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PART  III. 


OP   SPECIAL  PROCEEDINGS   OP   A   CIVIL  NATUEB. 


Title  I. 
II. 

m. 

IV. 

V. 

VI. 

VIL 

VIII. 

IX. 

X. 


Preuminart  Provisions,  §§  1063, 1064. 

Of  Writs  of  Review,  Mandate,  and  Prohibition,  §§  1067-1110. 

Of  Contesting  Certain  Elections,  §§  1111'1127. 

Of  Sumhart  Proceedinos,  §§  1132-1179. 

Of  the  Enforcement  of  Liens,  §§  1180-1208. 

Of  Contempts,  §§  1209-1222. 

Of  ths  Voluntary  l5issoLaTiON  op  CobpobationSi  {{ 1227-1234. 

Op  Eminent  Domain,  §§  l23r-12iR4 

Op  Escheated  Estates,  §§  126^-15272. ., 

Op  Change  op  Name,  §§  1275-1279.  '.  '\ 

Of  Arbitrations,  §§1281-1290.  '    ,  ,;- 

Op  Proceedings  in  Probate  Courts,  §{  1294-1810i :     . : 

Of  Sole  Traders,  §§  181M821. 

Of  Proceedings  in  Insolvency,  S  1822. 


•  •  » 


§  1(M3.    Parties,  bow  designated. 


PRELIMINARY    PROyiSION& 

S  1064.   Judgment  and  order  same  meaning  as  in  civil  actions. 


§  1063.    PARTIES,  HOW  DESIGNATED.    The  party  prosecuting  a  special  pro- 
^  eeeding  may  be  known  as  the  plaintiff,  and  the  adverse  party  as  the  defendant. 

History:     Enacted  March  11,  1872. 

Applied,  cited»  eommtruedf  referred  te»  etc.,  in:       Comrs.,  141  Cal.  96,  98,  74  Pae.  Rep.  696  (cited 
Bruoer  vs.  Superior  Court,  92  CaU  239,  248,  28      with  other  sections). 
Pac  Rep.  841  (cited);  Jones  vs.  Board  of  Police 

§  1064.    JT7D0MENT  AM)  ORDER  SAME  MEANINO  AS  IN  CIVIL  ACTIONS. 

A  judgment  in  a  special  proceeding  is  the  final  determination  of  the  rights  of  the 
parties  therein.  The  definitions  of  a  motion  and  an  order  in  a  civil  action  are 
applicable  to  similar  acts  in  a  special  proceeding. 

History:     Enacted  March  11,  1878. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Appeal  lies  from  judgment. 

3.  Jurisdiction    on    appeal    not    dependent    on 

amount  in  controversy. 

L  APPLIBD,  CITED,  CONSTRUBD,  RB- 
FERRBD  TO,  atc,  in:  Jones  vs.  Board  of  Police 
Comrs..  141  Cak  96,  98,  74  Pac  Rep.  696  (cited 
with  other  sections). 

Am  to  all  writs  to  Issue  la  Aame  of  people  of 
ntmtt^  see  KBRR»S   CYC.  POU  CODB  9  80   and 

note. 

As  to  JndffneBts  !■  seaeral,  see  ante  M  677- 
58}  and  notes. 

As  to  motions  and  ordcrsj  see  ante  H  1003- 
1008  and  notes. 


As  to  stTle  of  proeess  to  be  ^he  people  of 
the  state  of  California,"  see  Const.  1879  art. 
VI  i  20.  HBNNINGPS  GBNBRAL  LAWS  p.  Ixxxv. 

1.     APPEAL     LIBS     FROM     JUDGMENT     of 

superior  court  srantlng  or  denying:  writ  In 
special  proceeding. — Knowles  vs.  Thompson. 
133  Cal.  246,  248.  65  Pac.  Rep.  468.  See  Palache 
vs.  Hunt.  64  Cal.  473,  474,  2  Pac.  Rep.  245: 
People  ex  rel.  Leverson  vs.  Thompson,  66  Cal. 
39S,  5  Pac.  Rep.  686;  Heinlen  vs.  Phillips.  88 
Cal.  557.  558,  559.  26  Pac.  Rep.  366. 

S.  JURISDICTION  ON  APPEAL  from  judg- 
ments In  special  proceedings  does  not  depend 
on  amount  In  controversy. — Heinlen  vs.  Phil- 
lips. S8  Cal.  557.  55S.  559,  26  Pac.  Rep.  366. 
See  Winter  vs.  Fitzpatrlck.  36  Cal.  269.   273. 
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TTTLB  I. 

OF  WBITS  OF  BEYIEW,  MANDATE,  AND  PROHIBITION. 

Chapter  I.    Wbit  or  Bxvixw,  f  S  1067-1077. 
II.    Wbit  or  Mandate,  (S  1084-1097. 

III.  Writ  of  Pbohibition,  fifi  1102-1105. 

IV.  Writs  or  Beview,  Mandate,  and  Prohibition  Mat  Issui  and  n  Emamd  at  Chambers, 

S 1108. 

V.    BuLSR  or  Practice  and  Appeals,  S9  1109,  1110. 

CHAPTER*-r;. 


WRIT 


•-    . 


RIT  ^JFl  msVlEW. 


..    ••  ••  • 


J 1067.    Writ  of  review  defined.        .•.:*.     *•*  §1073.    Senriee  of  the  writ 

§  1068.     When  and  bj  what  coui^.  gf sat^d.  §  1074.    The  review  under  the  writ,  extent  of. 

§  1069.    Application  for,  how.  m4d6.  ;  *  S  1075.    A    defective    return    of    the    writ    may 
81070.    The  writ  to  be^^i^ecfed  to* the  inferior  be    perfected.     Hearing    and    judg- 

tribunal,  %tc.\  *.  \  .  •*•  ment. 

§1071.     Contents, of -jU^ -.writ.  §1076.    Copy  of  judgment  must  be  tent  to  the 
§  1072.    Proc$ediB£f^  ^**  inferior  court  may  be  uiferior  tribunaL 

st^ed^  br*  not.  §  1077.    Judgment-roll. 


§  1067.  'WRIT  OP  REVIEW  DEFINED.  The  writ  of  certiorari  may  be  denom- 
inated the  writ  of  review. 

History:     Enacted    March    11,    1872,    re-enactment    of    §455    Practice   Act;  » 

amended  March  24,  1874,  Code  Amts.  1873-4,  p.  345.  ' 

Applied,  cited,  construed,  referred  to*  etc..  In:  A«  to  writ  of  eertlomrl  senerallT,  see  mono- 

V:a  Ion  line   vs.    Police   Court,    141   Cal.   616,   617,      graphic  note  12  Am.  Dec.  529-687. 
To    Pac.   Rep.   336    (cited). 

§  1068.  WHEN  AND  BT  WHAT  COURTS  GRANTED.  A  writ  of  review  may 
be  granted  by  any  court,  except  a  police  or  justices'  court,  when  an  inferior  tribu- 
nal, board,  or  oflScer,  exercising  judicial  functions,  has  exceeded  the  jurisdiction  of 
such  tribunal,  board,  or  officer,  and  there  is  no  appeal,  nor,  in  the  judgment  of  the 
court,  any  plain,  speedy,  and  adequate  remedy. 

History:     Enacted  March  11,  1872,  founded  on  (546  Praetiee  Aet. 

1,2.  Applied,  cited,  construed,  referred  to.  17.  Error  in  judp^ent. 

3.  Act  being  wholly  void.  18, 19.  Exercise  of  judgment  does  not  make  aet 

4.  Act  complained  of  being  simplj  miniate-  judielaL 

rial.  20.  Exercise  of  purely  legislative  functions. 

5.  Action  of  supervisors  not  made  judicial  by  21.  Fact  of  excess  of  jurisdiction  and  of  oo 

preamble  to  resolution.  appeal  necessary. 

6.  Additional   finding   made  by  trial   court      22,23.  Failure  to  object  to  jurisdiction  in  pro- 

after  appeal.  ceeding — Effect  of. 

7.  Allegation  upon  information  and  belief —      24,25.  Function  of  writ  is  not  to  restrain  pro- 

Not  considered.  ceedings,  but  to  annul. 

8.  Application  for,  when  premature.  26.  Functions  of  municipal  corporations  may 

9.  Court  will  not  exercise  power  for  useless  be  legislative,  administrative,  or  judicial. 

purpose.  27.  Judgment  sought  to  be  enforced   having 

10.  Defense  of  former  adjudication  does  not  been  reversed — Effect  of. 

go  to  jurisdiction.  28.  Jurisdiction  does  not  depend  upon  amount 

11.  Discretion  of  court— Public  convenience.  in  controversy. 

12.  Same — Public  policy.  29.  Jurisdiction  is  power  to  hear  and  deter- 
18, 14.  Dismissal  of  appeal — No  question  of  juris-  mine. 

diction.  SO.  Jurisdiction    to    determine    an    issue    in- 

15.  Division  of  powers  of  government  not  ap-  volves,  what. 

plicable.  81.  Lapse  of  three  years  after  making  order 

16.  Errors  in  exercise  of  jurisdiction.  — ^Laches. 
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32-44  Legislative  acts — Examples  of. 

45, 46b  Legislative  and  judicial  acts  distinguished. 

47.  Mere  irregularity  intervening  in  exercise. 

of  jurisdiction. 

48.  Officer  to  whom  writ  is  issued  must  be  in- 

ferior and  judicial. 

49.  Order  appointing  receiver — Review. 

50.  Order  appointing  receiver — Not  reviewed. 
5L  Ordinary  remedies  sufficient  against  legis- 
lation, when. 

52.  Power  of  taxation   is  confided  to  legis- 
lative department. 
53,54.  Power  of  supervisors  derived  from  statute 
— Construction  of. 

55.  Proceedings  of  supervisors  in  establishing 

road — ^Judicial. 

56.  Proceedings  upon  certiorari  not  post-mor- 

tem examination. 

57.  Question  is,  does  bodj  exercise  judicial 

functions. 

58.  Becord  for  review — Cannot  be  amended  or 

attacked,  when. 
50.  Same — Evidence   outside    of   record    and 
contradicting  it. 

60.  Same — Facts  involving  question  of  juris- 

diction—When examined. 

61.  Same — Inferior    magistrates    must    show 

affirmatively  their  authority. 

62.  Same— ^No  issue  of  law  or  fact  considered 

unless  jurisdiction  involved. 

63.  Same — Questions  of  law  and  fact  exam- 

ined. 

64.  Bemedy  barred  by  lapse  of  time,  when. 

65.  Resolution    of   board   being   incidental — 

Certiorari  will  not  lie. 
66-72.  Bight  of  appeal  prevents  certiorari. 
78,74.  Bules  of  supreme  court. 
75, 76.  Supreme  and  superior  courts  have  original 

jurisdiction. 

77.  Term  ** judicial' '—Construction  of. 

78.  Three   concurring  requisites   essential   to 

issuance  of  writ. 

79.  Until  final  judgment  has  been  reached— 

Remedy  by  motion. 

80.  Writ  cannot  be  issTied  on  mere  errors  of 

law. 

!•  APPLIED,  CITED,  CONSTRUED,  RE- 
FBRRBD  TO,  etc.  —  1.  Code  sectloii.  —  Spring 
Valley  W.  W.  vs.  Bryant,  62  Cal.  132,  185 
(construed,  erroneously  cited  as  f  1028  ante): 
Maxwell  vs.  Board  of  Supervisors,  68  Cal.  389, 
393  (applied);  La  Sodete  FrancaUe  vs.  District 
Court  (French  Bank  Case).  53  Cal.  495.  560 
(applied);  People  ex  rel.  Cochran  vs.  Board 
of  Education.  64  Cal.  376.  376  (construed); 
Cereghlno  vs.  Flnochlo,  64  Cal.  603,  604  (cited)  r 
Mulr  vs.  Superior  Court,  68  Cal.  361  (con- 
strued); Bfxler  vs.  Board  of  Supervisors.  69 
Cal.  698.  701  (construed);  Myers  vs.  Hamilton, 
SO  Cal.  289.  290  (applied);  Palache  vs.  Hunt. 
14  Cal.  478.  474,  2  Pac.  Rep.  245  (applied): 
Golden  Gate  C.  H.  M.  Co.  vs.  Superior  Court, 
U  Cal.  187.  189,  3  Pac.  Rep.  628  (applied): 
Stuttmelster  vs.  Superior  Court.  71  Cat.  822. 
S23.  12  Pac  Rep.  270  (applied);  Estate  of  Mc- 
Connell.  74  Cal.  217,  219.  15  Pac.  Rep.  746 
(applied);  Bayers  vs.  Superior  Court.  84  Cal. 
148.  644.  24  Pac.  Rep.  296  (construed);  Buckley 
n.  Superior  Court.  96  Cal.  119.  31  Pac.  Rep. 
I  (construed);  Farmers*  &  M.  Bank  vs.  Board 
9f  Equallxatlen.  97  Cal.  318.  826.  32  Pac.   Rep 


812  (construed);  Wulzen  vs.  Board  of  Super- 
visors. 101  Cal.  15.  17.  40  Am.  St.  Rep.  17,  35 
Pac  Rep.  363  (construed):  Stoddard  vs.  Supe- 
rior Court.  108  Cal.  308.  806.  41  Pac.  Rep.  278 
(construed);  Noble  vs.  Superior  Court,  109  Cal. 
623.  526.  42  Pac.  Rep.  155  (construed);  White 
vs.  Superior  Court.  110  Cal.  64.  67,  42  Pac.  Rep.  j 
471  (applied);  Qulnchard  vs.  Board  of  Trustees,  { 
113  Cal.  664,  668.  45  Pac.  Rep.  856  (construed);  ; 
Tucker  vs.  Justice's  Court,  120  Cal.  612,  614,  ' 
52  Pac.  Rep.  808  (applied);  Brown  vs.  Board  ' 
of  Supervisors.  124  Cal.  274,  277.  67  Pac.  Rep. 
82  (construed);  Elledge  vs.  Superior  Court,  131 
Cal.  279.  280.  68  Pac.  Rep.  860  (applied);  Wei- 
don  vs.  Superior  Court,  188  Cal.  427,  429. 
71  Pac.  Rep.  608  (applied);  Burns  vs. 
Superior  Court,  140  Cal.  1.  2.  78  Pac. 
Rep.  697  (cited);  iCahoney  vs.  Superior  Courti 
140  Cal.  618.  614.  74  Pac.  Rep.  18  (applied);  In 
matter  Carter.  141  Cat.  816,  818,  74  Pac.  Rep. 
997  (construed);  Valentine  vs.  Police  Court,  141 
Cal.  615,  617,  76  Pao.  Rep.  886  (applied);  Elliott 
vs.  Superior  Court,  144  Cal.  601,  606,  77  Pac. 
Rep.  1109  (applied):  Wittman  vs.  Police  Court. 
145  Cal.  474.  476.  78  Pac.  Rep.  1062  (applied); 
Grant  vs.  Justice's  Court  (Cal.  App.  July  25. 
1906),  82  Pac.  Rep.  268   (applied). 

2.  Same — 2.  Practice  Act  9  4S6. — Adams  vs. 
Town,  3  Cal.  247.  249  (cited);  Clary  vs.  Hoag- 
land,  6  Cal.  476,  478  (applied) ;  People  ex  rel. 
Whitney  vs.  Board  of  Delegrates.  14  Cal.  479. 
496  (construed);  Robinson  vs.  Board  of  Super- 
visors, 16  Cal.  208,  213  (construed):  Miliken  vs. 
Huber,  21  Cal.  166,  169  (construed);  Miller  vs. 
Board  of  Supervisors.  25  Cal.  93.  96  (con- 
strued): People  ex  rel.  Lamby  vs.  Dwinelle.  29 
Cal.  632,  636  (applied);  Keys  vs.  Board  of 
Supervisors,  42  Cal.  252.  264,  265  (applied): 
Bennett  vs.  Wallace.  43  Cal.  25,  26  (construed) ; 
Central  Pac.  R.  Co.  vs.  Board  of  Equalization. 
48  Cal.  366.  367  (construed);  Reynolds  vs 
County  Court,   47  Cal.   604.   606    (cited). 

As  to  certiorari  to  review  ezcceslTc  sentciice, 
see  monographic  note  by  Ernest  Watts.  46 
L.  R.  A.  168,   169. 

A*  to  covtcmpt,  relief  from  by  certiorari,  see 
monographic  note,  22  Am.  St.  Rep.  420-426. 

A*  to  extent  of  review  on  cerilorari,  see  post 
1 1074  and  note. 

As  to  Jarisdlctlon  of  law  courts  to  review 
proeoedlngs  of  bodlea  having  power  to  Jndgo 
of  election  and  qnallllcatlon  of  their  members, 
see  monographic  note  16  Am.  St.  Rep.  220- 
224. 

Ae  to  minlateriai  acta  of  Jndlclal  ofllcers,  see 
monographic  note  40  Am.  Dec.  46. 

As  to  powers  of  court  commissioners  to  hear 
and  determine  ex  parte  motions  for  writs,  see 
ante  fl  269  subd.  1  and  note.  , 

As  to  powers  of  Justices  of  supreme  court  at  j 
chambers,  see  ante  S  166. 

As  to  powers  of  superior  Jndges  at  chambers, 
see  ante  §  166  and  note. 

As  to  province  of  writ  of  ccrilornri,  see  mono- 
graphic note  by  Robert  Desty,  10  L.  R.  A.  248. 
849. 

As  to  questions  revlew^ablc  upon  certlornrl* 
see  monographic  note  40  Am.  St.  Rep.  29-46. 

As  to  superintending  control  and  supervisory 
Inrlsdictlon  of  superior  over  Inferior  or  subor- 
dinate tribunal,  see  monographic  note  by  P.  H. 
Van  Auken.  61  L.  R.  A.  88-111. 
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As  to  •tiperlor  coart  belns  always  open  for 
tranaactloa  of  baslaesa^  see  ante  f§  73,  134  and 

notes. 

As  to  superior  court  havlBS  orlslaal  J«rls« 
diction  to  Issae  writ  of  cortlomrlf  see  ante  I  70 
and  note. 

As  to  snperrlsorx  J«rlsdlctloa  of  snperlor 
OTcr  Inferior  or  subordinate  tribunal  In  Call* 
fomla,  see  monogrraphlc  note  by  P.  H.  Van 
Auken,    61   L.    R.    A.    74-78. 

As  to  saprcmc  court  always  belns  open  for 
the  transaction  of  business,  see  ante  !  47  and 
note;  also  Const.  1879  art.  VI  8  2.  HBNNING>9 
GBNESRAI^  1«AWS  p.   IxxvilL 

As  to  supreme  court  haTlns  power  to  Issue 
writs  of  mandamusv  certiorari,  habeas  corpuSf 
prohibition,  and  all  other  writs  necessary  or 
proper  to  complete  ezerdse  of  Its  appellato 
Jurisdiction,  see  ante  9  51  and  note;  also  Const. 
1879  art.  VI  §  4,  HBNNING'S  GBNBRAI.  LAWS 
p.  Izxz. 

As  to  ^rho  Is  party  bcnellclally  Interested 
to  such  extent  as  to  be  proper  party  to  brins 
action  to  annul  proceedings  of  public  ofllcers 
or  boards,  see  post  §  1069  and  note. 

As  to  writ  of  review  bdns  Issued  by  supremo 
court  or  by  superior  court  belns  made  return* 
able  and  hearing  thereon  had  at  any  time.  In 
discretion  of  court,  see  post  S  1108. 

8.  ACT  BBING  WHOLLY  VOID,  law  will 
afford  remedy. — Robinson  vs.  Board  of  Super- 
visors, 16  Cal.  208,  210. 

4.     ACT   COMPLAINBD   OF   BEING   SIMPLY 
MINISTERIAL,    It    cannot    ordinarily    be    re- 
viewed  on   certiorari.     Exercise   of   legislative 
power  of  common  council  is  ministerial  when 
I    they  act  upon  question  authorized  by  charter, 
'    and  which  resolves  Itself  into  question  merely 
'    of    expediency.     But   where    council    Is    vested 
by  legislatifre  with  power  to  decide  on  property 
or  rigrhts  of  citizen,  in  making  their  decision 
they    act    Judicially    whatever    may    be    their 
public  character. — Robinson  vs.  Board  of  Super- 
visors, 16  Cal.   208.  209,  810. 

6.  ACTION  OF  SUPERVISORS  IS  NOT 
MADE  JUDICIAL  BY  REASON  OF  preamble  to 
resolution  stating  reasons  for  their  actions. 
If  board  had  power  to  pass  resolution  and 
other  sections  of  order,  resolution  and  other 
sections  of  order  would  have  derived  no  sup- 
port from  preamble,  and  would  have  been 
equally  effective  without  it.--Spring  Valley 
W.  W.  vs.  Bryant.  62  Cal.  132.  188. 

6.  ADDITIONAL  FINDING  MADE  BY  TRIAL 
COURT  AFTER  APPEAL  taken  in  action  tried 
before  him,  conceding  it  to  have  been  made 
without  Jurisdiction,  gives  no  ground  for 
certiorari,  as  supreme  court  will  entirely  dis- 
regard, as  part  of  record  on  appeal,  any  flnding 
which  trial  court  had  no  authority  to  make.— 
Auzerals  vs.  Superior  Court,  101  Cal.  542,  36 
Pac.   Rep.   6. 

7.  ALLEGATION  UPON  INFORMATION  AND 
BELIEF  that  court  has  made  certain  order 
cannot  be  considered.  It  is  an  easy  matter  for 
petitioner  to  determine  whether  such  order  was 
made.  Court  will  not  assume  that  order  was 
made  which  has  never  been  filed. — Sayers  vs. 
Superior  Court,  84  Cal.  642.  644,  24  Pac.  Rep. 
296. 


&  APPLICATION  FOR  l^TRIT  IS  PRE- 
MATURE in  suit  to  annul  action  of  supervisors 
in  granting  franchise  when  made  while  matter 
is  still  pending  before  supervisors,  and  before 
franchise  is  granted. — Oauld  vs.  Board  of  Super- 
visors, 122  Cal.  18,  19,  54  Pac.  Rep.  272. 

Canceling  order  admitting  to  cttlsenshlp. 
order  not  reviewable  by  certiorari. — In  re  Tlnn 
(Cal.  March   14,  1906),  84  Pac.  Rep.   152. 

S.  COURT  WILL  NOT  EXERCISE  POl^^CR 
FOR  NO  MATERIAL  OR  USEFUL  PURPOSE.— 

Though  action  of  supervisors  ws^  unauthor- 
ized, and  In  excess  of  its  Jurisdiction,  and 
money  was  wrongfully  and  unlawfully  obtained 
from  county  treasurer  by  reason  of  such  acts. 
relief  sought  by  certiorari.  If  granted,  being 
of  no  material  or  beneficial  consequence,  either 
to  petitioner  or  county,  writ  will  be  denied.— 
Burr  vs.  Board  of  Supervisors,  96  Cal.  210.  212. 
81  Pac.  Rep.  38:  Auzerals  vs.  Superior  Court, 
101  Cal.  682,  86  Pac.  Rep.  6. 

10.  DEFENSE  OF  FORMER  ADJUDICATION 
DOES  NOT  GO  TO  JURISDICTION  of  court- 
Question  whether  contempt  charged  had  been 
previously  adjudicated  having  been  raised, 
court  had  same  power  to  pass  upon  it  as 
any  other  question  in  case,  and  if  it  erred 
in  holding  that  there  was  no  such  former 
adjudication  as  claimed,  error  could  not  be 
reviewed  upon  certiorarL — ^Muir  vs.  Superior 
Court,  68  Cal.  861. 

IL  DISCRETION  OF  COURT  ~  PUBLIC 
CONVENIENCE. — Granting  or  refusing  writ  of 
certiorari  for  purpose  of  reviewing  proceed- 
ings of  supervisors  in  establishing  public  high- 
way is  determined  by  exercise  of  sound  Judicial 
discretion.  Considerations  of  public  conve- 
nience are  not  to  be  overlooked  in  its  detor- 
mlnation. — Keys  vs.  Board  of  Supervisors.  42 
Cal.  262.  265;  People  ex  rel.  Church  vs.  Super- 
visors. 16  Wend.  (N.  Y.)  198.  206;  People  ex 
rel.  Agnew  vs.  Mayor  of  New  York.  2  Hill 
(N.  Y.)   9,  12.  ' 

12.  Public  policy. — Boards  of  supervisors 
exercise  powers  in  which  people  at  large  are 
concerned,  and  great  public  detriment  or  in- 
convenience might  result  from  interfering  with 
their  proceedings.  Assuming,  therefore,  that 
power  exists  to  review  resolution  and  order 
of  board  empowering  mayor  to  make  connec- 
tions with  pipes  of  water  company  for  munici- 
pal purposes,  on  ground  that  water  company 
has  arbitrarily  stopped  supply,  courts  would 
best  exercise  their  sound  discretion  by  refus- 
ing to  employ  power. — Spring  Valley  W  W. 
vs.   Bryant   52   CaL   132,   139,   140. 

18.  DISMISSAL  OF  APPEAL  DOES  NOT 
INVOLVE  QUESTION  OF  EXCESS  OF  JURIS- 
DICTION, although  it  be  conceded  that  action 
of  court  In  dismissing  appeal  was  entirely 
without  support  in  law  and  furnished  ample 
material  to  Justify  reversal  of  order  if  proper 
matter  for  review  under  statute.  To  deprive 
appellant  of  right  to  be  heard  upon  merits 
of  his  cause  is  great  hardship  and  often 
productive  of  serious  pecuniary  loss,  but  ap- 
pellant suflters  no  greater  hardship  or  loss 
than  though  he  proceeds  to  trial  and  court 
decides  against  him  upon  final  Judgment  when 
he  has  cause  full  of  merit. — Buckley  vs. 
Superior  Court,   96   Cal.   119.   120.   31    Pac.  Rep. 
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5;  Sherer  vs.  Superior  Court*  96  Cal.  653.  654. 
31  Pac.  Rep.  565;  History  Co.  vs.  Light.  97  Cal. 
H,  5S,  31  Pac.  Rep.  627;  Holbrook  M.  &  S. 
va  Superior  Court,  106  Cal.  589.  598*  89  Pac. 
Rep.  936. 

M.  Oremilliist  Carlson  vs.  Superior  Court, 
:o  Cal.  628.   631.   11  Pac   Rep.   788. 

IS.  DIVISION  OP  POWERS  OF  OOVERX- 
VEXT  NOT  APPLICABLE.— Boards  of  super- 
visors, city  councils,  and  like  boards  and  com- 
ffiluioners  are  not  within  inhibition  of  art. 
Ill  SI  of  our  state  constitution,  dividing 
powers  of  government  Into  three  departments, 
and  providing  that  no  person  charged  with 
exercise  of  powers  properly  belonging  to  one 
of  these  departments  should  exercise  any  func- 
tion appertaining  to  either  of  others.  Boards 
and  commissioners  may  be  vested  with  powers 
belonging  to  either  or  all  of  three  departments 
of  our  government. — Wulsen  vs.  Board  of 
Supervisors,  101  CaL  15.  26.  40  Am.  St.  Rep* 
17.  35  Pac.  Rep.  868.  See  People  ex  rel.  At- 
torney General  vs.  Provines.  84  Cal.  520.  532; 
Kimball  vs.  Board  of  Supervisors,  46  Cal.  19, 
28. 

IS.  ERRORS  IN  EXERCISE  OF  ITS  JVRIS- 
DtcnONf  however  gross  and  glaring  they 
may  be,  must  be  submitted  to  as  part  of 
sacrifice  which  every  individual  is  compelled 
to  yield  to  Inflrmltles  of  human  government. — 
Sherer  vs.  Superior  Court,  94  Cal.  354.  355, 
29  Pac   Rep.   716. 

17.  ERROR  IN  JUDGMENT,  not  respecting 
question  which  court  is  authorized  to  investi- 
gate and  determine,  does  not  constitute  excess 
of  jurisdiction.  If  it  did.,  every  error  com- 
mitted by  court  in  course  of  ofQclal  investi- 
gation would  be  an  excess  of  Jurisdiction.— 
People  ex  rel.  Lamby  vs.  Dwinelle.  29  Cal. 
632.    636. 

1&  EXERCISE  OF  JUDGMENT  DOES  NOT 
MAKE  ACT  JUDICIAL. — Improvements  on 
.  street  Is  question  addressed  to  governing  body 
of  municipality  in  Its  legislative  capacity,  and 
Its  determination  upon  that  question,  as  well 
as  upon  character  of  improvements  to  be  made. 
Is  legislative  act.  Act  does  not  cease  to  be 
legislative  because  members  of  city  council 
sre  required  to  exercise  their  Judgment  in 
determining  whether  improvements  shall  be 
made  Judgment  which  they  exercise  in 
ordering  Improvements  Is  not  determination 
of  rights  of  Individuals  under  existing  laws, 
but  Is  conclusion  or  opinion  which  they  form 
in  exercise  of  discretionary  power  which  has 
been  intrusted  to  them,  and  upon  considera- 
tion of  public  welfare  and  demands  for  which 
they  are  to  provide.  This  discretion  Is  part 
of  legislative  power  conferred,  and  Is  In- 
dependent of  supervision  by  Judiciary  as  much 
as  is  discretion  exercised  by  legislature  In 
providing  for  general  welfare  qt  state. — Quln- 
chard  vs.  Board  of  Trustees.  113  Cal.  664,  669, 
45  Pac  Rep.  856.  See  Bolton  vs.  GlUeram.  103 
Cal.  244.  248.  46  Am.  St.  Rep.  33.  38  Pac.  Rep. 
881;  People  ex  rel.  Dean  vs.  Board  of  Super- 
Tlsors,  122  Cal.  421.  423.  55  Pac.  Rep.  131; 
Frasber  vs.  Rader,  124  Cal.  132.  184.  56  Pac. 
Rep.  797;  Brown  vs.  Board  of  Supervisors,  124 
Cal.  274,  277,  67  Pac.  Rep.  82;  People  ex  rel. 
Corwln  vs.  Walter.  68  N.  Y.  403;  People  ex  rel. 


Second  Ave.  R.  Co.  vs.  Board  of  Commissioners. 
97  N.  Y.  37;  In  re  Wilson,  82  Minn.  145,  19 
N.  W.  Rep.  723. 

10.  Dismissal  of  appeal  for  failure  of  prose- 
cution by  superior  court  requires  exercise 
of  Judgment  within  jurisdiction  of  such  court, 
and  its  decision,  though  erroneous,  affords  no  ' 
ground  for  review  on  certiorari. — Alexander  • 
vs.  Municipal  Court,  66  Cal.  887,  888.  5  Pac. 
Rep.    675. 

As  to  discretion  mot  being  reviewed  upon 
certiorari,  see  monographic  note  40  Am.  St. 
Rep.   34-85. 

20.  EXERCISE  OF  PURELY  LEGISLATT^^'E 
FUNCTIONS  which  are  not  Judicial  in  their 
character  by  inferior  tribunal  or  board  can- 
not be  reviewed  upon  certiorari.— Wulzen  vs. 
Board  of  Supervisors,  101  Cal.  16.  18.  40  Am. 
St.  Rep.  17,  86  Pac.  Rep.  358.  See  People  ex 
rel.  McDonald  vs.  Bush,  40  Cal.  344;  Spring 
Valley  W.  W.  vs.  Bryant,  62  Cal.  132;  People 
ex  rel.  Cochran  vs.  Board  of  Education,  64 
Cal.  375.  377;  Myers  vs.  Hamilton.  60  Cal. 
289,  290:  Williams  vs.  Board  of  Supervisors. 
65  Cal.  160.  161.  3  Pac  Rep.  667;  Quinchard 
vs.  Board  of  Trustees.  113  Cal.  664,  668.  45 
Pac.  Rep.  856;  Frasher  vs.  Rader,  124  Cal. 
132,  133,  56  Pac.  Rep.  797;  Brown  vs.  Board 
of  Supervisors.  124  Cal.  274.  277.  57  Pac.  Rep. 
82;  People  ex  rel.  Agnew  vs.  Mayor.  2  Hill 
(N.  Y.)  9:  Matter  of  Mt.  Morris  Square,  2 
Hill  (N.  Y.)  14;  People  ex  rel.  Dickinson  vs.  , 
Board  of  Supervi-.ors.  43  Barb.  (N.  Y.)  232;  ; 
In  re  Salinas  Co..   45  Mo.   32. 

21.  FACT  OF  EXCESS  OF  JURISDICTION 
AND  ALSO  OF  NO  APPEAL  must  both  exist.  ' 
otherwise  writ  of  certiorari  does  not  He. 
Statute  was  intended  to  supply  remedy  where 
none  existed  in  first  instance,  and  not  to  sup- 
plement one  lost  through  laches  of  party 
himself.  Allowing  time  within  which  appeal 
might  be  taken  to  lapse  does  not  give  party 
right  to  writ.— Bennett  vs.  Wallace.  48  Cal.  25 
27. 

22.  FAILURE  TO  OBJECT  TO  JURISDIC- 
TION of  court  in  proceeding  to  compel  party 
to  deliver  up  custody  of  will  does  not  there- 
after deprive  such  party  of  his  right  to  have 
order  annulled  if  It  was  In  fact  made  In  ex- 
cess of  Jurisdiction. — Mastick  vs.  Superior 
Court.  94  Cal.  347.  350,  29  Pac  Rep.  869. 

28.  Compares  Shay  vs.  Superior  Court,  57 
Cal.  641,   542. 

24.  FUNCTION  OF  WRIT  IS  NOT  TO  RE- 
STRAIN PROCEEDINGS  of  an  inferior  tribu- 
nal, but  to  annul  proceedings  which  have 
been  taken  without  Jurisdiction.  It  cannot  be  ^ 
employed  to  prevent  threatened  excess  of  ; 
Jurisdiction.  It  is  issued  only  when  Inferior 
tribunal,  board,  or  officer,  exercising  Judicial 
functions,  has  exceeded  Jurisdiction  of  such 
tribunal,  board,  or  officer,  and  there  is  no  ap- 
peal nor,  in  Judgment  of  court,  any  plain, 
speedy,  or  adequate  remedy.  —  Sayers  vs. 
Superior  Court,  84  Cal.  642,  644,  24  Pac.  Rep. 
296.     See  Lamb  vs.  Schottler.  54  Cal.   319,  322. 

25.  Until  proceedings  are  terminated  there 
Is  nothing  to  annul.— Office  of  writ  is  in  no 
sense  that  of  restraining  order.  It  Is  not  pur- 
pose  of   writ   to    restrain   or   prohibit,    but    to 
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annul.  And  until  proceedings  of  inferior  tribu- 
nal or  board  have  culminated  In  final  order 
there  Is  nothing  to  annul. — Oauld  vs.  Board 
of  Supervisors,  122  Cal.  18,  19.  54  Pac.  Rep. 
272. 

26.  FUNCTIONS  BXERCISBD  BY  A  MUNI- 
CIPAL CORPORATION,  may  be  legislative, 
administrative,  or  Judicial,  but  only  acts  done 
by  it  "when  exercising  judicial  functions"  can 
be  reviewed  upon  writ  of  certiorari. — People 
ex  rel.  Cochran  vs.  Board  of  Education.  54 
Cal.  375,  377;  Qulnchard  vs.  Board  of  Trustees, 
113  Cal.   664,   669,   45   Pac.   Rep.   856. 

27.  JUDGMENT  SOUGHT  TO  BE  EN- 
FORCED     HAVING     BI£EN      REVERSED      by 

supreme  court,  and  court  having  issued 
peremptory  mandamus  to  enforce  such  Judg- 
ment, writ  of  review  Is  proper  remedy  for  such 
excess  of  Jurisdiction  in  issuing  mandamus.— 
Clary  vs.   Hoagland,  5  Cal.   476,  478. 

28.  JURISDICTION  DOBS  .\OT  DEPEND 
UPON  AMOUNT  IN  CONTROVERSY  in  an  ap- 
peal to  supreme  court  from  Judgment  in  cer- 
tiorari reviewing  action  of  Justice's  court. — 
Winter  vs.  Fitzpatrick,  35  Cal.  269,  273;  Helnlen 
vs.  Phillips,  88  Cal.  557,  558,  559,  26  Pac.  Rep. 
366. 

20.  JURISDICTION  IS  POWER  TO  HEAR 
AND  DETERMINE. — Jurisdiction  as  applied  to 
particular  claim  or  controversy  is  power  to  hear 
and  determine  that  controversy.  Mere  grounds 
^  upon  which  determination  is  reached  may  or 
'  may  not  he  correct  in  themselves,  or  may  be 
supported  by  Inadmissible  evidence,  or  reasons 
)  given  for  conclusion  arrived  at  may  not  be 
such  as  address  themselves  to  Judgment  of 
others:  but  erroneous  views  entertained,  or 
incorrect  reasons  assigned  or  evidence  errone- 
ously admitted  in  deciding  controversy,  do  not 
make  out  case  of  want  of  Jurisdiction. — Central 
Pac.  R.  Co.  vs.  Board  of  Equalization,  43  Cal. 
365.  368;  Qulnchard  vs.  Board  of  Trustees,  113 
Cal.  664,  669,  670,  45  Pac.  Rep.  856;  People  ex 
rel.  Dean  vs.  Board  of  Supervisors,  122  Cal. 
421,  428.  55   Pac.  Rep.   131. 

80.  JURISDICTION  TO  DETERMINE  AN 
ISSUE  INVOLVES  power  to  determine  it  er- 
roneously. Jurisdiction  to  determine  effect 
of  evidence  involves  power  to  ^raw  erroneous 
conclusions  from  it. — Farmers*  &  M.  Bank  v». 
Board  of  Equalization,  97  Cal.  318,  328.  32 
Pac.   Rep.  312. 

81.  LAPSE  OF  THREE  TEARS  AFTER 
MAKING  ORDER  sought  to  be  annulled  before 
application  made  for  certiorari,  and  no  cir- 
cumstances being  shown  which  in  any  manner 
tend  to  excuse  long  delay  in  making  applica- 
tion, writ  will  be  denied. — Smith  vs.  Superior 
Court,  97  Cal.  348,  352.  32  Pac.  Rep.  322.  See 
Keys  vs.  Board  of  Supervisors,  42  Cal.  252, 
256;  Reynolds  vs.  Superior  Court,  64  Cal.  372, 
373,  28  Pac.  Rep.  121;  Klmple  vs.  Superior 
Court.  66  Cal.  186,  187,  4  Pac.  Rep.  1149. 

82.  LEGISLATIVE  ACTS^EXAMPLES  OF. 
— Action    of    mayor    In    afllzing    hts    npproval 

upon  order  of  board  of  supervisors  which  em- 
powered him  to  make  connections  with  water 
mains,  was  not  exercise  of  Judicial  function, 
and  not  reviewable  by  certiorari.— Spring  Val- 
ley W.  W.  vs.  Bryant,  62  Cal.   132,   139. 


55.  Action  of  svpen-Uors  tn  directtav  oapple* 
mental  assessment  made  in  reclamation  district 
and  in  appointment  of  commissioners  to  assess 
lands  lying  within  such  district,  and  subse- 
quent rescission  of  such  order.  Is  not  Judicial 
in  its  nature,  and  cannot  be  reviewed  on 
certiorari.— Bixler  vs.  Board  of  Supervisors, 
59   Cal.   698.   702. 

414.  Action  of  s«9ervlsora  In  paaslns  reso- 
Intlon  empowering  mayor  to  make  connections 
with  pipes  and  mains  of  water  works  wherever 
water  is  required  for  municipal  purposes  on 
ground  that  water  company  had  arbitrarily 
stopped  supply  of  water  for  improvement  of 
public  squares,  was  not  Judicial  in  its  charac- 
ter, and  could  not  be  reviewed  on  certiorari. — 
Spring  Valley  W.  W.  vs.  Bryant,  62  Cal.  132, 
139. 

85.  Adoption  by  city  conncll  of  order  for 
Improvement  of.  street  Is  not  In  nature  of 
Judgment  which  Is  binding  upon  city,  but  is 
merely  declaration  of  purpose,  and  is  only 
step  taken  In  contemplation  of  such  Improve- 
ment from  which  it  may  recede  at  any  time 
before  contract  for  improvement  has  been 
awarded.  Fact  that  public  agent  exercises 
Judgment  and  discretion  in  performance  of 
duties  does  not  make  its  action  or  powers 
Judicial  in  character.— Qulnchard  vs.  Board  of 
Trustees,  113  Cal.  664,  670,  45  Pac  Rep. 
856. 

56.  Adoption  of  school  reader. — Action  is 
one  of  policy  or  expediency  in  case  where 
board  adopts  one  of  two  series  of  readers  for 
use  In  public  schools.  Action  of  board,  in 
adopting  that  which  in  its  Judgment  would 
be  best  for  constituency  which  it  represented, 
would  be  political  or  legislative,  and  not,  in 
proper  sense.  Judicial. '  Board  exercised  its 
Judgment  in  exercise  of  legislative  functions. 
It  is  apparent  that  exercise  of  Judgment  is  not 
criterion  by  which  proceeding  must  be  viewed 
to  determine  Its  character.  To  render  it  ex- 
ercise of  Judicial  function,  its  Judgment  must 
act  In  matter  which  is  Judicial. — People  ex  rel. 
Cochran  vs.  Board  of  Education,  64  Cal.  375. 
377. 

87.  Declaring  vacancy  and  appointing  party 
to  nil  same,  by  city  trustees,  is  not  exercise 
of  Judicial  function,  and  cannot  be  reviewed 
by  certiorari.  Party  being  lawfully  In  office, 
trustees  could  not,  by  declaring  office  vacant, 
deprive  him  of  his  office.  Party  having  failed 
to  qualify,  office  ipso  facto  became  vacant,  in 
which  case  trustees  could  All  vacancy  without 
declaring  it. — Lorbeer  vs.  Hutchinson,  111  Cal. 
272,  273,  43  Pac.  Rep.  896. 

88.  Eminent    domain. — Determination    as    to 

whether  or  not  right  of  eminent  domain  should 
be  exercised,  and  as  to  what  means  are  neces- 
sary to  be  taken  In  exercise  of  that  right.  Is 
political  and  legislative  question,  and  not 
Judicial  one.  Determination  rests  exclusively 
with  legislature  or  with  subordinate  bodies 
as  it  may  be  properly  devolved  upon,  and 
question  of  whether  exercise  of  power  Is  wise 
or  not  is  one  with  which  Judicial  department 
has  no  concern.— Wulzen  vs.  Board  of  Super- 
visors, 101  Cal.  15,  21,  40  Am.  St.  Rep.  17. 
35  Pac.  Rep.  358. 

89.  Bxerclso    of    power    to    lUl   yrmcmmew   tP 
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board  of  supenrUort  is  not  Judicial  function.— 
Myeri  vs.  Hamilton.  60  CaL  289,  290. 

44k  Gmnttns  of  franchise  bj  svpcrrlsors  to 
■iaiBtala  vrharf  Is  not  exercise  of  judicial 
function,  and  certiorari  will  not  lie  to  annul 
such  action.— People  ex  rel.  Dean  vs.  Board 
of  Supervisors,  122  Cal.  421,  428,  65  Pac  Rep. 
ISl. 


41.  Ordlaaaee  of  saperrlsors  empowerlBS 
■iayor  to  make  connections  with  pipes  of 
"water  company  for  municipal  purposes  for 
reasons  stated  was  an  attempt  to  make  law, 
not  to  render  judgement  under  existing  law.  It 
may  be  obnoxious  to  criticism  that  it  was 
attempt  to  deprive  corporation  of  Its  rlgrhts 
without  due  process  of  law  and  violative  of 
constitutional  principles:  but  neither  this  nor 
circumstance  that  board  was  not  authorized 
by  city  charter  to  pass  It,  can  Justify  review 
of  action  of  board  by  certiorari. — Spring  Valley 
W.    W.   vs.   Bryant.   52   Cal.   132,   138. 

4X  Proceedings  of  city  covacll  for  Improve- 
ment of  street — resolution  of  Intention,  order 
directing  Improvement,  Invitation  for  pro- 
posal, award  of  contract — are  all  lesrlslatlve 
In  character. — Quinchard  vs.  Board  of  Trustees, 
113  Cal.  664.  671.  45  Pac.  Rep.  856 

43.  Removal  of  appointive  officer  by  mayor 

for  cause  by  giving  written  notice  thereof, 
stating  cause  to  person  removed,  and  notify- 
ing common  council  of  action  and  reasons 
therefor.  Is  not  exercise  of  Judicial  function. — 
Tn  matter  Carter,  141  Cal.  316.  318,  321,  322,  74 
Pac    Rep.    997. 

44.  Resolntlon  of  saperrlsors  to  effect  that 
ft  !s  necessary  to  acquire  certain  water-rights 
and  that  three  persons  be  appointed  to  ap- 
praise value  thereof,  Is  nothing  more  than 
expression  of  opinion,  and  is  not  Judicial  In 
any  sense,  nor  can  act  appointing  such  ap- 
praisers be  reviewed  by  writ,  as  It  was  purely 
ministerial  or  executive. — ^Lamb  vs.  Schottler, 
S4    Cal.    319.    321. 

As  to  acts,  leslslatlve  la  their  natare^  not 
belns  controlled  by  writ  of  certiorari,  see 
monographio    note    18    Am.    Dec.    236-238. 

45.  LEGISLATIVE  AND  JUDICIAL  ACTS 
D1STIX6UTSHED.  —  Legislative      act      Is      one 

which  predetermines  what  law  shall  be  for 
regulation  of  future  cases  falling  under  its 
provisions,  while  Judicial  act  is  determination 
of  what  law  Is  In  relation  to  existing  thing 
done  or  happened. — Wulzen  vs.  Board  of  Su- 
pervisors. 101  Cal.  16.  24.  40  Am.  St  Rep.  17, 
35  Pac  Rep.  S53. 

46.  Distinction  la  well  dellned. — One  defines 
what  law  is,  and  what  rights  of  parties  are, 
with  reference  to  transactions  already  had. 
The  other  prescribes  what  law  shall  be  in 
future  cases  arising  under  it.  Whenever  an 
act  undertakes  to  determine  question  of  right, 
or  obligation,  or  of  property,  as  foundation 
upon  which  It  proceeds,  such  act  Is  to  thilt 
extent  Judicial  one  and  not  proper  exercise 
of  legislative  function. — People  ex  rel.  Cochran 
vs.  Board  of  Education,  54  Cal.  375,  376;  Sink- 
ing Fund  Cases,  99  U.  S.  700,  761,  bk.  25  L. 
ed.  496. 

47.  5IERE  IRREGULARITY  INTBRVEN- 
I.\'G    I3f    EXERCISE    OF    ADMITTED    JURIS- 


DICTION.— Here  mistakes  of  law  committed 
in  conducting  proceedings  in  an  inquiry  which 
board  or  tribunal  had  authority  to  entertain — 
as,  for  instance,  admission  of  evidence  not 
best  in  degree  or  not  applicable  to  Issue  tn 
hand — are  not  to  be  considered  upon  certiorari, 
otherwise  that  writ  would  be  turned  Into  writ 
of  error. — Central  Pac.  R.  Co.  vs.  Board  of 
Equalization.  48  Cal.  365,  367;  Farmers'  &  M. 
Bank  vs.*  Board  of  Equalization,  97  Cal.  818, 
326,   32   Pac.   Rep.   312. 

48.  OFFICER  OR  TRIBU.XAL  TO  WHOM 
WRIT  OF  CERTIORARI  IS  ISSUED  must  be 
an  inferior  officer  or  tribunal,  exercising  Judi- 
cial functions,  and  proceeding  to  be  brought 
up  for  review  must  be  Judicial  proceeding. 
Writ  does  not  extend  to  mere  ministerial  act 
or  proceeding,  though  performed  by  Judicial 
officer. —Bixler  vs.  Board  of  Supervisors.  59 
Cal.  698.  702.  See  People  ex  rel.  McDonald 
vs.  Bush.  40  Cal.  344. 

49.  ORDER  APPOINTING  A  RECEIVER, 
MADE  BEFORE  JUDGMENT,  may  be  reviewed 
upon  writ  of  certiorari,  no  direct  appeal  from 
such  order  being  given  by  statute.— La  Soclete 
Francaise  vs.  District  Court  (French  Bank 
Case).    63   Cal.    495.   550. 

As  to  writ  of  certiorari  la  case  of  order  ap- 
pointing receiver.  In  excess  of  Jnrladlctlon,  see 
ante  {  564  and  note. 

50.  ORDER     APPOINTING     A     RECEIVER 
WILL  NOT  BE  REVIEWED  after  receiver  has 
been    discharged   and   his   accounts   settled    by 
order  of  court  under  which  he  was  appointed 
Correctness   of  order   has   become   moot   ques- 

n.  there  being  no  existing  order  which  can 
l.e  affected  by  Judgment  upon  review. — Visalia 
City  W.  Co.  vs.  Superior  Court,  120  Cal.  219, 
52  Pac.  Rep.  486.  See  People  ex  rel.  Attorney- 
Qeneral  vs.  Wallace,  91  Cal.  535,  537,  27  Pac. 
Rep.   767. 

Order  canceling  an  order  admitting  to  dtl- 
senshlp  cannot  be  reviewed  by  certiorari. — 
tn  re  Tlnn  (Cal.  March  14,  1906),  84  Pac.  Rep. 
162. 

51.  ORDINARY  REMEDIES  AFFORDED 
BY  COURTS  OF  LAW  AND  Ei^UITY  would 
seem  sufficient  to  afford  protection  against 
attempted  legislation  by  supervisors  with  re- 
spect to  subjects  beyond  their  control.— Spring 
Valley  W.  W.  vs.  Bryant,  52  Cal.  132,  140. 

52.  THE  POWER  OF  TAXATION  IS  CON- 
FIDED   TO    LEGISLATIVE   DEPARTMENT    of 

government,  and  act  of  levying  taxes  and 
providing  means  for  collection  of  same  comes 
within  power  of  leglslature.^Wulzen  vs. 
Board  of  Supervisors,  101  Cal.  15,  20.  40  Am. 
St.    Rep.    17,   35    Pac.    Rep.    353. 

53.  POWERS  OF  BOARD  OF  SUPER- 
VISORS DERIVED  EXCLUSIVELY  FROM 
STATUTE,  and  construction  of  statute  Is 
necessarily  involved  in  proceedings  hy  which 
supervisors  created  office  of  assistant  clerk 
and  raised  salaries  of  other  clerks.  To  that 
extent  such  proceedings  were  Judicial  In  their 
nature,  and  therefore  subject  to  review  upon 
certiorari  as  only  remedy  provided  by  law. — 
Robinson  vs.  Board  of  Supervisors.  16  Cal. 
208.    213. 

M*     Comparei  Dis.  op.  by  Field,  C.  J.,  p.  213. 
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55.  PROCEEDINGS  OF  SUPERVISORS  IBT 
ESTABLISHING  ROAD  Involves  exercise  of 
Judicial  function  in  sense  of  rendering  such 
proceeding's  subject  of  review  throusrh  Instru- 
mentality of  writ  of  certiorari. — Keys  vs. 
Board  of  Supervisors,  42  Cal.   252.  254. 

541.  PROCEEDINGS  UPON  CERTIORARI 
ARE  NOT  IN  NATURE  OF  POST-MORTEM 
EXAMINATION.— If  there  is  nothings  to  annul, 
there  is  noihing  for  supreme  court  to  act 
upon  In  such  proceeding.  Motion  to  quash 
writ  limits  consideration  to  those  acts  set 
forth  in  petition,  and  court  is,  and  must  be, 
oblivious  to  any  and  all  other  facts. — Lamb 
vs.  Schottler,   54  Cal.  819.  328. 

67.  QUESTION  IS,  DOES  BODY  AVHOSE 
ACTS  ARE  TO  BE  REVIEWED  EXERCISE 
JUDICIAL  FUNCTIONS  under  constitution  and 
laws  of  state?  If  so.  and  there  is  no  appeal, 
nor.  in  opinion  of  court,  any  other  plain, 
speedy,  and  adequate  remedy,  such  acts  may 
be  reviewed  on  certiorari,  and  all  inquiry  Into 
creation  and  organization  of  such  body  Is 
irrelevant  and  immaterial.  It  is  of  no  con- 
sequence how  it  was  created,  or  by  what 
means  It  exists:  if  it  is  clothed  with  judicial 
powers,  it  must  be  regarded  as  tribunal  exer- 
cising judicial  functions  within  meaning  of 
statute.— People  ex  rel.  Whitney  vs.  Board  of 
Delegates.    14    Cal.    479.    49S.    499. 

58.  RECORD  FOR  REVIEW— Caanot  be 
■mended  or  attacked,  frhen. — Recitals  in  order 
of  facts  essential  to  jurisdiction  are  conclusive 
in  proceeding  for  writ  of  review.  Record  can- 
not be  amended  or  attacked,  but  must  be 
taken  as  it  is  found,  at  least  as  to  all  matters 
of  fact  adjudicated  therein.  It  is  not  proper 
function  of  writ  of  review  to  add  or  to  modify 
record  with  respect  to  jurisdictional  facts 
determined  therein,  but  to  test  questions  of 
jurisdiction  on  facts  appearing  on  face  thereof. 
-De  Pedrorena  vs.  Superior  Court.  80  Cal.  14  4, 
146.  22  Pac.  Rep  71:  Farmers'  &  M.  Bank  vs 
Board  of  Equalization.  97  Cal.  318,  326.  32  Pac. 
Rep.  312:  Borchard  vs.  Board  of  Supervisors. 
144  Cal.  10.  14.  77  Pac.  Rep.  708.  See  Roe 
vs.   Superior   Court.   60   Cal.   93. 

59.  Evidence  oatsldc  of  record  and  conlra- 
dlctlng  It  will  never  be  permitted,  universal 
rule  being  that  provisions  of  writ  of  certiorari 
is  to  review  record  of  inferior  court,  board,  or 
tribunal,  and  determine  from  record  whether 
such  court,  board,  or  tribunal  had  exceeded 
its  jurisdiction.— Los  Angeles  vs.  Young,  118 
Cal.  295.  298.  62  Am.  St.  Rep.  234,  50  Pac.  Rep. 

>634. 

60.  Facts  Inrolvlns  qaestlon  of  Jarlsdlctlon 
— When  examined. — It  is  held  in  many  cases 
that  record  alone  .can  be  regarded,  and  that  it 
Is  not  office  of  writ  to  bring  up  evidence,  even 
upon  disputed  jurisdictional  fact.  On  other 
hand,  cases  are  numerous  to  effect  that  re- 
view may  extend  to  every  issue  of  law  and 
fact  involved  in  question  of  jurisdiction,  and 
that  not  only  record,  but  evidence  itself,  when 
necessary  for  determination  of  this  question, 
must  be  returned.  Latter  is  more  reasonable 
and  the  true  rule. — People  ex  rel.  Whitney  vs. 
Board  of  Delegates.  14  Cal.  479.  500:  Lent  vs. 
Tillson.  72  Cal.  404.  434,  14  Pac.  Rep.  71;  In 
re  Madera   Irr.   Dist.,   92   Cal.   296,  335.   27   Am. 


St.  Rep.  106,  28  Pac.  Hep.  272,  675,  14  L.  R.  A. 
755;  Schwarz  vs.  Superior  Court.  Ill  Cal.  106. 
112,  43  Pac.  Rep.  580;  Los  Angeles  vs.  Young. 
118  Cal.  295.  298.  62  Am.  St.  Rep.  234.  50  Pac. 
Rep.  534;  Borchard  vs.  Board  of  Supervisors. 
144  Cal.  10,  14,  77  Pac.  Rep.  708.  Nev.  State 
vs.  Board  of  Commissioners.  6  Nev.  317;  State 
ex  rel.  Fall  vs.  County  Commissioners,  6  Nev. 
100.  N.  O.  In  re  Dance.  2  N.  D.  184.  33  Am. 
St.  Rep.  768.  sub  nom.  In  re  Evingson.  4!^ 
N.  W.  Rep.  733.  Colo.  Board  of  Aldermen  vs. 
Darrow.  18  Colo.  460.  16  Am.  St.  Rep.  215.  ^2  j 
Pac.  Rep.  784.  R.  I.  Lonsdale  vs.  Board  of 
License  Coiprs..  18  R.  I.  5.  10,  25  Atl.  Rep  655 
Wash.  State  ex  rel.  Hellbron  vs.  Van  Brocklln. 
8  Wash.  557,  662.  36  Pac.  Rep.  495. 

41.     Inferior   magistrates   mast   show   afllmi- 
atlvely  that  they  had  aathorlty   to  act.   when 
required   by  writ  of  certiorari   to  return   thetr 
proceedings;     and    where    their    authority    and 
jurisdiction  depends  upon  fact  to  be  proved  be- 
fore   themselves,    and    such    fact    is    disputed, 
magistrates  must  certify  proofs  given  in  rela- 
tion to  it  for  purpose  of  enabling  higher  court 
to  determine  whether  fact  was  established.   De- 
cision   of    magistrate    on    all    other    facts    is 
final  and  conclusive,  and  will  not  be  reviewed 
—People   ex    rel.   Whitney    vs.    Board   of   Dele- 
gates.  14  Cal.   479,  500:  Blair  vs.   Hamilton.   3  2 
Cal.    49.    68;    In    matter   Madera    Irr     Dist..    92 
Cal.    296.    385.    27    Am.    St.    Rep.    106.    28    Pac. 
Rep.    272.    675.    14    L.    R.    A.    755;    Stumpf    vs. 
Board    of    Supervisors,    181    Cal.    364.    367.    82    • 
Am.   St.   Rep.   350.   63   Pac.  Rep.   663:  Borchard    f 
vs.   Board   of   Supervisors.    144    Cal     10,    14.    77    ' 
Pac.    Rep.    708.  { 

62.  No  tsane  of  law  or  fact  not  Involved  ; 
In  qaestlon  of  Jarladtetlon  can  be  brought  up 
by  writ,  and  incidentally  regularity  of  pro- 
ceedings upon  which  Jurisdiction  depends 
Under  no  circumstances  can  rev'iew  be  ex- 
tended to  merits.  Upon  every  question,  ex- 
cept mere  question  of  power,  action  of  inferior 
tribunal  Is  final  and  conclusive.  —  People 
ex  rel.  Whitney  vs.  Board  of  Delegates.  14 
Cal.    479.    500. 

63.  Qnestlons   of  law   and   fact  examined. — 

Main  object  of  writ  being  to  confine  action 
of  inferior  officers  within  limits  of  their  dele- 
gated powers,  reviewing  court  will  re-exam- 
ine, if  required,  decision  of  magistrate  on  all 
questions  on  which  his  Jurisdiction  depends 
whether  of  law  or  fact. — People  ex  rel  Whit- 
ney vs.  Board  of  Delegates.  14  Cal.  '479.  501. 

As  to  no  qnestlons  to  be  presented  upon  cer- 
tiorari except  those  arising  on  record,  see 
monographic    note    40    Am.    St     Rep     35.    36 

64.  REMEDY  BARRED  BY  LAPSE  OF 
TIME,  unless  circumstances  of  an  extraordi- 
nary character  be  shown  to  have  Intervened, 
and  time  fixed  by  law  for  appeal  from  final 
Judgment,  should  be  held  to  be  period  within 
which  application  for  writ  should  be  made.—- 
Keys  vs.  Board  of  Supervisors.  42  Cal  25i?. 
256. 

69.  RBSOLrTIOX  OP  BOARD  BEI.XG  MI.\- 
ISTERIAL  OR  LEGISLATIVE  in  character 
certiorari  will  not  lie.  Legislation  of  any 
body  having  authority  to  legislate  cannot  be 
reviewed,  even  where,  in  course  of  such  legis- 
lation,  it   might    have   exceeded   power   vested 
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In   It—Sprlnff   Valley    W.    W.    ys.    Bryant,    52 
CaL   182.   139.  , 

M.     RIGHT  OF  APPEAI.  PRBTBKTS   CER- 
TIORARI—DllTeni    In    mandawma    and    prohlbl- 

ilaa. — Admitting  that  court  had  no  jurisdiction 
to  make  order*  but  as  order  is  appealable,  cer- 
tiorari will  not  lie  because  it  lies  only  where 
there  Is  no  appeal.  In  this  respect  it  differs 
from  mandamus  and  prohibition,  which  lie 
"in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  ordinary 
course  of  law." — Stoddard  vs.  Superior  Court, 
•  108  CaL  303.  305.  41  Pac.  Rep.  278. 

<7.  Ltc«  front  Jvdsnient  of  snpeiior  court 
KrantlniP  or  denylns  writ  of  certiorari.  Ap- 
pellate Jurisdiction  In  certiorari,  and  other 
special  writs  was  not  conferred  by  either 
constitution  of  1849  or  1879.  yet  supreme  court 
has  repeatedly  exercised  such  jurisdiction. — 
Palache  vs.  Hunt,  64  Cal.  473,  474.  2  Pac.  Rep. 
245;  People  ex  rel.  Leverson  vs.  Thompson,  66 
Cal.  398.  5  Pac.  Rep.  686:  Heinlen  vs.  Phillips, 
S8  Cal.  557.  558.  569,  26  Pac.  Rep.  ^66;  Knowles 
vs.  Thompson,  133  Cal.  245,  248,  65  Pac.  Rep. 
468. 

68.  L4»s«  throvKh  laches. — ^Rule  that  writ 
will  not  issue  in  case  where  there  is  remedy 
by  appeal  applies  with  equal  force  where 
right  of  appeal  has  been  lost  through  laches. 
—Valentine  vs.  Police  Court,  141  Cal.  615,  617, 
75  Pac.   Rep.   386. 

€0.     Need  not  be  plain,  speedy,  or  adequate. 

— Appeal  not  affording  plain,  speedy,  and  ade- 
quate remedy  makes  no  difference;  provision 
of  statute  governs  that  writ  will  not  lie  in 
any  case  in  which  there  may  be  an  appeal. — 
Stoddard  vs.  Superior  Court,  108  Cal.  308,  305, 
?.0^.  41   Pac.  Rep.  278. 

76u     Order  for  Injunction  eannot  be  aanvlied 

by  certiorari,  because  appeal  lies  from  such 
order. — Golden  Gate  C.  H.  Co.  vs.  Superior 
Court.  65  Cal.   187.  189.  3  Pac.  Rep.  628. 

71.  Proecedlngs  In  InoolTeaey  eaaoo  must 
be  brought  before  supreme  court  by  appeal, 
and  not  by  certiorari.  —  Noble  vs.  Superior 
Court,  lflf9  Cal.  523.  527.  42  Pac.  Rep.  155. 

72.  'Writ  of  eertlorarfl  will  not  He  where 
there  is  an  appeal  from  action  complained  of. 
— Clary  vs.  Hoagland,  13  Cal.  173,  175;  People 
ex  rel.  Sturgis  vs.  Shepard,  28  Cal.  116.  117; 
Faut  vs.  Mason.  47  Cal.  7.  9:  Golden  Gate  C 
H  M.  Co.  vs.  Superior  Court.  65  Cal.  187,  189. 
3  Pac.  Rep.  328;  Slavonic  I.  M.  B.  Assoc,  vs 
Superior  Court,  65  Cal.  500.  501,  4  Pac.  Rep.  500; 
Stuttmeister  vs.  Superior  Court.  71  Cal.  322,  323. 
13  Pac.  Rep.  270;  McCue  vs.  Superior  Court.  71 
Cal.  545.  12  Pac.  Rep.  615;  Estate  of  McConnell, 
7  4  Cal.  217.  219.  15  Pac.  Rep  746;  Weill  vs. 
Mght.  98  Cat.  193.  194.  32  Pac.  Rep.  943:  Stod- 
dard vs.  Superior  Court.  108  Cal.  303.  305.  306, 
41  Pac.  Rep.  278;  Noble  vs.  Superior  pourt, 
109  Cai.  523.  526,  42  Pac.  Rep.  155;  White  vs. 
Superior  Court,   110   Cal.  ^4.   57.   42   Pac.   Rep 

•  471;  Tucker  vs.  Justice's  Court.  120  Cal.  512, 
514.  52  Pac.  Rep.  808;  Southern  Cal.  R.  Co. 
vs.  Superior  Court.  127  Cal.  417.  421.  59  Pac. 
Rep.  789;  Elledge  vs.  Superior  Court.  131  Cal. 
279.  280.  63  Pac.  Rep  360;  Weldon  vs.  Superior 
Court,  138  Cal.  427.  429.  71  Pac.  Rep.  502; 
Mahoney  vs.  Superior  Court,  140  Cal.  513,  614, 


74  Pac.  Rep.  13;  Valentine  vs.  Police  Court, 
3  41  Cal.  615,  617,  75  Pac.  Rep.  336;  Elliott  vs. 
Superior  Court,  144  Cal.  501,  506,  77  Pac.  Rep. 
1109;  Wittman  vs.  Police  Court,  115  Cal.  474, 
475,  78  Pac.  Rep.  1052;  Grant  vs.  Justice's 
Court  (Cal.  App.  July  25, 1905),  82  Pac.  Rep.  263. 

As  to  appeals  In  general,  see  ante  §5  936-959 
and  notes. 

As  to  appeals  from  justices'  eovrt,  see  ante 
§  974   and   note. 

As  to  time  within  whlcb  an  appeal  may  be 
taken,  see  ante  S  939  and  note. 

As  to  what  orders  and  Jndgments  may  be 
appealed  from,  see  ante  SS  963,   964   and  notes. 

73.  RUl^BS  OF  SUPREME  COURT—ContaIn 
provisions  regarding  procedure  to  be  observed 
when  original  jurisdiction  of  that  court  is 
involved  upon  application  for  certiorari,  and 
such  rules  fix  return  day  of  an  alternative 
writ  for  hearing  application.  AUhougrh  tech- 
nically speaking  there  is  no  alternative  writ 
of  certiorari,  manifest  object  of  rule  Is  ap- 
plicable to  petitions  for  that  writ  as  fully  as 
those  for  other  original  writs  referred  to. 
A  hearing  after  notice  for  application  serves 
same  purpose  as  hearing  upon  return  of  al- 
ternative writ  of  mandate  or  prohibition.  One 
object  of  rule  is  to  enable  parties  to  obtain 
decision  upon  sufficiency  of  order  or  judgment 
sought  to  be  annulled  without  Incurring  ex- 
pense or  delay  attendant  upon  waiting  until 
there  had  been  issuance  of  writ. — Stewart  vs. 
Superior  Court.  101  Cal.  594.  595.  36  Pac.  Rep. 
100. 

74.  Order  or  Judgment  being  set  out  at 
length  in  petition,  and  respondent  conceding 
it  to  be  correctly  set  forth,  no  useful  purpose 
is  served  by  issuance  of  writ  and  formal  re- 
turn thereto  in  which  same  order  or  judgment 
would  be  merely  repeated.  It  Is  only  when 
correctness  of  order  as  set  out  is  challenged, 
or  where  other  portions  of  record  will  qualify 
Its  terms,  that  it  will  be  necessary  for  issu- 
ance of  writ  before  hearing  upon  merits,  in 
which  case  better  practice  would  be  to  allow 
writ  to  issue  and  have  hearing  upon  merits 
await  its  return. — Stewart  vs.  Superior  Court, 
101  Cal.  594.  596.  36  Pac.  Rep.  100. 

78.  SUPREME  COURT  AND  SUPERIOR 
COURT  BOTH  HAVE  ORIGINAL  JURISDIC- 
TION  to  issue  writs  of  mandamus,  certiorari, 
and  prohibition. — Santa  Crux  G-  T.  J.  S.  Co. 
va.  Board  of  Supervisors,  62  Cal.  40.  41.  See 
Miller  vs.  Board  of  Supervisors,  25  Cal.  93,  95, 
96. 

7^.  Comparei  MUlken  vs.  Huber,  21  Cat.  166, 
169. 

77.  TERM  '^JUDICIAL'*  IS  NOT  TO  BE  RE- 
CEIVED   IX    SENSE    USUALLY     APPLIED    to 

court  of  justice  when  applied  to  actions  of 
board  of  supervisors. — Robinson  vs.  Board  of 
Supervisors.  16  Cal.  208.  209. 

78.  THREE  CONCURRING  REQl'lSITES 
ARE  ESSENTIAL  TO  ISSUANCE  of  writ  of 
review,  viz:  1.  Excess  of  Jurisdiction  by  in- 
ferior tribunal,  board,  etc.,  exercising  judicial 
functions:  2.  That  there  Is  no  appeal;  3  That 
there  is  no  other  plain,  speedy,  and  adequate 
remedy.— Noble  vs.  Superior  Court,  109  CaL 
523,  526,  42  Pao.  Rep.  155. 
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7J).  UNTIT.  FINAL  DBTERMINATION  HAS 
BEEN     REACHED     IX     COURT     BELOW,    BU- 

preme  court  will  assume  that  such  court  will 
limit  Its  action  to  Its  proper  Jurisdiction.  So 
long:  as  proceedings  are  still  pending,  party 
g:rieved  has  plain,  speeiy.  and  adequate  remedy 
by  motion  in  court  below,  and  it  cannot  be 
assumed  that  such  court  will  decide  erroneously 
asrainst  any  objection  made. — Sayers  vs.  Supe- 
rior Court,  84  Cal.  642.  644.  645.  24  Pac.  Rep.  296. 

80.  WRIT  CANNOT  BE  ISSUED  ON  MBRB 
ERRORS  OF  LAW. — Foundation  of  writ  \M 
essentially  and  necessarily  an  excess  of  Juris- 


diction, for  no  act  of  tribunal,  board,  or  officer, 
exercising  Judicial  functions  done  or  made 
within  its  Jurisdiction,  can  ever  be  made  sub- 
ject of  attack  by  writ  of  review. — Central  Pac. 
R.  Co.  vs.  Placer  Co.,  46  Cal.  667,  671;  Sayers 
vs.  Superior  Court.  84  Cal.  642,  645,  24  Pac. 
Rep.  296;  Sherer  vs.  Superior  Court,  94  Cal. 
354,  29  Pac.  Rep.  716;  Farmers'  &  M.  Bank  vs. 
Board  of  Equalization.  97  Cal.  318,  327,  328, 
S2  Pao.  Rep.  312;  Buckley  vs.  Superior  Court, 
96  Cal.  119,  120,  81  Pac.  Rep.  8,  overrallav 
Carlson  vs.  Superior  Court,  70  Cal.  628,  11 
Pac.  Rep.  788. 


§  1069.  APPLICATION  FOR,  HOW  MADE.  The  application  must  be  made 
on  affidavit  by  the  party  beneficially  interested,  and  the  court  may  require  a 
notice  of  the  application  to  be  given  to  the  adverse  party,  or  may  grant  an  order 
to  show  cause  why  it  should  not  be  allowed,  or  may  grant  the  writ  without  notice. 

History:  Enacted  March  11,  1872,  re-enactment  of  J  457  Practice  Act; 
amended  bj  Code  Commission,  Act  March  8,  1900,  Stats,  and  Amdts.  1900-1, 
p.  183,  act  held  unconstitutional,  see  history,  {  5  ante. 


1«  Applied,  cited,  construed,  referred  to. 

2.  Notice  of  application  should  be  given  to 

adverse  party. 

3.  Petition  to  supreme  court  should  set  forth 

reasons  why  so  made. 
4-9.  Party  beneficially   interested — In   general. 
10-13.  Same — Taxpayer — Ri^ht  to  bring  action. 
14.  Service  of  writ  on  judge  of  superior  court. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
FERRBD  TO,  etc.,  in:  Maxwell  vs.  Board  of 
Supervisors,  53  Cal.  389,  392  (construed);  Ashe 
vs.  Board  of  Supervisors,  71  Cal.  236,  237,  16 
Pac.  Rep.  783  (construed);  Eby  vs.  Board  of 
School  Trustees,  87  Cal.  166,  175,  25  Pac.  Rep. 
240  (applied);  Stumpf  vs.  Board  of  Super- 
visors, 131  Cal.  364,  366.  82  Am.  St.  Rep.  850, 
63  Pac.  Rep.  663  (construed);  Younger  vs. 
Superior  Court,  136  Cal.  682,  687,  69  Pac.  Rep. 
485  (applied);  Elliott  vs.  Superior  Court,  144^ 
Cal.  601,  508,  77  Pac.  Rep.   1109   (construed). 

2.  NOTICE  OP  APPI^ICATION  FOR  CER- 
TIORARI SHOULD  BE  GIVEN  TO  ADVERSE 
PARTY  where  proceeding:  Is  to  annul  judg- 
ment of  Inferior  tribunal  given  in  action  In 
which  such  adverse  party  was  Interested. — 
Pollock  vs.  Oummlngs,  38  Cal.  683,  685;  Praser 
vs.  Freelon,  53  Cal.  644,  646. 

8.  PETITION  TO  SIJPREIWB  COURT  FOR 
^WRIT  MUST  SET  FORTH  SUFFICIENT 
REASON  why  application  was  not  made  to 
superior  or  district  court.  Petitions  of  this 
kind  cannot  be  made  vehicle  of  insulting 
lower  court. — Gallardo  vs.  Hannah,  49  Cal.  136. 
See  Edwards  vs.  Ryan,  45  Cal.  243;  Menzles 
vs.  Board   of  Equalization.   62  Pac.  Rep.   179. 

4.  PARTY  BE^EFiriAl.l.Y  INTERESTED. 
Action  to  onmil  order  of  unpervlsoni. — Re- 
quirement that  application  must  be  made  by 
"the  party  beneficially  Interested"  has  been 
construed  to  mean  that  in  application  made 
by  private  party  his  Interest  must  be  of 
nature  which  is  distinguished  from  that  of 
mass  of  community.— Ashe  vs.  Board  of  Super- 
visors, 71  Cal.   236,  237,  16  Pac.  Rep.   783. 

5.  Defendant  In  aetlon  for  partition  Is  party 


beneficially  interested  to  make  application  for 
writ  of  certiorari  to  review  proceedings  of 
judge  in  striking  complaint  in  such  action 
from  flies. — Younger  vs.  Superior  Court,  136 
Cal.   682.   687.   69   Pac.   Rep.   485. 

0.     Only'  part?*  to  record  can  appeal. — ^Word 
"party"    as    used    in    above    section    Is    to    be 
construed    In    same    way. — Elliott    vs.    Superior   f 
Court.  144  Cal.  501,  608,  77  Pac.  Rep.  1109.  i 

7.  Plain,  speedy,  and  adequate  remedy  Is 
allowed  by  oar  practice  to  one  whose  rights 
or  interests  are  injuriously  affected  by  judg- 
ment or  by  any  appealable  order  of  court 
given  or  made  In  an  action  or  proceeding  t^ 
which  he  Is  not  party.  He  may  make  hi-nself 
party  by  moving  to  set  aside  such  judg-^ient 
or  order,  and  If  his  motion  is  denied,  may.  on 
appeal  from  order,  have  proceeding  of  which 
he  complains  reviewed  not  only  for  excessive 
jurisdiction,  but  for  error.  It  Is  true  that  In 
one  respect  this  remedy  is  less  efflcaclous 
than  that  by  certiorari,  for  neither  motion 
nor  appeal  stays  enforcement  of  void  order 
unless  supreme  court,  In  exercise  of  Its  In- 
herent power,  should  approve  stay-bond. — 
Elliott  vs.  Superior  Court,  144  Cal.  601,  509, 
77  Pac.  Rep.  1109. 

8.  Strangrer  to  proceedlnirs  and  not  affected 
thereby  could  not  properly  apply  for  writ- 
Clary  vs.  Hoagland,  5  Cal.  476,  478. 

0.  Stranffcr  to  record  who  has  been  Inja- 
rlonaly  affected  by  an  order  or  judgment  In 
excess  of  jurisdiction,  but  which  is  not  appeal- 
able, and  therefore  reviewable  only  upon  cer- 
tiorari, may  resort  to  method  of  moving  to 
set  aside  such  order  or  judgment  and  thereby 
make  himself  party.  This  is  practice  to  be 
commended  and  encouraged  for  its  convenience: 
for  It  Is  to  be  presumed  that  attention  of  court 
being  called  to  its  excess  of  Jurisdiction,  order 
or  judgment  would  be  vacated  on  motion  with- 
out trouble  and  expense  of  certifying  record  to 
court  of  review. — Elliott  vs.  Superior  Court,  144 
Cal.  501,  509.  510,  77  Pac.  Rep.  1109. 

10.     Taxpayer — Interest    only    common    with 
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•th«ra.^Party  applying  for  mandate  havlnfirno 
interest,  beneficial  or  otherwise,  other  than 
such  interest  as  each  one  of  one  thousand  four 
hundred  and  flfty*one  persons  besides  himselC 
who  signed  petition  to  board  of  supervisors 
may  be  said  to  have,  has  not  such  an  Interest 
as  would  support  application  by  private  citisen 
who  may  see  fit  to  volunteer  to  bring  action 
in  behalf  of  public  interests. — ^Linden  vs.  Board 
of  Supervisors.  45  Cal.  6,  7. 

IL    Comparei  Eby  vs.  Board  of  School  Trus- 
tees. 87  Cal.  166,  174.  175,  26  Pac.  Rep.  240. 

IS:    Same — Rlvht  when  taxation  InereasedL— 

Keglect  of  public  officer  to  discharge  public 
duty  may  affect  interest  of  every  taxpayer, 
bui  such  result  must,  in  ordinary  cases,  be  un- 
certain and  dependent  upon  contingencies. 
Wnen,  however,  public  board  or  officer  has  ex- 
ceeded limited  powers  conferred  by  law,  and 
djrect  consequence  of  such  excessive  use  of 
Luthority  must  be  to  add  to  burden  of  local 
taxation.  It  clearly  appears  that,  unless  act 
ultra  vires  be  annulled,  each  taxpayer  must 
suffer  injury  common  In  character  but  special 
In  amount  or  degree.  One  thus  directly  af- 
fected should  be  entitled  to  remedy  and  author- 
ised to  commence  proceedings' for  certiorari. — 
Maxwell  vs.  Board  of  Supervisors,  68  Cal.  389, 
398. 

IS.     Same— IflTbeB  svbataiitlally  boiud  by  pro- 
tecdlBgs.— Writ  awarded  to  taxpayers  to  review 


orders  of  body  like  board  of  supervisors  when 
acting  judicially  In  matter  affecting  whole  body 
of  taxpayers  seems  to  be  exceptional,  there 
being  no  formal  parties,  and  there  being  no  ap- 
peal or  other  remedy  for  excess  of  jurisdiction, 
review  upon  certiorari  Is  allowed  to  those  who 
are  substantially  parties  who  were  bound  by 
proceedlngrs.  Another  exceptional  class  of 
cases  is  that  which  has  arisen  under  special 
statutes  extending  remedy.  These  grounds  of 
exception  have  no  application  where  action  of 
court  is  to  be  reviewed,  and  no  decisions  can  be 
found  In  this  state  of  single  case  In  which  cer- 
tiorari to  review  judgment  or  order  of  court 
has  been  Issued  at  sult'of  stranger  to  record.— 
Elliott  vs.  Superior  Court,  144  Cal.  501,  609,  77 
Paa  Rep.  1109. 

As  to  officers  to  ^rhom  vrrlt  amst  bo  directed 
and  who  most  bo  boforo  oourty  see  post  5  1070 
and  note. 

As  to  toxpoyor  betas  party  bonoflcflaliy  Inter- 
ostod  so  aa  to  bring  mandanms  to  eompel  pnb- 
tto  offieor  or -board  to  perform  publle  duty,  see 
post  §  1086  and  note. 

14.    SBRinqB   OF  yimrr  on  judge   of 

SUPERIOR  COURT  as  sole  respondent  is  suffi- 
cient where  proper  parties  are  before  supreme 
court  in  proceeding  for  writ  of  review  to  annul 
order  of  superior  court  granting  defendant  in 
action  time  In  which  to  plead. — Baker  vs.  Su- 
perior Court,  71  Cal.  588,  12  Pac.  Rep.  686. 


§1070.  THE  WBTT  TO  BE  DIRECTED  TO  THE  INFEBIOB  TRIBUNAL, 
BTO.  The  writ  may  be  directed  to  the  inferior  tribunal,  board,  or  officer,  or  to  any 
other  person  having  the  custody  of  the  record  or  proceedings  to  be  certified.  When 
directed  to  a  tribunal,  the  clerk,  if  there  be  one,  must  return  the  writ  with  the 
transcript  required. 

History:     Enacted^ March  11,  1872,  re-enactment  of  S458  Practice  Act 


L  Applied,  cited,  construed,  referred  to. 
8.  Costs  for  certifying  record. 

3.  Custodian  of  record,  writ  should  be  directed 

to. 

4.  Officer  must  be  made  party  to  protect  his 

jurisdiction. 
5-7.  Officers  acting  independently—No  joinder. 

8.  Party  whose  acts  are  subject  to  review  should 

be  before  court. 

9.  Writ  should  be  directed  to  court  instead  of 

judge. 

1.  APPLIBO,  CITBD,  CONSTRUED,  RB- 
FERRBD  TO,  etc,  in:  Onestl  vs.  Preelon.  61 
Cal,  625,  627  (construed):  Quan  Chick  vs.  Cof- 
fey, 75  Cal.  371.  372,  17  Pac.  Rep.  427  (con- 
strued): Tapl  vs.  Superior  Court  (Cal.  May  4, 
1894).  36  Pac.  Rep.  781  (cited  with  other  sec- 
tions): Quinchard  vs.  Board  of  Trustees,  118 
Cal.  664,  671.  46  Pac.  Rep.  866  (construed);  I.  X. 
L  Lime  Co.  vs.  Superior  Court,  143  Cal.  170,  172, 
76  Pac.  Rep.  973  (construed). 

As  to  all  writs  to  Issne  In  name  of  people,  see 
KERR'S  CYC.  POL.  CODB  5  30  and  note. 

As  to  seal  of  court  belns  neccoMirT-  to  wrlt» 
see  ante  1 15S. 

An  to  Btyle  of  proeesa  to  be  ««nie  People  of 
the  State  of  Callfomlat"  see  Const.  1879  art.  VI 
120,  HBlfNI!VG>S  OBMBUAAL  LAWS  p.  Ixxxv. 


As  to  whom  are  partlea  benefldallT  tatereated. 
see  ante  9  1069  and  note. 

X     COSTS    FOR     CBRTIFYING     RBCORD.— 

Writ  Issued  to  superior  court  and  Jud^e  thereof 
directing:  him  to  certify  transcript  of  record 
and  proceedings  in  complaint  to  supreme  court 
for  review,  matter  souffht  to  be  reviewed  being: 
civil  proceeding:,  does  not  require  clerk  of 
lower  court  to  certify  transcript  without  pay- 
ment of  fees.  Party  seeking:  writ  must  pay 
clerk  of  court  in  which  he  instituted  his  pro- 
ceedlng:s  fees  fixed  by  law  for  service  of  writ 
when  issued;  he  must  also  pay  fees  of  clerk 
of  lower  court  for  furnishing  certified  tran- 
script of  record  in  his  office. — I.  X.  L.  Lime  Co. 
vs.  Superior  Court,  148  Cal.  170,  172,  176,  76 
Pac  Rep.  973. 

8.  CUSTODIAN  OF  RBCORD,  WUFT  SHOULD 
RB  DIRBCTBD  TO. — Jude:e  having  returned  to 
proper  superior  court  all  papers  and  proceed - 
ing:s  filed  with  or  had  before  him  In  matter  in 
which  search  warrant  was  issued  by  him,  be- 
fore date  of  iWlng  of  petition  for  writ  of  re- 
view, and  no  proceeding:  in  said  matter  being 
pending  before  such  Judge,  and  he  not  having 
possession  of  any  paper  or  record  in  such 
matter,  his  acts  in  issuing  such  search  warrant 
cannot   be   reached   by   writ    of    review.      The 
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writ  must  be  directed  to  tribunal,  officer  or 
person  haviner  custody  of  record  or  proceeding 
to  be  certified. — Quan  Chick  vs.  Coffey,  76  Cal. 
371.  872.  17  Pac  Rep.  427. 

4.  OFFICER  MUST  BE  MADB  PARTY  TO 
PROTECT  HIS  JURISDICTION.— Judgment  at- 
tacked cannot  be  annulled  or  modified  unless 
tribunal  or  oflficer  by  whom  it  was  rendered 
has  been  made  party,  whatever  might  be  mode 
of  service.  Officer  may  have  no  personal  in- 
terest in  sustaining  his  Judgment  or  order,  but 
duty  is  imposed'  upon  him  of  protecting  his 
Jurisdiction.  If  he  be  denied  hearing,  he  may 
be  shorn  of  power,  if  not  by  collusion,  yet  by 
failure  to  present  question  as  forcibly  as  it 
might  have  been  presented  (McKlnstry,  J., 
cone.  op.). — ^Ltamb  vs.  Schottler.  54  Cal.  S19, 
328. 

5.  OFFICERS  ACTING  INDBPBNDENTIjY— 
Xo  Joinder. — Jurisdiction  is  in  its  nature  an 
entirety  and  exclusive  in  body  or  person  upon 
whom  it  has  been  conferred.  Writ  of  certiorari 
directed  to  different  officers  having  no  Joint  or 
common  duties,  but  acting  independently  of 
each  other,  is  unauthorized. — Qulnchard  vs. 
Board  of  Trustees.  113  Cal.  664,  671,  46  Pac 
Rep.  856. 


••  Svp«rlM«eBd«at  «f  ■ti«et%  board  of  tnis- 
teea,  and  contractor  are  improperly  joined  In 
proceeding  for  writ  of  certiorari  to  annul  or- 
der passed  by  board  of  trustees  for  improve- 
ment of  certain  street  in  city. — Qulnchard  vs. 
Board  of  Trustees,  118  CaL  664,  671,  45  Pac. 
Rep.  456. 

7.  TrlbiinaUi  or  ofleem  ^rlio  exerel«e  Jiirl«« 
diction  separate  and  distinct  from  each  other 
should  not  be  Joined  in  same  proceedings,  as 
review  is  limited  to  examining  Jurisdiction  of 
board  or  officers  to  whom  writ  Is  issued. — 
Qulnchard  vs.  Board  of  Trustees,  118  Cal.  664. 
671,  45  Pac  Rep.  866. 

8.  PARTY  -WnOSK  ACTS  ARB  SUBJECT 
OF    REVIEW    SHOULD    BE    BEFORE    COURT 

notwithstanding  provision  that  writ  may  be 
directed  to  person  having  custody  of  record  or 
proceedings  to  be  certified. — Lamb  vs.  Schottler, 
64  Cal.  819,  322. 

ft.  WRIT  SHOULD  BE  DIRECTED  TO  COURT 
INSTEAD  OF  JUDGE  when  application  is  made 
to  review  Judgment  of  court.  Return  In  such 
case  should  be  made  by  clerk  of  court.  Pro- 
ceeding contemplated  by  code  is  proceeding 
against  tribunal  instead  of  Judge — Onesti  vs. 
Freelon,  61  Cal.  626.  627. 


§  107L  CONTENTS  OF  THE  WBTT.  The  writ  of  review  must  command  the 
party  to  whom  it  is  directed  to  certify  fully  to  the  court  issuing  the  writ,  at  a  speci- 
fied time  and  place,  a  transcript  of  the  record  and  proceedings  (describing  or  refer- 
ring to  them  rith  convenient  certainty),  that  the  same  may  be  reviewed  by  the 
court ;  and  requiring  the  party,  in  the  mean  time,  to  desist  from  further  proceedings 
in  the  matter  to  be  reviewed. 

History:     Enacted  March  11,  1872,  re-enaetment  of  S459  Praetiee  Aet 


1.  Applied,  cited,  construed,  referred  to. 

2.  Duty  of  officers  to  whom  writ  is  direeted. 

3.  Party  seeking  to  have  action  of  inferior  trib- 

unal reviewed  must  furnish  record. 
4    Service  upon  all  whose  proceedings  are  to  be 

reviewed  required. 
5.  Writ  requires  only  return  of  certified  transcript 
of  record. 


1.  APPLIBD,  GimD,  CONSTRUBD, 
PBRRBD  TO,  etc.»  in:  Lamb  vs.  Schottler,  64 
Cal.  819.  822  (construed);  Garretson  vs.  Board 
of  Supervisors,  61  Cal.  54.  65  (cited);  Tap!  vs. 
Superior  Court  (Cal.  May  4,  1894).  36  Pac.  Rep. 
781  (cited  with  other  sections);  L  X.  Li.  Lime 
Co.  vs.  Superior  Court,  148  Cal.  170,  172,  76  Pac 
Rep.  973  (construed). 

As  to  what  conntltiitee  record  for  review,  see 
ante  5  1068  and  note  pars.  68-63. 

2.  DUTY  OF  OFFICERS  TO  WHOM  yOVnVT 
IS  DIRECTED  is  to  prepare  their  return,  and 
although  they  may  be  compelled  summarily  to 
make  a  return,  yet  it  is  Incumbent  upon  prose- 
cutor of  writ,  rather  than  party  adverse  to 
him.  to  see  that  return  is  made,  to  invoke  aid 
of  court  to  compel  compliance  with  mandate  of 
writ,  and  to  use  due  diligence  in  having  complete 
record  made  out,  and  his  proceeding  will  be  dis- 
missed if  he  falls  to  use  due  diligence  in  prose- 
cution thereof. — I.  X.  L.  Lime  Co.  vs.  Superior 
Court,  143  Cal.  170,  175,  76  Pac  Rep.  978. 


5.  PARTY  SEEKING  TO  HAVE  ACTION  OF 
INFERIOR  TRIBUNAL  REVIEWED  by  cer- 
tiorari is  only  person  Interested  in  having  It  so 
reviewed,  and  it  should  be  his  duty  to  furnish 
record  to  be  reviewed  as  it  is  duty  of  appellant 
on  ordinary  appeal.  Certiorari  is  simply  an  ad- 
ditional method  for  reviewing  action  of  in- 
ferior tribunal  at  instance  of  aggrieved  party, 
and  state  or  county,  except  when  party  to  pro- 
ceedings sought  to  be  reviewed  has  no  interest 
therein.  No  reason  is  apparent  why  charges 
imposed  by  state  for  services  of  state  and 
county  officers,  rendered  for  benefit  of  private 
parties,  should  be  waived  in  «uch  proceeding, 
and  there  is  nothing  in  statute  to  Indicate  any 
such  Intention.— I.  X.  Lb  Lime  Co.  vs.  Superior 
Court,  143  Cal.  170,  174,  76  Pac.  Rep.  978. 

4.  SERVICE  UPON  ALL  WHOSE  PROCEED- 
INGS ARE  TO  BE  REVIEWED  seems  to  be 
contemplated  by  above  section  by  providing 
that  they  may  be  required  to  desist  from  fur- 
ther proceedings  In  mean  time.  —  Lamb  vs. 
Schottler,  64  Cal.  319,  822. 

6.  W^RIT  REQUIRES  ONLY  RETURN  OF 
CERTIFIED    TRANSCRIPT   OF    RECORD    and 

proceedings  to  be  reviewed.  General  rules 
adopted  by  board  of  supervisors  regulating 
mr  le  and  manner  of  giving  notice  with  refer- 
ence to  equalisation  of  assessment  should  not 
be  included  in  return  of  writ. — Garretson  vs. 
Board  of  Supervisors.  61  Cal.  64.  56. 
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§1072.  PBOCEEDINOS  IN  INFEBIOR  COURT  BSAY  BE  STATED,  OR 
NOT.  If  a  stay  of  proceedings  be  not  intended,  the  words  requiring  the  stay  most 
be  omitted  from  the  writ;  these  words  may  be  inserted  or  omitted,  in  the  sound 
discretion  of  the  court,  but  if  omitted,  the  power  of  the  inferiDr  court  or  officer  is 
not  suspended  or  the  proceedings  stayed. ' 

History:     Enacted  March  11,  1872,  re-enactment  of  {^60  Practice  Act. 

APPLIBD,  CITED,  CONSTRUE3D,  RB-  <CaI.  May  4,  1894),  86  Pac  Rep.  781  (cited  with 
FERRBD  TOp  etc.,  in:  Tap!  vs.  Superior  Court      other  sections). 

§  1073.  SERVICE  OF  THE  WRIT.  The  writ  must  be  served  in  the  same  man- 
ner as  a  summons  in  civil  action,  except  when  otherwise  expressly  directed  by  the 
court. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  461  Practice  Act. 


APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.»  In:  Tap!  vs.  Superior  Court 
<Cal.  May  4.  1894),  36  Pac.  Rep.  781  (cited  with 
other  aectlons). 

A«  to  service  of  rammoiui»  tee  ante  8  410  et 
5eq.  and  notes. 


As  to  serrlce  of  writ  on  Jadse  of  mipeiiov 
court,  see  ante  5  1069  and  note  par.  14. 

As  to  serrlee  «pon  all  whose  proceedings  are 
to  he  reviewed,  belna:  reavired,  see  ante  9  1071 
and  note  par.  4. 


i 
1 


§1074.  THE  REVIEW  UNDER  THE  WRIT,  EXTENT  OF.  The  review 
upon  this  writ  cannot  be  extended  further  than  to  determine  whether  the  inferior 
tribunal,  board,  or  officer  has  regularly  pursued  the  authority  of  such  tribunal, 
board,  or  officer. 

History:     Enacted  March  11,  1872,  re-enactment  of  §462  Practice  Act. 


1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Construction  of  **  whether  inferior  tribunal 

regularly  pursued  its  authority." 

4.  Correction  of  mere  errors — Not  province  of 

writ  of  review. 

5.  Inferior  tribunal  is  required  to  certify  only 

matters  of  record. 
•    6.  Judgment  of  inferior  court  in  excess  of  juris- 
diction— Nullity. 

7.  Jurisdiction   of   subject-matter  and  person 

having  been  acquired — Effect  of. 

8.  Merits  of   case  are  not   for   adjudication, 

when. 

9.  Objection  not  made  that  certiorari  would  not 

lie — Effect  of. 

10.  Proceedings  compUuned  of  having  been  an* 

nulled — Effect  of. 

11.  Sufficiency  of  evidence  to  establish  jurisdic- 

tional facts — When  reviewed. 

12.  Writ  of  review  is  not  writ  of  error. 

1.  APPLIBD,  CITBD,  COlfSTRITBD,  RB- 
FERRBD  TO»  etc— 1.  Code  sectlon.—Lamb  vs. 

Schottler,  54  Cal.  819.  822  (construed);  Farm- 
ers' A  M.  Bank  vs.  Board  of  Equalization.  97  Cal. 
318.  826,  32  Pac.  Rep.  312  (construed);  Tapl  vs. 
Superior  Court  (Cal.  May  4,  1894).  86  Pac.  Rep. 
781  (cited  with  other  sections);  Lorbeer  vs. 
Hutchinson,  111  Cal.  272,  278.  48  Pac.  Rep.  896 
(applied):  Quinchard  vs.  Board  of  Trustees,  113 
Cal.  664.  668.  45  Pac.  Rep.  856  (construed); 
Elder  vs.  Justice's  Court,  136  CaL  864,  367,  68 
Pac.  Rep.  1022  (cited). 

2.  Same— 3.  Pnietlee  Aet  1 4es.— Miller  vs. 
Board  of  Supervisors,  26  Cal.  98.  96  (cited); 
People  ex  rel.  Lamby  vs.  Dwlnelle.  29  Cal.  632. 
635  (applied);  Central  Pac.  R.  Co.  vs.  Board  of 
Elqualization.  48  Cal.  366,  867  (applied). 

a  C.  P.—lOO 


A«  to  what  eonatltiites  aa  excess  off  Jariadlc- 
tloB,  see  ante  5  1068  and  note. 

S.     CONSTRUCTION— Of     ^whether     Inferior 
trtbanal    rewlarly    pumaed    Its    aatborfty"    is 

that  it  is  equivalent  to  clause  "has  exceeded 
jurisdiction  of  such  tribunal."  Character  of  act 
or  determination  sought  to  be  reviewed,  rather 
than  /Character  of  tribunal  or  officer  by  which 
act  or  determination  Is  made,  is  test  for  deter- 
mination whether  writ  should  be  Issued,  for  it 
is  only  determination  which  is  made  when  ex- 
ercislngr  Judicial  functions  that  can  be  re- 
viewed.— Quinchard  vs.  Board  of  Trustees,  113 
Cal.  664,  668,  45  Pac  Rep.  856. 

4.  CORRECTION  OP  MERB  BRRORS— Not 
province  of  writ  of  review. — Only  .Inquiry  is 
whether  tribunal  or  body  regularly  pursued  its 
authority  and  did  not  exceed  its  Jurisdiction, 
and  beyond  that  proceedingr  does  not  authorize 
an  inquiry. — People  ex  rel.  lAmby  vs.  Dwlnelle, 
29  Cal.  632,  635. 

5.  INFERIOR  TRIBUNAI^  IS  REQUIRED 
TO  CERTIFY  ONLY  MATTERS  OF  RECORD, 
yet  if  Jurisdictional  facts  do  not  appear  of  rec- 
ord, it  must  certify  not  only  what  is  technically 
denominated  of  record,  but  such  facts  or  evi- 
dence of  them  as  may  be  necessary  to  deter- 
mine question  of  Jurisdiction  of  tribunal  which 
may  be  Involved. — In  matter  Madera  Irr.  Di^t, 
92  Cal.  296,  335.  27  Am.  St.  Rep.  106.  28  Pac. 
Rep.  272,  676,  14  L.  R.  A.  765.  See  People  ex 
rel.  Whitney  vs.  Board  of  Delegates,  14  Cal. 
479;  Lowe  vs.  Alexander.  15  Cal.  296,  300;  Blair 
vs.  Hamilton,  32  Cal.  49,  53;  Stumpf  vs.  Board 
of  Supervisors,  131  Cal.  864,  867,  82  Am.  St. 
Rep.  350.  63  Pac.  Rep.  663. 

As  to  what  coBstltates  xocord  for  revtow,  aad 
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as  to  ameadiueat  of  and  attack  oa  aaatet  ■•• 
ante  1 1068  note  pars.  58-63. 

«.  JVDGMIfiNT  OF  INFERIOR  COURT  IN 
EXCESS  OF  ITS  JURISDICTION  is  nullity  and 
will  be  set  aside  upon  certiorari.  Superior 
court  could  not  give  Jurisdiction  to  Inferior 
court  or  legalize  void  Jud^rment.  Its  jurisdiction 
in  premises  extends  no  further  than  either  to 
adjudere  Judgement  of  inferior  court  void  or  else 
dismiss  writ  of  certiorari.— Will  vs.  Slnkwlts. 
89  Cal.  670,  571. 

7.  JURISDICTION  OF  SUBJECT-MATTER 
AND  PERSON  having  been  acquired  by  Inferior 
tribunal  or  board,  procedure  within  Its  jurlsdlc- 
*.\on  is  no  more  open  to  question  than  it  would 
be  if  It  were  court  of  general  Jurisdiction.  All 
fts  acts  after  having  acquired  Jurisdiction  con- 
•  tltuted  exercise  of  such  jurisdiction— none  less 
if  such  acts  were  erroneous. — Farmers*  &  IL 
Bank  vs.  Board  of  Equalization.  97  CaL  818. 
(27,  32  Pac.  Rep.  812. 

8.  MERITS  OF  CASE  ARE  NOT  FOR  AD- 
JUDICATION where  motion  Is  granted  dismiss- 
ing writ  of  review  on  ground  that  writ  was 
improperly  Issued  for  want  of  prosecution. 
Order  dismissing  writ  In  such  case  should  not 
%fflrm  Judgment  of  lower  court. — Onesti  vs. 
Freelon.  61  Cal.  626,  628. 

9.  OBJECTION  NOT  BEING  MADE  THAT 
QUESTION  PRESENTED  cannot  be  reached  on 
certiorari,  court  will  examine  it  on  Its  merits. — 


People  ex  rel.  Johnson  vs.  Board  of  Supervisors. 
77  Cal.  186.  187.  19  Pac.  Rep.  257. 

10.  PROCEEDINGS  COMPLAINED  OF  HAV- 
ING  BEEN  ANNULLED  by  competent  author- 
ity, it  would  not  be  necessary  or  proper  for 
court  to  proceed  further.  If  there  is  nothing 
to  annul,  there  is  nothing  for  court  to  act  upon 
In  this  proceeding.— Lamb  vs.  Schottler,  64  Cal. 
819.  822. 

11.  SUFFICIENCY  OF  EVIDENCE  TO 
ESTABLISH     JURISDICTIONAL    FACTS    may 

be  reviewed  upon  application  for  writ  of  cer- 
tiorari; otherwise.  If  inferior  board  or  tribunal 
assumed  Jurisdiction  from  certain  facts,  writ 
of  certiorari  would  be  of  no  avail  unless  such 
facts  could  be  reviewed. — Stumpf  vs.  Board  of 
Supervisors,  181  Cal.  364,  867,  82  Am.  St.  Rep. 
850,  68  Pac  Rep.  663. 

IS.  WRIT  OF  REVIEW  IS  NOT  WRIT  OF 
ERROR.— While  mere  matter  of  conducting 
proceedings,  rules  of  court  upon  questions  of 
evidence,  and  other  matters  within  Jurisdiction 
Involving  merits,  however  erroneous  they  may 
be,  cannot  be  reviewed  upon  certiorari,  it  is 
nevertheless  means  by  which  power  of  court 
in  premises  can  be  inquired  into,  and  for  this 
purpose  the  review  extends  not  only  to  whole 
record  of  court  below,  but  even  to  evidence 
itself  where  necessary  to  determine  Jurisdic- 
tional facts. — Schwars  vs.  Superior  Court,  111 
Cal.  106,  112,  43  Pac.  Rep.  680. 


§  1076.  A  DEFECTIVE  RETURN  OF  THE  WRIT  KAT  BE  PERFECTED. 
HEARING  AND  JUDOMENT.  If  the  return  of  the  writ  be  defective,  the  court 
may  order  a  further  return  to  be  made.  When  a  full  return  has  been  made,  the 
court  must  hear  the  parties,  or  such  of  them  as  may  attend  for  that  purpose,  and 
may  thereupon  give  judgment,  either  afiSrming  or  annulling,  or  modifying  the  pro- 
ceedings below.  • 

History:     Enacted  March  11,  1872,  re-enactment  of  ^  463  Practice  Act 


1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Affidavits    cannot    be    received    to    change 

record. 

4.  Error    complained   of    must    be    shown    bj 

record. 

5.  Facts  apon  which  court  below  acted— When 

part  x)f  record. 

6.  Proper  return  not  having  been  made  before 

submission — Effect  of. 

7.  Writ  of  certiorari  cannot  be  made  to  sub- 

serve purpose  of  writ  of  mandate. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
F6RRED  TO— 1.  Code  sectloB.— Townsend  vs. 
Copeland,  56  Cal.  612.  614  {construed);  Tapl  vs. 
Superior  Court  (Cal.  May  4.  1894),  36  Pac.  Rep. 
781    (cited  with  other  sections). 

S.  Same— 2.  Practice  Act  §468.— Miller  vs. 
Board  of  Supervisors.  26  Cal.  93,  96  (cited). 

Aa  to  action  to  be  la  aame  of  party  la  Inter- 
est, see  ante  S  367  and  note. 

As  to  wrhal  conatltntes  record  for  review, 
aail  as  to  amendment  of  and  attack  oa  same, 
see  ante  8 1068  note  pars.  58-63. 

S.  AFFIDAVITS  CANNOT  BE  RECEIVED 
IN  SUPREME  COURT  tp  contradict,  add  to.  or 
amend  record,  (or  latter  imports  absolute 
verity     If  minutes  do  not  correctly  show  pro- 


ceedings had  in  court  below,  application  should 
have  been  made  In  that  court  to  correct  same. 
—Hoffmann  vs.  Superior  Court,  79  Cal.  475.  476, 
SI  Pac.  Rep.  862. 


4.  ERROR  COMPI^AINED  OF  MUST 
SHOWN  BY  RECORD.— Record  Is  taken  as  true, 
and  if  contrary  is  fact  It  must  be  corrected  by 
motion  or  susKestlon  to  court  below.  Supreme 
court  cannot  alter  record  of  trial  court — Roe 
vs.  Superior  Court,  60  Cal.  93,  94. 

9.  FACTS  UPON  WHICH  COURT  BELOW 
ACTED  BECOMING  NECESSARY  for  court  of 
review  to  be  put  into  possession  of.  and  such 
facts  not  beins  technically  of  record,  it  Is  com- 
petent for  court  of  review  to  require  lower 
court  to  certify  such  facts  in  its  return  to  writ 
and  this  statement  of  facts  would  then  be  part 
of  record.—Los  Angeles  vs.  Young.  US  Cal.  295, 
297,  62  Am.  St.  Rep.  234.  60  Pac.  Rep.  534. 

6.  PROPER  RETURN  OF  WRIT  NOT  HAV- 
ING   BEEN    MADE    BEFORE    SUBMISSION    of 

case,  submission  should  be  set  aside  as  prema- 
ture and  direction  should  issue  to  clerk  of 
superior  court  to  return  writ  with  transcript 
of  record  of  matter  to  be  reviewed. — Tapl  vs. 
Superior  Court  (Cal.  May  4,  1894),  86  Pac.  Rep. 
781. 
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7.     WRIT     OF     CERTIORARI     CAlfNOT 
MADE  TO  SUBSBRVB  PURPOSE  OF  WRIT  OF 

MANDATE.— UpOD  review  of  action  of  supervis- 
ors Id  awardlag  contract  for  printing  and  de- 
claring that  certain  bid  was  not  bid,  decree  of 
court  canceling  such  order  and  decreeing  that 
such  board  at  their  first  meeting  award  con- 


tract for  printing  to  person  whose  bid  was  can- 
celed, is  erroneous  and  cannot  be  sustained. 
Only  Judgment  that  court  can  give  upon  hear- 
ing of  writ  is  either  to  affirm,  annul,  or  modify 
proceedings  below. — ^Townsend  vs.  Copeland» 
66  Cal.  612,  614. 


§  1076.  COPT  OF  JUDOMENT  MUST  BE  SENT  TO  THE  INFERIOR  TRI- 
BUNAL. A  copy  of  the  judgment,  signed  by  the  clerk,  must  be  transmitted  to 
the  inferior  tribunal,  board,  or  officer  having  the  custody  of  the  record  or  proceed- 
ing certified  up. 

History:     Enacted  Mareli  11,  1872,  rt-enaetment  of  S464  Practice  Act 

§1077.  JUDGMENT-ROLL.  A  copy  of  the  judgment,  signed  by  the  clerk, 
entered  upon  or  attached  to  the  writ  and  return,  constitute  the  judgment-roll. 

History:     Enaetecl   March   11,   1871S,   ra-ensetmsnt  of  first  portion   of   S465 
Practice  Act. 


1,2.  Applied,  cited,  eonstrned,  referred  to. 

3.  Appeal  maj  be  taken  to  supreme  court. 

4.  Petition  for  writ — No  part  of  record. 

1.  APPLIED,  CITED.  CONSTRUED,  RE- 
FERRED TO,  etc. — 1.  Code  section. — Reynolds  vs. 
County  Court.  47  Cal.  604.  605  (construed);  Oar- 
rction  vs.  Board  of  SupervisorSp  61  Cal.  64,  55 
(applied):  Rauer  vs.  Justices'  Court,  115  Cal. 
84.  S5.  46  Pac.  Rep.  870  (applied). 

2.  Same — 2.  Practice  Act  1 46S.— Morley  ▼•. 
Clkina,  37  Cal.  464.  456  (applied). 

An  to  what  eonatltutes  |udsmcat*roll  von- 
crally,  see  ante  5  670  and  note. 

5.  APPEAL  MAY  BE  TAKEN  TO  SUPREME 
COURT  from  Judsrment  of  superior  court  in 
proceedings  upon  certlorarL— Morley  vs.  Blkins, 


S7  Cal.  464,  456.  See  Palaehe  vs.  Hunt.  64  Cal. 
473.  474,  t  Pac.  Rep.  245;  People  ex  rel.  Lever- 
son  vs.  Thompson,  66  Cal.  398,  5  Pac.  Rep.  686: 
Heinlen  va.  Phillips.  88  Cal.  557.  658.  559,  26 
Pac.  Rep.  866;  Knowles  vs.  Thompson.  133  Cal 
245,  248,  66  Pao.  Rep.  468. 

4.  PETITIOBT  UPON  IITHICH  COURT  DI- 
RECTS WRIT  TO  ISSUE  IS  NO  PART  of  record 
upon  appeal  taken  from  judgrment  In  proceed- 
ings by  certiorari  where  appeal  is  taken  from 
judgment  and  no  bill  of  exceptions  Is  filed  and 
matter  Is  heard  upon  such  appeal  on  Judgment- 
roll  alone. — Reynolds  ve.  County  Court.  47  Cal. 
604,  606;  Qarretson  vs.  Board  of  Supervisors.  61 
Cal.  54,  55:  Rauer  vs.  Justices'  Court,  115  Cal. 
84,  85,  46  Pao.  Rep.  870. 


CHAPTER  IL 


WRIT    OF    MANDATE. 


{1084. 
8  1085. 
i  1086. 
S 1087. 

81088. 


6 1089. 
U090. 

81091. 


Mandate  defined. 

When  and  hj  what  court  issued. 

Writ,  when  and  upon  what  to  issue. 

Writ  must  be  either  alternative  or  per- 
emptory. 

If  the  application  be  without  notice,  the 
alternative  writ  may  issue;  otherwise, 
the   peremptory. 

The  adverse  party  may  answer  under  oath. 

If  an  essential  question  of  fact  is  raised, 
the  court  may  order  a  jury  trial. 

The  applicant  may  demur  to  the  answer, 
or  countervail  it  by  proof. 


S  1092. 
1 1093. 


11094. 


S  1095. 


f  1096. 
}  1097. 


Motion  for  new  trial,  where  made. 
The  clerk  must  transmit  the  verdict  to 

the  court  where  the  motion  is  pending, 

after  which  the  hearing  shall  be  h&d 

on  motion. 
If  no  answer  be  made,  or  if  the  answer 

raise  no  material  issue  of  fact,  the 

hearing  must  be  before  the  court. 
If  the  applicant  succeed,  he  may  have 

damages,    costs,    and    a    peremptory 

mandate. 
Service  of  the  writ. 
Penalty  for  disobedience  to  the  writ. 


§1084.    BIANDATE    DEFINED.     The  writ  of  mandamus  may  be  denominated 

1  writ  of  mandate. 

History:     Enacted    March   11,    1872,    re-enactment   of   {466    Practice    Act; 
amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  345. 

As  to  all  write  to  Issue  In  name  of  people,  see  of  writ  of  atandato,  see  post  9  1102  and  note. 

KKRB^  CYC  POL.  CODE  f  30  and  note.  6.-    Same — Effect  of  writ  aad  against   whom 

As  to  seal  of  eovrt  being  nocessarj  to  writ,  rnna.— See  post  1 1102  and  note  pars.  16-18. 
tee  ante  {  153. 

As  to  %rrlt  of  prohibltloa  botng  eonnterpart 
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IPt.  ill. 


§  1085.  WHEN  AND  BY  WHAT  COUBT  ISS1TED.  It  may  be  issued  by  any 
court,  except  a  justice's  or  police  court,  to  any  inferior  tribunal,  corporation, 
board,  or  person,  to  compel  the  performance  of  an  act  which  the  law  specially 
enjoins,  as  a  duty  resulting  from  an  oflSce,  trust,  or  station;  or  to  compel  the 
admission  of  a  party  to  the  use  and  enjoyment  of  a  right  op  oflBce  to  which  he 
is  entitled,  and  from  which  he  is  unlawfully  precluded  by  such  inferior  tribunal, 
corporation,  board,  or  person. 

History:     Enacted  March  11,  1872,  lubstantial  re-enactment  of  (467   Prae- 
tice  Act. 


1,2. 
3. 

4. 
5. 

610. 

11. 

12. 

13. 

14. 
15. 

16. 

17. 

18. 

19, 20. 
21. 
22. 
23. 

24. 
25. 
26. 

27-31. 

32. 
33 

34. 

35-59. 

60-76. 

77-80. 
81. 

82 

83. 

84. 

85 

86. 

87-89. 
90. 


Applied,  cited,  construed,  referred  to. 
Act  not  being  discretionary,  but  purely 

ministerial. 
Appeal — Remedy  by. 
Auditor  has  no  authority  to  refuse  to 

draw  warrant,  when. 
Bill  of  exceptions  —  CompelUng  settle* 

ment  of. 
Charter  giving  supervisors  right  to  ro- 

ject  bids — Effect  of. 
Common   council  may  be  compelled  to 

advertise. 
Commouiaw  proceeding  by  mandamus— 

Supplemental  and  extraordinary  writ. 
Coupon  bonds  of  irrigation  district: 
Court  having  acted  upon  matter  within 

jurisdiction — Writ  will  not  lie. 
Court  may  act  by  refusing  motion. 
Court  will  not  be  compelled  to  try  ae* 

tion,  when. 
Defendant    voluntarily    complying   with 

mandate — Effect  of. 
Demand  and  refusal  necessary. 
Discretion — Abuse  of  will  be  corrected. 
Same — Cannot  be  controlled. 
Doubt  existing  as  to  duty  of  oflScer— 

Effect  of. 
Duty  of  judge  to  proceed  with  trial. 
Duty  of  preliminary  examination. 
Intention   of  legislature  to  give  stata* 

tory  authority  to  process. 
Jurisdiction — Determination  of  court  at 

to — Question  of  law  or  fact. 
Laches — Allowing  seven  years  to  elapse. 
Law  fixing  right  to  specific  relief  from 

certain  facts — Duty  of  court. 
Mandamus    cannot    serve    purpose    of 

other  actions. 
Mandamus   will   lie  to   compel — Exam- 
ples of  acts. 
Mandamus  will  not  lie  to  compel — Ex- 
amples of  acts. 
Manner  of  action  cannot  be  controlled. 
Object  being  to  restore  person  to  right 

given  by  law — Writ  lies. 
Objection   that   costs   were   improperly 

included  in  judgment — No  defense. 
Obligation   of   contract   cannot   be   en- 

forced  by  mandamus. 
Officer    cannot    be    compelled    to    pay 

money — Exception. 
Order  changing  place  of  trial — Judicial 

act. 
Orders  of  court  are  not  usually  set  aside 

by  mandamus. 
Parties  defendant. 

Performance    of   act    beyond    that   en- 
joined by  law— Improper. 


91.  Petition  to  compel — Judge  to  fix  amount 

of  stay-bond. 

92.  Same — Controller  to  draw  warrant. 

98.  Power  to  comply  with  order  of  court 
being  lost— Effect  of. 

94.  Presumption  is  that  official  duty  is  regu- 

larly performed. 

95.  Prevention  of  failure  of  justice — Reason 

of  writ. 

96.  Process     of     superior     court     extends 

throughout  state.  « 

97-100.  Purpose  to  be  accomplished  by  writ  nec- 
essary. 
101.  Bight  to  inspect  records  of  corporation 
by  stockholders. 
102-104.  Salary — Compelling  payment  of. 

105.  Supreme  court  and  superior  court  have 

original  jurisdiction. 

106.  Title    to    office  —  Cannot    be    tried    by 

mandamus. 

107.  Same  —  Contending    boards    of    super- 

visors. 

108.  Same  —  Demand   that   defendant    hand 

over  books  and  papers- 

109.  Same — Office  being  filled   by  de  facto 

officer. 

110.  Same — Party   in   office  under  color  of 

right. 

111.  Same — Person  showing  prima  facie  right 

to  office. 

112.  Same— Right  to  office  or  possession. 

113.  Same — When  only  incidentally  involved. 

114.  Writ  only  issues  to  compel  performance 

of  certain  acts. 
115-  Writ  may  issue  in  cases  mentioned  in 
section. 

116.  Writ  of  mandamus  —  Like  procedendo 

ad  judicium  at  common  law. 

117.  Writ  of  possession  cannot  be  set  aside 

by  mandamus. 

1.     APPLIED,     CITBD,     CONSTRITBD.      RB^ 
?BRRBD  TO,  etc. — 1.  Code  •ectlon.— Pacheco  vs 

Beck,  62  Cal.  3.  9  (cited):  Bank  of  California 
vs.  Shaber.  55  Cal.  822.  329  (applied);  Laushe- 
nour  vs.  Shanklln.  67  Cal.  70.  76  (cited);  People 
ex  rel.  Hamilton  vs.  Barnes,  66  Cal.  594.  595. 
6  Pac.  Rep.  698  (applied);  Hatch  vs.  Stoneman, 
66  Cal.  632.  633.  6  Pac.  Rep.  734  (cited);  Davis 
vs.  Porter,  66  Cal.  658.  659.  6  Pac.  Rep.  746 
(applied);  Hogue  vs.  Fanning.  73  Cal  54.  68,  14 
Pa^.  Rep.  560  (cited);  Kennedy  vs.  Board  of 
Education.  82  Cal.  483.  491.  22  Pac.  Rep.  1042 
(construed);  Peck  vs.  Board  of  Supervisors,  90 
Cal.  384,  386.  27  Pac.  Rep.  301  (applied);  Leach 
vs.  Altken.  91  Cal.  484.  485.  28  Pac.  Rep  777 
(construed):  Prlet  vs.  Reis.  93  Cal.  85,  88.' 28 
Pac.  Rep.  798  (cited);  Home  for  Inebriates  vs 
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ltei«.  95  Cat.  142,  148,  SO  Pac.  Rep.  205  (erro- 
neously cited  as  91035  ante);  Von  Schmidt  vs. 
Wldber,  105  Cal.  161,  154.  38  Pac.  Rep.  682 
<clted):  O'Neill  vs.  Reynolds,  116  Cal.  264.  266» 
48  Pac  Rep.  67  (cited);  Barber  va.  Mulford,  117 
Cal.  356.  368.  49  Pac.  Rep.  206  (construed); 
Quisrg  vs.  Evans.  121  Cal.  546.  554,  53  Pac.  Rep. 
1093  (Cited);  Hilton  vs.  Curry.  124  Cal.  84.  86. 
56  Pac.  Rep.  784  (cited);  City  of  Santa  Ana  vs. 
Ballard,  126  Cal.  677.  679,  59  Pac.  Rep.  133  (ap- 
plied); McClatchy  vs.  Matthews.  135  Cal.  274. 
276.  67  Pac.  Rep.  134  (applied);  Stanley-Taylor 
Co.  vs.  Board  of  Supervisors,  135  Cal.  486.  488. 
67  Pac.  Rep.  783  (construed);  Johnson  vs. 
Langdon.  135  Cal.  624.  625,  87  Am.  St.  Rep.  166, 
67  Pac  Rep.  1050  (construed);  Maxwell  vs. 
Board  of  Fire  Commissioners.  139  Cal.  229,  232. 
72  Pac.  Rep.  996  (applied);  Howe  vs.  Southrey. 
144  Cal.  767.  769.  78  Pac.  Rep.  259  (construed); 
Cahlll  vs.  Superior  Court.  146  Cal.  42,  46,  78 
Pac.  Rep.  467  (construed);  Hewel  vs.  Hoffin 
(Cal.  App.  Nov.  17,  1906).  84  Pac.  Rep.  1002  (ap- 
plied). 

S.  Same — 2,  Practice  Aet  1467.— People  ex 
rel.  Meminger  vs.  Sexton.  24  Cal.  78.  82  (con- 
strued); Kimball  vs.  Union  Water  Co.,  44  Cal. 
173.  174.  176  (applied). 

As  to  acts  Heslalatlve  In  their  character  not 
bclac  controlled  by  mandamns,  see  mono- 
graphic note  18  Am.  Dec.  239-241. 

As  to  Judicial  power  to  review  action  of  board 
In  reapect  to  llcenaca  of  phyalcians  and  den- 
tlsta,  see  monographic  note  by  B.  A.  Rich.  20  I* 
R.  A.  355.  356. 

An  to  mandamns  against  governor,  see  mono- 
graphic note  31  Am.  St.  Rep.  294-304. 

As  to  mandamns  being  laaned  only  for  pnblle 
pnrpoaes,  see  monographic  note  by  Robert 
Desty.  3  L.  R.  A.  265. 

As  to  mandamna  by  corporate  creditors  im 
compel  ofllccro  of  corporation  to  make  call*  sea 
monographic  note  3  Am.  SL  Rep.  807.  808 

Aa  to  mandamna  gcncrallyv  see  monographic 
notes  by  Robert  Desty.  8  L.  R.  A.  53-57;  3  L. 
R.  A.  777-779;  18  L.  R  A.  120,  121;  89  Am  Dec. 
728-742. 

As  to  mandamna  to  compel  clerk  to  cancel 
entry  Illegally  made  or  remaining  In  great  reg- 
ister, see  KERR'S  CYC.  POL.  CODE  S  1109. 

As  to  mandamns  to  compel  clerk  to  enter 
name  of  qvalilled  elector  upon  great  reglatery 
see  KERR'S  CYC.  POL.  CODE  fi  llOS. 

As  to  mandamus  to  enforce  public  duties,  see 
monographic  notes  by  Robert  Desty.  5  L.  R.  A. 
162;    6  L   R  A.  161,  162;    7  L.  R.  A.  105 

Aa  to  powers  of  court  commissioners  to  hear 
and  determine  ex  parte  motions  for  writs,  see 
ante  9  259  subd.  1  and  note. 

.4.*  to  powers  of  Justices  of  anpreme  court  at 
chaasbcrs,  see  ante  S  165. 

As  to  powers  of  superior  Jndges  at  chambers, 
see  ante  S  166  and  note. 

Aa  to  style  of  process  to  be  **Thc  People  of 
the  State  of  California,'*  see  Const.  1879  art.  VI 
120.  HENNING'S  GENERAL  LAWS  p    Ixxxv. 

As  to  aaperintending  control  and  supervisory 
Ivrtadlctlon  of  aupcrlor  over  Inferior  or  snbor- 
ilnatc  tribunal,  see  monographic  note  by  P.  H. 
Van  Auken.  61  L.  R.  A.  33-111. 

Aa  to  superior  court  being  always  open   for 


transaction  of  business,  see  ante  89  73,  184  and 
notes. 

As  to  superior  courts  having  original  Juris- 
diction to  Issue  writ  of  mandate,  see  ante  5  76 
and  note. 

As  to  supervisory  Jurisdiction  of  superior 
oirer  Inferior  or  subordinate  tribunal  In  Cali- 
fornia, see  monographic  note  by  P.  H.  Van 
Auken,  61  L.  R.  A.  74-78. 

As  to  supreme  court  always  being  open  for 
the  transaction  of  business,  see  ante  9  47;  also 
Const.  1879  art.  VI  |  2,  HENNING'S  GENERAL 
LAWS  p.  Ixxviii. 

As  to  supreme  court  having  original  Jurisdic- 
tion to  Issue  writ  of  mandate,  see  ante  $51  and 
note. 

As  to  supreme  court  having  power  to  Issue 
writs  of  mandamus,  certiorari,  habeas  corpus, 
prohibition,  and  all  other  writs  necessary  or 
proper  to  the  complete  exercise  of  Its  appellate 
Jurisdiction,  see  Const.  1879  art.  VI  S  4,  HEN- 
NING'S  GENERAL  LAWS  p.  Ixxx. 

Aa  to  unconstitutionality  of  statute  as  de- 
fense against  mandamna  to  compel  Its  enforce- 
ment, see  monographic  note  by  H.  P.  Farnham. 
47  L.  R.  A.  512-519. 

As  to  writ  of  mandate  Issued  by  auprcmv 
court  or  by  superior  court  being  made  return- 
able and  the  hearing  thereon  to  be  had  at  any 
time,  In  the  discretion  of  the  court,  see  post 
i  1108. 

8.  ACT  NOT  BEING  DISCRETIONARY  BUT 
PURELY  MINISTERIAL  DUTY  resulting  from 
antecedent  act  of  party.  It  may  be  enforced  by 
mandamus.  Applicant  for  certificate  ats 
teacher  having  been  awarded  percentage  oi 
proficiency  on  all  subjects  included  in  examina- 
tion required  by  law  and  rules  of  board  so  as 
to  entitle  him  to  such  certificate,  and  board 
having  found  and  decided  that  he  was  of  good 
moral  character  and  In  every  way  competent 
to  receive  such  certificate,  mandamus  will  lie 
to  compel  board  to  issue  certificate  after  for- 
mal demand  for  such  issuance,  and  its  re- 
fusal by  board.—Keller  vs.  Hewitt.  109  Cal.  146. 
148,  41  Pac.  Rep.  871. 

4.  APPEAL — Remedy  by,  if  plain,  speedy 
and  adequate,  mandamus  will  not  lie. — People 
ex  rel.  Gesford  vs.  Superior  Court.  114  Cal.  466, 
472.  46  Pac.  Rep.  383. 

As  to  effect  of  right  of  appeal,  see  post  S  1086 
note  pars.  20-23. 

B.  AUDITOR  HAS  NO  AUTHORITY  TO  RE- 
FUSE TO  DRAW  HIS  WARRANT  for  claim 
allowed  by  supervisors.  His  'duties  are  minis- 
terial and  he  must  not  anticipate  violation  of 
law  by  any'one  else.  It  is  sufHcient  for  him  to 
do  his  duty  under  law  and  not  to  assume  other 
responsibilities.  Mandamus  will  lie  to  compel 
auditor  to  draw  warrant. — Worthlngton  vs. 
Breed.  142  Cal.  102.  104,  75  Pac.  Rep.  675 

e.  BILL  OF  EXCEPTIONS— Compelling  set- 
tlement of. — Appeal  from  action  of  referee  re- 
fusing to  settle  bill  of  exceptions  could  not 
afford  defendant  adequate  remedy,  for  if  on 
such  appeal  order  should  be  reversed,  it  would 
not  secure  aggrieved  party  right  erroneously 
denied  him.  viz.  settlement  of  statement.  Ref- 
eree might  still  refuse  to  settle  it  and  defend- 
ant at  last  be  compelled  to  resort  to  mandamus. 
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— Careaga  vs.  Fernald,  66  Cal.  851,  S58,  6  Pao. 
Rep.  615. 

7.  Dnty  of  Jndse  to  settle  bill  of  exceptions 
when  properly  presented  is  imposed  on  him  by 
law.  And  if  it  contains  redundant  or  useless 
matter  It  is  his  duty  to  strike  it  out.  Party 
presenting  bill  of  exceptions  which  contains 
literal  transcript  of  reporter's  notes,  should  be 
allow«»d  opportunity  to  correct  same,  and  Judge 
can  be  compelled  by  mandamus  to  take  such 
steps  as,  in  his  Judgment,  may  be  requisite  for 
purpose  of  striking  out  all  useless  matter  in 
such  statement  and  upon  its  amendment  to 
settle  and  allow  same.— City  of  Santa  Ana  vs. 
Ballard,  126  Cal.  677,  679,  59  Pac.  Rep.  133. 

See  Careaga  vs.  Fernald,  66  Cal.  351.  368,  6 
Pac.  Hep.  615;  Estate  of  Herteman,  73  Cal.  645, 
547,  15  Pac.  Rep.  121;  Sansome  vs.  Myers,  80 
Cal.  483,  486,  sub  nom.  Sansome  vs.  Superior 
Court,  22  Pac.  Rep.  212;  Leach  vs.  Pierce,  93 
Cal.  614,  618,  29  Pac.  Rep.  235;  Tibbets  vs. 
Riverside  B.  Co..  97  Cal.  258,  259,  82  Pac.  Rep. 
174;  Cohen  vs.  Wallace,  107  Cal.  133,  188,  40 
Pac.  Rep.  101;  Winters  vs.  Buck,  121  Cal.  279. 

280,  53  Pac.  Rep.  799. 

8.  Exercise  of  diseretlon  cannot  be  con- 
trolled or  reviewed  by  mandamus.  Judge 
cannot  be  compelled  to  settle  any  one  particu- 
lar bill  instead  of  another,  or  to  insert  or  ex- 
clude any  particular  facts;  but  if  petitioner  Is 
entitled  to  move  for  new  trial  and  has  taken 
proper  steps  within  time,  or  has  tendered  bill 
of  exceptions  to  be  used  on  appeal  from  order 
within  time  allowed  by  law.  Judge  cannot  re- 
fuse to  settle  and  sign  bill  containing  record 
of  proceedings.  This  is  act  which  law  requires 
him  to  perform — and  duty  resulting  from  his 
office.— Leach  vs.  Pierce,  93  Cal.  614,  618,  29 
Pac.  Rep.  235.  See  Careaga  vs.  Fernald,  66  Cal. 
351,  353.  5  Pac.  Rep.  615;  Estate  of  Herteman, 
73  Cal.  545,  547.  15  Pac.  Rep.  121;  Sansome  vs. 
Myers,  80  <'h1  483,  486,  sub  nom.  Sansome  vs. 
Superior  Court.  22  Pac.  Rep.  212;  Landers  vs. 
Landers,  82  Cal  480.  482.  23  Pac.  Rep.  126;  Tib- 
bets  vs.  Riverside  B.  Co.,  97  Cal.  258,  259,  32 
Pac  Rep.   174;  Winters  vs.  Buck,  121  Cal.  279, 

281,  53   Pac.   Rep.   799;   City   of  Santa  Ana  vs. 
Ballard.  126  Cal.  677.  679,  69  Pac.  Rep    133. 

8u  Mandainna  may  Issne  to  compel  Judge  to 
sign  bill  of  exceptions. — Wood  vs.  Strother,  76 
Cal.  545.  550.  9  Am.  St.  Rep.  249,  18  Pac.  Rep. 
766. 

See  People  vs.  Lee,  14  Cal.  610,  511;  People  ex 
rel.  Grow  vs.  Rosborough.  29  Cal.  415,  417; 
People  ex  rel.  Smith  vs.  Keyser,  58  Cal.  183,  184; 
Lin  Tai  vs.  He  will.  56  Cal.  117.  118;  People  vs. 
Crane,  60  Cal.  279,  280. 

10.  Term  of  Jndge  having  expired. — Settle- 
ment of  by  Judge  before  whom  action  was  tried 
cannot  be  compelled  after  expiration  of  his 
term  of  office,  although  he  is  authorized  by 
law  to  settle  such  bill. — Leach  vs.  Aitken,  91 
Cal.  484,  485,  28  Pac.  Rep.  777. 

11.  CHARTER  GIVING  SUPERVISORS 
RIGHT  TO  RKJGCT  ANY  AND  ALL  BIDS  for 
public  printing  when  they  believe  that  public 
interests  will  be  subserved  thereby,  gives  su- 
pervisors Jurisdiction  to  decide  such  matter, 
and  having  such  Jurisdiction  its  Judgment  can- 
not  be  controlled  by  court.     If  court  were  to 


Interfere  it  would  substitute  its  belief  and 
Judgment  for  belief  and  Judgment  of  board, 
result  that  our  system  does  not  contemplate. — 
Stanley-Taylor  Co.  vs.  Board  of  Supervisors, 
135  Cal.  486,  488,  67  Pac.  Rep.  788. 

12.     COMMON      COUNCIL      MAY      BB      COM- 
PBLLBD  TO  ADVBRTISB  AS  RBM^UIRBD    BY 

LAW  for  bids  for  lighting  streets  and  public 
buildings  and  other  public  places  in  city  and 
to  let  contract  under  such  advertisement.  The 
law  cannot  be  evaded  by  simply  employing 
some  person  or  corporation  from  day  to  day  to 
perform  service.  Construction  of  law  that 
would  allow  this  to  be  done,  would  nullify  object 
of  its  enactment — Santa  Rosa  L.  Co.  vs.  Wood- 
ward, 119  Cal.  80,  81,  84,  60  Pac  Rep.   1025. 

18.  COMMON-LAW  PROCBBDING  BY  MAN- 
DAMUS WAS  BMPLOYBD  AS  SUPPLB- 
MBNTAL  and  extraordinary  writ  of  remedial 
character,  and  was  resorted  to  early  in  Gnglish 
Jurisprudence  from  necessity  of  establishing 
residuary  method  to  be  used  in  action  where 
law  had  provided  no  other  remedy,  and  w^here 
in  Justice  there  ought  to  be  one;  upon  prin- 
ciple that  no  right  should  be  without  remedy. 
People  ex  rel.  Smith  vs.  Olds,  8  Cal.  167,  170, 
171,  68  Am.  Dec.  398. 

14.  COUPONS  ON  BONDS  OF  IRRIGATION 
DISTRICT,  mandate  lies  under  this  section  to 
compel  treasurer  of  the  district  to  pay. — Hewel 
vs.  Hogin  (Cal.  App.  Nov.  17,  1906),  84  Pac.  Rep. 
1002. 

18.  COURT  HAVING  ACTBD  UPON  AND 
DBTBRMINBD  MATTBR  WITHIN  ITS  JURIS- 
DICTION, such  action  and  determination  can- 
not be  void:  and  however  erroneous  such  action 
and  determination  may  have  been,  it  cannot  be 
reviewed  In  proceeding  for  mandamus,  nor 
could  mandate  be  issued  to  compel  court  to 
revise,  rescind  or  review  Its  own  action  in 
premises,  or  proceed  in  any  manner  antago- 
nistic to  such  action. — Francisco  vs.  Manhattan 
Ins.  Co..  86  Cal.  283.  286. 

le.  COURT  MAY  ACT  AS  BPPECTIVELY 
BY  REFUSING  AS  BY  GRANTING  motion  or 
request.— Kerr  vs.  Superior  Court.  180  Cal.  183, 
186,  62  Pac.  Rep.  479. 

17.  COURT  WILL  NOT  BB  COMPBLLBD  TO 
TRY  AND  DBTBRMINB  ACTION  to  annul 
marriage,  and  petition  for  mandamus  will  be 
dismissed  without  costs  in  case  where  court 
has  imposed  upon  plaintiff  and  petitioner  con- 
ditions which  are  too  exacting,  but  where  peti- 
tioner has  not  offered  to  comply  with  such 
conditions  which  court  might  properly  have 
imposed. — Allen  vs.  Superior  Court,  188  CaL 
604,  606,  66  Pac.  Rep.  977. 

18.  DEFENDANT  VOLUNTARILY  COMPLY- 
ING WITH  MANDATE  OF  COURT,  PENDING 
APPEAL  from  Judgment,  motion  to  dismiss 
such  appeal  would  be  granted.  After  mand&te 
had  been  satisfied  there  is  nothing  in  Judgment 
rendered  by  court  of  which  defendant  could 
complain  or  by  which  it  could  say  It  was  ag- 
grieved.—San  Diego  School  Dist.  vs.  Board  of 
Supervisors,  97  Cal.  438,  439.  32  Pac.  Rep.  517; 
Board  of  Education  vs.  Common  Council.  128 
Cal.  369.  871,  60  Pac.  Rep.  976:  Moore  vs.  Mor- 
rison, 130  Cal.  80,  82.  62  Pac.  Rep.  268. 
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It.  DBMAlfD  AlfD  REPUSAL.—Dlstlnotloa 
l8  r«cosBlaed  between  datles  of  public  nature 
or  those  which  affect  public  at  larffe,  and  duties 
of  merely  private  nature  affecting  only  rights 
of  individuals.  Where  right  claimed  is  merely 
private,  demand  and  refusal  are  necessary,  but 
where  duty  sought  to  be  enforced  Is  of  public 
nature,  and  no  one  is  specially  empowered  to 
demand  Its  performance,  law  takes  place  of 
demand.— Wilson  vs.  Board  of  Directors,  138 
Cal.  67.  68.  69.  70  Pac.  Rep.  1059. 

SO.  Imperative  rale  Is  that  before  making 
application  for  writ  of  mandamus  express  de- 
mand or  request  must  be  made  on  defendants 
to  perform  act  sought  to  be  enforced  by  writ. — 
Wilson  vs.  Board  of  Directors,  138  CaL  67,  68,  70 
Pac.  Rep.  1069. 

tl.  DISCRBTIOlf— Abase  of  wUl  ba  eorrected 
by  nandanias  If  case  is  otherwise  proper.— 
Wood  vs  Sirother,  76  Cal.  ^45.  R*0.  n  ^  m  ^t. 
Rep  249,  18  Paa  Rep.  766.  See  Ralsch  va. 
Board  of  Education,  »1  Cal.  b-iZ,  ino,  -_  *.-~v:. 
Rep  890;  Hunt  vs.  Broderick,  104  Cal.  313,  316, 
37  Pac.  Rep.  1040;  Keller  vs.  Hewitt,  109  Cal. 
146.  149.  41  Pac.  Rep.  871;  Hensley  vs.  Superior 
Court.  Ill  Cal.  541,  543,  644,  44  Pac.  Rep.  232; 
County  of  San  Luis  Obispo  vs.  Oage,  139  Cal. 
398.  402,  73  Pac.  Rep.  174. 

2S.  Canaot  be  controlled  by  nandamos. — 
Writ  cannot  perform  functions  of  writ  of  error 
nor  revise  Judicial  action,  but  can  only  compel 
performance  of  ministerial  functions,  and  will 
only  issue  to  compel  tribunal  to  act  in  some 
way.  but  not  in  any  particular  way.  These 
formulas  express  a  truth,  but  express  It  In  mis- 
leading and  inaccurate  manner,  and  have  forced 
courts  to  call  acts  "ministerial"  which  are  not 
to.— Wood  vs.  Strother,  76  Cal.  546,  648,  549, 
9  Am.  St.  Rep.  249,  18  Pac.  Rep.  766. 

As  to  mnndamaa  not  lying  to  control  olBelal 
Indgnent  and  dlseretlon,  see  monographic  note 
by  Robert  Desty.  8  I*  R.  A.  816. 

23.  DOUBT  BXISTIWO  AS  TO  DUTY  OP 
OFPICBR  to  act  in  given  case,  courts  will  not  by 
mandamus  compel  him  to  act  (dls.  op  by 
Sharpateln.  J.).— Bank  of  California  vs.  Shaber. 
56  Cal.  322,  829. 

S4.  DUTY  OF  JUDGE  TO  PROCEED  WITH 
TRI.4i.  of  cause  pending  in  his  court  Is  duty 
resulting  from  office  which  he  holds;  and  when- 
ever it  appears  that  he  refuses  to  do  so,  it  is 
not  to  be  doubted  that  supreme  court  holds 
power  to  require  him  by  mandamus  to  proceed 
with  performance  of  such  duty.— People  ex  rel. 
Memlnger  vs.  Sexton,  24  Cal.  78.  82;  People  ex 
rel.  Hamilton  vs.  Barnes,  66  Cal.  694,  596,  6  Pac. 
Rep.  698;  Hogue  vs.  Fanning.  73  Cal.  64.  58,  14 

Pac   Rep   560- 

Ae  CO  mandamns  to  compel  Jadge  to  try 
cavee,  see  note  84  Am.  St.  Rep.  48. 

as.  Doty  of  preliminary  examination  in  case 
of  person  charged  regularly  with  having  com- 
mitted public  offense,  arrested  and  brought 
before  him.  is  duty  distinctly  Imposed  upon 
justice  of  peace,  and  he  may  be  compelled  to 
proceed  with  such  examination  by  mandamus. 
-People  ex  rel.  Hamilton  vs.  Barnes,  66  Cal. 
5»4.  595.  6  Pac  Rep.  698. 

IRRIGATION  DISTRICT— Coopone  on  bonds 
St.— Mandate  lies  under  this  section  to  compel 


treasurer  of  district  to  pay.— Hewei  vs.  Hogin 
(Cal.  App.  Nov.  17,  1906),  84  Pac.  Rep.  1002. 

M.  INTENTION  OF  LEGISLATURE  WAS 
TO  GIVE  STATUTORY  AUTHORITY  and  valid- 
ity to  process  which  is  regarded  as  remedy  of 
extraordinary  and  supplemental  character,  and 
to  define  its  functions  and  limit  its  power  in 
accordance  with  recognized  and  established 
principles  of  common  law. — People  'ex  rel. 
Smith  vs.  Olds.  3  Cal.  167.  174.  58  Am.  Dec  398. 

37.  JURISDICTION— Determination  of  eonrt 
as  matter  of  law  purely,  that  It  had  no  power 
to  vacate  order  made  setting  apart  homestead 
does  not  depend  on  any  facts,  but  wholly  upon 
consideration  of  powers  of  court  Law  espe* 
daily  enjoins  upon  superior  court  duty  of  hear- 
ing and  determining  all  matter  within  its 
jurisdiction  whch  come  properly  before  It.  and 
motion  to  vacate  such  order  coming  on  properly 
to  be  heard.  If  court  refuse  to  entertain  such 
motion  as  matter  of  law.  mandamus  will  lie  to 
compel  court  to  hear  and  act  upon  such  mo- 
tion.—Cahlll  vs  Superior  Court.  145  Cal.  42, 
46.  78  Pac.  Rep.  467.  See  Merced  Mln.  Co.  vs. 
Fremont,  7  Cal.  130.  138:  Ortman  vs  Dixon.  9 
Cal.  23,  24:  Helnlen  vs.  Cross.  63  Cal.  44.  45; 
People  ex  rel.  Hamilton  vs.  Barnes.  66  Cal.  594, 
696.  6  Pac.  Rep.  698:  Crocker  vs.  Conrey,  140 
Cal.  213,  218.  73  Pac.  Rep.  1006. 

as.     Determination  of  eonrt  upon  faets  shown 

as  to  its  Jurisdiction  of  particular  cause  is 
deemed  final  and  conclusive  upon  supreme 
court  when  review  of  that  determination  Is 
sought  by  proceedings  in  mandamus.— Cahlll 
vs.  Superior  Court.  146  Cal.  42.  45.  78  Pac.  Rep. 
467. 

SO.  Doty  of  hearing  and  determining  all 
natters  within  Its  Jurisdiction  and  which 
properly  come  before  it.  is  duty  wh4ch  law 
especially  enjoins  upon  superior  court  and  upon 
Judge  thereof.  Motion  to  vacate  order  setting 
apart  homestead  being  properly  before  court,  if 
Judge  decides  as  matter  of  law  that  court  had 
no  power  to  make  order  of  kind  applied  for. 
he  may  be  compelled  to  proceed  by  mandamus, 
otherwise  writ  of  mandate  would  be  prac- 
tically useless.  Court  cannot,  by  holding  with- 
out reason  that  It  has  no  Jurisdiction,  devest 
itself  of  Jurisdiction  and  evade  duty  of  hearing 
and  determining  matter. — Cahlll  vs.  Superior 
Court.  145  Cal.  42,  46,  78  Pac.  Rep  467.  See 
Merced  Mining  Co.  vs.  Fremont,  7  Cal  130.  132; 
Ortman  vs.  Dixon,  9  Cal.  23.  24;  Helnlen  vs. 
Cross.  63  Cal.  44.  45;  People  ex  rel.  H&mllton 
vs  Barnes,  66  Cal.  594.  596,  6  Pac  Rep.  698. 
Temple  vs.  Superior  Court,  70  Cal.  211.  212.  11 
Pac.  Rep.  699:  Crocker  vs.  Conrey,  140  Cal.  213. 
218.  73   Pac.   Rep.   1006. 

80.  Necessary  legal  dednctlon  from  facts 
stated  showing  that  aggrieved  party  has  been 
denied  writ,  which  It  was  plain  legal  duty  of 
officer  to  have  granted  and  without  his  proper 
discretion  to  refuse,  mandamus  Is  appropriate 
remedy  to  obtain  relief.— Rundberg  vs.  Belcher. 
il8  Cal    589.  590,  50  Pac.  Rep    670. 

81.  To  try  eanse  or  hear  appeal  depending 
apon  exietence  of  certain  facta,  and  court  hav- 
ing, upon  evidence  consisting  either  of  affi- 
davits or  of  record,  made  its  determination  as 
to   such    facts,    although    erroneously,    yet    su- 
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preme  court  cannot  In  mandamus  proceedings 
go.  behind  its  determination  and  Itself  consider 
from  evidence  whether  or  not  Jurisdiction  ex- 
Isted.—CahlU  vs.  Superior  Court.  145  Cat  42, 
45,  78  Pac  Rep.  467.  See  People  ex  rel. 
Wheaton  vs.  Weston,  28  Cal.  639.  640;  Lewis  vs. 
Barclay,  S6  Cal.  213,  214;  Francisco  vs.  Man- 
hattan Ins.  Co..  86  Cal.  283.  286;  People  vs. 
Sexton.  37  Cal.  632.  534;  Strong  vs.  Grant,  99 
Cal.  100.  102.  33  Pac.  Rep.  733;  Kerr  vs.  Superior 
Court.  130  Cal    183.  185.  62  Pac.  Rep.  479. 

82.  LACHES— Alio  wins  seTen  yean  to 
elapae  after  dismissal  of  policeman  from 
force  before  bringing  action  for  mandamus  to 
compel  his  reinstatement,  causes  such  action 
to  be  barred  by  laches;  courts  will  not  allow 
parties  to  sleep  on  their  rights  for  so  many 
years  and  then  Invoke  aid  of  this  prerogative 
writ. — Jones  vs.  Board  of  Police  Commission- 
ers. 141  Cal.  96,  97,  74  Pac.  Rep.  696. 

88.  LAW  AFFIXING  RIGHT  TO  SPECIFIC 
RELIEF  FROM  CERTAIN  FACTS,  and  there 
being  no  question  made  as  to  existence  of  such 
facts,  court  has  no  discretion  to  refuse  relief, 
in  such  case  limit  of  discretionary  power  has 
been  reached  and  nothing  but  clear  duty  re- 
mains, and  If  relief  Is  refused  and  there  Is  no 
appeal  or  other  plain,  speedy,  and  adequate 
remedy,  mandamus  will  lie  to  compel  It. — 
Hensley  vs.  Superior  Court,  111  Cal.  641,  643, 
544,  44   Pac.  Rep.  232. 

84.  MANDAMUS  CANNOT  SERVE  PURPOSE 
OF  ACTION  FOR  MONEY  HAD  AND  RE- 
CEIVED.— It  can  only  compel  performance  of 
duty  enjoined  by  law. — Kings  Co.  vs.  Johnson, 
104  Cal.  198.  201,  37   Pac.  Rep.  870. 

89.  MANDAMUS    WILL    LIB   TO    COMPEL— 

EXAMPLES  OF  ACTS Aoditor  Co  audit  valid 

and  legal  claim  against  county  where  board  of 
supervisors  have  not  exceeded  their  powers  in 
allowing  such  demand.— Hunt  vs.  Broderlck,  104 
Cal.  313.  315.  37  Pac.  Rep    1040. 

86.  Andltor  Co  draw  warrant  for  claim  al- 
lowed by  supervisors  for  road  work  which 
they  had  authority  to  order  done. — Davis  vs 
Whidden.  117  Cal.  618.  628.  49  Pac    Rep    766 

87.  Aoditor  to  recognise,  compute,  and  enter 
tax  levy  In  accordance  with  rate  fixed  by 
board  of  supervisors.— Morton  vs.  Broderlck. 
118  Cal.  474,  480.  481.  60  Pac.  Rep    644 

88.  Board  of  education  to  laaue  certl0cate 
as  teacher  to  person  passing  examination  In 
accordance  with  rules  of  board  and  found 
proficient  therein,  and  also  found  to  be  of 
good  moral  character.— Keller  vs.  Hewitt.  109 
Cal.  146,  148,  41  Pac.  Rep.  871. 

89.  Board  of  library  trustees  to  draw  and 
deliver  warrant  from  library  fund  of  city  in 
payment  for  supplies,  although  board  had 
theretofore  allowed  claims  and  Issued  war- 
rants therefor  which  were  left  with  librarian, 
and  librarian  had  unlawfully  obtained  pay- 
ment thereof  and  had  absconded.— Robertson 
vs  Library  Trustees,  136  Cal.  403.  406.  69  Pac. 
Rep.    88. 

40.  Board  of  trustees  off  city  to  eall  elee- 
tloa.— Frederick  vs.  San  Luis  Obispo.  118  Cal. 
391.  393.  50  Pac.  Rep.  661. 

4L     City   elerk    lo   eounteralgn    eertlfled   Im- 


prorement  bonds  of  city.  law  requiring  him  to 
do  so. — City  of  Los  Angeles  vs.  Hance.  122  Cal 
77,  78,  64  Pac.  Rep.  887. 

48.     City  elerk  to  draw  wamuit  Cor  purehaeo 
momej  for  land  as  site  for  fire-engine  house 
as  provided  by  ordinance.— City  of  Santa  Bar- 
bara vs.  Davis,  142  Gal.  669.  672,  76  Pac.  Rep 
495. 

48.  City  treasurer  to  pay  warrant  drawn  by 
board  of  education  as  salary  to  teacher  of 
kindergarten  class,  drawn  against  fund  known 
as  grammar  and  primary  school  fund.-*Slnnott 
vs.  Colombet.  107  Cal.  187,  193,  40  Pac.  Rep 
829.  28  L.  R.  A.  694. 

44.  Clerk  of  Justleea'  court  to  flie  aHldavif 

in  undertaking  for  attachment. — Kozminsky  vs 
Williams,  126  Cal.  26.  29.  58  Pac.  Rep    310 

45.  Clerk  to  issue  execution  when  condition 
imposed  in  order  granting  new  trial  nas  not 
been  compiled  with— Garoutte  vs  Haley,  104 
Cal.  497.  502.  38  Pac.  Rep.  194. 

48.     Controller  to  draw  his  warrant  only  for 

what  is  expressly  authorized  by  statute. — Saw- 
yer vs.  Colgan,  102  Cal.  283,  293.  36  Pac.  Rep. 
680. 

47.  Corporation  to  open  It*  book*  and  al- 
low reglatry  In  case  where  corporation  refuses 
to  recognize  owner  of  stock  as  shareholder 
and  refuses  to  deliver  to  him  new  certificate 
for  shares. — Herbert  Kraft  Co.  Bank  vs.  Bank 
of  Orland.  133  Cal.  64,  67,  65  Pac.  Rep.  143. 

48*  Court  to  allow  suspended  attorney  to 
appear  and  prosecute  in  his  own  oehalf  cause 
of  action  which  In  good  faith  has  been  as- 
signed to  him. — Phllbrook  vs.  Superior  Court, 
111  Cai.  31.  35,  43  Pac  Rep.  402. 

48.  Court   CO  make  decree  sho^'luff  due  no- 
tice   to    creditors*    legal    notice    having    oeen 
given  and  due  proof  thereof  having  been  made 
—Hensley  vs.  Superior  Court,  111  Cat.  541,  543 
44  Pac.  Rep.  232. 

60.  Judge  to  flx  amount  off  stay-bond  upon 
appeal  by  defendant  from  ludgment  enterec 
against  him.— Spencer  vs.  Troutt.  133  Cal  605 
609.  66  Pac.  Rep.   1083 

51.     Judge   to   0x   undertaking    to    stay    pro- 
ceedings upon  appeal  from  Judgment  directing 
delivery   of   possession   of   real    property —Gu 
tlerrez  vs.   Hebbard,   104  Cal.   108,   105.   37   Pac 
Rep.  749. 

68.  Judge  to  taear  and  determine  motion  for 
change  of  venue  to  place  of  residence  of  de< 
fendant.— Hennessy  vs.  Nlcol.  106  Cal.  13S.  142. 
38  Pac.  Rep    649. 

68.     Payment  of  full  amount  appropriated  by 

aet  appropriating  money  for  support  of  minor 
orphans  In  favor  of  institution  supporting  such 
minors. — Grand  Lodge  vs.  Markham.  102  Cal. 
169.  171.  36  Pac.  Rep.  423. 

54.  Reinstatement  of  student  as  pupil  In 
state  normal  school  who  possesses  all  requisite 
qualifications  for  admission  as  student  and 
had  been  regularly  admitted  as  such,  but  who 
was  unlawfully  expelled. — Miller  vs.  Dalley.  136 
Cai.  212.  221.  68  Pac.  Rep.  1029. 

56.  Secretary  of  corporation  who  has  cus- 
tody  of  records  to  allow  stockholders  right 
to  Inspect  same. — Johnson  vs.  Langdon,  135  Cal. 
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S6.  Settlement  of  bill  of  ozeeptlons  accord- 
ing to  facte  by  superior  court— Crooks  vs.  Su- 
perior Court.  136  Cal.  23.  25.  68  Pac.  Rep.  96. 

87.    Street    snpertn  ten  dent    to    pay    oyer    to 

party  entitled  thereto  money  advanced  to  him 
ty  contractor  to  cover  compensation  of  city 
engineer  as  part  of  incidental  expenses  re- 
quired by  law  to  be  so  advanced. — Fitzhugh 
vs  A.shworth.  119  Cal.  893.  400,  51  Pac  Rep 
€35 

5S.  Superior  conrt  to  alloiv  amendmeBt  di* 
rerted  by  appellate  conrt  on  appeal  and  to 
proceed  with  trial  of  cause.— Dixon  vs  Risley. 
114  Cal    204.  206.  46   Pac    Rep    6 

65.  Treasurer  to  repay  excess  taxes  paid  to 
assessor.— Corbett  vs.  Wldber.  123  Cal.  154.  165. 
66  Pac    Rep    764. 

60.     MANDAMUS   WILL   NOT   LIE    TO   COM- 
PEL^EXAMPLES   OF    ACTS.— Assessor   to   as- 
•m   street    rallTray    In    excess    of    Its    value.— 
Clunle  vs    Slebe.  112  Cal.  693.  597.  44  Pac.  Rep 
1064 

SL  Andlter  to  allow  claim  Inenrred  dnrlns 
prior  fewir  against  fund  raised  for  subsequent 
year,  notwlthstandlnir  such  claim  had  been 
reduced  to  Judgment,  and  provision  for  Its 
payment  had  been  attempted  to  be  made  by 
supervisors  by  special  tax  levied  and  collected 
In  such  subsequent  year  and  placed  In  general 
fund— Smith  vs.  Broderick,  107  Cal.  644.  48  Am. 
St   Rep.  167.  40  Pac.  Rep.  1033. 

•S.  Auditor  to  draw  his  warrant  Cor  Illegal 
claln  against  oounty.  although  It  has  been 
iiUowed  by  board  of  supervisors. — Walton  vs. 
McPhetrldge.  120  Cal.  440.  444.  52  Pac.  Rep.  731. 

SS.  Auditor  to  drnw  tvarmnt  for  salary  for 
commissioners  appointed  under  unconstitu- 
tional law. — Denman  vs  Broderlck.  Ill  Cal. 
t€   99.  43  Pac.  Rep    516. 

S4.  Auditor  to  draw  warrant  In  favor  of 
«borttaand  reporter  of  court  for  transcribing 
notes  taken  at  preliminary  examination  where 
defendant  was  discharged.— Mattlngly  vs.  Nlch* 
ols.  133  Cal.  332.  334.  65  Pac.  Rep.  748 

66.  Board  of  education  to  declare  teacher 
elected  after  vote  only  being  taken  In  her 
favor  —Malloy  vs.  Board  of  Education.  102  Cal. 
142.  646.  36   Pac.   Rep    948 

St.  Board  off  education  to  issue  county  cer- 
tlScate  without  examination  to  any  one  com- 
ing within  terms  of  91775  of  Political  Code, 
providing  for  cases  where  board  may  grant 
county  certificates  without  examination.^ 
Kemble  vs.  McPhalll.  128  Cal.  444..  447.  60  Pac. 
Rep   1092 

97  Cleric  to  enter  default  where  service  of 
fummocs  has  been  set  aside  and  vacated.— 
Elder  v«  Orunsky.  137  Cal.  67.  68.  59  Pac.  Rep. 
100 

68.  Cleric  to  Issue  ezeentton  against  plain- 
tiif  lo  action  of  interpleader  involving  dls* 
puted  rlsht  to  fund  which  plaintiff  had  de- 
posited !n  court  and  action  bad  been  dismissed 
u  against  him.— Long  vs.  Superior  Court.  127 
Cal.  686.  688.  40  Pac.  Rep    464 

•S*    Cnnrt  to  net  upon  motion  to  vacate  ln« 


Innetlon  pending  appeal  from  Judgment  grant- 
ing such  Injunction.— Rogers  vs.  Superior 
Court,  126  Cal.  183.  188.  58  Pao.  Rep.  462. 

70.     Court   to  render  decision   and  Judgmenff 

In  action  of  ejectment  where  defendant  has 
pleaded  former  judgment  in  same  court  quiet- 
ing title  as  against  plaintiff  to  same  property 
and  that  appeal  was  still  pending  in  such  ac- 
tion. Judge  may  exercise  proper  discretion  to 
continue  matter  until  determination  of  such 
appeal.— Smith  vs.  Jones,  128  Cat  14.  15.  60 
Pac    Rep    466 

7L     Discretionary    power    off    supervisors    In 

advertising  for  bids  for  sprinkling  of  roads  — 
Splivalo  vs.  Bryan.  102  Cat  403.  405,  36  Pac. 
Rep    780 

72.  Issuance  of  liquor  license  by  munlctpnl 
authorities  where  petitioner  does  not,  bring 
forth  sufficient  evidence  of  his  compliance  with 
requirements  of  ordinance  providing  for  issu- 
ance of  such  license.— Hlppen  vs.  Ford.  129 
Cal.    315.    317.    61    Pac     Rep.    929 

78.  Justice  of  peace  to  render  Judgment  by 
defanit  against  defendant  after  overruling  of 
demurrer— Hail  vs.  Kerrigan.  135  Cal.  4.  6.  66 
Pac.  Rep   868. 

74.  Restoration  to  membership  of  party 
who.  having  signed  written  constitution  and 
by-law's  of  Odd  Fellows  lodge,  has  thereafter 
been  expelled  under  provisions  of  by-laws  for 
violation  thereof. — Levy  vs.  Magnolia  Lodge. 
110  Cal    297.  310.  42  Pac.  Rep.  887. 

Aa  to  mandamus  to  obtain  reinstatement  In 
Hub  or  other  social  organisation,  see  mono- 
graphic note  by  Robert  Desty,  8  L.  R  A.  195. 
196;  and  59  Am.  St.  Rep.  200-203. 

7B.     Tax-collector    to    execute    (aa-deed    for 

land  sold  for  delinquent  taxes  where  purchaser 
failed  to  apply  for  deed  within  lime  limited 
by  law— Tuttle  vs.  Block*  104  Cal.  443.  449.-38 
Pac   Rep    109. 

76.  Trustees  of  reclamation  district  to  levy 
assessment  to  pay  Judgment  against  It.— Hens- 
ley  vs  Reclamation  Distrfct.  121  Cal.  96.  98.  63 
Pac.   Rep    401. 

77.  MANNER  OP  ACTION  CANNOT  BB 
CONTROLLED. — Writ  cannot  direct  w'hat  de- 
cision or  Judgment  shall  be  rendered  by  sub- 
ordinate Judicial  tribunal,  nor  can  It  bo 
granted  after  inierior  tribunal  has  acted  for 
purpose  of  reviewing  Its  decision.  To  review 
errors  ts  not  office  of  writ  of  mandate  —People 
ex  rel  Gesford  vs.  Superior  Court.  114  Cal  466, 
472.  46  Pac.  Rep    383. 

78.  Court  cnn  be  compelled  to  act,  but  hav- 
ing  acted,  its  act  cannot  be  reviewed  by  man- 
damus. Mandamus  will  lie  to  sec  court  In 
motion  but  not  to  control  result— Kerr  vs. 
Superior  Court.  130  Cal  183.  185.  62  Pac.  Rep. 
479 

79.  Person  who  acts  in  Judicial  capacity 
may  be  ordered  to  proceed  to  do  his  duty  by 
acting  and  deciding  according  to  best  of  his 
judgment,  but  he  cannot  be  directed  In  what 
manner  he  shall  act  or  decide  In  premises.— 
Francisco  vs.  Manhattan  Ins.  Co..  36  Cal.  283, 
286 

80.  Subordinate  Judicial  tribunal  may  be 
eompelied    to    proceed    and    exercise    its    func- 
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tlona  where  It  has  neglected  or  refused  so  to 
do.  but  when  act  to  be  done  Is  judicial  or 
discretionary,  writ  cannot  direct  what  decision 
or  Judgment  shall  be  rendered.— People  ex  rel. 
Gesford  vs.  Superior  Court,  114  Cal.  466.  471. 
46  Pac.   Rep.  383. 

81«  OBJECT  BBING  TO  RB8TORB  PEmSOM 
TO  RIGHT  GIVEN  BY  LAW,  mandamus  is 
proper  remedy.  School-teacher  wrongfully  re- 
moved from  position  may  proceed  by  manda- 
mus to  compel  her  reinstatement.— Kennedy  vs. 
Board  of  Education.  82  Cal.  483.  491.  22  Pac. 
Rep  1042;  Faircbild  vs.  Board  of  Education. 
107  Cal.  92,  93,  40  Pac.  Rep.  26. 

8S.  OBJECTION  THAT  COSTS  WERE  IM- 
PROPERLY INCLUDED  IN  JUDGMENT  can- 
not be  set  up  as  defense  In  application  for 
writ  of  mandate  to  compel  trustees  of  school 
district  to  issue  proper  requisition  for  entire 
amount  of  said  Judgment.— Howe  vs.  Soutbrey. 
144  Cal.  767.  769.  78  Pac.  Rep.  269. 

83.  OBLIGATION  OP  CONTRACT  CANNOT 
BE  ENFORCED  by  mandamus.  It  only  lies  to 
enforce  performance  of  act  which  law  specially 
enjoins.  It  cannot  go  further  than  to  compel 
board  of  trustees  of  school  district  to  issue 
its  requisition  for  exact  amount  of  Judgment 
against  them.  It  cannot  determine  whether 
obligation  rests  upon  district  to  pay  interest 
upon  Judgment.— Howe  vs.  Southrey.  144  Cal. 
767.  769.   78  Pac.   Rep.   269 

84.  OFFICER  CANNOT  BE  COMPELLED 
TO  PAY  SUM  OF  MONEY  by  mandate  unless 
money  is  In  his  official  custody,  legally  subject 
to  payment  of  demand  made  when  steps  are 
Initiated  to  enforce  payment  of  such  demand 
by  writ  of  mandate. — People  ex  rel.  Attorney- 
General  vs.  Reis.  76  Cal.  269.  276.  18  Pac.  Rep. 
809. 

85.  ORDER  CHANGING  PLACE  OF  TRIAL 
is  matter  within  cognizance  of  court,  upon 
which  it  acts  Judicially.  If  error  intervenes 
to  injury  of  party  it  cannot  be  corrected  by 
means  of  writ  of  mandamus. — People  ex  rel. 
Memlnger  vs.  Sexton.  24  Cal.   78.  83. 

80.  ORDERS  OF  COURT  ARE  NOT  USU- 
ALLY SET  ASIDE  BY  MANDAMUS.  If  order 
is  one  made  In  excess  of  court's  Jurisdiction, 
mandate  is  not  remedy.  If  order  Is  erroneous, 
mandate  will  not  He. — O'Neill  vs.  Reynolds.  116 
Cal.  264.  266,  48  Pac.  Rep.  67.    * 

87.  PARTIES  DEFENDANT.— General  prac- 
tice In  mandainua  has  been  to  proceed  against 
officials  only  who  as  representatives  of  body 
politic  have  refused  performance  of  some  duty 
owed  (o  plaintiff  or  relator;  yet  there  seems 
no  good  reason  why  their  principal,  legal 
entity  which  is  commonly  real  party  to  be 
affected  by  writ,  may  not  be  Joined  as  defend- 
ant in  proceeding.  Though  seldom  necessary 
party,  school  district  may  be  Joined  as  defend- 
ant In  proceeding  by  mandamus  againbt  Its 
officials  to  compel  performance  of  duty  en- 
Joined  by  law— Barber  vs. 'Mulford,  117  Cal. 
356.  358.  49  Pac.   Rep    206. 

88.  MuMt  be  an  official  ivlien  dnty  Is  re- 
quired.—No  person  can  be  compelled  to  perform 
Judicial  or  official  duties  unless  he  is  Judge  or 
other  officer  at  time  when  duty  is  required  to 
be  performed.    Writ  of  mandate  cannot  compel 


any  one  other  than  officer  to  perform  official 
act— Leach  vs.  Altken.  91  Cal.  484.  486.  28  Pac 
Rep.  777. 

89.     Road  •verseer  sliould  be  made  party  to 

proceeding  to  compel  board  of  supervisors  to 
repair,  open  and  put  certain  road  Into  proper 
condition  for  public  travel,  as  duty  devolves 
upon  him  to  take  charge  of  such  highways  — 
Peck  vs.  Board  of  Supervisors.  90  Cal  384.  386. 
87  Pac  Rep.  301 

•0.  PERFORMANCE  OP  ACT  BEYOND 
THAT  ENJOINED  BY  LAW  upon  party  as  duty 
pertaining  to  his  office  or  position  cannoi  be 
commanded  by  any  court  in  this  state  Com- 
mand in  writ  of  mandate  which  imposes  upon 
treasurer  of  city  performance  of  act  beyond 
what  It  required  of  him  by  law  in  discharge  o( 
duties  of  his  office  should  not  be  inserted  — 
Davis  vs.  Porter,  66  Cal.  658.  669.  6  Pac.  Rep 
746. 

OL  PETITION  TO  COMPEL— Jndge  to  fix 
amonnt  of  stay-bond  on  appeal  from  order 
appointing  receiver  must  allege  that  appeal 
has  been  taken.  Averment  that  petitioner  Is 
desirous  of  appealing  from  such  order  is  not 
sufficient. — De  Leonis  vs.  York.  140  Cal  833 
384.  78  Pac.  Rep.  1058. 

83.  State  controller  to  draw  warrant  to  state 
printer  is  fatally  defective  because  of  failure 
to  allege  that  there  is  any  money  not  otherwise 
appropriated  by  law,  out  of  which  compensa* 
tion  in  question  is  directed  to  be  paid. — Red- 
ding vs.  Bell,  4  Cal.  333,  334;  People  ex  rel 
Attorney-General  vs.  Reis,  76  Cal.  260,  275.  18 
Pac.  Rep.  309. 

08.  POWER  TO  COMPLY  1¥ITH  ORDER  OF 
COURT  IN  PREMISES  having  been  lost  or 
taken  away,  at  time  of  application  for  writ, 
mandamus  will  not  lie. — McClatchy  vs  Mat- 
thews, 136  Cal.  274.  276.  67  Pac.  Rep.  184. 

94,  PRESUMPTION  IS  THAT  OFFICIAL 
DUTY      IS     REGULARLY     PERFORMED,    and 

where  parties  presented  their  warrants  for 
labor  done  for  county  to  county  treasurer  for 
payment,  there  being  money  and  proper  fund 
for  that  purpose,  they  were  apparently  entitled 
to  have  it  paid  without  question:  and  when 
they  go  Into  court  to  compel  payment  by  man- 
damus they  make  out  prima  facie  case  by  « 
setting  out  regular  Issuance  of  writ,  their 
ownership  of  it,  refusal  of  treasurer  to  pay  it. 
and  fact  that- there  was  money  In  treasury  but 
of  which  it  could  be  paid,  burden  of  proof  In 
case  is  upon  treasurer  to  show  that  he  was 
Justified  In  refusing  payment. — McGowan  vs. 
Ford.  107  Cal.  177.  186.  40  Pac.  Rep    231. 

85.  PREVENTION  OF  FAILURE  OF  JUS- 
TICE, where  there  is  no  specific  remedy  in 
ordinary  course  of  law,  is  only  reason  for  writ. 
To  authorize  its  use  there  should  be  not  only 
want  of  specific  legal  remedies,  but  also  there 
should  be  specific  legal  right,  and  the  right 
must  be  perfect,  not  inchoate. — People  ex  rel. 
Smith  vs.  Olds.  3  Cal.  167.  170,  171.  58  Am.  Dec. 
898. 

»6.  PROCESS  OF  SUPERIOR  COURTS  EX* 
TENDS  THROUGHOUT  STATE,  and  this  In- 
cludes mandamus,  certiorari,  and  prohibition.— 
Kings  Co  vs  Johnson,  104  Cai.  198,  208,  204. 
37  Pao.  Rep.  870. 
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07.     PURPOSB      TO      BE      ACCOMPLISHBD 

5fBCBSSARY.— Court  will  noi  undertake  to 
«zercUe  power  through  writ  of  mandamus  ex- 
cept when  It  can  exercise  It  to  some  purpose.— 
Kerr  va  Superior  Court.  180  Cal.  183.  186.  61 
Pac.   Rep.   479 

96.  BntorcemeBt  off  statutory  risht  makes 
It  necessary  for  petition  to  aver  or  show  pur- 
pose or  object,  and  motive  of  the  petitioner, 
whether  proper  or  improper,  cannot  be  set  up 
to  defeat  rlgrht.— Johnson  vs  Langdon.  186  Cal. 
624.  626.  87  Am   St    Rep.  1S6.  67  Pac  Rep    1050. 

Sm.  Fatllns  to  show  that  writ  will  serve  or 
piroteet  some  right  or  Interest  makes  complaint 
(or  writ  defective,  for  it  will  not  Issue  where 
plaintiff  has  no  Interest  In  action  or  where  no 
benefit  can  be  derived  therefrom.  —  Ellis  vs. 
Workman.   144  Cal    113.   U5.  77   Pac.   Rep.   822. 

100.  FoBdameBtal  principle  of  law  of  man- 
damiM  la  that  writ  will  never  be  granted  in 
case  where.  If  issued,  it  would  prove  unavail- 
ing.— Board  of  Education  vs.  Common  Council, 
128  Cal.  369.  372.  60  Pac.  Rep.  976  See  San 
Diego  School  Dlst  vs.  Board  of  Supervisors.  97 
Cal.  438.  439.  32  Pac.  Rep.  517;  Moore  vs.  Mor- 
rison. 130  Cal.  80.  82.  62  Pac.  Rep.  268. 

101.  RIGHT  TO  INSPECT  RECORDS  OF 
CORPORATION    BY     STOCKHOLDER.  ~  Right 

being  statutory,  it  is  not  necessary  for  petition 
to  aver  or  show  purpose  or  object  of  Inspection, 
neither  is  it  any  defense  to  allege  that  objects 
and  purposes  are  improper  and  that  petitioner 
desires  to  injure  business  of  corporation.  Clear 
legal  right  given  by  constitution  and  statute 
cannot  be  defeated  by  stopping  to  inquire  into 
motives. — Johnson  vs.  Langdon,  135  Cal.  624, 
626,  87   Am.  St.  Rep.  156.   67   Pac.  Rep.   1050. 

As  to  mandajnus  to  enforce  provisions  of  by- 
lawn  of  eori|oratlon,  see  note  by  H.  P.  Farnham 
S3  L..   R.   A.    575. 

As  to  ■sandamns  to  private  corporation  to 
eoaipel  performaneo  of  dnty,  see  monographic 
notes  37  Am.  St.  Rep.  817-823;  40  Am.  St.  Rep. 
140. 

103.  S.ALARY,  COMPELLING  PAYMENT  OF. 
—once  holng  filled  by  de  facto  officer,  court 
cannot  determine  right  to  fees  and  emoluments 
of  such  office  until  right  to  office  is  determined, 
and  writ  of  mandate  by  party  claiming  title  to 
office,  but  not  In  possession  thereof,  must  be 
<!enied. — Meredith  vs.  Board  of  Supervisors.  60 
Cal    433.   434.    435. 

103.  Bee  adjndlcata. — Judgment  In  manda- 
mus against  board  of  supervisors  as  to  salary 
of  district  attorney  Is  not  res  adjudlcata  as 
against  one  having  title  to  such  office  and  not 
made  party  to  such  action.— People  ex  rel. 
Doraey  vs.  Smyth,  28  Cal.  21.  25. 

104.  STATUTE  OF  LIMITATIONS  IS  AP- 
PLlCABLB  to  petition  for  writ  of  mandate. 
Provisions  of  part  two  of  this  code  constitute 
role^  of  practice  In  proceedings  for  mandamus 
and  contain  provisions  upon  subject  of  limita- 
tion of  actions.  Word  "action"  used  therein 
includes  special  proceeding  of  civil  nature,  and 
application  for  writ  of  mandate  is  such  pro- 
ceeding.— Jones  va  Board  of  Police  Commis- 
sioners.   141    Cal.    06,   97,    98.   74    Pac    Rep     696. 

168.  SrPRBMB  COURT  AND  SUPERIOR 
COrRT    BOTH    HAVE    ORIGINAL    JURISDIC- 


TION to  issue  writs  of  mandamus,  certl 
orari,  and  prohibition.— Santa  Cruz  G.  T.  J.  S. 
Co.  vs.  Board  of  Supervisors.  62  Cal.  40,  41.  See 
Miller  vs.  Board  of  Supervisors.  25  Cal.  93.  95. 
96. 

lOe.  TITLE  TO  OFFICE— Cannot  be  tried  In 
proceeding  to  obtain  mandamus  against  state 
controller  to  draw  his  warrant  for  salary  at- 
tached to  such  office,  nor  can  third  person  set 
up  want  of  title  as  defense  to  proceeding  by 
Incumbent  of  office  to  obtain  his  salary.— Tur- 
ner vs  Melony.  13  Cal.  621,  622. 

107.  Contending  boards  of  saperviaors. — The 

question  of  legal  title  to  office  as  between  con- 
tending boards  of  supervisors  Is  not  Involved 
in  proceeding  by  mandate  to  compel  auditor 
to  compute  and  enter  tax  upon  assessment- 
roll  in  conformity  with  rates  flxed  by  order  of 
body  claiming  to  be  board  of  supervisors,  for 
such  inquiry  goes  to  right  of  either  board  to 
act,  as  contradistinguished  from  title  of  either 
as  to  office. — Morton  vs.  Broderlck,  118  Cal.  474, 
482,   50   Pac.   Rep.   644. 

108.  Demand  tbat  defendant  hand  over  books 
and  papers  and  allow  relator  to  enter  upon 
discharge  of  duties  of  office,  upon  ground  that 
he  is  entitled  to  it  and  that  he  is  unlawfully 
precluded  from  enjoyment  of  it  by  defendant,  is 
in  reality  an  attempt  to  try  title  to  office. — 
People  ex  rel.  Smith  vs.  Olds,  3  Cal.  167,  174. 
175.  58  Am.  Dec.  398. 

100.  Office  being  Ulledt  mandamus  will  not 
lie,  although  office  be  filled  only  by  de  facto 
offlcer.--Peop1e  ex  rel.  Smith  vs.  Olds,  8  Cal. 
167.  175,  176.  58  Am.  Dec.  398. 

110.  Party  In  olDce  under  coloi  off  lawful 
right  and  claiming  to  be  lawful  incumbent,  his 
title  to  office  cannot  be  tried  by  mandamus  — 
People  ex  rel.  Smith  vs.  Olds,  3  Cal  167,  175. 
68  Am.   Dec.   898. 

Ill*  Person  showing  prima  tedc  right  to 
olllee  may  apply  by  mandamus  to  have  proper 
oath  of  office  administered  to  him,  to  the  end 
that  it  may  place  him  In  condition  to  assert 
his  legal  rights,  but  he  would  still  have  to 
resort  to  quo  warranto  to  oust  incumbent  and 
get  possession  of  office. — People  ex  rel.  Smith 
vs.  Olds,  3  Cal.   167.  175,  58  Am.  Dec    398 

112.     Right    to    oHlee    cannot    be   secured    by 

mandamus,  nor  even  right  of  possession,  al- 
though it  may  enforce  such  right.— People  ex 
rel.  Smith  vs.  Olds,  3  Cal.  167,  175,  68  Am  Dec. 
898. 

lis.  'When  only  Incidentally  Involved,  is  no 
ground  for  refusal  to  issue  writ  of  mandate 
where  it  Is  invoked  to  enforce  specific  duty 
and  remedies  at  law  are  not  adequate.  It  will 
act  under  such  circumstances  as  does  equity 
and  inquire  into  and  determine  rights  so  far 
as.  but  no  further  than,  may  be  necessary  to 
grant  relief  sought. — Morton  vs.  Broderlck.  118 
Cal.  474.  481.  50  Pac.  Rep.  644. 

As  to  mandamus  to  compel  surrender  of 
office,  see  monographic  note  by  Ernest  Watts,  31 
U    R.   A.   342-368. 

114»  mitlT  iSSUBS  ONLY  TO  COMPEL  PER- 
FORMANCES of  act  which  law  specially  enjoins 
as  duty  resulting  from  office,  trust,  or  station. 
—Peck  vs.  Board  of  Supervisors,  90  Cal.  884. 
386,  27  Pac.  Rep.  301. 
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110.  WRIT  MAY  ISSUE  IN  CASKS  men- 
tioned in  above  section  only  when  it  is  evident 
that  law  has  provided  no  other  suflicient  rem- 
edy.—Kimball  vs.  Union  W.  Co..  44  Cal.  173. 
175.  ' 

lie.  WRIT  OF  MANDAMUS  UNDER  OUR 
STATUTE. — Like  writ  of  procedendo  ad  Jndl- 
oinm  at  common  law,  which  issued  out  of 
court  of  chancery,  commandingT.  in  name  of 
soverelsrn,  Judges  who  failed  to  ffive  Judgrment 
in  any  suits  before  them,  when  it  was  their 
duty   so   to  do,   to   proceed   to   Judgment:    but 


command  was  not  to  give  any  particular  judg- 
ment, for  that,  if  erroneous,  could  be  set  aside 
In  course  of  appeal. — People  ez  rel.  Meminger 
vs.  Sexton.  24  Cal.  78,  84. 

117.  WRIT  OF  POSSESSION  ISSUED  UN- 
DER ORDER  OF  COURT  cannot  be  set  aside 
by  mandamus.  If  the  court  committed  error 
therein,  or  in  refusing  to  set  aside  execution 
of  writ,  party  could  appeal  therefrom  and  have 
error  corrected,  but  error  cannot  be  corrected 
by  mandamus.  —  Gutierres  vs.  Superior  Court. 
106  Cal.  171,  172.  89  Pac.  Rep.  630. 


§  1086.  WRIT,  WHEN  AND  UPON  WHAT  TO  ISSUE.  The  writ  must  be 
issued  in  all  cases  where  there  is  not  a  plain,  speedy,  and  adequate  remedy,  in  the 
ordinary  course  of  law.  It  must  be  issued  upon  a£5davit,  on  the  application  of 
the  party  beneficially  interested. 

History:  Enacted  March  11,  1872,  re-enaetment  of  8  468  Practice  Act; 
amended  bj  Code  Commission,  Act  March  8,  1901,  Stata.  and  Amdts.  19001, 
p.  183,  act  held  unconstitutSonal,  see  history,  S  5,  ante. 


I.  In  General. 

1,2.  Applied,  cited,  eonatmed,  referred  to. 
8.  Above  section  is  limitation  upon  powers  of 
court. 

4.  Affidavit  may  be  treated  as  a  complaint. 

5.  Writ  issued  upon  unverified  complaint — 

Effect  of. 

II.  Party  Beneficially  Interested. 

6.  Calling  election  —  Taxpayer  and  property- 

owner. 

7.  Enforcement  of  mere  naked  right. 

8.  Executor  or  trustee  of  express  trust. 

9.  Moving  schoolhouse — Taxpayer. 

10.  Not  necessarily  party  of  record. 

11.  Performance  of  duty  by  public  officer. 

12.  Prosecution  of  misdemeanor. 

13.  Removal  of  nuisance. 

14.  Right  of  inspection  of  public  documents. 

15.  Right  of  stockholder  to  examine  records. 

16.  Seeking   to   compel   affirmative  action   of 

public  and  board 
17    Street  lighting — Taxpayer. 
38.  Taxation — Beneficial  interest  of. 
19.  Taxpayer  as  interested  distinguished  from 

mass  of  community. 

III.  Plain,    Speedy,    and    Adequate    Remedy  ^ 

Effect  of. 

20-23.  Appeal— Effect  of  right  of. 

24.  Direct  remedy  cannot  be  rejected. 

25.  Legal  remedy  to,  which  will  prevent  man- 

damus, must  be  adequate. 
26    Mandamus  will  not  lie,  when. 

27.  Petition  showing  on  its  face  if  adequate 

remedy  exists — Effect  of. 

28.  Right  to  inspect  records  of  corporation. 
29    Subordinate   officer    refusing    to   perform 

positive  duty. 
30.  Usurpation  of  office. 

I.     IN  GENERAL. 

1.      APPLIED.     CITED.     CONSTRUED,     RE- 
FERRED TO,  etc.— 1.  Code  ■ectlon.— Clark   vs. 

Minnls.  60  Cal.  609.  510  (applied):  Bank  of 
California  vs.  Shaber,  55  Cal.  322.  330  (con- 
strued); Santa  Cruz  G.  T.  J.  S.  Co.  vs.  Board 
of  Supervisors.  62  Cal.  40.  42  (applied  but  cited 
as  §  1036  ante):  People  ex  rel.  Lowry  vs   McLane. 


63  Cal.  616.  617  (applied);  Colnon  vs.  Orr.  71 
Cal.  43,  45.  11  Pac.  Rep.  814  (construed);  Board 
of  Commissioners  vs.  Board  of  Trustees.  71 
Cal.  310.  312.  12  Pac.  Rep.  224  (cited):  People 
ex  rel.  Attorney-General  vs.  Rels.  76  Cal.  269. 
276.  18  Pac.  Rep.  809  (construed):  Eby  vs. 
Board  of  School  Trustees.  87  Cal.  166.  173,  174. 
175.  25  Pac.  Rep.  240  (construed):  Stoddard  vs. 
Superior  Court,  108  Cal.  303.  305.  41  Pac.  Rep. 
278  (construed):  People  ex  rel.  Wirt  vs.  Budd 
(Cal.  Jan.  19.  1897).  47  Pac.  Rep.  594  (applied): 
Frederick  vs.  San  Luis  Obispo.  118  Cal  391. 
892.  50  Pac.  Rep.  661  (construed);  Santa  Ana 
vs.  Ballard.  126  Cal.  677.  679.  69  Pac.  Rep  133 
(applied);  Aldrlch  vs.  Superior  Court,  135  Cal. 
12.  14,  66  Pac.  Rep.  846  (construed);  Johnson 
vs  Lansdon,  135  Cal.  624,  625.  87  A«n.  St  Rep 
156.  67  Pac.  Rep.  1050  (construed);  Ellis  vs 
Workman,  144  Cal.  118,  115.  77  Pac.  Rep.  822 
(construed):  Elliott  vs.  Superior  Court.  144 
Cal  501.  508.  77  Pac.  Rep.  1109  (construed): 
Holtum  vs.  Grelf.  144  Cal.  521.  527.  78  Pac.  Rep 
11  (construed);  Frltts  vs,  Charles.  145  Cal. 
512.  513.  78  Pac.  Rep.   1057   (construed). 

2.     Same — S.    Practice    Act    fi  468. — People    ex 
rel.  Smith  vs.  Olds.  3  Cal.  167,  174,  58  Am.  Dec 
398   (construed):    Washington   vs   Pag-e.   4   Cal 
388   (cited);    People  ex  rel.  Meminger  vs.  Sex- 
ton.   24    Cal.    78.    82     (construed):     Tyler    vs 
Houghton.  25  Cal.  26,  29,  30  (construed);    Fran- 
cisco  vs    Manhattan   Ins.   Co..   36  Cal.    283.   287 
(construed):    Kimball  vs.  Union  W.  Co.,  44  Cal. 
173,  174.  175   (construed) 

8.  ABOVE  SECTION  IS  LIMITATION  UPON 
POWERS  OF  COURT  as  conferred  by  preced- 
ing section,  and  not  an  enlargement  of  such 
powers.— Kimball  vs.  Union  W.  Co.,  44  Cal.  173, 
175 

4.  AFFIDAVIT  MAY  BE  TREATED  AS  A 
COMPLAINT  and  demurred  to.  —  McCrary  vs. 
Beaudry.  67  Cal.  120,  7  Pac.  Rep.  264. 

6.  WRIT  ISSUED  UPON  AN  UNVERIFIED 
COMPLAINT  unaccompanied  by  an  affidavit 
cannot  be  taken  advantage  of  in  supreme 
court,  where  parties  went  to  trial  on  complaint 
without  objecting  to  lack  of  affidavit.  Objec- 
tion comes  too  late  when  made  for  first  time 
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on  appeal.  There  is  no  reason  why  defendant 
may  not  waive  affidavit*  and  in  such  caae  it 
will  be  considered  to  have  been  waived. — 
People  ex  rel.  Attorney-General  vs.  Reis,  76  Cal. 
269.  276.  18  Pac.  Rep.  309. 

IL     PARTY     BE2NBFICIALLY     INTERESTED. 

«.  CALUNG  ELBCnON.  —  Taxpayer  and 
property-owner  is  party  beneficially  interested 
to  bring  mandamus  requiring  board  of  trustees 
of  San  Luis  Obispo  to  call  election  on  question 
of  disincorporatingr  municipality  under  statute. 
Case  differs  from  one  where  only  allegation  is 
that  plaintiff  is  qualified  elector. — Frederick  vs. 
San  Luis  Obispo.  118  Cal.  391.  392.  393.  60  Pac. 
Rep.  661.  See  Maxwell  vs.  Board  of  Supervis- 
ors. 53  Cal.  389.  392.  393;  Hyatt  vs.  Allen.  54 
Cal.  353.  360;  Eby  vs.  Board  of  School  Trustees, 
87  Cal.  166.  176.  26  Pac.  Rep.  240. 

As  to  action  to  be  in  name  of  party  in  Inter* 
eat,  see  ante  S  367  and  note. 

As  to  party  benefleially  Interested  trho  may 
hHmg  aetion  for  certiorari,  see  ante  5  1069  and 
note  pars.  4-13. 

Ah  to  taxpayer  l»einar  party  benefleially  inter- 
ested so  an  to  brins  certiorari  to  annnl  action 
of  public  €»1Bcer  or  lM»ard,  see  ante  9  1069  and 
note  para.   10-13. 

7.  BICFORCBMBNT  OF  THB  MBRB  NAKBD 
RIGHT  or  gratification  of  idle  curiosity  cannot 
be  secured  as  matter  of  course  by  writ  of  man- 
date. It  la  necessary  for  petitioner  to  show 
some  specific  interest  or  beneficial  purpose  to 
be  derived  from  Issuance  of  writ. — Johnson  vs. 
Langdon.  135  Cal.  624.  626,  87  Am.  St  Rep.  156. 
67  Pac.  Rep.  1050. 

&  BXBCtJTOR  OR  TRUSTEE  OF  EXPRESS 
TRUST  is  party  beneficially  interested  and  may 
Invoke  any  remedy  afforded  by  law  of  land  in 
his  own  name  without  joining  with  him  person 
or  persona  for  whose  benefit  he  is  acting,  in 
all  cases  where  such  remedy  is  lawful  and 
proper,  and  he  labors  under  no  disability  which 
^ould  attach  to  parties  for  whom  he  acts. — 
Tyler  vs.  Houghton,  25  Cal.  26.  29. 

•l     moving  SCHOOL.HOUSB.— Taxpayer  may 

have  mandate  to  compel  board  of  school  trus- 
tees not  to  unlawfully  move  schoolhouse,  al- 
though injury  to  him  is  same  in  kind  as  that 
suffered  by  all  others  from  whose  residences 
new  site  is  more  distant  than  the  old. — Eby 
vs.  Board  of  School  Trustees.  87  Cal.  166.  174. 
25  Pac.    Rep.    240. 

10.  NOT  NBCBSSARIIiT.  PARTY  OF  REC- 
ORD.— Party  beneficially  interested  does  not 
mean  party  of  record  in  action  or  proceeding 
to  which  writ  of  mandate  is  auxiliary  or  cor- 
rective, for  ordinarily  there  is  no  such  action 
or  proceeding.  It  differs  from  party  referred 
to  by  statute  who  may  apply  for  writ  of  cer- 
tiorari.—Elliott  vs.  Superior  Court,  144  Cal.  601. 
508.  77  Pac  Rep.  1109. 

Xnisnncc — Removal  of  cannot  1»c  compelled 
by  mnndntc. — See  par.  18  this  note. 

11.  PERFORM ANCB  OF  DUTY  BY  PUBLIC 
OFFICER. — Citizen  who  has  no  beneficial  in- 
terest different  or  distinct  from  that  of  citizens 
at  large  has  no  power  to  bring  action  of  man- 
damus to  compel  public  ofllcer  to  perform  duty. 
—People  ex  rel.  Wirt  vs.  Budd  (Cal.  Jan.  19, 
1897).  47  Pac.  Rep.  694. 


13.     PROSECUTION   FOR  MISDEMEANOR — 

Citizen  is  not  party  beneficially  interested  so 
as  to  compel  arrest  and  prosecution  of  party 
who  has  committed  misdemeanor.  If  officers  of 
law  fall  to  do  their  duty  where  rights  of  pub- 
lic are  involved,  law  provides  remedy  in  such 
cases.  Private  Individual  can  apply  for  this 
remedy  only  in  those  cases  where  he  has  some 
private  or  particular  interest  to  be  subserved, 
or  some  particular  right  to  be  preserved  or 
protected,  by  aid  of  this  process,  independent 
of  that  which  he  holds  with  public  at  large.— 
Fritts  vs.  Charles,  145  Cal.  512,  513,  78  Pac. 
Rep.  1057. 

13.  REMOVAL  OF  NUISANCE  CANNOT  BE 
COMPELLED  UY  MANDATE  at  instance  of  a 
private  citizen  where  showing  made  is  that  the 
nuisance  complained  of  is  not  more  Injurious 
to  him  than  it  is  to  inhabitants  at  large.  In- 
Jury  or  annoyance  suffered  may  be  greater  in 
degree,  but  it  is  not  different  in  kind  from  that 
sustained  by  public;  therefore  he  receives  from 
it  no  special  injury  for  which  he  Is  entitled  in 
law  to  private  action. — Marini  vs.  Graham,  67 
Cal.  130,  133,  7  Pac.  Rep.  442.  See  Hopkins  vs. 
Western  Pac.  R.  Co.,  60  Cal.  190,  194;  Colnon 
vs.  Orr,  71  Cal.  43.  45,  11  Pac.  Rep.  814;  People 
ex  rel.  Wirt  vs.  Budd  (Cal.  Jan.  19,  1897),  47 
Pac  Rep.  594;  Fritts  vs.  Charles,  145  Cal.  512. 
518,  78  Pac.  Rep.  1057. 

14»  RIGHT  OF  INSPECTION  OF  DOCU- 
MENT   IN    CUSTODY    OF    PUBLIC    OFFICER 

cannot  be  enforced  by  writ  of  mandate.  Writ 
must  be  issued  upon  affidavit  upon  application 
of  party  beneficially  interested,  and  conceding 
that  such  document  was  part  of  public  records. 
citizen  of  state  as  such  can  have  no  beneficial 
interest  in  inspection  of  such  document,  and 
where  petitioner  does  not  allege  any  such 
special  interest  writ  must  be  denied. — Colnon 
vs.  Orr,  71  Cal.  43,  46,  11  Pac.  Rep.  814. 

15.  RIGHT  OF  STOCKHOLDER  TO  EXAM- 
INE RECORDS  and  books  of  corporation  is 
given  by  constitution  and  statute  and  cannot 
be  defeated  by  stopping  to  inquire  Into  motives. 
Remedy  of  stockholder  when  refused  right  is 
by  mandamus. — Johnson  vs.  Langdon,  135  Cal. 
624.  626.  87  Am.  St.  Rep.  156.  67  Pac.  Rep.  1050 
See  Ala.  Foster  vs.  White.  86  Ala.  467.  469. 
6  So.  Rep.  88.  UL  Stone  vs.  Kellogg.  165  111. 
192,  204.  66  Am.  St.  Rep.  240.  46  N.  E.  Rep  222. 
Md.  Weihenmayor  vs.  Bitner.  88  Md.  325,  42 
Atl.  Rep.  245,  45  L.  R.  A.  446.  Mo.  State  vs.  St. 
Louis  R.  Co..  29  Mo.  App.  307.  N.  J.  Mitchell  vs. 
Rubber  R.  Co.  <N.  J.  Ch.  June  4.  1892),  24  Atl. 
Rep.  407.  N.  Y.  People  ex  rel.  Gunst  vs.  Gold- 
stein. 37  N.  Y.  App.  Div.  550.  56  N.  Y.  Supp  306 
Ohio  Cincinnati  V.  Co.  vs  Hoffmeister,  62  Ohio 
St.  189.  199,  78  Am.  St.  Rep.  707,  66  N.  B.  Rep 
1033,   48  Li.  R.   A.   732. 

16.  SEEKING  TO  COMPEL  AFFIRMATIVE 
ACTION  on  part  of  board  or  public  officer.  It 
has  always  been  held  that  applicant  must  have 
right  which  is  specific,  complete,  and  legal,  and 
for  which  he  has  no  other  specific  and  equally 
adequate  remedy.  Neglect  of  public  officer  to 
discharge  public  duty  may  affect  Interest  of 
every  taxpayer,  but  such  result  must  in  ordi- 
nary cases  be  uncertain  and  dependent  upon 
contingencies.— Maxwell  vs.  Board  of  Supervii - 
ors.   53   Cal.   389,   392,  393. 
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17.  STREET  LIGHTING. — Taxpayer  is  party 
beneficially  interested  in  contract  for  street 
llgrhting  In  municipality,  and  it  is  not  essential 
upon  application  in  proper  case  desig^ned  to 
compel  compliance  with  statute  law  that  party 
must  show  actual  pecuniary  damages.  It 
should  be  presumed  that,  where  law  enjoins 
duty  upon  municipal  body  and  specifically 
points  out  mode  of  its  performance,  violation 
of  such  duty  and  disregard  of  mode  of  its 
performance  will  work  injury. — Santa  Rosa  L. 
Co  vs.  Woodward,  119  Cai.  30.  34,  50  Pac.  Rep. 
1025. 

18.  TAXATION.— Beneflcial  interest  of  oae 
taxpayer  In  question  of  taxation  is  not  differ- 
ent In  kind  or  nature  from  that  of  mass  of  tax- 
payers or  from  that  of  any  other  taxpayer  In 
same  district  or  community. — Eby  vs  Board  of 
School   Trustees,  87  Cal.  166.  176.  25  Pac.  Rep.  240. 

18.  TAXPAYER  HAS  INTEREST  WHICH 
IS  DISTINGUISHED  from  that  of  mass  of  com- 
munity. Every  citizen  has  interest  in.  proper 
discharge  of  public  duties,  but  every  citizen  is 
not  owner  of  property  taxed  for  state  or  muni- 
cipal purposes  (cone.  op.  by  Thornton  and  Pat- 
erson,  J.J.). — Eby  vs.  Board  of  School  Trus- 
tees, 87  Cal,  166,  177.  25  Pac.  Rep.  240. 

III.     PLAIN,  SPEEDY,  AND  ADEQUATE  REM- 
EDY,  EFFECT  OF. 
aO.     A PPEAlj.— Certiorari  differs   from   aiaB- 
damas  aad   probibltloo   in   respect   to   rlgrlit   of 
appeal.      In    former,    writ    will    not    lie    where 
I  there  is  any  appeal.     With  mandamus  and  pro* 
;  hibitlon.  writ  lies  In  all  cases  where  there  Is 
'  not  plain,  speedy,  and  adequate  remedy  in  or- 
dinary  course   of    law.— Stoddard    vs.   Superior 
Court.   108  Cal.   303,   305.   41   Pac.   Rep.   278. 

21.  Appeal  from  matter  complained  off  af- 
rordlns  plain,  speedy,  and  adequate  remedy, 
mandamus  will  not  lie.— Francisco  vs.  Manhat- 
tan Ins  Co..  36  Cal.  283.  287;  Clark  vs.  Minnis. 
60  Cal.  609.  510;  Aldrich  vs.  Superior  Court, 
135  Cal.  12.  14,  66  Pac.  Rep.  846. 

'^2.  Appeal,  remedy  by  belns  laadeanate,  ex- 
istence of  such  remedy  is  not  answer  to  an 
application  for  writ  of  mandate.— Careaga  vs. 
Fernald.  66  Cal.  351,  853,  5  Pac.  Rep.  616; 
E.siate  of  Herteman.  73  Cal.  545,  647.  16  Pac. 
Rep.  121.  See  Merced  M.  Co.  vs.  Fremont.  7 
Cal    130.  133. 

23.  Appeal,  right  of  existing,  but  In  ordi- 
nary course  would  not  be  decided  for  a  long 
time,  and  pending  appeal  there  would  be  no 
security  for  payment  of  judgment,  and  where 
result  of  appeal  would  only  be  reversal  of 
order,  which  would  simply  confirm  right  of 
petitioner  and  not  compel  enforcement  of  his 
right,  does  not  give  party  plaintifC  speedy  and 
adequate  remedy  such  as  would  bar  him  from 


bringing   mandamus    proceedings. — Holtum    vs 
Greif,  144  Cal.  521.  527,  78  Pac.  Rep.  11. 

24.  DIRECT  REMEDY  CANNOT  BE  RE- 
JECTED.— To  accomplish  indirectly  by  man- 
damus what  can  be  accomplished  directly  by 
simple  motion  is  to  reject  plain  remedy  and 
resort  to  doubtful  one.  This  the  statute  does 
not  sanction  (dis.  op.  by  Sharpstein.  J.).— Bank 
of  California  vs.  Shaber,  55  Cal.  322.  330. 

25.  L.BGAL  REMEDY  WHICH  WILL  PRE- 
VENT MANDAMUS  MUST  NOT  ONLY  BE  spe- 
cific, adequate,  and  legal,  but  one  competent 
to  afford  relief  upon  subject-matter  of  applica- 
tion and  one  which  is  equally  convenient,  bene- 
ficial, and  effective  as  proceeding  in  mandamus 
— Raisch  vs.  Board  of  Education.  81  Cal  542.  546. 
22  Pac.  Rep.  890;  Hunt  vs.  Broderick,  104  Cal 
313.  816,  87  Pac.  Rep.  1040.  See  Babcock  vs. 
Ooodrlch,  47  Cal.  488.  508. 

2e.  MANDAMUS  WILL  NOT  LIB  Where 
plain,  speedy,  and  adequate  remedy  exists. — 
Kimball  vs.  Union  W.  Co.,  44  Cal.  173,  174; 
People  ex  rel.  Lowry  vs.  McLane,  62  Cal.  616, 
617;  Colnon  vs.  Orr,  71  Cal.  43,  46,  11  Pac.  Rep. 
814;  Aldrich  vs.  Superior  Court,  135  Cal.  12, 
14,  66  Pac  Rep.  846. 

27.  PETITION     SHOIVING     ON     ITS     FACE 
THAT  APPLICANT   HAS    PLAIN,   speedy,    and 
adequate  remedy  in  ordinary  course  of  law  Is 
fatal   objection   to   Its  sufficiency. — Kimball   vs 
Union  W.  Co..  44  Cal.  3  7.^.  174. 

28.  RIGHT   TO    INSPECT    RECORDS    OF    A 
CORPORATION    by   stockholder   may    be   com 
pel  led  by  mandamus.     Action  at  law  for  dam 
ages  is  not  plain,  speedy,  or  adequate  remedy 
Such  action  might  be  delayed   until   Judgment 
that  might  be  obtained  could  not  be  enforced, 
the    very    information    sought    by    stockholder 
and  withheld  from  him  by  corporation  might  be 
basis  of  an   action    for  damages. — Johnson    vb 
I^angdon.  135  Cal.  624,  625.  87  Am.  St.  Rep.  156. 
67  Pac.  Rep.  1050. 

29.  A  SUBORDINATE  OFFICER  OR  TRI- 
BUNAL  REFUSING  TO  PERFORM  POSITIVE 
DUTY  resulting  from  his  office,  or  by  some  act 
equivalent  to  refusal  and  manifesting  such  in- 
tention, it  becomes  duty  of  higher  court,  upon 
proper  application,  to  issue  its  mandate  to 
compel  performance  of  such  duty,  provided 
there  Is  not  open  to  party  aggrieved  plain, 
speedy,  and  adequate  remedy  in  due  course  of 
law. —  People  ex  rel.  Memlnger  vs.  Sexton.  24  CaJ 
78,  82;  Laugenour  vs.  Shanklin.  57  Cal.  70.  76 

80.  USURPATION  OF  OFFICE.— Law  pro- 
vides speedy  aad  adequate  remedy  against  per- 
son who  usurps.  Intrudes  Into,  or  unlawfully 
holds  or  exercises  any  public  office,  civil  or 
military,  or  any  franchise,  within  the  state.— 
People  ex  rel.  Smith  vs.  Olds.  3  Cal.  167.  175. 
58  Am.  Dec.  398. 


§1087.    WRIT    MUST    BE    EITHER    ALTERNATIVE    OR    PEREMPTORY. 

The  writ  may  be  either  alternative  or  peremptory. 

The  alternative  writ  must  state  generally  the  allegation  against  the  party  to  whom 
it  is  directed,  and  command  such  party,  immediately  after  the  receipt  of  the  writ, 
or  at  some  other  specified  time,  to  do  the  act  required  to  be  performed,  or  to  show 
cause  before  the  court,  at  a  specified  time  and  place,  why  he  has  not  done  so. 

The  peremptory  writ  must  be  in  a  similar  form,  except  that  the  words  requiring 
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the  party  to  show  cause  why  be  has  not  done  as  commanded  must  be  omitted,  and 

a  return  day  inserted. 

History:  Enaeted  March  11,  1878,  ro-osaetment  of  S^9  Practice  Act; 
amended  by  Code  Commiasion,  Act  March  8,  1901,  Stata  and  Amdta  1900-1, 
p.  183,  act  held  unconstitutional,  see  history,  |5  ante. 


1.  Peremptory  writ  must  follow  alternative  writ. 

2.  Relator  proceeding  by  petition  and  notice  for 

peremptory  writ. 

As  to  ftltcnuitlTe  or  peremptory  writ  of  pro- 
klbitloB*  see  post  11104;  also  court  rule  No. 
XXVL 

Ae  to  peremptory  writ  without  the  alter* 
■atlTe,  see  post  f  1088  and  note. 

As  to  eompelUas  deris  to  eater  same  on 
treat  resistor,  see  KERR'S  CYC.  POU  COOB 
H1108.  1110  and  notes. 

Aa  to  ralee  of  sapreme  eonrt  In  relation 
te  altemntlTo  and  peremptory  wrlts^  see  ante 
11083  and  note  pars.  73,  74. 

1.  PBRESMFTORY  WRIT  HUfIT  FOLLOW 
ALTBRNATIVB  WRIT,  and  if  alternative  writ 
demands  too  much,  somethina  more  than  re- 


lator (s  entitled  to,  Judgment  must  be  for  the 
defendant,  for  there  cannot  be  judgment  for 
relator  for  part  of  relief  demanded  In  writ  and 
for  defendant  for  other  part.— People  vs.  Board 
etc.  of  Dutchess  Co.,  1  Hill  (N.  Y.)  60;  People 
vs.  Board.  10  Abb.  Pr.  (N.  Y.)  283. 

See  above  rule  commented  on  but  not  decided. 
— People  ex  rel.  Central  Pac.  R.  Co.  vs.  Board 
of  Supervisors.  27  Cal.  655,  683.  684. 

1.  RELATOR  PROCBBDING  BY  PBTITION 
AND    NOTICB    FOR    PBRBMPTORY    WRIT    In 

supreme  court  without  procuring  alternative 
writ,  court  under  enlarged  discretion  may 
grant  any  relief  consistent  with  case  made  by 
petition  and  embraced  in  Issues,  although  it 
may  be  only  part  of  relief  demanded  In  prayer 
of  petition. — People  ex  rel.  Central  Pac.  R.  Co. 
vs.  Board  of  Supervisors,  27  Cal.  656,  684. 


§1088.  IF  THE  APPLICATION  BE  WITHOUT  NOTICE,  THE  ALTER- 
NATIVE  WRIT  MAT  ISSUE;  OTHERWISE,  THE  PEREMPTORY.  When 
the  application  to  the  court  is  made  without  notice  to  the  adverse  party,  and  the 
writ  be  allowed,  the  alternative  must  'be  first  issued ;  but  if  the  application  be  upon 
due  notice,  and  the  writ  be  allowed,  the  peremptory  may  be  issued  in  the  first 
instance. 

[Notice  and  default.]  The  notice  of  the  application,  when  ^ven,  must  be  at  least 
ten  days.  The  writ  cannot  be  granted  by  default.  The  case  must  be  heard  by  the 
court,  whether  the  adverse  party  appear  or  not. 

History:  Enaeted  March  11,  1872,  re-enactment  of  §470  Practice  Act; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  184,  act  held  unconstitutional,  see  history,  1 5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2,3.  Allegations  of  petition  not  taken  as  true  be- 
cause of  default. 

4,5.  Answer  not  filed — Mandate  may  issue  on 
complaint. 

6.  Default  judgment  improper. 

7.  Demurrer  to  answer. 

6.  Voluntary  compliance  with  mandate  to  sat- 
isfy judgment. 

1.  APPLIBD,  CITED,  CONSTRUBD,  RB- 
PBRRBD  TO,  etc..  In:  People  ex  rel.  Commis- 
sioners TS.  Central  Pac.  R.  Co..  62  Cal.  506,  607 
(construed);  Town  of  Hayward  vs.  Pimentai, 
107  Cal.  386.  390.  391,  40  Pac.  Rep.  646  (applied): 
Pereria  vs.  Wallace.  129  Cal.  897.  400.  62  Pac. 
Rep  61  (construed);  Jackson  School  Dlst  vs. 
Culbert.  184  Cal.  508.  508.  66  Pac  Rep.  741 
(applied). 

2.  ALLEGATIONS  pP  PETITION  ARB  NOT 
TAKEN  AS  TRUB  because  of  default;  no  an- 
twer  belnff  filed,  judcrment  of  the  lower  court 
denying  petition  will  not  be  disturbed.— Jack- 
ton  School  DIst.  vs.  Culbert,  134  Cal.  608.  610. 
16  Paa  Rep.  741. 

t.  Comyarei  Pereria  vs.  Wallace.  129  Cal. 
SI7.  400.  62  Pac.  Rep.  61. 


4.     ANSWER    NOT    HAVING    BEEN    FILED 

and  matter  having  been  heard  on  complaint 
and  court  havlngr  made  and  filed  finding,  writ 
of  mandate  was  properly  ordered  to  issue 
Facts  set  forth  In  complaint  justifying  its  is- 
suance, and  complaint  being  verified,  failure  of 
defendants  to  answer  conceded  truth  of  all  the 
facts  alleged.— Pereria  vs.  Wallace.  129  Cal 
397.  400.  62  Pac.  Rep.  61. 

0.  Compare!  Jackson  School  Diet.  vs.  Cul- 
bert. 134  Cal.  508.  510.  66  Pac.  Rep.  741. 

6.  DEFAULT  JUDGMENT  IMPROPER.— The 

Judgment  will  be  reversed  where  writ  of  man- 
date has  been  granted  by  default. — People  ex 
rel.  Commissioners  vs.  Central  Pac.  R  Co..  62 
Cal.  506.  507;  Town  of  Hayward  vs.  Pimental. 
107  Cal.  886.  390.  40  Pac.  Rep.  546. 

7.  DEMURRER  TO  ANSWER,  which  Stated 
nothing  inconsistent  with  allegations  of  com- 
plaint or  affidavit  on  which  respondent  prayed 
Issuance  of  writ,  being  sustained  after  sub- 
mission of  cause  on  pleadings,  is  sufficient 
hearing  under  requirements  of  above  section 
for  Issuance  of  writ  without  further  action  or 
hearing  in  case. — Town  of  Hayward  vs.  Pimen- 
tal. 107  Cal.  386.  390.  40  Pac.   Rep.  545. 


il  1088, 1080      (leOO) 


ANSWER  UNDER  OATH— JURY  TRIAL.,  WHEN. 


[Pt.  111. 


8.     VOLUNTARY  COMPLIANCE  WITH  MAN- 
DATE    OP     COURT     SATISFIES     JUDGMENT 

thereon  and  exhausts  Us  force,  and  where 
supervisors  took  appeal  from  ordei*  directing 
them  to  levy  certain  tax.  but  had  voluntarily 


levied  such  tax  prior  to  such  appeal,  re- 
spondent may  have  the  appeal  dismissed  on 
motion.— San  Diego  School  Dist.  vs.  Board  of 
Supervisors,  97  Cal.  438,  4S9,  S2  Pac.  Rep. 
617. 


§  1089.    THE   ADVERSE    PARTY    MAT  ANSWER  UNDER  OATH.    On  the 

return  of  the  alternative,  or  the  day  on  t^hich  the  application  for  the  writ  is  no- 
ticed, the  party  on  whom  the  writ  or  notice  has  been  served  may  show  cause  by 
answer,  under  oath,  made  in  the  same  manner  as  an  answer  to  a  complaint  in  a  civil 
action. 

History:  Enacted  March  11,  1872,  re-enaetment  of  {^71  Practice  Act; 
amended  bj  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  184,  act  held  unconstitutional,  see  history,  |5  ante. 


1.  Applied,  cited,  constmed,  referred  to. 

2.  Defense  by  averring  upon  information  and  be- 

lief. 

3.  Statute  of  limitations— Setting  up  on  return  to 

mandamus   to   compel   payment   of   interest 
cotrpons. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FERRBD  TO,  etc.,  in:  Hewel  vs.  Hogin  (Cal. 
App.  Nov.  17.  1905),  84  Pac.  Rep.  1002  (con- 
strued and  applied,  on  rehearing-). 

Aa  to  aaawcr  generally,  see  ante  fi  437  and 
note. 

2.  DEFENSE  BY  AVERRING  UPON  IN- 
FORMATION AND  BELIEF  a  want  of  funds 
In  treasury  Is  Insufficient  in  action  of  man- 
damus to  compel  president  and  clerk  of  city 
of  sixth  class  to  draw.  sign,  and  countersign 
warrant  for  claim  against  city:  it  being  duty 


of  clerk  to  keep  account  of  moneys  received 
and  disbursed,  and  being  fact  peculiarly  with- 
in his  knowledge,  averment  should  be  posi- 
tive In  form.— McConoughey  vs.  Jackson,  101 
Cal.  265,  269,  40  Am.  St  Rep.  63,  36  Pac.  Rep. 
868. 

S.  STATUTE  OF  XIMITATIONS— Setting  up 
on  return  to  mandnmns  to  compel  payment  of 
Interest  coupona  of  Irrigation  district  bonds, 
same  being  payable  out  of  a  particular  fund. 
or  In  a  particular  way.  the  answer  must  show 
that  the  particular  fund  was  on  hand,  or  the 
particular  method  pursued;  an  affirmative  al- 
legation that  no  fund  was  at  any  time  pro- 
vided for  the  payment  of  the  Interest  coupons 
Is  insufficient  to  support  the  plea  (on  rehear- 
ing).—Hewel  vs.  Hogin  (Cal.  App.  Nov.  17, 
1905).   84   Pac.  Rep.    1002. 


§1090.  IF  AN  ESSENTIAL  QUESTION  OF  FACT  IS  RAISED,  THE 
GOUBT  MAT  ORDER  A  JXTR7  TRIAL.  If  an  answer  be  made,  which  raises 
a  question  as  to  a  matter  of  fact  essential  to  the  determination  of  the  motion,  and 
affecting  the  substantial  rights  of  the  parties,  and  upon  the  supposed  truth  of  the 
allegation  of  which  the  application  for  the  writ  is  based,  the  court  may,  in  its  dis- 
cretion, order  the  question  to  be  tried  before  a  jury,  and  postpone  the  argument 
until  such  trial  can  be  had,  and  the  verdict  certified  to  the  court.  The  question  to 
be  tried  must  be  distinctly  stated  in  the  order  for  trial,  and  the  county  must  be 
designated  in  which  the  same  shall  be  had.  The  order  may  also  direct  the  jury 
to  assess  any  damages  which  the  applicant  may  have  sustained,  in  case  they  find 

for  him. 

History:     Enacted  March  11,  1872,  re-enactment  of  (472  Practice  Act. 


1,2.  Applied,  cited,  constrned,  referred  to. 

3.  Answer  not  raising  issues — Effect  of. 

4.  Motion  that  writ  issue  notwithstanding  an- 

swer— Effect  of. 

5.  Motion  to  file  supplemental  answer — Shonld 

be  granted. 

6.  Motion  to  strike  out  answer  is  immaterial — 

Effect  of. 

7.  Power  to  determine  issues  between  parties — 

Where  placed. 

8.  Several  facts  as  to  defenses  being  stated  in 

answer — Effect  of. 

9.  Supreme  court  will  direct  trial  of  facts  in 

original  proceedings. 
10.  Trial  by  jury — Writ  of  mandate  to  compel 
payment  of  interest  coupons. 


1.  APPIilBD,  CITBD,  CONSTRVBD,  RB* 
FICRRED  TO,  etc. — 1.  Code  ■eetton* — Ralsch  va 
Board  of  Education,  81  Cal.  542.  546.  22  Pac 
Rep.  890  (applied):  Hewel  vs.  Hogin  (Cal. 
App.  Nov.  17.  1905),  84  Pac.  Rep.  1002  (con- 
strued and  applied). 

2.  Same — 2,  Practice  Aet  1 472.— People  ex 
rel.  Galvin  vs.  Judge  of  Tenth  Judicial  Dis- 
trict, 9  Cal.  19.  20  (construed). 

As  to  general  asd  apchelal  verdicts  of  Juries, 
and  their  effect  on  Jndsment,  see  ante  M  624, 
625   and   notes. 

As  to  setting  vp  atatnte  of  llniltatlons  on 
retnm  to  nandaaiwi  to  compel  payment  of 
interest  coupons  of  irrigation  bonds,  see  ante 
9  1089  and  note  par.  S. 


lit.  !•  eh.  II.] 


.DBllVRRBR  TO/AdVaWKR-^MOTION.ffQR  JfBW  TRIAL. 


(tttl)     II 1091, 1092 


As  to  trial  hy  Inry  seocrally*  ««6  ante  ||  000- 
OSO  and  notes. 

As  to  trial  hj  $nrj  In  ^nfty  aa«a«8t  oee 
ante  i  526  and  note  pars.  290'301. 

S.     ANSWBR  NOT  RAISING   ISSUBA^Bftset 

•f. — Answer  of  part  of  board  of  superrieors 
which  does  not  deny  nor  confess  and  avoid 
any  fact  alleged  in  petition,  bvt  which  atr 
tempts  to  raise  Issues  between  themselves 
and  remaining  members  of  board  respecting 
certain  facts  alleged  in  answer  of  board, 
amounts  to  no  more  than  would  their  de- 
fault, and  such  issues  as  alleged  in  such 
ansxrer  cannot  be  tried  In  proceeding  for  man- 
damus* nor  would  any  finding  upon  such  fssuee 
be  of  any  value. — People  ex  reL  Central  Pac. 
R  Co.  vs..  Board  of  Supervisors,  27  Oal.  606, 
070. 

4.  MOTION  THAT  WRIT  ISSUB  NOT- 
liVlTHSTANDINO  MATTERS  ALIiBOBD  IN 
ANS'WBR  of  defendant  amounts  to  general 
demurrer  to  answer.  It  necessarily  assumes 
that  matters  set  up  in  answer,  though  true  in 
point  of  fact,  do  not  in  law  amount  to  defense 
against  application  for  writ.— Ward  vs.  Flood, 
48  Cai  86.  46,  17  Am.  Rep.  406;  People  ex  rel. 
Atkinson  vs.  Johnson.  95  Cal.  471,  474,  81  Pac. 
Rep  611:  McOowan  vs.  Ford.  107  Cal.  177.  185, 
40   Pac.  Rep.   281. 

B,  MOTION  TO  FILE  SUPPLBMBNTAL 
ANSWER  SETTING  UP  NEW  AND  MATE- 
RIAL FACTS  occurring  subsequent  to  com- 
mencement of  proceeding,  where  there  was 
no  unreasonable  delay  In  making  such  motion. 
should  be  granted,  and  IK  is  abuse  of  discretion 
to  refuse  it.— Grady  vs.  Bramlet.  59  Cal.  105, 
107. 

fl.  MOTION  TO  STRIKE  OUT  ANSWER  AS 
IMMATERIAL  is  equivalent  to  general  de- 
murrer.    Effect  Is  admission  of  matters  stated 


in    unawftr.— Jliddleton   vs.   Low.    80   Cal.    596. 
600. 

7.  POWER  TO  DBTBRBnNB  BTBRY  IS- 
SUB  BBTWBBN  PARTIBS—Mnst  be  plaeecf 
soatewhere. — Juries  are  used  as  instruments 
to  determine  facts  unknown  to  court,  but 
court  does  not  require  verdict  of  Jury  to 
Inform  itself  of  fact  oecurring  in  presence  of 
court  itself.  It  must,  from  nature  of  case,  be 
trusted  as  to  fidelity  of  its  own  records.  Man- 
damus will  be  dented  where  petitioner  alleges 
that  Judge  refused  to  sign  bill  of  exceptions, 
and  Judge  In  his  answer  alleges  that  he  did 
sign  such  bill.— People  ex  rel.  Qalvin  vs. 
Judge  of  Tenth  Judicial  District.  9  Cal  19.  20. 
81. 

&  SEVERAL  FACTS  AS  BEING  STATED 
IN  ANSWER  to  alternative  writ  of  mandate. 
Judgment  should  not  be  given  until  Issues 
have  been  disposed  of. — Qregg  vs.  Pemherton. 
58  Cal.  .251. 

0.  SUPREME  COURT  WILL  DIRECT  THAT 
CASB    BE    REFERRED    TO    LOWBR    COURT 

to  try  Issues  of  fact  before  Jury  or  without 
Jury,  as  parties  may  agree,  and  return  to 
supreme  court  a  special  verdict  of  Jury  or 
special  finding  of  court  upon  issues  Joined  by 
pleadings  which  require  trial  of  issue  of  fact 
in*  proceeding  for  mandamus  originally  com- 
menced in  supreme  court. — County  of  Cala- 
veras vs  Brockway.  30  Cal.  325.  389;  People 
ex  rel.  Love  vs.  Board  of  Supervisors.  45  Cal 
396,   898. 

10.  TRIAL  BY  JURY.— Writ  off  mandate  to 
compel .  paymeat  of  interest  conpons  of  Irriga- 
tion district  bonds,  on  hearing  of.  It  is  not 
abuse  of  discretion  to  refuse  to  submit  the 
questions  of  fact  in  dispute  to  Jury.—Hewel 
vs  Hogin  (Cal.  App.  Nov.  17.  1905),  84  Pac 
Hep.   1002. 


§1091.  THE  APPLICANT  MAY  DEMUR  TO  THE  ANSWER,  OR 
COUNTERVAIL  IT  BY  PROOF.  On  the  trial  the  applicant  is  not  precluded 
by  the  answer  from  any  valid  objection  to  its  sufficiency,  and  may  countervail  it 
by  proof  either  in  direct  denial  or  by  way  of  avoidance. 

History:     Enacted  March  11,  1872,  re-enactment  of  §473  Practice  Aet. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Answer  containing  material  averments  of  af- 

firmative material. 

1.  APPLIED,  CITED.  CONSTRUED,  RB- 
FERRED  TO/ etc.  In:  McClatchy  vs.  Matthews. 
I3S  Cal.  274,  276.  67  Pac.  Rep.  134  (construed): 
Hewel  vs  Hogrin  (Cal.  App.  Nov  17.  1905).  84 
Pac.  Rep.  1002  (construed  and  applied  with 
11089  ante,  on   rehearing). 

As  to  deatnrrcr  to  answer  belnff  a  suflleleat 
hearlAK*  when  answer  Insnillelent,  see  ante 
I  108S  and   note  par.  7. 

As  to  eettlns  vp  atatnte  of  I  Imitations  as 
a    defense    to    nandamns    to    compel    payment 


of  Interest  coupons  of  irrigation  bonds,  see 
ante  f  1089  and  note  par.   3. 

As  to  notion  to  strike  ont  answer,  or  for 
JndKnent  on  pleadlnss«  bavins  effect  of  sen* 
eral  demurrer,  see  ante  f  1090  and  note  pars. 
4-6. 

3.  ANSWER  CONTAINING  MATERIAL 
AVERMENTS     OP     AFFIRMATIVE     MATTER, 

to  whicii  no  valid  objection  was  presented, 
and  which  was  not  countervailed  by  proof, 
judsnient  upon  pleadings  will  be  reversed. — 
McClatchy  vs.  Matthews,  135  Cal.  274,  276,  67 
Pac  Rep.  184. 


§  1092.    MOTION    FOB    NEW    TBIAL,    WHEBE    HADE.    The  motion  for  a 
new  trial  must  be  made  in  the  court  in  which  the  issue  of  fact  is  tried. 

History:     Enaeted  March  11,  1872,  foanded  on  (474  Praetiee  AeU 


1,  S.  Supreme  eoort  referring  issaes  to  lower  eoort 
for  triaL 
C.  C.  P.— 101 


8.  Constitution  provides  that  judgment  of  su- 
preme eourt  ah^.l)e.4iULl. 


U  108S-1095     (1«02> 


TRANSMITTING    VBRDIOT— NO   AN8WBB— DAMAOBS. 


[Pt.  Ill 


A«  to  Jadarmciit  of  department  of  ■■yrcie 
court  becomliur  Anal  In  thirty  days  nnleos 
retaearInK  ordered,  see  Const.  1879  art.  VI  8  2, 
HBNNING'S   GBNBRAL   LAWS   p.    Ixxvili. 

As  to  power  of  supreme  court  tm  srant  a 
retaearlns,  see  opinion  by  Chief  Justice  Beatty. 
In  re  Jessup,  81  Cal.  408,  459-474,  21  Pac.  Rep. 
976.  22  Id    742,  1028,  6X.  R.  A.  694. 

1.  SUPRBMB  COURT  HAVING  RBFERRBD 
ISSUES  TO  LOWBR  COURT  FOR  TRIAL,  and 
jury  havingr  rendered  verdict,  proceedinfir  hav- 
ing been  originally  commenced  in  supreme 
court,  motion  for  new  trial  should  have  been 
made  in  such  court,  and  motion  having  been 
made  in  lower  court,  petitioner  is  entitled  to 
judgment  on  verdict  in  his  favor.— People  ez 
rel.   Thompson  vs.   Holloway,   41   Cal.   409,  410. 

2.  OTermledt  In  matter  Tyler.  71  Cal.  S58, 
374,  60  Am.  Rep.  539,  12  Pac.  Rep.  289,  IS  Id. 
169;   Granger's   Bank   vs.    Superior   Court,    101 


Cal.    198,    199,    86    Pao.    Rep.    642;    In    matter 
Philbrook,  108  CaL  14,  16,  40  Pac.  Rep.  1061. 

S.  CONSTITUTION  PROVIDES  THAT  THE 
JUDGMENT  OF  SUPRBMB  COURT  SHALL 
BB  FINAL  in  thirty  days  unless  before  that 
time  hearing  in  bank  is  ordered,  and  rule  of 
supreme  court  is  to  same  effect  unless  re- 
hearing is  ordered.  Neither  constitution  nor 
rules  make  any  distinction  between  cases  of 
appellate  and  original  jurisdiction.  Provisions 
of  code  as  to  new  trials  cannot  be  applied  to 
supreme  court,  as  it  would  overturn  consti- 
tutional provision.  Motion  for  new  trial  would 
suspend  Judgment  for  more  than  thirty  .days 
fixed  by  constitution. — Granger's  Bank  vs.  Su- 
perior Court.  101  Cal.  198,  199,  36  Pac.  Rep. 
642.  See  In  matter  Tyler,  71  Cal.  863,  374,  60 
Am.  Rep.  639,  12  Pac.  Rep.  289,  13  Id.  169: 
In  matter  Philbrook,  108  Cal.  14.  16.  40  Pac. 
Rep.  1061. 


§1093.  THE  CLERK  BIUST  TBANSMIT  THE  VERDICT  TO  THE 
COURT  WHERE  THE  MOTION  IS  PENDING,  AFTER  WHICH  THE 
HEARING  SHALL  BE  HAD  ON  MOTION.  If  no  notice  of  a  motion  for  a 
new  trial  be  given,  or  if  given,  the  motion  be  denied,  the  clerk,  within  five  days 
after  rendition  of  the  verdict  or  denial  of  the  motion,  must  transmit  to  the  court  in 
which  the  application  for  the  writ  is  pending,  a  certified  copy  of  the  verdict  at- 
tached to  the  order  of  trial ;  after  which  either  party  may  bring  on  the  argument 
of  the  application,  upon  reasonable  notice  to  the  adverse  party. 

History:     Enaeted  March  11,  1872,  re-enactment  of  {^75  Practice  Act 

§1094.  IF  NO  ANSWER  BE  MADE,  OR  IF  THE  ANSWER  RAISE 
NO  MATERIAL  ISSUE  OF  FACT,  THE  HEARING  BIUST  BE  BEFORE 
THE  COURT.  If  no  answer  be  made,  the  case  must  be  heard  on  the  papers  of 
the  applicant.  If  the  answer  raises  only  questions  of  law,  or  puts  in  issue  imma- 
terial statements,  not  affecting  the  substantial  rights  of  the  parties,  the  court 
must  proceed  to  hear  or  fix  a  day  for  hearing  the  argument  of  the  case. 

History:     Enacted    March    11,    1872,    re-enactment   of    S476    Practice    Act; 
amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  345. 


1.  Applied,  cited,  construed,  referred  to. 
2,3.  Facts  alleged  in  verified  complaint — V7hen 
considered  true. 

4.  Hearing  and  submission  of  cause  on  plead- 

ings. 

5.  Statute  of  limitations — Defense  of — Not  con- 

sidered, when. 

1.  APPLIED,  CITJEBD,  CONSTRUBD,  RK- 
FKRRBD  TO,  etc.,  in:  Town  of  Hay  ward  vs. 
PImental.  107  Cal.  386,  390.  40  Pac.  Rep.  B46 
(applied);  Pererla  vs.  Wallace.  129  Cal.  397, 
100,  62  Pac.  Rep.  61  (construed);  Hewel  vs. 
Hoffln  (Cal.  App.  Nov.  17,  1905),  84  Pac.  Rep. 
1002   (construed  and  applied). 

Aa  to  writ  of  mandate  not  to  be  granted  by 
default,  see  ante  1 1088   and   note. 

2.  FACTS  ALLBGED  IN  VERIFIED  COM- 
PLAINT to  Which  no  answer  has  been  filed 
are  considered  to  be  true,  and  do  not  need  to 


be  otherwise  proved. — Pererla  vs.  Wallace,  119 
Cal.  397,  400,  (2  Pac  Rep.  (1. 

S.  Comparei  Jackson  School  Dlst  vs.  Cnl- 
bert.  134  Cal.  608.  SIO,  66  Pac.  Rep.  741. 

4.  HEARING  AND  SUBMISSION  OF  CAUSE 
ON    PLEADINGS    OF    PARTIES    may    be    had 

as  well  In  proceeding  on  mandamus  as  In.  any 
other.  Court  cannot  be  devested  of  power  to 
complete  hearing  for  action  for  mandamus  by 
reason  of  defendant's  absenting  himself  on 
date  to  which  such  hearing  had  been  regularly 
continued.-— Town  of  Hayward  vs.  Pimental, 
107  Cal.  386,  891.  40  Pac.  Rep.  546. 

5.  STATUTE  OF  LIMITATIONS— DEFENSE 
OF — Not  considered  when  not  set  up  in  answer 
on  hearing  of  return  to  writ  of  mandate  to 
compel  payment  of  interest  coupons  of  bonds 
of  irrigation  district.— Hewel  vs.  Hogin  (Cal. 
App.  Nov.  17,  1906),  84  Pac.  Rep.  1002. 


§  1095.  IF  THE  APPLICANT  SUCCEED,  HE  MAT  HAVE  DAMAGES,  COSTS, 
AND  A  PEREMPTOBY  MANDATE.  If  judgment  be  given  for  the  applicant,  he 
may  recover  the  damages  which  he  has  sustained,  as  found  by  the  jury,  or  as  may 
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be  determined  by  the  court  or  referee,  upon  a  reference  to  be  ordered,  together 
with  costs;  and  for  such  damages  and  costs  an  execution  may  issue;  and  a 
peremptory  mandate  must  also  be  awarded  without  delay. 

History:     Enacted  March  11,  1872,  re-enactment  of  $477  Practice  Act. 


1.  Applied,  cited,  conBtraed,  referred  to. 

2.  Judgment  directing  snperriaora  to  pay  amount 

personally — Incorrect. 
S.  Personal  judgment  against  county  auditor— 

Incorrect. 
f  i.  Public  officer  against  whom  mandamus  issued 
,       'Personally  chargeable  for  costs. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
PERRBO  TO,  etc.,  in:  Power  vs.  May.  123 
CaL  147.  1S2,  163.  6S  Pac.  Rep.  796  (construed). 

2;  JUDGMENT  DIRBCTING  SUPERVISORS 
TO  PAY  AMOUNT  OF  JUDGMENT  Is  Incorrect. 
Treasurer  Is  to  pay,  and  judgment  in  man- 
damus proceedings  to  compel  payment  of 
judgment  which  petitioner  had  recovered 
against  county  should  be  that  supervisors  al- 
low   order    for    such    payment — Johnson    vs. 


Board  of  Supervisors.  65  CaL  481.  482.  4  Pac 
Rep.  468. 

S.  PERSONAL  JUDGMENT  AGAINST  AU- 
DITOR for  amount  of  claim  due  plaintiff  can- 
not be  entered  in  action  where  party  brings 
action  for  mandamus  to  compel  auditor  to 
Issue  warrant  for  claim -allowed  by  the  su- 
pervisors.— Sweeny  vs.  Maynard.  62  Cal.  468. 
470. 

4.  PUBLIC  OFFICER  AGAINST  WHOM 
MANDAMUS  IS  ISSUED  is  personally  charge- 
able with  costs  of  plaintiff.  That  he  may  ap- 
peal without  giving  undertaking  does  not 
imply  that  personal  Judgment  for  costs  or 
damages  may  not  be  rendered.— Power  vs. 
May.  123  Cal.  147.  162,  65  Pac.  Rep.  796. 

▲•  (•  costs,  see  ante  1 1021  et  seq.  and  notes. 


§1096.  SEBVIOE  07  THE  WBIT.  The  writ  must  be  served  in  the  same 
manner  as  a  summons  in  a  civil  action,  except  when  otherwise  expressly  directed 
by  order  of  the  court.  Service  upon  a  majority  of  the  members  of  any  board  or 
body,  is  service  upon  the  board  or  body,  whether  at  the  time  of  the  service  the 
board  or  body  was  in  session  or  not. 

History:     Enacted  March  11,  1878,  re-enactment  of  {^78  Practice  Act,  last 
sentence  added 


L  FaUure  to  serve  perscn  interested  in  proceed- 
bgs — Eftect  of 
1,3.  Failure   to  serve  respondent  with  copy  of 
petition  or  writ— Effect  of. 
i.  Bute  having  interest  in  controvert — ^Effect 
of. 

As  to  service  •!  petltloa  aad  writ  In  »«•• 
wedlBff  orislBAUy  eommenced  In  enpreme 
ceert,  see  rule  XXVI  par.  1  of  supreme  court, 
147  Cal.  p.  1. 

As  to  aervlce  of  aaaimoBSt  see  ante  |  410  et 
MQ.  and  notes. 

1.  PAILURB  TO  SBRVB  PERSON  INTBR- 
■8TBD  IN  PROCBBDING  but  one  who  Is  not 

required  to  be  formal  party  to  proceeding  by 
being  named  as  defendant  In  petition  for 
writ  does  not  abate  whole  proceeding,  but  at 
most  requires  postponement  of  hearing  or  trial 
until  such  person  could  be  served  and  have 
reasonable  time  In  which  to  appear.— Have- 
meyer  vs.  Superior  Court,  84  Cal.  327,  872,  18 
Am.  8u  Rep.   192,  24  Pac  Rep.  121,  10  L.  R.  A. 


2.  FAILURES  TO  SBRVB  RBSPONDBNT 
WITH  COPY  OP  PETITION  OR  WRIT,  as  re- 
quired by  rules  of  supreme  court  in  original 
proceedings  before  it,  is  ground  for  dismissal 
of  action.— Coftey  vs.  Grand  Council.  87  Cal. 
387.  869.  26  Pac.   Rep.   647. 

Sb  Compar«t  Havemeyer  vs.  Superior  Court, 
^4  Cal.  327,  372.  873,  18  Am.  St.  Rep.  192,  24 
Pac.  Rep.   121,   10  L.  R.  A.   627. 

4.  STATB  HAVING  INTEREST  IN  CON- 
TROVERSY OVER  APPOINTMENT  OF  RE- 
CEIVER, in  proceeding  for  writ  of  prohibition 
to  restrain  superior  court  from  further  action 
in  matter.  It  would  be  duty  of  supreme  court 
tn  advance  to  order  service  of  petition  and 
writ  upon  representative  of  state,  and  then 
proof  of  such  service  would  be  required  before 
hearing:  or,  if  on  hearing,  fact  had  developed 
that  party  not  named  or  served  had  an  in 
terest  to' be  aiTected.  it  would  be  duty  of  court 
to  suspend  proceeding  until  such  party  was 
served  and  brought  in.— Havemeyer  vs  Supe- 
rior Court,  84  Cal.  827,  372,  373.  18  Am.  St.  Rep. 
192.   24    Pac.   Rep.    121.    10    L.    R    A.    627. 


§  1097.  PENALTY  FOB  DISOBEDIENCE  TO  THE  WBIT.  When  a  peremp. 
tory  mandate  has  been  issued  and  directed  to  any  inferior  tribunal,  corporation, 
board,  or  person,  if  it  appear  to  the  court  that  any  member  of  such  tribunal,  cor- 
poration, or  board,  or  such  person  upon  whom  the  writ  has  been  personally  served, 
has,  without  just  excuse,  refused  or  neglected  to  obey  the  same,  the  court  may, 
upon  motion,  impose  a  fine  not  exceeding  one  thousand  dollars.  In  case  of  per- 
listence  in  a  refusal  of  obedience,  the  court  may  order  the  party  to  be  imprisoned 
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until  the  writ  is  obeyed,  and  may  make  any  orders  neeessa^  and  proper  for  the 

complete  enforcement  of  the  writ. 

History:     Enacted  March  11,  1872,  re-enactment  of  9479  Practice  Act,  omit* 
ting  last  sentence;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  845. 

Aa  to  contempt  of  eo«rt  ceaer«llr»  see  post  to  so  eoaiply  with  mmek.  ordor,  see  post  9121$ 

IS  1209-1222   and  notes.  and  note. 

Aa  to  Imprfaonment  mntU  ordor  of  oonrt  bas  As  to  Indf^ineiit   and   poaalty  for   comtempt, 

been  compiled  wltb»  It  belns  iA  power  of  party  see  post  9 1818  and  note. 


91102.    Prohibition  defined. 
9  1103.     Where  and  when  issued. 


CHAPTER  m. 

WRIT   OP   PROHIBITION. 

9  1104.    Writ  may  be  alternative  or  peremptorj.   Form  of. 
9  1105.    Certain  provisions  of  the  preceding  chapter  applicable. 


§  1102.  PROHIBITION  DEFINED.  The  writ  of  prohibition  is  the  counterpart 
of  the  writ  of  mandate.  It  arrests  the  proceedings  of  any  tribunal,  corporation, 
board,  or  person,  whether  exercising  functions  judicial  or  ministerial,  when  such 
proceedings  are  without  or  in  excess  of  the  jurisdiction  of  such  tribunal,  corpora- 
tion, board,  or  person. 

History:     Enacted  March  11,-1872;  amended  March  3,  1881,  Stats,  and  Amdts. 
1881,  p.  20. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Common-law  writ  of  prohibition  explained. 

3.  ''Counterpart"  employed  In  section — Mean- 

ing of. 

4.  Distinction  between  error  in  jurisdiction  and 

in  exercise  thereof. 

5.  Error  cannot  be  corrected  by  means  of  writ. 

6.  Irregularities  and  errors  in  law — Not  ground 

for  writ. 

7.  Judfce  disoualified  from  acting,  yet  court  has 

jurisdiction. 

8.  Judge  interested  in  action<^No  authority  to 

determine  matter. 

9.  Jurisdiction  of  court  not  lost  by  appeal. 

10.  Jurisdiction,    how    used    in    connection    with 

prphibition. 

11.  ^taDdamu8  not  exact  converse  of  prohibition. 

12.  Ministerial  acts  cannot  be  arrested. 

13.  Proceedings  in   lower  court  having  endedr— 

Nothing  to  restrain. 

14.  Proceedings  of  supervisors — Injudicious  acts 

not  restrained. 

15.  Prohibition   is  essentially  jurisdictional   and 

judicial. 

16.  Writ  does  not  run  against  ministerial  officers. 

17.  Writ  of  prohibition  same  as  common-law  writ, 

18.  Writ  of  prohibition  will  not  issue,  when. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RB- 
FKRRBD  TO,  etc..  In:  People  ex  rel.  Brundage 
vs.  Supervisors.  47  Cat.  81,  82  (construed); 
People  ex  rel.  Scan n elf  ts.  WWtirey,  47  Cal, 
584.  585  (construed);  Maurer  vs.  Mitchell,  53 
Cal.  289,  292  (construed);  Bandy  vs.  Ranson. 
54  Cal.  87,  88  (applied):  Camron  va.  Konfield, 
57  Cal.  550.  553.  654  (construed):  North  Bloom- 
fleld  G  M.  Co.  vs  Keyser.  58  Cal.  Sl5,  323 
(construed);  Rickey  vs.  Superior  Court.  59  Cal. 
661.  662  (applied);  LeBreton  vs.  Superior 
Court.  66  Cal  27.  4  Pac.  Rep.  777  (referred 
to);  WlsTflTln  vs.  Superior  Court,  68  Cal. 
398.      402.      •      Pa&      Rep.      646      (construed); 


Licvy    vs.    Wilson,    69    Cal.     106,    108.    10    Pac. 
Rep.    273    (applied):    Havemeyer    vs.    Superior 
Court.    84    Cai.    327,    389.    18   Am.    St.    Rep.    192.    / 
24   Pac.  Rep.   121,   10  L.  R.  A.  627   (construed);    .' 
Bruner    vs.  '  Superior    Court,    92    Cal.    239.    251.    » 
28   Pac   Rep.   341    (construed);   White   vs    Su-    . 
perior    Court,    110    Cal.    64.    58,    42    Pac.    tlep.    • 
471    (cited);   Anderson   vs.   Superior  Court.    122    | 
Cal.   216,   64   Pac.   Rep.   829    (cited);  Hevren   vs     1 
Reed,  126  Cal.  219.  221,  58  Pac.  Rep.   536   (con-    t 
strufed);  Rebstock  vs.  Superior  Court,   146  Cal. 
308.   310.   80   Pac.   Rep.   65    (applied);   Cross   vs. 
Superior    Court    (Cal.    App^    Dec.    5,    1905).    8-3 
Pao.  Rep.  815  (applied), 

Aa  to  all  yvtitm  to  lasne  !■  mame  of  people. 
see  KERR'S  CYC.  POL.  CODES  §  30  and  note. 

Aa  to  seal  of  conrt  betas;  neceaaary  to  wrlt« 
see  ante  1 153. 

Aa  to  style  of  prooesa  to  be  *«Tlie  People  of 
the  State  of  California,^  see  Const.  1879  art. 
VI  8  20.  HBNNINO»S  GBNBRAL  I.  A  TV'S  p.  Ixxxv. 

Aa   to   writ   of   mandate,   see   ante   §  1084 

2.  COMMON-LAW  WRIT  OF  PROHIBI- 
TION WAS  ISSUED  on  suggestion  that  cause 
originally,  or  some  collateral  matter  arlslns 
therein,  did  not  belong  to  Inferior  Judge,  but 
to  cognizance  of  some  other  court.  It  was 
an  original  remedial  writ  provided  as  remedy 
for  encroachments  of  jurisdiction.  Its  office 
was  to  restrain  subordinate  courts  and  ln> 
ferior  judicial  tribunals,  from  exceeding  their 
authority.— Maurer  va.  Mitchell,  58  C*al.  289, 
291.  See  Spring  Valley  W.  W.  vs.  San  Fran- 
cisco. 52  Cal.  Ill;  Camron  vs.  Kenfleld,  67 
Cal.  560,  563. 

8.  •«COUNTBRPART^  EMPLOYED  IN  THIS 
SECTION  Is  designed  to  illustrate  operation  of 
writ  of  prohibition  when  Issued  in  proper  case, 
but  Is  not  Intended  to  enlarge  or  add  to  class 
of  oases  in  which  It  may  be  resorted  to.  it 
must  be  used  in  mo?a  general  sense  that  pro- 
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hlbltlon  Is  opposite  to  mandamus  iv  that  it 
arrests,  while  mandamus  commandSt  actioQ«— 
Vaurer  vs.  Mitchell,  63  Cal.  2&9.  293. 

4.  DISTINCTION  BEirrwmEIi  BRROR  IN 
BXERCISING  JURISDICTION  AND  JITRIS^ 
DICTION  ITSBIiF  is  difficult  to  express  ia 
abstract  terms  so  as  to  be  readily  applied  to 
all  cases  that  may  arise.  Main  test  of  juris- 
diction is  whether  or  not  discretion*  is  siven 
court  as  to  such  matter.  SheriiC,  beins  dis- 
qualified to  act.  determination  of  issue  of 
luch  disqualification  is  necessarily  left  to  dis- 
cretion of  court,  and  it  has  Jurisdiction  to 
hear  and  determine  that  issue.  But  where 
(here  is  no  disqualification,  there  is  no  dis- 
cretion given  to  determine  whether  an  elisor 
ihould  or  should  not  be  appointed. — Bruner 
ra  Superior  Court.  92  Cal.  239.  251.  252.  28 
Pac  Rep.   241. 

B.  ERROR  CANNOT  BID  CORRBCTBD  BT 
■SANS  OP  WRIT  0/  prohibition.  Court  hav- 
ing Jurisdiction  to  set  aside  its  order  or  decree 
discharging  party  from  office  of  administrator 
ipon  ground  that  decree  had  been  inadvert- 
•^ntly  made  and  entered,  prohibition  does  not 
He  to  correct  any  error  committed. —Wlggin  vs. 
.Superior  Court.   6S   Cal.    398.   402.   9   Pao.   Rep. 

9.  IRRBGUI.ARIT1ES  AND  BRRORS  IN 
IJIW  OCCURRING  before  and  after  finding 
and  return  of  indictment  are  not  grounds  for 
prohibition  to  restrain  court  from  proceeding 
with  trial,  but  are  only  matters  which  may 
be  reviewed  and  remedied  on  appeal. — Levy  vs. 
Wilson.   69   Cal.    105.    108.    10    Pac.    Rep.    272. 

7.  JUDGE   MAY   BB  D1$4^UALIFIBD  FROM 
J  ACTING*  AND  YET  COURT  HAVE  JURISDIC- 
TION of  cause.     Such   Judge  Is  person   within 

'  letter  and  spirit  of  statute  against  whom  writ 
of  prohibition  may  issue  In  proper  case  when 
he  is  disqualified  from  sitting  and  acting  by 
reason  of  interest.— North  Bloomfleld  Q.  M. 
Co.  vs.  Keyser.  68  Cal.  315.  324 

8.  JUDGE  WHO  IS  INTERESTED  IN 
ACTION  not  only  has  no  authority  to  hear 
and  determine  it,  but  is  expressly  prohibited 
from  doing  so  (cone.  op.  by  Sharpstein,  J.). — 
North  Bloomfleld  Q.  Bl  Co.  vs.  Keyser.  68  Cal. 
ns.  321 

».  JURISDICTION  OF  COURT  IS  NOT  LOST 
RBCAUSB  OF  APPEAL  taken  from  order 
denying  motion  to  change  place  of  trial,  al- 
tliough  appellant  is  entitled  to  continuance 
of  general  cause  while  such  appeal  is  pend- 
ing. Trial  of  cause  pending  appeal  would  not 
be  proceeding  without  or  in  excess  of  Juris- 

•  diction  so  as  to  authorize  writ  of  prohibition. 
-People  ex  rel.  Scannell  vs.  Whitney.  47  Cal. 
S14.  585. 

le.  JURISDICTION,  HVHEN  USED  IN  CON- 
XBCnOBi  WITH  PROHIBITION^  Is  employed 
Id  sense  of   legal  power  or  authority  to  hear 

•  asd   determine    causes. — ^Maurer    vs.    Mitchell. 

•  y  Cal.  289.  292. 

Ih    MANDAMUS    NOT    EXACT    CONTERSB 

<>P  PROHIBITION.— Prohibition  as  remedy  is 
*M>t.  In  every  respect,  exact  converse  with 
'aandamns.  Thia  is  shown  by  second  clause 
of  section,  which  declares  that  prohibition 
arrests  procaedlngs   which   are   without   or  In 


excess  of  jorlsdictioih  In  prohibition,  it  Is 
shown  to  court  that  inferior  court  or  person 
has  exceeded  powers  conferred,  by  law.  and 
court  Intervenes  to  prevent  further  proceed- 
ings without  or  in  excess  of  such  power 
Mandamus  may  be  resorted  to  whenever  officer 
or  person  refuses  to  perform  duty  enjoined 
by  law.  although  act  may  have  been  an 
i&olated  one.  disconnected  with  any  other  pro- 
ceedings.—Maurer  vs.  Mitchell,  63  Cal.  289.  292. 
As  to  wrlta  ef  problbltioB  amd  numdamnii 
dlstingvlahed,  see  monographic  note  by  Rob- 
ert Desty,  8  Li.  Ft,  A,  68,  67. 

12.  MINISTERIAL  ACTS  CANNOT  BB  AR^ 
RESTED. — L«gifilatare  had  no  povrer  to.  enact 
statute  purporting  to  amend  above  section  by 
providing  that  writ  should  arrest  proceedingrs 
(in  excess  of  Jurisdiction)  whether  exerciaing 
functions  Judicial  or  ministerial. — Camron  vs. 
Kenfleld.    57    Cal.    650.    664. 

IS.  PROCEEDINGS  IN  LOWER  COURT 
HAVING  BEEN  ENDED,  and  court  having 
nothing  further  to  do  in  pursuance  or  com- 
pletion of  its  order,  or  where  it  has  dismissed 
proceeding,  prohibition  is  no  remedy;  but 
where  anything  remains  to  be  done  by  court, 
prohibition  not  only  prevents  what  remains 
to  be  done,  but  gives  complete  relief  by  un- 
doing what  has  been  done. — Havemeyer  vs. 
Superior  Court.  84  Cal.  327,  394,  18  Am.  St 
Rep.   192,  24   Pac.  Rep.  121,  10  L.   R.  A.  627 

14.  PROCEEDINGS  OF  BOARD  OF  SUPER- 
VISORS cannot  be  interfered  with  or  arrested 
by  writ  of  prohibition  because  purchase  of 
road  by  them  was  Injudicious  from  business 
point  of  view,  but  only  when  such  proceedings 
are  without  or  in  excess  of  Jurisdiction  of 
board.— People  ex  rel.  Brundage  vs.  Board  of 
Supervisors.  47  Cal.  81,  82. 

15.  PROHIBITION  IS  ESSENTIALLY  JURIS- 
DICTIONAL, and  therefore  Judicial:  while 
mandamus  is  purely  ministerial.  When  code 
declares  prohibition  is  counterpart  of  man- 
date, declaration  cannot  be  true  in  its  broad- 
est sense,  and  to  that  extent  is  misleading. 
These  two  writs  are  counterpart  of  each  other 
to  extent  that  one  is  prohibitory  and  other 
mandatory:  one  acts  upon  person,  other  acts 
upon  tribunal;  but  beyond  that  they  have 
nothing  in  common. — City  of  Coronado  vs.  San 
Diego.  97  Cal.   440.  441.  32  Pac.   Rep.   518. 

IS.  WRIT  DOES  NOT  RUN  AGAINST 
MINISTERIAL  OFFICERS,  and  Its  operation 
Is  preventive  rather  than  remedial,  but 
where  court  has  appointed  receiver  In  excess 
of  Its  Jurisdiction,  property  In  hands  of  re- 
ceiver Is  in  hands  of  court.  Receiver  is  mere 
Instrument  of  court,  and  what  he  does,  court 
does.  It  Is  court,  therefore,  and  not  receiver, 
who  holds,  administers,  and  disposes  of  prop- 
erty In  his  hands,  and  so  long  as  this  property 
remains  undisposed  of.  action  of  court  is  nec- 
essary. In  such  case,  there  is  Judicial  action 
to  be  arrested,  Injury  to  be  prevented,  and 
writ  of  prohibition  is  appropriate  for  that 
purpose. — Havemeyer  vs.  Superior  Court.  84 
Cal.  327.  890.  18  Am.  St.  Rep.  192,  24  Pac.  Rep. 
121.  10  L.  R.  A.  627 

17.  WRIT  OP  PROHIBITION  MENTIONED 
IN  CONSTITUTION  is  writ  as  known   to  com- 
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mon    law.—Mauror   vs.   Mitchell,    SS    Cal.    289, 
291. 

1&  WRIT  OF  PROHIBITION  WILL  NOT 
ISSUE  WHEN  there  is  adequate  and  speedy 
remedy  in  due  course  of  ordinary  proceedinfir* 
as  by  appeal.  Thus,  It  has  been  held  the 
writ  will  not  issue  to  restrain  payment  of 
inheritance  tax  out  of  the  estate,  at  suit  of 
heir,  on  ground  statute  under  which  court  is 


proceeding  has  been  repealed,  as  that  question 
can  be  raised  on  appeal  from  such  order 
under  subd.  8  1 988  ante,  or  on  appeal  from  a 
decree  of  final  distribution;  appeal  Is  plain, 
speedy,  and  adequate  remedy  within  the 
meanin^r  of  the  statute. — Cross  vs.  Superior 
Court  (Cal.  App.  Dec.  8,  1906),  88  Pao.  Rep. 
818. 

See  post  81108  and  note  pars.  87-44. 


§  1103.    WHERE  AND  WHEN  ISSUED.     It  may  be  issued  by  any  court  except  j 
police  or  justices'  courts,  to  an  inferior  tribunal,  or  to  a  corporation,  board,  or 
person,  in  all  cases  where  there  is  not  a  plain,  speedy,  and  adequate  remedy  in  the  ' 
ordinary  course  of  law.    It  is  issued  upon  affidavit,  on  the  application  of  the  person 
beneficially  interested. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1000-1,  p.  184,  act  held  imoonstitutional,  see  history, 
§  5  ante. 


I.  In  General. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Action    of   inferior   tribunal   being   com- 

pleted— Effect  of. 

3.  Acts  simply  ministerial  or  legislative,  not 

restrained.  ' 

4,5.  Annulment  of  proceedings  cannot  be  pro- 
cured. 

6.  Appeal  staying  proceedings,  lower  court 

will  be  restrained. 

7.  Assignee  having  sold  property  of  insolvent 

— No  writ. 

8.  Both   supreme  and   superior  courts  have 

original  jurisdiction." 

9.  Complaint  taken  as  true  upon  appeal,  when. 

10.  Denial  of  writ— Effect  of. 

11.  Election  contest  brought  by  elector — ^Ef- 

fect upon  intervener. 

12.  Exclusive  jurisdiction  being  given  to  com- 

mon council — Effect  of. 

13.  Inferior  court  acting  with  haste — Cannot 

defeat  prohibition. 

14.  Injury  is  directly  due  to  action  of  court, 

when  jurisdiction  exceeded. 

15.  Judge  has  jurisdiction  to  decide  question, 

of  his  own  bias. 

16.  Justice    of     peace    trying    misdemeanor 

charge  without  jury—Jurisdiction. 

17.  -Levy  of  tax  is  not  judicial  act. 

18.  Order  of  court  directing  receiver  to  take 

charge  of  property — Effect  of. 
19-21.  Party  beneficially  interested — Who  is. 
22.  Police  judge  not  disqualified  because  of 
opinion  formed. 
'*•     23.  Prohibition    cannot    prevent    trial    when 
court  has  jurisdiction. 

24.  Prohibitory  effect  of  statute  limiting  juris- 

diction. 

25.  Receiver  appointed  in  excess  of  jurisdic- 

tion— Writ  operates  on  court. 

26.  Rehearing  is  proper  practice  in  supreme 

court. 

27.  Superior  court  prohibited  from  proceed- 

ing with  criminal  action. 

28.  Title  and  property  cannot  be  tried  by  pro- 

hibition. 

II.  Adequate  Remedy  at  I^aw — A.  In  General. 

29.  Defense  to  criminal  proceeding  —  Where 

presented. 


80-32.  Objection  to  jurisdiction  in  lower  court 
not  necessary — ^Bule  of  practice. 
33.  Remedy  does  not  fail  to  be  speedy  and 
adequate,  when. 

84.  Right  to  move  court  to  set  aside  invalid 

order  does  not  prevent  writ. 

85.  Statute  implies  remedy  may  be  plain  but 

not  speedy  and  adequate. 

86.  Writ  of  review  may  be  adequate  remedy. 

III.    Same— B.  Bight  of  Appeal— Effect  of. 

37.  Appeal  to  superior  court — When  adequate. 

38.  Certiorari — Differs  from  prohibition  and 

mandamus. 
89.  Change  in  rule — Havemeyer  case. 

40.  Complete  and  adequate  remedy  being  af- 

forded— Effect  of. 

41.  Court  being  without  jurisdiction— Effect 

of. 

48.  Does  not  prevent  writ. 
43-45.  Statute  does  not  say  writ  will  not  issue. 

I.  IN  GENERAlh 
1.  APPLUBD,  CITED,  CONSTRUED,  RB- 
FERRED  TO,  etc.,  in:  North  Bloomfleld  G.  M. 
Co.  vs.  Keyser,  68  CaL  315,  324  (construed): 
Rickey  vs.  Superior  Court,  59  Cal.  861,  662 
(applied);  LeBreton  vs.  Superior  Court,  66  Cal. 
27,  4  Pac.  Rep.  777  (referred  to);  Havemever 
vs.  Superior  Court,  84  Cal.  327,  389,  18  Am. 
St.  Rep.  192,  24  Pac.  Rep.  121,  10  L.  R.  A. 
627  (construed):  Strouse  vs.  Police  Court,  85 
Cal.  49,  60,  24  Pac  Rep.  747  (applied);  Agassis 
vs.  Superior  Court.  90  Cal.  101,  103.  27  Pac 
Rep.  49  (construed);  Bruner  vs.  Superior 
Court,  92  Cal.  239,  261,  28  Pac  Rep.  341  (con- 
strued); Santa  Monica  vs.  Eckert  (Cal.  Aug.  f 
16,  1893).  33  Pac  Rep.  880  (construed);  Stod-  1 
dard  vs.  Superior  Court  108  Cal.  303,  305,  41 
Pac  Rep.  278  (construed);  White  vs.  Superior  ' 
Court.  110  Cal.  64.  58.  42  Pac  Rep.  471  (con- 
strued): Anderson  vs.  Superior  Court.  122  Cal. 
216.  54  Pac  Rep.  829  (cited);  Terrlll  vs.  Su- 
perior Court  (Cal.  Feb.  16,  1899),  60  Pac  Rep. 
88  (construed);  Jacobs  vs.  Superior  Court,  133 
Cal.  364,  365,  85  Am.  St.  Rep.  204,  65  Pac  Rep 
826  (construed):  Gage  vs.  Fritz.  137  Cal.  108. 
109,  69  Pac  Rep.  854  (construed);  Cross  vs 
Superior  Court  (Cal.  App.  Dec  6.  1906).  83 
Pac  Rep.  816   (construed  and  applied). 
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Aa    to   acta  •  lestalativ*  In  tlieir   natwre,   not 
bdns    controlled    by    writ    of    prohibition,    see 
monograpblc  note  18  Am.  Dec.  238,   239. 

Aa  to  Inherit nnco  tnzt  prohibition  of  pny- 
aaent  of  at  anit  of  holr»  see  ante  9  1102  and  note 
par.  18. 

Aa  to  poinrera  of  court  commlaalonem  to 
bear  and  determine  cz  parte  motlona  for  writa, 
see  ante   9  259  subd.   1   and   note. 

Aa  to  powera  of  Joatlcco  of  anpromo  conrt 
at  ehnnabera,  see  ante  9  166. 

Aa  to  poffera  of  anpcrlor  JndSMi  ut  ehambovat 
see  ante  9  166. 

Aa  to  aerrleo  of  annniona,  aeo  ante  9  419  et 
seq.  and  notes. 

Aa  to  anperintendlns  control  and  anper- 
▼taorr  Jvrladletlon  of  anperlor  over  Inferior 
•r  anbordlnate  trlbnnal,  see  monosrraphic  note 
by  P.  H.  Van  Auken.  51  U  R.  A.  88-111. 

Aa  to  anperlor  conrt  bdns  alwaTO  open  for 
iranaactton  of  bnalneaa,  see  ante  99  78,  184  and 
notea 

Aa  to  anperlor  eonrta  having  original  Jnrla« 
diction  to  laane  writ  of  prohibition^  see  ante 
176  and  note. 

Aa  to  oopervlaory  Jnrladlctlon  of  anperlor 
crer  Inferior  or  anbordfnate  trlbnnala  In  Cali- 
fornia, see  monoerraphic  note  by  P.  H.  Van 
Auken,  51  L.  R.  A«  74-78. 

Aa  to  the  anprcnie  conrt  always  bclns  open 
fcr  the  tranaactlon  of  bnalneaa,  see  ante  9  47 
and  note:  also  Const.  1879  art.  VI  9  2,  HBN- 
NING'8  GBNBRAL  L.AW9  p.  IzxTllL 

Aa  to  anpreme  conrt  bavins  oriarlnal  Jnrla- 
dlctlon to  laane  writ  of  problbltloa»  see  ante 
I  SI  and  note. 

Aa  to  anpreme  conrt  havlns  power  to  laane 
wrtta  of  numdanna,  certiorari,  habeas  corpaa, 
prohibition,  and  all  other  writa  ncccsaary  or 
proper  to  complete  cxcrclac  of  Ita  appellate 
Jariadlction,  see  Const.  1879  art.  VI  9  4,  HBN- 
XING'S    GENBRAL   LAWS    p.    Ixxx. 

Aa  to  when  prohibition  may  laane,  see  mono- 
graphic notes  12  Am.  Dec.  604-609:  18  Am.  St. 
Kep.  48;  37  Am.  St  Rep.  494:  39  Am.  St.  Rep. 
594. 

Aa  to  writ  of  prohibition  belns  leaned  by 
•aprcme  conrt  or  by  anperlor  conrt  belns  made 
retnmablo  and  the  hcarlns  thereon  had  at 
any  time.  In  the  dlacrction  of  the  conrt^  see 
post  91108. 

Aa  to  writ  of  prohibition  bdns  leaned  and 
■erred  on  lesal  holldaya  and  aon-Jodicial  days, 
fee  ante  9  76  and  note. 

Aa  to  writ  of  prohibltioa,  seaerally»  see 
monographic  note  by  Robert  Desty,  9  Ii.  R.  A. 
59,  60. 

2.  ACTION  OF  INFERIOR  TRIBUNAL 
BBING  COBfPLBTBDy  and  nothing  remaining 
to  be  done  in  pursuance  of  Its  void  order,  is 
only  case  where  operation  of  writ  of  pro- 
hibition Is  excluded.  If  its  action  is  not 
completed  and  ended,  its  further  proceedings 
may  be  stayed,  and  if  necessary  for  affording 
complete  and  adequate  relief,  what  has  been 
done  will  be  undone. — Havemeyer  vs.  Superior 
Court,  84  CaL  327.  390,  391,  18  Am.  St.  Rep. 
192.  24  Pac  Rep.  121,  10  L.  R.  A.  627.  See 
Hull  T8.  Superior  Court,  63  Cal.  174;  Valentine 
V8.  Police  Court.  141  Cal.  616,  618^  75  Pac 
Rep.  836. 


8.  ACTS  SIMPLY  MINISTBRIAL  OR  LBG- 
ISLATIVB    IN    THBIR    NATURB,    and    In    no 

sense  Judicial,  cannot  be  reached  by  prohibi- 
tion.—People  ex  rel.  Taylor  vs.  Board  of 
Election  Commissioners,  54  Cal.  404,  406;  Le 
Conte  vs.  Trustees  of  Berkeley,  67  Cal.  269; 
Hull  vs.  Superior  Court,  63  Cal.   174.  » 

4.  ANNULMENT  OF  FROCBBDINGS  AL- 
RBADY  HAD  cannot  be  procured  by  prohibi- 
tion.—More  vs.  Superior  Court,  64  CaL  846, 
846,  28   Pac.  Rep.   117. 

0.  Conparoi  Havemeyer  vs.  Superior  Court, 
84  Cal.  327,  391,  18  Am.  St  Rep.  192,  24  Pac 
Rep.  121,  10  L.  R.  A.  627. 

«.  APPBAL  STAYING  FROCBBDINGS, 
LOWBR    COURT    WILL    BB    RBSTRAINBD.— 

Judgment  set  aside  on  ground  that  It  was 
void  may  be  appealed  from  as  well  as  order 
setting  it  aside,  and  such  appeal  stays  pro- 
ceedings in  lower  court.  Peremptory  writ  of 
prohibition  will  issue  to  prevent  trial  court 
from  proceeding  with  cause  until  appeal  is 
heard  and  determined. — Livermore  vs.  Camp- 
bell, 52  Cal.  75,  77;  Kaufman  vs.  Superior 
Court,  108  Cal.  446,  450,  41  Pac.  Rep.  476. 

7.  ASSIGNBB  HAVING  SOLD  PROPERTY 
OF  INSOLVENT,  there  is  no  office  for  writ  of 
prohibition  to  perform  in  reference  thereto. — 
Chinette  vs.  Conklln.  105  Cal.  466.  466.  38  Pac. 
Rep.  1107. 

8.  BOTH  SUPRBMB  COURT  AND  SUPB- 
RIOR  COURTS  HAVB  ORIGINAL  JURISDIC-  \ 
TION  to  issue  writs  of  mandamus,  certiorari, 
and  prohibition.— Santa  Cruz  G.  T.  J.  S.  Co. 
vs.  Board  of  Supervisors,  62  Cal.  40.  41.  See  , 
Miller  vs.  Board  of  Supervisors.  26  Cal.  93.  95, 
96. 

9.  COMPLAINT  MUST  BB  TAKBN  AS 
TRUB  UPON  APPBAL  from  order  sustaining 
demurrer  to  petition  for  writ  of  prohibition. 
Plaintiffs  case  must  be  taken  as  he  has  stated 
it  in  his  pleading  without  investigation  or 
inquiry  touching  merits  of  action.— Hevren  vs. 
Reed,  126  Cal.  219,  221.  58  Pac.  Rep.  536. 

10.  DENIAL   OF    WRIT   OF    PROHIBITION. 

where  question  of  Jurisdiction  is  not  decided, 
does  not  take  away  right  to  have  question 
decided  by  writ  of  review.— Santa  Monica 
vs.  Eckert  (Cal.  Aug.  15.  1893).  33  Pac.  Rep. 
880. 

IL     ELECTION     CONTEST     BROUGHT     BY 
ELECTOR,  candidate   intervening   therein    has 
complete  remedy,  if  court  has  no  Jurisdiction, 
by   withdrawing   his   intervention   and    letting 
proceedings   alone.     It    is    not   issued   against 
him,   and   there   can   be   no   Judgment   against 
him,  even  for  cosu.     If  court  has  Jurisdiction,    ► 
it    cannot    be    restrained    from    proceeding    by    ' 
prohibition.     In  either  case,  plaintiff  will   not 
be   harmed,   and    has  plain,    speedy,   and    ade- 
quate remedy  at  law.     Prohibition  will  not  lie 
in   such  case.— Gibson  vs.   Superior  Court,   139    ' 
Cal.  4,  6,  72  Pac  Rep.  348. 

12.  EXCLUSIVE  JURISDICTION  BEING 
GIVEN  TO  COMMON  COUNCIL  to  hear  and 
determine  contest  of  election  for  city  offices, 
superior  court  may  be  restrained  from  hearing 
contest  for  such  municipal  offices.— Carter  vs. 
Superior  Court,  138  Cal.  150,  154.  70  Pac.  Rep. 
1067. 
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IS.  INFERIOR  COURT  CANNOT,  BT  MBRIS 
HASTB  AND  FRBCIPITANCY,  DEFCAT  ap- 
propriate remedy  for  excess  of  jurisdiction,  at 
least  in  case  where  It  may  be  intercepted  be- 
fore its  action  is  fully  complete. — Havemeyer 
vs.  Superior  Court,  84  Cal.  327,  382,  18  Am.  St. 
Rep.  192,  24  Pac.  Rep.  121,  10  L.  R.  A.  627. 

14.  INJURY  IS  DIRECTLY  DUE  TO  AC- 
TION OF  COURT  where  court  exceeds  its 
jurisdiction  in  appointing  receiver,  or  by  di- 
recting: him  to  take  specific  property  out  of 
hands  of  stranger,  and  wrong  is  in  order  of 
court,  not  in  receiver's  transgression  of  order. 
In  such  case,  appropriate  remedy  is  writ  which 
operates  upon  court  to  restrain  its  judicial 
action,  and  >  not  in  resistance  that  may  be 
opposed  to  ordinary  wronsp-doer,  or  in  action 
as  may  be  brought  against  private  person 
who  has  committed  trespass. — Havemeyer  vs. 
Superior  Court.  84  Cal.  327,  397,  18  Am.  St« 
Rep.  192,  24  Pao.  R«p.  121»  10  Ij.  R.  A.  627. 

15.  JUDGE  HAS  JURISDICTION  TO  DE- 
CIDE QUESTION   OF  HIS   OWN  BIAS   and   to 

try  cause*  pending  before  him  If  he  finds 
charge  of  bias  unsustained.  Having  jurisdic- 
tion to  try  cause,  he  cannot  be  prohibited 
from  doing  so,  and  error,  if  there  is  any.  Is 
in  denying  motion  which  oould  only  be  re- 
viewed on  appeal.— Talbot  vs.  Plrkey,  139  Cal. 
326.   327,   73    Pac.   Rep.   858. 

16.  JUSTICE  OF  PEACE  PROPOSING  TO 
TRY  MISDEMEANOR  CHARGE  WITHOUT 
JURY  does  not  propose  to  exceed  Jurisdiction; 
even  though  this  proposed  action  be  erroneous. 

,  it  is  only  so  as  to  mode  of  procedure  in  action 
of  which  court  had  jurisdiction.  Commission 
I  of  such  error  cannot  be  arrested  or  corrected 
I  by  prohibition. — Powelson  vs.  Lockwood,  82 
^    Cal.   613,   615.   23   Pac.   Rep.    143. 

17.  LEVY  OF  TAX  IS  NOT  JUDICIAL  ACT, 

therefore  prohibition  will  not  lie  to  restrain 
such  levy.— City  of  Coronado  vs.  San  Diego, 
97  Cal.  440.  442,  32  Pac.  Rep.  518. 

18.  ORDER  OF  COURT  DIRECTING  RE- 
CEIVER TO  TAKE  CHARGE  OF  ALL  PROP- 
ERTY OF  INSOLVENT,  and  directing  that  any 
person  having  same,  or  any  part  thereof,  in  his 
possession  to  deliver  said  property  to  receiver, 
and  that  said  property  be  sold,  is  not.  an  attempt 
to  adjudicate  title  or  claim  of  third  party  to 
such  property,  nor  direction  for  sale  of  any 
specific  property.  Such  order  does  not  affect 
right  of  assignee  of  Insolvent  for  benefit  of 
creditors.  Receiver  taking  any  property  be- 
longing to  petitioner  under  such  order  would 
be  but  mere  trespasser,  and  prohibition  will 
not  lie  to  restrain  him.— Halle  vs.  Superior 
Court,  78  Cal.  418,  420.  20  Pac.  Rep.  878. 

19.  PARTY  BENEFICIALLY  INTERESTED. 
— Corporation  is  party  beneficially  Interested 
as  representing  stockholders,  and  proper 
plaintiff  In  proceeding  by  prohibition  to  re- 
strain Judge  from  signing  certificates  of  elec- 
tion In  excess  of  Jurisdiction. — Chollar  M.  Co. 
vs.  Wilson.  66  Cal.  374,  375,  6  Pac.  Rep.  670. 

20.  Court  ha*  no  dUcretlon  to  refune  irrlt 
in  case  where  it  has  Jurisdiction  to  Issue  it, 
and  when  demanded  by  real  party  in  interest 
bringing  himself  clearly  within  law.— Have- 
meyer vs.  Superior  Court,  84  Cal.  327.  400,  401, 


18  Am.  St.  R«p.  192,  24  Pao^  Rep.  121,  10 
Ij.  R.  a.  627. 

21.  Xtkeled  party  to  mot  legally  peraoa  bea- 
eftdally  Interoiite^  so  a»  to  bring  prohibition 
to  restrain  police  court  of  city  and  county  of 
San  Francisco  from  proceeding  to  hear  and 
determine  preliminary  examination  of  parties 
charged  with  criminal  Ubel  on  complaint  of 
third  person  on  ground  that  charge  is  same 
identical  libel  as  wa»  then  pending  before 
Justice  of  peace  of  oity  of  Los  Angeles  upon 
ccnnplaint  made  by  libeled  party.— Gage  vs. 
Fritz,  137  Cal.  108,  109,  69  Pac.  Rep.'  854. 

As  to  action  to  be  In  nnne  of  party  in 
Interest,  see  ante  8  367  and  note. 

As  to  party  beneAelally  iatereeted  wbo  ntny 
taring  aetien  for  eertlorari,  see  ante  8  1069  and 
note  pars.   4-13. 

As  to  pnrtT  benefleially  Interested  who  may 
bvttis  procee^ng  for  ManJaiWy  see  ante 
81086   and   note   pars.   6-19. 

22.  POLICE  JUDGE  IS  NOT  DISQUALIFIED 

because  he  has  formed  and  expressed  opinion 
as  to  merits  of  matter  that  he  is  to  determine. 
Having  Jurisdiction  of  cause,  prohibition  will 
not  lie  for  above  reason8.-r-Patter8on  vs.  Con- 
lan,   123  Cal.  453,   455.  66  Pac.  Rep.   106. 

2S.  PROHIBITION  CANNOT  ISSUE  to  pre- 
vent trial  of  action  over  which  court  haa 
Jurisdiction.  —  Thomas  vs.  Justices'  Court.  80 
Cal.  40.  41,  aub  nom.  In  re  Thomas.  22  Pac. 
Rep.   80. 

24.  PROHIBITORY  EFFECT  OF  STATUTF 
LIMITING  JURISDICTION.— Court  proceedlnr 
with  trial  of  cause  against  express  prohibition 
of  statute  is  exceeding  its  Jurisdiction,  ana 
may  be  prevented  by  prohibition. — Hayne  vs 
Justice's  Court.  82  Cal.  284.  285,  16  Am.  St. 
Rep.  114,  23  Pac.  Rep.  126. 

25.  RECEIVER        HAVING        BEEN        AP. 
POINTED    IN    EXCESS   OF   JURISDICTION    of 

court,  writ  runs  to  court  and  operates  directly 
upon  court,  but  indirectly  upon  receiver.  It 
served  upon  receiver,  it  is  only  that  he  ma^ 
have  timely  notice  that  proceedings  of  court 
are  arrested  and  may  stay  his  hand,  as  he  Is 
bound  to  do,  having  no  power  to  act  inde- 
pendently of  court  from  which  he  derives  his 
authority. — Havemeyer  vs.  Superior  Court,  84 
Cal.  327,  390,  18  Am.  St.  Rep.  192,  24  Pac.  Rep. 
121.   10  L.   R.  A.   627. 

AH  to  writ  of  problbltlon  In  cane  of  order 
appointing  receiver  in  exeesa  of  Inriedletlon, 
see  ante  8S  564,  565  and  notes. 

2e.  REHEARING  IS  PROPER  PRACTICE 
IN  SUPREME  COURT  for  reopening  case  in 
which  prohibition  has  been  granted  originally 
In  such  court,  and  not  by  motion  for  new  trial. 
—Granger's  Bank  vs.  Superior  Court,  101  Cal. 
198.  199.  35  Pac  Rep.  642. 

See  ante  8  1092  and  note. 

27.  SUPERIOR  COURT  BfAY  BE  PROHIB- 
ITED from  proceeding  with  trial  of  criminal 
action  which  it  has  no  Jurisdiction  to  try. 
Misdemeanor  over  which  police  courts  have 
exclusive  Jurisdiction  cannot  be  tried  by  su- 
perior court  originally.  —  Green  vs.  Superior 
Court,  78  Cal.  556.  565.  21  Pac.  Rep.  307.  541. 

28.  TITLE  AND  PROPERTY  CANNOT  BE 
TRIED    BY    PROHIBITION,    but    meaning    of 
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this  Is  limited  by  true  law  that  when  court, 
by  Jts  order,  bae  taJcen  property  out  of  actual 
possession  of  stranger  to  proceeding  who 
claims  it  as  his  own.  order  is  in  excess  of 
Jurisdiction,  irrespective  of  actual  state  of 
(iiie.  Whether  party  in  possession  really  held 
title  or  not,  order  Is  void  because  no  man 
can  be  deprived  of  his  property  without  due 
process  of  law. — Havemeyer  vs.  Superior  Court, 
S4  Cai.  827,  400,  401.  18  Am.  St.  Rep.  192,  24 
Pac  Rep.  121.  10  U  R  A.  627. 

IL   ADEQUATE  REMEDY  AT 'LAW— A.  IN 

GENERAL. 

29.  DBFBNSB  TO  CRIMINAL  PROCEED- 
ING MUST  BB  PRESENTED  for  determination 
as  to  its  sufficiency  to  tribunal  having  Juris- 
diction of  proceeding,  which,  in  exercise  of 
its  Jurisdiction,  will  determine  as  to  suffl- 
ciency  of  defense,  and  any  error  committed 
by  such  court  in  exercise  of  Its  Jurisdiction  in 
regard  thereto  can  be  corrected  upon  appeal. 
Writ  of  prohibition  does  not  lie,  although  de- 
fense may  be  claimed  to  be  full,  complete, 
and  absolute.— Rebstoek  vs.  Superior  Court, 
146  Cal.   308.  310,  311,  80   Pac.   Rep.   66. 

SO.  OBJECTION  TO  JURISDICTION  IN 
LOWER  COURT  NOT  NECESSARY.— Allegation 
to  prove  that  before  filing  petition  in  supreme 
court  petitioners  had  pleaded  to  Jurisdiction 
of  superior  court,  and  that  their  plea  had  been 
overruled,  is  not  necessary  to  give  supreme 
court  Jurisdiction  to  grant  peremptory  writ 
of  prohibition.  It  is  only  fair  to  lower  court 
that  objection  should  be  brought  to  Its  atten- 
tion in  some  proper  form.  If  no  objection  is 
made,  and  party  had  opportunity  to  object, 
court  may  reasonably  infer  that  no  ground 
of  objection  exists.— Havemeyer  vs.  Superior 
Court.  84  Cal.  327.  402.  403,  18  Am.  St.  Rep. 
192.  24  Pac.  Rep.  121.  10  L.  R.  A.  627. 

SL  Comparet  Chester  vs.  Colby.  52  Cal.  516. 
517:  Southern  Pac.  R.  Co.  vs.  Superior  Court. 
59  CaL   471,  476. 

52.  OBJECTION  TO  WANT  OF  JURISDIC- 
TION BEING  FIRST  SUBMITTED  TO  INFE- 
RIOR COURT  or  tribunal,  and  by  it  overruled 
before  resort  Is  had  to  higher  court  for  writ 
of  prohibition.  Is  undoubtedly  established  rule 
of  practice  in  this  state,  but  It  is  not  law,  as 
It  would  inevitably  happen  in  many  cases  that 
lower  court  would  make  its  ruling  on  question 
of  Jurisdiction  before  any  prohibition  could  be 
sued  out,  and  if  It  held  that  it  had  Jurisdiction 
and  made  orders  in  consonance  with  that  view, 
writ  would  be  of  no  avail  unless  it  afforded 
means  not  only  of  arresting  any  further  ac- 
tion, but  also  of  undoing  past  action. — Have^ 
meyer  vs.  Superior  Court,  84  Cal.  327,  391,  18 
Am.  St.  Rep.  192,  24  Pac.  Rep.  121,  10  L.  R.  A. 
627. 

53.  REMEDY  DOBS  NOT  FAIL  TO  BB 
SPEEDY  AND  APB41UATB  because,  by  pur- 
suing it  through  ordinary  course  of  law,  more 
time  would  probably  be  consumed  than  in 
proceeding  by  way  of  prohibition.— AgassU  vs. 
Superior  Court,  90  Cal.  101.  103.  27  Pac.  Rep. 
49. 

54.  RIGHT     TO     MOVE     COURT     TO     SET. 
ASIDE    INVALID    ORDER    does    not    prevent 
party  having  writ  of  prohibition,  for  were  it 


so,  there  never  could  be  writ  of  prohibition, 
such  motion  would  always  be  possible.  Most 
that  can  be  claimed  is  that  application  should 
be  made  to  lower  court  before  moving  for 
writ.— Havemeyer  vs.  Superior  Couit,  84  Cal. 
327.  395,  18  Am.  St.  Rep.  192.  24  Pac.  Rep.  121, 
10  L.  R.  A.  627.      *  J 

36.  STATUTE  IMPLIES  THAT  THERE  MAY  j 
BE  PLAIN  REMEDY  WHICH  IS  NOT  SPEEDY  I 
AND  ADEQUATE.— Where  court  is  about  to 
act  without  Jurisdiction  so  as  to  Injure  liti- 
gant, law  supposes  that  remedy  by  appeal  may 
not  be  sufficiently  speedy  or  adequate,  and 
certainly  Is  not  adequate  when  to  obtain  relief 
by  appeal,  one  who  has  never  been  legally 
tried  must  first  submit  to  be  formally  branded 
as  felon  and  then  languish  in  Jail  for  an  in- 
definite period  until  supreme  court  on  appeal 
shall  at  last  declare  that  he  has  been  out- 
rageously treated.— Terril I  vs.  Superior  Court 
(Cal.  Feb.  16,  1899),  60  Pac.  Rep.  38. 

86.  WRIT  OF  REVIEW  MAY  BE  ADE- 
dUATB  REMEDY.- Prohibition  will  not  ordi- 
narily Issue  where  certiorari  will  He,  unless  It 
appears  that  applicant  for  writ  will  necessarily 
be  injured  if  court  sought  to  be  prohibited  is 
permitted  to  proceed  at  all,  as  that  court  may 
before  final  Judgment  discover  its  want  of 
Jurisdiction  and  dismiss  proceedings;  while  if 
it  should  proceed  to  final  Judgment,  party  Is 
not  Injured  by  entry  of  void  Judgment  and 
proceedings  to  enforce  such  Judgment  may  t 
be  prevented  and  Judgment  declared  void  un-  i 
der  writ  of  review.— Santa  Monica  vs.   Eckert 

(Cal.  Attg.  15.  1893),  83  Pac.  Rep.  880. 

I 
III.     SAME-«B.   RIOHT  OF  APPEAL- 
EFFECT  OF. 

87.  APPEAL  TO  SUPERIOR  COURT  IS* 
PLAIN,  SPEBDYy  AND  ADECiUATB  remedy 
from  conviction  in  police  court,  and  writ  of 
prohibition  to  restrain  trial  will  be  denied 
on  such  grounds.— Strouse  vs.  Police  Court,  85 
Cal.  49,  60,  24  Pac.  Rep.  747;  Cross  vs.  Su-  . 
perior  Court  (Cal.  App.'Dec  5,  1906),  83  Pac. 
Rep.  815. 

88.  CERTIORARI  WILL  NOT  LIB  WHERE 
THERE  IS  AN  APPEU.L.— In  this  respect  It 
differs  from  prohibition  and  mandamus,  which 
lie  in  all  cases  where  there  is  not  plain,  speedy, 
and  adequate  remedy  In  ordinary  course  ot 
law.— Stoddard  vs.  Superior  Court.  108  Cal.  303. 
305.  41  Pac.  Rep.  278. 

88.  CHANGE  IN  RULE.— When  Havemeyer 
vs.  Superior  Court.  84  Cal.  327.  18  Am.  St. 
Rep.  192,  24  Pac.  Rep.  121.  10  L.  R.  A.  627. 
was  decided  there  was  no  appeal  from  order  ^ 
appointing  receiver,  but  in  1897  (Stats.  1897,  ' 
p.  55)  amendment  to  code  provided  for  staying 
of  order  appointing  receiver  by  undertaking 
on  appeal.  These  amendments  were  apparently 
Intended  to  afford  remedy  for  prodigal,  un- 
wise, and  unwarranted  appointments  of  re- 
ceivers, and  to  afford  adequate  remedies  con- 
templated by  above  section.  Fact  that  ques- 
tion of  Jurisdiction  arises  does  not  change 
rule  as  to  adequacy  of  remedy  by  appeal  to 
higher  court.^Jacoba  vs.  Superior  Court.  133 
Cal.  364.  365,  366,  85  Am.  St.  Hep.  204.  65  Pac. 
Rep.  826. 
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FORM  OF  WRIT— HBA&UIG  UT  CHAMBBRS. 


[Ft.  III. 


40.  COMPLBTB  AND  ADSM^UATES  RKM- 
ESDY  BEING  AFFORDED  and  same  ends  being 
accomplished  by  appeal,  although  perhaps  in 
not  8o  expeditious  a  manner*  party  is  not  en- 
titled to  extraordinary  remedy  of  prohibition, 
but  must  resort  to  his  remedy  by  appeal. — 
White  vs.  Superior  Court,  -110  Cal.  64.  68.  42 
Pac.  Rep.  471.  See  Murphy  vs.  Superior  Court. 
84  Cal.  692,  698.  24  Pac.  Rep.  310;  Strouse  vs. 
Police  Court,  86  Cal.  49,  60.  24  Pac.  Rep.  147; 
Agassiz  vs.  Superior  Court.  90  Cal.  101.  103. 
27  Pac  Rep.  49;  Mines  etc.  Soc.  vs.  Superior 
Court.  91  Cal.  101.  103,  27  Pac.  Rep.  632; 
Jacobs  vs.  Superior  Court,  133  Cal.  864.  866.  86 
Am.  St  Rep.  204,  66  Pac.  Rep.  826. 

41.  COURT  BEING  WITHOUT  JURISDIC- 
TION, petitioner  has  remedy  by  appeal  from 
adverse  Judgment,  and  it  is  not  sufficient 
ground  for  interfering  by  prohibition  that 
trial  will  be  expensive  and  troublesome.  Es- 
tablishment of  ruling  allowing  resort  to  writ 
of  prohibition  on  ground  of  expensive  and 
troublesome  litigation  would  Involve  too  serious 
and  too  frequent  interruption  of  business  of 
court — ^Lindley  vs.  Superior  bourt,  141  CaL  220. 
74  Paa  Rep.  765. 


41.  DOES  NOT  PRBVBNT  WRIT  OF  PRO- 
HIBITION OR  MANDAMU8.*Each  of  thes« 
latter  writs  may  issue  under  provisions  of 
statute  where  there  is  not  plain,  speedy,  and 
adequate  remedy  In  ordinary  course  of  law — 
remedy  competent  to  afford  applicant  relief 
sought  In  this  It  differs  from  certiorarL — 
North  Bloomfleld  O.  M.  Co.  ▼«.  Keyser,  68  Cal. 
816,  824. 

4g.  STATUTE  DOBS  NOT  SAY  THAT  WRIT 
IBI'ILL  NOT  ISSUE  in  case  where  there  is  an 
appeal;  there  must  be  right  of  appeal,  and 
also  appeal  must  furnish  adequate  remedy. — 
Havemeyer  vs.  Superior  Court.  84  Cal.  827, 
897.  18  Am.  St  Rep.  192.  24  Pac.  Rep.  121.  10 
Lb  R.  A.  627;  Bruner  vs.  Superior  Court  92 
Cal.  289.  262.  28  Pac.  Rep.  341. 

44.  Comyarei  Levy  vs.  Wilson.  69  Cal.  106. 
108.  10  Pac.  Rep.  272;  Strouse  vs.  Police  Court. 
86  Cal.  49,  60.  24  Pac.  Rep.  747. 

46.  Where  appeal  will  aiTerd  ao  reaicdjr 
for  the  wrong  with  which  the  petitioner  Is 
threatened, — e.  g.  the  appointment  of  a  re- 
ceiver.-^prohibition  lies  even  though  there  is 
right  of  appeaL — ^Havemeyer  vs.  Superior  Court, 
supra. 


§1104.    WBIT   MAT   BE  ALTERNATIVE  OB  PEBEHPTOBT.    FOBM  OF. 

The  writ  must  be  either  alternative  or  peremptory.  The  alternative  writ  must  state 
generally  the  allegation  against  the  party  to  whom  it  is  directed,  and  command 
such  party  to  desist  or  refrain  from  further  proceedings  in  the  action  or  matter 
specified  therein,  until  the  further  order  of  the  court  from  which  it  is  issued,  and  to 
show  cause  before  such  court,  at  a  specified  time  and  place,  why  such  party  should 
not  be  absolutely  restrained  from  any  further  proceedings  in  such  action  or  matter. 
The  peremptory  writ  must  be  in  a  similar  form,  except  that  the  words  requiring 
the  party  to  show  cause  why  he  should  not  be  absolutely  restrained,  etc.,  must  be 
omitted  and  a  return  day  inserted. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  184,  act  held  nnconstitntional,  see  history, 
(5  ante. 

As    to    alternative    or    peremptory    writ    of  Ae  to  mlee  of  aoprene  covrt  la  relatloa  to 

■ftondamaa*  see  ante  1 1087.  altematlTe    and    peremptory    wrttay    see    ante 

1 1063  and  notes  pars.  78.  74. 

§  1106.  CERTAIN  PBOVISIONS  OF  THE  PRECEDING  CHAPTER  APPLI- 
CABLE.  The  provisions  of  the  preceding  chapter,  except  of  the  first  four  sections 
thereof,  apply  to  this  proceeding. 

History:     Enacted  March  11,  1872. 

Applied,   elted,   coaatrwed.   referred   to,   etc..      Rep.   106   (erroneously  clt«d  for  I  llOS  of  Civil 
in:    Logan  vs.  Rose,  88  Cal.  868,  867,   26  Pao.      Code). 


CHAPTER   IV. 

WRITS   OF   RBVIEW.   MANDATE.   AND   PROHIBITION    MAY    ISSUB    AND    BB    HEARD 

AT    CHAMBER& 

S  1108.    Writs  of  review,  mandate,  and  prohibition  may  issue  and  be  heard  at  chambers. 

§  1108.  WRITS  OF  REVIEW,  MANDATE,  AND  PROHIBITION  MAT  ISSUE 
AND  BE  HEARD  AT  CHAMBERS.  Writs  of  review,  mandate,  and  prohibition 
issued  by  the  supreme  court,  or  by  a  superior  court,  may,  in  the  discretion  of  the 
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eourt  issuing  the  writ,  be  made  returnable,  and  a  hearing  thereon  be  had  at  any 
time. 

History:  Enacted  March  11,  1872,  founded  on  fi  653  Practice  Act,  aa  amended 
1854  (Stata.  1854,  p.  84) ;  amended  March  24,  1874,  Code  Amdta.  1873-4,  p.  346; 
April  15,  1880,  Code  Amdta.  1880  (C.  a  P.  pt.),  p.  74;  repealed  hj  Code  Com- 
mission, Act  March  8,  1901,  Stata.  and  Amdta.  1900-1,  p.  184,  act  held  unconsti- 
tutional, see  history,  (5  ante. 

AppMgJ,    ctted,   cmmmtrmedt   ref«R«4   to»   etc.,  Aa  t9  powem  of  Jadses  of  rayeitor  oowrt  at 

la:    Edwards    vs.    Ryan.    46   Cal.    248    (olted) ;  chambers,  see  ante  9 166. 

Am  to  afldavlt  te  snpport  applleatloa  aad  Its  Aa    to    powers    of    Jnstlees    ef    the   s«: 

wjf  aoo  Sdwards  vs.  Ryan*  supra.  ooart  at  thmmhmtm,  see  ants  1 165. 


CHAPTER  V. 

RUIiBS     OF     PRACTIGB    AND    APPBAIA 


i  1109.    Gartaln  provlsloiis  of  part  two  applicable. 


illlO.    Sams. 


§  UOO.  OEBTAIN  PB0VISI0N8  OF  PAST  TWO  APPLICABLE.  Except  as 
otherwise  provided  in  this  title,  the  provisions  of  part  two  of  this  code  are  appli- 
cable to  and  constitute  the  rules  of  practice  in  the  proceedings  mentioned  in  this 
title. 

History:  Enacted  March  11,  1872;  amended  bj  Ck>de  Ck>inmi88io]i,  Act  March 
a,  1901,  stata.  and  Amdta.  1000-1,  p.  184,  act  held  unconstitutional,  see  history, 
§  5  ante. 


Applied,    dted,   coBTtrued,    referred   to,   eta,  97,  74  Pac  Rep.  696  (cited  as  to  provisions  of 

1b:    Bailees  vs.  Glide,  117  CaL  I,  6,  69  Am.  St.  part  two  of  code  made  applicable). 
Rep.   163,   48   Pac.  Rep.   804    (cited);   Jones  va.  As  te  part   II   of  this   Code— civil  aetioas,- 

Board    of    Police   Commissioners,    141   CaL    96,  see  ante  8S  807-1059  and  notes. 


§1U0. 


The  provisions  of  part  two  of  this  code  relative  to  new  trials 


and  appeals,  except  in  so  far  as  they  are  inconsistent  with  the  provisions  of  this 
title,  applj  to  the  proceedings  mentioned  in  this  title. 

History:     Enacted  March  11,  1872;  amended  l^  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  385,  act  held  unconstitutional,  see  history, 

{5  ante. 

As  te  prevtsieaa  ^f  yavt  U  reUtlve  te  mew  tHaU  aad  appeals,  aee  anU  U  656-663^1  9N- 
986  and  notssi 


TITLE   11. 

OP   CONTESTING    CERTAIN    ELECTIONa 


I  nil. 

( 1112. 

5 1113. 

5 1114. 
81115. 
81116. 
8 1117. 

81118. 


Who  may  eonteat,  and  cnrounds  of  con-  §  1119. 

teat.  U120. 

Irregularity   and   improper   conduct   of  9 1121. 

judg^,  when  to  annul  elections.  9  1122. 
When  not  to. 

Illegal  votes,  when  not  to  vitiate  election.  S  1123. 

Proceedings  on  contest.  9  1124. 
Statement  of  cause  of  contest. 

Statement  of  cause  of  contest.    Want  of  §  1125. 

form  not  to  vitiate.  9  1126. 

Superior  jndge  to  hold  special  session  j  1127. 

for  trial  of  contest. 


Clerk  to  issue  citation  to  respondent. 

Witnesses,  attendance  of,  how  enforced. 

Power  of  court.    Adjournment  of  court. 

Bales  to  govern  court  in  trial  of  con- 
test. 

Court  may  declare  who  was  elected. 

Fees  of  ofScers  and  mtnessea.  [Re- 
pealed.] 

Costs. 

Appeal. 

When  election  void  and  office  vacant. 


§  nil.  WHO  BIAT  CONTEST,  AND  GROUNDS  OF  CONTEST.  Any  electo. 
of  a  county,  city  and  county,  city,  or  of  any  political  subdivision  of  either,  may 
eotitest  the  right  of  any  person  declared  elected  to  an  office  to  be  exercised  therein, 
for  any  of  the  following  causes: 


I  nil     ixoii} 


WnO   MAY    COJfTBST>-OBOUNDS    OF    CONTBST. 


|Pt.llJL 


1.  For  maloonduct  on  the  part  of  the  board  of  judges,  or  any  member  thereof. 

2.  When  the  person  whose  right  to  the  office  is  contested  was  not,  at  the  time 
of  the  election,  eligible  to  such  office. 

3.  When  the  person  whose  right  is  contested  has  given  to  any  elector  or  inspector, 
judge,  or  clerk  of  the  election,  any  bribe  or  reward,  or  has  offered  any  such  bribe  i 
or  reward  for  the  purpose  of  procuring  his  election,  or  has  committed  any  other  ' 
offense  against  the  elective  franchise  de&ied  in  title  four,  part  one,  of  the  Penal 
Code.  j 

4.  On  account  of  illegal  votes.  . 

History:     Enacted  March  11,  1872;  amended  Mareh  IL  1876,  Code  Amdta. 
1875-6,  p.  100. 


1.  Applied,  cited,  construed,  referred  to. 
8,3.  Construction  of  section — Act  of  1850. 
'  4.  Same — Extent  of  inqoixy. 
6.  Same — Part  of  system  for  regulation  of 
elections. 

6.  Same — Points  out  procedure. 

7.  Same — Same^-Is  no  part  of  substantiTe 

law. 

8.  Same — Provides  plain,  speedy,  and  ade- 

quate remedy. 

9.  Same — Xtepeal  of  former  statutes — Charter 

of  Oakland. 
10,,  11.  Election  contest  is  special  statutory  pro- 
ceeding. 

12.  Jurisdiction — Does  not  depend  on  what. 

13.  Same — Old  county  court. 

14.  Same — Old  district  court. 

15.  Same — Municipal  contests — City  of  Sae- 

ramento. 

16.  Same — City  of  San  Francisco. 

17.  Same — City  of  Santa  Bosa. 

18.  Same — Right  of  city  council  in  general 

19.  Prohibition — General  rule. 

20.  Same — In  contest  for  municipal  office. 

21.  Proceeding  under  this  section. 

22.  Same — Four  diflPerent  cases. 

23.  Same — Ground  of  contest  to  be  aUeged  in 

statement. 

24.  Same — Contest  may  be  instituted  by  any 

elector. 

25.  Same — Or  by  quo  warranto. 

26.  Right  to  contest — Apparent  official  right. 

27.  Same — Must  be  invoked  by  elector. 

28.  Same — Not  designed  for  rival  candidates 

alone. 

29.  Same — Object  of  contest. 

80.  What  is  ground  for  contest— Malconduet 

of  election  officers. 

81.  Same — That  some  other  person   received 

more  votes. 
32.  Same — Violation    of    law    by    contestant 

himself. 
83.  Same  —  Wrongful       nomination  —  lUegal 

placing  of  name  on  ticket. 
34.  What   is   no   ground   for  contest — Aiding 

and  abetting  illegal  registration. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Kfrk  vs.  Rhoads.  46 
Cal.  398.  401,  403  (construed);  Meredith  vs. 
Christy.  64  Cal  96.  27  Pac.  Rep.  863  (cited); 
Coglan  vs.  Beard.  66  Cal.  58,  59.  2  Pac.  Rep. 
737  (cited);  Russell  vs.  McDowell,  83  Cal.  70, 
71.  73,  74.  23  Pac.  Rep.  183  (referred  to); 
McQivney  vs.  Pierce.  87  Cal.     124.  126.  26  Pac. 


Rep.  269  (referred  to  and  construed);  Austin 
vs.  Dick,  100  Cal.  199,  201,  84  Pac.  Rep.  655 
(construed);  Lay  w.  Parsons,  104  Cal.  661,  38 
Pac.  Rep.  447  (referred  to);  Atkinson  vs.  Lor- 
beer.  Ill  Cal.  419.  420,  44  Pao.  Rep.  162  (re- 
ferred to);  Packard  vs.  Craiff.  114  Cal.  96.  96. 
46  Pac.  Rep.  1083  (applied);  People  ex  rel. 
Drew  vs.  Rodgers,  118  Cal.  893,  396.  400.  46 
Pac.  Rep.  740,  50  Id.  668  (referred  to);  Snlb- 
ley  vs.  Palmtag,  127  Cal.  31,  69  Pac.  Rep.  200 
(referred  to);  Snibfey  vs.  Palmtagr.  128  Cal. 
288,  284,  60  Pac.  Rep.  860  (construed  with 
611114.  1123  post);  Powers  vs.  Hitchcock.  129 
Cal.  326,  327.  61  Pac.  Rep.  1076  (referred  to); 
Parnham  vs.  Boland,  184  Cal.  161,  152,  66  Pac. 
Rep.  200,  866  (referred  to);  Patterson  vs.  r 
Hanley.  186  Cal.  266.  266.  68  Pac.  Rep.  821  | 
(referred  to);  Carter  vs.  Superior  Court,  188 
Gal.  160.  164,  70  Pac  Rep.  1067  (construed): 
Gibson  vs.  Superior  Court,  189  Cal.  4.  5,  72 
Pac  Rep.  848  (cited);  Maddux  vs.  Walthall. 
141  Cal.  418.  418.  416,  74  Pac.  Rep.  1026  (ap- 
plied);  Sweeny   vs.   Adams,   141   Cal.    668.    669. 

76  Pac  Rep.  182  (construed);  McMenomy  vs. 
Rueh.  142  Cal.  77,  78,  76  Pac.  Rep.  661  (re- 
ferred to);  Doty  vs.  Jenkins,  142  Cal.  497,  498. 

77  Pac.  Rep.  1104  (construed);  Ward  vs.  Crow- 
ell,  142  Cal.  687.  592.  76  Pac  Rep.  491  (con- 
strued); Trafton  vs.  Qulnn.  143  Cal.  469,  470, 
472,  77  Pac.  Rep.  164  (referred  to);  Wright 
vs.  Ashton,  148. Cal.  644.  646,  647.  77  Pac.  Rep. 
477  (construed  with  6 1114  .post>;  Scott  vs. 
Sheehan,  146  Cal.  691,  692.  79  Pac  Rep.  353 
(referred  to);  Qlbson  vs.  Twaddle  (Cal.  App. 
June  3.  1906),  81  Pac.  Rep.  727,  728  (con- 
strued): McCarthy  vs.  Wilson,  146  Cal.  328, 
820.  82  Pac  Rep.  848   (cited). 

As  to  actloas  for  asarpatloa  of  ofllee  or 
franchise,  see  ante  S8  802-810  and  notes. 

Aa  to  contest  by  an  elector  under  provislosis 
of  Pnrity  of  Elections  Act   (Stats.   1893,  p.  16). 
see  KERR'S  CYC.  POL.  CODE  1 1376  and  note   T 
pars.  2-8.  ^ 

As  to  contestlns  election  for  sovemor  or 
lleutenant-erovernor,  see  KERR'S  CYC.  POL. 
CODE  99  288-296. 

Aa  to  conteatlns  electlona  for  menbera  of 
leslalatvre,    see     KERR'S     CYC.     POL.    CODE 

19  273-283. 

Aa  to  malcondnct  of  Jndsea  of  electlont  see 
post  9  1112  and  note. 

Aa  to  when  election  cannot  be  nnnnlled 
npon  contcat  for  malcondnct  on  part  of  Judsa 
of  election,  see  post  9  1113  and  note. 
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TkaC  TtolatlOB  of  •leettoa  laws  by  eertala 
•fleers  l«  «  feioaj,  see  KBRR>8  OYC  PBM. 
COOB  HiO'U\k  and  noUa. 

%  COlfSTRUC^nOBr  of  SBCnON^Act  of 
iSBi,  Act  of  18S0  (Wood^B  Digest,  pp.  S80-882). 
upon  subject  of  olection  proceedlnss,  is  sub- 
stantially same  as  provisions  of  this  title  upon 
•nb)ect.^Packard  vs.  Craig.  114  Cal.  96^  88,  45 
Pae.  Rep.   1088. 

8     Act  of  1860  related  to  elections  for  offi- 
cers and   not   to  elections   for  county  seats.— 
;  Calaveras  Co.   vs.   Brockway.   80  Cal.   325,  337. 

4,  Bxteat  of  Inqvlry.— Only  matters  of  In- 
quiry for  court  under  this  section  are  those 
prescribed  In  subdivisions  1.  2.  3.  4,  unless 
person  "declared  elected'*  by  canvassing  board 
is  charged  with  violal!lon  of  provisions  of  Pur- 
ity of  Elections  Law,  in  which  event  it  may 
be  that  court  may  hear  and  determine  such 
charge.— Maddux  vs.  Walthall.  141  Cal.  418.  416. 
74  Pac   Rep.    1026. 

5.  Part  of  system  for  regvlatiOB  of  elee* 
ttoas.—- This  and  following  sections  of  this 
title,  providing  for  contest  of  elections,  though 
•eparated  from  other  cognate  provisions  by 
arrangement  of  code,  constitute  part  of  gen- 
eral system  for  regulation  of  elections  in  this 
state.— Kirk  vs.  Rhoads.  46  Cal.  398.  399.  408. 

t.  Points  ont  procedure.— This  sect.lon  points 
ont  procedure  and  powers  and  duties  of  su- 
perior court  with  reference  to  contesting  cer- 
tain elections,  and  81126  post  gives  an  appeal 
to  supreme  court.— Carter  vs.  Superior  Court. 
118  Cal.  150.  152.  70  Pac.  Rep.  1067. 

T.    Saaic — la   no   part   of   aubstantlre   law.— 

This  section  provides  that  any  elector  may 
contest  right  of  any  person  declared  to  have 
been  elected  to  office  for  certain  causes  and 
subsequent  sections  provide  how  electors  shall 
proceed  to  institute  and  conduct  such  con- 
test This  section  is  clearly  part  of  law  of 
procedure  and  not  substantive  law.  It  pro- 
vides by  whom  and  by  what  proceedings  such 
contests  may  be  carried  on.  It  does  not  pre- 
scribe any  additional  disqualiflcatlons  of  per- 
sons who  hold  office.  It  throws  no  new  light 
upon  question  whether  at  time  of  his  election 
contestee  was  "capable  of  being  elected."  One 
who  may  be  eligible  at  time  for  qualifying  is 
eligible  to  office  at  time  of  election.— Ward 
▼s.  Crowell.  142  Cal.  687.  692.  76  Pac.  Rep.  491. 

8^    Provides  plalBt  apeedy«  and  adeqaate  reas- 

€dy.— This  section  provides  plain,  speedy,  and 
sdequate  remedy  in  case  of  election  contests. 
This  and  next  succeeding  sections  of  this  title 
provide  exclusive  remedy  for  setting  aside  or 
caaceling  certificate  of  election  issued  as  re- 
sult of  official  canvass  by  board  of  super- 
visors. To  hold  otherwise  would  lead  to  In- 
congruous results. — Gibson  vs.  Twaddle  (Cat 
,  App.  June  3.  1905).  81   Pac  Rep.  727.  728. 

t.  Repeal  of  former  statvtes — Charter  of 
'  OaUaad. — This  section  adopted  uniform  rule 
for  all  election  contests  and  necessarily  re- 
pealed all  former  statutes  inconsistent  there- 
with. It  repealed  municipal  charter  of  Oak- 
land, giving  common  council  of  that  city 
exclusive  jurisdiction  to  hear  and  determine 
election   contests   for  office   of  councilman   of 


city  council  of  that  city.— McOlvney  vs.  Pierce. 
87  Cal.  124.  186.  26  Pac.  Rep.  269. 

10.  BI4BCTION  CONTBST  IS  A  SPECIAL 
STATUTORY  PROCBBDING.— Under  this  sec- 
tion election  contest  is  statutory  proceeding- 
It  is  to  obtain  recanvass  of  votes  cast  at  elec- 
tlon  In  which  some  person  was  declared  elected, 
and  contest  is  simply  over  right  of  person  "de- 
clared elected."— Austin  vs.  Dick.  100  Cal.  199, 
201,  34  Pac.  Rep.   656. 

11.  An  election  contest,  under  this  section, 
is  special  statutory  proceeding,  designed  to 
contest  right  of  person  "declared  elected"  to 
enter  into  and  hold  office.— Maddux  vs.  Wal- 
thall. 141  Cal.   412.  415.  74  Pac.   Rep.   1026. 

IX  JURISDICTION  —  Does  not  depemd  oa. 
what. — Jurisdiction  of  court  to  entertain,  or 
right  of  elector  to  commence  an  election  con- 
test, does  not  in  any  manner  depend  upon 
whether  person  who  was  declared  to  be  elected 
by  board  of  supervisors  qualifies  for  office  by 
filing  his  official  oath  or  bond  or  not.  It  is  not 
necessary  that  he  qualify  to  confer  Jurisdic- 
tion, nor  can  court  be  devested  of  Jurisdiction 
because  he  fails  to  do  so.— Sweeny  vs.  Adams. 
141  Cal.  668.  560.  75  Pac.  Rep.  182. 

18,  Old  coanty  coort. — Legality  of  election 
to  city  office  in  city  of  Sacramento  could  be 
investigated  by  old  county  court. — Kirk  vs. 
Rhoads.  46  Cal.  398.  402. 

14.  Old  district  eo«rt  had  Jurisdiction  of 
contested  election  cases. — People  ex  rel.  Budd 
vs.  Holden,  28  Cal.  123,  130. 

18.  MUNICIPAL  CONTESTS— City  of  Saera- 
Bseato. — Provisions  of  this  title  apply  to  elec- 
tion of  city  officers  of  city  of  Sacramento.— 
Kirk  vs.  Rhoads.  46  Cal.  898.  402. 

15.  City  of  San  Francisco. — Determination 
of  questions  relating  to  qualification  for  office 
of  tax-collector  of  San  Francisco  in  an  ac- 
tion to  contest  election  of  such  officer  under 
subdivision  8  of  this  section.  —  Sheehan  vs. 
Scott  146  Cal.  684.  691.  79  Pac.  Rep.  860.  See 
Scott  vs.  Sheehan.  145  Cal.  691,  692.  79  Pac. 
Rep.    868. 

17.  City  of  Santa  WUmm  has  «power  under  its 
charter  to  determine  contests  of  election  for 
city  officers,  and  its  determination  la  final  and 
conclusive. — Carter  vs.  Superior  Court.  188  Cal. 
160.  168.  164.  70  Pac.  Rep.  1067. 

1&     Right     of     city     coanetl.     In     generaL— 

Legislature  may  commit  to  city  council  right 
to  determine  question,  in  cases  of  contest,  as  to 
who  has  been  legally  chosen  to  be  an  officer 
of  such  city,  and  also  to  make  such  determina- 
tion exclusive. — Carter  vs.  Superior  Court.  138 
Cal.  160.  164,  70  Pac.  Rep.  1067. 

IS.  PROHIBITION— General  mle.— Prohibi- 
tion will  not  He  to  prevent  superior  court 
from  determining  election  contest,  whether 
such  court  has  or  has  not  Jurisdiction.  If  it 
has.  supreme  court  cannot  prohibit  It;  If  it 
has  not.  petitioner  canno^t  be  harmed  by  Its 
proceedings.— Gibson  vs.  Superior  Court.  139 
Cal.  4.  6.  72  Pac.  Rep.  848 

to.  In  contest  for  mnnldpnt  office. — Superior 
court  may  be  prevented  by  prohibition  from 
hearing  contest  of  election  for  municipal  office. 
of  which  contest  city  council   has  been   given 


5  Ilia      (1614) 


RIGHT  TO  CONTBST— WHAT  18  AND  WHAT  NOT  OBOUVTD  FOB. 


IPt.  IIL 


exclusive  Jurisdiction.  —  Carter  vs.  Superior 
Court.  138  Cal.  160.  165.  70  Pac.  Rep.  1067. 

21.  PROCEEDING   UNDER  THIS   SECTION. 

—If  person  without  proper  qualifications  Is 
elected  to  office  and  enters  upon  discharge  of 
Its  duties,  he  becomes  officer  de  facto,  and 
proper  method  of  inquiring  Into  his  eligibility 
or  ineligibility  Is  proceeding  to  contest  his 
election,  or  one  by  writ  of  quo  warranto. — 
Satterlee  vs    San  Francisco.  23  Cal.  314.  320 

22.  Four  different  eases. — Proceeding  under 
this  section  is  statutory,  and  can  be  Inaugu- 
rated in  four  different  cases  stated  therein. — 
Snibley  vs.  Palmtag.  128  Cal.  288.  284,  60  Pac. 
Rep.  860. 

28.  GrovBfl  of  eoatest  to  be  alleged  In  state- 
ment.— Where  ground  for  contest  specified  in 
this  section  is  relied  on.  It  should  be  alleged 
In  statement  of  contest. — McCarthy  vs.  Wilson. 
146  Cal.  323.  329.  82  Pac.  Rep.  243 

24.  May  be  instituted   by  any  elector. — The 

proceedings  provided  for  by  this  section  may 
be  instituted  by  any  elector. — Maddux  vs.  Wal- 
thall. 141  Cal.  412.  416.  74  Pac.  Rep.  1026. 

25.  Or  by  quo  warranto. — There  are  two 
separate  and  distinct  modes  by  which  to  test 
title  to  office:  one  is  by  proceeding  in  nature 
of  quo  warranto  against  any  person  who 
usurps  or  intrudes  into  public  office;  other  is 
by  contesting  an  election  under  provisions  of 
this  title.— Powers  vs.  Hitchcock.  129  Cal.  326. 
326.    61    Pac.   Rep.    1076.     . 

26.  RIGHT  TO  CONTEST— Apparent  ofldal 
right. — This  section  provides  for  contest  of 
apparent  official  right  only,  created  by  declara- 
tion of  board  of  supervisors  sitting  as  can- 
vassing board.  When  this  section  concerning 
contests  says  that  elector  may  "contest  right 
of  any  person  declared  elected  to  office."  It 
means  apparent  right  which  declaration  of 
such  board  creates.  No  other  right  is  Involved. 
—Sweeny  vs.  Adams.  141  Cal.  658.  560.  76  Paa 
Rep.    182. 

27.  Must  be  luTOked  by  oleetor. — No  special 
right  of  contest  Is  given  to  candidate  as  such. 
The  right  is  conferred  upon  any  elector  and 
can  only  be  Invoked  as  elector,  and  when  so 
invoked,  contest  is  regarded  as  of  public  na- 
ture, where  irregularities  and  frauds  at  ballot- 
box  or  In  vote,  or  official  misconduct  of  officers 
are  investigated,  so  that,  by  purgation  of 
polls,  if  necessary,  right  of  electors  to  have 
Buch  public  officers  as  have  been  honestly  and 
legally  elected  by  them  assume  their  offices 
Is  sustained  and  enforced. — Sweeny  vs.  Adams. 
J41  Cal.  558.  561.  75  Pac.  Rep.  182. 

28.  Not  designed  for  rival  candidates  alone. 

— Right  to  contest  election  Is  not  designed 
exclusively  for  benefit  of  rival  candidates  in 
election.  Right  to  public  office  is  not  a  matter 
which  concerns  them  alone,  nor  is  It  Interest 
alone  of  contending  individuals  that  is  to  be 
considered  in  contest.    As  far  as  they  are  con- 


oornad.  their  Interest  Is  exclusively  personal 
and  pecuniary  one.  Paramount  to  their  claim 
is  deep  public  concern  involved  as  to  who  are 
entitled  to  hold  office  for  which  suffrages  of 
electors  have  been  cast. — Sweeny  vs.  Adams. 
141  Cal.  558.  561.  75  Pac.  Rep.  182. 

20.  Object  of  contest  which  is  Initiated 
upon  ground  of  malconduct  on  part  of  board 
of  judges  of  election  is  not  to  examine  Into 
matters  transpiring  subsequent  to  declaration 
of  canvassing  board  and  which  may  strengthen 
or  weaken  claim  of  person  declared  elected 
by  It.  It  has  far  more  effective  and  extended 
purpose.  The  contest  attacks  election  Itself 
It  is  not  concerned  with  certificate  of  election 
or  proceedings  subsequent  thereto,  which  are 
merely  Indicia  of  right  to  enter  upon  duties  of 
office,  but  goes  back  of  all  these  to  fountain 
source  of  official  title  and  ascertains  whether 
sovereign  will,  as  expressed  at  polls  and  upon 
which  canvassing  board  assumes  to  declare 
result  of  election,  has  by  such  declaration  been 
fairly,  honestly,  and  legally  expressed.  It 
probes  into  and  examines  conduct  of  election 
officers  upon  whose  returns  canvassing  board 
acts.  It  recanvasses  votes  cast  and  ascertains 
whether  person  who  was  declared  elected  by 
such  board  had  highest  number  of  legal  votes 
—Sweeny  vs.  Adams.  141  Cal  558.  660.  75  Pac 
Rep.  182. 

« 

80.  li¥HAT    IS    GROUND    FOR    CONTEST— 
Malconduct  of  election  ofiicers. — Malconduct  on 
part  of  board  of  Judges  of  election  or  any  mem-    ^ 
ber    thereof    Is    good    ground    for    contest    of    - 
election.— Russell  vs.  McDowell.  83  Cal    70.  79. 
82.   23   Pac.    Rep.    183. 

81.  That  some  other  person  recelTcd  more 
▼otes. — That  some  other  person  received  more 
votes  than  person  declared  elected,  or  an  equal 
number  with  such  person.  Is  not  made  ground 
of  contest  under  the  above  section.— Snibley 
vs.  Palmtag.  128  Cal.  283.  284.  60  Pac.  Rep 
860. 

S2.     Violation  of  law  by  contestant  himself. 

— It  was  never  designed  that  contestee  might 
prevent  determination  as  to  his  right  of  office 
by  showing  that  contestant  himself  had  vio- 
lated certain  laws,  and  was  himself,  therefore, 
not  entitled  to  office.— Maddux  vs.  Walthall. 
141  Cal.  412.  415.  74  Pac    Rep.  1026. 

33.  Wrongful  nomination — Illegal  placing  of 
name  on  ticket. — Fact  that  defendant  wrong- 
fully procured  his  nomination  or  had  his  name 
illegally  placed  upon  tickets,  not  being  within 
provisions  of  this  section,  Is  not  ground  for 
contest- Powers  vs.  Hitchcock.  129  Cal.  326, 
827.    61    Pac.    Rep.    1076. 

84.  WHAT  IS  NO  GROUND  FOR  CONTEST 
— ^Aiding    and    abetting    illegal    reglstration.- 

Alding   and   abetting   registering   officer   in   11 
legal    registry    of    voters    does    not    constltui « 
ground    for    contesting   an    election. — Meredith 
vs.  Christy.  64  Ckl.  95.  27  Pac.  Rep.  863. 


§  1112.  IRRE0ULARIT7  AND  IMPROPER  CONDUCT  OF  JUDOES,  WHEN 
TO  ANNUL  ELECTIONS.  No  irrej^ularity  or  improper  conduct  in  the  proceedings 
of  the  .iudges,  or  [of]  any  of  them,  is  such  malconduct  as  avoids  an  election,  unless 
the  irregularity  or  improper  conduct  is  such  as  to  procure  the  person  whose  right 
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to  the  oiBce  is  contested  to  be  declared  elected,  when  he  had  not  received  the 
highest  number  of  legal  votes. 

History:     Enacted  March  11»  1871. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction  of  section. 

3.  Rejecting  votes  of  precinct,  when  justified. 

4.  Same — Disregarding  requirements — Fraud. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FBRRBD  TO,  etc..  In:  Russell  vs.  McDowell, 
S3  Cal.  70.  7S,  23  Pac.  Rep.  183  (construed); 
Tebbe  vs.  Smith.  108  Cal.  101.  111.  49  Am.  St. 
Rep  68.  41  Pac.  Rep.  454,  29  L.  R.  A.  673  (ap- 
plied); People  ex  rel.  Lee  vs.  Prewett.  124  Cal. 
7.  13.  66  Pac.  Rep  610  (cited);  Hayes  vs.  Klrk- 
wood.  136  Cal.  396,  402.  69  Pac.  Rep.  30  (ap- 
plied): Davis  vs.  GrunlfiT.  143  Cal.  886.  342.  76 
Pac.  Rep.  1102  (cited);  Abbott  vs.  Hartley.  148 
Cal.  484,  486,  77  Pac.  Rep.  410  (applied):  Wright 
vs.  Ashton,  143  Cal.  644,  646,  647  (construed), 
77  Pac  Rep.  477  (construed),  649  (cited  In  tils- 
op.). 

Aa  to  effect  of  Irvciriilarltles  In  conduct  of 
election^  see  monographic  note  90  Am.  St.  Rep. 
72-89. 

As  to  what  Irrcffnlarttlcs  will  avcAd  clcc- 
liono,  see  monographic  note  90  Am.  St.  Rep. 
46-92. 

2.  COWSTRUCTIOW  OF  SECTION.— If  con- 
cluding provision  of  this  section,  viz.:  "when 
he  had  not  received  highest  number  of  legal 
votes,"  be  read  as  meaning  "when  he  had  not 
received  as  many  votes  as  were  given  to  some 


other  person."  construction  supported  by  Po- 
litical Code  9  1067,  section  Is  brought  Into  har- 
mony with  8  1114  post.— Wright  vs.  Ashton,  148 
Cal.  544,  547,  77  Pac.  Rep.  477. 

See  KERR'S  CYC.  POL.  CODE  91067  and 
note. 

S.  REJECTING  VOTE  OF  PRECINCT, 
"WHEN  JUSTIFIED. — Where  officers  of  an  elec- 
tion disregard  provisions  of  99  1225,  1226,  Po- 
litical Code,  and  are  not  called  as  witnesses 
in  an  election  contest  to  explain  their  conduct 
and  to  show  that  they  either  acted  through 
ignorance  of  law  or  were  not  actually  guilty 
of  any  fraudulent  intent,  it  cannot  be  presumed 
that  they  erred  through  Ignorance  of  law  and 
were  not  guilty  of  such  Intent,  and  if  a  prima 
facie  case  of  fraudulent  voting  is  made  out. 
court  is  justified  in  rejecting  entire  vote  of 
precinct. — Russell  vs.  McDowell,  83  Cal.  70,  79, 
28  Pac.  Rep.  188. 

See  KERR'S  OYa  POU  CODE  191225.  1226 
and  notes. 

4.  Dloreirardtas  rcaalrcuients — Fraud. — Dis- 
regard of  mandatory  requirements  of  election 
law,  or  of  merely  directory  provisions,  coupled 
with  such  actual  fraud  as  makes  true  result 
doubtful,  is  ground  for  throwing  out  entire 
vote  of  precinct  where  there  are  no  means 
of  purging  poll.— Russell  vs.  McDowell,  83  Cal. 
70,  79,  23  Pao.  Rep.  188. 


§  1113.  WHEN  NOT  TO.  When  any  election  held  for  an  office  exewised  in 
and  for  a  county  is  contested  on  account  of  any  malconduct  on  the  part  of  the 
board  of  judges  of  aiiy  township  election,  or  any  member  thereof,  the  election 
cannot  be  annulled  and  set  aside  upon  any  proof  thereof,  unless  the  rejection  of 
the  vote  of  such  township,  or  townships,  would  change  the  result  as  to  such 
office  in  the  remaining  vote  of  the  county. 

History:     Enacted  March  11,  187S. 


1.  Construction  of  section. 

2.  Same — Intention  of  legislature. 

3.  Burden  of  proof. 

4.  6ame — Shifts  of  contestee,  when. 

5.  Same — Contestant  must  show,  what. 

6.  Disregard  of  directory  provisions — Does  not 

justify  rejection  of  votes,  when. 

7.  Same— Effect  of  departure. 

8.  Same — Effect  of,  if  followed  by  actual  fraud. 

9.  Same — Same — Reasonable  observance  of  pre- 

scribed conditions  required. 

10.  Irregularities     not    vitiating    election  —  Ar- 

rangement of  polling- places. 

11.  Same — Important  question  is,  what. 

12.  Same — No  injury  of  candidacy. 

13.  Same — Not  affecting  final  result. 

14.  Same — Unless  fraud,  etc,  is  shown. 

15.  Same — Unless  in  case  of  failure  to  reeeive 

highest  number  of  legal  votes. 

16.  Malconduct  or  official  delinquency. 

17.  Same — Election  of  county  officer  not  avoided, 

when. 

18.  Same — Entire  vote  of  ward  not  to  be  re- 

jected, when. 


19.  Bule  applied  in  case  of  errors,  or  wrongful 

acts  of  officers. 

20.  Test  of  departure  from  requirements  of  law. 

21.  What  does  not  invalidate  election ~  Delay  in 

opening  polls. 

22.  Same — Failure  to  return  tally  lists. 

23.  Same — Failure  to  write  names  across  seal  of 

envelope. 

24.  Same — Mere  receiving  and  counting  of  votes 

improperly  given. 

25.  Same — Neglect  of  officers  to  be  sworn. 

26.  Same — Preserving  purity  of  ballot-box. 

As  to  conntlns  and  rejection  of  ballots,  see 
KBRR'S  CYC.  POL.  CODE  }  1211  and  note  pars. 
6-22. 

Aa  to  mandatorj  and  directory  provlalons, 
see  KERB'S  CYC.  POL.  CODE  8  1204  and  note 

par.   4. 

A«  to  inrhat  la  not  oflUclal  malcoadact,  see 
KERR'S  CYa  POL.  CODE  8  1225  and  note  par. 
10. 

Irrcffnlarltlea  inrhlcii  do  not  Joatlfr  thro^rlnfc 
oat  of  preelnet.— See  KERR'S  CYC.  POU  CODE 
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*  S  1203  and  note  par.  2;  11204  and  note  par.  8; 
{  1205  and  note  par.  10;  8  1211  and  note  par.  6. 

''Retama**  means,  what* — See  KBRR'S  CTC 
POU  code:  81261  and  note  par.  2;  81263  and 
note  par.  2. 

That  mere  Irrerularitlee  oa  part  of  electloa 
ofllcera  do  not  vitiate  electloa,  see  authorities 
cited  in  notes  33  Am.  St.  Rep.  610;  68  Am.  St. 
Rep.  807;  90  Am.  St.  Rep.  72,  78. 

TVbat  fallnre  or  dlaresard  of  directory  pro- 
rlaioB*  off  atatute  by  election  ofllcera  ahall  not 
prejndlce  TOterot  see  KBRR'fl  CYC.  POL.  CODB 
1 1261  and  note  pars.  4-6. 

IVhat  will  not  Invalidate  election. — See 
KBRR'S  CYC.  POL.  CODES  8  1268  and  note  pars. 
2-6. 

1.  CONSTRVCTIOIf  OP  SECTION.  —  Lan- 
guage of  this  section  is  equally  applicable  to 
mandatory  as  to  directory  provisions  of  elec- 
tion laws,  and  it  must  receive  construction 
reconcilable  with  doctrine  as  to  effect  of  dis- 
regardlnsr  mandatory  provisions.     We  conclude 

•  its  meanlngr  to  be  merely  that  election  of 
county  officer  as  sheriff  will  not  be  avoided  un- 
less enough  precincts  are  excluded  for  mal- 
conduct  of  election  boards  to  destroy  his  ma- 
jority.—Russell  vs.  McDowell,  88  Cal.  70,  78,  28 
Pac.  Rep.   183. 

2.  Intention  of  lesialatare. — ^Legislature  did 
not  mean  that  returns  of  candidate  should  be 
set  aside  when  election  was  held  at  proper 
time  and  place  and  for  proper  office*  unless  It 
affirmatively  appears  that  there  was  such  ir- 
regularity as  affected  result  of  election.  When 
these  irregularities  of  mere  mode  occur,  it 
rests  with  contestant  to  show  that  they  change 
result.— Whipley  vs.  McKune,  12  Cal.  362,  362. 

S.  BURDEN  OF  PROOF.— One  who  relies 
upon  overcoming  prima  facie  correctness  of 
official  canvass  by  resort  to  ballots  must  first 
show  that  they,  as  presented  to  court,  are  in- 
tact and  genuine;  and  where  mode  of  preserva- 
tion is  enjoined  by  statute,  proof  must  be 
made  of  substantial  compliance  with  require- 
ments of  that  mode.  But  such  requirements 
are  construed  as  directory  merely,  object 
looked  to  being  to  preservation  inviolate 
of-  ballots.  If  this  is  established,  It  would  be 
manifestly  unjust  to  reject  them  merely  be- 
cause directory  mode  of  reaching  it  had  not 
been  followed.— Tebbe  vs.  Smith.  108  Cal.  101, 
107,  49  Am.  St  Rep.  68,  41  Pac.  Rep.  464,  29 
L.  R.  A.  673. 

As  to  burden  of  provlnc  apollatlon  of  ballota> 
see  post  8  1122  and  note  par.  7. 

4.  Shlfta  to  eonteatee,  when.— When  a  sub- 
stantial compliance  with  provisions  of  stat- 
ute has  been  shown,  burden  of  proof  shifts  to 
contestee  of  establishing  that,  notwithstand- 
ing this  compliance,  ballots  have  in  fact  been 
tampered  with,  or  that  they  have  been  ex- 
posed under  such  circumstances  that  a  viola- 
tion of  them  may  have  taken  place.  But  this 
proof  is  not  made  by  naked  showing  that  it 
was  possible  for  one  to  have  molested  thenu 
Law  cannot  guard  against  mere  possibility, 
and  no  Judgment  of  any  of  its  courts  Is  ever 
rendered  upon  one.— Tebbe  vs.  Smith.  108  Cal. 
101.  107.  49  Am.  St  Rep.  68,  41  Pac.  Rep.  454. 
29  L.  R  A.  678. 


8.  Contestant  mnat  aliowy  what. — As  returns 
are  prima  facie  evidence  of  facts  they  Import 
and  as  returned  candidate,  especially  after 
being  commissioned,  is  prima  facie  entitled 
to  office,  contestant  must  show  not  only  that 
irregularities  occurred  in  conduct  of  election, 
but  that  in  consequence  of  irregularities,  de- 
clared result  was  different  from  what  it  other- 
wise would  have  been. — ^Whipley  vs.  McKune, 
12  Cal.  862,  362. 

«.  DISRBGARD  OF  DIRBCTORT  PROVI- 
SIONS—Does  not  Jnatlfy  rejection  of  .vote,  wben 

—An  honest  or  mistaken  disregard  by  election 
officers  of  directory  provisions  of  statute  re- 
lating to  elections  and  which  does  not  result 
in  manifest  fraud  does  not  Justify  rejection  of 
entire  vote  of  precinct— Davis  vs.  Grunig,  148 
Cal.  336.  889,  76  Pac.  Rep.  1102. 

7.  fiSflect  of  departure. — ^Mandatory  provi- 
sions for  holding  election  must  be  followed, 
or  failure  will  vitiate  it,  while  departure  from 
terms  of  directory  provisions  will  not  render 
it  void,  in  absence  of  further  showing  that 
result  has  been  changed  or  rights  of  voters 
Injuriously  affected  thereby.^Tebbe  vs.  Smith. 
108  Cal.  101,  111,  49  Am.  St  Rep.  68,  41  Pac. 
Rep.  464.  29  L.  R.  A.  678. 

8.  Bflect  of  If  followed  by  netnal  fmnd.- 
Honest  or  mistaken  disregard  of  directory  pro- 
visions of  statute  not  resulting  in  manifest 
fraud  does  not  afford  ground  for  rejecting 
entire  vote  of  precinct;  but  neglect  of  direc- 
tory provisions  of  statute  designed  to  prevent 
fraudulent  voting,  followed  by  actual  fraud  of 
that  character,  sufficient  In  extent  to  throw 
doubt  on  result  of  election,  is  ground  for  re- 
jecting entire  vote  of  precinct  if  there  is  no 
means  of  purging  poll.— Russell  vs.  McDowell, 
88  Gal.  70,  77,  28  Pac.  Rep.  188. 

S.  Reasonable  obaervnnce  of  prescribed  con- 
dltlona  required. — Substantial  compliance  with 
terms  of  directory  provisions  is,  after  all,  re- 
quired, and  such  substantial  compliance  is  not 
had  by  strictly  following  some  provisions, 
while  essentially  failing  to  observe  others. 
There  must  be  reasonable  observance  of  all 
prescribed  conditions. — Tebbe  vs.  Smith,  108 
Cal.  101,  112.  49  Am.  St  Rep.  68.  41  Pac.  Rep. 
464,    29    L.   R.   A.    678. 

10.  IRRBGVLARITIBS  NOT  VITIATING  AN 
BLECTION— Arrangenient   of   polling    places.— 

It  must  be  remembered  that  neither  voters 
nor  those  voted  for  have  any  control  over 
officers  of  election;  and  to  upset  election  be- 
cause such  officers  have  failed  to  strictly  com- 
ply with  law.  such  as  In  matters  relating  to 
arrangement  of  polling  places,  or  slight  Ir- 
regularities in  conduct  of  election,  and  where 
it  appears  that  no  harm  was  done  thereby, 
would  be  to  encourage  irregularities  commit- 
ted for  very  purpose  of  invalidating  an  elec- 
tion.—Hayes  vs.  KIrkwood,  136  Cal.  896.  402.  69 
Pac.  Rep.  30. 

11.  Inporfant  qneatton  Is,  what — ^The  im- 
portant question  in  election  contest  is.  whether 
qualified  voters  have  been  deprived  of  fair  op- 
portunity of  expressing  their  preference.  Mere 
irregularities  which  do  not  affect  result  should 
be  disregarded. — Preston  vs.  Culbertson,  68  Cai. 
198.  209. 
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tX  No  injwej  of  candidacy.— Mere  Irregu- 
larities on  part  of  officers  of  election  cannot 
prevent  oount  of  vote  against  eontestee,  where 
there  was  no  malconduct  on  part  of  boards  of 
Judges  whereby  he  was  injured  In  his  candl- 
dacy  In  any  way;  no  misconduct  which  in  any 
way  prevented  full  and  fair  expression  of  will 
of  qualified  electors  of  precinct  or  to  have 
diminished  number  of  legal  votes  that  con- 
te^tee  would  otherwise  have  received.-^Abbott 
vs.  Hartley,  143  Cal.  484,  486,  77  Pac  Rep.  410. 

13.  Not  affecting  final  reenlt. — ^Mere  irregu- 
larities which  do  not  affect  final  result  of  elec- 
tion, or  in  other  words,  which  do  not  produce 
different  result  from  that  which  would  have 
otherwise  happened,  do  not  vitiate  such  elec- 
tion.— Spra^ue  vs.  Norway,  31  Cal.   173,  175. 

14.  Same — Unless    frand»    etc;>    Is    sboivn.— 

Irregularities  on  part  of  election  officers  will 
not  invalidate  an  election,  unless  fraud,  collu- 
sion, or  some  suspicious  circumstances  are 
shown. — Whipley  vs.  McKune,  12  Cal.  862,  361. 

ISw  Unless  In  case  of  fnllnre  to  receive  high- 
est nnmber  of  legal  votes. — No  irregularity  or 
improper  conduct  in  proceedings  of  Judges,  or 
any  of  them,  is  such  malconduct  as  will  avoid 
an  election,  unless  irregularity  or  Improper 
conduct  Is  such  as  to  procure  person  whose 
right  to  office  is  contested  to  be  declared 
elected  when  he  has  not  received  highest  num- 
ber of  legal  votes. — Freshour  vs.  Howard,  142 
Cal.  501.   504,  77  Pac.  Rep.  1101. 

Id.  MALCONDUCT  OR  OFFICIAL  DBLIN- 
<|UBNCY«  —  Where  votes  were  cast  by  duly 
qualified  electors,  on  lawful  occasion  and 
proper  place,  their  effect  cannot  be  defeated 
by  reason  of  mere  official  delinquency  of  elec; 
.  tion  officers.— Bourland  vs.  Hlldreth,  26  Cal. 
I  161.  214. 

17.  Rlectlon  of  eonnty  ofllcer,  not  avoided* 
when. — Election  of  county  officer  such  as  sher- 
iff will  not  be  avoided  unless  enough  precincts 
are  excluded  for  malconduct  of  election  boards 
to  destroy  his  majority. — Russell  vs.  McDowell. 
83  Cal.   70,  78,  23   Pac.  RQp.   183. 

18.  Bntlre  vote  of  ward  not  to  be  rejeetedy 
when. — Entire  vote  of  ward  of  city  shoulC  not 
be  rejected  for  malconduct  on  part  of  election 
board,  where  it  affirmatively  appears  by  testi- 
mony of  officers  of  election,  and  finding  of 
court,  that  everything  was  done  In  good  faith 
and  that  no  fraud  was  committed. — Atkinson 
vs.  Lorbeer,  111  Cal.  419,  420,  423,  424.  44  Pac. 
Rep.    162. 

la.  RULB  APPLTBD  IN  CASE  OF  BRRORS, 
OR  WRONGFUL  ACTS  OF  OFFICERS.— Those 
provisions  of  Political  and  Penal  Codes  which 
make  it  felony  to  act  as  election  officer  with- 
out having  been  appointed  and  qualified  as 
'  such,  and  which  Impose  penalties  upon  person 
I  who  so  acts,  do  not  declare  that  election  Is 
void  for  that  cause.  The  principle  underlying 
decisions    on    this    question    is    that    rights    of 


voters  shall  not  be  prejudiced  by  errors  or 
wrongful  acts  of  officers  of  election  unless  it 
shall  appear  that  fair  election  and  honest 
count  were  thereby  prevented.— People  ex  rel. 
Lee  vs.  Prewett.  124  Cal.  7,  12.  66  Pac.  Rep 
619:  Davis  vs.  Orunlg,  143  Cal.  836,  342,  76 
Pac.  Rep.  1102. 

20.  TBST  OF  DBPARTURBS  FROM  RB- 
QUIRBMBNTS  OF  LAW.— It  is  practically  im- 
possible to  lay  down  any  general  rule  covering 
all  cases,  but  true  test  to  be  applied  to  depart- 
ures from  requirements  of  laws,  relating  to 
conduct  of  elections,  on  proper  day,  and  at 
proper  place,  be  those  requirements  mandatory 
or  directory.  Is  as  to  whether  or  not  particular 
departure  is  of  such  nature  as  to  make  It 
impossible  or  extremely  difficult  to  determine, 
under  circumstances  of  case,  whether  fraud 
had  been  committed,  or  anything  done  which 
would  afTect  result. — Ken  worthy  vs.  Mast,  141 
Cal.  268,  271,  74  Pao.  Rep.  841. 

2L  WHAT  DOBS  NOT  INVALIDATB  BLEC- 
TION — Delay  In  opening  polls. — Blight  delay  in 
opening  polls  does  not  invalidate  vote  of  pre- 
cinct where  officers  acted  without  fraudulent 
Intent  and  result  could  not  have  been  changed. 
— Kenworthy  vs.  Mast,  141  Cal.  268.  272,  278, 
74  Pac.  Rep.  841. 

As  to  delay  In  opening  polls,  see  par.  25  this 
note. 

22.  Fallare  to  return  tally  lists.— Mere  fail- 
ure of  election  officers  properly  to  return  tally 
lists,  as  required  by  law,  does  not  preclude 
court  from  counting  ballots  returned  where 
election  was  otherwise  valid  at  precinct. — 
Davis  vs.  Grunlg,  143  Cal.  836.  338.  341,  342, 
76  Pac  Rep.  1102. 

28.  Fnllnre  to  write  names  across  seal  of 
ent'elope.— Failure  of  election  officers  to  write 
their  names  across  seal  of  envelope  containing 
ballots  does  not  invalidate  election  where  bal- 
lots are  properly  preserved  and  no  Injury  re- 
sults.—McCarthy  vs.  Wilson,  146  Cal.  323.  328. 
82  Pac.  Rep.  243. 

24.  Mere  receiving  and  eoanting  of  votes 
Improperly  given  does  not  Invalidate  election. 
—Whipley  vs.  McKune,  12  Cal.  362.  357. 

25.  Neglect  of  oflleers  to  be  sworn. — Delay 
of  half  hour  in  opening  polls,  or  neglect  of 
officers  of  election  to  be  sworn,  does  not  aflPect 
validity  of  election  unless  It  appears  that  fair 
election  and  honest  count  were  thereby  pre- 
vented.—Peopls  ex  rel.  Lee  vs.  Prewett.  124 
Cal.  7.  12,  13,  56  Pac.  Rep.  618.  See  Whipley 
vs.  McKune,  12  Cal.  352,  357. 

As  to  delay  In  opening  polls,  see  par.  21  this 
note. 

20.  Preserving  parity  of  ballot-box.— While 
courts  are  very  indulgent  respecting  omissions, 
inadvertencies,  and  mistakes  of  officers  of  elec- 
tions, they  should  be  required  so  to  perform 
their  duties  as  to  preserve  ballot*box  pure.— 
Knowles  vs.  Yates,  31  Cal.  82,  93. 


§  1U4.  ILLEGAL  VOTES,  WHEN  NOT  TO  VITIATE  ELECTION.  Nothing 
in  the  fourth  ground  of  contest,  specified  in  section  eleven  hundred  and  eleven, 
is  to  be  so  construed  as  to  authorize  an  election  to  be  set  aside  on  account  of 
illegal  votes,  unless  it  appear  that  a  number  of  illegal  votes  has  been  given  to 
the  person  whose  right  to  the  office  is  contested,  which,  if  taken  from  him,  would 
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reduce  the  number  of  his  legal  votes  below  the  number  of  votes  given  to  some 
other  person  for  the  same  office,  after  deducting  therefrom  the  illegal  votes  which 
may  be  shown  to  have  been  given  to  such  other  person. 

History:     Enaeted  March  11,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction   of  section. 

3.  Ballots — How  construed— Parol  evidence. 

4.  Counting  of  ballots. 

5.  Same — Refusal  to  count. 

6,7.  Illegal  votes  do  not  vitiate  election. 

8.  Setting   election   aside  —  Another  receiving 

higher  number  of  legal  votes. 

9.  Same — Result  procured  by  illegal  votes. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Soto  vs.  Vannoy,  65  Cal. 
285.  286.  3  Pac.  Rep.  895  (construed  with  8  1122 
post):  Russell  vs.  McDowell,  83  Cal.  70,  73,  23 
Pac.  Rep.  183  (applied);  Snlbley  vs.  Palmtas, 
128  Cal.  283,  284,  60  Pac.  Rep.  860  (applied): 
Wright  vs.  Ashton,  143  Cal.  544,  547,  77  Pac. 
Rep.   477    (construed). 

Aa  to  eoBteatlBS  electlona  beeaose  of  Illegal 
votea,  evidence  admlaalble  to  ahow  what  votea 
ore  illcflral,  and  for  whom  they  were  caat,  and 
power  to  compel  anquallfled  voter  to  diacloae 
for  whom  he  voted,  see  monographic  note  84 
Am.  Dec.  268-274. 

Aa  to  countlns  and  rejeetlon  of  ballota,  see 
KERR'S  CYC.  POL.  CODE  5  1211  and  note  pars. 
6-80. 

Aa  to  what  Irresalarltlea  will  avoid  electlona, 
see  monographic  note,  90  Am.  St.  Rep.  46-92. 

Evidence  to  CKplala  amblKnItlea  in  ballota. 
— See  monographic  note  10  Am.  St.  Rep.  317-322. 

2.  CONSTRUCTION      OF      SECTION.— Under 

this  section  and  9  1122  post.  Judgment  in  con- 
tested election  case  is  authorized  to  be  one  of 
three, — viz.:  1.  Of  dismissal,  if  statement  of 
cause  of  contest  be  hisufflcient;  2.  Confirming 
election;  3.  Setting  aside  and  annulling  elec- 
tion of  respondent  if  number  of  his  legal  votes 
be  reduced-  below  number  of  votes  given  to 
some  other  person. — Soto  vs.  Vannoy,  65  Cal. 
285.  286,  3  Pac  Rep.  895. 

8.  BALLOTS  —  HOW  CONSTRUED  —  Parol 
evidence.— A  ballot  is  to  be  construed  as  any 
other  writing,  and,  while  resort  to  parol  evi- 
dence of  extrinsic  circumstances  may  be  had 
for  purpose  of  interpreting  what  would  other- 
wise be  doubtful,  it  cannot  be  shown  by  such 
or  any  evidence  that  intention  of  voter  was 
anything  different  from  what  plainly  appears 
upon  face  of  ballot.— Rutledge  vs.  Crawford.  91 


Gal.  526,  531.  25  Am.  St.  Rep.  212,  27  Pac.  Rep. 
779,    13   L.    R.   A.    761. 

4.  COUNTING  OF  BALLOTS.~When  ballot 
Intelligently  shows  that  particular  person  is 
voted  for  to  fill  particular  office.  It  cannot  be 
counted  differently  because  court  may  believe 
that  voter  made  mistake  In  preparing  his  bal- 
lot.~Rutledge  vs.  Crawford.  91  Cal.  526,  632. 
25  Am.  St,  Rep.  212.  27  Pac.  Rep.  779.  13  L  R. 
A.  761. 

5.  Refnaal  to  count. — In  township  where 
only  one  Justice  of  peace  should  have  been 
elected,  but  proclamation  of  board  of  super- 
visors calls  for  election  of  two  constables,  and 
contest  is  instituted,  court  may  properly  refuse 
to  count  any  ballot  cast  on  which  more  than 
one  person's  name  appears  for  office  of  con- 
stable.—Sanchea  vs.  Fordyce.  141  Cal.  427,  428. 
431.  75  Pac.  Rep.  56. 

••     Illegal  votes  do  not  vitiate  election.— The 

mere  receiving  and  counting  of  votes.  Im- 
properly given,  does  not  invalidate  election.— 
Whlpley  vs.  McKune.  12  Cal.  852.  357. 

7.  Mere  fact  that  illegal  votes  are  received 
is  no  ground  for  rejecting  whole  vote  of  pre- 
cinct—Packwood  vs.  Brownell,  121  Cal.  478.  480. 
53  Pac.  Rep.  1079. 

8.  SETTING  ELECTION  ASIDE— Another  re- 
ceiving higher  nnmber  of  legal  votes.— It  seems 
to  have  been  intention  of  legislature  that  elec- 
tion shall  not  be  set  aside  either  for  malcon> 
duct  on  part  of  Judges  or  Illegal  votes,  where 
true  result  can  be,  and  is  with  certainty,  ascer- 
tained by  trial  court,  unless  it  appears  that 
another  person  than  one  declared  elected  has. 
in  fact,  received  higher  number  of  legal  votes. 
—Wright  vs.  Ashton,  143  Cal.  544,  647,  77  Pac. 
Rep.  477. 

9.  Result  procured  by  Illegal  votea.— There 
is  apparently  no  sound  reason  why  election 
should  be  annulled,  where  one  of  two  persons, 
receiving  equal  and  highest  vote,  has  been 
declared  to  have  been  elected  because  of  irreg- 
ularity or  Improper  conduct  In  proceedings  of 
Judges  of  election,  and  not  be  annulled  when 
such  result  was  procured  by  illegal  votes.— 
Wright  vs.  Ashton.  143  Cal.  544.  547.  77  Pac. 
Rep.  477. 


§  1115.  PROCEEDINOS  ON  CONTEST,  When  an  elector  contests  the  right  of 
any  person  declared  elected  to  such  oflSce,  he  must,  within  forty  days  after  the  return 
day  of  the  election,  file  with  the  county  clerk  a  written  statement,  setting  forth 
specifically : 

1.  The  name  of  the  party  contesting  such  election,  and  that  he  is  an  elector  of 
the  district,  county,  or  township,  as  the  case  may  be,  in  which  such  election  was 
held; 

2.  The  name  of  the  person  whose  right  to  the  office  is  contested; 

3.  The  office; 

4.  The  particular  grounds  of  such  contest; 
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— Wbich  statement  must  be  verified  by  the  affidavit  of  the  contesting  party  that 
the  matters  and  things  therein  contained  are  true. 

History:  Enaeted  March  11,  1872;  ameDded  by  Code  Commission,  Act  March 
S,  1901,  Stats,  and  Amdts.  1900-1^  p.  185,  act  held  unconstitutional,  see  history, 
§5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction  of  section. 

8.  Same — "Return  day." 

4.  Amendment — Amended   complaint   relates 

to  what. 
6.  Same — How  to  be  construed. 
6.  Same — Not  error  to  refuse,  when. 
7, 8.  Same — Should    be   permitted,   when. 

9.  Election  contest — Is  special  proceeding. 

10.  Same — Should  be  inaugurated,  when. 

11.  Same  —  What  does  not  affect  remedj — 

Time — Appeal. 

12.  Statement  of  contest — Certainty  of  alle- 

gation required. 

13.  Same — Dismissal  of,  for  insuiBciency. 

14.  Same — Effect  of,  when  defective. 

15.  Same — Filing — Time — Matter  of  defense. 

16.  Same — Ground  of  ineligibility  should  be 

stated  in. 

17.  Verification — How  made. 

18, 19.  Same — On  information  and  belief. 

1.  APPLIED.  CITBD,  CONSTRUED,  RB- 
PBRRBD  TO,  eta.  in:  Preston  vs.  Culberteon, 
68  Cal.  198.  207,  208  (construed);  Cosrlan  vs. 
Beard,  65  Cal.  58,  59,  2  Pac.  Rep.  737  (cited); 
Carlson  vs.  Burt,  111  Cal.  129,  180,  43  Pac.  Rep. 
5S3  (referred  to);  Packwood  vs.  Brownell,  121 
Cal.  478.  479,  53  Pac.  Rep.  1079  (referred  to); 
Ken  worthy  vs.  Mast,  141  Cal.  268,  274,  74  Pac. 
Rep.  841  (referred  to);  Freshour  vs.  Howard, 
142  Cal.  501.  604,  77  Pac.  Rep.  1101  (cited); 
Abbott  vs.  Hartley.  143  Cal.  484,  486,  77  Pac. 
Rep.  410  (referred  to);  McCarthy  vs.  Wilson. 
146.  Cal.  823,  329,  82  Pac.  Rep.  243  (cited). 

As  to  electlo*  contests,  see  notes  5  L.  R.  A 
403;  7  L..  R  A  831;  12  L.  R.  A.  706-708;  13  K 
R.  A.  40. 

As  to  statemest  of  eavso  of  contest  and  doty 
to  deliver  list  of  votes  claimed  to  be  lllesali 
see  post  9  1116  and  note 

As  to  use  of  abbreviations  and  flvares  In 
eonrt  proceedings,  see  ante  9  186  and  note. 

As  to  who  may  contest  elections  and  sronnds 
for,  see  ante  9  1111  and  note. 

Bnrden  of  proof  In  election  contests. — See 
note  19  Am.  St.  Rep.  667. 

Complaint  In  election  contests* — See  note  19 
Am.  St  K    ;    568. 

That  want  of  form  sball  not  vitiate  state- 
ment of  eanse  of  contest*  see  post  9  1117  and 
note. 

1.  CONSTRUCTION  OF  SECTION.— Purpose 
of  this  law  Is  very  plain.  Party  who  is  de- 
clared elected,  and  whose  right  to  hold  office 
Is  questioned,  should  have  notice,  in  advance 
of  trial,  of  grounds  on  which  his  right  to  office 
Is  contested. — Freshour  vs.  Howard,  142  Cal. 
601,  604,  77  Pac.  Rep.  1101. 

S.  «Wetnrn  day.**— The  codes  do  not  in  any 
other  place  than  In  this  section  speak  of  any 
"return-  day/*  but  several  sections  in  Political 
Code  direct  precinct  officers  to  transmit  to 
county  clerk  certain  matters  pertaining  to  elec- 
tion.   The  papers  to  be  transmitted  must  be  In 


f 


packages,    and    in    Political     Code    9 1278     are 
spoken  of  as  "returns.'*— Carlson  vs.  Burt,  111   ^ 
Cal.  129,  131,  43  Pac.  Rep.  688.  > 

See  KBRR'S  CYC.  POU  CODE  S  1278  and  note.    ; 

^^Retums,"  wbat  are.— See  KERR'S  CYC.  POL.    . 
CODB  9  1261  and  note  par.  2. 

4.  AMENDMENT  —  Amended  complaint  re-  i 
lates  to  wbat. — An  amended  complaint  under 
this  section  which  does  not  allege  cause  of 
action  against  any  new  party,  relates  to  com- 
mencement of  contest  and  Is  not  subject  to 
demurrer  on  ground  that  it  appears  therefrom 
that  it  was  filed  more  than  statutory  time  after 
"return -day." — Preston  vs.  Culbertson,  68  Cal. 
198,  207. 

5.  How  to  be  constrncd. — An  amendment  to 
statement  of  contest  Is  to  be  construed  by 
same  rule  as  amendment  to  complaint.  Unless 
from  nature  of  fact,  alleged  or  otherwise,  con- 
trary appears,  it  is  to  be  deemed  statement  of 
facts  existing  at  commencement  of  action  or 
proceeding.  It  takes  effect  as  if  it  had  been 
originally  incorporated  In  the  statement.— 
Doty  vs.  Jenkins.  142  Cal.  497,  498.  77  Paa  Rep. 
1104. 

6.  Not  error  to  refnse,  wben. — After  trial  of 
election  contest  it  is  not  error  to  refuse  to 
allow  contestant  to  amend  his  statement  under 
this  section  by  alleging  new  charge  of  fraudu- 
lent conduct  against  contestee. — Freshour  vs. 
Howard,  142  Cal.  601,  606,  77  Pac.  Rep.  1101. 

T.  Sfconld  be  permitted,  when. — If  statement 
of  contest  as  filed  lacks  clearness  and  distinct- 
ness of  statement  always  desirable  in  Judicial 
proceedings,  it  should  not  for  that  reason  be 
peremptorily  dismissed,  but  opportunity  to 
amend  it  should  be  afforded.  In  order  that  con- 
troverted points  may  be  developed  for  deter- 
mination, and  contest  disposed  of  on  Its 
merits  If  It  baa  any.— Minor  vs.  Kidder.  43  Cal. 
229,  237. 

8.  An  amendment  to  statement  of  contest 
may  be  permitted  where  only  purpose  of  it  is 
to  make  such  statement  show  that  plaintiff  is 
entitled  to  maintain  proceeding.— Doty  vs. 
Jenkins,  142  Cal.  497,  499,  77  Pac.  Rep.  1104. 

9.  BLECTION     CONTBST— is     special     pro- 
ceeding.— An    election    contest    is    special    pro- 
ceeding and  requirements  of  code  in  reference 
thereto    must    be    strictly    followed.— Freshour   i 
vs.  Howard.  142  Cal.  601.  604,  77  Pac.  Rep.  1101. 

10.  Should  be  Inangnratedt  when.— Right  to 
contest  election  is  purely  statutory,  and  pub- 
lic policy  requires  that  it  should  be  inaug- 
urated at  once.  It  is  not  right  given  to  enable 
candidate  to  vindicate  his  right,  but  is  one 
given  to  any  elector,  and  should  be  instituted 
before  commencement  of  term  of  person  de- 
clared elected. — Carlson  vs.  Burt,  111  Cal.  129, 
132.  43  Pac  Rep.  683. 

11.  Wbat  does  not  affect  remedy— Time — Ap- 
peal.— Party  Is  not  deprived  of  remedy  to  con- 
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ust  election  because  board  of  canvassers  met 
more  than  forty  days  after  return  of  legal 
votes;  and.  acting  on  returns  then  made,  de- 
clared person  elected  to  office  who  was  not 
elected  by  legal  votes  first  returned.  For  pur- 
pose of  contest,  time  would  be  held  to  run  from 
day  on  which  returns  were  made,  on  which 
board  made  canvass  which  was  subject  of  con- 
troversy. On  other  hand,  losing  party  is  not 
deprived  of  his  appeal  because  successful  party 
commenced  proceedings  In  court  below  at  later 
date  than  law  authorizes.— Day  vs.  Jones.  31 
Cal.  261.  262. 

12.  STATBMB:VT  of  contest— certainty 
of  allesatlon  required.— Certainty  of  allegation 
required  by  statute  in  statement  of  contest  of 
election  is  not.  and.  from  nature  of  actio)i.  can- 
not reasonably  be  expected  to  be.  highest  de- 
gree of  certainty  known  in  pleadings  It  is 
not  insufficient  if  grounds  of  contest  set  forth 
apprise  contestee  of  nature  of  attack  which 
Is  made.— Minor  vs.  jECldder.  43  Cal.  229.  231.  236; 
Abbott  vs.  Hartley,'  143  Cal.  484.  486,  77  Pac. 
Rep.  410. 

18.  DIsmlMal  oi,  for  Insafflclency. — State- 
ment of  contest  of  election  la  not  sufficient,  and 
should  be  dismissed,  where  it  is  based  upon 
malconduct  of  Judges  of  election,  respecting 
opening  of  polls,  keeping  them  open,  and  allow- 
ing persons  to  vote  whose  names  do  not  ap- 
pear upon  precinct  register,  and  upon  fact  that 
all  Judges  of  election  were  not  present  during 
all  of  time  that  voting  was  in  progress,  where 
such  irregularities  were  not  of  serious  nature 
and  did  not  apparently  change  result  of  elec- 
tion.—Packwood  vs.  Brownell.  121  Cal.  478,  479, 
481,  53  Pac.  Rep.  1079. 

14.  Effect  off  when  defective.— Defective 
statement  of  contest  is  subject  to  special  de- 
murrer, but  is  cured  by  the  Judgment. — Abbott 


vs.  Hartley.  143  Cal.  484,  486.  77  Pac.  Rep. 
410. 

15.  Filing— Time— Blatter    of    defense.— This 

section  which  provides  for  requisites  of  writ- 
ten statement  or  complaint  does  not  require 
that  it  shall  show,  by  averment,  that  it  has 
been  filed  within  time  prescribed.  That  com- 
plainant has  not  proceeded  within  statutory 
time  is  therefore  matter  of  defense  to  be  made 
by  answer  in  nature  of  plea  to  Jurisdiction,  or 
to'be  taken  advantage  of  by  motion  to  dismiss 
proceedings.- Preston  vs.  Culbertson.  58  Cal. 
198.  208. 

16.  Gronnd  of  Ineligibility  slioald  be  stated 

In.— Section  1111  ante  subd.  2  specifies  various 
grounds  of  contest,  one  of  which  is  that  per- 
son whose  right  to  office  is  contested  was  not. 
at  time  of  election,  eligible  to  said  office. 
Where  this  ground  is  relied  on,  it  should  be  al- 
leged in  statement.— McCarthy  vs.  Wilson,  146 
Cal.  323,  329,  82  Pac.  Rep.  243. 

17.  VERIFICATION  —  How  made.— Written 
statement  of  grounds  of  contest  of  election 
may  be  verified  by  affidavit  in  ordinary  form 
of  verification  of  pleadings,  averring  that  state- 
ment is  true  except  as  to  matters  set  forth  on 
information  and  belief,  and  that  as  to  those 
matters  affiant  believes  It  to  be  true.^Kirk 
vs.  Rhoads,  4  Cal.  398.  403. 

18.  On      Information      and      belief.— As      to 

Whether  written  statement  of  ground  of  contest 
of  election  may  be  verified  on  information  and 
belief.— See  Kirk  vs.  Rhoads,  46  Cal.  808,  403. 

lA.  AlBrmedi  McCardle  vs.  Barstow,  146  Cal. 
18&»  186,  78  Pac.  Rep.  371  (holding  contest  may 
be  instituted  by  petition  rerifled  like  ordinary 
pleading). 


§1116.    STATEMENT    OF    CAUSE    OF  CONTEST  IN  ILLEGAL  VOTINa. 

When  the  reception  of  illegal  votes  is  alleged  as  a  cause  of  contest,  it  is  sufficient 

to  state  generally  that  in  one  or  more  specified  voting  precincts  illegal  votes  were 

given  to  the  person  whose  election  is  contested,   which,   if  taken  from  him,   will 

reduce  the  number  of  his  legal  votes  below  the  number  of  legal  votes  given  to 

some  other  person  for  the  same  office; 

[When  based  on  reception  of  illegal  votes.]    But  no  testimony  can  be  received 

of  any  illegal  votes,  unless  the  party  contesting  such   election   deliver  to   the 

opposite  party,  at  least  three  days  before  such* trial,  a  written  list  of  the  number 

of  illegal  votes*  and  by  whom  given,  which  he  intends  to  prove  on  such  trial; 

and  no  testimony  can  be  received  of  any  illegal  votes  except  such  as  are  specified 

in  such  list. 

History:     Enacted  March  11^  1S78;  amended  April  15,  1S80,  Code  Amdta. 
1880  (G.  C.  P.  pt),  p.  74. 


1.  Applied,  cited,  eonstmed,  referred  ta 

2.  Construction  of  section — Knowledge. 

3.  Same— Notice  of  alleged  illegal  votes. 

4.  Same — Requirement  of  section. 

5.  Same — Same-~Is  equivalent  to  what. 

6.  Prerequisite  to  receiving  testimony. 

7.  Very  clear  evidence  necessary  to  Justify  de- 

ducting of  vote. 

8.  Waiver  of  compliance  with  statute. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Mlech  vs.  Mayhew,  51 
Cal.  514.  616  (construed):  Preston  vs.  Culbert- 
son, 58  Cal.  198,  211  (construed);  Bates  vs. 
Howard,  105  Cal.  173,  182,  38  Pac.  Hep.  715  (re- 
ferred to);  Smith  vs.  Thomas,  121  Cal.  583.  534. 
62  Pac.  Rep.  1079.  54  Id.  71  (referred  to  as  to 
computation  of  time);  Bellmer  vs.  Blessln^ton, 
186  Cal.  3,  4.  68  Pac.  Rep.  Ill   (referred  to  as 
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to  computation  of  time):  Patterson  vs.  Hanley, 
136  Cal.  263.  277.  68  Pac.  Rep.  821  (referred  to); 
Fresh  our  vs.  Howard,  142  Cal.  601,  804.  77  Pac. 
Rep.  1101  (cited):  Huston  vs.  Anderson,  145 
Cat  820.  325.  78  Pac.  Rep.  626  (referred  to). 

As  to  coMpvtfltloii  off  time  Im  «vbl<^  act  Is 
to  k«  done,  see  ante  9  12  and  note. 

1.  COXSTRUCTION  OF  SECTION— Knowi- 
cdse. — It  was  intended  by  this  section  that  op- 
poslta  party  should  know  what  votes  con- 
testant will  attempt  to  show  are  illegal,  in  or- 
der that  he  may  come  prepared  with  evidence 
upon  that  subject.— Smith  vs.  Thomas.  121  Cal. 
538.  534.  54  Pac.  Rep.  71.  52  Id.  1079. 

S.     Notice    of    aliened    illegal    votes.— In    an 

election  contest  it  was  Intention  of  legislature 
to  require  each  party  to  give  to  other  notice 
of  such  votes  as  he  intends  to  assail  as  illegal. 
Any  other  reading  of  statute  would  result  In 
distinction  where  there  ought  to  be  none,  and 
give  to  one  of  parties  undue  advantage  over 
other.— Norwood  vs.  Kenfleld.  80  Cal.  393,  399. 

4»  Re^vlreMent  of  seetloo.— This  section 
only  requires  that  contestant  shall  serVe  notice 
containing  "the  number  of  Illegal  votes  and  by 
whom  given."  It  does  not,  by  fair  construc- 
tion, require  that  names  of  alleged  Illegal  vot- 
ers shall  be  written  out  in  full  on  list,  although 
such  would  be  safer  practice.  The  notice 
serves  object  of  law  if  by  it,  three  days  before 
trial,  defendant  is  Informed  as  to  whose  votes 
plalntirr  Intends  to  attack.— Preston  vs.  Cul- 
bertaon.  5S  C&h  198.  211. 

0.  Sunc — Is  eqvlTalent  to  what.— Require- 
ment of  this  section  is  equivalent  to  one  that 


opposite  party  shall  have  three  days'  notice  of 
illegal  votes  which  party  serving  list  expects 
to  prove  at  trial.  The  case  is  therefore  cov- 
ered by  9  12  ante,  and  list  served  on  December 
7th  could  properly  be  relied  upon  and  proved 
at  trial  on  December  10th.— Ulsch  vs.  Mayhew. 
61  Cal.  514,  616. 

«.  FRERB41UISITE  TO  RECEIVING  TES- 
TIMONY.— When  reception  of  illegal  votes  is 
alleged  In  election  contest,  no  testimony  in 
reference  thereto  can  be  received,  unless  con- 
testant shall  deliver  to  opposite  party,  at  least 
three  days  before  trial,  written  list  of  number 
of  illegal  votes  and  by  whom  given.— Freshour 
vs.  Howard.  142  Cal.  601.  504.  77  Pac.  Rep. 
1101. 

7.  VERY  CLEAR  EVIDENCE  NECESSARY 
TO   JUSTIFY    DEDUCTING    OP    VOTE.— In    an 

election  contest  evidence  must  be  very  clear  as 
to  how  one  did  vote,  before  his  vote  can  be 
deducted  from  votes  of  any  candidate.  Secret 
ballot  brings  many  Inconveniences,  and  we 
must  take  the  bitter  with  the  sweet.— Smith  vs. 
Thomas,  121  Cal.  633,  536,  52  Pac.  Rep.  1079. 
64  Id.  71. 

g.  WAIVER  OF  COMPLIANCE  WITH  STAT- 
UTE.—Where  no  objection  was  made  to  offers 
of  proof  by  plaintiff  as  to  Illegal  votes  cast  by 
defendant,  on  ground  that  plaintiff  had  failed 
to  furnish  list  of  votes  claimed  to  be  illegal, 
prior  to  trial,  such  failure 'to  object  is  waiver 
of  compliance  with  statute.  If  not  an  admission 
that  statute  had  been  complied  with. — Patter- 
son vs.  Hanley,  186  Cal.  265,  277,  68  Pac.  Hep. 
$21. 


§  1117.  STATEMENT  OF  CAUSE  OF  CONTEST.  WANT  OF  FORM  NOT 
TO  VrriATB.  No  etatement  of  the  grounds  of  contest  will  be  rejected,  nor  the 
proceedings  dismissed  by  any  court  for  want  of  form,  if  the  grounds  of  con- 
test are  alleged  with  such  certainty  as  will  advise  the  defendant  of  the  particular 
proceeding  or  cause  for  which  such  election  is  contested. 

History:     Enacted  March  11,  1872. 


1.  Applied,  eited,  eonBtrned,  referred  to. 

2.  AUegation  as  to  being  a  qualified  voter.  ' 

3.  Code   expressly   dispenses   with   necessity   of, 

wfaAt. 

4.  No  particular  form  of  citation  is  prescribed. 

1.  APPUEDy  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Kenworthy  vs.  Mast.  141 
Cal.  268,  276.  74  Pac.  Rep.  841  (referred  to); 
Hannah  vs.  Oreen,  143  Cal.  19.  21.  76  Pac.  Rep. 
708  (referred  to);  Abbott  vs.  Hartley,  148  Cal. 
484.  486,  77  Pac.  Rep.  410  (referred  to);  Treanor 
vs.  Trilllams.  146  Ca*l.  316,  318.  78  Pac.  Rep.  884 
(cited). 

1.  ALUBGATIOFf  AS  TO  BEING  QUALIFIED 
VOTERw— Contestant  Is  not  required  to  allege 
anything  further  respecting  his  qualiflcatlons 
as  voter  than  that  he  Is.  at  time  he  flies  writ- 
ten statement  of  contest,  qualified  elector  ,of 
county.— Hlner  vs.  Kidder.  43  Cal.  229.  231. 


3.  CODE  EXPRESSLY  DISPENSES  WITH 
NECESSITY  of  any  great  particularity,  for- 
mality, or  nicety  of  pleading.  In  statement  of 
contest;  and  such  statement  Is  sufficient  where 
It  Informs  contestee  that  ground  of  contest  was 
malconduct  of  board  of  election  officers  In 
counting  ballots  containing  distinguishing 
marks.— Hannah  vs.  Green,  143  Cal.  19,  21,  76 
Pac.  Rep.  708. 

4.  NO  P.\RTICULAR  FORM  OF  CITATION 
IS  PF.ESCRIBBD  by  statute  In  an  election  con- 
test, nor  Is  It  necessary  that  statement  should 
contain  prayer  for  relief.  Statute  dictates 
course  to  be  pursued  If  causes  of  contest  are 
found  to  be  true,  and  court  owes  It  to  public  to 
pursue  that  course,  whether  contestant  for- 
mally demands  It  or  not. — Norwood  vs.  Ken- 
fleld. 80  Cal.  398.  400. 


§  1118.  SUPESIOB  «;;7D0E  TO  HOLD  SPECIAL  SESSION  FOR  TRIAL  OF 
CONTEST.  Upon  the  statement  being  filed,  the  county  clerk  must  inform  the 
superior  court  of  the  county  thereof,  which  shall  thereupon  order  a  special  session 
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of  such  court  to  be  held  at  the  court-room,  on  some  day  to  be  named  by  it,  not 
less  than  ten  nor  more  than  twenty  days  from  the  date  of  such  order,  to  hear 
and  determine  such  contested  election. 

History:     Enacted  March   11,  1972;   amended   April   15,  ISSO,  Code  Amdtt. 
1880   (C.  C.  P.  pt),  p.  73. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction  of  section. 

3.  Same — Refusing  motion  to  dismiss  is  proper, 

when. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
PERRED  TO,  etc..  in:  Falltrick  vs.  Sullivan, 
US)  Cal.  613.  614.  616,  51  Pac.  Rep.  947  (cited): 
Hannah  vs.  Green.  148  Cal.  19.  21.  76  Pac.  Rep. 
708    (construed). 

2.  CONSTRUCTION  OF  SECTION.— This  sec- 
tion directs  that  "the  superior  court"— not  the 
ludge — "shall  order  special  session  of  such 
court  to  be  held."  etc.  The  "court,"  therefore, 
does  not  cease  to  exist  as  such  by  continuance 
of  cause.  The  statute  contemplates  prompt 
and  speedy  determination  of  election  contests: 
but  court  has  power  of  its  own  motion  to 
adjourn    session    otherwise   than    from    day    to 


day.  as  circumstances  may  require,  and  court 
does  not  lose  Jurisdiction  by  reason  of  such 
adjournment. — Falltrick  vs.  Sullivan,  119  Cal. 
613.  616,  61  Paa  Rep.  947.  See  Keller  vs.  Chap- 
man. S4  Cal.  635.  640. 

S.  RefnalAs  motlo*  to  dlsBslas  Is  proper* 
wbe*. — There  is  no  error  in  denying  motion  to 
dismiss  contested  election  proceeding  upon 
ground  that  there  was  not  compliance  with 
this  section,  in  that  date  named  in  order  for 
special  session  of  court  to  hear  contest  was 
less  than  ten  days  from  date  of  order,  where 
statement  of  contest  was  filed  December  1st 
and  order  was  made  on  that  date,  fixing  De- 
cember 11th  for  hearing.  This  was  "not  less 
than  ten  days."— Hannah  vs.  Oreen,  143  Cal. 
19.  21,  7*6  Pac.  Rep.  708. 


§  1119.  CLERK  TO  ISSUE  CITATION  TO  RESPONDENT.  The  clerk  shall 
thereupon  issue  a  citation  for  the  person,  whose  right  to  the  ofiQce  is  contested* 
to  appear  at  the  time  and  place  specified  in  the  order,  which  citation  must  be 
delivered  to  the  sheriff,  and  served  either  upon  the  party  in  person,  or,  if  he 
cannot  be  found,  by  leaving  a  copy  thereof  at  the  house  where  he  last  resided, 
at  least  five  days  before  the  time  so  specified. 

History:     Enacted   March  11,  1872;   amended  April   15,  1880,  Code  Amdts. 
1880   (C.  C.  P.  pt.),  p-  76. 

§  1120.  WITNESSES,  ATTENDANCE  OF,  HOW  ENFORCED.  The  clerk  must 
issue  subpoenas  for  witnesses  at  the  request  of  either  party,  which  must  be  served 
as  other  subpoenas;  and  the  supjerior  court  shall  have  full  power  to  issue  attach- 
ments to  compel  the  attendance  of  witnesses  who  have  been  subpoenaed  to  attend. 

History:     Enacted  March   11,  1872;   amended  April  15,  1880,  Code  Amdts. 
1880   (C.  C.  P.  pt.),  p.  75. 


As  to  torfeitare  by  witness  for  dlsobcylits 
snbpcena,  see  post  $  1992  and  note. 

As  to  bow  concealed  witness  majr  be  com- 
peUed  to  attend,  see  post  S  1988. 

As  to  how  disobedience  to  snbpcena,  or  to  an- 
swer as  a  witness,  is  pnnlsbed,  see  post  S  1991 
and  note. 

As  to  subpoenas  for  witnesses*  deflaitlon,  how 


lasnedy  and  how  serredt  aee  post  ||  1986-1987 
and  notes. 

As  to  when  witness  Is  eompelled  to  attendi 
aee  post  S 1989  and  note. 

That  person  present  may  be  eompelled  to 
testify,  see  post  8  1990  and  note. 

That  warrant  may  Issue  to  bfins  witness,  see 
post  8  1993  and  note. 


§  1121.  POWER  OF  COURT.  ADJOURNMENT  OF  COURT.  The  court  must 
meet  at  the  time  and  place  designated,  to  determine  such  contested  election,  and 
shall  have  all  the  powers  necessary  to  the  determination  thereof.  It  may  adjourn 
from  day  to  day  until  such  trial  is  ended,  and  may  also  continue  the  trial,  before 
its  commencement,  for  any  time  not  exceeding  twenty  days,  for  good  cause  shown 
by  either  party  upon  afiQdavit,  at  the  costs  of  the  party  applying  for  such  con- 
tinuance. 

History:     Enacted  March  11,  1872. 


1.  Applied,  cited,  construedi  referred  to. 

2.  Construction  of  section. 


3.  Power  to  adjourn  session. 
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L     APPLIED.     CITED,     CONSTRUED. 
FERRED  TO»   etc.   in:    Falltrick   vs.   Sullivan, 
119  Cal.  €18.  614   <17.  51  Pac.  Rep.  »47  (referred 

10). 

As  to  Jv4lelal  tejrst  Bee  ante  ||  1S3-185  and 
notes. 

S,    CONSTRUCTION     OF     SECTION.  ^  Under 

this  section  court  has  all  power  necessary  to 
determine  question  of  contested  election.— Fall - 
trick  vs.  Sullivan,  lit  Cal.  613.  616,  61  Pac.  Rep. 
•47. 


S.     POWER     TO     ADJOURN      SESSION. —If 

court  has  other  engagements  It  may  ad- 
journ session  of  contested  election  case  for 
several  days  where  such  Interruption  is  un- 
avoidable.—Falltrick  vs.  Sullivan,  119  Cal.  613, 
616,  61  Pac.  Rep.  947.  See  Keller  vs.  Chapman. 
34  Cal.  636.  640.  holding  that  continuance  for 
seven  days  against  respondent's  objection  and 
without  affidavit  showing  cause  is  unauthor- 
ized and  operates  as  discontinuance  of  pro- 
ceedings. 


§  1122.    BULES  TO  GOVERN.  COURT  IN  TRIAL  OF  CONTEST.    The  court 

must  be  governed,  in  the  trial  and  determination  of  such  contested  election,  by 

the  rules  of  law  and  evidence  governing  the  determination  of  questions  of  law 

and  fact,  so  far  as  the  same  may  be  applicable ;  and  may  dismiss  the  proceedings  if 

the  statement  of  the  cause  or  causes  of  the  contest  is  [in] sufficient,  or  for  want 

of  prosecution.    After  hearing  the  proofs  and  allegations  of  the  parties,  the  court 

must  pronounce  judgment  in  the  premises,  either  confirming  or  annulling  and  setting 

aside  such  election. 

History:     Enacted  Biareh  11,  1872. 


1. 
2,3. 
4,5. 

«. 

7. 

8. 

9. 

10. 

IL 

12. 

13. 

14. 
15. 

16. 

17. 
18. 
19. 

20. 

21. 
22. 

28. 

24. 
25. 

26. 

27. 

28. 
29. 
30. 
31. 


Applied,  eited,  eonstrued,  referred  to. 

Ballots — As  eiidenee. 

Same — Same — Establishment  of  integrity. 

&ime— Both  sides  shonld  have  opportunity 
to  inspeet. 

Same — Burden  of  proof  of  spoliation — Pre- 
sumption. 

Same--Oompelling  diselosure  of  contents. 

Same— Court's  power  to  order  clerk  to  bring 

.    them  in. 

Same  —  How  to  be  construed  —  Parol  evi- 
dence. 

Same — Inquiry,  in  supreme  court,  as  to  con- 
dition  of — ^Presumption. 

Same — Necessity  of  presence  of,  to  deter- 
mine validity. 

Same  —  Original  condition  —  Question  for 
trial  court. 

Same — ^Prima  facie  correctness  of  returns. 

Same  —  Bejection  of  those  improperly 
marked. 

Same— Secret  of — Poli^  of  law  —  Illegal 
votes. 

Same — Taking  results  of  recount 

Same — Tom  baUots,  counting  of. 

Same — Waiver  of  objection  to  sufficient  of 
preliminary  proof  as  to  condition  of. 

Consolidation  of  contests  —  Contestant  re- 
tains what  right. 

Same — Effect  of  order  of. 

Denying  motion  for  reasonable  continuance 
— Abuse  of  discretion. 

Dismissal  —  Retraxit  —  No  bar  to  another 
contest 

Evidence — Admissibility  of  tally  sheets. 

Same— Compelling  production  of  best  evi- 
dence. 

Same — Evidence  inadmissible  in  election  eon- 
test. 

Same  —  Same  —  Declaration  of  voter  as  to 
how  he  voted. 

Same— Presumption. 

Same — Proof  of  negative. 

Same— Right  to  prove  basis  of  exception. 

Findings  must  be  what 

Finding  'i:>on  matter  of  jurisdiction. 


83.  Judgment — Contestant  cannot  take  by  de- 
fault. 

34.  Same^— Contestee  is  entitled  to  what 

35.  Same — May  be  what 

36.  No  distinction  between  what  elections. 

37.  No  motion  for  new  triaL 

38.  Practical  operation  of  dismissal  of  election 

contest. 

39.  Precinct  will  not  be  disfranchised,  when. 

40.  Proceedings  are  special  and  summary. 

41.  Provisions  are  mandatory— Liberal  construe^ 

tion. 

42.  Beturns — Adopting  result  of  recount 

43.  Same— As  leg&l  mdence. 

44.  Same — Will  not  be  rejected,  when. 

45.  Scope  of  inquiry — ^Is  limited  by  pleadings. 

46.  Same — Is  limited,  how. 

47.  Same — Intention  of  voter. 

48.  Same — ^Legality  of  special  election. 

49.  Same^Recanvass,  when  unauthorized. 

50.  Test   of   departures   from   requirements   of 

law. 
61.  Tie  vote — Certificate  will  not  be  annulled  in 
case  of. 

52.  Title  to  oifice  must  be  shown. 

53.  Trial  by  jury,  refusal  of,  when  proper. 

54.  Violation  of  Purity  of  Elections  Law — Is  no 

defense. 

55.  Same — Need  not  be  considered. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RES- 
FBRRBD  TO,  etc..  in:  Soto  vs.  Vannoy,  66  Cat 
286,  286,  8  Pac.  Rep.  896  (construed);  Lay  vs. 
Parsons,  104  Cal.  661,  664,  88  Pac.  Rep.  447  (re- 
ferred to);  Packwood  vs.  Brownell.  131  CaL 
478.  479,  63  Pac.  Rep.  1079  (referred  to); 
Sweeny  va  Adams,  141  Cal.  658.  663,  76  Pac. 
Rep.  182  (construed):  Langrley  vs.  Head,  142 
Cal.  868.  873,  76  Pac  Rep.  1088  (cited). 

As  to  Befflcct  or  failure  of  election  boarda 
and  Its  effect,  see  KERR'S  CYC.  POL.  CODE, 
1 1225  and  note  pars.  8,  9. 

As  to  primary  elections,  see  KERR*S  CYC. 
POL.  CODE,  8  1867  and  note. 

As  to  Pnrlty  of  Blectlone  Act,  see  KERR'S 
CYC.  POL.  CODE  S  1376  and  note. 
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Canvass,  havr  coaiinea«cd«-*45ee  KBRR'S  CTOi 
POL.  CODE  9  1268. 

^  S.  BALLOTS— As  eTideace. — In  contest  over 
result  of  election,  ballots  are  not  only  compe- 
tent and  material  evidence,  but  evidence  of 
very  high  order.— Davis  vs.  Oruniff,  148  CaL  886, 
842,  76  Pac.  Rep.  1102. 

8.  Ballots,  though  they  have  been  in  pos- 
session of  contestant  as  de  facto  county  clerk 
for  short  time,  are  admissible  in  evidence  on 
election  contest. — Coglan  vs.  Beard,  67  Cal.  808, 
806,  7  Pac.  Rep.  788. 

4.     Same — Elstabllskmeat     of     latesiity.  —  In 

case  of  contest  ballot*  are  primary  and  best 
evidence  of  number  of  votes  received  by  any 
candidate,  provided  they  have  not  in  any  way 
been  tampered  with,  and  burden  is  on  contest- 
ant to  show  that  fact.— Coglan  vs.  Beard,  67 
Cal.  303,  306,  7  Pac.  Rep.  738. 

8.  In  an  election  contest  ballots  are  best 
evidence  of  manner  in  which  eleotors  have 
voted,  when  their  integrity  can  be  satisfac- 
torily established. — Tebbe  vs.  Smith,  108  Cal. 
101,  107,  49  Am.  St.  Rep.  68,  41  Pac.  Rep.  464. 
29  Im  R.  a.  673. 

As  to  wben'  ballots  prodoced  at  an  election 
lionteBt  are,  and  when  they  are  not,  to  be  re- 
garded as  best  evidence  of  vote  cast,  see  mono- 
graphic note  11  Am.  St.  Rep.  798-800. 

d.  Botb  sides  should  have  opportunity  to 
Inspect. — In  contested  election  case  counsel  on 
both  sides  should  have  opportunity  of  inspect- 
ing ballots  for  purpose  of  preparing  bills  of 
exception.— Langley  vs.  Head,  142  Cal.  368,  871, 
76  Pac.  Rep.  1088. 

7.  Bnrden  of  proving  spoliation — Presnmp- 
tlon. — In  an  election  contest  burden  of  proving 
spoliation  of  ballots  is  on  him  who  asserts  it 
and,  in  absence  of  evidence,  it  will  be  presumed 
that  officers  obeyed  law  and  preserved  ballots 
unaltered. — McMenomy  vs.  Ruch,  142  Cal.  77,  79, 
76  Pac.  Rep.  661. 

As  to  bnrden  of  proof  to  overcome  prima 
facie  correctness  of  returns,  see  ante  9 1113 
and  note  par.  8. 

8.  Compelling  diselosnre  of  contents. — Elec- 
tion ofRcers  are  not  compelled  to  disclose  con- 
tents of  ballots  of  assisted  voters. — Patterson 
vs.  Hanley,  136  Cal.  266.  278.  68  Pac.  Rep.  821. 

0.  Conrt*s  power  to  order  clerk  to  bring 
them  In. — In  contest  over  result  of  election, 
ballots  are  not  only  competent  and  material 
evidence  but  evidence  of  very  high  order;  and 
court  has  power  to  order  clerk  to  bring  in 
packages  of  ballots  and  to  order  them  openod. 
whether  election  is  an  election  for  officers  or 
for  any  other  purpose.-^Glbson  vs.  Board  of 
Supervisors,  80  Cal.  369.  861,  22  Pac.  Rep.  226. 

10.     How  to  be  constmed — Parol  evidence. — 

In  election  contest  ballot  is  to  be  construed  as 
any  other  writing,  and.  while  resort  to  parol 
evidence  of  extrinsic  circumstances  may  be 
had  for  purpose  of  interpreting  what  would 
otherwise  be  doubtful,  it  cannot  be  shown  by 
such  or  any  evidence  that  Intention  of  voter 
was  anything  different  from  what  plainly  ap- 
pears upon  face  of  ballot. — Rutledge  vs.  Craw- 
ford, 91  Cal.  526,  631,  26  Am.  St.  Rep.  212,  27 
Pac.  Rep.  779,  13  L.  R.  A  761. 


Bvldenee  to  explain  awbtsnitiea  In  ballots — 

See  monographic  note  10  Am.  St.  Rep.  317.  322. 
Bvldesico  to  ahow  far  whom  a  ballot  Tras  cast 
at  an  election^— See  note  18  Am.  St.  Hep.  667. 

11.  In«nlry,  In  anpveme  court,  na  to  eondl- 
tloa  of— Preonmptlon.— Ballots  are  presumed  to 
be  in  same  condition  as  wtuen  court  ordered 
elerk  to  seal  them  up  and  take  care  of  them. 
If  it  be  contended  in  supreme  court  that  they 
are  not  In  same  condition,  matter  can  be  In- 
quired into  there.— Jennings  vs.  Brown.  109 
Cal.  290,  298,  41  Pac.  Rep.  1086. 

U.  Necessity  of  presence  of,  to  determine 
validity^— There  can  be  no  proper  determina- 
tion of  validity  of  ballot  under  our  present 
election  laws  without  inspection  of  ballot  itseli. 
and  appeal  involving  validity  of  ballots  would 
be  empty  proceeding  without  presence  of  bal- 
lots to  which  plaintiff  objects. — Jennings  vs 
Brown,  109  Cal.  290,  8»2.  41  Pac  Rep.  1086. 

IS,  Original  condition — Question  for  trial 
court. — The  question  as  to  whether  ballots  cast 
at  city  election  have  boon  so  guarded  as  to 
preclude  suaplcion  that  they  are  not  in  their 
original  condition  is  one  which  is  largely 
within  Judsment  and  discretion  of  trial  court.— 
Trafton  vs.  Quinn.  148  Cal.  469,  470,  77  Pac. 
Rep.  164. 

As  to  preoopvatloa  of  ballot*  a*  ovideAce, 
see  KERR'S  CYC.  POU  CODE  1 1266  and  note 
par.  2. 

14.  Prima    facie    correctness    of    returns. — 

While  ballots  themselves  are  best  evidence  of 
their  contents,  and  must  prevail  over  returns, 
where  there  is  conflict,  returns  are  prima  facie 
correct,  and  constitute  proof  of  result  only 
until  they  are  impeached  by  evidence  showing 
that  they  are  incorrect. — ^Merkley  vs.  Trainer. 
142  CaL  266,  267,  76  Pac.  Rep.  656. 

15.  Rejection  of  those  Improperly  marked.— 

In  an  election  contest  all  ballots  improperly 
marked  must  be  rejected  regardless  of  their 
number. — ^Merkley  vs.  Tralnor,  142  Cal.  265. 
266,  76  Pac.  Rep.  666. 

As  to  counting  and  rejection  of  ballots,  see 
lOniR'S  CYC  POL.  CODE  9  1211  and  note  par. 
•622. 

As   to   distlngulsblns   mark   In   general,   see 
KERR'S  CYC.  POL.  CODE  9  1211  and  note  pars 
28-80. 

As    to    what    are    distinguishing   marks,    see  < 
KERR'S  CYC.  POL.  CODE  9  1211  and  note  pars 
81-48. 

As  to  what  are  aot  dlstlasulshlng  marks,  see 
KERR'S  CYC.  POL.  CODE  9  1211  and  note  pars 
49-60. 

That  ballots  should  not  be  rejected  for  trivial 
reasons*  see  KERR'S  CYC  POL.  CODE  91215 
and  note  par.  9. 

16.  Secrecy  of — Policy  of  law — Illegal  votes. 

— Policy  of  law  is  to  preserve  secrecy  of  bal- 
lots, but  this  does  not  extend  to  illegal  votes. 
If  elector  disregards  terms  upon  which  he  is 
allowed  to  vote  and  thereby  secures  counting 
of  illegal  ballot,  he  forfeits  privilege  of 
secrecy  in  favor  of  superior  right  of  party  in- 
jured by  his  act  to  have  truth  disclosed. — 
Patterson  vs.  Hanley.  136  Cal.  266,  276.  68  Pac. 
Rep.  821. 
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IT.  TrnkSmm  vmamltm  off  vMovtft.— Where  judg- 
ment of  superior  court  on  election  contest  le 
reversed  on  appeal  and  remanded  for  new  trial' 
that  court  may,  upon  such  new  trial,  omit  re«- 
count  of  ballots  to  which  no  objection  was 
made  at  first  trial,  taking  results  as  they  have 
been  ascertained,  so  far  as  said  ballots  are  con- 
cerned.— Patterson  vs.  Hanley,  186  Cal.  269.  278, 
68  Pac.  Rep.  821. 

18.  Tern  ballots,  countlnv  of.— Torn  ballots, 
where  there  is  no  evidence  to  explain  when  or 
how  they  were  torn,  may  be  counted  upon  as- 
sumption that  they  were  torn  after  voters  de- 
livered them  to  election  offlcef>8. — ^Pratt  vs. 
O'Neil.  140  Cal.  689.  640,  74  Pac.  Rep.  27. 

10.  l^alver  of  objeetlon  to  snillcleney  of  pre- 
Imlaary  proof  as  to  condition  of. — ^Wfeere  pvellm- 

inary  proof  Is  oftered  that  ballots  are  in  same 
condition  as  they  were  when  enclosed  in  pack- 
ages, sealed  by  election  officers,  failure  to  make 
any  objection  waives  objection  to  sufficiency  of 
such  preliminary  proof. — ^McMenomy  vs.  Ruch. 
142  Cal.  77,  78.  76  Pac.  Rep.  661. 

20.  CONSOLIDATIOIV  09  CONTIDST— Con- 
testant retalne  what  rIgiit,^BIection  con- 
tests, although  consolidated,  remain  distinct 
and  several  as  before,  and  each  contestant  re- 
tains right  to  dismiss  his  proceedings  if  he 
choose. — Coghlan  vs.  Alpers,  140  Cal.  648,  660, 
74  Pac.  Rep.  146. 

SI.  Bifect  of  order  of. — For  sake  of  conve* 
Qience  court  may  consolidate  number  of  election 
contests  into  one  case,  so  as  to  allow  proceed- 
ings to  be  conducted  substantially  as  one  trial. 
This  order,  however,  would  not  have  effect  of 
making  each  contestant  responsible  for  plead- 
ings or  course  of  proceeding  of  any  other  con- 
testant. '  The  findings  and  judgment,  respect- 
ively, although  each  might  be  embraced  in 
one  document,  would  have  to  state  right  of 
each  party  with  respect  to  his  particular 
pleadings  the  same  as  if  there  had  been  no 
consolidation.  Costs  would  be  allowed,  and 
jodcrment  given  therefor,  in  same  manner  as  if 
cases  had  not  been  consolidated,  except  that 
\t  any  it^ms  should  be  incurred  by  two  or  more 
parties  jointly,  same  would  either  be  appor- 
tioned equitably  among  them  or  it  be  pro- 
vided in  judgment  that  there  should  be  one 
payment  by  party  held  liable  in  case  separate 
Judgments  are  given  for  same  sum  in  favor  of 
different  parties. — Coghlan  vs.  AlperS,  140  Cal. 
648.  650.  74  Pac.  Rep.  146. 

Sa.  DEIfYITVG  MOnOlV  FOR  RBASOXABLB 
CO^TINUANCB— Abuse  of  discretion.  —  After 
trial  of  election  contest  has  ended  and  court 
has  met  for  decision,  it  Is  error  and  abuse  of 
discretion  for  court  to  deny  motion  for  reason- 
able continuance,  where  showing  is  made  upon 
affidavit  that  some  one  has  been  guilty  of  cont- 
mitting  gross  fraud.  The  public  Interests  im- 
peratively require  that  ultimate  determination 
of  contest  should  in  every  Instance,  if  possible, 
reach  very  right  of  case. — Lord  va  Dunster,  7t 
Cal.  477.  486.  488.  21  Pac.  Rep.  866. 

as.  DISMISSAL— Retraxit— No  bar  to  an- 
other contest. — Dismissal  'of  prior  contest  made 
by  plaintiff's  attorney  before  citation  served 
oron  defendant  and  before  any  appearance 
«r*%de  therein,  does  not  operate  as  retraxit,  and 


Is  no  bar  to  institution  of  another  contest.— 
Lord  vs.  Dunster,  79  Cal.  477,  489,  21  Pac.  Rep. 
866. 

S4.  BVIDBBTCB— Admissibility  of  tally  sheets. 

—In  an  election  contest  tally  sheets  themselves 
are  admissible  in  evidence,  and  testimony  of 
officers  of  eleotlon  that  ballots  were  properly 
counted  and  that  tally  sheets  were  properly 
filled  up,  etc.,  may  also  be  admitted  in  evidence. 
It  cannot  be  said  to  be  incompetent  or  Imma- 
terial.—- Packard  vs.  Craig.  114  Cal.  96.  99.  46 
Pac.  Rep.  1033. 

25.     Compelling  production  of  best  evidence. 

^•As  a  general  rule  all  courts  have  power  to 
compel  production  of  best  evidence  within 
reach  of  their  process,  and  material  to  Issue  to 
be  tried,  and  parties  to  litigation  have  right 
to  production  of  such  evidence  for  enforcement 
or  defense  of  their  rights,  but  legislature  has 
power  to  set  aside  this  general  rule,  and  In 
pursuance  of  policy  which  it  deems  of  para- 
mount importance.  Hence,  where  purpose  of 
statute  Is  to  protect  ballots  In  custody  of  prop- 
er officer  until  thcfir  production  is  authorized, 
in  contested  election  case,  court  cannot  com- 
pel production  of  such  ballots  In  evidence  In 
criminal  prosecution.-— Bx  parte  Brown.  97  Cal. 
88,  88,  90.  81  Pac  Rep.  840. 

an,   Bvldence  Inadmissible  In  election  contest. 

—People  ex  rel.  Drew  vs.  Rodgers.  118  Cal.  393. 
8^7.  46  Pac.  Rep.  740.  60  Id.  668. 

27.  Same — Declaration  of  voter  as  to  how  be 
voted. — In  an  election  contest  declaration  of 
voter  made  after  election  as  to  how  he  voted 
is  not  admissible  In  evidence.— Lauer  vs.  Estes. 
120  Cal.  662,  666.  63  Pac.  Rep.  262. 

28.  Presumption. — In  absence  of  averment 
to  contrary,  presumption  is  that  defendant 
was  nominated  and  that  he  was  elected,  and 
that  certificate  of  election  was  duly  Issued  to 
him.— Powers  vs.  Hitchcock.  129  Cal.  826.  828. 
61  Pac.  Rep.  1076. 

89.  Proof  of  negative.— Slight  proofs,  In  an 
election  contest,  make  out  prima  facie  cGUse 
where  negative  is  to  be  proved.  In  all  such 
cases  rebuttal  Is  comparatively  easy  and  is 
consequently  of  Imperative  obligation.— Russell 
vs.  McDowell.  88  Cal.  70,  81.  23  Pac.  Kep.  183. 

80.  Right  to  prove  basis  of  exception.— Right 

to  prove  exception  in  election  contest  probably 
involves  right,  when  necessary,  to  prove  upon 
what  It  was  based.— Jennings  vs.  Brown.  109 
Cal.  290.  293,  41  Pac.  Rep.  1085. 

81.  FINDINGS  MUST  BB  WHAT.— Findings 
in  election  contest  must  be  either  of  ultimate 
facts,  or  of  such  probative  facts  that  court  Is 
enabled  to  say  that  ultimate  facts  necessarily 
result  therefrom. — Coglan  vs.  Beard.  66  Cal.  68. 
63,  2  Pac.  Rep.  737.- 

88»  FINDINO  VPON  MATTER  OF  JURIS- 
DICTION.— In  election  contest  finding  that  no 
one  was  declared  elected  Is  upon  matter  of 
Jurisdiction*— Austin  vs.  Dick.  100  Cal.  199.  201. 
84  Pac.  Rep.  666. 

88.  JUDGMENT — Contestant  Cannot  take,  by 
default. — A  contestant  Is  not  permitted  to  take 
judgment  by  default.  He  must  prove  allega- 
tions of  his  statement. — Keller  vs.  Chapman.  34 
Cal.  636.  640. 
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84.  CoAtestee  Is  entitled  to  what.— Upon 
proper  ahowinsr  contestee  is  entitled  to  Judff- 
ment  confirming  his  electioup  and  practical  ef- 
fect of  judgment  of  dismissal  may  amount  to 
such  Judgment  of  confirmation.— Langley  vu. 
Head,  142  Cal.  368.  878.  76  Paa  Rep.  1088. 

S5.  May  be  what.— Under  i  1114  ante  and  under 
this  section.  Judgment  in  contested  election 
case  is  authorized  to  be  one  of  three,  vii.: 
1.  Of  dismissal,  if  statement  of  cause  of  con- 
test be  insufficient.  2.  Confirming  election. 
8.  Setting  aside  and  annulling  respondent's 
claim  If  number  of  his  legal  votes  be  reduced 
below  number  of  votes  given  to  some  other 
person.— Soto  vs.  Vannoy,  66  Cal.  286,  286,  3 
Pac.  Rep.  896. 

As  to  Jadgmeat  In  contested  election  casce* 
see  ante  8  1114  and  note. 

36.  NO  DISTINCTION  BBTWBBN--WHAT 
ELECTIONS.— There  is  no  difference  In  prin- 
ciple between  election  to  determine  county 
seat  and  election  to  determine  whether  bonded 
indebtedness  shall  be  increased,  and  superior 
court  has  Jurisdiction  of  subject-matter  of  each 
action.— Gibson  vs.  Board  of  Supervisors,  80  CaL 
859,  366,  22  Pac.  Rep.  225. 

87.  No  motion  for  new  trtnl. — There  can  be 
no  motion  for  new  trial  of  election  contest. — 
Packard  va  Craig,  114  Cal.  96,  98,  45  Pao.  Rep. 
1033. 

S8.  PRACTICAL  OPERATION  OF  DISMIS- 
SAL OF  ELECTION  CONTEST  is  to  confirm 
election  of  contestee  who  holds  certificate  of 
election.— Langley  vs.  Head,  142  Cal.  868,  869, 
873,  75  Pac.  Rep.  1088. 

80.  PRECINCT  WILL  NOT  BE  DISFRAN- 
CHISED, WHEN.— Party  must  allege  ultimate 
facts  which  he  must  prove;  and  if  statement 
of  contest  shows  that  thirty-two  votes  are 
polled  at  election  held  at  certain  precinct,  and 
bald  fact  relied  on  to  invalidate  is  that  polls 
were  not  open  at  sunrise,  court  would  be  un- 
willing to  allow  that  proof  of  this  and  no  more, 
would  Justify  disfranchisement  of  precinct.  A 
contrary  doctrine  would  probably  lead  to  more 
fraud  than  it  would  prevent.— Packwood  vs. 
Brownell,  121  Cal.  478,  481.  53  Pac.  Rep.  1079. 

40.  PROCEEDINGS  ARE  SPECIAL  AND 
SUMMARY. — Proceedings  instituted  to  contest 
election  of  county  officers  are  special  and  sum- 
mary in  their  character. — Keller  vs.  Chapman, 
84  Cal.  635.  640. 

41.  PROVISIONS  ARE  MANDATORY— Lib- 
eral constrnctlon. — Provisions  of  election  law 
are  mandatory,  but  should  be  liberally  con- 
strued.— Jennings  vs.  Brown,  114  Cal.  307,  809. 
46  Pac.   Rep.  77.  34  L.  R.  A.  45. 

As  to  mandatory  and  direetory  proTlslons  of 
election  laws  and  eonstmetlon  thereof,  see 
KERR'S  CYC.  POL.  CODE  9  1197  and  note  par. 
8;  {1204  and  note  par.  4;  91211  and  note  pars. 
26.  27;  9  1215  and  note  pars.  7,  8;  1225  and 
note  pars.  3.  4,  7. 

42.  RETURNS— Adopting  result  of  reeonnt. 
—Returns  of  election  boards  should  be  received 
by  court  as  prima  facie  true.  and.  in  order  to 
overcome  this  evidence  by  recount  of  ballots, 
contestant  must  show  affirmatively  that  they 
have  not  been  tampered  with.  If  it  appear  to 
oourt's   satisfaction   that   they   have   not   been 


tampered  with,  it  shauld  adopt  result  of  re- 
count and  not  returns  by  election  board.— Cog- 
laji  ▼«.  Beard,  66  CaL  58,  60.  61,  68.  2  Pac.  Rep. 
787. 

4a.  As  legal  CTldenee.— Either  party  may 
impeach  return  if  issues  made  by  pleadings 
are  such  as  to  warrant  proof,  by  ballots  show- 
ing different  result,  but  there  is  no  principle 
requiring  either  party  to  attack  official  re- 
turns of  any  precinct  in  case  where  he  is 
satisfied  to  accept  such  returns  as  correct. 
Unless  attacked  and  overcome  by  other  evi- 
denoe,  such  official  returns  stand,  and  consti- 
tute legal  evidence  showing  true  vote  of  pre- 
cinct.—Merkley  vs.  Trainor,  142  Cal.  265.  267. 
76  Pac.  Rep.  656. 

44»  Will  not  be  rejected,  wlien.~EIection  re- 
turns will  not  be  rejected  because  of  irregu- 
larity by  which  no  injurious  results  accrue, 
either  by  reception  of  illegal  votes  or  rejection 
of  legal  votes.— Keller  vs.  Chapman,  84  Cal. 
685,  640. 

As  to  •Returns,'*  see  KERR'S  CYC.  POL. 
CODE  9  1268  and  note  pars.  3.  4. 

That  certain  papers  are  to  be  sealed  np, 
see  KERR'S  CYC.  POL.  CODE  9  1261  and  note. 

46.  SCOPE  OF  INQUIRY— Is  limited  by 
pleadings.— 'In  contest  of  election  of  certain 
person  declared  elected  supervisor  of  city  and 
county  of  San  Francisco  at  an  election  named, 
scope  of  Inquiry,  as  in  every  other  action,  is 
limited  by  pleadings.— Coghlan  vs.  Alpers,  140 
Cal.  648,  661,  74  Pac.  Rep.  146. 

4e.  Is  limited,  fcow.^ — ^In  election  contest,  in- 
quiry Is  limited  to  examination  of  right  of 
person  declared  elected  at  election,  canvass 
of  which  is  questioned.— Austin  vs.  Dick,  100 
CaL  199,  201,  84  Pac.  Rep.  655. 

47.  Intention  of  ▼oter.^Under  our  present 
election  laws,  courts  cannot  confine  themselves 
to  mere  inquiry  as  to  what  voter  intended  to 
express  by  his  ballot.— Lauer  vs.  Estes,  120  Cal. 
652.  658.   58  Pac.   Rep.   262. 

48.  Legality  of  special  election.— In  election 
contest,  court  cannot  inquire  into  legality  of 
special  election  called  after  result  of  canvass 
declaring  that  no  one  was  elected  at  election 
in  question.— Austin  vs.  Dick,  100  Cal.  199.  201. 
34  Paa  Rep.  656. 

40.  Recanvaast  when  nnantfcorlsed.— In  elec- 
tion contest  where  election  has  been  declared 
to  have  resulted  in  election  of  no  one.  re- 
canvass  of  votes  is  not  authorized  by  statute. 
In  such  case  new  election  must  be  called, 
although  It  may  be  that  candidate  may  ques- 
tion correctness  of  canvass  in  different  pro- 
ceeding.—Austin  vs.  Dick,  100  Cal.  199.  201.  34 
Pac.  Rep.  665. 

00.  TEST  OF  DEPARTURES  FROM  RE- 
auiREMENTS  OF  LAW.— True  test  to  be  ap- 
plied to  departures  from  requirements  of  laws 
relative  to  conduct  of  elections  on  proper 
day  and  place,  be  those  requirements  called 
mandatory  or  directory,  is  as  to  whether  or 
not  particular  departure  is  of  such  nature 
as  to  make  it  impossible  or  extremely  diffi- 
cult to  determine,  under  circumstances  of  case, 
whether  fraud  has  been  committed  or  any- 
thing  done   which   would   affect    result — ^Ken- 
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worthy  vs.  Mast.  141  Cal.  2eS.  271,  74  Pac  Rep. 
841. 

51.  TUB  VOTK— C«rtUlcate  will  not  be  an* 
anllcd  In  ease  of.— Where  question  on  election 
contest  Is  as  to  whether  person  declared  elect- 
ed did  In  fact  receive  highest  number  of  legal 
votes,  election  will  not  be  annulled  unless  It 
appears  that  no  person  received  higher  vote; 
hence  certificate  of  election  will  not  be  an- 
nulled In  case  of  tie  vote.— Wright  vs.  Ashton, 
14S  CaL  544.  648.  77  Pac.  Rep.  477. 

IB.     TITLK  TO  OFFICE  MUST   BB  SHOWN. 

— Contestant,  in  order  to  succeed  to  offlce,  must 
show  title  in  himself.— Coghlan  vs.  Alpers,  140 
Cal.  648.  651.  74  Pac.  Rep.  146. 

9S.  TRIAI^  BY  JURY,  REFUSAL  OF,  WHEN 
PROPER*— Whether  it  is  proper  to  refuse  con- 
testee.  in  election  contest,  trial  by  jury,  such 
refusal  is  perfectly  proper  where  demand  was 


not  made  for  Jury  trial  until  after  trial  had 
commenced,  and  it  appears  by  stipulation  of 
parties,  and  by  record  in  cause,  that  no  ques- 
tion of  fact  was  Involved  which  could  have 
been  submitted  to  Jury.— Maddux  vs.  Walthall, 
141  Cal.  412.  414.  74  Pac.  Rep.  1026. 

84.  VIOLATION  OF  PURITY  OF  ELEC- 
TIONS LAW— Is  no  defense.— It  is  no  defense 
In  election  contest  that  contestant  had  vio- 
lated Purity  of  Elections  Law.  That  is  prop- 
erly matter  for  determination  in  separate  pro- 
ceeding.—Maddux  vs.  Walthall.  141  Cal.  412. 
416,  416,  74  Pac.  Rep.  1026;  Treanor  vs.  Wil- 
liams, 146  Cal.  815.  319.  78  Paa  Rep.  884. 

S6.  Need  not  be  eonsldercd.- Want  of  com- 
pliance with  Purity  of  Elections  Law  need  not 
be  considered  in  an  election  contest.- Treanor 
vs.  Williams,  146  Cal.  815.  319.  78  Pac.  Rep. 
884. 


§  1123.  OOUST  MAT  DEOLABE  WHO  WAS  ELECTED.  If  in  any  such  case 
it  appears  that  another  person  than  the  one  returned  has  the  highest  number  of 
legal  votes,  the  court  must  declare  such  person  elected. 

History:     Enacted  March  11,  1878. 

1.  Applied,  cited,  eonstraed,  referred  to. 

2.  Construction  of  section. 

3.  Same — ^Duty  of  court— As  to  annulling  elec- 

tion. 
4,5.  Same— Same — To  declare  person  elected. 
6.  No  choice,  when — Special  election  must  be 
ordered. 


1.  APPUBD,  CITBSD,  CONSTRUED,  RES- 
PBRRBD  TO,  etc..  in:  Snibley  vs.  Palmtacr.  128 
Cal.  288,  284,  60  Pac.  Rep.  860  (construed  with 
Bllll.  1114  ante);  Coghlan  vs.  Alpers.  140  Cal. 
648.  651,  74  Pac  Rep.  145  (cited);  Maddux  vs. 
Walthall.  141  Cal.  412.  416.  74  Pac.  Rep.  1026 
(cited);  Sweeny  vs.  Adams,  141  Cal.  658,  661, 
75  Pac  Rep.  182   (cited). 

Efleet  of  iBellfflblllty  of  candidate  recelvlnff 
fclshcet  Bvmber  et  votes  on  election. — See 
monographic  note  52  Am.  Dec  151,  158:  note 
12  Am.  Rep.  841,  842. 

a.  COKSTRUOTION  OF  SECTION.— Under 
H  1111.  1114  ante  and  this  section,  court  is  not 
authorized  to  annul  an  election  upon  finding 
that  contestant  and  contestee  have  "received 
an  equal  and  highest  number  of  votes  cast 
for  said  office."  Judgment  should  be  that  con- 
testant takes  nothing  by  proceeding  and  that 
it  be  di8missed.--Snibley  vs.  Palmtag,  128  Cal. 
283.  284.  60  Pac  Rep.  860. 

S.  Duty  of  eonrt — ^Ae  to  annulling  election. — 
In  an  election  contest  where  court  finds  in 
first  Instance  that  contestee  was  not  elected, 
or.  In  second  instance,  that  neither  contestant 
nor  contestee  was  elected,  but  that  some  other 


candidate  was,  court  must,  under  this  section, 
annul  election  of  person  returned,  and  declare 
such  other  person  elected.  This  result  could 
never  be  attained  if  right  which  Is  to  be  con- 
tested is  absolute  right  or  title  to  office:  but 
it  is  matter  of  plain  and  easy  accomplishment 
if  right  which  section  declares  may  be  con- 
tested is  simply  right  to  office  which  accrued 
only  from  having  been  "declared  elected"  by 
canvassing  board. — Sweeny  vs.  Adams,  141  Cal. 
658,  568,  76  Pac.  Rep.  182. 

4.  Same — To  declare  person  elected. — Under 
this  section  it  is  duty  of  court  to  declare  any 
other  person  elected,  though  this  person  may 
be  neither  contestant  nor  contestee,  if  result 
of  recount  should  so  disclose.  —  Maddux  vs. 
Walthall,  141  Cal.  412,  416,  74  Pac  Rep. 
1026. 

5.  If  it  appears  that  another  person  than 
one  returned  has  highest  number  of  votes,  it 
is  duty  of  court,  under  this  section,  to  declare 
such  person  elected. — Sweeny  vs.  Adams,  141 
Cal.  568.  561,  75  Pac  Rep.  182. 

e.  NO  CHOICE,  WHEN  >- Special  election 
mnet  be  ordered. — ^A  person  to  be  elected  to 
an  office  must  receive  a  plurality  or  highest 
number  of  votes  cast  for  such  office;  and  where 
two  or  more  persons  received  an  equal  and 
highest  number  of  votes,  there  is  no  choice, 
and  a  special  election  to  fill  such  office  must 
be  ordered  by  proper  board  or  officer  (Van 
Dyke,  J.,  dis.  op.).— Wright  vs.  Ashton,  148 
CaL  644,  649,  77  Pac.  Rep.  477. 


§1124    PEE8  OP  OFFICERS  AND  WTPNESBEB.     [Repealed.] 

History:  Enacted  March  11,  1872 ;  repealed  f P^^  l/vr^S®^,  Code  A^dts. 
1880  (C  C.  P.  pt.),  p.  76;  added  by  Code  Commission,  Act  March  8,  1901,  btata. 
and  i^dts.  1900-1,  p.  185,  act  held  unconstitutional,  see  hlgtory,  S  5  ante. 

§  1126.  COSTS.  If  the  proceedings  are  dismissed  for  insufficiency,  or  want  of 
prosecution,  or  the  election  is  by  the  court  confirmed,  judgment  must  be  rendered 
against  the  party  contesting  such  election,  for  costs,  in  favor  of  the  party  whose 
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election  was  contested ;  but  if  the  election  is  annulled  and  set  aside,  judgment  for 
costs  must  be  rendered  against  the  party  whose  election  was  contested  in  favor 
of  the  party  contesting  the  same.  Primarily,  each  party  is  liable  for  the  costs 
created  by  himself,  to  the  officers  and  witnesses  entitled  thereto,  which  may  be 
collected  in  the  same  manner  as  similar  costs  are  collected  in  other  cases. 

History:     Enacted  March  11,  1872$  amended  April  16,  1880,  Code  Amdta. 
1880  (C.  C.  P.  pt),  p.  76. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction  of  section. 

3.  Court  has  no  discretion  to  diomiss  contest. 

4.  Liabilitj  for  costs. 

6.  Same — Contestant,  and  his  estate. 

6.  Same — In  case  of  tie  vote. 

7.  Same — Judgment  for  costs. 

1.  APPIiIBD»  CITBD,  CONSTRUBD,  RB- 
FBRRESD  TO,  etc.,  in:  Soto  vs.  Vannoy,  65 
Cal.  286,  286,  8  Pac.  Rep.  896  (construed); 
Snlbley  vs.  Palmtas.  127  Cal.  81,  88,  69  Pac. 
Rep.  200  (construed);  Wright  vs.  Ashton,  143 
Cal.  644,  649,  77  Pac.  Rep.  477  (construed  in 
dis.  op.) 

As  to  costs,  sencrally,  see  ante  1 1021  et  seq. 
and  notes. 

Sajae — ^When  allowed  to  plaintiff. — See  ante 
9  1022  subd.   4  and  note. 

Same — When  defendant's  costs  must  be  al- 
lotved  of  course  In  certain  cases. — See  ante 
9  1024. 

That  parties  to  actions  or  proceedings  are 
entitled  to  costs  and  dlsbnrsements,  see  ante 
9  1021. 

2.  CONSTRUCTION  OF  8S3CTION.~Thls  sec- 
tion merely  recognizes  power  of  court,  in  case 
where  facts  warrant  it,  to  render  Judgrment 
annulling  election  (Van  Dyke.  J.,  dis.  op.). — 
Wright  vs.  Ashton,  148  Cal.  644,  649.  77  Pac. 
Rep.   477. 

a.  COURT  HAS  NO  DISCRBTION  TO  DIS- 
MISS    CONTBST,    nor    has    state's    attorney. 


Case  is  prosecuted  like  any  other  action  in- 
stituted by  private  citizen  subject  only  to 
provisions  of  statute. — Searcy  vs.  Grow,  16 
Cal.  117,  122. 

4.  LIABILITY  FOR  COSTS.  —  Any  cltisen 
who  desires  to  contest  an  election  may  do  so. 
and  by  institution  of  suit  he  becomes  party 
to  proceeding,  but  is  responsible  for  costs  if 
he  faila— Searcy  vs.  Grow,  16  CaL  117,  121. 

IE.  Contestant  and  Us  cstatc—If  contest 
is  unsuccessful,  neither  contestant  nor  his 
estate  can  escape  liabUity  for  the  costs. — 
Snlbley  vs.  Palmtag,  127  Cal.  81,  38,  69  Pac. 
Rep.  200. 

d.  In  ease  of  tie  Tote.— Where  there  was  tie 
vote  at  election,  and  such  election  is  contested, 
neither  party  can  recover  costs. — Soto  vs.  Van- 
noy, 66  Cal.  286,  286,  8  Pac.  Rep.  896. 

7.  Judgment  for  costs. — Under  this  section. 
If  proceedings  are  dismissed  for  insufficiency 
or  want  of  prosecution,  or  if  election  of  re- 
spondent be  confirmed,  Judgment  must  be 
against  person  contesting  for  costs;  if  election 
be  annulled  and  set  aside,  Judgment  for  costs 
must  be  against  respondent.  Each  party  is 
primarily  liable  for  his  own  costs  to  officers 
and  witnesses  entitled  thereto,  but  he  cannot 
recover  them  of  other  party  to  proceeding 
unless  he  brings  himself  within  statute  au- 
thorizing such  recovery.  In  case  of  tie  vote 
neither  party  can  recover  costs. — Soto  vs.  Van- 
noy, 66  Cal.  286,  286,  8  Pac.  Rep.  S96. 


§  1126.    APPEAL.     Either  party,  aggrieved  by  the  judgment  of  the  court,  may 

appeal  therefrom  to  the  supreme  court,  as  in  other  cases  of  appeal  thereto  from  the 

superior  court. 

History:  Enacted  March  11,  1872;  amended  April  15,  1880,  Code  Amdtt. 
1880  (C.  C.  P.  pt.),  p.  75;  b^  Code  Commission,  Aet  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  186,  act  held  uneonstitutional,  see  history,  §  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Appeal  does  not  operate  as  stay,  when. 

3.  Appellate  jurisdiction  of  supreme  court. 

4.  Death  of  contestant  pending  appeal — Con- 

testee's  right  of  appeal. 

5.  Same — Substitution  of  administrator. 

6.  Exceptions*— Effect    of    failure   to    incor- 

porate rulings  in  bill  of. 

7.  Same — Have  not  been  allowed,  when. 

8.  Same — Necessity  of. 

9.  Final  judgment  cannot  be  ordered,  when. 

10.  Judgment  will  be  affirmed — Where  bill  of 

exceptions  fails  to  show  error. 

11.  Same — Where  errors  result  in  net  gain  for 

contestant. 

12.  Matters    coneeming    ballots  —  Appellate 

court   should   not   be   transformed   into 
canvassing  board. 


13.  Same — Conclusivenefls  of  superior  court's 
determinatidn. 
14, 15.  Same — Determination  as  to  proper  care 
of  ballots. 

16.  Same — Harmless   error. 

17.  Same  —  Necessity    of    first    objecting    in 

lower  court. 

18.  Same — What  ballots  only  can  be  consid- 

ered. 

19.  New  trial — May  be  ordered  by  supreme 

court  upon  reversaL 

20.  Same — No  motion  for  permitted. 

21.  Objection  as  to  point  not  in  issue  cannot 

be  raised. 

22.  Objections  to  be  preserved  by  exceptions. 

23.  Omission    of    finings,    when    not    preju- 

dicial. 

24.  Bemedy  of  defeated  party. 
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25.  Bevenal  of  judgment — Waut  be  ordered, 

whezL 
M.  Same— Proper  order,  wlien. 
87.  Same — ^Betum  to  tnal  eoort  for  proper 


88.  Same-* Where  reoord  fails  to  diseloee  ez- 

eeptionB. 

89.  Within  aiztj  daje— Deeieion  not  sofltained 

hy  evidence. 
80.  Same — Qneetione  as  to  error  in  admitting 
or  rejecting  evidence  not  foreclosed  by 
fallnre  to  appeal  within  taxtj  dajs. 

1.  APPLIBD,  CITESDy  CONSTRlTSD,  RB- 
FERRBD  TOy  6ta,  in:  Lord  vs.  Dunster,  19 
Cal.  477.  483.  21  Pao.  Rep.  866  (referred  to); 
Packard  vs.  Cralsr.  114  Cal.  95,  98,  45  Pac.  Rep. 
1033  (applied);  Day  vs.  Ounnlngr,  125  Cal.  627» 
628,  58  Pac  Rep.  172  (construed);  McCarthy 
vs.  "Wilson.  146  Cal.  828,  885,  82  Pac.  Rep.  248 
(referred  to). 

As  to  appeals,  seserallTy  see  ante  §  886  et 
seq.  and  notes. 

9ame — ^Appeals  to  supreme  eovrt.  In  seaeniL 
— See  ante  SS  939-958  and  notes. 

Same — ^Who  may  appeal  In  cim  actions. — See 
ante  9  936. 

X  APPEAL  DOBS  NOT  OPBRATB  AS  STAY» 
'WH:Efi, — As  seneral  rule,  appeal  to  supreme 
court,  accompanied  by  proper  undertaking, 
stays  execution  of  Judgment,  except  In  Judg- 
ments In  certain  enumerated  kinds  of  cases, 
and  as  appeal  In  contested  election  case  Is 
accorded  to  either  party  under  this  section,  It 
must  follow  that,  unless  Judgment  which  court 
Is  authorized  to  enter  In  such  case,  belongs 
to  one  or  another  of  excepted  cases,  appeal 
does  not  operate  to  stay  Its  enforcement. — ^Day 
vs.  Gunning,  126  Cal.  527,  628,  68  Pac.  Rep.  172. 

S,  APPESLLATB  JURISDICTION  OF  SU- 
PREME: COURT, — Supreme  court  has  appellate 
Jurisdiction  in  contested  election  cases,  under 
constitution  of  1879. — Lord  vs.  Dunster,  79  Cal. 
477,  485,  486,  21  Pac.  Rep.  865. 

4.  DEATH  OF  CONTESTANT  PENDING 
APPEIA^Ij — Coatestee's  risht  of  appeal. — If  con- 
test Is  successful,  action  does  not  abate  by 
contestant's  death  after  Judgment  annulling 
election  of  contestee,  and  contestee  cannot  be 
deprived  of  his  right  of  appeal. — Snibley  vs. 
Palm  tag.  127  Cal.  81,  83«  69  Pac.  Rep.  200. 

9.  Sobstltvtloa  of  administrator. — In  con- 
tested election  case,  where  Judgment  is  entered 
annulling  election,  and  contestant  dies  pending 
appeal,  his  administrator,  upon  motion  of  su- 
preme court,  may  be  substituted  and  case 
may  be  heard  on  its  merits. — Snibley  vs.  Palm- 
tag,  127  CaL  31,  83,  69  Pac.  Rep.  200. 

e.  EXCEPTIONS — "KMeet  of  fallnre  to  Incor- 
porate mllnffs  In  MU  of« — ^It  seems  to  be  in- 
cumbent on  respondent  in  election  contest 
cases  to  incorporate  In  his  bill  of  exceptions 
rulings  of  court  by  way  of  amendment,  so 
that  supreme  court  may  finally  determine' 
them;  but  his  failure  to  do  so  would  not,  in 
proper  case,  prevent  such  court  from  making 
Una!  disposal  of  contest — ^Kenworthy  vs.  Mast, 
141  Cal.  268,  275,  74  Pac.  Rep.  841. 

7.  Have  not  lieen  allowed,  when. — It  cannot 
be  said   that  Judge  of  trial  court  has  allowed 
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exception  to  ruling  admitting  certain  ballot 
in  evidence  when  ballot  itself  very  thing 
objected  to,  was  excluded  from  bill. — Jennings 
vs.  Brown,  109  Cal.  290,  293,  41  Pac.  Rep.  1085. 

8.  Neeesslty  of. — Supreme  oourt  will  not  re- 
▼iew  ruling  of  trial  oourt  upon  any  particular 
ballot.  In  absence  of  exception  reserved  thereto 
by  party  complaining.— McCarthy  vs.  Wilson, 
146  Cal.  323,  825,  82  Pac.  Rep.  243. 

«.  FINAL  JUDGMENT  CANNOT  BE  OR-  ; 
DBREDy  mnOBN. — Supreme  oourt  cannot,  in  '■ 
face  of  finding  of  trial  oourt  that  election  offl-  ■ 
cers  are  guilty  of  misconduct,  order  final  Judg-  ', 
ment,  where  it  is  not  shown  and  cannot  be  • 
determined  how  much  or  In  what  way  vote 
was  affected  by  such  malconduct. — Kenworthy 
vs.  Mast.  141  Cal.  268,  275,  74  Pac.  Rep.  841. 

10.  JUDGMENT  WIIX  %  BE  AFFIRMED— 
Wltere  Mil  of  eoceeptlons  falls  to  show  error. — 

Where  appeal  is  taken  from  Judgment  with 
bill  of  exceptions  and  bill  falls  to  show  error, 
Judgment  will  be  affirmed.  —  Jennings  vs. 
Brown,  114  Cal.  807,  308,  810,  46  Pac.  Rep.  77, 
84  L.   R.   A.   45. 

11.  Where  erroza  result  In  net  ffaln  for 
eontestant. — If,  upon  appeal  from  Judgment  in 
election  contest  In  favor  of  contestant,  all 
errors  result  in  net  gain  for  him,  such  Judg- 
ment will  be  afflrmed.>-Tout  vs.  Hawkins,  143 
CaL  104,  106,  76  Pac  Rep.  897. 

U.     MATTERS      CONCERNING      BAIiliOTS— 
Appellate  court  shcmld  not  be  transfomied  Into  | 
canvassing  board«*-Upon  appeal  from  Judgment  \ 
in   contested    election    case,    there   should    not 
be   abandonment   of   all   attempts   to   describe  i 
disputed   ballots   In   bill   of   exceptions.     It   is  ! 
objectionable    to    take    to    supreme    court    all   ' 
ballots    objected    to    for   examination    by   that 
court,    thus    transforming    It    into    canvassing 
board.— Langley  vs.  Head,  142  Cal.  368,  370,  76 
Pac.   Rep.   1088. 

18*  Conclusiveness  of  superior  court's  de- 
tennlnation.^ — Action  of  superior  court  in  con- 
struing ambiguous  marks  must  be  held  con- 
clusive.— People  ex  rel.  Bledsoe  vs.  Campbell, 
138  Cal.  11,  19,  70  Pac.  Rep.  918. 

M*  DetemdnatloB  as  to  proper  care  of  bal- 
lots.— Determination  of  lower  court,  in  elec- 
tion contest,  that  ballots  have  been  properly 
identified  and  have  not  been  .tampered  with 
will  not  be  dleturbed  upon  appeal  where  evi- 
dence fairly  Justifies  such  conclusion. — Hannah 
vs.  Qreen,  143  Cal.  19,  22,  76  Pac.  Rep.  708. 

15.  Question  whether  ballots  have  been 
sufilclently  taken  care  of  so  as  to  preclude 
any  reasonable  suspicion  that  they  are  not  in 
their  original  condition,  ^s  question  which  is 
largely  within  Judgment  and  discretion  of  trial 
court,  and  its  determination  of  that  question 
should  not  be  disturbed  on  appeal  if  evidence 
fairly  warrants  conclusion  which  court  reached 
on  subject. — D,avis  vs.  Orunlg,  148  Cal.  336,  342. 
ffl  Pac.  Rep.  1102;  McCardle  vs.  Barstow,  145 
CaL  185,  136,  78  Pac.  Rep.  371. 

IC  Harmless  error. — After  both  parties  have 
rested,  in  election  contest,  it  is  error  for  court 
to  count  other  ballots  against  objections  01' 
]>artle8,  but  such  error  is  harmless  on  appeal. 
where    It    appears    that    It    would    not    have 
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changed  result — Hannah  vs.  Green,  143  Cal. 
19.  24.  76  Pac.  Rep.  708. 

17.  Necessity  of  llrst  objectlns  In  lower 
court. — In  election  contest,  objection  to  ballot 
will  not  be  considered  on  appeal  unless  It  was 
first  made  in  superior  court. — Langley  vs.  Head. 
142  Cal.  368,  871.  76  Pac.  Rep.  1088. 

18.  What  ballots  only   can   be  considered.— 

On  appeal  in  election  contest,  where  bill  of 
exceptions  contained  orlgrinal  ballots  by  stipu- 
lation of  counsel.  It  is  only  ballots  which  have 
been  specially  objected  to  that  can  be  con- 
sidered.—Patterson  vs.  Hanley.  186  Cal.  265, 
274.  68   Pac.  Rep.  881. 

19.  NEW  TRIALr—May  be  ordered  by  so- 
preme  court  upon  reversal. — On  appeal  to  su- 
preme court,  that  court  may.  upon  reversal  of 
Judgment,  If  It  be  found  necessary  or  proper, 
order  new  trial  In  lower  court^Dorsey  vs. 
Barry,  24  Cal.  449,  466. 

SO.  No  motion  for  permitted. — ^There  can  be 
no  motion  for  new  trial  of  election  contest. 
Defeated  party's  remedy  is  confined  to  appeal 
from  Judgment. — Packard  vs.  Craig.  114  Cal. 
96.  98,  45  Pac.  Rep.  1038.  See  Casgrave  vs. 
Rowland.    24    Cal.    457,    468. 

21.  ORJECTION  AS  TO  POINT  NOT  IN 
ISSUES  CANNOT  BE  RAISED.— In  election  con- 
test, where  validity  of  election  under  charter 
was  not  issue  raised  by  pleadings,  eontestee 
cannot  object  on  appeal  by  contestant,  that 
election  was  invalid. — Trafton  vs.  Quinn,  143 
Cal.  469.  472.  77  Pac.  Rep.  164. 

22.  OBJECTIONS  TO  BE  PRESERVED  BT 
EXCEPTIONS.— Rule  that  objections  to  ad- 
verse ruling  in  election  contests  should  be 
preserved  by  exceptions  should  apply  in  such 

'  proceedings  as  in  any  other  proceeding. — Lay 
vs.  Parsons,  104  Cal.  661,  664,  88  Pao.  Rep. 
447. 

2S.  OMISSION  OF  FINDINGS,  WHEN  NOT 
PREJUDICIAL. — Omission  of  findings  as  to  im- 
material matters,  not  stated  as  ground  for 
contest,  or  as  to  facts  admitted  by  answer, 
are  not  prejudicial.— McCarthy  vs.  Wilson,  146 
Cal.  323.  329,  82  Pac.  Rep.  248. 

24.  REMEDY  OF  DEFEATED  PARTY  in 
election  contest  is  limited  to  appeal  from  Judg- 
ment—Packard vs.  Craig,  114  Cal.  95,  98,  45 
Pac.  Rep.   1033. 

25.  REVERSAL  OF  JUDGMENT— Must  bo 
ordered,  wben. — Where  particular  ballot  is  re- 
garded as  piece  of  evidence,  ruling  of  court 
on  objection  thereto,  when  excepted  to  by 
injured  party.  Is  reviewable  by  appellate  court, 
on  appeal  from  Judgment,  to  same  extent 
as  any  other  ruling  In  matter  of  admission 
or  rejection  of  other  evidence.  Such  rulings 
can  be  reviewed  in  no  other  way;  if  they  are 
erroneous  and  suflSclent  in  number  to  materi- 
ally   affect    Judgment,   Judgment    must    be    re- 


versed.—McCarthy  vs.  Wilson.  146  CaL  323.  325. 
82  Pac.  Rep.  243. 

26.  Proper    order,    wben. — If    one    who    is 

neither  citizen  nor  taxpayer  Institutes  proceed- 
ing to  contest  election  held  for  purpose  of 
determining  proposition  to  incur  large  Indebt- 
edness and  to  issue  bonds  of  city  in  large 
amount  for  construction  of  waterworks,  case 
should  come  to  end  when  fact  appears,  and 
taxpayers  and  electors  of  city  ought  not  to  be 
bound  by  litigation  which  plaintiff  has  no  right 
to  institute  or  maintain,  and  Judgment  binding 
upon  those  who  are  citiiens  and  taxpayers 
ought  not  to  be  afilrmed  on  appeal.  The  proper 
order  to  make  is  to  reverse  or  remand  cause 
with  directions  to  superior  court  to  dismiss 
action. — ^McConoughey  vs.  San  Diego.  128  Cal. 
366.  367,  60  Pac.  Rep.  925. 

27.  Retnm  to  trial  eo«rt  tor  fnrtber  bear- 
ing.—Supreme  court  on  appeal  may  return  an 
election  contest  to  trial  court  for  further  hear- 
ing when  Judgment  has  been  reversed,  but 
this  is  not  fixed  rule  which  will  necessarily  be 
followed  in  every  case  of  this  character. — 
Farnham  vs.  Boland,  134  Cal.  151,  165.  66  Pac. 
Rep.  200,  366. 

28.  Wbere  record  falls  to  diselose  exeep- 
tlons. — Judgment  in  favor  of  appellant  upon 
record  in  election  contest  will  not  be  rendered 
without  further  delay,  where  record  fails  to 
disclose  exceptions  taken  to  rulings  of  court 
below,  but  Judgment  will  be  reversed  and 
cause  remanded  to  trial  court  for  further  hear- 
ing.—Farnham  vs.  Boland.  134  Cal.  151.  155.  66 
Pac.  Rep.  200.  366  (Beatty,  C.  J.,  dissented 
from  order  denying  modification  of  Judgment). 

29.  IPiriTHIN  SIXTY  DAYS  —  Decision  not 
sustained  by  evidenee. — Appeal  from  superior 
court  to  supreme  court  In  contested  election 
case  is  subject  to  provision  that  upon  such 
appeal,  point  that  decision  is  not  sustained 
by  evidence  cannot  be  raised,  unless  such  ap- 
peal shall  have  been  taken  within  sixty  days 
after  Judgment. — Packard  vs.  Craig,  114  Cal. 
95.  98,  45  Pac  Rep.  1038;  McCarthy  vs.  Wilson. 
146  Cal.  828,  325,  82  Paa  Rep.  243. 

80.  I^uestlons  as  to  error  In  admitting  or 
rejecting  evidence  not  foreclosed  by  failure 
to  appeal  witbin  sixty  days.— While  9  939  ante, 
which  provides  that  exception  to  decision  on 
ground  that  it  is  not  supported  by  evidence 
cannot  be  reviewed  on  an  appeal  from  Judg- 
ment, unless  such  appeal  is  taken  within 
sixty  days  after  rendition  of  Judgment,  is 
applicable  to  election  contests,  yet  questions 
as  to  whether  court  erred  in  admission  or 
rejection  of  evidence  are  questions  at  law, 
which  are  not  foreclosed  by  failure  to  appeal 
within  sixty  days.— McCarthy  vs.  Wilson,  146 
Cal.  823,  825,  82  Pac.  Rep.  248. 

As  to  wben  appeal  ^ay  be  taken  to  supreme 
court*  see  ante  99  968-966  and  notes. 


§  1127.  WHEN  ELECTION  VOID  AND  OFFICE  VACANT.  Whenever  an 
election  is  annulled,  or  set  aside  by  the  judgment  of  the  superior  court,  and  no 
appeal  has  been  taken  within  ten  days  thereafter,  the  commission,  if  any  has 
issued,  is  void,  and  the  office  vacant. 

History:     Enacted   March   11,   1872;   amended   April   15,   1880,  Code   Amdts. 
1880   (C.  C.  P.  pt),  p.  76. 
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1.  Applied,  cited,  construed,  referred  to. 

2.  Failure  to  appeal  in  ten  days — Subsequent  set- 

tling bill  of  exceptions. 

L  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Atkinson  vs.  Lorbeer. 
Ill  Cal.  419.  420,  44  Pac  Rep.  162  (referred  to); 
Packard  vs.  Craiff,  114  CaL  95,  SS.  46  Pac.  Rep. 
1033  (referred  to):  Powers  vs.  Hitchcock,  129 
Cal.  826,  227,  «1  Pac.  Rep.  1079  (referred  to); 


Parnham  vs.  Boland.  1}4  Cal.  151.  162.  €9  Pac 
Rep.  200.  866  (referred  to);  Wilson  vs.  Arnot 
(Cal.  App.  Dec.  20,  1905),  84  Pac.  298  (applied). 
As  to  what  will  avoid  elections,  see  mono- 
graphic note  90  Am.  St.  Rep.  46-92. 

1.  FAILURE  TO  APPEAL  IN  TEN  DAYS— 
SvbeeqoeBf  aettUiiK  bill  of  exceptloae  ineffect- 
ual.— Wilson  vs.  Arnot  (CaL  App.  Deo.  20,  1906). 
S4  Pac  Rep.  293. 
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TITLE   in. 

OF .  SUMMARY    PROCEEDINGS. 

Chapter  I.    OoimsBiON  or  Judomknt  without  Action,  §§  1132-1135. 

II.    Submitting  a  Controversy  without  Aotion,  M  1138-1140. 

IIL    Discharge  or  Persons  Imprisoned  on  Civil  Process,  H  1143-1154. 

rv.    Summary  Proceedinos  roR  Obtaining  Possession  or  Real  Pbopsbtt 
IN  Certain  Cases,  §{1159-1179. 


CHAPTER    I. 

confession    op    judgment  without    ACTION- 
S1 132.    JudgmeDt  may   be  confessed   for  debt      S -1134.  Filing    statement    and    entering    judg* 

due  or  contingent  liability.  ment. 

{1133.    Statement  in  writing  and  form  thereof.      S  1135.  How,  in  justices'  courts. 

§  1132.  JX7D0MENT  BIA7  BE  CONFESSED  FOR  DEBT  DUE  OB  OONTIN- 
GENT  LIABILIT7.  A  judgment  by  confession  may  be  entered  without  action, 
either  for  money  due  or  to  become  due,  or  to  secure  any  person  against  contingent 
liability  on  behalf  of  the  defendant,  or  both,  in  the  manner  prescribed  by  this 
chapter.     Such  judgment  may  be  entered  in  any  court  having  jurisdiction  for  like 

amounts. 

History:     Enacted  March  11,  1872,  re-enactment  of  S374  Practice  Act,  last 
sentence  added. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Construction  of  section. 

1.  APPLIED,  CTITBD,  CON8TRI7BD,  RE- 
FERRED TO,  etc. — 1.  Code  section. — Levy  vs. 
Irvine,  134  Cal.  664,  672,  66  Pac.  Rep.  96S  (re- 
ferred  to). 

a.  Same — 3.  Practice  Act  8  874. — Cordier  vs. 
Schloss,  18  Cal.  576,  682  (construed). 

A«  to  civil  Jvrladlctlon  to  take  ani|  enter 
Jadffment  for  recovery  of  money  on  confeealon 
of  defendant,  see  ante  9  112  subd.  6  and  note. 

Same — In  Jnstlce'a  conrt. — See  ante  9  112  subd. 
6  and  note;  9  114  and  note;  9  889  and  note 
post  9  1135  and  note. 


As  to  concurrent  Jorlsdietlon  of  Jnstlees' 
eonrts,  see  ante  9  113  and  note. 

As  to  Judirment  by  confession,  see  note  64 
Am.  Dec.  501,  602. 

As  to  Judgment  by  confession,  when  void* 
and  when  valid,  see  monographic  note  99  Am. 
Dec.    276-278. 

As  to  restriction  upon  civil  Jurisdiction  of 
Justices*  courts,  see  ante  9  114  and  note. 

S.  CONSTRUCTION  OF  SECTION.— This  sec- 
tion contemplates  technical  confession  of  Judg- 
ment.— Levy  vs.  Irvine,  184  Cal.  664,  672,  66 
Pac.  Rep.  953. 


§  1133.  STATEMENT  IN  WRITINO  AND  FORM  THEREOF.  A  statement  in 
writing  must  be  made,  signed  by  the  defendant,  and  verified  by  his  oath,  to  the 
following  effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a  specified  sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must  state  concisely  the  facts 
out  of  which  it  arose,  and  show  that  the  sum  confessed  therefor  is  justly  due, 
or  to  become  due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a  contingent  liability, 
it  must  state  concisely  the  facts  constituting  the  liability,  and  show  that  the  sum 
confessed  therefor  does  not  exceed  the  same. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  375  Practice  Act. 

1.  Applied,  cited,  construed,  referred  to— Prac-      5.  Statement,  when  presumptively  fraudulent. 

tice  Act  §  375.  6.  Same— Omission  to  state  facts  out  of  which 

2.  Object  of  statute  in  requiring  statement  indebtedness  arose. 

:\.  Statement  is  insufficient,  when.  7.  Statutory   authority  for  confession   of  judg- 

4.  Same — Not  signed  by  parties.  ment — Must  be  strictly  pursued. 


Ttt.IIl,ch.  1.1 


STATEMENT  IN   WRITING— FORM   OF. 


(1638)        9 11S4 


1.  APPLIED,  CITED,  CONSTRUED.  RE- 
FERRED TO,  etc.— Practice  Act  9  876.— Cordler 
vs.  Schlosa.  18  Cal.  676.  581  (construed). 

As  to  tranater,  etc.*  with  Intent  to  defraud 
creditors,  see  KERR'S  CYC.  CIV.  CODE  f  3439 
and  note. 

As  to  what  eomplaint  most  contain,  see  ante 
1426  and  note. 

As  to  what  transfers  of  personal  propertjr  are 
presnmed  fraudulent,  see  KERR'S  CYC.  CIV. 
CODE  fi  3440  and  note. 

a.  ORJECT  OF  STATUTE  IN  RB<IUIRING 
STATEMENT  is  to  put  creditors  upon  track  of 
inquiry  and  lo  enable  them  to  discover  fraud, 
if  any;  and  to  discourage  perjury  by  requirinfif 
definite  and  particular  account  of  transaction, 
which  might  thus  be  exposed  if  it  were  fraudu- 
lent: and  it  is  obvious  that  vague  statement 
subserves  no  purpose  within  contemplation  of 
statute.— Cordier   vs.   Schloss.   18   Cal.   576.   581. 

3.  STATEMENT  IS  INSUFFICIENT,  WHEN. 

—Mere  statement  that  indebtedness  is  by  note 
is  not  sufficient  under  this  section. — Cordier 
vs.  Schloss.  18  Cal.  676,  681. 

« 

4.  Not  slvaed  by  parties.  —  Statement  for 
confession  of  judgment  not  signed  by  parties 
personally,   as  required  by  statute,   is   insuffi- 


cient. Signature  of  defendant's  attorney  is 
not  enough. — Reynolds  vs.  Lincoln.  71  Cal.  183. 
184.  9  Pac  Rep.  176.  12  Id.  449. 

5.  STATEMENT,  WHEN  PRESUMPTIVELY 
FRAUDULENT. — Statement  for  Judgment  on 
note  by  confession  is  presumptively  fraudulent 
where  it  omits  to  set  forth  consideration  of 
note  and  fact  out  of  which  Indebtedness  arose. 
—Pond  vs.  Davenport,  44  Cal.  481,  487. 

6.  Omission  to  state  facts  out  of  which  In- 
debtedness arose. — Statement  for  confession  of 
judgment  showing  that  plaintiffs  are  owners 
of  note  and  that  note  was  given  for  goods  sold 
and  delivered  by  plaintiffs  to  defendants,  and 
money  had  and  received  by  defendants,  is 
insufficient,  where  mere  statement  Is  that 
Indebtedness  is  by  note,  and  auxiliary  state- 
ment does  not  show  kind,  quantity,  price  of 
goods,  or  time  of  sale,  or  that  money  was  re- 
ceived, or  under  what  circumstances,  nor  how 
much  indebtedness  for  money,  and  how  much 
for  goods,  and  judgment  rendered  upon  such 
confession  is  prima  facie  fraudulent. — Cordier 
vs.  Schloss,  18  Cal.  676,  681. 

7.  STATUTORY  AUTHORITY  FOR  CON- 
FESSION    OF    JUDGMENT— Must    be    strictly 

pursued.— Chap! n  vs.  Thompson.  20  Cal.  681,  687. 


§  1134.  FILING  STATEMENT  AND  ENTERINO  JUDGMENT.  The  statement 
must  be  filed  with  the  clerk  of  the  court  in  which  the  judgment  is  to  be  entered, 
who  must  indorse  upon  it,  and  enter  in  the  judgment-book,  a  judgment  of  such 
court  for  the  amount  confessed,  with  ten  dollars  costs.  The  statement  and'  affidavit^ 
with  the  judgment  indorsed,  thereupon  becomes  the  judgment-roll: 

History:  Enacted  March  11,  1872,  re-enactment  of  §376  Practice  Act; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  186,  act  held  unconstitutional,  see  history,  S  S  ante. 

1.     AUTHORITY     TO     BNTBR     JUDGBIflSNT 

agrainst  four  persons  does  not  justify  con- 
fession of  judgment  against  less  number. — 
Chapln  Ts.  Thompson.  20  Cal.  681,  687. 

S.  CRE3DITOR  NOT  BOtJlVD  TO  ACCBPT 
JVDQHSNT,  WHBSN.--Credltor  is  not  bound  to 
accept  judgment  based  upon  confession  made 
without  any  request  on  his  part  and  without 
his  knowledge,  and  entered  up  at  instance  of 
debtor  alone,  as  measure  of  his  rights. — Wil- 
coxson  vs.  Burton,  27  Cal.  228,  234,  87  Am.  Dec.  66. 

4.  JUDOMBNT  BY  CONFESSION— Is  void  If 
not  properly  signed. — Judgment  by  confession 
which  is  void  as  to  certain  defendants  who  did 
not  sign  is  equally  so  as  to  those  who  did 
sign.— <;bapln  vs.  Thompson,  20  Cal.  681.  687. 

5.  Is  void  If  saflered  to  delay  collection  of 
plalBtHTs  deM. — Confession  of  Judgment  suf- 
fered for  purpose  of  Injuring  and  delaying 
collection  of  plaintiff's  debt  la  void  as  to  him. 
—Ryan  vs.  Daly.  6  Cal.  238,  239. 

6.  Merser  of  elalm. — Judg^nent  by  confession 
merges  no  claim  of  creditor,  ext^ept  such  as  Is 
included  In  It  by  some  form  of  direct  state- 
ment.— Wllcoxson  vs.  Burton,  27  Cal.  228,  237» 
87  Am.  Dec.  66. 

7.  VACATING  JITDOMBNT  ~  AppllcaMon  of 
party  will  be  dented,  when. — Application  of 
party  to  set  aside  his  confession  of  judgment 
will  be  denied  where  It  does  not  appear  that 
claim  was  not  just  and  that  judgment  ought 


1.  Applied,  cited,  construed,  referred  to— Prac- 

tice Act  §  376. 

2.  Authority  to  enter  judgment. 
8.  Creditor  not  bound  to  accept  judgment;  when. 

4.  Judgment  bj  confession  is  void,  if  not  prop- 

erly signed. 

5.  Same — Is  void  if  suffered  to  delay  oolleetioii 

of  plaintiff's  debt. 
8.  Same — Merger  of  claim. 

7.  Vacating  judgment  —  Application   of  party 

will  be  denied,  when. 

8.  Same— Attaching  creditor  may  institute  pro- 

ceeding for. 

9.  Same — Complaint  insufficient,  when.  • 

10.  Same — Defendant's   right   to   prove   matters 

explanatory  of  statement. 

11.  Same  —  Fraudulent  confession  of  judgment 

does  not  conclude  rights  of  judgment  cred- 
itor. 

12.  Same — How  presumption  of  fraud  may  be  re- 

butted. 

13.  Same — Necessity  of  averring  facts  to  show 

fraud. 

14.  Same — No  collateral  attacls,  when. 

15.  Same — Prima  facie  evidence  of  fraud — Bur- 

den of  proof. 

16.  Same— Resort  to  chancery,  when  necessary. 

17.  Same — Bight  of  assignee  in  insolvency. 

18.  Same — When  improper. 
1.      APPf.lBD,     CITED,     CONSTRUED,     RB- 

rBRRED  TO,  etc. — Practice  Act  9  876.~CordleT 
vs.  Schloss.  18  Cal.  676.  681  (construed). 
C.  C.  P.— IDS 
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not    to    have    been    confessed. — Arrlngton    vs. 
Sherry,    5   Cal.    518»   614. 


8.  Attacking  creditor  nuiy  lastltnte  proceed* 
Inc  for. — Attaching  creditor  has  rigrht  to  insti- 
tute proceedinSi  based  on  ground  of  fraud,  to 
set  aside  Judgment  by  confession. — Scales  vs. 
Scott,   13   CaL   7e,   78. 

9.  Complaint  Insnlilcleiit*  wboB. — If  creditor 
obtains  Judsrment  by  confession  and  attempts 
to  reach  money  of  Juderment  debtor  in  hands 
of  Junior  judgment  creditor,  on  ground  that  he 
has  prior  lien  thereon,  his  complaint  fails  to 
state  facts  sufficient  to  constitute  cause  of 
action  where  there  is  no  averment  therein  that 
money  for  which  Judgment  was  confessed  was 
unpaid  at  time  Judgment  was  confessed  or  then 
due. — St.  Clair  vs.  Burton,  28  Cal.   549,  550. 

10.  Defendant's  right  to  prove  matters  ex* 
planatory  of  statement. — ^While  defendant  may 
prove  matters  explanatory  of  his  statement  for 
Judgment  by  confession,  he  cannot  go  any 
further  and  prove  claim  which  statement  not 
only  does  not  include,  but  excludes  by  neces- 
sary intendment. — Wilcoxson  vs.  Burton,  27  Cal. 
228,  237,  87  Am.  Dec.  66. 

11.  Frandalent  confession  of  Jadgment  does 
not  conclude  rights  of  Judgment  creditor^  al- 
though his  rights  are  acquired  by  levy  upon 
such  property  during  pendency  of  litigation. 
No  obligation,  either  legal  or  moral,  withholds 
one  from  setting  up  his  vendor's  title  as 
against  one  who  has  fraudulently  contrived 
with  his  vendor  to  weaken  and  destroy  it  after 
he  has  conveyed  property  to  him.  No  prin- 
ciple or  policy  of  -convenience  requires  that 
such  Judgment  should  conclude  his  rights. — 
Leonis  vs.  Biscailus,  101  CaL  880,  882,  86  Pac 
Rep.  875. 

la.  How  presumption  of  fraud  may  be  re- 
butted.— Presumption  that  statement  for  Judg- 
ment on  promissory  note  by  confession  was 
fraudulent  may  be  rebutted  by  proof  of  neces- 
sary facts  omitted  from  statement,  but  fact 
proved  must  be  consistent  with  and  in  support 
of  averments  of  statement. — Pond  vs.  Daven- 
port, 44  Cal.  481,  487. 


IS.  NeecBslty  of  averring  faets  to  show 
fraud. — ^In  proceeding  to  vacate  Judgment,  it  is 
not  sufficient  to  allege  that  confessions  of 
Judgment  are  fraudulent,  but  facts  showing 
that  they  are  such  must  be  averred,  so  that 
court  can  perceive  that  such  instruments  are 
fraudulent.  Facts  showing  fraud  must  be 
made  to  appear  by  averment. — Pehrson  vs. 
Hewitt,  79  Cal.  694,  698,  21  Pac  Rep.  960. 

14.  No  collateral  attack,  when. — ^Where  court 
has  Jurisdiction  of  subject-matter  and  parties 
Judgrment  by  confession  rendered  upon  such 
insufficient  statement  is  not  nullity  on  its 
face,  and  cannot  be  collaterally  attacked.  Cred- 
itors of  defendant  can  call  it  in  question  only 
on  ground  of  fraud  and  In  direct  proceeding. — 
Lee  vs.  Figg,  87  CaL  328,  886,  837,  99  Am.  Dec. 
271. 

15.  Prima  facte  evldeneo  of  fraud — ^Burden  of 
proof.  —  In  confession  of  Judgment,  want  of 
statement  fulfilling  requirements  of  statute  in 
description  of  indebtedness  confessed  is  prima 
facie  evidence  of  fraud,  and  casts  upon  de- 
fendants burden  of  showing  by  clear  and  satis- 
factory proof  that  no  fraud  existed. — Cordier 
vs.  Schloss,  18  CaL  676,  681,  affirming  Richards 
vs.  McMillan,  6  CaL  419,  422,  66  Am.  Dec.  621. 

Id.     Resort   to    ebaneery,   when   necessary. — 

Junior  Judgment  creditor  who  is  dissatisfied 
with  confession  of  Judgment  by  defendant, 
and  who  has  no  right  whatever  in  proceeding 
by  defendant  to  set  aside  such  confession, 
must  resort  to  court  of  chancery. — ^Arrington 
vs.  Sherry,  6  CaL  618.  514. 

17.  Right  of  assignee  in  insolvency. — ^Where 
confessions  of  Judgment  are  prohibited  by 
insolvent  laws,  assignee  in  insolvency  can 
have  them  adjudged  void,  and,  on  proper  pro- 
ceeding, they  will  be  so  adjudged. — Pehrson  vs. 
Hewitt,  79  CaL  694,  699,  21  Pac.  Rep.  960. 

18.  "When  Improper.  —  Judgment  by  con- 
fession should  not  be  set  aside  where  debt  was 
honestly  due,  and  where  it  cannot  be  inferred 
that  there  was  any  intention  to  take  undue, 
advantage  of  other  creditors. — ^Meeker  vs.  Har- 
ris, 19  CaL  278,  289,  290,  79  Am.  Dec  218. 


§  1136.  HOW,  IN  JUSTICES'  OOUBTS.  In  a  justice's  court,  where  the  court 
has  authority  to  enter  the  judgment,  the  statement  may  be  filed  with  the  justice, 
who  must  thereupon  enter  in  his  docket  a  judgment  of  his  court  for  the  amount 
confessed,  with  three  dollars  costs.  If  a  transcript  of  such  judgment  be  filed 
with  the  county  clerk,  a  copy  of  the  statement  must  be  filed  with  it. 

History:     Enacted  Mareh  11,  1872. 


1.  Confession  of  judgment  in  juBtiee's  court — 

When  not  fraudiSent. 

2.  Same— When  void. 

Thmt  Justice's  court  has  power  to  take  amd 
enter  Jadsment  for  reeoverj  of  moaey  oa  con- 
fession of  defendant,  irrben  aaionnt  eonfessed, 
exdnslTe  of  Interest,  does  not  amonnt  to  three 
hundred  dollars,'  see  ante  1112  subd.  8  and 
note. 

1.  COIVFBSSION  OF  JUDGMBNT— I^ITHBN 
NOT  FRAUDUIiBNT. — ^There  can  be  no  fraud 
In  pursuance  of  remedy  allowed  by  law.  Hence, 
if   it    sufficiently   appears   that   confessions   of 


Judgrment  were  filed  in  Justice's  court,  that 
Judgments  for  debts  Justly  due  were  entered 
on  them  and  that  execution  issued  on  the 
Judgrments,  the  creditor  cannot  assail  such 
Judgrment  in  equity  on  grround  of  fraud. — Pehr- 
son vs.  Hewitt,  79  CaL  694,  698,  699,  21  Pac. 
Rep.  950. 

2.  IVhen  Told. — Confession  of  Judgement  in 
Justice's  court  for  more  than  amount  of  such 
Justice's  Jurisdiction  is  void.  Consent  of  par- 
ties cannot  grive  Jurisdiction  which  the  con- 
stitutlon  denies. — FelUett  vs.  Engrler.  8  Cal.  78, 
77. 
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CHAPTER  n. 

8UHM1TT1NO   A   CONTROVERSY    WITHOUT    ACTION. 

S 113S.    ControTerqr,    how    Bubmitted  without  action. 

1 1139.    Judgment  on,  as  in  other  eaaee,  but  without  costs  prior  to  notice  of  triaL 

S  1140.    Judgment  may  be  enforced  or  appealed  from  as  in  an  action. 

S1138.  CONTBOVEBSY,  HOW  SUBMITTED  WITHOUT  ACTION.  Parties 
to  a  question  in  difference,  which  might  be  the  subject  of  a  civil  action,  may,  without 
action,  agree  upon  a  case  containing  the  facts  upon  which  the  controversy  depends, 
and  present  a  submission  of  the  same  to  any  court  which  would  have  jurisdiction 
if  an  action  had  been  brought ;  but  it  must  appear,  by  affidavit,  that  the  controversy 
is  real  and  the  proceedings  in  good  faith,  to  determine  the  rights  of  the  parties. 
The  court  must  thereupon  hear  and  determine  the  case;  and  render  judgment 
thereon,  as  if  an  action  were  depending. 

History:     Enacted  March  11,  1872,  re-enactment  of  S377  Practice  Act 


1,2.  Applied,  cited,  construed,  referred  to. 
8.  Construction  of  section, 
i.  Same— Restriction  of  consideration  of  facts. 

5.  Same — Interested  parties. 

6.  Same — Same— Validity  of  tax. 

7.  Affidavit — Is  insufficient,  when. 

8.  Same  —  Must  contain  requisite  facts  —  No 

substitute. 

9.  Agreed  statement  of  facts  —  Disregarding 

provisions  of. 
10.  Moot  questions  will  not  be  considered. 
IL  Officer  ought  not  to  stipulate  as  to  what 

facts. 

12.  Questions  as  to  issuance  of  search-warrant^* 

Jurisdiction. 

13.  Special  jurisdiction  conferred  by  this  see* 

tion  is  limited,  how. 

14.  Stipulation  cannot  affect  question  of  law. 

16.  What  controversy  cannot  be  submitted  to 

court  without  action. 

II  What  is  no  subject  of  ''dvil  action''  in 

state  court. 

17.  What  questions  will«not  be  considered. 

18.  Who  cannot  litigate  as  party. 

1.    APFLIBD,     CITBD,     CONSTRUBD,     RB- 

FEBRED  TO,  etc. — 1«  Code  aectfrni.— Collins  vs. 

Lean,  98  Cat  884»  286»  9  Pac.  Re^.  178  (referred 

to);  Cannon  vs.  Handley,  72  Cal.  188.  134.  144, 

IS  Pmc.  Rep.  816   (referred  to  and  construed); 

San  DIeso   vs.   Oranniss*   77    CaL   611.   613.    19 

Pac  Rep.  876  (referred  to);  Prince  vs.  Fresno, 

IS  Cal,  407,  408.  28  Pa&  Rep.  606  (referred  to); 

Green  vs.  County  of  Fresno,  96  CaL  829.  884.  80 

Pac.  Rep.  644  (referred  to);  In  re  Wetmore,  99 

Cal  146,   148,   38   Pac   Rep.   769   (referred  to); 

Derby  vs.  Modesto,   104   CaL   616,  617,  88  Pac 

Rep.  900  (referred  to);  Skinner  vs.  Santa  Rosa, 

1»7  CaL  464,  466,  40  Pac  Rep.  742,  29  L.  R.  A 

$12  (referred  to) ;  City  of  Los  Angeles  vs.  State 

L  ft  T.  Co.,  109  CaL  896,  897,  42  Pac  Rep.  149 

(referred  to);  Market  St.  R.  Co.  vs.  Hellman, 

109  CaL  671.  677,  48  Pac  Rep.  225  (referred  to); 

White  vs.    Clarke,    111    Cal.    426.    427.    44    Pac 

R«p.   164    (construed);    McHenry    vs.    Downer, 

III  CaL  20,  21.  47  Pac.  Rep.  779.  46  L.  R.  A 
<I7  (referred  to) ;  Board  of  Education  vs.  Orant, 
lis  CaL  89.  40,   60  Pac.  Rep.   5   (referred  to); 


Bailey  vs.  Johnson,  121  CaL  662.  64  Pac.  Rep. 
80  (construed);  Kiernan  vs.  Swan,  131  CaL 
410,  411,  63  Pac.  Rep.  768  (referred  to);  Matter 
of  Dodge,  186  CaL  612,  613,  67  Pac  Rep.  973 
(referred  to);  County  of  Humboldt  vs.  Stern, 
186  CaL  68,  64,  68  Pac.  Rep.  824  (referred  to); 
San  Francisco  L.  Co.  vs.  Bibb,  139  CaL  325,  326. 
73  Pac.  Rep.  864  (construed);  County  of  San 
Diego  vs.  Schwartz,  145  CaL  49,  78  Pac.  Rep. 
281  (referred  to);  Matter  of  De  Lucca,  146  CaL 
110,  111,  112,  118,  sub  nom.  De  Lucca  vs.  Price, 
79  Pac.  Rep.  858  (construed);  County  of  Los 
Angeles  vs.  Kellogg,  146  CaL  690,  80  Pac  Rep. 
861  (referred  to). 

2.  Same— 2.  Praetlee  Act  f  877.^~Crandall  vs. 
Amador  Co.,  20  CaL  72,  78  (referred  to);  Mel- 
lois  vs.  Chalne,  20  CaL  679,  680  (construed). 

As  to  anthorlty  of  attorney  amd  covnaelor, 
see  ante  f  288  and  note. 

As  to  relief  to  be  awarded  to  plalntflf  wkere 
there  la  no  anawer,  see  ante  f  680  and  note. 

S.     CONSTRUCTION      OP      8BCTION.—Under 

this  section  various  controversies  have  been 
submitted  without  action. — Crandall  vs.  Ama- 
dor Co..  20  CaL  72,  78  (to  determine  liability 
of  county ^f or  payment  of  juror's  fees  in  certain 
criminal  actions  before  Justices  of  peace) ;  Mel- 
lols  vs.  Chalne,  20  CaL  679,  680  (to  determine 
and  obtain  opinion  as  to  validity  of  foreign 
miners'  licenae-tax) ;  People  ex  reL  Tyler  vs. 
Pratt,  80  CaL  228,  226  (to  determine  right  of 
attorney  to  practise  law);  Collins  vs.  Lean,  68 
CaL  284,  286.  9  Pac.  Rep.  178  (to  determine 
right  to  obtain  search-warrant);  Cannon  vs. 
Handley,  72  CaL  183,  140,  13  Pac.  Rep.  315  (to 
determine  whether  deed  was  in  escrow);  John- 
son vs.  Malloy,  74  CaL  430,  431,  16  Pac  Rep. 
228  (to  determine  moot  questions  of  law);  San 
Diego  vs.  Granniss,  77  CaL  611,  618,  614,  19 
Pac  Rep.  876  (to  determine  whether  peninsula 
of  San  Diego  is  within  limits  of  city  of  San 
Diego):  Prince  vs.  Fresno,  88  CaL  407,  408.  26 
Pac.  Rep.  606  (to  determine  whether  city  or 
county  of  Fresno  was  liable  to  recorder  for 
his  fees);  Green  vs.  County  of  Fresno.  95  CaL 
829,   880,   80   Pac.   Rep.    544    (to  determine   Ha- 
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bllity  of  county  to  constable  for  official  services 
rendered  In  criminal  cases  and  for  money  ex- 
pended); In  re  Wetmore,  99  Cal.  146,  148,  33 
Pac.  Rep.  769  (to  determine  validity  of  munici- 
pal bonds);  Derby  vs.  Modesto.  104  Cal.  615, 
517.  3S  Pac.  Rep.  900  (to  determine  validity  of 
municipal  bonds);  Skinner  vs.  Santa  Rosa,  107 
Cal.  4  64.  465.  40  Pac.  Rep.  742.  29  L.  R.  A.  612 
(to  determine  validity  of  municipal  bonds); 
City  of  Los  Angeles  vs.  State  L.  &  T.  Co.,  109 
Cal.  396.  897,  42  Pac.  Rep.  149  (to  determine 
defendant's  liability  for  certain  taxes) ;  Market 
St  R.  Co.  vs.  Hellman.  109  Cal.  671.  677.  42 
Pac.  Rep.  225  (to  determine  liability  of  defend- 
ants to  purchase  certain  bonds);  White  vs. 
Clarke.  Ill  Cal.  426.  427.  44  Pac.  Rep.  164  (to 
obtain  judgment  upon  agreed  case);  McHenry 
vs.  Downer.  116  Cal.  20.  21,  47  Pac.  Rep.  779, 
46  L.  R.  A.  737  (to  determine  liability  of  tax 
imposed  upon  plaintiff,  and  right  of  defendant 
as  tax-collector  to  enforce  payment  thereof); 
Board  of  Education  vs.  Grant,  118  Cal.  39,  40, 
60  Pac.  Rep.  6  (to  determine  ownership  of  cer- 
tain permanent  buildings  erected  by  defendant 
upon  certain  school  lots  owned  by  city  and 
county  of  San  Francisco);  Bailey  vs.  Johnson, 
121  Cal.  562,  64  Pac.  Rep.  80  (to  determine 
validity  of  tax);  Kiernan  vs.  Swan.  131  Cal. 
410,  411.  63  Pac.  Rep.  768  (to  determine  right 
to  fees  as  constable  in  criminal  cases) ;  Matter 
of  Dodge.  135  Cal.  512,  513,  67  Pac.  Rep.  973 
(to  determine  assessor's  right  to  fifteen  per 
cent  of  entire  amount  of  poll-tax  collected); 
County  of  Humboldt  vs.  Stern,  136  Cal.  63,  64, 
68  Pac.  Rep.  324  (to  determine  right  of  county 
clerk  as  ex  officio  clerk  of  board  of  super- 
visors to  receive  extra  compensation  for  extra 
work  done"  by  him  in  preparing  data  for  claim 
of  county  against  state);  San  Francisco  L.  Co. 
vs.  Bibb.  139  Cal.  325,  326,  73  Pac.  Rep.  864 
(to  determine  question  whether  failure  of 
plaintiff  as  materialman  to  file  lien  relieves 
sureties  on  bond);  County  of  San  Diego  vs. 
Schwartz.  145  Cal.  49,  78  Pac.  Rep.  231  (to 
determine  right  of  county  treasurer  to  recover 
commission  on  sum  collected  as  collateral  in- 
heritance taxes);  Matter  of  De  Lucca,  146  Cal. 
110,  111,  112,  113.  sub  nom.  De  Lucca  vs.  Price, 
79  Pac.  Rep.  853  (to  determine  question  as  to 
unexecuted  search-warrant);  County  of  Los 
Angeles  vs.  Kellogg,  146  Cal.  690,  80  'Pac.  Rep. 
861  (to  determine  right  of  county  to  commis- 
sions allowed  by  superior  court  to  public  ad- 
ministrator for  services  rendered  after  expira- 
tion of  his  term). 

4.     Rentriction  as  to  const  deration  of  facts.— 

Under  this  section,  consideration  of  court  is 
restricted  to  facts  admitted,  and  its  Judgment 
cannot  be  based  upon  any  other  facts  which  it 
may  have  supposed  plaintiff  could  establish. — 
Qreen  vs.  County  of  Fresno.  96  Cal.  329,  834. 
30  Pac.  Rep.  544. 

6.  Interested  parties. — ^This  provision  has 
reference  to  interested  parties,  authorized  and 
capable  of  litigating  question  involved;  and 
only  such  parties  may  by  their  agreement  con- 
fer Jurisdiction  upon  court  "to  hear  and  de- 
termine case  and  render  Judgment  thereon  am 
If  action  were  depending." — Matter  of  De  Lucca, 
]  16  Cal.  110,  112.  sub  nom.  De  Lucca  vs.  Price, 
79  Pac.  Rep.  853. 


6.  Same — Talldlty  of  tax. — This  section  has 
reference  to  interested  parties,  authorized  and 
capable  of  litigating  question  involved.  Where 
validity  of  tax  Is  in  question,  tax-collector  has 
no  right,  without  intervention  of  action,  to 
submit  to  adjudication  controversy  regarding 
validity  of  such  tax.  in  which  rights  of  county 
are  directly  involved*  without  opportunity  on 
its  part  to  be  heard;  and  objection  to  Jurisdic- 
tion, interposed  by  district  attorney  on  behalf 
of  county,  should  be  sustained.  Taxpayer  and 
county  are  only  parties  to  "question  in  differ- 
ence" Involving  validity  of  tax.— Bailey  vs. 
Johnson,  121  Cal.  562.  663,  64  Pac.  Rep.  80. 

7.  AFFIDAVIT—IS  INSUFFICIENT,  WHEN. 

— Affidavit  annexed  to  agreed  case,  under  this 
section,  is  insufficient  to  authorize  court  to 
entertain  proceeding  where,  instead  of  sho^v- 
ing  that  controversy  is  real,  its  language  is 
that  "statement  of  case"  Is  "real  controversy": 
and.  Instead  of  stating  that  proceedings  are 
in  good  faith.  It  states  that  "contention"  is 
In  good  faith.— White  vs.  Clarke.  Ill  Cal.  425. 
428,  44  Pac.  Rep.  164. 

8.  Most  contain  rcavlsite  facts — No  anbatl- 
tut^, — ^Under  this  section  it  is  necessary  that 
there  should  be  affidavit  that  controversy  is 
real,  and  proceedings  in  good  faith.  Such 
affidavit  must  contain  all  requisite  facts,  and 
agreed  statement  that  there  is  such  affidavit 
in  Justices'  court  cannot  be  taken  as  su>b- 
Btitute  for  affidavit.— Mellois  vs.  Chaine,  20 
Cal.   679.   680.  f 

8.  AGRBBD  STATBMBNT  OF  FACTS— EHa-  ' 
resardlaff  provlaton  of. — Parties  must  agree 
on  facts,  and  such  agreed  facts  are  facts  on 
which  case  Is  to  be  determined.  But.  If  agreed  . 
statement  of  facts  contains  provision  in  these 
words:  "It  Is  expressly  agreed  by  parties  here- 
to that  facts  herein  admitted  are  to  be  taken 
by  court  subject  to  all  objections  of  compe- 
tency, relevancy,  and  admissibility,  where 
nature  of  evidence  necessary  to  establish  facts 
Is  apparent  on  face  of  such  statement,  and 
same  shall  be  admitted  or  excluded,  in  whole 
or  in  part,  as  court  ma'y  determine  after  hear- 
ing objections  thereto,"  It  may  well  be 
doubted  whether  court,  on  such  agreed  state- 
ment, with  this  provision,  should  not  refuse 
to  hear  the  case  at  all,  or.  If  hearing  it.  dis- 
regard its  provisions. — Cannon  vs.  Handley, 
72  CaL  183,  143,  144,  13  Pac.  Rep.  316. 

10.  MOOT  C^UESTIONS  "WII^L  NOT  BB  CON«- 
SIDBRED. — No  agreement  of  parties  can  be 
Invoked  to  call  for  decision  of  what,  to  them, 
or  either  of  them,  is  merely  moot  question, 
and  court  should  not  render  Judgments  which 
cannot  be  enforced  by  any  process  known  to 
law. — Johnson  vs.  Malloy.  74  Cal.  430,  432,  16 
Pac.   Rep.   228. 

11.  OFFICBR  OUGHT  NOT  TO  STIPULATE 
AS  TO  WHAT  FACTS.— An  officer,  either  of 
state  or  of  county,  or  city,  having  public 
funds  or  property  under  his  control,  ought  not 
to  enter  into  stipulation  In  respects  to  facts 
in  case,  affecting  such  funds  or  property,  with- 
out acting  under  advice  of  counsel. — Uhler  vs. 
Boyd,   41   Cal.   60. 

12.  aVBSTION  AS  TO  ISSUANCE  OF 
SB  ARCH- WARRANT  —  Jnrladlction.—  Superior 
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court  Is  without  jurisdiction,  upon  submission 
of  controversy  to  It  without  action,  to  deter- 
mine question  as  to  whether  search-warrant 
(requlrlniT  search  of  premises  of  plaliltlff  for 
certain  property,  and  taking  of  it,  if  found), 
already  issued  by  defendant,  as  justice  of 
peace,  and  In  hands  of  sheriff  of  county,  who 
was  to  execute  same,  was  issued  without  Juris- 
diction and  authority  of  law.— -Matter  of  De 
Lucca,  146  Cal.  110,  111,  sub  nom.  De  Lucca 
vs.  Price.  79  Pac.  Rep.  8K3. 

IS.  8PBCIAL  JURISDICTION  CONFBRRBD 
BT  THIS  SECTION  IS  LIMITBD  in  terms  to 
hearing  and  determination  of  suoh  questions 
in  difference  as  will,  at  time  of  submission, 
be  subject  of  "civil  action"  between  parties 
making  submission,  and  it  must  appear  in 
such  proceeding:  by  affidavit  that  controversy 
is  real,  and  proceedings  in  good  faith  "to 
determine  rlgrhts  of  parties**;  In  other  words, 
there  must  be,  at  time  of  subhnlssion.  real  oon- 
troversy  between  parties  thereto,  which  mierht 
then  be  settled  in  civil  action  brouerht  by  one 
or  more  of  such  parties  aarainst  others. — Matter 
of  De  Lucca,  146  Cal.  110,  111,  79  Pac  Rep. 
953. 

14.  STIPULATION  CANNOT  AFFBCT  ANY 
QUESTION  OP  LAW.~Counsel,  under  this  sec- 
tion, may  agree  as  to  facts,  but  they  cannot 
control  supreme  court  by  stipulation  as  to 
sole,  or  any,  question  of  law  to  be  determined 
under  them.  When  particular  legral  conclusion 
follows  from  given  statement  of  facts,  no 
stipulation  can  prevent  court  from  so  declar- 
ing.—San  Francisco  L.  Co.  vs.  Bibb,  139  Cal. 
325.  326.  73   Pac.  Rep.   864. 

15.  WHAT  CONTROVBRSY  CANNOT  BB 
SUBMITTED  TO  COURT  WITHOUT  ACTION.— 

*  Where  Justice  of  peace  has  issued  search- 
warrant,  requiring  search  of  premises  of  per- 
son named  for  certain  property,  which  warrant 
is  in  hands  of  sheriff,  who  is  threatening  to 
execute  it,  and  such  person's  only  claim  is 
that  Justice  has,  in   exercise  of  duties  of  his 


office,  exceeded  his  jurisdiction  In  issuance  of 
such  warrant,  and  that  another  officer,  not 
party  to  proceeding,  acting  under  void  warrant, 
is  about  to  cause  him  damage,  there  Is,  mani- 
festly, no  civil  action  known  to  our  law  which 
could  be  maintained  by  him  against  justice. 
If  any  "question  In  difference"  then  exists 
which  might  be  subject  of  civil  action,  it  is 
question  between  himself  and  officer  who  is 
proceeding  to  execute  warrant.  There  is  no 
authority  for  submission  of  such  controversy 
to  court  without  action. — ^Matter  of  De  Lucca, 
146  Cal.  110.  112,  sub  nom.  De  Lucca  vs.  Price, 
79  Pac.  Rep.  853. 

le.  WHAT  IS  NO  SUBJECT  OF  *<CIVIL 
ACTION**  IN  STATE  COURT.^Statement  that 
plaintiff  duly  "claimed"  land  as  homestead, 
falls  far  short  of  conferring  upon  him  any 
interest  In  land  or  right  to  question  defend- 
ant's title;  and  whether  plaintiff  would  have 
right  to  enter  land  as  homestead  under  United 
States  Revised  Statutes-.  9  2289,  If  patent  under 
which  defendant  claims  title  is  void,  cannot 
be  subject  of  civil  action  in  courts  of  this 
state.— White  vs.  Clarke.  Ill  Cal.  425.  427.  44 
Pac.  Rep.   164. 

17.  WHAT  QUESTIONS  WILL  NOT  BB 
CONSIDERED.— It  is  no  part  of  duty  of  su- 
preme court  to  investigate  and  decide  ques- 
tions not  regularly  arising  In  due  course  of 
litigation  for  gratlflcation  of  curiosity  of  coun- 
sel, or  to  serve  some  ulterior  purpose  of 
parties  who  choose  to  procure  them  to  be 
raised  by  themselves  against  others  who  feel 
no  Interest  in  contest. — People  ex  rel.  Tyler 
vs.   Pratt.   30   Cal.    223,    225. 

18.  WHO  CANNOT  LITIGATE  AS  PARTY.— 

Tribunal,  board,  or  officer  exercising  judicial 
functions  is  not  authorized  to  litigate  as  party 
mere  question  as  to  whether  it  has.  In  doing 
of  official  act,  exceeded  its  jurisdiction. — Matter 
of  De  Lucca,  146  Cal.  110.  113,  sub.  nom.  De 
Lucca  vs.  Price,  79  Pac  Rep.  853. 


§U39.  JUDGMENT  ON,  AS  IN  OTHER  CASES,  BUT  WITHOUT  COSTS 
PRIOR  TO/  NOTICE  OF  TRIAL.  Judgment  must  be  entered  in  the  judgment- 
book  as  in  other  eases,  but  without  costs  for  any  proceeding  prior  to  the  trial. 
The  case,  the  submission,  and  a  copy  of  the  judgment,  constitute  the  judgment-roll. 

History:     Enaeted  March  11,  1872,  re-enactment  of  {378  Practice  Act. 

Applied*    cited,    constraed,    referred    to,    etc..  As    to    vrhat    conatitntes    Jvdsmeiit-roll,    see 

In:  Matter  of  Dodfire,  135  Cal.  612.  513.  67  Pac.      ante  8  670  and  note. 
Rep.   973    (referred   to). 

§  1140.  JUDGMENT  MAT  BE  ENFORCED  OB  APPEALED  FROM  AS  IN 
AN  ACTION.  The  judgment  may  be  enforced  in  the  same  manner  as  if  it  had 
been  rendered  in  an  action,  and  is  in  the  same  manner  subject  to  appeal. 

History:     Enacted  March  11,  1872,  re-enactment  of  §379  Practice  Act. 


API^IjIED,  CITBDy  CONSTRUED,  RB- 
PERRED  TO,  etc.,  in:  Collins  vs.  Lean,  68  Cal. 
2S4.  285,  9  Pac.  Rep.  173  (referred  to):  Prince 
Ts.  Fresno.  88  Cat  407,  408,  26  Pac.  Rep.  606 
(referred  to). 


As  to  how  money  Jndsmenta,  and  others, 
are  enforeed,  see  ante  9  684  and  note. 

Ae  to  who  may  appeal*  see  ante  f  836  and 
note. 
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CHAPTER  la 

DISCHARGE    OF   PERSONS    IMPRISONED   ON   CIVIL   PROCBSa 


§  1143.  Persons  confined  may  be  diaeharged. 

§  1144.  Notice  of  application. 

§  1145.  Service  of  notice. 

§  1146.  Examination  before  judse. 

§  1147.  Interrogatories  may  be  in  writing. 

§  1148.  Oath  to  be  administered. 

S  1149.  Order  of  discharge. 

1 1150.  If  not  diseharg^,  prisoner  may  again 
apply,  when. 

§  1143.  PERSONS  CONFINED  MAT  BE  DISCHARGED.  Any  person  confined 
in  jail,  on  an  execution  issued  on  a  judgment  rendered  in  a  civil  action,  must  be 
discharged  therefrom  upon  the  conditions  in  this  chapter  specified. 

History:     Enacted  March  11,  1872. 


1 1151.  Discharge  finaL 

1 1152.  Judgment  remain^  in  force. 

11163.  Plaintiff  maj  order  discharge  of  the 
prisoner,  who  shall  not  thereafter  be 
liable  to  imprisonment  for  the  same 
cause  of  action. 

1 1154.  Plaintiff  to  advance  funds  for  rapport 
of  prisoner. 


! 


1.  Applied,  dted,  construed,  referred  to. 

2.  Construction  of  section. 

3.  Contempt  in  refusing  to  paj  alimony  — Dis- 

charge. 

4.  Same — Immediate  re-ezamhiation  of  matter. 

5.  Prisoner  is  in  custodj  as  under  an  exeeution, 

when. 


1.  APPLIED,  CITBD,  CON8TRUBD, 
FBRRED  TO,  etc.,  in:  In  matter  Wilson,  75 
Cal.  580,  581,  682,  17  Pac.  Rep.  798  (construed 
and  applied):  Spencer  vs.  Lawler,  79  Cal.  216, 
216,   21    Pac.   Rep.   742   (referred   to). 

X     CONSTRUCTION  OF  SECTION.— This  and 

next  succeeding  section  of  this  chapter  pro- 
vide that  person  confined  in  jail  on  an  execu- 
tion rendered  In  civil  action,  may,  upon  notice, 
apply  to  judge  of  superior  court  of  county  for 
his  discharge:  that  Judge  must  examine  him 
under  oath  as  to  his  property  and  effects,  and 
his  ability  to  pay,  etc.,  and  hear  such  other 
and  pertinent  evidence  as  may  be  produced 
by  him  or  creditor:  and  that  If.  upon  examiqa- 
tlon.  judge  Is  satisfied  that  prisoner  should  be 
discharged,  he  must,  after  administering  pre- 
scribed oath,  order  his  discharge  But  prisoner 
In  jail  for  contempt  for  non-compliance  with 
general  order  of  court  for  payment  of  alimony 
to  his  wife.  Is  person  included  In  this  section, 
and  cannot  be  confined  for  a  lifetime,  espe- 
cially where  his  Inability  to  pay  Is  clearly  es- 
tablished.—In  matter  Wilson,  76  Cal.  580,  682, 
17  Pac.  Rep.  698. 

S.     CONTEMPT  IN  RBFUSING  TO  FAY  AI.f. 


MONY— DIacbarve.— If  husband  Is  committed 
for  contempt  for  refusing  to  obey  an  order 
directing  him  to  pay  alimony  to  his  wife,  he 
is  entitled  to  be  discharged  under  this  and 
next  succeeding  section,  upon  proof  of  his 
inability  to  pay.— In  matter  Wilson,  76  CaL 
680,  682,  684,  17  Pac  Rep.  698. 

4.  Immediate    re-examluatlon    of    aiatter. — 

Where    defendant.    In    divorce    suit,    has    been 
ordered  to   pay  alimony  to   his   wife,  and   has  * 
been  adjudged  guilty  of  contempt  for*  refusing  | 
to  do  so  after  an  examination  as  to  his  ability   . 
to  pay,   and  makes  no   application   under  this  ! 
section   to   be  discharged   from   custody,  court   ! 
cannot    be    required    to    immediately    examine 
into    matter    again    before    expiration    of    ten 
days.— Spencer    vs.    Lawler,    79    Cal.    216,    217, 
21  Pac.  Rep.  742. 

Ability  to  obey  order  of  court  is  an  element 
entering  into  the  offense  of  failure  to  obey; 
"a  person  cannot  be  Imprisoned  Indefinitely 
for  the  non-performance  of  an  Impossibility."— 
Ex  parte  Overend,  122  Cal.  201,  202,  64  Pac 
Rep.  740. 

5.  PRISONER  IS  IN  CUSTODY  AS  VNDBR 
AN  BXBCUTION,  WHBN.— In  case  of  civil  con- 
tempt, that  is,  when  defendant  in  civil  action 
is  ordered  to  pay  money  generally  to  plaintiff, 
and  is  committed  until  he  shall  have  paid  it, 
prisoner  Is  in  custody  as  under  execution. — In 
matter  Wilson,  76  CaL  680,  682,  684,  17  Pac 
Rep.  698. 


§1144.    NOTICE  OP  APPLICATION.      Such  person  must  cause  a  notice  in 

writing  to  be  given  to  the  plaintiff,  his  agent,  or  attorney,  that  at  a  certain  time 

and  place  he  will  apply  to  a  judge  of  the  superior  court  of  the  county  in  which 

such  person  may  be  confined,  for  the  purpose  of  obtaining  a  discharge  from  his 

imprisonment. 

History:     Enacted  March  11,  1872;   amended  April  16,  ISSO,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  114. 

As  to  conetractlon  of  aectlon,  see  ante  9  1143  That  real  party  In  Intereat  miiat  be  aamed, 

and  note.  and  served  with  notice,  and  other  papers,  at  hln 

As  to  hovT  notice  and  papers  are  to  be  serred,  residence,  or  throvKh  post-office,  see  ante  { 1011 

see  ante  §  1010  et  seq.  and  notes.  and  note. 
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§  1145.     SEBVIOE  OF  NOTICE.    Such  notice  must  be  served  upon  the  plaintiff, 
his  agent,  or  attorney,  one  day  at  least  before  the  hearing  of  the  application. 

History:     Enacted  March  11,  1872. 
Aa    to    •ervleo    oa    BOB^x«aMeBt%    Be«    ante  §  10 IK  and  nota. 

§  1146.    EXAMINATION  BEFORE   JUDGE.     At  the  time  and  place  specified  ; 
in  the  notice,  such  person  must  be  taken  before  such  judge,  who  must  examine  , 
him  under  oath  concerning  his  estate  and  property  and  effects,  and  the  disposal 
thereof,  and  his  ability  to  pay  the  judgment  for  which  he  is  committed ;   and  such 
judge  may  also  hear  any  other  legal  and  pertinent  evidence  that  may  be  produced 
by  the  debtor  or  the  creditor. 

History:     Enacted  March  11,  1872. 
As  to  eoBstmetloii  of  aoctioM,  see  ante  f  1148  and  note. 

§  U47.  INTEBBOQATOBIES  MAT  BE  IN  WBITINa.  ^he  plaintiff  in  the 
action  may,  upon  such  examination,  propose  to  the  prisoner  any  interrogatories 
pertinent  to  the  inquiry,  and  they  must,  if  required  by  him,  be  proposed  and 
answered  in  writing,  and  the  answer  must  be  signed  and  sworn  to  by  the  prisoner. 

History:     Enacted  March  11,  1872. 
As  to  coiuitmetloa  of  aectloM,  see  ante  i  114S  and  note. 

§  1148.  OATH  TO  BE  ADMINISTERED.  If,  upon  the  examination,  the  judge 
is  satisfied  that  the  prisoner  is  entitled  to  his  discharge,  he  must  administer  to  him  \ 

the  following  oath,  to  wit:  '*I, ,  do  solemnly  swear  that  I  have  not  any 

estate,  real  or  personal,  to  the  amount  of  fifty  dollars,  except  such  as  is  by  law  t 
exempted  from  being  taken  in  execution;    and  that  I  have  not  any  other  estatr 
now  conveyed  or  concealed,  or  in  any  way  disposed  of,  with  design  to  secure  thr 
same  to  my  use,  or  to  hinder,  delay,  or  defraud  my  creditors,  so  help  me  God." 

History:     Enacted  March  11,  1872. 

Applied,    etted,   conatmed,   referred    to,   etc,  in:  Bz  parte  Batchelder,  96  Cal.  S8S.  234,  SI 
Pac.  Rep.  45   (referred  to). 

§  1149.  ORDER  OF  DISCHARGE.  After  administering  the  oath,  the  judge 
must  issue  an  order  that  the  prisoner  be  discharged  from  custody,  and  the  officer, 
upon  the  service  of  such  order,  must  discharge  the  prisoner  forthwith,  if  he  be 
imprisoned  for  no  other  cause. 

History:     Enacted  March  11,  1872. 

As  to  wben  and  from  what  an  appeal  mar  after  final  judgrment,  and  no  appeal  lies  there- 
be  taken,  see  ante  5  939  and  note.  from  after  expiration  of  sixty  day's  from  entry 

Order    of    dlackarxe — No    appeal    after    alxty  of  order. — Wells  F.  &  Co.  vs.  Anthony.  36  Cal. 

days.  —  Order    discharerlnsr    Judgrment    creditor  696,  699. 
from    imprisonment    is    special    order    entered 

§  1150.  IF  NOT  DISCHARGED,  PRISONER  MAT  AGAIN  APPLY,  WHEN. 
If  such  judge  does  not  discharge  the  prisoner,  he  may  apply  for  his  discharge  at 
the  end  of  every  succeeding  ten  days,  in  the  same  manner  as  above  provided, 
and  the  same  proceedings  must  thereupon  be  had. 

History:     Enacted  March  11,  1872. 

§  1151.  DISOHAROE  FINAL.  The  prisoner,  after  being  so  discharged,  is 
forever  exempted  from  arrest  or  imprisonment  for  the  same  debt,  unless  he  be 
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convicted  of  having  wilfully  sworn  falsely  upon  his  examination  before  the  judge, 
or  in  taking  the  oath  before  prescribed. 

History:     Enacted  March  11,  1872. 


1.  Applied,  cited,  constmed,  referred  to. 

2.  Contempt   for  refusing  to   paj  alimonj  and 

counsel — Right  to  discharge. 

aU  APPLIESD,  CITBD,  CONBTRUBD,  RB- 
FERRESD  TO,  etc..  in:  Ex  parte  Batchelder, 
H  Cal.  283.  234,  31  Pac.  Rep.  45  (construed). 

2.  CONTBMPT  FOR  RBFUSING  TO  PAY 
ALIMONY  AND  COUNSEL  FBBS— Riffht  to 
dlackarire. — ^Where  party  has  been  committed 
for  contempt  for  disobeyina  order  In  divorce 
suit  to  pay  his  wife  alimony,  and  has  been 
discharged,  but  is  subsequently  committed  by 


an  order  requlrlna  hfs  Imprisonment  until  be 
has  complied  with  order  of  superior  court  to 
pay  all  alimony  and  counsel  fees  accrued  prior 
to  his  last  discharge,  as  well  as  monthly 
alimony  accruing^  since  that  time,  order  is 
certainly  Invalid  so  far  as  it  requires  payment 
of  counsel  fees  and  alimony,  whether  per- 
manent or  temporary,  due  prior  to  first  dls- 
chargre  of  prisoner,  and  he  is  entitled  to  his 
discharge  on  habeas  corpus  for  refusal  to 
comply  with  order. — Ex  parte  Batchelder,  1^6 
Cal.   233,   284,  SI   Pac.   Rep.   46. 


§1162.  JUDaMENT  REMAINS  IN  FORCE.  The  judgment  against  any 
prisoner  who  is  discharged  remains  in  full  force  against  any  estate  which  may 
then  or  at  any  time  afterward  belong  to  him,  and  the  plaintiff  may  take  out  a 
new  execution  against  the  goods  and  estate  of  the  prisoner,  in  like  manner  as 
if  he  had  never  been  committed. 

History:     Enacted  March  11,  1878. 

§  1163.  PLAINTIFF  SCAT  ORDER  DISCHARQE  OF  THE  PRISONER,  WHO 
SHALL  NOT  THEREAFTER  BE  LIABLE  TO  IMPRISONMENT  FOR  THE 
SAME  CAUSE  OF  ACTION.  The  plaintiff  in  the  action  may  at  any  time  order 
the  prisoner  to  be  discharged,  and  he  is  not  thereafter  liable  to  imprisonment 
for  the  same  cause  of  action. 

History:     Enacted  March  11,  1878. 

§  1164.    PLAINTIFF  TO  ADVANCE  FUNDS  FOR  SUPPORT  OF  PRISONER. 

Whenever  a  person  is  committed  to  jail  on  an  execution  issued  on  a  judgment 
recovered  in  a  civil  action,  the  creditor,  his  agent,  or  attorney  must  advance  to 
the  jailer,  on  such  commitment,  suflScient  money  for  the  support  of  the  prisoner 
for  one  week,  and  must  make  the  like  advance  for  every  successive  week  of  his 
imprisonment ;  and  in  case  of  failure  to  do  so,  the  jailer  must  forthwith  discharge 
such  prisoner  from  custody,  and  such  discharge  has  the.  same  effect  as  if  made 
by  order  of  the  creditor. 

History:     Enacted  March  11,  1878. 
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§  1159.    FORCIBLE  ENTRY  DEFINED.     Every  person  is  guilty  of  a  forcible 
entry  who  either: 
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1.  By  breaking  open  doora,  windows,  or  other  parts  of  a  house,  or  by  any  kind 
of  violence  or  circumstance  of  terror  enters  upon  or  into  any  real  property ;  or, 

2.  Who,  after  entering  peaceably  upon  real  property,  turns  OLt  by  force,  threats, 
or  menacing  conduct,  the  party  in  possession. 

History:     Enacted  March  11,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Construct  ion — Of  code  sections. 

3.  Same— Of  statute  of  1866. 
4,5.  Forcible  entry — Acts  more  than 

6.  Same — Aets  to  be  considered. 

7.  8an\e — Breaking  doors. 
8,9.  Same— Display  of  foree. 

10.  Same— Destruction  of  property* 

11.  Same— Evidence  of  force. 

12.  Same — Facts  which  do  not  show; 

13.  Same^Force  is  necessary  element* 

14.  Same — ^Intention  of  statute^ 

15.  Same — Is  prohibited  by  law. 

16.  Same — Nice  distinction  as  to  amonnt  of 

foroe  unnecessary. 

17.  Same— No  implied  right  to  maintain  tres- 

pass, when. 

18.  Same — Personal  presence  unnecessary. 

19.  Same — ^Personal  violence. 

20.  Same — Peaceable  entry  —  Subsequent  ex- 

clusion by  force. 

21.  Same — What  constitutes. 

22.  Unlawful  entry — Entry  during  absence  of 

occupant  and  removing  his  furniture  is 
not,  when. 
23,24.  Same — Entry   on   actual   possession   is — 
Good  or  bad  faith  does  not  affect  right 
of  recovery. 

25.  Same— Same — Entry   on   mining   daim— 

Want  of  good  faith. 

26.  Same — Peaceable  entry  in  good  faith  is 

not. 

27.  Same — ^What  remedy  was  intended  for — 

Entry  in  good  faith. 

28.  Same— What  will  sustain  charge  of. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
PBRRBD  TO,  etc..  in:  Hemstreet  vs.  Wassum, 
49  Cal.  273  (construed);  Potter  vs.  Mercer,  53 
Cal.  667.  674  (construed);  Voll  vs.  Hollis,  60 
Cal.  569.  674  (referred  to));  Holland  vs.  Green, 
(2  Cat.  67,  68  (applied);  Castro  vs.  Tewksbury, 
69  Cal.  662.  663,  11  Pac.  Rep.  339  (construed 
with  51172  post):  Ely  vs.  Tore,  71  Cal.  180, 
133.  11  Pac.  Rep.  868  (referred  to);  Tivnen 
vs.  Monahan.  76  Cal.  131.  182.  18  Pac.  Rep. 
144  (referred  to);  Oiddinsrs  vs.  '76  L.  ft  W. 
Co..  83  Cal.  96,  100,  23  Pac.  Rep.  196  (con- 
strued): Adams  vs.  Helbinar,  107  Cal.  298.  301, 
40  Pac.  Rep.  422  (referred  to);  Cluness  vs. 
Bowen,  186  Cal.  660,  661.  67  Pac.  Rep.  1048 
(referred  to);  Kerr  vs.  O'Keefe,  138  Cal.  415, 
420.  71  Pac  Rep.  447  (referred  to);  Knowles 
vs.  Crocker  Estate  Co.  (Cal.  May  81,  1906), 
S6  Pac.  Rep.  715  (applied). 

A«  to  deflBHloB  of  vttlawfal  detaMierf  see 
post  S 1161    and  note. 

As  to  eatry  by  owner  to  expel  occa^aat  of 
lead,  aa<l  Mia  liability,  see  monographic  note 
51   Am.    Rep.    366-868. 

A«  to  forcible  entry  aad  anlawfol  detalaer 
by  oae  cotcaant  asalaet  aaotber,  see  note  60 
Am.  St.  Rep.  846. 

Ae  to  parties  defeadaat,  see  post  Sfi  1164.  1166 
and  notes. 


As  to  parties,  ffenerally,  see  post  11161  and 
note. 

As  to  servleo  of  notice,  see  post  f  116S  and 
note. 

As  to  sbowlnr  required  la  forcible  entry  or 
detainer,  see  post  81172  and  note. 

As  to  wbat  Is  a  forcible  eatry,  see  mono- 
^aphlc  note  18  Am.  Dec.  189-148. 

As  to  wbat  possession  Is  accessary  to  reader 
eatry  forelMe,  see  monographic  note  18  Am. 
Dec   147.   148. 

As  to  vrhea  wifa  BMy  defead  salt,  see  ante 
1871  and  note. 

That  married  vroaMia  may  bo  party  to  salt, 
■ee  ante  §370  and  note.' 

2.     CONSTRUCTION  — Of      eodo      sectloas.— 

Sections  1159-1179  of  this  code  provide  for 
entire  field  of  forcible  entry  and  detainer 
(Including  holdingr  over  of  tenants,  etc.).  and 
complete  mode  of  procedure  In  those  cases  is 
herein  prescribed.  All  prior  statutes  upon 
subject  were  thereby  repealed.— Hemstreet  vs. 
Wassum.    49   Cal.   278.   274. 

S.  Of  statate  of  1866.— Under  old  statute  of  , 
1866  (Stats.  1866-6  p.  768),  there  were  two 
distinct  offenses  defined:  1.  Forcible  entry: 
2.  Forcible  detainer;  and  there  were,  under 
that  statute,  four  separate  causes  of  action,  i 
or  arrounds  for  relief:  1.  Forcible  entry;  2. 
Forcible  detainer,  as  defined  in  second  section; 
8.  Forcible  detainer,  as  defined  in  third  sec- 
tion; 4.  Fraud  as  an  adjunct  of  each.  These 
causes  of  action  might  all  be  united  In  same 
complaint,  but  It  was  necessary  to  state  them 
separately,  or  complaint  would  be  demurrable 
on  that  ground.— Shelby  vs.  Houston,  88  Cal. 
410,  419. 

4.  rORCIBLB  BNTRY  — Acts  more  thaa 
trespass. — ^Acts  which  are  more  than  trespass 
constitute  forcible  entry. — Ely  vs.  Tore,  71  Cal. 
180.  131,  11  Pac.  Rep.   868. 

See  pars.  6,  8  this  note. 

Thus  where  a  man  enters  upon  land  in  the 
peaceable  possession  of  another,  with  a  num- 
ber of  men  acting  under  his  direction  and 
control,  and  takes  and  maintains  possession 
with  a  display  of  force,  accompanied  with 
such  acts  as  are  calculated  to  intimidate  the 
occupant  and  prevent  his  resisting  the  intru- 
sion, this  constitutes  forcible  entry  under  the  » 
above  section. — Knowles  vs.  Crocker  Estate 
Co.  (Cal.  May  31,  1906),  86  Pac.  Rep.  715. 

5.  Where  plaintiff  was  in  actual  and  peace- 
able possession  of  premises,  upon  which  de- 
fendant, at  unusual  time  and  with  large 
number  of  men,  entered  by  tearing  down  fence 
and  removing  its  materials  to  another  part 
of  land,  such  acts  are  more  than  trespass; 
they  constitute  forcible  entry. — Ely  vs.  Yore. 
71  Cal.   180,  183.   11   Pac.  Rep.   868. 

6.  Acts  to  be  coasldercd. — To  determine 
whether  entry  is  forcible  or  not  within  mean- 
ing   of    this    statute,    all    that    transpired    be- 
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tween    coming    of   one    of   parties    and    ffolngr 
of  other  should  be  taken  into  account. — ^Valen- 
cia  vs.   Couch,   82   CaL   889,   845,   91   Am.   Dec. 
689. 
See  par.  4  this  note. 

7.  BreaklBK  dooitk — Forcible  entry  Is  com- 
mitted by  breakiner  doors,  etc..  of  building:, 
without  doiner  any  violence  to  person  in  pos- 
session of  such  building^- — Brawley  vs.  Risdon 
I.  Works.  38  Cal.  676.  677. 

8.*  Display  of  force. — Where  entry  Is  made 
with  such  display  of  force,  accompanied  by 
destruction  of  property  upon  land  upon  which 
entry  is  made,  it  is  forcible  entry,  whether 
owner  of  land  was  or  was  not  present  at 
scene  of  action.— Ely  vs.  Tore,  71  Cal.  130.  133, 
11  Pac.  Rep.  868;  Knowles  vs  Crocker  Estate 
Co.   (Cal.  May  31,  1906).  86  Pac.  Rep.  716. 

See  par.  4  this  note. 

9.     Under    the    code,    peaceable    entry    upon 
land    is    permissible,    but    entry    by    force   and 
violence    is    prohibited.  ^    The    code    expression 
of  an  entry  by   "violence  or  circumstances  of 
terror"  Is  equivalent  of  English  statutory  law 
expression   of  "with   strong  hand   a   multitude 
of   people.'*      To   constitute    such    entry    under 
either  law,  it  Is  not  necessary  that  it  should 
be  accompanied   with   tumult  or   riot,  directed 
against  person  of  party  In  possession.     It  will 
be  sufficient  if  it  is  attended  with   such  dis- 
play   of    force    as    manifests    an    Intention    to 
;    intimidate   party   in   possession,   or   deter   him 
from    defending    his    rights    or    to    excite    him 
to   repel   Invasion   of   his   possession,  and   thus 
I    bring  about  condition  of  things  which   law   Is 
.    Intended   to  prevent  and  punish,  namely,  acts 
I    tending    to    excite    breach    of    peace.—Ely    vs. 
I    Yore.  71  Cal.  130.  133.  11  Pac.  Rep.  868. 

'  10.  DestrnctloB  of  property.— Where  entry 
is  made  with  such  display  of  force,  accom- 
panied by  destruction  of  property,  upon  land 
on  which  entry  is  made,  it  Is  forcible  entry 
whether  owner  of  land  was  or  was  not  present 
at  scene  of  action.— Ely  vs.  Yore.  71  Cal.  130. 
133.   11   Pac.   Rep.   868. 

11.  Bvldeuce  of  force**- Where  party  of  four 
or  Ave  men  enter  building  occupied  by  an- 
other, in  night-time,  during  hours  of  sleep,  and 
take  possession,  and  avow  Intention  to  keep 
possession,  and  actually  do  keep  possession, 
it  is  sufficient  evidence  of  force  to  maintain 
action  of  forcible  entry  and  detainer. — Scarlett 
vs.  Lamarque.  5  Cal.  63. 

12.  Facts  which  do  not  show  forcible  entry. 
—Castro  vs.  Tewksbury.  69  Cal.  662.  665,  666. 
11   Pac.   Rep.   339. 

IS.  Force  is  necessary  element. — In  cases  of 
forcible  entry,  force  Is  necessary  element.— 
Glddings  vs.  '76  L.  &  W.  Co..  83  Cal.  96.  100. 
23  Pac.  Rep.  196. 

14.  Intention  of  statute  was  to  meet  case 
where  entry  Is  accomplished  without  force, 
but  is  restrained,  and  rightful  owner  or  person 
entitled  to  possession  is  driven  off  and  ex- 
cluded by  force  and  violence.  Complaint  in 
such  case  Is  not  demurrable,  because  unlawful 
entry  and  forcible  detainer  are  alleged  In  one 
count.— Kerr  vs.  O'Keefe.  138  Cal.  415.  422.  71 
Pac    Rep     447. 

15.  Is    prohibited    by    law. — Law    prohibits 


forcible  entry,  even  by  person  entitled  to  pos- 
session, as  it  necessarily  tends  to  breach  of 
peace. — Brown  vs.  Perry.  39  Cal.  23,  24. 

le.  Nice  dlstlaictloBi  as  to  amoaiit  of  force 
vMecessary. — In  forcible  entry  and  detainer, 
no  nice  distinction  as  to  amount  of  force  nec- 
essary to  constitute  an  entry.  If  forcible  one, 
should  be  made.  "Circumstances  of  terror 
which  leave  no  room  to  doubt  that  entry  was 
not  of  peaceable  character  which  law  permits 
to  be  made,  are  sufficient." — Oray  vs.  Collins. 
42  Cal.  162.  158. 

17.  No  implied  right  to  aiaiatala  trespass, 
wheB« — If  person  has  right  to  possession  of 
real  property,  and  to  make  forcible  entry 
thereon,  one  in  wrongful  possession  has  no 
implied  right  to  maintain  trespass  In  such 
case. — Canavan  vs.  Gray,  64  Cal.  6.  8.  87  Pac. 
Rep.  788. 

18.  Personal     presence     annecessary. — It     Is 

not  necessary  that  person  should  be  actually 
present  in  order  to  be  guilty  of  forcible  entry, 
nor  that  he  should  actually  assist  therein; 
he  is  guilty  of  forcible  entry  if  entry  made 
with  force  is  made  by  another  under  his  di- 
rectlon.  agency,  or  procurement. — Minturn  vs. 
Burr.  20  Cal.  48.  49. 

19.  Personal  violence. — In  forcible  entry, 
there  must  be  something  of  personal  violence, 
either  threatened  or  actual.  If.  when  posses- 
sion of  premises  is  demanded  of  party,  he.  by 
word  or  act,  look  or  gesture,  gives  reasonable 
ground  to  apprehend  use  of  force  to  prevent 
rightful  claimant  from  obtaining  peaceable 
possession,  this  would  be  sufficient.  It  Is  not 
necessary  for  claimant  to  wait  until  actual 
violence  is  resorted  to. — Dickinson  vs.  Magulre. 
9  Cal.   46.  49. 

20.  Peaceable  entry  —  Sahse«vcBt  czclastoB 
by  force. — Although  entry  was  peaceably  made, 
subsequent  exclusion  of  plaintiff  by  force  and 
threats  constitutes  forcible  entry  under  statute 
—Kerr  vs.  O'Keefe.  188  Cal.  415.  421,  71  Pac. 
Rep.    447. 

21.  What  coBstltntcs. — Where  one  party  has 
actual  and  peaceable  possession,  it  is  forcible 
entry  for  another  party  to  invade  that  posses- 
sion with  multitude  of  people  not  needed  for 
taking  peaceable  possession  of  his  own.  espe- 
cially where  there  is  not  only  show  of  force, 
but  it  Is  actually  used  In  repeated  Instances 
while  engaged  In  effecting  an  entry  and  ouster. 
— Valencia  vs.  Couch.  32  Cal.  339.  346.  91  Am. 
Dec.    589. 

See  pars.  4.  6.  8  this  note. 

22.  UNLAWFUL  ENTRY— Entry  dnrtng  ab- 
sence of  occupant  and  removing  his  furnltarc 
Is  not*  when. — If  person  has  title  to  house, 
with  present  right  of  possession,  he  may  enter 
during  occupant's  absence,  and  remove  latter's 
furniture  without  being  guilty  of  unlawful 
entry. — Powell  vs.  Lane.  45  Cal.  677,  678. 

22.  Entry  on  actual  possession  Is — Good  or 
bad   faith  docs  not   affect  right  of  recovery. — 

Under  the  code,  all  entries  on  actual  posses- 
sion of  another  are  unlawful,  and  question  of 
good  or  bad  faith  on  part  of  defendant  no 
longer  affects  right  of  recovery  In  this  form 
of  action.— Voll  vs.  Hollls.  60  Cal.  569.  575: 
Holland  vs.  Green,  62  Cal.  67.  68;  Glddings  vs 
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'7«  U  ft  W.  Co..  8S  Cal.  96,  101»  23  Pac.  Rep. 
19(:  Kerr  vs.  0*Keefe.  1S8  Cal.  416.  421.  71 
Pac.  Rep.  447. 

24.  Cases  of  Thompson  vs.  Smith.  28  CaL 
627.  532;  Shelby  vs.  Houston.  38  Cal.  410.  422, 
have  no  application,  as  to  this  point,  under 
this  code.— Vol!   vs.   Hollis.   80   Cal.   669.   676. 

28w  Same — Entry  oa  mlBins  claim — Want  of 
geed  faith. — A  person  who  knows  that  mining 
claim  Is  In  actual  possession  of  another  cannot 
honestly  believe  that  it  is  vacant  and  subject 
to  entry  and  relocation,  and  entry,  under  such 
circumstances,  cannot  be  made  In  grood  faith, 
unless  it  is  made  under  some  rigrht.  or  color 
of  right,  or  claim  of  legal  right  to  make  entry. 
Such  claim  of  right  must  exist  before  entry, 
to  constitute  good  faith  in  making  entry  If 
It  does  not,  entry  is  made  without  right,  or 
color  of  title,  and  is  an  entry  In  bad  faith;  for 
actual  possession  in  another  Is  prima  facie 
evidence  of  title  In  possessor,  and  is  protected 
by  law  as  against  lawless  invasion  with  right, 
or  color  of  right;  but  one  who  has  title  and 
present  right  of  possession  may  always  take 
peaceable  possession  of  what  he  claims  to  be 
his  own.— Phenlx  M.  &  M.  Co.  vs.  Lawrence, 
S$  Cal.  148.    146. 


2A.     Peaceable  entry  In  good  faith  la  not. — 

An  entry  is  not  unlawful  which  was  made 
peaceably  and  In  good  faith. — Powell  vs.  Lane. 
46  Cal.  677.  678.  approving  Shelby  vs.  Houston. 
38  Cal.  410.  422;  Townsend  vs.  Little,  46  Cal. 
673,  676. 

97.  IVhat  remedy  was  Intended  for. — Entry 
In  good  faith,  under  color  of  right,  is  not 
within  statute  of  forcible  entry  and  detainer. 
This  remedy  was  not  Intended  for  adjustment 
of  adverse  claims,  but  as  means  of  redress 
and  punishment  In  cases  of  wilful  wrong.  It 
was  not  intended  as  substitute  for  action  of 
ejectment,  as  it  undoubtedly  would  be  If 
statute  were  construed  as  applying  In  all  cases 
where  entry  is  wrongful.  It  should  be  re- 
garded as  applying  only  in  those  cases  where 
entry  is  mala  flde  as  well  as  wrongful;  and 
its  provisions  cannot,  with  propriety,  be  fur- 
ther extended.— Janson  vs.  Brooks,  29  Cal.  214, 
221. 

28.  What  will  svstaln  charge  of.— It  seems 
that  possession  which  is  sufficient  to  sustain 
charge  of  forcible  entry  is  sufficient  to  sus- 
tain charge  of  unlawful  entry. — Shelby  vs. 
Houston.  88  Cal.   410,   428. 


§1160.  FORCIBLE  DETAINER  DEFINED.  Every  person  is  guilty  of  a  forcible 
detainer  who  either: 

1.  By  force,  or  by  menaces  and  threats  of  violence,  unlawfully  holds  and  keeps 
possession  of  any  real  property,  whether  the  same  was  acquired  peaceably  or 
otherwise;  or, 

2.  Who,  in  the  night-time,  or  during  the  absence  of  the  occupant  of  any  lands. 
'  nnlawfuUy  enters  upon  real  property,  and  who,  after  demand  made  for  the  sur- 
'  render  thereof,  for  the  period  of  five  days,  refuses  to  surrender  the  same  to  such 

former  occupant. 

The  occupant  of  real  property,  within  the  meaning  of  this  subdivision,  is  one  who. 
within  five  days  preceding  such  unlawful  entry,  was  in  the  peaceable  and  undis- 
turbed possession  of  such  lands. 

History:     Enacted  March  11,  1S72. 


1. 
2,3. 


4. 
5. 

6. 
7. 
8. 
9. 
10. 

11, 12. 
13. 

14. 

« 

15. 
16. 


I 


Applied,  cited,  construed,  referred  to. 

Construction  of  section  —  Constructive 
forcible  detainer — Demand  for  surren- 
der of  premises. 

First  section  of  statute  of  1866. 

Same — Indosure  of  land — Actual  personal 
presence  need  not  be  proved. 

Same — Legislative  power. 

Same — No  substitute  for  ejectment. 

Same — Substantially  same  as  act  of  1866. 

Same — What  will  not  be  tolerated. 

Forcible  detainer — After  ejectment — Mis- 
take in  remedy. 

Same — Cannot  be  maintained,  when. 

Same~ Constructive  —  Temporary  absence 
from  premises. 

Same — Demand  and  refusal  must  be  after 
entry. 

Same — Demand  for  qirrender,  when  oeces- 
sary. 

Same — Entry  on  public  lands  in  absence 
of  occupant. 

Same — Entry  within  one  year — Variance. 


18.  Same — ^Landlord,  relying  on  possession  of 

tenant,  cannot  recover. 

19.  Same — "Peaceable  and  undisturbed   pos- 

session/' what  is. 
20,21.  Same — Peaceable  possession   without  act- 
ual presence. 

22.  Same — PlaintiflP  must  show,  what. 

23.  Same — Plaintiff  need   not   show  that  de- 

fendants hold  by  force. 
24,25.  Same — Though  entry  was  without  force. 

26.  Same — What  does  not  amount  to  force. 

27.  Same— What  is  not. 

28.  Same — What  must  be  proved — Force. 

29.  Nonsuit — Should  be  granted,  when. 

30.  Same — Should  not  be  granted,  when. 

31.  Title,  evidence  of,  not  inadmissible — Right 

of  possession  cannot  arise. 

1.     APPLIED,     CITED,     CONSTRrED,     RE- 
FERRED   TO,    etc..    In:    Laird    vs.    Waterforrl. 

60  Cal.  315.  317  (applied);  Hammel  vs.  Zobelein. 
Bl  Cal.  532.  533  (applied):  LeRoux  vs    Murdock. 

61  Cal.    541,    543    (applied):    Potter   vs     Mercer. 
63   Cal.    667.    674    (construed   with   91159   ante): 
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Voll  vs.  Uollis.  60  Cal.  669.  574  (referred  to); 
Tlvnen  vs.  Monahan,  76  Cal.  131,  133, 
18  P&c,  Rep.  144  (referred  to);  Bank 
of  California  vs.  Taaffe,  76  Cal.  626,  627, 
18  Pac.  Rep.  781  (referred  to);  McCormlck  vs. 
Sheridan,  77  Cal.  253,  256.  19  Pac.  Rep.  419 
(construed);  Giddlngs  vs.  '76  L.  &  W.  Co.,  83 
Cal.  96.  97,  100.  23  Pac.  Rep.  196  (construed); 
Adams  vs.  Helblngr.  107  Cal.  298.  301,  40  Pac. 
Rep.  422  (referred  to);  Amador  Q.  Mine  Lmd. 
vs.  Amador  G.  Mine,  114  Cal.  346,  347.  46  Pac. 
Hi^p  80  (referred  to);  Lasserot  vs.  Gamble 
(Cal.  Oct.  15,  1896).  46  Pac.  Rep.  917.  919 
(referred  to);  Ivory  vs.  Brown,  137  Cal.  603, 
605.  70  Pac.  Rep.  657  (construed);  Kerr  vs. 
O'Keefe.  138  Cal.  415.  420.  71  Pac.  Rep.  447 
(construed). 

Forcible  entry  defined. — See  ante  1 1169  and 
note. 

2.  CON.STRUCTION  of  section  — Con- 
Mtrnetlve  forcible  detainer — Demand  for  aiur- 
render  of  premises. — Demand,  for  surrender  of 
possession,  and  refusal  for  period  of  Ave  days, 
are  essential  to  constitute  constructive  forcible 
detainer  under  subd.  2  of  this  section. — Braw- 
ley  vs.  Risdon  I.  Works,  38  Cal.   676,  678. 

8.  Demand  made  for  surrender  of  premises  of 
which  defendant  is  not  in  possession  is  not 
sufncient  to  brinff  case  within  provisions  of 
thl.s  section.  It  was  not  intended  by  this  sec- 
tion to  charge  party  with  responsibility  for 
forcible  detainer  by  construction,  and  who, 
in  fact,  does  not  detain  premises. — Brawley  vs. 
Risdon   I.  Works,   38   Cal.   676,   678. 

4.  FIRST   SECTION   OF   STATUTE   OF   1860 

(Stats.  1865-6  p.  768).  in  relation  to  forcible 
entries  and  unlawful  detainers,  defined  forcible 
entry:  the  second,  forcible  detainer;  and  third 
declared  that  unlawful  entry,  if  made  in  night- 
time, or  during  absence  of  occupant  of  prem- 
ises, followed  by  demand  and  refusal  to 
surrender  for  period  of  Ave  days,  should  be 
deemed  to  be  forcible  detainer:  provided  that 
party  should  be  deemed  to  be  actual  occupant 
of  lands  within  meaning  of  that  section,  if  he 
had  been  in  peaceable  and  undisturbed  posses- 
sion of  such  land  within  five  days  next  pre- 
ceding such  unlawful  entry. — Shelby  vs.  Hous- 
ton, 38  Cal.  410.  417. 

5.  In<*loaiure  of  land — Aetna!  personal  pres- 
ence need  not  be  proved. — Under  this  section 
it  is  not  material  in  proceeding  by  forcible 
detainer  to  recover  possession  of  tract  of  land 
that  land  is  not  inclosed.  It  Is  sufficient  that 
it  was  occupied  and  used  by  plalntifT  in  same 
manner  that  owners  of  land  commonly  occu- 
pied and  used  their  land.  Neither  is  it  neces- 
sary for  plaintiff  to  prove  his  actual  personal 
presence  on  land  for  Ave  days  continuously 
preceding  unlawful  entry. — Giddlngs  vs.  '76  L 
&   W    Co.,   83   Cal.   96,   97,   23   Pac.   Rep.    196. 

That  actnal  mannal  occupation  Is  not  neces- 
sary, see  post  S  1172  and  note  par.  38. 

tf.  Lefflfilatlve  power. — It  is  competent  for 
legislature  to  declare  that  persons  shall  be 
guilty  of  forcible  detainer  where  they  enter 
lands  or  tenements  In  night-time  and  refuse 
to  surrender  possession  on  demand. — Mecharo 
vs.  McKay.  37  Cal.  154,  161,  162,  aOlrmlnK 
Caulfleld  vs.  Stevens.  28  Cal.   118.  122. 

7.     No    anbstltnte    for    ejectment. — Action    of 


forcible  detainer  was  not  intended  as  substi- 
tute for  action  of  ejectment. — ^Kodgkins  vs. 
Jordan.   29  Cal.   677,   578. 

8.  SobstantUUr  same  as  act  of  1869. — ^This 
provision  is  substantially  same  as  that  of 
S3  of  act  of  1866  (Laws  1865-6  p.  769).— Bank 
of  California  vs.  TaafCe,  76  Cal.  626,  627,  18 
Pac  Rep.  781. 

•»  What  will  not  bo  tolerated.— A  construc- 
tion of  forcible  entry  and  detainer  law  will 
not  be  tolerated  which  leads  to  result  that, 
if  one  be  peaceably,  but  unlawfully,  in  posses- 
sion of  another's  dwelling-house,  and  if  true 
owner,  in  absence  of  occupant,  peaceably,  and 
without  violence  or  threats,  regains  possession 
of  his  own  property,  and  then  refuses  to  per- 
mit Intruder  to  re-enter,  he  would  be  guilty 
of  forcible  entry  under  f  1159  ante  subd.  2.  or 
forcible  detainer  under  this  section  subd.  1. 
The  statute  was  not  intended  to  apply  to  such 
case.— Potter  vs.  Mercer,  53  Cal.  667,  674. 

Itt.  FORCIBLE}  DBTAINER  —  Af  ter  ejcct- 
■lent— Mistake  In  remedy.— If  plaintiff  mis- 
takes his-  remedy  and  brings  his  action  of 
ejectment  against  tenant,  whose  right  of  pos- 
session has  not  terminated,  this  does  not  pre- 
vent him  from  subsequently  availing  himself 
of  action  of  forcible  detainer  to  recover  prem- 
ises, after  tenant's  possession  has  become 
wrongful.— Agar  vs.  Winslow,  123  Cal.  587,  590. 
691.  69  AnL  St.  Rep.  84,  56  Pac.  Rep.  422. 

11.  Cannot  be  maintained,  when. — A  person 
who  is  prospecting  mining  ground,  but  after 
doing  some  work  thereon  ceases  work  and 
abandons  ground,  cannot  niaintaln  an  action 
for  forcible  detainer  against  one  who  after- 
wards enters  thereon.— Laird  vs.  Waterford. 
50  Cal.  315.  316. 

12.  A  defendant  who,  having  right  of  entry, 
peaceably  takes  possession,  cannot,  by  any 
possibility,  be  guilty  of  wrong  by  defending 
his  possession,  while  he  is  entitled  to  it;  and 
if  his  right  to  possession  has  expired,  while 
he  is  in  possession,  person  thereupon  entitled 
to  succeed  to  possession  cannot,  by  his  own 
act  and  without  aid  of  proper  court,  put  de- 
fendant out  of  possession;  and  If  he  attempts 
to  do  so,  and  force  is  used,  or  threatened  by 
defendant,  plaintiff  cannot  call  on  courts  to 
punish  defendant  for  acts  of  force  which  he. 
plaintiff,  provoked.— Owen  vs.  Doty,  27  Cal.  502. 
505. 

13.  Constructive  —  Temporary  absence  from 
premises.— In  action  for  an  alleged  con- 
structive forcible  detainer,  where  plaintiff's 
occupancy  is  solely  through  his  servants, 
plaintiff  cannot  claim  that  he  was  absent  tem- 
porarily from  premises  within  meaning  of 
this  statute,  and  unless  he  was  so  absent,  he 
cannot  recover  in  such  action.— Hammel  vs. 
Zobeleln.  51  Cal.  532.  533. 

14.  Demand  and  refusal  most  be  after  entry. 

— Where  statute  makes  demand  and  refusal 
evidence  of  forcible  detainer.  It  follows,  of 
necessity,  that  such  demand  and  refusal  must 
be  after,  and  not  before,  entry  complained  of. 
— Mecham  vs.  McKay,  37  Cal.  154.  166. 

15.  Demand   for  surrender,  when   necennary. 

— Where  person  intrudes  upon  another's  land 
during   latter's   temporary   absence,   be   cannot 
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maintain  action  of  forcible  entry  and  detainer 
agalnat  such  intruder  until  he  first  makes 
demand  for  surrender  of  premises  under  sub- 
division 2  of  this  section. — Tivnen  vs.  Monahan, 
71  Cat  131,  138,  18  Pac.  Rep.  144. 

19.  Batrj  oa  pvbUc  land  1a  absence  of  oc- 
capaat.— It  Is  unlawful  for  person  to  enter 
upon  public  land  in  actual  occupancy  of  an- 
other, tbouffh  with  hope  or  expectation  that 
land  may  become  subject  to  homestead  at 
some  future  time,  and  if  such  entry  is  made 
in  absence  of  occupant,  and  party  refuses  to 
surrender  possession,  after  proper  demand, 
such  case  comes  within  subdivision  2  of  this 
section.— Randall  vs.  Falkner,  41  Cal.  242, 
248. 

17.     Bntrr  within  one  year— Variance. — In  an 

action  of  forcible  detainer,  plaintiff  is  entitled 
to  prove  that  defendants  entered  at  any  time 
within  one  year  next  before  commencement  of 
action.  Within  that  period,  therefore,  no  va- 
riation from  date  alleged  In  complaint  is 
material.— Amador  G.  M.  Ltd.  vs.  Amador  O. 
M..  114  Cal.  848,  847,  48  Pac.  Rep.  80. 

in.  Laadlordy  rdylns  on  posseoalon  of  tenant, 
tmumot  recover.— A  landlord,  relying:  on  posses- 
sion of  his  tenants,  cannot  recover  in  action 
of  forcible  detainer,  under  subdivision  2  of 
this  section.— Hammel  vs.  Zobelein,  51  Cal.  682, 
688. 

19.  ^Peaceable  and  undlatnrbeA  poaaesslon,'* 
what  Is.— Plaintiff  may  have  had  "peaceable 
and  undisturbed  possession"  of  premises  with- 
in five  days  before  entry  thereon,  notwlth- 
Btandlnff  fact  that  he  did  not  reside  in  house 
during  any  portion  of  that  time.— Shelby  vs. 
Houston,  S8  Cat  410,  423.  approved  in  Wilson 
VL  Shackelford,  41. Cal.  880,  631. 

29.  Peaceable  poaacsslon  withoat  actnal 
Pfcaencc — Person  may  be  an  occupant  and 
have  peaceable  and  undisturbed  possession  *  of 
premlsea  within  five  days  preceding  unlawful 
entry  without  actual  presence  of  himself  or 
any  person  on  his  behalf.— Shelby  vs.  Houston, 
18  Cal.   410,  428. 

n.  Aflrmed  In  Wilson  vs.  Shackelford,  41 
CaL  630.   681,  63». 

22.  Plalatllf  most  show,  wbat. — To  maintain 
action  of  forcible  detainer,  plaintiff  must  show 
that  within  five  days  before  unlawful  entry  by 
defendant  he  was  in.  peaceable  and  actual  pos- 
•ession  of-  demanded  premises. — McCormick  vs. 
Sheridan.  77  Cal.  268.  266,  19  Pac.  Rep.  418. 

2Z,  Plalntur  need  not  allow  tlMt  dcfeadanta 
held  by  force.— In  an  action  of  forcible  detainer 
to  recover  possession  of  tract  of  land,  it  Is  not 
necessary  for  plaintiff  to  show  that  defendants 
hold  possession  of  premises  by  force  or  threats 
of  force.- Oiddings  vs.  '76  U  A  W.  Co.,  83  Cal. 
Se.  160,  23  Pac.  Rep.  196. 

34.  Tbonsh  entry  was  wltboat  force. — If  de- 
tainer is  unlawful  and  forcible,  defendant  is 
Uable  for  forcible  detainer,  whether  he  orlffl- 
nally  obtained  possession  peaceably  or  other- 
wise. It  is  Immaterial  whether  entry  was 
peaceable  or  violent,  provided  It  was  unlawful, 
and  detainer  was  forcible.  In  either  event,  he 
ii  liable  for  forcible  detainer;  and  findlngr  in 
verdict  of  unlawful  entry  by  defendants,  and 
forcible  detainer  by  them,  la  In  strict  accord- 


ance with  subdivision  1  of  this  section. — Con- 
roy   vs.   Duane,   46   Cal.   697.   606. 

26.  If  rightful  owner  or  person  entitled  to 
possession  of  real  property  is  driven  off  or 
excluded  by  force  and  violence,  though  Intrud- 
er's entry  is  accomplished  without  force,  but 
is  retained,  this  constitutes  unlawful  entry  and 
forcible  detainer.- Kerr  vs.  O'Keefe.  138  Cal. 
416.   422,  71   Pac.  Rep.   447. 

26.  What  does  not  amount  to  force. — Naked 
avowal  of  intention  to  keep  possession,  and  actu- 
ally keeping  possession,  do  not  necessarily 
amount  to  force  or  threat  of  force. — Fogarty 
vs.  Kelly,  24  Cal.  817.  819. 

27.  What  is  not. — ^A  person  who  enters  upon 
mining  land  which  has  been  prospected  by  an- 
other, but  who  ceased  work  thereon  and  aban- 
doned it  for  some  length  of  time,  is  not  guilty 
of  forcible  entry;  and  fact  that  more  than  five 
days  before  commencement  of  action  plaintiff 
served  upon  defendants  written  demand  for 
surrender  of  such  ground  described  In  com- 
plaint, but  with  which  demand  defendants 
failed  to  comply,  does  not  make  defendants 
guilty  of  forcible  detainer. — ^Lalrd  vs.  Water- 
ford.  60  Cal.  816.  316. 

28.  Wliat  atnat  be  proved— Force.— It  is  not 

indispensable  to  recovery  for  forcible  detainer 
that  actual  force  be  proved,  but  in  absence  of 
such  proof  of  threats,  personal  violence,  or  such 
conduct  as  clearly  evinces  determination  to  re- 
sist by  force  entry  of  plaintiff,  must  be  shown. 
Mere  surmise  or  apprehension  of  plaintiff  that 
if  he  attempts  to  regain  possession  he  will  be 
repelled  by  force,  is  not  enough;  but  words  or 
acts  of  defendant  must  manifest  present  pur- 
pose to  resort  to  force  and  to  defeat  attempt 
then  being  made  by  plaintiff  to  re-enter  into 
possession  of  premises. — ^Hodgkins  vs.  Jordan, 
29  Cal.  677,  678. 

20.  NONSUIT— Shonld  be  irranted,  when.— A 
nonsuit  should  be  granted,  under  this  section, 
where  plaintiff  fails  to  prove  such  possession 
of  demanded  premises  as  entitles  him  to  main- 
tain his  action,  and  where  there  is  no  proof 
of  forcible  entry  or  detainer.— Laird  vs.  Water- 
ford.  60  Cal.  816,  817. 

80.  Should  not  be  granted^  when. — Evidence 
in  action  of  forcible  detainer  which  shows  that 
plaintiff  had  house  in  which  he  had  lived  on 
tract  of  land;  that  he  took  possession  of  and 
cultivated  land  to  grain  for  several  years;  that 
he  had  volunteer  crop  of  grain  growing  on 
land;  and  that  he  afterwards  was  absent  from 
house  for  several  days  for  work  for  one  of 
his  neighbors;  that  when  he  came  back  he 
found  that  house  was  taken  down,  and  de- 
fendants were  plowing  up  volunteer  grain; 
tends  to  prove  such  possession  in  plaintiff  as 
makes  him  an  occupant  under  subdivision  2  of 
this  section,  and  court  commits  error  in  non- 
suiting him  in  such  action. — Leroux  vs.  Mur- 
dock,  61  Cal.  641,  648. 

31.  TITLB,  BVIDESNCB  OF,  NOT  ADMIS- 
SIBLBtf — Right  of  poMCSslon  cannot  arise. — Un- 
der our  statute  evidence  of  title  in  action  of 
forcible  detainer  Is  not  admissible.  The  in- 
quiry, in  such  case,  is  confined  to  actual  peace- 
able posaession  of  plaintiff,  and  unlawful  and 
forcible   ouster   by   defendant — object    of     law 
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being   to   prevent  disturbance  of  public  peace  entitled  to  restitution,  thouffh  fee  simple  title 

by   forcible  assertion   of  private   right.     Ques-  and  present  right  of  possession  are  shown  to 

tlons    of    title    or    right    of   possession    cannot  be  in  defendant. — McCauley  vs.  Weller,  12  Cal. 

arise;,  and    forcible   entry   upon   actual   posses-  600,  624;  Giddings  vs.  *76  L.  &  W.  Co..  83  Cal. 

slon    of    plaintiff    being    proven,    he    would    be  96.  100«  23  Pac.  Rep.  196. 

§  1161.    UNLAWFUL  DETAINER  DEFINED.     A  tenant  of  real  property,  for 

a  term  less  than  life,  is  guilty  of  unlawful  detainer: 

1.  [Continuing  in  possession  of  property  after  term.]  When  he  continues  in 
possession,  in  person  or  by  subtenant,  of  the  property,  or  any  part  thereof,  after 
the  expiration  of  the  term  for  which  it  is  let  to  him,  without  the  permission  of  his 
landlord,  or  the  successor  in  estate  of  his  landlord,  if  any  there  be;  but  in  case 
Df  a  tenancy  at  will  it  must  first  be  terminated  by  notice,  as  prescribed  in  the  Civil 
Code. 

2.  [Continuing  in  possession  without  permission  after  default  —  Three  days' 
notice.]  When  he  continues  in  possession,  in  person  or  by  subtenant,  without  the 
permission  of  his  landlord,  or  the  successor  in  estate  of  his  landlord,  if  any  there 
be,  after  default  in  the  payment  of  rent,  pursuant  to  the  lease  or  agreement  under 
which  the  property  is  held,  and  three. days'  notice,  in  writing,  requiring  its  payment 
stating  the  amount  which  is  due,  or  possession  of  the  property,  shall  have  been 
served  upon  him  and  if  there  is  a  subtenant  in  actual  occupation  of  the  premises, 
also  upon  such  subtenant.  * 

Such  notice  may  be  served  at  any  time  within  one  year  after  the  rent  becomes 
due.  In  all  cases  of  tenancy  upon  agricultural  lands,  where  the  tenant  has  held 
over  and  retained  possession  for  more  than  sixty  days  after  the  expiration  of  the 
term  without  any  demand  of  possession  or  notice  to  quit  by  the  landlord,  or  the 
successor  in  estate  of  his  landlord,  if  any  there  be,  he  shall  be  deemed  to  be 
holding  by  permission  of  the  landlord,  or  the  successor  in  estate  of  his  landlord, 
if  any  there  be,  and  shall  be  entitled  to  hold  under  the  terms  of  the  lease  for  another 
full  year,  and  shall  not  be  guilty  of  an  unlawful  detainer  during  said  year,  and 
such  holding  over  for  the  period  aforesaid  shall  be  taken  and  construed  as  a  consent 
on  the  part  of  a  tenant  to  hold  for  another  year. 

3.  [Continuing  in  possession  after  failure  to  perform  condition — Proceedings  to 
obtain  possession.]  When  he  continues  in  possession,  in  person  or  by  subtenant, 
after  a  neglect  or  failure  to  perform  other  conditions  or  covenants  of  the  lease  or 
agreement  under  which  the  property  is  held,  including  any  covenant  not  to  assign 
or  sublet,  than  the  one  for  the  payment  of  rent,  and  three  days'  notice,  in  writing, 
requiring  the  performance  of  such  conditions  or  covenants,  or  the  possession  of 
the  property,  shall  have  been  served  upon  him,  and  if  there  is  a  subtenant  in  actual 
occupation  of  the  premises,  also,  upon  such  subtenant.  Within  three  days  after  the 
service  of  the  notice,  the  tenant,  or  any  subtenant  in  actual  occupation  of  the 
premises,  or  any  mortgagee  of  the  term,  or  other  person  interested  in  its  con- 
tinuance, may  perform  the  conditions  or  covenants  of  the  lease  or  pay  the  stipulated 
rent,  as  the  case  may  be,  and  thereby  save  the  lease  from  forfeiture;  provided, 
if  the  conditions  and  covenants  of  the  lease,  violated  by  the  lessee,  cannot  after- 
ward be  performed,  then  no  notice,  as  last  prescribed  herein,  need  be  given  to  said 
lessee  or  his  subtenant,  demanding  the  performance  of  the  violated  conditions  or 
covenant  of  the  lease. 

A  tenant  may  take  proceedings,  similar  to  those  prescribed  in  this  chapter,  to 
obtain  possession  of  the  premises  let  to  a  subtenant,  in  case  of  his  unlawful  detention 
of  the  premises  underlet  to  him. 
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4.  [Assigning,  subletting,  or  committing  waste.]  Any  tenant  or  subtenant  assign- 
ing or  subletting  or  committing  waste  upon  the  demised  premises,  contrary  to  the 
conditions  or  covenants  of  his  lease,  thereby  terminates  the  lease,  and  the  landlord, 
or  his  successor  in  estate,  shall  upon  service  of  three  days'  notice  to  quit  upon 
the  person  or  persons  in  possession,  be  entitled  to  restitution  of  possession  of  such 
demised  premises  under  the  provisions  of  this  chapter. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  346;  March  13,  1876,  Code  Amdts.  1875-6,  p.  101;  April  1,  1878,  Code 
Amdte.  1877-8,  p.  104;  on  the  same  day  another  amendment  on  the  same  subject 
given  the  same  sectional  number  was  passed,  Code  Amdts.  1877-8,  p.  106; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  186,  act  held  unconstitutional,  see  history,  §5  ante;  the  two  sections  num- 
bered 1161  were  repealed  by  Act  February  28,  1905,  and  the  present  section 
substituted  therefor.  Stats,  and  Amdts.  1905,  p.  29. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction  of  section — Action  lies  only 

when  tenant  continues  in  possession. 
8.  Same — Creates  a  mere  presumption  of  law. 

4.  Same — Performance  of  conditions  or  cove* 

nants. 

5.  Same — Plaintiff  must  come  within  terms 

of  statute. 

6.  Same — Proviso  that   notice   need  not  be 

given. 

7.  Same — Reason  for  preliminary  demand. 

8.  Same — Tenant's  death   during  term   of 

lease. 

9.  Same — With  §  1582  post— Actions  against 

''executors,"  etc 

10.  Same  —  With    §  1582    post  —  Actions    by 

"executors,"  etc. 

11.  Ejectment. 

12.  Same — Against  hold-over  tenants. 

13.  Forfeiture  of  lease — Demand  for  rent. 

14.  Lease  is  not  forfeited  by  act  of  landlord 

in  assigning  it. 
15,16.  No  re-entry  without  three  days'  notice. 

17.  Notice  declaring  lease  forfeited,  when  in- 

sufficient. 

18.  Notice  demanding  rent — Is  necessary. 

19.  Same — Is  not  insufficient,  when. 

20.  Same — Demand  for  possession — Basis  for 

action. 

21.  Notice  of  election  to  renew  lease. 

22.  Same— Inadmissible  evidence. 

23.  Notice  to  perform — Demand  alone  is  suf- 

ficient, when. 
24,25.  Same — Not  required,  when. 

26.  Notice  to  quit,  sufficiency  of. 

27.  Same — Where  it  describes  premises.  ' 

28.  Same — Where  it  is  properly  signed. 

29.  Notice  to  quit — Termination  of  tenancy- 

Thirty  days*  notice. 

30.  Same—Same — Same — Prerequisite   to   ae- 

tion. 

31.  Same — Same — Same — tenant  at  will. 

32.  Same — Three  days'  notice  to  quit. 
33,34.  Same — When  not  required. 

35.  Receipt  of  rent  is  waiver  of  breach  of 

covenant  in  lease. 

36.  Remedy  as  landlord — Contract  of  sale. 

37.  Tenant   is   guilty   of   unlawful   detainer, 

when. 

38.  Unlawful    detainer    can    be    maintained, 

when — Against  tenant  after  assignment 
of  his  interest. 

39.  Same — Against  tenant  who  sublets. 


40.  Same — ^By  ''successor  in  estate"  of  land- 

lord. 

41.  Same — For  breach  of  covenant  or  condi- 

tion of  lease. 

42.  Same — Land  let  upon  shares. 

43.  Same — Tenant    holding   over   after   fixed 

term. 

44.  Same— Tenant  holding  under  void  agree- 

ment. 

45.  Same — Where  a  person  remained  in  house 

moved  on  to  premises. 

46.  Same — Construction  of  old  constitution. 

47.  Same — Counterclaim. 

48.  Same — rLandlord's  right  to  possession  of 

premises   after   expiration    of    tenant's 
lease. 

49.  Same — Liability  of  tenant. 

50.  Same — Relation   of   landlord   and   tenant 

cannot  be  predicated  on,  what. 

51.  Same — Title  is  not  involved. 

52.  Same — What  will  not  defeat  action. 

63.  Unlawful  detainer  cannot  be  maintained,    ' 

when. 

64.  Same — Against   tenant   who   has   vacated 

premises. 

65.  Same — By  "successor  in  estate  of  land- 

lord." 
56.  Same — Unlawful  entry  upon  possession  of 

tenant. 
67.  Same — Unlawful  entry  upon  premises  of 

landlord,  whose  right  to  possession  has 

passed. 

58.  Same — Where  proper  notice  was  not  given. 

59.  Same — Where    relation    of    landlord    and 

tenant  does  not  exist. 

60.  Same — Where  tenancy  was  terminated  be- 

fore demand. 

i.  AFPLIBD,  CITBD,  CONSTRUED,  RE- 
FBRRED  TO»  etc..  In:  Opera  House  &  A.  Assoc. 
vs.  Bert,  52  Cal.  471,  472  (referred  to):  Martin 
▼8.  Splivalo.  56  Cal.  128,  129,  130  (construed); 
Newman  vs.  Bird.  60  Cal.  872,  374  (construed); 
Martel  vs.  Meehan,  68  Cal.  47,  49  (construed);  i 
Smith  vs.  Hill,  63  Cal.  51,  62  (referred  to); 
Kelly  vs.  Teagrue,  68  Cal.  68.  69  (construed); 
Mllltch  vs.  Outternlch  (Cal.  June  24,  1884), 
4  Pac.  Rep.  411  (referred  to):  Ferine  vs. 
Teague,  66  Cal.  446.  447.  6  Pac  Rep.  84 
(construed);  Bernero  vs.  Allen.  68  Cal.  605. 
606.  9  Pac.  Rep.  429  (construed);  McDonald  vs. 
Hanlon,  71  Cal.  685.  586.  12  Pac.  Rep.  515  (re- 
ferred to);  McDonald  vs.  Hanlon.  79  Cal.  442.  21 
Pac.  Rep.  861  (construed);  Sllva  vs.  Campbell, 
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S4  Cal.  420.  422.  24  Pac.  Rep.  316  (construed); 
Lee  Chuck  vs.  Quaxi  Wo  Chong  St  Co..  91  Cal. 
593.  597,  28  Pac.  Rep.  45  (construed);  Diggs  vs. 
Porteus  (Cal.  June  7.  1893),  33  Pac.  Rep.  447, 
448  (referred  to);  McKlssick  vs.  Ashby.  98 
Cal.  422.  425.  33  Pac.  Rep.  729  (construed); 
Shamp  vs.  White,  106  Cal.  220.  221.  39  Pac.  Rep. 
537  (referred  to);  Knowles  vs.  Murphy,  107  Cal. 
107,  112,  40  Pac.  Rep.  Ill  (construed);  Las- 
serot  vs.  Gamble  (Cal.  Oct.  15.  1896).  46  Pac. 
Rep.  917.  920  (referred  to);  Harloe  vs.  Lambie, 
132  Cal.  133.  135,  64  Pac.  Rep.  88  (construed); 
Ivory  vs.  Brown,  137  Cal.  608,  70  Pac.  Rep.  667 
■»  (referred  to);  Earl  Orchard  Co  vs.  Fava.  138 
Cal.  76,  78,  70  Pac.  Rep.  1073  (construed); 
Nolan  vs.  Hentier.  138  Cal.  281,  284,  71  Pac 
Rep.  440  (referred  to);  Schnittger  vs.  Rose,  189 
Cal.  656.  658,  660,  78  Pac.  Rep.  449  (construed); 
Lacrabere  vs.  Wise.  141  Cal.  554,  556,  75  Pac. 
Rep.  185  (construed);  Ambrose  vs.  Hyde,  145 
Cal.  555,  557,  79  Pac.  Rep.  64  (construed); 
Buhman  vs.  Nickels  &  Brown  Bros.  (Cal.  App. 
Aug.  1.  1905),  82  Pac.  Rep.  85,  86  (construed). 

Aa  to  flrat  a«d  last  days  la  compututlen  of 
time  In  proceedings  to  dlsposaesa  tenant  or  to 
distrain  for  rent,  see  monographic  note  by 
Frank  H.  Bowlby.  49  L.  R.  A.  198,  289,  240. 

Aa  to  liability  of  landlord  to  tenant  for 
forcible  ezpnlslon,  after  termination  of  ten- 
ancy, see  monographic  note  by  J.  O.  Green,  16 
L.  R.  A,  798,  799. 

Aa  to  ahoiTlnff  required  In  forcible  entry  or 
detainer,  see  post  91 172  and  note. 

Aa  to  anita  for  property  whick  may  be  brought 
by  or  agalnat  ezecntora  or  admintatratora,  see 
post  §  1582  and  note. 

Aa  to  what  land  owner  may  do  to  take  poa- 
aeaalon  of  hia  land,  and  right  of  landlord  to 
enter  after  termination  of  leaae,  see  mono- 
graphic note  69  Am.  Dec.  754-756. 

Forcible  entry  defined. — See  ante  §  1169  and 
note. 

Tenancy  from  year  to  year,  hotv  created  and 
how  terminated. — See  note  8  L.  R.  A.  221. 

That  damages  In  acftlona  of  forcible  entry  or 
unlawful  detainer  may  be  trebled,  see  ante 
9  1174  and  note. 

That  notice  la  not  neceaaary  before  action 
for  poaaeaslou  of  real  property  leased,  with 
Hght  of  re-entry,  see  KERR'S  CYC.  CIV.  CODE 
9  793  and  note. 

That  tenancy  at  will  may  be  terminated  by 
notice,  see  KERR'S  CYC.  CIV.  CODE  $789  and 
note. 

When  title  may  be  given  In  evidence  In  ac- 
tions of  forcible  entry,  and  unlawful  detainer. — 
See  monographic  note  77  Am.  Dec.  552-557. 

2.  CONSTRUCTION  OF  SECTION  —  Action 
Ilea  only  when  tenant  continuea  In  poaaeaalon. — 
Action,  under  this  section,  can  be  maintained 
only  when  tenant  continues  in  possession.  "In 
person  or  by  subtenant."  Hence,  it  cannot  be 
maintained  against  executor  of  last  will  and 
testament  of  decedent,  who.  In  his  lifetime, 
was  tenant,  for  he  is  not  person  mentioned  In 
statute,  or  subtenant.  Proceeding  is  statutory, 
and  can  be  resorted  to  only  In  cases,  and  by 
and  against  parties,  mentioned  in  statute.— 
Martel   vs    Meehan,  63  Cal.  47,   50. 

DiatlnguUhed  in  Knowles  vs.  Murphy,  107 
C.il    107.  112,  40  Pac.  Rep.  111. 


8.     Creates    a    mere    preaumptlon    of    law. — 

This  section  creates  presumption  of  law  merely, 
and  it  is  always  permissible  for  either  of  par- 
ties to  lease  to  show  circumstances  tending  to 
rebut  legal  implications  arising  thereunder 
from  continuous  occupation  of  premises  after 
expiration  of  original  term. — Ambrose  v^.  Hyde. 
145  Cal.  655.  657,  79  Pac.  Rep.  64 

4.     Performance  of  conditions  or  covenanta. — 

This  section  provides  that  where  conditions  or 
covenants  of  lease  can  be  performed,  lessee  may, 
within  three  days  after  service  of  notice,  per- 
form them  and  so  save  forfeiture  of  his  lease. 
By  performing,  tenant  may  defeat  landlord's 
claim  for  possession.  Where,  however,  cove- 
nants cannot  be  performed.  law  recognizes 
that  it  would  be  an  idle  and  useless  ceremony 
to  make  demand  for  performance  and  so  dis- 
penses with  such  demand.  And  this  is  all  that 
it  does  dispense  with.  It  does  not  dispense 
with  demand  for  possession  of  premises.  It  re- 
quires that  in  any  event. — Schnittger  vs.  Rose, 
189  Cal.  656.  662,  73  Pac.  Rep.  449. 

6.  Plaintiff  must  come  within  terms  of  atat- 
nte. — One  who  seeks  summary  remedy  allowed 
by  this  section  must  clearly  bring  himself 
within  its  terms. — Opera  House  &  A.  Assoc,  vs. 
Bert,  52  dal.  471.  472. 

6.  Proviso  that  notice  need  not  he  given. — 

Proviso  of  this  section  that  notice  need  not  be 
given,  where  covenants  and  conditions  of  lease 
are  impossible  of  performance,  does  not  apply 
where  the  lease  has  been  terminated  and  no 
longer  exists.— Martin  vs.  Splivalo,  56  Cal.  128, 
130. 

7.  Reason  for  preliminary  demand. — As  land- 
lord has  right  to  elect  whether  he  will  consider 
tenancy  ended  or  not,  upon  breach  of  cove- 
nant, it  would  border  upon  extreme  hardship 
to  construe  this  section  so  as  to  subject  tenant 
to  an  action  of  unlawful  detainer,  with  its 
severe  consequences,  without  requiring  prelim- 
inary demand,  and  giving  him  opportunity  to 
comply  with  it  and  surrender  premises.  ^  The 
right  to  damages,  and  to  have  those  damages 
trebled,  would  accrue  to  landlord  immediately 
upon  filing  his  suit,  notwithstanding  tenant 
might  Immedfately  after  bringing  of  action 
be  willing  to  allow  plaintiff  to  have  possession, 
or  would  have  surrendered  it  without  suit  if 
demanded  of  him.— Schnittger  vs.  Rose,  139  Cal. 
656.  663.  73  Pac.  Itep.  449. 

8.  Tenant's    death    during    term    of    lease. — 

Landlord,  when  he  rents  his  property,  must  be 
presumed  to  anticipate  possible  contingency  of 
tenant's  death  during  term  of  lease,  and  to 
know,  in  that  event,  that  he  will  not  be  entitled 
to  resort  to  extraordinary  remedy  provided  for 
by  this  section;  and  there  is  no  good  reason 
why  language  of  code  should  be  strained  so  as 
to  uphold  judgment  against  an  estate  in  nature 
of  penalty  for  three  times  amount  which  would 
be  due  for  rent  if  tenant  had  lived. — Martel  vs. 
Meehan.  63  Cal.  47.  50. 

0.  With  S  15S2  post— Actlona  ^agalnat**  ezec- 
ntora,  etc. — Reasons  why  provisions  of  S  1582 
post  do  not  apply  to  action  brought  under  pro- 
visions of  this  section  "against"  an  executor 
of  one  who.  in  his  life  time,  had  been  tenant 
of  plaintiff,  do  not  exist  In  case  of  fiction  "bv 
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♦xecutors.— Knowlea  V8.  Murphy,  107  Cal.  107, 
909.  112.  40  Pac.  Rep.  111. 

10.  With  S  1582  post— Actions  •'by'*  execu- 
tors, etc.— It  Is  expressly  provided  In  §  1582 
post  that  executors  and  administrators  may 
brmg  action  for  recovery  of  any  property  in 
all  cases  in  which  same  misrht  have  been 
brought  by  their  testator,  and  while  they  aro 
erisaged  In  administration  of  estate  such  exec- 
utors are  to  be  regarded  as  "successors  of 
estate  of  landlord,"  for  purpose  of  giving  no- 
tict  authorized  by  this  section,  and  enforcing 
against  tenant,  who  is  guilty  of  unlawful  de- 
tainer, remedy  provided  by  law. — Knowles  vs. 
Murphy.  107  Cai.  107,  112.  40  Pac.  Rep.  111. 

11.  EJECTMENT.— Whenever  landlord  is  en- 
titled to  bring  action  of  forcible  entry  and  de- 
tainer against  tenant  at  sufferance,  after  hav- 
ing given  requisite  notice  to  quit,  he  may,  in- 
stead of  proceeding  under  that  form  of  action, 
maintain  action  of  ejectment. — ^McCarthy  vs. 
Yale.  39  Cal.  585.  687. 

IZ,  AffalBst  hold-over  tenants. — After  ten- 
ancy at  will  has  been  terminated,  by  giving 
of  notice  required  for  that  purpose,  position 
and  rights  of  parties  are  changed;  tenants  are  In 
position  of  holding  over  after  end  of  their 
lease,  and  right  of  re-entry  upon  premises  ac- 
crues to  lessor.  This  right  is  enforceable  by 
lessor  by  one  of  two  remedies.  He  may 
maintain  ejectment  against  hold-over  ten- 
ants, without  further  notice  of  them, 
or  he  may  commence  action  of  unlaw- 
ful detainer  against  them,  after  he  has 
made  demand  for  possession,  by  giving  them 
three  days'  notice  as  provided  In  this  section. 
Without  such  notice  and  demand,  summary 
proceeding  of  action  of  unlawful  detainer  Is 
not  maintainable. — Martin  vs.  Splivalo*  66  Cal. 
128.  129. 

Ifi.     PORPBITURB  OF  liEASB^Demand  for 

rent.— To  work  forfeiture  of  lease  for  non- 
payment of  rent,  landlord  must  make  demand 
for  precise  sum  due  on  premises,  or  wherever 
rent  Is   payable.— Gage  vs.   Bates,   40  Cal.   884, 

s$s. 

14.  LEASE  IS  NOT  FORFEITED  BY  ACT 
OF  LANDLORD  IN  ASSIGNING  IT,  and  act  of 

assignee  in  making  demand  for  rent  where 
fact  of  assignment  Is  not  made  known  to  ten- 
ant—O'Connor vs    Kelly,  41  Cal.  432.  434. 

15.  NO  RE-ENTRY  WITHOUT  THREE 
DAYS'  NOTICE.— Whenever  right  of  re-entry 
is  given  to  grantor  or  lessor  in  any  grant  or 
lease,  or  otherwise,  such  re-entry  may  be  made 
at  any  time  after  right  has  accrued,  upon  three 
days'  notice,  as  provided  in  this  and  next  suc- 
ceeding section  (Civ.  Code  9  791).— See  Smith 
vs.  Hill.  63  Cal.  61.  62. 

16.  Where  right  of  re-entry  has  accrued  under 
lease  no  action  for  unlawful  detainer  can  be 
had  until  three  days'  notice  has  been  given 
aa  provided  in  this  and  next  succeeding  sec- 
tion.—Smith  vs.  Hill.  63  Cal.  51.  52. 

As  to  elleet  of  notice  upon  right  of  landlord 
to  re-enter,  or  proceed  according  to  law,  tc 
recoTer  possession,  see  KERR*S  CYC.  CIV. 
CODE  I  790  and  note. 

As  to  hoivand  when  re-entry  Is  to  be  made* 
v"  KBRR*S  CYC.  CIV.  CODE  9  791  and  note 
^  C.  P.— 104 


As  to  necesnlty  of  three  days*  notice  rrhere 
right  of  re-entry  has  been  reserved,  see  posi 
9  1162  and  note  par.  3. 

17.  NOTICE  DECLARING  LEASE  FOR- 
FEITED,  WHEN  INSUFFICIENT.- Under  subd. 
3  of  this  section,  notice  declaring  lease  for- 
feited because  of  non-performance  of  cove- 
nant, other  than  non-payment  of  rent,  and 
demanding  possession  of  demised  premises 
forthwith,  is  insufficient.— Opera  House  &  A. 
Assoc,  vs.  Bert,  52  Cal.  471,  472. 

18.  NOTICE     DEMANDING     RENT— Is   nee- 

essary. — Where  lessee  fails  to  pay  rent.  It  Is 
essential  prerequisite,  to  maintain  unlawful  de- 
tainer under  this  section,  that  three  days*  no- 
tice demanding  payment  of  rent  due  or  posses- 
sion of  leased  premises  should  be  served  upon 
defendants  as  subdivision  2  of  this  section  re- 
quires. It  is  equally  essential  to  allege  the 
service  of  such  demand  in  the  complaint,  and 
if  controverted,  prove  it  on  trial. — ^Lacra- 
bere  vs.  Wise,  141  Cal.  544,  656,  76  Pac.  Rep. 
186. 

19.  Is  not  insnflleient,  when. — Notice  demand- 
ing rent  is  not  insufficient  by  reason  of  calling 
for  rent  of  preceding  month  without  denoting 
what  such  preceding  month  was,  where  fuller 
specification  of  acts  would  not  have  given  de- 
fendant any  clearer  conception  of  meaning 
and  purpose  of  such  notice. — ^Newman  vs.  Bird, 
60  CaL  872,  374,  876. 

20.  Demand  for  possession — ^Basls  for  action. 
—Where  tenant  holds  over,  and  rent  remains 
unpaid  for  space  of  three  days  after  it  becomes 
due,  landlord's  demands  for  payment  of  rent  and 
delivery  of  possession.  If  both  are  made  at 
same  time,  are  sufficient  on  which  to  base  an 
action  for  unlawfully  holding  over.— Brumma- 
gim  vs.  Spencer,  29  Cal.  661.  664. 

ai.  NOTICE  OF  ELECTION  TO  RENEW 
LEASE. — In  case  of  lease  with  privilege  of  re- 
newal it  is  incumbent  upon  lessee  desiring  to 
exercise  his  option  to  give  notice  of  his  elec- 
tion before  expiration  of  original  term. — Shamp 
vs.  White,  106  Cal.  220,  222,  89  Pac  Rep.  537. 

22.  Inadmissible  evidence  of  notice  of  in- 
tention to  renew  lease  In  action  for  unlawful 
detainer.— Shamp  vs.  White,  106  Cal.  220,  223. 
39  Pac.  Rep.  537. 

23.  NOTICE  TO  PERFORM— Demand  alone 
is  snfllelent,  when. — If  covenants  in  lease  can 
be  performed,  notice  required  by  this  section 
is  in  alternative,  either  to  perform  them  or  de- 
liver possession.  When  covenants  are  beyond 
performance,  and  alternative  notice  would  be 
useless,  demand  for  possession  alone  Is  neces- 
sary. If,  upon  demand,  tenant  surrenders  pos- 
session, necessity  for  any  summary  pro- 
ceeding is  at  an  end.  and  by  demand  Is  accom- 
plished what  law  otherwise  would  accord  hlnr 
under  suoh  proceeding. — Schnittger  vs.  Rose, 
139  Cal.  656,  662,  73  Pac.  Rep.  449. 

24.  Not  required,  when.— Under  subd.  3  of 
this  section.  Undlord's  right  of  action  against 
tenant  accrues  upon  latter's  continuing  In  pos- 
session of  demised  premises  In  person,  or  by 
subtenant,  after  neglect  or  failure  to  perform 
any  condition  or  covenant  of  lease,  and  no 
notice  to  him  to  perform  Is  required,  if  It  ap- 
pears that  covenant  or  condition  cannot  after- 
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wards  be  performed  by  him.-  Kelly  vs.  Teasue, 
63  Cal.  68,  69. 

25.  Where  premises  have  been  leased  with 
covenant  not  to  sublet,  and  lessee  violates  such 
covenant  by  subletting:,  it  is  difficult  to  imagine 
any  purpose  that  could  be  subserved  by  land* 
lord's  serving  notice  on  lessee  to  perform  cove- 
nant not  to  sublet  when  he  had  already  sublet. 
If  notice  were  served  it  would  be  impossible 
for  tenant  not  to  do  that  which  he  had  already 
done.  The  notice  mentioned  in  this  statute 
has  no  application  to  conditions  or  covenants 
that  cannot  be  performed  after  notice.— Harloe 
vs.  Lambie,  132  Cal.  133.  135,  64  Pac.  Rep.  88. 

26.  NOTICE    TO    QUIT— SUFFICIENCY    OF. 

— In  action  for  unlawful  detainer  of  leased 
premises,  where  it  is  found  that  defendants  en- 
tered, under  lease,  into  possession,  and  con- 
tinued during  term,  paying  rent  reserved,  until 
term  ended,  when  they  refused  to  surrender 
possession,  and  held  over  against  lessor's  con- 
sent, there  was  no  tenancy  at  will  and  notice 
given  to  defendants  under  this  and  next  suc- 
ceeding section  to  quit  and  surrender  pos- 
session was  sufficient. — Ferine  vs.  Teague.  66 
Cal.  446,  447,  6  Pac.  Rep.  84. 

27.  Where  It  describes  premises. — Notice  to 
quit  is  sufficient  if  it  describes  premises  de- 
manded wth  such  certainty  that  tenant  is  not 
misled  thereby,  although  there  may  be  inexact- 
ness in  some  particulars  respecting  description 
of  premises. — King  vs.  Connolly.  44  Cal.  236. 
238. 

28.  Where  It  is  properly  signed.— In  action 
of  unlawful  detainer,  notice  to  tenant  to  quit. 
Dtrhich  purports  to  come  from  landlord,  and  Is 
signed  by  authority,  by  latter's  attorney,  is 
valid,  though  it  was  signed  without  any  writ- 
ten authorization. — Felton  vs.  Millard.  81  Cal. 
640.  541.  21  Pac.  Rep.  533.  22  Id.  750. 

Notice  to  qulty  sufficiency  and  effect  of. — See 
post  S  1162  and  note  par.  2. 

29.  NOTICE  TO  QUIT— TermlnatlOB  of  ten- 
nncy — Thirty  days'  notice — Demand  for  posses- 
■Ion. — To  maintain  action  of  unlawful  detainer, 
against  tenant  at  will  for  holding  over,  it  is 
incumbent  upon  landlord  to  terminate  tenancy 
by  first  giving  thirty  days'  notice,  and,  at  ex- 
piration of  that  time,  make  demand  for  posses- 
sion.—King  vs.  Connolly.  61  Cal.  181.  183. 

80.  Same  —  Same  —  Prerequisite  to  action.— 

When  it  is  provided  in  lease  that,  in  case  of 
sale  of  demised  premises,  thirty  days'  notice 
instead  of  three  days'  notice  to  quit  shall  be 
given,  lease  Is  terminated  by  sale  of  property 
and  tenant  is  entitled  to  thirty  days'  notice 
to  quit  before  action  In  unlawful  detainer  will 
lie.  No  further  notice  is  required.— Buhman  vs. 
Nickels  &  Brown  Bros.  (Cal.  App.  Aug.  1.  1905). 
82   Pac.    Rep.    85,   86. 

81.  Same — Same — Tenant  at  will. — One  who 
enters  upon  land  by  permission  of  owner,  under 
void  parol  contract  or  under  void  lease,  or 
pending  unexecuted  negotiations  for  written 
lease.  Is  tenant  at  will.  and.  being  lawfully  In 
possession,  his  tenancy  can  be  terminated  only 
by  thirty  days*  notice.— Carteri  vs.  Roberts.  140 
Cal.  164,  167.  73  Pac.  Rep   818. 

82.  Three  days'  notice  to  qnit  provided  for 
in  subdivision  2  of  this  section  is  not  required 


to  be  given  in  case  where  tenant  to  real  prop- 
erty continues  in  possession  without  consent 
of  his  landlord,  after  expiration  of  fixed  term 
for  which  it  has  been  let  to  him.— Earl  Orchard 
Co.  vs.  Fava.  138  Cal.  76.  79,  70  Pac.  Rep.  1073. 

8S.  When  not  required. — Where  an  action  of 
unlawful  detainer  is  based  upon  subd.  1  of  this 
section,  and  tenancy  alleged  in  complaint  is 
tenancy  at  sufferance  and  not  at  will,  no  notice 
to  quit  is  required. — Liee  Chuck  vs.  Quan  Wo 
Chong  &  Co..  91  Cal.  593,  597,  28  Pac.  Rep.  45. 

34.  After  death  has  terminated  tenancy  at 
sufferance,  or  at  will,  tenant's  possession 
thereafter  as  against  heirs,  who  are  vested 
with  right  of  entry,  is  wrongful.  The  tenant 
is  not.  therefore,  in  possession  as  tenant  from 
year  to  year  and  Is  not  entitled  to  notice  to 
quit  under  this  section. — Joy  vs.  McKay.  70  Cal. 
445.  446.  11  Pac.  Rep.  768. 

As  to  tenancy  at  ^vlll  and  notice  to  qnit,  see 
post  8  1162  and  note  pars.  4-10. 

85.  RECEIPT  OP  RENT  AS  WAIVER  OF 
BREACH  OF  COVENANT  IN  LEASE.— Receipt 
of  rent  accruing  after  breach  of  covenant  in 
lease,  with  full  notice  thereof,  is  waiver  of 
breach,  and  lessor  having  once  waived  such 
breach  has  no  right  of  entry  thereafter  for 
forfeiture. — ^McOlynn  vs.  Moore.  25  Cal.  384, 
396. 

86.  REMBDT  AS   LANDLORD— Contract    of 
sale. — Where  written  contract  of  sale  is   exe- 
cuted   contemporaneously    with    lease,    refusal 
upon  vendee's  part  to  perform  may  put  an  end    j 
to  contract  of  sale  at  option  of  lessor,  and  leave    ' 
him  at  liberty  to  pursue  his  remedy  as  land-    ; 
lord.— Norton  vs.  Sturla.  88  Cal.  659.  561,  23  Pac.     [ 
Rep.  627.  I 

87.  TENANT    IS    GUILTY    OF    UNLAWFUL     t 
DETAINER  where  he  falls  to  pay  rent  when 

it  becomes  due.  and  refuses  and  neglects^  for 
space  of  three  days  after  demand  therefor  to 
pay  such  rent  and  to  quit  possession. — Roussel 
vs.  Kelly.  41  Cal.  360.  362. 

88.  UNLAWFUL  DETAINER  CAN  BE 
MAINTAINED,  ^USEN— Against  tenant  after 
assignment  of  his  Interest. — Forcible  entry  and 
unlawful  detainer  may  be  maintained  against 
a  tenant  by  landlord  where  tenant  assigns  his 
interest  in  lease  to  his  landlord,  but  holds  over, 
although  his  lease  has  not  expired. — Kower  vs. 
Gluck.  33  Cal.  401.  406. 

80.  .4galnst  tenant  who  snhlets. — If  tenant, 
in  violation  of  his  lease,  sublets  demised  prem- 
ises, landlord  may  maintain  unlawful  detainer 
against  him.  under  subd.  4  of  this  section,  upon 
giving  required  three  days'  notice.— Bernero 
vs.  Allen.  68  Cal.  505.  506.  9  Pac.  Rep.  429. 

As  to  parties  defendaat*  see  post  9  1164  and 
note. 

40.  By  <*saccesaor  In  estate**  of  landlord. — 
Where  real  property  was  leased  to  tenant  from 
month  to  month,  and  owner  made  lease  in 
present!  to  plaintiff.  In  action  of  unlawful  de- 
tainer, for  Ave  years,  and  no  attornment  was 
made  to  plaintiff,  and  latter  never  entered  into 
possession,  but  gave  notice  to  defendant  raising 
his  rent.  and.  no  rent  being  paid,  he  gave  three 
days'  notice,  and  commenced  his  action  to  have 
defendant  removed  from  possession,  and  for  in- 
creased rent,  such  third  person  Is  "a  successor 
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In  estate"  of  landlord,  within  meanins  of  subd. 
1.  of  thU  section,  and  has  right  to  maintain 
his  action.— McDonald  vs.  Hanlon,  79  Cal.  442. 
443,  21  Pac  Rep.  861. 

As  to  when  nnlawfnl  detainer  cannot  be 
malatalaed  by  *^nc<!essor  In  estate''  of  land- 
lord, see  par.  56  this  note. 

41.  For  breach  of  covenant  or  condition  of 
lease. — Provisions  of  subd.  1  of  this  section 
were  taken  literally  from  statutes  of  New 
York.  In  which  state  summary  proceedings 
cannot  be  Instituted  on  ground  of  expiration  of 
term  by  forfeiture.  In  some  other  states  It  is 
provided  that  landlords  are  entitled  to  benefit 
of  summary  proceedings  ''where  lease  is  ter- 
minated by  forfeiture,  for  breach  of  its  pro- 
visions"; but  In  this  state,  summary  process 
will  lie  upon  breach  of  any  covenant  or  condi- 
tion of  lease,  and  a  demand  for  possession,  but 
three  days'  notice  required  by  subds.  2  and  3 
of  this  section  must  be  given. — Silva  vs.  Camp- 
bell, 84  Cal.  420,  423,  424,  24  Pac.  Rep.  316. 

4X  Land  let  npon  shares. — Where  land  has 
been  let  upon  shares.  Its  owner  may  maintain 
an  action  of  unlawful  detainer  to  recover  pos- 
session upon  breach  of  conditions  of  lease. — 
Jones  vs.  Durrer,  96  CaL  96,  97,  99,  30  Pac  Rep. 
1027. 

4S.  Teaant  holding  over  after  llzed  term. — 
Where  lessee  was  not  tenant  at  will,  but  for 
fixed  term,  which  expired  at  given  date,  and 
notice  was  served  only  to  effect  that  plaintiff 
would  not  renew  lease,  and  that  lessee  must 
give  up  possession  of  property,  owner  had 
right  to  re-enter  when  term  expired,  and  to 
maintain  action  for  possession  without  any 
previous  notice  or  demand. — McKlssIck  vs.  Ash- 
by.  98  Cal.  422,  425,  33  Pac.  Rep.  729. 

44.  Tenant  holding  under  void  agreement. — 

If  person  enters  upon  premises  and  holds  them, 
ander  void  agreement,  he  Is  tenant  set  will, 
against  w^hom  action  of  unlawful  detainer  may 
^e  maintained  after  proper  notice  given. — Hall 
vs  Wallace.  88  Cal.  434.  436.  26  Pac.  Rep.  360. 

45.  Where  person  remained  In  honse  moved 
on  to  premises. — Where  lessee  of  lot  entered 
Into  possession  and  put  another  person  in  pos- 
session of  part  thereof,  by  somewhat  novel 
method  of  moving  house  (in  which  such  third 
person  was  and  who  refused  to  leave),  on  to 
leased  lot.  and  such  third  person  voluntarily 
remained  thereon,  he  became  subtenant  of 
lessor,  subject  to  be  removed  under  proceed- 
ings in  unlawful  detainer  In  default  of  pay- 
ment of  rent  by  lessee.— Pardee  vs.  Gray.  66 
Cal.  524.  526.  6  Pac.  Rep    389. 

46.  Constrnctlon    of    old     constltntlon. — The 

general  terms,  "action  of  forcible  entry  and  de- 
lalner."  as  employed  In  old  constitution  of  this 
?iate.  included  action  for  unlawful  holding 
ever  by  tenants. — Brummaglm  vs.  Spencer.  29 
Cal    661     662 

47.  Counterclaim  has  no  place  in  proceeding 
lor  unlawful  detainer.—Kelly  vs.  Teague.  63 
Cal.  68.  69. 

4S.  Landlord's  right  to  possession  of  prcm* 
ilsev    after    expiration    of     tenant's    lease. — It 

vcouid  be  monstrous  doctrine  to  affirm  that 
landlord  does  not  get  possession  of  premises 
apon  expiration  of  his  tenant's  lease,   if  some 


third  ^arty  can  slip  in  between  moving  out  of 
tenant  and  moving  in  of  landlord.— Porter  v.«>. 
Murray  (Cal.  Aug.  24,  1886),  12  Pac.  Rep.  42o. 
427. 

48.  Lilablllty  of  tenant. — If  tenant  holds  over 
contrary  to  his  agreement,  he  is  liable  to  be 
proceeded    against    under    forcible    entry    and 
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unlawful    detainer   act-rKower   vs.    Qluck,    33    | 
Cal.  401,  406. 

60.  Relation  of  landlord  and  tenant  cannot 
be  predicated  on,  what. — In  an  action  of  unlaw-  ; 
ful  detainer  relation  of  landlord  and  tenant  • 
cannot  be  predicated  on  production  of  lease 
signed  without  evidence  of  delivery.  It  is 
essential  that  there  be  finding  on  issue  of  de- 
livery.—Davidson  vs.  Ellmaker,  84  CaL  21,  22, 

23,  23  Pac.  Rep.  1026. 

61.  Title  is  not  involved  In  action  of  unlaw- 
ful detainer  and  lessee  cannot  avoid  obliga* 
tlon  assumed  under  his  lease  by  showing  that 
lessor  did  not  have  title  to  demised  premises.— 
Knowles  vs.  Murphy,  107  Cal.  107,  114,  40  Pac. 
Rep.  111. 

As  to  when  title  may  be  given  la  erldencc  In 
action  of  forcible  entry  and  nnlawfnl  detainer, 
see  monographic  notes  77  Am.  Dec.  662-667. 

That  qnestlona  of  title  or  right  of  possession 
cannot  be  tried,  see  post  9  1172  and  note  pars. 

24,  26. 

02.  What  will  not  defeat  action.— An  action 
for  unlawful  detainer  brought  by  landlord 
against  his  tenant,  because  of  holding  over 
after  demand  of  rent  due  under  lease,  and  fail- 
ure to  pay  such  rent  for  space  of  three  days. 
Is  not  defeated  by  mere  fact  that  defendant 
had  been  in  quiet  and  peaceable  possession  for 
one  year  before  commencement  of  such  suit, 
where  rent  was  demanded  within  one  year  be- 
fore It  so  became  due.— Johnson  vs.  Chely.  43 
Cal.  299.  304. 

Action  for  unlawful  detainer  after  three  days* 
notice. — See  post  $1162  and  note  par.  6. 

S3.  UNLAWFUL  DETAINER  CANNOT  BE 
MAINTAINED,  WHEN- After  forfeiture,  unless 
demand  Is  made. — An  action  for  unlawful  de- 
tainer cannot  be  sustained  against  tenant  of 
real  property  who  continues  In  possession  after 
forfeiture  of  lease  for  breach  of  covenants 
therein,  unless  demand  for  possession  has  been 
made.— Schnittger  vs.  Rose,  139  Cal.  656,  C<2. 
73  Pac.  Rep.  449. 

S4«  Against  tenant  who  has  vacated  prem- 
ises.— Landlord  canot  maintain  action  of  for- 
cible entry  and  detainer  against  tenant  who  has 
vacated  premises  and  surrendered  keys. — Walls 
vs.  Preston,  28  Cal.  224,  226. 

66.     By    '^successor  In  estate**  of   landlord.- 

Plaintiff  who  is  vendee  of  original  or  conven-    > 
tional    landlord    and    as    to    lease    merely    his    ^ 
assignee,  cannot  avail   himself  of  remedy   pro-    < 
vided  by  forcible  entry  and  detainer  act     This 
remedy   Is  conferred  upon   landlord  alone,   and  - 
is  not  given,  in  terms  at  least,  to  his  successor 
in  estate.— Reay  vs.  Cotter.  29  Cal    168.   170 

As  to  when  nnlatvfnt  detainer  can  be  main- 
tained by  "successor  In  estate'*  of  landlord,  see 
par    40  this  note. 

96.  Unlawful  entry  upon  possession  of  ten- 
ant.—Landlord  cannot  sue  in  his  own  name  i 
forcible  entry  and  unlawful  detainer  fot  an  un- 
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lawful  entry  upon  possession  of  his  tenant. — 
Treat  vs.  Stuart.  6  Cal.  113.  114. 

57.  Unln^irfal  entry,  apon  premises  of  land- 
lord.  Yirhose   rlsht    to   possession   has   passed.— 

Though  an  entry  upon  landlord's  premises  has 
been  unlawful,  he  cannot  maintain  unlawful 
detainer  If  right  to  possession  of  such  premises 
has  passed  from  him  before  demand  for  sur- 
render is  made.— Polack  vs.  Shafer.  46  Cal.  270. 
278 

M,  Where  proper  notice  tvas  not  given. — 
An  action  of  forcible  detainer,  brought  under 
third  subdivision  of  this  section,  cannot  be  main- 
tained where  notice  contemplated  by  statute 
was  not  given.  Such  notice  must,  in  alterna- 
tive, require  lessee  to  perform  within  three 
days  conditions  of  covenant  in  question,  or 
surrender  possession  of  property. — Opera  House 
&  A.  A.S50C.  vs    Bert,  52  Cal.  471,  472. 


50.  Where  relation  of  landlord  and  tenant 
does  not  exist. — Landlord's  summary  remedy  of- 
forcible  entry  and  detainer  does  not  apply  to 
case  where  conventional  relation  of  landlord 
and  tenant  does  not  exist,  because,  where  land- 
lord as  plaintiff  cannot  rest  upon  lease  and  la 
compelled,  in  addition  thereto,  to  make  proof 
of  his  title  to  reversion,  he  must  seek  redress 
elsewhere.  For  him  this  remedy  was  not  In- 
tended.—Reay  vs.  Cotter.  29  Cal.  168.  170. 

60.  Where  tenancy  was  terminated  before 
demand.— An  action  for  unlawfully  holding  over 
cannot  be  maintained  unless  relation  of  land- 
lord and  tenant  is  shown  to  exist  between 
plaintiff  and  defendant  at  time  of  preliminary 
demand  for  possession  by  plaintiff.  If  tenancy 
is  terminated  before  such  demand,  an  action  by 
lessor  cannot  be  maintained  in  this  form. — 
Steinback  vs.  Krone,  36  Cal.  303.  309. 


§  1162.  SERVICE  OF  NOTICE.  The  notices  required  by  the  preceding  section 
may  be  served,  either: 

1.  By  delivering  a  copy  to  the  tenant  personally;  or, 

2.  [By  leaving  copy  with  person  of  suitable  age,  etc.,  when.]  If  he  be  absent 
from  his  place  of  residence,  and  from  his  usual  place  of  business,  by  leaving  a 
copy  with  some  person  of  suitable  age  and  discretion  at  either  place,  and  sending 
a  copy  through  the  mail  addressed  to  the  tenant  at  his  place  of  residence ;  or, 

3.  [By  affixing  copy  in  conspicuous  place  on  property,  when.]  If  such  place  of 
residence  and  business  cannot  be  ascertained,  or  a  person  of  suitable  age  or  dis- 
cretion there  cannot  be  found,  then  by  affixing  a  copy  in  a  conspicuous  place  on 
the  property,  and  also  delivering  a  copy  to  a  person  there  residing,  if  such  person 
can  be  found;  and  also  sending  a  copy  through  the  mail  addressed  to  the  tenant 
at  the  place  where  the  property  is  situated.  Service  upon  a  subtenant  may  be 
made  in  the  same  manner. 

History:     Enacted  March  11,  1872;   amended  March  24,  1874,  Code  Amdta. 
1873-4,  p.  347. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Notice  to  quit — SuflBciency  and  effect  of. 

3.  Right    of    re-entry    reserved  —  Necessity    of 

three  days'  notice. 

4.  Tenant,  who  is  not — Action  without  notice. 

5.  Termination  of  tenancy — Notice  to  quit  and 

demand  for  possession. 

6.  Unlawful   detainer — Action    for,  after  three 

davs'  notice. 

■ 

7.  Who  is  not  a  tenant  at  will — Action  without 

thirty  days'  notice. 

8.  Same — Ejectment  without  three  days'  notice. 

9.  Same  —  What  notice  and   demand  are  8uffi> 

cient. 
10.  Same- Who  Is  not  entitled  to  notice. 

1.  APPLIED,  CIT£D,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Martin  vs.  SpUvalo.  56 
Cal.  128.  129  (referred  to):  Smith  vs.  Hill.  63 
Cal  61,  52  (referred  to);  Ferine  vs.  Teague.  66 
Cal.  446.  447,  6  Pac.  Rep.  84  (construed);  Joy 
vs.  McKay,  70  Cal.  445,  446,  11  Pac.  Rep.  763 
(construed):  Dlggs  vs.  Porteus  (Cal.  June  7. 
1893).  33  Pac.  Rep.  447.  448;  Macdonough  vs. 
Starblrd.  105  Cal.  15.  19.  38  Pac.  Rep  610  (re- 
ferred to):  Lasserot  vs.  Gamble  (Cal  Oct.  15. 
1896).  46  Pac.  Rep.  917.  920  (referred  to):  Tod- 
hunter  vs.  Armstrong  (Cal.  May  31,  1S9S).  53  Pac. 


Rep.    446,   448    (referred    to);    Kuhn   vs.   Smith, 
125  Cal.  616.  617.  58  Pac.  Rep.  204  (construed). 

That  ■  tenancy  at  will  may  be  terminated 
by  notice  In  manner  prescribed  In  this  aectlon, 
see  KERR'S  CYC.  CIV.  CODE  $789  and  note. 

X  NOTICE  TO  <IIJIT— Snfllclency  and  effect 
of.— A  notice  to  quit  served  upon  original  lessee 
Is  sufficient,  and  binds  under-tenants,  espe- 
cially those  who  acquired  possession  after  such 
notice  was  served  on  original  lessee. — Schilling 
vs.  Holmes.  23  Cal.  227.  231. 

8.  RIGHT  OF  RE-ENTRY  RESERVED— 
Necessity  of  three  days'  notice.— To  maintain 
an  action  of  unlawful  detainer,  wlien  right  of 
re-entry  is  reserved  in  lease,  it  is  necessary 
that  three  days'  notice  be  given  as  provided 
in  this  and  next  preceding  section.— Smith  vs. 
Hill.  63  Cal.  51.  52. 

4.  TENANT,  V^'HO  IS  NOT— Action  vvithout 
notice. — A  person  who  has  control  and  man- 
agement of  a  farm,  and  who  Is  simply  laborer 
or  hired  man.  subject  to  be  discharged  at  any 
time,  Is  not  a  tenant,  and  action  to  recover  pos- 
session of  land  may  be  commenced  against 
him  without  notice  prescribed  in  this  section.— 
Todhunter  vs.  Armstrong  (Cal.  May  31,  189S), 
53  Pac.  Rep.  4  46.  448. 
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lb  TERMINATION  OF  TENANCY— Notice  to 
quit  and  demand  for  posseaaion.— To  maintain 
action  of  unlawful  detalnep  against  a  tenant  at 
will,  landlord  must  flrst  terminate  tenancy,  by 
givins:  thirty  days*  notice  in  writing  to  quit, 
and  then  griving'  three  days*  notice  In  writing 
to  surrender  possession.  Without  demand  for 
possession  summary  proceedings  of  action  of 
unlawful  detainer  Is  not  maintainable:  and 
these  things  must  be  made  to  appear  by  ex- 
press averments  in  complaint. — Martin  vs. 
Splivalo.  56  CaL  128.  129.  130. 

«.  UNLAWFUIj  DBTAINBR— ACTION  FOR, 
AFTER  THREE  DAYS'  NOTICE.— After  expira- 
tion of  three  days  from  notice  given  in  con- 
formity with  next  preceding  section,  plaintiff 
may  maintain  action  for  unlawful  detainer  un- 
der provisions  of  this  code.— Dlggs  vs.  Porteus 
(Cal.  June  7,  1893),  33  Pac  Rep.  447.  448. 

7.  TITHO  IS  NOT  A  TENANT  AT  WILL—Ae- 
tloa  without  thirty  days*  aotlce. — Where  agri- 
cultural lands  are  leased  to  defendant  for  fixed 
period,  and.  on  expiration  of  lease,  defendant 
refuses  to  give  up  possession,  he  is  not  tenant 
at  will.  and.  upon  expiration  of  his  term,  it  Is 
his  duty  to  move  without  notice,  and  landlord 
may  bring  action  to  eject  him  without  giving 
him    thirty    days*    notice    required    under    this 


section.— Kuhn  vs.  Smith.  125  Cal.  615,  517.  73 
Am.  St  Rep.  79.  58  Pac.  Rep.  204.  See  Perine 
vs.  Teague.  66  Cal.  446.  447,  6  Pac.  Rep.  84. 

8.  Ejectment    withoat    three    days*   notice.- 

It  is  not  law  of  this  state  that  tenant  who  re- 
mains in  possession,  perchance  single  day.  after 
expiration  of  his  lease,  thereby  becomes  tenant 
at  will,  and  must  be  served  with  three  days' 
notice  before  he  may  be  ejected. — Kuhn  vs. 
Smith.  125  Cal.  615.  617.  73  Am.  St  Rep.  79.  58 
Pac.  Rep.  204. 

9.  IVhat  notice  and  demand  are  snfldent.— 

Where  tenant  enters  under  lease  into  posses- 
sion, and  continues  in  possession  during  term, 
paying  rent  reserved  by  lease  until  term  ends, 
when  he  refuses  to  surrender  possession  and 
holds  over  against  consent  of  lessor,  there  Is 
no  tenancy  at  will,  and  notice  given  to  him 
under  this  and  preceding  sections  to  quit  and 
surrender  possession  is  sufficient- Perine  vs. 
Teague.  66  Cal.  446.  447.  6  Pac.  Rep.  84. 

10.  Who  not  entitled  to  notice. — Though  one 
has  entered  into  possession,  if  he  has  made  no 
agreement  to  pay  rent,  he  is  not  In  possession 
as  a  tenant  from  year  to  year,  and  is  not  en- 
titled, under  this  section,  to  notice  to  quit- 
Joy  vs.  McKay,  70  Cal.  445.  446.  11  Pac.  Rep. 
768. 


§  1163.  JUBISDICTION  OF  SUPERIOR  COURTS.  The  superior  court  of  the 
county  in  which  the  property,  or  some  part  of  it,  is  situated,  shall  have  jurisdiction 
of  proceedings  under  this  chapter;  provided,  that  justices'  courts,  within  their 
respective  townships  or  cities,  or  cities  and  counties,  shall  have  concurrent  juris- 
diction with  the  superior  courts  in  cases  of  forcible  entry  and  detainer,  when  the 
rental  value  does  not  exceed  twenty-five  dollars  per  month  and  when  the  whole 
amount  of  damages  claimed  does  not  exceed  two  hundred  dollars. 

History:  Enacted  March  11,  1872;  amended  March  9,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  8;  repealed  by  Code  Commissioii,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  187,  act  held  uncosstitutional,  see  history,  §  5  ante. 


1.  Applied,  cited,  coDstrued,  referred  to,  etc. 
2.3.  Justices'     courts  —  Concurrent     jurisdiction 
with  superior  courts. 

4.  Same — Exclusive    jurisdiction — How    deter- 
mined. 

6.  Same — Have  no  jurisdiction,  when. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Hoban  vs.  Ryan.  130  Cal. 
H,  98.  99,  62  Pac    Rep.  296  (construed) 

Aa  to  eivll  Jnrladietton  of  Justices*  courts,  for 
a  lac,  pevalty,  or  forfelt«re»  see  ante  §  112  and 
note. 

As  to  coBcnnrent  JvrlsdletloB  of  Justices* 
coarts  In  actions  of  forcible  entry  and  detainer, 
tee  ante  S  113  subd.  1  and  note. 

1.  JUSTICES*  COURTS — Concurrent  Jnrls- 
dlctlcm  Tvlth  superior  courts. — Justices*  courts 
have  concurrent  jurisdiction  with  superior 
courts  in  actions  for  forcible  entry  and  de- 
tainer, where  rental  value  of  property  entered 
upon  or  unlawfully  detained  does  not  exceed 
twenty-flve  dollars  per  month,  and  whole 
amount  of  damages  claimed  does  not  exceed 
two  hundred  dollars.— Ivory  vs.  Brown,  137 
Cal.  603.  604.  70  Pac.  Rep.  657. 

3.     Where  leasing  appears  to  have  been  from 


month  to  month,  and  thirty  days*  notice  has 
been  given  to  tenant  to  vacate  premises,  fol- 
lowed by  three  days'  notice  to  quit,  but  defend- 
ant neither  pays  rent  nor  heeds  notice,  plain- 
tiff is  entitled  to  maintain  action  of  unlawful 
detainer;  and  where  amount  Is  within  jurisdic- 
tion of  justice's  court,  it  has  concurrent  juris- 
diction with  superior  court  of  such  action. — 
Ivory  vs.  Brown,  137  Cal.  608.  604,  606.  70  Pac. 
Rep.  657. 

4.  Exclusive    Jurisdiction — Hoiv    determined. 

— Jurisdiction  of  superior  courts  or  exclusive 
jurisdiction  of  justices'  courts  is  determined  by 
amount  sued  for.  exclusive  of  Interest;  and 
this  principle  must  also  apply  to  concurrent 
jurisdiction  of  justices'  courts  In  cases  of 
forcible  entry  and  detainer,  where  rental  value 
does  not  exceed  twenty-flve  dollars  per  month, 
and  where  whole  amount  of  damage  claimed 
does  not  exceed  two  hundred  dollars. — Hoban 
vs.  Ryan,  130  Cal.  96.  98,  62  Pac.  Rep.  296. 

5.  Have  no  Jurisdiction,  when. — A  justice's 
court  does  not  have  jurisdiction  of  action  for 
unlawful  detainer,  and  for  recovery  of  posses- 
sion and  value  of  use  and  occupation,  where 
rental  value  is  ten  dollars  a  month,  and  aggre- 


§i  1164, 1165        (16M>  PARTIES    DEFENDANT—PARTIES    GENERALLY.  IPC.  IIL 

gate  amount  sued  for  Is  one  hundred  and  tentlon  of  premises,  besides  cost  of  suit. — 
twenty  dollars,  and  complaint  prays  that  such  Hoban  vs.  Ryan.  130  Cal.  96.  99.  62  Pac.  Rep. 
sum   be   trebled   as  damages  for   unlawful  de-       296. 

§1164.  PARTIES  DEFENDANT.  No  person  other  than  the  tenant  of  the 
premises  and  subtenant,  if  there  be  one,  in  the  actual  occupation  of  the  premises 
when  the  complaint  is  filed,  need  be  made  parties  defendant  in  the  proceeding,  nor 
shall  any  proceeding  abate,  nor  the  plaintiff  be  nonsuited  for  the  nonjoinder  of 
any  person  who  might  have  been  made  party  defendant,  but  when  it  appears  that 
any  of  the  parties  served  with  process,  or  appearing  in  th6  proceeding,  are  guilty 
of  the  offense  charged,  judgment  must  be  rendered  against  him.  In  case  a  defendant 
has  become  a  subtenant  of  the  premises  in  controversy,  after  the  service  of  the 
notice  provided  for  by  part  two  of  section  eleven  hundred  and  sixty-one  of  this 
code,  upon  the  tenant  of  the  premises,  the  fact  that  snch  notice  was  not  served  on 
each  subtenant  shall  constitute  no  defense  to  the  action.  In  case  a  married  woman 
be  a  tenant,  or  a  subtenant,  her  coverture  shall  constitute  no  defense;  but  in  case 
her  husband  be  not  joined,  or  unless  she  be  doing  business  as  a  sole  trader,  an 
execution  issued  upon  a  personal  judgment  ^against  her  can  only  be  enforced  against 
property  on  the  premises  at  the  commencement  of  the  action.  All  persons  who 
enter  the  premises  under  the  tenant,  after  the  commencement  of  the  suit,  shall 
be  bound  by  the  judgment,  the  same  as  if  he  or  they  had  been  made  party  to  the 
action. 

History:     Enacted  March  11,  1872;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  348;  March  14,  1885,  Stats,  and  Amdts.  1884-5,  p.  129;  by  Code  Com- 
^  mission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  187,  act  held  uncon- 

stitutional, see  history,  §  5  ante. 

1.  Applied,  cited,  construed,  referred  to.  demised  property  to  his  aasiffnee,  prior  to  ser- 

2.  Assignee  of  lease  as  defendant.  vice  of  notice  to  quit,  is  not  liable  in  forcible 

3.  Sheriff  as  defendant.  entry   and   detainer.— Ben   Lomond   W.   Co.   vs. 

4.  Wife  properly  joined,  when.  Sladky.  141  Cal.  619.  623.  75  Pac  Rep.  S82. 

i.     APPLIED,     CITED,     CONSTRUED,     RE-  8.     SHERIFF    AS    DEFENDANT.— An    action 

PERRED  TO,  etc.,  in:    Estate  of  Slade.  122  Cal.  of  forcible  entry  and  detainer  cannot  be  main- 

434.    436.    437.    55    Pac.    Rep.    158    (mlscited    for  tained  against  sheriff  for  serving:  writ  of  restl- 

M4  64  post).  tutlon.— Janson  vs.   Brooks.   29  Cal.   214.   216. 

A««    to    pnrtlew    plaintiff,   see    ante   81161   and  4,     WIFE  PROPERLY  JOINED  with  husband 

note  pars.  40,  65.  and  post  8  1165.  note  pars.  1-7.  when  they  entered  on  premises  together.— For- 

*<i,     A!i»IG.\EB  OF  LEASE  AS  DEFENDANT.  ter  vs.  Murray  (Cal.  Aug.  24,  1886),  12  Pac.  Rep. 

—An   assignee,   who  ha.s  assigned  his  lease  to  425. 
another   assignee   and   delivered   possession   of 

§  1165.  PARTIES  GENERALLY.  Except  as  provided  in  the  preceding  section 
the  provisions  of  part  two  of  this  code,  relating  to  parties  to  civil  actions,  are 
applicable  to  this  proceeding. 

History:     Enacted  March  11,  1872. 

i.  Agent  may  be  party  plaintiff.  action  of  forcible  entry  and  detainer,  see  mono- 

2.  Tenant  at  will  may  be  party  plaintiff.  graphic  note  60  Am.  St.  Rep.  843-846. 

3.  Who   cannot   be   party  plaintiff — Constructive  1.    agcnt  may  BB  party  plaintiff.— 

possession.  An    agent    may    maintain    action    of    forcible 

4.  Same— Landlord,  for  unlawful  entry  upon  pos-  entry  and  detainer.— Mlnturn  vs.  Burr.  16  CaU 

session  of  tenant.  107,   108.   iio. 

5.  Same-Landlord,  where  tenant  has  entered  un-  ^     tbsxant    at    will    may    BE    party 

tier  lease.                                           .     .         .u  PLAINTIFF.— Where     plaintiff's     proof    shows 

6.  Same— One  tenant  in  common  against  another.  ..  „.  ^.  ..^^  ^,  f«^««Kio  ««»,.„  o«.i  ^«»«i««- 
TO       -     D^.<.^   ^  *.   *  *.      -.1  that,    at    time   of    rorcible    entry    and    detainer 

7.  Same — Party  put  out  under  process.  ' .  , ^      .     «i«i«n<»    .„„-    i«    ««♦     .    ^   ^ 

c    o      ^     t>«-„i^^«*  :„  .^-.4.  ^1  complained    of,    plaintiff     was    In    actual     and 

8.  Same— Person  rot  in  actual  possession.  .  ,  J\, ^,    ^, .  ^.    . 

^  peaceable    possession    of    premises    in    contro- 

Ab  to  parties  defendant,  see  ante  9 1161   and  versy,    not  merely   as   servant   of   another,   but 

note  pars.  39.  43,  44,  54  and  5  1164  and  note.  as    tenant    at     will,    sb-ih     possession     enables 

A«  to  partie*  :o  civil  actions  In  general,  see  him   to   maintain   action    of   forcible   entry    and 

ante  SS  367-390  and  notes.  detainer    In    his    own    name.— Jones    va     Shay, 

A«   to   right    of   tenant    In    common    (o   bring  50   Cal.    508,   509. 
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S.  WHO  CANNOT  BE  PARTY  PLAINTIFF 
— Coast rnctlte  poaaesulon. — Forcible  entry  and 
detainer  cannot  be  sustained  by  one  who 
Knows  merely  constructive  possession  or  right 
of  possession.— Barlow  vs.  Burns.  40  Cal.  351.  354. 

4.  LaBcIlord,  for  unlawful  entry  upon  poa- 
•csslon  of  tenant. — Landlord  cannot  sue  in 
forcible  entry  and  detainer  for  unlawful  entry 
upon  possession  of  his  tenanL  —  Treat  vs. 
Stuart.  5  Cal.  1X3.  114;  Mitchell  vs.  Davis.  20 
Cal.  45.  47 

5.  Landlord,  where  tenant  entered  under 
lease. — After  tenant  has  entered  into  posses- 
sion under  lease,  forcible  entry  or  unlawful 
detainer  cannot  therefore  be  maintained  by 
landlord  for  such  entry. — Polack  vs.  Shafer.  46 
Cal.  270.  277. 


6.  One  tenant  In  eommon  asalnat  another.— 

Action  of  forcible  entry  and  unlawful  detainer 
cannot  be  maintained  by  one  tenant  in  common 
against  another  tenant  in  common  at  will 
where  the  latter  holds  over. — Lick  vs.  O'Don- 
nell.  3  Cal.  69,  63. 

7.  Party  pot  ont  under  process. — Forcible 
entry  and  detainer  does  not  lie  by  party  put 
out  under  process  running  asalnst  him  or 
any  one  with  whom  he  was  in  privity. — Janson 
vs.  Brooks.   29  Cal.   214.  216. 

• 

8.  Person  not  in  actual  possession. — An  ac- 
tion of  forcible  entry  and  detainer  cannot  be 
prosecuted  by  person  not  In  actual  possession, 
whatever  may  be  his  rlfirbt  of  possession.— 
Mitchell  vs.  Davis,  20  Cal.  45,  47. 


§  1166.  COMPLAINT.  WHEN  SUBIMONS  MUST  BE  ISSUED.  The  plaintiff, 
in  his  complaint,  which  shall  be  in  writing,  must  set  forth  the  facts  on  which  he 
seeks  to  recover,  and  describe  the  premises  with  reasonable  certainty,  and  may 
set  forth  therein  any  circumstances  of  fraud,  force,  or  violence  which  may  have 
accompanied  the  alleged  forcible  entry,  or  forcible  or  unlawful  detainer,  and  claim 
damages  therefor.  In  case  the  unlawful  detainer  charged  be  after  default  in  the 
payment  of  rent,  the  complaint  must  state  the  amount  of  such  rent. 

Upon  filing  the  complaint,  a  summons  must  be  issued  thereon  as  in  other  cases, 
returnable  at  a  day  designated  therein,  which  shall  not  be  less  than  three  days  nor 
more  than  twelve  days  from  its  date,  except  in  cases  when  the  publication  of  the 
summons  is  necessary,  in  which  case  the  court  or  a  judge  or  justice  thereof,  may 
order  that  the  summons  be  made  returnable  at  such  time  as  may  be  deemed  proper, 
and  the  summons  shall  specify  the  return  day  so  fixed. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  348;  March  9,  1878,  Code  Amdts.  1877-8,  p.  107;  March  9,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.))  p-  8;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  187,  act  held  unconstitutional,  see  history^  9  5  ante. 

L  Complaint  in  general — Forcible  entry  aa  gist 

of  action. 
2  Same — Must  ahow  plaintiff's  actual   poasea- 

aion. 
S.  Same  —  Need    not    allege    how    notice    waa 

aenred. 

4.  Complaint  ia  anfficient,  when — Averment  of 

refusal  to  aurrender  poaaeasion. 

5.  Same — Failure  to  mention  atate,  in  deacrip- 

tion. 

6.  Same — Failure  to  atate  amount  of  rent  to  be 

paid. 

7.  Same— Illuatration  of  aufficient  eomplaint 

8.  Same — Threata  of  violence. 

9.  Same — When  not  demurrable. 

10.  Distin<ft  cauaea  of  action. 

11.  Same — May  be  united  in  aame  complaint 

12.  Same — Separate  atatement. 

13.  Same— What  cannot  be  joined. 

14.  Fraudulent  acta — Do  not  conatitute  independ- 

ent cauae  of  action. 

15.  Same—Should  be  aeparately  atated. 

16.  Illuatration  of  inaufficient  complaint 

17.  Same— Failure  to  allege  force. 

18.  Same— Failure  to  aver  that  holding  over  waa 

wrongful. 

19.  Same— Failure  ^o  state  existence  of  relation 

of  landlord  and  tenant. 


20.  Miaj cinder  of  cauaea  of  action — Waiver  of 

objection. 

21.  Misjoinder  of  partiea   plaintiff — Waiver  of 

objection. 

22.  Presentation  of  iaauea — Answer. 

23.  Same — Same — None   raised,   when. 

24.  Same — Same— Rules  of  pleading. 

A«  to  actloB«  for  recovery  of  real  proporty, 

aee  ante  99  313-329  and  notes. 

As  to  amendments  of  course,  and  effect  •! 
demurrer,  see  ante  S  472  and  note. 

As  to  amendments,  and  enlarffflns  tlnto  of 
pleadings,  and  relieving  from  Judgments,  etc., 
see  ante  $473   and   note. 

As  to  parties  defendant,  see  ante  9  1164  and 
note. 

As  to  parties,  ffcnerally,  see  ante  9  11B5  and 
note. 

As  to  pleadings  In  civil  actions,  see  ante 
{{  420-476  and  notes. 

Aa  to  shofTlnv  required  In  forcible  entry  and 
detainer,  see  post  9  1172  and   note. 

As  to  use  of  abbreviations  and  fl^nres  In 
coart    proceedings,   see   ante   9  186    and    note 

As  to  verlflcntton  of  pleadings,  see  ante 
99  446-449  and  notes;  also  post  9  1175  and  note 

As  to  tvhfit  onunea  of  action  may  be  Jolnctl. 
see  ante  9  427  and  note. 
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\h  to  what  rales  of  practice  sovern,  see 
I'O.Ht  9  1177  and  note. 

Aa  to  IV hen  objoefioiia  are  deemed  to  iiavo 
been  tnade,  see  ante  (  484  and  note. 

romplalat,  what  to  eontalB.— See  ante  9  426 
aiul   note. 

DaataseOf — mm  to»  soncrall^y  aee  post  1 1174 
and   note. 

Forelbie  detainer  deilned.~S6e  anto  91160 
and   note. 

Forcible  entry  deflaed.— See  ante  81159  and 
note. 

IJalntvial  detalaort — Seo  ante  9  1161  and  note. 

1.  COMPLAINT  IN  GRN  RK  A  L  — Forcible 
catry  aa  kImI  of  acCloa.  —  Where  complaint 
charges  "forcible  entry  with  multitude  of  per- 
Bonn"  and  "forcible  and  unlawful  detainer," 
forcible  entry  la  gist  of  action,  averment  of 
forcible  detainer  not  being  stutod  am  an  In- 
dependent ground  of  relief,  but  as  mere  con- 
tinuance or  consequence  of  first  action. — 
McMinn  vs.  Bliss,  31  Cal.    122.   126. 

2.  MiinI  ahow  plalntllTs  aelaal  poaaeMsloa. — 

In  action  of  forcible  entry,  plaintiff  must  show 
by  his  pleading  that  he  was  In  actual  posses- 
sion of  property  when  it  was  invaded  by 
defendant,  since  it  Is  intrusion  upon  actual 
possession  as  distinguished  from  constructive, 
for  which  statute  was  designed  to  afford  sum- 
mary remedy. — Knowles  vs.  Crocker  testate  Co., 
125  Cal.  264,  265,  57  Pac.  Rep.  998. 

S.     Need  not  allege  how  aotlce  waa  aerred. — 

In  action  of  unlawful  detainer  against  lessee, 
it  is  not  necessary  for  complaint  to  allege 
manner  In  which  notice  to  pay  rent,  or  sur- 
render possession,  was  served.  Fact  of  ser- 
vice being  distinctly  alleged,  this  allegation, 
upon  general  demurrer,  will  be  construed  to 
include  everything  nece.s8ary  to  constitute 
sufficient  service.— Knowles  vs.  Murphy.  107 
Cal.   107,  112,  40   Pac.   Rep.   111. 

4.  COMPI^AINT  IS  KUFFICTISNT,  WHEN— 
Avernieat  of  refoMal  to  aarreader  po«ae«aloa« — 
Complaint  in  forcible  detainer  sufficiently 
avers  defendant's  refusal  to  surrender  posses- 
sion within  Ave  days  after  demand  where 
demand  was  alleged  to  have  been  made  on 
March  4th,  and  that  defendant  refused,  and  has. 
ever  since  demand,  refused,  and  still  refuses. 
to  surrender,  etc.;  and,  where  complaint  was 
verifled  on  September  3d  of  same  year,  and 
filed  September  6th  of  that  year,  and  con- 
tained allegation  that  defendant  continued  to 
refuse  to  surrende'r  possession  up  to  Septem- 
ber 8d  of  same  year.— RImmer  vs.  Blaslngame, 
94   Cal.   139.   140,   29   Pac.   Rep.   857. 

5.  Failure  to  nieotlon  state,  la  deacriptloo.— 
In  complaint  for  forcible  entry  and  detainer 
failure  to  mention  state  in  describing  where 
land  is  situated  is  not  fatal  defect.— More  vs. 
Del  Valle.  28  Cal.  170,  173. 

0.  Failure  to  atate  amonat  of  real  Co  be 
paid.— Complaint  for  unlawful  detainer  against 
tenant  after  expiration  of  his  term  is  not  de- 
fective because  it  does  not  stale  amount  of 
rent  to  be  paid.  It  Is  enough  that  It  avers 
that  lease  was  given  for  "certain  yearly  rent." 
which  had  been  paid.— Odell  v.s.  Buttrick,  126 
Cal.    551.   552.   59   Pac.   Rep.    133. 

7.     lUuntratloB     of     nullicleat     romplalat     in 


forcible     entry     and     detainer.  —  Holland      vs 
Green.   62  Cal.   67.  68 

8.  Tbreata  of  vloleB<;e. — Complaint  In  for- 
cible entry  and  detainer  Is  sufficient  where  it 
avers  that  on  date  named  defendants  unlaw- 
fully entered  and  turned  plaintiff  out.  by 
threats  and  menacing  conduct,  and  ever  since 
such  time  defendants  have,  and  still  do  hold, 
possession,  by  threats  of  violence  against  the 
pluintifl.— Holland   vs.  Green.  62  Cat    67.  68 

0.  Wbea  aot  demorrable. — Complaint  in  ac- 
tion of  forcible  entry  and  detainer  Is  not 
demurrable  because  unlawful  entry  and  forci- 
ble detainer  are  alleged  in  one  count.— Kerr 
vs.  OKeefe,  138  Cai.  415.  422,  71  Pac.  Rep    447. 

10.  DISTINCT  CAUSES  OF  ACTION.— Forci- 
ble entry  and  forcible  detainer  are  distinct 
offenses,  and  separate  causes  of  action,  and 
ought,  therefore,  to  be  separately  stated  If 
not  so  stated,  complaint  Is  bad  on  demurrer, 
but  If  not  demurred  to,  objection  Is  waived. — 
Valencia  vs.  Couch,  32  Cai.  339,  342,  91  Am. 
Dec.   589. 

11.  May    be    united    In    same    complaint. — 

P'orclble  entry  and  forcible  detainer  are  dis- 
tinct offenses,  or  separate  causes  of  action, 
and  ought  to  be  separately  stated,  and  fraud, 
if  relied  on,  should  be  separately  stated. — 
Valencia  vs.  Couch,  32  Cal.  339.  342,  343,  91 
Am.  Dec.  589. 

12.  .Separate  statement* — Plaintiff  In  com- 
plaint for  forcible  entry  and  detainer  may  unite 
causes  of  action  for  forcible  entry  and  forcible 
detainer,  either  form  of  action  for  forcible  de- 
tainer, and  fraud  as  an  adjunct  of  each,  but 
they  must  be  separately  stated,  or  complaint 
will  be  demurrable  on  that  ground. — Shelby  vs. 
Houston.  38  Cal.  410,  419. 

13.  Wbat  eaanot  be  Joined. — Count  for 
cause  of  action  In  forcible  entry  and  detainer 
cannot  be  Joined  In  such  action  with  count  for 
holding  over  aa  tenants  of  plaintiff  after  ex- 
piration of  lease  and  notice  to  quit. — Polack 
vs.  Shafer.  46  Cal.   270.  276. 

14.  FRAUDULBNT  ACTS— Do  not  conntl- 
tute  Independent  canae  of  aetlon. — Fraudulent 
acts  which  merely  go  to  enhancement  of  dam- 
ages when  cause  of  action  for  forcible  entry 
or  unlawful  detainer  Is  made  out.  do  not  of 
themselves  constitute  an  Independent  cause  of 
action.— Polack    vs.    Shafer.    46    Cal     270.    278 

15.  Should  be  separately  atated. — In  an  ac- 
tion of  forcible  entry  and  detainer,  where 
fraud  is  relied  on,  facts  constituting  It  should 
bo  separately  stated  as  ground  for  distinct 
relief.— Valencia  vs  Couch,  32  Cal.  339,  343. 
91    Am.    Dec.    589. 

1«.  ILLUSTRATION  OF  INSUFFICIENT 
COMPLAINT  in  forcible  entry  and  detainer- 
Barlow  vs.  Burns.  40  Cal.  351.  353. 

17.  Failure  to  alleire  foree. — Complaint  In 
forcible  entry  and  detainer  does  not  state  facts 
sufficient  to  constitute  cause  of  action  unless 
it  alleges  force,  either  In  entry  or  detainer.— 
McEvoy    vs.    Igo,    27    Cal.    375.    376. 

18.  Failure  to  aver  that  lioldloa:  over  ^as 
wrongrfnl.- Complaint  In  forcible  entry  and  de- 
tainer brought  against  tenant  who  holds  over, 
fails    to    state    facts    sufficient     to    constitute 
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cause  of  action  where  It  appeared  that  defend- 
ant remained  in  possession  eight  months  aft^r 
end  of  his  original  term  without  any  notice  to 
quit  being  given,  and  there  Is  no  allegation 
In  complaint  averring  that  such  holding  over 
was  wrongful,  nor  that  demand,  was  made 
within  year  ensuing  lease,  for  surrender  of 
premises. — Uridias  vs.  Morrell.  25  Cal.  31.  34. 
3S. 

19.  Fallare  Co  state  exiatence  of  rotation 
•C  loHdlord  aod  teaant.— Complaint  for  forcible 
entry  and  detainer  against  tenant  holding  over 
falls  to  state  cause  of  action  where  it  avers 
license  to  enter,  and  falls  to  state  that  relation 
of  landlord  and  tenant  existed  between  parties 
—Owen   vs    Doty.   27  Cal.   502.  ^06. 

20.  MISJOINDER  OF  CAUSES  OF  ACTION 
—Waiver  of  objeetloo. — If  complaint  in  forci- 
ble entry  and  detainer  states  two  different 
causes  of  action  In  same  count,  and  no  de- 
murrer Is  interposed  for  such  misjoinder,  ob- 
jection is  waived. — Treat  vs.  Forsyth.  40  Cal. 
484.    4S7. 

21.  MISJOINDER  OF  PARTIES  Pl^AINTIFF 
—Waiver  of  objection. — In  action  of  forcible 
entry,    where    there    is    misjoinder    of    parties 


plaintiff,  which  does  not  appear  upon  face  of 
complaint,  defendant  should  make  objection 
by  answer,  or  such  objection  will  be  deemed 
to  have  been  waived. — Glllam  vs.  SIgman.  29 
Cal     638.   640 

22.  PRESENTATION    OF    ISSUE— Ann wer.— 

In  action  for  unlawful  detainer,  if  complaint 
avers  defendant's  entry  under  lease,  pleaded, 
not  In  precise  words,  but  by  its  legal  effect,  and 
answer  denies  malclng  of  lease  pleaded  in  com- 
plaint, and  affirmatively  sets  forth  in  full 
contract  between  parties,  this  sufficiently  pre- 
sents Issue  for  determination. — Shamp  ■  vs 
White.  106  Cal.  220.  221.  39  Pac.   Rep.   537 

23.  None  raised*  when. — Where  only  denial 
contained  In  answer  lo  complaint  in  forcible 
entry  and  detainer  is  defective,  and  no  mate- 
rial new  matter  is  set  up.  answer  raises  no 
material  Jssue.-»More  vs.  Del  Valle,  28  Cal. 
170.    173 

24.  Ralen  of  pleading  prescribed  by  Prac- 
tice Act  as  to  denials,  and  upon  all  other 
points  not  otherwise  provided  for  in  actions 
of  forcible  entry  and  detainer,  govern  in  ac- 
tions of  forcible  entry  and  detainer. — More  vs 
Del   Valle,    28   Cal     170.    173 


§  1167.  SXTMMONS,  FORM  AND  SERVICE  OF.  The  summons  must  state  the 
parties  to  the  proceeding,  the  court  in  which  the  same  is  brought,  the  nature  of 
the  action,  in  concise  terms,  and  the  relief  sought,  and  also  the  return  day,  and 
must  notify  the  defendant  to  appear  and  answer  within  the  time  designated,  or 
that  the  relief  sought  will  be  taken  against  him. 

The  STumnons  must  be  directed  to  the  defendant,  and  be  served  at  least  two 
days  before  the  return  day  designated  therein,  and  must  be  served  and  returned 
in  the  same  manner  as  summons  in  civil  actions  is  served  and  returned ; 

[Service  by  affixing  copy  in  conspicuous  place  on  property,  when.]  Provided, 
that  if  it  appears  to  the  court  the  defendant  is  concealing  himself  to  avoid  the 
service  of  summons  and  the  defendant  cannot  be  found  at  his  place  of  residence 
or  business,  or  if  his  place  of  residence  or  business  cannot  be  ascertained,  the  court 
may  order  the  summons  to  be  served  by  affixing  a  copy  thereof  in  a  conspicuous 
place  on  the  property  involved  in  the  action,  and  also  delivering  a  copy  to  a 
person  there  residing,  if  such  person  can  be  found,  and  also  sending  a  copy  thereof 
through  the  mail  addressed  to  the  defendant  at  the  place  where  the  property  is 
situated. 

[New  summons  to  issue,  when.]  Upon  the  return  of  any  summons  issued  under 
this  chapter,  where  the  same  has  not,  for  any  reason,  been  served,  or  not  served 
in  time,  the  plaintiff  may  have  a  new  summons  issued,  the  same  as  if  no  previous 
summons  had  been  issued. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code  Amdtn. 
1873-4,  p.  349;  March  9,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  8;  by  Code 
Commission,  Act  March  8.  1901,  Stats,  and  Amdts.  1900-1,  p.  18S,  act  held  uncoD- 
stitutional,  see  history,  §5  ante;  amendment  re-enacted  March  20,  1905,  Stats, 
and   Amdts.   1905,  p.  426. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Only  purpose  of  summons. 

3.  Provision   of  code. 

1.  APPLIED,  CITED,  CONSTRUED,  RE* 
PBRRED  TO,  etc..  In:  Hemstreet  vs.  Wassum. 
^9  Cal.   273    (construed). 


SnmmoDii — How    Inatied,    directed,    and    what 
to  contain. — See  ante  i  407  and  note 

Same — Ho^    nerved    and    returned. — See    ante 
li  410-412  and   note 

2.     ONLY   PURPOSE  OP  SUMMONS  in   forci- 
ble detainer   is  to  bring:  def«Ddant   Into  court. 
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and  If  he  appears  and  answers,  he  waives  any 
defect  In  8ummon8.~RandaIl  vs.  Falkner,  41 
Cal.  242.  245. 

3.  PROVISION  OP  CODE.— The  whole  field 
of  forcible  entry  and  detainer  was  provided 
for  by  Code  of  Civil  Procedure  when  adopted, 


and.  among  other  things,  this  section  of  the 
code  provides  that  summons  must  be  served 
and  returned  in  same  manner  as  summons  in 
civil  action  is  served  and  returned.— Hemstreet 
vs.   Wassum,  49  Cal.   273. 


§  1168.  ARREST.  If  the  complaint  presented  establishes,  to  the  satisfaction  of 
the  judge  or  justice,  fraud,  force,  or  violence,  in  the  entry  or  detainer,  and  that  the 
possession  held  is  unlawful,  he  may  make  an  order  for  the  arrest  of  the  defendant. 

History:     Enacted  March  11,  1872;  amended   March  9,  1880,  Code  Amdta. 
1880  (C.  C.  P,  pt.),  p.  9. 

Applied,    cited,    eonstrned,    referred    to,    etc..  As  to  arrest  and   ball,  la  seaaral,  see  ante 

in  Estate  of  Croshan,  92  Cal.  870.  371.  28  Pac.      S9  478-504  and  notes. 
Rep.  670   (misclted). 

§  1169.  JUDGMENT  BY  DEFAULT.  If,  at  the  time  appointed,  the  defendant 
do  not  appear  and  defend,  the  court  must  enter  his  default  and  render  judgment 
in  favor  of  the  plaintiff  as  prayed  for  in  the  complaint. 

History:     Enacted  March  11,  1872. 
As  to  Jvdsmoit  apoa  fallaro  to  answer,  see   ante  9  S85  and   note. 

§  1170.  DEFENDANT  MAT  APPEAfi,  ETC.  On  or  before  the  day  fixed  for 
hia  appearance,  the  defendant  may  appear  and  answer  or  demur. 

History:     Enacted  March  11,  1872. 


1.  Answer  in  jastiee's  court  is  sufficient,  when. 

2.  Defendant  may  demur  or  answer. 

3.  Issue  as  to  lawfulness  where  entry  is  admitted. 

4.  Landlord's  lease  to  third  party,  when  no  de- 

fense. 

As  to  ameadmeata  of  eoarse,  aad  effect  of 
demarrer,  see  ante  9472  and  note. 

Aa  to  aaswer^  seaerally,  see  ante  S  437  and 
note. 

Same — Scope  of.— See  post  9  1172  and  note. 

Same — Verlflcatloa. — See  post  9  1176  and  note. 

As  to  appearaace,  seaerally*  see  ante  9  1014 
and  note. 

As  to  complalat,  aad  what  It  mast  coatata, 
see  ante  9  426  and  note. 

As  to  rules  of  practice,  see  post  9  1177  and 
note. 

As  to  staowlas  rcqolred  la  forcible  eatry  or 
detalaer,  see  post  9  1172  and   note. 

As  to  verlftcatloa  of  pleadlaarst  see  post 
9  1176  and   note. 

As  to  what  causes  of  actloa  may  be  Jolaed, 
see  ante  9  427  and  note. 

Defcndaat  appears,  whea. — See  ante  9  1014 
and  note. 

1.  ANSWER  IN  JUSTICE'S  COURT  IS 
SUFFICIENT,  WHEN.— In  action  of  forcible 
entry   and   detainer   brought   before   Justice   of 


peace,  answer  which  denies  generally  allesra- 
tlons  of  complaint  is  sufficient,  as  strict  rules 
of  pleadinsrs  do  not  apply  In  such  courts.^ 
Henderson  vs.  Allen.  23  Cal.  619.  620. 

2.  DEFENDANT  MAY  DEMUR  OR  AN- 
SWER.— In  forcible  entry  and  detainer  de- 
fendant may  demur  or  answer,  or  do  both: 
if  he  demurs  only  and  his  demurrer  Is  over- 
ruled* court  may  allow  him  to  answer  upon 
terms.— Maumus  vs.  Hamblon.  38  Cal.  539. 
641. 

8.  iasnc  aa  to  lawfnlaeaa  where  eatry  In 
admitted.— In  action  of  forcible  entry  and  de- 
tainer, where  ^complaint  avers  that  defendant 
unlawfully  entered  upon  demanded  premises, 
and  answer  denies  that  defendant  entered  un- 
lawfully, entry  is  admitted,  and  only  issue 
raised  Is  as  to  its  lawfulness.— Leroux  vs 
Murdock.   51   Cal.   541.  543. 

4.  LANDLORD'S  LEASE  TO  THIRD  PAR- 
TY, WHEN  NO  DEFENSE.— In  action  of  un- 
lawful detainer  against  tenant  who  continues 
In  possession  against  will  of  landlord  after 
expiration  of  term.  It  is  no  defense  that  land- 
lord has  leased  premises  to  third  party,  where 
defendant  does  not  connect  himself  with  title 
of  such  third  party. — Commissioners  vs.  Bar- 
nard. 98  Cal.   199,   202.  32  Pac.   Rep.   982. 


§  1171.  TRIAL  BY  JURY.  Whenever  an  issue  of  fact  is  presented  by  the 
pleadings,  it  must  be  tried  by  a  jury,  unless  such  jury  be  waived  as  in  other  cases. 
The  jury  shall  be  formed  in  the  same  manner  as  other  trial  juries  in  the  court  in 
which  the  action  is  pending. 

History;     Enacted   March   11,  1872;   amended   March  24,  1874,  Code  Amdtfl. 
1873-4,  p.  349;  March  9,  18S0;  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  9. 


As  to  fontatlOB  of  lory,  see  ante  S5  600-604 
and   note. 


Issue    of    fact,    how    raised. — See    ante    8  599 

and  notes. 
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A«  te  trial  by  JniTt  see  ante  89  600-628  and  As    to    trial*    la    Jastiees'    caarts,    see    ante 

notes.  Si  878-887  and  notes. 

Same — Wkea     aad     how     waived. — See     ante 
i  €31  and  note. 

§  1172.  SHOWING  REQUIRED  OF  PLAINTIFF  IN  FORCIBLE  ENTRY  OR 
DETAINER.  OF  DEFENDANT.  On  the  trial  ot  any  proceeding  lor  any  forcible 
entry  or  forcible  detainer,  the  plaintiff  shall  only  be  required  to  show,  in  addition 
to  the  forcible  entry  or  forcible  detainer  complained  of,  that  he  was  peaceably 
in  the  actual  possession  at  the  time  of  the  forcible  entry,  or  was  entitled  to  the 
possession  at  the  time  of  the  forcible  detainer.  The  defendant  may  show  in  his 
defense,  that  he  or  his  ancestors,  or  those  whose  interest  in  such  premises  he  claims, 
have  been  in  the  quiet  possession  thereof  for  the  space  of  one  whole  year  together 
next  before  the  commencement  of  the  proceedings,  and  that  his  interest  therein 
is  not  then  ended  or  determined ;  and  such  showing  is  a  bar  to  the  proceedings. 

History:     Enacted  March  11,  1S72. 


I.    In  OeneraL 


1. 
2. 
3. 
4. 
5. 
6. 


7. 
8. 

9. 
10. 
11. 
12. 

13. 

U. 
15. 

16. 

17. 

18. 

19. 
20. 
21. 
22. 
23. 

24. 

25. 
26. 
27. 

28. 
29. 
30. 

31. 
32. 

33. 
34. 

35. 


Applied,  cited,  construed,  referred  to. 

Construction  of  section — Commissioner 's  note. 

Same — Counting  of  prior  poesession. 

Same — Object  of  law. 

Same — Proof  of  possession  required. 

Action  can  be  maintained,  when  —  Against 
one  who  intruded  during  absence  of  occu- 
pant. 

Same — Against  several  defendants. 

Same — Immateriality  of  defendant's  remain- 
ing in  possession. 

Same — Only  in  cases  prescribed  by  law. 

Same — Purx>ose  of  statute. 

Same — Upon  what  showing. 

Same— Where  entry  was  peaceable,  but  sub- 
sequent exclusion  forcible. 

Action  cannot  be  maintained,  when — As  to 
remainder  of  property. 

Same — Premature  suit  to  be  dismissed. 

Same — Where  act  of  violence  is  not  appre- 
bended. 

Same — Where  defendant  owner  took  peace- 
able possession  during  plaintiff's  absence. 

Same — Where  evidence  does  not  support  com- 
plaint. 

Same — Where  plaintiff  was  ousted  from  part 
of  premises. 

Necessary  element  of  action. 

Same — Plaintiff  must  show,  what. 

Question  of  good  or  bad  faith. 

Same — Liability  of  defendant. 

Same — 'Ho  longer  affects  right  of  recovery— 
What  entries  are  unlawful. 

Questions  of  title  or  right  of  possession  can- 
not be  tried. 

Same — Construction  of  statute. 

Same— Evidence  of  title  inadmissible. 

What  is  a  defense — Eviction. 

Same — Eviction  as  to  part. 

Same — Fraud  and  undue  influence. 

Same — Subsequently  entering  into  copartner* 
ship. 

Same — That  time  has  not  expired. 

What  is  no  defense — IVior  possession  of  de- 
fendants. 

Same — Tender  of  payment  after  refusal. 

Same — Theory  that  lease  was  intended  as  a 
mortgage. 

Same — What  mav  be  stricken  out. 


II.  Actual  and  Peaceable  Possession. 

86.  Actual  and  peaceable  possession. 

37.  Same — Plaintiff  must  show. 

38.  Same — Actual,  manual  occupation  not  neces- 

sary. 
89.  Same — Actual,  or  constructive,  question  for 
jury. 

40.  Same — "Actual   possession"  means,  what — 

'* Actual  occupancy"   is  unnecessary. 

41.  Same — As  between  parties  struggling  for  pos- 

session. 

42.  Same — Contest  of,  in  court  not  material. 

43.  Same — Facts  not  showing. 

44.  Same — Grantee's    possession    under    deed    is 

lawful. 

45.  Same — Immateriality  of  how  possession  was 

originally  obtained. 

46.  Same — Residence  or  house  on  land  unneces 

sary. 

47.  Same — What  constitutes. 

48.  Same — What  holding  is  unlawful.  • 

49.  Same — Within  five  (lays  of  unlawful  entry. 

50.  Same— Same — Action    not   maintainable. 

51.  Inclosure — Equivalent  of,  must  be  shown  by 

plaintiff. 
62.  Same — Is  not  necessary. 

53.  Same — Is  of  itself  actual  possession. 

54.  Same — Not   necessary  to  possession  of  agri- 

cultural lands. 
65.  Same — What    possession    is   not   acquired   bv 
entry  upon  inclosed  premises. 

56.  Same — When   defendant   is  guilty. 

57.  Mere  "scrambling"  or  interrupted  possession 
I    — Not  enough  to  support  action. 

58.  Same — Ceasing  of. 

59.  Same — What  is  meant  by. 

III.  Evidence. 

60.  Acts   amounting   to   forcible  entry   and   de- 

tainer. 

61.  Actual  force  need  not  be  proved. 

62.  Entry,   if  unlawful,   need   not  be   proved   to 

have  been  forcible. 

63.  Evidence  admissible. 

64.  Same — All  matters  of  excuse,  etc. 

65.  Same — Causing  arrest  of  plaintiff  io  obtain 

possession. 

66.  Same — Judgment,   to   prove   plaintiff's   right 

— Estoppel. 

67.  Same — Lease,  to  show  right  of  possession. 
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6S   Same — Of  entry  within  one  year — Immaterial 

variance. 
69.  Evidence  inadmiasible  in  forcible  entry  and 

detainer. 

70  Same — Extending  possession  beyond  limits  of 

lease. 
71.  Same — Lease  from  third  person  to  defendant. 
72    Same — Of  set-off  or  counterclaim. 

73.  Same—Oral  evidence  of  transfer  of  title  or 

interest. 

74.  Same — That  defendant's  signature  was  ob- 

tained through  fraud  or  mistake,  not  set 
up  in  answer. 

75.  Facts  which  do  not  show  forcible  entry  or 

unlawful  detainer. 

76.  Same — Something   more   than   mere   trespass 

is  required 

77.  Forcible  entry  must  be  proved,  wbeo. 

78  Forcible  entry  or  forcible  detainer  must  be 

proved,  when. 

79  Plaintiff  must  prove  actual  possession. 

80  Plaintiff  should  be  nonsuited,  when 

81.  Proof  that  person  other  than  defendant  pro- 

cured third  person  to  take  possession,  or  to 
make  entry. 

82.  Proof    of    forcible    detainer— Not    proof    of 

forcible  entry. 

83.  Proof  of  fraudulent  acts  go  to  enhancement 

of  damages. 

84.  What  is  immaterial. 

85.  What  is  no  evidence  of  forcible  detainer,  or 

even  of  forcible  resistance. 

86.  What  is  not  evidence  of  possession. 

I.      IN    GENERAL. 

1.  APPLIED.  CITED.  CONSTRUED.  RE- 
FERRED TO.  etc..  in.  Voll  vs  Hoi  Us.  60  Cai. 
569  573.  574  (referred  to).  Murphy  vs  Snyder. 
67  Cai  451.  452.  8  Pac  Hep  2  (applied); 
Castro  vs.  Tewksbury.  69  Ca'i.  562.  563  11  Pac. 
Rep  339  (construed).  McCormick  vs  Sheridan, 
77  Cai  253.  256.  19  Pac  Rep.  419  (cited). 
Adams  vs  Helblng.  107  Cai.  29S.  302.  40  Pac. 
Rep.  422  (referred  to),  Amador  G.  Mine  Llm'd 
vs  Amador  G.  Mine.  114  Cai.  346.  348.  349.  46 
Pac  Rep  80  (construed).  Knowles  vs.  Crocker 
Ksrate  Co.  125  Cai  264.  265.  57  Pac.  Rep.  99S 
(Cited);    Kerr    vs     O  Keefe,    139    Cai.    415.    421. 

71  Pac  Rep.  447  (construed).  Knowles  vs. 
Crocker  Estate  Co  (Cai.  May  31.  1906).  86 
Pac    Rep    713   (construed  and   applied) 

A«  to  aniendinenta  of  coiirac.  and  clleet  of 
demurrer,   see   ante   f  472   and    note. 

Av  to  amendments,  and  eniarslns  time  to 
plead,  and  relievlns  from  Jadsmenta.  see  ante 
S  47.3   and   note. 

Ah  to  conenrrcnt  Inrfadlction  of  Justice** 
courts  in  actions  of  forcible  entry  and  detainer, 
see  ante  S§  113,  1163  and  notes. 

As  to  form  of  civil  action,  see  ante  11307* 
309  and   notes. 

\n  to  parties  plaintiff,  see  ante  I  1165  and 
note 

A»  to  requisites  of  motion  to  postpone  a 
trial  for  absence  of  tcatlmon7»  see  ante  I  595 
and   note 

.4s  to  rules  of  practice,  see  post  f  1177  and 
note. 

As  to  summary  proceedings  In  forcible  entry 
and  detainer,  see  monogrrapbic  notes  by  Irwin 
Taylor.  30   L.   R.   A.   129-134. 

As  to  time  of  commencing  actions  for  reeoT« 


ery  •!  raal  eatate,  see  ante  ffi  315-S39  and 
notes. 

▲s  te  ivhcn  detendAMt  nay  appear,  and  an- 
swer or  demur,  see  ante  f  1170  and  note. 

Sheriff  as  defendant. — See  ante  1 1164  and 
note  par.   2. 

That  tenants  In  common,  etc.,  may  sever  In 
brinstns  or  defending  actton,  see  ante  1 384 
and   note. 

That  title  Is  not  InTolved,  see  ante  11161 
and  note  par.  51. 

Unlawfnl  dctalnar  daflmad.— See  ante  {1161 
and   note 

2.  COXSTRICTION  OF  SBCTION— Commis- 
•loner's  note. — The  present  provlalons  of  code 
upon  subject  of  forcible  entry  and  detainer 
are  quite  similar  to  previous  statutes  upon 
this  subject. 

8.  Coonttns  •!  prior  paaaeaaloau^Prlor  pos- 
session, if  It  existed  within  one  year  next 
before  commencement  of  proceedings,  cannot 
be  counted  as  part  of  that  quiet  possession, 
"for  space  of  one  whole  year  together  next 
before  commencement  of  proceedings."  which 
is  required  by  this  aectlon  to  constitute  de- 
fense to  action. — where  It  haa  been  Inter- 
rupted within  year.— Amador  O.  Mine  Lm'd  vs. 
Amador  G  Mine.  114  Cai.  346.  S49.  46  Pac.  Rep. 
80. 

4.  Oblect  of  law.— One  srreat  object  of  for- 
cible entry  and  detainer  law  is  to  prevent 
even  rightful  owners  from  taking  law  into 
their  hands,  and  attempting  to  recover  by 
yioience  what  remedial  process  of  court  would 
give  them  in  peaceable  mode.— Voll  vs.  HolUs. 
60  Cai    569.  574 

5.  Proof  of  possession  required.— This  sec- 
tion requires  that  plaintiff  shall  prove  thai 
he  was  peaceably  in  actual  possession  at  time 
of  forclDie  entry,  or  was  entitled  to  possession 
at  such  time— Knowles  vj  Crocker  Estate  Co, 
125  Cai.   264.  265.  57   Pac.  Rep.   998. 

6.  ACTIO.N  CAN  BE  MAINTAIIVBD,  WHEN 
—Against  one  irho  intruded  during  absence  of 
occupant.— If  man  enters  on  public  land,  after 
staying  there  few  days,  leaves,  with  Intention 
of  bringing  his  family  to  his  new  home,  but 
finds  his  wife  too  ill  to  be  removed,  and  he 
does  not  return  for  several  months,  he  may 
maintain  an  action  for  unlawful  detainer 
against  one  who  has  Intruded  upon  such  prem- 
ises during  his  absence,  and  who  refuses  to 
surrender— Wllaon  vs  Shackelford.  41  Gal  630 
631. 

7  Against  several  defendants.— In  action  of 
forcible  entry  and  detainer  against  several 
defendants,  where  it  is  found  that  possession 
was  taken  by  acts  agency,  and  procurement 
of  all  defendants,  and  holding  whether  oy 
one.  or  more,  or  ali  was  In  pursuance  of  sucn 
arrangement  or  preconcert,  then  defendant* 
are  guilty  of  forcible  entry  and  detainer  -^ 
Mlnturn   vs.   Burr.   16  Cai    107.   109,   110 

8.  Immateriality  of  defendant's  remaining 
la  possession.— In  forcible  entry  and  detainer. 
It  Is  not  material  whether  defendant  person- 
ally remains  in  possession  of  land  upon  which 
he  entered  by  violence,  this  does  not  affect 
character  of  his  entry.— Ely  vs.  Yore.  71  Cai 
230.   134.   11   Pac.  Rep.   860. 
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9.     Omlj    %n    «a«e«     prescribed    hj    law. — An 

action  of  unlawful  detainer  can  be  resorted 
to  only  in  cases  and  by  and  against  parties 
mentioned  In  statute. — Ben  Lomond  Wine  Co. 
vs.  Sladky.  141  Cal.  619,  623.  76  Pac.  Rep.  832. 

16.  Parpoec  of  atatute.  —  A  person  may 
maintain  action  either  of  forcible  entry  or 
forcible  detainer.  Purpose  of  statute  is  to 
secure  speedy. » if  not  summary,  restitution  of 
premises  to  party  who  is  deprived  of  his  pos- 
session by  means  specified  in  statute. — Braw- 
ley  vs.  Riddon  I.  Works.  38  Cal.  676.  677. 

11.  Upon  wbat  •howlnx. — In  an  action  of 
forcible  detainer,  plaintiff  is  entitled  to  re- 
cover on  showing:  forcible  detainer,  and  that 
he  Is  entitled  to  possession  at  time  of  such 
forcible  detainer. — Murphy  vs.  Snyder,  67  Cal. 
4S1.  452,  8  Pac.   Rep.   2. 

12.  Where  entry  waa  pea<!eable«  bat  nabse- 
^aeat  ezclaalOB  forcible. — Although  an  entry 
was  peaceably  made  upon  possession  of  an- 
other, his  subsequent  exclusion  by  force  and 
threats  constitutes  forcible  entry. — Kerr  vs. 
OKeefe,   138  Cal.  415.  421,  71   Pac.   Rep.   447. 

IS.  ACTION  CANNOT  BG  MAINTAINED, 
WHEN — Aa   to  remainder  of  property.— Where 

man  goes  upon  premises,  and  does  not  disturb 
possession  of  occupant  beyond  immediate 
vicinity  of  particular  spot  where  defendant 
erects  his  house,  plaintiff  cannot  maintain 
action  of  forcible  entry  and  detainer  as  to 
remainder  of  property. — Thompson  vs.  Smith, 
28  Cal.  527,  531. 

14.  Premacnre    anlt     to     be     cllsnilssed.  —>  A 

premature  suit  for  forcible  entry  and  detainer 
must  be  dismissed. — Ray  vs.  Armstrong.  4  Cal. 
208.   209 

15.  Wbere  aet  of  violence  la  not  appre- 
hended.— Action  of  forcible  entry  and  detainer 
cannot  be  maintained  where  It  appears  from 
evidence  that  plaintiff  was  manGsuverins  to 
acguire.  without  violence.  If  possible,  right 
of  action  for  forcible  entry,  while  defendant 
was  manoeuvering  to  avoid  that  result,  and 
these  objects  of  respective  parties  were  clearly 
manifest  to  each  other,  where  it  does  not  ap- 
pear from  evidence  that  either  apprehended, 
or  had  any  ground  to  apprehend,  any  positive 
act  of  violence  from  other.— Thompson  vs. 
Smith.   28    Cal    527.   534 

J6.  Where  defendant  ofvner  took  peaceable 
po«»eiMilon    iltiriug    pinlntilf*«    absence. — An    ac* 

tion  of  forcible  entry  and  detainer  cannot  be 
maintained  where  defendant  was  owner  of  a 
tract  of  land  on  which  was  vacant  house,  and 
into  which  plaintiff  entered  without  right,  and 
continued  in  peac^ble  possession  of  it  for 
several  months,  and  where,  during  absence  of 
plaintiff,  defendant  entered  peaceably  and 
removed  furniture  from  building.  and, 
upon  plaintiff's  return,  defendant  refused  to 
rormit  her  to  enter. — Potter  vs.  Mercer,  53  Cal 
(67.  674.  675.  approving  Powell  vs  Lane,  45 
Cal.  677.  678 

17.  ^'bere  evidence  «loes  not  support  com- 
plaint.— Complaint  in  forcible  entry  and  de- 
tainer of  mining  claim  cannot  be  maintained 
vhere  there  is  no  evidence  showing  that  plain- 
tiffs, or  any  of  them,  were  in  actual,  peaceable, 
or  exclusive   possession    of   any    of    land    men- 


tioned and  described  in  complaint,  at  time 
defendants  entered  thereon. — Laird  vs.  Water- 
ford.  50  Cal.  315.  316. 

18.     Where    plaintiff    waa    onated    from    part 
of  premlaea. — Where  plaintiff,  in  forcible  entry 
and   detainer,    was   ousted    from    part   only    of 
premises,    he   is   not   entitled   to    recover  dam-   r 
ages     for    detainer    of    whole. — Thompson     vs.   [ 
Smith.  28  Cal.   527.   531. 

18.     NECESSARY    ELEMENT    OP    ACTION.— 

It  Is  necessary  element  to  action  for  forcible 
detainer  that  entry  of  defendant  upon  land 
should  have  been  unlawful  with  respect  to 
relations  between  defendant  and  plaintiff;  and 
It  is  always  proper.  In  action  of  this  sort,  to 
show,  on  behalf  of  defendant,  that  his  entry 
was  made  under  plaintiff's  permission. — Car- 
teri  vs.  Roberts.  140  Cal.  164,  166.  78  Pac.  Rep. 
818. 

20.  Plaintiff  mnat  show,  what.— To  maintain 
forcible  entry,  plaintiff  must  show:  1  That 
he  was  in  actual  and  peaceable  possession  of 
property  entered  upon;  2.  That  defendant  by 
some  kind  of  violence,  or  circumstance  of  ter- 
ror, entered  Into  or  upon  property  and  «o 
turned  plaintiff  out,  and  took  and  held  posses- 
sion of  It  himself;  or,  3.  That  after  making 
peaceable  entry,  defendant,  by  force,  threats. 
or  menacing  conduct,  turned  plaintiff  out  and 
took  possession.— Castro  vs.  Tewksbury.  69  Cal 
562.  563.  11  Pac  Rep.  339. 

21.  QUESTION   OF   GOOD   OR    BAD   FAITH. 

— Under  law  as  it  stood  prior  to  adoption  of 
code,  defendant  in  an  action  for  unlawful  «n- 
try  was  sometimes  allowed  to  produce  evldenc«» 
of  title,  not  for  purpose  of  establishing  or 
trying  title,  but  for  purpose  of  showing  that 
his  entry,  if  wrongful,  was  not  made  witii 
wrongful  Intent,  but  In  good  faith  and  in  be- 
lief that  he  had  legal  right  to  enter.— Thomp- 
.son  vs  Smith.  28  Cal  527,  532;  Shelby  vs 
Houston,  38  Cal.  410,  422;  Randall  vs  Talkner. 
41  Cal.  242.  246;  Conroy  vs.  Duane.  45  Cal  597. 
607;  Townsend  vs.  Little.  45  Cal  673.  67K. 
Dennis  vs.  Wood,  48  Cal  361.  364;  Phenlx  M 
A  M.  Co    vs    Lawrence.   55  Cal     143.    145 

22.  Liability  of  defendant.— Where  defend- 
ants. In  an  action  of  forcible  entry  and  de- 
tainer, entered  peaceably  and  in  good  faith, 
under  claim  of  title,  they  would  not  be  liable 
in  such  case,  even  though  they  resisted  entry 
of  plaintiff  with  force.— Roche  vs  Duane.  4U 
Cal.   597,   600. 

23.  No    longer    affects    right    of    recovery -> 
What    entries    are    nnlanfful.— Under    code,    all 
entries    of    actual    possession    of    another    aio 
unlawful    and   questions  of  good   or   bad   faith  , 
on    part    of    defendant    in    action    of    forcible  S 
entry    or    unlawful    detainer    no    longer    affect   : 
right  of  recovery  in   this  form  of  action  — Voll 
vs.    Hollis.   60  Cal.   569.   575;   Holland   vs.   Green. 
62   Cal.    67,    68:    Bank   of  California   vs.    Taaffe. 
76  Cal   626,  630,   23  Pac.  Rep.   J96;  GIddings  vs 
•76  L.  &  W,  Co..  83  Cal.  96.  100,  23  Pac.  Rep    196; 
Kerr  vs.  O'Keefe.  138  Cal.  415,  421,  71  Pac.  Rep. 
447;   Carterl    vs.    Roberts.    140  Cal.    164.    166,    7;i 
Pac.  Rep.  818. 

24.  QUESTIONS  OF  TITLE  OR  RIGHT  OF 
POSSESSION  CANNOT  BE  TRIED  in  forclblH 
entry   and    detainer —McCauley    vs.    Weller,    12 
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Cal.  500.  5^4:  MInturn  vs.  Burr,  16  Cal.  107, 
109;  Henderson  vs.  Allen.  23  Cal.  519,  520;  War- 
burton  vs.  Doble.  38  Cat.  619.  621,  Mason  vs. 
Wolff,  40  Cal.  246,  250;  Sanchez  vs  Loureyro, 
46  Cal.  641,  642;  Voil  vs.  Holll8,/60  Cal.  569, 
573,  574;  Bostwlck  vs.  Mahoney.  73  Cal.  238, 
239.  14  Pac.  Rep.  832;  Felton  vs.  Millard,  81  Cal. 
540.  542.  21  Pac.  Rep.  533.  22  Id.  750;  Glddlngs 
vs.  "76  L.  &  W.  Co.,  83  Cal.  96.  100.  23  Pac.  Rep. 
196;  Knowles  vs.  Murphy.  107  Cal.  107.  114.  40 
Pac.  Rep.   HI. 

28.  Couatruction  of  statute. — Forcible  entry 
and.  detainer  act  was  not  intended  to  apply  to 
any  case  where  title  to  land  could  be  made 
question,  but  only  to  cases  where,  from  nature 
of  relation  between  parties,  no  such  question 
could  be  made  because  prohibited  by  law.— 
Reay  vs.  Cotter,  29  Cal.   168,  170. 

26.  Bvidcace    of    title    laadmUsible.— Under 

our  statutes  evidence  of  titie  in  actions  of 
forcible  detainer  is  Inadmissible. — Gidding^s  vs. 
76  L.  &  W.  Co..  83  Cal.  96.  100,  23  Pac.  Rep.  196. 
As  to  when  II tie  may  be  a»lven  In  evidenee  In 
actions  of  forcible  entry  nnd  detainer,  see 
monographic  note  77  Am.  Dec.  652-557. 

27.  WHAT  IS  DEFENSE^Evlctlon.— In  action 
of  forcible  entry  and  detainer  by  landlord 
against  his  tenant,  defense  of  eviction  Is  ad- 
missible, as  matters  of  excuse,  justification,  or 
avoidance  may  be  given  in  evidence. — Wheelock 
vs.   Warschauer,   21   Cai.   309.   316. 

28.  Eviction  as  to  part.— Where  partial  evic- 
tion is  wrongful  act  of  landlord  himself,  lease 
is  not  forfeited  by  reason  of  non-payment  of 
rent  for  substantial  part  of  demised  premises 
from  which  tenant  has  been  evicted,  wherever 

I  notice  or  demand  was  given  or  made;  and  land- 
I  iord  cannot  recover  possession  from  tenant  by 
I   reason   of  such   non-payment   so   long  as  such 

eviction    continues.— Skaggs    vs.    Emerson,    50 

Cal.  3.  6. 

29.  Fraud  nnd  ondne  Influence. — Defendant 
In  action  of  unlawful  detainer  may  show  as 
part  of  transaction  leading  up  to  lease  and  as 
evidence  bearing  upon  questions  of  fraud  and 
undue  Influence  in  execution  of  lease,  that 
deed  under  which  plaintiff  holds,  as  well  as 
lease,  was  executed  through  fraud  and  undue 
Influence,  and  to  show  relation  of  each  to  other 
as  one  transaction.  When  defendant  is  not 
seeking  rescission  nor  asking  to  have  such 
deed  set  aside  as  void,  but  is  simply  defending 
against  plaintiffs  action  on  ground  of  fraud 
and  undue  Influence  and  is  asking  no  affirm- 
ative relief,  he  may  set  up  In  defense  that 
plaintifF  procured  deed  and  agreement  of  lease 
by  fraud  and  undue  influence  without  first 
rescinding.— Simon  Newman  Co.  vs.  Lasslng, 
141  Cal.   174,  178,  74  Pac.  Rep.  761. 

30.  Sobnequently  entering  Into  copartner- 
Mhlp.— In  action  of  unlawful  detainer  against 
lessee  to  recover  possession  of  leased  hotel 
for  failure  to  pay  rent,  it  Is  good  defense 
that,  after  lease  was  made,  defendant  and 
plaintiff  entered  into  copartnership  In  keeping 
such  hotel.— Pico  vs.  Cuyas.  47  Cal.  ISO,  48  Cal. 
639.  642. 

31.  That  time  baa  not  expired.— In  an  action 
of  unlawful  detainer  for  holding  over  after 
expiration  of  term.  It  Is  complete  defense  that 


time  during  which  defendant  was  entitled  to 
occupy  land  under  terms  of  agreement  set 
forth  had  not  expired  when  demand  for  pos- 
session was  made.— Rogers  vs.  Hackett,  49  Cal. 
121,  -123. 

82.  WHAT  IS  NO  DEFENSE— Prior  posses- 
sion of  defendants. — Possession  of  defendants 
prior  to  and  at  time  of  entry  of  plaintiff  does 
not    constitute    defense    to    action    of    forcible 

I 

entry  and  detainer,  and  will  not  Justify  or 
excuse  forcible  entry. — Brown  vs.  Perry,  39  Cat 
23.   24.  p 

83.  Tender  of  paynieBt  after  refusal. — Where 
tenant  fails  to  pay  rent  when  it  becomes  due 
and  refuses  or  neglects  to  pay.  for  three  days 
after  demand  therefor  and  to  quit  possession, 
it  is  no  defense  to  action  for  unlawful  detainer 
that  he  afterwards  tendered  payment  of  such 
rent  with  interest  and  costs. — Roussel  vs.  Kelly, 
41  Cal.  360.  363. 

84.  Tlieory  tliat  lease  was  Intended  as  mort- 
gage.— Defendant  in  an  action  of  unlawful  de- 
tainer cannot  defend  on  theory  that  lease  was 
Intended  to  be  mortgage.— Bostwlck  vs.  Ma- 
honey, 73  Cal.  238,  239,  14  Pac.  Rep.  832. 

85.  What  may  be  stricken  out.— If  defendant 
in  forcible  entry  and  detainer  seeks  to  justify 
his  entry  under  lease  giving  right  of  entry  for 
rent  due  and  unpaid,  and  also  under  crop 
mortgage,  such  defense  may  properly  be  strick- 
en out.— Kerr  vs.  O'Keefe,  138  Cal.  415.  4  22,  71 
Pac.   Rep.    447. 

11.     ACTUAL  AND  PEACEABLE  POSSESSION. 

86.  ACTUAL     AND     PEACEABLE     POSSES- 

SION.-^PIaintiff  in  action  of  forcible  entry  or 
unlawful  detainer  must  show  an  actual,  peace- 
able possession  in  himself  at  time  of  entry.— 
Treat  vs.  Stuart,  5  Cal.  113,  114;  Preston  vs. 
Kehoe,  15  Cal.  315;  Mitchell  vs.  Davis.  20  Cal. 
45,  47;  Cummins  vs.  Scott,  23  Cal.  526.  527; 
Hoag  vs  Pierce,  28  Cal.  187,  191;  Shelby  vs. 
Houston.  38  Cal.  410,  423;  Warburton  vs.  Doble. 
38  Cal  619.  620;  Buel  vs.  Frazier.  38  Cal.  693. 
697;  Barlow  vs  Burns.  40  Cal.  351,  354;  Bowers 
vs  Cherokee  Bob.  45  Cal  495.  500.  502;  Conroy 
vs.  Duane.  45  Cal  597,  601;  Voll  vs.  Butler.  4!l 
Cai  74.  76,  Laird  vs  Waterford.  50  Cal.  315. 
316,  Spires  vs.  Duane.  54  Cat.  176.  177;  Castro 
vs.  Tewlc.sbury,  69  Cal.  562.  564.  11  Pac.  Rep 
339;  Knowles  vs.  Crocker  Estate  Co..  125  Cal. 
264,    265,    57    Pac.    Rep     998. 

87.  Plalatlff  mast  Nhow  an  actual  and  peace- 
able possession;  that  defendant,  by  some  kind 
of  violence  or  circumstance  of  terror,  entered 
into  or  upon  property  and  so  turned  plaintiff 
out  and  held  possession  of  It  himself,  or  that, 
after  making  peaceable  entry,  defendant,  by 
fierce  threats  or  menacing  conduct,  turned 
plaintiff  out  and  took  possession. — Castro  vs. 
Tewksbury.  69  Cal.  562,  563.  11  Pac.  Rep.  339. 

88.  Actual,  manual  occupation  not  necen- 
Nary. — In  forcible  entry  and  detainer  It  Is  not 
necessary  that  owner  should  always  be  on 
land,  either  by  himsalf  or  his  agent,  for  sake 
of  actual  manual  occupation,  or  for  purpose  of 
warning  off  intruders  or  trespassers.  If  an 
entry  Is  made  with  intention  of  retaining  per- 
manent possession  and  clearing  and  improving 
land    and    fitting   It   for  cultivation,   it   may    be 
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lufBcient  and  authorize  Inference  that  pos- 
session Is  actual.~TayIor  vs.  Scott.  10  Oreg. 
483.  485 

Tkat  a«t«al,  personal  presence  on  land  need 
ael  be  proved,  see  ante  9  1160  and  note  par.  5. 

39.     Aetoal     or     eonatmctlTe,     qnestlon     for 

Jsrjr.— What  Is  actual  and  what  is  constructive 
possession  In  many  cases  must  be  question  of 
fact  for  Jury.—O'Callaffhan  vs.  Booth,  6  Cal. 
63.  SS. 

4«.  ■•Aetnai  poeseaslon**  means,  what — ^Aet- 
■al  oeenpancy'*  la  nnneeessary. — To  maintain 
action  of  forcible  entry  and  detainer  It  is  not 
necessary  for  plaintiff  to  have  "actual  occu- 
pancy" of  premises.  "Actual  possession"  con- 
sists as  much  of  present  power  and  right  of 
dominion,  as  actual  corporal  presence  on  prem- 
ises—Mlnturn  vs.  Burr,  16  Cal.  107,  109; 
Knowles  vs.  Crocker  Estate  Co.  (Cal.  May  31, 
1)06),  86   Pac   Rep.   715. 

41.  As  between  parties  atmwllns  for  pos- 
■caelon. — As  between  parties  struffsUnsr  for 
possession  neither  can  maintain  action  or  for- 
cible entry  and  detainer  against  other  until  he 
has  acquired  an  actual  possession  which  has 
ripened  Into  peaceable  possession,  that  is  to 
lajr.  peaceable  as  between  themselves. — VoU  vs. 
Botler,  49  Cal.  74.  76. 

iX  Content  of.  In  eonrt,  not  material. — Plain- 
tiff's actual  and  peaceable  possession  of  prem- 
ises at  time  of  entry  complained  of  Is  sufficient 
to  maintain  an  action  of  forcible  entry  and 
detainer,  although  such  possession  is  contested 
Id  courts. — Spiers  vs.  Duane,  54  Cal.  176,  177. 

4S.  Facta  not  ako wing.— Facts  not  showing 
•ucb  actual  and  peaceable  possession  In  plain- 
tiff as  Is  necessary  to  enable  him  to  maintain 
action  of  forcible  entry,  action  dismissed.— Cas- 
tro vs.  Tewksbury,  69  Cal.  662,  566. 

44.  Gmatee*s  possession  nnder  deed  la  law- 
faL— Orantee  In  possession  of  land  under  deed 
of  premises  described  therein  Is  In  lawful  pos- 
session thereof.— Hoag  vs.  Pierce,  28  Cal.  187, 
IH. 

45.  immateriality  of  bow  posaeaalon  was 
•Hgtnallr  obtained.— If  detainer  In  unlawful 
and  forcible,  defendant  is  liable  for  forcible 
detainer,  whether  he  originally  obtained  pos- 
session by  "permission  or  otherwise."  It  Is 
immaterial  whether  entry  was  peaceable  or 
violent  provided  it  is  unlawful  and  detainer 
was  forcible.  In  either  event  he  Is  liable  for 
forcible  detainer.— Conroy  vs.  Duane,  45  Cal. 
(97.  505 

44.  Reiildenee  or  bonse  on  land  nnnecessary. 
-Plaintiff  In  forcible  entry  and  detainer  may 
have  peaceable  and  actual  possession  of  land 
without  residing  thereon  or  having  house  on 
ihe  land.— Gray  vs.  Collins.  42  Cal.  152.  156.  157; 
Knowles  vs  Crocker  Estate  Co.  (Cal.  May  31. 
1906).  86  Cal.  715. 

47.  Wbnt  eonstltn tea.— In  forcible  entry  and 
detainer,  subjection  of  premises  to  exclusive 
will  and  control  of  possessor  by  means  of  ex- 
ercise by  him  of  visible  and  notorious  acts  of 
dominion  over  them  constitute  actual  posses- 
sion.—Gray  vs.  Collins.  42  Cal.  152,  157. 

ladoalns  land  by  fences  and  a  natural  bar- 
rier Is  appropriation  of  It  to  his  notorious  use 
and  control  and  constitutes  possession   within 


meaning  of  above  section. — Knowles  vs.  Crock- 
er Estate  Co.   (May  31,  1906).  86  Pac.  Rep    715 

48.  Wbat  holding  Is  .  unlawful.— In  forcible 
entry  and  detainer,  where  defendants  are 
shown  to  have  been  in  possession  of  premises, 
their  entry  was  unlawful,  and  where  nothing 
thereafter  occurred  to  give  them  right  of  pos- 
session as  against  plaintiff,  their  holding  Is 
unlawful.— Treat  vs.   Forsyth.   40  Cal.   484.   488. 

49.  WItbIn  Ave  days  of  unlawful  entry. — To 

maintain  action  of  forcible  detainer,  plalntlft 
must  show  that  within  five  days  before  un- 
lawful entry  by  defendant  he  was  In  peaceable 
and  actual  possession  of  demanded  premises.— 
McCormIck  vs.  Sheridan.  77  Cal.  253.  256.  19 
Pac.   Rep.  419. 

50.  Same — Action  not  malntsUnable. — Plain- 
tiff cannot  maintain  action  of  forcible  entry 
and  detainer  where  lands  In  controversy  had 
never  been  inclosed  by  plaintiff,  or  those  under 
whom  he  claimed,  and  where  plaintiff  at  or 
within  five  days  of  date  alleged  entry  of  de- 
fendant did  not  have  possession  of  land  entered 
upon  by  defendant,  and  where  there  Is  entire 
absence  of  evidence  tending  to  establish  that 
defendant  exercised  or  threatened  force  of 
any  character  in  obtaining  or  continuing  his 
possession.  —  Wilbur  vs.  Cherry,  39  Cal.  660. 
661. 

61*  INCIjOSURfll  —  Bqnlvalent  of,  must  be 
shown  by  plaintiff. — To  sustain  forcible  entry 
and  detainer  plaintiff  must  show  an  actual 
inclosure,  or  something  equivalent,  as  evi- 
dence of  an  actual  exclusive  appropriation  and 
dominion.  Merely  putting  down  stakes  or 
making  line  of  boundary  Is  not  sufficient. — 
Preston  vs.  Kehoe,  15  Cal.  315,  318. 

S2.  is  not  necessary. — Neither  good  and  sub- 
stantial fence  nor  residence  on  premises  is 
necessary  to  a  peaceable  and  actual  possession 
of  land.  There  may  be  actual  possession  with- 
out fence  or  Inclosure  of  any  kind. — Goodrich 
vs.  Van  Landigham,  46  Cal.  601.  603. 

R3.  Is  of  Itself  actual  possession. — In  for- 
cible entry  and  detainer,  sufficient  Inclosure  Is 
of  Itself  actual  possession  of  land  without 
residence  upon  It.  cultivation,  or  other  act  of 
dominion.  It  Is  open  and  visible  appropria- 
tion to  it  of  exclusive  use  and  dominion  of 
person  erecting  Inclosure.  and  protects  his 
appropriation  against  Intrusion. — Conroy  vs. 
Duane,   45  Cal.   597,   603. 

54.  Not  necessary  to  possesailon  of  agrlenl- 
tural  lands. — To  constitute  possession  of  agrN 
cultural  lands  It  is  not  necessary  that  land 
should  be  Inclosed,  but  In  action  of  forcible 
detainer  plaintiff  must  show  that  he  exercised 
exclusive  dominion  and  control  over  It.  In  or- 
der to  maintain  his  action.— McCormIck  vs 
Sheridan.  77  Cal.  253.  256.  19  Pac.  Rep.  419. 

S6.  What  possession  Is  not  ac^inlred  by  en- 
try upon  Inclosed  premises. — By  entering  Into 
another's  Inclosure.  erecting  house  on  some 
part  of  premises,  and  asserting  claim  to  whole 
or  large  part,  while  other  party  Is  himself 
living  within  same  general  Inclosure.  occupy- 
ing premises,  and  also  asserting  his  possession 
to  whole,  intruder  does  not  acquire  such  actual 
possession  of  whole  portion  claimed  as  Is  re- 
quired   to    enable    him    to    maintain    action    of 
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forcible  entry.— Ross  vs.  Roadhouse.  36  Gal.  580 
683. 

56.  Wlien  defendant '  la  sulltf.  —  Defendant 
may  be  found  guilty  of  forcible  entry  and  de- 
lainer  where  he  entered  upon  another's  in- 
closed Jand  with  armed  men  and  commenced 
to  erect  house  and  refused  to  deliver  up  peace- 
able possession  on  demand  and  made  show  of 
force  to  retain  premises.- Watson  vs.  Whitney. 
23  Cal.  375.  376 

57.  Mere  ''serambllns**  or  Intermpted  po«« 
•esalOB  not  enoushto  vnpport  action  of  forcible 
entry  and  detainer.— House  vs.  Keiser.  8  Cal. 
499,  501;  Hoag  vs.  Pierce.  28  Cal.  187,  191. 
Bowers  vs.  Cherokee  Bob,  45  Cal.  495,  604.  dis- 
tInsuUtaed  in  Bank  of  California  vs.  Taaffe.  76 
Cal  626.  629.  18  Pac.  Rep.  781;  Conroy  vs.  Duane, 
45  Cal.  507.  601;  Voll  vs  Butler,  49  Cal.  74,  76; 
Spiers  vs  Duane.  54  Cal.  176,  177;  Castro  vs. 
Tewksbury.  69  Cal.  562.  664.  11  Pac.  Rep.  839; 
Tivnen  vs.  Monahan,  76  Cal.  131.  133,  18  Pac. 
Rep    144. 

58.  Ceaalns  of.— It  may  frequently  be  diffi- 
cult to  define  precise  point  at  which  possession 
ceased  to  be  a  "scramblingr"  possession,  main- 
tained it  may  be  by  threats  and  menaces,  and 
had  ripened  into  peaceable  possession.  No 
rule  of  universal  application  can  be  estab- 
lished in  such  cases,  and  each  case  must  of 
necessity  be  determined  by  its  own  circum- 
stances.— Bowers  vs.  Cherokee  Bob,  46  Cal.  495, 
602. 

59.  "What  la  BDieant  by. — By  "scrambling  pos- 
session" In  forcible  entry  and  detainer  is  meant 
struggling  for  possession  of  land  itself — not 
such  contest  as  is  waged  in  courts. — Spiers  vs. 
Duane,  54  Cal.   176.   177. 

III.     EVIDENCE 

60.  ACTS  AMOUNTING  TO  FORCIBLE  EN- 
TRY AND  DETAINER.— Watson  vs.  Whitney. 
23  Cal  375.  876;  Hussey  vs  McDermott.  23  Cal. 
413,  415. 

61.  ACTUAL  FORCE  NEED  NOT  BE 
PROVED.— It  is  not  necessary  to  prove  actual 
force  to  maintain  action  of  forcible  entry  and 
detainer,  but  threats  and  menaces  of  hostile 
character,  showing  determination  to  resort  to 
violence  if  resistance  is  offered,  are  all  that 
is  necessary.  It  would  certainly  be  strange 
'rule  if  party  were  compelled  to  procure  an 
assault  to  be  made  upon  himself  to  enable  him 
to  maintain  his  action  for  recovery  of  pos- 
session.— O'Callaghan   vs.   Booth.   6  Cal.    63.   66. 

62.  ENTRY.  IF  UNLAWFUL,  NEED  NOT 
BE  PROVED  TO  HAVE  BEEN  FORCIBLE.— 

In  an  action  of  forcible  entry  and  detainer, 
where  plaintiff  alleges  an  entry  during  his 
absence,  and  demand  for  surrender  of  prem- 
ises. It  is  not  Incumbent  on  him  to  prove  entry 
which  was  in  fact  forcible,  where  entry  proved 
was  clearly  unlawful  and  there  is  evidence 
lending  to  show  plaintiff's  possession  at  time 
Df  defendant's  entry. — Treat  vs.  Forsyth,  40  Cal. 
<84,  488. 

68.  EVIDENCK  ADMISSIBLE  in  forcible  en- 
try and  unlawful  detainer. — Hoag  vs.  Pierce,  28 
Cal.  187.  190;  Buel  vs.  Frazler,  88  Cal.  693.  695; 
Bowers  vs.  Cherokee  Bob,  46  Cal.  496.  601-509; 
Conroy  vs.  Duane.  46  Cal.  597.  606.  607;  Flint 
Ft.  Lovdall,  122  Cal.  551,  654.  56  Pac.  Rep.  424. 


64.  All  matters  of  excusei  eto. — In  forcible 
entry  and  detainer,  all  matters  of  excuse,  justi- 
fication, or  avoidance  may  be  given  in  evidence 
under  general  denial  of  allegations  of  com- 
plaint.—-Watson  vs.  Whitney.  23  Cal.  375.  378. 

66.  CanaluB  arrest  of  plalntUI  to  obtain  pos- 
session.— Evidence  is  competent  and  admissible 
In  action  of  forcible  entry  and  detainer  to 
show  that  plaintiff  was  arrested  as  means 
resorted  to  to  get  him  away  from  place  In 
order  that  defendant  might  enter  upon  and 
take  possession  of  It,  and  should  be  admitted. 
As  defendant  had  no  right  to  take  possession 
of  premises  in  such  way.  he  Is  guilty  of  for- 
cible detainer  under  subd.  2  of  this  section.— 
Lasserot  vs.  Gamble  (Cal.  Oct.  15.  1896),  46 
Pac.  Rep.  917.  919. 

66.  Jadffment  to  prove  plalntllf*«  rlsht — 
Estoppel. — On  trial  of  action  of  forcible  entry 
and  detainer.  Judgment  against  defendant 
awarding  possession  of  land  Is  competent 
and  admissible  evidence  to  prove  right  and 
extent  of  possession  of  plaintiff,  and  that  de- 
fendant was  estopped  from  contesting  his  suit. 
— Michell  vs.  Davis.  23  Cal.  381.  382. 

67.  Lease   to  show   rlsht   of   possession. — In 

an  action  of  forcible  entry  and  detainer,  lease 
Is  admissible  to  show  that  plaintiff  is  entitled 
to  possession  — Murphy  vs.  Snyder,  67  Cal.  451, 
462.  8  Pac.  Rep.  2. 

68.  Of  entry  %^-itliln  one  year — Immaterial 
variance.-^In  an  action  of  forcible  detainer, 
plaintiff  is  entitled  to  prove  that  he  entered 
at  any  time  within  one  year  next  before  com- 
mencement of  action,  and  within  that  period 
no  variation  from  date  alleged  In  complaint 
as  to  entry  Is  material. — Amador  G.  Mine  Lim'd 
vs  Amador  G  Mine.  114  Cal.  346.  348.  46  Pac 
Rep.   80. 

69.  EVIDENCE  INADMISSIBLE  IN  FOR- 
CIBLE ENTRY   AND   DETAINER.— Bowers    vs 

Cherokee  Bob.  45  Cai.  495.  501. 

70.  Extending  possession  beyond  llmltii  »' 
lease. — In  action  of  forcible  entry  and  de- 
tainer against  tenant  to  enforce  forfeiture 
for  non-payment  of  rent,  evidence  of  permis 
sion  by  lessor  to  his  lessee  to  extend  his  ooa 
session  beyond  limits  of  leased  premises  it* 
Inadmissible  to  prove  title  to  outside  lands  in 
lessor.—Mason  vs.  Wolff.  40  Cal.  246.  248.  249. 

71.  Lease  from  third  person  to  defendant.— 

In  action  of  forcible  entry  and  detainer,  lease 
from  third  person  to  defendant  is  not  admis- 
sible In  evidence.^HoUand  vs.  Green,  62  Cal. 
67.   68. 

72.  Of  set-off  or  connterelalm. — A  set'Off  oi 
counterclaim  is  not  admissible  in  action  ol 
forcible  entry  and  detainer. — Warburton  vs 
Doble.  38  Cal    619.  620 

7S.  Oral  evidence  of  transfer  of  title  or  In* 
terest. — In  an  action  of  forcible  entry  and  de* 
talner.  oral  evidence  of  transfer  of  title  or 
Interest  to  land  claimed  is  not  admissible.^ 
Buel  vs.  Frazler.  38  Cal.  693.  696. 

74.  That  defendant**  signature  was  obtained 
through  fraud  or  mlstnke»  not  set  ap  In  an- 
swer.— It  Is  error  In  action  of  unlawful  de- 
tainer to  permit  defendant,  against  plaintiff's 
objection,    to    introduce    evidence    tending    to 
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prove  that  defendant's  signature  to  lease  was 
obtained  through  fraud  or  by  mistake,  neither 
of  which  Is  set  up  In  answer. — McCreary  vs. 
Marston.  56  Cal.  403.  404. 

7B.  FACTS  WHICH  DO  NOT  SHOW  POR- 
CIBLB  ENTRY  OR  UNLAWFUL  DETAINER.— 

Polack  vs.  McGrath,  25  Cal.  64,  69;  Thompson 
vs.  Smith,  28  Cal.  627,  681.  684;  Conroy  vs. 
Duane.  46  Cal.  697.  806;  Castro  vs.  Tewksbury, 
19  Cal.  662,  666.  11  Pac.  ^Rep.  339. 

79.  SomctUns  nore  than  mmv  trespass  Is 
rcqalred. — Act  necessary  to  sustain  action  for 
forcible  entry  or  forcible  and  unlawful  de* 
lalner  requires  something  more  than  mere  tres- 
pass upon  property.—Castro  vs.  Tewksbury.  69 
Cat  562,  563.  11  Pac.  Rep.  339. 

77.  FORCIBLE  ENTRY  MUST  BE  PROVED. 
WHEN.— In  action  of  forcible  entry  and  de- 
tainer, where  complaint  alleges  forcible  entry 
and  that  defendant  forcibly  detained  premises 
so  unlawfully  taken,  it  is  necessary  to  prove 
forcible  entry,  fact  of  detainer  being  stated, 
not  as  Independent  ground  of  relief,  but  as 
mere  continuation  or  consequence  of  first  act. 
—Preston  vs.   Kehoe.  15  Cal.  315.  318. 

78.  FORCIBLE  ENTRY  OR  FORCIBLE  DE- 
TAINER MUST  BE  PROVED,  WHEN.— To 
maintain  action  of  forcible  entry  or  detainer 
it  is  essential  to  prove  that  defendant  made 
forcible  entry  or  forcibly  detains  premises 
from  plaintiff. — Conroy  vs.  Duane,  45  Cal.  597, 
SOI. 

7t.     PLAINTIFF     MUST     PROVE     ACTUAL 

POSSES  S I  ON. ~PI  a  in  tiff  must  prove  that  he 
was  in  actual  possession  of  premises  at  time 
of  entry  In  order  to  supiiort  action  for  forcible 
entry —Cummins  vs.  Scott,  23  Cal.  626.  527 

Shewing  inclosare  by  snbstantlal  fcoces  and 
■atnraJ  barrier  and  exercise  of  uninterrupted 
dominion  is  proof  of  actual  peaceable  posses- 
•ioD  — Knowles  vs.  Crocker  Estate  Co.  (Cal. 
May  31.  1906).  86  Pac.  Rep.  715 

86.  PLAINTIFF  SHOULD  BE  NONSUITED, 
WHEN. — Plaintiff  In  forcible  entry  and  de- 
tainer should  be  nonsuited  where  there  is  no 
proof  of  any  act  of  defendant  making  him 
amenable  to  action. — Kennedy  vs.  Hamer^  19 
CaL  374,  387. 


81.  PROOF  THAT  PERSON  OTHER  THAN 
DEFENDANT  PROCURED  THIRD  PERSO.> 
TO  TAKE  POSSESSION  OR  TO  MAKE  ENTRY. 

—Action  of  forcible  entry  and  detainer  cannot 
be  defeated  by  proof  of  fact  that  defendant 
himself  did  not  S9  into  actual  corporal  pos- 
session of  premises  or  did  not  personally  take 
possession  or  make  entry.  If  he  procures  an- 
other to  take  possession  or  to  make  entry. 
that  is  sufficient  ground  for  action.— Mlnturn 
vs.   Burr.   16   Cal.   107,   110. 

82.  PROOF  OF  FORCIBLE  DETAINER— 
Not  proof  of  forcible  entry. — Forcible  detainer, 
apart  from  any  question  of  prior  possession, 
or  right  to  it,  is  not  equivalent  to  and  does 
not  prove  forcible  entry.*^Preston  vs.  Kehoe, 
15  Cal.   315.   318. 

88.  PROOF  OF  FRAUDULENT  ACTS  GO  TO 
ENHANCEMENT  OF  DAMAGES.— Fraudulent 
acts  which  may  be  established  in  an  action 
of  forcible  entry  and  detainer  go  to  enhance- 
ment of  damages  merely,  when  case  Is  made 
out  for  plaintiff.- Polack  vs.  Shafer.  46  Cal. 
270,  277. 

84.  WHAT  IS  IMMATERIAL.— In  action  of 
forcible  entry  and  detainer,  evidence  of  lease 
Is  Immaterial  as  ]ustiflcatlon  for  entry,  and 
so  also  Is  crop  mortgaged,  and  where  defense 
Is  set  up  thereunder  is  properly  stricken  out. 
—Kerr  vs.  O'Keefe,  138  Cal  415.  422.  71  Pac. 
Rep.  447. 

85.  WHAT  IS  NO  EVIDENCE  OF  FOR- 
CIBLB  DETAINBIL  OR  BTEN   OF  FORCIBLE 

RESISTANCE.'— Declaration  of  defendant,  in 
forcible  entry  and  detainer,  to  plaintiff  that 
he  would  remain  on  premises  until  plaintiff 
put  him  off  by  force  or  by  law  is  not  forcible 
detainer.  It  is  not  even  threat  of  forcible  re- 
sistance If  plaintiff  should  proceed  to  put  him 
off  by  force.— Hodgklns  vs.  Jordan,  29  Cal.  577, 
578. 

Sd.'  WHAT  IS  NOT  EVIDENCE  OF  POS- 
SESSION.—Stock  ranging  over  uninclosed  pub- 
lic lands  is  not  evidence  of  such  possession  of 
specific  portion  of  such  lands  In  owner  of 
stock  as  will  enable  him  to  maintain  action 
of  forcible  entry  and  detainer. — Buel  vs.  Fra- 
zler,  38  Cal.  693.  697. 


§1173.  COMPLAINT  MUST  BE  AMENDED  IN  CERTAIN  CASES.  When, 
upon  the  trial  of  any  proceeding  under  this  chapter,  it  appears  from  the  evidence 
that  the  defendant  has  been  guilty  of  either  a  forcible  entry  or  a  forcible  or 
unlawful  detainer,  and  other  than  the  offense  charged  in  the  complaint  the  judge 
must  order  that  such  complaint  be  forthwith  amended  to  conform  to  such  proofs ; 
such  amendment  must  be  made  without  any  imposition  of  terms.  No  continuance 
shall  be  permitted  upon  account  of  such  amendment  unless  the  defendant,  by 
aflSdavit  filed,  shows  to  the  satisfaction  of  the  court  good  cause  therefor. 

History:     Enacted   March    11,    1S72;    amended   March   12,    1885,   Stats,   and 
Amdta.  1S84-5,  p.  102. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Court    should    order    complaint    amended — 

Where  neither  cause  of  action  is  proved. 
3,4.  Same — Where   proof  is  of  cause  of  action 
not  stated  in  complaint. 
C  C,  P.— 105 


1.  APPLIED,  CIT6D,  COTVSTRFBB, '  RE- 
FERRED TO,  etc..  In:  Jack  vs.  SInshelmer,  125 
Cal.  563.  566.  58  Pac.  Rep.  130   (referred  to). 

A«  to  contlnoancc,  seiMrallTy  see  ante  9  59S 
and  note. 
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Aa    to   flxlns   amount   of   daiuasevt   see    post  stated    In    complaint. — In     forcible     entry     and 

1 1174  and  note.  detainer,  where  plaintiff  sues  upon  one  cause 

S.  COURT  SHOULD  ORDER  COMPLAINT  ot  action  only  and  testimony  makes  another. 
ABIBNDBD— Where  neither  canee  of  action  Is  court  on  its  own  motion  should  order  corn- 
proved.— If  complaint  states  cause  of  action  in  plaint  amended  to  suit  testimony. — Valencia  vs. 
forcible  entry  or  forcible  detainer,  but  neither  Couch.  32  Cal.  339.  342.  91  Am.  Dec.  589. 
cause  of  action  Is  proved,  it  is  court's  duty  of  4.  A  •'SPORT'*  IN  LAW — ^To  he  lopped  oS*  is 
its  own  motion  to  order  complaint  to  be  the  doctrine  in  above  case,  which  has  taken 
amended  to  suit  testimony. — Valencia  vs.  Couch.  root  in  this  state.  Duty  of  court  to  confine 
32  Cal.  339.  343.  91  Am.  Dec.  589.  evidence  to  case  made  In  pieadlnffs.  —  See   63 

S.     Where   proof   Is   of   canso   of   action   not  Cent.  L.  J.  395. 

§  1174.  VERDICT  AND  JUDOBIENT.  If,  upon  the  trial,  the  verdict  of  the 
jury,  or,  if  the  case  be  tried  without  a  jury,  the  finding  of  the  court,  be  in  favor 
of  the  plaintifF  and  against  the  defendant,  judgment  shall  be  entered  for  the 
restitution  of  the  premises;  and  if  the  proceeding  be  for  an  unlawful  detainer 
after  neglect  or  failure  to  perform  the  conditions  or  covenants  of  the  lease  or 
agreement  under  which  the  property  is  held,  or  after  default  in  the  payment  of 
rent,  the  judgment  shall  also  declare  the  forfeiture  of  such  lease  or  agreement. 

[Assessing  damages  and  finding  rent — Judgment  for  three  times  the  amount.] 
The  jury,  or  the  court,  if  the  proceeding  be  tried  without  a  jury,  shall  also  assess 
the  damages  occasioned  to  the  plaintiff  by  any  forcible  entry,  or  by  any  forcible 
or  unlawful  detainer,  alleged  in  the  complaint  and  proved  on  the  trial,  and  find 
the  amount  of  any  rent  due,  if  the  alleged  unlawful  detainer  be  after  default  in 
the  payment  of  rent,  and  the  judgment  shall  be  rendered  against  the  defendant 
guilty  of  the  forcible  entry,  or  forcible  or  unlawful  detainer,  for  three  times  the 
amount  of  the  damages  thus  assessed,  and  of  the  rent  found  due. 

[Unlawful  detainer  after  default— Execution,  when  to  issue.]  When  the  pro- 
ceeding is  for  an  unlawful  detainer  after  default  in  the  payment  of  rent,  and  the 
lease  or  agreement  under  which  the  rent  is  payable  has  not  by  its  terms  expired, 
execution  upon  the  judgment  shall  not  be  issued  until  the  expiration  of  five  days 
after  the  entry  of  the  judgment,  within  which  time  the  tenant,  or  any  subtenant,  or 
any  mortgagee  of  the  term,  or  other  party  interested  in  its  continuance,  may  pay 
into  court,  for  the  landlord,  the  amount  found  due  as  rent,  with  interest  thereon, 
and  the  amount  of  the  damages  found  by  the  jury  or  the  court  for  the  unlawful 
detainer,  and  the  costs  of  the  proceeding,  and  thereupon  the  judgment  shall  be 
satisfied  and  the  tenant  be  restored  to  his  estate;  but  if  payment,  as  here  provided, 
be  not  made  within  the  five  days,  the  judgment  may  be  enforced  for  its  full  amount, 
and  for  the  possession  of  the  premises.  In  all  other  cases  the  judgment  may  be 
enforced  immediately. 

History:     Enaeted  March  11,  1872;  amended  Mareh  24,  1874,  Code  Ajndts. 
1873-4,  p.  349. 

1.  Applied,  cited,  construed,  referred  to.  12.  Same — ^Proteetion  of  tenant  in  his  powes 

2.  Construction  of  section.  sion— Judgment  against  first  landlord. 

3.  Damages  are  not  awarded  unless  plaintiff  13.  Same — What  allegation  wiU  sustain. 

recovers  possession.  14.  Same — Writ  of  restitution. 

4.  Same — For  waste  and  injury.  15.  Judgment  In  justices'  court — Amount  ro- 

5.  Same — For  whole  tract  allowable — When.  coverable. 

6.  Same  -~  Must   be   natural  and  proximate  16.  Same — For   possession — Damages— Rental 

consequence  of  action.  value. 

7.  Same — Plaintiff  not  bound  to  claim.  17.  Same— For  rental — Treble  damages. 

8.  Same  —  Propriety     of     designating     as      18, 19.  Rents  and   profits — Judgment  for  rent — 

** rents,"  etc.  Up  to  time  of  trial. 

9.  Same — To  tenant's  property  not  allowed.  20.  Same — Footing  of  rents — LimK  «f  recov- 

10.  Same — What  damages  only  are  allowed —  ery. 

Assignment.  21.  Same  —  Liability  of  employees,   who   re- 

11.  Judgment — Immediate   enforcement    of-^  main,  for  rent. 

Exceptions.  22.  Same — Recovery  of  by  tenant  In  common. 
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S3.  Same — Bccovery  of,  though  value  is  not 
stated  in  oomplaint. 
14, 25.  Reversal  of  judgment — Restoration  to  pos- 
session. 

26.  Treble  damages— *  After  notice  to  quit. 

27.  Same — Are  authorized,  when. 

28.  Same — Not  authorized  for  rent,  when. 
28.  Same— Not  allowable  af^inst  tenant  after 

judgment  for  restitution. 
20.  Same — Though  prayer  does  not  refer  to 
statute. 
j       2L  Verdict  insufficient  to  support  judgment. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
PERBBD  TO,  etc..  In:  Ibursr  vs.  Fitch.  67  Cal. 
119.  191,  192  (construed):  Ballerino  vs.  Blgre- 
low.  90  Cal.  500,  601.  27  Pac.  Rep.  372  (referred 
to):  Lee  Chuck  vs.  Quan  Wo  Chong  &  Co..  91 
CaL  693.  698.  28  Pac.  Rep.  46  (referred  to); 
Dlgfs  vs.  Porteus  (Cal.  June  7,  1893).  33  Pac. 
Rep.  447,  449  (referred  to):  Jack  vs.  Slnshelmer, 
Its  Cal.  563.  666.  68  Pac.  Rep.  130  (construed 
with  HSS36.  3844.  8346  Civ.  Code);  Nolan  vs. 
Hentlg.  188  Cal.  281.  288.  71  Pac.  Rep.  440 
(elted);  Bateman  vs. .Superior  Court,  139  Cal. 
140.  142.  143,  72  Pac.  Rep.  922  (construed): 
Btn  Lomond  Wine  Co.  vs.  Sladky.  141  Cal.  619, 
623.  76  Pac  Rep.  882  (cited):  Buhman  vs. 
Nickels  (Cal.  App.  July  6.  1906).  82  Pac  Rep. 
86,  87   (applied). 

As  to  r«llef  asalaat  forfeltvret  see  post  8  1179. 

As  to  rvlce  of  pwmtiUm,  see  post  S  1177  and 
1  note. 

Aa  to  wiMit  relief  la  to  be  awarded  to  plala- 
ttff,  la  ffcaeral,  see  ante  I  680  and  note. 

Coatpialat,  what  to  eoBtala.^8ee  ante  1426' 
and  note. 

Porelble  detalaor  «eflao««— See  ante  11160 
and  note. 

Forcible  omtrj  doAaod.— See  ante  1 1169  and 
note. 

VaUwfal  detaiaer  deflaod^— See  ante  1 1161 
and  note. 

8:  CONSTRVCTIOlf  OP  SECTION.— This  sec- 
tion la  highly  penal  In  Its  character,  and  land- 
lord seeking  to  avail  himself  of  Its  harsh 
terms  muet  bring  himself  strictly  within  Its 
provisions.— Iburg  vs.  Fitch.  67  CaL  189,  192. 

S»  OAMAGBg^Arc  not  awarded  ualeos 
ptalatlir  reoovers  poosessloa. — Damages  for  for- 
cible entry  are  not  awarded  unless  plalntlfC  re- 
covers possession  of  premises  in  controversy. — 
Brawley  vs.  Rlsdon  I.  Works,  88  CaL  676,  678. 

4.  Por  waste  aad  Injv^. — In  an  action  for 
forcible  entry  and  detainer,  damages  may  be 
tttessed  for  both  waste  and  injury  as  well  as 
for  value,  rents,  and  profits;  but  If  no  waste  or 
Injury  be  committed,  loss  of  use  and  occupa- 
tioB  of  premises  may  be  only  damage  sustained 
^y  complainant,  and  that  value,  when  ascer- 
tained. Is  proper  measure  of  damages  in  such 
ease.  These  damages  are  to  be  ascertained  or 
messed  by  jury  or  by  court  without  Jury. 
•ccordinff  to  truth  of  caae;  and  when  this  is 
done.  It  Is  made  duty  of  court  to  treble  them. 
-Tewkabury  vs.  O'ConnelL  26  Cal.  262,  265. 

ib  Por  whole  tract,  allowable,  when. — In 
ietion  of  forcible  detainer  to  recover  tract  of 
land,  where  court  finds  that  plaintiff  has  re- 
tained and  still  does  retain  possession  and 
occupancy  of  all  of  said  land,  and  thla  finding  is 


not  assailed,  defendant  cannot  object  to  recovery 
of  damges  for  whole  tract.->Oiddings  vs.  '76  L. 
A  W.  Co.,  83  Cal.  96,  99,  23  Pac.  Rep.  196. 

•  41.  Mast  be  nataral  and  proximate  eoase- 
qaence  of  acttoa.  —  Damages  recoverable  in 
forcible  entry  and  detainer  must  be  natural 
and  proximate  consequence  of  act  complained 
of.  and  proof  of  damages  must  be  confined  to 
principal  transaction  complained  of.  and  to 
its  attendant  circumstances  and  natural  re- 
sults. An  averment  of  damages  resulting  to 
plaintiffs  from  Injury  to  "credit  and  circum- 
stances,** and  such  as  that  sustained  by  them 
by  reason  of  **great  bodily  and  mental  pain 
and  anguish,**  will  not  sustain  judgment 
awarding  to  them  damages  occasioned  by 
forcible  entry  and  detainer.— Anderson  vs.  Tay- 
lor, 66  CaL  131.  182.  88  Am.  Rep.  52. 

7.  Plalatlir   not   bound   to   claim. — It   Is    not 

incumbent  upon  plaintiff  In  forcible  entry  and 
detainer  to  claim  damages  for  waste  and  in- 
jury under  this  section,  or  for  rents  and  profits. 
The  main  object  of  statute  is  to  prevent  Indi- 
viduals from  obtaining  possession  of  real  prop- 
erty by  threats  or  fear,  and  to  restore  by 
summary  proceedings  to  Injured  party  the  pos- 
session when  thus  obtained;  and  claim  indemni- 
fying complainant  for  injuries  suffered  from 
loss  of  rents  and  profits  and  for  waste  commit- 
ted Is  not  for  his  benefit  alone,  but  to  punish 
offending  party.  These  damages  are  not  neces- 
sary appendage  to  verdict. — Hicks  vs.  Herring. 
17  CaL  666,  668. 

8.  Propriety  of  designating  as  *'rents«'*  etc 

—In  an  action  for  unlawful  detainer  it  is  of  no 
consequence  that  amount  to  be  recovered  is  de- 
scribed in  decree  as  "rents,  damages.**  It  is  not 
improper  to  designate  amount  for  which  judg- 
ment is  rendered  as  "rents";  neither  is  there 
any  impropriety  in  designating  as  "damages** 
amount  of  money  recovered  in  judgment. — 
Keyes  vs.  Moy  Jin  Mun.  186  CaL  129.  181,  68 
Pac.   Rep.   476. 

••     To   adjoining   property,   not   allowed. — In 

an  action  of  forcible  entry  and  detainer,  dam- 
ages cannot  be  allowed  tot  Injury  to  landlord's 
property  which  immediately  adjoins  demised 
premises,  because  it  relates  to  property  re- 
specting which  there  was  no  subsisting  relaticEi 
of  landlord  and  tenant  between  parties,— 
Kower  vs.  Qluck.  33  CaL  401,  407. 

10.  What  damages  only  are  allowed— As- 
signment.—If  lessee,  not  being  forbidden  by 
his  lease  to  assign,  makes  an  assignment  there- 
of, and  delivers  possession  of  premises  to 
assigrnee.  he  is  not  liable  for  damages  in  action 
for  unlawful  detainer.  The  only  damages  in 
such  action  are  damages  caused  by  unlawful 
detainer.  For  such  damages  as  may  have  been 
suffered  by  plaintiff  by  reason  of  any  breach 
of  covenants  of  lease  by  tenant  while  he  was 
lawfully  in  possession  of  premises*  plaintiff 
must  resort  to  an  ordinary  action  and  cannot 
take  advantage  of  such  summary  proceeding, 
designed  solely  to  enable  him  to  subsequently 
recover  possession  of  demised  premises,  and 
put  an  end  to  lease.— Ben  Lomond  Wine  Co.  vs. 
Sladky.  141  CaL  619.  622.  76  Pac.  Rep.  332. 

Value  of  rents  trebled  cannot  be  n warded  as 
damages  wbcn  action  is  for  unlawful  detainer. 
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—  Buhman  vs.  Nickels  (Cal.  App.  July  6,  1905), 
82  Pac.  Rep.  85.  87. 

11.  JUDG3IB.\T~-ImaiedlAt«  eafovcenemt  of 
—Exception, — It  Is  where  proceeding  Is  in  un- 
lawful detainer  after  default  in  payment  of 
rent  only  that  defendant  within  five  days  after 
Judgment  may  pay  into  court  for  landlord 
amount  found  due  as  rent  with  interest  thereon 
and  costs,  and.  so  satisfying  Judgment,  be 
restored  to  his  estate.  In  all  other  cases 
Judgment  may  be  enforced  immediately,  pro- 
vided that,  in  case  of  hardship,  court  may 
relieve  against  forfeiture,  etc.  Where  Judg- 
ment is  for  treble  rent,  costs  of  suit,  for  re- 
covery of  demised  premises,  and  for  forfeiture 
of  unexpired  term  of  leasehold,  court  has  no 
power  under  this  section  to  satisfy  Judgment 
upon  payment  of  rent.  Interest,  and  costs,  and 
to  restore  defendant  to  his  leasehold  estate.— 
Bateman  vs.  Superior  Court.  139  Cal.  140,  141, 
142,  143,  72  Pac.  Rep.  922. 

13.  Protection  of  tenant  In  bis  poesesnlon — 
Jvdgment  ngainst  first  landlord. — If  tenant  has 
been  evicted  on  flnal  process  in  action  of  eject- 
ment by  party  claiming  title  adverse  to  his 
lessors,  his  tenancy  ceases,  and  he  is  at  lib- 
erty to  take  lease  from  successful  plaintiff  in 
ejectment,  and  under  such  lease  he  holds  ad- 
versely and  not  In  subordination  to  title  of 
his  original  lessors:  provided  original  lessors 
had  notice  of  pendency  of  ejectment  suit  in 
time  to  have  interposed  defense  before  Judg- 
ment. It  is  duty  of  landlord  to  protect  his 
tenant  in  possession  of  leased  premises:  if  he 
fails  to  do  so  and  tenant  is  evicted  after  notice 
by  tenant  of  threatened  invasion  by  an  ad- 
verse title,  so  far  as  tenant  is  concerned,  such 
failure  is  equivalent  to  an  active,  unsuccessful 
defense  by  his  lessor,  and  tenancy  is  term- 
Inated;  and,  in  such  case,  Judgment  and  evic- 
tion would  be  all  sufRcient  to  protect  tenant  In 
his  possession  under  such  adverse  title.  In 
an  action  of  forcible  entry  and  detainer  by 
his  first  landlord.— Steinback  vs.  Krone,  36  Cal. 
303.    309. 

18.  Whmt  allegation  will  snstaln.— In  action 
of  forcible  detainer  sufficient  allegation  in  com- 
plaint of  refusal  to  surrender  possession  within 
five  days  after  demand  will  sustain  Judgment 
for  plaintiff  for  restitution  of  premises,  for 
treble  damages,  and  for  costs.— Rimmer  vs. 
Blasingame,  94  Cal.  139.  141,  29  Pac.  Rep.  857. 

14.  Writ  of  restitution  obtained  by  defend- 
ant in  an  action  of  forcible  entry  and  detainer 
does  not  determine  right  of  property  or  right 
of  possession.  It  simply  decides  restoration 
to  immediate  possession  which  has  been  taken 
away  by  an  Illegal  and  unwarranted  ouster 
tending  to  produce  breach  of  peace.— Mitchell 
vs.  Haygood,  6  Cal.  148. 

15.  JUDGMENT  iW  JUSTICES'  COURT— 
Amount  recoverable. — A  plaintiff  In  an  action 
of  forcible  entry  and  detainer  brought  in  Jus- 
tice's court  must  not  claim  more  than  two 
hundred  dollars  damages  in  all.  nor  can  he 
recover  any  greater  sum:  and  rental  value  of 
property  Involved  In  such  action  must  not 
exceed  sum  of  twenty-flve  dollars  a  month, 
ns  matter  of  fact  to  be  determined  by  evidence. 
— Ballerino  vs.  Bigelow,  90  Cal.  600.  601.  601. 
27  Pac.  Rep.  372. 


!•.     For  poseeeslon — IHimagee*— Rental  Talne. 

A  Jus(d«A*s  court  is  not  concluded  in  action  of 
forcible  entry  and  unlawful  detainer  by  alle- 
gation of  complaint  in  determining  question 
of  Jurisdiction  to  try  case  and  to  render  Judg- 
ment therein.  If  complaint  states  that  prop- 
erty Is  worth  not  to  exceed  twenty-flve  dollars 
a  month,  and  proof  shows  that  rental  value  Is 
one  thousand  dollars  a  month  or  more.  Justice 
would  have  no  power  to  render  Judgment  for 
possession  of  property.  The  damages  claimed 
and  proved  are  all  that  plaintiff  can  recover. 
Rental  value  Is  not  confined  to  what  is  alleged, 
but  extends  to  what  Is  proved:  and  no  recovery 
can  be  had  where  proof  shows  that  court  has 
no  Jurisdiction  to  render  Judgment  for  pos- 
session of  premises. — Ballerino  vs.  Bigelow.  90 
Cal.  500.  502.  27  Pac.  Rep.  372. 

17.  For  rental  ~  Treble  damages* — Under  a 
proper  complaint.  Justice's  court  Is  authorized 
to  determine  from  evidence  amount  of  rental 
due  at  time  of  trial,  where  no  damages  are 
found  other  than  those^  for  rental,  and  dam- 
ages may  be  trebled.— Nolan  vs.  Hentlg.  138 
Cal.  281.  283.  71  Pac.  Rep.  440. 

18.  RENTS  AND  PROFITS— Judgment  for 
rent — Vp  to  time  off  trial. — In  an  action  for 
unlawful  detainer.  Judgment  may  be  given  for 
rent  already  due,  as  well  as  rent  accruing  after 
commencement  of  action  up  to  time  of  trial. — 
Keyes  vs.  Moy  Jin  Mun.  136  Cal.  129.  130,  131. 
48  Pac.  Rep.  476. 

19.  There  Is  no  error  (n  rendering  Judgment 
In  an  action  of  forcible  entry  and  detainer  for 
amount  of  rent  due  at  time  of  trlal.-^Mason 
vs.  Wolff.  40  Cal.  246.   260. 

20.  Footing    of    rents^-Llmlt    of    reeorery. — 

Rents  are  put  upon  same  footing  with  other 
damages,  and  their  amount  during  period  of 
detention  is  to  be  ascertained  by  estimating 
their  monthly  value.  Recovery  is  limited  to 
rents  accruing  after  possession  of  tenant  haa 
become  unlawful,  and  rents  prior  to  that  time 
are  not  recoverable.  Rents  to  be  recovered 
are  such  as  accrue  during  detent lon.^Ho ward 
vs.  Valentine,  20  Cal.  282,  287. 

21.  Liability  of  employeeef  wli«  remntn,  for 
rent. — If  employees  of  collection  agency*  whiich 
has  rented  premises,  remain  In  possession  after 
notice  that  if  they  remain  rent  will  be  twenty- 
flve  dollars  per  month,  and  they  are  person- 
ally notified  and  choose  to  remain,  they  are 
liable  for  rent  whether  they  are  doing  busi- 
ness under  title  of  collection  agency  or  not. — 
Nolan  vs.  Hentlg.  138  Cal.  281.  285,  71  Pac.  Rep. 
440. 

22.  Recovery  of  by  tenant  In  common. — Even 
as  against  trespasser,  tenant  In  common  cannot 
recover  all  rents  and  profits  in  action  of  un- 
lawful detainer.— Lee  Chuck  vs.  Quan  Wo 
Chong  &  Co.,  91  Cal.  593.  599.  28  Pac.  Rep.  45. 

23.  ReeoTerr  of.  tbongh  Talne  Is  not  stated 
in  complaint. — Value  of  rents  and  profits  may 
be  recovered  In  action  of  forcible  entry  and 
detainer,  though  such  value  Is  not  stated  In 
complaint.— Holmes   vs.  Horber,   21   Cal.   66,   66. 

24.  REVERSAL    OF    JUDGMENT— Restora- 
tion  to   possession. — In   forcible  entry   and   de- 
tainer, where  plaintiff  recovers   Judgment  and 
is  placed  in  possession  of  premises  by  writ  of 
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restitution,  trtal  court,  upon  reversal  of  judir- 
meat  on  appeal,  should  restore  defendant  to 
hit  possession  so  far  as  it  can  be  done  with- 
out interfering  with  acquired  rights  of  third 
persons  thereto.— Polack  vs.  Shafer.  46  Cal.  270. 
11%. 

2S.  If  Judgment  In  forcible  ontry  Is  ren- 
dered against  defendant,  but  such  Judgment  is 
&ftervards  reversed,  such  defendant,  if  he  has 
act  lost  possession  of  property  under  or 
through  Judgment,  has  no  right  to  be  restored 
to  possession  as  against  third  parties.— BoWers 
vs.  Cherokee  Bob.  <6  Cal.  279.  283.  dlstlngaUihed 
in  Banlc  of  California  vs.  Taaffe,  76  Cal.  626. 
€2S.  629.  IS  Pac.  Rep.   781. 

H    TREBLE    DAMAGES  •-' After    notlee    to 

islt.— After  notice  to  quit  has  been  served  on 
original  lessee,  subsequent  tenants  with  knowl- 
edge of  such  notice  previously  served  are  liable 
10  landlord  for  double  or  treble  damages  as 
prescribed  by  statute.— Schilling  vs.  Holmes.  S3 
Cal  227.  232 

Ceaparei  Buhman  vs.  Nickels  (Cal.  App. 
Jaly  5.  1905).  82  Paa  Rep.  86.  87 

27.  Are  asthorlsed.  whea. — Where 'mere  em- 
ployees remain  in  possession  of  premises  and 
refuse  to  pay  and  refuse  to  quit  possession 
after  statutory  notice,  they  are  guilty  of  un- 
lavful  detainer.  They  bring  themselves  with- 
in provisions  of  statute,  and  are  liable  in  treble 
damages.— Nolan  vs.  Hentig.  138  Cal.  281.  286, 
71  Pac.  Rep.   440. 


18.     Not   aatborlsed    for    rent,    when. — In    an 

action  of  unlawful  detainer,  where  record  fails 
to  show  that  any  evidence  on  question '  of 
rental  value  was  offered  by  either  party,  and 
action  was  commenced  three  days  after  alleged 
expiration  oi^  defendant's  term.  Judgment  treb- 
ling rent  foi^4>remises  is  not  authorized. — Lee 
Chuck  vs.  Quan  Wo  Chong  ft  Co..  91  Cal.  693. 
699.  28  Pac.  Rep.  45. 

.  911,  Not  allowable  agalBst  tessuit  after  Jads- 
ment  for  restitotloa. — If  court,  in  action  of 
unlawful  detainer,  renders  Judgment  against 
tenant  of  premises  for  restitution.  It  cannot 
afterwards  render  further  Judgment  against 
tenant  for  treble  damages.— Iburg  vs.  Fitch.  67 
CaL   189.  191.   192. 

SO.     ThoDgh  prayer  does  not  refer  to  etatvte. 

—In  forcible  entry  and  detainer,  damages  may 
be  trebled,  though  prayer  of  plaintiff's  com- 
plaint does  not  refer  to  statute,  which  allows 
damagee  to  be  trebled,  particularly  in  Justice's 
court.— Watson  vs.  Whitney,  23  Cal.  375,  378. 

That  daaiairee  In  actions  of  forelble  entry  and 
detainer  may  be  trebled,  see  ante  S  735  and  note 

That  tenant  wllfally  holding  over  muiit  pay 
landlord  treble  rent,  see  KGRR*S  CYC.  CIV. 
CODB  18346  and  note. 

81.  VERDICT  INSUFFICIENT  TO  SUPPORT 
JUDGMENT. — Illustration  of  verdict  In  unlaw- 
ful detainer  not  sufficiently  definite  to  support 
judgment -Diggs  vs.  Porteus  (Cal.  June  7. 
1893).  33  Pac.  Rep.  447.  449. 


S 1175.    VERIFICATION  OF  COMPLAINT  AND   ANSWER.     The  complaint 
and  answer  must  be  verified. 

History:  Enacted  March  11,  1872;  repealed  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  188,  act  held  unconstitutional,  see  history, 
S  5  ante. 


L  APPLIBD,  CITED,  CONSTRtJBD,  RE^ 
FERRBD  TO,  etc.,  in:  Buell  vs.  Beckwlth,  59 
C&L  480,  481  (referred  to):  Newman  vs.  Bird, 
$A  Cal.  372.  376  (construed). 

As  lo  verlAcatlon  of  plc«dlBs%  aoo  ante  M46 
and  note. 

2.  CONPLAINT  IS  PROPBiULY  VERIFIED, 
WHB.\'.— Complaint  In  action  of  unlawful  de- 


tainer is  properly  verified  under  this  section 
and  9  446  ante  If  made  by  an  agent  of  plaintiff 
where  he  states  that  facts  are  within  his 
knowledsre  and  that  facts  stated  in  complaint 
are  true,  except  as  to  matters  therein  stated 
on  information  and  belief,  and  that  as  to 
those  matters  he  believes  them  to  be  true.— 
Newman  vs.  Bird,  60  Cal    372.  375. 


§  1176.  EFFECT  OF  AN  APPEAL  UPON  THE  JUDGMENT.  An  appeal  taken 
by  the  defendant  shall  not  stay  proceedings  upon  the  judgment  unless  the  judge 
or  justice  before  whom  the  same  was  rendered  so  directs. 

History:     Enacted  Mareh   11,  1872;   amended   March  9,   1880,  Co(3e  Amdts. 
1880  (C.  C.  P.  pt.),  p.  9. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Stay  of  proceedings — Appeal  as. 

3.  Same — Not  matter  of  right. 

4.  Same — Praetiee — Loss  of   eontrol   l^   trial 

court. 

5.  Same — Sufficiency  of  sureties. 

6.  Same— Supreme  court  has  no  power  to  grant 

— Upon  filing  of  satisfactory  undertaking. 
I.  Same  —  Same  —  Where  trial  judge  has  not 

directed  stay. 
i9.  Same — Supreme  court  will  deny  stay,  when 

— Undertaking. 
10.  Same — Two  bonds — Liability  by  relation. 

1.     .IPPLIED.      CITED.      CONSTRUED,      RE- 
FERRED  TO.  etc.,   In:    McDonald   vs.   Hanlon, 


71  Cal.  535.  536.  12  Pac  Rep  615  (construed); 
Gross  V9  Kelleher.  73  Cal  639.  641.  15  Pac. 
Rep  362  (construed);  Lee  Chuck  vs  Quan  Wo 
Chong  Co..  81  Cal  222.  227.  15  Am.  St  Rep. 
50.  22  Pac.  Rep  594  (construed);  Cluness  vs. 
Bowen.  135  Cal.  660.  661.  662.  67  Pac.  Rep.  1048 
(construed). 

Aa  to  Stay  of  proceediiiffs,  see  ante  S  946  and 
note. 

As    to    nadertakiiiB    lo    cases    not    otherwise 
spcclfled.  see  ante  $  949  and  note. 

2.     STAY    OP    PROCEEDINGS— Appeal    as.-- 

In  an  action  of  forcible  entry  or  unlawful 
detainer  appeal  taken  by  defendant  does  not 
stay    proceedings,    unless    judge    before    whom 
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case  is  tried  so  directs.— >Lse  Cbaek  ▼■•  Quan 
Wo  Chonff  Co.,  81  CaL  222,  22T,  16  Am.  St.  Rep. 
50.  22  Pac  Rep.  694. 

S.  Not  matter  of  riskt^— In  an  action  of  for- 
cible entry  and  unlawful  detainer;  stay  of  pro- 
ceedings pending  an  appeal  is  tiSt  matter  of 
rlffht.— Gross  vs.  Kelleher,  7S  Cal.  639,  641,  16 
Pac.  Rep.  362. 

4<»    Pmcttee — Lose  of  eoatrol  ht  trial  eo«rt« — 

Where  Judge  In  an  action  of  unlawful  detainer 
directs  that  proceedings  he  stayed,  and  an 
undertaking -Is  executed  in  pursuance  of  such 
direction,  and  in  amount  fixed  by  him,  pro- 
ceedings are  stayed  precisely  as  in  other  cases: 
and  judge  of  court  who  directed  such  stay  has 
no  further  control  of  matter,  where  bond  has 
been  given.  To  allow  him  to  give  necessary 
direction,  and  then,  after  defendant  had  com- 
plied with  his  order,  and  an  appeal  and  stay- 
bond  had  been  perfected,  to  permit  him,  with- 
out any  statutory  authority,  to  change  his 
mind  and  withdraw  his  direction  or  discharge 
such  order,  would  lead  to  great  uncertainty  and 
inconvenience,  and  in  some  cases  perhaps  to 
wrong  and  injustice.— Lee  Chuck  vs.  Quan  Wo 
Chong  Co.,  81  Cal.  222,  227,  16  Am.  St  Rep.  60. 
22   Pac  Rep.   694. 

5.  Svflleleaey  of  saretles.— Whenever  an  ap- 
peal is  perfected  as  provided  by  law,  proceed- 
ings shall  be  stayed  without  reference  to  suffi- 
ciency or  insufficiency  of  sureties,  and  it  is 
only  necessary  that  bond  be  given  at  proper 
time  and  in  due  form.  If  sureties  are  insuffi- 
cient pecuniarily,  opposite  party  has  his  rem- 
edy under  |  948  ante.— Lee  Chuck  vs.  Quan  Wo 
Chong  Co.,  81  Cal.  222,  228,  16  Am.  8t  Rep.  60, 
22,  Pac    Rep.    694. 

41.  Supreme  eoart  has  ao  power  to  grant — 
ITpoB     flllng     of     natlefaetory     nadertaklng. — 

Where  court  below,  in  an  action  for  unlawful 


detainer,  made  an  order  for  stay  of  proceed- 
ings upon  filing  of  undertaking,  but  afterwards 
set  aside  such  order,  and  appeal  was  perfected, 
supreme  court  has  no  power,  under  this  section, 
to  grant  stay  of  proceedings  upon  filing  of 
satisfactory  undertaking. — Gross  vs.  Kelleher. 
78  Cal.  639.  640,  641,  16  Pac  Rep.  362. 

7*  Same— Where  trial  Jadge  has  aot  M- 
reeted  stay. — Xn  absence  of  direction  from  trial 
Judge  directing  stay  of  proceedings,  supreme 
court  has  no  power  to  order  supersedeas  in 
an  action  of  unlawful  detainer.^Bateman  vs. 
Superior  Court,  139  Cal.  140,  141,  148,  144,  72 
Pac  Rep.  922. 

8.  Sapreme  eoart  wlU  demy  stay,  whea — ^Ua- 
dertaklag* — Power  of  accepting  an  undertak- 
ing and  directing  stay  of  proceedings  under 
this  section  Is  vested  exclusively  in  court  that 
tried  case,  and  where  application  for  stay  has 
been  made  in  that  court  and  denied,  motion  in 
supreme  court  for  leave  to  file  undertaking 
on  appeal  and  to  stay  proceedings  will  also 
be  denied.— McDonald  vs.  Hanlon,  71  Cal.  635. 
686,  12  Pac  Rep.  616. 

9.  In  action  of  unlawful  detainer,  where  an 
order  for  stay  falls  with  expiration  of  time 
specified  in  which  to  file  undertaking,  supreme 
court  will  not  issue  writ  of  supersedeas,  no 
matter  upon  what  ground  judge  of  trial  court 
refuses  to  direct  stay.— Cluness  vs.  Bower,  186 
Cal.  660,  661,  662,  67  Pac.  Rep.  1048. 

10.  Two  beads — Liability  by  relation. — Fact 
that  two  stay- bonds  are  given  is  Immaterial, 
though  one  of  them  is  insufficient.  If  same 
or  other  sureties  Justify  within  time  allowed 
by  law,  stay  continues,  and  liability  of  new 
sureties  relates  back  to  time  of  first  stay. — 
Lee  Chuck  vs.  Quan  Wo  Chong  Co.,  81  Cal. 
222,  229,  16  Am.  St  Rep.  60,  22  Pac  Rep. 
694. 


§  1177.  BXTLES  OF  PRACTICE.  Except  as  otherwise  provided  in  this  chapter 
the  provisions  of  part  two  of  this  code  are  applicable  to  and  constitute  the  rules 
of  practice  in  the  proceedings  mentioned  in  this  chapter. 

History:     Enaeted  Mareh  11,  1872. 


1.  AppUedy  cited,  construed,  referred  to* 

2.  Findings — ^Are  required. 

3.  Same— How  to  be  confltmed. 

4.  Same — Immaterial  qaeation. 

5.  Same — Refusal  to  find  in  different  forms — Ef- 

fect of. 

6.  Instruction — ^What  words  should  be  embodied 
^      in. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RB- 
FBRRBD  TO,  etc,  in:  Lee  Chuck  vs.  Quan 
Wo  Chong  &  Co.,  91  Cal.  693,  598,  28  Pac  Hep, 
45   (construed). 

As  to  new  trials,  see  ante  IS  656-663  and 
notes. 

For  part  II.~See  ante  Sf  307-1069  and  notes. 

Plcadlnsrs  In  Juetlce's  coart  must  be  verified 
milesa  otlierwlae  provided  by  tbis  title. — See 
ante  9  851  subd.  8  and  note. 

a.  FINDINGS— Are  re«alred.— Under  this 
section,  and  fS  633,  684,  and  1174  ante,  flndlnsrs 
are  required  in  action  of  unlawful  detainer. — 
Lee  Chuck  vs.  Quan  Wo  Chong  &  Co.,  91  Cal. 
598,  598,  28  Pac.  Rep.  45. 


8.  How  to  be  eons  trued. — ^Where  complaint 
charg-es  both  forcible  entry  and  forcible  de- 
tainer, finding  that  plaintiff  was  owner  and 
In  possession  of  property  should  be  construed 
to  Import  that  he  was  In  actual  and  peaceable 
possession  thereof  at  time  he  was  forcibly  re- 
moved therefrom,  and  certainly  that  he  was 
entitled  to  possession  at  time  of  forcible  de- 
tainer.—Adams  vs.  Helblng,  107  Cal.  298,  302. 
40  Pac.  Rep.  428. 

4.  Immaterial  qneetlou. — If  finding  is  suffi- 
cient to  support  Judgment  for  forcible  detainer 
it  Is  not  material  whether  it  is  suflScient  to 
support  Judgment  for  forcible  entry. — Adamb 
vs.  Helblng,  107  Cal.  298,  802,  40  Pac  Rep. 
422. 


S.     Refusal  to  find  in  different  forms,  effect 

ofi^-In  an  action  of  forcible  entry  and  unlaw- 
ful detainer,  where  there  is  no  omission  to 
find  upon  any  material  facts  set  up  by  de- 
fendants, and  facts  found,  together  with  ad- 
missions contained  in  answer,  sustain  cause 
of  action  alleged  in  favor  of  plalntlfT,  defend- 


Tit  III,  ck.  IV,]         APPSAL,  ETC^RBLIBF   AGAINST   FORPEITURE. 


<ie71>     If  1178, 1179 


ant  has  no  just  ground  of  complaint  because 
court  does  not  find  facts  In  as  many  different 
forms  as  plaintiff,  out  of  abundant  caution, 
thought  It  best  to  employ  In  statement  of  his 
cause  of  action.— Porter  vs.  Murray  (CaL  Aug. 
:4.  1886),   12    Pac.    Rep.    426,    426. 

•^    INSTRUCTIONS— What   words   ahoiild   be 
embodied   lau — In    forcible   entry    and   detainer 


against  several  persons,  where  defendant* 
though  present,  claims  that  he  took  no  part 
in  expulsion,  or  by  directing  others,  court.  In 
its  instructions  to  And  for  plaintiff,  if  he  was 
in  possession  and  was  ousted,  should  embody 
words  "by  defendant**  after  word  "ousted."  to 
show  that  ouster  was  by  defendant. — Ross  vs. 
Roadhou&e,   36   Cal.   680,   584. 


S 1178.  APPEALS,  HOW  TAKEN,  ETC.  Provisions  of  part  two  of  this  code, 
relative  to  new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent  with 
the  provisions  of  this  chapter,  apply  to  the  proceedings  mentioned  in  this  chapter. 

History:     Enaeted  March  11,  1872. 


1.  Appeal  from  justices'  court  to  superior  oourt^- 

IX>e8  not  enlarge  .iurisdiction. 
%.  Same — Effect  of  not  objecting  to  jurisdictioiu 
8.  Immaterial  variance  will  be  disregarded. 

4.  Jndgment  will  not  be  reversed,  wben. 

5.  What  will  not  be  considered  for  first  time,  on 

appeal. 

6.  Same — Objection  that  issuer,  both  legal  and 

equitable,  were  tried  together. 

▲s  to  gw^ti^— ,  see  ante  9 1177  and  note  pars. 
2-S. 

▲s  to  BOW  trials,  see  ante  II 656-6 68  and 
notes. 

▲s  to  wh9  Bftay  appeal,  see  ante  1 986  and 
nota 

L  APPEAL  FROM  JUSTICE'S  TO  SUFB- 
RIOR  COURT — Docs  not  enlarffe  Jarisdletloa«— 

Jurisdiction  of  justices'  courts.  In  action  of 
forcible  entry  and  detainer.  Is  fixed  and  de^ 
tennined  by  law;  and  an  appeal  from  Justices' 
court  to  superior  court  does  not  enlarge  Juris- 
diction In  such  cases,  and  cannot  have  the  ef- 
fect to  deprive  defendant  of  his  right  to  have 
case,  where  rental  value  exceeds  twenty- five 
dollars  per  month,  tried  originally  In  superior 
court.— Ballertno  vs.  Bigelow.  90  CaL  600,  602, 
27  Pac.  Rep.  872. 

By  trwtmkinm  complalat  la  pecaUar  way  plain* 
tiff  cannot  deprive  defendant  of  any  rights 
wcured  to  him  by  statute,  and  in  those  In- 
stance where  he  does  so,  the  Judgment  obtained 
will  be  coram  non  Judice  and  void. — Ballerlno 
vs.  Blgelow^,  supra.  See  Newman  vs.  Duane,  88 
Cal.  697,  27  Pac.  Rep.  66. 

2.  Birect  of  not  objecting  to  |arlsdlctioB« — 
If  an  action  of  unlawful  detainer  Is  tried  in 
justices'   court,'  and  cause  Is  appealed   to  and 


heard  de  novo  in  superior  court  without  ob- 
jection to  Its  jurisdiction.  Judgment  cannot  be 
questioned  on  appeal  to  superior  court. — Nolan 
vs.  Hentlg,  188  Cal.  281,  282.  71  Pac.  Rep.  440. 

S.  IMMATERIAL  TARIANCB  WILL  BB 
DISREGARDED. — In  action  of  forcible  entry 
and  detainer  variance  in  description  of  prem- 
ises which  does  not  prejudice  appellant  will 
be  disregarded  on  appeal. — Paul  vs.  Sliver,  16 
Cal.  78,  76. 

4.  JUDGMENT  WILL  NOT  BB. REVERSED, 
WHEN.— Judgment  in  forcible  entry  and  de- 
tainer will  not  b6  reversed  where  most  of 
material  allegations  of  complaint  stand  con- 
fossed,  Jt>ecause  answer  failed  to  controvert 
them,  and  only  matters  upon  which  issue  was 
joined  were  decided  by  court  in  favor  of  plain- 
tiflf  and  against  defendants. — Burke  vs.  Car- 
ruthers,  81  Cal.  467,  469. 

5.  WHAT  WILL  NOT  BE  CONSIDERED, 
FOR  FIRST  TIME,  O^  APPBAL.>-In  fpreible 
entry  and  detainer  failure  to  aver  "actual" 
possession  is  mere  defect  in  pleadings'  which 
should  be  taken  advantage  of  in  court  below, 
when.  If  objection  is  good,  complaint  may  be 
amended.  It  cannot  be  considered  for  first 
time  upon  appeal. — Minturn  vs.  Burr,  16  Cal. 
107,  110. 

Bee  ante  fi  1166  and  note. 

S.  Objectloa  that  Issvesy  both  legal  and 
e«altablc,  were  tried  together. — It  carmot  be 
objected  for  first  time  on  appeal  that  issues  in 
an  action  of  unlawful  detainer  were  all,  both 
legal  and  equitable,  tried  together,  when  no  ob- 
jection was  made  by  defendant  in  trial  court. 
— Diggs  vs.  Porteus  (Cal.  June  7,  1893),  38  Pac. 
Rep.  447,  448. 


§  1179.     BELIEF  AGAINST  FORFEITURE  OF  LEASE.    The  court  may  relieve 
a  tenant  against  a  forfeiture  of  a  lease,  and  restore  him  to  his  former  estate,  in  case 
of  hardship,  where  application  for  such  relief  is  made  within  thirty  days  after 
the  forfeiture  is  declared  by  the  judgment  of  the  court,  as  provided  ih  section  one  ] 
thousand  one  hundred  and  seventy-four. 

[Application— By  whom  may  be  made.]  The  application  may  be  made  by  a 
tenant  or  subtenant,  or  a  mortgagee  of  the  term,  or  any  person  interested  in  the 
eontinnance  of  the  term.  It  must  be  made  upon  petition,  setting  forth  the  facts 
npon  which  the  relief  is  sought,  and  be  verified  by  the  applicant. 

Notioe  of  the  application,  with  a  copy  of  the  petition,  must  be  served  on  the 
plaintiff  in  the  judgment,  who  may  appear  and  contest  the  applieation.  In  no 
ease  shall  the  application  be  granted  except  on  condition  that  full  payment  of 
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rent  due,  or  full  performance  of  conditions  or  covenants  stipulated,  so  far  as  the 
same  is  practicable,  be  made. 

History:  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  350;  amended 
March  9,  1880,  Ck)de  Amdts.  1880  (C.  G.  P.  pt.)>  p.  9;  repealed  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  18S,  act  held  imcon- 
stitutioual,  see  history,  9  5  ante. 


!•  APPLIED.  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Schnlttger  vs.  Rose.  139 
Cal.  656.  663,  73  Pac.  Rep.  449  (construed). 

2..  RELIEF  FROM  FORFEITURE  AFTER 
JUDGMENT.— When  party  is  Invoking  relief 
from  Judgment,  which  relief.  If  granted,  would 
obviate  any  necessity  of  pursuing  his  motion 
for  new  trial,  denial  of  his  application  does  not 
preclude  him  from  availing  himself  of  inde- 
pendent proceeding  to  obtain  same  end.  Equity 
abhors  forfeiture,  and   it  is   that  abhorrence 


which  prompted  this  section  of  code,  authoris- 
ing relief  from  forfeiture  after  judgment.  It 
would  hardly  be  Just  to  invlt«  tenant  to  apply 
for  relief  from  Judgment  of  forfeiture  and 
through  Its  denial  preclude  him  from  applying 
to  court  for  same  relief  under  motion  for  new 
trial  In  case.  There  Is  nothing  Inconsistent  In 
his  application  for  relief,  and  motion  for  new 
trial,  where  both  seek  same  end,  namely,  relief 
from  Judgment.— Schnlttger  ▼«.  Rose,  189  CaL 
6S6,  664,  78  Pac.  Rep.  449. 


TITLE   IV. 

OF   THE   ENFORCEMENT   OF  LIEN& 

Chapter  I.  Liens  in  Genebal,  §  1180. 

II.  Liens  of  Mechanics  and  Otrsrs  upon  Real  Peopebtt,  ti  1188-1803. 

III.  Certain  Liens  for  Salaries  and  Waobs,  SS  1204-1207. 

IT.  Certain  Liens  upon  Aniuals,  S  1208. 


I 


CHAPTER    L 

LIENS    IN   OBNBRilL. 
8  1180.    Definition  of  lien. 

§1180.    DEFINITION  OF  LIEN.     A  lien  is  a  charge  imposed  upon  specific 
property,  by  which  it  is  made  security  for  the  performance  of  an  act. 

History:     Enacted  March  11,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Deed    of   trust  —  Of   homestead,    not   encum- 

brance. 

3.  Specific  property  or  fund  onlj  can  be  resorted 

to. 

4.  Statute  of  limitations. 

5.  Swamp*)and  assessment 

1.  APPLIED,  CITED.  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  People  vs.  Hulbert,  71 
Cal.  72,  73.  12  Pac.  Rep.  43  (cited);  City  of  San 
Dieg^o  vs.  Hlg^gins,  115  Cal.  170,  179.  46  Pac.  Rep. 
923  (cited  in  dls.  op.):  Frowenfeld  vs.  Hastings. 
134  Cal.  128.  .131.  $6  Pac.  Rep.  178  (died): 
Weber  vs.  McCleverty  (Cal.  June  21,  1906),  86 
Pac.  Rep.  706  (construed  and  applied  with 
S  1475  post). 

As  to  liens— DeflnltlOB  ol»  see  KERR'S  CYC, 
CIV.  CODE  §  2872  and  note. 

Same— Priority  of.— See  KERR'S  CYC,  CIV. 
CODE  §  2897  and  note. 

2.,  DEED  OF  TRUST— Of  homestead— Not  a 
Hen  or  encumbrance  fvhen  given  to  secure 
debt,  by  which  title  is  transferred  to  the  trus- 
tee.—Weber  vs.  McCleverty  (Cal.  June  21, 
1906),  86  Pac.  Rep.  706. 

8.  SPECIFIC  PROPERTY  OR  FUND  ONLY 
CAN  BE  RBSom^ED  TO.— Lien  cannot  be  en- 


forced for  anything  other  than  thing  for  which 
it  was  given.  Where,  therefore,  advances  were 
to  be  satisfied  out  of  special  fund, — that  Is,  the 
"proceeds"  of  working  the  mine,  and  "profits" 
from  Interest  therein,— If  there  was  any  Hen  at 
all,  held  It  was  only  for  enforcement  by  that 
mode  of  satisfaction. — Frowenfeld  vs.  Hastings, 
184  Cal.  128,  132.  66  Pac.  Rep.  178. 

As  to  complaint  to  enforce  assevted  lien  vpon 
«v  undivided  Interest  In  mining  property  for 
advances  of  money  alleged  to  bave  been  made» 
etc.,  held  lnsufllclent»  see  Frowenfeld  vs.  Hast- 
ings, 1S4  Cal.  128,  182,  66  Pac.  Rep.  178. 

4.  STATUTE    OF    LIMITATIONS.^Actlon    tO 

enforce  performance  of  act  can  only  be  brought 
within  time  prescribed  by  statute.— People  vs. 
Hulbert,  71  Cal.  72,  78,  12  Pac.  Rep.  43.  See 
State  vs.  Yellow  Jacket  S.  M.  Co.,  14  Nev.  220, 
226;  San  Francisco  vs.  Jones,  10  Sawy.  C.  C.  161, 
20  Fed.  Rep.  188. 

As  to  lien  of  tax  w^hen  action  to  enforce 
barred  by  statvte  of  limitations,  see  KERR'S 
CYC.  POL.  CODE  S9  3716-8718  and  notes. 

5.  SWABtP-LAND  ASSESSMENT.— Fact  that 
swamp-land  assessment  Is  charged  upon  prop- 
erty assessed  and  not  against  owner  Is  imma- 
terial.—People  vs.  Hulbert,  71  Cal.  72,  73,  12 
Pac.  Rep.  43. 
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CHAPTER   11. 

UBN8  OP  MECHANICS  AND  OTHERS  UPON  REAL  PROPERTY. 

}  1183.    Meehanica'  lien  upoD  property  on  which  §  1192.  At  instance  of  owner,  what  held  to  be  / 

they  have  bestowed  labor.  constructed. 

§  1183%.  Building  contracts^  what  provisiona  to  911^3.  Contractor;  liens  for  claims  against. 

contain.     [Repealed.]  §  1194.  Court  to  declare  order  of  liens. 

S  1184.  Contract  price  payable  in  instalments.  §  1195.  Any  number  of  lienholders  may  join  in 
S 1185.    What  interest  ia  the  land  svbject  to  ths                        action. 

lien.  §  1196.  Attachment,  etc.,  against  materials. 

11186.  Effect  of  liens.  9  1197.  Lien  does  not  impair  right  to  proceed  for 

11187.  Claim  of  lien  to  be  filed  in  recorder's  recovery  of  the  debt. 

office.  9  1198.    Rules  of  practice. 

9 1188.  Liens  upon  two  or  more  pieces  of  prop-      9  1199.    New  trials  and  appeals. 

erty.     Amoont  due  from  each  to  be  9  1200.  Where  contractor  fails  to  perform  eon- 
designated,                                                                    tract. 

9 1189.  Claim  to  be  recorded.    Fees  of  recorder.  9  1201.  Written  consent  to  waive  claims. 

9 1190.  Time  of  continuance  of  lien.  9  1202.  What  forfeits  liens. 

9 1191.  Lien  upon  lot  for  improving.  9  1203.  Bond  of  contractor  to  be  filed. 

§1183.  MECHANICS'  LIEN  UPON  PROPERTY  ON  WHICH  THE?  HAVE 
BESTOWED  LABOR.  Mechanics,  materialmen,  contractors,  subcontractors,  arti- 
sans, architects,  machinists,  builders,  miners,  and  all  persons  and  laborers  of  every 
class  performing  labor  upon  or  furnishing  materials  to  be  used  in  the  construction, 
alteration,  addition  to,  or  repair,  either  in  whole  or  in  part,  of  any  building,  wharf, 
bridge,  ditch,  flume,  aqueduct,  well,  tunnel,  fence,  machinery,  railroad,  wagon  road,  . 
or  other  structure,  shall  have  a  lien  upon  the  property  upon  which  they  have  ' 
bestowed  labor  or  furnished  materials,  for  the  value  of  such  labor  done  and  mate- 
rials furnished,  whether  at  the  instance  of  the  owner,  or  of  any  other  person  [• 
acting  by  his  authority  or  under  him,  as  contractor  or  otherwise;  and  any  per- 
son who  performs  labor  in  any  mining  claim  or  claims,  or  in  or  upon  any 
real  property  worked  as  a  mine,  either  in  the  development  thereof  or  in 
working  thereon  by  the  subtractive  process,  has  a  lien  upon  the  same,  and 
the  works  owned  and  used  by  the  owners  for  reducing  the  ores  from  such 
mining  claim  or  claims,  or  real  property  so  worked  as  a  mine,  for  the  work 
or  labor  done  or  materials  furnished  by  each  respectively,  whether  done  or 
furnished  at  the  instance  of  the  owner  of  such  mining  claim  or  claims  or  real  prop- 
erty worked  as  a  mine  or  of  the  building,  or  other  improvement,  or  his  agent ;  and 
every  contractor,  subcontractor,  architect,  builder,  or  other  person  having  charge 
of  any  mining,  or  work  and  labor  performed  in  and  about  such  mining  claim  or 
claims,  or  real  property  worked  as  a  mine,  or  the  construction,  alteration,  addition 
to,  or  repair,  either  in  whole  or  in  part  of  any  building  or  other  improvement 
as  aforesaid,  or  of  such  mining  claim  or  claims,  either  as  lessee  or  under  a  work- 
ing bond  or  contract  thereon,  with  the  privilege  of  purchase,  or  otherwise,  shall  be 
held  to  be  the  agent  of  the  owner  for  the  purposes  of  this  chapter. 

In  case  of  a  contract  for  the  work  between  the  reputed  owner  and  his  con- 
tractor, the  liens  shall  extend  to  the  entire  contract  price,  and  such  contract  shall 
operate  as  a  lien  in  favor  of  all  persons,  except  the  contractor,  to  the  extent  of 
the  whole  contract  price,  and  after  all  such  liens  are  satisfied,  then  as  a  lien  for 
any  balance  of  the  contract  price  in  favor  of  the  contractor. 

All  net  contracts  shall  be  in  writing  when  the  amount  agreed  to  be  paid  there- 
imder  exceeds  one  thousand  dollars,  and  shall  be  subscribed  by  the  parties  thereto ; 
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and  the  said  contract,  or  a  memorandum  thereof,  setting  forth  the  names  of  all 
the  parties  to  the  contract,  a  description  of  the  property  to  be  affected  thereby, 
together  with  a  statement  of  the  general  character  of  the  work  to  be  done,  the 
total  amount  to  be  paid  thereunder,  and  the  amounts  of  all  partial  payments, 
together  with  the  times  when  such  payments  shall  be  due  and  payable,  shall, 
before  the  work  is  commenced,  be  filed  in  the  ofiSce  of  the  cotmty  recorder  of  the 
county,  or  city  and  county,  where  the  property  is  situated,  who  shall  receive  one 
dollar  for  such  filing ;  otherwise,  they  shall  be  wholly  void,  and  no  recovery  shall 
be  had  thereon  by  either  party  thereto; 

[Material  furnished  and  work  done  by  other  persons  than  contractor.]  And 
in  such  case,  the  labor  done  and  materials  furnished  by  all  persons  aforesaid,  except 
the  contractor,  shall  be  deemed  to  have  been  done  and  furnished  at  the  personal 
instance  of  the  owner,  and  they  shall  have  a  lien  for  the  value  thereof. 

History:  Enacted  March  11,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  409;  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  ^;  March  18, 
1885,  Stats,  and  Amdts.  1884-5,  p.  143 ;  March  15,  1887,  Stats,  and  Amdts.  1886-7, 

&152;  April  1,  1899,  Stats,  and  Amdts.  1899,  p.  34;  by  Cpde  Commission,  Act 
arch  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  188,  act  held  'anconstitutional,  see 
history,  §5  ante;  amendment  re-enacted  March  5,  1903,  Stats,  and  Amdts. 
1903,  p.  85. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Abandonment  of  contract. 
8, 4.  Agent  of  owner. 

5.  Same — Declarations  and  acts  of  alleged 

agent. 

6.  Same — Findings. 

7.  Same — Same— Failure  to  find. 

8.  Same — Presumption  raised  by  this  sec- 

tion. 

9.  Same — Same — Overthrow  of. 

10.  Amendment  of  1887 — Construction  of. 

11.  ''Bestowed" — Construction  of  word. 
12-14.  Bond— Liability  of  sureties— Void  con- 
tract. 

15.  Same— Effect  of  faUure  to  file  plans. 

16.  Breach  of  contract — ^Action  to  recover 

damages  for  prevention  of  perform- 
ance. 

17.  Canal — ^Lien  upon  completed  portion. 

18.  Cartage. 

19.  Same— Hauling  ^te  to  building. 

20.  Cessation   of  work   upon  building  for 

thirty  days. 
Bl.  Completion   of  building— Finding  that 
"owner  accepted  the  building  as  fin- 
ished. ' ' 

22.  Constitutional    law  —  New    constitution 

did  not  repeal  or  abrogate. 

23.  Same  —  Unconstitutionality   of   act   of 

1897. 

24.  Construction — Amount  of  contract. 

25.  Same — Classes  of  persons  affected. 
26,27.  Same — Materialmen  and  laborers. 

28.  Same — Penal  character  of  statute. 

29.  Same — Remedial  statute. 

30. 31.  Same — Strict  construction  required. 

32.  Same — Technical  construction  cannot  be 

indulged  in. 

33.  Written  contract. 

34.  Same — Same— Object  of  statute. 

35.  Contractor — Definition  of  term. 

36.  Same — Right  to  recover. 

37.  Corporations — Priority  of  liens. 

38.  Debtor's  application  of  money. 

39.  Direct  employment  of  laborer. 


40.  Electrical  apparatus. 

41.  Equitable  estate  is  equally  bound  with 

legal  title. 

42.  Evidence — Void  contract  as. 

43.  Extra  work — Recovery  for. 
44,45.  Form  of  action — Assumpsit. 

46.  Same — Proceeding  in  rem. 

47.  Same — Statutory. 

48.  Filing  claim  of  lien — ^Premature  filing. 

49.  Same — Time  and  manner  —  Contractor 

must  comply  with  statute. 

50.  Fixtures — Lien   claimed   upon  property 

of  third  person. 

51.  Same — Intention. 

52.  Same— <2uestion  of  fact. 

53.  Garnishment — Bight  to  garnishee  moneys 

of  contractor. 

54.  Grading — ^Lien  for  grading  city  streets. 

55.  '' Improvement " — Definition  of  term. 
56,57.  Interest   cannot   be   recovered   prior  to 

decision. 

58.  Jurisdiction  of  court — Amount  involved 

as  affecting. 

59.  Laborers'  lien. 

60.  Same — Materialmen  not  included. 

61.  Mantels,  tiles,  grates,  and  appurtenances 

thereto. 

62.  Material  used  "in  the  structure '*  means 

what. 

63.  Materials  must  be  furnished  to  be  used 

and  must  actually  be  used. 

64.  Same — Failure  of  court  to  find. 

65.  Same— Findings. 

66, 67.  Same— Material  must  be  furnished  ex- 
pressly for  particular  building. 
68, 69.  Memorandum — Signatures. 

70.  Same — Sufficiency  of. 

71.  Same — Verbatim  copy  of  contract. 
72,73.  Mining  claims — What  are. 

74.  Same — Is  *  *  a  structure. ' ' 

75.  Same  —  Inclusion   of   land   held   under 

Spanish  grant. 

76.  Same  —  Land    held   under   agricultural 

patent. 

77.  Same — Iron  pipe,  joints,  machinery,  etc 
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78. 
79. 
«),81. 
82. 
83. 
84. 
85. 
86. 
87. 

88. 
89. 

90. 

91. 

92-94. 

95. 

96. 
97. 

98. 
99. 

100. 

101. 
102. 
103. 
104. 
105. 
106. 
107-109. 


UO. 

111. 

112. 

113. 
114, 115. 
116,  U7. 

* 

118. 
119. 
120. 
121. 
122. 
123. 
124. 

125. 
126. 
127. 

128. 

129. 

130, 131. 

132. 

133. 

134, 135. 

136. 

137. 

138-141. 
142, 143. 

144. 

145. 

146-149. 


Same — Mill  erected  apon  mining  elaim. 

Same — Mining  maebineTy  and  toola. 

Same — Labor  upon  mine. 

Same — Same — Character  of  labor. 

Moving  building. 

Notice,  of  lien. 

Same— Stating  name  of  reputed  owner. 

Oil  wella  included. 

Original  contractors  —  Who  are  —  Em- 
ployers and  emplojrees. 

Papering  and  decorating  houae. 

Parties  to  action. 

Same — Contractors — Joinder  of  aa  eo- 
defendants. 

Personal  action. 

Personal  liability  of  owner. 

Plans  and  specifications — A  most  Impor- 
tant part  of  building  contract. 

Plans  and  drawings — Sun-print  copy. 

Pleading— Amendment  to  complaint  aa 
to  plans  and  specifications. 

Same — Completion  of  building. 

Same — ^Labor  in  mine-**Neces8aiy  alle- 
gations. 

Same — Ownership — Sufficient  averment 
as  to. 

Same — ^Uncertainty  In  complaint. 

Same — ^Value  of  materials. 

Same — ^Verification. 

Public  schoolhouse. 

Bailroads — Lien  for  materials. 

Same — Same — Sufficiency  of. 

Becordiog  and  filing— Effect  of  failure 
— Subcontractors,  materialmen,  arti- 
sans, and  laborers. 

Same — Failure  to  file  plans  and  specifi- 
cations. 

Service  of  notice. 

Set-off — ^Bight  of  by  owner. 

Sidewalks — Construction  of  in  cities. 

Shipping — ^Lien  upon  vessels. 

State  is  not  bound  by  general  words  in 
statute. 

Steam  plant  put  up  on  foundation. 
Street  work. 

"Structure" — ^Definition  of  term. 
Same — ^Mine  is  a  structure. 
Subcontractor — Contract  of. 
Same — Labor  of  employees. 
Same — May  have  judgment  against  eon- 
tractor. 

Same — ^Relation  to  owner. 

Same— Same — No  personal  judgment. 

Swings  and  seats  used  in  connection 
with  dancing-halls. 

Temporary  structure. 

Same — Use  of. 

'•Value'*— Definition  of  term. 

Same — Statement  of  value  of  service  or 
materials  furnished. 

'  *  Value ' '  of  work  done  is  extent. 

Variance. 

Verification  of  claim. 

Void  contract — Contractor  is  agent  of 
owner. 

Same — Parties  affected. 

Same — Rights  of  contractor. 

Same — Strict  construction  of  statute. 

Same — "Wholly  void"  has  same  mean- 
ing as  "void." 

Watchman  at  mine. 


1.  APPLIED,  CITED,  CONSTRUED.  RE- 
FERRED TO,  eta.  In:  Hooper  vs.  Flood.  54  Cat. 
218.  220  (citation  of  chapter  generally  on  ques- 
tion of  agency  of  one  party  for  another):  Ding* 
ley  vs.  Greene,  64  Cal.  338.  886  (cited  with  81192 
post);  Lothian  vs.  Wood.  66  Cal.  169.  168  (con- 
strued with  8  1192  post):  Sparks  vs.  Butte  Co.  Q. 
M.  Co.,  66  Cal.  889,  892  (construed  with  other  sec- 
tions); Holmes  vs.  Richet.  56  Cal.  807.  809.  38  Am. 
Rep.  64  (construed):  Oermania  B.  &  Ln  Assoc, 
vs.  Wagner,  61  Cal.  349.  353.  354  (construed 
with  other  sections);  Williams  vs.  Santa  Clara 
M.  Assoc,  66  Cal.  193.  196.  197,  5  Pac.  Rep.  85 
(construed  with  81185  post);  Curnow  vs.  Blue 
Gravel  &  H.  L.  Co..  68  Cal.  262.  266.  4  Pac.  Rep. 
149  (citation  of  chapter  generally  In  determin- 
ing sufficiency  of  complaint):  McCants  vs. 
Bush,  70  Cal.  126,  126.  It  Pac.  Rep.  601  (chap- 
ter on  liens  of  mechanics  referred  to);  Richara« 
vs.  Shear.  70  Cal.  187,  189.  11  Pac.  Rep.  6C? 
(construed  with  89  1240,  1241  Civil  Code): 
Palmer  vs.  White,  70  Cal.  220,  221,  11  Pac.  Rep. 
647  (construed  with  8  1197  post);  Southern  Cali- 
fornia L.  Co.  vs.  Schmidt.  74  Cal.  625,  626,  627, 
16  Pac.  Rep.  616  (construed):  Patent  Brick  Co. 
vs.  Moore.  75  Cal.*  205.  212,  16  Pac.  Rep.  890 
(construed);  Holland  vs.  Wilson.  76  Cal.  484, 
486,  18  Pac.  Rep.  412  (construed);  Giant  P.  Co. 
vs.  San  Diego  F.  Co.,  78  Cal.  198.  196.  197.  201. 

80  Pac  Rep.  419  (construed  and  applied);  West 
Coast  L.  Co.  vs.  Newkirk.  80  Cal.  276.  278.  22 
Pac  Rep.  231  (construed  with  other  sections); 
Silvester  vs.  Coe  Q.  M.  Co.,  80  Cal.  610.  612.  22 
Pac.  Rep.  217  (construed):  Kellogg  vs.  Howes. 

81  C:al.  170.  178.  176,  22  Pac  Rep.  608.  6  L.  R. 
A.  688  (construed);  Jewell  vs.  McKay.  82  Cal. 
144.  149,  160,  28  Pac.  Rep.  189  (construed  and 
applied);  Bewick  vs.  Muir.  83  Cal.  368.  373.  23 
Pac  Rep.  389  (construed):  KerckhoflC-Cuzhe'r M. 
&  Ih  Co.  vs.  Cummings.  86  Cal.  22.  l^l^Si,  24 
Pac  Rep.  814  (construed  with  81184  post); 
Russ  L.  &  M.  Co.  vs.  Garrettson.  87  Cal.  689. 
681,  698,  694.  26  Pac.  Rep.  747  (construed  with 
6  1184  post) ;  Giant  P.  Co.  vs.  San  Diego  F.  Co.. 
88  Cal.  20,  22,  26  Pac.  Rep.  976  (construed); 
Booth  vs.  Pendola,  88  Cal.  86,  42,  23  Pac.  Rep. 
200,  86  Id.  1101  (construed);  Mayrhofer  vs. 
Board  of  Education,  89  Cal.  110.  112,  23  Am. 
St  Rep.  461,  26  Pac.  Rep.  646  (construed  and 
applied);  San  Diego  L.  Co.  vs.  Wooldredge,  90 
Cal.  674,  678,  27  Pac.  Rep.  481  (construed); 
Reed  vs.  Norton,  90  Cal.  690.  599,  600.  601.  602. 
26  Pac.  Rep.  767.  87  Id.  426  (construed  and  ap- 
plied); Hinckley  vs.  Field's  B.  &  C.  Co.,  91  Cal. 
186,  188,  139,  27  Pac.  Rep.  594  (construed  with 
81184  post):  Klesslg  vs.  AUspaugh.  91  Cal.  234.. 
886,  287.  27  Pac.  Rep.  662  (construed);  Covell 
vs.  Washburn.  91  Cal.  560.  561.  27  Pac  Rep.  859 
(construed  with  81184  post):  Baird  vs.  Peall. 
92  Cal.  236.  287.  28  Pac.  Rep.  285  (construed 
With  other  sections);  Willamette  S.  M.  Co.  vs 
Kremer.  94  Cal.  205.  207.  208.  29  Pac.  Rep.  633 
(construed);  Willamette  L.  &  M.  Co.  vs.  Los 
Angeles  C.  Co..  94  Cal.  229,  234.  236.  29  Pac. 
Rep.  626  (construed):  Yancy  vs.  Morton,  94  Cal. 
668,  560.  29  Pac.  Rep.  1111  (construed):  Reb- 
man  vs.  San  Gabriel  V.  L.  A  W.  Co.,  95  Cal.  390. 
893.  894.  395.  30  Pac.  Rep.  564  (construed  and 
applied);  Kreuzberger  vs.  WJngfleld,  96  Cal. 
261.  257.  31  Pac.  Rep.  109  (construed  as  not 
applying);    Hanson    vs,    Cordano.    96    Cal.    441, 
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442,  31  Pac.  Rep.  457  (construed);  Schmid  vs. 
Busch,  97  Cal.  184.  188.  31  Pac.  Rep.  893  (con- 
strued with  S1184  post):  Santa  Clara  V.  M.  & 
L.  Co.  vs.  Williams  (Cal.  Dec.  8.  1892).  31  Pac. 
Rep.  1128  (cited  with  9  1187  post);  Barker  vs. 
Doherty.  97  Cal  10.  11.  31  Pac.  Rep.  1117  (con- 
strued); Mills  vs.  La  Verne  L.  Co..  97  Cai.  254, 
257,  33  Am.  St.  Rep.  168.  32  Pac.  Rep.  169  (con- 
strued with  9  1187  poftt);  Giant  P.  Co.  vs.  San 
Diego  K.  Co..  97  Cal.  263.  266.  32  Pac.  Rep.  172 
(construed);  Morris  vs.  Wilson,  97  Cal.  644. 
645.  646.  32  Pac.  Rep.  801  (construed):  Spinney 
vs.  Grifflth.  98  Cal.  149,  152.  154.  32  Pac.  Rep. 
974  (construed);  Greig  vs  RIordan.  99  Cal  316. 
319.  33  Pac.  Rep.  913  (construed);  Kiesslg  vs. 
Allspaugh.  99  Cal.  452.  453.  454.  34  Pac.  Rep. 
106  (construed):  Dunlop  vs.  Kennedy  (Cal.  Aug. 
31.  1893).  34  Pac.  Rep.  92.  94  (construed  with 
other  sections);  Williams- vs.  Mountaineer  G. 
M.  Co..  102  Cal.  134.  139.  140.  142.  34  Pac.  Rep. 
702.  36  Id.  388  (construed):  Palmer  vs.  Lavigne. 
104  Cal.  30,  31,  37  Pac.  Rep.  775  (construed): 
Butterworth  vs.  Levy.  104  Cal.  506.  607,  38  Pac. 
Rep.  897  (construed):  First  Nat.  Bank  vs.  Per- 
rls  Irr.  Dlst..  107  Cal.  55.  tfO,  64,  40  Pac.  Rep.  45 
(construed  with  9  1184  post);  Morse  vs.  De 
Ardo.  107  Cal.  622.  623,  40  Pac.  Rep.  1018  (con- 
strued): Davis  vs.  McDonough.  109  Cal.  547, 
549,  42  Pac.  Rep.  460  (construed  with  other  sec- 
tions); Fernandez  vs.  Burleson.  110  Cal.  164,  168. 
52  Am.  St.  Rep.  75,  42  Pac.  Rep  566  (construed 
with  9  1187  post);  Warren  vs.  Hopkins.  110  Cal. 
506,  510,  42  Pac.  Rep.  986  (construed  with  other 
sections);  Joost  vs.  Sullivan.  Ill  Cal.  286,  293, 

43  Pac.  Rep.  896  (construed);  Roebllng's  Sons 
Co.  vs.  Humboldt  E.  L.  &  P.  Co..  112  Cal.  288.   291. 

44  Pac.  Rep.  568  (construed  with  91184  post); 
F^l^noL.  &  8.  Bank  vs.  Rusted  (Cal.  June  17. 
1897),  49  Pac.  Rep.  196  (construed):  Neihaus  vs. 
Morgan  (CaL  June  2,  1896).  45  Pac.  Rep.  256.  257. 
(ronstrued);  Donohoe  vs.  Trinity  C.  G.  A  S.  M. 
Co..  113  Cal.  119.  12S,  46  Pac.  Rep.  259  (con- 
strued). Jurgeson  vs.  Diller.  114  Cal.  491.  492. 
S6  Am.  et  Rep.  88,  46  Pac.  Rep.  610  (construed); 
McMenomy  vs.  White,  115  Cal.  889,  842.  47  Pac. 
Rep.  109  (construed  and  applied):  Pierce  vs. 
Birkholm,  115  Cal.  667.  661.  47  Pac.  Rep.  681 
(construed):  Gnekow  vs.  Confer  (Cai.  March  31. 
1897),  48  Pac.  Rep.  831  (construed):  Santa  Crus 
Rock  P.  Co.  vs.  Lyons.  117  Cal.  212.  214.  59  Am. 
St.  Rep.  174.  48  Pac.  Rep  1097  (construed  with 
91191  post);  Kuhlman  vs  Burns,  117  Cal.  469, 
472,  49  Pac.  Rep.  685  (construed  and  applied); 
Marchant  vs.  Hayes.  117  Cal    669.  671.  49  Pac. 

>  Rep  840  (construed):  Russ  &  S.  Co.  vs.  Crich- 
ton.  117  Cal.  695.  699.  49  Pac.  Rep  1048  (cited); 
Hamilton  vs.  Delhi  M.  Co.,  118  Cal.  148,  154,  50 
Pac  Rep.  378  (construed);  Pacific  R.  M.  Co.  vs. 
Bear  Valley  I.  Co..  120  Cal.  94,  96.  96,  65  Am. 
St.  Rep  158,  52  Pac.  Rep  136  (cortstrued);  Ma- 
dera F.  A  T.  Co.  vs.  Kendall.  120  Cal.  182.  184. 
65  Am.  St.  Rep.  117,  62  Pac.  Rep  304  (construed 
and  applied):  Evans  vs.  Judson.  120  Cal.  282. 
285.  52  Pac.  Rep.  585  (construed  with  §1185 
post);  San  Francisco  L.  Co.  vs.  O'Nell.  120  Cal. 
455.  456.  457,  52  Pac.  Rep.  728  (construed):  Bry- 
son  vs  McCone.  121  Cal.  153,  155,  53  Pac.  Rep. 
637  (construed  and  applied):  West  Coast  L.  Co. 
vs.  Knapp.  122  Cal.  79,  81.  64  Pac.  Rep.  533  (con- 
strued with  9  1184  post):  Macomber  vs.  BIgelow, 
123  Cal.   532.  533,  56  Pac.  Rep.  449   (cited  with 


9  1193  post);  Bianchi  vs.  Hughes.  124  Cal.  24. 
28.  56  Pac.  Rep.  610  (construed).  Macomb«r  vs. 
Bigelow.  126  Cat.  9.  13.  14,  68  Pac.  Rep.  312 
(construed);  Jordan  vs.  Myres.  126  Cal.  6f6.  567, 
68  Pac.  Rep.  1061  (construed).  Johnson  vs. 
Goodyear  M  Co..  127  Cal.  4,  10.  78  Am.  St.  Rep. 
17.  59  Pac.  Rep  304.  47  L.  R.  A.  338  (construed 
with  act  of  March  29.  1897.  Stats.  1897  p.  231); 
Donnelly  vs.  Adams.  127  Cal.  24.  25.  59  Pac.  Rep. 
208  (construed).  Brlngham  vs.  Knox,  127  Cal. 
40,  41.  43.  44.  59  Pac.  Rep.  198  (construed  and 
applied);  Miller  vs.  Carlisle.  127  Cal.  327.  32S. 
59  Pac.  Rep  785  (construed  and  applied  with 
9  1195  post);  Mangrum  vs.  Truesdale,  128  Cal. 
145,  147.  60  Pac.  Rep.  775  (cited  with  91203 
post):  Weatherly  vs.  Van  Wyck.  128  Cal.  329. 
330.  60  Pac.  Rep.  846  (construed  and  applied). 
Chapplus  vs.  Blankman.  128  Cal.  362.  366.  60 
Pac.  Rep.  925  (construed  and  applied):  Blinn 
L  Co.  vs.  Walker.  129  Cal.  62.  65.  61  Pac.  Rep. 
664  (construed);  Union  S.  M.  Wks.  vs  Dodge. 
129  Cal.  390.  394.  395.  62  Pac.  Rep.  41  (con- 
strued and  applied):  McClain  vs  Hutton.  131 
Cal  132.  144.  61  Pac.  Rep  273.  63  Id.  182.  622 
(construed);  McDonald  vs.  Hayes.  132  Cal.  490. 
495.  64  Pac.  Rep.  850  (cited  with  other  sec- 
tions); Santa  Cruz  R.  P.  Co.  vs.  Lyons.  133  Cal. 
114.  118.  65  Pac.  Rep.  329  (cited  with  9  1191 
post);  Laidlaw  vs.  Marye.  133  Cal.  170.  172.  173. 
174.  177.  65  Pac.  Rep.  391  (construed);  Reese  vs. 
Bald  Mt.  C.  G.  M.  Co..  133  Cal.  285.  286.  288.  65 
Pac.  Rep.  578  (construed);  Stimson  M  Co.  vs. 
Braun.  136  Cal.  122.  125.  89  Am.  St.  Rep.  116. 
68  Pac.  Rep.  481.  67  L.  R.  A.  726  (construed); 
California  I.  C.  Co.  vs.  Bradbury.  1S8  Cal.  328. 
333.  71  Pac.  Rep.  346.  617  (cited  In  dis.  op.): 
Weldon  vs.  Superior  Court,  138  Cal.  427,  430.  71 
Pac.  Rep.  502  (construed  with  91184  post); 
Jones  vs.  Kruse.  138  Cal.  613.  614,  616.  72  Pac. 
Rep.  146  (construed  and  applied);  Snell  vs. 
Bradbury.  139  Cal.  879.  880.  73  Pac.  Rep.  160 
(construed);  Ah  Louis  vs.  Harwood,  140  Ctfl. 
500,  604,  74  Pac.  Rep.  41  (construed  and  ap- 
plied): Stimson  M  Co.  vs.  Los  Angeles  T.  Co.. 
141  Cal.  30.  82,  74  Pac.  Rep.  367  (construed  and 
applied);  Bennett  vs.  Beadle.  142  Cal.  239.  242. 
75  Pac.  Rep.  843  (construed):  Williams  vs. 
Hawley.  144  Cal.  97.  99.  102.  77  Pac.  Rep  762 
(construed);  Humboldt  L.  M.  Co.  vs.  Crisp.  146 
Cal  686.  688.  81  Pac.  Rep.  30  (construed  with 
9  1185  post);  Parke  &  L.  Co.  vs.  Inter  Nos  O  & 
D.  Co..  147  Cal.  490.  492.  82  Pac.  Rep.  61  (con- 
strued): Berentz  vs.  Kern  King  Oil  &  D.  Co. 
(Cal.  App.  June  17.  1905).  84  Pac  Rep  45  (as 
amended  by  Stats.  1899  p.  34,  construed  with 
9  1185  post  as  applying  to  mines  of  ore  and  not 
to  oil  wells);  Berentz  vs.  Belmont  Oil  Co. 
(Cal.  Jan.  30.  1906).  84  Pac.  Rep.  47  (construed 
with  99  1185.  1187  post  as  giving  laborers  de- 
veloping oil  on  80-acre  tract  lien  on  whole 
tract):  Hampton  vs.  Christensen  (Cal.  Nov.  25. 
1905).  84  Pac.  Rep.  200  (construed  and  applied). 

2.  ABANDOXMB.\T  OF  CONTRACT— Find- 
ings  as  to  wilful  abandonment  of  contract  by 
contractor  indicates  breach  by  him  of  his 
agraement  and  Is  inconsistent  with  bona  flde 
attempt  to  perform  his  contract.— Marchant  vs. 
Hayes,  117  Cal.  669,  672.  49  Pac.  Rep.  840. 

S.  AGBNT  OF  OWNER.— Person  not  ex- 
pressly authorized  by  owner  of  mine  to  act  in 
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his  behalf  cannot  be  held  to  be  constructive 
affent  of  such  owner  under  provision  of  statute, 
unless  be  Is  person  having  charge  of  mining. 
as  provided  In  statute.  This  means  that  person 
thus  In  charge  of  mine  was  doing  some  work 
open  mine  Itself,  for  purpose  of  extracting 
ores  therefrom-^Winiams  vs.  Hawley,  144  Cal. 
IT.  19.  103.  77  Pac.  Rep.  7«2. 

4.    Agent  referred  to  In  this  section  must  be 
agent  of  owner  of  building,  mine,  or  Improve- 
ment—Reese vs.  Bald  Mt.  C.  O.  M.  Co..  133  Cal. 
^  28S.  287.  63  Pac.  Rep.  378 

I      i.     Declaratloms   and   acts  of  alleged   agent, 

under  provisions  of  our  Mechanics'  Lien  Law, 
are  admitted  to  establish  prima  facie  fact  of 
agency.— Donohoe  vs.  Trinity  C.  G.  &  S.  M.  Co.. 
113  Cal.  119.  123.  43  Pac.  Rep.  259. 

f.  Flndimg  that  person  was  In  possession  of 
premises  under  contract  with  owner,  and  that 
contract  authorized  such  person  to  occupy  and 
hold  possession,  and  to  make  improvements  and 
prosecute  development  work,  and  prospect  In 
mine,  is  not  finding  that  such  person  was 
agent  of  owner  within  meaning  of  section,  nor 
IS  it  finding  that  he  was  contractor,  subcon- 
tractor, or  builder,  nor  that  he  was  person 
having  charge  of  any  mine,  or  construction, 
alteration,  or  repair  of  any  building  or  other 
improvement.— Reese  vs.  Bald  Mt.  C.  O.  M.  CO- 
DS Cal.  286.  287.  65  Pac.  Rep   578. 

7«  Same — Fallare  '  to  find  upon  issue  of 
agency  where  work  is  alleged  to  have  been 
performed  at  Instance  of  person  in  possession 
of  premises.  Is  error  because  finding  in  such 
base  is  materlaL— Reese  vs.  Bald  Mt.  C  G.  M 
Co..  133  Cal.  285.  288.  65  Pac.  Rep  678.  See 
Soto  va  Irvine.  60  Cal.  436;  Spect  vs.  Spect.  88 
Cal.  437.  439.  22  Am.  St.  Rep.  314.  26  Pac.  Rep. 
203.  13  Lu  R.  A.  137;  Malone  vs.  Bosch.  104  Cal. 
680.  681.  38  Pac.  Rep.  616. 


8.  Preanptloa  raised  by  tkla  eeetfoo  that 
person  la  charge  of  mine  Is  agent  of  owner  for 
purpose  of  employing  labor  may  be  repelled  by 
other  proof. — Jurgenson  vs.  Dlller.  114  Cal.  491. 
492.  66  Am.  St.  Rep.  83.  46  Pac.  Rep.  610.  See 
Donohoe  vs.  Trinity  C.  G.  &  8.  M.  Co..  113  Cal. 
119.  46  Pao.  Rep.  269. 

%  Same — Overthrow  of.— Owner  or  other 
person  In  interest  might  overthrow  presump- 
tion arising  from  declarations  and  acts  of  al- 
leged agent  as  to  his  agency,  by  proof  of  want 
of  knowledge  of  employment  of  alleged  agent, 
coupled  with  showing  that  he  had  exercised 
ordinary  care  in  premises:  but  where  no  such 
proof  Is  offered,  and  evidence  supporting  agency 
stands  uncontradicted,  findings  of  court  will 
not  be  disturbed  on  appeal.— Donohoe  vs.  Trin- 
ity C.  G.  A  8.  M.  Co..  113  Cal.  119.  124,  46  Pac. 
,  Rep  259. 

I      If.     AMENDMEIVT  OP  1887— Constnictloa  of. 

,  —After  amendment  of  this  section  was  made 
i  bjr  legislature  In  1887.  owner  or  contractor 
could  satisfy  statute  by  filing  either  contract 
or  memorandum  setting  forth  matters  stated  In 
section:  but  If  he  filed  contract  he  must  file 
whole  of  It.  Including  drawings  and  speciflca- 
tlonst  If  they  are  made  part  thereof:  while  If 
hs  flies  memorandum,  such  memorandum  must 


contain  all  matters  which  are  prescribed  in 
statute  as  equivalent  of  contract.— Willamette 
L.  A  M.  Co.  vs.  Los  Angeles  C.  Co..  94  Cal.  229. 
284,  29  Pac.  Rep.  629. 

11.  "BESTOWED'*— CoBstmctlon   of    word.— 

Legislature  In  using  word  "bestowed'*  Instead 
of  word  "performed"  meant  "used"  or  "placed." 
This  language  shows  that  It  was  Intended  to 
give  subcontractor  lien  for  labor  that  he 
causes  his  employees  to  perform  on  building. — 
Macomber  vs.  Blgelow.  126  Cal.  9.  14.  38  Pac 
Rep.  312. 

12.  BOND— Liability   of   svretles— Void   eoa- 

tract.— Party  who  gives  bond  as  Independent 
security  and  thereby  Induces  another  to  make 
full  payment  of  contract  price  for  construction 
of  building  Is  in  no  position  to  deny  liability 
upon  It.  and  If  In  order  to  sustain  an  action. 
It  Is  necessary  that  bond  should  be  based  upon 
valid  building  contract,  it  will  be  held  that 
obligor  is  estopped  to  dispute  truth  of  particu- 
lar recitals  contained  in  bond  as  to  such  con- 
tract.—Kiessig  vs.  Allspaugh.  91  Cal.  234.  238. 
27  Pac.  Rep.  662. 

13.  Bond  Is  not  void  although  contract  for 
performance  of  which  It  Is  given  is  void  under 
provisions  of  this  section.— Kiessig  vs.  Alls- 
paugh. 99  Cal.  452.  454.  34  Pac.  Rep.  106  dis- 
approving Schallert-Ganahl  L.  Co.  vs.  Neal.  90 
Cal.  213,  27  Pac.  Rep.  192. 

14.  Bond  given  upon  contract  void  under 
statute  for  failure  to  record,  purpose  of  which 
was  not  to  secure  plaintiff  reimbursement  for 
any  damage.  Is  an  obligation  created  by  law 
and  exists  independently  of  building  contract 
and  Is  not  affected  by  any  defect  therein.— 
Kiessig  vs.  Allspaugh.  91  Cal.  234,  237,  27  Pac. 
Rep.   662. 

15.  Effect  of  failure  to  Ale  plans. — Bond  given 
by  contractor  to  owner  of  building  guarantee- 
ing performance  of  contract  according  to  con- 
ditions thereof  is  binding  upon  sureties  not- 
withstanding that  plans  and  specifications  are 
not  filed  with  county  recorder. — Blythe  vs  Rob- 
inson. 104  Cal.  239.  37  Pac.  Rep.  904;  McMenomy 
vs.  White.  115  Cal   339.  344.  47  Pac.  Rep.  109 

As  to  bond  given  by  eontraetor  for  constmc- 
tlon  of  •choolhovae  binding  upon  such  con- 
tractor although  not  within  letter  of  this  sec- 
tion, see  post  8  1203  and  note  par.  10. 

16.  BREACH  OF  CONTRACT— Action  to  re- 
cover damages  for  prevention  of  perfornance 

of  contract  cannot  be  maintained  by  contractor 
against   owner   where  contract   between   them 
was     void     for     non-recordation— Palmar     vs 
White.  70  Cal.  220.  221.  11  Pac.  Rep  647 

17«     CANAL — Lien  npon  completed  portion. — 

Lien  of  plaintiff  and  plaintiff's  assignor  for 
materials  furnished  and  used  In  construction 
of  canal  may  be  claimed  upon  completed  poi  - 
tlon  of  such  canal  and  it  Is  not  compulsory  that 
lien  should  Include  Incomplete  portion  where 
such  Incomplete  portion  remains  of  no  value 
or  utility.— Pacific  R.  M.  Co,  vs  Bear  Valley  1. 
Co..  120  Cal.  94.  101.  66  Am.  St.  Rep.  158.  52  Pac. 
Rep.  186. 

18.  CARTAGE,  If  allowed  at  all.  Is  allowed 
as  part  of  value  of  materials.— West  Coast   I. 
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Co.  vs.  Newkirk.  80  Cal.  275,  280,  22  Puc.  Rep. 
281. 

19.  Haallmv  alate  to  balldlns  and  delivering 
It  to  co|itractor,  Is  not  performing  labor  upon 
or  furnishing  material  to  be  used  on  building 
within  terms  of  statute,  and  does  not  entitle  to 
any  lien.— Wilson  vs.  Nugent.  126  Cal.  280.  284. 
67  Pac.  Rep.  1008.  See  Adams  vs.  Burbank,  103 
Cal.  646.  651.  37  Pac.  Rep   640. 

20.  CESSATION  OF  WORK  UPON  BIXILO- 
ING  FOR  THIRTY  DAYS  before  lien  claims  are 
filed  is  sufflclent  completion  within  meaning 
of  code  to  entitle  claimant  to  make  such  filing. 
—Reed  vs  Norton.  90  Cal.  590.  600.  26  Pac.  Rep. 
767.  27  Id  426  See  Kerckhoff-Cuzner  M.  &  L. 
Co    vs.  Olmstead.  85  Cal.  84.  24  Pac    Rep    648. 

21.  COMPLETION  OF  BUILDING— Finding 
that  owner  **accepted  the  bailding  as  flnlahed,** 

cannot  be  construed  as  flndlng  that  such  build- 
ing was  in  fact  finished,  or  completed  as  re- 
quired by  act  in  order  to  permit  filing  of  liens, 
and  as  starting  point  of  time  within  which 
liens  may  be  filed. — Jones  vs.  Kruse.  13S  Cal. 
618.  616.  72  Pac.  Rep.  146.  See  Willamette  S. 
M.  Co.  vs.  Kremer.  94  Cal.  205,  208.  29  Pac. 
Rep.  633. 

22.  CONSTITUTIONAL  LAW— Netr  constitu- 
tion did  not  repeal  or  abrogate  the  then  existing 
taw.  giving  liens  to  mechanics  and  others  upon 
real  property,  found  in  this  section  and  S  1184 
to  1199  post.  Such  law  was  preserved  In  full 
force  and  effect  by  section  1  article  XXIT  of 
constitution. — Germania  B.  &  L.  Assoc,  vs.  Wag- 
ner. 61  Cal.  349,  353. 

28.     Unconatltntlonallty  of  act  of  1897.— Act 

of  March  29,  1897,  applies  only  to  two  classes 
of  persons:  1st.  corporations  doing  business  in 
this  state,  and  not  to  corporations  of  any  other 
state;  2nd,  to  laborers  performing  labor  for  such 
corporations;  and  as  such  act  discriminates  In 
favor  of  one  class  and  against  another  It  Is 
unconstitutional  and  void. — Johnson  vs.  Good- 
year M.  Co.,  127  Cal.  4,  10,  78  Am.  St.  Rep.  17. 
69  Pac.  Rep.  304,  47  L.  R    A.  338. 

24.     CONSTRUCTION— AnoonC  of  contract.- 

This  section  and  S  1184  post  are  not  limited  to 
cases  where  contract  price  exceeds  one  thou- 
sand dollars,  but  apply  to  cases  where  contract 
is  less  than  one  thousand  dollars,  notwith- 
standing contract  price  is  to  be  paid  in  sopie- 
thlng  other  than  money  — Schmid  vs.  Busch.  97 
Cal.  184.  188,  31  Pac.  Rep.  893 

28.  Classes  of  persons  affected.— This  section 
afreets  rights  of  three  distinct  classes  of  per- 
sons. 1st.  the  owner.  2nd.  the  original  con- 
tractor; 3rd.  subcontractors,  materialmen, 
artisans  and  laborers —Laidlaw  vs  Marye.  133 
Cal.  170.  174.  65  Pac   Rep.  391 

26.  Materialmen  and  laborers  are  protected 
in  their  right  to  lien  by  provision  in  this  section 
requiring  contract  to  be  In  writing  and  made 
matter  of  public  record.  By  being  placed  upon 
record  contract  is  open  to  their  inspection  and 
if  they  are  not  content  with  Its  provisions  they 
may  decline  to  furnish  any  materials  for 
buildings  or  to  perform  any  labor  thereon.— 
Rlimson  vs.  Braun.  136  Cal.  122.  126.  89  Am. 
St.  Hep    116.  63  Pac  Rep.  481    57  L.  R.  A.  726. 


27.  This  section  is  Intended  to  preserve 
right  of  materialman,  who  has  duly  filed  his 
Hen  according  to  statute  in  cases  where  con- 
tractor has  failed,  by  reason  of  not  filing  his 
contract  to  preserve  materialman's  right 
thereunder;  and  language  of  statute  an- 
nounces law  in  such  cases  that  materialman 
may  duly  file  his  lien  and  enforce  it.  just  as  if 
owner  of  building  had  bought  or  contracted  for 
materials  In  beginning.  Instead  of  contractor. — 
Southern  Cal.  L.  Co.  vs.  Schmitt.  74  Cal.  625. 
627.  16  Pac.  Rep.  616. 

28.  Penal  character  off  statute. — Provision  In 
this  section  providing  In  certain  cases  that  con- 
tract shall  be  wholly  void  ts  highly  penal  In 
its  character,  for  violation  of  its  mandate  sub- 
jects owner  to  liability*  for  debts  which  he 
never  agreed  to  pay.  and  from  which  he  re- 
ceives no  benefit.  Like  other  statutes  which 
create  forfeiture  or  imposed  penalty  it  is  to  be 
strictly  construed  against  such  liability— Snell 
vs.  Bradbury.  139  Cal  379.  382.  73  Pac.  Rep 
150.  See  Irvine  vs.  McKeon,  23  Cal.  472.  473; 
Trumpler  vs.  Bemerly.  39  Cal.  490;  Moore  vs. 
Lent.  81  Cal.  502.  506.  22  Pac   Rep.  875. 

20.  Remedial  statute. — Statute  is  remedial, 
and  for  purpose  of  carrying  it  Into  effect  object 
for  which  it  is  enacted  is  to  receive  liberal 
cpnstruction.  and  notices  which,  under  its  pro- 
visions, are  to  be  given,  have  regard  to  sub- 
stance rather  than  to  form.— McGlnty  vs.  Mor- 
gan. 122  Cal.  103.  54  Pac.  Rep  392.  Macomber  / 
vs.  Blgelow.  126  Cal.  9.  16.  58  Pac.  Rep.  312. 

30.  Strict  constrnctlon  required. — All  of  Me- 
chanics' Lien  Act  must  be  strictly  construed, 
because  rights  are  given  thereby  in  derogation  • 
of  common  law.— Holmes  vs.  Rlchet,  56  Cal.  307. 
810,  38  Am.  Rep.  54.  But  as  to  present  rule 
that  all  statutes  are  liberally  construed  in  this 
state,  see  ante  f  4  and  note. 

81.  This  section  should  not  receive  construc- 
tlion  unduly  favoring  imposition  of  penalty  of 
forfeiture.  In  any  case  statute  which  deals 
with  constitutional  right  of  owner  of  property 
to  make  contracts  relating  to  its  use  and  en- 
joyment, restrictions  of  right  can  go  only  to 
form  of  contract,  and  cannot  be  extended  be- 
yond what  is  expressed —Snell  Vs.  Bradbury, 
139  Cal.  379,  382.  73  Pac.  Rep.  150.  See  Stlmson 
M.  Co  vs.  Braun,  136  Cal  122,  125.  89  Am  St. 
Rep.  116,  68  Pac.  Rep.  481.  67  L.  R.  A.  726 

32.  Technical  constrnctlon  cannot  be  In- 
dulged In  for  purpose  of  visiting  penalty  upon 
owner  unless  there  has  been  substantial  failure 
to  comply  with  law;  such  as.  if  denied,  would 
defeat  remedial  purposes  of  statute;  but  if 
there  be  reasonable  doubt  as  to  construction  of 
statute,  owner  should  have  benefit  of  sucb 
doubt.— Joost  vs.  Sullivan,  111  Cal.  286.  296.  43 
Pac.  Rep.  896;  Shanklln  v».  Gray.  Ill  Cal.  88.  95. 
48  Pac.  Rep.  399. 

83.  Written  contract.— tJnder  this  section  it 
Is  necessary  that  whole  contract  shall  be  In 
writing  and  signed  by  parties  thereto.— Don- 
nelly vs.  Adams.  127  Cal.  24,  25.  59  Pac.  Rep. 
208, 

34.  Same  —  Object  of  atatuta  In  requir- 
ing contracts  in  excess  of  one  thousand  dollars 
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to  be  filed  with  recorder  It  twofold:  let,  at 
security  to  owner,  who  It  thereby  thlolded  from 
liablUty  to  suheontractort,  laborers,  and  mala* 
rialmen.  beyond  hia  contract;  2nd,  to  afford  In- 
formation to  all  others  furnishing  materials 
or  performing  service  In  and  about  contem- 
plated improvement,  upon  which  to  predicate 
an  opinion  founded  upon  value  of  property, 
price  to  be  paid.,  and  dates  of  payment,  as  to 
whether  contract  price  Is  such  as  will  afford 
adequate  security  and  lien  under  statute  suffi- 
cient to  warrant  them  In  bestowing  their  labor 
or  furnishing  materials  for  proposed  Improve- 
ment.—Greig  vs.  Rlordan,  99  Cal.  316,  319,  3S 
Pac.  Rep.  913. 

S8.    CONTRACTOR— Deflaltftoa     of     term.  — 

W^ord  contractor  as  used  In  this  section  does 
not  apply  to  one  who  contracts  to  furnish  ma- 
terial only.— Hinckley  vs.  Field's  Biscuit  Co., 
II  CaL  136,  139,  27  Pao.  Rep.  594.  See  Bryson 
vi  llcCone,  121  CaL  163.  166.  63  Pao.  Rep.  637. 

As  to  **orlglMaI  coatraetor,"  sseaalag  ofy 
see  post  1 1187  and  no'te. 

Si.  Right  to  reeover.— Contractor  has  no 
right  of  recovery  unless  he  can  show  that  he 
lias  completed  contract  on  his  part,  or  that 
lu  completion  has  been  In  some  way  waived 
or  excused.— Marchant  vs.  Hayes,  117  Cal.  669, 
171.  49  Pac.  Rep.  840. 

As  te  eacepttoa  Ib  favor  of  eoatraetor,  as  to 
psysieBt  for  work  otherwise  thmm  la  SBoaey» 
see  post  I  1184  and  note  par.   44. 

S7.  CORPORATION— Priority  of  liens.— Ma- 
terialman or  contractor  who  has  furnished 
material  for  or  constructed  building  for  cor- 
poration, and  who  has  filed  his  notice  of  lien 
u  provided  In  this  section,  cannot  be  defeated 
In  his  right  by  statute  giving  lien  In'  favor  of 
laborers  who  perform  labor  for  corporations, 
since  his  lien  attached,  giving  to  such  laborers 
priority,  where  such  statute  applies  only  to 
one  class  of  laborers  to  exclusion  of  another 
class  of  laborers.— Johnson  vs.  Goodyear  M. 
Co..  127  Cal.  4.  U,  78  Am.  St.  Rep.  17.  59  Pac. 
Rep.  304.  47  L.  R.  A.  338. 

38.  DEBTOR'S  APPLICATION  OF  MONEY.— 
Mode  by  which  debtor  manifests  his  Intention 
to  apply  moneys  paid  to  him  for  extinction 
of  any  particular  obligation  Is  immaterial,  pro- 
vided that  at  time  debtor  Intended  to  make 
particular  application  of  moneys,  and  creditor 
veil  knew  that  debtor  so  Intended.— Hanson 
vs.  Cordano.  96  Cal.  441.  443,  31  Pac.  Rep.  457. 

DBDUCTION8  OWNER  MAY  MAKE  from 
payments  to  contractor, — as  to,  see  Hampton 
vs.  Chrlstensen  (Cal.  Nov.  26,  1906).  84  Pac. 
Rep.  200. 

89.     DIRECT  EMPLOYMENT  OF  LABORER. 

-Statute  does  not  require  that  laborer  must 
have  been  hired  originally  to  do  particular 
vork  for  which  lien  is  given,  and  that  he  must 
under  that  hiring  have  performed  such  work; 
It  says  he  shall  have  lien  if  he  performs  work, 
whether  employed  directly  for  such  purpose  or 
for  some  other  purpose. — Ah  Louis  vs.  Har- 
wood.  140  Cal.  600,  603,  74  Pac  Rep.  41. 

46.  ELECTRICAL  APPARATUS.  —  Contract 
•ettlng  up  electrical  apparatus  and  machinery 
necessary  In  construction  of  electric- light 
vorks  is   controct    for    material    and    nothing 


more.-*Roebllng's  S.  Co.  vs.  Humboldt  E.  L 
A  P.  Co.,  112  Cal.  288,  290.  44  Pa&  Rep.  668 
See  Hinckley  vs.  Field's  B.  &  C  Co..  91  CaL 
136.  27  Pao.  Rep.  694. 

4L  EaUITABLB  ESTATE  IS  EllVALLY 
BOUND  WITH  LEGAL  TITLE  to  aatisfy  llens 
of  mechanics  or  materialmen  growing  out  of  ' 
contracts  made  In  construction  of  building.— 
Hinckley  vs.  Field  B.  &  C  Co.,  91  Cal.  136.  139. 
27   Pac  Rep.  694. 

4a.  EVIDENCE— Void  coatraet  as.— Contract  ' 
void  under  statute  for  failure  to  file  In  re- 
corder's office  Is  nevertheless  admissible  In 
evidence  to  determine  character  of  building  to 
be  erected,  and  thereby  to  furnish  test  by 
which  It  may  be  known  when  building  was 
completed.— Barker  v«.  Ooherty,  97  Cal.  10.  12, 
81   Pac.   Rep.   1117. 

45.  EXTRA      WORK  —  Reeoverr      for.  — No 

right  of  action  accrue*  to  contractor  for  extra 
work  done  by  him  until  same  Is  valued,  or 
some  good  and  sufficient  excuse  for  failure  to 
value  same  in  accordance  with  agreement  lis 
shown.  In  cases  where  no  valuation  Is  made 
and  no  reason  Is  shown  for  failure  to  make 
such  valuation,  contractor  is  not  entitled  to 
recover  anything. — Holmes  vs.  Rlchet,  66  Cal. 
307.  316,  38  Am.  Rep.   64. 

44.     FORM   OF   ACTION— Assampslt.— Where 

statute  declares  that  contract  shall  be  wholly 
void  for  failure  to  record.  It  means  that  it  Is 
wholly  void  as  to  subcontractors,  materialmen, 
artisans,  and  laborers,  who  thereupon  become 
entitled  to  llens  for  full  value  of  their  material 
and  service,  and  are  deemed  to  have  furnished 
them  to  owner  at  his  special  request.  Law 
never  meant  to  reward  contractor  for  his 
disobedience  by  conferring  upon  him  for  its 
violation  greater  rights  than  would  have  been  . 
his  had  he  obeyed  It.  Therefore,  as  between, 
contractor  and  owner,  contract  must  remain 
as  measure  and  test  of  contractor's  right  to 
recover. — Laidlaw  vs.  Marye,  133  Cal.  170,  176. 
66  Pac.  Rep.  391,  overmllng  Rebman  vs.  San 
Gabriel  V.  L.  &  W.  Co.,  96  Cal.  890,  396,  30 
Pac.  Rep.  664. 

46.  Original  contractor  may  maintain  his 
suit  in  implied  assumpsit,  and  finding  that 
alleged  contract, — only  contract  relied  upon  by 
owner, —  never  had  been  recorded  and  was 
therefore  wholly  void,  is  equivalent  to  finding 
that  there  was  no  written  contract;  this  con- 
clusion is  not  affected  l^y  facts  that  writing 
correspond  In  form  to  alleged  contract  had 
been  signed  and  delivered  by  parties,  and  that 
labor  may  have  been  done  and  materials  fur- 
nished In  accordance  with  terms  of  that  paper. 
—Rebman  vs.  San  Gabriel  V.  L.  &  W.  Co.,  95 
Cal.  390.  396,  30  Pac.  Rep.  664,  overruled  in 
Laldlaw  vs.  Marye,  133  Cal.  170,  176,  65  Pac. 
Rep.  391,  holding  that  as  between  owner  and 
contractor,  contract  must  remain  not  basis  of 
his  recovery  but  measure  and  test  of  his  right 
to  recover,— that  contractor  must  still  show 
substantial  compliance  with  its  terms  to  war- 
rant any  recovery  at  all,  and  measure  to  re- 
cover even  under  Implied  assumpsit  must  be 
limited   as    to   him   by   contract   price. 

46.  Proceeding  la  rem.— Action  to  enforce 
mechanics'  lien  is  of  nature  of  proceeding  In 
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rem;  no  personal  judgment  can  be  recovered 
against  an  estate,  payable  in  due  course  of 
administration,  and  such  lien  Is  not  a  'claim" 
within  meaning  of  subd.  8  of  8 1880  post.— 
Booth  vs.  Pendola,  88  CaL  86,  48,  23  Pac.  Rsp. 
200,  26  Id.  1101. 

47.  8 tatvtory.— Action  to  onforce  liens  un* 
der  Mechanics'  Lien  Law,  though  statutory.  Is 
in  its  essential  features  equitable. — Dunlop  vs. 

:    Kennedy    <CaL    Aug.    81,    1893),    34    Pac    Rep. 

*   92.  96. 

^        48.     FILING  CLAIM  OF  LIB?!— Prematore  ftl- 

I  ing. — Claim  of  lien  filed  before  completion  of 
building  is  premature  and  gives  no  right  of 
recovery.— Davis  vs.  McDonoagh,  109  Cal.  647, 
550.  42  Pac.  Rep.  450;  Roy  lance  vs.  San  Luis  H. 
Co.,  74  Cal.  273,  20  Paa  Rep.  578. 

49.  Time  and  maaittcr — Contmetor  must  coai- 
ply  i^ith  etatote  as  to  time  and  manner  of 
filing  in  order  to  avail  himself  of  Its  benefits. — 
Morris  vs.  Wilson,  97  CaL  644,  646,  32  Pac.  Rep. 
801. 

50.  FIXTURB9 — Llea  claimed  vpoa  property 
of  third  persoB. — ^Laborers  and  materialmen 
claiming  lien  upon  mine  for  labor  and  mate- 
rials cannot  acquire  any  Interest  by  sale  upon 
foreclosure  of  mechanics'  Hen  in  property  not 
belonging  to  owner  at  time  lien  attached,  and 
where  machinery  Is  affixed  to  such  mining 
claim,  right  being  reserved  to  remove  such 
machinery,  no  Hen  upon  this  personal  property 
by  virtue  of  statute  is  given  where  lien  la 
claimed  upon  property  of  owner  of  mine.— 
Jordan  vs.  Myres.  126  Cal.  565,  670,  58  Pac 
Rep.  1061.  See  Williams  vs.  Mountaineer  G. 
M.  Co..  102  Cal.  134,  34  Pac  Rep.  702.  63  Id. 
388.  Hamilton  vs.  Delhi  M.  Co..  118  Cal.  148. 
50  Pac.  Rep.  378. 

51.  iatentloa  with  which  article  of  personal 
property  is  attached  to  realty,  whether  for 
temporary  or  permanent  improvement,  deter- 
mines whether  it  thereby  becomes  permanent 
fixture  wi'th  reference  to  laws  subjecting  same 
to  claim  of  lien,  as  has  way  and  manner  with 
which  such  property  Is  attached  to  realty.— 
Jordan  vs.  Myres.  126  Cal.  565.  670.  68  Pac.  Rep. 
1061. 

92,  Qnestlea  ef  fact.  —  Whether  materials 
furnished  by  materialmen  are  aflnxed  to  build- 
ing so  as  to  become  part  thereof,  is  question 
of  fact  to  be  determined  upon  evidence.— Bl- 
anchl  vs.  Hughes.  124  Cal.  24,  29.  66  Pac.  Rep. 
610. 

53.  GARNISHMENT  — Right  te  garaUh 
moneys  of  contractor  in  hands  of  owner  is 
limited  by  terms  of  the  section  to  ''persons 
named  In  this  section,  and  Is  cumulative  or 
additional  remedy  given  for  purpose  of  en> 
forcing  in  another  mode,  right  for  which  by 
said  S  1183  lien  is  authorized  upon  property 
upon  which  labor  has  been  performed  or  for 
which  materials  were  furnished.*'— Bianchl  vs. 
Hughes,  124  Cal.  24.  28.  56  Pac.  Rep.  610. 

As  to  right  to  garnish  moneys  of  contractor 
in  hands  of  owner,  and  limitation  thereof,  see 
post  S  1184  and  note  par.  25. 

64.     GRADING— Lien  for  grading  city  streets 

Is  not  included  under  "improvement"  within 
meaning  of  this  section.  Lien  Is  given  to  con- 
tractor for  such  worlc  under  9  1191  post.— War- 


ren vs.  Hopkins.  110  CaL  606.  610.  42  Pac.  Rep. 
986. 

As  to  gmdlag  lusd  •tfcer  ImprevemenCs  ef 
laMd  dons  Independently  of  and  not  aa  neces* 
eary  part  of  tke  oontraot,  see  post  1 1191  and 
note. 

As  to  homestead,  ItaMe  to  forced  sale  far 
mechanics*,  eontractoro*f  and  others*  liens,  see 
KBRR'S  CYC.  CIV.  CODB  If  1240.  1241  and 
notes. 

55.  "IMPROVEMEN'T'— DeflMltlon  of  term.— 

Where  "improvement"  is  used  as  equivalent 
to  object  upon  which  labor  has  been  performed 
It  is  not  to  be  construed  as  equivalent  lo 
labor  Itself. — Davis  vs.  McDonough.  109  Cal. 
547.  551.  42  Pac.  Rep.  450.  ' 

56.  INTEREST  CANNOT  BE  RECOVERED 
PRIOR  TO  DECISION  of  case  where  action  is 
brought  on  quantum  meruit  for  reasonable 
value  of  services  and  materials,  etc. — Macomb- 
er  vs.  Bigelow,  128  Cal.  532,  635,  56  Pac  Rep. 
449.  See  Cox  va.  McLaughlin,  76  Cal.  60.  9 
Am.  St.  Rep.  164,  18  Pac.  Rep.  100;  Swinnerton 
vs.  Argonaut  Co..  112  Cal.  375.  44  Pac.  Rep.  719. 

67.  Interest  on  claim  is  not  authorized  prior 
to  rendition  of  judgment. — Macomber  vs.  Bige- 
low. 126  Cal.  9,  16.  58  Pac  Rep.  312.  See  Cox 
vs.  McLaughlin.  76  Cal.  60,  9  Am.  St.  Rep.  164. 
18  Pac.  Rep.  100;  Easterbrook  vs.  Farquharson. 
110  Cal.  311.  42  Pac  Rep.  811:  Swinnerton  vs. 
Argonaut  Co..  112  Cal.  376,  44  Pac.  Rep.  719. 

68.  JURISDICTION  OP  COVRT^Amonat  In- 
volved as  affecting. — Sum  of  money  involved 
Is  not  substantive  ground  on  which  Jurisdiction 
of  superior  court  rests  in  any  degree:  juris- 
diction must  be  supported,  if  at  all.  where 
amount  is  less  than  three  hundred  dollars, 
upon  demand  and  claim  of  lien,  on  mere  inci- 
dent of  debts  claimed  by  plalntiflEs  respectlvely 
In  consolidated  action,  vis.  Men  and  equltabfe 
remedy  of  forecl,osure.  and  in  such  case 
if  lien  falls,  court  can  administer  no  equi- 
table relief  whatever,  and  It  must  logic- 
ally follow  that  residue  of  action— dispute  con- 
cerning money  less  than  three  hundred  dollars 
In  amount— can  no  longer  engage  attention  of 
court.— Miller  vs.  Carlisle.  127  Cal.  827.  331.  59 
Pac.  Rep.  786. 

DIstingnished  from  Dashlell  vs.  Sllngerland. 
60  Cal.  663.  in  which  so-called  ad  damnum 
clause  of  complaint,  when  stated  in  good  faith, 
becomes  test  of  jurisdiction,  and  if  amount 
equals  or  exceeds  three  hundred  dollars,  su- 
perior court  obtains  jurisdiction  and  may  ren- 
der judgment  for  such  lesser  sum  as  evidence 
may  justify 

59.  LABORER'S  LIEN.— Laborer  who  per- 
forms labor  upon  and  In  construction  of  build- 
ing is  entitled  to  enforce  his  lien,  where  such 
lien  has  been  duly  filed  und^r  this  section.— 
Patent  Brick  Co,  vs.  Moore.  76  Cal.  206,  212, 
16  Pac.  Rep.  890. 

60.  Materialmen  not  included.  —  Laborers' 
liens  do  not  include  Hens  of  materialmen  any 
more  than  they  do  those  of  architects  or  con- 
tractors or  subcontractors.  —  Richards  vs. 
Shear.  70  Cal.  187.  189.  11   Pac.  Rep.  607. 

As  to  llqnidated  damages  aad  penalty  for 
failure  of  non-cempletlon,  see  KERR*S  CYC. 
CIV.  CODB  S1671  and  note. 
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•1.  XAXTELS.  TILES.  GRATES.  AXD  AP. 
PVaTEXANCES  THERETO  are  material,  and 
furnUbers  thereof  are  not  original  contractors 
within  meaning  of  section.— Bennett  va.  Davis, 
113  Cal.  337.  340.  54  Am.  St.  Rep.  345.  45  Pac. 
Rep.  684 

65.  MATERIALS  USED  •*IS  THB  STRUC- 
TL'RE**  MEAXS  that  they  must  be  used  as  ma- 
terials of  which  it  is  constructed,  not  merely 
in  process  of  construction.— Stimson  M.  Co.  vs. 
Los  Angeles  T  Co..  141  Cal.  30.  32,  74  Pac. 
Rep  357.  See  Gordon  H.  Co.  vs.  San  Francisco 
S.  R.  R.  Co..  86  Cal.  620.  25  Pac.  Rep.  125; 
Hamilton  vs.  Delhi  M.  Co.,  118  Cal.  148.  153.  50 
Pac  Rep.  878. 

n^  MATERIALS  MUST  BE  FURNISHED  TO 
BE  USED,  AND   MUST  ACTUALLY   BE  USED, 

in  construction  of  huilding  or  other  structure 
against  which  lien  is  sought  to  be  enforced,  to 
entitle  materialmen  to  such  lien  under  this 
section. — Stimson  M.  Co.  vs.  Los  Angeles  T.  Co.. 
141  Cal.  30,  32,  74  Pac  Rep.  357.  See  Houghton 
vs.  Blake,  6  CaL  240;  Patent  Brick  Co.  vs. 
Moore.  75  Cal.  211.  212.  16  Pac  Rep.  890;  Sil- 
vester vs.  Coe  Q.  M.  Co..  80  Cal.  513.  22  Pac. 
Rep.  217;  Bewick  vs.  Muir.  83  Cal.  373.  23  Pac. 
Rep.  390;  Roebling's  Sons  Co.  vs.  Bear  Valley 
I.  Cc  99  Cal.  488,  34  Pac.  Rep.  80;  Hamilton 
vs.  Delhi  M.  Co.,  118  Cal.  148,  153.  154,  50  Pac 
Rep.  378. 

64.  Fallnre  of  eovrt  to  ftad  that  materials 
furnished  by  lien  claimants  were  furnished  to 
be  used,  and  that  they  were  used  in  building. 
is  fatal  objection  to  Judgment,  as  such  finding 
is  necessary.— Wilson  vs.  Nugent,  125  Cal.  280. 
2S4.  57   Pac.   Rep.  1008. 

66b  FlBdlBg*  that  materials  were  furnished 
should  also  state  that  such  materials  had  been 
used  in  work  done.  for.  if  not  used,  there  can 
be  DO  lien  by  materialman  against  owner.— 
Bewick  vs.  Muir.  83  Cal.  368.  373.  23  Pac.  Rep 
189.  See  Silvester  vs.  Coe  Q.  M.  Co..  80  Cal 
510.  22  Pac.  Rep.  217. 

66.  Material  ninst  be  famished  eapreaaly  for 
partlevlar  bvlldlag  on  which  Hen  is  asserted.— 
Weatherly  vs.  Van  Wyck.  128  Cal.  829.  330.  60 
Pac.  Rep.  846;  Bottomly  vs.  Rector  of  Grace 
Church.  2  Cal.  90;  Houghton  vs  Blake.  5  Cal. 
240;  Holmes  vs  Richet.  56  Cal.  307.  38  Am  Rep. 
54;  Cohn  va  Wright.  89  Cal  86.  26  Pac.  Rep. 
64S:  Roebling's  Sons  Co.  vs.  Bear  Valley  1.  Co.. 
99  Cal.  488.  490.  84  Pac  Rep.  80 

67.  Materialman  will  have  no  Hen  upon 
building  for  value  of  materials  unless  such 
maierials  are  actually  used  therein.— Bennett 
vs.  Beadle.   142  Cal.  239.  242.  75   Pac.  Rep.  843 

As  to  ■saterlalasaa*  ••  sveh,  aot  original  coa« 
traetor,  see  post  1 1187  and  note  par.  44. 

68.  MEMORANDUM  —  Slgaatiire.— The  Stat- 
ute does  not  require  memorandum  to  be  signed 
Bor  Is  It  necessary  that  signatures  to  plans, 
specification s.  and  drawings  should  be  copied 
into  memorandum 'to  make  it  sufficient,  where 
it  appears  by  recital  in  copy  of  articles  of 
agreement,  which  constituted  part  of  mem- 
orandum filed,  that  drawings  and  specifications 
had  been  signed  by  parties.— Bllnn  L.  Co.  vs. 
Walker.  129  Cal.  62.  66.  61  Pac.  Rep.  664  See 
Joost  vs.  Sullivan.  Ill  Cal.  886.  884,  48  Pac. 
Rep.  896. 
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69.  Memorandum  Is  not  required  to  be 
signed  or  subscribed  by  parties:  and  memoran- 
dum is  sufficient  where  it  sets  forth  names  of 
parties  and  states  they  are  all  parties  to  con- 
tract.—Joost  vs.  Sullivan.  Ill  Cal.  286.  294.  43 
Pac  Rep.  896. 

TO.  IttsnMcleney  of.— As  to  memorandum  in- 
sufficient  for  not  containing  proper  statement 
of  general  character  of  work  to  be  done.— But- 
torworth  vs.  Levy.  104  Cal.  506.  608.  38  Pac 
Rep.  897.  See  Willamette  S.  M  L.  &  M.  Co' 
vs.  Los  Angeles  C.  Co..  94  Cal.  229.  235.  29  Pac 
Rep.  629;  Greig  vs.  Riordan.  99  Cal.  316.  820 
33  Pac  Rep.  913. 

71.  Verbatim  copy  of  eontract  is  memoran- 
dum.— Blinn  L.  Co.  vs.  Walker.  129  Cal.  62.  65 
61  Pac  Rep.  664. 

As  to  nemorattdnm  of  eontract  held  anffldeBl 
compliaace  with  statute,  see  Blinn  L.  Co.  vs. 
Walker.  129  Cal.  62.  64.  61  Pac  Rep.  664. 

72.  MINING  CLAIMS-What  are—Where 
several  claims  or  locations  are  owned  and  op- 
e.-ated  as  one  mine,  as  against  parties  i«o 
uniting  them,  they  may.  for  purposes  of  lien 
law.  be  regarded  and  treated  as  single  claim 
and  declared  on  as  such—Hamilton  vs.  Delhi 
M.  Co..  118  Cal.  148.  151.  50  Pac  Rep.  378.  See 
Malone  vs.  Big  Flat  G.  M.  Co..  76  Cal.  578.  583 
18  Pac.  Rep.  772. 

Ae  to  oil  well  belag  laclnded  la  term  '•mlalaa 
clalm«*'  see  par.  86  this  note. 

73.  "Mining  claim"  is  name  given  to  that 
portion  of  public  mineral  lands  which  miner 
for  mining  purposes  takes  up  and  holds  in  ac- 
cordance  with  mining  law-Morse  vs.  De  Ardo 

L/^^!  K?''L'^-  *'  '**^-  ^^^-  ^^1«'  Quoting  from 
?  n^.?.^'%^    *  ^    ^^-  ^"    Callison.   5  Sawy 

^e  C.1  2ii  /p^-  ^o"  '''•  ""*"  ^»  Chapman. 
66  Cal.  291.  5  Pac  Rep   362;  Williams  vs.  Sania 

Clara   M    Assoc.   66  Cal.    193.   5   Pac   Rep.   85; 

Bewick    vs.    Muir.    83    Cal.    373.    23    Pac    Rep 

T4.     "Is  a  strvctnre.**-Mine  Is  structure  with- 

r«.'"9o?*".*o'''  •^*'"^«-«ei'n  vs.  Chapman,  66 
Cal.   291.  6  Pac  Rep    862.  Williams  vs.  Moun 
lalneer  O.  M  Co..  102  Cal.  134.  142.  34  Pac  Rep 

^o?'  .^  V"*  '^^  '^^^^  "^^°»  ^«  Chapman.  .66  Cal 
291.  5  Pac  Rep.  362;  Silvester  vs.  Coe  Q  Bl.  Co 
80  Cal.  510.  22  Pac  Rep.  217 

75.  laclasloa  of  laad  held  vader  Spaalsb 
graat.  adjacent  to  mining  land,  does  not  vitiate 
notice   of    Hen.    if   such    land   constituted    any 

?^'\?'='°*''*"^®''*'^^  ^*  '*"*''•  «8  Cal.  368. 
3 1 2.  23  Pac  Rep.  389.  See  Malone  vs.  Big  Flat 
G.  M.  Co..  76  Cal.  678.  588.  18  Pac  Rep.  772. 

76.  Laad  held  aader  agHcaltaral  pateat  is 
not  -mining  claim"  within  meaning  of  this  sec- 
lion  and  lien  thereon  is  not  given  for  labor  In 
sinking  shaft  upon  such  land.— Morse  vs  De 
Ardo.  107  Cal.  622.  62e.  40  Pac  Rep.  1018.' See 
Williams  vs.  Santa  Clara  M.  Assoc.  66  Cal.  193 
6  Pac  Rep.  85. 

77.  Iroa  pipe,  folate,  atachlaery.  etc.  held 
for  purpose  of  lien,  to  be  part  of  mine, 
whether  attached  to  It  or  not.-Malone  vs.  Big 
Flat  G.  M.  Co..  76  Cal.  678.  68S.  18   Pac   Rep 

As  to  ftztvres  to  ailae  see  KERR'S  CVC.  Civ. 
CODE  I  661  and  note. 
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7S.  mil  erected  opoii  mlnlBS  claim  ta  part 
of  mine  itself.— Williams  vs.  Mountaineer  O.  M. 
Co..  102  Cai.  184.  148.  84  Pac.  Rep.  702.  36  Id. 
888. 

TO.  MIbIbs  machinerx  and  t€»oU  furnished 
for  mine  but  not  set  up  or  used  In  Its  develop- 
ment do  not  subject  It  to  Hen  for  work  in 
developing  mine. — Hamilton  vs.  Delhi  M.  Co., 
118  Cal.  148.  163.  60  Pac.  Rep.  878. 

See  Roebling's  Sons  Co  vs.  Humboldt  E.  L. 
A  P.  Co..  112  Cal.  288.  44  Pac.  Rep.  668. 

80.  Labor  npoa  mlae. — This  section  is  suffi- 
ciently broad  to  entitle  to  Hens  for  work  and 
labor  done  In  "breaking  down  and  tearing 
away  from*  face  of  drifts  and  mine,  quartz  and 
substance  of  mines."— Chappius  vs.  Blankman, 
128  Cal.  862.  866,  60  Pac   Rep.  925 

81.  This  section  cannot  be  held  applicable 
to  claim  by  miner  for  labor  in  mine.— Reese  vs. 
Bald  Mt.  C.  G.  M.  Co..  183  Cal.  286.  289,  65  Pac. 
Rep.  578. 

82.  Same— Character  off  labor.— Statute  im- 
plies that  labor  to  be  performed  on  any  mining 
claim  for  which  Hen  is  given.  Is  labor  per- 
formed in  course  of  actual  work  of  mining  in 
development  of  mining  claim,  and  that  such 
labor  does  not  Include  services  of  watchman 
in  caring  for  mine  while  It  is  lying  idle.— Wil- 
liams vs.  Hawley,  144  Cal.  97.  103,  77  Pac.  Rep. 
762. 

Sa.  MOVING  BUILDING.— Removing  build- 
ing from  one  point  to  another  is  performing 
labor  upon  building  within  meaning  of  this 
section  and  contractors  are  entitled  to  Hen 
therefor— Palmer  vs.  Lavigne.  104  Cal.  30,  32. 
87  Pac.  Rep.  776. 

84.  NOTICE  OF  LIEN.- Fact  that  notice 
does  not  state  at  what  time  during  course  of 
claimants  employment  title  passed  from  one 
owner  to  another  does  not  affect  validity  of 
notice.  Notice  Is  sufficient  if  name  of  person 
alone  is  given  who  was  owner  when  lien  was 
filed.— Ah  IfOUla  vs.  Harwood.  140  Cal.  600.  504, 
74  Pac.  Rep.  41. 

85.  Stating  name  of  reputed  owner.— If 
claimant  In  good  faith  states  name' of  reputed 
owner  he  shall  not  lose  his  Hen  if  he  shall 
afterward  ascertain  that  some  other  person 
was  owner.— Corbett  vs.  Chambers,  109  Cal. 
178.  184.r  41  Pac.  Rep.  873;  Ah  Louis  vs.  Har- 
wood. 140  Cal.  600.  504.  74  Pac.  Rep    41. 

Ml.  OIL  WELLS  INCLUDED.— Word  "well" 
Inserted  In  statute  by  amendment  of  1899 
(Stats.  18»9  p  33)  and  In  S  1185  post  at  same 
time,  evidently  Intended  to  include  oil  wells 
(dictum).— Parke  &  L.  Co.  vs  Inter  Nos  O  & 
D.  Co..   147  Cal.   490.  493.  82  Pac    Rep    51. 

Lien  ol  laborers  on  80-acre  tract  being  de- 
veloped for  oil;  right  extends  to  whole  tract  — 
Berents  v$  Belmont  OH  Co.  (Cal.  Jan.  30.  1906). 
84   Pac.  Rep    47 

Comparei  Berentz  vs.  Kern  King  OH  A  D.  Co. 
(Cal.  App    June  17.  1905).  84  Pac.  Rep.  45 

87.  ORIGINAL  CONTRACTORS— WHO  4 RE 
— ^Employers  and  employees. — Where  employees 
of  contractors  are  entitled- to-liens  which  take 
precedence  over  liens  of  their  employers,  such 
contractors  in  order  to  distinguish  their 
status  are  original  contractQiis  within. meaning 
of  this  section,  making  their  liens  subsequent 


to  liens  of  their  employees. — La  Orlll  vs.  Ma!* 
lard.  90  Cal.  878.  876.  27  Pac.  Rep.  294 

88.  PAPERING  AND  DECORATING  HOUSE 

with  paper  decorations  Is  as  much  subject- 
matter  of  Hen  as  painting  or  putting  on  hard 
finish  of  plaster.—La  QrlU  vs.  Mallard.  90  Cal. 
378.  876.  27  Pac.  Rep.  294. 

80.     PARTIES   TO   ACTION— Praetlee  la   ae^ 
tlons    for    fforeclosare    of    aiaterlalmaa's    Ilea 

In  making  owner  and  contractor  parties  de- 
fendant, and  uniting  personal  action  against 
contractor  for  money,  with  action  to  establish 
Hen  for  foreclosure  against  owner,  is  com' 
mendable  practice.  In  that  it  prevents  multi- 
plicity of  suits,  and  thus  saves  labor  and.  ex- 
pense.— Giant  P.  Co.  vs.  San  Diego  F.  Co..  78 
Cal.  193.  198.  20  Pac.  Rep.  419. 

90*  Coatractoro — Jolader  of  as  eo-defead- 
aats. — In  action  by  materialmen  to  foreclose 
lien  for  material  furnished  In  erection  of  build- 
ing, where  prior  to  completion  of  con- 
tract original  contractors  abandoned  work, 
in  action  so  brought  to  recover  value  of 
materials  furnished,  held  that  contrac- 
tors, while  they  were  proper  parties  to 
action,  were  not  necessary  parties,  and  if  de- 
fendant desired  to  have  them  joined  as  co-de- 
fendants he  should  have  made  application  in 
trial  court  for  such  order.— Yancy  vs.  Morton. 
94  Cal.  658.  660.  29  Pac.  Rep.  1111.  See  Russ 
L.  Co.  vs.  Garrettson.  87  Cal  696,  26  Pac.  Rep 
747;  Green  vs.  Clifford.  94  Cal.  49.  68.  29  Pac. 
Rep.  331. 

9L  PERSONAL  ACTION.— Llea  vader  Me- 
ehaalea'  Llea  Act  Is  bat  eollateral  security  for 

debt;  and  claimant  has  also  convenient  remedy 
by  personal  action. — Germanla  B.  St  L.  Assoc 
vs.  Wagner.  61  Cal.  349.  866. 

OS.     PERSONAL    LIABILITY    OF    OWNER.— 

Contract  made  by  statutory  owner  cannot  ren- 
der real  owner  personally  liable;  only  remedy 
against  him  for  labor  and  materials  furnished 
at  Instance  of  contractor  only  is  foreclosure 
of  liens,  but  for  labor  and  materials  furnished 
at  his  Instance  he  is  personally  liable  and  may 
be  made  party  defendant  In  actions  to  fore- 
close Hens,  and  in  such  case  personal  Judg- 
ment may  be  entered  against  him.— McMenomy 
vs.  White.  115  Cal  839.  848,  47  Pac  Rep  109 
See  Southern  California  L.  Co  vs  Schmitt. 
74  Cal.  625.  16  Pac.  Rep.  516,  Giant  P.  Co.  vs. 
San  Diego  F.  Co..  78  Cal.  193.  20  Pac.  Rep  419. 
Kellogg  vs.  Howes.  81  Cal.  170. 180.  22  Pac.  Rep. 
509.  6  L.  R.  A.  588;  Davles  H  L.  Co  vs  Gott- 
schalk.  81  Cal.  641.  647.  22  Pac  Rep  860:  Wood 
vs  Oakland  T.  Co..  107  Cal  502.  40  Pac.  Rep 
806;  McClaln  vs.  Hutton.  131  Cal.  132.  144.  61 
Pac.  Rep    273.  63  Id.  182.  622. 

93.  Owner  Is  not  made  personally  liable  to 
materialman,  where  subcontractor  was  per- 
sonally liable,  and  personal  Judgment  was  ren- 
dered against  contractor  In  court  below,  but 
property  of  owner  Is  made  liable  for  material 
he  actually  received  and  retained  in  his  build- 
ing, independent  of  personal  liability. — Davles 
H.  L.  Co.  vs.  Gottschalk.  81  Cal.  641.  647.  28 
Pac.   Rep.  860 

94  Xo  personal  liability  Is  Incurred  by 
owner  as  to  contract  between  employees  and 
subcontractor  for  labor    but  Improvements  are 
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iDAde  subject  to  Hen  therefor  In  favor  of  em- 
ployees performing  labor  on  such  Improve- 
ments.—Macomb  er  vs.  Blffelow.  126  Cal.  9,  14, 
68  Pae.  Rep.  SI 2. 

•B.  PLANS  AND  SPBCIFICATIONS— A  moat 
taportanc  pmrt  of  bvlldlas  contract,  at  without 
them  nature  and  extent  of  work  and  materlala 
to  be  furnished  cannot  be  ascertained.  Thiey 
should  therefore  be  made  part  of  written  con- 
tract, and  signed  by  parties  In  such  way  that 
no  resort  to  oral  evidence  will  be  necessary 
to  show  intention  of  parties  that  they  should 
be  part  of  such  contract.— Donnelly  vs.  Adams. 
127  Cal.  24.  25.  59  Pac.  Rep.  208. 

M.    PLANS      AND      DRAWINGS  —  Saa-priat 

copy.— Plans  and  drawings  are  as  much  part 
of  contract  as  paper  containing  agreements  or 
covenants  of  parties  with  original  signatures, 
or  original  specifications  with  particular  sig- 
natures, and  it  is  Just  as  necessary  to  file  such 
plans  and  drawings  In  the  recorder's  office 
&s  to  file  either  of  others,  and  since  section 
makes  no  provision  for  filing  copy  of  contract 
or  of  any  part  thereof,  and  It  is  established 
law  that  where  plans  and  specifications  are 
part  of  contract  they  must  be  filed,  there  is  no 
warrant  for  holding  that  filing  of  copy  thereof 
satisfies  requirement  of  filing,  and  this  is  true 
also  of  sun-print  copy  of  plans  and  drawings, 
bearing  photographic  representation  of  docu- 
ments and  signatures  thereof.— San  Francisco 
L.  Co.  vs.  0*Neil.  120  Cal.  455.  456.  52  Pac.  Rep. 
728.  See  Greig  vs.  Rlordan.  99  Cal.  316.  823.  83 
Pac.  Rep.  913. 

97.  PLKADING  —  ▲meadmcBt  to  eomplaliit 
as  f  plana  and  specUlcflitloma,  saying  that  pro- 
Tlslon  of  contract  requiring  plana  and  specifi- 
cations to  be  slgnad  by  parties  was  by 
rerbal  consent  of  both  parties  waived,  cannot 
do  away  with  provision  that  oral  evidence  is 
not  admissible  to  contradict  or  vary  terms  of 
written  contract  nor  can  void  contract-  be 
made  valid  by  such  oral  waiver  of  any  part  of 
it— Donnelly  vs.  Adams,  127  CaL  24.  25,  59  Pac. 
Rep.  208.  See  Worden  vs.  Hammond.  37  Cal.  61: 
Willamette  S.  M.  L.  &  M.  Co.  vs.  Los  Angeles 
C  Ca.  94  Cal.  22^.  238,  29  Pac.  Rep..  629;  Don- 
nelly vs.  Adama.  115  Cal.  129.  132.  46  Pac.  Rep. 
916;  West  Coast  L.  Co.  vs.  Knapp.  122  Cal.  79, 
83,  54  Pac.  Rep.  533. 

96.  CompletlOB  of  bvltdlBg.— Allegation  in 
complaint  as  to  completion  of  building  applies 
to  all  its  parts,  and  Includes  excavation  neces- 
sary to  Its  construction  as  «coatsm plated  by 
contract.— Macomber  vs.  Blgelow,  126  Cal.  9,  12. 
S8  Pac.  Rep.  312. 

9t.  Labor  fa  mine — Necessary  allegations.^ 
In  action  brought  to  recover  amount  claimed 
as  wages,  and  to  have  said  amount  declared 
to  be  Hen  upon  mine  described  In  complaint,  it 
Is  essential,  under  provisions  of  this  section. 
for  plaintiffs  to  allege  and  prove  that  labor 
was  performed  at  Instance  of  owner,  or  at  in- 
stance of  agent  of  owner,  within  definition 
thereof  as  to  who  shall  be  held  to  be  such 
agent— Reese  vs.  Bald  Mt.  C.  O.  M.  Co..  133 
Cal.  285.  287.  65  Pac.  Rep.  578. 

100.  Ownership.— Sofliclent  averment  as  to. 
—Complaint  sufficiently  sets  forth  ownership 
or  reputed  ownership  of  defendants   In   prop- 


erty sought  to  be  foreclosed,  wherein  lien  at* 
tached  to  complaint,  after  stating  manner  and 
time  of  payment,  averred  as  to  last  payment 
that  It  was  to  be  paid  out  of  wages  of  "John 
Lavigne.  her  reputed  husband,  who  was  and 
still  Is  reputed  owner  of  Lavigne  ranch.*'-- 
Palmer  vs.  Lavigne.  104  Cal. .  80.  89,  87  Pac. 
Rep.  775. 

101.  Uncertainty  In  complaint.- Where  alle- 
gations of  complaint  are  Inconsistent  with  ex- 
hibit attached,  demurrer  for  ambiguity  and  un- 
certainty Is  well  taken,  and.  therefore,  where 
complaint  shows  that  contract  was  made  and 
entered  into  with  defendants,  and  Men  attached 
to  complaint  shows  that  contract  was  made 
with  one  of  defendants  with  full  knowledge 
and  consent  of  other,  held  that  such  complaint 
was  ambiguous  and  uncartain.  and  demurrer 
upon  that  ground  should  be  sustained.— Palmer 
vs.  Lavigne,  104  Cal.  80.  83.  87  Pac.  Rep    775. 

102.  Value  of  materials.  —  Allegation  of 
agreed  price  for  materials  is  sufficient  show- 
ing, prima  facie,  of  their  value  and  Is  equiva- 
lent to  allegation  of  value  In  absence  of  de- 
murrer for  uncertainty  in  this  particular.— 
Brlngham  vs.  Knox.  127  Cal.  40.  44.  59  Pac. 
Rep.  198.  See  Hlmmelmann  vs.  Spanagel.  39 
Cal.  401:  Tehama  County  vs.  Bryan,  68  Cal. 
57.  8  Pac.  Rep  673;  Grant  vs.  Sheerin.  84  Cal 
197.  200.  23  Pac.  Rep.  1094;  Russ  L.  &  M.  Co 
vs.  Garrettson.  87  Cal.  589.  595.  26  Pac.  Rep 
747:  Amestoy  vs.  Electric  R.  T.  Co..  95  Cal.  311. 
814,  30  Pac.  Rep.  550:  Mulially  vs.  Townsend. 
119  Cal.  47.  52.  50  Pac.  Rep    1066. 

lOS.  Verification.— Complaint  In  action  of 
character  is  not  required  to  be  verified.- Parke 
A  L.  Co.  vs.  Inter  Nos  O.  St  D.  Co.,  147  Cal.  490. 
494.  82  Pac.  Hep.  61. 

104.  PUBLIC  SCHOOLHOUSE.— Public  build- 
ings such  as  schoolhouses  are  not  Included  in 
word  "property"  used  in  constitution,  or  in 
phrase  "any  building"  used  in  code,  and  there- 
fore it  must  necessarily  follow  that  mechanics 
and  materialmen  are  not.  by  these  provisions, 
given  right  to  Uen  upon  such  bulldings.-^Mayr- 
hofer  vs.  Board  of  Education.  89  Cal.  110.  112. 
23  Am.  St.  Rep.  451.  26  Pac.  Rep.  646. 

105.  RAILROADS— Lien      far      mntertnls.  — 

Statute  allows  materialmen  and  others  Hens 
for  materials  or  labor  furnished  for  use  in 
construction  of  railroad  and  requires  that  Hen 
must  in  general  be  claimed  and  enforced 
against  entire  road.— Cox  vs  Western  P.  R. 
Co..  -44  CaL  18,  28.  See  Brlngham  vs.  Knox 
127  Cal.  40.  48.  59  Pac.  Rep.  198 

100.  Same — Snflleleney  nf.--'Where  plaJntlflF 
In  his  claim  of  lien  for  materials  used  in  con- 
struction of  railroad  Stated  his  claim— not  upon 
part  or  section  of  railroad— but  "of  that  cer« 
tain  railway  known  as  and  called  the  Sierra 
Valley  and  Mohawk  railway."  held  that  .al- 
though he  names  present  terminus,  carrying 
implication  that  railroad  was  projected  be- 
yond such  point  and  might  be  extended,  state- 
ment of  claim  was  held  to  be.  sufficient  for 
identification  of  road  as  an  entirety,  exclusive 
of  extension  then  incomplete.-r-Brlngham  vs. 
Knox.  127  Cal.. 40.  43.  59  Pac.  Rep    198! 

107.  RBCORDIXG  AXD  PILI^'O^Effact  af 
fallnre. — Sobcontractors.      materialmen.      arti- 
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•ana.  and  laborers  are  entitled  under  law  to 
value  of  their  material  or  labor  and  are  not 
affected  by  remissness  of  parties  to  contract 
failinar  to  record  it  or  by  contract  beingr 
thereby  rendered  void.— Laidlaw  vs.  Marye,  133 
Cal.  170,  174.  66  Pac.  Rep.  391. 

108.  Recording  of  contract  so  far  as  re- 
gards person  furnishing  labor  or  materials  is 
immaterial.— Qiant  P.  Co.  vs.  San  Diego  F.  Co., 
78  Cal.  193.  197,  20  Pac.  Rep.  419. 

109.  Contractor,  by  omission  to  file  con- 
tract, if  deprived  of  any  lien  for  his  labor  and 
materials,  but  he  does  not  by  such  omission 
acquire  any  greater  right  to  recovery  for  his 
labor  and  materials  than  he  would  if  he  had 
brought  an  action  therefor,  irrespective  of  his- 
rights  to  lien. — Marchant  vs.  Hayes.  117  CaL 
669.  671.  49  Pac.  Rep.  840. 

110.  Failure  to  lllo  plana  and  speeillentlona 
renders  contract  void.— Kuhlman  vs.  Burns.  H7 
Cal.  469.  472.  49  Pac.  Rep.  685.  See  Yancy  vs. 
Morton,  94  Cal.  658,  660.  29  Pac.  Rep.  1111; 
Barker  vs.  Doherty,  97  CaL  10.  31  Pac.  Rep. 
1117;  Oreig  vs.  Rlordan,  99  Cal.  316.  33  Pac. 
Rep.  913;  Dunlop  vs.  Kennedy,  102  Cal.  443.  36 
Pac.  Rep.  765.  Pierce  vs.  Blrkholm,  116  Cal. 
657.  661.  47  Pac.  Rep.  681. 

111.  SBRVICB  OF  NOTICB^— Under  Mechan- 
ics' Lien  Law  prior  to  amendment  adopted 
March  18.  1886.  service  of  notice  did  not  affect 
rights  of  parties,  nor  Impose  upon  owner  duty 
of  retaining  portion  of  contract  price  to  sat- 
iHfy  any  lien  which  subcontractor  might  sub^ 
sequently  file.— McCants  vs.  Bush,  70  Cal.  126, 
126.  11  Pac.  Rep.  $01. 

112.  SET-OFF— Right  of  by  owner. — Owner 
Is  never  under  any  obligation  to  pay.  con- 
tractor's debts  to  laborers  or  materialmen. 
His  only  obligation  is  to  pay  for  labor  per- 
formed and  materials  furnished.  Against  this 
obligation  owner  is  entitled  to  set  off  con- 
tractor's obligation  to  indemnify  owner  for 
all  that  he  has  been  compelled  to  pay  to  re- 
lieve his  property  from  liens  thereon  for  con- 
tractor's debts  including  attorney's  fees  and 
costs  of  suits  to  enforce  such  liens. — Covell  vs. 
Washburn,  91  Cal.  660.  563.  27  Pac.  Rep.  859. 

See  par.  88  this  note. 

lis.  SIDEWALKS— ConatmctlOB  off  In  cities. 
—This  section  does  not  relate  to  contracts 
for  building  sidewalks  in  cities.  Section  1191 
post  Is  one  that  governs  such  contracts.— 
Kreuzberger  vs.  Wlngfleld,  96  Cal.  261.  267.  81 
Pac.  Rep.  109. 

114.  SHIPPIICG  — •  Lien  npon  Tessel.  —  Con- 
struing I  818  ante  strictly  In  pari  materia  with 
Mechanics'  Lien  Law  statute  does  not  give  lien 
or  materials  furniahed  to  contractors  for  con- 
struction of  vessel  only  when  materials  are 
furnished  "to  the  vessel'*  In  this  state.— Ben- 
nett vs.  Beadle,  142  CaL  389.  242.  75  Pac.  Rep.. 
843.  See  Phoenix  I.  Co.  vs.  The  Hopatcong. 
etc,  127  N.  T.  206,  211,  27  N.  E.  Rep.  841. 

116.  Lien  can  only  arise  upon  furnishings. 
material,  eto.,  actually  furnished  to  and  used 
in  vessel.  There  can  be  no  lien  upon  vessel 
wholly  constructed  out  of  this  state  for  mate- 
rial furnished  by  resident  of  state  to  builders 
!n  other  place,  nor  will  lien  for  such  attach 
upon  vessel  coming  Into  this  state.— Bennett 
vs.  Beadle.  142  Gal.  289.  242.  76  Pac.  Rep.  S43. 


As  to  Hen  upon  vessels  In  general,  see  ante 

S  813  and  note. 

116.  STATE  IS  NOT  BOUND  BY  GENERAL 
WORDS  IN  STATUTE.— Mayrhofer  vs.  Board 
of  Education.  89  Cal.  110.  112.  23  Am.  St.  Rep. 
451,  26  Pac.  Rep.  646. 

117.  General  statutes  creating  new  rem- 
edies for  individuals  have  never  been  held  to 
authorize  suits  against  state  upon  principles 
embodied  In  constitution. — ^Mayrhofer  vs.  Board 
of  Education.  89  Cal.  110.  118.  23  Am.  St.  Rep. 
451.  26  Pac.  Rep.  646. 

118.  STEAM  PLANT  PUT  UP  ON  FOUNDA.- 

TION  prepared  by  owner  is  structure  within 
meaning  of  this  section. — Hinckley  vs.  Field's 
Biscuit  Co..  91  Cal.  136,  140,  27  Pac.  Ren.  594. 
See  Bryson  vs.  McCone,  121  Cal.  153,  166,  53 
Pac    Rep.  637. 

lift.  STREET  WORK.— Lien  of  mechanic  for 
street  work  must  be  filed  within  sixty  days 
after  completion  of  work,  and  defect  of  lien  is 
not  obviated  by  certificate  of  deputy  superin- 
tendent of  streets  to  effect  that  work  had  been 
done  to  his  satisfaction. — Beatty  va  Mills,  113 
Cal.  312.  313.  45  Pac.  Rep.  468. 

As  to  street  work*  lien  npo»  lot  tkevefor, 
etc..  see  post  9  1191  and  note. 

120.  •'STRUCTURE**— DeflnltlOB    of    tern.— 

Word  "structure"  comprehends  all  properties 
specifically  enumerated,  and  Is  broad  enough 
to  include  any  similar  thing  constructed 
should  enumeration  prove  incomplete. — Wil- 
liams vs.  Mountaineer  Q.  M.  Co..  102  Cal.  134, 
139.  34  Pac.  Rep.  702.  36  Id.  388. 

121.  Mine  Is  a  stmeture  within  meaning  of 
statute.-— Silvester  vs.  Coe  Q.  M.  Co..  80  Cat. 
610.  612.  22  Pac.  Rep.  217. 

123.  SUBCONTRACTOR— Contraet  of.— Con- 
tract of  mere  subcontractor  as  materialman 
Is  not  required  to  be  in  writing  or  recorded 
under  this  section. — Reed  vs.  Norton,  90  Cal. 
690.  699.  26  Pac.  Rep.  767.  27  Id.  426. 

128.  Labor  off  employees.  —  Subcontractor 
has  lien  for  work  of  employees  done  on  build- 
ing and  this.  too.  where  original  contract  is 
void.— Macomber  vs.  Bigelow,  126  Cal.  9.  14.  68 
Pac.  Rep.  312. 

124.  May  have  lirdgment  against  contmctor. 
— Subcontractor  may  have  personal  action 
against  original  contractor,  but  in  action 
against  owner  of  property  his  relief  is  confined 
to  Hen  upon  property  and  to  foreclosure  and 
sale  as  provided  by  statute.— Gnekow  vs.  Con- 
fer (Cal.  March  81.  1^97).  48  Pac.  Rep.  331 

125.  Relation  to  owner«->-Statute  does  Aot 
create  contractual  relation  between  owner  and 
subcontractor,  upon  which  personal  action  will 
lie.  It  merely  furnishes  subcontractor,  even 
though  contract  be  void,  with  remedy  of 
lien  against  property  of  the  owner. — Gnekow 
vs.  Confer  (Cal.  March  31,  1897).  48  Pac.  Rep. 
331. 

126.  Sane— No  personal  ludgnenL — Subcon- 
tractor is  not  entitled  to  personal  judgment 
against  owner  where  he  has  furnished  mate- 
rials and  performed  labor  on  building  for  orig- 
inal contractors,  and  where  he  occupied  no 
contractual  relation  with  owner  unless  created 
under  this  section  by  failure  of  parties  to 
record  building  contract  before  work  was  com- 


lit.  IV,  eh.  I  I.J 


TEMPORARY    8TRVCTURB—V  ALUS— VARIANCE. 


(1685)       I  11S9 


menceJ.-'Giiekow  v8.  Confer  (Cal.  March  81, 
1897).  48  Pac.  ^p.  381. 

1S7.  svitingPakd  skats  used  in  con- 
nection   WITH    DANCING    HALLS     ar«    not 

bufldinir*  or  structures  within  Intent  and 
meaning  of  this  section  and  {1192  post,  for 
which  lien  may  be  filed  and  owner  of  land  who 
may  aoquleace  In  their  construction  be  made 
lUble.—Lothian  vs.  Wood.  56  CaL  1(9.  16a. 

in.  TEMPORARY  STRUCTURE.  —  Where 
temporary  structure  was  used  in  construction 
of  brtd«e.  put  In  merely  for. purpose  of  sup- 
porting structure  until  steel  necessary  for  Its 
permanent  support  could  be  obtained,  held  that 
neither  contractors  nor  furnishers  of  materials 
In  such  temporary  structure  became  entitled  to 
lien  upon  permanent  structure  for  labor  or 
materials  In  such-  temporary  structure.— Stlm- 
son  M.  Co.  vs  Los  Angeles  T.  Co..  141  Cal.  80, 
S2.  74  Pac.  Rep.  857. 

IS^  Use  of. — Held  under  circumstance  of 
<UMe  not  to  furnish  any  evidence  of  accept- 
ance of  bridge  as  completed. — Stimson  M. 
Co.  vs.  Los  Angeles  T.  Co..  141  Cal.  30.  32.  74 
Pac  Rep.  357. 

As  t«  plaelttir  stmetiire  on  land  tempomrlty 
aad  witliovt  Iriiowledge  ot  ceBsemt  of  owner  of 
isiA^  not  eatltllDir  laborer  to  liea  apoa  s«eh 
imad,  see  post  S  1186  and  note;  see  also  Fresno 
U  A  S.  Bank  vs.  Husted  <Cal.  June  17.  1897). 
49  Pac.  Rep    196.  196. 

IS*.  «VALUE'*~DoftnltloM  of  term.— Word 
**value'*  in  this  section  is  to  be  construed  so 
as  to  mean  "agreed  value"  In  cases  where  there 
Is  an  agreed  value. — Jewel)  vs.  McKay.  82  Cal. 
144.  150.  28  Pac.  Rep.  189. 

131  Words  "for  value**  of  labor  done  and 
materials  furnished  are  not  used  In  contradis- 
tinction from  ■•price**  or  ''agreed  value."— 
Jewell  vs.  McKay.  82  CaL  144.  160.  23  Pac 
Rep.  189. 

lis.  Statemeat  of  valve  ef  service  or  ma- 
terials ffaralshed.— Claims  stating  that  labor 
was  to  be  performed  "at  usual  rates,"  is  equlv. 
aleat  to  saying  that  such  labor  was  to  be  per- 
formed "for  what  it  was  reasonably  worth."— 
McClaIn  vs.  Hutton.  131  Cal.  132.  137.  61  Pac. 
Rep.  273.  68  Id.  182.  622.  See  Reed  vs.  Norton. 
•0  Cal.  690.  596.  S97.  26  Pac.  Rep.  767.  27  Id 
426. 

ISS.  LVALUE**  OF  WORK  DONE  IS  EX- 
TE3CT  for  Which  property  is  subject  to  Hen — 
Macomber  vs.  Bigelow.  126  Cal.  9.  15.  58  Pac. 
Rep.  312 

1S4.  VARIANCE.— Material  variance  in  con- 
tract set  forth  In  claim  of  lien  and-  that  proven 
Is  shown  where  notice  of  lien  states  that  con- 
tract is  for  reasonable  value  or  worth  of  goods, 
and  where  evidence  shows  that  goods  were 
bought  at  fixed  price  and  that  there  was  no 
agreement  in  regard  to  contract  price. «-Wllson 
vs.  Hind.  113  Cal.  367.  45  Pac  Rep.  695. 

As  to  variance  between  claim  and  notice  of 
lien,  see  Palmer  vs.  Lavigne.  104  Cal.  30,  84. 
17  Pac  Rep.  775. 

136.  Variance  Is  fatal  to  liens  where  notice 
of  liens  in  stating  terms,  time  given,  and  con- 
ditions of  contract  set  forth  that  claimant  was 
to  receive  reasonable  market  value  of  mate- 
rials furnished,  and  uncontradicted  evidence 
was    that    materials    were    furnished    at    fl.Ked 


price.— Wilson  vs.  Nugent,  126  Cal.  280.  283.  57 
Pac.  Rep.  208.  See  Wagner  vs.  Hansen.  108 
Cal.  104.  37  Pac.  Rep.  195. 

Dlstlngvlsbed  from  Santa  Monica  Co.  vs 
Hege.  119  Cal.  376.  377,  51  Pac  Rep.  555.  where 
It  Is  held  that  different  rule  applies  as  to  vari- 
ance between  pleading  and  proof,  and  variance 
between  notice  of  lien  and  proof,  and  that 
where  In  case  proof  shows  that  contrast  set 
forth  in  notice  of  lien  is  untrue  it  is  fatal  to 
lien. 

IM.  VERIFICATION  OF  CLAIM.— It  is  only 
required  that  verification  should  state  that 
claim  is  true  without  setting  out  particulars 
which  law  requires  to  be  contained  in  body  of 
claim.— Reed  vs.  Norton,  90  Cal.  590.  602.  26 
Pac.  Rep.  767.  27  Id.  426.  See  Arata  vs.  Tellu- 
rium O.  A  S.  Min.  Co..  65  Cal.  340.  342.  4  Pac. 
Hep.  196. 

137.  VOID  CONTRACT— Contractor  Is  agent 
of  owner*— Where  contract  is  wholly  void  be- 
cause plans  and  specifications  are  not  recorded 
in  recorder's  office,  contractor  must  be  held 
to'  t>e  agent  of  owner,  and  while  acting  as  such 
he  cannot  contract  to  pay  one  price  for  arti- 
cles purchased  and  then  compel  owner  to  pay 
him  larger  price  for  same  articles.— Kuhl- 
man  va.  Burns,  117  Cal.  469»  478,  49  Pac.  Rep 
585. 

188.  Parties  affected.— Statute  only  declares 
contract  void  as  between  parties  to  It.— Giant 
P.  Co.  vs.  San  Diego  F.  Co.,  78  Cal.  193.  196,  20 
Pac.  Rep.  419. 

139.  Notwithstanding  declaration  of  this  \ 
section  that  contract  in  certain  events  • 
Is  wholly  void,  and  no  recovery  can  be  had 
thereon  by  •  either -party  thereto,  it  is  provided 
that  other  persons  than  parties  to  contract 
furnishing  materials  and  performing  labor 
may  have  lien  therefor.     It  is  also  provided  In 

1 1197  post  that,  notwithstanding  other  pro- 
visions of  chapter,  any  person  to  whom  debt 
may  be  due  for  work  or  materials  may  in  per- 
sonal actions  recover  debt.— Palmer  vs.  White. 
70  Cal    220.  221.  11  Pac.  Rep.  647. 

140.  Inability  to  maintain  action  on-  void 
contract  is  confined  to  parties. — Gisnt  P.  Co 
vs.  San  Diego  F.  Co.,  78  Cal.  193,  196.  20  Pac 
Rep.  419. 

141.  Contract  void  as  between  contractor 
and  owner  is  not  void  necessarily  between  such 
contractor  or  owner  and  materialman*.— Giant  P. 
Co.  vs  San  Diego  F.  Co.,  78*  Cal.  193..  197,  20 
Pac.  Rep    419. 

149.  Rights  of  contractor.— Contractor  can- 
not  take  lien  under  contract  which  Is  wholly 
void  under  this  section,  nor  has  such  con- 
tractor right  to  recover  in  such  case  upon 
quantum  meruit  for  services  or  upon  quantum 
valebat  for  goods,  wares,  and  merchandise  sold 
and  delivered.- Spinney  vs.  GrlfiSth.  98  Cal.  149. 
153,  32  Pac.  Rep.  974. 

143.  Mechanics'  Hen  only  exists  by  virtue 
of  compliance  with  statute  which  creates  It. 
Where  contract  is  void,  contractor  may  claim 
no  implied  right  to  lien  which,  had  written 
contract  been  properly  filed,  he  might  have 
recovered  under  it.  Law  gives  him  right  in 
such  cases  to  recover  personal  Judgment  for 
money  as  on  Implied  contract.— Morris  vs  Wil- 
son. 97  Cal.  644,  646.  32  Pac.  Rep.  801. 
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144.  Strict  conatractlon  off  atatnte. — Provi- 
8ton  of  this  section  making  wholly  void  as  be* 
tween  parties  thereto  written  contract  for  con- 
struction of  building  for  price  exceeding  one 
thousand  dollars  unless  same  Is  flled  with 
county  recorder  before  commencement  of  work 
thereunder.  Is  arbitrary,  and  Is  not  to  be  ex- 
tended to  contract  not  falling  strictly  within 
its  letter.— Klesstg  vs.  Allspaugh,  99  Cal.  462, 
454.  S4  Pae.  Rep.  106. 

148.  •'Wholly  void**  has  same  meaadag  a« 
•* void."— When  an  instrument  is  void,  it  Is  void 
from  one  end  to  other,  and  in  all  its  parts.— 
Giant  P.  Co.  vs.  San  Diego  F.  Co.«  78  Cal.  19S, 
196.  20  Pac.  Rep.  419. 

As  to  owners'  or  eoatmetors*  waiver  ky  eoa« 
tract  or  otherwise^  aot  to  affect  or  Impair 
claims  aad  lleas  of  other  persoas,  etc.,  see  post 
i  1201  and  note. 

140.     WATCRMAFT      AT      MIlflD.  —  Whether 

watchman  engaged  as  watchman  at  mine  "per- 
forms labor  upon"  the  mining  claim  so  as  to 
be  entitled  to  a  lien  upon  the  claim  depends 
on  conclusions  of  law  deduced  from  facts 
found  by  court,  or  upon  sufficiency  of  facts 
stated  In  complaint  to  constitute  a  cause  of 
action;  neither  of  which  points  can  be  consid- 
ered upon  an  appeal  from  an  order  denying  a 
new  trial.  The  only  questions  which  can  be 
considered  are  those  arising  upon  the  specifica- 
tions as  to  the  insufficiency  of  the  evidence 
and  errors  of  law  contained  in  the  bill  of  ex- 
ceptions.—Williams  vs.  Hawley,  144  Cal.  97,  99. 
77  Pac  Rep.  76S. 

147.     Idle  mine.— "It  is  clear  that  the  statute 


implies  that  the  labor  to  be  performed  upon 
any  mining  claim,  and  for  which  a  lien  la 
given,  is  the  labor  performed  in  the  course  of 
•the  actual  work  of  mining  or  development  In 
the  mining  claim,  and  that  it  does  not  include 
the  services  of  a  watchman  engaged  in  caring 
for  a  mine  while  It  Is  lying  idle"  (dictum). — 
Williams  vs.  Hawley,  supra,  p.  102. 

148.  Watehmaa,  hookkccpor,  eook*  etc.  «•€ 
eatltled  to  Ilea*  under  our  atatuta  and  similar 
statutes.  Is  thought  to  be  the  true  doctrine. 
"While  liens  are  allowed  for  many  kinds  of 
labor  the  authorities  term  Incidental/  such  in- 
cidental labor  must  be  directly  done  for.  and 
connected  with,  or  actually  Incorporated  into 
the  building  or  Improvement.  It  will  not  do 
to  extend  the  protection  given  to  services  in- 
directly and  remotely  associated  with  the  con- 
struction work.  The  cook  who  prepares  food 
for  the  employees,  the  blacksmith  who  shoes 
the  horses  or  repairs  the  implements  In  use. 
and  all  similar  contributors  to  the  enterprise, 
are  not  among  the  favored  workmen.  See  Mc- 
Cormlck  vs.  Los  Angeles  City  Water  Co..  40 
Cal.  185.  The  keeping  of  defendant's  books 
and  disbursement  of  its  funds  were  matters  of 
great  Importance,  but  we  cannot  declare  such 
services  within^  purview  of  the  atatuta.*'— Rara 
Avis  O.  &  a  Mln.  Co..  9  Cola  aSS.  12  Pac.  Rep. 
488. 

14ft.  Compairei  Winslow  vs.  Urquhart,  89 
Wis.  260.  quoted  with  approval  in  Stewart- 
Chute  Lumber  Co.  vs.  Missouri  Pac.  R.  Co.. 
28  Neb.  89,  44  N.  W.  Rep.  47  (Maxwell,  J., 
dissenting). 


§  1183^2.    BUILDINa  00NTSA0T8,  WHAT  PB0VISI0N8  MUST  CONTAIN. 

[Repealed.] 

History:     Enacted  March  28,  1901,  Stats,  and  Amdta.  1900-1,  p.  817;  repealed 
February  12,  1903,  Suts.  and  Amdta.  1903,  p.  21. 


1.  Applied,  cited,  construed,  referred  to, 

2.  Constnietion. 

1.  APPLIED,  CITBD,  CON9TRUBD,  RB- 
FBRRBD  TO,  etc..  In:  Sullivan  vs.  California 
R.  Co..  142  Cal.  201,  208.  76  Pac  Rep.  767 
(construed). 

1.  CON STRUCnoif.— statute  was  intended 
for  protection  of  subcontractors,  materialmen. 


artisans,  and  laborere,  and  to  preserva  to 
them  right  of  liens.  They  are  not  parties  to 
contract  between  owner  and  contractor,  and 
may  be  Justly  entitled  under  law  to  value  of 
materials  and  labor,  even  though  original 
parties  failed  to  make  contract  as  directed 
by  statute.— Sullivan  vs.  California  R.  Co..  142 
Cal.  201.  208,  76  Pac.  Rep.  767.  See  Laldlaw 
va  Marye.  188  Cal.  170,  176.  66  Pac.  Rep.  891. 


§  1184.  CONTRACT  PRICE  PATABLE  IN  INSTALMENTS.  No  part  of  the 
coDtract  price  shall,  by  the  terms  of  any  such  contract,  be  made  payable,  nor  shall 
the  same  or  any  part  thereof  be  paid  in  advance  of  the  commencement  of  the 
work,  but  the  contract  price  shall,  by  the  terms  of  the  contract,  be  made  payable 
in  instalments  at  specified  times  after  the  commencement  of  the  work,  or  on  the 
completion  of  specified  portions  of  the  work,  or  on  the  completion  of  the  whole 
Avork;  provided,  that  at  least  twenty-five  per  cent  of  the  whole  contract  price 
shall  be  made  payable  at  least  thirty-five  days  after  the  final  completion  of  the 
ctontract. 

[Payment  before  due,  not  valid  for  what  purposes.]  No  payment  made  prior 
to  the  time  when  the  same  is  due,  under  the  terms  and  conditions  of  the  contract, 
shall  be  valid  for  the  purpose  of  defeating,  diminishing,  or  discharging  any  lien  in 
favor  of  any  person,  except  the  contractor,  but  as  to  such  liens,  such  payment 
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shall  be  deemed  as  if  not  made,  and  shall  be  applicable  to  such  iiens,  notwithstand- 
ing that  the  contractor  to  whom  it  was  paid  may  thereafter  abandon  his  contract,  or 
be  or  become  indebted  to  the  reputed  owner  in  any  amount  for  damages  or  other- 
wise, for  nonperformance  of  his  contract  or  otherwise. 

[Liens  to  be  paid  in  money  without  diminution.]  As  to  all  liens,  except  that 
of  the  contractor,  the  whole  contract  price  shall  be  payable  in  money,  and  shall 
not  be  diminished  by  any  prior  or  subsequent  indebtedness,  offset,  or  counter- 
claim, in  favor  of  the  reputed  owner  and  against  the  contractor;  no  alteration 
of  any  such  contract  shall  affect  any  such  lien  acquired  under  the  provisions  of 
this  chapter. 

[In  case  of  alteration  of  contract.]  In  case  such  contracts  and  alterations  thereof 
do  not  conform  substantially  to  the  provisions  of  this  section,  the  labor  done  and 
materials  furnished  by  all  persons  except  the  contractor  shall  be  deemed  to  have 
been  done  and  furnished  at  the  personal  instance  and  request  of  the  person  who 
contracted  with  the  contractor,  and  they  shall  have  a  lien  for  the  value  thereof. 

[Written  notice  of  performance  of  labor,  etc. — ^Effect]  Any  of  the  persons 
mentioned  in  section  eleven  hundred  and  eighty^three,  except  the  contractor,  may 
at  any  time  give  to  the  reputed  owner  a  written  notice  that  they  have  performed 
labor  or  furnished  materials,  or  both,  to  the  contractor,  or  other  person  acting 
by  authority  of  the  reputed  owner,  or  that  they  have  agreed  to  do  so,  stating  in 
general  terms  the  kind  of  labor  and  materials,  and  the  name  of  the  person  to  or 
for  whom  the  same  was  done  or  furnished,  or  both,  and  the  amount  in  value. 
as  near  as  may  be,  of  that  already  done  or  furnished,  or  both,  and  of  the  whole 
agreed  to  be  done  or  furnished,  or  both. 

[Notice,  how  served].     Such  notice  may  be  given  by  delivering  the  same  to 

,  the  reputed  owner  personally,  or  by  leaving  it  at  his  residence  or  place  of  busi- 

^  ness,  with  some  person  in  charge,  or  by  delivering  it  to  his  architects,  or  by 

leaving  it  at  their  residence  or  place  of  business,  with  some  person  in  charge,  or 

by  posting  it  in  a  conspicuous  place  upon  the  mining  claim  or  improvement. 

No  such  notice  shall  be  invalid  by  reason  of  any  defect  of  form,  provided  it 
is  sufficient  to  inform  the  reputed  owner  of  the  substantial  matters  herein  pro- 
vided for,  or  to  put  him  upon  inquiry  as  to  such  matters. 

[Withholding  from  contractor  the  amount.]  Upon  such  notice  being  given,  it 
shall  be  the  duty  of  the  person  who  contracted  with  the  contractor  to,  and  he 
shall,  withhold  from  his  contractor,  or  from  any  other  person  acting  under  such 
reputed  owner,  and  to  whom  by  said  notice  the  said  labor  or  materials,  or  both. 
have  been  furnished,  or  agreed  to  be  furnished,  sufficient  money  due,  or  that  may 
become  due  to  such  contractor,  or  other  person,  to  answer  such  claim  and  any  lien 
that  may  be  filed  therefor  for  record  under  this  chapter,  including  counsel  fees 
not  exceeding  one  hundred  dollars  in  each  case,  besides  reasonable  costs  provided 
for  in  this  chapter. 

History:     Enacted    March    11,   1872;    amended   March    18,    1885,   Stats,    and 
Amdte.  1884-5,  p.  144;   March  15,  1887,  Stats,  and  Amdts.   1886-7,  p.   153;   by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  189,  act  held 
j  unconstitutional,  see  history,  §  5  ante. 

1.  Applied,  cited,  construed,  referred  to.  7.  Same— Effect  of  breach  of  contract. 

2.  Abandonment  of  contract — Bights  of  ma-  8.  Bond  given  upon  building  contract — Ef- 

terialmen.  feet  of  section. 

3.  Amonnt— Limitation  of.  9, 10.  Same — Extent  of  oblig^ation. 

4, 5.  Assignment — Bight  to  Hen  not  subject  of.  11.  Constitutional  law — Unconstitutional  pro- 

6.  Assignment  made  by  contractor.  vision. 
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•12.  Construction — Contractor  only  referred  to. 

13.  Same — Contract  to  furnish  materials. 
14f  15.  Same — Effect  given  bj  this  section. 

16.  Same — Intercepting  contract  price  — Not 
dependent  on  lien. 
17,18.  Same— Penalty. 

19.  Same— Reasonable   construction   for   pro- 

tection of  owner  as  well  as  materialman. 

20.  Same  —  Use  of   phrase  * '  anj  such  con- 

tract." 

21.  Costs  and  attorneys'  fees. 

22.  Description  of  property— Contract  is  not 

void  by  reason  of  its  not  containing. 

23.  Filing — Plans  and  specifications. 

24.  Foreclosure  suit — Writ  of  review— When 

not  proper  remedy. 

25.  Oamishment.  • 

26.  History  of  section. 

27.  Injunction  will  not  issne  to  prevent  pay- 

ment of  order. 

28.  Lien  distinguished  from  recorded  lien. 

29.  Mistake  in  name. 

80.  Notice — Effect  of  notice. 

81.  Same — Equitable  Ken,  garnishqienty  or  as- 

signment. 

32.  Same — Limitation  of  recovery. 

33.  Same — Purpose  of. 

34.  Same — Public  building-- Withholding  pay- 

ment from  contractor  to  meet  cUima  for 
labor,  etc. 
86,80.  Same — Recording  not  necessary. 

87.  Same — Subcontractors  in  absence  of  notice. 

38.  Same — Time  of. 

39.  Ownership — Statement  of. 

40.  Parties  —  Contractor   as   defendant    with 

owner. 

41.  Same — Complaint  against  owner.  , 

42.  Payments — Amount  not  specified. 

43.  Same — Bills  to  be  paid  by  owner. 

44.  Same — Contract  not  payable  in  money. 

45.  Same — Contract  price  less  than  $1,000. 

46.  Same — Same — Payment  of  instalments  is  ^ 

subject  to  change. 

47.  Same — Same — Remedy  of  mechanics,   la- 

borers, and  materialmen. 
48,  49.  Same — Last  payment — Amount  not  speci- 
fied. 

50.  Same — Same — Stating    that    certain    per- 

centage of  cost  will  be  paid. 

51.  Same— ^ame — Mistake  in  amount. 

52.  Same — Same— Statement  of  time. 

53.  Same — Object  of  provision  that  contract 

price  be  paid  in  instalments. 

54.  Same — Same — Intermediate  payments  in- 

cluded. 

55.  Same — Premature — Effect  of. 

56,  57.  Personal  judgment  against  owner. 

58.  Penalty  —  Every    reasonable    intendment 

will  be  indulged  in  to  avoid. 

59.  Pleading — Sufficiency  of  complaint. 

60.  Public  building  is  in  no  way  affected. 
61,62.  School  district — Liability  of. 

63.  Statement  of  items. 

64.  Substantial  compliance  with  statute. 

65.  Trustees  of  state  asylum — Money  in  hands 

of. 

66.  Unknown  owner. 

67.  Verification. 

68, 69.  Void  contract — Amount  due  immaterial. 
70.  Same  —  Effect  —  Subcontractors,  laborers, 
and  materialmen  shall  have  lien. 


1.  APPLIED,  CITED.  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Kellosff  vs.  Howes.  Si 
Cal.  170,  174,  22  Pac.  Rep.  509,  6  L.  R.  A.  58$ 
(construed):   Davles  H.   L.  Co.  vs.  Oottschalk. 

81  Cal.   641.   64S,   644.   2S  Pac.   Rep.   860    (con- 
atnied  with  i  1181  ante);  Sidllnffer  vs.  Kerkow. 

82  Cal.  42.  48.  44.  45.  22  Pac.  Rep.  93^  (con- 
strued): Jewell  vs.  McKay.  82  Cal.  144,  149. 
23  Pac.  Rep.  139  (construed  with  f  1183  ante): 
Kerckhoff-Cuzner  M.  &  L.  Co.  vs.  Cummings. 
86  Cal.  22.  24.  25.  26.  24  Pac.  Rep.  814  (con- 
strued with  f  1188  ante);  Harlan  vs.  Stuffle- 
beem.  87  Cal.  608.  612.  26  Pac.  Rep  686 
(construed):  Bates  vs.  Santa  Barbara  Co..  90 
Cal.  643,  546.  547.  548.  27  Pac.  Rep.  438  (con- 
strued and  applied);  San  Diego  L.  Co.  vs. 
Wooldredffe.  90  Cal.  674.  578.  27  Pac.  Rep.  431 
(construed  with  11183  ante);  Reed  vs.  Norton. 
90  Cal.  590.  600.  26  Pac.  Rep.  767.  27  Id.  426 
(construed  with  (1183  ante);  Hinckley  vs. 
Field's  B.  &  C.  Co..  91  Cal.  186.  139.  140.  27 
Pac.  Rep.  594  (construed);  Covell  vs.  Wash- 
burn. 91  Cal.  560.  661.  27  Pac.  Rep.  859  (con- 
strued); Balrd  vs.  Peall.  92  Cal.  236,  237.  28 
Pac.  Rep.  286  (construed  with  other  sections). 
Willamette  U  &  M.  Co.  vs.  Los  Angeles^  C. 
Co..  94  Cal.  229.  234.  29  Pac.  Rep.  625  (con- 
strued with  other  sections);  Yancy  vs.  Mor- 
ton. 94  Cal.  558.  660.  561.  29  Pac.  Rep.  1111 
(construed);  Schmld  vs.  Busch.  97  Cal.  184. 
188.  31  Pac.  Rep.  893  (construed  with  i  1183 
ante);  Morris  vs.  Wilson.  97  Cal.  644.  645.  32 
Pac.  Rep.  801  (erroneously  cited  as  11884). 
De  Camp  L.  Go.  vs.  Tolhurst,  99  Cal.  631,  636. 
34  Pac.  Rep.  438  'construed);  Dunlop  vs.  Ken- 
nedy (Cal.  Aug.  81,  1893).  34  Pac.  Rep.  92,  94 
(construed  with  other  sections);  Russ  L.  Sc 
M.  Co.  vs.  Roggenkamp  (Cal:  Jan.  30.  1894). 
36  Pac.  Rep.  643  (cited);  McCrea  vs.  Johnson. 
104  Cal.  224.  226,  87  Pac  Rep.  902  (construed); 
Board  of  Education  vs.  Blake  (Cal.  Dec.  i, 
1894^.  38  Pac.  Rep.  536.  637  (construed);  First 
Nat.  Bank  vs.  Perrls  Irr.  Dlst.  107  Cal.  55. 
60.  40  Pac.  Rep.  45  (construed);  Davis  vs. 
McDonough.  109  Cal.  547.  551,  42  Pac.  Rep. 
460  (cited);  Stlmson  M.  Co.  vs.  Riley  (Cal. 
Dec.  20,  1895),  42  Pac.  Rep.  1072,  1073  (con- 
strued); Coss  vs.  McDonough.  Ill  Cal.  662. 
667.' 44  Pac.  Rep.  825  (construed);  Roebllng's 
Sons  Co.  vs.  Humboldt  E.  L.  &  P.  Co.,  112  Cal. 
288.  291,  44  Pac.  Rep.  508  (construed  and  ap- 
plied);  Denison  vs.   Burrell.   119  Cal.   180,   182. 

61  Pac.  Rep.  1  (construed);  West  Coast  L.  Co 
vs.  Knapp.  122  Cal.  79.  81.  54  Pac.  Rep.  533 
(construed);  Blanchi  vs.  Hughes.  124  Cal.  24. 
27,  56  Pac.  Hep.  610  (construed);  Sweeney  vs. 
Meyer.  124  Cal.  512.  513,  57  Pac.  Rep.  479 
(applied);  Newport  W.  &  L.  Co.  vs.  Drew, 
125  Cal.  586.  589.  58  Pac.  Hep.  187  (cited); 
Macomber  vs.  Blgelow.  126  Cal.  9,  12,  14.  58 
Pac.  Rep.  312  (construed  with  other  sections): 
Long  Beach  Dlst.  vs.   Lutge.   129  Cal.  409.   413. 

62  Pac.  Rep.  36  (construed);  Ganahl  vs.  Weir, 
130  Cal.  237.  238.  239.  62  Pac.  Rep.  512  (con- 
strued); Brill  vs.  De  Turk.  130  Cal.  241.  242. 
62  Pac.  Rep.  462  (construed  and  applied):  Mc- 
Claln  vs.  Hutton.  131  Cal.  132.  136.  61  Pac. 
Rep.  273.  63  Id.  182,  622  (construed):  McDonald 
vs.  Hayes.  132  Cal.  490,  495,  64  Pac.  Rep.  850 
(cited  with  S  1187  post);  Santa  Cruz  R.  P.  Co. 
vs.   Lyons.    133   Cal.    114,    117,   65   Pac.   Rep.   329 
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(construed);  Southern  California  L.  Co.  vt. 
Jocea.  188  Cal.  848.  848.  844.  65  Pac  Rep. 
379  (construed);  French  vs.  Powell.  135  Cal. 
688.  840.  842,  68  Pac.  Rep.  92  (construed): 
Stlmson  vs.  Braun.  136  Cal.  122.  124.  126.  89 
Am.  St.  Rep.  116.  68  Pac  Rep.  481.  67  L.  R.  A. 
728  (eoastrued):  Weldon  va  Superior  Court.  188 
CaL  42''.  429.  480.  71  Pac.  Rep.  602  (construed 
and  applied):  Snell  vs.  Bradbury.  139  C^l.  379. 
8S8,  78  Pac.  Rep.  160  (construed  with  S 1183 
ante);  Valley  L.  Co.  vs.  Struck.  146  Cal.  266. 
269.  270.  271.  273.  276.  80  Pac.  Rep  405  (con- 
strued and  applied);  Nason  vs.  John,  1  Cal. 
App  638.  640.  82  Pac.  Rep.  666  (construed 
and  applied).  Hampton  vs.  Christensen  (Cal. 
Nov.  25.  1906).  84  Pac.  Rep.  200  (construed  and 
applied);  Kruse  vs  Wilson  (Cal.  App.  Feb. 
13.  1906).  84  Pac.  Rep.  443   (construed). 

X,  ABANDONMENT  OF  CONTR.4.CT— Rights 
•t  MaterlalBea*— Where  contract  Cor  less  than 
one  thousand  dollars  Is  abandoned  by  con- 
tractor prior  to  completion  of  work,  amount 
available  for  lien  of  materialman  is  only  excess 
of  contract  price  remaining  in  owner's  hands 
after  payment  of  cost  of  completion. — Denison 
vs  Burrell.  119  Cal.  180.  183.  61  Pac  Rep.  1. 
See  Wiggins  vs.  Bridge.  70  Cal.  437,  11  Pac. 
Rep  754:  Gibson  vs.  Wheeler.  110  Cal.  243. 
42  Pac    Rep    810. 

Dlstingiiished  from  Dunlop  vs.  Kennedy.  102 
Cal.  443.  36  Pac.  Rep.  766;  Golden  Gate  L.  Co 
vs.  Sahrbacber.  105  Cal.  114.  38  Pac.  Rep.  635. 
where  contract  price  exceeded  one  thousand 
dollars. 

5.  AMOUNT  —  UflUtatloa  of.->Labbrers  or 
materialmen  have  no  right  to  lien  for  any 
amount  which  owner  does  not  owe  contractor 
under   valid   contract,    as   there    is    no   privity 

^  of  contract  between  owner  and  laborers  or 
materialmen  under  contract  entered  into  with 
contractor. — Brill  vs.  De  Turk.  130  Cal.  241. 
244.  62  Pac.  Rep  462.  See  San  Diego  L.  Co. 
vs.  Wopldredge,  90  Cal.  674.  679.  27  Pac.  Rep. 
481.  West  Coast  L.  Co.  vs.  Knapp,  122  Cal.  79. 
54  Pac.  Rep.   633. 

4.     ASSIGNMENT—Rlghf  to  Uea  mot  subject 

oC^— Right  to  create  mechanics'  or  laborers* 
lien,  under  mechanics'  lien  law.  Is  personal 
right,  and  non-assignable.— Mills  vs.  La  Verne 
L.  Co..  97  Cal.  254.  266.  33  Am.  St.  Rep.  168. 
32  Pac.  Rep.  169;  McCrea  vs.  Johnson.  104  Cal. 
224.  226,  87  Pac.  Rep.  902;  Duncan  vs.  Hawn. 
104  Cal.  10.  37  Pac.  Rep.  626. 

6.  Assignment  of  demand  cannot  carry  with 
it  right  to  give  notice  for  purpose  of  creation 
of  lien  upon  fund  In  hands  of  owner,  owing 
to  contractor,  and  creating  legal  liability  In 
favor  of  laborer  and  against  owner.— McCrea 
vs.  Johnson.  104  Cal.  224.  226.  87  Pac.  Rep.  902. 

8.  ASSIGNMENT  MADE  BY  CONTRACTOR 
of  amount  to  become  afterward  due  to  him 
In  course  of  performance  of  contract,  given 
before  arrival  of  time  of  payment,  cannot  de- 
feat right  of  materialman  to  give  notice  speci- 
fied in  this  section  and  obtain  benefit  thereof. 
— ^Flrst  Nat.  Bank  vs.  Perria  Irr.  Dlst..  107 
Cal.  65.  61.  40  Pac.  Rep.  45. 

«•  Blleet  off  breaeh  of  contract.  —  Con- 
tractor's subsequent  breach  of  contract  by 
falling    to    complete    building    and    additional 


expenses  caused  to  school  district  thereby  do 
not  create  any  equity  against  assignee  of 
order  for  completed  portion  paid  by  instal- 
ment, or  entitle  school  district  to  Injunction 
restraining  such  payment.— Long  Beach  School 
Diet.  vs.  Lutge.  129  Cal.  409.  414.  62  Pac.  Rep. 
86. 

8.  BOND  GIVEN  UPON  BUILDING  CON- 
TRACT— Effect  of  seetloa. — Results  following 
failure  of  owner  to  comply  with  this  section 
are  not  material  upon  matters  pertaining  to 
bond  given  by  contractor  upon  building  con- 
tract.—Ganahl  vs  Weir.  130  Cal.  237.  239.  63 
Pac.   Rep.   612. 

ft.  Extent  of  obligatioB.— Obligation  of  bond 
does  not  extend  to  releasing  of  building  from 
invalid  liens.— Brill  vs.  De  Turk.  130  Cal  241. 
244.  62  Pac.  Rep.  462.  See  San  Diego  L.  Co. 
vs.  Wooldredge.  90  Cal.  679.  27  Pac.  Rep.  434; 
West  Coast  L.  Co.  vs.  Knapp.  X22  Cal.  79.  54 
Pac.   Rep.   533. 

10.  Claims  which  cannot  be*  legally  on- 
forced  against  building  cannot  be  said  to 
have  accrued  against  it.— Brill  vs.  De  Turk. 
130  Cai.  241.  245.  62  Pac.  Rep.  462.  S«:e  San 
Diego  li.  Co.  vs.  Wooldredge.  90  Cal.  571.  57  9. 
27  Pac.  Rep.  431;  West  Coast  L.  Co.  vs.  Knapp. 
122   Cal.    79.    54    Pac.    Rep.    633. 

U.  CONSTITUTIONAL  LAW  —  UaeoBstlta- 
tlonal  provteloB.— Statute  declaring  Invalid  any 
contract  by  owner  of  real  property  for  con- 
structton  of  building  thereon,  unless  it  is  pro* 
vlded  therein  that  contract  price  shall  be 
payable  only  In  money,  is  unconstitutional  In 
that  It  is  an  infringement  upon  right  of 
owner  in  possession  and  enjoyment  of  his 
property,  an  Invasion  of  right  to  contract  with 
others  respecting  use  of  which  he  may  subject 
his  property  or  manner  In  which  he  may  enjoy 
it:— Stlmson  M.  Co.  vs.  Braun.  136  Cal.  122.  125. 
89  Am.  St.  Rep.  116,  68  Pac.  Rep.  481.  57 
L.  R.  A.  726. 

11.  CONSTRUCTION  —  Contractor  ooly  re- 
ferred to»—Thia  section  only  refers  to  con- 
tract of  contractor.— Hinckley  vs.  Field's  B. 
&  C.  Co..  91  Cal.  136.  140.  27  Pac.  Rep.  594.- 

18.  CoBtTflict  to  faralsh  materials,  such  as 
machinery  and  apparatus,  is  not  building  con- 
tract within  meaning  of  this  section. — Roeb- 
llng's  Sons  Co.  vs.  Humboldt  E.  L.  A  P.  Co.. 
112  Cal.  288.  291,  44  Pac.  Rep.  668  See  Dona- 
hue vs.  Cromartte.  21  Cal.  80:  Sparks  vs. 
Butte  Co.  O.  H.  Co.,  56  Cal.  889.  892:  Hinckley 
vs.  Field's  B.  &  C.  Co..  91  Cal.  136.  140.  27 
Pac.  Rep.  694. 

14*  Effect  sriven  h-y  this  sectloa  does  not 
depend  upon  Hen  provided  in  91183  ante.^ 
Weldon  vs.  Superior  Court,  138  Cal.  427.  430. 
71    Pac.    Rep.    502. 

15.  This  section  does  not  declare  contract 
void  In  case  it  fails  to  conform  substantially 
to  its  provisions,  but  only  imposes  penalty 
on  owner  by  making  him  personally  liable, 
and  his  improved  property  subject  to  Mens 
for  labor  done  and  materials  furnished. — 
Stimson  M  Co.  vs.  Riley  (Cal.  Dec.  20.  1895). 
42  Pac.  Rep.   1072.   1073. 

16.  Intercepting  contract  price — Not  depend- 
ent on  lien. — Remady   provided  by  this  section 
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for  Intercepting  contract  price  In  hands  of 
owner  (■  not  dependent  upon  proceedlnfft  to 
enforce  Hen  aflralnst  propeTty.-^First  Nat.  Bank 
vs.  Perrls  Irr.  Dlst..  107  Cal.  S5.  66.  40  Pac 
Rep.  46.  See  Bates  vs.  Santa  Barbara  Co.* 
90  Cal.  643.  647.  27   Pac.  Rep.   438. 

17.  Peaaity. — Statute     mast     ke     caaatraad 

against  exaction  of  penalty,  if  in  reaaoa  it 
can  be.— West  Coast  U  Co.  vs.  Knap  p.  122  Cal. 
79.  81,  64  Pac.  Rep.  688. 

18.  Every  reasonable  Intendment  will  be 
indulered  in  to  avoid  ■  penalty  under  statute.— 
San  Dleero  L.  Ca  vs.  Wooldredge,  90  CaL  674, 
679,  87  Pac.  Rep.  431. 

10«  Reasoaabia'  eaastraetloa  fer  vrotaetlaa 
off  owaer  as  well  as  aiaterialaiaa  must  be 
given  statute.— Dun  lop  vs.  Kennedy  (CaL  Aug. 
81.  1893),  84  Pac.  Rep.  92,  94. 

ao.     Use  of   phrase   "^ay  saeli   caatmet"  In 

clause  of  this  section  immediately  following 
provisions  of  1 1188  ante  In  reference  to  amount 
of  payment  of  contract,  Indieates  that  legrls- 
lature  Intended  to  refer,  to  contracts  spoken 
of  in  1 1183  ante,  namely,  contracts  in  which 
"amount  agreed  to  be  paid  thereunder  exceeds 
one  thousand  dollars.*'— Sldlinger  vs.  Kerkow, 
82  Cal.  42.  44,  82  Paa  Rep.  982. 

11.     COSTS     AWD    ATTORHrBYS*    FEES    are 

properly  allowed  and  made  payable  out  of 
property  ordered  to  be  sold  where  claimed 
In  complaint  In  action  where  defendant  de- 
faulted.— De  Camp  L.  Co.  vs.  Tolhurst»  99  CaL 
631,   638,   34   Pac   Rep.   488. 

As  to  dednetloaa  by  owaer,  see  ante  1 1188 
and  note  par.  88. 

S3.  DBSCRIPTIOVr  OF  PROPBRTT.  —  Coa- 
tract  In  act  void  by  reasoa  of  Its  aot  coatala- 
Ina  description  of  property  upon  which 
building  Is  to  be  erected,  as  statute  does  no't 
require  it.— Taney  vs.  Morton.  94  Cal.  658,  661, 
29  Fac.  Rep.  1111.  See  San  Diego  L.  Co.  vs. 
Wooldredge.  90  CaL  674,  679,  27  Pac.  Rep.  481. 

S3.  FILING.— Plaas  aad  speeMcatloas  held 
not  required  to  be  filed  in  recorder's  office  to 
render  memorandum  of  contract  valid,  where 
such  contract  was  made  after  amendment  of 
1887,  as  in  that  amendment  it  Is  not  speclfled 
that  any  plans  or  specifications  shall  be  filed, 
nor  Is  It  necessary  to  proper  memorandum  that 
they  should  be.— Reed  vs.  Norton,  90  CaL  690, 
600.  26  Pac.  Rep,  767,  27  Id.  426. 

34.  FORBCLOSURR  SUIT— Writ  Of  revlewf 
when  Bot  remedy.— Action  to  foreclose  lien 
against  premises  Is  unquestionably  an  equi- 
table suit,  and  proceeding  to  reach  fund  in 
hands  of  owner  is  also  equitable,  but  as  su- 
preme court  has  appellate  jurisdiction  in  all 
cases  in  equity,  except  such  as  arise  in  jus- 
tice courts,  writ  of  review  Is  not  the  remedy 
for  correcting  erroneous  judgment  in  such 
action.— Weldon  vs.  Superior  Court,  138  CaL 
427,  429.  71  Pac.   Rep.  502. 

25.  GARNISHMENT.- Remedy  by  garnish- 
ment or  equitable  assignment  under  this  sec- 
tion Is  entirely  disconnected  from  and 
additional  to  remedy  by  lien  upon  building. — 
Bates  vs.  Santa  Barbara  Co.,  90  CaL  648,  647, 
27   Pac.  Rep.  438. 

SC     HISTORY   OF   SECTION.- As   to   change 


made  In  BCechanlcs'  Lien  Law,  first  enacted  in 
1867  (Stau.  1867-8.  p.  689),  and  effect  of 
changes  in  this  section,  see  Santa  Cruz  R.  P. 
Co.  vs.  Lyons,  138  CaL  114.  117.  66  Pac.  Rep. 
829. 

As  to  word  '^mprovomoat,**  eoaatraetloa  of. 
see  ante  1 1188  and  note  par.  66. 

37.  INJUNCTION  WILL  NOT  ISSITB  TO 
PREVENT  PAYMBlfT  OF  ORDER  to  assignee 
of  contractor  where  It  is  conclusively  estab- 
lished by  stipulation  that  sureties  upon  build- 
ing contract  are  pecuniarily  able  to  respond 
to  Its  full  amount.— Long  Beach  8.  Dlst  va 
Lutge.  129  CaL  409.  416,  62  Pac.  Rep.  86. 

38.  LIEN  DISTINGUISHED  FROM  RE- 
CORDED  LIEN.— Giving  of  statutory  notice 
does  not  establish  lien  on  fund  In  owner's 
hands  in  sense  that  recorded  lion  Is  estab- 
lished on  buildings  and  land  under  1 1183  ante, 
but  It  does  not  follow  that  no  sort  of  equi- 
table lien  may  not  be  enforced  against  fund 
referred  to  In  this  section.— Weldon  vs.  Supe- 
rior Court,  188  CaL  4t7,  480.  71  Pac.  Rep.  602. 

S3.  MISTAKE  IN  NAME.- Validity  of  claim 
Is  not  affected  by  mistake  In  attempting  to 
carry  out  requirements  of  law  as  to  name  of 
owner.— McCIaln  vs.  Hutton,  131  CaL  132,  138, 
61  Pac.  Rep.  273,  63  Id.  182.  628. 

30.  NOTICE.— Efleet  of  aotlee  cannot  be 
prevented  by  contractor  as  to  any  payments 
that  may  mature  after  it  Is  given,  but  Its 
effect  upon  payments  that  have  matured  before 
notice  is  given,  but  which  have  not  been  made. 
Is  to  be  determined  by  rights  of  contractor 
with  reference  to  such  payments.  If  he  Is 
still  entitled  to  demand  them  from  owner, 
such  payments  are  Intercepted  by  notice,  but 
if  he  has  already  assigned  them  to  third  party 
notice  will  be  Inoperative  to  prevent  payment 
to  such  party.— Newport  W.  A  L.  Co.  vs.  Drew. 
126  CaL  686.  689.  68  Pac.  Rep.  187.  See  Bates 
vs.  Santa  Barbara  Co..  90  CaL  643.  27  Pac. 
Rep.  438;  First  Nat.  Bank  va.  Perrls  Irr.  Dlst., 
107  CaL  56,  40  Pac.  Rep.  46. 

As  to  aeco— Ity  of  aotlecv  see  Kruse  vs. 
Wilson  (CaL  App.  Feb.  18,  1906),  84  Pac.  Rep. 
442. 

SI.  Bqaltable  lieav  garaishmeaty  or  assiga* 
neat. — Whether  notice  under  this  section  re- 
sults In  establishing  equitable  garnishment 
or  assignment,  or  confers  an  equitable  lien, 
or  is  in  form  of  equitable  subrogation  regu- 
lated  by  statute,  right  to  control  and  direct 
funds  remaining  In  hands  of  owner  Is  as 
distinct  and  Independent  as  right  to  file  and 
enforce  lien.  It  is  remedy  entirely  discon- 
nected from  and  additional  to  remedy  of  lien 
upon  building,  and  should  be  regarded  with 
favor  by  court.— Weldon  vs.  Superior  Court. 
138  Cal.  427.  430,  71  Pac.  Rep.  602.  See  Bates 
vs.  inta  Barbara  Co..  90  Cal.  643.  27  Pac 
Rep.  438;  First  Nat  Bank  vs.  Perrls  Irr.  DlsL, 
107  CaL  66.  65,  40  Pac.  Rep.  45;  Bianchi  vs. 
Hughes,  124  CaL  24.  27.  66  Pac  Rep.  610. 

S3.  LImltatioa  of  recovery. — Remedy  pro- 
vided by  this  section  for  garnishing  moneys 
of  contractor  in  hands  of  owner  being  limited 
to  cases  in  which  property  may  be  subject  to 
lien,  owner  Is  not  required,  upon  receiving 
notice  prescribed  by  this  section,   co  withhold 
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from  contractor  any  moneys  tn  his  hands 
except  for  materials  furnished,  or  labor  per- 
formed upon  property. — Bianchl  vs.  Hugrhes, 
124  Cal. ,  24.  28«  G6  Pac  Rep.  610;  Kruse  vs. 
'Wilson  (CaL  App.  Feb.  18.  1906).  84  Pac.  Rep. 
442. 

n,  Pvrpoee  of.— Personal  notice  provided  In 
this  section  is  for  purpose  Indicated  by  statute. 
to  compel  owner  to  withhold  payments  due 
contractor  for  better  security  of  materialmen^ 
etc.  Such  notice  is  not  necessary  where  there 
Is  no  contract,  and  no  payments  to  stop.— 
Davics  H.  L.  Co.  vs.  Oottschalk.  81  Cat.  641, 
C44,    22   Pac.   Rep.   860. 

S4L  Pvblle  bvlldlas  —  WIthlioldInK  paymeat 
frooi  eoMlraetor  to  meet  claims  for  labor,  etc 

—Mechanic  or  materialman  may  slve  owner 
of  public  building,  upon  which  he  has  per- 
formed labor  or  for  which  he  has  furnished 
material,  written  notice  of  his  claim,  and 
owner  must  withhold  fund  from  contractor 
for  work  which  he  agreed  to  do  but  which 
laborer  has  actually  performed,  and  this  right 
to  claim  is  not  dependent  upon  legality  of 
contract  between  owner  and  contractor,  nor 
Is  it  dependent  upon  right  to  lien  by  con- 
tractor.—Bates  vs.  Santa  Barbara  Co.,  90  Cal. 
543.   647.   27   Pac.   Rep.  438. 

SBb  ReeordlBff  not  aceesaary. — Notice  to 
owner  which  may  be  given  under  this  section, 
as  amended  In  1686.  stating  claims  and 
"amonnt  in  value  as  near  as  may  be/*  etc.,  la 
not  notice  of  Men,  which  Is  to  be  recorded. 
Such  notice  to  owner  is  extra  precaution  on 
claimant's  part  and  it  is  optional  with  him 
whether  to  give  It  or  not.— Jewell  vs.  McKay, 
82  Cal.  144,  149.  88  Pac.  Rep.  189. 

S«.  Undvr  provisions  of  this  section  and 
11183  ante,  whether  contract  is  recorded  or 
not.  If  proper  notice  Is  given,  and  if  sufDcient 
money  Is  then  due  upon  contract,  or  after- 
wards becomes  due  from  owner  to  contractor 
to  pay  claim  for  materials  furnished,  it  Is 
duty  of  owner  to  withhold  same  from  con- 
tractors, and  materialman  Is  entitled  to  have 
his  claim  for  Ilea  therefor  enforced.— Russ  L. 
A  M.  Co  vs  Oarrettson,  87  Cal.  689.  694,  23 
Pac    Rep.   747. 

ST.  SabcoatraefovB,  la  abeenee  of  aotiee, 
must  rely  upon  personal  responsibility  of  con- 
tractor, and  twenty-flve  per  cent  of  whole 
contract  price  required  to  be  retained  for 
thlrty-flve  days  after  completion  of  wol-lc— 
Dunlop  vs.  Kennedy  (Cal.  Aug.  81.  1893),  84 
Pac.   Rep.   92.  94. 

S8.  Time  •!.— Notice  may  be  effectually 
given  so  long  as  money  is  owed  to  .contractor 
himself,  although  time  when  it  should  have 
been  paid  is  passed.— First  Nat.  Bank  vs.  Fer- 
ris Irr.  Dist..  107  Cal.  65.  61,  40  Pac.  Rep.  45. 
See  Board  of  Education  vs.  Blake  (Cal.  Dec.  3, 
1894).  38  Pac  Rep.  636. 

89.  OWKBRSHIP— Statement  of.— Statement 
In  claim  of  Hen  as  to  ownership  of  lot  of  land, 
which  Is  described,  is  sufRcient  as  against  ob- 
jection that  owner  of  building  erected  upon 
land  is  not  named.— Russ  L.  &  M.  Co.  vs.  Gar- 
rettson.   87   Cal.   389.   595.   25   Pac.   Rep.   747. 

40.  PARTIES— Contractor  as  defendant  with 
owner. — When    contractor    Is    personally    liable 


for  debt  Incurred  for  materials,  this  section 
authorizes  his  being  made  defendant  along 
with  owner,  and  determination  In  such  action 
of  amount  for  which  he  is  liable  to  each  Hen- 
holder,  and,  in  case  of  deficiency,  docketing 
of  Judgment  against  him  for  such  deficiency 
as  he  may  be  personally  liable  for. — Giant  P. 
Co.  vs.  San  Diego  P.  Co..  78  Cal.  193.  200.  20 
Pac.    Rep.    419 

4%m  .  ComiUalat  agalmst  owner  of  building 
may  be  filed  under  this  section  upon  claim  of 
lien  setting  up  contracts  with  alleged  original 
contractor.— Cosa  ,vs.  MacDonough.  ill  Cal. 
662,  667.  44  Pac.  Rep  325..  8ee  Davles  H.  L. 
Co.  vs.  Qottschalk,  ,81  Cal.  641.  646.  22  Pac. 
Rep.  860;  Taney  vs.  Morton.  94  Cal.  558.  29  Pac. 
Rep.   1111. 


4%  PAYUBBTTS- Amovnt  aot  apeclfted.— Re- 
quirements of  this  section  may  be  met  with- 
out stating  either  amount  of  eaoh  payment  or 
Instalment,  or  total  amount  of  them  all.— 
Snell  vs.  Bradbury,  139  Cal.  379,  882.  78  Pac. 
Rep.  150. 

45.  Bills  to  be  paid  ky  owner* — Main  pur- 
pose of  statute  is  to  secure  to  laborers  and 
materialmen  and  suboontractora  their  Just 
compensation,  Safeguard  intended  by  statute 
Is  accomplished  in  contract  providing  for  pay- 
ment of  .bills  for  materials,  and  labor  when 
indorsed  .  by  'Contractor  "provided  that  such 
bills  for  material  and  labor  do  not  exceed 
seventy-five  per  cent  of  value  of  material  and 
labor  employed  in  erection  of  said  building 
up  to  date  of  said  bills,  four  hundred  and 
ninety-five  dollars  (upward  of  twenty-flve 
per  cent  of  contract  price)  to  be  paid  thirty- 
five  days  after  building  Is  finished  and  ac- 
cepted."—Brill  vs.  De  Turk,  130  Cal.  241.  242, 
62  Pac.  Rep.  462.  See  Reed  vs.  Norton.  90  Cal. 
690.  26  Pac.  Rep.  767,  27  Id.  426;  Taney  vs 
Morton.  94  Cal.  658,  29  Pac.  Rep.  1111. 

44.  Contract  aot  payable  In  money. — Con- 
tractor to  do  painting  under  contract  not 
payable  in  money  is  original  contractor  within 
meaning  of  this  section,  and  as  term  is  used 
in  ff  1187,  1194  post,  and  is.  therefore,  within 
exception  expressed  In  this  section.— Baird  vs. 
Peall.  92  Cal.  235.  237.  28  Pac.  Rep.  285.  See 
La  Grill  vs.  Mallard.  90  Cal.  873.  27  Pac.  Rep. 
294. 

4S«     Contract  price  less   tluin   one   thovsand 

dollars.— Provisions  of  this  section  relating  to 
mode  and  time  of  payment,  and  withholding 
of  percentage  of  contract  price,  are  not  ap- 
plicable where  contract  price  la  less  than  one 
thousand  dollars.  In  such  case  it  Is  permis- 
sible for  owner  to  contract  for  payment  of 
whole  amount  to  contractor  before  commence- 
ment of  work  or  before  building  is  completed. — 
Denison  vs.  Burrell.  119  Cal.  180.  182.  51  Pac. 
Rep.  1;  Southern  California  L.  Co.  vs.  Jones. 
133  Cal.  242.  243.  65  Pac.  Rep.  378.  See  Sid- 
linger  vs.  Kerkow.  82  Cal.  42,  45.  22  Pac. 
Rep.  932:  Kerckhoff-Cuzner  M  &  L.  Co.  vs. 
Cummlngs.  ,86  Cal.  22.  24.  25.  24  Pac.  Rep.  814. 

46.  Same — Payment  of  Instalments  Is  sub- 
ject to  change  In  cases  where  contract  price 
is  less  than  one  thousand  dollars,  by  agree- 
ment of  owner  and  contractor  both  as  to  time 
and   amount,    as   in    case   of   private    contracts 
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relating  to  other  matters.— Southern  Califor- 
nia L.  Co.  vs.  Jonea.  133  Cal.  242.  244,  65  Pac. 
Rep.  378. 

47.  Same — Remedy  of  meehanlea,  laborers, 
and  materialmen  where  contractor  Is  paid  In 
full  upon  contract  less  than  one  thou- 
sand dollars,  and  before  notice  prescribed  In 
this    section    Is    grlven,    Is    against    contractor 

I  personally.— Kerckhoff-Cuzner  M.  &  L.  Co    vs. 
Cummlngs.  86  Cal.  22,  26.  24  Pac.  Rep    814 

Am  to  this  and  preceMns  aection  not  llmHed 
to  oases  %vhere  contraet  ezcweds  one  thousand 
dollars,  and  applieahle  where  contraet  vrlec 
Is  to  be  paid  In  somethlns  other  than  money* 
see  ante  9  1183  and  note. 

48.  Last    payment — Amount    not    spectfled. — 

Contract  falls  to  conform  with  requirements 
of  this  section  where  Instead  of  providing 
that  at  least  twenty- Ave  per  cent  61  wh^le 
contract  price  shall  be  payable  at  least  thirty 
days  after  final  completion  of  contract,  its 
provision  is,  "last  and  Anal  payment  -to  be 
made  thirty-flve  days  after  completion  of  the 
worlfC  according  to  contract,"  without  specify- 
ing amount  of  that  payment.-*WllIamette  S. 
M.  L.  &  M.  Co.  vs.  Los  Angeies  C  Ca,  94  Cal. 
22».  235.  29  Pac.  Rep.  629. 

49.  Failure  to  observe  requirement  of  this 
section  as  to  stating  amount  to  be  paid  thirty- 
five  days  after  final  completion  of  contract 
is  followed  by  failure  to  receive  benefits  pro- 
vided by  statute.^Wtllamette  S.  M.  L.  &  Bl 
Co.  vs  Los  Angeles  C.  Co.,  94  Cal.  229.  236, 
29  Pac.  Rep.  629. 

50.  Same— Stating  that  certain  percentage 
of  cost  will  be  paid  thirty-five  days  after  final 
completion  of  contract,  is  not  equivalent  to 
setting  forth  amount  to  be  paid  at  any  par- 
ticular date.— Willamette  8.  M.  L.  &  M.  Co. 
vs.  Los  Angeles  C.  Co.,  94  Cal.  229.  235,  29 
Pac.   Rep.  629. 

51.  Same — Mistake     In     amount.— Courts     of 

equity  are  always  reluctant  to  enforce  penal- 
ties, and  every  reasonable  Intendment  Is  in- 
dulged to  avoid  them.  Hence  where  it  is 
apparent  that  mlstalce  was  made  in  calculating 
amount  of  twenty-five  per  cent  of  contract 
price  and  designating  It  as  last  payment,  by 
which  mistake  amount  of  instalment  was 
given  as  $530  Instead  of  $545.  held  that  :on- 
tract  was  thereby  not  rendered  Insufficient  as 
failing  to  meet  requirements  of  statute,  and 
that  maxim  "de  minimis  non  curat  lex"  Uhe 
law  does  not  notice  trifling  matters)  should 
be  applied.— Stimson  M.  Co.  vs.  Riley  (Cal. 
Dec.   20,  1895),  42  Pac.   Rep.  1072.  1074. 

52.  Same  —  Statement  of  time.— Contract 
t  providing  that  last  payment  "shall  be  made 
•    wltliln    thirty-six   days   after    this   contract   is 

fulflUed"    does    not    violate   statute,    as.    under 
'    this  provision,  debt  cannot   be  said  to  be  due, 
I    until    creditor    can    demand    and    Insist    upon 

payment.— West   Coast    L,    Co.    vs.    Knapp.    122 

Cal.    79,    82,    64    Pac.    Rep.    633.      See    Reed    vs. 

Norton,    90    Cal.    590,    26    Pac.    Rep.    767.    27    Id. 

4  26:  Yancy  vs.  Morton,  94  Cal.  558,  29  Pac.  Rep. 

nil. 

53.  Oblect  of  provision  that  contract  price 
be  paid  In  Instalments  at  specified  times,  is 
to   protect   materialmen,   and   any  specification 


which  accomplishes  this  purposa  is  sufficient 
— Dunlop  vs.  Kennedy  (Cal.  Aug.  81.  1898).  34 
Pac.  Rep.   92.  94. 

54.     Same — Intermediate    paymenta   Included. 

— Provisions  that  no  lien  shall  be  defeated  or 
diminished  by  payment  made  prior  to  time 
before  It  becomes  due  "under  terms  and  con- 
ditions of  contract"  applies  as  forcibly  to  any 
Intermediate  payment  provided  in  contract  as 
to  final  payment  fixed  by  statute  <Shaw,  J., 
and  Beatty.  C.  J.,  in  cone,  op.).— Valley  L.  Co. 
vs.  Struck.  146  Cal.  266.  272.  80  Pac.  Rep.  405. 

50.  Premature — Bffect  of. — Provision  of  law 
as  to  premature  payments  la  not  made  depend- 
ent upon  giving,  or  failure  to  give,  notice 
(Beatty.  C.  J.,  dis.).— Weeney  irs.  Meyer,  124 
Cal.  512,  614,  57  Pac.  Rep!  479 

As  to  contract  aufllclently  speelge  as  to 
time  and  amount  to  comply  substantially  with 
statute,  see  Reed  vs.  Norton,  90  CaL  590,  600, 
26  Pac.  Rep.  767,  27  Id.  426. 

56.  PERSONAL  JUDGXBlfT  AGAIIfST 
OWNBR. — Personal  judgment  against  owner  is 
not  necessary  to  support  lien.— Russ  L.  &  M.  Co. 
vs.  Oarrettflon*  87  Cal.  589,  596,  25  Pac.  Rep. 
747. 

57.  Affirmed  on  authority  of  Batea  va. 
Santa  Barbara  Co.,  90  CaL  648.  27  Pac  Rep. 
438;  Rusa  L.  &  M.  Co.  va.  Roggenkamp  (Cal. 
Jan.  SO,   1894),  25  Pac.  Rep.  648. 

68.  PBNALTY.  —  Bvery  ruananabla  Imtand* 
meat  will  be  Indnlved  In  to  avoid  penalty 
under  statute.— Brill  vs.  De  Turk.  110  Cal.  241, 
243,  62  Pac.  Rep.  468.  See  San  Diego  L.  Co. 
vs.  Wooldredge.  90  Cal.  674,  679.  27.  Pac.  Rep. 
431;  West  Coast  L.  Ca  va.  Knapp.  122  Cal. 
79.  54  Pac.  Rep.  588. 

BSu     PLBADIBTG— Suflleleney    off    eonplalnt.— 

Complaint  is  InsufQclent  which  falls  to  allege 
that  at  time  of  filing  notice  of  lien  or  bring- 
ing action  there  was  anything  owing  from 
owner  to  contractor,  and  where  no  attempt 
Is  made  in  complaint  to  allege  any  fact,  such 
as  premature  payment  by  owner  to  contractor, 
or  like,  that  under  thia  section  might  be 
claimed  to  give  materialman  lien  against  prop- 
erty of  owner  for  value  of  his  materials.— Nason 
vs.  John.  1  Cal.  App.  538.  540.  82  Pac  Rep  566. 
See  Benton  vs.  Conley.  .49  Cal.  185;  Wells  vs. 
Cahn.  51  Cal.  423;  Dlngley  vs.  Greene.  54  Cal 
333;  Rosen krans  vs.  Waner.  62  Cal.  151:  Whit- 
tier  vs.  Hollister.  64  Cal.  283.  30  Pac.  Rep. 
846;  Turner  vs.  Strensel.  70  Cal.  28,  11  Pac. 
Rep.  389;  Harmon  vs  San  Francisco  R.  Co., 
86  Cal.  617.  25  Pac  Rep  124;  California  L.  Co. 
vs.  Jones.  133  Cal.  242.  65  Pac.  Rep.  378. 

eO.  PUBLIC  BUILDING  ITSBLF  18  IN  NO 
'WAY  AFFBCTBD  by  remedy  under  this  sec- 
tion. Where  contractor  falls  to  perform  his 
contract,  notice  given  by  subcontractor  or 
materialman  operates  only  as  equitable  gar* 
nlshment  and  as  an  assignment  pro  tanto  of 
all  moneys  due  from  owner  to  contractor.-^ 
Bates  vs.  Santa  Barbara  Co..  90  Cal.  543.  547.  27 
Pac.  Rep.  488. 

61.     SCHOOL    DISTRICT— Liability    of.->Pre- 

sentation  of  claims  of  materialmen  can  create 
no  liability  against  school  district. — Long 
Beach   S.   Dist.  vs.   Lutge,   129  Cal.   409.  413.   62 
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Pac,   Rep.   36.     See  Newport   W.   &  L.   Co.    vs. 
Drew.  125  Cal.  686,  689,  58  Pac.  Rep.  187. 

62.  School  district  is  not  subject  to  gar- 
nishment of  funds  by  notice  under  this  section. 
— Skelly  vs.  Westminster  S.  Dlst..  103  Gal. 
662.  655,  37  Pac.  Rep.  643;  Board  of  Education 
vs.  Blake  (Cal.  Dec.  3.  1894).  88  Pac.  Rep.  536, 
687.  See  Bates  vs.  Santa  Barbara  Co.,  90  Cal. 
64S.  27  Pac.  Rep.  488. 

As  to  rlKht  of  set-ofl  hj  ownoTt  see  ante 
11183  and  note  par.  112. 

6S.  STATEMENT  OF  ITEMS.— It  Is  unneces- 
sary to  state  specifically  in  claim  of  liens 
kind  of  materials  furnished  or  price  of  several 
items.  Claim  is  sufficient  under  special  con- 
tract to  pay  for  material  furnished  where  It 
would  be  sufficient  as  statement  in  complaint 
upon  indebitatus  assumpsit,  or  debt. — McClaln 
vs.  Hutton.  131  Cal.  132.  136.  61  Pac.  Rep.  273, 
63  Id.  182.  622.  See  Brennan  vs.  Swasey,  16 
Cal  141.  76  Am.  Dec.  507;  Sheldon  vs.  Meeks, 
17  Cal.  129;  Davis  vs.  Livingston,  29  Cal.  283, 
287;  Tredlnnlck  vs.  Red  Cloud  C.  M.  Co..  72  Cal. 
78.  84.  13  Pac.  Rep.  152;  Jewell  vs.  McKay,  82 
Cal.   144.  150.  23  Pac.  Rep.  139. 

64.  SUBSTANTIAL  COMPLIANCE  WITH 
STATUTE  is  sufficient  In  statement  of  claim  of 
Hen. — Russ  L.  &  M.  Co.  vs.  Garrettson,  87  Cal. 
589.  594.  25  Pac.  Rep.  747. 

•5.  TRUSTB:ES  of  state  asylum— Moseys 
to  fcands  of. — Effect  of  notice  under  this  section 
given  to  trustees  of  state  asylum  for  Insane 
and  Inebriates,  for  labor  and  materials  fur- 
nished, is  to  Intercept  in  hands  of  such  trus- 
tees any  moneys  to  which  contractor  Is  en- 
tltied,  and  to  operate  as  garnishment  of  moneys 
in  favor  of  laborers  and  materialmen  where 
contractor  falls  to  meet  such  payment  and 
amounts  are  due  to  him  upon  building  contract 


—Newport  W.  &  L.  Co    vs.  Drew»  126  Cal.  55."). 
589,  58  Pac.  Rep.  187. 

66.  unknown  owner.— Statute  requires 
statement  of  name  of  owner  or  reputed  owner. 
If  known.  If  name  Is  not  known  claim  is  suffi- 
cient if  it  is  silent  on  subject. — West  Coast  L. 
Co.  vs.  Newklrk,  80,  275,  277,  22  Pac..  Rep.  281; 
Corbettvs.  Chambers,  109  Cal.  178.  183.  41  Pac. 
Rep  873;  McClaln  vs.  Hutton.  131  Cal.  132«  138. 
61  Pac.  Rep.  273,  63  Id.  182.  622. 

67.  VERIFICATION.— Signature  and  certifi- 
cate of  magistrate  fixes  matter  of  verification 
M  -o  person  sworn,  and  verification  is  sufficient 
.where,  signed  by  affiant  and  magistrate,  even 

tlio^gh  name  of  affiant  is  not  inserted  in  blank 
at  begtsning  of  verification.— San  Diego  L.  Co 
vs.  Wo(>\jjitjii^gfi,  90  Cal,  674.  579.  27  Pac.  Rep.  431. 

68.  VOrp  COSfTllACT— Amottttt  doe  Inmate- 
rial. — Materialmen  and  laborers  may  recover 
without  regard* '^•l  amount  due  upon  contract 
where  such  oontr^ici  is  void  for  material  non- 
conformity with  8taA.ute.r-San  Diego  L.  Co.  vs. 
Wooldredge,  90  Cal.  57^/576r»27  Pac.  Rep.  431. 

69.  Lienors  may  recoVar.  ^Hl^ough  contract 
Is  not  rendered  void,  IrrespeotliMt  of  amount  due 
to  contractor,  as  upon  contract  whiyh  shall  be 
deemed  to  have  been  made  at  personal.  Instance 
and  requeBt  of  person  contracting  .4«y^Kh  con- 
tractor, and  for  value  of  labor  or  materials. — 
San  Diego  L.  Co.  vs.  Wooldredge^  90  Cal.  574, 
579.  27  Pac.  Rep.  481. 

70.  Effect  —  SttbcoatraetOTS,  laborers,  aad 
uaterlalmeii  ahaii  bave  Ilea  where  contract  is 
wholly  void,  precisely  as  if  no  contract  had  ever 
been  made  between  owner  and  contractor,  as  In 
such  cases  material  Is  deemed  furnished  and 
work'  done  at  special  Instance  and  request  of 
owner.— Kellogg  vs.  Howes.  81  Cal.  170,  177,  22 
Pac.  Rep.  609,  6  L.  R.  A.  588. 
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§  1185.  WHAT  INTEREST  IN  THE  LAND  SUBJECT  TO  THE  LIEN.  The 
land  upon  which  any  building,  improvement,  well,  or  structure  is  constructed, 
together  with  a  convenient  space  about  the  same,  or  so  much  as  may  be  required 
for  the  convenient  use  and  occupation  thereof,  to  be  determined  by  the  court  on 
rendering  judgment,  is  also  subject  to  the  lien,  if,  at  the  commencement  of  the 
work,  or  of  the  furnishing  of  the  materials  for  the  same,  the  fand  belonged  to 
the  person  who  caused  said  building,  improvement,  well,  or  structure  to  be  con- 
structed, altered,  or  repaired,  but  if  such  person  owned  less  than  a  fee  simple 
estate  in  such  land,  then  only  his  interest  therein  is  subject  to  such  lien. 

History:     Enacted  March   11,  1872;   amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  351;   February  23,  1899,  Stats,  and  Amdt8.  1899,  p.  24. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Agency — Evidence  of. 

3    .Amount  of  land  to  be  made  subject  of  lien. 
4.  Same — Construction  of  section. 
6,6.  Same — Findings. 

7.  Same — Pieaclings. 

8.  Conflict  of  sections. 

9.  Construction. 

10.  Same — Theory  of  law, 
11-13.  Destruction  of  building  by  fire. 

14.  Homestead. 

15.  Hotel— What  included. 
16, 17.  Interest  subject  to  lien. 

18.  Material  must  be  used  in  building. 


19.  Mine  is  a  structure. 

20.  Oil  well. 

21.  Ownership — Allegations  in  eomplaint. 

22.  Temporary  building. 

23.  Watchman  of  mine. 

1.  APPLIED,  CITED.  CONSTRUED.  RE- 
FGRRED  TO,  etc..  In:  Green  vs.  Chandler,  54 
Cal.  626,  627  (construed);  Williams  vs  Santa 
Clara  M.  Assoc.  66  Cal.  193,  196,  197.  6  Pac  Rep. 
83  (construed  with  f  1183  ante);  Elm  vs.  Chap- 
man. 66  Cal.  291,  292,  6  Pac.  Rep.  862  (con- 
strued); Walsh  vs.  McMenomy,  74  Cal.  356.  360. 
16   Pac.  Rep.   17    (construed  with  §1186  pori): 
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West  Coast  L.  Co.  vs.  Newkirk,  80  Cal.  275,  277. 
278.  279,  22  Pac.  Rep.  231  (construed  wtth  other 
sections):  Davles  H.  L.  Co.  vs.  Gottschalk.  81 
Cal.  641.  643,  644.  645.  22  Pac.  Rep  860  (con- 
strued with  91184  ante);  Willamette  S  M.  Co. 
vs.  Kremer,  94  Cal.  205.  211.  29  Pac.  Rep  638 
(construed);  Tunis  vs.  Lakeport  A.  P.  Assoc. 
9S  Cal.  285.  286.  33  Pac.  Rep.  63  (construed): 
Davis  vs.-McDonough.  109  Cal.  547,  551.  42  Pac. 
Rep.  450  (cited);  Fresno  U  A  S.  Bank  vs. 
Husted  (Cal.  June  17.  1897),  49  Pac.  Rep.  195, 
196  (cited  with  other  sections);  Evans  vs.  Jud- 
son.  120  Cal.  282,  284,  285,  52  Pac.  Rep.  685  (Con- 
strued with  other  sections);  Williams  vs.  Haw- 
ley,  144  Cal.  97,  99.  102,  77  Pac.  Rep.  762^(jrAi- 
strued);  Humboldt  L.  M.  Co.  vs.  Crisp.  n6  ^^i. 
686,  687,  688,  81  Pac  Rep.  SO  (constttusd-.and 
applied);  Parke  &  U  Co.  vs.  Inter  V09  €f.*&  D. 
Co.,  147  Cal.  490,  493,  ♦95,  82  Pap./RVK«1  (con- 
strued); Berentx  vs.  Kern  ^tni*xli  St  D  Co. 
(Cal.  App.  June  17,  1906),  S4«PaiC.  ^ep.  46  (con- 
strued and  applied  wlthj«ll4t^9«ante  as  amended 
Rtats.  1899  p.  4S);  Ber«'n\s  yV  Belmont  Oil  Co. 
(Cal.  Jan.  30,  1906), '84  Vieis.  Rep.  47  (construed 
and  applied  with,  H  llH  1184  ante,  and  931186. 
1187  post);  LlnaVvli^lifeikelJohn  (CaU  App.  Deo. 
20.  1906),  84,*t|Lft»^ep.  309  (construed  and  ap- 
plied).     •..'•*• 

5.  Jj^BHIkSy*— Bvldeiiee  of.— Qeneral  reputa- 
tion *ii>*Uloinity  that  person  acted  as  agent  of 
o^Rtl*  iknd  that  he  was  generally  supposed  to 
be  suth  agent.  Is  not  competent  evidence  of 
agency,  but  where  such  Incompetent  evidence 
Is  admitted  without  objection,  question  of  Its 

-  Incompetency  cannot  be  considered  under  sped- 
'  flcation  that  evidence  was  Insufficient  to  prove 
,  fact.— Williams  vs.  Hawley,  144  Cal.  97.  99.  108, 
77  Pac.  Rep.  762.  See  McCloud  vs.  O'Neal,  16 
Cal.  392,  803;  Pierce  vs.  Jackson,  21  Cal.  636, 
641;  Tebbs  vs.  Weatherwax,  23  Cal.  68,  60;  Jan- 
son  vs.  Brooks,  29  Cal.  214;  Wright  vs.  Rose- 
berry.  81  Cai.  87,  91,  22  Pac  Rep.  336. 

8.  AMOUNT  or  LAND  TO  BB  MADB  Sim- 
JBCT  OF  LIEN  Is  an  Issuable  fact,  and  can  be 
determined  by  court  only  when  such  issue  is 
presented  by  pleadings.— Willamette  S.  M.  Co. 
vs.  Kremer,  94  Cal.  206.  211,  29  Pac  Rep.  633. 
See  Oreen  vs.  Chandler,  64  Cal.  626.  627. 

4.  Construction  of  sectloii. — Expression  "the 
land  upon  which  any  building  ...  Is  con- 
structed, together  with  convenient  space  about 
same,  or  so  much  as  may  be  required  for  con- 
venient use  and  occupation  thereof,"  should 
be  construed  to  mean  such  space  or  area  of 
land  as  is  necessary  to  enjoyment  of  building 
for  purpose  In  view  in  Us  construction. — Tunis 
vs.  Lakeport  A.  P.  Assoc,  98  Cal.  285.  286,  33 
Pac.  Rep.  63. 

6.  Findings. — Failure  of  court  to  define  ex- 
act amount  or  extent  of  land  necessary  for 
building  does  not  invalidate  decree,  and  does 
not  render  findings  and  Judgment  indefinite  and 
uncertain  as  to  what  property  Is  to  be  sold  by 
sheriff  in  execution  of  lien. — Sldllnger  vs.  Ker- 
kow,  82  Cal.  42,  45,  22  Pac.  Rep.  932.  See  Tib- 
bets  vs.  Moore,  23  Cal.  208,  213. 

6.  Finding  that  whole  of  parcel  of  land  with 
appurtenances  was  required  for  convenient  use 
and  occupation  of  mill,  etc,  held  outside  of 
any   Issues  made  in  case,  and   unsustained  by 


evidence,  and,  therefore,  not  suflflclent  to  sup- 
port   Judgment.— Green    vs.    Chandler,    64    Cal. 
626.   627.     See   Morenhaut   vs.    Barron.    42   Cal 
591.  605;  DeVoe  vs.  DeVoe.  61  Cal.  543. 

7.  Pleading.— Land  upon  which  building  is 
constructed  is  necessarily  subject  to  lien  to  ex- 
tent of  owner's  Interest  therein,  but  If  plain- 
tiff would  claim  that  more  than  that  Is  re- 
quired for  convenient  use  and  occupation  of 
building,  and  ask  for  sale  of  same  in  satis- 
faction of  his  lien,  he  must  make  appropriate 
averments  therefor.— Willamette  8.  M»  Co.  vm. 
Kremer.  94  Cal.  205.  211,  29  Pac  Rep.  633 

8.  CONFLICT  OF  SECTIONS.- Provisions  of 
this  section  and  11183  ante  and  91192  post 
can  be  reconciled  consistently  by  fair  construc- 
tion of  words  used  under  each  section.  Such 
provisions  mean;  If  the  person  who  caused 
building  to  be  constructed  owned,  when  work 
was  commenced,  or  materials  for  same  fur- 
nished, less  than  fee-simple  estate  in  land  to  be 
charged  with  Hen.  then  only  his  interest  in  land 
is  subject  to  such  lien;  provided,  however,  that 
if  building  was  constructed  with  knowledge 
of  owner  of  fee.  or  person  having  or  claiming 
any  Interest  therein,  such  building  shall  be  held 
to  have  been  constructed  at  Instance  of  such 
owner  or  person  having  or  claiming  any  in- 
terest therein,  and  Interest  owned  or  claimed 
shall  be  subject  to  any  lien  filed  In  accordance 
with  provisions  of  this  chapter,  unless  such 
owner  or  person  shall  within  three  days  after 
he  shall  obtain  knowledge  of  construction, 
give  notice  above  referred  to.— West  Coast 
U  Co.  vs.  Newkirk,  80  Cai.  278,  278,  22  Pac.  Rep. 
881.  , 

9.  CONSTRUCTION.— Intention  of  leglolntnre 

was  to  make  lien  on  building  principal  thing, 
and  lien  upon  land  upon  which  it  is  situated 
incident  of  completion  of  building.— Humboldt 
L.  M.  Co.  vs.  Crisp.  146  Cal.  686,  688.  81  Pac 
Rep.  SO. 

10.  Theory  of  law.— Mechanics'  Lien  Law  pro- 
ceeds upon  theory  that  laborer  and  material- 
man have  equitable  right  to  follow  their  labor 
and  material  Into  building  of  which  they  have 
become  component  parts,  and  have  lien  on 
building  because  it  contains  in  it  such  labor 
and  material,  and  that  it  is  not  Just  that  owner 
shall  succeed  to  that  labor  and  material  with- 
out seeing  to  It  that  compensation  Is  ren- 
dered therefor  to  persons  furnishing  the 
same.— Humboldt  L.  M.  Co.  vs.  Crisp,  146  Cal. 
686,  688,  81  Pac  Rep.  30. 

11.  OBSTRUCTION       OP       BUILDING       BY 

FIRB.— Under  peculiar  language  of  Mechanics' 
Lien  Law,  lien  has  nothing  to  which  it  can  at- 
tach if  filed  after  destruction  of  building.— 
Humboldt  L.  M.  Co.  vs.  Crisp,  146  Cal.  686.  81 
Pac.  Rep    30. 

12.  If  building  is  destroyed  by  fire  it  Is  Im- 
possible for  court  to  determine  that  any  land 
within  meaning  of  section  "may  be  required  for 
its  convenient  use";  and  in  view  of  findings  as 
to  destruction  of  building  before  It  was  deliv- 
ered to  owner,  and  before  any  lien  was  filed 
and  without  fault  of  owner,  court  cannot  enter 
Judgment  decreeing  lien  upon  land.— Humboldt 
L.  M.  Co.  vs.  Crisp.  146  Cal.  686.  687.  81  Pac 
Rep.  30, 
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13  When  building  la  destroyed  before  com- 
pletion there  can  be  no  lien  against  land  on 
which  It  was  being  erected:  reason  for  binding 
land  ceases  with  destruction  of  building.— 
Humboldt  L.  M.  Co.  vs.  Crisp.  147  Cal.  686.  689. 
81  Pac.  Rep.  30.  See  Mo.  Holzhour  vs.  Meer, 
59  Mo.  484;  Shine's  ExeoutrU  vs.  Heimburger. 
(0  Mo  App  174.  IV.  J.  Coddingrton  vs.  Beebe. 
31  N  J.  (2  Vt  )  L.  477.  P«.  Presbyterian 
Church  vs.  Stettler.  26  Pa.  St  246;  Wtgton  & 
Brooks'  Appeal.  28  Pa.  St.  161.  168.  WU.  Good- 
man vs  Baerlocher.  88  Wit.  287.  48  Am.  St. 
Rep  898.  60  N.  W.  Rep.  416. 

1^  HOMESTEAD.— Sale  of  homestead  under 
lien  for  materials  furnished  does  not  come 
within  any  of  exceptions  enumerated  in  S1240 
Civil  Code.— 'Walah  vs  McMenomy,  74  Cal.  866. 
361.  16  Pac.  Rep.  17. 

As  f  liomeatMid  CKMiiit  from  ozecatloa  or 
forced  solo  except  for  4ebt  aecvrea  by  moeliaii- 
ic«%  laborers*,  vemdors*  llewh  eto.,  see  KBftR'S 
CYC  CIV.  CODE  88  1240»  1241  and  notes. 

IB.  HOTEL  — What  Imdoded.  — -  Race  track 
with  its  training  stables,  grand  stand,  corrals, 
and  other  improvemev»^*^  although  they  may  be 
necessary  to  create  buvinesa  for  hotel,  club 
house  and  saloon,  for  which  building  in  ques- 
tion was  constructed,  it  cannot  bo  said  that 
they  are  necessary  to  convenient  use  and  ocea- 
pation  of  building  for  hotel  purposes.*— Tunis 
vt.  Lakeport  A.  P.  Assoc  98  Cal.  286.  287.  88 
Pac  Rep.  68. 

As  to  word  ^mproTementy'*  eoBstmctloa  oft 
see  ante  1 1188  and  note  par.  66. 

IC     IBTTBREST   SUBJ1ECT     TO     LIBN.— Any 

Interest  of  owner  in  lands  Is  subject  to  liens 
under  provisions  of  this  section.— Parke  A  L. 
Co  vs.  Inter  Nos  O.  A  D.  Co..  147  Cal.  490,  496. 
»  Pac.  Rep   61. 

17.  Interest  of  owner  of  fee  as  well  as  estate 
of  owner  of  leasehold  interest  therein  is  subject 
to  lien.— West  Coa^t  L.  Co.  vs.  Newkirk,  80  Cal. 
275.  279.  22  Pac.  Rep.  231. 

False  repreeeatatfoa  as  to  owaersblp  of  laad 
by  person  contracting  with  materialman,  lat- 
ter will  have  lien  on  buildings  for  the  price  of 
materials  furnished  and  entering  into  the  con- 
struction of  the  building.— Linok  vs.  Melkel- 
John  (Cal.  App.  Dec.  20.  1906).  84  Pao.  Rep. 
809. 


As  to  provisions  of  this  and  saeceedlng  see* 
tloB  applicable  to  all  property  to  wbleb  lieas 
may  attach,  see  post  f  1186  and  note. 

18.  MATERIALS  MUST  BIC  USBD  IN  BUILD- 
ING.— Materials  must  not  only  have  been  used 
In  construction  of  building,  but  they  must  have 
been  by  express  terms  of  contract  furnished  for 
particular  building  on  which  lien  is  claimed: 
and.  to  entitle  materialman  to  enforce  such 
lien  at  law.  these  terms  of  contract  must  be 
alleged  and  proved. — Holmes  vs.  Rtchet.  56  Cal. 
807.  810.  88  Am.  Rep.  54 

19,  MINE  IS  A  STRUCTURE  within  mean- 
ing of  this  section. — Elm  vs.  Chapman.  66  Cal. 
291.  292.  5  Pac.  Rep  352. 

M.  OIL  WELL.- Assumption  that  '*well"  is 
oil  well  cannot  be  surmised  by  corporate  name 
of  party  where  there  is  no  allegation  com- 
pelling such  conclusion.— Parke  &  L  Co  vs. 
Inter  Nos.  O.  &  D.  Co..  147  Cal.  490.  492.  82  Pac. 
Rep.  61. 

As  to  word  •*well"  loferted  In  wtatote  by 
ameadaieat  la  1899  Ineladlng  oil  i%wilN,  see 
ante  8  1188  and  note  par.  86. 

SI.     OWNERSHIP— Allegations  In  complaint, 

vis.,  that  the  defendant  was  owner  of  the  well 
and  its  appurtenances,  and  that  it  was  "the 
owner  and  holder  of  an  interest  in  land,'*  held 
sufficient  to  sustain  Judgment  subjecting  such 
well  and  Its  appurtenances  and  Interest  of 
owner  in  land  to  liens,  where  3udgmeni  was 
adjudged  only  upon  such  interest.- Parke  A 
L.  Co.  vs.  Inter  Nos  O.  &  D.  Co.,  147  Cal.  490. 
495.  82  Pac.  Rep.  61.  * 

22.     TEMPORARY     BUILDING.— Laborer     is 

not  entitled  to  lien  against  owner  of  tract 
of  land  upon  whose  land  building  constructed 
elsewhere  was  temporarily  placed  without 
knowledge  or  consent  of  such  owner. — Fresno 
L.  &  S.  Bank  vs.  Husted  (Cal.  June  17,  1897), 
49  Pac.  Rep.  195.  196. 

2S.  WATCHMAN  OF  MINE.— Statute  Implies 
that  labor  performed  upon  any  mining  claim, 
and  for  which  lien  is  given,  is  labor  performed 
in  course  of  actual  work  of  mining  or  develop- 
ment of  mining  claim,  and  this  does  not  in- 
clude services  of  watchman  engaged  In  caring 
for  mine  while  it  is  lying  Idle. — Williams  vs. 
Hawley,  144  Cal.  97.  99,  102,  103,  77  Pac.  Rep. 
762. 


§1186.  EFFECT  OF  LIENS.  The  liens  provided  for  in  this  chapter  are 
preferred  to  any  lien,  mortgage,  or  other  encumbrance  which  may  have  attached 
subsequent  to  the  time  when  the  building,  improvement,  or  structure  was  com- 
menced, work  done,  or  materials  were  commenced  to  be  furnished;  also,  to  any 
lien,  mortgage,  or  other  encumbrance  of  which  the  lienholder  had  no  notice,  and 
which  was  unrecorded  at  the  time  the  building,  improvement  or  structure  was 
commenced,  work  done,  or  the  materials  were  commenced  to  be  furnished. 

History:     Enaeted  March  11,  1872. 


1.  Applied,  cited,  eonstraed,  referred  to. 

2.  Construction—Application  of  section. 

3.  Lease — Improvements  at  expense  of  lessee. 

4.  Mortgage — Effect  of  Civil  Code  on  prior* 

ity  of  lien. 

5.  Same — How  rights  of  priority  fixed. 
6,7.  Same — When  lien  superior. 


8.  Same — When  superior  to  lien. 

9.  Owner  as  mortgagee— Sufficieney  of  notice. 
10.  Owner   of   land — Protect   from   statutory 

lien,  how. 
11,12.  Test  of  priority  of  liens. 

1.     APPLIED,     CITKD,     CONSTRUED,     RB- 
PBRRED  TO,  etc.,  In:    Root  vs.  Bryant,  67  Cal, 
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48,  49  (construed);  Germania  B.  &  L.  Assoc,  vs. 
Wagrner,  61  Cal.  349,  354  (construed);  Williams 
vs.  Santa  Clara  M.  Assoc.  66  Cal.  193,  199,  200, 
201,  5  Pac.  Rep.  86  (construed  with  other  sec- 
tions); Walsh  vs.  McMenomy.  74  Cal.  356,  360, 
16  Pac.  Rep.  17  (construed  with  8  1185  ante); 
Danglarde  vs.  Ellas.  80  Cal.  65.  67.  22  Pac.  Rep. 
69  (erroneously  cited  for  9  1186  Civ.  Code); 
Avery  vs.  Clark.  87  Cal.  619,  22  Am.  St.  Rep. 
272.  25  Pac.  Rep.  919  (construed);  Kuschel  vs. 
Hunter  (Cal.  Sept.  14,  1897).  60  Pac.  Rep.  397, 
398  (construed  with  §1192  post);  McClafn  vs. 
Hutton.  131  Cal.  132,  144,  61  Pac.  Rep.  273,  63 
Id.  182,  622  (construed  and  applied);  Ah  Louis 
vs.  Harwood,  140  Cal.  500.  605,  74  Pac.  Rep.  41 
(construed  with  other  sections);  Bennett  vs 
Beadle.  142  Cal.  239.  243.  75  Pac.  Rep.  843 
(cited  with  other  sections);  Madary  vs.  Smartt, 
1  Cal.  App.  498,  500,  sub  nom.  Valley  L.  Co. 
vs.  Wright  (Cal.  App.  Nov.  27,  1905).  84  Pac. 
Rep.  58  (applied);  Qerentz  vs.  Belmont  Oil  Co. 
(Cal.  Jan.  80,  1906),  84  Pac.  Rep.  47  (construed 
and  applied  with  ff  1183-1185  ante  and  9  1187 
post). 

2.     COBrSTRVCTTOIf — AppllcflMon  of  section.^ 

Provisions  of  this  and  preceding  section  relate 
to  Hens  generally  and  apply  to  all  property  to 
which  Hens  can  attach.— Walsh  vs.  McMenomy, 
74  Cal.  356,  361,  16  Pac.  Rep.  17. 

8.     LEASEi — Improvements     at     expense     of 

iesnee.— Land  is  not  protected  from  lien  where 
agreement  ^is  had  with  lessee  or  conditional 
purchaser,  that  improvements  must  be  at  his 
cost,  and  that  lessor  or  seller  will  not  be  liable 
for  labor  or  materials. — Ah  Louis  vs.  Harwood, 
140  Cal.  500,  504,  74  Pac.  Rep.  41. 

4.  MORTGAGE^Eflect  of  CItU  Code  on  pri- 
ority of  lien. — Priority  of  lien  of  mortgage  is 
not  given  under  fi  2898  Civil  Code  In  disregard 
of  provisions  of  this  section. — Avery  vs.  Clark, 
87  Cal.  619,  627,  22  Am.  St.  Rep.  272,  25  Pac. 
Rep.  919. 

5.  How  rlifhto  of  priority  Axed.— Rights  of 
mortgagee  and  encumbrancers  with  reference 
to  those  to  whom  provisions  of  code  concede 
liens  are  fixed  and  determined  by  this  section. 
—Williams  vs.  Santa  Clara  M.  Assoc,  66  Cal. 
193.  200.  5  Pac.  Rep.  85. 

0.  When  lien  superior. — Mechanics'  lien  for 
materials  commenced  to  be  furnished  prior  to 
date    of    mortgage    takes    priority    over    such 


mortgage.— Avery   vs.   Clark.   87   Cal.   619,   627. 
22  Am.  St.  Rep.  272,  25  Pac.  Rep.  919. 

7.  Liens  are  properly  preferred  and  given 
priority  over  mortgage  where  such  mortgage 
attached  subsequent  to  time  when  building 
was  commenced. — Germania  B.  &  L.  Assoc,  vs. 
Wagner.  61  Cal.  349,  364. 

8.  When  enperlor  to  lien. — Lien  of  mortgage 
Is  superior  to  mechanics*  lien  unless  mechan- 
ics at  time  they  performed  labor  or  com- 
menced to  furnish  materials  had  no  notice  of 
existence  of  the  unrecorded  mortgage;  but 
where  It  does  not  appear  from  findings  that 
materialman  did  not  have  such  notice,  court 
erred  in  adjudging  their  lien  prior  to  that  of 
mortgage. — Root  vs.  Bryant.  67  Cal.  48.  49. 

9.  OWNER  AS  MORTGAGEE— Svfllcleney  of 
notice. — New  or  separate  notice  of  lien  is  not 
required  in  order  to  bring  in  as  defendant  orig- 
inal owner  who  has  mortgage  Interest  in  prop- 
erty, for  purpose  of  having  priority  of  liens 
determined. — Ah  Loula-  vs.  Harwood,  140  Cal. 
600,  606,  74  Pac.  R^*^ 

10.  OWNER  OF  LAND.— Cannot  protect  It 
from  statntory  lien  except  hy  giving  statvtory 
or  some  other  notice  equivalent  thereto. — ^Ah 
Louis  vs.  Hatwood,  140  Cal.  600,  606,  74  Pac. 
Rep.  41. 

IL  TEST  OF  PRIORITY  OF  LIENS.— Under 
provision  of  this  section  cases  must  be  divided 
into  two  categories,  distinguished  by  existence 
or  non-existence  of  valid  contract.  In  former 
case  priority  of  Hen  is  to  be  determined  by 
date  of  commencement  of  building;  In  latter 
case  by  time  work  was  done,  or  materials  com- 
menced to  be  furnished.— McClain  vs.  Hutton, 
131  Cal.  132,  144,  61  Pac.  Rep.  273.  63  Id.  182, 
622.  See  Davies-Henderson  L.  Co.  va  Gotts- 
chalk,  81  Cal.  642,  22  Pac.  Rep.  860;  Avery  vs. 
Clark,  87  Cal.  619,  22  Am.  St  Rep.  272.  26  Pac. 
Rep.  919;  Pac.  Mut.  L.  I.  Co.  vs.  Fisher,  106 
Cal.  224,  236.  39  Pac.  Rep.  768. 

12.  Liens  have  precedence  in  order  of  their  rec- 
ord or  notice,  in  absence  of  any  statutory  pro- 
visions regulating  such  precedence.— Williams 
vs.  Santa  Clara  M.  Assoc,  66  Cal.  193,  199,  5 
Pac.  Rep.  85. 

As  to  holder  of  vendor's  lien  or  lien  of  mort- 
gage, not  required  to  give  notice  of  non-re- 
■penslbUlty  .for  Improvements  see  post  i  1192 
and  note  par.  27. 


1187.    CLAIM  OF  LIEN  TO  BE  FILED  IN  BEOOBDEB'S  OFFICE.     The 

owner  of  any  property  on  which  labor  has  been  performed,  or  for  which  materials 
have  been  furnished  to  be  used  in  the  construction,  alteration,  addition  to,  or 
repair,  either  in  whole  or  in  part,  of  any  work  mentioned  in  section  eleven  hun- 
dred and  eighty-three  of  this  code,  must. 

Within  ten  days  after  the  completion  thereof,  or  within  forty  days  after  cessation 
from  labor  upon  any  unfinished  contract,  or  upon  any  unfinished  building,  improve- 
ment, or  structure,  or  the  alteration,  addition  to,  or.  the  repair  thereof,  file  for 
record  in  the  oflBce  of  the  county  recorder  of  the  county,  or  city  and  county,  in 
which  such  property  or  some  part  thereof  is  situated, 

[Contents  of  notice.]  A  notice  setting  forth  the  date  when  such  building, 
improvement,  or  structure,  or  the  alteration,  addition  to,  or  repair  thereof,  was 
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actually  completed,  or  in  ease  of  cessation  from  labor  for  thirty  days,  the  date 
on  which  such  cessation  actually  occurred,  and  said  notice  shall  also  contain  the 
name  and  the  nature  of  the  title  of  the  person  who  caused  the  said  building, 
improvement,  or  structure  to  be  erected,  or  said  alteration,  addition  to,  or  repair 
to  be  made,  and  also  a  description  of  the  property  sufScient  for  identification,  and 
8aid  notice  must  be  verified  by  said  owner  or  some  other  person  in  his  behalf. 

[FaUure  to  file  HOtice — ^Estopj^^L]  In  ease  any  such  owner  neglect  to  file  said 
notice  as  herein  required,  within  the  time  herein  required,  then  the  said  owner 
and  all  persons  deraigning  title  from  him,  and  all  persons  claiming  an  interest  in 
Baid  property,  ahall  be  estopped,  in  any  proceedings  brought  to  foreclose  any 
mechanics'  lien  or  liens,  provided  for  in  this  chapter,  from  maintaining  a  defense 
therein  based  on  the  ground  that  said  lieii  or  liens  have  not  been  filed  within  the 
time  provided  in  this  chapter. 

Baid  notice,  when  so  filed  for  record,  mMt  be  recorded  by  the  county  recorder 
with  whom  the  same  is  filed  for  record,  and  the  fee  for  recording  the  same  shall  be 
the  sum  of  one  dollar. 

[Claim  of  lien— When  to  be  filed— What  to  contain.]  Every  original  contractor, 
at  any  time  after  the  eompletion  of  his  contract,  and  nntil  the  expiration  of  sixty 
days  after  the  filing  of  said  notice  6i  completion  or  notice  of  cessation  of  labor 
by  the  owner,  and  every  person,  save  the  original  contractor,  claiming  the  benefit 
of  this  chapter,  at  any  time  after  the  completion  of  any  building,  improvement, 
or  structure,  or  of  the  alteration,  addition  to,  or  repair  thereof,  and  tuntil  the 
expiration  of  thirty  days  after  the  filing  of  said  notice  of  completion  or  cessation  by 
laid  owner,  or  within  thirty  days  after  the  performance  of  any  labor  in  a  mining 
claim,  must  file  for  record  with  the  county  recorder  of  the  county,  or  city  and 
eonnty,  in  which  such  property  or  some  part  thereof  is  situated,  a  claim  con- 
taining a  statement  of  his  demand,  after  deducting  all  just  credits  and  offsets, 
with  the  name  of  the  owner  or  reputed  owner,  if  known,  and  also  the  name  of  the 
person  by  whom  he  was  employed,  or  to  whom  he  furnished  the  materials,  with 
a  statement  of  the  terms,  time  given,  and  conditions  of  his  contract,  and  also  a 
description  of  the  property  to  be  charged  with  the  lien,  sufiScient  for  identifica- 
tion, which  claim  must  be  verified  by  the  oath  of  himself  or  of  some  other  person ; 
provided,  however,  that  in  any  event 

All  claims  of  lien  must  be  filed  within  ninety  days  aftw  the  completion  of 
said  building,  improvement,  or  structure,  or  the  alteration,  addition  to,  or  repair 
thereof.  Any  trivial  imperfection  in  the  said  work,  or  in  the  construction  of  any 
building,  improvement,  or  structure,  or  of  the  alteration,  addition  to,  or  repair 
thereof,  shall  not  be  deemed  such  a  lack  of  completion  as  to  prevent  the  filing 
of  any  lien ;  and  in  all  cases  the  occupation  or  use  of  a  building,  improvement, 
or  structure,  by  the  owner,  or  his  representative,  or  the  acceptance  by  said  owner 
or  his  agent,  of  said  building,  improvement,  or  structure,  and  cessation  from  labor 
for  thirty  days  upon  any  contract  or  upon  any  building,  improvement,  or  struc- 
ture, or  the  alteration,  addition  to,  or  repair  thereof,  shall  be  deemed  equivalent 
to  a  eompletion  thereof  for  all  the  purposes  of  this  chapter. 

History:  Enacted  March  11,  1872;  amended  March  30,  1874,  Code  Amdts. 
1873-4,  p.  410;  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  154;  March  27, 
1897,  Stats,  and  Amdts.  1897,  p.  202. 

1.  Applied,  died,  consti^ied,  referred  to.  8.  Assignment  of  right. 

S.  Amendment  not  retroactive.  4.  Authoritj  of  agent. 
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5. 

6. 

7-10. 

11. 

12. 
18-16. 

17. 
18. 

19. 

20. 

21. 

£2, 23. 

24. 

25. 
26. 

27. 
28. 

29. 
30. 
31. 

82. 
83. 
84. 
85. 

36. 
87. 

88. 
39. 

40. 

41. 

42. 
43. 
44. 
45. 
46. 
47. 

48,49. 

50. 

51. 
52, 53. 

54-56. 
57. 
58. 

59. 
60. 
61. 
62. 

63. 
64. 

65. 

66,67. 

68. 

69. 


Same — Pleading  and  proof. 

Change  of  owners. 

CompJetion  of  building — Cessation  from 
labor. 

Same — Effect  of  failure  of  owner  to  file 
and  record  notice. 

Same — Essential  to  lien. 

Same  —  Occupation — Acceptance — Posses- 
sion, etc. 

Same — Omission  of  owner. 

Same — Operation  of  this  section  cannot  be 
restricted. 

Same — Purpose  of  owner  to  complete  only 
in  part. 

Same — Question  of  fact. 

Same — Sufficiency  of. 

Same — Substantial  omissions. 

Same — Uncertainty  as  to  time  of  eompls- 
tion. 

Construction — Statute  remediaL 

Credit — Giving  of  credit  for  longer  period 
than  prescribed  by  statute. 

"Demand" — ^Definition  of  term. 

Distinction  exists  between  original  eon- 
tractor  and  materialmen  or  subeontraetor. 

Duration  of  lien. 

Elevator  as  part  of  stmeture. 

Frivolous  objections  to  claim  and  Terifl- 
cation. 

Interest  may  be  allowed. 

Judgment — Certainty. 

Same— On  demurrer. 

Legal  relations  between  owner,  eontraetOTi 
and  subcontractor. 

Marshaling  of  liens. 

Materialmen  as  such  are  not  original  con- 
tractors. 

Measure  of  damage. 

"Mining  claim"  and  "mining  location" 
are  identicaL 

Mining  claim  may  stand  in  place  of  word 
"structure." 

Work  on  mine— Provision  as  to  comple- 
tion. 

Nature  of  lien. 

Nonsuit. 

"Original  contractor" — ^Meaning  of. 

Ownership. 

Same — Reputed  owner. 

Same — Same  person  may  be  both  owner 
and  reputed  owner. 

Personal  judgment. 

Materialman  held  not  entitled  to. 

Pleading — Answer. 

Same — Complaint  in  action  to  foreclose 
lien. 

Premature  filing  of  lien. 

Property  affected.    . 

Railroad  in  more  than  one  county— Re- 
cording lien. 

Reformation  of  claim  of  lien. 

Service  of  notice. 

Subcontractor. 

Sufficiency  of  claim-^Agency;  statement 
of. 

Same — Alternative  statement  as  to  owner. 

Same — Amount  of  contract  and  amount 
paid. 

Same — Completion  of  work;    date  of. 

Same— Description  of  property. 

Same — Error  in  date  in  notice  of  lien. 

Same — Finding  as  to. 


70.  Same — Gross  sum. 

71.  Same — Indefinite  description  of  materials. 

72.  Same — Items  of  account. 

73.  Same — ^Legal  presumption. 

74.  Same— Name  given  instrument. 
75-77.  Same — Name  of  owner. 

78.  Same — Precise  words  of  statute  are  not 

required. 

79.  Same — Section  prescribes  contents. 
80,  81.  Same — ^Substantial  compliance. 
82-84.  Same— "Terms,"  etc 

85,86.  Same— "Time  given." 
87,  88.  Same — Truth  of  statement. 
89,90.  Term  "trivial  imperfections." 
91,92.  Same*— Question  of  fact. 

93.  Time    for   filing   lien  —  Materialman    or 

laborer. 

94.  Same— Void  contract. 

95.  Same — Original  contractor. 

96.  Same— Release  of  contractor. 

97.  Void  contract. 

98.  Variance  between  contract  and  claim  of 

lien. 

99.  Same — Complaint  upon  quantum  meruit. 

100.  Same — Notice — Requirement  of  proof. 

101.  VerlxBd  contract. 

102.  Verification  of  clainL 

103.  Same — By  attorney. 

104.  Void  contract— Materialman  has  lien. 

1.  APPLIED,  CITED,  COBTSTRVBD,  RB- 
FBRRBD  TO,  etc..  In:  Hooper  vs.  Flood.  64  Cal. 
S18,  221,  222  (construed);  Ooae  va.  StreliU.  64 
Cal.  640.  642  (construed);  Sparks  vs.  Butte  C 
Q.  Mln.  Co..  66  Cal.  889,  891  (construed  with 
11188  ante);  Harmon  vs.  Ashmead,  60  Cal.  439. 
441  (construed);  HlUs  vs.  Ohllff.  68  Cal.  104 
(construed):  Mclntyre  vs.  Trautner.  68  Cal. 
429,  480  (construed);  Arata  vs.  Tellurium  O.  & 
a  Mln.  Co.,  66  Cal.  S40,  841,  4  Pac  Rep.  ISS 
(construed);  Perry  vs.  Bralnard  (Cal.  Dec.  19, 
1886).  8  Pac.  Rep.  882  (construed  with  other 
sections) ;  Tredlnnick  vs.  Red  Cloud  C.  Min.  Co.. 
72  Cal.  78,  79,  18  Pac.  Rep.  162  (construed); 
Roylance  vs.  San  Luis  H.  Co..  74  Cal.  278.  277, 
278.  279.  20  Pac.  Rep.  678  (construed);  Schwarts 
vs.  Kniffht,  74  Cal.  482.  483.  484.  16  Pac.  Rep. 
285  (construed);  Welthoff  vs.  Murray.  76  Cal. 
608.  610,  18  Pac.  Rep.  486  (cited);  Qlant  P.  Co. 
vs.  San  Dieffo  F»  Co.,  78  Cal.  198.  196. 
196.  20  Pac.  Rep.  419  (construed  and  ap* 
plied);  West  Coast  I^.  Co.  vs.  Newkirk, 
80  Cal.  276.  276.  22  Pac.  Rep.  281  (con- 
strued): California  P.  Works  vs.  Blue  Tent 
C.  Mines  (Cal.  Oct.  8.  1889).  22  Pac.  Rep.  891, 
398.  893  (construed);  Gordon  H.  Co.  vs.  San 
Francisco  A  S.  R.  R.  Co.  (Cal.  Oct  4.  1889).  22 
Pac.  Rep.  406  (construed);  Davies -Henderson 
L.  Co.  vs.  Gottschalk.  81  Cal.  641,  646,  22  Pac. 
Rep.  860  (construed  with  991188,  1184  ante); 
Jewell  vs.  McKay.  82  Cal.  144.  146.  160.  161.  2S 
Pac.  Rep.  139  (construed);  White  vs.  Soto.  82 
Cal.  654.  658.  23  Pac.  Rep.  210  (cited);  Kerck- 
hoff-Cuzner  M.  &  L.  Co.  vs.  Olmstead.  86  Cal. 
80.  83.  86.  24  Pac.  Rep.  648  (construed);  West 
Coast  L.  Co.  vs.  Apfleld,  86  Cal.  335,  342,  24  Pac. 
Rep.  993  (cited);  Harlan  vs.  Stufllebeem.  87 
Cal.  608,  612.  25  Pac.  Rep.  686  (construed): 
Avery  vs.  Clark.  87  Cal.  619.  629,  22  Am.  St. 
Rep.  272.  26  Pac.  Rep.  919  (cited);  Giant  P  Co. 
vs.  San  Diego  F.  Co..  88  Cal.  20.  22.  23.  25  Pac. 
Rep.  976  (construed):  HaRman  vs.  Williams.  88 
Cal.    146.    150.    25    Pac.   Rep.    1111    (construedX' 
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Bates  vs.  Santa  Barbara  Co.,  90  Cal.  543,  645» 
27  Pac.  Rep.  438  (cited  in  construinsr  §1184 
ante);  Reed  vs.  Norton,  90  Cal.  590,  594,  595, 
597.  601.  26  Pac.  Rep.  767.  27  Id.  426  (con- 
strued with  other  sections);  Hinckley  vs.  Field 
&  &  C.  Co..  91  Cal.  136.  140.  27  Pac.  Rep.  594 
(construed);  Schallert-Ganahl  L.  Co.  vs.  Neal. 

!  91  Cal.  362w  365.  366.  27  Pac.  Rep.  743  (con- 
strued and  applied  with  81202  post);  Baird  vs. 
Peall.  92  Cal.  235.  237.  28  Pac.  Rep.  285  (con- 
strued with  other  sections):  Willamette  S.  M. 
Co.  vs.  Kremer.  94  Cal.   205.  208.   29  Pac.  Rep. 

:  633   (construed   and  applied   with  §1183  ante); 

.  Willamette  S.  M.  L.  &  M.  Co.  vs.  Los  Angeles 
C.  Co..  94  Cal.  229.  237.  238,  29  Pac.  Rep.  629 
(construed  and  applied);  Marble  L.  Co.  vs. 
Lordsburg  H.  Co..  96  Cal.  832.  834.  337.  338,  31 
Pac.  Rep.  164  (construed  and  applied):  SliKht 
vs.  Patton.  96  Cal.  884.  386.  31  Pac.  Ret>.  248 
(construed):  Mills  vs.  La  Verne  L.  Co..  97  Cal. 
254.  257.  33  Am.  St.  Rep.  168.  32  Pac.  Rep.  169 
(construed):  Oiarft  P.  Co.  vs.  San  Diego  F.  Co., 
97  Cal.  263.  265.  32  Pac.  Rep.  172  (construed); 
Llppert  vs.  Lasar  (Cal.  July  31.  1893).  S3  Pac. 
Rep.  797.  798  (cited);  Williams  vs.  Mountaineer 
G.  M.  Co..  102  Cal.  134.  140.  34  Pac.  Rep.  702, 
36  Id.  888  (construed  and  applied  with  §  1188 
ante);  Johnson  vs.  La  Grave.  102  Cai.  824.  825. 

36  Pac.  Rep.  651  (construed  and  applied):  Wag- 
ner vs.  Hansen.  103  Cal.  104,  106.  107.  37  Pac. 
Rep.  195  (construed):  Pactflc  Mut.  L.  Ins.  Co. 
vs.  Fisher.  106  Cal.  224,  282.  235,  89  Pac.  Rep. 
758  (construed);  First  Nat.  Bank  vs.  Perrls  Irr. 
Dist..  107  Cal.  55.  65.  40  Pac  Rep.  46  (construed 
with  §1184  ante):  Corbett  vs.  Chambers.  109 
Cal.  178,  180.  41  Pac.  Rep.  873  (construed  and 
applied);  Davis  vs.  MacDonough.  109  Cal.  647. 
549.  650.  661.  42  Pac.  Rep.  450  (construed  with 
otber  sections);  Fernandas  vs.  Burleson^  110 
Cal.  164,  166.  167.  168.  62  Am.  St.  Rep.  76.  42 
Pac.  Rep.  666  (construad  and  applied):  Nelhaus 
va  Morgan  (Cal.  June  2. 1896).  46  Pac.  Rep.  266, 
257  (construed  with  §1183  ante);  Ascha  vs. 
Fitch  (Cal.  Oct.  6.  1896),  46  Pac.  Rep.  298  (con- 
strued); San  Joaquin  L.  Co.  vs.  Welton.  116  Cal. 
1,  3.  46  Pac.  Rep.  785.  1067  (construed);  Pierce 
va  Blrkholm.  116  Cal.  667,  662.  47  Pac.  Rep. 
181  (construed);  Santa  Monica  L.  &  M.  Co.  vs. 
Hege.  119  Cal.  876.  379.  61  Pac.  Rep.  655  (con- 
straed  and  applied):  Marchant  vs.  Hayes,  120 
CaL  137.  189.  62  Pac.  Rep.  154  (construed):  Ma- 
dera F.  &  T.  Co.  vs.  Kendall.  120  Cal.  182.  183. 
184.  65  Am.  St.  Rep.  117.  62  Pac.  Rep.  304  (con- 
strued); McGinty  vs.  Morgan.  122  Cal.  103.  104. 
105.  54  Pac.  Rep.  892  (construed):  Bianchi  vs. 
Hughes,  124  Cal.  24.  26.  56  Pac.  Rep.  610  (con- 
strued): Knowles  vs.  Baldwin.  125  Cal.  224,  226. 

37  Pac.  Rep.  988  (construed  with  §1184  ante); 
Wilson  vs.  Nugent.  125  Cal.  280.  283.  284.  67 
Pac.  Rep.  1008  (construed);  Orlandi  vs.  Gray. 
125  Cal.  872,  873.  58  Pac.  Rep.  16  (construed); 
Bringham  va  Knox.  127  Cal.  40,  44.  69  Pac. 
Rep.  198  (construed);  Buell  vs.  Brown.  181  Cal. 
158.  160.  63  Pac.  Rep.  167  (construed):  McDon- 
ald vs.  Hayes..  132  Cal.  490.  494,  64  Pac.  Rep. 
850  (construed  with  §1200  post);  Santa  Cruz 
R.  P.  Co.  vs.  Lyons.  133  Cal.  114.  119.  66  Pac. 
Rep.  829  (construed):  French  vs.  Powell.  135 
(^1.  636.  639.  68  Pac  Rep.  92  (construed);  Bos- 
cow  vs.  Patton.  136  Cal.  90,  91,  68  Pac.  Rep.  490 
(construed);  Jones  vs.  Kruse.  138  Cal.  613.  614. 
416.    617.    72    Pac.    Rep.    146    (construed    with 


§  1183  ante);  Stlmson  M.  Co.  vs.  Los  Angele.s  T. 
Co.,  141  Cal.  30.  32,  74  Pac.  Rep.  357  (cited): 
Castagnetto  vs.  Coppertown  M.  &  S.  Co..  146 
Cal.  329,  332.  80  Pac.  Rep.  74  (construed):  Parke 
&  L.  Co.  vs.  Inter  Nos  O.  &  D.  Co.,  147  Cal  490, 
494.  82  Pac.  Rep.  51  (construed);  Bereniz  v.s. 
Belmont  Oil  Co.  (Cal.  Jan.  30.  1906),  84  Pac. 
Rep.  47  (construed  and  applied  with  §§  1183- 
1186  ante). 

a.  AMENDMENT  NOT  RETROACTIVE.— 
Amendment  to  section  passed  March  15.  1887. 
held  not  to  have  retroactive  effect.— Kerckhoff- 
Cuzner  M.  &  L.  Co.  vs.  Olmstead,  86  Cal.  80.  84. 
24  Pac.  Rep.  648 

S.  ASSIGNMENT  OF  RIGHT*— Laborer  or 
materialman  cannot  assign  his  mere  right  to 
assert  and  create  lien  by  complying  with  pre- 
visions of  this  section  and  thereby  clothe  his 
assignee  with  power  to  create  Hen  for  himself. 
Right  to  create  lien  is  personal  right  and  can- 
not be  assigned. — Mills  vs.  La  Verne  L.  Co..- 
97  Cal.  264.  257.  33  Am.  St.  Rep.  168.  32  Pac. 
Rep.  169.  See  Patent  Brick  Co.  vs.  Moore.  75 
Cal.  206.  16  Pac.  Rep.  890;  Rollin  vs.  Cross.  45 
N.  Y.  766.  771;  Dexter  vs.  Sparkman,  2  Wash. 
166,  168,  26  Pac.  Rep.  1070;  Caldwell  vs.  Law- 
rence, 10  Wis.  881. 

4.  AUTHORITY  OF  AQBNT.— Whether  per- 
son in  possession  of  property  or  person  by 
whom  laborer  was  employed  had  authority  to 
bind  owner  as  agent  is  matter  for  allegation 
and  proof  at  trial.— Castagnetto  vs.  Copper- 
town  M.  &  S.  Co.»  146  Cal.  829.  888.  80  Pac.  Rep. 
74. 

0.  Fleadlng  aad  iiroof. — Authority  of  person 
to  whom  materialman  furnished  material  to 
bind  owner  so  as  to  entitle  materialman  to 
lien  is  matter  of  pleading  and  proof  at  trial. — 
Davies-Henderson  L.  Co.  vs.  Qottschalk,  81 
Cal.  641.  646,  22  Pac.  Rep.  860. 

* 

e.  CHANGE  OF  OWNERS.— Where  owner 
who  contracted  for  improvement  has  in  mean 
time  parted  with  all  Interest  in  property, 
whether  before  or  after  filing  notice,  claimant 
cannot  enforce  his  lien  in  action  against  him 
alone,  but  must  make  as  defendant  party  wno- 
was  owner  at  time  of  bringring  suit. — Corbett 
vs.  Chambers,  109  Cal.  178.  184.  41  Pac.  Rep. 
878. 

7.  COMPLETION  OF  BVIIiDING--Ccss«tlos 
from  labor. — Fact  that  owner  does  not  resume' 
work  within  thirty  days  after  contractor  ceased 
does  not  alone  render  him  liable  to  material- 
men who  furnished  material  to  contractor  to 
full  amount  of  contract  price  remaining  un- 
j>aid.  notwithstanding  owner  was  compelled  to 
finish  work  at  an  expense  which,  added  to 
payments  made  by  original  contractor  in  ac- 
cordance with  contract,  exceeded  contract 
price.— McDonald  vs.  Hayes.  132  Cal.  490.  494. 
64  Pac.  Rep.  850. 

8.  Cessation  from  labor  for  thirty  days  upon 
unfinished  contract  is  equivalent  to  completion 
thereof  for  all  who  claim  Hen  by  virtue  of 
that  contract,  as  fully  as  though  building  was 
actually  completed.— Johnson  vs.  La  Grave,  102 
Cal.  824.  326.  36  Pac.  Rep.  651.  See  Kerckhoff. 
Cuzner  M.  &  L.  Co.  vs.  Olmstead,  85  Cal.  80.  24 
Pac.  Rep.  648;  Willamette  M.  L.  &  M.  Co.  vs. 
Los  Angeles  C.  Co..  94  Cal.  229.  238,  29  Pac. 
Rep.  629. 
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9.  Cessationof  work  for  more  than  thirty  days 
constitutes  "completion"  under  this  section 
and  flndings  are  not  fatally  contradictory  be- 
cause it  is  found  in  one  place  that  "the  build- 
ing was  completed  on  2d  day  of  August,  1889/' 
and  In  another  that  building  "was  never 
actually  completed."— Marble  L.  Co.  vs.  Lords- 
burg  H.  Co.,  96  Cal.  332.  334,  31  Pac.  Rep.  164. 

10.  Term  "cessation  of  worlc"  is  used  in 
reference  to  time  In  which  notices  or  claims 
to  liens  should  be  filed. — McDonald  vs.  Hayes, 
182  Cal.  490,  496,  64  Pac.  Hep.  850. 

11.  Effect  of  failure  of  owser  to  flle  and 
record  notice  of  cessation  of  labor  cannot  be 
construed  to  indefinitely  postpone  time  In 
which  claim  of  lien  may  be  filed.  Section  gives 
materialman  thirty  days  after  filing  of  no- 
tice of  cessation  of  labor  by  owner,  or  in  case 
owner  does  not  flle  such  notice,  then  one  hun- 
dred and  twenty  days  after  such  cessation  from 
labor.— Buell  vs.  Brown,  131  Cal.  168,  161,  68 
Pac.  Rep.  167. 

la.  Essential  <o  lien.— Completion  of  build- 
ing is  essential  to  validity  of  liens,  and  it  must 
appear  that  building  was  completed  when 
claims  were  filed. — Johnson  vs.  La  Qrave,  102 
Ca).  824,  826,  89  Pac.  Rep.  <61;  Marchant  vs. 
Hayes,  120  Cal.  187,  139,  62  Pac.  Rep.  164; 
Jones  vs.  Kruse,  138  CaL  618,  617,  72  Pao.  Rep. 
146. 

11,  Oeenpatlon  —  Acceptance  ^  Pooacaslon, 
etc. — ^Acceptance  and  occupation  of  building 
cannot  be  regarded  as  equivalent  ^to  or  con- 
clusive evidence  of  completlon.'--Jone8  vs. 
Kruse,  188  Gal.  BIZ,  616,  72  Pac.  Rep.  146. 

14.  Actual  possession  taken  of  building  by 
owner  does  not  constitute  statutory  comple- 
tion, as  such  construction  would  result  In  ab- 
surdity where  Hen  claimant  does  his  work 
after  occupation  by  owner  takes  place.  By 
such  construction  time  to  file  lien  would  begin 
to  run  before  laborer  had  performed  any  work 
upon  building.— Orlandl  vs.  Gray,  125  Cal.  872, 
874,  68  Pac.  Rep.  16. 

16.  Provision  of  statute  requiring  that  occu- 
pation, etc.,  shall  In  certain  cases  be  deemed 
conclusive  evidence  of  completion  was  enacted 
in  interest  of  and  for  better  protection  of  lien 
claimant— Olant  P.  Co.  vs.  San  Diego  F.  Co., 
88  Cal.  20,  ^3,  26  Pac.  Rep.  976. 

16.  Words  of  statute,  "occupy  and  use.'*  or 
**accept"  have  reference  not  only  to  occupation, 
use,  or  acceptance  of  dwelling  or  other  house, 
but  to  any  kind  of  structure,  building,  or  im- 
provement in  which  materials  of  lien  claimant 
have  been  used.— Giant  P.  Co.  vs.  San  Diego 
F.  Co.,  88  Cal.  20.  28,  26  Pac.  Rep.  976. 

17.  OmissioD  of  owner. — Owner  cannot  de- 
prive materialman  or  laborer  of  his  lien  by 
refusing  or  omitting  to  finish  building.— 
Schwartz  vs.  Knight,  74  Cal.  482.  484,  16  Pac. 
Rep.  286. 

18.  Operation  of  this  section  cannot  be  re- 
stricted in  meaning  only  to  make  It  possible 
for  materialman  or  laborer  to  file  his  claim 
of  lien  before  actual  completion  of  building, 
and  not  to  make  it  necessary  to  do  nb.  Words, 
"shall  be  deemed  equivalent  to  a  completion." 
mean  shall  be  equal  In  legal  eifect  to  comple- 
tion; that  is,  shall  be  treated  for  purpose  of 


filing  lien  as  an  actual  completion.— Kerckhoff- 
Cuzner  M.  &  L.  Co.  vs.  Olmstead.  85  Cal.  80.  84. 
24  Pac.  Rep.  648. 

19.  Pnrpose  of  owner  to  complete  only  fSi 
part. — When  it  is  made  to  appear  that  it  was 
original  purpose  of  owner  to  erect  building 
only  In  part,  or  if  owner  having  proceeded  to 
erect  building  In  part,  abandoned  his  design 
to  finish  the  same,  the  building  should  be  held 
to  be  completed  within  meaning  of  this  section, 
from  time  It  wa^  so  built  In  part,  or  so  aban- 
doned: and  purpose  of  owner  may  be  inferred 
from  his  acts  or  omission,  ultimate  fact  to  be 
determined  in  such  case  being  his  original  or 
subsequent  purpose  to  leave  building  unfin- 
ished.—Schwartz  vs.  Knight,  74  Cal.  482.  484. 
16  Pac.  Rep.  236. 

SO.'  <inestlon  of  fact.— Whether  contract  has 
been  substantially  performed  Is  question  of 
fact  which  must  be  determined  by  trial  courts 
In  each  instance  from  facts  and  circumstances 
in  the  case,  and  findings  of  trial  court  upon 
that  point  are  as  conclusive  as  its  findings 
upon  any  other  fact. — Harlan  vs.  Stufllebeem, 
87  Cal.  608,  612.  26  Pac.  Rep.  686. 

ai.  Snfllclcncy  of. — Completion  of  contract  is 
oufficient  for  purpose  of  filing  claim  of  lien 
where  contractor's  cojinection  with  owner  la 
completed,  and  owner  accepts  work  done  and 
uses  and  occupies  so  far  as  It  is  capable  of  be- 
ing so  used  or  occupied. — Giant  P.  Co.  vs.  San 
Diego  F.  Co..  88  Cal.  20,  26,  26  Pac.  Rep.  976. 

8S.  Substantial  omissions. — If  omissions  in 
construction  are  so  substantial  that  contractor 
would  not  have  right  of  recovery  upon  hte 
contract  he  cannot  enforce  lien. — Biarchant  vs. 
Hayes.  117  Cal.  669,  671.  49  Pac  Rep.  840; 
Bianchi  vs.  Hughes,  124  Cal.  24,  27,  66  Pac.  Rep. 
610. 

23.  Question  whether  omitted  portion  of 
building  is  trivial  imperfection,  or  is  sub- 
stantial failure  in  Its  construction.  Is  not  to 
be  determned  by  its  relative  cost  to  that  of  en- 
tire building.— Bianchi  vs.  Hughes.  124  Cal.  24. 
27,  66  Pac.  Rep.  610. 

34.     Uncertainty  as  to  time  of  completloil. — 

As  to  allegation  in  complaint  relating  to  time 
of  cessation  of  work  being  sufllclent  in  absence 
of  special  demurrer  thereto  to  admit  proof, 
and  support  finding  of  exact  date  of  such  ces- 
sation, see  San  Joaquin  L.  Co.  vs.  Welton,  115 
Cal.  1.  8,  46  Pac.  Rep.  786.  1067. 

S6.     CONSTRUCTION  —  Statnte     remedial.— 

Statute  Is  remedial,  adopted  in  obedience  to 
constitution  (art.  XX  fi  16).  and  is  to  be  lib- 
erally construed  in  furtherance  of  purposes 
for  which  it  waa  authorized. — Corbett  vs. 
Chambers.  109  Cal.  178.  184,  41  Pac.  Rep.  873. 

20.  CREDIT.— Cltvlng  of  credit  for  longer 
period  tkan  preaerlbed  by  statnte  does  not  af- 
fect time  within  which  notice  of  lien  must  be 
filed.— Knowles  vs.  Baldwin.  126  Cal.  224.  226. 
67  Pac.  Rep.  988. 

97.  ••DEMAND*'- Definition  of  term.— Word 
''demand*'  does  not  mean  an  Itemized  account. — 
Jewell  vs.  MctCay,  82  Cal.  144.  161,  23  Pac. 
Rep.  139.  See  Brennan  vs.  Swasey,  16  Cal.  141. 
76  Am.  Dec.  607. 

28.  DISTINCTION  BXTST8  BIGVWBBN 
OmOtNAL    CONTRACTOR    AND    MATERIAL- 
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XEX  OR  SUBCONTRACTORS  In  that  the  for- 
mer has  direct  Hen  upon  real  estate 
of  owner  to  full  extent  of  amount  due  him, 
based  upon  personal  llafolllty  of  owner  to  him, 
while  the  latter  have  but  a  Men  In  the  nature 
of  an  attachment  agralnst  money  In  hands  of 
owners  and  due  to  contractor. — Kellogg  vs. 
Howes,  81  Cal  170.  172.  22  Pac.  Rep.  609,  6  U 
R  A.  688.  See  Orelg  vs.  Rlordan,  99  Cal.  816, 
tl9.  83  Pae.  Rep.  918. 

m,  DURATION  OF  LIEN.— Recorded  liens 
bind  building  only  ninety  days  unless  In  mean 
time  suit  shall  be  brought  to  foreclose  them.— 
Ooss  vs.  Strelitz.  64  Cal.  840,  648. 

m,     ELEVATOR  AS  PART  OF  STRUCTURE, 

—When  building  to  be  erected  is  of  large  size, 
costing  quarter  of  million  dollars,  and  different 
contracts  were  let  by  owner  for  construction 
of  various  portions  of  it,  and,  among  these,  was 
eeatract  for  completion  of  an  elevator,  held 
that  elevator  was  substantial  and  necessary 
part  of  building,  and  until  elevator  was  com- 
pleted and  placed  in  position  it  could  not  be 
said  that  building  was  completed.-^Coss  vs. 
MscDonough,  111  CaL  682,  666,  44  Pac.  Rep. 
326. 

tl.  FRIVOLOUS  OBJECTIONS  TO  CLAIM 

AND  TBRIFICATION.— Objections  to  veriftea- 
tton  of  claim  stating  "that  facts  stated  therein 
are  true,"  instead  of  stating  that  elaim  is  true, 
as  well  as  objection  that  party  was  owner  of 
"premises,"  Instead  of  stating  that  he  was 
owner  of  "building/*  held  to  be  frivolous.— 
Corbett  vs.  Chambers,  109  Cal.  178,  185,  41  Pao. 
Rep.  872. 
As  f  forfeitvre  of  lleii  for  violating  of  pro- 

I  TfsleBs  of  poflt  fi  120i2f  see  post  fi  1202  and  note. 

I     As  to  word  *'iniproTenieBty''  eonstmction  of, 

4  see  ante  §1183  and  note  par.  65. 

SS.  INTEREST  MAY  BB  ALLOWED  upon 
claims  of  lienors  from  commencement  of  sev- 
eral actions  to  foreclose  liens. — Pacific  Mut.  L. 
Ina  Co.  vs.  Fisher,  106  Cal.  224.  233.  89  Pac. 
Rep  758.  See  Md.  Trustees  etc.  vs.  Helse,  44 
lid.  453.  472.  Mass.  Johnson  vs.  Boudry.  116 
Mass.  196.  Dreg.  Willamette  Falls  T.  &  M.  Co. 
vs.  Riley.  1  Oreg.  183. 

n,    JUDGMENT  —  Certalnt7.r-Decree   Is   not 

anintelliglble  and  Incapable  of  being  executed 
by  sheriff  because  it  is  not  stated  which  of 
defendants  shall  pay  amount  found  due  to 
plaintiffs,  where  there  is  no  personal  Judgment 
tgalDSt  any  of  defendants,  but  Judgment  is  that 
plaintitts  have  valid  Hen  upon  property  and 
that  sheriff  sell  same  and  from  proceeds  of 
sale  pay  plaintiffs  sums  due  them,  stating  such 
tuma— Nelhaus  vs.  Morgan  (Cal.  June  2.  1896), 
a  Pac  Rep.   256.  267. 

14.  On  denarrer.— Judgment  on  demurrer  In 
action  to  foreclose  laborer's  Hen  is  proper 
vhere  it  appears  from  complaint  that  notice 
of  lien  was  not  filed  within  either  thirty  or 
sixty  days  from  termination  of  employment.— 
Welthoff  vs.  Murray,  76  Cal.  508,  610,  18  Pac, 
Rep  496. 

85.  LEGAL  RELATIONS  RETWEEN  OWN- 
BH,  CONTRACTOR,  AND  SURCONTRACTOR.^ 

No  privity  of  contract  exists  between  owner  of 
bailding  and  subcontractor,  but  subcontrac- 
tor's rights  are  based  simply  upon  his  contract 


made  with  contractor.  The  contractor,  and  not 
owner  of  building.  Is  subcontractor's  debtor, 
and  subcontractor  has  no  right  to  claim  that 
building  has  been  completed  until  contractor 
under  whom  he  claims  has  such  right.— Roy- 
lance  vs.  Ban  Luis  H.  Co.,  74  Cal.  273,  277,  20 
Pac.  Rep.  678.  6ee  Davis  vs.  Bullard,  32  Kan. 
284,  4  Pae.  Rep.  76;  decided  under  similar 
statute. 

86.  MARSHALING  OF  LIENS.— Purpose  of 
legislature  Is  that  rights  of  subcontractors 
and  materialmen  should  be  ascertained  by 
reference  to  liens  as  filed,  or  shall  rest  upon 
proofs  of  contracts  between  them  and  original 
contractor,  such  as  accord  with  terms  and  con- 
ditions set  forth  in  claims  of  lien.  Statute 
does  not  attempt  to  create  privity  between 
such  subcontractors  or  materialmen  and 
ownar.  by  which  latter  shall  become  personally 
indebted  to  former;  it  is  liens  which  are  to  be 
marshaled  and  their  relative  rank  declared. — 
Goss  vs.  StrelitK,  64  Cal.  640,  648. 

97.  MATERIALMEN  AS  SUCH  ARE  NOT 
ORIGINAL  CONTRACTORS  Within  meaning  of 
this  seotlon.-*Hlnckley  vs.  Field's  B.  6  C.  Co.. 
91  Cal.  186,  140,  27  Pac.  Rep.  694. 

Materialman,  fomlstalng  materials  directly 
to  owner,  is  not  original  contractor  in  sense 
of  statute,  for  reason  that  there  can  be  no 
subcontractor  or  intervening  lienor,  and  con- 
sequently he  must  file  his  claim  of  lien  within 
thirty  days  after  completion  of  building.— 
Sparks  vs.  Butte  Co.  Q.  M.  Co..  55  Cal.  880: 
Schwartz  vs.  Knight,  74  Cat.  482,  16  Pac.  Rep. 
285;  Pacific  Mut.  L.  Ins.  Co.  vs.  Fisher,  106 
Cal.  324,  283,  89  Pae.  Rep.  768. 

88.  MEASURE  OF  DAMAGE  in  case  of  valid 
contract  that  fixes  liability  of  owner  on  com- 
pletion in  the  contract  price,  but  where  con- 
tractor fails  to  perform  his  contract,  owner's 
liability  is  to  be  determined  under  post  f  1200.— 
McDonald  va.  Hayes,  182  Cal.  490.  495,  64  Pac. 
Rep.  850. 

See  Walsh  vs.  McMenomy,  74  Cal.  866,  869,  16 
Pac  Rep.  17;  Kellogg  vs.  Howes,  81  Cal.  175, 
177,  22  Pac.  Rep.  609.  6  L.  R.  A.  588;  Grelg  vs. 
Rlordan,  99  Cal.  316.  319,  38  Pac.  Hep.  913. 

88.  <«MINING  CLAIM**  AND  «<MINING  LOCA* 
TION**  ARE  IDENTICAL  and  the  two  designa- 
tions may  be  Indiscriminately  used  to  denote 
same  thing.— Castagnetto  vs.  Coppertown  M. 
&  8.  Co..  146  Cal.  329,  838.  80  Pac.  Rep.  74. 
See  Smelting  Co.  vs.  Kemp,  104  U.  &  686,  64 9« 
bk.  26  L.  ed.  875. 

dO.  MINING  CLAIM  MAT  STAND  IN  PLACE 
OF  WORD  ••STRUCTURE'*  as  property  to  be 
charged  with  lien  and  may  be  described  as 
such  in  notice  and  claim  of  lien  under  this  sec- 
tion.—Williams  vs.  Mountaineer  G.  M.  Co.,  102 
Cal.  134.  140,  84  Pac.  Rep.  702,  36  Id.  388. 

41*  Work  on  mlne-r-ProTlaloB  as  to  comple- 
tion.— Language  of  statute  upon  subject  of 
completion  Is  not  strictly  applicable  to  case 
where  work  Is  continuous  in  its  nature,  as 
upon  mine,  and  in  such  case  where  time  is  not 
definitely  fixed  by  statute  it  is  only  necessary 
that  claim  be  filed  within  reasonable  time.— 
California  P.  Works  vs.  Blue  Tent  C.  Mines 
(Cal.  Oct.  8,  1889),  22  Pac.  Rep.  391.  393. 

As  to  contract  not  payable  In  money,  and  ex- 
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ceptlon  as  to  orlfflnnl  contractor,  see  ante 
S  11S4  and  note. 

42.  NATURE  OF  LIEN.— Claim  of  Hen  la 
not  an  Instrument  in  nature  of  written  con- 
tract to  be  reformed  by  court  of  equity  in  ap- 
propriate cases.  It  is  rather  a  prerequisite  to 
maintenance  of  proceedings  which  gives  plain- 
tiff an  extraordinary  remedy,  to  secure  benefit 
of  which  he  must  comply  with  terms  on  which 
statute  extends  to  him  statutory  relief. — Goss 
vs.  Strelltz,  64  Cal.  640»  644. 

48.  NONSUIT  should  be  granted  where  there 
Is  fatal  variance  between  evidence  and  state- 
ment in  complaint  as  to  claim  of  lien. — Wagner 
vs.  Hansen,  103  Cal.  104,  107,  37  Pac  Rep.  196. 

44.  <<ORlGINAL    CONTRACTOR"  ^  Meaning 

of. — Unless  person  who  works  for  material- 
man upon  materials  which  he  furnishes  to 
owner  would  have  Hen  upon  building  In  con- 
struction of  which  they  were  used,  for  value 
of  labor,  he  is  not  original  contractor  within 
meaning  of  that  word  as  used  in  oode. — Sparks 
vs.  Butte  G.  M.  Co.,  66  Cal.  889|  892. 

45.  OWNERSHIP.— There  Is  no  limitation 
upon  term  "owner,"  as  used  in  this  section, 
nor  does  it  refer  to  owner  with  whom  contract 
for  improvement  was  made,  or  to  owner  at 
any  other  time  than  at  day  of  filing  claim. — 
Corbett  vs.  Chambers,  109  Cal.  17&,  180,  41  Pao. 
Rep.  878. 

4e.  Rcpated  owner.  —  Llenholder  who  in 
good  faith  files  Hen  giving  name  of  reputed 
owner  shall  not  lose  his  lien  if  he  shall  after- 
ward ascertain  that  some  other  person  Is 
owner.— Corbett  vs.  Chambers,  109  Cal.  178,  179, 
184,  41  Pac.  Rep.  873;  Santa  Cruz  R.  P.  Co.  vs. 
Lyons,  133  Cal.  114,  119,  66  Pac.  Rep.  329. 

47.  Same  person  may  be  both  owner  and  re- 
pnted  owner»  and  statement  that  name  Is  name 
of  owner  Is  none  less  positive  because  it  Is  also 
declared  to  be  name  of  reputed  owner. — Arata 
vs.  Tellurium  Q.  &  8.  M.  Co.,  66  Cat  840,  841, 
4  Pac  Rep.  196. 

46.  PERSONAL  JUDGMENT  may  be  entered 
in  favor  of  lien  claimant  for  amount  due  him, 
although  hlB  lien  be  invalid.^Ascha  vs.  Fitch 
(Cal.  Oct.  6,  1896),  46  Pac.  Rep.  298.  See  La- 
core  vs.  Leonard,  45  Cal.  394;  Morris  vs.  Wllson» 
97  Cal.  644.  82  Pac.  Rep.  801. 

49.  Personal  Judgment  entered  In  favor  of 
claimants  by  decision  of  court  in  which  lien 
was  denied  because  claim  was  prematurely 
filed  Is  only  proper  Judgment  under  circum- 
stances.—Marchant  vs.  Hayes,  120  Cal.  137,  189, 
62  Pac.  Rep.  164. 

60.  Materialman  held  not  entitled  to  per- 
sonal Judgment  against  owners  of  building  for 
value  of  lumber  furnished  to  contractors  and 
used  in  building.— Santa  Clara  V.  M.  &  L.  Co. 
vs.  Williams  (Cal.  Dec.  8.  1892),  31  Pac.  Rep. 
1128,   1129. 

SI.  PLEADING  —  Answer.— Denial  on  In- 
formation and  belief  In  answer  as  to  claiip  of 
lien  Is  sufficient  to  raise  issue  as  to  alleged 
claim  of  lien,  even  though  claim  was  recorded 
in  office  of  county  recorder,  but  where  inspec- 
tion of  paper  showed  that  it  was  inartificially 
drawn,  and  not  In  language  of  complaint,  and 
question  arose   as   to   whether  or   not   it   was 


sufficient  to  meet  requirement  of  statute  to 
create  lien. — ^Hagman  vs.  Williams,  88  Cal.  146, 
150,   25  Pac  Rep.   IIIL 

Compares  Humphrey  vs.  McCall,  9  Qal.  59; 
Loveland  vs.  Garner.  74  Cal.  298,  15  Pac.  Repb 
844.  holding  that  where  facts  are  alleged  in 
verified  complaint  which  are  presumptively 
within  knowledge  of  defendant,  he  is  not  per- 
mitted to  deny  them  upon  information  and 
belief,  but  must  answer  positively. 

52.  Complaint    In    action    to    enforce    lien. —   j 

Claimant  in  action  to  enforce  lien  must  state  I 
In  his  complaint  all  facts  essential  to  recovery   j 
and  show  tl^at  person  with  whom  he  dealt  had   * 
authority   from   owner,   either   express   or   Im- 
plied, to  create   lien   upon   his  property. — Cor- 
bett vs.  Chambers,   109  Cal.   178,   188,  41  Pac. 
Rep.  878. 

53.  Complaint  which  falls  to  set  forth  plans 
and  specifications  of  original  contract  in  re- 
gard to  portion  of  work  provided  for'  In  con- 
tract is  sufficient  as  against  general  demurrer. 
—Slight  vs.  Patton,  96  Cal.  384,  388,  31  Pac. 
Rep.  248.  See  Jewell  vs.  McKay,  82  Cal.  144, 
146,   28  Pac.  Rep.   139. 

64.  PRBMATURB  FILING  OF  LIBlf.— Claim 
filed  before  completion  of  building  Is  pre* 
maturely  filed  and  lien  based  thereon  cannot 
be  enforced. — Perry  vs.  Bralnard  (Cal.  Dec.  19. 
1885),  8  Pac  Rep.  882. 

65.  Filing    of    claim    before    completion    of 


building  Is  premature  and  confers  no  right. — 
Roy  lance  vs.  San  Luis  H.  Co.,  74  Cal.  273.  276, 
20  Pac.  Rep.  573;  Willamette  S.  M.  L.  &  M. 
Co.  vs.  Los  Angeles  C.  Co.,  94  Cal.  229«  287,  29 
Pac.   Rep.    629.  | 

56.  Under  statute,  claim  must  be  filed  after  > 
completion  of  contract  or  building,  filing  before 
completion  being  held  of  no  efTect. — French  vs. 
Powell.  185  Cal.  636,  640,  68  Pac.  Rep.  92. 
See  Roy  lance  vs.  San  Luis  H.  Co.,  74  Cal.  273, 
278,  20  Pac.  Rep.  573;  Willamette  S.  M.  I^b  & 
M.  Co.  vs.  Los  Angeles  C.  Co.,  94  Cal.  229,  29 
Pac.  Rep.  629. 

57.  PROPBRTT  AFFECTBII.  —  Lien  must 
cover  entire  structure,  although  work  entitling 
to  lien  was  bestowed  only  upon  part  of 
structure. — Williams  vs.  Mountaineer  O.  M.  Co., 
102  Cal.  134.  140.  34  Pac.  Rep.  702.  36  Id.  388. 
See  Dickenson  vs.  Bolyer,  65  Cal.  285;  Helm 
vs.  Chapman,  66  Cal.  291.  5  Pac.  Rep.  352; 
Silvester  vs.  Coe  Q.  M.  Co..  80  Cal.  510,  22 
Pac.  Rep.  217;  Farmers'  L.  A  T.  Co.  vs.  Candler, 
87  Ga.  241.  13  S.  E.  Rep.  560;  Midland  R.  Co. 
vs.  Wilcox.  122  Ind.  84,  28  N.  E.  Rep.  506. 

58.  RAILROAD  IN  MORBS  THAN  ONB  , 
COUNTY— Recording  Hen. — Statute  does  not  re- 
quire nor  have  courts  power  to  amend  statute 
by  requiring  filing  of  lien  in  every  county  ' 
where  any  part  of  property  is  situated  upon 
which  lien  is  asserted.— Bringham  vs.  Knox, 
127    Cal.    40.    44.    59    Pac.    Rep     198. 

60.     REFORMATION   OF  CLAIM  OF  LIEN.— 

Notice  of  Hen  is  an  instrument  not  susceptible 
of  reformation:  therefore  monuments  and 
lines  by  which  property  is  said  In  notice  to 
be  "properly  described"  cannot  be  expunged 
from  notice,  but  must  be  read  as  part  of  it. — 
Fernandez   vs.   Burleson.    110   Cal.    164,   167.   52 
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Am-  St  Rep  75.  42  Pac.  Rep  566.  See  Wag- 
ner vs.  Hansen.  103  Cal.  104.  107.  37  Pac.  Rep. 
19» 

M.  SERVlCB  OF  NOTICB.— Provision  as  to 
serving  notice  upon  reputed  owner  by  ma- 
terialman or  other  creditor  is  not  applicable 
where,  under  valid  contract  for  contract  price 
exceeding  one  thousand  dollars,  owner  malces. 
premature  payments.  In  such  case  declaration 
of  statute  that  such  payments  shall  be  deemed 
as  not  made  and  shall  be  applicable  to  such 
liens,  etc..  is  to  be  given  effect.— Ganahl  vs. 
Weir,  130  Cal    237.  239.  62  Pac.  Rep.  612. 

ei.  SUBCONTRACTOR.  — Amount  of  claims 
of  subcontractors  can  be  ascertained  only 
after  all  work  and  materials  have  been  fur- 
Bished  and  after  building  has  been  completed 
BO  far  as  Contractor  is  required  to  complete 
tame.— Roy  lance  vs.  San  I>uls  H.  Co.,  74  Cal. 
273.  278,  20  Pac.  Rep.  673.  See  Davis  vs.  Bul- 
lard.  32  Kan.  234.  4  Pac  Rep.  76.  decided  under 
aimilar  'statute. 

a.  SUFFICIENCY  OF  CLAIM  —  Agency, 
■tstement  of. — Contract  made  by  agent  should, 
perhaps,  as  matter  of  strict  pleading,  be  al- 
leged to  have  been  made  by  principal,  but  no 
such  recognition  of  maxim  '*that  which  is 
done  by  another,  he  himself  does"  is  requisite 
to  validity  of  notice  under  Mechanics'  Lien 
Law.— Mclntyre  vs.  Trautner.  63  Cal.  429.   431. 

68i     AlternatlTo    statemeAt    as    to    o^ner^^ 

Claimant  does  not  fail  in  perfecting  his  lien 
if  he  states  name  of  owner  or  reputed  owner 
in  alternative,  as  be  is  not  required  to  ascer- 
tain at  his  peril  name  of  true  owner.  It  is 
sufficient  if  he  gives  name  of  reputed  owner, 
and  sufficiency  of  notice  is  not  impaired  by 
same  person  being  designated  as  "owner  or 
reputed  owner.**— Corbett  vs.  Chambers.  109 
CaL  178.  184,  41  Pac.  Rep.  873. 

•4.    AmooBt  off  contract  an4  aaaoant  paJd«— 

Claim  of  Hen  substantially  complies  with 
statute  where,  although  it  does  not  set  forth 
that  contract  price  was  to  be  paid  in  instal- 
ments as  work  progressed,  it  did,  however, 
state  correct  amount  of  contract  price  and 
amount  that' had  been  paid  thereon.— McGinty 
vs.  Morgan.   122  Cal.  103.  105,  54  Pac.  Rep.  392. 

68b  Completion  of  work,  date  of. — Statement 
Is  not  required  to  give  date  of  completion  of 
work,  nor  to  state  that  filing  of  notice  is 
within  thirty  days  after  completion  of  work.— 
Slight  vs  Patton.  96  Cal.  384.  387,  31  Pac  Rep. 
248.  See  Harmon  vs.  Ashmead,  68  Cal  321, 
9  Pac.  Rep  183,  Jewell  vs  McKay,  82  Cal. 
144,   146.    23    Pac.    Rep.    189 

6t.  Description  of  property. — One  of  most 
important  requirements  of  statute  governing 
creation  of  liens  Is  that  notice  shall  contain 
description  of  property  to  be  charged  suffi- 
cient for  Identification.  If  there  be  mistake 
u  to  some  incident  of  description,  the  mis- 
taken circumstance,-  like  false  call  In  deed, 
will  be  rejected. — Fernandez  vs.  Burleson,  110 
Cal.  164.  167.  62  Am.  St  Rep  75.  42  Pac.  Rep. 
546.  See  Willamette  S.  M  Co.  vs.  Kremer.  94 
CaL  205.    209.   29   Pac.   Rep.    683. 

67.  Description  is  not  required  to  be  either 
full  or  precise,  and  courts  are  reluctant  to 
>et  aside    mechanics'    claim    merely    for    loose 


description,  as  acts  generally  contemplate  that 
claimants  should  prepare  their  own  papers. — 
Willamette  S.  M.  Co.  vs.  Kremer,  94  Cal.  205. 
209.  29  Pac  Rep  633.  See  Hotaling  vs.  Cro- 
nise.  2  Cal.  60.  Tredinnick  vs.  Red  Cloud  C. 
M.  Co..  72  Cal.  78.  13  Pac.  Rep.  162.  Kan. 
Seaton  vs.  Hixon,  35  Kan.  663,  12  Pac.  Rep. 
22.  Mass.  Cleverly  vs.  Moseley,  148  Mass. 
280,  19  N.  E.  Rep  394.  Minn.  Northwestern 
C.  &  C  P.  Co.  vs,  Norwegians,  etc..  Seminary, 
48  Minn.  449.  45  N  W.  Rep  868.  Pa.  Ken- 
nedy vs.  House.  41  Pa.  St.  39,  80  Am.  Dec.  694; 
McCllntock  vs.  Rush,  63  Pa.  St.  203.  205. 

68.  Error  of  date  In  notice  of  lien  is  im- 
material where  it  does  not  affect  substantial 
rights  of  parties.— Boscow  vs.  Patton,  136  Cal. 
90,    91.    68    Pac.   Rep.    490. 

•9.  Finding  as  to.— Finding  Is  erroneous 
and  not  supported  by  evidence  In  which  court 
determines  that  notice  of  lien  was  filed  "in 
due  form,  as  required  by  law."  where  proof 
showed  that  materials  were  furnished  at 
agreed  contract  price,  and  evidence  disproved 
contract  set  out  in  notice.  In  which  respect 
notice  was  fatally  defective,  and  no  Hen  at- 
tached that  could  be  enforced,  and  where  it 
appeared  that  certain  portion  of  materials 
were  furnished  under  special  contract  as  to 
price,  and  that  balance  was  furnished  on  basis 
of  quantum  meruit.— Reed  vs.  Norton,  90  Cal. 
690,  594.  26  Pac.  Rep.  767.  27  Id.  426. 

70.  Gross  anm. — Claim  for  gross  sum  of 
balance  claimed  for  all  material  furnished  for 
work  without  any  designation  of  amount 
claimed  on  account  of  material  furnished  at 
request  of  either  or  any  one  of  several  per- 
sons at  whose  request  it  was  furnished,  is  not 
substantial  compliance  with  statute  in  filing 
materialman's  claim  of  lien.- Gordon  H.  Co. 
vs.  San  Francisco  &  S.  R.  R.  Co.  (Cal.  Oct  4. 
1889),   22   Pao.   Rep.   406. 

71.  Indefinite  description  of  materials.— De- 
scription of  materials  Is  too  indefinite  and 
.uncertain    to    sustain    claim    where    statement 

is  that  materials  consisted  of  "nails,  spikes, 
iron,  steel,  picks,  shovels,  and  other  like  ma- 
terial,*' especially  where  it  is  conceded  that 
claim  can  only  be  maintained  for  material 
which  is  actually  used  in  work  contracted  to 
be  done,  and  such  material  so  used  could 
not  certainly  include  tools  of  trade.— "picks, 
shovels,  and  other  like  material."— Gordon  H. 
Co.  vs  San  Francisco  &  S.  R.  R.  Co.  (Cal.  Oct 
8,   1889).   22   Pac.    Rep.   406. 

72.  1tem«  of  acconnt.— Statements  in  notice 
of  lien  are  not  required  to  be  made  with 
greater  fullness  or  formality  than  is  neces- 
sary in  pleading.  General  statement  is.  there- 
fore, sufficient  in  notice  of  lien  where,  in 
case  of  contract,  details  of  amounts,  etc..  are 
involved.— Jewell  vs.  McKay.  82  Cal.  144.  151, 
23  Pac.  Rep.  139. 

78.  Legal  presumptions. — Notice  is  not  re- 
quired to  state  matters  implied  by  law.— Jewell 
vs.  McKay.  82  Cal.  144,  162.  23  Pac.  Rep.  139. 

74.  Name  given  Instrument.- Lien  is  suffi- 
cient which  sets  out  matters  and  things  essen- 
tial to  be  stated  under  this  section;  and  it  is 
of  little  consequence  whether  claimant  styles 
It  claim  of  lien  or  claim  of  benefit  under  lien 
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law.— Madary  vs.  Smartt,  1  Cal.  App.  498» 
600,  «ub  Dom.  Valley  Jm  Co.  vs.  Wrlgrht  (Cal. 
App.  Nov.   27,  1906),  84  Pac.  Rep.  68. 

75.  Name  of  owner.  —  Statement  in  claim 
held  insufficient  for  falling  to  comply  with 
law  in  reference  to  name  of  owner  and  re- 
puted owner.— Hooper  vs.  Flood,  64  Cal.  218, 
223. 

78.  Notice  is  not  required  to  state  name  of 
owner  who  origrinally  entered  into  contract 
under  which  work  was  done. — Corbett  vs. 
Chambers,  109  CaL  178,  181,  41  Pac.  Rep.  873. 

77.  Plaintiff  is  required  to  state  names  of 
owner  or  reputed  owner,  if  known.  If  names 
are  not  known,  claim  flied  Is  sufficient  if  it  is 
silent  on  this  subject.— West  Coast  1>,  Co.  vs. 
Newklrk.  80  Cal.  276.  277,  22  Pac  Rep.  231. 

78,  Precise  words  of  statute  are  mot  re- 
quired to  be  used  by  claimant  in  his  claim  ot 
Hen.  Where  other  and  substantially  equiva- 
lent expressions  are  resorted  to*  it  will  be 
deemed  sufficient  compliance  with  requirements 
of  law.— Ascha  vs.  Fitch  (CaL  Oct  8,  1896), 
48  Pac.  Rep.   398. 

79*  Seetloip  prescribes  eovtenta.  —  Contents 
of  notice  to  be  recorded  are  prescribed  by  this 
section,  and  not  by  1 1183  ante.— Jewell  vs. 
McKay,  82  CaL  144,  160,  28  Pao.  Rep.  139. 

MU  Sabstwatlal  ooBplteBee^-^While  courts 
always  require  substantial  compliance  with 
statute  in  regard  to  statement  in  notice  of 
lien  and  proceedings  thereunder,  yet  they  will 
not  give  statute  such  narrow  or  technical 
construction  as  to  fritter  away  or  Impede  and 
destroy  the  right  of  lien  claimant — Castag- 
netto  vs.  Coppertown  8.  A  M.  Co.,  146  CaL  329, 
333,  80  Pac  Rep.  74.  See  Hagman  vs.  Wil- 
liams, 88  Cal.  146,  161,  25  Pac  Rep.  1111; 
Russ  Ia  &  M.  Co.  vs.  Garrettson,  87  Cal.  689^ 
696,  26  Pac  Rep.  747;  Aaoha  vs.  Fitch  (CaL 
Oct  6,  .1896),  46  Pac  Rep.  398;  McOinty  vs. 
Morgan,  122  CaL  103,  106,  64  Pac  Rep.  392; 
Macomber  vs.  Bigelow,  126  CaL  9,  16,  68  Pac 
Rep.  312. 

81.  Substantial  statement  of  faet«  required 
by  statute  is  sullloient— Castagnetto  vs.  Cop- 
pertown M.  A  8.  Co.,  146  OaL  839,  338.  60 
Pac    Rep.    74. 

8S.  ^^erms,"  etc— By  section  requiring  no- 
tice of  lien  to  state  terms,  time  given,  and 
conditions  of  contract,  this  means  terms,  time, 
and  conditions  expressly  agreed  upon.  If  no 
terms,  time,  or  conditions  were  agreed  upon, 
notice  need  state  none— Reed  vs.  Norton,  90 
Cal.  690,  597,  26  Pac  Rep.  767,  27  Id.  426. 
See  Jewell  vs.  McKay,  82  CaL  144,  23  Pac 
Rep.   139, 

83.  Statement  that  'labor  was  performed  by 
the  day  at  the  agreed  price  of  $2.76  per  day 
between  first  day  of  August  and  20th  day  o^f 
September,  1901,  and  that  amount  is  Justly 
due,"  is  sufficient  statement  as  to  claim  of 
laborer.— Castagnetto  vs.  Coppertown  S.  M.  Co., 
146  CaL  329.  332.   80  Pac  Rep.  74. 

84.  Word  "cash"  used  in  statement  does 
not  sufficiently  show  terms  and  conditions  of 
contract. — Hooper  vs.   Flood,   64   Cal.   218,    221. 

80.  <<Tlme  glvea.''— When  no  distant  time 
is  agreed  on,  but  time  of  payment  Is  left  to 


rule  fixed  by  law  on  svch  state  of  facts,  in 
contemplation  of  law  no  time  is  given,  and 
requirement  that  claim  shall  state  "timo 
given*'  does  not  then  apply.— -Hills  vs.  Ohlig, 
68  Cal.   104. 

86.  Words  *time  given*'  mean  not  date  nor 
time  when  contract  was  made,  but  "time  of 
payment  for  work  and  labor  performed  and 
materials  furnished  as  agreed  on  and  ex- 
pressed in  contract*' — Hills  vs.  Ohlig,  63  CaL 
104;  California  P.  Works  vs.  Blue  Tent  C.  H. 
Q.  Mines  (Cal  Oct  8.  1889),  22  Pac  Rep. 
891,  392. 

87.  Tmth  of  statement — Statement  must  be 
true  In  all  essential  particulars,  and  Is  re- 
quired to  be  verified  by  lienor. — Wagner  vs. 
Hansen,  103  Cal.  104,  107,  37  Pac.  Rep.  195. 
See  Fraser  vs.  Barlow,  63  CaL  71  u  Malone  vs. 
Big  Flat  a.  M.  Co.,  76  CaL  678,  18  Pac  Rep. 
772;  Baton  vs.  Malatesta,  92  CaL  76,  28  Paa 
Rep.    64. 

See  par.  lOt  this  note.  • 

88.  Statements  contained  in  notice  of  lien 
must  be  correct  and  in  accordance  with  fac^a. 
If  they  are  not  correctly  stated,  right  to  li^n 
is  lost — Santa  Monica  L.  &  IC  Co.  vs.  Hege^ 
119  Cal.  376,  380,  61  Pac  Rep.  566. 

A  a  to  motlee  of  claims  of  lien  held  svfllclcnty 
see  Jewell  vs.  McKay,  88  CaL  144,  146,  23  Pac 
Rep.  139. 

As  to  notlee  not  required  to  state*  want  of 
knowledge  of  owner  of  lasprovcments  being 
placed  vpon  kla  land,  see  post  §  1192  and  note. 

89.  TBRM  <<TRIV1AL  IBIPBRPBCTIONS" 
refers  to  imperfect  and  deficient  performance 
of  work  upon  a  building  which  is  claimed  to 
have  been  eompleted,  not  to  case  in  which 
building  is  admittedly  incomplete  and  work- 
men are  still  engaged  In  constructing  sub- 
stantial portions  thereof.— Blanch!  vs.  Hughes, 
124  CaL  24,  27,  66  Pac  Rep.  610.  See  Santa 
Monloa  li.  A  M.  Co.  vs.  Hege,  119  CaL  376, 
879,  51   Pac  Bep.   656. 

90.  "Trivial  imperfections."  —  This  phrase 
as  found  in  the  code  relates  to  question  as 
to  whether  or  not  there  has  been  actual  com- 
pletion of  building. — Marble  Lime  Co.  vs. 
Lordsburg  Hotel  Co.,  96  CaL  332,  336,  31  Pac. 
Rep.  164;  Blanchi  vs.  Hughes,  124  Cal.  24,  27, 
6  A  Pac  Rep.  61«. 

91.  <lnestion  of  fact— Trivial  imperfection 
is  question  of  fact  in  each  instance. — ^Wil- 
lamette S.  M.  L.  &  M.  Co.  vs.  Los  Angeles  C. 
Co.,  94  CaL  229,  238,  29  Pac  Rep.  629. 

92.  What  constHutes  "trivial  Imperfections" 
is  question  of  fact  in  each  instance. — ^Willam- 
ette S.  li.  L.  &  M.  Co.  vs.  Los  Angeles  O. 
Co.,  94  Cal.  229,  238,  29  Pac  Rep.  629;  Biancfai 
vs.  Hughes,  124  CaL  24,  27,  66  Pac  Rep.  610. 

Aa  to  trivial  Imperfection,  see  Llppert  va. 
I^aaar  (Cal.  July  31,  1893),  33  Pac  Rep.  797, 
798. 

As  to  alterations  made  after  constrnctlon 
of  lionsct  keld  trivial  In  comparison  with  cost 
of  constrnctlon  of  honae,  see  Santa  Clara  V.  li. 
ft  L.  Co.  vs.  Williams  (CaL  Dec  8,  1892),  31 
Pac.   Rep.   1128,   1129. 

9t.  TIMB  FOR  FILIIVO  LIKN— Materialman 
or  laborer. — Time   within    which    materialman 
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or  laborer  must  llle  his  claim  of  Uen  befflns 
to  run  whenever  there  has  been  cessation 
from  labor  for  thirty  days  upon  unfinished 
building.— Kerckboff-Cuxner  M.  &  I^  Co.  vs. 
Olmstcad,  86  Cal.  SO,  84,  24  Pac.  Rep.  648. 

M.  Void  coat ract.-^Wb  ere  contract  Is  void 
because  memorandum  thereof  la  not  filed, 
there  being  therefore  no  original  contractor 
within  meaning  of  this  section,  claimants  of 
lien  are  deemed  to  have  furnished  their  labor 
and  materials  in  such  case  at  personal  in- 
stance of  owner,  and  under  this  section  are 
required  only  to  file  their  claims  of  lien 
within  thirty  days  after  building  is  com- 
pleted.~Pierce  vs.  Birkholm,  X1&  Cal.  667,  662, 
47  Pac.  Rep.   681. 

•8,  Original  eoatraetor  may  file  claim  of 
lien  "within  sixty  days  after  completion  of 
his  contract,*'  irrespective  of  when  building 
if  completed.— Pacific  Mut  U  L  Co.  vs.  Fisher, 
104  CaL  224,  282.  89  Pac  Rep.  768. 

H.  Release  «ff  eoatraetor.— Lien  claim  filed 
within  thirty  days  after  owner  had  released 
contractor,  taken  his  work  and  some  of  his 
materials,  and  agreed  to  pay  some  of  his 
debu,  coxMtltutes  claim  filed  within  thirty 
days  after  acceptance,  use,  and  occupation 
within  meaning  of  this  section.— Giant  P.  Co. 
va  San  Diego  F.  Co.,  88  Gal.  .20,  84,  26  Pac. 
Repw  876. 

V7.  Void  eoatHict.^If  contract  is  wholly 
void,  there  is  neither  "contract"  nor  ^'original 
contractor,*'  and  in  such  case  every  person 
claiming  lien  must  file  his  claim  within  thirty 
days  after  completion  of  building,  as  he  is 
required  to  do  whenever  he  makes  direct 
contract  with  owner  in  person.— Sparks  vs. 
Butte  Co.  G.  M.,  Co.,  66  CaL  88»,  392;  Schwartz 
va  Knight.  74  Cal.  482,  424,  16  Pac  Rep.  286; 
Willamette  S.  M.  Li.  &  M.  Co.  vs.  Los  Angeles 
a  Co.,  94  Cal.  229,  237,  29  Pac  Rep.  629. 

tS.  VARIAIiCll  IMBTWBBlt  COlfTRACT 
AHD  CLAIM  OF  LlBN.^Where  court  found 
that  claim  of  lien  set  forth  in  contract  was 
to  deliver  materials  at  reasonable  market 
rates,  bnt  that  contract  was  an  express  one, 
to  wit,  to  deliver  materials  at  specific  rate, 
held  that  this  was  fatal  variance  and  pre- 
vented recovery  by  materialman. — ^Buell  &  Co. 
va  Brown,  131  CaL  168,  162,  68  Pac  Rep.  167. 

fti    Con  plaint      mpom      qnaatiim      memlt.— 


Where  notice  of  Hen  stated  an  employment  at 
fixed  rate  of  compensation,  and  complaint  pro- 
ceeded upon  quantum  meruit,  it  is  held  to 
be  such  variance  as  to  preclude  recovery. — 
Malone  vs.  Big  Flat  G.  M.  Co.,  76  CaL  578, 
581.  18  Pac.  Rep.  772;  Santa  Monica  L.  M.  Co. 
vs.  Hege.  119  Cal.  376,  380.  61  Pac.  Rep.  566.  | 
See  Reed  vs.  Norton.  90  Cal.  590.  26  Pac.  Rep.  | 
767.  27  Id.  426;  Wagner  vs.  Hansen,  103  CaL 
104.  37   Pac  Rep.   195. 

100.  Notice — Reaniremeat    of    proof.— When 

notice  states  that  terms,  time,  or  conditions 
were  agreed  upon,  then  proof  must  come  up 
to  statement.— Reed  vs.  Norton,  90  CaL  690, 
597,  26  Pac  Rep.  767.  27  Id    426. 

101.  VERBAL  CONTRACT.— Fact  that  Con- 
tract is  verbal  and  not  recorded  does  not 
relieve  claimant  from  compliance  with  pro- 
vision of  this  section.— Mfiuiera  F.  db  T.  Co. 
vs.  KendalL  120  CaL  182,  184,  66  Am.  St  Rep. 
117,  62  Pac.  Rep.  804.  See  Wood  vs.  Wrede. 
46  Oal.  637;  Phelps  vs.  Maxwell's  M.  Co.,  49 
CaL  336;  Davis  vs.  MacDonough,  109  CaL  647, 
560.  42   Pac.    Rep.   460. 

As  to  veador*s  Ilea*  la  geaeraly  see  KKHR'S 
CYC.  CIV.  CODB  SS  3046,  8047  and  notes. 

102.  VBRIPICATION     OF     CLAIM.— Statute 

does  not  require  that  verification  shall  be  in 
form  like  that  attached  to  pleading.  Affidavit 
attached  to  each  claim  that  same  "Is  true"  is 
sufficient,  and  omission  to  state  '*of  affiant's 
own  knowledge"  is  not  defect. — Arata  vs.  Tel-  | 
lurium  Q.  &  S.  M.  Co.,  65  CaL  840,  842,  4  Pac  | 
Rep.  195. 

108.  By  attoniey.^Where  attorney  verified 
•claim  and  states  **that  as  such  attorney  he  has 
knowledge  of  the  facts"  and  makes  affidavit 
for  claimant  on  account  of  his  absence  from 
state,  this  is  sufficient. — Jones  vs.  Kruse,  138 
Cal.  618,  617,  72  Pac  Rep.  146. 

As  to  coaiplalat  ta  aettoa  vyoa  Ilea  mot 
veqntved  to  ke  verUUd^  sea  ante  1 1188  and 
note  par.  186. 

104.  VOID  CONTRACT.— Matertalman  lias 
Ilea  for  materials  under  statute,  though  con- 
tract is  void  for  non-'compliance  with  statute. 
In  such  case  Statute  and  not  contract  measures 
extent  of  recovery. — Giant  P.  Co.  vs.  San  Diego 
F.  Co.,  97  CaL  263,  266,  82  Pac  Rep.  172.  See 
Kellogg  vs.  Howes,  81  CaL  170,  22  Pac  Rep. 
609,  6  L.  R.  A.  688. 


§  1188.  LIENS  UPON  TWO  OR  MORE  PIECES  OF  PROPERTY.^  AMOUNT 
DUB  FROM  EAOH  TO  BE  DESIGNATED.  In  every  case  in  which  one  claim 
is  filed  against  two  or  more  buildings,  mining  claims,  or  other  improvements  owned 
by  the  same  person,  the  person  filing  such  claim  must  at  the  same  time,  designate  ^ 
the  amount  due  to  him  on  each  of  such  buildings,  mining  claims,  or  other  improve- 
ments; otherwise  the  lien  of  such  claim  is  postponed  to  other  liens.  The  lien  ot 
snch  claimant  d6es  not  extend  beyond  the  amount  designated,  as  against  other 
creditors  having  liens,  by  judgment,  mortgage,  or  otherwise,  upon  either  of  such 
buildings  or  other  improvements,  or  upon  the  land  upon  which  the  same  are 

tituated.  Hfstory:     Enacted  March  11,  1872. 


1.  Applied,  eiied,  eonstraed,  referred  to. 

2.  Construction — Application  of  aeetion. 

8.  Same — Statement  of  separate  amounts. 


4.  Ofading  streets. 

5.  Mining  locations — Consolidation  of. 

6.  Same — Description  of  mine  hj  name. 
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7.  Substantial  compliance. 

8.  Two  houses  built  on  same  lot. 

9.  Trust-deed — Lien  upon  property  within  section. 

1.  APPLflBDy  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  in:  Lothian  vs.  Wood,  55 
Cal.  169.  163  (cited);  Dickenson  vs.  Bolyer. 
65  Cal.  285  (construed);  Tredlnnick  vs.  Red 
Cloud  C.  M.  Co.,  72  Cal.  78,  84,  13  Pac.  Rep. 
162  (construed  as  not  applying);  Booth  vs. 
Pendola.  88  Cal.  86,  43,  28  Pac.  Rep.  200,  25 
Id.  1101  (cited):  Williams  vs.  Mountaineer 
G.  M.  Co.,  102  Cal.  134,  141,  84  Pac.  Rep.  702, 
36  Id.  388  (construed));  Warren  vs.  Hopkins, 
110  Cal.  606,  510,  42  Pac.  Rep.  986  (construed 
with  other  sections);  Southern  Cal  L.  Co.  vs. 
Peters  (Cal.  App.  May  2,  1906),  86  Pac  Rep. 
816  (construed  as  not  applying  where  lum- 
ber, etc..  for  several  buildings  furnished  under 
one  order). 

2.  CONSTRUCTlON-^Applleatloii   of  aectlon. 

—This  section  applies  only  to  cases  in  which 
one  claim  is  filed  against  two  or  more  sep- 
arate and  distinct  "buildings,  mining  claims, 
or  other  improvements  owned  by  same  per- 
son." and  not  to  case  where  all  of  work  was 
performed  upon  one  and  same  piece  of  prop- 
erty, although  upon  difTerent  portions  of  it.— 
Dickenson  vs.  Bolyer,  56  Cal.  285,  286. 

S.  Statemeat  of  separate  amonats. — While 
this  section  requires  claimant  who  flies  lien 
against  two  or  more  buildings  or  other  im- 
provements to  designate  specific  amount  for 
which  he  claims  lien  upon  each  of  such  im- 
provements, it  does' not  require  him  to  make 
such  distinction  unless  there  Is  In  fact  specific 
amount  due  to  him  on  each  of  such  improve- 
ments.—Warren  vs.*  Hopkins,  110  Cal.  506,  610, 
611,  42  Pac  Rep.  986;  Southern  Cal.  L.  Co. 
vs.  Peters  (Cal.  App.  May  2.  1906),  86  Pac. 
Rep.   816. 

4.  GRADING  8TRBBT8  does  not  constitute 
"Improvements"  to  different  blocks  as  contem- 
plated in  this  section  and  for  which  separate 
liens  are  authorized.— Warren  vs.  Hopkins,  110 
Cal.  506,  611,  42  Pac.  Rep.  986. 


0.     MINING  LOCATIONS— CaaealMatlaa 

Two  or  more  mining  locations,  where  con- 
solidated Into  one  claim,  and  therefore  treated 
and  worked  as  one  claim,  do  not  constitute 
different  locations  or  claims  within  meaning 
of  this  section.- Tredlnnick  vs.  Red  Cloud  G. 
M.  Co..  72  Cat  78.  84,   13  Pac.  Rep.   162. 

6.  Deecrlptloa  of  mlae  by  aaaie  is  sufficient 
for  identification  of  property,  where  it  appears 
from  evidence  that  property  was  well  known 
by  name  given  to  it.— Tredlnnick  vs.  Red  Cloud 
O.  M.  Co..  72  Cal  78.  81,  13  Pac.  Rep.  152. 
See  Hotaling  vs.  Cronise,  2  Cal.  60,  63;  Tibbetts 
vs.  Moore,  23  Cal.  208,  212;  Haley  vs.  Amestoy. 
44  Cal.  132. 

7.  SUBSTANTIAL      COMPLIANCE.  —  Claims 

substantially  comply  with  requirements  of 
statute,  as  to  statement  of  terms,  time  given, 
and  conditions  of  contract,  which  set  forth 
the  kind  and  number  of  days  of  labor  per- 
formed, with  dates  between  which  it  was 
performed,  price  agreed  to  be  paid  for  labor 
per  day.  with  aggregate  amount  then  due, 
and  stating  "that  terms  of  payment  for  said 
labor  were  cash  as  soon  as  such  labor  was 
performed."— Tredlnnick  vs.  Red  Cloud  G.  M. 
Co..  72  Cal.  78,  80,  13  Pac.  Rep.  152.  See 
Blackman  vs.  Marslcano.  61  Cat  638;  Hills  vs. 
Ohlig,   63   Cal.    104. 

8.  TWO   HOUSES    BUILT  ON   SAME  LOT.— 

Where  two  houses  are  built  on  same  lot,  and 
It  does  not  appear  how  much  material  and 
labor  were  furnished  for  one  and  how  much 
for  other,  such  circumstances  would  only  have 
effect,  under  this  section,  of  giving  precedence 
as  to  liens,  and  would  be  of  no  concern  of 
owner  of  lot— Dickenson  vs.  Boyler,  55  Cal. 
285;  Booth  vs.  Pendola,  88  Cal.  36,  43,  23  Pac. 
Rep.  200.  25  Id.  1101.  See  Southern  Cal.  L.  Co. 
vs.  Peters  (Cal.  App.  May  2.  1906),  86  Pao.  Rep. 
816. 

••  TRUST-DEED  —  Coastltates  Ilea  vpoa 
property  wlttaia  aeetloBf  assumed,  but  not  de- 
cided.—Southern  Cal.  I*  Co.  vs.  Peters  (CaL 
App.  May  2,  1906),  86  Pac.  Rep.  816. 


§  1189.  CLAIM  TO  BE  BECORDED.  FEES  OF  BEOORDEB.  The  recorder 
must  record  the  claim  in  a  book  kept  by  him  for  that  purpose,  which  record  must 
be  indexed  as  deeds  and  other  conveyances  are  required  by  law  to  be  indexed,  and 
for  which  he  may  receive  the  same  fees  as  are  allowed  by  law  for  recording  deeds 

and  other  instruments.        History:     Enacted  March  11,  1872. 

§  1190.  TIME  OF  CONTINUANCE  OF  LIEN.  No  lien  provided  for  in  this 
chapter  binds  any  building,  mining  claim,  improvement,  or  structure,  for  a  longer 
period  than  ninety  days  after  the  same  has  been  filed,  unless  proceedings  be 
commenced  in  a  proper  court  within  that  time  to  enforce  the  same ;  or,  if  a  credit 
be  given,  then  ninety  days  after  the  expiration  of  such  credit;  but  no  lien  con- 
tinues in  force  for  a  longer  time  than  two  years  from  the  time  the  work  is 
I  completed,  by  any  agreement  to  give  credit. 

History:     Enacted  March  11,  1872. 

1.  Applied,  cited,  construed,  referred  to.  !•    applied,    citbd,    CO?rsTRUBD,    RB- 

2.  Amendment  of  eomplaint.  FBRRBD   TO,   etc,   in:    Bradford   vs.   Dorsey, 

3.  Intervention.  08  Cal.   122    (cited,  construing  InsoWonl  Act); 

4.  Limitation  of  action  to  foreclose— Begins  to      Perry  vs.  Bralnard  (Cal.  Dec.  19«  l^SS),  8  Par. 

run,  when.  Rep.    882    (cited    in    construing    |  1187    eote); 
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Roylance  vn.  San  Luis  H.  Co.,  74  Cal.  273,  27 8» 
279.  20  Pac.  Rep.  573  (cited  In  construing  9  1187 
ante)*  White  vs.  Soto,  82  Cal.  654,  658,  23  Pac. 
Rep.  210  (construed);  First  Nat.  Bank  vs.  Fer- 
ris Irr  Dist..  107  Cal.  66.  59.  65,  40  Pac.  Rep. 
43  (construed);  Knowles  vs.  Baldwin,  125  Cal. 
324,  226.  67  Pac.  Rep.  988  (construed  with 
fll87  ante);  Hughes  vs.  Hoover  (Cal.  App. 
Feb  23,  1906),  84  Pac.  Rep.  €81  (construed  and 
applied  In  case  where  contractor  makes  de- 
fault and  owner  completes  work). 

2.    AMENDMENT    OF    COMPLAINT.— Where 

suit  was  brought  to  enforce  li»n  within  ninety 
days  after  claim  of  lien  was  flled,  and  com- 
plaint was  amended  about  two  years  there- 
after, but  which  amended  complaint  was  based 
upon  same  cause  of  action,  held,  that  amend- 


ment related  back  to  date  upon  which  original 
complaint  was  filed.— White  vs.  Soto,  82  Cal. 
654,  658.  See  Jones  vs.  Frost,  28  Cal.  246; 
Easten    vs.   O'Beilly,    63   Cal.    305. 

S.  INTERVENTION.— Right  of  materialman 
as  intervener  is  not  barred  by  provisions  of 
this  section  where  he  seeks  to  intercept  con- 
tract price  in  hands  of  owner  by  giving  no- 
tice provided  for  In  fi  1184  ante.— First  Nat. 
Bank  vs.  Ferris  Irr.  DlsL,  107  Cal.  55,  65,  40 
Pac.   Rep.   45. 

4.  LIMITATION  OF  ACTION  TO  FORES- 
CLOSE — Begins  to  ran  when  the  owner  has 
completed  building  on  the  contractor's  default, 
and  not  from  date  on  which  contractor  quits 
work  on  building.— Hughes  vs.  Hoover  (Cal. 
App.   Feb.   23,   1906),   84   Pac.   Rep.    681. 


SU91.  UEN  UPON  LOT  FOB  IMPROVINO.  Any  person  who,  at  the 
request  of  the  reputed  owner  of  any  lot  in  any  incorporated  city  or  town,  grades, 
fills  in,  or  otherwise  improves  the  same,  or  the  street  or  sidewalk  in  front  of  or 
adjoining  the  same,  or  constructs  any  areas,  or  vaults,  or  cellars,  or  rooms,  under 
said  sidewalks,  or  makes  any  improvements  in  connection  therewith,  has  a  lien 
upon  said  lot  for  his  work  done  and  materials  furnished. 

History:  Enacted  March  11,  1872;  amended  March  18,  1885,  Stats,  and 
Amdts.  1884-5,  p.  145;  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  155;  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  190,  act  held 
unconstitutional,  see  history,  S  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Amendment  of  section — ^Repeal  by  implica- 
tion. 

3.  City  l(>t  only  aifected. 

4.  Constitutionality  of  section. 

5.  Construction — Fowsr  to  impress  lien  — De- 
pends on  what. 

6.  Evidence. 
7,8.  Grading. 

9.  Judicial  notice  that  city  is  incorporated. 

10.  "Lot"— What  included  in  term. 

11.  Misdescription  in  memorandum. 

12.  Fleading  contract — Variance.  ^ 

13.  ** Request  of  reputed  owner." 

14.  Substantial  compliance. 

15.  System  of  sewers  is  an  improvement 

16.  Uncertainty  in  findings. 

17.  Written  contract  not  required. 
1.    APPLIED,     CITBD,     CONSTRtJBD,     RB- 

FBRRBD  TO,  etc.,  in:  Leszlnsky  vs.  Superior 
Court,  72  Cal.  610,  612,  14  Fac.  Rep.  104  (er- 
roneously cited  for  f  1991  post):  Dangrlarde  vs. 
Ellaa,  80  Cal.  66,  67,  22  Fac.  Rep.  69  (errone- 
ouily  cited  for  §1191  Civ.  Code);  Kreuzberger 
Tt.  Winsfleld.  96  Cal.  251,  257,  81  Fac.  Rep. 
109  (construed);  Dunlop  vs.  Kennedy  (Cal. 
Aug.  31,  1893),  34  Fac.  Rep.  92^  94  (construed 
with  other  sections);  Rauer  vs.  Fay,  110  Cal. 
SSI.  363.  42  Fac.  Rep.  902  (construed);  Warren 
vs.  Hopkins.  110  Cal!  606,  610,  511,  42  Pac.  Rep. 
986  (construed  and  applied);  Santa  Cruz  Rock 
P.  Co.  vs.  Lyons,  117  Cal.  212,  213,  214,  69  Am. 
J  St  Rep.  174,  48  Fac,  Rep.  1097  (construed); 
Darren  vs.  Dooner,  119  Cal.  411,  61  Fac.  Rep. 
S2S  (construed):  Macomber  vs.  Bigelow,  126 
Cal.  9.  13.  68  Pac.  Rep.  812  (construed,  with 
11188  ante);  Bryan  vs.  Abbott,  181  Cal.  222, 
23S,  63  Pac.  Rep.  363  (construed);  Santa  Crus 
B.  P.  Co.  vs.  Lyons,  133  Cal.  114,  116.  117,  118, 


65  Pac  Rep.  829  (construed  with  other  sec- 
tions); De  Haven  vs.  McAuley,  138  Cal.  573, 
676,  72  Pac.  Rep.  152  (construed);  Williams 
TS.  Rowell,  146  Cal.  269,  261,  268,  266,  78  Fac. 
Rep.  726  (construed  and  applied  In  construc- 
tion of  sewer). 

2.  AMENDMENT  OF  9BCTI ON— Repeal  by 
lBiplieatloit.^Section  as  it  stood  in  1885  was 
not  repealed  by  implication  by  amendment  of 
1887.  Lesrislatlve  intent  Is  that  later  law 
should  supersede  former  law  In  sense  not  of 
repeal  by  Implication,  but  as  question  of  en- 
forcing will  of  legislature  last  expressed  on 
very  same  subject.— Santa  Cruz  R,  F.  Co.  vs. 
Lyons,  183  Cal.  114,  117,  65  Fac.  Rep.  329. 

S.  CITV  LOT  ONLY  AFFECTBD.— Lien  pro- 
vided for  in  this  section  can  be  acquired  and 
enforced  only  against  lot  In  an  incorporated 
city  or  town,  and  where  complaint  shows  upon 
Its  face  that  work  is  to  be  done  outside  of 
an  incorporated  city  or  town,  or,  under  most 
favorable  view  that  could  be  taken  of  com- 
plaint, it  was  uncertain  in  this  respect,  and 
therefore  insufllcient  under  demurrer  for  un- 
certainty, demurrer  to  complaint  Is  properly 
sustained.  In  such  case  it  is  within  discretion 
of  trial  court  to  grant  leave  to  amend.— Dur- 
rell  vs.  Dooner,  119  Cal.  411,  412,  61  Fac.  Rep. 
628. 

4.     CONSTITUTIONALITY      OF      SECTION.— 

This  section  is  unconstitutional  so  far  as  it 
purports  to  authorize  creation  of  Hen  upon 
land  by  virtue  of  contract  for  improvement  of 
street  adjacent  thereto  entered  into  with  one 
who  is  only  reputed  owner  of  land,  so  as  to 
affect  interest  of  real  owner  therein.— Santa 
Cruz  Rock  P.  Co.  vs.  Lyons,  117  Cal.  212,  213, 
69  Am.  St.  Rep.  174,  48  Fac.  Rep.  1097. 
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5.  CONSTRUCTION— Potrer  to  Impress  lien 
—Depends  on,  vrhat.— Power  to  subject  each 
lot  within  an  assessment  district  to  Hen  for 
Its  due  proportion  of  contract  for  street  or 
sewer  work  rests  solely  upon  assumption  that 
lot  is  Improved,  i.  e.  enhanced  in  value  in  an 
amount  at  least  equal  to  Its  assessment,  and 
accordlngrly  It  Is  held  that  lot  alone  is  1t8.ble, 
owner  being:  free  of  any  personal  liability.— 
Williams  vs.  Rowell,146Cal.  259,  261,  78  Pac.  Rep. 
726.  Shaw,  Angrellotti,  JJ.,  dissenting  and  hold- 
ing that  section  Is  not  applicable  to  public 
improvements  such  as  public  sewers  compos- 
ing part  of  general  system  for  town  or  city, 
and  further,  that  in  this  action,  conceding 
that  In  proper  case  lot  would  be  subject  to 
lien  for  its  proportional  part,  according  to 
frontage,  of  total  cost  of  sewer  constructed 
at  owners'  request,  complaint  is  insufficient 
to  warrant  holding  that  there  was  lien  for 
such  Improvement.  See  Taylor  vs.  Palmer,  31 
Cal.  241,  264. 

O.  EVIDENCE.- Trial  court  must  determine 
where  preponderance  of  evidence  lay  In  issue 
as  to  substantial  performance  of  contract,  and 
findings  of  that  court  will  not  be  disturbed 
upon  such  issue  where  evidence  is  conflicting. 
— De  Haven  vs.  McAuley,  138  Cal.  573.  574,  72 
Pac.  Rep.  152.  See  Puget  Sound  L.  Co.  vs. 
Krug.  89  Cal.  287,  2t  Pac.  Rep.  902. 

7.  GRADING.— Lien  for  grading  blocks  in 
'^ity  is  given  under  this  section— Warren  vs. 
Hopkins,  110  Cal.  606.  610,  42  Pac.  Rep.  986. 

8.  This  section  applies  to  grading  or  other 
improvements  of  lot  done  Independent  of  and 
not  as  necessary  part  of  construction  of  build- 
ing.—Macomber  vs.  Blgelow,  126  Cal.  9,  18,  68 
Pac.  Rep.  312. 

a  JUDICIAL  NOTICE  THAT  CITY  IS  INw 
CORPORATED.— Where  it  is  objected  that  in 
notice  of  lien  and  complaint  for  improving 
street  or  sidewalk  in  front  of  lot  in  incor- 
porated city  or  town  that  notice  of  lien  and 
complaint  do  not  state  that  property  is  in 
incorporated  city  or  town,  held  that  court  will 
take  Judicial  knowledge  of  fact  that  city  Is 
incorporated.— Bryan  vs.  Abbott,  131  Cal.  222, 
226,  63  Pac.  Rep.  363.  See  Duggins  vs.  Harts- 
home.  108  Cal.  154.  157.  41  Pac.  Rep.  283. 

10.  <<LOT'*— What  Included  In  tenn.*-"Lot" 
upon  which  lien  is  authorized  by  this  section 
is  not  limited  to  any  artificial  subdivision 
upon  surface  of  earth  or  to  any  official  desig- 
nation upon  map,  but  its  meaning  includes 
whatever  division  is  owned  by  person  which 
he  may  cause  to  be  worked  upon  under  single 


contract.— Warren  vs.  Hopkins,  110  Cal.  506, 
611,  42  Pac    Rep    986. 

11.  MISDESCRIPTION  IN  MEMORANDUM 
does  not  destroy  its  sufficiency,  but  where 
such  misdescription  was  apparent  and  lot  was 
properly  described  In  contract,  error  Is  capable 
of  correction  by  proper  averment  and  proof. — 
Yancy  vs.  Morton.  94  Cal.  668,  29  Pac.  Rep 
Ull. 

12.  PLEADING  CONTRACT— Vartnnce.— As 
to.  contract  too  uncertain  and  indefinite  to 
entitle  it  to  be  admitted  in  evidence  under 
allegation  of  complaint  where  contract  and 
contents  of  lien  are  pleaded  according  to  their 
legal  tenor  and  etfect.  and  not  in  haec  verba. 
see  Rauer  vs.  Fay.  110  Cal.  361,  366,  48  Pac. 
Rep.  902. 

13.  ««RBaUBST  OP  REPUTED  OWNER.**— 
Appellate  court  cannot  consider  question  as 
to  whether  there  is  any  evidence  to  show  re- 
quest, and  for  that  reason,  whether  there  can 
be  valid  lien  under  this  section  on  appeal 
from  an  order  granting  new  trial,  where  only 
record  before  appellate  court  is  judgment- 
roll  and  bill  of  exceptions  prepared  and  settled 
for  purposes  of  motion  for  new  trial  in  trial 
court  and  where  there  are  no  specifications  in 
bill  of  exceptions  directed  at  insufficiency  of 
such  evidence  in  these  respects. — ^De  Haven 
vs.  McAuley»  188  Cal.  673.  676,  72  Pac  Rep. 
152. 

14.  SUBSTANTIAL  COMPLIANCE.  —  NoUce 
of  lien  as  filed  held  aa  conforming  substan- 
tially to  requirements  of  statute,  and  deemed 
sufficient.— Rauer  vs.  Fay.  110  CaL  S61,  (66. 
369.  42  Pac.  Rep.. 902. 

18.  SYSTEM  OF  SEWERS  IS  AN  IMPROVE- 
MENT of  lots  within  sewer  district  within 
meaning  of  this  section  and  entitles  to  lien 
upon  lot  so  improved  for  cost  of  main  sewer 
and  for  laterals.— Williams  vs.  Rowell.  146  Cal. 
269.  261,  78  Pac.  Rep.  736. 

le.     UNCERTAINTY   IN  FINDINGS   Is   tO   be 

construed  so  as  to  support  judgment  as  to 
lien  rather  than  to  defeat  same.— Warren  vs. 
Hopkins,  110  Cal.  606,  612,  42  Pac.  Rep.  986. 
See  Breeze  vft.  Brooks,  97  Cal.  72,  81  Pac  Rep. 
742.    22   L.   R.    A.   266. 

17.    WRITTEN  CONTRACT  NOT  REQUIRED. 

^Contract  for  constructing  sidewalks  in  cities, 
when  exceeding  one  thousand  dollars,  is  not 
void  under  statute  if  not  in  writing.— Provision 
as  to  contracts  void  under  fi  1183  ante  is  not 
applicable  to  contracts  for  construction  of 
sidewalks. — Kreuzberger  va.  Wlngfield,  86  Cal. 
261,  257,  31  Pac.  Rep.  109. 


f 


§  1192.    AT  INSTANCE  OF  OWNER,  WHAT  HELD  TO  BE  CONSTRUCTED. 

Every  builditig  or  other  improvement  mentioned  in  section  one  thousand  one 
hundred  and  eighty-three  of  this  code,  constructed  upon  any  lands  with  the 
knowledge  of  the  owner,  or  the  person  having  or  claiming  any  interest  therein, 
shall  be  held  to  have  been  constructed  at  the  instance  of  such  owner  or  person 
having  or  claiming  any  interest  therein,  and  the  interest  owned  or  claimed  shall 
be  subject  to  any  lien  filed  in  accordance  with  the  provisions  of  this  chapter, 
unless  such  owner  or  person  having  or  claiming  an  interest  therein  shall,  within 
three  days  after  he  shall  have  obtained  knowledge  of  the  construction,  alteration, 
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or  repair,  or  the  iatended  construction,  alteration  or  repair,  give  notice  that  he 
will  not  be  responsible  for  the  same,  by  posting  a  notice  in  writing  to  the  effect, 
in  some  conspicuous  place  upon  said  land,  or  upon  the  building  or  other  improve- 
ment situated  thereon. 

History:     Enaeted  March  11,  1872;  amended  March  30,  1874»  Code  Amdts. 
1873-4,  p.  410. 


1.  Applied,  cited,  eonstrued,  referred  to. 

2.  Aequiescence  of  owner  aa  to  improvementa. 

3.  Construction. 

'    4.  Same — ^LegislatiTe  purpose. 
'    5.  Same— Limitation  of  right 

8.  Same — Rule ' '  noscitur  a  sociis ' '  is  applicable. 
7.  Corporation-— Constructive  notice  to. 

S.  Failure  of  owner  to  give  notice. 

9.  Finding  of  court  will  not  be  disturbed* 

10.  Husband  as  agent  of  wife. 

11.  Joint  action  of  husband  and  wife, 

12.  Knowledge — What  will  impart. 

13.  Same — Want  of  knowledge. 

14.  Improvements  by  lessee. 

15.  Interest  of  lessee  in  land  is  subject  to  lien. 
1&  Mining — Estoppel  of  owner. 

17.  Same— " Drifting  in  a  tunnel." 

18.  Same — Lessor  of  machinery  aiBxed  to  mine 

of  lessee. 

19.  Mortgagee  is  not  person  having  *'an  interest 

in  Uinds." 

20.  Owner  is  not  referred  to. 

21.  Pleading — Complaint  not  required  to  allege 

attorney's  fees. 

22.  Same — Complaint  is  not  required   to  allege 

owner  of  real  estate  did  not  give  notice. 

23.  Priority  of  lien. 

24.  Property  referred  to  and  affected. 
2.5.  Time  of  giving  notice. 

26.  Same — Fuding  as  to. 

27.  Vendor's  lien. 

1.    APPLIBD9     CITED,     CONSTRUBDf     RB- 
FERRBO  TO»  etc.,  in:    Dinffley  vs.  Greene.  64 
Cal.  333,  336  (cited  with  91183  ante);  WilUams 
Ti.  Santa  Clara  M.  Assoc,  66  Cal.  198,  200,  201, 
S  Pac.  Rep.   85   (construed);  Lezlnsky  vs.  Su- 
perior  Court.    72    Cal.    510,    512,    14   Pac.    Rep. 
104  (erroneously  cited  for  81992  post);  West 
Coaft  U  Co.  vs.  Newkirk.  80  Cal.  275,  277.  278, 
279,  280,  22  Pac.  Rep.  231  (construed  with  other 
tectlons);  Jewell  vs.  McKay,  82  (Jal.  144,  145, 
141,  28   Pac.   Rep.   189    (construed   with   other 
lections);   West   Coast   TU   Co.   vs.    Apfleld,    86 
CaL   885.    340.    24    Pac.    Rep.    993    (construed); 
Harlan  vs.  Stufflebeem,  87  Cal.  608,  618,  25  Pac. 
Rep.  686  (cited);  Avery  vs.  Clark.  87  Cal.  619, 
m.   22    Am.    St.    Rep.    272.    25    Pac.    Rep.    919 
(construed);  Palmer  vs.  Lavlsrne,  104  Cal.  30, 
14,  87  Pac.  Rep.  775  (construed);  Santa  Monica 
L  ft  M.   Co.  vs.   Hege   (Cal.  March    10.   1897), 
,  48  Paa  Rep,  69,  71  (construed);  Jurgenson  vs, 
i  DiUer,  114   Cal.  491,  492,  498,  55   Am.   St.   Rep. 
S3.  46   Pac.    Rep.    610    (construed);    Ayers    vs. 
I  Green  6.  M.  Co.,  116  Cal.  333,  835,  48  Pac.  Rep. 
Ul    (construed);    Santa    Crus    R.    P.    Co.    vs. 
Lyons.   117   Cal.   212.  214,  59  Am.  St   Rep.   174, 
48  Pac.  Repi   1097    (construed);   Hamilton   va. 
Delhi  M.   Co.,   118   Cal.   148.   152,   50  Pac.   Rep. 
S78   (construed);   Santa  Monica   L.   M.   Co.   vs. 
Reffe,  119  Cal.  876,  tT9,  51  Pac.  Rep.  555  (con- 
strued atid  applied);  Marchant  vs.  Hayes.   120 
CaL  187.  189,  52  Pac.  Rep.  154   (cited);  Evans 


vs.  Judson,  120  Cal.  282.  284.  52  Pac.  Rep.  585 
(construed  with  §1185  ante);  Hines  vs  Miller, 
122  Cal.  517.  518.  520.  522.  65  Pac.  Rep.  401 
(construed);  Jordan  vs.  Myres.  126  Cal.  565. 
567,  58  Pac.  Rep.  1061.  (construed  and  applied); 
Chappius  vs  Blankman,  128  Cal  362.  366.  60 
Pac.  Rep.  925  (cited  with  other  sections);  Buell 
vs.  Brown.  131  Cal.  158,  162,  63  Pac.  Rep.  167 
(construed);  Santa  Cruz  R.  P.  Co.  vs  Lyons, 
133  Cal.  114.  117.  118.  65  Pac.  Rep.  329  (con- 
strued with  91191  ante);  Reese  vs.  Bald  Mt. 
C.  G.  M.  Co..  133  Cal.  285.  288.  289.  66  Pac.  Rep. 
578  (construed  with  $1183  ante);  Birch  vs. 
Magic  T.  Co..  139  Cal.  496.  498.  73  Pac.  Rep. 
238  (construed);  Ah  Louis  vs.  Harwood,  140 
Cal.  500.  504.  74  Pao.  Rep.  41  (construed  with 
other  sections). 

2.  ACaUIESCBNCB  OF  OWNBR  AS  TO  IM- 
PROVBMBNTS.— Where  owner  in  fee  of  lands 
stands  by  and  sees  his  tenants  erecting  large 
and  costly  building  upon  his  lot,  without  giv- 
ing notice  under  this  section,  he  cannot  be 
afterwards  heard  to  say  that  men  who  per- 
formed labor  upon,  and  furnished  material  for, 
such  building  have  no  lien  upon  his  lot  there- 
for, because  building  had  not  become  part  of 
realty  and  not  an  Improvement  upon  his 
property.— West  Coast  L.  Co.  vs.  Apfleld,  86  Cal. 
885.  340.  24   Pac.  Rep.  993. 

S.  CONSTRUCTION.  — Under  this  section, 
every  building  or  improvement  constructed 
upon  any  lands,  with  knowledge  of  owner, 
shall  be  held  to  have  been  constructed  at  in- 
stance of  such  owner,  and  his  Interest  Is  sub- 
ject to  lien  unless  he  shall  within  three  days 
after  he  shall  have  obtained  knowledge  of 
construction,  or  Intended  construction,  give  no- 
tice that  he  will  not  be  responsible  for  same 
hy  posting  notice  in  writing  to  that  effect  in 
some  conspicuous  place  on  the  premises. — 
Hines  vs.  Miller,  128  CaL  617,  620,  65  Pae. 
Rep.   401. 

4.  Legislative  purpose  In  providing  that 
owner  give  notice  within  three  days  after  he 
shall  have  obtained  knowledge  of  construc- 
tion or  Intended  construction,  cannot  be  con- 
strued to  compel  owner  to  give  notice  within 
three  days  after  he  has  knowledge  of  in- 
tended construction,  as  to  so  hold  would 
In  most  cases  give  no  effect  to  provision  as 
to  notice  where  he  ■  had  knowledge  of  actual 
eeustruetlon.-«-Birch  vs.  Magic  T.  Co..  139  Cal. 
496,  590.  73   Pae.   Rep.   238. 

8.  Llmltatloa  of  rfght.^Thls  section  limits 
right  of  lien  to  building  or  other  Improvement 
mentioned  In  9  1183  ante,  and  is  not  applicable 
to  work  done  in  Improvement  of  street  In 
front  of  one's  p roper ty.-*-4anta  Cruc  R.  P. 
Co.  vs.  Lyons.  117  Cal.  818,  214.  69  Am.  St.  Rep. 
174,  48  Pac  Rep.  1097. 

g.     Rule  ^^oseltar  a  soclls,**  U  apjpllcabie  to 
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"person  having  an  Interest"  under  this  section. 
Section  provides  mode  for  binding  owner  or 
person  having*  an  interest — that  is.  one  having 
legal  estate  less  than  fee.  or  such  an  equity 
as  made  by  securing  transfer  of  legal  estate.— 
Williams  vs.  Santa  Clara  M.  Assoc.  66  Cal. 
193.   200.   5   Pac.  Rep.   85. 

7.  CORPORATIOX — Conatmcttve  notice  to. 
— Doctrine  of  constructive  or  implied  notice 
on  part  of  corporation  as  to  improvements  on 
mine  cannot  be  applied  where  evidence  shows 
that  defendant,  although  directed  at  time  work 
was  done,  had  work  performed  upon  his  own 
responsibility  and  not  for  corporation  In  any 
way,  and  where  evidence  further  shows  that 
party  contracting  with  defendant  contracted 
with  him  as  an  Individual  and  wholly  apart 
from  any  official  relation  to  defendant  cor- 
poration, and  where  party  looked  to  defend- 
ant personally  and  alone  for  payment  of  his 
share  of  contract  price  of  work. — Ayers  vs. 
Green  G.  M.  Co.,  116  Cal.  888,  836,  48  Pac.  Rep. 
221. 

Aa  to  ow^laga  and  sent*  o«cd  In  connection 
with  dancing  bnlla,  not  **«tructarc«**  fvlthln 
meaning  of  thU  section,  and  t  1183  ante,  see 
ante  fi  1188  and  note. 

8.  FAILURE  OF  OWNER  TO  GIVE  NO- 
TICE required  by  this  section  renders  his 
Interest  In  land  subject  to  Hen,  and  such  fail- 
ure warrants  court  In  finding  that  building 
was  constructed  with  knowledge  of  owner 
upon  permission  previously  given,  notwith- 
standing fact  that- building  may  not  have  been 
constructed  in  particular  form,  or  at  place 
authorized  on  property. — Santa  Monica  L.  &  M. 
Co.  vs.  Hege,  119  Cal.  876,  379,  61  Pac.  Rep. 
555. 

9.  FINDINGS  OF  COURT  WILL  NOT  BE 
DISTURBED  as  to  question  whether  Hens  were 
Hied  within  time  required  by  law  after  last 
work  was  done  on  building,  where  number  of 
such  liens  had  been  filed  before  all  work  had 
ceased,  but  not  until  building  was  so  nearly 
completed  except  only  as  to  trivial  imperfec- 
tions In  work.— West  Coast  I*  Co.  vs.  Apfleld, 
S6  Cal.   335.  341,  24  Pac.  Rep.   993. 

10.  HUSBAND  AS  AGENT  OF  WIFB.r-«Flnd- 
ing  of  court  that  husband  made  contract  in 
behalf  of  wife  as  her  agent,  ostensible  or 
actual,  held  sufficiently  supported  by  circum- 
stantial' evidence  notwithstanding  testimony 
of  husband  and  wife  that  husband  acted  .with- 
out direct  authority  from  his  wife.— Santa 
Cruz  R.  P.  Co.  vs.  Lyons,  138  Cal.  114,  119,  65 
Pac.  Rep.   329. 

11.  JOINT  ACTION  OF  HUSBAND  AND 
WIFE  Is  not  necessary  to  creation  of  lien 
upon  homestead.-'Palmer  vs.  Lavlgne,  104  Cal. 
80,  34,  37  Pac.  Rep.  776. 

12.  KNOWXEDGE  —  What     will      Impart.— 

Facts  and  circumstances  construed  to  Impart 
knowledge  of  construction  or  intended  con- 
struction of  building  where  notice  was  not 
posted  in  time. — Santa  Monica  Li.  &  M.  Co.  vs. 
Hege  (Cal.  March  10,  1897).  48  Pac.  Rep.  69.  70. 

18.  Want  of  knowledge  is  to  be  alleged 
and  proved,  in  order  to  charge  Interest  of 
owner  of  soli,  though  It  need  not  be  stated 
In  notice  of  lien.— Jewell  vs.  McKay,  82  Cal. 
144.  146.  23  Pac.  Rep.  139. 


14.  IMPROVEMENTS  BY  LESSEE.— Wbere 
lensor  had  knowledge  of  lessee's  Intention  to 
add  to,  alter,  and  repair  buildings  and  struc- 
tures on  premises,  and  of  general  purpose  of 
such  additions  and  repairs,  and  where  no  no-  . 
tlce  disclaiming  responsibility  was  posted,  re- 
versionary interest  of  lessor  Is  subject  to  lien, 
and,  under  circumstances,  held  that  lessor  was 
charged  with  knowledge  sufficient  to  put  him 
upon  inquiry  as  to  particular  facts  relating  to 
improvement. — Evans  vs.  Judson,  120  Cal.  282, 
284,  62  Pac.  Rep.  585.     See  Moore  vs.  Jackson, 

49  Cal.  109;  West  Coast  L..  Co.  vs.  Newkirk,  80 
Cal.  276,  22  Pac.  Rep.  231;  Harlan  vs.  Stuffle- 
beem.  87  Cal.  508,  518,  26  Pac.  Rep.  6S6;  Santa 
Monica  L.  &  M.  Co.  vs.  Hege,  119  Cal.  876,  51 
Pac.   Rep.   555. 

15.  INTEREST  OF  LESSEE  IN  LAND  IS 
SUBJECT  TO  LIEN  for  materials  used  in  con- 
struction of  building  thereon  which  was 
erected  under  contract  made  by  owner  of 
leasehold  estate.  And  where  lessee  has 
knowledge  of  completion  of  building  and  fails 
to  give  notice  that  he  will  not  be  responsible 
for  same  his  leasehold  Interest  is  subject  to 
lien.— West  Coast  L.  Co.  vs.  Newkirk.  80  Cal. 
275,  22  Pac.  Rep.  231;  Harlan  vs.  Stufflebeem, 
87   Cal.   508.   513,   25   Pac.   Rep.    686. 

16.  MIMXG— Bntoppel  of  owner. — Owner   of 
mining  claim   is  estopped   from   raising   objec- 
tion  as   to   sufficiency   of   lien   upon   his   claim 
where,   although   his   ownership  is   several,   he 
was   cognizant  of   fact  that   his   property   and    f 
other    claims    upon    which    lien    was    asserted    I 
were  being  developed  as  single  mine  or  claim, 
and     that     improvement     and     labor     thereon.    • 
wherever  placed,  was  with  purpose  and  effect    \ 
of   enhancing   value,   not   only   of  property   as    1 
an   entirety,   but  of  each  of  several   locations     ', 
thereon,   and   where,    having   such    knowledge, 
he  did  not  post  notice  required  by  this  section. 
—Hamilton  vs.  Delhi  M.  Co.,  118  Cal.  148,   152, 

50  Pac.  Rep.  878. 

17.  ^Drifting   In   a   tunnel,"   held    not    same 
as   "running  a   tunnel,"   and   not  construction, 
alteration,    or   repair   of   any   building   or    im- 
provement In   mine — and   where   such   work   Is 
done,    even    with    knowledge    of    owner,    mine 
is   not   subject   to   lien   therefor,   although   no- 
tice  was   not   given    under   thiff  section.— Jur- 
genson  vs.  DlUer,  114  Cal.  491,  493,  $5  Am.  St. 
Rep.  83«  46  Ipac.  Rep.  610.     See  Reese  vs.  Bald 
Mountain    C.    G.   M.    Co.,    133    Cal.    285,    289,    65 
Pac.    Rep.    578,    where   court   found   that   labor 
performed  In  mine  was  "for  development  Im- 
provement, protection,  and  preservation  of  said 
premises,"— although    this    finding,  is    said    to 
be   outside   the   issues.— and    "that   owner   had 
full   notice   of  work   done,"   and   yet    lien    was 
not    allowed.      The    strict    and    strained    con- 
struction  of  law   in   these   two   cases   resulted 
In    amending    §  1183    ante,    in    1903,    so    as    to 
Include    work    upon    mine    in    its   development 
by   subtractlve    process    as    well    as    work    for 
Its  development  by  constructive  process — pro- 
cess appearing  In  these  decisions  to  have  been 
more  Important  than  purpose. 

18.  Lessor  of  machinery  aHlKed  to  mine  of 
lessees  is  not  required,  in  order  to  protect 
himself  against  claim  of  lien  upon  mine,  to 
post  notice  required  of  owner  of  lands  or  per* 
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son  havlniT  or  claiminsr  Interest  therein  as 
directed  by  this  section,  since  such  personal 
property,  where  leased  with  right  reserved  to 
remove  same,  cannot  be  treated  as  part  of 
realty. — Jordan    vs.    My  res.    126    Cal.    565,    667, 

56  Pac.  Rep.  1061.     See  Hendy  vs.  Dlnkerhoff, 

57  Cal.  3.  40  Am.   Rep.   107. 

IS.  MORTGA6BB  IS  NOT  PERSON  HAT- 
ING  "AN  INTBRE3ST  IN  LANDS**  within  mean- 
ing of  this  section,  as  mortgagee  has  but 
mere  right  to  have  his  debt  paid  out  of  pro- 
ceeds of  sale  of  mortgaged  property  unless 
it  should  be  otherwise  paid. — Williams  vs. 
Santa  Clara  M.  Assoc,  66  Cal.  193.  201,  5  Pac 
Rep.  85. 

As  to  lien  off  recorded  mortgage  or  deed  off 
tnwt  taktag  priority  over  svbseqiieat  me* 
ckaaica*  lien,  see  ante  $  1186  and  note. 

2S.     OWNER     IS     NOT     RBFBRRBD     TO.— 

Owner  or  person  having  or  claiming  Interest 
In  lands  on  which  improvement  is  erected,  is 
not  person  referred  to  in  8 1186  ante  as 
having  lien,  mortgage,  or  encumbrance. — ^Wil- 
liams vs.  Santa  Clara  Absoc,  66  Cal.  193,  200» 
S  Pac.   Rep.   86. 

SL  PLBADING — Complaint  not  required  to 
allege  attorneys*  fees. — Allegation  need  not  be 
inserted  In  complaint  for  foreclosure  of  me- 
chanic's Hen  relative  to  claim  of  plaintiff  for 
attorneys*  fees;  and  allegation  on  that  subject 
If  made  does  not  bind  even  party  making  It. — 
Mulcahy  vs.  Buckley,  100  Cal.  484,  490,  35  Pac. 
Rep.  144;  Clancy  vs.  Plover,  107  Cal.  272,  274, 
40  Pac.  Rep.  394. 

Right  to  recorer  attorneys*  fees,  like  right  to 
recover  ordinary  costs,  is  a  necessary  incident 
to  the  judgment  establishing  plaintiff's  lien, 
and  does  not  depend  upon  any  averment  in  the 
complaint  except  such  as  are  necessary  to 
establish  the  lien.— Mulcahy  vs.  Buckley,  supra. 

22.  Complaint  Is  not  repaired  to  allege 
•waer  of  real  estate  did  not  give  notice  that  he 
would  not  be  responsible  for  construction  of 
building.  Such  notice  under  this  section,  if 
given.  Is  matter  of  defense  to  be  set  up  by 
defendant. — West  Coast  L.  Co.  vs.  Newkirk, 
80  Cal.  275.  277.  22  Pac.  Rep.  231. 

28.  PRIORITY  OF  LIBN.>-Where  owner 
failed  to  give  any  such  notice  as  is  prescribed 
by  this  section,   or   court   flnds   that   he   con- 


sented to  and  advised  construction  of  dwelling- 
house,  although  he  was  not  owner  of  lands 
until  subsequent  date  when  he  acquired  same 
and  gave  and  executed  mortgage  to  grantor 
as  security  for  purchase  price,  held  that,  even 
in  absence  of  provisions  of  code,  vendor  of 
land,  having  advised  construction  of  dwelling- 
house  upon  land  then  owned  by  him,  under 
most  elementary  principles  of  equity  he  would 
not  be  permitted  to  avail  himself  of  this  in- 
creased value  for  purpose  of  enhancing  his  own 
security  at  expense  of  materialmen  who  had 
themselves  given  value  to  land.— Avery  vs. 
Clark.  87  Cal.  619,  628.  22  Am.  St.  Rep.  272,  25 
Pac.  Rep.  919. 

24.  PROPERTY  RBFBRRBD  TO  AND  AF- 
FBCTBD. — Section  of  code  refers  to  an  estate 
or  interest  in  land  which  may  be  sold  and 
conveyed,  and  does  not  provide  that  mere  lien 
shall  become  "subject"  to  any  subsequent  lien, 
in  sense  that  latter  Hen  shall  acquire  preced- 
ence over  prior  Hen. — Williams  vs.  Santa  Clara 
M.  Assoc,  66  Cal.  199,  201,  6  Pac.  Rep.  85. 

28.     TIMB      OF      GIVING      NOTICE.— Notice 

given  five  days  after  owner  had  knowledge, 
through  lease,  of  intended  construction,  but 
within  three  days  after  actual  construction 
was  commenced,  is  sufficient  to  protect  owner, 
and  failure  to  give  such  notice  within  three 
days  after  owner  shall  have  obtained  knowl- 
edge of  intended  construction  does  not  neces- 
sarily deprive  him  of  protection  given  by 
statute.— Birch  vs.  Magic  T.  Co.,  139  Cal.  496, 
500.  73  Pac.  Rep.  238. 

26.  Finding  as  to  whether  or  not  owners 
gave  notice  of  non-responsibility  within  three 
days  after  knowledge  that  building  was  being 
constructed  is  immaterial  and  not  required 
where  there  was  no  such  issue  made  by  plead- 
ings.—Buell  vs.  Brown,  131  Cal.  158,  162,  63 
Pac.  Rep.  167. 

27.  VBSNDOR'S  LnBir.--Reasoning  as  to 
mortgage  in  Williams  vs.  Santa  Clara  IC. 
Assoc.  66  CaL  193.  201,  6  Pac.  Rep.  85.  applies 
to  vendor's  lien  as  well  as  mortgage,  and 
holders  of  vendor*s  lien  are  not  required  to 
post  notice  under  this  section  of  interest  in 
property. — Kuschel  vs.  Hunter  (Cal.  Sept.  14. 
1897).   50  Pac.   Rep.   397.   398. 


§  1193.  CONTRAOTOB;  LIENS  FOB  CLAIMS  AQAINST.  The  contractor  shall 
be  entitled  to  recover  upon  a  lien  filed  by  him  only  such  amount  as  may  be  due 
to  him  according  to  the  terms  of  his  contract,  after  deducting  all  claims  of  other 
parties  for  work  done  and  materials  furnished,  as  aforesaid;  and  in  all  cases 
where  a  Hen  shall  be  filed,  under  this  chapter,  for  work  done  or  materials  fur- 
nished to  any  contractor,  he  shall  defend  any  action  brought  thereupon  at  his 
own  expense;  and  during  the  pendency  of  such  action,  the  owner  may  withhold 
from  the  contractor  the  amount  of  money  for  which  [such]  lien  is  filed;  and  in 
case  of  judgment  against  the  owner  or  his  property,  upon  the  lien,  the  said  owner 
shall  be  entitled  to  deduct  from  any  amount  due  or  to  become  due  by  him  to  the 
contractor,  the  amount  of  such  judgment  and  costs;  and  if  the  amount  of  such 
judgment  and  costs  shall  exceed  the  amount  due  by  him  to  the  contractor,  or  if 
the  owner  shall  have  settled  with  the  contractor  in  full,  he  shall  be  entitled  to 
recover  back  from  the  contractor  any  amount  so  paid  by  him,  the  said  owner, 
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in  excess  of  the  contract  price,  and  for 
party  liable. 

History:     Enacted  Mardi  IL  1872; 
1873-4,  p.  411. 

1.  Applied,  cited,  construed,  referred  to. 
2, 3.  Claims  paid  set  off  against  contractor's  lien. 
4.  Interest — Demand  for  extras  does  not  draw. 
6.  Interpieader — Riglit  of. 

6.  New  trial — Deduction  for  costs  aad  attor- 

neys'  fees. 

7.  Verification  of  complaint. 

8.  Void  contract — Application  to. 
9, 10.  Same — Set-off  by  owner. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  eto.»  fn:  Sparks  vs.  Butte  Co. 
G.  M.  Co.,  55  CaL  889.  392  (construed  with 
other  sections);  Giant  P.  Co.  vs.  San  Dieffo  P. 
Co..  78  Cal.  193,  200,  20  Pac.  Rep.  419  (con- 
strued); De  Camp  L.  Co.  vs.  Tolhurst.  99  CaL 
631,  634.  84  Pac.  Rep.  438  (construed  with 
11184  ante);  Clancy  vs.  Plover,  107  CaL  872. 
275.  40  Pac  Rep.  394  (construed);  Macomher 
vs.  Blgelow,  123  Cal.  633,  634,  66  Pac  Rep. 
449  (construed);  Stimson  vs.  Dunham  C.  H. 
Co.,  146  Cal.  281.  284,  285.  79  Pac  Rep.  968 
(cited). 

a.  CliAIMS  PAID  SBT  OFF  AGAINST  CON- 
TRACTOR'S 1.IBN.— Contractor  is  not  entitled 
to  recover  upon  lien  filed  by  him  where  after 
maklnsr  deductions  provided  by  this  section 
nothing  Is  found  due  to  him,  and  where  he 
falls  to  establish  Hen.  he  Is  not  entitled  to 
costs  and  attorneys'  fees. — Stimson  vs.  Dun- 
ham C.  U.  Co..  146  Cal.  281,  285,  79  Pac  Rep. 
968. 

3.  Owner  Is  entitled  to  deduct  from  amount 
due  to  contractor  amount  of  Judgment  and 
costs,  including  attorneys*  fees,  recovered  upon 
debt,  which  owner  was  compelled  to  defend, 
but  which  was  debt  of  contractor. — Clancy  vs. 
Plover,  107  Cal.  272,  275,  40  Pac.  Rep.  394.  See 
Covell  vs.  Washburn,  91  Cal.  569,  27  Pac  Rep. 
859. 

As  to  richt  of  snceessfvl  Hen  dalmaat  to 
recover  eomtn   and   reasonable  actoraey's   fees» 

see  ante  9  1184  and  note  par.  21. 

4.  INTBRBST.— Demand  for  eztms  does  not 
draw  Interest  unless  amount  is  ascertained 
by  Judgment  of  court. ^Macomber  vs.  Bisrelow. 
126  Cal.  9,  14,  58  Pac  Rep.  312;  Stimson  vs. 
Dunham  C.  H.  Co.,  146  Cal.  281,  886.  79  Pac 
Rep.   968. 

5.  INTBRPI'BADfn  —  RlCbt  of. —A  party 
served  wltb  notices  Intercepting  payment  of 
amounts  due  laborers  and  materialmen  can- 
not be  held  beyond  contract  price  an4  charged 
with  additional  cost  and  expenses  created  or 
Incurred  by  contractor,  as  under  code  such 
party  is  required  to  withhold  suSlcient  moneys 
to  pay  such  claims  and  attorneys'  fees  to 
each  claimant  to  extent  of  one  hundred  dol- 
lars, and  having  money  on  hand  with  which 
to  make  such  payments  due.  and  desiring  to 
pay  it  to  proper  parties,  so  that  one  decree 
may  settle  all  rights,  party  has  right  to  pay 
into  court  and  bring  in  all  interested  parties 
that  their  respective  rights  may  be  deter- 
mined.— Stimson  vs.  Dunham  C.  H.  Co..  146  Cal. 
281.    284.    79   Pac    Rep.    968      See    Rosenkrans 


which  the  contractor  was  originally  the 


amended  Mareh  80,  1874,  Code  Amdtt. 

vs.  Wagner.  62  Cal.  151.  154;  Turner  vs.  Stron* 
zel.  70  Cal.  28.  80.  11  Pac.  Rep.  889:  Brill  vs. 
De  Turk.  IZ9  Cal.  241.  244,  62  Pac  Rep.  462. 

«.     NBIV    TRIAL— Dodnctloa    for    eosto    sb^ 
attonieys'  fee*. — Where  in   action  for  services 
and    materials    upon    building   contract    which 
was  void  for  failure  to  comply  with   require- 
ments of  9  1183  ante  as  to  recording,  etc..  and 
where  it  Is  pleaded  and  admitted  that  two  fore- 
closure suits  against  property  and  against  de- 
fendant  in   action   were  pending,  and   that  to 
properly   protect    right   of   defendant   In    sucK 
actions.    plaintiflCs    assignor,    the    contractor, 
should  bear  expense  of  foreelosure  suits,  and 
secure    to    defendant    right    to    deduct    frora 
amount  any  amount  that  may  accrue  in  sucb 
foreclosure   costs.    It    was    error   for   court   to 
refuse  to  continue  cause  until  amount  of  such 
costs  and  attorneys'  fees  In  foreclosure  could 
be    determined    and    set    off    against    plaintiff 
n^med  in  action,   and   for  such   error   it   was 
proper  for  court  to  grant  new  trial. — Majcom- 
ber  vs.  Bigelow.  128  Cal.  688.  634.  56  Pac  Rep 
449. 

As  to  *^orlgteal  coAtraetovt''  moaalog  of,  set 
ante  1 1187  and  note  par.  28. 

7.  VBRIFICATION  OF  COMPLAIIIT— Doal^ 
OB  lafonnjitloa  aad  bcllef^—Duty  Is  ImposoO 
upon  defendant  who  proposes  to  deny  at. 
allegation  in  the  complaint  for  foreclosure  oS 
mechanics'  Hen  as  to  filing  and  recording  of 
claim  of  lien  In  recorder's  office,  to  ascertaiit 
from  public  records  to  which  he  had  acceoj 
and  which  afford  all  means  of  in  formation 
necessary  to  obtain  positive  knowledge  of 
fact,  and  to  deny  otherwise  than  upon  infor- 
mation or  belief:  and  where  denial  is  made 
upon  Information  and  belief,  such  denial  is 
paramount  to  admission  in  such  case  of  aver- 
ment in  complaint  as  to  filing  and  recording. — 
Mulcahy  vs.  Buckley.  ISO  CaL  484.  489,  86 
Pac   Rep.   144. 

8.  VOID  OONTBACT— AppltcatloB  to.— Re- 
quirement that  contractor  defend  at  his  own 
expense  any  action  brought  against  property 
which  is  subject  of  contract,  for  work  done 
or  materials  furnished,  applies  to  contract 
void  for  failure  to  comply  with  requirements 
of  code  as  to  recording,  as  well  as  to  valid 
contracts.— BCa«omber  vs.  Bigelow.  123  Cal.  632. 
634.  66  Pac.  Rep.  449.  See  Covell  vs.  Washburn. 
91  Cal.  660.  27  Pac  Rep.  869. 

».  Set-oir  by  owaer.— Owner  In  action  upon 
void  building  contract  la  entitled  to  set-off 
of  costs  and  attorneys'  fees  (incurred  in  de- 
fending foreclosure  suit  of  subcontractor) 
against  claim  of  the  contractor  on  quantum 
meruit.— Macomber  vs.  Bigelow.  123  Cal.  632, 
688,  634.  66  Pac.  Rep.  449.  See  Covell 
vs.  Washburn.  91  CaL  660.  K62.  I?  Pac  Rep. 
869. 

10.  Refoaal  of  emart  to  eoottaae  eaaae  until 
such  attorney  fees  are  ascertained  Is  ground 
for  granting  a  new  trial.— Macomber  vs,  Bige- 
low. supra. 
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S 1194.  OOUBT  TO  DECLABE  OBDEB  OF  LIENS.  In  every  ease  in  which 
different  liens  are  asserted  against  any  property,  liie  eourt  in  the  judgment  mnst 
declare  the  rank  of  each  lien,  or  class  of  liens,  which  shall  be  in  the  following 
order,  viz. : 

L  All  peiBons  performing  manual  labor  in,  on,  or  abont  the  came. 

2.  Persons  furnishing  materials. 

3.  Subcontractors. 

4.  Original  eontraetors. 

[Disposition  of  proceeds — ^Docketing  deflcitacy.]  And  the  proceeds  of  the  sale 
of  the  property  must  be  applied  to  each  lien  or  class  of  liens  in  the  order  of 
its  rank;  and  whenever,  in  the  sale  of  the  property  subject  to  the  lien,  there  is 
a  deficiency  of  proceeds,  judgment  may  be  docketed  for  the  deficiency  in  like 
manner  and  with  like  effect  as  in  actions  for  the  foreclosure  of  mortgages. 

History:     Enacted  March  11,  1872;  amended  March  80,  1874,  Gode  Amdts. 
1873-4,  p.  412;  March  18,  1885,  SUts.  aad  Amdts.  1884-5,  p.  145. 


1.  Applied,  cited,  coxiatnied,  referred  to. 

2.  Execution  as  upon  mere  personal  judgment. 

3.  Same — ^Deficiency. 

4.  Joinder  of  costs  of  actioik 

5.  Judgment — ^Form  of. 

6.  Marshaling  of  liens. 

7.  Persona]  action. 

8.  Personal  judgment. 

1.  APPMBB,  CITBIB,  OOlfSTRIJBD,  RB- 
PBRRED  TO,  etc.,  in:  Sparks  vs.  Butte  Co. 
6.  M.  Co..  66  Cal.  989,  8»1»  892  (construed  with 
}1I83  ant«);  Giant  P.  Co.  vs.  San  Dleffo  F. 
Co..  78  Cal.  193.  199,  200,  20  Pac.  Rep.  419 
(construed);  lA  QtUX  vs.  Mallard,  90  Cal.  273, 
I7€.  27  Pac  Rep.  294  (constraed);  Balrd  vs. 
Peall.  92  Cal.  2SB,  227,  28  Pao.  Rep.  286  (con- 
strued with  other  sections):  Central  L.  &  M. 
Co.  vs.  Center,  107  Cat.  199,  197,  40  Pac  Rep. 
3S4  (construed  with  other  sections);  Macomber 
vs.  Bigelow,  123  Cal.  632.  634.  66  Pac.  Rep. 
449  (construed):  Hlnee  vs.  Miller,  126  Cal.  683, 
(84.  686.  69  Pac  Rep.  142  (construed);  French 
vs.  Powell.  136  Cal.  636.  640.  641.  68  Pac.  Rep. 
92  (construed  with  other  sections). 

A«  to  siracal  boBdy  cenerally,  see  ante  9  946 
and   note. 

As  to  eontraeC  act  yayalilo  In  noaey,  aad 
execptloa  ■•  to  ovivlaal  contractor,  see  anto 
11184  and  note. 

2.  EXBCimOIV  AS  VPON  MBRB  FBR- 
SOlfAL  JUDGMBNT  cannot  be  Issued  and 
levied  upon  property  of  owner  of  leasehold 
interest  upon  nndertaking  on  appeal  from 
jndffment,  unless  by  direction  of  court  upon 
showing  that  property  upon  which  Hen  was 
adjudged  was  no  longer  available,  and  that 
bond  given  did  not  operate  to  stay  enforce- 
ment of  lien  upon  property  deseribod  In  judg- 
ment—Ontral  U  A  B6.  Co.  Ya.  Center,  107  Cal. 
193.  198.  40  Pac.  Rep.  834. 

3*  Bdleleney. — Judgment  Is  not  enforceable 
as  lyersonal  Judgment,  except  for  deficiency 
shown  upon  sheriff's  return.— Hlnes  vs.  Miller, 
12«  Cal.  683.  634.  69  Pac.  Rep.  142.  See  Painter 
vs.  Painter,  98  Cal.  626,  33  Pac  Rep  483; 
Centra]  U  A  ML  Ca  va.  Cantar.  167  Cat  U3. 
46  Psc  Bagk  334;  Krallntf  ▼«.  KraAing.  lift 
CaL  4U,  48  Pae.  Bap.  ZU. 
C.  C.  P.— 108 


4.     JOINDBR    OF     OAV91D9    OF    ACTIOIT.— 

Cause  of  action  against  contractor  nnited  with 
cause  of  action  for  foreclosure  of  lien  against 
owner  Is  not  misjoinder  of  causes  of  action. — 
Giant  P.  Co.  vs.  San  Diego  F.  Co.,  78  Cal.  193, 
199,  20  Pac  Rep.  419.  See  Quale  vs.  Moon, 
48  Cal.  478. 


8.  JUDGUBNT  —  Fonm  of.— Judgment  does 
not  violate  provisions  of  this  section,  wblch 
after  decreeing  "that  Judgment  be,  and  same 
Is,  hereby  entered  in  favor  of  plaintiffs  and 
against  defendants.'*  In  certain  specified  sum. 
and  that  liens  of  plaintiffs  upon  mining  claim 
be  foreclosed  against  defendants,  directing 
tbat  property  be  sold  by  sheriff  in  manner 
provided  by  law.  and,  *'lf  amount  derived  from 
sale  of  said  property  be  not  aufflclent  to  pay 
each  of  plaintiffs  In  full,  that  upon  coming 
Ip  of  return,  .  .  .clerk  of  court  docket  judg- 
ment for  si^ch  deficiency  against  defendants," 
naming  them.  Under  these  provisions  there 
can  be  no  judgment  docketed  until  after  sale 
by  sheriff  and  his  return  showing  deficiency.^ 
Hlnes  vs.  Miller.  126  Cal  683.  684,  69  Pac. 
Rep.  142. 

a.  MARSHALING  OF  LIENS.  —  Mechanics* 
llena  of  a  certain  oiasa  shall  ahare  equally  in 
land,  and  this  can  only  be  accomplished  by 
compelling  lien  claimants  to  postpone  enforce* 
ment  until  completion  of  building.— French  vs. 
Powell.  136  Cal.   636.  640.  68  Pac.  Rep.  92. 

As  to  'Original  eoatraetor,'*  nacaalag  of,  see 
ante  9  1137  and  note  par.  44. 

7.  PERSONAL  ACTION,  provided  for  in 
simple  action  upon  contract  against  person 
Who  purchases  nuiterlals  for  contractor  or 
owner,  has  np  reference  to  Hen  given  by 
statute.  In  such  action  plaintlfl;,  even  though 
he  filed  lien,  cannot  recover  attorney's  fee^ 
this  Item  being  Incident  to  foreclosure  of  lien 
and  not  to  personal  action.— Ceatral  L.  ft  M.  Co. 
vs.  Center.  107  Cal.  193.  197.  40  Pac;  Rep.  834. 
See  Bates  vs.  San  til  Barbara  Co..  90  Cal.  643, 
648.  27  Pac  Repu  438. 


a.  PBRSONAL  JUOeiKBVR-T'The  right  ^o 
money  judgment  ^giatntt  parsan  vii^o.  employs 
meelianics  «r  purcbaaes.  material  ia  not  lost 
or  watvad  by  prooeaidUrg  ta  anCorca  ilan  ar  tm 
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recover  ttom  owner  balance  of  contract  price  See  Brennan  v«.  Swasey,  1«  Cal.  140,  76  Am. 
remalnlnfiT  In  his  hands.— -Bates  vs.  Santa  Bar-  Dec.  507;  Oermaaia  B.  A  U  Assoc  vs.  Waffner, 
bara   Co..   90   Cal.    643,   648,   27    Pac   Rep.    438.       61  Cal.  349. 

§  1195.    ANT  NUMBER  OF  LIENHOLDEBS  MAT  JOIN  IN  ACTION.     Any 

number  of  persons  claiming  liens  may  join  in  the  same  action,  and  when  separate 
actions  are  commenced,  the  court  may  consolidate  them.  The  court  must  also 
allow,  as  a  part  of  the  costs,  the  money  paid  for  filing  and  recording  the  lien, 
and  reasonable  attorneys'  fees  in  the  superior  and  supreme  courts,  such  costs 
and  attorneys'  fees  to  be  allowed  to  each  lien  claimant  whose  lien  is  established, 
whether  he  be  plaintiff  or  defendant,  or  whether  they  all  join  in  one  action  or 
separate  actions  are  consolidated. 

History:     Enacted  March  11,  1872;  amended  March  80,  1874,  Code  Amdta. 
1873-4,  p.  412;  March  18,  1885,  Stats,  and  Amdts.  1884-5,  p.  146. 
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Applied,  cited,  construed,  referred  to. 
Appeal  —  Modification: — ^Judgment  failing 

to  allow  costs  and  atornejs'  fees. 
Same — ^Nature  of. 
Consolidated  actions — Practice  in  making 

separate  findings  and  judgments. 
Same — Court  should  treat  actions  as  single 

action. 

Constitutionality  of  section. 

Construed  with  rule  24  of  the  supreme 
court. 

Construction — Attorneys '  fees. 

Contractor  does  not  come  within  provisions 
of  statute. 

Evidence  as  to  attorneys*  fees. 

Incident  of  judgment — Hight  to  recover 
reasonable  attorneys'  fees. 

Same — Costs. 

Jurisdiction  of  claims  in  eonsoUdated  ac- 
tions. 

Jury  trial. 

ll«ien  of  attorney's  fee. 

Misjoinder — Actions  for  liens  upon  mining 
claims. 

Premature  action. 

Pleading— Attorney's  fee. 

Same — Cause  of  action. 

Same— No  allegation  as  to  attorneys'  fees 
is  necessary. 

Separate  owners. 

Separate  statement  of  causes  of  action. 

Stipulation  as  to  attorneys'  fees. 

Trial  court  must  allow  attorneys'  fees. 

Same — Services  on  appeal. 


1.  APPLIED,  CITED,  CONSTBUED, .  RE- 
FERRED TO,  etc..  in:  Perry  vs.  Bralnard  (Cal. 
Dec.  19.  1885),  8  Pac.  Rep.  882.  884  (cited  In 
construing:  91187  ante);  Harmon  vs.  Ashmead, 
60  Cal.  439,  440  (construed  with  §1187  ante); 
Curnow  vs.  Happy  Valley  B.  G.  &  H.  Co..  68 
Cal.  262,  263,  9  Pac,  Hep.  149  (construed); 
Scammon  vs.  Denlo,  72  Cal.  393.  397,  14  Pac. 
Hep.  98  (cited);  Roylance  vs.  San  Luis  H.  Co.. 
74  Cal.  278,  279.  20  Pac.  Rep.  573  (cited  In 
construing  9  1187  ante) ;  Rapp  vs.  Spring:  Valley 
O.  Co,  74  Cal.  682,  585,  16  Pac.  Rep.  325  (con- 
strued); Malone  vs.  Big  Flat  G.  M.  Co..  76 
Cal.  578,  582,  18  Pac.  Rep.  772  (construed): 
Giant  P.  Co.  vs.  San  Diego  F.  Co.,  78  Cal.  193, 
20  Pac.  Rep.  419  (cited  with  other  sections); 
West  Coast  L.  Co.  vs.  Kewklrk,  80  Cal.  275, 
281,  S2  Pao.  Rep.  281   (construed);  Smith  v& 


Solomon.  84  Cal.  537.  539,  24  Pac.  Rep.  288 
(construed);  Harlan  vs.  Stuffleheem,  87  Cal. 
508,  513,  25  Pac.  Rep.  686  (construed);  Booth 
vs.  Pendola,  88  Cal.  36.  42,  23  Pac.  Rep.  200. 
25  Id.  1101  (construed);  JBates  vs.  Santa  Bar- 
bara Co..  90  Cal.  543,  548.  27  Pac.  Rep.  438 
(cited  with  91194  ante);  Clark  vs.  Taylor,  91 
Cal.  652,  554,  27  Pac.  Rep.  860  (construed); 
Schallert-Ganahl  Li.  Co.  vs.  Neal.  94  Cal.  192. 
193.  194.  29  Pac.  Rep.  622  (construed);  Willam- 
ette S.  M.  L.  &  M.  Co.  vs.  Los  Angeles  C.  Co.. 
94  Cal.  229.  232.  29  Pac.  Rep.  625  (construed); 
De  Camp  L.  Co,  vs.  Tolhurst,  99  Cal.  631.  634. 
34  Pac.  Rep.  438  (construed  with  91184  ante); 
Mulcahy  vs.  Buckley,  100  Cal.  684.  690.  35  Pac. 
Rep.  144  (construed):  Pacific  Mut.  L.  Ins.  Co. 
vs.  Fisher,  106  Cal.  824,  284,  39  Pac  Rep.  758 
(construed):  Central  L.  &  M.  Co.  vs.  Center. 
107  Cal.  193,  185,  40  Pac.  Rep.  334  (construed); 
Clancy  vs.  Plover,  107  Cal.  272,  275,  40  Pac. 
Rep.  394  (construed):  Fernandez  vs.  Burleson. 
110  Cal.  164.  165,  52  Am.  St.  Rep.  75.  42  Pac. 
Rep.  566  (cited);  San  Joaquin  L.  Co.  vs.  Welton, 
115  Cal,  1.  5,  46  Pac.  Rep.  735.  1057  (con- 
strued); Sweeney  vs.  Meyer,  124  Cal.  612.  516, 
67  Pac.  Rep.  479  (construed);  Miller  vs.  Car- 
lisle, 127  Cal.  827,  828.  69  Pac.  Rep.  785  (con- 
strued and  applied);  Williams  vs.  Gaston.  127 
Cal.  641,  648.  60  Pac.  Rep.  427  (construed); 
Ah  Louis  vs.  Harwood,  140  Cal,  500.  507.  74 
Pac.  Rep.  41  (construed);  Stimson  vs.  Dunham 
C.  H.  Co.,  146  Cal.  281.  285.  79  Pac.  Rep.  968 
(construed  with  91193  ante);  Peckham  vs.  Fox. 
1  Cal.  App.  807.  808.  82  Pac  Rep.  91  (con- 
strued). 

as.  APPEAL — McidlllcfltloB. — Judgment  falling 
to  allow  costs  nnd  attorneys*  fees  provided  for 
under  this  section  will  be  modified  so  as  to  in- 
clude costs  and  reasonable  attorneys'  fees,  in- 
cluding expense  of  recording  lien. — Scammon 
vs.  Denlo.  72  Cal.  893.  897.  14  Pac.  Rep.   98. 

S.  Nature  of. — Appeal  from  order  allowing 
attorney's  fee  and  also  from  Judgment  as 
modified  stands  upon  same  plane  as  an  appeal 
from  an  order  made  upon  motion  to  retax 
costs. — Schallert-Ganahl  L.  Co.  vs.  Neal.  94 
Cal.  192,  194,  29  Pac.  Rep.  622.  See  Dooly  vs. 
Norton.  41  Cal.  439,  448;  Empire  G.  M.  Co.  vs. 
Bonanza  G.  M.  Co.,  67  Cal.  406.  7  Pac.  Rep.  810, 

4.  CONSOLIDATED  ACTIONS.— Praetlce  In 
making    separate    findings    and    Judgments    is 

inconsistent   with   court's   order   consolidating 
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actions,  and  is  attended  with  great  incon- 
venience and  possibility  of  serious  complica- 
tion. Provision  authorizing:  consolidation  is 
placed  in  same  categrory  with  that  permittinsr 
several  claimants  to  Join  as  plaintiffs  in  one 
action.— Willamette  S.  M.  L.  &  M.  Co.  vs.  Lk>s 
Anseles  C  Co.,  04  Cal.  229,  232,  29  Pac.  Rep. 
€23. 

8.  Court  shoiild  treat  actions  as  stable  ao« 
tloB  after  order  of  consolidation  has  been 
made,  and  embody  Its  decision  in  singrle  set 
of  ilndinsrs  upon  which  single  Judgment  should 
be  entered. — Willamette  S.  M.  L.  &  M.  Co.  vs. 
Los  Angeles  C  Co.,  94  CaL  229,  232,  29  Pac. 
Rep.  62S. 

«.     CONSTITUTIONALITY     OF      SE^CTION.— 

Under  familiar  rules  of  construction  there  is 
nothing  in  provisions  of  8  15  art  XX  of  consti- 
tution to  limit  ordinary  powers  of  legislature, 
or  to  take  from  it  specific  power  exercised 
under  this  section;  nor  is  constitutional  pro- 
vision to  be  construed  as  repealing  existing 
provisions  of  this  ctfde  on  subject  of  "liens  of 
mechanics  and  others,**  among  which  is  this 
section. — Peckham  vs.  Fox.  1  Cal.  App.  307,  308, 
82  Pac  Rep.  91. 

7.  Provisions  of  this  section  are  not  in 
conflict  with  S 1  of  fourteenth  amendment  to 
federal  constitution,  or  with  any  other  pro- 
vision of  federal  or  state  constitution. — Peck- 
hem  va  Fox,  1  Cal.  App.  307,  308,  82  Pac.  Rep. 
92. 

&  CONSTRUED  WITH  RULB  24  OF  Sr- 
PREMB  COURT.— Rule  which  provides  that 
"in  all  cases  in  which  Judgment  or  order  ap- 
pealed ftom  is  reversed  or  modified,  and  order 
of  reversal  or  modification  eontatns  no  direc- 
tions as  to  costs  ot  appeal,  clerk  will  enter 
upon  record  and  insert  in  remittitur  and  Judg- 
ment that  appellants  recover  costs  of  appeal,*' 
has  no  application  tocc^se  involving  attorneys' 
fees  and  costs  under  this  section;  for  under 
this  section  such  matters  are  placed  in  bands 
of  superior  court. — Schallert-Ganahl  L.  Co.  vs. 
Neal.  94  Cal.  192,  193.  29  Pac.  Rep.  622. 

9l  CONSTBUCTION— Attorneys*  fees.— Case« 
coming  under  provision  of  this  section  and 
similar  statutes  are  to  be  distinguished  from 
cases  of  foreclosure,  of  mortgages  where  there 
is  no  statutory  provision  providing  for  attor- 
neys' fees  in  the  absence  of  a  provision  in 
the  mortgage.— Peckham  vs.  Fox,  1  Call  App. 
307.  308,  82  Pac.  Rep.  ^1.  92;  Monroe  vs.  Fohl, 
72  Cal.  568,  570.  14  Pac.  Rep.  514;  Hotaling  vs. 
Monteith,  128  Cal.  566.  5&7.  61   Pac,  Rep.  96. 

Aft  to  right  of  saceeasfnl  Hen  claimant  to 
recover  costs  and  reasonable  attorneys*  fees, 
see  ante  fi  1184  and  note  par.  21. 

10.  CONTRACTOR  DOBS  NOT  COIHB 
WITHIN     PROVISIONS     OF     STATVTB    as     to 

costs  and  attorneys'  fees  where  he  fails  to 
attach  lien  upon  amount  due  to  him  according 
to  terms  of  contract. — Stimson  vs.  Dunham  C. 
a  Co..  146  Cal.  281,  285.  79  Pac.  Hep.  968. 

IL     EVIDENCB  AS  TO  ATTORNEYS*  FEBS. 

—Validity  of  ,  Judgment  awtgrding'  attorneys' 
fees  is  not  affected  by  failure  of  plaintiff  to 
produce  evidence  on  that  question,  as  court 
is  not  bound  by.t^timony  touching  value  of 
attorneys'    fees    in    suits    for    foreclosure    of 


( 


mechanics'  liens. — Clancy  vs.  Plover,  107  CaL 
272,  276.  40  Pac.  Rep.  394.  See  Rapp  vs.  Spring 
Valley  O.  Co.,  74  Cal.  532.  16  Pac.  Rep.  325; 
Watson  vs.  Sutro,  103  Cal.  169,  172,  37  Pac. 
Rep.  201. 

12.  INCIDENT  OF  JUDGMENT.— Right  to 
recover  reasonable  attorney's  fee,  like  ordinary 
right  to  recover  costs,  is  necessary  Incident  to 
Judgment  establishing  lien,  and  does  not  de-  ' 
pend  upon  an  averment  in  complaint  except  . 
such  as  are  necessary  to  establish  lien.— Mul-  ' 
cahy  vs.  Buckley,  100  Cal.  484.  490.  36  Pac.  ; 
Rep.  144.  See  Carrlere  vs.  Minturn,  5  Cal.  ■ 
435;  Rapp  vs.  Spring  Valley  G.  Co.,  74  Cal.  \ 
532,  16  Pac  Rep.  326;  West  Coast  L.  Co.  vs. 
Newkirk,   80   Cal.    275,   23   Pac.   Rep.   231. 

13.  Attorneys*  fees  referred  to  in  this  sec- 
tion are  not  considered  part  of  costs,  but  as 
matter  separate  and  distinct  therefrom.  Still, 
such  fees  bear  some  resemblance  to  costs  inas- 
much as  they  are  incident  to  Judgment. — 
Schallert-Ganahl  Li.  Co.  vs.  Neal,  94  Cal.  192, 
193,  29  Pao.  Rep.  628. 

14.  Cost  of  recording  Men  and  nttorneys* 
tees  are  required  to  be  provided  for  by  court 
**as  an  Incident  to  Judgment." — Peckham  vs. 
Fox,  1  Cal.  App.  307.  308.  82  Pac.  Rep.  91. 
See  Rapp  vs.  Spring  Valley  G.  Co.,  74  Cal.  532, 
635.  16  Pac.  Rep.  326;  Mclntyre  vs.  Trautner, 
78  Cal.  449.  21  Pac.  Rep.  15;  Schallert-Ganahl 
L.  Co.  vs.  Neal,  94  Cal.  192.  29  Pac.  Rep.  622: 
San  Joaquin  L.  Co.  vs.  Welton,  115  Cal.  1,  46 
Pac.  Rep.  735.  1057;  Sweeney  vs.  Meyer,  124 
Cal.  612,  517.  67  Pac.  Rep.  479. 

15.  JURISDICTION  OF  CLAIMS  IN  CON- 
SOLIDATED ACTIONS.— It  is  in  exercise  of  its 
Jurisdiction  in  equity  that  superior  court  en- 
tertains suit  to  enforce  liens  of  mechanics  and 
others  provided  for  in  statute  where  plain- 
tiffs unite  in  one  action  to  enforce  their  sev- 
eral alleged  liens  for  labor  done  by  them 
respectively  upon  certain  mining  ground,  de- 
mand of  (Bach  plaintiff  set  forth  in  support  of 
action  being  in  each  Instance  less  than  three 
hundred  dollars,  though  in  aggrregate,  claims 
amounted  to  more  than  three  hundred  dollars, 
hold  that  superior  court  hasr  Jurisdiction  to 
enforce  ItenA  by  virtue  of  Its  Jurisdiction  In 
equity  for  such  several  amounts,  but  that 
court  has  no  Jurisdiction  to  render  personal 
Judgment  under  such  circumstances  on  any 
demand  less  th4n  three  hundred  dollars  in 
amount,  and  that  accumulation  of  several 
cla)m9  in  one  action  cannot  confer  Jurisdiction 
to  render  such  personal  Judgment. — Miller  vs. 
Carlisle,  127  Cal.  327,  329,  59  Pac.  Rep.  785. 
See  Brock  vs.  Bruce,  5  Cal.  279;  Thomas  vs. 
Anderson,  58  Cal.  99;  Derby  vs.  Stevens.  64 
Cal.  287.  80  Pao.  Rep.  820;  Curnow  vs.  Happy 
Valley  B.  G.  &  H.  Co.^  68  Cal.  262.  9  Pac.  Rep. 
149. 

10.  JURY  TRIAU^Motion  for  Jury  trial  Is 
properly  denied  by  court  upon  defendant's  mo- 
tion in  consolidated  action,  where  defendant 
refuses  to  comply  with  conditions  upon  which 
court  was  willing  to  order  issue  in  case  to 
be  tried  by  jury,  that  is  that  defendant  should 
make  deposit  of  money  with  clerk  sufficient 
to  pay  clerk's  and  sheriffs  fees  for  summoning 
Jury  and  Jury  fees  for  one  day  for  twenty 
Jurors  estimated  to  amount  to  sixty  dollars  in 
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all.— Curnow  vs.  Happy  Valley  R  Q.  &  H.  Co., 
68  Cal.  262,  264,  9  Pac.  Rep.  149. 

17.  Action  for  foreclosure  of  laborers'  liens 
upon  real  property  sks  security  tor  money  da* 
to  persons  performin'g  manual  labor  on  same 
is  an  equitable  one,  and  party  in  such  proceed- 
ing is  not  entitled  as  matter  of  rigrht  to  Jury 
trial.— Curnow  vs,  Happy  Valley  B.  Q.  &  H. 
Co.,  68  Cal.  262,  264.  9  Pac.  Rep.  149.  See 
Societe  Francaise  vs.  Selheimer.  57  Cal.  623. 

18.  LIBN    OP    ATTORNBYS*    FEES Attor* 

neys'  fees  are  lien  upon  property  foreclosed.—* 
Reid  vs.  Clay.  134  Cal.  807,  215.  216.  66  Pac.  Rep. 
262;  Peckham  vs.  Fox,  1  Cal.  App.  307,  308,  82 
Pac.  Rep.  91,  92.  See  Rapp  vs.  Spring  Vallsy 
O.  Co.,  74  Cal.  582,  16  Pac.  Rep.  325;  Mclntyra 
vs.  Trautner,  78  Cal.  449.  21  Pac.  Rep.  15; 
Schallert— Ganahl  L.  Co.  vs.  Neal.  94  Cal.  192, 
29  Pac.  Rep.  622:  San  Joaquin  L.  Co.  vs.  Wel- 
ton,  116  Cal.  1,  46  Pac.  Rep.  736,  1057. 

.  19.  MISJOINDER  —  Actloas  for  ll«sfl  vpoa 
mlalBff  elaims.^In  action  to  foreclose  labor- 
ers' liens,  plaintiff  being:  assiffoee  of  liens  for 
labor  performed  upon  several  mining  claims 
owned  and  operated  by  one  owner,  held  under 
circumstances  several  claims  all  ad^oinlns 
each  other  are  to  be  considered  as  one  piece  of 
property  for  purpose  of  liens,  and  that  there 
was  no  misjoinder  of  causes  of  action. —Malone 
vs.  Biff  Flat  a.  M.  Co.,  76  CaL  678,  683,  18  Pac. 
Rep.  772. 

90,  PREMATURE  ACTI01f,^Actl(Hl  to  fore* 
close  mechanic's  lien  cannot  be  maintained 
until  debt  for  which  lien  is  made  and  held  as 
security  has  become  payable.  In  such  action, 
as  in  all  other  actions,  complaint  must  show 
cause  of  actipn,  otherwise  it  will  not  support 
JudffmenL-^Harmon  vs.  Ashmead,  60  Cal.  439, 
'  441.  See  Abbe  vs.  Marr,  14  Cal.  210;  Frisch 
vs.  Caler,  21  Cal.  71;  Klnsey  vs.  Wallace,  86 
Cal.  463;  Roberts  vs.  Treadwell,  60  CaL  520,  621. 

%U  PLEAOIBrG—Attomeys*  fe—.  -Allowanee 
of  attorneys'  fees  Is  an  incident  of  Judgment* 
and  is  to  be  fixed  by  court,  irrespective  of  any 
averment  in  complaint.-«PaciOc  Mut.  L.  Ine. 
Co.  ve.  Fisher,  106  Cal.  224.  234,  S9  Pac.  Repu 
768.  See  Rapp  vs.  Spring  Valley  Q.  COm  74  CaL 
532,  16  Pac  Rep.  325;  Mulcahy  ve.3nokleir,  100 
CaL  484,  490,  36  Pac.  Rep.  144. 

19.  C«aee  ef  aetloa.— Perfect  etatement  of 
defective  cause  of  action  Is  no^  cured  by  failure 
to  answer  or  by  verdict.— Harmon  vs.  Ashmead, 
60  Cal.  439,  442.  Bee  Abbe  vs.  Marr,  14  CaL 
210;  Choynski  vs.  Cohen,  39  CaL  601,  502;  Town- 
ship of  Lincoln  vs.  Cambria  Iron  Co.,  108  U.  8. 
412,  bk.  26.  L.  ed.  518. 

23.  No  ailegatlone  as  to  attorneys*  fees  le 
necessary  in  complaint,  and  no  finding  Is  neces- 
sary, since  this  section  provides  that  court 
must  allow  attorneys*  fees  In  superior  and 
supreme  courts.— Ah  Louis  vs.  Harwood,  140 
CaL  600,  507,  74  Pac.  Rep.  41. 

Right  to  attorneys*  fees  Is  dependent  v#on 
right  of  Ilea.— Bates  vs.  Santa  Barbara  Co.,  tO 
CaL  643,  546,  27  Paa  Rep.  438. 


Si.  SEPARATE  OWNERS.— Where  action  is 
brought  under  this  section  in  which  number 
of  persons  join  In  same  action  claiming  liens 
against  same  property,  trial  court  does  not 
err  In  refusing  to  grant  separate  trial  upon 
each  cause  of  action. — Curnow  vs.  Happy  Val- 
ley B.  Q.  &  H.  Co.,  68  Cat  262,  263«  9  Pac.  Rep. 
149. 

SS.  SEPARATE  STATEMENT  OF  CAUSES 
OF  ACTION  is  sufficient  where  there  Is  distinct 
statement  of  facts  as  to  each  lien,  as  there  is 
no  necessity  that  they  should  be  numbered  or 
otherwise  formally  designated.— Booth  vs.  Pen- 
dola,  88  CaL  86.  42,  23  Pac.  Rep.  200,  25  Id. 
1101. 

26L     STIPULATION     AS     TO     ATTORNEYS* 

FEES.— Where  stipulation  as  to  attorneys'  fees 
is  entered  into  through  misunderstanding  ap- 
plication should  first  be  made  to  trial  court  to 
be  relieved  from  such  stipulation.  Where  this 
Is  not  done  allowance  made  by  trial  court, 
where  it  could  not  be  said  that  amount  is  not 
reasonable,  will  not  be  disturbed.— Rapp  va. 
Spring  Valley  O.  Co.,  74  Cal.  .532^  535,  16  Pac. 
Rep.  825. 

27.  TRIAL  COURT  MUST  ALLOW  ATTOR- 
NEYS* FEES.  —  Application  for  attorney's  fee 
under  this  section  must  be  made  to  superior 
court.— San  Joaquin  L.  Co.  vs.  Walton,  116  CaL 
1,  6,  46  Pac  Rep.  735.  1057. 

28.  Fixing  of  attorneys'  fees  is  duty  de- 
volved upon  trial  court  by  statute.— San 
Joaquin  L.  Ca  va.  Wei  ton,  115  CaL  1,  46  Pac. 
Rep.  735.  1067;  Sweeney  vs.  Meyer,  IZA  CaL  512, 
57  Pac.  Rep.  479. 

89.  Duty  is  Impesed  upon  trial  court  of  pro- 
viding for  costs  of  recording  lien  and  for  at- 
torney's fee  as  Incident  to  Judgment.— Peck- 
ham  VI.  Fo«,  1  Gal.  App.  807*  808,  82  Pao.  Rep. 
91.  92. 

80.  Serrtces  on  appeal. — Reasonable  fee  for 
services  of  attorney  In  supreme  court  may  be 
allowed  under  this  section  and  trial  court  may 
be  directed  upon  the  going  down  of  remittitur 
to  make  such  allowance. — West  Coast  L.  Co.  vs. 
Newkirk,  80  CaL  276,  281.  22  Pao.  Rep.  281. 

81.  Where  allowance  Is  made  by  trial  court 
for  attorneys*  fees  without  Indicating  that  it 
Intended  to  limit  such  allowance  for  services  in 
superior  court.  If  for  any  reason  further  allow- 
ance Is  proper  for  services  In  supreme  court, 
application  therefor  should  be  made  to  trial 
court  where  propriety  of  allowance  as  well  as 
amount  to  be  allowed  can  be  more  readily  de- 
termined.—Williams  vs.  Oaston,  127  CaL  641, 
642,  60  Pac.  Rep.  427. 

82.  Attorneys'  fees  may  be  allowed  under 
this  section  in  supreme  court  as  well  as  in 
superior  court— Clark  vs.  Taylor,  91  CaL  522, 
664,  27  Pac.  Rep.  860;  West  Coast  L.  Co.  vs. 
Newkirk.  80  CaL  275,  281.  22  Pac  Rep.  281; 
Smith  vs.  Solomon,  84  CaL  537,  24  Pac.  Rep. 
286;  Harlan  vs.  Stufllebeem,  87  CaL  508,  513, 
25  Pac  Rep.  686. 


§  1196.  ATTACHMENT,  ETC.,  AOAINBT  MATERIALS.  Whenever  materials 
shall  have  been  furnished  for  use  iu  the  construction,  alteration,  or  repair  of 
any  building  or  other  improvement,  snch  materials  shall  not  be  subject  to  attacb« 
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ment,  execution,  or  other  legal  process,  to  enforce  any  debt  due  by  the  purchaser 
of  such  materials,  except  a  debt  due  for  the  purchase  money  thereof,  so  long  as 
in  good  faith  the  same  are  about  to  be  applied  to  the  construction,  alteration,  or 
repair  of  such  building,  mining  claim,  or  other  improvement. 

Hrstory:     Enacted  Match  II,  1872;  amended  March  30,  1874,  Code  Amdts. 

1873-4,  p.  412;   repealed  hy  Code  Commission,  Act   March  8,   1901,  Stats,  and 
Aradts.  IQOO-l,  p.  190,  act  held  uneonstitutional,  §ee  history,  S  ^  ante. 

Applied*  eited,  eoaatrved,  referred  to  in;  Ger  mania  R  &  L.  Absoc  vb.  Wagner,  61  Cal.  349, 
S6S  <clted). 

§  1197.    LIEN  DOES  NOT  IHPAIB  BIQHT  TO  PROCEED  FOB  BECOVEBT  , 
OF  THE  DEBT.    Nothing  eontained  in  this  chapter  shall  be  construed  to  impair 
or  affect  the  right  of  any  person  to  whom  any  debt  may  be  due  for  work  done 
or  materials  furnished,  to  maintain  a  personal  aeticm  to  recover  such  debt  against 
the  person  liable  therefor. 

History:     EnaiCted  Mareh  11,  1872;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  851. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Action  upon  implied  contract. 

3.  Payment  of  third  instalment  when  building  is 

completed. 

1.  APPLIED,  CITBD,  COBTSTRCGD,  RB- 
PERREO  TO,  etc.,  In:  Palmer  vs.  White.  70  Cal. 
220,  221.  11  Pac.  Rep.  647  (construed  with  S  1183 
ante);  Bates  vs.  Santa  Barbara  Co.,  90  Cat.  S4S, 
54$.  27  Pac.  Rep.  i38  (construed  with  9 1194 
ante);  Rebman  vs.  San  Gabriel  V.  L.  &  W.  Co.. 
95  Cal.  390,  894,  80  Pac  Rep.  564  (cited  and 
construed  9  1183  ante) ;  Central  M.  &  L.  Co.  vs. 
Center,  107  Cal.  193,  197,  40  Pac.  Rep.  834  (con- 
ttrued  with  other  sections);  Valley  L.  Co.  vs. 
Struck,  146  Cal.  266,  269,  870,  271.  278,  276,  80 
Pac  Rep.  405  (construed). 

2.  ACTION    UPON    IMPLIED   CONTRACT.^ 

Statute   does    not   expressly   or   by  necessary 
UDpllcatloa   prohibit  an   action   upon   Implied 


Contract  to  recover  value  of  labor  or  mate- 
rials, although  such  value  may  exceed  $1000.-* 
Rebman  vs.  San  Gabriel  V.  L:  A  W.  Co..  95  Cal.'^ 
etO.  394,  80  Pac.  Rep.  564.  See  Klesslff  vs. 
AJlspaugh,  91  Cal.  231,  284,  87  Pae.  Rep.  655,  13 
L.  R.  A.  418,  but  see  ante  §1183  and  note  para- 
irraph  44.  sh owing:  that  case  of  Rebman  vs. 
San  Gabriel  V.  L.  &  W.  Co.  has  been  overruled. 

8.  PAYMBXT  OP  THIRD  INSTALMENT 
tVHEN  BUILDIXG  IS  COMPLETED  does  not 
afPect  or  Impair  any  claim  or  Hen  of  material- 
man where  Hffht  of  such  materialman  would 
have  been  no  different  If  payment  had  been 
made  two  days  later,  when  certificate  of  ap- 
proval was  griven.— Valley  L.  Co.  vs.  Struck,  146 
Cal.  266,  271.  80  Pac.  Rep.  405. 

As  to  rlorht  of  monoy  Judormoot  not  lost  or 
waived  by  proeeedtnc  to  eaforce  lies,  see  ante 
i  llIK  and  note  pars*  ?•  8. 


§  1198.  BULES  OF  PBACTICE.  Except  as  otherwise  provided  in  this  chapter, 
the  provisions  of  part  two  of  this  code  arc  applicable  to,  and  constitute  the  rules 
of  practice  in,  the  proceedings  mentioned  in  this  chapter. 

History:     Enacted  March  11,  1872. 

Applied,    elt«J»    eonotmodt    reforred    to«    in;    Germahia  B.  &  L.  Assoc  vs.  Wagner,  61  Cal. 
349.  .153   (cited). 

See  ante  I  307  et  seq.  and  notes. 

§  1199.    NEW  TRIALS  AND  APPEALS.     The  provisions  of  part  two  of  this 

code  relative  to  new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 

with  the  provisions  of  this  chapter,  apply  to  the  proceedings  mentioned  in  this 

chapter. 

History:    Enacted  March  11,  18t2. 

Applied,  cited,  eoastmedt  referred  to.  In  Ger  mania  B.  A  t*  AssdC  TS.  Warner,  61  Cal.  849, 
888  (elted). 

Sea  ante  9  666  et  seq.  and  notes;  and  8  936  et  seq.  and  notes. 

$1200.  WHEBE  OaNTBACTOB  FAILS  TO  PEBFOBM  OONTBACT.  Incase 
the  contractor  shall  fail  to  perform  his  contract  in  full,  or  shall  abandon  the  same 
before  completion,  the  portion  of  the  contract  price  applicable  to  the  liens  of  other 
persons  thati  the  conttactor,  shall  be  fixed  ^  follows:    From  tb«  value  of  the 
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work  and  materials  already  done  and  furnished  at  the  time  of  such  failure  or 
abandonment,  including  materials  then  actually  delivered  or  on  the  ground,  which 
shall  thereupon  belong  to  the  owner,  estimated  as  near  as  may  be  by  the  standard 
of  the  whole  contract  price,  shall  be  deducted  the  payments  then  due  and  actually 
paid,  according  to  the  terms  of  the  contract  and  the  provisions  of  sections  one 
thousand  one  hundred  and  eighty-three  and  one  thousand  one  hundred  and  eighty- 
four,  and  the  remainder  shall  be  deemed  the  portion  of  the  contract  price 
applicable  to  such  liens. 

History:     Enacted  March  IS,  1885,  Stats,  and  Amdts.  1884-5,  p.  140. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Abandonment — ^What  ia. 

3.  Breach  of  contract  —  l^on-payment  of  instal- 

ment. 

4.  Credits — Owner  is  entitled  to  allowance  of  law- 

ful credits. 

5.  Effect  of  failure  of  owner  to  complj  with  this* 

section. 

1.  APPLIED,  CITBD,  CON8TRUBD.  RB- 
FBRRED  TO,  etc..  In:  Reed  vs.  Norton.  90  Cat. 
690.  593.  26  Pao.  Rep.  767,  27  Id.  426  (cited); 
Willamette  S.  M.'L.  &  M.  Co.  vs.  Los  Angeles 
C.  Co..  94  Cal.  229.  237.  29  Pac.  Rep.  626  (con« 
strued);  punlop  vs.  Kennedy.  102  Cal.  443,  444. 
36  Pac.  Rep.  765  (cited);  Golden  Gate  L.  Co.  vs. 
Sahrbacher.  105  Cal.  114.  116,  38  Pac.  Rep.  635 
(construed);  McDonald  vs.  Hayes,  132  Cal.  490, 
495,  64  Pac.  Rep.  850  (construed  and  applied 
where  owner  did  not  proceed  with  completion 
of  building  In  thirty  days). 

2.  ABANDONMENT  ~  What  U.— Contractor 
abandons  contract  as  contemplated  In  this  sec- 
tion when  he  leaves  off  work  without  cause; 
and  subcontractor's  rights  In  such  case  are 
measured  by  provision  of  this  section. — Golden 


Gate  L.  Co.  vs.  Sahrbacher,  105  Cal.   114,  116. 
38  Pac.  Rep.  685. 

9,  BREACH  OF  COlfTBACT— BCon-vaymeiftt 
of  liistaimeat  of  contract  price  when  due  la 
such  breach  of  contract  as  to  Justify  contractor 
in  leaving  work  and  recovering  upon  Quantum 
meruit. — Porter  vs.  Arrowhead  R.  Co..  100  Cal. 
600.  36  Pac.  Rep.  146:  Golden  Gate  L.  Co.  vs. 
Sahrbacher.  105  Cal.  114,  116.  88  Pac.  Rep.  635. 

4.  CRBDIT9 — Owner  is  entitled  to  allownmce 
of  lawful  credits  under  this  section  and  to  de- 
ductions therefor  from  unpaid  instalments  of 
contract  price. — Reed  vs  Norton.  80  Cal.  690. 
593.  26  Pac.  Rep.  767.  27  Id.  426. 

5.  EFFECT  OF  FAILURE  OF  OWNER  TO 
COMPLY  WITH  SECTION.— Where  owner  does 
not  choose  to  avail  himself  of  mode  of  limiting 
his  liabilities  provided  In  this  secton  labor 
done  and  materals  furnished  by  all  persons 
mentioned  in  8 1183  ante  shall  be  deemed  to 
have  been  done  and  furnished  at  personal  In- 
stance of  owner,  and  they  shall  have  Hen  for 
value  thereof,— Willamette  8.  M.  L.  &  M.  Co. 
vs.  X«os  Angeles  C  Co.,  94  CaL  229,  237,  29  Pac. 
Rep.  625. 


§  1201.  WRITTEN  CONSENT  TO  WAIVE  CLAIMS.  It  shall  not  be  competent 
for  the  owner  and  contractor,  or  either  of  them,  by  any  term  of  their  contract,  or 
Otherwise,  to  waive,  affect,  or  impair  the  claims  and  liens  of  other  persons,  whether 
with  or  without  notice,  except  by  their  written  consent,  and  any  term  of  the 
contract  to  that  effect  shall  be  null  and  void. 

History:     Enacted  March  18,  1885,  Stats,  and  Amdts.  1884-5,  p.  146. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction. 
1.     APPLIED,     CITBD,     CONSTRUED, 

FBRRED  TO,  etc.,  in:  Schmld  vs.  Busch,  97 
Cal.  184,  188,  81  Pac  Rep.  898  (construed  with 
S§  1188,  1184  ante);  Southern  Cal.  L.  Co.  vs. 
Jones,  13S  Cal.  242,  246,  65  Pac.  Rep.  378   (re- 


ferred to  as  not  applied);  Hughes  vs.  Hooper 
(Cal.  App.  Feb.  24,  1906),  84  Pac.  Rep.  681  (con- 
strued and  applied  with  8  1190  ante). 

2.     CONSTRUCTION.— This   section    does  not 

apply   where  contract   price  Is   less   than  one 

thousand  dollars. — Southern  Cal.  L.  Co.  vs. 
Jones,  133  Cal.  242.  246,  65  Pac.  Rep.  878. 


§  1202.  WHAT  FORFEITS  LIENa  Any  person  who  shall  wilfully  give  a  false 
notice  of  his  claim  to  the  owner  under  the  provisions  of  section  one  thousand  one 
hundred  and  eighty-four,  shall  forfeit  his  lien. 

[Falsely  including  material,  etc.— Penalty.]  Any  person  who  shall  wilfully 
include  in  his  claim  filed  under  section  one  thousand  one  hundred  and  eighty- 
seven,  work  or  materials  not  performed  upon  or  furnished  for  the  property 
described  in  the  claim,  shall  forfeit  his  lien. 

If  the  owner  and  his  contractor  shall  directly  or  indirectly  conspire  to  or  agree 
that  the  written  contract  filed  shall  appear  to  show  the  contract  priqe  to  be  less 
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tiian  it  really  is,  and  it  shall  accordingly  so  show,  then  such  contract  shall  be 
wholly  void,  and  no  recovery  shall  be  had  thereon  by  either  party  thereto,  and 
m  such  case  the  labor  done  and  materials  furnished  by  all  persons,  except  the  con- 
tractor, shall  be  deemed  to  have  been  done  and  furnished  at  the  personal  instance 
of  the  owner,  and  they  shall  have  a  lien  for  the  value  thereof. 

History:     Enacted  March  18,  1885,  Stats,  and  Amdts.  1884-5,  p.  146. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Construction. 


1.  APPUED.  CTTBD.  CONSTRUED,  RB- 
FERRBD  TO,  etc^  in:  Pacific  Mut.  Ln  Ins.  Co. 
▼s.  FlBher.  '106  Cal.  224.  23S.  39  Pac.  Bep.  758 
(construed  with  1 1187  ante). 

%    CONSTRUCTION.-^ProvisIon   In  this   sec- 


tion that  any  person  who  shall  "wilfully  In- 
clude In  his  claim."  etc.,  must  not  only  he 
strictly  construed,  but  evidence  under  which  it 
is  invoked  should  be  clear  and  convincing  that 
violation  was  wilful  and  intentional. — SchaN 
lert-Ganahl  L.  Co.  vs.  Neal.  91  Cal.  862,  365.  27 
Pac.  Rep.  743;  Pacific  Mut.  L.  Ins.  Co.  vs. 
Fisher,  106  Cal.  224.  236,  39  Pac.  Hep.  758. 


§  1203.  BOND  OF  CONTRACTOB  TO  BE  FILED.  Every  contract  required 
to  be  filed  under  the  provisions  of  this  chapter  shall  be  accompanied  by  a  good 
and  sufficient  bond  in  an  amount  equal  to  at  least  twenty-five  per  cent  of  the  con- 
tract price,  which  said  bond  shall  be  filed  at  the  same  time  and  in  the  same  manner 
as  herein  provided  for  the  filing  of  such  contract,  or  memorandum  thereof.  Said 
bond  shall,  by  its  terms,  be  made  to  inure  to  the  benefit  of  ^ny  and  all  persons 
who  perform  labor  for,  or  furnish  materials  to  the  contractor,  or  any  person 
acting  for  him,  or  by  his  authority ;  and 

Any  Buch  person  shall  have  an  action  to  recover  upon  said  bond,  against  the 
principal  and  sureties,  or  either  of  them,  for  the  value  of  such  labor  or  materials, 
or  both,  not  exceeding  the  amount  of  the  bond;  but  such  action  shall  not  affect 
his  lien,  nor  any  action  to  foreclose  the  same,  except  that  there  shall  be  but  one 
satisfaction  of  his  claim,  with  costs  and  counsel  fees.  Any  failure  to  comply  with 
the  provision  of  this  section  shall  render  the  owner  and  contractor  jointly  and 
severally  liable  in  damages  to  any  and  all  materialmen,  laborers  and  subcontractors 
entitled  to  liens  upon  the  property  affected  by  said  contract. 

History:  Enacted  March  18,  1S85,  Stats,  and  Amdts.  1884-5,  p.  147;  repealed 
March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  155;  present  section  enacted  March 
23,  1893,  Stats,  and  Amdts.  1893,  p.  202;  amended  by  Code  Commission,  Act 
March  8,  1901,  Suts.  and  Amdts.  1900-1,  p.  190,  act  held  unconstitutional,  see 
history,  §5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction— Language  of  statute. 
3-6.  Constitutionalitj  of  section. 

7.  Same — Question  not  involved. 

8.  Filing  of  undertaking  essential. 

9.  Lien  on  real  property  is  entirely  different 

from  personal  obligation. 

10.  Seboolbouse — Bond  for  construction — Estop- 

pel to  deny  liability. 

11.  Statemert  of  amount  in  contract. 

12.  Testimony  as  to  character  of  bond. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RSU 
PERRED  TO,  etc.,  in:  Stlmson  M.  Co.  vs.  Riley 
(Cal.  Dec.  20,  1896).  42  Pac.  Hep.  1072.  1073 
(cited);  Cadenasso  vs.  Antonelle,  127  Cal.  882, 
387.  59  Pac.  Rep.  7(r6  (cited);  Carpenter  vs. 
Furrey.  128  Cal.  666.  667.  668.  669.  61  Pac.  Rep. 
S69  (applied);  Mansrrum  vs.  Truesdale.  128  Cal. 
145,  146,  147,  60  Pac.  Rep.  776  (construed  and 
applied);  Gibbs  vs.  Tally  (Cal.  Dec.  22.  1900). 
63  Pac.  Rep.  168.  169.  170  (construed);  Olbbs 
▼s.  Tally,  138  Cal.  878,  874.  65  Pac.  Rep.  970,  60 
U  R.  A.   816   (oonstrued);  Peoples  L.   Co.   vs. 


Qlllard.  186  Cal.  66,  67.  68  Pac.  Rep.  676 
(cited):  Stlmson  vs.  Braun,  136  Gal.  122,  126,  89 
Am.  St.  Rep.  116,  68  Pac  Rep.  481.  67  L  R.  A. 
726  (cited  with  8  1184  ante) ;  Shaug:hne8sy  vs. 
American  Surety  Co.,  138  Cal.  643.  646,  69  Pac. 
Rep.  260,  71  Id.  701  (cited):  San  Francisco  L. 
Co.  vs.  Bibb,  189  Cal.  192,  193.  72  Pac.  Rep.  964 
(construed);  San  Francisco  L.  Co.  vs.  Bibb,  189 
Cal.  326.  326,  73  Pac.  Rep.  864  (construed); 
Snell  vs.  Bradbury,  139  Cal.  379,  380,  73  Pac. 
Rep.  160  (construed) ;  Deyoe  vs.  Superior  Court, 
140  Cal.  476,  489,  98  Am.  St.  Rep.  73.  74  Pac. 
Rep.  28  (cited);  Montague  vs.  Furness,  146  Cal. 
206,  206.  78  Pac.  Rep.  240  (construed). 

a.     CONSTRUCTION—Laiisiiave  of  stntvte.— 

Meaning:  to  be  given  clause  in  undertaking 
which  follows  language  of  statute  to  effect 
that  bond  shall  inure  to  benefit  of  persona  who 
performed  labor  for  or  furnished  materials  to 
contractor,  held  not  to  apply  to  persons  ad- 
vancing moneys  for  use  by  contractor  under 
contract  with  him  for  division  of  profits  where 
such    contract    did    not    create    partnership.— 
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Cadenasso  vs.  Antonelle,  127  Cal.  382,  S87,  69 
Pac.  Rep.  765. 

S*     CONSTITUTIONALITY     OF     SECTION.— 

Provisions  of  this  section  requirinsr  that  build- 
ing contract  shall  be  accompanied  by  bond  are 
unconstitutional  and  void.— Oibbe  v«.  Tally.  138 
Cal.  378,  877,  66  Pac  Rep.  970.  60  L.  R.  A.  816; 
Shaughnessy  vs.  American  S.  Co.,  138  Cal.  643, 
646,  19  Pac.  Rep.  260,  71  Id.  701;  Snell 
vs.  Bradbury,  189  Cal.  379,  880,  78  Pac.  Rep. 
160. 

4.  This  section  is  unconstitutional. — ^Mon- 
tague vs.  Furness.  146  Cal.  206,  206,  78  Pac. 
Rep.  840. 

DUtlBffBlehed  from  Mangrum  vs.  Truesdale, 
128  Cal.  146.  60  Pac  Rep.  776;  Carpenter  vs. 
Furrey,  128  Cal.  666,  61  Pac  Rep.  369  (in  first 
of  which  cases  no  question  was  raised  as  to 
constitutionality  of  section,  and  second  of 
which  cases  attacked  validity  of  law  upon 
grounds  only,  first,  that  subject  was  not  ex- 
pressed in  title  of  the  act,  and  second,  that  it 
was  special  law);  Oibbs  vs.  Tally,  138  Cal.  878, 
377,  66  Pac.  Rep.  970,  60  L.  R.  A.  816;'Shaugh- 
nessy  vs.  American  Surety  Co.,  138  Cal.  648, 
646,  69  Pac.  Rep.  260,  71  Pac.  Rep.  701. 

See  Ban  Francisco  L.  Co.  vs.  Bibb.  139  Cal. 
192,  198,  194,  72  Pac.  Rep.  964;  139  Cal.  326,  826, 
73  Pac  Rep.  864. 

6.  Requirement  of  bond  Is  entirely  outside 
of  protection  of  constitutional  provision  as  to 
mechanic's  lien  and  is  in  violation  of  the 
safeguard  of  both  the  state  and  federal  con- 
stitutions.— Shaughnessy  vs.  American  Surety 
Co.,  138  Cal.  648.  646,  69  Pac.  Rep.  260,  71  Id. 
701, 

Am  to  prOTlslOB  ta  9  1184  aate  belnc  vaeoastl* 
tntlonal  upon  reasonlngr  employed  la  deelarliic 
this  section  nnconatltiitlonaly  see  ante  1 1184 
and  note  par.  11. 

6.  This  section  is  not  unconstitutional. — 
Carpenter  vs.  Furrey,  128  Cal.  666,  668,  61  Pac. 
Rep.  369;  Oibbs  vs.  Tally  (Cal.  Deo.  22,  1900)» 
63  Pac  Rep.  168,  169. 

See  pars.  3-6  this  note. 

7*  ^oestloB  not  iBTolved. — Validity  of  statu- 
tory bond  upon  building  contract  held  not  to 
Involve  question  as  to  constitutionality  of  seo- 


tion.— Peoples  L.  Co.  vs.  Glllard,  136  Cal.  65.  57, 
68  Pac  Rep.  676. 

&  FILING  OF  UNDERTAKING  BSSBX- 
TIALn — Failure  of  owner  and  contractor  to  see 
that  law  is  complied  with  and  that  undertak- 
ing is  duly  and  properly  filed,  renders  under- 
taking worthless,  and  materialmen  and  labor- 
ers In  such  case  have  remedy  against  owner 
and  contractor  for  such  damages  as  they  may 
have  suffered. — Mangrum  vs.  Truesdale,  128  CaU 
146,  147.  60  Pac.  Rep.  776. 

0.  LIBN  ON  REAL  FROPBRTY  IS  ISN- 
TIRELY  DIFFERENT  FROM  PERSONAL 
OBLIGATION  In  form  of  bond;  the  latter  is 
not  Included  in  the  former  and  Is  totally  dif- 
ferent kind  of  security.— Shaughnessy  vs. 
American  Surety  Co..  138  CaL  643,  646,  69  Pac 
Rep.  260.  71  Id.  701. 

10.  8CHOOLHOUSB — ^Bond  for  eomtraetloa 
— Estoppel  to  deny  liability. — Contractor  who 
delivers  bond  for  construction  of  school houso 
as  an  independent  security  and  thereby  induces 
party  to  make  full  payment  of  contract  prlca 
for  construction  of  building,  is  In  no  position 
to  deny  his  liabtllty  upon  it.  and  he  is  estopped 
to  dispute  truth  of  particular  recital  contained 
In  bond  as  to  such  fact. — Union  S.  M.  Works  vs. 
Dodge.  129  Cal.  390.  394,  896,  62  Pac  Rep.  41. 
See  Kiesslg  vs.  Allspaugh,  91  Cal.  234,  27  Pac. 
Rep.  662;  Kiesslg  vs.  Allspaugh,  99  CaL  464, 
84  Pac  Rep.  106. 

IL  STATEMENT  OF  AMOUNT  IN  CON- 
TRACT.— Contract  Is  not  void  under  this  sec- 
tion because  amount  agreed  to  be  paid  there- 
under Is  not  stated  in  contract  filed  for  record 
only  where  contract  does  not  show  on  Its  face 
whether  such  amount  Is  grreater  or  less  than 
$1000.— Snell  vs.  Bradbury.  139  Cal.  379,  880,  73 
Pac.  Rep.  160. 

18.  TESTIMONY  AS  TO  CHAliACTBR  OF 
BOND. — Court  does  not  err  In  sustaining  objec- 
tion to  question  asked  of  witness  in  cross- 
examination  as  whether  he  relied  upon  statu- 
tory bond  at  time  of  entering  into  contract,  as 
it  is  not  province  of  witnesses  to  determine  as 
to  whether  bond  Is  common-law  bond  or  stat- 
utory bond. — Union  S.  M.  Works  vs.  Dodge,  129 
CaL  890.  897,  62  Pac  Rep.  4L 


CHAPTER  m. 

CERTAIN  LIENS   FOR  SALARIES  AND   WAOB& 


§  1204.    Wages  and  salaries  preferred  claims  in 

cases  of  assignments. 
S  1205.    Priority  of  wages  in  case  of  dcatb  of 

employer. 


§  1206.  Same,  in  eases  of  exeentioii  or  attach- 
ment. 

S 1207.  Dispute  of  elaim  or  portion  thereof; 
statement;  costs. 


§1204.  WAGES  AND  SALARIES  PREFERRED  CLAIMS  IN  CASES  OF 
ASSIONMENTS.  In  all  assignments  of  property  made  by  any  person  to  trustees 
or  assignees,  on  account  of  the  inability  of  the  person,  at  the  time  of  the  assign- 
ment, to  pay  his  debts,  or  in  proceedings  in  insolvency,  the  wages  and  salaries 
of  the  miners,  mechanics,  salesmen,  servants,  clerks,  laborers  employed  by  such 
person  or  any  other  person,  who  renders  services  or  performs  work  to  the  amount 
of  one  hundred  dollars  each,  and  for  services  rendered  within  sixty  days  pre- 


nv  iVp  du  lu.]  i4s:ai  for  w agss,  etc.— priobity  of  wagrs,  wbrn.  am}    ss  um,  laoo 

vioiuly,  are  preferred  claims,  and  must  be  paid  by  sueli  trosteea  or  assignees  before 
any  other  creditor  or  creditors  of  the  assignor. 

Hifttory:  Enacted  March  11,  1872;  amended  Utach  24,  1874,  Code  Amdts. 
1873-4,  p.  352;  March  9^  1893,  Stats,  and  Amdts.  1893,  p.  97;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  191,  aot  held  uncon- 
stitutional, see  history,  {  S  ante. 

Applied  dtcfit  c«ii«tr«ed,  refera«4  t9%  etc..  In:  As  to  nap|insai«Bts  for  boaeflt  of  eveaitorp  i^ 

Beamer  vs.  Freeman.  84  CaL  554.  559.  24  Pac.      ceaeral,  see  KBRR'S  CYC.  CIV.  CODB  IS  3449* 

Rep.  169  (cited  In  construing  I  31  Insolvent  Act      8i73  ^d  notes* 

of  1880):  In  re  Straut.  125  Cal.  416.  417.  58  ^ac. 

Rep.  €2  (cited  In  construing  Insolvent  Act  ot 

1880). 

!  1205.    PBI0BIT7  OF  WAGES  IN  CASE  OF  DEATH  OF  EMPLOYEE.     In 

case  of  the  death  of  any  employer,  the  wages  of  each  miner,  mechanic,  salesman, 
clerk,  servant,  laborer,  or  any  other  person  who  renders  services,  or  performs 
work,  for  services  rendered  within  the  sixty  days  next  preceding  the  death  of  the 
employer,  not  exceeding  one  hundred  dollars,  rank  in  priority  next  after  the  funeral 
expenses,  expenses  of  the  last  sickness,  the  charges  and  expenses  of  administering 
upon  the  estate,  and  the  allowance  to  the  widow  and  infant  children,  and  must 
be  paid  before  other  claims  against  the  estate  of  the  deceased  person. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874^  Code  Amdtt. 
1873-4,  p.  852;  March  9,  1893,  Stats,  and  Amdts.  1893,  p.  97;  by  Clode  Commis- 
sion, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  191,  act  held  unconstitutional, 
see  history,  §5  ante. 


AFplled,    elCed,   cMtstonedk   reffesred   tew   etc.  As   to   preferred  elataia   affaimt  eetatea   of 

Ib:  Hstato  of  Smith,  128  CaL  46t.  463,  S6  Paa  deceased  persons,  see  post  S  1648  et  seq.  and 
RepL  249   CcoBstrued  with  1 1648  post).  notes. 

§  1206.  SAME.  IN  OASES  OF  EXECUTION  OB  ATTACHMENT.  In  cases  of 
executions,  attachments,  and  writs  of  a  similar  nature,  issued  against  any  person, 
except  for  claims  for  labor  done,  any  miners,  mechanics,  salesmen,  servants,  clerks, 
and  laborers,  or  any  other  person  who  renders  services  or  performs  work,  ^ho 
have  claims  against  the  defendant  for  labor  done  or  work  performed,  may  give 
notice  of  their  claims,  and  the  amount  thereof,  sworn  to  by  the  person  making 
the  elaim,  to  the  creditor  and  the  officer  executing  either  of  such  writs,  at  any 
time  before  the  actual  sale  of  the  property  levied  on,  or,  in  the  event  of  a  levy 
upon  money,  at  any  time  before  the  transfer  of  such  money  under  execution; 

[Officer  to  pay  to  claimant,  when.]  And.  unless  such  claim  is  disputed  by  the 
debtor  or  a  creditor,  such  officer  must  pay  to  such  person,  out  of  the  proceeds  of 
the  sale,  or  in  the  event  of  a  levy  on  money,  out  of  such  money,  the  amount  each 
is  entitled  to  receive  for  services  rendered  within  the  sixty  days  next  preceding 
the  levy  of  the  writ,  not  exceeding  one  hundred  dollars. 

[When  claims  dispnted-^Action  to  be  commenced,  when.]     If  any  or  all  of  the 

claims  so  presented  and  claiming  preference  under  this  section  are  disputed  by 
either  the  debtor  or  a  creditor,  the  person  presenting  the  same  must  commence 
an  action  within  ten  days  for  the  recovery  thereof,  and  must  prosecute  his  action 
with  due  diligence,  or  be  forever  barred  from  any  claim  or  priority  of  payment 
thereof ;   and 

The  officer  shall  retain  possession  of  so  modi  of  the  proceeds  of  the  sale  or  money 
as  may  be  necessary  to  satisfy  such  clai  n  until  the  determination  of  such  action : 
and  in  ease  judgment  be  had  for  the  elaim,  or  any  part  thereof,  e&rrying^  costs, 
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the  costs  taxable  therein  shall  likewise  be  a  preferred  claim  with  the  same  rank  as 
the  original  claim. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  352;  March  9,  1893,  Stats,  and  Amdte.  1893,  p.  87;  by  Code  Commis- 
Bion,  Act  March  8,  1901,  Btata.  and  Amdtt.  1900-1,  p.  191,  act  held  uneonstitutional, 
see  history,  §  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Action  is  not  required. 

3.  Appeal — Jurisdiction — Action  arising  in  jus- 

tice court. 

4.  Same — Presumptions. 

5.  Assignment  of  claims. 

6.  Conflicting  affidavits. 

7.  Constitutional  law. 

8.  Same — Notice  is  essential  to  constitutionality . 

of  acts. 

9.  Equitable   jurisdiction   of  eoort   cannot   be 

invoked. 

10.  Intention  of  legislature. 

11.  Liability  of  sheriff— Action  upon  indemnity 
bond. 

12.  Lien  not  given. 

13.  Parties — Laborer  who  serves  notice  of  claim, 

is  party  interested. 

14.  Purpose  of  notice  provided  for. 

15.  Sale  under  stipulation. 

36.  Service  of  notice — Necessity  of, 

17.  Same — Effect  of. 

18.  Sheriff  is  not  required  to  respond. 

1.  APPLIIEDt  CITED,  CONSTRUED,  RtD- 
FERRED  TO,  etc..  \n:  Mohle  vs.  Tschlrch.  63 
Cal.  381,  382.  383  (construed);  Showers  vs. 
Wadsworth.  81  Cal  270.  271.  273.  22  Pac.  Rep. 
663  (cited);  Carter  vs.  Oreen  Mountain  Q.  M. 
Co..  83  Cal.  222.  223.  224.  23  Pac.  Rep.  817 
(construed):  Taylor  vs.  Hill.  116  Cal.  143.  145, 
147.  148,  149.  44  Pac.  Rep.  336.  46  Id.  922 
(construed  and  applied):  Edsall  vs.  Short,  122 
Cal.  *633.  584,  65  Pac.  Rep.  327  (construed); 
Rauer  vs.  Silva.  128  Cal.  42.  43.  44.  60  Pac.  Rep. 
625  (construed):  Winrod  vs.  Wolters,  141  Cal. 
839,   400,   74   Pac.   Rep.   1037    (construed). 

2,  ACTION  18  NOT  REQUIRED  to  be  com- 
menced by  laborer  to  establish  his  claim  un- 
less It  is  dlsputed.^Carter  vs.  Qreen  Mountain 
Q.  M.  Co..  83  Cal.  222,  224,  23  Pac.  Rep.  317. 

8.  APPEAL  —  Jarladlctlon  —  Action  art  sliiir 
tn  Justices'  court. — ^Where  action  under  this 
section  was  commenced  in  justices'  court  for 
recovery  of  amount  less  than  three  hundred 
dollars  under  disputed  claim  for  labor,  whether 
viewed  as  action  to  enforce  or  foreclose  lien, 
or  as  ordinary  action  for  wages  due,  no  appeal 
lies  to  supreme  court  from  Judgment  or  any 
order  in  such  case. — Edsall  v«.  Short,  122  Ctd. 
633,   634,   65   Pac.   Rep.   327. 

4.  Prcsamptloii.  —  Appellate  court,  where 
record  Is  absolutely  silent  as  to  whether  debt- 
or disputed  claims,  will  not  presume  that  suit 
was  unnecessary.  It  Is  duty  of  appellant  to 
make  It  so  appear  by  record.— Rauer  vs.  Silva, 
128  Cal.  42,  44,  60  Pac.  Rep.  525. 

6.  ASSIGNMENT  OF  CLAIMS.— -Laborers  as- 
serting preferred  claims  under  this  section 
do  not  by  assignment  lose  benefit  of  Itens  con- 
ferred by  section  after  same  have  attached 
by  reason  of  notice.  —  Mohle  vs.  Tschtroh^  63 
Cal.  881,  S88. 


e.     CONFLICTING    AFFIDAVITS.— It    Is    for 

trial  court  to  determine  from  evidence  before 
It  whether  notice  was  served,  where  there 
are  conflicting  afRdavlts  as  to  such  service  — 
Rauer  vs.  Sllva.  128  Cal.  42.  44,  60  Pac.  Rep. 
525. 

7.  CONSTITUTIONAL  LAW.— Section  Is  not 
unconstitutional.— Mohle  vs.  Tschirch,  63  Cal. 
881,  882. 

&  Notice  is  esacBtlal  to  coiiati tut lonaltty  of 
act,  which  would  otherwise  deprive  debtor  of 
his  property  without  due  process  of  law.— 
Taylor  vs.  Hill,  116  Cal.  143,  145,  44  Pac.  Rep. 
336.  46  Id.  922.  See  Cosica  vs.  Kyle.  15  Nev 
894. 

9.  B4^UITABLB  JURISDICTION  OF  COURT 
CANNOT  BE  INVOKED  by  plaintiffs  In  action 
under  this  section  to  recover  for  labor  per- 
formed within  sixty  days  next  before  attach- 
ment of  property,  under  notice  served  as  pro- 
vided by  statute,  and  asking  that  an  order  be 
made  requiring  sheriff  to  sell  property  to 
aik^fy  plaintiffs*  demands,  together  with 
costs,  and  asking  further  that  plaintiffs  have 
deficiency  judgment  In  case  proceeds  are  In- 
sufficient.  In  such  action,  plaintiffs,  not  being 
entitled  to  Hen  upon  property,  have  plain, 
speedy,  and  adequate  remedy  at  law.  and  are 
not  entitled  to  relief  of  equitable  nature.— Win- 
rod  vs.  Wolters.  141  Cal.  339.  402.  74  Pac.  Rep 
1087. 

10.  INTENTION  OF  LEGISLATURE  Is  that 
debtor  as  well  as  creditor  shall  have  notice  of 
claim  and  opportunity  to  dispute  It. — Taylor 
vs.  Hill.  115  Cal.  143.  145.  44  Pac.  Rep.  336. 
46  Id.   922. 

IL  LIABILITY  OF  SHERIFF  —  ACTION 
UPON  INDEMNITY  BOND.— Where  notice  of 
claims  was  given  sheriff  and  to  attaching  cred- 
itor under  this  section,  and  judgment  was  ren- 
dered In  favor  of  attaching  creditor  (defend- 
ant here),  and  property  was  sold  to  him,  and 
attaching  creditor  Induced  sheriff  to  deliver 
property  to  him  without  payment,  upon  his 
agreement  that  he  would  furnish  sheriff  with 
"a  good  and  sufficient  bond  indemnifying  him 
against  all  loss  and  liability  which  he  may 
Incur  by  reason  of  delivering"  such  property, 
it  being  admitted  by  pleadings  that  such  bond 
was  never  given,  held  that  liability  of  sheriff 
upon  such  claims  was  conclusively  established 
by  judgments  In  suits  against  him  and  that 
Indemnitor  could  not  dispute  such  liability 
upon  ground  of  unconstitutionality  of  this  sec- 
tion.— Showers  vs.  Wadsworth.  81  Cal.  270.  273, 
22  Pac.  Rep.  663. 

12,  LIEN  NOT  GITEN.— This  section  carries 
with  It  no  Hen  upon  debtor's  property.  It 
gives  only  preferred  claim  against  debtor  and 
prescribes  manner  of  enforcing  this  claim. — 
Winrod  vs.  Wolters.  141  Cal.  839.  402.  74  Pac. 
Rep.   1037. 
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IS.  PARTIES. — Laborer-  ^rho  serrea  notice 
of  dalai  under  this  soctioiit  althousrb  not 
formally  party  to  action,  is  in  effect  inter- 
vener and  party  interested. — Carter  vs.  Green 
Mountain  Q.  M.  Co.»  $3  Cal.  222,  225.  23  Pac. 
Rep.  817. 

U,  PURPOSE  OP  NOTTCS  PROVIDED  FOR 
is  to  divert  from  execution  or  attacliinff  cred- 
itor money  which  he  would  otherwise  be  en- 
titled to  claim  and  receive  as  result  of  levy. — 
Carter  vs.  Green  Mountain  G.  M.  Co.,  83  Cal. 
222,  223.  224.  23  Pac.  Rep.  317. 

IS.     SALE     UNDER     STIPULATION.— Where 

sale  under  stipulation  was  substituted  for  sale 
under  execution,  it  does  not  destroy  prefer- 
ence of  claimants  updn  their' claims  for  labor. 
-Mohle  vs.  Tschirch,  es  CaL  381,  383. 

IS.     SERVICE    OF    NOTICE— Necessity    of.— 

Statute  does  not  expressly  require  service  of 
notice   of   claim    for   waffes   upon    attachment 


-or  execution  debtor,  but  it  clearly  implies 
that  he  Is  to  have  notice,  for  it  provides  that 
if  debtor  disputes  claim  he  must  within  ten 
days  "after  r^ceivinsr  notice"  serve  upon  claim- 
ant and  officer  executing  writ  verified  state- 
ment in  writing,  setting  forth  that  no  part, 
or  not  more  than  specific  portion  of  said  cltflm, 
is  Justly  due.— Taylor  vs.  Hill,  115  Cal.  143,  145. 
44  Paa  Rep.  336,  46  Id.  922. 

17.  Effeet  of. — ^Notice  does  not  serve  to  Ini- 
tiate new  and  independent  proceeding,  and 
it  is  not  required  to  be  served  like  summons 
upon  parties,  and  not  upon  attorney.— Carter 
vs.  Green  Mountain  G.  M.  Co.,  83  Cal.  222,  225, 
23  Pac.  Rep.  317. 

18.  SHERIFF   IS   NOT  REaUIRBD  TO   RE- 
SPOND    to    claim    notice  -  of    which    is    served' 
upon   him   for   his   protection    as   well    as    for 
protection  of  all  parties  interested.— Rauer  vs. 
Silva,  428  Cal.  42,  44,  60  Pac.  Rep.  525. 


§1207.  DISPUTE  OF  CLAIM  OB  PORTION  THEBEOF;  STATEMENT; 
COSTS.  The  debtor  or  creditor  intending  to  dispute  a  claim  presented  under  the 
provisions  of  the  last  section*  shall,  within  ten  days  after  receiving  notice  of  such 
claim,  serve  upon  the  claimant  and  the  oflScer  executing  the  writ  a  statement,  in 
writing,  verified  by  the  oath  of  the  debtor,  or  the  person  disputing  such  claim,  set- 
ting forth  that  no  part  of  said  claim,  or  not  exceeding  a  sum  specified,  is  justly 
due  from  the  debtor  to  the  claimant,  for  services  rendered  within  the  sixty  days 
next  preceding  the  levy  of  the  writ.  If  the  claimant  bring  suit  on  a  claim  which 
is  disputed  in  part  only  and  fail  to  recover  a  sum  exceeding  that  which  was 
admitted  to  be  due,  he  shall  not  recover  costs,  but  costs  shall  be  adjudged  against 
him. 

History:  Eoacted  March  7,  1883,  Stats,  and  Amdts.  1883,  p.  47;  amended  hj 
Code  CommissioD,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  192,  act  held 
nsconstSttttional,  see  history,  §5  ante. 


1.  Applied,  cited,  constnied,  referred  to. 

2.  Service  of  notice  upon  attorney  of  claimant. 

1.  APPLIBD,  CITED,  CONSTRUED.  RE- 
PBRRED  TO»  etc..  In:  Carter  vs  Green  Moun- 
tain 0.  M.  Co..  83  Cal.  222,  223.  23  Pac.  Rep. 
917  (construed  with  91206  ante);  Taylor  vs. 
Hill,  116   Gal.    14t»   14«»   44    Pao.    Rep.    334,   44 


Id.  922  (cited  In  connection  with  the  construe* 
tion  of  8  1206  ante). 

2.  SERVICE  OF  NOTICE  UPON  ATTORNEY 
OF  CLAIMANT  meets  requirements  of  statute. 
—Carter  vs.  Green  Mountain  O.  M.  Co.,  83  Cal. 
222,  224.  23  Pac.  Rep.  817;  Taylor  vs.  Hill,  115 
Cal.   148,   149.  44  Pae.  Bop.  836,  46  Id.   922. 


§1208.    Liens 


CHAPTER  IV. 

CERTAIN    L.IENS    UPON    ANIMALS, 
from  aets  done  in   preventing  cruelty  to  animals,  how  enforced. 


§  1208.  LIEN  FOB  ACTS  DONE  IN  PKEVENTING  CBUELTT  TO  ANIMALS, 
HOW  ENFORCED.  Any  person  having  a  lien  upon  any  animal  or  animals  under 
the  provisions  of  sections  five  hundred  and  ninety-seven  a,  or  five  hundred  and 
ninety-seven  b,  of  the  Penal  Code  may  satisfy  such  lien  as  follows: 

[When  not  satisfied — Resort  to  court — Sale  on  published  notice.]  If  such  lien 
be  not  discharged  and  satisfied,  by  the  person  responsible,  within  three  days  after 
the  obligation  becomes  due,  then  the  person  holding  such  lien  may  resort  to  the 
proper  court  to  satisfy  the  claim ;  or  he,  three  days  after  the  charges  against  such 
property  become  due,  may  sell  the  same,  or  such  undivided  fraction  thereof  as  may 
become  necessary,  to  defray  the  amount  due  and  costs  of  sale,  by  giving  three 
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days'  notice  of  the  sale  by  advertising  in  some  newspaper  publistied  in  the  county , 
or  city  and  county,  in  whichr  the  lien  has  attached  to  the  property ;  or,  if  there  is 
no  paper  published  in  the  county,  then  by  posting  notices  of  the  sale  in  three  of 
the  most  public  places  in  the  town  or  township  for  three  days  previous  to  the  sale. 
[Notice  to  contain,  what — ^Proceeds  of  sale.]  Said  notices  shall  contain  an 
accurate  description  of  the  property  to  be  sold,  together  with  the  terms  of  sale, 
which  must  be  for  cash,  payable  on  the  consummation  of  the  sale.  The  proceeds  of 
the  sale  must  be  applied  to  the  discharge  of  the  lien  and  the  costs  of  sale ;  the 
remainder,  if  any,  must  be  paid  over  to  the  owner,  if  known,  and  if  not  known 
must  be  paid  into  the  treasury  of  the  humane  society  of  the  county,  or  city  and 
county,  wherein  the  sale  takes  place ;  if  no  humane  society  exists  in  the  county, 
then  the  remainder  shall  be  paid  into  the  county  treasury. 

History:    Enaet^d  March  21,  1905,  Stats,  and  Amdts.  1905,  p.  688. 


TITLE   V. 

OF  CONTEMPrai 


1 1209.    What  acts  or  omlisloiis  are  oontempts. 

8 1210.  Be-entiy  on  property  after  eviotion, 
when  a  eontempt. 

§  1211.  A  eontempt  eommitted  in  the  pveeenee 
of  the  court  may  be  punished  sunir 
manly.  When  not  so  committed  an 
'affidavit  or  statement  shaU  be  made. 

§  1212.  A  warrant  of  attachment  may  ifsue  or 
a  notice  to  show  cause. 

1 1213.  Bail  may  be  given  by  a  person  arrested 
under  such  warrant. 

§  1214.  Sheriff  must,  upon  executing  the  war- 
rant, arrest  and  detain  the  person  un- 
til discharged. 


§  1815.    Bail-bond,  form  and  eonditioas  nf. 
8  1216.    Oflcer  must  return  warrant  and  under- 
taking, if  any. 
Hearing. 

Judgment  and  penalty,  if  guilty. 
If  the  contempt  is  the  omission  to  per- 
form any  act,  the  person  may  be  im- 
prisoned until  performance. 
If  a  party  fail  to  appear,  proceedings. 
Dlness  sufficient  cause,  for  non-appear- 
ance of  party  arrests^.    Confinement 
under  arrests  for  contempt. 
1 1222.    Judgment    and    orders    in    such 
final 


8  1217. 
8  1218. 
8  1219. 


8  1220. 
8  1221. 


§  1209.  WHAT  ACTS  OK  OMISSIONS  ABE  CONTEMPTS.  The  f oUowing  acts 
or  omissions  in  respect  to  a  court  of  justice,  or  proceedings  therein,  are  contempts 

of  the  authority  of  the  court: 

1.  Disorderlj,  contemptuous,  or  insolont  behavior  toward  the  judge  while  holding 
a  court,  tending  to  interrupt  the  due  course  of  a  trial  or  otlier  judicial  proceeding. 

2.  A  breach  of  the  peaoe,  boisterous  conduct,  or  violent  disturbance,  tending  to 
interrupt  the  due  course  of  a  trial  or  other  judicial  proceeding. 

3.  Misbehavior  in  ofElce,  or  other  wilful  neglect  or  violation  of  duty  by  an 
attorney,  counsel,  clerk,  sberifl,  coroner,  or  other  person  appointed  or  elected  to 
perform  a  judicial  or  ministerial  service. 

4.  Deceit  or  abuse  of  the  process  or  proceedings  of  the  court  by  a  party  to  an 
action  or  special  proceeding. 

5.  Disobedience  of  tfny  lawful  judgment,  order,  or  process  of  court. 

6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a  court,  and  acting  as  such, 
without  authority. 

7.  Rescuing  any  person  or  property,  in  the  custody  of  aa  officer,  by  virtue  of 
an  order  or  process  of  such  court. 

8.  Unlawfully  detaining  a  witness,  or  party  to  an  action,  while  going  to,  remain* 
ing  at,  or  returning  from  the  court  where  the  action  is  on  the  calendar  for  trial. 

9.  Any  other  unlawful  interference  with  the  process  or  proceedings  of  a  court 
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10.  Disobedience  of  a  Bubpcma  duly  served,  or  refusing  to  be  sworn  or  answer 
as  s  witness. 

11.  When  summoned  as  a  juror  in  a  eourt,  neglecting  to  attend  or  serve  as  such, 
or  improperly  conversing  with  a  party  to  an  action,  to  be  tried  at  such  court,  or 
with  any  other  person,  in  relation  to  the  merits  of  such  action,  or  receiving  a  com- 
munication from  a  party  or  other  person  in  respect  to  it,  without  immediately 
disclosing  the  same  to  the  court. 

12.  Disobedience  by  an  inferior  tribunal,  magistrate,  or  officer,  of  the  lawful 
judgment,  order,  or  process  of  a  superior  court,  or  proceeding  in  an  action  or 
special  proceeding  contrary  to  law,  after  such  action  or  special  proceeding  is 
removed  from  the  jurisdiction  of  such  inferior  tribunal,  magistrate,  or  officer.  Dis- 
obedience of  the  lawful  orders  or  process  of  a  judicial  officer  is  also  a  contempt 
of  the  authority  of  such  officer.  But  no  speech  or  publication  reflecting  upon,  or 
concerning  any  court,  or  any  officer  thereof,  shall  be  treated  or  punished  as  a 
contempt  of  such  court,  unless  made  in  the  immediate  presence  of  such  court  while 
in  session,  and  in  such  a  manner  as  to  actually  interfere  with  its  proceedings. 

History:  Enacted  March  11,  1872;  amended  February  17,  1891,  Stats,  and 
Amdts.  1891,  p.  6;  by  Code  Commiaaion,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  192y  act  held  unconstitutional,  see  history,  S  5  ante. 

L    In  GeneraL 
1,8.  Applied,  cited,  construed,  referred  ta 

Z,  Applicable  to  probate  court 

i.  Attorney   filing   answer   as   guardian   ad 
litem. 

S.  Bringing  an  action  which  cannot  be  main- 
tained. 

6L  <<Contempf — Made  special  title  in  eoda. 

7.  Same — Proceedings  are  quasi-criminaL 

k  Dwnussal  of  aetion. 

9.  Disobeyinff  restraining  order  — On  thvse 
several  di^s. 

10.  Every  misbehavior  of  ofScer  mentioned. 

11.  Bzec«tor-^In  <we  sense  an  officer  of  court. 

12.  Faet   that  party  may  be   prosecuted  in 

eriminal  and  eivil  actions,  effect. 

13.  Failure  of  court  to  proceed  against  editors. 

14.  Legislative  enactment  having   omitted   a 

feature  of  power  existing  inherently. 

15.  Legislature  could    not   provide   different 

procedure. 

16.  Ministerial  officers  cannot  punish  for  eon- 

tempt. 

17.  Moaieipal  corporations  cannot  be  attaiched 

for  violation  of  injunction. 

18.  Original  order  not  requiring  party  to  per- 

form act. 

19.  Party  agreeing;  to  secure  judgment  in  fa- 

vor of  certain  persons. 
80.  Power  of  conrt^~<^reated  by  constitution. 

21.  Same — To  punish  for  contempt  —  In  its 

nature  arbitrary* 

22.  Same — Same — Is  inherent  in  all  courts. 

23.  Presentation  upon  theatrical  stage — ^Play 

which  is  a  reproduction  of  a  muidior 
ease  on  trial. 

24.  Proceedin|ps  for  settlement  of  estate — Not 

civil  action. 

25.  "Proceedings"  necessarily  has  different 

meanings, 
tl  Pirocedure  for  investigation  of  charge  for 
contempt — Analogous  to  eriminal  proce- 
dure. 


27.  Publication   by  newspapers  of  fair  and 

true  report  of  evidence. 

28.  Source   ot   power   of   superior   court   to 

.punish  for  contempt. 

29.  Taking   deposition--Clearly  one  of  pro- 

ceedings of  court. 
So.  Same — witness  summoned  to  attend  and 
give  his  deposition. 

II.    Abuse  and  Criticism  of  Court. 

81,82.  Affidavit  for  change  of  place  of  trial  on 
ground  of  bias. 
83«  Brief  of  counsel — Using  language  disre- 
spectful to  judge. 

84.  Counsel  in  case —Wilfully  employing  lan- 

guage manifestly  disrespectful  to  judge 
of  superior  court. 

85.  Judge  on  bench  cannot  cast  aspersions. 
86, 87.  Liberty  of  press  to  fairly  criticize  conduct 

of  jud^e. 
88-41.  Publication  —  Affecting     judge  —  During 
course  of  trial — Censure  and  criticism. 

in.    Oompelling  Witnesses  to  Answer  Questions. 

42.  After  issue  to  which  questions  were  mate- 
rial has  been  determined. 

48.  Any  one  of  many  questions  propounded  to 
witness  being  relevant. 

44.  Assertion  that  testimony  would  have  tend- 
ency to  subject  to  punishment  for  felony. 

46.  Construction  which  would  deprive  court  of 
power  to  punish. 

46.  Court  must  adjudge— Whether  answer  to 
question  would  have  tendency  to  subject 
witness  to  punishment  for  felony. 

47*  Decision  as  to  relevancy  and  pertinency  of 
questions  propounded. 

48.  Deposition  taken  before  judge. 

49.  Evidence  immaterial — ^Effect  of. 

50.  Grand  juror  cannot  be  required  to  answer. 
5L  Grand  jurv — Part  of  court  by  which  it  is 

convened. 
52.  Questions  asked  witness— Must  be  perti- 
nent and  material. 


f 
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53.  Superior   court   must   pqssess  all  powers 
necessary. 

64.  Taking  of  deposition  is  in  no  true  sense 

a  proceeding. 

65.  Witness  should  be  compelled  to  answer  by 

court. 

IV.  Disobedience  of  Process. 

56.  Character  of  offense  is  same. 
67,58.  Complaint   or   answer   of   party  may  be 
stricken  out. 

59.  Judgment  debtor  who  disposed  of  prop- 

erty in  order  to  defeat  order. 

60.  JNfotary  taking  deposition  cannot  punish 

for  contempt. 

61.  Notice  of  order  disobeyed. 

62.  Same — Actual  notice  of  injunction  binds 

party. 

63.  Proceedings   in    taking   of    depositions- 

Proceedings  of  court. 

64.  Prohibitory    and    mandatory    injunctions 

pending  appeal. 

65.  Befusing  to  obey  subpcena  issued  by  no- 

tary public. 

66.  Service  of  judgment  or  order  disobeyed, 

or  demand. 

67.  Same — Mode  of  service  of  order  to  show 

cause  upon  corporation. 

68.  Unauthorized  order  awarding  alimony. 

69.  Violation  or  disregard  of  unlawful  order 

cannot  be  punished. 

70.  Wilful  refusal  of  party  to  comply  with 

decree. 

V.  Interfering  with  Process. 

71.  Attempt  to  appeal  from  judgment  which 

has  been  made  final. 

72.  Attorney  has  right  to  address  himself  to 

court. 

73.  Juror  wilfully  and   corruptly  permitting 

any  communication.    • 

74.  Letter  sent  to  grand  jury  without  purpose 

except  to  exasperate. 

75.  Liberty  of  press  stops  where  further  exer- 

cise woula  invade  rights. 

76.  Obstructing  and  taking  from  police  olBeer 

by  means  of  legal  process. 

77.  Power  to  punish  for  contempt — ^Vested  in 

courts  for  their  own  protection. 

L     IN  GENERAL. 

1.  APPLIBD,  CITED,  GONSTRVBD»  KB- 
FERRED  TO,  etc.—l.  Code  nectlon.— Ex  parte 
Latimer,  47  Cal.  131,  133  (applied);  Ex  parte 
Smith,  68  Cal.  204.  207  (construed);  Ex  parte 
KelloKsr.  64  Cal.  843,  845.  80  Pac.  Rep.  1080 
(construed):  In  matter  of  Tyler,  64  Cal.  484, 
438,  439.  1  Pac  Rep.  884  (construed);  Emeric 
vs.  Alvarado,  64  Cal.  629.  598,  2  Pac.  Rep. 
;  418  (applied);  Oolden  Qate  C.  H.  M.  Co.  vs. 
Superior  Court  66  Cal.  187,  192,  8  Pac.  Rep. 
628  (construed);  In  matter  of  Danneker.  67 
Cal.  643.  646,  8  Pac.  Rep.  514  (referred  to); 
>  In  matter  of  Buckley.  69  Cal.  1,  4,  17,  81,  10 
I  Pac.  Rep.  69  (construed);  In  matter  of  Gan- 
non, 69  Cal.  641,  543,  11  Pac.  Rep.  240  (con- 
strued): Reay  vs.  Butler,  69  Cal.  572,  585,  11 
Pac.  Rep.  463  (referred  to);  Ex  parte  Stice, 
70  Cal.  51,  58,  11  Pac.  Rep.  459  (construed); 
Lezfnsky  vs.  Superior  Court,  72  Cal.  510,  512, 
14  Pac.  Rep.  104  (construed);  Helnlen  vs. 
Beans,  73  Cal.  240.  241,  14  Pac.  Rep.  855  (re- 
ferred to);  Ex  parte  Acock,  84  Cal.  60,  55,  23 


Pac.  Rep.  1029  (construed);  Ex  parte  Barry, 
85  Cal.  608.  607,  20  Am.  St.  Rep.  248.  25  Pac 
Rep.  256  (construed);  Ex  parte  Clancy,  90 
Cal.  553,  556,  27  Pac.  Rep.  411  (cited);  Ex 
parte  Abbott,  94  Cal.  838,  834,  29  Pac  Rep. 
622  (cited);  Ex  parte  Gould,  99  Cal.  360,  361,  37 
Am.  SL  Rep.  57,  33  Pac.  Rep.  1112,  21  L.  R,  A. 
751  (cited  with  other  sections);  In  matter  of 
Shortrldge.  99  Cal.  626,  629,  37  Am.  St.  Rep. 
78,  34  Pac.  Rep.  227,  21  L.  R.  A.  755  (applied); 
McClatohy  vs.  Superior  Court,  119  Cal.  413, 
422,  51  Pac  Rep.  696,  89  L.  R.  A.  691  (con- 
strued); Burns  vs.  Superior  Court,  140  CaL  1, 
4,  12.  78  Pac.  Rep.  597  (oonstrued);  Crocker  v«, 
Conrey,  140  Cal.  218,  215,  73  Pac  Rep.  1006 
(construed);  Hutton  vs.  Superior  Court,  147 
CaL   156,   161,   81   Pac  Rep.   409    (construed). 

%  Saine--2.  Pract|ee  Act  §480.— Ex  parte 
Rowe.  7  Cal.  181,  182  (applied) 

A*  to  attaehment  and  line  of  Juror  who  wfl- 
folly  falln  to  attend,  see  ante  I  238. 

A»  to  contemptii  In  Jnntlces'  eovrtHy  see  ante 
H  906-910   and   notes. 

As    to    dlsobedlen«e->Of   cftatloa   la   probate 

court,  see  post  9S  1440.  1460,   1461  and  notes. 

Same — Of  lawful  Judeuent  or  order,  hr  ex- 
ecntor,  see  post  §  1440  and  note. 

Same— Of  wltncM,  see  post  8§  199^1-1994  and 
notes. 

Same — Of  writ  of  mandate,  see  ante  1097.    " 
Aa  to  diaposaeaalon  of  pcraon  placed  In  pea- 

aeaalon  by  court  proceoa,  see  post  §1210   and 

note. 

Aa    to    ffronnda   of   dlabarment   of  attomeya 
and  counaelors  at  law  for  unprofeaalonal  con- 
duct, contempta,  and  calumniea  of  courta  and 
Judffea,  see  monographic  note  45  Am.  St.  Ren 
81-86.  ^ 

Aa  to  Juror  wUfuIly  faHlnir  to  attend,  see 
ante  {  288. 

Aa  to  mlabehairior  of  attorney,  see  ante 
S887  et  seq.  and  notes. 

Aa  to  penalty  for  diaobedlence  of  writ  of 
mandate,  see  ante  8  1097. 

Aa  to  power  of  courta,  generally,  see  ante 
U 128,  177,  178  and  notes;  also  monogrraphic 
notes  by  Robert  Desty,  8  L.  R,  A.  684,  689,  9 
L.   R.   A.   666,   667. 

Aa  to  power  of  courta  reapeettnir  the  con- 
duct of  procecdlnsa,  see  ante  ( 128  and  note. 

Aa  to  power  of  Judcea  mt  cbambera,  aee  ante 
{§  165,   166  and  notes. 

Aa  to  power  of  Judaea  out  of  court,  see  ante 
fi  176  and  note. 

Aa  to  power  of  Judicial  oAcera  to  conduct 
proceedings  and  pnnlah  for  contempt,  see  ante 
fit  177,  178  and  notes. 

Aa  to  power  of  anpervtaora  to  pnnlah  for 
contempt,  see  KBRR'S  CYC.  POL.  CODE  {  404T 
and   note. 

Aa  to  removal   and  auapeaaloa  of  attorney, 

see  ante  {  287  and  note. 

Aa  to  aummary  Jnriadlctlon  of  court  over 
attomeya    aa    to    mattera    of    contempt,    see 

monogrraphlo  note  2  Am.  St  Rep.  863,  864. 

Aa  to  aummary  Juriadlcttoa  of  court  over 
attomeya,  ffcaerally,  see  monographic  note 
2  Am.   St.  Rep.   847-862. 

Aa  to  aummary  power  of  court  to  punlab  for 
contempt,  see  monogrraphlc  note  by  Robert 
Desty,  4  L.  R.  A.  128,  129. 
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9.     APPLICABliB    TO     PROBATES     COURT— 

Above  section  is. — Ex  parte  Smith,  63  Cal.  204. 
207. 

4.  ATTORNBY  FILING  ANSWER  AS  A 
GUARDIAN  AD  LITEM  for  infants  without 
order  appointing  him  would  be  suilty  of  con- 
tempt. Record  belns  silent  as  to  such  appoint- 
ment, presumption  Is  that  such  order  was 
regularly  made.— Emerlc  vs.  Alvarado,  64  CaL 
529,  69S.  2  Pac.  Rep.  418. 

&  BRINGING  ACTION  WHICH  CANNOT  BBS 
MAINTAINED  would  rarely  afCord  grounds  for 
proceedings  against  party  for  contempt  any 
more  than  would  setting  up  an  unmaintainable 
defense.  Such  action  may  be  instituted  In 
entire  good  faith,  and,  if  so.  there  would  be 
no  use  of  process.  Liaw  affords  redress  against 
parties  bringing  such  actions  by  costs  which 
they  incur  and  which  are  taxed  against  them. 
If  action  Is  prosecuted  maliciously,  party  ag- 
grieved may  have  action  for  damages.— Reay 
vs.  Butler.  69  Cal.  672.  583.  11  Pac.  Rep.  463. 

C  •*CONTEMPT.»»— Made  special  title  In  code 
wherein  specific  Instances  thereof  are  enumer- 
ated, and  mode  and  limit  of  punishment  there- 
for defined,  but  the  right  for  protecting  itself 
against  contempts  of  its  authority  and  enforc- 
ing punishment  therefor  is  essentially  Inherent 
In  every  court  of  general  Jurisdiction;  and  any 
definition  of  acts  constituting  contempt  or 
limitation  upon  mode  or  extent  of  punishment 
thereof  has  its  appropriate  place  in  statute 
relating  to  Jurisdiction  and  procedure  of  court. 
—Ex  parte  Clancy,  90  CaL  663.  666,  87  Pac. 
Rep.  411. 

7.  ProceedlBgs  ara  «iiasl->«Hmliial  in  their 
nature,  and  an  intent  to  commit  a  forbidden 
act  is  as  essential  to  guilt  as  in  case  of  crim- 
inal offense.~Hutton  vs.  Superior  Court.  147 
CaL  156.   160.  81  Pac  Rep.  409. 

&  DISMISSAL  OF  ACTION.— Party  cannot 
shield  himself  from  legal  consequences  of  his 
acts  by  dismissal  of  action.— Ex  parte  Aoook, 
84  CaL  60.  55.  23  Pac  Rep.  1029. 

•.  DISOBEYING  RESTRAINING  ORDER— 
Om  three  several  days,  makes  party  guilty  of 
three  separate  contempts.  Each  act  violative 
of  injunction  is  separate  contempt.  —  Golden 
Gate  a  H.  M.  Co.  vs.  Superior  Court,  66  Cal. 
187.  192.  8  Pac  Rep.  628. 

10.  EVERY  MISBEHAVIOR  BY  OFFICER 
KENTIONED  In  above  section  does  not  consti- 
tute contempt  of  court.  Such  misbehavior 
must  be  "in  respect  to*'  such  court  or  some 
proceeding  therein.— Hutton  vs.  Superior  Court, 
147  CaL  166.  161.  81  Pac.  Rep.  409. 

11.  EXECUTOR— IB  one  sense  an  olileer  at 

eeart.— Court  makes  and  revokes  his  appoint- 
ment, and  usually  all  his  acts  are  performed 
under  or  subject  to  direction  of  court  and  have 
no  validity  until  court  gives  its  approval.  In 
respect  to  those  matters  In  which  he  acts  only 
under  direction  and  subject  to  approval  of  the 
court,  he  may  be  regarded  as  an  officer  of  the 
court,  and  his  obedience  to  orders  of  court  may 
be  enforced  by  attachment  for  contempt. — Ex 
parte  Smith.  68  Cal.  204,  208. 

IX    FACT  THAT  PARTY  MAY  BE  PROSE- 
CUTED  IN    CRIMINAL   AND    CIVIL   ACTIONS 

doea   not   prevent    prosecution    for    contempt. 


Party  may  be  liable  civilly  and  criminally  for 
'  contempt  upon  officer  In  open  court,  and  at  the 
same  time  may  be  punished  for  indignity  laid 
upon  court.— Ex  parte  Acock,  84  CaL  60.  65,  23 
Pac.  Rep.  1029. 

18.  FAILURE  OF  COURT  TO  PROCEED 
AGAINST  EDITORS  who  have  published  ac- 
counts detrimental  to  defendant  in  criminal 
action,  whereby  such  defendant  has  failed  to 
Obtain  fair  and  impartial  trial,  gives  him  right 
to  make  that  appear  upon  his  motion  for  new 
trial;*  and  question  will  thus  come  properly 
before  supreme  court  for  review. — People  vs. 
Durrant.  116  CaL  179,  209,  10  Am.  Crlm.  Rep. 
499.  48  Pac.  Rep.  75. 

14.  LEGISLATIVE  ENACTMENT  HAVING 
OMITTED  FEATURE  OF  POWER  EXISTING 
INHERENTLY  in  court  to  punish  for  contempt 
does  not  mean  that  such  power  has  ceased  or 
been  taken  away.  It  still  remains  as  part  of 
powers  given  by  constitution. — Burns  vs.  Supe- 
rior Court,  140  Cal.  1,  4,  73  Pac.  Rep.  597. 

15.  LEGISLATURE  COULD  NOT  PROVIDE 
DIFFERENT  PROCEDURE  for  contempts  of 
superior  court  committed  while  in  exercise  of 
its  jurisdiction,  in  proceedings  for  insolvency, 
from  that  which  Is  provided  for  those  commit- 
ted while  exercising  Jurisdiction  in  any  other 
matter. — Ex  parte  Clancy.  90  Cal.  553,  557,  87 
Pac.  Rep.  411. 

IS.  MINISTERIAL  OFFICERS  CANNOT  PUN- 
ISH FOR  CONTEMPT.— Construction  should  not 
be  given  to  constitution  which  would  allow 
ministerial  officers  power  to  punish  individuals 
with  fine  and  Imprisonment.  Such  power  in- 
volves personal  liberty  of  citizen  and  is  in  its 
nature  Judicial  power  of  highest  degree.  It 
cannot  be  exercised  except  after  due  process 
of  law,  and  this  implies  that  it  must  be  vested 
in  some  court,  except  in  those  cases  where 
constitution  has  either  expressly  or  by  neces- 
sary implication  vested  it  elsewhere. — Burns 
vs.  Superior  Court.  140  Cat  1,  12.  13,  78  Pac. 
Rep.   597. 

As  to  power  off  svpervlsors  to  pvnish  for  cos* 
tempt,  see  KERR'S  CYC.  POL.  CODE  |  4047. 

17.  MUNICIPAL  CORPORATION  CANNOT 
BE  ATTACHED  FOR  VIOLATION  OF  INJUNC- 
TION, but  its  officers  who  disobeyed  writ  may 
be;  but  other  corporations  may  be  punished 
for  contempts. — Golden  Gate  C.  H.  M.  Co.  vs. 
Superior  Court,  66  Cal.  187.  192,  3  Pac  Rep.  628. 
See  Mayor  of  New  York  vs.  Staten  Island,  64 
N.  Y.  624;  People  vs.  Albany  etc.  R.  Co..  12 
Abb.  Pr.  (N.  Y.)  171;  United  States  vs.  Mem- 
phis R.  Co.,  6  Fed.  Rep.  237. 

1&  ORIGINAL  ORDER  NOT  RB44UIRING 
PARTY  TO  PERFORM  ACT  Which  order  in 
contempt  proceedings  enjoined  upon  him  and 
for  non-performance  of  which  he  was  ordered 
to  be  imprisoned,  party  punished  for  contempt 
for  such  non-performance  may  bring  certiorari 
and  have  proceedings  against  him  annulled. — 
Dewey  vs.  Superior  Court,  81  Cal.  64,  67.  22 
Pac  Rep.  333. 

19.  PARTY  AGREEING  TO  SECURE  JUDG- 
MENT  IN  FAVOR  OF  CERTAIN  PERSONS  In 

action  pending  in  court,  in  consideration  of 
certain  sum  of  money,  although  such  Judgment 
had  already  been  rendered  before  such  agree- 
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ment  Is  guilty  of  contempt  of  court  (cone.  op. 
by  My  rick.  J.).— In  matter  of  Buckley,  69  Cal. 
1,   13,   10  Pac.  Rep.   69. 

20.  POWER  OF  COURT.—Crcated  hj  coastl- 
tntion  to  punish  for  contempt,  cannot  be  lim- 
ited or  controlled  by  legislature  (dis.  op.  by 
Ross,  J.).— In  matter  of  Buckley.  69  Cal.  1,  2, 
10  Pac.  69. 

21.  To  panlsli  for  eontempt.— Ia  Its  aatwre 
arbitrary,  and  its  exercise  Is  not  to  be  upheld 
except  under  such  circumstances  and  in  man- 
ner prescribed  by  law.  It  Is  essential  to 
validity  of  proceedings  In  contempt  subjecting 
party  to  flne  and  imprisonment  that  showing 
be  made  that  case  in  point  of  Jurisdiction  Is 
within  provisions  of  law  by  which  such  pro- 
ceedings are  authorized,  for  mere  presumptions 
and  intendments  are  not  to  be  indulged  in.  In 
jiupport  of  such  proceedings.— Batchelder  ts. 
Moore,  42  Cal.  414;  Lezinsky  vs.  Superior  Court, 
72  Cal.  610.  611.  14  Pac.  Rep.  104. 

22.  Sane. — Power  to  pvalsh  tor  contempt  la 
inherent  In  all  eonrtsi  Its  existence  is  essential 
to  preservation  of  order  In  judicial  proceeding 
and  enforcement  of  judgments,  orders,  and 
rights  of  court. — Burns  vs.  Superior  Court,  140 
Cal.  1.  4.  73  Pac.  Rep.  697.  See  Copper's  Case, 
32  Vt  263;  Ex  parte  Robinson,  86  U.  a  (19 
Wall.)  605.  bk.  22  Ix  ed.  206. 

2S.  PRESENTATION  UPON  THEATRICAL 
STAGE.— Play  which  la  reproduction  of  facts 
In  nnrder  case  on  trial  before  court  cannot  be 
prevented  by  court.  Liberty  of  press  would  be 
restricted  If  court  attempted  to  prohibit  such 
play.  Order  of  trial  court  commanding  party 
not  to  exhibit  such  play  was  In  effect  an  order 
not  to  commit  contempt  of  court,  and  such 
practice  is  novel  In  extreme.  Court  has  ample 
power  to  protect  Itself  In  ministration  of  jus- 
tice after  contempt  committed.  As  to  offender, 
It  could  punish  him;  as  to  defendant  on  trial. 
If  publication  deprived  him  of  fair  and  Impar- 
tial trial,  new  trial  would  be  awarded  him.— 
Dalley  vs.  Superior  Court,  112  Cal.  94,  99,  62 
Am.  St  Rep.  160,  44  Pac.  Rep.  468,  82  Lb  R  A. 
273. 

24.  PROCEEDINGS  FOR  SETTLEMENT  OF 
ESTATE. — Not  elvU  action  within  meaning  of 
constitution,  nor  Is  amount  of  money  which  by 
order  of  distribution  executor  Is  required  to 
pay  over  to  distributees  a  debt  due  from  execu- 
tor to  distributees.  Issuance  of  execution  for 
enforcement  of  order  of  distribution  is  not 
provided  for  by  code,  and  in  many  cases  such 
remedy  would  be  wholly  inadequate.  Execu- 
tors hold  property  of  estate  in  trust  for  cred- 
itors and  heirs  and  others  Interested  In  estate, 
and  as  such  trustees  their  obedience  to 
orders  of  probate  court  may  be  compelled  by 
proceedings  for  contempt. — Ez  parte  Smith,  63 
Cal.   204.   208. 

25.  •<  PROCEEDING  ^  NECESSARILY  HAS 
DIFFERENT  MEANINGS  according  to  context 
and  subject  to  which  it  relates.  In  Its  more 
general  sense  It  means  all  steps  and  measures 
adopted  In  prosedtttlon  of  defense  of  an  actton, 
and  prooooding  Vn  court  la  act  done  by  author- 
ity or  dlroctlOB  of  court,  express  ot  Implied.—- 
Bums  vs.  Superior  Court,  140  Cal.  1,  6,  6,  78 
Paa.  Rep.  I97« 


26.  PROCEDURE  FOR  INVESTIGATION  OF 
CHARGE  FOR  CONTEMPT— Analogons  to  a 
criminal  procedure,  and  judgment  against  a 
person  guilty  of  the  ofTense  Is  visited  with  flne 
or  imprisonment  or  both— essential  elements 
of  judgment  for  criminal  offense.— Ex  parte 
Gould.  99  Cal.  360,  361,  37  Am.  St.  Rep.  67,  83 
Pac.  Rep.  1112.  21  L.  R.  A.  761. 

27.  PUDLIGATlON  BY  NEWSPAPER  OP 
FAIR  AND  TRUE  REPORT  OF  EVIDENCE  In 

divorce  case  heard  behind  closed  doors  and 
with  witness  excluded  from  room,  and  in  which 
court  had  made  order  "that  no  public  report 
or  publication  of  any  character  of  testimony  In 
case  be  made,**  Is  not  contempt  of  court  under 
any  circumstance,  and  judgment  of  court  pun- 
ishing editor  for  contempt  for  such  publication 
will  be  annulled  on  certiorari.— In  matter  of 
Shortridge.  99  Cat.  626.  628,  635,  37  Am.  St.  Rep. 
78,  84  Pac.  Rep.  227,  21  L.  R.  A.  766. 

28.  SOURCE  OF  POWER  OF  SUPERIOR 
COURT   TO   PUNISH  FOR   CONTEMPT   is    not 

Statutory.  It  Is  dec/r^d  from  conaiiliUlon, 
which  created  court  and  thereby  invested  It 
with  all  powers  Incidental  to  courts  of  common 
law  and  courts  of  equity,  of  which  it  Is  suc- 
cessor.—Burns  vs.  Superior  Court,  140  Cal.  1, 
4,  73  Pac.  Rep.  697. 

29.  TAKING  OF  DEPOSITION.— Clearly  one 
of  proceedings  of  court,  as  was  taking  of  tes- 
timony before  master  or  examiner  In  suit  in 
equity.- Burns  vs.  Superior  Court,  140  Cal.  1, 
9,  73  Pac.  Rep.  697. 

80.  Witness  snmnioned  to  attend  and  glTe 
his  deposition  In  action  Is  person  connected 
with  judicial  proceeding  before  court,  and  his 
attendance  is  matter  appertaining  to  proceed- 
ing in  court.  His  conduct  in  failing  to  attend 
fa  obedience  to  subpcena  Is  therefore  matter 
which  can  be  controlled  by  court,  and,  if  so, 
oovtrol  oan  be  made  effective  only  by  exist- 
ence of  power  to  punish  for  disobedience. — 
Burns  vs.  Superior  Court,  140  Cal.  1.  11,  12.  73 
Pac.  Rep.  697. 

IL     ABUSE  AND  CRITICISM  OF  COURT. 

Aa  to  contempt  committed  by  Insvltlng  writ- 
ten eonunnnlcatlon  to  JndgOy  see  monographic 
note  26  Am.  Rep.  762.  763. 

As  to  contempt  of  court  by  Uhelooa  new«« 
paper  publications,  see  monographic  note  60 
Am.  St.  Rep.  672-686. 

As  to  UahlUty  of  newspaper  proprietor  for 
libel,  published  without  his  knowledge  or  con- 
aont,  see  monographic  note  by  H.  P.  Farnham, 
26  L.  R.  A.  779-781. 

Aa  to  power  of  court  to  prevent  publication 
9€  ervideneo  or  proceedings,  see  monographic 
note  98  Am.  Dec.  414-420. 

81.  AFFIDAVIT  FOR  CHANGE  OF  PLACE 
OF  TRIAL  ON  GROUND  OP  BIAS  or  prejudice 
of  judge  being  material,  relevant,  and  pertinent 
to  tssue  before  court,  is  ground  for  change  of 
venue,  and  party  seeking  such  change  would 
have  right  to  state  In  affidavit  facts  upon 
which  his  charges  of  bias  are  based,  and  could 
not  be  pi^ilshed  for  contempt  of  court  for  so 
doing.— Works  vs.  Superior  Court.  130  Cal.  304, 
809,  62  P«e.  Rop.  507.  See  In  matter  of  Jones, 
108  C^l.  897.  888.  87  Pac.  Rep.  88S. 

81.    AffldlKVit    obleccing'   to    comi>otoncy    of 
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judge  to  try  cause  on  grround  of  bias  and 
prejudice  may  be  filed  by  party  In  support 
of  eucb  motion  without  incurringr  penalties  of 
contempt,  unless  he  purposely  Includes  mat- 
ters wholly  Irrelevant  and  immaterial  and 
which  are  justly  offensive  to  judge  who  must 
psM  upon  motion. — Works  vs.  Superior  Court, 
110  Cal.  304,  309.  62  Pac  Rep.  507. 

IS.    BRIBF  OF  COVN9BIi.^tJstas  lanipiiaire 

diuvspectfsl  to  Ivdffe  of  trial  court,  brief  will 
be  ttricken  from  files  by  supreme  court. — Sears 
TS.  Starbird,  76  Cal.  91,  9S,  16  Pac.  Rep.  581. 
See  Fried  lander  vs.  Sumner  Q.  &  S.  M.  Co.,  61 
CaL  116.  117. 

•4.  GOUNSBl^  nr  CASB—Wllfnlly  employlmff 
laasvsee  manlfeatly  disrespectful  to  Judge  of 
raperlcr  court — a  thingr  not  to  be  anticipated — 
tnpreme  court  will  deem  it  their  duty  to  try 
such  conduct  as  contempt  of  that  court,  and 
to  proceed  accordingly.  Even  in  such  case, 
bowsTsr,  party  represented  by  counsel  com- 
mitting offence  ought  not  ordinarily  to  be 
deprived  of  any  of  his  legal  rights,  and  su- 
preme court  will  reserve  power  to  examine 
transcript  to  ascertain  If  errors  bad  occurred 
to  court  below. — Frledlander  vs.  Sumner  G.  & 
a  M.  Co.,  61  Cal.  116,  117;  Sears  vs.  Starbird, 
75  CaL  91,  92,  16  Pac.  Rep.  631. 

as.  JVDGB  ON  BBNCH  CANNOT  CAST 
ASPERSIONS  upon  character  of  person  not 
party  to  or  participant  in  case  on  trial  without 
right  in  latter  to  defend  himself,  any  more 
than  against  any  other  party. — ^McClatchy  vs. 
Saperior  Court,  119  CaL  413,  417,  51  Pac.  Rep. 
<9C  S9  L.  R.   A.   691. 

it.  LIBKRTT  OF  PRESS  TO  FA1RI.T 
CRITICIZE  CONDUCT  OF  JUDGE  or  decisions 
of  courts,  and  to  expose  and  bring  to  light 
aay  wrongful,  corrupt,  or  improper  act  of 
judicial  officer  is  one  that  should  be  carefully 
preserved  and  protected  by  courts.  If  public 
supervision  and  censure  through  press  or 
otherwise  is  necessary  to  suppress  corruption 
and  keep  channels  of  justice  pure  and  un- 
tainted, right  to  exercise  such  supervision  and 
to  censure  and  expose  wrong-doer  should  be 
and  must  be  upheld  by  court. — Ex  parte  Barry, 
S3  Cal.  603,  608,  20  Am.  St  Rep.  248,  25  Pac. 
Rep.  256. 

37.  Liberty  of  speech  and  press  is  unlimited 
and  unrestrained  upon  all  subjects  whatsoever, 
whether  it  be  decision  or  character  of  judge. 
Only  check  upon  this  liberty  is  responsibility 
for  abuse  of'  it — ^Ex  parte  Barry.  85  Cal.  603, 
«)7.  20  Am.  St.  Rep.  248,  26  Pac.  Rep.  266. 

88.  PURIFICATION— AirectlBg  Judge  fa  In- 
ttvMaal  capacity,  and  not  interfering  with  pro- 
ceedings of  court  over  which  he  presides, 
remedy  could  not  be  by  proceeding  for  con- 
tempL~Ex  parte  Barry,  86  Cal.  608.  607,  20 
Am.  St  Rep.  248,  26  Pac  Rep.  266. 

tH  DmiAgr  course  of  trial,  which  reflects 
on  court  or  assails  litigants,  or  seeks  to  in- 
Ufflldate  witness,  or  spreads  before  jury  an 
odnloD  upon  merits  of  controversy,  or  threat- 
eaa  them  with  public  odium,  or  attempts  to 
dictate  deciaion,  or  in  any  improper  way  en- 
deavors to  influence  determination,  is  unques- 
tionably contempt  of  court.  —  People  vs. 
Dnrrant  116  Cal.  179,  209,  10  Am.  Crim.  Rep. 
a  C.  P.— 109 


499,  48  Pac  Rep.  76.  See  In  matter  of  Short- 
ridge,  99  Cal.  626,  6ft8,  87  Am.  St  Rep.  78,  84 
Pac  Rep.  27,  21  U  R.  A.  766. 

'  40.     Of  troth  as  to  legal  pr6eeedlngs  is  not 

contempt  of  court,  and  criticism  of  action  of 
judge,  if  made  only  in  proper  response  to  un- 
just charge  against  publisher's  veracity  with- 
out intent  to  improperly  influence  proceedings 
of  court  would  not  be  contemptuous. — Mc- 
Clatohy  vs.  Superior  Court,  119  Cal.  418,  417,  61 
Pac.  Rep.  696,  89  L.  R.  A.   691. 

41.  Publisher  of  newspaper  who  assumes  to 
criticise  or  censure  public  ofilcer  or  proceed- 
ings of  court  must  know  whereof  he  speaks. 
If  he  censures  or  charges  falsely,  he  must  be 
held  strictly  accountable.  While  his  right  of 
free  speech  is  protected,  his  abuse  of  it  must 
be  punished. — Ex  parte  Barry,  85  Cal.  608,  608, 
20  Am.  St  Rep.  243,  26  Pac  Rep.v  266. 

IIL     COMPELJLiING  WITNESSES  TO  ANSWER 

QUESTIONS. 

As  to  disobedience  to  snhpoana  or  rofnaal  to 
ho  sworn  or  answer  as  wttncsa  hdng  ynnlshcd 
for  contempt,  see  post  8^991  and  note. 

As  to  refusal  to  testify  or  answer  particular 
Qveatlons,  see  monographic  note  by  Robert 
Desty,  18  Lb  R.  A.  66,  68. 

As  to  rights  and  duties  of  witneasesy  see  post 
IS  2064-2070  and  notes. 

As  to  witnesses  being  honnd  to  answer  qncs- 
tlons,  see  post  §  2064  and  note. 

42.  AFTER  ISSUE  TO  WHICH  QUESTIONS 
WERE  MATERIAL  HAS  BEEN  DETERMINED 

and  investigation  thereof  by  grand  jury  Anally 
concluded,  superior  court  has  no  power  to 
compel  answer  to  questions. — ^Rogers  vs.  Supe- 
rior Court,  146  Cal.  88,  94,  96,  78  Pac.  Rep.  844. 

48.  ANY  ONE  OF  BfANY  QUESTIONS  PRO- 
POUNDED  TO   WITNESS   BEING   RELEVANT 

and  pertinent  witness  may  be  properly  ad- 
judged to  be  in  contempt  for  refusing  to  an- 
swer such  one  question  unless  he  fairly  show 
that  his  answer  would  have  tendency  to  in- 
criminate or  degrade  him. — In  re  Rogers,  129 
Cal.  468,  469,  62  Pac.  Rep.  47. 

44.  ASSERTION  THAT  HIS  TESTIMONY 
TirOULD  HAVE  TENDENCY  TO  SUBJECT  TO 
PUNISHMENT  FOR  FELONY  is  no  answer  to 
refusal  to  be  sworn  as  witness.  Such  privilege 
cannot  be  urged  until  question  is  put  to  him 
after  being  sworn,  answer  to  which  would 
have  tendency  stated.— Ex  parte  Stice,  70  Cal. 
61,  68.  11  Pac.  Rep.  459. 

45.  CONSTRUCTION  WHICH  WOULD  DE- 
PRIVE   COURT   OF    POWER   TO    PUNISH    for 

interference  with  its  proceeding,  which  would 
take  from  court  its  inherent  power  to  compel 
production  of  evidence  necessary  to  decision 
of  causes,  and  substitute  system  which  would 
leave  ability  to  secure  evidence  required  for 
just  and  proper  decision  to  depend  upon  volun- 
tary submission  of  unwilling  witnesses  sum- 
moned by  ah  imbecile  subpoena  issued  by 
powerless  ministerial  ofilcer,  does  not  com- 
mend Itself  to  judgment — Burns  vs.  Superior 
Court  140  Cal.  1,  10,  73  Pac  Rep.  597. 

4d.  COURT  BIUST  ADJUDGE— Whether  an- 
svrcr  to  qncstlon  wronld  have  tendency  to  anb- 
Jeet  witness  to  punishment  for  felony,  and  it 
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cannot  be  called  on  to  do  this  in  advance  of 
question  belngr  puL  To  allow  party  to  refuse 
to  be  sworn  for  such  reason  would  make  such 
person  and  not  Qourt  flnal  judgre,  and  exclude 
court  from  any  consideration  of  matter  what- 
ever.^Ex  parte  Stice,  70  Cal.  61,  63,  11  Pac. 
Rep.  469. 

47.  DECISION  AS  TO  RBLBVANCT  AND 
PERTINENCY  OP  QUESTIONS  PROPOUNDED 

to  witness  is  matter  which  rests  with  Judffe 
and  not  with  witness.  But  such  decision  of 
judge  is  reviewable  by  supreme  court  under 
writ  of  habeas  corpus.  Otherwise  production 
'  of  evidence  would  cease  to  be  under  control 
of  court  and  would  depend  upon  opinion  of 
witness.— In  re  Kogers,  129  Cal.  468,  469,  62 
Pac.  Rep.  47. 

48.  DEPOSITION  TAKEN  BEPORB  JUDGB. 
—By  consenting:  to  take  deposition  of  witness, 
judge  does  not  act  as  mere  ministerial  func- 
tionary, but  In  discharge  of  his  duty  as  Judge. 
Matter  on  hearing  is  cause  pending  In  his 
court  awaiting  flnal  judgments  and  in  every 
step  of  process  is  wholly  within  his  jurisdic- 
tion. Judge  is  not  like  notary  in  such  case, 
mere  ministerial  functionary  endowed  with  no 
power  except  to  write  down  what  witness  con- 
sents to  say;  he  is  judge  of  court  engaged  in 
performance  of  legitimate  jurisdictional  duty; 
he  may  order  attendance  of  witnesses  to  give 
their  depositions,  and  command  them  to  an- 
swer proper  questions.  If  his  orders  are  dis- 
obeyed, he  may  punish  summarily  for  con- 
tempt—Crocker vs.  Conrey,  140  Cal.  213,  217, 
73  Pac.  Rep.   1006. 

40.  EVIDENCE  IMMATERIAL— Effect  of.— 
Matter  sought  to  be  elicited  from  witnesses 
not  having  any  bearing  on  case  on  trial,  nor 
being  material  of  matter  In  issue,  it  is  hard 
to  understand  what  right  court  had  to  inquire 
into  it  or  how  refusal  of  witness  to  answer 
it  constituted  contempt  of  court.— Ex  parte 
Zeehandelaar,  71  Cal.  238.  240,  It  Pac.  Rep. 
269. 

SO.  A  GRAND  JUROR  CANNOT  BE  RB- 
auIRED  TO  ANSIYBR  question  as  to  how  he 
voted  with  respect  to  flnding  of  particular  in- 
dictment, and  his  refusal  to  do  so  is  not  con- 
tempt of  court.— Fx  parte  Sontag.  64  Cal.  525, 
627,  4  Am.  Crlm.  Rep.  623,  2  Pac.  Rep.  402. 

61»  GRAND  JURY— Part  of  eonrt  by  wkleh 
It  Is  convened,  and  is  under  control  of  court. 
Witness  who  appears  before  it  is  subject  to 
lawful  authority  and  control  of  court  ^  same 
manner  and  to  same  extent  as  witnesses  before 
trial  jury,  and  court  has  Jurisdiction  to  deal 
^with  witness  who  defies  authority  of  grand 
jury  and  to  adjudge  him  guilty  of  contempt 
of  court  and  to  punish  him.— In  matter  of 
Gannon.  69  Cal.  641.  543.  11  Pac.  Rep.  240. 

52.  QUESTIONS  ASKED  WITNESS  MUST 
BE  PERTINENT  AND  MATBRIAI^  to  issue. 
Court  has  no  power  to  compel  witness  to  an- 
swer any  others,  and  refusing  to  answer  ques- 
tions not  pertinent  and  material  is  not 
contempt  of  court.— Overend  vs.  Superior  Court, 
131  Cnl.  280.  286.  63  Pac.  Rep.  872. 

53.  SUPERIOR  COURT  MUST  POSSBSS  AliL 
roWRRS  NECESSARY  to  compel  production 
of   evidence    for    uho    In   cases    tried    before    it 


that  were  possessed  by  courts  of  equity  from 
time  immemorial,  including  power  to  provide 
for  taking  of  deposition  and  for  enforcement 
of  proceedings  to  that  end  by  punishment  for 
contempt. — Burns  vs.  Superior  Court,  140  CaL 
1,  7,  73  Pac.  Rep.  697. 

54.  TAKING  OF  DEPOSITION  IS  IN  NO 
TRUE  SENSE  A  PROCEEDING  In  or  of  court 
of  Justice,  and  furnishes  no  authority  for  order 
adjudging  party  guilty  of  contempt  for  re- 
fusing to  attend  before  notary  in  obedience 
to  subpoena  issued  by  such  notary  (dis.  op.  by 
AngeliottI,  J.). — Burns  vs.  Superior  Court,  140 
Cal.  1,  16,  73  Pac.  Rep.  597. 

80.  WITNESS  SHOULD  BB  COMPELLED 
TO  ANSWER  BY  COURT  in  case  where  rights 
of  parties  are  affected,  and  upon  his  refusal 
to  do  so,  court  should  commit  him  for  contempt. 
— Crocker  vs.  Conrey,  140  C&L  213,  218,  73  Pac 
Rep.  1006. 

IV.     DI90BBDIBNCB  OP  PROCESS. 

8«.     CHARACTER    OP    OPFBNSB    IS    SAMB 

whether  committed  by  disobeying  order  made 
In  proceeding  In  Insolvency,  or  In  probate,  or 
in  any  civil  action.  Any  law  for  punishment 
of  this  offense  is  necessarily  of  general  nature, 
and  must  have  uniform  operation.  It  is  dig- 
nity of  court  or  majesty  of  state  as  repre- 
sented by  court  against  which  offense  is  com- 
mitted.—Bz  parte  Clancy,  90  Cal.  668,  557,  27 
Pac.  Rep.  411. 

67.  COMPLAINT  OR  ANSWER  OF  PARTY 
MAY  BB  STRICKEN  OUT  as  penalty  of  dis- 
obedience to  subpoena  when  such  disobedience 
is  wilful  or  intentional. — Clifford  vs.  AUman. 
84  Cal.  528,  688,  84  Pac.  Rep.  292. 

58.  Disobedience  of  order  for  flnal  distribu- 
tion of  estate  by  one  of  executors  of  last  will 
of.  deceased  is  contempt  of  court. — Ex  parte 
Smith.   58   Cal.   204,   207. 

As  to  dlsobedlenee  of  lawful  JodgmeBt  or 
order  of  eovrt  by  execvtory  see  post  8  1440  and 
note. 

As  to  peaaltT  for  refoalnir  to  obey  eltatIo« 
of  probate  coart,  see  post  S  1460  and  note. 

09.  JUDGMENT  DEBTOR  WHO  DISPOSED 
OF  PROPERTY  IN  ORDER  TO  DEFEAT  OR- 

DER  of  referee  upon  proceedings  supplemental 
to  execution,  Is  not  excused  In  not  complying: 
with  order  thereafter  made  commanding  him 
to  turn  over  such  property  so  disposed  of  to 
sheriff  to  be  applied  towards  satisfaction  of 
execution  against  him,  and  he  may  properly 
be  punished  for  contempt  for  not  complying 
with  such  order.— Ex  parte  Kellogg.  64  Cal. 
843,  345.  30  Pac.  Rep.  1030.  See  Ex  parte  Cohen, 
6  Cal.  318:  Oalland  vs.  Oalland,  44  CaL  476,  478, 
18  Am.  Rep.  167. 

60.  NOTARY  TAKING  DEPOSITION  CAN- 
NOT       PUNISH       FOR       CONTEMPT.— Special 

reasons  exist  why  power  to  punish  for  con- 
tempt should  not  be  vested  with  oflicer  taking 
deposition.  He  has  not  means  at  hand  to 
enable  him  to  act  advisedly.  Dispute  may 
exist  as  to  whether  or  not  deposition  is  taken 
in  good  faith  or  Is  resorted  to  for  purpose  of 
abusing  privilege  in  order  to  obtain  Informa- 
tion for  an  object  foreign  to  suit  in  which  It 
Is  taken.  So  there  might  be  question  asked 
calling  for  Immaterial  evidence  which  wltni 
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if  not  bound  to  answer.  Court  In  which  action  is 
pending  has  ultimate  decision  and  should  have 
control  of  proceedings  for  production  of  evi- 
dence, and  it  Js  proper  tribunal  for  decision 
of  all  such  questions.  They  can  properly  be 
presented  and*  decided  upon  hearing  charge  of 
contempt— Burns  vs.  Superior  Court*  140  CaL 
1,  IS.  73  Pae.  Rep.  597. 
As  to  power  of  ootary  to  piuilsk  for  coo- 
.  (cMptv  see  monographic  note  by  H.  P.  Farn« 
ham.  3S  U  R.  A.  S22. 

I  «1.  SOTICK  OP  ORDER  DISOBEYEIK— 
I  Psrty  cannot  excuse  himself  by  showing  that 
'  he  had  no  notice  of  making  order  which  he 
disobeyed  where  he  had  notice  of  application 
for  such  order  and  was  present  and  resisted 
It— Romlne  vs.  Cralle,  8t  CaL  432,  487,  23  Pac. 
Rep  525 

€2.     Aetool  BOtleo  of  lajvnettoa  binds  party, 

although  not  served  with  writ  and  disobedi- 
ence of  such  injunction  is  contempt.— Golden 
Gate  C.  H.  M.  Co.  vs.  Superior  Court,  65  Cal. 
187.  190.   3    Pac.   Rep.   628. 

6S.  PROCEEDINGS  IN  TAKING  OP  DEPO- 
SITIONS—Proeeediags  of  eoort  within  meaning 
of  above  section  and  refusal  to  ob.ey  subpoena 
ttsned  by  officer  taking  deposition  for  attend- 
ance of  witness  at  such  taking  Is  unlawful 
interference  with  proceedings,  and  as  such  is 
pnnlahable  as  contempt  of  court  in  which 
action  is  pending  upon  proper  charge  made 
to  court  by  affidavit. — Burns  vs.  Superior  Court, 
140  Cal.  1,   14,  78  Pac.  Rep.  697. 

fC  PROHIBITORY  AND  MANDATORY  IN- 
JUNCTIONS PENDING  APPEAL.— Prohibitory 
Injunction  remains  in  full  force  pending  ap- 
peal, and  court  may  enforce  obedience  thereto; 
but  mandatory  Injunction  is  stayed  by  opera- 
tion of  such  appeal.  Result  to  final  adjudica- 
tion might  even  be  barren  victory.  Pending 
such  appeal,  therefore,  from  mandatory  in- 
junction, trial  court  could  not  compel  party 
to  do  any  act  which  would  change  subject  of 
litigation  from  state  as  it  existed  when  de- 
cree was  rendered. — Dewey  vs.  Superior  Court, 
Si  CaL  64,  68.  23  Pac.   Rep.  833. 

65.  REFUSING  TO  OBEY  SUBPCENA  IS- 
SUED BY  NOTARY  PUBLIC  before  whom  his 
deposition  was  to  have  been  taken  upon  notice 
does  not  authorize  superior  court  to  punish 
lucb  person  for  contempt.  In  such  case  there 
U  no  actual  contempt  of  court  because  party 
has  committed  no  act  In  presence  of  court, 
aor  has  he  without  presence  of  court  dis- 
obeyed  any  of-  its  Judgments,  orders,  or  pro* 
cessea—Lesinsky  vs.  Superior  Court,  73  Cal. 
S16.  611,  14  Paa  Rep.  104. 

CeMperos  Burns  vs.  Superior  Court,  140  Cal. 
I.  14.  73  Pao.  Rep.  597. 

66.  SERVICE  OP  JUDGMENT  OR  ORDER 
DISOBBYBDy  OR  DEMAND  Upon  person  who 
Is  bound  to  obey  It,  to  do  so,  is  not  made  con- 
dition precedent  by  statute  to  issuing  attach- 
ment against  him  for  disobeying  it  Proof  of 
technical  service  of  order,  and  of  demand  that 
it  be  complied  with,  would  doubtless  establish 
case  of  disobedience  unless  person  upon  whom 
demand  was  made  was  unable  to  comply  with 
It  But  it  should  by  no  means  follow  that 
disobedience    of    order    might    not    be    shown 


without  proof  of  such  formal  service  and  de- 
mand.—Ex  parte  Cottrell,  59  Cal.  420,  421. 

67.  MODE  OF  SERVICE  OP  ORDER  TO 
SHOW  CALSE  UPON  CORPORATION  In  con- 
tempt proceedings  is  not  expressly  provided  for 
In  codes.  View  taken  Is  that  service  of  such 
order,  like  summons,  must  be  made  upon  presi- 
dent or  other  head  of  corporation. — Golden 
Gate  C.  H.  M.  Co.  vs.  Superior  Court,  65  Cal. 
187.  191.  8  Pac.  Rep.  628. 

68.  UNAUTHORIZED  ORDER  AWARDING 
ALIMONY,  and  failure  to  obey  same,  does  not 
bring  party  Into  contempt  of  court. — Hennessy 
vs.  Nlcol.  105  Cal.  138.  142.  38  Pac.  Rep.  649. 

69.  VIOLATION  OR  DISREGARD  OF  UN- 
LAWFUL ORDER  CANNOT  BE  PUNISHED  as 

contempt  of  court.  An  attempt  to  do  so  by 
means  of  Imprisonment  is  excess  of  Jurisdic- 
tion, remedial  by  writ  of  habeas  corpus. — Ex 
parte  Brown,  97  Cal.  83,  85,  31  !Pac.  Rep.  840. 
See  Brown  vs.  Moore,  61  Cal.  432,  436. 

70.  WILFUL  REFUSAL  OF  PARTY  TO 
COMPLY  WITH  DECREE  of  court  of  com- 
petent jurisdiction  directing  him  to  execute 
conveyance  constitutes  contempt  of  such  court, 
and  may  be  punished  as  such. — Seventy-six  L. 
&  W.  Co.  vs.  Superior  Court,  93  Cal.  139,  143, 
28  Pac  Rep.  813. 

V.     INTERFBRXNO  WITH  PROCESa 

^    71.     ATTEMPT   TO    APPEAL    FROM    JUDG- 
MENT  WHICH   HAS    BEEN   MADE   FINAL   by 

the  supreme  court,  query,  whether  or  not  it 
is  contempt  as  deceit  or  abuse  of  process  of 
court.— Heinlen  vs.  Beans,  73  Cal.  240,  241,  14 
Pac.  Rep.  855. 

7S.  ATTORNEY  HAS  RIGHT  TO  ADDRESS 
HIMSELF  TO  COURT  for  purpose  of  putting 
in  motion  power  of  court  to  prevent  commis- 
sion of  criminal  acts  on  part  ef  jury,  or  to 
vacate  proceedings  obtained  by  them,  or  to 
convict  and  punish  persons  guilty  of  them, 
but  it  is  altogether  Irregular,  unlawful,  and 
criminal  to  send  accusatory  and  threatening 
communication  to  court  or  jury  sitting  with 
it  while  engaged  in  discharge  of  its  dutles.>-In 
matter  of  Tyler.  64  Cat.  434,  436,  1  Pac.  Rep. 
884. 

78.  JUROR  WILFULLY  AND  CORRUPTLY 
PERMITTING    ANY    COMMUNICATION    to    be 

made  to  him  relating  to  any  cause  or  matter 
pending  before  him,  except  according  to  regu- 
lar course  of  proceedings,  or  to  receive  any 
bribe  upon  agreement  that  his  vote  or  de- 
cision upon  any  question  which  is  or  may  be 
brought  before  him  for  decision  shall  be  in- 
fluenced thereby,  may  be  punished  for  contempt 
of  court  as  well  as  criminally,  for  such  actions 
taint  with  suspicion  proceedings  which  they 
touch  and  delay  courts  In  exercise  of  their 
functions,  and  if  suffered  to  pass  unpunished 
by  court  they  result  in  paralysis  of  Judicial 
confidence.~In  matter  of  Tyler,  64  Cal.  434, 
436,  1  Pac.  Rep.  884. 

74.  LETTER  SENT  TO  GRAND  JURY 
WITHOUT  PURPOSE  EXCEPT  TO  EXASPER. 

ATE  jurors  by  aspersions  upon  their  official 
conduct  which  It  contained,  or  to  deter  them 
from  performing  their  duties  by  threats  of 
public  clamor,  or  to  create  distrust  and  want 
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of  conflclence  In  any  action  they  mlffht  take, 
Is  punishable  as  contempt  of  court.  Attorney 
sending  such  letter  unlawfully  Interferes  with 
proceedings  of  court.— In  matter  of  Tyler,  64 
Cal.  434.  437,  438,  1  Pac  Rep.  884. 

76.  L.IBEfRTY  OF  PRESS  STOPS  WHERE 
FURTHER  EXERCISE  WOULD  INVADE 
RIGHTS  of  others.  It  cannot  assail  litigants 
during  progress  of  trial,  dictate  verdict  or 
judgment,  or  spread  before  Juries  its  opinion 
of  merits  of  cases  which  are  on  trial. — In  mat- 
ter of  Shortrldge,  98  Cal.  626,  528,  533,  37 
Am.  St.  Rep.  78,  34  Pac  Rep.  227,  21  L.  R.  A. 
755. 

76.  OBSTRUCTING  AND  TAKING  FROM 
POLICE    OFFICER    BY    MEANS    OF    LEGAL 


PROCESS  certain  personal  -property  taken  by 
such  officer  under,  search-warrant  issued  by 
judge  of  superior  court  for  purpose  of  securing 
certain  documents  averred  to  have  been  used 
as  means  of  committing  felony,  is  contempt  of 
court,  and  punishable  as  such.-^In  matter  of 
Ik>wenthal,  74  Cal.  109,  110,  6  Am.  St.  Rep. 
424,   15   Pac.   Rep.   859. 

77.     POWER  TO  PUNISH  FOR  CONTEMPT— 
Vested  in  courts  for  their  own  protection. — Its 

object  Is  to  Insure  respect  for  their  rules  and 
orders,  obedience  to  their  processes,  and  free- 
dom from  disturbance,  or  interference  with  duo 
and  regular  course  of  their  proceedings. — Peo- 
ple vs.  Durrant,  116  Cal.  179,  209,  10  Am.  Grim. 
Rep.  499,  48  Pac.  Rep.  76. 


§1210.  BE-ENTfiT  ON  PBOPEKTY  AFTER  EVICTION,  WHEN  A  CON- 
TEMPT. Every  person  dispossessed  or  ejected  from  or  out  of  any  real  property, 
by  the  judgment  or  process  of  any  court  of  competent  jurisdiction,  and  who,  not 
having  right  so  to  do,  re-enters  into  or  upon,  or  takes  possession  of  any  such  real 
property,  or  induces  or  procures  any  person  not  having  right  so  to  do,  or  aids  or 
abets  him  therein,  is  guilty  of  a  contempt  of  the  court  by  which  such  judgment  was  ^ 
rendered  or  from  which  such  process  issued.  Upon  a  conviction  for  such  contempt, 
the  court  must  immediately  issue  an  alias  process,  directed  to  the  proper  officer, 
and  requiring  him  to  restore  such  possession  to  the  party  entitled  under  the  original 
judgment  or  process  (or  to  his  lessor  or  to  his  grantor).  And  no  appeal  from 
the  order  directing  the  issuance  of  an  alias  writ  of  possession  shall  stay  the  execu- 
tion thereof,  unless  a  written  undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  effect  that  he  will  not  commit  or  suffer  to  be 
committed  any  waste  therein,  and  if  the  order  be  affirmed  or  the  appeal  dismissed 
he  will  pay  the  value  of  the  use  and  occupation  of  the  property  from  the  time  of 
his  unlawful  re-entry  until  the  delivery  of  the  possession  thereof,  pursuant  to  the 
judgment  or  order,  not  exceeding  a  sum  to  be  fixed  by  the  judge  of  the  court  by 
which  the  order  for  the  alias  writ  was  made,  and  which  must  be  specified  in  the 
undertaking. 
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History:  Enacted  March  11,  1872;  amended  Marcb  88,  1893,  Stats,  and 
Amdts.  1893,  p.  281;  bj  Code  Coram jssion,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  193,  act  held  unconstitutional,  see  history,  8  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Alias  writ  of  restitution  must  issue. 

3.  Issue  of  title  cannot  be  tried  by  proceedings 

for  contempt. 

4.  Judgment  having  been  fully  executed  by  put- 

ting plaintiff  into  possession. 
9.  Mandamus  will  lie  to  compel  judge     to  hear 
and  determine. 

6.  Person  accused  must  be  one  who  has  been 

ejected. 

7.  Proceeding  is  not  barred  by  reason  of  not 

having  been  commenced. 

8.  Section  is  designed  not  only  to  protect  court. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Larrabee  vs.  Selby,  52 
Cal.  506,  508  (construed);  Huerstal  vs.  Mulr, 
62  Cal.  479,  480  (applied);  In  matter  of  Buckley, 
69  Cal.  1.  4,  10  Pac.  Rep.  69  (cited);  Temple 
vs.  Superior  Court.  70  Cal.  211,  212,  11  Pac. 
Rep.  699  (applied);  Rousset  vs.  Reay  (Cal. 
Jan.    8.    1898),    81   Pac.    Rep.    900    (construed); 


Dutra  vs.  Perelra,   136  CaL  t20,  67   Paa  Rep. 
881  (cited). 

a.  ALIAS  WRIT  OP  RESTITUTION  MUST 
ISSUE  upon  conviction  of  defendant  of  con- 
tempt for  re-en  terlncT  lands  from  which  he 
had  been  ejected;  court  has  no  discretion  to 
refuse  It.— Huerstal  vs.  Muir,  62  Cal.  479,  480. 

8.  ISSUE  OF  TITLE  CANNOT  BE  TRIED 
BY  PROCEEDINGS  FOR  CONTEMPT.— If  after 
Judsrment  for  plaintiff  defendant  acquires  title 
to  premises  In  dispute,  he  has  ri^rht  of  entry, 
and  court  cannot  punish  him  for  enteringr 
under  his  title;  but  issue  of  such  title  should 
be  tried  in  appropriate  action  In  which  verdict 
of  jury  or  findings  of  court  may  be  had  upon 
issues  properly  framed  for  purpose  of  definite- 
ly  determining  question  of  title. — Larrabee  vs 
Selby,  62  CaL  506,  608.  See  Maboney  vs.  Van 
Winkle,  38  Cal.  448,  468. 

4.     JUDGMENT      HAVING      BEEN      FULLl 
EXECUTED    BY   PUTTING   PLAINTIFF   INTO 
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POS81SS8IOM,  alias  writ  will  not  issue  except 
upon  an  adjudication  that  defendant  was  ffuilty 
of  contempt. — Rousset  vs.  Reay  (Cal.  Jan,  8, 
mS),  31  Pac  Rep.  900. 

B.  MANDAMUS  WILI^  LIE  TO  COMPBIi 
JTDOB  TO  HfiAR  AND  DBTBRMINB  proceed- 
ings to  have  defendant  in  action  brouffht  to 
recover  possession  of  certain  land  adjudered 
guilty  of  contempt  for  re-entering  upon  land 
from  which  he  had  been  ejected  under  exedu- 
tlon  issued  in  said  action. — Temple  vs.  Superior 
Court.  70  Cal.  211,  212,  11  Pac.  Rep.  699. 

«.  PERSON  ACCUSED  MUST  BE  ONE  WHO 
HAS  BEEN  EJECTED  or  dispossessed  as  pro- 
vided In  section,  and  unless  he  be  such  person 
sot  has  no  application  and  he  cannot  be  ffuUty 


of    contempt — Batchelder    vs.    Moore,    42    CaL 
412,  416. 

7.  PROCEEDING  IS  NOT  BARRED  BY 
REASON  OF  NOT  HAVING  BEEN  COM- 
MENCED within  five  years  after  date  of  Judgr- 
ment. — ^Temple  vs.  Superior  Court,  70  Cal.  211, 
11  Pac.  Rep.  699. 

8.  SECTION  IS  DESIGNED  NOT  ONLY  TO 
PROTECT  COURT  from  contempt  of  its  au- 
thority, Judgment,  or  process,  but  also  to  give 
party  materially  injured  an  additional  remedy 
by  restoring  him  to  possession  of  property 
from  which  he  was  dispossessed  by  act  of  con- 
tempL — ^People  ez  reL  lAmby  vs.  Dwlnelle,  29 
Cal.  6ta,  684. 


§  1211.  A  CONTEMPT  COMMITTED  IN  THE  PRESENCE  OF  THE  COURT 
HAT  BE  PUNISHED  SUMMARILY.  WHEN  NOT  SO  COMMITTED  AN  AFFI- 
DAVIT  OR  STATEMENT  SHALL  BE  MADE.  When  a  contempt  is  committed 
in  the  immediate  view  and  presence  of  the  court,  or  judge  at  chambers,  it  may  be 
punished  summarily;  for  which  an  order  must  be  made,  reciting  the  facts  as  occur- 
ring in  such  immediate  view  and  presence,  adjudging  that  the  person  proceeded 
against  is  thereby  guilty  of  a  contempt,  and  that  he  be  punished  as  therein  pre- 
scribed. When  the  contempt  is  not  committed  in  the  immediate  view  and  presence 
of  the  court,  or  judge  at  chambers,  an  affidavit  shall  be  presented  to  the  court,  or 
judge,  of  the  facts  constituting  the  contempt,  or  a  statement  of  the  facts  by  the 
referees  or  arbitrators,  or  other  judicial  officer. 

History:     Enacted  March  11,  1872,  re-enactment  of  §481  Practioe  Act 


1,2.  Applied,  dted,  oonetrued,  referred  to. 
3,4.  Affidavit  of  facts  constituting  contempt. 

5.  Same— Constitutes  complaint. 

6.  Same — Distinction. 

7.  Charge  made  upon  information  and  belief. 

8.  Contempt  committed  in  presence  of  coort 

— What  order  must  show. 

9.  Contempt  committed  without  presenoe  of 

court — By  instructing  party  not  to  pro- 
duce certain  books. 

10.  Same — What  affidavit  must  show. 

IL  Contempt  proceeding  is  {resented  in  cause 
out  of  which  it  grows. 

12.  Court  takes  judicial  notice  of  proceedings 
before  it. 

18.  Failing  to  appear  in  person  before  eourt 
when  ordered  to  do  so. 

14.  Loss  of  jurisdiction  by  lapse  of  time — 
Contempt    committed    in    presence    of 
court. 
15,16.  Order  for  contempt  must  show  jurisdic- 
tion. 

17.  Same — Failure  to  urge  want  of  jurisdic- 

tion. 

18.  Order  for  contempt  not  stating  questions 

asked  witness. 

19.  Party  is  entitled  to  know  with  what  he  is 

charged. 

20.  Bequirement  that  facts  be  stated  in  order. 

21.  Bequirement   that    act   to    be    performed 

should  be  specified. 

1.     APPLIED,     CITBD,     CONSTRUDD,     RB- 
nSRRBD    TO,    etc — 1. '  Code    nectloii. — Roe    vs. 

Superior   Court,   60   Cal.   98    (cited);    Ex   parte 
Zeehandelaar,    71    Cal.    238,    240,    12    Pa&    Rep. 


269  (construed);  Ex  parte  Henshaw,  78  Cal. 
486,  497,  16  Pac.  Rep.  110  (cited);  Ex  parte  Ah 
Men,  77  Cal.  198,  200,  201,  11  Am.  St.  Rep.  263, 
19  Pac.  Rep.  380  (construed);  Ex  parte  Gordan, 
92  C^al.  478,  480,  27  Am.  St.  Rep.  154,  28  Pac. 
Rep.  489  (construed);  Ex  parte  Rickert,  126 
Cat.  244,  246,  68  Pac.  Rep.  649  (construed); 
Overend  vs.  Superior  Court,  131  Cal.  280,  284. 
68  Pac  Rep.  872  (construed);  Burns  vs.  Su- 
perior Court,  140  Cal.  1,  2,  73  Pac.  Rep.  597 
(cited);  Crocker  vs.  Conrey,  140  Cal.  213,  217. 
78  Pac  Rep.  1006  (cited);  Ex  parte  Hoar,  146 
Cal.  132,  183,  79  Pac.  Rep.  863  (construed). 

9.  Same  —  2.  Praetlce  Act  (  481.  —  Ex  parte 
Rowe,  7  Cal.  181,  183  (cited);  Batchelder  vs. 
Moore,  42  Cal.  412,  416   (construed). 

8.  AFFIDAVIT  OF  FACTS  CONSTITUTING 
CONTEMPT  shall  be  presented  when  allegingr 
coniempt  is  not  committed  in  presence  of 
court.  If  no  affidavit  be  presented,  there  is 
nothing  to  set  power  of  court  in  motion,  and  if 
affidavit  as  presented  fails  to  state  substantive 
facts  constituting:  contempt  on  part  of  accused, 
same  result  must  follow — for  there  Is  no  dis- 
tinction between  utter  absence  of  affidavit  and 
presentation  of  one  which  is  defective  in  sub- 
stance in  statinff  facts  constituting:  alleged 
contempL^Batchelder  vs.  Moore.  42  Cal.  412, 
416. 

4.  Affidavit  need  not  set  forth  pendency  of 
ease  or  proceedingr.  nor  provisions  of  order  of 
court  which  had  been  violated,  for  althougrh 
contempt  of  court  is  specific  criminal  offense 
and  judgrment  of  conviction  thereof  Is  same  as 
Juderment    in   criminal    case,   yet   practice   has 
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always  been  to  prosecute  matter  of  contempt 
in  case  or  proceedings  out  of  which  It  arose, 
and  not  as  separate  proceedings  with  title  of 
its  own.— Ex  parte  Ah  Men,  77  Cal.  198,  200.  11 
Am.  St.  Rep.  263,  19  Pac.  Rep.  380. 

8.  CoBstlfotea  compUilnty  and  unless  It 
chargres  facts  constitutingr  contempt,  court  is 
without  jurisdiction  to  proceed.— Button  vs. 
Superior  Court,  147  CaL  156,  169,  81  Pac  R«p. 
409. 

6L  DIstlnetloB  between  complaint  or  affi- 
davit which  charges  no  offense  at  all,  and  one 
which,  thouffh  Inartlflcially  drawn.  Intimates 
existence  of  facts  necessary  to  constitute 
offense,  must  be  made  in  determinlngr  on 
habeas  corpus  whether  court  had  Jurisdiction. 
—Ex  parte  Ah  Men,  77  Cal.  198.  201,  11  Am.  St. 
Rep.  263,  19  Pac.  Rep.  380. 

7.  CHARGE  MADE  UPON  INFORMATION 
AND  BELIEF  will  not  make  judertnent  of  con- 
viction void  after  party  has  had  full  and 
fair  hearingr.  It  would  be  impossible  In  many 
cases  of  contempt  committed  out  of  presence 
of  court  to  secure  apprehension  of  guilty  par- 
ties if  every  fact  essential  to  sustain  Judgment 
were  required  to  be  stated  in  positive  terms. — 
Ex  parte  Acock,  84  Cal.  50.  64.  28  Pac  Rep. 
1029. 

8.  CONTEMPT  COMMITTED  IN  PRESENCE 
OF  COURT— Wbat  order  uiiet  show. — Order  ad- 
judicating contempt  must  contain  recital  of 
facts  which  make  out  case  of  contempt. — 
Overend  vs.  Superior  Court.  131  Cal.  280,  284, 
G3  Pac.  Rep.  372.  See  People  ex  rel.  Field  vs. 
Turner,  1  Cal.  162,  166;  Ex  parte  Rowe,  7  Cal. 
181,  183;  Batchelder  vs.  Moore,  42  Cal.  412,  416; 
Ex  parte  Zeehandelaar,  71  Cat.  238,  241.  12 
Pac.  Rep.  259;  Schwarz  vs.  Superior  Court.  Ill 
Cal.  106,  112.  48  Pac.  Rep.  680. 

8.  CONTEMPT  COMMITTED  WITHOITT 
PRESENCE  OF  COURT— By  Instmctlng  party 
not  to  prodaee  certain  books  in  court  which 
he  had  been  ordered  to  produce,  does  not  au- 
thorize commitment  for  contempt  unless  pre- 
ceded by  affidavit  showing  facts  constituting 
contempt,  or  by  citation  or  notice  to  show 
cause.— Ex  parte  Rickert.  126  Cal.  244.  246.  68 
Pac  Rep.  649. 

As  to  contempts  committed  wlthovt  prceence 
of  court,  and  attaebment  therefor*  see  post 
f  1212  and  note. 

10.  Wlmt  aflldavit  most  ,  show. — Affidavit 
of  facts  forming  basis  of  jurisdictional  action 
for  contempt  committed  without  presence  of 
court  must  show  upon  its  face  cause  of  con- 
tempt, and  if  it  does  not  then  court  is  wanting 
in  Jurisdiction,  and  order  of  contempt  is  void. — 
Overend  vs.  Superior  Court,  131  Cal.  280,  284. 
63  Pac.  Rep.  872;  Hutton  vs.  Superior  Court, 
147  Cal.  166.  169,  81  Pac.  Rep.  409. 

11.  CONTEMPT  PROCEEDING  IS  PRE- 
SENTED IN  CAUSE  OUT  OF  WHICH  IT 
GROWS,  as  matter  of  convenience,  but  it  is 
separate  and  distinctive  matter  and  no  part 
of  original  case. — People  vs.  Durrant,  116  Cal. 
179,  209,  10  Am.  Crim.  Rep.  499.  48  Pac.  Rep. 
75. 

12.  COURT  TAKES  JUDICIAL  NOTICE  OF 
PROCEEDINGS  REFORE  IT.  and  orders  made, 
and  facts  constituting  contempt  are  sufficiently 


stated  if  acts  done  in  violation  of  order  er 
writ  are  set  forth. — Ex  parte  Ah  Men,  77  Cal. 
198,  201,  11  Am.  St.  Rep.  263,  19  Pac.  Rep.  380 

IS.  FAILING  TO  APPEAR  IN  PERSON  BE- 
FORE  COURT   WHEN    ORDERED   TO  DO    SO, 

and  show  cause  why  he  should  not  be  pun- 
ished for  contempt  In  failing  to  obey  order 
requiring  payment  of  alimony  in  action  then 
pending  before  court,  is  not  contempt  com- 
mitted In  presence  of  court,  and  there  should 
be  an  affidavit  stating  facts  constituting  con- 
tempt—Ex parte  Gordan,  92  Cal.  478,  480.  27 
Am.  St.  Rep.  164.  28  Pac    Rep.  489. 

14.  LOSS  OF  JURISDICTION  BY  LAPSE  OF 
TIME. — CoBteatpt  committed  In  preeeii««  of 
eomrtf  but  no  steps  being  talcen  to  punish  party 
or  retain  jurisdiction  until  fifty  days  thereafter 
when  order  adjudging  party  guilty  of  contempt 
and  imposing  fine  was  made  without  notice  of 
any  kind,  court  lost  jurisdiction  of  process 
against  party  for  contempt,  and  order  and 
commitment  are  void.— In  re  Foote.  76  Cal.  643, 
644,   18   Pap.  Rep.  678. 

15.  ORDER  FOR  CONTEMPT  MUST  SHOW- 
JURISDICTION. — Court  exercises  special  and 
limited  jurisdiction  In  cases  of  contempt,  and 
its  authority  to  Impose  fine  or  term  of  Im- 
prisonment must  be  shown  by  record  to  con- 
vict. Order  stating  that  party  was  sworn  and 
examined  as  witness  but  refused  to  answer 
certain  questions  (not  stating  them)  after  be- 
ing ordered  to  do  so  by  court,  and  adjudging 
him  guilty  of  contempt  until  he  shall  answer 
such  questions.  Is  wholly  insufficient  to  show 
Jurisdiction,  and  official  reporter's  notes  of 
proceedings  leading  up  to  order  are  no  part 
of  record.— Ex  parte  Hoar.  146  Cal.  132,  133, 
79  Pac.  Rep.  863. 

16.  Facts  shown  by  order  adjudging  party 
guilty  of  contempt  In  presence  of  court,  not 
In  fact  showing  such  contempt,  party  must 
be  released  on  habeas  corpus.— Ex  parte  Zee- 
handelaar. 71  Cal.  238,  241,  12  Pac  Rep.  269. 

As  to  reeltlBg  the  faetsy  see  post  8  1219  and 
note. 

17.  Fallare  to  orge  want  of  Jnrlsdlctlom  be- 
fore trial  court,  adjudging  him  guilty  of  con- 
tempt does  not  preclude  party  from  availing 
himself  of  such  objection  thereafter  on  writ 
of  habeas  corpus  of  supreme  court.  If  court 
Is  entirely  without  jurlsdiotlon.  order  Is  void.— 
Ex  parte  Zeehandelaar.  71  Cal.  238.  242.  13 
Pac.  Rep   269 

18.  ORDER  FOR  CONTEMPT  NOT  STAT- 
ING QUESTIONS  ASKED  WITNESS,  which  he 
was  adjudged  guilty  of  contempt  for  not  an- 
swering, it  follows  that  supreme  court  does 
not  know  anything  about  either  their  mate- 
riality or  pertinency  to  issue  on  trial.  There 
being  no  recital  in  order  of  contempt  that 
questions  and  answers  thereto  were  mate- 
rial and  pertinent  to  issue,  there  is  no 
affirmative  showing  of  jurisdiction,  and  order 
adjudging  defendant  guilty  of  contempt  is 
void,  and  should  be  annulled.— Overend  vs. 
Superior  Court.  131  Cal.  280,  286.  6S  Pac.  Rep. 
872. 

IS.  PARTY  IS  ENTITLED  TO  KNOW  W^ITH 
WHAT  HE  IS  CHARGED,  and  contempt  being' 
erimlnal  proceeding,   it   will  not  be  presumed 
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bf  lupreme  court  In  proceediners  on  certiorari 
that  party  was  held  gtiilty  of  some  act  not 
itp«ctflcally  atleered  in  affidavit  or  covered 
thereby.  OffenBe  beinff  criminal  in  its  nature, 
both  charge  and  flndingr  and  Judgrment  of  court 
thereon  are  to  be  strictly  construed  in  favor 
of  accused. — Schwars  vs.  Superior  Court,  111 
Cal.  10«,  112,  43  Pao.  Rep.  680. 

M.  RB<|I7fRB1liBNT  THAT  FACTS  BE 
STATED  I2f  ORDBR  adjudsinsr  party  STuilty 
of  contempt  demands  that  questions  addressed 
to  witness    for   refusal   to   answ«r   which    he 


was  adjudgred  ?u!Uy  of  contempt  must  be 
stated  in  order. — Overend  vs.  Superior  Court. 
131  Cal.  280,  2S6,  63  Pac.  Rep.  372. 

21.     RSQUIREMENT     THAT     ACT     TO     BB 
PERFORMKD     SHOULD     BB     SPBCIFIBD     in 

warrant  of  commitment  had  in  view  object  of 
affordingr  means  to  other  courts  of  judgrlnff  of 
its  correctness.  Warrant  of  commitment  should 
state  all  material  facts  upon  which  action  of 
court  is  predicated. — Ex  parte  Rowe,  7  Cal.  181, 
188. 


§  1212.  A  WABRANT  OF  ATTACHMENT  MAY  ISSUE  OB  A  NOTICE  TO 
SHOW  CAUSE.  When  the  contempt  is  not  committed  in  the  immediate  view  and 
presence  of  the  court  or  judge,  a  warrant  of  attachment  may  be  issued  to  bring 
the  person  charged  to  answer,  or,  without  a  previous  arrest,  a  warrant  of  commit- 
ment may,  upon  notice,  or  upon  an  order  to  show  cause  be  granted ;  and  no  warrant 
of  commitment  can  be  issued  without  such  previous  attachment  to  answer,  or  such 
notice  or  order  to  show  cause. 

Histoiy:     Enaeted  March  11,  1872,  subBtantial  re^enaetment  of  1 482  Prae- 
tiee  Act. 


1.  Applied;  eited,  eoBBtrued,  referred  to. 

2.  Denial   to   party   of  benefit   of   notice — 

Would  be  in  effect  to  Uenj  that  he  ia 
entitled  to  notice. 
8.  Falling  to  appear  in  person  before  court 
on  order  to  show  eause. 

4.  Inability  to  comply  with  order. 

5.  Order  to  show  cause — ^May  be  iaaned  upon 

affidavit. 
6L  Same — Appearance  by  counsel  in  answer 
to  order  to  show  cause. 

7.  Same — Party  need  not  necessarily  be  pres- 

ent at  hearing. 

8.  Party   whe  wilfully  conceals  himself  to 

avoid  service  of  order  to  show  cause. 

9.  Proceed  logs    required    by    above    section 

must  be  taken. 

10.  Question  whether  order  had  been  disobeyed 

— One  of  fact. 

11.  Service  of  papers — ^Mere  delivery  to  per- 

son  in    Missouri   of   certified   copy   of 
order. 

12.  Same— Mode  of  service  to  show  cause — 

Upon  corporation  in  contempt. 
13,14.  Same — Same— Upon  attorney. 
15.  Warrant  of  commitment. 

L  APPLIED,  CTTflSD,  CONSTRVBD,  RBS- 
FBRRBD  TO,  etc.  in:  Ex  parte  Cottrell,  59 
Cal.  420,  421  (construed):  Ex  parte  Rush,  60 
Cal.  5,  6  (construed):  Oolden  Gate  C.  H.  M.  Co. 
Ts.  Superior  Court,  65  Cal.  187.  191,  3  Pac.  Hep. 
C28  (construed);  Ex  parte  Henshaw.  73  Cal. 
4S6.  497,  16  Pac.  Hep.  110  (applied);  Ex  parte 
Rickert.  126  Cal.  244,  245,  58  Pac  Rep.  549 
(construed). 

2.  DBNIAL  TO  PARTY  OF  BBNEFIT  OF 
KOTICB — "Would  be  In  effect  to  deny  that  he 
to  cat  It  led  to  aotlee  at  all. — "So  person  shall  be 
personally  bound  until  he  has  had  his  day  tn 
court,  until  he  has  been  duly  cited  to  appear, 
and  has  been  afforded  an  opportunity  to  be 
heard.  Judgrment  without  such  citation  and 
opportunity  lacks  all  attributes  of  judicial 
determination;  ita  judicial  usurpation  and  op- 


pression can  never  be  upheld  where  justice  is 
justly  administered. — ^McClatchy  vs.  Superior 
Court,  119  Cal.  413,  420.  51  Pac.  Rep.  696,  39 
Li.  R.  A.  691. 

8.     FAILING  TO  APFBAR  IN   PBRSON  BB- 
FORB  COURT  ON  ORDER  TO   SHOW  CAUSES   ! 

why  he  should  not  be  adjudged  guilty  of  con-  I 
tempt   for   falllns   to   pay   alimony  In   divorce 
action  pending  before  court.  Is  no  Jurisdictional    j 
basis    for    presumption    for    contempt.      Party   ' 
has    rlgrht   to   appear    either    in   person    or    by 
counsel.     An   appearance   by   counsel    Is   sufH- 
dent— Ex  parte   Gordan,   92   Cal.    478,   480,   27 
Am.  St.  Rep.  164,  28  Pac.  Rep.  489. 
See  pars.  6,  7  thia  note. 

4.     INABILITY  TO  COMPLY  WITH  OBPB&R 

Is  reason  why  person  should  not  be  puniabad 
for  disobeylngr  It.  But  question  whether  it 
was  In  his  power  to  obey  la  one  of  fact  which 
court  making:  order  had  to  determine,  and 
statement  of  party  under  oath  that  he  was 
unable  to  comply  with  such  order  is  not  abso- 
lutely conclusive.  Court  may  have  good  and 
sufficient  reasons  for  disbelieving:  such  state- 
ment, and  supreme  court  could  not  determine 
that  question  upon  application  for  habeas  cor- 
pus without  reviewing  all  evidence  introduced 
upon  hearing  before  superior  court,  and  that 
they  are  not  allowed  to  do  In  such  proceeding. 
-— £x  parte  Cottrell,  59  Cal.  420,  422. 

6.  ORDBR  TO  SHOW  CAUSE— May  be  la- 
■oed  npoB  alBdavlt  stating  facts  constituting 
contempt  If  not  committed  in  presence  of 
court — Ex  parte  Henshaw,  73  Cal.  486,  497,  16 
Pac.  Rep.  110. 

Aa  to  aeeeaalty  for  ftotlee^  see  par.  2  tbis 
note. 

6L  Appeamnee  by  eomtsel  In  answer  to  or- 
der te  aliaw  came,  and  submitting  evidence 
upon  merits  of  application,  and  resisting  same 
without  objection  of  want  of  personal  service, 
is  sufficient  to  give  court  Jurisdiction. — Foley 
vs.  Foley,  120  Cal.  33,  39,  63  Am.  St.  Rep.  147» 
62  Pac.  Rep.  122. 
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7.  Party  need  not  neeesaarlly  be  present  at 
hearing,  nor  can  he  be  required  to  be  there.— 
Foley  vs.  Foley,  120  Cal.  33.  39,  63  Am.  St.  Rep. 
147,  52  Pac.  Rep.  122.  See  Ex  parte  Oordan, 
92  Cal.  478,  480,  27  Am.  St.  Rep.  164,  28  Pac. 
Rep.  489. 

B.  PARTY  WHO  WILFULLY  CONCBAL9 
BIMSELF  TO  AVOID  SBRYICE  OF  ORDER 
TO  SHOW  CAUSE  why  he  should  not  be  ad- 
judged sullty  of  contempt  for  dlsobeyingr  legal 
order  of  court  cannot,  by  such  means,  defeat 
power  of  court.  Such  party  being  officer  of 
corporation,  which  appeared  by  its  attorney, 
court  may  direct  order  to  ahow.  cause  to  be 
served  on  attorney,  since  defendant,  by  reason 
of  his  own  acts,  could  not  be  served  personally. 
—Golden  Gate  C.  H.  M.  Co.  vs.  Superior  Court, 
66  Cal.  187.  192,  S  Pac.  Rep.  628 

9.  PROCBBDIN6S  RBM4UIRBD  BY  ABOVB 
SECTION  MUST  BE  TAKEN  to  bring  petitioner 
into  contempt,  otherwise  he  will  be  discharged 
on  habeas  corpus.  Party  Is  entitled  to  notice 
of  order,  and  opportunity  to  show  cause  why 
he  should  not  be  Imprisoned  for  disobedience 
of  order  of  court.^Bx  parte  Rush.  60  Cal.  6.  6. 

10.  QUESTION  WHETHER  ORDER  HAS 
BEEN  DISOBEYED— One  of  fact  which  the 
court  making  order  had  to  determine,  and  such 
determination  cannot  be  reviewed  in  applica- 
tion for  discharge  upon  habeas  corpus. — Ex 
parte  Cottrell.  69  Cal.  420.  421. 

11.  SERVICE  OF  PAPERS.— Mere  delivery 
to  person  In  Mlssoarl  of  eertllled  copy  of  order 

made  by  court  in  this  state  would  not  be  ser- 
vice upon  him  within  meaning  of  law. — John- 
son vs.  Superior  Court.  63  Cal.  678.  680. 

12.  Mode  of  aervleo  to  show  eanae— Upon 
eorporatlon    In    eontempt    proceedings    is    not 


expressly  provided  for.  Order  to  show  cause 
is  "paper  to  bring  party  into  contempt**  within 
meaning  of  §91015.  1016  ante,  and  ordinarily 
service  of  such  paper  like  that  of  summons 
must  be  upon  president  or  other  bead  of  cor- 
poration.—Golden  Gate  C.  H.  M.  Co.  vs.  Superior 
Court.  66  Cal.  187,  191.  8  Pac  Rep.  628. 

Conparei  Johnson  vs.  Superior  Court.  68  Cal. 
678.  680;  Hennessy  vs.  Nicol.  106  Cal.  138.  S8 
Pac.  Rep.  649;  lArson  vs.  Larson,  9  8.  D.  1.  5, 
67  N.  W.  Rep.  842. 

18.  8nai»T-Upon  attoracr  of  party  to  bring 
such  party  into  contempt  is  not  proper.  Order 
must  be  served  on  party  himself  before  he 
can  be  brought  into  contempt  for  not  comply- 
ing with  such  order. — Johnson  vs.  Superior 
Court,  68  Cal.  678,  680;  Hennessy  vs.  Nicol.  106 
Cal.  138,  142,  88  Pac.  Rep.  649 

Compare t  Golden  Gate  C.  H.  M.  Co.  vs.  Su- 
perior Court,  66  Cat.  187.  192.  8  Pac.  Rep.  628; 
Foley  vs.  Foley.  120  Cal.  83,  89,  68  Am.  St.  Rep. 
147.  62  Pac.  Rep.  122. 

14.  Service  upon  attorneys  Is  authorized 
where  party  conceals  hiynself  to  avoid  com- 
pliance with  orders  of  court  and  service  of 
its  process,  and  court  in  such  case,  upon  proper 
showing,  may  direct  order  to  show  cause  to 
be  served  upon  attorneys  of  record.  This 
method  of  procedure,  under  such  circumstances, 
is  authorized,  and  constitutes  valid  service. — 
Foley  vs.  Foley.  120  Cal.  33,  89.  68  Am.  St.  Rep. 
147.   62  Pac.   Rep.   128. 

15.  WARRANT  OF  COMMITMENT  not  being 
preceded  by  affidavit  showing  facts  constitut- 
ing contempt  or  by  citation,  or  notice  to  show 
cause,  party  will  be  discharged  from  custody 
on  habeas  corpus. — Ex  parte  Rickert.  126  Cal. 
244.  246.  68  Pac.  Rep.  649. 


§  1213.  BAIL  MAT  BE  GIVEN  B7  A  PERSON  ABBESTED  ITNDEB  SUCH 
WABBANT.  Whenever  a  warrant  of  attachment  is  issued,  pursuant  to  this  title, 
the  court  or  judge  must  direct,  by  an  indorsement  on  such  warrant,  that  the  person 
charged  may  be  let  to  bail  for  his  appearance,  in  an  amount  to  be  specified  in  such 
indorsement. 

History:     Enacted   March  11,  1872,  re-enactment  of  8^83  Practice  Aet  as 
amended  1859,  Stats.  1859,  p.  139. 

§1214.  SHEBIFF  MUST,  UPON  EZEGUTINO  THE  WABBANT,  ABBEST 
AND  DETAIN  THE  PEBSON  UNTIL  DISGHABOED.  Upon  executing  the  war. 
rant  of  attachment,  the  sheriff  must  keep  the  person  in  custody,  bring  him  before 
the  court  or  judge,  and  detain  him  until  an  order  be  made  in  the  premises,  unless 
the  person  arrested  entitle  himself  to  be  discharged,  as  provided  in  the  next  section. 

History:     Enacted  March  11,  1872,  re-enactment  of  §484  Practice  Act. 

§  1215.  bail-bond,  FOBM  AND  CONDITIONS  OF.  When  a  direction  to 
let  the  person  arrested  to  bail  is  contained  in  the  warrant  of  attachment,  or  indorsed 
thereon,  he  must  be  discharged  from  the  arrest,  upon  executing  and  delivering  to 
the  officer,  at  any  time  before  the  return  day  of  the  warrant,  a  written  under- 
taking, with  two  sufficient  sureties,  to  the  effect  that  the  person  arrested  will 
appear  on  the  return  of  the  warrant  and  abide  the  order  of  the  court  or  judge 
thereupon ;  or  they  will  pay  as  may  be  directed,  the  sum  specified  in  the  warrant. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  485  Practice  Aet. 


III.  IM 
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§1216.  OFFICSfi  MUST  RETURN  WARRANT  AND  UNDERTAKING,  IF 
AMY.  The  officer  must  return  the  warrant  of  arrest  and  undertaking,  if  any, 
received  by  him  from  the  person  arrested,  by  the  return  day  specified  therein. 

History:     Eoaeted  March  11,  1872,  re-enactment  of  §  486  Practice  Act. 

§  1217.    HEARINO,      When  the  person  arrested  has  been  brought  up  or  appeared, 

the  court  or  judge  must  proceed  to  investigate  the  charge,  and  must  hear  any  answer 

whieb  the  person  arrested  may  make  to  the  same,  and  may  examine  witnesses 

for  or  against  him,  for  which  an  adjournment  may  be  had  from  time  to  time,  if 

necessary. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  487  Practice  Act; 
amended  by  Code  CommisBion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  193,  act  heJd  unconstitutional,  see  history,  S  ^  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Answer  which  has  no  tendency  to  exonerate 

person  from  charge. 

3.  Constitutional  right  to  be  heard  in  defense. 

4.  Contempts  not  committed  within  presence  of 

court. 
6.  Court  must  be  clearly  satisfied  of  party's 
guilt. 
6,7.  Jurisdiction  of  court  to  make  order  in  con- 
tempt. 

8.  Production  of  witnesses  may  be  waived. 

9.  Becord  is  taken  as  true  on  application  for 

certiorari. 

10.  Bight  of  defense. 

11.  Supreme  court  is  not  precluded  from  inquir- 

ing. 

12.  Truth   of  facts  published  may  always   be 

proven  in  defense. 

L  APPLrDD,  CITBDt  CONSTRUED,  RB- 
FERRED  TO,  etc.,  in:  Roe  vs.  Superior  Court, 
<0  CaL  93  <applied):  In  matter  of  Buckley.  6» 
Cftl.  1.  4.  10  Pac.  Rep.  69  (construed);  Ex  parte 
Henshaw.  73  Cal.  486.  497.  15  Pac.  Rep.  110 
(applied):  McCIatchy  vs.  Superior  Court,  119 
Cal.  413.  423.  61  Pac.  Rep.  696.  89  L.  R.  A.  691 
(construed). 

a.  ANSIPVER  WHICH  HA9  IfO  TBNDElfCT 
TO  BXONESRATE  PERSON  PROM  CHAR"^  1« 

not  required  to  be  beard  by  court,  nor  is  court 
required  to  permit  examination  of  witnesses 
on  matters  which  are  not  relevant  to  alleged 
contempt  (dis.  op.  by  Harrison.  J.).— McClatchy 
vs.  Superior  Court.  119  Cal.  413,  424,  51  Pao. 
Rep.  696.  89  U  R.  A.  691. 

a  CONSTITUTIONAL  RIGHT  TO  RE  HEARD 
Vt  DEFENSE*  gravamen  of  charge  being  al- 
leged false  character  of  publication  in  news- 
paper relating  to  evidence  in  case  on  trial  and 
wrongful  Intent  in  making  them  to  bring  court 
into  contennpt  and  thus  Interfere  with  orderly 
administration  of  Justice.  Party  has  right  to 
ihow  that  publications  were  in  fact  true,  and 
not  made  with  any  wrongful  intent,  and  It  is 
error  to  refuse  to  permit  him  to  make  such 
effort.— McClatchy  vs.  Superior  Court,  119  Cal. 
41S,  416,  61  Pac  Rep.  696,  39  L.  R.  A.  691. 

4.  CONTEMPTS  NOT  COMMITTED  WITHIN 
nuSSBNCB  OF  C017RT,  issue  is  made  up  by 
answer,  witnessef  are  called  and  examined, 
and  trial  is  had  as  in  other  cases.— In  matter 
of  Buckley.  69  CaL  1.  4,  10  Pac.  Rep.  69. 


( 


5r  COURT  MUST  BE  CLBARLT  SATISFIED 
OP  PARTY'S  GUILT  before  adjudging  him 
guilty  of  contempt— In  matter  of  Buckley,  69 
Cal.  1,  8,  4.  10  Pac.  Rep.  69.  ' 

6.  JURISDICTION  OF  COURT  TO  HAKE 
ORDER  IN  CONTEMPT  proceedings  must 
affirmatively  appear.— Overend  vs.  Superior 
Court.  131  Cat.  280,  286.  63  Pac.  Rep.  372: 
Rogers  vs.  Superior  Court,  146  Cal.  88,  91.  78 
Pac.  Rep.  344. 

7.  Statute  conferring  right  to  condemn  citi- 
zen without  opportunity  of  being  heard  in  his 
own  defense  would  be  violative  of  constitution 
Judicial  department  has  no  more  power  to  dis- 
regard such  rules  of  law  than  any  other  de- 
partment of  government.— McClatchy  vs.  Su- 
perior Court.  119  Cal.  413.  420.  61  Pac.  Rep.  i 
696.  39  L.  R.  A.  691.  ! 

8.  PRODUCTION  OF  WITNESSES  MAY  BE 
WAIVED  and  party  may  consent  to  try  case 
on  evidence.— Roe  vs.  Superior  Court.  60  Cal. 
98.  94. 

0.  RECORD  IS  TAKEN  AS  TRUE  ON  AP- 
PLICATION FOR  CERTIORARI  to  set  aside 
commitment  for  contempt,  and  if  party  raises 
objection  in  supreme  court  that  witnesses  were 
not  examined,  and  record  is  silent  on  such 
point,  presumption  will  be  in  favor  of  Judg- 
ment, and  if.  contrary  Is  fact,  it  must  be  cor- 
rected by  motion  or  suggestion  to  court  below. 
Supreme  court  cannot  alter  record.— Roe  vs. 
Superior  Court.  60  Cal.  93. 

10.  RIGHT  OF  DEFENSE.- Proceedings  for 
contempt  will  be  annulled  on  certiorari  where 
P€urty  has  been  denied  right  to  present  valid 
defense.— McClatchy  vs.  Superior  Court,  119  Cal. 
413,  421,  51  Pac.  Rep.  696.  39  L.  R.  A.  691. 

11.  SUPREME  COURT  IS  NOT  PRECLUDED 
FROM  INCtUIRING  whether  acts  charged  and  f 
found  to  have  been  done  really  constitute  con- 
tempt, although  superior  court  has  determined 
that  averments  of  affidavit  on  which  order  to 
show  cause  was  based  were  true,  and  that 
commission  of  acts  alleged  in  affidavit  consti- 
tute contempt— Ex  parte  Henshaw.  78  Cal.  486. 
497.  15  Pac.  Rep.  110. 

12.  TRUTH  OF  FACTS  PUBLISHED  MAY 
ALWAYS  BE  PROVEN  IN  DEFENSE,  and  pub- 
lisher has  absolute  right  to  present  such  de- 
fense.—McClatchy  vs.  Superior  Court,  119  Cal. 
413,  417,  51  Pac.  Rep.  696.  39  L.  R.  A.  691. 
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CONVICTION   OF   CHARQB  OF   CONTEMPT— PUN ISHMlIirT* 


PPt.111. 


§  mS.  JUDOBEBNT  AND  PENALTY,  IF  OUILTT.  Upon  the  answer  and 
evidence  taken,  the  court  or  judge  must  determine  whether  the  person  proceeded 
against  is  guilty  of  the  contempt  charged,  and  if  it  be  adjudged  that  he  is  guilty 
of  the  contempt,  a  fine  may  be  imposed  on  him  not  exceeding  five  hundred  dollars, 
or  he  may  be  imprisoned  not  exceeding  five  days,  or  both. 

History:  Enaeted  Mareb  11,  1872,  re-enactment  of  8^88  Praetiee  Aet; 
amended  by  Code  Commission,  Aet  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  193,  act  held  unconstitutional,  see  history,  §5  ante. 


1,2.  Applied,  oited^  construed,  referred  to. 
I         3.  Contempt  of  court  is  public  offense. 
4.  Discretion  of  court  as  to  punishment. 
6.  Final  order  of  oourtr— By  which  party  is 
judged  to  have  been  guilty  of  contempt. 
6-10.  Punishment    for   contempt — Begulated   by 
statute. 

11.  Same — Abaeoee  from  j»U  in  nolation  of 

law. 

12.  Same — Judgment  of  fine-^^Esforeeable  by 

execution  as  on  judgment  in  civil  cases* 

13.  Same — Jurisdiction  of  court. 

14.  Same — Same — ConKt  exceeded  its  jurisdic- 

tion. 

15.  Same — Same — Court  finding  that  party  is 

unable  to  pay  alimony. 

16.  Same — Same — Defendant  in  an  action  for 

divorce — ^Cannot  legally  be  denied  process. 

17.  Same — Same — Hard  labor. 

18.  Same— Same — Imposition  of  fine. 

I       19.  Same — Same — ^Mere  preponderance  of  evi- 
I  denoe — Not  sufficient. 

I       £0.  Same — Same — Order  for  imprisonment  of 
I  pfl^rty  until  he  complies. 

1.  APPLIE3D,     CITBD,     CONSTRUED,     RB- 
i    FBRRBD    TO,    etc — 1.    Code   aeetlon. — Roe    vs. 

i  Superior  Court,  60  Cat.  98  (cited):  Matter  of 
'  Tyler.  64  Cal.  484,  488,  1  Pac.  Rep.  884  (con- 
strued); In  matter  of  Buckley.  89  Cal.  1.  8, 
4,  10  Pac.  Rep.  69  (applied);  Ex  parte  Hen- 
shaw,  78  Cat.  486,  497,  16  Pac.  Rep.  110  (olted); 
Ex  parte  Abbott,  94  Cat.  888,  884,  29  Pac.  Rep. 
622  (applied);  Ex  parte  Todd,  119  Cal.  67,  68, 
60  Pac.  Rep.  1071  (construed);  Ex  parte  Over* 
end,  122  Cal.  201,  208,  204,  64  Pac  Rep.  740 
(cited). 

2.  Same— 2.  Praetiee  Aet  §46& — Ex  parte 
Cohen,  6  Cal.  818,  821  (oonstnied);  Oalland  vs. 
Galland,  44  Cal.  476,  478,  18  AncL  Rep.  167 
(applied). 

As  to  Penal  Code  not  alleettas  mmT  power 
conferred  by  law  npon  any  piibUe  bodz*  tri- 
bunal, or  officer  to  Inflict  pnnlabntent  for  con- 
tempt, see  KERR'S  CTC.  PBN.  CODB  S  11  and 
note. 

As  to  Jndirnient  that  defendant  pay  flne,  also 
directing  that  ho  be  Imprieoned  nntU  line  be 
■atlBlled,  and  apeclfylnir  extent  of  Imprleon- 
nent,  which  mnat  not  exceed  one  dmj  for  every 
two  dollars  of  flne,  nor  extend  In  any  case  be- 
yond term  for  which  defendant  misht  be  aen- 
tenoed  to  Imprisonment  for  snch  offenne,  see 
KERR'S    CYC.   PEN.   CODB  81205    and   note. 

As  to  person  conflned  In  Jail  on  execotlon 
lenaed  on  Jodsment  rendered  In  dvll  action 
belnff  diaeharsod,  see  ante  81 1148-1154  and 
notes. 

As  to  Jndflment  of  flne  belair  enforceable  by 
execution  as  on  Jndvment  In  civil  actions,  see 
KERR'S   CYC.   PBBT.   CODB  81214    and   note. 


8.  COJVTBlHP'r  OF  COURT  IS  PUBLIC  OP- 
FBNSEy  and  by  8  166  of  Penal  Code  is  expressly 
declared  to  constitute  misdemeanor.  It  none 
the  less  Is  a  orlmlnal  offense  because  statute 
authorizes  it  to  be  punished  by  summary  pro- 
ceedings.—Ex  parte  Gould.  99  Cal.  860,  861,  37 
Am.  St  Rep.  57,  83  Pac.  Rep.  1112.  21  L.  R.  A. 
781. 

4.  DISCRBTfON  OF  COURT  AS  TO  PUNISH- 
MBNT. — Orderly  proceedings  of  court  having 
been  subjected  to  unseemly  Interruption,  when 
only  question  is  whether  offender  shall  be 
punished  by  flne  or  imprisonment  in  order  to 
vindicate  dignity  of  tribunal  and  his  example 
to  others,  discretion  of  court  to  punish  or 
condone  offense  Is  absolute.  But  when  right 
of  party  can  only  be  secured  by  committing 
to  prison  contemner  of  lawful  orders  of  court 
until  he  offers  to  purge  himself  of  contempt, 
exercise  of  power  to  commit  becomes  obliga- 
tory. In  such  case  **may"  means  "must,"  and 
court  may  be  compelled  by  mandamus  to  pro- 
ceed against  offending  party  as  of  contempt. — 
Crocker  vs.  Conrey,  140  Cal.  218,  218,  73  Pac. 
Rep.    1006. 

B.  FINAL  ORDBR  OF  COURT— By  which 
party  to  Jndged  to  have  been  gnilty  off  con- 
tempt should  always  show  upon  its  face  facta 
npon  which  exercise  of  power  Is  based  and 
adjudication  made.— People  ex  rel.  Field  vs. 
Turner,  1  Cal.   162.  166. 

«.  PUNISHMENT  FOR  CONTEMPT— Regn» 
lated  by  atntnte,  and  punishment  is  limited 
therein.  Courts  of  equity  have  no  right  to 
bring  parties  into  contempt  for  disobedience 
of  orders  or  rights  to  which  said  parties  would 
otherwise  be  entitled.-^ohnson  va.  Superior 
Court,  68  Cal.  S78,  679. 

7.  From  earliest  time  courts  of  equity  have 
used  process  of  contempt  for  purpose  of  com- 
pelling party  to  pay  money  or  perform  some 
pecuniary  obligation  which  he  may  have  been 
ordered  to  pay  or  perform  by  decree  of  court 
as  well  as  to  force  obedience  to  decree  di- 
recting performance  of  some  act  such  as  execu- 
tion of  deeds  or  delivery  up  of  documents. — 
Qalland  vs.  Oalland.  44  Cal.  476.  477,  18  Am. 
Rep.   167. 

8.  Purpose  is  to  vindicate  dignity  and  au- 
thority of  court,  not  to  .  indemnify  plaintiff 
for  any  damages  he  may  have  sustained  by 
reason  of  misconduct  of  party.  It  is  special 
proceeding,  criminal  In  character,  in  which 
state  is  real  party  or  prosecutor. — Bx  parte 
Gould.  99  Cal.  860,  862,  87  Am.  8t  Rep.  67. 
88  Pac.  Rep.  1112,  81  L.  R.  A.  761. 

9.  Proceeding  is  criminal  or  quaal-criminal, 
and  punishment  may  be  flne  or  imprisonment 
or   both— punishment   appropriate   to   criminal 
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offenses.— In  matter  of  Buckley,  09  CaL  1,  3, 
19  Pac.  Rep.  <9. 

10.  Power  conferred  by  above  lectlone  li 
DOt  affected  by  any  provisions  of  Penal  Code, 
and  power  to  punish  for  contempt  of  court 
and  limitations  thereon  must  be  sousrht  else- 
where than  in  Penal  Code.— Ex  parte  Abbott* 
M  Cal.  S88.  834.  29  Pac.  Rep.  622. 

11.  Abeeace   from   Jail   In   violatleB   of   law 

cannot  be  considered  as  having  been  spent  in 
Jail  in  satisfaction  of  judgment  which  re- 
quires actual  imprisonment.  Sentence  of  court 
being  that  party  pay  fine  and  that  he  be 
imprisoned  in  county  Jail  until  such  fine  was 
paid  at  praportion  of  one  day  for  every  dol- 
lar of  fine.  Time  which  party  spends  free 
from  confinement  under  order  of  court  and 
upon  undertaking  given  by  party  on  appeal  to 
•upreme  court  In  said  Judgment  of  contempt 
will  not  count  as  any  part  of  penalty.— Ex 
parte  Vance.  90  Cal.  208,  210,  87  Pao,  Rep. 
S«t.  18  U   R.   A«  674. 

IX  Jmdmmnmmt  of  flae— Baforceable  1^  exe* 
cettea  as  aa  Jadgmeat  la  elvll  eaaee»  or  by 
eqmmitment  under  criminal  law.  A  person 
against  whom  judgment  imposing  fine  and 
Imprisonment  until  It  is  paid  has  been  pro- 
nounced has  privilege  of  either  paying  it  by 
money  or  imprisonment.  If  he  pays  money, 
there  can  be  no  commitment.  If  he  refuaes 
to  pay,  commitment  follows  as  incident  to 
judgment  until  Judgment  has  been  complied 
with  according  to  law.— In  matter  of  Tyler,  64 
CaL  484,  488,  1  Pac.  Rep.  884.  See  Ex  parte 
Crittenden,  62  CaL  684,  686;  Ex  parte  Vanccb 
n  CaL  209.  810,  27  Pac  Rep.  208,  18  Lb  R,  A. 
|S74. 

'  IS.  Juriadletloa  of  coart«— Actloa  must  be 
^  ceauacaced  in  order  that  court  may  have 
jurisdiction  of  subject-matter,  and  order  of 
arrest  made  prior  to  filing  of  complaint  is  void 
for  want  of  Jurisdiction.— Ex  parte  Cohen,  6 
CaL  318,   820,   821. 

1^  Saaae— Caart  eaceeded  its  Jariadletlaa 
whca  requiring  party  to  deliver  over  certain 
books  and  papers  to  receiver  where  uncontra- 
dicted affidavit  of  party  shows  it  was  not 
in  his  power  to  so  deliver  such  books  and 
papers,  and  court  does  not  find  that  party  had 
iuch  power.— Ex  parte  Cohen*  6  Cal.  318.  820. 


18»  Saaia — Coart  fladlag  that  party  Is  va- 
iMc  to  par  allsBonyy  and  that  he  had  made 
Bo  disposition  of  his  property  in  fraud  of  his 
creditors,  adjudging  party  guilty  of  contempt 
n  ground  that  court  had  allowed  such  party 


.month  or  more  to  seek  employment  by  which 
he  might  have  earned  money  to  make  weekly 
payments  of  alimony  as  prescribed  in  said 
order,  and  he  had  wholly  failed  and  neglected 
to  malBe  any  effort  to  obtain  employment,  is 
clearly  in  excess  of  power  of  court. — Ex  parte 
Todd,  119  Cal.  67.  58,  50  Pac.  Rep.   1071. 

19.  Same — Defendant  In  aa  action  for  dl- 
Toaee — Caaaat  legally  be  dealed .  procese  whiph 
law  has  provided  for  procuring  testimony  of 
witnesses  residing  beyond  jurisdiction  of  state 
on  ground  that  he  has  not  obeyed  order  of 
court  requiring  him  to  pay  plaintiff  her  costs 
and  counsel  fees,  of  which  certified  copy  was 
delivered  him  in  state  of  Missouri. — Johnson 
TS.  Superior.  Court,  68>  CaL  678,  579. 

17.  9ame — Hard  labor. — Judgment  providing 
for  imprisonment  at  hard  labor  would  be 
void.  Code  allows  imprisonment  in  county 
Jail  until  fine  Imposed  is  paid  or  satisfied  by 
Imprisonment  or  otherwise,  but  does  not  au- 
thorize imprisonment  at  hard  labor. — In  re  Fll 
Kl,  80  CaL   201.  203.  22  Pac.  Rep.   146. 

IS.  Same— latpoeltiea  of  flae  of  five  huadred 
dollars  or  Imprlaoaafteat  aatll  paid  at  rate  of 
two  dollars  per  day  for  every  day's  imprison- 
ment is  within  jurisdiction  of  court.  Imposi- 
tion of  fine  of  five  hundred  dollars  exhausted 
statutory  power  of  punishment;  but  committal 
was  not  additional  punishment;  it  was  simply 
written  mandate  or  process  by  which  court 
undertook  to  enforce  its  Judgment. — In  matter 
of  Tyler.  64  CaL  484.  488.  1  Pao.  Rep.  884. 

19.  Same — Mere  prepoaderanee  of  evldeaee 
^Not  salBcleat  to  warrant  infliction  of  so 
serious  a  punishment  as  fine  or  imprisonment 
or  both.  There  is  no  rule  of  law  of  this  state 
authorizing  any  court  to  fine  or  imprison  per- 
son on  mere  preponderance  of  evidence  as  to 
his  guilt  Quilt  must  be  established  by  clear 
and  satisfactory  proof,  and  generally,  if  not 
always,  in  criminal  oases,  beyond  reasonable 
doubt.  •  It  would  be  against  all  correct  rules 
of  law  and  principles  of  Justice  to  permit 
guilt  on  conviction  of  which  punishment  so 
serious  and  severe  may  follow  to  be  established 
by  less  than  clear  and  satisfactory  proof.— In 
matter  of  Buckley.  69  CaL  1,  3,  10  Pac.  Hep.  69. 

ao.  Same — Order  for  In  prison  meat  of  party 
aatU  he  compiles  with  order  of  court  is  equiv- 
alent to  sentence  of  Imprisonment  for  life  in 
case  where  party  Is  unable  to  comply  with 
direction  of  court,  and  Is  without  Jurisdiction 
of  court  to  make. — Bx  parte  Cohen.  6  CaL  818, 
820. 


$  1219.  IF  THE  CONTEMPT  IS  THE  OMISSION  TO  PERFORM  ANT  ACT, 
THE  PERSON  MAT  BE  IMPRISONED  UNTIL  PERFORMANCE.  When  the 
contempt  consists  in  the  omission  to  perform  an  act  which  is  yet  in  the  power  of 
the  person  to  perform,  he  may  be  imprisoned  until  he  have  performed  it,  and  in 
that  case  the  act  must  be  specified  in  the  warrant  of  commitment. 

History:     Enacted  March  11,  1872,  re-enactment  of  §489  Practics   ^ct. 


1,2.  Applied,  eited,  eonstnted,  referred  to. 

3.  Action   having  been   abated — Party   who 

has  refused  to  answer  questions. 

4.  Alimony — Party  may  be  imprisoned  untiJ 

he  complies  with  order. 


5.  Same — Failure  to  pay  alimony  as  directed 

by  court— Not  contempt  of  court,  when. 

6.  Same — Sellini;^  or  encumbering  homestead. 

7.  Court    inflicting    fine  —  May    direct    that 

party  stand  committed  until  fine  be  paid.. 
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8, 9.  Court  not  finding  that  it  was  within  powtr 
of  party  to  eomplj. 

10.  Imprisonment  for  debt  in  civil  aetion. 

11.  Indefinite  imprisonment. 

12, 13.  Same — For   non-performuiee   •£   an   im- 
possibility. 

14.  Justices'  court. 

15.  Until  fine  is  ''paid"  or  "satisfied." 

1.  APPLIBDy  CITBD,  CONSTRUBD,  RB* 
F1SRRE2D  TO,  etc.— 1«. Code  sectioa. — Ex  parte 
Liatimer,  47  Cal.  131,  133  (applied);  In  matter 
of  Buckley,  69  Cal.  1,  t,  4,  10  Pac.  Rep.  69 
(referred  to);  Dewey  vs.  Superior  Court,  81 
Cal.  64,  67,  22  Pac  Rep.  833  (referred  to);  Ex 
parte  Spencer,  83  Cal.  460,  462.  17  Am.  St  Rep. 
266,  23  Pac.  Rep.  395  (referred  to);  Ex  parte 
Clancy,  90  Cal.  653,  556.  27  Pac  Rep.  411 
(referred  to);  Ex  parte  Todd.  119  Cal.  57,  58,  60 
Pac.  Rep.  1071  (applied);  Ex  parte  Overend,  122 
Cal.  201,  208.  204,  54  Pac.  Rep.  740  (construed); 
Crocker  vs.  Conrey,  140  Cal.  218.  218,  73  Pac 
Rep.   1006   (referred  to). 

a.  Same— a..  Practice  Act  |489.— Ex  parte 
Cohen,  6  Cal.  818,  820  (applied);  Ex  parte 
Rowe,  7  Cal.  176,  176  (construed);  Qalland 
vs.  Oalland.  44  Cal.  476,  478.  13  Am.  Rep. 
167   (referred  to). 

As  to  contempt  of  czecotor  or  admlnlatratorf 
see  post  S 1440  and  note. 

As  to  contempt  proceedlasa  to  compel  pay- 
ment of  alimony,  see  monographic  note  by 
Ernest  Watts,  24  L.  R.  A.  433-443. 

As  to  rifflit  to  Imprison  until  line  Is  paid, 
see  monographic  note  12  Am.  St.  Rep.  202-204. 

As  to  iThat  statutes  violate  provisions 
asalns.t  Imprisonment  for  debt,  see  mono- 
graphic note  37  Am.  St.  Rep.  758-766. 

As  to  tmprlsoiunent  for  contempt  of  covrt, 
how  far  unconstitutional,  see  monographic 
note  37  Am.  St.  Rep.  763,   764. 

8.  ACTION  HAVING  BEEN  ABATED^ 
Party  who  has  refused  to  answer  questions  is 
no  longer  in  position  to  answer  them,  and 
order  of  court  imprisoning  such  person  until 
he  shall  have  complied  by  answering  questions 
propounded  can  have  no  effect  after  action  has 
been  discontinued,  and  party  imprisoned  is 
entitled  to  be  released  on  habeas  corpus.  If 
party  should  signify  his  willingness  to  answer, 
he  could  not  do  so.  Court  could  not  pursue 
cause  abandoned  by  parties.  Law  does  not 
require  vain -act  to  be  done,— Ex  parte  Rowe, 
7  Cal.  175.  177;  Ex  parte  Overend.  122  Cal.  201, 
203.  64  Pac.  Rep.  740. 

4.  ALIMONY— Party  may  be  Imprisoned  «n- 
tll  he  compiles  with  order  of  court  provided 
he  has  ability  to  comply.  If  it  is  not  in  his 
power  to  do  what  he  has  been  commanded  to 
do,  he  cannot  be  confined  to  perpetual  Im- 
prisonment for  failure  to  perform  an  im- 
possibility. This  being  so  and  every  court 
being  In  contempt  proceedings  court  of  strict- 
ly limited  Jurisdiction,  it  is  essential  to  valid- 
ity of  judgment  directing  imprisonment  of 
person  until  he  complies  with  order  of  court 
that  it  should  be  found  that  he  Is  able  to 
comply.— Ex  parte  Silvia,  123  Cal.  298,  294,  69 
Am.  St.  Rep.  68,  66  Pac.  Rep.  988. 

5.  Failure  to  pay  alimony  as  directed  by 
eourt — Not   contempt   of   court   trhen   it   is   not 


Ttrithln   power   of  party   so   to   do,   and   order 
adjudging   him    guilty   does    not   change   case 
by    reciting    that    party    wilfully    recuses    to 
pay.    Such  recital  is  not  equivalent  to  showing 
that  it  la  within   his  ability  to  comply  with 
order,  and  imprisonment  for  debt  merely  is  not 
permitted;   it   is   only   allowed  as  punishment   ^ 
for  commission  of  some  crime  or  offense,  and 
it   is   neither  crime   nor  offense    to   refuse   to    • 
comply   with   order   of   court   when    it   is    not 
within  power  of  party  to  do  so. — In  re  Cowden,    . 
139   Cal.   244,   246.   78   Pac   Rep.    156. 

€.     Selling  or   encnmberlng   homestead   ean-   . 
not  be  enforced  against  party  ordered  to  pay  | 
alimony  In  divorce  proceedings  pending  before 
court,  and  If  he  is  unable  otherwise. to  comply 
with  order,  judgment  against  such  party  pun- 
ishing him  for  contempt  is  unlawful,  and  party 
will  be  released  on  habeas  corpus.^Bx  parte 
Silvia,    123    Cal.    293,    894,    69    Am.   St    Rep.    68.  . 
66  Pac  Rep.  9£8. 

7.  COURT  INFLICTING  FINES— May  direct 
that  party  stand  committed  until  flne  he  paid, 

although  there  is  no  specific  affirmative  grant 
of  power  in  statute  to  make  such  direction. — 
Ex  parte  Crittenden.  62  Cat  634,  636;  Ex  parte 
Robertson.    27   Tex.    App.    628,   682,   11   Am.   St.  . 
Rep.  211,  11  8.  W.  Rep.  669. 

8.  COURT  NOT  FINDING  THAT  IT  W^AS 
WITHIN    POWER    OF     PARTY    TO    COMPLY 

with  certain  order  to  deliver  over  certain  books 
and    papers    to    receiver    appointed    in    action.   ^ 
and  uncontradicted  affidavit  of  party  showing  I 
that    it   was    not   within   his   power,    order   of  | 
court  that  such  party  be  Imprisoned  until  ho 
had  complied  with  such  order  is  beyond  Juris- 
diction of  court.— Ex  parte  Cohen,  6  CaL   818, 
820. 

9.  Order  that  defendant  be  imprisoned  until 
he  has  paid  amount  ordered  to  be  paid  Is  im- 
proper, unless  party  is  physically  able  to  make 
such  payment.  Imprisonment  is  limited  to 
five  days  (cone.  op.  by  Beatty,  C.  J.).— Ex  parte 
Todd,  119  Cal.  67.  58.  60  Pac.  Rep.  1071. 

10.  IMPRISONMENT  FOR  DEBT  IN  CIVIt. 
ACTION,  except  In  cases  of  fraud,  is  forbidden 
by  constitution,  and  Judgment  in  contempt 
against  party  for  refusal  to  pay  rent  Of  mort- 
gaged premises  to  receiver,  pending  foreclosure 
suit  and  order  directing  him  to  stand  com- 
mitted until  he  pay  rent,  would  be  violative 
of  provision  of  constitution  and  void  if  rent 
due  shall  be  regarded  as  debt  and  it  Is  so 
regarded.— Knutte  vs.  Superior  Court,  184  Cal. 
660,   661,   66   Pac.   Rep.   876. 

11.  INDEFINITE      IMPRISONMENT.— Party 

can    be    Indefinitely    Imprisoned    for    contempt    ^ 
only  under  above  section,  and  then  only  when    j 
contempt    exists    in    omission    to    perform    act 
which  is  yet  in   power  of  person   to  perform;    I 
he    cannot    be    imprisoned    for    neglecting    or 
refusing  to  do  what   it  appears  is  out  of  his 
power  to  do.     Order  of  commitment  in   such 
case  would  be  void.— Ex  parte  Overend,  122  Cal. 
201,  208,  204.  64  Pac.  Rep.  740. 

U.     For  non-performaaee  of  an  imposslbllltr 

cannot  be  allowed.  Above  section  allows 
party  to  be  punished  Indefinitely  only  when 
contempt  consists  In  omission  to  perform  act 
which  is  yet  in  his  power  to  perform.     Order 
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of  commitment    is   void    where    party    is    Im- 
prisoned for  omitting  to  do  that  which  is  out 
of  bis  power  to  perform. — ^Bx  parte  Overend, 
in  Cal.  201.  204,  64  Pac  Rep.  740. 


IS.  Of  wf teeas  for  refuslns  to  ams^nrer  qiM 
tl«B  would  not  be  authorized  when  party  could 
not  have  opportunity  to  purge  his  contempt 
by  answer*  and  discharge  of  Jury  and  dis- 
continuance of  trial  at  which  party  refused 
to  answer  questions  would  leave  no  oppor- 
tunity    for     him     to    purge     his     contempt. — 

;  Ex  parte   Overend,    122   Cal.   201,   204,   64   Pac. 

I  Rep.  740. 

14.  JUSTICES'  COURT.— Above  section  is 
applicable  to  proceedings  in  justices'  courts. 
If  otherwise,  justice  would  be  in  great  measure 
powerless  to  compel  obedience  to  orders,  and 


there  is  nothing  in  organization,  powers,  and 
course  of  proceeding  in  justices'  courts  in  least 
degree  Incompatible  with  exercise  of  such 
power.^Ex  parte  Latimer,  47  Cal.  131,  133. 

IS.     UNTIIi    FINB    IS    «PAID>»    OR    «SATI8- 

FIBD.'^—Judgment  for  contempt  that^  party  be 
fined  one  hundred  dollars,  and  that  in  default 
of  payment  of  said  fine  he  be  imprisoned  in 
county  jail  until  said  fine  be  paid,  such  im- 
prisonment not  to  exceed  one  day  for  every 
twenty  dollars  that  shall  so  remain  unpaid 
is  valid,  although  word  "paid"  is  used  instead 
of  statutory  word  "satisfied."  Petitioner  would 
have  right  to  discharge  part  of  fine  by  im- 
prisonment for  part  of  time. — Ex  parte  Krouse, 
80  Cal.  App.  Deo.  (Whiting)  640,  641,  82  Pac 
Rep.  1043. 


§1220.  IF  A  PABTY  FAIL  TO  APPEAB,  PBOCEEDINOS.  When  the 
warrant  of  arrest  has  been  returned  served,  if  the  person  arrested  do  not  appear 
on  the  return  day,  the  court  or  judge  may  issue  another  warrant  of  arrest,  or  may 
order  the  undertaking  to  be  prosecuted,  or  both.  If  the  undertaking  be  prosecuted, 
the  measure  of  damages  in  the  action  is  the  extent  of  the  loss  or  injury  sustained 
by  the  aggrieved  party  by  reason  of  the  misconduct  for  which  the  warrant  was 
issued,  and  the  costs  of  the  proceeding. 

History:     Enaeted  Mareh  11,  1872,  re-enaetment  of  §491  Praetlee  Act. 

1221.  ILLNESS  SUFFICIENT  CAUSE  FOR  NON-APPEARANCE  OF  PABT7 
ASBESTED.  CONFINEMENT  UNDER  ARRESTS  FOR  CONTEMPT.  Whenever, 
by  the  provisions  of  this  title,  an  officer  is  required  to  keep  a  person  arrested  on  a 
warrant  of  attachment  in  custody,  and  to  bring  him  before  a  court  or  judge,  the 
inability,  from  iUness  or  otherwise,  of  the  person  to  attend,  is  sufficient  excuse 
for  not  bringing  him  up ;  and  the  officer  must  not  confine  a  person  arrested  upon 
the  warrant  in  a  prison,  or  otherwise  restrain  him  of  personal  liberty,  except  so 
far  as  may  be  necessary  to  secure  his  personal  attendance. 

History:     Enaeted  Mareh  11,  1872,  re-enaetment  of  §  492  Practiee  Aet 

§  1222.  JUDGMENT  AND  ORDERS  IN  SUCH  CASES  FINAL.  The  judgment 
and  orders  of  the  court  or  judge,  made  in  cases  of  contempt,  are  final  and  con- 
elusive. 

History:    Enaeted  Mareh  11,  1872,  xe-enaetment  of  the  fint  portion  of  8493 
Pimetieo  Aet. 


1,2.  Applied,  cited,  eonetraed,  referred  to. 
3-5.  Appeal  does  not  lie. 
a.  Same — Want  of  juriedietion  to  adjudge 
party  guilty  of  contempt. 

7.  Certiorari  lies. 

8.  Fact  that  process  has  not  been  serred  by 

proper  attorney. 

9.  Habeas  corpus  lies. 

10.  Same — Judgment   on  habeas  corpus  re- 

manding petitioner. 

11.  Same — Jurisdiction. 

12.  Same — ^Mere  irregularities  or  omissions. 

13.  Jurisdiction  wiU  be  presumed. 

14.  Same — Court  may  determine  conelusiTely. 

15.  Prohibition  lies. 

16.  Remedy  of  parl^  proceeded  against. 
17,18.  Review  of  decision. 

19.  Supreme  court  has  no  juriedietion  to  cor- 
rect errors. 


1.     APPIilBD,     CITBSD,     CONSTRUBD,     RES^ 
PBRRBD  TO,  etc.— 1.  Code  seetloB.— Larrabee 

vs.  Selby,  62  Cal.  606,  508  (construed);  Huerstal 
vs.  Mulr,  62  CaL  479,  481  (construed);  Tyler 
vs.  Connolly,  65  Cal.  28,  80,  81,  2  Pac.  Rep. 
414  (construed);  In  matter  Gannon.  69  Cal. 
641,  648,  11  Pac.  Rep.  240  (referred  to);  Ex 
parte  Ah  Men,  77  Cal.  198,  201.  11  Am.  St.  Rep. 
26S,  19  Pac.  Rep.  880  (construed);  Dewey  vs. 
Superior  Court,  81  Cal.  64,  66,  22  Pac.  Rep.  338 
(applied);  Frazer  vs.  Lynch,  88  Cal.  621,  624, 
26  Pac.  Rep.  844  (applied);  Ex  parte  Clancy, 
90  CaL  668,  664,  566.  658.  27  Pac  Rep.  411 
(applied);  Ex  parte  Gould,  99  Cal.  360,  361 
87  Am.  St.  Rep.  67.  88  Pac.  Rep.  1112,  21 
Lb  R.  A.  751  (cited  with  other  sections);  Na- 
toma  W.  ft  M.  Co.  vs.  Hancock  (Cal.  March 
13,  1894),  86  Pac.  Rep.  100  (applied);  People 
vs.   Kuhlman,   118  Cal.    140,   141,   60  Pac.   Rep. 
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382   (applied);  Mott  vs.  Clarke   (Cal.  March  7, 
1899),    66   Pac.   Rep.    645    (applied). 

2.  Same — 2.  Practice  Aet  (408. — ^Larrabee 
V8.  Selby,  62  Cal.  606,  608  (cited). 

As  to  different  modes  of  relief  open  to  vmrtj 
convicted  of  contempt,  see  monographic  note 
22  Am.  St.  Rep.  417-426. 

An  to  when  court  may  dlsoluizve  party  on 
habeas  corpus,  and  as  to  grrouads  for  discharge, 
see  KERR'S  CYC.  PEN.  CODE  59  I486,  1487  and 
notes. 

As  to  fThen  party  Imprisoned  for  contempt 
may  be  released  on  ^habeas  corpus,  see  mono- 
graphic note  87  Am.  St.  Rep.  179-184. 

As  to  writ  of  certiorari,  generally,  see  ante 
891067-1077  and  notes. 

As  to  writ  of  habeas  corpus,  generally,  see 
KERR'S  CYC.  PEN.  CODE  9f  1473-1606  and 
notes. 

As  to  writ  of  prohibition,  irenerally,  see  ante 
ii  1102-1105  and  notes. 

8.  APPEAL  DOES  NOT  LIE  from  order  of 
court  adjudsiner  party  grullty  of  contempt.  In 
some  cases  supreme  court  has  entertained  ap- 
peals from  isuch  orders  where  questions  of 
jurisdiction  were  involved,  but  where  no  ques- 
tion of  that  kind  Is  involved,  although  it  is 
manifest  that  orders  may  in  their  effects^  he 
as  Important  as  recovery  of  possession  of  land, 
yet  it  must  be  hel4  that  appeal  will  not  lie. — 
Larrabee  vs.  Selby,  62  Cal.  606,  608;  Tyler  vs. 
Connolly.   66  Cal.  28,  31,  2  Pac.  Rep.  414. 

Compare!  People  vs  O'Nell,  47  Cal.  109,  110; 
Sx  parte  Hollis,   69  Cal.  406,  408. 

4.  Litigant  has  no  appeal  from  action  of 
^udfiTc  in  deallngr  with  matter  of  contempt. 
Litierant  may  not  control  this  process,  which 
Is  designed  for  protection  of  court,  and  which 
is  to  be  invoked  or  not,  as  discretion  of  court 
may  dictate,  but  which  should  be  employed 
freely  where  interests  of  Justice  and  rights 
of  litigants  demand  it.  Issuance  of  contempt 
proceedings  lies  In  sound  discretion  of  court. — 
People  vs.  Durrant,  116  Cal.  179,  209,  10  Am. 
Crim.   Rep.   499,   48   Pac.   Rep.   75. 

6.  Section  is  not  Intended  to  declare  ab- 
surdity that  Judgments  when  rendered  without 
Jurisdiction  may  not  be  annulled  by  proper 
proceeding.  To  give  efTect  to  its  language. 
Judgments  and  orders  in  cases  of  contempt 
must  be  held  to  be  "final  and  conclusive"  in 
sense  that  they  are  not  appealable. — ^Huerstal 
vs.  Muir.  62  CaU  479,  481;  Dewey  vs.  Superior 
Court,  81  Cal.  64,  66,  22  Pac.  Rep.  338;  Frazer 
vs.  Lynch,  88  Cal.  621,  624,  26  Pac.  Rep.  344; 
Ex  parte  Clancy,  90  Cal.  563,  654,  27  Pac.  Rep. 
411;  Natoma  W.  &  M.  Co.  vs.  Hancock  (Cal. 
March  13,  1894),  36  Pac.  Rep.  100;  Cosby  vs. 
Superior  Court,  110  Cal.  45,  53,  42  Pac.  Rep. 
460;  People  vs.  Kuhlman,  118  Cal.  140.  141,  50 
Pac.  Rep.  382;  Mott  vs.  Clarke  (CaL  March  7, 
1899),   56   Pac.  Rep.   645. 

6.  Want  of  Jurisdiction  to  adjudge  party 
guilty  of  contempt  does  not  give  right  of  ap- 
peal.—Huerstal  vs.  Muir,  62  Cal.  479,  481;  Tyler 
vs.  Connolly.  66  Cal.  28,  32,  2  Pap.  Rep.  414. 

7.  CERTIORARI  LIES  to  annul  contempt 
order.— Huerstal  vs.  Muir,   62   Cal.  479,   481. 

8.  FACT  THAT  PROCESS  HAS  NOT  BEEN 
SERVED    BY    PROPER    ATTOriNBY    or    that 


warrant  or  order  upon  which  prisoner  has 
been  arrested  is  void  and  arrest  unlawful  'wlU 
not  render  Judgment  void  and  subject  to  col- 
lateral attack.— Ex  parte  Ah  Men,  77  Cal.  19S. 
201,   11  Am.  St.  Rep.  263.  19  Pac  Rep.  380. 

9.  HABEAS  CORPUS  LIBS  to  annul  con- 
tempt order. — ^Huerstal  vs.  Muir,  62  Cal.  479. 
481. 

10.  Judgn&ent  on  habeas  corpus  remnndlas 
petitioner  is  not  as  matter  of  law  a  bar  to 
subsequent  application  of  same  kind  to  same 
or  another  court,  and  It  certainly  cannot  have 
such  effect  as  to  review  of  contempt  proceed- 
ings. Doctrine  of  res  adjudlcata  is  not,  In 
absence  of  statutory  provisions,  applicable  to 
decision  of  court  or  Judge  remanding  person 
in  habeas  corpus  proceedings. — Rogers  vs.  Su- 
perior Court,  146  Cal.  88,  89,  78  Pac.  Rep.  844. 

11.  Jurisdiction  depending  on  fact  that  it 
Is  litigated  in  suit  and  adjudged  in  favor  of 
party  averring  Jurisdiction,  then  question  of 
Jurisdiction  is  Judicially  decided,  and  Judgment 
record  is  conclusive  record  of  Jurisdiction  until 
set  aside  or  reversed  by  direct  proceeding. — 
Ex  parte  Sternes,  77  Cal.  156,  163,  11  Am.  St. 
Rep.  251,  18  Pac.  Rep.  276.  See  Romine  vs. 
Cralle,  83  Cal.  432,  436,  487,  23  Pac.  Rep. 
626. 

U.     Here    trr^rnlaritles    or    omissions     not 

going  to  Jurisdiction  of  court  cannot  be  taken 
advantage  of  in  proceeding  by  habeas  corpus 
to  relieve  party  from  Judgment  of  contempt. — 
Ex  parte  Fil  Ki,  79  Cal.  684.  586,  21  Pac  Rep. 
974. 

18.     JURISDICTION   IVILL   BE  .PRESUMED, 

— ^Record  being  silent  as  to  Jurisdiction. — Ex 
parte  Ah  Men,  77  Cal.  198,  202,  11  Am.  St.  Rep. 
2(rs,  19  Pac  Rep.  380.  See  Roe  vs.  Superior 
Court,  60  Cal.  93,  94;  White  vs.  Superior  Court, 
110  Cal.  60,  65,  42  Pac  Rep.   480. 

As  to  lurtsdictloB  of  supreme  court  to  eor- 
rect  errors  of  law,  see  par.  19  this  note. 

14.  Court    may    determine    coneluslTely    its 

own  Jurisdiction  or  power  by  declaring  exist- 
ence of  facts  upon  existence  of  which  its 
Jurisdiction  depends. — Ex  parte  Sternes,  77  Cal. 
166,  163,  11  Am.  St.  Rep.  251,  19  Pac.  Rep. 
276;  Ex  parte  Ah  Men,  77  Cal.  198,  202,  11 
Am.  St.  Rep.  263,  19  Pac  Rep.  980;  '76  L.  & 
W.  Co.  vs.  Superior  Court.  93  Cal.  189,  143,  28 
Pac.  Rep.  813;'  Farmers'  &  M.  Bank  vs.  Board 
of  Equalization,  97  Cal.  818,  828,  82  Pac  Rep. 
812;  White  vs.  Superior  Court,  110  Cal.  60,  65. 
42  Pac  Rep.  480:  Ex  parte  Clark,  110  Cal.  405, 
406,   42   Pac.   Rep.   905. 

15.  PROHIBITION  LIES  to  arrest  proceed- 
ings of  court  about  to  punish  party  for  con- 
tempt in  certain  instances. — ^Huerstal  vs.  Muir. 
62  Cal.  479,  481. 

1«.     REMBDT      OF      PARTY     PROCEEDED 

AOAIN ST.— Judicial  offlcer  about  to  exceed  his 
Jurisdiction  by  trying  party  for  contempt  with- 
out legi,l  power  to  do  so,  party  threatened  may 
stay  proceedings  by  prohibition;  If  he  actually 
adjudges  one  guilty  of  contempt  without  Juris- 
diction, his  Judgment  may  be  annulled  by  cer- 
tiorari; if  Judgment  imposes  imprisonment, 
person  may  be  discharged  on  habeas  corpus. 
Rem^dr  of  party   In   each   case   Is   ample   by 
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resort    to    common    law    or    statutory    writ. — 
Huerstal  vs.  Mulr.   62  Cal.   479,   481;  Tyler  vs. 
Connolly,  65  Cal.  28,  32,  33,  2  Pac.  Rep.  414. 
See  pars.  7,  9-12,  16  this  note. 

17.  RETVIBW  OF  DBCISIOIV  adjudfflns  One 
guilty  of  contempt  may  be  had  by  writ  of 
certiorarL— Rogers  vs.  Superior  Court*  14S  CaL 
8S,  92,  78  Pac.  Rep.  S44. 

18.  Review  of  decision  of  court  adjudging 
one  guilty  of  contempt  may  be  bad  by  habeas 
corpus.— Rogers  vs.  Superior  Court,  146  Cal.  88, 
19,  93,  78  Pac  Rap.  844;  Bz  pftrta  Zeahandelaar, 


71  Cal.  288,  239,  12  Pac.  Rep.  269;  In  re  Rogers, 
129  CaL  468,  469,  62  Pac.  Rep.  47. 

18.  SUPRESMB  COURT  HAS  NO  JURISDIC- 
TION TO  CORRECT  ERRORS  of  law  or  fact 
which  may  have  been  committed  by  trial  court 
in  granting  restraining  order  when  matter 
comes  before  it  on  contempt  for  violating  such 
restraining  order.  Appeal  does  not  lie  from 
such  Judgment  of  contempt,  and  errors,  there- 
fore, cannot  be  examined  on  such  attempted 
appeal.— Natoma  W.  &  M.  Co.  vs.  Hancock  (Cal. 
March  13,  1894),  36  Paa  Rep.  100. 


TITLE   VL 

OF  THE  VOLUNTABY  DISSOLUTION  OP  C0BP0BATI0N8. 


f  1227.    How  dissolved. 
§1228.    Application,  what  to  contain. 
§  1229.    Application,  how  signed  and  verified. 
{1230.    Piling   application   and   pnblieation   of 
notice. 


8  1231.  Objections  may  be  filed. 

§  1232.  Hearing  of  application. 

i  1233.  Judgment-roll  and  appeals. 

i  1284.  Application  hj  savings  and  loan  society. 


§  1227.  HOW  DISSOLVED.  A  eorporation  may  be  dissolved  by  the  superior 
eourt  of  the  county  where  its  principal  place  of  bnedness  is  situated,  upon  its  vol- 
untary application  for  that  purpose. 

History:     Enacted  March  11,  1872;   amended  February  25,  1878,  Code  Amdts. 
1877-8,  p.  108;    April  16,  1880,  Code  Amdts.  1880  (0.  C.  P.  pt.),  p.  109. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Dissolution    of   corporation  —  Distribution   of 

capital  stock. 

3.  Same — Shares  simply  represent. 

4.  Same — Same — Bights  of  directors  upon  invol- 

untary dissolution. 

1.  APPLISD,  CITED,  COTTSTRUBD,  RE- 
P£IIRED  TO,  etc.  in:  Kohl  vs.  Lilienthal,  81 
Cal.  378,  3S6,  387.  22  Pac.  Rep.  401.  22  Id.  689. 
6  L.  R.  A.  620  (applied  with  H  1228-1238  post); 
Havemejer  vs.  Superior  Court.  84  Cal.  827.  866. 
18  Am.  St.  Rep.  192.  24  Pac.  Rep.  121,  10  L.  R. 
A.  627  (applied  with  ||  400.  566  ante). 

As  to  iBTolnntary  dlsaolutlon  of  eorpomtloBp 
•ee  ante  9  802  and  note. 

As  to  Tolvntary  dlssolatlon  of  eorporatlOBf 
tee  ante  9  566  and  note. 

%  DISSOLUTTOK  OF  CORPORATION— DIs- 
trlkiitlott  of  capital  etoclc^-The  method  pre- 
scribed by  the  code  for  the  dissolution  of  a 
corporation  is  exclusive,  and  there  can  be  no 
distribution  ef  its  capital  stock  under  any 
other  circumstances. — Kohl  vs.  Lllienthal.  81 
Cal.  378.  386.  887.  20  Pac  Rep.  401.  22  Id.  689. 
S  L.  R.  A.  6tO. 

S.  •'Shnrea  simply  represent  the  proportion 
to  which  the  respective  shareholders,  who  may 
be  such  at  the  date  of  distribution,  are  several- 


ly entitled  in  the  distribution  of  profits  arising 
from  the  corporate  business,  whioh  may  be 
made  from  time  to  time,  and  in  the  final  dis- 
tribution of  the  estate  of  the  corporation,  when 
from  any  cause  it  shall  cease  to  exist,  and  its 
estate  shall  have  been  fully  administered.  This 
event  may  happen  at  the  expiration  of  the  term 
of  its  corporate  existence,  or  It  may  be  ac- 
complished earlier  with  the  consent  of  the 
holders  of  two  thirds  of  its  shares,  and  upon 
the  judgment  of  a  court  of  competent  Jurisdic- 
tion."—Kohl  vs.  Lllienthal.  81  Cal.  978.  886,  20 
Pac.  Rep.  801,  22  Id.  689,  6  L.  R.  A.  620. 

4.  flame — nights  of  directors  upon  Involii- 
imrr  dtssotntion.— Under  U  400.  666  ante,  both 
of  which  refer  to  involuntary  as  well  as  volun- 
tary dissolutions  of  corporations,  the  adminis- 
tration and  distribution  of  the  assets  of  a 
dissolved  corporation  are  left,  as  a  rule,  to  the 
directors  in  office  at  the  date  of  dissolution, 
though  such  dissolution  be  upon  Judgment  of 
forfeiture;  and  the  appointment  of  a  receiver 
is  an  exception,  to  be  made  only  In  oases  of 
neglect  of  duty  or  abuse  of  power  by  the 
directors,  when  required  for  the  protection  of 
the  rights  of  a  creditor  or  stockholder.— Have- 
meyer  vs.  Superior  Court.  84  Cal.  827.  885.  18 
Am.  St  Rep.  193.  24  Pao.  Rep.  121,  10  L.  R.  A. 
627. 


§  1228.  APPLICATION,  WHAT  TO  CONTAIN.  The  application  must  be  in 
writing,  and  must  set  forth: 

1.  That  at  a  meeting  of  the  stockholders  or  members  called  for  that  purpose,  the 
dissolution  of  the  corporation  was  resolved  upon  by  a  two-third  vote  of  all  the 
stockholders  or  members; 
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2.  That  all  claims  and  demands  against  the  corporation  have  been  satisfied  and 

discharged. 

History:  Enacted  March  11,  1872;  amended  hr  Code  GommiBSfon,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  194^  act  held  unoonatitutional,  fee  history^ 
§  5  ante. 

Applied,   dted,   constraed,   referred   to,   etc,       SO  Pae.  Rep.  401,  22  Id.  689,  6  L.  R.  A.  620  (ap- 
in:    Kohl   va.   LilienthaU  81  Cal.  878,  386,   S87,      plied  with  111227,  1228  ante,  11230-1233  post). 

§  1229.  APPLICATION,  HOW  SIGNED  AND  VEBIFIED.  The  application 
must  be  signed  by  a  majority  of  the  board  of  trustees,  directors,  or  other  ofiScers 
having  the  management  of  the  affairs  of  the  corporation,  and  must  be  verified  in 
the  same  manner  as  a  complaint  in  a  civil  action. 

History:     Enacted  March  11,  1878. 

Applied,  died,  conatmed,  referred  to,  etc.,  plied  with  H 1227,  ISSI  ant6»  1 1280-1238  post, 
in:   Kohl  vs.  Lilienthal,  81  Cal.  378,  886,  387,  20  As  to  verification,  see  ante  I  446  and  note. 

Pac  Rep.  401,  22  Id.  688,  6  L.  R.  A.  620   (ap- 

§  1230.    FIUNO    APPLICATION    AND  PUBLICATION  OF  NOTICE.    If  the 

court  is  satisfied  that  the  application  is  in  conformity  with  this  title,  the  judge 
thereof  must  order  it  to  be  filed  with  the  clerk,  and  that  the  clerk  give  not  less 
than  thirty  nor  more  than  fifty  days'  notice  of  the  application,  by  publication  in 
some  newspaper  published  in  the  county;  and  if  there  are  none  such,  then  by 
advertisements  posted  up  in  three  of  the  principal  public  places  in  the  county. 

History:  Enacted  March  11,  1872;  amended  February  25,  1878,  Code  Amdts. 
1877-8,  p.  108;  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  109;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  194,  act  held 
unconstitutional,  see  history,  §  5  ante. 

Applied,   elted,   conetrved,   referred   to,   etc.,  Havemeyer  vs.  Superior  Court,  84  Cal.  827,  865, 

In:   Kohl  vs.  LiUenthal,  81  Cal.  378,  386.  387.  20  18  Am.  St.  Rep.  192.  24  Pac  Rep.  121«  10  L.  R.  A. 

Pac.  Rep.   401,  22  Id.  689,  6  L.  R.  A.  620   (ap-  627  (applied  with  Sf  400,  666  ante), 
plied  with  IS  1227-1229  ante.  Si  1231-1233  post): 

§  1231.  OBJECTIONS  MAT  BE  FILED.  At  any  time  before  the  expiration  of 
the  time  of  publication,  any  person  may  file  his  objections  to  the  application. 

History:     Enacted  Mareh  11,  1872. 

Applied,   cited,   eoBstrved,   referred    to,    etc.,       Pac.  Rep.  401,  22  Id.  689,  6  L.  R.  A.  620   <ap- 
in:   Kohl  vs.  Lilienthal.  81  Cal.  378,  886,  387,  20      plied  with  H  1827-1230  ante,  IS  1232,  1233  post). 

■ 

§  1232.  HEABINO  OF  APPLICATION.  After  the  time  of  publication  has 
expired,  the  court  may,  upon  five  days'  notice  to  the  persons  who  have  filed  objec- 
tions, or  without  further  notice,  if  no  objections  have  been  filed,  proceed  to  hear 
and  determine  the  application,  and  if  all  the  statements  therein  made  are  shown  to 
be  true,  must  declare  the  corporation  dissolved. 

History:     Enaeted  March  11,  1872;   amended  Febmair  85,  1878,  Code  Amdts. 
1877-8,  p.  108. 

Applied,   cited,   construed,   referred   to,   ete..  As  to  notices,  aervleo  mt,  etc,  see  ante  1 1010 

In:  Kohl  vs.  Lilienthal,  81  Cal.  878,  386,  887,  40      et   seq.    and   notes. 
Pac.  Rep.   401.   22  Id.   689,  6  U  R.  A.  620   (ap- 
plied with  K  1227-1281  ante,  i  1238  post). 

§  1233.  JUDGlttENT-BOLL  AND  APPEALS.  The  application,  notices,  and  proof 
of  publication,  objections  (if  there  be  any),  and  declaration  of  dissolution,  consti- 
tute the  judgment-roll;  and  from  the  judgment  an  appeal  may  be  taken,  as  from 
other  judgments  of  the  superior  courts. 

History:     Enacted  March  11,  1872;   amended  February  25,  1878,  Code  Amdts. 
1877-8,  p.  108;    AprU  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  109. 
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Ayplledf  cited,  construed,  referred  to,  etc.» 
In:  Kohl  vs.  Lillenthal.  81  Cal.  37S,  386.  387,  20 
Pac.  Rep.  401,  22  Id.  $89.  6  L.  R.  A.  520  (ap- 
plied with  191227-1232  ante):  Havemeyer  vs. 
Superior  Court,  84  Cal.  327.  865.  18  Am.  St.  Rep. 


192.  24  Pac.  Rep.  121.  10  U  R.  A.  627   (applied 
with  S9  400.  665  ante). 

As   to   appeals   to  svpveine  eourt^  see   ante 
SS  963-966  and  notes. 


( 


§1234.  APPLICATION  BV  SAVINGS  AND  LOAN  S0GIET7.  If  the  appli- 
cant be  a  savings  and  loan  association,  or  engaged  in  the  business  of  receiving 
money  on  deposit,  and  there  be  any  unclaimed  deposit  or  dividend  in  its  hands  be- 
longing to  a  person  whose  whereabouts  are  unknown  to  the  trustees,  directors,  or 
other  officers  presenting  the  application,  the  application  shall  set  forth  the  name  of 
the  person  making  such  deposit  or  entitled  to  such  dividend,  the  time  when  such 
deposit  was  made  or  dividend  declared,  th  residence,  if  known,  of  such  person  at  the 
time  of  such  deposit,  the  amount  of  such  deposit  or  dividend,  and  the  fact  that  the 
whereabouts  of  such  person  are  [un]  known.  The  same  facts  shall  be  stated  in  the 
notice  of  the  application  given  by  the  clerk.  If,  at  any  time  before  the  expiration 
of  the  time  of  publication,  any  person  shall  file  a  claim  to  such  deposit  or  dividend, 
the  court  shall,  at  the  hearing  and  upon  five  days'  notice  to  him,  hear  and  determine 
his  claim,  and,  if  such  claim  be  established,  order  such  money  to  be  paid  to  him.  All 
such  deposits  or  dividends  not  so  claimed,  or  as  to  which  no  claim  shall  be  estab- 
lished, shall,  upon  order  of  the  court,  be  paid  into  the  state  treasury,  accompanied 
with  a  copy  of  the  order,  which  shall  set  forth  the  facts  hereinbefore  required  to  be 
stated  concerning  such  deposits. or  dividends;  and,  upon  production  of  the  treasur- 
er's receipt  for  such  payment,  the  court  may  proceed  to  declare  the  corporation  dis- 
solved as  in  other  cases.  All  unclaimed  deposits  and  dividends  so  paid  into  the  state 
treasury  shall  be  received,  invested,  accounted  for,  and  paid  out,  in  the  same  man- 
ner and  by  the  same  officers  as  is  provided  by  law  in  the  case  of  escheated  estates 
and  in  section  twelve  hundred  and  seventy-  two  of  this  code. 

History:     Enacted  February  25,  1897,  Sta^.  and  Amdts.  1897,  p.  33;  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  194^  aet 
held  uneonstitational,  see  history^  S  5  ant^. 
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OP  EMINENT  DOMAIN. 


1 1237.    Eminent  domain  defined.  S  I860. 

5 1238.  Purposes  for  which  it  may  be  exercised. 

5 1239.  Estates  subject  to  public  use.  1 1201. 

51240.  Private  property  defined.  Classes  enmner^ 

ated.  S 1252. 

9 1241.    Ftets  necessary  to  be  found  by  court  §  1253. 

before  condemnation. 

9  1242.    Parties  may  make  location.    May  enter  9  1254. 

to  make  surreys.  9  1255. 
91243.    Jurisdiction  in  superior  court 

9  1244.    The  complaint  and  Its  contents.  9  1256. 

9  1245.    Summons,  what  to  contain.    How  issued  9  1257. 

and  served.  9  1258. 
9  1246.     Who  may  defend. 
9  1247.    Court  shall  have  jurisdiction  to  regulate  '  9  1259. 

the  mode  of  making  crossings  or  of  9  1260. 

enjo3rin^  a  common  use.  9  1261. 

9  1248.    Court  or  jury  to  assess  damages.  9  1262. 

9 1249.    The  date  with  respect  to  which  compen-  9  1263. 

sation  shall  be  assessedi  and  the  meas-  9 1264. 

ure  thereof. 

C.  C.  P.— 110 


New    proceedings    to    enre    defective 

title. 
Payment  of  damages  or  deposit  of  bond 

therefor. 
Damages,  to  whom  paid. 
Pinal  order  of  condemnation,  what  to 

contain.    When  filed,  title  vests. 
Putting  plaintiff  in  possession. 
Costs   may   be   allowed,  apportionment 

thereof. 
Rules  of  praetiee. 
New  trials  and  appeals. 
When  title  takes  effect,  and  construe* 

tion  of. 
When  title  takes  effeet 
Construction. 

Pending  proceedings  not  affeetedi 
Rules  of  practioe. 
Exceptions. 
Preference   of   proceedings   over   other 

civil  actions. 
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§  1237.  EMINENT  DOMAIN  DEFINED.  Eminent  domain  is  the  right  of  the 
people  or  government  to  take  private  property  for  public  use.  This  right  may  be 
exercised  in  the  manner  provided  in  this  title. 

History:     Enacted  March  11,  1872. 

1.  Applied,  cited,  eonatnied,  ^referred  to. 

2.  Condemnatlon-^Clearly  for  public  use — Con- 

clusive. 

3.  Same — Final  decree  only  after  compensation. 

4.  Same — Right  in  artificial  or  natural  person. 

5.  Constitution  extends  common  provision. 

6.  Damages — Only  for  special  injury. 

7.  Determination  of  demand — Not  subject  to 

collateral  attack. 
8, 9.  Legislature  determines  what  is  public  use. 

10.  Owner  may  contest  the  right. 

11.  Private  use  shown — Condemnation  denied. 

12.  Public    highway  —  Demand    for,    legislative 

matter. 

13.  '^ Public  use"  determined  from  evidence. 

14.  Right  assured — Not  restricted  to  recover  as 

for  tort. 

15.  State's  right  of-^An  element  of  sovereignty. 

16.  Street  work  by  municipality — Not  a  taking. 

17.  Same — Owner  notified,  contractor  exonerated. 

18.  Supervisors— Action  of  board  of,  conclusive. 

19.  Uses — Public  or  private,  judicial  question. 

20.  Word  ''damaged" — Superadds  guaranty  of 

former  constitution. 


1.  APPLIED,  CITESD.  OONSTRIJBD.  RB* 
FBRRBD  TO.  etc..  In:  Bishop  vs.  Superior 
Court.  87  Cal.  226.  231.  25  Pac.  Rep.  435  (cited): 
City  of  Pasadena  vs.  Stfmson.  91  Cal.  238.  247. 
248.  27  Pac.  Rep.  604  (cited):  County  of  San  Ma- 
teo vs.  Coburn,  130  Cal.  631,  632,  63  Pac.  Rep.  78. 
621  (construed):  Santa  Rosa  vs.  Fountain  W. 
Co..  138  Cal.  579.  582.  71  Pac.  Rep.  1123,  1136 
(cited):  Marin  Co.  W.  Co.  vs.  Marin  Co.,  145  Cal. 
6S6.  587.  588,  79  Pac.  Rep.  282  (construed  with 
S  1240  post). 

Aa  to  coBstitnttonal  proTlalonSf  see  Const. 
1879  art.  I  S14:  art.  XII  S8:  art.  XV  SI.  HBN- 
NING'S  GENBRAL  LAWS.  pp.  Ixvi.  ci. 

Aa  to  frontavea  on  niivlvable  waters,  eutlnenl 
domain  over,  see  Const.  1879  art.  XV  (  1.  HBN* 
NINO'S  GBNBRAL  LAWS,  p.  cl. 

Aa  to  Incorporated  companies,  right  not  to 
be  80  abridged  as  to  prevent  'taking  or  fran- 
chise of,  see  Const.  1879  art.  XII  1 8.  HBN« 
NING^S  GBN6;RAL  LAWS,  p.  xcv. 

Aa  to  atate's  czerctae  of  right  of  eminent  do- 
main, see  KERR'S  CYC.  POL.  CODB  |  44. 

2.  CONDEMNATION— Clearly  for  public  uae, 
conclnalve.— If  it  is  sought  to  condemn  property 
for  use  which  is  evidently  private,  or  to  accom- 
plish some  purpose  which  is  not  of  a  public 
character,  courts  will  disregard  legislative 
declaration;  such  use  is  public.  The  declaration 
by  legislature  is  entitled  to  great  consideration, 
and  If  purpose  for  which  condemnation  is 
sought  is  clearly  for  a  public  use.  or  one  which 
in  ordinary  acceptation  or  experience  expresses 
a  public  use,  it  will  be  conclusive  upon  the  Ju- 
diciary.-—Consolidated  C.  Co.  vs.  Central  Pac,  R. 
Co.,  51  Cal.  269.  271;  County  of  San  Mateo  vs. 
Cpburn,  130  Cal.  681.  634,  63  Pac.  Rep.  78.  621; 
Madera  R.  Co.  vs.  Raymond  Granite  Co.  (Cal. 
App.  May  29,  1906),  87  Pae.  Rep.  87,  80. 


8.  FINAL  DBCRBB  ONLY  APTBR  COMPBN- 
SATION.— A  final  decree  of  condemnation  can 
be  made  only  after  full  compensation  has  been 
made  to  owner,  or  ascertained  and  paid  into 
court  for  him,— County  of  San  Mateo  vs.  Co- 
burn,  ISO  Cal.  631,  637.  63  Pac.  Rep.  78.  621. 

4.  Right  In  artlflclal  or  natural  peraon. — The 

right  of  a  person,  natural  or  artificial,  to  exer- 
cise power  of  eminent  domain  knust  be  found  In 
some  statutory  provision.  The  two  provisions 
of  law  which  are  mainly  important  here  are 
this  section  and  S  1240  post.— Marin  Co.  W.  Co. 
vs.  Marin  Co..  145  Cal.  686,  687.  79  Pac.  Rep.  282 

5.  CONSTITUTION  EXTENDS  COMMON 
PROVISION.— The  provision  of  art.  I  814  of 
constitution,  providing  that  private  property 
shall  not  be  taken  or  damaged  for  public  use 
without  Just  compensation  having  been  first 
made  or  paid  Into  court,  is  an  extension  of 
common  provision  for  protection  of  private 
property.— Reardon  vs.  San  Francisco,  66  Cal 
492.  501,  6  Pac.  Rep.  317. 

«.  DAMAGES— Only  for  apeelal  injury.— The 
provision  of  art  I  S  14  of  constitution  Includes 
damage  to  private  property.  Including  land, 
and  whatever  is  attached  to  It.  If  land  and 
buildings  on  it,  or  either,  are  damaged  this 
provision  requires  ft  to  be  compensated.  This 
does  not  extend  to  such  damage  as  owner  of 
property  injured  sustains  In  common  with  other 
abutters  on  street  or  genera)  public,  but  only 
to  that  special  injury  which  he  receives  over 
and  above  such  common  injury. — Reardon  vs 
San  Francisco.  66  Cal.  492.  €05.  6  Pac.  Rep.  317 

7.  DETERMINATION  OF  DEMAND  — Not 
subfect  |o  eollateral  attack.— If  tribunal  estab- 
lished by  legislature  for  determining  demand 
for  public  highway,  its  location  and  extent, 
proceeds  In  accordance  with  provisions  of 
§  2681  et  seq.  Political  Code,  it  acquired  Juris- 
diction to  determine  these  questions,  and  its 
determination  is  not  subject  to  collateral  at- 
tack.-^County  of  San  Mat^o  vs.  Coburn.  1.30 
Cal.  631.  635.  63  Pac.  Rep.*  78.  621;  Madera  R. 
Co.  vs.  Raymond  Granite  Co.  (Cal.  App.  May  29. 
1906),  87  Pac.  Rep.  27,  29. 

8.  LEGISLATURE  DETERMINES  WHAT 
IS  PUBLIC  USE.— It  Is  function  of  legislative 
department  to  determine  in  first  instance  what 
shall  constitute  public  use.  and  whether  any 
private  property  shall  be  taken  for  sucTi  use, 
as  well  as  extent  to  which  such  property  may 
be  taken,  and  in  this  section  and  the  following 
legislature  has  enumerated  certain  public  uses 
for  which  state  may  exercise  Its  eminent  do- 
main, as  well  as  manner  and  extent  of  its 
exercise  for  those  uses. — County  of  San  Mateo 
vs.  Coburn.  180  Cal.  681,  684,  68  Pac.  Rep.  78, 
621. 

9.  Without  doubt  It  Is  general  rule  that 
where  there  Is  any  doubt  whatever  whether 
use  to  which  property  Is  proposed  to  be  de- 
voted Is  of  public  or  private  character,  it  Is 
matter  to   be   determined   by   legislature,   and 
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eourts  will  not  undertake  to  disturb  Its  Judff- 
oent  In  this  regard,  but  whers  it  appears, 
beyond  possibility  of  question,  that  tax  had 
been  imposed,  or  property  of  eitizen  had  been 
taken  for  use  or  purpose  in  np  sense  public, 
It  would  be  duty  of  court  to  Interfere  and  af- 
ford relief. — Consolidated  C.  Co.  vs.  Central  Pac. 
R.  Co..  61  Cal.  269,  373;  Madera  R.  Co.  vs.  Ray- 
mond Granite  Co.  <Cai.  App.  May  29,  1906).  87 
Pae.  Rep.  27.  SO. 

!«.     OWNER  MAY  CONTEST  THE  RIGHT.— 

It  is  not  to  be  held  that  mere  declaration  by 
legislature,  that  object  for  which  private  prop- 
erty may  be  taken  is  public  use.  will  preclude 
owner  from  contesting  right  to  deprive  him 
of  his  property. — County  of  San  Mateo  vs.  Co- 
burn.  130  Cal.  631.  634.  63  Pac.  Rep.  78,  621; 
Laguna  D.  Dlst.  vs.  Charles  Martin  Co..  144 
Cal.  209.  217.  77  Pac.  Rep.  938 ;  Madera  R.  Co.  vs. 
Raymond  Granite  Ca  (Cal.  App.  May  29.  1906). 
87  Pac  Rep.   27,  30. 

11.  PRIVATE  USE  SHOWN— Condemnation 
dealed. — If  it  can  be  shown  by  extrinsic  evi- 
dence that  end  sought  to  be  accomplished  is  not 
of  public  character,  but  is  solely  for  private 
purposes,  condemnation  will  be  denied  as  being 
In  excess  of  legislative  power. — County  of  San 
Mateo  vs.  Coburn,  ISO  Cal.  681.  634.  63  Pac.  Rep. 
78.  621 :  Laguna  D.  Dlst  vs.  Charles  Martin  Co., 
144  Cal.  209,  217.  77  Pac.  Rep.  983. 

12.  PUBLIC  HIGHWAY— Demand  for,  legis- 
lative niattcr. — ^Whether  public  highway  Is  de- 
manded in  any  particular  region,  as  well  as  its 
location  and  extent,  are  matters  of  political  or 
legislative  character.^County  of  San  Mateo  vs. 
Coburn.  130  Cal.  631,  635,  63  Pac.  Rep.  78,  621. 

U.  ^PUBLIC  USE**— Determined  frem  evi- 
dence.— The  term  "public  use*'  is  an  expression 
of  indefinite  signification,  and  its  application 
to  facts  of  any  particular  case  is  also  to  be 
determined  from  evidence. — Lindsay  Irr.  Co.  vs. 
Mehrtens,  97  Cal.  676.  680.  82  Pac.  Rep.  802; 
Madera  R.  Co.  vs.  Raymond  Granite  Co.  (Cal. 
App.  May  29.  1906).  87  Pac.  Rep.  27.  30. 

14.  RIGHT  ASSURED— Not  restricted  to  re- 
cover na  for  tort. — The  right  assured  to  owner 
by  art.  I  S  14  of  constitution  is  not  restricted 
to  case  where  he  Is  entitled  to  recover  as  for 
tort  at  common  law.  If  he  Is  consequently 
damaged  by  work  done,  whether  it  Is  done 
carefully  -and  with  skill  or  not,  he  is  still  en- 
titled to  compensation  under  this  provision.— 
Reardon  vs.  San  Francisco,  66  Cal.  492.  605, 
6  Pac.  Rep.  317. 

15.  STATE'S  RIGHT  OF— An  element  of  sove- 
reignty.—The  right  of  state  to  appropriate 
private  property  for  public  use  is  an  element 
of  sovereignty,  and-  in  1 14  art.  I  of  constitu- 
tion people  of  this  state  have  limited  this  right 
by  declaring  conditions  upon  which  alone  It 
may  be  exercised. — County  of  San  Mateo  vs. 
Coburn.  130  Cal.  631,  684,  63  Pae.  Rep.  78,  621. 

Id.     STREET   WORK   BY    MUNICIPALITY— 


Not  a  taking. — When  municipal  corporation  Is 
engaged    In    doing    street    work,    as    building 
sewer,  grading  and  widening  street,  In  lawful 
manner   and   without   malice,   no   liability    for 
damages  attaches  to  it.  unless  such  liability  Is 
imposed  by  statute  law,  or  the  organic  law  of 
state.    Acts  done  in  proper  exercise  of  govern-  . 
mental   powers,   and   not   directly   encroaching  j 
upon    private    property,    though  -their    conse-  | 
quencoB  may  Impair  its  use,  are  universally  held  . 
not  to  be  taking  within  meaning  of  constltu-  ! 
tional   provision. — Reardon   vs.    San    Francisco,  ; 
66  Cal.  492.  498,  6  Pac.  Rep.  817. 

17.  Owner  notifled»  eontmetor  exonerated.— 

Where  street  work  Is  performed  by  municipal- 
ity In  proper,  discreet,  and  careful  manner, 
doing  no  more  damage  than  was  necessary,  and 
an  owner  of  adjacent  lands  and  buildings  had 
due  notice  of  grading  of  street,  and  might,  by 
exercise  of  reasonable  care,  have  protected  his 
buildings  from  damage,  but  negligently  omitted 
to  do  so,  city  had  right  to  raise  grade  of  street, 
and  if  contractor  performed  work  with  proper 
care  and  skill,  he  is  not  responsible  for  any 
damage  resulting  to  contiguous  property  in  an 
action  under  provision  of  art.  I  { 14  of  consti- 
tutlon.— Reardon  vs.  San  Francisco,  66  Cal. 
492,  497,  6  Pac.  Rep.  317. 

18.  SUPERVISORS — Action  off  board  of,  con- 
clnalve. — After  tribunal  for  determining  ques- 
tions of  demand  for  location  and  extent  of 
public  highway  has  acquired  jurisdiction  in 
proceeding  by  public  to  condemn  right  of  way 
for  this  public  road,  court  is  not  authorized  to 
review  action  of  board  of  supervisors  in  deter- 
mining those  questions. — County  of  San  Mateo 
vs.  Coburn,  130  Cal.  631.  635.  63  Pac.  Rep.  78, 
621;  Pool  vs.  Simmons,  184  Cal.  621.  625.  66  Pac. 
Rep.  872:  Madera  R.  Co.  vs.  Raymond  Granite 
Co.  (Cal.  App.  May  29.  1906).  87  Pac.  Rep.  27, 
80. 

19.  1T8ES— PnMIc  or  private.  Indldal  qneo- 
tlon.— The  question  whether  uses  for  which 
property  is  taken  by  exercise  of  power  of 
eminent  domain  are  public  or  private  Is  Judi- 
cial question  for  court.— Consolidated  C.  Co. 
vs.  Central  Pac.  R.  Co..  51  Cal.  269;  Lindsay 
Irr.  Co.  vs.  Mehrtens.  97  Cal.  676.  32  Pac.  Rep. 
802;  County  of  San  Mateo  vs.  Coburn,  130  Cal. 
631.  634.  63  Pac.  Rep.  78.  621;  Madera  R.  Co.  vs. 
Raymond  Granite  Co.  (Cal.  App.  May  29,  1906), 
87  Pac.  Rep.  27,  30. 

20.  WORD  '^DAMAGED"— Superadds  guar- 
anty of  former  constltntton. — The  convention 
inserting  in  constitution,  art.  I  S  14.  the  word 
"damaged."  in  connection  in  which  it  Is  found, 
and  people  in  ratifying  work  of  convention  did 
not  intend  to  limit  effect  of  this  word  to  cases 
where  party  injured  already  had  remedy  to 
recover  compensation,  but  it  was  intended  to 
superadd  to  guaranty  found  in  former  constitu- 
tion a  guaranty  against  damage  where  none 
previously  existed. — Reardon  vs.  San  Francisco, 
66  CaL  492.  606,  6  Paa  Rep.  317. 


1 1288.  PURPOSES  FOB  WHICH  IT  MAT  BE  EXBBCISED.  Subject  to  the 
provisioiis  of  this  title,  the  right  of  eminent  domain  may  be  exercised  in  behalf  of 
the  following  public  uses: 
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1.  Fortifications,  magazines,  arsenals,  navy  yards,  navy  and  army  stations,  light- 
houses, range  and  beacon  lights,  coast  surveys,  and  all  other  public  uses  authorized 
by  the  government  of  the  United  States. 

2.  Public  buildings  and  grounds  for  the  use  of  the  state,  and  all  other  public  uses 
authorized  by  the  legislature  of  the  state. 

3.  Public  buildings  and  grounds  for  the  use  of  any  county,  incorporated  city,  or 
city  and  county,  village,  town  or  school  districts;  canals,  aqueducts^  reservoirs,  tun- 
nels, flumes,  ditches  or  pipes  for  conducting  or  storing  water  for  the  use  of  the 
inhabitants  of  any  county,  incorporated  city,  or  city  and  coimty,  village  or  town,  or 
for  draining  any  county,  incorporated  city,  or  city  and  county,  village  or  town; 
raising  the  banks  of  streams,  removing  obstructions  therefrom,  and  widening  and 
deepening  or  straightening  their  channels,  roads,  streets  and  alleys;  public  mooring 
places  for  water  craft;  public  parks,  including  parks  and  other  places  covered  by 
water,  and  all  other  public  uses  for  the  benefit  of  any  county,  incorporated  city,  or 
city  and  county,  village  or  town,  or  the  inhabitants  thereof,  which  may  be  author- 
ized  by  the  legislature ;  but  the  mode  of  apportioning  and  collecting  the  costs  of  such 
improvements  shall  be  such  as  may  be  provided  in  the  statutes  by  which  the  same 
jnay  be  authorized. 

4.  Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridges,  toU-roads,  by-roads,  plank, 
and  turnpike  roads;  paths  and  roads  either  on  the  surface,  elevated,  or  depressed, 
for  the  use  of  bicycles,  tricycles,  motorcycles  and  other  horseless  vehicles,  steam, 
electric,  and  horse  railroads,  canals,  ditches,  dams,  pondings,  fiumes,  aqueducts  and 
pipes  for  irrigation,  public  transportation,  supplying  mines  and  farming  neighbor- 
hoods with  water,  and  draining  and  reclaiming  lands,  and  for  fioating  logs  and 
lumber  on  streams  not  navigable. 

5.  Roads,  tunnels,  ditches,  flumes,  pipes  and  dumping  places  for  working  mines ; 
also  outlets,  natural  or  otherwise,  for  the  fiow,  deposit,  or  conduct  of  tailings  or 
refuse  matter  from  mines ;  also  an  occupancy  in  common  by  the  owners  or  posses- 
sors of  different  mines  of  any  place  for  the  flow,  deposit,  or  conduct  of  tailings  or 
refuse  matter  from  their  several  mines. 

6.  By-roads  leading  from  highways  to  residences,  farms,  mines,  mills,  factories 
and  buildings  for  operating  machinery,  or  necessary  to  reach  any  property  used  for 
public  purposes. 

7.  Telegraph  and  telephone  lines. 

8.  Sewerage  of  any  incorporated  dtyi  city  and  county,  or  of  any  village  or  town, 
whether  incorporated  or  unincorporated,  or  of  any  settlement  consisting  of  not  less 
than  ten  families,  or  of  any  public  buildings  belonging  to  the  state,  or  to  any  col- 
lege or  university. 

9.  Roads  for  transportation  by  traction  engines  or  road  locomotives. 

10.  Oil  pipe-lines. 

11.  Roads  and  flumes  for  logging  or  lumbering  purposes. 

12.  Canals,  reservoirs,  dams,  ditches,  flumes,  aqnedncts  and  pipes  for  supplying 
and  storing  water  for  the  operation  of  machinery  for  the  purpose  of  generating  and 
transmitting  electricity  for  the  supply  of  mines,  quarries,  railroads,  tramways,  mills, 
and  factories  with  electric  power;  and  also  for  the  8uppl3ring  of  electricity  to  light 
or  heat  mines,  quarries,  mills,  factories,  incorporated  cities  and  counties,  villages  or 
towns ;  and  also  for  furnishing  electricity  for  lighting,  heating  or  power  purposes 
to  individuals  or  corporations,  together   with  lands,  buildings  and  all  other  im- 
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provements  in  or  upon  which  to  erect,  install,  place,  use  or  operate  machinery  for 
the  purpose  of  generating  and  transmitting  electricity  for  any  of  the  purposes  or 
uses  above  set  forth. 

13.  Electric  power  lineSi  electric  heat  lines;  and  electric  light,  heat  and  power 
lines. 

14.  Cemeteries  for  the  burial  of  the  dead,  and  enlarging  and  adding  to  the  same 
and  the  grounds  thereof. 

15.  The  plants,  or  any  part  thereof  or  any  record  therein,  of  all  persons,  firms  or 
corporations  heretofore,  now  or  hereafter  engaged  in  the  business  of  searching 
public  records,  or  publishing,  public  records  or  insuring  or  guaranteeing  titles  to 
real  property,  including  all  copies  of,  and  all  abstracts  or  memoranda  taken  from, 
public  records,  which  are  owned  by,  or  in  possession  of  such  persons,  firms  or  cor- 
porations, or  which  are  used  by  them  in  their  respective  businesses ;  provided,  how- 
ever, that  the  right  of  eminent  domain  in  behalf  of  the  public  uses  mentioned  in  this 
subdivision  may  be  exercised  only  for  the  purpose  of  restoring  or  replacing,  in 
whole  or  in  part,  public  records,  or  the  substance  of  public  records,  of  any  city, 
city  and  county,  county  or  other  municipality,  which  records  have  been,  or  may 
hereafter  be,  lost  or  destroyed  by  conflagration  or  other  public  calamity;  and 
provided  further,  that  such  right  shall  be  exercised  only  by  the  city,  city  and  county, 
county  or  municipality,  whose  records,  or  part  of  whose  records,  have  been,  or  may 
bCy  80  lost  or  destroyed. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code  Amdts. 
.  1873-4,  p.  353;  March  10,  1891,  Stats,  and  Amdts.  1891,  p.  48;  March  11,  1893, 
8tat8.  and  Amdtii.  1893,  p.  146;  March  26,  1895,  Stats,  and  Amdts.  1895,  p.  89; 
March  4,  1897,  Stats,  and  Amdts.  1897,  p.  70;  February  28,  1901,  Stats,  and 
Amdts.  1900-1,  p.  72;  March  21,  1905,  Stats,  and  Amdts.  1905,  p.  637;  June  14, 
1906,  Stats,  and  Amdts.  1906,  p.  68.    In  effect  immediately. 
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L    In  General 

1.  Applied,  cited,  eonstrued,  referred  to. 

2.  Act   relatire  to   eondemnation-^Oonstitii- 

tional. 

3.  Canal  in  mining— Use  a  question  of  fact. 

4.  Convenience  to  water  company — Not  legal 

necessity. 
6.  Eminent  domain,  exercise  of— No  part  of 
municipal  affairs. 

6.  Same — Right  inherent  in  state. 

7.  Ferry — A  quasi-publie  use. 

8.  Flume  for  mining  for  benefit  of  plaintilt 

only — Not  publio  use. 
9, 10.  Irrigation  of  arid  land»-^ Water  for  mines. 

11.  Sand  appropriated  to  publio — Taken  for 

more  necessary  use. 

12.  Private  industry — Not  eneouraged  by  leg- 

islature. 

13.  Same — Water  for  working  individual  claim. 

14.  Public  use— Not  necessary  of  whole  state. 

15.  Person,  natural  or  artificial,  may  acquire 

property. 

16.  Reservoir  —  For   debris   and   tailings   of 

mine. 

17.  Bight  of  way  through  another's  mine— 

Private  use. 
18,19.  Sewer  for  city— No  nuisance. 

20.  Stockholders  in  opposing  corporation— No 

proof  of  private  use. 
81,  22.  Streets  and  alleys — City  may  acquire  by 

condemnation. 
23-25.  Use,  public  or  private — ^Determination  by 

legislature — Condusivenea 


II.  Drainage. 

26.  Advantage  not  for  community  outside  dls* 

trict. 

27.  Reclamation — ^Public  benefit. 

28.  Area  less  than  160  acres. 

29.  Eminent  domain — As  police  power. 

30.  Same — ^If  for  common  benefit. 

31.  Enjoyment  by  entire  public — Unnecessary. 

III.  Railroads. 

32,33.  Branch  track— Tests. 

34.  Corporators  of  benefidary  and   railroad 
company  same. 

85.  Court    cannot    interfere   if   special   acts 

authorize. 

86.  Declaration    of   legislature— Not   review- 

able. 

87.  For  horse  and  steam  power. 

38.  Individual,  advantage  to— -Road  not  less 

public. 

39.  Need  for  workshops — Question  of  fact. 
40,41.  Private  individual  may  construct. 

42.  Steam   railroad    for   carrying   passengers 

and  freight. 

43.  Use— Does  not  depend  on  length  of  road. 

44.  Same — Public,  if  free  to  use  by  all. 

IV.  Water  Supply. 

45.  Agricultural  lands  subdivided. 

46.  Farming  neighborhood. 

47.  Incorporated  city. 

48.  Inhabitants  of  town. 

49.  Mining  and  agricultural  lands  not  avail- 

able without. 
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50.  Obiter  dictum  in  Mahonej  vs.  Spring  Vai* 

ley  W.  W.  overruled. 

51.  Whether  public  use  for  certain  neighbor- 

hood— Question  of  fact. 

I.    IN  GENERAI4. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc,  in:  Consolidated  C.  Op.  v#. 
Central  Pac.  R  Co.,  61  Cal.  269.  271  (subd.  5 
construed  unconstitutional);  Southern  Pac.  R. 
Co.  vs.  Raymond.  53  Cal.  223.  227  (subds.  3.  4.  7, 
9  applied);  Cumminss  vs.  Peters,  56  Cal.  693. 
596;  St.  Helena  W  Co.  vs.  Forbes.  62  Cal.  182, 
183  (applied);  Lorenx  vs.  Jacob,  63  Cal.  73  (ap- 
plied); Spring  Valley  W.  W.  vs.  San  Mateo 
W.  W.,  64  Cal.  128.  126.  28  Pac.  Rep.  447  (ap- 
plied).* Hayford  vs  Kocher.  65  Cal  389.  390.  4 
Pac.  Rep.  350  (mlscited) :  Lake  Pleasanton  W.  Co. 
vs.  Contra  Costa  W.  Co.,  67  Cal.  659.*  660,  8  Pac. 
Rep.  501  (cited):  Lux  vs.  Haggrin.  69  Cal.  265; 
302.  10  Pac.  Rep.  674  (cited) ;  Amador  Queen  M. 
Co.  vs,  Dewitt,  78  Cal.  482.  484,  16  Pac.  Rep.  74 
(subd.  5  construed):  Turlock  Irr.  Dist.  vs.  Wil- 
liams. 76  Cal.  360,  370,  18  Pac.  Rep.  378  (cited); 
Moran  vs.  Ross.  79  Cal.  169.  161,  21  Pac.  Rep. 
547  (applied);  Moran  vs.  Ross,  79  Cal.  549.  560, 
21  Pac.  Rep.  958  (cited);  Bishop  vs.  Superior 
Court.  87  Cal.  226.  232,  25  Pac  Rep.  435  (cited); 
City  of  Pasadena  vs.  Stlmson,  91  Cal.  238,  248, 
263,  27  Pac  Rep.  604  (construed);  Sprinsr  Valley 
W.  W.  vs.  Drinkhouse.  92  Cal.  628,  631.  28  Pac 
Rep.  681  (cited):  City  of  Santa  Cruz  vs.  En- 
rlght.  96  Cal.  105,  111.  30  Pac.  Rep.  197  (ap- 
plied); Lindsay  Irr.  Co.  vs.  Mehrtens,  97  Cal. 
676.  679.  680,  32  Pac.  Rep.  802  (construed);  City 
etc.  San  Francisco  vs.  Kiernan,  98  Cal.  614,  622, 
33  Pac.  Rep.  720  (construed);  Emigrant  D.  Co. 
vs.  Webber,  108  Cal,  88.  90.  40  Pac.  Rep.  1061 
(cited);  Southern  Pac  R.  Co.  vs.  Southern  Cal. 
R.  Co.,  Ill  Cal.  221,  227,  48  Pac  Rep.  602  (ap- 
plied): City  of  Los  Angeles  vs.  Leavis,  119  Cal. 
164.  166.  51  Pac.  Rep.  34  (applied):  City  of 
Santa  Ana  vs.  Brunner,  132  Cal.  284.  237.  64 
Pac.  Rep.  287  (construed):  San  Francisco  &  S  J. 
V.  R.  Co.  vs.  Leviston.  134  Cal  412.  413.  66  Pac 
Rep.  473  (construed);  Los  Angeles  T.  L.  Co. 
vs.  Mulr  136  Cal.  36.  49.  68  Pac.  Rep.  308  (con- 
strued): Ex  parte  Jackson.  143  Cal.  564.  570.  77 
Pac.  Rep.  457  (referred  to):  Laguna  D.  Dist 
vs.  Charles  Martin  Co.,  144  Cal.  209.  214,  77  Pac 
Rep.  933  (construed). 

See  post  {1241  and  note. 

As  to  acqaialtloa  of  property  by  exercise  of 
eminent  domain,  see  KERR'S  CYC.  CIY.  CODE 
9  1001  and  note. 

As  to  condemnatl^A  of  state  land  for  ^ot* 
ernmeatal  pnrposes,  see  KERR*S  CTC.  POL. 
CODE  9  2690  and  note. 

As  to  reclamation  mirposes,  ezerelao  of 
eminent  domain  tor^  see  KERR'S  CTC.  POL. 
CODE  S  2787. 

As  to  road  purposes,  exercise  of  eminent 
doiunfn  for,  see  KERR'S  CYC.  POL.  CODE  (2690 
and  note. 

As  to  streets  or  alleys,  exercise  of  eminent 
domain  for,  see  KERR'S  CYC.  POL.  CODE  S  4378 
and  note. 

As  to  toll-bridge  or  ferry,  exercise  of  emlneat 
domain  for,  see  KERR'S  CTC.  POL.  CODE 
S  2856. 

As  to  toll-roads,  ezerdse  of  eminent  domain 
for,  see  KERR'S  CYC.  POL.  CODE  1  2787. 


As  to  vrbarves,  clinfea.  and  plem,  exerdse  of 
eminent  domain  for.  see  KERR'S  CYC.  POL. 
CODE  9  2913. 

2.  ACT  RELATIVE  TO  CONDBBINATION — 
Constitutional. — The  provisions  of  the  act  rela- 
tive to  the  condemnation  of  private  property, 
land,  water,  etc..  for  the  uses  prescribed  there- 
in, are  in  harmony  with  the  constitution  and 
state  laws,  and  in  strict  consonance  with  the 
views  of  the  supreme  court  In  the  case  of  Lux 
vs.  Haggin  (69  Cal.  266,  302.  305.  10  Pac.  Rep. 
674).— Turlock  Irr.  Dist.  vs.  Williams.  76  Cal. 
360.  370.  18  Pac.  Rep.  378;  Central  Irr.  Dist  vs. 
De  Lappe.  79  Cal.  351.  353.  21  Pac  Rep.  826; 
Croli  vs.  Board  of  Directors,  87  Cal.   140,  146, 

26  Pac.  Rep.  797:  Board  of  Directors  vs  Tregea, 
88  Cal.  334,  352.  26  Pac.  Rep.  237:  In  matter  of 
Madera  Irr.  Dist..  92  Cal.  296.  807,  27  Am.  St. 
Rep.  106,  28  Pac  Rep.  272.  675.  14  L.  R.  A.  766; 
Woodward  vs.  Frultvale  Sanitary  Dist,  99  Cal. 
554.  562,  34  Pac  Rep.  239;  In  matter  of  Central 
Irr.  Dist,  117  Cal.  882,  88ft.  4ft  Pac  Rep.  864. 

See  monographic  note  61  Am.  St.  Rep.  863. 

8.  CANAL  IN  MINING— Use  a  question  of 
fact. — Whether  the  use  of  waters  of  a  proposed 
canal  in  mining  the  land  of  plaintiff  and  others 
is  a  private  use  is  an  issue  of  fact  which  should 
be  submitted  to  a  jury,  a  Jury  trial  not  hav- 
ing been  waived  nor  a  reference  ordered. — 
Cummings  vs.  Peters,  56  Cal.  698,  697. 

4.  CONVENIENCE  TO  T^ATER  COMPANY— 
Not  legnl  neecsBlty. — That  the  land  In  contro- 
versy would  be  a  great  convenience  and  would 
enhance  the  value  of  a  water  company  and 
secure  a  fuller  water  supply  to  the  Inhabitants 
of  a  eity,  does  not  constitute  the  elements  of 
legal  necessity.  A  public  convenience  is  not 
such  a  necessity  as  authorizes  the  exercise  of 
eminent  domain. — Spring  Valley  W.  W.  vs.  San 
Mateo  W.  W..  64  Cal.  123.  131.  28  Pac.  Rep.  447; 
Bennett  vs.  City  of  Marion,  106  Iowa  628,  682. 
633.  76  N.  W.  Rep.  844;  Framingham  W.  Co.  vs. 
Old  Colony  R.  Co..  176  Mass.  404.  411.  67  N.  E. 
Rep.  680. 

5.  EMINENT  DOMAIN,  EXBRCISBT  OF— No 
iiart  of  mvnlclpal  allnlra.— The  mode  of  exer- 
cising the  power  of  eminent  domain,  and  the 
conditions  upon  whioh  It  may  be  Invoked,  are 
no  part  of  municipal  organisation.  They  are 
the  subject  of  general  laws  applicable  to  every 
person  alike,  and  the  legislature  has  no  power 
to  make  arbitrary  discrimination  In  this  r^ 
spect  between  different  classes  of  persons.— 
City  of  Pasadena  vs.  Stlmson,  91  Cal.  238,  249, 

27  Pac  Rep.  604;  City  of  Santa  Crux  vs.  En- 
right.  96  Cal.  105.  Ill,  30  Pac  Rep.  197. 

9»  Right  Inherent  hi  state. — The  right  of 
eminent,  domain  is  intierent  in  the  state  and 
not  conferred  by  the  constitution.  But  the 
power  of  the  state  to  condemn  lands  for  public 
uses  must,  in  the  main,  be  exercised  by  agents, 
and  for  that  reason  this  power  may  be  dele- 
gated by  the  legislature  of  the  state  either  to 
cori>orations  or  Individuals,  who  act  as  such 
agents  and  under  legislative  control. — Moran 
vs.  Ross,  79  Cal.  169,  160.  21  Pac  Rep.  647. 

7.  FERRY — ^vasl-pabllc  vso. — ^A  ferry  Is  a 
quasi-public  use  A  franchise  for  a  ferry  Is 
granted  only  by  the  board  of  supervisors  (Pol. 
Code  8  2848).  Corporations  for  the  purpose  of 
operating  a  ferry  may   be  formed  under   the 
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statute  (Civ.  Code  §628  et  seq.)-  The  rlgrht  of 
eminent  domain  may  be  Invoked  for  acquisition 
of  landinge  for  ferry  purposes  under  subdi- 
vision 4  of  this  section. — Los  Angreles  T.  I*.  Co. 
vs.  Mulr,  186  Cal.  86*  49,  68  Pac.  Rep.  808. 

&  FLUMB  FOR  MINING  FOR  RBNBFIT  OF 
PUklNTIFF  ONLY^Not  public  use.— A  pro- 
posed flume  to  be  constructed  for  the  purpose 
of  advantaereously  and  profitably  washing  and 
minings  plaintiffs  minlns  ground,  where  It  is 
not  even  pretended  that  any  person  other  than 
the  plaintiff  will  derive  any  benefit  whatever 
from  the  structure  when  completed,  is  a  pri- 
vate enterprise,  to  be  conducted  solely  for  the 
personal  benefit  of  the  plaintiff,  in  which  the 
community  has  no  concern  and  does  not  come 
within  the  meaning  of  that  clause  of  the  con- 
stitution which  permits  the  taking  of  private 
property  for  a  public  use  after  Just  compensa- 
tion made.— Consolidated  C.  Co.  vs.  Central  I^ac. 
R.  Co..  61  C»L  269,  271:  Dower  vs.  Richards,  78 
Cal  477,  480,  16  Pac  Rep.  106;  Amador  Queen 
U.  Co.  vs.  Dewitt,  78  Cal.  482,  486,  16  Pac.  Rep. 
74:  County  of  San  Mateo  vs  Cobum,  130  Cal. 
681.  634.  68  Pac.  Rep.  78,  621^ 

9.  IRRIGATION  OF  ARID  LANDS.— Whether 
the  reclamation  of  the  land  be  from  excessive 
moisture  to  a  condition  suitable  for  cultiva- 
tion or  from  excessive  aridity  to  the  same  con- 
dition, the  right  of  the  legislature  to  authorize 
such  reclamation  must  be  upheld  upon  the 
same  principle,  viz.,  the  welfare  of  the  public, 
and  particularly  of  that  portion  of  the  public 
within  the  district  affected  by  the  means 
adopted  for  such  reclamation. — In  matter  of 
Madera  Irr.  Dlstrlot,  92  Cal.  296,  813,  27  Am. 
St.  Rep.  106,  28  Pac.  Rep.  272,  676,  14  L.  R.  A. 
756;  Lagona  D.  Dlst.  vs.  Charles  Martin  Co., 
,  144  CaL  209,  214,  77  Pac.  Rep.  933. 

1«.  T^ater  tor  ■ilaes^-yPerhaps  to  a  greater 
extent  than  any  of  the  other  states,  California, 
speaking  through  the  acts  of  the  legislature, 
her  court  of  last  resort,  and  constitution,  seems 
to  have  considered  the  irrigation  of  lands  and 
the  supplying  of  mines  with  water  as  of  great 
public  concern. — Turlock  Irrigation  Dlst.  vs. 
Williams.  76  Cal.  360,  369,  18  Pac.  Rep.  379; 
Herring  vs.  Modesto  Irr.  Dlst,  95  Fed.  Rep. 
716;  People  vs.  Brown  Valley  Irr.  Dlst,  119 
Fed.  Rep.  636,  888. 

11.  UkND  APPROPRIATED  TO  PUBLIC— 
Takes  for  move  aeceesary  use. — Land  belong- 
ing to  a  private  person,  which  has  been  ap- 
propriated to  a  public  use,  as  for  a  highway, 
may  be  taken  for  a  more  necessary  public  use 
than  that  .to  which  it  has  been  already  appro- 
priated, as  for  the  construction  and  mainte* 
nance  of  a  dam  and  reservoir  for  supplying  the 
Inhabitants  of  a  county  with  pure  and  fresh 
water. — ^Marln  Co.  W.  Co.  vs.  Marin  Co..  146 
CaL  686,  688.  79  Pac.  Rep.  282. 

la.  PRIVATB  IKDI7STRT— N«it  eneovraged 
Wj  legtalatve. — It  Is  not  competent  for  the 
legislature  to  authorise  the  levy  of  a  publio 
tax,  or  the  talcing  of  private  property  for  the 
encouragement  of  a  purely  private  industry.— > 
Consolidated  C.  Ca  vs.  Central  Pao.  R.  Co.,  61 
CaL  269,  272:  Dower  vs.  Richards,  78  CaL  477, 
480,  15  Pac  Rep.  106;  Amador  Queen  M.  Co.  vs. 
Dewitt  78  CaL  482,  486,  16  PsA.  Rep.  74. 


18.    Water  for  working  .  ladlvldiial     cl«lm«~> 

Where  It  is  not  •  shown .  that  the  use  for  which 
water  was  intended  Is  a  public  use,  and  it 
clearly  appears  from  the  evidence  that  the 
main  and  substantial  object  of  plaintiffs  is 
to  use  the  water  in  working  their  own  mining 
claims,  the  power  of  eminent  domain  cannot 
be  exercised.  Private  property  oannot  be  taken 
for  such  a  purpose. — Lorenz  vs.  Jacob,  63  Cal. 
78.  74.  See  St  Helena  W.  Co.  vs.  Forbes,  62 
CaL  183. 


14.  PUBLIC  V81B*-Not  neeessarily  of  wholo 
state. — The  public  use  required  need  not  be 
of  the  whole  state  or  any  considerable  portion 
of  it,  but  the  use  and  benefit  must  be  in  com- 
mon, not  to  particular  individuals.  Bvery 
public  U0e  is  in  more  or  less  degree  local  and 
benefits  a  particular  section  more  than  others. 
This  is  true  of  railroads,  as  well  as  of  ordi- 
nary highways. — Lindsay  Irr.  Co.  vs.  Mehrtens, 
97  CaL  676,  32  Pao.  Rep.  802;  Madera  R.  Co.  vs. 
Raymond  Granite  Co.  (CaL  App.  May  29,  1906), 
87  Pao  Repv  27,  30. 

IB.  PERSON,  NATURAL  OR  ARTIFICIAIr^ 
May  aeaaire  property. — A  corporation,  whether 
private  or  public.  Is  a  person  (Civ.  Code  S  14). 
It  follows,  therefore,  that,  under  this  general 
law, — general  in  the  widest  and  fullest  sense 
of  the  term, — any  public  or  private  corporation, 
or  any  natural  person,  may,  for  any  of  the 
uses  defined  in  this  section,  acquire  private 
property  without  the  consent  of  the  owner,  by 
means  of  the  proceedings  prescribed  In  part  3, 
title  7,  of  this  code  §S  1237  to  1263.— City  of  Pas- 
adena vs.  Stlmson,  91  CaL  238,  248,  27  Pac.  Rep. 
604;  City  of  Santa  Cruz  vs.  Enrlght,  96  Cal. 
106,  111.  30  Pac.  Rep.  197;  City  of  Los  An- 
geles vs.  Leavis,  119  CaL  164,  166,  61  Pac  Rep. 
34. 

1«.  RBSBRVOIR— For  debris  aad  talllaga  of 
mlBe.^It  is  contended  that  under  the  pro- 
visions of  this  code,  by  virtue  of  which  the  pro- 
ceedings for  condemnation  are  had,  authority 
is  not  given  to  condemn  land  to  be  used  as  a 
reservoir  in  which  to  store  or  impound  water. 
In  the  enumeration  of  the  public  uses  found 
in  this  section,  the  word  "reservoir**  is  -not 
found,  but  in  classifying  the  estates  and  rights 
in  land  subject  to  be  taken  for  public  use,  it  is 
provided  by  §  1239  post  that  a  fee  simple  may  be 
taken  when  needed  for  "public  buildings  or 
grounds,  or  for  permanent  buildings,  for  reser- 
^volrs  and  dams,  and  permanent  flooding  occa- 
sioned thereby,  or  for  an  outlet  for  a  flow,  or  a 
place  for  the  deposit  of  debris  or  tailings  of  a 
mine." — Lake  Pleasanton  W.  Co.  vs.  Contra 
Costa  W.  Co..  67  Cal.  669,  660,  8  Pac.  Rep.  601; 
Spring  Valley  W\  W.  vs.  Drlnkhouse,  92  Cal 
628,  631,  28  Pac.  Rep.  681;  City  of  Los  Angeles 
vs.  Pomeroy,  124  CaL  697,  616,  67  Pac.  Rep.  586. 

See  monographic  note  9  Am.  St  Rep.  143. 

17  RIGHT  OF  WAY  THROUGH  ANOTHBR'9 
MINK— Private  use. — Under  the  provisions  of 
this  section  the  plaintiff  cannot  have  a  right 
of  way  through  defendant's  mine  condemned 
for  its  use  in  working  Its  own  mine.  The 
mine  of  defendant  Is  his  private  property,  and 
It  is  clear  that  the  plaintiff  asks  for  the  con- 
demnation in  order  that  it  may  appropriate  a 
way  through  that  property  for  its  private  use. 
This  cannot  be  done.— Amador  Queen  M.  Co.  vs. 
Dewitt  78  CaL  482,  488,  16  Pao.  Rep.  74. 
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IS.     SEWER     FOR     CITY— No     nnUanee.— A 

city  with  sewage  to  dispoee  of,  and  having  a 
sewer  farm  to  which  it  has  apparently  a  right 
to  conduct  it.  has  necessarily  the  right  to  con- 
struct such  a  sewer  as  this  statute  contem- 
plates, and  such  a  sewer  cannot  be  a  nuisance 
in  the  strictest  sense  of  the  term. — City  of  Pas- 
adena vs.  Stimson,  91  CaL  288,  26 S.  27  Pac  Rep. 
604. 

19.  This  section  defines  the  purposes  for 
which  the  power  of  eminent  domain  may  be 
exercised,  and  among  these  U  "sewerage  of  any 
city  whether  corporated  or  unincorporated'* 
(subd.  8). — Bishop  vs.  Superior  Court,  87  Cal. 
226.  282,  26  Pac.  Rep.  436;  City  of  Pasadena  vs. 
Stimson,  91  Cal.  288.  268,  27  Pac.  Rep.  604.    . 

ao.  STOCKHOLDERS  IN  OPPOSING  COR- 
PORATIONS— No    proof    of    private    use. — The 

fact  that  the  stockholders  of  the  Madei'a  Gran- 
ite Company  were  also  stockholders  of  plain- 
tiff company  does  not  prove  that  the  contem- 
plated use  is  a  private  use. — Madera  R.  Co.  vs. 
Raymond  Granite  Co.  (Cal.  App.  May  29.  1906). 
87  Pac.  Rep.  27,  32). 

21.  STREETS  AND  ALLEYS— City  may  ac- 
qMre  by  coademaatlon.— After  the  city  and 
county  of  San  Francisco  had  by  proper  pro- 
ceedings thereunder  determined  to  widen  Mis- 
sion Street,  it  was  competent  for  it,  under  the 
principles  laid  down  In  the  City  of  Santa  Cru2 
vs.  Enrlght,  96  Cal.  106.  30  Pac.  Rep.  197,  to 
acquire  by  condemnation  the  lands  of  appel- 
lants in  the  manner  prescribed  in  this  code. 
This  section  provides  that  "the  right  of  eminent 
domain  may  be  exercised  on  behalf  of  the  fol- 
lowing uses:  .  .  .  8.  .  .  .  roads,  streets  and 
alleys  .  .  .  but  the  mode  of  apportioning 
and  collecting  the  costs  of  such  improvements 
shall  be  such  as  may  be  provided  in  the  stat- 
utes, by  which  the  same  may  be  authorized." — 
City  etc.  San  Francisco  vs.  Klernan,  98  Cal.  614. 
622,  38  Pac.  Rep.  720;  City  of  Santa  Ana  vs. 
Harlin,  99  Cal.  638,  640,  84  Pac.  Rep.  224. 

2S.  City  may  condemn  for  alley,  It  neces- 
sary.—An  alley  In  a  city  or  town  is  declared 
to  be  a  public  use  (see  also  act  of  1889  SD; 
and  no  inquiry  on  that  subject  can  be  made  In 
this  action  to  condemn  a  strip  of  land  aa  and 
for  an  alley,  and  when  a  city  or  town  decides 
by  appropriate  proceedings  that  an  alley  Is 
desirable,  and  Institutes  condemnation  pro- 
ceedings for  a  right  of  way  therefor,  it  is  only 
required  to  prove  that  the  taking  of  the  prop- 
erty sought  to  be  condemned  Is  necessary  for 
the  purposes  of  an  alley. — City  of  Santa  Ana 
vs.  Brunner.  182  CaL  234,  237,  64  Pac.  Rep.  287. 

28.     USE  PUBLIC  OR  PRIVATE— Determined 

by  learlslatnre.— Whether  an  Improvement  is  of 
sufficient  Importance  to  J^istlfy  the  exercise  of 
the  right  of  eminent  domain  is  a  question  for 
the  legislature  to  determine,  subject  only  to 
the  requirement  that  such  Improvement  shall 
be  for  the  public  benefit  and  not  for  private 
purposes.— Moran  vs.  Ross,  79  Cal.  169.  161,  21 
Pac.  Rep.  647. 

24.     Determination  by  learlslaturey  eoadnalTe. 

— It  is  the  rule  that,  where  there  Is  any  doubt 
whether  the  use  to  which  the  property  is  pro- 
posed to  be  devoted  is  of  a  public  or  private 
character,  it  Is  a  matter  to  be  determined  by 
the  legislature,  and  the  courts  will  not  under- 


take to  disturb  its  Judgment  In  that  regard.— 
Stockton  &  y.  R.  Co.  vs.  City  of  Stockton,  41 
Cal.  147.  168;  Lux  vs.  Haggin,  69  Cal.  266.  303. 
10  Pac.  Rep.  674;  In  matter  of  Madera  Irr.  Dlst.. 
92  Cal.  .296.  810.  27  Am.  St.  Rep.  106,  28  Pac 
Rep  272,  676.  14  L.  R.  A.  755;  County  of  San 
Mateo  vs.  Coburn,  130  Cal.  681.  634,  63  Pac.  Rep. 
78,  621;  State  ex  rel.  Douglas  Co.  vs.  Cornell. 
68  Neb.  666.  659.  68  Am.  St.  Rep.  631.  74  N.  W. 
Rep.  69. 

26.  The  constitution  does  not  assume  to 
provide  for  what  uses  or  purposes  private 
property  may  be  condemned,  nor  by  whom. 
These  matters  are  left  entirely  to  the  legisla- 
ture, to  be  determined  and  regulated  by  statute, 
and  the  codes  contain  ample  provisions  there- 
for.—Moran  vs.  Ross,  79  Cal.  169,  163,  21  Pac. 
Rep.  647. 

n.     DRAINAGE. 

Se.  ADVANTAGE  NOT  FOR  COMMUNITY 
OUTSIDE  DISTRICT.— It  is  no  objection  that 
the  public  benefit  which  is  to  be  subserved  is 
practically  limited  to  those  in  the  district 
whose  lands  are  to  be  drained,  and  which  will 
thereby  be  made  valuable.  In  order  that  it 
shall  constitute  a  public  use  it  is  not  necessary 
that  the  advantages  derived  from  the  contem- 
plated public  improvement  shall  extend  as 
effectually  to  the  community  outside  the  dis- 
trict as  to  those  in  it.  It  need  not  extend  to 
the  whole  public  or  to  any  large  portion  of  it. 
It  is  sufficient  that  all  within  the  district  will 
be  in  common  benefited  by  it. — Laguna  D.  Dlst. 
vs.  Charles  Martin  Co.,  144  Cal.  209,  217,  77  Pac. 
Rep.  988. 


27.  RECLAMATION  —  PvbUe 

The  provision  of  this  section  that  "the  right 
of  eminent  domain  may  be  exercised  in  behalf 
of  the  following  uses:  4.  .  .  .  draining  and 
reclaiming  lands."  Is  a  legislative  declaration 
that,  in  general,  "draining  and  reclaiming 
lands"  in  this  state  are  matters  of  public  utility 
and  benefit,  and  the  act  of  1885  (Stats.  1885  p. 
204)  is  in  harmony  with  this  declaration.— 
Laguna  D.  Dlst.  vs.  Charles  Martin  Co.,  144  Cal. 
209,  214,  77  Pac.  Rep.  933. 

28.  AREA  LESS  THAN  ONE  HUNDRED 
AND  SIXTY  ACRES.— It  Cannot  be  said  that 
because  the  area  of  overflowed  land  em- 
braced in  the  district  amounts  to  a  frac- 
tion less  than  one  hundred  and  sixty  acres 
that  the  object  of  the  district  in  this  proceed- 
ing is  not  effectuating  a  public  use  within  the 
meaning  of  the  constitution.  The  area  of  a 
drainage  district  is  not  a  matter  from  which. 
of  itself,  it  can  be  determined  whether  the 
district  corporation  is  exercising  the  right  of 
eminent  domain  for  the  private  advantage  of 
the  owners  within  its  territory  rather  than  as 
a  public  agency  exercising  it  for  a  public  use. — 
Laguna  D.  Dlst.  vs.  Charles  Martin  Co.,  144  Cal. 
209,  218.  77  Pac.  Rep.  938. 

99.     EMINENT  DOMAIN— Aa  poller  power.— 

Not  only  is  drainage  legislation  supported  as 
being,  from  a  material  point  of  view,  conducive 
to  the  public  good,  but  it  is  equally  sustained 
as  being  within  the  exercise  of  the  police 
power  of  the  state— in  the  Interest  of  public 
health.  Ponds,  marshes,  and  low,  swampy 
places  are  generally  recognised  as  a  nuisance 
to   the  public  health   of   the  nei«rhborhood  In 


Tlt.VU.]        DRAINAGB— RAlLBOADt— PBITATB  INDIVIDUAL  ML.Y  BUILD.         <1788)        {1X88 


Which  they  exist,  as  seneratlngr  malaria,  and, 
hence.  It  is  matter  of  public  interest  that  they 
should  be  abated  and  removed. — Laguna  D. 
DIst.  vs.  Charles  Martin  Co.,  144  Cal.  209.  214, 
77  Pac.  Rep.  933. 

8Db  If  for  eooBinon  benefit. — The  claim  that 
the  drainage  of  this  land  will,  from  the  facts 
of  the  complaint,  inure  mainly  to  the  benefit 
of  those  within  the  district,  presents  no  valid 
reason  why  the  right  of  eminent  domain  for 
that  purpose  is  not  properly  exercised  in 
behalf  of  a  "public  use."  where  all  the  lands 
within  the  district  are  susceptible  of  one  mode 
of  drainage,  and  such  a  system  for  the  common 
benefit  is  sought  to  be  provided. — Laguna  D. 
DIst.  vs.  Charles  Martin  Co..  144  Cal.  209,  217, 
77  Pac.  Rep.  933;  Madera  R.  Co.  vs.  Raymond 
Granite  Co.  (Cal.  App.  May  29,  1906).  87  Pac. 
Rep.   27,   80. 

SL  ENJOYMBIVT  BY  BNTIBB  PUBLIC— Not 
■eeeosary* — To  render  the  supply  of  water  a 
public  use,  it  is  not  necessary  that  the  entire 
public  shall  enjoy  the  use  or  even  that  it 
be  capable  thereof,  but  the  use  must  be  cap- 
able of  enjoyment  by  all  who  may  be  within 
the  neighborhood,  and  there  must  be  within 
that  neighborhood  so  great  a  number  of  the 
entire  public  as  to  destroy  its  character  as 
a  private  use. — Lindsay  Irr.  Co.  vs.  Mehrtens. 
97  Cal.  676.  681.  32  Pac.  Rep.  802. 

III.     RAILROADS. 

82.  BBANCH  TRACK— Tests.— The  tests  de- 
cisive of  the  question  whether  a  branch  track 
is  to  be  constructed  and  operated  for  public 
or  private  purposes  are  these:  If  the  track  Is 
to  be  open  to  the  public,  to  be  used  upon  equal 
terms  by  all  who  may  at  any  time  have  occa- 
sion to  use  it,  so  that  all  persons  who  have 
occasion  to  do  so  can  demand  that  they  be 
served  without  discrimination,  not  merely  by 
permission  but  as  of  right,  and  if  the  track  is 
subject  to  governmental  control  under  general 
laws,  as  are  the  main  lines  of  a  railroad,  theh 
the  use  is  a  public  one,  and  the  legislature  may 
grant  the  power  to  exercise  the  right  of  emi- 
nent domain  to  a  corporation  which  is  to 
operate  such  track;  and  if  the  purpose  of  the 
railroad  corporation  In  building  any  particular 
branch  track  is  to  operate  the  same  in  con- 
formity to  these  requirements,  then  the  power 
granted  by  the  legislature  may  be  exercised 
In  that  particular  case.— Madera  R.  Co.  vs.  Ray- 
mond Granite  CO.  (Cal.  App.  May  29.  1906),  87 
Pac.  Rep.  27.  82. 

33.  Our  statute  does  not  define  what  is 
meant  by  "steam  railroads,*'  nor  does  it  make 
any  distinction  between  main  lines  and  branch- 
^s.  A  corporation  may  be  formed  to  build  a 
particular  road  which  Is  to  connect  with  an- 
other road  and  become  a  branch  thereof.  Such 
a  corporation  would  have  the  right  to  condemn 
land  for  its  right  of  way.— Madera  R.  Co.  vs. 
Raymond  Granite  Co.  (Cal.  App.  May  29,  1906), 
87  Pac.  Rep.  27,  32. 

84.  CORPOBATOR8  OF  BCNBFICIARY  AND 
RAILROAD  COMPANY  SAME.  —  Legitimate 
railroad  enterprises  are  often  projected  into 
regions  of  little  present  profit,  and  ultimately 
prove  unfortunate  Investments  by  lack  of  an- 
ticipated business.     But  they  are  nevertheless 


public  in  their  objects;  and  a  public  use  may 
be  shown  where  only  a  single  enterprise  is 
primarily  to  be  benefited,  and  the  fact  that  the 
corporators  in  another  company,  which  is  the 
chief  beneficiary,  are  also  corporators  of  the 
railroad  company,  is  not  at  all  conclusive  as  to 
the  character  of  the  use. — Madera  R.  Co.  vs. 
Raymond  Granite  Co.  (Cal.  App.  May  29,  1906), 
87  Pac  Rep.  27,  33. 

85.  COURT  CANNOT  INTERFBRB  IP  SPBU 
CIAL  ACTS  AUTHORIZES. — Where  railroads  are 
authorized  by  special  act  of  the  legislature  It 
would  be  an  unwarranted  Interference  with 
legislative  discretion  for  the  courts  to  inquire 
into  the  policy  or  wisdom  of  the  legislature 
in  declaring  that  the  building  of  those  particu- 
lar roads  concerned  the  public  interest. — Contra 
Costa  R.  Co.  vs.  Moss,  23  Cal.  823,  324;  County 
Of  San  Mateo  vs.  Coburn.  130  Cal.  631,  63  Pac. 
Rep.  78,  621;  Madera  R.  Co.  vs.  Raymond  Gran- 
ite Co.  (Cal.  App.  May  29,  1906),  87  Pac.  Rep. 
27,  29. 

8«.  DBCLARATION  BY  LBGISLATURB— Nof 
reviewable* — Railroads  concern  the  public  in- 
terest as  matter  of  legal  Judgment,  and  how- 
ever that  conclusion  be  opposed  to  the  fact  in 
the  case  at  bar,  makes  no  difference,  the 
action  of  the  legislature  on  the  question  not 
being  open  to  review  by  the  Judicial  depart- 
ment of  the  government. — Stockton  &  V.  R.  Co. 
vs.  City  of  Stockton,  41  Cal.  147;  County  of 
San  Mateo  vs.  Coburn,  130  Cal.  631,  63  Pac 
Rep.  78,  621;  Madera  R.  Co.  vs.  Raymond  Gran- 
ite Co.  (Cal.  App.  May  29.  1906),  87  Pac.  Rep. 
27,  29. 

87.  FOB    HOR8B    AND    8TBAM    POWBIL— 

The  power  of  eminent  domain  may  be  exercised 
in  favor  of  a  variety  of  public  uses,  among 
which  are  "horse  and  steam  railroads,"  under 
subd.  4  of  this  section. — Southern  Pac.  R.  Co. 
vs.  Southern  CaL  R.  Co.,  Ill  Cal.  221,  227,  43 
Pac.  Rep.  602. 

88.  INDIVIDUAL,  ADVANTAGE  TO  —  Road 
not  less  public. — The  fact  that  the  advantage 
of  road  inures  to  a  particular  individual  or 
class  of  individuals  will  not  render  the  use 
any  the  less  public— Madera  R.  Co.  vs.  Ray- 
mond Granite  Co.  (CaL  App.  May  29,  1906), 
87   Pac   Rep.   27.  82. 

88l  NBBD  FOR  WORKSHOPS— 4ittestloii  of 
fact. — Whether  or  not  workshops  for  the  repair 
and  safekeeping  of  the  cars  and  locomotives 
of  a  railroad  company  are  necessary  append- 
ages and  adjuncts  to  a  road  under  all  the 
circumstances,  and,  if  so,  whether  the  land 
sought  to  be  condemned  is  necessary  as  a 
site  for  said  buildings,  are  questions  of  fact 
on  which,  issues  may  be  Joined,  to  be  decided 
at  the  trial. — Southern  Pac.  R.  Co.  vs.  Ray- 
mond, 53  Cal.  223,  228;  Moran  vs.  Ross,  79  Cal. 
159,  164,  21   Pac.  Rep.   547. 

40.  PRIVATB  INDIVIDUAL  MAY  CON- 
STRUCT.—The  claim  of  defendant  is  that  be- 
cause the  right  to  condemn  lands  for  right 
of  way  of  a  railroad  is  expressly  given  by 
statute  to  corporations.  It  cannot  be  exercised 
by  any  one  else  unless  the  right  is  conferred 
in  the  same  way.  But  this  does  not  follow. 
The  rights,  powers,  and  duties  of  a  corporation 
are  conferred  and  defined  by  statute.  Without 
such  statutory  authority  it  could  not  exist,  nor 
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transact  any  business.  This  Is  not  so  of  a 
private  individual.  He  may  construct  and 
operate  a  railroad  on  his  own  land  or  on  land 
of  another  without  statutory  license.  If  the 
necessity  of  condemning  the  lands  of  another 
arises,  In  order  to  construct  the  road  he  must 
have  constitutional  or  statutory  authority  to 
entitle  him  to  proceed.  This  authority  Is  driven 
him  in  express  terms  by  the  codes. — Moran  vs. 
Ross,  79  Cal.  159.  164,  21  Pac.  Rep.  547;  79 
Cal.  549.  560,  21  Pac.  Rep.  958;  City  of  Pasa- 
dena vs.  Stimson,  91  Cal.  238,  248,  27  Pac  Rep. 
•04.  See  San  Francisco,  A  &  S.  R.  Co.  vs. 
Caldwell.  31  Cal.  368.  371;  Southern  Pac  Co. 
vs.  Hyatt.  132  Cal.  240.  241.  64  Pac  Rep.  272. 

41.  The  provisions  of  this  section  and  of 
i  1001  of  the  Civil  Code  taken  together  confer 
upon  private  individuals  the  right  of  eminent 
domain  in  cases  of  condemnation  of  lands  for 
right  of  way  of  railroad  in  plain  and  unequiv- 
ocal  terms.— Moran  vs.  Ross.  79  Cal.  169,  162. 
21  Pac.  Rep.  547;  79  Cal.  649,  550,  21  Pac.  Rep. 
f»58;  City  of  Pasadena  vs.  Stimson.  91  Cal.  288. 
248.  27  Pac.  Rep.  604. 

43.  STBAM  RAILROAD  FOR  CARRYnVG 
PASSBN6ERS  AND  FRBIGHT.— A  complaint 
containing  the  allegation  in  efCect  that  the 
plaintifC  was  Incorporated  for  the  purpose  of 
constructing  and  operating  a  steam  railroad 
"for  the  carrying  of  passengers  and  freight 
.  .  .  for  hire.'*  etc..  is  not  demurrable  on  the 
specific  point  that  this  does  not  show  that 
it  was  for  "public  transportation,*'  as  men- 
tioned In  subdivision  4  of  this  section.  The 
clause  in  which  the  quoted  expression  occurs 
is  intended  to  qualify  only  the  words,  "canals, 
ditches,"  etc.,  and  has  no  application  to  the 
preceding  words. — San  Francisco  &  S.  J.  V. 
R.  Co.  vs.  Levlston,  134  Cal.  412.  413.  66  Pac. 
Rep.  478. 

4S.     USB — ^Does  not  depend  on  length  of  road. 

— Neither  the  length  of  the  road  nor  the  fact 
that  it  Is  a  branch  or  spur  bears  any  neces- 
sary relation  to  the  question  of  public  use,  or 
of  the  public  interest  to  be  subserved  by  it. 
except  possibly  as  a  circumstance  bearing  upon 
the  alleged  fact  that  the  road  is  solely  for  the 
private  use  of  plaintiff. — Contra  Costa  R.  Co. 
vs.  Moss.  28  Cal.  323.  324;  Madera  R.  Co.  vs 
Raymond  Granite  Co.  (Cal.  App.  liay  29,  1906). 
87  Pac.  Rep.  27.  31. 

44.  Public,  If  free  to  use  by  all.— Whether  a 
way  be  public  or  private  does  not  depend  on 
the  number  of  people  who  use  it,  but  upon 
the  fact  that  every  one  may  lawfully  use  it 
who  has  occasion. — County  of  Madera  vs.  Ray- 
mond Granite  Co..  139  Cal.  128.  72  Pac.  Rep 
915;  Madera  R.  Co.  vs.  Raymond  Granite  Co. 
(Cal.  App.  May  29.  1906),  87  Pac  Rep.  27,  30. 

IV.     WATER  SUPPLY. 

411.     AGRICULTURAL  LANDS   SUBDIVIDED. 

—The  supplying  of  water  to  a  tract  of  agri- 
cultural land,  though  of  many  thousand  acres 
in  extent,  if  occupied  by  an  Individual  pro- 
prietor, would  be  for  his  private  benefit,  and 
not  a  public  use,  yet  the  same  tract  of  land 
might  be  so  subdivided  and  held  in  Individual 
proprietorship  as  to  render  the  supply  of  water 
to  It  A  public  instead  of  a  private  use. — Lind- 


say Irr.  Co.  vs.  Mehrtens.  97  Cal.  676.  680.  S2 
Pac.  Rep.  802. 

46.  FARMING  NEIGHBORHOOD.— The  pro- 
vision of  subdivision  4  of  this  section  is  a 
legislative  declaration  that  the  supplying  of 
water  to  a  farming  neighborhood  Is  a  public 
use.  and  such  declaration  must  be  regarded 
as  falling  within  the  scope  of  legislative  duty 
in  providing  for  the  public  welfare.— Lindsay 
Irr.  Co.  vs.  Mehrtens.  97  Cal.  676.  679.  32  Pac. 
Rep.  802. 

47.  INCORPORATED  CITY.— The  supplying 
of  the  Inhabitants  of  an  incorporated  city  with 
pure  fresh  water  is  by  this  section  declared 
to  be  a  public  use.  in  behalf  of  which  the  right 
of  eminent  domain  may  be  exercised,  and  5  1239 
post  provides  in  effect  that  the  entire  estate 
in  a  given  piece  of  land  may  be  taken  when 
needed  for  a  service  in  behalf  of  such  use. — 
Lake  Pleasanton  W.  Co.  vs.  Contra  Costa  W. 
Co..  67  Cal.  659.  660,  8  Pac  Rep.  601;  Spring 
Valley  W.  W.  vs.  Drlnkhouse.  92  Cal.  628.  681. 
28  Pac  Rep.  681. 

48.  INHABITANTS    OF    TOWN.— There    can 

be  no  sort  of  doubt  that  the  supplying  of  the 
inhabitants  of  a  town  with  pure  fresh  water 
is  one  of  the  "public  uses"  In  behalf  of  which 
the  legislature  has  declared  the  right  of  emi- 
nent domain  may  be  exercised. — St.  Helena  W. 
Co.  vs.  Forbes.  62  Cal.  182,  46  Am.  Dec.  669. 

40.  MINING  AND  AGRICULTURAL  LAND 
NOT  AVAILABLE  W^ITHOUT.  — A  complaint 
that  alleged  that  the  uses  for  which  the  water 
of  a  proposed  ditch  is  Intended  and  designed 
are  mining,  irrigation,  manufacturing,  and 
household  and  domestic  purposes;  that  along 
the  line  of  the  canal  there  are  valuable  mining 
claims  and  a  large  body  of  undeveloped  mining 
land,  besides  much  agricultural  land;  that 
such  land  cannot  be  mined  nor  profitably  cul- 
tivated without  water  brought  upon  It  by 
artificial  means;  that  said  canal  is  in- 
tended to  and  will  supply  this  want  by  the 
sale  and  distribution  of  said  water  along  its 
line,  with  the  averment  that  it  is  a  public 
use,  that  plaintiff  Is  in  charge  of  It:  that  the. 
taking  of  a  portion  of  land  of  defendant  for 
said  use  is  necessary,  etc..  is  sufficient  in  pro- 
ceedings for  exercise  of  right  of  eminent  do- 
main under  subd.  4  of  this  section. — Cummings 
vs.  Peters,  66  Cal.  593.  596. 

60.     OBITER     DICTUM     IN     MAHONEY    VS. 
SPRING  VALLEY   W.  W.   CO.  OVERRULED.— 

There  Is  language  in  the  case  of  Mahoney 
vs.  Spring  Valley  W.  W.  Co..  62  Cal.  159,  161, 
to  the  effect  that  a  proceeding  to  condemn 
lands  for  the  purpose  of  waterworks  could 
be  commenced  and  continued  by  a  corporation 
only,  but  a  decision  of  that  question  was  not 
necessary  to  a  decision  of  the  case,  and  it  Is 
quite  clear  that  it  was  not  carefully  considered, 
if  considered  at  all,  and  no  authority  is  cited 
nor  reason  advanced  in  support  of  such  a 
doctrine.— Moran  vs.  Ross,  79  Cal.  159,  164.  21 
Pac.  Rep.  547. 

6L     WHETHER     PUBLIC     USB    FOR    CER- 
TAIN     NEIGHBORHOOD— <lae«tlon    of    fact.— 

Whether  the  particular  region  is  a  farming 
neighborhood,  and  whether  the  supplying  of 
water  to  that  neighborhood  constitutes  a  public 
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uae.  are  questions  of  fact  which  must  be  de- 
lermlaed  by  the  court  before  whom  the  pro- 
ceeding is  had.  and  its  decision  thereon  must 
be  held  conclusive  as  in  other  cases.  It  is 
only    when    it    appears   that   such   decision    is 


manifestly  erroneous,  either  by  an  abuse  of 
Its  discretion  or  by  making  its  decision  without 
evidence  to  support  it,  that  the  appellate  court 
will  call  it  in  question. — Lindsay  Irr.  Co.  vs. 
Mehrtens,  97  Cal.  676,  681.  32  Pac.  Rep.  802. 


§  1239.  ESTATES  SUBJECT  TO  PUBLIC  USE.  The  following  is  a  classification 
of  the  estates  and  rights  in  lands  subject  to  be  taken  for  public  use: 

1.  A  lee  8impie«  when  taken  for  public  buildings  or  grounds,  or  for  permanent 
buildings,  for  reservoirs  and  dams,  and  permanent  flooding  occasioned  thereby,  or 
for  an  outlet  for  a  flow,  or  a  place  for  the  deposit  of  debris  or  tailings  of  a  mine. 

2.  An  eafleoaent,  when  taken  for  any  other  use. 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and  the  right  to  take  there- 
from such  earth,  gravel,  stones,  trees,  and  timber  as  may  be  necessary  for  some 
public 


History:     Enaeted  Mareh  11,  1372;    amended  March  24,  187^  Cods  Amdts. 
1873>4,  p.  355. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Dedication  by  owner  to  public  uae-^Bars  con- 

deoination  proceedings. 

3.  Easement — Water  in  natural  channel,  acquired. 
<L  Same — Taken,  is  not  one  owned  by  defendant. 

5.  Fee  simple  and  easement  subject  to. 

6.  Right  of  way  involves  taking  of  land. 

7.  Subsurface  dam — ^Taken  for  reservoir. 

1.  APPI^IED,  CITBD,  CONSTRVfiD,  RE- 
PBBRED  TOy  etc..  In:  City  of  San  Jose  vs. 
Freyschlagr.  66  Cal.  8,  10  (cited);  St.  Helena 
W.  Co.  vs.  Forbes,  62  Cal.  182.  184  (construed) ; 
Gallfomla  S.  R.  Co.  vs.  Southern  Pac.  R.  Co., 
67  Cal,  59,  60,  7  Pac  Rep.  123  (construed); 
Lake  Pleasanton  W.  Co.  vs.  Contra  Costa  W 
Co.,  67  CaL  659.  660,  8  Pac.  Rep.  501  (con- 
strued with  S  1238  ante);  Sprln^r  Valley  W.  W 
T8.  Drlnkhouse.  92  Cal.  628.  631,  28  Pac  Rep. 
681  (cited);  Southern  Pac.  R.  Co.  vs.  Southern 
Cal.  R.  Co..  Ill  Cal.  221.  229.  43  Pac  Rep.  602 
(mlsclted  for  81240);  City  of  Los  Anseles  vs. 
Pomeroy.  124  Cal.  597,  616,  67  Pac  Rep.  685 
(construed). 

2.  DBOICATION    BY    OWNBR    TO    PUBLIC 
€8B— Bars    eoBtfennatUm   pvoceedlnsa. — If   the 

plaintiff  had  alleged  that  the  land  sousht  to 
be  condemned  had  been  already  dedicated  by 
the  owner  to  the  use  of  the  public  for  a  street. 
It  would  have  alleged  Itself  out  of  court;  for 
In  such  case  It  would  have  shown  the  existence 
by  virtue  of  the  dedication  of  the  only  right 
that  could  be  acquired  under  our  statute  by 
the  condemnation  proceedings,  namely,  an  ease- 
ment in  the  property  for  street  purposes.'— City 
of  San  Jose  vs.  Freyschlag.  56  Cal.  8,  10.  City 
of  San  Jose  vs.  Reed.  65  Cal.  241.  242,  3  Pac. 
Rep.  806;  City  of  Los  Angeles  vs.  Pomeroy,  124 
CaL  597.  612,  67  Pac.  Rep.  685. 

S.  BASEME2IfT — Water  in  nataral  chanael, 
■chaired. — By  taking  water  that  In  its  natural 
channel  runs  over  defendant's  land,  plaintiff 
takes  an  easement  in  lands  of  defendant.  If 
plaintiff  by  adverse  use  should  acquire  the 
right.  It  Is  equally  clear  that  the  interest  so 
acquired  would  be  an  easement  in  the  land  of 
defendant  There  is  no  difference  In  the  nature 
of  the  same  rlgrht  when  acquired  by  condem- 
nation   proceedings.  --  St.    Helena    W.    Co.    vs. 


Forbes.  62  Cal.  182,  184;  Lux  vs.  Haggln,  69 
Cal.  256.  800,  440,  10  Pac  Rep.  674. 

4.  Taken,  Is  aot  one  owned  by  defendant.! — 

Water  that  runs  over  one's  land  is  part  and  par- 
cel of  his  land.  Legislature  has  said  that  an 
*'easement"  in  land  may  be  taken  for  public  use. 
This  does  not  mean  an  easement  owned  by  the 
person  against  whom  the  right  to  condemn  is 
asserted.  In  other  words,  It  authorizes  the  fee 
simple  of  all  real  property  belonging  to  any 
i^erson  to  be  taken  when  needed  for  any  of  the 
public  uses  enumerated  In  subd.  1  of  this  sec-  i 
tlon.  and  an  easement  In. all  real  property  be- 
longing to  any  person,  to  be  taken  when  needed 
for  any  other  public  use.— St.  Helena  W.  Co.  vs. 
Forbes.  62  Cal.  182.  184,  46  Am.  Dec.  659.  See 
Lux  vs.  Haggln.  69  Cal.  266,  440,  10  Pac.  Rep. 
674. 

5.  FEB  SIMPLE  AND  EASEMENT  SUBJECT 

TO. — Statute  subjects  all  real  property  belong- 
ing to  any  person  to  right  of  eminent  domain, 
to  be  exercised  in  the  cases  and  for  the  pur- 
poses therein  stated.  In  other  words.  It  author- 
izes the  fee  simple  of  all  real  property  belong- 
ing to  any  person  to  be  taken  when  needed  for 
any  of  the  public  uses  enumerated  in  subd.  1 
of  this  section,  and  an  easement  In  all  real 
property  belonging  to  any  person,  to  be  taken 
when  needed  for  any  other  public  use.  —  St. 
Helena  W.  Co.  vs.  Forbes,  62  Cal.  182,  184,  46 
Am.  Dec.  669. 

«.  RIGHT  OF  WAY  INVOLVES  TAKING  OF 
LAND. — In  proceeding  to  acquire  right  of  way 
by  one  railroad  company  across  right  of  way 
of  another  railroad  company  (which  statutes 
allow)  and  to  acquire  right. of  way  over  lands 
of  defendant,  an  easement  is  sought  to  be  ac- 
quired as  provided  in  this  section.  If  the  ease- 
ment is  not  technically  an  estate  In  the  land, 
the  acquisition  of  the  right  of  way  Involves  the 
taking  of  a  parcel  of  land,  within  the  meaning 
of  the  statute — California  So.  R.  Co.  vs.  South- 
ern Pac  R.  Co.,  67  Cal  69,  69,  7  Pac  Rep. 
123. 

7.     SUBSURFACE  DAM— Taken  for  reservoir. 

— Where  the  evidence  shows  that  from  one  flfth 
to  one  third  of  the  entire  bulk  of  the  material 
fllllng  a  valley  below  the  plane  of  saturation 
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Is  water,  the  land  In  Its  natural  state  Is  there-      subsurface  dam  In  order  to  make  it  better 

fore  a  reservoir,  and  the  fee  simple  may  be      purpose  of  reservoir. — City  of  Los  Anereles  ts. 

taken  under  this  section  for  construction  of  a      Pomeroy.  124  Cal.  697,  616,  67  Pac.  Rep.  686. 

§  1240.    PRIVATE  PROPERTY  DEFINED.    CLASSES  ENUMERATED.    The 

private  property  which  may  be  taken  under  this  title  includes: 

1.  All  real  property  belonging  to  any  person; 

2.  Lands  belonging  to  this  state,  including  tide  and  submerged  lands,  not  within 
the  corporate  limits  of  any  city,  or  city  and  county,  or  to  any  county,  incorporated 
city,  or  city  and  county,  village  or  town,  not  appropriated  to  some  public  use; 

3.  Property  appropriated  to  public  use ;  but  such  property  shall  not  be  taken  un- 
less for  a  more  necessary  public  use  than  that  to  which  it  has  been  already  ap- 
propriated. 

4.  Franchises  for  toll-roads,  toll-bridges,  and  ferries,  and  all  other  franchises,  but 
such  franchises  shall  not  be  taken  unless  for  free  highways,  railroads,  or  other  more 
necessary  public  use; 

5.  All  rights  of  way  for  any  and  all  the  purposes  mentioned  in  section  twelve 
hundred  and  thirty-eight,  and  any  and  all  structures  and  improvements  thereon, 
and  the  lands  held  or  used  in  connection  therewith  shall  be  subject  to  be  con- 
nected with,  crossed,  or  intersected  by  any  other  right  of  way  or  improvements, 
or  structures  thereon.  They  shall  also  be  subject  to  a  limited  use,  in  common  with 
the  owner  thereof,  when  necessary;  but  such  uses,  crossings,  intersections  and  con- 
nections shall  be  made  in  manner  most  compatible  with  the  greatest  public  benefit 
and  least  private  injury. 

[Railroad  crossing— Regulation  of.]  No  railroad  main  track  crossing,  outside  the 
limits  of  any  incorporated  town,  city  or  city  and  county,  shall  be  at  grade,  unless 
the  party  proposing  such  crossing  at  grade  shall,  at  its  own  sole  cost  and  expense, 
protect  such  crossing  by  the  construction,  operation  and  maintenance  of  an  inter- 
locking plant,  with  suitable  signals  and  derails ;  but  either  party  to  such  crossing 
may  insist  upon  a  separation  of  grades,  in  which  case  the  cost  of  constructing  such 
crossing  with  separate  grades  shall  be  equally  divided  between  the  railroad  com- 
panies concerned ;  and  provided  further  that  where  any  such  crossing  has  been  con- 
structed at  grade,  either  company  may,  at  any  time  thereafter,  require  a  separation 
of  the  grades  at  such  crossing,  each  company  paying  one  half  of  the  expense  of 
such  separation;  and  provided  further  that  the  foregoing  provisions  shall  not  be 
construed  as  requiring  a  separation  of  grades  where  such  separation  is  physically 
impracticable,  and  in  case  of  any  dispute  or  controversy  as  to  the  physical  prac- 
ticability of  any  undergrade  or  overhead  crossing,  the  same  shall  be  determined 
by  the  superior  court  of  the  county  in  which  such  crossing  is  situated  in  an  action 
or  proceeding  brought  by  either  party  for  that  purpose. 

6.  All  classes  of  private  property  not  enumerated  may  be  taken  for  public  use, 
when  such  taking  is  authorized  by  law ; 

7.  Proceedings  to  condemn  lands  belonging  to  this  state  are  hereby  authorized,  and 
must  be  maintained  and  conducted  in  the  same  manner  as  are  other  condemnation 
proceedings  provided  for  in  this  title;  except,  that  in  such  proceedings  the  sum- 
mons and  a  copy  of  the  complaint  must  be  served  on  the  governor,  attorney-general, 
and  surveyor-general  of  this  state. 

History:     Enacted   March   11,   1872;    amended   March  15,   1SK)1,   Stats,   and 
Amdts  1900-1,  p.  307;  March  18,  1905,  Stats,  and  Amdta.  1905,  p.  186. 
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1.  Applied,  cited,  coostnied,  referred  to. 

2.  All  real  property. 

3.  Money. 

4.  Private  lands  belonging  to  state. 

5.  Same— Already  appropriated  to  pnblle  use. 
•^7.  "Property  appropriated  to  public  use"— 

Is  private  property. 
8b  Same — ^Not  protected  against  more  neces- 
sary use. 
9.  Public  road  existing  upon  private  land. 
10.  Bight  of  way  of  one  railroad  by  another 

railroad. 
11«  Riparian  rights. 
12,13.  Second   appropriation   for  like  use— Not 
permissible. 

1.  APPLIRD,  CTTBD,  CONSTRUED,  RB- 
^BRRBD  TO,  etc..  In:  St.  Helena  W.  Co.  vs. 
Forbes.  62  Cal.  182.  183  (applied);  Southern 
Fac.  R.  Co.  vs.  Southern  Cal.  R.  Co.,  Ill  Cal. 
221.  227.  230.  43  Pac.  Rep.  602  (applied);  Marin 
Co.  W.  Co.  vs.  Marin  Co..  146  Cal.  686,  687,  688, 
7t  Pac  Rep.  282  (applied);  California  &  N.  R. 
vs.  State  1  Cal.  App.  142,  144.  81  Pac.  Rep. 
t71  (construed);  Roca  ft  Ia  R.  Co.  vs.  Sierra 
Valley  R  Co.  (Cal.  App.  Dec.  29,  1906),  84  Pac. 
Rep.  298,  304   (construed). 

As  t«  node  of  malclBip  erosslnss,  see  post 
11247  and  note. 

a.  ALL  REAL  PROPERTY  belongring  to  any 
person  is  by  statute  subject  to  ri^rht  of  eminent 
domain,  to  be  exercised  in  cases  and  for  pur- 
poses stated. — St.  Helena  W.  Co.  vs.  Forbes,  62 
CaL  182.  184. 

PlatntUK  who  Is  already  owner  of  Interest  In 
laad  may  secure  condemnation  of  outstanding 
interests  In  case  which  in  other  respects  is 
proper  one  for  condemnation. — City  of  Los  An- 
greles  vs.  Pomeroy,  124  Cal.  697,  610,  67  Pac 
Rep.  586. 

As  to  all  property  belnv  subject  to  rigkt  of 
cMlBent  doaudjSf  see  note  9  Am.  St.  Rep.  189, 
140;  notes  by  Robert  Desty,  4  L.  R  A.  785; 
7  Lw  R.  A.  766;  subject  note.  1  L.  R  A.  (N.  &) 
611-615. 

As  to  taklav  cemetery  for  pvblle  park,  see 
brief  16  I^  R  A.  180. 

As  to  taklns  dty  property  by  federal  soveni* 
■Mmt,  see  brief  69  U  R.  A.  728. 

As  to  taklns  corporate  rights  and  traneblses, 
see  Const,  art  XII  9  8,  HBNNINO'S  OBNBRAIi 
LAWS  p.  xcv;  also  notes  31  Am.  Dec.  372;  38 
Am.  Dec.  615;  42  Am.  Dec.  728,  729;  9  Am.  St. 
Rep.  137;  note  by  Robert  Desty,  4  L.  R  A.  78^; 
brief  31  U  R.  A.  304. 

As  to  frontascs  on  navlf^nble  waters,  see 
Const  1879  art  XV  S  1,  HBNNING'S  OBNIPRAL 
LAWS  p.  ci. 

As  to  railway  crosslnfrs,  see  note  by  Robert 
Desty.  7  L.  R  A.  767;  briefs  8  L.  R  A.  241;  10 
U  R  A.  862. 

As  to  lateral  snpport,  see  note  26  Am.  Rep. 
457-462. 

As  to  condemnation  of  shares  of  minority 
stocklioldcrs  of  corporation,  see  subject  note  1 
L.  R  A.  (N.  S.)  606-617. 

As  to  ttdc-lando,  see  note  by  H.  P.  Farnham, 
16  U  R  A.  897. 

As  to  condemnation  of  waterworks  by  city, 
see  brief  26  L.  R.  A.  272. 

S.  MONBY  ''cannot  be  exacted  by  government 
by  right  of  eminent  domain,  ezcepting  perhaps 


for  direct  use  of  state  at  large  and  when  state 
at  large  is  to  make  compensation.  .  .  .  The 
framers  of  constitution  could  not  have  intended 
to  delegate  to  municipal  corporations  right  of 
taking  money  under  this  power,  because  it  is 
entirely  unnecessary.  Money  can  always  be 
had  by  taxation;  lands  cannot;  and  therefore 
lands  may  be  taken  by  right  of  eminent  do- 
main, but  money  may  not.'*  .  .  .  "Private 
property  ta!.:en  for  public  use  by  right  of  emi- 
nent domain  is  not  taken  as  owner's  share  of 
contribution  to  public  burden,  but  as  so  much 
beyond  his  share.  Special  compensation  is 
therefore  to  be  made  in  the  latter  case  because 
government  Is  debtor  for  property  so  taken, 
but  not  in  former,  because  payment  of  taxes  Is 
duty  and  creates  no  obligation  to  repay  other- 
wise than  In  proper  application  of  the  tax" 
(Ruggles.  J.,  in  People  ex  rel.  Oriffln  vs.  Mayor 
of  Brooklyn,  4  N.  7.  419). — Emery  vs.  San 
Francisco  O.  Co.,  28  Cal.  346,  861,  352. 

4.  private:  lands  bblonging  to  statg 

may  be  taken  in  condemnation  proceedings  un- 
der subd.  2  of  this  section.  Such  proceedings 
commenced  before  passage  of  amendment  add- 
ing subd.  7  were  not  without  authority. — Cali- 
fornia ft  N.  R.  vs.  State,  1  CaL  App.  142.  144, 
81  Pac  Rep.  971. 

O,     Already    appropriated    to    pnbltc    use. — 

L«ands  belonging  to  state  or  to  municipality 
which  have  already  been  appropriated  to  public 
use  cannot  be  taken  under  eminent  domain  for 
another  public  use.— Marin  Co.  W.  Co.  vs.  Marin 
Co.,  145  Cal.  586,  588,  79  Pac.  Rep.  282. 

See  par.  8  this  note. 

«.  •<  PROPBRTY  APPROPRIATED  TO  PUB- 
LIC USB**  is  private  property,  and  to  con- 
demn right  of  way  by  one  railroad  over  right 
of  way  of  another  railroad  company  is  taking 
of  private  property  for  public  use.-~Boca  dt  L. 
R.  Co.  vs.  Sierra  Valley  R.  Co.  (Cal.  App.  Dec. 
29,  1905),  84  Pac.  Rep.  298.  804. 

7.  Property  and  'franchises  of  corporations 
as  well  as  of  individuals,  although  dedicated 
to  public  uses,  may  be  taken  for  other  public 
uses.— Southern  Pac.  R  Co.  vs.  Southern  Cal. 
R.  Co.,  Ill  Cal  221.  226,  43  Pac.  Rep.  602. 

As    to    laying    street    across    railroad    track 
and  through  railroad  yards,  see  brief  37  L.  R 
A.  190. 

As  to  taking  property  by  eminent  domain 
where  ezcloslve  prtvllcgcs  or  franchises  have 
been  granted,  see  note  9  Am.  St  Rep.  140-142. 

As  to  taking  property  devoted  to  one  public 
use  for  another  public  use,  see  notes  40  Am. 
Rep.  748,  749;    24  Am.  Rep.  .661.  552;    9  Am.  St. 
Rep.  139;  note  by  Robert  Desty,  1  L.  R.  A.  787 
790;  note  60  la.  R.  A.  383. 

As  to  more  necessary  public  use,  see  par.  8 
this  note;  also  post  6  1241  and  note  pars.  26.  26. 

As  to  constmetloa  of  telegraph  line  along 
right  of  way  of  railroad,  see  briefs  45  L.  R  A. 
223;    60  L.  R.  A.  146;   62  L.  R  A.  943. 

As  to  mio  that  where  two  public  uses  can 
stand  together  without  Impairment  of  one  by 
other  they  must  stand,  see  note  61  L.  R.  A,  649. 

8.  Wot  protected  against  more  accessary  use. 
—It  is  property  appropriated  to  public  use 
which  is  under  subd.  3  of  this  section  protected 
from  condemnation,  except  "for  a  more  neces- 
sary  public  use'*;    and  as  to   lands  owned  by 
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defendant,  but  which  have  not  been  tlkus  appro- 
priated, and  are  not  likely  in  future  to  be 
needed  for  exlstingr  public  use,  inhibition  does 
not  apply.— Southern  Pac.  R.  Go.  vs.  Southern 
Cal.«  R.  Co.,  Ill  Cal.  221.  229,  43  Pac.  Rep.  602; 
Eureka  &  K.  R.  R.  Co.  vs.  California  &  N.  R. 
Co.,  109  Fed.  Rep.  509,  612,  48  C.  C.  A.  617. 

See  par.' 6  this  note;  also  post  8  1241  and  note 
pars.  26,  26. 

8.  PUBLIC  ROAD  BXISTING  UPON  PRI- 
VATE LAND  by  virtue  of  easement  in  favor  of 
county  for  uses  of  hierhway  may  be  appropri- 
ated under  riffht  of  eminent  domain  by  water 
company  engragred  in  supplyingr  pure  and  fresh 
water  to  inhabitants  of  county,  for  purpose  of 
constructns  and  maintaining  dam  and  reservoir 
thereon,  when  such  use  is  more  necessary  pub- 
lic use  than  is  that  of  road.  Such  appropria- 
tion is  not  of  public  land  appropriated  to  public 
use,  under  subd.  2  of  this  section,  but  of  private 
lands  which  had  been  appropriated  to  public 
use  and  which  could  be  taken  for  more  neces- 
sary public  use  than  that  to  which  it  had  been 
already  appropriated,  under  subd.  3. — ^Marin  Co. 
W.  Co.  vs.  Marin  Co.,  146  Cal.  586,  688,  79  Pao. 
Rep.  282. 

10.  RIGHT  OF  WAY  OF  ONE  RAILROAD 
BY  ANOTHER  RAILROAD.— Appropriation  of 
portion  of  rlffht  of  way  of  railroad,  not  essen- 
tial to  its  enjoyment  of  its  franchise  and 
property  as  such,  by  another  railroad  where 
essential  to  construction  and  existence  of  the 
latter,  is  to  and  for  more  necessary  public  use; 
and  fact  that  some  interference  may  be  occa- 
sioned thereby,  but  which  does  not  materially 
curtail  rights  and  privileges  of  former,  does 
not  take  case  out  of  wholesome  rule  adopted 
by  our  code.  Thus,  where  one  railroad  com- 
pany acquires  right  of  way  one  hundred  feet 
In  width  along  city  street  and  maintains  its 
road  along  center  thereof,  side  portion  being 
used  for  spur  tracks,  signal  stations,  etc., 
another  road  may  acquire  right  of  way  along 
and  upon  such  side  portion  ther6of.-^outh6rB 
Pac.  R.  Co.  vs.  Southern  Cal.  R.  Co.,  Ill  Cal. 
221,  231.  232,  43  Pac  Rep.  602. 


As  to  tokJag  kind  of  one  rallrond  company  by 
another,  see  note  24  Am.  Rep.  651.  562;  briefs 
8  U  R.  A.  241;  31  L.  R.  A.  804;  note  by  Robert 
Desty  12  Ll  R.  A.  220. 

As  to  rights  of  way  throngh  nuMintaln  pasaco* 
cafloasy  etc.,  see  note  by  Robert  Desty  4  I4.  R. 
A.  791. 

11.  RIPARIAN  RIOHTflb— Right  of  private 
individual  to  enjoy  flow  of  water  in  its  natural 
channel  upon  and  along  his  land  Is  property 
right  which  comes  within  category  of  real 
property  and  may  be  taken  for  purpose  of  sup- 
plying town  with  fresh  water. — St.  Helena  W. 
Co.  vs.  Forbes,  62  Cal.  182,  188. 

As  to  taking  riparian  rights,  see  note  16  Am. 
St.  Rep.  614,  615;   brief  33  U  R.  A.  648. 

la.  SBCOND  APPROPRIATION  FOR  LIKB  USB 
— ^Not  permlsslblcw — "Oeneral  principle  is  well 
settled  and  has  been  applied  In  great  variety 
of  cases,  that  land  already  legally  appropriated 
to  public  use  is  not  to  be  afterward  taken  for 
like  use  unless  intention  of  legislature  that  it 
should  be  so  taken  has  been  manifested  in 
express  terms  or  by  necessary  Implication" 
(Chief  Justice  Gray  in  Boston  &  M.  R.  Co.  vs. 
Lowell  A  la.  R.  Co.,  124  Mass.  368).  Authorities 
in  support  of  this  proposition  are  numerous 
and  usually  uniform  (see  cases  discussed  by 
Mr.  Justice  Gray).  These  cases  in  the  main 
Involve  circumstances  under  which  former  and 
later  use  may  not  stand  together,  or,  in  other 
words,  cases  in  which  later  use  must  supersede 
former.  This  general  rule  does  not  apply, 
however,  where  later  use  does  not  prevent  for- 
mer use. — Southern  Pac.  R.  Co.  vs.  Southern 
Cal.  R.  Co.,  Ill  CaL  221.  227.  228.  48  Pac.  Rep. 
602. 

IS.  Land  appropriated  by  one  company  for 
purposes  of  railroad  and  necessary  thereto  can- 
not subsequently  be  condemned  by  another 
company  for  like  use. — Contra  Costa  C.  M.  R. 
Co.  Y8.  Moss,  88  Cal.  828.  880. 

As  to  taking  property  already  appropriated 
to  pnblie  nse  for  same  pnbllc  nsOf  see  notes  by 
Robert  Desty.  4  L.  R.  A.  789-791.  7  L.  R.  A. 
766. 


§  1241.    FACTS  NECESSARY  TO  BE  FOUND  BY  COUBT  BEFORE  CONDEM- 

NATION.    Before  property  can  be  taken,  it  must  appear: 

1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  authorized  by  law ; 

2.  That  the  taking  is  necessary  to  such  use; 

3.  If  already  appropriated  to  some  public  use,  that  the  public  use  to  which  it 
is  to  be  applied  is  a  more  necessary  public  use. 

History:    Enacted  Mareh  11,  1878. 


1.  Applied,  eited,  oonstrued,  referred  to. 

2.  Authorized  public  use — Evidence. 

3.  Same — Extent  of  inquiry. 

4-6.  Same — Power  of  court  to  determine. 

7.  Same — Same — Code  commissionerB'   note. 

8.  Same — Same— Bailroads  concern  the  pub- 

lic interest  as  matter  of  legal  jadgnv^nt. 
9,10.  Same — Same — ^Roads  are  among  public 
uses  declared  by  legislature— Court  can- 
not inquire  into  necessity. 
11.  Same — Same — ^Where  the  pablie  use  is  de- 
clared by  general  statute. 


12yl8.  Same — Same — ^Where   public   use   is   de- 
clared by  special  statute. 
14.  Necessary  to  public  use. 
15-18.  Same — Anticipated  needs  to  be  considered. 

19.  Burden  of  proof — Upon  the  plaintiff. 

20.  Same — ^Jury  must  determine  whether  tak- 

ing is  necessary  for  use  stated. 
21-24.  Same— Same — ^Location    most    eompatibls 

with  public  good. 
25.  Same — ^More  necessary  public  use. 
8C.  Same  —  Same  —  Predion  not  applicable, 

when. 
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27.  Same — Neeesnty  of  public  use  need  not  be 

proved. 

28.  Same — Public  convenience — Is  not  such  a 

necessity  as  authorizes  the  exercise  of 
the  right. 

29.  Same — Question  of  fact. 

30.  Same — SiEiving  of  expense. 

31.  Proof  of  incorporation  of  munioSpalitj— 

When  plaintiff. 

32.  Terms  upon  which  the  right  of  eminent 

domain  may  be  enforced. 

1.  APPLIBD,  CITED,  CONSTRUBD,  RB* 
FBRRBD  TO,  etc,  in:  Wilmington  C.  R,  Co. 
vs.  Dominguez.  50  Cal.  606,  606  (referred  to); 
Sprtne  Valley  W.  W.  vs.  San  Mateo  W.  W.,  64 
Cal.  123,  ISl.  28  Pac.  Rep.  447  (subd.  2  con- 
strued); California  S.  R.  Co.  vs.  Southern  Pac. 
R.  Co..  67  Cal.  69,  61.  7  Pao.  Rep.  138  (cited); 
Tehama  Co.  vs.  Bryan,  68  Cal.  67,  68,  8  Pac. 
Rep.  673  (cited);  Moran  vs.  Ross,  79  Cal.  169, 
161,  21  Pac.  Rep.  647  (cited);  City  of  Pasadena 
vs.  Stimson.  91  Cal.  288,  268,  266.  27  Pac  Rep. 
S04  (construed);  Madera  R  Co.  vs.  Raymond 
Granite  Co.  (Cal.  App.  May  29.  1906),  87  Pac* 
Rep.  27,  30,  31   (construed). 

As  to  antlelpatcd  Beccsaity*  &••  para.  16-1$ 
this  note. 

X     AUTHORIZBD  FUBLIC  USB — Bvldence.— 

Mere  fact  of  existence  of  corporation  plaintiff, 
orffantzed  for  purpose  of  operatingr  railroad, 
proves  no  more  than  would  existence  of  natural 
person  seeking'  to  condemn  under  authority  of 
statute. — ^Madera  R.  Co.  vs.  Raymond  Oranlte 
Co.  (Cal.  App.  May  29.  1906),  87  Pac.  Rep.  27,  80. 

Am  to  avthoiised  «se,  see  ante  1 1238  and  note. 

As  to  when  question  of  existence  of  public 
■se  may  be  determined  by  courts,  see  note  42 
Am.  St.  Rep.  406,  407;  monosrraphlc  note  88 
Am.  8L  Rep.  926-946;  brief  70  L.  R.  A.  478. 

S.  Bxtent  of  Inanlry. — Good  faith  of  corpor- 
ators of  plaintiff  corporation  cannot  be  Inquired 
into  in  proceedinfTS  in  eminent  domain,  for  pur* 
pose  of  determining  public  or  private  character 
of  use. — ^Madera  R.  Co.  vs.  Raymond  Oranlte 
Co.  (Cal.  App.  May  29.  1906).  87  Pao.  Rep.  27,  81. 

4.     Power  of  court  to  determine. — ^Xt  is   the 

function  of  leg'islatlve  department  to  determine 
in  first  instance  what  shall  constitute  a  public 
use  and  whether  any  private  property  shall  be 
talcen  for  such  use.  ...  It  is  not  to  be  held, 
however,  that  mere  declaration  by  legislature 
that  object  for  which  private  property  may  be 
taken  is  public  use  will  preclude  owner  from 
contesting  right  to  deprive  him  of  his  property. 
If  it  is  sought  to  condemn  property  for  use 
which  is  evidently  private,  or  to  accomplish 
some  purpose  which  is  not  of  public  character, 
courts  will  disregard  legislative  declaration 
that  such  use  is  public  Declaration  by  legis- 
lature Is  entitled  to  great  consideration,  and  if 
purpose  for  which  condemnation  is  sought  is 
clearly  for  public  use.  or  one  which  in  ordinary 
acceptation  or  experience  expresses  public  use, 
it  will  be  conclusive  upon  the  Judiciary;  but 
If  it  is  clear  that  It  is  for  private  purpose, 
legislative  declaration  will  be  of  no  avail.  Sd, 
too.  if  it  can  be  shown  by  extrinsic  evidence 
that  end  sought  to  be  accomplished  is  not  of 
public  character,  but  is  solely  for  private  pur- 


poses, condemnation  will  be  denied  as  being:  in 
excess  of  legislative  power. — County  of  San 
Mateo  vs.  Coburn.  130  Cal.  631.  634.  63  Pac. 
Rep.  78,  621;  Lindsay  Irr.  Co.  vs.  Mehrtens,  97 
Cal.  676.  679.  32  Pac  Rep.  802;  Consolidated  C. 
Co.  vs.  Central  Pac.  R.  Co.,  61  Cal.  269.  273. 

5.  Determination  as  to  whether  or  not  right 
of  eminent  domain  should  be  exercised,  and  as 
to  what  lands  are  necessary  to  be  taken  In  the 
exercise  of  that  right,  Is  political  and  legisla- 
tive question  and  not  judicial  one.  Its  deter- 
mination rests  exclusively  with  legislature  or 
with  such  subordinate  legislative  bodies  as  it 
may  be  properly  devolved  upon,  and  question 
of  whether  exercise  of  power  is  wise  or  not  is 
one  with  which  judicial  department  has  no  con- 
cern. Question  as  to  whether  a  given  use  is 
in  fact  a  public  use  may  be  inquired  into  by 
courts,  but  that  question  determined  in  the 
affirmative  the  power  of  the  court  is  confined 
to  seeing  to  it  that  burdens  cast  upon  citizen 
are  in  conformity  with  methods  prescribed  by 
legislature,  and  that  those  methods  are  not  in 
conflict  with  fundamental  rights  of  the  people. 
— Wulzen  vs.  Board  of  Supervisors.  101  Cal.  16, 
21.  40  Am.  St.  Rep.  17,  36  Pac.  Rep.  363;  County 
of  Siskiyou  vs.  Gamlich.  110  Cal.  94,  98,  42  Pac. 
Rep.  468;  Pool  vs.  Slihmons,  184  Cal.  621.  626. 
66  Pac  Rep.  872. 

6.  When  legislature  has  determined  a  given 
purpose  to  be  a  public  purpose  the  courts  will 
so  consider  Itvunless  they  can  see  at  first  blush 
that  it  is  not  possible  that  it  could  be  such.— 
Stockton  &  V.  R.  Co.  vs.  City  of  Stockton,  41 
CaL  147.  176. 

7.  Same — Code  Commissioners'  note. — "There 
is  no  doubt  that  legislature  has  power  to  de- 
clare that  taking  of  property  Is  necessary  or 
expedient  There  is  a  question,  however,  as  to 
whether  action  of  leerislature  in  declaring  cer- 
tain use  to  be  public  use  can  be  reviewed  by 
courts.  On  this  question  authorities  are  con- 
flicting. Above  section  does  not  conflict  with 
either  view  of  case,  leaving  question  open." 

8.  Same. — ^Ralircwds  concern  public  Interest 
ns  matter  of  legal  Jndsmenti  and  however  that 
use  may  be  opposed  to  fact  In  the  case  at  bar 
makes  no  difference,  action  of  legislature  on 
the  question  not  bein^  open  to  review  by  the 
judicial  department  of  the  government.— Napa 
Valley  R.  Co.  vs.  Napa  Co..  80  Cal.  486.  437; 
Stockton  &  V.  R.  Ca  vs.  City  of  Stockton,  41 
Cal.  147.  169,  178,  192:  Madera  R.  Co.  vs.  Ray- 
mond Oranlte  Co.  (Cal.  App.  May  29,  1906).  87 
Pao.  Rep.  27.  29. 


9.  Same. — Roads  are  among  pnblle  nses  de- 
clared by  ieslslatnre. — Court  cannot  Inquire 
Into  necessity  for  highway,  its  location  and 
extent,  as  these  are  matters  of  political  and 
legislative  character.  In  the  case  of  roads  the 
statute  has  established  a  tribunal  for  determin- 
ing these  questions — the  board  of  supervisors. 
If  this  tribunal  proceeds  in  accordance  with 
provisions  of  statute  It  acquires  jurisdiction  to 
determine  these  questions,  and  Its  determina- 
tion is  not  subject  to  collateral  attack.  In  a 
proceeding  thereafter  by  the  public  to  condemn 
right  of  way  for  such  public  road  court  Is  not 
authorised  to  review  action  of  board  of  super- 
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vUors  In  determlningr  these  questions. — County 
of  San  Mateo  vs.  Coburn,  180  Cal.  631,  635,  63 
Pac.  Rep.  78,  621;  Madera  R.  Co.  vs.  Raymond 
Granite  Co.  (Cal.  App.  May  29.  1906),  87  Pac. 
Rep.  27,  29. 

10.  It  is  the  province  and  is  made  the  duty 
of  board  of  supervisors  to  decide  the  questions 
whether  use  to  which  land  is  to  be  applied  is 
use  authorised  by  law  and  that  taking  is  neces- 
sary to  such  use,  in  all  cases  where  private 
property  is  taken  for  highway  purposes,  under 
9  2681  et  seq.  of  the  Political  Code.  Necessity 
of  use,  its  public  character,  route  and  termini 
of  road,  land  necessary  therefor,  and  apparent 
ownership  thereof  are  to  be  determined  by  that 
body  before  steps  can  be  initiated  in  courts  for 
its  condemnation  for  road  purposes. — Tehama 
Co.  vs.  Bryan.  68  Cal.  67,  63.  8  Pac.  Rep.  673. 

11.  Sane. — Where  pnblle  use  Is  declared  by 
general  statute,  enumerating  the  many  objects 
thAt  are  thus  deslgrnated.  courts  are  not  pre- 
cluded from  determlningr  from  all  circumstances 
whether  or  not  in  the  particular  case  the  pur- 
pose is  a  public  use.>-Madera  R.  Co.  vs.  Ray-, 
mond  Granite  Co.  (Cal.  App.  May  29,  1906),  87 
Pac.  Rep.  27.  80. 

12.  Same — Wbere  public  use  la  declared  by 
special  statute.— A  distinction  is  taken  between 
cases  where  legislature  has  by  special  act 
authorized  taking  of  property  for  particular 
purposes  and  cases  where  public  use  Is  declared 
by  general  statute,  enumerating  the  many  ob- 
jects that  are  thus  designated.  Amongst  cases 
concerning  the  former  class  are:  Napa  Valley 
R.  Co.  vs.  Napa  County,  SO  Cal.  436;  Stockton 
St  V.  R.  Co.  vs.  City  of  Stockton.  41  Cal.  147; 
Contra  Costa  M.  R.  Co.  vs.  Moss.  28  Cal.  324; 
Madera  R.  Co.  vs.  Raymond  Granite  Co.  (Cal. 
App.  May  29,  1906),  87  Pac.  Rep.  27. 

13.  Where  public  character  of  railroad  has 
received  special  recognition  by  passage  of  a 
special  act  courts  will  not  undertake  to  deter- 
mine whether  use  is  In  fact  a  public  or  private 
use.— Contra  Costa  M.  R.  Co.  vs.  Moss.  28  Cal. 
324,   827. 

14.  NBCBS8ART  TO  PUBLIC  USB.— There 
is  no  doubt  of  proposition  that  before  land  can 
be  taken  for  public  use  it  must  appear  that 
taking  is  necessary  for  such  use.— Spring  Val- 
ley W.  W.  vs.  Drlnkhouse.  92  CaL  628.  682.  28 
Pac.  Rep.   681. 

15.  Anticipated    needs    to    be    considered. — 

Where  water  company  supplying  city  with 
water  is  seeking  to  condemn  land  which  it 
claims  is  necessary  for  reservoir  site,  not  only 
present  demands  of  the  public  upon  plaintiff, 
but  those  which  may  be  fairly  anticipated  on 
account  of  the  future  growth  of  the  city,  are 
to  be  considered.  —  Spring  Valley  W.  W.  vs. 
Drlnkhouse.  92  Cal.  628,  632.  28  Pac.  Rep.  681. 

16.  As  to  necessity  of  right  of  way  for  rail- 
road, existence  of  public  use  and  the  location 
through  defendant's  land  establish  the  neces- 
sity.—San  Francisco  &  S.  J.  V.  R.  Co.  vs.  Lievis- 
ton.  134  Cal.  412,  415,  66  Pac.  Rep.  478. 

17.  In  condemning  land  for  use  as  reservoir 
site  for  purposes  of  supplying  city  with  water, 
future  needs  of  city  may  be  considered  in 
determining   necessity   of   condemnation. — City 


of  Los  Angeles  vs.  Pomeroy,  184  Cal.  597,  646, 
67   Pac.  Rep.  586. 

18.  When  city  or  town  decides  by  appropri- 
ate proceedings  that  an  alley  is  desirable,  and 
institutes  condemnation  proceedings  for  right 
of  way  therefor,  it  is  only  required  to  prove 
that  taking  of  the  property  sought  to  be  con- 
demned is  necessary  for  purposes  of  an  alley. 

City  of  Santa  Ana  vs.   Brunner,   182  (Jal.   234. 
286,  287.  64  Pac.  Rep.  287. 

19.  BURDBir   OP   PROOF— Upon   plaintiff.— 

Evidence  must  be  sufficient  to  show  that  land 
is  reasonably  acquired  for  purpose  of  effecting- 
object  or  carrying  on  business  for  which  plain- 
tiff was   organized.— Spring  Valley   W.   W.   vs 
Drlnkhouse.  92  Cal.  628.  632.  28  Pac.  Rep.  681. 

2«.  Jury  must  determine  whether  taking  !• 
necessary  for  use  stated  in  complaint,  where 
Jury  has  not  been  waived.— Wilmington  CAR, 
Co.  vs.  Domlnguea,  50  Cal.  605.  606. 

31.  liocatlon  most  compatible  with  public 
good.— Failure  to  prove  that  location  of  sewer 
Is  most  compatible  wKb  greatest  public  good 
and  least  private  Injury  is  not  ground  for  non- 
suit where  there  is  no  evidence  that  such  sewer 
(an  outfall  sewer  leading  from  city  to  sewer 
farm)  as  it  is  proposed  to  construct  it.  will  be 
more  of  a  nuisance  than  any  other  sewer 
would  be.  Sewers  are  In  fact  a  necessary  evil 
but  when  they  are  planned  and  constructed 
with  reasonable  regard  to  resulU  of  sanitary 
teachings  they  are  authorised  by  statute.— 
City  of  Pasadena  vs.  Stimson.  91  Cal.  288.  264 
255,  27  Pac.  Rep.  604. 

As  to  showing  that  location  o(  right  of  wny 
Is  most  compatible  with  greatest  pnblle  benefit 
and  least  private  injury,  see  ante  S  1240  subd  5 
and  note;   also  post  9  1242  and  note. 

22.  Fact,  if  proved,  that  another  equally 
desirable  and  convenient  line  could  be  had  by 
changing  it  to  another  place  and  passing  over 
other  grounds  does  not  show  that  land  sought 
to  be  taken  is  not  necessary  for  use  of  plain- 
tiff.—California  C.  R.  Co.  vs.  Hooper,  76  Cal 
404,  412.  18  Pac.  Rep.  599.  See  Rlalto  Irr.  Dist" 
vs.  Brandon,  108  Cal.  384.  887.  37  Pac.  Rep.  484! 

23.  Evidence  offered  to  prove  that  route  of 

fw  "'^^'^  uf '?'■  '*""*"  ^  '^^^  »o  ^"""^  »•  one 
that    might    have    been    selected,    and    that    it 

would  be  greater  private  injury,  should  not  be 
excluded.  So  held  where  offered  testimony  was 
i^.ot"!''^  ^***^  witness  had  surveyed  a  route 
1,432  feet  shorter  than  that  proposed,  upon  a 
better    grade,    through    lands    not    so    thickly 

gf*  9Kr?i*^ ""'  Pasadena  vs.  Stimson.  91  Cal. 
238.  259.  27  Pac.  Rep.  604. 

24.  When  attempt  Is  made  to  show  that 
location  is  unneoessarlly  injurious,  proof  ought 
to  be  clear  and  convincing,  for  otherwise  no 
location  could  ever  be  made.  Selection  of  par- 
ticular route  Is  committed  In  first  instance  to 
person  in  charge  of  use.  and  unless  there  Is 
something  to  show  an  abuse  of  discretion,  pro- 
prlety  of  his  selection  ought  not  to  be  ques- 

288,  266-267,  27  Pac.  Rep.  604. 

«.  More  neeeoMry  pnbUe  nsn^That  ques- 
tlon  whether  or  not  Intended  use  Is  "a  more 
necessary  public  use"  is  question  for  legisla- 
ture  to  decide,  and  not  courts,  has  been  urged. 
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Conceding  that  such  may  be  general  rule, 
court  held,  concerning  particular  use  In  ques* 
tlon  (use  of  portion  of  puhllc  road  by  railroad), 
that  legislature  has  specifically  and  directly 
authorized  railroads  to  "construct  their  roads 
across,  along,  or  upon  .  .  .  any  .  .  .  avenue 
or  highway.*'  —  Madera  R.  Co.  vs.  Raymond 
Granite  Co.  (Cat  App.  May  29,  1906),  87  Pac 
Rep.  27,  31.  See  Areata  vs..  Areata  &  M.  R. 
Co.,  92  Cal.  639,  28  Pac  Rep.  675;  Southern  Paa 
R.  Co.  vs.  Ferris,  98  Cal.  268,  28  Pac  Rep.  828, 
18  Li.  R.  A.  610;  Montgomery  vs.  Santa  Ana  W. 
R.  Co.,  104  CaL  186,  48  Am.  St.  Rep.  89,  87  Pac 
Rep.  786.  26  Ia  R.  A.  654. 

See  post  8  1244  and  note  par.  26. 

Ail  to  takiag  for  more  aeecssary  pablle  nscy 
see  ante  9  1240  subds.  8,  4. 

9S.     Sassc — Provision  mot  appiieable,  when. — 

Where  same  land  can  be  subjected  to  second 
fforvltude  without  disturbing  the  first,  subd.  8 
nas  no  application.  Where  it  is  clearly  shown 
that  sewer  when  constructed  would  not  inter- 
fere with  use  of  highway  and  that  during  its 
construction  such  use  would  not  be  seriously' 
interrupted,  there  is  no  necessity  of  showing 
that  new  use  would  be  superior  to  one  to  which 
property  was  already  appropriated. — Pasadena 
vs.  Stimson.  91  Cal.  238,  256.  27  Pac.  Rep.  604. 

>7«     Vfeccosltj    of    pnblie-  vee    need    mot    bo 

proved. — When  city  or  town  decides  for.  itself, 
as  it  may  do,  that  a  sewer  is  desirable,  it  is 
not  bound  to  prove  that  such  sewer  is  neces- 
sary, but  only  that  taking  of  property  it  seeks 
to  condemn  is  necessary  for  construction  of  the 
sewer.  When  it  shows  that  use  to  which  prop- 
•rty  is  to  be  applied  is  public  use,  inquiry  on 


that  head  is  closed. — Facts  proved  held  suffi- 
cient.— City  of  Pasadena  vs.  Stimson,  91  Cal. 
238,  263,  27  Pac  Rep.  604. 

S8*  Public  convenieiice '  Is  not  sveli  a  neees- 
•ity  as  avthorlscil  tko  ezerelse  of  the  right  of 

eminent  domain.  A  finding  that  a  taking  of 
land  would  be  a  great  convenience  does  not 
satisfy  the  requirements  of  code. — Spring  Val- 
ley W.  W.  vs.  San  Mateo  W.  W.,  64  Cal.  123. 
131,  28  Pao.  Rep.   447. 

20.  Question  of  fact. — Necessity  of  taking 
land  for  public  use  Is  question  of  fact  to  be 
determined  by  court  or  Jury  In  view  of  all 
the  evidence  in  the  case. — Spring  Valley  W.  W. 
vs.  Drinkhouse,  92  Cal.  628.  532,  28  Pac.  Rep.  681. 

SO.  Same — Saving  of  expense. — A  corporation 
In  charge  of  a  public  use  cannot  condemn 
whatever  it  may  find  convenient  and  profitable 
to  acquire  on  the  ground  merely  that  it  may 
save  expense. — Spring  Valley  W.  W.  vs.  San 
Mateo  W.  W.,  64  Cal.  128,  184,  28  Pac.  Rep.  447. 

Procednre  In  enilnent  domain. — See  Madera 
Co.  vs.  Raymond  O.  Co.,  139  Cal.  128,  133,  72 
Pac.  Rep.  915. 

81.  PROOF  OF  INCORPORATION  OF  MTJ- 
NICIPALITT,  WHBN  PLAINTIFF,  is  unneces- 
sary. Court  will  take  Judicial  notice  of  fact. — 
City  of  Pasadena  vs.  Stimson.  91  Cal.  238,  256. 
27   Pac   Rep.    604. 

Sa.  TBRBI 8  UPON  WHICH  THB  RIGHT  OF 
BMINKNT  DOMAIN  MAT  BBS  KNFORCBD  and 

the  manner  in  which  it  shall  be  exercised  are 
provided  for  in  H 1241-1268  post. — Moran  vs. 
Ross,  79  Cal.  159,  161,  21  Pac  Rep.  547. 


§  1242.  PARTIES  MAY  MAKE  LOCATION.  MAY  ENTER  TO  MAKE  SXTB- 
VEYS.  In  all  cases  where  land  is  required  for  public  use,  the  state,  or  its  agents 
in  charge  of  such  use,  may  survey  and  locate  the  same;  but  it  must  be  located  in 
the  manner  which  will  be  most  compatible  with  the  greatest  public  good  and  the 
least  private  injury,  arid  subject  to  the  provisions  of  se(;tion  twelve  hundred  and 
forty-seven.  The  stat6,  or  its  agents  in  charge  of  such  public  use,  may  enter  upon  the 
land  and  make  examinations,  suWeys,  and  maps  thereof,  and  such  entry  shall  con- 
stitute no  cause  of  action  in  favor  of  the  owners  of  the  land,  except  for  injuries 
resulting  from  negligence,  wantonness,  or  malice. 

History:     Enaeted  Mareh  11,  1872. 

1.  Applied^  eited,  eonatmed,  referred  to. 

2.  Agents  of  state— Aeis  presnibed  lawful. 

3.  Greatest  good  to  pnblio  and  least  injury  to 

indiTidoaL     '  •  .^-^     » 

4.  Location  injurious — ^Proof  to  be  dear. 

5.  Map— Should  Indicate  precis^  position  of  line 

of  railroad. 

6.  Bailroad  company  trespasser — ^Entering  with- 

out condemnation. 

7.  Selection  projMr — If  no  abuse  of  discretion. 
S.  Two  years'  limitation  to  action  for  dan^ages. 


1.  AI'lPIilllDy  CmD»  CONSTRUUDi 
PERRBD  TO9  etc..  in:  California  Cent.  R.  Co. 
vs.  Hooper,  76  Cal.  404,  418,  18  Pale.  Rep.  699 
(cited);  City  of  Pasadena  vs.  Stimson,  91  Cal. 
2SS,  26S,  27  Paa  Rep.  604  (construed);  San 
Francisco  A  8.  J.  V.  R.  Co.  ys.  Oould,  123  (JaL 
601.  60S,  65  Pao.  Rep.  411  (oonstrued);  Robin* 
C.  C.  P.— Ill 


son  vs.  Southern  Cal.  R.  Co.,  129  CaL  8,  XL 
61  Pac.  Rep.  947  (construed);  City  of  Santa 
Ana  vs.  Gildmacher,  ISS  GaL  895.  899.  65  Pac. 
Rep.  883  (construed). 

Aa  to  acqateltton  eif  property  by  exercise  of 
eminent  domain,  see  KBRR'S  OTC.  CIV.  CODE 
11001  and  note. 

.  Am  to  complalBt  And  its  eoateats,  see.  post 
11244  and  note. 

Ae  to  evaunotta  a»d  Ita  contekte,  see  post 
i  1246. 

2.     AGBlfTS  Oil*  STATB^—Aets  preetuned  law- 

faL— The  state  br  its  agrents  in  charge  of  a 
public  use  mnst  necessarily  survey  and  locate 
the  land  to  he  taken,  and  are  by  statute  ex- 
liressly  authorised  to  do  so.  Exerclsingr  as 
they  do,  a  public  function-  under  express  stat- 
utory authority,  it  would  seem  that  in  this 
particular'  their  acts  shduld,  in  -the  absence  ef 
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evidence  to  the  contrarTf  be  presumed  correct 
and  lawful.-— City  of  Paaadena  vs.  Stlmeon,  tl 
Cal.   288,  255,  27  Pac.  Rep.  604. 

S.     ORBATB8T     GOOD     TO     PUBLIC,     AHD 

lifiAST  INJURY   TO  INDIVIDUAIi.--Th«  QttM- 

tlon  of  necessity  In  a  given  case  Involves  a 

consideration    of    facts    which    relate    to    the 

public,  and  also  to  the  private  cltlxen  whose 

property  may  be  injured.     The  greatest  good 

on  the  one  hand  and  the  least  injury  on  the 

other  are  the  questions  to  be  determined,  and 

.   these  questions  are  for  the  jury  in  passing  on 

'   the  question  of  necessity. — City  of  Santa  Ana 

'   vs.  Oildmacher,  138  Cal.  895,  400,  65  Pac  Rep. 

883. 

4.  LOCATION  INJURIOUS  —  Proof  to  be 
clear. — When  an  attempt  is  made  to  show  that 
the  location  made  is  unnecessarily  injurious, 
the  proof  ought  to  be  clear  and  convincing; 
for  otherwise  no  location  could  ever  be  made. — 
City  of  Pasadena  vs.  Stimson,  91  Cal.  238,  256, 
27  Pac.  Rep.  604. 

5.  MAP— Sli«vld  Indleate  preelse  poaltlon  of 
line. — This  statute  permits  an  entry  upon  land 
desired  to  be  taken  for  public  tise  to  "survey 
and  locate  the  same,"  and  therefore  there 
should  be  no  difficulty  in  making  a  map  that 
should  show  precisely  the  location  of  the  road 
In  all  its  parts.  By  map.  and  survey  is  to  be 
understood  not  only  a  delineation  on  paper  or 
other  material,  giving  a  general  or  approxi- 
mate Idea  of  the  situation  of  the  road,  but 
also  such  full  and  accurate  notes  and  data  as 
are  necessary  to  furnish  complete  means  for 
Identifying  and  ascertaining  the  precise  posi- 
tion of  every  part  of  the  line  with  courses  and 
distances  throughout,  so  that  there  can  be  no 
doubt  where  any  portion  of  it  is  to  be  Joined. 
A  map  can  be  made  to  contain  all  these  data, 
so  as  to  need  no  reference  to  field  notes,  but 
the   information   must   exist   somewhere.— San 


Francisco  &  S.  J.  V.  R  Co.  vs.  Oould,  122  CaL 
601,  608p  56  Pac.  Rep.  411. 

«.     RAILROAD    COMPANY    TRlDSPASSBllr- 
Baterlsw  wltkovt  eondeainatloB  proceedings. — 

It  is  a  mistaken  construction  of  the  statute  to 
suppose  that  a  railroad  corporation  can  enter 
upon  land  and  construct  Its  road  under  sanction 
of  law  before  commencing  condemnation  pro- 
ceedings. When«lt  does  so  It  becomes  a  tres- 
passer, as  would  a  natural  person  under  like 
circumstances,  and  the  ordinary  common -law 
remedies  are  open  to  the  owner. — Robinson  vs. 
Southern  Cal.  R,  Co..  189  Cal.  8,  11,  61  Pac.  Rep. 
947. 


7.  SBLBCTION  PROPER— If  no  abnse  of 
dlncretlon* — The  selection  of  a  particular  route 
is  committed  in  the  first  instance  to  the  per- 
son In  charge  of  the  use,  and  unless  there  is 
something  to  show  an  abuse  of  discretion,  the 
propriety  of  his  selection  ought  not  to  be 
questioned;  for  certainly  it  must  be  presumed 
that  the  state  or  its  agent  has  made  the  best 
choice  for  the  public,  and  If  this  occasions 
peculiar  and  unnecessary  damage  to  the  own- 
ers of  the  property  affected,  the  proof  of  such 
damage  should  come  from  them.— City  of  Pasa- 
dena vs.  Stimson,  91  Cal.  288.  265,  27  Pac.  Rep. 
604. 

8.  TWO  TBARS*  LIMITA'nON  TO  ACTION 
FOR  DAMAGB8«^An  action  for  damages  for 
taking  possession  of  a  strip  of  land  and  con- 
structing thereon  a  railroad  track, — If  it  should 
be  said  that  the  complaint  alleges  a  lawful 
occupation,  L  e.  under  an  Implied  permission, 
and  not  under  any  statutory  right  as  for 
condemnation,  and  not  by  grant  or  donation. — 
it  would  fall  under  the  two-year  provision  re- 
lating to  contracts  not  In  writing,  and  the 
action  would  be  barred  by  subd.  1  1889  ante. — 
Robinson  vs.  Southern  CaL  R.  Co.,  129  CaL  8. 
IX,  61  Pac  Rep.  947. 


§  1243.  JITBISDICTION  IN  8UPEBI0B  OOUBT.  All  proceedings  under  this 
title  must  be  brought  in  the  superior  court  of  the  county  in  which  the  property  is 
situated.  They  must  be  commenced  by  filing  a  complaint  and  issuing  a  summons 
thereon. 

History:     Enacted  March  11, 1872;  smended  April  26, 18S0,  Cods  Amdti.  1880 
(C.  C.  P.  pt),  p.  118. 

1.  Applied,  cited,  eonstrued,  referred  to. 

2.  Jurisdiction  of  superior  court  herein — Prom 

eonstitntion. 
8,4.  Proceedings  in  eonnty  in  which  land  situ- 
ated. 
5.  Same — Not  eommeneed  tmtil  sommont  issued. 


1.  APPLIED,  CITBD,  CONSTRVBD,  lUS. 
PBRRBD  TO,  etc,  In:  Caltfomia  8.  R.  Co. 
vs.  Southern  Pac.  R.  Co..  6S  Cal.  894.  89S,  4 
Pac.  Rep.  844  (construed);  California  S.  R. 
Co.  vs.  Southern  Pac.  R.  Co.,  65  Cal.  409,  410. 
4  Pac.  Rep.  888  (construed);  Pacific  C  R  Co. 
vs.  Porter,  74  Cal.  261,  268.  16  Pac.  Rep.  774 
(construed);  California  C.  R.  Co.  vs.  Hooper, 
76  Cal.  404.  410.  18  Pao.  Rep.  599  (construed); 
Fresno  Nat  Bank  vs.  Superior  Court,  88  CaL 
491.  497.  24  Pac.  Rep.  167  (cited);  Bishop  vs. 
Superior  Court,  87  Cal.  226,  281.  25  Pac.  Rep. 
485  (cited.):  Miller  ft  Lux  vs.  Kern  Co.  L.  Co., 


184  Cal.  686,  689,  66  Pao.  Rep.  856  (referred  to): 
CJity  of  Santa  Rosa  va.  Fountain  W.  Co.,  188 
Cal.  679,  580,  71  Pao.  Rep.  1188,  1186  (con- 
strued). 

A*  to  coBteats  of  eoBplalat,  see  post  81244 
and  note. 

Am  to  eoBtents  of  somaioBe,  see  post  1 1245. 

S.  JURISDICTION  OF  SUPBRIOR  COURT 
HBRBIN—From  eoaatltvtiMi*— It  Is  from  the 
constitution,  the  provisions  of  which  are  re- 
peated in  8  76  ante,  and  from  title  7  part 
8  ante,  and  not  from  any  section  or  pro- 
vision of  the  Municipal  Government  Act.  that 
the  superior  court  derives  its  jurisdiction  fn 
and  over  proceedlngrs  had  In  the  exercise  of 
the  power  of  eminent  domain.— Bishop  vs.  Su- 
perior Court,  87  Cal.  226,  282,  25  Pac  Rep.  485. 

S.  PROCnOKDIHO  IBT  COVlfTY  WHBR9I 
LAND  SITTJATBD.— The  lanflruagre  of  this  sec- 
tion   means    somethln^r    more    than    that    the 
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proceeding  must  be  comraenced  In  the  superior 

Court.     There    are    strong   reasons    why    such 

proceedlngr  should  be  had  in  the  county  where 

the  land  sougrht  to  be  condemned  is  situated. 

The  compensation   for  the   land   sought   to   be 

taken  is  to  be  determined  on  testimony,  and 

the  witnesses  most  competent  to  speak   upon 

this  subject  will  usually  be  found  In  the  county 

referred  to. — California  So.  R.  Co.  vs.  Southern 

Pac.   Co..    65    Cal.    394.    895.    4   Pac.    Rep.    344; 

.  California  So.  R.  Co.  vs.  Southern  Pac.  R.  Co., 

■  65  Cal.  409.  410,  4  Pac.  Rep.  888;  Fresno  Nat. 

j  Bank  vs.   Superior  Court.   83   Cal.   491,   496,   24 

I  Pac.  Rep.  157.     See  Buck  vs.  Eureka,  97  Cal. 

185,  140.  81  Pac  Rep.  845. 

4.    By   this    section    it   Is   provided   that   all 
proceedlnsTS  of  this  kind  "must  be  brought  in 


the  superior  court  of  the  county  in  which  the 
property  is  situated,"  and  this  implies  that 
it  must  also  be  tried  there,  unless  transferred 
by  the  court  to  another  county,  as  required  or 
authorized  by  the  provisions  of  8  894  ante. — 
City  of  Santa  Rosa  'vs.  Fountain  W.  Co.,  1-^8 
Cal.   579,  580,  71   Pac.  Rep.   1123,   1136. 

S»     Not  coimiaenecd  natll  sviuinoiis  Issued^ — 

This  section  provides  that  the  proceedings 
"must  be  commenced  by  fllins  a  complaint  and 
Issulngr  a  summons  thereon."  Under  this  Ian- 
gua-ge,  the  proceedlngrs  are  not  commenced 
until  the  summons  is  issued.— Pacific  C.  R.  Co. 
vs.  Porter,  74  Cal.  261,  263,  16  Pac.  Rep.  774; 
City  of  L09  Angreles  vs.  Pomeroy,  124  Cal.  597, 
647,  57  Pao.  Rep.  586. 


§  1244.    THE  COKPLAINT  AND  ITS  CONTENTS.  The  complaint  must  contain : 

1.  The  name  of  the  corporation,  association,  commission,  or  person  in  charge  of 
the  public  use  for  which  the  property  is  sought,  who  must  be  styled  plaintiff. 

2.  The  names  of  all  owners  and  claimants  of  the  property,  if  known,  or  a  state- 
ment that  they  are  unknown,  who  must  be  styled  defendants. 

3.  A  statement  of  the  right  of  the  plaintiff. 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show  the  location,  general 
route,  and  termini,  and  must  be  accompanied  with  a  map  thereof,  so  far  as  the 
same  is  involved  in  the  action  or  proceeding. 

5.  A  description  of  each  piece  of  land  sought  to  be  taken,  and  whether  the  same 
includes  the  whole  or  only  a  part  of  an  entire  parcel  or  tract.  All  parcels  lying  in 
the  county,  and  required  for  the  same  public  use,  may  be  included  in  the  same  or 
separate  proceedings,  at  the  option  of  the  plaintiff  but  the  court  may  consolidate  or 
separate  them  to  suit  the  convenience  of  parties. 

[Oondemnation  for  sewer.]  When  application  for  the  condemnation  of  a  right  of 
way  for  the  purposes  of  sewerage  is  made  on  behalf  of  a  settlement,  or  of  an  in- 
corporated village  or  town,  the  board  of  supervisors  of  the  county  may  be  named 
as  plaintiff. 


History:     Enaeted  Mareb  11,  1872;    amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  855;  April  26,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  118. 


1. 
2^ 

7>10. 

11. 

12-14. 
15. 

IS. 
17. 

18. 

19. 

20-24. 

25. 
26,27. 

28. 


Applied,  cited,  constmed,  referred  to. 

''I)escriptioxi  of  each  piece  of  land  sought 
to  be  taken." 

Description  of  general  route  and  proposed 
termini  of  right  of  way. 

Same  —  Must  show  definite  location  on 
ground. 

nilure  to  agree  with  owner  as  to  price. 

Grant  of  right  of  way  by  ci^  to  use 
streets. 

Joinder  of  actions. 

Same — Granting  or.  denying  motion  for 
separate  trial — Diseretion. 

Location  compatible  with  greatest  public 
good. 

Manner  in  which  plaintiff  proposes  to  con- 
struct road. 

Miscellaneous  complaints. 

More  necessary  public  use. 

Necessity  of  tanng  land. 

Parties  defendant — Complaint  must  con- 
tain names  of  aU  owners  and  claimants. 


29.  Same— Determined  by  whom. 

30.  Same — Executrix  proper  party  defendant. 

31.  Same — Where  two  corporations  institute 

proceedinffs. 
32,33.  Parties  plaintiff — County  proper,  when — 

Substituted  party. ' 
34-36.  Public  character  of  use  must  appear. 

37.  Bequirement   of   statute — Must   be  fuUy 

and  fairly  complied  with. 

38.  Source  of  right. 

39.  Tender  of  compensation. 

40.  Value  of  land  to  be  taken — ^Need  not  be 

alleged. 

1*  APPLIVDt  CITBD,  COBrSTRlTBD,  RE* 
FIDRRB3D  TO,  etc..  In:  California  80.  R.  Co.  va. 
Colton  L.  ft  W.  Co.  (Cal.  Jan.  19.  1884). 
1  W.  C.  R.  470  (applied) ;  California  &  R.  Co.  vs. 
Southern  Pac  ft  Co..  67  Cal.  69.  60.  61.  64. 
7  Paa  Rep.  128  (construed);  California  Cent 
R.  Co.  vs.  Hooper.  76  Cal.  404.  413.  18  Pac. 
Rep.  599  (applied);  Monterey  Co.  vs.  Cushing. 
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83  Cal.  507,  510,  23  Pac.  Rep.  700  (construed); 
Bishop  vs.  Superior  Court,  87  Cal.  226,  238.  25 
Pac.  Rep.  435  (construed):  City  of  Pasadena 
vs.  Stimson,  91  Cal.  288,  252.  27  Pac  Rep.  604 
(construed);  Farley  vs.  Moran  (Cal.  Oct.  4, 
1892),  31  Pac.  168,  159  (cited);  S.  F.  &  S.  J.  V.  R, 
Co.  vs.  Gould,  122  Cal.  601,  602.  55  Pac.  Rep.  411 
(applied);  City  of  Los  Anseles  vs.  Pomeroy, 
124  Cal.  597.  609,  67  Pac.  Rep.  586  (cited):  City 
of  Santa  Ana  vs.  Brunner,  132  Cal.  234,  235. 
236.  64  Pac.  Rep.  287  (applied);  San  Francisco 
&  S.  J.  V.  R.  Co.  vs.  Levis  ton,  184  Cal.  412,  414. 
416.  66  Pac.  Rep.  473  (cited);  California  &  N. 
R.  vs.  State,  1  Cal.  App.  142.  144.  81  Pac.  Rep. 
971  (cited);  l  ^unty  of  San  Luis  Obispo  vs. 
Simas.  1  Cal.  App.  17B,  178.  180,  182.  81  Pac 
Rep.  972  (construed);  Boca  A  L.  R.  Co.  vs. 
Sierra  Valleys  R.  Co.  (Cal.  App.  Dec  29,  1905), 

84  Pac.  Rep.  298,  802  (applied). 

COMPLAINT— Safficlently  deslsnates  defend- 
nnt  as  known  owner  where  It  states  name  of 
defendant  as  corporation  duly  organized  and 
acting  under  laws  of  state  and  describes  pro- 
posed right  of  way  as  being  "located  through 
the  lands  of  defendant."— CaL  S.  R.  R.  Co.  vs. 
Colton  L.  &  W.  Co.  (Cal.  Jan.  19,  1884),  1  W.  a 
R.  470.  471. 

2.  «DBSCRIPTI01V  OF  ElACH  PIBCB  OF 
LAND  SOUGHT  TO  BB  TAKBN"  obviously 
means  such  description  as  will  readily  and 
conveniently  identify  the  land  before  the  road 
is  constructed,  and  upon  which  alone  Its  con- 
struction is  to  be  authorized  by  the  judgment. — 
San  Francisco  A  S.  J.  V.  R.  Co.  vs.  Gould,  122 
Cal.  601,  602,  56  Pac.  Rep.  411. 

3.  There  is  nothing  more  obviously  essential 
to  plalntlflT'B  case  than  a  sufficient  description 
of  that  which  it  proposes  to  acquire  by  con- 
demnation. If  defendant  makes  default,  the 
plaintiff  must  still  have  a  valuation  made  and 
tender  the  amount  to  the  defendants  as  a  con- 
sideration for  property  acquired  through  the 
.proceeding.  And  the  Judgment,  which  cannot 
Include  what  is  not  In  the  pleadings,  consti- 
tutes its  muniment  of  title.  If  it  has  suffi- 
ciently described  what  it  wishes  to  take,  it  may 
require  the  defendants  to  set  out  the  extent 
of  their  interest  in  that,  but  plaintiff  cannot  put 
upon  defendants  the  burden  of  determining 
what  or  how  much  the  plaintiff  reqiifres  to" 
accomplish  its  purpose.  Plaintiff  must  specify 
with  exactness  the  rights  it  seeks,  not  ask 
that  defendants  be  compelled  to  state  what 
rights  they  claim  and  ask  for  balance.  It  was 
so  held  in  action  where  plaintiff  sought  to  con- 
demn all  rights  of  each  defendant  to  waters 
of  creek,  whether  as  riparian  owners  or  ac- 
quired by  appropriation,  adverse  use,  or  pre- 
scription, except  for  domestic  use  and  reason- 
able irrigation  of  their  riparian  lands.  Such 
description  is  too  uncertain.  —  Allso  W.  Co. 
vs.  Baker,  95  Cal.  268.  270.  271,  30  Pac.  Rep. 
537. 

4.  Rule  of  pleading  in  tkeae  eases  requires 
plaintiff  to  set  out  an  accurate  and  intelligible 
description  of  the  property  or  the  particular 
interest  in  the  property,  which,  even  in  case  of 
default,  must  be  valued  before  it  Is  condemned. 
— City  of  Los  Angeles  vs.  Pomeroy,  124  Cal. 
697,  618,  67  Pac  Rep.  68ft. 


6.  Complaint  which  shows  that  object  of 
proceedings  is  to  condemn  all  the  estate  and 
Interest  of  defendants  in  certain  three  hun- 
dred and  fifteen  acres,  which  interest  is  al- 
leged to  be  a  fee-simple  estate,  subject  only  to 
asserted  ownership  by  plaintiff  of  exclusive 
right  to  use  of  all  the  waters  of  river  flowing 
through  such  land,  contains  sufficiently  certain 
description  of  land  sought  to  be  condemned, 
where  interest  claimed  by  the  plaintiff  is  de- 
scribed with  certainty. — City  of  Los  Ajigeles 
vs.  Pomeroy,  124  Cal.  697,  614,  67  Pac  Rep. 
686. 

6.  For  complaint  containing  sufficient  de- 
scription of  land  in  action  by  city  to  condemn 
land  for  use  as  public  street,  see  City  of  Los 
Angeles  vs.  Waldron,  66  Cal.  283,  286,  8  Pac. 
Rep.  890. 

7.  DESCRIPTION  OF  GBBTBRAL  ROVTB 
AKD    PROPOSBD    TBRMINI    OF    RIGHT    OF 

WAY  of  a  sewer  which  shows  that  the  termini 
of  the  sewer  are  at  the  city  of  Pasadena  and 
at  sewer  farm,  which  is  described  as  consisting 
of  certain  subdivisions  of  the  government  sur- 
vey, and  which  also  shows  the  particular  route 
and  is  accompanied  by  a  map  of  so  much  of 
the  route  as  is  involved  in  the  proceeding.  Is 
sufficient.  It  is  unnecessary  to  enter  into 
minute  particulars,  showing,  for  Instance,  the 
exact  location  of  the  sewer  with  reference  to 
the  center  line  of  a  street. — City  of  Pasadena 
vs.  Stimson,  91  Cal.  288,  252,  253.  27  Pac.  Rep. 
604. 


8.  flame — ^Allegatlona  an  to  location,  general 
route,  and  termini  held  to  be  sufficient.  It  is 
not  necessary  that  the  point  of  commencement 
of  the  course  located  should  be  very  exactly 
determined,  and  in  above  description  there  is 
nothing  inconsistent  with  the  alleged  termini 
in  the  allegations  as  to  location  and  general 
route. — San  Francisco  &  S.  J.  V.  R.  Co.  vs.  Lev- 
iston.  184  Cal.  412.  414.  66  Pac.  Rep.  473. 

9.  An  allegation  in  bomplaint  as  to  termini 
is  sufficient  If  It  follow  the  language  contained 
in  a  valid  certificate  of  Incorporation.  A  com- 
plaint which  states  the  "general  route"  and  in 
which'  the  termini  are  stated  to  be  National 
City  and  "a  connection  with  the  Atlantic  and 
Pacific  Railroad  Company  at  or  near  the  thirty- 
fifth  parallel  of  north  latitude  in  the  state  of 
California"  is  sufficient — California  S.  R.  Co. 
▼B.  Southern  Pac  R,  Co.,  67  Cal.  69.  61,  7  Pac 
Rep.  123. 

10.  For  sufficient  description  of  location, 
generfil  route,  and  termini  of  railroad  in  ac- 
tion to  condemn  right  to  cross  tracks  of  other 
railroad,  see  Boca  &  L.  R.  Co.  vs.  Sierra  Val- 
leys R.  Co.  (Cal.  App.  Dec  29.  1906),  84  Pac 
Rep.  298,  .302. 

11.  Bf  nst  show  deflnlte  location  on  ground* — 

Allegation  **that  said  railroad  has  been  defin- 
itely located  by  plaintiff  over  and  through  the 
parcel  of  land  hereinafter  described,"  where  it 
is  not  shown  or  alleged  that  it  was  marked 
upon  ground  by  stakes,  or  In  any  manner  other 
than  the  mention  of  two  "engineers'  stations," 
nearly  a  mile  apart,  with  no  intimation  as  to 
whether  the  line  between  them  Is  straight  or 
curved,  though  map  shows  that  a  portion  of 
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the  line  is  curved,  but  the  radius  of  the  curve* 
or  where  it  begins,  cannot  be  accurately  de- 
termined by  map,  is  insufficient. — San  Francisco 
*  a  J.  V.  R.  Co.  vs.  Gould.  122  Cal.  601,  604. 
65   Pac.   Rep.    411. 

12.     FAILURB    TO    AORBi:   WITH    OWNBB 

AS  TO  PIUC£.~Under  general  railroad  law  of 
1861  it  was  essential  for  company  seeking  to 
condemn  land  for  its  purposes  to  have  sought 
and  failed  to  buy  the  land  from  the  owner 
before  instituting  condemnation  proceedings. 
Allegations  stating  such  seeking  and  failure 
were  necessary.  But  law  was  amended  in 
J86S  so  as  to  no  longer  make  this  inability  to 
contract  a  condition  on  ground  of  Jurisdiction. 
— Contra  Costa  C  H.  R.  Co.  vs.  Moss,  2S  CaL 
32a,  S26. 


IS.  FaUwre  to  allege  attempt  aad  taalbUlty 
t«  asvee,  even  if  such  attempt  and  inability 
bo  by  the  Municipal  Incorporation  Act  made 
preliminary  requisites  to  proceeding  in  emi- 
nent domain  by  city,  do  not  affect  jurisdiction 
of  court  to  entertain  such  suit,  and  writ  of 
prohibition  will  not  lie  to  arrest  such  pro- 
ceeding. If  absence  of  such  averment  bars 
right  of  plaintiff  to  maintain  action,  It  is  mere 
matter  of  defense,  either  by  demurrer  or  plea. 
Error  in  determining  such  question  is 
merely  error  in  exercise  of  jurisdiction  and 
subject  to  review  on  appeal. — Bishop  vs.  Supe- 
rior Court,  87  Cal.  226.  233,  25  Pac.  Rep.  435. 

14.  In  an  action  by  a  municipal  corporation 
to  condemn  a  right  of  way  for  a  sewer,  it  is 
unnecessary  for  complaint  to  contain  an  alle- 
gation   of   class    to   which   city    belongs,   and, 

■  if  of  fifth  or  sixth  class,  of  an  effort  to  agree 

I  with  the  owner  as  to  price  to  be  paid  for  land. 
Provision  of  9  870  of  Municipal  Incorporation 
I  Act,  requiring  cities  of  such  class  to  make 
an  effort  to  agree  with  owner,  is  unconstitu- 
tional, as  being  a  special  law  interfering  with 
the  uniform  operation  of  the  laws.  While  there 
is  no  doubt  of  the  authority  of  the  legislature 
to  make  an  unavailing  effort  on  the  part  of 
the  person  in  charge  of  the  use  to  agree  with 
the  owner  of  the  property  he  seeks  to  acquire 
a  condition  precedent  to  the  Institution  of  any 
proceeding  to  condemn,  there  is  no  such  pro- 
vision in  the  general  law  of  this  state  upon 
this  subject.--City  of  Pasadena  vs.  Stimson,  91 
CaL  238,  246,  249,  252,  27  Pac  Rep.  604. 

IC  GRANT  OF  RIGHT  OF  l^AY  BY  CITY 
TO  VSta  STRBBiTSy  alleys,  etc,  need  not  be 
alleged  in  complaint  in  action  brought  by 
railroad  company  to  pondemn  rights  which 
owners  of  lands  lying  adjacent  to  such  streets 
may  have  therein.  Grant  by  city  is  not  pre- 
requisite to  right  to  condemn  interests  of  abut- 
ting owners.— California  So.  R.  vs.  Kimball,  61 
Cal  90,  91. 

15.  JOI?n>]fiR  OF  ACTIOIVS*— Proceedings  to 
condemn  two  or  more  parcels  for  the  purpose 
of  a  right  of  way  may  be  united,  although 
the  result  may  not  be  to  transfer  the  fee.  or 
any  estate  in  the  lands,  but  only  to  Impress 
them  with  an  easement,  and  a  proceeding  to 
acquire  a  right  of  way  across  the  right  of 
way  of  defendant  and  to  acquire  a  right  of 
way  over  lands  of  defendant  may  be  united.— 
California  So.  R.  Co.  vs.  Southern  Pac.  R.  Co., 
17  Cal.  69,  61,  7  Pac  Rep.  128. 


17*  GnmttBip  or  denying  motion  for  sep- 
arate trial— Discretionary  with  trial  court,  and 
such  order  will  not  be  reviewed  on  appeal 
where  abuse  of  discretion  Is  not  shown.— 
County  of  San  Luis  Obispo  vs.  Simas,  1  CaL 
App.  176,  182,  81  Pac  Rep.  972. 

IS.  LOCATION  COMPATIBLES  "UHLTH  THB 
GRBATBST  PUBLIC  GOOD,— No  allegation  as 
to  compatibility  of  location  of  plaintiff's  rail- 
road with  the  greatest  public  good  and  least 
private  injury  is  required  in  complaint. — San 
Francisco  &  S.  J.  V.  R.  Co.  vs.  Leviston,  134 
Cal.  412,  416.  66  Pac  Rep.  478. 

IS.  MANNfiR  IN  l^HICH  PLAINTIFF  PRO- 
POSBS  TO  CONSTRUCT  ROAD  need  not  be 
Stated  in  complaint  in  action  by  county  to 
condemn  land  for  purpose  of  public  road. — 
County  of  San  Luis  Obispo  vs.  Simas,  1  CaL 
App.  175.  178.  81  Pac  Rep.  972. 

as.  MISCBLLANBSOUS  COMPLAINTS.— Com- 
plaint by  irrigation  district,  which,  after  al- 
leging piaintifTs  organization  into  an  irri- 
gation district,  and  the  purpose  of  its  or- 
ganization, shows  that  the  object  sought  by 
the  use  is  to  provide  water  for  irrigating  lands 
within  the  district,  particularly  describing 
such  lands;  that  the  defendants  own  the  land 
over  which  the  right  of  way  is  sought,  par- 
ticularly describing  it,  and  that  such  land 
adjoins  plaintllTs  district  and  constitutes  its 
boundaries  on  two  sides;  that  in  order  to 
properly  irrigate  the  lands  in  the  district  it 
is  necessary  to  construct  the  pipe  line,  which 
is  particularly  described,  across  defendant's 
land  at  the  point  designated;  and  that  the 
right  of  way  is  sought  for  the  purpose  of 
establishing  and  maintaining  such  pipe  line, 
and  which  is  accompanied  by  proper  maps, 
which  are  made  part  of  It,  showing  survey  and 
delineation  of  the  proposed  line  upon  the 
ground,  is  sufficient. — ^Rialto  Irr.  Dlst.  vs.  Bran- 
don, 108  CaL  884,  886,  87  Pac  Rep.  484. 

2L  For  complaint  held  snfllclent  in  action 
to  condemn  right  of  way  for  alley,  see  City 
of  Santa  Ana  vs.  Brunner,  182  Cal.  234,  235, 
886,  64  Pac.  Rep.   287. 

22.  For  complaint  held  sufficient  in  pro- 
ceedings brought  pursuant  to  5  2690  of  the 
Political  Code  for  the  purpose  of  condemning 
land  for  public  highway,  see  Tehama  Co.  vs. 
Bryan,  68  CaL  67,  69-62,  8  Pac.  Rep.  673; 
County  of  San  Luis  Obispo  vs.  Simas,  1  CaL 
App.  175,  179,  81  Pac.  Rep.  972. 

28.  For  complaint  held  to  be  sufficient  in 
proceeding  by  municipality  to  condemn  right 
of  way  for  sewer,  see  Bishop  vs.  Superior 
Court,  87  CaL  226,  232,  288,  26  Pac.  Rep.  486. 

36*  For  complaint  and  map  containing  In- 
■nlllelent  description  of  land  sought  to  be 
taken,  see  California  C.  R.  Co.  vs.  Hooper,  76 
Cal.  404.  413.  414,  18  Pac  Rep.  599:  San 
Francisco  &  S.  J.  V.  R.  Co.  vs.  Gould,  122 
CaL   601-604,   66   Pac   Rep.   411. 

98.  MORB  NBCBSSARY  PUBLIC  USB.— In 
action  by  one  water  company  to  condemn 
certain  lands  belonging  to  another  water  com- 
pany, complaint  which  alleges  that  defendant 
is  corporation  organized  under  laws  of  state 
for  purpose  of  supplying  city  of  Oakland  and 
its    inhabitants    with    pure    fresh    water,    and 
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that  defendant  Is  the  owner  of  the  property 
sought  to  be  taken,  but  does  not  allege  that 
property  in  question  la  used  by  defendant  in 
supplying  Oakland  or  its  Inhabitants  with 
water,  or  that  it  is  appropriated  to  any  other 
public  use,  does  not  present  question  which 
can  arise  on  deipurrer  whether  property  ap- 
propriated to  public  use  can  be  taken,  unless 
for  more  necessary  public  use  than  that  to 
which  It  has  been  already  appropriated. — Lake 
Pleasanton  W.  Co.  vs.  Contra  Costa  W.  Co., 
67  Cal.  659.  660,  .8  Pac.  Rep.  601. 
See  ante  8  1241  and  note  pars.  26,  26. 

M.     NBC1CS9ITY     OF     TAKING     LAND.— In 

proceeding  by  city  to  condemn  land  for  publio 
street  the  necessity  of  taking  defendant's  land 
is  sufliciently  shown  by  allegation  "that  the 
city  council  of  said  city  on  the  fourth  day  of 
November,  1882,  duly  passed  and  adopted  an 
ordinance  in  writing,"  directing  proceedings  to 
be  taken  to  condemn  certain  property  of  de- 
fendants for  purpose  of  widening  designated 
street,  and  "that  It  is  now  necessary  to  con- 
demn said  land  for  publio  use  agreeably  to 
the  provisions  of  said  ordinance." — City  of  Los 
Angeles  vs.  Waldron,  66  Cal.  283,  284,  S  Pac. 
Rep.   890. 

27.  For  complaint  Insufllclent  under  stat- 
ute for  opening  of  city  st/eet,  see  In  re  Grove 
St.  in  City  of  Oakland.  61  Cal.  488,  448. 

28.  PARTIVS  DBFBNDANT.— The  eonplalnt 
miiet  contain  nauce  of  all  owners  and  dnhn* 
ante  of  the  property.  If  known. — City  of  Los 
Angeles  vs.  Pomeroy,  124  Cal.  697,  609,  57 
Pac.  Rep.  686. 

As  to  parties  defendant^  see  post  1 1246  and 
note  pars.  2-11. 

20.  Determined  >j  whomu — In  actions  to 
condemn  land  for  road  purposes  the  board  of 
supervisors  Is  not  judge  of  question  as  to 
who  are  proper  parties  to  the  action.  All  that 
is  essential  Is  that  board  should  give  Its 
sanction  to  commencement  of  suit.— Monterey 
Co.  vs.  Cushlng,  88  Cal.  607,  618,  28  Pac.  Rep. 
700. 

SO.  Bxeentrlz  proper  party  defendant  In 
proceeding  in  eminent  domain. — Monterey  Co. 
vs.  Cushlng,  88  Cat  607,  611,  618,  28  Pao.  Rep. 
700. 

81.  Where  two  corporatlona  tnatltvte  pro- 
ceedings against  the  same  person  tor  the  same 
land,  it  may  be  that  either  company  might 
make  the  other  a  party  defendant  In  its  suit 
to  condemn;  or,  falling  that,  that  either  of 
the  companies  might  Intervene  In  the  pro- 
ceedings of  the  other,  so  that  the  question  of 
priority  might  be  determined  In  advance  of 
a  purchase  by  either.  Should  one  not  thus 
become  party  to  other  proceeding,  and  should 
Judgment  of  condemnation  "be  made  In  each 
proceeding,  land  would  belong  to  one  over 
whose  proceeding  court  first  acquired  Juris- 
diction.—Lake  Merced  W.  Co.  vs.  Cowlea,  81 
Cal.  214,  217. 

S2.  PARTUDS  PLAINTIFF* — Connty  proper 
party  plaintiff  when  the  suit  Is  a  county  mat- 
ter, as  the  opening  of  a  road.  It  is  the  prac- 
tice to  bring  such  suits  in  name  of  county, 
and  not  in  name  of  state. — Monterey  Co. 
vs.  Cushlng,  88  Cal.  607,  611,  28  Pac  Rep. 
700. 


SS.  flohstitnted  party. — ^Where  corporation, 
after  commencing  proceedings  to  condemn  land 
for  public  use,  consolidates  its  franchises, 
properties,  rights,  and  privileges  with  other 
corporations,  the  new  corporation  organized 
upon  such  consolidation  may  be  substituted 
as  plaintiff. — California  C.  R.  Co.  vs.  Hooper,  ; 
76  Cal.  404.  406,  18  Pac.  Rep.  699. 

24.  PUBLIC  CHARACTBR  OF  USD  MUST  ' 
APPBAR. — ^Water  company  which  seeks  to 
condemn  right  to  take  water  for  use  of  "farm-  | 
Ing  neighborhood"  should  show  by  Its  com-  { 
plaint  what  the  'farming  neighborhood"  is,  . 
so  that  oourt  may  determine  whether  proposed  1 
use  is  publio  use. — AUso  W.  Co.  vs.  Baker,  06 
Cal.   868,   269,   80   Pac.   Rep.   687. 

86.  In  an  action  by  a  railroad  company  to 
condemn  a  right  of  way  for  Its  tracks,  the 
allegation  of  the  complaint  was  In  effect  that 
plaintiff  was  incorporated  for  purpose  of  con- 
structing and  operating  a  steam  railroad  "for 
the  carrying  of  passengers  and  freight  .  .  . 
for  hire."  This  was  demurred  to  on  ground 
that  complaint  did  not  show  that  it  was  for 
"public  transportation,"  as  mentioned  in  subd. 
4  of  S 1288  ante  that  property  was  required; 
but  it  was  held  that  complaint  was  sufficient 
to  show  that  property  was  required  for  public 
use. — San  Francisco  &  8.  J.  V.  R.  Co.  vs.  Lev- 
Iston,  184  Cal.  412,  418,  66  Pac  Rep.  478. 

86.  Complaint  in  action  brought  to  condemn 
strip  of  land  for  ditch  or  canal  designed  to  . 
conduct  water  for  mining,  irrigation,  manu- 
facturing, and  household  and  domestic  pur- 
poses, showed  that  "uses  for  which  said 
water  is  intended  and  designed  are  mining, 
irrigation,  manufacturing,  and  household  and 
domestic  purposes;  that  the  line  of  said  canal 
has  been  surveyed  and  located  upon  the 
ground,  and  marked  out,  etc  .  .  .  That  along 
said  line  of  canal  there  are  many  valuable 
mining  claims  and  a  large  body  of  undeveloped 
mining  land,  besides  much  agricultural  land. 
That  said  mining  claims  cannot  be  worked, 
nor  can  said  mineral  land  be  developed,  nor 
can  said  agricultural  land  be  profitably  culti- 
vated without  water  brought  upon  the  same 
by  artificial  means.  That  said  canal  is  In- 
tended to  and  will  supply  this  want  by  the 
sale  and  distribution  of  the  said  water  along 
its  line  and  at  Its  terminus  at  Thompson's 
Flat,  and  such  Is  the  design  and  Intention 
of  the  plaintiff;  and  he  avers  that  it  is  a  publio 
use,  and  that  he  la  in  charge  thereot  .  .  . 
That  the  taking  of  a  portion  of  said  land  of 
defendant  for  said  use  Is  necessary."  This 
was  held  to  show  use  to  be  public  and  to 
bring  case  within  provisions  of  statute  and  con- 
stitution.— Cummings  vs.  Peters,  66  CaL  698,  696. 

27.  RB^UIRBMBNT  OF  STATUTB  — Mnst 
he  tally  and  tatrly  complied  with,  as  proceed- 
ings to  acquire  portion  of  defendant's  land 
without  his  consent  and  against  his  will  are 
speciaL^^an  Francisco  ft  S.  J.  V.  R.  Co.  vs. 
Gould,  122  Cal.  601,  606,  66  Pac.  Rep.  411. 

28.  90URCB  OF  RIGHT*— Where  easement 
or  right  of  way  for  alley  is  sought,  complaint 
need  not  show  express  grant  or  implied  reser- 
vation or  user  for  any  length  of  time,  or  any 
servitude,  as  the  source  of  the  right  is  in 
the  statute  of  eminent  domain.— City  of  Santa 
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Ana   vs.    Brunner,    182    Cal.    284,    286,    286,    64 
Pac  Rep.    287. 

».  TBNDESR  OF  COBIPBNSATION.— Allega- 
tion and  denial  of  tender  to  defendant  by 
plaintiff  of  certain  sum  as  compensation  is 
onnecessary  and  raises  no  Issues  essential  to 
case. — City  of  Santa  Ana  vs.  Brunner,  182  Cal. 
234.  285,  237,  64  Paa  Rep.  287. 


40.     VALVE   OP  LAND  TO  BBS  TAKEN  and 

damagre  need  not  be  allegred.  In  California 
burden  of  proof  as  to  value  and  damas^  is  on 
defendant. — California  S.  R.  Co.  vs.  Southern 
Pac.  R  Co.,  67  Cal.  69,  64,  7  Pac.  Rep.  128; 
Monterey  Co.  vs.  Cushinff,  88  CaL  607,  610,  28 
Pac  Rep.  700. 


§  1246.    STTKMONS,  WHAT  TO  CONTAIN.  HOW  ISSUED  AND  SBBVED.  The 

derk  must  issue  a  summons,  which  must  contain  the  names  of  the  parties,  a  general 
description  of  the  whole  property,  a  statement  of  the  public  use  for  which  it  is 
sought,  and  a  reference  to  the  complaint  for  descriptions  of  the  respectiTe  parcels, 
and  a  notice  to  the  defendants  to  appear  and  show  cause  why  the  property  described 
should  not  be  condemned  as  prayed  for  in  the  complaint  In  all  other  particulars 
it  must  be  in  the  form  of  a  summons  in  eivil  actions,  and  must  be  served  in  like 
manner. 

History:     Enacted  March  11,  1S78. 

L  AppUed,  died,  constrned,  ref  enred  to. 
2.  Appearance  by  attorney-general  for  state. 


1.  APPLIBD,  CITBD,  CONSTRUED,  RE- 
FERRED  TO,  etc„  in:  California  &  N.  R.  Co. 
Ta  State,  1  CaL  App.  142,  146.  81  Pao.  Rep. 
171  (cited). 

S.  APPEARANCE  RY  ATTORNEY-GEN- 
KRAI*  S*OR  STATEi^-If  attorney- general  ap- 
pears for  state  in  case  where  state  is  proper 
party,    state    is    just    as    much    in    court    as 


though  regularly  rammoned.F-Callfdrala  ft  N. 
K.  Co.  vs.  States  1  CaL  App.  14t.  144.  81  Pac. 
Rep.  971. 

As  to  proeeedlBga  set  beteip  eonuseneed 
vBtU  snauncms  Is  Issued^  see  ante  1 1248  and 
note. 

As  to  •errtoe  of  sumibobs  1b  actloBs  to  eoB- 
demn  laads  b«loBglag  to  statei  see  ante  8  1240 
aubd.  7  and  note. 

As  to  sBuuBonsy  goBerallyy  see  ante  1 407 
et   seq.    and    notes. 


§  1246.  WHO  MAY  DEFEHD.  All  persons  in  occupation  of,  or  having  or  claim- 
ing an  interest  in  any  of  the  property  described  in  the  eomplainty  or  in  the  dam- 
ages for  the  taking  thereof,  though  not  named,  may  appear,  plead,  and  defend,  each 
in  respect  to  his  own  property  or  interest,  or  that  claimed  by  him,  in  like  manner 
as  if  named  in  the  complaint. 

History:     Enacted  March  11,  1872. 

L  Apptied,  dted,  construed,  referred  to. 

2.  Necessary  and  proper  parties  defendant- 

All  persons  claiming  an  interest. 

3.  Same — Equitable  title,  bolder  of. 

4.  Same— Executrix. 
5,6.  Same — ^Heirs  of  deceased  party. 

7.  Same — ^Lessee  pending  suit. 

8.  Same — ^Mortgagee. 

9.  Same — ^Person  holding  legal  title. 
10.  Same — Taxpayer. 
U.  Same — ^Widow  in  personal  capacity. 
12.  Notiee — ^Appearance. 


1.  APPI«IKD,  CITBD,  CONSTRUED,  RID- 
FERRBD  TOy  etc.»  In:  Drlnkhouse  vs.  SprlnflT 
Valley  "W.  W.,  87  Cal.  263,  265,  25  Pac.  Rep. 
420  (applied);  City  of  Los  Anseles  vs.  Pom- 
eroy.  124  CaL  697,  608,  67  Pac.  Hep.  686  (ap- 
plied). 

As  to  appeanuee^  seaerally,  see  ante  S  1014 
and  note. 

Afl  to  aaswer,  eovmterelolm,  and  eroee*com* 
pialBt,  see  ante  B  487-442  and  notes. 

1.  1VBC1088ARY  AHD  PROPBR  PARTIBS 
DEPENDANT — ^AJl  pcTSoas  dalmlns  an  Inter* 

est  in  land  to  be  condemned,  though  not  named 


as  parties  defendant— Drlnkhouse  vs.  Spring 
Valley  W.  W.,  87  Cal.  268,  266,  26  Pac.  Rep. 
420;  City  of  Los  Angeles  vs.  Pomeroy,  124  Cal. 
697,   609,   67  Pac   Rep.   686. 

See  par.  7  this  note. 

As  to  parties  defendant,  see  ante  8  1244  and 
note  pars.   28-81. 

As  to  parties  plalntUI,  see  ante  i  1244  and 
note  pars.  82,  88. 

S.  Eanltable  title,  holder  of  not  necessary 
party,  and  not  entitled  to  defend.  It  seems.— 
Hidden    vs.    Davlsson,    61    Cal.    188,    189. 

See  par.  8  this  note. 

4.  Ezeentrlx  proper  party  defendant  in  ac-  | 
tlon  for  condemnation  for  road  purposes. —  ^ 
Monterey  Co.  vs.  Cushing,  88  Cal.  507,  612,  23 
Pac  Rep.  700.  See  Bayly  vs.  Muehe,  66  Cal. 
846,  8  Pac  Rep.  467,  4  Id.  486;  Hlbernla  Sav. 
&  Lb  Soc  vs.  Churchill,  128  Cal.  688,  636,  79 
Am.  St  Rep.  76,  61  Pac  Rep.  278. 

See  also  post  8  1682  and  note. 

5.  Heirs  of  deceased  party  thought  not  to 
be  necessary  defendants,  although  title  vests 
in  them;  executor  defends  for  them. — ^Bayly 
vs.  Muehe,  66  CaL  846.  8  Pac  Rep.  467,  4 
Id.   486;  Bell  vs.  Mills.   123  Fed.  Rep.   2?.     See 
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Dickey   vs.   Gibson,   121   Cal,   276,   278,   53   Pac. 
Rep.    704. 

6.  Dlatlnvolshedi  Anrud  vs.  Scandinavian 
A.   Bank,   27  Wash.  16,  22,   67  Pac.  Rep.  364. 

7.  Lesace  pendteip  suit  entitled  to  appear, 
plead,  and  defend  his  interest,  though  not 
named  as  party  defendant  in  an  action  to 
condemn  land  leased. — Drlnkhouse  vs.  Spring 
Valley  W.  W.,  87  Cal.  268,  266,  26  Pac.  Rep. 
420. 

8.  Bfortvaffee,  It  teems,  is  not  necessary 
party  defendant  to  action  for  condemnation  of 
land  for  street  improvements. — Schumacker  vs. 
Toberman,  66  Cal.  608. 

See  par.  8  this  note. 

9.  Person  holding  legal  title  is  only  neces- 
sary party  in  action  to  take  land  for  purposes 


of  highway;  and  only  one  entitled  to  defend 
action.— Hidden  vs.  Davisson,  61  CsL  188,  189. 

10.    Taxpayer    may    not    defend    an    action 

for  street  improvement  by  condemnation,  but 
may  maintain  injunction  to  prevent  the  action 
where  such  improvement  would  Impose  addi- 
tional burden  on  taxpayera.— Sohumaoker  vs. 
Toberman,  66  Cat  608,  611. 


11.  l¥idow  In  pcraonal  eayaclty  thought 
not  to  be  necessary  party  where  she  defends 
as  executrix. — ^Dickey  vs.  Gibson,  121  CaL 
276,   68  Pac.  Rep.  704. 

12,  NOTICB  —  Appenranee  Of  parties  over 
whose  land  a  proposed  road  passes,  without 
objection  for  want  of  notice,  dispenses  with 
necessity  of  notice. — ^Kimball  va.  Board  of  Su- 
pervisors, 46  Cal.  19,  23. 


§  1247.  COURT  SHALL  HAVE  JUBISDIOTION  TO  REOTJLATE  THE  MODE 
OF  MAEINO  CB0SSIN08  OB  OF  ENJOYINO  A  COMMON  USE.  The  court 
shall  have  power: 

1.  To  r<egtdate  and  determine  the  place  and  maimer  of  making  connections  and 
crossings,  or  of  enjoying  the  common  use  mentioned  in  the  fifth  subdiyision  of 
section  twelve  hundred  and  forty ; 

2.  To  hear  and  determine  all  advene  or  conflicting  claimg  to  the  property  sought 
to  be  condemned,  and  to  the  damages  therefor; 

3.  To  determine  the  respective  rights  of  different  parties  see^mg  condemnation 
of  the  Bsme  property. 

History:     Enacted  March  11,  1872. 

1.  Applied,  cited,  eonrtmed,  referred  to. 
2-4.  Court's  power — To  hear  and  determine  all 
adverse  and  eonflieting  claims. 

5.  Same— Disputed  claim  of  plaintiff  may  be 

determined. 

6.  Bailroad  crossings. 


1.  APPLIBD,  CITED,  COIVSTRITBD,  RB- 
FESRRESD  TO,  etc.,  in:  California  Cent.  R.  Co. 
vs.  Hooper.  76  Cal.  404,  412,  18  Pac.  Rep.  599 
(cited);  City  of  Los  Angreles  vs.  Pomeroy,  124 
Cal.  597,  609,  61S,  67  Pac.  Rep.  686   (cited). 

2.  COURT'S    POWKR— To    hear    and    deter- 
mine all  adverse  and  conJUctlns  claims  to  the 

property  sou^rht  to  be  condemned,  and  to  the 
damasres  therefor. — City  of  Los  Angeles  vs. 
Pomeroy,  124  Cal.  597,  609.  57  Pac.  Rep.  585. 

3.  The  court  or  Judsre  before  whom  proceed- 
ings are  conducted,  and  not  the  commissioners 
appointed  under  act  of  1853  to  estimate  value 
of  land,  is  proper  tribunal  to  determine  ad- 
verse claims  to  land  condemned. — Sprlnsr  Val- 
ley W.  W.  vs.  San  Francisco,  22  Cal.  434,  448. 

4.  Under  act  of  1853  commissioners  ap- 
pointed to  assess  the  value  of  the  property 
had  nothing  to  do  with  settlement  of  adverse 
claims.  Persons  in  possession  of  land  con- 
demned for  railroad  were  entitled  to  whole 
assessed  value  of  land,  as  against  third  par- 
ties  out  of  possession  but  claiming  superior 


title. — Sacramento  V.  R.  Co.  ys.  Moffatt,  7  Cal. 
677,  579;  City  of  Los  Angeles  vs.  Pomeroy, 
124  Cal.   697,   611,   67   Pac.   Rep.    686. 

5.  Dlaynted  elatai  of  plalntlir  nuiy  >e  de- 
termined.— ^Express  provision  of  section  applies 
only  to  conflicting  claims  of  those  who  are 
made  or  who  make  themselves  defendants  in 
the  proceeding.  .  .  .  Although  this  provision 
has  no  direct  bearing  on  question  whether 
court  has  Jurisdiction  to  try  any  question  of 
title  of  plaintiff  to  an  interest  in  the  land 
sought  to  be  condemned,  it  contains  an  ex- 
press legislative  recognition  of  the  entire  com- 
petency of  the  court  to  try  and  determine 
adverse  claims  to  the  property  in  a  proceeding 
to  condemn.  Convenience  requires  that  an 
interest  claimed  by  plaintiff  in  land  sought 
to  be  condemned,  and  disputed  by  defendant, 
may  be  determined  in  the  condemnation  suit. — 
City  of  Los  Angeles  vs.  Pomeroy,  124  Cal.  597, 
608-614,   67  Paa  Rep.   686. 

«.     RAILROAD  CROSSINGS^— Question  as  to 

whether  manner  of  crossing  (on  a  level,  above, 
or  below  the  other  road)  is  compatible  "with 
the  greatest  public  benefit  and  least  private 
injury,"  is  a  question  of  fact  to  be  determined 
with  reference  to  the  circumstances  proved 
in  each  case.— California  So.  R.  Co.  vs.  South- 
ern Pac  R.  Co.,  67  Cal.  69,  62,  7  Pac  Rep. 
128. 


§  1248.  OOUBT  OB  JURY  TO  ASSESS  DAMAGES.  The  court,  jury,  or  referee 
must  hear  such  legal  testiiuoiiy  as  may  be  offered  by  any  of  the  parties  to  the  pro« 
ceedings,  and  thereupon  must  ascertain  and  assess : 
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ASSBSSMBHT  OF  DAMAGES^MBTHOD   OF   PROCEDURE. 
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1.  The  value  of  the  property  sought  to  be  condemned,  and  all  improvements 
thereon  pertaining  to  the  realty,  and  of  each  and  every  separate  estate  or  interest 
therein ;  if  it  consists  of  different  parcels,  the  value  of  each  parcel  and  each  estate 
or  interest  therein  shall  be  separately  assessed. 

2.  If  the  property  sought  to  be  condemned  constitutes  only  a  part  of  a  larger 
parcel,  the  damages  which  will  accrue  to  the  portion  not  sought  to  be  condemned, 
by  reason  of  its  severance  from  the  portion  sought  to  be  condemned,  and  the  con- 
struction of  the  improvement  in  the  manner  proposed  by  the  plaintiff. 

3.  Separately,  how  much  the  portion  not  sought  to  be  condemned,  and  each  estate 
or  interest  therein,  will  be  benefited,  if  at  all,  by  the  construction  of  the  improve- 
ment proposed  by  the  plaintiff;  and  if  the  benefit  shall  be  equal,  to  the  damages 
assessed  under  subdivision  two,  the  owner  of  the  parcel  shall  be  allowed  no  com- 
pensation except  the  value  of  the  portion  taken;  but  if  the  benefit  shall  be  less 
than  the  damages  so  assessed,  the  former  shall  be  deducted  from  the  latter,  and 
the  remainder  shall  be  the  only  damages  allowed  in  addition  to  the  value. 

4.  If  the  property  sought  to  be  condemned  be  water  or  the  use  of  water,  belong- 
ing to  riparian  owners,  or  appurtenant  to  any  lands,  how  much  the  lands  of  the 
riparian  owner,  or  the  lands  to  which  the  property  sought  to  be  condemned  is  ap- 
purtenant, will  be  benefited,  if  at  all,  by  a  diversion  of  water  from  its  natural 
course,  by  the  construction  and  maintenance,  by  the  person  or  corporation  in 
whose  favor  the  right  of  eminent  domain  is  exercised,  of  works  for  the  distribu- 
tion and  convenient  delivery  of  water  upon  said  lands;  and  such  benefit,  if  any, 
shall  be  deducted  from  any  damages  awarded  the  owner  of  such  property. 

5.  If  the  property  sought  to  be  condemned  be  for  a  railroad,  the  cost  of  good  and 
sufficient  fences  along  the  line  of  such  railroad,  and  the  cost  of  cattle-guards  where 
fences  may  cross  the  line  of  such  railroad. 

6.  As  far  as  practicable,  compensation  must  be  assessed  for  each  source  of  dam- 
ages separately. 

History:    Enaeted  March  11,  1872;    amended  March  19,  1889,  Stats,  and 
Amdts.  1889,  p.  343. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Adaptabilitj  to  particular  use. 

3.  Allowance  hj  jury — Not  included  in  final 

judgment,  when. 

4.  Annoyance   and    discomfort — As   element 

of  damage. 

5.  Annual  net  profits — Not  admissible. 

6,7.  Assessment  for  taxation — Not  admissible 

to  show  value. 

8.  Assessment  of  damages — By  commissioners. 

0.  Benefits     t>f     improvement  —  Legislative 

power  of  state  to  determine. 

10-12.  Benefits  to  land — ^Under  constitution  1849 

— Offsetting. 
13-15.  Same — ^Under  constitution  1879  art  I  S  14 

—Offsetting  not  allowable. 
16-20.  Same — Same — Exceptions  to  rule. 

21.  Burden  of  proof  as  to  value — On  owner. 
22, 23.  Business  on  lot  not  taken — Damages  to. 
24,25.  Comparative     valne     before     ana     after 
taking. 
26.  Compensation  for  property  taken. 
27, 28.  Condemnation  money  paid. 
29-31.  Conflicting  daims — On  condemnation. 

32.  Counsel  fees  paid  by  owner. 

33.  Dedication — ^Effect  on  condemnation  pro- 

ceedings 


84.  Dedication  of  benefits. 
35.  Deputy  assessor— Statements  of  not  com- 
petent to  prove  value. 
36,37.  Estimate  of  value — ^By  viewers. 

38.  Experts — Evidence  of. 
39-41.  Fences — An  element  of  damages,  when. 

42.  Findings — By  court. 
43-47.  Same— By  jury. 

48.  Same — Facts  found  must  support  judg- 
ment. 
49, 50.  Gold  coin  judgment. 

51.  Hearsay  or  common-  report — ^Admissible, 
when. 
52-55.  Improvements .  on   land  —  As  element  of 
damage. 

56.  Increased  cost  of  irrigating — ^As  element 

of  damage. 

57.  Irrelevant  evidence — ^Effect  on  rights  of 

other  side. 
58, 59.  Jury  trial — Owner  entitled  to. 
60-65.  Market  value,  present — Price  paid  in  vicin- 
ity. 
66.  Measure  of  compensation — ^Bules  as  to. 
67-74.  Opinion  by  witness — ^As  to  value  of  land — 
Admissible,  when. 
75.  Same — As  to  depreciation  of  value. 
76, 77.  Peculiar  fitness  for  special  purpose. 
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78.  Personal  pleasure  or  enjoyimwt    N<fe. 

meni  of  i1  ■■■§«. 
79k  Private  road  taken  for  public  highway. 
80.  Report  of  viewers — ^Requirements  of. 
81, 82.  Respective  claims  of  parties — ^Determining. 
83-35.  Rule    for   ascertaining    damages  —  Being 
part  of  large  parcel. 

86.  Separate  assessment  of  each  piece  of  prop- 

erty taken. 

87.  Special  damages — What  are  not. 

88.  Special   findings — Defendant   entitled   to, 

when. 
80.  Speculative  damages — To  property  taken. 
90.  Same — To  land  not  taken. 
91-93.  Street    taken    for    ridlroad — Measure    of 

damages. 
94-96.  Time  of  assessment  of  damages  -^  When 
''taken." 

97.  Two  condemnation  suits. 

98.  Use  of  street  by  steam  railroad-^Damages. 

99.  Value  of  land  not  taken. 

100.  Offers  of  purchase. 

101.  Verdict— Form  of. 

102.  Same — Interest  on. 

103.  Water-works — Estimate  of  value  of. 

1.  APPLnSD,  CITBD,  CONSTRUBD,  RB- 
PERRBD  TO»  etc.,  In:  City  of  San  Jose  vs. 
Freyschlaff.  56  Cal.  8,  9  (applied);  Butte  Co. 
vs.  Boydston»  64  Cal.  110.  Ill,  112.  113.  29 
Pac.  Rep.  611  (applied);  California  S.  R.  Co. 
vs.  Southern  Pacific  R.  Co.,  67  Cal.  69,  64.  7 
Pac.  Rep.  128  (construed  and  applied);  Tehama 
Co.  vs.  Bryan,  68  Cal.  67.  63,  8  Pac.  Rep.  678 
(applied);  Weyl  vs.  Sonoma  Valley  R.  Co., 
69  CaL  202,  206,  10  Pac.  Rep.  610  (cited); 
Moran  vs.  Ross,  79  Cal.  649.  650,  21  Pac.  Rep. 
I  968  (applied);  Monterey  Co.  vs.  Cushingr,  83 
I  Cal.  607,  514,  28  Pac.  Rep.  700  (construed  as 
J  not  applying  to  proceedings  before  board  of 
supervisors);  Pacific  R.  Co.  vs.  Wade,  91  Cal. 
449,  462,  27  Pac.  Rep.  768,  13  L.  R.  A.  754 
(construed  with  f  499  Civil  Code,  holdlngr  latter 
prevails  in  condemnation  for  street  railway 
purposes);  Los  Ang^eles  P.  &  O.  R.  Co.  vs. 
Rumpp,  104  Cal.  20,  27,  28,  37  Pac.  Rep.  859 
(construed  and  applied  with  f  1251  post) ;  San 
Francisco  &  S.  J.  V.  R.  Co.  vs.  Levlston,  184 
Cal.  412,  416.  66  Pac  Rep.  478  (applied). 

As  to  JndimcBt  of  eoBdemiiatloiiy  see  post 
1 1268  and  note. 

Same— Odd-colB  |«dsmcat«— See  ante  1667 
and  note. 

As  to  Jury,  see  post  1 1256  and  note. 

As  to  praetiee,  see  ante  1 1246  and  note;  post 
IS  1266,  1267  and  notes. 

a.     ADAPTABILITY  TO  PARTICULAR  USB, 

which  would  render  it  more  valuable  to  pur- 
chasers,— e.  g.  by  reason  of  its  situation  and 
being  part  of  a  basin  adopted  for  reservoir 
purposes, — owner  should  be  permitted  to  show 
this  fact  in  action  to  condemn  for  reservoir 
site.— Spring  Valley  W.  W.  vs.  Drlnkhouse,  92 
Cal.  528,  532,  28  Pac.  Rep.  681;  Santa  Ana  vs. 
Harlln,  99  Cal.  638,  648,  34  Pac.  Rep.  224;  San 
Luis  Obispo  vs.  Brlzzolara,  100  Cal.  484,  436, 
84  Pac.  Rep.  1088;  City  of  Los  Angeles  vs. 
Pomeroy,  124  CaL  697,  644,  67  Paa  Rep.  686. 
See  pars.  76,  77  this  note. 

S.  ALLOWANCIB  BY  JURY— Hot  Ineliided  In 
JvdgmeBt  whom  inconsistent  with  special  find- 
ings,   ••  g.    allowance    for    cross- fences,    fruit 


iBomiTeiHenco  of  -curve,   etc.,  with  spe- 
cial findings  of  no  damage  to  lands  not  taken. — 
San  Jose  &  A.  R.  Co.  vs.  Mayne,  88  Cai.  666, 
670,  671,  as  Pac.  Rep.  628. 
See  par.  47  this  note. 

4.  ANNOYANCE  OR  DISCOBIFORT  merely 
not  elements  of  damage. — See  par.  78  this  note. 

B.  ANNUAL  NBT  PROFITS  dorived  from 
land  for  a  particular  use  not  admissible  to 
show  market  value. — Stockton  &  C.  R.  Co.  vs. 
Qalglani,  49-  Cal.  189,  140;  San  Diego  L.  &  T. 
Co.  vs.  Neale,  88  Cal.  60,  62,  26  Pac.  Rep.  977, 
11  L.  R.  A.  604;  Los  Angeles  P.  ft  O.  R.  Co. 
Ts.  Rumpp,  104  Cal.  20,  27,  87  Pao.  Rep.  869. 

Seo  par.  26  this  note. 

«.  A88B88M1BNT  FOR  TAXATION— Not  ad- 
■ilsslMo  to  show  valnoi  and  tho  signing  of 
an  assessment- list,  with  a  valuation  attached, 
by  the  owner  is  not  a  declaration  by  him  as 
to  tho  value  of  the  land. — San  Jose  &  A.  R. 
Co.  vs.  Mayne,  88  Cal.  666,  23  Pac.  Rep.  622. 

7.  A88B88MBNT  RBCORDS  INCOMPETENT 
TO  PROVE  VALUE  of  land  sought  to  be 
taken. — Concord  L.  &  W.  P.  Co.  vs.  Clough,  69 
N.  H.  609,  46  Atl.  Rep.  666. 

See  par.  86  this  note. 

8.  ASSESSMENT  OR  DAMAGES  BY  COM- 
MI88IONBU18  instead  of  jury,  provision  for, 
valid  under  former  constitution,  not  under 
present. — Koppikus  vs.  State  Capitol,  16  Cal. 
248,  263;  Heyneman  vs.  Blake,  19  Cal.  679,  596. 

See  pars.  68,  69  this  note. 

».  BENEFITS  OF  IMPROVEMENT— I.egls- 
latlve  power  of  state  to  determine  whether 
benefits  public  will  derive  from  improvement 
are  of  sufllclent  importance  to  Justify  exercise 
of  power  of  eminent  domain. — San  Francisco 
A.  &  S.  R.  Co.  vs.  Caldwell,  81  Cal.  868,  378. 

10.  BENEFITS  TO  LAND— UNDER  CON- 
STITUTION OF  184»— OffsettlBg  permissible 
Where  there  is  evidence  warranting,  in  widen- 
ing street— Appeal   of  Piper,  32  CaL   680,   637. 

IL     Creneral    as    dlstlngvlstaed    from    special 

benefits  in  common  with  all  contiguous  ter- 
ritory, to  be  deducted. — California  Pac.  R.  Co. 
TS.  Armstrong,  46  Cal.  86,  91. 

IS.  "Where  damages  exceed  beneilts  to  land 
not  taken,  finding  the  gross  amount  of  dam- 
ages to  the  land  not  taken  over  benefits  to 
land  not  taken,  is  sufllclent  compliance  with 
statute. — California  Pac.  R.  Co.  vs.  Frisble,  41 
Cal.  856.  858. 

IS.  SAME— UNDER  CONST.  187»  ART  I  f  14 
— Beaeflts  to  land  not  taken,  arising  from 
construction  of  proposed  improvement,  cannot 
be  considered  in  fixing  compensation  to  be 
awarded.— Pacific  C.  R.  Co.  vs.  Porter,  74  Cal. 
261,  262,  16  Pac  Rep.  774;  San  Diego  L.  &  T. 
Co.  vs.  Neale,  78  Cal.  68,  20  Pac.  Rep.  872,  8 
L.  R.  A.  83n;  San  Jose  &  A.  R.  Co.  vs.  Mayne. 
83  Cal.  566,  23  Pac.  Rep.  522;  San  Diego  L.  & 
T.  Co.  vs.  Neale,  88  Cal.  50.  25  Pac  Rep.  977, 
11  L.  R.  A.  604;  San  Bernardino  &  E.  R.  Co. 
vs.  Haven,  94  CaL  489,  492,  29  Pac.  Rep.  876. 

14.  But  errors  In  this  regard  aro  cured 
by  an  Instruction  to  the  Jury  to  disregard  all 
testimony  tending  to  show  such  benoflts. — Los 
Angeles  P.  &  O.  R.  Co.  vs.  Rumpp»  104  CaL 
80»  29,  87  Pac  Rep.  869. 
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15.  Error  to  pormit  proof  of  benefits  rMuIt- 
ing  to  land  not  taken  that  mlffht  result  from 
the  buildlnff  of  a  railroad. — San  Jose  &  A.  R. 
Ca  va  Ifayne,  88  Cat  666.  669»  28  Pac.  Rep. 
S22. 


IC  Saac — ^Bzeeptloa*  to  tho  rale. — ^The  con- 
stitutional provisions  relate  only  to  private 
corporations,  and  does  not  include  municipali- 
ties or  private  Individuals  exercising  the  power 
of  eminent  domain  for  a  public  use.  Thus  it 
has  been  held: 


IT.    Saaic — ^BeBeflts   to    reataliilBS   land    are 

to  be  deducted  from  damagres  suffered  by 
uking  of  land  for  public  road  by  municipal 
corporation. — Butte  Co.  vs.  Boydston,  64  Cal. 
110,  29  Pac  Rep.  611;  Tehama  Co.  vs.  Bryan, 
ii  CaL  67,  66,  8  Pac  Rep.  678;  Paciflo  C.  R. 
Ca  vs.  Porter.  74  CaL  261,  262,  16  Pac  Rep. 
774. 

18.  It  haa  been  held  that  this  exception 
applies  to  municipal  corporations  only,  under 
Const  1879  art.  I  { 14.~Pacillc  C.  R.  Co.  vs. 
Porter,  74  Cal.  261,  262.  16  Pac.  Rep.  774;  San 
Jose  &  A.  R.  Co.  vs.  Mayne,  83  Cal.  666,  669, 
21  Pac  Rep.  622;  Beverldge  vs.  Lewis,  187 
Cal.  619,  67  Pac  Rep.  1040,  70  Id.  1088,  69 
L.  R.  A.  681. 

181.  Same — Prlv-ate  ladlvldiialB  coademnlBK 
laad  for  purposes  of  railroad  are  entitled  to 
set-off  of  benefits  to  land  not  taken. — ^Moran 
ra  Ross,  79  Cal.  649,  651,  21  Pac.  Rep.  968. 

20.  It  has  been  held  by  a  divided  court 
In  a  later  case  that  under  {14  of  the  state 
constitution,  which  provides  for  Just  compensa- 
tion in  all  cases  of  land  taken  for  public  use, 
the  legislature  cannot  provide  that  the  prop- 
erty-owner shall  receive  a  smaller  sum  for 
the  taking  of  the  land  by  a  natural  person 
than  when  it  is  taken  by  a  corporation;  and 
that  there  can  be  no  deduction  for  general 
benefits  to  land  not  taken  In  any  case; 
that  this  section  allowing  such  benefits 
TO  be  deducted  In  the  case  of  a  nat- 
ural person  which  cannot  be  allowed  under 
the  constitution  In  favor  of  a  private  corpora- 
tion is  invalid. — Beverldge  vs.  Lewis,  187  CaL 
419,  67  Pac.  Rep.  1040.  70  Id.  1088,  69  L.  R.  A. 
$81   (McFarland*  J.,  dissenting). 

SI.     BYTRDlBlf  OF  PROOF  AS  TO  VALITB  is  on 

owner. — ^Monterey  Co.  vs.  Cushing,  83  Cal.  507, 
SIO,  23  Pac  Rep.  700;  San  Diego  L.  &  T.  Co. 
▼a  Neale.  88  Cal.  60,  26  Pac.  Rep.  977,  11 
L.  R.  A.  604;  Alameda  vs.  Cohen,  188  CaL  6,  7, 
16  Pac  Rep.  127. 

As  to  oplaloa  evidcaeo  reapectlag  valne  of 
laad  takes*  see  pars.  67-76  this  note;  also 
note  19  Am.  St.  Rep.  460. 

as.    BiTsiTrsss    on    lot    btot    taken— 

)  Damage   to   may   be   considered    in   fixing   the 
I  damages  to  be  awarded. — ^Muller  vs.  Southern 
•  Pac.   B.   R.   Co.,   83   CaL   240,   246,   28   Pac.   Rep. 
266. 

I      2S.     la    eoademnatloB   for   pobllc   use,    e.    g. 

for  a  street,  the  general  rule  is  that  no  dam- 
ages can  be  allowed  for  injury  to  business 
caused  merely  by  the  improvement  and  not 
by  the  taking  of  the  property. — City  etc.  of 
San  Francisco  va  Klernan,  98  CaL  614,  624, 
33  Pac  Rep.  720. 


94.  COHPARATIVB  VALUE  BEFORE  AND 
AFTER  TAKING — Of  property. — Comparative 
value  of  property  before  and  after  the  im- 
provement for  which  the  land  is  taken,  not 
admissible  In  fixing  compensation  to  be  made 
— Los  Angeles  P.  A  O.  R.  Co.  vs.  Rumpp,  104 
Cal.    20,    37    Pac.   Rep.    869. 

SB.  Of  ose  before  and  after  construction  of 
railroad,  cannot  be  considered  in  proceedings 
to  condemn. — Los  Angeles  P.  &  O.  R.  Co.  vs. 
Rumpp,   104  CaL   20,   27,  87  Pac.  Rep.  869. 

See  par.  6  this  note. 

28.  COMPENSATION  FOR  PROPERTY 
TAKEN  under  exercise  of  power  of  eminent 
domain, — as  to.  see  notes  81  Am.  Dec.  373;  88 
Am.  Dec.  118;  9  Am.  St  Rep.  140;  19  Am.  St. 
Rep.   468;  22  Am.   St  Rep.   60. 

97.     CONDEMNATION      MONET      PAID      on 

award,  not  required  to  be  refunded  on  second 
trial  resulting  in  a  less  award  on  appeal  by 
defendant  upon  question  of  compensation 
alone.— Los  Angeles  P.  &  G.  R.  Co.  vs.  Rumpp, 
104  CaL   20,  28,  37  Pac.  Rep.  859. 

26.  DlstlBgolahedi  Pool  vs.  Butler,  141  CaL 
46,   60,   74  Pac   Rep.   444. 

20.  CONFLICTING  CLAIMS— On  eoademaa- 
ttoB,  to  the  same  property,  may  be  considered 
together.— Lake  Merced  W.  Co.  vs.  Cowles,  81 
CaL  214.  217.  See  Eureka  &  K.  R.  R.  Co.  vs. 
California  &  N.  It  Co.,  103  Fed.  Rep.  897,  901. 

See  pars.  81,  82.  97  this  note 

80.  OMtert  So  held  in  San  Francisco  &  A. 
W.  Co.  vs.  Alameda  W.  Co.,  36  CaL  639,  646. 

8L  DlatlBgnlotaedt  City  of  Los  Angeles  vs. 
Pomeroy,  124  Cal.  697.  67  Pac.  Rep.  686. 

As  to  proeodnre  la  case  of  rival  claims  to 
condemn  tho  same  land,  see  San  Francisco 
&  A.  W.  Co.  vs.  Alameda  W.  Co..  86  CaL  689. 

S2.     COITNSEL  FEES  PAID  BT  OTTNER  are 

not  recoverable  as  a  part  of  his  compensation. 
—San  Jose  &  A.  R.  Co.  vs.  Mayne,  83  CaL  666, 
28   Pac.   Rep.   622. 

S8.  DEDICATION  of  land  for  street  renders 
condemnation  proceedings  for  that  purpose 
improper.— City  of  San  Jose  va  Freyschlag, 
66  CaL  8,  9.  See  City  of  Los  Angeles  vs.  Pom- 
eroy, 124  CaL  697,  612.  67  Pac  Rep.  686. 

84.  DEDUCTION  OF  BENEFITS  to  land  by 
reason  of  constructing  the  Improvement,  it  is 
thought,  can  properly  be  made  only  in  case 
of  condemnation  by  a  municipal  corporation, 
although  It  not  finally  settled  whether  private 
individual  condemning  can   set  off  beneflta 

See  pars.  10-20  this  note 

SS.  DEPUTY  ASSESSOR— Statements  of  not 
competent  to  prove  valne  of  land  sought  to  be 
taken.— San  Jose  &  A.  R.  Co.  vs.  Mayne,  88  Cal. 
666,  569,  28  Pac.  Rep.  622;  Woolridge  vs.  Board- 
man,  116  CaL  74,  78,  46  Pac.  Rep.  868.  See 
Concord  L.  &  W.  P.  Co.  vs.  Clough,  69  N.  H. 
609,    45   AtL   Rep.    665. 

See  pars.  6,  7  this  note 

88.  ESTIMATE  OF  VALUE  in  action  to 
condemn  for  water-works,  based  on  the  cost 
of  the  proposed  works,  the  Increase  of  popu- 
lation, the  extension  of  the  water  system,  and 
the  probable  income  and  profit  of  the  works 
are  not  admissible  In  fixing  compensation  for 
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land  taken. — San  Diegro  L.  &  T.  Co.  vs.  Neale, 
S8  Cal.   50.  25  Pac.  Rep.  977,  11  L.  R.  A.  604. 

87.  By  viewers,  need  not  draw  distinction 
between  the  value  of  the  property  taken  and 
the  damages  resultingr  to  owner  from  the  tak- 
iner. — Monteiey  Co.  vs.  Cushinfff  88  Cal.  507, 
614.    23    Pac.   Rep.    700. 

See  pars.  83-86  this  note. 

88.  ESXFBRTS    ON    VAIiUB— Brldenee    of^- 

as  to,  see  notes  19  Am.  St.  Rep.  460;  27  Am. 
St   Rep.   677. 

As  to  eWdencc  of  non-experts  as  to  value, 
see  par.  71  this  note. 

89m     FENCISS — An  clcineBt  of  damage  frtaen 

rendered  necessary  by  reason  of  the  improve- 
ment througrh  or  along  the  land  not  taken, 
and  the  cost  of  construction  and  maintenance 
is  to  be  included  in  award. — Butte  Co.  vs. 
Boydston,  64  Cal.  110,  113,  29  Pac.  Rep.  611. 
See  California  So.  R.  Co.  vs.  Southern  Pac. 
R.  Co..  67  Cal.  69,  64,  7  Pac  Rep.  123;  Colusa 
Co.  vs.  Hudson.  86  Cal.  633.  638,  24  Pac  Rep. 
791;  Los  Angreles  P.  &  6.  R.  Co.  vs.  Rumpp, 
94  Cal.  432.  434,  29  Pac  Rep.  872;  104  Cal.  20,  37 
Pac  Rep.  859:  Glenn  Co.  vs.  Johnston,  129 
Cal.  407,  62  Pac.  Rep.  66. 

40.  In  case  of  railroad,  cost  of  fencing^  Is 
an  assessment  to  enforce  a  duty  Imposed  by 
law,  and  not  as  damagres  ^^^  the  landowner 
for  an  injury  to  his  land.—  •  Angeles,  P.  & 
a.  R.  Co.  vs.  Rumpp.  94  Cal.  t32,  434,  29  Pac. 
Rep.    872. 

41.  Not  an  element  of  damagea  when  there 
are  no  circumstances  showing  increased  cost 
in  this  respect  to  owner;  statute  imposing  on 
railroad  company  duty  to  fence  or  pay  for 
fencing  does  not  afFect  compensation  to  be 
awarded  for  the  taking  of  land. — California 
So.  R.  Co.  vs.  Southern  Pac.  R.  Co.,  67  Cal. 
69,    64.   7   Pac   Rep.   128. 

42.  FINDINGS — By  eonrt,  in  action  to  con- 
demn lands  for  use  of  private  road,  must  be 
separately  as  to  (1)  the  value  of  the  land 
sought  to  be  condemned  and  the  improvements 
thereon,  (2)  the  damages  to  the  remaining 
land  by  reason  of  severance,  and  (3)  the  bene- 
fits which  will  accrue  to  the  remaing  portion 
of  the  land  by  the  opening  of  the  road.— Butte 
Co.  vs.  Boydston,  64  Cal.  110,  112,  29  Pac.  Rep. 
611. 

48.  By  Jnry. — As  to  amonnt  of  damages  to 
be  awarded,  is  conclusive  though  unjust,  if  It 
can  be  sustained  in  any  aspect  of  evidence.— 
Colusa  Co.  vs.  Hudson.  86  CaL  688,  686,  24 
Pac.   Rep.   791. 

As  to  necessity  for  fencct  see  pars.  89-41 
this   note. 

44.  Same  —  Damages  and  dedication,  both 
being  found  by  jury,  allegations  of  complaint 
and  answer  relating  merely  to  ownership, 
findings  as  to  dedication  are  not  within  the 
issues  and  must  be  disregarded. — City  of  San 
Jose  vs.  Freyschlag,  66  Cal.  8. 

4B.  Same — On  Issues  submitted,  e.  g.  the  neces- 
sity for  the  use,  cannot  be  disregarded  by  the 
court.— Wilmington  C.  &  R.  Co.  vs.  Dominguez, 
60   Cal.    605,    606. 

46.  Same — Special  findings, — as  to,  sae  par. 
86   this  note. 


47.  Same — Same — ^Allowance  by  Jnry  Incon- 
sistent with,  must  be  disregarded. — See  par.  3 
this  note. 

48.  Facts  fonnd  must  support  judgment. — 
North  Pac.  R.  Co.  vs.  Reynolds,  60  Cal.  90.  98. 

48.  GOLD-COIN  JVDOMESNT  cannot  be  ren- 
dered in  an  action  to  condemn  land  for  rail- 
road purposes  where  the  court  finds  generally 
value  of  land  taken,  and  damage  to  remainder 
of  tract,  where  it  does  not  appear  these  dam- 
ages were  estimated  on  a  gold-eoln  basts. — 
Northern  Pac.  R.  Co.  vs.  Reynolds.  60  Cal.  90. 
94. 

Gold-coin  Judgment,  see  ante  i  667  and  note. 

60.  Whether  damages  may  be  proved  and 
allowed  in  gold  coin,  not  decided. — Northern 
Pac  R.  Co.  vs.  Reynolds,  60  Cal.  90,  94. 

61.  HKARSAY  OR  COMMON  RBPORT— Ad- 
missible when  action  to  assess  damages  for 
taking  of  street  by  railroad,  for  purposes  of 
fixing  boundary  line,  of  street,  provided  it 
existed  before  controversy  arose. — MuUer  vs. 
So.  Pac  R.  R.  Co.,  83  Cal.  240,  242,  23  Pac.  266. 

62.  IMPROVBMBNTS  ON  LAND— Are  to  be 
assessed  as  well  as  the  land,  but  need  not  be 
separately  assessed. — Tehama  Co.  vs.  Bryan. 
68  Cal.  67,  64,  8  Pac.  Rep.  673. 

See  par.   79  this  note. 

68.  Are  not  considered,  irhere. — ^In  deter- 
mining compensation  to  be  made,  where  place 
upon  the  land  under  an  entry  on  proceedings 
to  condemn  which  were  afterwards  dismissed. 
— California  Pac  R.  Co.  vs.  Armstrong,  46  Cal. 
86,  90.  See  California  So.  R.  Co.  vs.  Southern 
P^c  R.  Co.,  67  Cal.  59,  62,  7  Pac.  Rep.  123 
(where  entry  and  improvement  by  consent). 
111.  Chicago  &  A.  R.  Co.  vs.  Goodwin,  111 
111.  202,  63  Am.  Rep.  622  (made  by  consent  of 
life  tenant).  Kan.  Cohen  vs.  St.  Louis,  Ft.  S. 
&  W.  R.  Co.,  84  Kan.  168.  167,  66  Am.  Rep. 
242,  8  Pac  Rep.  138  (track  laid  with  per- 
mission of  owner);  St.  Ltouls,  K.  A  S.  W.  R. 
Co.  vs.  Nyce,  61  Kan.  894,  401,-  69  Pac  Rep. 
1040  (such  improvements  not  considered  trade 
fixtures).  N.  J.  North  Hudson  Co.  R.  Co. 
vs.  Booraem,  28  N.  J.  Eq.  (1  Stew.)  460.  466. 
N.  D.  Martin  vs.  Tyler,  4  N.  D.  278,  294,  60 
N.  W.  Rep.  892.  Tex.  Preston  vs.  Sabine  & 
E.  T.  R,  Co.,  70  Tex.  375,  877,  7  S.  W.  Rep. 
826  (such  Improvements  not  fixtures).  IVasli. 
Seattle  &  M.  R.  Co.  vs.  Corbett,  22  Wash.  189. 
191,  60  Pac.  Rep.  127. 

64.  Same  —  Made  by  trespasser  with  bona 
fide  intention  to  commence  proceedings  there- 
after for  appropriation  of  the  land,  not  an 
element  of  damages  in  proceedings  thus  subse- 
quently brought. — Albion  River  R.  Co.  vs.  Hes- 
ser,  84  Cal.  436,  489,  440.  24  Pac.  Rep.  288; 
San  Francisco  and  N.  R.  Co.  vs.  Taylor,  86  Cal. 
246,   248,  24  Pac  Rep.   1027. 

65.  "Even  if  entry  had  been  without  license 
or  permission  of  any  one  authorized  to  grant 
the  same,  so  that  it  was  a  trespass  at  the 
time,  the  law  would  not  require  the  railroad 
company  In  seeking  a  condemnation  of  the 
lands  so  entered  upon  for  a  right  of  way, 
to  pay  the  owner  of  land  for  structures 
placed  upon  it  at  its  own  expense,  with 
a  view  of  subsequently  acquiring  the 
right  of  way."— Chicago  &  A.  R.  Co.  vs.  Good- 
win,  111  111.   202,   63   Am.   Rep.   622.     See  Mich. 
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Jklor^an's  Appeal,  39  Mich.  675;  Toledo  A.  A. 
&  G.  T.  R.  vs.  Dunlap,  47  Mich.  456,  UN.  W. 
Rep.  271.  Minn.  Qreve  vs.  First  Division  St. 
P.  &  P.  R.  Co..  2S  Minn.  66,  1  N.  W.  Rep.  816. 
Pa.  Justice  vs.  Nesquehonlngr  Valley  R.  Co.,  87 
Pa.  SL  28.  Wl».  Lyon  vs.  Green  Bay  R.  Co., 
42   Wis.    538. 

IM.  INCREASBD  COST  OF  IRRIGATING  un- 
cultivated land  shown  to  be  adapted  to  culti- 
I  vation,  and  to  require  irrigation,  caused  by 
1  building:  railroad  through  the  land,  is  a  legiti- 
,  mate  subject  of  inquiry  for  purpose  of  ascer- 
I  taining  damage  to  be  awarded.— San  Bernar- 
'  dino  &  e:.  R.  Co.  vs.  Haven,  94  Cal.  489,  493, 
29  Pac.  Rep.  875. 

97.  IRRBUBVANT  BTIDBNCB  introduced 
on  one  side  does  not  render  competent  such 
evidence  on  behalf  of  other  side.— San  Diego 
L.  &  T.  Co.  vs.  Neale,  88  Cal.  60,  25  Pac.  Rep. 
977,  11  L.  R.  A.  604. 

66.  JVRY  TRiAIi  could  not  be  claimed  by 
owner  under  former  constitution,  the  constitu- 
tional provision  guaranteeing  trial  by  jury 
related  only  to  civil  or  criminal  cases  in  which 
an  issue  of  fact  was  joined. — ^Koppikus  vs. 
SUte  Capitol,  16  Cal.  248,  263.  See  Heyneman 
vs.  Blake.  19  Cal.  679,  696;  Cassidy  vs.  Sullivan, 
64  Cal.  266,  267,  28  Pac  Rep.  234;  Woods  vs. 
Varnum.   86  Cal.   639,   646,   24   Pac.   Rep.   843. 

As  to  trial  by  Jury  la  proceeding  to  condemn 
by  power  of  eminent  dommin*  see  note  48  Am. 
Dee.   190. 


091  Owner  entitled  to  trial  by  Jnry  for  as- 
sessment of  damages  under  present  constitu- 
tion.—Weber  vs.  Santa  Clara  Co.,  69  Cal.  266, 
266;  Trahern  vs.  San  Joaquin  Co.,  59  Cal.  820, 
321. 

See  post  9  1266  and  note. 

Ml  MARKBT  VALUB,  PRBSBNT— Not  valve 
to  owner,  or  for  a  particular  use,  or  to  the 
person  or  corporation  seeking  to  condemn  it. 
Is  the  basis  of  compensation. — San  Diego  Li.  & 
T.  Ca  TS.  Neale,  88  Cal.  50,  25  Pac.  Rep.  977, 
11  Lb  R.  A.  604;  Santa  Ana  vs.  Harlin,  99  Cal. 
S38.  34  Pac  Rep.  224. 

See  pars.  76,  77  this  note. 

€1.  Compares  Robb  vs.  Turnpike  Ca,  8  Met 
(Kr.)  117,  where  the  owner  was  allowed  to 
recover  more  than  the  market  value. 

OL  Same — Pretlvm  aflectlonto  sometimes  at- 
taches to  property  and  Is  recognized  by  the 
courts. — Little  Rock  J.  R.  vs.  Woodruff.  49  Ark. 
S81,  4  Am.  St.  Rep.  61,  5  &  W.  Rep.  792. 

OL  ^'Preoent  market  Talne^  means  not  what 
the  owner  could  realize  at  forced  sale,  but 
"the  price  he  could  obtain  aft^r  reasonable 
and  ample  time,  such  as  would  ordinarily  be 
taken  by  an  owner  to  make  sale  of  like  prop- 
erty."— Santa  Ana  vs.  Harlin,  99  Cal.  638,  642, 
34  Pac  Rep.  224.  See  Uttle  Rock  J.  R.  vs. 
Woodrutr,  49  Ark.  881,  4  Am.  St  Rep.  61,  5 
a  W.   Rep.   792. 

•4.  Price  paM  for  land  In  Tldnlty  for  some 
public  use,  as  shown  by  report  of  commission- 
ers. Inadmissible. — City  of  San  Luis  Obispo  vs. 
Brlzzolara,  100  Cal.  434,  486,  84  Pac.  Rep.  1083. 

65.  *The  price  so  fixed  by  compromise,  when 
there  can  be  no  other  purchasers,  and  seller 
has  no  option  to  refuse  to  sell,  and  can  only 
elect  between  acceptance  of  price  offered  and 


the  delay,  uncertainty,  .and  trouble  of  legal 
proceedings  for  assessment,  is  not  a  reason- 
able or  fair  test  of  market  value.  Jt  is  in 
no  sense  a  sale  In  the  market." — City  of  San 
Luis  Obispo  vs.  Brlzzolara,  supra;  Cobb  vs. 
Boston,  112  Mass.  181. 

ee.  MEASURES  OF  COMPENSATION— Roles 
as  to.— See  pars.  86,  37,  83-85  this  note;  also 
note  19  Am.  St.  Rep.  549. 

In  proceeding  to  acquire  right  of  way  for 
public  road,  the  hiere  taking  of  property,  dam- 
age to  remainder  of  property  being  by  sev- 
erance alone,  questions  as  to  damages  to  abut- 
ting property  on  account  of  subsequent  im- 
provement by  establishing  grades,  or  other- 
wise, are  not  elements  of  damages  to  be  con- 
sidered in  fixing  compensation;  such  damages 
are  to  be  determined  and  fixed  when  such  im- 
provements are  made  and  the  injury  inflicted, 
not  in  the  condemnation  suit. — County  of  San 
Luis  Obispo  vs.  Simas,  1  Cal.  App.  175,  178,  179, 
81  Pac.  Rep.   972. 

•7.  OPINION  BY  WITNESS— As  to  valnc  of 
land — ^Admissible  'wbon  shown  by  the  evidence 
that  he  Is  sufficiently  qualified  to  give  an  opin- 
ion, and  whbre  testimony  is  uncontradicted, 
both  as  to  the  value  of  the  land  taken  and  ."^s 
to  effect  upon  value  of  land  by  extending 
street  through  same,  is  sufficient  to  support 
a  Judgment  of  condemnation  for  the  value  of 
the  land  so  testified  as  to. — Alameda  vs.  Cohen, 
133  Cal.  6,  7,  65  Pac.  Rep.  127. 

68.  To  entitle  a  witness  to  give  his  opinion 
as  to  value  of  land  sought  to  be  taken,  it  is 
only  necessary  to  show  that  he  has  some 
peculiar  means  of  forming  an  Intelligent  and 
correct  Judgment  as  to  the  value  of  the  prop- 
erty in  question. — Spring  Valley  W.  W.  vs. 
Drlnkhouse,  92  CaL  628,  28  Pac  Rep.  681. 

69.  owner  who  has  resided  for  twenty  years 
upon  the  land  sought  to  be  condemned  will  be 
presumed  to  have  acquired  sufficient  acquaint- 
ance with  it,  and  of  the  value  of  land  in  that 
neighborhood,  to  be  able  to  give  an  intelligent 
estimate  of  its  value. — Spring  Valley  W.  W.  vs. 
Drlnkhouse,  97  Cal.  628,  28  Pac.  Rep.  681. 

70.  Same — ^Baaed  entirely  on  Incompetent 
matters,  should  be  rejected.— San  Diego  L.  & 
T.  Co.  vs.  Neale,  88  Cal.  60,  26  Pac.  Rep.  977, 
11  L.  R.  A.  604. 

As  to  opinion  evidence  on  valne,  seo  19  Am. 
St.  Rep.  460;  27  Am.  St  Rep.  677. 

71.  Same— By   witness   not   an   ozpert,   who 

shows  knowledge  and  experience  as  to  values 
of  lands  in  neighborhood,  competent  evidence 
as  to  market  value  of  lands  sought  to  be  con- 
demned.—Santa  Ana  vs.  Harlin,  99  Cal.  638,  34 
Pac  Rep.  224. 

79.  Same— By  witness  who  bad  never  seen 
the  land  until  the  action  was  brought,  should 
not  be  received. — San  Diego  L.  &  T.  Co.  vs. 
Neale,  supra. 

7S.     Same — ^For  a  particular  purpose,  not  ad- 

mlsslble.- Santa  Ana  vs.  Harlin,  99  Cal.  538. 
648,  84  Pac  Rep.  224.  See  National  Docks  & 
N.  J.  J.  C  R  Co.  vs.  Pennsylvania  R.  Co.,  67 
N.  J.  I*  (28  Vr.)  266,  278,  31  Atl.  Rep.  462. 

74.  Same — ^Former  opinion  of  witness  as  to 
th6  value,  entertained  by  witness,  cannot  be 
shown.— San  Diego  L.  &  T.  Co.  vs.  Neale.  supra. 
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7S.  Aa  to  depreciation  of  Taliie. — Opinion  of 
witnesses  that  purpose  for  which  land  is 
soug-ht  to  be  taken  will  depreciate  adjoining: 
property,  and  amount  of  depreciation  is  com- 
petent in  absence  of  special  objection. — See 
Each  us  vs.  Los  Angreles  C.  E.  R.  Co.,  103  Cal. 
614.  42  Am.  St.  Rep.  164,  87  Pac.  Rep.  750. 

70.  PECULIAR  FITNESS  FOR  SPECIAL 
PURPOSE  is  an  element  In  estlmatlngr  value 
of  land  souerht  to  be  condemned,  and  where 
shown  forms  a  factor  in  solVins  problem  of 
market  value. —San  Dle^o  L.  &  T.  Co.  vs. 
Neale,  78  Cal.  68,  20  Pac.  Rep.  872,  3  L.  R. 
A.  83n;  88  Cal.  60,  66,  26  Pac.  Rep.  977,  11  Li. 
R.  A.  604 ;  Spring  Valley  W.  W.  vs.  Drlnkhouse, 
92  Cal.  528,  28  Pac.  Rep.  681;  Santa  Ana  vs. 
Harlin.  99  Cal.  588.  648,  646,  84  Pac.  Rep.  224; 
Eachus  vs.  Los  Angeles  C.  E.  R.  Co.,  108  Cal. 
614,  620,  42  Am.  St.  Rep.  164,  37  Pao.  Rep.  760. 

See  pars.  2»  60-66  this  note. 

77.  "The  Inquiry  in  such  cases  must  be, 
"What  is  the  property  worth  In  the  market, 
viewed  not  merely  with  reference  to  the  uses 
to  which  it  is  applied,  but  with  reference  to 
the  uses  to  which  it  Is  plainly  adapted?"— Mis- 
sissippi &  R,  R.  B.  Co.  vs.  Patterson.  98  U.  8. 
403.  bk.  26  L^  ed.  206. 

78.  PERSONAL  PLEASURE  OR  ENJOY- 
MENT,  infringement  of,  or  merely  rendering 
property  less  desirable  for  certain  purposes,  or 
even  causing  personal  annoyance  or  discom- 
fort, does  not  constitute  a  damage  for  which 
compensation  is  required  to  be  made  by  con- 
stitution art  I  i  14. — Eachus  vs.  Los  Angeles 
C.  B.  R.  Co..  103  Cal.  614,  48  Am.  St.  Rep.  164, 
87  Pac  Rep.  760. 

See  par.  4  this  note. 

70.  PRIVATE  ROAD  TAKEN  FOR  PUBLIC 
HIGHW^AY.— Defendant  Is  entitled  to  value  of 
improvement,  e.  g.  the  cost  of  grading.  In  ad- 
dition to  value  of  land  taken.— Colusa  Co.  vs. 
Hudson.  86  Cal.  683.  687.  24  Pac.  Rep.  791. 

See  pars.  62-65  this  note. 

80.  REPORT  OF  VIE'WBRS  need  not  draw 
a  distinction  between  the  value  of  the  property 
and  the  damages  resulting  to  the  owner  from 
iU  taking;  it  is  sufficient  if  they  give  a  lump 
«um.— Monterey  Co.  vs.  Cushlng,  88  CaL  607, 
28  Pac.  Rep.  700. 

81.  RESPECTIVE  CLAIMS  OF  PARTIES, 
and  amount  coming  to  each,  need  not  be  de- 
termined by  commissioners  In  appropriating 
lands  under  the  railroad  law;  it  is  proper  for 
them  to  report  a  gross  sum  as  compensation 
for  the  tract.— Spring  Valley  W.  W.  vs.  San 
Francisco.  22  Cal.  484.  442.  See  City  of  Los 
Angeles  vs.  Pomeroy,  124  Cal.  697,  612,  67  Paa 

Rep.  686. 

See  pars.  29-81.  97  this  note. 

83.  Afflrmedt  San  Francisco  &  8.  J.  B.  Co. 
vs.  Mahoney.  29  Cal.  112.  118. 

88.  RULE  FOR  ASCERTAINING  DAMAGES. 
—The  only  one  is  that  laid  down  in  subd.  2 
of  above  section.— Southern  Pac.  R.  Co.  vs. 
Hart  (Cal.  App.  Feb.  5,  1906).  84  Pac.  Rep.  218. 

See  par.  66  this  note. 

As  to  rale  aa  to  eatlmatlBg  value*  ;4ee  pars. 
86.  87  this  note. 

84.  Charge  by  court  erroneoiis  where  it  In- 
structs that  If  the  land  be  more  profitably  used 


for  residences  than  business  property,  the  Jury 
should  determine  the  size,  shape,  and  arrange- 
ments of  the  lots  into  which  the  property  could 
be  most  profitably  divided  for  residence  pur- 
poses, then  find  the  market  value  of  the  lots 
or  parts  of  lots  taken,  and  then  find  the  damage 
to  the  remainder  of  the  lots,  parts  of  which 
are  taken,  without  allowing  any  damage  to  lots 
no  parts  of  which  are  taken. — Southern  Pac 
R.  Co.  vs.  Hart  (Cal.  App.  Feb.  6.  1906),  84 
Pac.  Rep.  218. 

85.     Property    bdng    part    of    larger    pared 

damages  accruing  to  the  portion  not  taken 
must  be  ascertained  and  allowed. — Southern 
Pac.  R.  Co.  vs.  Hart  (CaL  App.  Feb.  6.  1906), 
84   Pac.  Rep.   218. 


86.  Separate  asaeasmcat  of  eaek  piece  of 
property  takea  and  for  each  source  of  damage 
must  be  made;  and  an  objection  to  the  action 
of  commissioners  that  they  have  not  done  so, 
must  be  made  before  the  commissioners  them- 
selves, in  the  first  instance,  to  afford  them 
an  opportunity  to  obviate  the  objection. — In 
matter  Clear  Lake  W.  Co..  48  Cal.  586,  688. 

87.  SPECIAL   DAMAGES— What   are  not   In 

action  to  condemn  land  for  railroad  purposes, 
and  may  be  proved  without  setting  up,  e.  g. 
damages  resulting  to  remainder  of  tract  not 
taken,  on  account  of  shape  In  which  It  will 
be  left,  and  effect  of  embankment  built,  or 
from  cutting  off  front  from  county  road,  so 
as  to  Injure  Its  sale  for  building  site.— North- 
ern Pac.  R.  Co.  vs.  Reynolds,  60  CaL  90.  94. 
See  pars.   22.   28  this  note. 

88.  SPECIAL  FINDING— Defendant  entitled 
to  when  there  is  no  general  verdict  upon  the 
affirmative  in  his  answer,  e.  g.  that  it  Is  In- 
tention of  plaintiffs  to  use  property,  taken  for 
private  use.— Cummlngs  vs.  Peters.  66  Cal.  593. 

596. 

See  pars.  42-48  this  note. 

89.  SPECULATIVE  DAMAGES— To  property 
taken. — Speculative  conjectures  based  upon  ex- 
penditures and  profits  not  admissible  in  fixing 
present  value.— San  Diego  L.  &  T.  Co.  vs. 
Neale,  88  Cal.  60.  62.  25  Pac  Rep.  977,  11  L. 
R.  A,  604.  See  Stockton  &  C.  R.  Co.  vs.  Gal- 
glanl.  49  Cal.  189.  Md-  Tide  W.  C.  Co.  vs. 
Archer.  9  Gill  &  J.  481.  Mass.  Burt  vs.  Wlg- 
glesworth.  117  Mass.  802;  Gardner  vs.  Inhabi- 
tants of  Brookllne,  127  Mass.  868.  Pa.  Dorian 
vs.  Bast  Brandy  wine  &  W.  R.  Co..  46  Pa.  St. 
620;  Reading  &  P.  R.  Co.  vs.  Balthaser.  126 
Pa.  St.  1.  17  Atl.  Rep.  618. 

90.  1V>  property  not  taken  not  admissible. — 
Muller  vs.  Southern  Pac.  B.  R.  Co.,  88  Cal.  240. 
246.  28  Pac.  Rep.  266. 

As  to  speenlatlve  damages,  see  notes  88  Am. 
Dec   120;  19  Am.  St.  Rep.  460. 

PL  STREET  TAKEN  FOR  RAILROAD— 
Measure  of  damages.— Where  fee  to  one  half 
street  in  plaintiff  Is  the  value  of  plaintiff's 
interest  in  the  land  when  the  railroad  company 
entered  to  construct  Its  road,  subject  to  the 
easement  for  a  public  street;  and  the  measure 
of  damages  to  the  lot  not  taken  abutting  on 
the  street  Is  the  difference  between  Its  value 
when  the  railroad  company  entered  and  when 
its  road  was  completed.— Muller  vs.  Southern 
Pac  B.  R.  Co..  88  Cal.  240,  244,  23  Pac  Rep.  266, 
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£«€  Weyl  vs.  Sonoma  Valley  R  Co..  69  Cal.  202, 
207,  10  Pac  Rep.  510;  Finch  vs.  Riverside  R. 
Co..  87  Cal.  597,  698,  602.  25  Pac.  Rep.  766. 

as.  COMPARES  I  MontfiTomery  vs.  Santa  Ana 
W.  R.  Co.,  104  Cal.  186,  187,  48  Am.  SL  Rep. 
98.  37  Pac  Rep.  786,  26  L.  R.  A.  654. 

93.  Where  a  party  has  dedicated  a  public 
street  throug^h  his  land,  and  a  railroad  after- 
wards procures  condemnation  of  the  street  for 
riiTht  of  way,  for  which  owner  is  awarded 
damages,  this  will  not  prevent  him  from  re- 
covering damages  from  another  railroad  com- 
pany condemning  riffht  of  way  through  same 
street— Southern  Pac.  R.  Co.  vs.  Reed,  41  CaL 
256,  261. 

M.  TIMB  OF  A88BSSMBNT  OF  DAMAGB8 
—At  date  of  siuAniOBs  in  action  to  condemn 
land  for  purposes  of  railroad,  is  the  criterion; 
and  It  is  error  to  confine  the  inquiry  to  the 
value  of  the  land  at  the  date  of  the  trial.— 
Tehama  Co.  vs.  Bryan,  68  CaL  57,  65,  8  Pac 
Rep.  673;  San  Jose  &  A.  R.  Co.  vs.  Mayne,  83 
CaL  666,  23  Pac  Rep.  522. 

See  post  9  1249  and  note. 

•S.  At  tlai«  wken  ^^akea^''  as  used  in  stat- 
ute.— This  is  not  when  plat  of  survey  Is  filed 
with  secretary  of  state,  nor  when  company 
enters  for  purpose  of  construction. — San  Fran- 
cisco &  S.  J.  R.  Co.  vs.  Denniston,  29  CaL  112,  116. 

96.  lAnd  is  not  "taken  for  public  use,"  in 
the  sense  in  which  word  "taken"  is  used  in 
constitution,  until  last  act  has  been  performed, 
which,  under  mode  of  condemnation  adopted. 
Is  required  to  transfer  title  or  subject  it  to 
•ervitude. — ^Foz  ▼«.  Western  Pac  R.  Co.,  81  CaL 
538,  649. 

t7.  TWO  COlfDBMNATIOlf  SUITS  for  same 
lands,  started  by  different  corporations  affainst 


same  person  for  appropriation  of  same  land, 
neither  becoming  party  in  action  broug^ht  by 
other,  preference  will  be  grlven  to  corporation 
over  whose  proceedings  court  first  acquires 
jurisdiction. — Lake  Merced  Water  Co.  vs. 
Cowles.  81  CaL  214.  217. 

See  pars.  29,  81,  81,  82  this  note. 

08.  USB  OF  STRBBT  BY  STBAM  RAIL- 
ROAD — Damages  to  owner  of  fee. — See  pars. 
91-98  this  note. 

09.  VAIiUB  OF  LAND  NOT  TAKBN— Deter-  ' 
mlnatloB  of  to  be  made  by  affcertainingr  value 
of  such  part  when  defendant  entered  to  build 
its  road,  and  by  deducting  from  it,  if  deprecia- 
tion occurred,  the  value  when  the  road  was 
completed. — MuIIer  vs.  Southern  Pac.  B.  R.  Co., 
83  CaL  240,  243.  23  Pac.  Rep.  265.  See  San 
Francisco  A.  &  8.  R.  Co.  vs.  Caldwell,  81  CaL 
368,  876. 

100.  Offers  of  pvrckase  (bona  fide),  made 
of  land  abutting  on  the  land  taken,  are  admis- 
sible in  evidence  to  prove  value  of  land  not 
taken  upon  issue  of  damages. — ^Muller  vs. 
Southern  Pac.  B.  R.  Co.,  88  CaL  240,  243,  23 
Pac.  Rep.  265.'  See  Harrison  vs.  Glover,  72 
N.  Y.  451. 

See  pars.  60-66  this  note. 

lOli  VBRDICT-^Fomi  of^— "We,  the  jury, 
find  damages:  On  the  roadbed,  $41.25;  on  eigh- 
teen panels.  |30;  totaL  $71.25."  held  sufllclently 
specific. — Tehama  Co.  vs.  Bryan,  68  CaL  57,  64, 
8  Pac.  Rep.  673. 

lOa.  Interest  on  Is  not  provided  for  by  the 
code. — San  Francisco  &  S.  J.  V.  R.  Co.  vs. 
Leviston,  134  CaL  412,  416,  66  Pac.  Rep.  473. 

108.     WATBR-IVORKS— Bstimate     of     Talvc 

of  in  condemnation  proceedings. — See  par.  36 
this  note. 


S 1249.  THE  DATE  WITH  RESPECT  TO  WHICH  COMPENSATION  SHALL 
BE  ASSESSED,  AND  THE  MEASUBE  THEBEOF.  For  the  purpose  of  assessing 
compensation  and  damages,  the  right  thereto  shall  be  deemed  to  have  accrued  at 
the  date  of  the  summons,  and  its  actual  value,  at  that  date,  shall  be  the  measure  of 
compensation  for  all  property  to  be  actually  taken,  and  the  basis  of  damages  to 
property  not  actually  taken,  but  injuriously  affected,  in  all  cases  where  such  dam- 
ages are  allowed,  as  provided  in  section  twelve  hundred  and  forty-eight. 

[Damage  on  letting  into  possession.]  If  an  order  be  made  letting  the  plaintiff 
into  possession,  as  provided  in  section  twelve  hundred  and  fifty-four,  the  com- 
pensation and  damages  awarded  shall  draw  lawful  interest  from  the  date  of  such 
order.  No  improvements  put  upon  the  property,  subsequent  to  the  date  of  the 
service  of  summons,  shall  be  included  in  the  assessment  of  compensation  or  dam- 
ages. History:     Enacted  March  11,  1872. 


1.  Applied,  died,  eoiwtnied,  referred  to. 

2.  Actual  value. 

3,4.  Same — Market  value. 
5-8.  Yaluation  ae  of  date  of  teuanee  of  sum- 
mons. 
9-11.  Same— <!Jonstitutioualitj. 
12.  Same — Verdict  finding  value  of  land,  gen- 
erally. 

L  APPLIBD,  GITBSD,  CONSTRI7BD,  RC 
FERRBD  TO,  etc,  in:  California  So.  R  Co.  vs. 
Kimball,   61   CaL   90,   91    (construed);   Tehama 


Co.  vs.  Bryan,  68  Cal.  67,  66,  8  Pac.  Rep.  673 
(construed);  Pacific  Coast  R.  Co.  vs.  Porter,  74 
Cal.  261,  262,  16  Paa  Rep.  774  (applied);  San 
Jose  &  A.  R.  Co.  vs.  Mayne,  88  Cal.  666,  568,  23 
Pac.  Rep.  522  (applied);  City  of  Los  Angreles  vs. 
Pomeroy,  124  Cal.  697.  643,  644,  648,  67  Pac.  Rep. 
585  (construed);  California  So.  R.  R.  Co.  vs. 
Colton  L.  &  W.  Co.  (Cal.  Jan.  19,  1884),  1  West 
Coast  Rep.  470,  471,  2  Pac.  Rep.  38  (construed). 

a.     ACTITAIj  TAIiUB. — ^Thing-    to     be    ascer- 
tained is  not  market  value,  but  actual  value. 
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and  the  only  reason  why  market  value  ia  taken 
as  criterion  of  compensation  in  ordinary  cases 
is  because  it  is  in  such  cases  the  true  measure 
of  actual  value — the  only  practical  test.  But 
in  a  case  where  discoveries  made  after  the  is- 
suance of  summons  demonstrate  that  the  ac- 
tual intrinsic  value  of  the  land  at  that  date  was 
greater  than  its  market  value — in  other  words 
when  it  appears  that  market  value  is  no  cri- 
terion of  actual  value — those  discoveries 
should  be  taken  into  consideration. — City  of 
Los  Angeles  vs.  Pomeroy,  124  Cal.  697,  644,  67 
Pac  Rep.  686. 

S.  Market  value. — Actual  value  means  ac- 
tual market  value  (Temple,  J.). — City  of  Los 
Angeles  vs.  Pomeroy,  124  Cal.  697,  648,  649,  67 
Pac.  Rep.  686. 

4.  Instructions  which  in  substance  state 
that  "actual  value"  is  measure  of  compensation, 
and  lay  down  correct  rule  for  ascertaining 
actual  value,  are  not  rendered  uncertain  and 
erroneous  by  statement  that  "market  value"  is 
criterion  of  actual  value,  and  by  defining 
market  value  In  case  in  which  there  is  not 
some  peculiar  feature,  making  market  and 
actual  values  different,  as  In  ordinary  cases 
market  value  is  only  practical  test  of  actual 
value. — City  of  Los  Angeles  vs.  Pomeroy,  124 
Cal.  597,  643,  644,  57  Pac.  Rep.  586. 

5.  VALUATION  AS  OF  DATES  OF  ISSU- 
ANCB  OF  SUMMONS.— Where  complaint  was 
filed  April  11,  1888,  and  trial  was  had  June  6, 
1888,  and  there  was  no  evidence  that  there 
had  been  any  increase  In  intrinsic  value  of 
land  between  commencement  of  action  and 
trial,  an  instruction  to  consider  market  value 
of  land  April  12,  1883,  is  not  prejudicial.— Ar- 
eata &  Mad  River  R.  Co.  vs.  Murphy,  71  CaL 
122,  123,  11  Pac.  Rep.  881. 

6.  Rating    of    eonrt    admlttlBS    evMenee    of 

value  at  time  of  trial  and  excluding  evidence 
of  value  at  time  of  Issuance  of  summons,  Is  er- 
roneous.—San  Jose  and  A.  R.  Co.  vs.  Mayne, 
83  Cal.  666,  668,  28  Pac.  Rep.  622. 

7.  Owner  Is  entitled  to  recelvo  a  nm  equal 
to  valve  of  land  at  the  time  when.  In  the  lan- 
guage of  the  constitution,  the  land  Is  "taken" 
.  .  .  Under  Act  of  1861,  authorizing  condem- 
nation of  land  by  railroad  company,  it  was  held 
that  taking  was  not  accomplished  at  time  of 
filing  plat  of  location  of  road  with  Secretary 
of  State  and  In  office  of  clerk  of  county; 
.  .  .  nor  should  value  be  computed  as  of 
date  when  railroad  entered  for  purposes  of 
construction,  as  lawful  entry  must  be  pre- 
ceded by  right  of  entry,  and  that  must  be  pre- 
ceded by  payment  or  tender  of  compensation 
previously  assessed.  Record  on  appeal  In  case 
did  not  disclose  time  with  reference  to  which 


damages  were  In  fact  computed  and  It  was 
presumed  that  commissioners  had  not  erred  in 
that  respect.— San  Francisco  &  S.  J.  R.  Co.  vs. 
Mahoney,  29  Cal.  112,  116,  118. 

8.  Vestlns  of  title  is  not  only  meaning  of 
word  "taken"  in  eminent  domain  clause  of 
constitution.  That  was  at  one  time  held. 
(See  Fox  vs.  Western  Pac.  R.  Co.,  31  Cal.  538.) 
But  the  position  was  receded  from,  and  it  was 
held  that  "the  occupation  by  the  corporation 
for  its  own  purposes  pending  the  proceedings 
for  condemnation  is  a  taking  of  the  property 
within  the  meaning  of  the  constitution."  (Cit- 
ing Davis  vs.  San  Lorenzo  R.  Co.,  47  Cal.  517, 
623;  San  Mateo  W.  W.  vs.  Sharpstein,  50  Cal. 
284;  Sanborn  vs.  Belden,  61  Cal.  266;  Vilhac  vs. 
Stockton  &  I.  R.  Co.,  63  Cal.  208.) — Callahan  vs. 
Dunn,  78  Cal.  366,  370,  20  Pac.  Rep.  737. 

0.  SAMB  —  CONSTTTUTIONALITY.— Provi- 
sion that  for  purpose  of  assessing  compensation 
and  damages  for  property  condemned  the  right 
thereto  shall  be  deemed  to  have  accrued  at 
date  of  summons  is  not  inconsistent  with  { 14 
of  art.  I  of  constitution  of  state.  Value  of 
property  at  some  period  antedating  Judgrment 
could  alone  be  awarded  to  owner,  because 
award  must  be  made  by  judgment  Future 
value  of  property  would  be  too  uncertain  to 
base  an  award  of  compensation  upon.  Con- 
stitution simply  means  that  the  compensation 
awarded  In  the  manner  prescribed  by  law 
shall  be  paid  to  the  owner  before  his  property 
shall  be  taken  for  public  use. — California  So. 
R.  Co.  vs.  Kimball,  61  Cal.  90,  91;  Tehama  Co. 
vs.  Bryan,  68  Cal.  67,  66,  8  Pac.  Rep.  678. 

10.  Comparet  Under  constitutional  provision 
value  of  land  at  time  of  trial  Is  value  to  be  de- 
termined.— C!allfornla  So.  R.  Co.  vs.  Colton  L. 
&  W.  Co.  (Cal.  Jan.  19,  1884),  1  West  Coast  Rep. 
470,  472,  2  Pac.  Rep.  38.  See  Stockton  &  C.  R. 
Co.  vs.  Oalglanl,  49  Cal.  189,  140;  Fox  vs.  West- 
ern Pac.  R.  Co.,  31  Cal.  638,  566,  666;  Bensley 
vs.  Mountain  L.  W.  Co.,  13  Cal.  806,  817. 

11.  In  case  where  long  time  elapsed  be- 
tween Issuance  of  summons  and  trial,  defend- 
ant argued  that  provision  fixing  value  at  time 
of  issuance  of  summons  was  unconstitutional 
and  supreme  court  observed  that  argument 
was  worthy  of  consideration,  but  In  case  at 
bar  defendant  had  estopped  himself  from  urg- 
ing point  and  It  was.  not  determined. — City  of 
Los  Angeles  vs.  Pomeroy,  124  Cal.  697,  643,  67 
Pac  Rep.  686. 

11.    Verdlet  finding  Talne  of  land  generally 

will  be  construed  with  reference  to  time  of  com- 
mencement of  action,  which  In  this  kind  of  ac- 
tion Is  identical  with  Issuance  of  summons. — 
Pacific  Coast  R.  Co.  vs.  Porter,  74  CaL  261,  263, 
16  Pac.  Rep.  774. 


§  1250.  NEW  PBOCEEDmaS  TO  CUBE  DEFECTIVE  TITLE.  If  the  title  at- 
tempted to  be  acquired  is  found  to  be  defective  from  any  cause,  the  plaintiff  may 
again  institute  proceedings  to  acquire  the  same,  as  in  this  title  prescribed. 

History:     Enacted  March  11,  1872. 

§  1251.    PAYMENT  OF  DAMAOES  OB  DEPOSIT  OF  BOND  THEBEFOB.  The 

plaintiff  must,  within  thirty  days  after  final  judgment,  pay  the  sum  of  money  as- 
sessed; but  may,  at  the  time  of  or  before  payment,  elect  to  build  the  fences  and 
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cattle-guards ;  and  if  he  so  elect,  shall  execute  to  the  defendant  a  bond,  with  sure- 
ties to  be  approved  by  the  court  in  double  the  assessed  cost  of  the  same,  to  build 
such  fences  and  cattle-guards  within  eighteen  months  from  the  time  the  railroad  is 
built  on  the  land  taken,  and  if  such  bond  be  given,  need  not  pay  the  cost  of  such 
fences  and  cattle-guards.  In  an  action  on  such  bond  the  plaintiff  may  recover  rea- 
sonable attorney's  fees. 

History:     Enacted  March  11,  1872. 


1.  Applied,  cited,  confltmed,  referred  to. 

2.  Appeal— Eflfect  of. 

3.  Bond  on  appeal. 

4.  Same — Amended  bond. 

5.  Same— Suit  on  bond. 

6.  Code  does  not  require  costs  to  be  paid. 
7,8.  Constitutionality  of  provision  for  bond. 
9-11.  "Pinal  judgment." 

12,13.  Option  to  take  land  after  judgment. 
14^18.  Payment  within  thirty  days  after  final 
judgment. 

19.  Same — ^Payment  or  deposit  made  before 

entry  of  judgment. 

20.  Provision  relating  to  fences. 

21.  Same — Duty  of  fencing. 

L  APPLIBD,  CITED,  CONSTRITDD,  RB» 
FERRBD  TO,  etc..  In:  Butte  Co.  vs.  Boydston, 
U  Cal.  110,  112.  113,  29  Pac.  Rep.  511  (construed 
▼1th  other  sections);  California  So.  R.  Co.  vs. 
Southern  Pac.  R.  Co.,  65  Cal.  298,  294,  4  Pac. 
Rep.  12  (construed);  California  So.  R.  Co.  vs. 
Southern  Pac.  R.  Co.,  67  Cal.  59,  63,  7  Pac.  123 
(construed  with  {{  1263,  1266  post);  LiOS  Angeles 
P.  A  G.  R.  Co.  vs.  Rumpp,  104  Cal.  20,  27,  37  Pac. 
Rep.  869  (construed  with  other  sections);  Olenn 
Co.  vs.  Johnston,  129  Cal.  404,  406,  407,  408,  62 
(  Pac  Rep.  66  (construed);  City  of  Alameda  vs. 
I  Cohen,  138  Cal.  6,  7,  66  Pac.  Rep.  127  (con- 
strued); San  Francisco  &  S.  J.  V.  R.  Co.  vs. 
Uviston,  134  Cal.  412,  416,  66  Pac.  Rep.  473 
(cited);  County  of  Madera  vs.  Raymond  O.  Co.» 
139  Cal.  128,  132.  133.  72  Pac.  Rep.  915  (con- 
strued); Farley  vs.  Moran  (Cal.  Oct  4.  1892), 
11  Pac.  Rep.  168,  169  (construed). 

As  to  psi7Bie«t  of  coots  bcforo  flmol  €»rdcr  of 
eoBdomMatloo»  see  post  9  1263  and  note. 

As  to  loterest  on  unonn^  towmd  by  Jory,  see 
ante  9 1249  and  note;  post  9 1253  and  note 
par.  3. 

X  APPBAIi — Blleet  of. — Where  defendant 
appeals  without  abandoning  all  defenses  ex- 
cept claim  for  greater  compensation*  the  entire 
Judgment  Is  suspended  and  defendant  is  not 
entitled  to  demand  or  receive  money  deposited. 
>>Pool  vo.  Butler,  141  Cal.  46,  60,  74  Pao.  Rep. 
444. 

S.  BOND  tn  double  assessed  cost  of  fences 
and  cattle-ffuards  Is  required  when  plaintiff 
elects  to  build  such  fences  and  guards.  Where 
assessed  cost  is  eleven  thousand  nine  hundred 
and  fifty-four  dollars  statute  is  not  satisfied 
by  bond  executed  by  four  sureties  in  sum  of 
six  thousand  dollars  each.  Such  bond  consti- 
tutes in  affsresate  but  ono  surety  in  double 
assessed  cost.— California  So.  R.  Co.  vs.  South- 
em  Pac  R.  Co.,  66  CaL  293,  294,  4  Pac  Rep.  12. 

4.  AmoBdod  bomd  cannot  be  filed  after  lapse 
of  prescribed  time— California  So.  R.  Co.  vs. 
Southern  Pac  R.  Co.,  66  CaL  398,  294,  4  Pac. 
Rep.  12. 

C.  C.  P.— Ill 


S.  Suit  on  bond.  —  Iiandowner  is  not  com- 
pelled to  build  fence  in  question  when  obligor 
has  failed  to  do  so  before  suing  on  bond. — 
Farley  vs.  Moran  (Cal.  Oct  4,  1892),  31  Pac. 
Rep.  158,  160. 

6.    code:  dobs  not  rb(iuire  costs  to 

BB  PAID  or  deposited  in  court,  but  "  the  sum 
of  money  assessed."  Costs  may  be  allowed  or 
not,  in  the  discretion  of  the  court. — City  of 
Alameda  vs.  Cohen,  133  Cal.  5,  7,  65  Pac  Rep. 
127. 

7.  CONSTm7TIONAI«ITT  OF  PROTISION 
FOR  BOND. — It  has  been  contended  that  bond 
given  under  this  section  was  void,  as  such 
bond  could,  under  the  statute,  only  be  given 
as  compensation  for  damages  done  to  plain- 
tiff's land,  or  the  taking  of  same  for  a  public 
use;  and  that  such  bond  is  not  just  compensa- 
tion "first  made  or  paid  into  court"  for  the 
landowner,  as  required  by  9  14  of  art.  I  of  state 
constitution;  that,  therefore,  the  statute  which 
authorizes  such  bond  is  unconstitutional  and 
the  bond  unauthorized  by  any  valid  law  and 
entirely  void  as  a  contract.  Supreme  court  did 
not  determine  point  as  to  constitutionality, 
holding  bond  in  case  to  be  valid  as  voluntary 
bond  given  for  valuable  consideration. — Farley 
vs.  Moran  (Cal.  Oct  4,  1892),  31  Pac  Rep.  168, 
169. 

8.  That  9 14  of  *  art.  I  of  constitution  has 
abrogated  provision  that  plaintiff  may  elect 
to  build  fences  and  cattle-guards  was  con- 
tended in  one  case,  but  as  bond  given  was  in- 
sufficient point  was  not  decided. — California 
So.  R.  Co.  vs.  Southern  Pac  R.  Co.,  66  CaL  293, 
294,  4  Pac  Rep.  12. 

0.  <«FINAL  JUDGMBNT^  is  not  the  "final 
order  of  condemnation"  provided  for  in  9  1263 
post,  but  is,  and  must  be,  the  Judgment  which  ad- 
judges the  sum  to  be  paid  within  thirty  days 
after  it  is  entered. — California  So.  R,  Co.  vs. 
Southern  Pac  R.  Co.,  67  CaL  69,  62,  63,  7  Pac. 
Rep.  128. 

10.  Final  judgment  is  not  the  final  order  of 
condemnation  mentioned  in  9  1263  post  (latter 
is  order  after  Judgment). — Olenn  Co.  vs.  John- 
ston, 129  CaL  404,  408,  409,  62  Pac  Rep.  66. 

11.  Judgment  of  condemnation  is  final  Judg- 
ment— City  of  Alameda  vs.  Cohen,  133  CaL  6,  7, 
66  Pac.  Rep.  127. 

U.  OPTION  TO  TAKB  LAND  AFTBR  JUDG* 
BIBNT. — The  Government  is  under  no  obligation 
to  take  the  land  if  the  terms,  when  ascertained, 
are  not  satisfactory. — ^Fox  vs.  Western  Pac  R. 
Co.,  31  CaL  638,  666. 

13.  Plaintiff  seeking  to  condemn  land  for  a 
public  use  does  not,  by  bringing  action  to  con- 
demn, bind  himself  to  take  the  land  and  pay 
the  compensation   fixed  by  the  court  or  Jury, 
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since  it  may  be  so  ff^eat  as  to  make  the  pro- 
posed use  Impossible,  or  the  delay  in  obtaining 
the  right  to  use  the  land  for  the  purposes  in- 
tended may  permit  another  to  acqtiira  a  com- 
petitive use  of  other  lands  for  same  purpose, 
and  thus  make  his  use  undesirable,  even  if  the 
compensation  were  reasonable.  Hence  a  plain- 
tiff in  such  action  is  conceded  to  have  a  right 
to  abandon  the  proceedings  and  decline  to  take 
the  land  ...  at  any  time  before  defend- 
ants are  in  position  to  demand  payment.  If 
money  has  been  deposited  with  the  clerk  for 
defendant  in  sum  assessed  for  compensation.  It 
may  be  withdrawn.  Such  deposit  is  only  a  ten- 
der and  money  tendered  does  not  vest  in  person 
to  whom  it  is  tendered  unless  it  is  accepted. — 
Pool  vs.  Butler,  141  Cal.  46,  49.  60,  62,  74  Pac. 
Rep.  444. 

14.  PAYBIBlfT  IVITHIN  THIRTY  DAYS 
AFTBR  FINAL  JUDGMENT  is  general  and  ap- 
plies to  all  cases. — Glenn  Co.  vs.  Johnston,  129 
Cal.  404,  407,  62  Pao.  Rep.  66. 

16.  It  becomes  duty  of  plaintiff  to  pay  the 
money  assessed  as  damages  within  thirty  days 
after  final  Judgment,  or  to  deposit  same  in 
court->City  of  Alameda  vs.  Cohen,  133  Cal.  6,  7, 
66  Pac  Rep.  127. 

16.  Payment  or  tender  of  the  money 
awarded  is  a  condition  precedent  to  the  right 
of  railroad  company  to  enter  upon  the  land  for 
the  purposes  of  construction;  and  without  com- 
pliance with  the  requirement  such  entry  may 
be  enjoined  by  court  of  equity  or  prosecuted 
for  in  trespass  at  law. — San  Francisco  &  S.  J. 
R.  Co.  vs.  Mahoney*  29  Cal.  112,  117. 

17.  Plaintiff  cannot  after  obtaining  final 
Judgment  in  his  favor  wait  for  years  and  then, 
at  his  option,  make  payment  and  procure  final 
order  of  condemnation. — Bensley  vs.  Mountain 
L.  W.  Co.,  13  Cal.  306,  317. 


18.  Pasrment  or  deposit  after  time  fixed  by 
this  section  will  be  too  late. — County  of  Madera 
vs.  Raymond  G.  Co.,  189  CaL  128,  132,  72  Pac. 
Rep.  916. 

10.  Payment  or  deposit  auide  before  entry  of 
Judgment  would  not  avoid  the  Judgment  and 
could  not  be  injurious  to  defendant. — County  of 
Madera  vs.  Raymond  O.  Co.,  139  CaL  128,  182, 
72  Pac.  Rep.  916. 

20.     PROVISION  RBLATING  TO  FBNCBS   is 

applicable  only  to  railroad  companies. — Glenn 
Co.  vs.  Johnston,  129  CaL  404,  407,  62  Pac  Rep. 
66. 

31.  Dnty  of  fencing  and  constructing  cattle- 
ETuards  along  railroad  right  of  way  must  be 
performed  either  by  the  railroad  company  or 
the  landowner.  Assessment  may  be  paid  to 
landowner  by  company  or  it  may  elect  to  give 
bond  in  double  the  amount  of  the  assessment, 
for  the  building  of  such  fences  and  cattle- 
guards  as  may  be  needed  upon  the  land  taken 
for  the  road  within  eighteen  months  after  the 
railroad  is  built  on  the  land.  If  company  fails 
to  build  the  landowner  may  sue  upon  the 
bond.  But  if  payment  of  assessment  be  made 
to  the  landowner  and  he  fails  to  build  and 
maintain  such  fences,  etc,  the  law  makes  him 
liable  to  the  company  for  any  injuries  which 
may  be  sustained  by  reason  of  his  animals  run- 
ning at  large  upon  the  railroad,  and  relieves 
and  exonerates  the  company  from  any  damage 
or  loss  arising  out  of  the  killing  or  maiming 
of  his  cattle  trespassing  upon  the  road,  unless 
it  be  proved  that  the  loss  or  damage  waF 
caused  wholly  by  the  fault  or.  negligence  of 
the  company.->Butte  Co.  vs.  Boydston,  64  Cal 
110.  118,  29  Pac  Rep.  611. 

See  KRRR'8  CYC.  CTY.  CODB  f  486  and  also 
note. 


§  1262.  DAMAaSS,  TO  WHOM  PAID.  Payment  may  be  made  to  the  def endant** 
entitled  thereto,  or  the  money  may  be  deposited  in  court  for  the  defendants,  and 
be  distributed  to  those  entitled  thereto.  If  the  money  be  not  so  paid  or  deposited, 
the  defendants  may  have  execution  as  in  civil  cases;  and  if  the  money  cannot  be 
made  on  execution,  the  court,  upon  a  showing  to  that  effect,  must  set  aside  and 
annul  the  entire  proceedings,  and  restore  possession  Of  the  property  to  the  de- 
fendant, if  possession  has  been  taken  by  the  plaintiff. 

History:     Enacted  Mareh  11,  1878. 


1.  Applied,  died,  construed,  Teferred  to. 

2.  Costs — Deposit  of  award. 

8,4.  Deposit  of  the  amount  assessed  for  dam- 
ages. 
5.  Non-pajment  of  award — Annulment  of  pro- 
eeedings. 
6,7.  Same — ^Remedy. 
8.  Payment  to  be  made  to  true  owner. 
9,10.  Same  —  Title    contingent  —  Pftyment    into 
court. 

1.  AFPLIBD,  CITEHD,  C01VSTR17X2D,  RB- 
FBRRBD  TO,  etc,  In:  Butte  Co.  vs.-  Boydston, 
64  Cal.  110,  112,  29  Paa  Rep.  611  (applied  with 
other  sections);  California  So.  R.  Co.  vs.  South- 
ern Pac.  R.  Co.,  67  Cal.  69,  68,  7  Pac  Rep. 
123  (applied);  San  Dlegro  Li.  &  T.  Co.  vs.  Neale, 
78    Cal.    80,    81,    20    Pac.    Rep.    880    (construed 


and  applied  with  other  sections) ;  Glenn  Co. 
vs.  Johnston,  129  Cal.  404.  407,  62  Pac.  Rep. 
66  (construed  and  applied);  City  of  ^lameda 
vs.  Cohen.  188  Cal.  6.  7.  66  Pac  Rep.  127  (ap- 
plied) ;  County  of  Madera  vs.  Raymond  G.  Co . 
189  Cal.  128.  188,  72  Pac.  Rep.  915   (applied). 

As  to  wtaea  paymeat  to  be  made,  see  ante 
S  1261  and  note,  post  1 1254  and  note. 

a.  COSTS.— Depoalt  of  award  In  final  Judg- 
ment in  condemnation  proceedings  within 
thirty  days  does  not  cover  costs,  which  may 
be  allowed  or  not  in  the  discretion  of  eourt-^ 
City  of  Alameda  vs.  Cohen,  133  Cal.  5.  7,  65 
Pac  Rep.  127. 

.3.  DKPOSIT  OIT  AMOITHT  ASSBSSOD  FOR 
DAMAGBSSy  as  found  by  court  in  final  order  of 

condemnation    unappealed    from,    is    conclusive 
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upon  defendant. — City  of  Alameda  ts.   Cohen, 
ISS  CaL   5,   10,    66   Pac.   Rep.    12T;   County   of 
Madera  vs.  Raymond  O.  Co.,   189  CaL   128,  7S 
Pac.  Rep.   915. 
See  par.  2  this  note. 

4.  Any  error  In  form  of  Judgement  aa  beinff 
tn  personam  asainst  the  city,  on  which  an 
execution  cannot  issue,  is  without  prejudice 
to  defendant. — County  of  Madera  vs.  Raymond 
O.  Co.,   supra. 

S  NON-PAYMENT  OF  AlVARD^— Ananlment 
of  preeeedlBsa,  at  action  of  owner,  where 
award  is  not  paid  into  court  within  thirty 
dajrs  from  date  of  final  Judgment. — Olenn  Co. 
ra  Johnston,  129  Cal.  404,  407,  62  Pac.  Rep. 
ff;  County  of  Madera  vs.  Raymond  G.  Co., 
189  CaL  128,  138,  72  Pac.  Rep.  915. 

C  Remedy  Is  by  ordinary  action.  Owner 
cannot  resort  to  summary  remedy  of  mot'.^in 
upon  alfldavit  unless  his  case  comes  within 
some  provision  of  statute  to  that  eftect,  which 


is  not  case  in  condemnation  prooeedinss. — 
San  Diego  L.  &  T.  Co.  vs.  Neale,  78  CaL  80, 
88,  80  Pac.  Rep.   380. 

7.  Distlngolslilngt  In  matter  of  Bryan,  65 
CaL  375,  4  Pac.  Rep.  304;  Neale  vs.  Superior 
Court,  77  CaL  28,  18  Pac.  Rep.  790. 

8.  PAYMENT  TO  BE  MADE  TO  TRUE  t 
OIVNER  of  land  condemned  for  railroad  pur-  | 
poses,  although  trespasser  was  in  possession  ' 
at  time  of  damages,  who  had  filed  his  claim  ; 
for  damages,  where  such  owner  recovers  pos-  ' 
session  before  payment  is  made. — ^Rooney  vs. 
Sacramento  V.  R  Co.,  6  CaL  689,  641. 

9«  Title  eontlngent,  e.  g.  dependent  upon 
confirmation  of  a  Mexican  grant  by  United 
States,  the  location  of  which  may  be  changed, 
the  money  should  be  paid  into  court. — San 
Francisco  &  S.  J.  R.  Co.  vs.  Mahoney,  29  CaL 
112,   119. 

10.  DlstlBgiiUikedi  Fox  VS.  Western  Pac  R. 
Co.,  81  CaL   688,  648. 


§  1253.  FINAL  OBDEB  OF  CONDEMNATION,  WHAT  TO  CONTAIN.  WHEN 
nLED,  TITLE  VESTS.  When  payments  have  been  made  and  the  bond  given,  if 
the  plaintiff  elects  to  give  one,  as  required  by  the  last  two  sections,  the  court  must 
make  a  final  order  of  condemnation,  which  must  describe  the  property  condemned 
and  the  purposes  of  such  condemnation.  A  copy  of  the  order  must  be  filed  in  the 
office  of  the  recorder  of  the  county,  and  thereupon  the  property  described  therein 
shall  vest  in  the  plaintiff  for  the  purposes  therein  specified. 

History:     Enacted  March  11,  1872. 


1.  Applied,  dted,  constrned,  referred  to. 

2.  Copy  of  order  miut  be  filed  in  recorder's 

office. 

3.  Interest  on  judgment. 

4-7.  Final  order  of  condemnation. 
8-11.  Same — Authority  to  make  final  order  of 
condemnation  depends  upon  proof  that 
the  money  has  been  paid. 
12.  Same— Same — No  bond  is  required. 
13-16.  Same — ^Description. 
17-19.  Same — MaUiig  of  final  decree  without  no- 
tice. 
20,21.  Same— Takes  effect,  when. 

22.  Recital,   in   final   order,   of  payment   of 
damage  money. 
23-25.  Vesting  of  title. 

1.  APPIilBD,  CITBD,  CONSTRUBD,  RB- 
FERRED  TOy  etc,  in:  Butte  Co.  vs.  Boydston, 
S4  Cal.  110,  112,  29  Pac.  Rep.  611  (construed 
with  other  sections);  California  So.  R.  Co. 
vs.  Southern  Pac.  R.  Co,,  67  Cal.  59,  62,  68,  7 
Pac.  Rep.  123  (construed);  Callahan  vs.  Dunn, 
78  Cal.  866,  869,  20  Pac.  Rep.  787  (construed); 
City  of  Ifos  Anseles  vs.  Pomeroy,  132  Cal.  840, 
341,  64  Pac.  Rep.  477  (cited);  City  of  Alameda 
vs.  Cohen,  183  Cal.  6,  7,  65  Pac.  Rep.  127 
(construed);  San  Francisco  A  S.  J.  V.  R.  Co. 
vs.  Iieviston,  134  Cal.  412,  416,  66  Pac.  Rep. 
473  (cited);  Pool  vs.  Butler,  141  CaL  46,  60, 
74  Pac  Rep.  444   (cited). 

2.  COPY  OF  ORDER  MtJST  BB  rtUBD  IN 
RECORDER'S  OFFICES  of  county  where  land 
Is  Bituated,  and  thereupon  title  vests  in  plaln- 
tltt  for  purposes  specified. — City  of  Alameda 
vs.  Cohen,  188  CaL  5,  7,  66  Pac.  Rep.  127. 

S.     IlfTERBST  ON  JUDGMENT.— There  is  no 


provision  that  judsment  shall  require  pay- 
ment of  Interest  from  date  of  verdict  on 
amount  found  by  Jury,  or  payment  of  costs, 
before  final  order  of  condemnation. 

San  Francisco  &  S.  J.  V.  R.  Co.  vs.  Leviston, 
134  CaL  412,  416,  66  Pac.  Rep.  478. 

As  to  Interest  on  damairefi  In  cases  vrkere 
order  has  been  msde  letting  plaintiff  Into  pos- 
session, see  ante  9  1249   and  note. 

4.     FINAIi   ORDBR   OF   CONDEMNATION    Is 

an  order  after  judgment  and  is  not  the  final 
Judgrment  mentioned  in  { 1261  ante. — Glenn  Co. 
vs.  Johnston,  129  CaL  404,  408,  409,  62  Pac. 
Rep.  66;  City  of  Los  Angeles  vs.  Pomeroy,  182 
CaL  840.  841,  64  Pac.  Rep.  477. 

6.  After  payment  has  been  made  court  must 
make  a  final  order  of  condemnation. — City  of 
Alameda  vs.  Cohen.  138  CaL  6,  7,  65  Pac.  127. 

6.  Until  assessment  of  damages  and  bene- 
fits, adjudication  of  compensation,  and  pay- 
ment, or  tender  of  compensation,  owner  cannot 
be  deprived  of  land,  and  any  Judgment  of 
condemnation  rendered  against  him  would  be 
illegal  and  void.—Butte  Co.  vs.  Boydston,  64 
CaL   110,   112,   29   Pac.   Rep.    611. 

7.  Final  order  is  not  void  by  reason  of  fact 
that  money  paid  into  court  for  defendant  was 
thereafter  deposited  by  clerk  with  county 
treasurer  subject  to  the  order  of  the  court, 
and  not  subject  to  order  of  defendant.  Such 
deposit  by  clerk  with  treasurer  is  made  under 
S  2104  post,  and  is  not  ground  for  objection 
that  deposit  with  clerk  was  not  kept  good.— 
City    of.  lios    Angeles    vs.    Pomeroy,    188    CaL 

529,  632,  66  Pac.  Rep.  1049. 
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8.  Authority  to  mmkc  final  order  of  coi^ 
deninatlon  depesd*  upon  proof  that  the  money 
has  been  paid  into  court,  or  to  clerk,  which 
is  its  equivalent. — San  Luis  Obispo  Co.  vs. 
Simas,  1  Cal.  App.  175,  181,  81  Pac.  Rep.  972. 

9.  Only  condition  Imposed  Is  payment  of 
"the  sum  of  money  assessed"  "within  thirty 
days  after  flnal  Judgment,"  and  that  "when 
payments*  have  been  made,"  etc.,  a  final  order 
of  condemnation  shall  be  rendered,  which 
seems  to  exclude  the  idea  of  any  other  con- 
dition than  the  one  specified  being  proper. — 
San  Francisco  &  S.  J.  V.  R.  Co.  vs.  Leviston, 
134   Cal.    412.    416,   66   Pac.   Rep.    473. 

10.  Court  has  no  power  to  make  final  order 
of  condemnation  until  after  Judgment  of  con- 
demnation.— County  of  Madera  vs.  Raymond 
G.  Co..  139  Cal.  128,  131,  72  Pac.  Rep.  915. 

11.  It  is  competent  for  the  legislature  to 
fix  the  mode  of  condemnation,  the  method  by 
which  the  damages  to  individuals  shall  be 
determined,  and  the  proceedings  for  their  re- 
covery.—Lincoln  vs.  Colusa  Co.,  28  Cal.  663, 
667. 

12.  Some — No  bond  Is  required  before  mak- 
ing such  final  order  other  than  in  those  cases 
mentioned  in  subd.  6  of  S  1248  ante. — San  Luis 
Obispo  Co.  vs.  Simas,  1  Cal.  App.  176,  181,  81 
Pac.   Rep.    972. 

13.  Description  may  be  aided  by  map  at- 
tached to  complaint  and  referred  to  in  Judg- 
ment.— County  of  Madera  vs.  Raymond  G.  Co., 
139  Cal.  128,  129,  72  Pac.  Rep.  915. 

14.  The  Judgment  must  be  so  far  certain 
as  that  the  parties,  and  any  ministerial  ofllcer 
who  may  be  called  on  to  enforce  the  Judgment, 
may  know  what  land  is  to  be  taken  and  paid 
for. — California    Cent,    R,    Co.    vs.    Hooper,    76 

I  Cal.  404,  413,  18  Pac.  Rep.  699;  San  Francisco 
&  S.  J.  V.  R.  Co.  vs.  Gould,  122  Cal.  601,  602, 
S5  Pac.  Rep.  411. 

15.  If  surveyor  could,  with  description  and 
accompanying  map,  have  no  dlflficulty  in 
definitely  locating  road  (land  condemned)  de- 
scription is  sufficient. — County  of  Madera  vs. 
Raymond  G.  Co.,  189  Cal.  128,  184,  72  Pao. 
Rep.  915. 

16.  Judgment  containing  such  description 
that  if  surveyor  were  to  take  It  and  go  upon 
land  it  would  be  impossible  for  him  to  locate 
the  line  of  the  road  between  two  engineers* 
stations  there  named,  or  if  these  were  de- 
stroyed he  could  only  determine  that  tho 
right  of  way  entered  defendant's  land  some- 
where on  the  northwest  side  and  left  it  some- 
where on  the  east  side  is  insufficient. — San 
Francisco  A  S.  J.  V.  R.  Co.  vs.  Gould.  122  CaL 
601.  604,  55  Pac.  Rep.  411. 

As  to  description  required  la  complaint^  se« 
ante  S  1244  and  note. 

17.  Making  of  final  decree  withovt  notice 
and  opportunity  to  defendants  to  be  heard  is 


error,  but  such  decree  Is  not  void.  But  where 
bill  of  exceptions  concedes  payment,  such  er- 
ror cannot  be  held  prejudicial. — San  Luis 
Obispo  Co.  vs.  Simas,  1  Cal.  App.  175,  181,  81 
Pac.  Rep.  972. 

18.  If  final  order  is  entered  without  notice 
to  appellant,  record  should  so  show  if  it  is 
desired  to  urge  that  fact  on  appeal. — County 
of  Madera  vs.  Raymond  G.  Co.,  139  CaL  128, 
181,  72  Pac.  Rep.  915. 

19.  Refusal  of  court  to  hear  read  affidavits 
on  file  in  opposition  to  granting  final  order 
of  condemnation,  although  an  irregularity, 
will  not  be  ground  for  reversal  on  appeal 
where  objections  urged  by  affidavits  were  in- 
sufficient.— City  of  Los  Angeles  vs.  Pomeroy, 
133  Cal.  629,  531,  65  Pac.  Rep.  1049. 

ao.  Takes  elTecty  when* — Order  of  condem- 
nation takes  effect  when  entered,  and  nunc 
pro  tunc  clause  attempting  to  give  it  effect 
as  of  date  of  final  Judgment  will  be  disre- 
garded.— County  of  Madera  vs.  Raymond  G.  Co., 
139  Cal.   128,   131.   72   Pac   Rep.   915. 

21.  Where  Judgment  of  condemnation  was 
made  on  March  11,  and  filed  March  12,  and 
final  order  of  condemnation  was  made  and 
entered  on  May  23  for  and  as  of  date  March 
11,  1902.  court  held  that  if  trial  court  had 
power  to  make  nunc  pro  tunc  order  It  would 
be  presumed  that  it  did  not  take  effect  until 
after  Judgment  was  entered. — County  of  Ma- 
dera vs.  Raymond  G.  Ca,  189  Cal.  128,  130,  131. 
72    Pac.   Rep.    916. 

22.  RBCITAL,  IN  FINAL  ORDER,  OF  PAY- 
MENT OF  DAMAGE  MONEY,  is  conclusive  on 
appeal  on  Judgment-roll  alone. — County  of 
Madera  vs.  Raymond  G.  Co.,  189  Cal.  128,  131. 
72  Pac.  Rep.  915. 

28.  VESTING  OF  TTTIiB.— The  right  to  take 
on  the  terms  adjudicated — which  Is  a  com- 
pulsory statutory  sale — accrues  from  the  legal 
proceedings,  the  petition,  the  report,  the  con- 
firmation; then  the  price  becomes  fixed.  But 
no  right  of  entry — much  less  a  title — accrues 
so  far.  The  party  condemning,  the  represen- 
tative of  a  state.  Is  then  in  a  condition  to  be- 
come a  purchaser;  the  other  party  is  in  a 
situation  of  a  vendor  making  an  agreement  of 
sale  on  condition  precedent,  but  retaining  his 
title  and  possession  until  payment. — Bensley 
▼8.  Mountain  L.  W.  Co.,  18  Cal.  307,  816. 

24.  Title  does  not  vest  in  plaintiff  until  final 
order  of  condemnation  is  made  and  recorded. — 
Callahan  vs.  Dunn,  78  Cal.  866.  368,  20  Pac 
Rep.  787;  Pool  vs.  Butler,  141  Cal.  46,  60,  74 
Pao.    Rep.    444. 

26.  Where  there  U  no  payment,  and  no 
final  order  of  condemnation,  and  plaintiff  cor- 
poration is  dissolved  after  final  Judgment  of 
condemnation,  title  can  never  pass. — Callahan 
vs.  Dunn,  78  Cal.  366,  869,  20  Pac.  Rep.  787. 


§  1254.  PUTTma  PLAINTIFF  IN  POSSESSION.  At  any  time  after  trial  and 
judgment  entered  or  pending  an  appeal  from  the  judgment  to  the  supreme  court, 
whenever  the  plaintiff  shall  have  paid  into  court,  for  the  defendant,  the  full  amount 
of  the  judgment,  and  such  further  sum  as  may  be  required  by  the  court  as  a  fund 
to  pay  any  further  damages  and  costs  that  may  be  recovered  in  said  proceeding, 
as  well  as  all  damages  that  may  be  sustained  by  the  defendant,  if,  for  any  cause, 


Tit.  V  U.J  PAYMENT  ^OF  BfONBT  INTO  COURT— DOKS  NOT  DISCHARGES.  (1781)        ft  1254 

the  property  shall  not  be  finally  taken  for  public  use,  the  superior  court  in  which 
the  proceeding  was  tried  may,  upon  notice  of  not  less  than  ten  days,  authorize  the 
plaintiff,  if  already  in  possession,  to  continue  therein,  and  if  not,  then  to  take  pos- 
session of  and  use  the  property  during  the  pendency  of  and  until  the  final  conclusion 
of  the  litigation,  and  may,  if  necessary,  stay  all  actions  and  proceedings  against  the 
plaintiff  on  account  thereof. 

[Pajyment  to  defendant  of  money  paid  in — Dnty  of  court.]  The  defendant,  who  is 
entitled  to  the  money  paid  into  court  for  him  upon  any  judgment,  shall  be  en- 
titled to  demand  And  receive  the  same  at  any  time  thereafter  upon  obtaining  an 
order  therefor  from  the  court. 

It  shall  be  the  duty  of  the  court,  or  a  judge  thereof,  upon  application  being  made 
by  such  defendant,  to  order  and  direct  that  the  money  so  paid  into  court  for  him 
be  delivered  to  him  upon  his  filing  a  satisfaction  of  the  judgment,  or  upon  his  filing 
a  receipt  therefor,  and  an  abandonment  of  all  defenses  to  the  action  or  proceeding, 
except  as  to  the  amount  of  damages  that  he  may  be  entitled  to  in  the  event  that  a 
new  trial  shall  be  granted. 

[Abandonment  of  defense.]  A  payment  to  a  defendant,  as  aforesaid,  shall  be  held 
to  be  an  abandonment  by  such  defendant  of  all  defenses  interposed  by  him,  except- 
ing his  claim  for  greater  compensation.  In  ascertaining  the  amount  to  be  paid  into 
pourt,  the  court  shall  take  care  that  the  same  be  sufficient  and  adequate. 

[Payment  into  court  does  not  discharge  plaintiff.]  The  payment  of  the  money 
into  court,  as  hereinbefore  provided  for,  shall  not  discharge  the  plaintiff  from 
liability  to  keep  the  said  fund  full  and  without  diminution;  but  such  money  shall 
be  and  remain,  as  to  all  accidents,  defalcations,  or  other  contingencies  (as  between 
the  parties  to  the  proceedings),  at  the  risk  of  the  plaintiff,  and  shall  so  remain 
until  the  amount  of  the  compensation  or  damages  is  finally  settled  by  judicial 
determination,  and  until  the  court  awards  the  money,  or  such  part  thereof  as  shall 
be  determined  upon,  to  the  defendant,  and  until  he  is  authorized  or  required  by 
rule  of  court  to  take  it.  If,  for  any  reason,  the  money  shall  at  any  time  be  lost, 
or  otherwise  abstracted  or  withdrawn,  through  no  fault  of  the  defendant,  the  court 
shall  require  the  plaintiff  to  make  and  keep  the  sum  good  at  all  times  until  the 
litigation  is  finally  brought  to  an  end,  and  until  paid  over  or  made  payable  to  the 
defendant  by  order  of  court,  as  above  provided,  and  until  such  time  or  times  the 
eonnty  clerk  shall  be  deemed  to  be  the  custodian  of  the  money,  and  shall  be  liable 
to  the  fdaintiff  upon  his  official  bond  for  the  same,  or  any  part  thereof,  in  case 
it  be  for  any  reason  lost  or  otherwise  abstracted  or  withdrawn. 

The  court  may  order  the  money  to  be  deposited  in  the  state  treasury,  and  in 
such  case  it  shall  be  the  duty  of  the  state  treasurer  to  receive  all  such  moneys, 
duly  receipt  for,  and  to  safely  keep  the  same  in  a  special  fund,  to  be  entered 
on  his  books  as  a  condemnation  fund  for  such  ptlrpose,  and  for  such  duty  he  shall 
be  liable  to  the  plaintiff  upon  his  official  bond. 

The  state  treasurer  shall  pay  out  such  money  so  deposited  in  such  manner  and 
at  such  times  as  the  court  or  a  judge  thereof  may,  by  order  or  decree,  direct.  In 
all  cases  where  a  new  trial  has  been  granted  upon  the  application  of  the  defendant, 
and  he  has  failed  upon  such  trial  to  obtain  greater  compensation  than  was  allowed 
Mm  upon  the  first  trial,  the  costs  of  such  new  trial  shall  be  taxed  against  him. 

History:  Enaeted  March  11,  1872;  amended  April  1,  1878.  Code  Amdts. 
1877-8,  p.  108;  April  26,  1880,  Code  AmdtB.  1880  (C.  C.  P.  pt.),  p.  119;  March  27, 
1897,  Stats,  and  Amdts.  1897,  p.  186;  March  9,  1903,  Stats,  and  Amdts.  1903, 
p.  109. 
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1.  Applied,  cited,  construed,  referred  to. 

2.  Abandonment     of     defenses  —  Plaintiff's 

right  to  property  confirmed. 

3.  Adequate  fund — In  custody  of  agent  of 

public. 

4.  Appeal — ^Defenses  not  abandoned — Is  re- 

fusal of  deposit. 

5.  Same— On  compensation  alone— Judgment 

not  vacated. 

6.  Compensation — ^Ascertained  by  jury — ^Un- 

less waived. 

7.  Same — To  owner  of  land  not  taken. 

8.  Same — Without  respect  to  benefits. 

0.  Counsel    fees  —  Not    allowed    in    general 
judgment  for  defendant. 

10.  Damages — Averred,  property  not  taken. 

11.  Same — Award   not   enforced — No   posses- 

sion. 

12.  Demand  upon  principal  unnecessary — ^In 

suit  against  sureties. 

13.  Deposit— Accepted  —  Defense   abandoned, 

conditionally. 

14.  Same — Same — Plaintiff  may  occupy. 

15.  Same — Need  not  be  made — Pen^ng  mo- 

tion on  appeaL 

16.  Mandamus  for  possession  denied — After 

appeal  from  order. 

17.  Money — Ordered  paid  by  treasurer — Need 

not  be  brought  into  court. 

18.  Occupation  durinff  proceedings  a  taking. 

19.  Order  ex  parte  dissolving  injunction  in- 

valid. 

20.  Orders  in  proceedings  subject  to  be  mod- 

ified. 

21.  Owner  not  compensated  ontil  he  can  take 

the  deposit. 

22.  Same — Out  of  possession  has  ordinary,  not 

summary,  remedy. 

23.  Plaintiff  not  bound  to  take  the  land. 

24.  Possession — In  plaintiff — Court  may  legal- 

ize but  not  eject. 

25.  Same — Not  given  until  compensation  paid. 

26.  Proceeding— Abandoned,   money   not   ac- 

cepted. 

27.  Same — Adversary  subject  to  constitution. 

28.  Same — Hu         element  of  contract. 

29.  Property    ^i-    and  used — If  deposit  ade- 

quate. 

30.  Provision  —  Allowing  possession  on  pay- 

ment— ConstitutionaL 

31.  Same — For  costs  not  unconstitutional. 

32.  Same — For  possession  without  compensa- 

tion. 

33.  Same — Touching    bond — ^TJnconstitutionaL 
84, 35.  Provisions  of  Constitution  art.  I  8  14 — 

Not  in  conflict  with  federal  constitution. 

36.  Hight — In  land  does  not  vest  upon  deposit. 

37.  Same— To  deposit — Vesting  coincident. 

38.  Right  of  way— Conditions  alike -to  alL 

39.  Section  consistent  with  {2104  post. 

40.  Stay  of  proceedings,  exceptions  to. 

41.  Taking  before  order  prevented — ^Restora- 

tion compelled. 

42.  Title  in  land  upon — ^Bind  order  of  con- 

demnation. 

43.  Undertaking — Appeal  —  Order  of  posses- 

sion. 

44.  Same — No   recovery   unless   accepted   as 

payment. 

45, 46.  Same — Is  not  adequate  compensation. 

1.     APPLnSD,     CITESD,     CON8TRUBD,     RB- 
FBRRBD  TO»  etc.,  in:  Templeton  vs.  District 


Court.  47  Cal.  70,  71  (construed);  Davta  vs. 
San  Lorenzo  R.  Co.,  47  Cal.  617,  520  <  con- 
strued); Loomis  vs.  Andrews,  49  Cal.  239,  241 
(construed);  Vilhac  vs.  Stockton  &  I.  R.  Co.. 
63  Cal.  208,  211  (construed);  In  matter  of 
Bryan,  66  Cal.  876,  876,  4  Pac  Rep.  804  (con- 
strued); Neale  vs.  Superior  C!ourt,  77  C!al.  28, 
29,  18  Pac.  Rep.  '790  (construed);  San  Dle^o 
L.  &  T.  Co.  vs.  Neale,  78  Cal.  80,  81,  20  Pac 
Rep.  880  (construed);  Coburn  vs.  Brooks,  78 
Cal.  448,  444,  21  Pac.  Rep.  2  (construed);  S&n 
Jose  &  A.  R.  Co.  vs.  Mayne,  88  Cal.  666,  667, 
23  Pac.  Rep.  622  (applied);  Spring  Valley  "W. 
W.  vs.  Drlnkhouse,  96  Cal.  220,  221,  223.  30 
Pac  Rep.  218  (construed);  Coburn  vs.  Towns- 
end,  108  Cal.  238,  235,  87  Pac.  Rep.  202  (ap- 
plied); lios  Ansreles  P.  &  a.  R.  Co.  vs.  Rumpp, 
104  Cal.  20.  22,  87  Pac  Rep.  869  (construed); 
City  of  Los  Anseles  vs.  Pomeroy,  133  Cal.  629. 
682,  638,  66  Pac.  Rep.  1049  (construed  with  9  2104 
post);  Steinhart  vs.  Superior  Court,  137  Cal. 
576,  676,  70  Pac  Rep.  629,  69  L.  R.  A.  404 
(construed);  Shauffhnessy  vs.  American  &  Co., 
138  Cal.  643,  644,  69  Pac.  Rep.  250,  71  Id.  701 
(cited):  Pool  vs.  Butler.  141  Cal.  46,  48.  74 
Pac.  Rep.  444  (construed);  San  Luis  Obispo 
Co.  vs.  Slmas,  1  CaL  App.  176,  181,  81  Pac 
Rep.  972  (construed). 

a.  ABABTDONMElfT  OF  DKFBlfSBS— Plsls- 
tUPm  rlffht  to  property  conflrmcd.— The  aban- 
donment by  defendant  of  all  defenses,  except 
her  claim  for  erreater  compensation,  confirmed 
plaintifTs  right  to  the  property,  and  estopped 
her  from  denying  that  right,  and  the  plain tiflt 
Is  equally  estopped  to  say  that  the  money 
received  by  the  defendant  Is  not  hers.~LiOS 
Angeles  P.  &  O.  R.  Co.  vs.  Rumpp,  104  CaL 
20,   26,   87   Pac   Rep.    869. 

8.  ADBK^UATB  FUIVD — ^Is  enatody  of  sgeat 
of  pvMIe, — When  property  is  taken  by  a  pri- 
vate corporation,  which*  although  for  this  pur- 
pose It  Is  regarded  as  the  agent  of  the  state, 
appropriates  It  as  well  for  the  benefit  and 
profit  of  the  members  of  the  corporation  as 
for  public  use,  it  Is  at  least  essential  that  an 
adequate  fund  (In  the  custody  of  an  agent  of 
the  public  other  than  the  corporation  or  Its 
ofllcers)  be  provided,  from  which  the  owner  of 
the  property  can  certainly  obtain  compensa- 
tion.— Sanborn  vs.  Belden,  61  Cal.  266,  268; 
Steinhart  vs.  Superior  Court,  137  Cal.  676,  678» 
70  Pao.  Rep.   629,  69  L^  R.  A.  404. 

4.     APPBLAIj — ^Dofesscs      sot      sbsadosed — ^Is 
refoaal  of  dopoalt. — In  an  action  to  condemn 
land  for  a  ferry  landing,  the  court  gave  judg- 
ment  to   plaintiff   who   deposited   the   amount 
•required.      Defendants     did     not    accept      the 
money  but   perfected   an   appeal,   and   did   not 
abandon  all  defenses  except  for  greater  com- 
pensation,  and   could   not  demand   nor   obtain 
the  money  until   the   appeal   should  be  deter- 
mined.   The  court  had  no  power,  under  the  cir- 
cumstances,  to   make   the   requisite   order   for 
the  payment  of  the  money,  the  Judgment  hav- 
ing been  suspended  by  the  appeal,  which  was 
a  refusal  to  accept  the  money,  or  to  treat  the 
judgment    as    a    final    determination    of    the 
rights  of  the  parties,   though  it  was  In  form 
flnal.~-Pool  vs.  Butler,  141  Cal.  46,  48,  74  Pac 
Rep.  444. 

B,     Os    eompoBSJitlos    alosc — Jadgmcst    sol 
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itc4« — ^Axi  appeal  by  defendant  upon  the 
sole  question  whether  she  was  entitled  to 
"greater  compensation,"  and,  if  so,  how  much 
additional  compensation  she  was  entitled  to, 
does  not  vacate  the  Judgment.— liOS  Anereles 
P.  &  G.  R.  Co.  TS.  Rumpp,  104  CbX,  SO,  26,  17 
Pae.  Rep.  869. 

«.  COnPBIfSATIOIV— AMerCataed  by  Jurr— 
Ualesa  waived.^ — In  a  case  to  condemn  a  rierht 
of  way,  which  cannot  be  appropriated  until 
fnll  compensation  therefor  be  made  In  money 
or  ascertained  and  paid  into  court  for  the 
owner,  and  this  compensation  must  be  ascer- 
tained by  Jury,  unless  a  Jury  is  waived  as  in 
other  cases. — Steinhart  vs.  Superior  Court,  137 
CaL  676,  679,  70  Pac  Rep.  629,  69  li.  R.  A.  404. 

7.  To  owner  If  land  act  taken. — ^If  the  pro- 
ceeding shall  ultimately  fail  and  the  land  for 
any  cause  shall  not  be  taken  for  public  use, 
the  provision  of  this  section  secures  to  the 
owner  compensation  for  the  use  of  the  land 
and  for  waste  committed  upon  it  whilst  the 
corporation  was  in  the  possession. — Davis  vs. 
San  Lorenso  R.  Co.,  47  Cal.  517,  620. 

8.  WItkovt  rcapeet  to  bciieflts,r-Where  evi- 
dence had  been '  received  tendingr  to  show  that 

,the  construction  of  the  road  would  be  a  bene- 
fit to  the  remainder  of  the  land,  but  the  court 
In  its  instructions  to  the  Jury  expressly 
charged  that  "the  compensation  to  be  awarded 
the  owner  must  be  ascertained  without  re- 
spect to  any  benefits  that  would  accrue  to 
the  remainder  of  the  land  from  the  building 
of  the  road,"  this  was  an  instruction  to  dis- 
regard all  testimony  tending  to  show  benefits 
resulting  to  the  remaining  land,  including  that 
uked  to  be  stricken  out,  and  was  sufficient 
,  to  remove  any  prejudice  to  the  defendant  from 
I  the  refusal  to  strike  out— Los  Angeles  P.  ft 
0.  R.  Co.  vs.  Rumpp,  104  Cal.  20,  28,  87  Pac 
Rep.  869. 

8.  COUHSBL  FKESS — JIat  allowed  In  general 
Jadgatent  for  defendants— There  is  no  law  that 
allows  counsel  fees  in  a  general  Judgment 
for  a  defendant  in  a  proceeding  for  condemna- 
tion.—Coburn  vs.  Townsend,  108  CaL  288,  286, 
27  Pac.  Rep.  202. 

19.  DAMAGB8— Averred,  property  not  taken. 
—A  recovery  cannot  be  had  for  the  damages 
sustained  by  the  preliminary  taking,  where 
such  damages  are  not  averred,  and  where  the 
only  damages  mentioned  in  the  undertaking 
are  such  aa  may  be  sustained  "if,  for  any 
cause,  the  said  described  property,  or  any  of 
it.  shall  not  be  finally  taken,"  and  it  is  not 
averred  that  the  property  was  not  so  finally 
taken,  nor  that  by  reason  thereof  the  plain- 
tiff has  sustained  any  damage.— Vilhac  vs. 
Stockton  &  L  R.  Co.,  68  Cal.  208,  212. 

U.  Award  not  enforced — No  posseealon. — 
Justice  requires  that  where  possession  has 
not  been  taken,  and  the  purpose  for  which 
condemnation  was  sought  has  been  abandoned, 
that  the  award  of  damages  should  not  be  en- 
forced, especially  where  the  defendants  have 
prevented,  for  an  unreasonable  time,  the  ac- 
complishment of  the  purpose.- Pool  vs.  Butler, 
141  CaL  46.  64,  74  Pac.  Rep.  444. 

U.  DBMAND  UPON  PRINCIPAL  UNNBG- 
SS9ART— In  anlt  against  sureties.- In  an  ac- 
tion against  defendants  as  sureties  in  an  un- 


dertaking given  under  this  section  in  a 
proceeding  in  eminent  domain,  wherein  the 
condition  was  that  the  sureties  "undertake, 
promise,  and  agree  that  the  plaintiffs  in  this 
oaae  shall  and  will  pay  all  such  damages  or 
compensation  as  may  be  awarded  to  defend- 
ants, or  either  of  them,  ...  If  for  any  cause 
such  land  shall  not  be  finally  taken  for  public 
use,  or  in  default  thereof  we  will  pay  the 
same,"  etc.,  there  is  no  need  of  an  averment 
or  proof  of  a  demand  upon  the  principal  named 
in  the  undertaking. — Coburn  vs.  Brooks,  78 
CaL  448,  444,  448,  21  Pac  Rep.  2;  Pieper  vs. 
Peers,  98  CaL  42,  48,  82  Pac.  Rep.  700;  Tre- 
week  vs.  Howard.  106  CaL  434,  441,  39  Pac. 
Rep.  40;  Pierce  vs.  Merrill,  128  CaL  464,  469, 
79  Am.  St.  Rep.  60,  61  Pac  Rep.  64;  Carpenter 
vs.  Furrey,  128  CaL  666,  668,  61  Pac.  Rep.  369; 
BoUes  vs.  Bird,  12  Colo.  App.  78,  64  Pac  Rep. 
403. 


18.  DEPOSIT  ACOBPTIDD— Defense 
donedy  conditionally* — The  amount  of  money 
awarded  by  the  Jury  as  compensation  for  the 
land  taken,  and  also  that  awarded  for  damages 
to  the  land  not  taken,  was  paid  into  court  for 
the  plaintiff,  and  accepted  by  defendant  upon 
the  following  terms:  "And  I  hereby  abandon 
all  defense  to  this  action,  except  as  to  the 
amount  of  damages  that  I  may  be  entitled  to 
in  the  event  that  a  new  trial  shall  be  granted 
herein,"  signed  by  the  defendant  and  his  at- 
torneys of  record,  and  such  proceeding  is  in 
accordance  with  the  provisions  of  this  section. 
— San  Jose  &  A.  R.  Co.  vs.  Mayne,  88  CaL  666, 
667,  28  Pac  Rep.  622. 

14.     Same — ^Plaintlir  nuiy  oeenpy. — ^Where  the 
payment  of  the  condemnation   money   by   the 
plaintiff    was    not   accompanied    by    a    motion 
for  a  new  trial  or  notice  of  appeal,  or  other 
objection  to  the  amount  found  by  the  Jury,  and 
upon  such  payment  it  took  possession  of  the 
land    condemned,    under    the    statute    the    de- 
fendant received  the  money  without  prejudice 
to  any  proceeding  authorised  by  it  to  recover 
greater  compensation,   but   under  a  condition 
that  plaintiff's  right  to  occupy  the  land  shal) 
not  be  questioned.    Upon  such  payment  plain« 
tiff   acquired   a  vested   right   in   the  property 
and  the  defendant  a  vested  right  in  the  com 
pensation.— Ijos   Angeles   P.   ft   O.    R.    Co.    vt 
Rumpp,  104  CaL  20,  26,  87  Pac  Rep.  859. 

18.  Need  not  be  nuidc — Pending  motion  and 
appeal* — ^Pending  a  motion  for  a  new  trial  by 
a  'defendant,  and,  later,  pending  the  appeal  by 
defendant,  it  is  dear  that  plaintiff  is  not 
bound  to  pay  or  deposit  the  damages  assessed 
upon  the  trial;  and  it  is  equally  clear,  by  the 
motion  and  the  appeal,  that  the  defendants 
refused  to  accept  payment,  at  least  until  they 
have  exhausted  all  their  resources  to  defeat 
the  condemnation,  and  during  all  that  time 
the  plaintiffs  have  a  right  to  abandon  the 
enterprise  and  refuse  to  pay  the  compensation 
assessed  by  the  court. — Pool  vs.  Butler,  141 
CaL  46,  49,  74  Pac  Rep.  444. 

le.  MANDAMUS  FOR  P08SBSSI0N  DBNIBD 
— ^After  appeal  from  order. — ^If  the  corporation 
is  in  possession  of  property  as  trespasser 
without  any  authority,  owners  may  proceed 
against  it  by  an  ordinary  action  to  recover 
possession;    but    having    elected     to    proceed 


I  ]2M      (1784)       OCCUPATION  DURING  PBOCJSSDINGS^POSSBSSION— PROCESDURfi.         [Pt.  Ui; 


throuerh  the  InBtrumentality  of  an  order  re- 
quiriner  delivery  of  possession,  from  which  an 
appeal  lies,  they  subject  themselves  to  the 
condition  of  such  appeal. — ^Neale  vs.  Superior 
Court,  77  Cal.  28,  80,  18  Pac.  Rep.  790;  San 
Dieffo  Li.  &  T.  Co.  vs.  Neale,  78  Cal.  80,  83,  20 
Pac  Rep.  380. 

17.  MONBY  —  Ordered  paid  by  treaavrer  — 
Need  not  be  broufflit  tMto  co«rt« — Where  the 
court,  in  the  final  Judfirment,  ordered  that  a 
county  treasurer  forthwith  pay  the  money  to 
the  defendants,  and  "that  this  be  his  warrant 
therefor,"  and  there  Is  no  pretense  that  the 
money  was  not  in  the  county  treasury,  and 
the  defendants  could  not  have  immediately 
taken  it,  it  is  apparent  that  they  would  not 
have  received  the  money  under  any  circum- 
stances, and,  these  beins  the  facts,  the  Judg- 
ment should  not  be  reversed  on  the  technical 
point  that  the  money— quite  a  lar^e  sum — was 
not  actually  carried  from  the  treasurer's  room 
to  the  court- room. — City  of  Los  Anseles  vs. 
Pomeroy,   138  Cal.  629.  638,  65  Pac.  Rep.   1049. 

18.  OCCUPATION  DURING  PROCBBDINGS 
A  TAKING. — The  occupation  of  land  by  a  cor- 
poration for  its  own  purposes  pending:  the 
proceeding's  for  condemnation,  is  a  takingr  of 
private  property  for  public  use  within  the 
meaning:  of  the  constitution. — Davis  vs.  San 
Lorenzo,  47  Cal.  617,  623;  San  Mateo  W.  W. 
vs.  Sharpstein,  60  Cal.  284;  Sanborn  vs.  Bel- 
den,  61  Cal.  266;  Vilhac  vs.  Stockton  &  L  R. 
Co.,  53  Cal.  208;  Callahan  vs.  Dunn.  78  Cal.  366, 
370.  20  Pac.  Rep.  737;  Stelnhart  vs.  Superior 
Court,  137  Cal.  676,  679,  70  Pac  Rep.  629,  59 
L.  R.  A.   404. 

10.  ORDER  BX  PARTB  DISSOLVING  IN- 
JUNCTION,  INVALID.— In  an  action  to  con- 
demn land  to  extent  of  easement  thereon  for 
purpose  of  conveying:  water  over  same,  and 
to  condemn  water  in  the  stream  for  public 
use,  and  also  for  permission  during  pendency 
of  action  to  continue  in  possession  of  land 
soug:ht  to  be  condemned,  the  district  court  had 
no  authority  to  make  ex  parte  order  dissolving 
injunction  granted  by  county  Judge  against 
further  trespass  and  authorizing  continuance 
in  possession  upon  giving  bond  under  this  sec- 
tlon.—Loomis  vs.  Andrews,   49  Cal.   239,  240. 

20.  ORDE2RS  IN  PROCEEDINGS  SUBJECT 
TO  BE  MODIFIED. — ^An  order  authorizing  the 
plaintiffs  to  take  possession  of  and  use  the 
lands  during  the  pendency  of  the  proceedings 
and  until  their  conclusion  was  incidental  to  the 
proceedings  and  interlocutory  in  its  character, 
and  during  the  pendency  of  the  proceedings 
was  subject  to  be  modified  or  vacated  alto- 
gether by  the  court,  as  the  circumstances  from 
time  to  time  appearing  might  seem  to  re- 
quire. This  is  the  general  rule  as  to  such 
orders  entered  in  the  progress  of  a  cause  in 
court,  and  there  is  no  principle  of  law  which 
excepts  proceeding  taken  in  the  exercise  of 
the  power  of  eminent  domain  from  the  opera- 
tion of  the  general  rule  in  this  respect. — 
Templeton  vs.  District  Court,  47  Cal.  70,  71; 
People  vs.  District  Court,  11  Colo.  147,  150,  17 
Pac.  Rep.  298. 

31.  OWNER  NOT  COMPENSATED  UNTIL 
HE  CAN  TAKE  THE  DEPOSIT. — Compensa- 
tion is  not  made  to  the  owner  by  paying  into 


court  a  sum  of  money  before  the  damage  hae 
been  Judicially  determined,  and  wnen  the  prop- 
erty-owner cannot  take  the  money,  surely  he 
is  not  compensated  until  he  may  take  the 
money.  It  is  not  paid  into  court  for  hfro 
until  he  can  take  it. — Stelnhart  vs.  Superior 
Court,  137. Cal.  576,  679,  70  Pac.  Rep.  629;  Poo! 
vs.  Butler,  141  Cal.  46,  61,  74  Pac.  Rep.  444. 


Out  of  poesessiOMy  kaa  ordlaary,  mot 
lary,  remedy. — Owner  of  land  whereon  the 
plaintiff  in  proceedings  in  eminent  domain  has 
entered  without  authority  and  without  pay 
or  deposit  *in  court  of  the  amount  awarded  the 
defendant,  is  to  be  left  to  his  ordinary  rem- 
edy by  action,  and  cannot  resort  to  the  sum- 
mary one  of  a  motion  upon  affidavits  for  an 
order  requiring  plaintiff  to  restore  possession, 
unless  the  case  comes  within  some  provisions 
of  statute  t«  that  effect.— San  Diego  L.  &  T. 
Co.  vs.  Neale.  78  Cal.  80,  82,  20  Pac.  Rep.  380. 

98.  PLAINTIFF  NOT  BOUND  TO  TAKE 
THE  LAND. — ^A  plaintiff  seeking  to  condemn 
land  for  public  use  does  not  by  bringing  the 
action  'to  condemn  bind  himself  to  take  the 
land  and  pay  the  compensation  fixed  by  the 
court  or  Jury,  since  it  may  b«  so  great  as  to 
make  the  proposed  use  impossible,  or  the  de- 
lay in  obtaining  the  right  to  use  the  land  for 
the  purpose  intended  may  permit  another  to 
acquire  a  competitive  use  of  other  lands  for 
the  same  purpose,  and  thus  make  his  use 
undesirable,  even  if  the  compensation  were 
reasonable.— Pool  vs.  Butler,  141  Cal.  46,  49, 
74   Pac   Rep.   444. 

24.  POSSESSION— In  plalMtJlI»  court  may 
legalise  bat  not  eject. — ^There  can  be  no  doubt 
that  plaintiff  had  no  right  to  flood  defendants' 
land  before  payment  or  deposit.  This  section 
provides  that  after  a  proper  deposit  the  court 
may  authorize  the  plaintift,  if  already  in  pos- 
session, to  continue  therein,  which  means  mere- 
ly that  upon  certain  conditions,  the  court  may 
anticipate  its  final  action,  so  far  as  to  author- 
ize or  legalize  a  possession  pending  the  liti- 
gation. It  does  not  expressly  provide  that  the 
plaintiff  may  be  ejected  from  a  possession 
taken  independently  of  the  eminent  domain 
proceedings,  or  be  required  to  tear  down  valu- 
able improvements  which  may  have  been  pre- 
viously made  thereto,  and  contains  no  such 
implication.— San  Diego  L.  &  T.  Co.  vs.  Neale,  78 
Cal.  80,  81,  20  Pac.  Rep.  380. 

26.     Not  sfven  nntU  compenaatlon  paid. — ^To 

hold  that  possession  of  land  may  be  given  to 
a  person  seeking  to  acquire  a  right  of  way  by 
condemnation,  during  the  pendency  of  the  pro- 
ceeding and  before  the  amount  of  compensation 
has  been  determined  and  paid  to  the  owner 
or  into  court  for  him,  would  be  to  hold  that 
this  so-called  temporary  possession  is  not  a 
taking  of  private  property  for  public  use.  But 
both  on  authority  and  reason  it  is  so.— Steln- 
hart vs.  Superior  Court,  137  Cal.  676,  679,  70 
Pac.  Rep.  629,  69  L.  R  A.  404. 

2e.  PROCEEDING  —  Abandoned,  money  not 
accepted. — Where  plalntiCC  made  the  deposit  re- 
quired under  this  section,  and  defendant  not 
having  accepted  the  money,  perfected  an  ap- 
peal without  abandoning  all  defenses  except 
for  greater  compensation,  plaintiff  has  a  right 
to  abandon  the  proceeding  and  decline  to  take 


Tlt-VILj 


PROVISION  An  TO  POS8S8SION— CONSTITlJTIOKAI^   LJL\¥. 


(178S)        9 12S4 


the  land  at  any  time  before  the  defendants 
are  willing  to  receive  the  deposit,  or  are  in  a 
poeltlon  to  demand  it. — ^Pool  vs.  Butler,  141  CaL 
46,  49.  74  Pac  Rep.  444. 

Sr«    AdvcvMUT  eabjeet  to  eoBUittt«tloa«— Pro- 

oeedlns  in  eminent  domain  la  an  adversary 
proceeding  wherein  the  state  appropriates  the 
use  of  the  land  to  the  public,  subject  only  to ' 
the  requirement  of  the  constitution  that  the 
land  shall  not  be  taken  or  damaffed  for  public 
aae  without  Just  compensation  having  been 
first  made  or  paid  into  court  for  the  owner. — 
Pool  vs.  Butler,  141  Cal.  46,  49,  74  Pac.  Rep.  444. 

SL  Has  BO  dement  of  eontmet. — ^The  owner 
of  the  land  sougrht  to  be  appropriated  to  a 
public  use  may  voluntarily  asree  with  the 
plaintiff,  the  agent  of  the  state,  as  to  pricot 
and  convey  it  to  the  person  or  corporation 
who  may  desire  it  for  a  public  use,  but  In^a 
proceedins  under  the  statute  there  is  no  ele- 
ment of  contract. — Pool  vs.  Butler,  141  Cal.  46, 
49,  74  Pac  Rep.  444. 

n,  PROPERTY  TAKIBN  AND  USBD— U  do- 
petlt  a4e««jitei^ — ^The  framers  of  this  section 
aDd  of  art.  I  S  14  of  the  constitution  evidently 
had  in  view  the  delays  incident  to  condemna- 
tion proceedings,  and  the  necessity  in  many 
cases  of  allowing  property  to  be  taken  and 
used  for  a  public  use  during  the  progress  of 
the  litigation,  provided  an  adequate  fund  to 
fully  reimburse  the  landowner  was  first  paid 
Into  court. — Spring  Valley  W.  W.  vs.  Drink- 
house,  95  Cal.  220,  223,  80  Pac.  Rep.  218. 

as.  PRO  VISION  —  AUowlBg  poMCMlon  on 
paywcAt — CoKstltvtionaL — ^The  provision  of  this 
section  that  upon  payment  of  the  sums  therein 
indicated  the  court  "may  authorize  the  plain- 
tiff, if  alreaidy  in  possession,  to  continue  there-. 
,  Id,  and  if  not,  then  to  take  possession  and 
use  the  property  during  the  pendency  of  and 
until  the  final  conclusion  of  the  litigation,"  is 
not  violative  of  any  provision  of  the  constitu- 
tion, but  directly  in  line  with  that  instrument 
wherein  it  treats  of  such  matter8.^-Spring  Val- 
ley W.  W.  vs.  Drinkhouse,  95  Cal.  220,  228,  80 
Pac,  Rep.   218. 

SI.  For  ooote»  Bot  wseoststltiitlosal.— After 
providing  for  an  appeal  to  the  supreme  court 
in  condemnation  proceeding,  further  provides: 
"In  all  cases  where  a  new  trial  has  been  grant- 
ed upon  the  application  of  the  defendant,  and 
he  has  failed  upon  such  trial  to  obtain  a 
greater  compensation  than  was  allowed  him 
upon  the  first  trial,  the  costs  of  sucH  new  trial 
shall  be  taxed  againat  him,"  such  provision  is 
not  unconstitutional. — ^Los  Angeles  P.  &  Q.  R. 
Co.  vs.  Rumpp,  104  CaL  20,  28,  87  Pac.  Rep.  869. 

tl.    For  po«seosloa  wlfkoot  eompeosatlon.— 

The  provisions  of  the  code  and  of  the  statute 
which  preceded  the  code,  under  whioh  orders 
for  possession  are  made  in  condemnation  pro- 
ceedings without  first  requiring  compensation 
to  be  paid  therefor,  are  unconstitutional.— ^o- 
burn  vs.  Townsend,  108  Cal.  283,  235,  37  Pac. 
Rep.  202;  Steinhart  vs.  Superior  Court,  137  Cal. 
57&,  S79,  70  Pac.  Rep.  629.  69  U  R.  A.  404. 

IS.  Toueliias  IbOMd  — >  UMeoBotltatlomaL  ^  A 
bond  given  under  this  section  in  condemnation 
proceedings  Is  to  secure  a  statutory  privilege 
npon  conditions  to  its  enjoyment  imposed  by 
the  statute;  but  the  privilege  Is  a  constitutional 


privilege,  which  cannot  be  conferred  by  stat- 
ute, and  the  bond  is  therefore  wholly  without 
consideration  and  void.— Coburn  vs.  Townsend, 
108  Cal.  288,  285,  87  Pac.  Rep.  202;  Shaughnessy 
vs.  American  S.  Co.,  188  Cal.  548,  544,  69  Pac. 
Rep.  250,  71  Id.  701. 

M.  PROVISIONS  OF  CONSTITUTION  ART. 
I  5  14— Not  im  eoBlllct  wltli  federal  eoiustitatioa. 

— ^The  provisions  of  art.  I  5  14  of  the  constitu- 
tion for  taking  private  property  for  public 
use  are  not  in  confiict  with  the  fourteenth 
amendment  of  the  federal  constitution,  and 
are  but  limitations  upon  the  power  of  the  legis- 
lature.—Steinhart  vs.  Superior  Court,  187  Cal. 
576,  579,  70  Pac  Rep.  629,  59  JU  R.  A.  404. 

86.  The  provisions  of  art.  I  5  14  of  the  con- 
stitution do  not  require  the  passage  of  any 
laws  upon  the  subject,  but  state  the  conditions 
upon  which  the  legislature  may  authorize  the 
taking  of  private  property  for  public  use.  If 
capable  of  two  constructions,  one  of  which 
would  cause  a  conflict  with  the  federal  consti- 
tution, the -other  must  be  adopted. — Steinhart 
vs.  Superior  Court,  187  Cal.  676,  679,  70  Paa 
Rep.  629,  59  li.  R.  A.  404. 

86.     RIGHT— In  land  does  not  vest  vpoM  de- 

poettv— The  right  of  the  defendants  to  the  land 
or  the  easement  therein  does  not  vest  in  the 
plaintiff  by  the  deposit  with  the  clerk  of  the 
court  The  deposit  is  only  a  tender,  and  in 
such  cases  the  money  tendered  does  not  vest 
in  the  person  to  whom  it  is  tendered  unless  it 
is  accepted.— Pool  vs.  Butler,  141  Cal.  46,  60,  74 
Pac  Rep.  444. 

ST.     To    deposit  —  Testing    eolneideBt.  —  The 

vesting  of  title  to  the  deposit  in  the  defend- 
ants is  coincident  with  the  right  to  the  land 
or  its  use  under  the  Judgment  which  hu  been 
stayed  and  suspended  by  and  appeal,  during 
which  time  the  court  is  powerless  to  enforce 
it  Nor  can  the  defendants  say:  "The  right  to 
the  money  is  vested  in  us,  but  you  shall  not 
have  the  land."— Pool  vs.  Butler.  141  Cal.  46,  50, 
74   Pac.   Rep.   444. 

88.     RIGHT  OF  WAT— Condftlone  aUke  to  aU. 

— Construed  with  the  fourteenth  amendment  of 
the  federal  constitution,  it  would  seem  that 
the  condition  which  the  constitution  art.  I  j  14 
expressly  imposes  upon  the  legislature  In 
granting  the  right  to  private  corporations  to 
acquire  a  right  of  way  under  the  power  of 
eminent  domain  must  apply  to  all  other  per- 
sons.—Steinhart  vs.  Superior  Court  187  Cal.  575, 
679,  70  Pac  Rep.  629,  69  L.  R.  A  404. 

88.  SECTION  CONSISTBNT  WITH  §8104 
post. — Section  2104  post,  which  provides  that 
••whenever  moneys  are  paid  Into  or  deposited 
in  court  the  same  shall  be  delivered  to  the 
clerk  in  person  or  to  such  of  his  deputies  as 
shall  be  specially  authorized  by  his  appoint- 
ment in  writing,  to  receive  the  same;  he  must, 
unless  otherwise  directed  by  law,  deposit  it 
with  the  county  treasurer,  to  be  held  by  him 
subject  to  the  order  of  the  court"  This  seems 
to  be  a  general  provision  applicable  in  all 
cases,  and  is  not  inconsistent  with  this  sec- 
tion, which  provides  that  where,  in  a  condem- 
nation  suU,  the  plaintiff  may  be  authorized  to 
take  possession  of  the  premises  involved  before 
trial,  upon  the  payment  into  court  of  a  sum 
of  n^pney  to  be  .fixed  by  the  Judge,  the  court 
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"may"  order  that  money  to  be  deposited  In 
the  state  treasury. — City  of  Los  Angeles  vs. 
Pomeroy,  138  Cal.  529,  682,  66  Pac.  Rep.  1049. 

40.  STAY  OF  PROCBBDIN69,  iDXCBPnON S 

TO.— This  section  must  be  taken  as  creatinff  an 
addition  to  the  class  of  cases  heretofore  con* 
stitutingr  exceptions  to  the  general  stay  of  pro- 
ceedings provided  by  S  941  ante.— San  Luis  Obis- 
po Co.  vs.  Simas,  1  CaU  App.  176,  181,  81  Pao. 
Rep.  972. 

41.  TAKING  BBFORB  ORDBR  PRBTBNT- 
BD — Restovatlom  compelled. — Superior  court  in 
which  the  proceeding  for  condemnation  is 
brought  has  full  Jurisdiction  to  prevent  the 
plaintiff  or  any  one  claiming  under  it  from  tak- 
ing possession  of  the  land  sought  to  be 
condemned,  until  order  for  such  taking  pos- 
session has  been  made  by  said  court.  If  pos- 
session has  been  taken  In  advance  of  such  order 
by  the  court,  allowing  plaintiff  to  take  pos- 
session, the  superior  court  has  power  to  cause 
the  possession  restored  to  defendant.---In  mat- 
ter of  Bryan,  65  Cal.  876,  876,  4  Pao.  Rep.  804; 
Neale  vs.  Superior  Court,  77  Cal.  28,  29,  18 
Pac.  Rep.  790;  San  Diego  L.  &  T.  Co.  vs.  Neale» 
78  CaL  80,  88,  20  Pac.  Rep.  880. 

4a,  TITLB  IN  LAND  UPON— Blnda  order  of 
eoAdemiiatloii. — ^The  title  to  the  land  does  not 
vest  In  the  plaintiff  until  "the  final  order  of 
condemnation"  is  made  by  the  court,  and  a 
copy  of  the  order  filed  in  the  office  of  the 
county  recorder,  "and  thereupon  the  property 
described  therein  shall  vest  In  the  plaintiff 
for  the  purpose  therein  specifled.'*-^Pool  vs. 
Butler,  141  Cal.  46,  60,  74  Pac  Rep.  444. 

4S.  UNDBRTAKINO— Appeal— Order  of  pos- 
•e«elOB.->An  undertaking  on  appeal  from  an 
order  requiring  delivery  pf  possession  of  real 
property  stays  the  execution  of  the  order.  The 
very   object   of   the  undertaking  is  to  secure 


the  person  in  whose  favor  the  Judgrment  or 
order  is  made  for  the  damages  which  he  may 
sustain  by  the  delay.— Neale  vs.  Superior  Court. 
77  Cal.  28,  29,  18  Pac.  Rep.  790. 


44*  No  reeo?ory  «aleMi  aoeeptod  as  paymoMt. 
I  an  vadertaklBgy  for  the  Just  compensa- 
tion to  which  plaintiff  would  be  entitled,  upon 
the  taking  of  the  property,  no  recovery  can 
be  had,  unless  it  is  alleged  that  plaintiff  ac- 
cepted the  undertaking  in  lieu  of  the  payment 
to  which  he  is  entitled,  upon  final  taking  of 
the  property,  and  that  the  property  was  taken, 
and  the  amount  of  compensation  to  which  he 
is  entitled.— Vilhac  vs.  Stockton  dt  L  R.  Co.,  53 
CaL   208.   212. 

45.  la  aot  adeqaate  eoBtpeBaatioa.  —  Wise 
policy  and  sound  constitutional  principles  re- 
quire the  supreme  court  to  hold  that  a  bond 
executed  by  sureties  who  may  be  supposed  to 
be,  or  who  in  fact  may  be  responsible  when 
the  preliminary  order  Is  made,  does  not  con- 
stitute a  certain  and  adequate  compensation. — 
Sanborn  vs.  Belden,  61  Cal.  266,  269;  Vilhac 
va  Stockton  &  L  R.  Co.,  68  Cal.  208,  212;  Cobum 
vs.  Townsend,  108  CaL  288,  288,  37  Pac.  Rep. 
SOS. 

46.  The  undertaking  for  paying  compensa- 
tion given  under  this  section  is  void  as  not 
constituting  Just  compensation  in  the  sense  of 
art.  I  S  8  of  the  constitution  for  the  taklnff 
of  property  upon  the  preliminary  order  of  the 
court. — VUhac  vs.  Stockton  A  I.  R.  Co.,  63  Cal. 
208,  211;  Callahan  vs.  Dunn,  78  Cal.  366,  370. 
20  Pac.  Rep.  737;  People  vs.  Munroe,  100  Cal. 
664,  670,  37  Am.  St.  Rep.  827,  85  Pao.  Rep.  326. 
24  L.  R.  A.  38;  Cobum  vs.  Townsend,  103  Cal. 
283,  285,  37  Pac.  Rep.  202;  Steinhart  vs.  Superior 
Court,  137  CaL  676,  678,  70  Pac.  Rep.  629,  59 
L.  R.  A.  404.  See  Davis  vs.  San  Lorenzo  R. 
Co.,  47  Cal.  517,  620. 


§  1266.    COSTS  MAT  BE  ALLOWED,  APPORTIONMENT  THEREOF.    Costs 

may  be  allowed  or  not,  and  if  allowed,  may  be  apportioned  between  the  parties  on 

the  same  or  adverse  sides,  in  the  discretion  of  the  court. 

History:  Enacted  March  11,  1878;  amended  hy  Code  Gonunifudon,  Act  Mareh 
8,  1901,  StatB.  and  Amdts.  1900-1,  p.  195,  aet  held  unoonstitutional,  see  history, 
S  5  ante. 


1.  Applied,  eited,  eonetnied,  referred  to. 

8.  Apportionment  of  costs — Improper  in  as* 

tion  in  eminent  domain. 
8,4.  Bill  of  costs— Necessity  of — ^As  evidenee. 
6.  Construction  —  Constitution    1879   art.    I 

§  14. 
6-8.  Costs— Must  be  paid  by  plaintiff— Beason 

for  rule — Exception. 

9.  Cost  of  transcript. 
10.  Counsel  fees. 

11, 12.  Discretion  of  court — ^Limited. 

13.  Payment  or  deposit  of  award— Costs  not 
included. 

1.  APPLIBD,  OITSSD,  OONSTRUBD,  RB- 
FBRlUfiD  TO,  etc,  In:  San  Dlegro  L.  &  T.  Co. 
vs.  Neale,  88  Cal.  60,  67,  68,  26  Pac.  Rep.  977, 
11  Li.  R.  A.  604  (applied);  City  etc  of  San  Fran- 
cisco vs.  Collins,  98  Cal.  269,  262,  83  Pac.  Rep. 
66  (construed  and  applied);  Los  An^elea  P. 
ft  O.  R.  Co.  vs.  Rumpp,  104  Cal.  20,  22,  28, 
87  Pac.  Rep.   869   (applied);  City  of  Alameda 


Ts.  Cohen,  188  CaL  6,  7,  66  Pac.  Rep.  127  (cited) ; 
County  of  Madera  vs.  Raymond  Q.  Co.,  189  Cal. 
128,  186,  72  Pac.  Rep.  916  (cited  as  not  ap- 
plicable). 

Aa  to  eoats  of  new  trial,  see  ante  }  1264  and 
note. 

S.  APPORTIOlfMBNT  OF  COSTS— Improper 
In  aetloii  la  emlatont  doauUn,  and  order  will 
be  reversed  and  trial  court  directed  to  award 
the  owner  full  costs  claimed  by  him  and  not 
disputed  as  containing  improper  items. — City 
etc.  San  Francisco  vs.  Collins,  98  CaL  269,  262, 
88  Pac  Rep.  66. 

See  pars.  6-8  this  note. 

S.  BILL  OF  COSTS— Moat  bo  preecnted  by 
defendant  in  order  to  have  same  allowed; 
simple  appeal  on  Judsment-roU  will  not  be 
sufficient  to  secure  defendant  his  costs. — ^Ala- 
meda Co.  vs.  Crocker,  126  CaL  101,  106,  67  Pac. 
Rep.  766;  County  of  Madera  vs.  Raymond  Q. 
Co.,  188  CaL  128,  186,  72  Paa  Rep.«916. 
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4.  Prima  fade  cvldcnee  that  the  Items 
thereof  have  been  necessarily  incurred  by  de- 
fendant: when  not  objected  to  because  of  im- 
proper, items,  it  is  conclusive.— City  etc.  San 
Francisco  vs.  Collins,  98  Cal.  269,  83  Pac.  Rep. 
56. 

B.     CONSTRUCTION— ConstltatloM    1879    art. 

I  §  14  limits  this  section  so  that  the  court  la 
without  power  to  apportion  costs  between  the 
parties. — City  etc  San  Francisco  vs.  Collins, 
98  CaL  259,  262,  83  Pac.  Rep.  56.  See  San  Diegro 
Ii.  A  T.  Co.  vs.  Neale,  88  Cal.  50,  25  Pac.  Rep. 
977;  IjOS  Anffeles  P.  &  G.  R.  Co.  vs.  Rumpp, 
104  CaL   20,  23,  37  Pac.  Rep.  869. 

«.  COSTS — Mwtt  be  vald  by  party  seeklaip 
te  coBdcaut  land;  and  it  is  a  proper  exercise 
of  discretion  to  require  such  party  to  pay  the 
costs  not  only  of  the  condemnation  trial,  but 
also  the  costs  of  an  appeal  by  the  owner  from 
an  order  awarding  the  condemning  party  a 
new  trial,  although  the  order  is  affirmed. — San 
Diego  L*.  A  T.  Co.  vs.  Neale,  88  Cal«  50,  68, 
25  Pac  Rep.  977.  See  City  etc.  San  Fran- 
cisco vs.  Collins,  98  Cal.  259,  262,  88  Pac  Rep. 
66;  Alameda  Co.  vs.  Crocker,  125  Cal.  101,  106, 
57  Pac  Rep.  766;  Calissa  Parrot  M.  &  S.  Co. 
vs.  Anaconda  C  1£  Co.,  104  Fed.  Rep.  514, 
616. 

7.  This  rule  has  been  held  not  to  apply 
to  a  second  trial  when  the  owner  appeals 
and  fails  to  recover  a  greater  amount  of  dam- 
ages than  was  awarded  In  the  first  triaL— Los 
Angeles  P.  A  G.  R.  Co.  vs.  Rumpp,  104  CaL 
20,  23,  37    Pac  Rep.  869. 

8.  To  Te«iilve  tAe  defesdant  to  pay  any 
perttoa  of  the  coats  necessarily  incurred  in 
the  trial  of  the  issues  on  his  part,  or  any 
portion  of  the  costs  of  the  plaintiff,  would 
reduce  the  Just  compensation  awarded  by  the 
jury    by    a   sum   equal    to    the    amount    thus 


paid    for    costs. — City    etc.    San    Francisco    vs. ' 
Collins,  98  Cal.  259«  262,  33  Pac  Rep.  66. 

S.  COST  OF  TRANSCRIPT  of  testimony 
furnished  to  party  by  official  reporter  during 
progress  of  trial  is  not  proper  item  in  cost 
bill,  where  It  was  furnished  by  private  ar- 
rangement with  reporter. — City  of  Los  Angeles 
vs.  Pomeroy,  - 124  Cal.  597,  647,  67  Pac.  Rep. 
686. 

10.  COUNSBL  FBlfiS  cannot  be  recovered  as 
part  of  compensation  or  damages. — San  Jose 
A  A.  R.  Co.  vs.  Mayne,  83  CaL  566,  668,  23 
Pac  Rep.   622. 

11.  DISCRJBTION    OF    COURT -- Limited    to 

determination  of  what  are  proper  items  and 
what  are  improper  items  of  cost,  as  In  other 
oases. — City  etc.  San  Francisco  vs.  Collins,  98 
CaL  259,  33  Pac  Rep.  66. 

12.  An  absolute  discretion  to  grant  or  re- 
fuse costs  is  announced  in  an  opinion  by  the 
court  in  City  of  Alameda  vs.  Cohen,  138  CaL 
6,  7,  66  Pac  Rep.  127,  without  argument  and 
without  citation  of  any  authority.  No  refer- 
ence is  made  to  City  etc.  San  Francisco  vs. 
Collins  (see  pars.  6,  11  this  noteh  wherein 
the  opposite  conclusion  is  arrived  at  in  a 
well-reasoned  opinion,  nor  to  Los  Angeles  P. 
A  G.  R.  Co.  vs.  Rumpp,  104  CaL  20,  23,  37 
Pac  Rep.  869,  where  former  decision  is  recog- 
nised but  distinguished.  It  is  further  to  be 
noted  that  holding  Is  an  obiter  interjection, 
although  duly  headnoted  as  an  affirmative  de- 
cision by  the  reporter.  See  also  loose  .remarks  | 
by  Chipman,  C,  in  County  of  Madera  vs.  Ray- 
mond G.  Cc,  139  CaL  128,  186,  72  Pac  Rep. 
916. 

18.  PAYMBNT  OR  DBPOSIT  OF  AWARD— 
Coats  not  Incladed  in  the  roQuirement  of  the 
statute. — City  of  Alameda  vs.  Cohen,  188  CaL 
6,  7,  66  Pac  Rep.  127. 


§  1256.  BULES  OF  PSAOTIOE.  Except  as  otherwise  provided  in  this  title,  the 
provisions  of  part  two  of  this  code  are  applicable  to  and  constitute  the  roles  of 
practice  in  the  proceedings  mentioned  in  this  title. 

History:     Enacted  Mareh  11,  1872. 


L  Applied,  eited,  eonstraed,  referred  to. 

2.  Finding  of  jnrj— As  to  neeeasitf  of  taking, 

3.  Lis  x>endens,  notice  of,  applicable. 

4.  Sections  394  and  1248  brought  bj  eonstmction 

into  same  title. 

1,  APPUBD,  dTBSD,  CONSTRUKD,  RB- 
FERRBD  TO»  etc,  in:  Wilmington  CAR. 
Co.  vs.  Dominsues,  60  Cal.  605.  606  (cited); 
California  So.  R.  Co.  vs.  Southern  Pac.  R.  Co., 
•7  Cal.  69,  62,  7  Pac  Rep.  128  (cited);  Roach 
vs.  Riverside  W.  Co.,  74  Cal.  263,  266,  16  Pac. 
Rep.  776  (cited);  City  of  Santa  Rosa  vs.  Foun- 
tain W.  Co.,  188  Cal.  679,  682,  71  Pac.  Rep. 
1123.  1186  (construed  in  dls.  op.  of  Beatty, 
C.  J.). 

S.  FUfDING  OF  JVRT— As  to  aeeeealty  of 
taklas  for  public  use,  is  final;  court  has  no 
power  to  disregard  finding  of  Jury  and  make 
its  own  finding.— Wilmington  CAR.  Co.  ta 
Dominguex,  50  Cal.  606,  606;  Cummings  vs. 
Peters.  56  Cal.  698,  697. 


S.     LIS     PBBTDBNS,     HOTICB     OF,     APFLI- 

CABUS^-The  provision  of  S  409  ante,  which 
provides  with  reference  to  notice  of  Us  peur 
dens  that  "from  the  time  of  filing  such 'record 
only  shall  a  purchaser  or  encumbrancer  of 
the  property  affected  thereby  be  deemed  t«« 
have  constructive  notice  of  the  pendency  of  the 
action,  applies  to  condemnation  proceedings.— 
Roach  vs.  Riverside  W.  Co.,  74  Cal.  263,  265, 
16  Pao.  Rep.  776;  Drinkhouse  vs.  Spring  Valley 
W.  W.,  87  Cal.  268,  266,  26  Pac.  Rep.  420. 

4.  SBCTIONS  8S4  AND  1248  ANTES  ARE 
BROUGHT  BT  CONSTRUCTION  INTO  SAMB 
TITLES. — The  general  rule  that  proceedings  to 
condemn  must  be  commenced  in  the  county 
where  the  property  is  situated  is  in  nowise 
impaired  by  giving  effect  to  the  special  and 
exceptional  provision  that  when  such  a  pro- 
ceeding has  been  commenced  by  a  county  or 
city  against  citizens  of  another  county,  the 
proceeding  must  on  demand  of  the  defendants 
be  transferred  to  a  county  other  than  the 
plaintiff  county  or  the  county  where  the  plain- 
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tiff,  if  a  city,  is  sltuatod.  If  §5  394  and  1248 
ante  were  in  the  same  title,  there  could  be 
no  doubt  of  this  construction,  and  this  section 
has  the  effect  of  bringing  them  for  the  purpose 


of  construction  Into  the  same  title — "eminent 
domain"  (dis.  op.  Beatty,  C.  J.). — City  of  Santa 
Rosa  vs.  Fountain  W.  Co.,  1S8  CaL  679,  682, 
71  Pac  Rep.  1128,  1186. 


§  1257.  NEW  TRIALS  AND  APPEALS.  The  provisions  of  part  two  of  this 
code,  relative  to  new  trials  and  appeals,  except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  title,  apply  to  the  proceedinge  mentioned  in  this  title; 
provided,  that  upon  the  payment  of  the  sum  of  money  assessed,  and  upon  the 
execution  of  the  bond  to  build  the  fences  and  cattle-guards,  as  provided  in  sec- 
tion twelve  hundred  and  fifty-one,  the  plaintiff  shall  be  entitled  to  enter  into, 
improve,  and  hold  possession  of  the  property  sought  to  be  condenmed  (if  not 
already  in  possession)  as  provided  in  section  twelve  hundred  and  fifty-four,  and 
devote  the  same  to  the  public  use  in  question;  and  no  motion  for  new  trial  or 
appeal  shall,  after  such  payment  and  filing  of  such  bond  as  aforesaid,  in  any 
manner  retard  the  contemplated  improvement.  Any  money  which  shall  have  been 
deposited,  as  provided  in  section  twelve  hundred  and  fifty-four,  may  be  applied 
to  the  payment  of  the  money  assessed,  and  the  remainder,  if  any  there  be,  shall 
be  returned  to  the  plaintiff. 

History:  Enacted  March  11,  1872;  amended  April  1,  1878,  Code  Axndta. 
1877-8,  p.  109;  March  27,  1897,  Stats,  and  Amdta.  1897,  p.  188;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  195,  act  held  uncon- 
stitutional, see  history,  $5  ante;  amendment  re-enacted  March  9,  1903,  Stats, 
and  Amdts.  1903,  p.  110. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Appeal  lies  from  judgment. 

3.  Same  —  By  defendant  —  Upon  question  of 

compensation. 

4.  Same — Judgment  on  appeal  by  petitioner. 
5, 6.  Final  order  of  condemnation. 

7.  New  trial — Properly  granted,  when. 

8.  Special  proceeding  —  Action  for  condemna- 

tion is. 

9.  Same — Appeal. 

10.  Same — "Party  aggrieved." 

11.  Undertaking  on  appeal. 

1.  APPI^IESD,  CITBD,  CONSTRUED,  RES- 
FBRRBD  TO,  etc.,  in:  People  vs.  Pfelffer,  69 
Cal.  89,  90  (applied);  Los  Angeles  P.  &  O.  R. 
Co.  vs.  Rumpp,  104  Cal.  20,  27,  37  Pac.  Rep. 
869   (applied). 

A«  to  new  trials,  see  note  by  Robert  Desty, 
2  L.  R.  A.  422. 

3.  APPEAL  LIBS  FROM  JUDGMENT  in  pro- 

ceedlngr  to  condemn  lands  to  use  of  corpora- 
tion.— Sacramento   P.   &  N.   R.  Co.  vs.  Harlan, 
24  Cal.  334.  337;  San  Francisco  &  S.  J.  R.  Co. 
vs.  Mahoney.  29  Cal.  112,  116. 
See  pars.  7-9  this  note. 

8.  By  defendant — ^Upon  qnestlon  of  compeit- 
■atlon  alone,  abandoning  all  other  defenses, 
docs  not  vacate  the  Judgment. — Los  Angeles 
P.  &  G.  R.  Co.  vs.  Rumpp,  104  Cal.  20,  27,  87 
Pac.   Rep.    869. 

4.  Judgment  on  appeal  by  the  petitioner — 
Where  more  than  one  trnet  of  land  Is  affected, 
may  reverse  as  to  one  and  affirm  as  to  the 
others.— Stockton  &  C.  R.  Co.  vs.  Oalgiant  49 
Cal.  139,  140. 


8.     FINAL     ORDER     OF     COBTDEMHATIOlf 

must  be  considered  a  special  order  made  after 
final  Judflrment,  from  which  an  appeal  must  be 
taken  within  sixty  days  after  its  entry.— Cali- 
fornia So.  R.  Co.  vm.  Southern  Pac.  R.  Co.,  67 
CaL  69,  68,  7  Pae.  Rep.  128. 

6.  Is  order  made  after  final  Judgment,  and 
is  appealable. — City  of  Los  Angeles  vs.  Pom- 
eroy,  182  Cal.  840,  841,  64  Pac.  Rep.  477.  See 
Qlenn  Co.  vs.  Johnston,  129  CaL  404,  408,  409, 
62   Pac.  Rep.   66. 

T.     N'BW    TRIAL»--Pro»erly    srantod    when 

the  decision  Is  wrong  upon  the  evidence. — ^Mon- 
terey Co.  vs.  Cushlng.  88  CaL  607,  610,  611,  2S 
Pac  Rep.  700. 

8.  SPECIAL  PROCEEDING— AeCton  for  eon- 
demnatlon  1%  from  final  Judgment  in  which  an 
appeal  may  be  taken.— People  vs.  Pfelffer,  69 
CaL  89,  90. 

0.  Appeal  in  proceedings  for  condemnation 
may  be  taken  by  party  aggrieved. — People  vs. 
Pfelffer,  supra;  Stockton  &  C  R.  Co.  vs.  Oal- 
glani,   49  CaL   139,   140. 

See  pars.  2-4  this  note. 

10.  *VmvtT  aggrieved**  means  a  party  to  the 
action  or  a  person  aggrieved  thereby. — ^People 
vs.  Pfeiffer,  69  Cal.  89,  91.  See  Adams  vs. 
Woods,  8  Cal.  306,  816. 

IL  UNDERTAKING  for  three  hundred  dol- 
lars, provided  for  by  8  941  ante,  given  on  ap- 
peal from  final  order  of  condemnation,  stays 
all  proceedings  in  court  below. — City  of  Los 
Angeles  vs.  Pomeroy,  182  CaL  840,  841,  64  Pac 
Rep.  477. 


§  1258.    WHEN  TITLE  TAKES  EFFECT,  AND  OONSTRUOTION  OF.    With 
relation  to  the  acts  passed  at  the  present  session  of  the  legislature,  this  title  must 
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be  construed  in  the  same  manner  as  if  this*  code  had  been  passed  on  the  last  day 
of  this  session,  and  from  and  after  the  time  this  code  takes  effect,  all  laws  of  this 
state  in  relation  to  the  taking  of  private  property  for  public  uses  are  abolished, 
and  all  proceedings  had  in  the  exercise  of  the  powers  of  eminent  domain  must 
conform  to  the  provisions  of  this  title.  [ 

History:     Enacted  Hareh  11,  1878.  \ 

§1269.  WHEN  TITIiE  TAKES  EFFECT.  Title  seven  of  part  three  of  the 
Code  of  Civil  Procedure  of  the  state  of  California  (this  title)  shall  be  in  force  and 
effect  from  and  after  the  fourth  day  of  April,  one  thousand  eight  hundred  and 
seventy-two. 

History:     Added  April  1,  1878. 

§  1260.  OONSTBUOTION.  From  and  after  the  time  this  title  takes  effect,  it 
must  be  construed  in  the  same  manner  as  it  would  be  were  sections  four  and 
seventeen  of  this  code  in  force  and  effect. 

History:     Added  April  1,  1872. 

§  1261.  FENDINO  PROCEEDINaS  NOT  AFFECTED.  No  proceeding  to  en- 
force the  right  of  eminent  domain  conunenced  before  this  title  takes  effect,  is 
affected  by  the  provisions  of  this  title. 

History:     Added  April  1,  1878. 

§  1262.  BITLES  OF  FSACTICE.  Until  the  first  day  of  January,  one  thousand 
eight  hundred  and  seventy-three,  at  twelve  o'clock  tioon,  the  provisions  of  sec- 
tions twelve  hundred  and  fifty-six  and  twelve  hundi^ed  and  fifty-seven  of  this  title 
are  suspended,  and  until  then,  except  as  otherwise  provided  in  this  title,  the 
rules  of  pleading  and  practice  in  civil  actions  now  in  force  in  this  state  are 
applicable  to  the  proceedings  mentioned  in  this  title,  and  constitute  the  rules  of 
pleading  and  practice  therein.      ,    . 

History:     Added  April  1,  1878. 

§1263.  EXCEPTIONS.  Nothing  in  this  code  inust  be  construed  to  abrogate 
or  repeal  any  statute  providing  for  the  taking  of  property  in  any  city  or  town 
for  street  purposes.    • 

History:     Added  April  1,  1872. 

Applied*   cited,   conatnied,   referred   to,    etc,  647    (cited);    Bishop    ▼•.     Superior    Court,     S7 

In:  Reardon  vs.  City  and  County  of  San  Fran-  Cal.  226,  281,  25  Pac.  Rep.  436;  City  of  Pasa- 

cisco,  66  Cal.  492,  606,  6  Pac.  Rep.  317  (cited);  dena  vs.  Stlmson,  91  CaL  288,  247,  248,  27  Pac. 

Iforan  vs.  Ross,  79  Cal.  169,  161,  21  Pac.  Rep.  Rep.  604  (cited). 

§  1264.    PBEFEBENCE  OF  FROCEEDINOS  OVEB  OTHER  OIVIL  ACTIONS, 

In  all  actions  brought  under  the  provisions  of  this  title,  to  enforce  the  right  of 
eminent  domain,  all  courts  wherein  such  actions  are  or  may  hereafter  be  pending, 
shall  give  such  actions  preference  over  all  other  civil  actions  therein,  in  the  matter 
of  setting  the  same  for  hearing  or  trial,  and  in  hearing  the  same,  to  the  end 
that  all  such  actions  shall  be  quickly  heard  and  determined. 

History:     Enacted  Mareh  16,  1903,  Stats,  and  Amdts.  1908,  p.  165. 
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TITLE  Vm. 

OF  ESCHEATED  ESTATEa 

§  1269.    Manner  of  eommeneing  proceedings  rela-  S  1271.  Appearance,  pleadings,  and  triaL 

tive  to  escheated  estates.  §  1272.    Proceedings  by  persons  claiming  escheated 

§  1270.    Beceiver  of  rents  and  profits  may  be  estates, 

appointed. 

§  1269.  MANNER  OF  COMMENCINa  PROOEEDINaS  RELATIVE  TO  ES- 
CHEATED ESTATES.  When  the  attorney-general  is  informed  that  any  real  estate 
has  escheated  to  this  state,  he  must  file  an  information  in  behalf  of  the  state  in  the 
superior  court  of  the  county  in  which  such  estate,  or  any  part  thereof,  iS  situated, 
setting  forth  a  description  of  the  estate,  the  name  of  the  person  last  seized,  the 
name  of  the  occupant  and  person  claiming  such  estate,  if  known,  and  the  facts 
and  circumstances  in  consequence  of  which  the  estate  is  claimed  to  have  escheated, 
with  an  lillegation  that,  by  reason  thereof,  the  state  of  California  has  right  by  law 
to  such  estate.  Upon  such  information,  a  summons  must  issue  to  such  person, 
requiring  him  to  appear  and  answer  the  information  within  the  time  allowed  by 
law  in  civil  actions;  and  the  court  must  make  an  order  setting  forth  briefly  the 
contents  of  the  information,  and  requiring  all  persons  interested  in  the  estate  to 
appear  and  show  cause,  if  any  they  have,  within  forty  days  from  the  date  of  the 
order,  why  the  same  should  not  vest  in  this  state ;  which  order  must  be  published 
for  at  least  one  month  from  the  date  thereof,  in  a  newspaper  published  in  the  county, 
if  one  be  published  therein,  and  in  case  no  newspaper  is  published  in  the  county,  in 

some  other  newspaper  in  this  state. 
• 

History:     Enacted  March  11,  1872;    amended  April  16,  1880,  Code  Amdts. 

1880  (C.  G.  P.  pt.),  p.  110;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 

Amdts.  1900-1,  p.  195,  act  held  unconstitutional,  see  history,  S  5  ante. 


1.  Applied,  cited,  construed^  referred  to. 
8.  Action  by  8tate-*Complamt,  sufficient-^As 
to  resident  heirs,  when. 

8.  Same  —  Same  —  As  to  non-resident  alien 
heirs,  when. 

4.  Same — Limitation  on. 

5.  Same — Necessary  to  bar  rights. 

6.  Same — Time  for  proceedings  restricted. 
7, 8.  Appeal  by  state — Alien  heirs  not  aif eotedf 

when. 

9.  Appearance  to  claim  estate. 
10,11.  Constitutional  provisions. 
12, 13.  Limitation  of  action  by  heirs. 

14.  Non-resident   aliens— Share   equally  with 
resident  heirs. 

15.  Same— Estate  vests  in. 

1.  APPLIBD,  CITBD,  COlfSTRUBD,  RB- 
FERRBD  TO,  etc.,  in:  Estate  of  Billings,  66 
I  Cal.  593,  695,  4  Pac.  Rep.  689  (applied);  Lyons 
!  vs.  State,  67  Cal.  680,  881,  7  Pac,  Rep.  768 
(Cited):  Estate  of  Pendergast,  143  Cal.  186, 
140,  141.  76  Pac.  Rep.  962  (cited);  Estate  of 
Miner,  143  Cal.  194,  197,  198  (construed  with 
eg  474,  4480  Pol.  Code),  801.  202  (discussed  by 
Henshaw,  J.,  dls.  op.).  206,  207  (discussed  by 
Bcatty,  C.  J.).  76  Pac.  Rep.  968;  State  vs.  Mil- 
ler (Cal.  April  11,  1906,  86  Pac.  Rep.  609  (con- 
strued and  applied). 

As  to  dutr  of  attomey-ffeMeralt  see  KBRR*8 
CYG.  POL.  CODB  9  474  and  note. 


As  to  wbea  proportjr  eseheat%  see  KSIRR'S 
CYC.   POL.    CODB   8  41. 

A«  to  anclalmed  realty  of  non-realileat 
alleaa  each  eating  to  mtmte,  see  KBRR'S  CYC. 
CIT.  CODB  S  672  and  note. 

5.  ACTION  BY  STATE  —  Complaint,  auS- 
eteat — ^Aa  to  rcaldeat  taelrsy  when  it  alleges 
there  is  "no  wife  or  kindred  of  any  kind  or 
decree"  and  "there  are  no  heirs  to  take  the 
estate.*'— State  vs.  Miller  (Cal.  April  11,  1906), 
86  Pac.  Rep.  609.  See  People  ex  rel.  Attorney- 
General  vs.  Roach,  76  CaL  294,  296,  18  Pac. 
Rep.  407. 

8.  Same— Aa  to  non-realdent  alien  heirs, 
whan  it  alleges  that  none  have  appeared  with- 
in five  years  to  claim  the  estate.— State  vs. 
Miller,  supra. 

4.  Limitation  on,  none  when  attorney-gen- 
eral shall  commence  action  to  have  property 
escheated.--State  vs.  Smith,  70  CaL  168,  167,  18 
Pac.  Rep.  121. 

6.  Neeeeaary  to  har  rlffhta  of  citizen  heirs. 
—See  pars.  12,  IS  this  note. 

6.     Time   for  proeeedlnv. — ^Reatrleted  to  Ave 

years  after  death  of  intestate,  within  which 
time  alien  heirs  may  appear  (see  pars.  9.  12, 
18  this  note)  and  claim  the  property;  an  action 
by  the  state  before  five  years  have  elapsed 
is  premature.— State  vs.  Smith,  70  CaL  153,  156. 
18  Paa  Rep.  181;  People  ex  rel.  Attorney-Gen- 
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eral  vs.  Roach,  76  Cal.  294,  296,  18  Pac.  Rep. 
407. 
See  KSRa*8  CYC  CIT.  CODB  9  672  and  note. 

7.  APPBAJ«  BY  STATE  from  order  of  dis- 
tribution, when  It  is  claimed  the  estate  should 
be  e8cheated.~See  Estate  of  Penderffast,  148 
Cal.  135,  76  Pac.  Rep.  962. 

&  Aliea  hclra  not  affected  whea  parties  to 
decree,  but  not  made  parties  upon  appeal  by 
due  service  of  proper  notice  upon  them. — Estate 
of  Pendersast.  supra. 

•.  APPEAR ANCB  TO  CLAIM  estate  by  non- 
resident heir  must  be  made  within  five  years 
and  property  claimed  by  action  or  act. — Estate 
of  Pendersast,  148  Cal.  186,  140,  76  Pac  Rep. 
962. 

See  KBRR*S  CTOL  CIT.  CODB  9  672  and  note. 

10^     CONSTITUTIONAL  PROVISIONS  dO  not 

inhibit  leeislature  from  extending  rigrht  of 
inheritance  to  non-resident  alien  heirs. — Estate 
of  BUIlnffs,  66  CaL   698,  696,  4  Pac  Rep.   689. 


See  Lyons  vs.  State,  67  CaL  880,  881,  886,  7  Pao. 
Rep.    768. 

11.  Under  constitution  of  1849  same  ruling 
was  made.— People  vs.  Rogers,  18  Cal.  159. 

IS.     LIMITATION  OF  ACTION— Cttlsen  kalni 

are  not  barred  by  any  limitation  where  no 
action  has  been  brought  by  the  state  to  have 
the  money  declared  escheated  to  the  state 
(Henshaw,  McFarland,  and  Lorigan,  JJ.,  dis- 
senting).— Estate  of  Miner,  148  Cal.  194,  197, 
198,  76  Pac.  Rep.  968. 

See  KBRR*S  CYC.  POU  CODB  9  4480  and  note. 

18.  NoB-reeident  alien  lielr»  is  five  years.— 
See  par.  9  this  note. 

14.  NON-RBSIDENT  ALIENS— Share  efinaUy 
with  resident  heirs,  of  the  same  degree  of 
kindred,  in  estate  of  intestate.— Estate  of  Bil- 
lings, 66  Cal.  593,  595,  4  Pac.  Rep.  639. 

18.    Estate  vests  In  non-resident  alien  heirs, 
and  not  in  state. — ^Lyons  va  State,  67  CaL  880 
886,  ^  Pac  Rep.  768. 

See  post  9  1272  and  note  pars.  9-12. 

§  1270.  EEOEIVEB  OF  BENTS  AND  PBOFITS  MAT  BE  APPOINTED.  The 
court,  upon  the  information  being  filed  and  upon  the  application  of  the  attorney- 
general,  either  before  or  after  answer,  upon  notice  to  the  party  claiming  such 
estate,  if  known,  may,  upon  sufficient  cause  therefor  being  shown,  appoint  a  receiver 
to  take  charge  and  receive  the  rents  and  profits  of  the  same  until  the  title  to  such 
real  estate  is  finally  settled. 

History:  Enacted  March  11,  1872;  amended  bj  Code  Commission,  Act  March 
S,  1901,  Stats,  and  Amdts.  1900*1,  p.  195,  act  held  unconstitutional,  see  history, 
S  5  ante. 


Applied,  elted,  eonstr«e4l,  referred  to,  etc.. 
In:  Estate  of  Pendersast,  148  Cal.  135.  140,  141, 
76  Pac.  Rep.  962  (cited);  Estate  of  Miner,  148 
Cal.  194,  197,  198  (construed  with  other  sec- 
tions), 201,  202  (discussed  by  Henshaw,  J.,  in 


dia  op.),  206,  207  (discussed  by  Beatty,  C  J.), 
76  Pac.  Rep.  968. 

As  to  appolatment  of  reeelTer,  generally,  see 
ante  99  664-569  and  notes. 


§  1271.  APPEABANOE,  PLEADIN08»  AND  TSIAL.  AU  persons  named  in 
the  information  may  appear  and  answer,  and  may  traverse  or  deny  the  facts 
stated  in  the  information,  the  title  of  the  state  to  lands  and  tenements  therein  men- 
tioned, at  any  time  before  the  time  for  answering  expires,  and  any  other  person 
claiming  an  interest  in  such  estate  may  appear  and  be  made  a  defendant,  and  by 
motion  for  that  purpose  in  open  court  within  the  time  allowed  for  answering;  and 
if  no  person  appears  and  answers  within  the  time,  then  judgment  must  be  ren- 
dered that  the  state  be  seized  of  the  lands  and  tenements  in  such  information 
claimed.    But 

If  any  person  appear  and  deny  the  title  set  up  hy  the  state,  or  traverse  any 
material  fact  set  forth  in  the  information,  the  issue  of  fact  must  be  tried  as 
issues  of  facts  are  tried  in  civil  actions.  If,  after  the  issues  are  tried,  it  appears 
from  the  facts  found,  or  admitted,  that  the  state  has  good  title  to  the  land 
and  tenements  in  the  information  mentioned,  or  any  part  thereof,  judgment  must 
be  rendered  that  the  state  be  seized  thereof,  and  recover  costs  of  suit  against 
the  defendants. 

[Order  escheatbig  property— Sale  and  report— Setting  aside  or  oonflrming  sale.] 
In  any  judgment  rendered,  or  that  has  heretofore  been  rendered  by  any  court 
of  competent  jurisdiction,  escheating  real  property  to  the  state,  on  motion  of 
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the  attorney-general,  the  court  shall  make  an  order  that  said  real  property  be 
sold  by  the  sheriff  of  the  county  where  the  same  is  situate,  at  public  sale,  for 
gold  coin,  after  giving  such  notice  of  the  time  and  place  of  l^ale  as  may  be 
prescribed  by  the  court  in  the  said  order;  that  the  sheriff  shall,  within  five  days 
after  such  sale,  make  a  report  thereof  to  the  court,  and  upon  the  hearing  said 
report,  the  court  may  exaniine  the  said  report,  and  witnesses  in  relation  to  the 
same,  and  if  the  proceedings  were  unfair,  or  the  sum  bid  disproportionate  to 
the  value,  and  if  it  appear  thai  a  sum  exceeding  such  bid  at  least  ten  per  cent, 
exclusive  of  the  expense  of  a  new  sale,  may  be  obtained,^  the  court  may  vacate 
the  sale,  and  direct  another  sale  to  be  had,  of  which  notice  must  be  given,  and 
the  sale  in  all  respects  conducted  as  if  no  previpus  sale  had  taken  place. 

If  an  offer  of  ten  per  cent  more  in  amount  than  that  named  in  the  report  be 
made  to  the  court  in  writing,  by  a  responsible  person,  the  court  may,  in  its 
discretion,  accept  such  offer,  and  confirm  the  sale  to  such  person,  or  order  a 
new  sale.  If  it  appears  to  the  court  that  the  sale  was  legally  made,  and  fairly 
conducted,  and  that  the  sum  bid  is  not  disproportionate  ^o  the  value  of  the 
property  sold,  and  that  a  greater  sum  than  ten  per  cent,  exclusive  of  the  ex- 
pense of  a  new  sale,  cannot  be  obtained,  or  if  the  increased  bid  above  men- 
tioned be  made  and  accepted  by  the  court,  the  court  must  make  an  order 
confirming  the  sale,  and  directing  the  sheriff  in  the  name  of  the  state,  to  execute 
to  purchaser,  or  piirchasers  a  conveyance  of  said  property  sold;  and  said 

Conveyance  shall  vest  in  the  purchaser,  or  purchasers  all  the  right  and  title 

of  the  state  therein,  and  the  'sheriff  shall,   out   of   the  proceeds   of   such    sale, 

pay  the  cost  of  said  proceedings  incurred  on  behalf  of  the  state,  including  the 

expenses  of  making  such  sale,  and  also  an  attorney's  fee,  if  additional  counsel 

was  employed  in  said  proceedings,  to  be  fixed  by  the  court,  not  exceeding  ten 

per  cent  oh  the  amoupt  o£  such  sale,  and  the  residue  thereof  shall  be  paid  by 

said  sheriff  into  the  state  treasury. 

History:  Enacted  March  11.  1872;  amended  MaMh  2,  1881,  Stats,  and  Amdts. 
1881,  p.  11;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Anoidts.  1900-1, 
p.  196,  act  held  unconstitutional,  see  history*  §  6  ante. 

Applied*  cited,  conitrved,  deferred  to,  etc..  in:   .       As  to  eo«t«,  see  ante  1 1021  et  seq.  and  notes. 
Lyons   vs.  State.  67   Cal.  880,   383.  7   Pac.   Rep.  As  to  tssvc  of  tmet,  see  ante  H  S90,  592  and 

763  (Cited);  Estate  of  Pendergast,  143  Cal.  135,  notes. 

140.    141,    76    Pac.    Rep.    962    (cited).    State    vs.  as  to  Jadvnueat,  see  ante  H  585,  664  and  notes. 

Miller    (Cal.  April   11.   1906).   86   Paa   Rep    609  As  to  tlaie  wtthio  whicii  state  nUky  hrimm  ■«• 

(construed  and  applied).  tloa  co  have  property  eaelieated,  see  ante  51269 

As   to  appearaacc   In   proeeodliiffs*   see   ante  and  note  par.  6. 
8  1014  and  note.  As^to  srtal,  see  aate  11600-645  and  notes. 

As  to  answer,  see  ante  I  487  and  note. 

U272.    PBOCEEDINOS  B7  PERSONS  CLAIMINO  ESCHEATED  ESTATES 

Within  twenty  years  after  judgment  in  any  proceeding  had  uhder  this  title,  a 
person  not  a  party  or  privy  to  such  proceeding  may  file  a  petition  in  the  supe- 
rior court  of  the  county  of  Sacramento,  showing  his  claim  or  right  to  the  prop- 
erty, or  the  proceeds  thereof. 

A  copy  of  Buoh  petition  must  be  served  on  the  attomey-genertkl  at  leadt  twenty 
days  before  the  hearing  of  the  petition,  who  must  answer  the  same;  ieind  the 
court  thereupon  must  try  the  issue  as  issues  are  tried  in  civil  actions,  land  if  it 
be  determined  that  such  person  is  entitled  to  the  property,  or  the  proceeds 
thereof,  it  must  order  the  prpperty ,  if  it  has  not  been  sold,  t6  be  delivered  to 
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Mm,  or  if  it  has  been  sold  and  the  proceeds  paid  into  the  state  treasury,  then  it 
must  order  the  controller  to  draw  his  warrant  on  the  treasury  for  the  payment 
of  the  same,  but  without  interest  or  cost  to  the  state,  a  copy  of  which  order, 
under  the  seal  of  the  court,  shall  be  a  sufficient  voucher  for  drawing  such 
warrant. 

AU  persons  who  fail  to  appear  and  file  their  petitions  within  the  time  limited 
are  forever  barred,  saving,  however,  to  infants,  married  women,  and  persons  of 
unsound  mind,  or  persons  beyond  the  limits  of  the  United  States,  the  right  to 
appear  and  file  their  petitions  at  any  time  within  the  time  limited,  or  five  years 
after  their  respective  disabilities  cease. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  110;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  197,  act  held  unconstitutional,  see  history,  §  6  ante. 


1.  Applied,  dted,  construed,  referred  to. 

2.  Appeal  by  state. 

3.  Same — Alien  heirs  not  made  parties. 

4«  Appearing  and  claiming  property — Lim- 
itation on  right. 

5.  Same — "So  action  to  escheat. 

6.  How  property  claimed — Personal  appear- 

ance. 

7.  Non-tesident  aliens. 

8.  Same — May  inherit. 

9.  Property  of  intestate — ^Vests  in  non-red- 

dent  alien  heirs. 
10-12.  Same — Constitution  does  not  prohibit. 

1.  APPLIED,  CITBD,  CONSTRUE2D,  RB- 
rERRED  TO,  etc.,  in:  Sstate  of  Billlnss,  65  Cal. 
693.  596.  4  Fac  Rep.  639  (applied);  Lyons  vs. 
State.  67  Cal.  380,  881,  883,  7  Pac.  Rep.  763  (con- 
strued with  §  672  Civ.  Code);  State  vs.  Smith,  70 
Cal.  153,  157»  12  Pac.  Rep.  121  (construed  with 
1 672  Civ.  Code) ;  Estate  of  Pendergast,  143  Cal. 
135.  140,  141,  76  Pac.  Rep.  962  (applied);  Estate 
of  Miner,  148  Cal.  194,  197,  198  (construed  with 
other  sections),  201,  202  (discussed  by  Hen- 
shaw,  J.,  In  dls.  f^ii.),  206,  207  (discussed  by 
Beatty,  C.  J.>t  76  Pac.  Rep.  968. 

1.  APPEAL  BT  STATE  may  be  taken  by 
service  of  proper  notice  upon  heirs  and  claim- 
ants, foreign  and  resident — Estate  of  Pender* 
cast  148  Cal.  136,  140,  141,  76  Pac.  Rep.  962. 

S.  Allen  heirs  mot  made  pdrtiee  by  due  ser- 
vice of  notice  not  affected. — Estate  of  Pender- 
vast  143  Cat  186,,140,  141,  76  Pac.  Rep.  962. 

4  APPEARING  AND  CLAIMING  PROP- 
ERTY— LlmltatloB  OB  rtffht  of  five  years;  but 
any  appearance  within  the  state,  and  the  as- 
sertion of  a  claim  to  the  property  e.  g.  by  ac- 
tion tn  court  by  taking  possession  of  or  by 
conveying  It.  will  be  sufficient  to  protect  inter- 
ests.—State  ▼«.  Smth,  70  Cat  168,  167,  12  Pac. 
Rep.  121. 

S.    No  aetloB  to  eaeheat  the  money  havlnfi: 
been  brought  by  the  state,  where  the  estate  of 
the  intestate  has  been  sold  and  proceeds  d6« 
a  a  P.— 118 


posited  in  the  state  treasury,  the  above  limita- 
tion does  not  apply,  and  action  to  secure  such 
money  may  be  maintained  by  non-resident  alien 
heir  more  than  20  years  after  placed  with 
treasurer.— Estate  of  Miner,  148  Cal.  194,  197, 
76  Pac.  Rep.  968  (Henshaw,  McFarland  and 
Lorigan,  J.J.,  dissent). 

«.  HOTir  PROPERTY  CLAIMBI>— Personal 
appearance  by  a  non-resident  alien  is  not 
necessary;  he  may  act  through  attorney.— 
Lyons  va  State,  67  Cal.  880,  884,  7  Pac  Rep. 
763. 

7.  NON-RBSIDBNT  ALIENS  are  persons  who 
are  neither  citizens  of  the  United  States  nor 
residents  of  the  state. — State  vs.  Smith,  70  Cat 
163,  12  Pac.  Rep.  121. 

8.  May  Inherit  property,  and  there  is  noth- 
ing in  the  constitution  to  the  contrary. — Lyons 
vs.  State,  67  Cal.  880,  882,  7  Pac.  Rep.  768.  See 
People  vs.  Rogers,  18  Cat  169;  Estate  of  Bil- 
lings, 64  Cal.  427,  1  Pao.  Rep.  701;  Purezell  vs. 
Smidt  21  Iowa  640. 

9.  PROPERTY  OF  INTESTATE— Vests  In 
non-resident  alien  helrsy  and  not  in  state,  sub- 
ject to  be  devested  by  failure  to  appear  and 
claim  within  five  years. — Lyons  va  State,  67 
Cal.  880,  884,  7  Pac.  Rep.  768. 

10.  Constltvtlon  does  not  prohibit  legislature 
from  conferring  upon  non-resident  foreigners 
the  same  rights  to  inherit  property  as  are 
granted  by  that  Instrument  to  resident  foreign- 
ers.—State  vs.  Smith,  70  Cal.  163,  167,  12  Pac. 
Rep.  121. 

11.  The  interest  of  non-resident  alien  who 
fails  for  five  years  to  appear  and  claim  the 
property  passes  to  the  state,  and  he  is  after 
that  time  barred  of  all  right. — Estate  of  Pen- 
dergast,  148  Cal.  186,  140,  76  Pac.  Rep.  962. 

12.  Consequently  where  no  administration 
was  had  for  28  years  after  death  of  intestate 
a  decree  of  distribution  to  non-resident  alien 
heirs  was  erroneous.— Estate  of  Pendergast, 
supra. 
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OF  CHANGE  OF  NAHE& 

§1275.    Jurisdiction.  $1277.    Piiblieation  of  petition  for. 

3  1276.    Application  for  ehango  of  namey  bow     §  1278.    Hearing  of  application  and  remonstraiiee 
made.  §  1279.    Betum  bj  eoonty  clerk. 

§  1275.  JUBISDICTION.  Applications  for  change  of  names  must  be  heard  and 
determined  by  the  superior  courts. 

History:     Enacted  March  11.  1872;    amended  April  23,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  117.  ' 

Applied,  Hted,  constmed,  referred  to»  etc..  In:  Con<«tl««tloB«IltT  of  provtaloa    for  changlnflT 

Matter  of  La  Socl6t6  Francaise   etc..   128   Cal.  name  oc  corporation  upheld  in  Matter  of  La  So - 

625,  626,  66  Pao.  Rep.  468  (construed  constitu-  ci6t6  Francaise  etc,  12S  Cal.  686,  628,  68  Pac. 

tional).  Rep.  468. 

§1276.    APPLICATION    FOB    OHANOE    OF    NAME,    HOW    MADE.      All 

applications  for  change  of  names  must  be  made  to  the  superior  court  of  the 
county  where  the  person  whose  name  is  proposed  to  be  changed  resides,  by 
petition,  signed  by  such  person;  and  if  such  person  is  under  twenty-one  years 
of  age,  if  a  male,  and  under  the  age  of  eighteen  years  of  age,  if  a  female,  by  one  of 
the  parents,  if  living,  or  if  both  be  dead,  then  by  the  guardian;  and  if  there 
be  no  guardian,  then  by  some  near  relative  or  friend. 

The  petition  must  specify  the  place  of  birth  and  residence  of  such  person,  his 
or  her  present  name,  j;he  name  proposed,  and  the  reason  for  such  change  of 
name,  and  must,  if  the  father  of  such  person  be  not  living,  name,  as  far  as 
known  to  the  petitioner,  the  near  relatives  of  such  person,  and  their  place  of 
residence. 

Any  religious,  benevolent,  literary,  scientific,  or  other  corporation,  or  any  cor- 
poration bearing  or  having  for  its  name,  or  using  or  being  known  by  the  name 
of  any  benevolent  or  charitable  order  or  society,  may,  by  petition,  apply  to  the 
superior  court  of  the  county  in  which  its  articles  of  incorporation  were  originally 
filed,  or  in  which  the  property  of  such  incorporation  is  situated,  for  change  of  its 
corporate  name.    Such 

Petition  must  be  signed  by  a  majority  of  the  directors  or  trustees  of  the  cor- 
poration, and  must  specify  the  date  of  the  formation  of  the  corporation,  its 
present  name,  the  name  proposed,  and  the  reason  for  such  change  of  name. 
Upon  filing  such  petition,  on  behalf  of  such  corporation,  the  same  proceedings 
shall  be  had  as  upon  applications  for  chaneres  of  names  of  natural  persons,  and 
no  banking  corporation  hereafter  organized  shall  adopt  or  use  the  name  of  any 
friendly  association. 

History:     Enacted  March  11,  1872;  amended  March  28,  1878,  Code  Amdts. 
1877-8,  p.  110;  April  23, 1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  117;    March  12, 
1885,  Stats,  and  Amdts.  1884-5,  p.  112;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  197,  act  held  uuconstitutional,  see  history,  §5  ante. 

1.     APPLIED,     CITED,     CONSTRUED,     RE-  2.     CONSTRUCTION— «<Or  other  eorpomttoB,** 

FBRRED    TO,   etc.,    in:    Matter    of   La   Soci6t6  in   this  section   is   not   limited   to   include  only 

F'rancaise   etc.,   123   Cal.   626,   626.   530,   66   Pac.  corporations  ejusdem  veneris  with   those  spe- 

Rep.    468    (construed    with    tt  8609,    3634    Civ.  dflcaily    enumerated.  —  Matter    of    La    Soci6t6 

Code).  Francaise  etc.  123  CaL  626,  630,  66  Pac  Rep.  468. 
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§1277.  PUBLICATION  OP  PETITION  TOE.  Upon  the  filing  of  tHe  said 
petition  the  court  shall  thereupon  make  an  order  reciting  the  filing  of  the 
application,  the  name  of  the  person  or  corporation  by  whom  it  is  filed  and  the 
name  proposed,  and  directing  all  persons  intei-ested  in  said  matter  to  appear 
before  the  court,  at  a  time  and  place  specified,  not  less  than  four  or  more  than 
eight  weeks  from  the  time  of  making  such  order,  to  show  cause  why  the  appli- 
cation for  change  of  name  should  not  be  granted. 

A  copy  of  the  order  to  show  cause  must  be  published  for  four  successive  weeks 
in  some  newspaper  of  general  circulation  to  be  designated  in  the  order,  printed 
in  the  county,  if  a  newspaper  be  printed  therein,  or,  if  no  newspaper  be  printed 
in  the  covu)ty,  a  copy  of  such  order  to  show  cause  shall  be  posted  by  the  clerk 
of  the  court  in  three  of  the  most  public  places  in  the  county  in  which  the  court 
is  held,  for  a  like  period. 

Proof  must  be  made  to  the  satisfaction  of  the  court,  of  suAh  publication,  or 
posting,  at  the  time  of  the  hearing  of  the  application. 

History:  Bnaeted  March  11,  1872;  amended  by  Code  Coinmission^  Aet  Mareh 
8,  1901,  StatB.  and  Aindts.  3900-1,  p.  198,  act  held  ancoiistitutional,  see  history, 
i  5  ante;   March  3,  1905,  Stats,  and  Arndts.  1905,  p.  40. 

Applied,  eltca*  eonstraed,  referred  to,  etc.,  in:  Matter  of  La  Soci6t6  Francaiae  etc.,  128  Cal. 
5S5»  (26,  66  Pac.  Rep.  458  (construed). 

§  1278.  HEARma  OF  APPLICATION  AND  REMONSTRANCE.  Such  appli- 
cation must  be  heard  at  such  time  as  the  court  may  appoint,  and  objections  may 
be  filed  by  any  person  who  can,  in  such  objections,  show  to  the  court  good 
reason  against  such  change  of  name.  On  the  hearing,  the  court  may  examine  on 
oath  any  of  the  petitioners,  remonstrants,  or  other  persons,  touching  the  appli- 
cation, and  may  make  an  order  changing  the  name,  or  dismissing  the  application, 
as  to  the  court  may  seem  right  and  proper.  Provided,  that  if  the  applicant  for 
a  change  of  name  be  a  corporation,  such  applicant  shall  file  in  court  at  the  time  of 
hearing  the  application,  the  certificate  of  the  secretary  of  state,  that  the  name 
desired  to  be  used  by  the  applicant,  is  not  the  corporate  name  of  any  corpora- 
tion existing  at  said  time,  and  that  said  name  does  not  so  closely  resemble  the 
name  of  any  such  existing  corporation  as  will  tend  to  deceive. 

History:  Enacted  Mareh  11,  1872;  amended  April  23,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  117;   March  14,  1905,  State,  and  Amdts.  1905,  p.  99. 

Aypltedy  elte4,  coii«tra«d,  reC«rved  to^  etc..  In:  Matter  of  La  8oci6t6  Francalee,  etc.,  128  Cal. 
125,  62«.  66  Pac.  Rep.  468. 

§1279.  BETXTBN  BY  COUNTY  CLERK  Each  county  clerk  sTiall  annually, 
in  the  month  of  January,  make  a  return  to  the  office  of  the  secretary  of  state  of 
all  changes  of  names  made  in  the  superior  court  of  his  county  under  this  title. 

9 

Such  return  shall  show  the  date  of  the  decree  of  the  court,  original  name,  name 
decreed,  and  residence.  Such  returns  shall  be  published  in  a  tabular  form  with 
the  statutes  first  published  thereafter. 

History:     Enacted    March    13,    1874,  Code  Amdts.  1873-4,  p.  418;   amended 
April  23,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  118. 

Applied*    cited,    eoiuitraed,    referred   to»   etc^  in:  Matter  of  La  8ocl4t4  Francaiae  eta»  1S2  CaL 
(XS,  526.  66  Pao.  Bep.  466  (construed). 


8 1381       (1796) 


▲RBmiATIOIf,  WHAT  MAT  BM  aVBWnTTMBD  TO,  WHBlf. 


[Pt.UI. 


TITLE   X. 


OP  ABBITBATIONa 


§  1281.  T^hat  may  be  submitted  to  arbitration, 
and  when. 

S  1282.  Submission  to  arbitration  to  be  in  writ- 
ing. 

S  1283.  Submission  may  be  entered  as  an  order 
of  the  court.    Revocation. 

S  1284.    Powers  of  arbitrators. 

S 1285.  Majority  of  arbitrators  may  deter- 
mine any  question.  They  must  be 
sworn. 


S  1286.    Award  to  be  in  writing.  When  judgment 

to  be  entered. 
fi  1287.    Award  may  be  yaeated  in  certain  cases. 
S  1288.     Court  may,  on  motion,  modify  or  correct 

the  award. 
S1289.    Decision,  on  motion,  subject  to  appeal, 

but  not  the  judgment  entered  before 

motion. 
S  1290.    If  submission  be  revoked  and  an  action 

brought,  what  to  be  recovered. 


§  1281.      WHAT  MAT  BE  SUBMITTED  TO  ABBITBATION,  AND  WHEN. 

Persons  capable  of  contracting  may  submit  to  arbitration  any  controversy  wtiich 
might  be  the  subject  of  a  civil  action  between  them,  except  a  question  of  title 
to  real  property  in  fee  or  for  life.  This  qualification  does  not  include  questions 
relating  merely  to  the  partition  or  boundaries  of  real  property.  * 

History:     Enacted  March  11,  1872,  re-enactment  of  §380  Practice  Act 


1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Authority  of  clerk  to  enter  submission — Stip- 

ulation required. 

4.  Commencement  of  suit  —  Notice  of  award 

prerequisite. 

5.  Fire  insurance — Award  upon  limited  submis- 

sion. 

6.  Jurisdiction  —  Award  based  on  submission 

not  statutory. 

7.  Jurisdiction  of  parties. 

8.  Submission  of  question  of  loss  by  fire  to 

arbitration. 

1.  APPLIBD,  CITE2D,  CONSTRUED,  RXS- 
FESRRBD  TOy  etc. — 1.  Code  ••ectloB. — ^Mahoney 
vs.  Spring  Valley  W.  W.  Co.,  52  Cal.  169,  164 
(applied);  Kreiss  vs.  Hotallng,  96  CaL  617,  619, 
31  Pac.  Rep.  740   (applied). 

2.  Same — 2.  Praetlee  Act  §880. — ^Ryan  vs. 
Bouffherty,  30  Cal.  218,  221  (applied);  Pieratt 
vs.  Kennedy,  48  CaL  893,  394  (construed  with 
Practice  Act  §382). 

8.  AUTHORITY  OF  CLBRK  TO  BNTER 
SUBMISSION — supination   required. — It   may  be 

well  doubted  if  anything  short  of  stipulation 
unequivocally  authorizing  entry  of  submission 
by  clerk  will  confer  upon  that  officer  authority 
to  make  such  entry  in  his  register. — Pieratt  vs. 
Kennedy,  43  Cal.  393,  394. 

4.  COMMENCEMBNT  OF  SUIT— Notlee  of 
award  prerequisite. — Suit  cannot  be  based  upon 
an  award  made  under  common-law  submission 
until  notice  of  award  has  been  given,  this  be- 
ing necessary  prerequisite  to  commencement  of 
suit.~-Mahoney  vs.  Spring  Valley  W.  W.  Co., 
52  C^al.  159,  164. 

5.  fire:  INSURANCE — Award  upon  limited 
•obmlsBlon. — After  an  award  has  been  made 
under  submission  limited  to  determining 
amount  of  loss  sustained  by  plaintiff,  and  in- 
surer has  expressly  promised  to  pay  it,  in- 
sured may  maintain  an  action  either  upon 
policy  alleging  fact  of  award  for  purpose  of 


fixing  amount  of  recovery,  or  he  may  sue  upon 
new  or  subsequent  agreement  to  pay,  in  which 
latter  case  fact  of  agreement  is  material  and 
must  be  proven. — Stockton  C.  H.  &  A.  Wks.  vs. 
Olen's  F.  Ins.  Co.,  98  Cal.  657,  570,  33  Pac.  Rep. 
683. 

«.  JURISDICTION.— An  award  baaed  on  anb- 
Mlaalon  not  statutory  under  this  and  the. suc- 
ceeding sections  is  not  sufficient  basis  for 
Judgment  for  wSsnt  of  Jurisdiction. — Kreiss  vs. 
Hotaling,  96  Cal.  617,  619,  31  Pac.  Rep.  740. 

7.  JURISDICTION  OF  PARTIES.^It  does 
not  follow  that  because  matter  in  difference 
between  parties  may  be  submitted  by  them  to 
arbitration  that  court  of  record,  or  any  court, 
will  thereby  acquire  Jurisdiction  of  subject- 
matter  or  of  parties. — ^Ryan  vs.  Dougherty,  80 
Cal.  218,  221. 

8.  SUBSnSSION  OF  dURSTION  OF  LOSS  BY 
FIRE2  TO  ARBITRATION.— Where  complaint 
alleged  that  matter  submitted  to  arbitration 
was  question  of  amount  of  loss  sustained  by 
plaintiff,  and  court  so  finds,  and  where  in  addi- 
tion to  this  record  showed  that  in  submission 
itself  there  was  an  express  provision  to  effect 
that  appraisement  or  award  to  be  made  there- 
under should  not  operate  or  be  taken  as  waiver 
by  insurance  companies  or  any  of  them  of  any 
provision  or  condition  of  their  policies,  heM 
that  an  award  In  pursuance  of  such  submission 
does  not  fix  liability  of  insurer  to  pay  under 
policy,  but  only  determines  amount  to  be  paid 
in  event  that  there  is  any  liability  at  all,  and 
no  action  can  be  maintained  upon  an  award 
of  this  character  standing  alone. — Stockton  C. 
H.  &  A.  Works  vs.  Glen's  Falls  Ins.  Co.,  98 
Cal.  657,  670,  33  Pac.  Rep.  633.  See  Soars  vs. 
Home  Ins.  Co..  140  Mass.  343.  5  N.  E.  Rep.  149, 
Whipple  vs.  North  B.  &  M.  F.  Ins.  Co.,  11  R.  I. 
139. 

Aa  to  the  distlBCtlon  betweea  arbitration  and 
appraisement  or  ralnatlon  and  a  eomplete  dl«- 
ensalon   of  the   snbject»   with   nnmerona    cases 


nt.x.] 


SUBMISSION— BNTBRBD  AS   ORDBR— RESVOCATIOlf. 
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elte«»  see  California  A.  a  of  M.  K  Church  ts. 
Seits.  74  CaL  287,  291  et  seq..  16  Paoi  Rep.  839. 

As  to  subByssioB  of  eontroTersies  to  arbl- 
tmtlom  Im  seseml,  see  notes  14  Am.  Deo.  296* 
297,  30  Am.  Dec.  626-684,  29  Am.  Rep.  602-604. 
2  Am.  St.  Rep.  666-671,  18  Am.  St  Rep.  619. 

As  to  oat  cement  to  sabmit  anestloa  to  arbl- 
tmtioii«  when  valid,  see  note  2  Am.  St.  Rep.  568. 

As  to  aarreemeBt  to  sabmlt  aaestlons  artslBir 
aaSir  contraetsy  see  note  2  Am.  St.  Rep.  569- 
571. 

As  to  eaeevtoro  sabmltttaiT  elalBM  to  arbttm- 
tloa.  see  note  78  Am.  St.  Rep.  187. 

As  to  nardlaas,  sabmlsstoa  of  elalaM  for 
aad  asaloet  word,  see  note  89  Am.  St  Rep.  291. 

As  to  liability  of  lafaat  oa  snbmlssloa  to 
arbltxatloa*  see  note  18  Am.  St  Rep.  619. 


As  to  asreemeat  to  sabmit  avestloas  aiislas 
aader  lasaraneo  yoUeles,  see  note  2  Am.  St 
Rep.  569.  570. 

Aa  to  oastlBir  eovrts  of  JviisdIetloB  by  ajFcci 
meat  to  arbitrate,  see  note  2  Am.  St.  Rep.  666. 

As  to  BMlorlty  of  arbitrators  empowered  to 
Budie  award,  see  post  9  1285  and  note. 

As  to  married  ivomaa,  whether  may  aet  aa 
arbitrator,  see  note  89  Am.  St.  Rep.  86-38. 

As  to  matnal  beaeflt  life  lasnraace  soeletles, 
Bubailsslon  of  «nestloa  to  arbltratloa,  etc,  see 
note  52  Am.  St  Rep.  546-548. 

Aa  to  aetlons  fear  partttloa  of  real  ^MH^erty, 
•ee  ante  5  752  et  seq.  and  notes. 

Aa  to  powora  of  arbUrators,  see  post  11284 
and  note. 


§  1282.    SUBMISSION  TO  ARBITRATION  TO  BE  IN  WRTTINO.    The  sab- 
missioxi  to  arbitration  must  be  in  writing,  and  may  be  to  one  or  more  persons. 

History:    Enaeted  ICareh  11,  1872,  re-esaetment  of  9  381  Practiee  Aet. 

1.  Applied,  eited,  eonatnied,  referred  to.  >•    stipulation    as    to    submission— 

8,  Stipulation  as  to  Babmiasion— Entry  of.  Bntry  oL—If  parties  stipulate  In  submission 

that  same  may  be  entered  as  an  order  of  court, 
and  erives  submission  and  stipulation  to  be 
filed  with  clerk  of  that  court,  he  is  required 
to  enter  same  in  his  regrister  of  actions. — ^Ryan 
vs.  Dougherty,  80  CaL  218,  281. 


1. 
FKBRBD 


,     CITBD,     CONSTRUBD^ 
to,     etc— 1.  Praetico     Aet    §881.— 


Ryan  vs.  Doufirherty.  80  CaU  218,  281  (oonstrued 
with  8880  ante). 


§  1283.  SUBMISSION  MAT  BE  ENTEBED  AS  AN  OBDEB  OF  THE  COUBT. 
BEVOOATION.  It  may  be  stipulated  in  the  snbmission  that  it  be  entered  as  an 
order  of  the  superior  court,  for  which  purpose  it  must  be  filed  with  the  clerk  of 
the  county  where  the  parties,  or  one  of  them,  reside.  The  clerk  must  thereupon 
enter  in  his  register  of  actions  a  note  of  the  submission  with  the  names  of  the 
'  parties,  the  names  of  the  arbitrators,  the  date  of  the  submission  when  filed,  and 
the  time  limited  by  the  submission,  if  any,  within  which  the  award  must  be 
made.  When  so  entered  the  submission  cannot  be  revoked  without  the  consent 
of  both  parties.  The  arbitrators  may  be  compelled  by  the  court  to  make  an 
award,  and  the  award  may  be  enforced  by  the  court  in  the  same  manner  as 
a  judgment.  If  the  submission  is  not  made  an  order  of  the  court,  it  may  be 
revoked  at  any  time  before  the  award  is  made. 

History:     Enacted   March    11,   1872,   re-enactment   of   §382   Practice   Aet; 
amended  April  15.  1880.  Code  Amdts.  1880  (G.  C.  P.  pt.),  p.  74. 

1,2.  Applied,  eited,  eonstmed,  referred  to. 
8.  A|^eement  to  submit  matter  to  arbitrators— 
IB  voluntary  withdrawal  of  case  from  juris- 
diction of  eonrt. 

4.  Same — Filing  of  award,  time  of. 

5.  Genera]  rale. 

6.  Jurisdiction—How  obtained  bj  court 

7.  Same — Bequidtes  for  conferring. 

8.  Mining  claim— Section  not  applicable  to. 

9.  Bevocation — ^When  may  be  made. 

10.  Submission  of  cause  to  arbitration  operates 

as  discontinuance. 

11.  Time  of  entry  of  judgment — Confltmetion  of 

word  "thereupon." 

1.  APPLIBD,  CITBD,  CONSTRUED.  RB- 
FERREDTO^etc. — ^1.  Code  eeetloa. — Kettleman 
vs.  Treadway,  66  Cal.  605,  4  Pac.  Rep.  606  (cited): 
Drai^hicevlch  vs.  Vullcevich,  76  CaL  S78.  880.  18 
Pac.  Rep.  406  (construed);  Sldlinger  va.  Ker- 
kow,  82  Cal.  42,  46,  22  Paa  Rep.  982  (applied); 


California  A.  of  8.  va.  Fletcher.  99  (M.  S07, 
208,  88  Pac.  Rep.  865  (construed);  Abrams  va. 
Brennan  iCa,L  App.  Not.  28.  1906),  84  Pac.  Rep. 
868  (applied). 

2.  Same— Practice  Act  8889. — ^In  Ryan  va. 
Dougherty.  80  Cal.  218.  222  (construed  with 
If  880.  881  ante  and  S  385  post);  Spencer  vs. 
Winselman,  42  Cal.  479.  482  (oonstrued  with 
98  380,  381  and  886  ante;  Spencer  va. 
894  (construed  with  8  880  ante). 

A«  to  rcfliater  of  actloaa  veneraUy»  see  ante 
8  1062  and  note. 

t.  AGRBBMBNT  TO  SUBBIIT  MATTBRS  IN 
DISPUTB  TO  ARBITRATORS— Is  volnntary 
Trlthdraival  of  case  from  Jorladlctlen  of  court 

by  which  court  loses  all  •control  over  cause. — 
Heslep  vs.  San  Francisco.  4  Cal.  1.     See  Drag- 
hicevich  vs.  Vulicevich,  76  CaL  878,  880,  18  Pac 
Rep.  406. 
See  par.  19  this  not«i 
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4.  FILING  OF  AWARD— Time  of,<a8  Axed  by 
arbitration  agreement,  to  be  within  thirty  days 
after  filing  the  arbitration  agreement  in 
clerk's  ofllce,  an  award  filed  after  that  period 
win  be  void,  although  it  was  not  essential  to 
the  validity  of  the  arbitration  agreement  that 
It  snould  limit  the  time  of  filing  the  award,  as 
provided  in  above  section. — Abrams  vs.  Bren- 
nan  CCal.  App.  Nov.  23.  1905).  84  Pac.  Rep.  363. 

5.  GJBNBRAL  RULB  Is  that  neither  party 
can  revoke  Hubmission  to  arbitration  after 
award  has  been  made;  that  rule  is  not  In  any 
way  changed  by  provisions  of  this  section. — 
California  A.  of  S.  vs.  Fletcher,  99  Cal.  207,  209, 
88   Pac.  Rep.   855. 

e.     JURISDICTION— How  obtained  by  court. 

— By  concurrence  of  several  conditions  set 
forth  in  prior  sections,  court  obtains  jurisdic- 
tion of  subject-matter  and  of  parties  and  power 
over  arbitrators. — Ryan  vs.  Dougherty,  SO  Cal. 
218,  222. 

7.  Reqalsites  for  eosferrtng. — ^The  clerk 
must  be  authorized,  in  first  place,  by  stlpula- 
t;^lon,  to  make  note  in  his  register.  In  second 
place,  he  must  In  fact  make  It  there — the  mere 
authority  without  act  done  is  no  ipore  than 
act  done  without  authority  would  be.  Both 
must  concur,  and  in  absence  of  either  there  is 
no  jurisdiction  over  subject-matter  or  parties. — 
Pieratt  vs.  Kennedy.  43  Cal.  393,  394. 


8.     MINING    CLAIM— Section    not    appllcsiMe 

to. — Title 'to  real  property  in  fee,  or  for  life,  is 
expressly  excepted  in  this  section,  and  de- 
cisions of  California  hold  that  mining  clsLim 
is  real  property  and  comes  within  this  excep- 
tion.— Spencer  vs.  Wlnselman,  42  Cal.  479,  482. 
See  Merritt  vs.  Judd,  14  CaL  59,  61;  Blair  va. 
Wallace,  21  Cal.  318;  Hughes  vs.  Devlin,  23 
Cal.  601. 


0.     REVOCATION— When     mar     be 

A  stipulation  submitting  matters  in  contro- 
versy to  arbitration,  which  contains  no  pro- 
vision by  which  order  of  court  can  be  made 
upon  it,  and  which  is  not  made  an  order  of 
"  court,  may  be  revoked  at  any  time  before 
award  is  made. — Sldlinger  vs.  Kerkow,  82  Cal. 
42,  46,  22  Pac.  Rep.  932. 

10.  SUBMISSION  OF  CAUSB  TO  ARBITRA- 
TION   OPERATES    AS    discontinuance:     of 

action  commenced  on  matter  in  dispute. — Gunter 
vs.   Sancheas,    1   Cal.   45.     See  Draghlcevlch   vs. 
Vullcevich,  76  Cal.  378,  880,  18  Pac.  Rep.  406. 
See  also  par.  3  this  note. 

11.  TIMBOF  BNTRY  OF  JUDGMBNT.-— Cea- 
strnctlon  of  -word  ^^bereapon." — Entry  of  Judsr- 
ment  is  not  required  to  be  made  at  any 
particular  time.  The  word  "thereupon."  as 
used  in  this  section,  does  not  mean  Immedi- 
ately.— California  A.  of  S.  vs.  Fletcher,  99  Cal. 
207,  210.  38  Pac.  Rep.  865. 


§  1284.    POWERS  OP  ABBITRATOBS.    Arbitrators  have  power  to  appoint  a 

time  and  place  for  hearing,  to  adjourn  from  time  to  time,  to  administer  oaths  to 

witnesses,  to  hear  the  allegations  and  evidence  of  the  parties  and  to  make   an 

award  thereon. 

History:     Enacted  March  11,  1872,  re-enactment  of  $383  Praetiee  Aet. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Delegation  of  authority. 

4.  Two   time-honored   rules  in   relation   to  ar- 

bitrators. 
6.  Validity  of  an  award. 

1.  AFPURD,  CITfiD.  CONSTRUED,  RB- 
FERRlsn  TO.  etc.—l.  Code  aectlon.— California 
A.  C.  of  M.  E.  Church  vs.'Seltz,  74  Cal.  287,  291, 

♦  15    Pac.    Rep.    839    (applied). 

2.  Same— 2.  Practice  Act  S8S3.— Curtis  vs. 
Sacramento,  64  Cal.  102-104.  28  Pac.  Rep.  108 
(applied). 

8.  DELEGATION  OP  AI'THORITY.— Statute 
does  not  authorize  two  arbitrators  named  to 
choose  a  third.— Kreiss  vs.  Hotalin^i  96  Cal. 
617.  621,  31  Pac.  Rep.  740.  See  Stockton  C.  H. 
A  A.  Wks.  vs.  Glen's  Falls  Ins.  Co.,  98  Cal. 
557,   567,  33   Pac.   Rep.  633. 


That  arbltratora  are  not  permitted  to  dele- 
gate their  powers,  see  note  60  Am.  St  Rep. 
114. 

4.  TWO  TIMB-RONORISD  RULES  IN  RE- 
LATION TO  ARRITRATIONi  one,  that  courts 
will  not  enforce  an  agreement  to  submit  to 
arbitration,  and  the  other,  that  arbitrators 
must  grive  notice  of  their  session  so  as  to 
a^ord  parties  right  to  be  heard. — California 
A.  C.  of  M.  B.  Church  vs.  Seitz,  74  Cal.  287. 
291,   15   Pac.  Rep.   839. 

6.  VALIDITY  OP  AN  AWARD  depends  not 
only  upon  the  due  and  proi;^r  appointment  of 
arbitrators,  but  upon  regularity  of  proceed- 
ings, and  if  proceedings  are  had  ex  parte 
and  without  notice  to  parties  of  hearing, 
award  is  invalid  and  void. — Curtis  vs.  Sacra- 
mento, 64  Cal.   102.   104,  28  Pac.  Rep.   108. 


§  1285.  MAJORITY  OF  ARBITRATORS  BIAT  DETERMINE  ANT  QUES- 
TION.  THEY  MUST  BE  SWORN.  All  the  arbitrators  must  meet  and  act  to- 
Q:ether  during  the  investigation;  but  when  met,  a  majority  may  determine  any 
question.  Before  acting,  they  must  be  sworn  before  an  ofBicer  authorized  to 
administer  oaths,-  faithfully  and  fairly  to  hear  and  examine  the  allegations  and 
evidence  of  the  parties  in  relation  to  the  matters  in  controversy,  and  to  make 
a  just  award  according  to  their  understanding. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  384  Practice  Aet. 


nt.X]  AWARD  TO  BB  IN  WRITINCt— JVDGMBSNT  BNTBRBD   ON,  WHBN.         (1709)       9  1286 


1.  APPLIED,  CITBD,  CONSTRVKD,  RB- 
FRRRKD  TO,  etc,  in:  Krelss  vs.  Hotallng.  96 
Cal.  617.  619,  31  Pac.  Rep.  740  (construed); 
California  A.  S.  vs.  Fletcher,  99  Cal.  207,  210, 
33  Pac  Rep.  856  (construed). 

a.  VOID  SUBMISSION.— Where  parties,  by 
stipulation,  asree  to  submit  controversy  to 
arbitration,  specifically  isrnorlns  nearly  all  of 
provisions  of  statutes,  and  repudiating  any 
intention    of   following   its    requirement,    it   la 


not  statutory  submission,  and  is  void.— Krelss 
vs.  HotallnfiT,  96  Cal.  617,  621,  31  Pac.  Rep.  740. 

As  to  award  by  majority  of  arbitrators,  see 
ante  8  1053  and  note. 

Same — ^liVhen  and  how  made. — See  note  1  Am. 
Dec.  200-202. 

As  to  provision  that  three  referees  or  three 
arbitrators  all  moat  meet,  bat  two  of  them 
may  do  any  aet  which  mlflpht  be  done  by  all, 

see  ante  1 1053  and  note. 


§1286.  AWAfiD  TO  BE  IN  WRiriNG.  WHEN  JUDGMENT  TO  BE 
ENTEBED.  The  award  must  be  in  writing,  8igne(i  by  the  arbitrators,  or  a  ma- 
order  of  the  court,  the  award  must  be  filties.  When  the  submission  is  made  an 
jority  of  them,  and  delivered'  to  the  pared  with  the  clerk,  and  a  note  thereof  made 
in  his  register.  After  the  expiration  of  five  days  from  the  filing  of  the  award,  upon 
the  application  of  a  party,  and  on  filing  an  affidavit,  showing  that  notice  of  filing 
the  award  has  been  served  on  the  adverse  party  or  his  attorney,  at  least  four  days 
prior  to  such  application,  and  that  no  order  staying  the  entry  of  judgment  has  been 
served,  the  award  must  be  entered  by  the  clerk  in  the  judgment-book,  and  there- 
upon has  the  effect  of  a  judgment. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  385  Practice  Act. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Agreement  to  submit  to  arbitration — ^When 

invalid. 

4.  Award  valid  as  common-law  award. 

5.  Award  muat  be  in  writing. 

6.  Decision  by  chance — What  is  not. 

7.  Judgment — Agreement  to  arbitrate  is  itself 

consent  that  judgment  be  entered. 

8.  Same — Entry  of. 

9, 10.  Partnership  matters  in  controversy. 
11.  Waiver  of  error. 

1.  APPLIED,  CITED,  COIVSTRUBD,  RE- 
FERRED TO,  etc. — 1.  Code  miction, — ^McMann 
vs.  Superior  Court.  74  Cal.  106,  108,  16  Pac. 
Rep.  448  (erroneously  cited  for  §  128  ante). 

2.  Same — 2.  Practice  Act  §886. — Carsley  vs. 
Lindsay,  14  Cal.  390.  394,  395  (applied);  Ryan 
vs.  Dougherty,  30  Cal.  218,  222  (construed  with 
H380,  381,  382  ante);  Hoogrs  vs.  Morse,  31  Cal. 
128,    129    (applied). 

3.  AGREEMENT  TO  SURMIT  TO  ARRITRA- 
TlOJi — Wlien  iBTalld.  —  Submission  of  contro- 
versy, as  statutory  submission  to  arbitration, 
is  void,  and  award  cannot  be  enforced  aa 
Judgment,  although  it  is  good  as  common- 
law  award  and  basis  of  action,  where  parties 
by  such  agreement  intended  to  ignore  nearly 
all  of  material  provisions  of  statute  relating  to 
arbitration,  and  expressly  repudiated  any  in- 
tention of  following  its  requirements,  or  of 
availing  themselves  of  machinery  of  court  to 
assist  arbitrators,  or  to  correct  any  errors  of 
latter. — ^Krelss  vs.  Hotallng,  96  Cal.  617,  621» 
31  Pac.  Rep.  740. 

4.  AWA.JXD  VAIiID  AS  COMMON-LAW 
AWARD. — If  award  though  not  good  under 
statute.  Is  valid  as  common-law  award,  court 
may  properly  deny  motion  to  set  It  aside 
where  effect  of  such  order  as  motion  called 
for  would  be  to  declare  award  Invalid  for  any 
parpose. — Krelss  vs.  Hotallng,  96  Cal.  617,  620, 


81  Pac.  Rep.  740.  See  Pink  vs.  Fink.  8  Iowa, 
813,   316. 

S.     AWARD  MUST  BE  IN  WRITING.— When 

arbitrators  make  an  award.  It  must  be  In  writ- 
ing, and  when  submission  is  made  on  order  of 
court,  award  must  be  filed  with  clerk,  who 
shall  enter  award  in  Judgment-book,  and  there- 
upon it  becomes  in  effect  a  Judgment. — Ryan 
vs.  Dougherty,  30  Cal.  218,  222. 

e.     DECISION    BY   CHANCE— IVluit   U  not.— 

Question  presented  as  to  determination  by  ar- 
bitrators is  similar  to  that  of  verdict  of  Jury, 
where  it  is  agreed  that  each  Juror  shall  set 
down  In  figures  what  shall  be  amount  of  their 
verdict  and  divide  whole  sum  by  twelve  to 
fix  amount,  and  without  agreeing  to  be  bound 
by  it,  then  afterwards  agreeing  to  determine 
same  upon  consideration  of  evidence.  A  ver- 
dict so  found  has  been  held  to  be  good. — 
Simons  vs.  Mills.  80  Cal.  118,  120,  22  Pac.  Rep. 
25.     See  Wilson  vs.  Berryman.   6  Cal.  44,  45. 

7.  JUDGMENT.— Agreement  to  arbitrate  la 
Itself  oomaent  tbat  Judgment  shall  be  entered, 

and  it  may  be  entered  by  clerk  like  Judgment 
by  default,  subject,  as  provided  by  statute, 
to  action  of  court — Carsley  vs.  Lindsay,  14 
Cal.   390,   395. 

8.  Entry  of« — Where  Judgment  was  entered 
by  clerk  in  less  than  five  days  after  award 
was  filed,  and  without  proof  of  service  of 
notice  of  filing  of  award  upon  defendant  at 
instance  of  plaintifT  himself,  he  cannot  take 
advantage  of  this  fact.  It  'n|puld  be  good, 
however,  if  defendants  wish  to  set  aside  Judg- 
ment.—Hoogs  vs.  Morse,  31  Cal.  128,  129. 


9.  PARTNERSHIP  MATTERS  IN  CONTRO- 
VERSY.—  Where  matters  referring  to  deter- 
mination of  arbitrators  related  to  certain 
difTerence  which  had  arisen  between  parties, 
growing  out  of  partnership  transactions  in 
making  and  selling  bricks,  articles  of  co- 
partnership were  made  part  of  submission  and 


§  1287       (1800) 


▲WAR1>— MAY  BB  TACATBD,  IN  WHAT  CASKS. 


[Pt.111. 


were  attached  to  It  as  an  exhibit;  held,  that 
arbitrators  did  not  exceed  their  powers. under 
submission,  which  further  provides  that  they 
"shall  decide  upon  amounts  of  money  that 
each  party  hereto  may  owe  the  other  hereto 
at  date  of  this  submission,  arising  or  becoming 
due  upon  any  of  transactions,  acts,  or  omis- 
sions referred  to  In  preamble  to  this  sub- 
mission, and  havtngr  found  such  amount  shall 
therefrom  arrive  at  their  award  and  said 
award  may  be  entered  as  Judgment,*'  etc.— 
Simons  vs.  Mills,  80  Cal.  118,  120,  22  Paa  Rep. 
25. 

10.    To  determine  dUfereace  between  parteera 

as  to  what  is  partnership  property  as  distin- 
guished  from    individual   property   of   one   of 


partners  is  clearly  partnership  matter,  and 
falls  within  written  submission  of  case  pro- 
viding for  submission  of  "partnership  matters* 
and  accounts,"  and  where,  furthermore,  it  was 
necessary  to  determine  difTerence  in  order  to 
adjust  such  partnership  accounts. — ^Fulmore 
vs.  McGeorge,  91  Cal.  611,  617,  28  Pac.  Rep. 
92. 

11.  -WAITBR  OF  ]CRROR.^Actlon  of  party 
in  taking  Judgment  on  an  award,  and  then 
receiving  amount  of  Judgment  in  satisfaction 
waives  any  errors  or  misconduct  on  part  of 
arbitrators,  of  which  he  had  notice  at  time, 
and  he  is  charged  with  notice  of  all  error» 
or  misconduct  which  were  known  to  his  at- 
torney.—Hoogs  vs.  Morse,  81  CaL   128,  129. 


§  1287.  AWAfiD  MAT  BE  VACATED  IN  CEBTAIN  CASES.  The  court,  on 
motion,  may  vacate  the  award  upon  either  of  the  following  grounds,  and  may 
order  a  new  hearing  before  the  same  arbitrators,  or  not,  in  its  discretion: 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or  committed  gross  error 
in  refusing,  on  cause  shown,  to  postpone  the  hearing,  or  in  refusing  to  hear  per- 
tinent evidence,  or  otherwise  acted  improperly,  in  a  manner  by  which  the  rights 
of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  their  powers  in  making  their  award;  or  that 
they  refused,  or  improperly  omitted,  to  consider  a  part  of  the  matters  submitted 
to  them;  or  that  the  award  is  indefinite,  or  cannot  be  performed. 

History:     Enacted  March  11,  1872,  re-enactment  of  §886  Practice  Aet 


1,2.  Applied,  cited,  eonstmed,  referred  to. 

3.  Construction — Subdivision  2. 

4.  Subdivision  3. 

5.  Equitable  principles  govern. 

6.  Gross  error  must  appear. 

7.  Practice  as  to  stating  ground  of  motion. 

8.  Same — ^Facts  must  be  stated. 

9.  Time  in  which  appeal  must  be  taken — When 

dismissed. 
10.  Void  judgment. 

1.  APPI«IED,  GITEID,  COlfSTRUBD,  RB- 
FBRRBD  TO,  etc — 1.  Code  section. — ^In  matter 
of  Connor,  128  Cal.  279,  282,  60  Pao.  Rep.  862 
(construed);  Manson  vs.  Wilcox,   140  Cal.   206, 

208,  73  Pac.  Rep.  1004   (construed). 

2.  Same — 2.  Practice  Act  9  880.— FalrchlM  vs. 
Daten,  38  Cal.  286,  287  (construed  with  99  8S6, 
387,  388  Practice  Act);  Krelss  vs.  Hotallngr,  96 
Cal.   617,  619.  31   Pac.  Rep.  740   (applied). 

As  to  concluelvemeMi  of  award,  see  note  14 
Am.  St.  Rep.  518. 

As  to  referee^  reyort,  see  ante  11648-646 
and  notes. 

S.  CONSTRUCnON.— Svbdlvlslon  1  of  this 
section  means  that  error  or  misconduct  com- 
plained of  must  be  of  such  character  that 
rights  of  party  complaining  were  prejudiced 
thereby.— Manson  vs.  Wilooz,  140  Cal.  206,  208, 

209,  78  Pac.  Rep.  1004. 

4.  SubdlvfeloB  8  Of  this  section  that  ar- 
bitrator "omitted  to  consider  part  of  matter 
submitted"  refers  to  matters  set  forth  in  the 
agreement  for  submission. — ^Hanson  vs.  Wilcox, 
140  Cal.  206,  208,  78  Paa  Rep.  1004. 


8.    -B<IUITABI«B     PRINCIPIiBS     OOTBRIT.— 

Arbitrators  are  not  bound  to  award  on  prin- 
ciples of  dry  law,  but  may  decide  on  principles 
of  equity  and  good  conscience,  and  make 
award  ez  aequo  et  bono. — ^In  matter  of  Connor* 
128  Cal.  279,  282,  60  Pac.  Rep.  862. 

«.    GROSS  BRROR  MUST  APPBAR.— Awards 

will  not  be  vacated  for  mere  ordinary  errors, 
nor  even  faults  of  Judgment.  The  error  must 
be  gross. — In  matter  of  Connor,  128  CaL  279, 
2S2,  60  Pac.  Rep.  862. 

An  to  ground  of  setting  aalde  arbltmtloBy 
see  note  25  Am.  Rep.  46,  47. 

7.  PRACTICB  AS  TO  STATING  GROUND 
OF  MOTION.— Motion  to  dismiss,  which  fails 
to  state  in  motion  ground  that  appeal  was  not 
taken  within  proper  time,  does  not  waive 
error,  for  it  goes  to  Jurisdiction  of  court,  but 
It  is  better  practice  to  state  ground  in  motion. 
— Falrchild   vs.   Da  ten,   88   Cal.    286,   887. 

8.  Facts  most  be  stated. — ^Under  subdivision 
2  misconduct  or  error  must  be  made  to  appear 
by  facts  stated.  Mere  conclusions  are  not  suf- 
ficient—Manson  vs.  Wilcox,  140  Cal.  208,  209, 
78   Pac.   Rep.   1004. 

As  to  referees'  or  eommlsoloBors'  reports  and 
flndlagsy  see  ante  99  643,  645   and  notes. 

9.  TIMB  IN  WHICH  APPBAL  MUST  BB 
TAKBN — ^Wken  dismissed^— An  appeal  from  an 
order  must  be  taken  within  sixty  days  from 
time  order  is  made  and  entered  in  minutes  of 
court,  and  if  not  made  within  that  time  appeal 
must  be  dismisBed.->Falrohild  vs.  Daten,  8f 
Cal.   286,  287. 


Tit.  X.] 


MODIFYING    A'WARD— DECISION    AND    APPEAL. 


(1801)      §§  1288-1190 


As    to    modlfytns    «r    eorrectlair    mward    oa  aerreement   of   submission,    is   absolutely   Told» 

■iotloB    for   BBiatake   la   «al«iiIatloii9    see    post  and  should  be  set  aside  by  court  with  or  wlth- 

§1288  and  note.  out   motion.—Krelss  vs.  Hotalinff,  96  CaL   617, 

10.     VOID  JUDOMBNT.— A  JudfiTment  entered  *22,  31  Pac.  Rep.  740. 
by    clerk,    not    supported    by    valid    statutory 

§  1288.    COUBT  MAT,  ON  MOTION,  MODIFY  OR  COBBEOT  THE  AWARD. 

fhe  court  may,  on  motion,  modify  or  correct  the  award,  where  it  appears: 

1.  That  there  was  a  miscalculation  in  figures  upon,  which  it  was  made,  or  that 
iiere  is  a  mistake  in  the  description  of  some  person  or  property  therein; 

2.  When  a  part  of  the  award  is  upon  matters  not  submitted,  which  part  can 
be  separated  from  other  parts,  and  does  not  affect  the  decision  on  the  matters 
submitted ; 

3.  When  the  award,  though  imperfect  in  form,  eould  have  been  amended  if 
it  had  been  a  verdict,  or  the  imperfection  disregarded. 

History:    Enacted  Mareh  11|  1872|  lo-onaetment  of  1887  Fractiee  Aet 


1, 2.  Ax»pliedy  dted,  eonstraed,  referred  to.     * 

3.  Common-law  nile. 

4.  Findings  not  required. 

1.  APPLiBD,  cit«:d,  CONSTRUBD,  rb- 
FBRRESD  TO,  etc — 1.  Code  socttoA. — ^Krelss  vs. 
Hotalin?.  96  Cal.  617,  619,  81  Pac.  Rep.  740 
(applied);  In  matter  of  Connor,  128  CaL  279, 
282,  60  Pac.  Rep.  862  (construed). 

5.  Samo— 2.  Practice  Act  §  887.— Fairchlld  vs. 
Daten,  88  CaL  286,  887  (construed  with  88  836, 
886,  888  Practice  Act). 

a.  COMMON-LA^W  RVLB.— In  this  state  rule 
of   common   law   that   statutes    in   derosration 


thereof  are  to  be  etriotly  construed  lias  been 
abrogated  by  code,  and  it  le  suAeient  if  there 
Is  substantial  compliance  with  requirements 
of  statute. — Kreiss  vs.  HotalinK,  96  Cal.  617, 
620,  81  Pac  Rep.  740. 

4.    FIBTDINGS  NOT  RB<IUIRBD.— Arbitrators 

are  not  required  to  find  facts,  nor  give  reasons 
for  their  award. — In  matter  of  Connor,  128 
CaL  279.  281,  60  Pac  Rep.  868.  See  Muldrow 
vs.  Norris,  2  Cal.  74,  77,  56  Am.  Dec  818;  Tyson 
vs.  Wells,  2  Cal.  122,  181. 

As  to  vacatingr  award  la  reaeral^  see  ante 
8 1287   and  note. 


§  1289.  DECISION,  ON  MOTION,  SUBJECT  TO  APPEAL,  BUT  NOT  THE 
JUDGKENT  ENTERED  BEFORE  MOTION.  The  decision  upon  the  motion  is 
subject  to  appeal  in  the  same  manner  as  an  order  which  is  subject  to  appeal  in 
a  civil  action;  but  the  judgment  entered  before  a  motion  made  cannot  be  sub- 
ject  to  appeal. 

History:    Enaeted  Mareh  11,  1878,  ro-enaetment  of  ft  388  Ptaetiee  Aet. 

There  is  no  appeal  from  juderment  entered  on 
an  award  before  decision  of  motion  to  vacate 
or  modify  it;  appeal  must  be  from  decision 
on  said  motion. — In  matter  of  Connor,  128  CaL 
279,  281.  60  Pac  Rep.  862. 

4.  CONSTRUCTION.— -Tkls  proeeedlaff  la  a 
■pedal  oae,  and  statutory  provisions  must  be 
substantially  complied  with,  or  Judsrment  will, 
not  be  valid. — ^Fairchild  vs.  Doten,  42  CaL  126, 
128. 

6.     JITRISDICTION— Wken    «ot    obtained^— If 

it  clearly  appear  that  parties  meant  merely 
that  award  and  not  submission  should  be  made 
rule  of  court,  or  that  Judgrment  should  be 
entered  upon  award,  court  has  no  Jurisdiction. 
—Fairchlld  vs.  Doten,  42  CaL  125,  129. 

§1290.  IF  SUBMISSION  BE  REVOKED  AND  AN  ACTION  BROUGHT, 
WHAT  TO  BE  RECOVERED.  If  a  submission  to  arbitration  be  revoked,  and 
an  action  be  brought  therefor,  the  amount  to  be  recoyered  can  only  be  the  costs 
and  damages  sustained  in  preparing  for  and  attending  the  arbitration. 

History:     Enacted  Maieh  11,  1872,  re-enactment  of  §889  Ptaetiee  Aet 

AF»lle«,   eitc«,   eoBstracd,    referred   to,   etc.      Rep.  806  (cited);  Kreiss  vs.  Hotallnft  ft  CaL 
In:  In  re  Kreise  (CaL  Jan.  28,   1892),  28  Pac       617,  619,  81  Pac  Rep.  740  (cited). 


1,8.  Applied,  dted,  eonstmed,  referred  to. 

3.  Appeal — From  what  may  be  taken. 

4.  Construction — Proceeding  is  a  special  one. 

5.  Jurisdiction — ^When  not  obtained. 

1.  APPLIED,  CITRD,  CONSTRUED, 
FmRED  TO,  etc. — 1.  Code  section. — In  matter 
of  Connor,  128  CaL  279,  281,  60  Pac  Rep.  862 
(applied);  Hanson  vs.  Wilcox,  140  CaL  208, 
209,  78  Pac  Rep.  1004  (cited).   * 

S.    Saaie— &  Praetlee  Aet  8  S88.— Fairchlld  ▼■. 
Doten,  42  CaL  125,  128  (construed). 

As  to  appealable  orders,  see  ante  I  989  and 
note. 

As  to  Motlos  to  Taeato  or  modify  award,  see 
ante  8  1287  and  note. 

a.    APPBAIi^Froai    wlut    may    bo    taken.— 


9 1294        (1802)  PROBATJQ  COURT— JURISDICTION,  WHBN  BXSRCISBD.  [Pt.  IIU 


TITLE   XL 

OF  PROCEEDINGS  IN  PBOBATB  COUBTa 

Chapter  I.    Or  Jurisdiction,  S§  1294,  1^95. 

II.    Of  the  Probate  of  Wills,  §§  1298-1346. 

III.  Of  Executors  and  Administrators,  Their  Letters,  Bonds,  Bekovals,  and  Suspen- 

sions, §§  1348-1440. 

IV.  Of  the  Inventory  and  Collection  of  the  Effects  of  Decedents,  §§  1443-1461. 
V.    Of  the  Provisions  for  Support  of  Family,  and  of  the  Homestead,  §S  1464-1486. 

VI.     Op  Claims  against  the  Estate,  §§  1490-1514. 

VII.    Of  Sales  and  Conveyance  of  Property  of  Decedents,  S§  1516-1579. 

VIII.    Of  the  Powers  and  Duties  of  Executors  and  Administrators,  and  of  the  Manage- 
ment of  ESlfATES,  §§  1581-1591. 

IX    Of  the  Conveyance  of  Heal  Estate  by  Executors  and  Administrators  in  Certain 
Cases,  §§  1597-1607. 

X.    Of  Accounts  Rendered  by  Executors  and  Administrators,  and  of  the  Payment  of 
Debts,  §§  1612-1653. 

XL  Of  the  Partition,  Distribution,  and  Final  Settlement  of  Estates,  S§  1658-170314. 

XII.  Of  Orders,  Decrees,  Process,  Minutes,  RxcordSi  Trials,  and  Appeals,  {§  1704-1723. 

XIIL  Op  Public  Administrator,  §§  1726-1744. 

XIV.  Of  Guardian  and  Ward,  §8  1747-1810. 

CHAPTER  L 

OP  JURISDICTION. 

S  1294.    Jurisdiction  of  probate  court  over  the     S  1^95,    When  jurifldiction  decided  by  first  appli- 
estate,  when  exercised.  cation. 

§  1294.  JUBISDIOnON  OF  PBOBATE  COUBT  OVER  THE  ESTATE,  WHEN 
EXERCISED.  Wills  must  be  proved,  and  letters  testamentary  or  of  administra- 
tion granted: 

1.  In  the  county  of  which  the  decedent  was  a  resident  at  the  time  of  his  death, 
in  whatever  place  he  may  have  died. 

2.  In  the  county  in  which  the  decedent  may  have  died,  leaving  estate  therein, 
he  not  being  a  resident  of  the  state; 

3.  In  the  county  in  which  any  part  of  the  estate  may  be,  the  decedent  having 
died  out  of  the  state,  and  not  resident  thereof  at  the  time  of  his  death ; 

4.  In  the  county  in  which  any  part  of  the  estate  may  be,  the  decedent  not 
being  a  resident  of  the  state,  and  not  leaving  estate  in  the  county  in  which  he 
died ; 

5.  In  all  other  cases,  in  the  county  where  application  for  letters  is  first  made. 

HIttory;     Enacted  March  11, 1872,  re-enactment  of  §  2  Probate  Act  as  amended 
1861,  Stats.  1861,  p.  628. 

1.  Applied,  cited,  construed,  referred  to.  Court,  9t  Cal.  569,  678,  29  Pac.  Rep.  280  (eon- 

2.  Jurisdiction    constitutional,    bu«   must    be   in-      strued);  Trumpler  vs.  Cotton,  109  Cal.  250,  268. 

voked.  41   Pac.  Rep.   1038    (cited). 

3.  Jurisdiction  statutory.  As  to  Jarlsdlctloa  of  estate  of  deeeased,  see 

4.  Same — Summary  dismissal.  ante  9  76  and  note;  post  6 1871  pars.  €-11. 

5.  Property  of  decedent—Statement  in  partition  2.    JURlSDlCTlOlf,  CONSTITUTIONAL,  BUT 

*8  to.  MUST  BB  INVOKED.— Constitution  clothes  su- 

t,     APPLIBD,     CITBD,     CONSTRUBD,     RE-  perlor    court    with    original    jurisdiction    over 

PRRRBD  TO,  eto.,  in:  Lewis  vs.  Adams,  70  Cal.  matters   of   probate,    but    court   is   not.    of   Its 

403,  407.  411,  11  Pac.  Rep.  883   (construed  and  own   motion,   bound   to  see   that  all   necessary 

applied);    Duff   vs.    Duff,    71    Cal.    518,    622.    12  proceedings    are    taken    and    witnesses    called 

Ftc.    Rep.    570    (applied);   Henry   vs.   Superior  to    probate    every    document    filed    which    is 


Tit.  XI.  eh,  n,  Alt.  I.] 


JURISDICTION—CVSTODIAN    OF    WIi.U 


(1808)      H  120S,  VOM 


Claimed  to  be  a  will.  This  should  be  left  to 
iDtereaied  parties  to  take  necessary  steps  and 
provide  necessary  funds. — ^Henry  vs.  Superior 
Court.  93  Cal.  669.  673.  29  Pac.  Rep.  230. 

S.     JVBISDICTION  —  8TATV'rORY.^Probat6 

proceedings  being  purely  statutory,  and  there- 
fore special  in  their  nature,  superior  court, 
althougb  court  of  general  Jurisdiction,  is  cir- 
cumscribed in  this  class  of  proceedings  by 
provision  of  statute  covering  such  Jurisdiction, 
and  may  not  con^petently  proceed  In  manner 
essentially  different  from  that  provided.^ 
Smith  vs.  Westerfleld.  88  Cal.  874,  879.  26  Paa 
Rep.  206:  Estate  of  Strong,  119  Cal.  663.  667, 
SI  Pac.  Rep.  1078. 


4.  Snmmary  dismissal.— Court  Is  without 
power  to  summarily  dispense  with  further  ad- 
ministration of  estate  and  to  refuse  to  further 
proceed  therein  where  it  has  assumed  Juris- 
diction thereof  in  proper  case. — Estate  of 
Strong.  119  Cal.  663.  666.  61   Pac.  Rep.  1078. 

8.  PROPBRTY  OF  DECBDENT— Statement 
in  petition  as  to. — As  petition  must  state  facts 
essential  to  give  Jurisdiction  of  case,  it  may 
in  some  cases  be  necessary  to  state  that  de- 
ceased left  property  in  county  in  which  appli- 
cation Is  made,  but  statute  never  requires  any 
further  statements  regarding  property  than 
that  above  pointed  out— Duff  vs.  DulE,  71  Cal. 
613.  622,  18  Pao.  Rep.  670. 


§  1295.    WHEN  JURISDICTION  DECIDED  BY  FIRST  APPLICATION.  When 

the  estate  of  the  decedent  is  in  more  than  one  county,  he  having  died  out  of 

the  state,  and  not  having  been  a  resident  thereof  at  the  time  of  his  death,  or 

being  such  non-resident,  and  dying  within  the  state,  and  not  leaving  estate  in  the 

county  where  he  died,  the  superior  court  of  that  county  in  which  application  is 

first  made,  for  letters  testamentary  or  of  administration,  has  exclusive  jurisdicf- 

tion  of  the  settlement  of  the  estate. 

History:  Enaeted  March  11,  1872,  substantial  re-enactment  of  §  8  Probate 
Act  as  amended  1861  (Stats.  1861,  p.  628)  and  1864  (Stats.  1863-4,  p.  367); 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  G.  P.  pt.),  p.  77. 

Ckmmme  of  veaae.— Proceedings  for  settle-  change  of  venue.  Jurisdiction  cannot  be  ob- 
ment  of  estates  are  statutory  and  are  not  talned  by  such  ohange.— Bstate  of  Scott,  16 
elTU  actions    within   general   rules   regarding      Cal.  220,  222. 


CHAPTER   IL 

OF    THE    PROBATE    OF    WILLS. 

Artiele   I.  Petition,  Notice,  and  Proof,  S8  1296-1309. 

11.  Contesting  Probate  of  Will,  {{  1312-1318. 

III.  Probate  of  Foreign  Wills,  S§  1322-1324. 

ly.  Contesting  Will  after  Probate,  §9  1327-1388. 

V.  Probate  of  Lost  or  Destroyed  Will,  §§  1338-1341. 

YL  Probate  of  Nuncupative  Wills,  §8  1344-1346. 


ARTICLE   L 

PETITION.    NOTICE,    AND    ^ROOF, 


1 1298.    Custodian   of  will   to   deliver  same,   to  §  1304. 
whom. 

9 1299.     Who  may  petition  for  probate  of  will.  §  1305. 

1 1300      Contents  of  petition. 

\  1301.     When  executor  forfeits  right  to  letters.  §  1306. 

i  1302.     Possession  of  will  by  third  person.    Pro- 
duction of.  §  1307. 

\  1303.     Notice    of    petition    for    probate,    bow  §  1308. 

given.  §  1309. 


Heirs  and  named  executors  to  be  notified, 

how. 
Order  to  enforce  production  of  wills  or 

attendance  of  witnesses. 
HeariDg   proof  of  will   after  proof  of 

service  of  notice. 
Who  may  appear  and  contest  the  will. 
Probate,  when  no  contest. 
[H]01ographie  wills. 


§  1298.  CUSTODIAN  OF  WILL  TO  DELIVER  SAME,  TO  WHOM.  Everv 
custodian  of  a  will,  within  thirty  days  after  receipt  of  information  that  the  maker 
thereof  is  dead,  mnst  deliver  the  same  to  the  superior  court  having  jurisdiction 
of  the  estate,  or  to  the  executor  named  therein.    A  failure  to  comply  with  the  pro 


§81299,1800      (1S04)  PROBATB  OP  WILL— WHO   MAY  APPLY  POR—PETITION.  IPt.  III. 

visions  of  this  section  makes  the  person  failing  responsible  for  all  damages  sus- 
tained by  any  one  injured  thereby. 

History:  Enacted  March  11, 1872,  substantial  re-enactment  of  8  4  Probate  Act, 
adding  last  sentence;  amended  April  16,  1880,  Code  Amdts.  1880  (G.  C.  P.  pt.), 
p.  77. 

1.  Applied,  cited,  construed,  referred  to.  ^bo    intends    to    accept    trust,    and    not    for 

2.  Purpose  of  petition.  jurisdictional  purposes,  but  as  Information  to 
.     1.     APPLIBD,     CITBD,     CONSTRUBD,     RB.       ^^^^^  <>'  ***»  WlUlngness  to  accept  trust.    Juria- 

FERRBD  TO,  etc.-Probate  Act  5  T.-E8tate  of  diction  depends  upon  certain  facts  which  on  ^ 
Howard.  22  Cal.  895.  897  (construed  with  other  receiving  will  court  must  Inquire  into  and  | 
sections).  determine,  and  mere  possession   of  will   vests 

court    with    all    authority    necessary    for    that   | 
purpose.— Estate  of  Howard,   22   CaL   395,   897. 


2.     PURPOSB    OF    PBTrnON^— Presentation 
ol^   petition    Is    only    required    of   an    executor 


§  1299.  WHO  MAT  PETITION  FOB  PBOBATE  OF  WILL.  Any  executor, 
devisee,  or  legatee  named  in  any  will,  or  any  other  person  interested  in  the 
estate,  may,  at  any  time  after  the  death  of  the  testator,  petition  the  court  hav- 
ing jurisdiction  to  have  the  will  proved,  whether  the  same  be  in  writing,  in  his 
possession  or  not,  or  is  lost  or  destroyed,  or  beyond  the  jurisdiction  of  the  state, 
or  a  nuncupative  will. 

History:     Enacted  March  11,  1872,  founded  on  US,  9  Probate  Act 

1.  Applied,  cited,  construed,  referred  to.  to  admit  will  to  probate,  and  are  entitled  to 

2.  Appeal — Beneficiaries  under  trust  created  hy      appeal    within    sixty   days    after   rendition    of 

will  are  parties  aggrieved.  Judgment — ^Estate  of  Pay.  146  Cal.   82»   87.   78 

3.  Construed — Exclusive  provisions.  Pac.   Rep.    840.     See   Estate   of   Cobb,   49    Cal. 

4.  Person  named  in  reputed  will  as  executor  and      599;   Estate  of  Murphy.  104  Cal.   564,   88  Pac. 

legatee.  Rep.  648;  Graham  vs.  Burch,  47  Minn.  171.  28   f 

1.     APPLIED,     CITED,     CONSTRUED,     RE-       Am.  St.  Rep.  889.  49  N.  W.  Rep.  697.  | 

FERRED    TO,    etc..    In:    Leach    vs.    Pierce,    98  S.     CONSTRUED  —  BSxcInalTe        provUilOBa. — 


Cal.  614,  620,  29  Pac.  Rep.  286  (cited);  Trump-  This, and   succeeding  sections   In   this   chapter 

ler  vs.   Cotton,   109   Cal.   260,   263,   41  Pac.  Rep.  are    only    proceedingrs    provided    under    which 

1033   (cited);  Estate  of  Olmstead,  120  Cal.  447,  will  can  be  probated,  and  S  1664  post  does  not 

451,    62    Pac.    Rep.    804     (applied);    Estate    of  provide  for  probate  of   will. — Estate  of  Christen- 

Christensen,    136    Cal.    674.    677.    68    Pac.    Rep.  sen,   135  Cal.   674,   677.  68  Pac  Rep.   112. 
112    (applied);   Estate   of  Fay,   146   Cal.    82,   87,  4.     pbrson    NABIED    IN    REPUTED    WIIiL 

78   Pac.   Rep.   840    (construed).  xH    EXECUTOR    AND    UBGATEE     Is     proper 

2.    APPEAL. — BeBeflclarlea        under       trust  party  to  petition   for  probate  of  will. — Estate 

ereated  by  will  are  parties  awrleved  by  order  of  Olmstead,  120  Cal.  447,  461.  62  Pac.  Rep.  804. 

§  1300.    CONTENTS  OF  PETITION.    A  petition  for  the  probate  of  a  will  must 
show: 

1.  The  jurisdictioual  facts. 

2.  Whether  the  person  named  as  executor  consents  to  act,  or  renounces  his  right 
to  letters  testamentary. 

3.  The  names,  ages,  and  residense  of  the  heirs  and  devisees  of  the  decedenti  so 
far  as  known  to  the  petitioner. 

4.  The  probable  value  and  character  of  the  property  of  the  estate. 

5.  The  name  of  the  person  for  whom  letters  testamentary  are  prayed. 

No  defect  of  form  or  in  the  statement  of  jurisdictional  facts  actually  existing 
shall  make  void  the  probate  of  a  will. 

History:  Enacted  March  11,  1872,  founded  on  §  6  Probate  Act  as  amended 
1861  (Stats.  1861,  p.  629)  j  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  356; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  198,  act 
held  unconstitutional,  see  history,  S  5  ante. 

1, 2.  Applied,  cited,  construed,  referred  to.  i*    applibd,    CITBD,    coivstrubd»    RSS- 

3.  Contents  of  petition.  FE3RRBD  TO,  etc. — 1.  Code  •ection. — ^Leach  vs. 

4.  Presentation  of  will.  Pierce,  98  Cal.  614,  620,  29  Pac.  Rep.  286  (cited). 


Tlt.XI,ek.U,«rt.I.] 


BXBCUTOR  FORFEITS  RIGHT,  WHBN. 


(1806).    $§1301-1808 


S.  Same— S.  Probate  Act  9  6.— Sstate  of  War- 
field,  22  CaL  51.  66  (construed);  Estate  of 
Ijeamed,  70  Oal.  140,  142,  11  Pac.  Rep.  687 
(construed  with  9 1312  post.  Probate  Act 
980. 

S.  CONTENTS  OF  PETITION. — There  Is 
nothing  In  this  section  which  declares  that 
petition  for  probate  of  will  shall  state  whether 
It  is  an  holographic  or  other  species  of  will. — 


Estate   of  Learned,    70   Cal.    140,   142,   11   Pac. 
Rep.  587. 

4.  PRESENTATION  OF  WILI4.— This  sec- 
tion requires  executor  to  present  will  to  pro- 
bate court,  and  requires  that  If  he  Intend  to 
accept,  he  shall  present,  with  will,  petition 
prayinsT  that  will  be  admitted  to  probate  and 
letters  issued  to  him. — Estate  of  Warfleld,  22 
Cal.   51,   66. 


§1301.    WHEN    EXEOUTOB     FORFEITS    RIGHT    TO    LETTERS.      If   the 

,  person  named  in  a  will  as  executor,  for  thirty  days  after  he  has  knowledge  of 

'.  the  death  of  the  testator,  and  that  he  is  named  as  executor,  fails  to  petition  the  ' 

proper  court  for  the  probate  of  the  will,  and  that  letters  testamentary  be  issued 

to  him,  he  may  be  held  to  have  renounced  his  right  to  letters,  and  the  court  may 

appoint  any  other  competent  person  administrator,  unless  good  cause  for  delay 

is  shown. 

History:     Enacted  March  11,  1878,  founded  on  S5  Probate  Aet. 

L  Applied,  eited,  eonstmed,  referred  to. 
2.  Constnietion. 


1.  APPLIBDy  CTTXSD,  CONSTRUBD,  RB- 
FERIUBD  TO,  etc..  In:  Estate  of  McDonald, 
m  CaL  277,  280,  50  Pac.  Rep.  899  (applied). 

%    CONSTRUCTION.— Pnblle      mdmlntetrator 

cBtttled  to  Ictten  In   preference  to   sister   of 


deceased  executrix  who  nesrlected  for  four 
years  to  apply  for  letters;  for  statute  will  not 
Interpolate  in  section  proviso,  "or  fail  to  apply 
for  letters"  during:  lifetime  of  such  executrix. 
—Estate  of  McDonald,  118  Cal.  277,  280,  50 
Pac.  Rep.  899. 


§  1302.    POSSESSION  OF  WILL  B7  THIBD   PERSON.     PRODUCTION  OF. 

If  it  is  alleged  in  any  petition  that  any  will  is  in  the  possession  of  a  third 
person,  and  the  court  is  satisfied  that  the  allegation  is  correct,  an  order  must  be 
issued  and  served  upon  the  person  having  possession  of  the  will,  requiring  him 
to  produce  it  at  a  time  named  in  the  order.  If  he  has  possession  of  the  will  and 
neglects  or  refuses  to  produce  it  in  obedience  to  the  order,  he  may  by  warrant 
from  the  court  be  committed  to  the  jail  of  the  county,  and  be  kept  in  close  con- 
finement until  he  produces  it. 

History:     Enaeted  Mareh  11,  1878,  founded  on  §8  10,  11  Probate  Act. 


As  f  tttwMvum  amd  orders  1«  probate  pro-  As  to  Imprlsoaaieat  for  dlsobedleAce  of  ov- 

•cediasay  goaerally,  see  post  H 1704-1711   and      dersy  see  ante  §  1219  and  note. 
Botea 

§  1303.  NOTICE  OF  PETITION  FOB  PROBATE,  HOW  GIVEN.  When  the 
petition  is  filed,  and  the  will  produced,  the  clerk  of  the  court  must  set  the  peti- 
tion for  bearing  by  the  court  upon  some  day  not  less  than  ten  nor  more  than 
thirty  days  from  the  production  of  the  will.  Notice  of  the  hearing  shall  be 
^yen  by  Buch  clerk  by  publishing  the  same  in  a  newspaper  of  the  county;  if 
there  is  none,  then  by  three  written  or  printed  notices,  posted  at  three  of  the 
most  public  places  in  the  county. 

If  the  notice  is  published  in  a  weekly  newspaper,  it  must  appear  therein  on  at 
least  three  different  days  of  publication ;  and  if  in  a  newspaper  published  of tener 
than  once  a  week,  it  shall  be  so  published  that  there  must  be  at  least  ten  days 
from  the  first  to  the  last  day  of  publication,  both  the  first  and  the  last  day 
^  being  included.  If  the  notice  is  by  posting,  it  must  be  given  at  least  ten  days 
before  the  hearing. 

History:  Enaeted  March  11,  1872,  fonnded  on  J8 13-16  Probate  Act  as 
amended  1861  (Stets.  1861,  p.  629),  and  1866  (Stats.  1865-6,  p.  765);  amended 
April  16,  1880,  Code  Amdts.  1880  (a  C.  P.  pt.),  p.  77;  March  3,  1881,  Stats. 
and  Amdta  1881,  p.  23.  *-/»*-»  $         , 


i  1304        (18M) 


NOTICC    AMD    rUTlTlON    FOR    PROBATB—HOW    GIVEN. 


[Pt.  IIJL 


1, 2.  Applied,  cited,  construed,  referred  to. 

3.  ConstitutioDal  law — Notice  of  ten  days. 

4.  Same — Publication  of  notice. 

5.  Constructive  notice. 

6.  Jurisdiction  of  subject-matter. 

7.  Notice  of  probate  of  will  is  required  to  be 

given. 

8.  Proceeding   relative   to   probate   of   will   is 

essentially  one  in  rem. 
•  9.  Publication  of  notice. 
10.  Same — Daily  publication. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.— 1.  Code  •ectlon.— -Leach  vs. 
Pierce,  93  Cal.  614,  620,  29  Pac.  Rep.  235 
(cited):  Langrdon  vs.  Blackburn,  109  Cal.  19, 
28.  41  Pac.  Rep.  814  (cited);  Crew  vs.  Pratt, 
119  Cal.  139.  152,  51  Pac.  Rep.  38  (applied); 
Roarers  vs.  DeCambra,  132  Cal.  502.  506,  60 
Pac.  Rep.  863.  64  Id.  894  (applied);  Estate  of 
Davis,  136  Cal.  690.  595,  69  Pac.  Rep.  412 
(construed);  Estate  of  Melone,  141  Cai.  331, 
332.  74  Pac.  Rep.  991  (construed);  Estate  of 
Davis  (Cal.  May  21.  1906).  86  Pac.  Rep.  183 
(held  constitutional). 

2.  Same— 2.  Probnte  Aet  §9  IS,  16.— Estate 
of  Warfleld.  22  Cal.  51.  66  (construed);  Estate 
of  Miller,  39  Cal.  550.  654  (construed);  Curtis 
vs.  Underwood,  101  Cal.  661.  668,  86  Pac.  Rep. 
110   (construed  with  S  1304  post). 

8.  CONi«TITL'TIO.\AL  LAW.— Notice  of  ten 
days  provided  in  this  section  Is  constitutional, 
and  does  not  deprive  a  person  of  his  property 
without  due  process  of  law,  when  applied  to 
a  non-resident  so  situated  as  not  to  receive 
notice  In  time  to  enable  him  to  appear  and 
oppose  probate  on  the  day  set  for  the  hearing:. 
—Estate  of  Davis  (Cal.  May  21,  1906),  86  Pac. 
Rep.  183. 

4.  Poblicatlon  of  notice. — In  so  far  as  §  4459 
of  Political  Code,  deflniner  meaninsr  of  phrase 
"newspaper  of  g^eneral  circulation**  appears  to 
be  applicable  to  publication  under  this  section, 
it  is  unconstitutional  and  void. — Estate  of  Me-' 
lone.  141  Cal.  331.  383,  74  Pac.  Rep.  991. 


A«  to  pablicatloa  of  sotlee,  see  par.  8  this 
note;  also  post  {  1705  and  note. 

A«  to  proWaloaa  of  tbUi  aeetloa  belnir  viola- 
tive of  foarteeath  ameadflicnt  aa4  federal  com- 
atltution,  see  Estate  of  Davis,  136  Cal.  590, 
595,   69   Pac.   Rep.   413. 

6.  CONSTRUCTIVE  NOTICE  Is  provided  for 
by  this  section,  and  compiles  with  all  require- 
ments of  federal  constitution  and  fourteenth 
amendment — personal  notice  not  being  neces- 
sary.—Estate  of  Davis.  186  Cal.  690,  596,  69 
Pac.  Rep.  412.  See  Estate  of  Davis  (Cal.  May 
21,  1906),  86  Pac.  Rep.  183. 

^  Jurladlctlon  of  aabject-matter  in  probate 
of  wills  is  tsriven  by  law  to  superior  courts 
which  obtain  Jurisdiction  of  persons  interested 
in  proceeding  as  provided  in  this  section. — Cur- 
tis vs.  Underwood,  101  Cal.  661,  668,  36  Pac 
Rep.  110. 

7.  Notice  of  probate  of  will  la  reqolred  to 
be  MTlvea*  but  no  notice  Is  required  specifically 
of  application  for  letters.  They  issue  as  con- 
sequence of  probate  of  will.  A  notice  of  pro- 
bating will  involves  notice  that  letters  will 
issue,  upon  probate,  to  executor. — Estate  of 
Warfleld,   22   Cal.   61.   66. 

8.  PROCEEDING  RELATIVE  TO  PnORATB 
OF  TI'ILL  IS  ESSENTIALLY  ONE  IN  REM,  and 

statute  providing  for  constructive  notice  by 
publication  or  posting  gives  notice  to  world. — 
Estate  of  Davis,  136  Cal.  690.  595.  69  Pac.  Rep. 
412. 

9.  PUBLICATION  OF  NOTICE,  under  this 
section,  is  not  required  to  be  in  "state  paper" 
of  state  of  California. — Estate  of  Miller,  39 
Cal.  650,  554. 

As  to  aflidavlt  of  pablleatloa,  see  post  K  2010, 
2011  and  notes. 

10.  Dally  publication. — Affidavit  of  publisher 
that  he  was  publisher  of  "Dally"  Enterprise, 
and  that  he  published  notice  daily,  is  sufficient 
proof  that  it  was  daily  paper. — Crew  vs.  Pratt, 
119  Cal.   139,  152,  ^1  Pac.  Rep.  38. 


§1304.    HEIBS   AND    NAMED    EXECUTORS    TO    BE    NOTIFIED,    HOW. 

Copies  of  the  notice  of  the  time  appointed  for  the  probate  of  the  will  must  be 
addressed  to  the  heirs  of  the  testator  resident  in  the  state,  at  their  places  of  resi- 
dence, if  known  to  the  petitioner,  and  deposited  in  the  postofSce,  with  the  postage 
thereon  prepaid,  at  least  ten  days  before  the  hearing.  If  their  places  of  residence 
be  not  known,  the  copies  of  notice  may  be  addressed  to  them,  and  deposited  in 
the  post-office  at  the  county  seat  of  the  county  where  the  proceedings  are  pending. 
A  copy  of  the  same  notice  must  in  like  manner  be  mailed  to  the  person 'named 
as  executor,  if  he  be  not  the  petitioner;  also,  to  any  person  named  as  coexeeutor 
not  petitioning,  if  their  places  of  residence  be  known.  Proof  of  mailing  the 
copies  of  the  notice  must  be  made  at  the  hearing.  Personal  service  of  copies  of 
the  notice  at  least  ten  days  before  the  day  of  hearing  is  equivalent  to  mailing. 

History:  Enacted  March  11,  1872,  founded  on  §914,  15  Probate  Act; 
amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  357;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  198,  act  held  nneonstitntional, 
history,  §  5  ante. 


1, 2.  Applied,  cited,  eonstraedi  referred  to. 
3.  Notice  of  probate. 


i.  Personal  service  of  copies  of  notlee  on  in- 
fant. 


Tit.  XI,  eb.  U,  art.  I.] 


WHO  ARB  TO  BID  NOTIFIESD  AND   HOW. 


(1807)      SS  1805,  1306 


5-9.  Presumptions  as  to  record. 

10.  Pnblieation  of  notice. 

11.  Statute  of  limitations. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
FERRSD  TO,  etc^l.  Code  •ectloa.—Moore  vs. 

SarJ.  91  Cal.  632,  634.  27  Pac.  Rep.  1087  (con- 
strued); Bstate  of  Twombley.  120  Cal.  850,  851, 
52  Pac.  Rep.  815  (construed);  Estate  of  Hamil- 
ton, 120  Cal.  421,  430,  52  Pac.  Rep.  708  (con- 
strued with  9  411  ante);  Estate  of  Davis,  136 
CaL  690,  595,  69  Pac.  Rep.  412  (cited). 

5.  Same  —  %  Probate  Act  8  14.  —  Estate  of 
Schroeder,  46  CaL  804,  816  (construed);  Curtis 
vs.  Underwood.  101  Cal.  661,  668.  36  Pac.  Rep. 
110  (construed);  Lanfirdon  vs.  Blackburn,  109 
Cal.  19,  28.  41  Pac.  Rep.  814  (construed  with 
11308   ante). 

8.  NOTICB  OF  PROBATB.— Where  record 
does  not  show  affirmatively  that  notice  of  pro- 
bate was  served  either  by  mall  or  personally, 
but  statute  did  not  require  that  fact  to  appear 
of  record,  but  simply  that  proof  of  fact  must 
be  made  at  hearlnsr,  and  record  does  not  show 
that  such  proof  was  not  made,  presumption 
is  that  necessary  proof  was  made. — Estate  of 
Twombley,  120  Cal.  860,  361.  62  Pac.  Rep.  815. 

4.  PERSONAL  SERVICE  OF  COPIES  OF 
KOTICB  ON  INFANT  is  sufficient,  as  provisions 
of  S  411  ante  do  not  apply. — Estate  of  Hamilton, 
120  Cal.  421.  430,  62  Pac.  Rep.  708. 

6.  PRESUMPTIONS    AS    TO    RECORD^— The 

rule  is  that  where  record  recites  that  which 
was  done,  nothing^  to  contrary  may  be  pre" 
9umed;  but  where  record  is  silent,  presumption 
la  that  that  was  done  which  was  required 
to  sustain  jurisdiction. — Hahn  vs.  Kelly.  34 
CaL  391.  94  Am.  Dec.  742. 

6.  It  nnat  be  preanmed — there  being  no 
allf^gratlon  to  contrary — that  proper  notice  of 
application  to  probate  will  in  controversy  was 
published  and  sent  out  as  required  by  law. — 
Lan^don  vs.  Blackburn.  109  CaL  19.  28.  41  Pac. 
Rep.    814. 

7.  Recitals  la  aa  order,  apparently  sufficient, 
that  citations  have  been  duly  Issued  and  served 


as  required  by  previous  order  of  this  court, 
etc..  are  sufficient  to  warrant  presumption  that 
such  order  had  been  regrularly  made  and  cita- 
tions duly  issued  and  served. — Moore  vs.  Earl, 
91  CaL  682,  636.  27  Pac.  Rep.  1087. 

8.  Where  record  is  silent,  presumption  Is 
that  that  was  dOne  which  was  requisite  to 
sustain  Jurisdiction,  and  in  absence  of  any 
showingr  of  fraud,  this  presumption  is  con- 
cluftlve.--Estate  of  Twombley.  120  CaL  360, 
851,  62  Pac.  Rep.  816. 

9.  Recitals  in  order  admlttingr  will  to  pro- 
bate to  effect  that  due  proof  was  made  to  sat- 
isfaction of  court,  *'that  notice  had  been  griven 
of  time  appointed  for  approving  said  will  and 
for  bearing  said  petition,  and  that  citations 
have  been  duly  Issued  and  served  as  required 
by  previous  order  of  this  court,  and  it  ap- 
peared to  this  court  that  notice  has  been  given 
according  to  law  to  all  parties  interested,"  etc.. 
are  sufficient  to  warrant  presumption  that  such 
order  had  been  regularly  made  and  that  cita- 
tions had  been  duly  issued  and  served. — Moore 
vs.  EarL  91  CaL  632.  635,  27  Pac.  Rep.  1087. 

10.  PUBLICATION  OF  NOTICE.— A  notice 
published  three  times  in  weekly  newspaper 
with  more  than  ten  days  between  first  and 
last  day  of  publication,  is  sufficient,  and  con- 
tinuation of  publication  and  publication  of 
postponement  of  hearing,  while  '  eminently 
proper,  is  not  required  by  any  positive  pro- 
vision of  law. — Curtis  vs.  Underwood,  101  CaL 
661,  668,  86  Pac.  Rep.  110. 

A«  to  pnblleatloa  of  aotlee,  see  post  §  1706 
and  note. 

Same — ^Aflda^'lt  of  vaUleatloa.^See  post 
S§  2010.  2011  and  notes. 

11.  STATUTE  OF  LIMITATIONS  does  not 
run  against  claim  allowed,  for  creditor  is  in  no 
default  and  has  established  his  claim  in  only 
method  authorized  by  law,  and  it  often  happens 
that  an  estate  is  Involved  in  litigation  so  that 
no  fund  would  be  available  to  pay  claim  until 
it  was  barred,  if  statute  was  allowed  to  run 
against  it.— Estate  of  Schroeder,  46  CaL  305, 
816. 


§  1306.   ORDER  TO  ENFORCE  PRODUOTION  OF  WILLS  OR  ATTENDANCE 

OF  WITNESSES.    A  judge  of  the  supsrior  court  may  at  any  time   make   and 

issue  all  necessary  orders  and  writs  to  enforce  the  production  of  wills  and  the 

attendance  of  witnesses. 

History:  Enacted  March  11,  1872,  founded  on  §  12  Probate  Act  as  amended 
18^1  (Stats.  1861,  p.  629);  amended  AprU  16,  1880,  Code  AmdU.  1880  (C.  C.  P. 
pt.),  p.  78;   March  31,  1891,  Stats,  and  Amdts.  1891,  p.  427. 

Am  to  povrers  of  Jvdsre  at  ehambenii,  see  ants 
8  166  and  note. 


As  to  orders  and  process  In  probate  matters, 

see  post  9  1704  et  seq.  and  notes. 


§1306.  HEARING  PROOF  OF  WILL  AFTER  PROOF  OF  SERVICE  OF 
NOTICE.  At  the  time  appointed  for  the  hearing,  or  the  time  to  which  the  hear- 
ing ma3'  have  been  postponed,  the  court  unless  the  parties  appear,  must  require 
proof  that  the  notice  has  been  given,  which  being  made,  the  court  must  hear 
testimony  in  proof  of  the  will. 

History:  Enacted  March  11,  1872,  founded  on  §  17  Probate  Act  as  amended 
1861  (Stats.  1861,  p.  629) ;  amended  March  24,  1874.  Code  Amdts.  1873-4,  p.  357; 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  198,  act 
held  unconstitutional,  see  history,  §  5  ante. 


§1307       (1808) 


HEARING   OF   PROOF— WHO   MAY  AFPBAR  AND   CONTBST, 


IPt.111. 


}.  Applied^  cited,  construed,  referred  to. 

2«  Notice  of  probate  requisite  to  jurisdiction. 

3.  Proof  of  publication. 

4.  Presumption  in  collateral  attack. 

5.  Words  ''my  sons''  in  will  refer  to  ions  then 

living.  f 

1.  APPIilBD,  CITBD,  CONSTRUBD,  RB- 
FSRRBD  TO,  etc.,  in:  Estate  of  Cobb»  49  Cal. 
599,  604  (applied);  Curtis  vs.  Underwood,  101 
Cal.  661,  669.  36  Pac.  Rep.  110  (construed); 
Painter  vs.  Painter,  US  CaL  871,  376,  46  Paa 
Rep.  689  (construed). 

A«  to  testimony  Id  proof  of  willy  see  post 
9S  1308,  1809,  1816,  1816  and  notes. 

2w  NOTICES  OF  PROBATB  RES^UISITB  TO 
JURISDICTION.^Where  court  heard  petition 
for  probate  of  will  without  proof  of  service 
of  notice  upon  heirs,  several  of  whom  did  not 
appear,  it  was  error. — Estate  of  Cobb,  49  CaL 
699,  604. 

3.  PROOF  OF  PUBLICATION  havinff  been 
made  as  provided  in  9  1304  ante,  grives  to  court 
Jurisdiction  over  persons  of  absent  heirs  as 
fully  as  service  of  summons  gives  court  Juris- 
diction in  an  ordinary  civil  action.— Ourtis  vs. 
Underwood,  101  Cal.  661,  669,  86  Paa  Rep.  110. 


4.  PRESUMPTION  ON  COIXATBRAI«  AT- 
TACK.— ^Under  this  section  where  the  record 
in  proceedings  for  probate  of  will  showed  that 
petition  for  probate  was  filed;  that  clerk's 
notice  fixed  specified  date  as  time  for  provlngr 
the  will,  which  notice  was  published  as  re- 
quired by  law;  that  subsequently  court  made 
order,  which,  after  recitingr  that  petition  came 
on  regrularly  for  hearing  and  that  it  had  been 
proved  that  notice  had  been  sriven  as  required 
by  law,  admitted  will  to  probate,  but  it  did  not 
afllrmatively  appear  from  recitals  that  hear- 
ing: had  been  continued  by  court;  neither  did 
it  appear  that  it  had  not  been;  the  court  held 
that  in  collateral  attack  on  Judgment  it  would 
be  presumed  that  orders  continuing  the  hear- 
ing had  been  regularly  made. — Estate  of  Davis 
(Cal.  May  21,  1906),  86  Pac.  Rep.  188. 

8.  WORDS  «MT  80N8»»  IN  WILL  REFBR 
TO  SONS  THEN  LIVING^  who  are  specially 
named  and  enumerated,  and  do  not  include  an 
after-bom  child,  whether,  son  or  daughter. — 
Painter  vs.  Painter,  118  CaL  871,  876,  45  Pac 
Rep.  689. 

As  to  right  of  nnboni  eiilldt  see  KERB'S  CYC 
dV.  OODB  i  29  and  not«. 


§  1307.  WHO  MAT  APPEAB  AND  CONTEST  THE  WILL.  'Any  person 
interested  may  appear  and  contest  the  will.  Devisees,  legatees,  or  heirs  of  an 
estate  may  contest  the  will  through  their  guardians,  or  attorneys  appointed  by 
themselves  or  by  the  court  for  that  purpose;  but  a  contest  made  by  an  attorney 
appointed  by  the  court  does  not  bar  a  contest  after  probate  by  the  party  so  rep- 
resented, if  commenced  within  the  time  provided  in  article  four  of  this  chapter; 
nor  does  the  non-appointment  of  an  attorney  by  the  court  of  itself  invalidate 
the  probate  of  the  will. 

History:  Enacted  Mareh  11,  1872,  founded  on  { 18  Probate  Act  as  amended 
1861  (Stats.  1861,  p.  630) ;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  357; 
b^  Ck>de  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  199,  act 
held  unconstitutional,  see  history,  {6  ante. 


1.  Applied,  cited,  construed,  referred  to* 

2.  Contest  by  infant  heir. 
8.  Contestant  is  plaintiff. 

4.  Expense  of  contest  by  administrator. 
6.  ''Former  contest " — ^When  parties  not  bound. 
6-9.  Public  administrator  has  no  interest. 

1.  APPLIS3D,  CITBD,  CONSTRVBD,  RB- 
PESRRBD  TO,  etc.,  in:  Estate  of  Cunningham, 
54  Cal.  656,  557  (applied);  Estate  of  Cahill.  74 
Cal.  52,  69,  16  Pac.  Rep.  864  (construed);  Estate 
of  Sanborn,  98  Cal.  103,  106,  32  Pac  Rep.  866 
(applied);  Estate  of  Hickman,  101  Cal.  609, 
612,  36  Pac.  Rep.  118  (construed);  Estate  of 
Healy,  122  Cal.  162,  163,  64  Pac.  Rep,  782  (con- 
strued); Estate  of  lAtour,  140  C^L  414.  433, 
73  Pac  Rep.  1070,  74  Id.  441  (cited  in  dis.  op.). 

As  to  attomeT-  appointed  by-  court,  see  post 
1 1718  and  note. 

As  to  contests,  see  post  9  1812  and  note. 

As  to  snardlans,  see  ante  S9  872,  878  and 
notes,  post  9§  1747-1809  and  notes. 

2.  CONTBST  BY  INFANT  HBUL—Where  an 

infant  heir  files  contest  of  will  in  propria 
persona  and  sruardian  ad  litem  is  appointed  at 
trial,   proceedlnsrs   are   not   void   for   want   of 


Jurisdiction.— Estate  of  Cahill,  74  CaL  68,  6f. 

16  Paa  Rep.  864. 

a.  COBrTBSTANT  18  PLAIN TUTF,  because 
to  maintain  contest  at  all  he  must  prove  at 
outset  that  he  has  an  interest  in  estate,  and 
having  done  so,  may  rest  secure  upon  statute 
of  descents  until  will  has  been  proved;  and 
having:  established  his  status  be  may  demand 
strict  proof  of  execution  of  contested  will 
before  producing  his  rebutting  evidence  (dis. 
op.  of  Beatty,  C.  J.). — Estate  of  Latour,  140  Cal. 
414,  484,  73  Pac.  Rep.  1070,  74  Id.  411. 

4.  BXPBNSBS  OF  CONTEST  BY  ADHHNIS- 
TRATOR  are  not  charges  against  estate. — 
Estate  of  Sanborn,  98  Cal.  108,  106,  82  Pac 
Rep.  865. 

8.  ^FORMER  CONTEST"— Wlien  parties  not 
1k>nnd. — Parties  who  were  not,  within  meaning 
of  law.  parties  to  "former  contest,"  are  not 
bound  by  former  adJudlcation.'^Estate  of  Cun- 
ningham, 64  Cal.  566,  657. 

«.  PUBLIC  ADMINISTRATOR  HAS  NO  IN- 
TBREST, — ^Any  one  asserting  right  to  admin- 
ister may  appear  in  contest  provided  for  in 
1 1874  post.    Under  this  section  meaning  of  in- 


Tit.  XI,  ck.  m  art.  1.1 


WHBN  NO  CONTBST— HOLOGRAPHIC   WILLS. 


(1809)     §S  1S08»  1809 


terest  is  an  Interest  In  estate,  either  as  heir  at 
law,  leeratee,  or  devisee,  and  public  administra- 
tor has  not  such  an  interest. — Estate  of  Healy, 
122  CaL  162.  1«3,  54  Pac.  Rep.  732. 

7.  A  public  administrator  has  no  interest 
in  an  estate,  or  in  probate  of  will;  that  is 
matter  which  concerns  only  those  to  whom 
estate  would  otherwise  go.  The  expression 
'l>erson  interested"  means  interested  in  estate 
and  not  merely  in  fees  of  an  administration 
thereof. — Estate  of  Sanborn.  98  Cal.  108,  105, 
82  Pac.  Rep.  865. 


8.  A  public  administrator  has  no  standlnfir 
in  court  to  contest  proof  of  will.  He  is  not 
interested  in  sense  of  having  an  interest  In 
estate  within  purview  of  this  and  succeedingr 
sections. — Estate  of  Hickman,  101  Cal.  609,  612, 
36  Pac.  Rep.  118. 

9.  Public  administrator  is  not  party  inter- 
est in  meaning  of  this  section  and  entitled  to 
contest  will. — Estate  of  Sanborn,  98  Cal.  103, 
32  Pac.  Rep.  865;  Estate  of  Hickman,  101  CaU 
609,  612,  36  Pac.  Rep.  118;  Estate  of  Healy,  122 
Cal.  162,  163,  64  Pac.  Rep.  732. 


§  1308.  PROBATE,  WHEN  NO  CONTEST.  If  no  person  appears  to  contest 
the  probate  of  a  will,  the  court  may  admit  it  to  probate  on  the  testimony  of  one 
of  the  subscribing  witnesses  only,  if  he  testifies  that  the  will  was  executed  in 
all  particulars  &s  required  by  law,  and  that  the  testator  was  of  sound  mind  at 
the  time  of  its  execution. 

If  it  appears  at  the  time  fixed  for  the  hearing  that  none  of  the  snbsoibing 
witnesses  reside  in  the  county,  but  that  the  deposition  of  one  of  them  can  be 
taken  elsewhere,  the  court  may  direct  it  to  be  taken,  and  may  authorize  a  photo- 
graphic copy  of  the  will  to  be  made  and  to  be  presented  to  such  witness  on  his 
examination,  who  may  be  asked  the  same  questions  with  respect  to  it  and  the 
handwriting  of  himself,  the  testator,  and  the  other  witness,  as  would  be  pertinent 
and  competent  if  the  original  will  were  present. 

If  neither  the  attendance  in  court  nor  the  deposition  of  any  of  the  subscribing 
witnesses  can  be  procured,  the  court  may  admit  the  will  to  probate  upon  the 
testimony  of  any  other  witness  as  provided  in  section  thirteen  hundred  and 
seventeen. 

History:  Enacted  March  11,  1872,  fonnded  on  §  19  Probate  Act;  amended  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  199,  act  held 
unconstitutional,  see  history,  §5  ante;  March  18,  1905,  Btats.  and  Amdts.  1905, 
p.  234. 


1.  APPLIBDt  CITBID,  CON8TR17BD,  RB» 
FERRED  TO,  etc.  In:  Bstate  of  Doyle,  73  Cal. 
564,  566,  15  Pac.  Rep.  126  (construed). 

Admlttlntr  t«  probate — ComelaslTencM  •€•» 
See  post  1 1908  subd.  1  and  note. 

Same — ^Wbere  a  eo«tcat« — See  post  1 1814  and 
note. 


2.  PETITION  FOR  ADBHSSION  TO  PRO- 
BATES of  an  Instrument  purportlngr  to  be  wilt 
Is  to  have  same  effect  as  if  it  had  expressly 
averred  that  will  offered  was  made,  signed, 
and  published  as  last  will  of  deceased.— Es- 
tate of  Doyle,  78  Cal.  664,  666,  16  Pao.  Rep. 
126. 


§1309.    [H]OLOaRAPHI0  WILLS.     An  [h]  olographic  will  may  be  proved  in 
the  same  manner  that  other  private  writings  are  proved. 

History:     Enacted  March  11,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Date  immaterial  of  memorandum  or  will. 

3.  Holographic  will  proved  as  other  private 

writings. 

4.  Informally  drawn  wilL 

5.  Mistake  in  date  of  holographic  wilL 
6, 7.  Omitted  words  supplied  oy  court. 

1.  APPLISSD,  CniDD,  CONSTRUED,  RB- 
PERRBD  TO,  etc..  In:  Mitchell  vs.  Donohue, 
100  Cal.  202,  207,  34  Pac.  Rep.  614  (applied); 
Esute  of  Fay,  146  Cail  82,  86,  78  Pac.  Hep.  340 
(cited  with  other  sections);  Estate  of  Cllsby, 
145  CaL  407,  409,  78  Pae.  Rep.  964  (cited  with 
111276,  1277  Civil  Code). 

t,     DATE     IMMATERIAIj     OF     MEMORAN- 

DVM  OR  WILL. — A  holosrraphlc  will  befirlnnlnfir 

c.  a  p.— 114 


thus:  "Property  of  8.  W.  Cllsby,  October  1, 
1902,"  followed  by  description  of  personal  prop- 
erty and  words  of  devise  and  bequest,  though 
firrammatically  the  date  used  may  be  regarded 
either  as  date  of  memorandum  or  as  ^ate  of 
will,  the  difference  is  immaterial. — Estate  of 
Clisby.  145  Cal.  407.  409,  78  Pac.  Rep.  964. 

8.  HOLOGRAPHIC  IIVILL  PROVED  AS 
OTHER  PRIVATE  WRITINGS.— A  hologrraphlc 
will  may  be  proved  in  the  same  manner  that 
other  private  writings  are  proved. — ^Estate  of 
Fay,  146  Cal.  82,  86,  78  Pac.  Rep.  840. 

As  to  bow  prlvato  wrltlasa  piovod^  see  post 
61940  and  note. 

As  to  kolographle  wills  Is  geseml,  see 
KERR'S  CYC.  Cnr.  CODE  IS  1277,  8094  and 
liotes. 
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A«  te  mlstakea  In  holoffrapbic  ^rlll,  see  par. 
6  this  note. 

4.  INFORMALLY  DRAWN  WILL.— A  will 
may  be  Informally  drawn  and  consist  of  one  or 
more  papers.  No  particular  words  are  neces- 
sary to  show  testamentary  intent.  It  must 
appear  only  that  maker  intended  by  it  to  dis- 
pose of  property  after  his  death,  and  parol 
evidence  as  to  attending:  circumstances  is  ad- 
missible.—Mitchell  vs.  Donohue,  100  Cal.  202, 
207,  34  Pac.  Rep.  614. 

s.    mistake:  in  date  of  holographic 

WILL  will   not   invalidate   it— Estate   of   Fay, 
145  CM.  82.   84,   78   Pac,  Rep.   840. 

6.    omitted  words  supplied  by  court. 

— ^Where   court   read   word    "levet"    as   "leave" 
and  supplied  the  words  in  brackets  in  an  am- 


biiTuous  paper,  thus  showingr  testamentary 
intent  in  paper,  reading  as  follows:  "Corral 
D.  Pledra,  February  3,  1892.  This  is  to  certify 
that  I  levet  to  my  wife  [my]  real  and  per- 
sonal [property]  and  she  to  dispo.^e  of  that  as 
she  wishes.  Patrick  Donohue."  And  admitted 
the  same  to  probate,  its  action  was  upheld  on 
appeal.— Mitchell  vs.  Donohue.  100  Cal.  202.  209. 
34   Pac-  Rep.   614. 

7.  Courts,  In  reading:  wills,  always  supply 
obviously  omitted  words  wherever  word  omit- 
ted is  apparent,  and  no  other  word  will  supply 
defect.— Mitchell  vs.  Donohue,  100  Cal.  202, 
207,  84  Pac.  Rep.  614.  See  Estate  of  Wood,  36 
Cal.  75;  Clarke  vs.  Ransom.  50  Cal.  595;  Estate 
of  Skerrett,  67  CaL  686,  8  Pac.  Rep.  181. 


ARTICLE   TL 

CONTESTING    PROBATE    OP    WILLS. 

§  1312.     Contestant  to  file  grounds  of  contest;  and  peti-  9  1316.     Testimony  reduced  to  writing  for 

tioner  to  reply.  future  evidence. 

§  1313.     How  jury  obtained  and  trial  had.  §  1317.     If  proved,  certificate  to   be  at- 

§  1314.     Verdict  of  the  jury.     Judgment.  tached. 

S  1315.    Witnesses,  who  and  how  many  to  be  examined.  §.1318.    Will  and  proof  to  be  filed  and 

Proof  of  handwriting,  admitted,  when.  recorded. 

§  1312.  CONTESTANT  HO  FILE  GROUNDS  OF  CONTEST,  AND  PETI- 
TIONES  TO  REPLY.  If  any  one  appears  to  contest  the  will,  he  must  file  written 
grounds  of  opposition  to  the  probate  thereof,  and  serve  a  copy  on  the  petitioner 
and  other  residents  of  the  county  interested  in  the  estate,  any  one  or  more  of 
whom  may  demur  thereto  upon  any  of  the  grounds  of  demurrer  provided  for  in 
part  two,  title  six,  chapter  three  of  this  code.  ^  If  the  demurrer  is  sustained,  the 
court  must  allow  the  contestant  a  reasonable  time,  not  exceeding  ten  days, 
within  which  to  amend  his  written  opposition.  If  the  demurrer  is  overruled, 
the  petitioner  and  others  interested  may  jointly  or  separately  answer  the  con- 
testant's grounds,  traversing,  or  otherwise  obviating  or  avoiding  the  objections. 
Any  issues  of  fact  thus  raised,  involving: 

1.  The  competency  of  the  decedent  to  make  a  last  will  and  testament; 

2.  The  freedom  of  the  decedent  at  the  time  of  the  execution  of  the  will  from 
duress,  menace,  fraud,  or  undue  influence ; 

3.  The  due  execution  and  attestation  of  the  will  by  the  decedent  or  subscribing 
witnesses;  or, 

4.  Any  other  questions  substantially  affecting  the  validity  of  the  will ; 

— Must,  on  request  of  either  party  in  writing  (filed  three  days  prior  to  the  day 
set  for  the  hearing),  be  tried  by  a  jury.  If  no  jury  is  demanded,  the  court  must 
try  and  determine  the  issues  joined.  On  the  trial,  the  contestant  is  plaintiff  and 
the  petitioner  is  defendant. 

History:  Enacted  March  11,  1872,  founded  on  $20  Probate  Act  as  amended 
1855  (Stats.  1855,  p.  132),  1861  (Stats.  1861,  p.  630)  and  1868  (Stats.  1868, 
p.  628) ;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  199,  act  held  unconstitutional,  see  history,  §  5  ante. 


1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Ab&ty  of  testator  to  speak. 

4.  Account — Contest   of   not   here   provided 

for. 


6.  Answer  —  Insufficiency  of  deiiial  —  When 
question  not  raised  in  appellate  court. 

6.  Construction — Amendment  of  Hw. 

7.  Designation  as  contest  not  sufficient. 


Tit.  Xlt  eb.  11,  art.  ii.j 
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8.  Evidenc© — Character  of. 

9.  Exclusion  of  testimony. 

10.  General  influence. 

11.  (jreneral  verdict  where  special  issues  framed 

— Mistrial. 

12.  Grounds  of  contest. 
13y  14.  History  of  section. 
15*17.  lasues  in  contest. 

18.  Same — As  to  competency  of  testator  to 

make  will — Sufficient  allegation. 

19.  Sane— When  required  to  be  determined 

before  decree  rendered. 

20.  Intimate  acquaintance. 

21.  Judicious  wdl  not  required 
22,  23.  Jury  trial 

24.  Nature  of  proceedings — Burden  of  proof. 

25.  Offer  to  prove  will  is  arrested  by  contest. 
26-28.  Parties— <)onte8taDt  is  plaintiff. 

29.  Same — Extent  of  rule. 

30.  Presumption  of  law. 

31,32.  Same — No   presumption   of   undue   influ- 
ence. 
33,34.  Proof  of  undue  influence — ^What  const!- 
35,36.  Public  administrator  cannot  contest. 

37.  Bules  of  pleading  and  practice  in  civil 

easee  are  applicable. 

38.  Service— Want  of  not  bar  to  hearing. 
39,40.  ''Unnatural"  will. 

41.  Same— Or  unreasonable. 

42.  Same— Approval  of  jury. 

43.  Withdrawing  opposition — ^Eifect  of. 

1.  APPUBSD,  CITBD,  CONSTRUBD,  RB- 
FBRRBSD  TO,  etc — 1,  C^ode  aeetlon. — Estate  of 
Kile,  78  Cal.  131.  182,  IS  Pac.  Rep.  320  (con- 
strued with  91314  post);  Estate  of  Doyle.  73 
Cal.  664,  5€5,  667,  669,  16  Pac.  Rep.  125  (con- 
strued) ;  Estate  of  Sanderson.  74  Cal.  199,  206. 
206.  207,  209,  16  Pac.  Rep.  763  (construed  with 
other  sections);  Estate  of  Lankan.  74  Cal.  863, 
356.  16  Pac.  Rep.  188  (applied);  EsUte  of  Koh- 
ler.  79  Cal.  318,  316,  21  Pac.  Rep.  768  (ap- 
plied); BstaXe  of  Sanborn,  98  Cal.  108.  106,  82 
Pac.  Rep.  866  (applied);  Estate  of  Stewart,  100 
Cal.  246,  249,  34  Pac.  Rep.  706  (construed); 
Estate  of  Hickman,  101  Cal.  609,  612,  36  Pac. 
Rep.  118  (construed);  Estate  of  Robinson,  106 
Cal.  493,  496,  89  Pac.  Rep.  862  (construed); 
Estate  of  Joseph,  118  Cal.  660,  661,  60  Pac. 
Rep.  768  (construed);  Estate  of  Scott,  128  Cal. 
57.  62,  60  Pac.  Rep.  627  (construed  with  §  1981 
post);  Estate  of  Benton,  131  Cal.  472,  474,  63 
Pac.  Rep.  776  (construed) ;  Estate  of  Qregrory, 
183  Cal.  131.  136.  66  Pac.  Rep.  315  (applied): 
Estate  of  Franklin,  133  Cal.  684.  685.  65  Pac. 
Rep.  1081  (cited):  Estate  of  Langrley,  140  Cal. 
126.  129.  73  Pac.  Rep.  824  (cited);  Estate  of 
Latour.  140  Cal.  414.  419,  429,  73  Pac.  Rep.  1070, 
74  Id.  441  (construed  In  dls.  op.);  Estate  of 
Dolbeer  (Cal.  May  18,  1906).  86  Pac.  Rep.  696 
(applied). 

2.  Same — S.  Probate  Aet  §  20. — Estate  of 
Bowen,  34  Cal.  682,  688  (construed);  Estate  of 
Tomlinson,  86  Cal.  509,  610,  611  (construed  with 
other  sections);  People  vs.  Almy,  46  Cal.  245, 
247  (construed):  Estate  of  Wooten.  66  Cal.  322. 
324  (construed);  Estate  of  Burton.  63  Cal.  36, 
87  (applied);  Estate  of  Learned.  70  Cal.  140. 
142.  11  Pac.  Rep.  687  (cited). 

As  to  coBteat — ^After  probate,  see  post  (1327 
•t  seq.  and  notes.  - 

SuBc — Throagrh  attpmey  appointed  by  tke 
eeart. — See  ante  9  1807  and  note. 


Aa  te  eonteatant — Generally,  see  ante  §  1307 
and  note. 

Same — ^Burden  of  proof  on. — See  Estate  of 
Dolbeer  (Cal.  May  18,  1906),  86  Pac.  Rep.  695. 

A«  to  execntlnir  wltneaii,  calling,  see  post 
§  1916  and  note. 

A«  to  enrounda  of  demurrer,  see  ante  S3  430-434 
and  notes. 

As  to  nervlce,  see  ante  89  1010-1017  and  notes. 

8.     ABILITY    OP    TBSTATOR    TO    SPEAK.— 

It  cannot  be  held  as  matter  of  law  that  merely 
because  testator  is  unable  to  speak  articulately 
and  Is  compelled  to  communicate  by  sigrns,  bur- 
den of  proof  shifts. — Estate  of  Latour,  140  Cal. 
414.  423,  73  Pac.  Rep.  1070.  74  Id.  441. 

4.  ACCOUNT — Contest  of  not  here  provided 
for. — This  section,  and  those  immediately  fol- 
lovirlng  it,  do  not  govern  proceediniTs  on  con- 
tested account. — Estate  of  Sanderson.  74  Cal. 
199,  207.  16  Pac  Rep.  768. 

5.  ANSWER  INSUFFICIENCY  OF  DENIAL 
— ^Wben  ^neatlon  not  raised  In  appellate  court. 

— ^This  section  does  not,  except  by  inference, 
limit  time  within  which  written  opposition  may 
be  answered,  and  where  contestant  does  not 
move  for  Juderment  on  pleadingrs,  or  raise  any 
question  as  to  suflldency  of  petition  in  court 
below.  'Point  that  denial  was  insufllcient  can- 
not be  even  made  in  the  appellate  court. — 
Estate  of  Doyle,  78  Cal.  664,  669.  15  Pac.  Rep. 
126.  See  Stringrer  vs.  Davis.  80  Cal.  318;  Clark 
vs.  Phoenix  Ins.  Co..  86  Cal.  176;  Cave  vs. 
Crafts.  68  Cal.  136,  141;  Scott  vs.  Sierra  L.  Co., 
67  Cal.  71,  76.  7  Pac.  Rep.  131. 

Burden  of  proof  in  will  contest  is  on  con- 
testant to  show  that  testatrix  was  insane  at 
time  she  executed  the  will. — Estate  of  Dolbeer 
(Cal.  May  18,  1906),  86  Pac.  Rep.  696. 

«.     CONSTRUCTION— Amendment    of    law.— 

This  section  as  amended  in  1862  omits  all  ref- 
erence to  "issues  Joined"  in  probate  courts.  Its 
omission  is  sigrnlflcant  and  can  be  accounted 
for  in  no  other  way  than  that  it  was  intended 
that  district  courts  should  possess  such  juris- 
diction.— Estate  of  Bowen.  34  Cal.  682,  688. 

7.  DESIGNATION  AS  CONTEST  NOT  SUF- 
FICIENT.— Every  document  filed  by  contestant 
does  not  constitute  contest,  even  though  it  may 
contain  written  grrounds  of  opposition  and  may 
be  entitled  contest. — Estate  of  Robinson,  106 
Cal.  493.  495,  39  Pac.  Rep.  862. 

8.  EVIDENCE  —  Character  of.  —  Evidence 
must  be  produced  that  pressure  was  brousrht 
to  bear  directly  upon  testamentary  act.  but 
this  itself  need  not  be  direct.  Circumstantial 
evidence  is  sufficient. — Estate  of  McDevltt.  95 
Cal.  17,  S3,  30  Pac.  Rep.  101. 

0.  EXCLUSION  OF  TESTIMONY  of  wltneSb 
as  to  his  opinion  as  to  mental  condition  of 
deceased  is  ground  for  reversal  wh«re  such 
testimony  is  material  and  important  and 
might  probably  have  changed  result  of  trial, 
and  where  evidence  was  considerable  and 
stronger  as  to  point  of  intimacy  with  de- 
ceased than  that  which  had  been  given  by 
another  witness  who  was  permitted  to  testify. 
— Estate  of  Carpenter.  79  Cal.  382,  386,  21  Pac. 
Rep.  836. 

10.  GENERAL  INFLUENCE  not  brought  to 
bear   upon    testamentary    act.    however   strong 
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or  controlling,  ia  not  undue  Influence. — Estate 
of  McDevltt,  95  Cal.  17,  83,  30  Pac  Rep.  101. 

11.  GENERAL  VERDICT  IVHERE  SPECIAL 
ISSUES  FRAMED  —  MUtrlal.— Jury  trial  in 
which  special  issues  were  framed  on  which 
Jury  returned  creneral  verdict,  is  mistrial  and 
no  Juderment  can  be  entered  thereon. — Estate 
of  Lankan.  74  Cal.  363,  355.  10  Pac.  Rep.  188. 

12.  GROUNDS     OF     CONTEST.— Contest     of 

will  requires  written  crrounds  of  opposition 
of  such  nature  as  to  form  le^al  objection  to 
errantingr  probate  of  will,  and  presentation  of 
these  grounds  for  consideration  of  court. — 
Estate  of  Robinson,  106  Cal.  493,  495,  39  Pac. 
Rep.  862. 

18.  HISTORY  OF  SECTION.— For  full  his- 
tory of  srrowth  of  this  section  and  greneral  law 
relatinsr  to  contests  of  wills  and  construction 
of  various  sections  relating  to  practice  therein, 
see  Estate  of  Sanderson,  74  Cal.  199,  206,  209, 
16  Pac.  Rep.  753. 

14.  £^or  full  discussion  of  this  section  and 
previous  decisions  regarding  burden  of  proof 
and  order  of  procedure,  see  dis.  op.  of  Beatty, 
C.  J.,  in  Estate  of  Latour,  140  Cal.  414,  427.  486, 
73  Pac.  Rep.  1070.  74  Id.  441. 

iBsanlty  of  testatrix,  burden  on  contestant 
to  show. — See  Estate  of  Dolbeer  (Cal.  May  18. 
1906),  86  Pac.  Rep.   696. 

15.  Issues  la  contest. — For  purposes  of  eon* 
test  there  are  no  issues  before  Jury  except 
such  as  are  presented  by  contestant,  and  evi- 
dence on  no  other  issue  can  be  submitted  to 
Jury.^Estate  of  Greffory.  133  Cal.  181,  186,  66 
Pac.  Rep.  316. 

16.  Contest  can  be  heard  only  as  to  those 
matters  which  are  presented  in  written 
grrounds  of  opposition. — Estate  of  Kile.  72  Cal. 
131.  133,  13  Pac.  Rep.  820. 

17.  Issues  to  be  submitted  to  Jury  under 
this  section  should  not  be  complex  or  con- 
fusing:. On  grround  of  Incompetency  and  of 
fraud  the  principal  question?  are,  '*was  de- 
cedent competent  to  make  last  will  and  testa- 
ment." and  *'was  mind  of  decedent  at  time  of 
execution  of  will  free  from  fraud  practised 
upon  him  bjr"  the  party  chargred.  These  are 
ultimate  facts  and  negative  finding:  upon  either 
would  require  denial  of  will  to  probate. — Estate 
of  Benton,  181  Cal.  472,  474,  68  Pac.  Rep.  775. 

18.  As  to  competency  of  testator  to  make 
win — Sufldeat  allegation. — ^In  contest  of  will, 
alleg:ation  that  testator's  mind  was  weak,  de- 
bilitated, and  derang:ed  to  such  an  extent  as  to 
incapacitate  him  from  making:  or  undertaking: 
will  or  codicil,  tenders  an  issue  as  to  com- 
petency of  decedent  within  the  meaning:  of  this 
section.—Estate  of  Kohler,  79  CaL  818,  817,  21 
Pac.  Rep.  768. 

10.  When  reanlred  to  be  determined  before 
decree  rendered. — ^Where  issues  were  framed 
and  certified  to  district  court  for  trial,  but  some 
were  certified  back  unanswered,  no  decree 
could  properly  be  rendered  after  such  issue 
had  been  made  until  it  should  be  determined.— 
Estate  of  Tomlinson,  86  Cal.  609,  611. 

SO.  INTIMATE  AOi^UAINTANCB.  —  Deter- 
mination of  question  whether  witness  is  an  ac- 
quaintance within  meaning:  of  code  is  ad- 
dressed to  discretion  of  trial  court,  and  '*there 


being:  no  abuse  of  discretion,"  appellate  court 
will  not  interfere. — People  vs.  Pico,  62  Cal.  60, 
68;  People  vs.  Levy,  71  Cal.  618,  623,  12  Pac 
Rep.  791;  People  vs.  Fine.  77  Cal.  147,  19  Pac 
Rep.  269;  Estate  of  Carpenter,  79  Cal.  382,  386, 
21  Pac  Rep.  886. 

As  to  Intimate  acqaalntaneoy  testimony  of  on 
probate  of  will,  see  post  8  1870  and  note. 

21.     JUDICIOUS    WILIj    not    IUWUIRBD.— 

Rlgrht  to  dispose  of  one's  property  by  will  is 
most  solemnly  assured  by  law,  and  is  most 
valuable  incident  to  ownership,  and  does  not 
depend  upon  its  Judicious  use. — ^Estate  of  Mc- 
Devitt,  96  Cal.  17,  38,  80  Pac.  Rep.  101.— Elstate 
of  Langrford,  108  Cal.  608,  624,  41  Pac  Rep.  701 

21.  JURY  TRIAL.— This  section  as  amended 
in  1868,  providing:  for  trial  of  issues  by  Jury 
in  probate  court,  directs  Jury  to  be  summoned 
and  impaneled  in  same  manner  as  is  provided 
by  law  for  summoning:  and  impaneling:  Juries 
in  county  courts  for  trial  of  civil  actions;  that 
trial  shall  be  as  in  civil  actions;  that  a  new 
trial  may  be  had  and  an  appeal  taken  as  in 
other  civil  cases. — ^People  vs.  Almy,  46  Cal. 
246-247. 

28.  Prior  to  codes  there  was  no  express  or 
implied  provision  requiring:  that  any  issue  of 
fact  arising:  in  probate  court  should  be  tried 
by  Jury,  except  such  as  might  arise  upon  con- 
test of  probate  of  wills. — ^Estate  of  Sanderson, 
74  CaL  199.  207.  16  Pac  Rep,  768. 

24.  NATURB3  OF  PROCEIEDINCK— Burden  of 
proof. — ^Thls  presupposes  matters  set  up  as 
gnrounds  of  contest  as  to  which  burden  of  proof 
is  cast  upon  contestant,  but  it  does  not  purport 
to  be,  nor  is  it,  new  action  or  proceeding:. — 
Estate  of  Joseph,  118  Cal.  660,  668,  60  Pac  Rep. 
768. 

SB.  OFFBR  TO  PROVB  "WILIj  IS  AR- 
RBSTBD  BT  CONTBST.— Estate  of  Oregrory, 
138  Cal.  181,  186,  66  Pac  Rep.  816. 

20.  PARTIS3S — Contestant  Is  plaintiff.— Un- 
der this  section  contestant  is  plaintiff,  and  by 
provision  of  §  1981  post  burden  of  proof  Is  upon 
him  to  present  to  court  evidence  in  support 
of  his  possession  and  to  overcome  presumption 
that  deceased  was  sane  at  time  of  making:  will. 
—Estate  of  Scott,  128  CaL  67,  62,  60  Pac  Rep. 
627. 

27.  In  proceedings  provided  in  this  section, 
contestant  is  plaintiff  and  petitioner  is  de- 
fendant. The  position  of  parties  is  different 
from  that  of  parties  to  an  ordinary  civil  action. 
—Estate  of  Wooten.  66  Cal.  822.  324,  826. 

28.  As  to  all  matters  involved  in  issues 
raised  by  contest,  contestant  is  plaintlfC  and 
must  g:o  forward;  petitioner  is  defendant. — 
Estate  of  Dalrymple,  67  Cal.  444.  446,  7  Pac. 
Rep.  906.  See  Estate  of  Collins,  Myrlck's  Rep. 
78. 

28.  Bbctent  of  rule.— Assumption  that  con- 
testant cf  will  is  plaintifC  as  to  every  separate 
issue  made  by  contest  is  entirely  unwarranted 
by  statute,  or  if  warranted,  is  entirely  incon- 
sequential (dia  op.  of  Beatty,  C  J.). — ^Estate 
of  Latour,  140  Cal.  414,  489,  78  Pac  Rep.  1070, 
74  Id.  441. 

SO.  PRBS  U  MPTION  OF  LAW  In  absence  of 
all  proof  in  contest  is  In  favor  of  will.— Bstato 
of  McDevitt,  96  Cal.  17,  84.  80  Pac  Rep.  101. 
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SI.     3ro    luresamptliMft    of    undue    Inflaeacc^^- 

Relation  of  husband  and  wife  does  not  raise 
presumption  of  undue  influence;  and  mere  fact 
that  will  of  husband  is  changred  to  grratify 
wishes  of  wife  does  not  raise  presumption  of 
undue  Influence  on  her  part. — Estate  of  Lansr- 
ford.  108  Cal.  608,  623,  41  Pac.  Rep.  701.  See 
Mob  Rankin  vs.  Rankin,  61  Mo.  295.  Mleli. 
Latham  vs.  Udell.  38  Mich.  238.  N.  J.  Hughes 
va.  Murtha,  32  N.  J.  Eq.   (5  Stew.)  288. 

82.  Presumption  of  undue  Influence  is  not 
raised  by  proof  of  interest  and  opportunity 
alone. — estate  o^  Lianffford,  108  CaL  608,  628, 
41  Pac  Rep.  701. 

Sa.  PROOF  OF  VNDUB  INFLUBNCB,  WHAT 
CONSTITUTES. — In  order  to  set  aside  will  for 
undue  Influence  there  must  be  substantial 
proof  of  pressure  which  overpowered  volition 
of  testator  at  time  will  was  made. — Estate  of 
Lanffford.  108  Cal.  608,  623,  41  Pac.  Rep.  701. 

84.  Suspicious  circumstances  do  not  amount 
to  proof,  aa  circumstances  which  accord  with 
theory  of  undue  influence  must  be  inconsistent 
with  hypothesis  that  will  was  free  act  of  intel- 
ligent mind. — Estate  of  McDevltt,  96  Cal.  17, 
84,  80  Pac.  Rep.  101. 

SB.  PUBLIC  ADHIIVISTRATOR  CANZfOT 
CO^TTESST  Will  notwithstandingr  wish  of  heirs 
and  devisees.  By  doing  so  he  would  enlarge 
sphere  of  his  activities,  which  statute  does  not 
allow. — ^Elstate  of  Hickman,  101  Cal.  609,  612, 
86  Pac  Rep.  118. 

86.  A  public  administrator  has  no  interest 
in  an  estate  or  in  probate  of  will;  that  is  mat- 
ter which  concerns  only  those  to  whom  estate 
would  otherwise  go.  The  expression  **person 
interested"  means  Iptepest  in  estate  and  not 
merely  in  fees  of  administration  thereof. — 
Estate  of  Sanborn,  98  Cal.  108,  106,  82  Pac  Rep. 
865. 

ST.  RULBS  OF  PLBADHfG  AND  PRAC- 
TICB    IN    Cmii    CASBS     ARB    APPLICABLB 

to  proceedings  in  probate  courts.  Issues 
joined  in  such  proceedings  are  to  be  tried  and 


determined  by  that  court  as  in  civil  cases,  and 
upon  trial  by  court  without  Jury  parties  are 
entitled  to  findings  unless  they  are  waived. — 
Estate  of  Burton,  63  Cal.  36,  37.  See  Haf- 
fenegger  vs.  Bruce,  54  Cal.  416. 

88.  SRRVICB—liirant  of  act  bar  to  hearing. — 

Where  opposition  of  contestant  is  in  proper 
form  and  set  forth  many  alleged  facts,  which, 
if  true,  established  invalidity  of  asserted  will, 
court  should  hear  opposition  even  though  there 
was  not  sufficient  proof  of  service  on  all  per- 
sons mentioned  in  this  section. — Estate  of 
Stewart,  100  Cal.  246,  249.  34  Pac.  Rep.  706. 

89.  "UNNATURAL''  WILL.  —  Consideration 
of  question  whether  or  not  will  is  "unnatural" 
— ^by  which  is  meant  difTerent  from  what  it 
might  have  been  expected  to  have  been — is  of 
no  importance  except  in  case  where  there  is 
some  evidence  immediately  tending  to  show 
mental  incapacity,  fraud,  or  undue  influence, 
and  in  such  event,  it  might  serve  to  help  out 
weak  case.— Estate  of  Langford,  108  Cal.  608. 
624,  41  Pac.  Rep.  701. 

40.  Will  cannot  be  upset  because  in  opinion 
of  the  Jury  or  the  court  it  is  unnatural. — Estate 
of  Langford,  108  Cal.  608,  624,  41  Pac.  Rep. 
701. 


4L  Unreasonable* — Testator  may  make  an 
unjust  will,  an  unreasonable  will,  or  even  a 
cruel  will.— Estate  of  McDevitt,  95  Cal.  17,  33. 
80  Pac.  Rep.  101. 

42.  Approval  of  Jury. — ^Provisions  of  will  are 
not  required  to  meet  with  approval  of  Jurors. 
As  law  now  stands,  right  of  disposing  of  one's 
property  by  will  cannot  be  frittered  away  after 
death  of  testator  according  to  tastes  and  no- 
tions of  others. — Estate  of  Langford,  108  Cal. 
608.  626,  41  Pac.  Rep.  701. 

43.  WITHDRAWING     OPPOSITION  —  Effect 

of. — ^Where  contestant,  after  flllng  his  oppo- 
sition, immediately  withdraws  it  without  in- 
voking any  decision  of  court  thereon,  he  cannot 
be  said  to  contest  probate. — Estate  of  Robin- 
son, 106  Cal.  498,  495,  39  Pac.  Rep.  862. 


§1313.  HOW  JUBT  OBTAINED  AND  TBIAL  HAD.  When  a  jury  is  demanded, 
the  superior  court  must  impanel  a  jury  to  try  the  case,  in  the  manner  provided  for 
impaneling  trial  juries  in  courts  of  record,  and  the  trial  must  be  conducted  in 
accordance  with  the  provisions  of  part  two,  title  eight,  chapter  four,  of  this  code. 
A  trial  by  the  court  must  be  conducted  as  provided  in  part  two,  title  eight,  chapter 
five,  of  this  code. 

History:  Enaeted  March  11,  1872,  founded  on  {20  Probate  Aet;  amended 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  78;  repealed  by  Code  Com* 
mission,  Act  March  8,  1901,  Btats.  and  Amdtt.  1900-1,  p.  199,  aet  held  uneonstitn- 
tional,  see  history,  §  5  ante. 

Avvlled,  fitted,  conatraed,  referred  to,  etc..  in:Estate  of  Wooten,  66  Cal.  822,  324  (cited). 

Am  to  trial  by  eovrt,  see  ante  §  631   et  seq.  As  to  trial  jiirlea — Im  trencral,  see  ante  §9  226- 

and   notes.  228,  246,  247  and  notes. 

Smac — Co«diiet  of  trial,  etc. — See  ante  i  600  et  As  to  ehanffe  of  venae,  see  ante  SI  897,  898 

seq.  and  notes.  and  notes;  also  post  SS  1481-1488  and  notes. 

§1314.  VEBDIOT  OF  THE  JUBT.  JXTDGMENT.  The  jury,  after  hearing  the 
ease,  mast  return  a  special  verdict  upon  the  issues  submitted  to  them  by  the 
court,  upon  which  the  judgment  of  the  court  must  be  rendered,  either  admitting 
the  will  to  probate  or  rejecting  it.    In  either  case,  the  proofs  of  the  subscribing 
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witnesses  must  be  reduced  to  writing.    If  the  will  is  admitted  to  probate,  the  judg- 

menty  will,  and  proofs  must  be  recorded. 

History:  Enacted  Mareh  11, 1872,  founded  on  §§  20,  23  Probate  Aet;  amended 
by  Code  Commission,  Aet  Mareh  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  199,  aet 
held  unconstitutional,  see  history,  §  5  ante. 

insrs)  must  be  such  that  determination  of  fact 
will  leave  to  court  no  office  es^cept  to  enter 
judsrment  admittinsr  will  to  probate,  or  reject- 


1.  Applied,  cited,  construed,  referred  to. 

2.  Appeal — Conflict  of  evidence. 

3.  General  verdict  where  special  issues  framed— 

Judgment  not  supported. 

4.  Ground  of  contest. 

5.  Intimate  acquaintance — Judging  opinion  of. 

6.  Issues  determined  by  a  jury— Character  of. 

7.  Judgment  must  follow  verdict. 

8.  Hearing  as  to  other  matters. 

9.  Same — Presumptions  to  aid. 

10.  Undue  influence — Mental  unsoundness. 

11.  Verdict — Character  of  findings  of  jury. 

12.  Same — Probative  facts  only  found. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RBU 
FBl^RBD  TO,  etc.,  In:  Estate  of  Wooten,  56 
Cal.  822,  824  (construed  as  not  applying);  Es- 
tate of  Kile,  72  Cal.  131,  182,  13  Pac.  Rep.  320 
(applied);  Estate  of  Sanderson,  74  Cal.  199, 
208,  209.  16  Pac.  Rep.  763  (construed);  Estate 
of  Laneran,  74  Cal.  863,  866,  16  Pac.  Rep.  188 
(applied);  Estate  of  Joseph,  118  Cal.  660,  661, 
60  Pac.  Rep.  768  (cited);  Estate  of  Benton,  181 
Cal.  472,  474,  63  Pac.  Rep.  776  (construed). 

As  to  reduclnsr  proofs  to  writing,  see  post 
i  1316  and  note. 

2.  APPEAL— Conflict  of  OTldenee.  —  Verdict 
of  Jury  on  contested  will,  returned  after  hear- 
ing great  deal  of  conflicting  evidence  as  to 
point  of  decedent's  mental  condition  at  time 
will  was  made,  will  not  be  disturbed. — Estate 
of  Kile.  72  Cal.  131,  183,  13  Pac.  Rep.  320. 

8.  GENERAL  VERDICT  TITHERB  SPECIAL 
ISSl^BS   FRAMED — Jndsrment   not  supported. — 

In  contest  of  will  In  which  several  special  is- 
sues were  framed  and  tried  before  jury,  a  gen- 
eral verdict  is  not  authorized  and  furnishes  no 
support  for  Judgment. — Estate  of  Langan,  74 
Cal.  363,  366.  16  Pac.  Rep.  188. 

4.  GROUNDS.  OF  CONTEST.— That  which 
will  vitiate  contract  will  vitiate  will. — See 
I  1672  of  Civil  Code.— Estate  of  Benton.  131  Cal. 
472,    477,    63    Pac    Rep.    776.      See    Estate    of 

.Kohler,  79  Cal.  313.  21  Pac.  Rep.  768. 

5.  INTIMATE  ACQUAINTANCE  —  Judging 
opinion  of.— Jury  are  to  Judge  of  value  and 
weight  of  opinion  of  intimate  acquaintance 
as  to  mental  soundness  of  deceased  in  connec- 
tion with  facts  upon  which  opinion  was  based, 
and  if  they  deem  opinion  correct  and  that 
testator  was  not  mentally  sound,  next  ques- 
tion for  them  is  whether  such  mental  unsound- 
ness affected  his  capacity  to  make  will. — Estate 
of  Taylor,  92  Cal.  664,  667,  28  Pac.  Rep.  603. 

«.  ISSUES  DETERMINED  BY  JURY— Cbar- 
acter  of. — In  cases  of  contest  of  will,  issues 
(ultimate   facts   alleged  and  denied  by  plead- 


ing it.— Estate  of  Benton,  181  CaL  472,  476.  63 
Pac.  Rep.  776.  See  Estate  of  Sanderson.  74 
Cal.  199,  208,  16  Pac.  Rep.  763. 

7.  JUDGMENT  MUST  FOLLOW  VERDICT.— 

If  ultimate  fact  of  fraud  or  mental  incom- 
petency or  undue  influence  be  found  by  jury, 
then  court  is  bound  to  declare  that  certain 
particular  Judgrment  follows  as  matter  of  law. 
—Estate  of  Benton,  181  Cal.  472,  476.  63  Pac. 
Rep.  775. 

8.  Henrlnar  «b  to  other  matter*. — If  verdict 
Of  Jury  condemns  will  Judgment  rejecting  its 
probate  necessarily  follows.  If  verdict  sup- 
ports will  court  should  take  evidence  upon 
matters  not  Involved  in  contest,  and  thereupon, 
by  virtue  of  facts  declared  by  verdict  con- 
Jointly  with  those  found  by  court,  adjudge  that 
document  be  admitted  to  probate. — Estate  of 
Benton,  181  Cal.  472,  476,  68  Pac.  Rep.  776. 

••  Pre«vmptions  to  aid. — ^Trial  court  may  not 
indulge  in  inferences  of  fact  in  order  to  sup- 
port Judgment  It  makes.  Presumptions  of  law 
may  be  indulged  in,  but  court  cannot  indulge 
in  inferences  of  fact  as  to  matters  bearing 
upon  the  issues  presented  to  the  Jury. — Estate 
of  Benton,  131  Cal.  472,  476,  63  Pac.  Rep.  775. 

10.  UNDUE  INFLUENCE— Mental  unsound- 
mesa. — Court  cannot  say  that  issues  as  to  men- 
tal incapacity  and  fraudulent  representations 
are  so  entirely  independent  that  Jury  may  not 
have  been  Influenced  in  their  findings  by  er- 
roneous evidence  in  regard  to  want  of  testa- 
mentary capacity  upon  part  of  deceased  in 
arriving  at  their  conclusion  in  reference  to 
fraudulent  representations. — Estate  of  Taylor, 
92  Cal.  664,  676.  28  Pac.  Rep.  603. 

11.  VERDICT  —  Chnraoter  of.— Finding  of 
Jury  upon  Issues  submitted  to  them  is  same  as 
findings  of  fact  made  by  court  in  civil  actions, 
when  considered  as  to  their  sufficiency  to  sup- 
port Judgment  rendered. — Estate  of  Benton,  131 
Cal.  472,  476,  63  Pac.  Rep.  775.  See  Bull  vs. 
Bray,  89  Cal.  286,  26  Pac.  Rep.  873,  13  L.  R.  A. 
576. 

Aa  to  verdict,  generally,  see  ante  §9  624-628 
and  notes. 

12.  PROBATIVE    FACTS     ONLY     FOUND.— 

In  contest  of  will,  if  issues  presented  to  Jury 
involve  simply  probative  facts,  then  to  Justify 
court  in  rejecting  probate  of  will,  ultimate 
fact  of  fraud,  undue  influence,  or  mental  In- 
competency must  appear  conclusively  from  pro- 
bative facts  found. — Estate  of  Benton,  131  Cal. 
472,  476,  63  Pac.  Rep.  775. 


§  1315.  WITNESSES,  WHO  AND  HOW  MANY  TO  BE  EXAMINED.  PROOF 
OP  HANDWRITINO,  ADMITTED,  WHEN.  If  the  will  is  contested,  all  the  sub- 
scribing witnesses  who  are  present  in  the  county,  and  who  are  of  sound  mind, 
must  be  produced  and  examined;  and  the  death,  absence,  or  insanity  of  any  of 
them  must  be  satisfactorily  shown  to  the  court.     If  none  of  the  subscribing  wit- 


nt.  XI,  ek.  II,  art.  IL] 


TBSTIMONT   RBDUCBD    TO    WRITING. 


(1815)     SS1S16, 1817 


Estate  of  Tyler,  121  Cal.  406,  '409,  58  Pac  Rep. 
928. 


nesses  reside  in  the  oounty  at  the  time  appointed  for  proving  the  will,  the  court  may 
admit  the  testimony  of  other  witnesses  to  prove  the  sanity  of  the  testator  and  the 
execution  of  the  will;  and,  as  evidence  of  the  execution,  it  may  admit  proof  of  the 
handwriting  of  the  testator  and  of  the  subscribing  witnesses,  or  any  of  them. 

History:  Enacted  March  11, 1872,  foanded  on  §§  21,  22  Probate  Act;  amended 
by  Code  Ck>mmi88ion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  201,  aet 
held  unconstitutional,  see  history,  §  5  ante. 

1.  Applied,  eited,  eonstmed,  referred  to. 

2.  Attesting  execution  of  will — Failure  of  reeol- 

leetion  of  subscribing  mtness. 

3.  Evidence  of  execution — What  sufficient. 

4.  Same — Testimony  of  subscribing  witness. 

5.  Same— Same — Presumption  as  to. 

1.  APPLIED,  CITBDy  CONSTR17BD,  RE- 
FERRED TO.  etc.,  in:  Estate  of  Woo  ten,  56 
CaL  322.  324  (cited);  Estate  of  McCarty,  58 
Cal.  335.  837  (construed);  Estate  of  Tyler,  121 
Cal.  405.  407.  409,  53  Pac.  Rep.  928  (applied): 
E^st&te  of  Latour,  140  CaL  414,  482.  73  Pac.  Rep. 
1070,  74  Id.  441  (cited  in  dis.  op.  Beatty,  C.  J.). 

As  to  Trrltl«s%  proof  of  execotlon  of,  see  post 
I  1940  and  note. 

As  to  witmeu  soBorally,  see  post  9S 1878- 
1884  and  notes. 

Same — ProcarlBv  attondaBce  of. — See  post 
S  1985  et  seq.  and  notes. 

2.  ATTESTING  EXECUTION  OF  WILL.r^ 
Rail  are  of  recollection  of  anbaerlblnK  witnemk 

— Where  attestinsr  witness  has  no  recollection 
as  to  certain  matters  connected  with  making 
out  a  will,  case  is.  upon  principle,  in  same  con- 
dition as  when  he  is  dead,  insane,  or  absent, 
and  in  such  case  '*proof  of  handwritiner  of 
testator  and  of  subscribing*  witnesses,  or  any 
of  them,  may  be  admitted  as  evidence  of  execu- 
tion"; and  such  evidence  is  sufflcient  in  absence 
of  any  counter  showing,  to  prove  execution. — 


S.  EVIDENCE  OF  EXECUTION— Wbat 
eient. — Fact  that,  instrument  was  slgrned  by 
testatrix  and  attestinsr  witnesses  beingr  proven, 
such  evidence  is  sufflcient  in  absence  of  any 
counter  showingr  to  prove  execution. — Estate  of 
Tyler,  121  Cal.  405,  409,  58  Pac  Rep.  928. 

4.  Teetimony  of  •nbacrlbl'nK  wltnena. — Tes- 
timony of  witness  who  had  solemnly  subscribed 
to  will  as  attestinsr  witness  and  afterwards 
endeavored  to  overthrow  it,  should  be  closely 
scrutinized;  and  trial  court  is  Justified  in  sus- 
taining will  and  in  disbelieving  testimony  of 
such  witness  where  other  circumstances  and 
testimony  in  its  Judgment  outweigh  testimony 
of  such  witness. — Estate  of  Tyler,  121  Cal. 
405,  418,  58  Pac  Rep.  988. 

5.  Same — Preavniptloa  as  to. — ^Where  record 
did  not  show  that  both  subscribing  witnesses 
were  called  on  trial  of  issues  raised  on  petition 
under  this  section,  neither  did  it  appear  but 
that  witness  not  called  wfLB  out  of  county  or 
of  unsound  mind  or  dead,  and  court  admitted 
will  to  probate.  It  will  be  presumed  that  court 
reoeived  proof  of  death,  Insanity,  or  absence, 
or  that  calling  of  such  witness  was  waived — 
transcript  stating  that  it  contains  all  testi- 
mony offered. — Estate  of  McCarty,  68  Cal.  336, 
887. 


§  1316.    TESTIMONY  BEDUCED  TO  WSITINO  FOB  FUTURE  EVIDENCE. 

The  testimony  of  each  witness,  reduced  to  writing  and  signed  by  him,  shall  be  good 
evidence  in  any  subsequent  contests  concerning  the  validity  of  the  will,  or  the 
sufficiency  of  the  proof  thereof,  if  the  witness  be  dead,  or  has  permanently  removed 
from  this  state. 

History:  Enacted  March  11,  3872,  founded  on  §23  Probate  Act;  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  201,  act 
held  unconstitutional,  see  history,  $  5  ante. 


1.  APPUBO,  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc — 1.  Code  »eetion. — Estate  of 
Wooten.  56  Cal.  322.  824   (cited). 

S.  Sanie— a.  ProlMite  Aet  1 23.— Estate  of 
Warfield,  SS  Cat.  51,  69  (construed  with  other 
sections). 


8.  CONSTRUCTION.— Under  this  section,  tes- 
timony of  witnesses  is  required  to  be  reduced 
to  writing  and  slgrned  by  them  and  filed  and 
recorded  with  will  and  certificate.— Estate  of 
Warfield.  22  Cal.  61»  66. 


§1317.  IF  PROVED,  CERTIFICATE  TO  BE  ATTACHED.  If  the  court  is 
satisfied,  upon  the  proof  taken,  or  from  the  facts  found  by  the  jury,  that  the  will 
was  duly  executed,  and  that  the  testator  at  the  time  of  its  execution  was  of  sound 
and  disposing  mind,  and  not  acting  under  duress,  menace,  fraud,  or  undue  influence, 
a  certificate  of  the  proof  and  the  facts  found,  signed  by  the  judge,  and  attested 
by  the  seal  of  the  court,  must  be  attached  to  the  will. 

History:  Enacted  March  11,  1872,  founded  on  §24  Probate  Act  as  amended 
1855  (Stats.  1855,  p.  132) ;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  78;  by  Code  Commisaion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  203,  act  held  nnconstitutional,  see  history,  9  5  ante. 


:S  1318, 1S22      (18ie)  FILING  AND  RSCOROING— PROBATB  OF  FORBIGN  WILL. 
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1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Expression  '' certificate  of  proof." 

4.  Jurisdictional  facts. 

1.  AFPLIESD,  CITBD,  CONSTRVBD,  RB- 
FBRRSSD  TO,  etc — 1.  Code  •cctlon. — Estate  of 
Wooten.  66  Cal.  322,  824  (cited):  Estate  of 
Doyle.  73  Cal.  56*.  572,  16  Pac.  Rep.  126  (con- 
strued); Estate  «f  Latour,  140  Cal.  414,  482, 
73  Pac.  Rep.  1070,  74  Id.  441  (cited  in  dis.  op.). 

a.  Same  —  %,  Probate  Aet  SM. — Estate  of 
Warfleld,  22  Cal.  61,  69  (construed  with  other 
sections). 

A«  to  seal  reqalredy  see  ante  1 163  subd.  S 
and  note. 

8.  THB3  S3XPRBSSION  <K:nBSRTIFICATB  OF 
PROOF,*^  as  used  in  |  24  Probate  Act,  is  ambiff- 
ttous.      It    is    not    necessarily    certificate    that 


will  was  duly  proved,  but  mlsrht  be  considered 
only  certificate  of  what  proofs  were  taken;  but 
as  it  is  not  to  be  made  unless  court  is  satis- 
fied that  will  is  entitled  to  probate,  and  there 
beinsT  no  further  proceediners  as  upon  probate 
of  will,  it  mlsrht  properly  be  considered  as 
showlnsr  that  in  Judgment  of  court  testimony 
did  not  prove  due  execution  of  will. — Estate  of 
Warfleld,  22  Cal.  51,  69,  70. 

4.  JURISDICTIONAL  FACTS.— It  is  not  con- 
templated that  evidence  ariven  upon  trial  of 
contest  should  be  all  evidence  submitted;  but 
this  section  provides  that  courts  shall  be  sat- 
isfied froia  proof  taken,  or  from  facts  found 
by  Jury.  The  contest  need  not  cover  all  Juris- 
dictional facts,  still  court  must  find  upon  all 
(cone.  op.  of  Temple,  J.). — Estate  of  Doyle,  73 
CaL  664,  672,  16  Pac.  Rep.  126. 


§  1318.  WILL  AND  PROOF  TO  BE  FILED  AND  RECORDED.  The  wiU, 
and  a  certificate  of  the  proof  thereof,  must  be  filed  and  recorded  by  the  clerk, 
and  the  same,  when  so  filed  and  recorded,  shall  constitute  part  of  the  record  in  the 
cause  or  proceeding.    All  testimony  shall  be  filed  by  the  clerk. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  25  Probate  Aet;  amended 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  61;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  201,  aet  held  unoonstitutional,  see 
history,  S  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Probate  of  will  CK>n8i8ts  in. 

1.     APPIilBD,     CITESD,     CONSTRUBD, 
FBRRBD  TO,  •to.-— Probate  Aet  S  SB. — Estate  of 
Warfleld,  22  CaL  61,  69  (construed  with  other 


sections):  Estate  of  Wooten,  66  CaL  822,  824 
(construed  as  not  apply Insr)* 

%,     PROBATING    OF    WILL     CONSISTS     IN 

taklnff  testimony  of  witnesses  to  its  due  axa* 
outioa.— Estate  of  Warfleld,  22  CaL  61,  66. 


ARTICLE  m. 


PROBATE   OF    FOREIGN   WIZ4La 


S 1822.    Wills  pTOTed  in  other  states  to  be   recorded  when  and  where. 
8  1323.    Proceedings  on  the  production  of  a  foreign  wilL 
S  1324.    Hearing  proofs  of  probate  of  foreign  wSl 

§  1322.  WILLS  PROVED  IN  OTHER  STATES  TO  BE  RECORDED  WHEN 
AND  WHERE.  All  wills  duly  proved  and  allowed  in  any  other  of  the  United 
States,  or  in  any  foreign  country  or  state,  may  be  allowed  and  recorded  in  the 
superior  court  of  any  county  in  which  the  testator  shall  have  left  any  estate. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §27  Probate 
Aet  as  amended  1863  (Stats.  1863,  p.  37) ;  amended  April  16,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  78. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction — CoAtrolling  provisions. 

3.  Same — To  be  construed  with  other  sections. 

4.  Jurisdictional  facts. 

5.  Persons  interested— Public  administrator. 

6.  Public  a'^ministrator  has  no  rights. 


1.  APPLIED,  CITEU),  CONSTRUED, 
FBRRBD  TO,  etc.,  In:  Goldtree  vs.  McAltster, 
86  Cal.  93,  101.  102.  23  Pac  Rep.  207,  24  Id.  801 
(construed) ;  Estate  of  Bersrin,  100  Cal.  376,  377, 
84  Pac.  Rep.  867  (applied);  Estate  of  Coan,  18S 
Cal.  401,  408.  64  Pao.  Rep.  691  (construed); 
Estate  of  Richardson,  180  Cal.  844.  346.  62  Pac. 
Rep.  882  (cited  in  1 1860  post) ;  Estate  of  Brun* 
dase,  14X  CaL  SSt,  640,  76  Pao.  Rep.  X76  (ap- 
plied). 


1.     GOlfSTRUCTIOlf— CoatroUlns    proTlaloas. 

—This  seotion  and  S9  1828,  1824  deal  specially 
with  subject-matter  of  foreign  wills  and  must 
prevail  over  all  conflicting  provisions  as  to 
all  matters  and  questions  arislnff  out  of  sub- 
ject-matter.— Estate  of  Bergin,  100  Cal.  876, 
878,  34  Pac.  Rep.  867. 

S.     To    be    construed    with    other    aectlons.— 

This  section  and  followinsr  sections  in  article 
III  are  not  to  be  construed  independently  of 
other  provisions  of  code,  but  in  connection 
with  post  §§  1360.  1865. 

4.  JVRISDICTIONAIi  FACTS.— -Find  inff  Of 
court  that  foreiflm  will  has  been  duly  probated 
in  another  country  belongs  to  that  class  of 
Jurisdictional  facts  which  court  must  find  from 
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evidence,  and  It  so  found  from  Inauffloiant  •▼!- 
dence  or  without  competent  evidence,  action  of 
court  in  this  respect  is  not  Toid»  but  merely 
erroneous,  subject  only  to  direct  attack  by  ap- 
peal.—Ooldtree  vs.  McAlister,  86  Cal.  98,  101, 
23  Pac.  Rep.  207.  See  Irwin  vs.  Scriber,  18  CaL 
499,  600;  Rogers  vs.  King,  22  Cal.  71,  78;  Hal- 
leck  vs.  Moss,  22  Cal.  276;  State  vs.  McOlynn, 
20  CaL  233,  81  Am.  Dec.  118;  Lucas  vs.  Todd, 
28  Cal.  182;  Luco  vs.  Commercial  Bank,  70  Cal. 
339,  11  Pac  Rep.  660. 

B.  PERSONS  INTBRBSTED— PnbUe  admin- 
Istrator. — This  section  and  two  following  sec- 
tions In  this  article  apply  to  jprobate  or  foreign 
will  where  controversy  as  to  who  shall  admin- 


ister is  between  parties  interested  in  will,  as 
distinguished  in  Estate  of  Engle,  124  Cal.  292, 
66  Pac.  Rep.  1022;  and  Estate  of  Bergin,  100 
Cal.  876,  84  Pac.  Rep.  867,  where  contest  for 
letters  was  between  one  interested  in  will 
and  public  administrator  who  had  no  interest 
—Estate  of  Coan,  182  CaL  401,  408,  64  Pac. 
Rep.  691. 

6.  PUBLIC  ABMINISTRATOR  HAS  NO 
RIGHTS,— In  case  of  foreign  will  it  is  well 
settled  proposition  that  public  administrator 
is  not  entitled  to  letters  of  administration. — 
Estate  of  Brundage,  141  CaL  638,  641,  76  Pac 
Rep.  176. 


§1323.    PBOOEEDINOS   ON  THE   PRODUCTION  OF  A  FOBEION  WILL. 

When  a  copy  of  the  will  and  the  probate  thereof,  duly  authenticated,  shall  be 
produced  by  the  executor,  or  by  any  other  person  interested  in  the  will,  with  a 
petition  for  letters,  the  same  must  be  filed,  and  the  court  or  judge  must  appoint 
a  time  for  the  hearing;  notice  whereof  must  be  given  as  hereinbefore  provided  for 
an  original  petition  for  the  probate  of  a  will. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §28  Probata 
Act  as  amended  1861  (Stats.  1861,  p.  630)  and  1864  (Stats.  1863-4,  p.  367); 
amended  by  Ck>de  Commission,  Aet  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  202,  act  held  nneonstitntional,  see  history,  S  5  ante. 


1,2.  Applied,  eited,  eonstnied,  refers  to. 

3.  Appeal  is  remedy  for  error. 

4.  Assignee  of  devisee. 

5.  Letters  granted,  when. 

6.  Non-resident  ezeeutor  may  apply  for  letters 

testamentary. 

7.  Notice  appointing  time  for  proof  of  foreign 

wilL 

8.  "Person  interested  in  the  wilL'' 

9.  Practice. 


1.  AJPPUQSDy     CITBD,     CON8TRUBD, 
FERRBD    TO,    etc. — ^1.  Code   •ection.— Goldtree 

vs.  McAllster,  86  CaL  93,  101,  102.  28  Pac.  Rep. 
207,  24  Id.  801  (construed  with  other  sections); 
Estate  of  Bersrin,  100  Cal.  876,  877,  84  Pac. 
Rep.  867  (construed  with  other  sections);  Es- 
ute  of  £2n«rl6*  124  Cal.  292,  293,  66  Pac.  Rep. 
1022  (construed);  Estate  of  Coan,  182  CaL  401, 
403,  64  Pac  Rep.  691  (construed);  Estate  of 
Richardson.  120  CaL  844,  846,  62  Pac  Rep.  882 
(construed  with  SS  1349,  1850) ;  Estate  of  Brun- 
dase,  141  CaL  688,  540,  76  Pac  Rep.  175  (ap- 
plied). 

'  Aa  to  attorney  for  alMont  lieirs,  see  post 
11718  and  note. 

Aa  to   forelffM  exoentor,  bo  extra  territorial 
•■thority  of,  see  post  S  1918  and  note. 

Aa  to  aM»tJeo— As  for  aa  orlstnal  potltloB»  seo 
ante  9  1808  et  seq.  and  notes. 

Same— Of  petltloa^— See  ante  SS  1299-1818  and 
notes. 

2.  ffasar    1   Probate  Aet  1 28^*Bstate  of  MU- 
ler,  89  C^aL  550,  654  (construed). 

S.     APPESAIj    is    RBSMBDT    for    IBRROR^— 

These  provisions  only  re«rnlate  procedure  by 
which  court  shall  ascertain  fact  of  valid  for- 
eign probate  of  wllL  If  court  is  mistaken, 
such  mistake  may  be  corrected  by  appeal,  but 
does  not  render  judirment  void. — Goldtree  vs. 
MeAUster*  S«  CaL  98.  108,  28  Paa  Rep.  207,  U 
Id.  801. 


4L  ASSIONBB  OF  DKTISSIB  has  same  rlffht 
to  letters  of  administration  as  devisee  in  pref- 
erence to  public  administrator.— Estate  of 
Enffle,  124  CaL  292,  293,  56  Pac.  Rep.  1022. 

6.     LBTTS3RS  GRANTBD,  WHEN.— Whew*e  an 

authenticated  copy  of  will  and  of  Its  probate 
In  foreign  country  is  produced  by  executor  or 
other  person  interested  in  will  with  petition 
for  letters  in  county  where  deceased  left  some 
personal  property,  after  proper  notice  and 
proofs  letters  testamentary  or  of  administra- 
tion will  be  issued  thereon. — Estate  of  Bergin, 
100  CaL  876,  378,  84  Pac  Rep.  867. 

6.  NON-RESIDENT  EXECUTOR  MAT  AP- 
PliY  FOR  liBTTBRS  TESTAMENTARY,  but 
there  is  no  provision  giving  him  right  to  nom- 
inate an  administrator  with  will  annexed. — 
Estate  of  Richardson,  120  CaL  844,  346,  52  Pac. 
Rep.  832.  See  Estate  of  Beech.  63  CaL  468; 
Estate  of  Brown,  80  CaL  381,  22  Pac.  Rep.  233. 

7.  NOTICE  APPOINTING  TIME  FOR  PROOF 
OF  FOREIGN  "WILL,  published  in  newspaper 
in  city  and  county  of  San  Francisco,  in  pur- 
suance of  order  of  court,  is  sufficient  under 
this  statute — said  notice  not  being  required  by 
law  to  be  made  in  "state  paper."— Estate  of 
Miller,  89  CaL  660,  554. 

8.  <<PERSON  INTERESTED  IN  THE  "WIIaIj.** 
—Under  this  section,  pending  Judgment  admit- 
ting to  probate  in  this  state  of  copy  of  will 
admitted  to  probate  in  another  Jurisdiction, 
citizen  and  resident  of  this  state  named  therein 
as  devisee  is  entitled  to  letters  of  administra- 
tion as  "person  interested  In  wllL" — Estate  of 
Richardson,  120  CaL  344,  346,  62  Pac  Rep.  832. 

9.  PRACTICE^— This  and  9 1324  post  only 
regulate  proceedings  by  which  court  shall 
ascertain  fact  that  foreign  probate  shall  ap- 
pear to  be  proved  by  duly  authenticated  record 
evidenca — Goldtree  vs.  McAlister,  86  Cal.  98, 
102,  28  Pac  Kep.  207,  24  Id.  801. 


I  A^M        il8l8> 


FORUIGN  WILLS— HSSARINO  PROOF  OF  PROBATB. 
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§  1324.    HEARINO  PROOFS  OF  PROBATE  OF  FOREIGN  WILL.    U,  on  the 

bearing,  it  appears  upon  the  face  o£  the  record  that  the  will  has  been  proved, 

allowed,  and  admitted  to  probate  in  any  other  of  the  United  States,  or  in  any 

foreign  country,  and  that  it  was  executed  according  to  the  law  of  the  place  in 

which  the  same  was  made,  or  in  which  the  testator  was  at  the  time  domiciled,  or 

in  conformity  with  the  laws  of  this  state,  it  must  be  admitted  to  probate,  and 

have  the  same  force  and  effect  as  a  will  first  admitted  to  probate  in  this  state, 

and  letters  testamentary  or  of  administration  issued  thereon. 

History:     Enacted  March  11,  1872,  founded  on  §29  Probate  Act  as  amended 
1861  (Stats.  1861,  p.  630)  and  1864,  Btats.  1863-4,  p.  368. 


1. 
2. 
3. 


4. 

5. 

6-10. 
11. 
12. 
]3. 
14. 
15. 
VI 
17. 
]8. 
19. 
20. 
21. 
22. 


Applied,  cited,  construed,  referred  to. 

Appeal  is  remedy  for  error. 

Same — Court's  action  in  admitting  to  pro- 
bate. 

Same — Error  in  deciding. 

Construed — As  meaning. 

Same — With  other  sections. 

Same— Not  construed  independently. 

Court  has  power  to  grant  letters. 

Error  of  court  in  deciding. 

Jurisdictional  facts. 

Mode  of  proof  and  evidence. 

Persons  entitled  to  letters. 

Same— Citizen  and  resident  of  state. 

Same — Foreign  executor,  non-resident. 

Same — To  whom  probate  has  been  granted. 

Same — Not  entitled  to  letters. 

No  right  to  nominate  administrator. 

Nominee  of  executor  or  of  resident  de- 
visee. 

23.  Resident  heir  of  testator. 

24.  Proceedings  for  admission  of  will  to  pro- 

bate. 
25, 26.  Public  administrator. 

1.  APPLIED,  CITBD,  COlfSTRlJBD,  RB- 
FBRREJD  TO,  etc.,  in:  Ooldtree  vs.  McAllster, 
86  Cal.  98,  101,  102,  23  Pac.  Rep.  207,  24  Id. 
801  (construed  with  other  sections);  Wixom 
vs.  Qoodcell.  90  Cal.  622,  623,  27  Pac.  Rep. 
419  (construed):  Estate  of  Berlin.  100  Cal. 
376,  377,  34  Pac.  Rep.  867  (construed  with  other 
sections);  Estate  of  Coan,  132  Cal.  401,  408, 
64  Pac.  Rep.  691  (construed);  Estate  of 
Richardson,  120  Cal.  344,  846,  62  Pac.  Rep. 
832  (cited);  Estate  of  Brundage,  141  Cal. 
538.  540,  75  Pac.  Rep.  175  (applied). 

As  to  letters  teatamentaKT  of  admlBlstratlOB, 
see  post  89  1349-1362  and  notes. 

As  to  proceedings  oa  admission  of  will  to 
probate,  see  par.  24  this  note. 

2.  APPEAL.  IS  RBMESDT  FOR  BRROR.— 
If  court  errs  in  adjudglnsr  that  foreign  pro- 
bate  appears  duly  authenticated,  where  in 
fact  such  authentication  is  not  complete, 
error  may  be  corrected  by  appeal,  and  does 
not  render  Judgment  void. — G9ldtree  vs.  Mo- 
Alister,  86  Cal.  98,  108,  28  Pa[o.  Rep.  207,  24 
Id.   801. 

8.  Court's  action  Ia  admlttlais  to  probata 
f«-ill  made  in  another  state  upon  insufficient 
or  incompetent  evidence,  is  subject  only  to 
direct  attack  by  appeal,  and  not  open  to  col- 
lateral attack. — Ooldtree  vs.  McAllister,  86  Cal. 
93.  101,  28  Pac.  Rep.  207,  24  Id.  801.  See 
Castro  vs.  Richardson,  18  Cal.  478,  480;  Irwin 
vs.  Scribar,  IS  Cal.  600;  State  ys.  McGlynn,  20 


Cal.  233,  81  Am.  Dec.  118;  In  re  Warfleld,  22 
Cal.  61,  63;  Rogers  vs.  King,  22  Cal.  73;  Hal- 
leck  vs.  Moss,  22  Cal.  266,  276;  L.ucas  vs.  Todd, 
28  Cal.  182;  Luco  vs.  Commercial  Bank  of  San 
Diego,  70  Cal.  389,  11  Pac.  Rep.  660;  Calloway 
vs.  Cooley,  60  Kan.  743,  764,  32  Pac.  Rep. 
872. 

4.  BSrror  In  deciding  that  documentary 
evidence,  not  propeiiy  authenticated,  m  oviiig 
foreign  will,  arising  from  mlsconcoiitlon  of 
what  constituted  valid  probate,  or  from  error 
as  to  what  was  competent  and  sufficient  evi- 
dence, may  be  coriected  by  appeal,  and  Judg- 
ment is  not  void  even  though  above  sections 
of  code  provide  that  foreign  probate  shall  ap- 
pear or  be  proved  by  duly  authenticated  re- 
cord evidence. — Goldtiee  vs.  McAlister,  86  Cal. 
98,  102,  23  Pac.  Rep.  207,  24  Id.  801. 

ft,  CONSTRUBD— As  meaning  that  letters  of 
administration  must  be  granted  to  "person  In- 
terested in  the  will"  who  applies  for  them  in 
absence  of  petition  by  executors.— Estate  of 
Bergin,  100  Cal.  376,  378,  34  Pac.  Rep.  867. 

6.  With  SS  1322.  1823  as  dealing  specially 
with  anbject-matter  of  foreign  wills. — Estate 
of  Bergin,   100  Cal.   376,  378,  84   Pac.  Rep.  867. 

7.  With  S§  1S22,  1323  as  glrlng  non-resident 
•xecntor  power  to  make  application  for  letters 
testamentary  to  be  issued  to  himself. — Estate 
of  Brundage,  141  Cal.  638,  640,  76  Pac  Rep. 
176. 

8.  With  fi  1S2S  as  merely  regulating  pro- 
eednre  by  which  court  Is  to  ascertain  fact  that 
foreign  probate  has  been  duly  granted. — Gold- 
tree  vs.  McAlister,  86  Cal.  98,  102,  23  Pac.  Rep. 
207,  24  Id.  801. 

9.  Constrned  with  S9  1922,  1S2S  as  prevailing 
over  &.U  conflicting  provisions  "as  to  all  mat- 
ters and  questions  arising  out  of  subject-mat- 
ter of  such  article." — Estate  of  Bergin,  100 
Cal.  876,  378,  84  Pac.  Rep.  867. 

19,  With  91 182a,  ISSI  as  providing  mode  of 
proving  definite  class  of  wills  in  this  state. — 
Ooldtree  vs.  McAlister,  86  Cal.  98,  101,  28  Pac 
Rep.  207,  24  Id.  801. 

11*  Not  eonatraed  Independently  of  other 
provisions  of  code. — Estate  of  Coan,  182  Cal. 
401,  408,  64  Pac.  Rep.  691. 

12.  C017RT  HAS  l^O'WKWL  TO  GRANT  letters 
of  administration  with  will  annexed  as  desig- 
nated, and  provide  for  grant  of  letters  in  cases 
of  intestacy,  in  cases  of  foreign  wills,  where 
executor  is  incompetent  or  fails  to  apply.-^ 
Estate  of  Coan.  188  C«L  401t  408,  64  Pao.  Rep. 
•91. 


Tit.  XI,  ek.  n,  art.  IT.l  PROOF  6P  PROBATB— CONTBST  WITHIN  YEAR,  (1810)        S  1327 


IS.      BRROR     OF      COURT     IN      DBCIDING 

documentary  eyidence  not  properly  authenti- 
cated, proving  foreign  probate  of  will.  Is  not 
different  In  character  or  principle  from  error 
deciding  that  certain  evidence  proved  that 
deceased  has  her  last  place  of  abode  in  cer- 
tain country.— Qoldtree  vs.  McAllster.  86  Cal. 
98.  102,  23  Pac.  Rep.  207.  24  Id.  801.  See  Irwin 
vs.  Scrlber,  18  Cal.  500. 

14.  JURISDICTIONAL  FACTS.  —  Fact  that 
will  has  been  duly  proved  and  allowed  in 
foreign  country  or  state  is  Jurisdictional  fact 
belonging  to  that  class  of  Jurisdictional  facts 
which  court  must  find  on  evidence,  and  if  It 
is  found  upon  Insufflcient  evidence  or  without 
competent  evidence  court's  action  Is  not  void, 
but  merely  erroneous. — Goldtree  vs.  McAllster, 
86  Cal.    93.   101.   23   Pac.  Rep.  207,   24  Id.   801. 

18.  MODB  OF  PROOF  AND  EVIDBNCB  re- 
quired In  proceedings  in  probate  of  foreign 
wills  differs  from  mode  and  evidence  required 
in  other  cases,  section  providing  that  upon 
proof  and  conditions  therein  mentioned,  such 
wills  must  be  admitted  to  probate  and  have 
same  force  and  effect  as  will  first  admitted  to 
probate  in  this  state. — Goldtree  vs.  McAllster, 
S6  Ca|.  93.  101,  23  Pac  Rep.  207,  24  Id.  801. 

10.      PERSONS    BNTITLBD    TO    LBTTBRS^— 

Letters  testamentary  can  be  granted  only  to 
an  executor,  and  letters  of  administration  to 
person  who  is  interested  in  will,  and  applied 
for  him  in  absence  of  petition  by  executor. — 
Estate  of  Bergln,  100  Cal.  376,  378,  34  Pao. 
Rep.  S67. 

17.  Citlsen  and  resident  of  state  named  in 
foreign  will  as  devisee  entitled  to  letters  of 
administration  as  "a  person  interested  in  the 
will."— Estate  of  Bergln.  100  Cal.  376,  878,  84 
Pac  Rep.  867.  See  Estate  of  Richardson,  120 
Cal.  344.  346.  52  Pac.  Rep.  832. 

15.  Foreism  executor,  non-resident  t>f  state, 
may  apply  for  Issuance  of  letters  testamentary 
to  himself.— Estate  of  Brown,  80  Cal.  881,  22 
Pac  Rep.  233:  Estate  of  Richardson,  120  Cal. 
844.  846,  52  Pac  Rep.  832. 

19.  To  irhom  probate  has  been  granted  in 
another  state  Is  entitled  to  have  letters 
testamentary  Issued  to  him  as  against  resi- 
dent heir. — Estate  of  Brundage,  141  Cal.  538, 
540,  75  Pac.  Rep.  175.  See  Estate  of  Brown, 
80  Cal.  381,  22  Pac.  Rep.  233;  Estate  of  Richard- 
son, 120  CaL  8^4,  62  Pao.  Rep.  832. 


90.  Not  entitled  to  letters  of  administration 
under  provision  of  code.— Estate  of  Brundage, 
141  Cal.  538,  541,  75  Pac.  Rep.  175.  See  Estate 
of  Beech,  63  Cal.  458;  Estate  of  Bergln,  100 
Cal.  876,  34  Pac.  Rep.  867;  Estate  of  Richardson, 
120  Cal.  344,  52  Pac.  Rep.  832;  Estate  of  Engle, 
124  Cal.  292,  56  Pac.  Rep.  1022;  Estate  of  Har- 
rison,  135  Cal.  7,  66  Pac.  Rep.  846. 

21.  NO  RIGHT  TO  NOSilNATB  ADMINIS- 
TRATOR With  will  annexed.— Estate  of  Brun- 
dage. 141  Cal.  538,  541,  76  Pac.  Rep.  175. 

22.  NOMINESB  OF  EXECUTOR  OR  OF  RESSI- 
DBNT  DBVISBB  is  not  entitled  to  adminis- 
tration of  foreign  will  in  this  state  as  he  is 
not  person  Interested  In  will.— Estate  of 
Richardson,  120  Cal.  344,  346.  52  Pac.  Rep. 
882.     See  Estate  of  Beech.  63  Cal.  458. 

28.  RBSIDENT  HEIR  OF  TESTATOR  en- 
titled to  letters  testamentary  as  against  non- 
resident executor  who.  fails  to  apply  for  same. 
—Estate  of  Brundage,  141  CaL  588,  540,  76  Pac. 
Rep.  175.  See  Estate  of  Richardson.  120  CaL 
844,  62  Pac.  Rep.  832;  Estate  of  Coan,  132 
CaL  401,   64  Pac.  Rep.  691. 

24.  PROCEBDINOS  FOR  ADMISSION  OF 
WILL  TO  PROBATE,  and  for  issuance  of  let- 
ters of  administration  with  will  annexed  upon 
estate  of  decedent  heir,  distinct  in  their  nature 
and  procedure,  for  each  is  to  be  followed  as 
prescribed  by  code.— Estate  of  Richardson,  120 
CaL  344.  346,  62  Pac.  Rep.  832. 

2B.  PUBLIC  ADMINISTRATOR  may  be  ap- 
pointed to  take  charge  of  estates,  as  his 
appointment  is  not  limited  to  take  charge  of 
estates  of  such  persons  as  die  within  country, 
but  extends  to  estates  within  his  county  of 
any  decedent  irrespective  of  place  of  death. 
—Estate  of  Richardson,  120  CaL  344.  347.  52 
Pac.  Rep.  832.  See  In  re  Hickman,  101  Cal. 
609,   36   Pac.   Rep.    118. 

26.  Whether  public  administrator  would 
under  any  circumstances  be  entitled  to  letters 
of  administration  in  case  of  foreign  will  is 
an  open  question. — Estate  of  Bergln.  100  CaL 
376,   378,   34   Pac.   Rep.   867. 

As  to  coBclnsIveness  of  probate  as  res 
Judicata,  see  monographic  note  by  Ernest 
Watts,  21  L.  R.  A.  680-689. 

As  to  when  Judgment  In  probate  Is  not  sub- 
ject to  collateral  attack,  see  monographic 
note  by  Ernest  Watts,  21  Lb  R.  A.  881-689. 


ARTICLE  IV. 


CONTESTING    WILJL    AFTER    PROBATEL 


11827.  The  probata  tdbj  be  eontested  within 
one  year. 

S 1328.  Citation  to  be  issued  to  parties  inter- 
ested. 

1 1329.     The  hearing  had  on  proof  of  service. 

S  1330.  Petitions  to  revoke  probate  of  will  tried 
1^  jury  or  court.    Judgment,  what. 


§  133L  On  revocation  of  probate,  powers  of  ex- 
ecutor, etc.,  cease,  but  not  liable  for 
acts  in  good  faith. 

1 1332.    Costs  and  expenses,  by  whom  paid. 

8  1333.  Probate,  when  conclusive.  One  year  after 
removal  of  disability  given  to  infants 
and  others. 


i  1327.  THE  PROBATE  BIA7  BE  CONTESTED  WITHIN  ONE  TEAR.  When 
a  will  has  been  admitted  to  probate,  any  person  interested  may,  at  any  time  within 
one  year  after  sach  probate,  contest  the  same  or  the  validity  of  the  will.    For 
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that  purpose  he  mnst  file  in  the  eonrt  in  which  the  will  was  proved,  a  petition 
in  writing,  containing  his  allegations  against  the  validity  of  the  will  or  against  the 
sufficiency  of  the  proof,  and  praying  that  the  probate  may  be  revoked. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  30  Probate  Act;  amended 
bj  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  202,  act 
held  unconstitutional,  see  history,  §  5  ante. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Alias  citation,  etc. 

4.  Competency  of  witness. 

5.  Construction. 

6.  Distribution  not  prevented. 

7.  Duty  of  executor  to  defend  will. 

8.  False  statement  of  executor— Not  exense  for 

delay. 

9.  Order  admitting  will  to  probata  is  not  set 

aside. 
10.  Statute  of  limitations. 

1.  APPL.IKD,  CITBD,  CONSTRVBD,  RB- 
FESRRBD  TO,  etc.— 1.  Code  mcUob.— Estate  of 

Cunningham,  54  Cal.  566,  567  (cited);  Estate 
of  Whetton.  98  Cal.  208,  204,  82  Pac.  Rep.  970 
(applied);  Estate  of  Stewart,  100  Cal.  246. 
249,  34  Pac.  Rep.  706  (cited);  Lanffdon  vs. 
Blackburn,  109  Cal.  19,  28.  41  Pac.  Rep.  814 
(applied);  San  Francisco  P.  O.  Asylum  vs. 
Superior  Court,  116  Cal.  443,  446.  460,  48  Pac. 
Rep.  379  (construed  with  other  sections); 
Estate  of  Redfleld,  116  Cal.  637,  643.  48  Pac 
Rep.  794  (cited);  Estate  of  Joseph.  118  Cal. 
660.  662.  60  Pac.  Rep.  768  (cited);  Estate  of 
Gregory,  183  Cal.  131,  136,  66  Pac.  Rep.  316 
(cited);  Estate  of  Davis,  136  Cal.  690,  594,  69 
Pac.    Rep.    412    (cited   with    other   sections). 

2.  Same— -a.  Probate  Act  §80.— State  vs.  Mc- 

Glynn,  20  Cal.  234,  272,  81  Am.  Dec.  118  (con- 
strued with  S 1833  post;  Probate  Act  9  36, 
Davidson  vs.  Rankin,  84  Cal.  508,  604  (ap- 
plied); Estate  of  Prltchett,  61  CaL  668,  669 
(construed);  Estate  of  Sbarboro,  68  Cal.  6.  6 
(cited). 

As  to  allesratlona  asraiBst  Talldlty  of  wfll, 
see  ante  9  1312  and  note. 

Am  to  eonclnelvoBesa  of  probate^  see  post 
99  1383,  1908  subd.  1  and  notes. 

8.  ALIAS  CITATION,  etc— There  is  no  alias 
citation  like  an  alias  summons,  and  9  408  ante, 
providing  for  an  alias  summons,  does  not 
apply  to  this  section. — San  Francisco  P.  O. 
Asylum  vs.  Superior  Court,  116  Cal.  448,  451, 
48  Pac.   Rep.  379. 

4.  COMPETENCY  OF  WITNH5SS*— Witness 
who  assumes  to  speak  from  personal  acquaint- 
ance, business  intercourse,  and  professional 
or  scientific  knowledge,  and  gives  his  opinion 
as  to  mental  capacity  of  deceased  at  time  of 
execution  of  will,  founded  upon  such  acquaint- 
ance itself,  is  clearly  competent— Wlxom  vs. 
Goodcell.    90    Cal.    622.    626.    27    Pac.    Rep.    419. 

5.  CONSTRUCTION.  —  ProvlslOBS      of      ow 


•tatvte  are  bat  embc^dlment  of  prladplee  of 
law  whleh  have  been  settled  by  the  decisions 
of  courts  in  England  and  United  States  as 
being  most  expedient  and  Oust.  Rights  of 
persons  claiming  estates,  and  requirements  of 
society  that  title  to  property  should  be  set- 
tled as  soon  as  practicable,  are  both  sub- 
served by  this  statute,  and  titles  made  certain 
and  withdrawn  from  arena  of  litlgratlon. — State 
vs.  McGlynn,  20  Cal.  264,  278,  81  Am.  Dec  118. 

«.     DISTRIBUTION      NOT      PRBTBNTBD.— 

Provisions  of  this  section  will  not  prevent 
distribution  of  estate  as  provided  for  In  9  1665 
post,  even  though  one  of  heirs  be  in  dis- 
ability mentioned  In  9 1683  post.— Estate  of 
Prltchett,   61   Cal.   668.   669. 

Command  of  atatnte  yeremptory  and  without 
qualification,  that  upon  final  settlement  of  ac- 
counts of  executor  or  administrator,  residue 
of  estate  shall  be  distributed.  Had  it  been 
Intended  to  postpone  beyond  time  when  will 
may  be  contested,  it  would  have  been  so  pro- 
vided.— Estate  of  Puckett,  supra. 

7.  DUTY  OF  BXBCUTOR  TO  DBFBND 
"WILL. — Where  citation  is  issued  and  served 
support  and  defend  will. — Estate  of  Whetton. 
on  executor  In  contest  of  will,  it  is  not  only 
his  right  but  his  duty,  under  his  trust,  to 
support  and  defend  will. — Es'.ate  of  Whetton, 
98  Cal.  208.  204,  82  Pac.  Rep.  970. 

8.  FAI^SB  STATEMENTS  OF  BXBCUTOB^ 
Not  exense  for  delay. — The  heir  belner  duly 
notified,  must  within  year  after  will  is  pro- 
bated make  inquiry  as  to  validity  and  con- 
tents of  will,  and  fact  that  one  is  deceived 
by  false  statements  of  an  executor  is  no 
excuse. — Langdon  vs.  Blackburn,  109  Cal.  19, 
28,  41  Pac.  Rep.  814. 

9.  ORDBR  ADMITTING  WIIiL  TO  PRO- 
BATE IS  NOT  SET  ASIDE  by  InaufiTuration  of 
contest  of  will;  that  can  only  be  effected  by 
successful  contest. — ^Estate  of  McKenna,  148 
Cal.  680,  691,  77  Pao.  Rep.  461.* 

Itk  STATUTE  OF  IiIMITATION«— Notice  pre- 
vious to  provlnff  will  is  necessarily  short,  and 
must  even  be  inadequate  to  apprise  all  parties 
interested;  and  yet  it  would  seem  that  when 
once  admitted  to  proof,  probate  is  perfectly 
conclusive.  Althou^rh  one  year  is  bar  to  fur- 
ther litigation,  it  is  not  disproportionate  to 
our  limitation  of  real  actions  as  compared  with 
other  states.— State  vs.  McGIynn,  20  Cal.  234. 
278. 


§1328.  CITATION  TO  BE  ISSUSD  TO  PARTIES  INTERESTED,  Upon 
filins?  the  petition,  a  citation  must  be  issued  to  the  executors  of  the  will,  or  to 
the  administrators  with  the  will  annexed,  and  to  all  the  legatees  and  devisees 
mentioned  in  the  wiU,  and  heirs  residing  in  the  state,  so  far  as  known  to  the 
petitioners ;  or  to  their  guardians,  if  any  of  them  are  minors ;  or  to  their  personal 
representatives,  if  any  of  them  are  dead;   requiring  them  to  appear  before  the 
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court  on  some  da7  of  a  regular  term,  therein  speeinedj  to  show  cause  why  the 
probate  of  the  will  should  not  be  revoked. 

History:  Enacted  March  11, 1872,  re-enactment  of  §  31  Probate  Act;  amended 
March  24,  1874,  Code  Amdts.  1873-4,  p.  358;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and^  Amdts.  1900-1,  p.  202,  act  held  unconstitutional,  see  history, 
i  5  ante. 


1,2.  Applied,  cited,  eonstrued,  referred  to. 

3.  Clerk 's  duty  ministeriaL 

4.  Filing  petition. 

5,6.  Time  for  issuance  of  citation. 

1.     APPLIED,     CITED,     CONSTRUED,     RE- 
FERRED   TO,    etc.— 1    Code    aectloB.— Estate 

of  Sbarboro,  68  Cal.  6,  8  (applied);  Estate  of 
Stewart.  100  Cal.  246,  260,  84  Pac.  Rep.  706 
(cited);  Bacisralupo  vs.  Superior  Court*  108 
CaL  92*  94,  40  Pac  Rep.  1066  (applied);  San 
Francisco  P.  O.  Asylum  vs.  Superior  Court,  116 
Cal.  443.  446,  450,  451,  462.  48  Pac.  Rep.  879 
(construed  with  other  sections). 


2.     Sam»— S.  Probate     Aet     SSL—Walls     vs. 

Walker.  87  Cal.  424,  426  (erroneously  cited 
for  1231). 

As  to  dtatlon,  see  post  19  1707-1711  and  notes. 

As  to  saardlMio,  see  post  9S 1722,  1747  et 
seq.  and   notes. 

S.      CLERK'S     DUTY     mif  ISTERIAL.  —  The 

duty  of  flllns  petition  and  issuingr  citations 
upon  It  when  filed  is  upon  clerk  of  court,  and, 
being  purely  ministerial  acts,  they  must  be 
done    within    time   prescribed   by   law,   and   ii 


not  done  by  proper  officer,  rigrhts  of  parties 
which  had  attached  and  become  fixed  by  reason 
of  their  non-performance  cannot  be  disturbed. 
^Estate  of  Sbarboro,  63  Cal.  6,  8. 

4.  FILING  PETITION.— Presenting  an  un- 
filed petition  to  judge  of  court  for  purpose 
of  obtaining  order  for  citation  upon  it.  Is  not 
filing  it  in  court— Estate  of  Sbarboro,  68  Cal. 
6,  8. 

5.  TIME   FOR    ISSUANCE   OF   CITATION.— 

This  section  clearly  contemplates  that  such 
citations  should  in  no  degree  be  used  as,  an 
instrument  for  purpose  of  delaying  adminis- 
tration of  estates,  but  rather  that  it  should 
issue  forthwith  upon  filing  of  petition  for 
revocation. — Bacigalupo  vs.  Superior  Court,  108 
Cal.  92,  94,  40  Pac.  Rep.  1066. 

6.  It  would  be  absurd  to  say  that  person 
filing  petition  for  contest  may  have  citation 
issued  at  any  time  within  one  year  thereafter. 
'Hence  S  406  ante  does  not  apply  to  contests. 
! — San  Francisco  P.  O.  Asylum  vs.  Superior 
Court,   116   Cal.   448,   461,    48   Pac    Hep.    379. 


f 


§1329.  THE  HEARINO  HAD  ON  PKOOF  OF  SERVICE.  At  the  time 
appointed  for  showing  cause,  or  at  any  time  to  which  the  hearing  is  postponed, 
personal  service  of  the  citations  having  been  made  upon  any  persons  named 
therein,  the  court  must  proceed  to  try  the  issues  of  fact  joined  in  the  same  man- 
ner as  an  original  contest  of  a  will. 

History:  Enacted  March  11,  1872,  founded  on  {32  Probate  Act;  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  202,  act 
held  unconstitutional,  see  history,  §  5  ante. 


1.  APPIilBD,  CITBD,  CONSTRUESD,  RB- 
FBRRBD  TO,  etc. — ^1.  Code  section. — ^Estate  of 
Cunningham,  54  Cal.  556,  657  (erroneously  cited 
as  §1829  post):  Estate  of  Stewart,  100  CaL 
246.  250,  34  Pac.  Rep.  706  (cited);  San  Fran- 
cisco P.  O.  Asylum  vs.  Superior  Court,  116  Cal. 
443.  447,  48  Pac.  Rep.  879  (applied);  Estate  of 
McKenna,  1S8  CaL  489,  440,  71  Pac.  Rep.  501 
(applied). 

2.  Same.— &  Probate  Aet  182. — Estate  of 
Cunningham,  54  Cal.  566,  667  (cited). 


As  to  proof  of  BOtlce,  see  ante  S  1806  and 
note. 

As  to  trial  of  Issues  Joined,  see  ante  S  1312 
and  note. 

S.  SPECIAL  ISSUES^— Where  verdict  of  jury 
does  not  dispose  of  all  issues  It  is  duty  of  court 
to  find  upon  issues  not  thus  disposed  of. — Es- 
tate of  McKenna,  188  Cal.  489,  440,  71  Pac. 
Rep.  501.  See  Estate  of  Benton,  181  Cal.  472, 
475,  68  Pao.  Rep.  776. 


§  1330.  PETITIONS  TO  REVOKE  PROBATE  OF  WILL  TRIED  B7  JURY 
OR  COURT.  JUDOMENT,  WHAT.  In  all  cases  of  petitions  to  revoke  the  probate 
of  a  will,  wherein  the  original  probate  was  granted  without  a  contest,  on  written 
demand  of  either  party,  filed  three  days  prior  to  the  hearing,  a  trial  by  jury  must  be 
had  as  in  cases  of  the  contest  of  an  original  petition  to  admit  a  will  to  probate. 
If,  npon  hearing  the  proofs  of  the  parties,  the  jury  shall  find,  or,  if  no  jury  is 
had,  the  court  shall  decide,  that  the  will  is  for  any  reason  invalid,  or  that  it  is 
not  sufficiently  proved  to  be  the  last  will  of  the  testator,  the  probate  must  be 
annulled  and  revoked. 

History:  Enacted  March  11,  1872,  founded  on  |33  Probate  Act;  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  202,  act 
held  onconstitntional,  see  history,  S  5  ante. 


SS  1331,  1S32      (1822) 


REVOCATION  OF  PROBATB— COSTS  AND   EXPBNSBS. 
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1.  Applied,  cited,  construed,  referred  to. 

2.  Collateral  attack — Finding  as  to  residence. 

3.  Same — Want  of  jurisdiction. 

4.  Issues  not  supported  by  evidence. 

5.  Judgment  should  follow  verdict. 

6.  Jury  trial. 

7.  Power  of  executor  ceases,  when. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED  TO,  etc..  In:  Estate  of  Freud,  73  CaL 
655,  557.  15  Pac.  Rep.  135  (applied);  Clements 
vs.  McGinn  (Cal.  Aug.  30.  1893),  33  Pac.  Rep. 
920  (applied);  Estate  of  Stewart.  100  Cal.  246. 
250,  34  Pac.  Rep.  706  (cited);  Estate  of  Rob- 
inson, 106  Cal.  493.  496,  39  Pac.  Rep.  862 
(applied  with  S  1312  ante);  Estate  of  Dole  (Cal. 
June  20.  1905),  81  Pac.  Rep.  534    (construed). 

An  to  trial  by  JnrxF  see  ante  SS  1313,  1814  and 
notes. 

2.  COLLATERAL  ATTACK  —  Finding  aa  to 
rcMldcnce. — Determination  of  probate  court  as 
to  residence  of  deceased  at  time  of  his  death 
Is  final  in  all  collateral  proceedings.— Estate  of 
Dole  (Cal.  June  20,  1906),  81  Pac.  Re?.  534.  See 
Irwln  vs.  Scrlber,  18  Cal.  500;  Estate  of  Grif- 
fith, 84  Cal.  107,  23  Pac.  Rep.  528,-  24  Id.  381; 
Estate  of  Eichhoflf.  101  Cal.  600,  605.  86  Pac.  Rep. 
11;  Estate  of  Latour,  140  Cal.  414,  421,^78  Pac. 
Rep.   1070.  74  Id.  441. 

3.  Want  of  Jurisdiction. — Statute  does  not 
provide  that  want  of  jurisdiction  Is  one  of 
grounds  upon  which  probate  may  be  revoked. 
It  can  be  attacked  only  in  manner  provided  by 
statute,  and  not  collaterally.— Estate  of  Dole 
(Cal.  June  20,  1905),  81  Pac.  Rep.  534. 

4.  ISSUES  NOT  SUPPORTED  BY  EVIDENCE. 
—Same  rule  governs  with  regard  to  issues 
framed  by  pleadings  upon  which  no  evidence  Is 
offered  as  applies  in  actions  generally,  one  of 
which  Is  that  when  burden  of  proof  Is  upon 
party  to  sustain  allegation  which  is  made  an 


Issue  In  the  case,  and  he  falls  to  Introduce  any 
evidence  In  Its  support,  presumption  Is  against 
him  as  to  existence  of  facts  alleged  and  un- 
proven.  and  finding  of  court  should  be  In 
accordance  with  such  presumption. — Estate  of 
McKenna.  143  Cal.  580,  592.  77  Pac.  Rep.  4  61. 
See  Monterey  Co.  vs/  Cushing.  83  Cal.  507.  23 
Pac.  Rep.  700. 

5.  JUDeSf  ENT  SHOULD  FOLLOW  VERDICT. 

— On  contest  for  revocation  of  probate  of  will, 
where  verdict  Is  rendered  determining  its  in- 
validity. Judgment  should  be  entered  entirely 
annulling  probate. — Estate  of  Freud.  78  Cal. 
565,  667.  16  Pac.  Rep.  136. 

6.  '«JURY  TRIAL. — Proponent  In  contest  of 
will  is  as  much  entitled  to  jury  trial  on  all 
Issues,  if  they  are  to  be  tried  at  all,  as  con- 
testants, and  as  court  has  no  right  to  submit 
an  Issue  to  Jury  unless  there  is  evidence  Intro- 
duced  in  support  of  it,  and  as  proponent  In 
such  contest  has  no  right  to  submit  evidence 
to  Jury  in  support  of  denial  by  him  of  allega- 
tion upon  which  contestants  have  offered  no 
proof,  it  would  be  dej^ving  proponent  of  this 
right  to  have  Jury  pass  on  all  issues,  if  failure  of 
contestants  to  support  allegation  made  by  them 
would  only  have  effect  of  withdrawing  that 
particular  Issue  from  Jury  and  requiring  court 
to  hear  evidence  upon  it." — Estate  of  McKenna. 
143  Cal.  580.  592.  77  Pac.  Rep.  461.  See  Estate 
of  Wooten,  56  Cal.  S22;  Estate  of  Nelson.  132 
Cal.  182,  64  Pac.  Rep.  294. 

7.  POWER  OF  EXECUTOR  CEASES,  IVHEN. 
— Where  will  is  ^ admitted  to  probate  without 
contest,  any  person  Interested  may  under  this 
section  Initiate  contest  within  one  year,  and  if 
on  hearing  It  shall  appear  that  will  is  invalid, 
or  not  sufflcently  proved,  probate  must  be  an- 
nulled and  revoked,  and  in  that  event  powers 
of  executor  cease. — Clements  vs.  McQlnn  (Cal. 
Aug.  30,  1893).  33  Pac.  Rep.  920. 


§  1331.  ON  REVOCATION  OF  PROBATE,  POWERS  OF  EXECUTOR,  ETC., 
CEASE,  BUT  NOT  LIABLE  FOR  ACTS  IN  GOOD  FAITH.  Upon  the  revocation 
being  made,  the  powers  of  the  executor  or  administrator  with  the  will  annexed, 
must  cease;  but  such  executor  or  administrator  shall  not  be  liable  for  any  act 
done  in  good  faith  previous  to  the  revocation. 

History:     Enacted  March  11,  1872,  re-enactment  of  §34  Probate  Act. 

1.  Applied,  cited,  construed,  referred  to. 
2,  3.  Appeal— Effect  of. 
4.  Judgment  annulling  probate,  when  void. 

1.  APPLIED,  CITE3D,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Estate  of  Crozler,  65  Cal. 
332.  334,  4  Pac.  Rep.  lOU  (applied);  Estate  of 
Freud.  73  Cal.  555.  557.  15  Pac.  Rep.  135  (ap- 
plied): Estate  of  Stewart,  100  Cal.  246.  250,  34 
Pac.  Rep.  706  (cited). 

Aa  to  validity  of  acta  before  revocation,  see 
post  S  1428  and  note. 

2.  APPEAL — Effect  of. — Code  does  not  pro- 
vide that  an  order  appealed  from  sliall  cease  to 
exist  or  to  be  annulled,  but  that  it  cannot  be 
further  enforced  by  proceeding  upon  It.  The 
revocation    of   probate   and    end    of   executor's 


functions  becoipe  complete  on  Instant  that  the 
order  of  revocation  was  entered. — Estate  of 
Crozier,  65  Cal.  332.  334.  4   Pac.  Rep.  109. 

3.  Code  provides  for  appeal  from  order  of 
revocation,  and  therefore  statute  keeps  alive 
ad  Interim  the  character  of  executor,  for  pur- 
pones  of  appeal,  but  in  all  other  respects  his 
powers  and  functions  are  suspended.— Estate 
of  Crozler.   65  Cal.  332.  334,  4   Pac.  Rep.   109. 

4.  JUDGMENT  ANNULLING  PROBATE  IS 
VOID,  WHEN. — Judgment  entered  In  pursuance 
of  stipulation  of  parties  to  contest,  whereby 
probate  is  annulled  merely  as  to  contestant 
and  to  extent  to  which  she  is  interested  In 
estate,  is  void. — Estate  of  Freud.  73  Cal.  665, 
557.  15  Pac.  Rep.  136. 


§  1332.     COSTS  AND  EXPENSES,   B7  WHOM  PAID.     The  fees  and  expenses 
must  be  paid  by  the  party  contesting  the  validity  or  probate  of  the  will,  if  the 


Tit.  XI,  ch.  U,  art.  lY.] 


COST9— CONCIiUSITBNBSS  OF   PROBATB,  WHEN. 


(18»)        I18SS 


will  Id  probate  is  confirmed.  If  the  probate  is  revoked,  the  costs  must  be  paid 
by  the  party  who  resisted  the  revocation,  or  out  of  the  property  of  the  decedent, 
as  the  court  directs. 

History:     Enacted  Mareh  11,  1872,  substantial  re-enaetment  of  {85  Probate 
Act  as  amended  1861,  Stats.  1861,  p.  630. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Amendment  of  judgment. 

3.  Appeal  is  remedj  for  error. 

4.  Costs — Discretion  of  court. 
0.  Same — Provisions  applicable. 

6.  Funds  of  estate  may  not  be  used  in  contest. 

1.  APPLIBD.  CITED,  CONSTRVBD,  RflS- 
FERRED  TO  etc..  In:  Estate  of  Crozier  (Cal. 
June  30.  1884).  4  Pac.  Rep.  240  (applied);  Gold- 
tree  vs.  McAlister.  86  Cal.  98.  101,  102.  108.  23 
Pac.  Rep.  207.  24  Id.  801  (cons.trued  with  other 
sections):  Henry  vs.  Superior  Court,  98  Cal. 
569.  572.  29  Pac.  Rep.  230  (cited);  Estate  of 
Stewart.  100  Cal.  246.  250,  34  Pac.  Rep.  706 
(cited):  Estate  of  McKlnney.  112  Cal.  447,  452, 
454,  44  Pac.  Rep.  743  (construed  with  99 1616, 
1720  post):  Estate  of  .C'teftead,  120  Cal.  447, 
452.  52  Pac.  Rep.   804    (construed). 

3.    AMENDMBNT    OF    JUDGMENT.— An    or- 
der amending   Judgment    as    to   costs   will    be 
affirmed  on  appeal  where  transcript  shows  no 
» error.— ^Estate  of  Crozier  (Cal.  June  80,  1884), 
4  Pac.  Rep.   240. 

3.     APPEAL    IS    RBMEDT    FOR    ERROR.— 

Error  of  court  in  deciding  foreign  probate, 
duty  authenticated,  may  be  corrected  by  ap- 
peal, but  It  does  not  render  Judgment  void. — 


Goldtree  vs.  McAlister,  86  Cal.  93,  102,  23  Pac. 
Rep.    207.    24    Id.    801. 

4.  COSTS — ^Dlaeretlon  of  court. — Where  the 
court  exercised  Its  discretion,  and  determined 
that  costs  should  not  be  paid  by  estate,  and 
found  that  will  was  obtained  through  undue 
influence  of  one  of  executors,  it  cannot  be 
said  that  its  discretion  was  abused. — Estate 
of  McKinney,  112  Cal.  447.  462,  44  Pac.  Rep. 
743. 

A«  to  ccMta,  generally,  see  ante  1 1021  et  seq 
and  notes. 

5.  FroTtoions  applicable. — The  provisions  of 
this  section  regarding  fees  and  expenses  do 
not  apply  to  cases  of  contest  upon  probate 
of  will.— Estate  of  Olmstead.  120  Cal.  447.  452. 
62   Pac.   Rep.   804. 

«.  FUNDS  OF  ESTATE  NOT  TO  RE  USED 
IN  CONTEST. — ^All  provisions  of  code  bearing 
on  subject  of  probate  contests  indicate  that 
good  f aith '  and  reasonable  cause  are  things 
to  be  inquired  into  by  court  in  exercise  of  its 
discretion,  and  until  probate  has  been  per- 
mitted or  denied,  court  has  no  power  to  appro- 
priate funds  of  estate  to  aid  either  proponent 
or  contestant. — Henry  vs.  Superior  Court.  93 
Cal.  669,  578,  29  Pac.  Rep.  230. 


§  1333.  PROBATE,  WHEN  CONCLUSIVE.  ONE  YEAR  AFTER  REMOVAL 
OP  DISABILITY  GIVEN  TO  INFANTS  AND  OTHERS.  If  no  person,  within 
one  year  after  the  probate  of  a  will,  contest  the  same  or  the  validity  thereof,  the 
probate  of  the  will  is  conclusive;  saving  to  infants  and  persons  of  unsound  mind, 
a  like  period  of  one  year  after  their  respective  disabilities  are  removed. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  §36  Probate 
Act;    amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  358. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Disability  of  heir — Others  not  aflfected. 

4.  Distribution  not  prevented. 

5.  Election  of  widow  not  to  take  under  wiU. 

6.  Jurisdiction — How  obtained. 

7.  Proceedings  in  rem. 

8.  Beal  and  personal  estate — No  distinction. 

1.  APPLIBD,  CITBD,  CONSTRUBD.  RE- 
FERRED TO«  etc. — ^1.  Code  •eetion.— Estate  of 

Stewart.  100  Cal.  246.  250,  34  Pac.  Rep.  706 
(Cited):  Estate  of  Davis,  136  Cal.  590.  594.  69 
Pac.   Rep.    412    (cited). 

2.  Same— 2.  Probate  Act  S  86.— State  of  Cali- 
fornia vs.  McGlynn,  20  Cal.  234,  272  (construed 
with  $1327  ante.  Probate  Act  $30);  Estate  of 
Prltchett.  51  Cal.  568,  569  (construed):  Estate 
of  Sbarboro.  63  Cal.  5,  6  (cited);  Estate  of 
Maxwell.  74  Cal.  384,  385.  16  Pac.  Rep.  206 
(applied):  Estate  of  Gwln.  77  Cal.  313.  314. 
19  Pac.  Rep.  527  (applied);  Curtis  vs.  Under- 
wood. 101  Cal.  661,  670,  36  Pac.  Rep.  110 
(applied). 

Aa  to  coBcloalTeneaa  of  probate,  see  ante 
11327  and  note:  post  §1908  subd.  1  and  note. 


S.  DISABILITY  OF  HEIR— Others  not  af- 
fected. — Where  contest  was  initiated  within 
one  year  after  disability  of  an  Infant  had 
been  removed,  other  heirs  were  concluded  by 
probate  which,  as  to  them,  should  not  be  set 
aside. — Clements  vs.  McGinn  (Cal.  Aug:.  30. 
1893),  33  Pac.  Rep.  920.  See  Samson  vs.  Sam- 
son. 64  Cal.   327.  30  Pac.   Rep.   979. 

4.  DISTRIBUTION       NOT       PREVENTED.— 

Time  within  which  contest  of  will  may  be 
started,  even  by  persons  laboring  under  dis- 
abilities mentioned  here,  will  not  prevent  dis- 
tribution provided  for  in  S1665  post.— Estate 
of    Prltchett.    51    Cal.    568.    569.    52    Cal.    94.    95. 

5.  ELECTION  OP  WIDOW  NOT  TO  TAKE 
UNDER  WILL  is  in  no  sense  contest  of  will, 
or  of  its  probate. — Estate  of  Gwin,  77  Cal.  313. 
814,  19  Pac.  Rep.  527. 

e.     JURISDICTION  —  How        obtained.  —  The 

court  obtains  Jurisdiction  over  persons  of  ab- 
sent heirs  by  publication  of  notice  provided 
in  S 1804  ante,  and  having:  admitted  will  to 
probate,  and  no  appeal  bein^  taken  from  its 
order,    its    action    becomes    final    except    as    to 


S§  1338, 1339      (1824) 
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persons    under    disability. — Curtis    vs.    Under- 
wood, 101  Cat.  661,  670,  36  Pac  Rep.  110. 

7.  PROCBBDINGS  IN  RBM.— Probate  of 
wills  and  administration  of  estates  of  de- 
ceased persons  are  proceedings  in  rem,  bind- 
ing upon  all  the  world.  When  court  has 
obtained  Jurisdiction,  as  provided  by  statute, 
public  policy  requires  that  all  persons  inter- 
ested shall  be  deemed  to  have  knowledge,  so 
far  as  necessary,  to  validity  of  proceeding, 
and  party  Interested  in  estate,  who  is  under 
no   disability,   cannot   contest   its   validity,   or 


validity  of  any  of  its  items,  after  expiration  of 
one  year  from  time  will  was  probated. — fijBtate 
of  Maxwell,  74  Cal.  884,  885,  16  Pac.  Rep. 
206. 

&  RfiAL  AND  PERSONAL  ESTATE  —  If* 
dlstlnetloB.— In  this  state  there  is  no  distinc- 
tion between  wills  of  real  and  personal  estate, 
and  limitation  within  which  contests  shall  be 
filed  is  one  year.  This  is  shorter  than  in  some 
states,  aQd  is  same  as  that  provided  In  Kew 
York  in  case  of  personal  estate.— State  vs. 
McOlynn.  20  CaL  284,  272. 


ARTICLE   V. 

PROBATE  OF  LOST  OR  DESTROYED  WIIiL. 

1 1338.    Proof  of  lost  or  destroyed  will  to  be  S 1841.    Ck>urt  to  restrain  injurious  aets  of  ezeea- 

taken.  tors  or  administrators  daring  proceed- 

§  1339.    Must  have  been  in  ezistenee  at  time  of  ings  to  prove  lost  will, 
death. 

§  1340.    To   be   certified,   reeorded,   and   letters 

thereon  granted.  kH^^**^ 

§  1338.  PROOF  OF  LOST  OR  DESTROYED  WILL  TO  BE  TAKEN.  Whenever 
any  will  is  lost  or  destroyed,  the  superior  court  must  take  proof  of  the  execution 
and  validity  thereof  and  establish  the  same ;  notice  to  all  persons  interested  being 
first  given,  as  prescribed  in  regard  to  proofs  of  wills  in  other  cases.  All  the 
testimony  given  must  be  reduced  to  writing,  and  signed  by  the  witnesses. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  37  Probate  Act;  amended 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  78. 

Apvlledy   clted»   eonstnicfly   referred   to»   etc..  Some — By  dtatlmi^— See  post  IS  1707-1711  and 

in:   McDaniel   vs.    Pattlson,    98   Cal.   86,   97,   82  notes. 

Pac.  Rep.  805  (cited  with  1 1389  post).  Some— Servloe  ef  papers^— See  ante  8  1010  et 

As   to   notice — ^AU   persons   Interested   to   be  seq.  and  notes. 
flivent  see  ante  §S  1308,  1804  and  notes. 

§  1339.    MUST  HAVE  BEEN  m  EXISTENCE  AT  TIME  OF  DEATH.     No 

will  shall  be  proved  as  |l  lost  or  destroyed  will,  unless  the  same  is  proved  to  have 
been  in  existence  at  the  time  ol  the  death  of  the  testator,  or  is  shown  to  have 
been  fraudulently  destroyed  in  the  lifetime  of  the  testator,  nor  unless  its  provisions 
are  clearly  and  distinctly  proved  by  at  least  two  credible  witnesses. 

History:  Enaeted  March  11, 1872,  re^naetment  of  §  38  Probate  Act;  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  202,  act 
held  unconstitutional,  see  hiato ry,  §  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Lost   or   destroyed   will  —  Allegations   and 

proof. 

3.  Same — Same — Evidence    must    show    provi- 

sions of  wilL 

4.  Same — Same— Same  —  Court   authorized   to 

establish  provisions,  when. 
5, 6.  Same — Same— Same — ^Fraudulent  destruction 
by  attendant. 
7.  Same— Same — Petition  must  specifleally  state 
facts  and  circumstances. 

1.  APPLmD,  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TOy  etc.,  In:  Estate  of  Kidder,  57 
Cal.  282,  288  (applied);  Estate  of  Kidder,  60 
Cal.  487,  489,  8  Pao.  Rep.  828  (construed  and 
applied);  MoDanlel  vs.  Pattlson,  98  Cal.  86,  102 
(applied),  94  (construed),  82  Pac.  Rep.  806; 
Estate  of  Camp,  XS4  Cat  288,  286,  66  Pac.  Rep. 


227  (construed);  Estate  of  Johnson,  184  Cal. 
862,   863,   66   Pac  Rep.   847    (applied). 

2.  liOST  OR  DBSTROYBD  WILIi— Alleffa- 
tioiia  and  proof. — "If  the  will  was  lost  or 
destroyed  after  testator's  death.  It  must  be 
allesred  and  proved  to  have  been  in  existence 
at  the  time  of  the  death;  If  It  was  lost  or  de- 
stroyed before  the  death,  it  must  be  alleged 
and  proved  to  have  been  fraudulently  de- 
stroyed In  testator's  lifetime." — Estate  of  Kid- 
der, 57  CaL  282,  288;  66  C^L  487,  489-491,  6 
Pac.  Rep.  826. 

S.  Brldence  moat  aliow  proviatona  of  vrlH, 
lost  or  destroyed,  by  at  least  two  credible 
witnesses. — Estate  of  Kidder,  66  CaL  487,  490, 
6  Pac.  Rep.  826.  See  MoDanlel  vs.  Pattlson, 
98  CaL  86,   93,  94,  82  Pac.  Rep.   806. 

4.    Same— Comt  avtkorlaed  ta  catabliah  pro* 
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B  tbe  two  credible  witnesses  dif- 
fer aa  to  the  exact  lansruase  of  testator. — 
Batate  of  Camp,  184  Cal.  2ZZ,  285,  46  Pac 
Rep.   227. 

6.     Saaie — Fmadnleait  deatmetloB  by  attend- 

mmt  not  proved  where  evidence  showed  that 
at  time  of  destruction  of  will  testatrix  was 
very  111  In  bed  and  in  semi-comatose  condition; 
that  her  attendant  handed  her  the  will,  and 
immediately  thereafter  she  saw  it  in  the  fire, 
but  made  no  attempt  to  rescue  it, — It  not 
being  shown  whether  the  will  was  thrown 
in  the  fire  by  the  testatrix  or  accl<!entally  fell 
there.— Estate  of  Kidder,  66  Cal.  887,  891,  6  Pac. 
Rep.    326. 

6.    Deceased    having   made    sufficient    holo- 


graphic will,  which  was  afterwards  tsrpewrlt- 
ten  and  signed  by  one  witness,  who  suggested 
there  should  be  another  witness,  and  de- 
cedent said  it  was  not  necessary,  whereupon 
witness  tore  up  the  holographic  will,  saying  it 
was  of  no  further  use;  the  statement  of  wit- 
ness being  merely  expressipn  of  opinion,  no 
fraud  was  shown  entitling  the  holographic  will  j 
to  be  proved  as  a  destroyed  will. — Estate  of  ' 
Johnson,  184  Cal.  662  663.  66  Pac.  Rep.  847. 

7.     PetitloB  BAiist  apedflcally  state  facta  and  ) 
dreiimstanccs    constituting    the    fraud    where 
a   will   is   alleged   to   have   been   fraudulently 
destroyed  during  the  lifetime  of  the  testator. —  : 
Estate  of  Kidder,  66  Cal.  487,  489,  6  Pac.  Rep. 
826. 


§1340.  TO  BE  CERTIFIED,  KECOBDBD,  AND  LETTERS  THEREON 
GRANTED.  When  a  lost  will  is  established,  the  provisions  thereof  must  be 
distinctly  stated  and  certified  by  the  jndge,  linger  his  hand  and  the  seal  of  the 
oooit,  and  the  certificate  must  be  filed  ai^d  recorded  as  other  wills  are  filed  and 
recorded,  and  letters  testamentai^'  or  of  administration,  with  the  will  annexed, 
must  be  issued  thereon  in  the  same  manner  as  upon  wills  produced  and  duly  proved. 
The  testimony  must  be  reduced  to  writing,  signed,  certified,  and  filed  as  in  other 
cases,  and  shall  have  the  same  effect  as  evidence  as  provided  in  section  one 
thousand  three  hundred  and  sixteen. 

History:     Enacted  March  11,  1872,  sabstantial  re-enactment  of  8  39  Probata 
-     Act;   amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  858;   April  16,  1880,  Code 
Amdts.  1880  (0.  0.  P.  pt.),  p.  78. 


Am  to  eertifleate^  see  ante  U 1817.  1818  and 
notes. 


Aa  to  letters  teetameBtary,  see  post  SS  1349- 
1862  and  notes. 


§1341.  COUKT  TO  RESTRAIN  INJURIOUS  ACTS  OF  EXECUTORS  OR 
ADBONISTRATORS  DURINO  PROCEEDINOS  TO  PROVE  LOST  WILL.      If 

before,  or  during  the  pendency  of  an  application  to  prove  a  lost  or  destroyed 
will,  letters  of  administration  are  granted  on  the  estate  of  the  testator,  or  letters 
testamentary  of  any  previous  will  of  the  testator  are  granted,  the  court  may 
restrain  the  administrators  or  executors,  so  appointed,  from  any  acts  or  proceed- 
ings which  would  be  injurious  to  the  legatees  or  devisees  claiming  under  the  lost 

or  destroyed  wilL 

History:    Enaeted  Mareh  11,  1872,  re-enactment  of  {40  Probata  Aet 

ARTICLE  VI. 

PROBATE   OF  NUNCUPATIV1D  WILLa 

1 1844^    ITimeiipatiye  wills,  when  and  how  admitted  to  probate. 

S  1345.    Additional  requirements  in  probate  of  nuncupative  wills. 

9  1346.    Contests  and  appointments  to  eoaf onn  to  provisions  as  to  other  wills. 

§1344.  NUNOUPATIVE  WILLS,  WHEN  AND  HOW  ADMITTED  t6 
PROBATE.  Nuncupative  wills  may  at  any  time,  within  six  months  after  the  tes- 
tamentary words  are  spoken  by  the  decedent,  be  admitted  to  probate,  on  petition 
and  notice  as  provided  in  article  one,  chapter  two  of  this  title.  The  petition, 
in  addition  to  the  jurisdictional  facts,  must  allege  that  the  testamentary  words  or 
the  substance  thereof  were  reduced  to  writing  within  thirty  days  after  they  were 
spoken,  whiph  writing  must  accompany  the  petition. 

History:     Enaeted  March  11,  1872. 

Am  tm  mm'^W*^^^  y^'h  see  KXaeUS^S  CTO.  As  to  petition,  aotleo,  and  prooi;  /lee  ante 

CIT.  CODB  19 12^^8-1291  and  notes.  111298-1809  and  notes. 

C.  C.  P.— 116 
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§  1345.  ADDITIONAL  BEQTTIBSMENTS  IN  PKOBATB  OF  NUNOUPATIVE 
WILLS.  The  superior  court  must  not  receive  or  entertain  a  petition  for  the  pro- 
bate of  a  nuncupative  will  until  the  lapse  of  ten  days  from  the  death  of  the  testator, 
nor  must  such  petition  at  any  time  be  acted  on  until  the  testamentary  words  are, 
or  their  substance  is,  reduced  to  writing  and  filed  with  the  petition,  nor  until  the 
surviving  husband  or  wife  (if  any),  and  all  other  persons  resident  in  the  state 
or  county  interested  in  the  estate  are  notified  as  hereinbefore  provided. 

History:     Enacted  March  11,  1872;  amended  April  16, 1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  79. 

§  1346.  CONTESTS  AND  APPOINTMENTS  TO  CONFORM  TO  PROVISIONS 
AS  TO  OTHER  WILLS.  Contests  of  the  probate  of  nuncupative  wills  and 
appointments  of  executors  and  administrators  of  the  estate  devised  thereby  must 
be  had,  conducted,  and  made  as  hereinbefore  provided  in  cases  of  the  probate  of 
written  wills.  History:    Enacted  March  11,  1872. 

As  to  conteat — Of  appolBtment  of  ezeeiitom,  Saaie— Of   probate. — Bee   ante   I  ISIS    at    soq. 

6to.«  see  post  H 1S61,  lS7i  and  noteiL  and  notes;  also  anto  f  1SS7  ot  aeq,  and  notes. 


CHAPTER  ni. 

OF    BXECUTORS    AND    ADMUnSTRATORS.     THEIR    LETTERS;    BONDft    RElffOVAIia    AND 

SUSPENSIONS. 

« 

Ariiele  I.    Lettxes  Testaicxntist  and  ov  ADicnnsTaAiiioN,  with  ths  Will  AKmEZBD,  How  and 

TO  Whom  Issued,  §§  1348-1366. 

11.   Form  ov  Letters,  |§  1360-1362. 

III.    Letters  of  Administration,  to  Whom,  and  the  Order  in  wmoH  Test  Are  Qbantbd, 

§§  1365-1370. . 

lY.  Petition  and  Ck)NTEST  tor  Letters,  and  AonoN  Thereon,  §§  1371-1370. 

V.  Revocation  or  Letters  and  Proceedings  Therefor,  §§  1383-1386 

YI.  Oaths  and  Bonds  of  Executors  and  Administrators,  §§  1387-1407. 

Til.  Special  Administrators  and  Their  Powers  and  Dxhtes,  |§  1411-1417. 

VIII.  Wills  Found  after  Letters  of  Administration  Granted,  §§  1423-1429. 

IX.  Disqualification  of  Judges  and  Transfers  of  AdministrationB|  H  1430-1483. 

Z.  Removals  and  Suspensions  in  Certain  Cases,  {§  1436-1440. 

ARTICLE  L 

IJSTTBRS  TESTAMENTARY  AND  OF  ADinNISTRATION,  WITH  THB  WILL  ANNB2XBD,  BOW 

AND    TO    WHOM   ISSUED. 

i  1348.    Corporations  as  executors.  S  1353.    Executor  of  an  executor. 

§  1349.    To  whom  letters  on  proved  will  to  issue.  1 1364.    Letters  of  administration  durante  minore 

§  1350.    Who  are  incompetent   as  executors   or  state. 

administrators.    Letters  with  will  an-  {  1355.    Acts  of  a  portion  of  executors  valid. 

nexed  to  issue,  when.  8 1356.    Authority   of   administrators   with   will 
§  1351.    Interested  parties  may  file  objections.  annexed.    Letters,  how  issued. 

§  1352.    Married  woman  may  be  executrix. 

§  1348.  CORPORATIONS  AS  EXECUTORS.  Corporations  authorized  by  their 
articles  of  incorporation  to  act  as  executor,  administrator,  guardian  of  estates, 
assignee,  receiver,  depositary,  or  trustee,  and  having  a  paid-up  capital  of  not  less 
than  two  hundred  and  fifty  thousand  dollars,  of  which  one  hundred  thousand  dollars 
shall  have  been  actually  paid  in  in  cash,  may  be  appointed  to  act  in  such  capacity 
in  like  manner  as  individuals. 

[Qualification  by  corporation — ^Extent  of  liability.]     In  all  cases  in  which  it  is 
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required  that  an  executor,  administrator,  guardian,  assignee,  receiver,  depositary, 
or  trustee,  shall  qualify  by  taking  and  subscribing  an  oath,  or  in  which  an 
aflSdavit  is  required,  it  shall  be  a  sufficient  qualification  by  such  corporation,  if 
such  oath  shall  be  taken  and  subscribed,  or  such  affidavit  made,  by  the  president 
or  secretary  or  manager  thereof;  and  such  officer  shall  be  liable  for  the  failure  of 
such  corporation  to  perform  any  of  the  duties  required  by  law  to  be  performed  by 
individuals  acting  in  like  capacity  and  subject  to  like  penalties;  and  such  corpor- 
ation shall  be  liable  for  such  failure  to  the  full  amount  of  its  capital  stock  and 
upon  the  bond  required  upon  its  assuming  the  trusts  provided  for  herein. 

History:     Enacted  March  5,  1887,  Stats,  and  Amdts.  1886-7,  p.  21. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Executor  named — Appointed,  unless  incom- 

petent. 

4.  Same — ^Bight  to  letters  included  in   order 

admitting  wilL 

5.  Letters  testamentary — ^Are  evidence  of  death 

and  appointment. 

6.  Same — Issue  only  upon  probate  of  will. 

7.  Same — ^Valid,  upon  order  the  will  is  proved. 

8.  Order  for  letters  conclusive  against  collateral 

attack. 

9.  Probate  of  will  after  named  day  in  notice- 

Only  an  irregularity. 
10.  Testator  may  select  as  executor  any  not  de- 
clared incompetent. 

Am  to  act  aatborlBlny  corporatton  to  act  as 
cseevtor,  see  Stats.  1906  p.  232,  and  HBIf- 
NIWG'S  GEINSSRAIi  I4AIV9  p.   169. 

Am  to  tniat  compaaiy  ■•  exeentor,  see  mono- 
graphic notes  48  L.  R.  A.  687-692;  62  Lb  R.  A. 
4«9. 

1.  AFPLIBD,  CITBD,  COlfSTRUBD,  RB- 
FERRED  TO,  etc. — ^1«  Code  soetlon^— Bstate  of 

Bauquier,  88  Cal.  302,  809,  26  Pac.  Rep.  178,  632 
(construed  with  §11860  and  1861  post);  Estate 
of  Richardson,  120  CaL  844,  846,  62  Pao.  Rep. 
812  (construed). 

2.  SajMc — X  Probate  Aet  |41«--In  matter  of 
Warfleld.   22  Cal.  61,  64. 

As  to  aetji  of  caceevtora  valid  aatfl  powor 
reroked,    see  post  11428   and  note. 

As  to  cxeentor  haviair  no  po^rrer  to  aet  until 
«nimcd,  see  KBRR'S  OTC.  CIV.  CODB  1 1878 
and  note. 

As  to  forat  of  letters  teetamentarj,  see  post 
1 1860. 

As  to  qvalUlcatlon  ef  cxeeatoTs,  see  post 
H 1387-1407  and  notes. 

As  to  vrhen  Jndse  dlaanallfled  to  aet»  see 
post   1480  and  note. 

S.    EXBCITTOR    IfAMBD  —  Appointed   vnlesa 

laeompetent. — The    meaning    of    IS1849.     1360, 

1851  post  la,  that  at  time  of  admitting  will  to 

probate,  court  must  appoint  as  executor  per- 

.  ton  who  is  therein  named  as  such,  if  he  has 

petitioned    therefor,    and    Is    not    Incompetent, 

I  unless  written  objections  of  such  appointment 

:  have  been  filed.  In  which  case  objections  must 

be  heard  and  determined,  and  objections  made 

must   be   such    as   to   show   that   applicant    is 

incompetent   upon   some   one   of   the    errounds 

specified   in   9 1860    post — ^B^state   of   Bauquier, 

88  Cal.  308,  808,  26  Pac.  Rep.  178,  638. 

4.  Rlffht  to  lettera,  Ineladed  In  order  ad- 
■dttlnv    wllL — Proceedings    for    admission    of 


will  to  probate,  and  for  issuance  of  letters  of 
administration  with  will  annexed,  upon  estate 
of  decedent,  are  distinct  In  their  nature,  and 
procedure  for  each  proceeding  is  to  be  followed 
as  prescribed  therefor  by  code.  The  naming 
of  an  executor  is  ordinarily  part  of  will,  and, 
in.  absence  of  any  objection  to  his  competency, 
an  order  admitting  will  to  probate  includes 
his  right  to  have  letters  .testamentary  issued 
to  him.— Estate  of  Richardson,  120  Cal.  344, 
846,  62  Pac.  Rep.  832. 

5.  LE3TTBSRS  TBSTABIBlf  TART  —  Are  evl- 
denee  of  death  and  appointment. — Introduction 
of  letters  testamentary  to  plaintiffs  was  suffi- 
cient evidence  of  death  of  person  and  of  order 
of  superior  court  appointing  them  as  his 
executors. — Garth waite  vs.  Bank  of  Tulare,  13i 
Cal.   237.   242,   66   Pac.   Rep.   326. 

6.  leave  only  upon  probate  of  will. — ^Lietterv 
testamentary  to  executor  issue  only  upon  and 
as  consequence  of  probate  of  will.  Notice  of 
probating  will  is  required  to  be  given,  but 
no  notice  is  required  specifically  of  application 
for  letters.  A  notice  of  probating  will  Involves 
notice  that  letters  will  issue  upon  probate  to 
executor. — In  matter  of  Warfleld,  22  CaL  61» 
66,  88  Am.  Dec.  49. 

7.  Valid,  vpon  order  that  will  le  proTed.'' 

Where  testimony  was  taken  In  proceedings 
for  probate  of  will,  and  on  same  day  an  order 
was  entered  that  letters  testamentary  issue, 
which  order  begins  with  this  statement:  "And 
now  on  this  day  Ivory  M.  Blood  comes  into 
court  and  on  testimony  of  L.  Lb  Barrett  and 
J.  J.  Ijathrop  proves  execution  of  will  of  de- 
ceased as  now  of  record," — this  is  judgment, 
entered  in  minutes  of  court,  that  will  is  proved. 
Although  not  formal  and  separate  Judgment 
of  this  one  fact,  but  stated  preliminarily  to 
order  that  letters  issue,  yet  it  is  not  In  form 
of  mere  recital  of  what  had  been  done,  but  is 
direct  statement  that  executor  now  proves 
execution  of  will,  and  letters  testamentary, 
issued  to  executor  who  proved  will  in  such 
case,  were  valid. — In  matter  of  Warfleld,  22 
Cal.   61,  68,  88  Am.  Dec.   49. 

8.  Order  for  letters  eonclaeive  against  ck>1- 
lateral  attack. — If  court  acquired  jurisdiction 
of  proceeding  for  probate  of  will,  and  there- 
after admitted  will  to  probate  and  made  an 
order  that  letters  testamentary  'issue,  such 
order  Is  conclusive  and  cannot  be  questioned 
on  collateral  attack.— In  matter  of  Warfleld, 
28  Cal.  61,  71,  88  Am.  Dec.  49;  Rogers  vs.  King, 
22    Cal.    71,    78;    Crall   vs.    Poso    Irr.   Dist.,    87 
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Cal.  140.  148,  26  Pac.  Rep.  797;  Estate  of 
Twombley,  120  Cal.  360,  851,  52  Pac  Rep.  815. 
As  to  probate  Jadsmenta,  see  notes  S8  Am. 
Dec.  242;  94  Am.  Dec.  194;  85  Am.  Dec.  115; 
44   Am.   St   Rep.   127. 

9.     PROBATB      OF      WILL      AFTBSR      DAT 
NAMESD     IN    NOTICB—Only   an   Irreiriilarlty.— 

Where  It  does  not  appear  that  will  was  pro- 
bated on  day  specified  in  notice,  nor  that 
probating  was  adjourned  from  that  day  to 
date  when  it  was  in  fact  done,  this  was  at 
most  an  irregularity,  occurringr  after  Jurls^ 
diction  had  been  acquired,  but  may  be  objected 
to  only  on  direct  proceeding:  to  set  aside  pro- 
bate.— ^In  matter  of  Warfleld,  22  Cal.  51,  68, 
88  Am.  Dec.  49;  Rogers  vs.  Kins,  22  Cal.  71, 
73;  Estate  of  Twombley,  120  Cal.  850,  851,  62 
Pac.   Rep.   815. 


10.     TBSTATOR   MAY   SKLECT  AS   BXBCU- 
TOR   ANT    NOT    DE2CLARBD    INCOMPETENT. 

— Under  our  law.  man  has  rierht  to  make  such 
disposition  of  his  property  as  he  chooses,  sub- 
ject only  to  such  limitations  as  are  expressly 
declared  by  law,  and  within  same  limitation 
he  has  absolute  rigrht  to  select  executor  to 
carry  out  provisions  of  his  will.  In  other 
words,  executor  named  in  will  has  risrht  to 
act,  unless  there  is  some  express  provision 
of  law  which  declares  that  he  shall  not,  and, 
as  consequence,  testator  may  lawfully  select 
any  person  for  this  trust  who  does  not  fall 
within  one  of  the  classes  expressly  mentioned 
and  declared  to  be  incompetent. — Estate  of 
Bauquier,  88  Cal.  808,  808.  26  Pac.  Rep.  178. 
582. 


§  1349.  TO  WHOM  LETTERS  ON  PROVED  WILL  TO  ISSUE.  The  court 
admitting  a  will  to  probate,  after  the  same  is  proved  and  allowed,  must  issue 
letters  thereon  to  the  persons  named*  therein  as  executors,  who  are  competent  to 
discharge  the  trust,  who  must  appear  and  qualify,  unless  objection  is  made,  as 
provided  in  section  thirteen  ■.  mdred  and  fifty-one. 

History:  Enacted  March  11,  1872,  founded  on  |41  Probate  Aet;  amended 
by  Code  Ommission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  203,  aet 
held  unconstitutional,  see  history,  §  5  ante. 

§  1350.  WHO  ABE  INCOMPETENT  AS  EXECUTORS  OR  ADMINISTRATOiBS. 
LETTERS  WITH  WILL  ANNEXED  TO  ISSUE,  WHEN.  No  person  is  compe- 
tent to  serve  as  executor  who,  at  the  time  the  will  is  admitted  to  probate,  is : 

1.  Under  the  age  of  majority. 

2.  Convicted  of  an  infamous  crime. 

3.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the  trust  by 
reason  of  drunkenness,  improvidence,  or  want  of  understanding  or  integrity. 

If  the  sole  executor  or  all  the  executors  are  incompetent,  or  renounce,  or  fail 
to  apply  for  letters,  or  to  appear  and  qualify,  letters  of  administration,  with  the  will 
annexed,  must  be  issued  as  designated  and  provided  for  the  grant  of  letters  in 
cases  of  intestacy. 

History:  Enacted  March  11,  1872,  founded  on  S§  42,  55  Probate  Act  as 
amended  1861  (Stats.  1861,  p.  631)  ;  amended  April  1^  1878,  Code  Amdts.  1877-8, 
p.  Ill ;  by  Code  Commissioi^,  Act  March  8, 1901,  Stats,  and  Amdts.  1900-1,  p.  203, 
aet  held  unconstitutionsJ,  see  histo ry^  §5  ante. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Administrator — ^Removed  at  request  of  one 

preferred  by  law.  , 

4.  Sam&>— With  will,  same  power  as  executor. 

5.  Adverse  claim — ^Not  disqualification. 

6.  Appointment  of  administrator  and  probate-* 

Different  proceeding. 

7.  Same — ^Refused  only  on  convincing  evidence. 

8.  Foreign  wills  included  in  this  section. 

9.  Ignorance  of  language  or  constitution  not 

incompetency. 

10.  Incompetency  not  implied  by  denial  of  ap- 

plication. 

11.  Incompetent  appointed— May  aet  until  sus- 

pended  or  removed. 

12.  Incompetents  are  only  those  named  in  stfit- 

ute. 
18.  '  *  Integrity' '  means  soundnsn  of  nonl  piin- 
eiple. 


14.  Letters   of   administration  with   will  —  As 

named. 

15.  Same — ^In  order  of  statute,  appointee  not 

applying. 

16.  Non-resident    must    qualify    in    reasonable 

time. 

17.  Public  administrator — Not  entitled,  if  ex- 

ecutor named. in  will. 

18.  Same — Preferred  to  sister  of  executrix. 

19.  Testator  presumed  to  know  courts  appoint 

administrator  with  will. 

20.  "Want  of  integrity"  does  not  mean  "con- 

flict of  interest." 

1.  APPL.IBD,  CITBD,  COIfSTRUIDD,  RB- 
FBRRBD  TO,  etc.'— 1«  Code  seetlon. — Scbroeder 
▼s.  Superior  Court,  70  Cal.  843,  844,  11  Pac. 
Rep.  651  (construed  with  S9  ia62,  1411,  i486, 
1487,  14B8  post);  Estate  of  Garner,  74  Cal.  338. 
,ZZ»,iX^  Pac  Rejp.  883  (cited);  Estate  of  Brown, 
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so  Cal.  SSI,  SS3.  22  Pac.  Rep.  283  (construed 
with  H1364.  1368,  1369  post);  Estate  of  Bau- 
quler.  88  Cal.  802,  308,  26  Pac  Rep.  178.  532 
(construed  with  f  1849  ante,  11861  post);  Es- 
tate of  Li  Po  Tai,  108  Cal.  484,  488,  41  Pac. 
Pt«p.  486  (construed);  Estate  of  McDonald,  118 
Cal.  277,  279,  50  Pac.  Rep.  899  (construed); 
Bstate  of  Von  Buncken.  120  Cal.  848,  52  Pac 
Rep.  819  (construed);  Estate  of  Richardson, 
120  CaL  S44.  346,  52  Pac.  Rep.  882  (construed); 
Bstate  of  Kelley,  122  Cal.  879.  881,  56  Pac. 
Rep.  136  (cited);  Estate  of  Rathffeb,  126  Cal. 
S02,  807,  27  Pac.  Rep.  1010  (cited);  Estate  of 
Coan,  1S2  Cal.  401,  403,  64  Pac.  Rep.  691  (oon- 
strued);  Bstate  of  Brundag^,  141  (^1.  638, 
541.  75  Pac  Rep.  175  (applied);  Estate  of 
Bouyssou,  1  CtLi.  App.  657,  668,  84  Pac  Rep. 
460  (construed). 


2L  Sane— 2.  Probate  Act  fi43«— Kidwell  vs. 
Brummaffim,  32  Cal.  437,  441  (construed  with 
H  49,  97,  178  Probate  Act). 

Aa  to  abaenee  af  person  named  as  exeevtor 
from  tbo  state,  see  post  8  1354  and  note. 

An  to  antborlty  of  administrator  wltb  the 
wUI  annexed*  see  post  S 1356  and  note. 

An  to  married  woman  as  ezecntrlz,  see  post 
S  1852  and  note. 

An  to  minor  bolnjp  Incompetent  to  Servo  as 
cxcentor,  see  post  §  1864  and  note. 

S.  ADMINISTRATOR— Removed  at  reanest 
of  one  preferred  by  law. — ^Where  letters  of  ad- 
ministration have  been  granted  to  some  per- 
sons other  than  husband,  or  wife,  or  child  of 
decedent,  it  makes  no  difference  whatever 
where  there  was  a  will  or  not,  if  one  of 
persons  preferred  by  law  asks  that  adminis- 
trator (with  or  without  will  annexed)  be  re- 
moved and  he  be  appointed,  his  request  Should 
4  be  grranted  if  he  is  legally  competent  to  dis- 
eharse  trust. — Estate  of  Li  Po  Tai,  108  Cal. 
484.    488,   41  Pac.   Rep.   486. 

4.  With  will,  same  power  as  ezecntor. — ^An^ 
ndmlnlotrator  -wltb  -will  annexed  Is  Invested' 
nnder  statnto  with  all  powers  conferred  on 
executor  named  in  will,  except  so  far  as  there 
sre  express  limitations  put  upon  these  powers. 
— Kidwell  vs.  Brummaffim.  32  Cal.  437,  438, 
442. 

8.     ADVERSE  CL AIM  •— Not   dlsqnallflcatlon. 

—Our  statute  prescribes  firrounds  of  disqualifi- 
cation, and  courts  have  no  rlgrht  to  add  to 
disqualification  prescribed  by  legislature.  The 
fact  of  adverse  claim  is  not  disqualification, 
and  does  not  invest  court  with  power  to  ap- 
point adversely  to  petitioner,  son  of  deceased, 
havinff  such  claim,  and  who  has  absolute 
rl^ht  to  letters  as  against  eorpovatlon  author- 
ized to  act. — Estate  of  Brundaere,  141  Cal.  538. 
540.  75   Pac  Rep.   176. 

C  AFPOINTllIBSfT  OF  ADmiflSTRATOR 
AJiO     PROBATE — Different     proceedings.— The 

proceedings  for  the  appointment  of  an  admin- 
istrator of  the  estate  of  a  deceased  person,  and 
for  admitting  a  will  to  probate,  are  entirely 
distinct,  and  are  conducted  on  different  lines 
of  procedure.  The  appointment  of  an  admin- 
istrator with  the  will  annexed  is  to  be  made 
in  the  manner  provided  for  the  grantlnsr  of 
letters  tn  oases  of  Intestaey.^Estate  of 
B4lUTMtoii,  1  Oftl.  App.  667.  668,  84  P«o.  Rep. 
460. 


T*     Rofasod   only   on   eonvlnelnar   evidence. — 

While  court  is  authorized  to  refuse  to  appoint 
executor  named  in  will  for  want  of  integrity, 
yet,  for  manifest  reasons,  this  power  should 
not  be  exercised  except  upon  clear  and  con- 
vinoinfiT  evidence  establishingr  such  disqualify- 
inff  fact.— Bstate  of  Bauquier,  88  Cal.  302,  813. 
26  Pac  Rep.  178.  532. 

S.  FOREIGN  WlliliS,  INCLVDED  IN  THIS 
SECTION. — This  section  provides,  that  if  ex- 
ecutor named  in  will  is  incompetent,  or  fails 
to  apply,  etc.,  "lettera  of  administration,  with 
will  annexed,  must  be  issued  as  designated 
and  provided  for  grantins  of  letters  in  case 
of  intestacy."  This  section  is  not  restritsted 
to  any  class  of  wills,  and  it  certainly  must 
include  forefffn  wills  in  its  provision.  The 
"cases  of  intestacy"  referred  to  are  provided 
for  in  f  1865  post  et  seq. — Bstate  of  Coan,  132 
Cal.  401,  408,  64  Pac  Rep.  691. 

9.  IGNORANCE  OF  LANGUAGE  OR  CON- 
STITUTION,  NOT  INCOMPETENCY.  —  Where 
only  evidence  of  incompetency  was  directed 
to  point  that  petitioner  had  not  sufficient  un- 
derstanding, and  it  proved  only  that  he  could 
not  speak  English  lanffuagre,  and  was  not 
instructed  as  to  constitution  of  state,  these 
facts  do  not  show  lack  of  understanding,  and 
where  other  evidence  showed  that  petitioner 
was  man  of  intelligence  and  education,  peti- 
tioner cannot  be  held  to  be  incompetent. — 
Estote  of  Li  Po  Tai,  108  Cal.  484,  489,  41  Pac 
Rep.   486. 

'  10.  INCOMPETENCY  NOT  IMPLIED  BY 
DENIAL  OF  APPLICATION.— Where  petitioner 
had  made  application  for  letters  under  1 1354 
post,  which  had  simply  been  denied,  without 
any  reason  assigrned,  and  without  any  finding 
of  fact,  denial  of  former  petition  does  not 
imply  finding  of  incompetency,  because  there 
are  various  other  grounds  upon  which  it  might 
have  been  denied.— Estate  of  Li  Po  Tai,  108 
Cal.  484,  489,  41  Pac  Rep.  486. 

11.  INCOMPETENT  APPOINTED  MAY  ACT 
UNTIL  SUSPENDED  OR  REMOVED.— It  would 
be  difllcult  to  distinguish  between  one  never 
competent  to  serve  as  executrix,  and  one 
whose  capacity  to  serve  as  such  has  become 
extinguished.  But  if  one  originally  appointed 
executrix  was  in  fact  under  age,  or  a  convict, 
she  is  clothed  with  all  powers  of  office  until 
she  is  suspended  or  by  proper  proceedings  re- 
moved.— Schroeder  vs.  Superior  Court,  70  Cal. 
343,  344,  11  Pac.  Rep.  651;  Estate  of  Allen,  78 
Cal.  581,  584,  585,  20  Pac.  Rep.  679. 

12.  INCOMPETENTS  ARE  ONLY  THOSE 
NAMED  IN  STATUTE.— That  courts  have  no 
right  to  say  that  person  is  incompetent  to  be 
appointed  as  executor  unless  he  falls  within 
one  of  class  of  persons  expressly  declared  to 
be  incompetent  by  statute,  is  shown  by  de- 
cisions in  regard  to  administrators,  where  law 
designates  order  of  priority  in  which  different 
persons  shall  be  entitled  to  appointment,  and 
also  declares  who  are  incompetent  to  act. — 
Estate  of  Bauquier,  88  Cal.  302,  310,  26  Pac. 
Rep.    178.   682. 

18.  «<INTEGRITY>*  MEANS  SOUNDlfBSS  OF 
MORAL  PRINCIPLE.— Under  this  section  no 
person  is  competent  to  serve  as  an  executrix 
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who  is  wanting  in  integrity.  Th«  word  "in- 
tefirrity,"  as  here  used,  means  soundness  of 
moral  principle  and  character  as  shown  by 
persons  dealingr  with  others  in  making?  and 
performance  of  contracts,  in  fidelity  and  hon* 
esty  in  discharge  of  trusts.  In  short,  it  is 
used  as  synonym  for  probity,  honesty,  and 
uprightness  in  business  relations  with  others. 
—Estate  of  Bauquier,  88  Cal.  302,  307,  26  Pac. 
Rep.   178,  532. 

14.  LETTSRS  OF  ADMINISTRATION  WITH 
WHjIi — ^As  named. — ^In  absence  of  any  designa- 
tion of  executor  by  decedent,  certain  persons 
in  certain  order  have  right  to  administer. 
When  executors  have  been  appointed  by  de- 
cedent, if  they  cannot  or  will  not  act,  or  are 
not  allowed  to  act,  then  same  persons  in 
same  order  are  entitled  to  letters  of  admin- 
istration with  will  annexed.  Failing  choice 
of  decedent,  law  enforces  choice. — Estate  of 
Li  Po  Tai.  108  Cal.  484,  488.  41  Pac.  Rep. 
486. 

16.  In  order  of  statute,  appolmtee  mot  ap- 
plying.— If  executor  who  was  appointed  is  in- 
competent or  falls  to  apply  for  letters,  letters 
of  administration  with  will  annexed  must  be 
Issued  "as  designated  and  provided  for  grant- 
ing of  letters  in  cases  of  intestacy." — Estate 
of  Richardson,  120  Cal.  844,  846,  62  Pac.  Rep. 
832. 

le.  NON-RBSIDBNT  MUST  <IUALIFY  IN 
RBASONARIiE  TIMB.— Non-resident  may  ap- 
ply for  and  receive  letters  testamentary  in 
this  state.  His  application  may  be  made  by 
himself  in  person  or  by'  attorney,  and  if  made 
by  attorney  he  is  constructively  present.  If 
required  by  court,  he  must  appear  and  testify 
when  penalty  of  his  bond  is  fixed,  and  at  any 
rate  must  appear  and  qualify  within  reason- 
able time.  If  he  falls  to  make  application 
for  letters,  or  to  appear  and  qualify  within 
proper  time,  letters  of  administration  with 
will  annexed  will  be  issued  to  some  person 
other  than  such  non-resident — Estate  of  Brown, 
80  Cal.  881,  384,  22  Pac.  Rep.  2;t3:  Estate  of 
Richardson,  120  Cal.  844,  846,  62  Pac.  Rep.  832; 
Estate  of  Kelley,  122  Cal.  879,  881,  66  Pac.  Rep. 
136;  Estate  of  Harrison,  135  Cal.  7,  8,  66  Pac. 
Rep.  846. 

17.  PURL.IC      ADMINISTRATOR  —  Not      en- 
titled, if  executor  Bamed  In  will. — ^This  section 
declares  who  is  competent  to  serve  as  execu- 
tor,   and   amendment    thereto,    providing    that. 


"if  sole  executor  or  all  executors  are  incom- 
petent, or  renounce,  or  fail  to  apply  for 
letters,  or  appear  and  qualify,  letters  of  ad* 
ministration  with  will  annexed  must  be  issued, 
as  designated  and  provided  for  grant  of  letters 
in  cases  of  intestacy,"  refers  only  to  cases 
where  an  executor  has  been  named  in  will, 
and  does  not  justify  issuance  of  letters  to 
public  administrator. — Estate  of  Von  Buncken, 
120  Cal.  343,  344.  62  Pac.  Rep.   819. 

18.  Preferred  to  stater  of  execntrix. — Inten- 
tion of  legislature  Is  plainly  manifest  In  the 
language  of  this  section  that  the  purpose  was 
to  make  provisions  of  S  IS 66  post  applicable 
in  any  ease  falling  within  terms  of  this  sec- 
tion, and  where  there  was  failure  on  part  of 
widow  to  apply  for  letters  for  four  years, 
followed  by  death  of  executrix  named,  with- 
out any  application  made,  effect  must  be  given 
to.  statute,  and  court  erred  in  assuming  that 
it  was  within  its  discretion  to  grant  letters  to 
sister  of  deceased  executrix.  In  preference  to 
public  administrator,  although  she  offered 
to  waive  commission  to  which  she  would  be  en- 
titled in  interest  of  estate. — Estate  of  McDon- 
ald, 118  Cal.  277,  279,  60  Pac.  Rep.  399. 

19.  TESTATOR  PRESUMED  TO  KNO^W 
COURTS  AFPOIMT  ADMINISTRATOR  WITH 
Wllili. — The  testator  is  presumed  to  have  un- 
derstood that,  in  case  of  decease  of  party 
named  as  executor  without  any  other  pro- 
visions in  will  supplying  his  place,  probate 
court  would  be  authorized  to  appoint  an  ad- 
ministrator with  will  annexed,  who  would 
be  thereby  invested  with  all  powers  of  execu- 
tor named  in  will,  subject  only  to  such  special 
provisions  and  limitations  as  were  Imposed  by 
statute  itself.  The  effect  is  same  as  if  tes- 
tator had  incorporated  these  provisions  In  ex- 
press terms  In  will. — Kidwell  vs.  Brummagim, 
32  Cal.  437,  438,  441. 

20.  <<WABrT  OF  INTEGmTY"  DOBS  NOT 
MEAN      <«CONFLICT     OF      IN  TBRBST.'' —  The 

words  "want  of  integrity,"  found  in  this  sec- 
tion, do  not  apply  to  case  where  there  Is 
simple  conflict  of  interest  in  regard  to  estate 
between  executor  named  in  will  and  other 
legatees.  If  legislature  had  designed  to  make 
such  conflict  of  Interest  cause  for  refusing  to 
appoint  an  executor  so  named,  such  Intention 
would  have  been  manifested  by  language  more 
apt  for  that  purpose  than  is  to  be  found  in  this 
section. — ^Estate  of  Bauquier,  88  Cal.  802,  312,  26 
Pac.  Rep.  178,  582. 


§  1351,  INTEBESTED  PARTIES  UAY  FILE  OBJECTIONS.  Any  person 
interested  in  a  will  may  file  objections  in  writing,  to  granting  letters  testamentary 
to  the  persons  named  as  ezeoutors,  or  any  of  them;  and  the  objections  must  be 
heard  and  determined  by  the  court.  A  petition  may,  at  the  same  time,  be  filed 
for  letters  of  administration  with  the  will  annexed. 


History:  Enacted  March  11,  1872,  re-epaetmeiit  of  948  Probate  Act  as 
amended  1861  (Stats.  1861,  p.  631,  §  18) ;  amended  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  203,  act  held  unconstitutional, 
history,  {  5  ante. 


Applied,  cited,  eon«traed,  referred  to,  etc.. 
In:  Estate  of  Bauquier,  88  Cal.  SOS,  308,  88 
Pac.  Rep.  178,  682  (construed  with  f91849,  1850 
ante);  Leach  vs.   Pierce,   08   Cal.   614,   880,   80 


Pac.  Rep.  885  (cited);  Estate  of  Heldt,  08  CaL 
553,  664,  88  Paa  Rep.  540   (referred  to). 

As   t«  avthoritr  of   adntlnlstrator   witfc   tha 
will  aanexed,  see  post  S  1858  and  note. 
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§  1362.  MARRTKD  WOMAN  MAY  BE  EXECUTBIX.  A  married  woman  may 
be  appointed  an  exeontrix.  The  anthority  of  an  executrix,  who  was  xmrnarried  when 
appointed,  is  not  extinguished  nor  affected  by  her  marriage. 

History:  Enacted  March  11,  1872,  founrled  on  §§44,  56  Probate  Act  as 
amended  1861  (Stats.  1861,  p.  631,  §15),  1866  (Stats.  1865*6,  p.  765,  §2),  and 
1870  (Stats.  1870,  p.  637,  1 1} ;  amended  March  19,  1891,  Stats,  and  Amdts.  1891, 
p.  136. 


1.  Applied,  cited,  constmed,  referred  to. 

2.  '' Authority  is  extinguished '^ — ^Means  '^ 

to  be  competent. '^ 

8.  Authority  not  extinguished  eo  instanti  l^  mar- 
riage. 

4.  Statute  requires  adjudication  which  sbaU  be 
record  eyidenee  of  marriage. 

J.  APPLISSD,  CITBD,  OONSTRUBID,  RID- 
raRRBD  TO,  etc.,  in:  Schroeder  vn,  Superior 
Court,  70  CaL  843,  844.  11  Pao.  Rep.  651  (con- 
atmed  with  f  1860  ante,  » 1411,  1486^  1487,  1488 
post). 

Am  to  maiiic*  woBiaa  aa  aditalatralrUc,  see 
post  91870. 

9.  «<AirrHORITT  IS  BXTUfGUISHSSD''-- 
9f«aaa  <*ce«acM  to  be  eompetemt.** — ^When  this 
section  is  read  in  connection  with  1 1850  ante» 
H 1411,  1488,  1487  post,  and  other  sections,  it 
sufficiently  appears  that  the  words  "her  au- 
thority Is  extinguished"  are  employed  as  the 
equivalent  of  **she  ceases  to  be  competent." 
She  becomes  Incompetent,  and  may  be  pro* 
ceeded  against  for  suspension  and  removal  as 
provided  in  §1486  post,  and  sections  immedi- 
ately following. — Schroeder  vs.  Superior  Court, 
70  CaL  848,  844,  11  Pac.  Rep.  661  (construction 
of  section  before  amendment  of  1891;  Estate  of 
Allen,  78  CaL  681,  684,  80  Pac.  Rep.  670; 
McMillan  vs.  Hayward,  04  CaL  867,  861,  80 
Pac   Rep.  774. 


a.  AVTHORITY  NOT  SXTINGinSHBSD  BO 
INSTANTI  BY  MARRIAOB^— By  virtue  of  this 
section,  where  an  executrix  marries  her  au- 
thority is  not  extinguished,  nor  does  fact  of 
her  marriage  deprive  her  eo  instanti  of  all  her  [ 
powers;  If  that  were  so,  it  would  follow  that 
no  special  administratrix  could  be  appointed. 
"—Schroeder  vs.  Superior  Court,  70  CaL  848, 
844,  11  Paa  Rep.  651;  Bstate  of  Allen,  78  CaL 
681,  684,  686,  80  Pac  Rep.  670;  Cossrove  vs. 
Pitman,  108  CaL  268,  877,  87  Pac  Rep.  882. 

4.  STATUTB  BXKIUIRBS  ADJUDICATION 
IKTHICH  8HAIX  BSJ  RBOORD  SVIDENCB  OF 
MARRIAGBL— The  intent  of  the  statute  is  evi- 
dent from  lanflTuage  employed.  If  doubt  re- 
main as  to  proper  interpretation  of  sections 
of  code,  it  would  be  proper  so  to  Interpret 
them  as  to  afford  executors  an  opportunity  to 
admit,  or  deny,  marriage,  and,  as  requirinsr 
an  adjudication,  which  shall  be  record  evi- 
dence of  marrlacre  (if  court  shall  find  mar- 
rlagre  has  taken  place),  and  shall  relieve 
subsequent  proceedingrs  of  administration  from 
all  liability  to  collateral  attack. — Schroeder 
vs.  Superior  Court,  70  CaL  848,  846,  11  Pac 
Rep.  661. 
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§  1368.  EXECUTOR  OF  AN  EXEOUTOB.  No  executor  of  an  executor  shall, 
as  such,  be  authorized  to  administer  on  the  estate  of  the  first  testator,  but  on  the 
death  of  the  sole  or  surviving  executor  of  any  last  will,  letters  of  administration 
with  the  will  annexed,  of  the  estate  of  the  first  testator,  left  unadministered, 
must  be  issued. 

History:    Enacted  March  11,  1872,  re-enactment  of  945  Probate  Act 

Applied,    etted,   eoastmed,   referred   to,   etc..  Am  te    settlement   of   aeconiits   ef   deceased 

in:   Chevassus   vs.   Burr,   134   CaL   434,   436,   66      ezeenter  er  administrator,  see  post  i  1688  and 
Pac   Rep.    668    (cited).  note. 

An  to  power  of  administrator  wltk  the  wUI 
xed,  see  post  S  1366  and  note. 


§1364.    LETTERS    OF    ADMINISTB2VTI0N  DURANTE   BONORE   JETATE. 

Where  a  person  absent  from  the  state,  or  a  minor  is  named  executor — ^if  there  is 
another  executor  who  accepts  the  trust  and  qualifies — the  latter  may  have  letters 
testamentary  and  administer  the  estate  until  the  return  of  the  absentee  or  the 
majority  of  the  minor,  who  may  then  be  admitted  as  joint  executor.  If  there  is 
no  other  executor,  letters  of  administration,  with  the  wUI  annexed  must  be  granted; 
but  the  court  may,  in  its  discretion,  revoke  them  on  the  return  of  the  absent 
executor  or  the  arrival  of  the  minor  at  the  age  of  majority. 

History:     Enacted  March  11,  1872,  founded  on  1 46  Probate  Aet 

L  Applied,  eitod,  constrned,  referred  to.  3.  Absentee  returned  admitted  as  eo-ezecutor. 

t.  "Absent  from  the  state''  means  actuaUy  ab*     4.  Non-resident  applying  most  some  here  within 
sent.  reasonable  nine. 
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5.  Fublio  Administrator  remoyed  on  petition  of 

one  entitled. 

6.  Bemoved— Administrator  with  will,  favor  of 

executor  named. 

7.  Revocation — WJnen  in  discretion  of  court. 

1.  APf»l.I^,  CITBD,  CONSTRUED,  RBS- 
FBRRBD  TO,  etc.,  In:  Wheeler  vs.  Bolton,  64 
Cal.  302,  306  (cited);  Estate  of  Li  Po  Tai,  108 
Cal.  .484,  488,  41  Pac.  Hep.  486  (construed); 
Estate  of  Kelley,  122  Cal.  879,  882,  66  Pac. 
Rep.   186   (construed). 

As  to  form  of  lettei*  of  admlatstrattoB,  see 
post  89  1861,  1862  and  notes. 

2.  ^ABSBNT  FROM  THB  STATB,"  BDBIANS 
ACTUALLY  ABSBNT*— The  words  "person  ab- 
sent from  state,"  used  in  this  section,  mean 
person  both  actually  and  constructively  ab- 
sent: that  is  to  say,  person  who  is  out  of 
state  and  has  made  no  application  for  letters. 
—Estate  of  Brown,  80  Cal.  881,  886,  22  Pac 
Rep.   233. 

8.  ABSESNTCE:  RBTURNBD  ADlillTTBD  AS 
CO-BXBCUTOR.— This  section  provides  for 
case  of  person  absent  from  state  who  is  named 
as  executor,  and  there  is  another  who  qualifies. 
The  absentee  may  be  admitted  as  joint  execu- 
tor upon  his  return.— Estate  of  Kelley,  122 
Cal.  879,  882,  66  Pac.  Rep.   136. 

4.  NON-RBSIDBNT  APPLYING  MUST 
COUB  HBRB  WITHIN  RBASONABLB  TI1IB«— 
Where  non-resident  has  made  application  for 
letters,  either  in  person  or  by  attorney,  it  is 
not  absoUtely  necessary  that  he  be  actually 
in  state  when  order  is  made  directing '  issu- 
ance of  letters.  If  bond  is  required,  court 
may  delay  for  time  fixing'  penalty  of  it,  or 
may  fix  it  by  examining  on  oath  other  persons, 
and  if  property  requires  immediate  care,  spe- 
cial administrator  may  be  appointed.  Of 
course  appointee  must  come  here  within 
reasonable  time  and  personally  submit  himself 


to  jurisdiction  of  court,  and  personally  conduct 
settlement  of  estate- — Estate  of  Brown,  80  Cal. 
881,  884,  22  Pac.  Rep.   238. 

S.     PUBLIC     AlbMIli^STRATOR     RSSMOVBB 
ON    PEITITION    OF    ONB    BSNTITIJDD*— Where 

letters  of  administration,  with  or  without  'will 
annexed,  have  been  granted  to  public  admin- 
istrator, eldest  son  of  decedent  may,  under 
this  section,  petition  to  have  him  removed, 
and  himeelf  appointed,  atad,  if  petitioner  is  not 
incoihpetent  by  reason  of  some  statutory  dis- 
qualification, court  has  no  discretion  to  deny 
his  petition.— ISstat'e  of  lA  Po  Tai,  108  CaL  484, 
488,   41   Paa   Rep.   486. 

C.  RBMOinDD  —  AdmlMlstmtor  wltb  will, 
favor  of  executor  named. — This  section  is  made 
applicable  to  estates  in  which  will  has  been 
probated,  ai^d  administrator  with  will  annexed 
has  been  appointed.  It  does  not  provide  that 
administrator  with  will  annexed  may  be  re- 
moved to  permit  relative  or  person  entitled 
to  administer  to  be  appointed;  but  only  one 
who  has  been  named  as  executor,  and  leaves 
that  to  discretion  of  court. — ^Estate  of  Li  Po 
Tai,  108  Cal.  484,  488,  89  Pac  Rep.  80.  81,  41 
Id.   486. 

7.  RBVOCATION— Whoa  Is  dlseretioa  of 
conrt. — ^This  section  does  not  apply  where 
petition  for  removal  of  administrator  with  will 
annexed  is  based  upon  right  to  administer 
conferred  upon  petitioner  by  statute.  If  peti- 
tioner has  no  other  right  to  administer,  ex- 
cept such  as  flows  from  his  designation  by 
decedent,  then  this  section  applies,  and  grant- 
ing or  refusal  of  petition,  rests  in  sound 
discretion  of  court.  But  when  petition  Is 
based  upon  statutory  right  to  administer,  then 
f  1388  post  applies,  and.  if  petitioner  is  not 
incompetent  by  reason  of  some  statutory  dis- 
qualification, court  has  no  right  to  deny  his 
petition.— Estate  of  Li  Po  Tai,  108  Cal.  484, 
488,    41    Pac   Rep.    486. 


§  1355.  ACTS  OF  A  PORTION  OF  EXECUTORS  VALID.  When  all  the 
executors  named  are  not  appointed  by  the  court,  those  appointed  have  the  same 
authority  to  perform  all  acts  and  discharge  the  trust,  required  by  the  will,  as 
effectually  for  every  purpose  as  if  all  were  appointed  and  should  act  together; 
where  there  are  two  executors  6r  administrators,  the  act  of  one  alone  shall  be 
effectual,  if  the  other  is  absent  from  the  state,  or  laboring  under  any  legal  dis- 
ability from  serving,  or  if  he  has  given  his  co-executor  or  co-administrator  authority, 
in  writing,  to  act  for  both ;  and  where  there  are  more  than  two  executors  or  admin- 
istrators, the  act  of  a  majority  is  valid. 

History:     Enacted  March  11,   1872,   re-enactment  of   §47  Probate  Aet  as 
amended  1861,  Stats.  1861,  p.  631,  9  16. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Aet  of  one  representative,  act  of  alL 

3.  Care  in  trusting  to  co-executor  will  save  from 

liability. 

4.  Co-executor  bound  by  acta  of  other  eo-exeeutor, 

5.  Co-executors— Liable  jointly  and  severally  for 

losses  by  neglect. 

6.  Same — ^May  aet  and  aeeoont  efeparately. 

7.  Same — Responsible  for  transfer  of  moneys  to 

co-executor. 

8.  Delay  to  reptfrt'  It  Aegligenod  that  ereates  lia- 

biUty. 


9.  Extent  of  liability  dex>ends  on  circumstances. 

10.  Inability  to  aet  may  justify  transfer  of  es- 

tate to  co-executor. 

11.  Insolvency  —  Not  basis  for   distrust  oi  co- 
executor. 

12.  Same — Of  one  does  not  relieve  the  other  from 

accounting. 

13.  Joint  and  several  bond  of  co-exeeutor — ^Lia- 

bility for  miseondttot  of  each. 

14.  Liability  for  misfeasance  of  eo-exeeatof  is  for 

his  own  neglect. 
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15.  loataUity  for  oo-^nentor's  Iftweli — ^Wlien  not 

interfering. 

16.  ICajority  of  repNtentattreB  eumot  deprive 

one  ox  isomsel. 

17.  N^leet  to  eolleet  hj  anfy  one,  ehargee  only 

one. 

18.  Obligations  of  eo-eseonton  ave  of  contract 

and  several. 

19.  Only  good  reasons  jnsfeify  toning  oyer  prop- 

erty to  co-exeeutor. 

20.  Bejeetion  of  elum  by  one  eo^dmiidttrator  is 

aet  of  all. 

21.  Belease  of  one  of  eo-eseeaton  for  negleet  not 

release  of  all. 

22.  Surviving  eo-ezecntor  not  rapomdble  for  aet 

of  eo-ezecntor. 

1*  AFPIjIlODy  OiTVD,  CM>NS'I*KIJJA09  BB- 
FBRRED  TO,  etc.,  in:  Estate  of  Boott,  1  CaL 
Apik  740,  748,  83  Pac.  Rep.  86  {construed). 

Am  tm  mmt^ovttr  of  ezecvtov — ^Before  ^uallfsr- 
lav,  8e«  KBRRnB  OTC.  CIV.  COI>B  fi  1878  and 
note. 

Same — ^Before  rcvoeatloa  of  lettenu — See  post 
S  1428  and  note. 

As  to  Jolat  avtkorltr  of  execvtoniy  see  ante 
i  15  and  note. 

Am  to  llaMltty  of  oo^oMoentoru,  see  post 
f  1391  and  note  pars.   2,  8. 

Afl  to  «me  of  scfveBal  «xeeiitova  aettnar  where 
•theni  are  Imeapablei  see  post  f  1426  and  note. 

Aa  to  poivor  of  exceatoniy  seaezallyy  see  post 
1 1581  et  seq.  and  notes. 

Sama— Of  foratva  exacvtortf— ^ee  post  11913 
and  note. 

Aa  to  re^aval  or  svapeaslaii  af  azecnton 
aad  adaalalstratorsy  see  post  SS1486,  1487,  1440, 
1451.  1588.   1781  and  notes. 

Aa  to  revaeatloa  of  vrobatoy  see  ante  1 1881. 

Aa  to  sareral  HabHttr  of  eo-cxeeatoniy  see 
monographic  note  9  Lk  R.  A.   228. 

As  to  waat  ot  avtliorltT  la  ezeeatars  aot 
«aaUfyias,  see  KBnEtR»8  CYC.  CIV.  CODS  S  1378 
and  notes. 

S.  ACT  OF  ONB  BBniBSBNTATIVB,  ACT 
OF  ALli. — Executors  or  administrators  are  es- 
teemed as  but  one  person,  representing  testa- 
tor, or  intestate,  and,  therefore,  acts  done  by 
any  one  of  them,  relative  either  to  delivery, 
gift,  sale,  payment,  possession,  or  release  of 
testator's  or  intestate's  goods,  are  deemed  acts 
of  all.  For  eaph  executor  or  administrator  is 
considered  as  entirely  representing  testator  or 
Intestate.— Willis  vs.  Farley,  24  Cal.  490,  501; 
Estate  of  Carver,  123  Cal.  102,  104,  56  Pac.  Rep. 
770.  See  Qilmore  vs.  Baker  Co.,  12  Wash.  468, 
471,  41  Pac  Rep.  124. 

See  monographic  note  65  Am.  Dec  128. 

S.  CARB  IN  TBVSTINO  TO  CO-BXBCVTOR 
WILI«  9AVB  FROM  LIABILITY.— Good  faith 
alone  will  not  save  an  executor,  who  has  in- 
trusted to  his  co-executor  fund  for  which  he 
was  himself  primarily  responsible,  from  lia- 
bility, nor  will  bad  faith  on  part  of  his  co- 
executor  subject  him  to  It.  Good  reasons 
existing  for  turning  over  money,  if  he  acted 
in  good  faith,  and  with  reasonable  care  and 
prudenca,  so  that  It  cannot  be  said  that  those 
who  ara  entitled  to  receive  it  have  lost  it 
through  his  fault  or  negligence,  he  would  not 
be  held  respoasible.-^Bstate  of  Osborn,  87  Cal. 
1,  5,  25  Pac  Rep.  157.  11  L.  R.  A.  264. 


4L  CO-BXECVTOR  BOVlfD  BT  ACTS  OF 
OTHER  CO*BXECUTOB.— Of  tWO  CO-OZeOUtors 
in  administration  of  estate,  one  had  right  to 
act  alone  or  not  at  all,  as  he  chose.  He  could 
have  renounced  trust  entirely— 4t  is  ttnfor- 
tun  ate  for  him  that  he  did  not  do  so;  but,  in 
acting  with  other,  he  made  tatter's  acta  his 
own,  and  he  is  bound  by  them.— Bstate  of 
Osborn.  87  Cal.  1,  7,  85  Pac.  Rep.  157,  11 
L.  R.  A.   264. 

5.  CO-BXBCUTORS— litaUe  Jotatly  aad  sav-  I 
erally  for  Iomos  by  aeglect<— Where  estate,  or 
part  of  it,  has  been  lost  through  failure  of 
executors  to  perform  some  duty  required  of 
them  by  trust,  such  as  to  oollect  debts,  before 
statute  of  limitations  has  barred  an  action 
thereon,  to  preserve  estate,  to  prevent  waste, 
etc,  they  are  liable  jointly  and  severally.— 
Bstate  of  OBbom»  87  CaL  1,  6,  25  Pao.  Rep.  167, 
11  U  R.  A.  264. 

a.  HEay  act  aad  aeeavat  sepamtely. — Bach 
of  two  oo-executors  is  chargeable  with  full 
amount  of  assets  which  may  come  into  his 
hands,  and  is  entitled  to  be  credited  with  all 
disbursements  legally  made  on  behalf  of  es- 
tate. Each  may  keep  separate  account,  and 
present  same  for  ilnal  settlement.— -Hope  va 
Jones,  24  Cal.  00,  98;  Avila  vs.  Burnett,  88  CaL 
658,   667. 

7.  ResyoaslUa  tor  tsmmmiot  ot  moaeya  to 
eo-exeeator«— Where  an  executor  called  east  oa 
business  intrusted  half  of  moneys  of  estate  tc 
his  co-executor,  and,  thereafter,  upon  filing  final 
account,  co-executor  was  insolvent,  court  held 
the  other  liable  to  estate  for  balance  of 
moneys  which  should  have  been  on  hand.  The 
executor  acted  in  utmost  good  faith  in  all 
matters  connected  with  estate,  he  is"  man  of 
high  character  and  excellent  repute,  and  there  ' 
was  no  intentional  neglect  of  duty;  but  court 
is  not  authorized  by  hardship  of  this  particular 
case,  to  depart  from  well-settled  principles, 
to  establish  precedent  which  would  open 
avenue  of  waste,  fraud,  and  peculation  in  man- 
agement of  estates,  and  for  which  guilty  par- 
ties could  not  be  held  accountable—Estate  of 
Osborn,  87  CaL  1,  6,  25  Pac.  Rep.  157,  11  li. 
R.  A.   264. 

a  DBL.AY  TO  RBPORT  IS  NBGLIGBNCB 
THAT    CRBATBS    LIABILITY.— Delay    of    oo- 

executor,  through  period  of  twenty  years,  to 
report  to  court  his  own  transactions  with  re- 
spect to  property  of  estate  was,  itself,  negli- 
gence, and,  taken  in  connection  with  reports 
made  by  himself,  and  his  co-executor,  where 
it  was  made  to  appear  that  they  received  all 
moneys  therein  accounted  for  jointly,  is  suffi- 
cient to^  render  him  liable  for  whole  balance 
of  estate.— Bstate  of  Osborn,  87  CaL  1,  8,  25 
Pac.   Rep.   167.   11  U  R.  A.   264. 

9.  BXTBNT  OF  LIABILITY  DBPSBTDS  ON 
CIRC VMSTANCBS.— The   extent  of   liability   of 

one  executor  for  acta  of  his  co-executor  will 
depend  very  much  upon  olreumstances  of  each 
case.— Estate  of  Sanderson,  74  CaL  199,  212, 
15  Pac  Rep.  753. 

141.  INABILITT  TO  ACT  BIAT  JUSTIFY 
TBAHSVBR  OF  B8TATB  TO  CO-aXBC^TOR. 

—It  is  not  nnivarsal  rule  that  if  an  executor 
turns  over  aasata  whioh  ho  has  received  to 
his    co*ezeoutor    he    baoomes    responsible    for 
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due  application  and  administration  of  those 
assets  by  his  co-executor.  There  may  be  cir- 
cumstances which  render  it  not  only  appro- 
priate, but  necessary,  to  make  such  transfer 
of  assets  of  an  estate  by  an  executor  to  his 
co-executor  in  sood  circumstances  and  credit; 
such  as  inability  to  act,  by  reason  of  sickness 
or  imprisonment. — Estate  of  Osborn,  87  Cal.  1, 

4,  26  Paa  Rep.  157,  11  L.  R.  A.  264. 

11.  INSOIiVBNCT— Not  basis  for  distrust  of 
co-ezeentor* — ^A  wrongrful  act,  or  omitted  duty, 
lies  at  foundation  of  liability  of  an  executor. 
He  has  riffht  to  assume  in  all  cases  that  his 
co-executor  is  an  honest  man.  Where  testator, 
by  his  appointment,  recommenced  him  as  such, 
fact  that  he  is  insolvent  should  create  no  sus- 
picion upon  which  to  base  want  of  confidence. 
An  honest  executor  who  is  poor  is  as  worthy 
of  confidence  and  trust  as  an  honest  executor 
who  is  rich. — Estate  of  OsborA',  87  Cal.  1,  5, 
26  Pac.  Rep.  167,  11  L.  R.  A.  264. 

12.  Of  ome  does  not  rellere  tlie  otber  from 
aecomittiiflr* — If  any  unfavorable  consequences 
may  be  supposed  to  have  been  suffered  by  an 
executor,  by  reason  of  Insolvency  of  his  co- 
executor,  he  can  avoid  them  by  prompt  action 
on  his  part;  but  such  insolvency  cannot  relieve 
him  of  burden  of  accounting  for  property  of 
estate  in  his  possession. — Estate  of  Sanderson, 
74  Cal.  199,  214.   16  Pac.  Rep.  768. 

18.  JOINT  AND  SBVBRAIi  BOND  OF  CO- 
BXBCVTORS— lilablllty  for  misconduct  of 
each. — ^When  executors  grive  joint  and  several 
'  bond,  effect  is  to  make  them  Jointly  and  sever- 
ally liable  on  such  bond  for  misconduct  of 
each. — Estate    of   Sanderson,   74    Cal.    199,    212, 

15  Pac.«Rep.  768. 

14.  LIABILITY  FOR  MISFBASANCB  OF 
CO-lSXBCVTOR  IS  FOR  HIS  OWN  NBOLBCT. 
— Where  an  executor  is  ffuilty  of  neglect  with 
reference  to  assets  in  possession  of  his  co- 
executor,  he  is  not  made  liable  upon  theory 
that  assets  are  in  possession  of  both, — which 
in  fact  they  are  not, — but  upon  his  negrlect  in 
deliverlngr  them  to  his  co-executor  without 
grood  cause,  or  in  not  seeingr  to  it  that  they 
were  taken  out  of  possession  of  co-executor, 
or  were  not  by  him  misapplied  or  lost. — Estate 
of  Sanderson,  74  Cal.  199,  213,  16  Pac.  Rep. 
758;  Estate  of  Osbom,  87  Cal.  1,  6,  26  Pac. 
Rep.  167,  11  L.  R,  A.  264. 

15.  LIABILITY  FOR  A  CO-BXECUTOR'S 
BREACH — ^When  not  Interferlnv* — If  an  execu- 
tor stands  by  and  sees  breach  of  trust  com- 
mitted, or  about  to  be  committed,  by  co- 
executor,  and  does  nothinsr  to  protect  estate, 
or  call  defaulting:  executor  to  account,  he  Is 
liable—Estate  of   Sanderson,   74   Cal.   199,   218, 

16  Pac  Rep.  753;  Estate  of  Osbom,  87  Cal.  1, 

5.  26  Pac.  Rep.  167,  11  U  R.  A.  264. 

le.  MAJORITY  OF  RBPRESBNTATITHS 
CANNOT  DBPRim  ONES  OF  COUNSEL.— Pro- 
vision of  this  section  that  "where  there  are 
more  than  two  executors  or  administrators, 
act  of  majority  is  valid"  refers  to  case  under 
will  or  in  relation  to  trust,  as  is  shown  by 
reading*  entire  section.  It  does  not  mean  that 
act  of  majority  can  deprive  one  of  the  execu- 
tors or  administrators  of  assistance  and  ad- 
vice of  counsel.— Estate  of  Scott,  1  Cal.  App. 
740,  748,  88  Paa  Rep.  86. 


17.  UraBOLBOT  TO  COLLBCT  BY  ONLY  ONB, 
CHABGBS  ONLY  ONSL — ^Negrlect  to  collect 
debt,  which  migrht  with  proper  exertion  be 
collected,!  is  devastavit,  and  devastavit  by  one 
of  two  executors  shall  not  chargre  his  com- 
panion, provided  he  has  not  intentionally  or 
otherwise  contributed  to  it.  For  testator's 
misplaced  confidence  in  one  shall  not  operate 
to  the  prejudice  of  other. — ^Estate  of  Sander- 
son, 74  Cal.  199,  212,  16  Pac.  Rep.  768. 

18.  OBLIGATIONS  OF  CO-BXBCUTORS  18 
OF  CONTRACT,  AND  SEVERAL.— The  claim 
that  if  executors  are  Joint  debtors  release  of 
one  Is  release  of  the  other,  cannot  be  main- 
tained. Obligrations  of  co-executors  arise,  from 
their  contract  and  are  several.  Althougrh  one 
may  in  some  cases  make  himself  liable,  by 
placing:  other  in  position  to  do  wrong:,  or  by 
aiding:  him  in  his  act  of  misfeasance,  liability 
is  still  the  several  liability  of  each;  and  this 
is  so,  even  if  it  be  conceded  devisees  or 
leg:atees  may,  under  some  circumstances,  claim 
both  to  be  liable. — Estate  of  Sanderson,  74  Cal. 
199,  211,  16  Pac.  Rep.  763;  Estate  of  Osbom, 
87  Cal.  1,  6,  26  Paa  Rep.  167,  11  U  R.  A.  264. 

10.  ONLY  GOOD  REASONS  JUSTIFY  TURN- 
ING OYER  PROPERTY  TO  CO-BSXECUTOR.— 

An  executor  who  has  money  of  estate  in  his 
hands,  and  turns  It  over  to  his  co-executors, 
or  to  active  assistants  to  put  Into  hands  of 
his  co-executors,  is  generally  liable  for  any 
misapplication  of  It  by  latter.  There  are  ex- 
cet)tions  to  this  general  rule;  but  to  avoid 
liability  in  such  cases.  It  must  appear  that 
grood  reasons  exist  for  turningr  over  money  to 
co-executor,  and.  In  allowing:  him  to  keep, 
control,  and  disperse  it,  he  acted  in  grood  faith, 
without  notice  of  any  purpose  to  misapply  It, 
and  with  reasonable  prudence  and  discretion. 
— Estate  of  Osborn,  87  CaL  1,  4,  26  Pac.  Rep. 
167,  11  Li.  R.  A.  264;  Estate  of  Carver,  128  Cal. 
102,  104,  66  Pac.  Rep.  770. 

SO.  REJECTION  OF  CLAIM  BY  ONE  CO- 
ADMINISTRAnPOR,  IS  ACT  OF  ALL.— Where 
plaintiff  had  presented  his  claim  duly  authen- 
ticated to  one  only  of  several  administrators, 
who  refused  to  allow  it,  and,  in  his  action 
for  recovery  of  rejected  demand,  alleged  fact 
of  having:  so  presented  it  and  its  rejection, 
demurrer  of  administrators,  defendants,  was 
not  to  be  supported  on  ground  that  claim  had 
been  presented  to,  and  rejected  by,  only  one 
of  administrators;  for  Joint  administrators  are 
reg:arded  in  law  as  one  person,  and  acts  of 
one  are  deemed  to  be  acts  of  all,  as  they  have 
Joint  and  entire  authority  over  whole  property. 
—Willis  vs.  Farley.  24  Cal.  490.  601.  See  Oil- 
more  vs.  Baker  Co.,  18  Wash.  468,  471,  41 
Pac  Rep.   124. 

See  notes  58  Am.  Dec.  110;  66  Am.  Dec  123. 

21.  RELEASE  OF  OBHS  OF  CO-EXECUTORS 
FOR  NE6LEC%  NOT  RELEASE  OF  ALL.— 

It  is  claimed  that  any  neg:ligence  on  part  of 
executor  constitutes  tort,  and,  as  there  can  be 
but  one  satisfaction  of  tort,  release  of  one  of 
them  releases  both.  But  for  neglect  of  their 
duty  as  trustees,  they  are  liable,  as  for  breach 
of  contract  obliffations  they  take  upon  them- 
selves as  executors,  and  which  are  several. — 
Estate  of  Sanderson,  74  Cal.  199,  811,  16  Pac 
Rep.  768. 
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22.  SORVIVING  CO-BXIDCUTOR  NOT  RBU  Axeoutor  is  not  to  be  held  responsible  for  It; 
SPONSIBLiB  FOR  ACT  OF  CO-BXBCUTOIU—  for  he  Is  not  responsible  for  act  of  his  co- 
if property  has  become  lost  to  estate  while  executor  in  which  he  may  have  taken  no  part. 
in    possecaion    of    co-executor,    survivinfir    co-  — ^Abila  vs.  Burnett,  88  Cal.  668,  667. 


§1366.  AXTTHOBITY  OF  ADMINISTRATOBS  WITH  WILL  ANNEXED. 
LETTERS,  HOW  ISSUED.  Administrators  with  the  will  annexed  have  the  same 
authority  over  the  estates  which  executors  named  in  the  will  would  have,  and 
their  acts  are  as  effectual  for  all  purposes.  Their  letters  must  be  signed  by  the 
derk  of  the  court,  and  bear  the  seal  thereof. 

History:  Enacted  March  11,  1872,  founded  on  99  48, 49  Probate  Act;  amended 
by  Ck>de  Ck>mmi88ion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  203,  act 
held  unconstitutional,  see  history,  96  ante. 


L  Applied,  dted,  construed,  referred  to. 

2.  Administrator  with  will  annexed. 

3.  Same — ^Power  of  sale. 

4.  Same — Same — ^Time  of  exercise  of  power. 

1.  AFPLUBD,  CITE2D,  CONSTRUBD,  RB- 
PEmiED  TO,  etc.,  in:  Kidwell  vs.  Brum- 
ma^m.  S2  Cal.  436,  441  (Si  42,  48,  97,  178  Pro- 
bate Act  construed  and  applied). 

Am  t«  ezeentor  of  executor,  his  powers,  etc., 
see  ante  1 1868  and  note. 

A«  to  power  of  ezeentor  or  administrator, 
see  post  f|1424,  1428.  1677,  1679,  1688,  1614, 
1617,  1640.   1788  and  notes. 

2.  ADMINISTRATOR  WITH  WILL  AN- 
lOCXBD* — "The  testator  is  presumed  to  have 
understood  that  in  case  of  the  decease  of  the 
party  named  as  executor,  without  any  other 
provision  in  the  will  supplying  his  place, 
the  probate  court  would  be  authorized  to 
appoint     an     administrator     with     the     will 


annexed,  who  would  be  thereby  invested  with 
all  the  powers  of  the  executor  named  in  the 
will,  subject  only  to  such  special  supervision 
and  limitations  as  are  imposed  by  statute. 
The  effect  is  the  same  as  if  the  testator  had 
these  provisions  [of  Probate  Act,  carried  into 
this  code]  in  express  terms  in  the  will  itself." 
—-Kidwell  V8.   Brummacrim,   82   Cal.   436,   441. 

8.  Power  of  sale  same  as  that  of  executor 
named  in  will,  and  he  can  sell  the  land  de- 
vised if  the  executor  could  have  sold  it. — 
Kidwell  vs.  Brummagrim,  supra. 

4.     Same — ^Tline  of  exerelae  of  power  is  not 

limited  to  one  year,  althou^rh  will  directs  his 
executor,  within  one  year  after  testator's 
decease,  to  sell  his  real  estate  and  dispose  of 
the  proceeds  upon  certain  trusts;  unless  there 
are  express  words  in  the  will  showing  the 
testator's  Intention  to  thus  limit  the  exercise 
of  the  power.— Kidwell  vs.  Brummaarim*  supra. 


ABTICLB   n. 

FORM  OF  LBTTBR& 

1 1360.    Form  of  letters  testamentary.  ^..^ 

9  1361.    Form  of  letters  of  administration  with  the  will  annezBd* 
i  1362.    Form  of  letters  of  administration. 

§  1360.    FOBM  OF  LETTERS  TESTAMENTARY.     Letters  testamentary  must 
be  substantially  in  the  following  form:    State  of  California,  county,  or  city  and 

county  of .    The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  annexed, 

having  been  proved  and  recorded  in  the  superior  court  of  the  county,  or  city  and 

county  of ,  C.  D.,  who  is  named  therein  as  such,  is  hereby  appointed  executor. 

Witness,  G.  H.,  clerk  of  the  superior  court  of  the  county,  or  city  and  county  of , 

with  the  seal  of  the  court  aflSxed  the day  of ^  A.  D.,  18 — .     (SeaL)     By 

order  of  the  court.    G.  H.,  clerk. 

History:     Enacted  March  11, 1872^  re-enaetment  of  8  60  Probate  Act;  amended 
April  16,  1880,  CJode  Amdts.  1880  (C.  0.  P.  pt.),  p.  79. 


An  to  seal  ef  court  beliis  required  to  wliat 
doevBi«Bt«,  see  ante  8  168  and  note. 


Am  to  aeal  of  eovrtf  seaerally,  see  ante  SS  147- 
158  and  notes. 


§1361.  FORM  OF  LETTERS  OF  ADMINISTRATION,  WITH  THE  WILL 
ANNEXED.  Letters  of  administration,  with  the  will  annexed,  must  be  substan- 
tially in  the  following  form:  State  of  CaUfomia,  county  [or  city  and  county] 
of .    The  last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  annexed,  having 
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been  proved  and  recorded  in  the  superior  court  of  the  county,  or  city  and  county 

of y  and  there  being  no  executor  named  in  the  will  (or  as  the  case  may  be), 

C.  D.  is  hereby  appointed  administrator  with  the  will  annexed.    Witness,  Q.  H., 

clerk  of  the  superior  court  of  the  county,  or  city  and  county  of ,  with  the  seal 

of  the  court  affixed,  the day  of ,  A.  D,  18—.     (Seal)     By  order  of  the  r 

court.     Q.  H.,  clerk. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  51  Probate<Act;  amended  / 

April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  79. 


Applied*   elted,    eon«tmcd,   referred   to,   etc.,       107    CaL 
in:  Morflew  vs.  San  Francisco  &  8.  R.  R.  Co.,      strued). 


687,    S98,    40    Pao.    Rep.    810    (eon- 


§  1362.    FOBM  OF  LETTEBS  OF  ADMINI8TBATI0N.   Letters  of  administration 
must  be  signed  by  the  clerk,  under  the  seal  of  the  court,  and  substantially  in  the 

following  form:     State  of  California,  county,  or  city  and  county  of .    C.  D. 

is  hereby  appointed  administrator  of  the  estate  of  A.  B.,  deceased.    (Seal.)    Wit- 
ness, G.  n.,  clerk  of  the  superior  court  of  the  county,  or  city  and  county  of y 

with  the  seal  thereof  affixed,  the day  of f  A.  D.  18 — .    By  order  of  the 

court.    G.  H.,  clerk. 

History:     Enacted  March  11, 1872,  re-enactment  of  S  71  Probate  Act;  amended 
April  16,  1880,  Ck>de  Amdts.  1880  (0.  C.  P.  pt.),  p.  79. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Af^ng  seal — At  place  indicated  not  essential 

3.  Same — To  paper  on  which  letters  written,  suf- 

ficient. 

4.  Attested  letters  conclnsiye  against  collateral 

attack. 

5.  Seal,  absence  of,  from  letters,  no  harm  on  col- 

lateral attack. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc,  in:  Sharp  vs.  Dye,  64  Cal. 
9,  10,  27  Pac.  Rep.  789  (construed);  Estate  of 
Dalrymple,  67  Cal.  444,  445,  7  Pac.  Rep.  906 
(construed  with  S  607  ante);  Dennis  vs.  Bint, 
122   Cal.   89,   42,   54   Pac.  Rep.   878    (construed). 

As  to  letters  Kramted  to  otkers  than  thcMie 
entitled,  see  post  9  1379  and  note. 

Aa  to  pablle  adminlstraton,  see  post  fi  1726 
et  seq.  and  notes. 

As  to  reeord  of  letters  testameiitary  and  of 
administration,  see  post  §  1387  and  note. 

As  to  who  are  Ineompetent  to  net  aa  admin- 
Istrators,  see  post  S 1369  and  note  and  §  1370. 

S.  AFFIXING  SBAIi— At  place  Indicated  not 
essential. — Code  only  requires  that  letters  of 
administration  shall  be  substantially  in  form 
prescribed  by  this  section,  that  is,  essential,  by 
including  material  or  essential  part,  and  it  is 
not  material  nor  essential  that  seal  should  be 
affixed  at  place  indicated  in  form,  unless  fact 
of  place  belnsr  so  Indicated  makes  afflxlnff  of  it 
at  that  particular  place  material  or  essential. — 
Sharp  vs.  Dye,  64  Cal.  9,  10,  27  Pac  Hep.  789. 

See  note  79  Am.  Dec  67. 

8.  To  paper  on  ^rhlch  letters  ^rrltten,  snffl- 
clent. — Civil  Code  provides  that  "a  corporate 
or  official  seal  may  be  affixed  to  instrument 
by  mere  impression  upon  paper  or  other  ma- 
terial upon  which  such  instrument  is  written" 


(Civ.  Code  S  1628),  it  is  not  necessary  to  affix 
seal  of  court  to  any  other  matter  contained  on 
sheet  or  paffe  upon  which  letters  of  adminis- 
tration are  written,  but  it  is  necessary  to 
affix  one  to  said  letters,  and,  under  circum- 
stances, affixing  seal  upon  paper  upon  which 
said  letters  are  written  is  substantial  com- 
pliance with  law.— Sharp  vs.  Dye,  64  CaL  9, 
10,  27  Pac.  Rep.  789. 

4.  ATTESTED  LETTERS  CONCIiUSITB 
A«AINST  COIiliATERAIi  ATTACK.  —  Where 
court  has  jurisdiction  of  estate  of  deceased 
and  to  appoint  administrators,  if  letters  issued 
have  been  duly  attested,  it  is  unquestionable 
that  as  asrainst  any  collateral  attack  they 
would  be  conclusive  evidence  of  due  qualifica- 
tions and  authority  to  act  as  administrators. 
—Dennis  vs.  Bint,  188  Cal.  89,  42,  54  Pao.  Rep. 
878. 

5.  SEAIj,  absence  of  from  LETTERS, 
NO  HARM  ON  COLLATflaftAIi  ATTACK^— The 
purpose  of  seal  is  to  authenticate  document, 
and  to  show  that  it  actually  emanated  from 
court,  and,  where  letters  recited  that  seal  was 
affixed,  and  that  person  named  acted  as  ad- 
ministratrix, claiming  to  hold  valid  letters, 
and  court  recofirnized  her  as  administratrix, 
and  repeatedly  made  orders  reoitlng  that  she 
was  such,  authenticity  of  letters  having  been 
thus  postulated  and  presumed  in  quarters 
where  duty  and  interest  combined  to  require 
truth  of  matter  to  be  known.  It  would  seem 
that  presumption  should  be  deemed  conclusive 
affalnst  collateral  attack,  and  absence  from 
letters  of  impress  of  seal  does  not  impair 
their  efTect  upon  collateral  attack  as  evidence 
of  her  attthority  as  administratrix. — ^Dennis 
vs.  Bint,  122  CaL  89,  48,  64  Pac.  Rep.  878. 
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ARTICLE  m. 

USTTERa   OF  ADMINISTRATION,   TO   WHOM  AND    THE   ORDEnt    IN   WHICH    THE^    ARE 

GRANTED. 

§  1365.    Order  of  persons  entitled  to  administer.  9  1368.    When  minor  or  Incompetent  entitledi  who 
Partner  not  to  administer.  appointed  administrator. 

§  1366.    Preference  of  persons  equally  entitled.  {  1860.    Who  are  incompetent  to  act  as  adminis- 

i  1367.    In  discretion  of  court  to  appoint  adndn-  trators. 

istrator,  when.  §  1370.    Married  woman  maj  be  administratrix. 

§1366.  ORDER  OF  PERSONS  ENTITLED  TO  ADMINISTER.  PARTNER 
NOT  TO  ADMINISTER.  Administration  of  the  estate  of  a  person  dying  intestate 
most  be  granted  to  some  one  or  more  of  the  persons  hereinafter  mentioned,  the 
relatives  of  the  deceased  being  entitled  to.  administer  only  when  they  are  entitled 
to  succeed  to  his  personal  estate,  or  some  portion  thereof;  and  they  are,  respect- 
ively, entitled  thereto  in  the  following  order: 

L  The  surviving  husband  or  wife,  or  some  competent  person  whom  he  or  she 
may  request  to  have  appointed. 

2.  The  children. 

3.  The  father  or  mother. 

4.  The  brothers. 

5.  The  sisters. 

6.  The  grandchildren. 

7.  The  next  of  kin  entitled  to  share  in  the  distribution  of  the  estate. 

8.  The  public  administrator. 

9.  The  creditors. 

10.  Any  person  legally  competent. 

If  the  decedent  was  a  member  of  a  partnership  at  the  time  of  his  decease,  the 
■orviving  partner  must  in  no  case  be  appointed  administrator  of  his  estate. 

History:  Enaeted  March  11,  1872,  re-enaetment  of  952  Probate  Act  at 
amended  1855  (Stats.  1855,  p.  133),  1861  (Stats.  1861,  p.  631),  and  1864  (Stats. 
1863-4,  p.  522,  91);  amended  March  31^  1876,  Cede  Amdta.  1876-6,  p.  102; 
April  1,  1878,  Code  Amdts.  1877-8,  p.  111. 

1,2.  Applied,  dted,  eonetrued,  referred  to.  17.  Ineligible^  former  partner  with  matters  un- 

3.  Adopted  illegitimate  daughter  entitled  to  settled. 

letters.  18.  IntestatdB'  estates  only  contemplated  bj  this 

4.  Appointee  not  Tested  with  office  nntH  quali-  section. 

fied.  19.  Letters — ^As  in  case  of  intestacy,  executor 
6.  Before  probate  laws^  heirs  succeeded  without  renouncing. 

administration.  20.  Same — To  persons  as  named,  when  executors 

6.  Brother  and  sister  children  of  deceased— Not  fail  to  apply. 

equallj  entitled  to  administer.  21.  Limitation  of  rights  of  class  7  of  this  sec- 

7.  Communitj  property — ^Husband  has  ezeluMye  tion. 

right  to  administer.  22.  ''Next  of  kin  entitled  to  share '^ — ^Means 

8.  Contest — ^Appointment  in  discretion  of  court  ''capable  of  inheriting/' 

9.  Court   remoring   administrator   maj   grant       23.  No  disqualification  as  administrator,  merely 

letters  to  proper  partT.  being  creditor. 

10.  Decedent  leaving  will  ia  not  intestate.  24.  Same — Nor  is  prejudice  of  brother  against 
:    U.  Devisee   preferred   to  public  administrator  sister. 

with  wiU  annexed.  25.  Nominee  *-  Of  non-resident  surviving  wife 
I    18.  Estate    to    be    administered    though    heirs  must  be  appointed. 

parted  with  interests.  26.  Same — May  be  refused  and  next  of  kin  ap- 
18.  Guardian  of  minor  cannot  nominate.  pointed. 

14.  Bame — ^Not  entitled  to  administer.  27.  Same— Of  surviving  husband  and  wife  ap- 

15.  lUegitimate  son  — Not  entitled  as  i^gainsfc  pointed,  irrespective  of  title. 

brother  of  deceased.  28.  Non-resident— vExecutor  cannot  nominate. 

16.  Insonipeteii^  ons  A«t»  fnMQH  qlaiwing  whole       89.  Same — Husband  or  wife  may  not  administer, 

estate.  nominee  may. 


9 1S65        (1888) 


PBRSONS    BNTITLBD   TO   ADMINISTBR— GSJNERJXLY. 


IPt.  111. 


30.  Same  —  Same  —  Though  letters  granted  to 

another. 

31.  Same  —  Surviving    wife    may    have    letters 

issued  to  competent. 

32.  Official  character  established  by  letters,  with 

oath  of  office  annexed. 

33.  Omission  to  issue  letters  not  fatal  when  no 

condition  precedent. 

34.  One  entitled  to  administration  may  select. 

35.  Person  interested  preferred  to  one  not. 

36.  Preference  of  incapable  distribatee  for  an- 

other,  ineffectuaL 

37.  Preferential  order  of  classes  entitled  regard- 

less of  age. 

38.  Prior  request  not  made  ineffective  by  subse- 

quent request. 

39.  Public   administrator  preferred  to  relative 

not  entitled  to  share. 

40.  Belative,  competent,  right  of,  absolute. 

41.  Bight  to  administer,  only  in  next  of  kin 

succeeding. 

42.  Second   administrator   not  appointed  while 

first  acting. 

43.  Second  cousin  of  deceased  not  entitled. 

44.  Section  contemplates  only  succession  to  per- 

sonal property. 

45.  Same — Inapplicable  where  will  entitled  to 

probate. 

46.  Sister — Preferred  to  brother  who  conveyed 

interest  in  estate. 

47.  Son — ^Parted  with  rights  to  estate  of  mother, 

cannot  succeed. 

48.  Same — Takes   precedence   of   daughter   for 

letters. 

49.  Stranger  legally  competent,  bat  letters  may 

be  revoked. 

50.  Surviving  husband  or  wife — ^Power  of,  not 

restricted. 

51.  Same — Bights  of,  fixed. 

52.  Same — Under  disabilities,  may  nominate. 

53.  Surviving  wife  remarried  cannot  nominate. 

54.  Waiver  of  right  cannot  be  withdrawn. 

55.  Widow,  right  of  to  letters  depends  on  right 

to  inherit. 

56.  Word  ''succeed"  refers  to  those  who  take 

by  operation  of  law. 

1.  APPL.IBD,  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc. — 1.  Code  seetlon. — Estate  of 
Barton,  52  Cal.  638,  540  (con8ti:ued) ;  Estate 
of  Morgran,  63  Cal.  243,  246  (construed);  Es- 
tate of  Cotter,  54  Cal.  216,  217  (construed); 
Estate  of  Kelly,  57  Cal.  81  (construed);  Estate 
of  Stevenson,  72  Cal.  164,  165,  18  Pac.  Rep. 
404  (construed);  People  ex  reL  Attorney-Gen- 
eral vs.  Roach,  76  Cal.  294,  297.  298,  18  Pac. 
Rep.  407  (construed);  Estate  of  Allen,  78  Cal. 
581,  585,  20  Pac.  Rep.  679  (referred  to);  Es- 
tate of  Bauquier.  88  Cal,  478,  479,  26  Pac  Rep. 
373  (construed);  Estate  of  Carmody,  88  Cal. 
616,  620,  26  Pac.  Rep.  878  (applied);  Estate  of 
Porris,  93  Cal.  611.  612.  29  Pac.  Rep.  244 
(construed  with  51369  post);  Estate  of  Bedell, 
97  Cal.  339,  341,  32  Pac  Rep.  323  (construed); 
Estate  of  Woods.  97  Cal.  428,  429.  32  Pac.  Rep. 
516  (construed);  Estate  of  Plnjrree,  100  Cal. 
78,  80,  34  Pac.  Rep.  521  (cited);  Estate  of 
Muersinff,  103  Cal.  585,  688,  37  Pac.  Rep.  .620 
(cited);  Estate  of  Davis,  106  Cal.  453,  456,  89 
Pac  Rep.  766  (construed);  Estate  of  Li  Po 
Tal.  108  Cal.  484,  488,  41  Pac.  Rep.  486  (con- 
strued); Estate  of  B«firers,  114  Cal.   464,  466, 
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46  Pac.  Rep.  880  (construed);  Estate  of  Mc- 
Donald, 118  Cal.  277,  279,  60  Pac.  Rep.  399  (con- 
strued with  S  1360  ante);  Estate  of  Von  Bunc- 
ken,  120  Cal.  343,  52  Pac.  Rep.  819  (construed); 
Estate  of  Shiels,  120  Cal.  847.  848.  849.  62 
Pac  Rep.  808  (construed);  Estate  of  Coan,  132 
Cal.  401,  402,  64,  Pac  Rep.  691  (construed): 
Estate  of  Harrison.  135  Cal.  7,  8,  66  Pac  Rep. 
846  (referred  to);  Estate  of  Brundase.  141  Cal. 
638.  641,  75  Pac  Rep.  176  (applied);  Estate  of 
Turner,  143  CaL  438,  440.  441.  77  Pac  Rep.  144 
(construed  with  91369  post);  Estate  of  Edson, 
146  Cal.  607  (construed);  County  of  Los  An- 
geles vs.  KellosTsr,  146  Cal.  590,  698,  80  Pac. 
Rep.  86   (construed  with  1 1726  post). 

2.  Same — 2,  Probate  Aet  SS2. — ^Anderson  vs. 
Potter,  5  Cal.  68.  64  (construed);  Beckett  vs 
Selover,  7  Cal.  216.  228,  68  Am.  Dec  287  (con- 
strued); Estate  of  Klrtlan.  16  Cal.  162,  165 
(construed);  Cornell  vs.  Gallagher.  16  Cal.  367. 
868  (construed);  Packard  va  Arellanes,  17  Cal. 
626,  641  (construed);  Qriffgrs  va  Clark.  28  Cal. 
427,  428  (construed);  Estate  of  Hamilton,  34 
Cal.  464.  467  (construed);  Estate  of  Doak.  46 
Cal.  573.  674   (construed). 

As  to  appointment  ivhen  all  others  Ineom- 
petent,  see  post  {1426  and  note. 

Am  to  oppolntmenty  when  minor  or  Incom- 
petent entitled,  see  post  69  1368,  1369.  1370  and 
notes. 

Am  to  bona  flde  reeldenee  In  stnto  a  pre- 
reqnlsltey  see  post  6  1369  and  note. 

As  to  collnternl  nttnck  npon  order  of  appoint- 
ment becanse  deeedent  left  no  debts^  see  note    I 
81  Am.  St.  Rep.  655. 

Aa  to  dmnkardy  tneompetent,  see  post  1 1869   , 
and  note. 

As  to  effect  of  eovrt  bavins  Inrlsdlctlon,  see   { 
monofirraphlo  note  81  Am.  St.  Rep.  536-538. 

As  to  evidence  of  identity  of  party  npplylns, 
see  post  9  1379  and  note. 

As  to  bnsbnnd,  rtjrbt  of  to  administer  npon 
wife's  estate,  see  note  12  Am.   St.   Rep.   82. 

As  to  Joint  application  for  letters  in  severnl 
estates,  see  monographic  note  1  Am.  St.  Rep. 
654. 

As  to  letters  fronted  to  any  applicant  on 
fallnre  of  proper  person  to  claim  rlffht,  see 
post  i  1877  and  note. 

As  to  letters  granted  to  one  or  more  vrben 
several  eqnnlly  entitled,  see  post  9 1869  and 
note. 

As  to  letters  to  be  signed  and  sealed,  see 
post  99  1861,  1862  and  notes. 

As  to  males  preferred  to  females,  see  post 
9  1366. 

As  to  partnersbip  Interests  and  eboses  In 
action,  bow  sold,  see  post  9  1524  and  note. 

As  to  prior  rliphts  of  relatives  entitling  tbem 
to  revoke  prior  letters,  see  post  9 1386  and 
note. 

As  to  public  administrators,  see  post  9  1726 
and  note  pars.  1-29. 

As  to  recommendation  by  one  entitled  to  ad- 
minister, see  post  9  1879  and  note. 

As  to  snrvivlns  partner  to  settle  ap  business, 
Interests  tbcrein  to  be  appraised,  and  amount 
to  be  rendered,  see  post  9  1586  and  note. 

Aa  to  trust  company  as  administrator,  see 
monoirraphlc  notes  48  L.  R.  A.  587-692;  48 
L.  R.  A.  469. 

As   to   want   of   uaderstandlnv   or   tntecrlty 
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•f  lsconip«tea€c,   see  post   i  1369   and 
note. 
Aa  ta  yrlto  are  tacompeteat  a«  «Keeatofti  av 

see  ante  f  1360  and  note. 


S.  ADOPTBD  nXBIOrnMATB  DAUGHTER 
BHTITLiBD  TO  liBTTlfiRS. — Order  appointing 
an  adopted  illegitimate  daughter  as  adminis- 
tratrix affirmed  upon  review  of  evidence. — Es- 
tate of  Heaton  (CaL  June  80,  1908),  78  Pac 
Rep.    186. 

4.  APPOINTEIS:  NOT  VBSTB3D  WITH  OF- 
FICE UNTIL  I^UAIilFIBD^— An  order  direct- 
ing letters  to  be  issued  to  petitioner,  upon 
his  qualifying  in  manner  prescribed  in  statute, 
is  only  one  step  towards  his  appointment.  It 
does  not  of  itself  vest  him  with  office.  His 
appointment  is  in  fieri,  until  he  has  qualified, 
and  received  his  letters.  The  order,  as  the 
statute  Intends  all  such  orders  shall  be,  is 
conditional,  and  does  not  take  effect  unless 
condition  Is  compiled  with. — ^Sstate  of  Hamil- 
ton, 34  Cal.  464,  469;  Pryor  vs.  Downey,  50 
CaL  888,  899,  19  Am.  Rep.  666;  Bowden  vs. 
Pierce,  73  Cal.  459,  468,  14  Pac.  Rep.  302,  16 
Id.  64.  See  Dennis  vs.  Bint,  122  Cal.  87,  48, 
47,  68  Am.  St.  Rep.  81,  64  Pac  Rep.   878. 

S.     BBFORE3  PROBATB3  liAWS  HBIRS  SUC- 
CKEDBD   TintTHOUT   ADlttlNISTRATION.^nn- 

der  Mexican  law,  on  death  of  an  intestate,  who 
died  before  passing  of  probate  laws  in  Cali- 
fornia, heirs  succeeded  immediately  to  estate, 
and  became  personally  responsible  for  debts 
of  deceased;  and  no  administration,  in  com- 
mon-law sense,  was  needed  or  could  be  had 
at  any  time. — Copplnger  vs.  Rice,  83  Cal.  408, 
426;  Ryder  vs.  Cohn,  87  Cal.  89,  90,  91;  McNeil 
vs.  Congregational  Soc,  66  Cal.  105,  108,  112,  4 
Pa&  Rep.  1096.  See  Seaverns  vs.  Gerke,  8  Sawy. 
C.  C.  363,  21  Fed.  Cas.  941. 

See  notes  88  Am.  Dec  289;  66  Am.  Deo. 
547;  76  Am.  Dec.  560. 

C  BROTHER  AND  SISTBR,  CHII.DRHN  OF 
DBCBASHD — Not  equally  entitled  to  admlals- 
tcr. — ^This  section  places  "the  children"  second 
to  those  in  line  entitled  to  administer;  but 
this  section  is  qualified  by  next  section,  which 
provides  that  **of  several  persons  claiming  and 
equally  entitled  to  administer,  males  must  be 
preferred  to  females,  and  relatives  of  whole 
to  half-blood."  The  section  quoted  is  man- 
datory by  its  terms,  and  it  is  plain  that  if 
any  effect  is  to  be'  given  to  it,  brother  and 
•ister  are  not  equally  entitled  to  administer, 
and  cannot,  in  contest,  be  treated  as  "several 
persons  equally  entitled  to  administer,"  and 
be  both  appointed  under  provisions  of  S 1867 
post.— Bstate  of  Coan,  182  CaL  401,  402,  64  Pac. 
Rep.  691. 

T.  COMMUNITY  PROFBRTT— Husband  has 
czelnstve  rtgbt  to  administer. — ^Under  our  stat- 
ute husband  has  exclusive  right  to  administer 
community  estate,  and  only  character  in  which 
he  can  do  so  Is  as  survivor.  No  other  mode 
of  settlement  has  been  provided,  and  there  is 
nothing  sufllelently  tangible  in  Interest  of 
wife  to  become  subject  of  proceedings  in  pro- 
bate under  existing  laws.  Such  Interest  con- 
stitutes neither  legal  nor  equlta'ble  estate,  and 
there  is,  therefore,  nothing  in  It  for  court  of 
probate  to  act  upon. — ^Packard  vs.  Arellanos, 
17  CaL   626»   641;  Johnslon  vs.   San   Francisco 


a  U.,  76  CaL  184,  142,  146,  7  Am.  St.  Rep.  184- 
186,  16  Pac.  Rep.  753;  Bstate  of  Burdick,  112 
Cal.  887,  893,  898,  44  Pac  Rep.  784.  See  Spreckels 
vs.  Spreckels,  116  CaL  846,  847,  68  Am.  St.  Rep. 
176,  176,  48  Pac  Rep.  228,  86  L.  R.  A.  497. 

8.  CONTSSST — ^Appointment  In  diacretlon  of 
ooiirt« — ^Where  there  is  contest  for  letters  of 
administration,  between  public  administrator 
and  creditor,  and  where  some  of  creditors  re- 
quest appointment  of  person  named,  deter- 
mination of  application  falls  within  discretion 
of  court  below,  and  order  of  appointment  will 
not  be  disturbed  In  appellate  court. — Estate  of 
Doak,  46  Cal.   578,  574. 

9.  COURT  RDMOVIN6  ADMINISTRATOR 
MAY  GRANT  LBTTBRS  TO  PROPBR  PARTY. 

— ^Where  court  has  removed  administrator  for 
neglect,  mismanagement,  and  incompetency,  it 
has  power  under  this  section  to  grant  letters 
to  proper  party,  and  there  is  nothing  in  S  1879 
post  which  deprives  court  of  this  power. — Es- 
tate of  Pico,  56  Cal.  418,  420. 

10.  DBCBDBNT  UDAVING  WUAa  IS  NOT 
INTBSTATSl — A  decedent,  whose  will  is  en- 
titled to  be  admitted  to  probate,  did  not  die 
Intestate,  and  therefore  this  section  is  not 
applicable  to  such  case,  and  probate  court,  in 
granting  letters  of  administration  with  will 
annexed,  Is  not  limited  to  order  therein  pre- 
scribed.— Estate  of  Barton,  52  Cal.  538,  540; 
Estate  of  Von  Buncken,  120  Cal.  348,  62  Pac. 
Rep.  808. 

11«  DETISBB  PRBFBRRED  TO  PUBLIC 
ADMINISTRATOR  WITH  WILL  ANNBXBD.— 
Devisee  is  entitled  to  letters  of  administration, 
as  against  public  administrator  with  will  an- 
nexed.—Estate  of  Bergin,  100  Cal.  876,  377,.  34 
Pac.  Rep.  867;  Estate  of  Richardson,  120  Cal. 
844,  346,  52  Pac  Rep.  882;  Estate  of  Engle, 
124   CaL   292,   294,   66  Pac.   Rep.   1022. 

12.  ESTATE  TO  BE  ADMINISTERED  AL- 
THOUGH HEIRS  PARTED  WITH  INTERESTS. 

— ^The  fact  that  heirs  of  deceased  had  parted 
with  their  interest  in  property  of  estate, 
which  had  not  been  administered  upon,  does 
not  justify  court  in  refusing  to  grant  pi  tltlon 
of  letters  of  administration  upon  said  estate. 
—Estate  of  Pina,  112  CaL  14,  15,  44  Pac  Rep. 
882;  Estate  of  Strong,'  119  CaL  668,  667,  61 
Pac  Rep.  1078. 

1&  GUARDIAN  OF  MINOR  CANNOT  NOMI- 
NATE.—No  doubt  88  1866,  1868,  1869  and  1379 
are  somewhat  confusing  as  to  the  point 
whether  minor  is  "person  entitled"  and  there- 
fore as  to  whether  guardian  of  minor  may 
be  granted  letters.  But  assuming  that 
guardian  herself  has  some  right  to  let- 
ters, still  she  has  such  right  merely 
as  representative,  or  In '  place  of  minor,  and 
does  not  come  within  any  one  of  classes  of 
persons  enumerated  In  this  section  as  persons 
to  whom  administration  must  be  granted;  and 
therefore  her  written  request  could  not  con- 
fer upon  party  right  to  administer. — Estate  of 
Woods,  97  CaL  428,  429,  32  Pac.  Rep.  516. 
See  Estate  of  Spragrue,  126  Mich.  357,  364.  84 
N.  W.  Rep.  298;  Estate  of  Nickals,  21  Nev.  462. 
466,   34   Pac   Rep.   260. 

14.     NOT     ENTITLED     TO     ADMINISTER.— 

This  section  declares  administration  upon  es- 
tates shall  be  granted  to  some  person  belong- 
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Ingr  to  one  of  ten  speclfl«d  olaflaaa,  which 
shall  be  entitled  in  order  named;  and  ffuardian 
of  minor  is  not  of  persons  therein  named. 
Section  1869  post  declares  that  minor  te  not 
entitled  to  serve  as  admlnlstrator.«*>Bstate  of 
Woods,   97   Cal.   428,   429.   32   Pac   Rep.   616. 

15.  IliLEGITIMATB  SON— Not  «ntitl«d  as 
asraU&st  brother  of  deeeaaed. — An  illegitimate 
son  of  decedent  is  not  entitled  to  letters  of 
administration  on  his  estate  as  acrainst  peti- 
tion of  brother  of  deceased. — Estate  of  Pico, 
62   Cal.   84,   85. 

1«.  INCOMPETENT,  ONB  NOT,  FROM 
CLAIMING  WHOL.B  ESTATE^n-A  finding,  that 
surviving  husband  was  incompetent  to  serve 
as  administrator  for  want  of  Integrity,  based 
upon  fact  that  he  claimed  whole  estate  as  his 
own,  wsLa  not  Justified.  There  was  nothing 
in  fact  named  which  showed  want  of  integrity 
or  disqualification. — Estate  of  Carmody,  88  CaL 
616,   620,  26  Pac.  Rep.  373. 

17.  INELiIOIBIiB,  FORMER  PARTNER 
WITH  MATTERS  UNSETTLED.— Where  it  ap- 
pears, by  record,  that  person  to  whom  letters 
of  administration  were  granted  and  decedent 
were  at  one  time  partners,  and  that  there 
were  unsettled  matters  growing  out  of  rela- 
tion at  time  of  death  of  decedent,  such  per- 
son was  rendered  ineligible  under  last  clause 
of  this  section.— Estate  of  Garber,  74  CaL  888, 
841,   16   Pac   Rep.   238. 

18.  INTESTATES'  ESTATES  ONLY  CON- 
TEMPLATED BY  THIS   SBCTIONiT— Taking  by 

devise  and  bequest,  person  does  not  ^succeed 
to  property,  for  this  section,  in  providing  for 
appointment  of  administrators,  contemplates 
only  cases  where  person  dies  intestate,  and, 
by  very  nature  of  provision  of  this  section, 
it  contemplates  only  cases  where  party  takes 
personal  property  by  succession. — ^Estate  of 
Wakefield,  186  CaL  110,  118,  68  Pac.  Rep.  499. 

19.  LETTERS— As  In  ease  of  lnteBtaoy» 
executor  renoiiaelag. — ^Where  properly  authen- 
ticated copy  of  will  of  deceased  is  filed  in 
superior  court,  together  with  a  renunciation 
by  party  named  as  executor,  deceased  having 
left  no  wife,  letters  of  administration  with 
will  annexed  should  be  issued  as  designated 
and  provided  for  grant  of  letters  in  cases  of 
intestacy.  This  is  language  of  code  and  it 
cannot,  without  disregarding  it,  be  held  that 
person,  who  could  not  have  been  appointed 
administrator,  if  decedent  had  died  intestate, 
can  be  appointed  administrator  with  will  an- 
nexed, when  executor  renounces  his  right  to 
apply  for  letters.— Estate  of  Qarber,  74  CaL 
338,  840,  16  Pac  Rep.  288. 

ao.  To  persoms  as  aaned,  wlien  ejcecntom 
fail  to  apply^— When  executors  have  been  ap- 
pointed by  decedent.  If  they  cannot  act,  or 
will  not  act,  or  are  not  allowed  to  act,  then 
same  persons  in  same  order  are  entitled  to 
letters  of  administration  with  will  annexed. 
Failing  the  choice  of  decedent  law  enforces 
its  choice.— Estate  of  Li  Po  Tai,  108  CaL  484, 
488,  41  Pac.  Rep.  486. 

21.  LIMITATION  OF  RIQHTS  OF  CLASS  7 
OF  THIS  SECTION*— Power  to  procure  revoca- 
tion of  letters,  and  appointment  of  nominee 
after  letters  have  been  issued  to  one  not  la 
first   five   classes   enumerated   in   this   section. 


is  accorded  to  members  of  those  five  classes, 
and  to  their  nominees,  by  9 1383  post,  bat 
mambers  of  olass  7  are  not  empowered  to 
nominate  under  this  section,  nor  to  secure 
revocation  of  letters  under  S  1383  post.  Their 
rights  then  are  wholly  embraced  within  S  1879 
post.- Estate  of  Healy,  122  CaL  162,  164,  S4  Pac 
Rep.  736. 

3S.  <^BXT  OF  KIN  ENTm.BD  TO  SHARE" 
— Means  ^'capable  of  lafcertting.'^ — ^Under  statute 
regulating  estates  of  deceased  persons,  seventh 
classification  of  persons  entitled  to  administer 
comprising  "any  other  of  next  of  kin  who 
would  be  entitled  to  share  in  distribution  of 
eatate,"  must  be  construed  to  mean  next  of 
kin  capable  of  inheriting,  or  who  would  be 
entitled  to  distribution  if  there  were  no  nearer 
kindred. — ^Anderson  vs.  Potter,  5  CaL  63,  64. 
See  Estate  of  Eggers,  114  CaL  464,  466,  46  Pac 
Rep.  380. 

as.  NO  DIS411JAL1FICATION  AS  ADMINIS- 
TRAHPOR,      MERELY      BEING      CREDITOR.— 

There  Is  nothing  in  this  section,  nor  In  various 
other  provisions  of  code  relating  to  estates  of 
deceased  persons,  tending  to  sustain  theory 
that  mere  fact  of  being  creditor,  or  having 
Judgment  against  estate,  disqualifies  one  from 
appointment  as  administrator.  —  Estate  of 
Muersing,  103  CaL  685,  586,  87  Pac.  Rep.  620; 
Estate  of  Brundage,  141  CaL  688,  642,  76  Pac 
Rep.  175. 

2^  Nor  is  pr^fvdlee  of  brother  asatast  sis- 
ter. — ^Mere  fact  that  brother  was  prejudiced 
against  sister,  who  was  named  in  will  of 
parent,  as  executrix,  did  not  disqualify 
him  from  acting  as  administrator. — Estate  of 
Bauquler,  88  CaL  478,  479,  86  Pac  Rep.  373. 

28.  NOMINEE-M>f  aon-resldeat  snrvlvls« 
wife  mast  be  appointed. — This  section  Is  so 
far  modified  by  {1869  post  as  to  prevent  any 
one  from  serving  who  is  non-resident  of  state; 
and  where  surviving  wife  is  non-resident  she 
cannot  serve  as  administratrix.  But  the  fact 
that  by  reason  of  her  non-residence  she  can- 
not herself  act  in  that  capacity,  does  not  de- 
prive her  of  right  to  name  some  one  who 
can.  Of  course  persdn  suggested  by  her  may 
not  be  competent  to  serve,  and  the  question 
of  competency  is  matter  of  lower  court  to 
determine;  but  if  found  competent  it  is  duty 
of  court  to  appoint  one  whose  appointment  is 
requested. — ^Estate  of  Cotter,  54  CaL  216,  218. 

Mi  Mar  be  refused  and  aczt  of  Un  ap» 
poiated. — ^Right  to  nominate  exists  only  in 
persons  entitled  to  administer,  and  then  nomi- 
nation is  submitted  to  discretion  of  court, 
which  may.  If  there  is  good  reason  for  so 
doing,  refuse  to  confirm  nominee  and  appoint 
person  next  entitled.— Estate  of  Dorris,  98  CaL 
611,  612,  29  Pac.  Rep.  244;  Estate  of  Richard- 
son, 180  CaL  344,  847,  52  Pac.  Rep.  882;  Estate 
of  Healy,  122  CaL  162.  165,  54  Pac.  Rep.  736. 

97*  Of  sarvtving  kvsbaad  or  wife  appointed^ 
Irrespeetlve  of  ttt|e< — ^The  provisions  under  this 
section  giving  to  surviving  husband  or  wife 
right  to  nominate  some  competent  person  does 
not  restrict  right  of  requesting  an  appoint- 
ment with  thQ|pi,  but  makes  special  provision 
for  appointmenlE  of  their  nominee,  irrespective 
of  whether  they  are  themselves  entitled  to 
administration. — Estate   of   Stevenson,    72   CaL 
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IM,  166,  It   Pac  Bm^   4f4;  Itotata  df  B«d6ll, 
97  CaL   839,   841,   88   Fao.  Rep.   888. 

18;  liON«|IB8SDBlfT-«ZM«tor  ««HMt  nom- 
lMit«w— An  executor,  altfaousti  non-resident  of 
•tate,  can  make  application  for  iasuance  of 
letters  testamentary  to  himself,  but  there  is 
no  provision  in  statute  ffivinff  him  rigrht  to 
nominate  administrator  with  will  annexed.-* 
Estate  of  Richardson.  120  Cal.  344,  846.  68 
Pac.  Rep.  832;  Estate  of  Harrison.  13S  Cal.  7, 
8,  9,  44  Pac  Rep>  844;  Estate  of  Bmndaffe,  141 
GU.  538.  444.  441.  74  Pac  Rep.  174. 

S8i  H«sba»4  or  wife  mar  not  adrntetoter^ 
nsMlnee  autr^^-This  statute  does  not  make 
rigrht  of  surviving'  husband  or  wife  to  nomi- 
nate depend  upon  matter  of  residence,  and 
there  would  he  no  reason  for  such  requirement. 
There  can  be,  and  doubtless  are,  however, 
very  good  reasons  for  that  provision  which 
declares  that  no  person  shall  serve  as  admin- 
istrator or  administratrix  who  is  not  bona 
tide  resident  of  state;  but  this  inhibition,  and 
reason  for  it,  only  go  to  right  of  non- 
resident survivins  husband  or  wife  to  serve 
in  that  capacity,  and  does  not  abridge  or  con- 
flict with  right  expressly  conferred  by  this 
section  upon  "competent  person  whom  he  or 
she  may  request  to  have  appointed." — ^Estate 
of  Cotter,  54  Cal.  216,  217. 

SSw  Same — Tkcmark  letters  granted  ta  a»- 
otker* — ^This  section  gives  to  surviving  husband 
or  wife  right  to  have  letters  issued  to  any 
competent  person  whom  he  or  she  may  request 
to  have  appointed,  and,  by  IS  1898-1896  post, 
same  right  exists  when  letters  have  once  been 
granted  to  "any  other  person  than  surviving 
husband  or  wife  or  child,  father,  mother, 
brother,  or  sister  of  intestate." — Estate  of 
Shiels.   120   Cal.   847,  849,   62   Pac  Rep.   808. 

SI.  Surviving  wife  may  luive  letters  Issaed 
to  coMpeteBt* — Section  1869  post  renders  non- 
resident surviving  wife  incompetent  to  serve 
as  administratrix  of  her  husband's  estate,  but 
it  does  not  take  away  right  in  her  by  this 
section  to  have  letters  issued  to  some  compe- 
tent person  whom  she  shall  have  requested 
to  act  as  administrator. — Estate  of  Cotter,  54 
Cal.  216;  Estate  of  Stevenson,  72  Cal.  164,  166, 
13  Pac  Rep.  404. 

S8.  OFFICIAL  CHARACTER  BSTARIilSHBD 
BY  LBTTERS,  WITH  OATH  OF  OFFICE  AN- 
NBXED. — ^Under  our  statute  admii^lstrator 
must  establish  his  official  character,  if  denied, 
by  production  of  his  letters  with  oath  of  offiee 
annexed,  or  certified  copy  of  record  thereof, 
which  statute  requires  to  be  made.— Ostate  of 
Hamilton.  84  CaL  444,  449. 

88.  OMISSION  TO  I88VR  IiVFTERS  NOT 
PATAI.  WHIBN  NO  CONDITION  PRECEDENT. 
—It  would  seem  dear  that  a  grant  of  adminis- 
tration must  be  made  by  the  court  to  the 
public  admlalsferator  la  the  particular  case,  as 
well  as  to  others,  and  therefore  the  letters 
would  be  equally  reqaired,  but  where  the  court 
made  a  regular  order  that  letters  should  isaue, 
and  aa  no  bond  or  oath  was  required  as  a 
cendition  precedent*  the  omission  to  issue  let- 
ters waa  not  fataL-*-Beekett  va  Selover,  7  CaL 
214,  888,  48  4km,  Dee.   287. 

84.  OmB  WmriiBD  to  ADaaNlSTRATION 
MAT  SHUBOTi*— The  fact  that  parson  entitled 
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is  permitted  to  make  request  that  adminis- 
tration be  granted  to  person  "not  otherwise 
entitled,"  must  receive  some  consideration  in 
construction  of  statute^  for  it  is  not  to  be  sup- 
posed that  legislature  has  given  such  permis- 
sion merely  to  have  request  denied.  The  evi- 
dent purpose  of  provision  is  to  give  to  one 
entitled  to  administration  power  to  select  some 
competent  person  to  discharge  duties  of  offioa; 
but  to  hold  that  hia  raqaest  la  not  to  be  con- 
sidered, when  resisted  by  one  who  belongs  to 
class  subsequent  In  rank  to  hie  own,  would  be 
to  confine  his  selection  to  some  person  falling 
within  class  immediately  after  his  own.— Es- 
tate of  Bedell,  97  CaL  889,  841,  82  Pac  Rep.  323. 

86.  PERSON  INTBRBSTIOD  PREFERRED 
TO  ONE  NOT* — ^Where  contest  for  letters  of 
administration  is  between  one  Interested  in 
will  and  an  administrator  who  has  no  interest 
in  will,  nor  in  estate,  letters  should  be  granted 
to  party  having  an  interest  in  will. — Estate  of 
Bergin,  100  CaL  876,  878,  84  Pac  ^  Rep.  867; 
Estate  of  Engle,  124  CaL  292,  293,  66  Pac  Rep. 
1022;  Estate  of  Brundage,  141  CaL  588,  641, 
76  Pac  Rep.  174. 

88.  PREFERENCE  OF  INCAPABUS  DIS- 
TRIBUTEE  FOR   ANOinER,   INEFFECTUAIi, 

— If  distributee  is  incapable  of  administering 
upon  an  estate,  his  expressed  preference  for 
appointment  of  another  person  as  administra- 
tor is  of  no  legal  consequence  whatever. — 
Estate  of  Morgan,  68  CaL  243,  245;  Estate  of 
Healy,  122  CaL  162.  166,  64  Pac.  Rep.  736. 

87.  FREFERENTIAI.  ORDER  OF  CULSSBS 
RNTITIiED  RBOARDIJSSS  OF  AGE.— There  is 
nothing  in  terms  of  this  section  declaring*  who 
are  entitled  to  administer,  which  gives  an 
adult  of  any  of  classes  there  mentioned  prefer- 
ence over  minors  of  same  class.  The  section 
simply  designates  by  classes,  generally,  who 
are  entitled  to  administer,  and  prescribes  pref- 
erential order  in  which  classes  are  so  entitled, 
but  makes  no  distinction  among  members  of 
class  on  account  of  minority. — ^Estate  of  Tur- 
ner, 148  CaL  488,  440,  77  Pac  Rep.  144. 

88.  PRIOR  RECtVEST  NOT  MADE  INEF. 
FECTITE  BY   8irB8B<4inDNT  RB44VEST.-*Tha 

request  of  father  for  appointment  of  person 
to  administration,  and  application  thereon  for 
administration,  is  not  rendered  ineffective  by 
subsequent  request  of  father  for  appointment 
of  public  administrator.  Where  father  had 
once  waived  and  relinquished  his  right  to 
administration  in  favor  of  party  whose  ap- 
pointment he  had  requested,  court  was  not 
required  to  pay  any  regard  to  his  subsequent 
request  for  appointment  of  public  admlnistra- 
tor.^Estate  of  BedeU.  97  CaL  839.  848,  88  Pac 
Rep.  823. 

88.  PUBLIC  ADNtlNlSTRATOR  IS  PRE- 
FBRRED  TO  BMUA^tlTB  NOT  BNTITLBD  TO 

SHARE.*— Public  administrator  is  entitled  to 
letters  of  administration  on  estate  of  deceased' 
as  against  relative  not  entitled  to  share  in  dis- 
tribution of  estate. — Estate  of  Elggers,  114  CaL 
464,  444,  46  Pac  Rep.  880;  Estate  of  Healy, 
182  Cal.  148,  164,  64  Pac  Rep.  784. 

48i     REIiATIVB    GOMPBTBNT,    RIOHT    OF, 

ABSOI<UTBtf— Under  this  seotlen  right  of  rela- 
tive possessing  statutory  competency  seems  to 
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be  absolute.— Estate  of  Li  Po  Tai,  108  CaL  484, 
39   Pac.   Rep.  30,  81,  41  Id.   486. 

41«  RIGHT  TO  ADMINISTBRy  OlfliT  fit 
NBXT  OF  KIN  SUCCBBDING^— Under  Statute 
(Probate  Act  8  62)  reffulatlns  estates  of  de- 
ceased persons,  seventh  classifloation  of  per- 
sons entitled  to  administer,  comprlsingr  "any 
other  of  next  of  kin  who  would  be  entitled 
to  share  in  distribution  o£  estate"  must  be 
construed  to  mean  next  of  kin  capable  of 
inheritiniT  or  who  would  be  entitled  to  dis- 
tribution if  there  were  no  other  kindred.— An- 
derson vs.  Potter,  6  Cal.  83,  64;  Estate  of 
Wakefield,  186  Cal.  110.  112,  68  Pac.  Rep.  490. 

42.  SBCOND  ADMINISTRAnPOR  NOT  AP- 
POINTBD  WHILB  FIRST  ACTING*— The  ap- 
pointment of  second  administrator  before  first 
one  is  removed  is  void. — ^Haynes  vs.  Meeks, 
20  Cal.  288;  Estate  of  Hamilton,  84  Cal.  464; 
Estate  of  Moore,  68  Cal.  281,  288,  9  Pac.  Rep. 
164;  Schroeder  vs.  Superior  Court,  70  Cal.  348, 
346,  11  Pac  Rep.  661;  Estate  of  Griffith,  84 
Cal.  107,  23  Pac.  Rep.  628,  24  Id.  881;  Freeman 
vs.  Spencer,  128  Cal.  894,  897,  60  Pac.  Rep.  979; 
Grangrer  vs.  Sheriff,  140  Cal.  190,  194,  78  Pac. 
Rep.  816. 

4S.  SECOND  COUSIN  OF  DECEASBD  NOT 
BNTITIiBD. — ^Where  it  was  proved  at  hearing 
that  Hartenbersr.  to  whom  letters  were  ordered 
to  be  issued,  was  second  cousin  of  deceased; 
that  deceased  had  no  other  relatives  in  this 
country;  that  his  father  and  mother  were  liv- 
ins  in  Hamburg  In  Germany,  it  is  clear  that 
Hartenberg  was  not  entitled  to  succeed  to 
personal  estate  of  deceased  or  any  portion 
thereof,  and  he  was  therefore  not  entitled, 
as  against  public  administrator,  to  letters  of 
administration  of  estate,  and  court  erred  in 
granting  his  petition. — Estate  of  Eggers,  114 
Cal.  464,  466,  46  Pac.  Rep.  880. 

44.  SECTION — Contemplates  only  snecesaloA 
to  personal  property. — By  very  nature  of  pro- 
visions of  this  section,  it  contemplates  only 
cased  where  party  takes  personal  property  by 
succession.  The  isolated  statement  looking 
other  way,  found  In  opinion  rendered  in  Estate 
of  Coan,  182  Cal.  401,  64  Pac.  Rep.  691,  is  not 
authority. — Estate  of  Wakefield,  136  Cal.  110, 
118,  68  Pac.  Rep.  499. 

48.  Inapplicable  where  will  eatltled  to  pro- 
bate< — In  this  state  naming  of  executor  Is  not 
essential  to  validity  of  will.  And  where  de- 
cedent, whose  will  was  entitled  to  be  admitted 
to  probate,  did  not  die  intestate,  this  section 
was  not  applicable,  and  probate  court  in 
granting  letters  of  administration  with  will 
annexed,  was  not  limited  to  order  therein  pre- 
scribed.— Estate  of  Barton,  58  Cal.  638,  540; 
Estate  of  McDonald,  118  Cal.  277,  278,  50  Pac. 
Rep.  899.  See  Estate  of  Von  Bunoken,  120  Cal. 
843,   344,  62   Pao.  Rep.   819. 

49.  SISTBR — ^Preferred  to  brother  who  com- 
veyed  Interest  In  estate. — ^This  section  provides 
that  relatives  of  deceased  are  entitled  to  ad- 
minister "only  when  they  are  entitled  to  suc- 
ceed to  his  personal  estate  or  some  portion 
thereof."  A  son,  having  conveyed  away  all 
interest  In  his  mother's  estate,  was  not,  at 
date  of  contest*  entitled  to  succeed  to  any 
portion  thereof,  and  therefore  not  entitled  to 
administer  on  hit  mother's  estate  In  prefer- 


ence to  his  slster.«-Estate  of  Edson,  148  CaL 
607,  608,  77  Paa  Rep.  461. 

47.  SON^Par«e«  with  xl»hte  to  estate  of 
mother,  eannot  sneeeed^— Where  son  had  parted 
with  all  his  rights  as  heir  of  his  mother,  after 
her  death  and  before  death  of  father,  and  was 
not  entitled  to  succeed  to  any  portion  thereof, 
his  former  interest  in  mother's  estate  must  be 
distributed  to  his  father's  estate,  and  then, 
in  case  there  is  any  of  it  left  after  his  father's 
debts,  funeral  expenses,  expenses  of  adminis- 
tration, and  any  possible  family  allowance  are 
paid,  he  may  hope  to  receive  his  distributive 
share  of  it  under  decree  made  in  estate  of  his 
father.—Estate  of  Bdson,  148  CaL  607,  608,  77 
Pao.  Rep.  461. 

48.  Takes  preeedenee  of  danghter  for  let- 
ters.— ^Where  applications  for  letters  are  made 
by  brother  and  sister  a  finding  that  brother 
and  sister  were  equally  entitled  is  an  errone- 
ous conclusion  of  law;  it  being  found  that  one 
was  a  son  and  other  daughter  of  deceased 
order  should  have  directed  letters  to  issue  to 
son  alone,  as  court  had  no  discretion  to  do 
otherwise  under  terms  of  statute. — Estate  of 
Coan,  138  CaL  401,  408,  64  Pac  Rep.  691. 

4S.  STRANGER  liBOALLT  COMPETENT 
BUT  LETTERS  MAY  BE  RBTOKED.— There  is 

no  incapacity  to  hold  this  office  from  mere  fact 
that  applicant  is  not  of  kin  to  deceased.  On 
contrary,  by  this  section,  stranger  is  legally 
competent,  though  others  are  entitled  to  prior- 
ity, and  by  (Probate  Act  S  67)  S 1893  post 
when  letters  have  been  granted  to  any  other 
person  than  surviving  husband  or  wife, 
brother,  etc.,  any  one  of  them  may  obtain 
revocation  of  letters  by  presenting  to  court 
petition,  eto. — ^Estate  of  Kirtlan,  16  Cal.  162, 
165. 

50.  SURVIVING  HUSBAND  OR  WIFE— 
Poiver  ofy  not  restricted. — ^It  clearly  appears 
that  this  section  contains  no  restriction  what- 
ever on  power  of  surviving  husband  or  wife 
first  to  administer  upon  estate  of  deceased  con- 
sort, or  failing  in  that,  to  request  and  thereby 
have  appointed  some  competent  person  as  ad- 
ministrator.— Estate  of  Stevenson,  73  Cal.  164, 
165,  13  Pac.  Rep.  404;  Estate  of  Allen,  78  CaL 
681.  686,  20  Pac.  Rep.  679;  Estate  of  Dorris, 
93  CaL  611,  613,  29  Pac  Rep.  244;  Estate  of 
Richardson,  120  Cal.  844,  847,  52  Pac.  Rep. 
832. 

01«  Rights  of»  fixed. — Section  1879  post  ac- 
cords to  persons  other  than  surviving  husband 
or  wife  right  of  nominating  an  administrator, 
but  has  no  reference  to  such  husband  or  wife, 
and  their  rights  to  that  matter,  which  are 
fixed  and  determined  by  this  section,  does  not 
confiict  in  any  respect  with  6  1383  post. — Estate 
of  Stevenson,  78  Cal.  164,  166,  18  Pac.  Rep.  404. 

62.  Under  disahtlltleoy  may  nominate. — ^There 
is  no  inconsistency  between  provisions  of  this 
section  and  fi  1869  post.  If  person  nominated 
by  surviving  husband  or  wife  be  incompetent 
under  fi  1869  post  he  should  not  be  appointed. 
If  surviving  husband  or  wife  labored  under 
disabilities  mentioned  in  that  section,  they 
could  not  act,  but  it  would  not  follow  that  they 
might  not  nominate  person  who  could.— Estate 
of  Dorris,  98  Cal.  til,  618,  89  Pae.  Rep.  844. 
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68.  SURVIVING  WIFE  RCMARRIBD  OABT- 
HOT  nominate:  administrator  of  estate  of 
former  husband  after  she  remarried. — Estate  of 
Dorris,  93  CaL  611,  612,  29  Pac.  Rep.  244. 


84.     Waiver  of  rlffht  eanmot  be  wlthdm^ 

Waiver  of  risrht  to  letters  of  administration 
cannot  afterwards  be  withdrawn. — Estate  of 
Kirtlan,  16  Cal.  162,  166;  Estate  of  Moore,  68 
CaL  281,  283,  9  Pac  Rep.  164. 

88*  'WIDOW,  RIGHT  OF,  TO  IjBTTBRS  DB^ 
FENDS  ON  RIGHT  TO  INHERIT.— The  ffrant 
of  letters  of  administration  in  case  of  intestacy 
Is  provided  for  by  this  section.  It  is  to  be 
observed  that  statute  makes  rigrht  of  relatives 
to  administer  depend  upon  question  of  their 
right  to  succeed  in  personal  estate  or  some 
portion  thereot  The  term  "relatives,"  as  used 
in  statute,  is  employed  in  its  generic  sense,  and 
so  as   to   expressly  Include  the  husband   and 


wife  in  the  same  category  with  other  relatives 
therein  enumerated.  The  right  of  widow  to 
letters,  therefore,  depends  upon  whether  she 
is  entitled  to  inherit  any  of  her  husband's 
property. — ^Estate  of  Davis,  106  Cal.  463,  465, 
89  Pac.  Rep.  756;  Estate  of  Edson,  148  Cal.  607, 
608,  77  Pac.  Rep.  461. 

68.  TI^ORD  ^SUCCEED"  REFERS  T^  THOSE 
WHO  TAKE  BY  OPERATION  OF  LAW.— Word 
"succeed"  in  this  section  refers  to  persons  who 
take  property  by  operation  of  law — by  descent, 
by  succession.  This  conclusion  is  fortified  by 
subd.  7  of  this  section,  which  provides  that 
only  next  of  kin,  entitled  to  sharo  in  distribu- 
tion of  estate,  are  entitled  to  administer,  and 
by  this  subdivision  It  is  plainly  indicated  what 
policy  of  law  was  in  enactment  of  subject- 
matter  of  section. — Estate  of  Wakefield,  136 
CaL  110,  112,  68  Paa  Rep.  499;  Estate  of  Eldson, 
148  Cal.  607,  608,  77  Pac.  Rep.  461. 


§1366.  PBEFEBENOE  OF  PERSONS  EQUALLY  ENTITLED.  Of  seyeral 
persons  elaiming  and  equally  entitled  to  administer,  males  must  be  preferred  to 
females,  and  relatiyes  of  the  whole  to  those  of  the  half  blood. 

History:  Enacted  March  11, 1872,  re-enactment  of  S  53  Probate  Act;  amended 
bj  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1|  p.  203,  act 
held  unconstitutional,  see  history,  95  az^te. 

Applied,  dtedy  cowrtmed^  referred  to^  etc,  in:      691  (cited);  Bstate  of  Brundaffe,  141  Cal.  688» 
Estate  of  Coan,  ItS  Cal.  401,  402,  64  Pac  Rep.      641,  76  Pac  Rop.  176   (referred  to). 

§1367.  IN  DISCBETION  OF  OOXTST  TO  APPOINT  ADMINISTRATOB, 
WHEN.  When  there  are  several  persons  equally  entitled  to  the  administration, 
the  court  may  grant  letters  to  one  or  more  of  them;  and  when  a  creditor  is 
claiming  letters  the  court  may,  in  its  discretion,  at  the  request  of  another  creditor, 
grant  letters  to  any  other  person  legally  competent. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  ^4  Probate  Act  as 
amended  1864  (Stats.  1863-4,  p.  368,  §  5) ;  amended  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  204,  act  held  unconstitutional,  see 
history^  95  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Discretion  of  court  hereunder  not  disturbed 

3.  8ame->Of  probate  court  not  disturbed  unleM 

abused. 

1.  APPIilBD,  CITBD»  CONSTRVBDy  RB^ 
PESRRBD  TOy  etc.»  In:  Estate  of  Cotter,  64  CaL 
216,  216  (referred  to);  Estate  of  Coan,  132  Cal. 
401,  402,  64  Pac  Rep.  691  (applied);  Estate  of 
Turner,  143  Cal.  488,  440,  77  Pac.  Rep.  144 
(construed  with  S  1866  ante,  991368,  1369  post). 

Am  to  appolntmemt  of  penone  not  eattiled^ 
see  post  9  1379  and  note. 

S.  DISGRBTION  OF  COURT  HERBUNDER 
HOT  DISTURBBD«— Where  deceased  died  in 
state  of  Virfirlnla,  where  his  will  was  admitted 
to  probate,  and  letters  testamentary  thereon 
were  issued  to  one  named  in  will  as  executor, 
and  authenticated  copy  of  will  was  filed  In 
superior  court  of  city  and  county  of  San  Fran- 
cisco, where  deceased  left  estate,  and  Henry 
P.  Umbsen  petitioned  for  letters  of  adminis- 
tration with  will  annexed,  foreign  executor 
Jolningr  In  petition  and  requesting  nomination 


of  Umbsen,  and  P.  Boland,  public  administrator 
of  the  olty  and  county  of  San  Francisco,  filed 
his  opposition  and  his  petition  that  he  himself 
be  appointed,  and  court  made  its  order  ad- 
mittlner  win  to  probate,  and  appointingr  Umbsen 
administrator  with  will  annexed,  under  this 
section,  discretion  was  vested  in  court,  and 
exercise  of  such  discretion  will  not  be  dis- 
turbed, except  In  case  of  abuse. — Estate  of 
Harrison,  186  Cal.  7,  8,  9,  66  Pac.  Rep.  846. 

S.  Of  probate  court  not  dletnrbed,  nnlcan 
abased.^ — ^Petition  of  next  of  kin,  laboring  un- 
der no  disability,  requestlngr  appointment  of 
administrator,  is  addressed  to  mere  discretion 
of  probate  judgre;  it  does  not  operate  to  super- 
sede claim  of  public  administrator,  otherwise 
established  under  statute,  to  receive  letters  of 
administration,  and,  it  not  appearing:  that  pro- 
bate court,  in  refuslnsr  to  appoint  such  person 
requested,  has  abused  discretion  confided  to 
it  in  terms  by  statute,  order  will  not  be  dis- 
turbed, but  must  be  affirmed. — Estate  of  Mor- 
cran,  63  Cal.  243,  246. 


§  1368.    WHEN  KONOB  OB  INCOMPETENT  ENTITLED,  WHO  APPOINTED 
ADMINISTBATOB.     If  any  person  entitled  to  administration  is  a  minor  or  an 
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incompetent  person,  letters  must  be  granted  to  his  or  her  guardian,  or  any  other 
person  entitled  to  letters  of  admini^tratioQ,  in  the  discretion  of  the  court. 

History:     Enacted  March  11,  1872,  founded  on  $57  Probate  Act  as  amended 
1870  (Stots.  1870,  p.  637,  S  2) ;    amended  Febmaiy  27,  1893,  Stats,  and  Amdts. 
1893,  p.  52 ;    by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  204,  act  held  unconstitutional,  see  historyp  {  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Adult  may  be  excluded  in  favor  of  guardian 
of  minor. 

3.  Amendment  of  1893  applicable  in  contest. 

4.  ''Any   other   person   entitled"  —  Applies  to 
class  as  minor,  if  adult. 

5.  Disqualification   of  minor  removed,  he  maj 
contest. 

6.  Guardian  appointed  in  discretion  of  court. 

7.  Same — Otherwise  one  of  inferior  class. 
A.  Minor    through    his    guardian    has   absohite 

right  to  letters. 
0.  Public  administrator  no  interest  in  estate  by 

virtue  of  ofSce. 
10.  Section  applies  to  persons  in  same  class  as 
minor. 

1.  APPLIBD,  CITED,  GONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  In  Estate  of  Brown,  80  Cal. 
381.  384,  22  Pac.  Rep.  233  (construed  with 
(1354  ante);  Estate  of  Woods,  9f  Cal.  428, 
429,  32  Pac.  Rep.  616  (construed  with  S 1866 
ante,  and  §  1369  post) ;  Estate  of  MclAUffhlln, 
103  Cal.  429,  430,  87  Pac.  Rep.  410  (construed); 
Estate  of  Turner,  148  Cal.  488,  441,  77  Pac. 
Rep.   144   (construed). 

As  to  ffvardlan  of  minor,  see  ante  99  872,  878 
and  notes,  and  post  99 1747,  1769  and  notes. 

2.  ADULT  MAY  BE3  B3XCLUDBD  IN  FAVOR 
OF  GUARDIAN.— Laneruasre  of  this  section 
must  apply  and  be  confined  to  members  of 
same  class  as  minor,  and  as  law  nowhere  con- 
fers any  special  right  upon  an  adult  to  bs 
preferred  In  errant  of  letters  of  administration; 
the  law,  removing  disability  of  minor.  Intended 
to  and  does  place  him  in  same  categrory  of 
persons  entitled,  to  which  adult  belongrs;  guar- 
dian of  minor  may  apply  for  letters  of  admin^ 
istration  notwithstanding  there  are  adults;  thm 
law  places  them  upon  same  plane  of  equality, 
and  court,  in  its  discretion,  may  appoint  guar- 
dian of  minor  to  exclusion  of  adulL-^Estate  of 
Turner,  143  Cal.  438,  443,  77  Pac.  Rep.  144. 

S.  AMBNDMBNT  OF  1899  APPLICABI<B  IH 
CONTRST. — Where  guardian  tiled  petition  tor 
letters  of  administration,  and  public  admints* 
trator  filed  his  petition  therefor,  both  filed  la 
March,  1893,  claim  that  an  amendment  of  Feb- 
ruary, 1898,  was  not  retroactive,  and  was  not 
applicable,  because  "the  rights  of  administra- 
tor had  accrued  and  were  vested  at  date  of 
death  of  said  deceased,  and  no  subsequent  act 
of  legislature  could  serve  to  devest  him  of  his 
right  to  letters  and  to  invest  other  petitioner 
with  that  right,"  cannot  be  maintained.— Estate 
of  MclAUghlin,  103  Cal.  429,  430,  87  Pac  Rep. 
410. 

4.  «ANY  OTHBR  PBRSON  BNTI'HiRD''*- 
Applies  te  clase  ae  ndiiory  If  advlt.—- Members 
of  an  inferior  class  are  never  entitled  to  ad- 
minister when  there  is  member  of  superior 
class  who  is  nat  disqualified,  and  by  auallfylnff 
minor  of  such  superior  class  to  obtain  grant 
through  his  guardian,  legislature  Intended  to 


confer  on  him  no  greater  privilege  than  to 
contest  with  others  of  subordinate  class  f<vf 
dlaorettonary  award  of  grant  of  administra- 
tion. The  expression  "or  any  other  person 
entitled  to  administer"  was  intended  to  and 
does  apply  to  all  persons  entitled  to  administer 
as  being  of  same  class  as  minor  would  be  were 
he  an  adult— Estate  of  Turner,  148  CaX.  488. 
442,  77  Pac  Rep.  144. 

8.  DISaUALIFICATION  OF  MINOR  RB- 
BIOVBD,  HID  HAY  COBTrBST*— The  object  of 
this  section  undoubtedly  Is  to  remove  disquali- 
fication of  minor,  and  place  him,  through  his 
guardian.  In  same  class  as  If  his  minority  did 
not  exist.  The  language  of  section  is  cer- 
tainly capable  of  being  fairly  and  reasonably 
construed  as  removal  of  disqualification  to  full 
extent  that  it  Is  by  9 1869  post  imposed,  and 
to  allow  him,  through  his  guardian  as  his 
representative,  all  rights  to  which  he  would 
be  entitled  were  he  an  adult,  one  of  which 
would  be  to  contest,  on  an  equal  plane  with  all 
members  of  his  class,  for  right  to  administer. — 
Estate  of  Turner,  143  Cal.  488,  441,  77  Pac  Rep. 
144. 

«.  GUARDIAN  APPOINTBD  IN  DISCRB- 
TION  OF  THE  COURT.— The  more  reasonable 
meaning  of  statute  Is,  that  where  there  is  but 
one  person  of  class  entitled,  and  that  person 
Is  minor,  court  has  discretion  to  appoint  his 
guardian  or  any  other  person  entitled.  But 
where  there  are  two  or  more  of  that  class, 
and  one  is  a  minor,  court  has  no  such  discre- 
tion, but  must  appoint  one  of  class  of  age 
of  majority,  if  otherwise  competent  (dis.  op., 
McFarland,  J.). — Estate  of  Turner,  143  CaL 
488,  446.  77  Pac  Rep.  144. 

7.  Otherwise  one  of  taieriev  elaaar— This 
seotlon  doubtless  contemplated  conferring  upon 
minor  of  some  substantial  right,  and  this 
oould  be  best  accomplished  by  placing  him  in 
class  to  which  he  would  belong  if  he  were  an 
adult,  and  upon  equality  with  other  members 
of  that  class,  and  not  by  placing  him  upon 
level  with  members  of  an  Inferior  class.  Under 
any  other  construction  seotion  would  be  held 
to  mean  that  while  guardian  may  apply  be- 
cause his  ward  is  one  of  preferential  class 
who,  but  for  his  minority,  would  be  entitled 
to  administration,  still,  when  he  does  apply, 
court  may  appoint  one  of  inferior  class,  who, 
as  against  minor,  if  an  adult,  would  not  be 
entitled  to  be  heard  at  all;  that  while  minor 
might  be  In  by  superior  right,  he  may  be  out 
by  inferior  displacement.  The  grant  of  such 
vague  and  Illusory  right  was  never  contem- 
plated.^Estate  of  Turner,  148  Cat  488,  443, 
77  Pac  Rep.  144. 

a  MNORt  THROUGH  HM  GUARDIAN* 
HAS    ABSOIiUTB    RIGHT   TO    LETTBR8.— The 

proper  construction  of  this  section  aocerds 
minor,  through  his  guardian,  absolute  right 
to  letters  of  administration  when  he  Is   sole 
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representative  of  his  olasa,  which  cannot  be 
If  those  outside  that  class — ^persons  of  an  In- 
ferior srrade— are  entitled  to  be  considered 
under  oategrory  of  ''other  persons  entitled."— 
Estate  of  Turner,  148  Cal.  488,  448,  77  Pac 
Rep.   144. 

•.  PUBUC  ADmNISTBATOR  NO  INTBB- 
E8T  Uf  BSTATB  BY  TIRTUB  OF  OFFICB.— 

A  public  administrator  does  not,  by  virtue  of 
his  office  or  by  tLling  petition  for  letters  of 
administration  upon  estate  of  decedent,  ac- 
quire any  Interest  In  estate,  or  In  commissions 
to  be  earned  by  admlnlsterlnsr  upon  It.  Status 
at  time  of  srrant  of  administration  determines 
his  competency. — Estate  of  McLaughlin,  103 
CaL  429.  430,  37  Pac.  Rep.  410. 

10.  SKCTION  APPLIBS  TO  PISRSON  IS 
SAMB  GLASS  AS  MINOR.— The  words  "let- 
ters must  be  sranted  to  his  or  her  guardian. 


or  any  other  person  entitled  to  letters  of 
administration  In  discretion  of  the  court,"  do 
not  indicate  Intention  to  remove  disqualifica- 
tion Imposed  by  8  1869  post,  nor  place  adult  In 
any  more  favorable  position  than  minor.  Use 
of  these  words  undoubtedly  contemplated  that 
there  mlgrht  be  other  persons  who  would  be 
entitled  to  letters.  Such  persons  are  referred 
to  generally,  without  any  discrimination  as  tc 
whether  they  may  be  adults  or  minors  other 
than  applicant,  or  incompetents  represented 
by  ffuardlans,  and  as  term  "or  any  other  per- 
son entitled"  Is  general,  In  Its  designation  of 
persons,  it  must  either  apply  to  persons  In 
same  class  as  minor,  or  to  persons  In  Inferior 
classes  who,  as  provided  In  8 1366  ante,  are 
entitled.  In  absence  of  others  having  superior 
rights,  to  grant  of  letters. — Estate  of  Turner, 
148  Cal.  488,  441,  77  Pac.  Rep.  144. 


§1368.    WHO  ARE  INCOMPETENT  TO  ACT  AS  ADMINISTRATOBS.    No 

person  is  competent  or  entitled  to  serve  as  administrator  or  administratrix  who  is : 

1.  Under  the  age  of  majority. 

2.  Not  a  bona  fide  resident  of  the  state. 

3.  Convicted  of  an  infamous  crime. 

4.  Adjudged  by  the  court  incompetent  to  execute  the  duties  of  the  trust  by  reason 

of  drunkenness,  improvidence,  or  want  of  understanding  or  integrity. 

History:     Eoaeted  March  11,   1872,  re-enaetmeiit  of   $55  Probate  Aet  as 
amended  1861  (Stats.  1861,  p.  632) ;  amended  April  1,  1878,  Code  Amdta.  1877-8, 

P- 


112. 


1, 2.  Applied,  eited,  eonstmed,  referred  to. 

3.  Competeney  —  Established  by  one  an  heir, 

resident,  and  of  age. 

4.  Same-^-Questioned  by  raising  an  issue. 

5.  Contestants  for  letters  all  on  same  footing. 

6.  Disqualifications   cannot    be   added   to   by 

courts. 

7.  Facts  of  competency  alleged,  burden  on  pe- 

tition for  revocation. 

8.  InfideUty  in  marriage  is  not  lack  of  integ- 

rity. 

9.  Minor  cannot  serve,  but  his  guardian  may. 

10.  Minor's  disability  removed,  by  conferring 

right  upon  guardian. 

11.  Non-resiaent   executor   appointed   executor, 

but  not  administrator. 

12.  Same— >  Father  cannot  serve,  nor  nominate 

administrator. 

13.  Non-resident    is    incompetent    in    spite    of 

S  1379  post. 

14.  Petitioner  must  allege,  what. 

15.  Public   administrator   takes   precedence   of 

nominee  of  non-resident. 

16.  Besidence  six  years,  with  intention  to  make 

it  home,  makes  resident. 

17.  Bevocation — Petition  for,  not  to  allege  non- 

existence of  disqualifications. 

18.  Want   of   understanding  not   ignorance   of 

reading  or  writing. 

19.  Wife  having  lost  her  residence  cannot  obtain 

letters. 

1.  APPIilBD,  CTTBD,  CONSTITUED,  RB- 
nBRRBD  TO,  etc.  1.  Code  Section. — Estate  of 
Cotter,  54  Cal.  216,  217  (construed  with  91365 
ante  and  9  1879  post) ;  fiSstate  of  Beech,  63  Cal. 
458,  459  (construed  with  8  1879  post) ;  Estate  of 
Stevenson,   78   Cal.   164.   166,   18  Pac.  Bep.   404 


(construed); -Estate  of  Brown,  80  Cal.  381,  884. 
22  Pac.  Rep.  288  (construed  with  9S  1854,  1868 
ante);  Estate  of  Carmody,  88  Cal.  616,  620, 
26  Pac.  Rep.  373  (applied) ;  Estate  of  Muerslng, 
103  Cal.  586,  588,  87  Pac  Rep.  520  (construed); 
Estate  of  Donovan,  104  Cal.  623,  624.  38  Pac. 
Rep.  456  (construed  with  S  1379  post) ;  Estate 
of  Connors.  110  Cal.  408.  410.  42  Pac.  Rep.  906 
(cited);  Estate  of  Weed,  120.  Cal.  684,  638.  62 
Pac  Rep.  30  (construed);  Estate  of  Kelley, 
122  Cal.  879,  881,  66  Pac.  Rep.  136  (cited); 
Estate  of  Gordon,  142  Cal.  125.  130,  76  Pac 
Rep.  678  (construed  with  S9 1383,  1886  post); 
Estate  of  Turner,  148  Cal.  438.  441,  445.  77 
*Pac    Rep.    144    (construed    with    91866    ante). 

2.  Same  —  X  Probate  Act  8  S5.  —  Estate  of 
Pacheco,  28  CaL  476.  480   (construed). 

Am  to  eollateral  attaek  apoa  appolntmeat 
bccaiise  of  ^raat  of  compoteacy  of  admlaletra- 
tor,  see  monoffraphio  note  81  Am.  St.  Rep.  559, 
660. 


Aa  to  coBipcteaey  of  adatlatstrator  vaqvoa- 
ttoaabla  after  isaoaaeo  of  letters,  see  mono- 
sraphio  note  81  Am.  St.  Rep.  659,  660. 

Aa  to  revoeatlon  of  lettora  of  admlalstratloB, 

see  post  9  1888  and  note. 

8.  COHPIOTBNCY — ^Establlsbed  by  one  aa 
heir,  realdent,  and  of  ase. — ^When  one  has  shown 
that  he  Is  an  heir  at  law,  resident  of  state,  and 
of  affe  of  majority,  his  competency  is  estab- 
lished. This  is  true  of  all  matters  concerning 
Which  law  raises  no  presumption,  and  as  .  to 
existence  of  any  other  matters  which  mlgrht 
disqualify  him,  law  raises  presumption  In  his 
favor  of  their  non-existence. — Estate  of  (xordon, 
142  Cal.  125,  182,  76  Pac  Rep.  672. 
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4.  (inestloned  hy  ralslnff  an  Isaae. — Where 
contestant  desires  to  question  personal  com- 
petency of  petitioner  for  letters,  it  devolves 
upon  him  to  make  issue  as  to  any  particular 
disqualification,  by  setting:  up  in  his  answer 
its  existence.  He  is  not  entitled  to  be  heard 
to  overcome  presumption  agrainst  Its  existence 
unless  he  does  so.  It  is  of  no  moment  to 
say  that  petitioner  should  have  at  least  al- 
legred  greneral  competency.  Such  an  allegation 
would  not  aid  him. — Estate  of  Gordon,  142  Cal. 
125,  182,  75  Pac.  Rep.  672. 

6.  CONTESTANTS  FOR  LETTERS,  ALL  ON 
SAME  FOOTING.— <A  public  administrator, 
or  any  one  who  is  not  In  position  to  contest 
absolute  riffht  of  another  to  administration, 
cannot  stand  upon  different  or  better  footing 
t  .an  person  contesting  an  origrlnal  application 
for  letters  of  administration.  Where  such  ap- 
plication is  originally  made,  any  person  con- 
testing such  right  on  ground  of  incompetency 
of  applicant,  must  allege  his  grounds  of  in- 
competency, and  necessarily  burden  of  proof 
is  upon  him  to  establish  his  allegations  in 
that  regard.— Estate  of  Gordon,  142  Cal.  125, 
132.  75   Pac.  Rep.   672. 

«.  DISQUALIFICATIONS  CANNOT  BE  AD- 
DED TO  BY  COURTS.— This  section  prescribes 
grounds  which  render  one  Incompetent  to  serve 
as  administrator,  and  courts  have  no  right  to 
add  to  disqualification  prescribed  by  legislature. 
—Estate  of  Bauquler,  88  Cal.  802.  812,  26  Pao. 
Rep.  178,  532;  Estate  of  Muersing,  108  Cal.  686, 

687,  87  Pac.  Rep.   520. 

7.  FACTS  OF  COMPETENCY  ALLEGED, 
BURDEN  ON  PETITIONER  FOR  REVOCATION. 

— Where  petitioner  has  alleged  his  general 
competency  in  addition  to  special  allegation 
of  residence  and  age  as  to  all  other  matters 
specified  in  this  section,  he  can  rest  upon  pre- 
sumption in  his  favor  as  to  their  non-existence, 
casting  burden  of  proof  as  to  such  matters 
where  law  contemplated  it  should  be  cast  upon 
petitioner  for  revocation  of  his  letters. — Estate 
of  Gordon,   142  Cal.   126,  132,  76  Pac.  Rep.  672. 

8.  INFIDELITY  IN  MARRIAGE  IS  NOT 
LACK  OF  INTEGRITY.— In  contest  for  letters 
of  administration,  it  appeared  that  Rose  New- . 
man,  and  deceased,  intermarried  in  New  Hamp- 
shire in  1866.  He  came  to  California,  and  she* 
knowing  that  her  husband  was  still  alive, 
went  through  the  form  of  marriage  with  one 
Colburn,  and  lived  with  him  15  years,  when 
he  died.  Newman  thereafter  died  Intestate, 
and  it  is  now  said  that  the  evidence  sl^ows 
that  petitioner.  Rose  Newman,  lacks  integrity, 
and  therefore  should  not  be  appointed  admini* 
stratrlx.  She  was  shown  to  have  been  un- 
faithful wife,  and  to  have  violated  marriage 
obligation,  but  that  does  not  tend  to  show 
lack  of  Integrity  within  meaning  of  statute, 
and  letters  of  administration  were  properly 
granted   to   her. — Estate   of  Newman,   124   Cal. 

688,  693,  57  Pac.  Rep.  686,  45  L.  R.  A.  780. 

9.  MINOR  CANNOT  SERVE,  BUT  HIS 
GUARDIAN  MAY.— The  preference  which.  In 
absence  of  8 1368  ante,  is  given  to  adults 
springs  from  this  section,  because  by  this 
latter  section,  minor  Is  declared  incompetent 
and    not    entitled    to    serve    as    administrator. 

•'^hlfl  dlsnuallflcatlon  is  general  and  absolute  in 


all  cases  and  as  to  all  classes,  and  but  for  1 1868 
ante,  a  minor  would  hav.e  no  right  in  any 
instance  to  apply  for  letters.  In  fact,  he  has 
none  now.  His  personal  disqualification  re- 
mains; he  cannot  serve,  but  his  guardian  as 
his  representative  may. — Estate  of  Turner,  14S, 
Cal.  438,  441,  77  Pac.  Rep.  144. 

10.  MINOR'S  DISABILITY  REMOVED^  BY 
CONFERRING     RIGHT     UPON     GUARDIAN.— 

The  language  of  this  section  is  general  in  Its 
nature,  and  unrestricted  in  its  terms.  It  confers 
right  In  behalf  of  one  member  of  class;  re- 
moves his  disability  to  extent  that  It  confers 
upon  his  guardian  right  to  which,  save  for  his 
minority,  he  would  be  himself  entitled,  and 
In  furtherance  of  that  right  to  uphold  It.  The 
language  of  the  section  should  be  liberally, 
rather  than  restrlctlvely,  construed.  There  Is 
certainly  nothing  in  wording  of  section  which 
tends  to  restrict  its  application. — Estate  of 
Turner,   148  Cal.  438,  440,  77   Paa  Rep.'  144. 

11.  NON-RESIDENT  —  Bxecntor  appointed 
exeentor,  but  not  administrator. — While  statute 
authorizes  issuance  of  letters  testamentary  to 
non-resident  exeoutor,  it  does  not  entitle  him 
to  letters  of  administration,  or  give  him  right 
to  nominate  administrator  with  will  annexed. — 
Estate  of  Beech,  68  Cal.  458;  Estate  of  Richard- 
son, 120  Cal.  344,  62  Pac.  Rep.  832;  Estate  of 
Brundage.  141  Cal.  53^,  541,  75  Pac  Rep.  176. 

12.  Father  eannot  sen'e»  nor  nominate  ad* 
minlstmtor. — In  case  where  father  lived  in 
Holland,  and  upon  death  of  ^is  son,  sent  cable- 
gram requesting  appointment  of  party  as  ad- 
ministrator of  estate,  conceding  that  this  was 
an  authorized  way  to  make  such  request,  and 
that  it  was  properly  before  court  for  considera- 
tion, it  had  no  legal  significance.  The  father 
not  being  resident  of  state  was  not  competent 
or  entitled  to  serve  as  administrator,  and  being 
incapable  himself  of  administering,  it  was  not 
competent  for  him  to  nominate  administrator. — 
Estate  of  Muersing,  108  Cal.  586,  587,  37  Pac. 
Rep.  520. 

18.  NON-RESIDENT  IS  INCOMPETENT,  IN 
SPITE  OF  8  1ST9  post«— This  section  declares  that 
no  person  is  competent  or  entitled  to  serve 
as  administrator  who  is  not  bona  fide  resident 
of  this  state,  and  8 1379  post  does  not  ex- 
pressly declare  that  any  person  who  is  not 
bona  fide  resident  of  state  shall  be  competent 
or  entitled  to  so  serve.  But  "the  person  so  en- 
titled" never  can  be  non-resident  so  long  as 
clause  quoted  from  this  section  stands  un- 
repealed, so  the  legislature  appears  to  have 
provided  for  contingency  which  cannot  arise 
under  law  as  thus  existing,  and  until  that 
contingency  does  arise  latter  clause  of  8  1879 
post  must  remain  practically  inoperative. — 
Estate  of  Beech,  63  Cal.  458,  459;  Estate  of 
Hyde,  64  Cal.  228,  30  Pac  Rep.  804;  Estate 
of  Muersing,  103  Cal.  585,  587,  37  Pac.  Rep. 
620;  Estate  of  Brundage,  141  Cal.  538,  541,  542, 
75  Pac.  Rep.  175. 

14.     PETITIONER  MUST  AI.LEGE  WHAT.— 

It  is  only  necessary  for  petitioner  to  allege  in 
his  petition  existence  of  those  matters  con- 
cerning which  no  presumption  of  law  is 
Indulged  in  his  favor,  and  where  such  pre- 
sumption exists  It  is  neither  necessary  to 
allege  matters  in  aid  of  such  presumption  nor 
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<lo«8  lAW  cast  upon  petitioner  burden  of  prov- 
ing them.— Estate  of  Gordon*  142  Cal.  125,  131, 
7S  Pac  Rep.   672. 

IB.  PUBUC  ADMINISTRATOR  TAKES 
PRBCBDENCB  OF  NOMINEE  OF  NON-RESI« 
DENT. — Where  application  was  made  for  let- 
ters of  administration  by  public  administrator, 
and  one  also  upon  written  request  of  son  of 
deceased,  never  resident  of  California  but  resi- 
dent of  kingdom  of  Great  Britain,  askinff 
appointment  of  another  person  as  adminis- 
trator with  will  annexed,  decision  of  court 
below  m  favor  of  public  administrator  was 
correct.— Estate  of  Beech.  68  Cal.  468.  459. 

IS.  RESIDENCE  SIX  YEARS,  WITH  IN- 
TENTION TO  MAKE  IT  HOME,  MAKES  RESI- 
DENT.— Where  it  appears  that  party  has 
resided  In  this  state  for  some  six  years  past, 
and  came  with  intention  of  making  it  his 
permanent  home  and  residence,  and  has  done 
so,  and  upon  his  arrival  here  lived  In  San 
Francisco  one  year  and  half,  and  afterwards 
In  Soldiers'  Home  at  Yountville  three  months, 
later  at  ranch  In  Napa  County  about  year  and 
one  half,  and  then  returned  to  San  Francisco, 
where  he  remained  until  he  entered  Soldiers' 
Home  at  Santa  Monica,  where  he  has  remained 
ever  since,  and  his  departure  to  enter  said 
Home  was  some  six  months  prior  to  time  when 
his  application  for  letters  came  on  to  be  heard, 
and  that  he  went  to  home  to  save  expenses, 
this  is  evidence  that  party  was  bona  fide  resi- 
dent of  state  and  entitled  to  letters  of  admin- 
istration.—Estate  of  Gordon,  142  Cal.  126,  128, 
75  Pac   Rep.  672. 

17.  REVOCATION— Petltien  fer,  not  to  al- 
lese  Boa-eaKlsteaee  of  dlaqaaltflcatlon. — It  is 
not    necessary    in    petition    for    revocation    of 


letters  that  petitioner  allege,  not  only  that 
he  is  bona  fide  resident  of  state  and  of  the 
age  of  majority,  but  also  non-existence  of  all 
other  matters  which  under  this  section  would 
otherwise  disqualify  him — to  allegre  that  he 
has  not  been  convicted  of  an  infamous  crime, 
and  is  not  a  drunkard,  improvident,  or  want- 
ins  in  understandingr  or  integrity.  He  is  re- 
quired to  make  general  allegation  of  compe- 
tency, but  burden  of  proving  competency,  to 
extent  of  showing  non-existence  of  all  these 
disqualifying'  conditions,  is  not  cast  upon  peti- 
tioner.— Estate  of  Gordon,  142  Cal.  126,  130.  76 
Pac.  Rep.  672. 

18.  WANT  OF  UNDERSTANDING,  NOT 
IGNORANCE    OF    READING    OR    WRITING.— 

Where,  on  hearing  of  petition  for  letters  of 
administration,  it  was  admitted  that  one  of 
applicants  could  not  write,  nor  speak  English 
language,  that  she  could  not  read  nor  write 
Spanish;  that  she  was  sixty-nine  years  old. 
a  Califomlan  by  birth,  and  daughter  of  the 
Intestate,  these  facts  do  not  show  any  want 
of  understanding  within  statute.  It  is  true 
they  may  render  it  difficult  for  her  to  perform 
her  duties  properly,  if  they  do  not  render  it 
impossible. — Estate  of  Pacheco,  23  Cal.  476,  480. 

IS.  WIFE  HATING  LOST  HER  RESIDENCE 
CANNOT  OBTAIN  UBTTTERS.— The  facts  of 
this  case,  being  properly  interpreted  as  show- 
ing petitioner  was  not  bona  fide  resident  of 
state,  when  her  petition  was  filed,  nor  at  time 
of  trial  of  contest  for  letters,  she  having  lost 
her  former  residence  in  California  when  she 
and  her  husband  left  state  in  1891  and  went 
east  to  live,  her  application  for  letters  was 
properly  denied.— Estate  of  Weed,  120  Cal.  634. 
639,  52  Pac.  Rep.  80. 


S1370.  MATlRTWn  WOMAN  MAT  BE  ADMINI8TRATBIX.  A  married 
woman  may  be  appointed  administratrix.  When  an  unmarried  woman  appointed 
administratrix  marries,  her  authority  is  not  thereby  extinguished. 

History:  Enacted  March  11,  1872,  re-enactment  of  1 56  Probate  Act  as 
amended  1866  (Stats.  1866,  p.  765),  1870  (Stats.  1870,  p.  636),  and  1872  (Stats. 
1871-2,  p.  94);  amended  February  24,  1891,  Stats,  and  Amdta.  1891,  p.  11, 
eliminating  the  prohibitions  against  married  women. 

AppUedy   elted,   eosstraedy   referred   to,   eta.  As  to  married  woauui  as  ezeentrlz,  see  ante 

In:   Bstate  of  Dow,   182  CaL  209,  210,  811.  64      11868  and  nota. 
Paa  Rep.  408  (applied). 


ARTICLE  IV. 

PETITION    AND    CONTEST    FOR   LETTERa    AND    ACTION    THEREON. 


11371.  Applications,  how  made. 

1 1372.  When  granted. 

S 1378.    Clerk  of  court  must  set  daj'for  hearing. 

Notice  of  application. 
{ 1374.    Contesting  application. 
{ 1375.    Hearing  of  application. 


1 1376.    Eridenee  of  notiee. 

S  1377.    Grant  to  any  applicant. 

S  1378.  What  proofs  must  be  made  before  grant- 
ing letters  of  administration. 

S1379.  Letters  may  be  granted  to  others  than 
those  entitled. 


§  1371.  APPLICATIONS,  HOW  MADE.  Petitions  for  letters  of  administration 
must  be  in  writing,  signed  by  the  applicant  or  his  counsel,  and  filed  with  the  clerk 
of  the  court,  stating  the  facts  essential  to  give  the  court  jurisdiction  of  the  case, 
and  when  known  to  the  applicant,  he  must  state  the  names,  ages,  and  residence  of 
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the  heirs  of  the  decedent,  and  the  value  and  character  of  the  property.  If  the 
jurisdictional  facts  existed,  but  are  not  fully  set  forth  in  the  petition,  and  are  after- 
ward proved  in  the  course  of  administration,  the  decree  or  order  of  administration 
and  subsequent  proceedings  are  not  void  on  account  of  such  want  of  jurisdictional 
averments. 

History:  Enacted  Mareh  11,  1872,  SDbstantial  re-enaetmeiit  of  $58  Probate 
Act  as  amended  1861  (Stats.  1861,  p.  631,  S  19) ;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  204,  act  held  nnconstitutional, 
see  history,  $  5  ante. 

1,2.  Applied,  cited,  constmed,  referred  to. 

3.  Application  for  letters— -Cannot  be  oraL 

4.  Same — Must  be  in  writing  and  state  juris- 

dictional facts. 

5.  Same — To  aver  only  matters  not  presumed. 
6w  Decision  determining  jurisdiction  cannot  be 

collaterally  attacked. 
7-9.  Exclusive  jurisdiction  in  eounty  where  peti- 
tion first  filed. 

10.  Jurisdiction  of  estate — Continues  where  first 

secured. 

11.  Jurisdictional   facts,   not   value   of   estate, 

give  jurisdiction. 

12.  Letters  issued  where  application  first  made, 

valid. 

13.  Question  of  which  court  depends  upon  stat- 

ute. 

14.  Wife,  interest  of,  in  community  property 

intangible. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.^-1.  Code  ■cetlon.—Duff  vs. 
Duff,  71  Cal.  613.  622.  12  Pac.  Rep.  670  (cited); 
Estate  of  Pingrree,  100  Cal.  78.  80.  84  Pac  Rep. 
621  (cited);  Duncan  vs.  Superior  Court,  81  Cal. 
Dec.  86d,  871.  84  Pac.  Rep.  767.   (construed). 

2.  Same— 2.  Probate  Act  958.— Beckett  vs. 
Selover.  7  Gal.  216.  234.  68  Am.  Dec.  287  (con- 
strued); Lucas  vs.  Todd.  28  Cal.  182.  186  (con- 
strued). 

As  to  antborlty  ^  bosband,  or  ywfte,  or  next 
of  kin,  to  withdraw  deposit  ivbea  not  exceed* 
ins  five  bnndred  dollars,  ^ritbont  letters  of 
administration,  see  Stats.  1895  p.  32,  HBN- 
NING'S  GBNERAL  LAWS  p.  440. 

As  to  «sonclanlTeness  of  recital  of  facts  an* 
tborisias  srant  of  letters,  see  monosrraphlc 
note  81  Am.  St.  Rep.  636-542. 

As  to  eonnty  In  wblcb  to  make  amplication 
for  letters,  see   ante  S  1294   and   note. 

As  to  srant  void  after  a  srreat  lapse  of  time, 
see  monographic  note  81  Am.  St.  Rep.  669. 

As  to  bearing  of  application,  see  post  ft  1375 
and  note. 

As  to  bow  orders  and  decrees  are  to  be  en- 
tered in  tbe  minvtes,  see  post  S  1704  and  note. 

As  to  letters  void  wben  granted  in  covnty 
of  wbicb  decedent  vras  not  resident,  see  mono* 
Srraphlc  note  81  Am.  St.  Rep.  549-552. 

As  to  orders  not  beinar  reanlred  to  recite 
facts,  see  post  9  1704  and  note. 

As  to  place  of  principal  administration,  see 
monographic  note  45  Am.  St.  Rep.  664. 

As  to  proofs  to  be  made  before  vrantlns 
letters,  see  post  9  1378  and  note. 

As  to  second  srant  of  letters,  wben  void,  see 
monosrraphic  note  81  Am.  St.  Rep.  646-648. 

As  to  wben  defeetlTe  petition  wiU  not  svp- 
port  srrant  of  letters,  see  monographic  note  81 
Am.  St.  Rep.  664. 


&  APPLICATION  FOR  LBTTBR9— Cam 
be  oral.— An  application  must  necessarily  pre- 
cede hearing.  Statute  fully  prescribes  man- 
ner and  form  of  makins  of  such  application. 
It  cannot  be  oral,  but  "must  be  in  writing, 
sigrned  by  applicant  or  his  counsel,  and  filed 
with  clerk  of  court,  statins  facts  essential  to 
«ive  court  Jurisdiction  of  case." — Dungran  vs. 
Superior  Court,  31  Cal.  Dec  869,  871.  84  Pac. 
Rep.   767. 

4.  Must  be  la  wxltlns  and  state  Jurisdic- 
tional facts. — ^Application  for  letters  of  admin- 
istration must  be  In  wrltinff,  signed  by  appli- 
cant, and  must  state  facts  essential  to  give 
court  jurir miction  of  case.  Jorlsdlotlonal  facts 
in  case  are  the  death  and  residence  of  de- 
ceased.-^Beckett  vs.  Selover,  7  Cal.  216.  288,  68 
Am.  Dec.  287. 

8.    To    aver   only    matters    not    presnmed. — 

While  it  is  true  that  person  is  not  entitled  to 
letters  of  administration  who  comes  within 
any  of  disqualifications  specifically  set  forth 
in  9  1369  ante,  yet  it  is  necessary  for  petitioner 
to  allege  in  petition  only  existence  of  those 
matters  concerning  which  no  presumption  of 
law  Is  Indulged  in  his  favor. — Estate  of  Cor- 
don. 142  Cal.  126.  131.  76  Pac.  Rep.  672. 

«.  DBCIBION  DBTBRMINING  JtJRISDIC- 
TION  CANNOT  BB  COLLATBRALLY  AT- 
TACKED.—Where  petition  for  letters,  filed  in 
Tulare  County,  alleged  existence  of  an  estate 
therein,  question  of  that  allegation  was  one 
which  Tulare  court  had  exclusive  Jurisdiction 
to  determine,  subject  only  to  review  on  appeal. 
While  existence  of  estate  in  such  county  was 
essential  to  Jurisdiction,  it  Is  one  of  those 
Jurisdictional  facts  which  Tulare  court  had 
to  determine  from  evidence  produced  before 
it,  and  its  decision  upon  that  point  would  be 
entitled  to  same  presumption  of  verity  as  Its 
decision  upon  any  other  point,  and  therefore 
could  not  be  collaterally  attacked. — Dungan 
vs.  Superior  Court,  81  Cal.  Dec.  869.  871.  84 
Pac.  Rep.   767. 

7.  BXCLUSITB  JXIRISDICTION  IN  COUNTY 
WHBRD  PETITION  FIRST  FILED.— Although 
prior  to  making  of  any  application  for  letters, 
two  or  more  courts  may  have  concurrent  Juris- 
diction to  receive  and  entertain  an  applica- 
tion, county  of  exclusive  Jurisdiction  for 
settlement  of  estate  is  as  definitely  and  pre- 
cisely fixed  by  legislature  as  it  Is  in  case  of 
resident  of  this  state,  where  exclusive  Juris- 
diction is  declared  to  be  the  county  of  which 
deceased  was  resident,  at  time  of  his  death. 
As  to  meaning  of  words  "in  which  application 
is  first  made"  (8  1294  subd.  1  ante).  In  view  of 
H  1871-1879,  the  filing  of  proper  petition  with 
clerk  of  superior  court  constitutes  making  the 


Tit.  XI,  eh.  I1I»  art.  nr. J       JURISDIGTIOIV    OF    BSTATtt— WIFE'S    INTESRBST.  (1849)       11879 


application. — ^Dunir&n  ▼■•  Superior  Court,  81 
CaL  Dec.  369.  371.  84  Pao.  Rep.  767. 

8.  Effect  of  decleions  plainly  la  that  juris- 
diction  in  cases  where  applications  are  made 
to  two  different  superior  courts  of  state  at- 
taches, upon  fllinsr  of  first  petition,  to  superion 
court  In  which  petition  is  filed  and  continues 
durinff  pendency  of  proceedinsr  thus  instituted. 
and  that  this  jurisdiction  is  exclusive,  preclud- 
ingr  any  other  court  from  effectually  acting  in 
matter;  in  other  words,  that  during  pendency 
of  such  proceeding,  action  by  any  other  court 
is  without,  and  in  excess  of.  Its  power.— 
Dunsran  vs.  Superior  Court,  81  Cal.  Dec.  869. 
872.  84  Pac  Rep.  767. 

•.  Same — ^There  cannot  be  two  valid  admin- 
istrations at  the  same  time  In  this  state. 
When  any  superior  court  has  acquired  juris- 
diction in  matter  of  deceased  person,  that 
jurisdiction  is  exclusive.— Estate  of  Qrifflth,  84 
Cal.  107.  110.  28  Pac.  Rep.  628,  24  Id.  381; 
Dunffan  vs»  Superior  Court,  81  CaL  Dec.  869. 
370.  84  Pac.  Rep.  767. 

1«.  JCRISDlCnraolf  of  ESTAT'B--OoMtlBae« 
wkcre  ftrst  acciiTedii — ^Where,  prior  to  time 
when  proceedinfiTs  were  inaugrurated  in  supe- 
rior court  of  San  Joaquin  County,  which  led  to 
appointment  of  general  administrator  of  estate 
of  deceased,  superior  court  of  Sacramento 
County  had  appointed  another  as  special  ad- 
ministrator of  said  estate,  the  facts  appearing 
at  hearing"  of  petition  for  general  letters  in 
Sacramento  County,  the  latter  court  should 
have  given  way,  have  refused  to  grant  petition, 
and  have  allowed  court  of  San  Joaquin  County 
to  conduct  further  administration  of  estate.** 
Estate  of  Damke,  138  Cal.  430,  482,  65  Pac. 
Rep.  889.  See  Estate  of  Damke,  138  Cal.  438. 
435.  6S  Paa  Rep.  888. 

11.     JURISDICnoiVAL  FACTS,  NOT  VAIiUST 
OF      BSTATB,      GIVB      JI7RISDIOTION.  —  The 

amount  and  value  of  an  estate  are  not  juris- 
dictional facts,  and  petition  for  letters  of  ad- 
ministration .de  bonis  non,  which  states  all 
jurisdictional  facts,  gives  court  jurisdiction 
of  case. — ^Luoas  vs.  Todd,  88  Cal.  182,  186. 


12.  liETTESlS  ISSUED  WHEKB  AFFUCA- 
TION  FIRST  MADE,  VALID.— Where  applica- 
tions were  made  in  two  different  counties, 
Alameda  and  San  Joaquin,  upon  conflicting 
claims  as  to  fact  of  residence,  superior  court 
of  San  Joaquin  County,  in  which  petition  was 
first  filed,  had  exclusive  jurisdiction  to  deter- 
mine question  of  residence,  and  courts  of 
other  counties  must  abide  by  determination  of 
that  court,  which  was  reviewable  only  upon 
appeal.— Estate  of  Griffith,  84  Cal.  107.  110,  28 
Pac.  Rep.  628,  24  Id.  881;  Estate  of  Damke, 
188  Cal.  430,  66  Pac.  Rep.  889;  Estate  of  Latour, 
140  Cal.  414,  426,  73  Pac.  Rep.  1070.  74  Id. 
441;  Dungan  vs.  Superior  Court,  81  Cal.  Dec. 
369,  372,  84  Pac.  Rep.  767. 

IS.  arESTION  OF  WHICH  COURT  DE- 
PENDS UPON  STATUTE.— Question  of  which 
superior  court,  where  application  has  been 
made  In  more  than  one,  shall  take  jurisdiction, 
is  simply  one  of  construction  of  statute.  Con- 
stitution confers  jurisdiction  in  "all  matters 
of  probate"  upon  superior  court,  but  this  does 
not  mean  that  all  superior  courts  in  state 
shall  have  concurrent  jurisdiction  In,  every 
particular  probate  matter,  and,  where  appli- 
cation is  first  made  in  one  county  for  letters 
of  administration,  thereby.  If  any  part  of 
estate  of  decedent  was  situated  therein,  supe- 
rior court  of  that  county  obtained  jurisdiction 
of  settlement  of  said  estate. — Dungan  vs.  Su- 
perior Court,  81  Cal.  Dec.  869,  371,  84  Pac.  Rep. 
767. 

14.  WIFE,  INTEREST  OF,  IN  COMMUNTTT 
PROPERTY  INTANGIBLE.— Upon  the  dissolu- 
tion of  a  marriage  by  the  death  of  the  wife, 
under  our  statute,  husband  has  exclusive  right 
to  administer  community  estate,  and  only 
character  in  which  he  can  do  so  Is  that  of 
survivor.  No  other  mode  of  settlement  has 
been  provided,  and  there  is  nothing  sufficiently 
tangible  in  interest  of  wife  to  become  subject 
of  proceedings  in  probate  under  existing  laws. 
Such  interest  constitutes  neither  legal  nor  an 
equitable  estate,  and  there  is  nothing  In  it 
for  court  of  probate  to  aot  upon. — ^Packard  vs. 
Arellanos,  17  Cal.  626,  641. 


§  1372.  WHEN  GRANTED.  Letters  of  administration  may  be  granted  by  the 
court  at  any  time  appointed  for  the  hearing  of  the  application,  or  at  any  time  to 
which  the  hearing  is  continued  or  postponed. 

History:     Enacted  March  11, 1872,  re-enaetment  of  S  ^9  Probate  Aet;  amended 
April  16, 1890,  Code  Amdtar.  1880  (C.  C.  P.  pt.),  p.  79. 

1.  Applied,  cited,  eonstrued,  zef  erred  to. 

2.  Attack  upon  order,  after  time  of  appeal,  in 

some  otner  proeeedings  is  eollateraL 

3.  Grant  of  letters  conclusive  of  necessity  of 

administration. 

4.  Hearing  is  not  making  application,  but  hear- 

ing of  one  already  made. 

5.  Letters— Conclusive  of  api>ointment. 

6.  Same — Granted  in  court  where  petition  flist 

filed. 

7.  Same — Granted  in  one  county,  eourt  In  an- 

other restrained  from  acting. 

8.  Same— Ordered  to  Joseph,  void  aa  isBued  to 

Jacob  Prey. 

9.  Order  appointing,   qualification   and  letters, 

neeeaiary  to  Sivest  with  office. 


10.  Becognition  by  court  cannot  make  adminis- 
trator de  facto. 

1.  APPLIBD,  CrrBSD,  OONSTRUBD,  RIB- 
FBSRRBD  TO,  etc.*  In:  Bstate  of  Frey,  62  Cal. 
658,  661  (construed);  Page  vs.  Tucker,  64  Cal. 
121,  122  (applied);  Dennis  vs.  Bint.  122  Cal.  39, 
48,  68  Am.  St.  Rep.  81,  64  Pac.  Rep.  378  (ap- 
plied); Dungran  vs.  Superior  Court,  81  Cal.  Dec. 
869,  372,  84  Pac.  Rep.  767  (applied). 

Aa  to  appeal  from  a  Jadsment  or  erder 
Kmntlnm  letters  of  adiiilBi«tratiOB«  see  ante 
S8  946,  963,  965,  966  and  notes. 

Aa  to  appointment  vofd  becanee  of  prevlova 
■mate  of  letters  etlU  In  force,  see  monographic 
note  81  Am.  St.  Rep.  646-648. 
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As  to  appointment  void  becanne  estate  had 
been  previously  folly  administered^  see  mono- 
grraphlc  note  81  Am.  St.  Rep.   659. 

As  to  letters  void  beeanse  sranted  ivben 
court  had  no  Jurisdiction  over  estate^  see 
monogrraphic  note  81  Am.  St.  Rep.  542. 

As  to  letters  void  because  granted  where 
olBcer  had  no  authority  to  act,  see  monographic 
note  81  Am.  St.  Rep.  542. 

As  to  void  appointment  not  validated  by 
lapse  of  time,  see  monographic  note  81  Am. 
St.  Rep.   669. 

2.  ATTACK  UPON  ORDE3R  AFTRR  TIBIBl 
OF  APPBAL,  IN  SOME  OTHBR  PROCBBO- 
ING,  IS  COLIiATRRAL.— It  cannot  be  said  that 
an  attack,  upon  an  order  appointing  an  ad- 
ministrator should,  after  lapse  of  time  for 
appeal,  be  termed  direct,  merely  because  made 
in  same  proceeding  connected  with  administra- 
tion of  same  estate;  for  example,  on  settlement 
of  account,  or  an  application  for  confirmation 
of  sale  of  real  estate.  So  with  other  proceed- 
ings In  course  of  administration  where  order 
or  Judgrment  made  is  appealable.  Each  can  be 
attacked  directly  or  by  appeal,  or  by  some 
motion  authorized  by  law  for  purpose,  or, 
perhaps,  by  bill  in  equity;  but  an  attack  made 
in  different  proceeding  in  same  estate  would 
clearly  be  collateral. — Estate  of  Davis,  81  CaL 
Dec.  470.  473.  86  Pac.  Rep.  183. 

8.  GRANT  OF  LETTERS  CONCLVSnTB  OF 
NBCBSSITY  OF  ADMINISTRATION.— Grant  of 

letters  by  probate  court  is  conclusive  upon 
other  courts  as  to  necessity  of  administration. 
—Pass  vs.  Tucker,  54  Cal.   121.  123. 

4.  HEARING,  IS  NOT  MAKING  APPLICA-. 
TION,  BUT  HEARING  OF  ONE  ALREADY 
MADE. — ^At  time  appointed  for  hearinsr  of  ap- 
plication for  letters,  or  at  any  time  to  which 
such  hearinfiT  is  continued,  court  must  hear 
allegations  and  proofs.  Obviously,  in  lllerht  of 
this  section,  and  8  1376  post,  what  takes  place 
at  hearinsT  is  not  making  of  an  application, 
but  is  hearing  of  application  that  has,  at 
previous  date,  been  made  in  manner  prescribed 
by  statute. — Dungan  vs.  Superior  Court,  31  CaL 
Dec.  369,  371,  84  Pac.  Rep.  767. 

5.  LETTERS — Conclusive  of  appointment.— 
The  issuance  of  letters  testamentary  or  of 
administration  Is  conclusive  of  appointment 
upon  collateral  attack. — Dennis  vs.  Bint,  122 
Cal.  39,  48,  68  Am.  St.  Rep.  17,  54  Pac.  Rep. 
378;  Garth walte  vs.  Bank,  184  Cal.  237,  242,  66 
Pac.  Rep.  326.  See  La.  Duson  vs.  Dupre,  32  La. 
Ann.  896.  Minn.  Moreland  vs.  Lawrence,  23 
Minn.  84;  Minnesota  L.  &  T.  Co.  vs.  Beebe,  40 

§1373.  CLEBK  OF  COUBT  MUST  SET  DAT  FOB  HEABZNG.  NOTICE 
OF  APPLICATION.  When  a  petition  praying  for  letters  of  administration  is  filed, 
the  clerk  of  the  court  must  set  the  petition  for  hearing  by  the  court,  and  give 
notice  thereof  by  causing  notices  to  be  posted  in  at  least  three  public  places  in 
the  county,  one  of  which  must  be  at  the  place  where  the  court  is  held,  containing 
the  name  of  the  decedent,  the  name  of  the  applicant,  and  the  time  at  which  the 
application  will  be  heard.  Such  notice  must  be  given  at  least  ten  days  before  the 
hearing. 

History:  Enacted  March  11, 1872,  re-enactment  of  S  GO  Probate  Act;  amended 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  80;  March  81,  1891,  Stats. 
and  Amdts.  1891,  p.  427. 


Minn.  7,  11.  41  N.  W.  Rep.  2S2.  BT.  T.  Westcott 
VB.  Cody,  5  John.  Ch.  342,  343,  9  Am.  Dec.  306. 
U.  S.  Mutual  Benefit  L.  Ins.  Co.  tb.  Tlsdale,  91 
U.  S.  288,  248.  bk.  23  L.  ed.  814. 

S.     Granted  In  court  where  petition  flmt  filed. 

— When  petition  1b  hied  in  superior  court  of 
county  for  appointment  of  administrator  of 
estate  .of  deceased  person,  and  there  Is  no 
proceeding  pending:  In  any  other  court  to 
appoint  sreneral  administrator,  althougrh  ap- 
plication haa  been  made,  and  order  has  been 
granted  appointing  special  administrator  In 
another  county,  superior  court  first  named 
takes  Jurisdiction  of  whole  matter  of  admin- 
istration.—Estate  of  Damke,  133  CaL  433,  436. 
65  Pac  Rep.  888. 

7.  Granted  in  one  county,  eonrt  In  nnotber 
restrained  from  acting. — ^In  view  of  complica- 
tions which  will  necessarily  follow  attempted 
exercise  of  Jurisdiction  by  two  superior  courts, 
in  each  of  which  an  application  for  letters 
has  been  filed,  it  cannot  be  sa^id  that  there  Is 
plain,  speedy,  and  adequate  remedy  in  ordinary 
course  of  law,  and  there  is  no  doubt  that, 
petitioners  having  Bufllcient  beneficial  interest 
to  entitle  them  to  maintain  proceeding  for 
prohibition,  superior  court  of  Fresno  County, 
in  which  application  was  filed,  after  applica- 
tion had  been  made  In  superior  court  of 
Tulare  County,  should  be  restrained  from  fur- 
ther proceeding  in  matter  of  said  estate. — 
Dungan  vs.  Superior  Court,  81  Cal.  Dec.  869. 
373,  84   Pac.  Rep.  767. 

8.  Ordered  to  Joseph,  void  as  Issved  to 
Jacob  Frey. — ^Letters  testamentary  issued  to 
Jacob  Frey  were  unauthorized  and  void,  for 
reason  that  order  directed  letters  to  be  issued 
to  petitioner,  Joseph  Frey. — Estate  of  Frey,  52 
Cal.  658.  661. 

•.  ORDER  APPOINTING,  QUALIFICATION 
AND  LBTTERS,  NBCESSARY  TO  INVEST 
WITH  OFFICE* — Order  for  appointment  of  ad- 
ministrator, qualification  of  appointee,  and 
issuance  of  letters  to  him  are  all  necessary 
proceedings  to  Invest  such  appointee  with  of- 
fice of  administrator. — Pry  or  vs.  'Downey,  60 
Cal.  888,  899,  19  Am.  Rep.  656. 

10.  RECOGNITION  BY  COURT  CANNOT 
MAKE  ADMINISTRATOR  DB  FACTO.— No 
recognition  by  probate  court  can  make  one  an 
administrator  de  facto.  No  person  can  fill  that 
position  except  after  due  appointment  and 
qualification. — Pryor  vs.  Downey,  60  Cal.  388, 
399,  19  Am.  Rep.  666;  Bowden  vs.  Pierce,  73 
Cal.  459,  468.  14  Pac.  Rep.  302.  16  Id.  64. 


Tit.  XI,  eh.  UI,  art.  IV.J        HBARINO^NOTICB    OF    APPIiICATION--€ONTB8T.  (18S1)        $1874 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Jurisdiction  assumed  hj  clerk  giving  notice 

of  hearing. 

4.  Jurisdictional  facts  most  exist  and  proper 

notice  given. 

5.  Notice   of   petition — ^For  letters   not   sent, 

only  posted. 

6.  Same — Posted  July  12th   of   hearing  July 

22d,  sufficient. 

7.  Order — ^Determining  residence,  valid  till  set 

aside. 

8.  Same— On  petition,  an  adjudication  of  resi- 

dence.   • 

9.  Same — Vacating  order  of  appointment,  lack 

of  jurisdiction  assumed. 
10.  Posting   notice   petition   for  revocation   of 
letters  sufficient. 


1.  APPUBD,  CITBD,  CONSTRUED, 
FBRRED  TO,  etc. — 1.  Code  aectlon. — Estate  of 
Qrifflth,  84  Cal.  107,  109,  23  Pac  Rep.  628  (oon- 
stmed);  Bstate  of  Pingrree,  100  Cal.  78,  80,  34 
Pac  Rep.  621  (cited);  Bates  vs.  Howard.  106 
Cal.  178,  182,  38  Pac.  Rep.  716  (construed); 
Estate  of  Healy.  122  Cal.  162,  163,  64  Pac.  Rep. 
7S6  (construed) ;  Estate  of  Bouyssou  (CaL  App. 
Feb.  7,  1906).  84  Pac.  Rep.  460  (applied  In 
presumption  on  appeal). 

X  Same  2.  Probate  Act  |eo.— Beckett  vs. 
Selover,  7  Cal.  216,  288  (construed). 

As  to  evldeiMO  of  BOtlce,  see  post  §  1376. 

As  to  BOtleo  of  potltlom  for  probate,  see  ante 
11303. 

As  to  wheat  Jndiso  dlaqnalMed  to  act,  see 
post  §  1430. 

S.  JURISDICTION  ASSVMBD  BY  CLSRK 
GIVING  NOTICS9  OF  HfiARINO^r— Upon  tiUng 
application  in  writlnsr*  court  to  whidi  petition, 
or  application  (which  words  are  used  synony- 
mously in  statute),  is  presented,  must  assume 
Jurisdiction  thereof,  througrh  its  designated 
officer,  clerk  of  court,  by  appointing  time  "for 
bearing:  of  application"  which  has  been  made, 
and  grivinff  prescribed  notice. — Dungan  vs.  Su- 
perior Court,  tl  CbI,  Deo.  169,  371,  84  Pac  Rep. 
767. 

4.  JITRISDICTIONAL  FACTS  MUST  EXIST 
AND  PROPBR  NOTICE  OIVEN.—Statute  pre- 
scribes what  facts  petition  and  notice  shall 
contain,  and  manner  of  ffivins  notice,  and 
time;  and  then  in  next  section  specifies  how 
entry  will  be  made  in  minutes,  so  as  to  be 
"conclusive  evidence  of  fact  of  such  notice." 
This  section  says:  **It  beln^  first  proved  that 
notice  had  been  grlven  accordingr  to  law."  If 
glvlnff  notice  was  not  necessary  to  slve  court 
jurisdiction,  then  this  particularity  would  not 
have  been  observed, — ^Beckett  vs.  Selover,  7 
Cal.  216,  287. 

8.  NOnCK  OF  K10TITION«-FOR  I^BTTBRS 
NOT  SBBfT,  ONLY  POSTBD.— Petition  for 
revocation  of  letters  does  not  allege  that  no- 
tice required  by  law  was  not  griven.  It  alleges 
merely  that  Stanley,  who  had  also  applied  in 
another  county,  received  no  notice  and  had 
no  knowledgre  of  proceeding:.  But  law  does 
not  require  that  he  should  receive  notice,  or 
that  any  should  be  sent  to  him.     It  requires 


that  certain  notice  should  be  posted.  That 
was  all  notice  that  was  necessary. — Estate  of 
Grifilth.  84  Cal.  107,  109,  23  Pac.  Rep.  628,  24 
Id.    381. 

As  to  presmnptloa  on  appeal  from  an  order 
revofclns  appointment,  see  Estate  of  Bouyssou 
(Cal.  App.  Feb.  7.  1906),  84  Pac.  Rep.  460. 

^  Posted  July  12th  of  heartngr  Jnly  22d, 
ftuJIIcient. — A  notice  posted  on  12th  day  of 
July  sivingr  notice  of  hearing:  of  petition  on 
22d  day  of  same  month  was  sufllclent  as  ten- 
d^y  notice  under  this  section. — Bates  vs.  How- 
ard. 106  CaL   173,  182,   38  Pac.   Rep.   716. 

N  7.  ORDB3R — Determining:  residence^  valid 
till  act  aside. — ^Whlle  residence  of  decedent  is 
Jurisdictional,  it  Is  one  of  those  Jurisdictional 
facts  which  court  must  determine  from  evi- 
dence produced  before  it,  and  its  determination 
is  valid,  until  set  aside  in  some  proper  manner, 
notwithstanding:  that  it  was  mistaken  in  its 
view  of  evidence,  and  that  other  evidence  could 
have  been  produced  which  would  have  required 
different  determination.  The  Judg^nent  cannot 
be  attacked  collaterally. — Irwin  vs.  Scrlber,  18 
Cal.  600,  603;  Estate  of  arlfilth,  84  Cal.  107. 
110,  23  Pac.  Rep.  628.  24  Id.  381. 

8.     On  petition^  In  adjudication  of  residence. 

— Petition  for  revocation  of  letters  does  not 
alleg:e  that  petition  of  administrator  for  let- 
ters was  in  any  way  defective,  and  therefore 
it  must  be  presumed  that  such  petition  for 
letters  set  forth  all  facts  necessary  to  g:lve 
Jurisdiction,  and,  an  order  made  on  such  peti- 
tion, was  an  adjudication  that  fact  of  residence 
set  forth  in  petition  existed. — Estate  of  Griffith, 
84  Cal.  107,  109,  23  Pac.  Rep.  628,  24  Id.  381. 

P.  Vacating:  order  of  appointment,  lack  of 
Jnrisdletion  assnmed« — Record  herein  does  not 
show  that  clerk  had  set  a  day  for  hearing*  of 
appellant's  petition  to  be  appointed  adminis- 
trator, nor  whether  there  was  any  proof  that 
notice  thereof  had  been  g:iven  by  posting:,  as 
required  by  this  section;  and,  for  purpose  of 
sustaining:  order  vacating:  appointment  of  ad- 
ministrator appealed  from,  it  may  be  assumed 
that  absence  of  such  notice  was  presented  to 
court,  or  that  court  ascertained  that  fact  by 
its  own  inspection  of  record  in  proceeding:. 
If  so,  it  necessarily  held  that  it  was  without 
Jurisdiction  to  make  appointment,  and  very 
properly  set  aside  its  order  therefor. — Estate 
of  Bouyssou,  1  Cal.  App.  667,  1  Cal.  App.  Dec. 
(Whiting)    198,    84    Pac.    Rep.    460. 

XO.  POSTING  NOTICB  PETITION  FOR 
RRVOCATION    OF    LRTTBRS    SUFFICIENT.^ 

Where  letters  of  administration  have  been 
granted  to  public  administrator,  petition  for 
revocation  need  not  allege  that  notice  required 
by  law  was  not  given.  Law  does  not  require 
that  public  administrator  should  receive  no- 
tice, or  that  any  should  be  sent  to  him.  It 
requires  merely  that  certain  notice  should  be 
posted.  That  was  all  notice  that  was  neces- 
sary, and,  as  petition  did  not  allege  that  it  was 
not  posted,  it  must  be  presumed  that  it  was. — 
Estate  of  Qrifilth,  84  Cal.  107,  109,  23  Pac. 
Rep.    628,   24   Id.    88L 


§  1374.     OONTESnNG  APPLICATION.   Any  person  interested  may  contest  the 
petition,  by  filing  written  opposition  thereto,  on  the  ground  of  the  incompetency  of 
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the  applicant,  or  may  assert  his  own  rights  to  the  administration,  and  pray  that 
letters  be  issued  to  himself.  In  the  latter  case  the  contestant  mnst  file  a  petition 
and  give  the  notice  required  for  an  original  petition,  and  the  court  must  hear  the 

two  petitions  together. 

History:     Enacted   March   11,   1872,   re-enactment   of   $61   Probate   Act   as 
amended  1861,  Stats.  1861,  p.  631,  S  20,  adding  last  sentence. 

1,2.  Applied,  cited,  constmed,  referred  to. 

3.  Interest  is  in  both  estate  and  right  to  let- 

ters. 

4.  Nephew's    application,    letters    granted    to 

person  not  entitled. 

5.  Public  administrator  is  "person  interested.'' 

6.  Widow  has  precedence,  necessary  facts  ap- 

I>earing. 


1.  APPIilIDD,  CITESD,  CONSTRUESD,  RE- 
FBRRBD  TO,  eto. — !•  Code  aectlon. — E«state  of 
Heldt,  98  Cal.  663.  564.  88  Pac.  Rep.  649  (cited); 
Estate  of  Gordon,  142  Cal.  125,  188,  75  Pac. 
Rep.  672  (cited);  Estate  of  Turner,  142  CaL 
549,  552,  77  Pac.  Rep.  1099   (construed). 

2.  Same  —  2.  Probate  Aet  S 61. -—Lucas  ts. 
Todd,  28  Cal.  182,  186  (construed). 

Am  to  Incompetenej  of  the  appUeaaty  see 
ante  9  1869  and  note. 

An  to  pereoBs  eatltled  to  adiHl»later»  see  ante 
S 1366   and   note. 

Ac  to  order  of  pereoaa  entitled  to  adml»l»ter» 

see  ante  S  1865  and  note. 

8.  INTBRfiST,  IS  IN  BOTH  BSTATB  AND 
RIGHT  TO  liETTERS. — LamgusLge  of  this  sec- 
tion indicates  that  Interest  mentioned  therein 
is  interest  not  alone  in  estate,  but  as  well  an 
interest  in  question.  Whose  Is  riffht  to  letters 
of  administration  upon  estate?  Any  one  as- 
serting: rigrht  to  administer  may  appear  In 
such  contest.  This  is  different  interest  from 
that  which  is  contemplated  in  S  1807  ante  con- 
tainingr  contest  of  will,  and  where,  obviously. 
Interest  Is  interest  in  estate,  either  as  heir  at 
law,  leg'atee,  or  devisee.  In  such  contest,  of 
course,   public  administrator  is  not  party  in- 


terested.— Estate  of  Healy,  lit  (3al.  162,  Itfl, 
54  Pac.  Rep.  736. 

4.  NKPHHWS  APPlilCATIOlf,  liBTTBRS 
GRANTED    TO     PERSON     NOT    BNTITLBD.— 

Petition  for  letters  states  that  applicant  Is 
nephew  of  deceased,  and  nephew  is  one  of 
persons  entitled  to  letters.  There  may  be 
others  having  preference,  and,  if  so,  on  appli- 
cation of  a  nephew  for  letters  persons  entitled 
to  be  preferred  may  appear,  under  this  sec- 
tion, and  contest  application,  or  assert  their 
own  rights  on  that  erround.  Even  other  per- 
sons, "not  entitled,'* '  may  be  "competent"  and 
letters  may  be  granted  to  such  person  "on 
request  of  person  entitled." — ^Lucas  vs.  Todd,  28 
Cal.    182,   186. 

5.  PUBLIC  ADMINISTRATOR  IS  •^PERSON 
INTERESTED.** — The  public  administrator  Is 
eighth  in  order  of  persons  and  classes  of  per- 
sons entitled  to  letters  of  administration  under 
S 1365  ante,  and  he  Is  *'a  person  interested" 
within  meaning  of  this  section. — ^Estate  of 
Healy,  122  Cal.  162,  163,  54  Pac.  Rep.  736;  Es- 
tate of  Damke,  138  Cal.  483,  484,  65  Pac  Rep.  888. 

«.  WIDOW  HAD  PRECEDENCE,  1VECB8- 
8ARY  PACTS  APPEARING.— Letters  testamen- 
tary were  properly  granted  to  widow  of  de- 
ceased, where  facts  necessary  to  jurisdiction  of 
court  sufficiently  appeared  in  original  petition, 
and  although  petitions  of  others  had  been  set 
for  hearing  on  certain  date,  and  she  had  filed 
an  amendment  to  her  petition  and  gave  an  un- 
necessary notice  of  future  hearing  where  no 
objection  was  made,  except  to  jurisdiction  of 
court. — Estate  of  Turner,  142  CaL  648,  552, 
77  Pac.  Rep.  1099. 


§  1375.  HEABINO  OF  APPLICATION.  On  the  hearing,  it  being  first  proved 
that  notice  has  been  given  as  herein  required,  the  court  must  hear  the  allegations 
and  proofs  of  the  parties,  and  order  the  issuing  of  letters  of  administration  to 
the  party  best  entitled  thereto. 

Hiatory:     Enacted  March  11, 1872,  re-enactment  of  $  62  Probate  Aet;  amended 
hj  Ck>de  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  204,  act    ' 
held  unconstitutional,  see  hlatory,  S  5  ante. 

8.  ORDB3R  THAT  LBTTBRS  ISSmOD  DOBS 
NOT  VBST  WITH  OFFIClfi.— Order  directing 
letters  to  be  Issued  to  an  applicant  upon  his 
qualifying  In  manner  provided  In  section  72  of 
the  Probate  Act  was  only  one  step  towards  an 
appointment,  but  did  not  of  Itself  vest  him  with 
ofBce.  His  appointment  was  In  fieri  until  he 
had  qualified  and  received  his  Ietter8.«-Estate 
of  Hamilton,  84  Cat  464,  469;  Pryor  vs.  Downey, 
60  Cal.  S88,  8f  9. 


1.  APPLIE3D,     CITBD,      CONSTRUBD, 
FBRRBD  TO,  etc., — 1.  Code  section. — ^Estate  of 
Pinffree,  100  Cal.  78,  80,  84  Pac.  Rep.  521  (cited). 

2.  Same — ^2.  Probate     Act     8  <KL — Estate     of 
Hamilton,  84  CaL  464,  468  (construed). 

As  to  proof  of  notlco  ob  probate  of  wUI^  see 

ante  8  1806. 

As  to  condnalvo  erndeaco  of  iiotiee,  see  post 
8  1376. 


§  1376.  EVIDENOE  OF  NOTIOE.  An  entry  in  the  minutes  of  the  oourt,  that 
the  required  proof  was  made  and  notice  given,  shall  be  eondusiye  evidence  of  the 
fact  of  such  notice. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  $68  Probate  Aet. 


Tit.  XI,  eh.  11^  art.  IV.]     GRANTING   OF   UDTTBRS-xPIKOOF   RBSdVlIUQO.  (1858)     68  1S77, 1878 


§1377.  GRANT  TO  ANT  APPLICANT.  Letters  of  administration  must  be 
granted  to  any  applicant,  though  it  appears  that  there  are  other  persons  having 
better  rights  to  the  administration,  when  such  persons  fail  to  appear  and  claim 
the  issuing  of  letters  to  themselves. 

History:     Enaeted  ICanh  11,  1872,  re-enaetment  of  |64  Probate  Aet. 


1.  Applied,  eited,  eonstmed,  referred  to. 

2.  Appointment   in    diaeretion    of    court,    right 

waived. 

3.  Waiver  from  failnre  of  one  entitled  to  appear. 

4.  Widow  may  revoke  reqnest  for  nominee. 

1.  APPI.IBD,  OITBD,  CONSTRUED,  RE- 
FBRRED  TO,  etc.,  in:  Estate  of  Keane,  56  Cal. 
407.  410  (construed);  Estate  of  Shlels,  120  Cal. 
347,  848,  52  Pac  Rep.  808  (construed). 

As  to  eomttmtm  of  potltioA  for  letton,  see  ante 
§  1S71  and  note. 

A«  to  roeord  of  loitosa  of  adml»istomttoii»  see 
post  9  1887  and  note. 

As  to  rovoeotloa  of  lottois  and  procoedlB«s 
thcvef«nr,  see  post  8  1888  et  seq.  and  notes. 

As  to  tniBScrlpt  of  court  mlnatos  eridonco  of 
appolmtaiomt,  see  post  S  1429. 

As  to  when  exeevtor  or  adailalstmtor  wukjr 
rcaiffa,  see  post  §  1487  and  note. 

As  to  when  letters  of  admlaistratlom  may  bo 
attacked  eollatenillr,  see  monoerraphlc  note  81 
Am.  St.  Rep.  686,  668. 

2.  APPOHfTMBNT  IN  DISCRETION  OF 
COURT,  RIGHT  'WAIVED*— Where  one  who  is 

entitled  to  administer  upon  estate  waives  right 
to  be  appointed,  or  refuses  to  make  application 
for  letters  of  administration  when  requested  to 
do  so,  probate  court  may  appoint  any  one  else 


who  Is  entitled  to  letters;  and  after  he  has  done 
so.  it  would  not  be  error  to  refuse  to  revoke 
grant  of  letters  on  application  of  him  who  had 
waived  his  right  or  refused  to  make  application 
in  first  instance.— Estate  of  Keane.  66  Cal.  407, 
410;  Estate  of  Wooten,  66  Cal.  322,  327. 

8.  WAIVER  FROM  FAILURE  OF  ONE  EN- 
TITIiED  TO  APPEAR. — ^Under  this  section 
brother  of  deceased  Is  entitled  to  letters  In  ab- 
sence of  application  by  any  person  whose  right 
was  prior  to  his  own.  Failure  of  such  person  to 
appear  to  obtain  letters  for  himself  is  waiver  of 
his  right  to  letters,  and  except  for  delinquency 
or  Incapacity  on  his  part,  court  is  authorized  to 
revoke  his  letters  only  In  instances  given  by 
virtue  of  S8  1388-1386  post.— Estate  of  Shlels, 
120  Cal.  847,  348,  68  Pac.  Rep.  808. 

4.  WIDOW  HAY  REVOKE  REQUEST  FOR 
NOMINEE. — ^Where  letters  were  Issued  to 
brother  of  deceased,  widow  filed  petition  for 
letters  to  another,  but  at  hearing  filed  with- 
drawal of  petition  and  consent  that  brother 
administer,  the  court  properly  in  its  discre- 
tion denied  petition  of  nominee  of  widow. 
Widow  was  not  estopped  from  revoking  her  re- 
quest and  right  to  have  letters  issued  to  nom- 
inee was  right  of  widow  and  not  of  nominee. — 
Estate  of  Shlels,  120  Cal.  847,  848,  62  Pac.  Rep. 
808. 


§  1378.  WHAT  PBOOFS  MUST  BE  MADE  BEFOBE  OBANTINa  LETTEBS 
OF  ADMINISTBATION.  Before  letters  of  administration  are  granted  on  the  estate 
of  any  person  who  is  represented  to  have  died  intestate,  the  fact  of  his  dying 
intestate  must  be  proved  by  the  testimony  of  the  applicant  or  others;  and  the 
court  may  also  examine  any  other  person  concerning  the  time,  place,  and  manner 
of  his  death,  the  place  of  his  residence  at  the  time,  the  value  and  character  of  his 
property,  and  whether  or  not  the  decedent  left  any  will,  and  may  compel  any 
person  to  attend  as  a  witness  for  that  purpose. 

History:     Enacted  March  11, 1872,  substantial  re-enaetment  of  S  85  Probate  Aet 
as  amended  1861,  Stats.  1801,  p.  631,  §  21. 

1,8.  Applied,  eited,  eonstraed,  referred  to. 

3.  Administration  granted  in  eountj  of  last 

residence. 

4.  Same— Connty  must  be  correctly  stated,  to 

make  letters  valid. 

5.  Contract  debt  is  sufficient  foundation  for 

administration. 

6.  Death  and  last  residence  must  be  alleged  in 

petition. 

7.  Death  a  prerequisite  to  proceedings. 

8.  "Late  a  resident  of  Saji  Franeiseo^' — Con- 

forms substantially  to  statute. 

9.  Letters  must  be  issnad  in  county  of  last 

residence. 

1.  APPLIBD,  CITED,  CONSTRUED,  RB- 
FBRRBD  TO,  eto.— 1«  Code  aeetlon.— MoCully  vs. 
Cooper,  114  CaL  SS8,  SS2,  65  Am.  St.  Rep.  66,  71, 
46  Pac  Rep.  82,  35  L.  R.  A.  492  (applied). 


Pvoliate    Aet    S 68.r~Beokett    vs.- 
Selover,  7  OaL  215,  298  (construed). 

As  to  appolBtaftont  of  adiaiBlatrator  of  estate 
of  llTlns  pemont  see  monographic  note  81  Am. 
St.  Rep.  648-546. 

Am  to  eollateral  attaek  opoa  appolatmeat  be- 
eavae  of  ezlsteneo  of  wUl,  see  monographic 
note  81  Am.  St.  Rep.  666,  666. 

As  to  eoUatesal  attack  upon  app<»lnt]iiei»t  be* 
eavae  deeedeat  left  no  eatate,  see  monographic 
note  81  Am.  St.  Rep.  657,  568. 

As  to  eollateral  attaek  npoa  appointment  be- 
eavao  of  fallave  Qf  appointee  to  take  oath  or 
slve  bond*  see  monogrraphlo  note  81  Am.  St. 
Rep.   652,   663. 

As  to  collateral  attaek  npoa  appolntstent  be- 
cause of  IrreffularitieB  in  proceedings,  see 
monographic  note  81  Am.  St.  Rep.  662-664. 


[ 
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A«  to  collateral  attack  vpon  appolntatf  at 
caiute   there   U   no  aecessItT   for  appolatmeaty 

see  monogrraphlc  note  81  Am.  St.  Rep.  555. 

A«  to  condiislTeaeaa  of  vrant  of  lettorsy  ex^ 
cept  vpon  appealy  see  monoffraphic  note  81  Am. 
St.  Rep.  537. 

Ac  to  coaclvslvencMt  of  recital  of  facts  av- 
thorlalngr  vrant  of  letters,  see  monogrraphic 
note  81  Am.  St.  Rep.  635-542. 

As  to  eilect  of  absence  of  recital  of  Jurisdic- 
tional facts  from  the  record,  see  monogn^aphic 
note  81  Am.  St.  Rep.  538-539. 

As  to  cavity  wlthovt  Jnrladletlon  to  set  aside 
appointment,  see  monographic  note  81  Am.  St. 
Rep.  560. 

As  to  estoppel  asalnst  administrator,  attack- 
Ins  arrant  of  letters  to  hlnasclf,  see  mono- 
graphic note-  81  Am.  St  Rep.  661. 

As  to  facts  essential  to  validity  of  appoint- 
ment, see  monographic  note  81  Am.  St.  Rep. 
636. 

As  to  frand  as  ground  for  attacking  appoint- 
ment collaterally,  see  monographic  note  81 
Am.   St.   Rep.   659,   661. 

As  to  process  for  requiring  attendance  of 
witness,  see  post  §  1986. 

As  to  record  sho'wlng  no  Jurisdiction  to  ap- 
point, see  monographic  note  81  Am.  St.  Rep.  536. 

An  to  validity  of  premature  appointment  of 
administrator,  see  monographic  note  81  Am.  St. 
Rep.  554. 

As  to  want  of  Jurisdiction  to  gmnt  letters 
appearing  by  record,  flee  monographic  note  81 
Am.  St.  Rep.  536. 

8.  ADMINISTRATION  MUST  RES  GRANTRD 
IN  COUNTY  IN  IVHICH  DRCEIASBD  1¥AS  A 
RfiSIDESNT  AT  TIBIB  OF  HIS  DESATH|  and 
words  "or  immediately  previously  to"  must  be 
considered  as  mere  surplusage.  Man  cannot 
reside  at  two  places  at  same  time,  and  unless 
Intention  was  to  allow  two  administrations  to 
be  granted,  statute  must  receive  construction 
given.— -Beckett  vs.  Selover,  7  Cal.  215,  233. 

4.  County  must  be  «sorrectly  stated  to  make 
letters  valid.— No  case  it  is  thought  can  be 
found  where  administration  was  granted  by 
probate  court  of  wrong  county,  however  regu- 
lar may  have  been  proceedings,  and  those  pro- 
ceedings sustained  anywhere,  even  when 
collaterally  called  in  question.— Beckett  vs. 
Selover,  7  Cal.  216,  287. 

5.  CONTRACT  DBBT  IS  SUFFICIENT 
FOUNDATION    FOR    ADMINISTRATION.— For 

purpose  of  founding  administration  simple  con- 
tract debt  is  "asset*"  where  debtor  resides,  even 
if  bill  of  exchange  or  promissory  note  has  been 
given  for  it,  and  without  regard  to  place  where 
bill  or  note  Is  found  payable. — ^McCully  vs. 
Cooper,  114  Cal.  268,  262,  66  Am.  St.  Rep.  66,  71. 
46  Pac  Rep.  82,  86  L.  R.  A.  492. 

e.  DEATH  AND  LAST  RESIDENCE  MUST 
BE  ALLEGED  IN  PETITION.— The  two  facts 
of  death  and  last  place  of  residence  must  be 
alleged  in  petition,  and  they  must  also  be  true 


In  point  of  fact;  and  when  they  do  not  both  ex- 
ist in  point  of  fact  proceedings  are  utterly 
void  and  not  voidable;  and  decision  of  probate 
court  upon  thos^  Jurisdictional  facts  is  not 
conclusive  upon  any  one  not  actually  before 
court,  because  court  can  compel  no  one  to 
appear  before  it  .  .  •  and  parties  inter- 
ested are  not  bound  to  know  anything  of  pro- 
ceedings of  court  that  has  no  jurisdiction,  be- 
cause facts  giving  Jurisdiction  do  not  exist. — 
Beckett  vs.  Selover,  7  Cal.  215,  236;  Haynes  vs. 
Meeks,  10  Cal.  110,  118,  70  Am.  Dec.  707;  Stev- 
enson vs.  Superior  Court,  62  Cal.  60,  62.  See 
Springer  vs.  Shavender,  116  N.  C  12,  16,  47  Am. 
St.  Rep.  791,  21  8.  E.  Rep.  897. 

As  to  probate  of  will  or  letters  of  adnilnto- 
tratlon,  when  void  for  want  of  Jurisdiction,  see 
notes  88  Am.  Dec.  289,  242;  78  Am.  Dec.  126,  366, 
482;  79  Am.  Dec  66,  66;  47  Am.  Rep.  466;  28 
Am.  St  Rep.  114. 

7.  DEATH  A  PRBRB41UI8ITE  TO  PRO- 
CEEDINGS.— Proceedings  prescribed  for  ad- 
ministration of  estate  are  summary  and  special 
and  must  be  in  strict*  conformity  with  law.  It 
is  apprehended  that  no  one  would  insist  that 
grant  of  administration  before  death  of  person 
however  regularly  should  be  sustained  any- 
where. Decision  of  probate  court  that  man 
was  dead  would  certainly  not  be  conclusive 
against  him;  and  fact  of  residence  is  of  equal 
importance  to  give  court  Jurisdiction,  and  de- 
cision of  one  point  is  no  more  conclusive  than 
decision  of  other. — ^Beckett  vs.  Selover,  7  Cal. 
215,  287. 

See  par.  6  this  note. 

&  <<LATE  A  RESIDENT  OF  SAN  FRANCIS- 
CO''^—Conforms   substantially  to   statute^— The 

words  in  petition  which  described  deceased  as 
*1ate  a  resident  of  San  Francisco  County" 
do  not  render  petition  insufllclent  as  not  fol- 
lowing words  of  statute.  There  is  no  provision 
of  statute  requiring  very  words  of  law  to  be 
used,  as  no  precise  form  of  petition  is  given. 
In  such  cases,  though  always  safe  to  follow 
words  of  statute  literally,  it  is  not  absolutely 
necessary,  but  equivalent  words  will  answer. 
And  from  authorities  cited  term  "late**  would 
seem  to  be  fully  as  strong  as  words  of  stat- 
ute. In  connection  in  which  It  Is  found  evident 
meaning  is  that  deceased  was  last  a  resident 
of  San  Francisco  County.— Beckett  vs.  Selover. 
7  Cal.  216,  283. 

0.  LETTERS  MUST  BE  ISSUED  IN  COUBTTY 
OF  LAST  RBSIDBNCB*— It  Is  object  of  law 
that  administration  should  never  be  granted 
until  death  of  person,  and  then  only  when 
administration  is  within  state.  Law  is  com- 
pelled to  adopt  some  rule  for  determining  when 
this  grant  shall  be  made,  and,  as  deceased 
could  not  have  been  resident  of  two  or  more 
counties  at  same  time,  law  makes  his  resi- 
dence, at  time  of  his  death,  test  by  which  to 
determine  place  where  grant  should  be  made.— 
Beckett  vs.  Selover.  7  Cal.  216,  286. 


§  1379.  LETTEBS  MAT  BE  GRANTED  TO  OTHERS  THAN  THOSE  EN- 
TITLED.  Administration  may  be  granted  to  one  or  more  competent  persons,  although 
not,  otherwise  entitled  to  the  same,  at  the  written  request  of  the  person  entitled, 
filed  in  the  court.    When  the  person  entitled  is  a  non-reeident  of  the  state,  affidavits^ 
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taken  ex  parte  before  any  officer  authorized  by  the  laws  of  this  state  to  take 

acknowledgments  and  administer  oaths  out  of  this  state,  may  be  received  as  prima 

facie  evidence  of  the  identity  of  the  party,  if  free  from  suspicion,  and  the  fact  is 

established  to  the  satisfaction  of  the  court. 

History:  Enacted  March  11, 1873,  substantial  Te-enaetment  of  §  66  Probate  Act 
as  amended  1861  (Stats.  1861,  p.  631,  S  22) ;  amended  April  1,  1878,  Code  Amdts. 
1877-8,  p.  112;  AprU  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  113;  repealed 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  204,  act 
held  nneonstitntional,  see  history,  §  5  ante. 


ly  2.  Applied,  cited,  constmed,  referred  to. 

3.  Aid  of  others  more  competent  aUowed,  under 

this  section. 

4.  Court  not  required  to  appoint  nominee. 
6.  Discretion  to  appoint — As  to  revocation. 

6.  Same — ^To   appoint   one  not   otherwise  en- 

titled. 

7.  Same  —  Same  —  On  written  request  of  one 

entitled. 

8.  Incapacity,  not  from  want  of  kinship. 

9.  Nomination  submitted  to  discretion  of  court. 

10.  Nominee— Only  of  oiie  entitled  can  be  con- 

sidered. 

11.  Same — Of  surviving  husband  or  wife  abso- 

lute right. 

12.  Non-resident  ezeeutor  and  children  ineom- 

petent. 

13.  Petition  to  contain  aU  facts  entitling  to 

preference. 

14.  Public  administrator  no  preferred  right  over 

nominee  of  father. 

15.  Same— Letters  issued  to,  subject  to  defeat. 

16.  Section  appUes  only  to  vacan^  or  grants 

discretion. 

17.  Widow  married  ceases  to  be  surviving  wife 

and  cannot  nominate. 

18.  Written  request  of  one  entitled  and  compe- 

tency only  conditions  invoking  discretion 
of  court. 

1.  APPLIBD,  CITBDy  OONSTBUBD,  RB- 
PBRBXO)  TO9  etc — !•  Cod«  seetloB* — Estate  of 
MoFffan,  68  Cal.  248,  846  (cited);  Estate  of 
Cotter,  54  Cat  816.  217  (construed  with  91366 
ante);  Estate  of  Pico,  66  Cal.  418,  420  (ap* 
piled);  Estate  of  Beech,  68  Cal.  468,  469  (con- 
strued with  11869  ante);  Hyde  vs.  Cutler,  64 
C!al.  828,  80  Paa  Rep.  804  (construed  with  9  1869 
ante):  Estate  of  Dorris,  98  Cal.  611,  612,  29 
Pac.  Rep.  244  (construed);  Estate  of  Bedell, 
•7  Cal.  839,  841,  82  Pac.  Rep.  828  (construed); 
Estate  of  Woods,  97  Cal.  428,  429,  32  Pac  Rep. 
616  (construed  with  991866,  1868.  1869  ante); 
Estate  of  Donovan,  104  Cal.  628,  624.  88  Pac 
Rep.  466  (construed  with  91869  ante);  Estate 
of  Richardson,  120  Cal.  844.  846,  62  Pac.  Rep. 
882  (construed);  Estate  of  Healy,  122  Cal.  1C3, 
164.  64  Pac.  Rep.  786  (construed  with  9 1865 
ante  and  91888  post);  Estate  of  Harrison,  186 
Cal.  7,  8,  66  Pac  Rep.  846  (construed);  Estate 
of  Brundaffe,  141  Cal.  588,  641,  75  Pac.  Rep.  175 
(construed);  Estate  of  Turner,  148  CaL  438, 
446,  77  Pac  Rep.  144  (cited). 

9.  Same.  —  X  Probate  Act  9  M.-^  Estate  of 
Kirtlan,  16  Cal.  168,  165  (construed);  Estate  of 
CJarr,  25  CSal.  685,  687  (construed);  Lucas  vs. 
Todd,  88  (3al.  188,  186  (construed). 

As  tm  prtaui  facte  crldencc  siiflclciit  fev 
proof  of  partlciilar  fact,  see  post  9  1888. 


Aa  to  proof  of  Identity— Afldavits,  see  post 
99  2009-2016  and  notes. 

Same — ^By  deposttloiui  from  oat  of  atate^  see 

post  99  2024-2028  and  notes. 

Same — Prima  faeie  crldcMce^  see  post  9  1888 
and  note. 

As  to  proof  of  service  of  notice^  see  post 
92009  et  seq.  and  notes. 

As   to   taklnff   deposltloas   out  of  the  otatCy 

see  post  92024  et  seq.  and  notes. 

8.  AID  OF  OTHERS  MORE  COMPETENT 
AliLO^ITED  UNDER  THIS  SECTION.— This  sec- 
tion is  not  to  be  understood  as  restricting 
power  of  appointment  slven  in  9 1866  ante. 
Object  of  this  section  is  to  allow  those 
entitled  aid  and  assistance  of  others  who 
might  be  more  competent  to  attend  to  such 
business.— Estate  of  Kirtlan,   16  CaL   162,  165. 

4.  COURT  NOT  REQUIRED  TO  APPOINT 
NOBIINEB. — Provision  of  this  section  does  not 
require  court  to  appoint  nominee  of  person 
entitled,  as  it  is  required  to  do  under  9 1365 
ante  in  case  of  nominee  of  surviving  husband 
or  wife,  but  places  appointment  in  discretion 
of  court. — Estate  of  Harrison  136  Cal.  7,  8,  66 
Pac  Rep.  846. 

8.  DISCRETION  TO  APPOINT— AS  TO  REV- 
OCATION.— ^If  court  could,  immediately  upon 
having  appointed  public  administrator  under 
9 1888  post,  revoke  his  letters  at  request  of 
nominee  of  father.  It  is  reasonable  to  suppose 
that  legislature  intended  by  this  section  to 
give  to  it  same  discretion  in  original  appoint- 
ment of  administrator. — Estate  of  Bedell,  97 
Cal.  889,  842,  82  Pac  Rep.  323. 

5.  To  appolMt  one  mot  otherwise  eiitltled« — 

This  section,  providing  that  administration 
may  be  granted  to  one  or  more  competent  per- 
sons, although  not  otherwise  entitled  to  same, 
at  written  request  of  person  entitled,  has  been 
construed  by  court  on  numerous  occasions,  and 
it  is  well  settled  that  only  efteot  thereof  is  to 
give  court  discretionary  power  to  appoint  as 
administrator  person  not  otherwise  entitled, 
upon  written  request  of  person  *'entlt}ed."  If 
person  making  written  request  is  not  himself 
"entitled"  to  administration,  either  because 
incompetent  or  because  another  applicant  with 
better  claim  la  entitled,  nominee  cannot  be 
considered  by  court. — Estate  of  Brundage,  141 
Cal.  638,  642,  76  Pac  Rep.  176. 

7.     Same — Oa  written  reqvest  of  one  entitled. 

— ^Provision  of  this  section,  being  general  in  its 
terms  and  having  no  qualifications  except 
those  named  therein,  must  be  construed 
as  giving  to  court  discretionary  power  to 
grant  administration  to  any  competent  person 
who  otherwise  would  not  be  entitled  thereto, 
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at  written  request  of  person  who  would  be  so 
entitled.— Estate  of  Bedell,  97  Cal.  839,  342,  32 
Pac  Rep.   823. 

a    iNCAPAcmr»  not  from   want   of 

KINSHIP.— By  this  section  it  is  provided  that 
administration  may  be  srranted  to  one  or  more 
competent  persons,  althoufirh  not  entitled  to 
same,  at  request  of  person  entitled  who  Joined 
with  such  person.  There  is  no  incapacity  to 
hold  this  office  from  mere  fact  that  applicant 
is  not  of  kin  to  deceased.  On  contrary,  by 
Probate  Act  9  62  Ccode  8  1378  ante),  a  stranger 
is  legally  competent  though  others  are  entitled 
to  priority.  And  by  8  67  Probate  Act  (code 
9 1383  post),  when  letters  have  been  granted 
to  any  other  person  than  surviving  husband, 
wife,  brother,  etc.,  any  one  of  them  may  obtain 
revocation  of  letters  by  presenting  to  court 
petition,  etc.— Estate  of  Kirtlan.  16  Cal.  162, 
165. 

0.  NOMINATION  S1TBMITTB2D  TO  DISCRB- 
TION  OF  COURT. — ^In  general,  there  is  not 
same  reason  for  favoring  other  persons  en- 
titled to  administer  in  certain  ca^es.  Some  of 
them  may  not  even  be  interested  in  estate. 
Hence  they  are  only  entitled  to  nominate  when 
they  are  persons  entitled  to  administer,  and 
then  nomination  is  submitted  to  discretion  of 
court,  which  may,  if  there  is  good  reason  for 
so  doing,  refuse  to  confirm  nominee,  and  ap- 
point person  next  entitled. — Estate  of  Dorris, 
98  Cal.  611,  618.  29  Pac.  Rep.  244;  Estate  of 
Richardson,  120  Cal.  844,  346,  62  Pac.  Rep.  832. 

10.  NOMINBSB: — Only  of  one  entitled  can  be 
considered. — ^Provisions  of  this  section  are  gen- 
eral and  apply  with  equal  effect  to  each  of 
classes  named  in  8  1366  ante,  difference  between 
two  sections  being  that  by  latter  section  non- 
resident husband  or  wife,  though  either  be  in- 
competent to  serve,  may  confer  upon  any  other 
competent  person  right  to  be  appointed  in 
preference  to  any  one  of  subsequent  classes, 
while  by  this  section  only  nominee  of  one  who 
is  himself  competent  to  serve  can  be  consid- 
ered by  court. — Estate  of  Beech,  68  Cal.  458; 
Estate  of  Hyde,  64  Cal.  228,  30  Pac.  Rep.  804; 
Estate  of  Bedell,  97  Cal.  389,  341,  32  Pac.  Rep. 
323;  Estate  of  Healy,  122  Cal.  162,  165,  54  Pac 
Rep.  786;  Estate  of  Brundage,  141  Cal.  688, 
642,  75  Pac.  Rep.  175. 

11.  Of  snrvlvlng  hmband  or  wife,  absolnte 
right.— This  section  is  not  inconsistent  with 
construction  heretofore  given  to  881365  and 
1869  ante.  Surviving  husband  or  wife  Is 
always  interested  in  estate  and  generally  im- 
mediately dependent  upon  it,  and  policy  of  law 
plainly  is  that  he  or  she  shall  have  adminis- 
trative .  control  if  desired.  Therefore  such 
person  or  his  nominee.  If  a  fit  person  and  not 
incompetent,  has  absolute  right.  —  Estate  of 
Dorris,  93  Cal.  611,  618,  29  Pac  Rep.  844;  Es- 
tate of  Richardson,  120  Cal.  844,  847,  52  Pac 
Rep.  882. 

12.  NON-RSSSIDBNT  BaOBSCUTOR  AND  CHIL- 
DREN INCOMPESTBNT. — ^Non-resldent  executor 
is  not,  under  statute,  entitled  to  letters  of  ad- 
ministration, and  his  written  request  Is 
therefore  ineffectual  for  any  purpose;  and  non- 
resident ohlldren,  heirs,  and  legatees  are  in- 
competent by  reason  of  their  non- residence 
and  aqoally  not  entitled  to  administration,  and 


their  request  therefor  Ineffectual  for  any  pur- 
pose.— Estate  of  Brundage,  141  Cal.  638,  542S, 
76  Pac.  Rep.  176. 

15.  PBTinON  TO  CONTAIN  AMAj  FACTS 
ENTITLING  TO  PRBFERBNCB.  —  A  request 
that  letters  be  granted  to  others  than  those 
entitled  must  be  in  writing  and  filed  in  court. 
Act  does  not  say  that  request  ahall  be  stated  in 
petition.  It  would  be  well  to  state  in  petition 
all  facts  upon  which  petitioner  relies  to  entitle 
him  to  preference  to  other  parties. — ^Lucas  vs. 
Todd,  28  Cal.  182,  186. 

14.  PUBLIC  ADBnNISTRATOR  HAS  NO 
PREFERRED  RIGHT  OVER  NOMINEE  OP 
FATHER. — Claim  that  several  classes  named 
in  this  section  have  respective  right  to  be 
appointed  in  order  in  which  they  are  named 
In  8 1865  ante,  and  that,  with  exception  of 
nominee  of  husband  or  wife,  persons  named  In 
that  section  must  be  preferred  In  their  re- 
spective rank  to  nominee  of  any  other  prior 
class — in  other  words,  that  court  could  con- 
sider only  nominee  of  husband  of  deceased,  and 
that  public  admlnlstMctor  has  preferred  right 
in  administration  over  that  of  nominee  of 
father — cannot  be  sustained.  Such  construction 
would  deprive  provisions  of  this  section  of 
effect  to  which  Its  language  Is  intended. — ^Es- 
tate of  Bedell,  97  Cal.  339,  840,  82  Pac.  Rep.  823. 

18.     Letters   leaned    to,    snbjeet   to   defeat. — 

This  section  refers  to  cases  where  there  was 
vacancy  In  administration;  public  administrator 
Is  one  of  persons  entitled  to  letters;  there  are 
others  entitled  to  preference.  Where  petition 
was  filed  by  Bolton,  husband  of  sister  of  de- 
ceased, in  right  of  his  wife,  and  by  McComber, 
public  administrator,  at  same  time,  and  letters 
were  awarded  to  Bolton,  but,  being  unable  to 
give  .necessary  bond,  letters  were  Issued  to 
McComber  with  his  assent,  and  on  hearing  of 
McComber's  application  all  parties  interested, 
having  had  notice  In  mode  prescribed  by  law, 
had  opportunity  to  oppose  it,  no  opposition 
having  been  made;  letters  were  duly  issued 
to  him  and  were  subject  to  be  defeated  by 
mere  will  of  parties  Interested,  only  In  cases 
specified  in  S 1383  post  (Probate  Act  8  67). — 
Estate  of  Carr,  25  Cal.  585,  587. 

16.  SECTION  APPLIES  ONLY  TO  VACANCY 
OR  GRANTS  DISCRETION.—Thls  section  has 
formed  part  of  law  of  state  since  1850.  It  was 
8  66  of  former  Probate  Act. .  It  was  construed 
In  Estate  of  Carr,  25  Cal.  685,  and  there  held 
to  apply  only  In  cases  where  vacancy  In  ad- 
ministration existed.  In  view  of  well-settled 
law  that  re-enactment  of  statute  Is  legislative 
adoption  of  Its  own  construction,  some  dlfn- 
culty  would  be  experienced  In  avoiding  con- 
clusion that,  when  1 66  of  Probate  Act  was 
re-enacted  as  9  1879  of  Code  of  Civil  Procedure, 
legislature  meant  It  to  apply  only  In  case  of 
vacancy  arising  during  administration,  or  It 
must  be  construed  as  giving  to  court  discre- 
tionary power  to  grant  administration  to  any 
competent  person  who  otherwise  would  not  be 
entitled  thereto,  at  written  request  of  person 
who  would  be  so  entitled.— Estate  of  Healy,  182 
Cal.  162,  164,  64  Pac.  Rep.  786. 

•      17.     WIDOW     MARRIED     CEASES     TO     BE 

sijRViviNG  wnm  and  cannot  nominate. 

—Where  executrix  of  her  husband's  estate  had 
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married  and  raaierned  as  executrix  and  resigna- 
tion had  been  accept ed*  her  request  to  court 
to  appoint  an  administrator  to  succeed  her 
could  not  be  granted.  She  had  ceased  by 
reason  of  her  second  marraige  to  be  widow,  or 
in  any  strict  sense  surviving  wife  of  deceased. 
>-Estate  of  Allen,  78  Cal.  581,  S86,  20  Pac.  Rep^ 
•79. 
18.    WRITTBN     BlSaiTlBflT     OF     OHO     BK- 


TITLEID  AND  COMPBTBTTCY  ONIiY  CONDI. 
TIONS  INVOKING  DISCRBTION  OF  COURT.— 

Only  conditions  necessary  for  invoking  dis- 
cretion of  court  are  that  there  be  written 
request  from  some  one  who,  if  applying,  would 
himself  be  entitled  to  receive  letters  of  admin- 
istration, and  that  person  to  whom  request  Is 
made  be  competent  person. — Bstate  of  Bedell. 
97  CaL  839,  842,  82  Pac.  Rep.  828. 


AETICLE   V. 

REVOCATION  OF  LETTERS  AND  PROCBEDINGS  THEREFOR. 


$1383.    Bevocation  of  letters  of  admimstra- 

tion. 
§1384.    When  petition  filed,  dtation  to  issue. 


1 1385.    Hearing  of  petition  for  revocatioiu 
S  1386.    Prior  rights  of  relatives  entitles  them  to 
revoke  prior  letters. 


§  1383.  REVOCATION  OF  LETTEBS  OF  ADMINISTRATION.  When  letters 
of  administration  have  been  granted  to  any  other  person  than  the  surviving  husband 
or  wife,  child,  father,  mother,  brother,  or  sister  of  the  intestate,  any  one  of  them 
who  is  competent,  or  any  competent  person  at  the  written  request  of  any  one  of 
them,  may  obtain  the  revocatioD  of  the  letters,  and  be  entitled  to  the  administra- 
tion, by  presenting  to  the  court  a  petition  pra3ring  the  revocation,  and  that  letters 
of  administration  may  be  issued  to  him. 

History:  Enacted  March  11, 1872,  sabstantial  re-enactment  of  §  67  Probate  Act 
as  amended  1870  (Stats.  1869-70,  p.  400,  $1);  amended  April  16,  1880,  Code 
Amdta  1880  (G.  0.  P.  pt.),  p.  80;  by  Code  Oommission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  204,  act  held  nneonatitational,  see  hiitory,  {  0  ante. 


1,2.  Applied,  died,  eonstmed,  referred  to. 

3.  Appeal  from  order  refusing  to  vacate  does 

not  stay. 

4.  Appointment  valid  until  set  aside. 

5.  Brother  having  waived  right  cannot  retract. 

6.  Glass  7  of  §  1365  ante  cannot  secure  revoca- 

tion. 

7.  Befnsal  of  letters  proper  after  another  ap- 

pointed. 

8.  Bevocation — ^Denied  to  public  administrator 

of  another  coontj. 

9.  Same— Granted  to  one  having  prior  right. 
10.  Same— Granted  to  one  preferred  by  law. 

IL  Same  —  Obtained  by   any   one   of   persons 
named  in  this  section. 

12.  Samei — ^Bight  of  not  in  parties  not  entitled 

to  administer. 

13.  Bight  of  nomination  and  revocation  not  in 

nominee. 
K  Section  applicable  to  estates  of  intestates 

only. 
15.  Same — Deals  with  persons  gives  statntoiy 

priori^. 

1.  APPIilBSDy  CTTBD,  COTTSTRUBD,  RID- 
FCRRBD  TO,  etc. — 1.  Code  aeetton. — Bstate  of 
Wooten,  66  Cal.  822,  827  (construed  with  99 1384, 
1385,  1S86  post);  Bstate  of  Keane,  56  Cal.  407, 
409  (construed) ;  Bstate  of  Qrlfflth,  84  Cal.  107, 
110.  23  Pac.  Rep.  528,  629,  24  Id.  881  (con- 
strued); Bstate  of  Danielson,  88  Cal.  480,  481| 
26  Pac  Rep.  505  (referred  to) ;  Bstate  of  James, 
99  Cal.  874,  875.  38  Pac.  Rep.  1128  (applied); 
Estate  of  Li  fo  Tai,  108  Cal.  484,  486,  89  Pac 
Rep.  30,  81,  41  Id.  486  (construed);  BState  of 
Shiels.  120  Cal.  347,  848,  52  Pac.  Rep.  869  <oob- 
strued  with  9  1377  axite);  Bstate  of  GtordoD.  142 
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Cal.  125,  180,  75  Pac.  Rep.  672  (construed  with 
S1S69  ante  and  91385  post);  Bstate  of  Aldrich» 
1  CaL  App.  Deo.  (Whiting)  848,  845,  81  Pao. 
Rep.  1011  (construed). 

S.  Same.  —  1.  Probate  A«t  9  07. —  Bstate  of 
Kirtlan,  16  C^L  162,  165  (construed);  Bstate  of 
Carr,  25  C!al.  586,  587  (construed). 

As  te  accotfattns  by  executor  or  admlale- 
trntor  after  wtrroenUan.  of  lettem,  see  post 
99  1628-1630  and  notes. 

As  to  pevsmui  IneomveteBtf  see  ante  91369 
and  note. 

As  te  MMMwal  and  svsveastom  of  powers  of 
•aceeator,  see  post  9  1436  et  seq.  aijd  notes. 

As  to  vacsMcy  1a  oillco  operatlasT  as  revoea^ 
tloB»  see  post  9  1411  and  note  par.  18. 

As  to  vevocatlom  after  proof  of  will,  see  post 
9  1428. 

As  te  rwoeatioB  f«r  cause  shown,  ses  post 
91486   and  note. 

As  to  revocatloM  for  falleve  to  srlve  new 
bendy  see  post  99 1400,  1405  and  notes. 

As  te  revocation  In  favor  of  private  rlxbta, 
see  post  9  1386  and  notes. 

As  te  revecntton  on  petitlen  ef  person  havlnsr 
pzler  risht,  see  post  9  1386  and  note. 

As  to  revocation  where  administrator  srallty 
ef  neslect,  ceasesy  embesslemcnt  or  mlsntanas^e* 
menti  see  post  9  1626  and  note^ 

&  APPBAIi  FROH  ORDBR  RBPUSHVO  TO 
VAGATB  0OB8  BTOT  STAY.— Reg&rdlesS  of  the 
Question  as  to  whether  party  can  maintain 
proceedings  for  revocation  of  letters  of  admin- 
istration, appeial  by  him  frotn  order  refusing 
to  vacate  letters  issued  does  not  stay  proceed- 
ings In  that  court  nor  debar  person  to  whom 
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letters  were  grranted  therein  from  exercising 
powers  and  performlngr  duties  of  administra- 
tion.— Duncran  vs.  Superior  Court,  31  Cal.  Dec. 
369,  373,  84  Pac.  Rep.  767. 

4.  APPOINTMENT  IS  VALID  UNTIL  SBT 
ASIDB. — ^Appointment  of  Gambetta,  public  ad- 
ministrator of  San  Joaquin  County,  belnsr  valid 
until  set  aside,  subsequent  appointment  of  one 
Stanley,  publio  administrator  of  Alameda 
County,  upon  petition  filed  after  Gambetta's, 
was  void;  for  there  cannot  be  two  valid  ad- 
ministrators at  same  time  In  this  state.  In 
such  case  court  which  first  gets  Jurisdiction  by 
proper  proceedings  has  authorltv  to  act. — Es- 
tate of  Griffith,  84  Cal.  107,  110,  28  Pac.  Rep. 
528,  24  Id.  381;  Freeman  vs.  Spencer,  128  Cal. 
397,  60  Pac.  Rep.  979. 

5.  BROTHBR,  HATING  "WAIVBD  RIGHT, 
CANNOT  RS3TRACT.  —  Where  stranger  made 
application  for  letters  a  brother  had  right  to 
contest  or  not,  as  he  chose.  In  case  where  he 
chose  not  to  do  so  when  application  of  peti- 
tioner was  made,  he  expressly  waived  his  right 
and  encouraged  petitioner  to  make  application 
for  appointment.  Brother  could  waive  this 
right  of  administration  as  well  as  any  other 
right.  In  favor  of  competent  person,  and  having 
done  so  and  encouraged  the  petitioner  to  go  to 
expense  and  trouble  In  applying  for  this  office, 
he  is,  upon  familiar  principles,  estopj^ed  from 
withdrawing  his  consent  and  waiver  or  renun- 
ciation.—Estate  of  Kirtlan,  16  Cal.  162,  165; 
Estate  of  Moore,  68  CaL  288,  9  Pac.  Rep.  728; 
Estate  of  Bedell,  97  CaL  889,  848,  82  Pac.  Rep. 
823. 

«.  CLASS  7  OF  9  ISeS  ANTB  CANNOT  SHCTTRB 
REVOCATION. — Power  to  procure  revocation 
of  letters  and  appointment  of  nominee  after 
letters  have  been  issued  to  one  not  In  first 
five  classes  of  9  1866  ante  Is  accorded  to  mem- 
bers of  those  five  classes  and  to  their  nominee, 
by  this  section;  but  members  of  class  7  are 
not  empowered  to  nominate  under  8  1865  ante 
nor  to  secure  revocation  of  letters  under  this 
section.  Their  rights  are  wholly  embraced 
within  9  1879  ante.— Estate  of  Healy,  122  Cal. 
162,  164,  54  Pac  Rep.  736. 

7.  REFUSAL  OF  LBTHTERS  PROPER  AFTER 
ANOTHER  APPOINTED.~It  is  clear  that  there 
cannot  be  two  administrations  of  one  estate 
at  one  and  same  time.  Until  revocation  of  one 
grant  of  letters  there  cannot  be  new  grant. 
Until  removal  of  an  administrator  already 
appointed  no  new  admlnlstrater  can  be  ap- 
pointed. It  is  not  therefore  error  to  refuse 
letters  of  administration  where  there  is  al- 
ready duly  appointed  and  qualified  adminis- 
trator.—Estate  of  Keane,  56  Cal.  407,  409; 
Estate  of  Woo  ten,  66  Cal.  822,  887;  Estate  of 
Moore,  68  Cal.  281,  288,  9  Pac.  Rep.  164. 

8.  REVOCATION— Denied  to  pvblle  admlate- 
tnitor  of  aBother  eovnty* — ^Where  decedent  left 
estates  in  San  Joaquin  County  and  also  in 
Alameda  County,  being  at  time  of  his  death 
resident  of  Alameda  County,  and  petition  was 
filed  for  administration  by  one  Gambetta,  pub- 
lic administrator  for  San  Joaquin  County,  on 
June  24,  1889,  and  two  days  after,  Stanley, 
public  administrator  of  Alameda  County,  filed 
his  .petition  for  letters  of  administration,  and 
petition  first  filed  came  on  to  be  heard  first 


on  July  6,  San  Joaquin  court  appointed  Gam- 
betta administrator  of  estate  and  issued  letters 
to  him,  and  two  days  afterward  the  Alameda 
court  appointed  Stanley  administrator  and 
Issued  letters  to  him,  and  two  courts  apparently 
were  in  Ignorance  of  each  other's  proceedings, 
and  Stanley  "did  not  know  or  receive  any  no- 
tice or  have  any  knowledge  of  petition  of 
Gambetta  or  of  hearing,  and  only  first  heard 
of  same  on  9th  day  of  July,  1889,"  and  Stanley 
thereafter  filed  application  for  revocation  of 
letters  appointing  Gambetta,  demurrer  to  said 
petition  was  properly  sustained. — Estate  of 
Griffith.  84  Cal.  107,  23  Pac.  Rep.  628,  24  Id.  381. 

9.  Gnmted  to  oae  having  prtor  right, — Prior 
right  to  letters  of  administration  on  estate 
may  be  asserted  at  any  time  against  one  who 
has  obtained  grant  of  letters  by  virtue  of  sec- 
ondary right.  Assertion  of  such  right  is  ex- 
pressly provided  for  by  this  and  next  two 
succeeding  sections,  and  If  right  be  estab- 
lished and  applicant  Is  found  to  be  competent, 
letters*  of  former  administrator  must  be  re- 
voked and  grant  of  letters  of  administration 
made  to  applicant  unless  he  has  waived  his 
right  and  consented  to  former  appointment. — 
Estate  of  Wooten,  56  CaL  822,  826. 

10»  CbraMted  to  one  preferred  by  law. — ^Where 
letters  of  administration  have  been  granted  to 
some  person  other  than  husband  or  wife  or 
child  of  the  decedent,  it  makes  no  difference 
whether  there  was  will  or  not  If  one  of  the 
persons  preferred  by  law  asks  that  adminis- 
trator (with  or  without  will  annexed)  be  re- 
moved and  himself  appointed;  his  request 
should  be  granted  if  he  is  legally  competent 
to  discharge  trust. — ^Estate  of  Li  Po  Tai,  108 
Cal.  484,  488,  41  Pac.  Rep.  486,  89  Id.  80,  81. 

11.  Obtained  by  any  omo  of  pereoaa  named 
1b  thla  section. — ^Under  this  section  when  letters 
have  been  granted  to  any  other  person  th&n 
surviving  husband  or  wife,  brother,  etc.,  any 
one  of  them  may  obtain  revocation  of  letters 
by  presenting  to  court  petition,  etc. — Estate  of 
Kirtlan,  16  Cal.  162,  166;  Estate  of  Carr,  25 
Cal.  585,  687;  Estate  of  Shlels,  120  Cal.  847, 
349,  58  Pao.  Rep.  808. 

12,  Right  ofy  Mot  1b  parties  not  entitled  to 
admlBlater. — Only  parties  who  are  authorized 
to  obtain  revocation  under  this  section  are 
wife,  child,  father,  mother,  or  brother  of  the 
intestate,  and  such  persons  are  only  authorized 
to  have  letters  revoked  by  presenting  petition 
'*praylng  revocation  and  that  letters  of  ad- 
ministration may  be  issued  to  him  or  her," 
and  not  to  parties  not  entitled  to  administer 
otherwise  than  by  request  of  such  parties  or 
praying  revocation.  —  Estate  of  Carr,  26  Cal. 
586,  587. 

18.  RIGHT  OF  NOBnNATION  AND  REVO- 
CATION NOT  IN  NOMINEE.— Prior  to  1880  there 
was  no  provision,  after  letters  had  once  been 
Issued,  for  their  revocation  at  instance  of 
nominee  of  relatives  named  in  this  section; 
but  in  that  year  the  legislature  amended  this 
section  by  giving  to  nominee  of  relatives  right 
to  obtain  administration  and  have  former  let- 
ters revoked.  Omission  to  make  same  amend- 
ment to  9 1886  post  makes  It  evident  that 
legislature  did  not  Intend  to  give  this  right  tc 
nominee  of  husband  or  wife  In  Instances  named 
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In  this  section. — Estate  of  8hlels»  120  Cal.  847, 
S48.  52  Pac.  Rep.  808. 

14.  SECTION— AppUcable  to  estates  of  In- 
testates only. — This  section  Is  expressly  limited 
to  estates  of  those  who  died  Intestate,  and  does 
not  apply  to  case  of  testator  upon  whose 
estate  letters  of  administration  have  been  is- 
sued with  will  annexed. — Estate  of  IjI  Po  Tai, 
108  Cal.  484.  486,  89  Pac.  Rep.  80,  81,  41  Id.  486. 

15.  Deals  wftb  persons  sfven  statutory 
priority.  —  This  section  evidently  deals  with 
classes  of  persons  who  are  firiven,  respectively, 

<  statutbry  priority  in  their  rights  to  letters  of 
^  administration.     It  does  not  allow  former  de- 
cree to   be   reviewed  or  assailed,   but   merely 


permits  it  to  be  superseded  by  person  of  an- 
other and  superior  class.  It  refers  to  case 
wnere  letters  have  been  grranted  to  one  not 
claiminj?,  or,  having  been  adjudicated,  to  be 
one  of  persons  mentioned  in  this  section, — as, 
for  instance,  where  public  administrator,  or 
creditor,  or  some  other  person  legally  compe- 
tent, but  not  enumerated  in  such  section,  has 
been  appointed.  It  does  not  embrace  case 
where  one  appointed  had  applied  as  one  of 
persons  enumerated  In  such  section  and  had 
been  adjudicated  by  court  to  be  surviving  hus- 
band, or  wife,  or  one  of  other  persons  enumer- 
ated therein.— Estate  of  Aid  rich,  1  Cal.  App. 
Dec.    (Whiting)    843.  846,  81   Pac.   Rep.   1011. 


§  1384.  WHEN  PETITION  FILED,  CITATION  TO  ISSUE.  When  such  petition 
is  filed,  the  clerk  must,  in  addition  to  the  notice  provided  in  section  thirteen  hun- 
dred and  seventy-three,  issue  a  citation  to  the  administrator  to  appear  and  answer 
the  same  at  the  time  appointed  for  the  hearing. 

History:  Enacted  March  11, 1872,  substantial  re-enactment  of  S  68  Probate  Act 
as  amended  1861  (Stats.  1861,  p.  633,  S  23) ;  March  24,  1874,  Code  Amdts.  1S7S-4, 
p.  359. 


1.  Applied,  dted,  constmed,  referred  to. 

2.  Persons  with  prior  right  may  contest  In  favor 

of  one  not  entitled. 

1.  APPI«I1SD,  CITED,  OONSTRUBD,  RB- 
PBRRBD  TO,  etc.,  in:  Estate  of  Wooten,  66 
CaL  322,  826  (construed  with  $1383  ante  and 
111385,  1886  post);  People  ys.  Hlbemla  Sav.  ft 
U  Soc.,  72  Cal.  21,  24,  13  Pao.  Rep.  48  (cited); 
Estate  of  Shiels,  120  Cal.  347,  848,  62  Pac.  Rep. 
808  (construed  with  S  1377  ante). 

As  to  citations,  Mow  directed  a«d  what  to 
contadB,  see  post  99  1707-1711  and  notes. 

As  to  eoAtemyt  for  dlsobedloneo  of  eltatloa, 
see  ante  1 1209  subd.  6,  1 1219. 


a.     PBmSONS    1¥ITH    PRIOR    RIGHT    MAT 
OONTBST  IN  FATOR  OF  ONB  NOT  BNTITLEDr 

— Letters  of  administration  may  be  grranted  to 
nephew  of  deceased,  as  he  is  one  of  persons 
entitled  to  letters.  There  may  be  others  having 
preference,  and,  if  so,  on  his  application  for 
letters  persons  entitled  to  be  preferred  may 
appear  under  this  section  and  contest  applica- 
tion or  assert  their  own  rights  on  that  ground. 
Even  other  persons  "not  entitled"  may  be 
"competent,"  and  letters  may  be  granted  to 
such  person  on  "request  of  person  entitled."— 
Lucas  vs.  Todd,  28  Cal.  182,  186. 


§  1385.  HEABINO  OF  PETITION  FOB  REVOCATION.  At  the  time  appointed, 
the  citation  having  been  duly  served  and  returned,  the  court  must  proceed  to 
hear  the  allegations  and  proofs  of  the  parties;  and  if  the  right  of  the  applicant 
is  established,  and  he  is  competent,  letters  of  administration  must  be  granted  to 
him,  and  the  letters  of  the  former  administrator  revoked. 

History:     Enacted  March  11, 1872,  substantial  re-enactment  of  S  69  Probate  Act. 


AFPUOSD,       CmSD,       COBTSTRUBD,       RI3-  '   848,    62    Pac.   Rep.    808    (construed   with    ( 1877 

FEKRKD  TO,  etc.,  in:    Estate  of  Wooten,   56  ante);    Estate  of  Gordon,  142  Cal.  126,  180,  76 

GaL  822,  826  (construed  with  S8 1383,  1884  ante  Pac.    Rep.    672    (construed    with    U 1869,    1883 

and  11886  post):  Bstate  of  Shiels,  120  Cal.  847,  ante). 


§1386.  PBIOB  BIOHTS  OF  BELATIVES  ENTITLES  THEM  TO  BEVOKE 
PBIOB  LETTERS.  The  surviving  husband  or  wife,  when  letters  of  adminis- 
tration have  been  granted  to  a  child,  father,  brother,  or  sister  of  the  intestate; 
or  any  of  such  relatives,  when  letters  have  been  granted  to  any  other  of  them, 
may  assert  his  prior  right,  and  obtain  letters  of  administration,  and  have  the 
letters  before  granted  revoked  in  the  manner  prescribed  in  the  three  preceding 
sections. 

History:    Enacted  March  11,  1872,  re-enactment  of  S  70   Probate  Act  as 
amended  1870,  Steta.  1869-70,  p.  400,  (2. 


L  Appfied,  cited,  construed,  referred  to. 
2.  Kominee  of  husband  or  wife  no  right  of 
cation  sad  administration. 


8.  SnrriTing  wife — ^Marriage  of  does  not  inca- 
pacitate. 

4.  Same — ^No  right  to  have  letters  issued  to  an- 
other. 
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5.  Survivor — To  adxniniBter  or  name  administra- 

tor. 

6.  Same  —  Bight   of   is   prior   to   ehild,   father, 

brother,  or  sister. 

1.  APPLIBD,  dTBD,  CON8TRUBD,  RO- 
FERRBD  TO,  etc.,  in:  Estate  of  Wooten,  56 
Cal.  322.  326  (construed  with  ffi  1383,  1385  ante); 
Estate  of  Ingram,  78  Cal.  686,  687,  21  Pac.  Rep. 
486  (construed);  Estate  of  Carmody,  88  Cal. 
616.  620,  26  Pac.  Rep.  373  (applied);  Estate  of 
Bhiels,  120  Cal.  847,  849.  62  Pac.  Rep.  808 
(construed  with  U  1377,  1388  ante) ;  Estate  of 
Dow,  182  CaL  809,  810,  64  Pac  Rep.  408  (con- 
strued). 

As  to  ^Idow  remarried  «o  louver  sarrlvliiK 
wife,  see  ante  f  1879  par.  17. 

2.  NOMINEE  OF  HUSBAND  OR  ^WIFB  NO 
RIGHT  OF  REVOCATION  AND  ADMINISTRA- 
TION.— Omission  to  make  same  amendment  to 
this  section  as  that  made  to  S  1893  post,  sivingr 
nominee  of  relatives  named  ri^ht  to  obtain 
administration  and  have  former  letters  re- 
voked, makes  It  evident  that  le^rislature  did 
not  intend  to  give  this  rlgrht  to  nominee  of 
husband  or  wife  in  Instances  named  in  that 
section.^Estate  of  Shiels,  120  Cal.  847,  349,  62 
Pac.  Rep.  808. 

8.  SURVIVING  WIFE>-MarHave  of  doco  not 
Incapacitate    for    adralnlstratlon. — It    was    not 

legrislative  intent  to  allow  married  woman  to 
become  administratrix  of  estate  in  which  she 
had  no  interest,  and  to  deprive  her  of  that 
ris:ht  upon  estate  of  her  deceased  husband,  in 
which  she  is  vitally  interested.  After  death 
of  husband  or  wife  survivor  has  rifirht  to 
nuurry,  and  such  marriage  is  not  in  contraven- 


tion of  any  statute,  nor  is  it  in  contravention 
of  any  public  policy.  In  absence  of  statutory 
provision  such  marriafire  does  not  deprive  party 
so  marrying  from  right  to  hold  property,  ad- 
minister upon  estate,  or  to  do  any  other  lawful 
act.— Estate  of  Dow,  182  Cal.  309,  311,  64  Pac 
Rep.  402. 

4.  No  rlvkt  to  kave  letters  iMined  to  «m- 
otker. — This  section  does  not  give  to  survlvinsr 
wife  right  to  have  letters  issued  to  any  compe- 
tent person  who  shall  make  request  to  be  ap- 
pointed, but  merely  authorizes  "the  survivincr 
husband  or  wife  to  assert  his  prior  right  and 
obtain  letters  of  administration." — Estate  of 
Bhiels.  120  Cal.  847,  849,  62  Pac.  Rep.  808. 

5.  SURVIVOR — To  admlnliiter  or  name  ad- 
nlnlatrator. — ^Right  of  Wife  to  request  appoint- 
ment of  competent  person  is  given  in  same 
sentence  of  same  subdivision  of  section  which 
gives  her  right  to  administer.  When  legisla- 
ture used  words  "surviving  husband  or  wife'* 
it  intended  to  designate  survivor  of  spouses 
and  to  erive  such  survivor  right  to  administer 
or  to  name  some  other  person  to  administer. — 
Estate  of  Dow,  132  Cal.  309,  310,  64  Pac.  Rep. 
402. 

8.  RIgkt  of  Is  prior  to  child,  father,  brother, 
or  sister. — Policy  of  law  is  to  give  right  to  sur- 
viving husband  or  wife  not  only  to  administer, 
but  to  have  person  appointed  upon  request. 
So  fully  does  law  carry  out  this  policy  that  If 
letters  have  been  granted  to  child,  father, 
brother,  or  sister  of  Intestate,  surviving  hus- 
band or  wife  may  assert  his  or  her  prior  right 
and  obtain  letters  of  administration  and  have 
prior  letters  revoked. — Estate  of  Dow,  182  CaL 
809,  810,  64  Pao.  Rep.  402. 


AETIC3LE  VL 

OATHS  AND  BOm>a  OF  EXECUTORS  AND  ADMINISTRATORS. 


S  1887.    Administrator  or  ezeeutor  to  take  oath. 

Letters  and  bond  to  be  reeorded. 
S  1388.    Bond  of  administrators,  form  and  re- 
quirements of. 
S  1389.    Additional  bondS;  when  required. 
§  1390.     Conditions  of  bonds. 
§  1391.    Separate  bonds,  where  more  than  one 

administrator. 
S  1392.    Several  recoveries  ma7  be  had  on  same 

bond. 
i  1393.    Bonds,  and  justification  of  sureties  on. 

Must  be  approved. 
{ 1394.    Citation  and  requirements  of  Judge  on 

deficient  bond.    Additional  security. 
i  1395.    Bight  ceases,  when  sufficient  security  not 

given. 


S  1396. 
1397. 


(1398. 

S  1399. 
S 1400. 
S  1401. 
S  1402. 

1 1403. 
§  1404. 
S1405. 


S  1406. 
1407. 


When  bond  may  be  dispensed  with. 

Petition  showing  failing  sureties  and 
asking  for  further  bonds. 

Citation  to  executor,  etc.,  to  show  cause 
against  such  application. 

Further  security  may  be  ordered. 

Neglecting  to  obey  order. 

Suspending  powers  of  executor,  etc 

Further  security  ordered  without  aj^pU- 
cation  of  party  in  interest. 

Release  of  sureties. 

New  sureties. 

Neglect  to  give  new  sureties  forfeits  let- 
ters. 

Application  to  be  determined  any  time. 

Liability  on  bond. 


§1387.  ADMINISTRATOB  OB  EXECUTOR  TO  TAKE  OATH.  LETTERS 
AND  BOND  TO  BE  RECORDED.  Before  letters  testamentary  or  of  administra- 
tion are  issued  to  the  executor  or  administrator,  he  must  take  and  subscribe  an 
oath  before  some  oflEicer  authorized  to  administer  oaths,  that  he  will  perform, 
according  to  law,  the  duties  of  executor  or  administrator,  which  oath  must  be 
attached  to  the  letters.  All  letters  testamentary  and  of  administration  issued 
to,  and  all  bonds  executed  by  executors  or  administrators,  with  the  affldayita  and 


Tit.  XI,  ell.  m,  art.  VI  OATH-«IUBCORD»rG   LBTTBRS    AND   BOIOV 
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eertificates  thereon,  must  be  forthwith  recorded  by  the  clerk  of  the  court  having 
jurisdiction  of  the  estates,  in  books  to  be  kept  by  him  in  his  oiBee  for  that  purpose. 

History:     Enacted  March  11,  1872,  aabttantial  re-enactment  of  §  72  Probate 
Act  as  amended  1861  (Btots.  1861;  p.  633)  and  1863,  Stats.  1863,  p.  23,  §  1. 

1, 2.  Applied,  cited,  construed,  referred  to. 
8.  Aathority  of  adnunisirator  shown  by  letten 
and  oath,  or  certified  eopy. 

4.  Neglect  to  qualify  is  disclaimer  of  trust. 

5.  New    administrator    not    appointed    while 

former  in  office. 

8.  Order  does  not  vest  with  office  nntil  quali- 
fication. 

7.  Yalidi^  of  appointment — Not  afTeeted  l^ 
order  of  letters  or  bond. 

li  APPI^IBD,  CITBD,  OOnnTBimD,  BB- 
FERRBO  TO,  etc« — ^1.  Code  seetloii. — BIythe  vs. 
Ayrea,  96  CaL  682,  698,  81  Paa  Bep.  916«  19  L. 
R.  A.  40  (cited). 

X  SaMe  — 2.  Probate  Act  iTS^-^BsUte  of 
Hamilton,  34  CaL  464»  469  (construed). 

Am  ta  laabUlty  of  OKoewtov  or  admiatstratog 
to  act  aatU  ^aalMod^  see  KBRB^S  CYO.  CIV. 
OODB  8  1878  and  note. 

As  to  traaaerlpt  of  court  mlaatea  oirldoBoa 
of  boad  arl^eay  see  post  S  1429. 

t.  AinPHORrrr  or  THB  ADmNIBTRATOR 
SHOHTN  RY  liSSTTBRS  AKD  OATH  OR 
CBRTIFTED  COPT« — ^Under  oar  statute  admin- 
istrator would  have  to  establish  his  official  char- 
acter, if  denied,  by  production  of  his  letters 
with  oath  of  office  annexed,  or  of  certified  copy 
of  record  thereof,  which  statute  requires  to  be 
made. — Elstate  of  Hamilton,  84  Cal.  464,  469; 
Pry  or  vs.  Downey,  60  Cal.  888,  899,  19  Am.  Rep. 

I  659;  Bowden  vs.  Pierce,  78  Cal.  469,  468,  14  Pac. 

'  Rep.  802.  16  Id.  64. 

'  4.  IVRGLSCT  TO  ^UAI^IFY  18  DISCI^AIMRR 
OP  TRUST. — Fact  that  party  was  named  In 
will  as  executor  and  actually  applied  for  let- 
ters did  not  constitute  him  trustee  for  estate. 
Refusal  or  neglect  to  qualify  was  disclaimer  of 
trusL — ^Bowden  vs.  Pierce,  78  Cal.  4&8.  468,  14 
Pac  Rep.  802,  16  Id.  64. 


5.  NITW  ADMINISTRATOR  NOT  APPOIIVT- 
KD  WHIL.R  FORBIBR  IN  OFFICB.>-Appolnt- 
ment  of  new  administrator  can  no  more  be 
made  whilst  former  administrator  Is  In  office 
than  appointment  can  be  made  in  first  Insteoice 
until  death  of  Intestate. — Haynes  vs.  Meeks,  20 
Cal.  288.  810,  311;  Estate  of  Hamilton,  84  Cal. 
464,  468;  Estate  of  Moore,  68  Cal.  281,  288,  9 
Pac  Rep.  164;  Estate  of  Griffith,  84  CaL  107, 
110,  28  Pac  Rep.  628,  24  Id.  881;  Freeman  vs. 
Spencer,  128  Cal.  394,  897,  898,  60  Pac  Rep.  979; 
Grangrer  vs.  Sheriff,  140  Cal.  190,  194,  78  Pac. 
Rep.  816;  Holmes  vs.  Oregon  ft  C.  R.  Co.,  7 
jSawy.  a  a  884,  9  Fed.  Rep.  229,  281. 

«.  ORDER  DOBS  NOT  VEST  1¥ITH  OFFICE 
UNTIL  <lUAIiIFICATION«— Order  directing  let- 
ters to  be  Issued  to  party  upon  his  qualifying 
in  manner  provided  in  this  section  was  only 
one  step  towards  his  appointment.  It  did  not 
of  Itself  vest  him  with  office.  His  appoint- 
ment was  in  fieri  until  he  had  qualified  and 
received  his  letters.  Order,  as  statute  intends 
all  such  orders  shall  be,  was  conditional  and 
did  not  take  effect  because  the  condition  was 
never  complied  with. — ^Estate  of  Hamilton,  34 
Cal.  464,  469;  Pryor  vs.  Downey,  60  Cal.  888, 
899,  19  Am.  Rep.  666;  Bowden  vs.  Pierce,  78 
Cal.  469,  463,  14  Pac  Rep.  302,  16  Id.  64. 

7.  VAIilDinnr  of  APPOINTHtSNT  NOT  AF- 
FECTED BT  ORDER  OF  LETTERS  OR  BOND. 

— ^It  is  true  that  administrator  is  not  authorized 
to  act  until  he  has  gplven  bond.  But  mere  order 
of  time  in  which  act  of  receiving  letters  and 
act  of  giving  bond  are  performed  will  not 
affect  validity  of  his  appointment,  nor  of  any 
act  performed  by  him  after  giving  the  bond, 
especially  where  no  official  act  was  performed 
or  attempted  to  be  performed  in  the  mean  time. 
—Ions  vs.  Harbison,  112  CaL  260,  267,  44  Pac 
Rep.  672. 


§  1388.    BOND   OF   ADMINISTRATOBS,  FORM  AND  BEQUIBEMENTS  OF. 

Every  person  to  whom  letters  testamentary  or  of  administration  are  directed  to 
issae,  must,  before  receiving  them,  execute  a  bond  to  the  state  of  California,  with 
two  or  more  gufflcient  sureties,  to  be  approved  by  the  superior  court,  or  a  judge 
thereof.  In  form,  the  bond  must  be  joint  and  several,  and  the  penalty  must  not 
be  less  than  twice  the  value  of  the  personal  property,  and  twice  the  probable 
value  of  the  annual  rents,  profits,  and  issues  of  real  property  belonging  to  the 
estate,  which  values  must  be  ascertained  by  the  superior  court,  or  a  judge  thereof, 
by  examining  on  oath  the  party  applying,  and  any  other  persons. 

History:  Enacted  March  11,  1872,  founded  on  §  73  Probate  Act  as  amended 
1864  (State.  1863-4,  p.  368,  (6);  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  80. 


L  In  General 

1,2.  Applied,  eited,  eonstnied,  referred  to. 

3.  AUegation  that  bond  executed,  after  appoint- 

ment, good  on  general  demurrer. 

4.  Applicant  not  qualifying,  not  a  truetee. 

5.  Bond  maj  be  to  "people"  of  state  or  to 

state. 


6.  Same — ^Not  executed  unless  signed. 

7.  Bondsmen  of  former  administrator  liable  to 

successor  for  former's  negligence. 

8.  Circumstances  of  principal  or  of  estate  can- 

not excuse  from  liability. 
0.  Concealment   of   embezzlement  by  executor 
does  not  relieve  sureties. 


911188        (1802)  BOND    OF    ADMINISTRATOR— FORM    AND    RBSdlJlSITES. 
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10.  Decrees  of  diatribution  and  settling  account 

binding  on  sureties. 

11.  Demand  not  necessary  unless  in  contract. 

12.  Disobedience  of  order  to  make  payment  is 

breach  of  bond. 

13.  Executor — Of  one  surety  may  sue  the  other 

for  contributipn, 

14.  Same — Liable  for  proceeds  of  sales  though 

no  new  bond  given. 

15.  Heirs  may  sue  for  balance  due  on  settled 

accounts. 

16.  No  action  on  bond  until  liability  determined 

by  probate  court. 

17.  No  joint  liability,  nor  contribution  between 

sureties,  on  separate  bonds. 

18.  Principal  answers  to  heir  for  breach  of  duty. 

19.  Section   applies  to   debt   of  administrator, 

but  not  §  1447  post, 

20.  Statute  of  limitations  not  available. 

21.  Title  passes  whether  executor  gives  bond  on 

sale  or  not. 

II.  Public  Administrator. 

22.  Public  administrator— Excepted  from  opera- 

tion of  this  section. 

23.  Same— Need  not  give  bond  in  each  case. 

24.  Same — Nor  in  double  amount  of  personal 

property. 

25.  Same — Personally  liable  on  his  contracts  un- 

less thereby  exempted. 

III.  Sureties. 

26.  Sureties  all  held  liable  in  same  action. 

27.  Sureties  —  Conclusively   bound  —  Decree   of 

distribution. 

28.  Same— Liability  of— For  default  of  admm- 

istrator. 

29.  Same—Same— Continues   until   payment   to 

distributees. 

30.  Same — Same — For  failure  of  administrator 

to  pay  debt  due  deceased. 

31.  Same — Same — ^Limited,  cannot  be  extended. 

32.  Same— Not   bound  unless  bond   signed   by 

principaL 

33.  Same— Not  guarantors  of  previous  debt  of 

administrator. 

34.  Same — Responsible  regardless  of  time  of  ex- 

ecutor of  bond. 

35.  Same — Reimbursements  not  payable  to  untU 

payments  made. 

36.  Same  —  Released    where    remedies    delayed 

without  their  assent. 

L     IN  QENBRAIj. 
1.     APPLIBSDy     CITED,     CONSTRUED,     RBJ- 
FERRED  TO,   etc.— 1.   Code  •ectlon.— Weir  vs. 

Mead.  101  Cal.  125,  128.  3&  Pac  Rep.  567  (cited); 
Ions  VB.  Harbison.  112  Cal.  260.  267,  44  Pac.  Rep. 
572  (construed);  Healy  vs.  Superior  Court,  127 
Cal.  659,  661,  662,  60  Pac  Rep.  428  (construed); 
Sanchez  vs.  Forster,  188  Cal.  614,  616,  66  Pac. 
Rep.  1077  (construed). 

a.  Same— 2.  Probate  Act  1 78.— Tevls  vs.  Ran- 
dall, 6  Cal.  632,  636   (construed). 

Am  to  additional  bond  fvheii  secnrtty  Inanf- 
ficieat,  see  post  H  1398.  1402  and  notes. 

A«  to  application  for  additional  bond,  when 
made,  see  post  81406. 

A«  to  allowance  to  executor  or  admlnlatrator 
of  part  of  coat  of  bond,  see  Stats.  1908  p.  476, 
and  HBNNINCyS  GENBRAL  LAWS  p.  80. 


Am  to  appllcatlona  for  new  anretlea  to  be  de- 
termined at  any  time,  see  post    1406. 

A«  to  bondy  dlapenaed  with,  when,  see  post 
5  1396. 

As  to  bond  of  execntor  or  administrator  wrlth 
corporation  aa  sole  •nrety,^ee  Stats.  1885,  p. 
114. 

Aa  to  conditional  bonda,  when  required,  see 
post  SS1389,  1894-1402. 

Aa  to  condition  of  bond,  see  post  S  1390  and 
note. 

As  to  eentrlbntlon  from  estate  of  deeeaned 
eo-anrety,  see  monosrraphic  note  10  Am.  St. 
Rep.    644. 

Aa  to  bond  of  corporation  aa  execntor,  etc., 
see  Act  1891.  HBNNING'S  GENERAL  ULW9 
p.  169. 

As  to  bond  of  public  admlnlatrator,  see  post 

81727. 

As  to  bonds  atandlnff  in  place  of  andertnklw 
on  appeal,  see  ante  $965. 

Aa  to  certlflcatlon  of  InstUlcatlon  of  snretlea 
on  bonds,  see  post  S  1393. 

As  to  citation  and  reqnlrements  of  Jad^e  on 
deficiency  bond,  see  post  (1394. 

As  to  Inability  of  executor  or  administrator 
to  act  vntll  anaUfled,  see  KBRR'S  CYC.  CIV. 
CODB  8  1873  and  note. 

Aa  to  Jnstlflcatlon  of  suretlea  on  bonda,  see 
post  58  1393,  1394. 

Aa  to  liability  of  admlnlatrator  and  hia  snre- 
tlea  for  debt  owinv  by  former  to  estate  of  hia 
Intestate,  where  administrator  la  hopeleaaly  In- 
aolvent,  see  note  61  Li.  R.  A.  313. 

Aa  to  liability  of  administrates  upon  dlfler- 
ent  bonda  executed  at  dillerent  timea,  see 
monographic  note  70  Am.  St.  Rep.  444,  446. 

Aa  to  llnbllity  of  bondsmen  for  foreign  aaaeta, 
see  monogrraphlc  note  45  Am.  St.  Rep.  670. 

Aa  to  liability  of  eatnte  of  deceaaed  co-anrety 
for  contribntion,  see  monographic  note  10  Am. 
St.  Rep.  644. 

Aa  to  Unblllty  of  avretles,  see  post  81890 
and  note  pars.  6,  6,  7;  also  8  1897  post  and  note 
par.  5. 

Aa  to  liability  of  suretleo  on  executor's  bond, 
see  post  8  1407  and  note  par.  9  L.  R.  A.  228. 

As  to  liability  of  suretlea  on  auccesalTe  bonds, 
see  monogrraphic  note  10  Am.  St.  Rep.  848,  860. 

Aa  to  neslect  to  sive  new  snretlea  forfelta 
lettera,  see  post  8  1405. 

Aa  to  new  anretiea,  see  post  8  1404. 

Aa  to  petition  aaklnv  for  further  bond,  see 
post  88  1397-1400  and  note. 

Aa  to  principal  and  anrety  bound  to  aame 
extent,  see  monosrraphic  note  91  Am.  St.  Rep. 

508. 

Aa  to  reduction  of  bond  when  exceaalve,  see 

act  authorlsin^r  corporation  to  act  as  executor. 
Stats.  1905  p.  232,  and  HBNNING'S  GBNERAI. 
LA\VS  p.  170  8  4. 

Aa  to  reformation  of  bonda,  see  monographic 
note  65  Am.  St.  Rep.  605. 

As  to  releaae  of  auretlea,  see  post  88 1403, 
1404,  1406,  and  monographic  note  20  Am.  St. 
Rep.   616-618. 

Aa  to  relief  of  executor  or  administrator  from 
responaiblllty  on  deposit  of  funda  by  order  of 
court,  see  act  authorizingr  corporations  to  act 
as  executor.  Stats,  1905  p.  282,  and  HBlNJriNG»8 
GBNBRAIj  IjA'WS  p.   169. 

Aa    to    rlffht    of    administrator    to    maintain 
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aetloa  oa  bottd  of  exeevtev  «r  ftmaer  a4mlal«- 
trstor,  aee  ante  H  1686,  1687. 

As  to  recoTcrr  on  iNMi,  see  post  II 18 9 S,  1407. 

As  to  seyanrto  iNMi,  wlioBy  see  post  1 1391 
and  note. 

As  to  BCTeml  vecorecles  kad  on  aamo  bo&d, 
•ee  post  1 1392. 

As  to  sureties  mot  lioiuid  vbIcss  all  parties 
ezecato  bond,  see  monoffraphlc  note  40  Am.  St. 
Rep.   51,  62. 

As  to  saspendlns  powers  of  exeeator  wbea 
fartkcr  seearlty  reqalred,  see  post  1 1401. 

As  to  wltbdrawal  of  boad  by  Jadse  at  ehaia* 
b«r%  see  ante  1 166. 

S.  AliLBGATIOBT  THAT  BOND  BXBCUTBD 
AFTER  APPOINTMBNT,  GOOD  ON  OBNBBAX 
DBMVRRBR. — In  action  on  bond  of  admlnls* 
trator  complaint  did  not  allege  that  bond  was 
approved  by  Judge,  or  was  ever  filed,  or 
recorded,  or  that  any  certificate  of  Justification 
was  attached  thereto.  An  alleeration,  however, 
that  the  executor  was  appointed,  that  letters 
testamentary  were  directed  to  be  issued  to 
him  upon  his  "ezeonting:  a  bond  according  to 
law,"  etc,  and  that  executor  and  appellants 
"duly  made  and  executed  bond  required  by  said 
order.'*  Is  sufllclent  allegation  as  against  gen- 
eral demurrer. — Evans  vs.  Gerken,  106  Cal.  811, 
312,  88   Pac.   Rep.   726. 

4.  APPUCANT  NOT  <IUAI.IFTING  NOT  A 
TRUSTEE!. — One  nominated  as  one  of  executors 
of  will  of  deceased  who  applies  for  letters 
testamentary  but  fails  to  qualify  as  executor 
is  not  trustee  for  estate. — ^Bowden  vs.  Pierce, 
73  Cal.  469,  463,  14  Pac.  Rep.  802,  16  Id.  64. 

8.  BOND  MAY  BE  TO  « PEOPLE"  OF 
STATE  OR  TO  STATE. — ^Whether  bond  is  made 
payable  to  "The  People  of  the  State  of  Califor-' 
nla"  or  to  "the  State  of  California,"  all  that  is 
requisite  to  constitute  good  bond  on  this  point 
Is  that  it  should  have  certain  obligee  so  there 
be  no  mistake  as  to  one  to  whom  service  or 
duty  Is  owing.  Either  of  phrases  above  is 
descriptive  of  same  soverelgrnty  and  may  be 
Indifferently  used,  as  they  are  in  various  stat- 
utes.— ^Tevis  vs.  Randall,  6  Cal.  632,  636;  People 
Ta  Love,  19  Cal.  676,  681.  See  Idabo.  People 
vs.  Myers,  1  Idaho  366,  867.  micb.  Bay  Co.  vs. 
Brock,  44  Mich.  46,  61,  6  N.  W.  Rep.  101.  8.  D. 
Custer  Co.  vs.  Albion,  7  S.  Dak.  482,  486,  64 
N.  W.  Rep.  633. 

See  monographic  note  82  Am.  Dec  762;  also 
note  67  Am.  St.  Rep.  200. 

C  Not  execated  aniens  signed. — Plain  mean- 
ing of  this  section  is  that  principal  and  sure- 
ties must  sign  bond  before  letters  can  be 
Issued,  for  obviously  there  can  be  no  execution 
without  signing.— Weir  vs.  Mead,  101  Cal.  126, 
128,  40  Am.  St.  Rep.  46,  51,  35  Pac.  Rep.  567. 

7.  BONDSMEN  OF  A  FORMER  ADMINIS- 
TRATOR LIABLE  TO  SUCCESSOR  FOR  FOR- 
MER'S NEGLIGENCES — Successor  of  Connolly 
as  administrator  of  estate  was  under  no  obli- 
gation to  look  beyond  him  and  his  bondsmen 
for  assets  of  estate.  His  doing  so  was  volun- 
tary act  without  any  privity  with  or  authority 
from  Connolly,  but  if,  in  seeking  to  recover 
moneys  from  party  to  whom  money  had  been 
confided— which  was  mere  debt  which  latter 
owed  to  Connolly— he  was  guilty  of  negligence. 
It  does  not  lie  with  former  administrator  or 


his  bondsmen  to  find  fault. — Estate  of  Connolly, 
73  Cal.  423.  424,  16  Pac  Rep.  66.  See  Deobold 
vs.  Oppermann,  111  N.  Y.  631,  7  Am.  St.  Rep. 
769,  19  N.  E.  Rep.  94;  Foster  vs.  Wise,  46  Ohio 
St.   20,  15  Am.  St.  Rep.  647,  16  N.  B.  Rep.  687. 

8.  CIRCUMSTANCES  OF  PRINCIPAL  OR 
OF  ESTATE  CANNOT  EXCUSE  FROM  LIA-  ^ 
niLITY. — Poverty  or  riches  of  their  principal, 
condition  of  estate,  where  and  how  invested, 
were  proper  subjects  of  inquiry  for  sureties 
In  determining  whether  or  not  to  become  re- 
sponsible, but  cannot  be  urged  as  reasons  to 
excuse  them  from  liability  which  they  assumed. 
Nor  can  representations  of  their  principal  as 
to  his  financial  position,  or  his  failure  so  to  do, 
avail  sureties. — ^Treweek  va.  Howard,  106  Cal. 
484,  446,  89  Paa  Rep.  20. 

•»     CONOBALMBNT     OF     EMBEZZLEMENT 
BT  EXECUTOR  DOES  NOT  RELIEVE  SURE- 

TIES.^-Charge  that  executor  had  money  in  his 
hands,  had  embezxled  it  in  lifetime  of  testator, 
and  concealed  this  fact  from  sureties,  led  them 
to  believe,  and  they  did  believe  until  May, 
1886,  that  he  was  solvent;  that  they  knew 
nothing  of  facts  as  to  such  indebtedness  or 
embezzlement  until  last-named  date,  and  that 
plaintifC  and  his  assignors  had  been  cognizant 
of  fact  since  said  date,  do  not  constitute  such 
fraud  as  entitles  sureties  to  attach  decree  of 
distribution. — Treweek  vs.  Howard,  106  Cal. 
434,  446,  39  Pac.  Rep.  20. 

10.  DECREES  OF  DISTRIBUTION  AND 
SETTLING  ACCOUNT  BINDING  ON  SURE- 
TIBS.— Although  sureties  are  not  parties  to 
proceeding,  yet  in  absence  of  fraud,  decree  of 
distribution  entered,  and  order  of  court  in 
passing  upon  and  approving  account  of  execu- 
tor, are  binding  upon  executor  and  sureties.-^ 
Treweek  vs.  Howard,  106  Cal.  484,  446,  39  Paa 
Rep.  20. 

11.  DEMAND  NOT  NECESSARY  UNLESS  IN 
CONTRACT. — ^No  demand  or  notice  is  necessary 
to  fix  liability  of  surety,  except  in  such  cases 
where  demand  and  notice  are  expressly  re- 
quired by  language  of  contract.  Where  com- 
plaint fails  to  properly  aver  demand  and  no- 
tice, it  is  Immaterial. — Chafoin  vs.  Rich,  77  Cal. 
476,  478,  19  Pac.  Rep.  882;  Cobum  vs.  Brooks, 
78  Cal.  443,  448,  21  Pac.  Rep.  2;  Pleper  vs. 
Peers,  98  Cal.  42,  43,  32  Pac  Rep.  700;  Treweek 
vs.  Howard,  106  Cal.  434,  441,  89  Pac.  Rep.  20; 
Pierce  vs.  Merrill,  128  Cal.  464,  469,  79  Am.  St. 
Rep.  66,  61  Pac.  Rep.  64;  Carpenter  vs.  Furrey, 
128  Cal.  666,  668,  61  Pac.  Rep.  369;  Bolles  vs. 
Bird,  12  Colo.  App.  78,  64  Pac.  Rep.  408. 

12.  DISOBEDIENCE — Of  order  to  make  pay- 
ment Is  breach  of  bond. — ^Where  it  heuB  been 
determined  that  estate  of  appellant's  principal 
was  indebted  to  estate  of  which  he  was  admin- 
istrator, for  moneys  received  by  him  and  un- 
expended, and  payment  thereof  was  directed,  It 
became  duty  of  administratrix  of  estate  of  ; 
administrator  to  make  payment,  and  her  failure  j 
to  do  so  constituted  breach  of  bond  sued  on,  \ 
for  which  sureties  are  liable. — Chaquette  vs. 
Ortet,  60  Cal.  694,  601;  Evans  vs.  Gerken,  106 
Cal.  811,  818,  88  Pao.  Rep.  726;  Treweek  vs. 
Howard,  105  CaL  484,  446,  89  Pac.  Rep.  20; 
Reither  vs.  Murdook,  186  CaL  197,  198,  67  Pac 
Rep.  784;  Cook  vs.  Ceas,  148  CaL  281,  226,  234, 
77  Paa  Rap.  €6^ 
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lA*  BXBOUTOR— Of  one  mwcmtr  amy  sue  the 
cither  tat  coatrthvtlOB. — Where  one  of  two 
sureties  died,  and  executor  united  In  payment 
of  claim  on  bond  without  requirln^r  Its  pre- 
sentment In  advance,  and  then  brought  action 
thereon  for  contribution  against  other  surety, 
demurrer  to  complaint  upon  erround  that  claim 
had  not  been  presented  to  the  executor  for 
allowance  should  not  be  sustained. — ^Dussol  vs. 
Bruffulere,  50  Cal.  456,  459. 

See  note  10  Am.  St.  Rep.  646. 

14.  Liable  for  proceeds  of  salce  thovffli  bo 
■ew  bond  slvea.r^It  is  no  defense  to  action  on 
bond  for  executor  to  say  that  money  appro- 
priated by  him,  which  he  failed  to  pay  over  to 
distributees,  was  not  part  of  personal  property 
or  income  of  estate,  but  was  derived  from  sale 
of  realty  belonfflner  to  estate,  which  he  had 
been  permitted,  by  neslect  of  superior 
court  and  .plalntiffSi  to  sell  without  giving 
additional  bond  required  by  law,  and  without 
consent  of  distributees  that  said  realty  be  sold 
without  such  additional  bond  bein^r  required. — 
Evans  vs.  Gerken,  105  CaL  8X1,  813,  38  Pac. 
Rep.  725. 

15.  HBIRS  MAY  SUB  FOR  BAJLANCB  DUB 
ON  SBTTLBD  ACCOUNTS*— It  is  for  probate 
court  to  settle  accounts  of  administrator,  and 
after  status  of  accounts  has  been  fixed,  if  the 
administrator  shall  fail  to  pay  what,  if  any- 
thing, may  be  adjudged  against  him,  the  heirs 

will  have  their  action  upon  the  bond. — ^Weihe 
vs.  Statham,  67  Cal.  84,  85,  7  Pac.  Rep.  143. 

I  IC  NO  ACTION  ON  BOND  UNTII<  LIABIL- 
ITY  DBTBRMINBD    BY    PROBATB    COURT.— 

Iiiability  of  an  administrator  arising  from  his 
I  dealings  with  property  of  estate  can,  during 
j  pendency    of    administration    and    lifetime    of 
1  administrator,  be  determined  only  by  Judgrment 
or  order  of  such  court,  and  until  such  deter- 
mination has  been  made  no  action  can  be  main- 
tained upon  administrator's  bond. — ^Nickals  vs. 
Stanley,  146  Cal.  724,  726,  81  Pac  Rep.  117. 

17.  NO  JOINT  LIABILITY  NOR  CONTRIBU- 
TION BBTWBBN  8URBTIBS  ON  SBPARATB 
RONDS.^-Rule  of  contribution  between  sureties 
on  original  bond  of  executor  and  those  on  an 
additional  bond  (Pol.  Code  9  969)  was  not  in- 
tended to  apply  to  sureties  on  bonds  of  two 
or  more  sureties.  Sureties  upon  each  bond 
promise  to  stand  good  for  acts  and  defalca- 
tions of  each  executor  respectively,  and  there 
would,  in  no  view  which  may  be  taken,  be  joint 
liability  between  sureties  on  their  separate 
bonds,  and  if  no  Joint  liability,  then  there  could 
be  no  right  of  contribution  by  one  set  of 
sureties  against  the  other. — Hewlett  vs.  Beede, 
2  Cal.  App.  Dec.  (Whiting)   18,  15,  83  Pac  Rep. 

:   1086. 

I  18.  PRINCIPAL  ANSWBRS  TO  HBIR  FOR 
BRBACH  OF  DUTY. — So  far  as  principal  in 
bond  of  executor  or  administrator  is  concerned, 
obligation  of  sureties  is  to  answer  to  heir  for 
his  breach  of  duty,  and  not  for  breach  of  duty 
of  any  other  person  who  may  have  been  in- 
vested with  same  character  of  trusts  with 
respect  to  same  estate. — ^Hewlett  vs.  Beede,  2 
Cal.  App.  Dec.  (Whiting)  18,  16,  88  Pac  Rep. 
1086. 

19.  SECTION  APPLDDS  TO  DBBT  OF  AD- 
miNISTRATOR,  BUT  NOT  fi  1447«^Rule  of  law 


exprossod  In  thlo  sooUon  applies  to  debt  of 
administrator  equally  wtth  that  of  any  othor 
person,  and  special  reatriotloas  upon  executors, 
as  declared  In  S 1447  post*  are  not  made  ap- 
plicable to  administrators. — Sanchez  vs.  Fors- 
ter.  188  (3al.  614,  AIS,  65  Pao.  Rep.  1077. 

90.  STATUTB  OF  LIBHTATIONS  IS  NOT 
ATAILABLB. — Obligation  of  executor  or  ad- 
ministrator is  continuous  and  does  not  become 
barred  by  statute  of  limitations. — Estate  of 
Sanderson,  74  Cal.  199,  215,  15  Pac  Rep.  758. 

21.  TITLB  PASSBSWHBTHBR  BXBCUTOR 
GITBS  BOND  ON  SALB  OR  NOT.— Title  to 
property  passes  from  an  estate,  although  there 
is  failure  on  part  of  executor  to  give  bond  as 
required  by  law  upon  sale  of  real  estate. — 
Evans  vs.  Oerken,  106  Cal.  811,  818,  88  Pac 
Rep.  786. 

II.      PUBLIC    ADMINISTRATOR. 

99.  PUBLIC  ADMINISTRATOR  —  Bxeepted 
from  operatloa  of  thim  sectfoa. — This  section  is 
general  section,  applicable  in  its  terms  to 
every  person  to  whom  letters  testamentary  or 
of  administration  are  directed  to  issue;  but 
it  is  rule  of  construction  that  provisions  of 
general  section  give  way  before  those  of  par- 
ticular or  specific  statute  bearing  upon  the 
same  subject-matter.  By  S 1727  post  public 
administrator  is  clearly  excepted  from  opera- 
tion of  this  section,  and  it  is  expressly  declared 
that  official  bond  and  oath  of  public  adminis- 
trator are  in  lieu  of  administrator's  bond  and 
oath.— Healy  vs.  Superior  Court,  127  Cal.  659, 
662,  60  Pac.  Rep.  428. 

98.  Need  not  give  bond  la  each  case. — This 
section  is  general  section,  applicable  in  its 
terms  to  every  person  to  whom  letters  testa- 
mentary or  of  administration  are  directed  to 
Issue;  but  it  is  rule  of  construction  too  well 
settled  to  require  citation  of  authority  that 
provisions  of  general  section  give  way  before 
those  of  particular  or  specific  statute  bearing 
upon  the  same  subject-matter.  By  S  1727  post 
the  public  administrator  is  clearly  excepted 
from  portion  of  this  section,  and  it  is  ex- 
pressly declared  that  official  bond  and  oath  of 
public  administrator  are  in  lieu  of  adminis- 
trator's bond  and  oath. — ^Healy  vs.  Superior 
Court,  127  Cal.  669,  668,  60  Pac.  Rep.  428. 

24.  Nor  In  double  amount  of  personal  prop* 
erty. — ^Under  provisions  of  code  it  is  not  neces- 
sary for  judge  to  have  exacted  any  bond  from 
public  administrator  in  addition  to  one  which 
he  has  given  in  his  official  capacity.  That  the 
court  has  right  so  to  do  and  that  It  would  be 
its  duty  to  do  so  in  proper  cases  is  clear.  But 
it  is  in  no  wise  incumbent  upon  it  to  require 
in  first  instance,  or  at  all,  a  bond  in  twice  the 
amount  of  the  value  of  personal  property  of 
estate. — Healy  vs.  Superior  Court,  127  CaL  659, 
662,  60  Pac  Rep.  428. 

96.  Personally  liable  on  his  contracts  unless 
thereby  exempted. — Neither  state,  county,  town, 
nor  city  Is  liable  on  contracts  made  by  public 
administrator;  and  although  he  is  public  of- 
ficer he  is  personally  liable  upon  contracts 
made  in  relation  to  estates  upon  which  he 
administers,  unless  idea  of  such  personal  lia- 
bility be  excluded  by  contract-'^Dwinelle  vs 
Henriques,  1  Cal.  888,  892. 
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IIL     SURBTIBS. 

2C.  gtRKTimg  AIaMa  HBIiD  UABLB  IN 
SAMS  ACTION.— -Defendants  are  aeverally  liable 
SB  sureties  on  bond  conditioned  for  perform- 
ance of  trust  undertaken  by  their  principal 
which  Included  duty  to  account.  Principal  is 
dead,  there  is  no  administration  of  his  estate, 
and  account  Is  unstated.  It  is  provided  by 
statute  that  parties  severally  liable  upon  an 
Instrument,  including  sureties,  may  be  all  or 
any  of  them  included  in  same  action,  at  option 
of  plaintiflC — Slater  vs.  McAvoy,  128  Cal.  487, 
440,  5€  Pac  Rep.  49;  Zurfluh  vs.  Smith,  135 
CaL  644,  648,  67  Paa  Rep.  1089. 

27.  SUBfiTIBS — ComelnslTely  b«aad— Jleeree 
•f  distribatlom. — Decree  of  distribution  fixes 
liability  of  executor  and  is  conclusive  alike 
upon  sureties  upon  bond  of  executor  and  ad- 
ministrator. Fact  that  executor  failed  to  ffiva 
such  bond  could  In  no  way  affect  rights  of 
distributee,  except  as  incidentally  to  their  right 
to  contribution  in  proper  case.  Primarily  they 
were  liable  upon  their  undertaking  to  full 
extent  of  penalty,  whether  such  additional 
bond  had  been  given  or  not. — ^Evans  vs.  Ger- 
ken,  105  Cal.  311.  818,  38  Pac.  Rep.  725. 

S8.  Lilablllty  of —  For  default  of  adminls- 
trater. — ^Liabllity  of  sureties  for  debt*  of  an 
administrator  by  reason  of  failing  to  collect 
debt  due  to  estate  depends  upon  fact  as  to 
whether  or  not  debt  was  neglected  through  his 
fault;  or  It  may  be  said  sureties  are  liable  If 
during  his  administration  of  estate  he  has  the 
financial  ability  to  pay  debt  and  fails  to  do  so. 
—Sanchez  vs.  Forster,  188  Cal.  614,  615,  65  Paa 
Rep.  1077. 

29.  Same — Contlnnes  vatU  payment  to  dls- 
ttl»atcea. — ^Where  third  account  of  executors 
was  allowed  as  prayed  for,  but  there  was 
nothing  to  show  that  they  were  ever  dis- 
charged from  their  trust  as  executors,  or  that 
they  ever  asked  to  be  discharged,  while  there 
Is  evidence  showing  that  they  acted  as  execu- 
tors after  their  account  was  settled  and  after 
decree  of  partial  distribution  was  entered, 
executors  and  their  sureties  remained  liable 
until  money  was  paid  over  to  distributees  as 
dlrected.^McCloud  vs.  Hewlett,  185  CaL  861, 
S69,  67  Pac  Rep.  888. 

ao.  Same— For  faflvre  of  admlatatrator  to 
pay  debt  dae  deeeased. — Sureties  of  adminis- 
trator are  liable  if  during  his  administration 
of  estate  he  had  financial  ability  to  pay  debt 
owed  by  him  to  deceased  in  his  lifetime  and 
failed  to  do  so. — Sanchez  vs.  Forster,  138  Cal. 
614,  616,  65  Pac  Rep.  1077:  Estate  of  Thomas, 
140  CaL  897.  898,  73  Pac.  Rep.  1059. 

SI*     flame  —  Umltedf    camtot    be    extended.— 

Sureties  are  entitled  to  stand  upon  precise 
terms  of  their  contracts,  and  where  bond  Is 
limited  to  duties  cast  upon  principal,  liability 


of  sureties  cannot  be  extended. — ^Treweek  vs. 
Howard.  105  CaL  434,  444,  89  Pac  Rep.  20; 
Nickals  vs.  Stanley,  146  CaL  724,  726,  81  Pac 
Rep.  117;  Hewlett  vs.  Beede,  2  CaL  App.  Dec 
(Whiting)  13,  15,  83  Pac.  Rep.  1086. 

82.  Not  bound  ealess  bond  signed  by  pria- 
cipaL — Bond  of  executor  in  suit  was  not  in 
form  bond  and  several  obligation  of  all  par- 
ties, as  it  should  be,  but  was  Joint  obligation 
of  principal  and  sureties  and  several  obligation 
only  of  latter.  Principal  never  signed  bond, 
and  sureties  are  therefore  not  bound,  in  tha 
absence  of  evidence  that  sureties  intended  to 
be  bound  without  requiring  principal's  signa- 
ture.—Weir  vs.  Mead,  101  Cal.  125,  128,  40  Am. 
St.  Rep.  46,  51,  35  Pac  Rep.  567. 

S8i  Not  gaaraatora  of  vvevioaa  debt  of  ad« 
ndalstmter^-^ureties  upon  an  administrator't 
bond  are  in  no  sense  guarantors  of  debt  by- 
administrator  to  deceased  in  his  lifetime.*— 
Sanohes  vs.  Forster,  188  CaL  614,  615,  66  Pac 
Rep.  1077. 

•4.  BespoaslMe  regardlcae  ef  time  of  excea- 
tlom  of  bond« — There  Is  no  doubt  that  general 
rule  relating  to  sureties  on  official  bonds  is  that 
they  are  not  liable  for  any  official  delinquency 
or  default  of  their  principal  prior  to  execution 
of  bond.  But  case  of  bond  of  executor  or  ad- 
ministrator is  exception  to  that  rule,  because 
law  under  which  and  purpose  for  which  repre- 
sentative classes  of  bonds  are  given  differs. 
Sureties  on  bond  of  executor  or  administrator 
become  responsible  for  faithful  execution  by 
administrator  of  duties  of  trust,  without  regard 
to  time  of  execution  of  bond. — Lacoste  vs. 
Splivalo,  64  CaL  86,  41,  80  Pac  Rep.  671. 

S8.  Relmbarsemeats  aot  payable  to  antU 
payments  auide. — ^An  unauthorized  appropria- 
tion of  funds  of  estate  cannot  be  made  basis 
In  whole  or  in  part  of  claim  by  sureties  against 
estate.  Sureties  of  administrator  who  are  com- 
pelled to  pay  debt  of  their  principal  have  legal 
demand  for  reimbursement  which  they  may 
enforce  against  him  by  personal  action  If  he 
be  alive,  or  against  his  estate  if  he  be  dead. 
But  in  either  case  reimbursements  can  be 
claimed  for  only  what  has  been  expended. — 
Estate  of  Hill,  67  CaL  238,  248,  7  Pac  Rep.  664; 
Stone  vs.  Hammell,  88  CaL  647,  650,  17  Am.  St. 
Rep.  874,  28  Pac.  Rep.  708,  8  L.  R.  A.  425.  See 
Barth  vs.  Graf,  101  Wis.  27,  89,  76  N.  W.  Rep. 
1100. 

ad.  Released  wliere  remedies  delayed  with* 
oat  their  assent. — If,  by  conventional  Judgment 
and  order  entered  In  action  by  legatees  to 
recover  amount  due  under  decree  of  distribu- 
tion, remedies  of  sureties  were  delayed  and 
made  to  wait  upon  contingencies  to  which  they 
have  never  assented  and  about  which  they  had  [ 
never  been  consulted,  the  sureties  are  released 
from  responsibility  on  their  bond.— Fordyce  vs.  ! 
Ellis,  29  Cal.'  97,  101. 


§1389.    ADDITIONAL    BONDS,    WHEN 


The  superior  court,  or 


a  judge  thereof,  must  require  an  additional  bond  whenever  the  sale  of  any  real 
estate  belonging  to  an  estate  is  ordered;  but  no  such  additional  bond  must  be 
required  when  it  satisfactorily  rf^pears  to  the  court  that  the  penalty  of  the  bond 
given  before  receiving  letters,  or  of  any  bond  given  in  place  thereof,  is  equal 
to  twice  the  value  of  the  personal  property  remaining  in  or  that  will  come  into 
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the  possession  of  the  executor  or  administrator,  including  the  annual  rents,  profits, 
and  issues  of  real  estate,  and  twice  the  probable  amount  to  be  realized  on  the 
sale  of  the  real  estate  ordered  to  be  sold. 

History:  Enacted  March  11,  1872,  founded  on  S  73  Probate  Act  as  amended 
1864  (Stats.  1863-4,  p.  368,  §6);  amended  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  80. 


1.  Applied,  dted,  construed,  referred  to. 

2.  Further   security  authorized,  intended  to  be 

cumulative. 

3.  Proof  that  bond  not  given,  to  be  made  bj 

party  objecting. 

4.  Sureties,  decree  of  distribution  eonelusive  upon. 

1.  APPLIBD,  CITED,  CONSTRIJBD,  R13- 
FBRRBD  TO,  etc.,  In:  Estate  of  Argruello,  60 
Cal.  808,  809  (construed);  Slater  vs.  McAvoy, 
128  Cal.  487,  488.  66  Pac.  Rep.  49  (olted). 

As  to  aetlOB  on  liond  la  name  ot  party  la 
latcrcMt,  see  ante  S867. 

As  to  additional  lioad  repaired  of  paUle  ad* 
mlnlstrator,  see  post  S  1727. 

As  to  bonds  to  be  recorded  by  tke  elerfc,  see 
ante  S  1387  and  note. 

a.  FURTHBR  SECURITY  AUTHORIZBD 
INTBNDBD  TO  BB  CUMULATIVB.— The  provi- 
sions of  this  code  touching  £rivingr  of  further 
security  by  executor  or  administrator  admit  of 
but  one  interpretation,  and  that  is  that  furthejr 
security  authorized  by  them  to  be  required  is 
intended  to  be  cumulative.  Very  purpose  of 
requiring^  it  is  to  strengthen  and  to  increase 
security  previously  existing,  and  it  is  obvious 
that    purpose    would    fall    unless    both    bonds 


relate  to  same  subject-matter.  —  Laooste  va 
8plivalo»  64  Cal.  86,  40,  80  Pac  Rep.  671;  Evans 
vs.  Gerken,  106  Cal.  811,  814,  88  Pac.  Rep.  725. 

8.  PROOF  THAT  BOND  NOT  GIVEN  TO  BB 
MADB  BY  PARTY  OBJBCTING.— This  section 
provides  that  additional  bond,  must,  under  cer- 
tain circumstances,  be  required  by  the  probate 
Judge  when  he  orders  sale  of  real  estate.  When 
order  for  sale  in  this  Instance  was  made  the 
prescribed  bond,  thougrh  apparently  in  insufB- 
cient  amount,  was  required  with  two  or  more 
sufficient  securities,  and  it  must  be  presumed 
that  circumstances  pointed  out  by  statute  in 
that  behalf  existed  in  case.  A  party  objectlngr 
to  confirmation  of  sale,  that  bond  required  by 
probate  Judge  had  not  in  fact  been  fflveUp 
should  have  been  permitted  to  submit  his  proof 
in  support  of  objection. — Estate  of  Arguello,  60 
Cal.  808,  810. 

4*  StJRBTIBS,  DBCRRE:  OF  DISTRIBU- 
TION, CONCLUSIVB  UPON.— A  decree  of  dis- 
tribution fixes  liability  of  executor  and  is 
conclusive  alike  upon  sureties,  who  are  liable 
upon  their  undertaking  to  full  extent  of  under- 
taking, whether  an  additional  bond  had  been 
given  or  not. — Evans  vs.  Oerken,  106  Cal.  311, 
313,  88  Pac  Rep.  726. 


§1390.  CONDITIONS  OF  BONDS.  The  bond  must  be  conditioned  that  the 
executor  or  administrator  shall  faithfully  execute  the  duties  of  the  trust  accord- 
ing to  law. 

History:     Enacted  March  11,  1872,  founded  on  S  73  Probate  Act  as  amended 
1864,  Stats.  1863-4,  p.  368,  S  6. 


1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Bond — In  action  on,  proceedings  fixing  lia- 

bility admissible. 

4.  Befusal  to  pay  money  into  court  not  breach 

of  bond. 

5.  Sureties— Liability  of— Attaches  with  that 

of  administrator. 

6.  Same — Same — Fixed  by  decree  fixing  status 

on  accounting. 

7.  Same — EquaUy   bound    by   proceedings   as 

principaL 

1.  APPLIBD,  CITBD,  COXSTRUBD,  RB- 
FBRRBD  TO,  etc.— 1.  Code  section. — Chaquette 
vs.  Ortet,  60  Cal.  694,  699  (applied). 

2,  Same— a.  P)robate  Act  9  78.— WlUson  vs. 
Hernandez,  6  Cal.  487,  442  (applied);  Irwin  vs. 
Backus,  26  Cal.  214,  222  (applied). 

A«  to  duty  of  trustee,  see  post  9  1581  et  seq. 

S.  BOND— IN  ACTION  ON,  PROCBBDINGS 
FIXING  UABILITY  ADMISSIBLB.— In  an  ac- 
tion upon  official  bond  of  public  administrator 
to  recover  amount  of  certain  estate,  which 
came  to  his  hands  in  course  of  ofliclal  business, 
proceedings  of  probate  court  upon  hearing  of 
account  rendered  by  administrator  and  decree 
rendered  fixing  amount  of  lla]^ility  of  sureties 


wss  admissible  in  evidence  against  sureties. — 
Irwin  vs.  Backus,  25  Cal.  214,  222.  See  Meyer 
vs.  Barth,  97  Wis.  862,  856,  65  Am.  St.  Rep.  124. 
72  N.  W.  Rep.  748. 

4.  REFUSAL  TO  PAY  BfONBY  INTO  COrRT 
NOT  BRBACH  OF  BOND.— Judge  of  probate  is 
not  fiscal  agent  either  to  keep  or  disburse 
moneys  of  an  estate,  and  refusal  of  an  admin- 
istrator to  pay  money  into  court  Is  no  breach 
of  conditions  of  bond,  and  that  portion  of  de- 
cree which  requires  such  payment  Is  coram 
non  judice. — ^Wlllson  vs.  Hernandea,  6  Cal.  487, 
448. 

5.  SURBTIBS— LIABILITY  OF— ATTACHES 
WITH  THAT  OF  ADMINISTRATOR.— When  Ha- 
bility  of  administrator  becomes  fixed,  that  of 
surety  also  attaches,  and  upon  failure  of  prin- 
cipal to  pay  money  action  can  be  maintained 
against  surety.  In  such  case  decree  of  probate 
court  is  conclusive  upon  status  of  sccount  as 
respects  sureties  as  well  as  administrator. — 
Chaquette  vs.  Ortet,  60  Cal.  694.  699;  Evans 
vs.  Gerkin,  105  Cal.  811,  313.  38  Pac.  Rep.  725; 
Treweek  vs.  Howard,  105  Cal.  484,  446,  89  Pac. 
Rep.  20;  Reither  vs.  Murdock,  136  Cal.  197,  198, 
67  Pac.  Rep.  784;  Cook  vs.  Ceas,  148  CaL  221, 
826,  284,  77  Pac.  Rep.  66. 


Tit.  XI,  ck.  Ill,  mri»  VI. J 


SB2PARATS:    BONDS— JUSTIFICATION. 


(1867)        S8 1891-1884 


e.  Swne— Fixed  by  deere«  flxlns  statva  oi 
aeeovBtUiv. — ^Lilabillty  of  surety  depends  upon 
liability  of  principal,  and  does  not  attach  until 
that  of  latter  has  been  determined  by  Judgment 
of  court  of  competent  Jurisdiction.  During  life- 
time of  administrator  surety  cannot  be  sued 
until  status  of  account  has  been  fixed  by  de- 
cree of  probate  courL^Chaquette  vs.  Ortet,  60 
Cal.  594.  599. 

7.     E^aally   bonad   by   vroceedlngs   urn   piin- 

«*P*1-— ^or  most  purposes  It  seems  that  sure- 
ties in  administration  bond  are,  as  well  as 
principal,  estopped  from  controverting  validity 


of  Judgment  ascertaining  amount  of  debt  to  be 
paid  by  administrator.  They  are  in  many  re- 
spects like  sureties  in  ball-bond,  and  equally 
bound  by  proceedings  against  principal.  The 
duty  they  have  assumed  is  that  their  principal 
will  pay  on  demand  all  debts  ascertained  by 
Judgment  of  court  of  law  against  him  in  his 
capacity  as  administrator  if  estate  be  solvent. 
His  failure  to  make  payment  is  breach  of  ad- 
ministration bond.— Irwin  vs.  Backus,  26  Cal. 
214,  223.  See  Heard  vs.  Lodge,  87  Mass.  (20 
Pick.)  63,  82  Am.  Dec.  197,  199,  202. 
See  note  61  Am.  Dec.  619. 


§  1391.   SEPABATE  BONDS,  WHERE  MORE  THAN  ONE  ADMINISTRATOR. 

When  two  or  more  persons  are  appointed  executors  or  administrators,  the  supe- 
rior court,  or  a  judge  thereof,  must  require  and  take  a  separate  bond  from  each 
of  them. 

History:     Enacted  Mareh  11, 1872,  re-enactment  of  9  74  Probate  Aet;  amended 
April  16,  1880,  Code  Amdte.  1880  (C.  C.  P.  pt.),  p.  80. 


1.  Applied,  eited,  conatmed,  referred  to. 

2.  Co-executor  —  Liability-  of  —  For  acts  of  eo- 

executor  ariaes  from  his  neglect. 

3.  Same — Same — Not  to  each  other,  but  to  bene- 

ficiaries. 

1-  APPLIED,  CITBDy  CON8TBV1SD,  BBS- 
FBRRBD  TO,  etc..  In:  Estate  of  Sanderson,  74 
Cal.  199.  218,  16  Pac.  Rep.  763  (construed). 

As  to  bomd«  to  be  recorded  l»y  tko  elerk^  see 

ante  9  1387  and  note. 

S.  CO-EXECUTOR— Llabllltr  of— For  acts  ot 
«o-execator  arises   from   his   BCfflect.— By   our 

statute,  when  two  or  more  persons  are  ap- 
I  pointed  executors  or  administrators,  superior 
I  court  must  require  separate  bond  from  each 
4  of  them.     Each   is  charereable   in  his  account 

with  whole  of  estate  which  may  come  into  his 


hands.  When  executor  is  ffulUy  of  negrlect 
with  reference  to  assets  in  possession  of  his 
co-executor,  he  is  not  made  liable  upon  theory 
*  that  assets  are  in  possession  of  both,  which 
In  fact  they  are  not,  but  upon  his  neglect  in 
delivering  them  to  his  co-executor  without 
good  cause,  or  In  not  seeing  to  it  that  they 
were  taken  out  of  possession  of  co-executor,  or 
were  not  by  him  misapplied  or  lost. — Estate  of 
Sanderson,  74  Cal.  199,  213,  15  Pac.  Rep.  763; 
Estate  of  Oeborn,  87  CaL  1,  4,  6,  26  Pao.  Rep. 
167,  11  li.  R.  A.  264. 

8.  Same — Not  to  eaeb  <»ther,  bat  to  besell- 
elaries. — Co-executors  are  not  liable  to  each 
other,  but  each  la  liable  to  cestuls  que  trust 
to  full  extent  of  fund  he  receives. — Estate  ot 
Sanderson,  74  Cal.  199,  214,  16  Pac.  Rep.  768. 


§1392.  SEVERAL  BECOVEBIES  MAT  BE  HAD  ON 


:  BOND.     The 


bond  shall  not  be  void  upon  the  first  recovery,  but  may  be  sued  and  recovered 
upon  from  time  to  time,  by  any  person  aggrieved,  in  his  own  name,  imtil  the  whole 
penalty  is  exhausted. 

History:     Enaeted  March  11,  1872,  re-enactment  of  9  75  Probate  Act. 

§1393.  BONDS,  AND  JUSTIFICATION  OF  SURETIES  ON.  MUST  BE 
APPBOVED.  In  all  cases  where  bondi^  or  undertakings  are  required  to  be  given, 
under  this  title,  the  sureties  must  justify  thereon  in  the  same  manner  and  in  like 
amounts  as  required  by  section  ten  hundred  and  fifty-seven  of  this  code,  and  the 
certificate  thereof  must  be  attached  to  and  filed  and  recorded  with  the  bond  or 
undertaking.  All  such  bonds  and  undertakings  must  be  approved  by  a  judge  of 
I  the  superior  court  before  being  filed  or  recorded. 

f  History:     Enacted  March  11,  1872,  founded  on  §  76  Probate  Act  as  amended 

1855  (Stats.  1855,  p.  300,  §3),  1861  (Stats.  1861,  p.  63S),  1862  (Stats.  1862, 
p.  424),  and  1864  (Stats.  1863-4,  p.  371,  S  7) ;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  81. 

I      Am  to  apvroTal  of  boada  by  ladse  at  cham-  Aa    to   release   of   anretlea,   see   post   ||  1408 

bers,  see  ante  fi  166.  1404. 

Am  to  examination  of  anretles,  see  post  9  1394. 

I1S94.    OPTATION    AMD    BEQXTIBEMENTS   07   JTJDOE   ON  DEFICIENT 
BOND.     ADDITIONAL  SEOUBITT.    Before  the  judge  approves  any  bond  re- 


SS  1385,  1896        (1868)  DBFICIESNT  BOND— CITATION— DISPENSING    ^'ITH    BOND.         [Pt.  III. 

quired  under  this  title,  and  after  its  approval,  he  may,  of  his  own  motion,    or 
upon  the  motion  of  any  person  interested  in  the  estate,  supported  by  affidavit  . 
that  the  sureties,  or  some  one  or  more  of  them,  are  not  worth  as  much  as  they 
have  justified  to,  order  a  citation  to  issue  requiring  such  sureties  to  appear  be- 
fore him  at  a  designated  time  and  place,  to  be  examined  touching  their  property  i 
and  its  value ;  and  the  judge  must,  at  the  same^ne,  cause  a  notice  to  be  issued  ] 
to  the  executor  or  administrator  requiring  his  ^^earance  on  the  return  of  the  ; 
citation;   and  on  its  return  he  may  examine  the  sureties  and  such  witnesses  aa 
may  be  produced,  touching  the  property  of  the  sureties  and  its  value;   and  if, 
upon  such  examination,  he  is  satisfied  that  the  bond  is  insufficient,  he  must  re- 
quire sufficient  additional  security. 

History:  Enacted  March  11,  1872,  founded  on  9  76  Probate  Act  as  amended 
1855  (Stats.  1855,  p.  300,  §3),  1861  (Stats.  1861,  p.  633),  1862  (Stats.  1862, 
p.  424),  and  1864  (Stats.  1863-4,  p.  371,  §7);  amended  March  24,  1874,  Code 
Amdts.  1878-4,  p.  359;    April  16,  1880,  Ck>de  Amdts.  1880  (G.  G.  P.  pt.),  p.  81. 


Applied,  citedy  constraed,  referred  to,  etc.,  in:  As  to  citations,  eonteBts  of,  Issue  and  serf  lee 

People  vs.  Hi1>ernla  Sav.  &  Jm  Soc,  72  Cal.  21,       of,  see  post  8  1704-1711. 

24, .13  Pac.  Rep.  48  (cited);  Barrett  vs.  Superior  As  to  failure  to  sl^e  additional  security,  see 

Court,  111  Cal.  154,  156,  48  Pac.  Rep.  519  (re-       post  8  1895. 

f erred  to).  As  to  furtber  security  ordered  wlthcvnt  appll* 

cation,  see  post  8  1402. 

§  1395.    BIGHT  CEASES,  WHEN  SUFFICIENT  SEOUBITY  NOT  GIVEN.    If 

suflScient  security  is  not  given  within  the  time  fixed  by  the  judge's  order,  the  right 
of  such  executor  or  administrator  to  the  administration  shall  cease,  and  the  per- 
son next  entitled  to  the  administration  on  the  estate,  who  will  execute  a  sufficient 
bond,  must  be  appointed  to  the  administration. 

History:  Enacted  March  11/1872,  founded  on  §76  Probate  Act  as  amended 
1855  (Stats.  1855,  p.  300,  §3),  1861  (Stats.  1861,  p.  633),  1862  (Stats.  1862, 
p.  424),  and  1864,  Stets.  1863-4,  p.  371,  S  7. 

1.  Applied,  cited,  construed,  referred  to.  to  the  effect  of  the  order,  and  failure  to  comply 

2.  Bight  to  administer  ceases  on  failure  to  give      within    time    named    by   judgre    In    order,    has 

security.  effect  to  cause  right  to  administer  to  cease. — 

8.  Suspension  upon  failure  to  give  security.  Barrett  vs.  Superior  Court,  supra. 

1*     APPLIBD,     CITB3D,     CONSTRUBD,     RB-  8.     SUSPENSION  UPON  FAHLURB  TO  GITB 

FBRRED    TO,    etc.,    in;     Barrett   vs.    Superior  SECURITY.— Upon  failure  of  administratrix  to 

Court,  111  Cal.  164,  167.  48  Pac.  Rep.  519  (con-  give  additional   security  required  by  order  of 

strued).  court  in  proceediner  under  8  1394  ante  and  con- 

S.     RIGHT    TO    ADMINISTBR    CBA8BS    ON  sequent  Cessation  of  her  right  to  admlnlstra- 

FAILURB  TO  OIVB  SECURITY. — ^This  section  tlon   of  estate,   court    was    required    by    this 

does  not  require  any  order  to  be  served  upon  section  to  appoint  as  administrator  "the  person 

administrator,   but  declares   that  mere  failure  next  entitled  to  the  administration  of  the  es- 

to  give  security  within  time  fixed  by  judgre's  tate,  who  will  execute  sufficient  bond,"  and  was 

order  shall,  of  itself,  without  any  further  ac-  authorized  to  make  order  suspending  powers 

tlon  on  part  of  court,  erive  right  of  admlnistra-  of  administratrix  until  such   further   appolnt- 

tor  to  administration  to  cease. — Barrett  vs.  8u-  ment  could  be  made,  and  in  mean  time  to  ap- 

perlor  Court,  111  Cal.  154,  157,  48  Pac.  Hep.  619.  point  special  administrator  of  estate.->Barrett 

Where  administrator  present  In  court  when  vs.   Superior  Court,   111  Cal.   154,   158,   48   Pac. 

order  made,  such  order  Is  a  personal  direction  Rep.  519. 

§  1396.    WHEN  BOND  MAT  BE  DISPENSED  WITH.     When  it  is  expressly  [ 
provided  in  the  will  that  no  bond  shall  be  required  of  the  executor,  letters  testa- 
mentary may  issue,  and  sales  of  real  estate  be  made  and  confirmed  without  any  ' 
bond,  unless  the  court,  for  good  cause,  require  one  to  be  executed ;  but  the  execu-  | 
tor  may  at  any  time  afterward  (if  it  apppear  from  any  cause  necessary  or  proper) 
be  required  to  file  a  bond,  as  in  other  cases. 

History:  Enacted  March  11,  1872,  re-enactment  of  9  77  Probate  Act  as 
amended  1864  (Stats.  1863-4,  p.  369):  amended  March  24,  1874,  Code  Amdts. 
1873^,  p.  360. 

Applledy  elted,  eonstraedt  referred  to,  etc.,  in:  Flanders  vs.  Locke,   53  CaL  20   (appUed). 


lit.  XI.  ch.  Ill,  art.  TI.]  APPLICATION    FOR    FURTHER    BOND.  (184»j       S5  1387-1809 

§1397.  PETITION  SHOWINO  FAILINO  SURETIES  AND  ASKING  FOB 
FUBTHEB  BONDS.  Any  person  interested  in  an  estate  may,  by  verified  petition, 
represent  to  the  superior  court,  or  a  judge  thereof,  that  the  sureties  of  the  execu- 
tor or  administrator  thereof  have  become,  or  are  becoming,  insolvent,  or  that  they 
have  removed,  or  are  about  to  remove,  from  the  state,  or  that  from  any  other 
cause  the  bond  is  insufficient,  and  ask  that  further  security  be  required. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  8  78  Probate 
Act;  amended  April  16, 1880,  Code  Amdts.  1880  (C.  0.  P.  pt.),  p.  81. 

1.  Applied,  dted,  construed,  referred  to.  presaly  recited,  to  say  that  when  they  executed 

1 2,8.  Farther   security   required   intended   to   be  an  "additional"  bond  they  did  not  intend  to  add 

cumulative.  to,  to  increase,  to  augment  security  preyiously 

4.  Order  for  further  security  justified  by  cir-  existing:,  is  to  do  violence  to  langruagre  parties 

oumstances.  themselves  employ,  as  well  as  to  contravene 

5.  Surety — Liability  of  on  original  bond  con-      clear  purpose'  of  law  under  which  order  was 

tinuoua.  made  requiring  bond  to  be  given. — Lacoste  vs. 

U     APPLIED,     CITED,     CONSTRUED,     RE-  Splivalo,  64  Cal.  S6,  40,  30  Pac.  Rep.  571. 
FKRRBD  TO,  etc.,  in:    Lacoste  vs.  Splivalo,  64  4.     ORDER      FOR      FURTHER      SECURITY 

Cal.  36,  39,  80  Pac.  Rep.  671  (construed);  Spen-  JUSTIFIED  BY  CIRCUMSTANCES.— Where  ad- 

cer  vs.  Houghton,  68  CaL  82,  86,  8  Pac  Rep.  ministrator    had    long    been    appointetd,    had 

679  (applied);  Blizalde  vs.  Murphy,  146  CaL  168.  given  bond  required  of  him,  had  entered  upon 

171«  79  Pac.  Rep.  866  (construed).  discharge  of  duties  of  his  trust,  had  received 

Am  to  power  of  court  to  reavtre  farther  aeeo-  large  sums  of  money  belonging  to  estate,  and 

rltr,  see  post  If  1S9S,  1402.  was  required  by  court  In  which  administration 

X     FURTHER    SECURITY    RE41UIRED    IN-  Of    estate   was    pending   to    give    "further   and 

TENDED  TO  RE  CUMUI^ATrVB^—Provlslons  of  additionar*  security,  order  requiring  such  secu- 

thiv  and  next  five  succeeding  sections  admit  of  rity  was  justified  by  terms  of  this  section. — 

but  one  interpretation,   and  that  is  "that  the  Lacoste  vs.  Splivalo,  64  Cal.  86,  89,  80  Pac  Rep. 

farther  security"  authorized  by  them  to  be  re-  671. 

quired  is  and  was  intended  to  be  cumulatAre.  S.  SURETY— LIARILITY'  OF  ON  ORIGINAL 
The  very  purpose  requiring  it  Is  to  strengthen  ROND  CONTINUOUS.— Under  this  section  heirs 
to  Increase  security  previously  existing,  and  it  at  law  are  authorized  to  ask  for  further  secu- 
Is  obvious  that  pumfose  would  fall  unless  both  rity,  and  under  8  1402  post  it  is  duty  of  court, 
bonds  relate  to  the  same  matter. — Lacoste  vs.  whenever  it  comes  to  its  knowledge  that  bond 
Splivalo,  64  Cal.  86,  40,  80  Pac.  Rep.  671.—  Is  insufficient,  to  require  administrator  to  re- 
Evans  vs.  Gerken,  106  C^.  811,  818,  88  Pac.  quire  additional  securities.  Court  is  therefore 
Rep.  726.  authorized  to  file  additional  bond,  and  whether, 

8.    Where,  In  bond  that  securities  executed,  after  representation  as  to  his  insolvency,  such 

facts  of  administrator's  appointment,  of  issu-  bond  Is  given  by  administrator  voluntarily,  or 

anee  of  letters  of  administration  tor  him,  and  after  order  requiring  him  to  file  It,  does  not 

that  he  had  already  given  one  bond  for  faithful  affect  rights  and  liability  of  surety  upon  orlg- 

executfon  of  duties  of  his  trust,  and  that  he  was  Inal  bond.— Bllsalde  vs.  Murphy,   146  Cal.  168. 

ordered  to  file  an  "additional  bond,"  were  ex-  171,  79  Pac.  Rep.  866. 

§  1398.  OITATION  TO  EXEOUTOB,  ETC.,  TO  SHOW  CAUSE  AGAINST 
SUCH  APPLICATION.  If  the  court,  or  a  judge  thereof,  is  satisfied  that  the 
matter  requires  investigation,  a  citation  must  be  issued  to  the  executor  or  admin- 
istrator requiring  him  to  appear,  at  a  time  and  place  to  be  therein  specified,  to 
show  cause  why  he  should  not  give  further  security.  The  citation  must  be  served 
personally  on  the  executor  or  administrator,  at  least  five  days  before  the  return 
day.  If  he  has  absconded,  or  cannot  be  found,  it  may  be  served  by  leaving  a 
copy  of  it  at  his  place  of  residence,  or  by  such  publication  as  the  court,  or  a  judge 
thereof  may  order. 

History:     Enacted  Mareh  11, 1872,  re-enactment  of  S  79  Probate  Act;  amended 
April  16,  1880,  €k>de  Amdts.  1880  (C.  G.  P.  pt.),  p.  81. 

1.     APPLIBD,     CITBD,     CONSTRUIBD,     RE^-  YB.  Hlbernla  Sav.  &  H  Soc,  72  Cal.   21,  24,  IS 

FBRRBD  TO,  etc..  In:  Lacoste  vs.  Splivalo,  64  Paa  Rep.  48  (cited);  San  Framslsco  Protestant 

CaL  S6,  S9,  80  Pac.  Rep.'  671  (applied  with  81 1997.  O.  A.  vs.  Superior  Court,  116  Cat  448,  48  Pac. 

lt»9,  1499,'  1401,  1402) ;  -  Spencer  vs.  Housbton,  Rep.  879  (cited). 
68  Cal.  82,  86,  8  Pac.  Rep.  670  (applied);  People 

§  1880.    FUBTHBB  SE0UBIT7  MAT  BE  OBDEBED.    On  the  return  of  the 
eitafion,  or  ^t  such  other  time  as  the  judge  may  appoint^  he  must  proceed  to  hear 


§§1400-1408        (1870) 


FAIIiVRB   TO    OBBT    ORDBR— SUSPENSION. 


[Pt.  111. 


the  proofs  and  allegations  of  the  parties.  If  it  satisfactorily  appears  that  the 
security  is,  from  any  cause,  insufficient,  he  may  make  an  order  requiring  the 
executor  or  administrator  to  give  further  security,  or  to  file  a  new  bond  in  the  usual 
form,  within  a  reasonable  time,  not  less  than  five  days. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  80  Probate  Act;  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdta.  1900-1,  p.  205,  aet 
held  unconstitutional,  see  history,  §  5  ante. 


Applied,  dted,  constraed,  referred  to,  etc.,  In: 
Lacoste  vs.  Spllvalo,  64  Cal.  35,  39,  30  Pac.  Rep. 
671  (applied  with  S6  1397,  1398.  1400.  1401,  1402); 
Spencer  vs.  Houghton,  68  Cal.  82,  86,  8  Pac 
Rep.  679  j;applled). 


Aji  to  muipeftdlatf  powers  of  exeentov 
waatlBir  propert7»  see  post  1 1401, 


§  1400.    NEOLEOTINO   TO   OBEY  ORDER.    If  the  executor  or  administrator 

neglects  to  comply  with  the  order  within  the  time  prescribed,  the  judge  must, 

by  order,  revoke  his  letters,  and  his  authority  must  thereupon  cease. 

History:     Enacted  March  11,  1872,  re-enactment  of  §81  Probate  Act. 

Applied,  elted,  construed,  referred  to,  etc.,  in:  LaCosto  YS.    Spllvalo,   64   CaL   85,    89,    80   Pac. 
Rep.  671  (applied  with  K  1897,  1898,  1899,  1401,1402). 

§  1401.  SUSPENDING  POWERS  OF  EXEOTTTOB,  ETC.  When  a  petition  is 
presented  praying  that  an  executor  or  administrator  be  required  to  give  further - 
security,  or  to  give  bond,  where,  by  the  terms  of  the  will  no  bond  was  originally 
required,  and  it  is  alleged,  on  oath  that  the  executor  or  administrator  is  wasting 
the  property  of  the  estate,  the  judge  may,  by  order,  suspend  his  powers  until  the 
matter  can  be  heard  and  determined.  f 

History:     Enacted  March  11,  1872,  re-enactment  of  S  82  Prob{ite  Act.  ? 


1.  Applied,  cited,  construed,  referred  to. 

2.  Section  does  not  conflict  with  §  1396  ante. 

1.  ApvUed,  dted,  eonatraedf  referred  to,  etc, 
in:  Flanders  vs.  Locke,  53  Cal.  20  (construed); 
Lacoste   vs.    Spllvalo,    64    Cal.    86,    39,    30    Paa 

1.  Applied,  cited,  constmed,  referred  to.  etc., 
Lacoste  vs.  Spllvalo,  64  Cal.  85,  39,  30  Pac  Rep. 
679  (applied). 

2,  Section    does    not    conflict    wftk    9  1886.— 


This  section  provides  that  sworn  petition  may 
be  presented,  setting  forth  waste  by  executor 
and  praying  that  he  may  be  required  to  give 
bonds,  and  that  when  such  petition  is  filed 
powers  of  the  executor  may  be  suspended  until 
matter  can  be  heard  and  determined.  This  sec- 
tion in  no  way  conflicts  with  fi  1396  ante,  which 
gives  probate  court  general  power  to  require 
bond  in  proper  cases. — Flanders  vs.  Locke,  53 
Cal.  20. 


§1402.  FURTHER  SEOURITT  ORDERED  WITHOUT  APPUOATION  OF 
PARTY  IN  INTEREST.  When  it  comes  to  his  knowledge  that  the  bond  of  any 
executor  or  administrator  is  from  any  cause  insufficient,  the  judge,  without  any 
application,  must  cause  him  to  be  cited  to  appear  and  show  cause  why  he  should 
not  give  further  security,  and  must  proceed  thereon  as  upon  the  application  of 
any  person  interested. 

History:     Enacted  March  11, 1872,  re-enactment  of  §  83  Probate  Aet;  amended 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  81. 

Applied,  cited,  construed,  referred  to  etc,  In:  662,  60  Pac.  Rep.  428  (cited);  Bllsalde  vs.  Mur- 

Ban    Francisco   Protestant   O.   A   vs.   Superior  phy,   146  Cal.  168,   171,  79  Pac  Hep.  866   (oon- 

Court,    116    Cal,    443,    4B1,    48    Pac.    Eep.    87»  strued  with  11897  ante), 
(cited);   Healy  vs.  Superior  Court,  127  Cal.  669, 

§  1403.  RELEASE  OF  SURETIES.  When  a  surety  of  any  executor  or  aclmin- 
istrator  desires  to  be  released  from  responsibility  on  account  of  future  acts, 
he  may  make  application  to  the  superior  court,  or  a  judge  thereof,  for  relief. 
The  court  or  judge  must  cause  a  citation  to  the  executor  or  administrator  to  be 
issued,  and  served  personally,  requiring  him  to  appear  at  a  time  and  place,  to 
be  therein  specified,  and  to  give  other  security.     If  he  has  absconded,  left,   or 


lit.  XI,  ck.  1II»  art.  YI.]         RBLBASB    OF    SURBTIBS— NBW    SUBBTISS.  (1871)       9|  1404-14M 


removed  from  the  state,  or  if  he  cannot  be  found,  after  due  diligence  and  inquiry, 
service  may  be  made  as  provided  in  section  one  thousand  three  hundred  and 

ninety-eight. 

History:  Enacted  Mareh  11,  1872,  sabstantial  re^nactment  of  9  84  Pn>bate 
Act  as  amended  1861  (Stats.  1861,  p.  634,  8  26;  amended  April  16,  1880,  Code 
Amdts.  1880  (G.  G.  P.  pt.),  p.  82. 

1.  Applied,  cited,  eonstrned,  referred  to. 

2.  Belease — ^From  further  responsibility  on  appli- 

cation. 

3.  Same — Of  one  surety,  does  not  release  another. 

4.  Same — Sureties  failing  to  procure,  responsible. 

1.  APPUrED,  CITBD,  COXSTRVBD,  RB- 
FBRRBD  TO,  etc.  In:  Lacoste  vs.  Spllvalo,  64 
Cal.  35,  40.  80  Pac.  Rep.  671  (construed) ;  People 
vs.  Hibernla  Sav.  &  Lb  Soo.,  72  Cal.  21,  24,  IS 
Pac.  Rep.  48  (cited);  Bigsrlns  vs.  Raisch,  107 
Cal.  210,  218,  40  Pac  Rep.  888  (construed);  San 
Francisco  Protestant  O.  A.  vs.  Superior  Court, 
116  C:al.  443,  451,  48  Pac.  Rep.  879  (cited);  Elix- 
alde  vs.  Murphy,  146  Cal.  168,  171,  79  Pac.  Rep. 
S66  (construed  with  1 1648  of  the  Civil  Code). 

S.  RBLBASSS  —  From  further  responslbllltr 
oa  applicatloiu — ^Upon  an  application  under  this 
section  court  or  judgpe  is  required  to  cause 
executor  or  administrator  to  appear  at  time 
and  place  to  be  specified  and  to  give  other  se-> 
curity;  and,  if  new  securities  be  given  to  satis- 
faction of  judge,  he  may  thereupon  make  an 
order  that  sureties  who  applied  for  relief  shall 
not  be  liable  on  their  bond  for  any  subsequent 


act,  default  or  misconduct  of  executor  or  ad- 
ministraton^Laooste  vs.  Spllvalo,  64  Cal.  86, 
40,  80  Pac.  Rep.  671. 

S.     Of  oae  sarcty  does  not  release  another. — 

The  proposition  that,  inasmuch  as  under  this 
section  the  court  Is  authorized  to  release  surety 
upon  administrator's  bond  only  upon  his  own 
application  therefor,  and  that  its  order,  releas- 
ing surety  made  upon  application  of  heirs  at 
law  of  deceased,  had  effect  to  release  another 
surety  from  all  liability  upon  bond,  cannot  be 
maintained.—Elizalde  vs.  Murphy,  146  CaL  168, 
170,  79  Pac  Rep.  866. 

4.     Snreties  falUng  to  procure,  responsible. — 

Where  sureties  cannot  initiate  proceedings  to 
compel  an  executor  to  account  to  probate  court, 
they  may  take  proceedings  under  this  and  next 
succeeding  section  at  any  time  during  admin- 
istration to  procure  their  release  from  future 
responsibility  and,  falling  to  do  so,  they  are  re- 
sponsible for  all  derelictions  of  their  principal 
during  his  administration  of  estate. — Biggins 
vs.  Raisch,  107  CaL  210,  218,  40  Pac  Rep.  833. 


§  1404  NEW  SURETIES.  If  new  sureties  be  given  to  the  satisfaction  of  the 
jndgey  he  may  thereupon  make  an  order  that  the  sureties  who  applied  for  relief 
shall  not  be  liable  on  their  bond  for  any  subsequent  act,  default,  or  misconduct 
of  the  executor  or  administrator. 

History:  Knacted  March  11,  1872,  re-enactment  of  9  85  Probate  Act;  amended 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  205,  act 
held  unconstitutional,  see  history,  §  5  ante. 

aegleet  to 


1.     APPIilSD,     CmSD,     CONSTVIUBD,     RX3-  As  to  fmrfeltnre  of  lotti 

FBRRED  TO  etc.,  in;    BigreTlns  vs.  Raisch,  107      fflTs  bow  siirotlesy  sea  post  1 1405. 
Cal.  210,  213,  40  Pac.  Rep.  888  (construed  with 
S  1403  ante). 

§  1405.    NEGLECT  TO  GIVE  NEW  SURETIES  FOBFEITS  LETTERS.    If  the 

executor  or  administrator  neglects  or  refuses  to  give  new  sureties,  to  the  satis- 
faction of  the  judge,  on  the  return  of  the  citation,  or  within  such  reasonable  time 
as  the  judge  shall  allow,  unless  the  surety  making  the  application  sl^all  consent 
to  a  longer  extension  of  time,  the  court  or  judge  must,  by  order,  revoke  his 

letters.  History:  Enacted  March  11,  1872,  re-enactment  of  S86  Probate  Aet  as 
amended  1861  (Stats.  1861,  p.  634,  §27);  amended  by  Code  Commission,  Aet 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  205,  act  held  unconstitutional,  see 
history,  S  5  ante. 

As  to  svspenslsa  vpon  fallsre  to  fftve  bo«d.— See  ante  1 1895  and  note  par.  S. 

§  1406.  APPUOATION  TO  BE  DETEBMDnSD  ANT  TIME.  The  applications 
authorized  by  the  nine  preceding  sections  of  this  chapter  may  be  heard  and  de- 
termined at  any  time.  All  orders  made  therein  must  be  entered  upon  the  minutes 
of  the  court. 

Hiatory;  Enaeted  Mareh  11, 1872,  re-enactment  of  9  87  Probate  Act;  amended 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  88;  repealed  by  Code  Com* 
auasion,  Act  Marsh  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  805,  aet  held  unconstitu- 
tional, see  history,  9  5  ante. 


83  1407, 1411        (1872) 
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§  1407.  LIABILITY  ON  BOND.  The  liability  of  principal  and  soreties  npon 
the  bond  of  any  executor,  administrator,  or  guardian,  is  in  all  cases  to  pay  in  the 
kind  of  money  or  currency  in  which  the  principal  is  legally  liable. 

HUtory:    Enacted  March  24,  1874,  Code  Amdti.  1873-4^  p.  861. 


AETICLB  Vn. 

BPECIAIi  ADMINISTRATORS  AND  THBIR  POWERS  AND  DUTIBa 


9  1411.    Special  adminiBtrator,  when  appointed. 
S  1412.    Special  letters  may  issue  at  any  time. 
S  1413.    Preference  given  to  persona  entitled  to 

letters. 
fi  1414.    Special  administrator  to  fprre  bond  and 

take  oath. 


9  1415.    Daties  of  special  administrator. 

9 1418.  When  letters  testamentary  or  of  admin- 
istration are  granted,  special  adminis- 
trator's  powers  cease. 

9 1417.    Special  administrator  to  render  account. 


§  1411.  SPEOIM.  ADMINISTRATOB,  WHEN  APPOINTED.  When  there  is 
delay  in  granting  letters  testamentary  or  of  administration  from  any  cause,  or 
when  such  letters  are  granted  irregularly,  or  no  sufficient  bond  is  filed  as  required, 
or  when  no  application  is  made  for  such  letters,  or  when  an  executor  or  adminis- 
trator dies,  or  is  suspended,  or  removed,  the  superior  court,  or  a  judge  thereof,  must 
appoint  a  special  administrator  to  collect  and  take  charge  of  the  estate  of  decedent 
in  whatever  county  or  counties  the  same  may  be  found,  and  to  exercise  such  other 
powers  as  may  be  necessary  for  the  preservation  of  the  estate;  or  he  may  direet 
the  public  administrator  of  his  county  to  take  charge  of  the  estate. 

History:  Enacted  March  11,  1872,  founded  on  99  88,  95,  282  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  652;  amended  April  16, 1880,  Code  Amdts. 
1880  (0.  C.  P.  pt.),  p.  82. 


If  2.  Applied,  dted,  construed,  referred  to. 

3.  Allegation  of  death,  if  person  living,  cannot 

support  letters. 

4.  Another     administrator  —  Appointed    upon 

resignation  of  first. 

5.  6ame--€annot  be  appointed  while  one  is  in 

office. 

6.  Delay    in    obtaining    letters    and    appeal, 

ground  for  appointment. 

7.  Event  mentioned,  equivalent  to  order  revok- 

ing letters. 

8.  Jurisdiction  by  special  administration  while 

no  general  administration. 

9.  PuhUc  administrator  in  possession  holds  as 

special. 

10.  Same— Given  same  powers  as  over  others 

under  his  charge. 

11.  Same*— Section  refers  mainly  to  duties  of, 

before  letters. 

12.  Special  administration  is  for  preservation  of 

estate. 

13.  Special  administratrix — ^Appointed  in  court 

or  chambers. 

14.  Same — Duty  of  court  to  appoint  in  case  of 

delay  or  appeal 

15.  Same — Same — Pending  appeal  from  order  of 

removaL 

16.  Same — Not  affected  by  appointment  of  gen- 

eral administrator. 

17.  Same — Not  appointed  if  executrix  acting. 

18.  Vacancy — Arising  by  operation  of  law  equiv- 

alent to  order  of  revocation. 

1.  APPLISD,  CmDD,  CONSTRUSD,  BB- 
FBRREI>  TO,  etc.— 1.  CoA*  ••etfoa.--Sehroeder 
vs.   Superior  Court,   70   CaL   848,   844,   11   Faa 


Rep.  C61  (construed  with  U  I860,  1868  ante, 
ft  1486,  1487,  1488  post) ;  Estate  of  Moore,  86 
Cal.  72,  78,  84  Pao.  Rep.  846  (construed);  Bar- 
rows vs.  Fox,  98  Cal.  68,  66,  82  Pac  Rep.  811 
(cited);  Estate  of  Welch,  106  Cal.  427,  482,  89 
Pac.  Rep.  806  (cited);  Barrett  vs.  Superior 
Court,  111  CaL  164,  168,  48  Pao.  Rep.  619 
(applied);  Estate  of  Heaton,  148  Cal.  116,  117. 
75  Pao.  Rep.  662  (construed);  Guardianship  of 
Van  Loan.  148  CaA.  429,  488.  76  Pac.  Rep.  89 
(cited);  Ralne  vs.  Iiawlor,  1  CaL  App.  488, 
486,  82  Pac  Rep.  688  (cited);  French  vs.  Supe- 
rior Court  (Cal.  App.  March  24,  1806),  86  Pac. 
Rep.  188  (construed  and  applied  with  I8  1622- 
1627  post). 

%  Suae  — S.  Probate  Act  |8S.^WiUson  vs. 
Hernandes,  5  Cal.  487,  448  (applied);  Beckett 
vs.  Selover,  7  Cal.  216,   231    (construed). 

A«  to  appotntmoat  of  special  adarfnlatmtor 
or  exceator  oa  roalarnatloa  of  e»ocato»  mm 
adwiiat»tyator,  see  post  1 1427  and  note. 

Am  to  daties  aad  povrem  of  opedal  adaUala- 
trator,  see  post 'S  1416  and  note  pars.  6-12. 

Am  to  order  appolatlas  special  adatlaiatrator, 
ippea1aMe»  see  post  |1418. 


t.  AIXEGATIQN  OP  DEATH,  IF  PB&801V 
LITINO,  CANNOT  SUPPORT  LETTERS.— Alle- 
gation Of  death  of  person  in  petition  for  let- 
ters cannot  confer  any  jurisdiction.  If  such 
person  were  still  livlnff.  Assumption  of  fact 
of  party's  death,  however  regpular  proceedings 
in  other  respects,  would  not  support  issuance 
of  letters  against  proof  of  such  party  beins 
stiU  alive.— Haynes  vs.  Meeks,  80  Oa.h  888,  810; 
Estate  of  Hamilton.  84  OaL  464.  468. 
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4.  ANOTHER  ADMINISTRATOR— Appointed 
«»•»  resiiruftlom  of  flmtT-^Upon  reslgrnatlon 
of  admin  tot  rater,  found,  upon  settlement  of 
hU  accounts,  Indebted  to  estate.  It  was  first 
d^ty  of  court  to  appoint  another,  who  alone 
would  be  competent  to  receive  estate  from 
retiring  administrator  and  complete  its  admin- 
istration.— Wlllson  vs.  Hernandea,  6  CaL  487, 
443. 

B.  CwuM»t  be  appointed  wiille  one  Is  In 
oMce. — Appointment  of  new  administrator  can 
BO  more  be  made  while  former  administrator 
is  In  ofBce  than  an  appointment  can  be  made 
In  first  Instance  until  death  of  Intestate.— 
Haynes  vb.  Meeks,  20  Cal.  288,  811;  Estate 
of  Hamilton,  84  CaL  464.  468;  Freeman  vs. 
Spencer,  128  Cal.  W4,  897.  398,  60  Pac.  Rep.  979. 

C  DB2I-AY  IN  OBTAINING  I^HTTERS  AND 
AFPBAI^  GROUND  FOR  APPOINTMENT.— If 
there  is  any  delay  in  obtaining  letters  of  ad- 
ministration in  first  instance,  or  if  authority 
of  executor  *br  administrator  Is  suspended,  by 
appeal  from  order  granting 'greneral  letters  to 
either  of  them.  It  Is  duty  of  court  to  take 
charge  of  estate  by  special  administration. — 
Estate  of  Heaton.  142  Cal.  116,  117,  75  Pac.  Rep. 
663;  Guardianship  of  Van  Loan,  142  CaL  429, 
483,  76  Pac  Rep.  89. 

T.  BVBNT  MENTIONED,  B<linVAIiBNT  TO 
ORDER  REVOKING  LETTERS*— Event  men- 
tioned in  this  section,  when  established  or 
brought  to  notice  of  probate  court,  Is  equiv- 
alent to  order  of  court  revoking  letters;  but 
where  law  does  not  declare  vacancy  as  con- 
sequence flowing  from  particular  event,  revo- 
cation of  letters  of  first  administrator,  he 
being  still  living,  is  as  essential  to  appoint- 
ment of  another  person  to  succeed  him  as 
was  death  of  intestate  to  original  appointment, 
and  only  competent  proof  of  revocation  of 
letters  in  such  case  is  order  of  court  directing 
It.— Haynes  vs.  Meeks,  20  CaL  288;  810. 

8.  JURISDICTION  BY  SPECIAL  ADMINIS- 
TR4TIOH  "WHILE  NO  GENERAL  ADMINIS- 
TRATIO*.^-Policy  and  purpose  of  law  is  to 
^ve  court  complete  and  continuous  Jurisdic- 
tion over  an  estate  by  special  administration, 
as  long  as  there  Is  no  person  entitled  to  take 
charge  of  It  under  grant  of  general  letters, 
whether  delay  is  occasioned  through  litigation 
over  right  to  such  letters,  or  from  any  other 
cause;  nor  is  Jurisdiction  over  such  special 
administration  at  all  affected  by  fact  that  an 
appeal  Is  taken  fh>m  order  granting  general 
letters. — ^Estate  of  Heaton,  142  CaL  116,  118, 
76  Pac  Rep.  662. 

a.  PUBLIC  ADMINISTRATOR,  IN  POSSES- 
SION, HOLDS  AS  SPECIAL.— Ut&der  Statute, 
public  administrator  Is  authorized  at  once  to 
take  poftsessiOB  of  certain  class  of  estate, 
without  any  prior  appointment  of  probate 
court,  but  still  subject  to  its  direction  and 
control;  and  under  i^ovislon  of  this  section 
(Probate  Act  8  88),  he  may  be  required  to  take 
charge  of  other  estates  in  same  way;  but  in 
both  cases  he  holds  as  special  administrator, 
and  equally  subject  to  direction  of  court. 
AppolBtment  under  this  section  of  Probate 
Act  is  without  notice^  and  reasons  for  one  are 
substantially  same  as  other,— 'Beckett  vs.  Selo- 
▼er,  7  Cal.  21»',  231. 
C.  C.  P.— 118 


lOu  Givew  same  powers  as  over  otkers  wmder 
Us  charged — ^The  phrase  in  this  section  "take 
charge  of  estate"  is  qualified  by  scope  of  sec- 
tion, and  means  only  to  give  public  adminis- 
trator same  powers,  over  particular  estate,  as 
he  would  have  over  class  of  estates  referred 
to  in  statutes  concerning  public  administra- 
tors.— ^Beckett  vs.  Selover,  7  CaL  216,  231. 

11*  Seetloa  defers  malBly  to  duties  of,  be- 
fore letters. — Fact  that  eighty-eighth  section 
of  Probate  Act  refers  to  public  administrator. 
In  connection  with  special  administrator,  and 
authorizes  court  to  order  him  to  take  charge 
of  such  estate,  is  strong  confirmatory  evidence 
that  provisions  of  chapter  in  reference  to 
public  administrators  refer  mainly  to  duties  of 
public  administrator  before  regular  grant  of 
administration  to  him.— -Beckett  vs.  Selover,  7 
CaL  215,  281. 

U.  SPECIAL  ADMINISTRATION  IS  FOR 
PRESERVATION  OF  ESTATE.— Proceedings 
in  general  administration  of  estate,  and  pro- 
ceedings in  separate  administration  thereof, 
are  separate  and  distinct  proceedings.  Object 
of  special  administration  is  to  preserve  estate 
until  general  letters  testamentary  or  of  ad- 
ministration are  granted,  and  executor  or 
administrator  empowered  to  take  charge  of 
it.— Estate  of  Heaton,  142  CaL  116,  117,  76 
Pac   Rep.   662. 

IS.  SPECIAL  ADBnNISTRATRIX— Appointed 
la  eomrt,  or  cliambers. — Special  administratrix 
may  be  appointed  by  court,  or  by  Judge  at 
chambers.  In  either  case,  appointment  will  be 
valid. — Ralne  vs.  Lawlor,  1  CaL  App.  483,  486, 
82  Pac.  Rep.  688. 

14.  Daty  of  court  to  appdat,  la  case  of 
delay  or  appeaL — If  there  is  any  general  de- 
lay in  obtaining  letters  of  administration  in 
first  instance,  or,  if  authority  of  executor  or 
administrator  Is  suspended  by  appeal  from 
order  granting  general  letters  to  either  of 
them,  it  is  duty  of  court  to  take  charge  of 
estate  by  special  administrator.  —  Estate  of 
Woods,  84  CaL  566,  567,  29  Pac.  Rep.  1108; 
Estate  of  Heaton,  141  CaL  116,  117,  76  Pac. 
Rep.  662. 

15.  Saaie — Pending  appeal  from  •rder  of  re- 
moval.— Pending  appeal  from  order  removing 
administrator  of  estate,  he  Is  suspended  from 
ofilce,  and  it  is  within  power  of  court  to  ap- 
point special  administrator  to  act  during  the 
period  of  suspension,  but  not  to  appoint  gen- 
eral administrator  until  such  order  for  removal 
becomes  final. — ESstato  of  Moore,  86  CaL  72, 
78,  24  Pac  Rep.  846. 

IS.  Not  affected  by  appolatmeat  af  geaeral 
adailalstrator. — Effect  of  appeal  from  order 
granting  general  letters  Is  only  to  stay  pro- 
ceedings upon  order  appealed  from,  and  in 
matter  in  which  order  weuB  made — ^petition  for 
general  letters;  it  cannot  afTeot  special  admin- 
istration, or  control  power  of  court  under 
that  administration  to  make  any  order  it  deems 
necessary  or  proper.  Such  orders  have  no  re- 
lation or  connection  with  proceedings  in  which 
order  appealed  from  is  made;  they  are  made 
in  separate,  distinct  proceeding,  and  are  inde- 
pendent- orders.— Estate  of  Heaton^  142  CaL 
116,  118,  75  Pac  Rep.  661. 
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17.  Not     appointed.    If    executrix    aetliiv. — 

Where  person  was  duly  appointed  executrix 
of  will  of  deceased,  and  has  never  been  bus- 
pended  or  removed,  superior  court  has  no 
power  to  appoint  special  administratrix. — 
Schroeder  vs.  Superior  Court,  70  Cal.  848,  11 
Pac.  Rep.  651. 

18.  VACANCY— Artolms  by  operation  of  law 
eqalvalent  to  order  of  revoeatloa.— A  vacancy- 


may  arise  by  operation  of  law  upon  happening 
of  certain  events,  as  by  lunacy  of  adminis- 
trator established  by  Judicial  decree,  or  by  his 
conviction  of  Infamous  crime.  In  such  ca^e, 
event,  when  established  or  brought  to  notice 
of  probate  court,  is  equivalent  to  order  of 
court  revoking  Utters.— Haynes  ru,  Meeks.  20 
Cal.  288,  SIL 


§  1412.  SPECIAL  LETTERS  BSA7  ISSUE  AT  ANT  TIME.  The  appointment 
may  be  made  at  any  time,  and  without  notice,  and  must  be  made  by  entry  upon 
the  minutes  of  the  court,  specifying  the  powers  to  be  exercised  by  the  adminis- 
trator. Upon  such  order  being  entered,  and  after  the  person  appointed  has  given 
bond,  the  clerk  must  issue  letters  of  administration  to  such  person  in  conformity 
with  the  order. 

History:  Enacted  March  11,  1872,  re-enaetment  of  S  89  Probate  Aot;  amended 
April  16,  1880,  Ck>€le  Amdts.  1880  (C.  C.  P.  pt.),  p.  82;  hj  Code  Commissionf  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  205,  aet  held*  uneosstitutional,  see 
history,  §5  ante. 


1, 2.  Applied,  cited,  constmed,  referred  to. 

3.  Application  requires  no  notice. 

4.  Appointment  by  entry  upon  minutes. 

5.  Jurisdiction — To  appoint  special  is  not  to 

appoint  general  administrator. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc. — 1.  Code  seetloii* — Estate  of 
Sackett,  78  Cal.  300»  301,  20  Pac.  Rep.  863 
(construed);  Ralne  vs.  Lawlor,  1  Cal.  App.  483, 
485,  82  Pac.  Rep.  688  (construed  with  ^411 
ante). 

3.  Same  —  a.  Probate  Aet  8  80«  — Estate  of 
Warfleld,  22  Cal.  61.  67  (applied). 

Am  to  account  of  special  admlMistrator,  see 
post  S  1417  and  note. 

As  to  appeal,  none  from  order  appointiaip 
special  administrator,  see  post  8  1418. 

As  to  appolntntent  of  special  administrator 
or  executor  on  resignation  of  executor  or 
admlnlntrator,  see  post  5  1427  and  note. 

Aa  to  bond  and  oatb  of  special  administra- 
tor, see  post  8  1414. 

As  to  duties  of  special  administrator,  see 
post  8  1416  and  note. 


As  to  power  of  ludse  In  ehambera  to  appoint 
■pedal  administrator,  see  ante  8  166. 

8.     APPLICATION    REQUIRES    NO    NOTICB. 

— ^No  notice  is  necessary  on  an  application  for 
special  letters  only.— Will  of  War  field,  22  Cal. 
51,  67. 

4,     APPOINTMENT       BT       ENTRY       UPON 

MINUTES.— Appointment  of  special  adminis- 
trator must  be  made  by  entry  upon  minutes 
of  court,  specifying  powers  to  be  exercised  by 
administrator.— Estate  of  Sackett,  78  Cal.  300, 
SOI,  20  Pac  Rep.  868. 

8.  JURISDICTION— To  appoint  special  Is 
not  to  appoint  general  administrator. — Superior 
court  of  one  county,  in  taking  Jurisdiction 
over  s4mlnlstration  of  estate  of  deceased  for 
purpose  of  appointing:  special  administrator, 
does  not  thereby  secure  Jurisdiction  over  es- 
tate of  deceased  for  purpose  of  appointingr 
ereneral  administrator.— Estate  of  Damke,  133 
Cal.  480,  482,  66  Pao.  Rep.  889;  Estate  of 
Damke,  188  Cal.  488,  486,  66  Paa  Rep.  888. 


§  1413.    PBEFERENCE  GIVEN  TO  PERSONS  ENTITLED  TO  LETTERS.   In 

making  the  appointment  of  a  special  administrator,  the  court  or  judge  must  give 
preference  to  the  person  entitled  to  letters  testamentary  or  of  administration, 
but  no  appeal  must  be  allowed  from  the  appointment. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  90  Probate  Aet;  amended 
April  16,  1880,  Ck>de  Amdts.  1880  (0.  C.  P.  pt.),  p.  82. 


1.  Applied,  cited,  eonstmed,  referred  to. 

2.  Sections  harmonized  in  denying  appeal  from 

order. 

1.  APPLIED,  CITBD,  OOHrSTRtTlQD,  RBS- 
FBRRBD  TO,  etc.,  in:  Sstate  of  Carpenter,  78 
Cal.  202,  203,  14  Pac.  Rep.  677  (construed  with 
S  963  Bubd.  8  ante);  Guardianship  of  Van  Loan, 
142  Cal.  429,  482,  76  Pao.  Rep.  89  (cited). 

As  to  persona  entitled  to  letters,  see  ante 
9  1866  et  seq.  and  notes. 

2.  SBCnONS  HARMOinZBID  tS  DBNT1NO 
APPBAL  FROM  ORDBR.— In  order,  if  possible, 
to  harmonise  subd.  8  of  8  968  ante  with  this 


section,  so  that  both  may  prove  effective.  It 
would  seem  as  if  legislative  mind,  in  passing 
first  section,  was  directed  toward  orders  ap- 
pointing: fireneral  administrators,  and  did  not 
have  in  view  such  orders  as  regrards  special 
administrators,  and,  if  last  section  was  en- 
acted for  purpose  of  supplying  rule  of  action 
in  appointment  of  such  administrators  as  those 
mentioned,  court  is  of  opinion  that,  from  order 
appointing:  special  administrator  no  appeal 
lies.~Bstate  of  Carpenter,  78  CaA,  202,  203, 
14  Pao.  Rep.  677;  Estate  of  Ohm,  81  CaL  160» 
162,  22  Pac.  Rep.  927. 


Tit.  XI,  ck.  UI,  art.  VH.] 
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S 1414.    flPIGIAL  ADMINISTBATOS  TO  GIVE  BOND  AND  SAKE  OATE. 

Before  any  letters  issue  to  any  special  administrator,  lie  must  give  bond  in  such 
sum  as  the  court  or  judge  may  direct,  with  sureties  to  the  satisfaction  of  the  court 
or  judge  conditioned  for  the  faithful  performance  of  his  duties;  and  he  must 
take  the  usual  oath,  and  have  the  same  indorsed  on  his  letters. 

History:  Enaeted  Mareh  11,  1872,  re-enactiaent  of  §91  Probaljje  Act,  adding 
last  clause;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.)»  p.  82. 

As  to  Mrtli  and  bond  of  admlnlstnitor,  sea    ante  89  1887-1407  and  notes. 

§  1416.  DUTIES  OF  SPECIAL  ADMINISTSATOB.  The  special  administrator 
must  collect  and  preserve  for  the  executor  or  administrator,  all  the  goods,  chat- 
tels, debts,  and  effects  of  the  decedent,  all  incomes,  rents,  issues,  and  profits,  claims, 
and  demands  of  the  estate ;  must  take  the  charge  and  management  of,  and  enter 
apon,  and  preserve  from  damage,  waste,  and  injury,  the  real  estate,  and  for  any  such 
and  all  necessary  purposes  may  commence  and  maintain  or  defend  suits  and  other 
legal  proceedings  as  an  administrator ;  he  may  sell  such  perishable  property  as  the 
eonrt  may  order  to  be  sold,  and  exercise  such  other  powers  as  are  conferred  upon 
him  by  his  appointment,  but  in  no  case  is  he  liable  to  an  action  by  any  creditor 
on  a  claim  against  the  decedent. 

History:  Enacted  March  11,  1872,  re-enactment  of  §92  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  634,  §28;  amended  April  16,  1880,  Code 
Amdta.  1880  (C.  C.  P.  pt.),  p.  88;  bj  Code  Commission,  Act  March  8,  1900,  Stats, 
and  Amdts.  1900-1,  p.  205,  act  held  nnconstitutional,  see  history,  §  5  ante. 


1,2.  Applied,  dted,  constmed,  referred  to. 
8.  Distinction  between  special  and  general  ad- 
ministrators must  be  maintained. 

4.  Distribution  cannot  be  decreed  dnring  special 

administration. 

5.  Family  allowance  paid  by  special  adminis- 

trator. 

6.  Special  administrator — ^Duty  of  to  maintain 

actions  for  benefit  of  estate. 

7.  Same — Same — To  recover  property  conveyed 

in  frand  of  creditor. 
S,  9.  Same — May  collect  but  not  pay. 

10.  Same — Powers  of  to   collect   and  preserve 
estate. 

IL  Same  —  Same  —  Unless  specified  In  entry — 
Those  only  in  code. 

12.  Same — Unauthorized  sale  of  pledge  by,  es- 
tate not  liable. 

1.  APPLIED,  CITBD,  CONSTR17SD,  RB- 
FBRRBD  TO,  etc. — ^1«  Code  ■ectlon. — Forde  vs. 
Exempt  F.  Co.,  60  Cal.  299,  302  (construed); 
Eitate  of  ^9^elch,  106  Cal.  427,  481,  S9  Pao. 
Rep.  805  (construed). 

2.  8«Bie-*2.  Probate  Act  910.— Beckett  vs. 
Selover,  7  Cal.  216,  282,  68  Am.  Dea  237  (ap- 
plied). 

As  to  eoMMitloK  of  powers  of  speclol  admUi- 
Mmtor,  see   post  9 1416. 

S.  DISTTNCTION  BE3TWBBN  SPBGIAL  AND 
GENERAL  ADMINISTRATORS  MUST  BB 
MAINTAINBD* — By  our  law  special  adminis- 
trator has  powers  enumerated  by  statute,  and 
''such  others  as  are  conferred  upon  him  by 
Ml  appointment"  This  languasre  Is  no  gen- 
eral grant;  It  does  not  authorize  court  to 
obliterate  the  distinction  between  greneral  and 
special  administrators.  The  additional  powers 
are  only  such  as  are  Incident  to  those  desig- 


nated, or  In  line  with  them. — ^Estate  of  Welch, 
106  Cal.   427.   481,  89  Pac.  Rep.  805. 

4,  DISTRIBUTION  CANNOT  BB  DBlCRBED 
DURING     SPBCIAL     ADMINISTRATION.  —  No 

express  authority  for  decreeing:  partial  dis- 
tribution of  estate  in  hands  of  special  adminis- 
trator Is  found  in  statute.  If  partial  distribu- 
tion can  be  decreed  under  this  section,  so  also 
may  greneral  distribution,  and  all  distinctions 
between  greneral  and  special  administrators  be 
thus  swept  aside.  This  'was  not  deslgrn  of 
lawmakers. — Estate  of  Welch,  106  Cal.  427,  433, 
39  Pac  Rep.  806. 

5.  FAMII.Y  ALIiOWANCB  PAID  BY  SPB- 
OIAL  ADMINISTRATOR — ^Widow  unquestion- 
ably has  rigrht  to  an  allowance  before  letters 
issue,  and  to  have  it  paid  by  special  admin- 
istrator. Power  to  pay  this  allowance  Is  one 
of  additional  powers  contemplated  by  this  sec- 
tion. That  widow's  right  is  equally  grood 
when  special  administrator  has  been  appointed, 
after  suspension  or  removal  of  greneral  ad- 
ministrator, would,  as  has  been  said,  seem  to 
rest  upon  sound  principle,  but,  additionally, 
it  has  sanction  of  statute. — Estate  of  Welch, 
106  Cal.  427,  432,  39  Pac.  Rep.  806. 

«.  SPBCIAIi  ADMINISTRATOR— Duty  of,  to 
maintain  actions  for  benefit  of  estate. — By  this 
section  special  administrator  may,  for  certain 
enumerated  purposes,  and  "for  all  necessary 
purposes,"  maintain  actions  or  other  legral  pro- 
ceedingrs  "as  an  administrator."  By  "neces- 
sary purposes"  is  meant  purposes  having  in 
view  enforcement  of  substantial  rigrhts  of  par- 
ties entitled  to  benefits  of  estate,  or  to  have 
Its  assets  applied  to  satisfaction  of  their  estab- 
lished claims.  Duty  to  maintain  such  actions 
is  imposed  upon  administrator  as  belngr  neces- 
sary, and  similar  duty  is  cast  by  this  section 
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upon  special  administrator. — ^Forde  vs.  Exempt 
F.  Co.,  50  Cal.   299,  302. 

7.  Same — To  recover  property  conveyed  !■ 
fraud  of  creditor. — ^By  5  1589  of  this  code  It 
lb  provided  that  when  there  is  deficiency  of 
assets  in  hands  of  administrator,  and  when 
decedent  in  his  lifetime  has  conveyed  any  real 
estate  with  Intent  to  defraud  his  creditors, 
administrator  may  maintain  action  to  recover 
same  for  benefit  of  creditors  of  deceased.  By 
this  section  special  administrator  may,  for 
certain  enumerated  purposes,  and  "for  all  nec- 
essary purposes."  maintain  actions  and  other 
legral  proceedingrs  "as  an  administrator."  By 
"necessary  purposes"  is  meant  purposes  having: 
in  view  enforcement  of  substantial  rigrhts  of 
parties  entitled  to  benefits  of  estate,  or  to 
have  its  assets  applied  to  satisfaction  of  their 
estal^ished  claims.  Duty  to  maintain  such 
actions  is  Imposed  upon  administrator  as  be- 
ingr  necessary,  and  similar  duty  is  cast  by  this 
section  upon  special  administrator. — Forde  vs. 
Exempt  F.  Co..  50  Cal.  299,  302;  Aiflreltingrer 
vs.  Einstein,  143  Cal.  609,  615,  101  Am.  St.  Rep. 
131,  77   Pac.  Rep.   669. 

See  notes  52  Am.  Dec.  118;  90  Am.  Deo. 
291. 

8.  May  collect^  bvt  not  pay. — ^It  is  duty  of 
special  administrator  simply  to  collect  and 
preserve  estate;  he  has  no  authority  to  pay 
debts,  and  court  cannot  empower  him  to  de- 
fray expenses  of  controversy  over  probate, 
unless  expressly  authorized  to  do  so  by  the 
statute. — Henry  vs.  Superior  Court,  93  Cal.  569, 
571.  29  Pac.  Rep.  280.  See  State  ex  rel.  Bart- 
lett  vs.  Second  Judicial  District  Court,  18 
Mont.   481,   485,   46  Pac.   Rep.   259. 

9.  Account  of  special  administrator  con- 
tained Item  of  expenditure,  by  special  admin- 
istrator, for  rent  due  from  deceased  at  time 
of  her  death,  which  was  disallowed  by  court. 
it  does  not  appear  that  claim  was  ever  pre- 


sented to  court,  or  Judgre,  or  by  oourt  or  Judire 
directed  to  be  paid.  Code  provides  for  appoint- 
ment and  prescribes  powers  and  duties  of 
special  administrators,  but  does  not  authorise 
nor  require  them  to  allow  or  pay  claims 
agrainst  estates. — Estate  of  Sackett,  78  Cal.  300, 
20  Pac.  Rep.  863.  See  Henry  vs.  Superior 
Court,  98  Cal.  569,  671,  29  Pac  Rep.  230;  State 
vs.  Second  Judicial  District  Court,  18  Mont. 
481,   486,   46  Pac  Rep.   259. 

10.  Po^rera  of*  to  coHect  and  preserve  es- 
tate.— Powers  of  special  administrator  In  this 
state  are  drawn  from  statute.  Adjudications 
from  sister  states,  under  varying  laws,  can 
aid  little  in  determining:  their  scope.  They 
are  specified  In  this  section,  and  in  particular 
they  have  to  do  with  collection  and  preserva- 
tion of  estate.  This  generally  is  province  of 
administrator,  pendente  lite,  and  herein  lies 
similarity  between  his  functions  and  those  of 
receiver. — Estate  of  Welch,  106  Cal.  427,  431, 
89  Pac  Rep.  806. 

11.  Same — Unless  specUled  In  entry,  those 
only  In  code. — Powers  conferred  are  only  those 
spedifled  in  code,  unless  from  entry  one  is 
able  to  determine  what  further  powers  are 
grranted. — Estate  of  Sackett,  78  Cal.  300,  301. 
20  Pac.  Rep.  863;  Estate  of  Moore,  88  Cal.  1. 
6,  25  Pac  Rep.  9i6;  Estate  of  Welch,  106  Cal. 
427,  430,  39  Pac.  Rep.  805. 

12.  Unnnthorlaed  sale  of  pledge  by,  eetnte 
not  llfible. — Where  special  administrator  sells 
property  pledgred  to  decedent,  and  proceeds  of 
sale  subsequently  come  to  executors  of  will 
of  decedent,  there  can  be  no  doubt  that  special 
administrator  had  no  authority  to  sell  such 
property,  and,  if  he  did  so,  he  would  be  liable 
therefor.  But  such  facts  do  not  constitute 
conversion  of  pledgre  by  estate,  so  as  to  enable 
owner  thereof  to  recover  from  estate  Its  en- 
hanced value.— Yon  Schmidt  vs.  Bourn,  SO  Cal. 
616,  617. 


§1416.  WHEN  LETTERS  TESTAMENTARY  OR  OF  ADMINISTRATION 
ARE  GRANTED,  SPECIAlL  ADMINISTRATOR'S  POWERS  CEASE.  When 
letters  testamentary  or  of  administration  on  tlie  estate  of  the  decedent  have  been 
granted,  the  powers  of  the  special  administrator  cease,  and  he  must  forthwith 
deliver  to  the  executor  or  administrator  all  the  property  and  effects  of  the  decedent 
in  his  hands ;  and  the  executor  or  administrator  may  prosecute  to  final  judgment 
any  suit  commenced  by  the  special  administrator. 

History:     Enaeted  Marah  11,  1872,  re-enactment  of  1 93  Probate  Aet. 

Applied,   dted,   coauitmedf   referred  to,   etc.*  In:  Guardianship  of  Van  Ijoan,  141  CaL  4St, 
433,  76  Pac  Rep.  39  (cited). 

§  1417.    SPECIAL  ADMINISTBATOB   TO  SENDEE  AOOOUNT.    The  special 

administrator  must  render  an  account,  on  oath,  of  his  proceedings,  in  a  like  man- 

ner  as  other  administrators  are  required  to  do. 

History:  Enaeted  March  11, 1872,  re-enactment  of  S  M  Probate  Aet;  amended 
by  Code  Commission,  Aet  March  8^  1001,  Stata  and  Amdts.  1900-1,  p.  806,  aet 
held  unconstitutional,  see  history,  §  6  ante. 

1.  Applied,  cited,  eonstroed,  referred  to.  4.  Charge  for  engrossing  bill  of  exceptions  by 

2.  Benefit  to  estate — Not  to  justify  expenditures  attorney's  clerk  disallowed. 

in  remoYing  executor.  5.  Expenditures  of  special  administrator  rigidly 

3.  Broker 's  commission — Cannot  be  paid  l^  spe-  governed  by  code. 

eial  administratrix.  8.  Expenses  incident  to  sale  not  allowed.         x 
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7.  Heir  or  legatee  cannot  bind  estate,  though  he- 
eome  special  administratrix. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Estate  of  Armstrong:, 
69  Cal.  239,   241,  10  Pac.  Rep.  335   (applied). 

As  to  ac«oiiBt  of  admialJitnitor,  see  post 
|lt22  et  seq.  and  notes. 

a.  BENEFIT  TO  ESTATE— Not  to  footllT  OK- 
peadltvros  !■  removlnv  executor.— 'In  an  ac- 
count of  special  administratrix,  she  charged 
estate  with  expenditures  incurred  in  her  suc- 
cessful efforts  to  remove  an  executor  from 
office.  Items  were  one  and  all  rejected.  Her 
action  for  removal  of  executor  was  prosecuted 
by  her  "as  widow  and  heir  of  said  deceased, 
and  as  creditor  of  his  estate."  It  matters 
not  that  effect  of  proceedingr  was  beneficial  to 
estate.  Attorney's  |ees,  costs,  and  expenses 
are  chargreable  to  heir  or  creditor  who  prose- 
cutes proceedtngr. — Estate  of  Bell,  146  Cal.  646, 
eSO.  79  Pac.  Rep.  868. 

S.  BROKIBR'S  COMSnSSION  —  Caaaot  bo 
raid  by  spodsl  aABlalatmtTix«-^pecial  admin- 
istratrix has  no  authority,  derivable  from 
statute  of  this  state,  to  engragre  in  contracts 
with  real  estate,  or  other  agrents  for  payment 
from  funds  in  her  chargre  of  commissions  on 
•ales  made  of  property  belongringr  to  estate. — 
Estate  of  Bell,  146  OaL  646,  648,  79  Pac.  Rep. 
3S8. 

4  CHARGE  FOR  ENGROSSING  BIIiL  OF 
EXCEPTIONS  BT  ATTORBnB:Y>S  (^ERK,  DIS- 
ALLOWED.— Suit  of  John  8.  Bell  vs.  Staacke, 
was  defended  by  special  administratrix.  She 
employed  Blakeman  as  her  attorney,  and  court 
allowed  him  fees  as  such  attorney.  It  refused, 
however,  to  allow  item  for  $69  for  Worley, 
clerk  in  office  of  Blakeman,  for  engrrossingr  bill 
of  exceptions  in  that  case.  It  is  duty  of 
attorney  to  engross,  or  cause  to  be  engrrossed, 
bill  of  exceptions.  In  that  sense  It  Is  part  of 
strict  lesal  duty  of  attorney,  and  special  re- 


muneration, to  his  clerk  Is  no  more  legal 
charge  against  estate  for  such  services  than 
would  be  clerk's  salary  during  time  in  which 
he  was  actually  employed  In  work. — Estate  of 
Bell,   145   Cal.   646,   651.   79   Pac.   Rep.   358. 

6.  EXPEl^DITURES  RIGIDLY  GOVERNED 
DT  CODE. — ^Matter  of  expenditures  by  special 
administrator  is  rigidly  and  properly  governed 
by  express  language  of  code,  and  to  say  that 
an  expenditure,  not  authorized  by  law  as 
necessary  for  preservation  of  estate  could  be 
allowed,  because  made  in  good  faith,  or  be- 
cause benefit  resulted  to  estate  from  it,  would 
be  not  only  to  subvert  law,  but  it  would  sub- 
stitute for  wise  rules  which  law  has  laid  down, 
the  judgment,  caprioe,  or  whim  of  court  in 
probate.— Estate  of  Bell,  146  Cal.  646,  448,  79 
Pac  Rep.  368. 

«.  EXPENSES  INCIDENT  TO  THE  SAIiB 
NOT  AIJLOWBD.^-Special  administrator  em- 
ployed person  to  examine  and  report  upon 
condition  of  mine,  shares  of  which  belonged 
to  estate  of  deceased,  and  for  such  service 
she  paid  him  $665,  and  attempted  to  Justify 
expenditure  on  ground  that  it  was  her  duty 
to  Inform  herself  of  value  of  stock,  because 
there  were  parties  seeking  to  purchase  it. 
The  item  was  properly  rejected.  It  was  no 
part  of  duty  of  special  administratrix,  nor. 
Indeed,  was  it  within  her  power  as  special 
administratrix  to  sell  this  property. — Estate  of 
Bell,  146  Cal.  646,  649,  79  Pac.  Rep.  358. 

7.  HEIR  OR  LEGATEE  CANNOT  BIND 
ESTATE,  THOUGH  BECOHE  SPECIAL  AD- 
BIINISTRATRIX.— ^Heir  or  legatee,  seeking  re- 
moval of  an  executor,  has  no  power  to  deal 
with,  and  no  control  over  assets  of  estate, 
and  cannot  make  contracts  which  In  any  way 
will  bind  estate,  nor  can  fact  that  such  heir, 
afterwards  becomes  special  administratrix, 
justify  payment,  out  of  assets  of  estate,  of  any 
such  item  of  expense. — Estate  of  Bell,  145  Cal. 
646,   650,  79  Pao.  Rep,  868. 


ARTICLE  Vin. 

WnXS  FOtJKD  AFTER  IaBTTBRS  OF  ADMINISTRATION    GRANTED,    AND    ICSCEUiANEOUS 

PROVISIONa 


I142S.    On  proof  ot  will,  after  grant  of  letters 
of  administratioii,  letters  revoked. 

11424.  Power  of  executor  in  sueb  a  ease. 

11425.  Bemaining  administrator  or  executor  to 

continue  when  his  colleagues  are  dis- 
qualified. 
|li26.    Who  to  act  when  aU  acting  are  incom- 
petent. 


S 1427.  Executor  or  administrator  may  resign, 
when.  Court  to  appoint  successor.  lia- 
bility of  outgoer. 

S  1428.  All  acts  of  executor,  etc,  valid  until  his 
power  is  revoked. 

11429.  Transcript  of  court  minutes  to  be  evi- 
dence. 


§  1423.  ON  PROOF  OF  WILL,  AFTER  GRANT  OF  LETTERS  OF  ADMINIS- 
TRATION,  LETTERS  REVOKED.  If,  after  granting  letters  of  administration  on 
the  ground  of  intestacy,  a  will  of  the  decedent  is  duly  proved  and  allowed  by  the 
court,  the  letters  of  administration  must  be  revoked,  and  the  power  of  the  admin- 
istrator ceases,  and  he  must  render  an  account  of  his  administration  within  such 
time  as  the  court  shall  direct. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  98  Probate  Act;  amended 
bj  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  206,  ad 
held  unconstitutional,  see  history,  S  6  ante. 
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1.  APPLIBD,  CITED,  CON9TRUBD,  RSU 
FERRBD  TO,  etc.,  in:  McCauley  vs.  Haryay, 
49  Cal.   497,  605   (construed). 

As  to  accovnt  and  settlement  by  execntors 
and  ■dministratoFSy  see  post  8  1628  et  seq.  and 
notes. 

As  to  power  of  executor  or  administrator 
trltli  tlie  will  annexed,  see  post  9  1424. 


As  to  rendering  account  after  revocation  of 
letters,  see  post  S8  1628,  1680  and  notes. 

2.     ADBUNI8TRATOR      WITH      WILL      AM- 
NSXBD — Supersedes  all  former  admlnistratom. 

— ^The  appointment  of  administrator  with  will 
annexed  supersedes  per  se  all  former  adminis- 
trations of  estate.— McCaulav  «■  Harvey.  49 
CaL  497,  606. 


§  1424.  POWER  OF  EXECUTOS  IN  SUCH  A  CASE.  In  such  ease,  the  ex- 
ecutor  or  the  administrator  with  the  will  annexed  is  entitled  to  demand,  sue  for, 
recover,  and  collect  all  the  rights,  goods,  chattels,  debts,  and  effects  of  the  de- 
cedent remaining  unadministered,  and  may  prosecute  to  final  judgment  any  suit 
commenced  by  the  administrator  before  the  revocation  of  his  letters  of  admin- 
istration. 

History:    Enacted  March  11,  1872,  n-enaetment  of  1 90  Probate  Aot 

§1425.  BEHAININO  ADMINISTBATOS  OS  EZEOTJTOB  TO  OONnNUE 
WHEN  HIS  OOLLEAOUES  ABE  DISQUALIFIED.  In  case  any  one  of  several 
executors  or  administrators,  to  whom  letters  are  granted,  dies,  becomes  lunatic, 
is  convicted  of  an  infamous  crime,  or  otherwise  becomes  incapable  of  executing 
the  trust;  or  in  case  the  letters  testamentary  or  of  administration  are  revoked  or 
annulled,  with  respect  to  any  one  executor  or  administrator,  the  remaining  ex- 
ecutor or  administrator  must  proceed  to  complete  the  execution  of  the  will  or 
administration. 

History:    Enacted  March  11,  1872,  re-enactment  of  S06  Probate  Aet. 


1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Incapacitated,  hating  recovered,  letters  re- 

fused. 

4.  "Incompetent''  — A    diiferent    class   from 

"incapable." 

5.  New  administrator  appointed  upon  the  event 

in  this  section. 

1.  APPIilBD,  CITBD,  COIVSTRUBD,  RSU 
FBRRBD  TO,  etc.— 1.  Code  ■ectlon.^-Bstate  of 

Moore,  68  Cal.  281,  283,  9  Pac.  Rep.  164  (con- 
strued with  S  1426  post);  Bstate  of  Bllnn»  99 
Cal.  216,  218,  33  Pac.  Rep.  841  (construed  with 
S1426  post);  Estate  of  Li  Po  Tai,  108  Cal.  484» 
488,   41  Pac.  Rep.   486,  39  Id.  SO   (applied). 

2.  Same— 2.  Probate  Act  5  9S.— Haynes  ▼■. 
Meeks,  20  Cal.   288.  298.  811    (cited). 

As  to  co-execntorsy  see  ante  5  1855  and  note. 
As  to   who  to  act  when  all   actlns  arc   1a- 
compcteaty  see  post  9  1^26. 

S.  INCAPACITATED*  HAVINO  RBCOV- 
EREDy  LETTERS  REFUSED.— Under  this  and 
next  succeedingr  section  an-  entire  vacancy  in 
administration  of  estate  was  not  created  when 
administrator  was  sent  to  asylum.  He  became 
Incapable  of  executingr  his  trust  for  time  be- 
in?,  and  If  during:  that  time  widow  of  de- 
ceased had  petitioned  for  letters  she  would 
doubtless  have  received  them;  bttt  when  his 
incapability  was  removed  and  he  had  again 
entered  upon  dischargre  of  his  duties  as  admin- 
istrator, and  had  been  recognised  as  such  by 


court  and  others,  petition  came  too  late.— 
Estate  of  Moore,  68  CaL  281,  288,  9  Pac  Rep. 
164. 

4.  <<INCOBfPBTBNT,»>  DIFFERENT  CI«A88 
FROM  'fNCAPABLB.''— The  legislature  has 
classified  death,  insanity,  and  conviction  of 
an  infamous  offense  under  designation  "in- 
capable," and  other  matters  aflectlns  integrity 
or  Qualification  for  discharge  of  duties  of  an 
administrator  as  "incompetency."  Whether 
word  "Incompetent"  was  wisely  chosen  or  not, 
context  leaves  no  room  to  doubt  sense  In 
which  it  was  used,  and  that  it  was  used  to 
deslgrnate  different  class  from  those  charac- 
terized as  "incapable." — Estate  of  Blinn,  99 
Cal.    216,   221,   38    Pac   Rep.    841. 

5.  WW  ADMINISTRATOR  APPOINTED 
UPON  TMB  EVENT  IN  THIS  SECTION.— When 

considered  together,  provisions  of  this  section 
and  of  next  do  not  seem  difficult  of  construc- 
tion. The  power  or  Jurisdiction  of  court  to 
appoint  new  administrator  may  be  exercised 
upon  happeninff  of  death,  insanity,  or  con- 
viction of  an  Infamous  offense  by  former 
administrator,  or  upon  revocation  of  his  power 
and  authority  by  courts  and  no  citation  is 
necessary,  as  it  is  fact  mentioned  in  section, 
when  shown  to  court  by  proper  alleeratlon  and 
evidence  which  authorizes  court  to  make  new 
appointment,  and  executor  or  administrator  is 
not  necessary  party  to  proceedingr. — Estate  of 
Bllnn,  99  C&L  116,  220,  88  Pac  Rep.  841. 


§  1426.    WHO  TO  ACT  WHEN  ALL  ACTINO  ABE  INCOMPETENT.     If  aU 

such  executors  or  administrators  die  or  become  incapable,  or  the  power  and 
authority  of  all  of  them  is  revoked,  the  court  must  issue  letters  of  administra- 
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tion,  with  the  will  annexed  or  otherwise,  to  the  widow  or  next  of  kin,  or  others, 
in  the  same  order  and  manner  as  is  directed  in  relation  to  original  letters  of  ad- 
ministration. The  administrators  so  appointed  must  give  bond  in*  the  like  penalty, 
with  like  sureties  and  conditions,  as  hereinbefore  required  of  administrators,  and 
shall  have  the  like  power  and  authority. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  97  Probate  Aet;  amended 
April  16,  1880,  Code  Amdts.  1880  (C.  G.  P.  pt.),  p.  83;  bj  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  206,  act  held  unconstitutional 
history,  §5  ante. 


1,8.  Applied,  eited,  construed,  referred  to. 
3.  Administrator    with    will    annexed  —  Same 

power  as  executor. 
i.  Executor  resigned — ^Administrator  with  will 
annexed  appointed. 

L  APPUSD,  CITBD,  CONSTRUBD,  RB- 
FERRED  TO,  etc. — 1,  Code  seetiaB. — ^Estate  of 
Moore,  68  CaU  281.  288,  9  Pac  Rep.  164  (con- 
strued with  S  1425  ante) ;  EsUte  of  Li  Po  Tal, 
108  Cal.  484.  488,  41  Pac.  Rep.  486.  39  Id.  30, 
31  (applied);  Bstate  of  Plna,  112  Cal.  14,  16,  44 
Pac.  Rep.  332  (cited);  Estate  of  Bouyssou,  1 
CaL  App.  657,  658,  1  Cal.  App.  Dec.  (Whiting) 
193,  84  Pac  Rep.  460  (construed  with  91860 
ante). 

a.  Base— a.  ProWite  Act  S97«p— KldweU  ▼■. 
Brummaflrim,   82  Cal.   487,   441   (applied).* 

Am  to  adaslBlfltmtor  wftM  the  will  aiiMezed* 
•ee  ante  9  1856. 

Am  te  oath  and  boad  of  ezeowtovw  aad  adaOa* 
Istntora,  see  ante  19  1387-1407  and  notes. 

Aa  to  order  of  perooao  eatl^led  to  admlnlstoTy 
we  ante  9  1365  et  seq.  and  notes. 

As  to  poorer  and  avthorlty  of  ezeentom  and 
«Aolalatmtor%  see  post  9 1581  et  seq.  and 
notes. 


S.  ADMIiriSTRATOR  WITH  WIIiI«  AN- 
NBXISD — Same  power  aa  executor. — ^The  person 
named  as  executor  in  will  and  appointed  by 
court  harins  died,  court  may  appoint  admin- 
istrator with  will  annexed  who  shall  exercise 
same  power  as  that  conferred  on  executor  by 
will. — Kidwell  Ys.  Brummaffim,  82  Cal.  436,  444; 
Crouse  vs.  Peterson,  180  CaL  169,  172,  173,  62 
Pac  Rep.  475,  615. 

See  notes  12  Am.  Dec.  104;  24  Am.  Dec.  889. 

4,  BXB3CUTOR  RBSIOlf BD  —  Admlnletrator 
with  wiU  annexed  appointed.— Where  executor 
resisrned,  when  administration  of  estate  was 
incomplete,  and  application  was  made  by  one, 
olaiminfiT  as  nominee  of  next  of  kin  entitled 
to  administer,  to  be  appointed  administrator 
with  will  annexed,  which  application  was  con- 
tested by  public  administrator,  and.  at  hearing, 
there  was  evidence  tendingr  to  show  that  there 
was  property  of  estate  which  had  not  been 
administered,  action  of  court  below  in  dis- 
mlssinff  both  petitions  was  not  Justified  by 
either  facts  or  law.  It  was  duty  of  court  to 
appoint  aa  administrator  with  will  annexed 
to  complete  administration. — Estate  of  Plna, 
112  Cal.  14,  16,  44  Pac.  Rep.  332;  Estate  of 
Stronff.  119  Cal.  663,  667,  51  Pao.  Rep.  1078. 


§  1427.  EXECUTOB  OB  ADHINISTRATOB  MAY  RESIGN,  WHEN.  COUST 
TO  APPOINT  SUCGESSOB.  Any  executor  or  administrator  may,  at  any  time,  by 
writing,  filed  in  the  superior  court,  resign  his  appointment,  having  first  settled 
his  accounts  and  delivered  up  all  the  estate  to  the  person  whom  the  court  shall 
appoint  to  receive  the  same.  If,  however,  by  reason  of  any  delays  in  such  settle- 
ment and  delivery  up  of  the  estate,  or  for  any  other  cause,  the  circumstances  of 
the  estate  or  the  rights  of  those  interested  therein  require  it,  the  court  may,  at  any 
tune  before  settlement  of  accounts  and  delivering  up  of  the  estate  is  completed,  re- 
voke the  letters  of  such  executor  or  administrator,  and  appoint  in  his  stead  an 
administrator,  either  special  or  general,  in  the  same  manner  as  is  directed  in  rela- 
tion to  original  letters  of  administration. 

The  liability  of  the  outgoing  executor  or  administrator  or  of  the  sureties  on  his 
bond,  shall  not  be  in  any  manner  discharged,  released,  or  affected  by  such  appoint- 
ment or  resignation. 

History:     Enacted  March  11,  1872,  founded  on  SlOO  Probate  Aet;  amended 
Aprn  16,  1880,  Code  Amdts.  1880  (C.  G.  P.  pt.),  p.  83. 


1)2.  Applied,  cited,  eonstmed,  referred  to. 

8.  Action  of  court  on  acceptance  of  resigna- 
tion. 

i.  Administrator  de  bonis  non  administers  on 
residuum. 

S.  Delay  by  administrator  justifies  reroea- 

tiOB. 


6.  Executor  to  account   for   property   con- 

verted. 

7.  Order    accepting    resignation    presumed 

properly  made. 
S.  Presumptions  in  favor  of  order  accepting 

resignation. 
9.  Bemoval  is  not  by  appointment  of  another. 


S1427        (1880)  BBSIGNATION    OF    ADMINISTRATOR,    ETC.— SUCCESS SOR. 


IPt.  113. 


10.  Itesignation — Accepted,  presumes  account 
settled  and  delivery. 
11,12.  Same — Depends  on  settlement  and  deliv- 
ery. 

13.  Same — Petition  to  appoint  another  is,  of 
administrator. 

1.  APPLIBDy  CITBD,  OONSTRUBD,  RES- 
FBRRBD  TO,  etc. — 1«  Code  •ectlon. — ^Luco  vs. 
Commercial  Bank,  70  Cal.  839,  342,  11  Pac.  Rep. 
650  (construed);  Estate  of  Radovich,  74  Cal. 
536,  637,  5  Am.  St.  Rep.  466,  16  Pac.  Rep.  821 
(construed);  Estate  of  Allen,  78  Cal.  681,  684, 
20  Pac.  Rep.  679  (construed);  Jennings  vs.  Le 
Breton,  80  Cal.  8,  16,  21  Pac.  Rep.  1127  (con- 
strued); Estate  of  Blinn,  99  Cal.  216,  218,  33 
Pac.  Rep.  841  (construed  with  5 1425  tinte) ; 
Estate  of  McDermott,  127  C^aL  450,  462,  59 
Pac.  Rep.  783  (cited). 

2.  Same — 2.  Probate  Aet  S  lOOi — fiaynes  vs. 
Meeks,  10  Cal.  110,  116,  70  Am.  Dec.  707  (con- 
strued); Haynes  vs.  Meeks,  20  Cal.  288,  810 
(construed);  Lucas  vs.  Todd,  28  Cal.  182,  186 
(construed). 

8.  ACTION  OF  COURT  ON  ACCESPTANCB 
OF  RBSIGNATION.— -Where  an  order  settling 
final  accounts  of  executor  has  been  made  it 
must  be  presumed  that  executor  did  all  tbinsrs 
necessary  to  be  done  on  his  part  to  complete 
settlement,  and,  amonsr  them,  that  he  deliv- 
ered up  all  estate  in  his  hands  to  custody  of 
court,  or  to  person  appointed  by  court  to  re- 
ceive it,  as  required  by  this  section,  if  such 
delivery  was  necessary  to  complete  settlement. 
If  that  was  necessary  to  support  subsequent 
action  of  court,  and  there  is  no  evidence  to 
contrary,  action  of  court  shown  by  record  is 
equivalent  to,  and  substantially  amounts  to, 
an  acceptance  of  executor's  resignation,  and 
revocation  of  his  letters  testamentary. — Jen- 
ningrs  vs.  Le  Breton,  80  Cat  8,  16,  21  'Pac  Rep. 
1127. 

4.  ADMINISTRATOR  DBS  BONIS  NON  AD- 
MINISTERS ON  RBSIDUUM<-><:;ollections  of 
testator's  or  intestate's  debts,  or  sale  of  his 
goods  by  executor  or  administrator  is  such  an 
administration  of  them  as  to  preclude  admin- 
istrator de  bonis  non  from  claiming  or  exer- 
cising- any  power  or  authority  over  them,  or 
proceeds  of  them.  They  are  not  embraced 
within  his  commission,  which  is  for  adminis- 
tration of  goods  and  chattels,  rights  and 
credits,  which  were  of  testator  or  intestate 
at  time  of  his  death,  and  remain  unadminis- 
tered,  for  unless  they  remain  in  specie  it  can- 
not be  said  they  were  of  goods  and  chattels, 
or  the  rights  and  credits,  which  belonged  to 
deceased  at  time  of  his  death.  —  Potts  vs. 
Smith,  8  Rawle  (Pa.)  861,  24  Am.  Deo.  869, 
364. 

See  monographic  note  24  Am.  Dec.  879. 

6.  DEIiAY  BY  ADMINISTRATOR  JUSTI- 
FIES REVOCATION.— This  section  authorizes 
any  executor  or  administrator  to  resign  his 
appointment,  having  first  settled  his  accounts 
and  delivered  up  all  his  estate  to  person  ap- 
pointed to  deliver  same;  and  if  there  be  any 
delay  in  settling  accounts  or  delivering  estate, 
or  from  other  cause  circumstances  of  estate 
or  rights  of  those  interested  require  it,  court 
may,  before  settlement  and  delivery  is  com- 
pleted, rsYoks  letters,  and  appoint  an  admin- 


istrator either  general  or  special. — Luco  vs. 
Commercial  Bank,  70  Cal.  839,  842,  11  Pac.  Rep. 
650. 

«.  BXBCUTOR  TO  ACCOUNT  FOR  PROP- 
BRTY  CONVERTED. — Executor  has  no  right 
to  give  away  assets  of  estate,  even  though  lie 
may  consider  them  worthless,  and  attorney 
has  no  right  to  receive  such  gift  from  execu- 
tor's hands,  and  executor  may  be  compelled 
to  account  to  probate  court  for  value  of  prop- 
erty converted  by  him,  belonging  to  estate. — 
Estate  of  Radovich.  74  CaL  586,  537,  5  Am.  St. 
Rep.   466,   16   Pac.   Rep.   821. 

7.  ORDER  ACCEPTING  RESIGNATION 
PRESUMED  PROPERLY  MADE.  — Where  an 
administrator  had  filed  his  resignation,  which 
was  formally  accepted  by  an  order  of  probate 
court,  though  it  does  not  appear  that  execu- 
tors had  settled  their  accounts  and  delivered 
up  all  estate  to  some  person  appointed  by 
court,  and  it  is  not  shown  that  entire  proceed- 
ings of  probate  court  are  in  evidence,  yet 
probate  court  had  Jurisdiction  of  subject- 
matter,  and  even  conceding  that  proceeding 
can  be  collaterally  questioned,  it  is  not  to  be 
presumed  that  order  accepting  resignation  of 
executor  was  improperly  made.  All  intend- 
ments must  be  in  favor  of  action  of  court 
same  as  in  other  courts  of  record. — ^Lucas  vs. 
Todd,  28  Cal.  182,  188,  185;  Luoo  vs.  Commercial 
Bank,  70  CaL  839,  842,  11  Pac.  Rep.  650. 

S.  PRESUMPTIONS  IN  FAVOR  OF  ORDER 
ACCEPTING  RESIGNATION^— Where  probate 
court  has  Jurisdiction  of  subject-matter  then 
before  it,  viz.  resignation  of  executor,  and 
has  Jurisdiction  of  parties  interested,  all  pre- 
sumptions are  in  favor  of  regularity  of  its 
proceedings  and  validity  of  order,  and  an  order 
accepting  the  resignation  cannot  be  collater- 
ally attacked. — Luco  vs.  Commercial  Bank,  70 
Cal.    339,    342,    11    Pac.   Rep.    650. 

•.  REMOVAIi  IS  NOT  BY  APPOINTMENT 
OF  ANOTHIBR*— There  is  no  such  thing  as 
removal  of  an  existing  administrator  simply 
by  force  of  appointment  of  another  person. 
The  oflice  must  first  become  vacant  before 
second  appointment  can  be  made. — ^Haynes  vs. 
Meeks,  20  Cal.  288,  811. 

10.  RESIGNATION — Accepted,  presumes  «e- 
connt  settled  and  delivery. — ^Where  letters  tes- 
tamentary were  Issued  to  James  Miller  and 
James  Black  upon  same  estate,  and  Miller 
filed  his  resignation  September  13,  1866,  and 
Black  his,  August  26,  1856,  resignation  of 
former  was  formally  accepted  by  order  of 
probate  court  September  22,  1856,  and  latter' 
August  27,  1856,  and  both  resignations  and 
orders  were  in  proper  form,  contention  that 
these  orders  were  void,  because  it  did  not 
appear  that  executors  had  settled  their  ac- 
counts, and  delivered  up  all  estate  to  some 
person  appointed  by  court  cannot  be  sustained, 
as  it  does  not  appear  that  they  had  not  per- 
formed these  acts,  and  does  not  show  that 
entire  proceedings  of  probate  court  are  in 
evidence.  Probate  court  had  Jurisdiction  of 
subject-matter,  and,  even  conceding  that  pro- 
ceeding can  be  collaterally  questioned,  it  is 
not  to  be  presumed  that  orders  accepting 
resignations  of  executors  were  not  properly 
made.— Lucas  vs.  Todd,  28  Cal.   182,  186;  Jen- 
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iilngr*  ▼*-  Le  Breton,  80  Cal.  8,  17,  21  Pac.  Rep. 
1117. 

11.  Depeada    oa   acttlement   and    d^lvcry.— 

ReBlgrnation  Is  not  matter  absolutely  in  power 
of  administrator  to  be  made  at  any  time  he 
may  choose.  The  statute  confers  upon  him 
only  conditional  rigrht  to  resigrn;  its  languag-e 
is  that  he  may  resign  "provided  first  he  shall 
settle  his  accounts  and  deliver  up  all  estate 
to  such  person  as  may  be  appointed  by  oourt." 
— Haynee  vs.  Meeks,  20  Cat  288,  810. 

12.  The  probate  jud^re  or  surrofipate  to 
chared  by  law  with  execution  of  special  duties; 
he  is  not  vested  with  plenary  powers,  but  acts 
within  inferior  and  limited  jurisdiction.  There 
is  nothing  in  the  statute  conferring  upon  him 
power  to  accept  resigrnation  of  administrator, 
except  in  sinsrle  case,  and  it  is  not  unreason- 
able to  suppose  that  legislature  intended  to 
east  upon    those   who   voluntarily    take    upon 


themselves  administration  of  an  estate,  burden 
of  settlingr  same,  except  in  singrle  case  men- 
tioned.— ^Haynes  vs.  Meeks,  10  Cal.  110,  116,  70 
Am.  Deo.  707;  Haynes  vs.  Meeks,  20  Cal.  288, 
SIO. 

18.  Petition  to  appoint  another  Is. — ^Where 
executrix,  after  her  appointment,  has  married 
and  filed  petition  reolting-  faot  of  her  marrlagre, 
and  that  she  was  "no  lonsrer  authorized  to  be 
or  act  as  executrix,"  and  asking  court  to 
appoint  person  named  administrator  of  estate, 
such  paper  was  equivalent  of  resigrnation  of 
her  trust,  and  court  had  the  rigrht  to  receive 
and  act  upon  It  as  such,  and  althougrh  it  does 
not  appear  that  executrix  has  settled  her 
accounts  or  turned  over  estate,  nor  does  con- 
trary appear,  it  must  be  presumed  in  support 
of  action  of  court  that  law  in  this  respect  is 
fully  complied  with.*-Bstate  of  Allen,  78  Cal. 
581,  684,  20  Pac.  Rep.  679. 


S 1428.  ALL  ACTS  OF  EXECUTOB,  ETC.,  VALID  UNTIL  HIS  POWES  IS 
REVOKED.  All  acts  of  an  exeeutor  or  administrator,  as  snch,  before  the  revo- 
cation of  his  letters  testamentary  or  of  administration,  are  as  valid,  to  all  intents 
and  purposes,  as  if  such  exeeutor  or  administrator  had  continued  lawfully  to  exe- 
cute the  duties  of  his  trust. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  101  Probate  Act. 


1,2.  Applied,  dted,  conBtnied,  vef  erred  to. 
8.  Administrator  de  bonis  non  —  Entitled  to 

possession, 
i.  Exeeutor  de  son  tort — Cannot  by  payments 

be  creditor  of  estate. 

5.  Same— Cannot  retaui  for  debt  of  his  own. 

6.  Same — Same— As  to  land. 

7.  Same — Not  recognised — In  tbis  state. 

)  1.  APPLIBDy  CITBD,  OONSTRUBD*  RSU 
FBRRBD  TO,  etc. — 1.  Code  section. — Pryor  vs. 
Downey,  50  Cal.  388,  899,  19  Am.  Rep.  856 
(construed);  Bowden  vs.  Pierce,  73  CaL  469» 
463.  14  Pac.  Rep.  802,  16  Id.  64   (construed). 

X  Same — Z,  Probate  Aet  S 101.— Haynes  vs. 
Meeks,  20  Cal.  288,  811  (construed);  Lucas 
▼I.  Todd.  28  CbI.  182,  187  (construed). 

As  to  aetloiis  liy  admledstrntem  or  ezeentors, 
see  post  S  1582  and  note. 

As  to  sets  of  a  portion  of  exeevtom  valldy 
Me  ante  §  1355  and  note. 

As  to  aathorlty  of  administrator  limited  by 
tbc  Jurisdiction  of  the  Kovemment|  see  post 
11913. 

As  to  nvthoilty  of  an  ezeevtor  to  appoint 
SB  exeeutor,  Invalid,  see  KBRR'S  CTC.  CIV. 
CODE  S  1872. 

As  to  antborlty  of  administrator  wtth  tbe 
will  aaaexed,  see  ante  9  1856. 

As  to  cessation  of  power  of  adnKnlstrator 
te  aet  wbcn  wlU  of  deeedeat  jproved  and  al- 
lowed, see   ante  9  1424. 

As  to  conveyance  by  cacecntor  or  admlnia* 
tTstor  upon  petition,  see  post  9  1600. 

As  to  dntlcs  and  powers  of  exeentor  or  ad- 
Bdalstrator  as  to  contracts  of  decedent^  see 
post  991666-1568  and  notes. 

As  to  exeentor  de  son  tort*  see  note  18  Ik 
R.  A.  187. 

As  to  Innblllty  of  exeentor  to  aet  until  avail- 
led,  see  KBRR'S  CTO.  CIV.  CODB  9  1878  and 
Bote. 


As  to  lastmctlon  by  e«nlty  as  to  duties  of 
execators  and  administrators,  see  note  9  Ij.  R. 
A.  244. 

As  to  liability  of  administrator,  see  post 
991612,  1614,  1616,  1649.  1650  and  notes. 

As  to  liability  as  executor  de  son  tort,  see 
notes  17  Am.  Dec.  561;  85  Am.  Dec.  4?3. 

As  to  po^rera  and  dntlcs  of  execnto/s  or  ad* 
minlstrators,  see  post  9  1581  et  seq.  and  notes. 

As  to  possession  of  administrator  or  execu- 
tor poasesslmi  of  bdrs  or  devisees,  see  post 
99  1452,  1581  and  notes. 

As  to  power  of  executor  or  administrator 
to  compound  wtth  debtor,  see  post  9  1588  and 
note. 

As  to  rlvht  of  executor  eir  administrator  to 
appeal  as  party  assrieved,  see  note  13  L.  R.  A. 
745. 

As  to  rlsht  of  ezeositor  or  administrator  as 
asralnst  surviving  partner  In  real  estate,  see 
note  28  L.  R.  A.  136. 

As  to  sale  of  choscs  In  action,  see  note  12 
Ix  R.  A.  488. 

As  to  substitution  of  administrator  In  place 
€t  deceased  as  a  party  to  an  action,  see  ante 
6  885  and  note. 

As  to  suluff  as  Administrator,**  see  note  15 
Ix  R.  A.   860. 

As  to  suspending  powers  of  executor  when 
further  security  required,  see  ante  §1401. 

As  to  validity  of  acts  of  execators  and  ad- 
ministrators ^rhen  Judsrment  or  order  of  ap- 
polntntcnt  reversed  on  appeal,  see  ante  9  966. 

8.  ADmNISTRATOR  DB  BONIS  NON^Bn- 
titled  to  possession. — ^When  person  Is  appointed 
administrator  de  bonis  non  he  becomes  entitled 
as  such  administrator  to  possession  of  assets 
of  estate,  wherever  they  may  be. — Lucas  vs. 
Todd.  28  Cal.  182,  187. 

4.  EXECUTOR  DBS  SON  TORT— Cannot  by 
payments  be  creditor  of  estate. — An   executor 
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de  son  tort  is  regarded  as  intermeddler  and 
wrongr-doer  who  has  no  rights,  and  payments 
made  by  him  over  and  above  value  of  estate 
which  come  into  his  hands  are  entirely  volun* 
tary.  He  cannot  by  such  payments  place  him* 
self  in  position  of  creditor  of  estate. — De  la 
Guerra  vs.  Packard,  17  Cal.  183,  192. 

B.  Cannot  retain  for  debt  of  fata  o'vvn.— There 
is  no  doubt  that  at  common  law  acta  of  an  execu- 
tor de  son  tort  are  for  some  purposes  regarded 
as  valid,  but  it  is  familiar  principle  that  no 
benefit  can  be  derived  from  such  acts  by  execu- 
tor himself.  He  cannot  retain  for  debt  of  his 
own,  and  If  estate  be  insolvent  it  Is  no  answer 


to  an  action  to  recover  assets  that  he  has  paid 
debts  equal  to  or  exceeding  their  value. — ^De 
la  Guerra  vs.  Packard,  17  Cal.  188.  192. 

6.  Same  —  As  to  land.  —  Under  our  system, 
there  is  probably  no  such  thing  as  an  executor 
de  son  tort:  at  all  avents,  no  man  can  be  ex- 
ecutor de  son  tort  In  regard  to  land. — Pryor  vi. 
Downey.  50  Cal.  888,  399,  19  Am.  Rep.  656. 
Bowden  vs.  Pierce,  78  CaL  459,  463,  14  Pac.  Rep. 
302,  16  Id.  64. 

7.  Not  r«eogBlned-*lB  this  state.— There  it 
no  such  officer  recognised  under  our  probate 
practice  as  executor  de  son  tort. — Bowden  vs. 
Pierce,  78  Gal.  469,  468, 14  Pac.  Rep.  302. 16  Id.  64. 


§  1429.  TRANSCRIPT  OF  COURT  MINXTTES  TO  BE  EVIDENCE.  A  transcript 
from  the  minutes  of  the  court,  showing  the  appointment  of  any  person  as  executor 
or  administrator,  together  with  the  certificate  of  the  clerk,  under  his  hand  and  the 
seal  of  his  court,  that  such  person  has  given  bon'd  and  been  qualified,  and  that 
letters  testamentary  or  of  adminstration  have  been  issued  to  him  and  have  not  been 
revoked,  shall  have  the  same  effect  in  evidence  as  the  letters  themselves. 
History:     Enacted  March  11,  1872,  re-enaetment  of  S 102  Probate  Act. 

A«  to  l«ttera  and  bonds  to  bo  reeordecl,  si>e  ante  i  1887. 

ARTICJLE   IX. 

DISQUALIFICATION  OF   JUDGBS   AND    TRANSFBRS    OF    ADMINISTRATIONa 


§  1430.    When  judge  not  to  act. 
§  1431.    Transfer  of  probate  matters  to  adjoining 
eount^. 


§  1432.  Transfer  not  to  change  right  to  admin- 
ister.   Betransfer,  how  made. 

§  1433.  When  proceedings  to  be  returned  to 
original  eonrt. 


§  1430.    WHEN  JUDGE  NOT  TO  ACT.     No  will  shaU  be  admitted  to  probate, 

or  letters  testamentary  or  of  administration  granted,  before  any  judge  who  is 

interested  as  next  of  kin  to  the  decedent,  or  as  a  legatee  or  devisee  under  the  will, 

or  when  he  is  named  as  executor  or  trustee  in  the  will,  or  is  a  witness  thereto,  or 

is  in  any  other  manner  interested  or  disqualified  from  acting. 

History:  Enacted  March  11,  1872,  re-enactment  of  §108  Probate  Act  as 
amended  April  4,  1864,  Stats.  1863-4,  p.  369,  §9;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  83. 

As  to  appotntmeBt  Told  becaiue  sranted  by  Aa  to  dlaquallfleatloii  of  Jadce  to  alt  or  ««tt 

a  |adv«   dlaqnalllled  to  act,   see   monograph lo      see  ante  9  066. 
note  81  Am.  St  Rep.   648. 

§1431.    TRANSFER  OF  PROBATE   BSATTERS   TO  ADJOINING   COUNTY. 

When  a  petition  is  filed  in  the  superior  court,  praying  for  admission  to  probate  of 
a  will,  or  for  granting  letters  testamentary  or  of  administration,  or  when  pro- 
ceedings are  pending  in  the  superior  court  for  the  settlement  of  an  estate,  and 
there  is  no  judge  of  said  court  qualified  to  act,  an  order  must  be  made  trans- 
ferring the  proceedings  to  the  superior  court  of  an  adjoining  county,  and  the  clerk 
of  the  court  ordering  the  transfer  must  transmit  to  the  clerk  of  the  court  to  which 
the  proceedings  are  ordered  to  be  transferred  a  certified  copy  of  the  order,  and 
all  papers  on  file  in  his  ofiice  in  the  proceedings; 

[Authority  of  court  to  which  transferred.]  And  thereafter  the  court  to  which 
the  proceeding  is  transferred  shall  exercise  the  same  authority  and  jurisdiction 
over  the  estate,  and  all  matters  relating  to  the  administration  thereof,  as  if  it 
had  original  jurisdiction  of  the  estate; 
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[When  case  shall  not  be  transferred.]  Provided,  there  shall  not  be  any  neces- 
sity for  transferring  such  proceedings,  or  any  of  them,  when  a  judge  of  some 
other  county  qualified  to  act  attends  at  the  request  of  the  judge  of  the  county 
where  such  proceedings  are  pending,  to  hold  court,  to  conduct  and  to  try  such 
proceedings ;  and  such  judge,  when  so  called  upon  to  preside,  shall  exercise  juris- 
diction over  any  proceeding  in  the  estate  as  is  exercised  in  other  cases  under  like 
circumstances. 

History:  Enacted  March  II,  1872,  re-enaetment  of  §104  Probate  Act  as 
amended  March  20,  1866,  Stats.  1865-6,  p.  328,  §  1;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  84;  March  31,  1891,  Stats,  and  Amdts.  1891, 
p.  435 ;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  206, 
act  held  nneonstitutional,  see  history,  §  5  ante. 

S1432.  TRANSFER  NOT  TO  CHANGE  RIGHT  TO  ADMINISTER.  RE- 
TRANSFER,  HOW  MADE.  The  transfer  of  a  proceeding  from  one  court  to 
another,  as  provided  for  in  the  preceding  section,  shall  not  affect  the  right  of  any  . 
person  to  letters  testamentary  or  of  administration  on  the  estate  transferred,  but 
the  same  persons  are  entitled  to  letters  testamentary  or  of  administration  on  the 
estate,  in  the  order  hereinafter  provided.  If,  before  the  administration  is  closed  of 
any  estate  so  transferred  as  herein  provided,  another  person  is  elected  or  appointed, 
and  qualified  as  judge  of  the  court  wherein  such  proceeding  was  originally  com- 
menced, who  is  not  disqualified  to  act  in  the  settlement  of  the  estate,  and  the 
causes,  for  which  the  proceeding  was  transferred  no  longer  exist,  any  person  inter- 
ested in  the  estate  may  have  the  proceeding  returned  to  the  court  from  which  it 
was  originally  transferred,  by  filing  a  petition  setting  forth  these  facts,  and  moving 
the  court  therefor. 

History:  Enacted  March  11,  1872 ;  amended  April  16,  1880,  Ck)de  Amdts.  1880 
(G.  0.  P.  pt.),-  p.  84;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  207,  act  held  unconstitutional,  see  history,  §  6  ante. 

§  1433.    WHEN  PROCEEDINGS  TO  BE  RETURNED  TO  ORIGINAL  COURT. 

On  hearing  the  motion,  if  the  facts  required  by  the  preceding  section  to  be  set 
out  in  the  petition  are  satisfactorily  shown,  and  it  further  appears  to  the  court 
that  the  convenience  of  parties  interested  would  be  promoted  by  such  change,  the 
judge  must  make  an  order  transferring  the  proceeding  back  to  the  court  where 
it  was  originally  commenced;  and  the  clerk  of  the  court  ordering  the  transfer 
must  transmit  to  the  clerk  of  the  court  in  which  the  proceeding  was  originally 
commenced,  a  certified  copy  of  the  order,  and  all  the  original  papers  on  file  in  his 
office  in  the  proceeding ;  and  the  court  where  the  proceeding  was  originally  com- 
menced shall  thereafter  have  jurisdiction  and  power  to  make  all  necessary  orders 
and  decrees  to  close  up  the  administration  of  the  estate. 

History:  Enacted  March  11, 1872;  amended  April  16,  1880,  Code  Amdts.  1880 
(a  C.  P.  pt.),  p.  84. 

ARTICLE   X 

REMOVALS  AND  SUSPENSIONS  IN  CERTAIN  CASSa 

9 1436.  Snspensfon  of  powers  of  executor.  §  1438.    Any  party  hiterested  may  appear  on  hearing. 

9 1437.  Executor  to  have  notice  of  his  bus-      §  1439.    Notice  to  absconding  executors  and  adminis- 

pension,  and  to  be  cited  to  ap-  trators. 

pear.  S  1440.    May  compel  attendance, 

§  1436.     SUSPENSION  OF  POWERS  OF  EXECUTOR.     Whenever  a  judge  of 
a  saperior  court  has  reason  to  believe,  from  his  own  knowledge,  or  from  credible 
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information,  that  any  executor  or  administrator  has  wasted,  embezzled  or  mis- 
managed, or  is  about  to  waste  or  embezzle,  the  property  of  the  estate  committed 
to  his  charge,  or  has  committed,  or  is  about  to  commit,  a  fraud  upon  the  estate, 
or  is  incompetent  to  act,  or  has  permanently  removed  from  the  state,  or  has 
wrongfully  neglected  the  estate,  or  has  long  neglected  to  perform  any  act  as  such 
executor  or  administrator,  he  must,  by  an  order  entered  upon  the  minutes  of  the 
court,  suspend  the  powers  of  such  executor  or  administrator  until  the  matter  is 
investigated. 

History:  Enacted  March  3.1,  1872,  re-enactment  of  §281  Probate  Aet  as 
amended  May  20,  1861,  State.  1861,  p.  651,  S  100;  aniMided  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  84;  by  Code  Commiasion,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  207,  act  held  unconstitutional,  see  history,  S  5  ante. 


1,2. 
3. 

4. 

5,6. 

7. 

8. 

9. 
10. 
11. 
12. 

13. 
14. 

15. 

16. 

17. 
18. 

19. 
20. 

21. 


Applied,  cited,  construed,  referred  to. 

'  *  Authority  is  extinguished ' ' — Equivalent  to 
<< ceases  to  be  competent.'' 

Court  may  consider  the  ''information"  to 
determine  if  credible. 

Discretion  in  court  as  to  suspension  or  X6- 
movaL 

Immaterial  how  information  obtained. 

Letters  not  revoked  in  case  of  doubt. 

No  removal  but  for  good  cause. 

Same — By  appointing  special  administratrix. 

Same — ^Without  hearing. 

No  suspension  until  truth  of  allegation  es^ 
tablished. 

Non-resident  executor  removed  for  absence. 

''Permanently  removed"  means  "b^ond 
process. ' ' 

Bemoval —- Executor  owing  conflicting  du- 
ties. 

Same — For  proeuring  conveyance  to  other 
parties. 

Same— For  unfaithfulness. 

Bevocation  must  follow  citation  and  proof 
of  cause. 

Suspension  not  necessary  before  citation. 

Same — Or  removal  follows  waste,  misman- 
agement, or  incompetent^. 

Vacancy  before  appointment  of  another. 


1.  APPLIESD,  CITBD,  CONSTRUE2D,  RBS- 
FBRRBD   TO,   etc.,    in. — 1.   Code   •ectlon^— Mes- 

mer  vs.  Jenkins,  61  Cal.  161,  164  (construed 
with  S  1440  post) ;  Schroeder  vs.  Superior  Court, 
70  Cal.  843,  344,  11  Pac.  Rep.  651  (construed 
with  S91860,  1862,  1411  ante,  and  SS  1437,  1488 
post);  Estate  of  Moore,  83  Cal.  683,  586,  28 
Pac.  Hep.  794  (cited);  Estate  of  Bauquier, 
88  Cal.  302,  313,  26  Pac.  Rep.  178,  682  (con- 
strued); Estate  of  Bllnn,  99  Cal.  216,  221,  88 
Pac.  Rep.  841  (referred  to);  Estate  of  Kelley, 
122  Cal.  379,  381,  56  Pac.  Rep.  136  (applied 
with  881437.  1438,  1489,  1440  post);  Estate 
of  Rathgreb,  126  Cal.  302.  805,  67  Pac.  Rep.  1019 
(cited);  Estate  of  Bell,  136  Cal.  194,  195,  67  Paa 
Rep.  123  (applied):  Estate  of  Healy,  187  Cal. 
474,  475.  70  Pac.  Rep.  465  (construed). 

2,  SAME— 2.  PROBATES  ACT  8  981.— Deck's 
Estate  vs.  Oherke,  6  Cal.  667,  669  (construed); 
Haynea  vs.  Meeks.  20  Cal.  288,  811  (construed). 

A«  to  acconntlAV  hy  execnter  or  adnUiiiatra- 
tor  without  reTocatlon  of  letters,  see  post 
18  1628-1630  and  notes. 

As  to  mlscondiict  of  executor^  see  post  88  1460, 
1451,  1627,  1680  and  notes. 


As  t»  semoTal,  seo  ante  81888  et  seq,»  and 
notes. 

As  to  revoeptton  of  letters  for  nesleet  «f  ad- 
minlstrator,  see  post  8  1450  and  note. 

As  to  revoeattoK  of  letters  of  admlnlstnit^r, 
see  ante  8  1888. 

As  to  svspeasloB  of  powers  of  executors  or 
administrators  by  Jadse  at  ehambers^  see  ante 
8  166  and  note. 

As  to  snspenslos  of  executor  or  admlnlstriUor 
upon  charipe  of  waste,  see  ante  8  1401. 

8.  <«AVTHORITT  IS  BUETINGmSHBD.*»  — 
Banlvalont  to  <<ceases  to  be  competent.''— When 

8  1352  ante  is  read  in  connection  with  88  1360. 
1411,  1486,  1487  and  other  sections,  it  suffi- 
ciently appears  that  the  words  "her  authority 
is  extlneruished"  are  employed  as  equivalent  of 
"she  ceases  to  be  competent."  She  becomes  in- 
competent and  may  be  proceeded  against  for 
suspension  and  removal,  as  provided  in  this 
section  and  sections  immediately  following. — 
Schroeder  vs.  Superior  Court,  70  Cal.  848,  344, 
11  Pac  Rep.  661. 

4.  COURT  MAY  CONSIDER  THB  ''INFOR*- 
MATION"    TO    DBTBIRMINBS    IF    CRBDIDLB.— 

This  section  directs  that  an  order  must  be 
made  suspending  powers  of  an  administrator 
whenever  Judge  "has  reason  to  believe,  from 
his  own  knowledge,  or  from  credible  informa- 
tion," that  facts  named  in  statute  as  reasons 
for  such  order  exist.  This  provision  Implies 
that  court  is  at  liberty  to  examine  and  consider 
the  "information"  for  purpose  of  determining 
whether  It  is  "credible,"  or  affords  any  reason 
to  believe  in  truth  of  facts  alleged. — Bstate  of 
Healy,  187  Cal.  474,  476.  70  Pac.  Rep.  466. 

5.  DISCRETION  IN  COURT  AS  TO  SUSPEN- 
SION OR  REMOVAIi.— The  court  by  which  an 
executor  or  administrator  is  appointed  has  very 
large  discretion  in  determining  whether  upon 
facts  presented  to  It,  officer  shall  either  be  sus- 
pended or  removed,  and  unless  it  shall  appear 
that  such  discretion  has  been  abused,  and  espe- 
cially where  evidence  is  such  that  different 
minds  might  reach  different  conclusions  there- 
on, action  of  trial  court  will  not  be  reviewed 
on  appeal.— Estate  of  Healy,  187  Cal.  474,  476, 
70  Pao.  Rep.  455. 

6.  The  probate  Judge,  as  general  supervisor 
and  guardian  of  estates  of  deceased  persons, 
has  power  by  law  to  suspend  or  remove  an  ad- 
ministrator "whenever  he  has  reason  to  be- 
lieve, either  from  his  own  knowledge  or  from 
credible  Information,   that  such   administrator 
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has  fraudulently  wasted  or  mlamanased  estate 
or  is  about  to  do  ao  or  has  become  incompetent 
to  manasre  It.'*  With  exercise  of  this  power,  so 
necessary  to  protection  and  security  of  estate, 
an  appellate  court  should  not  interfere  unless 
It  be  clearly  shown  that  there  has  been  gross 
abuse  of  discretion  by  probate  court. — Deck's 
Estate  vs.  Gherke,  6  Cal.  666,  669;  Estate  of 
Moore,  88  Cal.  588,  687,  28  Pac.  Rep.  794;  Estate 
of  Rathffeb,  126  CaL  802,  807,  67  Pac  Rep.  1010. 
See  In  re  Ming,  16  Mont.  79,  92,  88  Pac  Rep. 
228;  Deeffan  vs.  Deegan,  22  Nev.  186,  197,  68 
Am.  St.  Rep.  746,  87  Pac  Rep.  860. 

7.  IMMATBRIAIi  nOIW  INFORMATION  OB^ 
TAINBD« — ^It  is  immaterial  how  jud8re  obtains 
information  on  which  he  acts  In  removal  of 
executor  or  administrator.  He  may  proceed 
'^whenever  from  his  own  knowledge  or  credible 
information"  facts  may  appear,  and  it  is  no 
objection  that  public  administrator,  who  has 
filed  petition,  is  volunteer  without  any  interest 
in  estate.--Estate  of  Kelley,  122  Cal.  879,  888,  55 
Pac  Rep.  186. 

&  USTTBRS  NOT  RBSVOKESO  IN  CA8B  OF 
DOUBT^ — ^In  case  where,  upon  issues  involving 
conduct  of  administrator  in  respect  to  thirteen 
head  of  cattle  and  a  note  and  mortgage,  evi- 
dence was  such  as  at  least  to  create  a  doubt 
whether  they  were  ever  property  of  decedent, 
and  it  clearly  appeared  that  administrator  had 
good  grounds  for  believing  that  they  did  not 
belong  to  estate,  it  cannot  be  held  that  court 
was  reqaired  to  revoke  letters.-^Estate  of 
Healy,  187  Cal.  474-476,  70  Pcus.  Rep.  456. 

8.  NO  BSIMOTAI*  BUT  FOR  GOOD 
CAU8B« — ^While  it  Is  duty  of  courts  to  protect 
carefully  interest  of  estates,  rights  of  those 
who  are  appointed  to  take  charge  of  and  man- 
age them  should  not  be  overlooked;  and  an 
administrator  should  not  be  removed  except 
for  good  and  sufficient  cause. — ^Bstate  of  Welch, 
86  CaL  179,  188,  24  Pac  Rep.  948. 

18.  Appolatliig  svceial  a8mlBlstratirlz«— -An 
order  appointing  special  administratrix  did  not 
operate  as  removal  of  executrix,  where  she 
has  never  been  cited  to  appear  to  show  cause 
why  her  letters  should  not  be  revoked.-^chroe- 
der  vs.  Superior  Court,  70  Cal.  848,  844,  11  Pac 
Rep.  651. 

11.  "Vrithont  lieariiiir* — "Ph^  court  cannot  of 
its  own  motion  remove  administrator  without 
giving  him  an  opportunity  to  be  heard.— Estate 
of  Moore,  88  Cal.  588,  586,  28  Pac.  Rep.  794. 

18.  NO  SUSPENSION  UNTIL  TRUTH  OF 
ALLBGATION8  ESTABLISHED.— Provision  of 
this  statute  implies  that  court  is  at  liberty 
to  examine  and  consider  "information"  for  the 
purpose  of  determining  whether  it  Is  "credible" 
or  affords  any  reason  to  believe  in  truth  of 
facts  alleged.  The  court  is  not  required  to 
make  an  order  of  suspension  until  truth  df 
Informer's  allegations  shall  have  been  estab- 
lished.—Estate  of  Healy,  187  Cal.  474,  476,  70 
Pac.  Rep.  456. 

IS.  NON-RBSIBBNT  BXECUTOR  RBMOVBD 
FOR  ABSBNCB. — Our  laws  are  made  to  pro- 
mote interest  and  coikt'eAience  of  our  own 
eitisens,  and  should  be  construed,  If  possible, 
within  mles  of  eonst ruction,  to  promote  their 
welfare,  and  statute  should  be  so  construed 
ts  to  give  ground  of  removal  of  non-resident 


executor  when  he  falls  to  oome  to  this  state 
and  personally  conduct  business  of  estate  at 
such  times,  and  as  frequently  as  interests  of 
estate  and  of  those  concerned  in  its  settlement 
may  require,  and  court  exercising  sound  dis- 
cretion must  be  Judge  as  to  what  will  consti- 
tute permanent  absence  from  state.  —  Estate 
of  Kelley,  122  CaL  879,  882,  66  Pac.  Rep.  ' 
186. 

14.  «PBRMANBNTLY  REMOVED*'  MEANS 
'VEYOND  PROCESS." — ^The  phrase  "has  per- 
manently removed  from  the  state"  in  this  sec- 
tion may  more  properly  refer  to  resident  ex- 
ecutor who  has  permanently  removed  from 
state,  but  reason  for  revoking  letters  in  such 
case  applies  equally  to  non-resident  executor 
who  comes  here  to  receive  his  appointment, 
and  then  permanently  withdraws  from  state 
and  remains  away.  It  is  his  permanent  ab- 
sence from  place  where  business'  is  to  be  trans- 
acted beyond  process  of  court,  and  where  cred- 
itors of  estate  and  others  having  business  with 
it  cannot  reach  him,  that  creates  disqualiflca- 
tion;  and  this  is  equally  true  of  both  resident 
and  non-resident  executors. — ^Estate  of  Kelley, 
122  Cal.  879,  382,  55  Pac  Rep.  136. 

15.  REMOVAL- — Bxecator  owing  eoaillct- 
Ing  duties. — ^Where  administrator  was  agent  at 
time  of  decedent's  death  of  woman  who  re- 
sided in  New  York  and  held  mortgage  on  prop- 
erty of  estate,  and  continued  to  be  such  after 
he  became  executor,  and  his  duties  to  her 
as  such  agent  and  to  estate  as  executor  were 
necessarily  to  some  extent  conflicting,  court 
was  Justified  under  circumstances  in  making 
an  order  for  removal  of  executor  on  ground 
of  mismanagement  and  neglect  of  estate. — 
Estate  of  Bell,  186  Cal.  194,  196,  67  Pac  Rep. 
128. 

16.  For  proenrlng  conveyance  to  other  par- 
ties.^— If  allegations  of  complaint  are  true,  ad- 
ministrator, by  procuring  conveyance  of  prop- 
erty to  which  estate  was  entitled,  to  parties 
other  than  estate,  committed  fraud  for  which 
in  proper  proceeding  it  will  be  duty  of  court 
which  appointed  him  to  remove  him. — Mesmer 
vs.  Jenkins,  61  Cal.  151,  158. 

17.  For  nnfalttaf Illness. — Executor  may  al- 
ways be  removed  after  appointment  unless  he 
discharges  duty  of  his  trust  faithfully. — Estate 
of  Bauquier,  88  Cal.  802,  818,  26  Pac  Rep.  178. 
532. 

18.  REVOCATION  MUST  FOLLOW  CITA- 
TION  AND  PROOF  OF  CAUSE.— Provisions  for 
"removal  and  suspension  of  certain  cases"  of 
executors  and  administrators  are  found  in 
H1436«'1440  Inoluslve*  and  Judge  may  sus- 
pend the  powers  of  an  executor  for  various 
causes,  among  them  "whenever  any  executor 
has  permanently  removed  from  state/'  and  it 
then  becomes  duty  of  judge  to  cite  executor 
to  appear  to  show  cause  why  his  letters  should 
not  be  revoked.  "If  it  appear,  and  the  court 
Is  satisfied  that  there  exists  cause  for  his 
removal,  his  letters  must  be  revoked." — Estate 
of  Kelley,  122  Cal.  879,  881,  65  Pac.  Rep.  136. 

19.  SUSPENSION  NOT  NBCESSARY  BE- 
FORE  CITATION. — ^It  is  not  necessary  that 
eourt  flfst  suspend  an  eacecutor  before  citing 
him  to  appear  and  show  cause  why  his  letters 
ahould  not  be  revoked.     Suspemion   looks  to 


531437,1488       (1886)     NOTICS    AMD    CITATION— WHO    MAT    APPBAB* 


IPt.  in. 


removal  of  executor  and  Is  a  step  towards  it, 
but  not  a  necessary  one.  Usually  grrounds  of 
suspension  will  justify  removal,  but  former 
takes  steps  without  hearinfir  while  latter  can- 
not; as  it  becomes  duty  of  court  to  issue  cita- 
tion, after  suspension,  there  is  no  reason  why 
it  may  not  reach  ultimate  object — removal — 
upon  direct  proceeding:. — Estate  of  Kelley,  122 
Cal.  879,  382,  56  Pac.  Rep.  136. 

20.  Or  removal  follows  ^vaste,  iiklsin«iiaffe«-- 
ment,  or  InconipeteneT* — The  probate  judge,  as 
general  supervisor  and  guardian  of  estate  of 
deceased  persons,  has  power,  by  law,  to  sus- 
pend or  remove  an  administrator  whenever  he 
has  reason  to  believe,  either  from  his  own 
knowledge  or  from  credible  information,  that 
such  administrator  has  fraudulently  wasted  or 


mismanaged  estate,  or  Is  about  to  do  so,  or 
has  become  incompetent  to  manage  it — Decli's 
Estate  vs.  Oherke,  6  Cal.  667.  669;  Estate  of 
Rathgab,  126  Cal.  802,  807,  67  Pac  Rep.  1010.  See 
Deegan  vs.  Deegan,  22  Nev.  186,  197,  68  Ajn. 
St  Rep.  746,  87  Pac.  Rep.  360. 

81.  VACANCY  BBFORB  APPOIirTMBNT  OV 
ANOTHER. — ^There  Is  no  such  thing  as  re- 
moval of  existing  administrator  simply  by 
force  of  appointing  of  another  person.  Office 
must  first  become  vacant  before  second  ap- 
pointment can  be  made.  A  vacancy  may  arise 
by  operation  of  law  upon  happening  of  certain 
events,  as  by  lunacy  of  administrator,  estab- 
lished by  judicial  decree,  or  by  his  conviction 
of  an  infamous  crime.— Haynes  vs.  Meeks,  80 
Cat.  288,  811. 


§  1437.  EXECUTOR  TO  HAVE  NOTICE  OF  HIS  SUSPENSION,  AND  TO  BE 
CITED  TO  APPEAR.  When  such  suspension  is  made,  notice  thereof  must  be 
given  to  the  executor  or  administrator,  and  he  must  be  cited  to  appear  and  show 
cause  why  his  letters  should  not  be  revoked.  If  he  fail  to  appear  in  obedience 
to  the  citation,  or,  if  appearing,  the  court  is  satisfied  that  there  exists  cause  for 
his  removal,  his  letters  must  be  revoked,  and  letters  of  administration  granted 
anew,  as  the  case  may  require. 

History:  Enacted  March  11,  1872,  re^naetment  of  S283  Probate  Act; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stata  and  Amdta  1900-1,  p.  207, 
act  held  unconstitutional,  see  histo ry,  §  6  ante. 

1,2.  Applied,  cited,  construed,  referred  to. 
3.  Ckarges  formulated  need  not  be  reiterated. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RBU 
FBRRESD  TO,  etc.,  in:  1.  Code  section. — Schroe- 
der  vs.  Superior  Court,  70  Cal.  343,  344,  11  Pac 
Rep.  661  (construed  with  SS  1346,  1348, 1350, 1362, 
1411,  1436  ante,  51438  post);  Estate  of  Moore, 
83  Cal.  583,  586^  28  Pac.  Rep.  794  (cited);  Estate 
of  Kelley,  122  Cal.  379,  381,  65  Pac.  Rep.  186 
(applied  with  S  1436  ante  and  9S  1488,  1439,  1440 
post);  Estate  of  Rathgreb,  125  Cal.  802,  806, 
57   Pac  Rep.   1010   (construed). 


2.  8«m«— 4.  Probate  Aet  S  988.— Deck**  B»- 
tate  TS.  Oherke,  6  Cal.  666,  669  (applied). 

S.  Char^ee  formulated  need  not  be  reiter- 
ated.—This  section  evidently  contemplates  that 
charges  which,  if  believed  by  court,  may  be 
irround  for  suapendins  representative  shall 
also,  if  proved  upon  hearing:,  be  stound  for 
removing:  him,  and  there  is  not  sufficient  reason 
to  say  that,  when  they  are  formulated  in  sworn 
statement  prior  to  issuing  oitation  to  show 
cause,  they  must  afterwards  be  reiterated  In 
separate  document. — Estate  of  Rathseb,  126 
CaL  802,  808,  67  Pac  Rep.  1010. 


§  1438.    ANY  PARTY  INTEBESTED  BSAY  APPEAR  ON  HEABINO.     At  the 

hearing,  any  person  interested  in  the  estate  may  appear  and  file  his  allegations 
in  writing,  showing  that  the  executor  or  administrator  should  be  removed;  to 
which  the  executor  or  administrator  may  demur  or  answer,  as  hereinbefore  pro- 
vided.    The  issues  raised  must  be  heard  and  determined  by  the  court. 

History:     Enacted  March  11,  1872,  substantial  re-enaetment  of  §284  Probate  Aet. 

1.  Applied,  cited,  construed,  referred  to. 

2,3.  Charges  previously  made  need  not  be  flled 


anew. 

1.  APPLIBD,  CITESD,  OOlf  STRUBSD,  RB- 
FBRRBD  TO,  etc.,  in*.  Schroeder  ys.  Superior 
Court,  70  Cal.  843,  844,  11  Pac  Rep.  651  (con- 
strued with  SS  1346  and  1847  ante);  Estate  of 
Moore,  83  Cal.  588,  686,  28  Pac.  Rep.  794  (oited); 
Estate  of  Kelley,  122  Cal.  879,  881.  65  Pac  Rep. 
136  (applied  with  S9 1486  and  1487  ante  and 
SS  1439  and  1440  post);  Estate  of  Rathgeb,  126 
Cal.  302,  806,  67  Pac.  Rep.  1010   (construed). 

2.  CHAROB3S  PRE3TIOU8LY  MADB  NBBD 
NOT  BB  FILBD  ANB'W.— The  provisions  of  this 
section,    allowing    any    person    interested    in 


estate  to  appear  at  hearing  and  file  charges 
agrainst  representative,  cannot  be  construed  as 
requiring  charges  previously  made  to  be  filed 
anew,  for  section  further  declares  that  ex- 
ecutor or  administrator  may  demur  or  answer 
to  allegrations  filed  at  hearing  "as  hereinbefore 
provided" — apparently  referring  to  proceedinflfs 
already  on  foot  to  compel  him  to  show  cause 
and  in  which  he  has  or  may  have  made  answer. 
— EsUte  of  Rathgeb,  126  Cal.  802,  808,  57  Pac 
Rep.  1010. 

8.  AdinlBl«tmt€>r  eatltled  to  aotlee,  aad  to 
Introduce  evidence  at  the  hearing. — See  Schroe- 
der vs.  Superior  Court,  70  CaL  848,  844,  11  Pac 
Rep.  661;  Estate  of  Moore,  88  CaL  688,  587, 
28  Pac  Rep.  794. 


Ttt.XI,eh«rV,art.I.]         ABSCONDING  EXBCUTOR^   BTC.--INVENTORY.  (1S87)       S9 1480-1448 

§  1439.    NOTICE  TO  ABSCONDING  EXECUTOSS  AND  ADHINISTBATOBS. 

If  the  ezecutor  or  administrator  has  absconded  or  conceals  himself,  or  has  removed 
or  absented  himself  from  the  state,  notice  may  be  given  him  of  the  pendency  of 
the  proceedings  by  publication,  in  such  manner  as  the  court  may  direct,  and 
the  court  may  proceed  upon  such  notice  as  if  the  citation  had  been  personally  served. 

History:     Enacted   March   11,   1872,   re-enactment  of   §285   Probate  Act  aa 
amended  May  20,  1861,  Stats.  1861,  p.  652,  §102. 

Applied,  cited,  construed,  referred  to,  etc.,  in:  Am  to  r«TocatioB  of  avtborlty  of  exeentor  or 

Estate  of  Moore,  83  Cal.  683,  686,  23  Pac.  Rep.  «dmlAl«tr«tor  resldtas  out  of  .county  wheu  «b« 

T94  (cited);  Estate  of  Kelley.  122  Cal.  379,  881.  scondlns     or     concoallBS     hlouwlf;     see     post 

65  Pac  Rep.  136  (applied  with  89  1436,  1487  and  1 1630. 
1438  ante  and  i  1440  post). 

§  1440.  BSA7  COMPEL  ATTENDANCE.  In  the  proceedings  authorized  by  the 
preceding  sections  of  this  article,  for  the  removal  of  an  executor  or  administrator, 
the  court  may  compel  his  attendance  by  attachment,  and  may  compel  him  to  answer 
questions,  on  oath,  touching  his  administration,  and,  upon  his  refusal  so  to  do, 
may  commit  him  until  he  obey,  or  may  revoke  his  letters,  or  both. 

History:     Enacted  March  11,   1872,  re-enactment  of  S286  Probate  Aet  as 
amended  May  20,  1861,  Stats.  1861,  p.  652,  S  103. 

APPIilBnOy       CITED,       CONSTRUfiSD,       RBS-  As  to  attachment  for  not  obeytn*  dtatfon* 

FERRBD  TO,  etc,  in:    Mesmer  vs.  Jenkins,  61      see  post  8  1627. 


Cal.  161,  154  (construed  with  91486  ante);  Bs-  Aa  to  eomtemwt  for  fatllng  to  obey  eltatloait 

tate  of  Moore,  88  Cal.   683,   586,   28  Pao.  Rep.      see  ante  8 1200  subd.  6  and  note. 
70«  rclted);  Estate  of  Kelley*  122  Cal.  879,  881. 
66  Pac.    Rep.    186    (applied  With  881486,    1487. 
1488,  1488  ante). 

CHAPTER  IV. 

OF  THE  INVENTORY  AND  COLLBCmON  OF  THE  EFFBCTTS  OF  DBCTEDENTa 

Ariide  L    Inventory,   Apprafsement,  and   Possession   of   Estate,  '  S9 1448-1468. 
n.    Embezzlement  and  Surrender  of  Property  of  Estate,    SI1458-1461* 

AETIC3LB  L 

INVENTORY,   APPRAISEMENT,    AND   POSSESSION   OF   ESTATE. 

8 144S.    Inventorj  to  be  returned,  indading  tiie  1 1449.  To  make  oath  to  inventory. 

homestead.                                                 8 1450.  Letters  may  be  revoked  for  neglect  of 

8 1444.  Appraisement  and  pay  of  appraisers.  administrator. 

8 1445.  Oath  of  appraisers  and  inventory,  how     S  1451.  Inventory  of  after-diseoveted  property. 

made.  S 1452.    Administrator  and  ezeeutor  to  possess 

8 1446.  Inventory  to  aeconnt  for  moneys.    If  all  real  and  personal  estate. 

money,  no  appraisement  neoessary.  S  1453.    Ezeeutor  or  administrator  to  deliver  real 

8 1447.  Effect  of  naming  a  debtor  ezeeutor.  estate  to  heirs  or  devisees,  when. 

81448.  Discharge  or  bequest  of  debt  against 

ezeeutor. 

§  1443.    INVENT0B7  TO  BE  BETUBNED,  mOLTTDINO  THE  HOMESTEAD. 

Every  executor  or  administrator  must  make  and  return  to  the  eourt,  within  three 
months  after  his  appointment,  a  true  inventory  and  appraisement  of  all  the  estate 
of  the  decedent,  including  the  homestead,  if  any,  which  has  come  to  his  posses- 
sion or  knowledge. 

History:  Enacted  March  11,  1872,  re-enactment  of  S106  Probate  Aet; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  86;  by  Code  Ck>mmis- 
sion.  Act  March  8, 1901,  Stats,  and  Amdta.  1000-1|  p.  207,  act  held  unconstitutional* 
sec  history,  1 5  ante. 

1,8.  Applied,  dted,  construed,  referred  tOb  4.  Directory— Provision  as  to  time  is. 

3.  Oreditors  not*  affectad.  6.  Evidence-— Compensation  of  administrator. 


K 1444, 1445       (1888)     PAY    OF    APPRAI8SHS— OATH    AND    INVISNTORT. 
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6.  New  or  further  inrentory. 

7.  Notice  to  creditorB. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FXSRRBD  TOy  eto. — 1.  C<»de  section.— Matter  of 

Ortiz,  86  Cal.  306,  810,  24  Pac.  Rep.  1084  (cited) ; 
Phelan  vs.  Smith,  100  Cal.  168,  168,  84  Pac. 
Rep.  667  (referred  to);  Matter  of  Oraber,  111 
Cal.  432,  434,  44  Pac.  Rep.  166  (referred  to); 
Paterson  vs.  Schmidt,  111  Cal.  467,  458.  44  Pac. 
Rep.  161  (applied);  Matter  of  Burdlck,  112  Cal. 
887,  895,  44  Pac.  Rep.  784  (cited);  Ainsworth 
vs.  Bank  of  California.  119  Cal.  470,  477,  61 
Pac.  Rep.  952,  89  L.  R.  A.  686   (referred  to). 

2.  Same— a.    Probate    Act    S 100.— Matter    of 

Simmons,  48  Cal.  543,  549  (referred  to). 

S.  Creditors  not  affected. — Inventory  re- 
quired to  be  made  by  these  sections,  and  duty 
imposed  upon  executor  or  lidministrator  to 
take  into  his  possession  all  estate,  etc.,  and  to 
collect  all  debts  due  decedent,  etc.,  cannot 
affect  rights  of  creditors  or  change  their  re- 
lations in  respect  to  mutual  obligrations. — ^Ains- 
worth vs.  Bank  of  California,  119  Cal.  470,  477, 
51  Pac.  Rep.  952,  89  L.  R.  A.  686. 


4.  DIRB3CTORT — Prorlslon  •■  to  tine  1». — 

Provision  requirlngr  inventory  to  be  filed  within 
three  months  is  directory,  and  does  not  render 
it  invalid  when  subsequently  filed. — ^Phelan  vs. 
Smith,  100  Cal.  158,  169,  84  Pac.  Rep.  667. 

5.  BTIDBNCS:  —  ComyesMtlon  of  admlnlo- 
tmtor. — ^Inventory  and  appraisement  la,  in  any 
event,  only  prima  facie  evidence  of  value  of 
estate  in  matter  of  fixing  compensation  of  ad- 
ministrator.— Matter  of  Simmons,  48  Cal.  643, 
549. 

6.  VKW    OR    FUHTHUR    INTBIVTORT    and 

appraisement  may  be  ordered  where  necessary 
for  information  of  court  In  matter  of  setting 
apart  homestead. — Phelan  vs.  Smith,  100  Cal. 
158,  169,  34  Pac.  Rep.  667. 

7.  NOTICE!  TO  CRBDITOR8  may  be  given 
before  making  of  Inventory.  —  Paterson  vs. 
Schmidt,  111  Cal.  467,  458.  44  Pac.  Rep.  161. 

As  to  appralsemeat  of  komesitoady  see  post 
1 1476  et  seq.  and  notes. 

As  to  InTentory  of  after^dlscovored  prop- 
erty, see  post  S  1461  and  note. 


§1444.  APPRAISEMENT  AND  PAY  OF  APPRAISERS.  To  make  the 
appraisement,  the  court,  or  a  judge  thereof,  must  appoint  three  disinterested 
persons  (any  two  of  whom  may  act),  who  are  entitled  to  receive  a  reasonable 
compensation  for  their  services,  not  to  exceed  five  dollars  per  day,  to  be  allowed 
by  the  court  or  judge.  The  appraisers  must,  with  the  inventory,  file  a  verified 
account  of  their  services  and  disbursements.  If  any  part  of  the  estate  is  in  any 
other  county  than  that  in  which  letters  issued,  appraisers  thereof  may  be  appointed, 
either  by  the  court  or  judge  having  jurisdiction  of  the  estate,  or  by  the  court  or 
judge  of  such  other  county,  on  request  of  the  court  or  judge  having  jurisdiction. 
No  clerk  or  deputy,  nor  any  person  related  by  consanguinity  or  affinity  to  or  con- 
nected by  marriage  or  in  business  with  the  judge  of  the  court,  shall  be  appointed 
or  shall  be  competent  to  act  as  appraiser  in  any  estate,  or  matter  or  proceeding 
pending  before  such  judge  or  in  said  court. 

History:  Enacted  March  11,  1872,  re-enaetment  of  |  106  Probate  Act; 
amended  April  16,  18dO,  Code  Amdts.  1880  (G.  G.  P.  pt),  p.  86;  March  23,  1893, 
8tat«.  and  Amdts.  1893,  p.  185. 


Applied,   elte«,   eevstroed,   referred   to,   etc.,       470,    477,    61    Pao.    Rep.    962,    89   Ia    B. 
in:  Ainaworth  vs.  Bank  of  Galifornia,  119  GaL       (referred   to). 
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§  1446.  OATH  OF  APPRAISEBS  AND  INVENTOST,  HOW  MADE.  Before 
proceeding  to  the  execution  of  their  duty,  the  appraisers,  before  any  officer  author- 
ized to  administer  oaths,  must  take  and  subscribe  an  oath,  to  be  attached  to  the 
inventory,  that  they  will  truly,  honestly,  and  impartially  appraise  the  property 
exhibited  to  them,  according  to  the  best  of  their  knowledge  and  ability.  They 
must  then  proceed  to  estimate  and  appraise  the  property;  each  article  must  be 
set  down  separately,  with  the  value  thereof  in  dollars  and  cents,  in  figures,  opposite 
to  the  articles  respectively; 

[What  tiie  inventory  must  ofmtain.]  The  inventory  anrt  eontain 

[1]  All  the  estate  of  the  decedent,  real  and  personal; 

[2]  A  statement  of  all  debts, 

[3]  Partnerships,  aoid  other  interestSi 

[4]  Bonds,  mortgages,  notes,  and  other  securities  for  the  payment  6t  ttoney  be- 


Tit.  XI,  cb.  IV,  art.  I.] 


WHAT  INTBNTORT   MUST  SHOW, 


<188»)       SS  144n,  1447 


longing  to  the  decedent,  specifying  the  name  of  the  debtor  in  each  security,  the  date, 
the  sum  originally  payable,  the  indorsements  thereon  (if  any),  with  their  dates,  and 

[5]  The  sum  which,  in  the  judgment  of  the  appraiser,  may  be  collected  on  each 
debt,  interest,  or  security; 

[What  the  inventory  must  show.]  The  inventory  must  show,  so  far  as  the 
same  can  be  ascertained  by  the  executor  or  the  administrator,  what  portion  of 
the  property  is  community  property  and  what  portion  is  the  separate  property 
of  the  decedent. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  107  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  634,  §30;  amended  by  Code  Commiasion, 
Act  March  8, 1901,  Stats,  and  Amdts.  1900-1^  p.  208^  act  held  imconstitutionaL  see 
history,  8  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Interest  of  decedent  in  partnership  property. 

3.  Property  of  which  administrator  has  knowledge. 

4.  Value  given  in  inventory  and  appraisement  is 

not  conclusive. 

1.  APPLIED,  CITED,  CONSTRUED,  RE-' 
FERRED  TO,  etc.,  in:  Matter  of  Hinckley,  68 
CaL  457,  516  (construed);  Painter  vs.  Estate 
of  Painter,  68  Cal.  895,  396,  9  Pac.  Rep.  450 
(referred  to);  Alnsworth  vs.  Bank  of  Califor- 
nia, 119  Cal.  470,  477,  51  Pao.  Rep.  952,  89 
L,  R.  A.  686  (referred  to). 

IL  IlfTEREST  OF  DECEDENT  IN  PART- 
ICERSHIP  PROPERTY  must  be  included  in  in- 
ventory and  appraised  as  other  property  is 
appraised. — ^Painter  vs.  Estate  of  Painter,  68 
C:aL  896,  896.  9  Pac.  Rep.  460. 


8.  PROPERTY  OF  TV^HICH  ADMINISTRA* 
TOR  HAS  KNOWLEDGE.~Inventory  must  set 
forth  all  estate  and  property  that  has  come  to 
knowledge  of  administrator  as  well  as  that 
which  has  come  into  his  possession.— Estate  of 
Simmons,  48  Cal.  643,  549. 

4.  VALUE  GIVEN  IN  INVENTORY  AND  AP- 
PRAISEMENT  IS   NOT  CONCLUSIVE   for   any 

purpose.  Appraisers  merely  make  preliminary 
estimate  for  information  of  court.  When  prop- 
erty not  Included  in  original  inventory  is  dis- 
covered it  is  duty  of  executor  or  administrator 
to  cause  value  of  such  property  to  be  fixed 
by  appraisers. — Estate  of  Hinckley,  68  Cat.  467. 
616. 

As  to  appratsement  of  Interest  In  partnerohlp. 

see  post  5  1585  and  note. 


1 1446.     INVENT0B7  TO  ACCOUNT  FOB  M0HE78.     IF  ALL  MONET,  NO 

APPRAISEMENT  NECESSABY.     The  inventory  must  also  contain  an  account  of 

all  moneys  belonging  to  the  decedent  which  have  come  to  the  hands  of  the  executor 

or  administrator,  and  if  none,  the  fact  must  be  so  stated  in  the  inventory.    If  the 

whole  estate  consists  of  money,  there  need  not  be  an  appraisement,  but  an  inyen* 

tory  must  be  made  and  returned  as  in  other  cases. 

History:     Enacted  March  11,  1872,  re-enaetment  of  8  108  Probate  Aet  as 
amended  April  2,  1866,  Stats.  1865-6,  p.  765,  §  3. 


L  Applied,  cited,  construed,  referred  to. 
8.  Money  tranflferred  to  wife  in  trust. 

1.  Amtkmd,  citedf  eonstraed,  referred  t«»  eto^ 
in:  Alnsworth  vs.  Bank  of  California,  119  Cal. 
479,  477,  61  Pa&  Rep.  96S,  89  U  R.  A.  €U 
(referred  to). 


%,  Money  traataf err«d  to  wifo  la  trwurt  should 
be  included  in  inventory  by  her  as  hus  ■ 
band's  executor,  but  whether  she  does  so 
or  not,  statute  of  limitations  does  not  run  in 
her  favor. — Spragnie  vs.  Walton,  145  CaL  228, 
286,  78  Paa  Rep.  648. 


§  1447.  EFFECT  OF  NAMINO  A  DEBTOR  EZEOUTOB.  The  naming  of  a 
person  as  executor  does  not  thereby  discharge  him  from  any  jnst  claim  which 
the  testator  has  against  him,  bnt  the  claim  mnst  be  included  in  the  inventory,  and 
the  executor  is  liable  for  the  same,  as  for  so  much  money  in  his  hands,  when 
the  debt  or  demand  becomes  due. 

History:  Enacted  March  11,  1872,  re-e&aetment  of  8  109  Probate  Aet; 
•mended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  208,  aet  held  naeonatitutional,  see  hlatory,  8  ^  ante. 


1,2.  Applied,  cited,  constraed,  referred  to. 

3.  Administrators  not  affected. 

4.  Appraisement  of  debt — Amount  immate- 

rial. 

5.  Chargeable  In  account. 

6.  Same — To  what  extent. 

C.  C.   P.— 113 


7.  Constmction  of  seetion — ^Liability  of  anre- 
ties. 
8-10.  Extent  of  rule — Not  cash  for  all  purposes. 
11.  Form  of  final  decree. 
1*2-16.  Liability  of  sureties. 
17, 18.  Same— iPorni  of  «!cpr.\\ 
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1.  APPLIED,  CITBD,  CONSTRVE3D,  lUS- 
FERRISD  TO,  etc. — L  Code  section. — ^Treweek 
vs.  Howard,  105  Cal.  434,  446,  446,  39  Pac.  Rep. 
20  (construed);  Estate  of  Walker,  125  Cal.  242, 
246,  248,  73  Am.  St  Rep.  40,  57  Pac.  Rep.  991 
(construed);  Sanchez  vs.  Forster,  133  Cal.  614, 
615,  65  Pac.  Rep.  1077  (construed):  SpragTue  vs. 
Walton,  145  Cal.  228,  236,  78  Pac.  Rep.  646 
(referred  to). 

2.  Same— 2.  Probate  Act  {216.— Estate  of 
Isaacs,  30  Cal.  105,   113   (referred  to). 

A«  to  non-appllcatlon  of  aectlon  to  adminis- 
trators, see  ante  S  1388  par.  19. 

3.  ADMINISTRATORS     NOT    AFFBGTBD.— 

This  section  does  not  apply  restrictions  laid 
down  In  Treweek  vs.  Howard,  105  Cal.  434,  39 
Pac.  Rep.  20,  to  administrators.  In  case  of 
administrator,  it  is  immaterial  what  common- 
law  rule  was,  for  {  1615  post  declares:  "No 
executor  or  administrator  is  accountable  for 
any  debts  due  decedent,  if  it  appears  that  they 
had  remained  uncollected  without  his  fault." 
This  rule  applieq  to  debt  of  administrator 
equally  with  that  of  any  other  person,  and 
such  restrictions  upon  executor,  as  declared 
in  this  section,  are  not  made  applicable  to  ad- 
ministrator. True  rule  coveringr  liability  of 
sureties  of  administrators  in  such  cases  is  de- 
clared in  Lyon  vs.  Osgood,  58  Vt.  707,  7  Atl. 
Rep.  5,  and  Estate  of  Walker,  125  Cal.  242,  78 
Am.  St  Rep.  40,  57  Pac.  Rep.  991;  Sanchez  vs. 
Forster,  133  Cal.  614,  615,  65  Pac.  Rep.  1077. 

4.  APPRAISEMENT  OF  DEBT— Amount  Im- 
material.— Where  it  appears  that  administrator 
in  his  Individual  capacity  has  received  during: 
course  of  his  administration  more  than  suffi- 
cient money  to  have  paid  his  debt  to  deceased, 
he  shall  be  charged  with  amount  thereof,  not- 
withstanding that  such  debt  was  appraised  at 
an  amount  below  actual  amount  thereof. — 
Estate  of  Thomas,  140  Cal.  397,  898,  78  Pac 
Rep.  1059. 

6.  CHARGEABLE  IN  ACCOUNT.— Amount 
due  on  execntor'a  note,  with  stipulated  interest 
thereon,  should  be  charged  against  him  on 
settlement  of  his  account. — Estate  of  Miner,  46 
Cal.  664,  568. 

e.  TO  WHAT  EXTENT.— If  it  be  admitted 
that  administrator  should  not  be  charged  with 
debt  due  decedent  as  money  in  his  hands,  in 
case  he  be  unable  to  pay  same,  insolvency 
might  not  be  reason  for  not  charging  him. 
One  may  be  insolvent,  and  yet  be  able  to  pay 
particular  debt.  He  may  have  some  property, 
and  yet  not  enough  to  pay  all  of  his  debts, 
and  if  in  law  he  could  prefer  one  creditor  over 
another,  which  ordinarily  he  may,  then  It  is 
his  duty  as  administrator  to  pay  debt  due 
estate  so  far  as  he  can.  If  he  could  have  ap- 
plied any  money  to  payment  of  debt  at  any 
time  during  his  official  term,  and  failed  to  do 
so,  he  did  not  faithfully  execute  duties  of  his 
trust,  according  to  law,  and  he  and  his  sure- 
ties may  be  held  for  such  amount  as  he  might 
have  applied  to  payment,  for  it  Is  so  nominated 
in  their  bond.— Estate  of  Walker.  125  Cal.  242, 
246,   73   Am.   St.  Rep.   40,   67   Pac.  Rep.   991. 

7.  CONSTRUCTION  OF  SECTION— Liability 
of  auretlea. — Much  controversy  has  existed  as 
to  extent  of  liability  of  executor  and  his  sure- 
ties for  debts  and  demands  due  or  to  become 


due  from  him  to  his  testator.     With  a  vle-w, 
as  might  be  supposed,  of  setting  all  such  ques- 
tions  at   rest,   this  section  was  placed   in  tbe 
code.     By  It  the  law  treats  a  debt  or  demand 
due  from  executor,  from  time  It  becomes  due. 
as  so  much  money  in  his  hands.     Sureties  are 
presumed  to  have  signed  bond  In  view  of  the 
law,  and  are  as  liable  thereon  as  they  would 
have  been  had  this  section  been  Incorporated 
in   bond.     Where   executor   is   indebted    to   de- 
ceased  for  moneys   he   had   embezzled  in   life- 
time of  deceased,  the  debt  is  as  money  in  his 
hands,    and,   as   such,    part   of   estate    for   due 
administration  of  which  sureties  became  liable. 
Just    as    they    did    for    residue    thereof.      The 
poverty  or  riches  of  their  principal,   the  con- 
dition of  the  estate,  where  and  how  Invested, 
were   proper   subjects   of   Inquiry   for   sureties 
in  determining  whether  or  not  to  become  re- 
sponsible, but  cannot  be  urged  as  reasons  to 
excuse    them    from    liability    which    they    as- 
sumed.    Executor  being  liable   under  law,   as 
for  money  in  bis  hands,  sureties  must  be  pre- 
sumed to  have  known  it,  and  simple  fact  that 
executor  was  insolvent,  and  sureties  were  not 
aware    of    fact,    nor    of    his    indebtedness    to 
estate,  cannot  affect  their  liability,  but  serves 
to  illustrate  wisdom  of  Solomon  where  he  says: 
"He  that  is  surety  for  stranger  shall  smart  for 
it,    and    he    that    hateth    suretyship    is    sure" 
(Proverbs,    xi:  16). — ^Treweek   vs.    Howard,    105 
Cal.  434,  445,  89  Pac  Rep.  20. 

See  par.   12   this  note. 

IMstliiKiilsliedi  Sanchez  vs.  Forster,  1S8  Cal. 
614,  65  Pac.  Rep.  1077.  See  Estate  of  Walker, 
125  CaL  242,  78  Am.  St.  Rep.  40.  57  Pac  Rep. 
991. 

8.  EXTENT  OF  RUI^B— Not  eaah  for  aU 
pnrpoaea. — Debt  due  by  administrator  to  de- 
cedent is  not  in  all  cases  and  for  all  purposes 
to  be  considered  as  cash  or  money  in  hands 
of  administrator.  On  application  for  sale  of 
real  estate  to  pay  debts,  it  is  not  sufficient 
answer  that  administrator  has  money  in  his 
hands,  If  this  be  only  an  uncollected  debt  due 
by  him.  Nor  can  such  debt  be  distributed  as 
money  upon  final  settlement,  and  administrator 
punished  for  contempt  in  not  paying  it  over. 
Upon  final  settlement  of  his  accounts,  admin- 
istrator should  be  permitted  to  show  that  at 
no  time  since  his  appointment  has  he  been 
able  to  pay  debt,  or  any  part  tl^ereof,  and  in 
such  case,  decree,  while  charging  administra- 
tor with  amount,  should  find  what  amount  of 
money  he  actually  has  in  hand,  and  what 
amount  consists  of  such  uncollected  debt.  Re- 
sponsibility of  sureties  on  administrator's  bond 
for  such  debt  as  for  money  received  was  not 
presented  in  this  case,  but  decision  in  Treweek 
vs.  Howard,  105  Cal.  434,  39  Pac.  Rep.  20,  is 
commented  upon  and  Justified  by  estoppel  of 
decree  and  stated  to  be,  so  far  as  based  upon 
statutes,  apparently  In  conflict  with  cases  in 
New  York  construing  statute  from  which  our 
code  provisions  are  taken. — Estate  of  Walker, 
125  Cal.  242,  246,  73  Am.  St  Rep.  40.  57  Pac. 
Rep.   991. 

9.  The  taking  of  administration  by  debtor 
is  not  in  fact  or  In  law,  to  all  purposes,  pay- 
ment of  debt.  As  between  administrator  him- 
self and  those  beneficially  interested  in  estate, 
he  is  held  to  account  for  it  as  debt  paid  from 
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convenience  and  necessity,  because  adminis- 
trator cannot  sue  himself,  and  cannot  collect 
his  own  debt  in  any  other  mode  than  by 
crediting  it  In  his  administration  account.  On 
technical  grounds,  as  well  as  on  considera- 
tions of  policy,  an  administrator  is  not  per- 
mitted to  show  that  he  could  not  collect  debt 
due  from  himself.  But  this  is  in  nature  of 
an  estoppel,  and  it  is  well-settled  rule  that 
altboush  party  is  bound  by  estoppel,  as  of 
fact  proved  or  admitted,  yet  it  shall  not  be 
taken   as    substantial    fact   from    which    other 

I  facts   might    be    inferred. — ^Kinney   vs.    Ensii^n, 

I  39  Mass.  (18  Pick.)  232. 

10.  Debt  due  from  insolvent  administrator 
is  not  considered  money  in  hand  for  all  pur- 
poses: e.  ST-  on  application  for  order  to  sell 
real  estate  to  pay  debts  it  is  no  answer  that 
administrator  has  money  In  hand  when  it  con- 
sists of  this  fictitious  money. — ^Matter  of 
Georgi,'  47  N.  Y.  Supp.  1061,  21  Misc.  Rep.  419. 

11.  FORM     OF     FINAL     DE:CRBG:.~Decree 
aettlingr  final   account  of  administrator  should 
And  actual  amount  of  money  in  his  hands  as 
leparate    from    amount    charged    against    him, 
and  in  bis  hands  by  fiction  of  law.  because  of 
his  indebtedness   to   deceased.     The   result   of 
any  other  finding  might  be  to  r«nder  him  liable 
to  be  imprisoned  for  contempt  for  not  paying 
over  money  as  directed  by  decree,  or  perhaps 
liable    to    prosecution    for    embezzlement,    and 
also  to  constitute  estoppel  against  his  bonds- 
men, who    w^ould    In   consequence   be   required 
to  pay  money   to  estate  which   has   not   been 
lost   by    administrator,    and    which    otherwise 
estate  would  never  have  received.    They  there- 
by  would    have    not    only    become    liable    for  • 
faithful  dlBcharspe  of  his  duties,   which   is  all 
they   expressly    undertook,    but   also    that   ad- 
ministrator iB  solvent  and  will  pay  his  indebt- 
edness  to    estate.      In    other   words,    they   are 
held  liable,  although  administrator  has  in  fact 
faithfully    performed    duties    of   his    trust   ac- 
cording to  law,  because  of  fiction  of  law  that 
money    due    from    an    administrator    shall,    as 
against  him,   be  deemed  money   In   hand.     All 
fictions  of  law  were  created  to  enable  courts 
to  do  Justice,  and  where  to  Indulge  In  fiction 
is  to  cause    injustice.   Its  Just   limit  has   been 
found.     "In     fictione     Juris     semper     aequltas 
existit"— Estate  of  Walker,   125   Cal.   242,   246, 
71  Am.  St.  Rep.  40,  57  Pac.  Rep.  991. 

12.  LIABILITY  OF  SURBTIBS  of  adminis- 
trator for  debt  due  deceased  depends  upon 
fact  as  to  whether  or  not  debt  was  uncollected 
through  his  fault,  or  It  may  be  said  that  they 
are  liable  If  during  his  administration  of  es- 
tate he  had  financial  ability  to  pay  debt  and 
failed  to  do  so.  Thus,  they  are  liable  where 
administrator  had  an  interest  In  and  received 
property  from  estate  sufficient  to  pay  claim. — 
Sanchez  vs.  Forster,  138  Cal.  614,  616,  66  Pac. 
,  Rep.  1077. 

See  par.  7  this  note. 

'     13.    Sureties   of  insolvent  administrator  are 
not  liable  for  debt  due  by  him  to  deceased,  nor 


Is  decree  of  distribution  finding  such  debt  as 
money  in  administrator's  hands  conclusive 
against  sureties. — Baucus  vs.  Barr,  107  N.  Y. 
624,  13  N.  E.  Rep.  939. 

14.  In  Massachusetts  sureties  are  bound  for 
debts  of  insolvent  administrator  to  deceased. — 
Stevens  vs.  Gay  lord,  11  Mass.  256,  269;  Winship 
vs.  Bass,   12  Mass.  198,  199. 

15.  Sureties  of  Insolvent  administrator  are 
not  liable  for  debt  due  by  him  to  deceased,  as 
they  do  not  agree  to  augrment  estate,  but  that 
administrator  would  not  waste  it  or  be  in 
default.  In  such  case  administrator  is  not  in 
default,  and  there  is  no  deficiency  to  make 
good.  He  has  all  that  had  come  to  his  hands, 
and  all  that  by  greatest  diligence  he  could 
get.  All  this  he  has  ready  to  distribute,  and 
he  could  do  no  more,  unless  he  could  make 
something  out  of  nothing. — Matter  of  Piper, 
15  Pa.  St.  533. 

16.  Executor  or  his  sureties  should  not  be 
charged  for  his  personal  debt  to  deceased  be- 
yond his  actual  ability  to  pay  it,  for  only  to 
that  extent  does  he  by  his  appointment  re- 
ceive money  from  himself  belonging  to  estate. 
— Lyon  vs.  Osgood,  58  Vt.  707,  7  Atl.  Ren.  6. 

17.  Form  of  decree. — Sureties  are  usually 
entitled  to  be  subrogated  to  securities  held  by 
creditor.  Were  they  held  responsible  for 
amount  due  from  an  Insolvent  administrator 
to  his  intestate,  they  would  but  succeed  to 
debt  against  administrator.  They  would  simply 
be  compelled  to  purchase  worthless  debt  which 
they  did  not  guarantee.  It  is  not  possible  It 
was  Intended  that  this  legal  fiction  could 
work  such  result.  The  estate  has  lost  nothing 
by  administration.  By  having  decree  settling 
final  account  find  amount  of  money  actually 
received,  and  also  amount  constructively  re- 
ceived by  reason  of  debt  of  insolvent  ad- 
ministrator, estate  would  still  retain  per- 
sonal demand  against  administrator  changed 
by  Judgment,  and  there  being  no  official  de- 
linquency except  that  created  by  the  fiction, 
which  must  stop  where  equity  fails  to  go  with 
It,  there  can  be  no  reason  for  holding  sureties. 
—Matter  of  Walker,  125  Cal.  242,  246,  78  Am. 
St  Rep.  40,  67  Pac  Rep.  991. 

18.  While  debt  from  administrator  to  de- 
ceased must  be  deemed  collected,  it  neverthe- 
less will  not,  for  all  purposes,  stand  on  same 
footing  as  money  collected.  Administrator 
cannot  be  committed  for  contempt  for  not  pay- 
ing it  over  In  pursuance  of  final  decree,  and 
therefore  such  final  decree  should  specify 
charge  that  is  made  separately,  so  as  to  save 
all  rights  of  administrator  and  protect  him 
against  consequences  which  ought  not  to  fol- 
low from  such  charge.  This  constructive 
money  In  hands  of  administrator  may  be  Just 
liability  against  him,  but  fiction  becomes  an 
unjust  reality  when  charge  is  entered  without 
qualification  in  final  decree  (decision  under 
statute  of  New  York  being  practically  iden- 
tical with  this  section). — Baucus  vs.  Stover,  89 
N.  Y.  i. 


§  1448.    DISCHABOE  OB  BEQTJEST  OF  DEBT  AGAINST  EXECUTOB.     The 

discharge  op  bequest  in  a  will,  of  any  debt  or  demand  of  the  testator  against 
the  ezeeator  named,  or  any  other  person,  is  not  valid  against  the  creditors  of  tho 
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decedent,  but  is  a  specific  bequest  of  the  debt  or  demand.    It  must  be  included 

in  the  inventory,  and,  if  necessary,  applied  in  the  payment  of  the  debts.    If  not 

necessary  for  that  purpose,  it  must  be  paid  in  the  same  manner  and  proportion  as 

other  specific  legacies. 

History:     Enacted  March  11,  1872,  TO-enactment  of  §110  Probate  Act. 

Applied,   dtedf  eoastrued,  referred  to,  etc.,  in:    Estate    of    McCausland,    62    Cal.    668,    577 
(referred  to). 

§  1449.  TO  UAEE  OATH  TO  INVENT0B7.  The  inventory  must  be  signed 
by  the  appraisers,  and  the  executor  or  administrator  must  take  and  subscribe  an 
oath  before  an  officer  authorized  to  administer  oaths,  that  the  inventory  contains  a 
true  statement  of  all  the  estate  of  the  decedent  which  has  come  to  his  knowledge 
and  possession,  and  particularly  of  all  money  belonging  to  the  decedent, .  and  of 
all  just  claims  of  the  decedent  against  the  affiant.  The  oath  must  be  indorsed  upon 
or  annexed  to  the  inventory. 

History:     Enacted  March   11,   1872^  re-enactment  of  §  111   Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  635,  S  31. 


1.  Applied,  cited,  constnied,  referred  to. 

2.  Absence  of  af&davit. 

3.  Same — Effect  of  omission. 

4.  Object  of  requiring  affidavit  of  administrator. 

5.  Eeturn — What  sufficient  as. 

1.  APPLIBD,  GITBD,  CONSTRUED,  RB- 
PERRED  TO,  etc.;  In:  Phelan  vs.  Smith,  100 
Cal.  168,  167»  168.  169.  84  Pac  Rep.  667  (ap- 
plied); Estate  of  Lux.  100  Cal.  593.  698,  600. 
601,  602,  86  Pac  Rep.  341  (applied);  Treweek 
vs.  Howard,  106  Cal.  484.  446.  39  Pac.  Rep.  20 
(referred    to). 

2.  ABSE3NCE  OF  AFFIDAVIT. — For  purpose 
of  setting  aside  homestead.  Inventory  without 
any  affidavit  by  administrator  would  be  suffi- 
cient.—Phelan  vs.  Smith.  100  Cal.  168,  169,  84 
Pac.  Rep.   667. 

B.  E3lfect  of  omiaalon.-— Purpose  of  statute 
In  requiring  affidavit  of  executor  or  admin- 
istrator is  to  furnish  additional  assurance 
that  Inventory  contains  full  statement  of  all 
property  of  estate  known  to  exeoutor  or  ad- 
ministrator, and  also  to  obtain  his  solemn 
admission  that  he  is  properly  chargeable  in 
his  accounts  with  all  that  Is  shown  by  in- 
ventory, and  court  may  upon  its  own  motion, 
or  upon  application  of  any  party  interested, 
compel  executor  or  administrator  to  comply 
with  this  provision,  but  failure  of  executor 
or  administrator  to  discharge  this  duty  would 
not  render  Inventory,  properly  signed  and  de- 
livered by  appraisers,  of  no  effect  as  an  in- 
ventory.— ^Estate  of  Lux.  100  Cal.  698.  601.  36 
Pac.  Rep.  841. 

4.  OBJBCT  OF  RlCaUIRING  AFFIDAVIT 
OF  ADMINISTRATOR  endorsed  upon  or  an- 
nexed to  the  inventory  and  appraisement,  after 
it   is   completed   by   the   appraisers,   is   not   to 


give  validity  to  Inventory  as  such;  bat  to 
furnish  evidence  that  it  contains  all  property 
within  knowledge  and  possession  of  affiant,  and 
all  claims  whioh  decedent  had  against  him; 
but  such  affidavit  is  not  necessary  to  give  legal 
existence  to  the  inventory,  and  therefore  mere 
clerical  error  of  inserting  the  word  ''decedent" 
In  place  of  "affiant."  in  one  place,  does  not  In 
any  way  vitiate  subsequent  proceedings. — 
Phelan  vs.  Smith,  100  Cal.  168.  168.  34  Pac. 
Rep.  667. 

6.  RBTURN — ^Wliat  salllcleBt  a«.— ^Inventory 
actually  completed  by  appraisers  and  signed 
and  delivered  by  them  to  executors,  and  pre- 
sented by  attorney  for  executors  to  Judge  at 
his  residence  for  purpose  of  procuring  order 
fixing  compensation  of  appraisers,  which  order 
directing  payment  and  reciting  that  It  appears 
to  the  court  that  appraisers  had  completed 
work  of  appraising  estate  is  sufficient  return 
for  purposes  of  the  Application  for  family 
allowance.  .  although  affidavits  of  executors 
were  not  attached,  or  paper  actually  filed  until 
sometime  subsequently.  While  filing  of  in- 
ventory with  clerk  would  certainly  constitute 
Its  return,  such  filing  is  not  an  indispensable 
step  which  must  be  taken  in  order  to  effect 
the  return  of  such  a  paper.  Inventory  is  re- 
turned within  meaning  of  law  when  it  has 
been  completed  by  appraisers  and  presented 
to  court  or  Judge  for  Information,  and  as 
basis  for  some  Judicial  action  to  be  taken  in 
proceeding  for  settlement  of  estate  to  which 
it  relates,  and  if  inventory  was  completed  so 
as  to  have  legal  existence  when  it  was  pre- 
sented to  Judge  for  purpose  of  fixing  ap- 
praisers' compensation,  such  presentation  was 
sufficient  to  constitute  its  return. — Estate  of 
Lux,  100  Cal.  698,  601.  86  Pac.  Rep.  841. 


§1450.  LETTERS  UAT  BE  REVOKED  FOR  NEGLECT  OF  ADMINIS- 
TRATOR. If  an  executor  or  administrator  neglects  or  refuses  to  return  the 
inventory  within  the  time  prescribed,  or  within  such  further  time,  not  exceeding 
two  months,  which  the  court  or  judge  shall,  for  reasonable  cause,  allow,  the  court 
may,  upon  notice,  revoke  the  letters  testamentary  or  of  administration,  and  the 


Tit.  XI,  clu  IVy  art.  I.]       AFTinUDISCOYBlUlO    PBOPBRVT— POSSBSUON. 


(1S98)     SS  1451,1402 


execator  or  administrator  is  liable  on  his  bond  for  any  injury  to  the  estate,  or  any 
person  interested  therein,  arising  from  such  failure. 

History:     Enacted  March   11,   1872,  re-enactment  of  8 112  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  635,  §32. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Appeal — Abuse  of  discretion  must  be  shown. 

3.  Directory — Provisions  are. 

4.  Failure  to  include  property. 

1.     APPUSD,     CITED,     CONSTRUBD,     RB- 
FERRED    TO,    etc.    In:    Mesmer    vs.    Jenkins, 


fl  Cal.  151,  164  (referred  to);  Estate  of  Hope, 
106  Cal.  153,  155,  39  Pac.  Rep.  523  (referred 
to);  Estate  of  Graber,  111  CaL  432.  434,  44 
Pac  Rep.  165  (construed). 

2.  APPBAIj— Abuse  of  dlaeretloii  mast  be 
■b*wB  before  order  suspendinff  or  removincr 
executor  or  administrator  will  be  interfered 
with.— Deck's  Estate  vs.  Qherke,  6  Cal.  66f,  669. 


8.  DIRECTORY — ^ProTlatona  are.— Provisions 
of  this  section  are  directory  merely,  and  mat- 
ter of  suspension  of  executor  or  administrator 
for  failure  to  file  inventory  rests  in  sound  dis- 
cretion of  court. — Phelan  vs.  Smith,  100  Cal. 
16^.  169,  34  Pac.  Rep.  667;  Estate  of  Qraber, 
111  Cal.  432,  434,  44  Pac  Rep.  166. 

4.  FAILURE  TO  INCLUDE  PROPERTY.— 
Duty  of  administrator  is  to  state  in  inventory 
the  interest  of  estate  in  property  conveyed  to 
third  person,  and  to  have  same  appraised, 
and  if  he  refuses  to  do  so  it  is  duty  of  court 
to  remove  him.— Mesmer  vs.  Jenkins,  61  CaL 
161.  154. 


§1461.  INVENTOEY  OP  AFTBE-DIBCOVERED  PEOPBETT.  Whenever 
property  not  mentioned  in  an  inventory  that  is  made  and  filed,  comes  to  the  posses- 
sion or  knowledge  of  an  executor  or  administrator,  he  mnst  cause  the  same  to 
be  appraised  in  the  manner  prescribed  in  this  article,  and  an  inventory  thereof 
to  be  returned  within  two  months  after  the  discovery ;  and  the  making  of  such 
inventory  may  be  enforced,  after  notice,  by  attachment  or  removal  from  office. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  113  Probate  Act 

1.  Applied,  cited,  construed,  referred  to. 

2.  After-discovered  property. 


3.  Disposed-of  property — Need  not  appraise. 

4.  Homestead — New  inventory  for  purposes  of. 

5.  Second  inventory — Necessity  and  materiality  of. 

I       1.     APPL.nEBD,      CITED,     CONSTRUBD,     RB- 
I  FERRBD  TOy  etc.,   in:   Estate  of  Hinckley,   58 
^  Cal.   457,    515,    516    (referred    to);    Mesmer   vs. 
Jenkins,  61   Cal.   151,  154   (referred  to). 

1.  AFTER  -  DISCOVBRE3D  PROPBRTY.— 
Duty  of  administrator  to  cause  appraisement 
to  be  made  of  property  discovered  subsequent 
to  filing  of  inventor7.F-*B8tate  of  Hinckley,  58 
Cal.  457.   516. 

S.  DISPOSBD-OF  PROPBRTT  — Need  not 
appralae. — ^VThere  upon  final  settlement  execu- 
tor makes  additional  Inventory  of  certain 
personal  property  disposed  of  by  him.  In  ac- 
cordance with  wishes  of  deceased,  court  may 
find  value  of  such  property,  and  chargre  execu- 
tor therewith,    without   appointing   appraisers 


for  that  purpose.— Estate  of  Oarrity,  108  Cal. 
463,  469,  38  Pac.  Rep.   628.  41  Id.   485. 

4.  HOMBSTBAD — New  Inventory  for  pvr- 
poae  of. — New  Inventory  and  appraisement  may 
be  ordered  for  information  of  court  on  pro- 
ceedingr  to  set  apart  homestead. — Phelan  vs. 
Smith,   100  Cal.  158,  169,  84   Pac.  Rep.   667. 

5.  SBCOND  INVENTORY  —  Neceaatty  and 
materiality  of. — Filing  of  second  Inventory  is 
of  no  moment;  If  first  is  in  proper  form  and 
second  Involves  no  addition  or  changes  It  is 
mere  surplusage.  But  it  may  occur  from  dis- 
covery of  other  property,  destruction  or  loss 
of  portion  of  property,  or  from  other  causes, 
that  second  or  further  inventory  or  appraise- 
ment is  desirable.  In  all  such  cases  the  court, 
under  powers  conferred  upon  it,  may  Inform 
Itself,  by  means  of  new  or  further  Inventory 
and  appraisement,  of  true  condition  of  estate. 
—Phelan  vs.  Smith.  100  Cal.  158,  169,  34  Pac. 
Rep.  667;  Estate  of  Oraber,  111  Cal.  482,  434, 
44  Pac.  Rep.  166. 


§1462.  ADMINISTBATOB  AND  EXECUTOB  TO  POSSESS  BEAL  AND 
PERSONAL  ESTATE.  The  execator  or  administrator  is  entitled  to  the  possession 
of  all  the  real  and  personal  estate  of  the  decedent,  and  to  receive  the  rents  and 
forfeits  [profits]  of  the  real  estate  until  the  estate  is  settled,  or  until  delivered 
over  by  order  of  the  court  to  the  heirs  or  devisees;  and  must  keep  in  good 
tenantable  repair  all  houses,  buildings,  and  fixtures  thereon  which  are  under  his 
control.  The  heirs  or  devisees  may  themselves,  or  jointly  with  the  executor  or 
administrator,  maintain  an  action  for  the  possession  of  the  real  estate,  or  for  the 
purpose  of  quieting  title  to  the  same,  against  any  one  except  the  executor  or 
administrator;  but  this  section  shall  not  be  so  construed  as  requiring  them  so  to  do. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  114  Probate  Act; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  85;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  208,  act  held  uncon- 
stitutional, see  history,  §5  ante. 
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8. 
9. 

10. 
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14. 
15. 
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19. 
20. 
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22. 
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24. 
25. 
26. 
27. 
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30. 

31. 
32. 
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34. 
35. 
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38. 
39. 
40. 
41. 

42. 
43. 

44. 
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47. 
48. 
49. 
50. 
51. 

52. 
53. 
54. 
55. 
56. 
67. 

58. 
59. 

60, 61. 
62. 


Applied,  cited,  construed,  referred  to. 
Action  by  administrators. 
Adverse  possession. 

Action  by  heirs — Must  have  present  right. 
Actual   custody   of   assets — Court   cannot 
deprive  administrator  of. 

Agreement  of  heirs  cannot  avoid  adminis- 
tration. 

Body  of  deceased. 

Community  property — Subject  to  adminis- 
tration. 

Conversion  of  land  into  money — Direction 
for. 

Conveyance  by  executor  —  Beeovery  of 
property. 

Conveyance  by  heir. 

Same — Presumption. 

Cotenants — Rights  of  heirs  as. 

Counterclaims — Balance  only  is  assets. 

Creation  of  rights  statutory. 

Death — Action  for  damages  for. 

Debts — Liability  of  property  for. 

Same — Marshaling  of  assets. 

Delay  in  administration — Effect  of — Rem- 
edy. 

Devise  must  be  specific  to  cut  off  heir. 
Devisees    of    proceeds    of    remainder — • 

Bights  of. 
Devisees  and  heirs— Titles  of — ^Distinction. 
Same — Common-law  rule  not  applied. 
Ejectment  by  executor — Legal  title. 
Same-^Against  heir. 

Ejectment — ^By  heir  pending  administra- 
tion. 
Same — Effect  of  direction  for  conversion 

into  money. 
Same — Question  of  debts  immaterial. 
Same — Recovery  in. 
Executor  as  trustee — Title  of. 
Executrix  sole  legatee — Effect  of  sale  by. 
Extent  of  right  of  possession. 
Fraudulent   deed — Heir   may   sue   to   set 

aside. 
Same — Devisee  may  not. 
Foreclosure  of  mortgage  of  deceased. 
Foreign  assets. 
General    powers    of    executors    regarding 

property. 
Judgment  against  heir— Lien  attaches. 
Legislative  power  over  vested  property. 
Liens — Payment  of  redemption  from. 
Life  insurance — Vesting  in  "legal  heirs." 
Same — Vests  in  heir,  not  in  administrator. 
Same — Subject  to  administration. 
Money  given  in  trust. 
Money  given  widow. 
Mortgagee  of  personal  property — ^Rights 

of. 
Mortgagee  of  heir — Foreclosure  by. 
Origin  of  title  of  heir. 
Parties  to  ejectment  suit. 
Partition — Executor  cannot  maintain. 
Same — Case  limited. 
Partnership  —  Accounting   must   be   with 

executor. 
Partnership  property. 
Personalty — Title  of  administrator — Power 

of  sale. 
Pleading — Capacity  to  sue. 
Preservation   of  property — Heirs  entitled 

to  as  received. 


63.  Privity  of  estate — Of  administrator  and 

heir. 

64.  Public  land. 

65.  Quiet  title  —  Administrator  has  sufficient 

interest  to. 

66.  Same — Devisees  may  claim  title. 

67.  Same — Grantee  of  devisee  may  maintain 

action. 

68.  Same — Heirs  may  maintain  action. 

69.  Real  estate  acquired  by  administrator. 

70.  Recovery  by  administrator— Showing  nec- 

essary. 

71.  Removal  from  office  of  executor. 

72.  Rents — ^Heir  not  entitled  to  recover. 

73.  Rents  of  real  estate — Title  to. 

74.  Repair  of  buildings — Reconstruction. 

75.  Same — Order  of  court. 

76.  Sale — Power  given  in  yill — Title  of  ex- 

ecutor. 

77.  Separate  and  community  property  —  Ad- 

ministration on. 

78.  Special    administrator  —  May    join    with 

heirs. 

79.  Statute  in  force  at  death  of  intestate  con- 

trols. 

80.  Statute  of  limitations. 

81.  Test  to  right  of  action. 

82.  Time  at  which  title  vests — ^Liability  for 

debts. 

83.  Time  of  death  —  Right  of  possession  is 

as  of. 

84.  Title  of  administrator. 

85.  Trespass— Devisee  may  maintain  action. 

86.  Same — Executor  may  maintain. 

87.  Trover — Administrator  may  maintain. 
88-91.  Trust — Action  to  enforce — Parties. 

92.  Trust  property  —  Administrator's  title — 

Action  for. 

93.  Vacancy  in  administration — Right  of  pos- 

session. 

94.  Void  probate  proceedings  cannot  prevent 

recovery  by  heir. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO»  etc. — 1.  Code  Beetlon.— McFadden 
V8.  Ellmaker.  52  Cal.  34S.  350  (applied):  Pagre 
vs.  Tucker.  64  Cal.  1^1,  122  (construed): 
Janes  vs.  Throckmorton,  57  Cal.  368,  387.  388 
(construed):  Theller  vs.  Such,  57  Cal.  447,  459 
(cited):  Crosby  vs.  Dowd,  61  Cal.  567.  600 
(cited):  Tryon  vs.  Huntoon,  67  Cal.  325,  329, 
7  Pac.  Rep.  741  (referred  to):  Colton  vs.  Onder- 
donk,  69  Cal.  155,  158.  10  Pac.  Rep.  395  (ap- 
plied): Miller  vs.  Luco,  80  Cal.  257.  260,  22 
Pac.  Rep.  195  (applied):  Pennie  vs.  Hildreth, 
81  Cal.  127,  130,  22  Pac.  Rep.  398  (referred  to); 
Washington  vs.  Black.  83  Cal.  290,  293.  23 
Pac.  Rep.  300  (applied):  Spotts  vs.  Hanley.  85 
Cal.  155,  167,  24  Pac.  Rep.  738  (applied);  Estep 
vs.  Armstrongr.  91  Cal.  659,  662,  27  Pac.  Rep. 
1091  (referred  to):  McDanlel  vs.  Pattison,  98 
Cal.  86.  103,  27  Pac.  Rep.  651.  32  Id.  805 
(referred  to);  Jordan  vs.  Fay.  98  Cal.  264.  266. 
33  Pac.  Rep.  95  (applied):  Phelan  vs.  Smith. 
100  Cal.  158.  168,  34  Pac.  Rep.  667  (referred 
to):  Bates  vs.  Howard,  105  Cal.  173.  183.  38 
Pac.  Rep.  715  (applied):  Morffew  vs.  San  Fran- 
cisco &  S.  R.  R.  Co.,  107  Cal.  587,  5«4.  40  Pac. 
Rep.  810  (referred  to);  Estate  of  Clos,  110 
Cal.  494,  501.  42  Pac.  Rep.  971  (applied):  Rob- 
ertson vs.  Burrell,  110  Cal.  668,  575,  42  Pac 
Rep.  1086  (applied);  Estate  of  Burdick,  112 
Cal.   387.   399,   44   Pac.   Rep.   784    (referred  to); 
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Ryer  vs.  Fletcher  Ryer  Ca,  126  Cal.  482,  484, 
&8  Pac  Rep.  908  (referred  to);- Estate  of  Freud, 
131  Cal.  667.  671.  63  Pac  Rep.  1080  (construed); 
Berry  vs.  Eyraud,  134  Cal.  82,  83,  66  Pac.  Rep. 
li  (cited);  Collins  vs.  O'l-averty,  136  Cal.  31, 
34.  68  Pac.  Rep.  3^7  (construed):  Kimball  vs. 
Tripp.  136  Cal.  631,  635.  636,  69  Pac  Rep.  428 
(applied);  Trubody  vs.  Trubody.  187  Cal.  172. 
174.  69  Pac.  Rep.  968  (applied);  Martinovlch 
vs.  Marslcano.  137  Cal.  354,  355,  70  Pac  Rep. 
459  (applied);  Bank  of  Uklah  vs.  Rice,  143  CaL 
265,  272.  76  Pac.  Rep.  1020  (construed);  Pryor 
vs.  Winter,  147  Cal.  554,  82  Pac.  Rep.  202 
(construed). 

2.     Same— a.    Probate    Act    9 114i^Meek8    vs. 

Hahn,  20  Cal.  620,  627  (cited);  Emerick  vs. 
Penniman.  26  Cal.  119,  123  (applied);  Myers 
vs.  Mott.  29  Cal.  359,  373  (referred  to);  Jahns 
vs.  Noltlng,  29  Cal.  507,  514  (referred  to);  Es- 
tate of  Woodwortb.  31  Cal.  595.  604,  616,  618 
(construed);  Chapman  vs.  Holllster,  42  Cal. 
462,  463  (construed);  Janes  vs.  Throckmorton, 
57  Cal.  368,  387.  388   (construed). 

As  to  action  by  heir  to  recover  possession  of 
property  before  distribution  of  estate  In  pro- 
bate, see  monographic  note  23  Am.  Dec.  379. 

As  to  appointment  of  executors  and  admin- 
istrators, see  ante  S  1349  et  seq.  and  notes. 

As  to  collection  and  possession  of  assets  of 
decedent,  see  monogrrapblc  note  by  Irwin  Tay- 
lor, 40  L.   R.  A.  33. 

As  to  devise  of  property,  rlffbts,  and  title  of 
devisees,  etc,  see  KBRR'S  CYC.  CIT.  CODB 
§  1317  et  seq.  and  notes. 

As  to  effect  of  conveyance  by  heir  npon  riffht 
to  have  homestead  set  apart,  see  post  5 1465 
and   note. 

As  to  czccvtion  and  revocation  of  trills,  see 
K£RR*S  CYC.  CIV.  CODE  51270  et  seq.  and 
notes. 

As  to  Interest  In  partnership  property  and 
settlement  of  affairs  of  partnership,  see  post 
S  1585  and  note. 

As  to  marshailnff  of  assets  for  payment  of 
debts,  see  KERR'S  CYC.  CIV.  CODE  51369  et 
.seq.  and  notes. 

As  to  necessity  of  administration  In  devolu- 
tion of  decedent's  personalty,  see  monogrraphic 
note  15  Lb  R.  A.   490. 

As  to  poDrers  and  duties  of  execntors  and 
administrators  and  the  management  of  estates, 
see  post  5  1581  et  seq.  and  notes. 

As  to  recovery  of  property  fraudulently  dla- 
pooed  of  by  deceased,  see  post  5  1589  and  note. 

As  to  rlffht  of  action  in  executor,  see  post 
1 1582. 

As  to  sncceoslon  and  rights  of  Inheritance, 
see  KERR'S  CYC.  CIV.  CODE  5  1383  et  seq.  and 
notes. 

8.     ACTION     BY     ADMINISTRATORS.  —  The 

cases  of  Janes  vs.  Throckmorton,  57  Cal.  368, 
387.  and  Field  vs.  Andrada,  106  Cal.  108,  109, 
39  Pac.  Rep.  823,  refer  to  5 1582  post  as  it 
orlsrinally  stood,  which  grave  to  executor  or 
administrator  power  to  maintain  only  "actions 
for  recovery  of  any  property,  real  or  personal, 
or  for  possession  thereof,  and  all  actions 
founded  on  contracts."  But  by  section  as 
amended  in  1895  they  are  now  authorized  to 
maintain  not  only  such  suits  but  also  suits 
"to  quiet  title  thereto,'*  1.  e.  to  property  real 


or  personal  or  to  determine  any  adverse  claim 
thereto.— Collins  vs.  O'Laverty,  136  Cal.  81,  88, 
68   Pac.  Rep.  327. 

4.  ADVERSE    POSSESSION.->Posse8Slon    of 
the  administrator  may  be  added  to  possession 
of  heir,   or   his  grrantee.   in  order  to  make  up   r 
requisite    time    of    adverse    possession. — Spotts  ' 
vs.  Hanley.  85  Cal.  155,  167,  24  Pac.  Rep.  738. 

5.  ACTION  BY  HEIRS— Must  have  present 
riffht. — Provision  that  heirs  or  devisees  may 
maintain  action  for  recovery  of  real  estate 
asainst  any  one  except  administrator  or  ex- 
ecutor means  only  that  those  heirs  or  devisees 
may  maintain  action  who  have  present  right 
of  possession,  and  therefore  present  cause  of 
action  as  a^rainst  every  one  except  adminis- 
trator or  executor. — Pryor  vs.  Winter,  147  Cal. 
564,  82  Pac.  Rep.  202. 

«.  ACTUAL  CUSTODY  OF  ASSETS— Court 
cannot  deprive  administrator  of. — Administra- 
tor has  rlgrht  to  actual  possession  and  custody 
of  assets  of  deceased,  and  he  is  liable  therefor 
on  his  bond.  The  court  cannot  take  possession 
of  assets  or  take  them  out  of  custody  of  ad- 
ministrator, thus  deprivingr  creditors  and  heirs 
of  security  of  bond. — Matter  of  Welch,  110  Cal. 
606,  608,  42  Pac.  Rep.  1089. 

7.  AGREEMENT  OF  HEIRS  CANNOT 
AVOID  ADMINISTRATION.— The  whole  sub- 
ject-matter of  dealing  with  estates  of  deceased 
persons  is  one  of  statutory  regrulatlon.  and 
policy  and  intent  of  our  statute  very  clearly 
contemplates  that  property  of  decedents  left 
undisposed  of  at  death,  except  in  instance  of 
homestead  acquired  under  certain  circum- 
stances, as  provided  under  S 1474  post,  shall, 
for  purposes  of  ascertaining  rlgrhts  of  cred- 
itors and  heirs,  and  properly  transmitting  title 
of  record,  be  subjected  to  process  of  adminis- 
tration in  probate  court.  Indeed,  there  is  no 
other  method  provided  by  statute  whereby 
existence  of  creditors  or  heirs  of  decedent  may 
be  conclusively  established.  Thus,  where  de- 
cedent died  in  foreign  state,  leaving  no  debts, 
and  but  one  piece  of  real  property  in  this 
state,  agreement  between  heirs  that  there 
should  be  no  administration,  and  purchase  by 
one  of  interests  of  others,  and  taking  of  pos- 
session by  such  purchaser,  will  not  exempt 
estate  from  administration. — Estate  of  Strong, 
119  Cal.  663,  665,  51  Pac.  Rep.  1078. 

8.  BODY  OF  DECEASED. — Probate  court 
has  no  Jurisdiction  over  body  of  deceased,  or 
to  direct  where  or  manner  of  its  burial  to 
exclusion  of  that  right  given  by  statute  to 
certain  relatives. — O'Donnell  vs.  Slack,  128  Cal. 
285,  288.  55  Pac.  Rep.  906,  43  L.  R.  A.  388. 

9.  COMMUNITY  PROPERTY.  —  Subject  to 
administration. — Widow  is  only  entitled  to  one 
half  of  residue  of  community  property,  after 
payment  of  debts,  family  allowance,  expenses  i 
of  administration,  etc.;  as  she  takes  title  as  j 
heir  whole  property  must  be  administered  as  ; 


estate   of  her  husband. — Sharp  vs.   Loupe,   120 
Cal.  89,  91,  52  Pac.  Rep.  134,  686. 

10.  CONVERSION  OF  liAND  INTO  MONEY 
— ^DlreetloB  for.*— Provision  of  code  that  where 
will  directs  conversion  of  real  property  into 
money,  such  property  and  all  its  proceeds 
must  be  deemed  personal  property  from  time 
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of  death  of  testator,  is  simply  declaratory  of 
common  law.  It  does  not  declare  that  direc- 
tion to  convert  land  Into  money  shall  vest 
title  to  land  In  executor.  It  leaves  law  as  It 
always  has  been,  that  direction  In  wills  to 
convert  land  into  money,  or  money  into  land. 
Is  tor  benefit  of  those  for  whose  use  conver- 
sion is  intended  to  be  made,  and  that  as  to 
them,  it  is  deemed  to  have  been  made  from 
death  of  testator.  But  code  does  not  provide 
that  such  direction  in  will  shall  operate  as 
devise  of  land  intended  to  be  converted  to 
executor. — Estep  vs.  Armstroner*  91  Cal.  669, 
662,  87  Pac.  Rep.  1091. 

11.  CONVBYANCK  BY  BXBCITTOIi— Recov- 
ery of  property. — Executor  cannot  convey 
property  of  estate  in  payment  of  an  account 
agrainst  him  individually,  and  one  who  takes 
such  property  is  responsible  to  estate  as  for 
conversion  of  it;  nor  does  it  matter  if  account 
shows  some  Items  of  indebtedness  agrainst 
deceased.— Horton  vs.  Jack,  126  Cal.  521,  525, 
68   Pac.   Rep.   1051. 

U,  CONVEYANCB  BY  HBIR  of  his  interest 
in  estate  conveys  such  interest  only  as  will 
remain  to  him  after  satisfying  objects  of 
administration,  including  setting  apart  of 
homestead,  which  is  as  much  part  of  probate 
proceeding  as  is  making  of  family  allowance, 
and  therefore  deed  of  widow  of  her  interest 
in  certain  property  cannot  interfere  with  or 
defeat  purpose  of  law  In  giving  property  to 
family  as  an  abiding  place. — Phelan  vs.  Smith, 
100  Cal.  158,   165,  84   Pac.  Rep.   667. 

13.  Grantee  of  heir  takes  only  so  much  of 
distributive  share  as  remains  after  purposes 
and  objects  of  administration  have  been  satis- 
fled.— Curtis  vs.  Schell,  129  Cal.  208,  213,  79 
Am.  St  Rep.  107,  61  Paa  Rep.  951. 

14.  Presmnptloii. — Grantee  of  heir  or  dis- 
tributee acquires  only  such  title  as  his  grantor 
had,  and  he  must  be  presumed  to  know  nature 
of  title  purchased  as  shown  by  records. — ^Ash- 
ton  vs.  Heggerty,  130  Cal.  516,  520,  62  Pac. 
Rep.    934. 

15.  GOTBNANTS  —  Rights  of  heirs  «ik— 
Where  some  of  heirs  of  deceased  owner  of  an 
undivided  interest  In  property  Join  with  co- 
tenants  of  deceased  in  execution  of  lease  of 
property  for  purpose  of  boring  for  oil,  remain- 
ing heirs  or  other  lessees  are  entitled  to  be 
let  Into  possession  Jointly  with  first  lessees, 
not  claiming  under  administrator,  for  pur- 
poses which  do  not  disturb  operations  of  first 
lessees.— B^rry  va.  Eyraud,  184  Cal.  82,  83,  66 
Pac.  Rep,  74. 

)  16.  COUNTBRCIiAIUS— Balance  only  !■  as- 
sets.^— Notes,   accounts,   etc.,    held   by   deceased 

:  are  not  assets  of  his  estate  if  they  have  been 

j  discharged  by  paymenjt.  the  creation  of  ad- 
verse accounts,  or  otherwise.  It  Is  only  what 
remains  after  all  Just  settlements  with  debtors 

J  of  estate  which  goes  into  fund  for  distribution, 
and  thus  demand  held  by  deceased  does  not 
pass  to  his  representatives  by  relation,  as  of 
date  of  decedent's  death,  so  as  to  cut  oft  any 
right  of  set-off  or  counterclaim  in  debtor.  Un- 
der our  code  provision  as  to  claims  against 
("States,  it  is  compulsory  upon  claimant  to 
present  his  claim  under  oath,  stating  all  off- 
sets and  credits.    Without  doing  this,  he  can- 


not maintain  an  aotloo  or  be  paid  his  claim. 
The  purpose  of  law,  we  think,  is  to  ascertain 
balance  existing,  and  to  give  to  both  claimant 
and  estate  benefit  of  all  Just  offsets. — ^Aina- 
worth  vs.  Bank  of  California,  119  Cal.  470,  475. 
61  Pac.  Rep.  962,  39  Pac.  Rep.  686. 

IT.     CREATION  OF  RIGHTS  STATUTORY.— 

Right  of  inheritance,  desigmatlon  of  heirs  and 
proportion  which  they  shall  receive,  and  right 
of  testamentary  disposition  are  created  by 
statute,  and  are  within  control  of  legislature. 
—Estate  of  Wilmerding.  117  Cal.  281,  286,  49 
Pac.  Rep.  181. 

18.  DEATH— Action  for  damnses  for*— Right 
to  recover  damages  for  death  in  administrator 
is  purely  statutory  and  can  be  brought  by  him 
only  as  trustee  for  heirs  to  recover  damages 
they  have  suffered.  Therefore  complaint  must 
show  existence  of  heirs  in  order  to  state  cause 
of  action.— -Webster  vs.  Norwegian  Mln.  Co., 
137  Cal.  899,  92  Am.  St  Rep.  181,  70  Pac.  Rep. 
276. 

19.  DEBTS — ^litablllty  of  property  for. — 
Under  our  statute  all  property  is  made  assets 
for  payment  of  debts  if  the  same  be  neces- 
sary. Ooe  class  of  creditors  is  not  to  loolc 
to  executor  or  administrator  alone,  and  an- 
other class,  in  default  of  assets  in  his  hands, 
is  not  compelled  to  follow  the  heir,  devisee, 
or  special  legatee.  All  creditors  are  placed  on 
an  equal  footing,  and  entire  estate,  real  and 
personal,  is  liable  in  hands  of  executor  to 
charge  of  all  debts. — ^Matter  of  Woodworth,  81 
Cal.   596,  613. 

29.  Marshaling  of  assets. — ^Under  common 
law  where  no  different  order  was  prescribed 
In  the  will,  as  between  executors,  heirs,  and 
devisees,  assets  of  deceased  were  marshaled 
for  purpose  of  paying  debts  in  following  order: 
First,  general  personal  estate — personal  estate 
not  specifically  bequeathed,  or  expressly,  or 
by  implication,  excepted;  secondly,  lands  ex- 
pressly devised  for  payment  of  debts;  thirdly, 
lands  descended  to  the  heir;  and,  fourthly, 
lands  devised;  and  this  order  was  not  dis- 
turbed by  fact  that  lands  devised  were  subject 
to  mortgage  or  en^^umbrance.  The  personal 
estate  was  first  to  be  exhausted  even  for  pay- 
ment of  debts  charged  upon  real  estate  by 
mortgage  or  other  encumbrance  if  debt  so 
charged  was  personal  debt  of  testator,  as  the 
mortgage  was  regarded  as  merely  collateral 
security  for  the  personal  obligation  of  testator, 
and  where  lands  were  devised  expressly  sub- 
ject to  mortgage  the  term  was  considered 
used  as  merely  descriptive  of  encumbered  con- 
dition of  property  and  not  for  purpose  of 
subjecting  devisee  to  burden.  It  required  ex- 
press words  or  an  intent  clearly  manifest  upon 
examination  of  entire  will  to  disturb  this  or- 
der. There  must  have  been  manifest  Intent 
not  merely  to  charge  real  estate  but  to  dis> 
charge  personalty.  This  order  of  resorting  to 
property  for  payment  of  debts  is  adopted  by 
our  statute.^Matter  of  Woodworth,  31  Cak. 
596,   600,   606. 

21.  DELAY  IN  ADMINISHTRATION— Effect 
of — ^Remedr^ — Administrator  has  right  of  pos- 
session and  control  as  against  heirs  during 
administration,  and  it  cannot  be  shown  that 
this  right  to  possession  has  been  lost  because 
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purposes  of  administration  have  been  accom- 
plished, and  estate  Is  ready  for  distribution. 
Ordinarily,  under  such  circumstances,  right  of 
heir  is  to  force  settlement  and  distribution, 
but  he  cannot  oust  executor  from  possession 
because  he  unduly  delays  to  close  administra- 
tion.—Berry  vs.  Eyraud.  184  Cal.  82,  88,  66 
Pac,   Rep.    74. 

22.  DEVISE  MUSIT  BE  SPECIFIC  TO  CUT 
OFF  HEIR.— To  deprive  an  heir  or  distributee 
of  property  which  law  gives  him  in  case  his 
ancestor  dies  intestate,  testator  must  make 
valid  and  effectual  disposition  thereof  to  some 
other  person.  A  mere  direction  to  an  executor 
to  sell  lands  for  purpose  of  paying  legacies. 
or  making  distributions,  does  not  vest  any 
title  to  land  In  executor.  To  cut  off  heir  at 
law,  estate  must  be  devised  expressly  or  by 
implication  to  some  other  person. — Estep  vs. 
Armstrong,  91  Cal.  659,  662,  27  Pac.  Rep.  1091. 
See  Clendenning  vs.  Lanius,  8  Ind.  441,  56  Am. 
Dec   618. 

2S.  DEVISEES  OF  PROCEEDS  OF  SALE 
OP  REMAINDER— Rights  of.— Where  will  de- 
vises life  estate  and  provides  that  upon  ter- 
mination thereof  property  shall  be  sold  and 
proceeds  divided  between  several  beneficiaries, 
they  may,  after  termination  of  life  estate  and 
before  sale  is  made,  elect  to  take  property 
itself  in  lieu  of  proceeds,  and  such  election 
when  manifested  to  executor  would  devest 
him  of  his  power  of  sale,  and  relation  of  bene- 
ficiaries to  land  would  thereafter  be  as  If 
it  had  been  directly  devised  to  them,  but  such 
election  must  be  unanimous  act  of  all  bene- 
ficiaries, and  cannot  be  of  effect  if  any  of 
them  be  under  disability,  as  minors,  incompe- 
tents, etc. — Bank  of  Ukiah  vs.  Rice,  148  Cal. 
265.  271,  76  Pac.  Rep.  1020. 

24.  DEVISEES  AND  HEIRS— Titles  of— 
Distlactlon. — While  upon  death  of  ancestor  his 
title  to  land  descends  to  his  heirs  at  law,  their 
right  thereto  Is  subject  to  administration  of 
his  estate  and  subordinate  to  his  testamentary 
disposition  thereof.  Thus,  where  will  provides 
that  at  expiration  of  life  estate  devised  to 
widow  land  should  be  sold  and  proceeds  di- 
vided between  certain  children,  their  right  to 
land  as  heirs  at  law  is  superseded  by  provi- 
sion of  will,  and  decree  of  court  directing  Its 
sale  and  distribution  of  proceeds.  The  decree 
of  distribution  Is  Judicial  declaration  that  ben- 
eficiaries therein  named  are  absolute  donees 
of  entire  property  In  land  after  termination 
of  life  estate.  By  this  decree  property  is  taken 
out  of  line  of  descent  and  adjudged  to  belong 
to  children  therein  named.  Fact  that  they 
are  also  heirs  at  law  is  mere  Incident  and  does 
not  vary  legal  result.  Their  right  to  property 
as  heirs  at  law  is  terminated  by  decree,  and 
whatever  right  they  have  in  land  is  taken  by 
virtue  of  will  and  not  by  descent.  The  land 
is  not  devised  to  them,  and  even  if  it  should 
be  conceded  that  until  sale  Is  had  by  executor, 
BM  directed  by  decree,  legal  title  will  remain 
in  them  as  heirs  at  law,  it  Is  merely  formal 
and  barren  title  without  any  estate  or  Interest 
In  land  or  right  to  its  possession,  and  is  there- 
fore insulBclent  to  sustain  an  action  for  par- 
tition by  them  as  heirs  at  law  of  testator. — 
Bank  of  UXlah  vs.  Rioa,  liZ  Cal.  265,  271,  7f 
Pac.  Rep.  1080. 


25.  Cpminon-law    mle    does    not    apvly. — In 

this  state,  both  real  and  personal  property 
descends  directly  to  heir,  or  to  beneficiary 
named  In  will,  with  qualified  Tigh^t  in  personal 
representative  who  holds  It  for  purposes  of 
administration  more  like  recelvsr  than  like 
common-law  executor.  Title  is  <«ot  in  him, 
nor  has  he  power  of  disposal  save  by  order 
of  court,  and  therefore  common-law  rule  that 
the  domiciliary  executor  has  power  to  dis- 
pose of  the  personal  estate  wherev^Mr  situated. 
Is  not  in  force  in  this  state,  and  a  foreign 
executor  Is  not  entitled  to  recover  personal 
property  of  estate  situated  here  from  a  local 
administrator  with  the  will  annexed. — Murphy 
vs.  Grouse,  135  Cal.  14,  16,  66  Pac.  Rep.  971. 

26.  EJECTMENT  BY  EXECUTOB— Legal 
title* — Executor  must  have  legal  title  or  right 
to  possession  in  order  to  maintain  ejectment. 
Where  devisees,  with  consent  of  executors,  be- 
came substituted  for  testator  in  proceeding  in 
district  court  to  confirm  Mexican  grant  ^hich 
was  confirmed  to  them,  legal  title  be^iime 
vested  in  them  and  executors  thereby  beo^me 
devested  of  right  of  possession  they  otherir^ee 
would  have  had. — ^Bmerlck  vs.  Penniman,  ** 
Cal.  119.  124. 

27.  Against  heir. — Ejectment  lies  by  execi» 
tor  against  heir  who  has  dispossessed  hlm.- 
Page  vs.  Tucker,  64  Cal.  121,  122. 

28.  EJECTMENT  BY  HEIR  PENDING  AD- 
MINISTRATION  is  maintainable.— McFadden 
vs.  Ellmaker,  52  Cat  848.  350. 

29.  Ejectment  cannot  be  maintained  by  heir 
pending  the  settlement  of  estate,  as  adminis- 
trator has  sole  right  of  possession. — Meeks  vs. 
Klrby,   47  Cal.   168,   169. 

Overroledi  McFadden  vs.  Ellmaker,  62  Cal. 
848,   860. 

Effect   of  direction   for   conversion   Into 

—Direction  in  will  that  lands  be  con- 
verted into  money  does  not  deprive  heir  from 
right  to  maintain  action  of  ejectment,  prior 
to  such  conversion,  as  against  any  party  other 
than  executor  or  administrator. — Estep  vs. 
Armstrong,  91  Cal.  659.  663.  27  Pac.  Rep.  1091. 

81.  Question  of  dobts  Immaterial. — ^Helr  can 
only  maintain  ejectment  against  third  pers6ns, 
not  against  the  executor.  In  such  action  ques- 
tion whether  there  will  be  debts  to  be  paid 
cannot  be  determined,  being  exclusively  with- 
in Jurisdiction  of  probate  court — Page  vs. 
Tucker,  54  Cal.  121,  122. 

82.  Recovery  In.— In  absence  of  any  devise 
of  land,  title  vests  in  heir  on  death  of  ancestor, 
and  heir  may  maintain  action  to  recover  pos- 
session of  it  against  any  person  other  than 
administrator  or  executdr,  and  for  rents,  issues, 
and  profits  thereof. — Estep  vs.  Armstrong,  91 
Cal.  659.  662,  27  Pac.  Rep.  1091. 

88.     EXECUTOR    AS    TRUSTBE—Tltle    of.— 

Under  our  system  there  can  be  no  essential 
difference  between  course  to  be  taken  by  real 
estate  and  that  by  personal  property  of  de- 
cedent, regarding  taking  by  donee  in  character 
of  executor,  or  of  trustee  created  by  will. — 
Morffew  vs.  San  Francisco  &  S.  R.  R.  Co.,  107 
Cal.  587,  694,  40  Pao.  Rep.  810. 

84.  EXECUTRIX  SOLE  I«BGATBE*-Effect 
Of  sale  by.— Where  executrix   is  sole   legatee 
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and  time  for  presentation  of  credltorVi  claim* 
has  expired,  and  she  has  more  than  enou£:h 
money  in  hand  to  pay  all  claims  and  expenses 
of  closlngr  estate,  sale  of  property  by  her, 
althougrh  without  authority  or  ratification  of 
probate  court,  will  be  held  valid  in  equity, 
and  power  of  executrix  to  maintain  ejectment 
for  land  will  be  regrarded  as  terminated.  Such 
action  will  be  considered  as  one  brought  by 
her  solely  In  her  own  interest  for  purpose  of 
avoldingr  her  contract  and  of  defeatingr  rights 
of  her  beneficiary  thereunder. — MoflUtt  vs. 
Rosencrans,  136  Cal.  416,  418,  69  Pac.  Rep. 
I    87. 

35.     EXTBNT  OF  RIGHT  OF  POSSESSION.— 

Both  real  and  personal  estate  of  intestate 
vests  in  heir,  subject  to  lien  of  administrator 
for  payment  of  debts  and  expenses  of  adminis- 
tration, and  with  ri£:ht  in  administrator  of 
present  possession.  This  risht  exists  until 
estate  is  settled  or  delivered  over  to  heirs  by 
order  of  probate  court;  whenever  either  of 
these  events  happens  possessory  right  of  ad- 
ministrator under  statute  terminates. — Meeks 
vs.  Hahn,  20  Cal.   620,  628. 

86.  FRAUDULENT  DEED— Heir  may  sue 
to  set  aside. — Heir  may  maintain  action  to  set 
aside  deed  fraudulently  obtained  from  de- 
ceased, or  fraudulently  altered  by  grantee  so 
as  to  include  more  proDerty  than  was  in- 
tended to  be  conveyed.— McDanlel*  vs.  Pattlson, 
98  Cal.  86,  103,  27  Pac.  Kep.  651,  32  Id.  805. 

37.  Heirs  may  maintain  action  to  set  aside 
deed  made  by  ancestor  upon  ground  that  same 

;  was  procured  by  grantee  therein  by  undue 
influence,     fraud,    etc. — Trubody    vs.    Trubody, 

j    137  Cal.   172,   174,   69   Pac.  Rep.   968. 

<  S8;  Devisee  may  not. — Devisees  cannot  main- 
'  tain  action  to  set  aside  deed  alleged  to  have 
been  procured  from  deceased  by  fraud,  or  to 
have  been  altered  by  grantee  so  as  to  include 
other  property  than  that  intended  to  be  con- 
veyed, and  certainly  not  before  their  status 
as  devisees  has  been  Judicially  fixed  by  pro- 
bate of  will  (Beatty,  C  J.,  dis.  op.).— McDanlel 
vs.  Pattlson,  98  Cal.  86,  108,  27  Pac.  Rep.  661, 
32  Id.  805. 

^9.  FORECLOSURE  OF  MORTGAGE  OF 
DECEASED.— By  sheriff's  deed  under  foreclos- 
ure of  mortgage  given  by  deceased,  purchaser 
•acquires  all  rights  of  deceased  in  property  at 
his  death,  and  nothing  passes  to  heirs  or  de- 
visees.—Dickey  vs.  Gibson,  121  Cal.  276,  278,  53 
Pac.  Rep.  704.  See  Estate  of  Burton,  64  Cal. 
428,  1  Pac.  Rep.  702;  Estate  of  Kimberly,  97 
Cal.  281,  32  Pac.  Rep.  284. 

40.  FOREIGN  ASSETS It  Is  duty  Of  domi- 
ciliary executor  to  gather  in  and  account  for 
foreign  assets  of  deceased  to  extent  of  his 
conscious  ability  to  do  so.  Consequently,  court 
has  corresponding  authority  over  domiciliary 
executor  to  compel  him  to  account  for  wilful 
neglect  to  perform  such  duty.  He  must  col- 
lect and  finally  distribute  foreign  assets,  and 
if  ancillary  appointment  at  situs  be  needful 
or  prudent,  in  order  to  make  title  and  to  collect 
and  realize  such  assets,  principal  representative 
should  perform  ancillary  trust,  or  have  an- 
other perform  it. — Matter  of  Ortix,  86  Cal.  306, 
310,  24  Pao.  Rep.  1034. 


41.  GENERAL  POWERS  OF  EXECUTORS 
REGARDING  PROPERTY.— Executor  or  ad- 
ministrator Is  intrusted  by  law  with  property 
of  others,  and  duty  and  corresponding  power  of 
preserving  estate  results,  necessarily,  from  his 
character  as  trustee.  Thus,  while  generally  he 
has  no  power  to  carry  on  business  of  decedent, 
yet  he  may  do  so.  if  nec«$s8ary,  to  preserve 
property.  He  may  also  spend  money  in  litiga- 
tion, either  to  recover  or  protect  property  of 
estate,  or  for  insurance.  So,  though  generally 
he  may  not  spend  money  in  erection  of  a  new 
building,  yet  he  may  expend  it  in  repairs  to 
any  extent  necessary  to  preserve  property,  and 
in  cases  that  may  be  readily  imagined,  power 
to  repair  might  extend  even  to  erection  of  new 
building,  as,  e.  g.  in  case  of  necessary  out- 
house destroyed  by  fire,  or  of  land  paying  large 
rental,  on  which  building  has  been  destroyed 
by  fire,  or  decayed  so  as  to  be  no  longer  avail- 
able, and  where  new  building  could  be  paid  for 
in  very  short  time  out  of  rental..  In  fine,  gov- 
erning principle  is,  subject  to  contingency  of 
expenses  being  disallowed  by  court,  that  he 
may  do  whatever  is  necessary  for  preservation 
of  property  of  estate,  and  specific  character  of 
act  done  is  altogether  immaterial.  Hence,  neces- 
sarily, his  power  must  extend  to  preservation 
of  property  by  paying  off  liens  existing  on  it 
when  necessary,  as  in  cases  of  taxes,  tax  sales, 
etc.,  or  of  cattle  or  horses  impounded  and  held, 
for  expense  of  pasturage.  That  this  is  inten- 
tion of  law  appears  very  plainly  from  provisions 
of  59  1577,  1578  post,  where  provision  is  made 
for  payment  by  administrator  of  liens  or  mort- 
gages on  realty  of  estate. — Estate  of  Freud, 
131  Cal.  667,  671,  63  Pac.  Rep.  1080. 

See  People  vs.  Olvera,  43  Cal.  492,  494;  Es- 
tate of  Moore,  72  Cal.  335.  342,  13  Pac.  Rep. 
880;  Estate  of  Rose,  80  Cal.  166,  22  Pac.  Rep. 
86;  Burnett  vs.  Lyford,  93  Cal.  114,  118.  28  Pac 
Rep.  855;  Weinreich  vs.  Hensley,  121  Cal.  647, 
657,  64  Pac.  Rep.  254;  Estate  of  Armstrong,  125 
Cal.  603,  605,  68  Pac.  Rep.  183. 

42.  JUDGMENT  AGAINST  HEIR— Lien  at- 
taches.—Title  of  ancestor  vests  in  heir  or  de- 
visee at  his  death  subject  to  right  of  possession 
of  administrator  for  purposes  of  administra- 
tion, and  therefore  where  Judgment  is  ren- 
dered against  devisee  of  real  property  pending 
administration  of  donor's  estate,  lien  of  Judg- 
ment attaches  and  continues  for  statutory 
period,  and  grantee  of  such  devisee  takes  prop- 
erty subject  to  such  lien  to  same  extent  as  it 
would  have  been  subject  to  lien  had  no  trans- 
fer been  made. — Martinovlch  vs.  Marsicano,  137 
Cal.  354,  356,  70  Pac.  Rep.  459. 

43.  LEGISLATIVE  POWER  OVER  VESTED 
PROPERTY. — Property  in  real  estate  vests  in 
heirs  at  death  of  ancestor  subject  only  to  pay- 
ment of  debts  and  such  statutory  charges  aA 
may  then  exist.  They  have  right  to  dispose 
of  their  own  property,  and  legislature  has  no 
power  to  provide  for  sale  by  executor  or  ad- 
ministrator solely  for  benefit  of  heirs  by  enact- 
ment subsequent  to  vesting  of  their  rights. — 
Estate  of  Packer,  125  Cal.  396,  899,  73  Am.  St. 
Rep.  68,  58  Pac.  Rep.  59;  Estate  of  Newlove, 
142  Cal.  377,  75  Pac.  Rep.  1083. 

44.  LIENS  I  PAYMENT  OF  —  Redemption 
from. — Executor  may  use  money  of  estate  In 
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hit  hands  for  purpose  of  paying  off  Hens  where 
necessary  to  preservation  of  property  and  may 
redeem  property  from  Hen  of  mortsrase  grlven 
by  deceased,  thougrh  not  presented  as  claim 
against  estate.— Estate  of  Freud,  181  Cal.  667, 
€71,  63  Pac.  Rep.  1080. 

45.  LIFE  INSURANCE— Veatlng  la'  <aegal 
keirs.** — Beneficiary  named  in  poHcy  of  Hfe  in- 
surance, although  insured  pays  premium  and 
keeps  policy  in  his  exclusive  possession,  ac- 
quires vested  and  irrevocable   Interest  in   the 

.  policy  which  he  may  keep  alive  for  his  own 
benefit,  and  this  doctrine  is  applicable  to  case 
In  which  designated  beneficiaries  are  "legal 
heirs**  of  person  effecting  Insurance,  and  inter- 
est vests  in  legal  heirs  then  living,  or  that  may 
be  subsequently  born,  in  same  manner  as  if 
they  had  been  specifically  designated  by  name. 
—Yore  vs.  Booth,  110  Cal.  288,  240,  42  Paa  Rep. 
808. 

DlBtlBguIahed  Int  Blstate  of  Miller,  121  Cat. 
353,  364,  63  Pac  Rep.  906. 

46.  Insurance  policy  payable  to  "legal  heirs" 
vests  in  heirs  of  deceased  in  the  same  manner 
as  if  they  had  been  designated  by  name. — Wei- 
aert  vs.  Muehl,  81  Ky.  336. 

47.  Vesta  In  heir,  not  In  administrator. — 
Money  due  on  insurance  policy  is  personalty, 
and  under  our  system  descends  to  heirs  with 
special  interest  In  administrator,  and  adminis- 
trator or  executor  is  not,  as  at  common  law, 
beneficiary  of  all  policies  payable  to  insured. — 
Estate  of  Miller.  121  Cal.  363,  354,  53  Pac.  Rep. 
906. 

4&     SUBJECT    TO    ADMINISTRATION.— The 

proceeds  of  Insurance  policy  on  life  of  insured, 
payable  to  his  estate  or  to  his  heirs,  executors 
'  or  administrators,  must  be  collected  and  admin- 
^  istered  upon  by  personal  representative,  and, 
although  set  apart  under  statute,  money  is  ad- 
ministered upon,  and  until  so  set  apart  is  part 
of  estate.  Order  setting  It  apart  is  species  of 
distribution.— Estate  of  Miller,  121  Cal.  363, 
365,  63  Pac.  Rep.  906. 

4«.  MONEY  GIVEN  IN  TRUST.— Money  given 
by  deceased  to  person  to  be  given  a  third  per- 
son In  case  of  his  death  does  not  vest  in  such 
person  and  may  be  recovered  by  administrator 
or  executor  as  part  of  assets  of  estate. — De- 
martinl  vs.  Allegrettl,  146  CaL  214,  218,  79  Paa 
Rep.  871. 

50w  MONEY  GIVEN  WIDOW.r— A  sum  of 
money  equal  to  two  months'  salary  of  deceased 
paid  his  widow  by  his  employer,  not  for  ser- 
vices rendered  by  him,  but  an  amount  equal  to 
that  which  he  would  have  earned  had  he  lived 
and  continued  in  employment  for  two  months 
after  his  death,  is  nol  part  of  his  estate,  but 
gift  to  widow,  and  order  compelling  her  as  ad- 
ministratrix to  account  for  same  is  erroneous. — 
Estate  of  Stevens,  83  Cal.  322,  325,  17  Am.  St. 
Rep.  252.  23  Pac.  Rep.  379. 

51.  MORTGAGEE  OF  PERSONAIi  PROP- 
ERTY— Rlffhts  of. — ^Death  of  mortgager  does 
not  affect  rights  of  mortgagee  under  chattel 
mortgage  to  take  possession  of  property  in  case 
default  be  made  In  any  payment  where  such 
right  Is  given  by  mortgage,  and  executor  of 
mortgager  has  no  new  rights  to  property  or  to 
possession   of  It  that  were   not  In   mortgager 


In  his  lifetime.  He  Is  therefore  liable  as  for 
conversion  of  property  if  he  dispose  of  it 
after  demand  by  mortgagee. — Mathew  va 
Mathew,  138  Cal.  334.  337,  71  Pac.  Rep.  344. 

Oa.     MORTGAGEE  OF  HEIR — ^Foreclosure  by. 

— On  death  of  testator  devisee  may  take  vested 
future  Interest  in  lands  of  deceased,  and  In 
such  case  same  Is  subject  to  be  transferred  or 
encumbered  by  him  in  like  manner  as  if  It 
were  an  estate  in  possession.  He  may  mort- 
gage the  same,  but  upon  sale  to  satisfy  mort- 
gage purchaser  will  take  only  share  and  In- 
terest in  property  which  but  for  mortgage  and 
foreclosure  mortgager  would  have  taken. — 
Dunn  vs.  Schell,  122  Cal.  626,  627,  66  Pac.  Rep. 
695. 

6S.  ORIGIN  OF  TITLE  OF  HEIRS.— Title  of 
heirs  does  not  originate  in  decree  of  distribu- 
tion but  comes  from  their  ancestor  on  his 
death.  Settlement  of  estate  in  probate  court 
ahd  decree  of  distribution  serve  only  to  re- 
lease property  from  conditions  to  which  as 
estate  of  deceased  person  It  was  subject. — 
Bates  vs.  Howard,  105  Cal.  173,  183,  88  Pac. 
Rep.  716. 

54.  PARTIES  TO  EJECTMENT  SUIT.— While 
administrator  or  executor  is  entitled  to  pos- 
session of  real  estate  of  his  decedent  for 
certain  purposes,  even  as  against  heirs  or  de- 
visees, title  to  land  is  vested  in  latter,  subject 
to  former's  lien  for  payment  of  debts  and  ex- 
penses of  administration,  and  under  this  sec- 
tion and  5 1581  post  possession  of  executor 
Is  that  of  heir  or  devisee,  and  as  against  third 
persons  latter  can  maintain  an  action  of  eject- 
ment as  well  as  former. — Colton  vs.  Onderdonk, 
69  Cal.  166,  158,  10  Pac.  Rep.  395. 

65.  PARTITION— Executor  cannot  maintain. 
—It  is  universally  held  that  administrator  has 
no  such  interest  in  land  as  entitles  him  to  in- 
stitute partition  proceedings,  unless  power  is 
expressly  given  him  by  statute,  and  in  this 
state  no  such  power  is  conferred. — Ryer  vs. 
Fletcher  Ryer  Co.,  126  Cal.  482,  485,  68  Pac. 
Rep.  908. 

50.  Case  limited. — Language,  of  Bath  vs. 
Valdez,  70  Cal.  350,  11  Pac.  Rep.  724,  to  effect 
that  administrator  may  maintain  action  of  par- 
tition, was  clearly  obiter  dictum,  as  no  such 
question  was  in  any  way  at  issue. — Ryer  vs. 
Fletcher  Ryer  Co.,  126  Cal.  482,  486,  68  Pac. 
Rep.  908. 

67.  PARTNERSHIP— Accounting  munt  be 
with  cxeentor. — Suit  for  accounting  against 
surviving  partner  should  be  brought  by  per- 
sonal representative  and  not  by  heir,  as  sur- 
viving partner  is  required  to  account  not  with 
heir  but  with  executor  or  administrator,  and 
therefore  correlative  of  that  duty  is  right  of 
personal  representative  who  Axes  person  in 
whom  right  of  action  exists. — Robertson  vs. 
Burrell,  110  Cal.  668,  574,  42  Pac.  Rep.  1086. 

58.  PARTNERSHIP  PROPERTY.  —  Assets 
which  -pass  to  administrator  consist  of  Indi- 
vidual estate  or  property  of  deceased,  and 
assets,  credits,  etc.,  of  partnership  of  which 
deceased  was  sole  surviving  member  do  not 
become  confused  or  merged  with  assets  of 
estate,  but  continue  their  separate  existence. — 
Theller  vs.  Such,  67  Cal.  447,  469. 
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59.  ^PBRSOBTAIiTT— TlUe  of  admlnlstnitor 
— Power  of  male, — Executor  or  administrator 
bas  no  more  rlffht  to  sell  personalty  than  he 
has  to  sell  realty,  unless  it  be  necessary  for  Its 
preservation  or  to  pay  debts  or  expenses  of 
administration.  He  is  no  more  owner  of  per- 
sonalty than  of  realty. — ^Estate  of  Woodworth, 
31  CaL  696,  €06. 

60.  PliBADING — Capacity  to  ■«€.— In  com- 
plaint by  administrator,  allegation  that  he  is 
such  administrator  is  essential,  and  where  com- 
plaint is  unverified  is  put  in  issue  by  general 
denial.— Pennle  vs.  Hildreth,  81  Cal.  127,  131, 
22  Pac.  Rep.  898. 

61.  Complaint  by  special  administrator  is 
sufficient  as  against  demurrer  if  it  does  not 
appear  on  face  thereof  that  plaintiff  has  not 
legal  capacity  to  sue,  and  omission  of  allega- 
tion that  he  had  such  capacity  can  only  be 
taken  advantage  of  by  answer. — Miller  vs. 
Luco,  80  Cal.  257,  260,  22  Pac.  Rep.  195. 

9SL  PRESERVATION  OF  PROPERTY  — 
Heirs  entitled  to  as  received.— Possession  of 
administrator  does  not  devest  heirs  or  devisees 
of  the  lee.  His  possession  is  for  heirs  or  de- 
visees who  are  owners  and  seized  in  fee,  sub- 
ject to  temporary  right  of  administrator  to 
possession,  and  subject  to  definite  statutory 
authority  and  powers  of  sale  given  administra- 
tor. The  administrator  performs  his  trust 
when  he  carefully  preserves  property  and  de- 
livers it  over  to  heirs  or  devisees  with  such 
title  as  deceased  had  at  his  death,  whether  it 
be  estate  in  fee  for  life  or  for  years;  whether 
it  be  entire  fee  or  an  undivided  interest  as 
tenant  in  common,  it  should  follow  same  rule 
and  after  administration  go  to  its  rightful 
owners. — Ryer  vs.  Fletcher  Ryer  Co.,  126  Cal. 
482.  484,  58  Pac.  Rep.  908. 

68.  PRIVITY  OP  ESTATE  OF  ADMINIS- 
TRATOR AND  HEIR.— Administrator's  posses- 
sion and  title  are  not  adverse  to  heir,  and  so 
far  as  any  but  creditors  are  concerned  heir  in 
whom  title  vested,  subject  only  to  right  of 
administrator  to  dispose  of  land  to  pay  debts, 
has  right  to  title  and  possession  and  right  to 
maintain  an  action  to  recover  possession  as 
against  any  one  except  administrator.  The 
administrator  is  In  privity  when  he  represents 
heirs  and  creditors  in  Judgment  In  ejectment 
recovered  by  or  against  heir  and  those  claim- 
ing under  him.  A  Judgment  recovered  by  ad- 
ministrator will  inure  to  benefit  of  one  to 
whom  heir  has  conveyed  prior  to  recovery  of 
such  Judgment. — Spotts  vs.  Hanley,  86  Cal.  156, 
167,  24  Pac.  Rep.  788. 

64.  PUBIilC  ULND  filed  on  by  pre-emp- 
tioner  is,  prior  to  payment,  no  part  of  his 
estate,  and  rights  given  thereby  would,  in 
absence  of  statute,  lapse  with  his  death  and 
lands  be  open  to  entry  by  any  one.  By  section 
2269  R.  S.  U.  S.,  it  is  provided  that  patent  may 
issue  to  heirs,  and  in  such  case  they  take  title, 
not  by  descent  from  their  ancestor,  but  by  con- 
veyance directly  from  United  States  by  virtue 
of  privilege  given  them  by  statute.  The  land 
is  not  part  of  estate  of  deceased  and  is  not  sub- 
ject to  devise  by  him,  nor  can  it  be  sold  in 
satisfaction  of  bis  debts,  nor  for  expenses  of 
administration.     It   is    not  subject   to   probate 


Jurisdiction  of  superior  court,  and  is  not  af- 
fected by  decree  of  distribution  made  by 
that  court.— Wittenbrock  vs.  Wheadon,  128  Cal. 
150,  152,   60  Pac.  Rep.   664. 

66.  Q,UIET  TITLE — Administrator  has  anfli- 
cient  Interest  to.— Action  to  quiet  title  may  be 
brought  by  administrator,  he  having  right  of 
possession  and  therefore  sufficient  interest  in 
property  to  maintain  action  under  {738  ante. — 
Pennle  vs.  Hildreth,  81  Cal.  127.  180,  22  Pac. 
Rep.  898. 

66.  Devlaees  may  claim  title. — In  action  to 
quiet  title  it  is  error  to  strike  out  as  sham 
answer  of  defendants  claiming  as  devisees  un- 
der valid  will  denying  plaintifTs  interest  In 
property. — ^Toland  vs.  Toland,  128  Cal.  140,  144, 
55  Pac.  Rep.  681. 

67.  Grantee  of  devlaee  may  maintain  aetlon 

to  quiet  title  to  his  Interest  in  the  real  prop- 
erty of  deceased  as  against  any  person  except 
executor  or  administrator,  although  adminis- 
tration of  estate  be  pending  and  unsettled. — 
Jordan  vs.  Fay,  98  Cal.  264,  266,  33  Pac.  Rep. 
96. 

68.  Helra  may  maintain  action.— Heirs  may. 
in  their  own  name,  maintain  or  defend  action 
to  quiet  title  to  land  without  Joining  admin- 
istrator of  their  ancestor's  estate,  and  though 
action  has  been  dismissed  as  against  adminis- 
trator it  does  not  affect  rights  of  heirs  as  par- 
ties thereto. — ^Tryon  vs.  Huntoon;  67  Cal.  325, 
329,  7  Pac.  Rep.  741. 

60.  REAL  ESTATE  AC4^UIRED  BY  ADMIN- 
ISTRATOR in  satisfaction  of  Judgment  is  re- 
garded as  personal,  and  heirs  do  not  take  title 
thereto.— Weir  vs.  Bagby  (Kan.  Oct  7,  1906). 
82  Pac.  Rep.  586. 

70.  RECOVERY  BY  ADMI^TISTRATOR— 
Showing  necessary. — Administrator  is  entitled 
to  absolute  possession  of  all  personal  prop- 
erty of  estate  and  may  recover  same  without 
showing  property  to  be  necessary  for  satisfac- 
tion of  claims  against  estate.— Horton  vs. 
Jack.  116  Cat.  29,  84.  46  Pac.  Rep.  920. 

71.  REMOVAL  FROM  OFFICE  OF  EXECTI- 
TOR. — By  removal  from  office  of  executor  he 
is  as  completely  separated  from  business  of  es- 
tate as  if  he  had  been  dead,  and  has  no  right 
to  appear  in  or  be  party  to  suit  which  law 
confided  to  repre'sentative  of  deceased. — Taylor 
vs.  Savage,  42  N.  S.  (1  How.)  282.  bk.  11  Ed.  182. 

72.  RENTS — Heir  not  entltted  to  recover.— 

While  title  to  real  estate  rests  in  heir  at  death 
of  ancestor  and  he  has  right  to  rents  and 
profits  arising  from  it  from  that  time,  right 
is,  however,  subject  to  right  of  executor  to  pos- 
session of  land  and  to  receive  rents  and  profits 
thereof  until  the  settlement  of  estate  or  until 
property  delivered  to  heir  by  order  of  probate 
court,  and  action  by  him  to  recover  such  rents 
received  by  executor  prior  to  distribution  does 
not  lie.— Washington  vs.  Black,  83  Cal.  290.  298, 
23  Pac.  Rep.  800. 

78.     RENTS   OF   REAL  ESTATE— Title   to.^ 

From  rule  as  to  marshaling  of  assets  for  pay- 
ment of  debts  it  does  not  follow  that  as  be- 
tween general  legatee  of  personal  estate  and 
heir  or  devisee  of  real  estate  that  rents  of  real 
estate  subsequent  to  death  of  deceased  do  not 
belong  to  devisee.    On  contrary,  it  would  seem 
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to  follow  that  as  title  to  real  estate  vests  in 
the  devisee  at  the  moment  of  death,  subject 
only  to  payment  of  debts  in  order  prescribed, 
rents  would  belong  to  owner  subject  to  pay- 
ment of  debts  in  same  order,  and  this  is  case 
unless  there  is  some  other  provision  on  ques- 
tion* that  is  to  say,  rents  of  real  estate  ace  ru- 
ms subsequent  to  death  of  testator  should,  for 
purpose  of  marshaling  of  assets  for  payment 
of  debts,  be  regarded  as  belonging  to  realty 
from  which  they  are  derived. — £8tate  of  Wood- 
\  worth,  31  Cal.  696,  606. 

I  74.  RESPAIR  OF  BUIIiDIlfGS— Rccoastrae- 
I  tioB. — Where  property  of  estate  is  in  such  con- 
dition as  to  be  untenantable,  and  repairs  thereof, 
without  practical  reconstruction  of  building, 
are  prohibited  by  Are  ordinances  of  city,  execu- 
tor will  be  allowed  for  such  reconstruction  as 
for  necessary  repairs  to  building. — Estate  of 
Cloa,  110  Cal.  494,  600.  42  Pac.  Rep.  971. 

78.  Order  of  eovrt^ — Expenditure  for  repairs 
to  property  of  estate  need  not  be  under  order 
of  court,  although  it  is  better  practice  to  pro- 
cure order  authorising  same  before  making 
expenditure.— Estate  of  Glos,  110  Cal.  494,  602, 
42  Pae.  Rep.  971. 

70.     POWER    GrVBN    IN    WIIilr-TITLB    OF 

EXECUTOR.— Provision  in  will  for  sale  of 
land  and  direction  that  upon  sale  legacy  be  paid 
in  full  does  not  create  trust  in  relation  to  land 
and  does  not  vest  title  in  executors.  Title 
in  such  case  vests  in  heirs  until  devested  by 
sale  confirmed  by  court. — Bennalack  vs.  Rich- 
ards, 116  CaL  406,  410,  48  Pac.  Rep.  622. 

77.  SEPARATE  AND  COMMUNITY  PROP- 
ERTY— Admialstratlon  on. — Whenever  husband 
dies  possessing  both  separate  and  community 
property,  both  pass  into  his  estate  for  pur- 
poses of  administration  and  distribution,  and 
final  account  does  no  more  than  declare  such 
property  is  in  estate.  It  probably  would  not 
determine  distinctive  characters  and  amounts 
of  property,  but  leave  that  for  reception  of 
evidence  under  petition  for  distribution.  Upon 
other  hand,  where  wife  dies,  no  administration 
at  law  la  to  be  had  upon  any  but  her  separate 
property,  and  therefore  it  may  well  be  argued 
that  final  account  decreeing  that  such  and  so 
much  property  is  in  hands  of  representative 
for  distribution,  is  an  adjudication  between  the 
representative  and  heirs  and  devisees  fixing 
status  and  character  of  property. — ^Estate  of 
Young,  12S  Cal.  887,  846,  65  Pac.  Rep.  1011. 

78.  SPECIAL  ADMINISTRATOR— May  Join 
with  heirs  in  action  to  quiet  title. — ^Miller  vs. 
Luco.  80  CaL  267,  260,  22  Pac.  Rep.  196. 

7S.  STATUTE  IN  FORCE  AT  DEATH  OF 
INTESTATE  CONTROLS  rights  of  heirs.— Mat- 
ter of  Porter.  129  Cal.  86,  88,  79  Am.  St.  Rep. 
78.  61  Pac  Rep.  669. 

m.     STATUTE     OF     LIMITATIONS  —  Rma 
■  sgalAst    right   of   possession    of   administrator 

same  as  against  any  other  person,  hence  ao- 
'  tlon  of  ejectment  by  administrator  is  barred 
by  five  years*  adverse  possession  in  defendant. — 
Webb  vs.  Winter,  136  CaL  466,  467,  67  Pac  Rep. 
(9L 

8L  TEST  OF  RIGHT  OF  ACTION*— Sole  test 
of  administrator's  right  of  action  Is  right  of 
estate  to  possession  of  property.    If  right  ex- 


ists, then  right  of  action  exists,  and  it  will 
make  no  difCerence  if^  in  order  to  recover  prop- 
erty  to  possession  of  which  estate  is  entitled, 
it  should  become  necessary  to  cancel  voidable 
deed  or  otherwise — according  to  equity  prac- 
tice—to dispose  of  outstanding  legal  title.  It 
is  made  duty  of  executor  or  s^dministrator  to 
reduce  estate  of  deceased  into  possession,  and 
he  is  entitled  to  possession  of  all  real  and  per- 
sonal estate  of  deceased,  therefore  it  follows 
under  maxim  ubi  jus  ibi  remedium  that  his 
rights  of  action  must  be  commensurate  with 
right  and  duty  Imposed  upon  him  by  statute. 
To  deny  remedy  is  to  deny  right  and  thus  nul- 
lify statute.  Hence  executor  or  administrator 
may  maintain  action  necessary  to  protect  his 
possession  or  to  reduce  into  possession  prop- 
erty of  estate  held  by  others.  In  application 
of  this  rule  difference  between  legal  and  equi- 
table estates  Is  of  no  practical  importance 
They  are  both  estates  originating  by  law  and 
held  under  law,  and  in  that  sense  legal  estates. 
—Collins  vs.  O'Laverty,  186  CaL  81,  34,  68  Pac. 
Rep.  327. 

82.  TIME  AT  WHICH  TITLE  TESTS— Ua- 
bUlty  of  debts.— This  section  does  not  make  any 
change  in  order  in  which  property  shall  be 
applied  in  payment  of  debts.  Title  vests  in 
heirs  at  moment  of  death,  subject  only  to  Hen 
of  executor  or  administrator  for  payment  of 
debts  and  expenses  of  administration  with 
right  of  present  possession,  which  continues 
until  estate  is  settled  or  property  delivered  to 
parties  entitled  thereto  by  order  of  court. — 
Estate  of  Wood  worth,  81  Cal.  696,  604. 

85.  TIME  OF  DEATH— Right  of  possession 

Is  as  of. — ^At  common  law  title  of  personal  es- 
tate vested  In  administrator  by  relation  as  of 
time  of  death  of  testator,  and  under  our  sys- 
tem administrator's  control  of  property  ex- 
tends back  to  same  point  of  time,  and  he  Is 
deemed  in  .law  to  have  possession  or  to  be 
entitled  to  possession  of  personal  estate  from 
time  of  decedent's  death.— Jahns  vs.  Nolting,  29 
Cal.  607,  610. 

84.     TITLE    OF    ADMINISTRATOR.— Strictly 

speaking  perhaps  legal  title  to  even  personal 
estate  of  decedent  does  not  vest  in  administra- 
tor under  our  system,  but  special  property  In 
real  estate  does  vest  in  him  charged  with  trust 
not  only  to  pay  debts  but  from  nature  of  trust* 
and  his  representative  capacity  to  do  such  acts 
in  carrying  out  contracts  of  deceased  as  law 
Imposes  upon  him  duty  to  perform. — Janin  vs. 
Browne,  69  Cal.  87,  46. 

8B.  TRESPASS — ^Devisee  may  malBtalm  ae- 
tlon.^ — ^Devisee  being  in  possession  pending  ad- 
ministration of  estate  may  maintain  action  for 
damages  to  freehold  committed  by  trespassers. 
— Colton  vs.  Onderdonk,  69  Cal.  166,  168,  10  Pac. 
Rep.  896. 

86.  Ezeevtor  nay  nalntala. — ^Where  execu- 
trix is  also  devisee  of  real  property  she  may 
maintain  action  for  damages  to  freehold.  It 
is  immaterial  in  which  capacity  she  sues,  for 
Judgment  as  devisee  would  be  bar  to  her  re- 
covery for  same  cause  of  action  in  capacity  of 
executrix.  And  as  to  what  she  might  do  with 
money  recovered  In  this  action  in  accounting 
to  probate  court  is  no  concern  of  defendant  in 
such  action,  he  being  mere  trespasser  and  not 
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creditor  of  estate,  as  having  once  paid  amount 
recovered  in  capacity  In  which  the  plaintiff 
sued  his  responsibility  would  cease.  —  Colton 
vs.  Onderdonk,  69  Cal.  166,  168,  10  Paa  Rep. 
395. 

87.  TROVER — Admlniatrator  mar  nalntalB. 

— Administrator  has  special  property  in  per- 
sonal estate  sufficient  to  maintain  trover 
against  person  who  after  death  of  deceased 
and  before  issuance  of  letters  of  administra- 
tion converts  the  same. — Jabns  vs.  Noltins,  29 
Cal.  607,  611. 

88.  TRUST — Action      to      enforce — ^Partteo. — 

Heirs  and  not  administrators  are  proper  par- 
ties to  bring  action  to  enforce  trust  and  compel 
conveyance  of  legal  title. — Janes  vs.  Throck- 
morton, 67  Cal.  368.  387. 

See  Collins  vs.  O'Laverty,  136  Cal.  81,  88,  68 
Pac.  Rep.  327. 

89.  Legal  title  to  real  estate  does  not  vest 
in  administrator,  and  therefore  prior  to  amend- 
ment of  1896  to  section  1862  post  he  could  not 
maintain  action  to  compel  conveyance  of  legal 
title  of  property  to  him,  in  performance  of 
trust  of  which  deceased  was  beneficiary. — 
Janes  vs.  Throckmorton,  67  Cal.  368,  387. 

See  Collins  vs.  O'Laverty,  136  Cal.  31,  83,  68 
Pac.  Rep.  327. 

'90.  Administrator  not  being  entitled  to  legal 
title  of  real  property,  but  only  to  right  of  pos- 
session, title  vesting  in  heir,  he  could  not  prior 
to  amendment  of  S  1582  post  in  1896  bring  action 
to  compel  conveyance  of  legal  title  to  him  in 
enforcement  of  trust. — Janes  vs.  Throckmorton, 
57  Cal.  368,  887. 

91.  Heir,  suing  in  behalf  of  himself  and  all 
other  heirs,  may  maintain  action  to  enforce 
constructive  trust  arising  by  operation  of  law 
and  to  set  aside  certain  transfers  of  property 
by  decedent. — Kimball  vs.  Tripp,  186  CaL  631, 
636,  69  Pac.  Rep.  428. 

02.     TRUST     PROPBRTT  —  Administrator's 


title — Action  for. — Administrator  is  entitled  to 
possession  of  all  decedent's  estate  for  purposes 
of  administration  and  payment  of  debts  and  for 
such  purposes  has  a  lien  thereon,  but  this  re* 
lates  to  estate  of  decedent  and  not  to  that 
which  he  held  in  trust  for  others,  of  whlcli 
he  was  owner  of  but  a  moiety.  Where  prop- 
erty was  purchased  in  name  of  deceased  witli 
funds  furnished  one  half  by  himself  and  one 
half  by  his  wife,  she  may  maintain  action 
against  administrator  or  heirs  for  her  portion 
thereof,  although  she  permitted  property  to 
stand  in  her  husband's  name  and  to  be  dealt 
with  by  him  as  his  own  and  receive  credit  ex- 
tended him  upon  faith  of  his  ownership  of 
such  property,  as  neither  administrator  nor 
creditors  stand  in  relation  of  purchaser  or 
mortgagee  of  property. — Murphy  vs.  Clayton, 
113  Cal.  168,  167,  46  Paa  Rep.  267,  and  cases 
there  cited. 

»S.  VACANCY  IN  ADMINISTRATION— Rl^ht 
ef  possession. — On  death  of  ancestor  title  to 
real  estate  vests  in  heir  subject  to  right  of 
possession  of  administrator  or  executor  to  pos- 
session for  payment  of  debts  and  purposes  of 
administration.  Where  court  has  regularly 
granted  letters  testamentary  or  of  administra- 
tion, and  has  acquired  Jurisdiction  over  admin- 
istration of  estate,  temporary  vacancy  in 
office  of  executor  or  administrator  does  not 
give  to  heir  right  of  possession  of  property. 
Such  rule  would  lead  to  great  perplexity,  for  on 
appointment  of  new  administrator  or  executor 
he  would  be  entitled  to  possession  and  all 
rents  and  profits  during  vacancy.  Court  has 
ample  power  during  vacancy  to  protect  estate 
by  appointment  of  special  administrator. — 
Chapman  vs.  Hollister,  42  Cal.  462,  463. 

• 

04.  VOID  PROBATE  PROCEEDINGS  CAN- 
NOT PREVENT  RECOVERY  BY  HEIR  of  pos- 
session of  interest  in  property  as  against  any 
person  except  administrator. — Phelan  vs.  Smith, 
100  Cal.  168,  168,  34  Pac.  Rep.  667. 


§1453.  EXECUTOR  OB  ADMINISTBATOB  TO  DELIVEB  BEAL  ESTATE 
TO  HEIBS  OB  DEVISEES,  WHEN.  Unless  it  satisfactorily  appear  to  the  court 
that  the  rents,  issues,  and  profits  of  the  real  estate  for  a  longer  period  are  necessary 
to  be  received  by  the  executor  or  administrator,  wherewith  to  pay  the  debts  of  the 
decedent,  or  that  it  will  probably  be  necessary  to  sell  the  real  estate  for  the  pay- 
ment of  such  debts,  the  court,  at  the  end  of  the  time  limited  for  the  presentation 
of  claims  against  the  estate,  must  direct  the  executor  or  administrator  to  deliver 
possession  of  all  the  real  estate  to  the  heirs  at  law  or  devisees. 

History:     Enacted  March  11,  1872;  amended  April  16,  1880,  Code  Amdta.  1880 
(C.  C.  P.  pt.),  p.  85. 


1, 2.  Applied,  cited,  coostnied,  referred  to. 

3.  Mortgage  debt — Application  of  rent. 

4.  Bents  part  of  general  aasets. 

1.  APPLIBD,  CITED,  COIfSTRUBD,  RB- 
FERRESD  TO,  etc. — 1.  Code  section.— Theller  vs. 
Such,  67  Cal.  447,  459  (cited);  Spotts  vs.  Han- 
ley,  86  Cal.  166,  167,  24  Pac.  Rep.  738  (referred 
to);  Morffew  vs.  San  Francisco  &  S.  R.  R.  Co., 
107  Cal.  687,  694,  40  Pac  Rep.  810  (referred  to); 
Moffltt  vs.  Rosencrans.  136  Cal.  416,  419,  69  Paa 
Rep.  87  (referred  to). 

a.    Same— a*  Probate  Aet    1 114.^— Myen    ys. 


Mott,  29  Cal.  861.  372  (referred  to);  Jahns  vs. 
Noltlnff,  29  Cal.  607,  614  (cited). 

S.     MORTGAGE   DEBT— Application   of  rent. 

— ^Debt  secured  by  mortgrage  is  not  all  payable 
out  of  rents  of  mortgraged  premises,  such  rents 
not  being  in  the  first  instance  considered  per- 
sonal property  in  the  hands  of  executor. — 
Estate  of  Woodworth,  81  Cal.  696,  616. 

4.  RENTS  PART  OF  GENERAIi  ASSETS.-- 
Rents  of  mortgaged  property  are  not  part  of 
proceeds  of  property  as  term  is  used  in  8  1644 
post,  but  are  general  aaseta  of  estate  and  own- 
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er  of  mortirase  has  no  Hen  upon  them  and  is  Am  to  title  to  rents  of  property  of  deeeaaedy 

not  preferred  creditor  with  relation  thereto.—       see  ante  9  1462  and  note  pars.  73,  73. 
Bstate  of  McDougald,  146  Cal.  196,  200,  79  Pao. 
Rep.  876. 


ABTICtB  n. 

BlCBBZZLiEaffBSNT  AND   SURRBNDBR  OF  PROPE2RTT  OF  THB   BSTATID. 

1 1468.    Embezzling  estate  before  grant       8  1460.    Befnsal  to  obey  citation,  penalty  f or,  and  for  em- 
of  letters  testamentary.  bezzlement.    May  be  compelled  to  disclose  b^ 

i  1459.     Citation  to  persons  suspeeted  to  imprisonment.    Liable  for  double  damages. 

have  embezzled  estate,  ete.  8  1461.    Persons  intrusted  with  estate  of  decedent  may 

be  cited  to  account. 

§1458.  EMBEZZLDTO  ESTATE  BEFORE  GBAMT  OF  LETTERS  TESTA- 
KENTABY.  If  any  person  before  the  granting  of  letters  testamentary  or  of 
administration^  embezzles  or  alienates  any  of  the  moneys,  goods,  chattels,  or  eiSects 
of  a  deeedent,  he  is  chargeable  therewith,  and  liable  to  an  action  by  the  executor 
or  administrator  of  the  estate,  for  double  the  value  of  the  property  so  embezzled 
or  alienated,  to  be  recovered  for  the  benefit  of  the  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  8  116  Probate  Act; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  209,  act  held  unconstitutional,  see  history,  8  5  ante. 


1,8.  Applied,  cited,  constraed,  referred  to. 

3.  Embezzlement—Definition. 

4.  Extent  of  power. 

5.  Validity  of  seetion. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FiSKRED  TO,  etc. — 1.  Code  seetion. — Rosenberg 
vs.  Frank,  68  Cal.  887,  416  (referred  to);  Mes- 
mer  vs.  Jenkins,  61  Cat  161,  164  (cited);  Levy 
vs.  Superior  Court,  105  Cal.  600,  606,  607,  608, 
38  Pac  Rep.  965,  29  L.  R.  A.  811  (construed). 


X.  Same — 2.  Probate  Aet  8  116. — Jahns  vs. 
NoltlnsT.  29  Cal.  507,  510,  611,  613  (construed); 
Levy  vs.  Superior  Court,  105  Cal.  600,  607,  88 
Pac.  Rep.  965,  29L.R.A.811  (construed). 

Ae  to  actions  by  ezeevtora,  etc^  sreneraUy^ 
see  ante  S  1452  and  note;  post  95  1460,  1681  et 
seq.  and  notes. 

S.  BMBBZZUBMBNT  —  Dellnltlon.— To  em- 
bezzle aa  term  Is  employed  in  9  116  ante  is  to 
fraudulently  appropriate  to  one's  own  use  or 
to  conceal  effects  of  estate  which  such  person 
has  in  his  possession,  and  to  alienate  signifies 


to  wrongfully  transfer  such  property  to  an- 
other. Such  embezzlement  or  alienation  Is 
wrongful  conversion  of  property,  for  which 
action  of  trover  was  maintainable  at  common 
law,  and  such  action  may  be  brought  by  ab 
administrator  without  aid  of  S  116  ante.  Thav 
section  does  not  give  new  right  of  action  noi 
create  remedy  where  one  did  not  previously  ex- 
ist,  but  merely  increases  measure  of  damages 
in  case  tortious  conversion  has  been  com- 
mitted at  particular  time  when  property  \m 
peculiarly  liable  to  loss. — Jahns  vs.  Nolting,  2tt 
Cal.  607,  512. 

4.  BXTBNT  OF  POWKR.— Power  of  court  in 
matters  of  this  kind  Is  analogous  in  extent  and 
object  to  power  exercised  by  courts  of  chan- 
cery upon  bills  of  discovery.— Mesmer  vs. 
Jenkins,  61  Cal.  161,  154. 

ff.  VALIDITY  OP  SECTION.— This  section  is 
not  void  as  trenching  upon  jurisdiction  of 
courts  of  equity  in  matter  of  bills  of  discovery 
(dictum  of  My  rick,  J.).— Rosenberg  vs.  Frank. 
58  Cal.  887,  415. 


§1469.  CITATION  TO  PERSONS  SUSPECTED  TO  HAVE  TgMT^li!77T.v.n 
ESTATE,  ETC.  If  any  executor,  administrator,  or  other  person  interested  in  the 
estate  of  a  decedent,  complains  to  the  superior  court,  or  a  judge  thereof,  on  oath, 
that  any  person  is  suspected  to  have  concealed,  embezzled,  smuggled,  conveyed 
away,  or  disposed  of  any  moneys,  goods,  or  chattels  of  the  decedent,  or  has  in 
his  possession  or  knowledge  any  deeds,  conveyances,  bonds,  contracts,  or  other 
writings,  which  contain  evidences  of  or  tend  to  disclose  the  right,  title,  interest,  or 
claim  of  the  decedent  to  any  real  or  personal  estate,  or  any  claim  or  demand,  or 
any  lost  will,  the  said  court  or  judge  may  cite  such  person  to  appear  before  such 
court,  and  may  examine  him  on  oath  upon  the  matter  of  such  complaint.  If  such 
person  is  not  in  the  county  where  the  decedent  dies,  or  where  letters  have  been 
granted,  lie  may  be  cited  and  examined  either  before  the  superior  court  of  the 
county  where  he  is  found,  or  before  the  superior  court  of  the  county  where  the 
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decedent  dies,  or  where  letters  have  been  granted.  But  if,  in  the  latter  case,  he 
appears  and  is  found  innocent,  his  necessary  expenses  must  be  allowed  him  out 
of  the  estate. 

History:     Enacted    March    11,    1872,   re-ODactment    of    9  117    Probate   Act; 
amended  April  16,  1880,  Cods  Anidt&  1880  (0.  G.  P.  pt.)i  p.  86. 


1.  Applied,  cited,  construed,  referred  to. 
2^  Exclusive  remedy  is  not  afforded  bj  this 
tion. 

3.  Instruments  in  writing — Definition. 

4.  Jurisdiction — Title  to  property. 

;  5.  Question  of  title  cannot  be  tried. 

6.  Kcmedial  not  penal  statute — ConatitutionaL 

7.  Service  of  citation. 

1.  APPIilESD,  CITBD,  CONSTRUED,  RB- 
FBRRBD  TO,  etc.,  in:  Rosenberg  vs.  Frank, 
58  Cal.  387»  415  (construed);  Mesmer  vs.  Jen- 
kins, 61  Cal.  161,  164  (referred  to);  Ex  parte 
Casey,  71  Cal.  269,  271,  272,  12  Pac  Rep.  118 
(construed) ;  People  vs.  Hibernia  Sav.  &  L.  Soc, 
72  Cal.  21.  24,  18  Pac.  Rep.  48  (cited);  Mas- 
tick  vs.  Superior  Court,  94  Cal.  847,  849,  29  Pac. 
Rep.  869  (construed):  Wagrner  vs.  Superior 
Court,  100  Cal.  869,  864,  84  Pac.  Rep.  820  (re- 
ferred to);  Levy  vs.  Superior  Court,  105  Cal. 
600,  604,  607,  608,  618,  614,  618,  38  Pac  Rep. 
965,  ?<t  Li.  R.  A.  811  (construed);  San  Francisco 
P.  O.  Asylum  vs.  Superior  Court,  116  Cal.  448, 
451,  48  Pac.  Rep.  879  (referred  to). 

A*  to  citation  and  ls«aance  and  •crvlce 
thereof',  see  post  58  1707-1711  and  notes. 

a.  E3XCLUSIVB  RBMBDY  IS  NOT  AF» 
FORDBD  BY   THIS   SECTION.— Executor  may 

maintain  ordinary  action  of  trover.  This  sec- 
tion is  not  penal  statute,  but  even  were  it  &o 
it  would  not  necessarily  be  exclusive,  for  it 
misht  well  be  held  cumulative. — Jahns  vs. 
Noltins,  29  Cal.  507,  612,  514. 

S.  INSTRUMENTS  IN  UnaiTING—Deitnltlon^^ 

In  construing  8  ISOOpostln  connection  with  these 
sections,  the  phrase  "instruments  in  writing" 
should  be  construed  to  mean  such  as  evidence 
title  to  property,  or  such  as  may  be  considered 
an  asset  of  estate. — Mastick  vs.  Superior  Court* 
94  Cal.  347,  849,  29  Pac  Rep.  869. 

4.  JURISDICTION— Title  to  property^— Pro- 
ceedings under  these  sections  are  not  without 
jurisdiction  of  probate  court  as  beins  one 
which  involves  passingr  on  title  to  property. — 
Levy  vs.  Superior  Court.   106  Cal.   600,  611,  88 


Pac.  Rep.  966,  29  L.  R.  A.  811,  writ  of  error 
dismissed,  167  U.  &  175,  bk.  42  L.  ed.  126. 

5.  ^^UBSTION  OF  TITLB  CANNOT  BTB 
TRIBD  in  proceedings  under  H 1469  to 
1461  providing  for  citation  and  examinatloa  of 
parties  allegred  to  have  In  their  possession 
property  belonerlnfir  to  an  estate.  The  court  has 
no  power  after  such  examination,  when  title 
to  property  is  in  dispute,  to  order  such  effects 
delivered  up  to  executor  or  administrator,  or 
deposited  where  court  may  order,  and  com- 
mitment for  contempt  In  disobeying  such  order 
is  void.  The  party  so  committed  will  be  re- 
leased on  habeas  corpus. — ^Ex  parte  Casey,  71 
CaL  269,  271,  12  Pac  Rep.  118. 

6.  RKMBDIAL     NOT     PfiNAI«     STATUTE^-- 

Constitutional. — ^These  sections  are  not  penal 
but  purely  remedial.  It  is  true  they  provide 
pains  and  penalties  In  way  of  imprisonment 
and  damages  under  certain  contingrencies,  but 
essential  distinction  between  these  provisions 
and  penal  statute  is  that  penalty  is  not  im- 
posed as  punishment  for  public  wrong:,  but  as 
redress  for  private  grievance,  and  it  is  not  un- 
usual to  find  provisions  of  similar  character  In 
statutes  purely  remedial,  and  are  therefore  not 
in  conflict  with  section  18  art.  I  of  constitu- 
tion, providing  that  no  person  shall  be  com- 
pelled in  any  criminal  case  to  be  witness 
against  himself,  or  with  section  19  of  art.  I, 
providing  right  of  people  to  be  secure  In  their 
persons,  houses,  papers,  and  effects  against  un- 
reasonable seizure  and   searches  shall   not  be 

violated     (McFarland    and    DeHaven,     dis.) 

Levy  vs.  Superior  Court,  105  Cal.  600,  606,  38 
Pac.  Rep.  965,  29  L.  R.  A.  811,  writ  of  error 
dismissed,  167  U.  S.  175.  bk.  42  L.  ed.  126. 

7.  SBRVICB  OF  CITATION.— Where  per- 
sonal notice  is  provided  to  be  given  in  probate 
proceedlngrs  and  no  other  method  is  provided 
It  must  be  by  citation,  but  provisions  of  code 
regarding  service  of  summons  do  not  apply 
to  service  of  citations  (per  Temple,  J.).— San 
Francisco  P.  O.  Asylum  vs.  Superior  Court,  116 
Cal.  448,  451,  48  Pac  Rep.  879. 


§1460.  REFUSAL  TO  OBEY  CITATION,  PENALTY  FOB,  AND  FOB 
EMBEZZLEMENT.  MAY  BE  COMPELLED  TO  DISCLOSE  BY  IMPRISON- 
MENT. LIABLE  FOB  DOUBLE  DAMAGES.  If  the  person  so  cited  refuses 
to  appear  and  submit  to  an  examination,  or  to  answer  such  interrogatories  aa 
may  be  put  to  him,  touching  the  matters  of  the  complaint,  the  court  may,  by 
warrant  for  that  purpose,  commit  him  to  the  county  jail,  there  to  remain  in  close 
custody  until  he  submits  to  the  order  of  the  court,  or  is  discharged  according  to  law. 
If,  upon  such  examination,  it  appears  that  he  has  concealed,  embezzled,  smuggled, 
conveyed  away,  or  disposed  of  any  moneys,  goods,  or  chattels  of  the  decedent,  or 
that  he  has  in  his  possession  or  knowledge  any  deeds,  conveyances,  bonds,  contracts, 
or  other  writings  containing  evidences  of  or  tending  to  disclose  the  right,  title, 
interest,  or  claim  of  the  decedent,  to  any  real  or  personal  estate,  claim,  or  demand, 
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or  any  lost  will  of  the  decedent^  the  court  may  make  an  order  requiring  such 
person  to  disclose  his  knowledge  thereof  to  the  executor  or  administrator,  and 
may  commit  him  to  the  county  jail,  there  to  remain  until  the  order  is  complied 
with,  or  he  is  discharged  according  to  law;  and  all' such  interrogatories  and  answers 
must  be  in  writing,  signed  by  the  party  examined,  and  filed  in  the  court.  The 
order  for  such  disclosure  made  upon  such  examination  shall  be  prima  facie  evidence 
of  the  right  of  the  executor  or  administrator  to  such  property  in  any  action  brought 
for  the  recovery  thereof ;  and  any  judgment  recovered  therein  must  be  for  double 
the  value  of  the  property  as  assessed  by  the  court  or  jury,  or  for  return  of  the  prop- 
erty and  damages  in  addition  thereto,  equal  to  the  value  of  such  property.  In 
addition  to  the  examination  of  the  party,  witnesses  may  be  produced  and  examined 
on  either  side. 

HUtory:  Enacted  March  11,  1872,  founded  on  §  118  Probate  Act  as  amended 
AprU  30,  1860,  Stats.  1860,  p.  357,  and  May  20,  1861,  Stats.  1861,  p.  635,  §33; 
amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  360:  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  86;  by  Code  Commission,  Act  March  8,  1901,  Stat& 
and  Amdts.  1900-1,  p.  210,  act  held  unconstitutional,  see  history,  S  ^  ante. 


L  Applied,  cited,  construed,  referred  to. 
2.  Default  judgment. 

1.  APPL.ICD,  CITBD,  CONSTRUJSD,  RB- 
FBRRfiD  TO,  etc.  In:  Rosenberg  vs.  Frank* 
S8  Cal.  387,  416  (referred  to);  Mesmer  vs.  Jen- 
kins, 61  Cal.  151,  164  (cited);  Ez  Parte  Casey, 
71  Cal.  269,  271,  272,  12  Pac.  Rep.  118  (con- 
strued); Mastlck  vs.  Superior  Court,  94  Cal. 
347,  349,  29  Paa  Rep.  869  (oonstrued);  Clarke 
va.  Balrd,  98  Cal.  642,  643,  33  Pac.  Rep.  766  (re- 
ferred to):  Levy  vs.  Superior  Court,  106  Cal. 
100,  604,  605,  607,  613,  614,  618,  88  Pao.  Rep.  966, 
29  U  R.  A.  811  (construed). 


As  to  contempts,  see  ante  S8  1209,  1219  and 
notes. 

a.  DBTAITIiT  Jin>GllBNT  that  defendant 
disclose  to  plaintiff  quality  and  quantity  of 
securities  Held  by  him  as  broker  through  his 
dealiners  with  daughter  of  deceased  concerning 
money  of  deceased  appropriated  by  daughter, 
and  that  plaintiff  have  Judgment  for  said  prop- 
erty and  damages,  is  interlocutory  only  and  is 
properly  vacated  to  allow  intervention  by 
daughter. — Clarke  vs.  Balrd,  98  CaL  642,  643, 
88  Pac.  Rep.  756. 

See  55  1468,  1469. 


§1461.  PERSONS  INTRUSTED  WITH  ESTATE  OF  DECEDENT  MAY  BE 
CITED  TO  ACCOUNT.  The  superior  court,  or  a  judge  thereof,  upon  the  com- 
plaint, on  oath,  of  any  executor  or  administrator,  may  cite  any  person  who  has 
been  intrusted  with  any  part  of  the  estate  of  the  decedent,  to  appear  before  such 
court,  and  require  him  to  render  a  full  account,  on  oath,  of  any  moneys,  goods, 
chattels,  bonds,  accounts,  or  other  property  or  papers  belonging  to  the  estate, 
which  have  come  to  his  possession  in  trust  for  the  executor  or  administrator,  and 
of  his  proceedings  thereon ;  and  if  the  person  so  cited  refuses  to  appear  and  render 
sneh  account,  the  court  may  proceed  against  him  as  provided  in  the  j>receding 
section. 

History;     Enaeted   Marcli   11,   1872,   re-enaetment   of   §  119   Ptobate   Aot; 
•mended  April  16,  1880,  Code  Amdts.  1880  (G.  C.  P.  pt),  p.  87. 


1.  APPI«I]BD,  CFTIBD,  COlfSTJEHJUD,  RB- 
FBRBJB^  TO,  etc. — 1.  Code  section* — ^Rosenbers 
vs.  Frank,  68  Cal.  387,  415  (referred  to);  Mes- 
mer vs.  Jenkins,  61  Cal.  161,  154  (referred  to); 
Ez  parte  Caeey,  71  C!al.  269,  271,  272,  12  Pac. 
Rep.  118  (construed);  Warner  vs.  Superior 
Court,  100  Cal.  S69,  864,  84  Pac.  Rep.  820  (re- 
ferred to);  Iievy  ts.  Superior  Court,  106  Cal. 
eoo,  606.  608,  78  Pac  Rep.  965,  29  L.  R.  A.  811 
(eottstmed);  Ban  Francisco  P.  O.  Aaylum  vs. 

a  a  p.— ISO 


Superior  Court,  116  CaL  448,  461,  48  PaO.  Rep. 
879  (referred  to). 

a.     Same — 2»  Probate    Act   8 110«— Meeks    vs. 

Kirby,  83  Cal.  168,  170  (erroneously referred  to); 
Janes  vs.  Throckmorton,  67  CaL  868,  888  (re* 
f erred  to). 

Aa  to  embeaalemeat  of  vtoperty  of  eetate,  see 

ante  §t  1458,  1459,  1460  and  notes.  See  notes  to 
ante  H 1458,  1469,  1460  ante. 


i 1404        (1906 


bome:stsad**right  of  widow^  btc^  iif. 


[Pt.  IIL 


CHAPTER  V. 

OF   THB   PROVISION   FOR   THE    SUPPORT   OF  THE  FAMILY,  AND  OF  THE  HOMESTEAD. 

Artide  L    Of  the  Provision  for  the  Support  of  the  Fami]/,  88  1464-U70. 
IL    Of  the  Homestead,   §§1474-1486. 


AETICLE  L 

OF  THE   PROVISION   FOR   THE   SUPPORT   OF  THE   FAMILY. 


r 


81464.    Widow  and  minor  children  maj  remain 

in  decedent's  house,  etc. 
8  1465.    AH  property  exempt  from  execution  to 

be  set  apart  for  use  of  family. 
8  1466.    May  make  extra  allowance. 
§  1467.    Payment  of  allowance. 


8  1468.  Property  set  apart,  how  apportioned  be- 
tween widow  and  children. 

8  1469.  Administration  when  estate  does  not  ex- 
ceed fifteen  hundred  dollars. 

8  1470.  When  all  property  other  than  homestead 
to  go  to  Children. 


§  1464.  WIDOW  AND  MINOR  OHILDBEN  MAY  REMAIN  IN  DECEDENT'S 
HOUSE,  ETC.  When  a  person  dies  leaving  a  widow  or  minor  children,  the  widow 
or  children,  until  letters  are  granted  and  the  inventory  is  returned,  are  entitled 
to  remain  in  possession  of  the  homestead,  of  all  the  wearing  apparel  of  the  family, 
and  of  all  the  household  furniture  of  the  decedent,  and  are  also  entitled  to  a  rea- 
sonable provision  for  their  support,  to  be  allowed  by  the  superior  court,  or  a  judge 

thereof.  HIetopy:  Enacted  March  11,  1872,  re-enactment  of  8  120  Probate  Act; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  87;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdta.  1900-1,  p.  210,  aet  held  uneon* 


Btitutional,  see  history,  8  5  ante. 

1,2.  Applied,  cited,  construed,  referred  to* 

3.  Amount  of  allowance — How  fixed. 

4.  Appeal  allowed— Finality  of  order. 

5, 6.  Construction  of  section  with  other  sections. 

7.  Control  of  widow — Oannot  convey. 
8-10.  Duration  of  order. 

1.  APPL.IBD,  CITBD,  GONSTRUBD,  RB- 
FBRRBD  TO,  etc. — 1.  Code  •ectlon. — Estate  of 
Stevens,  83  Cal.  322,  325,  23  Pac.  Rep.  379  (ap- 
plied); Phelan  vs.  Smith,  100  Cal.  168,  170,  34 
Pac.  Rep.  667  (referred  to);  Estate  of  Lux,  100 
Cal.  593,  598,  36  Pac.  Rep.  341  (construed);  Es- 
tate of  Welch,  106  Cal.  427,  430,  432,  39  Pac. 
Rep.  806  (referred  to) ;  Estate  of  Carrlger  (Cal. 
Aufir.^29,  1895),  41  Pac  Rep.  700  (referred  to); 
Matter  of  Still,  117  Cal.  609.  612,  49  Pac.  Rep. 
463  (construed);  Crew  vs.  Pratt,  119  Cal.  131, 
137,  51  Pac  Rep.  44  (applied);  Estate  of  Bell, 
131  Cal.  1,  4,  sub  nom.  Thompson  vs.  Staacke, 
63  Pac.  Rep.  81,  668  (referred  to);  Murphy  vs. 
Crowley,  140  Cal.  141,  162,  78  Pac.  Rep.  820 
(referred  to). 

2.  Same — 2.  Probate  Aet  S  120. — Jahns  ts. 
Nolting,  29  Cal.  607,  618  (construed). 


8.     AMOUNT  OF  AliliOWANCE^— How 

In  making:  allowance  for  support  of  family 
court  must  take  Into  consideration  all  circum- 
stances bearing  upon  reasonableness  of  the 
amount  to  be  allowed,  and  is  not  restricted  to 
a  bare  support  of  widow.  Regard  should  be 
had  to  mode  in  which  she  lived  during  lifetime 
of  her  husband,  and  fact  that  widow  rented 
rooms  of  house  in  which  she  resided  and 
obtained  some  income  thereby  does  not  prevent 
making  of  an  allowance. — Estate  of  Stevens,  83 
Cal.  822,  826,  28  Pac  Rep.  879. 


4.     AFFSAIi  ALI«OWBI>— Ftnallty  of  order.^ 

Order  making  allowance  for  support  of  widow 
and  family  is  appealable  under  S  963  ante,  and 
is  final  if  no  appeal  be  taken  within  time 
allowed,  although  probate  court  may  have  been 
intentionally  imposed  on.  If  such  fact  should 
be  made  to  appear  to  probate  court,  that  court 
might  possibly  deal  with  matter  and  change 
order  so  as  to  make  it  conformable  to  what 
would  have  been  fair  determination  of  matter 
had  true  facts  been  made  to  appear.  Whether 
it  has  such  power  was  not  determined,  as  the 
question  was  not  involved  on  appeal.— Estate 
of  Stevens,  83  Cal.   322,  326.   23   Pac.  Rep.  379. 

6.  CONSTRUCTION  OP  SECTION  1¥ITH 
OTHER  SECTIONS.— -Legislative  will,  as  ex- 
pressed in  several  sections  of  code  relating  to 
family  allowance  and  homesteads,  is  as  fol- 
lows: (1)  Provision  for  maintenance  of  family, 
if  such  there  be,  "until  letters  are  granted  and 
inventory  is  returned."  (2)  Upon  return  of  the 
inventory,  or  at  any  time  thereafter  during 
administration,  court  ''may"  (and  this  phrase 
has  been  held  to  mean  "must"  in  Estate  of 
Ballentlne,  46  Cal.  696),  on  its  own  motion  or 
on  petition,  set  apart  for  use  of  family  all 
property  exempt  from  execution,  and  home- 
stead, if  one  has  been  selected  and  recorded. 
If  no  homestead  hcM  been  selected  and  recorded, 
etc.,  court  must  select,  designate,  set  apart, 
and  cause  to  be  recorded  homestead  for  sur- 
viving husband  or  wife  and  minor  children; 
and  if  there  be  no  husband  or  wife,  then  for 
use  of  minor  children.  (3)  If  amount  thus  set 
apart  be  insufficient  for  support  of  family, 
then,  and  then  only,  court  Is  required  to  make 
auch    reasonable   allowance   out   of   estate   as 
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shall  be  necessary.  Evidently,  as  we  think,  it 
was  not  lesrislative  intent  to  make  subsequent 
allowance,  which  mt^ht  become  necessary,  a 
char^re  or  lien  upon  exempt  or  homestead  prop- 
erty which  court  is  required  to  set  apart  for 
family.  This  should,  in  regular  order,  be  set 
apart  at  once  upon  comins  in  of  Inventory 
showinsT  its  existence,  but  if  not  then  done  it 
may  be  done  at  any  subsequent  time  durlncr 
administration.  When  thus  set  apart  it  is 
properly  withdrawn  from  administration,  and 
administrator  has  no  further  concern  with  it; 
a  family  allowance  subsequently  allowed  can- 
not impair  rierht  of  survivinfiT  husband  or  wife 
and  children  thereto.  A  family  allowance  made 
before  exempt  property  and  homestead  are  set 
apart,  by  parity  of  reasoning,  is  made  subject 
to  riffht  of  desifirnated  beneficiaries  to  have 
homestead  and  exempt  property  set  apart  for 
their  benefit— Estate  of  Still,  117  Cal.  509,  512, 
49  Paa  Rep.  468. 

€.  Whether  under  this  section  and  S§  1465, 
1466  post  it  is  duty  of -court  to  make  provision 
for  support  of  family  in  order  there  pointed 
out,  or  whether  court  must,  when  petitioned 
to  do  so,  set  apart  exempt  property,  or  whether 
such  petition  may  be  refused  and  provision  be 
made  under  §  1466  post,  not  decided.  Where 
court  had  petition  to  set  apart  exempt  property 
before  it,  and  jurisdiction  under  S 1466  post, 
and  exercised  that  jurisdiction  favorably  to 
petitioner,  whether  it  did  so  under  sense  of 
compulsion  or  in  exercise  of  sound  discretion, 
is  immaterial,  as  it  had  jurisdiction  over  the 
subject-matter.  Nor  did  the  court  necessarily 
abuse  Its  discretion  by  settiner  aside  exempt 
property,  although  there  was  no  clear  showing 
that  it  was  necessary  for  widow,  and  there  was 
money  In  estate  out  of  which  allowance  might 
have  been  made,  under  S  1466  post.  Nor  need 
estate  necessarily  suffer  thereby,  for  should 
widow  thereafter  apply  for  allowance  under 
i  1466  post  the  court,  it  must  be  presumed, 
would  act  with  due  regard  to  any  previous 
order  and  subsequent  condition  of  estate. — 
Estate  of  Slade,  122  Cal.  434,  488,  65  Pac.  Rep. 
168. 

7.     COHTROI*  OP  "WIDOW — Cannot  convey. — 

Widow    has    no    other    right    or    control    over 
personal  estate  than  to  remain  in  possession 


of  homestead,  wearing  apparel,  household  fur- 
niture, etc.;  and  she  cannot  make  gift  or  trans- 
fer of  personal  estate. — Jahns  vs.  Nolting,  29 
Cal.  607,  514. 

8.  DURATION  OF  ORDER.— Order  making 
allowance  to  widow  "from  date  of  death  of 
deceased  until  such  inventory  is  returned,  or  r 
until  further  order  of  this  court,"  is  not  in-  | 
tended  to  continue  allowance  beyond  date  of 
return  of  inventory  and  until  some  further  ; 
order  of  court  in  matter,  but  true  construction 
is  that  allowance  thereby  given  shall  terminate 
upon  return  of  inventory,  or  before  that  time 
if  court  shall  so  order.  Such  order  simply 
refers  to  two  events,  upon  the  happening  of 
either  one  of  which  allowance  is  to  cease. 
This  is  not  only  actual  construction  of  the 
language,  but  is  in  harmony  with  this  section 
and  is  borne  out  and  made  clear  when  this 
section  is  read  in  connection  with  S  1466  post, 
which  imposed  upon  court  duty  to  make  further 
allowance  after  return  of  inventory  if  property 
set  apart  is  insufllclent,  which  allowance  is  to 
be  of  more  permanent  character  and  to  con- 
tinue during  administration  of  estate,  unless  it 
be  insolvent,  In  which  case  It  is  not  to  continue 
longer  than  one  year. — Estate  of  Lux,  100  Cal. 
593,  698»  35  Pac.  Hep.  341. 

0.     Family  allowance  granted  before  return 
of  inventory  ceases  upon  such  return,   and   if 
executors  continue  to  pay  allowance  after  that 
time  they  do  so  at  their  peril  and  are  subject 
in  their  final  settlement  to  have  their  account  1 
therefor  surcharged   by  those  in   Interest  'and  | 
disallowed  by  court,  as  power  to  credit  execu-   j 
tors  with  such  payment  where  same   appears 
to  be  reasonable  and  proper,  and  where  no  ap-   > 
peal  is  taken  from  decree  settling  account  and   ) 
allowing  such  payment,  action  of  court  is  final,    i 
—Crew    vs.    Pratt,    119    Cal.    131,    187,    61    Pac. 
Rep.  44. 

10.     Words  *^atll  farther  order  of  this  conrt" 

in  order  granting  temporary  family  allowance 
cannot  have  effect  to  prolong  life  of  order 
beyond  return  of  inventory,  and  fact  that  ex- 
ecutors and  court  mistakenly  believed  order 
continued  thereafter  did  not  and  could  not 
operate  to  revive  order  which  became  nullity 
upon  return  of  inventory. — Estate  of  Bell,  142 
Cal.  97,  100.  76  Pac.  Rep.  679. 


§  1466.  ALL  PB0PEBT7  EXEMPT  FROM  EXECUTION  TO  BE  SET  APART 
FOR  USE  OF  FAMILY.  Upon  the  return  of  the  inventory,  or  at  any  subsequent 
time  during  the  administration,  the  court  may,  on  its  own  motion,  or  on  petition 
therefor,  set  apart  for  the,  use  of  the  surviving  husband  or  wife,  or,  in  case  of 
his  or  her  death,  to  the  minor  children  of  the  decedent,  all  the  property  exempt 
from  execution,  including  the  homestead,  selected,  designated,  and  recorded;  pro- 
vided, such  homestead  was  selected  from  the  common  property,  or  from  the  separate 
property,  of  the  persons  selecting  or  joining  in  the  selection  of  the  same.  If  none 
has  been  selected,  designated,  and  recorded,  or,  in  case  the  homestead  was  selected 
by  the  survivor  out  of  the  separate  property  of  the  decedent,  the  decedent  not 
having  joined  therein,  the  court  must  select,  designate,  and  set  apart,  and  cause  to 
be  recorded,  a  homestead  for  the  use  of  the  surviving  husband  or  wife  and  the 
minor  children;  or  if  there  be  no  surviving  husband  or  wife,  then  for  the  use  of 
the  minor  children,  in  the  manner  provided  in  article  two  of  this  chapter,  out  of 
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the  common  property,  or  if  there  be  no  common  property,  then  out  of  the  real 
estate  belonging  to  the  decedent. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §121  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  636,  §34;  April  2,  1866,  Stats. 
1865-6,  p.  851,  §1;  March  16,  1868,  Stats.  1867-8,  p.  172,  §1;  March  26,  1870, 
Stats.  1869-70,  p.  400,  §  1;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  87;  bj  Code  Commission,  Act  March  8,  1901,  Btats.  and  Amdts.  1900*1, 
p.  210,  act  held  unconstitutional,  see  history,  §  5  ante. 


L    As  to  Homestead. 

ly  2.  Applied,  cited,  construed,  referred  to. 
3.  Actual   residence   not   necessary — Addi- 
tional to  other  exempt  property. 
4,5.  Agreement  to  live  separate. 
6,  7.  Allegations  of  petition. 
8.  Amendment  of  law. 
8, 10.  Appeal  lies  from  order. 

11.  Same — Devisees  are  parties  aggrieved* 

12.  Same— Executor  is  party  aggrieved. 

13.  Same — Erroneous  order — FinaKty. 

14.  Application  must  be  made. 

15.  Bequest  to  wife  in  lieu  of  homestead. 

16.  Bill  in  equity  to  set  aside  order. 

17.  Building  containing  several  apartments. 
18, 19.  Business  property — ^Actual  residence  not 

essential. 

20.  Character   of   lands   that   may   be   set 

apart. 

21.  Same — Joint  tenancy,  property  held  iiL 

22.  Same — Partnership  property. 

23.  Same — Undivided  interest. 

24.  Child  must  be  in  fact  or  by  adoption. 

25.  Children   not  necessary   to  exercise  of 

power. 
26,27.  Collateral  attack  on  decree. 

28.  Same — ^Determination  of  facts. 

29.  Community  property  subject  to— ; Widow 

cannot  absolve. 

80.  Same — Must  be  first  resorted  to. 

81.  Conclusiveness  of  order — Proceeding  in 

rem. 

82.  Construction — Devolution  of  title — ^Lim- 

ited homestead — Value. 

33.  Construction  of  section — Superior  law. 

34.  Conveyance  of  right. 

35.  Conveyance  of  survivor — Effect  of. 

86.  Conveyance  of  widow  of  all  interest  in 

estate. 

87.  Same — Effect  where  no  children. 

38.  Date  of  decree  is  time  of  vesting. 

39.  Decree  is  judgment  in  rem — Attaok  in 

equity. 
40,41.  Definition  of  homestead. 

42.  Same — Not  given  in  section. 
43,44.  Devise   of    property — Homestead   right 
superior. 
45.  Devise  to  wife  does  not  prevent. 
46, 47.  Discretion  of  court,  not  wishes  of  appli- 
cant, controls. 
48.  Same — ^Appeal. 
49,50.  Effect  of  order. 

51.  Same— Decree  of  distribution. 

52.  Same— Former  homestead. 

53.  Same— Vesting   of  selected  homestead. 

54.  Ejectment  —  May    be    maintained    by 

widow  against  administrator. 

65.  Encumbered  property — Sale  of. 

66.  Entry  of  order — ^Not  necessary  to  make 

it  valid. 
57.  Estate  worth  not  less  than  $1,500. 
68.  Estoppel— 'Oppodtion  to  application. 


69.  Same — Acquiescence  by  widow. 

60.  Ex  parte  order — Notice  not  necessar/. 

61.  Exclusive  jurisdiction. 

62.  Failure  to  record  order. 

63.  ''Family.*' 

64.  Findings  should  be  made. 

65.  General    rule    as    to    what    constitutes 

homestead. 

66.  Husband   surviving — ^Eight  of. 

67.  Immaterial   issues — ^Findings   need   not 

be  made. 

68.  Insolvency  of  estate  does  not  prevent 

setting  apart  •  homestead. 

69.  Insolvent  Act — ^Proceeding  under. 

70.  Intent  of  applicant  immateriaL 

71.  Jurisdiction  is  special. 

72.  Liberal  construction  to  be  given. 

73.  Limited   homestead  —  Bight  to   diser&- 

tionary. 

74.  Limited  period  only. 
76.  Limitation  of  time. 

76,77.  Liens  not  affected. 

78-81.  Mandatory  law— Section  is. 

82.  Marriage  of  wife — Presuming  husband 

dead. 

83.  Money  in  Ueu  of  homestead. 

84.  Same-— Or  vacant  property. 

85.  Mortgage — Consideration  of.  • 

86.  Mortgage  by  order  of  court — ^Payment. 
67.  Mortgaged  premises — Procedure  regard- 
ing. 

88.  Nature  of  right— Notice  not  required. 

89.  Same — Foreclosure  by  widow. 

90.  New  trial— When  allowed. 

91.  Notice  —  Necessity  of  —  Proceeding  in 

rem. 

92.  Origin  of  right — ^Legislative  control 

93.  Order  of  sale— Bight  not  lost  by. 

94.  Other  property  of  widow  does  not  pre- 

vent. 

95.  Particular  heirs  not  to  be  named. 

96.  Partition — ^Does  not  Ue  during  ndnority 

of  child. 
07,  98.  Pleading  and  practice — ^Bules  of. 
99,100.  Practice. 

101.  Procedure. 

102.  Prior  declaration  of  wife-— Effect  of. 

103.  Quiet  title— Widow  may  maintain  ao- 

tion. 

104.  Remainder  stays  in  estate — ^May  be  sold. 
106.  Bemarriage  terminates  right. 

106.  Besidence  not  essentiaL 

107.  Same  —  Construction    of    former    ded- 

sions. 

108.  Betum  of  inventory — What  sufficient  as. 

109.  Same — Absence  of  affidavit. 

110.  Bight  to  homestead  is  not  estate— Con- 

veyance. 

111.  Sale— By  executor  under  power  given 
*  by  will. 

112.  Same— Only  property  that  might  be  set 

apart. 
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113.  Same— Wlien  may  be  ordered. 

114.  Selected  homestead,  if  any,  only  can  be 

set  apart. 

115.  Separate  pareela — ^Limitation  on  setting 

apart. 
110.  Separate   property — Declaration   imma- 
terial. 

117.  Same — ^For  limited  period  only. 

118.  Same— Vesting  of  title — Former  role. 

119.  Setting  aside  order— Section  473  ante 

applies. 
120,121.  Statute  controlling. 

122.  Subsequent   homestead   of   widow — ^Ef- 

fect of. 

123.  Term  of  years — Terminates  at  death. 

124.  Termination  of  right — ^Age  of  majority 

— ^Bemarriage. 

125.  Testamentary  disposition  is  subordinate 

to  rights  of  family. 
126-128.  Title  cannot  be  tried. 
129, 130.  Title  to  property  is  not  affected  by  order. 

131.  Same— Statute  mandatory. 

132.  Title  of  survivor  not  affected. 

133.  Unadministered  property — Homestead  Is 

not. 

134.  Vacant  land — Destruction  of  dwelling. 
185-138.  Value— Construction  of  section  —  Ldm- 

itation. 
130.  Same — Effect  of  value  of  premises  at 
time  of  making  declaration. 

140.  Same — Evidence. 

141.  Same  •— Exceeding   $5,000  —  Bights  of 

creditors  and  heirs. 

142.  Same — Findings. 

143.  Same — Insolvent  estate— Discretion. 

144.  Void  declaration  immaterial. 

145.  Waiver  of  right— What  is  not. 

n.    As  to  Other  Exempt  Property. 

146.  Discretion  of  court — ^Allowance  or  ex-  * 

empt  property. 
147,148.  Life  insurance. 

149.  Same — ^Exempt  from  execution. 

150.  Money  in  estate — Abuse  of  discretion. 

L     AS   TO    HOMBSTSAD. 

1.  APPLnSD,  CITBD,  CON8TRUBD,  RB- 
PBRRBD  TOff  etc. — 1.  Code  seetlen. — Cameto  vs. 
Dnpuy.  47  Cal.  79,  80  (applied) ;  Mawson  vs. 
llawson,  50  Cal.  639.  641  (construed);  Estate 
of  McCauley,  60  Cal.  644,  645,  545  (construed); 
Eproaon  vs.  Wheat.  53  Cal.  715.  719  (applied); 
Estate  of  Bums,  64  Cal.  22S,  227  (referred  to); 
Estate  of  Moore,  67  Cal.  487,  443  (applied); 
Estate  of  Burton,  €3  Cal.  86,  37  (applied) :  LK>rd 
▼8.  LiOrd,  66  Cal.  84,  86.  87,  3  Pac.  Rep.  95 
(applied);  In  matter  of  Bowman,  69  (^1.  244, 
245,  10  Pac.  Rep.  412  (referred  to);  Estate  of 
Davis.  69  Cal,  468,  460,  10  Pac.  Rep.  671  (ap- 
plied); Kearney  vs.  Kearney,  72  Cal.  691,  594, 
697.  16  Pac.  Rep.  769  (construed);  Estate  of 
Noah,  73  Cal.  688.  587,  16  Pac.  Rep.  287  (cited); 
Estate  of  Noah,  73  Cal.  590,  591.  15  Pac.  Rep. 
290  (cited);  McKinnie  vs.  Shaffer,  74  Cal.  614, 
616,  16  Pac.  Rep.  609  (referred  to);  Estate  of 
Romero,  76  Cal.  879,  381,  17  Pac.  Rep.  434 
(referred  to);  Montgomery  vs.  Robinson,  76 
Cal.  229,  18  Pac.  Rep.  261  (referred  to);  Estate 
of  Walkmrly,  77  Cal.  642,  644,  20  Pac.  Rep.  150 
(applied);  Tyrrell  vs.  Baldwin,  78  Cal.  470, 
476,  21  Pac.  Rep.  116  (applied);  Estate  of 
Ackerman,  80  Cal.  208,  210.  13  Am.  8t.  Rep.  116. 
22  Pac  Rep.  141   (construed);    Estate  of  Oil- 


more,   81  Cal.   240.   244.   22   Pac.  Rep.   655    (re- 
ferred to):   Estate  of  Walkerly,  81  Cal.  579.  580, 
581,  583.  22  Pac.  Rep.  888  (construed);   Oruwell 
vs.    Seybolt,    82    Cal.    7.    9.    22    Pac.    Rep.    938 
(applied);    Demartin  vs.   Demartin.  85  Cal.   71. 
73,  75,  24   Pac.   Rep.   594   (referred  to);    Estate 
of  Lahiff.  86  Cal.  151,  153.  154.  24  Pac.  Rep.  850 
(construed);    Leach  vs.  Pierce,  93  Cal.  614,  619, 
29  Pac.  Rep.  235  (applied);    Estate  of  Schmidt. 
94    Cal.    334,    337,    339.    340.    29    Pac.    Rep.    714 
(construed);     Wickersham    vs.    Comerford,    96 
Cal.  433.  438,  31  Pac.  Rep.  358  (applied):    Oay- 
lord  vs.  Place,  98  Cal.  472.  480,  33  Pac.  Rep.  484 
(referred    to);     Smith    vs.    Smith,    99   Cal.    449. 
460,  34  Pac.  Rep.  77  (applied);  Keyes  vs.  Cyrus. 
100  Cal.   322.  324.   325.  38  Am.  St.   Rep.   296,   34 
Pac.  Rep.  722   (construed);    Estate  of  Lux.  100 
Cal.   593,   597,   604.   35  Pac.  Rep.   341    (applied); 
Hoppe  vs.  Hoppe  (Cal.  March  29.  1894).  86  Pac. 
Rep.    389    (construed);    Hoppe   vs.    Hoppe,    104 
Cal.  94.  100,  37  Pac.  Rep.  894  (applied);    Estate 
of  Welch.   106   Cal.   427,   430.   39   Pac.   Rep.   805 
(referred  to);    Estate  of  Garrity.  108  Cal.  463, 
467,   38   Pac.   Rep.   628,   41   Id.   485    (construed); 
Estate  of  Walkerly,  108  Cal.   627,  655.  41   Pac. 
Rep.  772   (applied);    Noble  vs.  Superior  Court. 
109  Cal.  523.  526,  42  Pac.  Rep.  155  (referred  to); 
Estate  of  Lux.  114  Cal.  73.  84.  45  Pac.  Rep.  1023 
(applied);    Matter  of  Ligset,  117  Cal.  352.  354. 
49  Pac.  Rep.  211  (referred  to);   Estate  of  Still. 
117  Cal.  509.  512,  49  Pac.  Rep.  463  (referred  to): 
Estate  of  Hamilton,  120  Cal.   421,  427,  52  Pac. 
Rep.   708    (referred   to);    Estate  of  Miller.   121 
Cal.  353,  354,  53  Pac.  Rep.  906  (applied);  Weln- 
reich  vs.  Hensley.  121  Cal.  647,  663.  654,  54  Pac. 
Rep.  254  (applied);    Estate  of  Herbert.  122  Cal. 
829.   330,  54  Pac.  Rep.  1109   (referred  to);    Es- 
tate of  Slade,  122  Cal.  484,  437.  438.  440,  55  Pac. 
Rep.  158   (applied);    Estate  of  Brown.  123  Cal. 
399,  401,  55  Pac.  Rep:  1055  (construed):    Estate 
of  Adams,   128  Cal.  380,  383,  387,   57   Pac.   Rep. 
669  (referred  to),  60  Id.  965  (construed);   Hard- 
wlck  vs.  Black,  128  Cal.  672,  673,  61  Pac.  Rep. 
381   (construed);    Estate  of  Bell,  131  Cal.  1,  4, 
sub  nom.  Thompson  vs.  Staacke.  63   Pac.  Rep. 
81,    668    (applied);     Estate    of    Gallagrher.    134 
Cal.  96.  98,  66  Pac.  Rep.  70  (referred  to);   Estate 
of  Neff,  139  Cal.  71,  72,  72  Pac.  Rep.  632  (cited); 
Estate  of  Tittel,  139  Cal.  149,  150.  72  Pac.  Rep. 
909  (cited);    Murphy  vs.  Crowley,  140  Cal.  141. 
152,   73   Pac.   Rep.   820    (cited);    Otto  vs.   Long, 
144   Cal.   144,   147,   77   Pac.   Rep.   885    (applied); 
Cahill  vs.  Superior  Court,  145  Cal.  42.  45,  78  Pac. 
Rep.    467    (applied);    Estate  of   Firth,   145   Cal. 
236,  238.  78  Pac.  Rep.  643   (construed);    Estate 
of  Shively,  146  Cal.   400,  402.   78   Pac.  Rep.   869 
(construed):   Holmes  vs.  Marshall.  145  Cal.  777. 
778,  781,  79  Pac.  Rep.  584   (construed);    Estate 
of  Pohlmann   (Cal.  App.  Dec.  7,  1906),  84  Pac. 
Rep.  854  (construed). 

a.  Sane — 2.  Probate  Aet  f  121.— Estate  of 
Orr.  29  Cal.  101,  103  (applied) ;  Estate  of  Busse, 
36  Cal.  310,  812,  313,  814,  316  (construed);  Es- 
tate of  Wlxom,  86  Cal.  820,  324  (construed); 
Estate  of  Delaney,  87  Cal.  176,  181  (construed); 
Estate  of  Boland,  43  Cal.  640.  642  (construed): 
Estate  of  Ballentlne,  46  Cal.  696,  698  (con- 
strued); Mawson  vs.  Mawson,  60  Cal.  539,  641 
(construed). 

As  to  effect  ef  «se  of  portien  of  bnli^lnv  tor 
boslncMi  parposee  open  Itomestead  duinieter  of 
pwpmrtr,  see  monographic  note  18  L.  R.  A.  477. 
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An  to  ivhat  property  may  he  subject  to  honte* 
Mead,  see  monographic  note  70  Am.  Dec.  844* 
353. 

Afl  to  effect  of  renting  rooms  on  homestead 
character  of  property*  see  monogrraphic  note  12 
L..  R.  A.  477. 

&     ACTUAL  RBSIDENCB  NOT  NECESSARY 

to  enable  court  to  set  aside  for  use  of  minor 
ohlldren. — Estate  of  Pohlmann    (Cal.  App.  Dec. 
7.  1905).  84  Pac.  Rep.  355.     See  Estate  of  Noah, 
73  Cal.  590,  592.  15  Pac.  Rep.  290. 
See  also  par.  18  this  note. 

Additional  to  other  exempt  property. — ^Home- 
stead to  be  set  apart  is  in  addition  to  other 
property  exempt  from  execution  whether  se- 
lected In  lifetime  of  deceased  or  not. — Estate 
of  Busse.  35  Cal.  310.  314. 

4.     AGREEMENT  TO  LIVE  SEPARATE  and 

apart  with  allowance  to  wife  does  not  bar 
rlffht  to  have  homestead  set  apart  under  this 
section. — Eproson  vs.  Wheat,  63  Cal.  715,  719. 

DIstlnamlshedt  Wlckersham  vs.  Comerford, 
98  Cal.  433.  438,  31  Pac.  Rep.  358. 

6.  Where  husband  and  wife  agrree  to  live 
separate  and  apart,  he  to  convey  to  her  certain 
property  and  she  to  pay  him  certain  sums  of 
money,  which  airreement  was  performed,  the 
wife  after  husband's  death  is  not  entitled  to 
family  allowance  out  of  his  estate  or  to  a 
homestead  as  provided  by  this  section  and 
fiS  1466.  1468  post,  as  provision  regrardlngr  set- 
tins  apart  of  homestead  from  separate  prop- 
erty of  husband  in  this  section  means  setting 
of  it  apart  for  temporary  use  of  family  in 
sense  in  which  family  is  used  in  5§  1466,  1468 
post;  and  therefore  it  follows  that  surviving 
wife  is  not  entitled  to  such  homestead  unless 
she  was  member  of  her  liusband's  family  im- 
mediately before  and  at  time  of  his  death, 
which  by  agreement  of  separation  she  ceased 
to  be;  nor  could  homestead  in  such  case  be  set 
aside  to  her.  because  in  consequence  of  con- 
veyance of  property  to  her,  and  agreement,  she 
lost  her  right  to  select  any  part  of  her  bus- 
hand's  separate  property  as  homestead  under 
Homestead  Act  during  his  life;  and  it  is  well 
settled  that  no  property  can  be  set  apart  by 
probate  court  as  homestead  which  might  not 
have  been  dedicated  as  such  under  Homestead 
Act  immediately  preceding  death  of  deceased.— 
Wlckersham  vs.  Comerford.  96  Cal.  433,  439,  31 
Pac.  Rep.  358. 

«.  ALLEGATIONS  OF  PETITION.  —  Peti- 
tion should  allege  that  survivor  and  deceased 
held,  or  were  entitled  to  hold,  land  as  home- 
stead at  time  of  death,  and  allegation  that  at 
certain  time  they  filed  declaration  of  home- 
stead is  not  sufficient. — Estate  of  Delaney.  37 
Cal.   176.  182. 

7.  Evidence.  —  Applicant  must  allege  and 
prove  what  was  homestead  at  time  of  death 
of  decedent.  Burden  is  on  petitioner,  and  such 
proof  is  indispensable.  One  essential  element 
to  be  established  in  making  such  proof  is  the 
value  of  the  property  as  limiting  extent  of 
right.  Proof  of  value  at  time  of  making  the 
declaration  on  large  tract  of  land  some  years 
previous  is  not  sufficient,  as  there  Is  no  pre- 
sumption that  it  remained  same  during  series 
of  years  elapsed.    In  absence  of  proof  of  what 


constituted  homestead  court  Is  unable  to  set  it 
apart — ^Estate  of  Delaney,   37   Cal.   176,   182. 

8.  AMENDMENT  OP  LAW.>-In  1881  this 
section  was  amended  by  adding  to  it  following: 
"If  property  set  apart  be  homestead  selected 
from  separate  property  of  deceased,  court  can 
only  set  it  apart  for  limited  period  to  be  desig- 
nated In  order,  as  title  vests  In  heirs  of  the 
deceased  subject  to  such  order."  This  amend- 
ment changes  rule  declared  in  Mawson  vs. 
Mawson,  60  Cal.  639.  and  takes  from  court 
power  to  set  apart  homesteads  selected  from 
separate  property  of  deceased,  except  for  a 
limited  period.  This  view  seems  to  be  in  har- 
mony with  subsequent  decisions  of  court. — 
Estate  of  Schmidt,  94  Cal.  334,  837,  840,  29  Pac. 
Rep.  714.  See  Lord  vs.  Lord.  66  Cal.  84,  3 
Pac.  Rep.  96;  Estate  of  Noah,  78  Cal.  690,  15 
Pac.  Rep.  290;  Estate  of  Liahlff,  86  Cal.  161.  24 
Pac.  Rep.  860. 

».  APPEAL  LIBS  FROM  ORDER  setting 
apart  property  as  homestead,  and  therefore 
writ  of  review  does  not  lie. — Noble  vs.  Superior 
Court.  109  Cal.  623,  626.  42  Pac.  Rep.  166.  See 
Estate  of  Pohlmann  (Cal.  App.  Dec.  7,  1905),  84 
Pac.  Rep.  354. 

As  to  appeal,  see  par.  48  this  note. 

10.  Decree  setting  apart  homestead  is  ap- 
pealable and  cannot  be  otherwise  reviewed. — 
Estate  of  Burns,  54  Cal.  223,  228. 

11.  Devisees  are  partlea  avgrleved.  —  De- 
visees of  property  set  apart  as  homestead  are 
parties  aggrieved  so  as  to  give  them  right  of 
appeal  by  reason  of  fact  that  under  settled  law 
of  this'  state  efEect  of  homestead  order  is  to 
remove  premises  set  apart  from  disposition  of 
will  and  vest  title  thereto,  subject  to  order,  in 
heirs  of  deceased  as  distinguished  from  de- 
visees. Nor  does  It  matter  if  such  devisees  are 
also  heirs,  when  they  will  not  as  heirs  receive 
as  large  shares  of  property  as  they  would 
receive  as  devisees.— Estate  of  Levy,  141  Cal. 
646.  647.  76  Pac.  Rep.  301.  See  Estate  of  Hey- 
denfeldt,  117  Cal.  661,  49  Pac.  Rep.  713. 

IX.  Bzecotor  Is  party  assrieved.— Executor 
is  party  aggrieved  by  order  setting  apart 
homestead,  to  such  extent  that  appeal  by  him 
will  lie.~Estate  of  Levy,  141  Cal.  646,  647,  76 
Pac.  Rep.  301.  See  Estate  of  Heydenfeldt,  117 
Cal.  661.  49  Pac.  Rep.  718. 

18.  Erroneous  order — ^Finality. — Order  setting 
apart  homestead  Is  appealable  under  9  968  ante, 
and  where  heirs  have  notice  of  application  for 
homestead,  and  had  not  appealed  from  order 
setting  it  apart,  they  are  barred  from  objecting 
by  action  to  set  aside  order,  after  distribution 
of  estate  is  had.  even  though  order  «set  apart 
homestead  selected  from  separate  property  of 
husband  to  widow  absolutely.  — Gruwell  vs. 
Seybolt.  82  Cal.  7,  10.  22  Pac.  Rep.  938. 

14.  APPLICATION     MUST    BE     MADE     for 

homestead,  where  none  has  been  selected  be- 
fore death  of  husband,  before  court  acquires 
jurisdiction  to  set  one  apart.  —  Cameto  vs. 
Dupuy.  47  Cal.  79,  80. 

15.  BE44UEST  TO  WIFE  IN  LIEU  OF 
HOMESTEAD,  if  not  accepted,  does  not  bar 
right  to  have  homestead  set  apart  as  provided 
by   this   section.— Eproson   va.   Wheat,   63   CaL 

716,   719. 
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IC     BILL  IN  BaUITT  TO  SBT  ASIDES  ORDER. 

-While  order  settins  apart  homestead  is  ap- 
liealable.  appeal  Is  not  conclusive  remedy  of 
creditor,  as  upon  such  appeal  question  of  fraud 
and  Imposition  upon  court  in  procuring  order 
setting  apart  homestead  mlgrht  not  be  made  to 
appear:  nor  is  petition  to  probate  court  to  set 
aside  and  vacate  order  an  adequate  remedy,  for 
HO  appeal  from  order  denying  such  petition 
would  He;  and  therefore  action  in  equity  to 
annul  order  setting  aside  homestead  upon  the 
ILTound  of  fraud,  etc.,  may  be  maintained. — 
Wickersham  vs.  Comerford.  96  Cal.  488,  440.  81 
Pac  Rep.  368. 

17.  A  BUILDIlfG  C01VTAI1VI1VO  SEVERAL 
APARTMENTS. — Premises  may  be  set  apart  as 
bomestead  if  they  be  suitable  and  proper  for 
residence  purposes  and  could  have  been  legally 
selected  as  homestead  during  continuance  of 
marriage  if  the  parties  then  actually  resided 
thereon:  and  fact  that  building  set  apart  con- 
ilsted  of  several  flats  or  apartments  In  one  of 
which  family  resided  and  others  of  which  were 
rented,  where  all  are  contained  in  a  single 
building  and  incapable  of  being  divided,  does 
not  prevent  court  setting  premises  aside  as 
homestead. — Estate  of  Levy.  141  Cal.  646,  649, 
76  Pac.  Rep.  301.  See  Estate  of  Heydenfeldt. 
117  Cal.   651.   49   Pac.  Rep.   718. 

See  par.  18  this  note. 

1&  BUSINESS  PROPERTY— Actual  residence 
act  eaaential. — Property  need  not  be  actually 
occupied  as  homestead  at  time  of  death  of 
decedent  in  order  to  be  set  apart  (see  par.  3 
this  note),  but  it  must  be  property  which 
could  have  been  selected  as  homestead  during 
marriage:  therefore  business  block  which  could 
,  not  be  occupied  as  residence  cannot  be  so  set 
i  apart,  and  especially  so  where  the  application 
therefor  shows  it  to  be  of  value  exceeding 
$5,000  and  that  it  cannot  be  divided  without 
material  injury. — Estate  of  Noah.  73  Cal.  690. 
592.  15  Pac.  Rep.  290.  See  Kingsley  vs.  Kings- 
'ey.  89  Cal.  666.  666;  Estate  of  Pohlmann  (Cal. 
App.  Dec.  7.  1905),  84  Pac.  Rep.  854. 

19.  Premises  used  exclusively  for  business 
purposes  prior  to  death  of  deceased  may  be 
set  apart  as  homestead  if  suitable  and  proper 
for  use  as  such. — Estate  of  Sharp,  78  Cal.  483, 
484,  21  Pac.  Rep.  182. 

20.  CHARACTER  OF  LAND  THAT  MAY  BE 
*  SET  APART.^ — ^Lands  in  which  deceased  could 

Dot  have  declared  homestead  cannot  be  set 
apart  by  probate  court. — Estate  of  Carriger, 
107  C:al.  618,  620.  40  Pac.  Rep.  1032. 

n.  Jotat  tenaney,  property  beld  In. — Court 
does  not  err  in  refusing  to  set  apart  declared 
homestead  where  same  is  invalid  as  being 
declared  on  property  held  in  Joint  tenancy,  nor 
in  refusing  to  set  apart  homestead  out  of  other 
property  where  no  application  was  made  there- 
for.—Cameto  vs.  Dupuy.  47  Cal.  79.  80. 

2S.  Partaerslilp  property  after  death  of  one 
of  partners  set  apart  to  his  estate  upon  divi- 
sion of  real  estate  of  firm  cannot  be  set  aside 
as  homestead,  as  only  such  property  as  might 
have  been  impressed  with  homestead  character 
In  lifetime  of  deceased  can  be  so  set  apart. — 
Kingsley  vs.  Kingsley,  89  Cal.  666,  666. 

as.    Vadivided  latereat  of  deceased  eotenant 


cannot  be  set  apart  as  homestead. — Estate  of 
Carriger,  107  Cal.  618,  620.  40  Pac.  Rep.  1032. 

24.  CHILD  MUST  BE  IN  FACTT  OR  BY 
ADOPTION. — Minor  child  of  deceased  in  fact 
or  by  adoption  Is  entitled  to  homestead. — Es- 
tate  of  Romero,  76  CaL  879,  381,  17  Pac.  Rep. 
484-;  Estate  of  Pohlmann  (Cai.  App.  Dec.  7, 
1906),  84  Pac.  Rep.  854. 

Bvt  tlUs  does  not  apply  to  child  of  woman 
not  separated  by  law  from  her  husband  and 
not  living  with  deceased  at  time  of  his  death. — 
Estate  of  Romero,  76  Cal.  879,  381.  17  Pac. 
Rep.  484. 

25.  CHILDREN  NOT  NECESSARY  TO  EX-' 
ERCISE  OP  POIVBR.— Expression  "that  the 
homestead  must  be  set  apart  for  use  of  surviv- 
ing husband  or  wife  and  minor  children"  means 
only  that  homestead  la  to  be  set  apart  for  use 
of  surviving  husband  or  wife  and  minor  chil- 
dren, when  there  are  minor  children,  and  not 
to  be  construed  as  limiting  power  of  court  to 
set  apart  homestead  for  use  of  surviving  hus- 
band or  wife  when  there  are  no  such  children. 
That  this  is  so  is  made  evident  by  9  1468  post, 
which  provides  that  when  property  is  set  apart 
for  use  of  family  in  accordance  with  the  pro- 
visions of  this  chapter,  if  decedent  left  widow 
or  surviving  husband  and  no  minor  child,  such 
property  is  property  of  widow  or  surviving 
husband. — Estate  of  Armstrong,  80  Cal.  71,  73, 
22  Pac.  Rep.  79. 

26.  COLLATERAL  ATTACK  ON  DECREE.— 

The  same  presumption  must  now  attach  to 
decree  in  probate  proceedings  upon  collateral 
attack  as  to  judgment  in  cases  at  common  law 
or  in  equity. — Burrls  vs.  Kennedy,  108  Cal.  331, 
336.  41  Pac.  Rep.  458:  Estate  of  Bell.  131  Cal. 
1,  5,  sub  nom.  Thompson  vs.  Staacke,  63  Pac. 
Rep.  81,  668. 

27.  Decree  setting  apart  homestead  cannot 
be  attacked  collaterally. — Otto  vs.  Long.  144 
Cal.  144.  147,  77  Pac.  Rep.  885;  Saddlemire  vs. 
Stockton  Sav.  &  L.  Soc  144  Cal.  660.  665,  79 
Pac.  Rep.  381. 

28.  DetermlaatlOB  of  facta  which  authorizes 
court  to  set  aside  homestead  cannot  be  in- 
quired into  collaterally.— Otto  vs.  Long,  144 
Cal.  144.  147.  77  Pac.  Rep.  886. 

29.  COMMUNITY  PROPERTY  SUBJECT  TO 
— ^Wldovr  cannot  absolve. — Succession  of  widow 
.to  one  half  of  community  property  is  subject 

to  right  of  probate  court  to  carve  homestead 
out  of  estate,  and  is  in  nature  of  charge  on 
estate,  as  much  as  is  payment  of  debts,  from 
which  widow,  under  her  right  of  succession, 
can  no  more  discharge  it  than  she  can  free 
estate  from  its  liability  for  debts  of  deceased 
husband.— Estate  of  Still,  117  Cal.  609,  512,  49 
Pac.  Rep.  468. 

80.  Mvst  be  first  resorted  to.  —  Selection  of 
homestead  must  be  from  common  property  if 
there  be  any,  and  can  be  made  from  separate 
property  only  in  case  there  be  no  common 
property.  Statute  in  this  regard  is  clear  and 
explicit  and  admits  of  no  question. — Lord  vs. 
Lord,  65  Cal.  84,  86,  8  Pac.  Rep.  96. 

SL  CONCLUSIVENESS  OF  ORDER  — Pro- 
ceeding In  reni. — ^Probate  proceedings  and  the 
judgments  rendered  therein  are  in  nature  of 
proceedings  in  rem;  In  other  words,  suck  judg« 
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ments  are  founded  !n  proceedlngrs.  not  agralnst 
persons  as  such,  but  against  or  upon  thing  or 
subject-matter  itself,  whose  status  or  condi- 
tion is  to  be  determined,  and  Judgment  when 
rendered  is  solemn  declaration  of  status  of  the 
thing,  and  ipso  facto  renders  it  what  It  de- 
clares it  to  be,  and  in  such  matters  Jurisdiction 
is  acquired  by  taking  possession  of  thing,  or 
by  some  act  tantamount  thereto,  and  Judgment 
in  rem  in  such  case  binds  rest  in  absence  of 
any  personal  notice  to  parties.  Proceeding  to 
set  apart  homestead  is  in  nature  of  proceeding 
in  rem,  and  to  obtain  Jurisdiction  of  thing  for 
-purpose  of  decreeing  its  status  only  such  notice 
is  required  as  is  provided  by  positive  law. 
Where  record  shows  court  acquired  Jurisdic- 
tion of  subject-matter  of  estate  in  the  usual 
manner,  and  having  such  Jurisdiction  and 
authority  to  set  apart  homestead,  and  statute 
does  not  require  notice  thereof  to  be  given, 
decree  of  court  in  that  behalf  is  not  void  for 
want  of  notice  to  heirs,  and  in  action  after- 
wards brought  by  heirs  to  vacate  and  annul 
order  setting  apart  homestead  as  of  value  of 
15,000,  though  property  was  actually  of  value 
of  $10,000,  decree  setting  It  apart  is  conclusive. 
--Kearney  vs.  Kearney,  72  Cal.  691,  697,  15 
Pac.  Rep.  769. 

83.  CONSTRUCTION  —  Devolatien  of  title— 
IJinlted  homeiitead — Value. — ^Devolution  of  title 
to  homestead  premises  in  case  of  death  of  one 
of  spouses  Is  provided  for  in  S  1265  of  the  Civil 
Code  and  also  In  9 1474  post.  Latter  section 
was  amended  ten  days  later  than  the  section 
of  the  Civil  Code  and  is  to  be  regarded  as  the 
latest  expression  of  legislative  will.  Power  to 
limit  estate  of  heirs  Is  not  given  by  that  sec- 
tion, but  is  merely  referred  to  as  source  of 
limitation  which  may  be  placed  upon  their 
estate,  and  purports  to  deal  merely  with  the 
descent  of  the  property  from  which  homestead 
was  selected.  But  power  of  court  to  assign 
homestead,  and  upon  whose  exercise  limitation 
upon  estate  of  heirs  Is  created,  is  given  In  this 
section,  and  provisions  of  section  are  to  be 
read  in  connection  with  provisions  of  §  1474 
post.  Court  is  there  directed  to  set  aside  that 
which  was  selected  in  lifetime  of  decedent, 
provided  such  homestead  was  selected  from 
common  property  or  from  separate  property  of 
person  selecting  or  Joining  in  selection  of  the 
same,  and  then  provides  for  setting  apart  the 
homestead,  where  none  has  been  selected, 
designated,  and  recorded,  or  was  selected  from 
separate  property  of  decedent  without  his  con- 
sent. Power  thus  given  court  to  set  apart 
homestead  that  has  been  selected  from  sep- 
arate estate  of  decedent  is  same  as  Is  its 
power  to  set  apart  homestead  where  none  has 
been  selected  in  lifetime  of  decedent,  and  must 
be  exercised  in  same  manner  and  under  same 
limitations  and  conditions.  Provision  In  9  1474 
post  making  estate  of  heirs  subject  to  exercise 
by  court  of  its  power  to  assign  homestead  to 
family  for  limited  period  does  not  confer  upon 
court  power  to  assign  homestead  taken  from 
separate  property  of  decedent,  unless  by  con- 
ditions of  this  section  separate  estate  may  be 
so  set  aside.  Section  does  not  direct 'the  court 
to  set  apart  homestead  which  had  been  selected 
by  survivor  out  of  separate  property  of  de- 
ceased spouse,  but  declares  that  in  such  case 


court  must  "select,*'  designate,  and  set  apart 
"a"  homestead,  and  limits  property  out  of 
which  it  is  to  be  selected  to  common  property 
If  there  be  any.  It  is  only  in  case  there  is  no 
common  property  that ^ it  may  select,  designate, 
and  set  apart  out  of  separate  estate  of  de- 
cedent. It  is  very  evident  that  if  there  be  any 
common  property  homestead  which  may  have 
been  selected  by  survivor  from  separate  prop- 
erty of  decedent  without  his  assent  would 
cease  to  be  such  upon  his  death,  but  effect  of 
his  death  upon  homestead  selected  frqm  his 
separate  estate,  without  his  assent,  is  same 
whether  there  be  common  property  or  not.  The 
provision  In  91468  post  declaring  what  shall 
be  ownership  when  property  is  set  apart  to 
use  of  family  Implies  that  until  it  is  so  set 
apart  property  belongs  to  estate  of  decedent, 
and  subsequent  provision  of  same  section  that 
if  this  property  so  set  apart  be  homestead 
selected  from  separate  property  of  deceased, 
court  can  only  set  it  apart  for  limited  period, 
to  be  designated  in  order,  and  title  vests  in 
heirs  of  deceased,  subject  to  such  order,  clearly 
indicates  that  court  must  make  order  desig- 
nating the  limited  period  for  which  homestead 
Is  set  apart,  and  that  until  such  order  is  made 
there  is  no  homestead,  and  that  property  se- 
lected as  homestead  put  of  separate  property 
of  deceased  in  his  lifetime,  without  his  assent, 
ceases  upon  his  death  to  be  homestead  and 
vests  In  his  heirs  free  from  any  such  limita- 
tion, unless  it  is  afterwards  selected  and  set 
apart  as  a  homestead  by  order  of  the  court. 
The  court  has  discretion  to  exercise  In  deter- 
mining whether  it  will  set  aside  homestead 
from  separate  property  of  decedent,  as  well 
as  particular  property  which  it  will  set  apart, 
and  also  in  determining  time  during  which  it 
shall  be  held  as  homestead.  It  is  not  required 
to  set  aside  property  which  was  selected  by 
survivor,  and  is  limited  to  selecting  and  desig- 
nating property  which  Is  of  no  greater  value 
than  $5.000. — ^Weinreich  vs.  Hensley,  121  Cal. 
647,  658,  54  Pac.  Rep.  254. 

SS.  CONSTRUCTION  OF  SBCTION— Snpcrtor 
law. — Purpose  of  this  section  is  merely  to  set 
homestead  apart  and  withdraw  it  from  assets 
of  estate^not  to  direct  course  of  title  to  It. 
It  Is  Intended  to  operate  in  aid  of  general 
homestead  law — ^not  in  opposition  to  it — and 
provisions  of  such  act  must  prevail  If  there  be 
any  repugrnancy  between  it  and  this  section; 
and  therefore,  where  homestead  vests  abso- 
lutely in  widow  by  provisions  of  general  act, 
court  must  so  set  it  apart  to  her  notwithstand- 
ing reference  to  children  in  this  section. — Es- 
tate of  Wizom,  85  Cal.  820,  824. 

S4.     conveyance:    of    RIGHT.  — Right    to 

homestead  cannot  be  conveyed  or  waived  by 
widow  individually. — Phelan  vs.  Smith,  100  Cal. 
158,  168.  84  Pac.  Rep.  667. 

SB.     CONTBYANCB    BT    SURTITOR  —  Effect 

of. — Surviving  husband  is  entitled  to  have  a 
homestead  selected  from  community  property 
set  apart  to  him  absolutely,  although  prior  to 
wife's  death  he  alone  conveyed  premises  to 
third  party  who  subsequently  conveyed  them 
to  wife,  as  by  such  conveyances  no  title  passed. 
—Estate  of  Geary,  146  Cal  10*  i«9,  79  Y»a& 
Rep.  856. 
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3€.  CONVEYANCES  BY  WIDOW  OF  ALL 
HER  INTEREST  IN  ESTATE  as  legatee  and 
heir  at  law,  in  case  will  ^Ivins  her  oaah  legracy 
be  set  aalde.  does  not  estop  her  from  claiming 
probate  homestead,  havtv>sr  conveyed  no  Inter- 
est in  property  where  will  was  not  set  aside.— 
Estate  of  Vance,  100  Cal.  425,  427,  34  Pac. 
Rep.  1087. 


S7.  Effect  inrlicre  no  ehlldrem. — ^Whether  a 
widow  wbo  has  conveyed  estate  of  husband 
after  his  death  by  deed  of  bargain  and  sale, 
there  beingr  no  minor  children,  can  afterwards 
claim  and  have,  admeasured  to  her  probate 
homestead,  not  decided. — Estate  of  Vance,  100 
CaL  425.  429,  84  Pac.  Rep.  1087. 

88.     DATE  OF  DECREE  IS  TIME  OF  VEST- 

ING^— Homestead  set  apart  by  decree  under 
this  section  Is  different  from  homestead  se- 
lected In  lifetime  of  deceased,  as  there  It  vests 
by  virtue  of  general  Homestead  Act  and  by 
right  of  survivorship.  When  not  so  selected, 
but  set  apart  by  court,  title  does  not  vest  until 
decree  is  entered,  and  right  to  have  it  set  apart 
must  be  judged  as  of  date  of  decree. — ^Estate 
of  Boland,  48  Cal.  640,  642. 

SO.  DECREE  IS  JUDGMENT  IN  REM— At- 
ta^c  la  equity. — ^Decree  setting  apart  home- 
stead from  community  property  is  In  nature 
of  Judgment  in  rem,  and  conclusive  upon  all 
persons  interested  in  estate,  if  court  has  Juris- 
diction to  pronounce  it,  and  can  be  attacked  in 
equity  only  upon  same  grounds  upon  which 
Judgment  in  personam  may  be  annulled. — Fealey 
vs.  Fealey,  104  Cal.  864,  860,  43  Am.  St  Rep. 
Ill,  88  Pac  Rep.  49.  See  Estate  of  Orifflth,  84 
CaL  107,  118.  23  Pac  Rep.  528.  24  Id.  881;  Pico 
vs.  Cohn,  91  Cal.  129,  26  Am.  St.  Rep.  159,  26 
,  Pac  Rep.  970,  27  Id.  687,  18  L.  R.  A.  336;  United 
i  States  vs.  Throckmorton,  88  IT.  S.  61,  bk.  25  L. 
93. 


4«u     DEFINITION  OF  HOMESTEAD^— Both  in 

constitution  and  in  statutes  the  word  "home- 
stead" is  used  in  its  ordinary  or  popular  sense; 
or,  in  other  words.  Its  legal  sense  is  also  the 
popular  sense.  It  represents  dwelling-house 
in  which  family  resides,  with  usual  and  cus- 
tomary appurtenances,  including  outbuildings 
of  every  kind  necessary  or  convenient  for 
family  use,  and  lands  used  for  the  purposes 
thereof.  If  situated  in  the  country  it  may  in- 
clude garden  or  farm.  If  situated  in  city  or 
town  it  may  include  one  or  more  lots  or  one 
or  more  blocks.  In  either  case  it  is  unlimited 
by  extent  merely.  It  need  not  be  in  compact 
body.  On  contrary,  it  may  be  intersected  by 
byways,  streets,  or  alleys.  Neither  is  It  cir- 
cumscribed by  fences  merely.  In  respect  to 
quantity  it  is  unlimited,  whether  in  town  or 
country.  In  short,  only  tests  are  use  and 
value.  The  former  is  both  abstract  and  stat- 
utory, the  latter  statutory  only.  Whatever  is 
used — ^belng  either  necessary  or  convenient— 
as  place  of  residence  for  family,  contradistin- 
guished from  place  of  business,  constitutes  the 
homestead,  subject  to  statutory  limit  as  to 
value.  If,  however,  it  is  also  used  as  place  of 
business  by  family,  which  frequently  happens, 
it  may  not  therefore  cease  to  be  homestead,  if 
it  would  be  necessary  or  convenient  for  family 
use  independent  of  business.  If  what  is  actu- 
ally used  as  homestead  is  of  greater  value  than 


15,000,  excess  is  not  homestead  under  statute, 
though  so  in  fact  In  such  case  statute  pre- 
scribes course  to  be  pursued.  Further  than 
this  in  way  of  general  definition  It  Is  difficult 
to  go,  if  not  impossible.  Whatever  lies  beyond 
must  find  its  demonstration  in  peculiarities  of 
particular  case. — Gregg  vs.  Bostwick,  88  Cal. 
220,  227,  91  Am.  Dec.  637. 

41.  The  word  "homestead"  has  both  popular 
and  legal  signification.  In  its  popular  sense  it 
signifies  place  of  home,  residence  of  family.  It 
represents  dwelling-house  at  which  family  re- 
sides, with  usual  and  customary  appurtenances, 
including  outbuildings  of  every  kind  necessary 
or  convenient  for  family  use,  and  lands  used 
for  purposes  thereof.  It  is  in  this  sense  that 
word  is  used  in  constitution  and  also  in  stat- 
ute. In  other  words,  it  is  actual  homestead  to 
which  they  refer  and  to  which  they  purport 
to  add  certain  legal  incidents.  The  term  Itself 
is  nearly  as  old  as  English  language,  but  its 
use  in  legislation  is  quite  modern  and  pecu- 
liarly American.-7-Keyes  vs.  Cyrus,  100  CaL  822, 
824,  34  Pac.  Rep.  728. 

42.  Not  given  la  seetlosu — This  section  does 
not  define  homestead,  and  resort  must  be  had 
to  general  law  on  subject  to  ascertain  what 
constituted  homestead. — Estate  of  Delaney,  37 
Cal.  176,  181. 

48.  DEVISE  OF  FROFERTY^Homestead 
right  superior* — ^Where  will  provides  that 
property  be  sold,  and  bequeaths  money  to  be 
realized  thereby  to  different  legatees,  such 
bequests  are  special  and  subordinate  to  all 
contingencies  of  administration,  and  among 
others  to  authority  conferred  by  law  upon 
court  to  set  aside  property  for  limited  period 
to  surviving  spouse  as  homestead,  as  well  as 
to  appropriate  same  for  payment  of  debts,  if 
there  be  any. — Estate  of  LahifC,  86  Cal.  151, 
158,  24  Pac  Rep.   850. 

44.  When  application  is  made  that  home- 
stead \o  set  aside  under  this  section,  court 
has  no  discretion  in  premises,  but  must  grant 
application.  Nor  Is  power  or  duty  of  court 
in  this  respect  limited  by  fact  that  decedent 
left  will  by  which  he  disposed  of  property 
sought  to  be  set  aside.  The  power  of  testa- 
mentary disposition  of  property,  as  conferred 
and  defined  by  statute,  is  not  paramount  but 
is  subordinate  to  authority  conferred  upon 
probate  court  to  appropriate  property  for  sup- 
port of  family,  and  for  homestead  for  widow 
and  minor  children,  as  well  as  for  payment  of 
debts  of  estate. — Estate  of  Davis,  69  Cal.  458. 
460,  10  Pac.  Rep.  671.  See  Sulzberger  vs.  Sulz- 
berger,  50   Cal.   885. 

46.  DETISE  TO  "VITIFE  DOES  NOT  PRB- 
TENT. — Power  and  duty  of  court  to  set  apart 
homestead  is  not  in  any  part  of  statutory  law 
limited  to  case  where  widow  has  no  other 
property,  and  if  she  has  other  property  it 
matters  not  how  she  attained  it,  whether  un- 
der her  husband's  will  or  otherwise.  Her 
right  to  probate  homestead  is  independent 
right  to  any  other  right  or  property  which 
she  may  have.~Estate  of  Firth,  145  CaL  236, 
288,  78  Pac  Rep.  648. 

46.  DISCRETION  OF  COURT,  NOT  WISHES 
OF  APPLICANT,  CONTROLS. — ^In  matter  of  set* 
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ting:  apart  homestead,  court  Is  not  bound  by 
wishes  of  applicant,  but  shall  exercise  Its  own 
discretion  and  give  judg-ment. — Estate  of 
Schmidt.  94  Cal.  384»  387,  29  Pac.  Rep.  714; 
Weinreich  vs.  Hensley,  121  Cal.  647,  663,  64 
Pac.    Rep.    264. 

47.  Where  whole  estate  Is  of  small  value 
and  consists  of  several  lots  action  of  court 
In  setting  apart  one  of  ^uch  lots  and  dwelling- 
house  in  which  deceased  resided  will  not  be 
disturbed,  though  applicant  petitioned  for  set- 
ting apart  of  other  property. — Estate  of 
Schmidt.  94  Cal.   334,  337,  29  Pac.  Rep.  714. 

48.  Appeal. — Court  Is  not  bound  by  wishes 
of  applicant  in  matter  of  setting  aside  home- 
stead, but  should  exercise  its  own  discretion 
and  Judgment,  and  unless  that  discretion  is 
abused  its  action  will  not  be  disturbed  on 
appeal.^Estate  of  Schmidt,  94  Cal.  334,  887, 
29  Pac.  Rep.  714. 

A«  to  appeal,  see  pars.  9,  10  this  note. 

40.  EIFFBGT  OF  ORDBR.— Homestead  when 
set  apart  ceases  to  be  asset  of  estate,  and 
neither  court  nor  administrator  has  any  fur- 
ther control  over  it,  and  it  has  become  for 
all  future  purposes  of  administration  as  if 
It  had  never  existed. — Estate  of  Orr,  29  Cal. 
101,  104;  Estate  of  Burns,  64  Cal.  223,  228. 

60.  The  widow,  and  widow  or  minor  child 
or  children,  take  it  subject  to  all  valid  liens 
existing  at  time  of  death  of  husband,  and  free 
from  all  other  claims. — Estate  of  Orr,  supra. 

61.  Decree  of  distribution. — ^By  beingr  jBet 
apart  as  homestead  property  is  excluded  from 
Jurisdiction  of  court,  and  it  is  improper  for 
court  to  make  any  further  order  regrardlnflr 
it  Clause  in  decree  of  distribution  to  effect 
that  it  shall  not  affect  property  so  set  apart 
will  be  stricken  out  as  it  might  possibly 
operate  to  prejudice  of  widow  by  raising  a 
doubt  as  to  her  right  in  said  homestead. — 
Estate  of  Hardwick,  59  Cal.  292. 

lilmlted  in  Estate  of  Tlttel,  189  Cal.  149,  72 
Pac.  Rep.  909. 

62.  Former  honestead.  —  Decree  of  probate 
court  setting  apart  homestead  cannot  be  held 
to  adjudge  conclusively  that  there  was  no 
valid  selection  of  a  homestead  in  lifetime  of 
deceased.  The  effect  of  order  or  decree  is 
merely  to  withdraw  property  from  adminis- 
tration.— Saddlemire  vs.  Stockton  Savings  •& 
L.  Soc,  144  Cal.  660,  664,  666,  79  Pac  Rep. 
381. 

Dlstincrulsblnfft  Kearney  vs.  Kearney,  72  Cal. 
591,  16  Pac  Rep.  759;  Sheehy  vs.  Miles,  98  Cal. 
288,  28  Pac.  Rep.  1046;  Hoppe  vs.  Hoppe,  104 
Cal.  94,  37  Pac.  Rep.  894;  Estate  of  Walkerly, 
108  Cal.  627,  656,  41  Pac.  Rep.  772;  Estate  of 
Matheny,  121  Cal.  267,  268,  63  Pac.  Rep.  800; 
Estate  of  Fath,  132  Cal.  609,  64  Pac.  Rep.  996. 

68.  Testlnir  of  selected  homestead. — A  home- 
stead selected  from  community  property  vests 
in  survivor,  and  is  protected  in  survivor  in 
same  manner  that  It  had  been  to  whole  family, 
and  is  still  homestead.  Death  of  one  of 
spouses  does  not  alter  in  any  way  the  estate 
or  character  of  the  homestead,  and  it  requires 
no  action  of  the  probate  court  to  pass  home- 
stead  protected   as   such.     It   passed   immedi- 


ately upon  death  of  one  of  spouses,  by  opera- 
tion of  law.  If  there  be  administration 
affecting  estate  out  of  which  homestead  was 
carved,  it  would  become  duty  of  probate  court 
to  set  apart  recorded  homestead  to  survivor, 
but  this  setting  apart  would  not  affect  rierht 
of  survivor.  Such  is  not  purpose  of  order  in 
case  of  recorded  homestead.  Its  object  and 
effect  is  simply  to  take  property  out  of  ad- 
ministration.— Estate  of  Ackerman,  80  Cal.  20S, 
209.  210,  22  Pac.  Rep.   141. 

64.  BJrBCTMBNT— May  be  maintained  by 
widow  avalnst  administrator  of  her  deceased 
husband's  estate  for  property  set  apart  to  her 
as  homestead,  and  in  such  action  showing 
that  defendant  collected  rents,  leased  part  of 
premises  to  third  party,  and  refused  to  deliver 
possession  to  plaintiff  on  demand  is  sufficient 
to  sustain  Judgment. — Moore  vs.  Moore  (CaL 
Aug.  81,  1893),  34   Pac.  Rep.  90. 

66.  BNCUMBBRBD    PROPBRTY-— Sale    of. — 

Where  property  from  which  it  is  sought  to 
select  homestead  is  encumbered,  of  value  more 
than  $5,000,  and  incapable  of  being  partitioned 
without  material  Injury,  it  may  be  ordered 
sold  subject  to  liens  thereon  and  homestead 
set  apart  out  of  proceeds. — Estate  of  McCauley, 
60  Cal.  644,  646. 

6e.  BNTRY  OF  ORDBR^-Not  necessary  to 
make  It  valid  or  effectual  to  pass  title.  In 
this  respect  it  is  subject  to  same  rule  as  a 
Judgment,  and  becomes  effectual  as  to  estate 
and  those  entitled  to  succession  by  law  or 
devise  as  soon  as  it  is  made  or  rendered,  and 
therefore  conveyance  or  mortgage  by  widow 
after  rendition  of  order  but  before  Its  entry 
or  recording  is  valid. — Otto  vs.  Long,  144  Cal. 
144.  146,  77  Pac  Rep.  886. 

67.  BSTATB  WORTH  LBSS  THAN  •1,600.'- 

Homestead  selected  from  separate  property 
of  decedent  without  his  consent  may  be  set 
apart  absolutely  where  estate  Is  not  of  value 
more  than  $1,500,  as  provided  In  S  1469  post — 
Estate  of  Neff,  139  Cal.  71,  72,  72  Pac  Rep. 
632. 

68.  BSTOPPBIi.— Opposition     to     application- 

to  set  apart  property  as  homestead  does  not 
preclude  opposing  party  from  establishing  his 
title  to  premises  in  action  for  that  purpose. — 
Dickey  vs.  Gibson,  121  Cal.  276,  278.  63  Pac. 
Rep.  704. 

60.  Aeqnlesceneo  by  widow  for  period  of 
eighteen  months  or  more  in  order  setting 
apart  certain  property  as  homestead,  which 
property  was  last  residence  of  deceased,  con- 
cludes her  from  claiming  property  upon  which 
he  formerly  reside'd,  upon  ascertaining  that 
property  first  set  apart  is  subject  to  liens. — 
Holden  vs.  Plnney,  6  Cal.  234,  236. 

60.  BX  PARTB  ORDBR— Notice  not  neces- 
sary.— No  notice  need  be  given  heirs  of  appli- 
cation for  order  or  decree  setting  apart 
homestead,  and  such  order  or  decree  may  be 
made  ex  parte. — Kearney  vs.  Kearney.  72  Cal. 
591,  594,  15  Pac.  Rep.  769;  Qaylord  vs.  Place, 
98  Cal.  472.  480.  83  Pac  Rep.  484. 

61.  BXCIiUSIVB  JURISDICTION.  ~  Home- 
Stead  can  be  set  aside  only  in  probate  proceed- 
ings, and  court  has  no  Jurisdiction  to  so  set 
property  apart  in  action  of  ejectment  brought 
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by  administrator. — Richards  tb.  Wetmore,  66 
CaL  365»  S66.  5  Pac.  Rep.  620. 

63.  FAILURE  TO  RBCORD  ORDBR  does 
not  render  it  ineffectual.  Provision  that  court 
shall  select,  deslfirnate,  and  set  apart,  and 
cause  to  be  recorded  homestead,  does  not  make 
recordation  of  order  necessary  part  of  process 
of  creatini:  probate  homestead.  There  la  not 
in  this  section,  as  there  is  in  1 1266  of  the 
Civil  Code,  relatinsr  to  ordinary  homesteads, 
a  provision  declaring  in  effect  that  home- 
stead does  not  come  into  existence  until 
declaration  is  filed  for  record.  The  probate 
homestead  is  creation  of  court  and  its  exist- 
ence is  complete  when  court  has  concluded 
its  action.  The  subsequent  act  of  recording  is 
ministerial  and  must  take  place  after  action 
of  court  is  completed  by  making  of  order. 
The  provision  for  recordingr  it  in  recorder's 
office  is  manifestly  nothing  more  than  direc- 
tion for  preservation  of  additional  record  to 
impart  notice  to  third  persons. — Otto  vs.  Long, 
144  Cal.  144,  147,  77  Pac  Rep.  885. 

«8.  'VAMILT."— Throughout  statute  regard- 
ing probate  proceedings  term  "family"  is  used 
as  synonymous  with  and  as  representing  sur- 
viving spouse  and  children,  and  therefore  de- 
cree setting  apart  homestead  'for  use  of 
family  of  deceased  must  be  held  sufficiently 
explicit— Phelan  vs.  Smith,  100  Cal.  158,  170, 
34  Pac.  Rep.  667. 

«4.  FINDINGS  SHOULD  BB  MADB  if  re- 
quested by  applicant  where  petition  to  set 
apart  homestead  is  denied. — Estate  of  Burton, 
68  Cal.  86. 

66.  GBNBRAL  RULB  A8  TO  WHAT  CON- 
STITUTBS  HOMBSTBAD,  its  reduction  in  area 
as  it  increases  in  value,  etc.,  are  prescribed  by 
general  homestead  law,  and  tests  by  which  it 
is  ascertained  are  same  whether  question 
arises  between  one  claiming  homestead  and 
vendee,  mortgagee,  or  creditor,  or  between 
surviving  spouse  and  heirs  of  deceased  spouse. 
There  is  not  one  homestead  as  against  cred- 
itor and  different  one  as  against  heirs  of 
deceased  spouse  when  survivor  asserts  his  or 
her  claim. — Estate  of  Delaney,  37  Cal.  176,  180. 

66.  HUSBAND      SURVIVING— Right      of.— If 

deceased  wife  leaves  no  minor  children,  home- 
stead set  apart  is  for  surviving  husband  alone, 
but  if  taken  from  separate  property  of  de- 
cedent, it  can  be  only  for  limited  period.  Al- 
though husband  could  not  have  selected  and 
made  homestead  of  property  without  consent 
of  wife  while  she  was  living,  court  may  set 
it  apart  as  such  after  her  death. — Estate  of 
LAhiff,  86  Cal.  151,  158,  24  Pac.  Rep.  850. 

67.  IMMATBRIAI*  ISSUBS.— Finding  need 
not  be  nuida  upon  issues  which  are  entirely 
immaterial  to  determination  of  petition  for 
homestead.— Estate  of  Adams,  128  Cal.  880,  57 
Pac.  Rep.  569. 

6a  INS01.VBNCY  OF  BSTATB  DOBS  NOT 
FRBVBNT  court  from  setting  apart  probate 
homestead.  Statute  contains  no  limitation 
upon  power  to  set  apart  homestead  founded 
upon  insolvency  of  estate. — Estate  of  Adams, 
128  Cal.  380,  57  Pac.  Rep.  569. 

66.     ntSOIiVBNT    ACT — Proeeedlng    nnder^ — 

Under  Insolvency  Act  of  1895,  making  it  duty 


of  court  to  set  apart  homestead  in  manner 
provided  by  this  section,  homestead  set  aside 
could  not  exceed  that  provided  for  in  §  1237 
of  Civil  Code.  Neither  Insolvent  Act  nor  code 
provided  for  any  written  opposition,  and 
whether  any  one  opposed  application  or  not, 
it  was  duty  of  court  to  ascertain  facts  in 
relation  to  character  and  occupation  of  prop- 
erty, and  court  was  not  authorized  to  set 
apart  any  property  which  under  law  did  not 
constitute  part  of  homestead  occupied  by 
petitioner  simply  because  application  was  not 
opposed.— Matter  of  Ligget,  117  Cal.  352,  354, 
49  Pac.  Rep.  211. 

70.  INTENT  OF  APPLICANT  IMBIATB- 
RIAJL«— Testimony  of  applicant  that  if  prop- 
erty be  set  apart  as  homestead  she  intends  to 
erect  dwelling  and  reside  thereon,  is  imma- 
terial.—Estate  of  Gallagher,  134  Cal.  96,  98, 
66  Pac.  Rep.  ^0. 

71.  JURISDICTION  IS  SPBCIAL.— Superior 
court,  although  one  of  general  jurisdiction, 
yet  when  sitting  in  probate  and  exercising 
powers  granted  It  by  statute  in  such  matters, 
its  Jurisdiction  is  limited  and  special,  and  when- 
ever its  acts  are  shown  to  have  been  without 
limits  of  this  special  Jurisdiction  such  acts 
are  nugatory  and  have  no  binding  effect  even 
upon  those  who  have  invoked  its  authority 
or  submitted  to  its  decision. — Smith  vs.  Wcst- 
erfield,  88  Cal.  374,  378,  26  Pac.  Rep.  206; 
Neary  vs.  Godfrey,  102  Cal.  838,  341,  36  Pac. 
Rep.   665. 

72.  LIBERAL  CONSTRUCTION  TO  BB 
GIVEN. — Statutes  upon  subject  of  homesteads 
being  remedial  in  nature  are  to  be  construed 
liberally,  and  In  favor  of  carrying  out  mani- 
fest purpose  of  legislature,  rather  than  their 
operation  be  restricted  to  strict  letter  in  which 
they  are  framed. — Keyes  vs.  Cyrus,  100  Cal. 
322,  824,  34  Pac.  Rep.  722.  See  Estate  of 
Pohlmann  (Cal.  App.  Dea  7,  1905),  84  Pac. 
Rep.  364. 

7S.  LIMITED  HOBIBSTBAD— RIgbt  to,  dis- 
cretionary.— Right  to  have  homestead  assigned 
for  limited  period  is  not  absolute  but  rests  in 
sound  discretion  of  court,  to  be  exercised  in 
view  of  all  facts  appearing  before  it.:— Estate 
of  Lamb,  95  Cal.  897,  399,  408,  30  Pac.  Rep. 
568;  Weinreich  vs.  Hensley,  121  Cal.  647,  653, 
64   Pac.  Rep.   254. 

74.  LIMITBD  PERIOD  ONLY.— Homestead 
declared  by  wife  upon  separate  property  of 
husband  can  be  set  apart  to  widow  for  limited 
period  only. — Estate  of  Burrows,  136  Cal.  113, 
68   Pac   Rep.   488. 

75.  LIBOTATION  OF  TBRMr— In  divorce  ac- 
tion, by  analoery  to  this  section,  homestead 
cannot  be  set  aside  for  greater  period  than 
life,  and  decree  setting  aside  homestead  to 
innocent  party  for  ten  years  is  on  condition 
that  party  live  so  long,  and  upon  death  before 
expiration  of  such  period  such  homestead  vests 
in  party  from  whose  property  it  was  taken. — 
Neary  vs.  Godfrey,  102  Cal.  338,  341,  36  Pac. 
Rep.  655. 

76.  LIBN8  NOT  AFFBCTBD<— Valid  liens 
on  homestead  are  not  affected  by  setting  it 
apart.  It  is  taken  sybject  to  such  liens,  but 
they  must  be  enforced  by  ordinary  action  in 


8  1466       (1916)       MONBY  IH  KiISSU  OF  HOBOBSTBAD—NATUIUS  OF  RIGHT. 


IPt.  ni. 


court  havingr  such  jurisdlotion.— Estate  of  Orr, 
29  Cal.   101,  108. 

77.  Liens  and  encumbrances  on  property 
are  not  destroyed  by  order  setting  It  apart. 
Statute  nowhere  so  provides,  but  assuming 
such  provision  would  be  constitutional,  such 
construction  would  not  be  Justified  in  absence 
of  express  provision  or  clear  Intent  that  lien 
of  valid  encumbrance  placed  on  property  by 
deceased  should  be  destroyed. — Estate  of  2ic- 
Cauley,  50  Cal.   544,  646. 

'78.  MANDATORY  LAW— flectton  Uu— Oourt 
has  no  discretion  In  premises  but  must  set 
apart  exempt  property  and  homestead  selected 
in  lifetime  of  deceased,  or  where  none  such 
was  selected  homestead  If  application  be  made 
therefor.  The  expression  "may  set  apart" 
should  be  construevi  "must  set  apart." — Estate 

of  Ballentine,  46  Cal.  696,  699. 

« 

79.  Court  has  no  discretion  in  premises,  but 
must  set  apart  homestead  as  here  provided. — 
Tyrrell  vs.  Baldwin,  78  Cal.  470,  476,  21  Pao. 
Rep.  116. 

80.  Whenever  proper  application  for  setting 
apart  homestead  is  made  word  "may"  is  to 
be  construed  as  "shall,"  and  oourt  has  no 
discretion  to  refuse  application. — Demartln  vs. 
Demartln,   85   Cal.   71,  76,  24  Pac  Rep.   694. 

81.  No  homestead  having  been  selected  and 
recorded  during  lifetime  of  decedent.  It  is  duty 
of  court  to  designate  and  set  apart  homestead 
out  of  community  property,  if  there  be  any, 
if  not,  then  out  of  separate  property  of  de- 
cedent, and  it  may  be  done  from  any  property 
suitable  for  purpose. — Estate  of  Liahlff,  86  Cal. 
151,  153,  24  Pao.  Rep.  850. 

82.  MARRIAGE  OF  WIFE,  PRESUMING 
HUSBAND  DEAD. — ^Homestead  cannot  be  made 
to  wife  of  deceased  who,  not  having  heard 
from  him  within  statutory  period,  married 
second  time,  such  second  marriage  being  valid 
until  pronounced  void  by  decree  of  competent 
court,  she,  under  such  circumstances,  not  being 
widow  of  deceased  (Beatty,  C.  J.,  dis.). — ^Estate 
of  Harrington,  140  CaL  244,  248,  78  Pao.  Rep. 
1000. 

Minor  children  entitled  to  homestead. — See 
Estate  of  Pohlmann  (Cal.  App.  Dec.  7,  1906), 
84  Pac.  Rep.  354. 

88.  MONEY  IN  I«IBU  OF  HOMESTEAD  can- 
not be  set  apart  by  court. — Estate  of  Isaacs, 
80  Cal.  105;  Estate  of  Noah,  78  CaL  690,  16 
Pao.  Rep.  290. 

84.  On  vacant  property. — ^Law  does  not  au- 
thorize setting  apart  of  16,000  worth  of  cer- 
tain property,  or  land  of  value  of  |6,000  upon 
which  dwelling  may  thereafter  be  erected. 
This  is  more  apparent  by  reference  to  1 1468 
post  regarding  setting  apart  of  homesteads 
out  of  separate  property  of  deceased  for  lim- 
ited period.— Estate  of  Noah,  78  Cal.  690,  698, 
16   Pac.   Rep.   290. 

85.  MORTGAGE  —  Consideration  of.  —  Court 
has  power  to  consider  existence  or  non-exist- 
ence of  mortgage  on  certain  piece  of  property 
for  purpose  of  determining  what  shall  be  set 
aside  as  homestead  where  selection  Is  to  be 
made  by  court,  but  where  declaration  was  made 
during  lifetime  of  deceased  there  is  nothing  in 
statute  which  requires  court  to  adjudicate  as 


to  mortgage  made  prior  to  declaration,  or  au- 
thorises it  to  set  apart  property  subject  to 
lien.  Whatever  remedy  exists  under  S  1241  of 
Civil  Code  is  for  application  In  foreclosure 
proceedings,  not  in  probate  proceedings.  (Sec- 
tion 1476  post  was  not  considered  on  this  ap- 
peal.)— Chalmers  vs.  Stockton  B.  &  L.  Soc,  64 
Cal.  77,  78,  28  Pac.  Rep.  69. 

Se.  MORTGAGE  BT  ORDER  OF  COURT— 
Payment. — ^Duty  of  court  is  to  set  aside  home- 
stead from  unencumbered  realty  regardless  of 
creditors,  and  In  case  where  court  authorized 
mortgage  of  real  property  of  estate  before 
setting  apart  homestead,  it  should  apply  pro- 
ceeds of  sale  of  other  property  in  paying 
encumbrance  upon  property  set  apart  as  home- 
stead.—Estate  of  Shlvely,  146  Cal.  400,  402.  78 
Paa  Rep.  869. 

87.  MORTGAOIDD  FREMISBS  —  Proeedore 
regarding. — ^Mortgage  ooverlng  several  plec€»s 
of  property  is  not  controlling  element  in  mak- 
ing homestead  selection,  and  in  such  case 
fale  of  all  property  Is  not  necessary.  The 
proper  course  would  be  to  set  apart  homestead 
subject  to  mortgage,  and  widow  would  then 
be  in  condition  to  ask  sale  of  balance  of  prop- 
erty, and  application  of  proceeds  to  payment 
of  mortgage,  under  §  1475  post,  or  in  case  of 
foreclosure,  to  ask  that  mortgaged  property 
not  set  apart  be  first  sold,  and  proceeds  ap- 
plied, leaving  homestead  liable  for  balance 
only.— Lord  vs.  Lord,  66  Cal.  84,  86.  8  Pac.  Rep. 
96. 


8S.  NATURE  OF  RIGHT— Notlee  not 
qnlred. — Right  of  inheritance,  power  of  testa- 
mentary disposition,  nature  and  mode  of 
proceeding  for  administration,  as  well  as  char- 
acter of  evidence  by  which  proof  of  fact  of 
disposition  should  be  preserved,  and  right  of 
appeal  in  probate  matters,  are  all  within  ex- 
clusive control  of  legislature.  The  persons 
who  by  grace  of  statute  are  designated  or  con- 
stituted heirs  or  devisees  have  no  ground  for 
claim  that  they  are  deprived  of  their  property 
without  due  process  of  law  merely  because 
same  statutory  law  which  provides  that  they 
shall  inherit  and  that  property  may  be  dis- 
posed of  by  will,  has  also  provided  that  not- 
withstanding such  heirship  or  testamentary 
disposition,  court  having  jurisdiction  of  estate  of 
deceased  before  distribution  may,  under  certain 
conditions  to  be  by  it  determined,  without  no- 
tice, set  apart  some  or  all  of  estate  absolutely 
to  widow,  and  no  appeal  is  allowed  from  order. 
They  take  estate  subject  to  that  very  contin- 
gency, and  they  are  not  deprived  of  it  in 
sense  intended  by  constitutional  inhibition 
when  that  contingency  occurs.  Therefore 
validity  of  order  setting  apart  homestead  as 
against  heirs  and  devisees  is  not  affected  by 
fact  that  no  notice  Is  required  to  be  given,  or 
that  order  is  not  appealable. — Otto  vs.  Long, 
144  Cal.  144,  147,  77  Pao.  Rep.  886. 

80.  Foredosnre  by  widow. — ^Right  to  have 
probate  homestead  carved  out  of  estate  is  in 
nature  of  charge  upon  estate  from  which 
widow,  under  her  right  of  succession,  can  no 
more  discharge  property  than  she  can  free  it 
from  liability  for  debts  of  deceased.  Right  is 
Inherent  not  In  widow  alone,  but  in  children 
as  well,  and  she  can  no  more  foreclose  their 
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rlflTht  thereto  than  she  can  their  rights  as 
heirs  to  estate. — Phelan  vs.  Smith,  100  Cal. 
158,   166,  34  Pac.  Rep.  667. 

90.  NBW  TRIAIj— Wlien  allowed^— Prior  to 
code,  issues  of  fact  were  authorized  in  nearly 
eyery  probate  proceeding,  and  there  was  gen- 
eral provision  that  either  party  might  move 
for  new  trial  on  account  of  any  error  com- 
mitted. It  is  now  provided  that  only  those 
provisions  of  code  relative  to  new  trials,  and 
i^peals  which  are  consistent  with  provisions 
of  Probate  Act  shall  apply  to  probate  pro- 
ceedings, the  intention  being  to  curtail  dila- 
tory proceedingrs  in  settlement  of  estates. 
Provisions  regarding  new  trials  apply  only 
where  re-examination  on  an  issue  of  fact  can 
be  had,  and  not  to  orders  which  may  be  made 
ex  parte,  or  by  court  on  its  own  motion,  but 
must  be  confined  to  those  cases  in  which  code 
has  expressly  authorized  issues  of  fact  to  be 
framed.— Bstate  of  Moore,  72  CaL  836,  340,  18 
Pac  Rep.  880;  Leach  vs.  Pierce,  98  CaL  614, 
618,  88  Pac  Rep.  285. 

•1.  NOTICE  —  Necessity  of — Proceeding  In 
vena. — Proceeding  is  one  in  rem  and  all  persons 
interested  are  bound  by  decree  setting  apart 
homestead  without  personal  notice. — Hanley 
▼B.  Hanley,  114  Cal.  690,  694,  46  Paa  Rep.  786. 

02.     ORIGIN  OF  RIGHT— Legislative  control. 

— Right  to  exemptions  and  homestead  is  of 
legislative  creation  and  under  legislative  con- 
trol, and  can  be  limited  according  to  legis- 
lative will  in  any  respect  and  at  any  time. — 
Tyrrell  vs.  Baldwin,  78  Cal.  470,  473,  81  Pac. 
Rep.   116. 

9S.     ORDBR  OF  SAIiB— Right  not  lost  by^— 

"Widow  and  minor  children  do  not  lose  right 
to  homestead  by  administrator  procuring  order 
of  sale  of  property,  if  it  was  never  sold  under 
order.— Estate  of  Still,  117  Cal.  609,  612,  49 
Pac.  Rep.  468. 

•4.  OTHBR  PROPERTY  OF  WIDOW  DOBS 
NOT  PRBVBNT. — Jurisdiction  of  probate  court 
to  set  aside  homestead  to  surviving  wife  is  not 
subject  to  condition  that  she  does  not  have 
other  property  or  any  other  property  fit  to 
live  in.  Such  jurisdiction  is  excluded  only 
when  she  already  has  legal  homestead,  and 
mere  place  fit  to  reside  in  is  not  homestead 
unless  it  has  been  impressed  with  that  char- 
acter by  certain  acts  required  by  law  to  be 
done  for  that  purpose. — Estate  of  Firth,  145 
Cal.   236,   238,  78  Pac.  Rep.  643. 

M.  PARTICULAR  HEIRS  NOT  TO  BE 
NABIED. — ^Vesting  of  remainder  in  any  par- 
ticular heirs  or  persons  should  not  be  de- 
creed by  probate  court  In  setting  apart 
homestead  for  limited  period.  When  there  is 
contest  between  different  persons  claiming  in 
hostility  to  each  other  to  be  heirs,  they  must 
adjudicate  in  proper  action  or  proceeding  in 
which  heirship  properly  arises. — Estate  of 
Plrth.   145  Cal.  236,  240,  78  Pac.  Rep.   643. 

M.  PARTITION— Docs  not  lie  daring  minor- 
ity of  child* — Homestead  must  remain  intact  as 
place  of  abode  for  family  until  youngest  child 
attains  majority,  and  no  act  of  any  member 
of  family  can  in  anywise  prejudice  rights  of 
others;  therefore  action  of  partition  by  one 
member   or  hhi   grantor   does   not   lie   during 


minority  of  any  child.— Hoppe  vs.  Hoppe.  104 
Cal.  94,  101,  37  Pac.  Rep.  894. 

07.     PLEADING   AND   PRACTICE— Rules   of. 

— ^Upon  appeal  from  order  setting  apart  home- 
stead declared  in  lifetime  of  deceased,  question 
as  to  character  of  property,  e.  g.  public  Inn, 
will  not  be  considered  on  such  appeal  where 
no  such  question  was  raised  In  lower  court. 
Rules  of  pleading  and  practice  In  civil  cases 
being  applicable  to  proceedings  in  probate 
court.— Estate  of  Young,  123  Cal.  337,  347,  55 
Pac.  Rep.  1011. 

98.  Rules  of  pleading  and  practice  In  civil 
cases  apply  to  probate  proceedings,  and  in 
case  where  on  application  for  homestead  ap- 
praisers are  appointed  and  report,  but  objec- 
tion is  made  to  its  confirmation  by  one  who 
claims  deceased  in  his  lifetime  had  no  title 
to  property,  applicant  is  entitled  to  findings 
on  sustaining  of  objection  and  denial  of  ap- 
plication.— Estate   of   Burton,    63    Cal.   36. 

98.  PRACTICE. — Code  does  not  point  out 
steps  to  be  pursued  in  setting  apart  homestead 
where  none  has  been  declared  during  lives  of 
parties,  and  in  such  cases,  coui^t  may,  under 
1 187  ante,  adopt  any  suitable  method  of  pro- 
cedure comformable  to  the  spirit  of  the  code, 
and  for  that  purpose  may  order  a  new  or  fur- 
ther inventory  and  appraisement — Phelan  vs. 
Smith,   100   CaL   158,   169,   84   Pac.   Rep.   667. 

100.  Duty  of  court  is  to  determine  what 
was  legally  held  as  homestead,  and  then  set 
it  apart  for  use  of  widow. — Estate  of  Wlxom, 
85  Cal.  820,  825. 

lOL  PROCEDURE. — ^Homestead  may  be  set 
apart  where  none  has  been  selected  in  life- 
time of  deceased,  although  It  be  provided  that 
it  be  set  apart  in  manner  prescribed  in  article 
n  of  this  chapter,  conceding  that  article  to 
have  been  repealed,  as  in  such  event  provisions 
of  §  187  ante  apply,  and  the  court  may  adopt 
any  appropriate  means  to  carry  its  juris- 
diction into  effect. — ^Mawson  vs.  Mawson,  50 
Cal.  689,  641;  Estate  of  McCauley,  50  Cal.  544, 
646. 

lOa.  PRIOR  DECLARATION  OF  WIFB>— 
Effect  of. — ^Rlght  to  set  apart  homestead  "to 
family  of  decedent"  for  limited  period  is  not 
controlled  or  in  any  way  affected  by  wife's 
previous  selection  of  homestead. — Weinrelch 
vs.  Hensley,  121  Cal.  647,  653,  54  Pac.  Rep. 
254;  Warner  vs.  Warner,  144  Cal.  615,  619,  78 
Pac.  Rep.  24. 

108.  dUIBT  TITLE— "Widow  nay  maintain 
action. — ^Action  to  quiet  title  to  homestead 
may  be  brought  by  widow,  and  title  to  her 
interest  in  property,  the  fee,  or  less,  may  be 
quieted.— McKinnie  vs.  Shaffer,  74  Cal.  614, 
616,  16  Pac.  Rep.   509. 

104.  REMAINDER  STATS  IN  ESTATE— 
Hay  be  sold. — Order  setting  apart  as  home- 
stead life  Interest  in  certain  real  property 
does  not  remove  remainder  In  fee  in  that 
property,  which  by  terms  of  statute  vests  in 
heirs,  beyond  reach  of  estate's  creditors,  and 
where  such  remainder  is  only  property  of 
estate  it  may  be  ordered  sold  in  order  to  pay 
accrued  family  allowance  or  other  claims. — 
Estate  of  TiUel,  189  Cal.  149,  168,  78  Pac.  Rep. 
909. 
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105.  REMARRIAGE    TERMINATES    RIGHT. 

— Homestead  shall  be  set  apart  to  the  widow 
and  family;  and  rig:ht  of  widow  to  have  home- 
stead set  apart  terminates  when  she  loses  her 
status  as  such,  as  by  remarrlagre. — Estate  of 
Boland,  43  Cal.  640,   642. 

10«.  RESIDENCE  NOT  ESSENTIAL^— The 
condition  that  decedent  must  have  resided 
upon  premises  before  ^iven  piece  of  property 
can  be  set  apart  as  homestead  for  use  of  sur- 
vivor is  not  imposed.  Such  homestead  may  be 
carved  out  of  any  property  left  by  decedent 
which  is  capable  of  being:  made  homestead. — 
Estate  of  Bowman,  69  Cal.  244,  245,  10  Pac 
Hep.   412. 

See  pars.  3,  18  this  note. 

107.  Construction  of  former  decUilons. — The 
expression  used  in  previous  decisions  to  effect 
that  probate  homestead  can  be  set  apart  only 
upon  property  which  could  have  been  dedicated 
under  Homestead  Act  immediately  preceding 
death  of  husband,  must  be  construed  to  mean 
only  that  it  must  be  property  which  in  its 
character  is  homestead  property,  that  is  a 
dwellingr-house  with  land  on  which  it  is  situ- 
ated, and  wh^h  could  have  been  occupied  as 
home,  and  not  that  it  must  be  land  on  which 
husband  actually  resided  at  time  of  his  death. 
In  case  of  probate  homestead,  court  creates 
homestead,  and  it  may  be  carved  out  of  any 
property  of  estate  suitable  for  homestead.  It 
need  not  have  been  actually  resided  upon. 
That  is,  where  there  are  two  pieces  of  prop- 
erty belongringr  to  estate,  each  having  dwell- 
ing-house on  it,  and  being  suitable  for  home, 
court  may  set  apart  either  piece  a^  homestead 
for  widow,  if  there  are  no  other  valid  objec- 
tions to  such  action. — Estate  of  Gallagher,  184 
Cal.  96,  97,  66  Pac.  Rep.  70. 

106.  RETURN  OF  INVENTORY— What  sain, 
elent  as. — Presentation  of  inventory  and  ap- 
praisement to  Judge,  although  oath  of  executor 
be  not  attached  or  paper  actually  filed  until 
some  subsequent  time.  Is  sufficient  for  pur- 
poses of  section. — Estate  of  Lux,  100  Cal.  593, 
601,  35  Pac.  Rep.  841. 

109.  Absence   of   affidavit. — Inventory    with- 
out any  affidavit  would  be  sufficient  for  pur- 
pose  of   setting   apart   homestead. — Phelan   vs.* 
Smith,  100  Cal.  158,  169,  34  Pac.  Rep.  667. 

110.  RIGHT  TO  HOMESTEAD  IS  NOT  ES- 
TATE— Conveyance. — Right  to  have  homestead 
set  apart  is  not  estate  either  in  law  or  in 
equity,  and  deed  of  surviving  spouse  made 
before  homestead  is  set  apart  does  not  convey 
away  right  to  homestead,  but  such  deed  is 
operative  to  convey  all  interest  in  estate  which 
such  survivor  takes  by  succession,  such  inter- 
est being  subject  to  power  of  coiirt  to  set 
apart  homestead.  Grantee  takes  estate  and 
is  owner  of  it,  but  subject  to  homestead  if 
afterwards  set  apart  by  court  If  this  were 
doubtful  under  provisions  of  S  1468  post,  S  1485 
post  makes  it  clear. — McHarry  vs.  Stewart 
(Cal.  Dec.  30,  1893),  85  Pac.  Rep.  141. 

111.  sale: — ^Bxecntor  under  power  irlven  by 

will  which  remains  unconfirmed  at  time  of  appli- 
cation to  set  aside  as  homestead  property  sold 
cannot  defeat  power  of  court  to  so  set  it  aside. 
—Estate  of  Lahiff,  86  CaL  161»  154»  24  Pac.  Rep. 
850. 


112.  Only  of  property  that  ntlvht  be  «et 
apart. — If  court  has  no  Jurisdiction  to  set  apart 
certain  property  as  homestead,  it  has  no  Juris- 
diction to  order  such  property  sold  for  home- 
stead purposes. — ^Lord  vs.  Lord,  66  Cal.  84,  86, 
8  Pac.  Rep.  96. 

118.  When  may  be  ordered. — ^Where  home- 
stead is  selected  during  lifetime  of  deceased 
and  is  of  value  more  than  $5000,  sale  may  be 
ordered  as  provided  in  1 1467  post,  but  there  is 
no  provision  for  sale  of  property  not  capable 
of  being  made  homestead,  and  under  5  1468  post 
no  sale  of  such  separate  property  of  deceased 
can  be  made,  as  there  is  no  provision  for  sub- 
stituting 15000  for  temporary  use  of  property 
as  homestead. — Estate  of  Noah,  78  Cal.  590,  593, 
15  Pac.  Rep.  290. 

114.  SELECTED  HOMESTEAD,  IF  ANY, 
ONLY  CAN  BE  SET  APART.— No  property  ewa 

be  set  aside  by  probate  court  as  homestead 
which  might  not  have  been  dedicated  as  such 
under  Homestead  Act  immediately  precedin^r 
death  of  deceased,  and,  therefore,  when  at  and 
for  long  time  prior  to  death,  parties  had  duly 
selected  and  recorded  homestead,  no  other 
property  can  be  set  apart  as  such;  and  that 
upon  death  vested  eo  instanti  as  such  in  sur- 
vivor. He  has,  therefore,  full  benefit  of  home- 
stead; his  homestead  right  is  exhausted  if  he 
sell  or  dispose  of  such  homestead;  he  cannot 
thereafter  have  another  set  apart  out  of  prop- 
erty of  deceased  spouse. — Estate  of  Ackerman, 
80  Cal.  208,  210,  22  Pac.  Rep.  141. 

See  Estate  of  Gallagher,  134  Cal.  96,  97,  66 
Pac  Rep.  70. 

116.  SEPARATE  PARCELS— Limltatloa  on 
•ettiiiir  apart. — Only  such  property  as  might 
have  been  selected  as  homestead  during  life- 
time of  deceased  can  be  set  apart  as  such,  and, 
therefore,  if  separate  parcels  of  land  are  se- 
lected, and  such  selections  might  perhaps  be 
made,  they  must  at  least  be  so  near  together 
that  they  can  be  occupied  and  used  for  pur- 
pose of  homestead,  and  in  this  respect  there  is 
no  difference  between  homestead  set  apart  by 
court  and  one  selected  under  homestead  law. — 
Estate  of  Armstrong.  80  Cal.  71,  73,  22  Pac'  Rep. 
79. 

lie.  SEPARATE  PROPERTY  — Declaration 
on  Immaterial. — By  wife's  declaration  of 
homestead  on  separate  property  of  husband 
she  acquires  no  estate  or  prior  interest  therein 
which  she  can  assert  adversely  to  him,  but 
merely  secures  right  to  home  therein  during 
common  lifetime  of  herself  and  husband.  She 
has  no  right  of  survivorship  in  property,  but 
on  his  death  it  will  vest  in  his  heirs  discharged 
of  all  claim  or  interest  on  her  part  by  virtue 
of  such  declaration.  Right  given  superior  court 
to  set  apart  homestead  "to  family  of  decedent" 
for  limited  period  is  not  controlled  or  in  any 
way  affected  by  wife's  previous  selection  of 
homestead. — ^Warner  vs.  Warner,  144  Cal.  615, 
618,  78  Pac  Rep.  24. 

117.  For   limited    period    only.— Homestead 
set   apart  from   separate  property   can   be   for 
limited  period  only,  title  vesting  in  heirs  sub- 
ject to  order  setting  apart. — Lord  vs.  Lord,  65 • 
Cal.  84,  85,  8  Pac.  Rep.  96. 

118.  Veatinff  of  title— Former  mle.— Home- < 
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stead  may  be  set  aside  out  of  separate  prop- 
erty of  husband  where  none  was  selected  in  his 
lifetime,  and  when  so  set  aside,  prior  to  amend- 
ment of  1881,  it  vested  absolutely  in  wi<?ow 
or  widow  and  children  under  S  1468  post,  not- 
withstanding that  if  it  had  been  selected  out 
of  separate  property  of  husband  in  his  lifetime 
It  would  have  vested  in  his  heirs  at  his  death, 
subject  to  power  of  court  to  set  it  aside  for 
limited  period.  The  provisions  of  this  section 
and  91265  of  Civil  Code  and  §S  1468  and  1474 
post  and  prior  to  amendment  were  not  incon- 
sistent with  each  other  and  langruase  was  not 
capable  of  any  other  interpretation. — ^Mawson 
vs.  Mawson,  50  Cal.  639,  641. 

See  Hardwick  vs.  Black,  128  Cal.  672,  61  Pac. 
Rep.  381. 

119.  SETTING  aside:  ORDER— Section  478 
aate  applies  to  matter  of  setting:  apart  home- 
steads. Order  setting  apart  homestead  may  be 
vacated  upon  grround  of  inadvertence,  surprise, 
or  excusable  neslect  at  instance  of  executor  or 
administrator  of  heirs. — Levy  vs.  Superior 
Court,  139  Cal.  690,  691,  78  Pac.  Rep.  417;  Cahill 
vs.  Superior  Court,  146  Cat  42,  44,  78  Pac.  Rep. 
467. 

ISO.  STATUTE  CONTROLLING  —  Law  at 
feree  at  time  off  death  controls  on  subject  of 
homestead  and  rigrhts  of  survivor. — Tyrrell  vs. 
Baldwin,  78  Cal.  470,  473,  21  Pac.  Rep.  116. 

121.  Law  in  force  at  time  of  death,  and  not 
that  which  was  in  force  at  time  of  declaration, 
controls  on  subject  of  homesteads  and  rigrhts 
of  survivors. — Gruwell  vs.  Seybolt,  82  CaL  7, 
10,  22  Pac  Rep.  938. 

122.  SUBSE<IVENT  HOMESTEAD  OF  THE 
WIDOW — Effect  off. — Fact  that  after  death  of 
husband  widow  with  her  separate  funds  pur- 
chased lot  upon  which  she  declared  homestead, 
which  was  sold  under  foreclosure  prior  to  her 
application  to  probate  court  to  set  apart  home- 
stead for  herself  and  minor  children,  is  imma- 
terial.—Phelan  V8.  Smith.  100  Cal.  168,  171,  84 
Pac.  Rep.  667. 

12S.  TERM  OF  TEARS  —  Tenulnatea  at 
i«sth« — Homestead  set  apart  in  divorce  action 
from  property  of  other  party  for  period  of  ten 
years  terminates  on  death  of  party  to  whom  it 
was  set  aside  and  is  not  an  asset  of  estate  of 
such  party,  as  she  had  under  decree  no  inter- 
est that  could  be  sold,  none  that  could  be  levied 
on  under  execution,  and  none  that  could  be  in- 
herited.—Neary  vs.  Godfrey,  lOS  CaL  838,  341, 
86  Pac  Rep.  666. 

121.  TERMINATION  OF  RIGHT— Ase  of  ma- 
jority—Reasjurlase.  —  Widow  by  remarriage 
loses  riffht  to  have  homestead  carved  out  of 
property  of  estate  of  her  deceased  husband,  and 
when  minors  reach  their  majority  without  ap- 
plication for  homestead  having:  been  made 
on  their  behalf,  their  rights  are  similarly  lost, 
but  neither  widow  nor  children  who  have  at- 
tained their  majority  can  individually  or  collec- 
tlTely  waive  right  of  other  minor  children 
during  their  infancy.— Estate  of  Still,  117  CaL 
K09.  512.  49  Pac.  Rep.  463. 

US.  TESTABiENTART  DISPOSITION  IS  SUB- 
ORDllfATB  TO  RIGHTS  OF  FAMIIiY,  and 
therefore  where  one-half  interest  is  devised 
CO  widow  court  may  set  whole  property  apart 
w  homestead.    In  such  case  she  deraiffns  tltlt 


from  order  and  not  under  will. — Estate  of 
Huelsman,  127  Cal.  276,  276,  69  Pac.  Rep.  776. 

ia«.     TITLE  CANNOT  BE  TRIED.— Title  may 

be  examined  into  for  purpose  of  making  selec- 
tion of  certain  property  as  homestead,  but  it 
cannot  be  tried  and  determined  as  between 
adverse  claimants. — Estate  of  Burton,  64  Cal. 
428,  1  Pac.  Rep.  702. 

127.  <iueatlon  off  adverse  title  or  whether 
title  is  in  partnership  of  which  deceased  was 
member  cannot  be  determined  on  application 
to  set  apart  homestead  where  deceased  appar- 
ently held  title  and  was  residing:  on  property 
at  time  of  his  death. — Estate  of  Groome,  94 
Cal.  69,  72,  29  Pac.  Rep.  487. 

128.  Validity  of  adverse  title  claimed  by  con- 
testants will  not  be  adjudgred  on  application  to 
set  apart  homestead. — Estate  of  Kimberly,  97 
Cal.  281.  282,  82  Pac.  Rep.  234. 

129.  TITIiE  TO  PROPERTY  IS  NOT  AF- 
FECTED BY  ORDER  settins  it  apart  as  home- 
stead.— Estate  of  Gilmore,  81  Cal.  240,  243,  22 
Pac.  Rep.  666.    See  Estate  of  Burton,  63  Cal.  36. 

130.  Title  to  property  is  not  affected  by  or- 
der settingr  it  apart  and  cannot  be  adjudicated 
In  such  proceedingr. — Dickey  vs.  Gibson,  121 
Cal.  276,  278.  63  Pac.  Rep.  704. 

181.  STATUTE  MANDATORY.— It  is  impera- 
tive duty  of  court  to  set  aside  homestead  where 
deceased  was  in  possession  of  property  at  time 
of  his  death.  Performance  of  this  duty  does 
not  changre  property  itself  or  affect  true  title 
thereto,  but  merely  affects  it  as  an  asset  of 
estate  by  withdrawing  it,  as  exempt  by  law, 
from  claims  of  creditors. — Estate  of  Burton,  63 
Cal.  86.  37. 

122.  TITLE  OF  SURVIVOR  NOT  AFFECTED. 
— Effect  of  order  setting  apart  homestead 
is  to  withdraw  property  therein  named  from 
administration  and  to  this  extent  relieve  ex- 
ecutor from  necessity  of  accounting  therefor, 
but  it  does  not  qualify  or  affect  title  that  vests 
in  survivor  at  instant  of  death  of  one  spouse.— 
Rich  vs.  Tubbs,  41  Cal.  34,  36;  Bollinger  vs. 
Mannins,  79  Cal.  7,  11,  21  Pac  Rep.  376;  Estate 
of  Ackerman,  80  Cal.  208,  210,  13  Am.  St.  Rep. 
116,  22  Pac.  Rep.  141;  Saddlemire  vs.  Stockton 
Sav.  &  Lb  Soc.  144  Cal.  660,  662,  79  Pac.  Rep. 
881. 

188.  UNADMINISTERED  PROPERTY  — The 
komestead  la  act. — Property  set  apart  as 
homestead  is  not  part  of  decedent's  estate  re- 
maining unadmlnistered. — Estate  of  Hamilton, 
120  Cal.  421,  426,  427,  62  Pac.  Rep.  708. 

184.  VACANT  LAND— Destmctloa  off  dwell- 
inm* — Probate  homesteads  cannot  be  carved  out 
of  tract  of  naked  agrricultural  land  having  on 
it  no  dwellingr-house  or  other  qualities  of  home, 
nor  does  it  matter  that  deceased  and  petitioner 
at  one  time  resided  in  dwelling-house  situated 
on  property  which  was  destroyed  by  fire,  after 
which  they  took  up  their  residence  elsewhere. 
Had  parties  continued  to  live  on  land  In  tent, 
or  under  trees,  or  had  temporarily  removed 
while  erecting  another  house  on  premises,  and 
husband  died  while  these  conditions  existed, 
rule  might  be  otherwise. — Estate  of  Gallagher, 
134  Cal.  96,  98,  66  Pac  Rep.  70. 

ISS.  VALUE — Construction  off  section — Lim- 
Itattao. — "Sq  limitation  as  to  value  of  homestead 


3 1465        (1920) 


VAL.UE2— VOID  DECLARATION— WAIVER. 


[Pt.  III. 


to  be  set  apart  to  family  of  decedent  where 
none  was  seelcted  before  his  death  is  contained 
in  code.  Sections  1474  and  1475  post  apply  only  to 
homesteads  selected  during  lifetime  of  de- 
ceased, and  there  is  no  provision  for  payment 
of  money  in  lieu  of  property  where  no  home- 
stead has  been  declared.  This  section  does  not 
require  any  appraisement,  nor  does  it  prohibit 
setting  aside  of  homestead  where  none  has 
been  selected  of  value  greater  than  |6,000,  and 
where  property  occupied  by  deceased  and  his 
family  at  time  of  his  death  is  worth  $18,000,  it 
is  not  error  to  set  it  apart  as  homestead,  estate 
being  of  value  of  more  than  $500,000. — Estate 
of  Walkerly.  81  Cal.  679.  580,  22  Pac.  Rep.  888. 

186.  No  limitation  as  to  value  is  contained 
in  provisions  regarding  setting  aside  of  home- 
stead where  none  has  been  declared  during  life 
of  deceased,  and  in  setting  aside  such  home- 
stead court  is  not  restricted  to  premises  of 
value  of  15,000,  nor  will  order  setting  apart 
premises  of  greater  value  be  disturbed  on 
appeal,  unless  abuse  of  discretion  be  shown. 
In  estate  valued  at  186.000,  setting  aside  piece 
of  property  of  vklue  of  110.000,  which  had  been 
used  as  residence  by  deceased  and  his  family, 
is  not  an  abuse  of  discretion. — Smith  vs.  Smith, 
99  Cal.  449.  450.  S4  Pac.  Rep.  77. 

1S7.  There  is  no  specified  limitation  of 
value  in  case  of  probate  homestead,  rule  being 
that  court  may  set  apart  such  property  as 
regardless  of  value  and  condition  of  estate 
may  seem  Just  and  proper. — Estate  of  Levy,  141 
Cal.  646,  662,  76  Pac.  Rep.  801.  See  Estate  of 
Heydenfeldt,  117  Cal.  561,  49  Pac  Rep.  713. 

138.  This  section  is  silent  as  to  whether 
homestead  selected,  designated,  and  recorded 
during  lifetime  of  deceased  can  be  set  aside 
if  of  greater  value  than  |5,000,  but  when  read 
in  connection  with  9  1476  post,  providing  that 
if  such  homestead  be  returned  in  inventory 
appraised  at  more  than  |6,000,  appraisers  must 
determine  whether  premises  can  be  divided, 
and  for  sale  of  property,  in  certain  instances, 
it  follows  that  court  has  no  power  to  set 
apart  premises  of  value  more  than  $6,000,  but 
should  either  require  portion  thereof  to  be 
set  apart,  or  if  such  course  be  deemed  im- 
practicable, then  order  sale  of  entire  prop- 
erty, with  direction  that  proceeds  be  applied 
as  in  S  1476  post — Estate  of  Herbert,  122  Cal. 
329,   831,  64  Pac.  Rep.   1109. 

180.  Effect  of  value  of  premise*  at  time  of 
making  dedaratloB  of  homestead,  upon  appli- 
cation to  set  it  apart,  not  decided. — Estate  of 
McCarthy,  1  Cal.  App.  467,  471,  82  Pac  Rep. 
686. 

140.  Evidence. — ^Value  stated  in  declaration 
of  homestead  made  during  lifetime  of  de- 
ceased is  not  evidence  of  value  on  application 
to  set  it  apart  to  survivor. — Estate  of  Delaney, 
87  CaL   176,  181. 

141.  Exceeding  $6,000 1  rights  of  creditors 
and  kelrs. — ^While  rights  of  creditors  are  not 
to  be  disregarded  in  setting  apart  homestead 
they  are  subordinate  to  right  of  family  to 
home,  and  if  In  order  to  set  apart  such  home 
it  be  necessary  to  take  entire  estate  of  de- 
ceased, creditors'  rights  must  yield.  Heirs, 
devisees,  and  legatees  occupy  at  best  no  more 
advantageous  position   than   creditors.     While 


they  have  rights  which  should  be  considered, 
family  is  first  entitled  to  home.  If  there  be 
property  capable  of  being  set  apart  as  such, 
and  where  only  premises  suitable  for  home- 
stead purposes  are  indivisible,  and  no  home- 
stead can  be  given  family  unless  whole  of 
such  premises  is  sriven,  fact  that  such  prem- 
ises are  valued  at  more  than  |5,000.  and  con- 
stitute in  value  nearly  one  half  of  estate, 
does  not  impair  homestead  right  in  absence 
of  statutory  limitation  as  to  value.— Matter 
of  Levy,  141  Cal.  646,  662,  76  Pac.  Rep.  301. 
See  Sulzberger  vs.  Sulzberger,  60  Cal.  385: 
Estate  of  Davis,  69  Cal.  468,  10  Pac.  Rep. 
671;  Estate  of  Lahiff,  86  Cal.  151.  24  Pac 
Rep.  860;  Keyes  vs.  Cyrus,  100  Cal.  322,  38 
Am.  St.  Rep.  29,  34  Pac  Rep.  722;  Estate  of 
Adams,  128  CaL  380,  883,  57  Pac.  Rep.  669.  60 
Id.   966. 

142.  Flndlnga.^ — Finding  that  certain  prop- 
erty set  aside  waa  exempt  at  time  of  death  and 
at  time  of  making  order,  is  equivalent  to 
finding  that  property  did  not  exceed  statutory 
limitation  of  value,  v.der  8  690  ante. — Estate 
of  Slade,  122  Cal.  434,  489,  56  Pac  Rep.  158. 

148.     Insolvent     estate  —  Discretion.  —  Where 
estate    is    insolvent    court    should    take    into 
account  rights  of  creditors,  as  legislature  has 
fixed  15,000  as  limit  in  value  which  debtor  may 
claim    against    demands    of    his    creditors.      A 
wise  exercise  of  Judicial  discretion  would  limit 
homestead   to  be  set  apart  to  this  amount  in 
value  where  homestead  of  this  value  could  be 
divided    from    remainder    of   estate,    or    where 
property  sought  to  be  set  apart  is  capable  of 
such    admeasurement. — ^Estate    of    Adams,    128    * 
Cal.    380,    884,    67    Pac    Rep.    669.    60    Id.    966;    j 
Estate  of  Levy,  141  Cal.  646,  662,  76  Pac.  Rep.    I 
301. 

144»     VOID     DECLARATION     IMMATERIAL. 

— Fact  that  widow  at  one  time  attempted  to 
file  declaration  of  homestead  upon  property, 
which  was  invalid,  is  immaterial  on  question 
of  setting  apart  property  as  probate  home- 
stead.— ^Estate  of  Gallagher,  184  Cal.  96,  98,  66 
Pac.  Rep.  70. 

145.     WAIVER    OF    RIGHT— Wliat    Is    not.— 

Acceptance  by  widow  of  letters  testamentary 
and  fact  that  she  was  by  will  constituted  one 
of  the  residuary  legatees  does  not  tend  to 
show  that  she  waived  her  right  to  homestead 
as  prescribed  by  statute. — Sulzberger  vs.  Sulz- 
berger. 60  Cal.  386,  888;  Estate  of  Firth,  146 
Cal.  286,  239,  78  Pac  Rep.  648. 

As  to  appointment  of  attorney  for  minors, 
or  absent  helrsy  devlsccay  legatees,  or  creditors 
on  application  to  set  apart  bomeatead,  see  post 
9  1718. 

As  to  roles  of  practice  generally  In  probate 
matters,  see  post  S 1718,  and  part  U  of  this 
code 

As  to  bontesteads  tai  general,  see  KERR'S 
CTC.  CIV.  CODE  9 1287   et  seq.  and  notes. 

As.  to  entry  of  orders  and  decrees,  see  post 
S  1704  and  note. 

As  to  recording  decree  setting  apart  borne- 
stead,  see  post  8S  I486,  1706,  1719  and  notes. 

As  to  recording  order  setting  apart  beme* 
stead,  see   post   1 1706. 

As  to  vesting  of  title  te  bomeaf^,  see  post 
S8 1468-1475   and  notes. 
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A«  to  eBc«mbmiicea  on,  and  dalnta  secured 
hjt  komeoteads,  see  post  8  1476  and  note. 

As  to  ntode  of  selection  off  hontestead,  see 
KERR*S  CYC.  CIV.  CODE  8  1262  .  et  seq.  and 
notes. 

As  to  sale  of  komestead  ^rbcn  oxeeedlns 
dTe  thonaand  dollars  In  TalvCy  see  post  8  1476 
and  note. 

As  to  new  trlala  and  aypeala  In  prolwto 
Matters,  see  post  8 1714,  and  part  II  of  this 
code. 

n.     AS  TO  OTHER  EXEMPT  PROPERTY. 

146.  DISCRETION  OF  COURT  —  Allowaneo 
•r  exempt  property^ — Court  has  power  to  ex- 
ercise its  discretion  and  set  apart  property 
as  provided  by  this  section,  although  there  Is 
money  In  estate  sutScient  to  pay  an  allowance 
under  8 1466  post,  and  where  no  petition  for 
latter  la  made,  alternative  of  substituting: 
money  for  property  is  not  presented. — Estate 
of  Slade,  122  Cal.  484,  440,  56  Pac.  Rep.  168. 

147.  LIKE  INSURANCE  made  payable  to 
executor  or  administrator  where  annual 
premiums  paid  do  not  exceed  1500  may  be  set 
apart  to  widow  as  property  exempt  from  ex- 
ecution. Fact  that  policy  is  made  payable  to 
executors  or  administrators  does  not  vest  them 
with  any  Interest  in  or  right  to  policy.  It 
was  property  of  deceased  In  his  lifetime,  and 
may  therefore  be  properly  set  apart  to  widow. 
-Estate  of  Miller,  121  CaL  363,  35^,  63  Pao. 
Rep.  906. 


148.  No  part  of  proceeds  of  life  insurance 
policy,  where  annual  premium  paid  exceeds 
1500,  is  exempt,  and  therefore  is  Incapable 
of  beins  set  aside  under  provisions  of  this  sec- 
tion. The  legrislative  Intent  Is  clear,  and  in 
8  690  ante  It  Is  as  plainly  said,  that  if  annual 
premiums  paid  do  not  exceed  |600,  no  part  of 
proceeds  Is  exempt,  as  thougrh  It  had  been  so 
stated  In  words.  In  this  respect  it  is  different 
from  statute  of  1868.  which  exempted  some 
portion  of  all  moneys  accruing  upon  certain 
policies,  with  proviso  that  exemption  should 
only  extend  to  such  benefit  as  might  have 
been  secured  by  annual  payment  of  $600. — 
Estate  of  Brown,  123  Cal.  899,  401,  66  Pac.  Rep. 
1066. 

149.  Exempt  from  execution. — Life  Insur- 
ance money  collected  by  administrator  may  be 
set  apart  to  widow  as  exempt  property,  and 
is  thereafter  exempt  from  execution  upon 
claims  of  her  creditors.  The  property  does 
not  cease  to  be  exempt  the  moment  It  Is  set 
apart. — Holmes  vs.  Marshall,  146  CaL  777,  778, 
79  Pac.  Rep.  534. 

IBO.  MONET  IN  ESTATE.— Abuse  of  dis- 
cretion is  not  shown  by  court  setting  aside 
exempt  property,  although  there  be  -no  clear 
showing  that  it  was  necessary  for  support  of 
widow  and  there  was  money  in  estate  from 
which  allowance  might  be  made. — Estate  of 
Slade.  122  Cal.  434,  440,  55  Pac.  Rep.  158. 

As  to  property  exempt  front  execntlon^  see 
ante  8  690  and  note. 


§1466.     MAT   MAKE    EXTRA   ALLOWANCE.     If  the  amount  set  apart  be 

insufficient  for  the  support  of  the  widow  and  children,  or  either,  the  court  or 

a  judge  thereof  must  make  such  reasonable  allowance  out  of  the  estate  as  shall 

be  necessary  for  the  maintenance  of  the  family,  according  to  their  circumstances, 

during  the  progress  of  the  settlement  of  the  estate,  which,  in  case  of  an  insolvent 

estate,  must  not  be  longer  than  one  year  after  granting  letters  testamentary  or 

of  administration. 

History:  Enacted  March  11,  1872,  re-entustment  of  §  122  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  636,  §35;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  87;  by  Code  CommisBion,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  210,  act  held  unconstitutional,  see  history,  §  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Amount--How  fixed. 

3.  Same — ^What  considered  in  fixing. 
4,5.  Same— Property  set  apart  as  exempt. 

6.  Appeal  is  allowed. 

7.  Same — Administrator  has  right  of. 

8.  Same — Bill  of  exceptions — Settlement  of. 

9.  Same — Conflict  of  evidence. 

10.  Same — ^Presumptions. 

11.  Application  of  section. 

12, 13.  Agreement  to  live  separate — ^Effeet  of. 

14.  Bequest  in  lieu  of — Time  of  election. 

15.  Collateral  attack. 

16.  Conclusiveness   of   order — Status  of  per- 

sons. * 

17.  Death  pending  appeal — ^Property  of  widow. 

18.  Discretionary  with  court. 

19.  Discretion  as  to  necessity  and  amount. 

20.  Discontinuance  of  allowance. 
21,22.  Financial  ability  of  widow. 

23.  Final  order  cannot  be  suspended. 

24.  Findings — ^Implied  solvency  of  estate. 

C.  C.  P.— 121 


25*  Same — What  necessary — Implied, 

26.  Equity  court  will  not  review. 

27.  Evidence— Judgment  under  §  1664  post. 

28.  Exempt  from  execution. 

29.  Ex  parte  order — Notice  not  required — New 

trial  not  allowed. 

30.  Homestead — Setting  apart  immateriaL 
81.  Income  of  property  set  apart. 

32.  Id  solvency  afterwards  ascertained. 

33.  Modification  of  order. 

34.  Money  on  hand  immateriaL 

35.  Party  who  may  petition. 

36.  Practice — Evidence. 

37.  Profit    from    allowance  —  Widow   is   not 

chargeable. 

38.  Question  of  relationship. 

39.  Beduction. discretionary. 

40.  Bemarriage  of  widow  terminates  family 

allowance. 

41.  Sam&— Effect  as  to  children. 

42.  Bight  statutory  —  Not  suspended  by  re- 

moval of  executor. 
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43.  Eight   superior   to   that  of  testamentary 

provision. 

44.  Tune  of  making  application. 

45.  Witness— Competency  of  widow. 

1.  APPLIKD,  CITED,  CONSTRUED,  RB- 
FBRRfiSD  TO,  etc,  in:  Thelier  vs.  Such,  67 
Cal.  447,  459  (cited);  Estate  of  Montgomery, 
60  Cal.  648,  660  (applied);  Estate  of  Roberts, 
67  Cal.  849,  350,  7  Pac.  Rep.  733  (referred  to); 
Estate  of  Noah.  78  Cal.  683,  687.  688,  16  Pac. 
Rep.  287  (construed)  Estate  of  Walkerly,  77 
Cal.  642,  644,  20  Pac.  Rep.  160  (applied);  Leach 
vs.  Pierce,  98  Cal.  614,  619,  29  Pac.  Rep.  235 
(referred  to);  Wickersham  vs.  Comerford,  96 
Cal.  433,  488,  81  Pac.  Rep.  368  (construed); 
Phelan  vs.  Smith,  100  Cal.  158,  170,  84  Pac. 
Rep.  667  (referred  to);  Keyes  vs.  ciyrus,  100 
Cal.  822,  826,  88  Am.  St.  Rep.  296,  34  Pac.  Rep. 
722  (construed);  Estate  of  Lux,  100  Cal.  698, 
602.  603,  606,  86  Pac  Rep.  841  (construed); 
Estate  of  Welch,  106  Cal.  427,  430,  482,  89 
Pac  Rep.  806  (cited);  Estate  of  Garrlty,  108 
Cal.  468,  467,  88  Pac  Rep.  628,  41  Id.  486 
(applied);  Estate  of  Carriser  (Cal.  Aug.  29, 
1896),  41  Pac.  Rep.  700  (referred  to);  Estate 
of  Fisher  (Cal.  Oct.  10,  1896),  42  Pac  Rep. 
237  (referred  to);  Estate  of  Lux,  114  CaL  73, 
79,  46  Pac  Rep.  1023  (referred  to);  Estate  of 
Still,  117  CaL  509,  612,  49  Pac  Rep.  468  (con- 
strued); Estate  of  Slade,  122  Cal.  484,  488.  440, 
65  Pac  Rep.  168  (referred  to);  Estate  of 
Adams.  128  Cal.  880,  888,  67  Pac  Rep.  669,  60 
Id.  965  (referred  to);  Estate  of  Bell,  181  CaL 
1,  4,  sub  nom.  Thompson  vs.  Staacke,  63  Pac 
Rep.  81,  668  (referred  to);  Estate  of  Lufkin, 
181  CaL  291.  292,  63  Pac  Rep.  469  (applied); 
Estate  of  Nolan,  146  CaL  669,  660»  79  Pac 
Rep.  428   (referred  to). 

Aji  to  meaAlnv  of  the  term  ^family,"  see 
monographic  notes  6  L.  R.  A.  818;  7  L.  R.  A. 
747. 

Rlsbt  of  aon-rcoldent  widow  to  statiitory 
allowanco* — See  monographic  note  by  Irwin 
Taylor.   21  L.  R.  A.  241. 

2.  AMOUNT — How  fixed* — Court  Is  not  re- 
stricted to  allowing  amount  sufficient  for  f^are 
support  of  widow.  Regard  should  be  had  to 
mode  in  which  she  lived  during  lifetime  of 
husband,  and  fact  that  she  has  some  income 
does  not  prevent  making  of  allowance. — Estate 
of  Stevens,  88  CaL  822,  826,  28  Pac.  Rep.  879. 

5,  TVIiat  considered  In  flxlms. — Court  is  not 
restricted  in  making  allowance  to  mere  sup- 
port of  widow.  Regrard  should  be  had  to 
mode  in  which  she  lived  during  lifetime  of 
her  husband,  and  allowance  should  be  suffi- 
cient to  provide  all  necessaries  of  life,  which 
include  all  those  thingrs  necessary  and  proper 
in  home  and  in  social  intercourse,  in  view 
of  value  of  estate  and  station  and  surround- 
ings of  family.^Estate  of  Lux,  lUO  Cal  698, 
G06,  35  Pac  Rep.  841. 

4.  Property  set  apart  mm  ocempt  from  ex- 
ecution, value  thereof,  and  all  surrounding 
circumstances,  should  be  considered  In  fixing 
amount  of  allowance  under  this  section. — 
Estate  of  Slade,  ISS  CaL  484,  438,  66  Pac.  Rep. 
168. 

6.  Value  of  property  set  aside  and  income 
of  same  should  be  considered  in  determining 
what  is  reasonable  allowance  to  be  made  from 


remaining  portion  of  estate  for  support  of 
family  during  progress  of  settlement  of  estate. 
— Estate  of  Lux,  100  CaL  693,  604,  36  Pac.  Rep. 
841. 

d.  APPEAL  IS  ALLOWX2D  from  order  mak- 
ing allowance,  and  unless  appeal  is  taken 
within  prescribed  time  order  is  finaL — Estate 
of  Stevens,  83  CaL  822,  826,  28  Pac  Rep.   879. 

7.  Administrator  kas  rlvht  of. — As  general 
rule,  administrators,  general  or  speciaL  like 
receivers  or  other  trustees  or  custodians  of 
funds  for  desigrnated  purposes,  are  not  ordi- 
narily affected  by  orders  in  reference  to  their 
dispositions,  and  therefore  will  not  be  heard 
on  appeal  from  such  orders.  But  this  rule 
has  well-defined  limitations.  Wherever  an 
order  or  decree  involves  construction  of  proper 
exercise  of  duties  of  officer;  wherever  it 
presents  question  as  to  right  or  power  of 
trustee  to  comply  with  it;  wherever  obedience 
to  it  might  subject  him  to  liability,  rule  does 
not  operate.  Even  where  order  is  one  merely 
for  payment  of  funds,  if  any  of  these  ques- 
tions arise  under  it,  and  personal  liability 
may  attach,  right  of  officer  to  appeal  is  recogr- 
nized  and  upheld.  Thus,  where  special  admin- 
istrator is  ordered  to  pay  a  sum  of  money  as 
family  allowance,  he  may  have  an  appeal,  as 
the  order  is  appealable,  and  by  compliance 
with  it  personal  liability  mlgrht  attach.— Estate 
of  Welch,  106  CaL  427,  429,  89  Pac  Rep.  806. 

8.  Bill  of  ezceptloaa — SettlemeBt  of. — Order 
granting  family  allowance  is  appealable,  and 
must  be  reviewed  upon  bill  of  exceptiona 
Where  bill  of  exceptions  upon  such  order  is 
presented  party  is  entitled  to  have  same 
settled,  although  he  may  desismate  it  bill  of 
exceptions  to  be  used  on  motion  for  new  trial 
of  application,  when  no  new  trial  is  permitted. 
The  code  does  not  provide  within  what  time 
such  bill  of  exceptions  must  be  prepared,  but, 
by  analogy  to  other  sections,  ten  days  after 
notice  of  disposition  Is  reasonable  time.— Leach 
vs.  Pierce,  93  CaL  614,  620,  29  Pac  Rep.  236. 

O.  Conflict  of  evidence. — In  all  collateral 
proceedings  orders  and  decrees  must  each 
stand  upon  its  own  record.  Thus,  if  there  be 
substantial  conflict  in  evidence  in  several  mat- 
ters in  each  of  which  question  was  whether  or 
not  certain  party  was  widow  of  deceased,  order 
or  decree  would  be  affirmed  on  appeal  if  grounds 
made  were  insufficiency  of  evidence  in  each 
case.— Estate  of  Nolan,  146  CaL  669,  661,  79 
Pac  Rep.  428. 

10.  Presamptloa.^-On  appeal  from  order 
granting  family  allowance  it  will  be  pre- 
sumed, in  absence  of  contrary  showing,  that 
condition  .of  estate  was  such  as  to  authorise 
allowance  of  sum  fixed  by  order. — Estate  of 
Carriger  (CaL  Aug.  29,  1896),  41  Pac  Rep. 
700. 

11.  APPLICATION     OF     SECTION.  —  Where 

property  set  apajrt  does  not,  and  former  al- 
lowance has  been  exhausted  in  supplying 
widow's  wants,  further  allowance  should  be 
made  pending  administration  of  solvent  estate. 
—Estate  of  Roberts,  67  CaL  849,  860,  7  Pac 
Rep.   733. 

12.  AGREBBIENT  TO  LmO  SBPARATBI— 
Effect  of.— Where  husband  and  wife  by  agree- 
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meot  live  separate,  he  having  conveyed  cer- 
tain property  to  her  pursuant  to  agreement, 
she  Is  not  entitled  to  an  allowance  under  this 
section. — Wickersham  vs.  Comerford,  96  Cal. 
488.  4S9.  81  Pac.  Rep.  868. 

18.  Widow  is  not  absolutely  and  as  matter 
of  right  entitled  to  allowance.     The  right  is 

:  quite  diiZerent  from  that  of  heir  to  inherit. 
Statute  contemplates  cases  where  parties  live 
together    until    death    severs    tie,    and    is    in- 

,  tended  to  embrace  as  the  "family"  the  im- 
mediate    family     at     time     of     death;     those 

1  entitled   by   law   to   look   to   him   for   support, 

'  and  they  must  have  been  so  entitled  up  to  time 
of  death,  and,  therefore,  where  at  that  time 
wife  was  living  separate  and  apart  from  hus- 
band, under  agreement  providing  for  her  sup- 
port, she  is  not  entitled  to  an  allowance.  It 
does  not  follow  that  in  no  case  where  wife 
is  living  apart  from  husband  at  time  of  his 
death  can  an  allowance  be  made,  as  it  might 
be  that  she  was  driven  from  him  by  his  own 
fault,  and  in  such  case  an  allowance  could 
possibly  be  made.— Estate  of  Noah,  78  CaL 
683.  589,  16  Pac.  Rep.  287. 

14.    BSaiTESST  IN   LIESU   OF— Time  of  elee- 

ttoa^— Bequest  to  wife  on  condition  that  she, 
on  payment  thereof,  relinquish  all  further 
claim  to  estate,  should  be  construed  as  con- 
ditional on  relinquishment  of  claim  of  allow- 
ance for  maintenance,  and  she  is  then  put  to 
her  election  between  two,  but  as  under  such 
provision  election  is  to  be  exercised  on  pay- 
ment of  legacy,  she  is  entitled  up  to  that  time 
to  enjoyment  of  her  statutory  right  to  family 
allowance. — Estate  of  Lufkin,  181  Cal.  291,  293, 
63  Pac   Rep.    469. 

1&  COI«IiATBRAL  ATTACK.— Upon  collat- 
eral attack  it  will  not  be  permitted  to  be 
shown  that  order  making  family  allowance 
is  void,  because  sufficient  exempt  property  had 
been  set  aside,  or  that  amount  was  too  large, 
and  not  necessary  for  maintenance  of  family, 
or  that  estate  was  insolvent,  as  all  these  mat- 
ters must  upon  said  attack  be  held  concluded 
and  determined  when  order  was  made. — Estate 
of  Bell,  ISl  Cal.  1,  4,  sub  nom.  Thompson  vs. 
Staacke,    6S   Pac   Rep.   81,    668. 

Iti    CONCLU8ITBNS2SS    OF    ORDBIi— Status 

ef  persoa*^— Order  granting  family  allowance 
after  it  becomes  final  is  conclusive  as  to  status 
of  person  in  whose  favor  it  was  made,  for  all 
purposes  connected  with  order  and  payment 
thereunder,  and  upon  collateral  attack  all  pre- 
sumptions are  in  favor  of  order.  Thus,  pay- 
ments made  under  order  cannot  be  attacked 
on  settlement  of  account,  after  time  for  appeal 
has  expired,  although  it  has  been  adjudged 
that  alleged  widow  to  whom  allowance  was 
made  was  not  in  fact  widow  of  deceased.^ 
Estate  of  Nolan.  145  CaL  669,  560,  79  Pac 
,  Rep.  428. 

17.  DBATH  PBNDINO  AFPBAIr— Property 
ef  widows — Order  for  family  allowance  is  like 
any  other  order,  or  Judgment  for  payment  of 
money,  property  of  widow,  and  where  she 
dies  pending  appeal  from  order  granting  al- 
lowance, it  is,  after  affirmance,  property  of 
her  estate,  and  goes  to  her  heirs  or  personal 
repreaeiitativeis. — Estate  of  Lux,  114  Cal.  78, 
79,  46   Pac  Rep.   1088. 


18.     DISCRETIONARY  ^^TH  COURT  to  set 

aside  exempt  property,  although  there  be 
money  in  estate  sufficient  to  pay  allowance 
provided  for  by  section. — Estate  of  Slade,  122 
Cal.   434,   440,   56   Pac.  Rep.   168. 

18.  DISCRETION  AS  TO  NECESSITY  AND 
AMOUNT. — Question  of  necessity  of  family  al- 
lowance and  amount  thereof  rests  largely  in 
discretion  of  court,  with  which  appellate  court 
will  not  interfere,  unless  in  extreme  cases. — 
Estate  of  Lufkin,  131  CaL  291,  292,  63  Pac. 
Rep.   469. 

20.  DISCONTINUANCE  OF  ALLO'VITANCE.— 
Amount  of  family  allowance  is  matter  pecu- 
liarly within  province  of  probate  court,  and 
must  be  such  as  in  its  Judgment  is  necessary 
for  maintenance  of  family  according  to  their 
circumstances,  but  in  case  estate  be  insolvent 
it  must  not  be  continued  for  longer  than  one 
year.  The  order  fixing  allowance  is  not  con- 
clusive during  pendency  of  settlement  of  the 
estate,  and  if  estate  be  found  to  be  insolvent 
after  making  of  order  it  is  duty  of  court  to 
discontinue  allowance  after  one  year. — Estate 
of  Montgomery,  60  Cal.  648,  660. 

21.  FINANCIAL    ABILITY    OF    UTIDOW    to 

support  herself  without  aid  from  the  estate 
is  immaterial  in  considering  her  right  to 
family  allowance. — Sawyer  vs.  Sawyer,  24  Tt. 
246. 

22.  The  language  of  this  section  is  express 
and  mandatory,  and  duty  of  maintaining 
family  which  law  imposed  upon  deceased  hus- 
band or  father  in  his  lifetime  is  continued 
against  his  estate,  pending  its  administration, 
if  the  estate  is  solvent.  The  court  must  make 
a  reasonable  allowance  out  of  estate  if  prop- 
erty set  apart  to  family  is  insufficient  for  their 
support,  and  to  hold  that  no  allowance  shall 
be  made  to  the  widow  if  she  has  sufficient 
property  of  her  own,  although  property  set 
apart  to  her  is  insufficient  of  itself  for  her 
support  would  be,  in  efTect,  an  amendment  of 
law  by  Judicial  construction. — Estate  of  Lux, 
100  CaL  693,  608,  86  Pac  Rep.  341. 

28.  Final  order  canaot  be  snspeiided. — Court 
cannot  set  aside  its  own  allowance  and  decree 
or  suspend  order  for  family  allowance  which 
has  become  final. — Estate  of  Nolan,  145  CaL 
559,    562,    79   Pac   Rep.    428. 

24,  FINDINGS — ^Implied— Solveney  of  estate. 
— Order  granting  family  allowance  not  void  on 
its  face  cannot  be  attacked  on  settlement  of 
executor's  accounts  upon  ground  that  estate 
was  insolvent  when  order  was  made,  and 
therefore  court  lacked  Jurisdiction  to  make  it. 
Such  holding  would  place  executors  and  ad- 
ministrators in  sorry  plight.  Conceding  court 
had  no  power  to  make  order  in  estate  so  in- 
solvent, still  making  of  order  itself  is  adjudi- 
cation that  estate  was  not  insolvent.  In 
principle  question  is  same  as  decided  in 
matter  of  Weloh,  106  CaL  427,  480,  39  Pac. 
Rep.  806,  holding  that  granting  of  family  al- 
lowance after  setting  aside  of  exempt  prop- 
erty, involved  of  necessity  decision  that 
amount  originally  set  apart  was  insufficient.^ 
Estate  of  BeU,  131  Cal.  1,  3,  sub  nom.  Thomp- 
son vs.   Staacke,   68   Pac  Rep.   81,   668. 

28.  "What  necessary — ^Impiled^ — Order  mak- 
ing family   allowance   is   not  void  because   it 
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falls  to  And"  amount  of  property  theretofore 
set  aside  aa  exempt  is  insufficient  for  support 
of  family.  The  act  that  court  after  setting 
aside  exempt  property  made  its  order  for 
family  allowance  involved,  of  necessity,  de- 
cision that  amount  originally  set  apart  was 
insufficient,  and  was  in  itself  declaration  of 
that  insufficiency. — Estate  of  Welch,  106  Cal. 
427,  430,  39  Pac.  Rep.  806. 

2e.     BaUITY    COURT    WILL    NOT    RBTIBW 

order  granting:  family  allowance,  unless  upon 
showing  of  fraud. — Dougherty  vs.  Bartlett,  100 
Cal.  496,  499,  35  Pac.  Rep.  431. 

97.     EVIDENCE.  — Jvdffmeiit      under      91064 

ante  determining  petitioner  to  be  child  of 
deceased,  which  Judgment  is  not  final,  is  not 
competent  proof  on  petition  for  family  allow- 
ance where  petitioner's  status  as  child  of 
deceased  Is  denied  by  those  claiming  to  be 
next  of  kin.— Estate  of  Blythe,  99  Cal.  472, 
476,   34   Pac.   Rep.    108. 

2g.     EXEMPTION        FROM       EXECUTION.— 

Money  granted  widow  as  family  allowance 
is  exempt  from  claims  of  her  creditors.— 
Holmes  vs.  Marshall,  146  CaL  777,  778,  79  Pac. 
Rep.  534. 

29.  EX  PARTE  ORDER— Notlee  not  re- 
quired— New  trial  not  allowed. — Order  granting 
family  allowance  may  be  made  ex  parte,  or 
on  court's  own  motion.  No  notice  of  applica- 
tion need  be  given,  or  of  hearing  thereof,  as 
on  trial  of  an  issue  of  fact,  and,  therefore, 
there  can  be  no  new  trial  on  such  application. 
—Leach  vs.  Pierce,  93  Cal.  614,  619,  29  Pac. 
Rep.    236. 

SO.  HOMESTEAD — Settliig  apart  tmmate-* 
rial. — Right  of  family  to  allowance  for  its 
support  is  not  contingent  upon  previous  order 
setting  apart  homestead  for  its  use.  Whether 
homestead  be  set  apart  or  not,  court  has  power 
in  its  discretion  to  make  such  reasonable  al- 
lowance out  of  estate  as  shall  be  necessary 
for  maintenance  of  family,  according  to  their 
circumstances,  during  progress  of  settlement 
of  estate,  and  circumstances  and  condition  of 
family,  as  well  as  that  of  estate  may  be  such 
that  court  would  more  wisely  exercise  its 
discretion  in  making  pecuniary  allowance  for 
support  of  family  than  in  setting  apart  to  it 
homestead,  and  if  widow  is  content  with  such 
allowance  without  having  homestead  set  apart 
to  her,  it  would  seem  that  other  heirs  ought 
not  to  complain. — Estate  of  Garrity,  108  CaL 
463,  467,   38  Pac.  Rep.   628,  41  Id.   486. 

31.  INCOME  OF  PROPERTY  SET  APART.— 

Family  allowance  should  be  made  where  es- 
tate is  solvent,  and  it  appears  that  property 
set  apart  to  widow  brings  in  no  income,  and 
.  that  widow  is  practically  destitute  and  in 
poor  health. — Estate  of  Roberts,  67  Cal.  849, 
360,  7  Pac.  Rep.  733. 

32.  INSOLVENCY  AFTER1VARD8  ASCER- 
TAINED.— Payments  will  not  be  disallowed 
at  settlement  of  final  account  upon  ground 
that  estate  then  appears  to  be  insolvent,  where 
administrator  supposed,  and  had  no  reason  to 
believe  otherwise,  that  it  was  solvent. — ^Estate 
of  Fernandez,  119  Cal.  579,  61  Pac.  Rep.  851. 

38.  MODIFICATION  OF  ORDER  for  family 
allowance  may  be  made  if  condition  of  estate 


or  relation  of  family  to  it  should  change,  e.  g. 
if 'it  should  appear  that  value  of  estate  was 
materially  less  than  that  shown  at  time  of 
making  of  order,  or  indebtedness  greater  than 
was  then  supposed,  or  if  partial  distribution  of 
property  be  made  to  widow  and  children. — 
Estate  of  Lux,  100  CaL  593,  604,  85  Pac.  Rep. 
841. 

34.  MONEY  ON  HAND  IMMATERIAL.*— 
Fact  that  administrator  has  not  In  his  hands 
money  to  pay  family  allowance  does  not  de- 
prive court  of  power  to  fix  amount  to  be  paid. 
If  there  is  other  estate  which  can  be  sub- 
jected to  this  payment  court  can  make  proper 
order  therefor. — Estate  of  Carriger  (Cal.  Aug. 
29,   1896),   41   Pac.   Rep.   700. 

33.     PARTY  WHO   MAY  PETITION.- Widow 

need  not  personally  petition  for  allowance.  It 
may  be  made  by  any  one  in  her  behalf,  and 
fact  that  executor  was  also  her  son  should 
not  prevent  petition  by  him  in  her  behalf 
from  receiving  same  consideration  as  though 
he  had  not  held  that  office. — Estate  of  Garrity, 
108  CaL  463,  468,  88  Pac.  Rep.   628,   41  Id.   485. 

33.  PRACTICE — Evidence. — Exception  to  the 
payment  will  not  be  allowed  on  ground  that 
homestead  and  exempt  property  have  been 
set  aside  to  widow,  when  it  does  not  appear 
of  what  such  property  consisted. — Estate  of 
Fernandez,  119  Cal.  579,  51  Pac.  Rep.  851. 

37.  PROFIT  FROM  ALLOIVANCE.— W^ldow 
la  not  chargeable  as  executrix  with  money  re- 
ceived by  her  from  subletting  part  of  prem- 
ises, rental  of  which  is  paid  by  her  family 
allowance.— Estate  of  Stevens.  83  Cal.  322.  326, 
23  Pac.  Rep.  379. 

38.  <lUE8TION  OF  RELATIONSHIP  of  ap- 
plicant to  deceased  is  one  of  fact  which  court 
must  determine  on  hearing  of  petition  for 
family  allowance,  and  mere  fact  that  peti- 
tioner's status  as  child  of  deceased  is  denied 
does  not  prevent  making  of  order,  provided 
right  is  proved  by  competent  evidence. — Estate 
of  Blythe.   99  CaL  472,  474,  84  Pac.  Rep.  108. 

39.  REDUCTION    DISCRETIONARY.— As    to 

whether  family  allowance  should  be  cut  down 
by  reason  of  delay  on  part  of  widow,  who  is 
also  executrix,  in  settling  estate  is  question 
left  to  discretion  of  trial  court,  with  which 
appellate  court  will  hot  interfere,  unless  in 
case  of  gross  abuse. — Estate  of  Freud,  131  CaL 
667,   674,  63  Pac.  Rep.   1080. 

40.  REMARRIAGE  OF  WIDOW  TERMI- 
NATES FAMILY  ALLOWANCE  withOut  order 
of  court. — Estate  of  Hamilton,  66  CaL  576,  6 
Pac.  Rep.  493. 

41.  Effect  as  to  ehlldren. — ^Upon  remarriage 
of  widow,  her  right  to  family  allowance  out 
of  estate  of  her  deceased  husband  terminates 
without  order  of  court,  as  far  as  she  individu- 
ally is  concerned.  No  doubt  court  could  con- 
tinue allowance,  if  necessary  for  benefit  of 
children,  but,  when  widow  ceases  to  be  widow 
of  the  deceased,  she  cannot  claim  as  per- 
quisites for  herself,  or  for  her  new  husband, 
a  family  allowance  from  estate  of  her  former 
spouse. — Estate  of  Still,  117  Cal.  509,  612,  49 
Pac.  Rep.   468. 

42.  RIGHT  8TAT17TORY— Not.  aaapended  by 
removal  of  ezeeotor.^ — ^Right  of  widow  to  fam- 
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lly  allowance  is  not  only  statutory,  but  la 
one  stronsly  favored.  She  is  entitled  to  her 
allowance  even  before  letters  of  administra- 
tion are  granted  and  after  issuance  of  such 
letters  in  solvent  estate,  and  she  is  entitled 
to  it  during  progrress  of  settlement  of  estate. 
Contentioji  that  because  estate  is  in  hands  of 
■pedal  administrator  no  progress  is  being 
made  towards  its  settlement,  and  that  there- 
fore widow's  right  is  suspended,  is  too  refined. 
If  there  is  delay  in  granting  letters  of  admin- 
istration, or  an  administrator  is  suspended  or 
removed,  court  must  appoint  special  adminis- 
trator, but  widow's  right  to  an  allowance 
before  issuance  of  letters  is  not  affected  by 
this  delay,  and  upon  reason,  there  shall  be  no 
difference  in  case  of  suspension.  The  payment 
of  allowance  is  not  payment  of  debt  or  claim 
against  estate,  and  in  case  of  solvent  estate, 
where  administrator  has  been  suspended  and 
special  administrator  appointed,  order  for  lat- 
ter to  pay  accumulated  family  allowance  will 
be  upheld*  •  although  there  has  been  consider- 
able delay  on  part  of  widow  in  making  appli- 
cation for  order,  if  no  waiver  of  her  right  be 
shown.— Estate  of  Welch,  106  Cal.  427,  432,  89 
Pac.  Rep.    806. 

4S.  RIGHT  SUPERIOR  TO  THAT  OF  TBS- 
TAMENTART  PROVISION.— The  provisions  of 
this  chapter  are  independent  of  any  provision 


made  by  deceased  In  his  will  and  of  creditors, 
heirs,  legatees  and  devisees,  so  far  that  when 
necessity  exists  therefor  court  may  provide  for 
decent  support  and  maintenance  of  family  un- 
til in  due  course  of  administration  they  become 
redp-ients  of  share  of  estate  to  which  they 
are  entitled  as  heirs  or  otherwise.  The  argu- 
ment that  widow  or  family  is  provided  for 
under  will  does  not  become  potent  until  it  be 
shown  that  they  have  received,  or  may  receive, 
largest  provision  bestowed  by  that  instrument. 
If  such  showing  be  made  court  can  doubtless 
then  terminate  allowance. — Estate  of  Walkerly, 
77  Cal.  642,  644,  646,  20  Pac.  Rep.  160. 

44.  TIME3  OF  MAKING  APPLICATION.— Ap- 
plication for  family  allowance  or  for  homestead 
may  be  made  at  any  time  before  administration 
of  estate  has  closed.— Estate  of  Still,  117  CaL 
509,  612,  49  Pac.  Rep.  463. 

45.  WITNESS — Competency  of  widow. — ^Ap- 
plication for  family  allowance  is  not  action  or 
proceeding  against  estate,  but  is  similar  to  ap- 
plication for  distribution,  and  is  not  within  pro- 
hibition of  8  1880  post  and  parties  to  an  action 
or  proceeding  prosecuted  against  an  executor 
or  administrator,  upon  claim  or  demand  against 
estate  of  deceased,  cannot  be  witnesses  on  trial 
of  such  action  or  proceeding,  and  widow  may 
be  witness  upon  hearing  of  such  application. — 
Estate  of  McCausland,  62  Cal.  568,  577. 


§  1467.  PAYMENT  OF  ALLOWANCE.  Any  allowance  made  by  the  court  or 
judge,  in  accordance  with  the  provisions  of  this  article,  must  be  paid  in  prefer- 
ence to  all  other  charges,  except  funeral  charges  and  expenses  of  administration ; 
and  any  such  allowance,  whenever  made,  may,  in  the  discretion  of  the  court  or 
judge,  take  effect  from  the  death  of  the  decedent. 

History:  Enacted  March  11,  1872,  re-enactment  of  fi  123  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  636,  §36;  AprU  4,  1864,  Stats.  1863-4, 
p.  370,  §  11. 


1,2.  Applied,  cited,  eonErtmed)  referred  to. 

3.  Appeal-^Stay  of  execation. 

4.  Creditor  is  not  entitled  to  contest. 

5.  Debt  of  widow — ^Not  applied  to. 

6.  Estoppel  of  widow  by  voucher. 

7.  Mortgage   of   widow — Application   to   pay- 

ment of. 

8.  PaymeTita  made  withont  previouB  order. 

9.  Same — Allowance  finaL 
10.  Payment  prior  to  order. 

1.    APPf^IED,     CITBD,     CON8TRIJBD,     RB- 

FERRED   TO,  etc.— 1.  Code  aectloii.— Estate  of 

McCausland.   52   Cal.   668.    577    (cited);   Theller 

V8.  Such,    57    Cal.    447,    469    (cited);    Estate    of 

I  Noah.  73  Cal.  683.  15  Pac.  Rep.  287  (cited);  Es- 

I  Ute  of  Carrifirer   (Cal.  Auff.  29,  1896).  41  Pac. 

'  Rep.  700   (referred  to). 

j      2.  Same — 2.  Probate  Act  {  128.— Myers  vs.  Mott, 

29  Cal.  359,  372  (referred  to). 

S.  APPEAIi — StMT  of  /execution. — ^Appeal  from 

I  order  ^rantinfi:  family  allowance  stays  payment 

I  thereof,  and  administrator  cannot  be  compelled 

to  pay  amount  granted  pending  appeal,  nor  is 

he  gruilty  of  contempt  in  refusing  to  do  so. — 

Pennie   vs.    Superior  Court.    89   Cal.    31,   32.    26 

Pac  Rep.   €17;   Ex  Parte  Orford.   102  Cal.   656, 

€58.   86    Pac.    Rep.    928;    Ruggles    vs.    Superior 

Cnurt,  103  Cal.  125,  128.  37  Pac.  Rep.  211.^ 


(  4.  CREDITOR  IS  NOT  BNTITLBD  TO  CON- 
TSSST  item  of  family  allowance  contained  in 
administrator's  account  and  voucher  therefor, 
upon  ground  that  administrator  had  not  ac- 
tually paid  same. — Estate  of  Fisher  (Cal.  Oct. 
10,  1896).  42  Pac.  Rep.  237. 

5.  DEBT  OF  IVIDOW— Not  applied  to.— Al- 
lowance is  for  advantage  of  children  as  well  as 
widow,  and  cannot  be  affected  by  any  agree- 
ment between  widow  and  administrator  which 
would  deprive  children  of  it.  or  divert  to  any 
other  use  than  that  specified  by  code,  and 
therefore  administrator  will  not  be  permitted 
to  apply  any  part  of  money  grranted  as  family 
allowance  to  payment  of  debt  due  by  widow  to 
him  individually.— Moore  vs.  Moore.  60  Cal.  526. 
530. 

6.  BSTOPPBIi  OF  WIDOIV  BY  TOUGHER.— 

As  between  widow  and  creditors  she  is  bound 
by  her  voucher  for  payment  of  family  allow- 
ance, and  after  settlement  of  account  without 
objection  is  bound  by  adjudication  thereon  so 
far .  as  it  affects  the  estate. — Estate  of  Fisher 
(Cal.  Oct.  10.  1895),  42  Pac.  Rep.  237. 

7.  MORTGAGE  OF  WIDOIPV^— Application  to 
payment  of. — Holder  of  mortgages  for  money 
advanced  widow  for  support  of  herself  and 
family    may,    in    equity,    compel    payment    of 
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mortgraeres  from  proceeds  of  probafe  sale  of 
property  to  pay  family  allowance  to  widow 
applied  for  long  after  husband's  death,  and  out 
of  ordinary  course  before  any  of  such  purchase 
money  be  paid  to  widow,  where  in  petition 
for  allowance  she  suppressed  fact  of  lAort- 
sagres,  and  purposes  for  which  money  was  paid. 
—Curtis  TS.  Schell,  129  Cal.  208,  218,  61  Pao^ 
Rep.  961;  Savings  Bank  vs.  Schell,  142  Cal.  506, 
608,  76  Pac.  Rep.  260. 

&  PAYMENTS  MADE  UTITHOUT  PREVIOUS 
ORDER  do  not  deprive  executor  of  right  to 
credit  therefor  to  extent  that  court  finds  such 
advances  reasonable  and  proper. — ^Estate  of 
Lux,  114  Cal.  89,  90,  46  Pac.  Rep.  1028. 


0.  AUowaaee  filial. — Payment  made  without 
order  but  allowed  on  settlement  of  accounts 
cannot  be  attacked  after  time  for  appeal  from 
order  settling  the  account  has  expired. — ESs- 
tate  of  Femandes,  119  Cal.  679,  688,  61  Pac 
Rep.  861. 

10.  PAYMENT  PRIOR  TO  ORDEIL— Execu- 
tor is  entitled  to  credit  in  account  for  amount 
allowed  by  court  as  family  allowance  and  di- 
rected- to  be  paid,  although  payment  was 
made  prior  to  making  of  order,  such  order 
having  fixed  amount  as  a  reasonable  and  pro- 
per amount  to  be  paid. — Estate  of  Lux,  100  Cat 
606,  608,  86  Pac.  Rep.  846. 


I 


§  1468.  PROPERTY  SET  APART,  HOW  APPORTIONED  BETWEEN  WIDOW 
AND  CHILDREN.  When  property  is  set  apart  to  the  use  of  the  family,  in  accord- 
ance with  the  provisions  of  this  chapter,  if  the  decedent  left  a  widow  or  surviving 
husband,  and  no  minor  chUd,  such  property  is  the  property  of  the  widow  or  sur- 
viving husband.  If  the  decedent  left  also  a  minor  child  or  children,  the  one-half 
of  such  property  shall  belong  to  the  widow  or  surviving  husband,  and  the  remain- 
der to  the  child,  or  in  equal  shares  to  the  children,  if  there  be  more  than  one.  If 
there  be  no  widow  or  surviving  husband,  the  whole  belongs  to  the  minor  child  or 
children.  If  the  property  set  apart  be  a  homestead,  selected  from  the  separate 
property  of  the  deceased,  the  court  can  only  set  it  apart  for  a  limited  period,  to  be 
designated  in  the  order,  and  the  title  vests  in  the  heirs  of  the  deceased,  subject  to 
such  order. 

r 

History:  Enacted  March  11,  1872,  re-enactment  of  fi  125  Probate  Act; 
amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  361;  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  87;  February  19,  1881,  Stats,  and  Amdts.  1881, 
p.  8;  by  Code  Commission,  Act  March  8,  1901f  Stats,  and  Amdts.  1900-1,  p.  211, 
act  held  unconstitutional,  see  history,  fi  6  ante. 
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Applied,  cited,  construed,  referred  to. 

Amendment  of  1880 — ^Interest  vested  un- 
der. 

Children  have  interest  although  set  apart 
to  widow. 

Same— Subject  to  sale. 

Same — Rights  after  majority. 

Conflict  of  sections. 

Construction — ^Limitation  of  testamsnitaiy 
disposition. 

Same — ^Deraignment  of  title. 

Date  of  decree  is  time  of  vesting. 

Same — No  estate  vests  in  family. 

Same — Statute  in  force  at  time  homestead 
is  set  apart  controls. 

Devisees  not  included. 

Distribution  to  be  made  to  heirs. 

Estate  worth  less  than  $1,500. 

"Family"— Definition  of— Who  inelnded. 

Heirs  have  vested  title. 

IIow  title  vests. 

Money  in  Ueu  of  limited  homestead. 

Mortgage  by  widow — Bights  of. 

Mortgage  by  mother — ^Foreclosure — ^Par- 
ties. 

Nature  of  homestead  estate. 

Nature  of  interest  acquired — Partition. 

Particular  heirs  should  not  be  named. 

Possession— Bight  of  cotenant. 

Probate  homestead  only  affected. 

Bemainder  —  After  setting  apart  limited 
homestead  is  asset. 


31.  Same — Subject  to  creditors'  claims. 

32.  Same — Subject  to  administration. 

33.  Same — Construction  of  former  decision. 
84.  Statute  controlling — ^Devolution  of  title. 
35.  Termination  of  homestead — Absolute  title. 

$6-38.  Title  to  property  is  not  affected  by  order. 

89.  Title  of  heirs — Subject  to  alienation,  exe- 
cution, etc. 

40.  Validity  of  erroneous  order — ^Vesting  of 
title  under. 

1.     APPIilBD,     CTTBD,     CONSTRUE3D,     RB- 
FBRRBD    TO,    etc. — 1«  Code    •eetloiu — Mawson 
V8.  Mawson,  50  Cal.  539,  542  (construed);  Lord 
VB.  Lord,  65  Cal.  84,   87,  8  Pac.  Rep.  96   (con- 
strued); estate  of  Noah,  78  Cal.  690,  593,  594, 
15    Pac.    Rep.    290    (construed);    McKinnie    vs. 
Shaffer,    74    Cal.    614,    617,    16    Pac    Rep.    609 
(referred  to);  Estate  of  Armstrongr*  80  Cal.  71, 
73,    22   Pac.   Rep.    79    (referred   to);    Estate   of    ^ 
Walkerly,    81    Cal.    579,    580,    22   Pac    Rep.    888    \ 
(construed);  Oruwell  vs.  Seybolt,  82  Cal.  7,  10, 
22  Pac  Rep.  938  (applied);  Estate  of  Lahiff,  86    | 
Cal.  151,  153,  154,  24  Pac.  Rep.  860  (construed): 
Sheehy  vs.  Miles,  98  Cal.  288,  293,  294,  28  Pac.    \ 
Rep.   1046    (construed);   Estate  of  Schmidt,   94    I 
Cal.    334,    337,   338,    339,    840,   29   Pac    Rep.    714 
(construed);    Wickersham    vs.    Comerford,    96 
Cal.   433,   438,   31   Pac   Rep.   858    (referred   to); 
Moore  vs.  Moore  (CaL  Aug.  81,  1898),  84  Pac 
Rep.   90   (referred   to);   Phelan  vs.   Smith,   100 
Cal.   158,  170,  34  Pac  Rep.  667   (applied);  Mo- 
Harry    vs.    Stewart    (Cal.    Dec     30,    1898),    85 
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Pac.  Rep.  141  (construed);  Hoppe  vs.  Hoppe, 
104  Cal.  94,  100,  36  Pac.  Rep.  889,  87  Id.  894 
(construed);  Estate  of  Walkerly,  108  Cal.  627, 
663.  49  Am.  St.  Rep.  97,  41  Pac  Rep.  772  (con- 
strued); Estate  of  Luz»  114  Cal.  78,  79,  87,  46 
Pac.  Rep.  1023  (applied);  Estate  of  Hamilton, 
120  Cal.  421,  427,  428,  52  Pac.  Rep.  708  (con- 
strued); Estate  of  Matheny,  121  Cal.  267,  268, 
6S  Pac  Rep.  800  (construed);  Welnreich  vs. 
Hensley,  121  Cal.  647,  666,  64  Pac  Rep.  264 
(construed);  Hardwick  vs.  Black,  128  Cal.  672, 
673,  61  Pac  Rep.  381  (construed);  Estate  of 
Neff,  139  Cal.  71,  72,  72  Pac.  Rep.  682  (cited); 
Estate  of  Tittel.  139  Cal.  149,  160,  72  Pac  Rep. 
969  (construed);  Matter  of  Levy,  141  Cal.  646, 
647,  75  Pac  Rep.  301  (applied);  Otto  vs.  Lons* 
144  C^l.  144,  146,  77  Pac  Rep.  886  (applied); 
Saddlemire  vs.  Stockton  Sav.  &  Lw  Soc,  144 
Cal.  660,  664,  79  Pac.  Rep.  881  (oonstrued); 
EsUte  of  Firth,  146  Cal.  286,  240,  78  Pac  Rep. 
643  (referred  to). 

X  Same— a.  Probate  Aet  8  US.— Bstate  of 
Orr,  29  Cal.  101,  104  (referred  to);  Myers  vs. 
Uott,  29  Cal.  369,  372  (referred  to);  Estate  of 
Wixom,  86  Cal.  320,  323,  324  (cited);  Estate  of 
Boland,  43  Cal.  640,  642,  643  (cited). 

As  to  rlvkta  of  ehUdren  In  homestead,  see 
monoerraphic  note  by  F.  H.  Bowlby,  66  L.  R.  A. 
13. 

S.     AMBNDBIENT    OF    1880— Interest    vested 

■adcr^— Under  amendment  of  1880  to  this  sec- 
tion providing  '*when  property  is  set  apart  for 
use  of  family  such  property  shall  be  for  benefit 
of  several  parties  as  provided  in  S  1466  ante," 
homestead  set  apart  for  benefit  of  widow  and 
minor  children  vested  in  them,  share  and  share 
alike,  as  tenants  in  common,  and  property  set 
apart  while  such  amendment  was  in  force 
la  vested  in  widow  and  minor  children  as  such 
tenants  in  common. — Sheehy  vs.  Miles,  93  Cal. 
288,  293.  28  Pac.  Rep.  1046. 

A,  CHIU>RBN  HAVE  AN  INTEREST  Ali* 
THOUGH  SET  APART  TO  'WIDO'V^.— Where  no 
homestead  has  been  selected  in  lifetime  of 
deceased,  and  one  is  set  apart  by  court  sittinsr 
In  probate,  title  thereto  vests  in  widow  and 
minor  children  although  by  decree  set  apart 
to  widow.  This  is  result  whether  decree  be 
construed  in  connection  with  the  application 
therefor  showing  there  are  minor  children,  or 
It  be  held  that  widow  took  property  In  trust 
for  family,  as  in  either  case  homestead  is  set 
apart  "for  use  of  family"  and  "belongs"  to 
widow  and  minor  children,  and  is  to  remain  as 
homestead  without  any  power  in  either  par- 
ties to  destroy  its  homestead  character  until 
after  all  children  have  attained  their  majority. 
—Hoppe  vs.  Hoppe,  104  Cal.  94,  100,  87  Pac 
Rep.  894. 

5.  SnMeet  to  sale^— Moment  probate  home- 
stead is  set  apart  for  use  of  widow  and  minor 
children  out  of  community  property,  title  vests 
in  them  in  proportion  specified,  and  shares  of 
minors  at  once  become  their  property,  and 
their  several  Interests  therein  become  part  of 
their  reepeotlTe  estates,  to  be  cared  for  by 
their  several  guardians,  and  may  be  sold  under 
proper  orders  for  that  purpose  same  as  any 
other  property  of  minors.— Estate  of  Hamilton, 
120  Cal.  421,  428,  62  Pac.  Rep.  708. 

t.     Rlsrhte  after  majortty.- Right  of  posses- 


sion of  homestead  set  apart  to  widow  and 
minor  children  is  in  widow  and  minor  children 
during  their  minority.  After  majority,  rights 
of  children  as  tenants  in  common  are  only  In 
nature  of  rights  of  remaindermen  or  reversion- 
ers, and  widow  is  entitled  to  possession'  so  long 
as  she  desires  to  maintain  it,  and  neither  adult 
child  nor  his  grantee  is  entitled  to  possession 
with  widow  as  tenant  in  common. — ^Moore  vs. 
Hoffman,  126  Cal.  90,  98,  78  Am.  St  Rep.  27,  67 
Pac  Rep.  769. 

7.  CONFLICT   OF    SECTION  Sk— There   is   no 

conflict  between  9  1266  of  Civil  Code,  section  1474 
post  of  this  code,  and  this  section.  When  read 
and  construed  together  interest  of  legislature 
is  dear  that  when  homestead  has  been  selected 
by  one  spouse  out  of  separate  property  of  other 
without  consent  of  latter  it  vests  upon  death 
of  one  from  whose  property  it  was  selected  in 
his  heirs,  subject  to  power  of  court  to  set 
it  apart  for  limited  period,  but  when  selected 
from  separate  property  of  one  making  or  Join- 
ing in  selection  it  vests  absolutely  in  survivor. 
— ^Estate  of  Croghan,  92  Cal.  870-871,  28  Pac. 
Rep.  670. 

8.  CONSmUCnON— Limitation  of  power  of 
testamentary  disposition. — Right  of  testamen- 
tary disposition  is  itself  only  right  given  by 
statute,  and  may  be  restrained,  modified,  or 
abrogated  entirely,  but  still  it  is  unquestion- 
ably general  policy  of  our  law  to  allow  full 
power  of  testamentary  disposition,  saving  as 
that  power  may  be  abridged  by  specific  enact- 
ments. The  code  provisions  making  disposition 
of  homestead  and  of  estates  in  value  less  than 
11,500  are  instances  of  limitations  by  legisla- 
ture upon  free  power  of  testamentary  disposi- 
tion, and  from  lack  of  uniformity  and 
harmony  in  their  terms  these  homestead  provi- 
sions have  presented  questions  of  much  doubt 
and  vexation  to  courts.  Is  it  the  intention  of 
this  section  to  do  more  than  declare  ordinary 
rule  of  succession  and  descent,  in  cases  of  in- 
testacy, but  sufiject  always  to  right  of  testa- 
mentary disposition,  or  is  it  that  of  separate 
property  upon  which  homestead  character  has 
been  impressed  by  order  of  court,  and  devise 
would  be  void,  and  property  must  descend  to 
heirs?  Latter  view  places  limitation  upon  tes- 
tator's power,  and  removes  from  disposition  of 
will  any  property  which  may  chance  to  be 
selected  and  set  apart  to  widow  and  children, 
and  may  thus  defeat  by  curious  uncertainty 
object  of  testator's  worthy  bounty,  or  it  may 
even  do  more  than  that,  e.  g.  widow  to  whom 
homestead  has  been  set  aside  during  her 
widowhood,  time  in  contemplation  of  benef- 
ident  law  during  which  she  may  be  dependent 
and  is  entitled  to  maintenance,  is  enabled  to 
obtain  perfect  and  untrammeled  fee  in  prop- 
erty which  her  husband  had  devised  to  others,  [ 
and  which  in  general  contemplation  of  law 
was  to  be  set  aside  to  her  use  only  during 
limited  period  of  her  widowhood.  But,  never- 
theless, suoh  interpretation  is  borne  out  by 
language  of  statute.  Upon  other  hand,  former 
view  is  certainly  more  In  accord  with  apparent 
policy  of  law,  but  language  of  section  in  its 
present  form  stands  in  way  of  its  adoption. 
Where  homestead  has  been  selected  from  sep- 
arate property  of  husband  during  his  life  and 
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Without  his  consent.  It  goes  upon  his  death  to 
his  heirs  and  devisees,  subject  to  power  of 
court  to  assign  same  for  limited  period  under 
8  1265  of  the  Civil  Code,  while  by  §  1474  post 
same  property  is  to  vest  in  heirs,  subject  to 
same  power  of  limited  assignment  in  court. 
It  is  not  easy  to  see  why  rule  of  devise  or 
descent  as  to  homestead  upon  separate  prop- 
erty declared  during  life  should  diflTer  from 
that  which  obtains  in  case  it  be  set  apart 
after  death,  and  it  is  still  less  easy  to  see  why 
two  sections  last  above  cited  should  be  left 
inharmonious.  But.  nevertheless,  legislature 
has  seen  fit  to  prescribe  different  rules,  and  it 
is  bounden  duty  of  court  to  give  them  effect. 
It  is  concluded,  therefore,  that  section  is  lim- 
itation upon  power  of  testamentary  disposition, 
and  operates  to  vest  title  to  homestead,  and  so 
to  withdraw  it  from  disposition  made  by  tes- 
tator under  his  will. — Estate  of  Walkerly,  108 
Cal.  627,  653,  41  Pac.  Rep.  772. 

8.  Deralgnment  of  title. — Right  of  testator 
to  devise  property  is  subordinate  to  power  of 
probate  court  to  sequester  and  set  apart  prop- 
erty for  shelter,  care,  and  support  of  family; 
therefore,  where  one-half  interest  in  certain 
property  is  devised  to  widow,  and  one  half  to 
other  devisees,  court  may  set  aside  whole 
r>roperty  to  widow  as  homestead,  and  in  such 
case,  notwithstanding  specific  devise  of  one 
half  to  her,  title  to  all  of  property  is  de- 
raigned     from     homestead     order. — Estate     of 

.    Huelsman,   127  Cal.  275,   276,  59  Pac.  Rep.  776; 

'  Sulzberger  vs.  Sulzberger,  50  Cal.  385;  Estate 
of  Davis,  69  Cal.  458,  10  Pac  Rep.  671;  Estate 
of  Lahlff.  86  Cal.  151,  24  Pac.  Rep.  860. 

10.  DATB  OF  DECREE  IS  TIME  OF  VEST- 
ING of  homestead  set  apart  by  order  of  court 

.  where  none  was  selected  during  lifetime  of 
deceased  and  right  to  homestead  must  be 
Judged  as  of  that  date. — Estate  of  Boland,  43 
Cal.  640,  642. 

11.  SAME^— NO  ESTATE  TESTS  IN  FAMILY, 
so  far  as  homestead  is  conQerned,  prior  to 
order  setting  one  apart  where  none  has  been 
declared  in  lifetime  of  deceased;  it  is  merely 
a  right  to  have  court  set  aside  property. — Es- 
tate of  Moore,  57  Cal.  437,  443. 

12.  Statute  In  force  at  time  hosseatead  la 
aet  apart  controla,  not  that  in  force  at  time 
of  death  of  decedent. — Sheehy  vs.  Miles,  93  Cal. 
288,  294,  28  Pac.  Rep.  1046. 

13  Title  to  homestead  vests  and  must  be 
decided  In  view  of  statutory  law  as  it  was  at 
time  homestead  order  was  made.  Prior  to 
amendment  of  1881  homestead  set  apart  by 
probate  court  out  of  separate  property  of  de- 
ceased vested  absolutely  in  widow.  The  case 
of  Mawson  vs.  Mawson,  50  Cal.  589,  so  holds, 
and  has  stood  unquestioned.  It  haa  been  fre- 
quently alluded  to  in  subsequent  decis\ons 
sometimes  with  approval  and  never  otherwise. 
>-Hardwick  vs.  Black,  128  Cal.  672,  678,  61  Pac. 
Rep.  381. 

14.  DEVISEES  NOT  INCIiUDBD.  —  Word 
"heirs"  as  used  in  this  section  cannot  be  con- 
strued so  as  to  include  devisees  named  in  will 
of  deceased  among  those  in  whom  title  to 
homestead  vests,  after  expiration  of  period 
for  which  it  is  set  apart,  but  must  be  con- 
strued as  limitation  upon  testamentary  power 


as  to  property  upon  which  homestead  char- 
acter is  impressed  by  order  of  court*  and  such 
order  removes  property  set  apart  from  dispo- 
sition of  will.— Estate  of  Walkerly,  108 
Cal.  627,  663,  49  Am.  St.  Rep.  97,  41  Pao. 
Rep.  772. 

15.  DISTRIBUTION      TO      BE      MADE      TO 

HEIRS.— Upon  final  distribution,  real  estate 
which  was  separate  property  of  deceased,  but 
set  apart  as  a  homestead  for  limited  period, 
shall  be  distributed  to  heirs  under  this  section, 
notwithstanding  S  1265  of  Civil  Code,  that  such 
property  shall  go  to  heirs  and  devisees.— Estate 
of  Matheny,  121  Cal.  267,  268,  53  Pac  Rep.  800. 
ApproTlmst  Estate  of  Walkerly,  108  Cal.  627, 
49  Am.  St.  Rep.  97,  41  Pac.  Rep.  772. 

16.  ESTATE  M'ORTH  LESS  THAN  91,S0O.— 

Homestead  selected  from  separate  estate  with- 
out consent  of  decedent  may  be  set  apart  to 
widow  absolutely  under  §  1469  post.— Estate  of 
Neff,  139  Cal.  71,  72,  72  Pac.  Rep.  632. 

17.  ^FAMILY*'— Definition  of— IVbo  are  In- 
cluded.—The  term  "family,"  in  its  ordinary  ac- 
ceptance, refers  to  two  or  more  persons,  and  as 
used  in  this  section  will  include  those  living 
under  the  same  roof  as  dependents  and  under 
one  head,  thus  conctitutin'g  family  as  that 
term  Is  generally  understood,  but  this  word 
used  in  statute  concerning  probate  homesteads 
is  not  to  be  so  restricted  as  to  exclude  only 
survivor  of  family  of  which  deceased  was 
member.  The  object  of  statute  is  to  preserve 
family  homestead  for  use  of  survivor  or  sur- 
vivors, or  those  occupying  it  as  such,  and  right 
of  surviving  husband  or  wife  to  retain  the 
same  for  such  period  as  court  may  direct  does 
not  depend  upon  fact  that  there  are  children 
or  others  who  may  share  in  its  use. — Estate  of 
Lamb,  95  Cal.  897,  407,  80  Pac.  Rep.  568. 

Examplei  Where  wife  dies  leaving  no  chil- 
dren, and  there  being  no  showing  that  father 
of  deceased  lived  with  her,  or  was  dependent 
upon  her  for  support,  statute  does  not  consti- 
tute him  her  family,  within  the  meaning  of 
these  sections,  but  surviving  husband  is  family 
for  use  of  which  homestead  should  be  set 
aside.— Estate  of  Lamb,  96  Cal.  397,  407,  80  Pac 
Rep.   568. 

18.  The  term  "family"  throughout  statute 
regarding  probate  proceedings  is  used  as 
synonymous  with  and  as  representing  surviv- 
ing wife  or  husband  and  children,  and  there- 
fore decree  setting  apart  homestead  for  use 
of  family  of  deceased  must  be  held  sufficiently 
explicit  to  describe  widow  and  children. — 
Phelan  vs.  Smith,  100  Cal.  158,  170,  34  Pac.  Rep. 
667. 

19.  HEIRS       HAVE       VESTED       TITLE.  — 

Title  to  homestead,  selected  during  lifetime  of 
decedent  from  his  separate  property,  vests  In 
his  heirs  at  his  death,  subject  only  to  right  of 
court  to  set  it  aside  to  surviving  wife  and 
children  for  limited  period. — Gruwell  vs.  Sey- 
bolt,  82  Cal.  7,  9,  22  Pac.  Rep.  938. 

20.  HOW  TITLE  VESTS.— Surviving  wife 
takes  homestead  not  by  virtue  of  any  right  of 
survivorship  as  Joint  tenant,  but  as  property  set 
apart  to  her  by  law  in  same  manner  as  other 
exempt  property. — Tyrrell  vs.  Baldwin,  78  Cal. 
470,  475,  25  Pac.  Rep.  116. 
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91.  MONBY  IN  I.nSU  OF  LIMITED  HOME- 
STEAD cannot  bo  set  apart  and  property  not 
capable  of  belns  set  aside  cannot  be  ordered 
sold  for  homestead  purposes. — Estate  of  Noah, 
73   CaL    590.   693,   16   Pao.  Rep.   290. 

22.     MORTGAGE     BY     WIDOW—Rlffht    of.— 

Hort^aKe  or  conveyance  of  her  Interest  in 
homestead  might  be  made  by  widow,  but  such 
would  be  subject  to  homestead  rii^hts  of  minor 
children  to  occupy  it,  and  purchaser  at  fore- 
closure sale  under  such  mortgage  takes  inter- 
est of  widow  subject  to  same  rights,  and  can 
obtain  no  right  of  entry  until  after  termina- 
tion of  homestead,  and  decree  under  which 
such  sale  is  to  be  made  should  contain  such 
limitation.— Hoppe  vs.  Hoppe,  104  CaL  94,  101, 
87  Pac.  Rep.  894. 

28.  MORTGAGE  BY  MOTHER — Foreclosure 
— Partieo. — In  action  to  foreclose  mortgage 
given  by  mother  on  homestead  set  apart  by 
court  in  probate,  minor  children  are  not  neces- 
sary parties,  as  their  title  cannot  be  in  any 
way  affected,  and,  therefore,  there  is  no  need 
for  such  children  to  intervene  in  action,  and 
denial  of  their  petition  for  leave  to  intervene 
is  not  erroneous. — Hoppe  vs.  Hoppe,  104  Cal.  94, 
101,  37  Pac  Rep.  894. 

24.  NATURE  OF  HOMESTEAD  ESTATE  is 
peculiar.  It  is  provision  of  humanity  of  law 
for  a  residence  of  owner  and  his  family. — 
Bates  vs.  Bates,  97  Mass.  396. 

25.  NATURE  OF  INTEREST  ACQUIRED— 
Partltlom. — Under  this  section  if  there  be  no 
minor  child  widow  takes  property  set  apart 
as  homestead  absolutely,  and  in  such  case  she 
may  dispose  of  it  at  her  pleasure  in  same 
manner  in  which  she  can  dispose  of  any  other 
property  to  which  she  has  absolute  title,  and 
in  like  manner  any  of  children  upon  attaining 
majority  can  dispose  of  their  interests,  but  not 
to  prejudice  of  others  who  have  not  reached 
their  majority.  And,  therefore,  when  all  reach 
majority,  mother  and  children  may  have  par- 
tition or  may  sell  property  freed  from  its 
homestead  character. — Estate  of  Hamilton.  120 
CaL  421,  427,  62  Pac.  Rep.  708. 

2t.  PARTICULAR  HEIRS  SHOULD  NOT  BE 
NAMED  as  persons  in  whom  remainder  is  to 
vest,  in  order  setting  apart  homestead  for 
limited  period,  as  court  has  no  Jurisdiction  to 
adjudicate  between  different  claimants  while 
sitting  in  probate.— Estate  of  Firth,  146  Cal. 
236.  240,  78  Pac.  Rep.  643. 

27.  Under  provisions  of  codes,  it  Is  only 
homesteads  selected  from  community  property, 
during  existence  of  community,  to  which  law 
of  title  by  survivorship  applies,  and,  therefore, 
upon  death  of  husband  community  property 
vests  according  to  §  1402  of  Civil  Code,  regulat- 
ing succession  to  such  community  property, 
subject,  however,  to  Its  temporary  use  as 
homestead,  under  order  of  probate  court  setting 
it  apart  for  that  purpose,  but,  after  having 
been  thus  set  'apart,  court  has  no  Jurisdic- 
tion over  it  for  any  purpose  of  dlstributiop. — 
Estate  of  Gilmore,  81  Cal.  240,  243,  22  Pac  Rep. 
655. 

See  Estate  of  Matheny,  121  Cal.  267,  268,  53 
Pac  Rep.  800. 

28.  POSSESSION  -^  Rlgbt  of  cotemant.— 
Power    of    one    not    clothed    with    homestead 


right  to  enter  into  possession  as  tenant  in 
common  with  homestead  claimants  and  inter- 
•  fere  with  their  occupancy  and  control  of 
property  would  be  inconsistent  with  nature  of 
homestead  and  violative  of  purpose  for  which 
It  is  created. — Moore  vs.  Hoffman,  125  CaL  90, 
92,  73  Am.  St.  Rep.  27,  67  Pac.  Rep.  769. 

29.  PROBATE  HOMESTEAD  ONLY  AF- 
FECTED.— Homestead  selected  from  commu- 
nity property  or  from  separate  property  of 
person  Joining  in  or  making  selection  vests 
absolutely  in  survivor  and  is  not  affected  by 
subsequent  order  setting  It  apart — Saddlemire 
vs.  Stockton  Sav.  &  Lu  Soc,  144  Cal.  660,  663, 
79  Pac.  Rep.  381. 

See  Estate  of  Fath.  182  Cal.  609,  €4  Pac  Rep. 
996«and  cases  there  cited. 

80.  REMAINDER— AFTER  SETTING  APART 
I^IMITED  HOMESTEAD  IS  ASSET  of  estate 
and  may  be  sold  in  probate  for  payment  of 
debts  or  expenses  of  administration. — Estate 
of  TitteU  189  Cal.  149,  168,  72  Pac.  Rep.  909. 

81.  Svbjeet  to  eredltom'  claims. — This  sec- 
tion does  not  affect  such  direct  statutory  dis- 
tribution of  property  to  heirs  as  removes  it 
from  administrative  control  of  court  in  pro- 
bate, and  at  same  time  from  reach  of  creditors 
of  estate.  Having  regard  to  policy  of  law,  it 
seems  plain  that  only  homestead  or  homestead 
estate,  if  it  may  be  so  called,  is  exempt  from 
creditors'  claims,  and  that  law  evinces  no  such 
tenderness  of  regard  for  heirs  as  would  Justify 
conclusion  that  it  means  to  prefer  their  claims 
to  claims  of  creditors  of  the  estate.  In  other 
words,  the  manifest  policy  of  the  law  is  to 
subject  all  property,  excepting  that  exempt 
from  execution,  the  homestead  estate',  and 
property  of  the  estate  in  value  less  than  $1,600, 
to  Just  claims  of  the  creditor. — Estate  of  Tittel, 
139  Cal.  149,  161,  72  Pac.  Rep.  909. 

82.  Subject  to  administration. — In  this  sec- 
tion there  is  no  such  provision  as  is  found  in 
9 1474  post  and  8 1266  of  the  Civil  Code  ex- 
pressly exen^>ting  property  from  debts  of 
owner.  Simple  language  is  that  title  vests  in 
heirs,  and  therefore  such  title  is  subject  to  dis- 
posal by  probate  court  for  payment  of  debts. 
This  difference  Is  not  casual  or  exceptional, 
and  it  has  been  well  founded  in  reason.  The 
law  haa  regard  for  family  as  basic  unit  of  so- 
ciety, and  for  that  reason  protects  family  home 
and  deems  it  of  paramount  importance  that 
property  of  decedent  should  be  devoted  to 
maintenance  and  support  of  family.  But  there 
is  no  such  reason  In  case  of  heirs  who  are  not 
dependent  relatives  and  who  may  be  collateral 
merely  to  remotest  degree  of  kindred,  and  It 
would  be  not  only  an  anomaly  but  gross  in- 
justice if  creditors  were  to  be  left,  as  in  some 
cases  they  might  be,  wholly  remediless  because 
court  had  set  apart  all  property  of  estate  as 

,  homestead   during  her  widowhood. — Estate   of 
Tittel.  139  Cal.  149,  162,  72  Pac  Rep.  909. 

88.     Constmctlon    of    former    decisions. — The    , 
expression    that   after   probate    court   had   set   ' 
apart  homestead  it  "ceased  to  have  any  con-    • 
trol  over  property  so  set  apart,  and  by  being 
so  set  apart  property  constituting  said  home- 
stead was  excluded  from  Jurisdiction  of  court, 
and   it  was   therefore   improper    for   court   to 
make   any   further   order   in    relation    to   it. 
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found  In  the  Estate  of  Hardwick,  69  Cal.  292, 
should  not  be  construed  as  meaning  to  say 
anything  more  than  that  such  homestead  estate 
is  excluded  and  removed  from  within  Juris- 
diction of  court  This  homestead  estate 
is  so  removed  and  excluded  because  It 
has  ceased  to  be  subject  to  any  of  purposes 
of  administration.  It  is  freed  from  debts  of 
creditors,  and  is  freed  from  possession  of 
administrator.  But  it  does  not  follow  there- 
from that  title  in  fee  embraced  in  remainder 
over  to  heirs  is  likewise  removed  from  admin- 
istration, and  there  is  nothing  either  in  statute 
or  in  decisions  to  warrant  such  construction.— 
Estate  of  Tittel,  139  Cal.  149,  163,  72  Pac.  Rep. 
909. 

34.  STATUTE  CONTROIiLING  —  DevoIotloiL 
of  title  to  homestead  is  controlled  by  statute 
in  force  at  death  of  declarant. — Tyrrell  vs. 
Baldwin,  78  Cal.  470,  474,  21  Pac.  Rep.  116; 
Saddlemire  vs.  Stockton  Sav.  &  L.  Soc,  144  Cal. 
650,  663,  79  Pac  Rep.  381. 

SCE.  TERMINATION  OF  HOMESTEAD— Abso- 
lute 'title. — Homestead  when  set  apart  from 
separate  property  of  deceased  can  be  only  for 
limited  time.  Estate  in  lands  to  set  apart 
vests,  however,  In  those  declared  by  statute  to 
be  entitled  to  It,  but  subject  to  assignment  of 
such  homestead  by  court,  and  at  expiration  of 
time  limited  for  its  existence  is  subject  to  par- 
tition as  though  no  homestead  had  been  cre- 
ated.—McHarry  vs.  Stewart  (Cal.  Dec.  80,  1898), 
36  Pac.  Rep.  141. 

8«.  TITLE  TO  PROPERTY  IS  NOT  AF- 
FECTED BY  ORDER  setting  it  apart  as  home- 
stead. The  only  effect  of  order  is  to  withdraw 
property  from  administration  and  it  cannot 
Impair  an  Interest  acquired  under  deed  exe- 
cuted prior  thereto. — ^Dickey  vs.  Gibson,  121 
Cal.  276,  278,  63  Pac.  Rep.  704. 

37.  Order  setting  apart  homestead  does  not 
affect  title  to  property. — Estate  of  Burton,  63 
Cal.  36;  Estate  of  Gllmore,  81  Cal.  240,  243,  22 
Pac.  Rep.  665. 


88.  Title  of  survivor  is  not  afTected  by  order 
setting  apart  homestead;  the  only  efCect  of 
order  being  to  withdraw  property  from  further 
administration.— Rich  vs.  Tubbs,  41  Cal.  34,  85; 
Bollinger  vs.  Manning,  79  Cal.  7,  11,  21  Pac 
Rep.  876;  Estate  of  Ackerman,  80  Cal.  208,  210, 
18  Am.  St.  Rep.  116.  22  Pac.  Rep.  141;  Saddle- 
mire vs.  Stockton  Sav.  A  L.  Soc,  144  Cal.  660, 
662,  79  Pao.  Rep.  881. 

89.  TITLE  OF  HEIRS — Subject  to  alienation, 
execntiony  etc. — Heirs  take  vested  estate  under 
order  setting  apart  homestead  for  limited  time 
which  they  may  alienate  and  of  which  they 
may  be  deprived  by  process  of  Judicial  aliena- 
tion, as  under  execution  through  insolvency 
or  like,  and  it  may  be  alienated  at  instance  of 
creditors  of  deceased. — Estate  of  Tlttel,  139  CaL 
149,  162,  72  Pac.  Rep.  909. 

40.  TAIilDI^  OF  ERRONEOUS  ORDER— 
Vesting  of  title  under. — Order  setting  aside 
homestead  without  limiting  it  to  certain  period 
where  such  limitation  should  be  made,  though 
erroneous  is  not  void,  and  where  no  appeal  is 
taken  therefrom,  title  in  fee,  under  the  order, 
vests  in  widow. — Estate  of  Huelsman,  127  Cal. 
275,  276,  69  Pac.  Rep.  776.  See  Estate  of 
Moore,  96  Cal.  522,  81  Pao.  Rep.  584;  Fealey 
vs.  Fealey,  104  Cal.  364,  43  Am.  St.  Rep..  Ill, 
38  Pac.  Rep.  49;  Hanley  vs.  Hanley,  114  Cal. 
690,  46  Pac  Rep.  786. 

That  queetlon  of  title  will  not  be  deter- 
mined on  application  for  order  setting  apart 
bomeatead,  see  ante  §  1466  and  note  pars.  126- 
128. 

As  to  devolution  of  title  to  hontestead,  see 

ante  8  1466  and  note  par.  82. 

As  to  vesting  off  title  to  homestead  set  apart 
from  separate  property  off  deceased  prior  to 
amendment  of  1881  to  8 1466,  see  ante  S  1465 
and  note  par.  118. 

As  to  succession  to  homestead,  see  KERR'S 
CYC.  CIV.  CODE  §1266  and  post  S 1474  and 
•note. 


§  1469.  ADMINISTRATION  WHEN  ESTATE  DOES  NOT  EXCEED  FIFTEEN 
HUNDRED  DOLLARS.  If,  upon  the  return  of  the  inventory  of  the  estate 
of  a  deceased  person,  it  shall  appear  therefrom  that  the  value  of  the  whole  estate 
does  not  exceed  the  sum  of  fifteen  hundred  dollars,  and  if  there  be  a  widow 
or  minor  children  of  the  deceased,  the  court,  or  a  judge  thereof,  shall,  by 
order,  require  all  persons  interested  to  appear  on  a  day  fixed,  to  show 
cause  why  the  whole  of  said  estate  should  not  be  assigned  for  the  use  and 
support  of  the  family  of  the  deceased.  Notice  thereof  shall  be  given  and 
proceedings  had  in  the  same  manner  as  provided  in  sections  one  thousand  six 
hundred  and  thirty-three,  one  thousand  six  hundred  and  thirty-five,  and  one  thou- 
sand six  hundred  and  thirty-eight  of  this  code.  If,  upon  the  hearing,  the  court 
finds  that  the  value  of  the  estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars, 
it  shall,  by  decree  for  that  purpose,  assign  to  the  widow  of  the  deceased,  if  there 
be  a  widow,  if  no  widow,  then  to  the  minor  children  of  the  deceased,  if  there  be 
minor  children,  the  whole  of  the  estate,  subject  to  whatever  mortgages,  liens,  or 
encumbrances  there  may  be  upon  said  estate  at  the  time  of  the  death  of  the 
deceased,  after  the  payment  of  the  expenses  of  the  last  illness  of  the  deceased, 
funeral  charges,  and  expenses  of  administration,  and  the  title  thereof  shall  rest 
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absolutely  in  such  widow  or  minor  children,  subject  to  whatever  mortgages,  liens, 
or  encumbrances  there  may  be  upon  said  estate  at  the  time  of  the  death  of  the 
deceased,  and  there  must  be  no  further  proceedings  in  the  administration,  unless 
further  estate  be  discovered. 

History:  Gnaeted  Mareh  11,  1872,  snbstantial  re-enaetment  of  §  126  Probate 
Aet  as  amended  May  20,  1861,  Stats.  1861,  p.  636,  fi87;  amended  February  15, 
1876,  Code  Amdts.  1875-6,  p.  102;  AprU  16,  1880,  Code  Amdts.  1880  (0.  G.  P.  pt.), 
p.  88;    February  16,  1897,  Stats,  and  Amdts.  1897,  p.  7. 


I 


1,2.  Applied,  cited,  construed,  referred  to. 
8.  Abatement  of  proceeding  —  Death  pending 
appeaL 

4.  Appeal — ^Undertaking  must  be  given. 

5.  Appeal  by  administrator. 

6.  Ejectment  by  children — Bents  and  profits. 

7.  Fore^'losure  of  liens — ^Notice  to  creditors- 

Claims. 

8.  Homestead  rights  included. 

9.  Invalid  second  marriage — ^Lawful  widow  en- 

titled. 

10.  Liens  not  affected. 

11.  Notice — Character  and  sufficiency  of. 

12.  Notice  to  creditors  is  not  required. 

13.  Outstanding  titles  and  pending  actions  not 

affected. 

14.  Sale  not  provided  for. 

15.  Separate  property  included. 
10.  Vesting  of  estate  set  apart. 

L  APPIilBD,  CITBD,  CONSmUBD,  RB- 
FERRED  TO,  etc.— 1.  Code  aeetlon.— Theller 
vs.  Such.  57  Cal.  447,  459  (cited);  Estate  of 
Palomares,  68  Cal.  402»  404  (construed);  Fair- 
banks vs.  Robinson,  64  Cal.  250.  251,  SO  Pao. 
Rep.  812  (construed);  Phelan  vs.  Smith,  100 
CaL  158,  170.  84  Pao.  Rep.  667  (referred  to); 
Willis  vs.  Pauly,  116  Cal.  575.  580,  581.  48  Pac. 
Rep.  709  (referred  to):  Estate  of  Leslie,  118 
Cal.  72,  50  Pac.  Rep.  29  (applied);  Estate  of 
Bacbelder.  123  Cal.  466.  467,  56  Pac.  Rep.  97 
(applied);  McGuire  vs.  Lynch,  126  Cal.  576,  677, 
578,  59  Pac  Rep.  27  (construed);  Browne  vs. 
Sweet  187  Cal.  882,  884.  836,  59  Pac.  Rep.  774 
(construed);  Estate  of  Atwood,  127  Cal.  427, 
429,  59  Pac.  Rep.  770  (construed);  Estate  of 
Richards,  133  Cal.  524,  528,  65  Pac.  Rep.  1034 
(applied);  Estate  of  Neff,  139  Ca.1.  71,  72  Pao. 
Rep.  682  (cited);  Estate  of  Wood,  143  Cal.  522, 
523,  77  Pac.  Rep.  481  (applied);  Estate  of 
Firth,  145  Cal.  286,  240,  78  Pac  Rep.  648  (re- 
ferred to). 

1.  Same— 2.  Probate  Aet  9  1241.  —  Myers  vs. 
Mott,  29  Cal.  859,  872. 

As  to  act  to  aathortse  basband  or  ywtte,  or 
•czt  off  kin  off  deeeased  person,  to  collect  and 
receive  off  any  sarlnsa  bank  any  deposit  In 
■aid  bank  when  the  same  does  not  exceed  the 
•«M  of  9800,  see  HBNNINCPS  GBNBRAL  LA^WS, 
p.  440. 

8.  ABATBMENT  OF  PROCEEDING— Death 
pcailns  appeal. — Proceedlngrs  under  this  sec- 
tion to  have  whole  of  estate  set  apart  to 
widow  abate  upon  her  death,  and  therefore 
where  her  application  has  been  denied,  and 
•he  dies  pendingr  appeal  therefrom,  appeal  will 
be  dismissed. — Estate  of  Bach  Aid  or.  128  Cal. 
466,  467,  56  Pac.  Rep.  97. 

4.  AFPSAIf— VBdertaklnv  must  be  stven  by 
widow  on  appeal  from  order  denying  applica- 


tion to  set  apart  whole  estate  to  her,  although 
she  be  also  administratrix.  Appeal  must  be 
prosecuted  in  her  individual  capacity,  she  not 
being  party  aggrieved  in  her  capacity  as  ad- 
ministratrix.— ^Estate  of  Wood,  143  Cal.  522,  524. 
77  Pac.  Rep.  481. 

0.  APPEAL  BY  ADMINISTRATOR  does  not 
lie  from  order  denying  application  to  set  apart 
whole  estate  as  of  value  less  than  $1500.— 
Estate  of  Wood,  148  Cal.  622,  524,  77  Pac  Rep. 
481. 

6.  EJECTMENT  BY  CHIIiDREN— Rente  and 
proflta. — Minor  children  can  recover  in  action 
of  ejectment  for  property  set  apart  under  this 
section  but  one  half  of  rents  and  profits,  widow 
being  owner  of  one  half  prok>erty  and  entitled 
to  one  half  rents. — McGuire  vs.  Lynch.  126  Cal. 
576,  579,  59  Pac.  Rep.  27. 

7.  FORECLOSURE  OF  LIENS— Notice  to 
eredltoni — Claims. — ^Where  estate  is  assigned 
under  provisions  of  this  section,  no  notice  to 
creditors  can  be  griven,  and  no  claims  can  be 
presented  for  allowance,  and  therefore  it  is 
not  necessary  to  present  claim  before  bringing 
action  to  foreclose  liens  upon  such  property.— 
Browne  vs.  Sweet,  127  Cal.  832,  885,  59  Pac. 
Rep.  774. 

8.  HOMESTEAD  RIGHTS  INCLUDED.— This 

section  deals  specifically  with  special  subject 
of  estates  less  in  value  than  11500  and  pro- 
vides that  whole  of  such  estate  shall  go  to 
widow  if  there  are  no  children,  subject  to  ex- 
isting liens  and  encumbrances,  and  it  matters 
not  if  portion  of  property  which  was  separate 
property  of  deceased  had  been  declared  home- 
stead by  widow,  he  not  Joining  therein.  Such 
fact  does  not  take  estate  out  of  operation  of 
this  section,  nor  do  provisions  of  sections  pro- 
viding that  such  homesteads  can  be  set  apart 
for  limited  period  only  apply  in  such  case. — 
Estate  of  Neff,  139  Cal.  71,  72,  72  Pac.  Rep.  632. 

8.  INVALID  SECOND  MARRIAGE— Lawful 
widow  entitled. — There  can  be  but  one  lawful 
widow,  and  where  estate  is  of  value  less  than 
11600,  it  must  be  set  aside  to  lawful  widow, 
to  exclusion  of  one  claiming  to  be  widow  by 
virtue  of  invalid  second  marriage. — Estate  of 
Richards,  133  Cal.  524,  527,  65  Pac.  Rep.  1084. 

10.  LIENS  NOT  AFFECTED.— Setting  aside 
estate  to  widow  as  of  value  less  than  $1500 
cannot  affect  existing  mortgage  thereon  given 
for  purchase  price  of  property. — Fairbanks  vs. 
Robinson.  64  Cal.  250,  251,  80  Pac.  Rep.  812. 

11.  NOTICE — Character  and  •uffldeney  of. — 

Notice  of  application  to  set  apart  homestead 
is  to  be  given  by  posting  or  otherwise,  as  court 
may  direct,  and  posting  in  three  places,  al- 
though all  in  same  building  in  which  court  is 
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held,  according^  to  order  of  court,  is  sufficient, 
and  decree  findlngr  due  notice  as  ordered  and 
that  value  of  property  is  less  than  $1500  will 
not  be  interfered  with  at  instance  of  creditor 
allegrins  no  notice  of  application  and  that  value 
of  property  Is  in  excess  of  $1600.  Statute 
has  confided  to  appraisers  in  first  instance  and 
to  court  in  second  tiuty  of  ascertaining  value 
of  property.— Estate  of  Palomares,  68  Cal.  402, 
404. 

12.  NOTICE  TO  CREDITORS  IS  NOT  RE- 
QUIRED to  be  sriven  where  inventory  shows 
estate  to  be  of  value  less  than  $1600  and  It  is 
set  apart  to  widow. — Estate  of  Palomares,  63 
Cal.  402;  Estate  of  Atwood,  127  Cal.  427,  430, 
59  Pao.  Rep.  770. 

18.  OUTSTANDING  TITLES  AND  PEND- 
ING ACTIONS  NOT  AFFECTED.— In  settingr 
apart  estate  of  value  less  than  $1600,  it  was 
not  purpose  of  statute  to  have  court  examine 
title  and  set  apart  such  property  on  condition 
that  title  is  perfect.  Order  cannot  aftect  out- 
standing title  in  hands  of  third  party,  nor 
does  pendency  of  action  a^ralnst  administrator 
to  recover  property  prevent  court  from  setting 
it  aside  subject  to  action. — Estate  of  Richards, 
133  Cal.  524,  628,  66  Pac.  Rep.  1034. 

14.  SAIiE  NOT  PROVIDED  FOR.— This  sec- 
tion does  not  provide  for  sale  of  property  with- 
out formalities  prescribed  by  article  FV  of 
chapter     7,    but    only    for    setting:    apart     of 


property  subject  to  debts,  and  if  sale  must  be 
made  it  must  be  had  in  all  respects  as  In  other 
cases.— Willis  vs.  Pauly,  116  Cal.  575,  680.  48 
Pac.  Rep.   709. 

15.  SEPARATE    PROPERTY    INCLUDED.— 

Provision  for  setting  aj>art  estate  not  exceed- 
ing $1600  in  value  applies  to  separate  property 
of  both  wife  and  husband  equally  with  the 
community  property.  There  is  no  more  reason 
why  small  separate  estate  of  deceased  hus- 
band or  wife  should  not  be  set  apart  to  minor 
children  than  there  is  why  an  estate  of  com^ 
munity  property  should  not  be  set  apart.  Same 
object  and  purpose  is  subserved  in  both  cases, 
and  reasons  for  taking  estate  out  of  adminis- 
tration and  setting  it  aside  to  minor  children 
are  same,  whatever  may  be  technical  character 
of  property  belonging  to  estate. — Estate  of 
Leslie,  118  Cal.  72,  60  Pac.  Rep.  29. 

16.  VESTING    OF    ESTATE    SET   APART.— 

Prior  to  amendment  section  die:  not  expressly 
state  to  whom  estate  should  be  assigmed.  but 
simply  that  it  should  be  assigned  for  use  and 
support  of  widow  and  minor  children,  but  it 
was  held  that  in  absence  of  such  provision 
rule  laid  down  by  {1468  ante  applied,  and 
minor  children  were  entitled  to  one  half  of 
property  set  apart. — ^McQuire  vs.  Lynch,  126 
Cal.  676,  678,  69  Pac.  Rep.  27. 

As  to  sales  of  property  In  seneral,  see  post 
9  1616  et  seq.  and  notes. 


§  1470.  WHEN  ALL  PROPERTY  OTHER  THAN  HOMESTEAD  TO  00  TO 
CHILDREN.  If  the  widow  has  a  maintenance  derived  from  her  own  property 
equal  to  the  portion  set  apart  to  her  by  the  preceding  sections  of  this  article, 
the  whole  property  so  set  apart,  other  than  the  homestead,  must  go  to  the  minor 
children. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  127  Probate  Act; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  88;  by  CJode  CJom- 
mission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  211,  act  held  uncon- 
stitutional, see  history,  §  5  ante. 


ARTICLE   n. 

OF   THE    HOMESTBAD. 


§  1474.    Bights  of  survivor  to  homestead. 

§  1475.  Selected  and  recorded  homestead  set  off 
to  person  entitled. 

§  1476.  Appraisers  to  carve  out  of  the  original, 
exceeding  five  thousand  dollars  in  value, 
a  homestead,  and  report  the  same. 

§  1477.  Report  of  the  appraisers.  Majority  and 
minority,  which  may  be  confirmed. 

§  1478.  Day  to  be  set  for  confirming  or  rejecting 
the  report  of  the  appraisers.    Appeal. 

§  1479.  If  report  rejected,  other  appraisers  ap- 
pointed.    [Repealed.] 

§  1480.  Instead  of  dividing  homestead,  who  may 
take  a  deed  thereof  at  appraised  value. 
[Repealed.] 

§  1481.  If  no  homestead  is  selected  and  recorded 
prior  to  death  of  decedent,  one  may  be 
petitioned  for.     [Repealed.] 


§  1482.  C!ourt  to  direct  partition  suit  in  the  supe- 
rior court,  when.  Proceedings  thereon. 
[Repealed.] 

S  1483.  If  property  is  common  or  separate,  court 
to  cause  appraisement  and  admeasure- 
ment to  be  made.     [Repealed.] 

§  1484.     New  appraisement,  when  ordered.     In- 
stead of  deeding  property  at  appraised 
value,  public  sale  to  be  ordered,  when,    f 
[Repealed.] 

§  1485.  Costs,  to  whom  chargeable.  Persons  sue-  ) 
ceeding  to  rights  of  homestead  owners  ' 
have  all  their  powers  and  rights.  , 

§  I486.  Certified  copies  of  certain  orders  to  be 
recorded.  ! 


§  1474.     RIGHTS  OF  SURVIVOR  TO  HOIIESTEAD.     If  the  homestead  selected 
by  the  husband  and  wife,  or  either  of  them,  during  their  coverture,  and  recorded 
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while  both  were  living,  was  seleeted  from  the  community  property,  or  from  the 
separate  property  of  the  person  selecting  or  joining  in  the  selection  of  the  same, 
it  vests,  on  the  death  of  the  husband  or  wife,  absolutely  in  the  survivor.  If  the 
homestead  was  selected  from  the  separate  property  of  either  the  husband  or  the 
wife,  without  his  or  her  consent,  it  vests,  on  the  death  of  the  person  from  whose 

•  property  it  was  selected,  in  his  or  her  heirs,  subject  to  the  power  of  the  superior 
court  to  assign  it  for  a  limited  period  to  the  family  of  the  decedent.  In  either 
case  it  is  not  subject  to  the  payment  of  any  debt  or  liability  contracted  by  or 

;  existing  against  the  husband  and  wife,  or  either  of  them,  previous  to  or  at  the 

*  time  of  the  death  of  such  husband  or  wife,  except  as  provided  in  the  Civil  Code. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  362;  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  88;  by  Code 
CommiBsion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  2li,  act  held  uncon- 
Btitational,  see  history,  §  5  ante. 
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Applied,  cited,  construed,  referred  to. 
Abandonment  —  Conyeyance    by    husband 

alone. 
Adverse  possession  of  widow. 
Alienation — Title  of  heirs  is  subject  to 

alienation. 
Application— Section  1240  of  Civil  Code. 
Conflict  of  sections. 
Controls  Civil  Code — Order  setting  apart 

does  not  affect  rule. 
Conveyance  to  wife  of  separate  property 

declared  on — Effect  of. 
Date  of  decree  is  time  of  vesting  of  title. 
Death  does  not  affect  character  of  prop- 
erty— ^Death  of  survivor,  effect  of. 
Devisees  are  not  included. 
Effect  of  setting  off  part  of  propertjr. 
Ejectment  by  devisee  after  death  of  widow 

— ^Presumption. 
Entry  of  order  setting  apart  homestead— 

Not  necessary  to  pass  title. 
Estate  worth  less  than  $1,500. 
Exemption — Construction — ^Poliey  of  law- 
Same — Continues  after  death. 
Same — Conveyance  by  husband  after  death 

of  wife. 
Same — ^Extent  of. 

Same — ^Devisees  of  survivor — ^ESxtends  to. 
Orantee  of  survivor — ^Title  of. 
Heirs  have  vested  title. 
How  title  vests  in  survivor* 
Intent  of  legislature. 
Joint  tenancy — Former  rule. 
Same — Effect  of  amendment. 
Levy  of  execution  on  homestead  creates  no 

lien. 
Majority  of  ehildren— Bights  after  attain- 
ing. 
'Money  in  lieu  of  homestead. 
Nature  of  estate. 
Nature  of  title  vested  —  Disposition  by 

widow. 
Particular  heirs  should  not  be  named. 
Probate  homestead—Only  affected  by  order 

setting  apart. 
Bemainder  is  asset  of  estate. 
Rights,  inmiunities,  and  title  of  survivor. 
Specie  devise — ^Property  set  apart  is  not. 
Statute  in  force  at  death  controls. 
Testamentary  disposition  is  subordinate  to 

rights  of  family. 


42.  Title   not   adjudicated   by   order   setting 

apart. 

43.  Same— Opposition  not  an  estoppel. 

44.  Title  of  survivor  is  not  affected  by  order 

setting  apart. 
46.  Value  at  time  of  selection  controls. 
46.  Vesting  of  title  in  survivor — Former  rule. 

1.  APPIilESD,  CITBD,  CONSTRUED,  RB- 
FERRGD  TO,  etc..  in:  Mawson  vs.-Mawson. 
50  Cal.  639,  543  (applied);  Estate  of  Headen,  52 
Cal.  294,  297,  298  (construed);  Estate  of  Bur- 
dlck,  76  Cal.  639,  641,  18  Pac.  Rep.  805  (applied); 
Bollingrer  vs.  Manning",  79  Cal.  7,  11,  21  Pac. 
Rep.  376  (referred  to);  Estate  of  Ackerman, 
80  Cal.  208,  209.  13  Am.  St.  Rep.  116,  22  Pac. 
Rep.  141  (referred  to);  Estate  of  GUmore,  81 
Cal.  240,  243,  22  Pac.  Rep.  655  (cited);  Estate 
of  Walkerly,  81  Cal.  579,  580,  22  Pac.  Rep.  888 
(referred  to);  Gruwell  vs.  Seybolt,  82  Cal.  7, 
10,  22  Pac.  Rep.  938  (applied);  Mechanics'  B. 
&  L.  Assoc,  vs.  King:,  83  Cal.  440,  442,  23  Pac. 
Rep.  876  (cited);  Hutchinson  vs.  McNally,  85 
Cal.  619,  621,  24  Pac.  Rep.  1071  (referred  to); 
Estate  of  Lahiff,  86  Cal.  151,  153,  24  Pac.  Rep. 
850  (cited);  Estate  of  Croghan,  92  Cal.  870,  371, 
872,  28  Pac.  Rep.  570  (construed);  Estate  of 
Schmidt,  94  Cal.  834,  339,  29  Pac.  Rep.  714  (re- 
ferred to);  Estate  of  Lamb,  95  Cal.  397,  403, 
406,  407,  30  Pac.  Rep.  568  (applied)  ;*Keye8  vs. 
Cyrus,  100  Cal.  322,  324,  34  Pac.  Rep.  722  (con- 
strued); Neary  vs.  Godfrey,  102  Cal.  338,  341, 
86  Pac.  Rep.  655  (referred  to);  Estate  of 
Walkerly,  108  Cal.  627,  654,  49  Am.  St.  Rep.  97, 
41  Pac.  Rep.  772  (construed);  Dickey  vs.  Gib- 
son, 118  Cal.  26,  31,  46  Pac.  Rep.  16  (construed); 
Huellmantel  vs.  Huellmantel,  117  Cal.  407,  409, 
49  Pac.  Rep.  574  (referred  to);  Robinson  vs. 
Dougherty,  118  Cal.  299,  800,  50  Pac.  Rep.  649 
(applied);  Estate  of  Strong.  119  Cal.  663,  666, 
61  Pac.  Rep.  1078  (cited) ;  Estate  of  Fath,  132 
Cal.  609,  611,  613,  64  Pac.  Rep.  995  (construed): 
Estate  of  Neff,  189  Cal.  71,  72,  72  Pac.  Rep.  632 
(cited);  Estate  of  Tlttel,  139  Cal.  149,  151,  72 
Pac.  Rep.  909  (construed);  Vand^U  vs.  Teague, 
142  Cal.  471,  474,  76  Pac  Rep.  85  (applied); 
Warner  vs.  Warner,  144  Cal.  615,  619,  78  Pac 
Rep.  24  (applied);  Saddlemire  vs.  Stockton  S. 
&  L.  Soc,  144  Cal.  650.  653,  666.  79  Pac.  Rep. 
881  (construed);  Estate  of  Geary,  146  Cal.  105, 
107,  79  Pac.  Rep.  855  (applied);  Payne  vs. 
Cumminffs,  146  Cal.  426,  431,  80  Pac.  Rep.   620 
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(applied);  Estate  of  McCarthy,  1  CaL  App.  467, 
470.  82  Pac.  Hep.  685  (cited). 

2.  ABANDONMENT — CoBTeyaiiee  hr  has* 
band  alone  to  third  party  who  afterwards  con- 
veys to  wife  doea  not  effect  abandonment  of 
homestead,  as  such  conveyance  passes  no  title, 
and  therefore  does  not  affect  rierhts  of  hus- 
band in  homestead  after  death  of  wife.— Betate 
of  Geary,  146  Cal.  105.  109,  79  Pac.  Rep.  865. 

As  to  abandonment  of  homestead  by  attempt 
to  secure  other  homestead,  and  by  mnmtt  see 
post  9  1475  and  note  pars.  2,  8. 

As  to  abandonment  of  homestead,  see  mono- 
erraphic  note  102  Am.  St.  Rep.  888-412. 

As  to  elKeet  of  conveyance  or  enevmbranco 
of  homestead  by  one  only  of  the  spouses,  see 
monographic  note  95  Am.  St.  Rep.  909. 

S.     ADVBRSB    P09SBSSI0N    OF    TITIDOlir.— 

Widow  cannot  acquire  title  to  homestead  by 
adverse  possession  as  against  heir. — McKinnie 
vs.  Shaffer,  74  Cal.  614.  617,  16  Pac.  Rep.  509. 

4.  ALIENATION— Title  of  heirs  Is  subject 
to  alienation  and  they  may  be  deprived  of  same 
by  execution  or  other  Judicial  process. — Estate 
of  Tittle,  139  Cal.  149,  152,  72  Pac.  Rep.  909. 

5.  APPLICATION—SectiOB  1240  of  CItU  Code 

which  declares  that  "homestead  is  exempt 
from  execution  or  forced  sale  except  as  in  this 
title  provided,"  is  not  in  terms  limited  to 
homestead  selected  by  parties,  and  as  codes 
are  to  be  construed  as  single  statute,  pro- 
visions of  this  section  must  be  held  to  apply 
to  every  homestead  whether  selected  and  re- 
corded by  voluntary  act  of  parties  or  order  of 
the  superior  court.~Keyes  vs.  Cyrus,  100  Cal. 
822,  827,  84  Pac.  Rep.  722. 

6.  CONFLICT  OF  8BCTIONS.— Section  1265 
of  Civil  Code  and  §  1468  ante  do  not  conflict 
with  this  section.  The  clear  and  explicit  lan- 
guage of  this  section  deals  in  detail  with  case 
of  homestead  on  separate  property,  created  by 
owner  of  such  property.  The  legislative  mind 
when  enacting  it  was  directed  specially  to  that 
particular  kind  of  homestead,  and  its  intent 
then  directly  and  clearly  expressed  is  not  to 
be  taken  as  changed  by  other  sections  which 
use  general  language,  and  in  which  there  is 
no  direct  reference  made  to  homestead  carved 
out  of  separate  property  by  will  of  its  owner. 
These  sections  when  read  together  clearly 
mean  that  when  homestead  has  been  selected 
by  one  spouse  out  of  separate  property  of 
other  without  consent  of  latter,  then,  upon 
death  of  one  from  whose  property  it  was 
selected,  it  vests  in  his  or  her  heirs,  subject 
to  power  of  court  to  assign  it  for  limited 
period  to  family  of  decedent,  but  when  selec- 
tion has  been  made  from  separate  property 
of  person  selecting  or  Joining  in  selection  of 
same,  then  it  goes  absolutely  to  survivor.^ 
Estate  of  Croghan,  92  CaL  870,  871,  28  Pac. 
Rep.  570. 

7.  CONTROLS  CIVIL  OODB— Order  settlns 
apart  does  not  affect  mle. — This  section,  pro- 
viding that  homestead  selected  from  com- 
munity property  vests,  upon  death  of  husband 
or  wife,  absolutely  in  survivor,  as  amended, 
is  latest  expression  of  legislative  will  upon 
subject,  and  supersedes  provision  thereon  in 
9  1265  of  CivU  Code.    Under  this  section,  upon 


death  of  husband,  widow  becomes  owner  in 
fee  of  such  homestead  property  by  virtue  of 
her  survivorship,  and  title  thus  acquired  is 
not  affected  by  subsequent  order  of  court, 
setting  property  apart  to  her  as  homestead. — 
Estate  of  Path,  132  Cal.  609,  611,  64  Pac.  Rep. 
995.  See  Sanders  vs.  Russell,  86  Cal.  119.  21 
Am.  St.  Rep.  26,  24  Pac  Rep.  852;  Estate  of 
Croghan,  92  Cal.  870,  28  Pac.  Rep.  570;  Wein- 
reich  vs.  Hensley,  121  Cal.  647,  54  Pac  Rep. 
254;  Estate  of  Young,  128  Cal.  837,  56  Pac  Rep. 
1011. 

8.  This  section  controls  over  9  1265  of  Civil 
Code,  having  been  amended  at  a  later  date. — 
Weinreich  vs.  Hensley,  121  Cal.  647,  663,  54 
Pac  Rep.  254. 

9.  CONTBYANCB  TO  WIFB  OF  8EPARATIS 
PROPERTY     DBCLARBD     ON  — Bffect     of.— 

Where  homestead  is  selected  by  wife  from 
separate  property  of  husband,  and  subsequent- 
ly husband  conveys  to  wife  part  of  such 
property,  and  wife  to  husband  her  interest  in 
balance,  and  they  still  continue  to  reside  on 
property,  the  transaction  has  not  effect  of 
abandonment  of  homestead.  By  deed  from 
husband  to  wife  she  acquired  property  con- 
veyed to  her  as  her  separate  property,  and 
previous  filing  of  declaration  of  homestead  by 
her  when  property  was  separate  estate  of 
husband  cannot  be  held  to  be  selection  by 
her  from  her  separate  property,  or  consent  to 
selection  of  such  property  as  homestead,  there- 
fore, upon  death,  title  does  not  vest  in  hus- 
band absolutely.  Property  must  be  treated 
as  if  homestead  thereon  had  been  selected 
without  her  consent,  and  vesting  in  heirs,  sub- 
ject to  power  of  court  to  assign  it  for  limited 
period  to  family  of  deceased. — Estate  of  Lamb. 
95  Cal.   397,  403,  30  Pac  Rep.   568. 

10.  DATE  OF  DECREE  IS  TIMB  OF  VEST. 
INO  OF  TITLE  to  homestead  set  apart  by 
order  of  court  where  none  was  selected  in 
lifetime  of  deceased. — Estate  of  Boland,  48  Cal. 
640,  642. 

11.  DEATH  DOBS  NOT  AFFECT  CHARAC- 
TER OF  PROPBRTY— Death  of  survivor,  effect 

of. — ^Homestead  character  of  property  and  its 
exemption  from  forced  sale  is  not  affected  by 
death  of  husband,  but  continues  so  long  as  it 
remains  homestead.  Upon  death  of  widow, 
leaving  no  minor  child,  there  ceases  to  be 
any  family  for  whose  benefit  exemption  ex- 
isted, and  homestead  itself  ceases  to  exist.  It 
is  then  subject  to  widow's  testamentary  dis- 
position, and  in  case  she  dies  intestate,  will 
descend  to  her  heirs  under  laws  of  succession. 
—Estate  of  Fath,  182  Cal.  609,  612,  64  Pac. 
Rep.  995. 

12.  DBVISBES    ARE    NOT    INCLUDED     In 

word  "heirs"  regarding  those  In  whom  title 
vests  at  expiration  of  homestead  set  apart  for 
limited  time.  Provision  that  title  shall  vest 
in  heirs  is  limitation  upon  right  of  testa- 
mentary disposition  of  property  upon  which 
homestead  has  been  impressed  by  order  of 
court,  and  removes  it  from  disposition  made 
by  will.— Estate  of  Walkerly,  108  Cal.  627, 
664,  49  Am.  St.  Rep.  97,  41  Pac.  Rep.  772. 

IS.  EFFECT  OF  SETTING  OFF  PAR^  OW 
PROPBRTY  selected  as  homestead  where  se- 
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lected  premises  are  of  more  than  |6,000  value 
is  to  declare  portion  not  set  off  no  part  of 
homestead,  and  it  thereupon  becomes  subject 
to  all  debts  of  deceased. — Bank  of  Woodland 
vs.  Stephens,  144  Cal.  669.  664,  79  Paa  R«p. 
S79. 

14.  BJiaOTlODlfT  BT  DBTISBB  AFTBR 
DEiATH  OF  "WIDCW — ^Preswrnptlon. — In  action 
of  ejectment  by  devisees  of  separate  property 
of  deceased  after  death  of  widow  to  whom  it 
was  set  apart  as  homestead,  it  will  not  be 
presumed  as  against  pleader  court  set  apart 
homestead  for  longer  time  than  allowed  by 
law.— Hutchinson  vs.  McNally,  85  Cal.  619,  621, 
24  Paa  Rep.  1071. 

UK.  ENTRY  OF  ORDBSR  SBTTING  APART 
HOMBSTEAD— Not    ueetmmmry   to    pass    tltie.^ 

It  is  subject  to  same  rule  as  Judgrments,  and 
is  effectual  as  to  estate  and  those  entitled  to 
succession  from  time  of  its  rendition. — Otto  vs. 
Long,  144  Cal.  144,  146,  77  Pac.  Rep.  885. 

16.  B8TATB  l¥ORTH  USSS  THAN  $1,500^— 

Homestead  selected  from  separate  property  of 
decedent  without  his  consent  may  be  set  apart 
to  widow  absolutely  under  provision  of  9  1469 
ante. — Bstate  of  Nefl,  139  Cal.  71,  72,  72  Pac 
Rep.  632. 

17.  BXBBfPTION  —  Construetloa  —  "Pokier  of 
law^ — Consideration  of  terms  used  in  this  chap- 
ter and  construction  of  various  sections 
thereof  lead  to  conclusion  that  legrlslature 
intended  homestead  set  apart  under  its  pro- 
visions should  have  legal  incident  of  ezemp> 
tlon  from  forced  sale,  same  as  homestead 
selected  by  decedent  in  his  lifetime.  ManlfoLt 
object  is  support  of  family,  and  to  make  pro- 
vision for  their  support  and  maintenance. 
These  demands  of  family  are  deemed  superior 
to  those  of  heirs  or  creditors.  The  general 
policy  of  law  is  to  protect  homestead.  This 
construction  harmonizes  with  that  policy,  and 
Is  consistent  rather  than  In  conflict  with  pro- 
visions of  Civil  Code  for  creating  homestead. — 
Keyes  vs.  Cyrus,  100  Cal.  822,  825,  326,  84  Pac. 
Rep.  722. 

As  to  ezemptloB  of  homestead  from  forced 
Kale,  amd  exceptions  to  rule,  see  KERR'S  CYC. 
CIW  CODE  9S  1240,  1241  and  notes. 

18.  Comtlnaes  after  death. — The  homestead 
exemption  of  childless  surviving  spouse  is 
15,000.  In  case  where  debt  sought  to  be  en- 
forced was  contracted  during  existence  of 
community  and  of  homestead,  and  where  the 
homestead  itself  was  declared  during  coverture 
upon  community  property,  then,  as  to  pre- 
existing debts,  exemption  of  homestead  is 
same  in  survivor  as  it  was  during  continuance 
of  community. — ^Robinson  vs.  Dougherty,  118 
Cal.  299,  800,  60  Pac.  Rep.  649.  See  Sanders 
va  Russell,  86  CaL  119,  24  Pac.  Rep.  852; 
Roth  vs.  Insley,  86  Cal.  184,  24  Pac.  Rep.  853; 
Dickey  vs.  Gibson,  113  Cal.  26,  45  Pac.  Rep.  15. 

10.  Conveyance  by  husband  after  death  of 
wife  of  part  of  premises  selected  as  home- 
stead from  community  property  does  not 
nullify  exemption  right  nor  render  property 
subject  to  execution  for  debt  contracted  before 
death  of  wife. — Payne  vs.  Cummings,  146  Cal. 
426,  481,   80  Pac.   Rep.  620. 

M.  Blatent  of, — ^It  does  not  follow  because 
survivor  may   mortgage  or  dispose  of  home- 


stead that  it  is  subject  to  forced  sale  under 
execution,  or  that  because  title  vests  abso- 
lutely in  survivor  it  is  subject  to  such  sale. 
Vesting  of  such  title  Is  entirely  consistent 
with  law  of  exemptions. — Tyrrell  vs.  Baldwin, 
78  Cal.  470,  474,  21  Pac.  Rep.  116. 

21.  Deviseea     of     anrvivor  —  Ebctends     to.— » 

Devisees  of  widow  leaving  no  minor  children 
take  homestead  premises  with  all  rights  and 
privileges,  including  exemption  from  her  debts 
conferred  upon  widow,  notwithstanding  cessa- 
tion of  homestead  by  her  death.  It  is  same 
in  principle  as  if  she  had  sold  property,  or 
made  deed  of  gift  thereof  in  her  lifetime. — 
Estate  of  Fath,  182  Cal.  609,  613,  64  Pac.  Rep. 
995. 

22.  It  is  no  more  injury  to  creditors,  nor 
any  controventlon  of  purposes  and  reason  ui 
homestead  law,  for  debtor  to  pass  title  by 
will  than  by  ded,  for  if.  as  has  been  held,  he 
can  by  deed,  and  for  merely  love  and  affection, 
convey  remaining  Interest  to  his  children,  re- 
serving life  estate  to  himself,  there  is  no 
reason  why  he  may  not  do  practically  same 
thing  by  will  because  his  creditors  are  preju- 
diced on  one  side  of  case  no  more  than  on  the 
other. — ^Myer's  Guardian  vs.  Myer's  Admr.,  89 
Ky.  442,  12  S.  W.  Rep.  933. 

28.     GRANTEE  OF   SITRVIVOR  —  Title  of.~ 

Homestead  selected  from  community  property, 
vests  in  widow  at  death  of  husband,  and  de- 
cree setting  it  apart  has  only  effect  to  take 
property  out  of  further  administration,  there- 
fore, grantee  of  widow  takes  by  deed  and  not 
by  virtue  of  order  setting  property  apart  to 
her.— Vandall  vs.  Teague,  142  Cal.  471,  474,  76 
Pac.   Rep.    35. 

24.  HEIRS  HAVE  VESTED  TITLE  to  home- 
stead declared  upon  separate  property  o.f  de- 
ceased without  his  assent  subject  to  power 
of  court  to  set  it  apart  for  limited  period.^ 
Gruwell  vs.  Seybolt,  82  Cal.  7,  10,  22  Pac.  Rep. 
938. 

25.  HOW    TITLE    VESTS    IN    SURVIVOR.— 

Wife  surviving  her  husband  takes  homestead 
not  by  virtue  of  any  right  of  survivorship  as 
Joint  tenant  but  as  property  set  apart  to  her 
by  law  from  deceased  husband's  estate  for  her 
benefit  and  that  of  his  children,  if  he  has  any, 
in  same  manner  as  other  property  exempt  by 
law  is  set  apart  to  her,  and  in  hands  of  sur- 
vivor homestead  is  still  not  subject  to  sale 
for  debts  any  more  than  It  was  before. — ^Tyr- 
rell vs.  Baldwin,  78  Cal.  470,  475,  21  Pac.  Rep. 
116. 

26.  It  is  only  homestead  selected  from  com- 
munity property  during  existence  of  commu- 
nity to  which  law  of  title  by  survivorship 
applies. — Estate  of  GUmore,  81  Cal.  240,  243, 
22  Pac.  Rep.  655. 

27.  INTENT  OF  LEGISLATURE.— The  ulti- 
mate Object  of  all  legislation  respecting  home- 
stead Is  to  protect  family  In  right  to  preserve 
their  home,  both  from  their  own  improvidence 
and  from  rapacity  of  their  creditors,  and  in 
view  of  this  fact  it  is  proper  to  assume  that 
any  legislation  upon  subject  is  intended  for 
its  protection,  and  that  when  legislature  has 
made  provision  for  setting  apart  a  homestead 
out  of  property  of  decedent,  it  was  Its  inten- 
tion   that    it    should    bo   exempt    from    forced 
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sale.— Key es  vs.  Cyrus,  100  Cal.  322,  324.  34 
Pac.  Rep.   722. 

28.     JOINT    TENANCY  —  Former   role.  — The 

phrases  "descend  to"  and  "vest  in"  found  In 
9  1265  of  the  Civil  Code  and  this  section,  prior 
to  amendment*  and  when  they  provided  that 
upon  fllins  declaration  of  homestead  by  mar- 
ried person  land  vras  thereafter  held  in  Joint 
tenancy,  merely  expressed  operation  of  rule 
of  survivorship,  which  is  necessarily  Incident 
to  Joint  tenancy,  and  they  did  not  furnish  any 
other  or  different  mode  for  transmission  of 
estate. — Estate   of   Headen,    62   Cal.    294,    297. 

20.  Effect  of  amendment. — ^Under  §  1265  of 
the  Civil  Code,  before  it  was  amended,  it  pro- 
vided in  effect  that  from  fllingr  of  declaration 
of  homestead  by  married  person,  land  was 
thereafter  held  by  spouses  in  Joint  tenancy, 
and  that  on  death  of  either  It  descended  to, 
and  title  at  once  vested  in,  survivor,  and  under 
this  section,  as  it  then  existed,  surviving*  hus- 
band or  wife  took  property  by  virtue  of  rigrht 
as  surviving:  joint  tenant,  and  not  by  descent 
or  succession,  althouerh  husband  or  wife  died 
after  amendment  changriner  rule. — Estate  of 
Headen.   52   Cal.   294,   297. 

80.  LEVY  OF  EXECUTION  ON  HOME- 
STEAD CREATES  NO  LIEN,  and  therefore 
such  levy  on  property  set  apart  to  widow  does 
not  entitle  creditor  to  proceed  to  sale  under 
9  1505  post. — Sanders  vs.  Russell,  86  Cal.  119, 
121,  24  Pac.  Rep.  852. 

81.  MAJORITY  OF  CHlIiDRBN  —  Rlfflits 
after  attaining.— After  attainingr  ase  of  ma- 
jority rights  of  children  are  in  nature  of 
rights  of  remaindermen  or  reversioners,  and^ 
widow  is  entitled  to  possession  of  homestead 
so  long  as  she  desires  it.  Neither  adult  child 
nor  his  grantee  is  entitled  to  possession  with 
widow  as  tenant  in  common  of  the  property. — 
Moore  vs.  Hoffman,  125  CaL  90,  93,  78  Am.  St. 
Rep.  27,  67  Pac.  Rep.  769. 

32.  MONEY  IN  LIEU  OF  HOMESTEAD.— 
Probate  Act  contains  no  authority  for  court 
setting  apart  money  to  widow,  in  lieu  of  home- 
Rtead.— Estate  of  Isaacs,  30  Cal.   105,  118. 

38.  NATURE  OF  ESTATE.— Estate  of  home- 
stead is  one  of  peculiar  nature.  It  is  pro- 
vision of  humanity  of  law  for  residence  of 
owner  and  his  family.— Bates  vs.  Bates,  97 
Mass,   892,   395. 

84.  NATURE  OF  TITLE  VESTING— Dlapoiit- 
tlon  by  widow. — Title  and  right  of  estate  of 
deceased,  whatever  nature  of  title  or  right 
may  be,  vests  absolutely  in  widow  by  order 
setting  apart  community  property  as  home- 
stead, and  she  may  thereafter  dispose  of  or 
mortgage  it  as  she  sees  fit.  If  she  mortgage 
it  and  mortgage  be  foreclosed  purchaser  ac- 
quires title  by  sale  under  such  foreclosure. — 
Otto  vs.  Long,  144  Cal.  144,  146,  77  Pac.  Rep. 
885. 

85.  PARTICULAR  HEIRS  SHOULD  NOT  BE 
NAMED  in  order  setting  apart  homestead  for 
limited  period.  Court,  while  sitting  in  probate, 
has  no  Jurisdiction  to  adjudicate  between  dif- 
ferent claimants  of  remainder. — Estate  of 
Firth,  145  Cal.  236,  240,  78  Pac.  Rep.  643. 

80.  PROBATE  HOMESTEAD— ONLY  AF- 
FECTED  BY  ORDER  SETTING  APART.— 
Homestead  selected  from  community  property 


or  from  separate  properly  of  person  making: 
or  Joining  in  selection,  Tests  absolutely  In 
survivor  at  death  of  one  of  spouses,  and  is 
not  affected  by  subsequent  order  of  court  set- 
ting property  apart  to  such  survivor  as  home- 
stead.— Saddlemire  vs.  Stockton  Sav.  &  L.  Soc, 
144  Cal.  650,  653.  79  Pac.  Rep.  381.  See  Estate 
of  Fath,  132  Cal.  609,  64  Pac.  Rep.  995. 

87.  REMAINDER    IS    ASSET    OF    ESTATE, 

and  after  setting  apart  of  limited  homestead 
may  be  ordered  sold  for  payment  of  debts  and 
expenses  of  administration. — Estate  of  Tittel, 
189    Cal.    149,    153,   72   Pac.   Rep.    909. 

88.  RIGHTS,  IMMUNITIES,  AND  TITLE  OF 
SURVIVOR.— Where  title  vests  absolutely  in 
survivon  it  vests  as  fully  and  perfectly,  so 
far  as  legal  title  Is  concerned,  as  If  no  home- 
stead had  ever  been  Impressed  on  property. 
Limitations  and  immunities  which  accompany 
enjoyment  of  property  under  such  title  modify 
not  title  but  its  enjoyment,  and  are  such  only 
as  statute  imposes.  Save  as  to  these  limita- 
tions and  immunities,  homestead  ceases  to 
exist.  It  is,  under  this  section,  exempt  from 
payment  of  any  debt  or  liability  contracted 
by  or  existing  against  either  husband  or  wife 
previous  to  or  at  time  of  death  of  such  hus- 
band or  wife,  except  as  provided  in  Civil  Code. 
Legislature  evidently  contemplated  that  cases 
would  arise  in  which  4hird  persons  would  suc- 
ceed by  purchase  to  rights  and  title  of  suc- 
cessors to  homestead,  thoug^h  it  is  provided 
by  9  1485  post  that  such  purchaser  shall  have 
all  rights  and  benefits  conferred  by  law  on 
persons  whose  Interests  and  rights'  they  ac- 
quired, and,  therefore,  mortgage  made  by  sur- 
vivor after  homestead  had  thus  absolutely 
vested  in  him  is  valid.  And  homestead  having: 
vested  in  survivor  at  death  of  his  spouse  is 
not  affected  by  second  marriag'e,  but  remains 
vested  in  him  absolutely,  and  not  as  home- 
stead for  benefit  of  his  second  wife,  and  after 
his  decease  mortgage  thereon  might  be  fore- 
closed, as  provided  in  f  1500  post,  without 
presentation  of  claim,  as  required  in  cases  of 
mortgages  upon  homesteads. — Dickey  vs.  Gib- 
son, 118  Cal.  26,  81,  45  Pac.  Rep.  16. 

89.  SPECIFIC  DEVISE — Property  set  apart 
Is  not. — Where  widow  takes  property  by  virtue 
of  order  setting-  it  apart  to  her  as  homestead, 
and  not  as  devise,  she  Is  not  in  position  to  take 
advantage  of  §§  1544,  1563  post,  relative  to 
exemption  of  speciflo  devises  from  payment 
of  debts  of  estate. — ^Estate  of  Huelsman,  127 
Cal.  276,  877,  59  Pac  Rep.  776. 

40.  STATUTE  IN  FORCE  AT  DEATH  CON- 
TROLS descent  of  homestead  property.  Effect 
of  order  setting-  apart  property  as  homestead 
is  only  to  remove  it  from  further  administra- 
tion, and  to  this  extent  relieve  administrator 
from  necessity  of  accounting  therefor,  but  It 
does  not  qualify  or  afteot  title  which  vested 
in  survivor  at  instant  of  d^ath  of  deceased 
spouse. — Rich  vs.  Tubbs,  41  Cal.  34,  86;  Bollin- 
ger vs.  Manning,  79  Cal.  7,  11,  21  Pac  Rep. 
375;  Estate  of  Ackerman,  80  Cal.  208,  210,  18 
Am.  SL  Rep.  116,  22  Pac  Rep.  141;  Estate  of 
Fath,  132  Cal.   609,  612,   64  Pac  Rep.   996. 

41.  TESTAMENTARY  DISPOSITION  IS 
SUBORDINATE  TO  RIGHTS  OF  FAMILY,  and. 
therefore,  where  one  half  of  certain  property 
is   devised    to   widow    the   whole   may   be   set 
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apart  to  her  as  homestead.  In  such  case  she 
takes  by  virtue  of  order  and  not  by  devise. — 
Estate  of  Haelsman.  127  Cal.  275,  276»  69  Pao. 
Rep.   776.  , 

42.  TITLE  NOT  ADJUDICATED  BY  ORDER 
SETTING  APART.— Order  setting:  apart  home- 
stead cannot  impair  interest  in  land  acquired 
by  virtue  of  deed  executed  prior  thereto.  By 
order  setting  apart,  title  is  not  transferred 
nor  affected.  Its  only  effect  Is  to  withdraw 
property  from  administration.  No  adjudication 
of  title  is  proper,  nor  can  be  made  In  such 
proceeding:.— Dickey  vs.  Gibson,  121  Cal.  276, 
278,  53  Pac.  Rep.  704.  See  Estate  of  Burton, 
64  Cal.  428,  1  Pac.  Rep.  702;  Estate  of  Kim- 
berly,  97  Cal.   281.  82  Pac.  Rep.   234. 

•tt.  Opposltlom  BQt  an  estoppel.— Opposition 
to  order  setting  apart  homestead  which  was 
overruled  does  not  preclude  opposing  party 
from  establishing  his  title  to  the  premises  In 
an  action  for  that  purpose. — Dickey  vs.  Gibson, 
121  Cal.  276,  278,  58  Pac.  Rep.  704.  See  Estate 
of  Burton,  64  Cal.  428.  1  Pac.  Rep.  702;  Estate 
of  Klmberly.  97  Cal.  281,  82  Pac.  Rep.  234. 

44.  TITLE  OF  SURVIVOR  IS  NOT  AF- 
FECTED BT  ORDER  SETTING  APART  home- 
stead, the  only  effect  of  order  being  to  remove 
property  from  further  administration. — Saddle- 
mire  vs.  Stockton  Sav.  &  L.  Soc,  144  Cal.  660, 
652,  79  Pac.  Rep.  381. 

45.  VALUE  AT  TIME  OP  SBLEOTIOlf  CON- 
TROLS.— If  homestead  selected  from  commu- 
nity property  was  not  worth  more  than  |5,000 
at  time  of  Its  selection  it  vests  in  widow  and 
children,  and  must  be  set  apart  to  them,  al- 
though at  time  of  death  of  husband  and  father 
It  was  worth  much  more. — Estate  of  Burdlck, 
76  Cal.  639,  641,  18  Pac.  Rep.  806. 

4«.  VESTING  OF  TITLE  IN  SURVTVOR— 
Former  mle. — Prior  to  amendment  of  9 1465 
ante,  in  1881,  homestead  set  apart  tor  widow 
from  separate  property  of  husband,  when  none 
was  selected  in  his  lifetime,  notwithstanding 
that  had  it  been  selected  from  such  property 
In   his    lifetime    it    would    have    at   his    death 


vested  in  his  heirs  subject  to  power  of  court 
in  probate  to  set  it  apart  for  limited  period. 
The  provisions  of  8 1466  ante  before  amend- 
ment, 8 1265  of  Civil  Code,  and  this  section 
were  not  inconsistent  with  each  other,  and 
language  was  IncapaMe  of  any  other  interpre- 
tation.— ^Mawson  vs.  Mawson,   50  Cal.   539,  541. 

As  to  homesteads  In  general,  see  KERR'S 
CTC.  CIV.  CODE  8  1237   et  seQ.  and  notes. 

As  to  fvhat  property  nay  be  Impressed  vrlth 
bOBicstead  character^  see  monographic  note  70 
Am.   Dec.   344-853. 

As  to  selection  of  homestead,  see  KERR'S 
CYC.  CIV.  CODE  881288,  1289,  1262-1264  and 
notes. 

As  to  wldo^v  and  minor  ehlldren  being  en- 
titled to  remain  In  possession  of  homestead 
until  filing  of  Inventory,  see  ante  8 1464  and 
note. 

As  to  snceesslon  to  selected  and  recorded 
homestead,  see  KERR'S  CYC.  CIV.  CODE  8  1265 
and  note. 

As  to  vesting  of  tltlo  to  homestead  sot  apart 
by  order  of  court,  see  ante  88 1466,  1468  and 
notes. 

As  to  section  being  llntltatlon  upon  pofver 
of  testamentary  disposition,  see  ante  8  1468  and 
note. 

As  to  setting  apart  of  homestead  by  court 
sitting  In  probate,  see  ante  8  1466  and  note. 

As  to  Untltatlon  of  value  In  setting  apart 
probate  homestead,  see  ante  8  1465  and  note. 

As  to  devolution  and  vesting  of  title  to 
homestead  met  apart  by  court  In  probate,  see 
ante  88  1465,  1468  and  notes. 

As  to  remainder  after  setting  apart  honkc- 
stead  for  limited  period  being  asset  of  estate, 
subject  to  administration  and  payment  of 
debts,  see  ante  8  1468  and  note. 

As  to  appraisement  of  homestead  and  sale 
thereof  under  execution  If  found  to  be  of  value 
more  than  the  statutory  exemption,  see 
KERR'S  CYC.  Cnr.  CODE  81245  et  seq.  and 
notes. 

As  to  disposition  of  life  estate  on  owner's 
death,  see  post  8  1728  and  note. 


§  1475.  SELECTED  AND  BECOBDED  HOMESTEAD  SET  OFF  TO  PEBSON 
ENIITLED.  If  the  homestead  selected  and  recorded  prior  to  the  death  of  the 
decedent  be  returned  in  the  inventory  appraised  at  not  exceeding  five  thousand 
dollars  in  value,  or  was  previously  appraised  as  provided  in  the  Civil  Code,  and 
such  appraised  value  did  not  exceed  that  sum,  the  superior  court  must,  by  order, 
set  it  oflf  to  the  persons  in  whom  title  is  vested  by  the  preceding  section. 

[Subsisting  liens  to  be  paid  by  solvent  estate.]  If  there  be  subsisting  liens  or 
encumbrances  on  the  homestead,  the  claims  secured  thereby  must  be  presented  and 
allowed  as  other  claims  against  the  estate.  If  the  funds  of  the  estate  be  adequate 
to  pay  all  claims  against  the  estate,  the  claims  so  secured  must  be  paid  out  of  such 
funds.  If  the  funds  of  the  estate  be  not  sufficient  for  that  purpose,  the  claims  so 
secured  shall  be  paid  proportionately  with  other  claims  allowed,  and  the  liens 
or  encumbrances  on  the  homestead  shall  only  be  enforced  against  the  homestead 
for  any  deficiency  remaining  after  such  payment. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Oode  Amdts. 
1873-4,  p.  862;  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt,),  p.  88;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  211,  aet  held  tinoon- 
stitntional,  see  history^  S  5  Knte. 

C.  C.  P.— 122 


8 1476        (1888) 


SETTING  OFF   SBLECTBD   HOMBSTBAD. 


[Pt.in. 


1.  Applied,  eitedy  eonstrued,  referred  to. 

2.  Abandonment  —  Attempt  to  secure  other 

homestead. 
8.  Same — By  grant — ^BeeonyeTanee  does  not 
revive, 

4.  Action  not  barred  hj  allowance  of  claim — 

Practice. 

5.  Administrator — Not  necessary  party  to  suit 

to  foreclose  mortgage. 

6.  Cessation  of  right — ^Failure  of  court  to  set 

apart— £ffect  of. 

7.  Claim — Need  not  be  presented  where  all 

property  is  set  apart. 

8.  Collateral  security — Effect  of  non-presen- 

tation of  claim. 

9.  Commencement  of  action-— Time  of. 

10.  Construction — Does   not   apply   to   ''pro- 

bate" homesteads. 

11.  Construction  with  other  sections. 

12.  Declaration  subsequent  to  mortgage — ^Ef- 

fect of. 
18.  Deed  to  homestead — Absolute  in  form  but 
intended  as  mortgage. 

14.  Excess  in  value — ^Presentation  as  to  por- 

tion not  set  apart  not  required. 

15.  Same — Necessary  as  to  portion  set  apart. 

16.  Judgment  against  widow  who  held  home- 

stead as  survivor. 

17.  Jurisdiction  over  homestead — Payment  of 

debts — Sale — Estoppel  of  survivor. 
18, 19.  Jurisdiction  to  discharge  liens. 

20.  Limitation   of   section— Value — ^'Probate 

homestead. ' ' 

21.  Mortgage  authorized  by  court. 

22.  Mortgage  of  survivor. 

28.  Note — Presentation  of  not  sufficient. 

24.  Object  of  section — Action  pending. 

25.  Ormership  of  homestead — Mortgage  upon 

homestead  selected  from  separate  prop- 
erty of  wife  to  secure  debt  of  husband. 

26.  Payment  of  liens — ^Method  of. 

27.  Personal  action  on  note  also  barred. 

28.  ' '  Probate  homesteads ' '  not  affected. 

29.  Separate  property — ^Mortgage  of  owner. 

30.  Suspension  of  statute  of  limitations. 

31.  Waiver  of  recourse  to  other  property — 

Does  not  dispense  with  claim. 

1.  APPIilBDy  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  In:  Estate  of  Burns,  64 
Cal.  223,  228  (cited);  Gamp  vs.  Qrider,  62  Cal. 
20,  26  (construed);  Bull  vs.  Coe  (Cal.  Sept. 
30,  1887),  16  Pac.  Rep.  123  (construed);  Chal- 
mers vs.  Stockton  B.  &  Ik  8oc.,  64  Cal.  77,  78, 
28  Pac.  Rep.  69  (referred  to);  Lord  vs.  Lord, 
65  Cal.  84,  86,  87,  8  Pac.  Rep.  96  (applied); 
Wise  vs.  Williams,  72  CaL  644,  647,  14  Paa 
Rep.  204  (referred  to);  Bollinger  vs.  Manning, 
79  Cal.  7,  10,  11,  21  Pac.  Rep.  376  (applied); 
Estate  of  Ackerman,  80  Cal.  208,  209,  13  Am. 
St.  Rep.  116,  22  Pac.  Rep.  141  (cited);  Estate 
of  Walkerly.  81  Cal.  679,  680,  22  Pac.  Rep. 
888  (referred  to);  Mechanics'  R  &  !«.  Assoc, 
vs.  Kins,  88  Cal.  440,  442,  448,  444.  28  Pac. 
Rep.  376  (construed);  Sanders  vs.  Russell,  86 
Cal.  119,  122,  21  Am.  St.  Rep.  26,  24  Pac.  Rep. 
862  (applied);  Perkins  vs.  Onyett,  86  Cal.  848, 
460,  24  Pac  Rep.  1024  (applied);  Hlbernla  Bav. 
&  Jj.  Boo.  vs.  Wackenreuder,  99  Cal.  508,  507, 
608,  34  Pac.  Rep.  219  (applied);  Bank  of 
Suisun  vs.  Stark,  106  Cal.  202,  204,  89  Pac. 
Rep.  581  (construed);  McGahey  vs.  Forrest, 
1^9  CaL  %Z,  67,  68,  69,  41  Pac  Rep.  817   (con- 


strued); Hlbernla  Bav.  &  L.  Soc  TS.  Thornton. 
109   Cal.   427,  428,   429,   42  Pac  Rep.  447   (con- 
strued);  Ions  vs.   Harbison,   112  CaL   260,   266, 
44   Pac   Rep.    572    (construed);   Welnrelch   rs. 
Hensley,    121   Cal.    647.   663,   64   Pac   Rep.    85^ 
(construed);  Estate  of  Huelsman,  127  CaL  276, 
277,    69    Pac    Rep.    776    (applied);    Frost    vs. 
Witter,    182    CaL    421.    428,    64    Pac    Rep.    70» 
(referred    to);    Bay    City    B.    &   Ii.    Assoc    vk. 
Broad,    186    CaL    525,    627,    69    Pac    Rep.    22 « 
(applied);   Vandall   vs.   Teasrue,    142    CaL    471, 
476,  76  Pac.  Rep.  85  (applied);  Bank  of  Wood- 
land  vs.   Stephens,   144   CaL   669,   664,    79   Pac. 
Rep.    879    (construed);    Estate    of    Oeary,    146 
CaL   106,   107,  79   Pac   Rep.   856   (referred  to); 
Estate   of  McCarthy,   1   CaL   App.    467,    470,    82 
Pac.    Rep.    636    (referred   to);    Weber   vs.   Mc- 
Cleverty    (CaL    June    21,    1906),    86    Pac    Rep. 
706   (applied). 

2.  ABANDONMEINT  — Attempt  to  aeciire 
other  homesteads — ^Abandonment  of  homestead 
Is  not  made  by  attempt  of  survivor  to  ffet 
homestead  on  other  property.  It  can  be  only 
in  manner  specified  In  8  1243  of  Civil  Code. — 
Bull  vs.  Coe  (CaL  Sept.  80,  1887),  16  Pac  Rep. 
123. 

Aji  to  abamdonmemt  of  homestead,  see 
KBRR>S  CTC.  CIV.  CODE  S8 1243,  1244  and 
notes. 

S.    By  svant — ^ReooMvoyaaeo  does  mot  vcvlvo. 

— The   homestead    is   abandoned   by   grant,    or 
conveyance    of    both    husband    and    wife,    al- 
though such  ffrant  contain  provision  that  the    ' 
srrantors  shall  be  entitled  to  use  of  the  prop-    f 
erty  durinsr  life,  and  that  their  minor  children 
be  paid   certain  amounts  by   ffrantee,   and   in 
such  case  where  such  ffrantee  afterwards  re- 
conveys    to    his    irrantors    a    mortgage    subse- 
quently placed  upon  property  by  such  errantors 
may   be    foreclosed   after   their   death,   and    la 
not  barre'd  by  failure  to  present  same  as  claim 
flgrainst  their  estates,  provided  recourse  against 
all  other  property  be  waived,  as  provided  by 
8  1600  post — Bank  of  Suisun  vs.  Stark,  106  CaL 
202.   204,   39   Pac   Rep.    631. 

4.  ACTION  NOT  BARRBD  BT  ALLOW- 
ANCE OF  CLAIM — Praetlco. — Presentation  or 
allowance  of  claim  under  this  section  cannot 
be  held  to  forbid  commencement  of  foreclosure 
proceedings.  It  may  be  that  where  there  are 
funds  of  estate  sufficient  to  pay  some  propor- 
tionate part  of  mortgrage  debt  In  common  with 
other  claims,  court  would  upon  answer  of  de- 
fendant on  proper  showing  stay  final  action 
In  foreclosure  suit  until  such  proportion  could 
be  ascertained  and  paid.  Such  plea,  however, 
would  not  entitle  defendant  to  dismissal  of 
action  or  to  Juds'ment  on  merits. — Vandall  vs. 
Teagrue,   142  CaL   471,  476,  76  Pac  Rep.   36. 

5.  ADMINISTRATOR — ^Not  noecoaary  purtj 
to  enlt  to  foreclose  mortvase  on  property  set 
apart  to  widow  as  homestead,  as  same  has 
ceased  to  be  an  asset  of  estate — Sohadt  vs. 
Heppe,  45  CaL  438,   487. 

6.  CBS9ATION  OF  RIGHT— Fafliire  of  court 
to  aet  apart — BIKeet  of. — ^Where  homestead  is 
selected  by  wife  from  separate  property  of 
husband,  without  his  ckssent,  it  ceases  to  have 
incidents  of  homestead  upon  death  of  husband, 
and  not  having  been  set  apart  by  court  in  pro- 
bate   is   subject   to    foreolosura    of   mort^asa 
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thereon,  executed  by  husband  and  wife,  as 
provided  in  8 1500  post,  without  presentation 
as  claim  against  husband's  estate. — ^Weinreich 
TS.  Hensley,  121  Cal.  647,  666i*64  Pac.  Rep.  264. 

T*  CLAIM — Need  mot  be  presented  where  all 
property  la  sot  apart  to  widow  before  com- 
mencin^T  suit  to  foreclose  mortarase  on  prop- 
erty set  apart  as  homestead. — ^Browne  vs. 
Sweet,  127  Cal.  882,  885,  59  Pac.  JElep.  774. 

8.  COLLATBRAIi  SBCURITT  —  BSlIeet  of 
noei-preocmtatiOB  of  dalni. — ^Where  shares  of 
stock  are  pledged  as  additional  security  for 
mortffairs  on  homestead,  foreclosure  of  lien 
thereon,  where  all  recourse  against  other  prop- 
erty la  waived,  is  not  barred  by  failure  to 
present  as  olaim,  although  foreclosure  of  mort- 
sage  is  so  barred. — Mechanics'  B.  &  I*.  Assoc, 
vs.   Kiner,  88  Cal.  440,  448,  28  Pac.  Rep.   876. 

•.     COmnDNCBlODlfT  OF  AOTION— TUne  of. 

—Action  to  foreclose  mortgraere  on  homestead 
presented  and  allowed  as  claim  Is  in  time  if 
commenced  before  close  of  administration.^ 
Wise  vs.  Williams,  72  Cal.  644,  647,  14  Pac. 
Rep.   804. 

10.  CONSTRVCTION— Doea  mot  apply  to 
'^probato^  homeateada.— There  can  be  no  ques- 
tion of  necessity  of  presenting  for  allowance 
claims  secured  by  morteragre  upon  homestead 
within  cases  provided  for,  but  this  section 
In  express  terms  only  applies  to  "homestead 
selected  and  recorded  prior  to  death  of  de- 
cedent,'* and  does  not  apply  to  homesteads 
subsequently  set  apart  by  superior  court  in 
probate,  and  commonly  known  as  probate 
homesteads.  To  hold  exception  created  by  this 
section  to  general  rule  laid  down  by  8 1600 
post  extends  to  probate  homesteads  is  to 
enlarge  Its  scope,  and  apply  to  It  class  of 
cases  not  included  by  language  of  statute 
within  its  provisions,  and  to  enlarge  exception 
beyond  express  Intention  of  law-makers,  and 
it  follows  that  prior  lien  or  mortgage  on 
property  upon  which  homestead  character  Is 
impressed  by  court  in  probate  may  be  fore- 
closed without  presentation  of  claim,  as  pro- 
vided by  8  1500  post— McGahey  vs.  Forrest,  109 
Cal.  68,  68.  41  Pac  Rep.  817. 

11.  CONSTRUCTION  "WITH  OTHBR  8BC- 
TIONS. — ^This  section  and  8  1500  post  should  be 
construed  together  and  so,  if  possible,  to  give 
effect  to  each.  This  can  be  done  by  limiting 
operation  of  8  1600  post  to  all  mortgages  and 
liens  other  than  those  on  homestead  specific- 
ally required  to  be  presented  by  this  section. 
The  purpose  In  providing  that  If  there  be 
subsisting  liens  or  encumbrances  on  home- 
stead they  must  be  presented  is  to  preserve 
homestead  if  possible.— Camp  vs.  Orider,  62 
CaL  20,  26. 

Approved!  Wise  vs.  Williams,  72  Cal.  644,  14 
Pac.  Rep.  204;  Bollinger  vs.  Manning,  79  CaL 
7,  21  Pac  Rep.  375.  See  Bank  of  Woodland  vs. 
Stephens,  144  Cal.  659,  663,  79  Pac.  Rep.  879. 

12.  DBGIiARATION  8IJB8X341IJBNT  TO 
MORTGAGB — ^BSITeet  of«— Mortgage  executed  by 
husband  alone  upon  community  property  is 
not  affected  by  declaration  of  homestead  there- 
after filed  by  wife,  and  in  such  case  mortgage 
need  not  be  presented  as  claim  against  wife's 
estate    before    foreclosure    can    be    maintained 


after  her  death.  This  section  has  no  applica- 
tion.—Bay  City  B.  &  L.  Assoc,  vs.  Broad.  136 
Cal.  625,  527,   69  Pac  Rep.  225. 

13.  DEBD  TO  HOBIESSTEAD— Absolute  In 
fonn  but  Intemded  as  mortgage  must  be  pre- 
sented as  claim,  or  lien  thereof  Is  lost.— Bull 
vs.  Coe  (Cal.  Sept.  80,  1887),  15  Pac.  Rep.  128. 

14.  IDXCBSS  IN  VAIiUB— PreaentatlOB  as  to  | 
portlom  not  set  apart  not  required. — ^Where 
homestead  selected  during  lifetime  of  de- 
ceased is  found  to  be  of  value  of  more  than 
16,000,  and  portion  thereof  is  set  apart  to 
widow,  mortgage  executed  by  deceased  and 
widow  may  be  foreclosed  as  to  balance  of 
property  without  presentation  as  claim  against 
estate.— Bank  of  Woodland  vs.  Stephens,  144 
Cal.  659,  668,  79  Pac  Rep.  879. 

15.  Neeesaary    aa    to    portion    met    apart. — 

Foreclosure  of  mortgage  cannot  be  had  as  to 
portion  of  selected  homestead  set  apart  to 
widow,  where  selected  premises  are  found  to 
be  of  more  than  |5,000  in  value,  without 
presentation  of  claim. — Bank  of  Woodland  vs. 
Stephens,  144   Cal.   659,   663,   79   Pac  Rep.   879. 

16.  JUDGMBSBTT  AGAINST  l¥IDOW  IPITHO 
HBIiD  HOMBS8TBAD  AS  SURVIVOR  must  be 
pr.esented  as  claim  against  estate  before  pro- 
ceedings under  8  1246  of  Civil  Code  for  ascer- 
tainment of  value,  etc,  can  be  maintained. — 
Sanders  vs.  Russell.  86  Cal.  119,  122,  21  Am. 
St.  Rep.  26,  24  Pac  Rep.  852. 

17.  JinEIISDICTION  OTBR  ROMBSTESAD— 
Payment  of  debta — Sale — ^Estoppel  of  survivor. 

— ^Although  homestead  selected  from  commu- 
nity property,  or  separate  property  of  party 
making  selection,  vests  in  survivor,  court  sit- 
ting In  probate  has  Jurisdiction  over  It  for 
some  purposes — ^providing  for  payment  of  ex- 
isting liens,  etc.;  and  in  case  where  surviving 
husband,  as  administrator  of  wife's  estate, 
petitions  court  for  order  of  sale  of  homestead 
premises  without  disclosing  their  homestead 
character,  and -a  sale  is  had  under  order  of 
court,  money  being  used  to  pay  encumbrances 
on  property,  order  of  sale,  although  not  au- 
thorised by  statute,  however  erroneous,  is  not 
without  jurisdiction,  and  hence  Is  valid  as 
against  collateral  attack  of  administrator,  and 
husband  having  failed  to  disclose  homestead 
to  court  is  estopped  from  contesting  right  of 
court  to  make  such  order  of  sale. — Ions 
vs.  Harbison,  112  CaL  260,  266.  44  Pac  Rep. 
572. 

18.  JURISDICTION  TO  DISCHARGES  LIBNS. 

— There    Is    no    statute    authorizing    court    to 
discharge    liens    upon    property    set    apart    as 
homestead,   which   liens  were  never  presented 
as  claims  against  estate. — ^Estate  of  Huelsraan,    | 
127  Cal.  275,  277,  69  Pac  Rep.  776. 

19.  Estate  of  Huelsman,  127  Cal.  276,  59 
Pac  Rep.  776,  merely  holds  there  is  no  pro-  I 
vision  for  paying  off  liens  on  probate  home- 
stead which  existed  as  debt  of  deceased,  and 
does  not  hold  that  administrators  cannot  pay 
off  liens  on  probate  homesteads  which  they, 
of  their  own  volition,  contrary  to  spirit  of 
law,  have  placed  there. — ^Estate  of  Shively,  146 
Cal.  400,  408.  78  Pac  Rep.  869. 

ao.  UmTATION  OF  SBCnON  — Talno  — 
<a*robate  homestead.**- This  section  is   limited 
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to  cases  in  which  homestead  does  not  exceed 
15,000  In  value,  or  'n  which  mortsagree  seeks 
to  proceed  in  foreclosure  of  his  mortfira^rd 
agralnst  property  which  Is  eventually  set  off  as 
homestead,  where  premises  described  In  home- 
stead declaration  exceed  |5,000.  It  does  not 
apply  at  all  to  probate  homestead. — ^Bank  of 
Woodland  vs.  Stephens,  144  Cal.  669,  664,  79 
Pac  Rep.  379. 

21.  MOaTGAGB   AUTHORIZBD   BY  COITRT 

on  property  set  apart  as  homestead  should  be 
paid  from  proceeds  of  sale  of  other  property. — 
Estate  of  Shively,  146  Cal.  400,  402.  78  Pac. 
Rep.    869. 

22.  MORTGAGE  OF  SURVIVOR  on  home- 
Stead  to  which  he  has  succeeded  absolutely 
need  not  be  presented  as  claim  agralnst  his 
estate  prior  to  foreclosure  under  provision  of 
S  1500  post. — Dickey  vs.  Gibson,  113  Cal.  26,  81, 
46  Pac.  Rep.  16. 

23.  NOTE — Presentation  of^  not  aalltelent.— 

Presentation  of  mortgragre  on  homestead  as 
claim  agralnst  estate  is  prerequisite  to  action 
for  foreclosure  of  mortgagre,  and  presentation 
of  note  secured  by  mortgragre  is  not  sufficient 
to  sustain  action  to  foreclose. — Perkins  vs. 
Onyett,  86  Cal.  348,  850,  24  Pac.  Rep.  1024. 

24.  OBJECT  OF   SECTION— Action   »ei»din«. 

— The'  purpose  of  legrislature  in  provldingr  by 
this  section  that  if  there  be  subsistingr  liens 
or  encumbrances  on  homestead  claims  secured 
thereby  they  must  be  presented  as  other  claims 
agralnst  estate,  was  undoubtedly  to  preserve 
homestead,  if  possible.  Debt  secured  by  mort- 
gragre  on  homestead  must  be  presented  as 
claim  agralnst  estate,  or  same  and  foreclosure 
of  mortgra^e  are  barred,  and  it  makes  no  dif- 
ference that  action  to  foreclose  was  pendin^r 
at  time  of  mortgrager's  death,  or  that  there  is 
no  other  property  of  estate  against  which  re- 
course migrht  be  had. — Bollingrer  vs.  Manningr, 
79  Cal.  7,   10,  21  Pac.  Rep.   376. 

As  to  presentation  of  dnlm  In  aetlon  pond- 
Ini:  at  deatb,  see  post  §  1502. 

26.  OWNERSHIP  OF  HOMESTBAD.^Mort- 
sraire  upon  bomestead  selected  from  separate 
property   of   vrlfe    to    secure    debt    of   busband 

must  be  presented  as  claim  against  his  estate. 
The  language  of  section  is  general  and  con- 
tains no  limitation  depending  upon  ownership 
of  property  upon  which  homestead  was  de- 
clared. It  may  well  be  that  in  opinion  of 
legislature  it  was  necessary  for  probate  court 
to  have  before  it  facts  as  to  homestead  so  as 
to  enable  it  to  act  intelligently  upon  applica- 
tion to  set  off  probate  homestead,  or  in  apply- 
ing funds  of  estate  in  paying  oft  particular 
liens.  At  any  rate,  requirement  of  statute  is 
general,  and  court  is  not  warranted  in  limit- 
ing it.— Bull  vs.  Cos  (Cal.  Sept  80,  1887),  15 
Pac.  Rep.  128.     ' 

See  same  case,  77  Cal.  54,  66,  18  Pac.  Rep. 
808,   overruling  this. 

2«.     PAYMENT      OF      IjIENS— Method     of^^ 

Where  property  sought. to  be  set  apart  is  en- 
cumbered by  mortgage  proper  course  is  to  set 
it  apart  subject  to  mortgage,  after  which  ap^ 
plication  may  be  made  for  sale  of  other 
property  of  estate  to  pay  encumbrance  as  pro- 
vided by  this  section. — ^Lord  vs.  Lord,  66  Cal. 
84.  86,  87,  3  Pac.  Rep.  96. 


37.  PERSONAL  ACTION  ON  NOTE  ALSO 
BARRED. — ^When  mortgage  is  made  by  hus- 
band and  wife  upon  homestead  which  Is  after- 
wards set  apart  to  survivor,  mortgagee  can 
neither  maintain 'his  action  to  foreclose  mort- 
gage nor  have  personal  Judgment  against  sur- 
vivor, unless  he  first  presents  his  claim 
against  estate  under  this  section.  A  mortgagee 
is  not  authorized  to  waive  security  and  bring 
an  action  for  Indebtedness,  and  whether  he  re- 
leases security  by  some  affirmative  act,  or  by 
his  neglect,  for  instance,  to  present  his  claim 
against  estate  of  deceased  mortgager  when 
such  presentation  Is  necessary,  is  immaterial. — 
Hibernia  Sav.  &  L*.  Soc.  vs.  Thornton,  109  Cal. 
427,  428,  42  Pac  Rep.  447. 

28.  ^PROBATE  HOMESTEADS'*  NOT  AF- 
FECTED.— This  section  has  to  do  exclusively 
with  homestead  declared  during  lifetime  of 
spouses,  and  does  not  apply  to  probate  home- 
steads.—Estate  of  Huelsman,  127  CaL  276,  277. 
69  Pac.  Rep.  776. 

20.     SEPARATE     PROPERTY— Mortgage     of 

owner.— Rule  of  Camp  vs.  Orlder,  62  Cal.  21, 
does  not  extend  to  case  where  homestead  is 
declared  on  separate  property  of  wife  mort- 
gaged to  secure  debt  of  husband.  Except  for 
homestead  purposes  separate  property  of  sur- 
vivor is  not  part  of  estate  of  deceased  and  all 
demand  against  estate  of  deceased  being 
waived  it  is  not  necessary  or  proper  to  present 
as  claim  against  estate  mortgage  on  such  sep- 
arate property.  In  case  above  stated  whatever 
interest  husband  obtained  in  property  by  vir- 
tue of  homestead  vested  in  wife  at  his  death, 
and  therefore  presentation  of  mortgage  as  a 
claim  was  not  necessary.— Bull  vs.  Coe,  77  Cal. 
54.  60,  18  Pac.  Rep.  808  (overruling  same  case. 
16  Pac.  Rep.  128). 

See  Shadt  vs.  Heppe,  46  Cal.  487;  Whitmore  vs. 
San  Francisco  Sav.  Union,  50  Cal.  146,  149. 

ao.  SUSPENSION  OF— Statute  of  limitations 
on  mortgage  on  homestead  selected  from  com- 
munity property  by  allowance  of  same  as 
claim  is  only  as  to  estate  and  is  not  as  to 
widow  in  whom  title  vested  at  death  of  hus- 
band.—Vandall  vs.  Teague,  142  Cal.  471,  478, 
76  Paa  Rep.  36. 

81.  "WAIVER  OF  RECOURSE  TO  OTHER 
PROPERTY— Does  not  dispense   witb   claim.— 

"Where  homestead  is  declared  on  property  sub- 
sequent to  mortgage  thereof,  such  mortgage 
must  be  presented  as  claim  against  estate  of 
deceased  mortgager  before  action  to  foreclose 
can  be  maintained,  although  complaint  in  such 
action  waives  recourse  against  any  property 
other  than  mortgaged  premises.— "Wise  vs.  "Wil- 
liams, 88  Cal.  30.  88,  26  Pac.  Rep.  1064. 

Tbat  Inventory  and  appraisement  most  In- 
elvde  bomestead.  see  ante  1 1443. 

As  to  encumbrance  or  conveyance  of  borne* 
stead,  see  KERR'S  CYC.  CIV.  CODE  §  1242  and 
note. 

As  to  claims  In  general,  see  post  1 1490  et  seq. 
and  notes. 

As  to  presentation  of  claim  seenred  by  mort* 
gag^,  etc,  in  general,  see  post  §  1497. 

As  to  forecloanre  salt  wbere  reconrse  agnlnat 
all  property  otber  tbon  tbe  seearlty  la  waived, 

see  post  9  1600  and  note. 
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§  1476.  APPRAISERS  TO  CARVE  OUT  OF  THE  ORIGINAL,  EXCEEDINQ 
FIVE  THOUSAND  DOLLARS  IN  VALUE,  A  HOMESTEAD,  AND  REPORT  THE 
SAME.  If  the  homestead,  as  selected  and  recorded,  be  returned  in  the  inventory 
appraised  at  more  than  five  thousand  dollars,  the  appraisers  must,  before  they 
make  their  return,  ascertain  and  appraise  the  value  of  the  homestead  at  the  time 
the  same  was  selected,  and  if  such  value  exceeded  five  thousand  dollars,  or  if 
the  homestead  was  appraised  as  provided  in  the  Civil  Code,  and  such  appraised 
value  exceeded  that  sum,  the  appraisers  must  determine  whether  the  premises  can 
be  divided  without  material  injury,  and  if  they  find  that  they  can  be  thus  divided, 
they  must  admeasure  and  set  apart  to  the  parties  entitled  thereto  such  portion  of 
the  premises,  including  the  dwelling-house,  as  will  amount  in  value  to  the  sum  of 
five  thousand  dollars,  and  make  report  thereof,  giving  the  metes,  bounds,  and  full 
description  of  the  portion  set  apart  as  a  homestead,  if  the  appraisers  find  that  the 
premises  exceeded  in  value,  at  the  time  of  their  selection,  the  sum  of  five  thousand 
dollars,  and  that  they  cannot  be  divided  without  material  injury,  they  must  report 
such  finding,  and  thereafter  the  court  may  make  an  order  for  the  sale  of  the 
premises  and  the  distribution  of  the  proceeds  to  the  parties  entitled  thereto. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  363 ;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  211,  act  held  unconstitutional,  see  history,  $  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 
2,3.  Application  of  section — ^Yalue  at  time  of 
selection. 

4.  Contestant  is  entitled  to  notice. 

5.  Encumbered  property. 

6.  Liens  on  property — Effect  of. 

7.  Limitation  of  value. 

8.  Portion  not  set  apart  is  not  exempt. 

9.  Practice. 

10, 11.  Property  not  capable  of  being  set  apart. 
12.  Statutory  provisions— Duty  of  court. 

1.  APPLIBD,  CITED,  CONSTRUBD,  RK- 
PERRED  TO,  etc.,  in:  Kearney  vs.  Kearney, 
72  Cal.  591.  594,  16  Pac.  Rep.  769  (applied); 
Estate  of  Noah,  73  Cal.  590,  16  Pac  Rep.  290 
(referred  to);  Estate  of  Burdick,  76  Cal.  639, 
641,  18  Paa  Rep.  806  (applied);  Estate  of  Walk- 
erly.  81  Cal.  579,  580,  688,  22  Pac.  Rep.  888 
(construed);  Estate  of  Herbert,  122  Cal.  329, 
831,  54  Pac.  Rep.  1109  (applied);  Bank  of 
Woodland  vs.  Stephens,  144  Cal.  669,  662.  664, 
79  Pac  Rep.  879  (referred  to);  Estate  of  Mc- 
Carthy. 1  Cal.  App.  467,  470.  82  Pac.  Rep.  686 
(referred  to). 

2.  APPIilCATIOlf  OF  SECTION— Value  at 
tiBM  of  sdectloB. — Provision  for  division  or  sale 
of  homestead  applies  only  where  property 
exceeded  |5.000  in  value  at  time  it  was  selected 
or  was  appraised  at  exceeding"  that  amount  by 
proceedings  under  Civil  Code,  and  does  not 
apply  where  property  did  not  exceed  that  sum 
when  selected,  although  it  did  at  time  of  death. 
—Estate  of  Burdick,  76  Cal.  639,  641,  18  Pac 
Rep.  805. 

8.  Appraisement  provided  for  in  this  sec- 
tion applies  to  homestead  selected  and  re- 
corded during  lifetime  of  deceased,  and  value 
is  to  be  fixed  as  of  time  homestead  was  se- 
lected.—Estate  of  Walkerly.  81  Cal.  679,  583, 
22  Pac.  Rep.  888. 

4.  CONTESTANT  IS  ENTITLED  TO  NO- 
TICE of  appointment  of  appraisers,  hearing  of 


their  report,   etc—Estate  of  McCarthy,   1   Cal. 
App.  467,  470,  82  Pac.  Rep.  636. 

S.  ENCUMBERED  PROPERTY  may  be  or- 
dered sold  subject  to  liens  and  homestead  set 
apart  out  of  proceeds. — Estate  of  McCauley.  50 
Cal.  644,  646. 

e.  LIENS  ON  PROPERTY— Effect  of.— Sec- 
tion applies  to  declarations  of  homestead  made 
and  recorded  during  lifetime  of  decedent,  and 
fact  that  mortgage  Hens  rest  upon  property 
is  immaterial.  In  fixing  valuation  of  home- 
stead premises,  liens  or  encumbrances  of  any- 
character  are  not  an  element  entering  into 
question.- Estate  of  Herbert.  122  Cal.  329,  331, 
64  Pac  Rep.  1109. 

7.  LIMITATION  OF  VALUE — CoBstmlmr 
thl«  section  with  1 1465  ante,  although  latter 
contains  no  limitation  upon  value  of  premises 
which  may  be  set  apart,  court  has  no  Jurisdic- 
tion to  set  apart  premises  of  value  more  than 
16,000.— Estate  of  Herbert,  122  Cal.  329,  330,  54 
Pac  Rep.  1109. 

8.  PORTION  NOT  SET  APART  IS  NOT  EX- 
EMPT.— General  proposition  that  mortgage 
upon  homestead  cannot  be  enforced  unless 
claim  therefor  has  been  duly  presented  to 
administrator,  has  been  settled  ever  since  the 
case  of  Camp  vs.  Orider,  62  Cal.  20,  but  this 
rule  applies  exclusively  to  property  described 
in  mortgage  which  is  impressed  with  character 
of  homestead.  Where  property  selected  as  home- 
stead is  found  to  be  of  value  greater  than 
16,000,  and  part  thereof  Is  set  apart  under 
provisions  of  this  chapter,  balance  Is  not  home- 
stead, and  becomes  subject  to  all  debts  of  de- 
ceased, including  mortgrage  thereon,  and  hence 
rule  which  requires  mortgage  on  homestead 
to  be  presented  to  an  administrator  as  claim 
Is  limited  to  cases  in  which  homestead  does  not 
exceed  |5,000  in  value,  or  in  which  mortf?agee 
seeks  to  proceed  in  foreclosure  of  his  mort- 
gage against  property  which  is  eventually  set 
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off  as  homestead  where  premises  described  In  stead  purposes. — Lord  vs.  Lord,  65  CaL  84,  8S» 

homestead  declaration  exceed  |5,000.     It  does  ^    8  Pac.  Rep.  96. 

not  apply  at  all  to  probate  homestead. — Bank  of  As  to   what  property  may  be  set  apart  aa 

Woodland   vs.    Stephens,    144   Cal.    659,    668,   79  homestead,  see  ante  §  1465  and  note. 

Pac.  Rep.  879.  j^     STATUTORY      PROVISIONS  —  Duty      of 

9.  PRACTICE:.~Regardlns  appraisement  In  court.— Where  selected  homestead  was  of  value 
matter  of  setting  apart  homestead.  It  Is  sug-  more  than  |5,000,  It  was  duty  of  court,  even 
gested  that  court  adopt  as  suitable  mode  of  in  absence  of  any  statutory  provision  for  de- 
proceedingr,  mode  still  found  In  article  II,  chap-  termlnlner  area  of  homestead,  to  ascertain 
ter  5,  so  far  as  applicable  as  to  admeasurement  amount  necessary  to  make  up  value  of  ezemp- 
and  appraisal  of  homestead,  the  report,  set-  tion,  and  set  off  that  value  alone  as  homestead, 
ting:  of  day  for  hearing,  and  notice  as  there  —Estate  of  Delaney,  87  Cal.  176,  180;  Bank  of 
prescribed;  although  method  originally  pro-  Woodland  vs.  Stephens,  144  Cal.  669,  663,  79 
vlded  in  that  article  for  setting  apart  of  home-  Paa  Rep.  879. 

stead    has    been    repealed    (per    Temple.    J.). —  ^,  to  appointment  of  appraisers  and  Inven- 

Kearney  vs.  Kearney,  72  Cal.  691.  697,  16  Pac  tory    and    appraisement   in    general,    see    ante 

Rep.  769.  1 1448  et  seq.  and  notes. 

10.  PROPBRTY  NOT  CAPABLB3  OF  BEING  As  to  revaluation  or  reassignment  of  liome- 
SKT  APART  as  homestead  cannot  be  ordered  stead  for  appreciation  or  depreciation  of  valne^ 
sold.  There  is  no  provision  for  setting  apart  see  monographic  note  by  F.  H.  Bowlby.  44 
money  in  lieu  Of  limited  homestead. — Estate  of  L.  R.  A.  400. 

Noah,  78  Cal.  690,  593,  16  Pac.  Rep.  290.  As  to  consideration  and  effect  of  value  of  tke 

11.  Only  property  that  might  be  set  apart  property  npon  qucotion  of  settlnir  apart  kome- 
as  homestead  can  be  ordered  sold  for  home-      stead,  see  ante  91 1465,  1474  and  notes. 

§1477.  REPORT  OF  THE  APPRAISERS.  MAJORITY  AND  MINORITY, 
WHICH  MAY  BE  CONFIRMED.  Any  two  of  the  appraisers  concurring  may  dis- 
charge the  duties  imposed  upon  the  three,  and  make  the  report.  A  dissenting 
report  may  be  made  by  the  third  appraiser.  The  report  must  state  fully  the  acts 
of  the  appraisers.  Both  reports  may  be  heard  and  considered  by  the  court  in 
determining  a  confirmation  or  rejection  of  the  majority  report,  but  the  minority 
report  must  in  no  case  be  confirmed. 

.History:  Enacted  March  11,  1872;  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  211,  act  held  unconstitutional,  see  history^ 
S  5  ante. 

Applied,  elted,  construed,  referred  to,  etc.,  in:      McCarthy,  1  Cal.  App.  467,  470,  82  Paa  Rep.  68S 

Bank  of  Woodland  vs.  Stephens.  144  Cal.  659,       (referred  to). 
662,  79  Pac  Rep.  879   (referred  to);  Bstate  of 

§  1478.  DAY  TO  BE  SET  FOB  GONFIBMINa  OB  BEJEOTINO  THE  BEPOBT 
OF  THE  APPBAISEBS.  APPEAL.  When  the  report  of  the  appraisers  is  filed, 
the  court  must  set  a  day  for  hearing  any  objections  thereto,  from  any  one  inter- 
ested in  the  estate.  Notice  of  the  hearing  must  be  given  for  such  time,  and  in  such 
manner,  as  the  court  may  direct.  If  the  court  be  satisfied  that  the  report  is  correct, 
it  must  be  confirmed,  otherwise  rejected.  In  case  the  report  is  rejected,  the  court 
may  appoint  new  appraisers  to  examine  and  report  upon  the  homestead,  and  similar 
proceedings  may  be  had  for  the  confirmation  or  rejection  of  their  report,  as  upon 
the  first  report. 

History:  Enacted  Mareh  11,  1872;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  363 ;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  212,  act  held  nneonstittitional,  see  history,  S  5  ante. 

1.  Applied,  cited,  construed,  referred  to.  9.    BXBMPTlolf— Bifect    of    metttnu    apart 

2.  Exemption — ^Effect  ot  setting  apart  portion  of      portion  of  property.— Where  part  only  of  se- 

property.  looted  homestead  Is  set  apart  remainder  loses 

3.  Notice  essentiaL  Its  homestead  character  and  Is  liable  for  debts 

4.  Same — Practice.  of  deceased.—Bank  of  Woodland  vs.  Stephens, 
1.     APPLIBD,     OITBD,  CONSTRinDD,     RB-       1*^  Cal.  659,  668,  79  Pac  Rep.  879. 

FBRRBD  TO,  etc..  In:   Bank  of  Woodland  ts.  S.     XfOTlCB    ESS SBNTIAL.— Notice    must    be 

Stephens,   144   Cal.   659.   668,   79   Paa   Rep.   879  griven   of  hearlngr  report  of  appraisers,  and  it 

(referred  to):  Estate  of  McCarthy,  1  Cal.  App.  is  error  for  court  to  receive  and  act  upon  re- 

467,  470,  471,  88  Pao.  Rep.  685  (referred  to).  port  without  notice  to  one  who  contests  appll- 
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cation  to  set  apart  homestead. — Estate  of  Mc-  submission  of  the  matter,  and  without  notice 

Carthy,  1  Cal.  App.  467,  471»  82  Pao.  Rep.  686.  ^  to  contestant,  to  appoint  appraisers,  receive  their 

4.    Practlee.^Upon  contest  on  hearin^r  of  ap-  report,    and    thereupon    ffrant    the    petition.— 

plication  to  set  apart  homestead  where  question  Estate  of  McCarthy,  1  Cal.  App.  467,  470,  82  Pao. 

of  value  ia  in  issue,  it  is  error  for  court  after  Rep.  686. 

i  1479.    IF  BEPOBT  BEJECTED,  OTHER  APPSAISEBS  APPOINTED.     [Be- 

pealed.] 

History:     Enacted  March  11.  1872;    repealed  March  24,  1874,  Code  Amdts. 
1873-4,  p.  864. 

AppUedy  elted,  eonmtrmtA,  referred  to,  etc.,  in:      McCarthy,  1  CaL  Api».  467,  470,  82  Pac  Rep.  686 
Bank  of  Woodland  vs.  Stephens,  144  Cal.  669,       (referred  to). 
662,  79  Pac.  Rep.  879   (referred  to);  Estate  of 

§  1480.    INSTEAD  OF  DIVIDINa  HOMESTEAD,  WHO  MAY  TAKE  A  DEED 

THEBEOF  AT  APPBAISED  VALUE.     [Repealed.] 

History:     Enacted  March  11,  1872;    repealed  March  24^  1874,  Cod«  Amdta. 
1873-4,  p.  364. 

Applied,  elted,  coaatmed,  referred  to,  etc.,  in:  ens,  144  Cal.  669,  662,  79  Pac.  Key.  «79  (referred 
Smith  vs.  Smith,  99  Cal.  449,  451,  34  Pac.  Rep.  to);  Estate  of  McCarthy,  1  CaL  App.  467,  470, 
77  (referred  to);  Bank  of  Woodland  vs.  Steph-      82  Pac.  Rep.  686  (referred  to). 

§1481.  IF  NO  HOMESTEAD  IS  SELECTED  AND  RECOBDED  PBIOB  TO 
DEATH  OF  DECEDENT,  ONE  MAY  BE  PETITIONED  FOB.     [Repealed.] 

History:     Enacted  March  11,  1872;    repealed  March  24,  1874,    Code  Amdta. 
1873-4,  p.  364. 

Applied,  died,  conatnied»  referred  to,  etc..  In:  Stephens,    144   Cal.    669,    662,   79   Pac.   Rep.   870 

Cameto    vs.    Dupuy,    47    Cal.    79,    80     (cited);  (referred  to);  Estate  of  McCarthy,  1  Cal.  App. 

Kearney  vs.  Kearney,  72  Cal.  691,  596,  15  Pac.  467,  470,  82  Pao.  Rep.  636  (referred  to). 
Rep.  769   (referred  to);  Bank  of  Woodland  vs. 

§1482.  COUBT  TO  DIBECT  PABTITION  SXTIT  IN  SUPEBIOB  OOUBT, 
WHEN.     PBOCEEDmaS  THEBEON.     [Repealed.] 

History:     Enacted  March  11,  1872;    repealed  March  24,  1874,  Code  Aindts. 
1873-4,  p.  364. 

Applied^  «!lted»  eonstraed,  referred  to,  etc.,  tn:      McCarthy,   1   Cal.   App.   467»  470,   8S  Pao.  Rep. 
Bank  of  Woodland  vs.  Stephens,  144  Cal.  669,       636  (referred  to). 
662,  79  Pac  Rep.  379  (referred  to);  Estate  of 

§1483.  IF  PBOPEBTY  IS  COMMON  OB  SEPABATE,  OOUBT  TO  CAUSE 
APPBAISEMENT    AND    ADMEASUBEMENT  TO  BE  MADE.     [Repealed.] 

History:     Enacted  March  11,  1872;    repealed  March  24,  1874.  ^ode  Amdta. 
1873-4,  p.  364. 

Applied,  etted,  eonstraed,  referred  to,  etc.,  in:      McCarthy,  1  CaL  App.  467,  470,  83  Pao.  Rep.  636 

Bank  of  Woodland  ys.  Stephens,  144  Cal.  669,       (referred  to). 
662,  79  Pac.  Rep.  379  (referred  to);  Estate  of 

§1484  NEW  APPBAISEMENT,  WHEN  OBDEBED.  INSTEAD  OF  DEEDING 
PBOPEBTY  AT  APPBAISED  VALUE,  PUBLIC  SALE  TO  BE  OBDEBED, 
WHEN.     [Bepealed.] 

History:     Enacted  March  11,  1872;    repealed  March  24^  1874,  Code  Amdts. 
1873-4,  p.  304. 

Applied,  etted,  eonstraed,  referred  to  etc.,  in:  ens,  144  Cal.  653,  669,  79  Pac.  Rep.  379  (re- 
Smlth  vs.  Smith,  99  Cal.  449,  461,  34  Pac.  Rep.  f erred  to);  Estate  of  McCarthy,  1  CaL  App.  467, 
77,  (referred  to);  Bank  of  Woodland  ts.  Steph-      470,  83  Pac  Rep.  635  (referred  to). 

§1485.  COSTS,  TO  WHOM  CHABOEABLE.  PEBSONS  SUCCEEDINO  TO 
SIGHTS  OF  HOMESTEAD  OWNEBS  HAVE  ALL  THEIB  POWEBS  AND 
BIGHTS.     The  costs  of  all  proceedings  in  the  superior  court  provided  for  in 
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this  chapter,  must  be  paid  by  the  estate  as  expenses  of  administration.  Persons 
succeeding  by  purchase  or  otherwise  to  the  interests,  rights,  and  title  of  successors 
to  homesteac's,  or  to  the  right  to  have  homesteads  set  apart  to  them,  as  in  this 
chapter  provided,  have  all  the  rights  and  benefits  conferred  by  law  on  the  persons 
whose  interests  and  rights  they  acquire. 

History:  Enacted  March  11, 1872;  amended  April  16, 1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.)y  p.  89;  repealed  hy  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  214,  act  held  unconstitutional,  see  historyp  S  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Devisees  of  successor  to  homestead. 

3.  Effect  of  conveyance  by  widow. 

4.  Entire  interest  must  be  acquired. 

5.  Entry  of  order  setting  apart  homestead  is 

not  necessary  to  pass  title. 

6.  Exemption— Extent  of. 

7.  Grantee  takes  at  termination  of  homestead. 

8.  ''Probate   homesteads'' — Section   not   appli- 

cable to. 

9.  Same — Bight  to  cannot  be  conveyed — Cessa- 

tion of  right. 

10.  Quitclaim  deed  of  widow  after  death  of  hus- 

band. 

11.  Widow  individually  cannot  convey. 

1.  APPLIBD,  CITED,  CONSTRUED,  RB- 
FBRRED  TO,  etc.,  In:  Estate  of  Moore,  57  Cal. 
437,  443.  444  (construed);  Phelan  vs.  Smith,  100 
Cal.  158.  166,  34  Pac.  Rep.  667  (referred  to);  Mc- 
Harry  vs.  Stewart  (Cal.  Dec  30,  1893),  36  Pac. 
Rep.  141  (construed):  Dickey  vs.  Gibson,  118 
Cal.  26,  31,  45  Pac.  Rep.  15  (cited);  Estate  of 
Fath,  132  Cal.  609,  612.  618.  64  Pac  Rep.  996 
(construed);  Bank  of  Woodland  vs.  Stephens, 
144  Cal.  659,  662.  79  Pac.  Rep.  379  (construed); 
Estate  of  McCarthy.  1  Cal.  App.  467,  470,  88 
Pac.  Rep.  636  (referred  to). 

2.  DEVISEES  OF  SUCCESSOR  TO  HOIklB- 
STEAD  are  entitled  to  benefits  and  advan- 
tagres  conferred  by  this  section. — ^Estate  of 
Fath,  132  Cal.  609,  613,  64  Pac  Rep.  995. 

8.     EFFECT  OF  CONVEYANCE  BY  TVIDOIV. 

— Whether  settiner  apart  as  homestead  prop- 
erty which  has  been  conveyed  by  widow  has 
effect  of  defeating  title  so  conveyed,  or  only 
to  hold  It  in  abeyance,  not  decided. — Phelan  vs. 
Smith,  100  Cal.  158,  171,  84  Pac.  Rep.  667. 

4.  ENTIRE  INTEREST  MUST  BE  AC- 
<IUIRED. — Provisions  of  this  section  defining 
rights  of  successors  by  purchase  to  homesteads, 
relate  only  to  such  purchasers  as  have  suc- 
ceeded tO'  rights  of  all  persons  entitled  to 
homestead,  and  has  no  application  where  party 
has  succeeded  to  right  of  one  only  of  such  per- 
sons.—Phelan  vs.  Smith,  100  Cal.  168,  171,  34 
Pac  Rep.  667. 

5.  ENTRY  OF  ORDER  SETTING  APART 
HOMESTEAD  IS  NOT  NECESSARY  TO  PASS 
TITIiEy  and  therefore  conveyance  of  wldow^ 
after  rendition  but  before  entry  of  order  is 
valid.— Otto  vs.  Long,  144  Cal.  144,  146,  77  Pac. 
Rep.  885. 


6.  EXEMPTION — ^Extent  of. — ^Persons  suc- 
ceeding "by  purchase  or  otherwise"  to  title  of 
successor  to  homestead,  hold  property  under 
same  exemption  as  did  person  to  whose  inter- 
est they  succeeded,  and  therefore  such  property 
is  exempt  from  sale  under  execution  for  debt 
Incurred  by  owner  of  homestead. — Estate  of 
Fath,  132  Cal.  609,  612,  64  Pac  Rep.  995. 

7.  GRANTEE  TAKES  AT  TERMINATION 
OF  HOMESTEAD. — Grantee  of  surviving  spouse 
takes  all  interest  in  estate  of  such  survivor, 
but  subject  to  power  of  court  to  set  apart 
homestead.  Obvious  intent  of  this  section  is  to 
confirm  to  purchasers  of  estate  all  rights  and 
interests  which  grantor  had  or  could  enjoy 
subject  to  homestead  right,  and  at  termination 
of  homestead  unencumbered  estates.  The 
words  "successors  to  homesteads"  certainly  Im- 
ply this.— McHarry  vs.  Stewart  (CaL  Dec  80. 
1898),  36  Pac  Rep.  141. 

8.  <a>ROBATE  HOMESTEADS'*— Sectton  mot 
applicable  to. — ^This  section  has  no  application 
to  probate  homesteads. — Estate  of  Moore,  67 
Cal.  437,  446. 

9.  Right  to  esBBOt  he  conTeyed-'CcMUitioB 
of  right. — Section  applies  only  to  homesteads 
declared  in  lifetime  of  deceased  and  not  to 
homesteads  to  beset  apart  by  probate  court. 
The  right  to  apply  for  homestead  cannot  be 
conveyed  and  should  widow  die  before  making 
ap]>lication  or  lose  her  status  by  remarriage 
right  to  make  application  is  gone. — Estate  or 
Moore,  57  Cal.  437,  443. 

10.  aurrCLAIM  DEED  OF  WIDOIT  AFTER 
DEATH  OF  HUSBAND  does  not  prevent  court 
setting  apart  as  homestead  portion  of  property 
therein  described. — Estate  of  Moore,  67  Cal.  487, 
442. 

11.  WIDOW  INDIVIDUALLY  CANNOT  CON- 
VEY away  or  waive  rigfit  to  homestead. — Phe- 
lan vs.  Smith,  100  Cal.  168,  168,  84  Pac  Rep. 
667. 

As  to  conveyaiiee  of  homeotead  In  general, 
see  monographic  note  66  Am.  Dec.  482. 

As  to  devolatton  of  title  to  homestead  and 
rights  of  sarvlvlng  aponse  and  minor  children, 
see  ante  88  1466,  1468,  1474  and  notes. 

As  to  exemption  of  homestead  and  extension 
of  the  right  to  devisees  and  grantees,  see  ante 
8  1474  and  note  pars.  21,  22. 

As  to  title  of  grantee  of  snrvlTor  to  home- 
/■tead,  see  ante  8  1474  and  note  par.  28. 


§1486.    CERTIFIED  COPIES  OF  CERTAIN  ORDERS  TO  BE  RECORDED. 
A  certified  copy  of  every  final  order  made  in  pursuance  of  this  article,  by  which 
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a  report  is  confirmed,  property  assigned,  or  sale  confirmed,  must  be  recorded  in 
the  oflSee  of  the  recorder  of  the  county  where  the  homestead  property  is  situated. 

History:  Enacted  March  11,  1872;  repealed  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  21^  aet  held  unconstitutional,  see  history^ 
S5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Provision  directoiy  only. 

1.  APPLIED,  CITBD,  OONSTRUB3D, 
FBBREU)  TO.  etc,  in:  Bank  of  Woodland  vs. 
Stephens,  144  Cal.  669,  662,  79  Pac  Rep.  879 
(referred  to);  Estate  of  McCarthy,  1  CaL  App. 
4t7»  470,  82  Paa  Rep.  685  (referred  to). 


9.     PROVISION  DIRBOTORY  ONLY.—Failure 

to  record  order  setting  apart  homestead  does 
not  render  It  void  or  Ineffectual.  Provision  for 
recording  Is  directory  and  not  necessary  part 
of  process  of  creating  probate  homestead. — Otto 
vs.  Long,  144  Cal.  144,  147,  77  Pac  Rep.  886. 

Aji  to  recordlni;  deerce  relative  to  homestead, 
see  post  8  1719. 


CHAPTER  VI. 

OF   CLAIMS   AGAINST    THB    BSTATB. 


9  1490.    Kotice  to  creditors.  S  1502. 

1 1491.    Tune  expressed  in  the  notice. 

9 1492.    Copy  and  proof  of  notice  to  be  Hied  and      S  1503. 

order  made.  §  1504. 

§  1493.     Time   within   which   claims   against   an      S 1505. 

estate  must  be  presented. 
9 1494.    Claims  to  be  sworn  to,  and  when  allowed,      S  1506. 

te  bear  same  interest  as  judgments. 

5 1495.  Superior  judge  may  present  claim,  and      S  1507. 

action  thereon. 

5 1496.  Allowance  and  rejection  of  claims.  8  1508. 
S  1497.     Approved  claims  or  copies  to  be  filed. 

Claims  secured  by  Uens  may  be  de-      S  1509. 

scribed.    Lost  claims.  §  1510. 

9 1498.     Rejected  claims  to  be  sued  for  within      §  I5II4 

three  months. 
9  1499.    Claims  barred  by  statute  of  limitations.      9  1512. 

When  and  whom  judge  may  examine.      9  1513. 
9 1500.    Claims  must  be  presented  before  suit.  9  1514. 

9150L    Time  of  limitation. 


Claims  in  action  pending  at  time  of  de- 

cease. 
Allowance  of  claim  in  part. 
Effect  of  judgment  against  executor. 
Execution  not  to  issue  after  death.     If 

one  is  levied  the  property  may  be  sold. 
What  judgment  is  not  a  lien  on  real 

property  of  estate. 
May  refer  doubtful  claims.     Effect  of 

referee's  allowa'nce  or  rejection. 
Trial  by  referee,  how  confiirmed  and  its 

effect. 
Liability  of  executor,  etc.^  for  costs. 
Claims  of  executor,  etc,  against  estate. 
Executor   neglecting   to   give   notice   to 

creditors,  to  be  removed. 
Executor  to  return  statement  of  claims. 
Payment  of  interest-bearing  claims. 
Manner  of  closing  estates  when  claims 

are  unpaid  and  claimant   cannot  be 

found. 


§1490.  NOTICE  TO  OBEDITOBS.  Every  executor  or  administrator  must, 
immediately  after  his  appointment,  cause  to  be  published  in  some  newspaper  of 
the  county,  if  there  be  one,  if  not,  then  in  such  newspaper  as  may  be  designated 

by  the  court,  a  notice  to  the  creditors  of  the  decedent,  requiring  all  persons  hav- 

« 

ing  claims  against  him  to  exhibit  them,  with  the  necessary  vouchers,  to  the  executor 
or  administrator,  at  the  place  of  his  residence  or  business,  to  be  specified  in  the  ' 
notice.    Such  notice  must  be  published  as  often  as  the  judge  or  court  shall  direct, 
bnt  not  less  than  once  a  week  for  four  weeks. 

[Additional  notice.]  The  court  or  judge  may  also  direct  additional  notice  by 
publication  or  posting.  In  case  such  executor  or  administrator  resigns,  or  is 
removed,  before  the  time  expressed  in  the  notice,  his  successor  must  give  notice 
only  for  the  unexpired  time  allowed  for  such  presentation. 

History:  Enacted  March  11,  1872,  S  128  Probate  Act  as  amended  May  20, 
1861,  Stats.  1861,  p.  636,  §  38;  amended  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  214,  act  held  unconstitutional,  see  history,  §  5  ante. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Additional  notice — Time  of  ordering, 

4.  Designation  of  time  for  publication. 

5.  Same — Order  need  not  provide  number  ot 

times. 

6.  Same — Order  fixes  time — ^Premature  publi- 

cation. 

7.  Effect  of  insufficient  notice. 


8.  Estate  set  apart  to  widow— Notice  not  re- 

quired. 

9.  Fraud   in   publication — ^Pleading   cause   of 

action. 

10.  Newspaper  not  to  be  named  by  judge — Ex- 

ception. 

11.  Place  of  presentation — Of&ce  of  attorney. 

12.  Presentation  of  claim  prior  to  publication. 
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1.  APPLIED,  CITED,  CONSTRIHESD,  RE- 
FERRED TO,  etc. — 1.  Code  sectloit. — Janin  vs. 
Browne,  69  Cal.  37,  48  (applied);  Estate  of 
Swain,  67  Cal.  637,  689,  8  Pao.  Rep.  497  (referred 
to) ;  Bollinser  vs.  Manning,  79  Cal.  7,  12,  21  Pac. 
Rep.  376  (construed);  Wise  vs.  Williams,  88  Cal. 
80,  83,  26  Pao.  Rep.  1064  (applied);  Johnston 
vs.  Superior  Court,  106  Cal.  666,  668,  89  Pac. 
Rep.  36  (construed);  Paterson  vs.  Schmidt,  111 
Cal.  467,  468.  44  Pac.  Rep.  161  (referred  to); 
Hensley  vs.  Superior  Court,  111  Cal.  641,  642. 
44  Pac.  Rep.  232  (construed);  Tynan  vs.  Kerns, 
119  Cal.  447,  450,  51  Pac.  Rep.  698  (referred  to); 
Brouse  vs.  Law,  127  Cal.  152,  168,  69  Pac.  Rep. 
884  (construed);  Estate  of  Wilson,  147  Cal.  108, 
110,  81  Pac.  Rep.  813  (applied). 

2.  Sane — ^Probate  Aet  I  U8. — Fallon  vs.  But- 
ler, 21  Cal.  24,  81  (cited);  Ournee  vs.  Maloney, 
88  Cal.  85,  87  (applied);  Estate  of  Crosby,  66 
Cal.  674,  682  (cited). 

As  to  manner  of  publleatioay  see  post  1 1706 
and  note. 

As  to  removal  of  ezeentor  for  fallnre  to  gtr^ 
notice  to  creditors,  see  post  §  1611  and  note. 

As  to  property  of  decedent  beinjr  charareable 
n-ltb  payment  of  his  debts  and  marshalinjr  of 
assets  for  that  purpose,  see  KERR'S  CYC.  CIT. 
CODE  §  1368  et  seq.  and  notes. 

As  to  recovery  by  creditor  on  bond  of  exeen* 
tor  or  administrator  when  he  has  failed  to  stvo 
notice  to  creditors,  see  post  §  1660. 

5.  ADDITIONAL  NOTICE— Time  of  ordering* 

— Additional  notice  cannot  be  ordered  after 
notice  first  ordered  has  been  griven  and  time  to 
present  claims  thereunder  has  expired,  as  effect 
of  such  order  would  be  to  extend  time  for  pres- 
entation of  claims.  Court  might  have  ordered 
additional  notice  at  time  of  making  order,  or  at 
any  time  before  expiration  of  time  thereby 
prescribed,  or  when  proof  of  publication  was 
presented  court  could  have  determined  publi- 
cation did  not  give  notice  to  creditors,  and  it 
would  then  have  been  its  duty  to  order  notice 
to  be  given,  as  though  no  previous  attempt  to 
do  so  had  been  made,  in  which  case  time  to 
present  claims  would  commence  to  run  only 
from  giving  of  new  notice. — Johnston  vs.  Su- 
perior Court,  106  Cal.  666.  668,  89*  Pac.  Rep.  86. 

4.  DESIGNATION  OF  TIME  FOR  PRESEN- 
TATION.— Judge  in  first  instance  does  no  more 
than  direct  publication  of  notice.  He  does  this 
without  knowledge  of  actual  value  of  estate. 
Administrator  is  required  to  publish  notice 
for  length  of  time  directed,  calling  upon  all 
persons  having  claims  against  him  to  exhibit 
their  claims,  with  necessary  vouchers,  at  his 
place  of  residence  or  business,  as  specified  in 
the  notice,  and  must  prescribe  time  limit  within 
which  such  claims  must  be  presented.  If 
estate  exceed  |10,000  in  value,  he  is  to  call 
upon  claimants  to  present  their  claims  within 
ten  months  of  date  of  first  publication.  If  estate 
be  less  than  $10,000,  then  to  present  them 
within  four  months.  While  executor  or  admin- 
istrator is  called  upon  to  designate  the  time, 
his  designation  is  not,  of  course.  Judicial  deter- 
mination of  value  of  estate,  and  is  binding 
upon  no  claimant  if  It  be  not  time  prescribed 
by  law  according  to  value  of  estate. — Estate 
of  Wilson,  147  Cal.  108,  110,  81  Pac.  Rep.  818. 

6.  Order  need  not  provide  nnmber  of  times. 


— ^While  not  wholly  free  from  ambiguity,  it  fci 
sufficiently  clear  that  meaning  of  this  section 
is  that  only  In  those  Instances  where  court, 
in  its  discretion!  by  reason  of  ctrcumstancea, 
deems  It  proper  to  require  more  extended  pub« 
lication  than  minimum  required  by  statute,  is 
it  necessary  to  specify  time  of  publication  In 
order.  In  all  other  instances,  order  may  be 
silent  In  that  respect,  and  when  it  is  so,  publi> 
cation  of  notice  thereunder,  not  less  than 
minimum  number  of  times  required  by  section, 
is  compliance  with  law,  and  constitutes  legal 
notice  to  creditors.  What  is  said  in  Wise  vs. 
Williams,  88  Cal.  30,  26  Pac.  Rep.  1064,  sug- 
gesting different  construction  of  section,  was 
not  pertinent  to  question  then  before  court, 
and  therefore  obiter. — Hensley  vs.  Superior 
Court,  11  Cal.  641,  642,  44  Pac.  Rep.  282. 

6.  Order  fixes  time — Premature  pnbllcntloB. 

— The  legal  period  of  publication  of  notice  to 
creditors  Is  to  be  fixed  by  Judge,  and  until  he 
acts,  it  cannot  be  known  whether  period  of 
publication  will  exceed  statutory  minimum  or 
not.  Without  an  order  therefor,  there  can  be 
no  legal  period  of  publication^  and  consequently 
no  valid  publishing,  and,  therefore,  publica- 
tions made  prior  to  making  of  order  cannot 
be  considered  in  determining  whether  due  no- 
tice has  been  given. — ^Wise  vs.  Williams,  88 
Cal.  80,  88,  26  Pac.  Rep.  1064. 

See  Hensley  vs.  Superior  Court,  111  Cal.  641, 
44  Pac.  Rep.  282;  Estate  of  Wilson.  147  Cal. 
110,  81  Pac.  Rep.  818. 

7.  EFFECT  OF  INSUFFICIENT  NOTICE 
would  be  only  to  extend  time  for  presentation 
of  claims  until  proper  notice  be  given. — Pitte 
vs.  Shipley,  46  Cal.  164,  161. 

8.  ESTATE  SET  APART  TO  WIDOTIT— No- 
tice not  required. — ^Notice  to  creditors  is  not 
required  to  be  given  where  inventory  shows 
estate  to  be  of  value  less  than  |1600,  and  it  Is 
set  apart  to  widow. — Estate  of  Palomares,  63 
CaL  402;  Estate  of  Atwood,  127  Cal.  427.  430, 
69  Pac.  Rep.  770. 

•.  FRAUD  IN  PUBLICATION— Pleading— 
Cause  of  action. — In  action  to  annul  proceed- 
ings in  matter  of  estate  of  decedent  by  which 
due  notice  to  creditors  was  decreed  to  have 
been  given  and  homestead  and  balance  of 
property  set  apart  as  being  in  value  under 
11600,  and  administrator  discharged,  upon 
ground  that  administrator  was  guilty  of  fraud 
in  misstating  value  of  property,  and  having 
same  misstated  in  Inventory  and  appraise- 
ment, and  in  publication  of  notice  to  creditors, 
complaint  is  insufficient,  in  any  event,  if  it  fail 
to  allege  that  plaintiff  had  no  knowledge  of 
death  of  decedent  or  of  filing  of  Inventory, 
for  having  such  knowledge  put  plaintiff  in 
possession  of  fact  around  which  all  alleged 
fraud  revolved,  that  is,  misstatement  of  value 
of  property,  and  having  such  knowledge,  plain- 
tiff had  an  adequate  remedy  by  petition  to 
probate  court  at  any  time  before  final  closing 
of  estate,  and  having  failed  to  avail  himself 
of  such  remedy,  equity  will  not  Interfere. — 
Tynan  vs.  Kerns,  119  CaL  447,  460,  61  Pac.  Rep. 
698. 

10.  NEWSPAPER  NOT  TO  BE  NAKED  BT 
JUDGE — ^Exception. — Publication  of  notice  to 
ersdltora   Is   function   which   statute   declares 
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shall  be  performed  by  executor  or  administra- 
tor like  any  other  duty  imposed  upon  that  offi- 
cer, unless  some  restriction  Is  placed  upon 
him,  manner  and  mode  of  Its  performance  is. 
In  first  Instance,  to  be  determined  by  him. 
Provision  that  if  there  Is  no  newspaper  pub- 
lished In  county,  court  Is  to  designate  news- 
paper in  which  notice  is  to  be  published. 
Implies  that  power  of  court  to  desigrnate  paper 
exists  only  in  case  specified.  Nor  does  pro- 
▼Islon  for  requiring  additional  notice  give  to 
judsre  power  to  specify  paper  in  which  it  shall 
ba  published,  but  means  that  order  might  di- 
rect publication  with  grreater  frequency,  or  for 
longer  period  than  once  a  week  for  four  weeks. 
— Brouse  vs.  Law,  127  Cal.  162,  168,  69  Pac.  Rep. 
384. 

U.    PUiCa  FOB  PRBSBSNTATION^Ofiice  €»f 


attorney. — Declaration  that  notice  to  creditors 
must  require  claims  presented  to  executor  or 
administrator  at  place  of  his  residence  or  busi- 
ness to  be  specified  in  notice,  should  be  con- 
strued to  Include  place  where  administrator 
transacts  business  of  estate,  though  he  may 
be  engaged  in  transacting  some  other  kind  of 
business  elsewhere.  To  hold  otherwise,  would 
often  render  it  quite  inconvenient  for  creditors 
to  present  their  claim  at  all,  and  notice  re- 
quiring presentation  of  claims  to  be  made  at 
office  of  administrator's  attorney,  same  being 
specified  as  his  place  for  transacting  business 
of  estate,  is  sufficient. — ^Bollinger  vs.  Manning, 
79  Cal.  7,  10,  21  Pac  Rep.  875. 

12.  PRBSSBNTATION  OF  CLAIM  PRIOR  TO 
PUBLICATION  of  notice  to  creditors  Is  valid. — 
Janln  vs.  Browne,  69  Cal.  S7,  48. 


§  1491.  TIME  EXPBESSED  IN  THE  NOTICE.  The  time  expressed  in  the 
notice  must  be  ten  months  after  its  first  publication  when  the  estate  exceeds  in 
value  the  sum  of  ten  thousand  dollars^  and  four  months  when  it  does  not. 

History:  Enaeted  March  11,  1872;  amended  by  Code  Oommission,  Act  Mareh 
8,  1901,  Stats,  and  AnMts.  1900-1,  p.  214,  act  held  uneonstitntional,  see  history^ 
§5  ante. 


1, 2.  AppKed,  dted,  eonstmed,  referred  to. 
3,4.  Pleading — Time  of  presentation  of  elaim. 
5.  Value — By   whom,    when,    and    how    deter- 
mined. 

1.  APPLIIBD,  CITED,  CONSTRVBSD,  RB- 
FBRRBD  TO,  etc. — 1.  Code  •««tioii.~Janin  vs. 

Browne,  69  Cal.  87,  43  (referred  to);  Wise  vs. 
HoflTSJi,  77  Cal.  184,  187,  IS  Pac.  Rep.  278  (re- 
ferred to);  Wise  vs.  Williams,  88  Cal.  SO,  82,  25 
Pac.  Rep.  1064  (referred  to);  Johnston  vs. 
Superior  Court,  106  Cal.  666,  668,  89  Pac.  Rep. 
86  (construed);  Paterson  vs.  Schmidt,  111  Cal. 
467,  468,  44  Pao.  Rep.  161  (construed);  Consoli- 
dated Nat.  Bank  vs.  Hayes,  112  CaL  76,  81,  44 
Pac  Rep.  469  (referred  to);  Tynan  vs.  Kerns, 
119  Cal.  447,  461,  61  Pac.  Rep.  698  (referred  to) ; 
Estate  of  Wilson,  147  CaL  108,  110,  81  Pao.  Rep. 
813  (referred  to). 

X  Stau9 — X  Praetlco  Act  I  U9« — Qurnee  vs. 
ICaloney,  88  C^.  86,  87  (referred  to). 

As  to  order  for  pnblleatlon  of  motleo  and  flz« 
lair  tiBBC  thereof,  see  ante  1 1490  and  note. 

5.  PIjBADINO — Time  of  preseatatlOB  of 
dalB. — ^Allegration  in  action  on  rejected  claim 
that  it  was  presented  within  ten  months  from 
date  of  first  publication  of  notice  to  creditors 
and  reference  to  copy  of  claim  with  verifica- 
tion and  indorsements  thereon  attached  to 
complaint  is  sufllcient  averment  of  presenta- 
tion of  claim. — Janin  vs.  Browne,  69  Cal.  87,  42. 

4.  Alleeration  that  claim  was  presented 
within  ten  months  from  first  publication  of 
notice  to  creditors  is  sufficient  as  against  gren- 
•ral  demurrer,  although  it  might  appear  on 
trial  that  it  was  barred  for  failure  to  present 
within  four  montl^s. — Wise  vs.  Hogan,  77  Cal. 
184,  188,  19  Pac.  Rep.  878. 

6.  TAIjUIB— By  whom*  irhen,  and  hoir  deters 
-From  faot  that  notice  to  creditors  must 


bo  published  immediately  after  executor  or 
administrator  is  appointed,  and  that  he  has 
three  months  within  which  to  return  inventory 
and  appraisement,  it  is  plainly  observable 
that  law  does  not  contemplate  that  executor 
or  administrator  shall  obtain  Information  from 
appraisement  for  purpose  of  fixing  time  speci- 
fied in  notice  in  which  creditors  may  present 
their  claims.  It  would  seem,  therefore,  that 
executor  or  administrator  must  for  himself 
and  at  his  own  risk,  investigate  and  determine 
value  of  estate  for  purpose  of  determining  the 
time  in  which  creditors  may  appear  and  pre- 
sent their  claims,  and  wrong  determination  of 
that  fact  by  him  may  often  result  in  serious 
consequences,  for  his  decision  is  in  no  sense 
Judicial,  and,  therefore,  not  binding  and  con- 
clusive upon  creditors.  The  law  says  when 
estate  is  of  greater  value  than  110,000,  not 
when  administrator  determines  its  value  to  be 
greater,  notice  shall  be  for  ten  months.  It  is 
fact,  and  not  executor's  or  administrator's  de- 
termination of  fact,  that  is  controlling.  The 
law  gives  creditors  certain  rights  and  no  ex- 
ecutor or  administrator  by  giving  four  months' 
where  he  should  have  given  ten  months'  notice, 
can  in  any  way  deprive  creditors  of  those 
rights,  and,  therefore,  where  trial  court  has 
determined  estate  to  be  of  greater  value  than 
110,000,  claim  should  be  allowed,  although  no- 
tice specifies  four  months,  and  claim  was  not 
presented  until  after  expiration  of  such  time. 
Had  decree  of  due  publication  been  entered  by 
probate  court  prior  to  presentation  of  claim, 
possibly  such  would  be  bar  to  investigation  as 
to  value  of  estate  when  first  publication  was 
made  and  such  question  may  have  been  con- 
cluded by  decree  declaring  sufficient  publica- 
tion.—Paterson  vs.  Schmidt,  111  Ca,L  467,  468, 
44  Pac.  Rep.  161. 


§  1482.    COPY  AND  PBOOF  OF  NOTICE  TO  BE  FILED  AND  OBDEB  MADE. 

After  tbe  notice  is  given,  as  required  by  the  preceding  section,  a  copy  thereof,  with 
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the  affidavit  of  due  publication^  or  of  publication  and  posting,  must  be  filed,  and 
upon  such  affidavit  or  other  testimony  to  the  satisfaction  of  the  court,  an  order 
or  decree  showing  that  due  notice  to  creditors  has  been  given,  and  directing  that 
such  order  or  decree  be  entered  in  the  minutes  and  recorded,  must  be  made  by  tlie 
court. 

•  History:     Enacted  March   11,   1872,  re-enactment  of   8120  Probate  Act  as 

amended  May  20,  1861,  Stats.  1861,  p.  637;  amended  l^  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  215,  act  held  nnconstitutional,  see 
history^  S  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Best  evidence  of  publication. 

3.  Character  and  form  of   notice  determined- 

Designation  of  paper. 

4.  Mandamus  will  lie  to  compel  entry  of  decree. 

5.  Time  of  making  decree — Practice— Evidence. 

6.  Vacating  order — Effect  of. 

1.  APPLIED,  CITBD,  CON8TRUBD,  RB- 
FBRRED  TO,  etc.,  in:  Hensley  vs.  Superior 
Court,  111  Cal.  541.  648,  44  Pac  Rep.  232  (ap- 
plied); Estate  of  Wilson,  147  Cal.  108,  110»  81 
Pac.  Rep.  813  (referred  to). 

As  to  affidttTlt  of  publication,  see  post  §8  2010, 
2011  and  notes. 

X     BEST    EVIDENCn    OF    PUBLICATION^— 

Affidavit  of  publication  is  prima  facie  evidence 
only,  and  the  newspaper  itself  is  certainly 
more  satisfactory  evidence  of  its  contents  than 
any  affidavit  would  be.  Nor  Is  decree  estab- 
lishlngr  notice  to  creditors  conclusive,  where 
an  Inspection  of  files  of  paper  Itself  contradicts 
affidavit  and  shows  an  insufficient  publication 
of  notice. — ^Wise  vs.  Williams,  88  Cal.  30,  38,  86 
Pac.  Rep.  1064. 

8.  CHARACTER  AND  FORM  OF  NOTICE 
DETERMINED — ^Dcslsrnation  of  paper. — Upon 
application  for  declaring  due  notice  to  creditors 
be  given,  court  will  examine  character  of  pub- 
lication that  has  been  made,  and  if  it  then  de- 
termine that  its  character  and  form  have  been 
such  as  not  to  give  sufficient  notice,  it  will 
refuse  to  make  the  decree,  but  this  power  does 
not  confer  upon  it  power  to  designate  in  its 
origrinal  order  newspaper  in  which  notice  shall 
be  published. — Brouse  vs.  Law,  127  Cat.  162,  164, 
59  Pac.  Rep.  384  (Beatty,  C.  J.,  dis.). 

4.  MANDAMUS  TITILL  LIE  TO  COMPEL 
ENTRY  OF  DECREE  establishing  due  notice 
to  creditors  where  there  is  no  question  but 
what   such   notice   has   been   actually   given. — 


Hensley  ts.  Superior  Court,  111  Cal.  641,  648, 
44  Pao.  Rep.  288. 

5.  TIME  OF  MAKING  DECREE— Practice — 
Evidence* — This  section  contemplates  adminis- 
trator may  obtain  decree  establishing  due  no- 
tice after  it  has  in  fact  been  given  by  present- 
ing and  filing  copy  thereof  with  affidavit  ^' 
due  publication,  and  upon  production  of  sucli 
other  testimony  as  may  be  satisfactory  to 
court.  While  in  practice  such  decrees  are 
taken  almost  as  matter  of  course,  upon  presen- 
tation and  inspection  of  statutory  proofs,  it 
may  sometimes  happen  that  question  of 
value  of  estate  is  an  exceedingly  close  one, 
and  that  valuable  rights  may  depend  upon  an 
exact  determination  of  value.  It  is  not  incum- 
bent, therefore,  upon  trial  Judge  to  make  his 
decree  at  haphazard,  nor  upon  partial,  and 
what  may  prove  subsequently  to  be  most  un- 
satisfactory, proof.  The  wisest  course  to  pursue 
in  such  case  might  well  be  to  wait  until  time 
for  distribution  has  arrived,  when  all  parties 
are  regularly  before  court,  and  value  of  estate 
can  be  accurately  determined. —Estate  of  Wil- 
son, 147  Cal.  108,  110,  81  Pac.  Rep.  318. 

6.  VACATING  ORDER— Effect  of  .—Order  va- 
cating decree  establishing  notice  to  creditors 
reciting  that  estate  was  of  value  more  than 
$10,000,  is  in  no  sense  a  Judgment  upon  facts 
so  as  to  constitute  res  Judicata  between  parties, 
and  has  no  efTect  except  to  clear  way  for  prop- 
er determination  of  disputed  point,  recital  and 
mention  not  being  necessary,  and,  therefore, 
mere  surplusage.  In  effect  order  but  reserves 
determination  of  matter  until  time  for  distribu- 
tion, at  which  time  it  might  be  made  clearly 
to  appear  that  estate  was  and  always  had  been 
of  less  value  than  1 10,000. — Estate  of  Wilson, 
147  Cal.  108,  111,  81  Pao.  Rep.  818. 


§  1493.  TIME  WITHIN  WHICH  CLAIMS  AGAINST  AN  ESTATE  MUST  BE 
PRESENTED.  All  claims  arising  upon  contracts,  whether  the  same  be  due,  not 
due,  or  contingent,  must  be  presented  within  the  time  limited  in  the  notice,  and 
any  claim  not  so  presented  is  barred  forever;  provided,  however,  that  when  it  is 
made  to  appear  by  the  affidavit  of  the  claimant,  to  the  satisfaction  of  the  court,  or 
a  judge  thereof,  that  the  claimant  had  no  notice  as  provided  in  this  chapter,  by 
reason  of  being  out  of  the  state,  it  may  be  presented  at  any  time  before  a  de- 
cree of  distribution  is  entered. 

History:     Enacted  March  11,  1872^  substantial  re-enactment  of  §130  Probate 
Act  as  amended  February  7,  1860,  Stats.  1860,  p.  17,  §  1 ;    amended  March  24, 
1874,  Code  Amdts.  1873-4,  p    364;    April  16,  1880,  Code  Amdts.  1880  (C.  C.  P. 
pt.),  p.  89. 


' 
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1,2.  Applied,  cited,  construed,  referred  to. 
3,4.  Absence  from  state — Construction  of  pro- 
vision. 

5.  Agreement  to  compensate  in  will — Claim 

must  be  presented. 

6.  Agreement   removing   bar   of   statute  of 

limitations. 
7,8.  Amendment  of  claim. 
9.  Assignment  of  whole  estate  as  less  than 

$1500. 
10.  Certainty  of  claim. 
U-15.  "Qaim"  and  "  demand  "—Definition. 

16.  Classes  of  claims — Distinction  between. 

17.  Commingled  property. 

18.  Construction  —  Statute    of    limitations-— 

Death  of  claimant. 
19,20.  Contingent  claim — ^What  is. 

21.  Same — Agreement    to    indemnify    party 

from  damage. 

22.  Same — Effect  of  presentation  and  allow- 

ance. 
28-25.  Same — Necessity  of  presenting. 

26.  Same — Time    of    presentation  —  Amend- 

ment of  law. 

27.  Contracts  of  deceased. 

28.  Deed  of  trust — Claim  for  money  secured 

by  need  not  be  presented. 

29.  Estoppel — Improper  presentation  is  not. 

30.  Same — Pleading. 

31.  Executory  contracts  of  deceased. 

32.  Expenses    of    administration — Attorneys' 

fees;  claim  not  necessary. 

33.  Expense   of   disposition  of  body  of  de- 

ceased. 
Si.  Extension  of  time — ^Executor  cannot  give. 

35.  Filing  claim  with  county  clerk — ^Not  suifi- 

cient. 

36.  Filing  of  claim  not  essential. 

37.  Foreclosure  of  mortgage  where  recourse 

to  other  property  is  waived. 

38.  Form  of  claim — Sufficient  statement— Bill 

of  particulars. 

39.  Fpneral  expenses — Claim  not  required. 

40.  Gratuitous  services. 

41.  Guarantee — Agreement  to  purchase  stock 

— Tender  not  necessary  before  claim. 

42.  Same — Continuing — ^Liability  of  estate. 

43.  Same — Not  due. 

44.  Same — On  sale  of  lands. 

45.  Knowledge  of  executor. 

46.  Legal  owner  of  claim  should  present  it. 

47.  Mortgager  for  benefit  of  deceased — Claim 

of. 

48.  Oral  evidence  of  claim  to  property. 

49.  Partnership— Settlement  of  affairs  neces- 

sary before  claim. 

50.  Partnership  debt  need  not  be  presented. 

51.  Purpose  of  law. 
52,53.  Set-off— Bight  of. 

54.  Statement    of    balance   struck   upon   ac- 
count. 
55,56;  Statute   of   limitations  —  Effect   of   pre- 
senting claim. 

57.  Same — Suspension  of. 

58.  Surety  of  deceased — Claim  oontingent  if 

not  paid. 

59.  Surety  of  deceased  not  affected. 

60.  Taxes — Necessity  of  claim  for. 
61-63.  Trust  funds — When  claim  necessary. 

64.  Same— Application — ^Limitation    of     see- 
tion  does  not  apply. 


65, 66.  Same — Commingled    funds — Interest. 

67.  Same— In  hands  of  deceased  executor. 

68.  Same — Money  deposited  in  bank. 

69.  Same — Bank  of  claim. 

70.  Vendor's  lien  is  not  waived  by  presenta- 

tion. 

71.  Voluntary  payment  of  debt  of  deceased. 

72.  Waiver  of  presentation  of  claim  cannot  be  f 


made. 
73.  Withdrawal  of  claim — Devisee  may  make. 

1.     APPLIE3D,     CITED,     CONSTRUED,     RB- 
FBRRED  TO,  etc.— 1.  Code  section.— Marsh  vs. 

Dooley,   52   Cal.   232,   236    (applied);   Elliott   vs. 
Peck,  68  Cal.  84,  86  (cited);  Estate  of  Crosby, 
66   Cal.    674,    684    (cited);   Hibernia    Sav.    &    L. 
Soc.   vs.   Hayes,   66  Cal.    297,   299,    300,   302,   304 
(construed  and  applied);  Janin  vs.  Browne,  59 
Cal.  37,  48   (referred  to);  Nally  vs.  McDonald, 
66    Cal.    630,    631,    6    Pac.    Rep.    890    (applied); 
McKay  vs.  Joy  (Cal.  Feb.  19,  1886),  9  Pac.  Rep. 
940   (construed);  Rowland  vs.  Madden,  72  Cal. 
17,  18,  12  Pac.  Rep.  226,  870  (referred  to);  Wise 
vs.   Hoeran,   77   Cal.   184,   187,   19   Pac.  Rep.   278 
(referred  to);  Bollinger  vs.  Manniner*  79  Cal.  7, 
10,   21   Pac.   Rep.   876    (referred  to) ;   Roach  vs. 
Caraffa,  86  Cal.  486,  443,  26  Pac.  Rep.  22  (con- 
strued); Corson  vs.  Berson,  86  Cal.  438,  441,  26 
Pac.    Rep.    7    (applied);    An^rlo-Nevada    Assur. 
Corp.  vs.  Nadeau's  Executors,  90  Cal.  393,  396, 
27  Pao.  Rep.  302  (referred  to);  Estate  of  Hilde- 
brandt,  92  Cal.  433,   486,  28  Pac.  Rep.  486   (re- 
ferred to);  Tyler  vs.  Mayre.  96  Cal.  160,  167,  168, 
169,    27    Pac.    Rep.    160,    30    Id.    196    (applied): 
More  vs.  Calkins,  96  Cal.  436,  437,  438.  30  Pac. 
Rep.  688   (applied);  Verdier  vs.  Roach,  96  Cal. 
467,  470,  474,  476,  81  Pac.  Rep.  654  (construed); 
Hibernia  Sav.  &  L.  Soc.  vs.  Wackenreuder,   99 
Cal.   503,   606,   607,    34   Pac.   Rep.   219    (referred 
to);  Raskin  vs.  Robarts  (Cal.  Jan.  31,  1894),  35 
Pac  Rep.  763  (referred  to);  Bank  of  Suisun  vs. 
Stark,  106  Cal.   202,  204,  39  Pac.  Rep.   531    (re- 
ferred  to);   McOahey  vs.   Forrest,   109   Cal.    63, 
66,  41  Pac  Rep.  817  (referred  to) ;  Maddock  vs. 
Russell,  109  Cal.  417,  425,  42  Pac.  Rep.  189  (re- 
ferred to);  McOrath  vs.  Carroll,  110  Cal.  79,  83, 
42  Pac.  Rep.   466    (applied);   Consolidated  Nat. 
Bank  of  San  Diego  vs.  Hayes,  112  Cal.  75,  84, 
44  Pac  Rep.  469   (referred  to);  Hardin  vs.  Sin 
Claire,  115  Cal.  460,  464,  47  Pac.  Rep.  363   (ap- 
plied); Westbay  vs.  Gray,  116  Cal.  660,  664,   48  Pac. 
Rep.  800  (referred  to);  Morrow  vs.  Barker,  119 
Cal.  65,  66.  51  Pac  Rep.  12   (construed);  Bem- 
merly  vs.  Woodward,  124  Cal.  668,  574.  67  Pac. 
Rep.     661     (applied);   Etchas    vs.    Orena,     127 
Cal.     688,     692,     60     Pac.     Rep.     46     (applied); 
Estate  of  Turner,  128  Cal.  388,  392,  60  Pac.  Rep. 
967    (referred   to);   Thomason   vs.   Carroll,   132 
Cal.   148,    162,   64   Pac.   Rep.    262    (referred   to): 
Visalia  Sav.  Bank  vs.  Curtis,   135   Cal.   350,   67    i 
Pac    Rep.    329    (referred     to);     McGowan     vs. 
Jones,    142    Cal.    693,    76    Pac.    Rep.    603    (con- 
strued); McKay  vs.  Joy  (Cal.  Feb.  19,  1886),  9 
Pac.  Rep.  940  (construed  with  reference  to  sur- 
viving partner);  Verdier  vs.  Roach,  96  Cal.  467, 
469,  473.   81  Pac.  Rep.  664    (construed);  Estate 
of  Heeney    (Cal.   App.   May   15.    1906),   86    Pac. 
Rep.    842    (construed    and    applied   when    pay- 
ment on  mortgage  of  decedent  had  been  made 
by  heir  before  appointment  of  administrator). 


2.     Same— a.  Probate  Act  M80.— Pico   vs.   De 
la   Guerra,    18   Cal.    422,   427,   480    (construed); 
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Willis  vs.  Farley,  24  Cal.  490,  497.  498,  601 
(construed);  Gleason  vs.  White,  84  Cal.  258,  264 
(applied);  GFBsnee  v&  Mafamey,  S8  CaL  8S,  87 
(applied);  Sichel  vs.  CariUo,  42  CaL  498,  497. 
506  (referred  to);  People  vs.  Olvera,  43  CaL 
492,  494  (applied);  Schadt  vs.  Heppe.  45  CaL 
433,  436  (referred  to);  Harp  vs.  Calahan,  46  CaL 
222,  282  (referred  to). 

As  to  accooBtlnK  by  executors  and  adminis- 
trators, see  post  8  1622  et  seq.  and  notes. 

As  to  apolntment  of  attorney  to  represent 
creditors  In  certain  proceedings,  see  post  8  1718. 

As  to  cxecntor  forbidden  to  parcbaae  dalm 
asalnat  estate,  see  post  8  1617  and  note. 

As  to  executor  to  exhibit  statement  of  claims 
presented,  see  post  8  1622  and  note. 

As  to  executors  or  adntlnlstrators  to  produce 
and  file  Tonctaer%  see  post  88 1681,  1632  and 
notes. 

As  to  namlns  person  executor  not  dlscbarir- 
Ins  him  from  Just  dalm  due  deceased,  see  ante 
8  1447  and  note. 

As  to  necessity  of  presentation  of  mortsairo 
or  other  lien  on  homestead  as  claim  against 
estate,  see  ante  8  1476. 

As  to  payment  of  debts  of  estate  and  order 
thereof,  see  post  8  1648  et  seq.  and  notes. 

As  to  presentation  of  dalm  as  prerequisite 
to  commencement  of  action  against  estate,  and 
construction  and  applleatlon  of  this  section  in 
that  connection,  see  post  8  1600  and  note. 

As  to  presentation  of  claim  evidenced  by  bill, 
note,  etc.,  or  secured  by  lien  or  mortgage,  see 
post  8 1497  and  note;  see  also  Estate  of 
Heeney  (CaL  App.  May  15,  1906),  86  Pac  Rep. 
842. 

As  to  presentation  of  dalm  In  action  pending 
at  death  of  deceased,  see  post  8  1602  and  note. 

As  to  what  Is  claim  against  an  estate,  see 
Verdier  vs.  Roach,  96  CaL  467,  471,  81  Pao. 
Rep.  554,  where  authorities  are  collected  and 
reviewed. 

As  to  ifrhat  contracts  survive  and  must  be 
carried  out  by  executor,  see  Janin  vs.  Browne, 
69    CaL    37,    44,    46. 

As  to  ifrhen  executor  Is  personally  liable  for 
debts,  see  post  8  1612. 

8.  ABSENCE  FROM  STATES— Construction 
of  provision. — Provision  allowing  presentation 
of  claim  after  expiration  of  ten  months  from 
first  publication  of  notice  to  creditors  by  one 
who  had  no  notice  by  reason  of  being  out  of 
state  is  remedial  statute  which  must  be  con- 
strued liberally,  and,  when  meaning  is  doubt- 
ful, so  as  to  extend  remedy.  The  intent  of 
statute  is  that  claim  may  be  presented  at  any 
time  before  distribution  of  estate  provided 
creditor  had  no  notice  by  reason  of  having 
been  out  of  state,  and  proof  that  he  had  no 
such  notice  is  made  affidavit  of  claimant. 
The  notice  provided  is  publication  for  presen- 
tation of  claims  under  order  of  court  That 
claimant  returned  to  state  before  ten  months 
expired  can  make  no  difference,  for  law  had 
extended  time  by  his  being  absent  during  time 
of  publication.  It  will  not  be  presumed  that 
he  had  notice  immediately  upon  his  return  by 
publication  made  months  before,  and  if  he  had 
actual  notice  he  need  only  to  have  turned  to 
law  to  find  time  had  been  extended  in  his 
case.  Provision  that  claim  may  be  allowed  if 
it  appear  to  satisfaction  of  administrator  and 


Judge  that  claimant  had  no  notice,  etc.  do«« 
not  give  to  them  right  to  arbltrmrlly  say  tliey 
are  not  aatlsflod,  and.  therefore,  reject  claim. 
The  affidavit  must  make  such  showing  as 
would  satisfy  fair,  reasonable,  and  impartial 
mind,  and  that  is  all  that  is  required.  If  claim 
be  rejected  for  want  of  such  satisfactory  show- 
ing it  should  be  so  indorsed. — CuUerton  vs. 
Mead,  22  CaL  96,  98.  , 

4.     Statutory  requirements  of  notice  to  cred- 
itors  having   been   fully   complied   with    It    la 
binding  upon   all   the   world,   excepting   those 
expressly    mentioned    In     this    section.       The 
words  "as  provided  in  this  chapter**  are  used 
in  reference  to  substance  of  notice  and  not  to 
manner  of  its  publication.  If  in  truth  it  has  not 
been  properly  published  then  it  Is  void  as   to 
all   claimants.     But   in   contemplation   of    law 
only  those  claimants  who  by  reason  of  their 
absence  from  state  had  no  notice  as  provided 
in  this  chapter,  that  Is  to  say,  had  no  notice 
of    tinae    when    presentation    of    their    claims 
would  be  barred,  are  entitled  to  relief.   Statute 
was  never  designed  t»^-enable  man  absent  from 
state  but  one  day  during  four  weeks  of  publi- 
cation,  who   after   his   return   received   actual 
notice  of  fact  of  publication  with  ample  time 
in   which   to   present   his    claim,    to    take    ad- 
vantage of  its  remedial  provisions,  and  in  such 
case   it  could   not  in  any   event  be  said   that 
claimant   had   not   by    reason    of   his    absence 
from   state   failed   to   receive   notice   **a8   pro- 
vided  in    this   chapter,"    notice   in    any    event 
being     merely     statutory     instrumentality     of 
knowledge,    formal    process    emanating    from 
source  served  in  manner  prescribed  by  statute. 
Thus,  in  case  stated,  claimant  was  in  vastly 
better   position    than   many   another   who   had 
been  within  state  during  whole  time  of  publi- 
cation, and  yet  had  misfortune  never  to  have 
seen  or  heard  of  it — ^MacGowan  vs.  Jones,  142 
CaL  593,   694,  76  Pac.  Rep.   608. 

6.  AGRBBHBNT  TO  COllIFBNSATfi:  ON 
WILL — Claim  most  be  presented^ — it  action 
could  be  maintained  on  agreement  that  in 
consideration  of  services  to  be  rendered,  and 
which  are  claimed  to  have  been  rendered,  de- 
ceased would  compensate  plaintiff  by  making 
provision  in  wiU,  it  would  first  be  necessary 
to  present  claim  thereon  against  estate. — 
Etchas  vs.  Orena,  127  CaL  588,  692,  60  Pac 
Rep.  46. 

e.  AGRBBHBNT  RBBkOVINO  BAR  OF 
STATUTE  OF  LIMITATIONS*— Where  note  is 
barred  by  statute  of  limitations,  but  claim  It 
to  be  taken  out  of  statute  by  substitution  of 
new  obligation  In  its  place,  claim  must  be 
based  on  new  obligation,  and  not  on  note. — 
Estate  of  Sullenberger,  72  Cal.  549,  561,  14 
Pac.  Rep.  518;  Etchas  vs.  Orena.  127  CaL  588. 
598,  60  Pac.  Rep.  45. 

7.  AMBNDttBIfT  OF  CLAIM.— Whether  olalm 
against  estate  may  be  amended  under  pro- 
visions of  8  478  ante,  not  decided. — ^Estate  of 
Turner,  128  CaL  888,  898,  60  Paa  Rep.  967. 

8.  Claim  cannot  be  amended  In  matter  of 
substance  after  expiration  of  time  In  whloh 
claims  must  be  presented. — Estate  of  Sullen* 
berger,  72  CaL  649.  552.  14  Pac  Rep.  518; 
Etchas  vs.  Orena,  127  CaL  688,  698,  80  Pma 
Rep.  45. 
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tl  ASSIGPTMENT  OF  WHOLB  BSTATB  AS 
LESS  THAN  fl^SOO.— Where  estate  of  less  than 
11.500  in  value  Is  assigned  to  widow  under 
provisions  of  9  1469  ante,  no  notice  to  creditors 
Is  necessary,  and  therefore  it  is  not  necessary 
to  present  claim  before  bringing  action  to 
foreclose  liens  upon  such  property.  —  Browne 
vs.  Sweet,  127  Cal.  882,  835,   69   Pac  Rep.  7.74. 

!«.  CERTAINTY  OP  CLAIM^-Claim  for  cer- 
tain amount  agreed  by  deceased  to  be  paid 
at  time  of  sale  of  certain  property  is  not  void 
for  uncertaiatyt  because  it  contains  no  de- 
scription of  property  referred  to.  The  only 
necessity  for  any  reference  to  land  arose  out 
of  fact  that  claim  should  show  it  was  not 
barred  by  statute  of  limitations,  and  descrip- 
tion of  land  not  being  essential  to  that  fact, 
it  was  therefore  unnecessary  to  describe  it. — 
Thompson  vs.  Orena,  184  Cal.  26,  29,  66  Pao. 
Rep.  24. 

IL  'H^IiAIlf  AND  <a>EBIAND''  — DEFINI- 
TION« — These  words  as  used  in  several  pro- 
visions of  statutes  regarding  estates  of 
deceased  persons,  are  u^jn^ynonymously,  and 
tiave  reference  to  such  debts  or  demands 
against  decedent  as  might  have  been  enforced 
against  him  In  his  lifetime  by  personal  action 
for  recovery  of  money  upon  which  only  money 
Judgment  could  have  been  recovered. — Fallon 
vs.  Butler,  21  Cal.  24,  32;  Estate  of  McCaus- 
land.  52  Cal.   568,   577. 

12.  Word  "claim,"  as  used  In  statutes  re- 
garding settlement  of  estate  of  deceased  per- 
sons, is  broad  enough  to  Include  every  species 
of  charge  or  account  against  estate,  whether 
same  be  matter  of  record  or  not. — ElUssen  vs. 
Halleck,  6  Cal.  886.   898. 

18.  Word  **clalm"  Is  of  much  larger  import 
than  word  "debt,"  and  embraces  rights  of 
action  belonging  to  debtor,  beyond  those  which 
may  appropriately  be  called  debts,  but  how- 
ever broad  general  meaning  of  term  may  be^ 
we  must  look  to  any  certain  statute  to  ascer- 
tain sense  in  which  it  is  there  used.  From 
consideration  of  different  sections  of  acts  con- 
cerning settlement  of  estates  of  deceased  per- 
sons, when  construed  together,  as  well  as 
from  nature  and  reason  of  case,  words  "claim- 
ant" and  "claim"  are  there  used  as  synonymous 
with  "creditor"  and  "legal  demand  for  money 
to  be  paid  out  of  estate."— Gray  vs.  Palmer, 
9  Cal.  616,  686. 

14.  Word  "claim,"  as  used  In  statutes  re- 
garding estates  of  deceased  persons,  is  com- 
prehensive enough  to  include  all  debts  and 
rights  of  action.^Hibemia  Sav.  &  L.  Soc.  vs. 
Hayes,   56  CaL   297,  801. 

15.  All  debts  or  demands  against  decedent 
which  might  have  been  enforced  in  his  life- 
time by  personal  action  in  which  money  Judg- 
ment could  have  been  rendered  constitute 
claims  which  must  be  presented  against  his 
estate.— Estate  of  Swain,  67  CaL  687,  642,  S 
Pac.  Rep.  497. 

IC.     CLASSES    OF    CLAIMft— DlstimetlOB    be- 

twcea^r— This  section  distinguishes  three  classes 
of  claims  against  estate  which  must  be  pre- 
sented: 1,  claims  due;  2,  claims  not  due;  8, 
contingent  claims.  This  implies  that  mere  fact 
that  claim  Is  not  due  does  not  make  it  con- 


tingent. If  amount  of  claim  and  date  at  which 
it  is  to  become  due  are  certain,  it  is  not 
contingent,  though  not  due.  Therefore  con- 
tingent claim  is  not  distinguished  from  other 
claims  by  qualifying  words  "not  due,"  but  by 
words  "not  absolute,"  as  in  9S  1648,  1650  post. 
Claim  ceases  to  be  contingent  when  it  becomes 
absolute,  though  not  yet  due,  as  in  case  of 
contract  to  pay  money  six  months  after  future 
occurrence  of  contingent  event  in  which  the 
obligation  becomes  absolute  six  months  before 
due,  yet  contingent  claim  may  become  absolute 
and  due  at  same  time. — ^Verdier  vs.  Roach,  96 
Cal.  467,  474,  81  Pac  Rep.  554. 

17.  COMMINGLED  PROPERTT.— Where  sep- 
arate property  of  wife  is  given  over  to  cus- 
tody of  husband,  and  by  him  commingled  with 
his  own  property,  utmost  of  wife's  right  is 
claim  and  demand  upon  husband's  estate. — 
Estate  of  Cudworth,  183  CaL  462,  469,  65  Pac. 
Rep.   1041. 

18.  CONSTRUCTION— Statute  of  Ilmltatloiui 
— ^Death  of  claimant. — ^Declaration  that  all 
claims  arising  upon  contract,  whether  same 
be  due  or  contingent,  must  be  presented  within 
time  limited  in  notice  to  creditors,  is  statute 
of  limitations.  Holder  of  no  claim  is  excepted 
from  its  disability,  saving  him  alone  who  has 
been  absent  from  state,  and  court  is  not  au- 
thorized to  make  an  exception  to  relieve  from 
hardship  or  to  aid  inherent  equities.  The 
statute  is  imperative  and  applies  to  all  claims 
arising  upon  contracts.  Thus,  where  one  hav- 
ing claim  against  an  estate  dies  without  hav- 
ing presented  it,  claim  is  barred,  if  not 
presented  within  time  limited  by  notice  to 
creditors,  although  there  may  be  no  personal 
representative  of  creditor  appointed  within 
time  to  make  such  presentation,  9  863  ante 
providing  that  in  case  of  death  of  person 
entitled  to  bring  action  before  expiration  of 
time  limited  for  commencement  thereof,  an 
action  may  be  commenced  by  his  representa- 
tives after  that  time,  and  within  six  months 
from  his  death,  does  not  apply,  as  9  1500  post 
declares  that  no  holder  of  any  claim  against 
an  estate  shall  maintain  any  action  thereon, 
unless  claim  shall  first  have  been  presented. 
The  effect  of  this  may  be  to  cause  loss  or  to 
occasion  a  wrong  in  some  particular  case,  but 
that  is  matter  for  consideration  of  legislature, 
and  not  of  courts. — ^Morrow  vs.  Barker,  119 
Cal.  65,  66,  61  Pac  Rep.  12. 

10.  CONTINGENT  CLAIM— What  Is.— Term 
"contingent  claim,"  as  employed  In  this  sec- 
tion, includes  claim  whose  amount  is  con- 
tingent as  well  as  claim  which  depends  upon 
contingent  event — ^Verdler  vs.  Roach,  96  Cal. 
467,  476,  81  Pac.  Rep.  554. 

20.  "There  seems  to  be  very  little  room 
for  controversy  as  to  meaning  of  adjective 
'contingent'  or  noun  'contingency.'  Webster 
defines  noun  as  follows:  'L  The  quality  of  be- 
ing contingent  or  casual;  the  possibility  of 
coming  to  pass.  2.  An  event  which  may  occur; 
a  possibility;  a  casualty.'  And  defines  adjec- 
tive 'contingent'  as  follows:  '1.  Possible,  or 
liable,  but  not  certain  to  occur;  incidental; 
casual.  2.  Dependent  on  that  which  is  unde- 
termined or  i:^nknown.  8.  (Law)  Dependent 
for  effect  on  something  that  may  or  may  not 


§  1403        (1852) 


CONTIXGKNT    CLAIM— ^OXTRACTS—KSTOPPFU 


[Pt.111. 


occur.'  "  The  law  dictionaries  and  Century  Dic- 
tionary give  substantially  same  definitions. 
Amongr  those  griven  In  Century  Dictionary  are 
the  following^:  "Not  exlstingr  or  occurring 
through  necessity.  Dependent  upon  foreseen 
possibility;  provisionally  liable  to  exist,  hap- 
pen or  take  effect  in  future.'  Indeed,  the  word 
'possibility'  is  defined  (in  law)  to  be  *a  contin- 
gency.' (See  Webster,  Bouvler,  Burrlll,  and 
Anderson.)  All  anticipated  future  events 
which  are  not  certain  to  occur  are  contingent 
events,  and  may  properly  be  denominated 
'mere  possibilities'  more  or  less  remote,  while 
anticipated  events  which  are  certain  to  occur, 
or  must  necessarily  occur,  are  in  no  degree 
contingent." — Verdier  vs.  Roach,  96  Cal.  467, 
474,  31.  Pac.  Rep.  664. 

Contingency  of  claim  aa  alfectlaff  limitation 
of  time  for  Its  presentation. — See  monographic 
note  68  L.  R.  A.  82. 

21.  Agreement  to  Indemnify  party  front 
damage  upon  happening  of  certain  event  must 
be  presented  as  contingent  claim  within  ten 
months  from  first  publication  of  notice  to 
creditors.  While  such  claim  may  be  neither 
absolute  nor  due  during  that  period,  it  Is 
nevertheless  an  existing  valuable  claim  against 
estate,  assignable,  devisable,  and  descendible, 
and  also  detrimental  to  estate.  It  is  then  an 
existing  obligation  arising  from  express  cov- 
enant of  deceased  to  indemnify;  substantially 
against  covenant  of  insurance. — ^Verdier  vs. 
Roach,  96  Cal.  467,  476,  31  Pac.  Rep.  664. 

2SL     Bflect  of  presentation  and  alloivance. — 

The  plain  provisions  of  Probate  Act  and  of  this 
section  prior  to  amendment  was  to  ignore  all 
claims  due  and  not  presented  within  prescribed 
time.  The  last  clause  was  simply  proviso  ex- 
cepting contingent  claims  and  claims  not  due 
from  operation  of  first  clause  and  making  new 
provisions  for  such,  viz.  allowing  their  pres- 
entation within  ten  months  after  they  be- 
came due  or  absolute,  but  it  did  not  do  away 
with  necessity  for  presentation  of  such  claims 
after  they  became  due  or  absolute.  Mere  act 
of  executor  and  Judge  in  allowing  claim  shown 
on  its  face  to  be  contingent  cannot  give  it 
character  of  judgment. — Pico  vs.  De  la  Guerra, 
18  Cal.  422,  429,  430.  See  Verdier  vs.  Roach, 
96  Cal.  467,  81  Pac.  Rep.  664. 

28.  Necessity  of  presentlns« — Statute  plainly 
requires  contingent  claim  to  be  presented  for 
allowance,  and  that  all  allowed  claims  shall 
be  filed  in  court  and  rank  among  acknowl- 
edged (allowed)  debts,  whether  all  such  al- 
lowed claims  are  technical  debts  or  not. — 
Verdier  vs.  Roach,  96  Cal.  467.  476,  81  Pac. 
Rep.   664. 

24.  This  section  Is  substitute  for  9 130  of 
the  Probate  Act,  construed  in  Pico  vs.  De  la 
Guerra,  18  Cal.  422,  428.  That  section  provided 
that  if  claim  be  not  due  or  contingent,  it 
might  be  presented  within  ten  months  after  it 
shall  become  due  or  absolute,  and  it  was  held 
accordingly  that  no  action  could  be  maintained 
upon  contingent  claim  until  after  it  had  been 
presented  to  executor  as  a  matured  absolute 
claim.  As  if  purposely  to  reverse  effect  of  this 
construction,  this  section  provides  "all  claims 
arising  upon  contracts,  whether  same  be  due, 
not    due,    or    contingent,    must    be    presented 


within  time  limited  in  notice  or  barred  for- 
ever," and  entirely  omits  proviso  of  fi  130  of 
Probate  Act  upon  which  above  construction 
was  grounded,  namely,  that  contingent  claim 
might  be  presented  within  ten  months  after 
it  should  become  absolute,  and  there  is  now 
no  provision  in  code  for  presentation  of  con- 
tingent claim  after  expiration  of  period  of 
ten  months,  except  in  case  the  holder  of  claim 
was  absent  from  state,  etc.,  and  this  exception 
applies  alike  to  all  claims,  whether  contingent 
or  not— ^Verdier  vs.  Roach,  96  Cal.  467,  469, 
81  Pac.  Rep.  664. 

26.  Presentation  of  contingent  claims  Is 
quite  as  important  as  presentation  of  absolute 
claims.  Otherwise,  no  provision  whatever  can 
be  made  for  them  before  estate  is  settled. 
Timely  notice  of  all  claims  which  might  pre- 
judicially affect  an  estate  should  be  given  to 
administrator,  so  that  he  may  have  oppor- 
tunities to  investigate  their  merits,  and  con- 
test them,  if  advisable,  before  evidence  of  their 
invalidity  should  be  lost.  That  contingent 
claims  should  Im  •  t*^  <er  barred  if  »ot  pre- 
sented within  time  prescribed  by  law  is  surely 
no  greater  hardship  than  that  absolute  claims 
should  be  so  barred.— Verdier  vs.  Roach,  96 
Cal.   467,   479,   31  Pac.  Rep.   664. 

241.     Time    of    presentation  —  Amendment    of 
law. — Section    130    of    Probate    Act    and    this 
section,    as    first    enacted,    provided    that    if 
claim  is  not  presented  within  time  limited  in 
notice,   it  was  barred  forever,  except  if  it  be    ' 
then  not  due,  or  if  it  be  contingent,  it  might    | 
be   presented   within   ten   mooths   after  it   be- 
came   due    or     absolute.       By     amendment     of    | 
code  in  1880,  this  exception  was  omitted,  clear-    | 
ly  showing  it  to  have  been  Intention  of  legis-    { 
lature  not  only  that  contingent  claims  should    i 
be  presented  within  prescribed  period,  but  that    ' 
if  not  presented  within  that  period  they  should 
be  barred  forever. — Verdier  vs.  Roach,  96  Cal. 
467,  476,  81  Pac  Rep.  664. 

27.  CONTRACTS  OP  DE:CEASED.~Speclal 
property  in  real  estate  vests  in  administrator 
charged  not  only  with  trust  for  payment  of 
debts  but  also  to  carry  out  such  contracts  of 
deceased  as  survive  his  death. — ^Janin  vs. 
Browne,  69  Cal.  37,  46. 

28.  DE3ED  OF  TRUST — Claim  for  money  se- 
cured by  need  not  be  presented. — Claim  for 
money  for  which  deed  of  trust  was  given  as 
security  need  not  be  presented  as  claim  against 
estate  before  enforcement  of  trust,  and  right 
to  enforce  such  trust  Is  not  barred  by  failure 
to  present  claim,  nor  is  it  necessary  to  ex- 
pressly waive  recourse  against  all  other  prop- 
erty of  estate  as  provided  by  {1600  post. — 
More  vs.  Calkins,  96  Cal.  486,  488,  30  Pac.  Rep. 
683. 

29.  BSTOPPBIi — ^Improper  presentation  la 
not. — ^If  party  makes  attempt  to  present  claim, 
but  from  some  cause  fails  to  properly  do  so, 
he  is  not  estopped  from  again  presenting  it 
In  due  form  if  within  time.— Westbay  vs.  Gray, 
116  Cal.  660,  668,  48  Pac  Rep.  800. 

80.  Pleading*— Allegation  of  presentation  of 
claim  in  complaint  in  action  which  was  subse- 
quently dismissed  and  in  which  court  found 
no   such   claim   had   been   presented,   does   not 
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^r«clude  presentation  of  claim  thereafter,  or 
bar  oommencement  of  action  within*  three 
months  from  Us  rejection.— Westbay  vs.  Oray, 
116  Cal.  $60,  ««8.  48  Pac  Rep.  800. 

81.     SXBCUTORT      CONTRACTS      OF      DB- 

CBASBD^-Where  contract  of  deceased  is  ex- 
ecutory and  such  that  personal  representative 
ean  fairly  and  snfllolently  i>erform  and  execnte 
all  deceased  inivbt  have  done  or  executed*  he 
may  do  so  and  enforce  contract.  B  converso, 
personal  representative  Is  bound  to  complete 
such  contract,  and  If  he  does  not  may  be 
made  to  pay  damages  out  of  assets.  Contract 
to  pay  money,  alchouffh  it  falls  due  after  death 
of  obllffor,  snrvlves,  and  contingent  claim 
therefor  may  be  presented  to  personal  repre- 
sentative even  If  it  is  not  to  become  dua 
until  after  expiration  of  ten  months  provided 
in  notice  to  creditors.  As  said  by  supreme 
court  of  Pennsylvania,  "What  is  difference 
between  an  agreement  to  pay  at  future  period 
or  on  future  contingency?"  (White's  Exrs. 
vs.  Commonwealth,  SO  Pa.  St  170.)  If  con- 
tingency upon  which  payment  depends  Is  fall* 
are  to  do  an  act  which  it  is  duty  of  adminis* 
trator  to  perform  money  becomes  due  on  his 
failure  to  perform. — Janln  vs.  Browne,  60  Cal. 
87.  44,  45. 

88.  BXP1BN8B8  OF  ADMnnSTRATI01!V-.A«- 
t— ey*s  fees — Clalat  not  Bceeeaary* — Services 
rendered  and  money  advanced  by  attorney  at 
instance  and  request  of  administrator  in  order 
to  preserve  property  of  estate  do  not  consti- 
tute such  claim  against  estate  as  require  to  be 
presented  to  and  allowed  by  administrator  and 
Judge  of  probate  court,  but  are  expenses  of 
administration  over  which  probate  court  baa 
exclusive  jurisdiction.  Action  for  such  ser^ 
vices  or  money  does  not  lie,  as  court  in  an 
ordinary  action  has  no  Jurisdiction  to  deter* 
mine  whether  or  not  items  are  charges  prop- 
erly incurred  in  administration  of  estate.— 
Oumee  vs.  Maloney,  88  CaL  80,  87. 

88.  BXPBHrSB  OF  DISPOSITION  OF  BODY 
OF  DBCBASBD  are  proper  charges  against 
estate,  but  court  has  no  Jurisdiction  to  order 
burial  at  particular  place  or  in  particular  man- 
ner.—O'Donn  ell  vs.  Slack,  128  Cal.  286,  200,  6S 
Pac    Rep.    006. 

84.  EXTENSION  OF  TIHB — ^Bxecntor  ean- 
■ot  give. — Administrator  has  no  right  to  extend 
time  of  payment  of  debt  to  estate  for  long 
period  of  time  until  it  be  determined  whether 
a  contingent  right  of  set-off  or  counterclaim 
had  become  absolute  where  same  la  not  pre- 
sented as  contingent  claim. — ^Maddock  vs.  Rus- 
sell, 100  CaL  417,  421,  424.  42  Pac.  Rep.  130. 

85.  FlllNO  OliAIM  WITH  COUNTY  CI.BRK 
— ^Noi  snflelent  as  presentation.  It  must  be 
duly  verified  and  presented  to  executor  or 
administrator.— Pico  vs.  De  la  Ouerra,  18  CaU 
422,  420. 

86.  FILING  OF  CliAIM  NOT  BSSBNTIAIi^~ 

Where  statuta  spedfles  presentation  of  claim 
as  only  act  essential  to  save  debt  being  barred 
Ming  thereof  is  not  neoessary  to  prevent  bar.*-* 
Willis  vs.  Farley,  24  Cal.  400,  602. 

87.  FORBCIiOSimB  OF  THB  MORTGAQB 
WmBRB  RBCOVRSB  TO  OTHBR  PROPBRTY 
n  "WAITBD  may  be  maintained  under  91600 
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post  without  presentation  of  claim.— Anglo- 
Nevada  Assur.  Corp.  vs.  Nadeau's  Bxrs.,  00 
Cal.  808,  806.  27  Pac  Rep.  802. 

88.  FORM  OF  CLAIM— Saffldeiit  statement 
— ^BIII  of  particulars. — Such  statement  as  would 
be  sufficient  to  constitute  cause  of  action  in 
complaint  against  deceased  in  his  lifetime  is, 
when  properly  verified,  sufficient  statement  of 
claim  against  his  estate,  and  If  such  statement 
be  deemed  defective  or  insufficient  as  an  ac- 
count, administrator  has  right  to  demand  bill 
of  particulars,  or  vouchers  and  proofs. — Estate 
of  Swain,  67  Cal.  687,  642,  8  Pac.  Rep.  407. 


88.     FUNBRAL    BXPBNSBS--€lalm    not 

qvlred.^-<;iaim  for  funeral  expenses  is  not  re- 
quired to  be  presented,  and  action  therefor  is 
not  limited  to  three  months  after  rejection. 
Presentation,  sjid  allowance  in  part,  of  such 
claim  is  Immaterial  upon  question  of  limitation 
of  right  of  action. — Potter  vs.  Lewin,  128  Cal. 
146,  66  Pac.  Rep.  788. 

48.     GRATUITOUS      SBRVICBS^-Claim      for     , 
services     which      were      originally      rendered 
gratuitously,  and  without  expectation  of  pay- 
ment, should  be  disallowed. — ^ESstata  of  Hanson, 
188  CaL  88,  66  Pac.  Rep.  14. 

41«  GUARANTY  —  Agreement  to  pnreluuM 
stack — Tender    not    meeessary    befove    dalss.-* 

Upon  contract  whereby  deceased  guaranteed 
tha  value  of  certain  stock,  and  agreed  to  pur- 
chase same  at  that  figure  within  specified 
time,  before  which  he  died,  no  demand  or 
tender  of  stook  to  his  administrator  Is  neces- 
sary before  presenting  claim.  This  would  be 
useless,  as  administrator  oould  not  pay  until 
claim  had  been  allowed.  Presentation  of  claim 
to  administrator  is,  in  many  respects,  analo- 
gous to  commencement  of  action,  but  there  ari 
some  differences.  One  may  not  maintain  ac-  I 
tlon  on  claim  which  will  become  due  only  on 
demand  until  demand  has  been  made,  because 
it  is  unjust  to  subject  defendant  to  costs  until 
he  has  neglected  or  refused  to  perform  hik' 
obligation,  but  administrator  not  only  cannoir 
perform  on  demand,  but  mere  presentation  of 
claim  for  allowance  does  not  subject  estate  ta 
payment  of  costs. — ^Maurer  vs.  King,  127  Cal. 
114,  116,  60  Pac.  Rep.  200. 

48.  Continaliig — LlabOlty  of  estate. — Ousir- 
anty  for  future  advances  to  be  made  by  baihk 
to  third  party  terminates  by  death  of  guaran- 
tor. He  could  at  any  time  during  life  ht>ve 
terminated  guaranty  as  to  future  advances 
by  giving  notice,  and  his  death  with  knowledge 
thereof  is  notice.  At  his  death  his  property 
vested  in  others  subject  to  all  valid  liens  there- 
on. In  case  of  continuing  guaranty,  each  ad- 
vance made  by  guarantee  constituted  fresh 
consideration,  and  when  made,  an  irrevocable 
promise  on  part  of  living  guarantor;  dead 
guarantor  can  make  no  promise.  The  guaran- 
tee, after  knowledge  of  death  of  guarantor, 
cannot  be  held  to  have  made  advance  at  re- 
quest of  dead  man. — ^Valentine  vs.  Donohoe- 
Kelly  Banking  Co.,  188  Cal.  101,  106,  66  Pac. 
Rep.  881.  See  Gay  vs.  Ward.  07  Conn.  147.  166, 
84  Atl.  Rep.  1026;  Jordan  vs.  Dobbins.  188 
Mass.  168,  170,  88  Am.  Rep.  806;  Hyiand  vs. 
Hablch.  160  Mass.  118,  16  Am.  St  Rep.  174,  28 
N.  E.  Reik  706w 
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48.  Not  da«. — Guaranty  signed  by  deceased 
but  upon  which  nothing  had  become  due,  not 
accompanied  by  any  affidavit  or  any  specific 
claim,  presented  to  executor,  is  not  sufficient 
as  claim,  and  indorsement  thereon  by  executor 
"presented  and  allowed"  does  not  make  it  a 
judgment  or  acknowledgment  of  Indebtedness 
on  part  of  estate. — Pico  vs.  De  la  Guerra,  18 
Cal.  422,  427. 

44.  On  sale  of  lands* — ^Agreement  to  reim- 
burse grantee  for  loss  of  any  part  of  land 
sold  him  by  deceased  creates  contingent  lia- 
bility which  must  be  presented  for  allowance 
i  as  claim  against  estate,  or  it  is  barred. — Mad- 
dox  vs.  Russell.  109  Cal.  417,  424,  42  Pac.  Rep. 
"  139. 

Heir  paying  on  mortgage  by  decedent  before 
appointment  of  administrator — ^Does  not  vali- 
date.— See  Estate  of  Heeney  (Cal.  App.  May  15, 
1906),  86  Pac.  Rep.  842. 

-    45.     KNOT¥IiED6B  OF  BXBCUTOR^Admlt- 

ting  that  no  presentation  is  necessary  where 
executor  has  knowledflTe  of  claim  mere  fact 
that  he  knew  of  mere  poisslble  or  contingent 
claim  would  not  be  sufficient. — Pico  vs.  De  la 
Guerra.  18  Cal.  422,  429. 

46.  LEGAL  OIVNBR  OF  CLAIM  SHOULD 
PRESHNT  IT. — ^Legal  and  not  equitable  owner 
of  note  and  mortgage  is  proper  person  to  pre- 
sent it  against  estate  of  deceased  mortgager, 
and  where  it  has  been  in  possession  of  legal 
owner  and  was  not  presented  as  claim  within 
time  prescribed,  it  is  barred  as  claim  against 
estate  of  mortgager  generally.  Whether  fore- 
closure of  such  mortgage  could  be  had  under 
§  1500  post  not  decided.— Marsh  vs.  Dooley,  62 
Cal.  232,  234. 

47.  MORTGAGER  FOR  BENEFIT  OF  DE- 
CEASED— Claim  of.— Whether  widow,  who  in 
lifetime  of  husband  gave  mortgage  on  her 
property  to  secure  his  debt,  has  contingent 
claim  against  his  estate,  not  decided. — Sichel 
vs.  Carrlllo,  42  Cal.  493,  506. 

As  to  payment  on  mortgage  given  by  de- 
eedent  by  belr  before  appointment  of  admin- 
istrator not  validating. — See  Estate  of  Heeney 
(Cal.  App.  May  16,   1906),  86  Pac.  Rep.  842. 

48.  ORAL  EVIDENCE  OF  CLAIM  TO  PROP- 
ERTY.— Claims  to  personal  property  arising 
upon  oral  declarations  should  be  treated  with 
Busplplon  and  received  with  caution. — Freese 
vs.  Odd  Fellows'  Sav.  Bank,  136  Cal.  662,  666, 
69  Pac.  Rep.  493. 

49.  PARTNERSHIP— Settlement  of  affairs 
neceiKsary  before  claim. — Surviving  partner 
cannot  collect  from  general  assets  of  his  part- 
ner's estate  debt  due  by  decedent  to  partner- 
ship without  first  complying  with  8  1686  post, 
and  ascertaining  if  partnership  assets  will 
pay  partnership  debts. — Painter  vs.  Painter,  68 

'    Cal.  395,  396.  9  Pao.  Rep.  450. 

As  to  surviving  partner  to  settle  op  bvslnessy 
etc.,  see  post  9  1585  and  note. 

But  where  partnership  assets  have  been 
taken  over  by  administrator,  surviving  partner 
must  present  his  claim  to  administrator  before 
he  can  maintain  a  suit  to  recover  bis  interest 
In  the  partnership  assets.— McKay  vs.  Joy  (CaL 
Feb.  19,  1886),  9  Pao.  Rep.  940. 

50.  PARTNERSHIP— Debt  need  not  be  pre* 


sented« — Claim  for  money  alleged  to  have  been 
an  overcharge  as  rent  by  firm  of  which  de- 
ceased was  member,  is  not  claim  against  estate 
and  need  not  be  presented  as  such  in  order  to 
maintain  action  against  firm. — Corson  vs.  Ber- 
son,  86  Cal.  438,  440,  25  Pac.  Rep.  7. 

QL  PURPOSE  OF  LAW. — Purpose  of  requir- 
ing presentation  of  claims  against  estates  is 
to  furnish  administrator  with  pertinent  evi- 
dence touching  their  validity  and  Justness,  by 
means  of  which  he  may  determine  whether 
they  ought  to  be  paid  out  of  funds  of  estate, 
and  to  enable  him  to  Justify  his  acts  in  some 
measure,  at  least  in  accounting  with  court. — 
Willis  vs.  Marks,  29  Oreg.  608,  46  Pac  Rep.  293. 

Sa.  SET-OFF — ^Rlght  of. — ^That  demand  In 
favor  of  deceased  vests  eo  instanti  to  his 
representative  and  takes  effect  by  relatio'n  as 
of  date  of  death  is  correct  only  to  this  extent, 
that  it  passes  subject  to  right  of  set-off  or 
counterclaim.  Such  demand  is  not  an  asset 
of  estate  to  exclusion  of  right  of  set-off.  It 
is  only  what  remains  after  all  Just  settlements 
with  debtor  of  estate  which  goes  into  funds 
for  distribution. — ^Ainsworth  vs.  Bank  of  Cali- 
fornia, 119  Cal.  470,  476,  61  Pac.  Rep.  952. 

58.  Settlement  of  creditors  with  insolvent 
estates  are  final,  and  all  mutual  demands  are 
to  be  balanced.  Claims  not  liquidated  and 
debts  absolutely  due,  though  payable  in  future, 
are  to  be  included.  Balance  found  upon  such 
adjustment  is  only  debt  remaining.  In  case 
of  insolvent  estate  of  one  deceased  all  claims 
existing  at  time  of  death  are  to  be  set  off, 
and  this  law  must  apply  if  estate  be  solvent. 
No  harm  can  come  to  any  one  by  applying 
rule  in  latter  case. — Ainsworth  vs.  Bank  of 
California,  119  Cal.   470,  476,  61  Pao.  Rep.  952. 

64.  STATEMENT  OF  BALANCE  STRUCK 
UPON  ACCOUNT  between  claimant  and  de- 
ceased, if  properly  verified,  is  sufficient  as 
claim  against  estate. — Estate  of  Swain,  67  Cal. 
637,  642,  8  Pac.  Rep.  497. 

55.  STATUTE  OF  LIMITATIONS— Effect  of 
presenting  clalnt* — ^Mere  presentation  of  claim 
has  not  effect  to  stop  running  of  statute. — 
Barclay  vs.  Blackinton,  127  Cal.  189,  194,  69 
Pac  Rep.  834. 

56.  It  is  not  design  of  law  that  filing  of 
claim  should  arrest  general  statute  of  limita- 
tions which  had  previously  begun  to  run,  nor 
to  prevent  it  from  afterwards  running,  upon 
claim  not  due  at  time  of  presentation.  The 
object  of  law  is  to  facilitate  and  produce 
speedy  settlement  of  estates  of  deceased  per- 
sons, and  it  could  not  have  been  design  to 
give  creditors  an  unlimited  period  of  time 
within  which  to  establish  Justice'  of  their 
claims,  after  they  had  been  exhibited  in  pro- 
bate court.  Such  construction  would  defeat 
manifest  Intention  of  law. — ^Morse  vs.  Clark, 
10  Colo.  216.  219,  14  Pac.  Rep.  887;  Reitxell  vs. 
Miller,  86  111.  67,  69. 

87.  Snspenslon  of. — Statute  of  limitations 
does  not  run  upon  claim  after  presentation 
to  executor  and  allowance  by  him  until  ten 
days  after  presentation  to  Judge,  unless  he 
rejected  it  in  mean  time,  as  holder  could  not 
have  maintained  action  until  after  presentation 
to  executor,  or  until  ten  days  after  presenta- 
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tion  to  judgre,  unless  he  rejected  it  within  that 
period.--Nallr  vs.  McDonald,  66  Cal.  630,  631, 
6  Pac.  Rep.  390. 

SS.  SURETY  OF  DECEASED -<  Claim  cob- 
tlBseBt  if  not  paid. — Sureties  who  are  com- 
pelled to  pay  debt  of  their  principal  have  legal 
demand  for  reimbursement  which  they  may 
enforce  asainst  him  by  personal  action,  if  he 

<  be  alive,  or  against  his  estate,  if  he  be  dead; 
but,    in    either   case,    reimbursement   can    only 

^  be  claimed  if  amount  has  been  expended,  and 
Judermen't  against  sureties  which  remains  un- 

j   paid  is  not  an  absolute  provable  claim  against 

I  estate  of  deceased  principal,  but  merely  pos- 
sible or  contingent  claim,  as  surety  may  not 
have  been  able  to  pay  Judgment,  or  it  might 
never  be  enforced.  At  all  events,  until  pay- 
ment, they  had  no  enforceable  demand  against 
estate  for  amount  of  Judgrment— Estate  of  Hill, 
67  CaL  238,  244,  7  Pac.  Rep.  664. 

Ml.  SURETY  OF.  DECEASED  WOT  AF- 
FECTED.—Bar  of  statute  for  failure  to  present 
claim  attaches  only  to  action  as  against  es- 
tate, and  does  not  affect  any  other  party  who 
may  be  Jointly  liable  with  deceased  as  surety 
or  otherwise,  theirs  being  an  independent  con- 
tract and  statute  of  limitations  not  destroying 
debt,  but  merely  preventing  its  enforcement 
by  acUon.~Sichel  vs.  CariUo,  42  Cal.  493,  499, 
504. 

M»     TAXES — Neecaslty  of  daim   for.— Taxes 

levied  on  lands  of  decedent  after  his  death 
need  not  be  presented  as  claim  against  his 
estate  before  suit  can  be  maintained  therefor. 
They  should  be  paid  by  administrator  as  ex- 
penses of  managing  property.  Whether  claim 
for  taxes  levied  prior  to  death  need  be  pre- 
sented, not  decided. — People  vs.  Olvera,  48  Cal. 
492,  494. 

61.  TRUST  FUNIlS — ^IvV^ea  elaim  neceesary. 
— Equity  will  enforce  trust  against  personal 
representative  of  deceased  trustee,  and  with- 
out presentation  of  claim  against  the  estate, 
when  identical  trust  property,  or  its  product 
in  new  form,  can  be  traced  into  estate,  and  so 
into  possession  of '  representative.  But  bene- 
ficiary who  is  unable  to  do  this  must  rely  on 
personal  liability  of  trustee,  and,  so  relying, 
has  only  claim  against  estate  which  must  be 
duly  presented  for  allowance.  But  such  claim 
is  still  based  upon  trust,  whatever  that  may 
have  been.  It  has  its  origin  in  trust  and  depends 
for  its  validity  upon  legality  and  sufDclency  of 
trust.  Fact  that  beneficiary  is  obliged  to  present 
his  claim  and  look,  like  general  creditor,  to 
assets  of  estate  for  payment,  does  not  change 
nature  of  his  demand,  which  is  still  one  for 
property  due  under  trust  accounting:  it 
merely  has  changed  his  remedy,  and  where 
presentation  of  claim  is  necessary,  action  is 
barred  if  no  such  presentation  be  made. — Mc- 
Grath  vs.  Carroll,  110  Cal.  79,  88,  42  Pac.  Rep.  466. 

62.  It  is  well  settled  that  one  who  claims 
as  his  own  adversely  to  an  estate  specific  prop- 
erty held  and  claimed  by  estate,  cannot  be 
called  creditor  of  estate  within  meaning  of 
probate  law.  The  decisions  are  clear  and  con- 
clusive upon  proposition  that  where  one  seeks 
to  recover  from  representatives  of  estate 
specific  property  alleged  to  have  been  held  in 
trust  by  decedent  at  time  of  his  death,  he  is 
not  seeking  payment  of  claim  from  assets  of 


estate,  and  is  not  required  to  present  claim  as 
creditor,  and  is  not  "creditor  of  estate."  His 
action  is  not  founded  upon  claim  or  demand 
against  estate.— Estate  of  Dutard,  147  Cal.  253, 
266,  81  Pac.  Rep.  519. 

63.  Action  does  not  lie  to  recover  money 
received  by  deceased  in  trust  unless  fund  can 
be  clearly  distinguished  from  other  property 
and  thus  followed  into  executor's  hands.  If 
it  cannot  be  so  distinguished  remedy  is  by 
presentation  of  claim  against  estate.— Orcutt 
vs.  Gould,  117  Cal.  315,  817,  49  Pac.  Rep.  188. 

04.  Application. — ^Llmltatloii  of  section  does 
not  apply  to  action  to  enforce  trust,  for  ex- 
ample, where  note  was  assigned  to  deceased 
in  trust  to  be  collected,  and  proceeds  applied 
to  various  purposes,  no  claim  need  be  presented 
by  cestui  que  trust  before  bringing  suit 
against  administrator  of  trustee  to  enforce 
trust— Tyler  vs.  Mayre,  96  Cal.  160,  167,  27  Pac. 
Rep.  160,  30  Id.  196. 

65.  Commingled  fnnda— Interest.— Where  de- 
mand against  deceased  is  for  money  received 
by  him,  and  commingled  with  his  own  so  that 
no  funds  come  to  executor  bearing  earmarks 
of  creditor's  property,  presentation  of  claim  ia 
required,  and  executor  cannot  pay  such  demand 
until  it  be  so  presented,  and  claim  allowed  and 
payment  authorized  by  court  The  executor 
owes  no  duty  to  beneficiaries  of  trust  to  keep 
money  invested,  and  he  cannot  pay  until  au- 
thorized. The  estate  is  simply  indebted  in 
amount  and,  under  such  circumstances,  com- 
pound interest  cannot  be  charged  beyond  time 
of  decedent's  death. — Bemmerly  vs.  Woodward 
124  Cal.  668,  574,  67  Pac.  Rep.  661. 

66.  If  deceased  was  In  possession  of  trust 
fund,  which  in  mutations  of  business  had  be- 
come so  mingled  and  absorbed  into  property  be- 
longing to  trustee  as  to  be  no  longer  capable 
of  being  traced  or  identified,  only  remedy  of 
cestui  que  trust  against  administrator  or  estate 
of  trustee  would  be  that  of  creditor,  and  if  he 
failed  to  present  his  claim  as  required  by  pro- 
bate law,  he  must  fall  in  an  action  against 
administrator,  but  if  trust  property  can  still  be 
earmarked  or  traced  and  identified  cestui  que 
trust  may  maintain  his  action  against  adminis- 
trator  to  enforce  trust  for  he  is  seeking  his 
own  property;  not  to  enforce  claim  against 
estate  and  property  of  decedent— Roach  vs. 
Caraffa.  85  Cal.  436,  448,  25  Pac.  Rep.  22.  See 
Lathrop  vs.  Bampton,  31  Cal.  17;  Sharpstein  vs. 
Friedlander.  64  Cal.  58;  Estate  of  Allgler,  65 
Cal.  228,  8  Pac.  Rep.  849. 

«7.  In  hands  of  decewied  ezecntor.— Where 
one  executor  who  is  also  legatee  dies  pending 
administration,  having  certain  amount  of 
money  in  his  hands  belonging  to  estate,  for 
which  no  claim  was  presented  against  estate  of 
deceased  executor  within  time  limited  therefor, 
court  has  no  power  to  deduct  same  from  legacy 
to  deceased's  executor  and  distribute  it  to  estate. 
It  was  duty  of  surviving  executor  to  have  pre- 
sented claim,  or  to  have  compelled  accounting. 
Deceased  executor  held  money  In  trust  for 
estate  and  ite  position  upon  his  death  became 
no  better  than  that  of  any  other  creditor  unless 
such  estate  was  able  to  pursue  precise  trust 
fund.— Estate  of  Smith,  108  CaL  116.  122,  40 
Pac.  Rep.  1087. 
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See  Lathrop  vs.  Batnpton,  81  Cal.  17,  28; 
Chaquette  vs.  Ortet,  60  Cal.  594;  Roach  vs. 
Caraffa.  86  Cal.  486,  444,  25  Pac.  Rep.  22;  Estate 
of  Allgier.  65  Cal.  228,  280,  8  Pac.  Rep.  849. 

68.  Money  deposited  la  bank  transferred  by 
husband  to  his  wife  in  trust,  and  not  as  a  gift, 
may  be  recovered  by  his  executors  from  the 
wife's  estate  without  presentation  of  claim. — 
Spragrue  vs.  Walton,  145  Cal.  228,  285,  78  Pac. 
Rep.  645. 

d9.  Rank  of  dalai, — In  action  to  recover 
money  received  by  decedent,  if  money  be  con- 
sidered as  property  subject  to  trust,  and  can- 
not be  identified  either  in  its  original  or  in  sub- 
stituted form,  claimant  mlerht  rely  on  personal 
liability  of  deceased  as  trustee,  but  he  has  no 
special  claim  upon  greneral  estate  superior  to 
that  of  other  creditors.  In  that  view,  his  posi- 
tion towards  estate  is  simply  that  of  other  con- 
tract creditors,  and  his  claim  must  be  presented 
to  executor,  or  administrator. — Rowland  vs. 
Madden,  72  Cal.  17,  18,  12  Pac.  Rep.  226,  870. 

70.  VENDOR'S  "LIEN  IS  NOT  T^AITED  BT 
PRESENTATION  as  claim  agrainst  estate.— 
Selna  vs.  Selna.  126  Cal.  867,  78  Am.  St.  Rep.  47, 
68  Pac.  Rep.  K. 


71.  VOIiL'NTARY  PAYMENT  OF  DEBT  OF" 
DECEIASED  for  medical  services  during-  last 
illness,  made  by  brother  of  deceased  without 
talcing  any  assigrnment  of  debt,  and  with  no 
promise  of  repayment,  does  not  constitute  claim 
against  estate. — McGlew  vs.  McDade,  146  'Cal. 
658,  654,  80  Pac.  Rep.  696. 

As  to  effect  of  roliintary  paymeat  on  dive 
mortgage  by  decedent  before  nypolntment  of 
Administrator,  see  Estate  of  Heeney  (Cal.  App. 
May  16,  1906),  86  Pac.  Rep.  842. 

72.  TVAIVER  OF  PRESENTATION  OF  CI«AIM 
CANNOT  BE  MADE  by  administrator.  It  is  an 
obligation  imposed  by  law  which  he  has  no 
power  to  dispense  with. — ^Harp  vs.  Calahan,  46 
Cal.  222,  232. 

79.     ^I^THDRAWAIi    OF    CI4AIM— DETISBE 

MAY  MAKB.'-Presentatlon  of  claim  by  one  to 
whom  devisee  had  been  made  in  payment  and 
consideration  of  any  olalms  he  might  hold 
against  deceased,  does  not  estop  devisees  from 
claiming  under  will,  where  such  claimant  had 
no  knowledge  of  property  devised,  withdrew 
claim,  and  in  writing  elected  to  take  under 
will.— Estate  of  Thayer,  142  Cal.  453,  455,  76 
Pac.  Rep.  41. 


§  1494.  CLAIMS  TO  BE  SWORN  TO,  AND  WHEN  ALLOWED,  TO  BEAR 
SAME  INTEREST  AS  JUDOMENTS.  Every  claim  which  is  due,  when  presented 
to  the  executor  or  administrator,  must  be  supported  by  the  affidavit  of  the  claim- 
ant,  or  some  one  in  his  behalf,  that  the  amount  is  justly  due,  that  no  payments 
have  been  made  thereon  which  are  not  credited,  and  that  there  are  no  offsets  to 
the  same,  to  the  knowledge  of  the  affiant.  If  the  claim  be  not  due  when  presented, 
or  be  contingent,  the  particulars  of  such  claim  must  be  stated.  When  the  affidavit  is 
made  by  a  person  other  than  the  claimant,  he  must  set  forth  in  the  affidavit  the 
reason  why  it  is  not  made  by  the  claimant.  The  oath  may  be  taken  before  any 
officer  authorized  to  administer  oaths.  The  executor  or  administrator  may  also  re- 
quire satisfactory  vouchers  or  proofs  to  be  produced  in  support  of  the  claim.  If 
the  estate  be  insolvent,  no  greater  rate  of  interest  shall  be  allowed  upon  any  claim 
after  the  jQrst  publication  of  notice  to  creditors  than  is  allowed  on  judgments  ob- 
tained in  the  superior  court. 

History:  Enacted  March  11,  1872,  re-enactment  of  $181  Probate  Act  as 
amended  February  7,  1860,  Stats.  1860,  p.  17,  §2;  Maj  20,  1861,  Stats.  1861, 
p.  637,  §40;  amended  March  24,  1874,  Code  Amdts.  1878-4,  p.  865;  April  16, 
1880,  Code  Amdts.  1880  (G.  C.  P.  pt.),  p.  8d;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  210,  act  held  unconstitutional,  see  history^ 
i  5  ante. 

1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Bill  of  particulars  may  be  demanded. 

4.  Defective     verification -*- Allowance     not 

void. 

5.  Construction — ^Interest — ^Headnote  of  sec- 

tion. 
6,7.  Contingent   ckimfl   do   not   require   affi- 
davit. 

8.  Same — Amendment  of  law. 

9.  ''Due'' — ^Definition   and  constmotioii  of 

section  regarding. 
10.  Interest— Bednction   applies  only  to  in* 
solvent  estates. 
11,12.  Same — Mortgage  debt  included. 
18,14.  Same — Exception. 

15.  Judgments  —  Affidavit  that  elaia  is  due, 
ete.,  is  not  required. 


16. 
17. 
18. 
19. 

20. 

21-23. 
24. 
25. 
26. 

27. 

28. 

29, 30. 


Same — Surplusage. 

Officer  competent  to  administer  oath& 

Omission  of  word  "dollars." 

Particulars — Need  not  be  stated  of  ma- 
tured claims. 

Same — Sufficient  statement — Copy  of  eon* 
tract. 

Same — Copy  of  promissory  note. 

Pleading  verification  of  claim. 

Set-off — Purpose  of  statement. 

Strict  compliance  necessary — ^Verification 
by  third  party. 

Substantial  compliance  with  statute. 

Same — ^Example. 

Varianee^— Use  of  word  ''elaimaaf  in* 
stead  of  ''affiant.'' 
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X,     APPLIED,     CITIDD^     OONSTRVBD,     RS. 

FERRBD  TO,  eta— 1.  Code  eeetlMu— Estate  of 

McCaueland,  62  CaL  688,  677  (referred  to); 
Estate  of  Crosby,  66  Cal.  674,  679  (cited);  Hl- 
bemla  Sav.  &  L,  Soa  vs.  Hayes,  66  Cal.  297, 
301.   S02,   804    (referred   to);  Winder  vs.   Hen- 

I   drlcks,    56   Cal.    464,    465    (applied);   Chase   vs. 

•  Evoy,  68  Cal.  348.  353  (cited);  Estate  of  Swain, 
•7  Cal.  687,  642,  8  Pac  Rep.  497  (applied);  Mc- 
Kay vs.  Joy  (Cal.  Feb.  19,  1886),  9  Pac.  Rep.  940 

:    (applied);  Rowland  vs.  Madden,  72  Cal.  17,  18. 

1  12  Pac.  Rep.  226,  870  (referred  to);  Perkins  vs. 
Onyett.  86  Cal.  848,  360,  24  Pac.  Rep.  1024  (con- 
strued); Davis  vs.  Browning:,  91  Cal.  608,  605, 
27  Pac,  Rep.  937  (applied);  Estate  of  Hllde- 
brandt,  92  CaL  433,  436,  28  Pac.  Rep.  486  (cited); 
Tyler  vs.  Mayre.  96  Cal.  160,  167.  27  Pac.  Rep. 
160.  80  Id.  196  (referred  to);  Verdier  vs. 
Roach.  96  Cal.  467,  470,  471,  31  Pac.  Rep.  664 
(construed);  Warren  vs.  McaiU,  103  CaL  163. 
165,  37  Pac  Rep.  144  (applied);  Matter  of  Mur- 
dock  (CaL  July  7,  1898),  63  Pac  Rep.  792  (re- 
ferred to);  Landis  vs.  Woodman.  126  CaL  454. 
455.  466,  58  Pac  Rep.  857  (applied);  Richardson 
va.  Diss,  127  CaL  58,  69.  60,  69  Pac  Rep.  197 
(construed);  Maurer  vs.  King,  127  Cal.  114,  116, 
69  Pac  Rep.  290  (applied);  Crocker-Woolworth 
Nat.  Bank  vs.  Carle,  133  CaL  409,  410.  411«  65 
Pac  Rep.  951  (construed) ;  Thompson  va  Orena, 
134  CaL  26.  29.  66  Pac  Rep.  24  (applied);  Visalia 
Sav.  Bank  vs.  Curtis,  185  CaL  350.  352,  67  Pac 
Rep.  829  (applied);  Estate  of  McDou^ald,  146 
CaL  196.  200,  79  Pac  Rep.  875  (applied). 

S.     SaBM— 2.  Probate     Aet     6 1S1«— Gray     vs. 

Palmer,  9  CaL  616,  686  (cited);  Pico  vs.  De  la 
Guerra,  18  C^L  422.  427,  480  (referred  to);  Fal- 
'  Ion  va  Butler,  21  CaL  24,  31  (construed);  Cul- 
I  lerton  vs.  Mead,  22  Cal.  95,  99  (construed);  Ellis 
vs.   Polfaemus.   27  CaL   350,  864,  855.   857    (oon- 
*  strued);    Christy    vs.    Dana,    42    CaL    174.    178 
(applied);    People   vs.    Olvera.  43  CaL  492.  494 
(referred  to);  Pitte  va  Shipley,  46  CaL  164,  160, 
(applied);  Hibernia  Sav.  &  I*.  Soc  vs.  Hayes, 
56  Gal.   297,   301,   802   (oonstrued);  Verdier  vs. 
Roach.  96  Cal.  467,  470,  81  Pac  Rep.  654  (oon- 
strued). 

Ail  tm  cUdat  on  waortgrnm^  or  Uea,  see  post 
i  ISOO  and  note. 

As  to  dalm  paid  without  aflldavlt  and  allow- 
ance, "When  allowed  czoevtor,  see  post  9 1682 
and  note 

S.  BII«Ii  OF  PARTICULABS  MAT  BE  DE- 
MANDED by  executor  If  statement  of  account 
in  claim  Is  not  considered  sufficient. — ^Estate  of 
Swain,  67  CaL  637,  639.  642.  81  Pac  Rep.  497. 

4b  mSTBCTTFE  TERIFK/ATIOlf — ^Allowanee 
■at  vold« — ^Allowance  of  claim,  although  made 
upon  defective  verification,  is  not  void. — Estate 
of  Swain,  67  Ctd.  687,  689,  642,  6  Pac  Rep:  497. 

8.  COHSTRVCnON— Interest— Head-note  of 
tklo  seetlon  "claims  to  be  sworn  to,  and  when 
allowed  to  bear  same  interest  as  Judgrnients," 
should  not  be  treated  as  an  enactment  of  law 
standing  by  Itself,  but  should  be  read  and  con- 
strued in  its  contextual  relation  to  whole  sec- 
tion, of  which  it  is  a  part.  Thus  read  and  con- 
strued, it  is  obvious  that  leslslature  intended 
by  tliis  section  to  provide  for  rate  of  interest 
only  as  to  claims  aarainst  insolvent  estates. — 
Richardson  ts.  Diss,  127  CaL  68.  69.  59  Pac  Rep. 
197. 


«.  CONTINGBNT  CLAIMS  DO  NOT  RE- 
(IVIRfi:  AFFIDAVIT  that  amount  is  justly  due, 
•tc.  It  Is  only  necessary  that  particulars  of 
such  claims  be  stated.— ^McKay  vs.  Joy  (CaL 
Fob.  19.  1886),  9  Pac  Rep.  940. 

7.  Continfirent  claim  does  not  require  affi- 
davit that  amount  is  Justly  due.  etc.,  but  par- 
ticulars of  claim  must  be  stated.— Verdier  vs. 
Roach.  96  <3aL  467.  470.  81  Pac  Rep.  554. 

a  Anendment  of  la w«— Section  131  of  Pro- 
bate Act  required  every  claim  presented  to  be 
supported  by  affidavit  "that  amount  is  Justly 
due,"  etc,  and  it  was  held,  construing  this  sec- 
tion with  8130  of  that  act,  that  contingent 
claim  need  not  be  presented  until  after  It  be- 
came absolute,  as  required  affidavit  could  not 
be  made  before  that  time  As  If  on  purpose  to 
remove  this  obstacle  to  the  presentation  or 
contingent  claims,  this  section  requires  the 
affidavit  to  be  made  only  In  case  the  claim  Is 
due.  and  provides  that  if  claim  be  not  due  when 
presented  or  be  contingent,  particulars  of  such 
cUlm  must  be  8tated.-*Verdier  vs.  Roach,  96 
CaL  467,  470.  81  Pac  Rep.  664. 

«.  <a>UB'*— Definition  and  eonstrnctlon  of 
seetlon  regarding.— The  word  "due"  in  its  pri- 
mary and  proper  sense  means  simply  owing. 
It  is  also  sometimes  used  in  sense  of  payable, 
but  this  is  Secondary  sense.  In  this  section  it 
is  used  in  both  senses,  vis.  in  clause  "if  claim 
bo  mot  due  when  presented."  etc.  and  In  clause 
"other  claim  which  is  due,"  etc.  where  term  is 
used  in  sense  of  payable,  and  in  clause  "Justly 
due,"  required  in  affidavit  where  it  is 
used  in  sense  of  owing.  Thus  an  affi- 
davit to  claim  on  promissory  not*  not 
due  at  time  of  presentation  of  claim 
is  sufficient  if  it  states  that  amount  is 
Justly  due,  as  it  must  be  held  that  term  due  Is 
there  used  In  sense  of  owing,  ot)ierwise  no 
affidavit  would  be  required  in  case  of  claims 
presented  before  maturity.— Crocker-Woolworth 
Nat.  Bank  vs.  Carle.  133  CaL  409,  411.  65  Pac 
Rep.  951. 

10.  INTBRBST— Rednctlon  applies  only  to 
Insolvent  estates.— Prior  to  enactment  of  this 
section,  all  allowed  claims  against  estates, 
whether  insolvent  or  not,  bore  interest  at  con- 
tract rate,  when  contracts  upon  which  they 
were  based  provided  for  rate  of  interest  in 
excess  of  legal  rate,  and  section  in  specially 
mentioning  insolvent  estates  as  subjects  for 
reduction  of  interest  ex  industria,  excludes  all 
estates  not  mentioned  from  operation  of  this 
law  reducing  interest,  and  shows  as  plainly  as 
anything  short  of  positive  enactment  can  show 
that  it  was  intention  and  purpose  of  legisla- 
ture that  claims  against  solvent  estates  should 
continue  after  allowance  to  draw  interest  at 
any  rate  in  excess  of  legal  rate  that  contracts 
upon  which  they  were  based  would  warrant. 
And  such  seems  to  be  construction  placed  upon 
law  by  bench  and  bar  of  state  since  enactment 
referred  to.— Richardson  vs.  Diss.  127  CaL  58, 
60,  59  Pac.  Rep.  197. 

11.  Mortgage  debt  Inclnded.— Law  accom- 
plishes reduction  of  Interest  on  mortgage  claim 
to  seven  per  cent  without  any  action  by  par- 
ties, in  case  of  insolvent  estate.— Estate  of  Mo- 
Dougald.  146  CaL  196.  200,  79  Pac  Rep.  876. 
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12.  The  meaning*  of  word  "claim"  as  used 
in  provision  of  this  section  that  no  interest 
greater  than  ten  per  cent  per  annum  shall  be 
allowed  after  issuance  of  letters  of  administra- 
tion or  testamentary  when  estate  is  insolvent, 
is  broad  enough  to  Include  debts  secured  by- 
mortgage  or  other  lien  and  by  fi  186  ante  such 
debts  are  expressly  included  and  mentioned  as 
claims  against  the  estate,  and  therefore  note 
and  mortgage  presented  and  allowed  takes  its 
place  among  acknowledged  debts  of  estate  and 
is  subject  to  provision  regarding  interest  if 
estate  be  Solvent— Ellis  vs.  Polhemus,  27  Cal. 
360,  864,  366. 

IHstlnffiilshedi  Visalia  Sav.  Bank  vs.  Curtis, 
136  Cal.  350,  67  Pac.  Rep.  329. 

15.  Exception. — Provision  as  to  reduction  of 
interest  where  estate  is  insolvent  has  no  ap- 
plication to  forecloseure  of  mortgage  where 
nothing  is  claimed  against  estate. — Christy  vs. 
Dana,  42  Cal.  174,  178. 

14.  This  section  does  not  apply  to  case  of 
foreclosure  of  mortgage  as  provided  in  9  1500 
post.  In  such  action  agreed  rate  of  interest 
may  be  recovered,  no  matter  what  may  be  con- 
dition of  estate.— Visalia  Sav.  Bank  vs.  Curtis, 
136  Cal.  360,  352,  67  Pac.  Rep.  329. 

16.  JUDGMENTS — ^Affidavit  thmt  claim  la 
due,  etc.,  Is  not  required  in  case  of  Judgments. 
— Cullerton  vs.  Mead,  22  Cal.  95,  100. 

le.  Surplnsase.  — Verification  stating  that 
claim  on  judgrment  is  due  to  one  presenting  it 
on  behalf  of  another  did  not  invalidate  claim 
where  no  verification  of  such  claim  was  re- 
quired by  statute. — Estate  of  Crosby,  55  Cal. 
674,  578. 

17.  OFFICER  COMPETENT  TO  ADMINIS- 
TER OATHS  under  law  of  this  state  must  take 
and  certify  to  verification  of  claim  or  same  is 
not  valid.-^Wlnder  vs.  Hendricks,  66  Cal.  464, 
465. 

As  to  olllcera  competent  to  administer  oatlu^ 
see  post  8  2093  et  seq.  and  notes. 

As  to  affidavits  In  general,  see  post  9  2009  et 
seq. 

18.  OMISSION  OF  WORD  <a>OLLARS'*  In 
Statement  of  amount  due.  In  verification  to 
claim,  is  immaterial  where  amount  is  plainly 
stated  in  claim,  and  verification  refers  to  body 
of  claim,  and  states  amount  there  stated  is 
justly  due.— Hall  vs.  Superior  Court.  69  Cal.  79, 
80,  10  Pac.  Rep.  257. 

19.  PARTICUIiARS— Need  not  be  stated  of  ma- 
tured claim*— Particulars  of  claim  already  due, 
and  not  contingent,  are  not  required  to  be  set 
out  by  provisions  of  this  section.— Thompson 
vs.  Orena,  134  Cal.  26,  29,  66  Pac.  Rep.  24. 

20.  SUFFICIENT  STATEMENT— Copy  of  con- 
tract by  which  deceased  agreed  to  purchase 
certain  stock  upon  certain  conditions  therein 
set  out  with  offer  to  surrender  certificates  of 
stock  duly  indorsed,  is  sufficient  statement  of 
particulars  of  claim  based  upon  contract. — 
Maurer  vs.  King,  127  Cal.  114,  116.  59  Pac.  Rep. 
290. 

21.  COPY  OF  PROMISSORY  NOTE  set  out 
In  claim  thereon  is  sufficient  statement  of  par- 
ticulars of  claim,  whether  after  maturity  or 
as   claim   not   due   before   maturity   of   note.— 


Crocker-Wool  worth  Nat.  Bank  vs.  Carle.  133 
Cal.  409,  410,  66  Pac.  Rep.  951. 

22.  Particulars  of  claim  upon  promissory 
note  not  due  are  sufficiently  stated  in  copy  of 
note  Itself,  as  bv  it  date  of  contract  is  shown, 
parties  are  named,  amount  to  be  paid  is  stated, 
and  when  it  is  to  be  paid,  and  kind  of  coin  la  | 
also  stated.  This  must  be  held  substantial  , 
compliance   with  statute,   especially   where   by 

6 1499   post   and   this   section,   ample   power   is  ' 

vested  in  court  and  administrator  to  investigate  < 

to    lowest   dregs   validity   and   honesty    of   all  | 

claims  which  may  be  presented  to  them.   State-  . 

ment  of  consideration  of  note  is  not  necessary.  1 
— Landls  vs.  Woodman,  126  Cal.  454,  455,  58  Pac 
Rep.  857. 

23.  Copy  of  promissory  note  constitutes  a 
compliance  with  statute  requiring  definite 
statement  of  claim  to  be  presented. — Wolfe  vs. 
Wilsey,  2  Ind.  App.  649,  28  N.  E.  Rep.  1004. 

24.  PliEADINO  VERIFICATION  OP  CliAIM. 

— Allegation  of  complaint  in  action  on  rejected 
claim  that  claim  "was  duly  verified  in  manner 
prescribed  by  law"  is  sufficient  after  Judgment, 
in  absence  of  demurrer. — Chase  vs.  McEvoy,  68 
Cal.  848,  362. 

25.  SET-OFF — Purpose  of  statement. — ^Under 
our  code  provisions  as  to  claims  against  es- 
tates, it  is  compulsory  upon  claimant  to  pre- 
sent his  claim  under  oath,  stating  all  offsets 
and  credits.  Without  doing  this  he  cannot 
maintain  an  action  or  be  paid  his  claim.  The 
purpose  of  law  Is  to  ascertain  balance  existing* 
and  to  give  to  both  claimant  and  estate  benefit 
of  all  Just  offsets,  whether  estate  be  solvent 
or  insolvent. — ^Ainsworth  vs.  Bank  of  California, 
119  Cal.  470,  476,  51  Pac.  Rep.  952. 

26.  STRICT  COMPLIANCE  NECESSARY—  j 
Verlllcatlon  by  third  party. — Statute  regarding  • 
verification  of  claim  must  be  strictly  complied 
with,  and  where  claim  verified  by  person  other 
than  claimant  falls  to  state  reason  why  verlll- 
catlon is  not  made  by  claimant,  and  that  no 
credits,  offsets,  etc.,  exist  to  knowledge  of 
affiant,  It  Is  fatally  defective,  and  will  not  sus- 
tain action  brought  upon  rejection  of  claim. — 
Perkins  vs.  Onyett,  86  Cal.  348,  350,  24  Pac  Rep. 
1024. 

2T.  SUBSTANTIAL  COMPLIANCE  finrrH 
STATUTE  is  all  that  is  necessary  In  verification 
of  claims.  Thus  where  claim  set  out  note  with 
statement  that  nothing  except  certain  amounts 
credited  had  been  paid,  and  that  balance  with 
interest  thereon  up  to  certain  day  was  due. 
affidavit  in  words  of  statute,  except  that  there 
is  added  "up  to  certain  time,"  after  state- 
ment that  amount  is  Justly  due  to  said  claim- 
ant, is  sufficient,  as  those  words  evidently  re- 
fer to  statement  in  body  of  claim;  language  of 
verification  being  in  present  tense,  that  same 
is  Justly  due,  and  that  there  are  no  offsets  to 
same  to  the  knowledge  of  affiant. — Griffith  vs. 
Lewin,  129  Cal.  696,  698.  62  Pac  Rep.  172. 

28.  Examplcr— Affidavit  to*  claim  "that  no 
demands  have  been  made  thereon  which  are  not 
credited,  and  that  there  are  no  offsets  to  same 
to  knowledge  of  claimant  or  affiant,  except 
some  small  items,  exact  amount  of  which  Is 
not  known  to  affiant,  but  which  she  is  willing 
to  have  credited  upon  same  when  same  is  shown 
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bj  administrator  herein/'  Is  substantial  eom- 
Dilance  with  statute.  It  contains  all  that  stat- 
ute requires,  and  in  addition  shows  that  there 
are  some  small  items  of  set-off.  As  an  ex- 
cuse for  not  statinflT  amount,  claimant  states 
that  it  is  unknown  to  her,  but  that  she  is  will- 
ins:  to  have  same  credited  when  shown  by  ad- 
ministrator. If  she  knew  there  were  offsets, 
she  could  not  swear  there  were  none.  If  she 
did  not  know  amount,  she  could  not  state  it. 
She  did  state  that  there  were  offsets,  and  that 
she  did  not  know  amount,  but  that  she  was 
willing  to  credit  account  with  such  offsets. 
She  could  not  well  have  done  more.  It  mi^rht 
have  been  better  for  her  to  have  stated  that 
amount  did  not  exceed  certain  sum,  but  admin- 
istrator could  have  allowed  account,  or  offered 
to  allow  it  after  creditingr  ofCsets.  His  rejec- 
tion of  claim  was  equivalent  to  sayins  it  was 


not  just  claim,  and  that  there  were  offsets  to 
entire  amount. — Ouerian  vs.  Joyce,  188  CaL  406, 
65  Pac.  Rep.  972. 

29.  VARIANCB— Use  of  word  '^alnuuit'*  In- 
stead of  '^aflant*'  in  statement  that  no  offsets 
exist,  etc.,  is  immaterial  where  claim  shows 
them  to  be  one  and  same  person. — ^Warren  vs. 
McGlll,  103  Cal.  153,  165,  87  Pac.  Rep.  144.  See 
Davis  vs.  Brownins:,  91  CaL  608,  27  Paa  Rep. 
937. 

80.  Statement  In  verification  that  there  are 
no  credits,  ofTsets,  etc,  "to  knowledgre  of 
claimant"  of  claim  made  by  executor  on  be- 
half of  his  testator's  estate  is  sufficient. 
Variance  between  word  "claimant**  and  word 
"aflaant,"  as  provided  by  statute,  beinff  imma- 
terial, claim  showing  upon  its  face  that  affiant 
Is  claimant. — ^Davis  vs.  Browning,  91  Cal.  60S« 
606,  87  Pac  Rep.  987. 
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§1495.  SUPEBIOB  JUDGE  MAY  PBESENT  CLAHI,  AND  ACTION 
THESEON.  Any  judge  of  a  superior  oourt  may  present  a  claim  against  the 
estate  of  a  decedent  for  allowance  to  the  executor  or  administrator  thereof,  and 
if  the  executor  or  administrator  allows  the  claim,  he  must  in  writing  designate 
some  other  judge  of  the  superior  court  of  the  same  or  an  adjoining  county,  who, 
upon  the  presentation  of  such  claim  to  him,  is  vested  with  power  to  allow  or  reject 
it,  and  the  judge  presenting  such  claim,  in  case  of  its  rejection  by  the  executor  or 
administrator,  or  by  such  judge  as  shall  have  acted  upon  it,  has  the  same  right 
to  sue  in  a  proper  court  for  its  recovery  as  other  persons  have  when  their  claims 
against  an  estate  are  rejected. 

History:  Enacted  March  11, 1872;  amended  April  16, 1880,  Oode  Amdts.  1880 
(G.  G.  P.  pt.),  p.  90;  by  Oode  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  215,  act  held  uneonstitational,  see  histoiy,  §  5  ante. 

Applied,   dtedy  eMurtraedy  referred  to,   etc*  In:    Solano   Ck>.   vs.   McOudden,    120    Cal.    648, 
661,  63  Pac.  Rep.  218  (referred  to). 

§  1496.    ALLOWANCE  AND  REJECTION  OF  CLAIMS.    When  a  claim,  accom- 
panied  by  the  affidavit  required  in  this  chapter,  is  presented  to  the  executor  or 
administrator,  he  must  indorse  thereon  his  allowance  or  rejection,  with  the  day 
and  date  thereof.    If  he  allow  the  claim,  it  must  be  presented  to  a  judge  of  the 
superior  court  for  his  approval,  who  must  in  the  same  manner  indorse  upon  it 
his  allowance  or  rejection.     If  the  executor  or  administrator,  or  the  judge,  re- 
fuse or  neglect  to  indorse  such  allowance  or  rejection  for  ten  days  after  the  claim 
has  been  presented  to  him,  such  refusal  or  neglect  may,  at  the  option  of  the 
claimant,  be  deemed  equivalent  to  a  rejection  on  the  tenth  day;  and  if  the  pres- 
entation be  made  by  a  notary,  the  certificate  of  such  notary,  under  seal,  shall  be 
prima  facie  evidence  of  such  presentation  and  the  date  thereof.    If  the  claim  be 
presented  to  the  executor  or  administrator  before  the  expiration  of  the  time  lim-  I 
ited  for  the  presentation  of  claims,  the  same  is  presented  in  time,  though  acted  : 
upon  by  the  executor  or  administrator,  and  by  the  judge,  after  the  expiration  of  | 
such  time.    If  the  claim  be  payable  in  a  particular  kind  of  money  or  currency,  ; 
it  shall,  if  allowed,  be  payable  only  in  such  money  or  currency.  L 

History:  Enacted  March  11,  1872,  substantial  le-enaetment  of  §  188  Probate 
Act  as  amended  Maj  20,  1861,  Stats.  1861,  p.  637,  941;  amended  March  2^ 
1874,  Oode  Amdta.  1878-4,  p.  865;  April  16,  1880,  Oode  Amdta.  1880  (0.  O.  P. 
pt.^9  p.  90;  by  Oode  Commiflsion,  Act  March  8,  1901,  Slats,  and  Amdts.  1900-1, 
p.  'ilo,  act  held  unconstitutional,  see  hiatory^  §  5  ante. 


M4(JC        1 11100 1 


allowance:  of  cjlaims— rbjbctiov,  ibffbct. 


lpt.111. 


If  2. 

3. 

4,5. 

6. 

7. 
8. 

9. 
J  10,11. 

12. 


i 


18. 
li. 
15. 
16. 

17. 

18. 

19. 

20. 

21. 


23. 


Applied,  cited,  construed,  referred  to. 

Act  of  one  of  two  or  more  executors. 

Actual  rejection  only  starts  running  of 
statute. 

Administrator  being  interested  incompe- 
tent. 

Allowance  after  suit  brought — Judgment. 

Attorney  for  executor — jyixty  and  power 
of. 

Copy  of  original  claim. 

Contingent  claim — ^Effect  of  aUowano*. 

Contest  of  heirs. 

Defective  verification  of  claim. 

Gratuitous  services. 

Judge  need  not  act  on  rejected  daim. 

Option  of  claimant — Not  required  to  con- 
sider rejection. 

Secret  rejection — ^Fraud — ^Eejected  claims 
not  required  to  be  filed. 

Statute  of  limitations  —  Allowance  of 
claim  has  effect  to  stop  running. 

Same — ^Presentation  to  judge  —  Statute 
does  not  eoounence  to  ma. 

Statute  of  limitations  on  mortgage  on 
homestead. 

Time  for  action  of  executor -*  Duty  of 
claimant  to  inquire  as  to  action. 

Time  within  which  claim  must  be  pre- 
sented to  judge. 

Value  of  land  agreed  to  be  conveyed  as 
payment  for  services. 

1.  APPLIBD,  CITBD,  GONSTRtTBD,  RB- 
FBRRBD  TO,  etc.— 1.  Code  Mcttoik— Naliy  vs. 

i    McDonald,  66  Cal.  530,  531,  533,  6  Pac.  Rep.  890 
!    (referred  to);  Bank  of  Uklah  vs.  Shoemake,  67 
I   Cal.  147,  148,  7  Pac.  Rep.  420  (applied) ;  Stewart 
vs.  Hlnkel,  72   Cal.   187,   189,   13   Pac   Rep.   494 
I    (construed);  Cowffill  vs.  Dinwiddie,  98  Cal.  481, 
j   483,   486,  88   Pac.  Rep.   489    (construed  and  ap- 
plied);   Westbay   vs.    Gray,    116   Gal.    660,    664, 
669,  48  Pac.  Rep.  800   (erroneously  referred  to 
for   {1498   post);    Barclay   vs.   Blackinton,    127 
Cal.  189,  192,  193,  69  Pac.  Bep.  834   (applied); 
Otto  vs.   Longr,  127  CaL   471,  476,  59  Pac  Rep. 
895     (referred    to);    Ore^rory    ▼■.    Clabrou^h's 
Exrs.,   129   Cal,  476,   478,   62  Pac  Rep.   78    (re- 
ferred to). 

S.  Same~2.  Probate  Aet  |  m«~Bstate  of 
Deck  vs.  Gherke,  6  Cal.  666.  670  <applled); 
Pico  vs.  De  la  Guerra,  18  Cal.  422,  427,  430 
(referred  to);  Myers  vs.  Mott,  29  CaL  859,  872 
(referred  to);  Rice  vs.  Inskeep,  84  Cal.  224, 
226  (referred  to);  Gleason  vs.  White,  84  Cal. 
258,  262  (construed). 

As  to  dflrte  of  rejeetton  for  purpose  of  cobb«> 
mendnff  actloB^  see  post  8  1498  and  note. 

As  to  Jvdsre's  power  to  approTe  elaim  Is 
ehambers,  see   ante   f  166   and   note. 

As  to  powers  and  duties  of  ezecntors  amd 
administrators,  see  post  81681  et  seq.  and 
notes. 

As  to  wJien  and  airaiast  whom  allowaaee  of 
elalm  Is  eonelnslvoy  see  monographic  note  66 
Am.  Dec  181. 

S.  ACT  OF  ONE!  OF  TWO  OB  MOBJD  EX- 
KCCTORSy  such  as  allowance  of  claim,  is  act 
of  all,  tbey  beinff  considered  in  contesiplation 
of  law  as  but  one  person^ — ^Willis  vs.  Farley, 
24   Cal.   491,   600. 

As  to  aet  of  4MM  of  two  aBecntovs  or  ad* 
mlnlstratorsy  or  act  of  majority  of  asore  ^kmm 


see    ante 
8  1866. 

4.  ACTUAL  RBUSSCnOlf  ONLT  STARTS 
BUlfuriNG  OF  8TAT1J1V. — ^Provision  requiring 
action  to  be  brought  upon  claim  within  three 
months  after  its  rejection  otherwise  it  shall 
be  barred  Is  statute  of  limitation  in  favor  and 
interest  of  estates.  Zt  tends  to  an  early  set- 
tlement and  to  rejection  of  stale  claims.  The 
representative  of  estate  has  it  in  his  power 
to  set  statute  in  motion  by  an  early  rejection 
of  claims  presented  to  him.  If  he  fails  to  do 
so,  it  would  seem  hardly  Just  to  claimant  who 
has  not  exercised  hts  option  at  end  of  ten 
days  to  ooBflider  claim  rejected,  to  hold  him 
to  have  aet  statute  in  motion  as  of  that  date 
when  he  afterwards  brlncrs  an  action  on  the 
claim.  Thus,  where  claim  was  presented  Janu- 
ary 16th,  waA  clatnoant's  attorneys  were  told 
nothing  had  been  done  with  it,  and  on  Feb- 
ruary 7th  they  were  told  they  could  consider 
it  rejected  on  that  day,  action  brought  within 
three  months  of  that  date  is  in  time,  althoug'h 
claim  was  actually  indorsed  rejected  on  Feb- 
ruary 2d. — Cowgill  vs.  Dinwiddie,  98  CaL  481, 
485,  83   Pac  Rep.  4S9. 

6.  Rejection  of  claim  from  date  of  wMoh. 
time  to  commence  action  runs.  Is  actual  re- 
jection by  personal  representative  of  deceased 
person,  and  has  not  reference  to  refusal  or 
negrlect  of  personal  representative  to  indorse 
allowance  or  rejection  for  ten  days  after 
claim  has  been  presented  to  him.  Such  re- 
fusal or  neglect  may,  at  option  of  claimant, 
be  deemed  equivalent  to  rejection  on  tenth  day 
after  presentation.  This  clause  is  inserted 
only  to  enable  claimant  to  bring  action  after 
lapse  of  tenth  day.  If  he  so  elect,  but  period 
in  which  action  is  barred  does  not  commence 
to  run,  in  any  event,  until  after  actual  rejec- 
tion of  claioa  by  indorsement  to  that  effect. — 
Bank  of  Uklah  vs.  Shoemake,  67  Cal.  147,  148, 
7  Pac.  Rep.  420. 

e.  ADMINISTRATOR,  BBINO  INTBRBSTED, 
IlfCOMPBTBNT. — ^Administrator  being  one  of 
sureties  on  bond  of  deceased  is  incompetent 
to  act  upon  claim  of  such  sureties  for  reim- 
bursement on  account  of  Judgment  against 
them.— Estate  of  Hill.  67  Cal.  288,  244,  7  Pac 
Rep.    664. 

7.  ALLOWAir CB  AFTBB  SUIT  BROrOHT— 
Jndgmeat. — Where  claim  is  considered  re- 
jected under  this  section,  and  suit  is  filed 
thereon,  after  which  claim  is  allowed,  ap- 
proved, and  filed,  plaintiff  can  have  no  other 
relief  than  Judgment  for  costs. — ^Hall  vs.  Cayot, 
141  Cal.  18,  16,  74  Pac.  Rep.  299. 

&  ATTORNBT  FOR  BXBCI7TOR— I>uty  and 
power  of< — ^Allowing  or  rejecting  claim  Is  offi- 
cial act  which  attorney  for  executor  has  not 
power  to  perform,  but  where  claim  has  been 
rejected  and  delivered  to  such  attorney,  deliv- 
ery thereof  to  claimant  Is  mere  ministerial 
act,  which  it  is  duty  of  attorney  to  perform, 
and  if  he  refuses  so  to  do,  and  Informs  claim- 
ant that  claim  has  not  been  acted  upon  when 
in  fact  it  has  been  rejected,  his  action  binds 
executor,  and  statute  does  not  commence  to 
run  at  time  of  actual  rejection  by  executor.— 
Cowgill  vs.  Dinwiddie,  98  CaL  481,  484,  83  Pac 
Rep.  489, 
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•.  COPT  or  ORIonrAIi  CIiAIM  allowed  by 
•xecutor.  and  then  lost,  may  be  preaented  to 
and  approved  by  probate  Judffe,  and*  when  so 
proved,  baa  aame  effect  ae  if  oriirlnal  had  been 
presented  and  proved.-— Nally  vs.  lioDonald,  €6 
Cal.  530,  532.  6  Pao.  Rep.  S90. 

1«.     C^NTIirOBlfT  CHLAIBC*— BlTeet  of  aUow- 

iMee  of  contingent  claim  la  to  adniit  and  to 
establish  validity  of  obligation,  and  entitle  it 
to  be  filed  in  court,  and  rank  amonff  aoknowl- 
edrad  debts  oi  estate  to  be  paid  in  due  course 
of  administration.  If  still  oontinsent  at  time 
of  settlement  of  accounts  it  Is  provided  for  by 
H 1648.  1650.  1651  post.— Verdler  ▼•.  Roach.  96 
CaL  467,  476,  SI  Pao.  Rep.  554. 

11.  Mere  act  of  executor  and  judge  in  al- 
lowing contingent  claim  did  not  under  the 
Probate  Act  give  it  character  of  judgment.— 
Pico  vs.  De  la  Querra,  18  CaL  422,  430. 

19L  COlfTBST  OF  HBTRS.— Allowance  of 
claim  Is  judicial  act  which  entitles  dahn  to 
rank  as  acknowledged  debt  of  estate,  to  be 
paid  in  due  course  of  administration,  but  as 
judicial  act  it  is  not  binding  or  conclusive 
against  heirs,  because  they  were  not  parties 
to  it.  They  have,  therefore,  right  to  question 
allowance  at  settlement  of  estate,  burden  of 
showing  Invalidity  of  allowance,  however,  being 
cast  upon  them. — Estate  of  Swain,  67  CaL  687, 
639.  642.  8  Pac.  Rep.  497. 

19,  DEFBCTITIB  VBRIFIGATIOIV  OF  THB 
CLAIM  does  not  render  allowance  thereof  void. 
— Estate  of  Swain,  67  Cal.  637,  689,  642,  8  Pae. 
Rep.  497. 

14.  GRATUITOUS  SflJRVIGBS. —•  Claim  for 
services  rendered  gratuitously  and  without 
agreement  for  or  expectation  of  payment 
should  be  disallowed. — Estate  of  Hanson,  188 
CaL  88.  65  Pac  Rep.  14. 

18.     JUDGB  PT BSD  XOT  ACT  Olf  RBJBCTED 

GUklW.  —  When  administrator  rejects  olaim, 
rejection  is  complete  and  final,  and  there  Is  no 
reason  for  any  action  on  part  of  judge. — Jones 
vs.  Walden,  146  CaL  628.  625,  78  Pac.  Rep. 
1046. 

16.  OFTIOlf  OF  CltAIMANT — ^Kot  repaired 
to  eenaider  rejeetfon. — Statute  does  not  in 
terms  specify  time  within  which  allowance 
or  rejection  of  claim  must  be  made,  and  re- 
fusal or  neglect  to  act  within  ten  days  merely 
gives  claimant  an  option  of  considering  it  re- 
jected which  he  may  or  may  not  exercise. 
As  he  may,  in  many  instances,  suppose  that 
his  claim,  although  not  acted  upon  for  ten 
days,  will  be  ultimately  allowed,  and  action 
on  such  claim,  if  it  be  thereafter  rejected,  or 
if  administrator  refuses  to  act  upon  it,  is  not 
barred  in  three  months  fYom  tenth  day  after 
Its  presentation. — Cowglll  vs.  Dinwiddle,  98 
CaL  481.  488,  83  Pac.  Rep.  439.  See  Bank  of 
Ukiah  vs.  Shocmake,  67  Cal.  147,  7  Pac  Rep. 
426. 

17.  mDOim  RBJBCnON— Fraud. — ^Rejected 
dalBui  are  act  required  to  be  filed  by  admin- 
istrator, but  it  Is  his  duty  to  return  such 
elainia  to  claimant  with  his  ofllefal  action  in- 
dorsed thereon.  Such  indorsement  Is  evidence 
of  his  action  necessary  to  claimant  In  bring- 
hig  and  maintaining  an  action  to  establish 
claim,   and    tf  ha   secretly   rejects   datm   and 


refuses  to  deliver  It  to  claimant,  or  Inform 
him  of  action  taken  thereon.  It  operates,  cnr 
may  operate  as  fraud  upon  claimant,  and  be- 
come Inoperative  as  rejection.— Cowglll  vs. 
Dinwiddle.  98  CaL  481,  488,  83  Pac  Rep.  439. 

18.  STATUTE  OF  LIMIT  ATIONS.^Allow- 
ance  of   dalm   has   effect  to  stop  raaalag   of 

statute  of  limitations,  but  mere  presentation 
of  claim  has  no  such  effect. — ^Barclay  vs.  Black- 
inton,  127  CaL  189.  194,  69  Pac.  Rep.  884. 

lA.  PRBSBBITATIO]!  TO  JUDGB.  —  fttatete 
does  net  commfenffe  to  rum  against  claim  al- 
lowed by  administrator  until  ten  days  after 
preaentatlon  to  judges  unless  he  reject  it  In 
mean  tlme^  as  until  after  his  action  no  suit 
can  be  commenced. — ^Nally  vs.  McDonald.  66 
CaL  580,  588,  6  Pac  Rep.  890.. 

SO.  STATUTB  OF  IiIMITATIONS  ON  MORT- 
GAGE Olf  HOMESTEAD  selected  from  com- 
munity property  is  suspended  only  as  to  estata 
by  allowanoa  of  same  as  claim,  and  is  not  sua- 
pended  as  to  widow  in  whom  title  vested  at 
death  of  husband.— Vandall  vs.  Teague,  148  CaL 
471,   478,  76  Pac  Rep.  85. 

ai.  TIME  FOB  AOnON  OF  BXBOUT<»t— 
Duty  of  elalmant  to  iu^ulre  aa  to  action. — 
Executor  Is  not  required  to  immediately  on  its 
presentation  indorse  olaim  allowed  or  rejected, 
or  to  so  indorse  It  within  ten  days  after  It 
Is  presented.  He  Is  not  limited  to  any  speciSo 
period  within  which  he  must  take  formal 
action  by  indorsing  his  allowance  or  rejection 
of  claim.  It  la  not  duty  of  executor  to  seek 
out  one  who  has  presented  a  olaim,  to  notify 
such  person  that  he  has  neglected  or  refused 
to  act  upon  claim  for  ten  days  after  its  pres- 
entation, or  that  he  has  indorsed  it  rejected. 
It  is  duty  of  claimant  to  inquire  of  executor 
whether  claim  he  has  presented  has  been 
acted  upon,  and  how,  but  there  is  no 
specific  limitation  of  time  within  which  claim- 
ant is  entitled  to  be  Informed  of  action,  or 
non-action  of  executor.  If  he  neglects  to  In- 
quire within  three  months  after  his  claim  has 
been  actually  indorsed  as  rejected,  his  suit 
upon  olaim  might  perhaps  be  barred.  Never- 
theless, as  he  cannot  maintain  suit  on  his 
claim  until  It  has  been  rejected  he  has  an 
absolute  riirht  to  be  informed  of  its  rejection 
by  executor,  who  alone  knows  what  formal 
action  has  been  taken  with  respect  to  It.  If 
information  with  respect  to  allowance  or  re- 
jection of  claim  is  refused  by  executor,  claim- 
ant may  treat  previous  presentation  of  his 
claim,  and  secret  action,  if  any.  of  executor 
as  going  for  naught,  and  again  present  his 
claim,  thua  avoiding  bar  of  three  months'  lim- 
itation.—Stewart  vs.  HinkeL  72  CaL  187,  189, 
18  Pac  Rep.  494. 

22.  TIMB  WITHIN  WHICH  CLAIM  MUST 
BE  PRESENTED  TO  JUDGB  is  not  prescribed, 
but  if  olaim  be  presented  to  executor  or  ad- 
ministrator before  expiration  of  time  limit  for 
presentation  of  claims,  same  is  presented  in 
time  though  acted  upon  by  executor  or  ad- 
ministrator and  by  judge  after  expiration  of 
suoh  time.-^NaIly  vs.  McDonald.  66  CaL  530. 
581.  6  Pac  Rep.  890. 

28.  TAIiUB  OF  LAND  AGRBBD  TO  BB 
CONTBTBD  AS  PATMBNT  FOR  SERVICES 
rendered  deceased  la  proper  amount  to  allow 
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as  claim  against  his  estate,  and  no  proof  of      sary.— Bstate   of  Towne^   14S  CaL  607,   610,   77 
the  reasonable  value  of  the  services  is  neces-      Pac.  Rep.  446. 

§1497.  APPROVED  CLAIMS  OS  COPIES  TO  BE  FILED.  Every  claim  aUowed 
by  the  executor  or  administrator,  and  approved  by  a  judge  of  the  superior  court, 
or  a  copy  thereof,  as  hereinafter  provided,  must,  within  thirty  days  thereafter,  be 
filed  in  the  court,  and  be  ranked  among  the  acknowledged  debts  of  the  estate,  to 
be  paid  in  due  course  of  administration.  If  the  claim  be  founded  on  a  bond,  bill, 
note,  or  any  other  instrument,  a  copy  of  such  instrument  must  accompany  the 
claim,  and  the  original  instrument  must  be  exhibited,  if  demanded,  unless  it  be  lost 
or  destroyed,  in  which  case  the  claimant  must  accompany  his  claim  by  his  affi- 
davit, containing  a  copy  or  particular  description  of  such  instrument,  and  stating 
its  loss  or  destruction. 

CLAIMS  SECURED  BY  LIENS  MAY  BE  DESCRIBED.  If  the  claim,  or  any 
part  thereof,  be  secured  by  a  mortgage  or  other  lien  which  has  been  recorded  in 
the  office  of  the  recorder  of  the  county  in  which  the  land  aflEected  by  it  lies,  it 
shall  be  sufficient  to  describe  the  mortgage  or  lien,  and  refer  to  the  date,  volume, 
and  page  of  its  record. 

LOST  CLAIMS.  If,  in  any  case,  the  claimant  has  left  any  original  voucher 
in  the  hands  of  the  executor  or  administrator,  or  suffered  the  same  to  be  filed 
in  court,  he  may  withdraw  the  same  when  a  copy  thereof  has  been  already,  or  is 
then,  attached  to  his  claim.  A  brief  description  of  every  claim  filed  must  be 
entered  by  the  clerk  in  the  register,  showing  the  name  of  the  claimant,  the  amount 
and  character  of  the  claim,  rate  of  interest,  and  date  of  allowance. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §133  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  638,  §  42;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  0.  P.  pt.),  p.  90;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  216,  act  held  uneonstitutional,  see  history,  §  5  ante. 

1, 2.  Applied,  oited,  construed,  referred  to.  25.  Same — Of  third  party,  to  secure  debt  of 

3.  Allowance  in  part — ^Action  for  balance.  deceased. 

4.  Assignment  of  mortgage  need  not  be  pre-  26.  Same — To  be  available  on  probate  sales. 

sented.  27.  Same — ^Where  title  has  passed  from  de- 

5.  Attorney  of  administrator,  claim  of — ^Ap-  ceased. 

peaL  28.  Necessity  for  presentation  of  claim — Sec- 

6.  Conditional     sale  —  Effect     of     allowing  ^^^^  do®8  not  affect. 

claim.  29.  Note — AUowance  of  is  sufficient  to  keep 

T,  84  Contest  by  heii^Burden  of  proof.  ^^  ^„      mort^e  alive. 

9,  Same-Defective  verification.  ^^H'  Not^Presentation  of  is  not  of  security. 
10    Same— When  mav  be  made  ^^'  Option  of  holder  to  consider  note  due— 

lu.  »ame— When  may  De  maae.  j,^^^  ^^  presentation. 

11..  Copy    of    mortgage    with    indorsements      34, 35.  Inference  to  record-Sufficiency  of . 

,0   r.    f?"®^^\     1  .       ™.         11       ;.    .  86.  Status  of  aUowed  claim— Object  of  law— 

12.  Contingent   cUiim--When  allowed   is  en-  Expenses  of  administration  not  included. 

A    A  AiT                    "^^'^^  acknowl-  37^  Statute    of   limitations  —  Effect   of   pre- 

-      ^?,.^.,  sentation  when  not  required. 

18.  Fibng  claims. ^  33.  Vendor's  lien. 

14.  Same— Necessity  of.  39.  Verbal  allowance  by  administrator. 

16.  Same— Rejected  daim  is  not  required  to  40.  Waiver  of  presentation  of  mortgage. 

^  ^«^  41.  Writing   waiving   statute   of    liimtations 

16.  Foreclosure  of  mortgage— Not  barred  by  must  be  presented. 

allowance  as  chum.  i.    applibd,    cited,    construbd.    rb- 

17.  Form  of  todorsement-"  Allowed  and  ap-      pbhrbd  to,  etc.-i.  Code  .e««o».-E8tate  of 

•.»    ^P'°™        ^       ,  ^    ^    ,      «  -.  .     .       Galvin.  61  Cal.  216,  217   (cited);  Estate  of  Mc- 

18.  Guarantee   of   value   of   stock— Sufficient      causland.  62  Cal.  668.  677  (referred  to);  Estote 

presentation.  ^^  Loshe,  62  Cal.  418,  416   (applied);  Hlbernia 

19.  Interest— Allowance  as  to  principal  only.  sav.   &   L.   Soc.   vs.   Conlln,    67   Cal.    178.    180, 

20.  Invalid  mortgage  need  not  be  presented.  7    Pac.    Rep.    477    (referred    to);    Stuttmeister 

21.  Judgment  lien  not  destroyed.  vs.   Superior  Court,   78   Cal.   487.   489,   14   Pao. 
22,28.  Mortgage — ^Necessity  of  presentation.  Rep.  86   (applied);  Moran  vs.  Oardemeyer.  82 

24.  Same — ^Amendment  not  retroactive.  Cal.  96,  99,  28  Pac.  Rep.  6  (referred  to);  Walk- 
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eriy  vs.  Bacon,  85  Cal.   187,   141.  24   Pao.  Rep. 

fS8    (referred    to);    Bank    of    Sonoma    Co.    vs. 

Charles,    86    Cal.    822,    826,    24    Pac.    Rep.    1019 

(applied);  Verdler  vs.  Roach,  96  Cal.  467,  475, 

SI  Pac  Rep.   564   (applied);  Holt  Mfff.  Co.  vs. 

Swin^r,    109    Cal.    868,    867,    42    Pao.    Rep.    485 

(applied);   Consolidated  Nat   Bank  vs.   Hayes, 

112    Cal.    75,    79,    44    Pac.    Rep.    469    (applied); 

Selna  vs.   Selna.   126  Cal.  857,  862,  78  Am.   St 

Rep.  47,   58  Pac.  Rep.  16   (applied);   Estate  of 

)    Turner,    128    Cal.    888,    898,    60    Pac    Rep.    967 

I    (applied);  Moore  vs.  Russell,  138  Cal.  297,  299, 

i    05  Pac  Rep.  624   (applied);  Visalia  Sav.  Bank 

1   ▼■.  Curtis,   185  Cal.  860,  852,  67  Pac  Rep.  829 

(referred   to);   Estate   of  McDouffald,   146   Cal. 

191,  193,  79  Pac  Rep.  878   (applied). 

S.  Sam»--a.  Probate  Aet  fi  188. — Gray  vs. 
Palmer,  9  Cal.  616,  686  (referred  to);  Pico  vs. 
De  la  Guerra.  18  Cal.  422,  428  (referred  to); 
Fallon  vs.  Butler,  21  Cal.  24,  29,  81  (referred 
to):  Willis  vs.  Farley.  24  Cal.  491,  601  (re- 
ferred to);  Ellis  vs.  Polhemus,  27  Cal.  850, 
356.  856  (referred  to);  Myers  vs.  Mott  29  Cal. 
351,  880  (referred  to);  Pitte  vs.  Shipley,  48 
Cal.  164,  161  (applied);  Estate  of  Schroeder, 
46   CaL   304,   816    (construed). 

a.     AI^IiOWANCB  IN  PART— Aetlon  for  bal- 
aace.^ — If,     upon     presentation     of     claim     for 
110,000  alleffed  to  be  due  claimant  by  reason 
of    executors    having   taken   property   charired 
with  trust  to  pay  claimant  that  sum,   execu- 
tors and  probate  Jud£re  allow  claim  for  |6,000 
only,  such  allowance  and  filing:  of  claim  does 
not    prevent    action    by    claimant    to    enforce 
payment   of   remainingr    16,000,    if   he    has   not 
accepted   amount   allowed   in   full   satisfaction 
.  of  his  claim,  as  he  has  same  riffht  to   relief 
I  as   to  this  part  of  claim   that  he  would  have 
I  had    as   to   whole   had   claim   been   rejected   in 
toto.— Walkerly    vs.    Bacon.    86    Cal.    137,    141, 
24  Pac  Rep.   688. 

4.  ASSIGNMENT  OF  MORTGAGE  NEED 
NOT  BE  PRESENTED. — Copy  of  note  and 
mortffa^e  presented  as  secured  claim  is  all  that 
Is  necessary,  as  claim  is  founded  on  debt  of 
deceased  evidenced  by  note  and  secured  by 
mortgraere.  In  case  of  assignment  assignment 
need  not  be  presented,  as  the  claim  is  not 
based  on  that. — Estate  of  McDougald,  146  Cal. 
191.   193.   79   Pac   Rep.    878. 

B.  ATTORNEY  OF  THE  ADMINISTRATOR, 
CLAIM  OF— Appeal.^The  term  "claim"  as  used 
in  reference  to  estates  of  deceased  persons 
has  reference  to  such  demands  or  debts  against 
decedent  as  existed,  and,  if  due,  might  have 
been  enforced  against  him  in  his  lifetime  by 
proper  action,  and  liabilities  of  administrator 
incurred  in  management  of  estate,  or  in  ad- 
ministering trust,  stand  upon  difCerent  footing; 
but  where  an  attorney  presents  claim  for  ser- 
vices rendered,  which  is  allowed  and  proved, 
and  ordered  paid  as  claim  against  estate,  to 
be  paid  not  as  costs,  but  in  due  course  of  ad- 
ministration, it  becomes  one  of  acknowledged 
debts  of  estate,  and  when  thus  treated,  an 
order  for  its  payment  is  appealable  under  fi  963 
ante. — Stuttmeister  vs.  Superior  Court,  72  Cal. 
487,  489,   14  Pac   Rep.  86. 

C  CONDITIONAL  SALE— Effect  of  aUowtng 
clalBi^ — ^Under  conditional  sale  providing  that 
vendor  shall  retain  title  to  property,  and  shall 


have  right  to  take  same  if  deferred  payments 
contracted  for  be  not  paid,  presentation  of 
claim  against  estate  of  deceased  vendee,  and 
allowance  thereof  after  default,  has  effect  of 
an  option  by  vendor  to  consider  sale  valid  and 
absolute,  and  waives  his  right  to  retake  prop- 
erty.—Holt  Mfg.  Co.  vs.  Ewing,  109  Cal.  863, 
857,  42  Pac  Rep.  435. 

7.  CONTEST   BY    HEUU-Bnrden  of  proof. — 

Hearing  as  to  validity  of  claim  after  its  allow- 
ance and  at  subsequent  stage  of  proceedings 
when  heir  for  first  time  becomes  party  is  not 
in  nature  of  review  on  appeal  of  action  of 
administrator  and  probate  Judge  in  allowing 
claim.  Effect  of  allowance  of  claim  by  ad- 
ministrator and  probate  Judge  is  to  make  it 
prima  facie  evidence  of  debt  and  to  cast  onus 
of  proof  on  heir  thereafter  contesting  it. — 
Estate  of  Crosby,  66  CaL  574,  579. 

8.  In  attack  by  heir  on  claim  allowed  by 
administrator  and  probate  Judge  court  treats 
allowance  as  quasi  Judgment,  and  burden  of 
proof  is  on  heir,  who  must  prove  distinctly 
and  clearly  that  claim  was  barred  at  time 
It  was  presented  in  order  to  impeach  Judg- 
ment of  probate  court  in  allowing  it.— Hille- 
brandt  vs.  Burton,   17  Tex.   138. 

As  to  contest  of  allowed  elalm  by  heir,  see 
post  S  1686   and  note. 

9.  Defective  verlflcatloB.  —  Allowance  of 
claim,  although  made  upon  defective  verifica- 
tion, is  not  void.  Such  is  a  Judicial  act  which 
entitles  claim  to  rank  as  an  acknowledged 
debt  of  estate,  to  be  paid  in  due  course  of 
administration,  but  as  Judicial  act  it  Is  not 
binding  or  conclusive  against  heirs,  because 
they  are  not  parties  to  it.  They  have,  there- 
fore, right  to  question  allowance  at  settlement 
of  estate,  but  burden  of  showing  invalidity 
of  allowance  is  cast  upon  them.~Estate  of 
Swain,  67  Cal.  687,  642.  8  Pac.  Rep.  497;  Con- 
solidated Nat  Bank  vs.  Hayes,  112  Cal.  76,  78, 
44  Pac  Rep.  469. 

10.  'When  may  be  made. — There  are  two 
points  in  administration  of  an  estate  where 
allowed  claims  may  be  attacked  and  con- 
tested; when  application  is  made  for  sale  of 
real  estate  (9  1640  post),  and  when  an  account 
is  rendered  for  settlement  (fi  1686  post);  but 
in  making  contest  in  either  case  contestant 
has  affirmative  and  must  show  cause.  How 
far  allowance  and  approval  of  claim  gives  to 
it  resemblance  or  effect  of  Judgment  it  is  not 
necessary  to  discuss  in  deciding  this  question; 
it  is  sufficient  to  say  such  claim  is  to  rank 
as  an  acknowledged  debt  of  estate  to  be  paid 
in  due  course  of  administration;  if  it  be  an 
acknowledged  debt  of  estate.  It  is  good  until 
cause  be  shown. — Estate  of  Loshe,  62  Cal.  418, 
416. 

IL  GOFT  OF  MORTGAGE  1¥ITH  IN- 
DORSEMENTS THEREONy  Showing  date, 
volume,  and  page  of  its  record  in  recorder's 
office,  and  containing  full  and  complete  copy 
of  note,  attached  to  claim,  and  referred  to 
therein,  is  sufficient  to  meet  requirements  of 
this  section.— Consolidated  Nat  Bank  vs. 
Hayes,  112  Cal.  76,  78,  44  Pac.  Rep.  469. 

IS.  CONTINGEBTT  CLAIM— 'When  allowed  Is 
eatltled  to  be  llled  and  rank  among  acknowl- 
edged debts  of  estate  to  be  paid  in  due  course 
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of  administration. — ^Verdi^r  ▼■.  Roach,  16  CaL 
467,  475,  31  Paa  R^p.  664. 

18.     FIUNO   CIJLIMS.r-rr9%rUiam   mm   to    the 

filing  of  claims  within  thirty  day*  after  their 
allowance  Is  directory  merely.  No  penalty  is 
prescribed  for  failure  to  do  so.— Estate  of 
Schroeder,  46  Cal.  804,  816. 

14.  Necessltr  of. — ^Where  statute  specifies 
presentation  of  claim  as  only  act  essential 
to  save  debt  being:  barred,  fllingr  thereof  Is  not 
necessary  to  prevent  the  bar. — ^Willis  ▼&.  Far- 
ley.  24   Cal.   491,   608. 

Iff.   Rejected  claim  Is  mot  reavlred  to  be  flled, 

but  it  is  duty  of  administrator  to  return  same 
to  claimant  with  his  official  indorsement  of 
his  action  thereon. — Cowg^ill  vs.  Dinwiddle,  98 
Cal.   481,   484,  83   Pac  Rep.   489. 

le.  FORBCIiOSlJRB  OF  MOBTOA6B— No* 
barred  by  allowaMce  as  claim.— Presentation 
of  claim  and  allowance  and  approval  thereof 
does  not  bar  or  prevent  action  to  foreclose 
mortgagre. — Moran  vs.  Gardemeyer,  82  CaL  96, 
99,  28  Pac.  Rep.  6.  See  Hlbernla  Sav.  &  L.  Soc. 
vs.  Conlin.  67  Cal.  180,  7  Pac.  Rep.  477;  German 
Sav.  &  L.  Soc.  vs.  Hutchinson.  68  CaL  62,  8 
Pac.  Rep.  627;  Wise  vs.  Williams.  72  CaL  644, 
14  Pac.  Rep.  204. 

17.  FORM  OF  INDORSBMBNT^-^AlloweA 
and  approved"  indorsed  on  claim  must  be  held 
to  be  an  allowance  of  claim  as  presented,  and 
where  on  its  face  it  purports  to  be  a  secured 
claim  must  be  held  allowed  and  approved  as 
such.— Estate  of  McDougald,  146  CaL  191,  198. 
79  Pac.  Rep.  878. 

18.  GUARANTY  OF  VALUB  OF  STOCK— 
SiifleieBt  preMCBtatloa. — ^A  contract  whereby 
deceased  sruaranteed  value  of  stock  to  be  cer- 
tain amount  at  future  time,  or  that  he  would 
purchase  same  at  such  time,  is  sufficiently 
presented  by  attaching^  copy  thereof  to  claim 
which  contained  an  offer  to  surrender  oer- 
tlficates  of  stock  duly  Indorsed,  in  same  con- 
dition as  received. — Maurer  vs.  King,  127  Cal. 
•114,   116,  69  Pac.  Rep.  290. 

19.  INTBRBST.— Allowasee  ■•  to  pvteelpal 
only  of  claim  for  principal  and  interest  is  re- 
rejection  as  to  interest. — Consolidated  Nat.  Bank 
vs.  Hayes.  112  CaL  76,  88.  44  Pac.  Rep.  469. 

As  to  iMterest  esi  J«dsmeMt%  see  ante  i  1034 
and  note. 

20.  INVAUD  MORTGAGE!  BTXSBD  IfOT  BID 
PRE2SBNTBD. — Note  purporting  to  be  secured 
by  mortgage  which  was  invalid,  because  mort- 
flrasrer  never  owned  or  had  any  interest  in 
mortsraared  premises,  may  be  presented  as 
claim  agralnst  estate  of  deceased  mortgager 
without  presentation  of  mortgage,  and  may 
be  allowed  as  debt  of  estate. — Otto  vs.  Liong, 
127  CaL  471.  476,  69  Pac  Rep.  896. 

21.    jin>GMBBrr  libn  not  dbstroybd.— 

While  allowance  and  approval  of  claim  ren- 
ders it,  for  certain  purposes,  as  Judgment 
against  estate,  it  is  not  so  far  judgment  to 
merge  within  Itself  Judgment  upon  which  the 
claim  was  based,  and  thus  destroy  Hen  of  that 
Judgment.— Morton  vs.  Adams,  124  CaL  229.  231, 
56  Pac.  Re».   1088. 

32.     MORTGAGE— NeoessItT  of  prcoMrtattoa. 

— Distinction  between  claims  arising  on  per- 
sonal  obligation   of   mortgager   and   right   o£ 


mortgagee  to  enforce  his  specific  lien  In  equity 
is   obvious.     Where  no   personal   Judgment   \m 
sought    presentation    of   claim    against    estate 
of  deceased   mortgager   is   not   condition   pre~ 
cedent  to  commencement  of  suit  in  equity  to 
foreclose   mortgage.     Provisions   declaring   no 
sale  of  property  of  decedent  valid  unless  made 
on  order  of  probate  court  apply  only  to  sales 
by    executor    or    administrator,    and    have    no 
reference    to   Judicial   sales    under   decrees    ot 
courts   of  equity,   nor   to  sales  made   in   pur- 
susjice  of  testamentary  authority. — Fallon  va.    | 
Butler,    81    Cal.    24.    31.    83.      See    Coweil    va.    ' 
Buckelew,  14  CaL   640.  641;  Norris  vs.  Harriv,    I 
16  CaL  226,  256;  Payne  vs^  Payne.  18  CaL  292. 

As  to  datma  secwred  by  asortgagey  see  post 
9  1600  and  note. 

As  to  effect  of  payaieKt  om  mortgage  by  heir 
before  appolntoMBt  of  administrator,  see  £s- 
tate  of  Heeney  (CaL  App.  May  16,  1906),  86 
Pac.   Rep.   842. 

28.  Note  secured  by  mortgage  must  be  pre- 
sented as  claim  ag«Linst  estate  or  action  there- 
on .is  barred,  even  though  no  personal  or 
defictenoy  Judgment  be  claimed.-*Pitte  vm, 
Shipley,  46  CaL  164,  168,  160. 

%4*  AmeBdaieiit  mot  retroactive.  —  Amend- 
ment of  1874,  requiring  claims  secured  by 
mortgage  to  be  presented  to  administrator  be- 
fore suit,  was  not  retroactive,  and  where,  by 
statute  in  force  at  time  of  publication  of 
notice  to  creditors  such  claims  were  not  re- 
quired to  be  presented,  right  of  action  to  fore-  ^ 
close  mortgage  is  not  barred  by  reason  of 
claim  not  having  been  presented. — ^Hibernia 
Sav.  &  L.  Soc  vs.  Hayes,  66  CaL  297.  899 
(McKee  and  Sharpstein,  J. J.,  dissenting).  ' 

2S.  Of  third  party  to  secure  debt  of  de- 
ceasediT-Only  such  claims  are  required  to  be 
presented  as  when  allowed  will  rank  among 
acknowledged  debts  of  estate,  to  be  paid  In 
due  course  of  administration.  Thus,  where 
married  woman  executed  mortgage  on  her 
separate  property  to  secure  debt  of  her  hus- 
band, such  mortgage  need  not  be  presented 
as  claim  against  her  estate,  she.  In  any  event, 
owing  no  debt,  but  simply  having  conveyed 
her  property  to  secure  payment  of  debt  of 
another.  Section  1500  post  does  not  apply  to 
such  case,  for  reason  that  there  can  be  no 
recourse  under  circumstances  against  any 
other  property  of  estate  than  that  mentioned 
in  mortgage. — ^Hibemia  Sav.  &  Li.  Soc.  vs.  Con- 
lin. 67  CaL  178,  180,  7  Paa  Rep.  477. 

26;  To  be  available  mm.  probate  salei^ — ^The 
provision  in  {1570  post  that  holder  of  mort- 
gage may  become  purchaser  at  any  sale  under 
order  of  court  of  lands  included  in  mortgage, 
and  his  receipt  for  amount  due  him  from  pro- 
ceeds of  sale  is  payment  pro  tanto.  and  is 
to  be  read  in  connection  with  provisions  of 
previous  sections  and  also  this  section  and 
9 1493  ante.  The  purchaser  who  is  holder  of 
mortgage  upon  property  sold  is  not  author- 
ized to  make  payment  for  his  purchase  in  this 
manner  unless  his  mortgage  is  valid  olalm 
against  estate,  and  has  been  presented  and 
allowed.  A  mortgage  to  be  available  as  olalm 
against  estate.  In  any  form,  must  be  presented 
and  allowed  as  claim  against  estate,  and  fail- 
ure   to    present    and    have    same    allowed    as 
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claim  ftffalnst  estate  waives  mortgagee's  rlsrht 
to  hare  same  constitute  lien  upon  property, 
and  in  such  case,  he  is  not  entitled  to  demand 
conveyance  from  administrator,  without  pay- 
ment of  price  at  which  he  purchased  mort- 
Sa^ed  premises  at  probate  sale. — Estate  of 
Turner,  128  CaL  S88,  892,  60  Pac  Rep.  967. 

27.  Where  title  has  passed  from  deceased. — 

Presentation  of  claim  on  note  >  and  mort^rasre 
need  not  be  made  prior  to  foreclosure  suit 
where  deceased  mortgagrer  parted  with  title 
to  property  and  nothing  Is  claimed  as  airainst 
estate. — Christy  vs.  Dana,   42   Cal.   174,   179. 

28.  HSCBSSmr  FOR  PRESSESNTATIOlf  OF 
CLAIM— SiMtlesi  dees  act  affect.— This  section 
merely  g^oes  as  to  manner  of  presentation  of 
claim  and  Is  to  avoid  necessity  of  separate 
presentaticm  of  note,  mortSrase,  bill,  bond,  etc. 
It  does  not  affect  <[uestlon  of  necessity  of 
presentation  of .  claim.— Pttte  vs.  Shipley,  46 
CaL   164,  161. 

20.  If  OTB — ^AllowaMee  of  Is  svlBeleMt  to  keep 
nortKase  allve« — Mortffagre  Is  mere  incident  of 
debt,  and  allowance  of  claim  secured  thereby, 
if  sufficient  to  make  it  an  acknowledgrsd  debt 
of  estate,  is  also  sufficient  to  keep  alive  mort- 
saflre,  and  entitle  holder  to  have  it  foreclosed. 
—Consolidated  Nat.  Bank  vs.  Hayes,  112  Cal. 
76,  7.8,  44  Pac.  Rep.  469. 

SO.     PreseatatloB    of    Is    net    of    secnrlty.-*- 

Claim  upon  note  secured  by  mortsa^e  not 
containing*  copy  of  mortgage  or  reference 
thereto  by  its  recordation,  is  not  claim  upon 
mortgage  or  presentation  thereof  sufficient  to 
sustain  action  for  foreclosure  in  which  such 
presentation  is  necessary. — Evans  vs.  Johnston, 
115  CaL  180,  182.  46  Pac.  Rep.  996. 

81.  Presentation  of  note  secured  by  mort- 
gage as  claim  against  estate  is  not  presenta- 
tion of  mortgage,  and  Is  not  sufficient  basis 
for  action  to  foreclose,  where  recourse  agtilnst 
property  of  estate  in  general  is  not  walved.^- 
Bank  of  Sonoma  Co.  vs.  Charles,  86  Cat.  ir22, 
826,  24  Pao.  Rep.  1019. 

82.  Presentation  of  claim  setting  forth 
copy  of  promissory  note,  with  amount  due 
thereon,  only  reference  to  mortgage  being  fol- 
lowlng*  recital  in  note:  'This  note  is  secured 
by  mortgage  bearing  even  date  herewith,"  Is 
not  presentation  of  mortgage. — ^Estate  of  Tur- 
ner, 18S  Cal.  888,  892,  60  Pae.  Rep.  967. 

28.  OPTIOlf  OF  HOLINSR  TO  CONSIDBR 
HOTBS    DUB — ^Blleet    of    yresentattoa^— Where 

note  provides  that  principal  shall  become  due 
at  any  time  upon  default  In  payment  of  In- 
terest, at  option  of  holder,  presentation  of 
claim  after  default  te  payment  of  tetereet 
for  '*ajnotmt  dve  at  this  date  oa  certain 
promlsBory  note^  dated  November  18,  1898, 
made  by  said  ——  payable  17  months  after 
date,  at  rate  of  11  per  cent  per  annum,"  fol- 


lowed by  copy  of  note,  does  net  mean 
sarlly  that  holder  had  exercised  his  option  of 
declaring  whole  principal  and  interest  due. 
The  words  **amount  due  at  this  date"  do  not 
necesssrily  mean  more  than  that  principal 
was  so  much  and  Interest  so  much*  and  that 
none  of  it  iiad  been  paid.  It  does  not  mean 
aecesaarily  that  whole  amount  was  then  due. 
In  sense  of  being  payable  and  suable*  and  that 


plaintiff  Intended  to  bring  suit  on  that  theory. 
But  even  If  that  intent  could  be  attributed  to 
him  from  fact  of  presentation,  he  was  not 
bound  to  pursue  that  intent.  It  is  flrmly 
established  that  option  of  that  character  is 
mere  penalty  put  on  maker  in  favor  of  holder 
of  note,  which  latter  may  waive,  and  that 
even  his  express  declaration  of  an  election  to 
exercise  option,  does  not  put  it  out  of  his 
power  to  waive  it.  Therefore,  action  upon 
such  claim  is  not  barred  in  three  months 
after  its  rejection,  but  may  be  maintained  at 
any  time  before  expiration  of  two  months 
after  maturity  of  note. — ^Moore  vs.  Russell,  133 
Cal.  297,  300,  65  Pac.  Rep.  624. 

84.     REFESiUBINCi:    TO    RECORD— BuAcieiiey 

of. — ^Where  claim  refers  to  date,  volume,  and 
page  of  record  of  mortgage,  and  shows  that 
it  was  on  real  property  situated  In  Riverside 
County,  California,  and  was  given  to  secure 
note,  copy  of  which  is  contained  in  claim,  it 
is  sufficient  compliance  with  this  section,  even 
if  anything  more  is  required  than  reference 
to  recordation. — ^Moore  vs.  Russell,  133  Cal.  297. 
299,   65  Pac.  Rep.   624. 

36.  Statement  that  note  Is  secured  by  mort- 
gage on  real  estate  described  In  the  Inventory 
to  which  reference  Is  made,  with  date  of  ex- 
ecution of  the  mortgage  and  date,  volume, 
and  page  of  its  record.  Is  sufficient  presenta- 
tion of  mortgage. — ^Estate  of  McDougald,  146 
CaL  191,  193,  79  Pac.  Rep.  878. 

S6.  STATUS  OF  AIXOWBD  CLAIM— Object 
of  law — ESzpensea  of  adwtnlstration  aet  in-* 
clvded« — ^At  common  law  administrator  who 
paid  without  suit  did  so  at  his  perlL  The 
evident  design  of  our  law  grlving  to  claims 
allowed  by  administrator  and  approved  by  the 
probate  Judge  force  and  effect  of  Judgments 
was  to  protect  administrator  in  payment  of 
such  claims,  and  to  prevent  property  of  es- 
tate being  squandered  In  useless  and  expen- 
sive- litigation.  This  applies  only  to  such 
claims  as  were  debts  of  deceased,  and  not  to 
expenses  of  administration  or  to  disbursements 
made  in  management  of  property  of  estate, 
which  latter  are  only  conclusive  after  allow- 
ance on  settlement  of  accounts  after  notice  to 
parties. — ^Estate  of  Deck  vs.  Qherke,  6  CaL 
665,   669. 

87.  STATUTB  OF  LIMITATIONS— Bffeet  of 
pveseaiatlea  when  mot  reanlred.— Where  mort- 
gage is  not  required  to  be  presented  as  claim, 
its  presentation  and  allowance  does  not  affect 
question  as  to  statute  of  limitations.— Hibernla 
Sav.  A  L.  Soc  vs.  Conlin,  67  Cal.  178,  180.  7  Pac. 
Rep.  477. 

86.  TIDNDOR'S  LIS3M  in  order  to  be  preserved 
against  estate  need  not  be  presented,  or  be 
referred  to  in  any  claim  presented  for  indebt- 
edness secured  thereby,  not  being  mortgage 
tir  recorded  Ilea.*— Selna  vs.  Selna,  126  Cal.  357, 
78  Am.  St  Rep.  47,  58  Pac.  Rep.  16. 

89.  TBRBAL  ALLO'VI'AlfCll  BT  ADMINIS*- 
TRATOR  of  claim  againift  estate  Is  not  valid, 
but  even  if  it  was  so  It  would  require  to  l>e 
foHowed  by  approval  of  probate  judge.^Pltte 
vs.  Shipley,   46  CaL   154,  16L 

4a  TITAITiBB  OF  PHBSKNTATIOTV  OF 
MORTGAGBL^Allowaace  by  executor  of  claim 
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on  note  secured  by  mortgage  is  not  wai7er 
of  presentation  of  mort£ragre  as  claim,  provldod 
such  waiver  could  In  any  event  be  made  by 
executor. — Bank  of  Sonoma  Co.  vs.  Charles,  86 
Cal.    322,    828,    24   Pac.    Rep.    1019. 

41,     WRITING      "WAIVING      STATUTES      OP 
lilMITATIONS  MUST  BB  PRESBNTBD^  as  bar 


of  statute  can  only  be  removed  by  such  writ- 
ten instrument. — Estate  of  Oalvln,  61  Cal.  215, 
217. 

As  to  whether  mckMOwledsmcBt  to  take  the 
debt  oat  of  running  of  statute  of  llmitatloiis 
Is  required  to  be  tn  wrltla«»  seo  ante  I  360  and 
note. 


§  1498.    REJECTED  CLAIMS  TO  BE  SITED  FOR  WITHIN  THREE  MONTHS. 

When  a  claim  is  rejected  either  by  the  executor  or  administrator,  or  a  judge  of 

the  superior  court,  the  holder  must  bring  suit  in  the  proper  court  against  the 

executor  or  administrator  within  three  months  after  the  date  of  its  rejection,  if  it 

be  then  due,  or  within  two  months  after  it  becomes  due,  otherwise  the  claim  shall 

be  forever  barred. 

History:  Enacted  March  11,  1872,  re-enaetment  of  §  134  Probate  Act; 
amended  April  16,  1880,  Code  Amdts.  1880  (G.  C  P.  pt.),  p.  91;  hj  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  216,  aet  held  uncon- 
stitutional, see  history,  {  5  ante. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Allowance  in  part— Oommencement  of  lim- 

itation. 

4.  Same — Claim  not  required* 

5.  Amendment  of  complaint. 

6.  Constitutionality  of  statute. 

7.  Contingent  claim. 

8.  Same — Included  in  provisions  of  section* 

9.  Same — Right  of  action  on. 

10.  Same — Time  of  commencement  of  action. 

11.  Same— Time  extended,  not  shortened. 
'  12.  Date  of  rejection — ^What  is, 

13.  Same — Subsequent  claim  presented. 

14.  Extension  of  time  —  Adnoinistrator  cannot 

grant. 

15.  Interest—Claim  for  rejected — Time  for  suit. 

16.  Pending'  action  not  affected. 

17.  Rejection  —  By   either   executor   or   judge, 

effect. 

18.  Theory  of  statute  of  limitations. 

19.  Transitory  .action. 

1.  APPLIESD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc — 1.  C€>de  •ectlon. — ^Bank  of 
XJklah  vs.  Shoemake,  67  Cal.  147,  148,  7  Pac. 
Rep.  420  (referred  to);  Estate  of  Swain,  67 
Cal.  637,  640,  8  Pac.  Rep.  497  (referred  to); 
Stewart  vs.  Hlnkel,  72  Cal.  187.  188.  18  Pac. 
Rep.  494  (referred  to);  Vandersllce  vs.  Mat- 
thews, 79  Cal.  273,  275,  277,  21  Pac.  Rep.  748 
(applied);  Gillespie  vs.  Wright,  98  Cal.  169. 
170,  28  Pac.  Rep.  862  (applied);  Verdler  vs. 
Roach,  96  Cal.  467,  470,  87  Pac.  Rep.  564  (re- 
ferred to);  CowfiTlll  vs.  Dinwiddle,  98  Cal.  481, 
485,  486,  83  Pac.  Rep.  439  (cited);  Fratt  vs. 
Hunt,  108  Cal.  288,  292,  41  Pac.  Rep.  12  (con- 
strued); Hardin  vs.  Sin  Claire,  116  Cal.  460, 
464,  47  Pac.  Rep.  368  (referred  to);  Westbay  vi. 
Gray,  116  Cal.  660,  664.  666,  48  Pac.  Rep.  800- 
(applied);  Bemmerly  vs.  Woodward,  124  Cal. 
568,  574,  57  Pac.  Rep.  661  (applied);  Maurer 
vs.  King,  127  Cal.  114,  116,  59  Pac.  Rep.  290 
(construed);  Barclay  vs.  Blackinton,  127  Cal. 
189,  192,  198,  69  Paq.  Rep.  834  (referred  to); 
More  vs.  More,  127  Cal.  460,  59  Pac.  Rep.  828 
(referred  to);  Gregory  vs.  Clabrough's  Execu- 
tors, 129  CaL  475,  478,  479.  62  Pac.  Rep.  72 
(applied);  Morse  vs.  Steele,  182  Cal.  456,  457, 
458,  64  Pac.  Rep.  690  (applied);  Moore  vs. 
Russell.    188    Cal.    297.    800,    801,    6S   Pac.    Rep. 


624  (referred  to);  Brooks  vs.  Lawson.  1S6 
Cal.  10.  18,  68  Pac.  Rep.  97  (applied):  Mac- 
Gowan  vs.  Jones,  142  Cal.  693,  694.  76  Pac.  Rep. 
508  (applied);  Jones  vs.  Walden,  145  Cal.  523. 
624,  78  Pac   Rep.   1046    (applied). 

3.  Same — 2,  Probate  Act  9  184. — Pico  va.  De 
la  Guerra,  18  Cal.  422,  428,  430  (referred  to); 
Fallon  vs.  Butler,  21  Cal.  24,  29  (referred  to); 
Rice  vs.  Inskeep.  34  Cal.  224,  226  (referred  to) ; 
Harp  vs.  Calahan.  46  Cal.  222.  228  (referred 
to). 

Aji  to  aetloiM  on  rejected  dalmsy  the  com- 
mencemeAt  thereof,  and  proeeedlnvs  therein, 
see  post  S  1500  and  note. 

Aji  to  ■tatntea  of  limltationa — Generality  see 
ante  S9  335-363   and  notes. 

Same — TUae    for    bringing    action. — See    post 

8  1501  and  note. 

Same— Same — ^After  deaths — See  ante  S  868  and 
note. 

Same— TacancT  In  administration  doea  not 
affect. — See  post  9  1501  and  note. 

Aa  to  time  f6r  bringing  action,  see  ante 
I  853  and  note;  post  9  1501  and  note. 

Aa  to  vncancy  In  admlnlatratlon  not  alfeetlnir 
Btatnte  of  limltationa^  see  po&t  9  1501  and  note. 

Aa  to  when  action  la  commenced,  see  ante 

9  360  and  note. 

8.  ALLOIfTANCB  IN  PART— Commencement 
of-  limitation. — ^Where  claim  Is  allowed  in  part 
by  administrator  and  rejected  in  part,  time 
to  commence  action  begins  to  run  at  such  re- 
jection, and  not  at  time  of  approval  of  such 
allowance  in  part  by  Judgre. — Jones  vs.  Walden. 
145  Cal.   523,   526,   78   Pac  Rep.   1046. 

4.  Claim  not  required.  —  Presentation  and 
allowance  in  part  of  claim  is  immaterial  upon 
question  of  limitation  of  rigrht  of  action  where 
such  presentation  is  not  required. — Potter  vs. 
Lewln,  128  Cal.  146,  147,  55  Pac  Rep.  788. 

5.  AMVSNDIWBNT    OF    OOBtPIiAINT  —  Effect 

of.  —  Where  complaint  is  filed  within  three 
months*  limitation,  amendment  thereof,  pro- 
vided there  is  no  change  in  identity  of  action* 
does  not  operate  as  bar.  as  commencement  of 
action  dates  from  filing  of  original  complaint. 
— ^Vandersllce  vs.  Matthews,  79  CaL  878.  275, 
21    Pac.    Rep.    748. 
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C     CONSTITUTIONAIilTY    OF    STATUTES.— 

The  reasons  are  much  srreater  for  requiringr 
dllisrence  in  prosecution  of  claims  or  actions 
against  estates  of  deceased  persons  than  in 
other  cases.  The  policy  of  law  is  to  settle 
up  estates  as  speedily  as  possible,  to  pay 
just  debts  and  expenses,  and  distribute  prop- 
erty to  rlffhtful  heirs  of  deceased.  For  this 
reason  statutes  are  justified  and  upheld  that 
sl|orten  period  of  time  of  presenting  and  brlngr* 
Ingr  suits  on  claims  agrainst  estates. — Barclay 
vs.  Blackinton,  127  Cal.  189, 196.  69  Pac.  Rep.  828. 

7.  CONTUfGBBTT  CLAIM  for  purpose  of 
brlnerlnsr  action  must  be  construed  claim  "not 
due"  within  purriew  of  this  section.— Morse 
vs.  Steele,   132  Cal.  466,   457,   64  Pac.  Rep.   690. 

8.  iMeliided      In      pravlsloM      of      section. — 

Action  upon  rejected  contingent  claim  may 
be  brought  only  within  two  months  after  such 
claim  becomes  due,  and  action  before  such 
claim  becomes  due  is  prematurely  broue^ht. 
While  there  may  be  some  obiter  In  Fratt  vs. 
Hunt.  108  Cal.  288,  292,  41  Pac.  Rep.  12,  in- 
timatiner  that  this  section  by  Its  terms  is  not 
broad  enough  to  inolude  "contingent  claims," 
It  is  concluded  that  the  rule  here  laid  down 
Is  the  better  rule,  and  the  court  so  declares. — 
Morse  vs.  Steele;  182  Cal.  466,  458,  64  Pac.  690. 

9.  Right  of  action  on.  —  This  section  de- 
clares when  action  must  be  brought  upon 
clalnfs  due  and  claims  not  due  at  date  of  re- 
jection, and  there  is  no  other  provison  pre- 
scribing time  within  which  suit  must  be 
brought  upon  rejected  claims,  hence  as  to 
rejected  contingent  claims,  matter  is  enveloped 
In  some  doubt.  The  allowance  of  such  claim 
would  have  admitted  and  established  validity 
of  obligation,  and  would  have  entitled  it  to 
be  filed  in  court,  and  it  is  possible  an  action 
upon  rejected  contingent  claim  may  be  brought 
to  secure  judgment,  giving  claim  same  status 
as  would  come  to  it  by  allowance. — Fratt  vs. 
Hunt,  108  Cal.  288,  292,  41  Pac.  Rep.  12.  See 
Verdier  vs.  Roach,  96  CaL  467,  474,  81  Paa  Rep. 
554;  Morse  vs.  Steele,  182  Cal.  456,  458,  64 
Pac   Rep.   690. 

16),     Time     of    commencement     of     action*  — 

Action  upon  contingent  claim  must  be 
brought  within  two  months  after  It  becomes 
due,  but  this  does  not  mean  that  it  may  be 
brought  before  it  becomes  due.  An  action 
brought  before  it  becomes  due  is  premature, 
for  if  event  upon  which  contingency  depends 
never  happens,  claim  never  becomes  due,  and 
necessarily  no  action  can  or  should  be  brought 
upon  It. — ^Brooks  vs.  lAWSon,  136  CaL  10.  18, 
68  Pac.  Rep.  97.  See  Lichtenberg  ▼■•  MoOlynn, 
105  Cal.  48,  88  Pac.  Rep.  541. 

11.     Time     extended     and     not     shortened. — 

Provision  that  when  claim  Is  not  due  suit 
■hall  be  brought  within  two  months  after  it 
becomes  due,  was  manifestly  intended  not  to 
shorten  time  allowed  for  commencement  of 
action,  but  to  extend  it.  Statute  itself  makes 
this  obvious.— -Maurer  ▼■.  King,  127  CaL  114, 
116,  59  Pac  Rep.  290. 

U.     DATB     OF     RSSJBCTION— What     to.— 

Claim  retained  by  executor  more  than  ten 
days  without  action  does  not  become  rejected 
until  expiration  of  ten  days,  and  suit  com- 
menced within  three  months  from  that  time  Is 


not  barred.  Rejection  cannot  be  said  to  have 
been  of  date  of  presentation  of  claim. — ^Rlce 
vs.  Inskeep,  84  Cal.  224,  225. 

18.  Snbseqnent  dalm  presented.  —  Where 
claim  has  been  presented  and  rejected, 
but  subsequently  like  claim  was  presented 
because  claimant  considered  first  Informal, 
which  second  claim  was  merely  taken  and 
rejected  by  executor  without  anything  being 
said  as  to  informality  of  first,  time  to  bring 
action  commenced  to  run  at  first  rejection. —  i 
Gillespie  vs.  Wright,  93  CaL  169,  170.  28  Pac 
Rep.   862. 

14.  BXTBNSION  OF  ^TIMB— Administrator 
cannot  grant*— Property  in  estate  of  any  de- 
cedent passes  to  his  heirs,  subject  to  right  of 
possession  in  administrator  for  purposes  of 
administration  only.  The  object  of  probate 
proceedings  is  to  administer,  settle,  and  dis- 
tribute estates  of  deceased  persons  with  rea- 
sonable dispatch,  and  from  construction  and 
by  reference  to  various  sections  of  code  re- 
lating to  estates  of  deceased  persons,  it  ap- 
pears that  administrator  has  no  authority  to 
extend  time  of  payment  of  debts  due  estate, 
as  suoh  would  be  an  unwarranted  attempt 
to  tie  hands  of  heirs  and  other  persons  in- 
terested In  enforcing  distribution. — Maddock 
vs.  Russell,  109  CaL  417,  425,  42  Pac.  Rep.  139. 

16.  INTBRBST — Claim  for  rejected — Time 
for  salt. — ^An  action^  for  interest  due  on  note 
presented  as  claim  against  estate  for  prin- 
cipal sum  and  accrued  interest,  which  was 
allowed  by  executors  and  judge  for  principal 
only,  must  be  commenced  within  three  months 
from  time  of  such  action,  for  allowance  as  to 
principal  only  is  rejection  as  to  interest. — Con- 
solidated Nat.  Bank  vs.  Hayes,  112  CaL  75, 
88,   44   Pac    Rep.    469. 

19.  PBNDING  ACTION    NOT   AFFBCTBD.— 

Section  dees  not  apply  to  cases  where  action 
was  already  pending  when  claim  was  pre- 
sented.— Oregory  vs.  Clabrough's  Executors, 
129  CaL  475,  62  Pac  Rep.  72. 

17.  RBJBCTION  —  By  either  ezecator  or 
Judge  starts  running  of  statute. — Jones  vs. 
Walden,  146  CaL  528,  525.  78  Pac  Rep.  1046. 

18.  THBORT  OF  STATUTB  OF  LIMITA- 
TIONS is  that  creditor  has  full  statutory  time, 
whatever  that  may  be.  on  any  day  of  which 
he  may  of  his  own  volition  commence  an 
action.  This  section  may  shorten,  but  cannot 
be  held  to  lengthen,  general  statute  of  limi- 
tations. Special  limitation  of  time  within 
which  suit  must  be  brought  against  estates 
of  deceased  persons  is  called  in  many  states 
statutes  of  non-claim,  or  of  short  or  special 
limitation.  These  limitations  exist  independ- 
ent of  and  '  collateral  to  general  law  of 
limitations,  and  where  more  than  one  year 
allowed  by  {858  ante  has  expired,  there  can 
be  no  extension  of  general  limitation  beyond 
tenth  day  after  presentation  of  claim  where 
executor  fails  to  act,  as  on  that  day  claimant 
might  have  elected  to  consider  claim  rejec- 
ted and  commenced  his  action. — Barclay  vs. 
Blackinton,  187  CaL  189.  198.  59  Pac.  Rep.  834. 

19.  TRANSITORY  ACTION.— Action  on  con- 
tract for  services  is  transitory  and  may  be 
maintained  against  an  administrator  without 
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reference  to  where  contract  was  made  or  that      MoCann  v».  P^anlc^  100  Cat  M7,  551,  »5  P*o. 

U  was  to  be  performed  in  foreign  country.—      Hep.  168. 

§  1499.    CLAIMS  BAEEED  BY  STATUTE  OP  LIiaTATIOM&    WHEN  AND 

WHOM  JUDGE  MAY  EXAMINE.    No  claim  must  be  allowed  by  the  executor  or 

administrator,  or  by  a  judge  of  the  superior  court,  which  is  barred  by  the  statute 

of  limitations.    When  a  claim  is  presented  to  a  judge  for  his  allowance,  he  may,  in 

his  discretion,  examine  the  claimant  and  others  on  oath,  and  hear  any  legal  eviden^ce 

touching  the  validity  of  the  claim. 

History:  Enacted  March  11,  1872,  sabstantial  re-enaetmeiit  of  §  125  Probate 
Act  as  amended  April  4,  1864,  Stots.  1863-4,  p.  370,  812;  amended  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  91;  by  Code  Commissioii,  Act  March  8, 
1901,  mats,  and  Amdts.  1900-1,  p.  216,  aot  held  uMonstitutioxiaJl,  see  tiletory» 
85  ante. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Appearance    of    executor    cannot    revive 

lapsed  action. 

4.  Same — ^Does  not  waive  statute. 
6.  Bringing  action  to  quiet  title. 

6.  Same  —  Mortgage    barred    by    statute— 

Judgment. 

7.  Demand  loan. 

8.  Objection  can  be  made  at  any  timo» 

9.  Pleading — ^Matter  of  defense. 
10-13.  Statute  mandatory. 

14.  Statute  of  limitations— Does  not  begin  to 

run,  when. 
16.  Waiver  of  statute  by  will. 

1.  APPLIB3D,  CITBD,  CONSTRUBD,  RS- 
PBRRBD  TO,  etc— 1.  Co4e  ■eetftoa.^-Dorland 
vs.  Borland,  66  Cal.  189,  190,  6  Paa  Rep.  77  {re- 
ferred to) ;  Nally  vs.  McDonald,  66  CaL  S30,  6S2, 
6  Pac.  Rep.  390  (referred  to);  Wise  vs.  Hosran, 
77  Cal.  184,  187.  19  Paa  Rep.  278  (referred  to): 
McGrath  vs.  Carroll,  110  Cal.  79,  84,  42  Pae. 
Rep.  466  (applied);  Landis  vs.  Woodman,  126 
Cal.  464,  467,  68  Pac.  Rep.  867  (referred  to); 
Barclay  vs.  Blacklnton,  127  CaL  189,  198,  69 
Pac.  Rep.  834  (applied);  Etchas  vs.  Orena,  127 
Cal.  688,  692,  60  Pac.  Rep.  46  (applied);  Reay 
vs.  Heazelton,  128  Cal.  886,  838,  60  Pac.  Rep. 
977  (applied);  Union  Sav.  Bank  vs.  Barrett.  132 
Cal.  468,  464,  64  Pac.  Rep.  713,  1071  (applied); 
Querian  vs.  Joyce,  183  Cal.  406,  407,  65  Pac  Rep. 
972  (referred  to);  Heeser  vs.  Taylor,  1  CiaL 
App.  619,  620,  82  Pac  Rep.  977  (cited);  Enaooe 
vs.  Fletcher,  1  CaL  i^p.  659,  662,  8£  Pac  Bepw 
107S  (cited). 

2.  Sam»-A  Protet«  Aet  I ISB.— Besediot  ▼•• 
Haggrin,  2  CaL  386,  386  (cited);  Pico  vs.  De  U 
Querra,  18  CaL  422,  428  (referred  to);  Hibernia 
Sav.  &  Li.  Soc  vs.  Hayes,  66  CaL  297,  302  (re- 
ferred to). 

8.  APPnARANOB  OF  BXBCUTOB  GAHKOV 

R£VIVB  liAPSEO  AOnoK.— Where  more  than 
three  years  have  expired  without  aay  eervloe 
of  summons,  during  all  of  which  time  defend- 
ant was  living,  it  Is  not  in  power  of  adminis- 
trator to  revive  action  by  an  appearanoe.  as 
by  expiration  of  three  yeani  action  was,  la 
effect,  at  an  end  at  time  of  decedent's  death.—- 
Vrooman  vs.  U  Po  Tal,  lU  CaL  30S,  806,  U 
Pac.  Rep.  470. 

DlBtlncnlafeodi  Uiiien  8av.  Bank  vs.  Barvett. 
182  CaL  468,  64  Pac  Rep.  713,  107L 


jection  that  claim  in  suit  is  barred  by  statutSu 
— Vrooman  vs.  Li  Po  Tai,  113  QeA,  302,  46  Pac 
Rep.  470;  Reay  vs.  Heazelton,  128  CaL  835,  389, 
60  Pac  Rep.  977. 

S.     BRUf  Gllf  6  AOnON  TO  aiTOST  TITLB  to 

morttrsffed  premises  Is  not  waiver  of  statute  of 
limitations  by  executor,  as  he  Is  under  no  clr- 
eumstances  permitted  to  make  such  waiver.— 
Boyce  vs.  Fisk,  110  CaL  107,  42  Pac  Rep.  473. 

€.     Mortsave  barred  by  statute — Jndsment. — 

Executor  has  riffht  to  redeem  premises  mort- 
Erased  by  his  testator,  but  he  cannot  have  title 
to  property  quieted  without  paying  amount  due, 
and  fact  that  debt  is  barred  by  statute  of 
limitations  does  not  absolve  him  from  this  pay- 
ment as  precedent  to  quieting  of  title.  Defend- 
ant in  such  action  cannot  have  Judgrment  that 
his  title  be  quieted  upon  default  in  payment  of 
amount  due,  as  executor  is  not  permitted  to 
waive  statute  of  limitations.  The  only  Judg- 
ment would  be  that  in  default  of  payment  by 
plaintiff  action  be  dismissed. — Boyce  vs.  Fisk, 
110  CaL  107,  116,  42  Pac  Rep.  473. 

f.  DBMAIfD  I^OAir^— No  time  wHMn  which 
loan  Is  to  be  repaid  being  specified,  it  is  pre- 
sumed it  was  to  be  repaid  on  demand,  and 
where  treating  it  as  such,  it  ts  barred  by 
statute  of  limitations,  administrator  Is  prohib- 
ited from  allowing  claim  theref or< — Borland  vs. 
Dorland,  66  CaL  189,  190,  6  Pac  Rep.  77. 

8.  OBJEOnON  CAN  BB  MADB  AT  AlfT 
TIlfIL — ^Personal  representative  as  well  as 
J«dge  of  superior  oonrt  Is  forbidden  to  allow 
any  olalm  which  is  barred  by  statute  of  limita- 
tions, and  it  would  be  most  unwarranted 
evasion  to  penatt  an  exeeutor  or  administrator 
by  hts  fallui«e  to  Invoke  plea  to  suffer  judg- 
ment upon  olalm  whl^  when'  presented  to  him 
he  was  bound  by  law  to  rejeot,  because  of  bar 
of  statute,  and  as  he  Is  not  permitted  to  make 
such  waiver,  his  failure  to  plead  statute  Is  of 
no  avail  to  plain  tiiSC*  and  objection  may  be  made 
at  any  time,  even  la  the  appellate  court.— 
Reay  vs.  Heaselton,  138  CsJ.  336,  3H.  $0  Pae. 
R«».  97?. 


statvte*— By   appearing 
and  answering  administrator  eannot  wahro  ob» 


«.     PIiBADIN«  — Matter    of 

plaint  is  not  subject  to  demurrer  because  it 
faiis  to  okow  on  Its  taoe  whether  action  on  re- 
jeoted  olaim  Is  barred  or  not  If  It  bo  barred 
It  is  matter  of  defense  and  may  be  shown  on 
trtaL— Wise  vs.  Hogan,  7T  CaL  i»4,  U«,  19  Paa 
Bepw  t73. 
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1«.  STATI7T1C  ]ftANDATORY.~Adminlstrator 
to  not  permitted  to  waiv«  statute  of  limitations 
upon  olaim  which  Is  barred. — Boyoe  vs.  Fisk, 
110  Cal.  107,  4S  Paa  Rep.  478;  Butler  vs.  John- 
son, 111  N.  Y.  204,  212,  18  N.  B.  Rep.  648. 

11*  Whare  claim  appears  on  its  face  to  be 
barred  by  statute  of  limitations  and  contains 
ao  reference  to  any  trust,  executor  has  no  die* 
cretlon  In  premises,  but  must  reject  it. — ^filc- 
Orath  vs.  Carroll*  110  Cal.  78,  84,  42  Pac  Rep. 
466. 

12.  Allowanee  •<  dalm  barred  by  statute  of 
limitations  is  expressly  prohibited  by  this  sec- 
tion.—Barclay  vs.  Blackinton,  187  CaL  189,  194, 
88  Pao.  Rep.  884. 

18.  It  is  duty  of  executor  and  Judse  to  re* 
Ject  any  part  of  a  claim  that  Is  baxred  by 
statute  of  limitations.— Btchas  vs.  Orena,  127 
CaL  688,  692,  60  Pac  Rep.  46. 


time  cause  of  action  accrues. — Heeser  vs.  Tay- 
lor, 1  Cal.  App.  619,  621,  82  Pac.  Rep.  977. 

Aa  to  UmltatloM  of  action  as  against  estate  of 
decedent  before  administration  Is  i^anted,  see 

monographic  note  66  Am.  Deo.  594. 

As  to  power  of  ezecntor  or  administrates  to 
revlvo  debt,  see  monographic  note  12  Am.  Dec. 
659. 

Aa  to  statute  of  Unltntloiui  In  seneral^  see 

ante  |  812  et  seq.  and  notes. 

Aa  to  when  statnte  of  limitations  beslns  to 
mn  In  favor  of  executor  or  administrator,  see 

monographic  note  99  Am.  Dec.  296. 


14» 


STATUTES   OF   LIMITATIONS— D<»es  not 
to  ma  where  ao  administration  exists  at 


15.     WAITB»    OF     STATUTB    BY    WXIiL.— 

Where  testator  In  his  will  expressly  waives 
statute  of  limitations  and  directs  that  his  ex- 
ecutor pay  claims  against  him  without  regard 
to  any  statute  of  limitations,  estate  Is  bound 
by  waiver,  and  may  be  enforced  against  execu- 
tor in  action  by  creditor. — Glassell  ts.  Qlassell, 
147  Cal.  610,  82  Pac  Rep.  42. 

§  1600.  CLAmS  MUST  BE  PRESENTED  BEFORE  SUIT.  No  holder  of  any 
elaim  against  an  estate  shall  maintain  any  action  thereon,  unless  the  claim  is  first 
presented  to  the  executor  or  administrator,  except  in  the  following  case:  An 
action  may  be  brought  by  any  holder  of  a  mortgage  or  lien  to  enforce  the  same 
against  the  property  of  the  estate  subject  thereto,  where  all  recourse  against  any 
other  property  of  the  estate  is  expressly  waived  in  the  complaint,  but  no  counsel 
fees  shall  be  recovered  in  such  action  unless  such  claim  be  so  presented. 

History:  Snacted  Maroh  11,  1872,  re^naotmeBt  of  8  136  Probate  Act; 
amended  Maroh  24,  1874,  Code  Amdts.  1878-4,  p.  366;  March  16,  1876,  Code 
Amdtfl.  1875-6,  p.  103;  by  Code  Gommissioii,  Aet  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  217«  act  held  nnconstitutional,  see  history,  {  5  ante. 


1,2. 
8. 


6. 
6. 

7. 

8. 

9. 

10. 

U-16. 

17-19. 
20. 

.    21, 

22. 
23. 
24. 

25. 

2a 

27. 
28. 


Applied,  cited,  eonstrved,  referred  to. 

Abatement,  matter  of  —  Failure  to  pre- 
sent claim. 

Same— Supplemental  complaint — Statute 
of  limitation. 

Abatement  of  nuisance — ClakB  not  neees^ 
sary. 

Allowance  of  mortgage  aa  claim^Not  bar 
to  f  oreolosnre. 

Allowance  of  daim  in  part  does  not  bar 
action. 

Application  of  section — Probate  boms- 
steads  included. 

Assignment  of  claims. 

Attorney  of  administrator — Fees  of. 

Cause  of  action  is  Hmited  to  claim  pre- 
sented. 

Same — ^Examples. 

Collateral  security —- Effect  of  non-pres- 
entation of  claim. 

Ck>mmunitj  property^Parties  to  action  to 
foreclose  mortgage. 

Construction  with  other  sections. 

Contingent  claims — Action  on. 

Same  —  Presentation  after  matoHty— 
Pleadinj;. 

Counterclaim — Must  bare  been  presented. 

Deed  of  trust — ^Enf  ordng  execution  of 
trust. 

Dismissal  of  action  withdraws  widver. 

Estoppel   by    pieseuiatioo    of    different 

XimXXL 

Evidence — ^Admission  of  deceased, 
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30.  Same— Burden  of  proof. 
31,82.  Same— To  show  non-payment. 

33.  Same — Competency  of  witness. 

84.  Same— Inability  of  plaintiff  to  testify. 

36.  Same— Presentation  of  claim. 
86^  37.  Same— Presentation  of  xslaim  not  in  issue. 

38.  Same — ^Bule   aa   to   presumption,   proofs 
and  burden  of  proof. 

89.  Express  waiver  in  complaint  necessary. 

40.  Finding — Maturity  of  claim. 

41.  Fraud  of  deceased — ^Plea  of  estoppel 

42.  Homestead — Abandonment  by  conveyance 

— Claim  need  not  be  presented. 
43-45.  Same — Application  of  section  to. 

46.  Same — ^Parties — ^Administrator  is  not  nec- 

essary party. 

47.  Intent  of  section. 

48.  Interest  nuist  be  claimed. 

49.  Same — ^Reduction  of  interest. 

50.  Invalid  mortgage. 

51.  Items  of  account  need  not  be  alleged. 

52.  Jurisdiction — ^Amount  involved  is  test. 

53.  Jurisdiction  of  different  courts. 

54.  JuriscSction  of  action  to  foreclose  mort* 

55.  Liens,  in  geaeraL 

56.  Money  expended  subsequent  to  presfota- 

tion  of  claim. 
07,58.  Mortgage— Allowance    as    claim    against 
estate  dees  not  bar  foreclosure. 

59.  Same — Discharge  of  executor. 

60.  Same— Interest;  rate  allowed. 
fly  62.  Sankt— Necessity  of  presentatiom 


]  1500        (1870) 


PRESENTATION  OP  CLAIM  NECESSARY. 


[Pt.iri. 


66. 

67. 
68. 

69. 

70. 
71-73. 

74. 
75. 

76. 

77. 

78. 
79. 
80. 

81. 
82-84. 

85. 
86, 87. 

88. 

89. 

90. 

91. 

92, 93. 
94. 

95. 

96. 
97. 


63.  Same — Of  grantor  of  deceased. 

64.  Whole  estate  set  apart. 

65.  Same — Parties    to    f(ft:eclosure    sxdt — Ad- 

ministrator necessary  if  deficiency  judg- 
ment prayed. 

Same — Heirs   are   not    necessary   parties 
defendant. 

Same — Widow  of  mortgager. 

Same — Settlement  and  distribution  of  es- 
tate does  not  bar  right. 

Same — Statute  of  limitations — Eifect  of 
allowance. 

Nuisance — Action  to  abate. 

Partnership  assets — Necessity  of  elaim  as 
prerequisite  of  action. 

Pleading— Allegation  of  non-payment. 

Same — Amendment  of  complaint. 

Same — Change  of  cause  of  action. 

Same — Change  of  parties — ^Bepresentative 
capacity. 

Same — Making  waiver. 

Same — Statute  of  limitations. 

Same — Prayer  for  deficiency  judgmeni^- 
Effect  of. 

Same — Presentation  of  claim. 

Same — Sufficiency  of  allegation. 

Same — ^Matter  of  defense. 

Publication  of  notice  to  creditors. 

Same— Bepresentative  capacity. 

Verification  of  claim. 

Same— Waiver  of  presentation  of  daim. 

Pledge — Debt  secured  by  pledge  need  not 
be  presented. 

Presentation  of  claim  for  money  demand. 

Set-ofi! — Individual  debt  of  administrator 
is  not. 

Statute  of  limitations  —  Does  not  run 
against  allowed  claim,  when. 

Same — Does  not  begin  to  run,  when. 

Same — Where  no  cause  of  action  accrues 
to  person  in  lifetime  but  does  accrue 
after  death. 

Suit  immaterial  on  application  for  pay- 
ment of  legacy. 

Taxes — ^Jurisdiction  of  ordinary  eonrt. 

Trust — Action  to  enforce. 

Writ  of  assistance. 


98. 

99. 
100. 
101. 


1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
FERRBD  TO,  etc. — 1.  Code  •ectton. — ^Marsh  vs. 
Dooley,  62  Cal.  232,  236  (applied);  Hlbernla  Sav. 
A  L.  See.  vs.  Hayes,  66  Cal.  297,  299,  302,  303, 
304  (construed);  Estate  of  Kibbe,  67  Cal.  407, 
408  (applied);  Camp  vs.  Orlder,  62  Cal.  20,  26 
(construed);  Security  Sav.  Bank  vs.  Connell,  65 
Cal.  574,  675,  4  Pac.  Rep.  680  (referred  to); 
Nally  vs.  McDonald,  66  Cal.  530,  631,  6  Pac.  Rep. 
390  (referred  to);  Hlbernla  Sav.  &  L.  Soc.  vs. 
Conlln,  67  Cal.  178,  180.  7  Pac.  Rep.  477  (con- 
strued) ;  McKay  vs.  Joy  (Cal.  Feb.  19, 1886),  9  Pac 
Rep.  940  (referred  to) ;  Bull  vs.  Coe  (Cal.  Sept.  80, 
1887),  16  Pac.  Rep.  123  (applied);  Bull  vs.  Coe, 
77  Cal.  54,  56,  18  Pac.  Rep.  808  (construed);  Wise 
vs.  Hogan,  77  Cal.  184,  187.  19  Pac.  Rep.  278 
(referred  to);  Bollingrer  vs.  Mannlngr,  79  Cal.  7, 
10,  1*,  21  Pac.  Rep.  876  (referred  to);  Dreyfuss 
vs.  Giles,  79  Cal.  409,  410,  21  Pac.  Rep.  840 
(applied) ;  Moran  vs.  Qardemeyer,  82  Cal.  96,  99, 
28  Pac.  Rep.  6  (applied);  Roach  vs.  Caraffa,  86 
Cal.  436,  448,  25  Pac.  Rep.  22  (referred  to); 
Bank  of  Sonoma  Co.  vs.  Charles,  86  CaL  822, 
827,  24  Pac  Rep.  1019  (applied);  Anglo-Nevada 
Assur.  Corp.  ts.  Nadeau,  90  Cal.  S9S,  896,  896, 
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27  Pac.  Rep.  302  (referred  to) ;  Tyler  vs.  Mayre, 
95   Cal.    160,    167,    27   Pac.    Rep.    160,    30   Id.    196 
(applied);   More   vs.    Calkins,    96   Cal.   486,   437. 
438.    30   Pac.    Rep.    688    (applied);   Verdler   vs. 
Roach,    96  Cal.    467,   469,   473,   31  Pac   Rep.   654 
(cited);  Cowgill  vs.  Dinwiddle.  98  Cal.  481,  486. 
83   Pac.   Rep.   439    (cited);   Hlbernla  Sav.   &   L. 
Soc   vs.   Wackenreuder,   99  CaL   508,   507,    608» 
609,   34    Pac    Rep.    219    (applied);   McCann   vs. 
Pennie,  100  Cal.  647,  553,  35  Pac  Rep.  168  (re- 
ferred to);  Llchtenberg  vs.  McGlynn,   105  Cal. 
46,  47,  38  Pac  Rep.  541  (applied);  Bank,  of  Sui- 
sun  vs.  Stark,  106  Cal.  202,  204,  206,  89  Pac  Rep. 
681  (referred  to);  MoOahey  vs.  Forrest,  109  Cal. 
63,  67,  68,  69,  41  Pac  Rep.  817   (applied);  Mc- 
arath  vs.  Carroll,  110  Cal.  79,  83,  42  Pac.  Rep. 
466  (applied);  Ryan  vs.  Holliday.  110  Cal.  335, 
338.   42   Pac   Rep.   891    (applied);   Consolidated 
Nat.   Bank  vs.  Hayes,   112  Cal.   76,  78.   44   Pac. 
Rep.  469  (cited);  Estate  of  BuUard,  116  CaL  355. 
367,    48    Pac.    Rep.    219    (applied);   Morrow    vs. 
Barker.  119  CaL  65.  66.  67,  51  Pac  Rep.  12  (re- 
ferred to);  Weinreich  vs.  Hensley,  121  CaL  647. 
656.    54    Pac    Rep.    254    (applied);    Morton    vs. 
Adams,  124  CaL  229.  231,  71  Am.  St.  Rep.  53.  56 
Pac.    Rep.    1038    (referred    to);    Bemmerly    vs. 
Woodward.  124  Cal.  568,  674.  67  Pac.  Rep.  661 
(applied);  Selna  vs.  Selna,  125  CaL  357,  361,  73 
Am.  St.  Rep.  47,  68  Pac.  Rep.  16  (cited) ;  Barthe 
vs.   Rogers.    127   CaL    52,   64,   59   Pac   Rep.   810 
(referred  to);  Barclay  vs.  Blacklnton,  127  CaL 
189.  192.  59  Pac.  Rep.  834  (referred  to);  Estate 
of  Huelsman.  127  CaL  275,  277,  59  Pac.  Rep.  776 
(cited);  Gregory  vs.  Clabrough's  Executors.  129 
CaL  476,  478.  479,  62  Pac  Rep.  72  (referred  to);    { 
Matter  of  Freud,  181  CaL  667,  678,  68  Pac  Rep. 
1080  (referred  to);  Gallagher  vs.  MoGraw,  182 
CaL    601,    602,    64    Pac     Rep.     1080     (referred 
to);     Frazier    vs.    Murphy*    188  *CaL    91,    96, 
98,     65     Pac     Rep.     826     (applied);     Visalla    [ 
Sav.     Bank    vs.    Curtis.     185     Cal.     360.     352. 
67  Pac  Rep.  829  (construed);  Brooks  vs.  Law- 
son,  186  Cal.  10,  18.  68  Pac  Rep.  97   (applied); 
Anglo-Californian  Bank  vs.  Field,  146  Cal.  644. 
656.    80    Pac    Rep.    1080    (applied);    Morse    vs. 
Steele  (CaL  June  8,  1906),  86  Pac  Rep.  693  (ap- 
plied). 

2.  Same— 2.  Probate  Act  8  ISe. — Elllssen  vs. 
Halleck.  6  CaL  386.  398  (applied);  Pico  vs.  De 
la  Guerra.  18  CaL  422.  428  (referred  to);  Fallon 
vs.  Butler,  21  CaL  24.  29  (referred  to);  Willis 
vs.  Farley,  24  CaL  491,  501  (referred  to);  Hl- 
bernla Sav.  &  Lb  Soc  vs.  Hayes,  66  CaL  297.  308 
(construed). 

As  to  aettoB  to  foroolose  mortsrmgOy  see  ante 
{726  and  note. 

Aji  to  amendmeMts  and  relief  from  orders, 
acta,  and  Jadsments  made  and  taken  througrh 
■nrprlse,  Inadvertence,  or  ezenanble  neglect,  see 
ante  9  478  and  note. 

As  to  complaint  In  elvU  action,  see  ante  8  426 
and  note. 

As  to  definition  of  ^o  walve^  and  ^'waiver,'' 
see  Anglo-Nevada  Assur.  Corp.  vs.  Nadeau,  90 
Cal.  393,  395.  27  Pac  Rep.  802. 

An  to  general  mles  of  pleading,  see  ante  9  462 
et  seq.  and  notes. 

An  to  encvmbranee  on  homestead,  see  ante 
9  1476  and  note. 

As  to  lien  of  Jadgment  not  being'  destroyed 
by  death  of  Jvdgment  debtor,  see  post  1 1506  and 
note. 
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A«  to  aiaiijicr  9t  eomatcMclBir  cItII  aetloiMy 
see  ante  S  406  et  seq.  and  notes. 

Aa  to  motloiui  and  ordem  ta  mmnmndp  see  ante 
9 1003  et  seq.  and  notes. 

Am  to  acoeaalty  of  vreaentlas  mortiraipe  on 
taoimcatead  as  elalm  against  estate,  see  ante 
1 1475  and  note. 

As  to  presentation  of  rtalms,  In  general,  s^e 
ante  i  1493  and  note. 

Same — Secnred  by  mortvage,  or  otber  lien,  or 
evldencca  by  bills,  notes,  ato.,  see  ante  8  1497 
and  note. 

As  to  proTlslon  of  statnto  of  Itailtatlons 
wbeire  person  entitled  to  brlns  aetlfin  dies  be- 
fore UnUtatlon  expires,  see  ante  |  863  and  note. 

As  to  risbt  of  action,  time  of  eoauneneement 
ef  action,  and  time  within  ^^hicb  action  mast  be 
commenced  on  eontinsent  claims,  see  ante  8  1498 
and  note. 

As  to  mles  of  practice  generally  In  probate 
sMtters,  see  post  8 1713  and  Part  II  of  this 
code. 

As  to  trials  In  ipeneral,  see  ante  8  688  et  seq. 
and  notes. 

As  to  Tenne  of  actions  In  general,  see  ante 
I  392  et  seq.  and  notes. 

&  ABATEMENT— MATTSR  OF^-Fallvre  to 
present  daim  is  simply  matter  of  abatement, — 
a  defense  which  Is  not  favored,  and  must  be 
made  by  plea  in  proper  time,  or  it  is  waived.  If  so 
waived,  court  will  be  rarely  Justified  in  per- 
mitting defense  to  be  made  later.  In  many 
cases  if  defense  be  properly  made,  plaintiffs 
could  dismiss  their  suit  and  brins  another.  But 
if  after  three  months  had  elapsed  after  claim 
was  rejected  point  could  be  successfully  urged, 
plaintiffs  would  have  lost  their  risrht  of  aotion. 
If,  however,  time  for  presentation  of  claim  had 
wholly  elapsed,  before  or  after  suit  brought, 
and  claim  had  not  been  presented,  it  would  be 
different  fnatter.  Then  claim  would  be  forever 
barred,  and  It  would  be  both  privilege  and  duty 
of  executor  to  urge  point.  And  he  would  be 
entitled  as  matter  of  right  to  file  supplemental 
answer,  if  defense  had  accrued  after  issues 
had  been  made  up. — ^Bemmerly  vs.  Woodward, 
124  Cal.  668,  674,  57  Pac.  Rep.  661. 

4»  Sapplemental  complaint — Statute  of  lim- 
itations.— ^Action  to  foreclose  mortgage  does 
not  abate  by  death  of  defendant,  and  where  in 
such  action  administrator  is  substituted  and 
supplemental  complaint  is  filed  making  waiver 
provided  by  this  section,  statute  of  limitations 
does  not  run  up  to  filing  of  supplemental  com- 
plaint, cause  of  action  not  being  changed  by  . 
such  supplemental  complaint. — ^Hibernla  Sav.  & 
L.  Soc.  vs.  Wackenreuder,  99  Cal.  608,  607,  84 
Pac.  Rep.  219. 

8.  ABATEMENT  OF  NUISANCB— Claim  not 
necessary* — Action  to  abate  nuisance  and  re- 
cover damages  for  same  may  be  maintained 
against  special  administrators  without  presen- 
tation of  claim,  as  it  is  not  based  upon  claim 
arising  upon  contract — ^Hardin  vs.  Sin  Claire, 
115  Cal.  460,  464,  47  Pao.  Rep.  863. 

6.  AliliOTTANCB  OF  MORTGAGES  AS  CLAIM 
NOT  BAR  TO  FORESCIiOSURCL— Presentation  of 
note  secured  by  mortgage  as  claim  against 
estate,  and  allowance  thereof,  is  not  waiver  of 
mortgagee's  right  to  foreclosure  upon  waiving 
recourse  against  all  other  property  of  estate.— 


Bank  of  Sonoma  Co.  vs.  Charles,  86  Cal.  822,  327, 
24  Pac.  Rep.  1019. 

7.  allowance:  of  claim  in  part  dobs 

NOT  BAR  ACTION  for  balance  if  amount  al- 
lowed was  not  accepted  in  full  satisfaction  of 
whole  amount.— Walkerly  vs.  Bacon,  86  CaL 
187,  141,  24  Pac.  Rep.  638. 

a  APPLICATION  OF  SSCTION  —  Probate 
homesteads  included* — This  section  is  an  excep- 
tion in  case  of  mortgages  to  general  rule  01* 
9 1498  ante,  and  this  exception  is  again  lim- 
ited by  9 1476  ante,  as  amended  in  1880, 
providing  in  substance  that  where  homestead 
has  been  selected  and  recorded  prior  to  death 
of  decedent,  and  is  returned  In  inventory,  ap- 
praised at  not  to  exceed  $6,000,  superior  court 
must  set  it  off,  etc.,  and  if  there  be  subsisting 
liens  or  encumbrances  thereon,  claims  secured 
thereby  must  be  presented  and  allowed  as  other 
claims  against  estate,  and  are  to  be  paid  out  of 
funds  of  estate  if  sufficient,  and  can  only  be 
enforced  against  homestead  for  deficiency  after 
exhausting  other  funds  of  estate.  Necessity  of 
presenting  claim  secured  by  mortgage  upon 
homestead  has  been '  upheld  in  several  cases, 
but  9  1476  ante  in  express  terms  applies  only  to 
homesteads  selected  prior  to  death  of  decedent 
and  does  not  extend  to  probate  homesteads, 
that  is,  to  homesteads  set  apart  by  probate 
court  when  none  existed  at  death  of  decedent. 
Therefore,  mortgages  upon  such  probate  home- 
steads may  be  foreclosed  where  recourse 
against  other  property  of  estate  is  waived, 
without  presentation  to  administrator  as  claim. 
—McGahey  vs.  Forrest,  109  Cal.  63,  67,  41  Pac. 
Rep.  817. 

9.  ASSIGNMESNT  OF  CLAIMS.— Claims  are 
assignable  for  purpose  of  uniting  in  action  to 
have  fraudulent  transfer  by  deceased  set  aside. 
^Emmons  vs.  Barton,  109  Cal.  662,  665,  42  Pac. 
Rep.  303. 

10.  ATTORNSSY  OF  ADMINISTRATOR— Fees 

of  for  administrator  are  part  of  expense  of 
administration  and  should  be  fixed  by  probate 
court  Presentation  of  claim  therefor  is  not 
necessary  and  no  action  lies  for  their  recovery. 
— Gurnee  vs.  Maloney,  38  Cal.  86,  87. 

11.  cause:   of  action   is  limitesd  to 

CLAIM  PR£:se:nte:d  to  administrator,  and 
where  such  claim  is  based  upon  an  original 
contract  which  is  barred  by  statute  of  limita- 
tions, recovery  cannot  be  had  upon  subsequen : 
conditional  promise  to  pay  amount, — Morehouse- 
vs.  Morehouse,  140  Cal.  88,  94,  78  Pac.  Rep.  738. 

12.  Claim  as  presented  and  passed  upon  by 
executor   is   foundation   of  plaintiff's   cause   of 

action.  He  cannot  come  Into  court  and  allege 
and  prove  any  other  or  different  cause  of  action 
from  that  stated  In  claim.  Executor  Is  entitled 
to  have  claim  presented  in  sufllciently  intelli- 
gent form  to  enable  him  to  pass  upon  it  legally. 
If  such  claim  be  founded  upon  promise  or 
agreement  under  terms  of  which  continuous 
services  were  performed,  to  be  paid  for  at 
death  of  deceased,  claim  should  so  state.  It  Is 
policy  of  law  that  all  Just  debts  of  estate 
should  be  paid,  and  that  creditors  having  claims 
should  duly  make  out,  verify,  and  present 
them,  in  such  manner  and  with  such  statement 
and  vouchers  that  representative  of  deceased 
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may  allow  them.  If  lesal^  and  reject  them  if  in 
law  they  should  be  rejected.— Etohaa  vs. 
Orena,  127  Cal.  688,  593,  60  Pac.  Rep.  46. 

18.  Holder  of  claim  asalnst  estate  can 
brinflT  action  therefor  only  after  it  has  been 
presented  and  rejected,  and  in  such  action  can 
recover  only  upon  claim  which  has  been  so 
presented  and  rejected,  and  is  not  entitled  to 
recover  against  executor  for  any  other  cause 
of  action. — Brooks  vs.  Lawson,  136  Cal.  10, 
13,  68  Pac.  Rep.  97.  See  Llchtenbergr  vs.  Mc- 
Glynn,  106  Cal.  45,  88  Pac.  Rep.  641. 

14.  Recovery  must  be  had  upon  same  cause 
of  action  as  is  set  forth  In  claim  presented  to 
administrator. — Enscoe  vs.  Fletcher,  1  Cal.  App. 
659,  662,  82  Pac.  Rep.  1076. 

15.  Provision  that  holder  of  raortirs«e  can- 
not maintain  action  thereon  unless  it  is  first 
presented  to  executor  or  administrator  is 
equivalent  to  declaring^  that  he  cannot  main- 
tain action  upon  any  claim  he  has  not  first 
presented  for  allowance,  and  that  in  any 
action  to  establish  validity  of  claim  which  has 
been  presented  and  rejected,  he  can  recover 
only  upon  claim  which  has  been  so  presented 
and  rejected,  and  is  not  entitled  in  that  action 
to  recover  for  any  other  cause  of  action. — 
Barthe  vs.  Roffers,  127  Cal.  62,  64,  59  Pac 
Rep.  310. 

16.  Recovery  can  only  be  on  claim  presented 
and  in  action  on  rejected  claim  plaintiff  can- 
not recover  on  any  other  cause  of  aotlon.^- 
Lichtenbers:  vs.  McQIynn,  106  Cal.  45,  47,  88 
Pac.   Rep.    641. 

17.  Bxamples. — Claim  for  spaeifto  services 
allegred  to  have  been  rendered  deceased  will 
not  support  Judgment  for  certain  amount  per 
month  for  two  years  prior  to  death. — iBarthe 
vs.  Rogers,  127  Cal.  52,  54,  59  Pac.  Rep.  110. 

18.  Presentation  of  claim  for  simple  monsy 
demand,  without  mention  of  trust,  will  not 
sustain  complaint  for  money  as  beneficiary  of 
express  trust.— McG rath  vs.  Carroll,  110  GaL 
79,  83,  42  Pac  Rep.  466. 

19.  Claim  for  certain  amount  as  value  for 
services  rendered  deceased  will  not  support 
action  on  contract  of  deceased  to  provide  pay- 
ment for  such  services  by  will,  and  in  such 
action,  evidence  should  be  confined  to  services 
rendered  within  two  years  prior  to  death  of 
deceased,  balance  being  barred  by  statute  of 
limitations.- Etchas  vs.  Orena.  127  CaL  588.  692, 
60  Pac  Rep.  45. 

20.  COIiLATBRAIi  UDCVRITT^— BUEsflt  of 
iioB-pres«iit«tloB  of  claim. — Foreclosure  of  lien 
on  shares  of  stock  pledged  as  additional  se- 
curity for  mortgage  on  homestead  is  not 
barred  by  failure  to  present  as  claim,  although 
foreclosure  of  mortgage  is  so  barred. — ^Ma- 
chanics'  B.  &  I*.  Assoc  vs.  King,  S8  CaL  440, 
443,  28  Pac  Rep.  876. 

21.  COMBftTNITY  PBOFBRTT— Parttoa  to 
actloB  to  foToelose  mortgage*— Whora  mort- 
gage is  made  upon  oonununity  prc^arty,  after 
which  both  husband  and  wife  die,  personal 
representative  of  wife  Is  aot  necessary  party 
to  action  of  f oreolosure,  representative  ef  hue- 
band  and  all  heirs  of  both  husband  and  wife 
being  made  defendants.— Bank  of  Sulsua  ts. 
Stark,  lot  Cat  MfO,  204,  t$  Pm.  B^.  Ul. 


22.     CQNgTKUCTION    WITH    OTHESa    SBC- 

TIONS.— This  section  and  9  14T6  ante  should  to« 
construed  togetber,  and  eo  as  to  give  effect  to 
each.  This  can  be  done  by  limiting  operation 
of  this  section  to  mortgaces  and  liens  ether 
than  those  on  lM)raestea4ls>-epeciaQally  required 
to  be  presented  by  81475  antew— Camp  vs. 
Otlder,  %%  CaL  20.  2<. 

28.     CONTINGBNT     CLAIMS— AetlOBS     on.— 

Courts  of  equity  have  always  had  and  ex- 
ercised power  to  protect  and  enforce  contin- 
gent claims  against  estates  of  deceased 
persons,  and  for  this  purpose  have  supplied  nec- 
essary means  and  modes  of  procedure,  so  far 
as  not  inconsistent  with  any  statute,  and  since 
our  superior  courts  haiFe  all  powers  of  courts 
of  equity,  they  may  do  likewise.*— Verdler  ts. 
Roaeh,  06  Cal.  467,  470,  SI  Pac  Rep.  554. 

24.     PRBSBNTATION    AFTBR   BIATURITT— 

Pleading.— Contingent  claim  under  guarantee 
of  deceased  that  lessee  at  termination  of  lease 
would  return  furniture,  etc,  in  as  good  con- 
dition as  received,  but  not  claiming  damages 
then  suffered,  will  not  support  complaint  for 
damages  without  allegation  that  such  dam- 
ages arose  from  breach  of  contract  since 
presentation  and  rejection  of  contingent  claim. 
An  alfegatlon  of  that  character  is  as  neces- 
sary as  an  allegation  showing  that  breach 
of  contract  occurred  during  life  of  guaranty. 
The  complaint  upon  its  face  must  show  pres- 
ent liability  of  guarantor.  It  must  show 
presentation  and  rejection  of  claim  upon  which 
action  is  brought  or  legal  reason  excusing  such 
presentation  and  rejection. — ^Fratt  vs.  Hunt, 
108  CaL  288,  293,  41  Pac  Rep.  12.  See  Morse 
▼s.  Steele,  182  CaL  45«,  458,  64  Pac.  Rep.  690. 

28.  COUNTBRCIiAIM— Must  have  beea  pre- 
sented.— In  action  by  administrator  defendant 
cannot  set  up  counterclaim  for  indebtedness 
of  deceased  which  was  never  presented  as 
claim  against  his  estate. — Reed  vs.  Johnson. 
127   CaL    688,   541,    69   Pac   Rep.    986. 

28.  DBBSD  OF  TRUST— Entoretns  executioa 
ol  tmst.^ — Claim  need  not  be  presented  for 
money  secured  by  deed  of  trust  before  pro- 
ceeding to  enforce  trust,  nor  is  it  necessary  in 
such  action  to  waive  recourse  against  all  other 
property.— More  vs.  Calkins,  95  CaL  485,  488, 
80  Pac  Rep.  583. 

27.  DISMISSAIj  OF  ACTION  WITHDRAWS 
WAIVfiiu— Waiver  of  recourse  against  all 
other  property  of  estate  than  mortgaged  prem- 
ises is  for  purposes  of  action  brought,  and 
falls  with  dismissal  of  action.  Such  waiver 
Is  not  binding  in  subsequent  action.— Westbfl^ 
vs.  Gray,  116  CaL  660,  669,  48  Pac  Rep.  800. 

as;  B9TOPXVL  BT  PRB8BNTATION  OF 
DIFFBKBNT  CX<AIM«— Plaintiff  is  not  estopped 
fr<Hn  asserting  claim  sued  on  because  prior 
to  its  presentation  to  executor  another  veri- 
fied claim  showing  indebtedness  of  less  amount 
was  presented  where  such  claim  was  never 
allowed,  and  it  is  shown  by  uneontradloted 
evidence  first  claim  was  never  read  to  or  seen 
by  plaintiff  and  was  largely  incorrect.— War- 
ren vs.  McOill,  108  CaL  158,  155,  87  Pac  Rep. 
144. 
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terested  with  him  In  j>roperty  for  services  In 
connection  with  which  action  Is  brought 
against  estate  that  he  allowed  certain  sum  to 
be  paid  plafntlflf  Is  not  evidence  of  value  of 
services  In  action  agralnst  estate. — ^Llchtenberir 
vs.  McGlynn»  105  Cal.  45,  48.  88  Pac.  Rep.  541. 

M.  Borden  of  proof  In  action  on  claim  is 
on  plaintiff,  same  as  In  any  other  case,  and  If 
he  fall  to  establish,  claim  by  his  misfortune 
In  being  unable  to  testify,  defendant  is  En- 
titled to  ask  for  Judgment. — Barthe  vs.  Rogera» 
127  CaL  62,  54,  59  Pac  Rep.  810. 

91.  T«  staow  nan-paymemt*^ — ^Tha  principle 
that  none  but  material  allegations  need  be 
proved,  including  that  where  plaintiff  has  proved 
existence  of  debt  sued  upon  within  period  of 
statutory  limitation,  burden  of  proving  pay- 
ment Is  on  defendant,  applies  in  action  on 
rejected  claims  against  estates.  While  aver- 
ment of  non-payment  Is  necessary  to  make 
complaint  perfect  upon  Its  face  it  need  not 
be  proved  by  plaintiff.  The  question  Is  not 
one  of  pleading,  but  of  evidence;  where  bur- 
den of  proof  lies.  In  cases  of  action  on  claims 
against  estates  rule  may  sometimes  place  ad- 
ministrator at  disadvantage,  but  this  disad- 
vantage is  about  equally-  balanced  by  the 
provisions  of  8 1880  post,  which  disqualifies 
parties  and  assignors  of  parties  to  an  action 
as  witnesses  upon  a  claim  or  demand  against 
estate  of  deceased  person  as  to  any  matter 
of  fact  occurring  before  death  of  such  deceased 
person. — ^Hurley  vs.  Ryan,  187  CaL  461,  462,  70 
Pac  Rep.  292. 

32.  Burden  of  proof  to  show  non-payment, 
In  action  for  services  rendered  deceased,  Is 
not  on  plaintiff;  but  defendant  as  In  other 
cases  must  prove  payment. — Stuart  vs.  Lord, 
188  Cal.  672,  674,  72  Pac.  Rep.  142.  See  Melone 
vs.  RufDno,  129  CaL  514,  79  Am.  St.  Rep.  127, 
62  Pac  Rep.  98. 

88.  Competeaey  of  wttaess  In  action  on 
claim  against  estate  Is  not  affected  by  fact 
that  he  has  action  of  same  character  pending. 
Such  faet  could  at  most  be  considered  only 
as  regarding  weight  of  testlmony.-^Warren  vs. 
McOlll,  103  Cal.  158.  166,  87  Pac.  Rep.  144. 

84.  InabilitT  of  platntlll  to  testify  In  action 
against  administrator  does  not  relieve  him 
from  necessity  of  producing-  sufficient  evidence 
to  sustain  his  cause  of  action.  His  Incompe- 
tency as  witness  may  be  his  misfortune,  but 
defendant's  obligation  Is  not  altered  thereby. 
and  he  Is  entitled  to  call  for  such  proof  before 
he  can  be  made  to  pay  money  in  his  hands  as 
trustee  for  benefit  of  estate. — Llchtenberg  vs. 
lioGlynn,  105  Cal.  46.  48,  88  Pao.  Rep.  541. 

88.  FrcsentattoM  of  claim  In  action  against 
administrator  is  material  and  must  be  proved. 
—Rowland  vs.  Madden,  78  CaL  17,  20,  12  Pac 
Rep.  226,  470. 

88.     Presentation    of    claim    aot    la    tssue.^ 

Where  no  Issue  Is  made  by  pleadings  as  to 
proper  presentation  of  claim,  verified  by  oath 
of  plaintiff.  It  Is  not  necessary  to  offer  re- 
jected claim  In  evidence. — Guerian  vs.  Joyce, 
188  CaL  405,  407,  65  Pac.  Rep.  972. 

87.  Where  no  question  Is  raised  as  to  pres- 
entation and  verification  of  olalm  by  demurrer 
or  answer,   court.   In   furtherance   of  ends   of 


Justice,  should  not  allow  defendant  to  raise  It 
at  trial. — Querlan  va.  Joyce,  188  CaL  405,  408. 
56  Pac  Rep.  972. 

88*  Rule  mm  to  presumpttoiiy  proofs^  and  bvr- 
6mm  of  proofs  In  suits  against  executors  and 
administrators  ia  same  as  In  ordinary  actions. 
— OrlAth  vs.  Ijewln,  126  CaL  618,  621,  58  Pac. 
Rep.   205. 

88U  AN  BXPRBSS  WAIWOBL  IN  COM- 
PUklNT  IS  NBCBSSARY.  — Where  recourse 
against  property  of  estate,  other  than 
mortgaged  premises.  Is  not  waived  in 
complaint,  upon  theory  that  presentation 
of  note  secured  by  mortgage  was  sufllclent  as 
presentation  of  mortgage  as  claim  against 
estate.  Judgment  of  foreclosure  awarding 
counsel  fees,  although  awarding  no  deficiency 
Judgment,  Is  not  authorised,  nor  can  such 
Judgment  be  modified  by  striking  out  provi- 
sion regarding  counsel  fees,  and  allow  It  to 
stand  as  Judgment  authorised  by  this  section. 
To  take  advantage  of  that  section  there  must 
be  an  express  waiver  In  complaint,  and  such 
plain  statutory  provision  cannot  be  disre- 
garded or  explained  away. — Bank  of  Sonoma 
Co.  vs.  Charles,  86  CaL  322,  827,  24  Pac.  Rep. 
1019. 


40.  FINDING—Matvrlty  of  claim.— Findings 
In  suit  on  claim  not  presented  within  ten. 
months  after  fliTst  publication  of  notice  to 
creditors  should  show  when  claim  became  due 
in  order  that  It  may  be  determined  if  It  waa 
presented  in  tlmc*-Elllott  vs.  Peck,  53  CaL 
84,  85. 

41«  FRAUD  OF  DBCBASBD. — ^Plea  o«  estop- 
pel that  deceased  Induced  plaintiff  to  deal  with  ! 
him  believing  he  was  dealing  with  copartner- 
ship, and  that  aotlon  was  against  copartner- 
ship, and  not  against  deceased.  Individually, 
cannot  bo  allowed  as  against  executors  after 
death  of  defendant  pending  action,  so  as  to 
permit  Judgment  against  them  without  pres- 
entation of  claim  against  estate  as  required 
by  codc*-Frazlor  vs.  Murphy,  138  CaL  91,  98, 
65  Pac  Rep.  3;i6. 

42*  HOBIIISTBAD— AbandoamcMt  by  convey- 
aace — Clalas  aeed  not  be  presented. — ^Deed  of 
husband  and  wife  conveying  homestead,  con- 
taining covenant  that  grantors  retain  right 
to  reside  on  premises  for  life,  and  that  grantee 
make  certain  payments  to  children  of  grantors 
at  dates  named,  conveys  title  to  premises,  and 
thus  abandons  homestead.  Nor  is  homestead 
revived  by  subsequent  conveyance  of  property 
to  grantors,  and,  therefore,  such  mortgage 
may  be  foreclosed  after  death  of  grantors, 
under  provisions  of  this  section,  without  pres- 
entation as  claim  against  estate.  —  Bank  of 
Suisun  vs.  Stark,  106  CaL  202.  205.  39  Pac 
Rep.  581. 

48.  Application  of  sectloi^  to.r— Mortgage  on 
homestead  cannot  be  foreclosed  without  pre- 
sentation of  claim,  as  required  by  S  1475  ante, 
even  though  recourse  against  all  other  prop- 
erty be  waived.— Wise  vs.  Williams.  88  CaL 
80,  33,  26  Pac.  Rep.  1064. 

44.  Homesteads  set  apart  by  order  of  oourt 
during  pendency  of  probate  proceedings,  and 
which  have  no  existence  prior  to  death  of 
decedentft  are  not  Included  In  8  1475  ante,  but 
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are  left  to  control  of  this  section,  and  prior 
lien  thereon  may  be  enforced  without  neces* 
slty  of  presentinsr  claims  secured  thereby,  to 
executor  or  administrator,  provided  holder  is 
willing^  to  expressly  waive  in  his  complaint* 
and  does  waive  all  recourse  asrainst  any  other 
property  of  estate. — ^McOahey  vs.  Forrest,  109 
.   Cal.   63,   67,   41  Pac.  Rep.   817. 

I  46.  Where  mortsasre  to  secure  debt  of  hus- 
•  band  is  griven  upon  separate  property  of  wife 
upon  which  homestead  is  declared,  presenta- 
tion thereof  as  claim  agralnst  husband's  estate 
is  not  necessary. — ^Bull  vs.  Coe,  77  Cal.  54,  56, 
18  Pac.  Rep.  808. 

46.  Parties. — Administrator  Is  Mot  necessary 
party  to  action  to  foreclose  mortfiraffo  on  prop- 
erty set  apart  to  widow  as  homestead,  as  by 
settinflT  of  it  apart  it  ceased  to  be  an  asset  of 
estate,  and  such  action  is  not  barred  by  failure 
to  present  mortgragre  as  claim  agrainst  estate 
when  no  deficiency  Judgment  is  claimed. — 
Schadt  vs.  Heppe,  45  Cal.  433,  437. 

47.  INTENTION  OF  THIS  SECTION,  as  first 
adopted,  and  as  re-enacted  in  1876,  was  to 
g^ive  holder  of  mortgragre,  where  he  held  claim 
against  estate  secured  by  it,  which  when  al- 
lowed would  rank  with  acknowledged  debts 
of  estate,  an  election  to  present  claim  for 
allowance,  have  it  allowed,  and  proceed  to 
foreclose  for  whole  amount  due  on  claim,  in- 
cluding any  deficiency  arising  on  sale  of  mort- 
gaged premises,  or  to  present  no  claim,  and 
sue  on  mortgage  alone,  and  obtain  whatever 
might  be  realized  on  sale  of  mortgaged  prem- 
ises under  decree  of  foreclosure.  —  Hibernia 
Sav.  &  L.  Soc.  vs.  Conlin,  67  Cal.  178.  180,  7 
Pac.  Rep.  477. 

4&     INTEREST       MUST       BE       CLAIMED.— 

Where  claim  presented  contains  no  item  for 
interest,  and  face  thereof  does  not  show  that 
interest  results  necessarily  from  facts  stated 
in  claim,  interest  cannot  be  recovered  in  ac- 
tion founded  thereon. — Aguirre  vs.  Packard,  14 
Cal.  171,  172,  73  Am.  Dec.  1645;  Btchas  vs.  Orena, 
127  Cal.  588,  598,  60  Pac.  Rep.  45. 

48.  Redaction  of  Interest  provided  for  by 
9  1494  ante  in  case  estate  is  insolvent  does  not 
apply  to  foreclosure  of  mortgage  where  noth- 
ing is  claimed  as  against  estate. — Christy  vs. 
Dana,  42  Cal.  174,  178;  Visalia  Sav.  Bank  vs. 
Curtis,  135  Cal.  850,  352,  67  Pac.  Rep.  829. 

60.  INVALID  MORTGAGE  upon  property  in 
which  deceased  had  no  interest  at  date  of 
mortgage,  or  any  subsequent  time,  need  not 
be  presented  with  claim  upon  note  purporting 
to  be  secured  thereby. — Otto  vs.  Long,  127  Cal. 
471,  475,  69  Pac.  Rep.   895. 

51.  ITEMS  OF  ACCOUNT  NEED  NOT  BE 
ALLEGED  in  action  against  executor  on  re- 
jected claim,  as  9  454  ante  regarding  bills  of 
particulars  applies  to  such  actions. — ^Wise  vs. 
Hogan,  77  Cal.  184,  186,  19  Pac  Rep.  278. 

52.  JURISDICTION  —  Amoant  Involved  Is 
test. — Presentation  of  claim  in  no  way  changes 
nature  of  demand  or  form  In  which  action 
must  be  brought.  While  It  is  necessary  to 
state  in  claim  amount  of  principal  and  interest 
due,  superior  court  has  no  Jurisdiction  of  ac- 
tion brought  upon  rejection  of  claim  where 
principal  sum  is  less  than  |800,  action  being 


based    upon    original    demand. — Gallagher    vs. 
McGraw,   182  Cal.   601,   64  Pac.  Rep.   1080. 

58.  JURISDICTION  OF  THE  DIFFERENT 
COURTS. — ^Action  on  claims  against  an  estate 
may  be  brought  in  any  court,  including  Jus- 
tices' courts,  but  whether  such  claims  shall  be 
given  preference  or  not  cannot  be  determined 
in  such  action,  other  creditors  and  parties  in- 
terested not  being  parties  thereto.  —  Mo- 
Lean  vs.  Crow,  88  Cal.  644,  647,  26  Pac.  Rep. 
596. 

64.  JURISDICTION  OF  ACTION  TO  FORB- 
CLOSE  MORTGAGE.~Equitabl6  Jurisdiction 
being  conferred  by  constitution  on  district 
courts  it  could  not  be  taken  from  such  courts 
by  legislature  and  conferred  on  probate  court, 
and,  therefore,  suits  to  foreclose  mortgages 
against  real  estate  of  deceased  mortgagers  were 
properly  brought  in  district  court,  probate 
court  not  possessing  power  to  afford  relief  to 
which  mortgagee  was  entitled,  and  such  suits 
could  be  commenced  immediately  after  pres- 
entation of  claim  to  executor,  whether  it  be 
allowed  or  rejected. — ^Willis  vs.  Farley,  24  CaL 
491,  500. 

55.  LIENS  IN  GENERAL.— Where  no  de- 
ficiency Judgment  or  recourse  against  general 
property  of  estate  is  sought  action  to  foreclose 
lien  is  not  barred  by  failure  to  present  claim 
against  estate. — Schadt  vs.  Ueppe,  45  Cal.  438, 
437. 

5«.  MONEY  EXPENDED  SUBSBdUENT  TO 
PRESENTATION  OF  CLAIM.— Taxes,  etc.,  paid 
for  preservation  of  property  and  under  terms 
of  mortgage  subsequent  to  presentation  of 
claim  thereon  may  be  allowed  on  foreclosure 
without  demand  or  presentation. — Humboldt 
Sav.  &  Ll  Soc  vs.  Burnham,  111  Cal.  843,  346, 
43  Pac  Rep.  971. 

5r.  MORTGAGE — Its  allownnco  an  a  dnlm 
against    estate    does    not    bar    foredosnre    of 

mortgage.— Moran  vs.  Gardemeyer,   82   CaL   96, 
99,  23  Pac  Rep.  6,  and  cases  there  cited. 

68.  Presentation  and  allowance  of  claim 
under  9 1497  ante  does  not  bar  foreclosure  of 
mortgage  The  right  given  by  this  section  is 
not  limited  to  case  where  mortgagee  declines 
to  file  his  claim  and  elects  to  look  to  mort- 
gaged property  alone  for  recovery  of  his 
money.— Hibernia  Sav.  &  L.  Soc  vs.  Conlin,  67 
Cal.  178,  180,  7  Pac.  Rep.  477.  See  German  Sav. 
St  L.  Soc.  vs.  Hutchinson,  68  CaL  52,  8  Pac  Rep. 
627;  Wise  vs.  Williams,  72  CaL  544,  14  Pac 
Rep.  204;  Moran  vs.  Gardemeyer,  82  CaL  96, 
28  Pac  Rep.  6. 

69.  Dischargo  of  czecntor. — ^Decree  of  fore- 
closure rendered  in  action  commenced  against 
executor  after  his  discharge  is  nullity. — Willi* 
vs.   Farley,    24   CaL    491.    502. 

60.  Interest — ^Rate  allowed. — Action  under 
this  section  is  entirely  Independent  of  admin- 
istration of  estate,  and  may  be  conducted  in 
different  forum  from  that  in  which  adminis- 
tration is  pending,  and  may  be  taken  after 
presentation  and  allowance  of  claim,  or  even 
after  its  rejection.  Mortgager  acts  independ- 
ently of  acts  on  part  of  executor  or  adminis- 
trator, and  without  any  reference  to  condition 
of  estate,  and  provision  of  9  1494  ante  that  no 
greater  rate  of  interest  shall  be  allowed  upon 
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any  claim  after  first  publication  of  notice  to 
creditors  than  Is  allowed  on  Judgrment  has  no 
application  to  such  foreclosure  of  mortgragre. 
The  mortsagree  may  enforce  his  claim  for  con- 
ventional rate  of  Interest,  whether  It  be  in 
excess  of  leg-al  rate  or  not. — Vlsalla  Sav.  Bank 
vs.  Curtis.  135  Cal.  350,  352.   67  Pac.  Rep.   329. 

61.  Neceaalty  of  preseatatlon^ — ^The  object 
of  exception  In  this  section  Is  to  require  plain- 
tiff to  put  his  waiver  upon  record  in  his  com- 
plaint, so  there  may  be  no  question  that  he 
has  waived  recourse,  etc.,  and  It  is  Immaterial 
whether  or  not  he  had  made  waiver  before 
his  complaint  was  drawn,  by  failure  to  present 
claim  to  executor  within  time  limited  by  S  1493 
ante,  or  otherwise.  The  construction  that 
foreclosure  action  where  plaintiff  waived  re- 
course aer&lnst  other  property  cannot  be  main- 
tained, because  at  time  of  Its  commencement 
plaintiff  had  no  rlgrht  to  enforce  mortgragre 
against  any  property  of  estate,  by  reason  of 
having:  failed  to  present  his  claim,  cannot  be 
sustained,  beings  based  upon  nothing:  except 
leg^al  definition  of  verb  "to  waive."  But,  such 
definition,  viz,  that  nothing  else  but  an  exist- 
ing: rig:ht  can  be  waived,  is  not  warranted  by 
e^uthorlties. — Ang:lo-Nevada  Assur.  Corp.  vs. 
Nadeau,  90  Cal.  393,  396,  27  Pac.  Rep.  802. 

62.  Debt  secured  by  mortgrage  need  not  be 
presented  as  claim  ag:aln8t  an  estate  pending: 
commencement  of  foreclosure  suit  where  re- 
course ag:ainst  any  property  other  than  mort- 
f^aged  premises  is  waived. — Security  Sav.  Bank 
vs.  Connell,  65  Cal.  574,  575,  4  Pac.  Rep.  580. 

OS.  Of  ffniBtor  of  deceased. — Section  does 
not  apply  to  mortgage  on  land  at  time  It  was 
purchased  by  deceased,  and  such  mortgage 
may  be  foreclosed  without  presentation  of 
j  claim,  estate  In  no  event  being  liable  for  any 
deficiency,  and  administrator  a  necessary  par- 
ty only  that  such  interest  as  estate  may  have 
In  premises  shall  be  foreclosed. — Ryan  vs.  Hol- 
liday,  110  Cal.  336,  388,  42  Pac  Rep.  891. 

•4.  ^WHole  estate  set  apart« — ^Where  all  per- 
sonal property  of  estate  Is  set  apart  to  family, 
and  only  remaining  property  is  set  apart  as 
homestead,  effect  is  same  as  if  all  estate  had 
been  set  apart  under  S  1469  ante,  and  no  notice 
to  creditors  could  be  given,  therefore,  mort- 
gagee of  homestead,  having  had  no  oppor- 
tunity to  present  his  claim,  may  maintain  his 
action  to  foreclose  without  such  presentation, 
as  it  cannot  be  supposed  it  was  intended 
creditor  should  lose  his  debt  for  not  doing  an 
impossible  act. — Browne  vs.  Sweet,  127  CaL 
332.  335.  59  Pac.  Rep.  774. 

6S.  Parties  to  fovedosiire  suit — Admlnlstni- 
tor  ■eeesssuT  If  deflctency  JndgnoMt  prayed* — 

Where  mortgager  has  parted  with  his  title 
to  property  before  his  death  and  no  judgment 
over  is  asked  against  his  estate,  administrator 
la  not  necessary  party  to  action  to  foreclose 
mortgage,  as  estate  has  no  interest  in  amount 
of  Judg:ment  or  sale  of  property,  but  if  Judg- 
ment for  deficiency  after  sale  of  property  be 
asked  estate  has  an  interest  not  only  in  the 
amount  of  Judgment  but  also  in  sale  of  prop- 
erty; amount  of  deficiency  for  which  other 
property  of  estate  will  be  liable  depends  upon 
>ale  under  decree,  and  administrator  is  neces- 
sary party  and  deeply  Interested  in  mode  in 


which  sale  shall  be  conducted.  The  plaintiff 
in  such  case  has  his  election  to  release  estate 
frona  all  further  liability,  in  which  event  mort- 
gaged property  will  not  be  considered  an  asset 
in  hands  of  administrator,  or  to  hold  estate 
responsible  for  full  amount  of  debt,  in  which 
event  property  must  be  considered  assets  in 
hands  of  administrator,  as  in  such  case  estate 
owes  entire  debt,  and  part  of  assets  to  be  used 
in  paying  same  Is  mortgaged  property. — Belloc 
vs.  Rogers,  9  Cal.  123,  126. 

06.  Heirs    Mot    necessary    parties    defendant 

in  action  to  foreclose  mortgage  of  deceased. 
Executor  represents  estate,  and  Judgment 
against  him  binds  heirs  and  devisees,  and  sale 
under  Judgment  relates  to  date  of  mortgage, 
and  cuts  off  interest  of  all  parties  derived 
under  deceased  subsequent  thereto.  By  sher- 
iff's deed  under  foreclosure  sale  purchaser  ac- 
quires all  right  in  land  held  by  deceased  at 
time  of  his  death,  so  that  nothing  passed  to 
heirs  by  descent  or  devise. — Dickey  vs.  Gibson, 
121  Cal.  276.  58  Pac.  Rep.  704.  See  Estate  of 
Burton.  64  Cal.  428,  1  Pac.  Rep.  702;  Estate  of 
Klmberly,  97  CaL  281,  82  Pac.  Rep.  234. 

07.  'Widow  of  mortgager  is  not  necessary 
party  to  action  of  foreclosure,  even  though 
she  be  entitled  to  receive  one  half  property  by 
virtue  of  her  community  rights. — Finger  vs. 
McCaughey,  119  Cal.  59,  60.  61  Pac  Rep.  13. 

68.     Settlement    and    dlstrlbntion    of    estate 

t 

does  not  bar  right  to  foreclose  mortgage  not 
due  at  time  of  distribution,  nor  is  presentation 
of  claim  thereon  prerequisite  to  commencement 
of  such  action,  if  all  recourse  against  other 
property  of  estate  be  waived. — ^Dreyfuss  vs. 
Giles,  79  Cal.  409.  410,  21  Pac.  Rep.  840. 

09.  Statnte  of  limitations— Effect  of  allow- 
ance. — Under  9  1569  post  no  claim  against  any 
estate  which  has  been  presented  and  allowed 
is  affected  by  statute  of  limitations,  pending 
proceedings  for  settlement  of  estate,  and. 
therefore,  action  to  foreclose  mortgage  on 
homestead  which  was  presented  to  adminis- 
trator and  allowed,  is  in  time,  if  commenced 
before  close  of  administration. — Wise  vs.  Wil- 
liams, 72  CaL  644,  547,  14  Pac  Rep.  204. 

70.  NinSANCE.-— Action  to  abate  nuisance, 
and  for  injunction  against  maintaining  same 
may  be  prosecuted  against  special  administra- 
tor.—Hardin  vs.  Sin  Claire,  115  CaL  460,  463, 
47  Pac  Rep.  868. 

71.  PARTNERSHIP  ASSETS— Necessity  of 
claim  as  prereanlslte  of  action. — Court  having 
general  equity  Jurisdiction  has  Jurisdiction  of 
suit  by  surviving  partner  to  settle  partnership 
affairs  and  accounts  and  to  recover  for  use 
of  partnership  in  settlement  of  its  affairs  real 
property  of  partnership  standing  In  name  of 
deceased  partner.  The  probate  court  has  no 
Judicial  means  to  accomplish  -uch  ends,  and 
no  claim  need  be  presented  to  administrator 
before  commencing  such  action. — Gray  vs. 
Palmer,  9  CaL  616,  637.  See  McKay  vs.  Joy 
(CaL  Feb.  19,  1886),  9  Pac.  Rep.  940;  Painter 
vs.  Estate  of  Painter,  68  CaL  395,  9  Pac  Rep. 
450. 

72.  Limitation  on  claims  not  due  and  on 
contingent  claims  does  not  commence  to  run 
until  they  become  due  or  absolute,  and,  there- 
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fore,  action  by  surviving:  partner  for  balance 
due  him  by  deceased  Is  not  barred  until  after 
settlement  of  partnership  affairs  and  accounts. 
If  there  be  unreasonable  delay  in  makinar  or 
securing  settlement  administrator  has  his  rem- 
edy, but  such  matter  cannot  b«  Utlflrated  in 
an  action  on  claim.  The  relation  of  debtor  and 
creditor,  as  between  surviving'  partner  and  ad- 
ministrator, did  not  arise  until  settlement  of 
accounts  and  prior  to  that  time  claim  was 
contingent  only. — Oleason  vs.  White,  S4  Cal. 
268,  263,  2C4.  See  McKay  vs.  Joy  (Cal.  Feb. 
19,  1886).  9  Pac.  R«p.  940. 

78.  One  claimlnir  to  be  partner  of  deceased 
cannot  maintain  action  against  executor  to 
have  property  in  executor's  hands,  alleged  to 
be  property  of  partnership,  divided  between 
survivor  and  estate,  and  for  accountingr  and 
settlement  of  partnership  business  without 
presentation  of  claim.  Such  action  is  based 
upon  claim  made  against  estate  which  may  be 
contingent  and  uncertain  in  amount,  but  clear- 
ly arises  upon  contract.  The  case  of  Oleason 
vs.  White,  84  CaL  268,  to  effect  ^hat  claim  of 
surviving  partner  should  not  be  and  cannot  be 
presented  until  partnership  affairs  are  wound 
up,  was  rendered  under  fi  180  of  Probate  Act, 
which  provided  that  contingent  claims  be  pre- 
sented within  ten  months  after  they  became 
due  or  absolute.— McKay  vs.  Joy  iCtA,  Feb.  19, 
1886),  9  Pac.  Rep.  940.  ^ 

74.  PliBL/kDINCf. — ^AUei^atlon  of  n^a-payment 

of  demand  by  deceased  and  presentation  and 
rejection  of  claim  is  sufficient  without  allega- 
tion of  non-payment  by  e^^ecutor,  as  non-pay- 
ment by  him  is  presumed  from  his  rejection 
of  claim.— Wise  vs.  Hogan,  77  Cal.  184,  188,  19 
Pac  Rep.  278. 

75.  Amendment  of  eomplalnt  on  claims  for 
services  for  which  it  is  alleged  deceased  agreed 
to  pay  reasonable  value,  so  as  to  state  such 
value  agreed  upon  should  be  allowed. — Cow- 
dery  vs.  McChesney,  124  Cal.  868,  866.  67  Pac 
Rep.  221. 

79,  Change  of  eanse  of  action. — ^Amendment 
of  complaint  on  claim  based  upon  original 
contract  cannot  be  made  so  as  to  change  cause 
of  action  to  one  upon  subsequent  conditional 
promise  to  pay. — ^Morehouse  vs.  Morehouse,  140 
Cal.  88,  94,  73  Pac  Rep.  738. 

77«  Change  of  parties — ^ReprcsentatlTo  ca* 
padty. — ^In  action  against  executor  In  his  rep- 
resentative capacity,  complaint  cannot  be 
amended  so  as  to  constitute  the  action  one 
against  executor  in  his  individual  capacity.  It 
would  be  an  entire  change  of  party  defendant, 
and  a  different  suit  in  which  the  court  had 
acquired  no  Jurisdiction  of  the  defendant. 
Whether  such  amendment  could  be  made  under 
provisions  of  9  473  ante,  not  decided. — Sterrett 
vs.  Barker.  119  Cal.  492.  496.  61  Pac.  Rep.  695; 
Ren  wick  vs.  Oarland,  1  Cal.  App.  237.  238.  82 
Pac.  Rep.  89.  See  Van  Cott  vs.  Prentice.  104 
N.  Y.  45.  10  N.  E.  Rep.  267. 

78.  Making  waiver*— Amendment  to  amended 
complaint  filed  after  death  of  defendant  in 
action  to  foreclose  mortgage  so  as  to  make 
waiver  of  recourse  against  other  property 
should  be  allowed,  but  where  court  allows 
such  a  waiver  to  be  filed  at  trial,  such  must 
be   considered   part   of   its   complaint.— An vlo- 


(3alifomlan  Bank  vs.  Field,  146  C!al.  644,  666,  SO 
Pac  Rep.  1080. 

79.  Statute  of  limitations. — Amendment  of 
complaint  not  filed  within  three  months'  lim- 
itation does  not  operate  as  bar  provided  cause 
of  action  Is  not  changed.  —  VandersUce  vs. 
Matthews,  79  Cal.  278,  274,  21  Pac.  Rep.  748. 

80.  Prayer    for   defldency   Jndgn&ent — Bffeet 

of. — Express  waiver  of  recourse  against  all 
other  property  of  estate  than  mortgaged  prem- 
ises contained  in  complaint  for  foreclosure  is 
not  destroyed  by  prayer  after  Judgment  for 
counsel  fees,  deficiency,  etc — Hibernla  Sav.  & 
Ll  Soc  vs.  Wackenreuder,  99  CaL  603,  509,  34 
Pac  Rep.  219. 

81.  Prasentatlan  of  dalmn  Allegation  of 
presentation  must  bo  made  in  complaint  oo 
rejected  claim,  object  of  statute  being  to  pre- 
▼oat  or  prohibit  suits  against  administrators 
irenerally  without  presentation  of  claims  and 
thus  save  estate  from  being  wasted  in  litiga- 
tion. Failure  to  present  claim  is  not  matter 
of  avoidance  or  defense.— EUlssea  vs.  Halleck, 
6  Cal.  886,  898. 

81.  Snttdeney  of  allegetlen.  —  Allegation 
that  plaintiff  did  within  proper  time  present 
to  executrix  his  claim  for  amount  due  and  to 
become  due  on  note  and  mortgage,  and  that 
said  claim  was  duly  verified  in  all  respects 
according  to  law,  and  was  duly  allowed  and 
approved  by  said  executrix  and  by  Judge  of 
court,  and  was  thereafter  duly  filed  in  oflSce 
of  clerk  of  court.  Is  sufll&lent  as  against  gen- 
eral demurrer. — Humboldt  Sav.  &  Li.  Soc.  vs. 
Burnham,  111  Cal.  843,  346,  48  Pac  Rep.  971. 

As  to  necessity  of  presentlngr  ^nbn  for 
damages  for  ftUlnre  to  perferm  eentraet,  see 

Morse  vs.  Steele   (Cal.  June  8,  1906),  86   Pac 
Rep.  698;  also  par.  93  this  note. 

83.  Allegation  that  rejected  claim  was  pre- 
sented within  ten  months  from  first  publica- 
tion of  notice  is  sufficient  as  ag-ainst  general 
demurrer,  although  it  might  appear  on  trial 
that  it  was  barred  for  failure  to  present  with- 
in four  months.-^Wise  vs.  Hogan,  77  CaL  184, 
188,  11^  Pac  Rep.  278. 

84.  Allegation  that  rejected  claim  was  pre- 
sented within  ten  months  from  first  publica- 
tion of  notice  to  creditors  and  referred  to 
copy  of  claim  with  verification  and  indorse- 
ments thereon,  attached  to  complaint.  Is  sufll- 
clent  averment  of  presentation  of  claim. — Janin 
vs.  Browne,  69  Cal.  87.  48. 


Matter  of  defenaer— The  language  of  this 
section  is  analogous  to  statute  of  frauds,  and 
bar  of  statute  thereby  created  must  be  pleaded 
In  defense.  Complaint  on  rejected  claim  show- 
ing claim  was  duly  presented  but  containlnflr 
no  allegation  respecting  notice  to  creditors,  or 
that  claim  was  presented  within  time  allowed, 
is  good  as  against  general  demurrer.— McCana 
vs.  Pennte,  100  CaL  647,  668,  86  Pac  Rep. 
168. 

se.    Pnbllcatloa     of     netlee    to     creditors. — 

Claim  may  be  presented  to  administrator  be- 
fore publication  of  notice  to  creditors,  and, 
therefore,  allegation  of  such  publication  is 
immaterial  in  complaint  on  rejected  claim.  It 
is  not  publication  of  notice  which  is  prerequi- 
site to  maintenance  of  suit  but  proper  presen* 
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t'^tion     and     rejeetloB    of    olalm.  —  Janln    vs. 
Browne,  69  CaL  S7,  4S. 

S7.  Complaint  on  rejected  claim  need  not  al- 
legre  publication  of  notice  to  creditors,  but 
must  allegre  presentation  of  olaimw^Haxp  vs. 
Calahan,  46  Cal.  222,  282. 

68.  Representatlre  capacity. — ^Where  plain- 
tilf  sues  in  representative  capacity  he  must 
allege  matters  showing  bis  appointment,  but 
such  is  not  case  as  to  defendants  who  are  sued 
am  axecutors-or  administrators.  It  Is  sufficient 
to  allege  simply  that  defendants  are  such  •ex- 
ecutors or  administrators,  with  facts  showing 
how  they  became  invested  with  this  i^preeen- 
tatlve  character.— Wise  vs.  Williams,  72  CaL 
544,  647,  14  Paa  Rep.  204. 

Ml  TciMeatlon  of  daiin.— Allegation  In  com- 
plaint that  claim  was  duly  verified  by  oath  of 
plaintiff  and  in  form  prescribed  by  law  is  good 
as  agralnst  general  demurrer,  and  would  not  be 
fatal  to  judffmeort  rendered  in  favor  of  plaintiff 
in  absence  of  any  demurrer  or  averment  in 
anawer  that  claim  was  not  supported  by  proper 
affidavit. — Chase  vs.  Evoy,  68  CaL  848,  362; 
Ouerian  ts.  Joyce,  188  CaL  405.  408,  66  Pac.  Rep. 
97S. 

Mi  TiratTer  of  yrescatatloa  of  elalai  cannot 
be  made  by  administrator.  It  is  an  obligation 
Imposed  by  law,  and  he  has  no  power  to  dis- 
pense with  it.  Allegation  of  such  waiver  in 
complaint  on  rejected  claim  is  immaterial  and 
may  be  stricken  out.— Harp  vs.  Calahan,  46  CaL 
,    222,  288. 

01.     PUSDCMB— J>eM  secared  by  pledge  meed 

•  mmt  be  pveeeated  as   claim   against   estate   of 

pledgeor  unless  recourse  to  other  property  of 

estate    than    that    pledged    is    sought — Batata 

!  of  Kibbe,  57  CaL  407,  408. 

M.  PRBSBNTATIOlf  OF  CULTM  FOR 
MOlfBY  DBBlA2fD  against  estate  of  decedent 
is  prerequisite  of  right  to  maintain  action 
against  administrator,  and  allegation  of  such 
presentation  is  material  and  must  be  contained 
in  complaint  in  such  action. — ^Rowland  vs.  Mad- 
den. 72  CaL  17,  20,  12  Pac.  Rep.  226,  870. 

98.  Thus,  where  plaintiff  sued  an  executrix 
under  a  complaint  alleging  performance  on 
plaintiff's  part  of  a  contract  whereby  plaintiff 
delivered  certain  animals  to  defendant's  tes- 
tator under  the  latter's  agreement  to  care  for 
them  as  carefully  as  he  did  his  own  stock  and 
to  breed  them  for  four  years,  at  the  end  of 
which  time  the  young  were  to  be  sold  for  the 
mutual  benefit  of  plaintiff  and  testator;  the 
agreement  further  providing-  that  it  should 
come  to  an  end  at  the  expiration  of  four  years, 
and  that  testator  should  have  no  ownership  of 
the  original  stock  delivered  into  his  custody; 
that  testator  died  before  the  expiration  of  the 
contract;  that  testator  in  his  lifetime,  and  the 
executrix  thereafter,  failed  to  properly  care  for 
the  animals,  by  reason  of  which  they  were  lost 
and  destroyed  and  never  returned  to  plaintiff, 
to  his  damage,  etc  The  court  held  that  the 
petition  did  not  state  a  cause  of  action  in  tort, 
but  .ex  contractu,  and  that  the  Action  could 
not  be  maintained  unless  the  claim  had  been 
presented  to  the  executrix,  as  required  by  above 
section.— Morse  vs.  Steele  (Cal.  June  6,  1906), 
86  Pac.  Rep.  698. 


•4.  SBT-OFF  —  iMdlvtdaal  debt  of  adminis- 
trator la  Mot. — Administrator  cannot  set  off  claim 
held  by  himself,  individually,  against  debt  due 
from  him  as  administrator  to  creditor  of  bis 
intestate.— Estajte  of  Watkins,  121  CaL  827,  828, 
68  Pae.  Rep.  702. 

OS.  STATVTIO  OF  LIMTTATIONS— Docs  not 
raa  aga^Bst  allowed  elalm  while  estate  is  open 
and  settlement  and  administration  pending. 
Presentation  of  claim  to  administrator  and  com- 
moncement  of  suit  thereon  if  it  be  rejected  is 
sufficient  to  stop  running  of  statute.  There 
are  several  reasons  why  statute  does  not  run: 
First,  creditor  is  in  no  default  and  has  estab- 
lished his  demand  In  only  manner  authorized 
by  law;  Second,  it  often  happens  that  an  estate 
is  ao  involved  in  litigation  that  bo  fund  is 
available  for  payment  of  debts  until  all  claims 
would  be  barred  by  lapse  of  time  if  statute 
was  permitted  to  run  against  them.  Other 
reasons  might  be  given,  but  these  are  sufficient 
to  show  statute  ceases  to  run  pending  admin- 
istration.— ^Estate  of  Schroeder,  46  CaL  804,  816, 
817. 


M*  IKiea  not  begin  to  nut  where 
tratlon  esclsts  at  time  cause  of  action  accrues. — 
Heeser  vs.  Taylor,  1  CaL  App.  619,  621,  82  Pac 
Rep.  977. 

•7.  Wkero  bo  enaao  of  metSmm  accrues  to 
pofOOB  la  Ms  Ilfetlaae  but  docs  aceme  after 
hlo  deaths  statute  of  limitations  begins  to  run 
at  date  of  accrual,  although  there  is  no  person 
in  existence  competent  to  sue,  and  continues  to 
run  from  such  date  without  cessation. — Tynan 
vs.  Walker,  85  CaL  684.  637;  Hibernia  Sav.  & 
Lb  Soo.  TS.  Conlln,  67  CaL  178,  180,  7  Pac.  Rep. 
477. 

98.  SUIT  IMMATBRIAL  ON  APPLICATION 
FOR  PAYMSSNT  OF  L.E3GACY.— Fact  that  leg- 
atee presented  dcUm  against  estate  which  was 
rejected  and  upon  which  suit  is  pending  is 
immaterial  upon  application  for  payment  of 
legacy  under  i  1668  post— Bstate  of  Chesney,  1 
Cal.  App.  80,  ZZ,  81  Pac.  Rep.  679. 

89.     TAXB1§ — Jarladletloa  of  ordinary  courts 

in  aotions  to  recover  taxes  is  not  affected  by 
probate  statutes.  Probate  courts  are  simply 
required  to  direct  administrators  to  pay  all 
taxes  which  have  accrued  against  estate  in 
their  hands,  and  to  refuse  distribution  of  the 
property  of  the  estate  until  they  be  paid. — 
People  vs.  Olvera,  48  CaL  492,  494. 

100.  TRUST — AetloM  to  enferec. — Action  may 
bo  maintained  by  party  against  executor  of  de- 
ceased trustee  where  certain  notes  or  property 
were  assigned  to  deceased  in  trust  to  collect 
same  and  pay  part  of  proceeds  to  such  party. 
The  trust  devolved  upon  executor,  and  in  such 
case  this  section  has  no  application. — ^Tyler  vs. 
Mayre,  95  Cal.  160,  167,  27  Pac  Rep.  160,  80  Id. 
196. 

101.  WRIT  OF  ASSISTANOm  may  bo  granted 
to  purchaser  at  foreclosure  sale  against  widow 
of  deceased  mortgager,  who  as  administratrix 
of  his  estate  was  party  to  action,  where  there 
is  no  showing  that  she  claims  property,  or  pos- 
session thereof,  by  any  right  or  title  independ- 
ent of  or  adverse  to  that  of  her  deceased  hus- 
band.~Flnger  vs.  McCaughey,  119  CaL  60,  61, 
51  Pac.  Rep.  18. 
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§  1501.  TIME  OP  LIMITATION.  The  time  during  which  there  shall  be  a 
vacancy  in  the  administration  must  not  be  included  in  any  limitations  herein  pre- 
scribed. 

History:     Enacted  Mareh  11,  1872,  re-enaetment  of  S  137  Probate  Act 


1.  Applied,  cited,  construed,  referred  to. 

2.  Accrual  of  cause  of  action  after  death. 

3.  Statute  of  limitations  does  not  begin  to  run 

when  no  administration  exists. 

1.  APPLIBD,  CITE3D,  CONSTRUBD,  RflS- 
FESRRBD  TO,  etc.,  In:  Oregrory  vs.  Clabrough's 
Executors,  129  Cal.  475.  479,  69  Pac.  Rep.  828 
(referred  to). 

2.  ACCRUAIi  OP  CAUSE  OF  ACTION  AFTBR 
DBATH. — Where  no  cause  of  action  accrues  to 
person  in  his  lifetime,  but  does  accrue  after 
his  death,  statute  of  limitations  begins  to  run 
at  date  of  accrual,  though  there  is  no  person 
in  existence  competent  to  sue,  and  continues 


to  run  from  such  date  without  cessation. — ^Ty- 
nan vs.  Walker,  85  Cal.  684,  637;  Hlbernia  Sav. 
A  L.  Soc.  vs.  Conlin,  67  Cal.  178,  180,  7  Pac 
Rep.  477. 

3.     STATUTES    OF    LIMITATIONS— Does     not 
begin  to  mn  ivrhen  no  adnttnlatmtlon  exists  on. 

decedent's  estate  at  time  cause  of  action  ac- 
crued. This  section  forbids  commencement  of 
any  action  upon  claim  against  decedent,  unless 
claim  is  first  presented  to  executor  or  adminis- 
trator, and  it  would  be  absurd  to  hold  statute 
would  run  against  cause  of  action  which  could 
not  possibly  be  put  in  suit. — Estate  of  BuUard, 
116  Cal.  855,  857,  48  Pac.  Rep.  219. 


§1502.    CLAIMS  IN  ACTION  PENDING  AT  TIME  OF  DECEASE.     U  an 

action  is  pending  against  the  decedent  at  the  time  of  his  death,  the  plaintiff  must 
in  like  manner  present  his  claim  to  the  executor  or  administrator,  for  allowance  or 
rejection,  authenticated  as  required  in  other  cases;  and  no  recovery  shall  be  had 
in  the  action,  unless  proof  be  made  of  the  presentations  required. 

History:  Enacted  March  11,  1872,  re-enactifient  of  §  138  Probate  Act; 
amended  by  Code  Commission,  Act  Mareh  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  217, 
act  held  unconstitutional,  see  history,  §  5  ante. 

1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Abatement — Failure   to  present  claim  is 

matter  of — Pleading. 

4.  Appeal  —  Death  penSuig -*  Non-presenta- 

tion of  claim. 

5.  Appearance  of  representative;  effect  of — 

Foreclosure  suit. 

6.  Construction — When  claim  necessary. 

7.  Deed  of  trust — ^Money  secured  by. 

8.  Default  judgment  vacated  on  appeaL 

9.  Evidence  essentiaL 
10,11.  Same— Judgment. 

12.  Foreclosure  of  mortgage — ^Waiver  of  re- 

course to  other  property. 

13.  Form  and  character  of  claim — Sufficiency 

of. 

14.  Homestead — Action  to  foreclose  mortgage 

is  barred  by  failure  to  present  claim. 

15.  Joint  action — Claim  must  be  presented  as 

against  deceased  defendant. 

16.  Same — Survival  of — Judgment. 

17.  Judgment  entered  after  death. 

18.  Knowledge  of  death — ^Delay  in  adminis- 

tration. 

19.  Necessity  of  presentation  of  daim. 

20.  Partnership — Deceased  as  sole  member, 

21.  Plaintiff  must  present  claim. 

22.  Pleading — ^Denial  of  allegation  that  duly 

verified  claim  was  presented. 

23.  Practice — Supplemental  complaint. 

24.  Section   1498   ante  —  Has  no  application 

where  action  pending. 

25.  Supplemental  complaint — Statute  of  lim* 

itations. 

26.  Time   of   making  objection — ^Motion  for 

new  triaL 

27.  Same— AppeaL 

1.     APPIilBD,     CITBD,     CONSTRUBDy     RflS- 
FBRRBD  TO,  etc.— 1.  Code  section.— Drake  vs. 


Foster,  52  Cal.  226,  227  (referred  to);  Bollinger 
vs.  Manning,  79  Cal.  7,  10,  11,  21  Pac.  Rep.  375 
(applied);  Derby  vs.  Jackman,  89  Cal.  1,  4.  26 
Pac.  Rep.  610  (construed) ;  More  vs.  Calkins.  96 
Cal.  436,  437,  438,  30  Pac.  Rep.  583  (referred  to) ; 
Hlbernia  Sav.  &  L.  Soc  vs.  Wackenreuder,  99 
Cal.  603,  606,  607,  ^08,  609,  34  Pac.  Rep.  219 
(construed) ;  Bank  of  Suisun  vs.  Stark»  106  Cal. 
202,  204,  89  Pac.  Rep.  631  (referred  to);  Falkner 
vs.  Hendy,  107  Cal.  49.  62,  63,  40  Pac  Rep.  21, 
886  (referred  to);  Vermont  M.  Co.  vs.  Black, 
128  Cal.  21,  22,  65  Pac  Rep.  699  (applied); 
Faulkner  vs.  Hendy,  123  Cal.  467,  469,  66  Pac 
Rep.  99  (applied);  Qregory  vs.  Clabrough's  Ex- 
ecutors, 129  Cal.  476,  479,  62  Pac  Rep.  72  (ap- 
plied); Frazler  vs.  Murphy,  133  Cal.  91,  96,  96, 
98,  66  Pac.  Rep.  326  (construed). 

2.  Same— 2.  Probate  Act  §  188.— Ellis  vs.  Pol- 
hemus,  27  Cal.  360,  366  (referred  to);  Bank  of 
Stockton  vs.  Howland,  42  Cal.  129.  132,  184 
(applied);  Estate  of  Page,  50  Cal.  40,  42  (ap- 
plied). 

As  to  abatement  of  aorTlTal  of  aettoM,  see 
ante  8  885  and  note. 

A«  to  effect  of  Jndanneat  asaliuit  exeeator, 
see  post  9  1604  and  note. 

As  to  anbatltiitloii  of  personal  representathre 
or  snccesaor  of  party  to  action,  see  ante  S  885 
and  note. 

A«  to  what  contracts  and  canaes  of  action 
•vrvlTe,  see  Janln  vs.  Browne,  59  Cal.  37,  43. 

8.  ABATEMENT — ^Failvre  to  present  dalm  fls 
matter  of — Pleadlnir. — Failure  to  present  claim 
is  mere  matter  of  abatement  In  action  pending: 
asainst  deceased  at  time  of  his  death,  and  must 
be  pleaded.  The  objection  cannot  be  made  for 
first  time  on  appeal  that  were  It  promptly 
made  it  mlgrht  be  possible  for  plaintiffs  to  have 
dismissed    their    suit    and    brought    another. — 
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Bemmerly  vs.  Woodward,  124  Cal.  668,  674,  67 
Pac.  Rep.  561. 

4.  APPBAL — Death  pendlms — Non-preaenta- 
tlOB  off  elalm. — Function  of  appellate  court  is 
to  review  action  of  inferior  court  In  renderiner 
Judgment  or  in  making  order  from  which  ap- 
peal Is  taken.  If  judgment  is  affirmed,  such 
affirmation  is  as  of  date  at  which  It  was  ren- 
dered. If  it  is  reversed,  case  stands  as  if  no 
Judgment  had  been  rendered  by  inferior  court. 
It  is  therefore  manifest  that  error  on  part  of 
inferior  court  cannot  be  predicated  by  reason 
of  any  matter  occurring  subsequent  to  rendi- 
tion of  Judgment,  and  It  is  equally  evident  that 
It  would  be  irrelevant  for  appellate  court  to 
entertain  any  evidence  of  such  subsequent  mat- 
ters. Therefore,  where  defendant  has  died 
pending  appeal,  cause  will  not  be  remanded  to 
superior  court  upon  ground  that  Judgment  can- 
not be  enforced  because  no  claim  was  presented 
against  estate.  Upon  death  of  defendant  power 
of  court  rendering  Judgment  to  enforce  it  by 
execution  terminated,  and  Judgment  creditor 
was  remitted  for  its  collection  to  probate  Juris- 
diction of  court  having  charge  of  administra- 
tion of  debtor's  estate,  and  to  that  court  repre- 
sentative must  present  any  defense  there  may 
be  to  its  payment  out  of  assets  of  estate- 
People's  Home  Sav.  Bank  vs.  Sadler,  1  Cal.  App. 
189,  193,  194,  81  Pac.  Rep.  1029. 

B.  APPEL/LRANCE  OF  RBPRESBNTATTVIS, 
EFFESCT  OF--Foreclo«ore  suit.— Action  to  fore- 
close mortgage  does  not  abate  by  death  of 
defendant,  and  can  be  prosecuted  against  per- 
son appointed  as  personal  representative,  same 
as  if  original  defendant  had  not  died,  and  ap- 
pearance by  such  personal  representative  with- 
in three  years  after  commencement  of  action, 
obviates  necessity  of  any  service  of  summons. 
By  such  appearance  court  acquires  Jurisdiction 
same  as  if  summons  had  been  personally 
served,  and  when  this  Jurisdiction  is  acquired 
within  three  years  after  commencement  of  ac- 
tion, no  rights  of  the  estate  or  of  persons  in- 
terested therein  are  waived  by  such  appear- 
ance.— ^Union  Sav.  Bank  vs.  Barrett,  132  CaL 
463,  466.  64  Pao.  Rep.  718,  1071. 

6.  CONSTRUCTION — ^Wtaen  claim  neeeasary* 

—This  section  simply  means  that  when  an  ac- 
tion is  pending  against  decedent  at  time  of  his 
death,  plaintiff  is  not  relieved  from  duty  of 
presenting  for  allowance  claim  upon  which  it 
is  based,  when  claim  is  of  that  character  that 
ha  would  hava  been  required  to  make  such 
presentation  in  order  to  preserve  its  validity 
as  claim  against  estate,  if  such  action  had  not 
been  brought  in  lifetime  of  decedent. — Hlbernla 
Sav.  A  Jm  Soc.  vs.  Wackenreuder,  99  Cal.  603, 
607,  84  Pac.  Rep.  219;  Frazier  vs.  Murphy,  133 
Cal.  91,  96,  66  Pac.  Rep.  826. 

7.  DBBD   OF  TRUST — Money  secured   by* — 

This  section  does  not  apply  to  demand  for 
money  secured  by  deed  of  trust,  as  presentation 
of  claim  is  not  necessary  In  order  to  enforce 
trust.— More  vs.  Calkins,  96  Cal.  435,  438,  30 
Paa  Rep.  688. 

&  DEFAULT  JUDGMENT  VACATED  ON 
APPBAIi. — ^Presentation  of  claim  is  required  in 
action  where  Judgment  by  default  was  recov- 
ered against  decedent,  an  execution  issued 
thereon,  and  levy  made.     Thereafter  decedent 


died  and  his  administrator,  substituted  as  de- 
fendant, moved  court  to  vacate  default,  and  on 
denial  thereof  appealed,  obtaining  reversal  of 
order.  On  trial  of  action  nonsuit  was  properly 
granted  for  failure  of  proof  of  presentation  of 
claim  within  time  limited,  although  such  time 
had  expired  before  coming  down  of  the  remit- 
titur. Estate  of  Page,  50  Cal.  40;  Brennan  vs. 
Brennan,  66  Cal.  617,  4  Pac.  Rep.  661,  are  dis- 
tinguished in  that  they  attempted  to  resist  in 
probate  court  payment  of  final  Judgment  of 
court  of  general  Jurisdiction.  In  neither  of 
those  cases  had  non-presentation  of  claim  been 
advanced  In  trial  court,  and  both  then  resolved 
themselves  into  a  question  of  collateral  attack 
in  probate  court  upon  final  Judgments  rendered 
in  courts  of  competent  and  general  Jurisdiction. 
— ^Vermont  M.  Co.  vs.  Black,  123  Cal.  21,  22,  66 
Pac  Rep.  699.  See  Falkner  vs.  Hendy,  107  Cal. 
49,  40  Pac.  Rep.  21,  886. 

9.  EVIDENCE  ESSENTIAL.— Effect  of  pro- 
vision that  no  recovery  shall  be  had  unless 
proof  be  made  of  presentation  required,  plainly 
is  that  although  due  presentation  of  claim  be 
not  denied,  still  it  must  be  proven,  and  takes 
matter  out  of  usual  rule  of  pleading  to  be 
proven  when  denied,  but  not  when  admitted, 
and  therefore  there  can  be  no  Judgment  with- 
out such  proof  in  any  action  pending  at  death 
of  defendant,  wiiere  supplemental  complaint 
necessarily  alleges  presentation  of  claim 
against  estate. — Derby  vs.  Jackman,  89  Cal.  1, 
4,  26  Pac.  Rep.  610.  | 

10.  Judgment.^ — In  action  pending  at  death 
of  defendant  in  which  his  executors  were  sub- 
stituted, it  is  error  to  enter  Judgment  against 
them  in  absence  of  any  proof  that  claim  upon 
cause  of  action  in  suit  was  presented. — Frazier 
vs.  Murphy,  133  Cal.  91,  96,  65  Pac.  Rep.  326. 
See  Falkner  vs.  Hendy,  107  Cal.  49.  40  Pac.  Rep. 
21,  386;  Derby  vs.  Jackman,  89  Cal.  1,  26  Pac. 
Rep.  610. 

11.  Proof  of  presentation  of  claim  Is  not  fact 
essential  to  validity  of  Judgment  where  no 
issue  has  been  made  upon  that  question,  but 
failure  to  make  such  proof  is  ground  of  re- 
versal when  objection  is  made  in  trial  court 
and  exception  is  properly  preserved. — Falkner 
vs.  Hendy,  107  Cal.  49,  63,  40  Pac.  Rep.  21, 
386. 

12.  FORECLOSURE  OF  MORTGAGE  — 
IValTer  of  recourse  to  other  property. — Action 
to  foreclose  mortgage  pending  at  death  of 
mortgager  may  be  prosecuted  to  Judgrment  as 
against  substituted  administrator  without  pres- 
entation of  claim  where  conditions  imposed  by 
S  1600  ante  are  complied  with  in  supplemental 
complaint.— Hibernia  Sav.  &  L.  Soc.  vs.  Wack- 
enreuder,  99  Cal.  603,  607,  84  Pac.  Rep.  219. 

13.  FORM  AND  CHARACTER  OF  CLAIM— 
Sufflclency  of. — Presentation  of  claim  stated  to 
be  "an  interest  in  property  and  estate  held  by 
said  deceased  at  time  of  his  death,  in  his  own 
name,  and  in  name  of  a  corpor- 
ation of  State  of  California,  of  estimated  value 
of  $466,000,"  is  not  sufficient  In  an  action  pend- 
ing on  claim  for  money  Judgment  against  de- 
ceased, founded  upon  alleged  indebtedness  of 
him  to  plaintiff,  and  character  of  claim  as  pre- 
sented Is  not  changed  by  statement  therein 
that  claim  is  "being  litigated  in  an  action"  be- 
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tween   parties. — ^Faulkner  vg.   Hendy,    128   Cal. 
467,  469.  66  Pac.  Rep.  99. 

14.  HOaiBSTEAD — ^ActloB  to  foredoae  ntort* 
ffttse  ia  barred  by  fatlore  to  preaeai  elalm. — Ac- 
tion to  foreclose  mortgrasre  on  homestead,  pend- 
ing at  death  of  mortsagor,  is  barred  by  failure 
to  present  claim,  and  fact  that  notice  of  pen- 
dency of  action  had  been  filed  is  immaterial.^* 
Bolllngrer  vs.  Manning,  79  Cal.  7,  10,  21  Paa 
Rep.   376. 

16.  JOINT  ACTION— Claim  mmrt  be  presented 
as  against  deceased  defendant.  —  In  action 
against  several  makers  of  joint  note  where  one 
of  obligors  dies  after  answer  and  his  adminis- 
trator is  substituted  and  action  continued, 
proof  of  presentation  of  claim  against  estate  of 
deceased  must  be  made  before  judgment  can  be 
entered  against  administrator,  but  want  of 
such  proof  does  not  invalidate  judgment  against 
other  defendants. — Bank  of  Stockton  vs.  How- 
land,  42  Cal.  129,  181,  182. 

16.  SnnrlTal  of— Judgment* — ^Whether  action 
against  several  joint  obligors  can,  after  death 
of  one  of  them,  proceed  to  Judgment  against 
survivors  and  executor  or  administrator  of  de- 
ceased, or  whether  such  action  should  abate  as 
to  deceased  and  proceed  as  against  survivors 
only,  not  decided.  But  If  action  can  proceed  at 
all  it  is  obvious  there  must  be  several  judg- 
ments, one  against  survivors  payable  de  bonis 
propriis  and  another  against  the  adminis- 
trator or  executor  payable  de  bonis  tes- 
tatoris  in  due  course  of  administration. 
There  cannot  be  joint  judgment  against  all  de- 
fendants.—Bank  of  Stockton  vs.  Howland,  42 
Cal.  129,  133. 

17.  JUDGMENT  ENTERED  AFTER  DEATH 
of  defendant  and  substitution  of  his  representa- 
tive, payable  in  due  course  of  administration, 
upon  verdict  rendered  before  death,  need  not 
be  presented  as  claim  against  estate. — ^Estate  of 
Page,  50  Cal.  40,  48. 

18.  KNOWLEDGE  OF  DEATH— Delay  In  ad- 
ministration.— Litigants  must  know,  at  their 
peril,  of  death  of  adversary.  Negligence  cannot 
be  attributed  to  dead,  and  also  heirs  may  some- 
times lose  by  failure  to  have  administration 
properly  made.  Those  having  claims  against 
estate  acquire  no  rights  by  delay,  except  ex- 
tension of  time  to  collect  demands. — Falkner  vs. 
Hendy,  107  Cal.  49,  53,  40  Pac.  Rep.  21,  886. 

le.  NECESSITY  OF  PRESENTATION  OF 
CliAIM^ — Ho  recovery  can  be  bad  in  action 
against  executor  unless  claim  be  duly  presented 
and  this  rule  applied  equally  to  action  com- 
menced against  an  executor  and  one  pending  at 
death  of  his  testator. — Estate  of  Page,  50  CaL 
40,  42. 

20.  PARTNERSHIP— Deceased  as  aole  num- 
ber.— In  action  against  H.  &  Co.,  where  answer 
shows  that  defendant  was  H.  alone,  doing  busi- 
ness as  H.  &  Co.,  and  trial  proceeded  upon  that 
theory,  executors  of  H.  substituted  after  his 
death  represent  only  him  Individually  and  are 
not  representatives  of  any  partnership.  If  ac- 
tion was  to  proceed  on  theory  that  partnership 
existed,  survivors  of  partnership  alone  could 


close  its  affairs,  and  they  should  hare  been 
brought  in  as  defendants,  and  execators  not 
made  parties  at  all.  Bui  if  it  was  not  a 
partnership,  but  merely  another  designation  tar 
H.,  then  it  was  necessary  to  substitute  his  ex- 
ecutors, and  the  case  narrowed  itself  to  an 
action  against  executors  representing  H.  do- 
ceased,  in  which  presentation  of  claim  was 
required  by  statute  before  any  judgment  could 
be  entered. — Frailer  vs.  Murphy,  188  Cal.  91,  ••• 
65  Pac  Rep.  826. . 

ai.     PliAINTIFF  BCUST  PRBSBNT  CLAIM*— 

In  action  pending  at  death  of  defendant  claim 
presented  by  one  other  than  plaintiff  for  de- 
mand aued  on,  showing  in  body  of  claim  that  it 
had  been  assigned  to  claimant,  is  not  sufficient 
to  maintain  the  action,  and  fact  that  claim  was 
verified  by  plaintiff  "for  reason  that  he  is  bet- 
ter informed  as  to  facts  concerning  claim,'* 
than  claimant,  does  not  change  character  of 
claim  as  one  of  claimant  and  not  of  plaintiff.— 
Faulkner  vs.  Hendy,  128  CaL  467,  469.  66  Pac 
Rep.  99. 

22.  PLEADING — ^Denial  of  allegation  that 
duly  verllled  clalat  was  presented  contained  in 
answer  of  administrator  is  sufficient  to  raise 
issue  and  defeat  motion  for  judgment  on  plead- 
ings.—Derby  vs.  Jackman,  89  Cal.  1,  4,  26  Pac 
Rep.  610. 

28.     PRACTICE  —  Snpplemental    complaint* — 

The  proper  practice  Is  to  file  supplemental  com- 
plaint alleging  death  of  defendant  and  due 
presentation  of  claim. — Falkner  vs.  Hendy,  107 
Cal.  49,  62,  40  Pac  Rep.  21,  886. 


24.  SECTION  1486  ANTE— Has  no  appUen- 
tlon  wtacco  aetion  was  pending  when  claim  was 
presented.  All  that  is  required  by  plaintiff 
in  such  case  is  simply  to  present  his  claim. 
There  is  no  provision  requiring  action  to  be 
revived  within  any  definite  period.— Gregory  vs. 
Clabrough's  Executors,  129  CaL  475,  477,  62 
Pac.  Rep.  72. 

25.  SUPPLEHENTAI*    OOHPLAINT— statute 

of  limitations. — ^Action  to  foreclose  mortgage 
does  not  abate  by  death  of  defendant,  and  where 
in  such  action  administrator  is  substituted  and 
aupplementai  complaint  is  filed,  making  waiver 
provided  for  in  1 1500  ante,  statute  of  limita- 
tions does  not  run  up  to  filing  of  supplemental 
complaint,  cause  of  action  not  being  changed 
thereby.— Hlbemia  Sav.  A  H  Soc  vs.  Wacken- 
reuder,  99  CaL  608,  507,  84  Pac  Rep.  219. 

29.     TIBIB  OF  MAKING  OBJECTION— Motlffa 

for  new  trlal«-^bJection  that  no  proof  of  pres- 
entation of  claim  was  made  cannot  be  urged 
for  first  time  on  motion  for  new  trial  or  on  ap- 
peaL  Purpose  of  this  rule  Is  to  give  claimant 
opportunity  of  supplying  requisite  pleading  or 
proof  as  case  may  require  (per  Rhodes,  J.), 
dissenting  on  this  point  in  concurring  opinion, 
—Bank  of  Stockton  vs.  Howland,  48  Cal.  129, 184. 

27.  Appeal, — The  point  that  th«re  was  np 
proof  of  presentation  of  claim  in  action  In 
which  administrator  has  been  substituted  comee 
too  late  when  made  for  first  time  In  appellate 
court.— Drake  vs.  Foster,  68  CaL  225,  227. 


§  1503.    ALLOWANCE  OF  CLAIM  IN  PABT.    Wheneyer  any  «laim  is  presented 
to  an  executor  or  administrator,  or  to  a  judge,  and  lie  is  willing  to  allow  the  same 
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in  part,  he  must  stftte  in  his  indorsement  the  amount  he  is  willing  to  allow.  If  the 
creditor  refuse  to  accept  the  amount  allowed  in  satisfaction  of  his  claim,  he  shall 
recover  no  costs  in  any  action  therefor  brought  against  the  executor  or  administra- 
tor, unless  he  recover  a  greater  amount  than  that  offered  to  be  allowed. 

Hittoiy:  Eoaeted  Mai«h  11,  1878,  re-enactment  of  S  139  Probate  Act; 
amended  April  16, 1880,  Code  Amdto.  1880  (C.  C.  P,  pt.),  p.  91;  bj  Code  Commis- 
■ioD,  Aet  Mareh  8, 1901,  State,  and  Amdte.  1900-1|  pi  217,  act  held  unconstitutional, 
tee  hiatory^  S  5  ante. 


1.  AFPUnSDy  GITBD^  OONSTHUBU, 
nnEUUBD  TO»  etc — 1.  Cod«  ■•etlon.— Walkerly 
Ts.  Bacon,  85  Cal.  187,  142»  24  Pae.  Rep.  688 
(cited);  Consolidated  Nat  Bank  vb.  Hayes,  112 
CaL  79,  88,  44  Pac  Rep.  489  (referred  to). 

a.  Same— &  Probate  Aet  |  IM^— Gray  m.  Pal* 
mer,  9  CaL  616,  686  (referred  to);  Fallon  m, 
Butler,  21  CaL  84,  81  (referred  to). 


Aa  te  eoflta  emmmot  be  aUowed  If  plalatUi  faiU 
to  recover  greater  amovatt  thaa  that  for  vrhleh 
&timn4mMkt  ofleEs  to  allow  Jadsnent,  see  ante 

I  997  and  note. 

Aa  to  preoeatatloii  of  etalat  la  aeCtoa  to  fore- 
elooo  mortffave  peadlnv  at  death  of  defendaat, 

see  ante  1 1475  and  note  par.  24. 


§  1604.  EFFECT  OF  JUDGMENT  AGAINST  EXEOUTOB.  A  judgment  ren- 
dered against  an  executor  or  administrator,  upon  any  claim  for  money  against  the 
estate  of  his  testator  or  intestate,  only  establishes  the  claim  in  the  same  manner 
as  if  it  had  been  allowed  by  the  executor  or  administrator  and  the  judge ;  and  the 
judgment  must  be  that  the  executor  or  administrator  pay,  in  due  course  of  admin- 
istration, the  amount  ascertained  to  be  due.  A  certified  transcript  of  the  original 
docket  of  the  judgment  must  be  filed  among  the  papers  of  the  estate  in  court.  No 
execution  must  issue  upon  such  judgment,  nor  shall  it  create  any  lien  upon  the  prop- 
erty of  the  estate^  or  give  to  the  judgment  creditor  any  priority  of  payment. 

HMory:  Enaeted  Mareh  11,  1S72,  substantial  re-enaetment  of  §  140  Probate 
Aet;  amended  April  16,  1880,  Gode  Amdts.  1880  (C.  C.  P.  pt.)^  p.  91;  bj  Ck>de 
Commission,  Aet  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  217,  act  held 
tmeonstitntioDal,  see  history,  (  5  ante. 


1,  2.  Applied,  eited,  construed,  referred  ta 
8.  Aifirmanee  of  judgment  against  adminis- 
trator or  executor. 

4.  Amendment  maj  be  made. 

5.  Appeal — ^Modification  on — ^Finality. 

6.  Same — Form. 

7.  Character  of  judgment — Same  as  allowed 

8.  Same — Heir  may  contest. 

9.  Claim  allowed  after  suit — Costs  only  can 

be  recovered. 

10.  Deceased     administrator — Settlement     ot 

account  and  judgment  in  equity. 

11.  Same — Form  of. 

12.  Default  judgment  may  be  taken. 

13.  Discharge  of  ezecutor--Judgment  after  is 

void. 

14.  Effect  of  judgment — ^Not  merger. 

15.  Same— Rank  of  claim  not  determined. 

16.  Equitable  Hen — Foreclosure  of. 

17.  Execution — Exclusive  provision. 

18.  Foreclosure — Sale  under  Probate  Aet. 

19.  Form  of  judgment. 
20,21.  Same — Amendment  of. 

22.  Same — ^Modification  of. 

23.  Interest — How  computed. 

24,25.  Interest   must   be   allowed   on   approved 
claim  from  date  of  approval. 

26.  Joint  judgment  against  administrator. 

27.  Modified  judgment  against  executor  need 

not  be  presented. 
t8w  Personal  judgment  against  ezeentor  not 
ptnoHted. 


29,30.  Semoved     executor  —  Judgment     against 
does  not  bind  estate. 
81.  Tinae   within  which   transcript   of  judg- 
ment must  be  filed. 

1.  APPUraD,  CITED,  CONSTRUED,  RE- 
FEBRBD  TO,  eto.^l«  Code  sectioB. — ^Drake  vs. 
Foater,  62  CaL  226,  227  (applied);  Chaquette  vs. 
Ortet.  60  CaL  694,  600  (applied);  Estate  of 
Brennan,  66  (3al.  617,  618»  4  Pac.  Rep.  661 
(cited);  Estate  of  Olvera,  70  CaL  184,  186,  11 
Pac  Rep.  624  (applied);  Estate  of  Glenn,  74 
Cal.  667,  16  Pac  Rep.  396  (applied) ;  McLean  vs. 
Crow,  88  C^aL  644,  647,  26  Pac  Rep.  696  (ap- 
plied); Estate  of  Kennedy,  93  CaL  16,  17,  28 
Pac.  Rep.  839  (applied);  Estate  of  More,  121  Gal. 
636,  688,  64  Pac  Rep.  148  (referred  to);  Vance 
vs.  Smith,  124  CaL  219,  222,  66  Pac.  Rep.  1031 
(applied);  Vance  vs.  Smith,  132  CaL  610,  611. 
64  Pac.  Rep.  1078  (applied);  Moore  vs.  Russell, 
138  Cal.  297,  801,  66  Pac  Rep.  624  (referred  to): 
Estate  of  Wiley,  138  CaL  801,  804,  306,  306,  71 
Pac  Rep.  441  (applied);  Hall  vs.  Cayot,  141  Cal. 
18,  16,  74  Pac  Rep.  299  (construed);  Davis  vs. 
Lamb  (CaL  Dec  21,  1893),  86  Pac  Rep.  806 
(applied). 

2.  Hime  H  Probata  Aet  1 140.r*Falkner  vs. 
Folsom's  Ex.,  6  Cal.  412»  418  (referred  to); 
Belloc  vs.  Rogers,  9  CaL  138,  127  (construed); 
Chase  vs.  Swain,  9  CaL  180,  136  (applied); 
Myers  vs.  Mott,  29  Cal.  359.  863,  866,  868,  373.  89 
Am.  Dec  49  (referred  to);  Raoouillat  vs.  San- 
sevaln,    32    CaL    376,    897    (applied);    Rice   vs. 
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Inskeep,  34  Cal.  224»  226  (referred  to);  Ournee 
vs.  Maloney,  38  Cal.  86,  87  (referred  to);  Hunt 
vs.  Lioucks,  38  Cal.  872,  378  (referred  to);  Estate 
of  Schroeder,  46  Cal.  304,  816,  817  (referred  to). 

As  to  Judgment — Crenerally,  see  ante  S  677  et 
aeq.  and  notes. 

Same — Effect  of  avainst  estate  In  favor  of 
administrator. — See  post  S  1610  and  note. 

Same — Manner   of  fflvlnv  and  entering. — See 

ante  §  664  et  seq.  and  notes. 

Same — Upon  fallnre  to  ansiirer. — See  ante 
S  685  et  seq.  and  notes. 

As  to  Judgment  liens  In  veneraly  see  ante 
S  671  and  note. 

8.  AFFIRMANCB  OF  JITDOIHBNT  AGAINST 
ADMINISTRATOR  OR  BXKCUTOR,  of  which 
transcript  has  been  filed,  is  not  in  any  sense 
new  Judgment,  and  filing  of  another  transcript 
after  such  conflrmance  is  not  required. — Estate 
of  Kennedy,  93  Cal.  16,  17,  28  Pac.  Rep.  839. 

4.  AMSNDMESNT  MAY  BB  MADB.--JudS- 
meht  on  rejected  claim  may  be  amended,  by 
record,  at  any  time,  so  as  to  make  it  payable 
in  due  course  of  administration. — Estate  of 
Schroeder,  46  Cal.  304,  316. 

5.  APPEAL  —  Modification      on— Finality.— 

Judgement  against  administrator  must  be  made 
payable  in  due  course  of  administration,  and 
when  Judgment  is  modified  on  appeal  so  as  to 
make  it  so  payable,  it  is  final  adjudication  of 
rights  of  parties,  and  lower  court  is  without 
Jurisdiction  to  make  any  further  Judgment  or 
order  in  case. — Vance  vs.  Smith,  132  CaL  610, 
511,  64  Pac.  Rep.  1078. 

6.  Form— Judgment  against  executor  or  ad- 
ministrator not  in  form  payable  in  due  course 
of  administration  will  be  modified  to  conform 
to  this  section.— Moore  vs.  Russell,  188  Cal.  297, 
301,  65  Pac.  Rep.  624. 

7.  CHARACTER  OF  JUDGMENT— Same  as 
alloived  claim. — Judgment  against  administra- 
tor stands  on  no  better  footing  than  an 
allowed  claim.  Section  140  ante  expressly  de- 
clares them  to  be  of  same  effect  and  same  rules 
apply  to  both.  On  application  for  sale  of  real 
estate  heir  or  devisee  may  go  behind  an  allowed 
claim  or  Judgment  against  administrator  and 
show  same  is  not  Justly  due  from  estate,  but 
allowance  of  claim  or  Judgment  Is  prima  facie 
evidence  of  indebtedness  and  must  be  over- 
come by  contestant  upon  whom  burden  of 
proof  is  cast— Beckett  vs.  Selover,  7  CaL  216. 
229;  Estate  of  Schroeder,  46  Cal.  804,  318. 

8.  Heir  may  contests— Judgment  on  rejected 
claim  only  establishes  claim  In  same  manner 
as  if  it  had  been  allowed  by  administrator  or 
executor  and  Judge,  and  such  Judgment  is  no 
more  effectual  as  an  estoppel  than  an  allow- 
ance of  claim  would  be,  for  It  can  be  contested 
by  heirs  on  settlement  of  account  In  same 
manner  as  claim  allowed  by  executor  or  ad- 
ministrator and  Judge  can  be  contested. — Es- 
tate of  Glenn,  74  Cal.  667,  668,  16  Pac.  Rep.  896; 
Hall  vs.  Cayot,  141  CaL  18,  16,  74  Pac  Rep.  899; 
Finley  vs.  Carothers,  9  Tex.  617. 

9.  CLAIM  AliliOWBD  AFTER  SUIT.— ^osts 
only  can  bo  awarded  as  Judgment  where  claim- 
ant elects  to  consider  claim  rejected  under 
8  1496  ante,  where  claim  is  allowed  after  com- 


mencement  of  suit. — Hall  vs.   Cayot,   141   Cal. 
13,  16,  74  Pac.  Rep.  299. 

10.  DECEASED  ADBUNISTBATORr-Settle- 
ment  of  account  and  Judgment  In  eanlty. — ^There 
is  no  provision  of  law  providing  for  settlement 
of  accounts  of  an  administrator  who  dies  be- 
fore rendering  his  account  and  because  of  such 
absence  right  and  duty  to  compel  and  malse 
such  accounting  belongs  to  court  of  equity. 
Decree  In  such  case  does  not  within  provisions 
of  5  1694  post,  but  so  far  at  least  as  enforce- 
ment of  payment  It  directs  against  estate  of 
deceased  administrator  it  is  to  be  regarded  in 
light  of  decree  of  probate  court  settling  ac- 
count and  directing  payment  of  amount  found 
due.  The  e<iulty  court  having  taken  place  of 
probate  court  for  purpose  of  settling  account 
takes  place  of  that  court  also  for  purpose  of 
directing  payment  out  of  estate  of  deceased 
administrator  of  amount  found  due  from  it. — 
Chaquette  vs.  Ortet,  60  Cal.  694,  600. 

11«  Form  of. — Judgment  for  accountin^r 
against  estate  of  deceased  executor  must  be 
made  payable  in  due  course  of  administration. 
—Vance  vs.  Smith,  124  CaL  219,  222,  66  Pac. 
Rep.   1031. 


12.  DBFAUIiT  JUDGMENT  MAT 
TAKEN  against  administrator  same  as  against 
any  other  party.  The  law  requires  that  he  be 
served  with  process,  but  provides  no  means  of 
compelling  him  to  answer. — Chase  va  Swain,  9 
CaL  180,  136. 


18.  DISCHARGE  OF  EXECUTOR— ^ndfrnent 
after  Is  void. — ^After  final  settlement  of  estate 
and  discharge  executor  or  administrator  is  to 
estate  functus  officio.  Is  as  completely  separ- 
ated from  estate  as  If  he  was  dead,  and  there- 
fore decree  of  foreclosure  of  mortgage  as 
against  him  in  an  action  commenced  after  his 
discharge  is  nuliity.—Willls  vs.  Farley,  24  CaL 
491,  602. 

14.  EFFECT   OF   JUDGMENT— Not   merger. 

— "So"  difference  is  perceivable  between  allow- 
ance of  claim  on  Judgment  and  Judgment  on 
suit  brought  after  its  rejection,  which  Judg- 
ment merely  establishes  claim  same  as  if  it 
had  been  allowed.  By  such  Judgment  creditor 
does  not  lose  any  lien  or  right  which  he  had 
'by  original  Judgment,  nor  does  original  Judg- 
ment to  that  extent  merge  into  Judgment  on 
claim.  Certainly  administrator  cannot  by  re- 
jecting claim  and  compelling  creditor  to  estab- 
lish it  by  suit  take  from  latter  any  right  that 
would  have  attached  to  claim  had  It  been 
allowed  without  suit.— Estate  of  Wiley,  188 
CaL  301,  806,  71  Pac.  Rep.  441. 

15.  Raalc  of  dalnt  not  detennlned. — Judg- 
ment against  administrator  has  only  effect  of 
claim  duly  allowed  against  estate  to  be  paid 
In  due  course  of  administration,  and  cannot 
give  creditor  any  further  rights,  and  therefore 
in  action  on  claim  presented  by  physician  for 
attendance  on  deceased,  question  whether  ser- 
vices were  rendered  during  last  illness,  so  as 
to  make  claim  entitled  to  rank  as  preferred 
claim,  is  immaterial.— McLean  vs.  Crow,  88 
Cal.  644,  647,  26  Pac.  Rep.  696. 

le.     EQUITABLE     lilBN— Foroeiosvre     oC— 

Executor  occupies  same  position  as  decedent. 
Thus  where  decedent  has  delivered  unindorsed 
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certificate  of  stock  as  security  for  note,  cred- 
itor is  entitled  to  enforce  sale  in  action  upon 
rejected  claim  against  executor,  as  equity, 
where  rights  of  third  parties  have  not  inter- 
vened, will  deem  an  imperfect  attempt  to  ap- 
propriate specific  property  to  discharge  of  par- 
ticular debt  as  specific  (equitable)  lien  upon 
property  intended  to  be  appropriated.— Hall  vs. 
Cayot,  141  Cal.  13,  16,  74  Pac.  Rep.  299. 

n,  EIXECUTION— Bxclnsire  provision.— Au- 
thority to  allow  execution  of  Judgments  for  re- 
covery of  specific  real  or  personal  property 
negatives  right  to  any  other  kind  of  execution, 
and  when  considered  in  connection  with  pro- 
visions of  Probate  Act  treating  Judgments  as 
claims  against  estate  forbids  execution  on 
Judgments  in  all  other  cases. — Myers  vs.  Mott, 
29  Cal.  359,  868. 

18.  FORESCLOSURB — ^Sale  under  Probate  Act. 

—Section  148  of  Probate  Act  applied  to  all 
sales  except  in  case  where  execution  wa6 
actually  levied  prior  to  death  of  Judgment 
debtor  and  no  exception  was  made  in  favor  of 
sales  under  foreclosure*  of  mortgage.  But 
where  an  action  to  foreclose  was  pending  at 
time  of  death,  district  court  having  acquired 
Jurisdiction  for  purposes  of  foreclosure,  has, 
under  well-recognized  rule  of  equity,  right  to 
give  full  relief,  and  for  that  purpose  to  decree 
and  execute  sale  of  mortgaged  premises.  By 
this,  however,  it  is  not  meant  to  decide  that 
if  claim  on  mortgage  bo  allowed  by  the  ad- 
ministrator and  probate  Judge,  plaintiff  could 
still  go  into  equity  court  for  order  of  tfale. — 
Belloc  vs.  Rogers,  9  Cal.  123,  127. 

1ft.  FORM  OF  JUDGMENT.— Judgment  in 
action  on  rejected  claim  should  first  ascertain 
the  amount  due  and  adjudge  same  valid  claim 
against  estate  and  then  provide  that  it  be  paid 
in  due  course  of  administration.  No  execution 
on  Judgment  can  be  awarded. — Rice  vs.  Inskeep, 
34  CaL  224,   226. 

aoi  Amendment  of^— While  Judgment  that 
plaintiff  "do  have  and  recover  against  .  .  . 
as  executor  of  last  will  of  .  .  .  deceased," 
etc.,  may  be-  of  same  legal  effect  as  form  pre- 
scribed by  statute,  and  while  plaintiff  may  not 
under  law  be  authorized  to  enforce  such  Judg- 
ment against  property  of  executor  It  should, 
in  order  to  avoid  any  doubt,  be  corrected  by 
adding  at  end,  "and  it  is  ordered  and  adjudged 
that  said  .  •  .  executor  pay  such  sums  in 
due  course  of  administration." — ^RacouiUat  vs. 
Sansevain.  88  Cal.  876,  897. 

81.  Judgment  in  action  on  promissory  note 
made  by  deceased  should  be  agrainst  adminis- 
trator, payable  in  due  course  of  administra- 
tion, and  not  against  administrator  personally. 
Where  such  appears  from  record  Judgment  may 
be  amended  by  motion  in  trial  court,  or  be 
modified  by  appellate  court.— Davis  vs.  Lamb 
(Cal.  Dea  21,  1898).  85  Pao.  Rep.  806. 

2S.  Modlflentlon  of. — Form  of  Judgment 
against  defendant,  "as  executor  of  the  last  will 
of  .  .  .  deceased,**  Is  improper  and  should 
be  modified  by  adding  words,  "payable  in  due 
course  of  admlnlstratios."— Drake  ts.  Foster, 
88  CaL  88S,  227. 

S8.  HfTBDEUBST— How  eomystcdir-^nly  effect 
ef  Judgment  on  rejected  claim  on  Judgment  is 


recognition  of  claim  as  debt  of  estate,  and 
same  rule  as  to  interest  applies  as  applies  to 
any  other  claim.  Interest  should  not i  be  com- 
pounded, that  is,  interest  should  be  allowed 
only  on  original  amount  of  Judgment  from  its 
date.— Quivey  vs.  Hall,  19  Cal.  97,  101. 

M.  INTBREST  MUST  BB  ALLOIVXSD  ON 
APPROVED  CLAIM  FROM  DATES  OF  AP- 
PROVAL! by  Judge,  as  under  this  section, 
which  is  same  as  §  140  of  former  Probate  Act, 
it  ranks  same  as  Judgment. — Estate  of  Glenn, 
74  Cal.  667,  668,  16  Pac.  Rep.  396.  See  Pico  vs. 
Stevens,  18  Cal.  877,  888;  Deck's  Estate  vs. 
Gherke,  6  Cal.  666,  667,  669;  Beckett  vs.  Selover. 
7  Cal.  216,  289;  Estate  of  Hidden,  28  Gal.  868; 
Estate  of  McKinley,  49  Cal.  152;  Estate  of 
Olivera,  70  Cal.  184,  11  Pac.  Rep.  624. 

26.  Interest  Is  allowed  on  claim  from  date 
of  its  approval,  notwithstanding  debt  for  which 
the  claim  was  made  did  not  bear  interest. — 
Estate  of  Olivera,  70  CaL  184,  186,  11  Pac.  Rep. 
624. 

26.  JOINT  JUDOMBNT  AGAINST  ADMIN- 
ISTRATOR.— At  common  law  there  could  not 
be  Joint  Judgment,  even  on  Joint  demand,  against 
executor  or  administrator  of  deceased  obligor 
and  surviving  obligors,  for  reason  that  as  to 
former  Judgment  must  be  payable  de  bonis 
testatoris  and  as  to  latter  de  bonis  propriis 
This  rule  has  not  been  changed  in  this  state; 
on  the  contrary,  whole  system  of  our  probate 
law  provides  for  administration  of  estates 
through  instrumentality  of  probate  courts 
which  ascertain  and  direct  order  in  which 
debts  are  to  be  paid,  giving  priority  to  such 
as  are  by  law  entitled  to  it.  It  has  been  held 
many  times  that  ofllce  of  Judgment  against 
an  administrator  is  to  establish  claim  as  debt 
of  estate  to  be  paid  in  due  course  of  adminis- 
tration.— Bank  of  Stockton  vs.  Rowland,  42  Cal. 
129,  182.  e 

97.  MODIFIED  JUDGBinNT  AGAINST  AN 
BXBCUTOR    NBBD    NOT    BB    PRBSBNTBD.— 

Judgment  in  action  pending  at  death  In  which 
executor  was  substituted  prior  to  Judgment 
need  not  be  presented  as  claim  against  estate, 
as  it  is  one  against  executor,  to  be  paid  in 
due  course  of  administration.  Filing  of  certi- 
fied copy  of  original-  docket  among  papers  of 
estate  is  sufficient. — Estate  of  Brennan,  65  Cal. 
617,  618,  4  Pac.  Rep.  661. 

as.  PBRSONAL  JUDGMENT  AGAINST  BX- 
E2CUTOR     NOT     PBRMITBD.— Suggestion      of 

death  of  defendant,  substitution  of  his  admin- 
istrator, and  continuance  of  action  against  him 
subjects  proceeding  to  such  rules  of  Probate 
Act  as  are  applicable  to  collection  of  claims 
against  estates  of  deceased  persons  and  liabil- 
ity of  administrator  must  be  measured  by  that 
act.  There  is  no  provision  of  act  subjecting 
administrator  to  Judgment  in  personam  upon 
sole  ground  that  estate  is  indebted  to  plaintiff. 
This  point  is  settled  by  9  140  ante.  That  sec- 
tion is  mandatory  and  specifies  only  form  of 
Judgment  that  may  be  rendered  against  an 
administrator  on  claim  against  estate.— Myers 
vs.  Mott,  29  Cal.  859,  868,  89  Am.  Dec.  49. 

90.  RBMOVKD  BXBCUTOR  —  Judgment 
nirainst  does  not  bind  estate. — Judgment  to 
reach  estate  must  be  rendered  against  party 
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entitled  to  represent  It,  and  muet  also  be  for 
sum  of  money  to  be  levied  on  goods  and  estate 
of  deoeaaed,  in  hands  of  defendant  administra- 
tor to  be  administered,  and*  therefore,  judg- 
ment 80  as  to  bind  estate  cannot  be  rendered 
against  an  administrator  who  has  been  sus- 
pended or  removed. — ^More  vs.  More,  127  Cal. 
4eo,  461,  59  Pao.  Rep.  828. 

80.  Where  executor  or  administrator  is  re- 
moved from  his  trust,  he  ceases  to  have  any 
connection  with  estate,  no  Judgment  relating 


to  its  affairs  can  be  rendered  against  him. — 
Wiggins  vs.  Plumer,  81  N.  H.  251;  National 
Bank  of  Troy  vs.  Stanton,  116  Mass.  485;  Estate 
of  Dunham,  8  Ohio  C.  C.  168. 

SI,  TIME  WITHIN  WHICH  TRANSCRIPT 
or  JUDGMBNT  MUST  BB  FILBD  Is  not  stated. 
While  It  Is  true  It  Is  provided  that  allouved 
claims  must  be  filed  within  thirty  days  pro- 
vision U  directory  merely  and  no  penalty  la 
attached  to  a  failure  to  do  so. — Estate  of 
Schroeder,  46  Cal.  804,  815. 


§  1605.  EXECUTION  NOT  TO  ISSUE  AFTEB  DEATH.  When  any  judgment 
has  been  rendered  for  or  against  the  testator,  intestate  in  his  lifetime,  no  execu- 
tion shall  issue  thereon  after  his  death,  except  as  provided  in  section  six  hundred 
and*  eighty-six.  A  judgment  against  the  decedent  for  the  recovery  of  money  mxist 
be  presented  to  the  executor  or  administrator  like  any  other  claim. 

IF  ONE  IS  LEVIED  THE  PB0PEBT7  MAT  BE  SOLD.  If  execution  is  actu- 
ally levied  upon  any  property  of  the  decedent  before  his  death,  the  same  may  be 
sold  for  the  satisfaction  thereof;  and  the  officer  making  thir^aale  must  an^iOMfti-  io 
the  executor  or  administrator  for  any  surplus  in  his  hands.  A  judgment  cred- 
itor having  a  judgment  which  was  rendered  against  the  testator  or  intestate  in 
his  lifetime,  may  redeem  any  real  estate  of  the  decedent  from  any  sale  under  fore- 
closure or  execution,  in  like  manner  and  with  like  effect  as  if  the  judgment  debtor 
were  still  living. 

HIttory:  Enacted  March  11,  1872,  substantia]  re-enaetment  of  §  lil  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  638,  S  43;  amended  March  28,  1874. 
Code  Amdts.  1873-4,  p.  414;  hj  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  218,  act  held  unconstitutional,  see  history^  S  5  ante. 


1, 2.  Applied,  cited,  construed,  referred  to. 
3.  Affidavit  that  claim  is  due,  etc— Not  re- 
quired, when. 
4, 6.  Attachment  cannot  be  enforced. 
^.  Effect  of   the  allowance   of  the  claim  on 
judgment. 

7.  Execution— EaohisiYe  provision. 

8.  Homestead — lievj  of  execution  creates  no 

lien. 

9.  Judgment  entered  after  death  of  defendant. 

10.  Judgment  lien  not  destroyed. 

11.  Mo£fied  judgment  against  axeeutor  need 

not  be  presented. 

12.  Sale — Enjoined  after  levy  of  exBSntlon  may 

be  made  after  death. 

13.  Statute  of  limitations  on  judgment — ^Death 

stops  the  running. 


1.  APPLIBD,  CITBD,  OONSTRIJIBD, 
PBRRBD  TO,  etc — !•  Go4e  seetloB. — ^Estate  of 
Brennan,  66  CaL  517,  519,  4  Paa  Rep.  661 
(cited);  Sanders  vs.  Russell,  86  CaL  119,  121, 
122,  24  Pao.  Rep.  862  (construed):  Vermont  M. 
Co.  vs.  Superior  Court,  99  Cal.  579,  588,  84  Pao. 
Rep.  326  (applied);  Morton  vs.  Adams,  134  Cal. 
229,  230,  78  Am.  St.  Rep.  40,  56  Pao.  Rep.  1088 
(construed):  Hlbemla  Sar.  &  Ia  Boa  rs.  Lon- 
don &  L.  F.  Ins.  Co^  188  Cal.  267,  269,  71  Pac 
Rep.  384  (referred  to);  Bstate  of  Wiley,  1^8 
Cal.  801,  804,  806,  806,  71  Pao.  Rep.  441  (cited). 

a.    Sane— S.  Probate    Aet    1 141.— Belloc    ts. 
Roffers,  9  Cal.  128,  127   (referred  to);  QulTey 
YS.  HalU  19  Oal.  97.  190   (appUed);  Oullertoni 
▼a  SCead,  21  CaL  96»  99  (applied);  Myers  vs.| 
Mott   29  CaL  868^  878»  89  Ans.  Dee^   49   (eon«| 


strued) ;  Bairley  ru.  Ward,  87  Cal.  121,  148  (ra« 
f erred  to);  Hunt  rs.  Loucks,  88  Cal.  872.  278 
(referred  to);  Bstate  of  Crosby,  55  CaL  674, 
879  (referred  to). 

5.  AFFIDAVIT  THAT  OliAIM  IS  DUB,  etc— 
Not  required  when  claim  in  judgment. — Culler- 
ton  vs.  Mead,  22  Cal.  95,  100. 

4.  ATTACHMBNT  CANNOT  BB  BNFORCBD. 

— ^Where  attachment  has  been  levied,  if  de- 
fendant die  before  judgment  and  action  be 
continued  as  agrainst  his  representative,  court 
rendering  Judgnient  has  no  power  to  direct 
sale  of  attached  property  to  satisfy  Judgrment. 
— ^Bank  of  Stockton  vs.  Howland,  42  CaL  129, 
133.  See  Myers  vs.  Mott,  29  Cal.  369,  89  Am. 
Dec.  49. 

6.  Death  of  defendant  destroys  lien  of  at- 
tachment and  where  administrator  has  been 
substituted  and  action  continued  Judgment  can- 
not be  rendered  for  sale  of  attached  property 
and  application  of  proceeds  to  payment  of 
judgment.  Right  of  attachment  is  merely  an 
auxiliary  to  action  which  legislature  may  give, 
withhold,  or  limit  at  pleasure  without  impair- 
ing any  substantial  right  of  either  party,  and 
plaintiff  oannot  claim  It  as  matter  of  right  as 
something  necessarily  growing  out  of  or  con- 
nected with  his  contract  as  he  may  the  benefit 
of  an  action  to  reoorer  his  debt.  Ho  mode  for 
sale  of  attached  property  other  than  by  exeon- 
tlon  Is  provided  and  eourt  eannot  order  such 
sale  in  absence  of  any  statutory  provision 
therefor  (per  SlkafUr.  J.).— Myevs  ▼••  Mott.  29 
Cal.  8&K  MB,  806,  89  Am.  Dee.  49. 


( 
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«.  KFFECTT  OF  ALIiOWANCB  OF  CliAIM 
OBT  JUDGMENT  is  not  to  so  xnsrire  the  judg- 
ment in  the  allowance  as  to  destroy  the  lien 
thereof. — Morton  vs.  Adams,  124  Cah  229,  281, 
71  Am.  St.  Rep.  58,  66  Pae.  Rep.  1088. 

T.  EXBCUnojf  —  Blzdnslve  proTlaloBif — ^Au- 
thority to  allow  execution  of  Judgrments  for 
recovery  of  specific  real  or  personal  property 
negatives  right  to  execution  of  any  other  kind 
of  Judgment— Myers  vs.  Mott,  29  CaL  869,  869, 
89  Am.  Dec.  49. 

8.  HOMBSTBAI^— Levy  of  SKeeatlon  creates 
He  Uem. — Property  impressed  with  character  of 
homestead,  no  matter  what  its  value,  is  ex- 
empt from  seisure  and  forced  sale.  I^evy  of 
execution  creates  no  lien  but  simply  founda- 
tion for  proceedings  under  Civil  Code  for  ascer- 
tainment of  value.  et&  Therefore  Judgment 
against  widow  and  levy  of  execution  on  home- 
stead set  apart  to  her  creates  no  liens  upon 
property  so  as  to  entitle  creditor  to  proceed 
under  this  section  directly  to  sale. — Sanders  vs. 
Russell,  86  CaL  119,  121,  24  Pac  Rep.  852. 

S.  JlTDGMBlf T  BNTVRISD  AFTB&  DBATH 
OF  DEUEi'ESNDANT  and  Substitution  of  his  repre- 
sentative, payable  in  due  course  of  administra- 
tion, upon  verdlot  rendered  before  death,  need 
not  be  presented  as  claim  against  estate. — 
Estate  of  Page,  60  Cal.  40,  48. 

!•.  jrUDOMESlfT  lilBN  NOT  DBSTmomBI^* 
CoBstrvetlon  of  section^— Construction  of  vari- 
ous provisions  of  code  upon  subject  and  con- 
current provisions  of  former  general  practice 
and  probate  acts  leaves  no  doubt  of  intention 
not  to  extinguish  lien  of  Judgment  upon  death 
of  Judgment  debtor.  The  only  apparent  uncer- 
tainty arises  from  fact  that  Judgment  is  re- 
quired to  be  paid  by  executor  or  administrator 
in  course  of  administration,  and  is  not  enforce- 
able by  execution.  But  this  provision  Is  not 
inconsistent  with  continuance  of  lien,  and 
within  provision  itself  lies  quasi  recognition 
of  lien  in  ranking  it  with  recognised  lien  of 
mortgage.  To  look  at  oonsequences  of  any 
other  conclusion  is  to  find  additional  conflnna- 
tlon  for  that  conclusion.  If  Judgment  debtor 
oould  transfer  bis  property  and  then  die,  leav- 
ing to  his  creditor  barren  remedy  of  claim 
against  depleted  estate.  Judgment  liens  which 
have  been  so  muoh  favored  by  law  would  'lose 


nearly  all  their  value.  Nor  is  this  construction 
affected  by  fact  that  neither  In  {1600  ante  nor 
any  other  section  is  provision  made  for  en- 
forcing Judgment  lien. — ^Morton  vs.  Adams,  124 
Cal.  229,  281,  78  Am.  St.  Rep.  40,  66  Pac.  Rep. 
1088. 

U.  MODIFIED  JimOMBNT  AGAINST  ESX- 
SCVTOR  NBBD  NOT  BB  PIUS SESNTBD.— Where 

defendant  dies  after  Judgment,  pending  motion 
for  new  trial,  upon  which  executor,  having  been 
substituted,  appears  and  procures  modification 
of  Judgment,  presentation  of  such  modified 
Judgment  as  claim  against  estate  is  not  re- 
quired, same  being  in  effect  Judgrment  against 
executor,  and  payable  only  In  due  course  of 
administration. — Estate  of  Brennan,  66  Cal.  617, 
516,  4  Paa  Rep.  661. 

IX  SAJLES— Bnjolned  after  levy  of  ezeevtlmi 
may  be  auide  after  death* — -Where  execution  is 
actually  levied,  but  sale  restrained  by  court 
la  Insolveney  proceedings  against  debtor,  after 
which  debtor  dies,  sheriff  may  sell  property, 
accounting  to  administrator  for  any  balance 
that  may  rem84ii,  as  insolvency  proceedings  and 
all  orders  made  therein  were  abated  by  death, 
and  execution  having  been  actually  levied, 
creditor  is  entitled  to  enforce  his  iudgment.-^ 
Vermont  M.  Co.  vs.  Superior  Court,  99  Cal.  679, 
582,  84  Pac.  Rep.  826. 

Ig.  fiTATUTD  OF  lilMITATIOBrS  ON  JVDG- 
BIENT— Death  stops  maalng.— Running  of  stat- 
ute of  ^Imitations  on  Judgment  rendered  in  life- 
time of  deceased  is  stopped  by  death.  The 
theory  of  statute  of  limitations  is  that  claimant 
may  sue  or  prosecute  his  action,  and  that  if 
he  fail  to  do  so  It  is  his  own  default,  but  upon 
and  after  death  of  debtor  right  of  aotion  has 
ceased.  Presentation  of  claim  against  estate 
of  deceased  has  been  substituted  for  suit  and 
allowance  by  administrator  places  it  among  the 
recognized  debts  of  estate  and  gives  it  same 
effect  as  Judgment.  If  claim  be  rejected  right 
to  sue  does  not  come  from  existence  of  claim 
and  its  non-payment,  but  from  refusal  of  ad- 
ministrator to  recognize  it  as  Just  claim  against 
estate.  The  right  of  action  therefore  does  not 
accrue  until  after  presentation  and  rejection  of 
claim  and  claimant  is  not  bound  to  present  it 
until  after  publication  of  notice  to  creditors.— 
Qulvey  vs.  Hall,  19  CaL  97,  100. 


S 1606.  WHAT  JUDGKENT  IB  NOT  A  LIEN  ON  BEAL  PB0PEBT7  OF 
ESTATE.  A  judgment  rendered  against  a  decedent,  dying  after  verdict  or  de- 
cision on  an  issue  of  fact,  but  before  judgment  is  rendered  thereon,  is  not  a  lien 
on  the  real  properly  of  the  decedent,  but  is  payable  in  due  course  of  administration. 

History:    SnaoM  March  11^  1872. 


1.  Applied,  ehedy  eonstmed,  referred  to. 

2.  Claim  not  necessaiy. 

3.  New  trial — Time  to  move  for. 

4.  Practice— In  case  of  verdict  bat  bo  entry. 

5.  Judgment  lien. 

1.  ATVUSSD,  GITBD,  OONSTRUXSDy  BBU 
FERRBD  TO,  etc.  In:  Morton  vs.  Adams,  124 
Cal.  22f,  280,  71  Am.  8t  Rep.  5S,  S6  Pao.  Rep. 
1038  (referred  to). 

1.  CliAIM  NOT  NBCBSSARTi^-Judgrment  en- 
tered after  death  of  party  on  Terdlct  or  decision 
C.  C.  P.— 125 


rendered  In  his  lifetime  does  not  require  pres- 
entation as  claim  aflrainet  estate.  Such  judg- 
ment should  he  entered  agralnst  decedent  by 
name,  and  effect  of  it  Is  same  as  if  It  had  been 
entered  prior  to  his  death,  except  that  it  cannot 
be  made  to  oharse  estate  with  Hen  having 
priority  of  payment,  and  Is  payable  only  in  due 
course  of  administration,  and  belns  so  payable 
no  purpose  would  be  served  by  presentation  of 
^It  as  claim.— Estate  of  Paire,  60  Cal.  40,  48. 

a.     WBSW   TRIAD— TImo   to    move   for.— It    is 
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probable  that  in  action  where  defendant  dies 
after  verdict  but  before  entry  of  Judsrment,  and 
judgment  la  entered  after  his  death,  tipie  to 
move  for  new  trial  would  not  commence  to  run 
until  tubttitution  of  personal  representative 
be  made.— Estate  of  Page,  50  Cal.  40,  42. 

4.  PRACTICES — In  case  where  verdict  l«  ren- 
dered but  no  formal  entry  of  Judgment  has  been 
made  prior  to  death  of  defendant,  statute  does 
not  contemplate  any  substitution  of  personal 
representative  prior  to  entry  of  Judgment. 
Proper  practice  Is  to  direct  entry  of  Judgment 
and  then  to  suspend  all  further  proceedings  in 
cause  until   executor  or  administrator  be  apr 


pointed,  qualified*  and  substituted  tn  action.— 
Estate  of  Page,  60  Cal.  40.  42. 

S.     JIJDOMBNT  lilBN—BIEeet   of   presenting 

claim.— Allowance  of  claim  against  estate  based 
upon  Judgment  which  Is  a  lien  on  certain  prop- 
erty, has  not  effect  of  merging  Judgment  into 
allowed  claim,  and  destroy  lien  of  Judgment 
over  all  property  of  debtor,  whether  subject  of 
administration  or  not  Such  proposition  is  en- 
tirely without  support  in  any  of  decided  cases. 
—Hardin  vs.  Melton,  28  S.  C.  38,  4  S.  K  Rep. 
806.  9  Id.  423. 

As  to  entry  of  Judgment  where  plaintiff  dies 
after  verdict,  see  ante  8  669  and  note. 


§1507.  MAY  BEFEB  DOUBTFUL  CLAIMS.  EFFECT  OF  BEFEBEE'S  AL- 
LOWANCE  OB  BEJECTION.  If  the  executor  or  administrator  doubts  the 
correctness  of  any  claim  presented  to  him,  he  may  enter  into  an  agreement,  in 
writing,  with  the  claimant,  to  refer  the  matter  in  controversy  to  some  disinter- 
ested person,  to  be  approved  by  the  superior  court,  or  a  judge  thereof.  Upon  filing 
the  agreement  and  approval  of  such  court  or  judge,  in  the  office  of  the  clerk  of 
the  court  for  the  county  in  which  the  letters  testamentary  or  of  administration 
were  granted,  the  clerk  must  enter  a  minute  of  the  order  referring  the  matter 
in  controversy  to  the  person  so  selected,  or,  if  the  parties  consent,  a  reference 
may  be  had  in  the  court;  and  the  report  of  the  referee,  if  confinned,  establishes 
or  rejects  the  claim  the  same  as  if  it  had  been  allowed  or  rejected  by  the  executor 
or  administrator  and  judge. 

HiBtory:  Enacted  March  11,  1872,  re-enactment  of  81^2  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  638,  §44;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  0.  P.  pt.),  p.  91;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  218,  act  held  unconstitutional,  see  history,  (  5  ante. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Consent — ^Reference  in  court. 

3.  Construction — ^Practice — Findings — Judgment. 


1.  APPLIBD,  CITBD,  CONSTRUBSD,  RB- 
FBRRBD  TO,  etc.— Hall  vs.  Superior  Court,  69 
Cal.  79,  80,  10  Pac.  Hep.  257  (applied);  Lee  Sack 
Sam  V8.  Gray,  104  Cal.  248,  246.  88  Pac.  Rep.  86 
(construed). 

As  to  referenoMi  and  trials  by  referees,  see 
ante  S  688  et  seq.  and  notes. 

a.  CONSKNT— Referenee  In  eonrt«— Reference 
of  claim  may  be  had  in  court,  if  parties 
thereto  consent. — Hall  vs.  Superior  Court,  69 
Cal.  79,  80,  10  Pac.  Rep.  267. 

S.  CONSTRUCTION  OF  9BCTION— Praetlce 
— ^Flndlnffs — Jndsrment. — It  follows  from  this 
section  that  referee  should  not  only  report  in 
wrltlnff  but  should  find  facts  upon  which  court 


is  thereafter  to  pronounce  Judsrment  By  no 
other  means  can  court  be  Informed  so  as  to 
act  intelligently  in  matter.  There  is  no  pro- 
vision for  waiviner  flndinss  of  referee,  and 
fact  that  judere  himself  acted  as  referee  is 
immaterial,  as  when  actlnar  in  that  capacity, 
as  in  law.  when  so  actinir  he  is  an.  entirely 
distinct  person  from  Judge  of  court  Finding 
that  evidence  is  insufficient  to  establish  valid- 
ity of  claim  or  to  authorise  same  to  be  al- 
lowed or  approved  is  fatally  defective,  as 
from  It  court  cannot  say  whether  claim  as 
presented  was,  in  point  of  law,  one  that  should 
have  been  allowed  or  rejected  by  administra- 
tor, and  such  flndinir  will  not  support  order 
approving  report  of  referee  and  Judgment  that 
plaintiff  take  nothing  and  awarding  costs 
against  him. — ^Lee  Sack  Sam  vs.  Oray,  104  CaL 
248,  846,  88  Pac  Rep.  86. 


§  1608.    TRIAL  BT  REFEREE,  HOW  CONFIRMED  AND  TIB  EFFECT.    The 

referee  must  hear  and  determine  the  matter,  and  make  his  report  thereon  to  the 
court  in  which  his  appointment  is  entered.  The  same  proceeding  shall  be  had  in 
all  respects,  and  the  referee  shall  have  the  same  powers,  be  entitled  to  the  same  com- 
pensation and  subject  to  the  same  control,  as  in  other  cases  of  reference.  The  court 
may  remove  the  referee,  appoint  another  in  his  place,  set  aside  or  confirm  his  re- 
port, and  adjudge  costs,  as  in  actions  against  executors  or  administrators,  and  the 
judgment  of  the  court  thereon  shall  be  as  valid  and  effectual,  in  all  respects,  as  if 
the  same  had  been  rendered  in  a  suit  commenced  by  ordinary  process. 

History:     Enacted  March  11,  1872,  re-enactment  of   §  143   Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  639,  §  45. 


nt.  XI,  eh.  VI.] 


LIABILITY    OF    BXBCUTOR,    ETC.— CLAIM    OF 


(1887)     }§  1CS09, 1510 


Applied^  elied,  eonstraedy  referred  io»  etc., 
in:  Lee  Sack  Sam  vs.  Gray,  104  Cal.  243,  246. 
247,  88  Pac.  Rep.  85   (construed). 


As  to  eoBstmetloB  of  thim  seetlon,  see  ante 
S  1507  and  note. 

As  to  referenee,  see  ante  SS  638-645  and 
cotes. 


§  1609.  LIABILITY  OF  EXEOUTOB,  ETC.,  FOB  COSTS.  When  a  judgment  is 
recovered,  with  costs,  against  any  executor  or  administrator,  he  shall  be  individu- 
ally liable  for  such  costs,  but  they  must  be  allowed  him  in  his  administration  ac- 
counts, unless  it  appears  that  the  suit  or  proceeding  in  which  the  costs  were  taxed 
was  prosecuted  or  defended  without  just  cause. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  144  Probate  Act; 
repealed  by  Ck>de  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1| 
p.  218,  act  held  unconstitutional,  see  hiatory,  §  5  ante. 


1.  Applied,  cited,  eonstmed,  referred  to. 
8.  Conflict  of  sections. 


1.  APPIilED,  CITED,  CONSTRUED,  RE- 
FBRIUBD  TO,  etc..  In:  Henry  vs.  Superior 
Court,  98  Cal.  569,  572,  29  Pac.  Rep.  280  (re- 
ferred to);  Reay  vs.  Butler,  99  Cal.  477,  479, 
S9  Pac.  Rep.  11S4  (referred  to);  Stevens  vs. 
San  Francisco  &  N.  P.  R.  Co.,  108  Cal.  262, 
262,  87  Pac  Rep.  146  (construed);  Reay  vs. 
Heaselton,  128  CaL  886,  887,  888,  60  Pac  Rep. 
977    (olted). 

As  to  eo«ts — ^Affalnst  exeenton  and  admin* 
latrntwrsy  see  ante  S 1081. 

Soic — In  actloB  by  or  avaliurt  admlnlatrator 
er  CKeentor. — See  ante  8  1081. 


Same — Ib  veneral^ — See  ante  9 1021  et  seq. 
and  notes. 

Same — Im  probate  proeeedlnsa. — See  post 
81720   and   note. 

Same — Same — ^Betnv  ta  discretion  of  eonrt 
and  execution  therefor. — See  post  9 1720  and 
note. 

2.  CONFLICT  OF  SECTIONSr-ZThis  section 
and  8  1089  ante  are  not  necessarily  confllctlnsr* 
When  properly  construed  each  may  have  full 
force  and  effect.  When  Judgment  does  not 
provide  that  costs  be  payable  in  due  course 
of  administration  executor  is  personally  liable 
and  execution  may  issue  afiralnst  him. — Stevens 
vs.  San  Francisco  &  N.  P.  R.  Co.,  108  Cal.  262, 
268,   87  Pac  Rep.   146. 


§  1510.  CLAIMS  OF  EXEOUTOB,  ETC.,  AGAINST  ESTATE.  If  the  executor 
or  administrator  is  a  creditor  of  the  decedent,  his  claim  duly  authenticated  by 
afiSdavit  must  be  presented  for  allowance  or  rejection  to  a  judge  of  the  superior 
court,  and  its  allowance  by  the  judge  is  sufficient  evidence  of  its  correctness,  and 
must  be  paid  as  other  claims  in  due  course  of  administration.  If,  however,  the 
judge  reject  the  claim,  action  thereon  may  be  had  against  the  estate  by  the  claim- 
ant, and  summons  must  be  served  upon  the  judge,  who  may  appoint  an  attorney^, 
at  the  expense  of  the  estate,  to  defend  the  action.  If  the  claimant  recover  no  judg- 
ment, he  must  pay  all  costs,  including  defendant's  reasonable  attorney's  fees,  to  be? 
fixed  by  the  court. 

Hiatory:  Enacted  March  11,  1872,  substantial  re^naetment  of  9  1^  Probate 
Aet  as  amended  February  1,  1872,  Stats.  1871-2,  p.  62;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.).  p.  92;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  218,  aet  held  unconstitutional,  see  history,  S  6  ante. 


1|8.  Applied,  dted,  eonstrued,  referred  tow 

3.  Attorney's  fees — How  fixed. 

4.  Administrator  as  surety  of  deceased. 
6.  Equitable  owner  of  claim. 

6.  Judpoient  in  favor  of  administrator— Char- 

acter and  effect  of. 

7.  Money  of  estate  on  hand  is  not  offset. 

1.  AFFUnSD,  CITBD,  COIVSTRUBD,  RB- 
FBRRED  TO,  etc. — 1.  C<»de  eeetlon. — Estate  of 
McCausland,  52  Cal.  668,  677  (referred  to); 
Estate  of  Hill,  67  Cal.  238,  244,  7  Pac  Rep. 
664  (applied);  Painter  vs.  Estate  of  Painter, 
78  CaL  626,  626,  627,  21  Pac.  Rep.  488  (applied); 
Estate  of  Hildebrandt,  92  Cal.  488,  486,  28  Pac. 
Rep.  486  (applied);  Estate  of  More,  121  Cal. 
685,  687,  688.  64  Pac.  Rep.  148  (construed); 
Belna  vs.  Selna,  125  Cal.  367,  361,  78  Am.  St. 
Rep.  47,  58  Pac  Rep.  16   (cited). 


a.    Same— S.   Probate    Aet    8 14B.— Fallon    vs. 
Butler,  21  Cal.  24,  81  (referred  to). 
Aa  to  dalm,  see  ante  S  1498  and  note. 

S.  ATTORNBT'S  FBBS— How  Sxed.  — Item 
Of  attorney's  fees  shobld  not  be  included  in 
cost  bill,  as  court  and  not  party  or  attorney 
must  fix  that.  It  is  proper  to  apply  to  same 
court  that  tries  case  and  allows  costs  to  fix 
attorney's  fees  after  final  Juderment.  Allow- 
ance may  be  made  for  servioes  rendered  in 
appellate  court  as  well  as  for  those  rendered 
in  trial  court. — Painter  vs.  Estate  of  Painter, 
78  Cal.   626,   627,  21  Pac.   Rep.   488. 

4.  ADMINISTRATOR  AS  SURSTT  OF  DB- 
CBASEU>.  —  The  administrator  belnff  one  of 
sureties  on  bond  of  his  intestate  is  incom- 
petent to  act  upon  claim  presented  against 
estate  by  such  sureties  for  any  reimbursement 
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IPt.IIL 


on  account  of  judgrment  rendered  agralnst  them. 
—Estate  of  Hill,  67  Cal.  238,  244,  7  Pac.  Rep. 
664. 

5.  B^UITABLB  OWNER  OF  CLAIM.  ~ 
Where  executor  is  equitable  owner  of  claim 
agralnst  estate  of  his  testator,  it  Is  proper  that 
claim  be  presented  for  allowance  to  judge  of 
probate  department,  rather  than  that  claim  be 
presented  to  executor  by  holder  of  legal  title. 
—Estate  of  Crosby,   66   Cal.   674,   678. 

6.  JUDGMENT  IN  FAVOR  OF  ADSaNIS- 
TRATOR — CbaraeCer  and  effect  of. — Judgment 
against  estate  in  favor  of  administrator  has 
under  this  section  the  same  force  and  effect  as 
Judgrment  recovered  under  9  1604  ante.  It  es- 
tablishes claim  as  if  it  had  been  allowed  by 
Judge,  and  is  prima  facie  evidence  of  its  cor- 
rectness. The  Judgment  is,  however,  subject 
to  be  afterwards  contested  by  any  person  in- 


terested in  estate,  in  same  manner  and  to  same 
extent  as  other  allowed  claims  might  be  con- 
tested. But  In  all  such  cases,  burden  Is  upon 
party  contesting  to  show  that  claim  was  not 
properly  allowed. — Estate  of  More,  121  Cal.  686, 
638,  64  Pac.  Rep.  148. 

7.  MONEY  OF  ESTATE  IN  HAND  19  NOT 
OFFSET,  —  Executor  must  present  his  claim 
as  provided  by  this  section  or  same  is  waived 
as  in  other  cases,  and  such  presentation  is  not 
excused  by  fact  that  executor  had  in  his  hands 
moneys  of  estate  in  excess  of  amount  ot  his 
claim,  nor  was  it  for  that  reason  impossible 
for  him  to  make  required  verification  if  there 
were  no  offsets  to  claim,  moneys  in  his  hands 
being  held  in  his  representative  capacity  were 
in  no  sense  an  offset  to  claim  or  debt  due  him 
as    an    individual. — Estate    of   Hildebrandt,    i3 


Cal.   438,   436,   28   Paa  Hep.   486. 

§  1511.  EXEOUTOB  NEGLEOnNG  TO  GIVE  NOTIOE  TO  OEEDITOBS,  TO 
BE  REMOVED.  If  an  executor  or  administrator  neglects,  for  two  months  after 
his  appointment  to  give  notice  to  creditors,  as  prescribed  by  this  chapter,  the 
court  must  revoke  his  letters,  and  appoint  some  other  person  in  his  stead,  equally 
or  the  next  in  order  entitled  to  the  appointment. 

HiBtory:     Enacted  March  11,  1872,  re-«naetment,  with  additions,  of  §  146  Pro- 
bate Act. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Appeal— Abuse  of  discretion  must  be  shown. 

3.  Same — Does  not  staj  execution. 

4.  Construction  of  section. 

1.  APPLIBD,  CITBU>,  CONSTRUBD,  RBS- 
FBRRS3D  TO,  etc.,  in:  Estate  of  Atwood,  127 
CaL  427,  429,  69  Pac.  Rep.  770  (construed). 

Am  to  appeals  1b  probate  atattesa,  see  ante 
I  963  and  note. 

As  to  remotral  and  aaapeMaloa  of  cxeentor 
or  admlnlatrator,  see  ante  1 1486  et  seq.  and 
notes. 

t.  APPBAIi — Alivae  of  dlsevetloa  mnat  be 
aliowa^— Appellate  court  will  not  interfere 
with  power  to  suspend  or  remove  executor  or 
administrator  unless  grross  abuse  of  discretion 
be  shown.— Deck's  Bstate  vs.  Oberke,  6  Cal. 
666»  669. 

8.  Does  B<»t  star  execvtloa. — ^Appeal  from 
order  suspending  or  removing  administrator 
does  not  suspend  operation  of  order,  and  pend- 
ing appeal  he  is  suspended,  and  it  Is  within 


power  of  court  to  appoint  special  adminis- 
trator to  act  during  period  of  suspension,  and 
during  such  time  administrator  can  exercise 
no  powers  and  perform  no  duties  as  such. — 
More  vs.  More,  127  CaL  460,  462,  69  Pac  Rep. 
823. 

4.  CONSTRUCTION  OF  8BCTION  —  Bstate 
set  apart  to  frldow. — This  section  should  be 
construed  in  connection  with  1 1469  ante,  pro- 
viding that  estate  of  less  than  |1,600  in  value 
be  set  spart  to  widow,  or  to  widow  and  chil- 
dren, and  that  no  other  proceedings  be  had 
in  administration  thereof.  Notice  to  creditors 
is  proceeding  in  administration,  and  is  not 
necessary  in  case  of  estate  less  than  |1,600, 
nor  is  this  altered  by  fact  that  such  estate  has 
not  .yet  been  set  apart,  for  as  widow  Is  en- 
titled to  have  it  set  apart,  regardless  of  time 
which  might  elapse,  no  possible  good  could  be 
accomplished  by  publishing  notice  to  creditors. 
^Estate  of  Atwood,  127  Cal.  427,  429,  69  Pac 
Rep.  770. 


§  1512.    EXECUTOB  TO  BETUBN  STATEBIENT  OF  CLAIMS,     At  the  same 
time  at  which  he  is  required  to  return  his  inventory,  the  executor  or  administra- 
tor must  also  return  a  statement  of  all  claims  against  the  estate  which  have  been 
presented  to  him,  if  so  required  by  the  court,  or  a  judge  thereof,  and  from  time  to 
time  thereafter  he  must  present  a  statement  of  claims  subsequently  presented  to 
him,  if  so  required  by  the  court,  or  a  judge  thereof.    In  all  such  statements  he  must 
designate  the  names '  of  the  creditors,  the  nature  of  each  claim,  when  it  became 
due,  or  will  become  due,  and  whether  it  was  allowed  or  rejected  by  him. 
History:     Enacted   March   11,    1872,   re-enaefement   of   §  147   Probate   Act; 
amended  April  16,  1880,  Code  Amdte.  1880   (C.  C.  P.  pt.),  p.  92;  repealed  hy 
Code  Commission,  Aet  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  218,  aet  held 
unconstitutional,  see  history,  §5  ante. 

1.     APPIilBDy     CITBD,     CONSTRUED,     RB-  S.     Same  — 2,   Probate  Act  9147.  — Gray    VS. 

FBRRBD  TO,  etc.— 1.  Code  aeeUon.— Estate  Of  Palmer,   9  Cal.   616,   636    (referred  to);   Fallon 

Swain.   67   Cal.   687,  640,   8  Pac.   Rep.   497    (re-  vs.  Butler,   21  CaL   84,  82   (referred  to), 
ferred  to). 


Tit*  XI,  cb.  VI.] 
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§  1613.  PATMENT  OF  INTEBE8T-BEASIN0  CLAIMS.  If  there  be  any  debt 
of  the  decedent  bearing  interest,  whether  presented  or  not,  the  executor  or  admin* 
istrator  may,  by  order  of  the  court,  pay  the  amount  then  accumulated  and  unpaid, 
or  any  part  thereof,  at  any  time  when  there  are  sufficient  funds  properly  applicable 
thereto,  whether  said  claim  be  then  due  or  not;  and  interest  shall  thereupon  cease 
to  accrue  upon  the  amount  so  paid.  This  section  does  not  apply  to  existing  debts 
unless  the  creditor  consent  to  accept  the  amount. 

History:     Enacted  Mazch  2^  1874,  Code  Amdti.  1873-4^  p.  366. 


1.  AppHed,  eitedy  eoxutraed,  referred  to. 

2.  Gonstraetion  and  applicatioii  of  fectioiu 
3,4.  Only  section  on  subject. 

li  APPfjIBIDy  CITBSD,  CONSTRUBD,  BBS- 
FBRRBD  TO,  etc.  In:  Estate  of  Hope,  10€  CaL 
163.  155,  39  Pac.  Rep.  623  (referred  to);  Estate 
of  Spanier,  120  CaL  698,  700,  58  Pao.  Rep.  867 
(referred  tp);  Estate  of  McDouirald,  143  Cal. 
476.   488,   77   Pac   Rep.   448    (referred  to). 

Am  to  vaTmeai  of  debts  of  estate,  ffeneraUy^ 
see  post  6  1643  et  seq.  and  notes. 

a.  CONSTRUCTIOIV  AND  APPLICATION  OF 
SECTION* — ^Payment  of  principal  as  well  as 
Interest  is  contemplated.  Thia  section  is 
modification  of  general  rule  as  to  time  of 
payment  of  class  of  claims  mentioned  in  it, 
but  it  is  designed,  however,  for  benefit  of  es- 
tate and  not  for  benefit  of  creditors,  and 
affords  no  right  to  creditor  to  compel  pay- 
ment in  advance.  Order  under  this  section 
should  be  in  form  not  compulsory  but  per- 
missive only,  and  then  administrator  may  pay 
or  not  as  his  discretion  suggests  and  condition 
of  estate  warrants.  If  he  does  not  pay  claim 
he  will  be  liable  to  estate  for  interest  accru- 
ing thereafter  unless  he  can  show  his  neglect 
^  to  pay  was  based  on  sound  reason.     Creditor 


cannot  compel  Immediate  payment  of  Judg- 
ment bearing  interest,  and  so  preferred  claim, 
and  court  has  no  jurisdiction  to  compel  Imme- 
diate payment  by  an  imperative  and  man- 
datory order.-^Estate  of  Hope,  106  Cal.  163, 
165,  89  Pac  Rep.   628. 

S.     ONIilT  .  SE2CTION     ON     SITIUBCT.— With 

exception  of  interest-bearing  claims  provided 
for  In  this  section  there  can  be  no  valid  order 
for  payment  of  claim  until  after  an  order  of 
settlement  of  account  in  which  validity,  rank, 
and  amount  of  claims  and  balance  on  hand 
has  been  adjudicated.— Estate  of  MciDougald, 
148  CaL   476,   483,   77  Pac.   Rep.   448. 

4.  With  exception  of  this  section  relating 
to  certain  interest-bearing  debts,  there  is  no 
provision  of  law  which  gives  court  pqwer  to 
order  any  particular  debt  paid  prior  to  settle- 
ment of  administrator's  account,  except,  per- 
haps, under  S 1646  post,  expenses  of  funeral 
or  last  sickness,  or  family  allowance  might, 
in  certain  cases,  be  ordered  paid  before  such 
settlement.  The  code  seems  to  contemplate 
order  for  payment  of  debt  only  upon  settle- 
ment of  administrator's  account. — Bstate  of 
Spanier,  120  CaL  698,  700,  58  Pac.  Rep.  867. 


1 1614.  MANNEB  OF  GLOSmG  ESTATES  WHEN  CLAIMS  ABE  UNPAID 
AND  CLAIMANT  CANNOT  BE  FOUND.  Whenever  any  claim  has  been  presented 
to  an  executor  or  admiiiistrator,  and  to  the  court,  and  has  been  allowed  and  ax>- 
proved,  but  the  same  shall  not  have  been  paid,  and  the  estate  is  in  all  other  re- 
spects ready  to  be  closed,  if  it  be  made  to  appear  to  the  satisfaction  of  the  court  or 
judge,  by  affidavit,  or  by  testimony  taken  in  open  court,  that  the  same  cannot  be, 
and  has  not  been,  paid  because  the  claimant  cannot  be  found,  the  court  or  judge 
shall  make  an  order  fixing  the  amount  of  said  claim,  with  interest,  if  any,  and 
directing  the  executor  or  administrator  to  deposit  the  amount  with  the  county 
treasurer  of  the  county  in  which  the  estate  is  being  probated,  who  shall  give  a 
receipt  for  the  same,  and  who  shall  be  liable  upon  his  official  bond  therefor.  Such 
executor  or  administrator  shall  at  once  make  the  deposit  in  accordance  with  such 
order  of  court  and  shall  forthwith  proceed  to  close  up  and  settle  such  estate.  Upon 
the  final  settlement  of  his  accounts,  the  receipt  of  such  treasurer  shall  be  received 
as  a  proper  voucher  for  the  payment  of  such  claim,  and  shall  have  the  same  force 
and  efEeet  as  if  executed  by  such  clfliimant. 

[Deposit  in  state  treasury.]  When  the  amount  so  deposited  is  not  claimed 
within  five  years  the  court  or  judge,  upon  such  showing  by  the  affidavit  of  the 
comity  treasorer,  must  direct  the  same  to  be  deposited  in  the  state  treasury  for 
the  benefit  of  such  claimant,  or  his  legal  representative,  to  be  paid  to  him,  when- 
ever, within  five  years  after  such  deposit,  proof  to  the  satisfaction  of  the  state 
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controller  and  state  treasurer  is  produced  that  he  is  entitled  thereto.  When  so 
claimed,  the  evidence  and  the  joint  order  of  the  controller  and  treasurer  must  be 
filed  by  the  treasurer  as  his  Toucher,  and  the  amount  of  the  claim  paid  to  the 
claimant,  or  his  legal  representative,  on  filing  the  proper  receipt. 

[When  amount  of  claim  escheats  to  state.]  If  no  one  claims  the  amount,  as 
herein  provided,  the  claim  devolves  and  escheats  to  people  of  the  state  of  California 
and  shall  be  placed  by  the  state  treasurer  to  the  credit  of  the  school  fund.  This 
section  shall  be  applicable  to  any  and  all  estates  now  pending  in  which  a  decree  of 
final  ..discharge  has  not  been  granted. 

History:     Enacted  March  18,  1903,  Stats,  and  Amdts.  1903,  p.  203. 

CHAPTEB  Vn. 

OF  SAIiBS  AND  CONVEYANCES  OF  PROPBRTT  OF  DECBDBNTa 

Article  I.  Sales,  in  General,  §§  1516-1519. 

IL  Sales  of  Personal  Property,  §§  1522-1527. 

IIL  Summary  Sales  of  Mines  and  Mining  Interests,  §§  1529-1588. 

lY.  Sales  of  Beal  Estate,  Interests  Therein,  and  Confirmation  Thereof,  §S  1586-1576» 

V.  Mortgages  and  Leases  of  Beal  Estate,  S§  1577-1579. 

ARTICLE  I. 

8AL.ES    IN    GENERAI* 

§  1516.   Estate  chargeable  with  debts.  No  priority.      §  1518.    Petitions  for  orders  of  sale. 
S  1517.   No  sales  valid,  except  by  order  of  supe-     1 1519.    But  one  petition,  order,  and  sale  most  be 
rior  court.  had  when  it  is  possible  to  do  so. 

r 

§  1516.  ESTATE  OHABGEABLE  WITH  DEBTS.  NO  PBIOBITT.  AU  the  prop- 
erty  of  a  decedent  shall  be  chargeable  with  the  payment  of  the  debts  of  the 
deceased,  the  expenses  of  administration,  and  the  allowance  to  the  family,  except 
as  otherwise  provided  in  this  code,  and  in  the  Civil  Code.  And  the  said  property, 
personal  and  real,  may  be  sold  as  the  court  may  direct,  in  the  manner  prescribed 
in  this  chapter.  There  shall  be  no  priority  as  between  personal  and  real  property 
for  the  above  purposes. 

History:     Enacted  March  11,  1872,  founded  on  §  115  Probate  Act,  which  pro- 
dded priority;   amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  367. 

*1, 2.  Applied,  cited,  construed,  referred  to.  tlons) ;  Estate  of  Thayer,  142  Cal.  4SS,  456,  7« 

8.  Assets  which  pass  to  representative.  Pao.  Rep.  41  (applied  with  other  sections). 

4.  Authority  is  statutory  and  specific  a.     Same— 4L   Probate  Act  S  ll«.~Hayne8   vs. 

5.  Construction— Community  property.  Meeks,  20  Cal.  288,  813   (cited  with  other  sec- 

6.  Debts— Entire  estate,  real  and  personal,  is  tions);  Estate  of  Woodworth,  81  Cal.  596,  616 

liable.  (cited  with  other  sections). 

7.  Same — Sale   of  real  estate  for— Purpose  As   to  partnership   Intereats,   administration 

of  statute.  «pon,  etc.,   see  post  9  1686  and  note. 

8.  Same — Specific  legacy.  As  to  administrators'  sales,  see  note  t  Am.  f 

9.  Dispute   with   third   person — Jurisdiction      st.   Rep.   204. 

t/^^^v  T  A»    to    all    property    belnv    chargeable    for  | 

10, 11.  Marshaling  assets.  debts,  etc.,  see  KBRR'S  CYC,  CIV.  CODES  S  1868 

12.  Same — Common-law  rule.  and  note. 
,  ^  }l'  Same—Debts  eharged  on  real  estate.  sam«^-Order     of     appropriation.— See     post 

'H*  S®***^^'?  for  sale  IS  foundation  for  order.  §51660-1664  and  notes;  also  KBRR'S  CYC*  CIV. 

16.  Possession  of  entire  estate.  CODB  1 1869  and  note. 

1.     APPL.IBO,     CITBD,     CONSTRUBD,     RES-  As   to  eontract  for  purchase  of  real   estate, 

FB2RRISD    TO>    etc. — 1.    Code    section. — Theller  sale  of,  see  post  1 1666  et  seq.  and  notes, 

vs.    Such,    67    Cal.    447,    469    (cited    with    other  As   to  person  and   real   property — ^Belnv  ap- 

sections);  Sharp  vs.  Loupe,  120  Cal.  89,  92,  62  prepriated  without  distinction,  see  post  81668 

Pac.  Rep.  184,  686   (construed  with  other  sec-  and  note. 
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Saaie— S«ld  «■  eowrt  mmj  dtreet«--See  post 
{1517  and  note. 

As  f  sale — ^Ebceentor  or  administrator  not 
to  purchase  at,  or  ho  Intorsatod  ln»  see  post 
1 1676  and  note. 

a>     ASSBTS  WHICH  PASS   TO  lUBPRBSlBN- 

TATfTB  to  be  administered  under  proper  di- 
rection of  probate  court,  coneists  of  individual 
estate  of  decedent.— Theller  vs.  Such,  67  Cal. 
447.   459. 

4.  AUTHORITY  IS  STATUTORY  AXD  SPB- 
CIFIC. — ^Authority  of  probate  court  to  order 
■ale  of  real  property  of  intestate  la  derived 
entirely  from  statute.  It  Is  limited  and  not 
general  authority.  It  may  be  exercised  in 
certain  specially  desigrnated  casea,  and  can  be 
exercised  in  no  other. — ^Haynes  vs.  Meeks,  20 
Cal.  288,  812.  See  Townsend  vs.  Oordon,  19 
Cal.  189;  Currie  vs.  Stewart,  27  Miss.  66,  $1 
Am.  Dec.  600;  Bloom  vs.  Burdick,  1  Hill  (N.  T.) 
130.  189;  Corwin  vs.  Merritt,  8  Barb.  (N.  T.) 
841,  848. 

Si.     CONSTRUCTION — Commnnlty   property. — 

The  phrase  "of  the  property  of  a  decedent" 
in  this  section  is  equivalent  to  entire  com- 
munity property  mentioned  in  1 1402  Civil 
Code. — Sharp  vs.  Loupe.  120  Cal.  89,  92,  62  Pac. 
Rep.    184,    686. 

Mm  DBBTS. — Entire  estate,  real  and  personal. 
Is  liahlo  in  hands  of  executor  to  charge  of  all 
debts.— Estate  of  Woodworth.  81  Cal.  695.  613. 

As  to  estate  subject  to  debts,  expenses  of 
administration,  btc,  see  post  §  1668   and  note. 

7.  Sale  of  real  estate  for — ^Purpose  of 
statute. — Prominent  purpose  of  administration 
is  to  pay  debts  of  estate  from  real  and  per- 
sonal property  of  deceased.  Administrator  is 
by  law  charged  with  this  duty.  To  sell  real 
estate  to  pay  debts  is  as  plainly  step  in 
administration  as  is  sale  of  personal  property 
for  same  purpose.^->Burris  vs.  Kennedy,  ,108 
Cal.  881,  888.  41  Pac.  Rep.  468. 

8.  Spoelfle  lesaey  is  considered  as  taken  out 
of  general  personal  estate  and  exonerated 
from  payment  of  debts.  Making  of  specific 
bequests  is  regarded  as  indicating  an  inten- 
tion to  discharge  article  or  particular  portion 
of  personal  property  specifically  bequeathed 
from  debts  of  testator. — Estate  of  Woodworth, 
81  Cal.  696,  601. 

As  to  determination  of  amount  due  devisee^ 
see  post  S  1664  and  note  par.  4 ;  also  Estate  of 
Thayer.   142  Cal.   468.   456.   76  Pac.  Rep.   41. 

9.  DISPUTH  WITH  THIRD  PERSON— 
Jurisdiction  over.^ — Probate  court  has  jurisdic- 
tion to  settle  estate  of  deceased  person,  but 
has  no  power,  save  in  certain  excepted  in- 
stances, to  determine  disputes  between  heirs 
and  executors,  or  between  representatives  of 
deceased  and  third  persons. — ^Theller  vs.  Such, 
67  Cal.  447,  469. 

10.  MARSHAUNO  ASSETS.  —  Long- estab- 
lished rule  of  priority  in  marshaling  assets, 
as  between  legatees,  devisees,  and  heirs,   has 


legatee  of  personalty  and  devlseefl  of  realty; 
and  executor  is  not  authorised  to  appropriate 
rents  of  real  property  accrued  subsequent  to 
decease  of  testator  to. satisfaction  of  mortgage 
debt  in  exoneration  of  personalty.— Estate  of 
Woodworth.   31  Cal.   696.   609. 

11.  All  estate  of  testator  is  made  assets  la 
hands  of  administrator  for  payment  '  of  all 
debts  of  every  kind,  under  our  statute.  If 
necessary  for  purpose,  whether  debts  be  of 
simple  contract,  specialty  debts,  or  otherwise, 
or  whether  charged  upon  particular  estates  or 
not.  One  class  of  creditors  is  not  to  look  to 
executor  alone,  and  another  class,  in  default 
of  assets  in  hands  of  toeoutor,  is  not  obliged 
to  follow  heir,  devisee,  or  specific  legatee.— 
Estate  of  Woodworth,   81  Cal.   696,  618. 

la.  Coaunon-law  rule. — ^Under  common  law 
where  no  different  order  is  prescribed  or  in- 
dicated in  law,  as  between  executors,  devisees, 
and  heirs,  assets  of  deceased  for  purpose  of 
paying  debts  of  his  estate  will  be  marshaled, 
and  debts  paid  out  of  them,  in  the  following 
order:  First,^  the  general  personal  estate— 
that  is  to  say,  personal  estate  not  specifically 
bequeathed,  or  expressly  or  by  implication 
excepted;  secondly,  lands  expressly  devised 
for  payment  of  debts;  thirdly,  lands  descend- 
ing to  heir;  and,  fourthly,  lands  devised. — Es- 
tate of  Woodworth,  81  CaL  696,  600.  See  4 
Kent  Com.  421. 

18.  Debts  ehargcd  on  real  estate. — Order  at 
oommon  law  is  not  to  be  disturbed  by  fact 
that  lands  are  devised  subject  to  mortgage 
or  encumbrance  thereon.  The  personal  estate 
is  first  to  be  applied  and  exhausted,  even  for 
payments  of  debts  charged  upon  real  estate 
by  mortgage,  or  other  encumbrance,  if  debt 
so  charged  upon  it  was  personal  debt  of 
testator;  for  mortgage  is  regarded  as  merely 
collateral  security  for  personal  obligal^ion. 
And  when  testator  devises  lands  expressly 
subject  to  mortgage  he  is  considered  as  using 
terms  merely  as  descriptive  of  encumbered 
conditions  of  pr^perty^  and  not  for  purpose 
of  subjecting  his  devisees  to  burden. — Estate 
of   Woodworth.   81   Cal.   696.   600. 

14.  PETITION  FOR  SALE  IS  FOUNDATION 
FOR  ORDER  of  sale;  assuming  that  court  ac- 
quires Jurisdiction  originally  to  grant  admin- 
istration upon  estate. — Haynes  vs.  Meeks,  20 
Cal.   288.   812. 

16.  Proceeding  for  sale,  though  made  in 
general  course  of  administration,  is  distinct 
and  independent  proceeding,  in  nature  of  ac- 
tion of  which  petition  is  commencement,  and 
order  of  sale  is  Judgment. — Haynes  vs.  Meeks. 
supra;  Estate  of  Spriggs,  20  Cal.  121. 

15.  POSSESSION  OF  ENTIRE  ESTATE  both 
real  and  personal,  and  accruing  rents  and 
profits  of  former,  is  given  to  executor  or  ad- 
ministrator until  final  settlement  of  estate,  or 
until  estate  has  been  delivered  to  heirs  or 
devisees  by  order  of  court,  which  may  be  done 
before  final  settlement  as  provided  by  law.— 
Estate  of  Woodworth,  31  Cal.  596,   618. 


not  been  disturbed  by  our  statute  as  between 

§  1517.    NO  SALES  VALID,  EXCEPT  BY  OBDEB  OF  SUPEBIOB  OOUBT.   No 

sale  of  any  property  of  an  estate  of  a  decedent  is  valid  nnless  made  under  order 
of  the  superior  eonrt,  except  as  otherwise  provided  in  this  chapter.    All  sales  must 
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be  under  oatli  reported  to  and  confirmed  by  the  court  before  the  title  to  the 
property  sold  passes. 

History:     Enacted   March   11,   1878,   re-enactmeat  of   |  14S   PvolMte   Ast; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  a  P.  pt.),  p.  92. 


1, 2.  Applied,  cited,  construed,  referred  to. 
8.  Collateral  attack  upon  order  of  sale. 
4.  C!ommon-law  role  modiiied. 
6.  Construction —*  Applies   onlj   to   probate 
sales. 

6.  Same— Provisions  exclusive. 

7.  Debts  secured  upon  mortgage  sale  under 

foreclosure. 

8.  Direct  attack— Sale  procured  by  volunteer. 

9.  Enforcement  of  speciiic  liens  and  equi- 

table rights. 

10.  Exception  to  general  proliibitioa  asfened  in 

section. 

11.  Foreign  law — ^Presumption. 

12.  Juriscuction  in  cases  of  probate. 

13.  Nature  of  proceeding  for  sale. 

14, 15.  Personal  property  and  choses  in  action* 
16, 17.  Power  of  sale  conferred  by  wilL 

18.  Sale  by  executor  without  order. 

19.  Title  does  not  pass  by  sale. 

20.  Value  of  estate^— Collateral  attack. 

21.  Void  sale — ^Volunteer  who,  as  such  merely, 

institutes  proceedings. 

1«  APPIilBD,  CrrBD,  CONSTRURD,  RB- 
FBRRBD  TO,  etc. — 1.  Code  section. — ^Estate  Of 
Durham,  49  CaL  490,  49S  (construed  with  S  1662 
post);  Perkins  vs.  Grldley,  60  Cal.  97,  99  (con- 
strued with  §S  1562,  1661  post) ;  Dennis  vs.  Win- 
ter, 68  Cal.  16,  18  (construed);  Wiekersham  vs. 
Johnston,  104  Cal.  407,  412,  88  Pac.  Rep.  89 
(cited);  Rankin  vs.  Newman,  114  Cal.  636,  660, 
46  Pac.  Rep.  742,  84  Lb  R.  A.  266  (construed 
'  with  11661  post);  Horton  vs.  Jack,  116  Cal.  29, 
33.  46  Pac.  Rep.  920  (construed);  Estate  of 
Jack,  115  Cal.  208,  206,  46  Pac.  Rep.  1057  (cited 
with  11662  post);  Bovard  vs.  Dickenson,  181 
Cal.  162,  164,  68  Pac.  Rep.  162  (applied):  Estate 
of  Pforr,  144  Cal.  121,  126,  77  Pac.  Rep.  825 
(construed  with  8  1561  post). 

2.  Same- 2.  Probate  Aet  8 148.— Belloc  vs. 
Rosers,  9  Cal.  123,  127  (construed);  Payne  vs. 
Payne,  18  CaL  291,  80S  (construed);  White 
vs.  Moses,  21  Cal.  48,  46  (construed);  Fallon 
vs.  Butler,  21  Cal.  24,  29  (construed  with  other 
sections). 

8.  COLI4ATBRAL  ATTACK  UPON  ORDBR 
OF  SALE.— Recital  in  order  confirming  sale 
that  "the  return  of  sale  was  duly  verified  by 
aflCldavlt"  is  conclusive  as  agrainst  collateral 
attack  upon  such  order,  and  findlncr  of  fact  to 
contrary  does  not  in  any  manner  aflfect  con- 
clusiveness of  such  recital  in  decree.  As  this 
fact  is  not  Jurisdictional  one,  principle  applic- 
able to  inconcluslveness  of  statements  or  re- 
citals in  Judgments,  conferrlnfir  Jurisdiction, 
does  not  apply.— Dennis  vs.  Winter,  63  Cal.  16, 
18;  McKlnlay  vs.  Tuttle,  42  Cal.  570. 

As  to  conllnttatioii  of  sale  In  venenU,  see  post 
81 1552-1554  and  notes. 

^  COMMON-LAVir  RULB  MODIFUSD*— Title 
to  personalty  as  well  as  to  realty  vests  In 
heirs,  subject  only  to  riffht  of  executor  to  take 
possession  of  it  for  specific  purpose.  At  com- 
mon law  representative  can  sell  personal  prop- 
erty  without   restraint,   so   long   as    his   acts 


were  not  fraudulent*  but  under  code  ezeeittors 
power  to  sell  is  dependent  upon  assent  of  su- 
perior court.-— Rankin  vs«  Newman,  114  Cal.  6t6. 
660,  46  Pac.  Rep.  742,  84  L.  R.  A.  2M.  See 
Wiekersham  vs.  Johnston,  104  Cal.  407,  48  Am. 
St  Rep.  118,  88  Pac.  Rep.  89. 

5.  CONSTRICTION— lAppUee  ealy  to  pMkat» 

■alee^— Statute  declaring  that  no  sale  of  any 
property  of  an  estate  should  be  valid  unleee 
made  upon  order  of  probate  court,  applies  only 
to  sales  by  ezeouters  and  administrators.  It 
has  no  referenee  to  Judicial  sales  under  direc- 
tions of  district  court  or  to  sales  In  pursuance 
of  testamentary  authority.— Fallon  vs.  Butler, 
21  Cal.  84,  81.  See  Cowell  vs.  Buckelew,  14 
Cal.  640,  641;  Norrls  vs.  Harris,  16  CaL  886, 
256;  Payne  vs.  Payne,  18  Cal.  291,  292. 

6.  Previsions  exelvstve. — ^Lanffuage  of  thl« 
section  Is  neffatlve  and  restrictive,  general  and 
comprehensive,  and  by  It  legislature  Intended 
to  prohibit  ail  sales  of  property  belonging  to 
estates  of  deceased  persons  unless  made  under 
order  of  probate  courU— Belloc  vs.  Rogers,  9 
Cal.  128,  187. 

7.  DBBTS  SBOURRD  UPON  MORTGAOB 
8ALB     UNDRR     FORBCIjOSIJRB.— Action      of 

foreclosure  of  mortgage  lien  upon  estate  of 
decedent  and  for  sale  of  property  given  as 
security  Is  in  nature  of  proceeding  In  rem, 
where  In  Its  enforcement  money  Judgment  la 
not  sought;  but  It  is  sought  to  subject  property 
to  sale  and  application  of  proceeds  to  payment 
of  security.  Debt  secured  may  or  may  not  be 
personal  liability.  Whether  It  be  so  or  not.  It 
is  distinct  from  mortgage  lien-^Fallon  vs.  But- 
ler, 21  Cal.  24,  88. 

&  DnUDCT  ATTACK— Sale  pveeaved  by  vol- 
unteer who  has  no  Interest  In  estate  by  which 
he  fraudulently  acquires  property  of  estate  Is 
voidable,  and  attack  thereon  is  direct  attack 
on  ground  of  fraud,  even  though  court  acquires 
Jurisdiction  to  administer  upon  estate  and  to 
order  and  confirm  sale  of  property. — Bergin  vs. 
Haight,  99  Cal.  52,  56,  88  Pac.  Rep.  760. 

H.  BNFORCIBBII&NT  OF  SPBCIFIC  I<ISN8 
AND  BMIUITABIJS  RIGHTS  are  ordinary  pro- 
ceedings in  district  courts,  and  provisions  of 
this  section  are  not  applicable  to  such  Judicial 
sales.— Fallon  vs.  Butler,  21  Cal.  24,  88. 

10.  BXCBPnON  TO  GBNBRAIi  PROHIBI- 
TION NAMRD  IN  SBCTION,  i.  e.  where  an 
execution  has  been  levied  before  death  of  de- 
ceased may  be  presumed  by  only  exception 
intended.  If  lawmakers  Intended  to  set  out 
exception  to  general  rule,  they  must  be  pre- 
sumed to  have  Intended  no  other  exception  but 
the  one  specified.— Belloc  vs.  Rogers,  9  Cal.  128, 

128. 

Tkat  executor  Is  uot  permitted  generaUy  tu 
purchase  at  sales  of  property  eC  estates,  see 

post  1 1576  and  note. 

11.  FOREIGN   liAW— Presumptleu*— Law    of 

Bngland,  in  absence  of  showing  to  contrary,  WUI 
be  presumed  to  be  same  as  that  of  California 


Tit.  XI,  ch.  Vn,  airt.  I.]  JURISDICTION— 9ALB  WITHOUT  ORDER,  WHBIT. 


(1998)       11618 


witn  reference  to  authority  of  executors  to  sell 
and  transfer  notes  whloh  were  assets  of  estate, 
and  aji  to  power  of  executor  to  sell  same  only 
under  and  by  order  of  probate  court.— Wicker- 
sham  vs.  Johnston,  104  Cal.  407,  41X,  48  Am.  St 
Rep.  118,  38  Pac  Rep.  89. 

18:  JURISDICTION  ,IN  OA8B8  OF  PRO- 
BATED— Superior  courts  under  constitution  are 
given  Jurisdiction  In  all  matters  of  probate 
just  as  they  are  eriven  Jurisdiction  of  cases  at 
law  and  In  equity.  Grant  of  Jurisdiction  In  re- 
gard to  matters  of  probate  Is  contained  In  gen- 
eral definition  of  Jurisdiction  of  superior  courts 
as  it  appears  In  the  constitution. — ^Burrls  vs. 
Kennedy.  108  Cal.  331,  336,  41  Pac  Rep.  458. 
See  Estate  of  Burton,  98  CaL  469,  89  Pac.  Rep. 
88. 

18.     NATURE  OF  PROCBBDINO  FOR  SAJLB. 

—Proceeding  for  sale,  though  made  in  general 
course  of  administration,  Is  distinct  and  inde- 
pendent proceeding  in  nature  of  an  action  of 
which  petition  is  commencement,  and  order  of 
sale  is  Judgment.— Estate  of  Sprlggs,  20  Cal. 
121,  125;  Haynes  vs.  Meeks,  20  Cal.  288,  318. 

14.  PBSISONAI.  PROPERTY— Choecs  la  ac- 
tion.—In  this  state  personal  property  of  deced- 
ent, including  choses  in  action,  passes  to  heirs 
or  devisees,  and  no  sale  can  be  made  without 
order  of  court — Bovard  vs.  Dickenson,  181  CaL 
162,  164,  63  Pac  Rep.  162. 

15.  An  executrix  has  no  authority  to  s^sign 
or  transfer  choses  in  action,  or  other  property 
of  decedent,  without  authority  of  probate 
court. — Bovard  vs.  Dickenson,  181  Cal.  162,  165, 
68  Pac.  Rep.  162.  See  Wlckersham  vs.  John- 
ston, 104  Gal.  407,  48  Am.  St.  Rep.  118,  38  Pac 
Rep.  89;  Rankin  vs.  Newman,  114  Cal.  685,  46 
Pac  Rep.  742,  84  Xi.  R.  A  266. 

16.  POWER  OF  SAUD  CONFERRED  BT 
WILL.— Where  will  by  its  terms  confers  au- 
thority upon  executor  to  dispose  of  estate 
without  previous  order  of  probate  court,  pro- 
vision of  statute  that  "no  sale  of  any  property 
of  an  estate  shall  be  valid  unless  made  under 
order  of  probate  court,"  does  not  apply.  Stat'- 
ute  is  only  operative  in  absence  of  testamen- 
tary power.— Payne  vs.  Payne,  18  Cal.  291,  808. 
See  Norris  vs.  Harris,  15  Cal.  226,  266;  White 
vs.  Moses,  21  Cal.  48,  44. 

17.  Sale  made  by  executors  as  directed  in 
will,  will  be  ineffective  without  confirmation 
by  court,  but  if  land  had  been  devised  to  them 
in  trust  to  make  sale,  it  could  be  sold  by  them 
as  such  trustees,  without  confirmation. — Estate 
of  Pforr,  144  Cal.  121,  126,  77  Pac  Hep.  826.  See 


Estate  of  Delaney,  49  Cal.  76;  Estate  of  Wil- 
liams, 92  Cal.  183;  28  Pac.  Rep.  227,  679. 

Aa  to  dlatinctloii  between  power  In  wtU  au- 
thorising sale  by  executor,  and  devisee  of  legal 
^tate  In  traat  to  carry  out  provlstoae  ef  wlll» 
see  post  §  1661  and  note. 

A«  to  proeeedlnga  for  eonflrmatloB  of  aalo 
made  mider  poiirer  tn  will  reqiiilrod  to  bo  same 
a*  when  made  under  order  of  eo«M»  see  post 
88  1652,  1661  and  notes. 

18.  SALE  RY  EXECUTOR  WITHOUT  OR- 
DER.—Executor  is  made  chargeable  with  whole 
of  estate  at  appraised  value,  and  with  all  in- 
terest, profit,  and  income  thereof,  and  code  re- 
quires him  to  account  for  excess  when  he  sells 
any  part  of  estate  for  more  than  appraisement. 
Therefore,  where  executor  sold  or  grave  away 
assets  of  estate  without  obtaining  order  from 
court  he  will  be  held  liable  for  property  so 
disposed  of.  And  court  has  Jurisdiction  to 
make  order  requiring  suoh  executor  to  pay 
amounts  actually  received  with  interest  there- 
on, even  after  executor  has  resigned  his  trust, 
where  it  does  not  appear  that  he  had  ever  ac- 
counted for  or  was  dischargred  from  liability  in 
question. — Estate  of  Radovioh,  74  Cal.  636,  540, 
5  AnL  St  Rep.  466,  16  Pac  Rep.  821. 

As  to  valid  sale,  vrbere  property  Is  mort- 
sa«ed,  see  post  §  1569  and  note. 

19.  TITUB  DOBS  NOT  FA8S  BT  SAUD  of 
property  of  estate  of  deceased  person  unless 
sale  is  confirmed  by  probate  court. — ^Horton  vs. 
Jack,  115  Cal.  29,  88,  46  Pac.  Rep.  920. 

90.  VALUE  OF  ESTATE— CoUateral  attack. 
^Substantial  compliance  with  statute  always 
has  been  held  sufficient  as  against  collateral 
attack,  where  petition  refers  to  Inventory  and 
appraisement,  made  part  of  petition  and  stat- 
ins therein  that  condition  and  value  of  said 
estate  are  set  forth  in  appraisement. — Silver- 
man vs.  Qundelflnser,  82  Cal.  648,  649,  82  Pac 
Rep.  18.  See  Stuart  vs.  Allen,  16  Cal.  474; 
Fitch  vs.  Miller,  20  CaL  852;  Richardson  vs. 
Butler,  82  CaL  174,  179,  16  Am.  St.  Rep.  101, 
28  Pac  Rep.  9. 

ai.  VOID  SAIJD— Volunteer  who»  as  saeh 
merely,  Institutes  proecedlnvs  in  probate  upon 
an  estate  in  which  he  has  no  interest  and  for 
ostensible  purpose  of  paying  debts  of  such 
estate,  but  in  fact  to  procure  sale  of  part  of 
estate  to  himself,  and  directs,  controls,  and 
manages  proceedings  in  probate  successfully 
to  that  end,  has  no  standing  in  court  of  equity, 
and  such  sale  is  voidable  and  will  be  set  aside 
at  Instance  of  any  one  injured  thereby. — Ber- 
gln  vs.  Halght,  99  Cal.  62,  65,  38  Pac.  Rep.  760. 


§  1618.  PETITIONS  FOB  ORDERS  OF  SALE.  AU  petitions  for  orders  of  sale 
must  be  in  writing,  setting  forth  the  facts  showing  the  sale  to  be  necessary,  and,  | 
upon  the  hearing,  any  person  interested  in  the  estate  may  file  his  written  objections,  ' 
which  must  be  heard  and  determined.  A  failure  to  set  forth  the  facts  showing  j 
the  sale  to  be  necessary  will  not  invalidate  the  subsequent  proceedings,  if  the  de-  \ 
feot  be  supplied  by  the  proofs  at  the  hearing,  and  the  general  facts  showing  the 
necessity  be  stated  in  the  order  directing  the  sale. 

History:     Enacted   March   11,   1872,   re-enaetment  of   |  140   Pvobale   Aot; 

amended  Kareh  24,  1874,  Code  Amdts.  1873-4,  p.  867;  by  Obds  Oommiflsloii,  Act 

March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  tl8,  aot  held  vmooiistitational,  bm 
history,  8  5  ante. 
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1.  Applied,  cited,  construed,  referred  to. 

2.  Jurisdiction — Compliance   with   proviflionB   of 

statute  is  necessaiy. 

3.  Same — Contents  of  petition. 

4.  Same — ^Petition  and  notice  art  jorisdictionaL 

5.  Same^-Void  order. 


1.     APPLIBO,     CITBO,     CONSTRUBD, 
FBRRBO  TO,  etc. — ^Probata  Aet  { 149.— Oray  vs. 

Palmer,  9  Cal.  616,  636   (cited  with  other  sec- 
tions). 

a.  JURISDICTION — Compllanee  with  pro- 
TlsloBn  of  statute  la  moceMiary  to  confer  Juris- 
diction upon  court  to  order  sale. — ^Haynes  vs. 
Meeks,  20  Cal.  288,  815. 

8.  €k>mtent«  of  pctltloB« — Petition  for  sale  of 
real  property  under  original  Probate  Act  waa 
required  to  show  on  its  face  two  things:  First, 
insufficiency  of  personal  property  to  pay  debts 


and  charges  against  estate;  and,  second,  neces- 
sity of  sale  of  real  property  or  some  portion 
thereof  for  that  purpose.  Both  must  appear 
before  court  can  take  Jurisdiction  of  proceed- 
ings.—Haynes  vs.  Meeks,  20  Cal.  288,  813. 

4.  Petltlom   amd   notice   are  JwrtodletloaaU— 

As  in  all  similar  matters,  however,  if  court  haa 
by  petition  and  notice  acquired  Jurisdiction, 
errors  afterward  in  exercise  of  it  will  not  ren- 
der decree  invalid. — ^Burris  vs.  Kennedy,  108 
Cal.  881,  889,  41  Pac.  Rep.  458. 

5.  Void'  order. — Order  of  sale  is  void  where 
petition  upon  which  order  is  baaed  is  fatally 
defective,  and  its  averments  give  no  jurisdic- 
tion to  court. — ^Haynes  vs.  Meeks,  20  CaU  288,  817. 

As  to  emtlre  estate^  real  amd  pereonaly  liable 
for  debts,  ezpenaes  of  admlnletratlon,  see  post 
8  1668  and  note. 


§  1619.  BUT  ONE  PETITION,  ORDER,  AND  SALE  MUST  BE  HAD  WHEN 
IT  IS  POSSIBLE  TO  DO  SO.  When  it  appears  to  the  court  that  the  estate  is  in- 
solvent, or  that  it  will  require  a  sale  of  all  the  property  of  the  estate,  of  every 
character,  to  pay  the  family  allowance,  expenses  of  administration,  and  debts,  there 
need  be  but  one  petition  filed,  but  one  order  of  sale  made,  and  but  one  sale  had, 
except  in  the  case  of  perishable  property,  which  may  be  sold  as  provided  in  sec- 
tion fifteen  hundred  and  twenty-two.  The  court,  when  a  petition  for  the  sale  of  any 
property  for  any  of  the  purposes  herein  named  is  presented,  must  inquire  fuUy  into 
the  probable  amount  required  to  make  all  such  payments,  and  if  there  be  no  more 
estate  than  sufficient  to  pay  the  same,  may  require  but  one  proceeding  for  the  sale 
of  the  entire  estate.  In  such  case  the  petition  must  set  forth  substantially  the  facts 
required  by  section  fifteen  hundred  and  thirty-seven. 

Hiatory:     Enacted  March  11,  1872;    amended  March  24,  1874,  Code  Amdta. 
1873-4,  p.  367;    April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  92. 

Applied,  died,  comstroed,  referred  to,  etc,  In:  As  to  petttlaa  canendlyy  see  pe«t  I81686,  K89 

Theller  vs.  Such,  57  Cal.  447,  459   (cited  with  and  notes, 

other  sections).  Same— Sale  of  paraoBalty  aa,  aee  post  H  1686, 

As  to  orders  seaerally,  la  probata  proeeed-  1689  and  notea. 
ingm,  see  post  9  1704  and  note. 

AETICLE  n. 

SAIiBS    OF    PERSONAL.    PROPERTY. 

S  1522.    Perishable  and  depredating  property  to  S  1525.    Order  of  sale,  what  to  direct  and  what  to 

be  sold.  be  first  sold. 

S  1528.    Order  to  sell  personal  property.  8  1526.    Sale  of  personal  property. 

}  1524.    Partnership  interests  and  choses  in  ae-  8  ^527.    Sale  of  personal  property  of  deceased 

tion,  how  sold.  persons* 


*• 


§  1622.    f  EBI8HABLE  AMD  DEPBEOIATINO  PB0PEBT7  TO  BE  SOLD.    At 

any  time  after  receiving  letters,  the  executor,  administrator,  or  special  administra- 
tor may  apply  to  the  court  or  judge  and  obtain  an  order  to  sell  perishable  and 
other  personal  property  likely  to  depreciate  in  value,  or  which  will  incur  loss  or 
expense  by  being  kept,  and  so  much  other  personal  property  as  may  be  necessary 
to  pay  the  allowance  made  to  the  family  of  the  decedent.  The  order  for  the  sale 
may  be  made  without  notice;  but  the  executor,  administrator,  or  special  adminis- 
trator is  responsible  for  the  property,  unless,  after  making  a  sworn  return,  and  on 
a  proper  showing,  the  court  shall  approve  the  sale. 

History:  Enacted  March  11,  1872,  founded  on  8  150  Probate  Act  as  amended 
April  13,  1860,  Stats.  1860,  p.  175;  May  20,  1861,  Stats.  1861,  p.  639,  8  47; 
1866,  Stats.  1865-6,  p.  765;  amended  by  Code  Commission,  Act  March  8,  1901^ 
Btats.  and  Amdts.  1900-1,  p.  219,  act  held  anconstitutional,  see  hiatory,  8  5  ants. 
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L     APPLIED,     CITED,     CONSTRUED,     RE- 
FERRED TO,  etc.— •!•  Code  eectlon.— Theller  vs. 

Such.  57  Cal.  447,  459  (cited  with  other  sec- 
tions); Estate  of  Welch.  106  Cal.  427.  488,  89 
Pac  Rep.  805  (cited  in  construing  fifi  1411.  1415. 
1466  ante);  Estate  of  Porter.  129  Cal.  86.  89,  79 
Am.  St  Rep.  78.  61  Pac  Rep.  659  (applied). 
1.    Same — ^1.    Probate    Aet    fi  159.  —  Oray    vs. 


Palmer,  9  Cal.  616.  686  (cited  with  other  sec- 
tions); Fallon  vs.  Butler,  21  Cal.  24,  32  (cited 
with  other  sections). 

As  to  orders  for  sale,  see  post  §  1626  and  note. 

As  to  petition,  for  sale,  etc.,  see  ante  fi  1618 
and  note. 

As  to  sale  of  property  for  paymeiit  of  dalms 
asalnst  estate,  etc.,  see  post  fi  1523  and  note. 


§1623.  OSDEB  TO  SELL  PEBSONAL  PB0PEBT7.  If  claims  against  the 
estate  have  been  allowed,  and  a  sale  of  property  is  necessary  for  their  payment, 
or  for  the  expenses  of  administration,  or  for  the  payment  of  legacies,  the  executor 
or  administrator  may  apply  for  an  order  to  sell  so  much  of  the  personal  property  as 
may  be  necessary  therefor.  Upon  filing  his  petition,  notice  of  at  least  five  days  must 
be  given  of  the  hearing  of  the  application,  either  by  posting  notices  or  by  adver- 
tising. He  may  also  make  a  similar  application  from  time  to  time,  so  long  as  any 
personal  property  remains  in  his  hands,  and  sale  thereof  is  necessary.  If  it  appear 
for  the  best  interests  of  the  estate,  he  may,  at  any  time  after  filing  the  inventory 
in  like  manner,  and  after  giving  like  notice,  apply  for  and  obtain  an  order  to  sell 
•the  whole  of  the  personal  property  belonging  to  the  estate,  whether  necessary  to  pay 

debts  or  not. 

History:  Enaeted  March  11,  1872,  founded  on  (150  Probate  Aet;  amended 
Maieh  24,  1874,  Ck>de  Amdta.  1873-4,  p.  868;  April  16,  1880,  Code  Amdts.  1880 
(C   C.  P.  pt.),  p.  98. 

Applied,  dtedy  constraed,  referred  to,  etc.  In:  Am  to  elalms  avalnst  ostatos  In  seaeraly  see 

Tbeller  vs.  Such,  57  CaL  447,  469   (cited  with      post  1 1622  et  seq.  and  notes, 
other  sections).  As  to  noUee  by  adTertisemesty  see  post  1 1706 

and  note. 

§1524.  PABTNEBSHIP  INTEBE8T8  AMD  CHOSES  IN  ACTION,  HOW 
SOLD.  Partnership  interests  or  interests  belonging  to  any  estate  by  virtue  of 
any  partnership  formerly  existing,  interest  in  personal  property  pledged,  and  choses 
in  action,  may  be  sold  in  the  same  manner  as  other  personal  property,  when  it 
appears  to  be  for  the  best  interest  of  the  estate.  Before  confirming  the  sale  of 
any  partnership  interest,  whether  made  to  the  surviving  partner  or  to  any  other 
person,  the  court  or  judge  must  carefully  inquire  into  the  condition  of  the  part- 
nership affairs,  and  must  examine  the  surviving  partner,  if  in  the  county  and  able 
to  be  present  in  court. 

History:  Enaeted  Mardi  11,  1872;  amended  by  Code  OommiBsion,  Aet  March 
8,  1901,  Stats,  and  Amdta.  1900-1,  p.  219,  act  held  nnconstitntional,  see  history, 
S6  ante. 


1.  Applied,  dted,  eonstrned,  referred  to. 

8.  Sale  of  partnership  interest — Under  artieles  of 

eopartnership. 
3.  Same — Ezeentor  exceeds  his  authority, 
i.  Same — Good  will  of  partnership  busineas. 

1.  APPLIE3D,  CITBO,  CONSTRUBO,  RB- 
FERREO  TO,  etc.,  in:  Wickersham  vs.  John- 
itOD,  104  Cal.  407,  412,  48  Am.  St.  Rep.  118,  88 
Pac  Rep.  89  (cited  with  91517  ante);  Rankin 
▼1.  Newman,  114  Cal.  686,  661,  46  Pac.  Rep.  742, 
34  L.  R  A.  266  (cited);  Bovard  vs.  Dickenson, 
Ul  Cal.  162,  165,  68  Pac.  Rep.  162  (applied). 

a.  SALES  OF  PARTNERSHIP  INTEREST— 
Uader  artlelee  of  copartnership. — ^Where  ar- 
ticles of  copartnership  provided  in  detail  the 
manner  in  which  an  inventory  and  appraise- 
ment of  partnership  business  should  be  taken 
annually.  aUd  further  provided   that  in  event 


of  death  of  one  of  copartners  inventory  should 
be  taken  and  total  amount  due  to  estate  of 
deceased  partner  shall  be  determined,  and  that 
Burvivins  partners  may  at  their  option  pur- 
chase interest  of  deceased  partner  in  manner 
provided  in  articles  of  copartnership,  held  that 
such  contract  is  valid  and  binding  in  all  re- 
spects; that  amount  of  purchase  price  for 
deceased  partner's  interest  in  business  was 
fixed  by  articles  with  such  sufficient  certainty 
as  to  deny  court  riffht  to  hold  general  account- 
Ingr;  and,  in  absence  of  showing:  of  fraud,  to 
some  extent  at  least  in  making  of  inventory 
and  appraisement  which  formed  basic  element 
in  flxinfiT  purchase  price,  transaction  between 
executor  of  deceased  partner  and  surviving 
partners  should  be  upheld. — ^Rankin  vs.  New- 
man, 114  Cal.  635,  649,  46  Pac.  Rep.  742,  34 
L.  R.  A  266. 
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As  to  partnerahlp  Interea't,  see  poat  9 16^9 
and  note. 

8.  Bxecutor  exceods  hUi  autlioiity  where  he 
does  not  follow  statutory  mode  in  making 
settlement  and  sale  of  partnership  interest; 
and  articles  of  partnership  providing  that  in 
event  of  death  of  one  of  copartners  for  inven- 
tory of  appraisement  of  partnership  business 
and  for  purchase  by  surviving  partners  of 
interests  of  deceased  partner  according  to 
such  appraisement  does  not  confer  power  upon 
executor  to  make  settlement  of  surviving: 
partner's  interest  independent  of  assent  of 
superior  court  (cone.  op.  Beatty,  C.  J.,  Hen- 
■haw  and  Temple,  JJ.). — ^Rankin  vs.  Newman, 
114  Cal.  635,  661,  46  Pac.  Rep.  742,  84  L.  R.  A. 
266. 


As  to  BOcessitT  of  order  of  eoart  to  sell  part- 
BersUp  Interest  or  ehoses  In  action,  see  anto 
9  1517  and  note  par.  18;  also  Bovard  vs.  Dick- 
enson, 181  Cal.  162,   165,  68  Pac.  Rep.   162. 

4.  Good-wUI  of  partnership  bnslness  passes 
to  survivincT  partners  under  provisions  of  con- 
tract of  partnership  which  provides  "the  sur- 
viving partners  and  their  successors  shall  also 
have  riffht  and  privilecre  of  continuing  said 
business  under  said  desigrnatlon  and  name  of 
Newman  &  Lievison";  and  in  no  sense  does 
such  ffood-will  form  an  asset  of  estate. — Ran- 
kin vs.  Newman,  114  Cal.  636,  660,  46  Pac.  Rep. 
742,  84  L.  R  A.  866. 

As  to  sale  of  chose  In  action  by  forelira 
execittorsy  when  decatod  Invalid*  see  ante  4  1617 
and  note. 
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§  1626.  OBDEB  OF  SALE,  WHAT  TO  DIBEOT  AMD  WIZAT  TO  BE  FIB8T 
SOLD.  If  it  appear  that  a  sale  is  necessary  for  the  payment  of  debts  or  the  family 
allowance,  or  for  the  best  interest  of  the  estate  and  the  persons  interested  in  the 
property  to  be  sold,  whether  it  is  or  is  not  necessary  to  pay  the  debts  or  family 
allowance,  the  court  or  judge  must  order  it  to  be  made.  In  making  orders  and- 
sales  for  the  payment  of  debts  or  family  allowance,  such  articles  as  are  not  neces- 
sary for  the  support  and  subsistence  of  the  family  of  the  decedent,  or  are  not  spe- 
cially bequeathed,  must  be  first  sold,  and  the  court  or  judge  must  so  direct. 

History:     Enacted  March  11,  1872,  founded  on  S  151  Probate  Act  as  amended 
April  13,  1S60,  Stats.  1860,  p.  175;    May  20,  1861,  Stats.  1861,  p.  639,  948; 
amended  March  24,  1874,  Code  AmdtB.  1873-4,  p.  368. 


J 


1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Error  on  part  of  probate  court  cannot  be 

assumed. 

4.  Executor  not  party  aggrieved. 

5.  Family  allowance — ^Effect  of  order. 

1.  APPLIBD,  CITBD,  CON8TRIJBD,  RB- 
FBRRBD  TO,  etc.— 1«  Code  sectloii.~Theller 
vs.  Such,  57  Cal.  447,  469  (cited  with  other 
sections). 

a.  Sam«— 2.  Frobsto  Aet  9 15U— ESstate  of 
Moulton,   48    Cal.    191,    193    (construed). 

8.  BRROR  ON  PART  OF  PROBATB  COURT 
CANNOT  BB  AS8UMBD  in  adjudsinff  that  it 
was  not  necessary  to  exempt  property  special- 
ly bequeathed  in  order  "to  carry  into  effect 
intention  of  testator/'  whers  order  was  made 
applying  proceeds  of  articles  specially  be- 
queathed to  payment  of  creditors  on  account 
of  last  sickness  of  deceased. — ^Estate  of  Moul- 
ton,    48   Cal.   191,   199. 


4.  BXBCUTOR  NOT  PARTY  AGGRIBTBD. 

— Executors  cannot  complain  of  order  of  pro- 
bate court  that  thers  are  other  speoial  be-  1 
quests  than  that  which  under  order  of  court 
was  applied  to  payment  of  creditor's  claim 
affainst  decedent.  If  there  are  other  legratees, 
remedy  of  him  whose  bequests  is  applied  to 
such  claims  Is  to  seek  contribution  from  such 
other  legatses.-^SiState  of  Moulton,  48  CaL 
191,  192. 

B.     FABfILT  ALLOWANCB— BlTeet  of  order. 

—Matter  of  family  allowance  is  to  be  decided 
upon  opinion  of  probate  court,  and  opinion 
of  one  of  executors  that  "there  is  every  reason 
to  believe  that  there  Is  ample  in  said  estate 
of  B.  F.  Moulton  to  pay  such  family  allow- 
ance" cannot  be  ffiven  effect  where  court 
found  as  fact  that  there  was  no  available 
property  to  pay  expenses  of  last  sickness  of 
deceased.— Estate  of  Moulton,  48  Cal.  191,  198. 


§  1626.  SALE  OF  PEBSaNAL  I^BOPEBTT.  The  sale  of  personal  property 
must  be  made  at  public  auction  for  such  money  or  currency  as  the  court  may 
direct,  and  after  public  notice  given  for  at  least  ten  days  by  notices  posted  in 
three  public  places  in  the  county,  or  by  publication  in  a  newspaper,  or  both,  con- 
taining the  time  and  place  of  sale,  and  a  brief  description  of  the  property  to  be 
sold,  unless  for  good  reason  shown  the  court,  or  a  judge  thereof,  orders  a  private 
sale,  or  a  shorter  notice.  Public  sales  of  such  property  must  be  made  at  the 
court-house  door,  or  at  the  residence  of  the  decedent,  or  at  some  other  public  place ; 
but  no  sale  shall  be  made  of  any  personal  property  which  is  not  present  at  the  timo 
of  sale,  unless  the  court  otherwise  order. 

History:  Enacted  March  11,  1872,  founded  on  S6 152,  153  Probate  Act; 
amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  369;  April  16,  1880,  Cod« 
AmdtB.  1880  (C.  C.  P.  pt.),  p.  98. 


Tlt.XI»eh.TII,wt.III.]        UAJLB  OF  PE»SONAX«TT— MINBS,  HOW  SOLD.         <1B87)     fiS  IBaT-lsto 
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§1S27.  SALE  OF  PERSONAL  PROPEBTT  OF  DECEASED  PERSONS. 

Whenever  it  appears  to  the  court  on  any  hearing  of  an  application  for  a  sale  ,of  real 
property,  that  it  would  be  for  the  interest  of  the  estate  that  personal  property  of 
the  estate,  or  some  part  of  such  property,  should  first  be  sold,  the  court  may  de- 
cree the  sale  of  said  personal  property,  or  any  part  of  it,  and  the  sale  thereof  shall 
be  conducted  in  the  same  manner  as  if  the  application  had  been  made  for  the  sale 
of  such  personal  property  in  the  first  instance. 

History:    Enaoted  Mareh  18,  1905,  Stats,  and  Amdts.  1905^  p.  242. 

AETICLE  m.  1 

SUMMABT   8ALSS   OF   MINB8   A27D   BONING   INTBRBSTa 

1 1529.  v<i»iMi  may  be  sold,  how.  i  1582.  Order  of  sale,  when  and  how 
S  1530.    Petition  for  sale,  who  may  file  and  what  to  eontain.  made. 

1 1531.    Order  to  show  oanse,  how  made  and  on  what  1 1538.    Farther  i^roeeedings  to  eonf  orm 
notiee.  to  articles  two  and  f  ottr. 

§  1B29.  ISINEB  KAY  BE  SOLD,  HOW.  When  it  appears  from  the  inventory 
of  the  estate  of  any  decedent  that  his  estate  consists  in  whole  or  in  part  oi  mines, 
or  interests  in  mines,  such  mines  or  interests  may  be  sold  nnder  the  order  of  the 
eonrt  haying  jnrisdiction  of  >  the  estate,  as  hereinafter  provided. 

History:    Enaeted  Maxeh  11,  1872;  amended  Apxil  16,  1880,  Code  Amdti. 
1880  (C.  C.  P.  pt.),  p.  93. 


1.  Applied,  eited,  eonstmed,  referred  to. 
2|3.  Defeetive   service   of  citation — ^How  reme- 
died to  acqnire  jurisdiction  of  person. 

4.  Exception  to  g^eneral  mle. 

5.  Tract  of  luid  containing  one  hundred  and 

fifteen  acres. 

1.  APPIiIBD,  CITBD,  COlfSTRlTBD,  RB* 
FBRBBD  TO,  etc,  in:  Smith  vs.  Biscailus.  88 
Cal.  844,  849,  21  Pao.  Rep.  11,  28  Id.  814  (cited 
with  other  Bectlons);  IBstate  of  Byrne,  112 
Cal.  176,  178.  44  Pac  Rep.  467  (eited  with  other 
■ectione);  Wills  tb.  Pauly,  116  CbX.  S76,  581. 
48  Pac.   Rep.   709    (cited  and  applied). 

1.  DUFlfiCVIVJO  SBRVICIO  OF  CITATIOIf— 
■ew  vemedted  to  aeaviro  Imtedlfltton  of  yer- 

MB«— Where  defective  servioe  of  citation  on 
one  of  tfeveral  parties  named  therein  is  had, 
court  upon  asoertaininff  that  faot  can  brlnsr 
party  in  by  citation  or  other  appropriate 
method. — San  Francisco  Protestant  Orphan 
▲•y.  ve.  Superior  Court.  116  CaL  448.  449.  48 
Paa  Rep.  879. 

S.  Aetlom  ooBuaeaeed  wltbln  a  year  from  pro- 
bate of  will,  cannot  be  dismissed  merely  be- 
cause citation  not  properly  served  on  all  parties 
in  Interest  within  year  from  probate  of  will.-* 
San  Francisco  Protestant  Orphan  Asy.  vs.  Su- 
perior Court,  supra. 


4.  BXClDPnOlf      TO      GBNBKJJL     RULB. — 

Sales  of  mines  and  mining  interests  belonvlnff 
to  estate  of  decedent  are  an  exception  to  rule 
that  no  sale  of  decedent's  estate  can  be  or- 
dered except  when  It  is  necessary — first,  to 
pay  family  allowance;  second,  debts  of  de- 
cedent; third,  expenses  of  administration; 
fourth,  learacles.  Such  interests  may  be  sold 
when  it  is  expedient  to  do  so  In  Interest  of 
estate,  althousrh  proceeds  are  not  needed  to 
pay  debts,  expenses,  etc,  dlotum. — Smith  vs. 
Biscailus.  88  Cal.  844,  849.  21  Pac.  Rep.  16,  28 
Id.  814. 

5.  TRACT  OF  liAKD  COlfTAIWIIfO  OBTE 
HUNDRBD  AND  FIFTBUDN  ACRBS  patented 
under  mineral  entry  is  not  mine  or  mlnlngr 
interest  within  meaning  of  this  section 
erroneously  oited  as  9 1628  in  (^lifornla 
reports),  where  there  is  no  direct  statement 
either  In  petition  or  order  that  property  Is 
either  mine  or  interest  In  mine,  and  where 
it  Is  not  even  stated  that  there  is  any  mlnlngr 
flrround  upon  suoh  tract,  and  where,  througrh- 
out  entire*  proceedings,  such  lands  were 
treated  as  real  estate  except  for  name  which 
it  bears  ("Irish  &  Byrne  Mine"),  and  where 
order  of  court  directs  administratrix  to  sell 
"the  real  estate  belonffinff  to  said  estate  here- 
inafter described,"  and  follows  with  descrip- 
tion of  property. — Estate  of  Byrne,  112  Cal. 
176,  179,   44  Pac.   Rep.   467. 


§  1530.    PETITION  FOB  SALE,  WHO  MAY  FILE  AMD  WHAT  TO  CONTAIN. 

The  executor  or  admixiistrator,  or  any  heir  at  law,  or  creditor  of  the  estate,  or  any 
partner  or  member  of  any  mining  company,  in  which  interests  or  shares  are  held 
or  owned  by  the  estate,  may  file  in  the  court  ja  petition,  in  writing,  setting  forth 
the  general  facts  of  the  estate  being  then  in  due  course  of  administration,  and 
particularly  describing  the  mine,  interest,  or  shares  which  it  is  desired  to  sell, 
and  particularly  the  condition  and  situation  of  the  mines  or  mining  interests, 
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or  of  the  mining  company  in  which  such  interests  or  shares  are  held,  and  the 
grounds  upon  which  the  sale  is  asked  to  be  made. 

History:  Enacted  March  11,  1872,  founded  on  S  153  Probate  Act  as  amended 
March  31,  1866,  Stats.  1865-6,  p.  539,  S  2;  amended  April  16,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  93. 

Applied,    cited,    eonatrued,   referred    tOf    etc.,  Am  to  petition  for  Mdo^  senevally,  see   ante 

in:    Estate   of   Boland,   55   Cal.   310,   814    (cited      9 1618  and  note. 


with  91657  post);   Smith  vs.  Biscailuz,  88   Cal.  Same — Petition  fatally  defeetlvo  when  bm 

344,  349,  21  Pac.  Rep.  15,  23  Id.  814  (cited  with  vred  by  this  section.— See  post  9  1637  and  note 

other  sections);  Estate  of  Byrne,  112  Oal.  176,  pars.  24,  50,  51. 

178,    44    Pac.   Rep.    467    (cited   with   other   sec-  As   to  sale   of  sslnes   and   sslnlns   Interests* 

tions);  .Estate   of  Wiley,   138   Cal.   801,   808,   71  eaeeptlon  to  general   mle  soTemlns  natles   of 

Pac   Rep.   441    (cited).  property    of    estates    to    pay    debts,    ezpeases* 

etc.,  see  ante  9  1629  and  note. 

§  1531.    OBDEB  TO  SHOW  CAUSE,  HOW  MADE  AMD  ON  WHAT  NOTICE. 

Upon  the  presentation  of  such  petition,  the  court,  or  a  judge  thereof,  must  make 
an  order  directing  all  persons  interested  to  appear  before  such  court,  at  a  time  and 
place  specified,  not  less  than  four  or  more  than  ten  weeks  from  the  time  of  mak- 
ing such  order,  to  show  cause  why  an  order  should  not  be  granted  to  the  executor 
or  administrator  to  sell  such  mine,  mining  interests,  shares,  or  stocks,  as  are  set 
forth  in  the  petition  and  belonging  to  the  estate.  A  copy  of  the  order  to  show 
cause  must  be  personally  served  on  all  persons  interested  in  the  estate,  at  least  ten 
days  before  the  time  appointed  for  hearing  the  petition,  or  published  at  least  four 
successive  weeks  in  such  newspaper  as  such  court  or  judge  shall  specify.  If  all 
persons  interested  in  the  estate  signify  in  writing  their  assent  to  such  sale,  the  ' 
notice  may  be  dispensed  with. 

History:  Enacted  March  11,  1872,  founded  on  S  158  Probate  Act  as  amended 
March  31,  1866,  Stats  1865-6,  p.  589,  {  2;  amended  April  16,  1880,  Code  Amdts. 
1880   (C.  C.  P.  pt.),  p.  94.  •  I 

APPIjIBD,       CITIBD,       COIfSTRUBD,       RSS-  concerned,   where  prior   accounts   of  adminis-    I 

FBiRRBO  TO,  etc.,  in:  Smith  ts.  Biscailus,  88  tratriz   had  been   settled  and   petition   sousrht 

Cal.  844,  849,  21  Pac.  Rep.  16,  28  Id.  314  (cited  sale,  not  to  pay  debts  and  past  expenses,  but 

with    other    sections);    Estate    of    Byrne,    112  to   provide   for   family   allowance  .and   further 

Cal.  176,  178,  44  Pac  Rep.  467  (oited  with  other  expenses    of    administration. — Ricliardson     vs. 

sections).  Butler,  88   CaL   174,   179,   16  Am.  St   Rep.   101, 

As  to  pnbUeatlon  of  notleo,  see  post  9  1706  88  Pao.  Rep.  9. 
and  note.  As  to   sale  of  mines   and  sslalns  lntei«ots. 


JURISDICTION^— >Stateflient    In    the    petition  exception  to  general   rale  sovemlnir  sales   of 

that  there   were  no  debts  or  expenses  of  ad-  property    of    estates   to   pay    debts,   SKpenacst 

ministration   accrued   and   unpaid   is  sufficient  etc.,  see  ante  9 1689   and  note, 
to   vest   Jurisdiction    so   far   as   that   point   is 

§  1632.  OBDEB  OF  SALE,  WHEN  AMD  HOW  UADE.  If,  upon  hearing  the 
petition,  it  appears  to  the  satisfaction  of  the  court  that  it  is  to  the  interest  of 
the  estate  that  such  mining  property  or  interests  of  the  estate  should  be  sold, 
or  that  an  immediate  sale  is  necessary  in  order  to  secure  the  just  rights  or  in- 
terests of  the  mining  partners,  or  tenants  in  common,  such  court  must  make  an 
order  authorizing  the  executor  or  administrator  to  sell  such  mining  interests, 
mines,  or  shares,  as  hereinafter  provided. 

History:  Enacted  March  11,  1872,  founded  on  S  153  Probate  Act  as  amended 
March  22,  1866,  Stats.  1865-6,  p.  859,  9^i  amended  AprU  16,  1880,  Code  Ar^dts. 
1880  (C.  C.  P.  pt),  p.  94. 

Applied,    dted,    conatraed,    referred   to,   etc..  As  te^  power  of  eonrt  to  appropriate  any  of 

in:    Smith   vs.    Biscailuz,    83    Cal.    844.    849,    81  fonds    of    estate   to    aid    either    proponent    or 

Paa  Rep.  16,  23  Id.  814   (cited  with  other  sec-  contestant  before  probate  Is  permitted  or  de-> 

tions);  Estate  of  Byrne,  112  Cal.   176,  178,  44  nled,  see  Henry  vs.  Superior  Court,  9S  CaL  669, 

Pac.  Rep.  467   (cited  with  other  sections).  678,  29  Pac.  Rep.  230. 
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As   to   sale   of  mInMi   amd   biIbIbs   iatcreats,       property    of    catatos    to    pay    dobts,    ezpenaes, 
ezeeptloa  to  seaeral  rule  voTomlns  saloa   of      etc.»   see   ante   fi  1629   and   note. 

§  1538.  rUBTHEB  PBOCEEDINaS  TO  CONFOBH  TO  ARTICLES  TWO  AND 
FOXTB.  After  the  order  of  sale  is  made,  all  further  proceedings  for  the  sale  of  such 
mining  property,  and  for  the  notice,  report,  and  confirmation  thereof,  must  be  in 
conformity  with  the  provisions  of  article  four  of  this  chapter. 

History:     Enacted  Mareh  11,  1872,  fonnded  on  S  153  Probate  Aet  ai  amended 
Mareh  22,  1866,  State.  1865-6,  p.  859,  i  6. 

Applied,    dtody    conatrood,    referred   to,    etc,  Aa   to  aalo   of  oUiiea   and   wfilaing   latereate. 

In:    Smith    vs.    Blscailuz,    88    Cal.    844»    849»    21  exeeptloB  to  seaeral   rale  sovemladr  ealea   of 

Pac.  Rep.  15,  28  Id.  314  (cited  with  other  eeo-  property    of    eotates    to    pay    debta,    oapenaeo, 

tlone);  Estate  of  Byrne,  112  Cal.  176,  178,  44  eto.,  see  ante  S1628  and  noteb 
Pac  Bep.  467  (cited  with  other  sections). 

AETIC!LB  IV. 

THB    8AI<B    OF    RBAIi    ESTATE.    INTERESTS  THEREIN,   AND   CJONFIRlfATION  THEREOF. 

§  1536.    Executor  or  adminktrator  may  sell  prop-  made,  and  when  not. 

erty,  when.  8  1555.  Conveyances. 

§  1537.    Verified  petition  for  sale,  what  to  oon-  ( 1556.  Order  of  confirmation,  what  to  state. 

tain.  §  1557.  Sale  may  be  postponed. 

S  1538.    Order  to  persons  interested  to  appear.  S  1558.  Notice  of  postponement. 

§  1539.    Copy  to  he  served,  assent  given,  or  pnb-  {  1559.  Sale  of  real  estate  to  pay  legacies.    [Be- 

lication  made.  pealed.] 

9 1540.    Hearing  after  proof  of  service.    Presenta-  1 1560.  Where  payment  of  debts,  etc,  provided 

tion  of  claims.  for  by  wiU. 

§  1541.    Administrator,   executor,   and   witnesses  { 1561.  Sale  without  order. 

may  be  examined.  S  1562.  Where  provision  by  will  insuf&cient. 

§  1542.    To  sell  real  estate  or  any  part,  when.  §  1563.  Estate  subject  to  debts,  etc. 

§  1543.     Order  of  sale,  when  to  be  made.  §  1564.  Contribution  among  legatees. 

§  1544.    What  the  order  of  sale  must  contain,  g  1565.  Contract  for  purchase  of  lands  may  be 

May  be  at  public  or  private  sale.  sold,  how. 

§  1545.    Interested  persons  may  apply  for  order  §  1566.  Conditions  of  sale. 

of  sale.    Form  of  petition.  §  1567.  Purchaser  to  give  bond. 

§  1546.    To  deliver  copy  of  order  to  executor.  S  1568.  Executor  to  assign  contract. 

[Repealed.]  9  1569.  Sales  by  executors  or  administrators  of 

§  1547.    Notice  of  sale.  lands  under  mortgage  or  lien. 

$  1548.    Time  and  place.  S  1570.  The  holder  of  the  mortgage  or  lien  may 

§  1549.    Private  sale  of  real  estate,  how  made,  purchase  the  lands.    His  receipt  to  the 

and  notice.    Bids,  when  and  how  re-  amount  of  his  claim  a  valid  payment. 

ceived.  S 1571.  Administrator  and   executor  liable   for 

§  1550.    Ninety  per  cent  of  appraised  value  must  misconduct  in  sale. 

be  offered.  §1572.  Fraudulent  sales. 

§1551.    Purchase  money  on  sale  on  credit,  how  91573.  Limitation  of  actions  for  vacating  sale, 

secured.  etc. 

S1552.    Return  of  proceedings;    notice  of  hear-  {1574.  To  what  cases  preceding  section  not  to 

ing.    Setting  aside  sale.    Resale.  ftpply- 

§  1553.    Hay  file  objections,  when  and  who.  S  1575.  Account  pf  sale  to  be  returned. 

§  1554.    When   order  of   confirmation  is  to  be  9  1576.  Executor,  etc.,  not  to  be  purchaser. 

§  1B36.    EXECUTOB  OB  ADMINISTBATOB  MAY  SELL  PROPERTY,  WHEN. 

When  a  sale  of  property  of  the  estate  is  necessary  to  pay  the  allowance  of  the 
family,  or  the  debts  outstanding  against  the  decedent,  or  the  debts,  expenses,  or 
charges  of  administration  or  legacies;  or  when  it  appears  to  the  satisfaction  of 
the  court  that  it  is  for  the  advantage,  benefit,  and  best  interests  of  the  estate, 
and  those  interested  therein,  that  the  real  estate,  or  some  part  thereof,  be  sold,  the 
executor  or  administrator  may  sell  any  real  as  well  as  personal  property  of  the 
estate,  upon  the  order  of  the  court ;  and  an  application  for  the  sale  of  real  prop- 
erty may  also  embrace  the  sale  of  personal  property. 

History:  Enacted  Karch  11,  1872,  founded  on  9  154  Probate  Act  as  amended 
May  20,  1861,  Stats.  1861,  p.  640,  §51;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  369;  April  16,  1880,  Code  Amdts.  1880  (G.  C.  P.  pt.),  p.  94;  March  28, 
1893,  Stats,  and  Amdts.  1893,  p.  212. 
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1, 2.  Applied,  eit(>r|,  construed,  referred  to. 

3.  Amendment  of  law. 
4,5.  Same — Effect  of. 

6.  Collateral  attack. 
7,  8.  Constitutional  law. 

9.  Construction. 

10.  Same — Sale  for  advanta^  of  estata. 

11.  Expenses  of  administration — Sale  for. 

12.  Findings— Jurisdictional  facts. 

13.  Judgment  of  court — ^Petition  must  support. 

14.  Jurisdiction — Compliance  with  statute  as  to 

necessity  for  sale. 
j     15.  Order  necessary. 
)     16.  Personal   property  —  If   still  In   eodstenoey 

must  be  used. 

17.  Powers  of  administratoir — Bayment  of  lions, 

tax,  etc 

18.  Proceeding  for  order  of  sale  —  Power  of 

court. 

19.  Bedemption  of  property— Salo  for  purpoos 

of. 

20.  Unmatured  debts  included. 

21.  Vesting  title  in  heir. 

1.  APPIiDDD,  CITBDy  CONSTUUJBDy  B9I- 
FBRRBD  TOy  etc — !•  Code  seetloii. — ^ThelLsr 
V8.  Such,  57  Cal.  447,  469  (cited  with  other 
sections);  Smith  vs.  Bisoailus,  88  CaL  344,  849, 
21  Pac  Rep.  16,  28  Id.  314  (cited  with  81687 
post);  Estate  of  Couts,  87  Cal.  480,  482,  86 
Pac  Rep.  686  (construed  with  8 1646  post) ; 
Smith  vs.  Olmstead,  88  Cal.  682,  686,  688,  26 
Pac.  Rep.  621  (cited);  Estate  of  Byrne,  112 
Cal.  176,  178,  44  Pac.  Rep.  467  (construed  with 
other  sections);  Sharp  vs.  Loupe,  120  CaL  89, 
92,  62  Pac.  Rep.  134,  686  (construed  with  other 
sections);  Estate  of  Packer,  126  Cal.  896,  897, 
73  Am.  St.  Rep.  68,  68  Pac  Rep.  69  (construed 
with  other  sections) ;  Estate  of  Porter,  129  Cal. 
86,  87,  61  Pac  Rep.  669  (applied);  Estate  of 
Freud,  181  Cal.  667,  670,  68  Pac.  Rep.  1080 
(applied);  Estate  of  Newlove,  142  Cal.  877, 
879,  76  Pac  Rep.  1083  (construed  as  not  ap* 
plyiUfiT);  Gutter  vs.  Dallamore,  144  Cal.  666, 
668,  669,  79  Pac  Rep.  888  (construed  with 
other  sections). 


1.  8am«— :2.  Probate  Aet  8 IM.— Gregory  vs. 
McPherson,  18  Cal.  662,  676  (cited  with  other 
sections);  Stuart  vs.  Allen,  16  CSal.  478,  900 
(construed  with  other  sections);  Estate  of 
SprlfffiTS,  20  Cal.  121,  124  (cited  with  other 
sections);  Haynes  vs.  Meeks,  20  Cal.  288,  318 
(cited  with  other  sections);  Halleck  vs.  Moss, 
22  Cal.  266,  276  (cited);  Abila  vs.  Burnett,  88 
Cal.  668,  666  (cited  with  81637  post);  Estate 
of  Bents,  36  Cal.  687,  690  (cited  with  other 
sections);  Estate  of  Moulton,  48  Cat  191,  198 
(cited);  Pryor  vs.  Downey,  60  Cal.  888,  406 
(cited  with  81687  post). 

As  to  sale  of  roalty— ULntkortaody  see  ants 
8  1516  and  note 

Same—AddltloBal  bon«  «■«— 43«e  ante  81889 
and  note. 

Same — Contract  fos  pvreluiBO  of  realty^  l»- 
tercst  under  may  be  included.--8ee  post  81666 
and  note. 

ft.  AMlfiNDMBNT  OF  LAW*  — Prior  tO 
amendment  of  1898  property  of  an  estate  was 
to  be  sold  for  payment  of  family  allowanoe^ 
or  debts  due  from  decedent,  expenses  of  ad- 
ministration,  or  payment  of  le^racien. — Estate 


of  Porter,  189  CaL  86,  88,  79  Am.  St  Rep.  78* 
€1  Pac.  Rep.  659. 

4.  Bfleet  of. — ^This  section  as  amended  in 
1868,  so  as  to  authorise  sale  "for  advanta^re, 
benefit,  and  best  interests  of  estate,  and 
those  interested  in  it,"  does  not  apply  to  estate 
of  decedent  who  died  in  1883. — Estate  of 
Freud,  181  Cal.  667,  670,  68  Pac  Rep.  1080. 
See  Estate  of  Packer,  125  (Sal.  896,  78  Am.  St. 
Rep.  68,  68  Pac  Rep.  69. 

6.  Where  deoeased  died  prior  to  amend- 
ment of  1898  to  this  and  succeedingr  section, 
title  to  land  vested  in  heirs,  subject  only  to 
such  powers  to  order  sale  In  course  of  ad- 
ininistratlon  as  were  then  possessed  by  court; 
these  vested  rights  could  not  be  impaired  or 
affected  by  subsequent  lesrislation  grivinff 
power  of  sale  for  different  or  neater  pur- 
poses than  those  conferred  by  law  in  force 
at  the  date  of  death  of  deceased. — Estate  of 
Newlove,  142  CaL  877,  879,  76  Pac  Rep.  1083. 

As  to  elEeet  of  amendm^t  to  this  section  on 
estates  of  persons  prevlousiT  deceasedy  see 
post  88  1642,  1648  and  notes. 

As  to  additional  liond  re«vtred  of  ezeentor, 
see  ante  881889,  1890  and  notes. 

6.  COLLATERAL  ATTACK^— Defective  or 
irregular  proceedings  relating  to  sale  can  only 
be  attacked  by  direct  action  brought  for  that 
purpose,  and  cannot  be  impeached  in  any  col- 
lateral suit. — ^Irwln  vs.  Scriber,  18  Cal.  490; 
Estate  of  Spriggs,  20  Cal.  121;  Haynes  vs. 
Meeks,  20  CSaL  288;  Halleck  vs.  Moss,  22  C!al. 
266,  876. 

T.  CONSTFTUnONAL  LAW«— Provisions  of 
this  section,  as  amended  in  1898,  are  held  un- 
eonstitutional  in  Estate  of  Paoker,  126  C!al. 
896,  78  Am.  St.  Rep.  68,  68  Pac  Rep.  69,  as 
to  titles  vested  prior  to  date  of  act. — See 
Gutter  vs.  Dallamore  (Cal.  Sept.  16,  1904),  79 
Pac  Rep.  888. 

8.  The  provisions  of  this  section  were  de- 
cided unconstitutional  In  Estate  of  Packer,  125 
C^l.  896,  78  Am.  St  Rep.  68,  68  Pac.  Rep.  69, 
as  to  titles  vested  prior  to  date  of  act.  But 
decision  was  limited  to  such  cases,  and  it  has 
since  been  held  as  to  cases  of  titles  vested 
subsequent  to  amendment,  that  act  Is  con- 
stitutionaL— Gutter  vs.  Dallamore,  144  CaL  666, 
668,  79  Pac  Rep.  888. 

A.  CONSTRUCTION.— Original  reading  of 
this  section  (8 164  Probate  Act),  In  which  word 
"and"  was  used  In  place  of  '*or"  as  In 
present  reading  of  section,  ought  not  to  be 
construed  to  mean  that  unless  all  these  vari- 
ous kinds  of  charges  exist  against  estate,  even 
though  there  Is  deflcienoy  of  personal  assets 
to  pay  such  as  do  exist,  there  can  be  no  sale 
of  real  estate,  as  such  construction  would  be 
absurd;  evident  meaning  of  original  section 
being,  on  contrary,  that  If  there  is  not  suffl- 
olent  personalty  to  pay  aggregate  of  all  these 
classes  of  claims,  be  same  more  or  less,  or 
be  it  made  up  of  one  of  items  of  these  classes 
of  charges,  real  estate  may  be  sold  to  pay 
charges  of  deficiency  left  after  amount  which 
personalty  will  pay.— Estate  of  Bents,  86  CaL 
687,  690. 

10.  gale  for  adwatage  of  estate. — ^For  full 
disonssion   of  power  of  administrator   to   sell 
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real  estate  on  flrround  that  It  was  for  ad- 
vantagre,  benefit,  and  best  Interesta,  etc.,  in 
this  section  as  amended  In  1874,  In  case  where 
deceased  died  prior  to  law  yoinff  into  effect. — 
Estate  of  Packer,  125  Cal.  896,  899,  78  Am. 
St  Rep.  58,  68  Pac.  Rep.  69. 

As  to  contract  for  purchase  of  landSy  how 
sold,  see  post  S  1666  and  note. 

As  to  delay  Im  applylaar  for  or#er  of  sale 
of  real  estate,  see  note  26  Am.  St.  Rep.  22-86. 

11.  BXFIBNSBS  OF  ADMINISTRATION— 
Sale  for* — ^The  proTlslons  of  this  section,  with 
(1546  post,  were  Intended  to  afford  creditors 
of  executors,  as  well  as  creditors  of  decedent, 
means  of  securlnff  payment  of  their  claims 
a^inst  estate,  and  necessarily  contemplate 
expenses  of  administration  which  the  execu- 
tor nofiTlects  or  refuses  to  pay. — Sstato  of 
Gouts,  87  CaL  480.  482,  25  Pac  Rep.  685. 

12.  FINDINGS— avrtodlctloiua  facts.— Find- 
ing of  fact  whioh  must  precede  order  of  sale 
IS  judicial  finding.  Determination  that  sale 
is  necessary  for  purpose  stated  in  petition  Is 
an  adjudication,  and  power  thus  to  adjudicate 
may  be  and  has  been  appropriately  placed 
in  probate  court  as  judicial  tribunal  expressly 
named  as  such  In  sixth  article  of  constitution, 
which  treats  of  "judicial  department."^Pryor 
TS.  Downey,  60  CaL  888,  407. 

As  to  exeeators  and  other  tmsteooy  wkem 
Tcstc€  -with  powers  by  iinpUeatlmi»  see  note 
87  Am.  Dec.  209-217. 

IS.  J17DG10CNT  OF  COURT— Petttioii  nnurt 
B«pport« — ^The  necessity  for  sale  to  eonclusion 
which  court  must  draw  for  itself  from  facts 
stated.  It  is  not  matter  for  executor  or  ad- 
ministrator to  determine.  It  is  matter  for 
court,  and  petition  must  therefore  furnish 
materials  for  its  juderment.— Haynes  va  Meeks, 
20  Cal.  288.  814. 

14.  JURISDICTION.  — CompllaaMO  with  thm 
■tatate  as  to  mecesslty  for  sale  where  petition 
Is  based  upon  that  Question  Is  essential  to 
jurisdiction  of  court,  as  without  such  com- 
pliance court  cannot  judffo  of  necessity  of 
sale  asked.— Haynes  vs.  Meeks,  20  Cal.  288, 
315.  See  Townsend  vs.  Gordon,  19  CaL  188; 
Gregory  vs.  Taber,  19  Cal.  397;  Corwin  vs. 
Merritt,  8  Barb.  (N.  T.)  843;  Bloom  vs.  Bur- 
dick,  1  Hill   (N.  T.)  180. 

IB.  ORDBR  NBCBSSART.— By  virtue  of 
this  section,  in  absence  of  any  authority  In 
will,  estate  of  deceased,  when  necessary  to  be 
appropriated  to  payment  of  claims  by  means 
of  sale,  such  sale  must  be  made  upon  order 
of  court.— Sharp  va  Loupe,  120  CaL  88,  9S, 
M  Pac  Rep.  184,  586. 


16.  PBRSONAL  PROPBRTT— If  stlU  la  ez- 
IstoBoo  mnst  be  vsed  in  payment  of  expenses 
before  resort  is  had  to  real  estate,  unless  it  Is 
specified  in  devise  under  will,  in  which  case 
it  cannot  be  taken  for  that  purpose  if  there 
is  other  sufficient  property. — ^Estate  of  Wood- 
worth,  81  CaL  695;  Abila  vs.  Burnett,  83  Cal. 
668,  667. 

17.  POWKRS  OF  ADBnNISTRATOB^Pay- 
moBt  of  MoBSy  tazosy  etc. — ^The  soverninff 
principle  is  that,  subject  to  approval  of  court, 
administrator  may  do  whatever  is  necessary 
for  preservation  of  property  of  estate,  and 
specific  character  of  act  done  is  altogether 
immaterial;  hence,  he  may  pay  off*  liens  ex- 
istingr  on  property  (Burnett  vs.  Lyford,  98 
Cal.  114,  118,  28  Paa  Rep.  855);  taxes,  tax-- 
sales  (People  vs.  Olvera,  48  CaL  492,  Wein- 
relch  vs.  Hensley,  121  CaL  647,  657,  54  Pac. 
Rep.  264);  costs  of  cattle  or  horses  impounded 
or  held  for  expense  of  pasture  (Estate  of 
Armstrong,  185  CaL  608,  606,  68  Pac.  Rep. 
188).— Estate  of  Freud,  181  CaL  667,  670»  68 
Pac  Rep.  1080. 

18.  PROCBIDDING  FOR  ORDBR  OF  SALB. 
— Power  of  court.— Upon  an  application  by  an 
executor  for  an  order  authorlzinv  him  to  sell 
real  property  belonfirins  to  estate  of  his  tes- 
tator, for  purpose  of  satisfying:  claim  in  his 
own  favor  for  a  sum  on  account  of  expenses 
as  executor,  court  has  power  only  in  such 
proceeding  to  ascertain,  first,  whether  there 
is  lesral  necessity  for  sale;  and,  second,  how 
much  land  ougrht  to  be  sold.— Abila  va  Bur- 
nett, 88  (3aL  668.  666. 

IS.  RBDIDIHPTION  OF  PROPBRTT— Sale 
for  purpose  of«— The  administrator  has  power 
to  redeem  property  of  estate,  and  amount  nec- 
essary for  that  purpose  is  legitimate  prospect- 
ive chargre  or  expense  of  administration,  and 
court  may  order  sale  for  that  purpose. — Estate 
of  Freud,  181  Cal.  667,  670,  68  Pac.  Rep.  1080. 

90.     UNMATURED      DBBTS       INCLUDBD.— 

When  sale  is  necessary  "to  pay  the  debts, 
expenses,  or  eharses  of  administration,"  this 
refers  not  only  to  accrued  debts,  expenses,  or 
charges,  but  to  those  to  accrue. — Estate  of 
Freud,  181  CaL  667,  670,  68  Pac  Rep.  1080. 

SI.  TESTING  OF  TITLB  IN  HEIR.— Under 
our  statute,  upon  death  of  ancestor  property 
of  intestate  at  once  vests  in  heir,  but  it  vests 
subject  to  conditions  imposed  by  statute,  and 
administrator  is  charged  with  duty  of  pre- 
servingr  property  until  final  distribution. — Es- 
tate of  Porter,  129  Cal.  86,  89,  79  Am.  8t 
Rep.  78,  61  Pac  Rep.   659. 


§1637.  VEKIFIED  PETITION  FOB  BALE,  WHAT  TO  CONTAIN.  To  ob- 
tain such  order  tor  the  sale  of  real  property,  he  must  present  a  verified  petition 
to  the  superior  court,  or  a  judge  thereof,  setting  forth  [1]  the  amount  of  the 
personal  estate  that  has  oome  to  his  hands,  and  [2]  how  mueh  thereof,  if  any, 
remains  undisposed  of;  [8]  the  debts  outstanding  against  the  decedent,  as  far  as 
can  be  ascertained  or  estimated;  [4]  the  amount  due  upon  the  family  allowance,  or 
[5]  that  will  be  due  after  the  same  has  been  in  force  for  one  year;  [6]  the  debts, 
expenses,  and  charges  of  administration  already  accrued,  and  [7]  an  estimate  of 
what  will  or  may  acGTue  during  the  administration ;    [8]  a  general  description  of  all 
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the  real  property  of  which  the  decedent  died  seized,  or  in  which  he  had  any  interest, 
or  in  which  the  estate  has  acquired  any  interest,  and  [9]  the  condition  and  value 
thereof,  and  [10]  whether  the  same  be  community  or  separate  property;  [11]  the 
names  of  the  legatees  and  devisees,  if  any,  and  [12]  the  heirs  of  the  deceased,  so 
far  as  known  to  the  petitioner;  and  if  said  order  for  sale  of  real  estate  is  peti- 
tioned for  on  the  ground  that  it  is  for  the  advantage,  benefit,  and  best  interests  of 
the  estate,  and  those  interested  therein  that  a  sale  be  made,  the  petition,  in  addi- 
tion to  the  foregoing  facts,  [13]  must  set  forth  in  what  way  an  advantage  or 
benefit  would  accrue  to  the  estate,  and  those  interested  therein,  by  such  sale. 

If  any.  of  the  matters  herein  enumerated  cannot  be  ascertained,  it  must  be  so 
stated  in  the  petition ;  but  a  failure  to  set  forth  facts  hereinbefore  enumerated  will 
not  invalidate  the  subsequent  proceedings,  if  the  defect  be  supplied  by  the  proofs 
at  the  hearing  and  the  general  facts,  showing  that  such  sale  is  necessary,  or  that  such 
sale  is  for  the  advantage,  benefit,  and  best  interests  of  the  estate,  and  those  inter- 
ested therein,  be  stated  in  the  decree. 

History:  Enacted  March  11,  1872,  founded  on  §  155  Probate  Act  as  amended 
May  20,  1861,  Stats.  1861,  p.  640,  §  52 ;  amended  March  24,  1874,  Code  Amdta. 
1873-4,  p.  370;  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  94;  March  23, 
1893,  Stats,  and  Amdts.  1893,  p.  212;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  219,  act  held  unconstitutional,  see  history^  i  5  ante. 


1, 8.  Applied,  dted,  construed,  referred  to. 

8.  Amendment  of  petition  at  hearing. 
4,5.  Appeal — Objections  not  made  below. 

6.  Application  to  sell  real  estate — Substitute 

for  action. 

7.  Certainty  of  petition  required. 

8.  Character  of  land — Mining  patent. 
9, 10.  Collateral  attack. 

IL  Community  or  separate  property — ^Fallnrt 
to  state. 
12-16.  Condition  of  property — Statement  of. 
17, 18.  Same— City  lot. 

19.  Same — Failure  to  object  waives  defect 

20.  Construction. 
21,22.  Same — General  facts. 

23.  Same — ^With  other  sections. 

24.  Defective  petition — Cured  by  proof. 

25.  Demurrer. 

26, 27.  Description  of  property. 

28.  Direct  attack  on  sufficiency  of  petition. 

29.  Error  does  not  invalidate  decision. 

30.  Immature  debts — Considered  on  proceed- 

ing. 
81, 82.  Jurisdiction  of  probate  court  oomci  from 
petition. 
S3.  Jurisdictional  facts. 
34.  Same— Description  of  property. 
85,36.  Same — Required  statutory  averments 

37.  Matters  of  substance  must  be  alleged  in 

direct  terms. 

38.  Mere  formal  defects. 
89, 40.  Nature  of  proceeding. 

41.  Necessary  averments. 

42.  Necessity  for  sale — Averment  of  required. 

43.  Order  to  show  cause  and  notice  essential 

44.  Same— Subsequent  errors. 

45.  Same — ^Insufficiently  shown. 

46.  Personal  estate  insufficient— Averment  of. 

47.  Pleading    condition    and    value    of    real 

estate. 

48.  Beferenee  to  Inventozj. 

49.  Sufficiency  of  petition  is  basis  of  order. 
00, 51.  Sufficient  of  petition. 


52-54.  Substantial  compliance  sufficient. 

55.  Same — Collateral  and  &ect  attacks* 

56.  Same — ^Petition  aided  by  order. 

57.  Same — ^Required. 

58.  Title  of  heir— Subject  to  sale. 

59.  Verification — Schedule  affixed  to  petition. 

1.     APPLIBD,     CITBO,     COlfSTRUBD,     RB- 
FBRRESD  TOf  eta — 1.  €k>de  section^— Estate  of 

Smith,  51  Cal.  568,  665  (construed  and  applied); 
Estate  of  Boland,  56  Cal.  810,  314,  815  (con- 
strued and  applied);  Dennis  vs.  Winter,  68  Cal. 
16,  17,  18  (construed  with  9  1517  ante) ;  Estate 
of  Rose,  68  Cal.  846,  847  (construed);  Gharky 
vs.  Werner,  66  Cal.  888,  889,  5  Pac.  Rep.  676 
(construed  and  applied);  Smith  vs.  Biscailuz 
(Cal.  March  81,  1889),  81  Pac  Rep.  15.  17 
(applied);  Kertchem  vs.  Qeorgre,  78  Cal.  697, 
699,  21  Pac  Rep.  872  (referred  to);  Richard- 
son vs.  Butler,  82  Cal.  174,  176,  16  Am.  St. 
Rep.  101,  28  Pac.  Rep.  9  (construed);  Silver- 
man vs.  Qundelflnser,  82  Cal.  648,  649,  23  Pac 
Rep.  12  (construed);  Burris  vs.  Adams,  96  Cal. 
664,  667,  81  Pac.  Rep.  666  (construed);  Burris 
vs.  Kennedy,  108  Cal.  881,  839,  41  Pac.  Rep. 
468  (construed);  Burris  vs.  Kennedy  (Cal.  Jan. 
8,  1895),  88  Pac  Rep.  971  (cited);  Estate  of 
Byrne,  112  Cal.  176,  178.  180,  44  Pac  Rep. 
467  (construed  and  applied);  Ions  vs.  Harbi- 
aon,  112  Cal.  260,  268,  44  Pac  Rep.  672  (ap- 
plied): Estate  of  Hamilton,  120  Cal.  421,  424. 
425,  62  Pac  Rep.  708  (construed  as  not  apply- 
ing); Stow  vs.  SchlefTerly,  120  Cal.  609,  611, 
62  Pac  Rep.  1000  (cited);  Campbell  vs.  Drals, 

126  Cal.  268,  267,  67  Pac  Rep.  994  (construed 
vrlth  891538,  1689  post);  Estate  of  Heydenfeldt. 

127  Cal.  466,  468,  69  Pac  Rep.  889  (construed); 
Murphy  vs.  Farmers'  &  M.  Bank,  181  Cal.  116, 
119,  68  Pac  Rep.  868  (applied);  Estate  of 
Cook,  187  C^al.  184,  186,  186,  187,  188,  191,  69 
Pac  Rep.  968  (construed);  Estate  of  Levy,  141 
CaL  639,  641,  76  Pac  Rep.  317  (construed); 
Estate  of  Newlove,  142  CaL  877,  879,  75  Pac 
Rep.  1088   (construed  as  not  applying). 
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2.  Same — 2.  Probate  Act  fi  165. — Gregory  vs. 
HcPherson.  13  Cal.  562,  576  (cUed  with  other 
sections):  Stuart  vs.  Allen.  16  Cal.  473,  600 
(construed  with  other  sections):  Oregrory  vs. 
Taber,  19  Cal.  397,  410  (cited  with  other  sec- 
tions); Estate  of  Sprifirgrs.  20  Cal.  121,  124 
(cited  with  other  sections);  Haynes  vs.  Meeks. 
20  Cal.  288.  313.  314  (cited  with  other  sec- 
tions); Abila  vs.  Burnett,  83  Cal.  658,  665 
(cited  with  11686  ante);  Estate  of  Bents,  86 
Cal.  687.  690.  691  (cited  with  other  sections); 
Pryor  vs.  Downey,  60  Cal.  888,  406  (cited  with 
11636  ante);  Richardson  vs.  Musser,  54  Cal. 
197  (construed);  Estate  of  Arsuello,  85  Cal. 
151,  162,  24  Pac.  Rep.  641  (construed):  Smith 
vs.  Biscallus,  88  Cal.  844,  846,  849,  851.  865, 
356,  21  Pac  Rep.  15,  28  Id.  814  (cited  in  con- 
struing H  1777,  1778  post). 

As  to  potltloa  for  salo  of  property,  see  ante 
8  168  and  note. 

Saaic — AmoBdoA  petltloB  aJkonld  bo  treated 
■•  BOW  potltloA  and  court  should  proceed  de 
novo  upon  the  same. — Oharky  vs.  Werner,  66 
CbL  888,  889,  6  Pac.  Rep.  676. 

As  to  retam  of  sale,  see  ante  1 1617  and  note. 

As  to  summary  sale  of  mlBO»  see  ante  91629 
et  seq.  and  notes. 

8.     AMENDMBIVT  OF  PETITION  AT  HEAR* 

IflGv— Where  on  day  fixed  for  hearingr  petition 
for  order  directing  sale  of  real  estate  executor 
moved  court  for  leave  to  amend  petition  by 
flUns  another  appraisal  of  real  estate,  which 
motion  was  sranted,  and  petition  was  accord- 
ingly amended,  and,  as  amended,  was  reveri- 
fled,  and  thereupon,  without  further  notice, 
court  made  an  order  for  sale  of  real  estate, 
held  that  it  was  error  to  make  order  of  sale 
on  petition  as  amended  without  further  notice. 
^Gharky  vs.  Werner,  66  Cal.  888,  889,  6  Pac. 
Rep.  676. 

As  to  efleet  of  amendment  to  tbls  seetlon  on 
estates  of  persons  previously  deceased,  see 
ante  ( 1686  and  note  pars.  3-5. 

4.  APPEAI^— Objection    not    made    below^— 

Where  objection  to  petition  for  order  to  sell 
does  not  state  as  ground  that  petition  falls 
to  state  condition  of  property,  and  is  not  made 
in  lower  court,  it  cannot  be  considered  on  ap- 
peal, but  petition  will  be  treated  as  containing 
proper  statement  as  to  such  condition. — Baum 
vs.  Roper,  132  Cal.  42,  48.  64  Pac.  Rep.  128. 

5.  Parties  who  have  been  duly  notified  of 
proceeding  for  sale  must  make  their  objec- 
tions to  sufllciency  of  petition  in  lower  court, 
or  be  deemed  to  have  waived  them,  just  as 
In  ordinary  civil  actions  they  are  deemed  to 
have  waived  them,  unless  they  make  them  by 
special  demurrer.— Estate  of  Levy,  141  Cal. 
639.   75    Pac.   Rep.    317. 

•.  APPLICATION  TO  SELL  REAL  ESTATE 
—Substitute  for  action*— On  an  application  to 
sell  estate,  heir  may  dispute  validity  of 
claims  on  which  petition  is  based,  although 
they  have  been  allowed  by  executor  and  ad- 
ministrator and  probate  judge.  Petition  to 
sell  Is  substitute  for  an  action  against  heir, 
who  must  be  cited,  and  then  first  has  his  day 
In  court.  The  "allowance"  is  only  prima 
faele  proof  of  claim.— WIngerter  vs.  Winger- 
ter,  71  Cal.  105,  111.  11  Pac.  Rep.  853.  See 
Beckett  vs.  Selover,  7  Cal.  215,  68  Am.  Dec.  237. 


r.     CERTAINTY  OF  PETITION  REdUIRED. 

— Petition  which  is  demurrable  for  uncertainty 
in  that  it  does  not  simply  pray  for  decree  of 
sale — but  this  prayer  is  in  alternative — does 
not  necessarily  render  decree  void,  and  such 
petition  by  asking  what  court  had  no  au- 
thority to  grant  does  not  destroy  power  of  , 
court  to  grant  what  it  was  empowered  to 
give. — Stuart  vs.  Allen.   16  Cal.  473.  499. 

8.     CHARACTER   OF   LAND— Mining   patent. 

— Lands  held  to  be  real  estate  and  to  be  sold 
under  petition  as  required  by  this  section, 
and  not  under  provisions  of  sections  relating 
to  summary  sales  of  mines  and  mining  inter- 
ests, although  same  were  patented  under 
mineral  entry;  but  where  description  in  peti- 
tion refutes  idea  that  property  was  either 
mine  or  mining  interest  within  meaning  of 
9fi  1629,  1630  ante,  and  where  lands  were 
treated  throughout  proceedings  as  real  estate 
excepting  name  which  it  bears.  "Irish  &  Byrne 
Mine,"  the  name  Is  not  evidence  that  property 
was  in  fact  mine. — ^Estate  of  Byrne,  112  Cal. 
176,  179,  180,  44  Pac.  Rep.  467. 

A.  COLLATERAL  ATTACK.— Petition  can- 
not be  attacked  collaterally  where  petition 
presents  all  facts  necessary  to  give  court 
jurisdiction  of  matter  of  sale,  whatever  else 
is  inserted.— Stuart  vs.  Allen.  16  Cal.  473.  499. 

10.  Irregularities  and  improper  exercise  of 
jurisdiction  do  not  render  decree  and  proceed- 
ings void  upon  indirect  attack  where  power  . 
of  court  to  order  sale  of  land  was  properly 
exercised  by  its  final  decree. — Stuart  vs.  Allen, 
16  Cal.  478.  499. 

As  to  snfllcleney  of  petition  as  against  eol- 
lateral  attack,  see  ante  8  1517  and  note. 

IL  COMMUNITT  OR  SEPARATE  PROP- 
ERTY— ^Failure  to  state. — Petition  for  sale  of 
real  property,  which  is  very  full  otherwise, 
but  neglects  to  state  whether  property  was 
separate  or  community,  may  be  remedied  in 
order  of  sale,  and  is  sufficient. — Estate  of 
Arguello,  85  Cal.  161,  152,  24  Pac.  Rep.  641. 

12.  CONDITION  OF  PROPERTY— State- 
ment of. — Petition  is  defective  where  there  is 
no  attempt  at  statement  of  condition  of  prop- 
erty, nor  of  value  of  property  asked  to  be  sold, 
except  statement  that  it  is  of  uncertain  value 
on  account  of  litigation  with  reference  there- 
to.— Estate   of   Rose,   63    Cal.    846,    347,   348. 

18.  Petition  is  substantially  defective  where 
it  fails  to  inform  court  as  to  condition  of 
property;  that  is.  whether  property  is  im- 
proved or  unimproved,  productive  or  unpro- 
ductive, occupied  or  vacant,  and  like;  and 
provision  of  statute  to  effect  that  failure  to 
set  out  necessary  facts  in  petition  will  not 
invalidate  subsequent  proceedings,  if  such  de- 
fects be  supplied  by  proof  at  the  hearing,  and 
stated  in  the  decree,  has  no  applicability  to 
such  defective  petition,  sufficiency  of  which 
is  directly  attacked  by  general  demurrer  in 
probate  court,  or  by  objection  to  its  suffi- 
ciency, taken  upon  appeal  from  order  of  sale. — 
Estate  of  Smith,  51  Cal.  663,  566. 

14.  Petition  is  fatally  defective  where  it 
fails  to  set  forth  condition  of  property, 
whether  petition  be  measured  by  this  section 
or  8 1530  ante.     Court  should  be  informed   of 


S  1S87 


(aoo4) 


CONDITION  OF  PROPSBTY—aSSFSCTITB  PBTITION. 


[PCUf. 


condition  of  property*  that  is,  whether  pfop- 
erty  Is  improved  or  unimproved,  productive  or 
unproductive,  occupied  or  vacant,  and  like. 
Such  Information  is  necessary  to  enable  court 
to  exercise  its  Judgment  in  selection  of  prop- 
erty of  estate  which  can  be  most  advantage- 
ously sold.— Estate  of  Boiand,  65  Cal.  810,  816; 
Smith  vs.  Blscailuz,  88  Cal.  844,  849,  21  Pao. 
Hep.   16.  23  Id.  814. 

16.  Petition  is  defective  In  falllnsr  to  show 
condition  of  estate,  whether  It  was  improved 
or  unimproved,  productive  or  unproductive, 
occupied  or  vacant,  and  the  like,  and  where 
there  is  no  other  Information  given  by  which 
court  could  have  Intelligently  exercised  its 
Judfirment  as  to  what  portion  of  property  of 
estate  can  be  most  Judiciously  sold  so  as  to 
cure  defects  of  petition  as  provided  In  sec- 
tion.— Kertchem  vs.  George,  78  Cal.  597,  699, 
21  Pac.  Rep.  872.  See  Fitch  vs.  Miller,  20  Cal. 
362,  386;  Estate  of  Smith,  51  Cal.  668;  Estate 
of  Boland,  56  Cal.  810,  816. 

16.  Petition  should  set  forth  conditions  of 
property,  that  is,  whether  property  is  im- 
proved or  unimproved,  productive  or  unpro- 
ductive, occupied  or  vacant,  and  the  like; 
such  Information  Is  necessary  to  enable  court 
to  Intellifirently  exercise  its  Judgment  in  selec- 
tion of  property  of  estate  which  can  be  most 
advantagreously  sold. — Estate  of  Smith,  61  Cal. 
668.   6€6. 

17.  City  lot.^Deslfirnation  of  elty  lot  as 
"unimproved"  Is  sufficient  description  of  its 
"condition,"  at  least  to  give  Jurisdiction  to 
probate  court. — Richardson  vs.  Butler,  82  Cal. 
174,  179,   16  Am.   St.   Rep.   101,  28   Pac.   Rep.  9. 

18.  While  it  has  been  held  that  designation 
of  city  lot  as  "unimproved"  Is  sufficient  de- 
scription of  Its  condition.  It  is  hardly  author- 
ity for  provision  that  designation  of  city  lot 
as  "improved"  would  be  sufficient.— Estate  of 
Levy,  141  Cal.  689,  644.  76  Pac.  Rep.  817. 

19.  Fallare    to    object    waives    defects— The 

statute  does  not  specify  any  particulars  of 
condition  of  property  which  are  to  be  set 
forth  in  petition,  and  as  against  one  who 
was  not  only  legally  notified,  but  actually 
appeared  in  lower  court  and  failed  to  make 
special  objection  on  this  ground,  the  action 
of  lower  court  in  holding  statement  as  to 
condition  of  property  sufficient  was  affirmed. — 
Estate  of  Lievy,  141  Cal.  689.  646,  76  Pac.  Rep. 
817. 

20.  CONSTRUCTION. — ^Provisions  of  section 
relate  to  sales  by  executors  and  administra- 
tors, and  not  to  guardians'  sales. — ^Estate  of 
Hamilton,  120  Cal.  421,  62  Pac.  Rep.  708. 

21.  General  faets.^The  phrase  "the  general 
facts"  in  this  section  does  not  mean  same 
thing  as  word  "facts"  in  last  clause,  and  gen- 
eral facts  must  be  held  to  mean  those  ultimate 
facts  showing  contingency  as  prescribed  In 
SS 1777.  1778  post,  and  words  "the  facts  show- 
ing sale  to  be  necessary"  must  refer  to  those 
more  explicit  facts  and  olreumstances  set  out 
In  8  1781  post— Smith  vs.  Blscailus  (Cal.  March 
21,  1889).  21  Pac.  Rep.  16. 

22.  This  section  means  that  neither  failure 
in  petition  to  set  out  speolal  facts  and  cir- 
eumstances  nor  failure  to  set  forth  condition 


of  property  shall  invalidate  t^e  If  decree 
recited  general  facts.— Smith  vs.  Blscailus 
(Cal.  March   21,   1889).   21  Pac.  Rep.   15. 

28.  With  other  sectloas^— This  section  must 
be  construed  in  connection  with  M 1777.  1778, 
1781  post,  which  prescribes  certain  ultimate 
facts  or  contingencies  under  which  real  estate 
of  minor  may  be  sold,  and  which  must  appear 
in  some  form  in  petition  therefor  to  give  court 
Jurisdiction^— Smith  vs.  Biscallus  (Cal.  Marcb 
21,  1889),  21  Pac.  Rep.  16. 

84.     DBFBCTIV1B  PBTITION— May  be  cored 

by  proofs— Petition  to  sell  minor's  real  estate, 
whioh  is  defective  in  not  setting  forth  con- 
dition of  estate,  and  facts  and  circumstances 
on  whioh  petition  is  founded  tending  to  show 
necessity  of  sale,  as  prescribed  in  6  1781  post, 
will  not  invalidate  proceedings  if  defect  was 
supplied  by  proof  at  hearing,  and  general  facts 
showing  such  necessity  be  stated  in  decree. — 
Smith  vs.  Blscailus  (Cal.  March  tl,  1889),  21 
Pac.  Rep.  16. 

28,  D1DMITRRBR«— Point  that  statement  Is 
insufficient  which  Is  easily  understood  as  an 
attempted  statement  of  particular  fact,  and 
is  merely  shadowed  by  some  uncertainty  or 
want  of  fulness  or  aptness  of  expression,  can 
be  reached  only  by  special  demurrer  or  objec- 
tion in  oourt  below. — ^Estate  of  I^evy.  141  Cal. 
689,  76  Pac  Rep.  817.  See  Estate  of  Hey  den - 
feldt,  127  Cal.  456,  69  Pac  Rep.  889;  Estate  of 
DevincensI,  119  Cal.  498,  600,  51  Pac  Rep.  846; 
Silverman  vs.  Oundelflnger,  82  Cal.  648,  23 
Pao.  Rep.  12. 

88.     DESCRIPTION     OF     PROPBRTY.— Sale 

is  not  void  upon  its  face  because  petition  does 
not  give  exact  or  accurate  description  of  real 
estate  where  brief  description  of  real  estate 
was  given  in  inventory  and  proper  reference 
to  inventory  was  made  in  petition.— Stuart  vs. 
Allen,  16  Cal.  478,  604. 

27.  Description  in  petition  of  all  real  prop- 
erty is  sufficient  where  same  gives  to  court 
all  Information  contemplated  by  code.— Rich- 
ardson vs.  Butler,  82  Cal.  174.  179,  16  Am.  St. 
Rep.  101,  28  Pac.  Rep.  9.  See  Stuart  vs.  Allen, 
16  Cal.  601;  Fitch  vs.  Miller,  20  Cal.  862. 

88.  DIRECT  ATTACK  ON  8IJFFICIBNCY 
OF  PETITION.— While  failure  to  set  out  nec- 
essary facts  in  petition  will  not  Invalidate 
subsequent  proceeding  If  defects  be  supplied 
by  proof,  etc.,  provision  has  no  application 
where  Insufficiency  of  petition  Is  directly  at- 
tacked by  general  demurrer  in  probate  court, 
or  by  objection  to  its  sufficiency  taken  upon 
appeal  from  order  of  sale— Estate  of  Smith, 
il  Cal.  668.   666. 

As  to  decree  of  salo  beld  snfletent  mm  sbow- 
fug  aeeesslty  for  sale  of  estate  of  minor,  see 
post  11778  and  note. 

88.  ERROR  DOBS  NOT  INTALIDATB  DB- 
CISION.— If  court  had  Jurisdiction,  errors  in 
exercise  of  It,  however  gross,  would  not  ren- 
der decision  invalid.- Burris  rm,  Kennedy,  108 
Cal.  881.  41  Pac  Rep.  458. 

As  to  gimrdlaesblp  salesy  see  post  1 1781  and 
note. 

88,  IMMAT17RB  DBBT8— OoBsMeced  ea  pee- 
ccedleg.— A  sale  may  be  ordered  when  neces- 
sary to  meet  prospeotive  charges  or  expenses. 


TU.  Xlf  cb.  VII,  wt.  IV.] 


JVBISSienON^AIiLBChA'VlON— ^VBRMBlfTS. 


(aOOft)        8U87 


thoufiTh  there  be  no  debts  or  expenses  ot  ad- 
ministration accrued  or  anpaid.-^E«state  of 
Freud.  131  Cal.  6ft7»  670,  68  Pac  Rep.  1080. 
See  Richardson  vs.  Butler,  82  CaL  174,  179,  16 
Am.  St.  Rep.  101,  38  Pac.  Rep.  9. 

SI.  JURISDICTION  OF  PROBATB  COURT 
COMBS  FROM  PSTITIOlf  With  averments  re- 
quired in  this  section. — Gregory  vs.  Taber,  19 
CaL  897,  410. 

tt.  Jurisdiction  of  probate  court  to  order 
sale  of  lands  does  not  come  from  its  general 
Jurisdiction  over  administration  of  estates,  but 
from  petition  for  sale;  and  that  petition  must 
comply  with  requirements  of  oode.  This  rule 
Is  not  changed  by  provisions  of  present  con- 
stitution which  fflves  Jurisdiction  of  probate 
business  to  court  of  general  Jurisdiction,  or 
by  fact  that  code  no  longer  requires  deficiency 
of  personal  property  to  be  shown  before  there 
can  be  any  valid  sale  of  real  property.— Rich- 
ardson vs.  Butler,  82  Cal.  174,  176,  16  Am.  St 
«  Rep.  101,  23  Pac.  Rep.  9.  See  Pry  or  vs.  Dow- 
ney, 60  Cal.  888,  19  Am.  Rep.  666. 

8S.  JURISDICTIOITAL  FACTS.— The  verifi- 
cation of  petition,  description  of  property,  its 
condition,  value,  and  character,  are  Jurisdic- 
tional facts  which  must  affirmatively  appear 
in  verified  petition  before  probate  court  can 
jmake  valid  order  of  sale  of  real  property  of 
an  estate  to  pay  debts.  These  are  essence  of 
*  petition,  without  which  it  has  no  lesai  exist- 
ence.—Estajte  of  Boland.  66  Cal.  810,  316. 

54.  Deserlptlon  of  pvopertr.  Its  eondltlon, 
valae*  and  eharacter,  are  Jurisdictional  facts, 
necessary  to  enable  the  court  to  intellifirently 
exercise  Its.  Judgment  In  the  selection  of  the 
property  of  the  estate  which  can  be  most  ad- 
vantageously sold. — Estate  of  Boland.  supra; 
Estate  of  Smith,  61  Cal.  668. 

55.  Rs««lred  mtwAutory  averments  In  petition 
are  Jurisdictional.  Upon  statutory  petition 
court  has  power  to  act  and  upon  no  other. 
There  is  no  difference  between  no  petition  at 
all  and  petition  laoklnff  substantial  averments 
required  In  statute. — Qreffory  vs.  McPherson, 
18  Cal.  662,  677. 

86.  For  distinction  of  oases,  showinsr  Juris- 
dictional facts,  and  reconciling  apparent  conflict 
of  authority,  see  discussion  in  Estate  of  Cook, 
187  Cal.  184,  191,  69  Pae.  Rep.  968. 

t7.  MATTBRS  OF  SUBSTANCB  MUST  BB 
ALLEGED  IN  DIRECT  TERMS,  and  not  by  way 
of  recital  or  reference,  much  less  by  exhibits 
merely  attached  to  pleading.  This  general  rule 
Is  applied  with  equal  force  and  propriety  to 
petitions  for  sale  of  real  estate  to  pay  debts 
and  expenses  of  administration.— City  of  Los 
Angeles  vs.  SIgnoret.  60  Cal.  298;  Burkett  vs. 
Griffith.  90  Cal.  688,  87  Pac.  Rep.  627,  13  L.  R.  A. 
707;  Hibernia  Sav.  St  L.  Assoc,  vs.  Thornton,  117 
Cal.  481.  49  Pac.  Rep.  673;  Estate  of  Cook,  187 
Cal.  184.  191.  69  Pac.  Rep.  968. 

SSi  MERE  FORMAL  DEFECTS  In  mode  of 
petition  do  not  affect  Jurisdiction.— Stuart  vs. 
Allen,  16  Cal.  474,  476,  601. 

As  to  sutmary  salee  of  mines  and  mlaJag' 
tatevost,  see  ante  91 1629-1588  and  notes. 

St.  NATURE  OF  PROCEEDING.— Proceed- 
ing for  sale  of  real  estate  of  Intestate  is  in 
nature  of  an  action  of  which  presentation  of 


petition  is  commencement,  and  order  of  sale  Is 
Judgment.— Estate  of  Sprlggs,  20  Cal.  121,  125: 

40.  Petition  is  commencement  of  distinct 
proceeding  in  nature  of  an  action;  without  it 
court  acquires  no  Jurisdiction  to  order  sale, 
for  Jurisdiction  for  that  purpose  depends  upon 
averments  of  petition.— Fits  vs.  Miller.  20  Cal. 
886.  See  Estate  of  Sprlggs,  20  Cal.  121,  125; 
Estate  of  Boland,  65  Cal.  310,  816;  Pry  or  vs. 
Downey,  60  Cal.  888,  19  Am.  Rep.  656;  Estate  of 
Smith,  61  Cal.  663. 

41.  NECESSARY  AVERMENTS.— This  sec- 
tion expressly  requires  statement  of  some 
facts  which  have  no  bearing  upon  question  of 
necessity  for  sale,  but  they  are  required  to  be 
stated  to  enable  court  to  exercise  Its  discretion 
after  it  has  determined  sale  to  be  necessary. — 
Burrls  vs.  Kennedy,  108  Cal.  881,  839,  41  Pac. 
Rep.  468. 

4^  NECESSITY  FOR  SALE— Averment  of 
required. — Sale  is  void,  for  want  of  Jurisdiction 
in  court  to  order  it,  where  there  Is  entire  ab- 
sence of  any  recital  that  proofs  of  necessity 
for  sale  of  land  for  any  of  statutory  purposes 
was  had  at  hearing,  or  any  proof  at  all,  and 
where  there  is  nothing  In  decree  which  even 
tends  to  show  existence  of  any  "general  facts" 
which  would  create  such  necessity  for  sale  of 
land  as  law  requires. — ^Kertchem  vs.  George,  78 
Cal.  697,  600,  21  Pac.  Rep.  872. 

48.  ORDER  TO  SHOW  CAITSE  AND  NOTICE 
ESSENTIAL. — A  probate  sale  of  real  estate, 
made  without  order  to  show  cause  required  by 
this  section,  and  without  service  of  notice,  is 
invalid  and  void. — Campbell  vs.  Drals,  125  Cal. 
268,  257,  57  Pac.  Rep.  994. 

44.  Subsequent  errors. — This  section  requires 
that  petition  shall  be  filed,  and  that  notice 
shall  be  given  and  an  opportunity  for  hearing 
shall  be  afforded,  and  these  acts  are  essential 
to  power  of  court  to  order  sale,  but  having  thus 
acquired  Jurisdiction,  errors  afterwards'  In  ex- 
ercise of  it  will  not  render  decree  Invalid. — 
Burrls  vs.  Kennedy,  108  CaL  881,  339,  41  Pac. 
Rep.  468. 

4IK.  InsoJIIclently  sbown. — ^Where  order  of 
sale  does  not  state  that  on  hearing  sale  ap- 
peared to  be  necessary,  the  only  statement  in 
that  regard  being  it  "appearing  to  court  that 
it  would  be  for  benefit  of  estate  to  sell  said 
real  estate  at  private  sale,**  held  that  these 
words  express  choice  as  between  public  and 
private  sale,  but  did  not  express  necessity  for 
sale,  and  that  an  attempted  sale  based  upon 
such  petition  and  order  conveyed  no  title. — Es- 
tate of  Rose,  68  Cal.  846,  849. 

46.  PERSONAL  ESTATE  INSUFFICIENT— 
Averment  of. — Certain  petition  held  sufficient 
as  to  averments  that  personal  estate  was  In- 
suffldent  to  pay  administration  expenses,  etc. — 
Estate  of  Bents.  86  Cal.  687.  689. 

47.  PLEADING  CONDITION  AND  VALUE 
OF  REAL  ESTATE.— Under  averment  in  body 
of  petition  which  referred  for  condition  and 
value  of  real  estate  to  schedule  annexed  and 
made  part  of  petition,  averment  in  body  of 
petition  may  fairly  be  taken  as  an  averment 
of  amount  named  in  schedule,  and  that  that 
was  present  value  of  property.— Silverman  vs. 
Qundelfinger,  82  Cal.  648,  549,  28  Pac.  Rep.  12. 
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Am  to  petition  for  orders  of  sale  In  seneral, 

see  ante  S  1518  and  note. 

As  to  petition  by  Interested  party  when  ex- 
ecntor  negrlects  or  refuses  to  apply  for  order  of 
sale,  etc.,  see  post  §  1645  and  note. 

48.  RBFERBNCS:  TO  INVBNTORT  In  peti- 
tion makes  for  all  purposes  of  such  reference 
inventory  part  of  petition;  amount  of  personal 
estate  being:  shown  by  inventory,  as  also  its 
value.— Stuart  vs.  Allen,  16  Cal.  476,  501. 

40.  SUFFICIE3NCT  OF  PETITION  IS  BASIS 
OF  OROE3R  of  sale,  and  upon  direct  appeal 
from  order,  if  petition  is  defective  in  any  of  its 
statutory  requirements,  it  is  fatal  to  validity 
of  order  of  sale.— Estate  of  Byrne,  112  Cal. 
176,  178,  44  Pac.  Rep.  467. 

60.  SUFFICIBNCY  OF  PBTITION.— Petition 
held  sufficient  under  this  section. — ^Richardson 
vs.  Musser,  54  Cal.  196. 

51.  Petition  held  defective  under  this  sec- 
tion.— Estate  of  Rose,  68  Cal.  346. 

As  to  sulllclemcy  of  petition,  see  S  1586  ante 
and  note  par.  18. 

52.  SUBSTANTIAL  COMPLIANCB  SUFFI- 
CIENT.—A  petition  for  sale  of  real  estate 
which  substantially  complies  with  provisions 
of  this  section  is  sufficient;  if  open  to  attack 
at  all,  it  must  be  done  In  lower  court  by  spe- 
cial demurrer. — Estate  of  Heydenfeldt,  127  Cal. 
456,  458,  59  Pac  Rep.  839.  See  Stuart  vs.  Allen, 
16  Cal.  474,  501;  Richardson  vs.  Butler,  82  Cal. 
174,  16  Am.  St  Rep.  101,  23  Pac.  Rep.  9;  Es- 
tate of  Arffuello,  85  Cal.  161,  162,  24  Pac.  Rep. 
641. 

53.  Where  court  was  fully  informed  by 
petition  of  facts  showing  necessity  of  sale, 
and  petition  and  recitals  in  order  of  sale  show 
substantial  compliance,  it  is  sufficient  as 
asalnst  objections  that  are  unimportant  and 
immaterial. — Burris  vs.  Adams,  96  Cal.  664,  667, 
31  Pac.  Rep.  565. 

54.  Literal  compliance  with  directions  of 
statute  is  not  necessary  in  order  to  exercise 
jurisdiction.  Substantial  compliance  is  enough. 
— Stuart  vs.  Allen,  16  Cal.  474,  601;  Richardson  • 


vs.  Butler,  82  Cal.  174.  176,  16  Am.  St  Rep.  101, 
28  Pac  Rep.  9. 

S5.  Collateral  and  dlreet  attacks.— A  peti- 
tion may  be  £rood  under  substantial  compliance 
with  this  section  as  agrainst  collateral  attack, 
where  defect  was  remedied  by  facts  stated 
in  order  directingr  sale,  but  sufficiency  of  peti- 
tion is  basis  of  order  of  sale,  and  upon  direct 
appeal  from  this  order,  if  petition  is  defective 
in  any  of  its  statutory  requirements,  it  is  fatal 
to  validity  of  order.— Estate  of  Byrne,  112  CaL 
176,  178,  44  Pac.  Rep.  467;  Estate  of  Cook,  137 
Cal.  184.  69  Pac.  Rep.  968. 

68.  Petition  aided  by  order.— Record  is  suffi- 
cient to  firive  court  jurisdiction  where  petition, 
aided  as  it  is  by  order  of  sale,  substantially 
complies  with  requirements  of  code,  and  where 
order  contains  full  recital  of  facts,  showing 
that  case  is  proper  one  for  sale  of  real  estate 
of  deceased,  and  where,  if  petition  did  not  set 
forth  all  facts  showing:  sale  to  be  necessary, 
defects  were  supplied  by  appearance  at  hear- 
ing and  general  facts  showingr  such  necessity 
as  stated  in  decree. — ^Dennis  vs.  Winter,  63  Cal. 
16,  17. 

57.  Reqvired. — Substantial  compliance  with 
provisions  of  this  section  is  essential  to  valid- 
ity of  order  on  direct  appeal. — Estate  of  Levy, 
141  Cal.  639,  75  Pac.  Rep.  317;  Estate  of 
Byrne,  112  Cal.  176,  44  Pac.  Rep.  467;  Estate 
of  Cook,  137  Cal.  184,  69  Pac.  Rep.  968. 

58.  TITLE  OF  HEIR— Subject  to  sale.r— The 
heir  takes  estate  subject  to  such  chargres  on  it 
as  law  authorized  at  death  of  his  testate,  as  pro- 
vided in  9  1516  ante  and  fi  1668  post,  and  real 
property  belonffins  to  estate  can  be  sold  under 
this  section  to  provide  money  to  discharge 
such  liabilities. — Murphy  vs.  Farmers  A  M. 
Bank,  181  Cal.  116,  119,  68  Pac.  Rep.  868. 

68.  TBRIFICATION— Sebedvlea  aflxed  to 
petition  foUowingr  verification  are  as  fully  in- 
cluded in  verification  as  if  such  schedules  pre- 
ceded certificate  thereof. — ^Richardson  vs.  But- 
ler, 82  Cal.  174,  180,  16  Am.  St.  Rep.  101,  28  Pac. 
Rep.  9. 


§  1638.  OBDEB  TO  PERSONS  INTERESTED  TO  APPEAR.  If  it  appears  to 
the  court  or  judge,  from  such  petition,  that  it  is  necessary,  or  that  it  would  be  for 
the  advantage,  benefit,  and  best  interests  of  the  estate,  and  those  interested  therein, 
to  sell  the  whole  or  some  portion  of  the  real  estate,  for  the  purposes  and  reasons 
mentioned  in  the  preceding  section,  or  any  of  them,  such  petition  must  be  filed,  and 
an  order  thereupon  made,  directing  all  persons  interested  in  the  estate  to  appear 
before  the  court,  at  a  time  and  place  specified,  not  less  than  four  nor  more  than 
ten  weeks  from  the  time  of  making  such  order,  to  show  cause  why  an  order  should 
not  be  granted  to  the  executor  or  administrator  for  the  sale  of  such  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §156  Probate  Aet  as 
amended  May  20,  1861,  Stats.  1861,  p.  641,  S  53;  amended  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  213. 

1,2.  Applied,  cited,  eonstruecL  referred  to. 

3.  Amount  and  condition  of  personal 

Former  rule. 

4.  Case  distinguished. 

5.  Description  of  real  estate. 

6.  Jurisdiction — ^Means  of  obtaining, 

7.  Title  of  heir. 


1.  APPIilBD,  CITBD,  OONSTRUBO, 
FBRRE3D  TO,  eto. — 1.  Code  seetton. — ^Dennis  vs. 
Bint,  122  Cal.  89.  41,  49,  54  Paa  Rep.  878 
(cited);  Estate  of  Packer,  126  Cal.  896,  897,  58 
Pac  Rep.  69  (construed  with  other  sections); 
Estate  of  Roach,  189  Cal.  17,  20,  72  Pac  Rep. 
898   (construed). 
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2.  Same — 2.  Probate  Act  3  156. — Gregory  va. 
McPherson.  13  Cal.  562,  576  (cited  with  other 
8ectlon8);Stuart  vs.  Allen,  16  Cal.  473,  500,  602, 
503  (construed  with  other  sections);  Estate  of 
Sprlsrirs.  20  Cal.  121,  124  (cited  with  other  sec- 
tions); Haynes  vs.  Meeks,  20  Cal.  288,  818 
(cited  with  other  sections);  Estate  of  Bentz, 
36  Cal.  687,  €90  (cited  with  other  sections). 

S.  AMOITNT  AND  CONDITION  OF  PER- 
SONAL estate: — ^Former  mle. — ^Under  original 
Probate  Act  (1 166)  petition  was  required  to 
show  that  there  was  not  sufficient  personal 
estate  In  hands  of  executor  or  administrator 
to  pay  allowance  to  family,  debts  outstanding 
against  deceased,  expenses  of  administration, 
etc,  before  order  could  be  made  directing  sale 
of  real  estate  of  deceased.  And  under  pro- 
visions of  this  section  as  it  originally  stood, 
statement  in  petition  was  indispensable  as  to 
amount  of  personal  estate  that  came  to  hands 
of  executor  before  Judge  had  right  to  malce 
order,  or  administrator  or  executor  to  make 
sale.— Gregory  vs.  McPherson,  13  Cal.  562,  676. 

See  Stuart  vs.  Allen,  16  Cal.  474,  476,  602. 


4.  Case  dlsttngiilalied. — Gregory  vs.  McPher- 
son held  not  to  be  authority  Inasmuch  as 
Judges  in  that  case  did  .lot  concur  in  grounds 
of  Judgment  and  that  question  argued  in  prin- 
cipal opinion  may  still  be  considered  open. — 
Stuart  vs.  Allen,  16  Cal.  474,  476,  602. 

5.  DESCRIPTION  OF  REAL  ESTATE  is 
not  required  by  this  section. — Estate  of  Roach, 
139  Cal.  17,  21,  72  Pac.  Rep.  393. 

0.  JURISDICTION— Meana  of  obtalnlmg.— 
There  is  no  analogy  between  method  provided 
for  herein  for  obtaining  Jurisdiction  of  person 
in  probate  proceedings  and  by  publication  of 
summons  in  ordinary  civil  actions. — Estate  of 
Roach,  139  Cal.  17,  21,  72  Pac.  Rep.  393. 

7.  TITLB  OF  HEIR.— Upon  death  of  an- 
cestor, heir  at  once  becomes  vested  with  full 
property,  subject  only  to  liens  then  existing 
or  created  by  statute  then  in  force. — Estate  of 
Packer,  125  Cal.  896,  899,  78  Am.  St.  Rep.  68, 
58  Pac.  Rep.  69.  See  Smith  vs.  Olmstead,  88 
Cal.  682,  22  Am.  St.  Rep.  836,'  26  Pac.  Rep.  621, 
12  Ii.  R.  A.  46;  Bates  vs.  Howard,  106  CaL  173, 
38  Pac.  Rep.  716. 


§  1539.    COPY  TO  BE  8EBVED,  ASSENT  GIVEN,  OB  PUBLICATION  MADE. 

A  copy  of  the  order  to  show  cause  must  be  personally  served  on  all  persons  inter- 
ested in  the  estate,  any  general  guardian  of  a  minor  so  interested,  and  any  legatee, 
or  devisee,  or  heir  of  the  decedent,  provided  they  are  residents  of  the  county,  at 
least  ten  days  before  the  time  appointed  for  hearing  the  petition,  or  be  published 
four  successive  weeks  in  such  newspaper  in  the  county  as  the  court  or  judge  shall 
direct.  If  all  persons  interested  in  the  estate  join  in  the  petition  for  the  sale,  or 
signify  in  writing  their  assent  thereto,  the  notice  may  be  dispensed  with,  and  the 
hearing  may  be  had  at  any  time. 

History:  Enacted  March  11,  1872,  founded  on  9S  157,  159  Probate  Act  as 
amended  May  22,  1861,  Stats.  1861,  p.  641,  §S  54,  56;  April  4,  1864,  Stats.  1863-4, 
p.  367,  §23;   amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  370. 


1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Allowance  of  fees  to  attorney  for  absent 

heirs. 

4.  Appearance  of  guardian  held  sufficient. 
5, 6.  Construction  of  §  159  Probate  Act. 

7.  Daily  or  weekly  paper. 

8.  New  notice  not  required  after  appeaL 

9.  Object  of  publication. 

10.  Object  of  §  159  Probate  Act  of  1851. 

11.  Publication  essentiaL 

12.  Time  of  publication — How  computed. 
18.  Weekly  paper — ^Publication  in. 

1.  APPLIBD,  CITBD,  C01V9TRUBD,  BB- 
FERRBD  TO»  etc.— 1.  Code  section.— Estate  of 
O'SuIllvan,  84  Cal.  444,  446,  24  Pac.  Rep.  281 
(construed  with  other  sections) ;  Scarf  vs.  Aid-, 
rich.  97  Cal.  360,  866,  82  Pac.  Rep.  824  (con- 
itrued);  Estate  of  Couts,  100  Cal.  400,  402,  34 
Pac  Rep.  865  (construed);  Dennis  vs.  Bint,  122 
Cal.  89.  41,  49,  84  Pac.  Rep.  378  (cited);  Camp- 
bell vs.  Drais,  125  Cal.  253,  267,  57  Pac.  Rep. 
994  (construed  with  9  1&87  ante  and  this  sec- 
tion). 

2.  Same— 2.  Probate  Act  S 150.— Stuart  vs. 
Allen,  16  Cal.  478,  604  (cited);  Estate  of 
Sprlgrss,  20  Cal.  121,  124  (cited  with  other  sec- 
tions); Townsend  vs.  Tallant,  33  Cal.  46,  52 
(construed);   Estate  of  Simmons,   43   Cal.   648, 


647  (construed);  Richardson  vs.  Musser,  64 
CaL  196,  197  (cited  with  other  sections). 

As  to  irvardlam  when  Infant  a  party^  see  ante 
SI  872,  878  and  notes;  post  181722,  1769  and 
notes. 

As  to  servlee  of  notlee — "Bj  pvbllcatlon,  see 
post  i  1705  and  note. 

Same^-Personal  service. — See  ante  ( 1011  and 
note;  post  fi§  1707-1710  and  notes. 

8.  allow^ancb:  of  fsbs  to  attornbt 

FOR  ABSENT  HEIRS  appointed  by  court  to 
represent  them  in  proceedingrs  to  obtain  order 
for  sale  of  real  estate  are  not  to  be  presumed 
unreasonable  nor  restrictive  per  se  where  no 
evidence  as  to  services  rendered  is  found  in 
record,  and  it  will  be  presumed  that  court  was 
justified  in  making  such  allowance  as  it  made. 
— Estate  of  Simmons,  48  Cal.  543,  647. 

4.  APPEARANCE  OF  GUARDIAN  HELD 
SUFFICIENT  to  give  Jurisdiction  where,  under 
statute,  service  of  order  to  show  cause  is  nec- 
essary to  be  made  on  guardian  to  grive  Jurisdic- 
tion where  no  appearance  is  made,  object  of 
service  being  to  bring  party  into  court  or  give 
him  notice  of  proceedings. — Stuart  vs.  Allen,  16 
Cal.  478,  504. 

6.  CONSTRUCTION  OF  S 159  PROBATE 
ACT. — ^Probate  court  has  no  authority  to  make 
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appointment  of  attorneys  for  absent  and  minor 
heirs  under  act  of  1851  upon  hearing  of  petition 
for  leave  to  sell  real  estate,  as  act  provided  for 
appointment  of  guardian  for  minor  heirs  on 
Issues  afTectingr  their  interests  as  such  issues 
should  arise.  Statute  provides  that  guardian 
— not  an  attorney — shall  be  appointed  to 
represent  them  before  petition  shall  have  been 
acted  upon;  and  that  guardian  shall  be  ap- 
pointed for  sole  purpose  of  taking  care  of  in- 
terests of  minor  heirs. — ^Townsend  vs.  Tallant. 
38  Cal.  45,  62. 

6.  Ten  days'  notice  of  hearing  of  petition 
to  attorney  appointed  to  represent  minor  heirs 
was  not  required  to  be  given  under  this  section 
as  same  read  prior  to  amendment  of  1861. — 
Richardson  vs.  Musser,  54  Cal.  196,  197. 

7.  DAILY  OR  WEEKLT  PAPE3R.— There  la 
nothing  in  statute  to  indicate  legislative  intent 
that  publication  shall  be  in  daily  rather  than 
in  weekly  paper;  and  in  absence  of  anything 
appearing  to  contrary  it  must  be  assumed  that 
no  such  intent  existed. — Estate  of  O'Sullivan, 
84  Cal.  444,  447,  24  Pac.  Rep.  281. 

8.  filBW  NOTICB  NO^  REMIUIRBD  AFTBR 
APPBAL. — By  compliance  with  requirements 
of  this  section,  court  obtained  Jurisdiction  of 
matter,  and  over  all  parties  interested  therein, 
and  any  subsequent  action  upon  petition  is 
movement  within  its  jurisdiction,  so  that  new 
notice  is  not  required  after  filing  of  remittitur 
from  appellate  court. — Estate  of  Couts,  100  CaL 
400,  402,  34  Pac.  Rep.  865. 

••  OBJBCT  OF  PUBLICATION  provided  for 
in    this    section    and    in    911540.     1643,    1547. 


1649  and  1706  post  is  to  give  notice  to  all  par- 
ties interested  in  estate  so  they  may  appear 
and  avail  themselves  of  any  rights  they  may 
have.— Estate  of  O'Sullivan,  84  CaL  444,  447,  24 
Pac.  Rep.  281. 

10.  OBJBSCT  OF  91IW  PROBATB  ACT 
OF  1861  requiring  appointment  of  guardian 
for  minor  heirs  on  Issues  affecting  their  inter- 
ests as  such  issues  should  arise  was  to  secure 
attention  and  fidelity  on  part  of  guardian  by 
limiting  his  authority  to  single  issue. — ^Town- 
send  vs.  Tallant,  88  Cal.  45,  68. 

IL  PUBLICATION  S389ESNTIAL.— A  probate 
sale  without  publication  of  notice,  as  required 
in  this  section,  is  invalid  and  void. — Campbell 
vs.  Drais,  126  CaL  258,  257,  67  Pac.  Rep.  994. 

As  to  pmblleatlofli  of  motleo  !■  general,  see 
post  9  1706  and  note. 

As  to  snttelency  of  pvUlcatlon  of  notice  of 
prtvate  sale  of  real  eotate,  see  post  9  1549  and 
note  pars.  4,  5. 

19.  TIIOC  OF  PUBLICATION— How  com- 
pnted. — Notice  of  private  sale  of  real  estate  la 
sufficient  where  published  for  two  weeks  suc- 
cessively next  before  day  of  sale,  which  means 
that  publication  must  be  for  two  successive 
weeks  up  to  day  on  which  sale  is  to  take 
place.— Estate  of  O'Sullivan,  84  Cal.  444,  447,  24 
Pac  Rep.  281.  See  Estate  of  Cunningham,  7S 
Cal.  658.  15  Pac.  Rep.  186. 

13.     MTBESKLY    PAPBR— The    pnblleatlon    Im 

weekly  paper  is  sufficient  to  meet  all  require- 
ments of  law. — Estate  of  O'Sullivan,  84  Cal.  444, 
447,  24  Pac.  Rep.  281.  See  Richardson  va 
Tobin,  45  Cal.  80,  88. 


§  1640.  HEABmO  AFTEB  PBOOF  OF  SEBVIOE.  The  court,  at  the  time 
and  place  appointed  in  such  order,  or  at  such  other  time  to  which  the  hearing 
may  be  postponed,  upon  satisfactory  proof  of  personal  service  or  publication  of  a 
oopy  of  the  order,  by  afiSdavit  or  otherwise,  if  the  consent  in  writing  to  such  sale 
of  all  parties  interested  is  not  filed,  must  proceed  to  hear  the  petition,  and  hear 
and  examine  the  allegations  and  proofs  of  the  petitioners,  and  of  all  persons  inter- 
ested in  the  estate  who  may  oppose  the  application. 

PRESENTATION  OF  OLAIMS.  All  claims  against  the  decedent  not  before  pre- 
sented, if  the  period  of  presentation  has  not  elapsed,  may  be  presented  and  passed 
upon  at  the  hearing. 

History:  Enacted  March  11,  1872,  substantial  re-enaetment  of  9158  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  641,  §55;  amended  AprU  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  95;  by  Code  Commission,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  220,  act  held  unconstitutional,  see  history,  §  5  ante. 


1, 8.  Applied,  cited,  construed,  referred  to. 
3, 4.  Grantee  of  heir. 
5.  Necessity  for  sale— Question  of  fact 

1.  APPLU3D,  CITED,  CONSTRUED,  RB- 
FBRRBD  TO,  etc. — 1.  Code  section. — Estate  of 
Loshe*  62  CaL  418,  415  (cited  with  91497  ante 
and  91^36  post);  Estate  of  O'Sullivan,  84  Cal. 
444,  446,  24  Pac  Rep.  281  (cited  with  other  sec- 
tions); Estate  of  Steward,  1  Cal.  App.  57,  60,  81 
Pac.  Rep.  728  (construed). 

2.  Same— 2.  Probate  Act  9 1IS8«— Estate  of 
Sprigffs,  20  Cal.  121,  124  (cited  with  other  sec- 
tions). 


'  8.  GRABTTEE  OF  HEIR  of  deceased  Is  per* 
son  interested  in  estate  within  meaning  of  this 
section,  and  therefore  entitled  to  oppose  appli- 
cation for  order  of  sale.— Estate  of  Steward,  1 
Cal.  App.  57,  60,  81  Pac.  Rep.  728. 

4.  A  ffrantee  of  an  heir  of  deceased  person 
is  entitled,  upon  distribution  of  estate,  to  share 
of  heir  conveyed,  and  Is  therefore  person  inter- 
ested In  estate,  and  under  this  section  entitled 
to  oppose  application  for  order  of  sale. — Estate 
of  Steward  (Cal.  May  29,  1905),  81  Pac.  Rep. 
728.  See  Estate  of  Vauffhn,  92  Cal.  19S,  S8 
Pac.  Rep.  221. 
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8.    NECESSITY   FOR   8AIJS  —  Q,iiMtl«a   •!      ested  therein,  such  determination  is  not  open 


fact. — Whether  it  would  be  of  advantage,  bene- 
fit, and  best  interest  of  estate  or  those  inter- 
ested therein  to  order  sale  of  more  than  one 
parcel  of  real  estate,  is  question  of  fact  to  be 
determined  by  trial  court  upon  evidence  before 
A  In  reference  thereto;  and  to  extent  that  its 
decision  depends  upon  inferences  to  be  drawn 
from  situation  of  property,  or  of  parties  inter* 


to  review.— Estate  of  Steward,  1  Cal.  App.  67, 
60,  81  Pac  Rep.  7S8. 

As  to  wken  approved  elalms  aiay  be  co»» 
tested,  see  ante  $  1497  and  note. 

As  to  objeet  of  pnbUeatioBs  provided  for  te 
this  and  other  soetloii%  seo  ante  i  1688  and  note 
pars.  11-18. 


§1541.  ADMINISTRATOB,  EXEOUTOBi  AND  WITNESSES  MAT  BE 
EXAMINED.  The  executor,  administrator,  and  witnesses  may  be  examined  on  oath 
by  either  party,  and  process  to  compel  them  to  attend  and  testify  may  be  issued  by 
the  court  or  judge,  in  the  same  manner  and  with  like  effect  as  in  other  cases. 

History:  Enaeted  March  11,  1872,  re-enactment  of  S  160  Probata  Act; 
amended  April  16,  1880,  Oode  Amdts*  1880  (G.  G.  P.  pt.),  p.  95. 

As  io   procuring  attondaiM*o»   eta,   see   post    8  19S6  et  seq.  and  notes. 

S 1642.  TO  SELL  SEAL  ESTATE  OB  ANT  PABT,  WHEN.  If  it  appears 
to  the  satisfaction  of  the  court,  or  a  judge  thereof,  that  it  is  necessary,  or  that  it 
is  for  the  advantage,  benefit,  and  best  interests  of  the  estate  and  those  interested 
therein,  to  sell  a  part  of  the  real  estate,  and  that  by  a  sale  thereof,  the  residue  of 
the  estate,  real  and  personal,  or  some  specific  part  thereof,  would  be  greatly  in- 
jured or  diminished  in  value,  or  subjected  to  expense,  or  rendered  unprofitable, 
or  that  after  any  such  sale  the  residue  would  be  so  small  in  quantity  or  value,  or 
would  be  of  such  a  character  with  reference  to  its  future  disposition  among  their 
heirs  or  devisees,  as  clearly  to  render  it  for  the  best  interests  of  all  concerned  that 
the  same  should  be  sold,  the  court  may  authorize  the  sale  of  the  whole  estate,  or 
any  part  thereof,  as  in  the  judgment  of  the  court  is  necessary,  or  for  the  advan- 
tage, benefit,  and  best  interests  of  the  estate,  and  those  interested  therein. 

History:  Enacted  March  11,  1872,  founded  on  §  161  Probate  Act  as  amended 
May  20,  1861,  Stats.  1861,  p.  642,  §  57;  April  2,  1866,  Stats.  1865-6,  p.  766,  8  5; 
amended  MariA  29,  1898,  Stats,  and  Amdts.  1808,  pb  213. 


L  Applied,  cited,  coBBtmed,  isferred  to. 

2.  Anthority  to  order  sale. 

3.  Changing  nested  rights— LegidatiiffS  has  no 

power. 

4.  Setting  aside  order— Affidavits. 

1.  AFPLIBD,  CIVflI>,  OOlfS'iWIJlOll,  RXS- 
FBRIUSD  TO,  etc.,  in:  Theller  vs.  Sucbp  57  CaL 
447,  469  (Cited  with  other  sections);  Bstate  of 
Packer,  126  Cal.  SM,  897,  78  Am.  St.  Rep.  58, 
S8  Pac.  Rep.  69  (construed  with  other  sections) ; 
Estate  of  Leonls,  188  Cal.  194,  201,  71  Pac  Rep. 
171  (applied);  Estate  of  Newlove*  142  Cal.  877* 
179.  76  Pac  R^.  1088  (as  amended  1888,  con- 
strued as  not  applying  to  estates  of  persona 
who  died  before  the  amendment). 

2.  AVTHORITT  TO  ORDBB  8AI4BL— This 
■eotlon  authorizes  court  to  order  sale  If  allesa^ 
tions  of  petition  are  sustained  by  proofs.— 
EsUte  of  Packer,  126  Cal.  896,  897,  78  Am.  St. 
Rep.  68,  68  Pac  Rep.  69. 

«.  CHANGING  VBSSTIDD  RIGHTS-^I^eslsla- 
tvre  hflMi  BO  power. — ^Tltle  to  land  vests  in  heir 


on  death  of  ancestor,  subject  only  to  such 
powers  to  order  sale  In  course  of  administra- 
tion as  were  then  possessed  by  court.  These 
vested  rlshts  could  not  be  Impaired  or  affected 
by  subsequent  legislation  giving  power  of  sale 
for  new  purposes  different  from  and  greater 
than  existed  at  death  of  ancestor. — Estate  of 
Newlove,  142  Cal.  877,  879,  76  Pac  Rep.  1088; 
Estate  of  Packer,  126  Cal.  896,  78  Am.  St.  Rep. 
68,  68  Pac  Rep.  69. 


4.     SBTTING     ASIDD 

Orders  and  decrees  based  upon  evidence  as  to 
facts  cannot  be  set  aside  upon  affidavit  showj- 
ins  different  facts;  and  where  petition  allegred, 
and  court  found,  that  it  was  for  best  interests 
and  advantage  of  estate,  and  those  Interested 
therein,  to  sell  real  estate,  and  flndlnff  Is  in 
no  way  attacked  by  affidavit,  it  is  sufficient  to 
Justify  order  of  sale. — Estate  of  Leonls,  188 
C^L  194,  201,  71  Pac.  Rep.  171.  See  Estate  of 
Porter,  129  Cal.  86,  79  Am.  St.  Rep.  78,  61  Pac 
Rep.  669. 


§1643.  OBDES  OF  SALE,  WHEN  TO  BE  MADE.  If  it  appears  to  the 
satisfaetioii  el  the  courts  after  a  fall  hearing  upon  the  petitioB  and  an  examina- 
tion of  tine  proo£i<  and  allegations  of  the  parties  interested,  that  a  sale  of  the 
whole  or  some  portion  of  the  real  estate  is  necessary  for  any  of  the  causes  men^- 
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tioned  in  this  article,  or  that  a  sale  of  the  whole  or  some  portion  of  the  real  estate 
is  for  the  advantage,  benefit,  and  best  interests  of  the  estate  and  those  interested 
therein,  or  if  such  sale  be  assented  to  by  all  the  persons  interested,  an  order  must 
be  made  to  sell  the  whole,  or  so  much  and  such  parts  of  the  real  estate  described 
in  the  pet;ition  as  the  court  shall  judge  necessary,  or  for  the  advantage,  benefit,  and 
best  interests  of  the  estate  and  those  interested  therein. 

History:  Enacted  March  11,  1872,  re-enactment  of  S 162  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  642,  §  58;  amended  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  213;  by  Ck)de  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  220,  act  held  unconstitutional,  see  history,  §  5  ante. 


1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Appeal — Order  of  sale  is  appealable. 

4.  Same — Objections  considered. 

5.  Cloud  upon  title — ^Effect  of. 

6.  Discretion  of  court  to  delay  distribution  and 

sale. 

7.  Findings  upon  probate  matters. 

8, 9.  Sufficiency  of  particulars  as  to  division  of 
property. 
10.  Value  found — ^Effect  of  error. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  BB- 
FBRRBD  TO,  etc. — 1«  Code  section. — ^Estate  of 
Ricaud,  67  Cal.  421.  428  (construed  with  81666 
post) ;  Estate  of  O'Sulllvan,  84  Cal.  444,  446.  24 
Pac.  Rep.  281  (cited  with  other  sections); 
Estate  of  Packer.  125  Cal.  896.  897.  78  Am.  St. 
Rep.  68.  68  Pac.  Rep.  68  (cited);  Baum  vs. 
Roper.  182  Cal.  42.  48.  64  Pac.  Rep.  128  (ap- 
plied); Estate  of  Newlove.  142  Cal.  877.  879. 
76  Pac  Rep.  1088  (construed  as  not  applyinsr); 
Estate  of  Pforr.  144  Cal.  121,  127,  77  Pac.  Rep. 
826  (cited).     . 

a.  Same— a.  ProlMite  Act  S 162.— Estate  of 
Sprigrers*  20  Cal.  121.  124  (cited  with  other  sec- 
tions); Estate  of  Bentz.  86  Cal.  687.  690  (cited 
with  other  sections). 

That  order  of  sale  need  not  redte  faets,  see 
post  8  1704  and  note. 

As  to  sale  of  personalty  on  applleatlon  io 
sell  realty,  see  post  5  1639  and  note. 

8.  APPEAL — Order  of  sale  Is  appealable  o^- 
der.— Estate  of  Devincenzi.  114  Cal.  498.  499, 
61  Pac.  Rep.  846. 

As  to  appealable  orders  in  probate  In  generwl, 
see  ante  $  963  subd.  8  and  note. 

4.  Objeetlons  considered. — ^Attack  cannot  be 
made  on  an  order  of  sale  on  appeal,  on  ground 
that  petition  did  not  sufficiently  state  condition 
of  property,  where  no  such  objection  was  made 
below.—Baum  vs.  Roper.  182  Cal.  42,  48,  64 
Pac.  Rep.  128.  See  Dennis  vs.  Winter,  68  Cal. 
16. 

5.  CliOUD  UPON  TITLE— Effect  of.— Power 
to  sell  real  estate,  under  principles  of  court 
of  chancery  regarding  trusts  in  general,  should 
not  be  exercised  while  there  is  cloud  over  title 
affecting  its  value,  or  land  is  held  adversely. — 
Estate  of  Ricaud,  67  Cal.  421,  423.  See  Peck 
vs.  Peck,  9  Yerg.  (Tenn.)  801.  804. 

6.  DISCRETION  OF  COURT  TO  DELAY 
DISTRIBUTION   AND   SALE.— Where   property 


of  an  estate  is  in  litigation  and  there  Is  no 
ascertained  balance  in  assets,  real  or  personaU 
in  hands  of  executor  or  administrator,  or  if 
assets  are  merely  claimed  to  exist,  and  right 
to  them  is  involved  in  litigation,  either  by  ac- 
tion brought  by  administrator  or  executor  to 
recover  them  for  estate  or  an  action  against 
executor  or  administrator  to  recover  them  from 
estate,  then  estate  is  not  ready  for  distribu- 
tion, and  under  such  circumstances  probate 
court  may  exercise  its  Judicial  discretion  to  de- 
lay distribution  until  right  to  assets  be  ju- 
dicially determined  and  balance  of  assets  for 
distribution  ascertained. — Estate  of  Ricaud, 
57  Cal.  421,  423. 

r.     FINDINGS    UPON   PROBATE   MATTERS. 

— It  has  never  definitely  been  decided  by  su- 
preme court  that  findings  are  necessary  on  de- 
cision of  motion  for  probate  order,  and 
intimations  have  rather  been  that  they  are 
not  necessary. — Estate  of  Adams.  128  Cal.  380. 
888,  67  Pac.  Rep.  669,  60  Id.  966.  See  Estate  of 
Sanderson.  74  Cal.  199,  16  Pac  Rep.  763;  Estate 
of  Arguello.  86  Cal.  161,  24  Pac.  Rep.  641; 
Miller  vs.  Lux,  100  Cal.  609,  618.  86  Pac.  Rep. 
846,  689. 

As  to  notice  of  sale  at  pnbUe  anetloiii  see  post 
S  1647  and  note. 

As  to  private  sale  of  real  estat%  see  post 
§1649  et  seq.  and  notes. 

As  to  object  of  publications  prorided  for  in 
thim  and  otiaer  ■eetions,  see  ante  {1639  and  note 
pars.  9,  10. 

&  SUFFIGIBNCY  OF  FARTICUIiARS  AS  TO 
CONDITION  OF  PROPERTY  must  be  deter- 
mined by  circumstances  of  each  case. — Estate 
of  Devincensl,  144  Cal;  498,  499,  61  Pac.  Rep.  846. 

9.  Court  has  Jurisdiction  to  determine 
whether  statement  that  condition  of  property 
was  "fair"  was  sufficient,  and.  even  though  it 
has  erred  in  its  conclusion.  Its  Judgment  Is 
not  void. — Estate  of  Devincensl,  114  Cal.  498, 
600,  61  Pac  Rep.  846. 

10.  VALUE  FOUND — Effect  of  error. — Order 
of  sale,  which  is  in  effect  Judgrment.  cannot  be 
obviated  nor  can  its  efficacy  be  impaired  by 
fact  that  it  may  subsequently  appear  that  too 
low  an  estimate  was  placed  by  court  upon 
value  of  property  ordered  to  be  sold,  or  as  to 
price  it  would  probably  bring. — Estate  of 
Spriggs.  20  Cal.  121,  126. 


§  1644.  WHAT  THE  OBDEB  OF  SALE  MUST  CONTAIN.  The  order  of  sale 
must  describe  the  lands  to  be  sold  and  the  terms  of  sale,  which  may  be  for  cash,  or 
on  credit  not  exceeding  one  year,  payable  in  gross  or  in  instalments,  and  in  saoh 
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kind  of  money,  with  interest,  as  the  court  may  direct.  The  land  may  be  sold  in 
one  parcel  or  in  subdivisions,  as  the  executor  or  administrator  shall  judge  most 
beneficial  to  the  estate,  unless  the  court  otherwise  specially  directs.  If  it  appears 
that  any  part  of  such  real  estate  has  been  devised,  and  not  charged  in  such  de- 
vise with  the  payment  of  debts  or  legacies,  the  court  must  order  the  remainder  to 
be  sold  before  that  so  devised. 

MAY  BE  AT  PUBLIC  OB  PBIVATE  SALE.  Every  such  sale  must  be  ordered 
to  be  made  at  public  auction,  unless,  in  the  opinion  of  the  court,  it  would  benefit 
the  estate  to  sell  the  whole  or  some  part  of  such  real  estate  at  private  sale;  the 
court  may,  if  the  same  is  asked  for  in  the  petition,  order  or  direct  such  real  estate 
or  any  part  thereof  to  be  sold  at  either  public  or  private  sale,  as  the  executor  or 
administrator  shall  judge  to  be  most  beneficial  for  the  estate.  If  the  executor 
or  administrator  neglects  or  refuses  to  make  a  sale  under  the  order,  and  as  directed 
therein,  he  may  be  compelled  to  sell,  by  order  of  the  court,  made  on  motion,  after 
due  notice,  by  any  party  interested. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  163  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  642,  §59;  amended  by  Code  Com-> 
mission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  221,  act  held  nnconstitu- 
tional,  see  history^  {5  ante. 


1|2.  Applied,  cited,  construed,  referred  to. 

S.  Gonrt  may  compel  executor  or  administrator 
to  sell  property. 

4.  Construction — Common-law  rule  retained. 
5, 6.  Description  of  property. 

7.  Devise  subject  to  care  of  family. 

8.  Homestead — ^Where  title  is  from  order  see- 

tion  does  not  apply. 

9.  Marshaling    assets  —  Common-law    rule    re- 

tained. 

10.  Private  sale — ^Void  where  public  ordered. 

11.  Public  or  private  sale. 

1.  APPIilBD,  CITBD,  CONSTRUBD,  RB- 
FBRRED  TO,  etc. — 1.  Code  section. — Sulzberger 
vs.  Sulzberger,  60  Cal.  386  (applied);  Bstate  of 
Martin,  66  Cal.  208.  209  (construed  with  9  963 
ante);  Theller  vs.  Such,  67  Cal.  447,  469  (ci'ted 
with  other  sections);  JIIH  vs.  Wall,  66  Cal.  180, 
1S2,  4  Pac  Rep.  1189  (construed  and  applied); 
Estate  of  Dorsey,  76  Cal.  268,  260,  17  Pac.  Rep. 
209  (construed  and  applied);  Estate  of  Hamil- 
ton. 120  Cal.  421,  426,  62  Pac.  Rep.  708  (con- 
strued aa  not  applyiner);  Bstate  of  Packer,  126 
Cal.  896,  897,  78  Am.  St.  Rep.  68,  68  Pac.  Rep. 
59  (cited);  Estate  of  Huelsman,  127  Cal.  276, 
277.  69  Pao.  Rep.  776  (applied). 

2.  Same — ^Probate  Aet  S  168. — Estate  of 
SprlgTffs,  20  Cal.  121,  124  (cited  with  other  sec- 
tions); Estate  of  Woodworth,  81  Cal.  696,  606, 
616,  618  (construed  with  other  sections).. 

As  to  eoBtenta  of  order,  see  post  9  1704  and 
note. 

8.  COURT  MAT  COMPEL  EXECUTOR  OR 
ADMINISTRATOR  TO  SELI.  PROPERTY  of 
estate  where  he  refuses  or  negrlects  to  make 
sale  under  order  and  as  directed  therein,  and 
such  order  may  be  made  on  motion,  after  due 
notice,  of  any  party  Interested. — ^Estate  of  Mar- 
tin, 66  CaL  208,  209. 

As  io  appealable  ordersy  see  ante  9  968  and 
note. 

4,  GOlfSTRUCnON — Conunon-law  mlo  re- 
talaod — This  section  does  not  profess  tochanire 


order  of  priority  ^xistingr  at  common  law,  but 
leaves  it  to  testator  to  change  order  of  priority 
of  lefiracies  if  he  sees  fit,  just  as  he  could  at 
common  law,  and  in  precisely  the  same  way.— 
Estate  of  Woodworth,  81  Cal.  696.  606. 

5.  DESCRIPTION  OF  PROPERTY.~Order  of 

sale  must  describe  lands  to  be  sold,  and  record 
cannot  be  helped  out  by  reference  to  document 
not  found  in  It. — Crosby  vs.  Dowd,  61  Cal.  557; 
Hill  vs.  Wall,  66  Cal.  130,  132.  4  Pac.  Rep.  1139. 

6.  Description  of  land  to  be  sold  must  be 
sufficiently  definite  without  reference  to  any 
extraneous  matter. — ^£U11  vs.  Wall,  66  CaL  130, 
182,  4  Pac.  Rep.  1189. 

7.  DBYI8B  SUBJECT  TO  CARE  OF  FAM- 
ILY.— The  right  of  testator  to  devise  is  sub- 
ordinate to  power  of  probate  court  to  sequester 
and  set  apart  property  for  shelter,  care,  and 
support  of  family. — Sulzbergrer  vs.  Sulzberg'er, 
60  CaL  886;  Estate  of  Davis,  69  CaL  468,  10 
Paa  Rep.  671;  Estate  of  Lahiff,  86  CaL  161,  24 
Pac.  Rep.  860. 

As  to  sales  1^  svardSans,  see  post  91781  et 
■eq.  and  notes. 

8.  •  HOMESTEAD— Wbere  title  la  from  order 
section  does  not  appIy^—Where  widovr's  title 
comes  from  homestead  order,  and  not  from 
devise,  she  is  not  in  position  to  take  advan- 
tagre  of  provisions  of  this  section  and  9 1668 
post  relative  to  exemption  of  specific  devises 
from  payment  of  debts  of  estate. — Estate  of 
Huelsman,  127  Cal.  276,  877,  69  Pac.  Rep.  776. 

9.  MARSHAIiING  ASSETS  —  Common-law 
mle  retained* — Order  of  priority  established 
at  common  law  is  followed  in  provisions  of 
statute  that  "if  it  appear  that  any  part  of  such 
real  estate  has  been  devised,  and  not  charged 
in  such  devise  with  payment  of  debts  or  leff- 
acies,  court  shall  order  that  part  descended  to 
heirs  to  be  sold  before  that  so  devised." — 
Estate  of  Woodworth,  81  CaL  696,  606. 

10.  PRIVATE  SAIiB— Void  where  pnblle  or- 
dered*—Court   has    no    Jurisdiction    to    confirm 
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sale,  or,  at  least,  sale  Is  void  on  face  of  record 
where  land  was  sold  at  private  sale  and  not  at 
public  sale,  as  directed  in  order  of  sale. — 
Schlicker  vs.  Hemenway,  110  Cal.  679,  681,  52 
Am.  St.  Rep.  116,  42  Pac.  Rep.  1068. 

11.     PUBLIC    OR     PRIVATU     SAIiB.— Under 
this  provision  all  sales  must  be  made  at  public 


auction,  unless  in  opinion  of  court  best  inter- 
ests of  estate  would  be  subserved  by  private 
sale.  When,  however,  private  sale  is  asked  for, 
court  may  act  upon  opinion  of  executor  or 
administrator  and  order  such  sale  to  be  made. 
—Estate  of  Dorsey.  7S  CaL  868,  880,  17  Pac 
Rep.  209» 


§1645.    INTEBESTZD   PEBSONS  UA7  APPLT   FOB   OBDEB  OF   SALE. 

If  the  executor  or  administrator  neglects  or  refuses  to  apply  for  an  order  of  sale 
when  it  is  necessary,  or  when  it  is  for  the  advantage,  benefit,  and  best  interests  of 
the  estate,  and  those  interested  therein,  that  the  real  estate,  or  some  portion  thereof, 
be  sold,  any  person  interested  may  make  application  therefor  in  the  same  manner 
as  the  executor  or  administrator,  and  notice  thereof  must  be  given  to  the  executor 
or  administrator  before  the  hearing. 

FOBM  OF  PETITION.  The  petition  of  such  applicant  must  contain  as  many  of 
the  matters  set  forth  in  section  one  thousand  five  hundred  and  thirty-seven  as  he 
can  ascertain,  and  the  decree  of  sale  must  fix  the  period  of  time  within  which  the 
executor  or  administrator  must  make  the  sale. 

History:  Bnaeted  Mardi  11,  1872,  re-enaetment  of  §164  Probate  Act  u 
amended  May  20,  1861,  Stats.  1861,  p.  642,  (60;  amended  March  28,  1898, 
Stats,  and  Amdts:  1893,  p.  214. 


1, 2.  Applied,  cited,  construed,  ref  exxed  to. 

3.  Creditors  are  included. 

4.  Laches  in  some  cases  will  defeat  ereditors' 

application. 

1.  APPIilESD,  CITUD,  CONSTRVIDD,  RB- 
FBRRBD  TO,  etc. — 1.  Codo  section. — Estate  of 
Couts,  87  Cal.  480,  482,  26  Pac.  Rep.  686  (cited). 

2.  Same— 2.  Probate  Aet  1 164.— Estate  of 
Crosby,  55  Cal.  674,  682  (construed). 

a.  CREDITORS  ARB  INCIiVDBD  in  lan- 
ffuase  "any  person  Interested  in  the  estate"  and 
may   make   application    for   order   of   sale   of 


real  estate  m  same  manner  as  executor  or  ad- 
ministrator.— Estate  of  Crosby,  66  CaL  574,  682. 


4.  LACHES  IN  SOME  CASES  WILIj 
FEAT  CREDITORS'  APPLICATION  for  sale  of 
property  of  estate.  Rule,  however,  ffoes  only 
to  this  extent,  that  probate  court  has  discre- 
tionary power  to  deny  petition  for  sale  of  real 
property  when  there  has  been  unreasonable 
delay  without  circumstances  to  excuse  it. — 
Estate  of  Ariruello,  86  Cal.  161,  163,  24  Pac 
Rep.  641.  See  Estate  of  Crosby,  66  CbL  674, 
680. 


§1646.    TO  DELIVEB  0OP7  OF  OBDES  TO  EXEOUTOB.     [BepealecL] 

History:     Enacted  March  11,   1872,   S 105   Probate  Aet  as  amended  1861, 
Stats.  1861,  p.  643,  (61;   repealed  1874,  Code  Amdts.  1878-4,  p.  871. 

§  1647.  NOTIOE  OF  SALE.  When  a  sale  is  ordered,  and  is  to  be  made  at  pnblic 
auction,  notice  of  the  time  and  place  of  sale  must  be  posted  in  three  of  the  most 
public  places  in  the  county  in  which  the  land  is  situated,  and  published  in  a  news- 
paper, if  there  be  one  printed  in  the  same  county,  but  if  none,  then  in  such  paper 
as  the  court  may  direct,  for  three  weeks  successively  next  before  the  sale.  The  lands 
and  tenements  to  be  sold  must  be  described  with  common  certainty  in  the  notice. 

History:     Enacted  Mareh  11,  1678,  re-naetmsnl  of  (166  Probate  Aet  M 
amended  April  2,  1866,  Stats.  1865-6,  pu  766,  §  6. 


1.  Applied,  eited,  eonstnied,  xefemd  taw 

2.  Computation  of  time. 

3.  Insufficient  publication. 

4,5.  "Successlvelj"— Meaning  of  term. 

6.  Validity  of  sale  rests  on  order — ^Eflset  of 
power  in  wilL 

1.  APPLIHD,  CITBD,  OONSTBITBD,  RB- 
FBRRED  TO,  etc.  In:  Bstats  of  Cunnlnffluun* 
78  Cal.  658,  16  Pac  Rep.  188  (construed  and 
applied);  Estate  of  O'SulliTan,  84  CaL  444.  448» 
84  Fae.  Rep.  281  (cited  with  other  sections). 

%     COMPUTATION     OF     Tlim.     PuMicatlOD 


Of  notice  for  fourteen  days,  endinir  two  days 
prior  to  day  named  for  sale,  is  not  compliance 
with  requirements  of  this  section. — Hellman  vs. 
Merz,  112  Cal.  661,  666,  44  Paa  Rep.  1079. 

8.  IlfSVFFICIBBrr  FUBUCATION  renders 
order  void. — Hellman  vs.  Men,  112  (3ai.  681» 
687.  44  Pac.  Rep.  1079. 

As  to  pnblleatioii  of  aotloo  Ib  soaond  soidBr 
dtooettOB  of  fso«rt»  see  post  9  1705  and  note. 

As  to  objoet  of  pvblleatloBS  provided  for  tm 
this  mad.  othmr  aootloss,  see  ante  8  1889  and  note 
pars.  9-18. 
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4.  «8irCC]C9«IVELY»— BiMalatf     of 

Phrase  "three  weeks  successively*'  evidently 
means  same  thins  as  "three  successive  weeks." 
It  simply  indicates  time  and  place  and  not 
manner  of  publication  as  that  it  should  be 
"successively"  during  period.— Bstate  of  Cun- 
ninffham.  78  CaL  558,  15  Pac  Rep.  186. 

5.  Word  **successlvel3r"  refers  to  weeks,  and 
not  to  publication  of  paper. — Bstate  of  Cun- 
ningham, 78  CaL  558,  559,  15  Pac.  Rep.  136. 

t.   TAi^mmr  of  iaud  bs»T8  on  oroi 


-^BSlIeet  of  power  In  will. — ^Decision  as  to  valid- 
ity of  sale  must  rest  upon  order  of  court,  and 
where  deposit  and  bid  were  made  for  proposed 
■ale  authorized  by  such  order  and  providing 
for  confirmation,  the  supposed  validity  of  sale 
cannot  be  based  on  authority  given  in  will, 
even  though  will  confers  upon  executor  full 
power  and  authority  to  sell  and  convey  prop- 
erty of  estate  or  any  portion  thereof  without 
any  order  of  court — ^Hellman  vs.  Merz,  112  Cal. 
661,  667,  44  Pac  Rep.  1079. 

§  164S.  TIME  AND  PLAOK.  Sales  at  public  anotion  must  be  made  in  the 
eoimly  where  the  land  is  situated;  but  when  the  land  is  situated  in  two  or  more 
counties,  it  may  be  sold  in  either.  The  sale  must  be  made  between  the  hours 
of  nine  o'clock  in  the  morning  and  the  setting  of  the  sun  on  the  same  day,  and 
mast  be  made  on  the  day  named  in  the  notice  of  sale,  unless  the  same  is  postponed. 

History:  Enacted  Mareh  11,  1872,  founded  on  S 167  Probate  Aot  as  amended 
May  20,  1861,  Stots.  1861,  p.  643,  J  62;  April  4,  1864,  Stats.  1868-4^  p.  870,  8 13; 
April  2,  1866,  Stots.  1865-6,  p.  766,  §  7. 

As  t»  postpswemsft  of  sale,  «4e  post  H  1B67,  1668  and  notes^ 

§  1549.    PBIVATE  SALE  OF  BEAL  ESTATE,  HOW  MADE,  AND  NOTICE. 

When  a  sale  of  real  estate  is  ordered  to  be  made  at  private  sale,  notice  of  the  same 
must  be  posted  up  in  three  of  the  most  public  places  in  the  county  in  which  the 
land  is  situated,  and  published  in  a  newspaper,  if  there  be  one  printed  in  the  same 
county,  if  none,  then  in  such  paper  as  the  court  or  a  judge  thereof  may  direct, 
for  two  weeks  successively  next  before  the  day  on  or  after  which  the  sale  is  to 
be  made,  in  which  the  lands  and  tenements  to  be  sold  must  be  described  with 
common  certainty.  The  notice  must  state  a  day  on  or  after  which  the  sale  will 
be  made,  and  a  place  where  offers  or  bids  will  be  received.  The  day  last  referred 
to  must  be  at  least  fifteen  days  fi^m  the  first  publication  of  notice ;  and  the  sale 
must  not  be  made  before  that  day,  but  must  be  made  within  six  months  thereafter. 
BIDS,  WHEN  AND  HOW  SEOEIVED.  The  bids  or  offers  must  be  in  writing 
and  may  be  left  at  the  place  designated  in  the  notice,  or  delivered  to  the  executor 
or  administrator  personally,  or  may  be  filed  in  the  office  of  the  clerk  of  the  court 
to  which  the  return  of  sale  must  be  made,  at  any  time  after  the  first  publication 
of  the  notice  and  before  the  making  of  the  sale.  If  it  be  shown  that  it  will  be  for 
the  best  interest  of  the  estate  the  court  or  judge  may,  by  an  order,  shorten  the  time 
of  notice,  which  shall  not,  however,  be  less  than  one  week,  and  may  provide  that 
the  sale  may  be  made  on  or  after  a  day  less  than  fifteen,  but  not  less  than  eight 
days  from  the  first  publication  of  the  notice,  in  which  case  the  notice  of  sale  and 
the  sale  may  be  made  to  correspond  with  such  order. 

History:  Enaeted  March  11,  1872,  founded  on  §  167  Probate  Aet  as  amended 
April  2,  1866,  Stato.  1865-6,  p.  766,  (8;  amended  April  16,  1S80,  Code  Amdts. 
1880  (G.  C.  P.  pt),  p.  95. 


L  Applied,  eited,  eonstmed,  referred  to. 

2.  rite  of  sale. 

3.  Exeeutriz  or  legatee  esnnot  authorise  sale. 
4,5.  Publieation  of  notice. 

6.  Statutory  proceeding. 

1.  AFPIilBDy  CITBD,  CONSTRUBD,  RB. 
F1BHRKD  TO,  etc.,  in:  Estate  of  Dorsey,  76  Cal. 
2S8,  260,  17  Pac.  Rep.  209  (construed);  Estate 
of  O'Sunivan,  84  Cal.  444,  446,  34  Pac.  Rep.  281 
(cited  with  other  sections);  Hellman  ts.  Mers, 
112  Cal.  661,   666,  44  Pac.  Rep.   1079   (applied): 


People  vs.  Reclamation  Dlst.«  121  Cal.  622,  624, 
628,  60  Pac  Rep.  1068,  68  Id.  1086  (construed 
with  9 1706  post). 

.%  DAVB  OF  SAIiBL— Where  order  of  sale 
was  made  on  third  day  of  March  requiringr  sale 
to  be  made  on  or  about  ninth  day  of  April  of 
same  year,  it  eannot  be  stated  that  it  would 
be  impossible  for  administrator  to  comply  with 
order  and  with  this  section  providing  for  sale 
upon  day  "at  least  fifteen  days  from  .first  pub- 
lication of  notice,"  and  sale  must  not  be  made 


S9 1600^1052       (1014) 


WHAT   OFFBR    SUFFICIBNT— SAI«B    Olff    CIIBU>1T« 


CPt.111. 


before  that  day,  but  must  be  made  within  six 
montl^a  thereafter. — Estate  of  Dorsey,  76  CaL 
268,  260,   17  Pao.  Rep.  209. 

8.  BXBCUTRIX  OR  liBGATBD  CANNOT  AU- 
THORIZIIS:  SAIiB  of  property  nor  ratify  such 
sale  to  prejudice  of  creditors  of  decedent  hav- 
ing claims  a^ralnst  estate,  or  for  expenses  of 
last  sickness,  funeral  expenses,  etc. — ^Krumdick 
vs.  White,  107  Cal.  37,  42.  39  Pac.  Rep.  1066. 

4.  PUBLICATION  OF  NOTICES.— This  sec- 
tion is  groverned  by  5  1706  post,  reQUiringr  that 
notice  must  be  published  as  often  as  paper  is 
published  duringr  time  over  which  notice  Is 
extended,  unless  otherwise  directed  by  court. — 
People  vs.  Reclamation  Dist.,  121  Cal.  622,  624, 
60  Pac.  Rep.  1068,  68  Id.  1086. 

6.  In  other  states  many  decisions  uphold 
publication  of  notice  once  a  week  in  daily  paper, 
but  this  seems  to  be  contrary  to  former  hold- 
ings   in    this    state. — ^People    vs.    Reclamation 


Dist.,  121  Cal.  622,  624,  60  Pac.  Rep.  1068,  52 
Id.  1086.  See  lU.  Wing  vs.  Dodge,  80  IlL  6e4. 
Mass.  Brewer  vs.  Springfield,  97  Mass.  162. 
Minn.  Dayton  vs.  Mintzer,  22  Minn.  398.  Nek. 
Alexander  vs.  Alexander,  26  Neb.  68,  41  N.  W. 
Rep.  1066.  N.  Y.  Wood  vs.  Knapp,  100  N.  T. 
109,  2  N.  E.  Rep.  682;  Bowen  vs.  Argall,  24 
Wend.  496,  601.  R.  I,  Thurston  vs.  Miller,  10 
R.  I.  868;  Petition  of  Harris,  14  R.  I.  637. 

As  to  objeet  of  pnbllcattons  provided  for  la 
this  and  other  seotioii%  see  anto  i  1689  and 
note  pars.  9-18. 

d.  STATUTORY  PROCESRDING.— Rule  is  well 
settled  that  proceedings  after  sale  of  real 
estate  of  decedent  are  statutory,  and  that  such 
sale  will  be  void,  unless  requirements  of  stat- 
utes are  complied  with. — Hellman  vs.  Merz, 
112  Cal.  661,  666.  44  Pac  Rep.  1079.  See  Estate 
of  O'Sullivan,  84  Cal.  444,  24  Pac.  Rep.  281;  Hart- 
ley vs.  Crose,  88  Minn.  826,  87  N.  W.  Rep.  449. 


§  1550.     NINETY  PER  CENT  OF  APPRAISED  VALUE  MUST  BE  OFFERED. 

No  sale  of  real  estate  at  private  sale  shall  be  confirmed  by  the  court,  unless  the 
sum  offered  is  at  least  ninety  per  cent  of  the  appraised  value  thereof,  nor  unless 
such  real  estate  has  been  appraised  within  one  year  of  the  time  of  such  sale.  If 
it  has  not  been  so  appraised,  or  if  the  court  is  satisfied  that  the  appraisement  is 
too  high  or  too  low,  appraisers  must  be  appointed,  and  they  must  make  an  ap- 
praisement thereof  in  the  same  maimer  as  in  case  of  an  original  appraisement  of 
an  estate.    This  may  be  done  at  any  time  before  the  sale  or  the  confirmation  thereof. 

History:     Enacted  March  11,  1872,  founded  on  S 167  Probate  Aet  as  amended 
April  2,  1866,  State.  1865-6,  p.  767,  t  &• 


1.  Applied,  cited,  construed,  referred  to. 

2.  Appraisement. 

1.  APPLIBD,  CITB3D,  CONSTRVIDD, 
PERRBD  TO,  etc.,  in:  Smith  vs.  Biscailuz,  88 
Cal.  344,  867,  21  Pac  Rep.  15,  28  Id.  814  (con- 
strued). 

2.  APPRAISBMBNT— Return  of.— Decree  of 
sale  is  not  rendered  void  because  appraisement 
of    property,    although    made    within    year    of 


time  of  makinir  sale  as  required  by  this  sec- 
tion, was  not  marked  filed  before  confirmation 
of  sale  where  it  is  apparent  that  appraisement 
had  been  substantially  filed  in  court  before 
confirmation.  The  marking  it  filed  by  clerk 
was  not  essential  to  Its  yalidity. — Smith  vs. 
Biscailus,  88  Cal.  844,  867,  21  Pao.  Rep.  16,  28 
Id.  814. 


§  1561.    PUBCHASE  MONEY  ON  SALE  ON  OBEDIT,  HOW  SEOTTBED.    The 

executor  or  administrator  must,  when  the  sale  is  made  upon  a  credit,  take  the 
notes  of  the  purchaser  for  the  purchase  money,  with  a  mortgage  on  the  property 
to  secure  their  payment. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  168  Probate  Act 

§1662.  BETUBN  OF  PBOOEEDINOS;  NOTICE  OF  HEABINO.  SETTINa 
ASIDE  SALE.  BESALE.  The  executor  or  administrator,  after  making  any  sale 
of  real  estate,  must  make  a  return  of  his,  proceedings  to  the  court,  which  must  be 
filed  in  the  office  of  the  clerk  at  any  time  subsequent  to  the  sale.  A  hearing  upon 
the  return  of  the  proceedings  may  be  asked  for  in  the  return  or  by  petition  sub- 
sequently, and  thereupon  the  clerk  must  fix  the  day  for  the  hearing,  of  which 
notice  of  at  least  ten  days  must  be  given  by  the  elerk,  by  notices  posted  in  three 
public  places  in  the  county,  or  by  publication  in  a  newspaper,  and  must  briefly 
indicate  the  land  sold,  the  sum  for  which  it  was  sold,  and  must  refer  to  the  return 
for  further  particulars.  Upon  the  hearing,  the  court  must  examine  the  return  and 
witnesses  in  relation  to  the  same,  and  if  the  proceedings  were  unfair,  or  the  sum 
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bid  disproportionate  to  the  value,  and  if  it  appears  that  a  sum  exceeding  such 
bid  at  least  ten  per  cent  exclusive  of  a  new  sale  may  be  obtained,  the  court  may 
vacate  the  sale  and  direct  another  to  be  had,  of  which  notice  must  be  given, 
and  the  sale  in  all  respects  conducted  as  if  no  previous  sale  had  taken  place.  If 
an  offer  of  ten  per  cent  more  in  amount  than  that  named  in  the  return  be  made  to 
the  court,  in  writing,  by  a  responsible  person,  it  is  in  the  discretion  of  the  court  to 
accept  such  offer  and  confirm  the  sale  to  such  person,  or  to  order  a  new  sale. 

History:  Enacted  Mareh  11,  1872,  re-enaetment  of  §169  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  643,  S  63 ;  April  4,  1864,  Stats.  1863-4, 
p.  370,  §14;  amended  April  16,  1880,  Code  Amdts.  1880  (G.  C.  P.  pt.),  p.  96; 
March  31,  1891,  Stats,  and  Amdts.  1891,  p.  427;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  221,  act  held  nnconstitntionaJ,  see 
history^  §  5  ante. 

L  Applied,  cited,  construed,  referred  to. 

2.  Competitive  bidding  should  be  aUowed« 

3.  Construction — ^Mistake  in  amendment. 

4.  Day  of  hearing — ^Failure  to  foL 
5,6.  Discretion  of  court — How  exercised. 

7.  ''Disproportionate    to    the    value"    means, 

what. 

8.  Jurisdiction  to  order  sale  of  land  continues. 

9.  Necessity  of  confirmation. 

10.  Objections — ^When  to  be  made. 

11.  ' ' Ihroceedings  unfair''  means,  what. 

12.  Betum  of  sale. 

13.  Vacating  former  sale— Directing  resala 

14.  Value  and  price  bid. 


1.  APPLIBDy  CITBD,  CON8TR1JBD, 
FBRRBD  TO,  eta,  In:  Orlffln  vs.  Warner,  48 
CaK  383,  386  (construed);  Bstate  of  Durham,' 
49  Gal.  490,  496  (construed  with  §1561  post); 
Perkins  vs.  Grldley,  50  Cal.  97,  99,  100  (con- 
struea  with  §1561  post);  Estate  of  Jack,  116 
Cal.  208,  206.  46  Pac.  Rep.  1067  (construed  with 
other  sections);  Estate  of  Brannan  (Cal.  Dec 
16,  1897).  51  Pac.  Rep.  820  (applied)i  Bennallaok 
vs.  Richards,  116  Cal.  406,  409,  48  Pac  Rep.  622 
(construed);  Bennallack  vs.  Richards,  126  C^l. 
427,  433,  68  Pac.  Rep.  65  (construed);  Estate  of 
Griffith,  127  Cal.  643,  644»  69  Pac.  Rep.  988 
(construed);  Estate  of  Leonls,  188  CaL  194. 
197.  71  Pac.  Rep.  171  (construed):  Estate  of 
Robinson,  142  CteL  152,  157,  75  Pac  Rep.  777 
(applied);  Estate  of  Reed  (Cal.  App.  Feb.  23, 
1906),  86  Pac.  Rep.  166  (construed). 

As  to  app«lntaieat  of  attorney  by  eowt  to 
represent  party^  see  post  8  1718  and  note 

As  to  notice  of  petition  for  conilnnation  of 
■ale,  and  dcociiption  of  property  therein  hj 
reference^  see  post  1 1712  and  note. 

As  to  aaleo  nnder  wlll»  see  post  8  1661  and 
note. 

2.  COMPBTITTinS  BIDDINO  SHOITIiD  BBS  AI<- 
LOWBB. — ^The  court  should  permit  competitive 
hiddinff  for  property  at  hearing  upon  return, 
in  order  to  secure  as  hi^h  prioe  as  possible 
and  avoid  expense  and  delay  of  new  sale. — 
Estate  of  Griffith,  127  Cal.  643,  644,  69  Pac  Rep. 
988. 


4.     DAT     OF     HBAJRIlfG— Fanvre    to 

Where  it  was  stipulated  that  no  day  was  fixed 
by  order  of  probate  court  or  judsre,  and  that 
'*no  notice  of  hearlnir  of  report  or  of  flllnff 
thereof  was  ffiven  by  posting  or  publication," 
and  it  does  not  appear  in  record  that  persons 
interested  in  estate  were  actually  present  at 
hearing  in  person  or  by  attorney,  held  that 
probate  court  had  no  power  to  confirm  sale  in 
absence  of  proper  notification  and  that  order 
purporting  to  confirm  it  was  properly  set  aside. 
Estate  of  Durham,  49  Cal.  490,  496. 

As  to  description  of  real  estate  sonfflit  to  bo 
■old,  publication  of;  etc,  see  post  81712  and 
note. 


5.  DISCRETION  OF  COTTRT— How  « 
elsed^ — The  provision  in  this  section,  srivins 
court  discretion  to  accept  advanced  bid  or  or- 
der new  sale,  does  not  limit  its  exercise  of  that 
discretion  to  alternative  of  acoeptinff  first  offer 
that  may  be  made,  or  order  new  sale,  but  may 
receive  as  many  bids  as  may  be  made  and  then 
determine  whether  to  accept  hlfphest  or  order 
new  sale. — Estate  of  Griffith,  127  CaL  648,  644. 
69  Pac  Rep.  988.  See  Estate  of  Reed  (Cal. 
App.  Feb.  28,  1906),  86  Pac.  Rep.  166. 

6.  Discretion  rests  in  court  upon  refuslngr 
to  confirm  first  sale,  to  order  new  sale,  or  to 
accept  bfd  made  on  first  sale  at  prior  term  of 
court.— Qrlflin  vs.  Warner.  48  Cal.  383,  886. 

r.     «a>ISPROPORTIONATlD  TO  THE  VAXVID'* 

HBANS  disproportionate  to  value  at  time  of 
bid.~E8tate  of  Leonis,  188  Cal.  194.  198.  71  Pac. 
Rep.  171. 

8.  JURISDICTION  TO  ORDER  §AXB  OF 
ULKD  CONTINUES  while  proceedings  are  yet 
In  fieri. — Griffin  vs.  Warner,  48  Cal.  883,  386. 

9.  NDCESSITT  OF  CONFIRMATION  re- 
quires hearing  and  confirmation  provided  for 
in  this  section.— Estate  of  Durham,  49  Cal.  490, 
496. 


8.     CONSTRUCTION— Ulatako  In 

In  this  section,  words  which  were  in  old  sec- 
tion, "the  expenses  of,"  were  evidently  left  out 
by  mistake  when  amended  in  March,  1891,  and 
section  should  read  ''exclusive  of  expenses  of 
a  new  sale." — Estate  of  Leonls,  138  Cal.  194, 
197.  71  Pac  Rep.  171. 


10.  OBJECTIONS — When  to  be  mado^— Objec- 
tion that  sale,  if  made  at  time  appointed,  would 
cause  loss  to  estate  and  damagre  residuary 
legatee  by  reason  of  depreciated  value  of 
property,  is  matter  to  be  considered  only  when 
return  of  sale  should  be  made,  and  it  should 
come  up  for  confirmation. — Estate  of  Brannan 
(Cal.  Dec  16,  1897),  61  Pac  Rep.  320. 

11.  MPROCEBDINGS  UNFAIR"  BiBANS  evi- 
dently that  some  irreffularity  as  to  notice  or 
fraud  or  collusion   amonff  bidders  occurred.-^ 
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Bkitate   of  ]>onis»    188   GaL   194,    198,   71   Pac. 
Rep.  171. 

13.  RBTURN  OF  SALE*— Tha  duty  and 
power  to  report  sale  to  court  for  confirmation 
remain  In  executor.  Until  that  is  done  he 
cannot  invoke  aid  of  court  of  equity  to  compel 
an  accountlngr  or  to  place  property  in  hands 
of  receiver.— Bennallack  va.  Richard*,  126  CaL 
427,  488,  68  Paa  Rep.  66. 

Am  to  '^rotarm^  mentloaed  in  thia  sectloa  be- 
ing  aaine  as  accoant  of  sale  spoken  of  In  8  18411 
post,  see  last-named  section  and  note  par.  3. 

As  to  sales  wlthont  order,  see  post  9  1661  and 
note. 

IS.  TAOATING  FORMIBR  8AXB— Dlnetlas 
rasale. — ^Probate   court   has   power   under   this 


section,  after  setting  aside  attempted  and  Told 
confirmation,  to  make  proper  order,  appoint 
time  for  hearing  report  of  sale,  and,  upon  hear- 
ing; on  day  to  which  same  was  adjourned  from 
day  fixed  by  Judffe  and  in  notice,  to  set  aside 
former  sale  upon  grround  that  sum  bid  was  dis- 
proportionate to  value  of  property  and  to 
direct  resale. — Estate  of  Durham,  49  Cal.  490, 
496.  See  Estate  of  Reed  (Cal.  App.  Feb.  23. 
1906).  86  Pac.  Rep.  1S6. 

14.  TAIiUB  AND  FaUC»  BID«— The  court 
must  confirm  sale  unless  price  bid  is  dispro- 
portionate to  value  of  property  and  it  is  made 
to  appear  that  an  increased  bid  of  ten  per  cent 
may  be  obtained.— Estate  of  Robinson,  142  Cal. 
162,  167,  76  Pac.  Rep.  777. 


§  16fi3.  HAY  FILE  OBJEOTIONB,  WHEN  AND  WHO.  When  return  of  the 
sale  is  made  and  filed  any  person  interested  in  the  estate  may  file  written  objec- 
tions to  the  eonfirmation  thereof,  and  may  be  heard  thereon,  when  the  return  is 
heard  by  the  court  or  judge,  and  may  produce  witnesses  in  support  of  his 

objections. 

History:    Enacted  March  11,  1872,  re-enaetment  of  8170  Probate  Aet  as 
amended  May  20,  1861,  Stats.  1861,  p.  644,  S  64. 


1,2.  Applied,  eited,  construed,  referred  to. 
8.  Extension — Not  limitation  of  right  to  object. 
4.  Purchaser — Bight  to  be  heard. 

1.  APPLIBD,  CITIDD,  CONSTRVIDD,  RBU 
FBBRBD  TO,  eto.— 1.  Code  sectl<Mu^-Bstate  of 

Pearsons,    98    Cal.    608,    606,   88   Pao.   Rep.   461 
(construed). 

%  Same— a.  Frebate  Aot  llTO^— Belloe  ▼■. 
Roffers,  9  Cal.  188,  188  (cited  with  other  sec- 
tions). 

a.     BXTBNSION— Hot  lliiiltatloa  of  rfffht  to 

•bjeetri-— The  provisions  of  this  section  are  not 


limitation  of  right  of  filing  objections  to  con- 
firmation of  sale,  but  an  extension  of  such 
rigrht  to  those  who  are  interested  in  estate. — 
Estate  of  Pearsons,  98  CaL  608,  606,  88  Pao.  Rep. 
461. 

4.  FURGHASKnU-AJlsht  t«  be  beardr— The 
Tiffht  of  purchaser  to  be  heard  at  hearing  on 
return  is  implied  in  previous  section  and  car- 
ries with  it  right  to  make  objection  to  con- 
firmation.—Estate  of  Pearsons,  98  C!aL  60S,  606, 
88  Pac  Rep.  461. 

As  to  wbo  «ve  iBtereated  pe«a— ,  see  ante 
fi  1640.  1546-  and  notes. 


§  1664  WHEN  OBDEB  OF  OONFIBMATION  IS  TO  BE  KADE,  AND  WHEN 
NOT«  If  it  appears  to  the  court  that  the  sale  was  legally  made  and  fairly  con- 
ducted, and  that  the  sum  bid  was  not  disproportionate  to  the  value  of  the  property 
sold,  and  that  a  greater  sum,  as  above  specified,  cannot  be  obtained,  or  if  the  in- 
creased bid  mentioned  in  section  fifteen  hundred  and  fifty-two  be  made  and  accepted 
by  the  courts  the  court  must  make  an  order  confirming  the  sale,  and  directing  con- 
veyances to  be  executed.  The  sale,  from  that  time,  is  confirmed  and  valid,  and  a 
certified  copy  of  the  order  confirming  it  and  directing  eonveyances  to  be  executed, 
must  be  recorded  in  the  ofKoe  of  the  recorder  of  the  county  in  which  the  land  sold 
is  situated.  If,  after  the  confirmation,  the  purchaser  neglects  or  refuses  to  comply 
with  the  terms  of  sale,  the  court  may,  on  motion  of  the  executor  or  administrator, 
and  after  notice  to  the  purchaser,  order  a  resale  to  be  made  of  the  property.  If 
the  amount  realized  on  such  resale  does  not  cover  the  bid  and  the  expenses  of  the 
previous  sale,  such  purchaser  is  liable  for  the  deficiency  to  the  estate. 

History:  Enacted  March  11,  1872,  le^naetment  of  8171  Probate  Aet  as 
amended  Febmaiy  1,  1856,  Stats.  1856,  p.  £0,  (1;  Maj  20,  1861,  Btats.  1861, 
p.  644,  1 65. 


1, 2.  Applied,  dted,  eonstraed,  ref  ezsvd  to. 
8.  ''Gayeat  emptor''  is  the  role. 

4.  Ck)n8tnietion. 

5.  Def eetive  title — Objeetion  on  the  gromid  o£ 

6.  Gronnds  for  denying  oonflrmation. 


7.  Petition  easentiiL 

8.  Purpose  of  atatutiw 
0.  Beeordine  orders. 

10.  Betmdiation  bj  pnrfllinssr    OnuaM  e& 

11.  Sale  under  power  in  wilL 


Vit.  ZJ,  «k«  VU,  art.  IT.] 


-COimBMATi&S, 
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12.  SvbBtitatioii  of  one  pnivhaser  for  anoUier. 

13.  Value  of  land  sold  ia  to  be  aseertained  hj 

eourt. 

14.  Warranty  of  title. 

1.  APPLIED,  CITUD,  CON8TRUBD,  HSS- 
KERRBD  TO,  etc^-l.  Co^  ••etIOA.— Bstflte  of 

Pearsons,  98  Cal.  603,  618,  88  Pac.  Rep.  461 
(construed);  Estate  of  Pearsons,  102  Cal.  569, 
674,  676,  86  Pac.  Rep.  984  (cited);  Estate  of 
Jack,  116  Cal.  203,  206,  46  Pac.  Rep.  1067  (cited 
with  91562  ante);  Bennallack  vs.  Richards,  126 
Cal.  427,  488,  58  Pao.  Rep.  65  (construed). 

2.  Same— 2.  Probate  Aet  8171«— Belloo  vs. 
Rocrers,  9  Cal.  123,  128  (cited  with  other  sec- 
tions); Halleck  vs.  Guy,  8  CaL  181,  197  (con- 
strued); OrefiTory  vs.  Taber.  19  CaL  897,  410 
(cited  with  other  sections);  Estate  of  Sprigirs* 
20  CaL  181,  126  (construed) ;  Estate  of  Delaney, 
49  CaL  76,  86  (construed  with  81661  post  and 
9  178  Probate  Act). 

Proof  of  Bodeo  before  sale — ^Reeltala  In. — See 
post  8  1666. 

Same — Wie^ordinm  ecrtliled  eopy.— See  post 
9  1719  and  note. 

a.     ^CAVEAT   mMPTOR"   IS   THB   RIJLD   in 

probate  sales,,  and  purohaaer  Is  bound  to  ex- 
amine title  for  himself.  Lanaruagre  of  notice 
of  sale  of  title  of  deceased  puts  him  upon  hto 
STuard. — Halleck  vs.  Guy,  9  CaL  181,  197. 

Ae  to  ^luit  order  of  eoBflraaatloa  la  se^vlred 
to  atate*  see  post  9  1666  and  note. 

As  to  conHrmatloA  of  salca  la  veneralf  see 
ante  9 1617  and  note. 

4.  CONSTRUCTION. — Confirmation  required 
In  this  section  is  for  protection  of  estate. 
Conrt  can  determine  only  whether  eale  was 
legally  made  and  fairly  conducted,  and  sum 
bid  fair  value,  and  that  sum  ezceedlns  such 
bid  at  least  ten  per  cent,  exclusive  of  ex- 
penses of  new  sale,  cannot  be  obtained.  If  any 
of  these  facts  exist  court  Is  authorized  to  va- 
cate former  sale,  but  unless  aueh  facta  are 
shown,  court  must  confirm  the  sale. — Estate  of 
Durham,  49  CaL  490;;  Estate  of  Pearsons,  98 
Cal.  608,  618,  88  Pac  Rep.  461. 

6.  DBFBCnVB  TITLE — Objeetloa  on  svowid 

oC — ^At  such  sale  court  is  retparded  as  vendor, 
and  purchased  has  rigrht  to  conveyance  which 
will  vest  in  him  title  to  property  sold,  and  may 
present  in  objection  to  Its  confirmation  any 
facts  whioh  will  impair  or  defeat  title  thereby 
transferred. — Estate  of  Pearsons,  98  CaL  608, 
618.  88  Pac  Rep.  461. 

€.  OROinfBS  FOB  DENTING  CONFIRBIA- 
nON. — Order  conflrminsr  sale  must  be  made  by 


court,  unless  facts  are  shown  to  court  provinflr 
that  sale  was  not  lesally  or  fairly  conducted, 
or  that  sum  bid  is  disproportionate  to  value, 
or  that  sum  exceeding  such  bid  at  least  ten  per 
cent,  exclusive  of  expenses  of  new  sale,  can 
be  obtained. — Bennallack  vs.  Richarda,  126  Cal. 
427,  433,  68  Pac.  Rep.  65. 

7.  PETITION  ESSENTIAL.— Court  has  no 
power  to  confirm  sale  or  impair  validity  of  sale 
except  where  authority  and  Jurisdiction  are 
oonf erred  by  petition  containing  averments  re- 
quired in  9 1687  ante.— Gregory  vs.  Taber,  19 
CaL  897,  410. 

a  PURPOSE  OF  STATUTE.— Provisions  of 
Statute  allowlngr  objections  to  be  made  to  stEile 
and  requiring  for  Its  efficacy  confirmation  by 
court,  are  only  Intended  to  secure  such  an 
execution  of  order  of  sale  that  Just  and  fair 
price  may  be  obtained  for  property  for  benefit 
of  estate.  Authority  of  court  is  limited  to 
such  supervision  and  control  that  this  end 
may  be  eflected.-^state  of  Spriggs,  20  Cal. 
181,  186. 

•.  RECORDING  ORD1fiRS.*-Order  directing 
sale  and  order  confirming  give  validity  to 
purchase,  and  both  such  orders  are  required 
to  be  recorded.  —  Halleck  vs.  Guy,  9  Cal.  181, 
197. 

10.  REPUDIATION  BT  PURCHASER— 
Crrovad  of. — ^Purchaser  at  such  sale  can  repu- 
diate his  contract  for  purchase  only  for  same 
reasons  as  he  could  in  ease  he  had  bought 
from  another.*— Estate  of  Pearsons,  98  Cal.  603, 
612.  88  Pac  Rep.  461. 

11.  SALE  UNDER  POWER  IN  WILL.— Pur- 
chaser from  an  executor  at  sale  under  power  in 
will  deals  with  such  executor  In  making  pur- 
chase as  he  would  with  any  other  vendor. — 
Estate  of  Pearsons,  98  CaL  608,  612,  88  Pac. 
Rep.  461. 

U.  SUBSTITUTION  OF  ONE  PURCHASER 
'FOR  ANOTHER  cannot  affect  validity  Of  sale. 
—Halleck  vs.  Guy,  9  CaL  181,  197. 

18.  TALUE  OF  LAND  SOLD  IS  TO  BE 
ASCERTAINED  BY  COURT  and  Ito  determina- 
tion cannot  be  disturbed  on  appeal  where  there 
is  substantial  conflict  in  evidence  as  to  such 
value. — Estate  of  Jack.  116  Cal.  208.  207,  46 
Pac  Rep.  1067.  See  Montgomery  vs.  Sayre,  100 
CaL  182,  88  Am.  St.  Rep.  271,  84  Pac.  Rep. 
646. 

14.  'WARRANTT  OF  TITLB^— >AdminiStra- 
tor's  deed  to  convey  purchaser  title  of  deceased 
cannot  warrant  title — Halleck  vs.  Guy.  9  CaL 
181,  197. 


§1656.  OONVEYANOES.  Oonveyanoes  must  thereupon  be  executed  to  the 
purchaser  by  the  executor  or  administrator,  and  they  must  refer  to  the  orders  of 
the  eourt  authorizing  and  confirming  the  sale  of  the  property  of  the  estate,  and 
directing  conveyances  thereof  to  be  executed,  and  to  the  record  of  the  order 
of  confirmation  in  the  office  of  the  county  recorder,  either  by  the  date  of  such 
recording,  or  by  the  date,  volume,  and  page  of  the  record,  and  such  reference  shall 
have  the  same  effect  as  if  the  orders  were  at  large  inserted  in  the  conveyance. 
Conveyances  so  made  convey  all  the  right,  title,  interest,  and  estate  of  the  deced- 
ent, in  the  premises,  at  the  time  of  his  death ;  if  prior  to  the  sale,  by  operation  of 
law  or  otherwise,  the  estate  has  acquired  any  right,  title,  or  interest  in  the  prem- 
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ises,  other  than  or  in  addition  to  that  of  the  decedent  at  the  time  of  his  death,  such 
right,  title  or  interest  also  passes  by  such  conveyances. 

History:  Enacted  March  11,  1872,  re-enaetment  of  §172  Probate  Act  as 
amended  Pebruaiy  1,  1856,  Stata.  1866,  p.  20,  S2;  May  20,  1861,  Stets.  1861, 
p.  644,  §66;    amended  April  16,  1880,  Ck)de  Amdts.  1880  (G.  0.  P.  pt.},  p.  96. 


1, 2.  Applied,  cited,  construed,  referred  to. 
3.  Title  conveyed. 

1.  AFPLIBD,  CITBD,  CONSTRUBD, 
FE2RRBD  TO,  etc — 1.  Code  seetloA. — ^Theller  vs. 
Such,  67  Cal.  447,  469  (cited  with  other  sec- 
tions) ;  Gutter  vs.  Dallamore  (CaL  Sep.  16«  1904), 
79  Pac.  Rep.  388  (applied). 

2.  Same— 2.  Probate  Aet  $178. — ^Belloc  vs. 
Rogers,  9  Cal.  123,  128  (cited  with  other  sec- 
tions); Gregory  vs.  Taber,  19  Cal.  897,  410 
(cited  with  other  sections). 

As  to  f onn  sad  eontents  of  eoBTeyaneee  by 


executor,  etc.,  in  geiieral,  see  notes  17  Am.  Dec. 
224-228;  66  Am.  Dec.  66-68. 

As  to  po^'er  of  court  to  order  conHmiatlOB 
dependlaiT  «pon  petition  of  avenments  required 
tn  i  1SS7  ante,  see  ante  9  1664  and  note  par.  6. 

8.  TITLfl  CONVKYED^— Under  provisions  of 
this  section,  title  acquired  by  purchaser  at  an 
executor's  sale  relates  back  to  time  of  death 
of  decedent  and  conveys  decedent's  title  as  It 
then  existed. — Gutter  vs.  Dallamore  (Cal.  Sept. 
16,  1904),  78  Pac.  Rep.  883. 


§  1666.  OBDER  OF  OONFIBBIATION,  WHAT  TO  STATE.  Before  any  order 
is  entered  confirming  the  sale,  it  must  be  proved  to  the  satisfaction  of  the  court 
that  notice  was  given  of  the  sale  as  prescribed,  and  the  order  of  confirmation  must 
show  that  such  proof  was  made. 

History:     Enacted  March  11,  1872,  re-enaetment  of  (173  Probate  Aet 

As    to   notice    of   sale,    senermlly,    see    ante  88 1547,  1649  and  notes. 

§  1667.  SALE  MAY  BE  POSTPONED.  If,  at  the  time  appointed  for  the  sale, 
the  executor  or  administrator  deems  it  for  the  interest  of  all  persons  concerned 
therein  that  the  same  be  postponed,  he  may  postpone  it  from  time  to  time,  not  ex- 
ceeding in  all  three  months. 

History:     Enacted  Mareh  11,  1872,  re-enactment  of  1 174  Probate  Aet 

§1668.  NOTICE  OF  POSTPONEMENT.  In  case  of  a  postponement,  notice 
thereof  must  be  given,  by  a  public  declaration,  at  the  time  and  place  first  appointed 
for  the  sale,  and  if  the  postponement  be  for  more  than  one  day,  further  notice  must 
be  given,  by  posting  notices  in  three  or  more  public  places  in  the  county  where  the 
land  is  situated,  or  publishing  the  same,  or  both,  as  the  time  and  circumstances  will 

admit        History:     Enacted  March  11,   1872,  re-enaetment  of  (176  Probate  Aet  as 
amended  May  20,  1861,  Stats.  1861,  p.  644,  §  67. 

As  to  vubllshlBc  aotleo,  see  post  8  170S  and  note. 

§  1669.    SALE  OF  BEAL  ESTATE  TO  PAT  LEOA0IE8.     [Repealed.] 

History:     Enacted  March  11,  1872,  (176  Probate  Aet;    repealed  Mareh  24^ 
1874,  Code  Amdts.   1873-4,  p.  871. 

1.     APPIilBD,     CITE2D,     CONSTRUBD,     RB-  %     CONSTRUOTION*— This  section  recoffnlaes 

FBRRBD  TO,  etc — ^Probate  Aet  $  176. — ^Estate  power  of  testator  which  existed  at  common  law 

of  Woodworth,  81  CaL  696,  606,  616  (construed  to   charge   legacies    upon    real    estate. — Bstate 

with  9  1644  ante).  of  Woodworth,  81  CaL  696,  606. 

§  1660.    WHEBE  PAYMENT  OF  DEBTS,  ETC.,  PBOVIDED  FOB  BY  WILL. 

If  the  testator  makes  provision  by  his  will,  or  designates  the  estate  to  be  appro- 
priated for  the  payment  of' his  debts,  the  expenses  of  administration,  or  family 
expenses,  they  must  be  paid  according  to  such  provision  or  designation,  out  of 
the  estate  thus  appropriated,  so  far  as  the  same  is  sufScient. 

History:     Enacted  March  11,  1872,  re-enactment  of  8^77  Probate  Act. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Constraction. 

3, 4.  Testator  may  designate  property. 


1.  APPLIBD,  CITBDy  CON8THUIDD9  RB- 
FBRRBD  TO,  etc.,  in:  Theller  vs.  Such,  67 
Cal.  447,  469  (cited  with  other  sections) ;  Sharp 
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Ts.  Loupe,  120  Cal.  89,  92,  62  Pac.  Rep.  184,  686 
(construed  with  other  sections);  Estate  of 
Traver,  146  Cal.  508,  510,  511,  78  Pac.  Rep.  1058 
(construed  with  9  1562  post). 

As  to  effect  of  lasalllclency  of  proTlsion  in 
willy  see  post  9  1562  and  note. 

As  to  payment  of  debts  and  ezpeasefly  geuetm 
ally,  see  ante  9  1516  and  note. 

As  to  order  of  apportionment^  see  ante  9  1859 
and  note. 

a.     CONSTRUCTION*— This  section  and  9  1662 
I  post  deal   with   same   subject-matter,   namely, 
i  payment  of  debts,  expenses  of  administration, 
I  and  family  expenses;   and   In   dedaringr  what 
portion  of  estate  shall  be  used  for  that  pur- 
pose,   sections    contemplate    the    existence  of 
either  of   two    general    conditions  —  an   ample 
appropriation  for  that  purpose  by  testator,  or 


Insufficient  appropriation.  —  Estate  of  Traver, 
146  Cal.  508,  511,  78  Pac.  Rep.  1068. 

8.  TESTATOR  9IAY  DESIGNATES  PROP- 
ERTY.— Permission  is  granted  to  testator  to 
himself  declare  by  his  will  what  portion  of  his 
estate  should  be  used  for  payment  of  enumer- 
ated charges,  and  property  so  designated  shall 
be  devoted  to  that  purpose. — ^Estate  of  Traver, 
145  Cal.  608,  510,  78  Pac.  Rep.  1058. 

4.  It  is  provided  by  this  section  that  if  the 
testator  makes  provision  by  his  will  or  desig- 
nates estate  to  be  appropriated  for  payment  of 
his  debts,  expenses  of  administration,  or  family 
e3g;>enaes,  they  must  be  paid  according  to  that 
provision,  or  out  of  appropriated  estate  as  far 
as  same  Is  sufficient. — Estate  of  Traver,  146  Cal. 
608.  610,  78  Pac.  Rep.  1068. 


§  1661.  SALE  WITHOnT  OBDEB.  When  property  is  directed  by  the  will  to 
be  sold,  or  authority  is  given  in  the  will  to  sell  property,  the  executor  may  sell  any 
property  of  the  estate  without  order  of  the  court,  and  at  either  public  or  private 
sale,  and  with  or  without  notice,  as  the  executor  may  determine;  but  the  ex- 
ecutor must  make  return  of  such  sales  as  in  other  cases;  and  if  directions  are 
given  in  the  will  as  to  the  mode  of  selling,  or  the  particular  property  to  be  sold, 
sach  directions  must  be  observed.  In  either  case  no  title  passes  unless  the  sale  be 
eonfirmed  by  the  court. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  (178  Probate 
Act  as  amended  Maj  20,  1861,  Stats.  1861,  p.  645,  §68;  amended  March  24, 
1874,  Code  Amdts.  1873-4,  p.  871;  April  16,  1880,  Ck>de  Amdts.  1880  (C.  0.  P. 
pt),  p.  96. 


1, 8.  Applied,  cited,  conBtrued,  referred  to. 

3.  Account  of  sale. 
4^5.  Application  of  section. 

6.  Character  of  sale — Not  striet!^  jndidaL 
7,8.  Confirmation  of  sale. 

9.  Construction — ^Power   read  in   eonneetion 
with  law. 

10.  Dismissal  of  petitioiL 

11.  Exclnsive  provision. 

12,13.  Former  mle  —  Legislature  has  power  to 
restrict  testamentary  dicqposition. 

14.  Manner  of  conducting  sale — ^Naked  power 

under  wilL 

15.  Order  of  eourt  prerequisite. 

.16.  Quantity  of  interest  whieh  passes  to  trus- 
tee. 
17.  Report  of  sale. 
18, 19.  Statutes  in  force  to  be  read  with  will 

20.  Surviving  spouse— Sale  of  interest  of. 

21.  Vesting  of  title  in  executor. 

22.  Vesting  of  title  in  trustee. 

1-    AFVUSiU,     CITBD,     CONSTRITBD,     RB- 
FBRRIBD  TO,  etc—l.  Code  section.— Estate  of 

Durham,  49  Cal.  490,  495  (construed);  Perkins 
vs.  Oridley,  50  Cal.  97.  99  (construed  with  S  1562 
ante);  Theller  ts.  Such,  67  Cal.  447,  469  (cited 
with  other  sections);  Smith  vs.  Olmstead,  88 
Cal.  682.  687.  22  Am.  St  Rep.  886.  26  Pac.  Rep. 
621,  12  L.  R.  A.  46  (construed) ;  Estate  of  Wil- 
liams, 92  Cal.  188.  186.  28  Pac.  Rep.  227,  679 
(construed)  Rankin  vs.  Newman,  114  Cal.  636. 
660,  46  Pac.  Rep.  742.  84  L.  R.  A.  265  (construed 
with  91517  ante);  Bennalack  vs.  Richards,  116 
Cal.  406,  407.  408  (construed  with  S  1652  ante); 
Sharp  vs.  Loupe,  120  Cal.  89.  92.  68  Paa  Rep. 


184.  686  (construed  with  other  sections);  Ben- 
nallack  vs.  Richards,  126  Cal.  427.  432,  68  Pac. 
Rep.  66  (cited);  Estate  of  Wickersham.  139  Cal. 
662,  664,  73  Pac  Rep.  641  (construed);  Estate 
of  Pforr.  144  Cal.  121,  126,  77  Pac.  Rep.  825 
(cited);  In  re  Walker  (Cal.  April  11,  1906).  85 
Pac.  Rep.  810  (construed  with  5  1576  post). 

2.  Same— Probate  Act  9 178.— Estate  of 
Woodworth.  81  Cal.  595.  606  (cited);  Kldwell 
vs.  Brummaglm,  82  Cal.  436.  441  (construed 
with  other  sections);  Estate  of  Delaney,  4& 
Cal.  76.  84.  86,  86  (construed). 

S.  ACCOUNT  OF  8AI.B1  spoken  of  in  thfi^ 
section  is  same  as  "return"  mentioned  in  9  1651 
ante,  and  statute  evidently  contemplates  that 
same  proceedings  shall  be  had  as  of  return, 
when  sale  Is  made  under  power  in  wljl  as  when 
it  is  madd  under  order  of  court.  Sale  must  be 
reported  under  oath  and  confirmed  by  probate 
court  before  title  to  property  sold  can  pass. — 
Estate  of  Durham,  49  Cal.  490;  Perkins  vs. 
Gridley.  50  Cal.  97,  99;  Bennalack  vs.  Richards, 
116  Cal.  406,  409,  48  Pac.  Rep.  622. 

4.  APPLICATION  OF  SECTION.— Provisions 
Of  this  section  are  not  applicable  to  sale  of 
real  estate  by  executor  where  testator  intended 
to  give  and  did  give  executor  power  of  sale 
without  requiring  compliance  with  9  148  Pro- 
bate Act  (corresponding  to  this  section  of 
code). — Estate  of  Delaney,  49  Cal.  76,  86. 

5.  Provisions  of  this  section  and  of  9 1617 
ante  are  applicable  to  cases  where  will  confers 
mere  power  authorizing  sale  by  executor.— Es- 
tate of  Durham,  49  Cal.  490,  496;  Perkins  vs. 
Gridley,  50  Cal.  97,  99. 
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e.  CHARACTER  OF  S ALE^-Not  strflctly  Judi- 
cial.— Sale  under  power  conferred  by  will  is 
not  strictly  Judicial  sale.  Purchaser  from  an 
executor  at  such  sale  deals  with  him  in  mak- 
ing: purchase  as  he  would  with  any  other 
vendor. — Estate  of  Pearsons,  98  Cal.  608,  88 
Pac.  Rep.  451;  102  Cal.  669,  674,  36  Pac.  Rep.  984. 

r.  CONFIRMATION  OF  SALE  by  the  court 
is  necessary  to  authorize  conveyance  and  to 
vest  title  in  purchaser. — Bennallack  vs.  Rich- 
ards, 125  Cal.  427,  482,  68  Pac.  Rep.  65. 

8.     Wliere  executor  sold  under  power  for  the 

benefit  of  certain  persons  and  failed  to  make 
any  return,  so  that  there  was  no  confirmation, 
the  beneficiaries  having  so  ratified  the  sale  as 
to  estop  them  from  disputing  it,  the  supreme 
court  held  the  probate  court  having  Jurisdic- 
tion of  the  probate  proceedingrs  might,  because 
of  the  estoppel,  confirm  the  sale  and  direct 
execution  of  the  conveyance  upon  compllanoe 
with  the  terms  of  contract  by  purchasers. — In 
re  Walker  (Cal.  April  11,  1906),  86  Pac  Rep. 
SIO. 

0.  CONSTRUCTION. — Power  read  la  eoanec- 
tlon  with  law. — ^Unless  authority  given  in  will 
to  sell  property  of  estate  is  full  and  clear  when 
read  and  construed  with  reference  to  the  law 
which  determines  its  meaning  and  effect,  it 
must  be  held  that  it  was  not  given,  and  in  that 
case  there  is  nothing  on  which  this  section  can 
act.— Smith  vs.  Olmstead,  88  Cal.  582,  687,  22 
Am.  St.  Rep.  386,  26  Pac.  Rep.  621,  12  L.  R.  A. 
46. 

10.  DISMISSAL  OF  PETITION.— An  executor 
who  has  sold  land  in  his  character  of  devisee  in 
trust,  having  filed  petition  for  confirmation, 
may.  In  absence  of  objection  by  creditor,  dis- 
miss his  own  petition  before  hearing. — Estate 
of  Williams,  92  Cal.  183,  187,  28  Pac.  Rep.  227, 
679. 

11.  EXCLUSIVE  PROVISION.— This  is  only 
section  providing  for  sales  under  power  in  the 
will,  and  although  executor  must  make  return 
of  sale,  and  title  does  not  pass  until  confirma- 
tion, still  only  limitation  on  power  is  limita- 
tion that  may  be  expressed  in  will. — Estate  of 
Wickersham,  189  Cal.  652,  665,  78  Pac.  Rep. 
i641. 

{  12.  FOR3IER  RULES.— Prior  to  1S61  testator 
-could  confer  upon  his  executor  power  to  dis- 
pose of  his  estate  independently  of  any  control 
by  probate  court,  but  in  that  year  legislature 
passed  an  act  requiring  confirmation  .of  ail 
sales  made  by  executors  under  authority  given 
by  law;  and  where  sale  Is  made  under  such 
power  and  is  not  confirmed  as  provided  by 
code  no  title  passes  by  sale  and  conveyance  of 
executor  to  grantee. — Bennalack  vs.  Richards, 
116  Cal,  406,  408,  48  Pac.  Rep.  622.  See  Laroo 
vs.  Casaneuava,  30  Cal.  660. 

18.  LEOISIJkTURB  HAS  THE  POWER  TO 
RESTRICT  TESTAMENTARY  DISPOSITION  of 
property  or  to  place  limitations  upon  authority 
which  may  be  conferred  upon  an  executor,  or 
upon  exercise  by  him  of  authority  given  by 
will.— Bennalack  vs.  Richards,  116  Cal.  406, 
408,  48  Pac.  Rep.  622. 

14.  MANNER  OF  CONDUCTING  A  SALE— 
Naked  power  vAder  wUL^-Where  will  creates 
mere  naked  power— power  not  coupled  with  aoi 


interest — executor  must  give  notice  of  sale,  and 
unless  there  are  special  directions  in  will  he 
must  conduct  sale  in  all  respects  as  if  made 
under  order  of  court. — Perkins  vs.  GrldleF>  50 
Cal.  97,  99. 

15.  ORDER    OF   COURT   FREREaUISFTE. — 

Sales  and  conveyances  attempted  to  be  made 
without  order  of  court,  and  where  will  does 
not  confer  power  upon  executor,  are  absolutely 
void. — Huse  vs.  Den,  86  Cal.  390.  399,  20  Am. 
St.  Rep.  282,  24  Pac.  Rep.  790. 

As  to  title  to  personalty  vestinv  In  heira 
Jeet  to  right  of  executor  to  take  poMcoalon  f^ 
payment  of  debts  of  estate,  etc.,  see  ante  5  1617 
and  note. 

16.  THE  aiTANTITY  OF  INTEREST  WKICS 
PASSES  TO  TRUSTEE  in  case  of  an  express 
trust  is  commensurate  with  necessities  of  his 
oflElce;  trustee  shall  have  an  estate  in  fee.  If 
that  is  necessary,  to  enable  him  to  perform  the 
duties  Imposed  upon  him,  although  it  is  not 
in  terms  given  to  him  by  instrument  creating 
trust.— Morffew  vs.  San  Francisco  &  S.  R.  R. 
Co.,  107  Cal.  687,  696,  40  Pac.  Rep.  810.  See 
Cooke  vs.  Piatt,  98  N.  T.  36:  Young  vs.  Brad- 
ley, 101  U.  S.  782,  787,  bk.  26  L.  ed.  1044. 

17.  REPORT  OF  SALEL— Sale  made  under 
will  conferring  authority  upon  executor  must 
be  reported  under  oath  and  confirmed  by  pro- 
bate court  before  title  to  property  sold  can 
pass. — Estate  of  Durham,  49  Cal.  490,  496. 

18.  STATUTES  IN  FORCE  TO  BE  RKAD 
WITH  WILL. — Provisions  of  statutes  in  force 
at  time  of  making  of  will  constitute  part  of 
law  in  view  of  which  will  has  been  executed, 
and  law  is  presumed  to  have  been  understood 
by  testator  in  making  of  his  will,  and  that 
power  of  executors  named  in  will,  upon  ap- 
pointment by  probate  court,  will  be  subject 
only  to  such  special  supervision  and  limitations 
as  were  Imposed  by  statute  itself. — Kidwell  vs. 
Brummaglm,   82   Cal.   436,   441. 

19.  Statutes  in  force  at  time  of  nakingr  of 
will  have  same  effect  as  if  testator  had  incor- 
porated provisions  thereof  in  express  terms 
into  will. — ^Kidwell  vs.  Brummaglm,  82  Cal.  436. 
442. 

20.  SURTIYINO   SPOUSE  —  Sale  of  Interest 

of. — Under  provisions  of  this  section  executor 
hanring  power  conferred  upon  him  by  testator 
to  sell  "property  of  the  estate"  without  order 
of  court,  may  sell  entire  interest  In  property 
of  which  decedent  died  seised,  including*  the 
interest  of  surviving  widow  as  well  as  that  of 
other  heirs. — Sharp  vs.  Loupe,  120  Cal.  89,  92. 
62  Pac.  Rep.  134,  636. 

As  to  sale  of  roTersloa  where  hoakesteaA  Is 
set  aside  for  limited  period,  see  ante  {  1474  and 
note. 

ai.     VBSTINO   OF  TITLE  IN  BXECUTOR.-- 

Distinction  between  mere  executor  (whether 
his  power  to  sell  lands  is  conferred  by  law  or 
by  order  of  probate  court)  and  an  executor  to 
whom  lands  are  devised  in  trust  to  carry  into 
effect  provisions  of  will,  is  that  In  former  case 
he  possesses  power  of  sale,  but  in  latter  he 
takes  fee,  or  any  less  estate  which  testator 
may  devise.  In  one  case  naked  authority  ts 
given,  in  the  other  an  authority  coupled  -wltti 
an  interest.     In  former  case  freehold  remains 
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with  heir  until  sale  by  ezecutorB.  In  latter, 
freehold  vests  at  once  In  executors. — Estate  of 
Delaney,  49  Cal.  76,  86.  See  Estate  of  Durham. 
49  CaL  490.  496;  Perkins  vs.  aridley,  60  Cal. 
S7,  99.  Me.  Knight  vs.  Loomis,  30  Me.  204; 
DeerinfiT  vs.  Adams,  37  Me.  264.  Mass.  Liarned 
T8.  Bridge.  84  Mass.  (17  Pick.)  839.  N.  Y. 
Judson  vs.  Gibbons.  6  Wend.  226;  Conklin  vs. 
Egerton.  21  Wend.  482.  ' 

S.     VBSTING    OF    TITIiB    IN    TRUSTBB.— 

Where  intention  of  testator  that  corpus  of 
estate  should  be  preserved  as  nearly  as  possible 
intact  until  the  specified  time  for  distribution 
should  arrive   is   expressed,   permitting,   how- 


ever, sale  of  unproductive  property  found  de- 
sirable, person  named  as  executor  takes  not  as 
executor,  but  as  donee  of  power  in  his  char- 
acter as  trustee,  and  property  which  is  the 
subject  of  trust  is  well  delivered  upon  distri- 
bution of  estate. — Morfltew  vs.  San  Francisco  & 
S.  R.  R.  Co.,  107  Cal.  687,  694,  40  Pac.  Rep.  810. 
See  Barker  vs.  Stanford.  63  Cal.  461;  Wheeler 
vs.  Bolton.  64  Cal.  306;  Estate  of  Hinckley.  68 
Cal.  467.  618;  Buckley  vs.  Superior  Court.  102 
Cal.  6,  41  Am.  St.  Rep.  186,  86  Pac.  Rep.  860; 
Newton  vs.  Bronson,  18  N.  Y.  693;  Bolton  vs. 
Jacks.  6  Rob.  (N.  Y.)  228;  Bowyer  vs.  Judge, 
11  Eajit  288. 


§  1562.  WHERE  PROVISION  BY  WILL  IN8UFFI0IENT.  If  the  provision 
made  by  the  will,  or  the  estate  appropriated  therefor,  is  insuflSeient  to  pay  the 
debts,  expenses  of  administration,  and  family  expenses,  that  portion  of  the  estate 
not  devised  or  disposed  of  by  the  will,  if  any,  must  be  appropriated  and  disposed 
of  for  that  purpose,  according  to  the  provisions  of  this  chapter. 

History:     Enacted  March  11,  1872,  re-enaetment  of  8179  Probate  Act. 


1, 2.  Applied,  cited,  constmed,  referred  to. 

3-5.  Absence  of  appropriation — Case  of  included. 

0.  Absence  of,  or  insufficient  appropriation- 

Law  makes  selection. 

7.  Common-law  rule  is  retained. 

8.  Main  purpose  of  section. 

1.  APPLISD,  CITED,  CONSTRVBD,  RBS- 
FERRBD  TO,  etc. — 1.  Code  section. — Sharp  vs. 
Loupe,  120  Cal.  89,  92,  62  Pac.  Rep.  134,  586 
(construed  "with  other  sections);  Bstate  of 
Traver,  14(  CaL  508,  609,  610,  611,  78  Pao. 
Rep.  1068  (construed  and  applied). 

a.  Same  —  2.  Probate  Act  9  170.  —  Estate  of 
Woodworth,  81  CaL  696,  607  (cited  with  other 
lections). 

S.    ABSBNCB  OF  APPROPRIATION— Case  of 

iachided. — Insufficient  appropriation  spoken  of 
in  this  section  should  not  he  construed  to  hold 
that  it  could  only  apply  in  cases  where  testator 
had  actually  made  some,  but  still  an  inadequate, 
appropriation  of  property  from  which  to  make 
payment  This  would  be  tpo  narrow  and  re- 
stricted an  interpretation  and  one  not  in  har- 
mony with  apparent  purpose  of  this  enactment. 
Main  purpose  of  section  is  to  fix  class  of  prop- 
erty which  shall  be  disposed  of  to  meet  the 
payments  mentioned,  from  whatever  cause  the 
necessity  of  Its  disposition  arises,  whether  from 
inadequate  appropriation  or  entire  failure  of 
appropriation.~E8tate  of  Traver,  146  Cal.  608, 
611,  78  Pac  Rep.  1068. 


4.  Where  will  makes  no  provision  of  prop- 
erty for  payment  of  its  debts  it  would  come 
under  head  of  Insufficient  appropriation,  be- 
cause entire  failure  of  appropriation  is  insuf- 
fldent— Estate  of  Traver,  146  CaL  608,  78  Pac. 
Rep.  1068. 

5.  This  section  applies  when  no  provision, 
or  insufficient  provision,  for  debts  is  made  in 
will.  Section  1660  ante  was  intended  to  apply 
where  ample  and  sufficient  appropriation  had 
been  made  in  wilL — Estate  of  Traver,  146  Cal. 
608,  78  Pac.  Rep.  1068. 

0.  ABSENCE  OF,  OR  INSUFFICIBlfT  AP- 
PROPRIATIONr— Law  makes  edcctloa  of  por- 
tion of  estate  to  be  appropriated  for  payment 
of  debts,  etc,  if  insufficient  appropriation  is 
made,  or  will  fails  to  make  any  appropriation, 
absence  of  all  appropriation  beins  certainly 
an  insufficient  one. — Estate  of  Traver,  146  Cal. 
508,  611,  78  Pac  Rep.  1068. 

7.     COMMOHr-LAlir  RUIiB  IS  RETAINED  by 

this    section.— ESatate    of    Woodworth,    31    CaL 
696,  607. 

&  MAIN  PURPOSE  OF  SECTION  apparently 
is  to  fix  class  of  property  which  shall  be  dis- 
posed of  to  meet  payment,  from  whatever  cause 
necessity  for  its  disposition  arises,  whether 
from  inadequate  appropriation  for  all  purposes, 
or  on  account  of  entire  failure  of  appropria- 
tion.—Estate  of  Traver,  146  CaL  608.  611,  78 
Pac  Rep.  1058. 


§  1663,  ESTATE  SUBJECT  TO  DEBTS,  ETC.  The  estate,  real  and  personal, 
given  hy  will  to  legatees  or  devisees,  is  liable  for  the  debts,  expenses  of  adminis- 

I  tration,  and  family  expenses,  in  proportion  to  the  value  or  amount  of  the  several 
devises  or  legacies,  but  specific  devises  or  legacies  are  exempt  from  such  liability 

I  if  it  appears  to  the  court  necessary  to  carry  into  effect  the  intention  of  the  testator, 
and  there  is  other  sufficient  estate. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  180  Probate  Act. 


1,2.  Applied,  cited,  constmed,  referred  to. 

3.  Lien  created  dj  testator — Effect  of. 

4.  Order  of  court  requisite  of  sale — Exception. 


5.  Beal  and  personal  estate  devised  generally 

mnst  contribute. 

6.  Special  legacies  are  exempted  froniL 
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1.  APPLIED,  CITED,  CONSTRUED,  RB- 
FtiRRED  TO,  etc. — 1.  Code  section.— Batata  of 

HueUman,  127  Cal.  276,  277,  69  Pao.  Rep.  776 
(cited);  Murphy  vs.  Farmers'  &  M.  Bank,  181 
Cal.  115,  119,  63  Pac.  Rep.  36ft  (cited);  Estate 
of  Thayer,  142  Cal.  463,  456,  76  Pac.  Rep.  41 
(cited). 

2.  Same  — 2.  Probate  Act  9  180.  —  Estate  of 
Woodworth.  81  Cal.  596,  607  (cited  with  9  1664 
post) ;  Ablla  vs.  Burnett,  33  Cal.  668,  667  (cited 
with  9  1664  post;  Estate  of  Moulton,  48  Cal.  191, 
198  (cited). 

As  to  dctcrmlBatlon  of  amovnt  due  dcrlaee, 
see  post  91664  and  note  par.  4;  also  Estate  of 
Thayer,  142  Cal.  463,  466.  76  Pac.  Rep.  41. 

As  to  real  and  personal  property  alike  belnv 
chargeable,  see  ante  9  1616  and  note. 

8.     lilEN    CREATED   BY   TESTATOR— Eflect 

of. — Title  of  devisee,  though  vested  estate  in 
general  sense.  Is  encumbered  by  lien  created  by 
testator  in  his  lifetime  and  by  law  at  time  of 
his  decease,  and  is  therefore  a  qualified  though 
a  vested  interest — Murphy  vs.  Farmers'  A  M. 


Bank,  181  Cal.  116,  119,  63  Pac  Rep.  868.  See 
Wilkinson  vs.  Leland,  27  U.  a  (2  Pet.)  627.  bk. 
7  L.  ed.  642. 

4.  ORDER  OF  COURT  IS  REaVISITE  OF 
SAIiE — ^EhLccption. — Sale  of  property  belonging 
to  estate  of  deceased  person  can  be  held  valid 
under  Probate  Act  of  1851  only  when  made  by 
order  of  probate  court,  except  in  cases  where 
execution  had  been  levied  in  lifetime  of  the 
deceased. — Belloc  vs.  Rogers,  9  Cal.  123,  128. 

5.  REAL  AND  PERSONAL  ESTATE  DE- 
VISED GENERALLY  MUST  CONTRIBUTE  pro 

rata  according  to  provisions  of  this  section, 
where  there  is  no  other  sufficient  estate  out  of 
which  debts  and  expenses  of  administration, 
etc.,  may  be  paid. — Estate  of  Woodworth,  31 
Cal.   596,   615. 

0.  SPECIAL  LEGACIES  ARE  EXEMPTED 

from  liability  for  payment  of  debts  if  it  shall 
appear  necessary  %o  court  to  carry  into  effect 
intention  of  testator,  if  there  shall  be  other 
sufficient  estate. — Estate  of  Moulton,  48  Cal. 
191,  198. 


§  1664.     CONTRIBTTTION  AMONG  LEGATEES.     When  an  estate  given  hy  will 

has  been  sold  for  the  payment  of  debts  or  expenses,  all  the  devisees  and  legatees 

must  contribute  according  to  their  respective  interests  to  the  devi&ee  or  legatee  whose 

devise  or  legacy  has  been  taken  therefor,   and   the   court,   when   distribution   is 

made,  must,  by  decree  for  that  purpose,  settle  the  amount  of  the  several  liabilities, 

and  decree  the  amount  each  person  shall  contribute,  and  reserve  the  same  from 

their  distributive  shares,  respe,ctively,  for  the  purpose  of  paying  such  contribution. 

History:     Enacted    March    11,    1872,   re-enactment    of    §  181    Probate    Act; 
amended  April  16,  1880,  Ck>de  Amdts.  1880  (G.  C.  P.  pt),  p.  97. 


1, 2.  Applied,  cited,  eonstnied,  referred  to. 

3.  Common-law  rule. 

4.  Contribution — ^Amonnt  due  devisee. 

5.  Bemedy  of  legatee. 

6.  Specific  legacy  and   spedfic   devise — Stand 

upon  same  footing. 

1.  APPIilBD,  CITBD,  CONSTRinSD»  RB- 
FBRRBD  TO,  etc. — 1.  Code  section. — Estate  of 
Thayer,  142  Cal.  468,  466,  76  Pac.  Rep.  41 
(cited). 

a.  Same  — S.  Probate  Aet  I  181.  — Estate  of 
Woodworth,  81  Cal.  696,  607,  609,  616  (con- 
strued; Abila  vs.  Burnett,  38  Cal.  668,  667  (cited 
with  9  1663  ante);  Estate  of  Moulton,  48  Cal.  191, 
192   (cited). 

8.  coMMON-LAinr  R17IJS.— At  common  law 
it  is  settled  rule  that  all  devises  of  real  estate 
are  to  be  regarded  as  specific,  but  the  rule  is 
different  as  to  personal  estate  because  of  fact 
that  after-acquired  lands  will  not  pass,  but 
after-acquired  personal  estate  does  pass. — Es- 
tate of  Woodworth.  81  Cal.  595,  610.  See  For- 
rester vs.  Leigh,  1  Amb.  178;  Clifton  vs.  Burt, 
1  Pr.  Wms.  679;  Howe  vs.  Earl  of  Dartmouth, 
7  Ves.  Jr.  147;   Mllnes  vs.  Slater,  8  Ves.  Jr.  '806; 


Mirehouse  ts.  Scalfe,  2  My.  A  C.  696;    ICastera 
vs.  Masters,  1  Pr.  Wms.  424. 


4.  CONTRIBUTION— Amomit    d«e 

A  devisee  is  subject  to  contribution  for  pay- 
ment of  debts  and  expenses  of  administration, 
and  amount  remaining  due  can  be  determined 
only  after  settlement  of  final  account  and  de- 
cree of  final  distribution. — Estate  of  Thayer. 
142  Cal.  468,  466,  76  Pao.  Rep.  41. 

5.  RBMRDY  OF  IjBGATEIB  whose  bequest  is 
applied  to  payment  of  claim  of  creditor  of 
estate,  where  there  are  other  specific  bequests 
than  that  which  is  applied  to  pasrment  of 
such  claim,  is  to  seek  contribution  from  other 
specific  legatees. — Bstate  of  Moulton,  48  Cal. 
191,  198. 

«.  SPBCIFIO  LBGAOT  AND  SPSCIFIO  DE* 
TISBtf— Stand  upon  same  footing. — Neither  is  to 
be  charged  till  all  the  rest  of  estate,  both  real 
and  personal,  is  exhausted.  So  also  where  de- 
vise of  personal  estate  and  also  real  estate  is 
specified,  both  must  contribute  to  payment  of 
debts  pro  rata.— Estate  of  Woodworth,  81  CaL 
596,  611;    Long  vs.  Short,  1  Pr.  Wms.  408. 


§1566.     CONTRACT  FOB  PURCHASE  OF  LANDS  MAT  BE  SOLD,  HOW. 

If  a  decedent,  at  the  time  of  his  death,  was  possessed  of  a  contract  for  the  purchase 
of  lands,  his  interest  in  such  land  and  under  such  contracts  may  be  sold  on  the 
application  of  his  executor  or  administrator,  in  the  same  manner  as  if  he  had  died 
seized  of  such  land,  and  the  same  proceedings  may  be  had  for  that  purpose  as  are 
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prescribed  in  this  chapter  for  the  sale  of  lands  of  which  he  died  seized,  except  aa 
hereinafter  provided. 

History:     Enaeted  Mareh  11,  1872,  re-enactment  of  §  182  Probate  Aet 

§  1566.  CONDITIONS  OF  SALE.  The  sale  must  be  made  subject  to  all  payments 
that  may  thereafter  become  due  on  such  contracts,  and  if  there  are  any  such,  the 
sale  must  not  be  confirmed  by  the  court  until  the  purchasers  execute  a  bond  to 
the  executor  or  administrator  for  the  benefit  and  indemnity  of  himself  and  of 
the  persons  entitled  to  the  interest  of  the  decedent  in  the  lands  so  contracted  for, 
in  double  the  whole  amount  of  payments  thereafter  to  become  due  on  such  contract,  ^ 
with  such  sureties  as  the  court  or  judge  shall  approve. 

History:     Enacted   Mareh    11,    1872,   ze-enaetment   of    t  188   Probate  Aet) 
amended  April  16, 1880,  Code  Amdts.  1880  (a  a  P.  pt),  p.  97. 

§  1507.  PUBCHASEB  TO  GIVE  BOND.  The  bond  must  be  conditioned  that 
the  purchaser  will  make  all  payments  for  such  land  that  become  due  after  the  date 
of  the  sale,  and  will  fully  indemnify  the  executor  or  administrator  and  the  persons  so 
entitled  against  all  demands,  costs,  charges,  and  expenses,  by  reason  of  any  cove- 
nant or  agreement  contained  in  such  contract. 

History:     Enacted  Mareh  11,  1872,  re-enaetment  of  (184  Probate  Aet 

§  1568.  EXECUTOB  TO  ASSIGN  CONTBAOT.  Upon  the  confirmation  of  the 
sale,  the  executor  or  administrator  must  execute  to  the  purchaser  an  assignment 
of  the  contract,  which  vests  in  the  purchaser,  his  heirs  and  assigns,  all  the  right, 
title,  and  interest  of  the  estate,  or  of  the  persons  entitled  to  the  interest  of  the 
decedent,  in  the  lands  sold  at  the  time  of  the  sale,  and  the  purchaser  has  the  same 
rights  and  remedies  against  the  vendor  of  such  land  as  the  decedent  1;v^ould  have 
had  if  he  were  living. 

History:     Enacted  Mareh  11,  1872,  ro-enaetment  of  S185  Probate  Aet. 

§  1569.    SALES  BY  EXECUTOBS  OB  ADMINISTBATOBS  OF  LANDS  UNDEB 
MOBTGAGE  OB  LIEN.    When  any  sale  is  made  by  an  executor  or  administrator, 
pursuant  to  provisions  of  this  chapter,  of  lands  subject  to  any  mortgage  or  other  lien, 
which  is  a  valid  claim  against  the  estate  of  the  decedent,  and  has  been  presented  and 
allowed,  the  purchase  money  must  be  applied,  after  paying  the  necessary  expenses 
of  the  sale,  first,  to  the  payment  and  satisfaction  of  the  mortgage  or  lien,  and  the 
residue,  if  any,  in  due  course  of  administration.    The  application  of  the  purchase 
money  to  the  satisfaction  of  the  mortgage  or  lien  must  be  made  without  delay;  and 
the  land  is  subject  to  such  mortgage  or  lien  until  the  purchase  money  has  been 
actually  so  applied.  .No  claim  against  any  estate,  which  has  been  presented  and 
allowed,  is  affected  by  the  statute  of  limitations,  pending  the  proceedings  for  the  I 
settlement  of  the  estate.    The  purchase  money,  or  so  much  thereof  as  may  be  suflS-  ' 
cient  to  pay  such  mortgage  or  lien,  with  interest,  and  any  lai^ful  costs  and  charges  i 
thereon,  may  be  paid  into  the  court,  to  be  received  by  the  clerk  thereof,  whereupon  | 
the  mortgage  or  lien  upon  the  land  must  cease,  and  the  purchase  money  must  be  ^ 
paid  over  by  the  clerk  of  the  court  without  delay,  in  payment  of  the  expenses  of 
the  sale,  and  in  satisfaction  of  the  debt  to  secure  which  the  mortgage  or  other  lien 
was  taken,  and  the  surplus,  if  any,  at  once  returned  to  the  exeeutor  or  administr^- 
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tor,  unless  for  good  oause  shown,  after  notice  to  the  executor  or  administrator,  the 

court  otherwise  directs. 

History:     Enacted  March  11,  1872,  founded  on  8, 186- Probate  Act  a9  amended 
May  20,  1861,  Stats.  1861,  p.  645,  §  69 ;    April  27,  1863,  Stats.  1863,  p.  698,  9  1 ; 
amended  April  16,  1880,  Code  Amdts.   1880    (G.  C.  P.  pt,),  p.  97;    by  Ck>de 
Gommission,  Act   March   8,   1901,   Stats,  and  Amdta.  1900-1-,  p.  221,  act  held 
unconstitutional,  see  history,  {  5  ante. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Attachment  lien— Destroyed  by  death  of 

defendant. 

4.  "Claim,"  meaning  of  tenn. 

5.  Expenses  chargeable  to  creditor. 

6.  Construction — Bxtent  of  last  clause. 

7.  "Lien'' — Attachment  not  included* 

8.  Lien  of  judgment  not  destroyed. 

9.  Mortgage*— Necessity  of  presentation  <^ 

claim. 

10.  Same— Charging  joint  mortgager — Statute 

of  limitations. 

11.  Same— Special  provision  regarding. 

12.  Mortgagee— Remedies  of. 

13.  Same— Bar   of    statute    of   limitations^ 

Effect  of  statute. 

1^  15.  Presentation  of  claim  to  administrator-* 
Is  conunencement  of  suit  upon  it. 

16,17.  Statute  of  limitations — Extent  of  excep- 
tion. 
18.  Same— As  to  co-obligors. 

1.  APPIilBDi  GITBD,  OON8TRUBD,  RB- 
FBRRBD  TO,  etc. — 1.  Code  Beotloii* — Doha  vs. 
Dohs,  60  Cal.  266,  260  (construed  and  applied); 
Hlbernia  Sav.  A  L.  Soc.  vs.  Conlin,  67  Cal.  178, 
180,  7  Pac.  Rep.  477  (construed);  German  Say. 
&  L.  Soc.  vs.  Hutchinson,  68  Cal.  62,  64,  8  Pac 
Rep.  627  (construed  and  applied);  Wise  vs. 
Williams,  72  Cal.  544,  548,  14  Pac.  Rep.  204 
(cited);  Moran  vs.  Oardemeyer,  82  Cal.  96,  100, 
23  Pac.  Rep.  6  (construed);  Estate  of  Turner, 
128  Cal.  888,  891,  60  Pac.  Rep.  967  (construed 
with  other  sections);  Visalia  Sav.  Bank  vs. 
Curtis,  136  Cal.  350,  862,  67  Pac.  Rep.  329  (con- 
strued with  §  1600  ante) ;  Estate  of  Wiley.  138 
Cal.  301,  306.  71  Pac.  Rep.  .441  (construed  with 
§1670  post);  Vandall  vs.  Teagrue,  142  Cal.  471, 
473,  476,  76  Pac.  Rep.  36  (construed). 

a.  Same  — a.  Probate  Act  §  186.  —  Belloc  vs. 
Rogers,  9  Cal.  123,  128  (cited  with  other  sec- 
tions); Estate  of  Murray,  18  Cal.  686,  687  (con- 
strued and  applied) ;  Ellis  vs.  Polhemus.  27  Cal. 
360,  364,  356  (construed);  Myers  vs.  Mott,  29 
Cal,  859,  869,  89  Aid,  Peo,  i9  (cited), 

S.  AtfACHMfiNfr  LlfiN.  —  I>e«tro7ed  hj 
death  of  defendant,  and  therefore  creditor  who 
attaches  property  of  decedent  in  his  lifetime 
cannot  claim  benefit  of  this  section  to  sustain 
Hen  upon  personal  property,  for  there  is  no 
provision  that  the  proceeds  of  the  sale  of  such 
property  when  sold  by  administrator  shall  be 
applied  to  discharge  lien.— Myers  vs.  Mott,  29 
Cal.  859,  869.  89  Am.  Dec  49. 

4.  <«CIiAIM  "—Meaning  of  term.— Meaning  of 
word  "claim"  in  S  181  of  Probate  Act  is  broad 
enough  to  embrace  mortgage  or  other  lien,  as 
under  this  section  mortgages  and  other  liens 
are  expressly  mentioned  as  valid  claims  against 
estate.— Ellis  vs.  Polhemus.   27  Cal.   850,   364. 

Comparet  Fallon  vs.  Butler,  21  Cal.  24,  doubted 
as  authority  in  Ellis  vs.  Polhemus,  27  Cal.  360, 
354.  and  as  to  whether  Fallon  vs.  Butler,  supra. 


states  law  as  dearly  as  Ellissen  vs.  Halleck.  6 
Cal.  88.6,  and  Falkner  vs.  Folsom's  Executors, 
6  Cal.  386,  412,  which  it  overrules. 

As  to  elalas  acAiiMit  estatesy  In  Koneml,  see 
ante  9 1490  et  seq.  and  notes. 

As  to  deposit  In  eonrt.  In  seneraly  see  ante 
9  672  et  seq.  and  notes;    post  S  2104  and  note. 

6.  QXPISNSBS  CHARGBABLB  TO  CRBD- 
ITOR. — ^A  creditor  of  the  deceased  is  under  no 
obligation  to  pay  any  other  expenses  than 
those  incurred  in  enforcement  of  mortgage  se- 
curity, atid  such  expenses  are  directed  to  be 
retained  by  administrator  under  the  act.— Es^ 
tate  of  Murray,  18  Cal.  686,  688. 

«.     CONSTRUCTION— Extent  of  last  danae.— 

Last  clause  of  this  section  is  sweeping  and 
includes  every  claim  '^presented  and  allowed" 
against  estate. — ^Dohs  vs.  Dohs,  60  Cal.  266,  260. 

7.  «<  LUSN ''—Attachment   not   tneludeX^The 

term  lien  'as  employed  in  this  section  does  not 
include  lien  of  attachment  levied  prior  to  the 
death  of  decedent  (Shafter,  Sawyer,  J  J.,  dis.). — 
Myers  vs.  Mott,  29  Cal.  SG9,  869,  89  Am.  Dec.  49. 

&     LIBN  OF  JUDGMBNT  NOT  DBSTROYESD. 

— Death  of  judgment  debtor  and  subsequent 
presentation  of  judgment  as  claim  against  his 
estate,  and  obtaining  second  judgment  thereon, 
does  not  destroy  lien. — Estate  of  Wiley,  138  Cal. 
801,  806.  71  Pac.  Rep.  441. 

9.  MORTOAGB — Neeeaalty  of  piwsentatton  of 
claim. — Before  an  administrator  can  apply  any 
portion  of  purchase  money  to  payment  and 
satisfaction  of  mortgage  upon  property  sold, 
such  mortgage  must  be  valid  claim  against 
estate  of  decedent;  and  if  it  was  executed  by 
decedent  to  secure  debt  created  by  himself  it 
cannot  become  valid  claim  against  his  estate 
unless  it  has  also  been  presented  and  allowed. 
— Estate  of  Turner,  128  Cal.  888,  891,  60  Pac. 
Hep.    967. 

Aa  to  necessity  for  and  manner  of  preaeata* 
tlon  of  mortgage  as  claim  agalnat  eatate»  see 
ante  f$  1479,  ^600  and  notes.  ) 

10.  Chargring  joint  mortgager  —  Statute  of 
limltationa. — ^Mortgagee  having  note  and  mort- 
gage signed  by  two  co-mortgagers,  one  of  whom 
is  since  deceased,  must  present  his  claim  for 
allowance  against  estate,  but  can  look  only  to 
mortgaged  property;  and  if  he  would  charge 
the  joint  mortgager  he  must  bring  his  action 
against  him  within  four  years  from  maturity 
of  principal  obligation. — ^Vandall  vs.  Teague,  142 
cal.  471,  476,  76  Pac.  Rep.  35. 

11.  Special  provlalon  regardlav*  —  Provision 
of  statute  is  express  and  is  not  controlled  by 
general  provisions  of  statute  in  reference  to 
distribution  of  assets  and  payment  of  debts. 
This  is  special  provision  for  particular  class  of 
cases — that  of  mortgagees  whose  claims  the 
administrator  collects  by  this  process  of  sale. — 
Estate  of  Murray,  18  Cal.  686,  687. 
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12.  MORTGA6BB— Remedies  ot«— Holder  of  a 
mortgragre  has  two  mode*  in  wbloh  to  enforce 
Its  payment  He  may  foreclose  under  S  l&OO 
ante,  in  which  amount  of  his  recovery  will  be 
limited  to  proceeds  of  his  security,  or  he  may 
present  his  claim  under  this  section,  and  after 
receiving  amount  allowed  therefor  from  the 
proceeds  of  sale  in  probate  court  and  in  case  of 
deficiency  may  share  equally 'for  same  with 
other  creditors. — Vlsalla  Sav.  Bank  vs.  Curtis, 
186  Cal.  850,  352,  67  Pac  Rep.  886. 

IS.  Bar  of  statute  ot  Itnttatloas — ^Blleet  of 
statate. — Action  upon  note  and  mortffagpe  ex- 
ecuted by  executor  as  renewal  of  note  and 
mortffafire  ekecute^  by  decedent  is  not  barred 
by  statute  of  limitations  where  maker  of  the 
orlgrinal  note  died  September  21,  1876,  and  the 
claim  upon  the  note  was  presented  to  executor 
May  17,  1871S,  and  allowed  and  approved,  and 
where  no  issue  was  contained  in  answer  as  to 
presentation,  allowance,  or  aproval  of  claim — 
action  to  foreclose  mortgagro  belngp  commenced 
July  SO,  1879. — German  Sav.  &  "L.  Soc.  vs.  Hutch- 
inson, 68  Cal.  52,  8  Pac.  Rep.  627. 

14.  PRBSSSSNTATION  OF  CLAIM  TO  ADMIIT- 
ISTRATOR. — Is  eommeneement  of  salt  upon  it 

and  is  sufficient  under  statute  to  stop  running 
of  statute,  "held  but  not  decided." — Beokett  vs. 
Selover,  7  Cal.  216,  241,  68  Am.  Dec  287.  See 
Estate  of  Schroeder,  46  Cal.  304,  817;  Dohs  vs. 
Dohs.  60  Cal.  256;  German  Sav.  ft  Li.  Soc.  vs. 
Hutchinson,  68  CaL  52,  58,  8  Pac.  Rep.  627. 


16.  Party  having  his  claim  filed  and  allowed 
is  amply  protected,  and  action  does  not  and 
will  not  become  barred  pending  administration* 
—Moran  vs.  Gardemeyer,  82  CaL  96,  100,  28  Pac. 
Hep.  6. 

16.  Sl'ATtJTB  OF  LIMITATIONS— SSactent  of 
ezeeptlon. — Exception  taking  claim  out  of  the 
statute  of  limitations  in  this  section  applies 
only  to  claims  agrainst  estate  and  in  no  way 
affects  claims  against  other  parties  or  against 
property  of  others  or  contracts  of  others,  al- 
though same  demands  may  also  be  claim 
against  estate. — Vandall  vs.  Teague,  142  Cal. 
471,  476,  76  Pac.  Rep.  85. 

17.  Statute  of  limitations  Is  general  statute 
and  must  be  applied  generally  and  in  all  cases 
where  exception  to  its  operation  Is  not  specific- 
ally made,  and  these  exceptions  are  to  be 
applied  only  to  enumerated  cases  embraced. — 
Vandall  vs.  Teague,  142  Cal.  471,  475,  76  Pac. 
Rep.  85. 

1&  As  to  eo-obllgovs«— While  the  statute  of 
limitations  does  not  run  against  claim  pre- 
sented and  allowed  under  this  section,  co- 
obligors  or  co-mortgagers  are  not  affected  by 
it  and  may  plead  general  statute  of  limitations 
in  defense  of  action  against  them,  although  co- 
obligor  or  co-mortgager  is  deceased,  and  same 
claim  as  to  his  estate  has  been  presented  and 
allowed.— Vandall  vs.  Teague,  142  CaL  471,  475, 
76  Pac.  Rep.  S6. 


§  1570.  THE  HOLDEB  OF  THE  MOBTQAaE  OB  LIEN  MAT  PUBOHASE 
THE  LANDS.  HIS  BEOEIPT  TO  THE  AMOTTNT  OF  HIS  OLAIM  A  VALID 
PAYKENT.  At  any  sale,  under  order  of  the  court,  of  lands  upon  which  there  is 
a  mortgage  or  lien,  the  holder  thereof  may  become  the  purchaser,  and  his  receipt 
for  the  amount  due  him  from  the  proceeds  of  the  sale  is  a  payment  pro  tanto. 
If  the  amount  for  which  he  purchased  the  property  is  insufficient  to  defray  the 
expenses  and  discharge  his  mortgage  or  lien,  he  must  pay  to  the  court,  or  the  clerk 
thereof,  an  amount  sufficient  to  pay  such  expenses. 

History:  Enacted  March  11,  1872,  foonded  on  S  186  Probate  Aet  as  amended 
May  20,  1861,  Stats.  1861,  p.  645,  9  69;  April  27,  1863,  Stats.  1863,  p.  698,  8  1; 
amended  April  16,  1880,  Ck>de  Amdts.  1880  (C.  G.  P.  pt.),  p.  97. 


1.  Applied,  dted,  construed,  referred  to. 

2.  Construed  with  other  sections. 

3.  Judgment  lien  embraced. 

1.  APPIiIBD,  CITSD,  CONSTRUBD, 
FERRSD  TO,  etc.,  In:  Estate  of  Turner,  128 
Cal.  388,  392,  60  Pac.  Rep.  967  (construed  with 
other  sections);  Estate  of  Wiley,  138  Cal.  801, 
304,  71  Pac.  Rep.  441  (construed  with  9 1669 
ante). 

X     CON8TBUSSD   WITH   OTHER   SECTIONS. 


—Provisions  of  this  section  are  to  be  read  In 
connection  with  provisions  of  9  1569  ante  and 
also  with  provisions  of  99  1498,  1497  ante. — Es- 
tate of  Turner,  128  Cal.  388,  392,  60  Pac  Rep. 
067. 

8.     JUDGMENT  LIEN  IS  EMBItitCED«— Lien 

spoken  of  in  this  section  embraces  ordinary- 
judgment  Hen,  whether  or  not  execution  has 
been  taken  out  and  levy  made  under  it. — Estate 
of  Wiley,  188  Cal.  801,  804,  71  Pac.  Rep.  441. 


§  1671.    ADMINISTRATOB  AND  EZEOTTTOB  LIABLE  FOB  MZSOONDUGT  ^ 
IN  SALE.    If  there  is  any  neglect  or  misconduct  in  the  proceedings  of  the  executor 
in  relation  to  any  sale,  by  which  any  person  interested  in  the  estate  suffers  dam- 
age, the  party  aggrieved  may  recover  the  samie  in  an  aetion  upon  the  bond  of 
the  executor  or  administrator,  or  otherwise. 

History:     Enacted  Mareh  11,  1878,  re-enaetmoBl  of  1 188  PXDbote  Aet 

1.  AppHed,  dted,  eonetrued,  referred  to.  ^    applibd,    omoD,    CONSTRUBD,    rb- 

2.  Pleading  cause  of  action — Parties.  FBlRRBlD  TO,  etc.,  in:    Weihe  vs.  Statham,  67 
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Cal.  246,  260,  7  Pao.  Rep.  678  (construed  with 
9  1572  post). 

As  to  bond  of  ezeentor,  etc.,  see  ante  9  1888 
and  note. 

2.  PLBADING  CAUSB  OF  ACTION— Parties. 
— Rlffht  of  action  under  this  section  Is  gplven 


upon  bond  to  any  person  Interested  In  estate 
who  suffers  damase,  but  complaint  does  not 
state  cause  of  action  under  this  section  which 
affirmatively  shows  that  land  was  sold  by  ex- 
ecutor for  Its  full  value. — Welhe  vs.  Statham, 
67  Cal.  246.  248,  7  Pac  Rep.  678. 


§1672.'  FRAUDULENT   SALES.     Any  executor  or  administrator  who  fraud- 
ulently sells  any  real  estate  of  a  decedent  contrary  to  or  otherwise  than  under  the 
provisions  of  this  chapter,  is  liable  in  double  the  value  of  the  land  sold,  as  liquidated 
I   damages,  to  be  recovered  in  an  action  by  the  person  having  an  estate  of  inherit- 

*   ance  therein. 

History:     Enacted  March  11,  1872,  re-enactment  of  8  189  Probate  Act 


1.  Applied,  cited,  construed,  referred  to. 

2.  Action  upon  bond  of  administrator. 

1.  APPLIKD,  CITBD,  CONSTRUBD, 
FBRRED  TO,  etc..  In:  Welhe  vs.  Statham,  67 
Cal.  245.  248,  7  Pac.  Rep.  673  (construed  with 
9 1571  ante). 

As  to  coaTeTUice  made  by  administrator  to 
himself  Ipso  facto  rold*  see  post  §  1576  and  note. 

As    to    sales    by    executor   i$r   administrator, 
when  Talid,  see  note  11  Am.  Dec  886-389. 


Same— Prohibited  connection  with. — See  post 
S  1576  and  note. 

9.  ACTION  UPON  BOND  OF  AN  ADMINIS- 
TRATOR.— ^Thls  section  affords  no  ground  for 
an  action  upon  bond  of  administrator  for  the 
recovery  of  double  the  value  of  land  alleged  to 
have  been  fraudulently  sold  by  administrator.— 
Welhe  vs.  Stathsim,  67  CaL  246,  248,  7  Paa 
Rep.  678. 


§  1673.  LIMITATION  OF  ACTIONS  FOB  VAOATINa  SALE,  ETC.  No  action 
for  the  recovery  of  any  estate  sold  by  an  executor  or  administrator,  under  the  pro- 
visions of  this  chapter,  can  be  maintained  by  any  heir  or  other  person  claiming 
under  the  decedent,  unless  it  be  commenced  within  three  years  next  after  the 
settlement  of  the  final  account  of  the  executor  or  administrator.  An  action  to  set 
aside  the  sale  may  be  instituted  and  maintained  at  any  time  within  three  years  from 
the  discovery  of  the  fraud,  or  other  grounds  upon  which  the  action  is  based. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  { 190  Probate 
Act;  amended  April  16,  1880,  C!ode  Amdts.  1880  (C.  C.  P.  pt.),  p.  112;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  222,  act  held 
unconstitutional,  see  history^  {5  ante. 


1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Amendment  of  section — Construction. 

4.  Application  of  section. 

5.  Ejectment — ^What  essential  to  recovery. 

6.  "Eecovery  of  any  estate  "—Construction  of 

term. 

7.  Representative  of  minors. 

8.  Same— Public  administrator  de  facto. 

9.  Special  limitation  for  action. 

JQ.  Statute  of  limitations — Is  created  by  this 

section. 
11,.  Same— Delay  in  seeking  ancillary  letters  of 

administration. 

12.  Tenancy    in    common  —  Statute    suspended 

while  property  held  in. 

13.  Title  not  affected. 

1.  APPIilED,  CITED,  CONSTRUBD,  RES- 
FE2RRBD  TO,  etc. — 1.  Code  ■eetlon. — Staples  vs. 
Connor,  79  Cal.  14,  16,  21  Pac.  Rep.  380  (con- 
strued); Richardson  vs.  Butler,  82  Cal.  174,  180, 
181.  16  Am.  St.  Rep.  101.  28  Pac.  Rep.  9  (con- 
strued); Gase  vs.  Downey,  94  Cal.  241,  260,  29 
Pac.  Rep.  686  (construed);  Richardson  vs. 
Dunne  (Cal.  Jan.  7,  1893),  81  Pac.  Rep,  787 
(cited);  Dennis  vs.  Bint,  122  Cal.  89,  42,  44,  49, 
60,  54  Pac.  Rep.  378  (construed  with  other  sec- 
tions); Campbell  vs.  Drais,  126  Cal.  263,  867, 
67  Pac.  Rep.  994   (applied). 


X  Same — X  Probate  Act  %  190. — ^Brooks  ▼•. 
Hyde,  87  Cal.  366,  380  (cited);  Meeks  vs.  Klrby, 
47  Cal.  168,  169  (cited);  McNeil  vs.  First  Con- 
grregatlonal  Soc,  66  Cal.  106.  Ill,  4  Pac.  Rep. 
1096    (construed   as   not   applylngr). 

As  to  disco-very  of  fraud  within  three  years, 
see  ante  S  338  subd.  4  and  note. 

As  to  provlsloas  belns  l&applleable  to  per- 
sons nnder  disability,  see  post  §  1674. 

8.  AMBNDMBNT  OF  SBCTION— Construe* 
tlon.^ThIs  section  was  amended  In  1880  so  as 
to  provide  that  action  cannot  be  maintained 
unless  commenced  within  three  years  next 
after  settlement  of  final  account.  The  section 
as  amended  allows  administrator  reasonable 
time  in  which  to  obtain  settlement  of  final 
account,  and  that  failing  in  this,  statute  be- 
gins to  run. — ^Dennis  vs.  Bint,  122  Cal.  39,  44, 
64  Pac.  Rep.  878. 

4.     APPLICATIOir   OF   SBCTION^— Where   no 

sale  of  real  estate  was  attempted  and  none, 
made  this  section  Is  Inapplicable. — Janes  vs. 
Throckmorton,   67  Cal.  868,  388.  * 

6.  BJBCTMBNT— WHAT  SSSSBHTTIAIj  TO 
RE:COVBRY.~>To  recover  In  ejectment,  plain- 
tiff must  not  only  have  right  of  entry  at  trial, 
but  must  have  had  It  when  suit  was  brought 
—Kile  vs.  Tubbs,   32   Cal,   332. 


Tit.  XI,  di.  VII,  art.  I  v.]        VACATING    SAUB— LIMITATION    OF    ACTION.       (2027)        991574,1676 


••  MRBCOVERY  OF  ANY  ESTATE"— CoB- 
■tmctlon  of  term.— Held,  but  not  definitely  de- 
cided, that  by  this  section  It  was  Intended  to 
have  settled  within  three  years,  next  after 
statement  of  final  account  of  executor  or  ad- 
ministrator, all  questions  concerning  validity 
of  probate  sales,  and  that  words  **recovery  of 
any  estate*'  were  intended  to  and  do  include 
all  actions  which  Involve  an  "estate"  In  lands 
sold,  and  therefore  included  an  action  to 
quiet  title.  Where  record  fails  to  show  date 
of  settlement  of  final  account  this  point  cannot 
be  raised  on  the  record. — Richardson  vs.  Butler, 
82  Cal.  174,  181,  18  Am.  St.  Rep.  101,  28  Pao. 
Rep.  9. 

7.  RBPRBSBNTATIVB     OF     MINORS^— One 

who  has  not  fflven  ofiSdal  bond  required  by 
law,  and  who  is  not  even  under  sanction  of 
an  oath  of  ofiSce,  cannot  be  said  to'  represent 
interests  of  minors  so  as  to  raise  bar  of 
the  statute  of  limitations  against  them. — 
Staples  vs.  Connor,  79  CaL  14,  16,  21  Pac.  Rep. 
880. 

8.  Pvblte  administrator  de  facto  oannot  be 
said  to  represent  interests  of  minor  heirs  so 
as  to  raise  bar  of  statute  of  limitations  against 
them. — Staples  vs.  Connor,  79  CaL  14,  16,  21 
Pac.  Rep.  380. 

9.  8PBCIAI<  lilMITATION  FOR  ACTION.— 
For  lands  sold  as  in  act  provided;  constitu- 
tionality discussed  in. — Brooks  vs.  Hyde,  87 
Cal.  260,  280. 

10.  STATUTE  OF  lilMITATIONS— Is  created. 
—This    section   creates    statute    of   limitations 


personal  privilege.— Gagre  vs.  Downey,  94  Cal. 
241,  261,  29  Pac.  Rep.  635. 

11.  DELAY  IN  SEEKING  ANCILLARY 
liBTTERS.^ — One  cannot  avoid  statute  of  limi- 
tations by  delay  in  taking  action  incumbent 
upon  him.  Thus  it  was  held  that  an  executor 
of  will,  probated  in  Illinois,  who  had  un- 
reasonably delayed  to  take  out  ancillary  let- 
ters of  administrd,tion  in  New  York,  was  not 
entitled  to  benefit  of  statute,  which  excepted 
for  certain  period  running  of  statute  after 
granting  of  such  letters. — Thomas  vs.  Pacific 
Beach  Co.,  115  Cal.  136,  46  Pac.  Rep.  899^ 
Dennis  vs.  Bint,  122  Cal.  89,  44,  64  Pao.  Rep. 
878.  See  Kirby  vs.  Lake  Shore  &  M.  S.  R., 
120  U.  S.  180,  bk.  80  L.  ed.  669,  7  Sup.  Ct  Rep: 
480;  Bauserman  vs.  Blunt,  147  U.  S.  647,  bk. 
87  L.  ed.  816,  18  Sup.  Ct  Rep.  466. 

IS.  TENANCY  IN  COMMON— Statute  siis- 
pended  while  property  held  la. — The  statute  of 
limitations  provided  in  this  section  does  not 
run  where  it  appears  that  heirs  had  no  cause 
of  action  against  purchaser,  and  where  pur- 
chaser recognizes  their  title  and  holds  con- 
tinuously until  after  their  majority,  as  tenant 
in  common.  They  are  not  called  upon  to  com- 
mence any  action  until  an  adverse  right  was 
claimed  under  sheriff's  deed.  —  Campbell  vs. 
Drais,   126  Cal.   253,   260,   27   Pac.  Rep.   994. 

18.  TITLE  NOT  AFFECTED.— This  section 
does  not  purport  to  affect  question  of  title  to 
realty,  but  simply  refers  to  right  of  action. 
It  is  purely  statute  of  repose. — Gage  vs.  Dow- 
ney, 94  Cal.  241,  261,  29  Pao.  Rep.  685. 


§  1674.    TO  WHAT  OASES  PBEOEDINa   SEOTION   NOT  TO   APPLY.    The 

preceding  section  shall  not  apply  to  minors  or  others  under  any  legal  disability,  to 
sue  at  the  time  when  the  right  of  action  first  accrues;  but  all  such  persons  may 
commence  an  action  at  any  time  within  three  years  after  the  removal  of  the  dis- 
ability. History:    Exiaeted  March  11,  1872,  ze-enaetment  of  8  191  Probate  Aet 


1.  APPLIBD,  CITBD,  CONSTRUBD,  RB. 
FBRRED  TO,  etc..  In:  Richardson  vs.  Butler, 
82  Cal.  174,  181,  16  Am.  St.  Rep.  101,  23  Pac. 
Rep.  9  (construed  with  91673  ante);  Dennis 
vs.  Bint,  122  Cal.  39,  42,  44,  49,  50,  64  Pac. 
Rep.  878  (construed  with  other  sectloas); 
Richardson  vs.  Dunne  (Cal.  Jan.  7,  1893),  81 
Pac  Rep.  787  (cited);  In  re  Walker  (CaL 
April  11,  1906),  86  Pao.  Rep.  810  (construed 
with  91561  ante). 


9b  CONSTRUCTION. —•  Result  of  cases  In- 
volving effect  of  this  and  preceding:  section 
in  their  origrlnal  form,  is  that  if  administrator 
failed  to  sue  to  recover  land  or  set  aside  sale 
within  three  years  next  following  it,  heirs, 
as  well  as  himself,  were  barred,  even  though 
they  were  minors,  on  theory  that  he  was 
trustee  and  they  cestuis  que  trust. — Dennis  vs. 
Bint,  122  CaL  89,  44,  64  Pac  Rep.  878. 


I 


§  1676.  AOOOUNT  OF  SALE  TO  BE  BETUBNED.  When  a  sale  has  been 
made  by  an  executor  or  administrator  of  any  property  of  the  estate,  real  or  personal, 
he  must  return  to  the  court,  within  thirty  days  thereafter,  an  account  of  sales, 
verified  by  his  aflSdavit,  or  in  case  of  his  absence  from  the  county,  or  other  inability, 
by  the  affidavit  of  his  attorney.  *  If  he  neglects  to  make  such  return,  he  may 
be  punished  by  attachment,  or  his  letters  may  be  revoked,  one  day's  notice  having 
been  first  given  him'  to  appear  and  show  cause  why  such  attachment  should  not 
iaiue,  or  such  revocation  should  not  be  made. 

History:  Enacted  March  11,  1872,  re-enactment  of  9 192  Probate  Aet; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  98;  March  3,  1897, 
State,  and  Amdts.  1897,  p.  58;  by  Code  Commission,  Act  March  8,  1901,  Stats. 
and  Amdts.  1900-1,  p.  222,  act  held  unconstitutional,  see  history,  §5  ante. 


S 1R76        (2028) 


BXtSCUTOR,    ETC.,  MAY    NOT    PURCHASE. 


CPt.  III. 


As    to    attaclimeBt    for    eontempt,    iea    ante 
5  1212   et  seq.   and  notes. 


As   to   notice   of   citation,   see   post   S9 1707- 
1710  and  notes. 


§  1576.  EXEOUTOE,  ETC.,  NOT  TO  BE  PUEOHASEE.  No  executor  or 
administrator  must,  directly  or  indirectly,  purchase  any  property  of  the  estate 
he  represents,  nor  must  he  be  interested  in  any  sale. 

History:  Enacted  March  11,  1872,  re-enactment  with  additions  of  §  193  Pro- 
bate Act;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  222,  act  held  unconstitutional,  see  history,  (5  ante. 

1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Action  to  set  aside  deeds  and  decree. 

4.  Cases  distinguished. 

5.  Construction. 

6.  Discharged  administratoi^-Purchase  by. 

7.  Enforcement  of  interdicted  contract. 

8.  Illegal  consideration. 

9.  Same — ^Limitation  of  rule. 

10.  Partnership  property— Purchase  voidable. 

11.  Protection  of  estate— Purchase  price  paid 

for  aUowed  administrator. 

12.  Eemedies  of  cestui  que  trust — Conveyance 

made   by   executor   to   himself    is   ipso 
facto  void. 

13.  Besult  to  estate  in  any  particular  transao* 

tion  is  immateriaL 
14, 16.  Voidable  sale — Objection  may  be  waived. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc — 1.  Code  section. — Jones  vs. 
Hanna.  81  Cal.  507.  509.  22  Pac  Rep.  888  (con- 
strued); Burnett  vs.  Lyford,  98  Cal.  114,  118, 
28  Pac  Rep.  856  (construed);  Burrls  vs. 
Adams,  96  Cal.  664,  668,  31  Pac.  Rep.  565  (con- 
strued). 

2.  Same  — a.  Probate  Act  S19S.  — Boyd  vs. 
Blankman.  29  Cal.  20,  84.  86.  87  Am.  Dec  146 
(construed  and  applied);  San  Dlegpo  vs.  San 
Diego   &  L.   A.   R.  Co.,   44   Cal.   106.   114    (con- 

r  strued);  Guerrero  vs.  Ballerlno.  48  Cal.  118, 
121    (construed). 

As  to  piirc]ia«e  by  administrator  or  ezecntor 
at  bU  own  sale  forbidden,  see  post  9  1617  and 
note;   also  note   12   Am.   Dec   85,   86. 

As  to  one  who  ffalns  tbinff  by  fraud,  viola- 
tion of  trust,  etc.  see  KERR'S  CYC.  CIT. 
CODE  §  2224   and   note. 

8.  ACTION  TO  SET  ASIDE  DEEDS  AND 
DECREE  of  distribution,  and  to  charge  ex- 
ecutor as  Involuntary  trustee  for  benefit  of 
heir,  la 'authorized  and  proper  where  property 
was  fraudulently  and  wrongfully  obtained  by 
executor  under  such  deeds  and  decree.— Wln- 
gerter  vs.  Wingerter,  71  Cal.  106,  111,  11  Pac 
Rep.  853.  See  O'Connor  vs.  Plynn,  67  CaL 
293;  Ollvas  vs.  Olivas,  61  Cal.  382. 

4.  CASES  DISTINGUISHED.— The  decision 
In  Boyd  vs.  Blankman,  29  Cal.  20,  87  Am.  Bee. 
146,  and  that  in  Jones  vs.  Hanna,^  81  Cal.  607, 
22  Pac  Rep.  888,  discussed  and  distinguished- 
--Burris  vs.  Kennedy,  108  Cal.  831.  841,  41  Pac 
Rep.  468. 

5.  CONSTRUCTION.— This  section  Is  only 
declaration  of  pre-existing  principle  of  law 
that  trustee  must  not  deal  with  himself. — 
Burris  vs.  Adams,  96  Cal.  664,  668,  31  Pac  Rep. 

565. 

e.  DISCHARGED  ADMINISTRATOR,  PUR- 
CHASE BY.— An  administrator  who  has  been 
discharged,    and   his    administration   closed,    is 


proper  party  to  purchase  from  one  to  whom    I 
probate    sale    has    been    made — there    is    no    i 
Irregularity  or  impropriety  appearing  on  face    « 
of  proceeding.— Burrls  vs.  Adams,  96  Cal.  664. 
668,  81  Pac  Rep.  665. 

7.  BNFORCBBIBNT  OF  AN  INTERDICTED 
CONTRACT.- It  Is  the  universal  rule  that 
courts  will  not  aid  parties  in  enforcement  of 
contracts  interdicted  by  law.— Jones  vs. 
Hanna,  81  Cal.  607,   509,   22  Pac  Rep.  883. 

Dlstlngulsbedi  Burrls  vs.  Kennedy,  108  Cal. 
881,  841,  41  Pac  Rep.  458. 

&  ILIiEGAIi  CONSIDERATION.- The  general 
principle  is  well  established  that  contract 
founded  upon  an  illegal  oonslderation,  or 
which  is  made  for  purpose  of  further! ns, 
aiding,  or  assisting  any  matter  or  claim  pro- 
hibited by  statute,  is  void.— Ladda  vs.  Hawley, 
67  Cal.  61.  See  Swanger  vs.  Mayberry,  69  CJal. 
91;  McGregor  vs.  Donelly,  67  Cal.  149,  7  Pac. 
Rep.  422.  > 

••     Limitation  of  rule. — ^These   rules   of   law    j 
are  confined  to  contracts  which  appear  to  be    , 
directly   promotive   of  an   illegal    or   immoral    \ 
act    or   object,    or   which   are    founded    wholly    ! 
or   in   part   upon   an   illegal   or -immoral    con- 
sideration,  and  do  not  apply  to  cases  where 
contract   appears    to    be    lawful   in    itself    and 
founded  upon  consideration  which  is  only  col- 
laterally   and    remotely    connected    with    pro- 
hibited transaction  (dls.  op.  by  Thornton,  J.).— 
Jones  vs.  Hanna,  81  Cal.  507,  515,  22  Pac  Rep.  888. 
Distinguished t  Burrls  vs.  Kennedy,   108  Cal. 
881,  341.  41  Pac  Rep.  458. 

10.  PARTNERSHIP  PROPERTY— Purchase 
voidable. — ^The  purchase  by  executrix  at  public 
auction  of  property  of  firm  of  which  deceased 
was  member  is  at  most  only  voidable  at  elec- 
tion of  heirs  or  devisees.  The  rule  applicable 
to  executors  is  applicable  to  all  sorts  of 
trustees, — to  an  executor  as  trustee  for  de- 
visees and  heirs  (dls.  op.  Thornton,  J.). — Jones 
vs.  Hanna,  81  Cal.  607,  618,  22  Pac  Rep.  888. 
See  San  Diego  va  San  Diego  ft  L.  A  R.  Co., 
44  Cal.  106,  114;  Campbell  va  Walker,  6  Vea 
Jr.    (Campbell  vs.   Sanderson,   13   Ves.   601). 

tV  PROTECTION  OF  ESTATE— Purchase 
price  paid  for  allowed  administrator. — ^Where 
an  administrator,  for  purpose  of  protecting  es- 
tate he  represents  from  sacrifice  under  fore- 
closure sale,  there  being  no  funds  in  his 
hands,  advances  his  own  funds  to  relieve 
property  from  sacrifice,  and  takes  transfer 
of  deed  to  himself,  probate  court  will  be  jus- 
tified in  allowing  him,  on  settlement,  amount 
so  paid,  and  transaction  Is  not  vitiated,  al- 
though transfer  should  be  made  to  another 
instead  of  himself.— Burnett  vs.  Lyford,  98  CaL 
114,    119,    28   Pac.   Rep.    856. 


Tit.  Xh  eh,  VII,  art.  T.] 


MORTGAGE  OR  LBASE  BY  DBCBDENT. 


(2028)        9 1S77 


IS.  RBMBDIBS  OF  CESTUI  (|1JE  TRUST.— 
ConTcyaiice  made  by  executor  to  himself  la 
Ipso  laeto  Toldy  without  regard  to  this  sec- 
tion, for  it  bears  its  own  invalidity  upon  its 
face;  but  where  conveyance  is  made  to  third 
person  after  sale  to  him  and  confirmation  of 
sale,  although  secretly  made  for  use  of  ad- 
ministrator, such  sale  gives  such  third  person 
prima  facie  title  to  land,  but  sale  is  voidable  and 
cestui  que  trust,  if  administrator  in  fact  pur- 
chases at  his  own  sale,  has  several  remedies 
!  which  may  alford  him  adequate  relief;  he 
I  may  have  sale  set  aside  and  'administrator 
I  declared  trustee,  or  he  may  sue  upon  admin- 
istrator's bond,  or  he  may  proceed  to  recover 
penalty  of  double  the  value  of  land  sold  sua- 
cording  to  §1572  ante  (9189  Probate  Act). — 
Boyd  vs.  Blankman,  29  Cal.  20,  86,  87  Am.  Dec 
140, 


18.     RESULT    TO    ESTATE    IN    AST 
TICmLAR  TRANSACTION   IS   IMMATERIAI..— 

The  rule  is  one  of  universal  application;  it 
is  founded  upon  public  policy,  and  should  be 
rigidly  enforced  by  courts,  because  it  "stands 
upon    our   great   moral   obligation    to    refrain 


from  placing  ourselves  In  relations  which  or- 
dinarily excite  conflict  between  self-interest 
and  Integrity." — Jones  vs.  Hanna,  81  Cal.  607, 
510,  22  Pac.  Rep.  883.  See  Danielwits  vs. 
Sheppard,  62  Cal.  389;  Michoud  vs.  GIrod,  45 
U.   S.    (4   How.)    503,  565,  bk.   11   L.  ed.   1076. 

14.  VOIDABLE  SALE— Objection  may  be 
waived. — The  prohibition  is  addressed  solely 
to  executors  and  administrators  for  benefit 
and  protection  of  heirs  and  others  interested 
in  estate,  which  protection  may  be  waived 
by  them,  it  being  well  settled  that  purchase 
of  property  of  an  estate  by  executor  or  ad- 
ministrator per  interpositam  personam  is  not 
void  but  only  voidable  at  instance  of  parties 
interested  (dis.  op.  Thornton,  J.). — Jones  vs. 
Hanna,  81  Cal.  607,  616,  82  Pac.  Rep.  888.  See 
Boyd  vit.  Blankman,  89.  Cal.  20,  38,  87  Am. 
Dec.  146;  Ives  vs.  Ashley,  97  Mass.  198;  Wil- 
liams vs.   Rhodes,   81   111.   671,  674. 

16.  Considering  sale  as  made  to  adminis- 
tratrix per  interpositam  personam  it  was  not 
void.— Burris  vs.  Kennedy,  108  Cal,  831,  841, 
41  Pac.  Rep.  468.  Bee  Boyd  vs.  Blankman,  89 
Cal.  20,  87  Am.  Deo.  146. 


ARTICLE  V. 

[A  new  artiele  added  bj  Aet  Mareh  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  IIS.    In  effect 

immediately.] 

MORTGAQES  AMD  LEASES  OF  REAL  ESTATE. 

11577.    Mortgage  of  real  property  of  decedent^  minor,  ete, 
S  1^78.    Proceedings  to  obtain  order,  and  effeet. 
S  1579.    Proceedings  to  lease. 


S1677.    MOBTQAaE  OF 


PB0PEBT7  OF  DECEDENT,  HINOB,  ETO. 


LEASE.  Whenever,  in  any  estate  now  being  administered,  or  that  may  hereafter 
be  administered,  it  shall  appear  to  the  superior  court,  or  a  judge  thereof,  to  be 
for  the  advantage  of  the  estate  to  raise  money,  upon  a  note  or  notes,  to  be  secured 
by  a  mortgage  of  the  real  property  of  any  decedent,  or  of  a  minor,  or  an  incom- 
petent person,  or  any  part  thereof,  or  to  make  a  lease  of  said  realty,  or  any  part 
thereof,  the  court  or  judge,  as  often  as  occasion  therefor  shall  arise  in  the  adminis- 
tration of  any  estate,  may,  on  a  petition,  notice,  and  hearing  as  provided  in  this 
article,  authorize,  empower,  and  direct  the  executor  or  administrator,  or  guardian 
of  such  minor  or  incompetent  person,  to  mortgage  such  real  estate,  or  any  part 
thereof,  and  to  execute  a  note  or  notes  to  be  secured  by  such  mortgage,  or  to  lease 
sr.ah  peal  estate,  or  any  part  thereof. 

Hietory:  Enacted  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  115;  amended 
March  31,  1891,  Stats.,  and  Amdts.  1891,  p.  247;  March  3,  1893,  State,  and  Amdta. 
1693,  p.  72;  by  Code  Commission,  Act  March  8,  1901,  Stata  and  Amdts.  1900-1, 
p.  222,  ac^  held  nnconstitutiona],  see  history,  S  5  ante. 

L  Applied,  cited,  constmed,  referred  to. 
I  2.  Creditors'  rights. 
j  a.  History  of  section. 
'  4.  New  burden  not  placed  on  property^ 
J  5.  Trustee  must  obtain  order. 

6.  Same— Or  conflrmation. 

1.  APPUBD,  GMTVSDf  OOHSTKUKD,  BSS- 
FBRRB^  TO,  etc..  In:  Thomas  vs.  Parker,  97 
CaL  456,  457,  82  Pac.  Rep.  662  (cited);  Weln- 
relch  vs.  H^asley,  12|  CaL  647,  650,  54  Pac 
Rep.    254    (cited);  Murphy  vs.   Farmers*   &  M. 


Bank,  131  Cal.  115,  120,  68  Pac.  Rep.  868 
(applied);  Estate  of  Freud,  181  Cal.  667,  671,  68 
Pac.  Rep.  1080  (applied);  Estate  of  Pforr,  144 
Cal.  121,  126,  77  Pac.  Rep.  825  (applied);  Es- 
tate  of  Shlvely.  145  Cal.  400,  401,  78  Pao.  Rep. 
860  (cited  with  S  1578  post). 

X     CREDITORS*  RIOHT9.^Mortsaffe   is  not 

sale,  and  creditors  may  at  any  time  petition 
to  sell  and  pay  inortirase,  and  thus  have  an 
opportunity  to  realise  margin  of  value  above 
mortgage   debt,   and   If   sale   cannot  be   made 
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for    an    amount    in    excess    of    loan,    It   would  existed      wheq      testator      died. — ^Murphy      vs. 

show    that    estate    had    realized    on    mortgage  Farmers'  A  M.  Bank,  131  Cal.  116,  119,  68  Pac. 

all   property   was   worth,   and   creditors  would  Rep.   368. 

have   no   cause   of  complaint,   as   no   deficiency  5,     TRVSTESBS     MUST     OBTAIN      ORDBR. 

judgment    can    be    entered;    mortgagee    must  Mortgage    by    trustee   of   an    express   trust   of 

look  to  property  alone.— Murphy  vs.   Farmers'  property  of  estate  will  not  be  effected  unless 

6  M.  B4ink,  131  Cal.  116,  120,  63  Pac.  Rep.  368.  made  by  order  of  court— Estate  of  Pforr,  144 
8.    U7.STORY     OF     SECTION.  —  This     section  Cal.   121,   126,   77   Pac  Rep.  826. 

and    following    section,    originally    enacted    in  ^     or  connrnuitlOB.— If  trustee  could  mort- 

1887,  and  since  amended,  empowers  executors,  gage  without  order  of  court,  mortgagee  would 

administrators,    and    guardians    to    mortgage  have  right  to  sell  land  in  satUfaction  of  obll- 

estates    of    decedents,    minors,    and    incompe-  gatlon,   and   trustee   would   be   thus   permitted 

tenU  when  duly  authorized  by  order  of  court.  to  do  indirectly  what  law  forbids  him  to  do 

—Howard  vs.  Bryan,  133  Cal.  267,  269,  66  Pac.  directly.      Therefore    lease    and    mortgage    by 

Rep.  462.  trustee,    under    express    trust,    are    Ineffective 

4.     NVXW  BURDEN  NOT  PLACED  ON  PROP-  without    confirmation     by    court.  ~  Estate      of 

ERTY.— To    authorize,  mortgage    of    property  Pforr,  144  CaL  121,  126,  77  Pac.  Rep.  826. 

for    express   purpose    of    raising    money    with  As  to  power  of  adninlstrator  In  his  char- 

whlch    to    pay    charges    against   estate.    Is    to  aeter  as  trasteo  for  pnrpooeo  mot  speclllcally 

change  form  of  lien  and  adds  no  new  burden  aieiittoned  under  tUa  section,  see  ante  S  1636 

not   already   borne   by   property,   or   to  which  and  note;  also  Estate  of  Freud,  181  Cal.  667,  671, 

property   may   be    subjected    under    law   as  it  68  Pac.  Rep.  1080. 

§  1678.  PBOOEEDINOS  TO  OBTAIN  OBDEB,  AND  EFFECT.  To  obtain 
an  order  to  mortgage  such  realty,  the  proceedings  to  be  taken  and  the  effect  thereof 
shall  be  as  follows: 

WHAT  PETITION  MUST  SHOW.  Krst.  The  executor  or  administrator  of  any 
estate,  or  guardian  of  any  minor  or  incompetent  person,  or  any  person  interested 
in  the  estates  of  such  decedents,  minors,  or  incompetent  persons,  may  file  a  verified 
petition  showing : 

[Purposes.]  1.  The  particular  purpose  or  purposes  for  which  it  is  proposed  to 
make  the  note  or  notes  and  mortgage,  which  shall  be  either  to  pay  the  debts, 
legacies,  or  charges  of  administration,  or  to  pay,  reduce,  extend,  or  renew  some 
lien  or  mortgage  already  subsisting  in  said  realty,  or  some  part  thereof. 

[Statement  of  debts,  etc.]  2.  A  statement  of  the  debts,  legacies,  charges  of 
administration,  liens,  or  mortgages  to  be  paid,  reduced,  extended,  or  renewed, 
as  the  case  may  be. 

[Advantages.]  3.  The  advantage  that  may  accrue  to  the  estate  from  raising 
the  required  money  by  note  or  notes  and  mortgage,  or  providing  for  the  payment, 
reduction,  extension,  or  renewal  of  the  subsisting  liens  or  mortgages,  as  the  case 
may  be. 

[Amount.]  4.  The  amount  to  be  raised,  with  a  general  description  of  the 
property  proposed  to  be  mortgaged;  and, 

[Names  of  legatees,  etc.]  5.  The  names  of  the  legatees  and  devisees,  if  any, 
and  of  the  heirs  of  Xhe  deceased,  or  of  the  minor,  or  of  the  incompetent  person, 
as  the  case  may  be,  so  far  as  known  to  the  petitioner. 

OBDEB  OF  COUBT  FOB  HEABINO.  Second.  Upon  filing  such  petition,  an 
order  shall  be  made  by  the  court  or  judge,  requiring  aU  persons  interested  in  the 
estate  to  appear  before  the  court  or  judge,  at  a  time  and  place  specified,  not  less 
than  four  nor  more  than  ten  weeks  thereafter,  then  and  there  to  show  cause  why 
the  realty  (briefiy  indicating  it),  or  some  part  thereof,  should  not  be  mortgaged 
for  the  amount  mentioned  in  the  petition  (stating  such  amount),  or  such  lesser 
amount  as  to  the  court  or  judge  shall  seem  meet,  and  referring  to  the  petition 
on  file  for  further  particulars. 

SEBVIOE.  Third.  The  order  to  show  cause  may  be  personally  served  on  the 
persons  interested  in  the  estate,  at  least  ten  days  before  the  time  appointed  for 
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hearing  the  petition,  or  may  be  published  for  four  successiYe  weeks  in  a  newspaper 
of  general  circulation,  published  in  the  county. 

HEARING.  Fourth.  At  the  time  and  at  the  place  appointed  in  the  order  to  show 
cause,  or  at  such  other  time  and  place  to  which  the  hearing  may  be  postponed 
(the  power  to  make  all  needful  postponements  being  hereby  vested  in  the  court  or 
judge),  having  first  received  satisfactory  proof  of  personal  service  or  publication 
of  the  order  to  show  cause,  the  court  or  judge  must  proceed  to  hear  the  petition 
and  any  objections  that  may  be  filed  or  presented  thereto. 

[Testimony  of  witnesses.  Order  of  court  directing  loan.]  Upon  such  hearing, 
witnesses  may  be  compelled  to  attend  and  testify,  in  the  same  manner,  and  with 
like  effect,  as  in  other  cases;  and  if,  after  a  full  hearing,  the  court  or  judge  is 
satisfied  that  it  will  be  for  the  advantage  of  the  estate  to  mortgage  the  whole  or 
any  portion  of  the  real  estate,  an  order  must  be  made  authorizing,  empowering,  and 
directing  the  executor  or  administrator,  or  the  guardian  of  such  minor  or  incom- 
petent person,  to  make  such  mortgage,  and  a  promissory  note  or  notes  to  the  lender, 
for  the  amount  of  the  loan,  to  be  secured  by  said  mortgage ;  the  order  may  direct 
that  a  lesser  amount  than  that  named  in  the  petition  be  borrowed,  and  may 
prescribe  the  maximum  rate  of  interest,  and  the  period  of  the  loan,  and  may  direct 
in  what  coin  or  currency  it  shall  be  paid,  and  require  that  the  interest  and  the 
whole  or  any  part  of  the  principal  be  paid,  from  time  to  time,  out  of  the  whole 
estate  or  any  part  thereof,  and  that  any  buildings  on  the  premises  to  be  mortgaged 
shall  be  insured  for  further  security  of  the  lender,  and  the  premiums  paid  from 
such  income. 

DUTIES  OF  EXECUTOR,  ADMINISTRATOR,  ETC.  Fifth.  After  the  making 
of  the  order  to  mortgage,  the  executor,  administrator,  or  guardian  of  a  minor  or  of 
an  incompetent  person  shall  execute  and  deliver  a  promissory  note  or  notes  for  the 
amount  and  period  specified  in  the  order,  and  shall  execute,  acknowledge,  and  [ 
deliver  a  mortgage  of  the  premises,  setting  forth  in  the  mortgage  that  it  is  made 
by  authority  of  the  order,  and  giving  the  date  of  such  order.  A  certified  copy  of 
the  order  shaU  be  recorded  in  the  ofSce  of  the  county  recorder  of  every  county  in 
which  the  encumbered  land,  or  any  portion  thereof,  lies.  The  note  or  notes  and 
mortgage  shall  be  signed  by  the  executor,  administrator,  or  guardian  as  such,  and 
shall  create  no  personal  liability  against  the  person  so  signing. 

EFFECT  OF  SAID  NOTES  AND  MORTGAGES.  Sixth.  Every  note  or  notes 
and  mortgage  so  made  shall  be  effectual  to  mortgage  and  hypothecate  all  the  right, 
title,  interest,  and  estate  which  the  decedent,  minor,  or  incompetent  person  had 
in  the  premises  described  therein  at  the  time  of  the  death  of  such  decedent,  or  at 
the  time  of  the  appointment  of  the  guardian  of  such  minor  or  of  such  incompetent 
person,  or  prior  thereto,  and  any  right,  title,  or  interest  in  said  premises  acquired 
by  the  estate  of  such  decedent,  minor,  or  incompetent  x)erson,  by  operation  of  law 
or  otherwise,  siace  the  time  of  the  death  of  such  decedent,  or  the  appointment  of 
the  guardian  of  such  minor  or  incompetent  person. 

Jurisdiction  of  the  court  to  administer  the  estate  of  such  decedent,  minor,  or 
incompetent  person  shall  be  effectual  to  vest  such  court  and  judge  with  jurisdiction 
to  make  the  order  for  the  note  or  notes  and  mortgage,  and  such  jurisdiction  shall 
conclusively  inure  to  the  benefit  of  the  mortgagee  named  in  the  mortgage,  his 
heirs  and  assigns.  No  irregularity  in  the  proceedings  shall  impair  or  invalidate 
the  same,  or  the  note  or  notes  and  mortgage  given  in  pursuance  thereof,  and  the 
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mortgagee,  bia  heirs  and  assigns,  shall  have  and  possess  the  same  rights  and  remedies 
on  the  note  or  notes  and  mortgage  as  if  it  had  been  made  by  the  decedent  prior  to 
his  death,  the  minor  after  reaching  the  age  of  maturity,  or  the  incompetent  person 
when  legally  competent; 

[When  proceeds  are  insnflScient  to  satisfy  mortgage.]  Provided,  however,  that 
upon  any  foreclosure,  if  the  proceeds  of  the  encumbered  property  are  insufficient  to 
pay  the  note  or  notes  and  mortgage,  no  judgment  or  claim  for  any  deficiency  of 
such  proceeds  to  satisfy  the  note  or  notes  and  mortgage,  or  the  costs  or  expenses 
of  sale,  shall  be  had  or  allowed,  except  in  cases  where  the  note  or  notes  and  mort- 
gage were  given  to  pay,  reduce,  extend,  or  renew  a  lien  or  mortgage  subsisting  on 
the  realty,  or  some  part  thereof,  at  the  time  of  the  death  of  the  decedent,  and  the 
indebtedness  secured  by  such  lien  or  mortgage  was  an  allowed  and  approved  claim 
against  his  estate,  or  a  lien  upon  the  interest  of  the  minor  in  said  real  estate  at 
the  time  it  vested  in  him,  or  upon  the  estate  of  the  incompetent  at  the  time  the 
incompetency  of  the  incompetent  person  was  so  declared  by  the  court; 

[How  unsatisfied  indebtedness  paid.]  And  provided  also,  that  in  cases  affecting 
the  estate  of  the  deceased  persons,  the  part  of  the  indebtedness  remaining  unsatis- 
fied must  be  classed  and  paid  with  other  demands  against  the  estate,  as  provided 
in  article  three,  chapter  ten,  of  title  eleven,  part  three,  of  this  code,  with  respect 
to  mortgages  subsisting  at  the  time  of  death. 

History:  Enacted  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  115;  amended 
March  31,  1891,  Stats,  and  Amdts.  1891,  p.  247;  March  8,  1893,  Stats,  and  Amdts. 
1893,  p.  72;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  223,  act  held  unconstitutional,  see  history,  (5  ante. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Collateral  attack. 

3.  Constitutional  law— Authority  of  oonrt  to 

order  mortgage. 
4-6.  Construction — Subdivision  !• 

7.  Essential  fact  to  be  found. 

8.  Foreclosure — Pleading. 

9.  Guardian  ad  litem. 

10.  Jurisdictional  facts. 

11.  Note,   not  originally  provided   for— Sffeet 

of  failure  to  give. 

12.  Note  may  be  executed  under  authority  to 

mortgage. 

13.  Particular  purpose  must  be  shown. 

14.  Same — What  sufficient. 

15.  Becord — ^Presumptions  as  to. 

16.  Service  on  minor  heirs. 

17.  Statute  controlling — Limitation  of. 

1.  APPLIBD,  CITBD,  OONSTRITBDy  BIB- 
FESRRBD  TO,  etc.,  In:  Thomas  vs.  Parker,  97 
Cal.  466.  467.  82  Pac.  Rep.  662  (cited);  Stow 
vs.  SchlefCerly.  120  Cal.  609.  611,  62  Pac  Rep. 
1000  (construed  with  91637  ante);  Welnrelch 
vs.  Hensley.  121  Cal.  647,  660,  64  Pac.  Rep, 
264  (cited);  Fast  vs.  Steele,  127  GaL  202.  204, 
69  Pac.  Rep.  686  (applied);  Howard  vs.  Bryan 
(Cal.  Sept.  29.  1900).  62  Pac.  Rep.  459  (con- 
strued); Murphy  vs.  Farmers'  ft  H.  Bank,  181 
Cal.  116.  120.  63  Pac.  Rep.  868  (applied);  Ins- 
tate of  Freud.  181  Cal.  667.  671.  674,  68  Pao. 
Rep.  1080  (applied);  Howard  vs.  •  Bryan,  188 
Cal-  267,  269,  266.  66  Pao.  Rep.  462  (construed); 
Stambach  vs.  Emerson.  189  Cal.  282,  284,  72 
Pac.  Rep.  991  (construed);  Bstate  of  Pforr,  144 
C^.  121,  126.  77  Pac.  Rep.  826  (applied);  Es- 
tate of  Shlvely,  146  Cal.  400,  401,  78  Pac.  Rep. 
869   (cited  vrlth  11677  ante). 


X  COIiI<ATB2RAL  ATTAOK.f*-In  collateral 
attack  upon  order  made .  by  court  under 
this  section,  only  those  facts  and  matters  ap- 
pearing upon  face  of  record  are  to  be  con- 
sidered; and  If  they  show  no  excess  or  defect 
of  jurisdiction,  mere  error  of  court  In  exer- 
cise of  this  Jurisdiction  or  Irregularity  in 
proceedingrs  will  not  Invalidate  order. — Howard 
▼s.  Bryan,   %ZZ  Cal.   26^268,   66  Pac  Rep.   462. 

s.   coNSTrmnoNAii  ULW^—Anthontr  of 

court  to  order  morts^affe  for  purpose  of  paying 
liens  on  realty  of  estato  Is  expressly  given 
by  provisions  of  this  section,  and  constitu- 
tionality of  act  has  been  affirmed  by  this 
court  in  Murphy  vs.  Farmers'  ft  H.  Bank, 
181  CaL  116,  68  Pac  Rep.  868.— Bstate  of  Freud, 
131   Cal.    667,   674,   63   Pac   Rep.    1080. 

4.  CONSTRUCTION.— 9«bdlvl«loii  1  of  this 
section  Is  intended  simply  to  designate  vari- 
ous objects  for  which  mortgage,  binding  the 
property  of  estate,  may  be  given,  to  end  that 
court  should  not  impose  lien  for  some  parties 
not  included  within  proper  functions  of  ad- 
ministration of  estate.-^ tambach  vs.  Bmer- 
son,   189  Cal.   288,   284,   78   Pae,  Rep.   89L 

8.  Siibdlv|«loii  •.—"The  Jurisdiction  of  the 
court  to  administer  estate  of  such  decedent, 
minor,  or  incompetent  person  shall  be  effectual 
to  vest  such  court  and  Judge  with  Jurisdiction 
to  make  order  for  note  and  mortgage,"  etc. 
Is  slightly  confusing,  but  It  would  be  most 
unreasonable  to  hold  that  it  was  intended  to 
dispense  with  verified  petition  which  very- 
first  clause  of  this  section  a^yn  shall  be  filed, 
and  which  constitutes  foundation  of  order. — 
Howard  vs.  Bryan,  188  Cal.  867,  266,  66  Pac 
Rep.  462. 
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6.  The  langpuagre  In  subdivision  6  is  used  to 
designate  particular  superior  court  to  which 
petition  to  mortgage  must  be  addressed,  ir- 
respective of  situs  of  land  to  be  mortgaged, 
and  does  not  do  away  with  verified  petition 
required  in  first  subdivision  of  this  section. — 
Howard  vs.  Bryan,  133  Cal.  257,  265,  65  Pao. 
Rep.    462. 

7.  BSSBNTIAL  FACT  TO  9B  FQVND  by 
court,  as  basis  of  its  order,  is  that  it  will  be 
for  advantage  of  estate  to  raise  money  by 
loan,  and  ata^tute  prescribes  mc^tters  which 
must  be  set  forth  in  petition  as  basis  for 
Judgment  of  court. — Howard  vs.  Bryan,  183 
CaL   367.   363,   66  Pac.  Rep.   462. 

&     FORBCIiOSURB  —  Pleadfns^—It      is      not 

necessary  to  good  complaint  to  foreclose 
mortgage  under  this  section  that  all  of  pro- 
ceedings leading  up  to  mortgage  should  be 
set  out  in  it.  It  is  only  necessary  to  set  forth 
mortgage  in  hsec  verba,  or  in  substance,  but 
not  petition  or  order. — Stow  vs.  Schiefferly,  120 
Cal.  609,  611,  52  Pac  Rep.  1000. 

0.  GUARDIAN  AD  LITEM.— While  this  act 
does  not  require  that  guardian  ad  litem  should 
be  appointed  for  minor  heirs,  it  is  proper  to 
appoint  one,  but  where  it  is  not  done,  it  is, 
at  most,  an  Irregularity  which,  under  subdi- 
vision 6  of  this  section,  is  not  permitted  to 
Impair  or  invalidate  proceedings,  or  mortgage 
given  in  pursuance  thereof,— Thomas  vs.  Par- 
ker, 97  Cal.  466,  457,  32  Pae.  Rep.  662. 

10.  JURISDICTIONAL  FACTS.— This  section 
provides,  in  first  subdivision,  matters  to  be 
shown  in  petition  which  is  foundation  of 
Jurisdiction.— Howard  vs.  Bryan,  133  CaL  267, 
260,  66  Pac.  Rep.  462. 

11.  NOTB,    NOT    ORieiNALIiY    rROTOUBD 
-    FOR — ^Ellect  of  f«Uiire  to  tflTIt* — ^This   section, 

as  origrinally  enacted,  failed  to  provide  for 
giving  of  promissory  note  by  guardian,  but 
afterwards  was  amended  and  guardian  au- 
thorized and  directed  to  give  mortgagee  a 
promissory  note,  but  where  this  was  not  done, 
it  was  held  an  Irregularity  which  was  not 
open  to  collateral  attack. — Howard  vs.  Bryan 
(CaL  Sept.  28,  1900),  62  Pac.  Rep.   469. 

1ft.  NOTB  MAY  BB  BXBCUTBP  UND^R 
AUTHORITY  TO  MORTOAGB.— Where  court, 
having  jurisdiction,  enters  an  order  authoris- 
ing executor  jto  mortgage  certain  property, 
but  order  omits  direction  to  execute  promis- 
sory noto,  and  no  motion  is  made  to  correct 
this  Irregularity,  nor  «ny  appefil  taken,  ex- 
ecutor may  follow  statute  In  this  respect  and 


execute  note  for  money  borrowed,  secured  by 
mortgage  authorized. — Fast  vs.  Steele,  127  Cal. 
202,  204,   59  Pac.  Rep.   585. 

18.  PARTICULAR  PURPOSB  MUST  BB 
SHO^TN.— First  requisite  of  the  petition  is  that 
it  must  disclose  particular  purpose  for  which 
money  is  to  be  used,  and  in  case  of  minor's 
estate,  that  purpose  must  be  either  to  pay 
debts  or  charges  of  administration,  or  to  pay, 
reduce,  extend,  or  renew  some  previous  lien 
or  mortgage  on  real  estate  proposed  to  be 
mortgaged. — Howard  vs.  Bryan,  133  CaL  267, 
263,  66  Pac.  Rep.  462. 

14.  Wkat  snfflcleiit. — ^A  petition  to  obtain 
an  order  to  mortgage  real  estate,  which  shows 
that  purpose  Is  to  obtain  money  wherewith 
to  pay  debt  of  deceased,  sufficiently  shows 
purpose  authorised  by  statute  to  clothe  court 
with  Jurisdiction  to  make  such  order.^rStam- 
bach  vs.  Bmerson,  139  CaL  282,  284,  72  Pac. 
Rep.  991. 

15.  RBCORD— Presamvtloaa  as  to. — ^In  ex- 
amining record  of  proceeding  leading  up  to 
order  provided  for  under  this  section,  •  same 
presumptions  are  Indulged  in  favor  of  regu- 
larity and  validity  of  procee^ng  as  those 
governing  construction  of  record  in  an  ordi- 
nary action. — ^Howard  vs.  Bryan,  183  CaL  267, 
263,  66  Pac.  Rep.  462.  See  Burris  vs.  Kennedy. 
108  CaL   331,  338,   41  Pac.  Rep.  468. 

1«.  SBRVICB  ON  MINOR  HBIRS^— Subdl- 
vlal9ii  ft  of  this  section,  under  w^ich  order  to 
show  cause  is  made,  provides  for  either  per- 
sonal service  or  service  by  publication,  and 
provides  for  no  different  service  on  minor 
heirs  than  on  others  interested. — Thomas  vs. 
Parker,   97   CaL   466,   467,   32   Pac.   Rep.    662. 

17.     STATUTB     CONTROLLING  —  LlmitattOB 

of^— Within  limitation  placed  by  ylaw  upon 
power  to  sell  to  pay  charges  against  estate, 
as  law  existed  at  decedent's  death,  court  may. 
on  cause  shown,  as  raquired  by  statute,  au- 
thorize mortgage  whether  decedent  died  be- 
fore or  after  passage  of  act  of  1887.— Murphy 
vs.  Farmers'  &  M.  Bank,  181  CaL  116,  120,  63 
Pac  Rep.  868.  See  Thofn^s  vs.  Parker,  97 
Cal.  456,  82  Pac  Rep.  562;  Stow  vs.  Schiefferly, 
120  CaL  609,  62  Pao.  Rep.  1000;  Wefnrelch  vs. 
Hensley,  121  CaL  647,  64  Pac.  Rep.  254;  Fast 
vs.  Steele,  127  Cal.  i02,  69  Pac.  Rep.  586. 

As  to  aecefl^tty  for  wa  pfder  of  eourt  for 
trustee  ander  an  express  tmst  to  lease  or 
mortgage  property  of  estate^  see  ante  f  1677 
and  note;  also  Bstate  of  Pforr,  144  CaL  121, 
126,   77   Pac.  Rep.  82p.  • 


§  1579.  PR00EEDIN9S  TO  LEASE.  To  obtam  an  order  to  lease  the  realty, 
the  proceedings  to  be  ti^n  fuid  the  effect  thereof  shall  be  as  foUowflf: 

[Petition,]  First,  The  executor,  administrator,  guardian  of  a  minor  or  of  an 
iDGompetent  person,  or  any  person  interested  in  the  estate  of  such  decedents,  minors, 
or  incompetent  persons,  may  file  a  verified  petition  showing: 

[Beqnirements,]     1.  The  advanti^ge  or  advaatages  that  m^y  accrue  to  the  estate 

from  giving  a  lease. 

2.  A  general  description  of  the  property  proposed  tp  be  leased. 

3.  The  tenyi,  reptal,  and  general  conditions  of  the  proposed  lease, 

4.  The    names    of    the    legatees    and   devisees,  if  any,  and  of  the  heirs  of 

•   C.C.P.— 128 
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the  deceased,  or  of  the  minor,  or  of  the  incompetent  person,  so  far  as  known  to 
the  petitioner. 

[Order  of  court  to  show  cause.]  Second.  Upon  filing  such  petition  an  order  shall 
be  made  by  the  court  or  judge  requiring  all  persons  interested  in  the  estate  to 
appear  before  the  court  or  judge,  at  a  time  and  place  specified,  not  less  than  two 
nor  more  than  four  weeks  thereafter,  then  and  there  to  show  cause  why  the  realty 
(briefly  indicating  it)  should  not  be  leased  for  the  period  (stating  it),  at  the  rental 
mentioned  in  the  petition  (stating  it),  and  referring  to  the  petition  on  file  for 
further  particulars. 

[Service  of  order.]  Third.  The  order  to  show  cause  may  be  personally  served 
on  the  persons  interested  in  the  estate  at  least  ten  days  before  the  time  appointed 
for  hearing  the  petition,  or  it  may  be  published  for  two  successive  weeks  in  a 
newspaper  of  general  circulation  in  the  county. 

[Hearing — ^Witnesses — ^Appraisers — Minimum  rental]  Fourth.  At  the  time  and 
place  appointed  to  show  cause,  or  at  such  other  time  and  place  to  which  the  hear- 
ing may  be  postponed  (the  power  to  make  all  needful  postponements  being  hereby 
vested  in  the  court  or  judge),  the  court  or  judge  having  first  received  satisfactory 
proof  of  personal  service  or  publication  of  the  order  to  show  cause,  must  proceed 
to  hear  the  petition,  and  any  objections  that  may  have  been  filed  or  presented 
thereto.  Upon  such  hearing,  witnesses  may  be  compelled  to  attend  and  testify  in 
the  same  manner  and  with  like  effect  as  in  other  cases,  and  the  court  may,  in 
its  discretion,  appoint  one  or  more,  not  exceeding  three,  disinterested  persons  to 
appraise  the  rental  value  of  the  premises,  and  direct  that  a  reasonable  compensa- 
tion for  the  services,  not  exceeding  five  dollars  per  day,  be  paid  by  the  estate.  If, 
after  a  full  hearing,  the  court  or  judge  is  satisfied  that  it  will  be  for  the  advantage 
of  the  estate  to  lease  the  whole  or  any  portion  of  the  real  estate,  an  order  must 
be  made  authorizing,  empowering,  and  directing  the  executor,  administrator,  or  the 
guardian  to  make  such  lease.  The  order  may  prescribe  the  minimum  rental  to 
be  received  for  the  premises,  and  the  period  of  the  lease,  which  must  in  no  case 
be  longer  than  for  ten  years,  and  may  prescribe  the  other  terms  and  conditions  of 
such  lease. 

[Oonditioiui  of  lease.]  Fifth.  After  the  making  of  the  order  to  lease,  the  exe- 
cutor, administrator,  or  guardian  of  a  minor  or  of  an  incompetent  person  shall 
execute,  acknowledge,  and  deliver  a  lease  of  the  premises  for  the  term  and  period 
and  with  the  conditions  specified  in  the  order,  setting  forth  in  the  lease  that  it 
is  made  by  authority  of  the  order,  and  giving  the  date  of  such  order.  A  certified 
copy  of  the  order  shall  be  recorded  in  the  office  of  the  county  recorder  of  every  coun- 
ty in  which  the  leased  land  or  any  portion  thereof  lies. 

[EfPect  of  lease — ^Eirrors  and  omissions.]  Sixth.  Every  lease  so  made  shall  be 
effectual  to  demise  and  let,  at  the  rent,  for  the  term,  and  upon  the  conditions 
therein  prescribed,  the  premises  described  therein.  Jurisdiction  of  the  court  to 
administer  the  estate  of  the  decedent,  the  minor,  or  of  tHe  incompetent  person 
shall  be  effectual  to  vest  such  court  and  judge  with  jurisdiction  to  make  the 
order  for  the  lease,  and  such  jurisdiction  shall  conclusively  inure  to  the  benefit 
of  the  lessee,  his  heirs  and  assigns.  No  omission,  error,  or  irregularity  in  the 
proceedings  shall  impair  or  invalidate  the  same,  or  the  lease  made  in  pursuance 

thereol  History:  Bnaoted  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  117:  amended 
ICareh  81,  1891,  Stata  and  Amdts.  1891,  p.  249;  Maroh  18,  1906,  Stats,  and 
Amdts.  1906,  p.  149. 
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1.  Applied,  cited,  construed,  referred  to. 

2.  Executors  have  not  power  to  alter  or  modify 

lease. 
1.  applied,  cited,  construed,  re- 
ferred TO,  etc.,  in:  Howard  vs.  Bryan,  188 
Cal.  267,  259,  65  Pac  Rep.  462  (construed); 
Brosnan  vs.  Kramer,  186  Cal.  86,  40,  66  Pac. 
Rep.  979  (construed);  Vandall  vs.  Teagnie,  142 
CaL  471,  76  Pac.  Rep.  86  (construed);  Estate 
of  Pforr.  144  CaL  121,  126,  77  Pac  Rep.  825 
(applied). 


2.  EXECUTORS  HATE  NO  PO^^R  TO 
ALTER  OR  MODIFY  LEASE  already  existing, 
which  would  be  in  effect  makiusr  new  lease, 
without  an  order  of  probate  court,  under  pro- 
ceedings had  for  that  purpose. — Brosnan  vs. 
Kramer,    135   Cal.    36,   40,    66   Pac.   Rep.   979. 

As  to  necessity  of  an  order  of  conrt  for 
tmstee  vnder  express  tmst  to  lease  or  mort- 
vaffe  property  of  estate,  see  ante  S 1677  and 
note  pars.  5,  6;  also  estate  of  Pforr,  144  Cal. 
121,  126,  77  Paa  Rep.  825. 


CHAPTER  Vm 

OF   THB   POWBIRS   AND   DUTIES   OF   EXECUTORS  AND  ADMINISTRATORS,  AND  OF  THE 

MANAGEMENT   OF   BSTATEa 


§1581.  Ezeenton  to  take  possession  of  the  en- 
tire estate. 

§  1582.  Ezeentors  and  adminlBtrators  may  sue 
and  be  sued  for  recovery  of  property. 

1 1583.  Ma^  maintain  actions  for  waste,  conver- 
sion,-and  treroass. 

S  1584.  Executor  and  administrator  may  be  sued 
for  waste  or  trespass*  of  decedent. 

§1585.  Surviving  partner  to  settle  up  bucdness. 
Interest  therein  to  be  appraised.  Ac- 
eonnt  to  be  rendered. 


8  1586.  Actions  on  bond  of  exeeutor  or  adminis* 
trator  may  be  brought  by  anothei 
administrator. 

8  llS87.  What  ezeeutors  are  not  parties  to  ac- 
tions. 

§  1588.    May  compound. 

1 1589.  Becovery  of  property  fraudulently  dis- 
posed of  by  testator. 

8  1590.  When  executor  to  sue,  as  provided  in 
preceding  section. 

8  1591.    Disposition  of  estate  recovered. 


§1681.    EZEOUTOBS  TO  TAKE  POSSESSION  OF  THE  ENTIRE  ESTATE. 

The  executor  or  administrator  must  take  into  his  possession  all  the  estate  of  the 
decedent,  real  and  personal,  and  collect  all  debts  due  to  the  decedept  or  to  the 
estate.  For  the  purpose  of  bringing  suits  to  quiet  title,  or  for  partition  of  such 
estate,  the  possession  of  the  executors  or  administrators  is  the  possession  of  the 
heirs  or  devisees;  such  possession  by  the  heirs  or  devisees  is  subject,  however,  to 
the  possession  of  the  executor  or  administrator,  for  the  purposes  of  administra- 
tion, as  provided  in  this  title. 

History:     Enacted  March  11,  1872,  re-enaetment  of  8 194  Probate  Aet  as 
amended  May  20,  1861,  Stats.  1801,  p.  645,  8  70. 


1, 2.  Applied,  cited,  construed,  referred  to. 
8.  Acts  of  administrator  before  appointment, 

invaUd. 
4.  Authority   of   administrator   not   regulated 

solely  by  statate. 
5u  Business,  if  necessary,  and  repairs,  earried 

on  by  executor. 

6.  Control  of  foreign  assets— Determines  lia- 

bilitv  of  domicuiary  representative. 

7.  Custody  of  assets — Exclusively  in  adminis- 

trator. 

8.  ''Debts''  includes  aU  Uquidatable  demands. 

9.  Deposit  in  bank — ^Withdrawn  in  discretion 

of  executor. 

10.  Domiciliary   appointee  —  Of    another   state 

controls  personal  property  there. 

11.  Same — Duty  of  to  gather  foreign  assets,  if 

possible. 

12.  Same — Same — ^But  not  in  foreign  state. 

13.  Duty — Of  administrator,  simply  to  preserve 

estate  until  distribution. 

14.  Same — To  get  property  and  not  compromise. 

15.  Same — Same— To  reduce  to  possession. 

16.  Same — Of  foreign  executor  to  gather  assets 

here  and  transmit. 

17.  Estate  vests  in  devisee — Subject  to  admin- 

istration. 


18.  Exeeutor -r- As  such,  has  no  power  extra- 

territoriaUy. 

19.  Same— Cannot  return  property  to  trustees 

claiming  it. 

20.  Same — Entitled  to  immediate  possession. 

21.  Expenditures  limited  by  necessity  for  pre- 

servation. 

22.  Heir — Title  of  is  to  residue  after  adminis- 

tration. 

23.  Same  —  Entitled   to   possession   as  against 

strangers. 

24.  Same — Has  all  the  rights  of  actual  posses- 

sion. 

25.  Same  —  Who  takes  possession  and  collects 

rents  is  trespasser. 

26.  Possession — Of  executor  that  of  heir,  and 

either  may  sue. 

27.  Same— Right   to— In   executor   or   adminis- 

trator. 

28.  Same— Does  not  carry  right  of  conveyance 

to  himself. 

29.  Same — ^In  executor  barred  as  any  other  trus- 

w66. 

30..  Same— Lost  on  distribution. 
81.  Bight  to  estate  sole  test  of  right  to  action. 
32.  Title  to  real  property — ^Not  determined  by« 
probate  court. 


{ 
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1.  APPLIBD,  CVnSDf  CONSTRUED,  RB- 
FKRRESD  TO,  etc. — 1.  Code  •ection. — Janes  vs. 
Throckmorton,  67  Cal.  368,  387,  888  (con- 
strued); Theller  vs.  Such,  67  Cal.  447,  469 
(cited);  Colton  vs.  Onderdonk,  69  Cal.  156, 
168,  )  Pac.  Rep.  396  (construed  with  §  1462 
ante);  Bath  vs.  Valdez,  70  Cal.  860,  11  Pac. 
Rep.  724  (construed  with  S 1682  post) ;  Mad- 
dock  vs.  Russell,  109  Cal.  417,  428,  42  Pac. 
Rep.  189  (cited);  Robertson  vs.  Burrell,  110 
Cal.  668,  676,  42  Pac  Rep.  1086  (construed 
with  §  369  ante  and  9 1582  post) ;  Estate  of 
Burdick,  112  Cal.  887,  395,  44  Pac.  Rep.  784 
(cited);  Alnsworth  vs.  Bank  of  California,  119 
Cal.  470.  477,  61  Pac.  Rep.  962,  89  L.  R.  A.  686 
(construed);  Melvin  vs.  State,  121  Cal.  16,  25, 
63  Pac  Rep.  416  (construed) ;  Ryer  vs.  Fletcher 
Ryer  Co.,  126  Cal.  482,  484,  68  Pac.  Rep.  908 
(construed);  Estate  of  Freud,  181  Cal.  667, 
671,  63  Pac  Rep.  1080  (construed  with  S 1462 
ante);  Berry  vs.  Eyraud,  134  Cal.  82,  83,  66 
Pac.  Rep.  74  (construed  with  91462  ante); 
Collins  vs.  O'Laverty,  136  Cal.  81,  84,  68  Pac 
Rep.  827  (construed  with  91462  ante);  Mar- 
tinovich  vs.  Marsicano,  137  Cal.  854,  356,  70 
Pac.  Rep.  469  (construed  with  91462  ante); 
Robinson  vs.  Fair,  128  U.  S.  63,  76,  bk.  82  L. 
ed.  416,  418,  9  Sup.  Ct.  Rep.  30  (cited). 

2.  Same— a.  Probate  Act  9  1IM«— Packard  vs. 
Arellanes,  17  Cal.  626,  636  (construed  with 
9 1366  ante,  9  68  Probate  Act) ;  Touchard  vs. 
Crow,  20  Cal.  160,  163  (applied);  Meeks  vs. 
Hahn,  20  Cal.  620,  621,  628  (applied);  Chap- 
man vs.  Hollister»  42  Cal.  462,  463  (cited); 
Estate  of  Siiftmons,  48  Cal.  643,  661  (cited); 
Estate  of  McQueen,  44  CaL  684,  589  (con- 
strued). 

As  to  actions  by  and  against  ezecvtor  or 
administrator,  see  post  991682,  1690  and  notes. 

As  tp  acta  of  e^eevtor  and  admtalatratqiB 
valid  until  po'wer  revoked,  see  ante  9  1548. 

As  to  agreement  made  beti^een  admlnlstra* 
tors  not  blndiniT  npon  catate»  see  monoffraphlo 
note  62  Am.  St.  Rep.  121. 

Aa  to  autborlty  of  execntor  or  administrator 
— tTo  carry  on  bualneas  of  decedent,  see  mono- 
gpraphic   note   78   Am.    St.   Rep.    196,   197. 

Same— To  employ  agents. — See  monoffraphlo 
note   78   Am.   St.   Rep.   203,   204. 

Same— To  Indorse  promissory  notes.— See 
monogrraphlc  note  78  Am.  St.  Rep.  192. 

Same — ^To  make  loans* — See  monoffraphio 
note  78  Am.  St.  Rep.  199. 

Same — To  make  new  contracts. — See  mono- 
graphic note  78  Am.  St  Rep.   184. 

As  to  antborlty  of  idonUcUlary  administrator, 
see   monogrraphlc  note   46   Am.   St.   Rep.   672. 

As  to  care,  prudence,  and  Jadsment  reqnlred 
of  executors  and  administrators,  see  mono- 
graphic note   12  Am.   St  Rep.   811. 

As  to  delivery  of  possession  on  partial  die- 
trlbution,  see  post  9  1661  subd.  2. 

As  to  duty  of  executor  or  administrator— 
To  collect  assets  and  keep  them  Invested,  see 
monogrraphlc  note  12  Am.  St  Rep.   812,   818. 

Same — To  follow  Instructions  tu  will. — S^e 
monogrraphlc  note  12  Am.  St.  Rep.  314. 

As  to  duties  and  powers  of  executors  and 
administrators — As  trustees,  see  note  by  Rob- 
ert Desty.   1  Lb  R.  A.   80. 

As  to  duties  and  rlirbts  of  forelsn  executor 


or  administrator,  see  monoflrraphic  note  46  Am. 
St   Rep.   666. 

As  to  elEeet  of  qaallfylnir  words  ''as  execu- 
tor^ and  ''as  administrator**  In  contracts!  la 
pleadings y  In  Judsnteats,  see  note  15  L.  R.  A. 
850. 

As  to  Insurance  no  part  of  estate,  see  mono- 
graphic   note    44    Am.    St    Rep.    409. 

As  to  lack  of  poiver  of  administrators  or 
executors  over  real  property,  see  monographic 
note  78  Am.  St  Rep.  176,  178. 

As  to  rlvht  of  executor  or  administrator  to 
possess  real  and  personal  estate,  see  ante 
9  1462. 

As  to  no  title  to  real  estate  In  executors  and 
adnUnlstratoro  mt  comi^oii  law,  see  mono- 
graphic note  62  Am.  St  Rep.  119. 

As  to  possession  by  administrator  and  ex- 
ecutor of  real  and  persoiifa  estates,  see  ante 
9  1452. 

As  to  power  of  executors  and  adrntnistrators^ 
before  admission  of  will  to  probatOi  see  mono- 
graphic note  78  Am.  St  Rep.  172. 

As  to  power  of  executors  aud.  administratom 
— Over  property  outside  of  estate,  see  mono- 
graphic   note    45   Am.    St.   Rep.    664-674. 

Same — ^ReaultlBg  neeessarlly  from  bia  chiir- 
acter  as  trustee* — See  ante  9 1586  and  note; 
also  estate  of  Freud,  181  OaL  667,  671,  63  Pac. 
Rep.    1080. 

As  te  powers  and  duties  of  foreign  execu- 
tors and  administrators,  see  9  1».  R.  A.  218, 
844. 

As  to  rli^t  of  exeeirtora  and  admlplstratom 
to  possessloi^  of  personal  property,  see  mono- 
graphic note  78  Am.  St  Rep.  179,  180. 

As  to  rigbts  and  duties  of  cxeeutora  and  ad* 
iplnlstrators  as  to  partnership  real  estate,  see 
notes  81  Ia  R.  A.  840;  28  L.  R.  A.  99,  106,  136. 

As  to  title  of  foreign  executor  or  aduftlnls- 
trator,  see  monographic  note  46  Am.  St  Rep. 
666. 

Aa  to  uaaeeountabUtty  of  fxmemtvr  or  ad- 
ministrator for  debts  uncoUeeted  without 
fault,   see   post  9 1616    and   note. 

As  to  When  title  of  execntor  aecrfiea,  see 
monographic  note  46  Am.  St  Rep.  666. 

8.  ACTS  OF  ADMINISTRATOR  BBFORB 
APPOIlVTBflDNT,  INVALID.— By  reason  of  tacit 
understanding  between  heirs  of  an  Intestate 
Who  died  in  1892,  no  administration  was  had 
upon  father's  estate  until  March  8,  1901,  when 
letters  were  issued  to  respondent  a  son  of 
deceased.  His  claim  that  his  appointment  and 
Quaiillcation  caused  his  letters  or  authority  to 
relate  back  to  time  of  father's  death,  thus 
validating  all  of  hia  acts  before  such  appoint- 
ment, which  were  in  their  nature  beneficial 
to  estate,  and  which  would  come  within  the 
scope  of  an  administrator's  authority,  cannot 
be  sustained. — Estate  of  Heeney,  2  Cal.  App. 
Dec   (Whiting)   682,   684.  86   Pac.   Rep.   842. 

4.  AUTHORITY  OF  ADBflNISTRATOR  NOT 
REGULATBD  SOLBSLT  BY  STATUTB.— In  this 
State  it  has  been  said  proceedings  for  the 
administration  of  estates  of  deceased  persons 
are  purely  statutory,  and,  while  it  is  not 
meant  by  this  remark  that  authority  of  those 
charged  with  conduct  of  those  proceediners  Is 
regulated  solely  by  statute,  yet  letter  and 
spirit    of    system    established    by    legislation 
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are  to  be  first  consulted,  as  repository  of  latr 
on  subject,  and  their  rule,  if  they  furnish  any, 
znust  be  followed  In  any  case  before  we  resort 
for  gnildance  to  precepts  of  common  law. — 
Maddock  vs.  Russell,  109  Cal.  417»  422,  42  Pac. 
Rep.   139. 

S.  BirSIlVESSS,  IF  NECBSSARY,  A^TD  RB- 
PAIRS,  CARRIED  ON  BY  EXECUTOR,— While 

fl^enerally  executor  has  no  power  to  carry  on 
business  of  decedent,  yet  he  may  do  so  if 
necessary  to  preserve  property.  So,  althcug'h 
ffcndrally  he  may  not  expend  money  in  erec- 
tion of  new  building,  y6t  he  may  expend  it  In 
repairs  to  any  extent  necessary  to  preserve 
property;  and  in  cases  that  may  be  readily 
imagined,  power  to  repair  mlgrht  extend  even 
to  erection  of  n^w  building,  as,  e.  g.  In  case 
of  necessary  outhouse  destroyed  by  fire,  or 
of  land  paying  large  rental  oh  which  building 
had  been  destroyed  by  fire,  or  decayed  so  as 
to  be  no  longer  ayallabld,  and  where  new 
building  could  be  paid  for  in  very  short  time 
out  of  rental. — Estate  of  Freud,  131  Cal.  667, 
671,  63  Pao.  Rep.   1080. 

tt.  CONTROL  OF  FOREIGN  ASSETS— De- 
teniiiiie«  liability  of  damlcillatr  representa- 
tive.— ^Where  letters  had  beisn  Issued  in  foreign 
country  to  representative  of  decedent,  and  an 
attorney,  or  domiciliary  representative,  has 
also  been  appointed,  liability  of  latter,  as  to 
assets  situate  in  state  or  country  of  principal 
and  domiciliary  jurisdiction,  depends  some- 
what upon  his  means  of  procuring  them,  and 
fact  of  an  ancillary  administration  in  situs 
of  such  assets.  In  any  case,  he  is  bound 
to  take  reasonable  means,  under  circum- 
stances, for  collecting  and  realizing  assets 
out  of  his  Jurisdiction;  nor  is  his  liability 
fixed,  absolute  one,  but  dependent  upon  his 
conduct.  It  is  getting  foreign  assets  Into  his 
active  control  that  makes  domestic  represent- 
ative chargeable  as  for  property  or  its  pro- 
ceeds, rather  than  upon  duty  of  pursuing  and 
recovering  such  assets. — Estate  of  Ortiz,  86  Cal. 
806,  316,  24  Pac.  Rep.  1034.  See  Estate  of 
Shinn,  166  Pa.  St  121,  46  Am.  St.  Rep.  656, 
30  Atl.  Rep.  1026,  1030;  Joy  vs.  Elton.  9  N.  D. 
448,  467,  88  N.  W.  Rep.  876. 

7.  CUSTODY  OF  ASSETS— Bxclaslveiy  In 
admlBlstratoir* — ^There  is  no  law  which  au- 
thorizes probate  judge  to  direct  an  admin- 
istrator where  and  how  he  shall  keep  assets 
of  an  estate,  and  surely  there  ought  to  be  no 
such  law.  Administrator  is  liable  for  their 
safety  on  his  bond.  If  court  could  lawfully 
take  charge  of  them  it  would  deprive  inter- 
ested parties  of  this  security.  If  goods  are 
lost,  it  may  be  question  whether  they  have 
been  properly  cared  for.  If  they  have  been 
placed  where  judge  has,  directed  and  then 
been  lost,  he  will  have  prejudged  case  before 
trial.  Administrators  cannot  be  deprived  of 
actual  custody  of  assets  of  estate  by  order  of 
court.— Bstate  of  Welch,  110  Cal.  605,  608,  42 
Pac.  Rep.  1089;  De  Oreayer  vs.  Superior  Court, 
117  Cal.  640.  648,  645,  59  Am.  St.  Rep.  221,  223, 
49  Pac.  Rep.  983;  Estate  of  Sarment,  128  Cal. 
331,  387,  55  Pac.  |lep.  1016. 

8.  «DBBT^  INCLUDES  AliL  lil^UIDATA- 
WLB  DBHANDS.— Wherever  term  "debt"  is 
used   In    code    it    is    so    used    In    that    broader 


sense  which  includes  demands  or  obligations 
upon  contracts  payable  in  money.  To  illus- 
trate: An  executor  or  administrator  "must 
.  .  .  collect  all  debts  due  to  decedent  or  to 
estate."  Manifestly,  he<  is  thereby  authorized 
to  collect  not  only  all  demands  on  contracts 
payable  in  sums  certain,  but  also  those  obli- 
gations or  demands  capable  of  liquidation. — 
Melvln  vs.  State,  121  Cal.  16,  25,  53  Pac.  Rep. 
416;  Chalmers  vs.  Sheehy,  132  Cal.  459,  465, 
84  Am.   St.   Rep.   67,  64  Pac   Rep.   709. 

».  DEPOSIT  IN  BANK— Withdrawn,  in  dle- 
eretion  of  «»xee«t«r. — ^This  section  provides 
that  "executor  or  administrator  must  take 
into  his  possession  all  estate  of  decedent,  real 
and  personal,  and  collect  all  debts  due  to  de- 
cedent or  to  estate."  Money  on  deposit  in 
bank  to  credit  of  deceased  may  not  constitute 
"debt"  in  strict  technical  sense.  But,  whether 
it  be  so  or  not,  statute  contemplates  that 
executor,  or  administrator,  shall  reduce  into 
his  possession,  with  all  reasonable  dispatch, 
property  of  estate;  and.  If  he  find  money  on 
deposit,  even  though  bank  be  one  of  admitted 
safety,  and  of  undoubted  credit,  he  must  be 
allowed  to  exercise  his  discretion,  in  good 
faith,  as  to  propriety  of  reducing  money  into 
his  actual  possession,  so  as  to  be  ready  to 
meet  any  exigency  in  affairs  of  estate. — Estate 
of  McQueen,  44  Cal.   584,  589. 

10.  DOBnCILIARY  APPOINTEE  —  Of  an- 
other state  eontrols  personal  property  there. — 

No  conflicting  grant  of  authority  appearing, 
domiciliary  appointee  of  another  state  may 
take  charge  of  and  control  personal  property 
of  deceased  in  state  of  its  situs. — Estate  of 
Ortiz,  86  Cal.  806,  316,  24  Pac.  Rep.  1034. 

11.  Duty  of  to  gather  foreign  assets,  if 
possible. — ^It  is  duty  of  domiciliary  executor 
to  gather  in  and  account  for  foreign  assets 
to  extent  of  his  conscious  ability  to  do  so, 
and  it  is  consequent  and  corresponding  au- 
thority of  court  of  domicile  to  compel  him  to 
account  for  wilful  neglect  to  perform  such 
duty.— Estate  of  Ortiz,  86  Cal.  306,  316,  24 
Pac.  Rep.  1034.  See  Estate  of  Shinn,  166  Pa. 
St.  121,  46  Am.  St  Rep.  666.  668,  30  Atl.  Rep. 
1026,  1030;  Joy  vs.  Elton,  9  N.  D.  448,  467,  83 
N.   W.   Rep.   876. 

12.  Same — ^Bnt  not  In  foreign  state. — ^There 
cannot  be  two  independent  administrations 
of  same  property,  nor  could  It  be  tolerated 
that  domiciliary  executor  should  be  able  prac- 
tically to  nullify  administration  In  foreign 
country  by  assigning  personal  property  there 
situated. — Murphy  vs.  Crouse,  186  Cal.  14,  17, 
66  Pac.  Rep.  971. 

18.  DUTY — Of  administrator,  simply  to  pre- 
serve estate  ontll  dlstribntlon. — It  is  no  part 
of  duty  or  authority  of  an  administrator  to 
manage  estate  for  benefit  of  estate  or  of  heirs. 
So  far  as  they  are  concerned  it  is  his  duty 
simply  to  preserve  estate  until  distribution. — 
Brenham  vs.  Story,  39  Cal.  179,  186;  Estate  of 
Moore,  72  Cal.  336,  342,  13  Pac.  Rep.  880; 
Estate  of  Hose,  80  Cal.  166,  172,  22  Pac.  Rep. 
86;  Estate  of  Freud,  131  Cal.  667,  671,  68  Pac 
Rep.    10^0. 

See  notes  73  Am.  Dec.  533;  78  Am.  St.  Rep. 
183. 
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14.  To  gtft  property  and  not  compromLie. — 

The  question  arising  between  executor  of 
estate  and  certain  trustees  whether  certain 
property  was  assets  of  estate,  It  was  duty  of 
executor,  if  he  deemed  his  claim  that  such 
property  belonged  to  estate  was  Just,  to  eret 
it  for  estate,  and  he  had  no  rigrht  to  compro- 
mise claim  of  estate  by  consenting  that  trus- 
tees should  have  it,  provided  they  'would  pay 
debts  and  expenses  of  administration  out  of 
it— Estate  of  Burdick,  113  Cal.  887,  892,  44 
Pac.   Rep.   734. 

15.  Same — To  reduce  poaseesloii* — By  9  1462 
ante  "the  executor  or  administrator  Is  en- 
titled to  possession  of  real  and  personal  estate 
of  decedent,  and  by  this  section  it  is  made 
his  duty  of  reducing:  estate  Into  his  pos- 
session. It  follows,  under  familiar  maxim, 
ubl  jus,  ibl  remedium,  that  his  right  of  action 
must  be  commensurate  with  the  duty  thus 
imposed  upon  him  by  statute.  To  deny  remedy 
would  be  to  deny  right  and  thus  to  nullify 
statute. — Collins  vs.  OXaverty,  186  Cal.  81,  84, 
68  Pac.  Rep.  827. 

,  16.  Of  foreign  exerntor  to  gatlier  assets 
here  and  transmit. — ^While  person  could  not  by 
virtue  of  his  appointment  as  executor  in  New 
Jersey  administer  upon  any  estate  of  deceased 
in  this  state,  it  was  his  duty  to  take  charge 
of  any  personal  assets  of  estate  which  he  has 
here  and  send  them  to  New  Jersey  for  ad- 
ministration. Although  foreign  executor  may 
have  no  coercive  power  for  collection  of  as- 
sets in  Jurisdiction  in  which  he  resides,  yet,  if 
assets  situated  in  that  Jurisdiction  come  into 
his  possession  by  voluntary  payment  or  ad- 
ministration, he  is  bound  to  account  for  them 
in  domiciliary  Jurisdiction. — Fox  vs.  Tay,  89 
Cal.  339,  340,  350,  23  Am.  St.  Rep.  480,  24  Pac. 
Rep.  855,  26  Id.  897.  See  McCuUy  vs.  Cooper, 
114  Cal.  258,  261,  56  Am.  St.  Rep.  66,  46  Pac. 
Rep.   82.  35  L.  R.  A.  492. 

17.  ESSTATB  VBSTS  IN  DBVISEIB— Snhjeet 
to  administration. — Upon  death  of  testator.  In- 
terest in  estate  devised  vested  In  devisees  im- 
mediately, subject  to  right  of  executors  to 
possession  of  same  for  purposes  of  adminis- 
tration until  estate  should  be  settled  or  de- 
livered over  to  devisee  under  order  of  court, 
and,  upon  docketing  of  Judgment  rendered 
against  him,  pending  administration,  it  be- 
comes lien  upon  interest  of  devisee  in  real 
estate  which  continued  for  five  years. — ^Mar- 
tinovlch  vs.  Marslcano,  137  Cal.  364,  856,  70 
Pac.   Rep.    469. 

18.  BXBCUTOR  —  As  sncliy  has  no  power 
extra-terrltorially. — This  section  is  merely  de- 
claratory of  rule  of  the  common  law  that  an 
executor  or  administrator  as  such  has  no 
power  which  he  can  employ  extra-territorlally. 
—Lewis  vs.  Adams,  70  Cal.  408,  411,  11  Pac. 
Rep.  833 •,  Fox  vs.  Tay,  89  Cal.  339,  360,  28  Am. 
St.. Rep.  480,  24  Pac.  Rep.  866,  26  Id.  897. 

19.  Cannot  retnm  property  to  tmsteea 
claiming  it. — The  executor,  having  been  per- 
mitted to  inventory  certain  property  as  assets 
of  estate  and  administer  it  as  such,  could 
not  return  it  to  trustees  upon  their  claim  that 
it  belonged  to  them.  To  do  so  would  be  to 
assume   responsibility   of  maintaining   title   of 


trustees  against  estate,  and  executor  was  not 
at  liberty  to  assume  such  position. — Estate  of 
Burdick,  112  Cal.  887,  892,  44  Pac.  Rep.   784. 

ao.     Bntitled   to   immediate   poaacssion. — The 

executor  or  administrator  cannot  be  kept  out 
of  property  until  probate  court  shall  have 
settled  his  accounts,  and  duties  and  expenses 
have  been  ascertained,  and  not  till  then  have 
his  action  to  recover  possession;  but,  immedi- 
ately upon  Issuance  of  his  letters,  he  is  en- 
titled to  have  possession  of  estate  of  deceased, 
to  end  that  rents  and  profits,  and,  if  need  be, 
proceeds  of  property  itself,  be  applle  dto  pay- 
ment of  debts  and  charges,  and  balance.  If 
any,  distributed,  and  by  him  delivered  to  par- 
ties entitled,  and  may  recover  possession  from 
an  heir. — Page  vs.  Tucker,  54  Cal.  121,  123. 
See  Dundas  vs.  Carson,  27  Neb.  634,  639,  43 
N.  W.  Rep.  399;  Carson  vs.  Dundas,  89  Neb. 
603,  610,  68  N.  W.  Rep.  141;  Thorpe  vs.  Samp- 
son, 84  Fed.  Rep.  63,  66. 

21.  SSXFBNDITVRESS  LIMITBD  BY  NBCE8- 
SITY  FOR  PRBSBRVATION.  —  Tl}e  principle 
governing  use  of  money  of  estate  by  adminis- 
trator is,  that  he  may  do  whatever  is  neces- 
sary for  preservation  of  property  of  estate, 
and  specific  character  of  act  done  is  Immate- 
rial. Hence,  necessarily,  his  power  must  ex- 
tend to  paying  off  liens  existing  on  it,  when 
necessary  for  purpose  of  preservation,  as  in  case 
of  taxes,  tax-sales,  etc,  or,  as  ,ln  case  of 
cattle  or  horses  Impounded  and  held  for  ex- 
penses of  pasture.  And  that  this  is  Intention 
of  law  appears  very  plainly  from  provisions 
of  §S  1677,  1578  ante,  where  provision  is  made 
for  payment  by  administrator  of  liens  or  mort- 
gages on  realty  of  estate. — Estate  of  Freud,  131 
Cal.  667,  671,  68  Pac.  Rep.  1080. 

22.  HEUR — ^ntle  of  is  to  residue  after  ad- 
ministration.— ^Administrator  is  trustee  with 
well-defined  duties,  among  first  of  which  is 
that  of  collecting  assets  of  estate  and  paying 
its  Just  debts  after  due  notice  to  creditors. 
The  heirs'  title  is  subject  to  performance  by 
administrator  of  all  his  trusts,  and  they  finally 
come  into  possession  and  enjoyment  of  only 
such  portion  of  estate  as  may  remain  after 
execution  of  those  trusts  by  administrator. — 
Robertson  vs.  Burrell,  110  Cal.  668, '  674,  42 
Pac.  Rep.  1086.  See  Hearfleld  vs.  Bridges,  76 
Fed.  Rep.  47,  68;  McGoray  vs.  O'Connor,  79 
Fed.  Rep.  861,  864,  87  Fed.  Rep.  689. 

28.  Bntitled  to  possession  aa  against 
strangers^ — As  against  strangers,  right  of  heir 
to  possession  of  lands  belonging  to  estate  has 
been  expressly  recognized.  When  purposes  of 
administration  have  been  accomplished  and 
estate  is  ready  for  distribution,  right  of  heir 
is  to  force  settlement  and  distribution,  but 
he  cannot  oust  administrator  from  possession 
on  ground  that  he  unduly  delays  close  of 
administration. — Berry  vs.  Eyraud,  134  Cal.  82, 
88,  66  Pac.  Rep.  74. 

24.     Has    all    rights    of    actnal    possession. — 

This  section  refers  to  and  contemplates  ac- 
tions by  heirs  or  devisees  for  quieting  title  to 
or  partitioning  property  of  estate:  intent  being 
to  give  heirs  or  devisees  all  rights  which 
actual  possession  would  give  them,  and  to 
make  possession  of  administrator  the  same  as 
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If  1^lrs  or  devisees  were  actually  in  posses- 
sion, preserving,  however,  all  rights  of  ex- 
ecutor or  administrator  for  purposes  of  ad- 
ministration.—Ryer  vs.  Fletcher  Ryer  Co.,  1S6 
CaL  482,  484,  68  Pac  Rep.  908. 

28b  THio  takes  iMMsesslon  aad  eoUaets  rents 
Is  tT^m^mmmer^—AjOL  executor  or  adnAnistrator 
is  not  cotenant  with  devisee  or  heir,  and 
is  entitled  to  possession  against  devisee  or 
heir.  Devisee,  by  taking  possession,  col- 
lecting rents,  and  exercising  complete  owner- 
ship over  property  during  progress  of  ad- 
ministration, as  against  executors  of  estate, 
was  trespasser,  and  could  have  been  ejected 
at  any  time.— Webb  vs.  Winter,  185  Cal.  466, 
458,  67  Pac.  Rep.  691. 

28.  P08SB8SION— Of  cxeeirtor  thmt  of  helr» 
and  dtbcr  mmr  sue  In  ejectment. — ^Under  this 
section  and  8 1452  ante  possession  of  an  ex- 
ecutor is  that  of  heir  or  devisee,  and  aa 
against  third  person,  latter  can  maintain  an 
action  of  ejectment  as  well  as  former. — Col  ton 
vs.  Onderdonk,  69  Cal.  166,  158,  10  Pac.  Rep. 
S96. 

27.     Rlglit  to— In  cKeeutor  or  adaAlnlstrator. 

—The  realty  of  decedent  vests  immediately 
in  heirs  and  devisees  upon  death,  subject  to 
administration,  during  which  time  executor  or 
administrator  has  exclusive  right  of  possession. 
—Estate  of  Woodworth,  SI  Cal.  695.  619;  Chap- 
man vs.  Hollister,  42  CaL  462,  468;  Janes  vs. 
Throckmorton.  67  Cal.  868,  387;  Colton  vs.  On- 
derdonk, 69  CaL  156,  158,  10  Pac.  Rep.  395; 
Bates  vs.  Howard,  105  CaL  178,  183.  88  Pac. 
Rep.  716;  Murphy  vs.  Crouse,  186  CaL  14,  18, 
66  Pac.  Rep.  971;  Martlnovich  vs.  Mafsicano, 
187  CaL  854.  856,  70  Pac.  Rep.  459.  See  note 
68  Am.  Deo.  267. 


— Does  not  carry  rlgbt  of  eonvey- 
aace  to  Unuielf.^-The  administrator  Is  entitled 
to  possession  of  all  property  of  estate,  real 
and  personal,  during  administration,  and  can 
maintain  an  action  for  recovery  of  possession 
of  all  such  property,  but  statute  does  not  con- 
fer upon  him  power  to  compel  conveyance  of 


property  to  himself.— Janes  vs.  Throckmorton, 
67    CaL   368,    387. 

29*    In  cxocntor,  Imrred  ns  any  other  tmstee. 

—Right  of  possession  resting  in  executor  or 
administrator  is  barred  in  same  way  as  right 
of  possession  in  any  other  trustee. — McLeran 
vs.  Benton,  73  Cal.  329,  844,  2  Am.  St.  Rep. 
814,  14  Pac.  Rep.  879;  Webb  vs.  Winter,  135 
CaL  455,  457,  67  Pac  Rep.  691.  See  Jenkins 
vs.  Jensen,  24  Utah,  108,  123,  66  Pac.  Rep.  773; 
Meeks  vs.  Olpherts,  100  U.  S.  564,  bk.  26  L.  ed. 
786. 

80.  lioot  on  distribution.^ — ^When  heirs,  de- 
visees, and  legatees  are  put  into  possession  of 
their  respective  shares,  tipon  their  srlvlng 
bonds  for  payment  of  their  proportion  of 
debts,  of  course  executor  or  administrator 
ceases  to  be  entitled  to  possession  of  land, 
or  its  rents.— Estate  of  Woodworth,  31  Cal. 
695,    618. 

81.  RIGHT  TO  BSTATB  SOLID  TBST  OF 
RIGHT  OF  ACTIONiT— Sole  test  of  administra- 
tor's right  of  action  is  right  of  estate  to  pos- 
session of  property.  If  right  exists,  then 
right  of  action  exists;  and  it  will  make  no 
difterence  if,  in  order  to  recover  property,  to 
possession  of  which  estate  is  entitled,  it  should 
become  necessary  to  cancel  voidable  deed,  or 
otherwise — according  to  equity  practice — ^to 
dispose  of  an  outstanding  legal  title. — Collins 
vs.  O'Laverty,  136  CaL  81,  86,  68  Pac.  Rep. 
827. 

82.  TITUD  TO  RBAIi  PROFBRTY— Not  de- 
termined by  probate  court. — Actions  may  be 
maintained  by  executor  or  administrator  of  an 
estate  to  recover  possession  of  real  property, 
for  partition  thereof,  or  to  quiet  title  thereto. 
The  probate  court  may  inquire  if  estate  has 
an  Interest  in  or  title  to  real  property,  and  if 
this  question  Is  decided  in  affirmative,  may 
distribute  such  estate;  but  It  has  no  Jurisdic- 
tion to  determine  quality  of  title,  whether  it 
be  good  or  bad,  but  will  leave  parties  to 
pursue  their  remedies  in  proper  form. — Bath 
vs.  Valdez,  70  CaL  850,  360,  11  Pac.  Rep.  724. 


§  1582.  EXECUTORS  AND  ADMINISTRATORS  MAT  SUE  AND  BE  SUED 
FOR  RE00VER7  OF  PROPERTT.  Actions  for  the  recovery  of  any  property, 
real  or  personal,  or  for  the  possession  thereof,  or  to  quiet  title  thereto,  or  to  deter- 
mine any  adverse  claim  thereon,  and  all  actions  founded  upon  contracts,  may  be 
maintained  by  and  against  executors  and  administrators  in  all  cases  in  which 
the  same  might  have  been  maintained  by  or  against  their  respective  testators  or 
iQtestates. 

Hfttoiy:    iJBnaoted   March    11,    1872,   re-enaetment   of    §195    Probate    Act; 
amended  March  26,  1895,  Stats,  and  Amdts.  1895,  p.  80;   hy  Code  CommiBsion,  Aet 
March  8,  1901,  Stats,  and  Amdts.  1900-3^  p.  225,  aet  held  unconstitutional,  see 
'hlstoiy,  §5  ante. 


L    In  General 
1,2.  Applied,  dted,  construed,  referred  to. 
3.  Acts  of  friendship — ^Not  bans  for  claim 

for  services, 
i.  .Advefse  admission  by  claimant  favoring 
administrator,  evidence  to  defeat  claim. 

5.  Ancillary  administratrix  may  recover,  from 

domiciliary,  evidence  of  debt. 

6.  Authority — Limited    by    jurisdiction    of 

court. 


7.  Beneficiary   niay   recover   trust   property 

identified. 

8.  Bill  to  enforce  parol  trust— Maintainable 

against  executors. 

9.  Burden  of  proof  of  non-payment. 

10.  Claimant  of  assets — May  obtain  relief  in 
probate. 
11,12.  Contract — ^For  services  in  foreign  countiy 
basis  for  action  here. 
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13.  Same  —  Giving   right   of   lien   impossible 

without  order  of  court. 

14.  Same — Not  implied  for  services  of  friend- 

ship. 

15.  Domiciliary  administrator — To  deliver  to 

ancillary  on  demand. 

16.  Equitable  title — Cannot  support  ejectment. 

17.  Executor  —  Liable    personaUy    for    assets 

collected  not  of  estate. 
18-20.  Foreign  elecutor  may  sue  personallyi 

21.  Same — But  not  as  executor. 

22.  Heirs  cannot  eject  administrator. 

23.  Judgment — On  promise  of  decedent  nms 

against  estate. 

24.  Same—Against  administrator  payable  from 

funds  of  estate. 

25.  Same — Same — ^When  ezeenton  substituted 

for  decedent. 

26.  Same— Same — Similar  to  an  allowanoe. 

27.  Lease   of    administrator   no   covenant   of 

quiet  enjoyment. 

28.  Mortgagee  may  foreclose  after  presenting 

claim. 

29.  Same — ^But  can  have  no  deficiency  judg- 

ment. 

80.  Patent  to  administrator — ^Entitles  him  to 

sue  for  recovery. 

81.  Petition  for  opening  avenue-— Cannot  be 

signed  by  executors. 

82.  Probate  court  has  no  jurisdiction — Of  son* 

test  over  life  insurance. 
33.  Same^To  foreclose  mortgages. 

84.  Same — To  determine  right  of  possession. 

85.  Property  retained  by  administrator  until 

shown  not  needed. 

86.  Purchaser  under  contract  in  possession-^ 

Not  ousted  by  legatee. 

87.  ' '  Becover^ ' ' — ^Indudes  proceedings  for  con- 

demnation. 

38.  Representative  liable  personally  on  his  own 
promise. 

89.  Bule  of  practice — As  to  copy  of  account- 
Applicable  to  administrator. 
40-42.  Street-assessment   suits— Executor  neces- 
sary party  to. 

48.  Beceipt  of  voluntary  payment — ^In  foreign 
state  is  acquittance. 

44.  Title  by  adverse  possession — Not  aided  by 

imperfect  foreclosure, 

45.  Voluntary  transfer  by  decedent  binds  heirs 

and  administrators. 

n.    Action  for  and  against  Estate. 

46.  Action  —  Against    estate,    only    by    suit 

against  executor  or  administrator. 

47.  Same — Against   executors  of   former  ad- 

ministrator maintainable. 

48.  Same— Any  necessary,  brought  to  recover 

property. 

49.  Same — ^For  services  is  transitory  and  may 

be     maintained    against     adminlBtrator 
here. 

50.  Same — For  recovery  of  any  property  or  to 

quiet  title. 

51.  Same — For   taxes   on   personal   property, 

properly  brought  against   custodian   of 
estate. 

52.  Same — ^In   ejectment  does  not  abate,  if 

cause  survives. 

58.  Same — By  or  against  administrator  ceases, 
when. 

54.  Same — Surviving  decedent  may  be  main- 
tained by  administrator. 


55.  Same  —  Without   joining   heirs    or   bene- 

ficiaries. 

m.    Administrator— Powers  of. 

56.  Administrator — Galmot  pledge  property  of 

estate. 

57.  Stoe— Same— Unless  actual  deficiency  of 

assets. 

58.  Same— Has  interest  in  decedent's  real  es- 

tate. 

59.  Same— Has  only  statutory  power  to  enforce 

trust 

60.  Same— In  aetions  represents  all  interested. 

61.  Same— *May  sue  to  determine  claim  aa- 

vetse  to  estate. 

62.  Same — Of  tax-collector,  no  right  to  county 

collections. 

63.  Same — Bepresents  creditors. 

64^65.  Administratrix— Cannot  sue  herself  as. 
6(3.  Same — Proper   party  to  action  to  quiet 
title. 

IV.    Executors — ^Powers  of. 

67.  May  sue — As  tenant  in  common. 

68.  Same — Co-executor  claiming  adversely. 

69.  Same — ^For   convereion,   after   death  and 

before  letters. 

70.  Same— On  note  and  mortgage. 

71.  Same — To  quiet  title  based  on  right  to 

possession. 

72.  Same— Same — ^Where  defendant  has  pos- 

session   under   repudiated    contract    of 
purchase. 

y.    New  Liability  of  Estate. 

73.  Estate  not  bound — By  contract  of  admin- 

istrator or  executor. 

74.  Same — Same — ^Who  is  personally  liable. 

75.  Same — For  drilling  well  on  estate  not  pay- 

able by  estate. 

76.  Same — ^Representative   has   no   power   to 

create  debt  against  estate. 

77.  Same — Same — Only  under  statute. 
78-80.  Same — For  tort  of  executor  or  adminis- 
trator. 

81.  Same — For  treble  rent  under  §  1174  ante. 

82.  Same— Same— Landlord  presumed  to  know 

death  of  tenant  possible. 

L     IN  GENERAL. 

1.  APPLIBD,  CITBD,  CONSTRUKD,  RE- 
FERRED TO,  etc.— 1.  Code  ■ectioii.— Estate  of 
Pa^e,  57  Cal.  288.  241  (cited);  Swift  vs.  San 
Francisco  a  &  E.  Board,  67  Cal.  667,  570,  8 
Pac.  Rep.  94  (cited);  Bath  vs.  Valdes,  70  CaL 
860.  360,  11  Pac.  Rep.  724  (construed  with 
81681  ante);  Monterey  Co.  vs.  Cushlngr,  83  Cal. 
607.  612,  23  Pac,  Rep.  700  (construed);  Knowles 
vs.  Murphy,  107  Cal.  107.  112,  40  Pac.  Rep.  Ill 
(cited);  Robertson  vs.  Burrell,  110  Cal.  668, 
876,  42  Pac.  Rep.  1086  (construed  with  9 1581 
ante);  Sayward  vs.  Housrhton,  119  Cal.  646, 
650,  61  Pac.  Rep.  868,  62  Id.  44  (cited) ;  Yoakaxn 
vs.  Kinsery,  126  Cal.  30,  32.  68  Pac.  Rep.  324 
(referred  to);  Ryer  vs.  Fletcher  Ryer  Co., 
126  Cal.  482,  484,  68  Pac  Rep.  908  (construed); 
Hibernia  S.  &  L.  Soc  vs.  Churc^iill.  128  Cal. 
633,  635,  61  Pac.  Rep.  278  (cited);  Collins  vs. 
O'Laverty,  136  Cal.  31,  88,  68  Pac.  Rep.  827 
(construed);  Renwick  vs.  Garland,  1  CaL  App. 
237,  238,  82  Pac.  Rep.  89   (cited). 

2.  Same— 2.    Probnte    Act    9  lOS.— Halffht    vs. 

Green,    19   Cal.    113.    118    (cited):   Touchard   vs. 
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Crow,  20  Cal.  160,  1<3  (applied);  Meeks  ▼«. 
Hahn,  20  CaL  020,  621,  628  (applied);  Emerlo 
vs.  Penniman,  26  Cal.  120,  123  (construed); 
Barrett  vs.  Birgre,  60  CaL  665,  668  (construed). 

Am  to  aeMon  asatiwt  executor  and  admlnls* 
tmtor  for  money  had  aad  reoeivedy  see  mono- 
Sraphic«note  62  Am.  St»  Rep.  124. 

As  to  action  asalnst  osEecvtor  and  adnilals* 
trator  for  violation  of  penal  statntes»  see 
monographic  note   62   Am.   St.   Rep.   102. 

As  to  actions  against  esEecators  and  admlnls- 
tratora  upon  contracts  nuide  by  decedents^ 
see  monographic  note  62  Am.  St.  Rep.  120. 

As  to  actions  asalnst  execntors  and  adnUnls-> 
tratora  apon  contracts  made  by  tbcntselves, 
see  monographic  note  60  Am.  St  Rep.  120-124. 

As  to  action  by  administrator  by  reason  of 
frandvlent  eonveyanee,  see  post  88 1689-1691 
and  notes. 

As  to  action  by  belrs  or  administrator  for 
deatL  by  wronsfnl  act,  see  ante  8  877  and  note. 

As  to  action  by  or  asalnst  administrator, 
within  what  time  may  be  bronarhty  see  ante 
88  363,  366  and  notes. 

As  to  actions  for  trespass,  troveTy  or  'waste^ 
see  post  88  1683,  1684  and  notes. 

As  to  actions  not  abating  by  death  of  do* 
cedents,  see  ante  8  386  and  note. 

As  to  adnalnlstrators  not  liable  offl  dally 
upon  contract  made  by  them,  see  monographic 
note  52  Am.  St.  Rep.  121. 

As  to  anthorlty  of  administrator  to  enforce 
contracts  for  sale  of  real  property,  see  mono- 
graphic note  78  Am.  St.  Rep.  178. 

As  to  anthorlty  of  ezecntor  or  administrators 
to  perf onn  execvtory  contracts  of  decedent,  see 
monographic  note  78  Am.  St  Rep.   200. 

As  to  collection  of  debts  by  ezecntcnfs  and 
adnUnlstrators,  see  monognraphlc  note  78  AnL 
'   St  Rep.   190-192. 

As  to  contract  of  CKecators  or  admlnlstra* 
tors  not  binding  on  estate,  see  monosraphlo 
note  78  Am.  St  Rep.  201,  202. 

As  to  dccedent^s  mere  olfer  of  contract  not 
Mndlnir  npon  personal  representatives,  see 
monog-raphlc  note  22  Am.  St  Rep.  816. 

As  to  effect  of  Judgment  affalnst  execntors 
and  administrators,  see  monoffraphlc  note  62 
Am.  St  Rep.  368. 

As  to  effect  of  qnailfylntf  "words  ''as  ex- 
ecntor^  and  ''mm  administrator''  la  contracts, 
pleadings,  and  Jndffments,  see  monoffraphlo 
note  16  Ia  R.  A.  860. 
I  As  to  ejectment  by  ezecntor  «r  administra- 
tor, see  note  18  L.  R.  A.  789. 

As  to  ejectment  by  or  affalnst  administrator, 
tee  post  8 1688  and  note. 

As  to  liability  of  executor,  c«e.,  for  costs, 
tee  ante  8  1609  and  note. 

As  to  liability  of  execntors  and  administra- 
tors on  contracts  of  decedent,  see  monographic 
note   62    Am.   St.   Rep.   126. 

As  to  llflUtatl<m  of  action  by  or  asalnst 
cxecntor  or  administrator,  see  ante  88  868,  865 
and   notes. 

As  to  malntalnlnip  actions  with  heirs  or 
devisees  for  possession  of  real  estate,  see  ante 
81452   and   note. 

As  to  personal  liability  of  execntors  and 
admlnlstratprs  npon  their  contracts,  see  mono- 
graphic note  62  Am.  St.  Rep.  121. 


As  to  proceedlnflrs  where  action  does  not 
abate  by  death,  see  ante  8  886  and  note. 

As  to  right  of  execntors  and  administrators 
to  Impeach  or  defend  for  fraud,  see  mono- 
graphic note  3  Am.  St  Rep.  740-742. 

As  to  rlsht  of  tenant  to  acquire  title  by 
adverse  possession,  see  monographic  note  53 
li.  R.  A.  934. 

As  to  rlKht  to  sue  without  |olnln«  persons 
benefldally  Interested,  see  ante  8  369  and  note. 

As. to  substitution  of  administrator  or  ex- 
eoBtor  In  place  of  deceased  as  party  to  action, 
see  ante  8  386  and  note. 

As  to  suttdency  of  consideration  for  con- 
tract, see  monoffraphlo  note  89  Am.  St  Rep. 
748,   746. 

As  to  sufldent  expression  of  consideration 
of  contract,  see  monoffraphlo  note  60  Am.  St 
Rep.  437-440. 

As  to  snlnir  as  admlnlstHitor,  or  as  executor, 

see  note  16  L.  R.  A.  860. 

As  to  suit  for  equitable  relief  from  Judg- 
ment, see  monographic  note  64  Am.  St  Rep. 
265. 

As  to  unreasonableness  and  tesnfideney  of 
e4»nslderatlon  of  a  contract,  see  monoffraphlo 
note  81  Am.  St  Rep.  664. 

As  to  whether  estate  Is  answerable  for  quiet 
enjoyment  on  covenant,  see  monograph lo  note 
52  Am.  St   Rep.   134. 

As  to  which  contracts  of  executors  and  ad- 
ministrators may  be  specUlcaUy  enforced,  see 
monographic  note  62  Am.  St  Rep.  119. 

S.  ACTS  OF  FRIENDSHIP— Not  basis  of 
dalm  for  servlcesT— Plaintiff  brought  action 
against  executors  for  sum  allesred  to  be  rea- 
sonable value  of  services  rendered  to  deced- 
ent In  her  lifetime  at  her  special  instance 
and  request.  Court  found  that  services  were 
not  rendered  at  instance  and  request  of  de- 
ceased, but  were  performed  by  plaintiff  volun- 
tarily and  firratultously  of  her  own  motion, 
and  were  acts  of  friendship  having  no  pe- 
cuniary value.  Juderment  was  properly  ren- 
dered in  favor  of  defendant —  Dall man  vs. 
Frank,  1  Cal.  App.  541,   646,   82  Pac.  Rep.   564. 

4.  ADTBR8I]  ADMISSION  BY  CLAIMANT 
FAVORING  ADMINISTRATOR,  IS  BVIDENCES 
TO  DEFBAT  CLAIM.— In  action  to  recover  for 
services  rendered  to  defendant's  Intestate,  pro- 
ceding  death  of  intestate,  admission  of  plain- 
tiff against  her  Interest  and  in  contradiction 
of  Important  allegation  of  complaint  upon 
which  Issue  was  Joined,  e.  g.  value  of 
servicei^,  is  clearly  evidence  to  defeat  large 
part  of  asserted  claim.— Stuart  vs.  Lord,  138 
Cal.  672,  676,  72  Pac.  Rep.  142. 

5.  ANCILLARY  ADMINISTRATRIX  MAY 
RBCOTE3R  FROM  DOMICILIARY  BVIDBNCBS 
OF  DEBT.— The  California  ancillary  admin- 
istratrix may  recover  from  domiciliary  ad- 
ministrator appointed  in  the  state  of  Indiana, 
who  Is  temporarily  in  this  Jurisdiction,  with 
evidence  of  a  simple  contract  debt,  which  con- 
tract debt  is  due  and  owing  here,  possession 
of  certificate  of  deposit  in  Consolidated  Na- 
tional Bank  of  San  Diego,  insolvent  which 
receiver  of  said  bank  had  declined  to  admit 
said  domiciliary  administrator  to  prove  as  a 
claim,  and  which  he  had  refused  to  return 
upon    demand.— McCully    vs.    Cooper,    114    Cal. 
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268,  268,  65  Am.  St.  Rep.  66,  71,  46  Pac.  Rep. 
82,  36  li.  R.  A.  492;  Murphy  vs.  Grouse,  186 
Cal.  14,  17,  20.  66  Pac.  Rep.  971. 

e.  AUTHORITY— Limited  by  JnrlsdlctiOB  of 
coart. — ^Authority  of  administrator  or  executor 
does  not  extend  beyond  Jurisdiction  of  state 
or  government  under  which  he  is  invested 
with  his  authority. — McCulIy  vs.  Cooper,  114 
Cal.  268,  263,  65  Am.  St.  Rep.  66,  71.  46  Pac 
Rep.  82,  36  Lu  R.  A.  492. 

7.  BBNEFICIARY  MAY  RBCOVRR  TRUST 
PROPBRTY  IDBNTIFIBD*— If  trust  property 
can  still  be  "earmarked,"  traced,  and  Identi- 
fied, cestui  que  trust  may  maintain  its  action 
a^rainst  administrator  to  enforce  trust,  for  he 
is  seekiner  his  own  property  only, — not  to  en- 
force claim  against  estate  and  property  of 
decedent. — Roach  vs.  Caraffa,  86  Cal.  486,  444, 
26  Pac.  Rep.  22;  Estate  of  Smith,  108  Cal.  116, 
122,  40  Pac.  Rep.  1087;  Elizalde  vs.  EUxalde, 
187  Cal.  634,  642,  66  Pao.  Rep.  869,  70  Id.  869. 

&  BILL  TO  BBTFORCB  PAROL  TRUST— 
Maintainable  asatnst  ezecvtors. — ^An  action  in 
equity  may  be  maintained  affalnst  executors, 
where  decedent  was  sole  devisee  of  Walkerly, 
deceased,  and,  as  such,  received  on  distribu- 
tion entire  estate  left  by  him,  and  court  finds 
that  he  accepted  and  received  estate  subject 
to  parol  trust  to  pay  out  of  said  estate  to 
plaintiff  In  the  cause  the  sum  of  $10,000. — 
Walkerly  vs.  Bacon,  86  CaL  187,  189,  24  Pac. 
Rep.  638. 

•.     BURDBN  OF  PROOF  OF  NON-PA YMBNT 

in  an  action  against  administrator  for  services 
Is  not  on  plaintiff,  but  on  defendant  to  show 
payment. — Stuart  vs.  Lord,  138  Cal.  672,  674,  72 
Pac.  Rep.  142. 

10.  CLAIMANT  OF  ASSETS— May  obtain  re- 
lief In  probate. — If  administrator,  when  he 
commences  action  to  recover  assets,  must  show 
necessity  for  their  recovery,  by  parity  of  rea- 
soning, party  who  seeks  In  action  to  deprive 
him  of  assets,  should  at  least  be  required  to 
show  that  they  would  not  be  needed  for  pur- 
poses of  administration.  And  even  then,  his 
action  would  be  unnecessary,  for  he  could 
obtain  all  relief  to  which  he  is  entitled  by 
petition  to  probate  court. — Murphy  vs.  Clayton, 
114  Cal.  626,  629,  43  Pac.  Rep.  613,  46  Id.  460. 

11.  CONTRACT  —  For  serrfcea  In  forclsn 
conntry,  basis  for  action  bere. — Fact  that  ser- 
vices to  be  performed  under  contract  were  to 
be  or  were  performed  In  foreign  country  does 
not  affect  right  to  maintain  action  In  courts 
of  this  state  against  administrator  appointed 
here.— McCann  vs.  Pennie,  100  Cal.  547,  661,  86 
Pac.  Rep.  158. 

12.  "It  is  contended,  In  support  of  demurrer 
of  defendant  Pennie,  as  administrator  of  es- 
tate of  Blythe,  deceased,  that  in  so  far  as 
complaint  sets  up  cause  of  action  accruing 
after  death  of  Blythe,  that  contract  out  of 
which  it  arose  was  to  be  executed  in  Mexico; 
that  administrator  had  no  control  over  lands 
and  Interests  of  his  intestate  in  Mexico,  and 
could  not  protect  plaintiff  from  wrongful  acts 
of  Mexican  citizen  who  dispossessed  him,  and 
that  he  had  no  authority  to  send  funds  or 
property  Into  Mexico  for  purpose  of  fulfilling 
the  contract.    The  special  grounds  of  demurrer 


assigned  do  not  reach  these  objection.*^ 
complaint,  and,  as  objection  goes  only  w 
part  of  cause  of  action,  viz.  that  occurring 
after  death  of  intestate,  the  demurrer  cannot 
be  sustained  upon  that  ground." — McCann  vs. 
Pennie,  100  Cal.  547,  661,  86  Pac.  Rep.  158.  See 
Fletcher  vs.  American  T.  &  B.  Co.,  Ill  Ga.  300, 
78  Am.  St  Rep.  164,  200,  86  8.  E.  Rep.  767. 

18.  Giving  rlgrbt  of  lien  Impossible  wltboat 
order  of  court. — It  Is  not  within  power  of 
executor,  without  order  of  court,  to  make  con- 
tract which  would  give  plaintiff  right  to  file 
Hens  on  property  of  the  estate. — San  Francisco 
Pav.  Co.  vs.  Fairfield,  184  Cal.  '270,  234,  66  Pac. 
Rep.  265.  See  Fish  vs.  McCarthy,  96  Cal.  484. 
31  Am.  St.  Rep.  237,  31  Pac  Rep.  539;  Chappius 
vs.   Blankman,   128  Cal.   862,   60   Pac.   Rep.   925. 

Consent  or  agreement  of  belrs  cannot  legal- 
ize or  vitalize  the  unauthorized  act  of  the 
executor,  who  alone  could  act  for  the  estate 
as  such. — San  Francisco  Pav.  Co.  vs.  Fairfleld, 
supra. 

14.     Not  ImplleA  for  services  of  frlendsblp. — 

Presumption  of  contract  which  law  Implies, 
upon  proof  that  one  has  rendered  services 
to  another.  In  absence  of  any  showing  of 
circumstances  under  which  they  were  ren- 
dered, ceases  to  exist,  when  It  Is  shown  that 
they  were  merely  such  offices  as  one  friend 
would  perform  for  another  in  time  of  sickness 
or  distress,  either  by  way  of  physical  aid  or 
In  comfort  of  personal  friendship. — Dallman  vs. 
Frank,  1  Cal.  App.  541,  646,  82  Pac.  Rep.  564. 

16.  DOmCILIARY  ADMINISTRATOR  —  To 
deliver  to  ancillary  on  demand. — When,  after 
her  appointment  as  ancillary  administratrix, 
plaintiff  demanded  from  defendant,  domiciliary 
administrator,  possession  of  certificate  of  de- 
posit belonging  to  estate  of  deceased,  it  was 
duty  of  latter  to  have  delivered  up  same,  and 
upon  refusal  to  do  so,  as  against  ancillary 
administratrix,  he  was  wrongful  holder  there- 
of.—McCully  vs.  Cooper,  114  Cal.  258,  263,  55 
Am.  SL  Rep.  66,  71,  46  Pac.  Rep.  82,  85  L.  R.  A. 
492;  Murphy  vs.  Crouse,  186  Cal.  14,  17,  ^0,  66 
Pac.  Rep.   971. 

16.  BQ,UITARLB  TITLB  —  Cannot  support 
ejectment  against  legal  title  of  belrs. — In  ac- 
tion of  ejectment  brought  by  plaintiff  as 
administrator.  It  appearing  that  plaintiff  had 
only  equitable  title,  and  that  legal  title  was 
in  heirs,  administrator  was  not  entitled  to 
maintain  action  to  recover  possession. — Emeric 
vs.  Penniman,  26  Cal.  120,  123. 

17.  BXBCUTOR — ^Liable  personally  for  as- 
sets collected  not  of  estate. — ^Deceased  In  his 
lifetime  secured  policy  of  Insurance  upon  his 
life  payable  to  "Catherine,  wife  of  Solomon 
Heydenfeldt,  .or  any  wife  that  may  survive 
him,  and  the  minor  children  living  at  time  of 
his  death."  Defendants  were  executors,  and 
collected  said  policy,  and  action  was  brought 
to  recover  same  from  such  executors.  Fund 
was  not  part  of  assets  of  estate  of  deceased, 
and  executors  had  no  right  to  collect  same, 
and  if  liable  at  all,  they  are  liable  personally, 
as  they  were  sued,  and  not  as  executors.— 
Heydenfeldt  vs.  Jacobs,  107  Cal.  878,  876,  40 
Pac.  Rep.  492.  See  Schllcker  vs.  Hemenway. 
110  Cal.  679,  62  Am.  St.  Hep.  116;  180,  42  Pac-. 
Rep.  1063. 
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18.  FOREIGN  EXECUTOR  MAT  SUE  PER- 
SONALLY.—A  foreign  executor  may  maintain 
actroQ  to  recover  assets  of  estate  in  this  state 
personally,  and  need  not  allege  his  repre- 
sentative capacity.— Lewis  vs.  Adams,  70  Gal. 
403.  411.  59  Am.  Rep.  423,  11  Pac.  Rep.  833; 
Walker  vs.  McCusker,  71  Cal.  594,  598,  12 
Pac.  Rep.  723.  See  Humphreys  vs.  Hopkins,  81 
Cal.  559,  565,  15  Am.  St.  Rep.  79,  80,  22  Pac, 
Rep.  892,  6  L.  R.  A.  792;  McCully  vs.  Cooper, 
114  Cal.  258,  261,  55  Am.  St.  Rep.  66,  69,  46 
Pac.  Rep.  82.  35  L.  R.  A.  492;  Tillman  vs. 
Thornton,  107  Mo.  600,  17  a  W.  Rep.  979; 
Robertson  vs.  Staed,  135  Mo.  142,  58  Am.  St. 
Rep.  569,  578,  86  S.  W.  Rep.  610;  Estate  of 
Shlnn.  166  Pa.  St  121,  45  Am.  St  Rep.  666,  678, 
30   Atl.   Rep.    1026.   1030. 

19.  An  administrator  who  has,  within  juris- 
diction of  his  appointment,  obtained  judgment 
against  debtor  of  foreign  state,  or  has  re- 
duced personal  property  of  estate  to  posses- 
sion, so  as  to  acquire  legal  title  thereto,  and 
it  is  wrongfully  taken  from  him  and  carried 
to  a  foreign  state,  may  In  such  foreign  state 
maintain  action,  not  officially,  but  in  his  indi- 
vidual capacity,  upon  such  judgment,  or  to 
recover  such  personal  property  so  wrongfully 
taken  from  him.— McCully  vs.  Cooper,  114  Cal. 
258,  261,  56  Am.  St  Rep.  66,  71,  46  Pac.  Rep; 
82,  35  Lu   R.  A.   492. 

20.  A  foreign  executrix  may  maintain  ac- 
tion in  this  state  In  her  own  name  upon  a 
Judgment  recovered  by  her  as  such  executrix 
in  a  foreign  state.— Lewis  vs.  Adams,  70  Cal. 
403,  411,  69  Am.  Rep.  423.  11  Pac.  Rep.  833; 
Fox  vs.  Tay,  89  Cal.  339,  860,  23  Am.  St  Rep. 
480,  24  Pac.  Rep.   855,  26  Id.  897. 

21.  But  mot  am  executor. — ^An  executor  can- 
not as  such  prosecute  action  in  foreign  Juris- 
diction on  cause  of  action  accruing  to  his 
testator.— Lewis  vs.  Adams,  70  Cal.  403.  411, 
69  Am.  Rep.  423,  11  Pac.  Rep.  888;  Fox  vs. 
Tay.  89  Cal.  389.  350.  28  Am.  St  Rep.  480,  24 
Pac.    Rep.    855.   26   Id.    897. 

22.  HEIRS  CANNOT  EJECT  ADBflNISTRA- 
TOR« — Where  plaintiffs  were  owners  and  en- 
titled to  possession  of  undivided  one  half  of 
land,  which  descended  to  them  from  their 
father,  and  were  also  heirs  to  undivided  two 
thirds  of  their  mother's  half,  to  which  they 
would  be  entitled  on  final  distribution,  if  no 
part  thereof  be  necessary  to  pay  debts,  pend- 
ing administration  of  estate  to  their  mother, 
defendant,  as  administrator,  was  entitled  to 
possession  of  undivided  half  which  came  from 
mother,  and  cannot  be  ejected  by  heirs. — 
Burgel  vs.  Prisser.  89  CaL  70,  72,  26  Pac.  Rep. 

787. 

28.  XUDGMBNT  — Ob  promise  of  decedent 
runs  against  estate. — ^In  action  against  ad- 
ministrators and  executors,  founded  upon 
promises  made  by  testator  or  intestate  dur- 
ing his  life,  defendant  must  be  sued  in  his 
representative  capacity;  he  may  plead  plene 
admlnlstravlt  and  judgment  will  be  not 
against  him  personally,  but  de  bonis  testatorls. 
— Melone  vs.  Davis,  67  CaL  279.  281,  7  Pac.  Rep. 
70S. 

24.  Against  administrator,  payable  from 
funds  of  estate.-— Any  judgment  recovered 
against    executor   must   be   made   payable   de 


bonis  testatorls. — Bank  of  Stockton  vs.  How- 
land.  42  Cal.  129,  132;  Bostwick  vs.  McEvoy.  62 
Cal.    496.    602. 

26.  Same — When  exeeutors  substituted  for 
decedent. — Where  defendant  dies  during  pend- 
ency of  action,  and  executors  are  substituted 
as  defendants,  personal  Judgment  against  ex- 
ecutors is  erroneous;  It  should  be  against  them 
as  executors,  defendants  iji  the  action,  and 
Judgment  should  be  made  payable  in  due 
course  of  administration. — ^Atherton  vs.  Fowler, 
46  Cal.  323,  326;  Kelly  vs.  Bandlni.  50  Cal.  530, 
532;  Drake  vs.  Foster,  52  Cal.  226,  227;  Law- 
rence vs.  Doolan.  68  Cal.  809.  815,  5  Pac.  Rep. 
484,  9  Id.  159. 

96.  Same — Similar  to  an  allowance. — Under 
our  system,  Judgment  against  an  administrator 
is  but  little  if  any  better  than  allowance  by 
administrator  with  approval  of  probate  Judge. 
It  fixes  recognized  claim  on  estate;  that  is. 
It  furnishes  voucher  which  protects  adminis- 
trator In  its  payment,  but  it  gives  no  priority 
and  carries  with  it  no~  means  of  security  or 
coercive  payment  by  execution. — ^Wllls  vs.  Rob- 
inson, 18  Cal.  134,  144;  Moore  vs.  Hildebrandt, 
14  Texas  312,  65  Am.  Dec.  118,  121,  123. 

27.  LEASE  OF  ADMINISTRATOR  NO  COV- 
ENANT OF  <IUIET  ENJOYMENT.— Lease  is  but 

an  estate  for  years,  carved  out  of  and  de- 
pendent upon  sufficiency  of  title  of  larger 
estate  of  deceased.  In  this  respect  there  is 
no  distinction  between  lease  by  administrator 
and  lease  by  gruardlan,  and  It  is  universally 
held  that  guardian's  lease  does  not  imply  any 
covenant  of  quiet  enjoyment,  and  lessee  cannot 
recover  back  any  part  of  rent  paid  under 
lease.— Miller  vs.  Gray,  186  Cal.  261,  264.  68 
Pac   Rep.   770. 

28.  MORTGAGEE  MAT  FORECLOSE  AF- 
TER PRESENTING  CLAIM.— Creditor  of  estate 
of  deceased  person  whose  debt  is  secured  by 
mortgage  may,  after  having  duly  presented 
It  to  executor  or  administrator  and  probate 
Judge,  whether  it  be  allowed  or  rejected,  pro- 
ceed at  once  to  foreclose  his  mortgage  In 
proper  court  of  original  equitable  Jurisdic- 
tion.—Willis  vs.  Farley,  24  Cal.  491.  500;  Brown 
vs.  Orr,  29  Cal.  120,  122;  Slchel  vs.  Carrillo,  42 
Cal.  493,  505;  Harp  vs.  Calahan,  46  Cal.  222,  223; 
Hlbernia  S.  &  L.  Soc.  vs.  Hayes.  56  Cal.  297, 
299.  806.  See  Verdier  vs.  Bigne,  16  Greg.  208, 
210,    19    Pao.    Rep.    64. 

See  monographic  notes  66  AnL  Deo.  124;  78 
Am.  Dec.  660. 

29.  Bat  can  have  no  deficiency  Judgment. — 
Where  a  debt  of  deceased  is  evidenced  by 
promissory  note  and  mortgage,  and  complaint 
to  foreclose  alleged  presentation  and  allow- 
ance of  olaim  against  estate,  such  presenta- 
tion and  allowance  were  necessary  to  secure 
payment  of  debt  out  of  general  estate,  if 
that  were  desired,  and  perhaps  also  to  pre- 
vent debt  from  being  barred  by  statute,  and 
thus  to  uphold  mortgage;  but  where  no  Judg- 
ment is  asked  against  estate,  dither  for  debt 
or  any  part  of  it.  and  sole  object  is  to  reach 
property  mortgaged  and  subject  it  to  sale, 
and  have  proceeds  applied  to  payment  of  debt, 
it  is  suit  in  nature  of  proceeding  In  rem  and 
may  be  maintained.— Fallon  vs.  Butler,  21  Cal. 
24,    32;    Pechand   vs.    Rinquet,    21    Cal.    76,    77; 
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Willis  vs.  Farley.  24  Cal.  491,  498;  Estate  of 
Orr.  29  Cal.  101,  104;  Brown  vs.  On,  29  CaL 
120,    122. 

80.  PATENT  TO  ADMINISTRATOR  •— Bn- 
tltlen  bim  to  ane  for  recoveir* — By  patent 
issued  to  administrator  of  estate  le^al  title 
is  vested  in  him  and  entitles  him  to  brlnsr 
action  for  recovery  of  property. — Burllngr  vs. 
Thompkins,  77  Cal.  %57,  262,  19  Pac.  Rep.  429; 
Dreyfus  vs.  Badgr^r*  108  Cal.  58,  68,  64,  41 
Pac.  Rep.  279. 

ai.  PETITION  FOR  OPENING  AVENUE— 
Cttnnot  be  slcnod  by  ezecatoimi — Executors,  ad- 
ministrators, and  agents,  to  whom  as  such  no 
frontage  Is  assessed  on  assessment- roll,  are 
not  owners  within  meaning;  and  intent  of 
statute  of  April  1,  1872,  who  were  authorized 
to  petition  for  opening  of  an  avenue.  They 
have  no  power  to  charge  or  encumber  or  sell 
and  convey  real  property  of  estate  unless 
authorized  by  law  under  which  they  are  act- 
ing. The  signatures  of  executors  and  admin- 
istrators and  agents  to  petition  are,  therefore. 
Ineffectual  as  signatures  for  frontage  for 
which  they  sign. — Mulligan  vs.  Smith,  59  CaL 
2(36,  225;  Kahn  vs.  l^oard  of  Supervisors,  79 
Cal.  388,  898,  21  Pac.  Rep.  849. 

83.  PRORATE  COURT  HAS  NO  JURISDIC- 
TION— Of  contest  over  life  Insnraacei^ — Contest 
for  proceeds  of  policy  of  life  insurance  between 
heirs  of  deceased  and  executors,  where  policy 
was  payable  to  wife  of  deceased  named  in 
said  policy,  and  minor  children  living  at  time 
of  his  death,  cannot  be  inaugurated  in  probate 
court. — Heydenfeldt  vs.  Jacobs,  107  Cal.  873, 
378,  40  Pac.  Rep.  492;  Hearst  vs.  Hart,  128 
Cal.  327,  328,  60  Pac  Rep.  846. 

33.  To  foreeloso  mortgas«s« — ^Probate  court 
does  not  possess  power  to  afford  relief  to 
mortgagees  to  which  they  may  be  entitled,  in 
tribunals  created  for  their  use  by  constitu- 
tion, and  as  mortgage  creditor  has  right  to 
foreclose  his  mortgage  upon  condition  broken, 
he  can  invoke  aid  of  court  competent  to  afford 
adequate  relief. — ^Willis  vs.  Farley,  24  Cal. 
491,  500;  Estate  of  Orr,  29  CaL  101,  104;  Harp 
vs.  Calahan,  46  Cal.  222,  233,  78  Am.  Deo.  560, 
81  Am.  Dec.  146. 


84.     To     determine     right     of     pomoMil 

There  is  nothing  in  this  code  relating  to  ad- 
ministration of  estates  of  deceased  persons 
which  provides  for  exercise  of  jurisdiction 
to  determine  right  of  possession  as  between 
executor  and  heirs  or  other  persons  of  real 
estate  claimed  by  executor  to  belong  to  estate, 
nor  to  enforce  alleged  trust  In  real  estate. 
Such  trusts  are  within  well-recognized  juris- 
diction of  superior  courts  as  courts  of  equity, 
and  they  alone  have  Jurisdiction  to  declare  and 
enforce  such  trusts. — ^Haverstlck  vs.  Trudel,  61 
Cal.  431,  434;  Augulsola  vs.  Amaz,  61  Cal.  485, 
438;  Estate  of  Davis,  186  Cal.  590,  698,  69 
Pac.  Rep.  412;  Estate  of  Vanoe,  141  Cal.  684, 
627,  75  Pac.  Rep.  328.  See  Deck  vs.  Gerke,  12 
Cal.  433,  78  Am.  Dec.  655,  560. 

3S.     PROPERTY   RETAINED   RT   ADMINIS- 
TRATOR    UNTIL     SHOWN     NOT     NEEDED.— 

When  administrator  has  property  in  his  hands 
which  was  in  possession  of  Intestate  at  time 
of  his  death,  and  which  has  regularly  devolved 
upon    him, — ^property    which,    if    necessary,    Is 


applicable  to  purposes  of  administration, — It 
is  his  duty  to  retain  possession  until  It  ap- 
pears that  it  will  not  be  needed  to  pay  debts. 
Burden  of  proof  and  of  allegation  on  question 
of  necessity  rests,  and  properly  rests,  on 
party  commencing  action  (dls.  op.  Beatty, 
C.  J.).— Murphy  vs.  Clayton,  114  CaL  526,  529, 
43  Pac.  Rep.  618,  46  Id.  4e0. 

Se.     PURCHASER    UNDER    OOBfTRACT    IN 
POSSESSION— Not  ouster  by  legatee.— Party  in 

possession  of  land*  under  contract  of  sale  with 
executrix  of  deceased,  who  was  also  residuary 
legatee,  which  contract  of  purchase  was  car- 
ried out  by  defendcuit,  though  executrix  was 
not  empowered  by  court  to  sell  the  land,  in 
action  by  executrix  against  defendant  for  pos- 
session, must  be  regarded  in  equity  as  real 
owner  of  the  land,  estate  having  been  fully 
settled  save  the  entry  of  decree,  which  it  was 
duty  of  executrix  to  apply  for  and  of  court  to 
enter.  Power  of  executrix,  sole  beneficial 
owner  of  land,  to  maintain  suit  agralnst  one 
holding  under  her  personally,  must  be  regarded 
as  terminated. — ^Moffltt  vs.  Rosencrans,  186  CaL 
416,  418.  69  Pac  Rep.  87. 

87.  ^OlECO  VERT"  —  Ittclndes  prooeedlngs 
for  eoBdeaanatioii.  —  The  word  "recovery,"  as 
used  in  this  section,  does  not  imply  that 
plaintiff  had  at  some  previous  time  owned  or 
been  in  possession  of  property.  It  Is  usual  to 
speak  of  action  for  "recovery"  of  money  un- 
der contract  when,  as  matter  of  course,  plain- 
tiff was  never  in  possession  of  money.  Taking 
the  word  in  this  sense,  proceedlngrs  for  con- 
demnation of  land  fall  within  provisions  of 
the  section,  and  the  money  awarded  as  com- 
pensation is  to  be  paid  to  defendant  in  pro- 
ceeding.— ^Monterey  Co.  vs.  Cushtng,  88  Cal.  507, 
512,  28  Pac.  Rep.  700. 

a&  REPRESENTATIVE  lilABLE  FERSON- 
ALIiT  ON  HIS  OWN  PROMISE.— When  admin- 
istrator or  executor  is  sued  upon  his  own 
promise  or  obligation,  made  or  incurred  after 
death  of  testator  or  intestate,  it  is  not  neces- 
sary to  name  defendant  as  executor  or  ad- 
ministrator, though  it  has  been  held  It  may 
be  done  f>y  way  of  description,  but  he  may 
be  proceeded  against  individually  and  Judg- 
ment de  bonis  propriis  had. — Melons  vs.  Davis, 
67  CaL  279,  282,  7  Pac.  Rep.  703. 

SfK  RULE  OF  PRACTICE  AS  TO  COPT  OF 
ACCOUNT— Applicable  to  administrator.— If  de- 
fendant, an  administrator  of  deceased,  is  not 
satisfied  with  general  allegation  of  complaint 
of  indebtedness,  code  expressly  provides  rem- 
edy. He  may  within  five  days  demand  a  copy 
of  plalntifTs  account.  If  he  fails  to  avail 
himself  of  right  thus  given  him,  he  cannot 
be  heard  to  say '  that  complaint  is  insufficient 
on  grounds  of  uncertainty  in  that  respect. 
There  is  no  reason  why  administrator  should 
not  be  bound  by  this  rule  of  practice. — ^Wise  vs. 
Hogan,  77  CaL  184,  186.  19  Pac.  Rep.  278. 

40.  STRET-ASStiSSSMBNT  SUITS  —  Bzeeo* 
tor  necessarr  party  to. — It  may  be  that  under 
provisions  thirteen  and  seventeen  of  act  of 
April  1,  1872  (Stats.  1871-2  p.  818),  executors 
or  persons  other  than  heirs  and  devisees  are 
proper  parties  to  the  action,  and  that  their 
rights  cannot  be  foreclosed  unless  they  are 
made  defendants.     But  it  is  sufllcient  to  say. 
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where  defendant  Is  owner  in  fee,  that  he  1b 
only  necessary  party,  and  that  plaintiff  Is  en- 
titled under  this  act  to  decree  of  foreclosure, 
whatever  may  be  rlgrhts  of  other  parties  In- 
terested who  are  not  joined  as  defendants.— 
Phelan  vs.  Dunne,  72  Cal.  229,  280,  18  Pac. 
Rep.  662;  Fllnn  vs.  Oouley,  189  Cal.  628,  624, 
78  Pac.  Rep.  542. 

41.  It  Is  true  the  resolution  of  Intention  to 
Improve  street  in  front  of  propeijty  described 
in  complaint  was  passed  by  board  of  super- 
visors, and  contract  for  the  work  let  to  plain- 
tiff prior  to  death  of  said  James  Dunne,  but 
assessment  was  not  made  until  lifter  his  death, 
and  it  was  admitted  in  answer  that  defendant 
is  owner  of  the  property,  the  same  having  been 
devised  to  him  by  his  father,  said  James 
Dunne.  A.  J.  and  T.  D.  Donnelly  were  named 
in  will  as  executors  and  duly  qualified  as 
such,  and  ever  since  have  been  and  are  now 
in  possession  of  lands  affected  by  street- 
assessment  lien. — Phelan  vs.  Dunne,  78  Cal. 
229,  280,  18  Pac.  Rep.  662;  Fllnn  vs.  Oouley, 
189  Cat  628,  624,  78  Pac  R^p.  542. 

42.  According  to  S  17  of  the  act  of  April  1, 
1872  (Stats.  1871-2  p.  818),  the  person  owning: 
fee  or  in  possession  of  premises,  or  exerdsinfir 
acts  of  ownership  for  himself,  or  as  adminis- 
trator or  guardian  or  person  In  whom  lesral 
title  appears  by  recorded  deed  to  be,  shall 
be  deemed  the  owner.  For  purposes  of  the 
act  it  was  therefore  competent  that  action  to 
collect  street  assessment  should  have  been 
brought  agralnst  executrix  (equivalent  for  this 
purpose  to  administrator),  even  though  heirs 
of  deceased  be  in  fact  the  owners. — ^Parker  vs. 
Bernal,  66  Cal.  118,  114,  4  Pac  Rep.  1090. 

48.  RECBIPT  OF  TOLITIVTARY  PATMBNT 
—In  foreign  state  la  acqntttauce. — ^Where  there 
are  no  debts  owin^  by  estate  In  jurisdiction 
where  foreiern  debtor  resides,  and  no  ancil- 
lary administration  has  been  granted  there, 
principal  administrator  may,  in  suoh  forelffn 
state,  receive  voluntary  payment  from  debtor, 
which  will  be  ffood  acquittance  to  him,  even 
if  ancillary  administrator  should  be  subse- 
quently appointed. — McCuUy  vs.  Cooper,  114 
Cal.  258,  261,  65  Am.  St  Rep.  66,  71,  46  Pac 
Rep.   82.   85  Lu  R.  A.   492. 

44.  TITIiES  BT  ADTBR8B  POSSBSSION— lf«t 
aided  by  Impeirfeet  foveclosnre. — ^In  action 
brought  by  plaintiff  as  administrator  to  recover 
possession  of  certain  lands,  where  it  appeared 
by  will  of  one  Church,  deceased,  that  his 
widow  was  made  executrix  with  rigrht  to  dis- 
pose of  estate  for  support  of  hemelf  and  chil- 
dren, which,  in  her  individual  capacity,  ahe 
mortffaered  as  security  for  loan,  and  upon  fore- 
closure proceedings,  it  was  purchased  by  de- 
fendant, who  took  possession  thereunder  and 
exercised  complete  ownership  for  aix  years 
prior  to  commencement  of  this  action,  de- 
fendant thereby  acquired  title  to  premises  by 
adverse  possession,  and  what  legral  Interest 
was  acquired  by  foreclosure  sale  and  deed  was 
immaterial.— Webb  vs.  Winter,  185  CaL  455,  457, 
67  Pac.  Rep.  691. 

4B.  "VOIAJKTAMY  TRANSFBR  BY  DBOBD- 
fiNT  Vnt  1MB  H1DIIK9  AND  ADHINISTILATORS. 
—Where  It  Is  evident  that  for  adequate, 
sufficient,    valuable    consideration,    whleh    has 


never  been  returned  or  offered  to  be  returned 
to  John  Partridgre,  Louis,  with  a  full  knowl- 
edge of  the  facts  and  circumstances  of  John's 
claim  to  the  bonds,  and  actlngr  under  the  advice 
of    able    attorneys,    voluntarily    entered    into 
agreement  whereby  he.  in  effect,  transferred  to 
John  all   his    (Iiouls's)    interest  in   the  bonds, 
and  acknowledged  John  as  the  owner  thereof,  [ 
the  administrator  and  heirs  of  Louis  are  bound  I 
by  his  acts.— -Jones  vs.  Tallant,  90  Cal.  886,  389,  ' 
87  Pac  Rep.  806.  | 

IL     ACTION    FOR    AND    AGAINST    ESTATE. 

46.  AOTIOBT— Asaiiist  estate,  only  by  suit 
mmwdnmt  ezeeator  or  administrator. — ^An  admin- 
istrator, like  trustee  of  express  trust,  can 
sue  or  be  sued  without  joining  his  beneficiary. 
The  only  way  in  which  an  action  can  be 
brought  against  an  estate  is  to  sue  adminis- 
trator or  executor  in  his  representative  capac- 
ity. Rule  is  that  he  cannot  be  sued  in  same 
action  de  bonis  propriis  and  de  bonis  testa- 
torls  or  Intestatoris. — Sterrett  vs.  Barker,  119 
Cal.  492,  494,  51  Pac.  Rep.  695. 

47«  Agslnst  exeeatora  of  former  administra- 
tor maintainable. — Action  by  administrator  of 
estate,  against  executors  of  will  of  former 
administrator  of  same  estate,  to  recover 
moneys  received  from  insurance  company  on 
policy  of  Insurance  upon  life  of  Intestate,  and 
never  accounted  for  to  estate,  may  be  main- 
tained.— Curran  vs.  Kennedy,  89  Cal.  98,  99,  26 
Pac.  Rep.  641. 

48.  Any  neceesary,  bronght  to  reeover 
property. — Executor  or  administrator  may 
maintain  an  action  necessary  either  to  pro-  I 
tect  possession  or  to  reduce  into  possession  I 
property  of  estate  held  by  others.  In  applica- 
tion of  this  rule  the  difference  between  legal 
and  equitable  estates  is  of  no  practical  im- 
portance. They  are  both  estates  originating 
by  law,  and  held  under  law,  and  in  that  sense 
are  legal  estates.  There  is  therefore  no  rea- 
son for  any  distinction  between  legal  actions 
brought  on  the  title  and  equitable  actions 
brought  to  recover  property  of  which  legal 
title,  as  well  as  possession,  is  In  another.^ 
Collins  va.  O'Laverty,  136  Cal.  81,  85,  68  Pac 
Rep.  327. 

49.  FOR  SBRTICESfl  IS  TRANSITORY  A7VD 
MAY  BB  MAINTAINBD  AGAINST  ADMIIVIS- 
TRATOR  HERE. — ^Action  for  services  per-* 
formed  or  to  be  performed  under  contract  made 
with  deceased  la  transitory  in  its  nature  and 
might  have  been  maintained  against  decedent 
had  he  lived,  in  any  jurisdiction  in  which  he 
might  have  been  served  with  process;  and 
hence  his  administrator  was  properly  sued 
here  without  reference  to  where  contract  was 
made  or  was  to  be  performed. — ^McCann  vs. 
Pennie,  100  Cal.  547,  552,  85  Pac.  Rep.  158. 

00.  For  recovery  of  nny  property  or  to  qniet 
title.— This  statute  gives  administrator  right 
to  maintain  actions  for  recovery  of  any  prop- 
erty, real  or  personal,  or  for  possession  there- 
of, or  to  quiet  title  thereto,  or  to  determine 
any  adverse  claim  thereto.— Ryor  vs.  Fletcher 
Ryer  Co.,  126  Cal.  482,  484,  58  Pac.  Rep.  908; 
CoUlmi  ▼■.  ClATerty,  186  GaL  81,  85,  68  Pac 
Rep.  827. 
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51.  Fov  taxes  on  peraonal  property,  properly 
brouffht  asaiiuit  cantodlan  of  estate. — In  action 
to  recover  amount  of  certain  taxes  on  personal 
property  of  estate  of  deceased  objection  that 
action  should  have  been  brought  against  Cook, 
as  special  administrator  and  not  as  executor, 
is  untenable.  The  cause  of  action  Is  for  taxes 
due  from  estate  of  decedent  and  is  properly 
brought  against  custodian  of  that  estate.  No 
order  nor  decree  for  distribution  of  property 
can  be  made  until  they  have  been  paid.  The 
liability  of  administrator,  therefore,  is  official 
and  not  personal,  and  upon  his  resignation  or 
discharge  such  liability  is  assumed  by  his  suc- 
cessor in  same  manner  as  any  other  obligation 
of  estate. — San  Francisco  vs.  Pennie,  93  Cal. 
466,  475.  29  Pac.  Rep.  66. 

62.  In  ejectment,  does  not  abate,  if  eause 
survives. — This  section  authorized  action  for  re- 
covery of  real  property,  or  for  possession 
thereof,  to  be  maintained  against  executors  or 
administrators  in  all  cases  In  which  same 
might  have  been  maintained  against  their  re- 
spective testators  or  intestates.  In  this  state, 
therefore,  cause  of  action  which  may  be  en- 
forced by  action  which  is  commonly  called 
ejectment  survives.  An  action  does  not  abate 
"if  the  cause  of  action  survive  or  continue."— 
Barrett  vs.  Birge,  50  Cal.  655,  668. 

B8.  By  or  against  administrator  eeases, 
vrhen. — Admitting  that  administrator  may  sue 
in  his  individual  name  to  recover  property  be- 
longing to  estate,  yet  when,  at  time  his  suit 
is  brought,  plalntifC  has  ceased  to  be  adminis- 
trator of  estate,  he  cannot  be  sued  as  adminis- 
trator and  no  cause  of  action  exists  in  him.— 
Afflerbach  vs.  McGovern,  79  Cal.  268,  272,  21 
Pac.  Rep.  837;  Estate  of  Noah,  88  CaL  468,  471, 
,  26  Pac.  Rep.  361. 

54.  Snrvivlnir  deeedent  may  be  maintained 
by  administrator. — Where  action  could  have 
been  maintained  by  administrator's  Intestate 
in  his  lifetime,  It  follows,  not  only  under  de- 
cisions, but  by  express  provisions  of  this  sec- 
tion, that  it  can  now  be  maintained  by  his 
adminlstrator.-7-Collins  vs.  O'Laverty,  186  Cal. 
31,  35,  68  Pac.  Rep.  827. 

65.     IVitbout  Joining:  heirs  or  beneHelarles* — 

Sections  369,  1581  and  above  section  of  this 
code  broadly  define  the  powers  of  administra- 
tors In  matters  of  litigation.  They  may  sue 
.  without  Joining  heirs  or  beneficiaries. — ^Robert- 
son vs.  Burrell,  110  Cal.  568,  676.  42  Pao.  1086. 

III.     ADMINISTRATOR— POWERS  OF. 

60.  ADMINISTRATOR — Cannot  pledge  prop- 
erty of  estate. — ^Pending  administration.  Parks, 
administrator,  borrowed  moneys  of  defendant, 
giving  as  security  a  certain  certificate  of 
stock.  Plaintiff  borrowed  this  money  as  he 
represented  to  defendant,  for  purpose  of  pay- 
ing debts  resting  against  estate  of  deceased, 
and  subsequently,  after  demand  made,  brought 
present  action  to  recover  from  defendant  pos- 
session of  this  certificate  of  stock.  Judgment 
in  his  favor  must  be  aArmed.  Executor  had 
no  authority  to  pledge  certificate  of  stock  to 
defendant.  It  was  property  of  estate,  and  he 
could  no  more  pledge  it  to  defendant  than  he 
could  have  sold  it  to  him. — ^Parks  ▼■.  Mocken- 
haupt,  138  CaL  424,  486,  68  Pac  Rep.  876. 


67.  Same — Unless  aetval  deliclency  of  assets. 

— Law  does  not  encourage  useless  litigation, 
and,  therefore,  does  not  authorize  administra- 
tor to  commence  action  for  which  there  Is  no 
apparent  necessity.  He  cannot  sue  to  recover 
assets  of  estate,  unless  it  appears  that  there  is 
an  actual  deficiency  of  assets  (dls.  op.  Beatty, 
C.  J.).— Murphy  vs.  Clayton,  114  Cal.  526,  529, 
43  Pac.  Rep.  618,  46  Id.  460. 

68.  Has  interest  in  decedmt's  real  estate. — 

Administrator  has  Interest  in  decedent's  real 
estate,  within  meaning  of  8  1462  ante  of  this 
code,  and,  if  another  is  asserting  claim  ad- 
versely to  such  interest,  he  may  maintain 
action.— Pennie  vs.  Hildreth,  81  Cal.  127,  180, 
22  Pac.  Rep.  898. 

60.  Has  only  statutory  power  to  enforce 
trust. — Administrator  has  no  power,  except 
such  as  is  expressly  conferred  by  statute, 
and  statute  nowhere  confers  upon  him 
power  to  bring  suit  to  enforce  trust  and  com- 
pel conveyance  of  land  to  himself. — Janes  vs. 
Throckmorton,  67  Cal.  368,  387;  Field  vs. 
Andrada,  106  Cal.  107,  108,  89  Pac.  Rep.  323; 
Sayward  vs.  Houghton,  119  CaL  545,  550,  51 
Pac.  Rep.  853,  52  Id.  44. 

Distinvnisbed  in:  Collins  vs.  O'Laverty,  136 
Cal.  31,  38,  68  Pac.  Rep.  327,  as  decided  before 
amendment  1896  of  this  section. 

60.  In    actions    represents    all    interested. — 

Administrator,  appearing  in  action  Involving 
interests  of  estate,  represents  not  only  heirs 
and  creditors  of  deceased,  but  also  title  which 
deceased  had  at  time  of  his  death. — Cunning- 
ham vs.  Ashley,  45  Cal.  485,  493;  McLeran  vs. 
Benton,  78  Cal.  829,  882,  2  Am.  St  Rep.  821, 
14  Pac.  Rep.  879;  Spotts  vs.  Hanley,  85  Cal. 
155,  167,  24  Pac  Rep.  738;  Dennis  vs.  Bint,  122 
Cal.  39,  44,  68  Am.  St.  Rep.  17,  22,  64  Pac.  Rep. 
378.  See  Jenkins  vs.  Jensen,  24  Utah  108,  123, 
66  Pac.  Rep.  773. 

61.  May  sue  to  determine  daint  adverse  to 
estate. — ^In  action  brought  by  administrator 
with  will  annexed  to  determine  interest  which 
defendants  claim  adversely  to  certain  real 
property,  objection  that  suit  is  improperly 
brought  in  name  of  administrator  Is  untenable. 
By  law  of  this  state  all  property  of  deceased — 
real  and  personal— remains  in  possession  of 
administrator  until  administration  of  estate  is 
had,  or  decree  of  distribution  Is  made  by  pro- 
bate court — Curtis  vs.  Sutter,  15  Cal.  260,  264; 
Teschemacher  vs.  Thompson,  18  Cal.  11,  20; 
Pennie  vs.  Hildreth,  81  Cal.  127,  130,  22  Pac. 
Rep.   398. 

82.  Of  taz-eoUeetory  no  risht  to  county  col- 
lections« — In  action  in  equity,  brought  against 
administrator  of  one  who  was  sheriff  and  ex 
officio  tax-collector  in  Nevada  County,  Judg- 
ment that  he  be  required  to  pay  money  into 
hands  of  county  treasurer,  he  being  proper 
custodian  of  public  money,  was  properly  ren- 
dered in  behalf  of  plaintiff.  Defendant  was 
wrongfully  in  possession  of  specific  fund, 
which  constitutes  no  part  of  estate  of  Intes- 
tate, and  defendant's  appointment  as  adminis- 
trator conferred  upon  him  no  authority  to  take 
or  retain  the  fund.  He  occupies  position  of  one 
who  takes  possession  without  authority  of 
property  belonging  to  another,  and  may  be 
treated  as  a  testator  de  son  tort — People  vs. 
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Houshtalixiff,  7  CaL  848,  852;  Gunter  vs.  Janes, 
9  Cal.  643,  858;  Hardy  vs.  Hunt,  11  Cal.  343,  S50, 
70  Am.  Dec.  787,  790;  Lathrop  vs.  Bampton,  81 
Cal.  17,  23. 

6S.  Represents'  ereditora. — If  administrator 
is  not  one  upon  whom  estate  of  vendor  de- 
volves in  trust  for  others,  within  meaning  of 
8  3440  of  Civil  Code,  still  he  represents  credi- 
tors, exactly  same  as  sheriff  does,  who  seizes 
goods  of  fraudulent  vendor  on  execution,  and 
he  may  Justify  his  right  to  claim  and  delivery 
of  property  of  deceased  upon  same  grounds 
(dls.  op.  Beatty,  C.  J.).— Murphy,  vs.  Clayton, 
114  Cal.  626p  529,  43  Pac  Rep.  613.  46  Id.  460. 

•4.  ADMINISTRATRIX^-Caanot  sne  herself 
as  adBtlnlstmtriz. — ^In  superior  court  In  Nevada 
County,  Mary  F.  Byrne,  in  her  simple,  non- 
official  character,  sued  herself  as  administratrix 
of  estate  of  her  deceased  father.  As  plaintiff 
she  actively  prosecuted  action,  giving  ma- 
terial and  important  testimony  for  plaintiff. 
As  defendant,  she  failed  to  answer  or  demur, 
and  her  default  was  duly  entered.  Judgment 
was  rendered  In  her  >3favor  as  plaintiff  and 
against  her  as  defendant.  Mary  F.  Byrne  could 
not  appear  as  one  of  parties  plaintiff,  and  also 
as  a  party  defendant,  and  judgment  was  re- 
versed.— Byrne  vs.  Byrne,  94  Cal.  676,  681,  89 
Pac  Rep.  1116,  80  Id.  196. 

65.  Action  brought  to  foreclose  mortgage 
by  Thomas  W.  Mann  to  plaintiff,  and  thereafter 
mortgager  and  his  wife  conveyed  mortgaged 
premises  to  one  Abel  Mann,  who  died;  plaintiff 
thereafter  became  his  administrator,  and  there- 
after assigned  mortgage  debt  to  Adolphus 
Brown  for  purpose  of  having  mortgage  fore- 
closed, and  thereafter  Adolphus  Brown  brought 
suit,  in  his  own  name,  to  foreclose  the  mort- 
gage against  mortgager  and  present  plaintiff 
as  administrator  of  estate  of  Abel  Mann.  The 
proceedings  had,  after  transfer  of  note  and 
mortgage  by  plaintiff  (Charles  Brown)  to 
Adolphus  Brown,  with  suit  thereon,  must  be 
disregarded  because  Charles  Brown,  being  ad- 
ministrator of  estate  of  Abel  Mann,  oould  not 
under  name  of  Adolphus  Brown  have  action 
for  his  own  benefit  against  himself  as  adminis- 
trator '  to  foreclose  the  mortgage. — Brown  vs. 
Mann,  71  Cal.  192,  198,  12  Pcu:.  Rep.  61;  Nor- 
ton vs.  Walsh.  94  Cal.  664,  89  Pac.  Rep.  1109; 
Byrne  vs.  Byrne,  94  CaL  676,  679,  89  Pac.  Rep. 
1115,  80  Id.  196. 

M.     Proper  partr  t«  actloa  ta  qalet  tttle«— 

In  action  to  quiet  title  to  real  estate,  adminis- 
tratrix and  heirs  at  law  were  proper  parties 
defendant.— Louvall  vs.  Qrldley,  70  CaL  607,  609, 
11  Pac^  Rep.  777. 

IV.     EXECUTORS— POWERS  OF. 

67.  HAT  SUE — ^As  tenant  In  common. — Ex- 
ecutors and  administrators  can  maintain  ao- 
tions  for  possession  of  real  property  as  ten- 
ants In  common,  in  eUl  cases  where  their  tes- 
tators or  intestates  could  have  maintained 
them,  until  administration  of  estate  they  repre- 
sent is  closed,  or  property  distributed  under  de- 
cree of  probate  court. — ^Meeks  vs.  Hahn,  20  Cal. 
620,  628;  Touchard  vs.  Keyes.  21  CaL  202,  208. 

48.  Csisienatar  claiming  adTersdy. — ^Plain- 
tiff, the  daughter,  was  special  administratrix 
and  eommenced  action  against  son  of  deceased 


to  obtain  judgment  canceling  certain  instru- 
ment purporting  to  be  deed  executed  by  de- 
ceased, conveying  to  him  a  certain  piece  of 
land  and  decreeing  that  said  property  belongs 
to  said  estate.  Thereafter,  under  a  will  of 
deceased,  plaintiff  and  defendant  were  ap- 
pointed executrix  and  executor,  and  thereafter 
court  made  an  order  substituting  said  daugh- 
ter as  executrix,  in  place  of  herself  as  adminis- 
tratrix, as  plaintiff.  The  point  that  Judgment 
is  erroneous,  upon  ground  that  one  executor 
cannot  maintain  action  against  his  co-executor 
for  exclusive  possession  of  property  of  estate, 
is  untenable.  Action  is  not  by  one  executor  to 
recover  from  co-executor  exclusive  possession 
of  property  admitted  by  both  to  be  property  of 
estate,  but  action  by  executrix  to  recover  what 
she  claims  to  be  property  of  estate  from  de- 
fendant, who  asserts  that  such  property 
belongs  to  him  in  his  individual  capacity,  and 
is  not  an  asset  of  the  estate.  Defendant  can- 
not avoid  trial  on  merits  and  hold  property  on 
ground  that  being  one  of  executors  he  cannot 
be  sued.— Stohr  vs.  Stohr,  80  CaL  Dec  496,  496, 
82  Pac.  Rep.  777. 


For  conversion— After  dcatli  and  before 

letterSiT— Administrator  may  institute  action  in 
nature  of  action  of  trover  in  his  own  name — 
his  special  property  being  sufficient  for  that 
purpose — against  person  who,  after  death  of 
deceased  and  before  issuing  of  letters  of  ad- 
ministration, converts  to  his  own  use  personal 
property  of  estate  of  deceased.  His  right  of 
action  in  such  case  is  same  as  in  case  of  con- 
version after  his  appointment  as  administra- 
tor.— Jahns  vs.  Noltlng,  29  CaL  608,  611;  Ham 
vs.  Henderson,  60  Cal.  867,  869. 

70.  On  note  and  mortgage^— Where  note  and 
mortgage  were  given  to  foreign  co-executor 
for  amount  of  assets  received  from  him  be- 
longing to  estate,  such  foreign  executors  may 
maintain  an  action  as  mortgagees  under  mort- 
gage, and  it  is  not  necessary  for  them  to  take 
out  letters  testamentary  thereon.  •  Claim  is 
asset  which  came  into  hands  of  co-trustee, 
without  administration,  which  he  was  entitled 
to  receive,  and  there  being  no  claim  of  any 
kind,  either  by  creditor  or  distributee  in  this 
state,  it  was  his  duty  to  turn  it  over  for  dis- 
tribution according  to  laws  of  foreign  state- 
Fox  vs.  Tay,  89  CaL  839,  360,  28  Am.  St.  Rep. 
480,  24  Pac.  Rep.  856,  26  Id.  897. 


71.  To  qnlet  title  based  on  right  to 
slon«— Claim  of  plaintiff  that  action  to  quiet 
title  to  real  estate  cannot  be  maintained  by 
administrator,  for  reason  that  he  has  no  title 
to  property,  conceding  title  in  decedent  at  time 
of  his  death,  cannot  be  maintained;  it  is 
clearly  not  necessary  that  he  have  title  to 
property.  If  he  has  right  to  possession  and 
another  is  claiming  estate  or  interest  adverse 
to  such  right,  he  may  maintain  the  action. 
Language  of  code  is  broad  enough  to  cover 
every  interest  or  estate  in  lands  of  which  the 
law  takes  cognizance.— Pennie  vs.  Hildreth,  81 
CaL  127,  130,  22  Pac.  Rep.  398  (con.  op.  Works, 
J.);  McGrath  vs.  Wallace,  86  CaL  622,  630,  24 
Pac.  Rep.  793;  Pioneer  L.  Co.  vs.  Maddux,  109 
Cal.  633,  641,  50  Am.  St  Rep.  72,  42  Pac.  Rep. 
296;  Stephenson  vs.  DeueL  126  CaL  656.  663,  68 
Pac.  Rep.  268. 
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79.  Same — Wker«  defendant  has  poaaesaloa 
nnder  repudiated  oontmct  of  pnrchaae.— Action 
may  be  brought  by  an  executrix  to  quiet  title 
to  land  In  poBseaslon  of  defendant  under  con- 
tract of  purchase,  which  contract  has  been  re- 
pudiated by  him,  and  under  which  he  obtained 
possession,  terms  of  which  he  has  failed  to  ful- 
fill and  balance  due  upon  which  he  has  refused 
to  pay.  Defendant  will  not  be  allowed  to  re- 
tain possession  of,  and  title  to,  property  with- 
out paying  the  balance  due  on  purchase  price, 
and  he  cannot  take  land,  -ptAd  for  by  deceased, 
and  claim  all  benefits  of  contract  without  as- 
suming the  burden.— Woodward  vs.  Hennegan, 
128  Cal.  398,  295,  60  Paa  Hep.  769. 

T.     NEW  UABUJTT  OF  ESTATB. 

78.  BSTATBS  NOT  BOUND— By  eontraet  of 
administrator  or  executor. — Executors  and  ad- 
ministrators cannot  by  virtue  of  their  general 
powers  as  such  make  any  contract  which  will 
bind  estate  and  authorize  Judgement  de  bonis 
decedentls.  But  on  contracts  made  by  them 
for  necessary  matters  relating  to  estate,  they 
are  personally  liable,  and  must  see  to  It  that 
they  are  reimbursed  out  of  assets.— Renwick 
vs.  Garland,  1  Cal.  App,  287,  288,  62  Pac.  Rep.  89. 

See  par.  76  this  note. 

74.  Same— ^nio  to  personally  liable. — ^Power 
of  executrix  to  bind  estate  by  contract  for 
future  sale,  even  though  will  authorized  her  to 
sell  is  doubtful.  That  would  not  seem  to  an- 
swer purpose,  in  conferring  authority  upon 
one  whose  only  function  is  to  pay  debts  and 
hold  property  for  final  distribution.  The  power 
Is  given  to  facilitate  administration  and  not 
to  enable  representative  to  carry  on  business. 
But  even  in  latter  case,  when  executor  is  au- 
thorized to  carry  on  business,  creditor  must 
look  to  executor  personally.  Right  to  hold 
estate  is  in  representative  only. — Sterrett  vs. 
Barker,  119  Cal.  492,  •494,  51  Pac  Rep.  696; 
Briggs  vs.  Breen,  128  Cal.  657,  660,  66  Pac.  Rep. 
633.  886;  Miller  vs.  Gray,  186  Cal.  261,  864,  68 
Pac.  Rep.  770. 

76.  For  drilling  weU  on  estate  not  payable 
by  estate. — ^In  action  brought  to  recover  bal- 
ance due  on  ccvatract  made  by  plaintiffs  with 
defendant,  as  executrix,  by  which  plaintiffs 
agreed  that  they  ''would  drill  a  well  for  de- 
fendant on  property  of  said  estate  in  said 
county,"  though  court  found  that  contract 
was  as  alleged  in  complaint  and  that  same  was 
duly  performed  according  to  its  terms,  judg- 
ment cannot  be  rendered  that  said  amount  be 
paid  to  plaintiffs  from  funds  of  estate  of  de- 
ceased.— ^Renwiok  vs.  Garland,  1  Cal.  App.  287, 
238,  82  Pac.  Rep.  89. 

76.  Representative  no  power  to  create  debt 
against  estate. — ^Action  cannot  be  maintained 
against  executrix  upon  claim  that  she,  as  such 
executrix,  and  said  estate  became  Indebted  to 
pay  sum  of  money  "on  account  of  money  re- 
ceived, paid,  laid  out,  and  expended  for  benefit 
of  said  estate."  Allegation  shows  no  liability 
on  part  of  estate  to  plaintiff.  Executrix  had 
no  power  to  create  debt  against  deceased.  In- 
deed, rule  is  that  executors  and  administrators 
cannot  by  virtue  of  their  joint  powers,  as  suoh, 
make  any  eotttraots  whleh  will  bind  estate,  and 
authorise  judgment  de  bonto  decedentto.    But, 


on  contracts  made  by  them  for  necessary  mat- 
ters relating  to  estate,  they  are  personally 
liable  and  must  see  to  it  that  they  are  reim- 
bursed out  of  assets  of  estate. — Sterrett  vs. 
Barker,  119  Cal.  492,  496,  61  Pac.  Rep.  695; 
Miller  vs.  Gray,  186  Cal.  261,  864,  68  Pac  Rep. 
770. 
See  par.  78  this  note. 

77.  Same — Only  nnder  statnte^— Administra- 
tor cannot  contract  so  as  to  make  his  estate 
liable,  except  as  authorized  by  statute. — Ster- 
rett vs.  Barker,  119  Cal.  492,  495,  61  Pac.  Rep. 
695;  Miller  vb,  Gray,  186  Cal.  261,  264,  68  Pac 
Rep.  770. 

78.  For  tort  of  oxeevtor  or  adnanlBtmtor.<-^ 

Estate  cannot  be  held  liable  for  tort  committed 
by  administrator  or  executor,  nor  for  damages 
for  breach  of  contract  entered  into  by  execu- 
tor.— Sterrett  vs.  Barker,  119  Cal.  492,  494,  51 
Pac  Rep.  695;  Briggs  vs.  Breen,  123  Cal.  657; 
660,  56  Pac  Rep.  633,  886;  Miller  vs.  Gray,  186 
CaL  261,  264.  68  Pac  Rep.  770.  See  Fletcher 
vs.  American  T.  A,  BUs/^o.,  Ill  Ga.  4M,  2S  JLmo. 
St.  Rep.  201,  202,  86  S.  B.  Rep.  767. 

79.  Action  against  administrator  of  estate 
to  recover  damages  for  personal  Injuries  al- 
leged to  have  been  sustained  by  plaintiff  in 
consequence  of  neglect  of  defendant  to  keep 
in  proper  repair  portion  of  public  street  upon 
which  fronted  a  lot  belonging  to  testator,  can- 
not be  maintained  against  administrator  as 
such.  Foundation  of  this  action  is  personal 
tort  of  defendant  and  not  of  his  testator,  and 
it  is  general  rule  of  law  that  no  action  will 
lie  against  executor  or  administrator,  to  which 
his  testator  or  intestate  was  not  liable. — 
Eustace  vs.  Jahne,  88  Cal.  8,  21;  Melone  vs. 
Davis,  67  CaL  279,  882,  7  Pac  Rep.  703;  Ster- 
rett vs.  Barker,  119  Cal.  492,  494,  61  Pac  Rep. 
696;  Briggs  vs.  Breen,  128  Cal.  667,  660.  68  Pac 
Rep.  770;  Nickals  vs.  Stanley,  146  CaL  724,  727, 
81  Pac  Rep.  117. 

80.  No  action  can  be  maintained  against  ad- 
ministrator as  such  that  is  founded  upon  mal- 
feasance, or  misfeasance,  or  for  tort. — ^Melone 
vs.  Davis,  67  CaL  279,  282,  7  Pac  Rep.  703. 

81.  For  treble  rent  nnder  f  1174  ante. — Pro- 
ceeding uiider  8  1161  of  this  code  is  statutory 
and  can  be  resorted  to  only  in  cases  by  and 
against  parties  mentioned  in  statute.  Executor 
of  the  last  will  and  testament  of  decedent,  who 
in  his  lifetime  was  tenant,  is  not  such  person 
or  a  subtenant;  yet  It  Is  only  when  tenant  con- 
tinues in  possession,  '*ln  person  or  by  sub- 
tenant" that  the  action  can  be  maintained.— 
Martel  vs.  Meehan,  68  CaL  47,  50.  , 

61.  0amo— ^Landlord  vreanned  to  know  dentb 
of  tenant  possible. — ^Landlord,  when  he  lets  his 
property,  must  be  presumed  to  anticipate  pos- 
sible contingency  of  tenant's  death  during  term 
of  lease,  and  to  know  that,  in  that  event,  he 
will  not  be  entitled  to  resort  to  extraordinary 
remedy  asserted  in  (1161  ante.  There  is  no 
good  reason  why  language  of  code  should  be 
strained  so  as  to  uphold  judgment  against  an 
estate,  in  nature  of  penalty,  for  three  times 
amount  which  would  be  due  for  rent  if 
tenant  had  lived.— Martel  vs.  Iffeehttii,  68  CaL 
47,  60.  See  Knowles  vs.  Muiyhy,  107  CaL  107, 
118,  40  Pac  Rep.  111. 
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§1683.  MAY  MAINTAIN  ACTIONS  FOR  WASTE,  CONVERSION,  AND 
TRESPASS.  Executors  and  administrators  may  maintain  actions  against  any  per- 
son who  has  wasted,  destroyed,  taken,  or  carried  away,  or  converted  to  his  own 
use,  the  goods  of  their  testator  or  intestate,  in  his  lifetime.  They  may  also  main- 
tain actions  for  trespass  committed  on  the  real  estate  of  the  decedent  in  his  life- 

^^^®*  History:     Enacted   March    11,    1872,   re-enactment    of    S  196    Probate    Act; 

amended  hy  Code  Commission,  Act  March  8,  1901,  Btats.  and  Amdts.  1900-1, 
p.  225,  act  held  unconstitutional,  see  hittoryy  §  5  ante. 


1,2.  Applied,   cited,   oonstmed,  *  referred   to. 

3.  Conversion — After  death  and  before  letters 

justifies  action. 

4.  Same — Interference  with  possession  is. 

5.  Same— Befusal  to  allow  redemption  is. 

0.  Same — Sale  pretended,  without  delivery  or 

change  of  possession. 

7.  Property    recovered    when   acts   not    sane- 

tioned  by  court. 

8.  Special  authority  not  needed  to  sue  for  con- 

version. 

9.  Widow  cazmot  sell  property  of  estate,  and 

thinking  so  no  defense. 

1.  APPI«IBO,  dTBD,  CONSTRVICD,  BJB- 
FSaEtRKD  TOy  etc — 1,  Code  ■cetlOBir— Kelly  vs. 

Murphj,  70  Cal.  660,  661,  12  Pac.  Rep.  467 
(construed);  Horton  vs.  Jack,  116  Cal.  29,  88, 
46  Pac.  Rep.  920  (construed);  Snyder  vs.  Jaclc, 
140  Cal.  684,  686,  74  Pac.  Rep.  189,  866  (con- 
strued). 

X  Same — 9.  Proliate  Aet  8  UNI. — ^Halleck  vs. 
Mixer,  16  Cal.  674  (construed);  Haiffht  vs. 
Green,  19  Cal.  118,  118  (cited). 

A«  to  deflaJUon  of  converstoBt  see  mono- 
graphic note  24  Am.  St.  Rep.  796,  797. 

Afl  to  dcanaad  and  rcfvaal  to  deliver  pomos- 
mMmm  as  conatltuttiis  coaveraloa,  see  mono- 
graphic note  24  Am.  St  Rep.  806,  808. 

Aa  to  effect  of  asreemeat  of  eonttwaaaco  of 
pai  laerahip  after  deatb  of  a  maaber,  see  mono- 
graphic note  79  Am.  St.  Rep.  710,  713. 

As  to  liability  of  exeevtor  or  admlalstratog 
for  coaversloBy  see  monographic  note  62  Am. 
St  Rep.  130. 

As  to  what  may  be  coavcrtedy  see  mono- 
graphic note  24  Am.  St  Rep.  818.  819. 

As  to  vrbea  refusal  to  deliver  coastltates  coa- 
▼ersloa,  see  monographic  note  24  Am.  St  Repw 
806,  807. 

As  to  whea  taklaip  of  possessloa  Is  aot  essea- 
tial  to  eoaverslon,  see  monographic  note  24  Am.' 
St  Rep.  798,  799. 

S.  COXTBRSIOIV — After  death  and  before 
letters  JnstMes  aetloa«— Right  of  administra- 
tor of  an  estate  to  possession  of  personal 
estate  of  deceased  takes  effect,  by  relation,  as 
of  date  of  death  of  Intestate.  He  may,  there- 
fore, institute  an  action  in  nature  of  an  action 
in  trover  In  his  own  name — a  special  property, 
being  Bufflclent  for  that  purpose — against  per-i 
son  who,  after  death  of  deceased  and  before| 
issuing  of  letters  of  administration,  convertsj 
to  his  own  use  personal  property  of  estate  ol] 
deceased.  His  right  of  action  in  such  oases  is| 
same  as  in  case  of  conversion  after  his  ap-J 
pointment  as  administrator. — Jahns  vs.  Noltlng] 
29  Cat.  608,  611;  Ham  ▼■.  Henderson,  60  Cal^j 
167,  869. 

See  par.  9  this  note^ 


4.  laterfereace  with  possession  Is.— Until 
distribution,  administrator  is  absolutely  en- 
titled to  possession  of  all  personal  property 
of  estate,  and  any  Interference  with  that 
property  by  any  person  which  has  effect  of  de- 
priving administrator  of  possession  is  conver- 
sion, and  he  is  entitled  to  recover  therefor 
without  proving  an  Indebtedness  to  satisfy 
which  property  is  necessary.-^Horton  vs.  Jack, 
116  CaL  29,  84,  46  Pac.  Rep.  920. 

6b  Refasal  to  allow  redemptioa  Is. — The  de- 
fendant, as  executor,  on  the  11th  of  May,  1897, 
occupied  relation '  of  pledgee  of  plaintiff.  On 
that  date  and  thereafter  he  renounced  that 
relationship  and  notified  plaintiff  that  he  no 
longer  held  property  in  pledge,  but  asserted 
ownership  therein,  and,  acting  upon  that  claim, 
thereafter  sold  property  as  his  own.  He  thereby 
made  conversion  of  property  so  pledged  and 
Judgment  for  value  of  bonds  at  date  of  conver- 
sion with  recoupment  of  damages  crediting 
amount  of  debt  at  that  date  was  a  proper  judg- 
ment.— Lowe  vs.  Osmun,  2  Cal.  App.  Dec.  (Whit- 
ing), 630,  635,  86  Pac.  Rep.  729. 

6.  Sale  pretended,  vrlthont  delivery  or  change 
of  possession; — An  action  may  be  brought  by 
an  executor  of  will  of  decedent  to  recover  from 
defendant  damages  for  conversion  of  personal 
property  belonging  to  estate  of  deceased.  There 
was  evidence  tending  to  show  that  notwith- 
standing sale  of  property  to  defendant  as 
claimed  by  her,  such  sale  was  not  accompanied 
by  an  Immediate  delivery,  and  followed  by 
continued  change  of  possession  of  things  trans- 
ferred; and  as  consequence  of  these  facts,  if 
they  existed,  sale  was  void,  not  only  as  against 
creditors,  but  also  as  against  any  person  on 
^whom  estate  of  Wearman,  the  vendor,  devolved 
'in  trust  for  benefit  of  others  than  himself. — 
ICelly  vs.  Murphy,  70  Cal.  660,  661,  663,  12  Pac. 
^ep.  467. 

See  note  97  Am.  Dec  841. 

7.  PROPBRTY  RBCOVBRBD  1¥HBN  ACTS 
pfOT  SANCTIONBD  BY  COURT.— Administrator 
lof  an  estate  is  entitled  to  treat  as  converted 
|by  purchaser,  property  purporting  to  have  been 
sold,  where  neither  sale  nor  supposed  pay- 
snent  was  sanctioned  by  probate  court,  and 
Hiitle  to  property,  therefore,  remained  in  estate, 
'and  administrator  may  recover  its  value 
(from  such  purchaser. — Horton  vs.  Jack,  115  Cal. 
i29,  33,  46  Pac.  Rep.  920. 

8.  SPECIAX  AVTHORITT  MOT  If  BBDBD  TO 
.SUB  S'OR  CONVBRSIOlf. — ^Bxecutors  are  en- 
titled to  Institute  an  action  for  possession  of 
r^ood,  or  if  that  cannot  be  had,  for  its  value, 
wrongfully  cut  upon  real  property  of  estate  of 
ieceased,    with     general     authority    conferred 

pon  them  by  statute,  and  require  no  special 
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authorization  for  that  purpose. — Halleck  vs. 
Mixer,  16  Cal.  674,  680;  Wall  vs.  Williams,  91 
N.  C.  477,  482;  Phelps  vs.  Church,  99  Fed.  Rep. 
688.  684,  686,  40  C.  a  A.  72,  68  U.  &  App.  667. 

See  monogrraphlc  note  17  Am.  Deo.  242,  244. 

9.  TVIDOW  CANNOT  SELL  PROPERTY  OF 
ESTATE,  AND  THINKING  SO  NO  DEFENSE.^ 
In  action  to  recover  value  of  personal  prop- 
erty  allesred   to   have   been   converted   by  de- 


fendant, it  Is  no  defense  to  state  that  said 
property  was  sold  by  widow  of  deceased  in 
her  individual  capacity,  or  was  made  under  mu- 
tual mistake  of  law  between  widow  and  pur- 
chaser, each  erroneously  believing  that  former 
had  legral  right  to  sell  property. — Snyder  vs. 
Jack,  140  Cal.  684,  686,  74  Pao.  Rep.  139,  366. 
See  par.  8  this  note. 


§  1684.  EXECUTOR  AND  ADMINISTRATOB  MAT  BE  SUED  FOB  WASTE 
OB  TBESPASS  OF  DECEDENT.  Any  person  or  his  personal  representatives 
may  maintain  an  action  against  the  executor  or  administrator  of  any  testator  or 
intestate  who  in  his  lifetime  has  wasted,  destroyed,  taken,  or  carried  away,  or 
converted  to  his  own  ase,  the  goods  or  chattels  of  any  such  person,  or  committed 
any  trespass  on  the  real  estate  of  such  person. 

History:     Enacted  March  11,  1872,  re-enactment  of  §197  Probate  Aet. 


1,2.  Applied,  cited,  construed,  referred  to. 
3.  Penal  statute  or  tort — Kot  basis  of  action 

against  representative, 
i.  Value  of  property  acquired  by  testator— Be- 

covered  against  executors. 

1,  APPLIESD,  CITBD,  CONSTRUBD,  RB- 
FBSRRBD  TO,  etc. — 1.  Code  sectlOB.— Harker  vs. 

Clark,  57  Cal.  245,  246  (construed);  Louis  vs. 
Blfelt,  89  Cal.  647,  551,  26  Pao.  Rep.  1095  (con- 
strued); Fox  vs.  Hale  &  Norcross  S.  M.  Co.,  108 
Cal.  478.  488,  41  Pac.  Rep.  828  (construed). 

Z,  Same — ^2^  Probate  Aet  S  tVT. — Coleman  vs. 
Woodworth,  28  Cal.  568,  669  (construed);  Eu* 
stace  vs.  Jahns,  38  Cal.  8,  23  (construed). 

As  to  estate  ansfrermMe  for  «nibeHdeiBeBt  of 
eaceeotors  and  admlnlatratora,  see  monoffraphio 
note  62  Am.  St.  Rep.  180. 

8.  PBNAL  STATUTE  OR  TORT— Not  basis 
of  action  against  repreaentatlTea. — No  action 
can  be  sustained  against  an  executor  or  admin- 


istrator, as  such,  on  penal  statute;  nor  when 
cause  of  action  founded  upon  any  malfeasance, 
or  misfeasance,  or  a  tort,  or  arises  ex  delictu* 
such  as  false  imprisonment,  assault  and  bat- 
tery, slander,  deceit,  diverting  watercourse, 
etc,  by  decedent,  and  when  complaint  imputes 
tort  done  to  person  or  goods  of  another  by 
testator  or  intestate.— -Eustace  vs.  Jahns,  38 
Cal.  8,  28;  Melons  vs.  Davis,  67  Cal.  279,  282,  7 
Pac.  Rep.  708;  Fox  vs.  Hale  &  Norcross  S.  !£. 
Co.,  108  Cal.  478,  488,  41  Pac.  Rep.  328;  Ster- 
rett  vs.  Barker,  119  Cal.  492,  494,  51  Pao.  Rep. 
696;  Briggs  vs.  Breen,  128  CaL  667,  660,  66  Pac 
Rep.  633,  886. 

4.     VALVE   OF  PROPERTY  AC<|UIRED  BY 
TESTATOR — Recovered     againat     exeeatorow — 

Under  this  section  an  action  may  be  brought 
against  executors  for  value  of  property  wrong* 
fully  acquired  which  benefited  testator.^Fox 
vs.  Hale  &  Norcross  S.  M.  Co.,  108  Cal.  478,  488. 
41  Pac.  Rep.  828. 


§1686.  SUBVIVINa  PABTNEB  TO  SETTLE  XTP  BUSINESS.  DTTEBEST 
THEBEIN  TO  BE  APPBAISED.  ACCOUNT  TO  BE  BENDEBED.  When  a 
partnership  exists  between  the  decedent,  at  the  time  of  his  death,  and  any  other 
person,  the  surviving  partner  has  the  right  to  continue  in  possession  of  the  part- 
nership,  and  to  settle  its  business,  but  the  interest  of  the  decedent  in  the  part- 
nership must  be  included  in  the  inventory,  and  be  appraised  as  other  property. 
The  surviving  partner  must  settle  the  affairs  of  the  partnership  without  delay, 
and  account  with  the  executor  or  administrator,  and  pay  over  such  balances  as 
may  from  time  to  time  be  payable  to  him,  in  right  of  the  decedent.  Upon  the  ap- 
plication of  the  executor  or  administrator,  the  court,  or  a  judge  thereof,  may, 
whenever  it  appears  necessary,  order  the  surviving  partner  to  render  an  account, 
and  in  case  of  neglect  or  refusal  may,  after  notice,  compel  it  by  attachment;  and 
the  executor  or  administrator  may  maintain  against  him  any  action  which  the 
decedent  could  have  maintained. 

History:     Enacted   Mareh   11,    1872,   re-enactment   of    §198   Probate   Aet; 
amended  April  16,  1880,  Code  Amdts.  1880  (0.  C.  P.  pt.),  p.  98. 


I.  In  GteneraL 

1,2.  Applied,  eited,  eonstmed,  referred  to. 
8.  Account  of  execators  settled,   regardless 
of  settlement  with  partners. 


4,5.  Same— Where  aocoiint  not  finaL 

6.  Assets  of  estate — The  individual  estate  of 

decedent. 

7.  Assets  of  firm — Kot  assets  in  hands  of 

administrator. 
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8.  Conflicting  claims  of  estates  of  deceased 

partners — Not  settled  in  probate. 

9.  Probate  court — Cannot  settle  account  be- 

tween partner  and  representatlTe. 

n.  Partnership  Aifairs. 

10.  I^artnership    affairs -^  Administrator    can 

only  demand  they  be  closed. 

11.  Same— In  winding  up  surviving  partner 

may  do  only  what  is  indispensable. 

12.  Same — ^Interest    of    decedent    in,    inven- 

toried and  appraised. 

13.  Same — Only  one  balance  in  settling. 
14,15.  Same  —  Questions    settled    in    court    of 

equity  only. 

16.  Same--8ame— When  all  partners  die. 

HL  Surviving  Partner. 

17.  Surviving  partner— Claim   of,  contingmit 

on  settlement  of  partnership. 

18.  Same-— Compelled   to   render   account   on 

demand  of  executor. 

19.  Same — Debt  of  decedent  to,  not  payable 

from  general  assets,  before  ascertaining 
if  partnership  assets  will  pay  its  debts. 

20.  Same — Deficiency  of  assets  leaves  debtor 

or  creditor. 

21.  Same — ^Disputed  aeeount,  basis  of  action 

by  executor. 

22.  Same — ^Executor's  account  as  settled  l^ 

probate  court. 
28,24.  Same — Has  ezelusive  eontrol  of  partner- 
ship assets. 

25.  Same— If  account  of  incomplete,  new  one 

required. 

26.  Same — May  be  examined  under  oath. 

27.  Same — May  sell  entire  partnership  stock 

at  option. 

28.  Same^May  wind  up  affairs  under  this 

section. 

29.  Same  —  Must    settle    partnership    affairs 

without  delay. 

30.  Same— Beasonable  allowance  made  to,  for 

subsequent  service. 

31.  Same  —  Same — JTo  be  deducted  out  of 

profits  realizedr 

32.  Same — ^Until  balance  struck  is  not  debtor 

nor  creditor. 

33.  Widow  may  sbe  for  aeeounting,  executor 

failing  to. 

L     IN  GENBRAU 

1.  APPLnBDy  CITBDy  COIfSTRUBD,  RX>- 
FKRRIBD  TO»  etc. — 1.  Code  aeetioii. — Thellervs. 
Such,  67  Cal.  447,  469  (construed);  Painter  vs. 
Estate  of  Painter,  68  Cal.  896,  396,  897,  9  Pac 
Rep.  460  (construed);  People  vs.  Myers,  70  Cal. 
582.  12  Pac  Rep.  719  (construed);  Andrade  vs. 
Superior  Court,  76  Cal.  469,  462,  17.  Pac.  Rep. 
531  (construed);  Berson  vs. 'Ewlnff,  84  Cal.  89, 
94,  28  Pac.  Rep.  1112  (construed);  Green  vs. 
Thornton,  96  Cal.  67,  72,  80  Pac.  Rep.  965  (ap- 
plied); Miller  vs.  Lux,  100  Cal.  609,  614,  85  Pac 
Rep.  345.  689  (construed);  Little  vs.  Caldwell, 
101  Cal.  668,  662,  86  Pac.  Rep.  107  (construed); 
Estate  of  Sylvester,  105  Cal.  189,  190,  38  Pac. 
Rep.  648  (construed);  Rankin  vs.  Newman,  107 
Cal.  602,  606,  40  PacRep.  1024  (applied);  Rob- 
ertson vs.  Burrell,  110  Cal.  568,  574,  42  Pac  Rep. 
2086  (construed);  Painter  vs.  Estate  of  Painter, 
188  Cal.  281,  287,  71  Pac  Rep.  90  (cited). 

X  SwBe— 9.  Probate  Act  S  IM.— Allen  vs.  Hill, 


16  Cal.  118,  118  (construed);  Qleason  vs.  White, 
84  Cal.  258,  263  (construed). 

A«  to  continuation  of  mining  partnership 
niter  death,  see  monographic  note  79  Am.  St 
Rep.  716. 

Aa  to  eotttlnnnnee  of  partnership  after  death 
of  member  ImpoMlblo  save  under  dlrectlona  of 
wUl,  see  monofirraphic  note  79  Am.  St.  Rep.  710, 
714. 

Am  to  effeet  of  death  of  menaber  upon  part- 
nerahip,  see  monographic  note  79  Am.  St.  Rep. 
709. 

Am  to  Arm  aamo  eonatltntlnK  a  partnership 
aaoet  and  not  the  property  of  the  surrlTlnK 
partner,  see  note  61  L.  R.  A.  796. 

Aa  to  llabllltr  of  decedent's  estnte  by  eon- 
tlnunneo  of  partnership  aft^  death,  see  mono- 
ffraphio  note  79  Am.  St.  Rep.  716. 

As  to  presumption  that  persons  aetlng  as 
partnors  have  entered  Into  eontraet  of  partner- 
ship, see  post  8  1963  subd.  29  and  note. 

As  to  purpose  for  which  partnership  may 
eontlnne  after  death  of  member,  see  mono- 
graphic note  79  Am.  St.  Rep.  710. 

As  to  right  of  administrator  or  oxeentor  as 
against  surviTlng  partner  In  real  estate,  see 
note  28  L.  R.  A.  186. 

As  to  rights  of  helra  of  partnership  real 
estate,  see  monographic  note  48  Am.  St.  Rep. 
70.  72,  78. 

As  to  rights  of  partnership  eredltora  In  pro» 
bate  eourt,  see  monographic  note  48  Am.  St. 
Rep.  869,  879. 

As  to  right  of  survlTorshIp  In  partnership, 
see  monographic  note  48  Am.  St.  Rep.  62. 

As  to  sale  of  partnership  Interests  and  ehoses 
In  action,  see  ante  f  1624. 

5.  ACCOUNT  OF  BXBCUTOR9  SETTLBD» 
RBOARDL.BS8  OP  8BTTL.BMBNT  WITH  PART- 
NBRS. — Under  this  section  court  did  not  err  in 
settling  accounts  of  executors  in  absence  of  an 
accounting  between  them  and  surviving  part- 
ners of  firm  of  Miller  &  Lux.  The  accounts 
filed  were  not  intended  to  serve  as  final  ac- 
count.— Estate  of  Lux,  100  Cal.  606,  36  Pac 
Rep.  846. 

4«  "Where  aeeount  not  final. — It  is  not  error 
to  settle  accounts  of  executors  in  absence  of 
an  accounting  between  them  and  surviving 
partner  of  firm  in  which  deceased  was  a  mem- 
ber. The  accounts  filed  were  not  intended  to 
serve  as  final  accounts.  The  purpose  of  an 
executor's  account  is  to  show  what  property 
of  estate  has  come  into  his  hands  and  dis- 
bursements made  by  him,  and  balance,  if  any, 
remaining  in  his  possession. — Miller  vs.  Lux, 
100  Cal.  609,  614,  86  Pac.  Rep.  345,  639. 

6.  The  fact  that  surviving  partner  is  also 
one  of  executors  of  estate  of  deceased  partner 
is  not  any  reason  for  refusing  to  settle  his 
accounts*  aa  an  executor  because  of  absence 
of  statement  showing  condition  of  partnership 
affairs. — ^Miller  vs.  Lux,  100  Cal.  609,  614,  36 
Pac  Rep.  845,  689. 

«.  A8SBT8  OP  1D8TATK— The  Individual  es» 
tato  of  deoedent. — The  assets  which  pass  to 
executor  or  administrator  consist  of  individual 
estate  of  decedent.  Partnership  assets,  as 
such,  form  no  part  of  such  individual  estate; 
residuum  only,  after  satisfying  liabilities  and 
advances,   If  any,   made   by  survivor,   becomes 
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property     of     estate. — Andrade     vs.     Superior 
Court,  76  Cal.  459,  463,  17  Pac.  Rep.  531. 

7.  ASSETS  OF  FIRM— Not  aaseta  In  taimda 
of  udmlnlntrator. — On  death  of  one  of  partners, 
partnership  is  dissolved.  Property  of  partner- 
ship is  an  asset  of  firm  and  subject  to  ex- 
clusive management  and  control  of  surviving 
partner.  It  is  not  assets  of  estate  In  hands  of 
an  administrator.  Only  share  of  deceased  in 
residuum  of  partnership  assets,  after  affairs  of 
partnership  should  be  wound  up  and  debts  paid, 
would  be  assets  of  estate  in  hands  of  adminis- 
trator.—Tompkins  vs.  Weeks,  26  Cal.  51,  66. 

8.  CONFLICTING  CliAIMS  OF  BSTATBS  OF 
DBCBASBD  PARTNERS— Not  settled  In  pro- 
bate.— ^Ultimate  Interest  of  Moss,  in  partner- 
ship of  Pioche,  Bayerque,  and  Moss,  passed  on 
his  death  to  his  personal  representatives,  as 
did  that  of  Bayerque  in  partnership  of  Pioche 
and  Bayerque  when  this  latter  partnership 
was  dissolved  by  decease  of  last  named.  Con- 
flictinsT  claims  of  these  several  estates  cannot 
be  determined  by  probate  court.  If  Pioche 
were  still  living,  probate  court  in  which  ad- 
ministration of  estate  of  one  of  his  former 
partners  was  pending  could  not  state  nor 
settle  disputed  account  between  him  and  one 
of  partners  and  executor  or  administrator.  It 
could  only  order  him  as  surviving  partner  **to 
render  an  account." — Theller  vs.  Such,  67  CaL 
447,  469. 

9.  PROBATE  COURT — Cannot  settle  aeoovnt 
between  partner  and  repreoentattvob — ^The*  pro- 
bate court  has  no  authority  to  settle  and  adjust 
accounts  between  surviving  partner  and  repre- 
sentatives of  one  deceased.  This  power  is  lim- 
ited to  requiring  survivor  to  account.  The 
right  to  demand  and  have  an  accounting  in- 
cludes right  to  have  all  that  term*  imports,  vis. 
such  detailed  statement  of  partnership  affairs 
as  will  afford  information  of  condition  of  busi- 
ness,— assets,  credits,  and  indebtedness  of  firm 
as  such, — and  condition  of  accounts  as  between 
partners  themselves. — ^Andrade  vs.  Superior 
Court,  76  Cal.  469,  462,  17  Pac.  Rep.  631. 

IL     PARTNERSHIP  AFPAIRa 

10.  PARTNERSHIP  AFFAIRS— Administra- 
tor can  only  demand  they  be  dosed. — ^Adminis- 
trator has  no  authority  to  intermeddle  with 
partnership  affairs,  except  that  he  is  entitled 
to  call  upon  surviving  partner  to  proceed  to 
close  up  partnership  affairs  and  account  to  him 
for  share  of  surplus  belonging  td  estate. — 
Tompkins  vs.  Weeks,  26  Cal.  61,  66. 

11.  In  iTlndlng  npy  snrvlTlnK  partner  may  do 
only  wbat  U  Indlapenaable. — The  power  to  set- 
tle gives  full  authority  to  surviving  partner 
to  do  everything  tKat  may  be  necessary  to 
wind  up  affairs  of  partnership,  but  he  can  do 
nothing  that  is  not  indispensable  to  this  end. — 
Berson  vs.  Swing,  84  Cal.  89,  94,  28  Pac.  Rep. 
1112. 

la.  Interest  of  decedent  In,  inventoried  and 
appraised. — Under  this  section  interest  of  de- 
cedent in  partnership  must  be  included  in  in- 
ventory of  estate  and  be  appraised  as  other 
property. — Painter  vs.  Estate  of  Painter,  68  Cal. 
396,  896,  9  Pac  Rep.  460. 

IS.     Only  one  balance  In  settllng,^There  Is 

.  It  one  balance  between  surviving  partner  and 


representative  of  deceased  partner,  as  there  is 
only  one  settlement  of  partnership  business. 
There  is  no  such  thing  as  partial  balance  as 
between  partnership  and  its  late  members.  The 
surviving  partner  may  from  time  to  time 
divide  between  executor  or  administrator  of 
deceased  partner  and  himself,  and  pay  over 
such  sums  as  he  may  have  on  hand  which 
are  not  needed  for  payment  of  partnership 
debts. — Gleason  vs.  White,  84  Cal.  268,  268. 

14*     ^nesdona  settled  In  eonrt  of  eanlty  osdy. 

— If  questions  arise  in  course  of  settlement  of 
partnership  affairs  which  cannot  be  adjusted 
without  recourse  to  courts,  probate  court  Ls  not 
forum  in  which  such  questions  can  be*  solved, 
but,  like  other  questions  cognizable  in  courts 
of  equity,  they  must  be  determined  In  last- 
named  court. — Andrade  vs.  Superior  Court,  75 
Cal.  469,  468,  17  Pac.  Rep.  631. 

16.  Of  course  any  resulting  balance  which 
may  be  decreed  by  court  of  equity  in  favor  of 
representatives  of  estate  of  deceased,  as 
against  surviving  partner,  belongs  to  estate 
potentially  from  death  of  testator  or  intestate. 
But  probate  court  has  no  more  Jurisdiction  to 
provide  for  partnership  accounting  and  decree 
balance  where  partnership  has  been  dissolved 
by  death  of  partner  than  where  it  has  been 
dissolved  by  any  other  cause. — Theller  vs. 
Such,  67  Cal.  447.  469. 

1«.     Same— Wben    all     partners     dle.^ — If     all 

members  of  copartnership  die  (whether  within 
Jurisdiction  of  scune  or  different  probate  courts) 
assets,  debts,  and  credits  of  partnership  do  not 
become  confused  with  debts  of  estate  of  last 
survivor,  but  continue  separate  existence;  and 
rights  of  representatives  or  successors  of  sev- 
eral partners  can  be  determined  only  in  court 
of  equity,  which  has  power  and  machinery  for 
settling  these  rights  by  appropriate  decree. — 
Theller  vs.  Such,  67  Cal.  447,  461.  See  Estate 
AUgier,  66  CaL  228,  3  Pac.  Rep.  849. 
See  note  41  Am.  St.  Rep.  143. 

III.     SURVIVING  PARTNER. 

17.  SURVIVING  PAllTNBR^^Clalm  of»  eon- 
tinvent  en  settlement  of  partnership*— Liability 
of  estate  of  deceased  to  surviving  partner  is 
dependent  upon  settlement  of  partnership.  The 
surviving  partner's  claim  is  contingent,  within 
meaning  of  8  ISO  of  Probate  Act  (Code  81493), 
until  partnership  affairs  are  settled,  and  then 
claim  becomes  absolute. — Oleason  vs.  White,  34 
Cal.  268,  268.  See  Logan  vs.  Dixon,  78  Wis.  633, 
687,   41   N.   W.   Rep.   718. 

See  note  77  Am.  Dec  114-116. 

18.  Compelled  to  render  aceonnt  on  de- 
mand of  executor. — Court  may,  upon  applica- 
tion of  executor,  compel  surviving  partner  to 
render  an  account  of  partnership  business,  and 
executor,  in  proper  proceeding,  may,  doubtless, 
if  good  reason  appear  therefor,  be  required  to 
demand  an  account  from  surviving  partner, 
and  return  same  into  court;  but  failure  of 
executor  to  apply  for  order  requiring  surviv- 
ing partner  to  account  is  no  reason  why  court 
should  refuse  to  settle  annual  account  of 
executor,  which  is  required  to  show  only  what 
property  has  been  received  by  him  and  what 
he  has  done  to  it. — ^Miller  vs.  Lux,  100  CaL 
609,  «14,  86  Pac.  Rep.  846,  639. 
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lAi  Debt  of  deeedent  to»  not  payable  from 
f?eacral  aaaeta,  before  aacertalBlns  if  partner^ 
j«hlp  aaeets  will  pay  It*  debts. — Survlying:  part- 
ner cannot  collect,  from  general  assets  of  his 
partner's  estate,  debt  due  by  decedent  to  part- 
nership without  first  complying:  with  this  sec- 
tion and  ascertaining  it  partnership  assets  will 
pay  partnership  debts. — Painter  vs.  Estate  of 
Painter,  <8  CaL  396,  897,  9  Pac.  Rep.  450. 

30.  DelleieBcy  of  assets  leaves  debtor  or 
eredltor. — ^When  affairs  of  partnership  are 
wound  up  and  upon  strikins  balance  it  is 
found  that  one  partner  has  drawn  out  more 
than  he  was  entitled  to,  or  that  another  has 
paid  more  than  his  proportion  of  debts,  if  there 
is  deficiency  of  assets,  then  relation  of  debtor 
and  creditor  between  survivlnsr  partner  and 
representative  of  deceased  partner  arises. — 
Gleason  vs.  White,  84  Cal.  258,  268. 

SI.  I>lspvted  aeeoaaty  basis  of  aotloa  by  ex- 
eeator. — ^Where  there  is  disputed  account  be- 
tween partner  and  executor  or  administrator 
of  estate  of  deceased  partner.  If  account  Is  not 
satisfactory,  executor  or  administrator  may 
under  this  section  maintain  ag'alnst  surviving 
partner  any  action  which  decedent  could  have 
maintained. — Theller  vs.  Such,  57  Cal.  447,  469. 


ESxeentor's  aceonnt  as  settled  by  pro- 
bate court. — While  executor  Is  also  survlvinsT 
partner  of  deceased  in  certain  business  under 
this  section,  probate  court  has  Jurisdiction  to 
settle  account  of  executor  as  such  surviving' 
partner. — Estate  of  Sylvester,  106  Cal.  189,  190, 
88  Pac.  Rep.  648. 

CKelvsive    control    of    partaersUp 

This   section   vests   in   surviving  part- 

I  ner  exclusive  right  of  possession,  and  absolute 

'  right   of  control   and  disposition   of  assets   of 

^  partnership.— Allen   vs.   Hill,    16   Cal.    113,    119; 

Miller  vs.  Lux.  100  Cal.  609,  614,  86  Pac.  846,  689. 

24.  Under  this  section  surviving  partner  has 
right  to  retain  possession  of  partnership  assets 
until  business  of  partnership  is  settled,  paying 
to  executor,  from  time  to  time,  any  balance  to 
which  deceased  partner  would  have  been  en- 
titled.—Miller  vs.  Lux,  100  Cal.  609,  614,  85  Pac. 
Rep.  345,   689. 

28.  If  aceonat  of  incomplete^  new  one  re- 
««ired« — ^Under  authority  conferred  by  this  sec- 
tion, there  Is  no  doubt  but  that  on  coming 
in  of  an  account  by  surviving  partner,  which 
Is  lacking  In  essentials  imported  by  term,  court 
may  require  and  enforce  such  other  and  fur- 
ther account,  as  may  be  in  power  of  survivor 
to  furnish,  and  necessary  to  correct  under- 
standing of  affairs  of  partnership. — ^Andrade 
vs.  Superior  Court,  75  Cal.  459.  462,  17  Pac. 
Rep.   531. 

2C  May  be  examined  under  cmth. — ^As  ancil- 
lary to  the  right  of  the  court  to  enforce 
an  accounting  by  a  surviving  partner,  and 
to  enable  it  to  determine  whether  what  pur- 
ports to  be  an  account  is  such  in  reality, 
or  whether  another  and  further  account  is 
requisite,  the  right  to  examine  the  -surviv- 
ing partner  under  oath,  or  any  other  witness 
or  witnesses  who  may  possess  information  ger- 
mane to  question,  would  seem  proper. — Andrade 
vs.  Superior  Court,  75  Cal.  469,  463.  17  Pac.  Rep. 
^31;  Miller  vs.*  Lux,  100  Cal.  609,  614,  85  Pac 
Hep.  845,  639. 


S7.  May  sell  entire  partnership  stock  at 
optij>B. — ^If  deemed  advisable,  and  for  interest 
of  concern,  surviving  partner  may  sell  entire 
partnership  stock  of  goods  at  auction  or  other- 
wise within  month  after  dissolution;  but  it  is 
within  their  discretionary  power  to  dispose  of 
stock  to  customers  of  concern  in  ordinary  way, 
if  that  is  deemed  more  beneficial  to  interest 
of  all  parties  concerned,  and  to  that  purpose 
to  employ  necessary  salesmen  and  agents. — 
Louis  vs.  Elfelt.  89  Cal.  547,  651,  26  Paa  Rep. 
1095. 

28.  May  wind  np  aifalrs  under  this  section. 

— This  section  gives  to  surviving  partner  am- 
ple power  to  take  possession  of  property  of 
partnership  and  wind  up  its  affairs.  It  neces- 
sarily follows  that  he  does  not  need  interposi- 
tion of  court  of  equity  to  aid  him  In  doing  that 
which  he  has  ample  authority  to  do  himself.— 
People  vs.  Myers,  70  Cal.  682,  12  Pac  Rep.  719. 

29.  Mttst  settle  partnership  affairs  witboat 
delay. — ^Under  this  section  the  surviving  part- 
ner must  settle  affairs  of  partnership  without 
delay,  and  account  to  executor  or  administrator, 
and  pay  over  such  balance  as  may  from  time 
to  time  be  payable  to  him  in  right  of  deceased. 
— Painter  vs.  Estate  of  Painter,  68  Cal.  395,  396, 
9  Pac  Rep.  450;  Miller  vs.  Lux,  100  Cal.  609, 
614,  85  Pac.  Rep.  845,  639;  Robertson  vs.  Bur- 
rell,  110  Cal.  568,  574,  42  Pac  Rep.  1086. 

80.  Reasonable  allowance  nade  tOf  for  snb« 
sequent  serviee. — ^When  partnership  has  been 
carried  on  for  some  time  after  dissolution  by 
death,  and  such  continuance  has  proved  bene- 
ficial to  parties,  it  is  but  just  and  proper  that 
surviving  partner  should  receive  reasonable 
allowance  for  his  skill  and  industry  in  con- 
ducting business,  for,  during  that  time,  busi- 
ness has  not  received  care  and  labor  of 
deceased  partner  as  an  equivalent  for  such 
services.— Griggs    vs.    Clark,    23    Cal.    427,    42S. 

See  Maynard  vs.  Richards,  116  III.  466,  482. 
57  Am.  St.  Rep.  162,  46  N.  E.  Rep.  1119;  Wie- 
ner vs.  Field,  11  N.  D.  257,  260,  91  N.  W.  Rep.  67. 

See  notes  57  Am.  Dec.  680;  65  Am.  Dec.  302; 
8  Am.  Rep.   212. 

81.  Same  —  To  be  deducted  out  of  proflts 
realised. — ^When,  in  consequence  of  death  of 
one  partner,  equality  between  them  no  longer 
exists,  it  is  equitable  that  surviving  partner 
should  be  compensated  for  such  services  as 
he  may  have  rendered  in  business  after  death 
of  deceased  partner,  to  be  deducted  out  of 
profits  realized  by  continuance  of 'business,  and 
overplus  divided  between  partners. — Griggs 
vs.  Clark,  23  Cal.  427,  431.  See  Maynard  vs. 
Richard,  166  111.  466,  482,  57  Am.  St.  Rep.  152, 
46  N.  B.  Rep.  1138;  WIsner  vs.  Field,  11  N.  D. 
257,  260,  91   N.  W.  Rep.   67. 

See  notes  57  Am.  Dec.  680;  66  Am.  Dec  802; 
8   Am.    Rep.   212. 

82.  Until  balance  struck.  Is  not  debtor  nor 

creditor.— Legislature,  in  directing  payments  to 
be  made,  has  denominated  them  "balances," 
employing  term  in  sense  different  from  that 
which  it  has  in  mercantile  usage,  but  there 
is  only  one  settlement,  one  balance  of  account 
between  partnership  and  partners  or  their 
representatives.  Until  that  is  struck  surviving 
partner  cannot  be  said  to  be  either  debtor  or 
creditor  of  estate  of  deceased  partner  on  ac- 
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count  of  partnership  deals,  thougrh  suryiylng 
partner  or  estate  of  deceased  may  be  either 
debtor  or  creditor  of  partnership  while  it  is 
being:  wound  up  as  they  may  have  been  before 
Its  dissolution. — Oleason  vs.  White,  34  Cal.  268, 
263.  See  Loeran  vs.  Dixon,  73  Wis.  633,  637,  41 
N.  W.  Rep.   718. 

See  note  77  Am.  Dec  114,  116. 

83.  WIDOW  MAY  SUF!  FOR  ACCOUNTING, 
EXECUTOR  FAILING  TO.— In  action  brousrht 
by  widow  of  deceased  agrainst  surviving:  part- 
ner, for  an  accounting:,   contention   that  under 


this  section  defendant  cannot  be  required  to 
account  to  plaintiff,  but  only  to  executor  or 
administrator  of  deceased  partner,  cannot  be 
sustained.  Where  It  does  hot  appear  that  any 
other  action  for  same  cause  has  been  broue:ht 
by  executor  or  administrator,  and  as  plaintiff, 
under  alle£:ations  of  complaint.  Is  entitled  to 
entire  estate  of  her  deceased  husband,  she 
certainly-  has  such  an  interest  in  subject- 
matter  as  entitles  her  to  maintain  action. — 
Little  vs.  Caldwell,  101  Cal.  663,  662,  36  Pac. 
Rep.  107. 


§  1586.    ACTIONS  ON  BOND  OF  EXECUTOR  OB  ADMINISTBATOB  MAT  I 
BE  BBOUGHT  BY  ANOTHEB  ADBIINISTBATOB.     An  administrator  may,  in 
his  own  name,  for  the  use  and  benefit  of  all  parties  interested  in  the  estate,  main- 
tain actions  on  the  bond  of  an  executor,  or  of  any  former  administrator  of  the 
same  estate. 

History:     Enacted  March  11,  1872,  re-enaetment  of  8199  Probate  Act. 

Applied,    cited,    conatmed,    referred    to,    etc..  A*  to  bond  of  ezocntor  or  admlnlstnitory  see 

In:     Slater   vs.   McAvoy,   123    Cal.    437,    488,    66      S 1388  et  seq.  and  notes. 
Pac.   Rep.   49    (cited). 

§  1587.  WHAT  EXECUTORS  ABE  NOT  PARTIES  TO  ACTIONS.  In  actions 
by  or  against  executors,  it  is  not  necessary  to  join  those  as  parties  to  whom  letters 
were  issued,  but  who  have  not  qualified. 

History:     Enacted    March    11,    1872,    re-enactment    of    S  200    Probate    Act; 
amended  by  Code  Com  mission,  Act  March  8,  1901,  Stats,  and  Amdts.   1900-1|  f 

p.  225,  act  held  unconstitutional,  see  history,  §  5  ante.  | 

As  to  salts  b7  executors  ivtthont  JoIbJuc  parties  bcBeflclsUr  laterested,  see  ante  fi  369   and        ; 
note. 

§  1588.  MAY  OOMPOUND.  Whenever  a  debtor  of  the  decedent  is  unable  to 
pay  all  his  debts,  the  executor  or  administrator,  with  the  approbation  of  the 
court,  or  a  judge  thereof,  may  compound  with  him  and  give  him  a  discharge,  upon 
receiving  a  fair  and  just  dividend  of  his  effects.  A  compromise  may  also  be  au- 
thorized when  it  appears  to  be  just,  and  for  the  best  interest  of  the  estate. 

History:  Ena/!ted  March  11,  1872,  re-enactment  of  §201  Probate  Act  as 
amended  May  26,  1861,  Stats.  1861,  p.  645,  §  71;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  98. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Additional  protection — Afforded  while  acting 

in  good  faith. 

3.  Claim  for  damages — May  be  compromised. 

4.  Compromise — ^Demanded  by  interest  of  estate. 
6.  Same — And  release  with  approval  of  court. 

6.  Power  to  compound — Is  for  protection  of  rep- 

resentative. 

7.  Preliminary  authority  to  compound — ^Not  nec- 

essary. 

8.  Settlement  without  fraud — ^Unimpeachable. 

1.  APPLIBD,  CITBD,  CONSTRITBD,  RB- 
FBRRBD  TO,  etc.,  in:  Moulton  vs.  Holmes, 
67  Cal.  887,  348  (construed);  Hartlsan  vs. 
Southern  Pac.  Co.,  86  Cal.  142,  144,  24  Pac. 
Rep.  851  (cited);  Merrill  vs.  Bachelder,  123 
Cal.  674,  678»  56  Pac.  Rep.  618  (cited);  Brosnan 
vs.  Kramer,  136  Cal.  86,  40,  66  Pac.  Rep.  979 
(cited). 

Aji  to  compromise  of  debt  by  ezecutor  or  a«U 
mlnUtrator,   see   post   S 1788. 

As  to  compromise  or  release  by  executor  or 


administrator  of  claims  due  estate,  see  note  14 
U   R.   A.   114. 

a.  ADDITIONAIi  PROTBCTION  —  Afforded 
while  actlnc  In  ffood  faith. — Object  of  this  sec- 
tion was  not  to  confer  upon  executors  and 
administrators  pbwers  which  otherwise  the^ 
would  not  possess,  but  to  afford  them  addi- 
tional protection  in  acting  in  good,  faith  In 
exercise  of  their  common-law  powers.  Al- 
thougrh  they  could  compromise  claim  or  com- 
pound debt  without  aid  of  statute,  still  the> 
ml£rht  perhaps  be  held  responsible  for  an> 
serious  error  in  Judgrment  in  so  doing:.  Statute 
enables  them  to  obtain  sanction  of  Judgment 
of  court  In  addition  to  their  own,  and  thut 
affords  them  additional  protection  if  their  con- 
duct Is  fair  and  honest. — Moulton  vs.  Holmes 
57  Cal.  337,  344;  Fletcher  vs.  American  T.  &  B 
Co.,  Ill  Ga.  300,  78  Am.  St.  Rep.  188,  36  &  R 
Rep.  767. 

8.  CI4AIM  FOR  DAMAGBS — May  be  compro- 
mised.— The   executor  has   authority,   with  ap* 
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proval  of  probate  court,  to  make  compromise 
In  an  action  aeralnst  defendant  for  damasres 
for  Injuries  resulting:  In  death  of  his  testator.^ 
Hartlsran  vs.  Southern  Pac.  Co.,  86  Cal.  142,  144. 
24    Pac.   Rep.    851. 

4,  COMPROMISXi— Demaaded  br  interest  of 
estate. — An  executor,  or  administrator,  Is  not 
only  bound  to  compromise  and  release  debt 
when  Interests  of  estate  reQUlre  It,  but  he 
would  be  £:uilty  of  culpable  negrlect  If  he 
should  fall  to  do  so,  and  lose  debt.  He  Is 
bound  to  act.  In  such  case,  as  prudent  man 
would  act  were  the  debt  his  own.  Such  power 
beloners  to  all  trustees  for  benefit  of  trust 
estate,  and  they  have  rl£:ht  to  assume  responsi- 
bility of  Judslns  of  necessity  of  Its  exercise.— 
Moulton  vs.  Holmes,  67  Cal.  837,  843;  Hartigan 
vs.  Southern  Pac.  Co.,  86  Cal.  142,  144,  24  Pac. 
Rep.  851;  Slddall  vs.  Clark,  89  Cal.  821,  823, 
26  Pac.  Rep.  829;  Fletcher  vs.  American  T.  & 
B.  Co.,  Ill  Ga.  300,  78  Am.  St.  Rep.  164,  86  S. 
£.  Rep.  767  (dis.  op.).  See  Mulvllle  vs.  Pacific 
Mut.  L.  Ins.  Co.,  19  Mont.  95,  101,  47  Pac.  Rep. 
660;  Trotter  vs.  Mutual  R.  F.  L.  Assoc,  9 
S.  Dak.  596.  602,  70  N.  W.  Rep.  843. 

5.  And    release    rrith    approval    of    eonrt. — 

Power  to  compromise  and  release  debt, '  when 
Interests  of  estate  require  It,  beloners  to  all 
trustees  for  benefit  of  trust  estate,  and  they 
have  Tight  to  assume  responsibility  of  Juds^lns 
of  necessity  for  its  exercise.  The  circum- 
stances which  may  render  it  necessary  are 
presumably  better  known  to  them  than  to  any 
one  else.  The  executors  and  administrators 
have,  therefore,  never  been  required  to  obtain 
preliminary  authority  for  that  purpose  from 
probate  court,  althouerh  juderment  had  to  be 
ultimately  approved  by  court  when  they  came 


to  render  an  account  of  their  trust.— Moulton 
vs.   Holmes,   57   Cal.   837,  343. 

6.  POWER  TO  COMPOUND— Is  for  proteo- 
tlon  of  representative.— This  section,  giving 
executor  and  administrator  power  to  compound 
with  debtors  of  decedent.  Is  intended  for  pro- 
tection of  executors  and  administrators,  and 
is  not  restrictive  of  their  common-law  powers. 
—Moulton  vs.  Holmes,  67  Cal.  337,  843;  Maddock 
vs.  Russell.  109  Cal.  417,  422,  42  Pac.  Rep.  189. 
See  Fletcher  vs.  American  T.  &  B.  Co.,  Ill  Ga. 
300,   78  Am.   St.   Rep.   164,   36   S.   E.  Rep.   767. 

7.  PRELIMINARY  AUTHORITY  TO  COM- 
POUND — Not  necessary. — Circumstances  which 
may  render  it  necessary  for  an  executor  or 
administrator  to  compound  with  debtor  are 
presumably  better  known  to  them  than  to  ajiy 
one  else.  They  have,  therefore,  never  been 
required  to  obtain  preliminary  authority  for 
that  purpose  from  probate  court,  although 
Judgrment  had  to  be  ultimately  approved  by 
court  when  they  came  to  render  an  account 
of  their  trust.— Moulton  vs.  Holmes,  57  Cal. 
337,  848;  Fletcher  vs.  American  Ins.  Co., 
Ill  Ga.  300,  78  Am.  St  Rep.  164,  36  S.  E.  Rep. 
767. 

8.  SETTLEMENT  WITHOUT  FRAUD— Unim- 
peachable.— ^Where  court  found  that  settlement 
sou£:ht  to  be  impeached  was  made  without 
fraud,  it  was  material  fact  to  be  found  that 
it  was  authorized  by  executors;  for  if  it  was 
fair  and  honest  transaction,  made  with  author- 
ity of  executors,  and  In  interest  of  estate,  it 
was  unimpeachable.  The  executors  and  admin- 
istrators have  the  legral  ri^ht  to  compound 
and  discharge  debts  due  to  their  testator  or 
Intestate. — Moulton  vs.  Holmes,  67  Cal.  887, 
842. 


§  1589.  REOOVEBT  OF  FBOFEBTY  FBAUDULENTLT  DISPOSED  OF  BY 
TESTATOB.  When  there  is  a  deficiency  of  assets  in  the  hands  of  an  executor  or 
administrator,  and  when  the  decedent,  in  his  lifetime,  has  conveyed  any  real 
estate,  or  any  rights  or  interests  therein,  with  intent  to  defraud  his  creditors,  or 
to  avoid  any  right,  debt,  or  duty  of  any  person,  or  has  so  conveyed  such  estate 
that  by  law  the  deeds  or  conveyances  are  void  as  against  creditors,  the  executor  or 
administrator  must  commence  and  prosecute  to  final  judgment  any  proper  action 
for  the  recovery  of  the  same;  and  may  recover  for  the  benefit  of  the  creditor  all 
such  real  estate  so  fraudulently  conveyed;  and  may  also,  for  the  benefit  of  the 
creditors,  sue  and  recover  all  goods,  chattels,  rights,  or  credits  which  have  been 
so  conveyed  by  the  decedent  in  his  lifetime,  whatever  may  have  been  the  manner 
of  such  fraudulent  conveyance. 

History:     Enacted    March    11,    1872,    re^naotment    of    S  202    Probate    Act; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.   1900-1| 
p.  226,  act  held  unconstitutional,  see  history,  9  5  ante. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Action — Not   for  a  part  but  for  aU  real 

property  fraudulently  conveyed. 

4.  Administrator— Cannot  sue  to  enforce  trust 

and  compel  reconveyance. 

5.  Assets  —  Made    available    to    executor    not 

available  to  testator. 

6.  Court — Can   compel  administratrix  to   sue, 

under  penalty. 

7.  Same— Cannot  order  creditor  to  sue  in  name 

of  administratrix. 


8.  Creditor's   action   to   set   aside,   barred  In 

three  years. 

9.  Creditor — Cannot    sue    until    representative 

refuses. 

10.  Same — ^Has  right   to   have   conveyance   an- 

nulled although  judgment  a  previous  lien. 

11.  Same— Claim  made  certain  by  judgment. 

12.  Deficiency  of  assets— Justifies  action. 

13.  Same — ^Without  showing  insolvency  between 

deed  and  suit. 

14.  Same — ^Necessaxy  to  action  to  recover  assets. 
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15.  Same — Same — And  existence  of  creditors. 

16.  Evidence — Of  creditors  and  transfer — ^Ma- 

terial in  suit. 

17.  Fraudulent  intent — ^Must  be  alleged. 

18.  Same — Necessary  to  fraudulent  convejance. 

19.  Same — ^Necessary  to  sustain  action. 

20.  Insolvency  and  fraudulent  intent — SufScient 

to  sustain  action. 

21.  Judgment  applies  property  to  debts — Besi- 

due  to  grantee. 

22.  Elnowledge  in  grantee  of  affairs  of  grantor 

— In  absence  of  consideration,  immaterial. 

23.  Only  authority   given   to   recover   property 

conveyed  for  creditors. 

24.  Only   a   claim   allowed   or  a  judgment   en- 

titles creditor  to  sue. 

25.  Only   property   fraudulently   conveyed   sub- 

ject to  creditor's  claims. 

26.  Same — Creditors  can  get  nothing  to  punish 

grantee. 

27.  Order  that  administratrix  allow  suit  in  her 

name  unappealable. 

28.  Statements  of  grantee — Hay  show  intentioa 

of  grantor. 

29.  Statute  authorizes   executor  to  sue  to  set 

aside  fraudulent  conveyance. 
80.  Want   of   consideration   and  knowledge   of 
insolvency — Tend  to  prove  fraudulent  in- 
tent. 

1.  APPIilBD,  CITBI>y  CONSTRUBDy  RB- 
FBRRED  TO,  etc. — 1*  Code  aectloiu — Forde  vs. 
Exempt  Fire  Co.,  60  Cal.  299,  802  (applied); 
Crlll  vs.  Doyle,  63  Cal.  713,  716  (referred  to); 
Estate  of  Pagre,  67  Cal.  288,  241  (cited):  Mes- 
mer  vs.  Jenkins,  61  Cal.  161,  162  (construed 
with  9  1S90  post);  Estate  of  Ohm,  82  Cal.  160, 
22  Pac.  Rep.  927  (cited);  Ohm  vs.  Superior 
Court,  86  Cal.  646,  647,  649,  26  Pac.  Rep.  244 
(construed);  Threlkel  vs.  Scott,  89  Cal.  861,  862, 
26  Pac.  Rep.  879  (cited);  Daugherty  vs. 
Daugrherty,  104  Cal.  221.  222.  87  Pac.  Rep.  889 
(applied);  Field  vs.  Andrade,  106  CaL  107.  108, 
109,  39  Pac.  Rep.  323  (construed);  Emmons  vs. 
Barton,  109  Cal.  662,  667,  42  Pac.  Rep.  808  (con- 
strued with  9  1690  post) ;  Murphy  vs.  Clayton, 
114  Cal.  626,  629,  48  Pac.  Rep.  613,  46  Id.  460 
(construed):  Ackerman  vs.  Merle.  137  Cal.  169, 
170.  69  Pac.  Rep.  988;  Aigeltlnser  vs.  Einstein, 
143  Cal.  609,  614,  101  Am.  St.  Rep.  131.  77  Pac 
Rep.  669  (referred  to). 

2.  Same— 2.  Probate  Act  99  902,  208.— Hills 
vs.  Sherwood,  48  Cal.  886,  393   (construed). 

As  to  attacks  by  creditors  on  conTcyaneea 
of  tanaband  to  wife,  see  mono^rraphic  note  90 
Am.   St.   Rep.    496-666. 

Aa  to  coBTeyaace  by  haaband  to  vrlfe  pend« 
Inff  legral  proceedlasa  prima  facie  fraudulent, 
see  monogrraphlc  note  90  Am.  St.  Rep.  606. 

Aa  to  dellnltloB  of  Tolnntary  conveyancea, 
see  monogrraphlc  note  14  Am.  St.  Rep.   739. 

Aa  to  effect  of  knowledge  of  pnrchaaer  par- 
ticipating In  frand,  see  monographic  note  34 
Am.  St.  Rep.  398,  399. 

As  to  flctltlons  consideration  not  anatalnlnff 
conveyance  by  hosband  In  frand  of  credltora, 
see  monogrraphlc  note  96  Am.  St.  Rep.  18. 

Aa  to  frandolent  knowledge  of  fcrantee,  see 
monogrraphlc  note  20  Am.  St.  Rep.  632,  633. 

Aa  to  Insolvency  aa  element  of  frand,  see 
monographic  note  90  Am.  St.  Rep.  603-605. 

Aa  to  knowledge  of  vendee  as  affectlnsr  valid- 


ity of  eonveyance,  see  monogrraphlc  note  84 
Am.  St  Rep.  395-408. 

Aa  to  naere  inadequacy  of  eonalderatlou  not 
making  conveyance  fraudulent,  see  mono- 
graphic note   90  Am.   St.  Rep.   626,   626. 

Aa  to  neceaslty  for  demand  upon  Innocent 
purchaaer,  see  monogrraphlc  note  24  Am.  SL 
Rep.   798. 

Aa  to  power  of  adnnlniatmtor  and  executor 
to  brlnv  actiona,  see  ante  99  1462,  1681-1683  and 
notes. 

Aa  to  presumption  aa  to  intent  of  srantor  in 
making  transfer,  see  monogrraphlc  note  14  Am. 
St.  Rep.  747. 

Aa  to  presumption  tkat  eonveyanee  made  to 
defraud  aubaequent  creditor,  see  monogrraphlc 
note  14  Am.  St.  Rep.  761-764. 

Aa  to  purchase  by  wife  of  inaolvent  kuaband 
when  deemed  fraudulent,  see  monogrraphlc  note 
90  Am.  St.  Rep.  620,  621.*^ 

As  to  pnreliaaer  bona  flde  not  affected  by 
transfer,  see  monogrraphlc  note  80  Am.  St.  Rep. 
632,  638. 

Aa  to  right  of  credltora  In  eaae  of  fraudulent 
tranafer,  see  monogrraphlc  note  14  Am.  St.  Rep. 
746.    746,    760. 

Aa  to  auita  by  ezeeutora  without  Jolnlnir  parw 
tlea  beneflcially  intereated^  see  ante  9  869  and 
note. 

Aa  to  transfer  of  homeateud  In  fraud  of  cred- 
ltora, see  monographic  note  9  Am.  St  Rep.  210. 

Aa  to  voluntary  trust  aa  fraudulent,  see 
monographic  note  84  Am.  St  Rep.  216,  217. 

8.  ACTION— Not  for  a-  part  but  for  all  real 
property  fraudulently  conveyed. — ^Under  terms 
of  this  statute  It  would  seem  that  whenever 
there  is  substantial  deficiency  of  assets  in 
hands  of  an  administrator,  he  may,  for  benefit 
of  creditors,  recover  all  estate  that  has  been 
conveyed  away  in  such  manner  that  convey- 
ance thereof  was  void  as  against  creditors  of 
deceased.  It  does  not  say  that  he  may  recover 
part  of  real  estate  fraudulently  conveyed,  or 
sufficient  of  it  to  satisfy  claims;  but  it  says 
he  "may  recover  for  benefit  of  creditors  of 
such  real  estate  so  fraudulently  conveyed." — 
Ackerman  vs.  Merle,  137  Cal.  167,  168,  69  Pac. 
Rep.    982. 

4.  ADMINISTRATOR — Cannot  sue  to  enforce 
trust  and  compel  reconveyance.-~An  action 
brought  by  administrator  of  deceased  person 
to  set  aside  conveyance  of  certain  real  prop- 
erty made  by  decedent  in  his  lifetime,  is  an 
action  to  enforce  trust  in  lands  to  compel  re- 
conveyance of  legal  title  which  plaintifC, 
administrator,  had  no  capacity  to  bring,  and 
demurrer  on  that  ground  should  have  been 
sustained.— Field  vs.  Andrade.  106  Cal.  107.  108, 
39  Pac.  Rep.  323. 

5.  ASSESTS — Made  available  to  executor  not 
available  to  testator. — Except  for  these  sec- 
tions of  Probate  Act  executor  could  not  render 
available  or  reduce  to  assets  that  which  testa- 
tor could  not  demand  or  recover,  nor  would 
probate  court  have  any  control  of  fund  arising 
out  of  sale  of  property  fraudulently  conveyed. 
—Hills   vs.   Sherwood,   48   Cal.   886.   393. 

d.  COURT — Can  compel  admlnlntratrlaE  te 
sue  under  penalty. — The  court  can  compel  ad- 
ministratrix to  bring  suit  in  proper  case,  for 
statute  declares  that  "executor  or  administra- 
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tor  must  commence  and  prosecute  to  final  Jud^r- 
ment  any  proper  action  for  recovery  of  same." 
Obedience  to  this  mandate  and  order  of  court 
may  be  compelled  by  proceedincrs  for  contempt, 
or  letters  may  be  revoked,  and  an  admini- 
strator appointed  who  will  prosecute  proper 
action. — Ohm  vs.  Superior  Court,  85  Cal.  545, 
549,  26   Pac.  Rep.   244. 

7.  Caaiiot  order  creditor  to  sue  %m.  name  of 
admlnlatratrlx. — ^If  order  of  court  directs 
administratrix  to  commence  an  action,  it  would 
be  conclusively  presumed  that  evidence  taken 
by  court  was  sufficient  to  support  order,  but 
an  order  that  creditor  do  so,  in  name  of  admin- 
istratrix, iTlves  to  creditor  control  of  an  action. 
In  name  of  representatives  of  all  who  are 
Interested  in  estate — ^heirs  as  well  as  creditors 
— and  there  Is  no  warrant  in  statute  for  such 
authority,  and  no  case  which  upholds  It.  There 
certainly  is  no  necessity  for  such  action.  The 
creditor  may  bring  an  action  in  his  own  name. 
The  statute  does  not  exclude  him, — he  has  his 
remedy  independently  of  administrator. — Ohm 
vs.  Superior  Court,  85  Cal.  545,  548,  26  Pac. 
Rep.  244. 

8.  CREDITOR'S  ACTION  — To  set  aside, 
barred  la  three  years. — The  statute  of  limita- 
tions does  not  bar  an  action  by  creditor  to  set 
aside  fraudulent  conveyance  permissible  under 
this  section  until  three  years  after  Judsrment 
establishing:  creditor's  claim. — Ohm  vs.  Superior 
Court,  85  Cal.  646,  548,  26  Pac.  Rep.  244;  Brown 
vs.  Campbell,  100  Cal.  635,  645,  38  Am.  St.  Rep. 
314,  35  Pac.  Rep.  433.  See  Rose  vs.  Dunklee, 
12  Colo.  App.  403,  417,  66  Pac.  Rep.  342. 

9.  CREjDITOR — Cannot  sue  until  representa- 
tire  refvses. — Ordinarily,  an  action  to  recover 
property  fraudulently  conveyed  by  decedent  In 
his  lifetime  should  be  brought  by  his  executor 
or  administrator,  and  such  an  action  by  cred- 
itor would  not  lie,  at  least  unless  he  shows 
an  exhaustion  of  all  means  to  procure  such  an 
action  to  be  brought  by  proper  person. — Em- 
mons vs.  Barton,  109  Cal.  662,  667,  42  Pac.  Rep. 
303. 

10.  Has  ristat  to  have  eonveyance  annulled 
althonsh  Jndxment  a  previous  llen.^ — Fact  that 
creditors'  Judgment  was  lien  of  creditor  before 
its  fraudulent  conveyance  by  decedent  in  his 
lifetime  does  not  affect  his  right  to  have  con- 
veyance declared  void  by  judicial  decree. — 
Ackerman  vs.  Merle.  137  Cal.  167,  159,  69  Pac 
Rep.   982. 

11.  Claim  made  certain  by  Judgnkent. — Claim 
of  creditor  should  be  certain  before  he  can 
concern  himself  with  debtor's  frauds,  and  It 
cannot  be  made  certain  except  by  Judgment. 
A  claim  that  is  merely  asserted  ought  not  to 
be  sufficient.  "When  claim  has  become  certain 
he  may  inquire  into  title.  Possession  may  be 
preserved  to  preserve  attachment  lien,  but 
nothing  more  Is  necessary  until  claim  is  made 
cerUin.— Algeltinger  vs.  Einstein,  148  Cal.  609, 
•16,  101  Am.  St.  Rep.  131.  77  Pac.  Rep.  669. 

12.  DBFICIBNCY  OF  ASSBTS — Justifies  ac- 
tions—Allegation in  complaint  of  administrator, 
in  language  of  statute,  "that  there  is  deficiency 
of  assets  in  plaintllTs  hands  and  in  estate  of 
said  deceased  to  meet  payments  of  said  claim," 
was  sufficient  allegation  to  show  right  of 
action  under  statute  to  rocover,  for  benefit  of 


creditors  of  estate,  real  estate  fraudulently 
conveyed;  and,  certainly,  in  absence  of  special 
demurrer,  complaint  was  sufficient  in  this 
respect  without  additional  allegations  showing 
that  all  of  property  sought  to  be  recovered 
was  needed  to  pay  creaUors  of  estate. — ^Acker- 
man  vs.  Merle,  137  Cal.  157,  158,  69  Pac.  Rep. 
982. 

18.  Without  showing  Insolvency  between 
deed  and  suit.  —  Where  complaint  alleges  a 
deficiency,  in  language  of  section,  in  absence 
of  special  demurrer  it  cannot  be  held  that 
complaint  Is  insufficient  to  support  Judgment 
for  failure  to  show  that  between  time  of  con- 
veyance and  time  of  Institution  of  suit  debtor 
continued  without  sufficient  property  to  sat- 
isfy his  creditors. — ^Ackerman  vs.  Merle.  137 
CaL  167,  159,  69  Pac.  Rep.  982. 

14*     Ifecessary  to  action  to  recover  assets^— 

The  law  does  not  encourage  useless  litigation, 
and,  therefore,  does  not  authorize  administra- 
tor to  commence  an  action  for  which  there  Is 
no  apparent  necessity.  He  cannot  sue  to 
recover  assets  for  estate,  unless  it  appears 
that  there  is  an  actual  deficiency  of  assets. 
Burden  of  proof  and  of  allegation  on  question 
of  necessity  rests,  and  properly  rests,  on  party 
commencing  action.  —  Field  vs.  Andrade,  106 
Cal.  107,  110,  89  Pac.  Rep.  328;  Murphy  vs. 
Clayton,  114  Cal.  626,  689,  43  Pac  Rep.  613,  46 
Id.  460. 

15.  Same — And  existence  of  creditors. — Ob- 
vious intent  and  meaning  of  this  section  are 
that  two  things  must  occur  to  authorize 
administrator  to  commence  an  action  to  set 
aside  deed  of  his  intestate  as  void  against 
creditors:  1.  There  must  exist  creditors  to  be 
paid;  and,  2.  There  must  be  an  insufficiency 
of  assets  In  hands  of  administrator  to  meet 
their  demands.  If  there  are  no  cre^^  iters,  or, 
there  being  creditors,  administrator  has  suf- 
ficient assets  of  estate  in  his  hands  to  meet 
their  demands,  he  is  without  power  to  main- 
tain action. — Ohm  vs.  Superior  Court,  85  Cal. 
645,  647,  26  Pac  Rep.  244;  Field  vs.  Andrade, 
106  Cal.  107,  110,  89  Pac  Rep.  323. 

19,  BVIDENCE: — Of  creditors  and  of  trans- 
fer— Material  In  suit. — ^If  transfer  of  personal 
property  was  made  by  deceased  for  purpose  of 
defrauding  creditors,  his  administrator  may 
maintain  an  action  for  recovery  of  it,  and,  in 
that  aspect  of  case,  it  would  be  material  to 
prove  that  there  were  creditors  to  be  de- 
frauded, as  well  as  that  transfer  was  made 
with  intent  to  defraud  them. — Harris  vs.  Har- 
ris. 59  Cal.   623,  626. 

17.  FRAUDULENT  INTBNT— Must  be  al- 
leged.— Fraudulent  intent  is  question  of  fact. 
and  must  be  alleged  in  complaint  to  set  aside 
conveyance  alleged  to  have  been  made  in  fraud 
of  creditors. — Threlkel  vs.  Scott,  89  Cal.  351, 
353,  26  Pac.  Rep.  879;  Wlndhaus  vs.  Bootz.  92 
Cal.  617,  622,  28  Pac.  Rep.  567;  Daugherty  vs. 
Daugherty,  104  Cal.  221,  228,  37  Pac.  Rep.  889; 
Emmons  vs.  Barton,  109  Cal.  662,  671,  42  Pac. 
Rep.  208;  Hutchinson  vs.  First  Nat  Bank,  133 
Ind.  371,  288,  36  Am.  St.  Rep.  547,  30  N.  E. 
Rep.  962. 

18.  yposasai/  to  fraudulent  conveyance. — 
Conveyance  to  his  wife  as  gift,  on  day  preced- 
ing his  death,  while  fatally  111,  and  when  he 
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waa  indebted  largrely  beyond  his  ability  to  pay, 
In  absence  of  allegation  or  proof  of  fraudulent 
intent,  is  not  necessarily  a  fraudulent  convey- 
ance.—Threlkel  vs.  Scott.  89  Cal.  861.  362.  26 
Pac.   Rep.    879. 

10.  Necessary  to  snatalit  action— A  volun- 
tary conveyance  by  an  insolvent  debtor  is  not 
necessarily  fraudulent  and  void  as  to  creditors, 
and  in  an  action  by  administrator  to  compel 
surviving  wife  of  decedent  to  convey  to  him 
certain  real  property,  alleged  In  complaint  to 
have  been  conveyed  to  her  as  gift  by  her  hus- 
band on  day  preceding:  his  death,  while  fatally 
'  ill,  and  when  he  was  Indebted  largely  beyond 
his  ability  to  pay.  complaint  was  insufflcient, 
in  absence  of  an  allegation  of  fraudulent  in- 
tent, which  is  indispensable  for  purpose  of 
showing  plaintlfTs  authority,  under  the  law, 
to  bring  action.— Threlkel  vs.  Scott,  89  Cal. 
361,  363.  26  Pac  Rep.  879;  Windhaus  vs.  Boots, 
92  Cal.  617,  622,  28  Pac.  Rep.  667;  Daugherty 
vs.  Daugherty.  104  Cal.  221.  223,  37  Pac.  Rep. 
889;  Emmons  vs.  Barton.  109  Cal.  662.  671,  42 
Pac.   Rep.   303. 

20.  IN80LTS3NCY  AND  FRAUDULBNT  IN- 
TENT— SliUlcient  to  snatalA  actloii. — Insolvency 
of  an  Intestate,  and  conveyance  with  intent  to 
defraud  his  creditors,  are  facts  sufficient  to 
set  forth  in  complaint  to  recover  for  estate 
property  conveyed  by  deceased,  upon  ground 
that  conveyance  was  made  to  defraud  cred- 
itors.—Threlkel  vs.  Scott,  89  Cal.  361,  26  Pac. 
'   Rep.  879. 

f        21.     JUDGHBNT    APPLIBS    PROPBRTY    TO 

^   DBBTS — Residue  to  srantee. — ^Where  action  is 

;    brought     by     creditors     to     recover     property 

j   fraudulently    conveyed.    Judgment    should    be 

(   that    property    fraudulently    conveyed,    or    so 

'   much    thereof   as    is   necessary,   be   applied   to 

satisfaction   of   debts,   and   residue,   if  any.   go 

to  grantee.    It  is  not  to  go  into  assets  of  estate 

for  any  purpose  other  than  payment  of  debt. 

Residue  does  not  go  to  heir,  for  he  stands  in 

shoes  of  the  fraudulent  grantor. — Bmmons  vs. 

Barton,    109    Cal.    662,    668.    42    Pac.    Rep.    303; 

Tully  vs.   Tully,    137   Cal.   60.   66,   69   Pac   Rep. 

700. 

22.  KNOWIiBDGES  IN  GRANTBflS  OF  AF- 
FAIRS OF  GRANTOR— In  absence  of  consid- 
eration, Immaterial.  —  In  an  action  against 
Harriet  A.  Scott,  to  set  aside  conveyance  by 
deceased  to  her  as  in  fraud  of  creditors, 
whether  she  knew  condition  of  her  husband's 
affairs  is  Immaterial,  as  she  gave  no  valuable 
consideration  for  property,  and  in  such  case 
judgment  for  plaintlfiC  should  be  affirmed. — 
Threlkel  vs.  Scott,  89  Cal.  361,  26  Pac.  Rep. 
879: 

23.  ONLY  AUTHORITY  GIVB2N  TO  RB- 
COVER  PROPERTY  CONVEYED  FOR  CRED- 
ITORS.—The  only  authority  given  executors 
or  administrators  to  recover  for  benefit  of 
creditors  property  conveyed  or  transferred  by 
deceased  in  his  lifetime  is  found  in  this  and 
next  succeeding  section.— Murphy  vs.  Clayton. 
114  Cal.  526,  536,  43  Pac.  Rep.  613,  46  Id.  460. 
See  First  Nat.  Bank  vs.  Ludrigsen,  8  Wyo.  230. 
250,  66  Pac.  Rep.  994,  67  Id.  934. 

24.  ONLY  A  CLAIM  ALLOWED  OR  A  JUDG- 
MENT ENTITLES  CREDITOR  TO  SUE. — ^Any 
creditor  is  entitled  to  maintain  an  action  to  set 


aside  fraudulent  conveyance,  but  he  must  be 
such  creditor  whose  claim  has  been  allowed  by 
"administrator,  or  is  evidenced  by  Judgment. — 
Ohm  vs.  Superior  Court,  86  CaL  646,  647,  26  Pac 
Rep.  244. 

28.  ONLY  PROPERTY  FRAUDULENTLY 
CONVEYED  IS  SUBJECT  TO  CREDITORS' 
CLAIMS. — In  an  action  brought  for  benefit  of 
creditors,  under  provision  of  this  section,  to 
recover  three  pieces  of  land  alleged  to  have 
been  conveyed  to  defendant  by  plaintlfTs  intes- 
tate in  fraud  of  creditors,  creditors  were 
entitled  to  subject  to  payment  of  their  claims 
only  property  fraudulently  conveyed. — ^Acker- 
man  YS.  Merle,  137  Cal.  169,  171,  69  Pac  Rep. 
983. 


29,  Credltom  emu  get  notlalnff  to  paniah 
srantec — Rights  of  creditors  in  property  are 
not  enlarged  or  extended  by  fraudulent  trans- 
fer. They  can  get  nothing  for  mere  sake  of 
punishing  fraudulent  grantee,  and  are  entitled 
in  equity  only  to  have  such  interest  in  prop- 
erty applied  to  satisfaction  of  their  claims  as 
has  been  fraudulently  conveyed  away. — Acker- 
man  vs.  Merle,  187  Cal.  169,  171,  69  Pac  Rep. 
983. 

27.  ORDER  THAT  ADMINISTRATRIX  AL- 
LOW SUIT  IN  HER  NAME  UNAPPEALABLE. 

— From  an  order  made  by  probate  court,  that 
an  administratrix  allow  her  name  to  be  used 
in  suit  for  recovery  of  real  estate  for  benefit 
of  estate  and  creditors  thereof,  any  such  suit 
to  be  prosecuted  to  final  Judgment,  upon  con- 
dition that  administratrix  be  saved  harmless 
from  any  expenses  and  costs  of  suit,  no  appeal 
can  be  taken,  as  it  is  not  mentioned  in  S  963 
of  this  code,  providing  for  appeal  in  pro- 
bate matters. — Estate  of  Ohm,  82  Cal.  160,  162, 
22  Pac.  Rep.  927. 

28.  STATEMENTS  OF  GRANTEE -- May 
show  Intention  of  grantor, — In  an  action 
brought  under  this  section,  evidence  of  certain 
statements  alleged  to  have  been  madd  by  de- 
fendant at  time  deed  was  executed,  and  some 
six  weeks  prior  to  that  time,  tended  to  show 
that  Scott  knew  of  his  indebtedness,  and  hence 
to  throw  light  upon  his  Intention  when  he 
executed  such  deed,  was  properly  admitted. — 
Threlkel  vs.  Scott,  89  CaU  361,  26  Pac. 
Rep.  879. 

28.  STATUTE  AUTHORIZES  EXECUTOR 
TO  SUE  TO  SET  ASIDE  FRAUDULENT  CON- 
VEYANCE.— The  purpose  of  statute  (Probate 
Act  §9  202,  203)  is  accomplished  by  empowering 
executor  or  administrator  to  prosecute  suit  to 
set  aside  fraudulent  conveyance.  It  does  not 
purport  to  exclude  creditors  from  bringing  it 
if  they  are  authorized  so  to  do  by  general  law. 
— HlUs  vs.  Sherwood,  48  Cal.  386,  393. 

80.  WANT  OF  CONSIDERATION  AND 
KNOWLEDGE  OF  INSOLVENCY  —  Tend  to 
prove  fmudnlent  Intent.  —  The  fact  that  one 
conveys  a  large  portion  of  his  property  with- 
out valuable  consideration  to  his  wife,  know- 
ing at  time  that  his  debts  cannot  be  paid 
without  recourse  to  such  property,  tends 
strongly  to  prove  that  such  conveyance 
was  made  with  the  intent  to  defraud  his  cred- 
itors.~-Threlkel  vs.  Scott,  89  Cal.  ^  861,  26  Paa 
Rep.  879. 
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§1590.  WHEN  KSECUTOB  TO  SUE,  AS  PROVIDED  IN  FREOEDINO 
SECTION.  No  executor  or  administrater  is  bound  to  fue  for  such  estate,  as  men- 
tioned in  the  preceding  section,  for  the  benefit  of  the  creditors,  unless  an  appli- 
cation of  creditors,  who  must  pay  such  part  of  the  costs  and  expenses  of  the 
suit,  or  give  such  security  to  the  executor  or  administrator  therefor,  as  the  court, 
or  a  judge  thereof,  shall  direct. 

History:     Enacted    March    11,    1872,    re-enactment    of    f  203    Probate    Act; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  98. 


1.  APPLUBD,     CITBD,     CONSTRVBD,     RB- 
I  FKRRBD  TOy  etc..  In:    Mesmer  vs.  Jenkins,  61 

Cal.  161,  152  (cited);  Estate  of  Ohm,  82  Cal. 
160,  22  Pac  Rep.  927  (cited);  Ohm  vs.  Superior 
Court,  85  Cal.  545,  547,  26  Pac  Rep.  244  (con- 
strued with  §1589  ante  and  91591  post);  Sm- 
mons  vs.  Barton,  109  Cal.  662,  667,  42  Pac.  Rep. 
3G3  (construed  with  S  1589  ante);  Murphy  vs. 
Clayton,  114  C^l.  526,  585.  43  Pac  Rep.  613,  46 
Id.  460  (construed  with  9  1589  ante). 

2.  COSTS  AND  BXPBN SBS— Paid  or  secured 
sdnlmlatnitor  mnat  sne« — It  was  at  one  time 
disputed  whether  an  administrator  could  set 
aside  fraudulent  conveyance  of  personal  prop- 
erty by  intestate;  and,  under  our  system, 
fraudulent  conveyance  of  realty  would  stand 
upon  like   footing.     But  right  of  executor  or 


administrator  to  maintain  suit  was  settled  by 
99  202,  208  of  Probate  Act  Those  sections  pro- 
vide that  an  executor  or  administrator  may 
(on  application  of  creditor,  who  shall  give  se- 
curity for  costs  and  expenses)  procure  any 
proper  action  with  reference  to  such  fraudulent 
conveyance. — ^Hills  vs.  Sherwood,  48  Cal.  886, 
393. 

8.  If  decedent  in  his  lifetime  had  conveyed 
any  pai;t  of  his  real  estate,  with  intent  to  de- 
fraud his  creditors,  administrators,  on  appli- 
cation of  creditors,  and  their  payins  or  secur- 
ing to  be  paid  such  part  of  costs  of  suit  as 
court  or  Judge  might  direct,  would  have  been 
bound  to  bring  an  action  for  recovery  of  prop- 
erty so  conveyed. — ^Mesmer  vs.  Jenldns,  61  Cal. 
151,  152. 


§  1691.  DISPOSITION  OF  ESTATE  RECOVERED.  AU  real  estate  so  recovered 
must  be  sold  for  the  payment  of  debts  in  the  same  manner  as  if  the  decedent  had 
died  seized  thereof,  upon  obtaining  an  order  therefor  from  the  court ;  and  the  pro- 
ceeds of  all  goods,  chattels,  rights,  and  credits  so  recovered  must  be  appropriated 
in  payment  of  the  debts  of  the  decedent  in  the  same  manner  as  other  property  in 
the  hands  of  the  executor  or  administrator. 

History:  Enacted  March  11,  1872,  re-enactment  of  f  204  Probate  Act; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  98;  amended  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1^0-1,  p.  226,  act  held 
unconstitutional,  see  hlstoiy,  8  5  ante. 

Applied,  cited,  eonstmed^  referred  to,  etc.  In:  (cited);  Ohm  ▼•.  Superior  Court,  86  Cal.  645, 
Bstate  of  Page,  67  CaL  238,  241  (cited);  Estate  547,  26  Pao.  Rep.  244  (construed  with  191589, 
of  Ohm.    82    CaL    160,    162,    22    Pac    Rep.    927      1690  ante). 


C3HAPTER  IX. 

[This  entire  chapter  was  amended  by  Act  March  7,  1905,  Stats,  and  Amdts.  1905,  pp.  76-78.] 

OP  THE  CONVEYANCE  OP  RBAI,  ESTATE  AND  TRANSFER  OF  PERSONAL  PROPERTY  BY 

EXECUTORS  AND  ADMINISTRATORS  IN  CERTAIN  CASES. 


91597.  Executor  or  administrator  to  complete 
contracts  for  sale  of  real  or  personal 
property. 

91598.  Petition  for  executor  or  administrator 
to  make  conveyance  or  transfer,  and 

I  notice  of  hearing. 

I  9 1599.    Interested  parties  may  contest. 

I  §  1600.    Conveyances  or  transfers,  when  ordered 

to  be  made. 
I  1 1601.    Execution  of  conveyance  or  transfer  and 
'  the  recording  of  the  order  therefor. 


§  1602.  Bights  of  petitioner  to  enforce  the  con- 
tract. 

9  1603.    Effect  of  conveyance  or  transfer. 

§  1604.    Effect  of  recording  a  copy  of  the  decree. 

S  1605.  Recording  of  the  decree  does  not  super- 
sede power  of  court  to  enforce  it. 

9 1606.  Where  party  to  whom  conveyance  or 
transfer  to  be  made  is  dead. 

S  1607.  Decree  may  direct  possession  to  be  sur- 
rendered. 


§1597.  EXEOXTTOR  OB  ADMINISTRATOR  TO  COMPLETE  CONTRACTS 
FOE  SALE  OF  REAL  OR  PERSONAL  PROPERTY.  When  a  person  who  is 
bound  by  contract  in  writing  to  convey  any  real  estate,  or  to  transfer  any  per- 
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sonal  property,  dies  before  making  conveyance  or  transfer,  and  in  all  cases  when 
such  decedent,  if  living  might  be  compelled  to  make  such  conveyance  or  transfer, 
the  court,  having  jurisdiction  of  the  probate  proceedings  of  the  estate  of  such 
decedent,  may  make  a  decree  authorizing  and  directing  the  executor  or  adminis- 
trator of  such  deceased  person  to  convey  or  transfer  such  real  estate  or  personal  | 
property  to  the  person  entitled  thereto.  j 

History:     Enaoted   March    11,    1872,   re-enaetment   of    S  205   Probate   Act;  i 

amended  April  16,  1880,  Code  Amdts.  1880  (0.  C.  P.  pt.),  p.  99;    March  7,  1905,  / 

Stats,  and  Amdta  1905,  p.  76.  | 


L  In  GeneraL 

1.  Applied,  cited,  construed,  referred  to. 

2.  Amendment   of  decree — Nunc  pro   tunc,  by 

adding  costs,  improper. 

8.  Equity  power  not  conferred  on  probate  court. 

4.  Execution  of  deed— Action  to  compel,  is  ac- 
tion in  equity. 

6.  Executor — ^May  petition  for  conveyance  of 
real  or  personal  property. 

6.  Probate  court — Can  compel  conveyance  where 

court  of  equity  would. 

7.  Section  —  Inapplicable    where    property    not 

subjected   to   administration. 

8.  Same — Includes  all  cases  where  party  entitled 

to  conveyance. 

9.  Same — Intended  to  save  expense  and  delay 

of  suit  in  equity. 

10.  Specific  performance — Decree  for  of  bid  at 

void  sale,  not  enforceable. 

11.  Same -r- Obtained    by    administrator    as    in- 

dividual without  resigning. 

12.  Special  property  in  estates  vests  in  executor. 

II.  Contracts. 

13.  Contracts — ^Dependent    on    personal    skill    or 

taste,  executor  not  liable. 

14.  Same — Enforceable  in  lifetime,  may  be  en- 

forced by  probate  court. 

15.  Same — For  personal  service  does  not  survive 

death  of  defendant. 

16.  Same— Fulfilled    as    to    part    dependent    on 

personal  skill,  must  be  completed. 

17.  Same— Involving    personal    service,    it    ter- 

minates with  death. 

18.  Same — Not  enforceable,  unless  it  binds  de- 

cedent in  lifetime. 

19.  Same — To  convey  must  specify  lots. 

20.  Same — To  supply  material  for  definite  period 

to  be  completed  by  administrator. 

I.     IN  aCNERAL. 

1.  APPL.IBD,  CITBD,  CONSTRUBD,  RB- 
FCRRBD  TO,  etc.,  in:  Cory  vs.  Hyde,  49  Cal. 
469,  471  (construed) ;  RosenberjT  vs.  Frank,  68 
Cal.  387,  416  (construed);  Hall  vs.  Rice.  64  Cal. 
448,  444,  1  Pac.  Rep.  891  (cited);  Estate  of 
Dick.  74  Cal.  284,  15  Pac.  Rep.  837  (construed); 
Lugo  vs.  De  Toro,  91  Cal.  405,  416,  27  Pac.  Rep. 
1082  (cited);  Estate  of  Healy,  137  Cal.  474,  478, 
70  Pac.  Rep.  466  (construed);  Estate  of  Potter, 
141  Cal.  350,  74  Pac.  Rep.  986  (applied),  141  Cal. 
424,  425,  75  Pac.  Rep.  850  (applied);  Estate  of 
Gamier,  147  Cal.  457,  458.  82  Pac.  Rep.  68  (con- 
strued with  §§1698-1602  post);  Wadleifirh  vs. 
Phelps  (Cal.  Aug.  80,  1906),  87  Pac.  Rep.  93, 
(construed  not  to  apply  to  an  action  to  com- 
pel reconveyance  of  land  held  by  decedent  un- 
der deed  absolute  In  form  but  In  fact  a 
mort£:affe). 


As  to  aetloaa  for  mpeeUke  perfomaiico  of  con- 
tmct«,  see  monogrraphic  note  68  Am.  St.  Rep. 
768-768. 

Am  to  anthorltr  of  ezeeutors  and  ndmliil- 
■trmtora  to  perform  contracts  for>ttac  pnrchnse 
of  real  property,  see  monogrraphic  note  78  Am. 
St.   Rep.   178. 

As  to  contracts  for  ezduinse  of  land,  see 
monographic  note  6  Li.  R.  A.  246. 

A«  to  contracts  for  aale  of  property  to  be 
dellTcrcd  In  the  fntnrcy  see  monofirraphio  note 
1  Am.  St.  Rep.  762-766. 

As  to  contracts  to  transfer  Interest  In  renlty, 
see  monographic  note   3  L.  R.  A.   337. 

As  to  ^rhen  Impossibility  of  performnnce  of 
contract  does  not  relieve  party  from  obUfl^atlon, 
see  monographic  note  81  Am.  St.  Rep.  447. 

As  to  Interest  created  by  Instnunent  In  writ- 
Insy  see  post  S  1971   and  note. 

As  to  nnconsdonnble  contracts^  see  mono- 
graphic note  81  Am.  St.  Rep.  664-669. 

2.  AMSNDMBNT  OF  DECREE  — Nnnc  pro 
tnnCf  by  adding  costs.  Improper. — Decree  In 
proceedings  under  this  section  and  S  1598  post, 
dismissing  petition  without  prejudice,  was  en- 
tered on  eleventh  day  of  June,  1902,  and  made 
no  order  concerning  costs.  Several  months 
thereafter  administrator  moved  fpr  order  to 
amend  the  Judgment,  nunc  pro  tunc,  by  adding 
thereto  a  Judflrment  for  costs,  "upon  the  ground 
that  said  administrator  Inadvertently  failed  on 
said  eleventh  day  of  June  to  ask  for  said  Judg- 
ment," which  was  granted.  This  was  error. 
It  was  attempt  by  court,,  not  to  correct  a 
clerical  misprision,  not  to  supply  omitted  evi- 
dentiary matter,  but  at  later  date  to  enter 
Judgment  which  originally  it  had  never  con- 
templated entering,  but  which  at  time  of  giving 
original  Judgment  it  might  have  caused  to  be 
entered.— Estate  of  Potter,  141  CaL  424,  425, 
76  Pac.  Rep.  860. 

8.  EQUITY  FOSTER  NOT  CONFERRED  ON 
PROBATE  COURT. — Second  clause  of  this  sec- 
tion was  only  Intended  out  of  abundant  caution 
to  authorize  probate  court  to  try  and  deter- 
mine such  defenses  to  written  contract  for 
conveyance;  but  It  was  not  intended  to  confer 
upon  that  court  equity  powers  in  that  large 
class  of  cases  founded  upon  a  part  perform- 
ance of  verbal  contracts  for  sale  and  convey- 
ance of  land  (cone.  op.  Crockett,  J.). — Cory  vs. 
Hyde,  49  Cal.  469,  478. 

4.  EXECUTION  OF  DEED — Action  to  com- 
pel, Is  action  In  equity. — ^Under  this  section 
and  59 1698-1607  post,  many  deeds  have  been 
made  by  executors  and  administrators  upon 
orders  made  by  probate  courts,  and  titles 
thereby  attempted  to  be  made  have  been  acted 
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upon  and  reco^rnized  as  valid.  Yet  compelling: 
of  an  executor  or  administrator  representing 
deceased  person,  who  was  bound  by  contract  In 
writing:,  to  execute  a  deed,  Is  as  much  case 
In  equity  as  an  action  to  obtain  construction 
of  will.— Rosenberg:  vs.  Frank,  58  Cal.  887,  416. 

6.  BXBCX7TOR — ^Har  pctltlOB  for  convey- 
,  uee  of  real  or  personal  property. — ^An  executor 
^  or  administrator  of  an  estate  has  same  rig:ht, 
I  under  provisions  of  code,  to  present  petition 
I  for  conveyance  of  real  estate  (and  since  late 
J  amendment  also  for  transfer  of  personal  prop- 
I  erty)  as  any  other  party. — £state  of  Qarnler, 
I  147  Cal.  457,  460,  82  Pac  Rep.  68. 

•.  PROBATES  COURT — Cam  compel  eowvvT' 
■see,  nrhere  court  of  eqiiitT  urovld. — ^Thls  sec- 
tion Is  same  as  S  295  of  former  Probate  Act 
with  words  Interjected,  "and  In  all  cases  ^here 
such  decedent,  if  livlnsTt  mlgrht  be  compelled 
to  make  such  conveyance."  As  amended,  It 
provides.  In  effect,  that  when  person,  bound 
by  contract  In  writing  to  make  conveyance  of 
real  estate,  shall  die  before  making:  convey* 
ance.  In  case  where  if  decedent  were  living:  a 
court  of  equity  would  compel  him  to  make 
such  conveyance,  probate  court  may  decree  It. 
—Cory  vs.  Hyde,  49  CaL  469,  472. 

7.  8BCTION — ^Inapplicable  where  property 
not  snbjected  to  administration. — ^The  pro- 
visions of  this  and  followingr  sections  have  no 
application  where  contract  referred  to  In 
those  sections  must  be  "In  writing:,"  and,  by 
virtue  of  such  contract,  property  affected  by  It 
is  taken  to  be  from  administrator,  and  not 
subjected  to  administration  or  distribution.— 
Estate  of  Healy,  187  Cal.  474,  478,  70  Pac.  Rep. 
455. 

8.  Indndes  all  cajies  where  party  entitled 
■  to  conveyance. — ^Applylngr  to  this  section   rule 

in  construing:  statute,  that,  if  practicable,  effect 
shall  be  g:lven  to  every  part  of  it,  it  Is  clear 
that  if  clause  which  provides  that  probate 
court  may  decree  convesrance  "in  all  cases 
where  such  decedent,  if  living:,  mlg:ht  be  com- 
pelled to  make  such  conveyance"  la  to  be 
construed  literally,  it  includes  all  cases  In 
which  party  is  entitled  to  conveyance  whether 
contract  be  in  writing:  or  not  (cone.  op. 
Oockett,  J.).— Cory  vs.  Hyde,  49  Cal.  469,  472. 

Docs  not  Include  deed  absolute  in  form,  but 
in  fact  a  mortg:ag:e,  and  suit  cannot  be  main- 
tained under  section  to  compel  executor  to 
execute  deed  to  real  owner. — ^Wadlel^h  vs. 
Phelps   (Cal.  Aug.  80,  1906),  87  Pac.  Rep.  98. 

8l  Intended  to  save  expense  and  delay  of 
Nult  In  equity* — The  special  provisions  of  this 
and  five  succeeding:  sections,  conferrlngr  upon 
probate  court  Jurisdiction  to  grant  specific  per- 
formance in  cases  where  rigrht  is  free  from 
doubt,  are  evidently  Intended  to  save  expense 
and  delay  that  would  follow  separate  action 
In  equity  for  specific*  performance.  At  any 
rate,  remedy  seems  to  be  complete,  and  it  is 
clearly  within  power  of  legislature  to  prescribe 
such.— Bstate  of  Gamier,  147  Cal.  457,  82  Pac. 
Rep.  68. 

10.  SPBCIFIC  FBRFORMANCB:— Decree  for, 
of  bid,  at  void  salcy  not  enforceable.— In  an 
action  to  enforce  specific  performance  of  con- 
tract, by  trhich,  AS  alleged,  defendant  became 
liable  to  pay  purchase  price  bid  by  him  at  an 


administrator's  sale  of  land  of  decedent,  where 
sale  is  absolutely  void,  decree  for  specific  per- 
formance of  contract  will  not  be  enforced  at 
Instance  of  the  administrator. — Kertchem  vs. 
George,  78  Cal.  597,  599,  21  Pac.  Rep.  372. 

11.  Obtained  by  administrator,  as  ladlvld- 
ualy  without  resigning. — Executor  or  adminis- 
trator under  law  has  same  right  as  an  outside 
party,  whether  his  claim  be  money  demand 
or  for  performance  of  written  contract  to 
transfer  property,  and  law  does  not  require 
that  he  first  resign  his  position  as  executor 
or  administrator  in  order  to  have  his  claim 
allowed  or  enforced  against  estate.  An  admin- 
istrator with  whom,  as  an  individual,  deceased 
has  made  valid  contract  to  convey  real  estate 
may  petition  to  court  for  specific  performance 
of  such  contract,  and  court  under  such  peti- 
tion may  make  an  order  that  administrator 
make  conveyance  as  administrator  to  himself, 
individually,  which  vendor  himself  should  have 
made  had  he  been  alive. — Estate  of  Garnier,  147 
Cal.  467,   459,  82  Pac.  Rep.  68. 

U.  gPSSCIAIi  PROPBRTY  IN  BSTATBS 
▼BSTS  IN  IDXBCUTOR.— Strictly  speaking, 
perhaps,  legal  title,  even  to  personal  property 
of  decedent,  does  not  vest  In  executor  or  ad- 
ministrator under  our  system.  But  special 
property  In  real  and  personal  estates  vests 
in  him,  charged  with  trust,  not  only  to  apply 
it  to  payment  of  claims  presented,  but,  from 
nature  of  trust  and  his  representative  capacity, 
to  do  such  acts  in  carrying  out  contracts  of 
deceased  as  the  law  Imposes  upon  him  obliga- 
tion of  performing. — Janln  vs.  Browne,  59  Cal. 
87,  45;  Dunn  vs.  Mackey,  80  CaL  104,  107,  22 
Pac.  Rep.  64;  McCann  vs.  Pennle,  100  Cal.  547, 
651,  85  Pac.  Rep.  158;  Rankin  vs.  Newman,  114 
Cal.  685.  661,  46  Pac  Rep.  748,  84  L.  R.  A.  265. 
See  Schlicker  vs.  Hemenway,  110  Cal.  579,  52 
Am.  St.  Rep.  116,  126,  42  Pac.  Rep.  1063; 
Fletcher  vs.  American  T.  Sb  B.  Co.,  Ill  Ga.  300, 
78  Am.  St.  Rep.  164,  86  S.  E.  Rep.  767;  Chamber- 
lain vs.  Dunlop,  126  N.  Y.  45,  22  Am.  St.  Rep. 
807,  26  N.  B.  Rep.  966. 

See  note  68  Am.  Dec  760,  761. 

IL      CONTRACTS. 

18.  CONTRACT  —  I>ependent  on  persomd 
■kill  or  taste,  executor  not  liable* — Executors 
are  responsible  on  all  contracts  of  testator 
broken  In  his  lifetime,  and  there  is  only  one 
exception  with  regard  to  their  liability  for 
contracts  broken  after  his  death;  that  is,  that 
they  are  not  liable  in  those  cases  where 
personal  skill  or  taste  Is  required. — Janln  vs. 
Browne,    59   Cal.    87,   45. 

14,  Bnforceable  in  llfetimct  may  be  enforced 
by  probate  court. — This  section  Is  same  as  S  295 
of  former  Probate  Act,  with  words  interjected 
—"in  all  cases  where  such  decedent,  if  living, 
might  be  compelled  to  make  such  conveyance." 
Under  former  statute  court  of  probate  would 
not  decree  specific  performance  simply  because 
decedent  had  "bound"  himself  by  written  con- 
tract, when  something  remained  to  be  done  by 
petitioner.  The  section  as  amended  provides, 
in  efiCect,  that  when  person  bound  by  contract 
in  writing  to  make  conveyance  of  real  estate 
shall  die  before  making  conveyance,  in  case 
where,  if  decedent  were  living,  court  of  equity 
would  compel   him   to   make   such   conveyanop. 
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probate  court  may  decree  It. — Cory  vs.  Hyde, 
49  Cal.  469.  471. 

15.  For  peraonnl  service  docs  not  snrvlTc 
the     death      of     the     defendant.— Before      the 

contract  time  for  making:  sale  agrreed  to  be 
made  by  decedent  had  expired,  decedent  died, 
and  his  death  had  its  leeral  effect  upon  contract 
and  its  several  parts  being:  contract  for  per- 
sonal service.  It  was  unassignable  In  his  life- 
time and  did  not  survive  his  death  (dis.  op. 
McKee,  J.).— Janin  vs.  Browne,  59  Cal.  87,  49. 

Id.  Fnlllllcd  as  to  part  dependent  on  pcr^ 
■onal  skilly  mnst  be  eonpleted. — The  complaint 
alleges  that  deceased  was  owner  of  larg:e  tract 
of  land  adjacent  to  and  surrounding:  land  of 
plaintiff  on  which  house  was  erected,  "and  was 
desirous  of  improving  and  building  up  said 
neighborhood  for  purposes  of  attracting  pur- 
chasers for  said  land."  With  this  inducement 
he  agreed  to  improve  lands  of  plaintiff,  to 
superintend  house  erected  by  expenditure  of 
plaintiff's  money,  and  to  guarantee  him  certain 
profit  upon  investment.  All  that  required  any 
peculiar  skill,  taste,  or  judgment  was  done  by 
deceased  in  his  lifetime.  Contract  and  right 
of  action  upon  it  survived. — Janin  vs.  Browne, 
59   Cal.   37,   46. 

17.  Involving  personal  service,  It  terminates 
vrlth  death. — Any  contract  from  which  it 
clearly  appears  that  It  was  intention  of  parties 
that  service  should  be  performed  by  contractor, 
in  person  alone,  would  to  that  extent  only  ter- 
minate with  his  death.— O'anin  vs.  Browne,  69 
Cal.  87,  44. 


18.  Not  enforceable  nnless  It  blndn  decedent 
In  lifetime. — ^A  memorandum  of  contract  sub* 
scribed  by  agents  of  party  to  be  charged,  un- 
less It  binds  decedent  in  his  lifetime  to  convey 
property  described  in  It,  cannot  be  specifically 
enforced  against  his  personal  representative, 
and  contract  made  "subject  to  owner's  ap- 
proval," which  never  received  approval  of 
principal  in  any  way,  is  not  binding  contract. 
—Estate  of  Dick,  74  Cal.  284,  286,  15  Pac  Rep. 
837. 

19.  To  conTeyy  contract  mnst  spedfr  lota. — ^An 

action  against  administrator  of  an  estate  to 
compel  specific  performance  of  contract  to 
convey  cannot  be  sustained  where  it  does  not 
appear  that  any  contract  to  convey  particular 
lots  named  in  complaint  was  ever  made  by 
decedent  with  plaintiff's  assignor. — Ferris  vs. 
Irving,  28  Cal.  645.  647;  Marriner  vs.  Dennlson» 
78  Cal.  202,  208,  20  Pac  Rep.  386. 
See  note  26  Am.  Dec  665. 


To  svpply  material  for  definite  period 
to  be  completed  by  administrator. — When  one 
contracted  with  another  to  supply  him  with 
certain  quantity  of  slate  monthly  for  definite 
period,  and  later  died  before  expiration  of 
period,  it  was  held  that  administrator  was 
properly  sued  for  refusing  to  receive  slate 
after  intestate's  death. — Janin  vs.  Browne,  59 
Cal.  37,  45;  McCann  vs.  Pennie,  100  Cal.  547, 
551,  36  Pac.  Rep.  168;  Rankin  vs.  Newman,  114 
Cal.  685.  661,  46  Pac  Rep.  742,  34  L.  R.  A.  265. 
See  notes  68  Am.  Dec.  760,  761;  22  Am.  St. 
Rep.  818;  52  AnL  St.  Rep.  126. 


§1698.  PETITION  FOB  EXEOITTOB  OB  ADMINISTBATOB  TO  MAKE 
CONVEYANCE  OR  TRANSFEB,  AND  NOTICE  OF  HEAEINO.  On  the  presen- 
tation  of  a  verified  petition  by  any  person  claiming  to  be  entitled  to  such  con- 
veyance or  transfer  from  an  executor  or  administrator  of  such  deceased  person, 
setting  forth  the  facts,  including  a  copy  of  the  contract,  upon  which  the  claim  is 
predicated,  the  court,  or  a  judge  thereof,  must  appoint  a  time  and  place  for  hear- 
ing the  petition,  and  must  order  notices  thereof  to  be  published  at  least  four 
successive  weeks  before  such  hearing,  in  such  newspaper  of  general  circulation 
published  in  the  county  in  which  the  court  is  held,  as  the  court  may  designate. 

History:  Enacted  March  11,  1872,  re-enactment  of  f  206  Probate  Act; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  99;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  226,  aet  held 
unconstitutional,  see  history,  §  5  ante;  March  7,  1905,  Btata.  and  Amdts.  1905, 
p.  76. 


1.  APPLIED,  CITBD,  CONSTRUBD,  RJD- 
FBRRED  TO,  etc..  In:  Hall  vb.  Rice,  64  Cal. 
443,  445,  1  Pac.  Rep.  891  (cited);  Luco  vs.  De 
Toro,  91  Cal.  405,  416,  27  Pac.  Rep.  1082  (cited); 
Journe  vs.  Hewes,  124  Cal.  244,  247,  B6  Pac. 
Rep.  1032  (cited);  Estate  of  Potter,  141  Cal. 
850,  74  Pac.  Rep.  986  (apprted);  141  Cal.  424, 
426,  75  Pac.  Rep.  850  (applied);  Estate  of  Qar- 
nler,  147  Cal.  457,  468,  82  Pac.  Rep.  68  (con- 
strued with  S1697   ante,  951599-1602  post). 

Am  to  petition*  for  orders  of  sale,  see  ante 
81518. 


As  to  pnblleatlom  of  notleo,  see  poat  f  1705 
and  note. 

As  to  verllleatlOB  of  ploadl»v%  Bee  ante  S  446 
and  note. 

2.  BXE3C17TOR  OR  ADBaiaSTRATORr—May 
petition  mm  any  other  party. — An  executor  or 
administrator  of  an  estate  has  same  rlg>ht 
under  this  and  succeeding:  sections  to  present 
petition  for  conveyance  of  real  estate  (and 
since  late  amendment  also  for  transfer  of  per- 
sonal property)  as  any  other  party. — Estate  of 
Gamier,  147  Cal.  467,  468,  88  Paa  Rep.  68. 


§1699.    INTERESTED    PARTIES   MAT    CONTEST.    At  the  time  and  place 
appointed  for  the  hearing,  or  at  such  other  time  to  which  the  same  may  be  post- 
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poned,  upon  satisfactory  proof  by  afiSidavit  or  otherwise,  of  the  due  publication 
of  the  notice,  the  court  shall  proceed  to  hear  the  said  petition,  and  all  persons 
interested  in  the  estate  may  appear  and  contest  such  petition,  by  filing  their 
objections  in  writing,  and  the  court  may  examine,  on  oath,  the  petitioner  and 
all  who  may  be  produced  before  him  for  that  purpose. 

History:  Enacted  March  11,  187^,  re-enaotment  of  {207  Probate  Act  as 
amended  Maj  20,  1861,  Stats.  1861,  p.  646,  {72;  amended  March  7,  1906, 
Stats,  and  Amdts.  1905,  p.  77. 

Applied,  dtcd,  eonmtruBdf  referred  to,  etc.,  In:      Rep.  68   (construed  with  H  1697,  1598  ante  and 
Estate   of   Oarnler,   147   Cal.    467.   468,   82   Pac.      991600-1602  post). 

§  1600.    CONVEYANCES  OB  TRANSFERS,  WHEN  ORDERED  TO  BE  MADE. 

If,  after  a  fall  hearing  upon  the  petition,  and  objections,  if  any  there  be,  and 
examination  of  the  facts  and  circumstances  of  the  claim,  the  court  is  satisfied  that 
the  petitioner  is  entitled  to  a  conveyance  of  the  real  estate,  or  a  transfer  of  the 
personal  property,  described  in  the  petition,  a  decree,  authorizing  and  directing 
the  executor  or  administrator  to  execute  a  conveyance  or  transfer  thereof  to  the 
I>etitioner,  must  be  made  and  entered  on  the  minutes  of  the  court. 

History:  Enacted  March  11,  1872,  re-enaetment  of  {208  Probate  Act  as 
aniended  May  20,  ISBl,  Stats.  1861,  p.  646,  9  73;  amended  by  Code  Oommissiony 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  227,  act  held  unconstitutional, 
see  history,  {5  ante;  March  7,  1905,  Stats,  and  Amdts.  1906,  p.  77. 

1.  Applied,  cited,  construed,  referred  to.  *•    PBTmoN  POR  CONTIoyancb— Br  ad- 

2.  Petition  for  eonveyanee— By  administratrix  to      ndnimtrtttHx.  to  heni^f  ladlTldiially. — Superior 

herself  individuaUy.  court  In  probate  may  grrant  petition  of  admin- 

1.     APPLIBD,     CITE3D,  •  CONSTRUBD,     RES*  Istratrix   of   an    estate,   sister   of   deceased,    to 

FERRJED  TO,  etc.,  in:    1.UC0  vs.  De  Toro,   91  execute  conveyance  of  real  estate  to  her.  de- 

Cal.  405.  416,  27  Pac  Rep.  1082  (cited);  Estate  ceased  in  his  lifetime  having:  entered  Into  an 

of  Garnler.   147  Cal.  467,  458.  82  Pac  Rep.   68  agrreement  in  writing:  to  convey  same  to  her.— 

(construed   with   9§  1697-1599   ante  and  H  1601.  Estate  of  Garnler.   147   Cal.   467,   82   Pac.  Rep. 

1602  post).  **»  **• 

§  1601.  EXECUTION  OF  CONVEYANCE  OB  TRANSFER  AND  THE  RECORD- 
ING OF  THE  ORDER  THEREFOR.  The  executor  or  administrator  must  exe- 
cute the  conyeyance  or  transfer  according  to'the  directions  contained  in  the 
decree,  which  decree  shall  be  prima  facie  evidence  of  the  correctness  of  the  pro- 
ceedings, and  of  the  authority  of  the  executor  or  administrator  to  make  the 
conveyance  or  transfer.  If  the  transaction  relate  to  real  property  a  certified 
copy  of  the  decree  must  be  recorded  with  the  deed  in  the  office  of  the  recorder 
of  the  county  in  which  the  land  conveyed  is  situated. 

Hiatory:  Enacted  March  11,  1872,  substantial  re-enactment  of  {209  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  646,  S  74;  amended  March  24,  1874, 
Oode  Amdts.  1873-4,  p.  371 ;   March  7,  1905,  Stats,  and  Amdts.  1905,  p.  77. 

Applied,  cited,  coMtraed,  referred  te»  etc.,  In:      Rep.   68   (construed  with  fi9  1597-1600  ante  and 
Rstate   of  Gamier,   147   Cal.   457,   468,   82   Pac      fi  1602  post). 

§  1602.  SIGHTS  OF  FETITIONEB  TO  ENFORCE  THE  CONTRACT.  If,  upon 
the  hearing,  as  hereinbefore  provided,  the  right  of  the  petitioner  to  have  a  specific 
performance  of  the  contract  is  found  to  be  doubtful,  the  court  must  dismiss  the 
petition  without  prejudice  to  the  rights  of  the  petitioner,  who  may,  at  any  time 
within  six  months  after  such  dismissal,  proceed  by  action  to  enforce  a  specific  per* 
formanee  thereof. 

History:  Enacted  March  11,  1872,  re-enactment  of  {810  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  646,  §75;  amended  April  16,  1S80,  Oode 
Amdts.  1880  (C.  C.  P.  pt.),  p.  99;    March  7,  1905,  Stats,  and  Amdts.  1905,  p.  77. 
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1.  Applied,  cited,  construed,  referred  to.  conveyance   of   land   made   by   deceased    with 

2.  Decree      dismissing      petition  —  Cannot      be      petitioners,  and  upon  hearinsr  of. petition  and 

amended,  nunc  pro  tunc.  answer  of  administrator,  eontrOvertlns  alleged 

3.  Probate  court — Not  vested  with  power  greater      rifirht  to   compel   conveyance,   court  dismissed 

than  court  of  equity.  petition  without-  prejudice  as  contemplated  by 

1.  APPIilEDy  CITBO,  CONSTRUBDy  RB-  this  section.  Decree  making  no  award  of  costs 
FBRIUEBD  TO,  etc,  In:  Estate  of  Corwln,  61  may  not  be  amended  by  nunc  pro  tunc  Judff- 
Cal.  160,  162,  163  (construed);  Estate  of  Pot-  ment  to  award  costs. — Estate  of  Potter,  141  CaL 
ter,   141   CaL   350,   74   Pac.   Kep.   986    (applied);  350,   351,   75   Pac.   Rep.   850,   851. 

141   Cal.    424,    425,   75   Pac.   Rep.    850    (applied);  8.     PROBATB     COURT  — Not     vested      wltk 

Estate   of   Gamier,    147    Cal.    457,    468,    82    Pac  power  greater  than  court  of  eqalty.— It  was  not 

Rep.   68   (construed  with  §9  1597-1601  ante).  intention  of  statute   to  vest  in   probate  court 

2.  DECREE  DISMISSING  PETITION — Can^  more  extensive  power  than  was  administered 
not  be  ameadedy  nnac  pro  tnac— A  petition  was  by  court  of  equity.  This  view  is  sustained  by 
filed  in  matter  of  estate  of  deceased  seeking  this  section  of  code.— Estate  of  Corwln,  61 
specific  performance  of  contract   for  sale  and  Cal.   160,   168. 

§  1603.  EFFECT  OF  OONVEYANOE  OB  TRANSFER.  Every  conveyance  or 
transfer  made  in  pursuance  of  a  decree  as  provided  in  this  chapter,  shall  pass  title 
to  the  property  contracted  for,  as  fully  as  if  the  contracting  party  liimself  was  still 
living,  and  executed  the  conveyance  or  transfer. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  8  211  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (0.  0.  P.  pt.),  p.  99;  Mareh  7, 
1905,  Stats,  and  Amdts.  1905,  p.  77. 

■ 

As  to  eonTeyance  by  executor  or  admtntstrator,  see  ante  1 1565. 

§  1604.  EFFECT  OF  RECORDING  A  COPT  OF  THE  DECREE.  A  copy  of 
the  decree  for  a  conveyance  or  transfer  as  provided'  in  this  chapter,  duly  certi- 
fied and  recorded  in  the  office  of  the  recorder  of  the  connty  in  which  the  property 
is  situated,  gives  the  person  entitled  to  the  conveyance  or  transfer  a  right  to  the 
possession  of  the  property  contracted  for,  and  to  hold  the  same  according  to  the 
terms  of  the  intended  conveyance  or  transfer,  in  like  manner  as  if  the  same  had 
been  conveyed  or  transferred  in  pursuance  of  the  decree. 

History:     Enacted   March   11,    1872,   re-enaetment   of   S  212    Probate   Aet; 
amended  April  16,  1880,  Code  Amdts.  1880    (G.  a  P.  pt.),  p.  99;  March  7,  1906, 
Stats,  and  Amdts.  1905,  p.  77. 

§1606.  RECORDING  OF  THE  DECREE  DOES  NOT  SUPERSEDE  POWER 
OF  COXTRT  TO  ENFORCE  IT.  The  recording  of  any  decree,  as  provided  in  the 
preceding  section,  shall  not  prevent  the  court  making  the  decree  from  enforcing 
the  same  by  other  process. 

History:  Enacted  Mareh  11,  1872,  re-enactment  of  I  218  Probate  Act; 
amended  Mareh  7,  1905,  Stats,  and  Amdts.  1905,  p.  77. 

§  1606.  WHERE  PARTY  HO  WHOM  CONVEYANCE  OR  TRANSFER  TO  BE 
HADE  IS  DEAD.  If  the  person  entitled  to  the  conveyance  or  transfer  dies  be- 
fore the  commencement  of  the  proceedings  therefor  xmder  this  chapter,  or  before 
the  completion  of  the  conveyance  or  transfer,  any  person  entitled  to  succeed  to 
his  rights  in  the  contract,  or  the  executor  or  administrator  of  such  decedent,  may, 
for  the  benefit  of  the  person  so  entitled,  commence  such  proceedings  or  prosecute 
any  already  commenced,  and  the  conveyance  or  transfer  must  be  so  made  as  to 
vest  the  property  in  the  person  or  persons  entitled  thereto,  or  in  the  executor  or 
administrator,  for  their  benefit. 

History:     Enacted  March  11,  1872,  founded  on  |  214  Probate  Act;    amended 
March  7,  1905,  Stats,  and  Amdts.  1905,  p.  77. 

Applied,  elted,  eonstmed,  referred  to,  eto..  In:  Luco  va.  De  Toro,  01  Cat.  406,  416,  27  Pae.  Rep 
1082   (cited). 

$  1607.    DECBEE  MAT  DIRECT  POSSESSION  TO  BE  SXTRBEinDEBED.    The 

decree  provided  for  in  this  chapter  may  direct  the  possession  of  the  property 
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therein  described  to  be  surrendered  to  the  person  entitled  thereto  npon  his  pro* 
ducing  the  deed  or  transfer  and  a  certified  copy  of  the  decree,  when,  by  the 
terms  of  the  contract,  possession  is  to  be  surrendered. 

History:     Enacted  Mareli  11,  1872,  founded  on  §214  Probate  Aet;    amended 
by  Code  Commission,  Aet  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  227,  aet 
held  unconstitutional,  see  history,  9  5  ante;    amended   March   1,    1905,    Stats,    and 
Amdts.  1905,  p.  78. 

Applied,  dted,  convtrned,  referred  to,  etc.,  in:  443,  444,  1  Pao.  Rep.  891  (cited) ;  Luco  vs.  X)e 
RosenberiT  vs.  Frank,  58  Cal.  887,  416  (con-  Toro,  91  CaL  406,  416,  27  Pac  Rep.  1082  (cited). 
Btrued  with  11597  ante);  Hall  va.  Rice,  64  Cal. 


i 


CHAPTER  X 

OF     ACKX)UNTS     RBKDBRBD     BY     EXKC^UTORS    AND    ADMINISTRATORa    AND    OF    THB 

PAYMENT    OF    DBBTa 

Axtiele  L    Liabilities  and  Compensation  of  Executors  and  Administrators,  9S  1612-1619. 
n.    Accounting  and  Settlements  by  Executors  and  Administrators^  SS 1622-1640. 
IIL    The  Payment  of  Debts  of  the  Estate,  H  1643-1653. 

ARTICaiiB  L 

lilABILITIBS  AND  COMPENSATION  OF  EXEC^UTORS  AND  ADMINISTRATORS 


9  1612.  When  ezeentor  or  administrator  person- 
ally liable. 

S  1613.  Executor  to  be  eharged  with  all  estate, 
etc 

9  1614.    Not  to  profit  or  lose  by  estate. 

S  1615.    Uncollected  debts  without  fault. 

9  1616.  Oompensation  of  the  executor  and  ad* 
ministrator.  Oompensation  of  attorney. 
Appeal  from  order  of  court. 


S 1617.    Not    to    purchase    claims    against    the 
estate.  ^ 

1 1618.  Executor,  commissions  allowed.    Admin- 

istrator.    ExtraordincLry  services. 

1 1619.  Allowed  fees  for  attorneys.     Extraor- 

dinary  serYioes. 


§  1612.    WHEN  EXEOUTOB  OB  ADMINISTBATOR  PERSONALLY  LIABLE. 

No  executor  or  administrator  is  chargeable  upon  any  special  promise  to  answer 
damages  or  to  pay  the  debts  of  the  testator  or  intestate  out  of  his  own  estate,  un- 
less the  agreement  for  that  purpose,  or  some  memorandum  or  note  thereof,  is  in 
writing  and  signed  by  such  executor  or  administrator,  or  by  some  other  person 
by  him  thereunto  specially  authorized. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  215  Probate  Act; 
amended  by  Code  Commission,  Aet  March  8,  1001,  Stats,  and  Amdts.  1900-1, 
p.  227,  aet  held  unconstitutional,  see  history,  {  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Oral  promise  of  executor — To  pay  note  of 

co-executor  is  not  binding. 

3.  Representative  cannot  borrow — ^Kor  create  ob- 

ligation, on  estate. 

1.  APPLIBD,  CITED,  CONSTRUSSDy  RB- 
FERRBD  TO,  etc..  in:  Estate  of  Moore,  88  Cal. 
1,  4,  25  Pac  Rep.  915  (cited);  Estate  of  Oerier, 
101  Cal.  881.  386.  86  Pac.  Rep.  900  (cited); 
McKeany  vs.  Black,  117  Cat  687,  698.  49  Paa 
Rep.   710    (cited). 

A*  to  llabllltT  of  execntom  or  admlnfatratom 
for  looa  of  trumt  monemn^  see  notes  4  It.  R.  A. 
e09;  14  L.  R.  A.  108. 

Am  to  right  of  paTment  of  aBcUlary  admln- 
imtvmtat,  see  monogrraphlc  note  '46  Am.  Bt  Rep. 
««7. 

a.   obju:.  PttoHisn  of  bxeoutor— To  pnr 

Bote  of  oo-ozeentor  la  not  bladlav* — Where  an 

c.  e.  r».— 180 


executor  made  oral  promise  that  If  co-executor 
would  execute  and  deliver  note  to  plaintifE,  and 
plaintiff  would  accept  such  promissory  note 
and  withdraw,  release,  and  dischargre  his  claim 
against  estate  of  deceased,  he  would  pay  the 
note  and  interest  to  holder  at  maturity,  this 
section  is  sufficient  answer  to  contention  that, 
estate  beincr  discharged  from  claim  of  plaintiff, 
promise  of  executor  is  binding  without  beins 
in  writing.— McKeany  vs.  Black,  117  Cal.  687, 
689,   49  Pac.  Rep.  710. 

8.  IISSPKBSBNTATITB  CANNOT  BORROW 
—Nor  create  obllsratlon  on  estate. — ^Neither  an 
executor  nor  an  administrator  can  borrow 
money  oh  credit  of  estate.  He  cannot,  except 
when  expressly  authorized  by  will  or  statute, 
create  an  oblleratlon  which  will  erive  right  of 
action  against  estate. — Sterrett  vs.  Barker,  119 
Cal.  492,  496.  61  Pac.  Rep.  695;  Parks  vs.  Mock« 
enhaupt,  188  Cal.  424.  426.  65  Pac.  Rep.  876. 
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§  1613.  EXEOUTOB  TO  BE  CHARGED  WITH  ALL  ESTATE,  ETC.  Every 
executor  and  administrator  is  chargeable  in  his  account  with  the  whole  of  the 
estate  of  the  decedent  which  may  come  into  his  possession,  at  the  yalue  of  the  ap- 
praisement contained  in  the  inventory,  except  as  provided  in  the  following  sec- 
tions, and  with  all  the  interest,  profit,  and  income  of  the  estate. 

History:     Enacted  March  11,  1872,  re-enactment  of  9  216  Probate  Act. 

I.  In  GeneraL 

1,2.  Applied,  cited,  construed,  referred  to. 

3.  Ancillary    administrator    bound    to    collect 

debts. 

4.  Assets,     in     possession     and     collectable- 

Charged  to  executor. 
6.  Domiciliary   representative  —  Must    account 
for  foreign  assets  received. 

6.  Failure  to  object  to  item — Not  waiver  of 

right  to  have  correction. 

7.  Encumbrances — Not  paid  off  at  discretion, 

because  beneficiaL 

8.  Interest  —  Charged    upon    unduly   retained 

commissions. 

9.  Loan  of  funds  of  estate — ^IllegaL 

10.  Same — In  good  faith,  charged  against  ex- 

ecutor without  interest. 

11.  Money   handed  to   executor  by  decedent — 

Must  be  accounted  for. 

12.  Negligence  alone — ^Justifies  charge  of  simple 

interest. 

13.  Penalty  for  delay — ^Is'  not  part  of  estate 

come  into  possession. 

14.  Profit — ^Executor  to  make  none. 

15.  Purchase  of  ranch  for  estate  at  foreclosure 

sale — Illegal. 

16.  Bents  of  Smd  farmed  by  administrator — 

Chargeable  to  him. 

17.  Sole  legatee — ^May  hold  executor  for  loss 

by  neglect. 

18.  Speculation — ^Though   solely   to   benefit   es- 

tate, illegal. 

19.  Taxes — May  be  paid  by  executor,  while  he 

has  not  possession. 

20.  Valuation    in    inventory — No    evidence    of 

value  of  other  property. 

21.  Value    of    cooperage  —  Executors    charged 

with  that  sold  without  order  or  confirmation. 

n.  Loss. 

22.  Carrying  on  business — Charged  to  adminis- 

tratrix. 

23.  Charged  against  administrator  plainly  im- 

prudent. 

24.  Deposits    through    failure    of    bank — ^Falls 

upon  executor. 

25.  Failure  to  collect  debt. 

26.  Interest — Charged     according     to     circum- 

stances. 

27.  Same — Not  legally  added  to  value  of  prop- 

erty lost. 

28.  Of  real  or  personal  estate— Involves  equal 

liability. 

29.  Section  to  fix  measore  of  accountability. 

ni.  Neglect. 

30.  Losses  from — Chargeable  to  executor. 

31.  Abandoning  suit  for  recovery. 

32.  Advice   of    attorney— Without   informatioii 

no  excuse. 

33.  Charge  by  heir — ^Must  be  proved. 

34.  Compound  interest — Not  eharged,  except  for 

positive  misoonduet. 


35.  Damage — ^Is  amount  which  will  compensate. 

36.  Delivery  to  co-executor. 

37.  Omission  to  pay  taxes. 

38.  Payment  of  tax — As  holder  of  mortgage  not 

listed. 

39.  Value  of  land  at  time  of  loss— Basis  of 

liability. 

40.  Same — Not  increased  l^  lapse  of  time. 

41.  Same — ^Inventory  no  basis  for  fixing  value. 

L      IN  aENERAL. 

1.  APPIilESD,  CITEUD,  CONSTRIJBD,  RE- 
FERRBD  TO,  etc.— 1.  Code  •ectlon.—Estate  of 
Ricaud,  70  Cal.  69.  71,  11  Pac.  Rep.  471  (ap- 
plied); Bstate  of  Herteman,  78  Cal.  545.  547,  15 
Pac  Rep.  121  (construed)';  Estate  of  Sander- 
son. 74  Cal.  199.  203.  213.  15  Pac.  Rep.  753 
(construed);  Estate  of  Radovich.  74  Cal.  536, 
540.  5  Am.  St  Rep.  466.  16  Pao.  Rep.  321 
(cited);  Wheeler  vs.  Bolton,  92  Cal.  159.  170, 
174.  28  Pac.  Rep.  558  (construed);  Estate  of 
Fernandez.  119  Cal.  679,  684.  51  Pac.  Rep.  851 
(cited) ;  Stanford  vs.  San  Francisco,  131  Cal.  84, 
86,  63  Pac.  Rep.  146  (construed  with  $1615 
post);  Sprague  vs.  Walton.  146  Cal.  228,  233, 
78  Paa  Rep.  646  (cited);  Bstate  of  Gianelli, 
146  CaL  189,  141,  79  Pac.  Rep.  841  (applied); 
McAdoo  vs.  Sayre,  146  CaL  844,  849,  78  Pac. 
Rep.  874  (cited). 

9.  Same— 2.  Vxohmto  Act  fiSie.  — Estate  of 
Knlffht,  12  CaL  200,  208  (construed);  Estate 
of  Simmons,  48  Cal.  648,  649   (construed). 

As  to  aeeonBtlnar  wid  llablUtT  of  execators 
or  admlaUrtrators  for  fordsa  aaaeta^  see  mono- 
erraphic  note  46  Am.  St.  Rep.  669,  670. 

Am  to  eonvorolon  by  exeevtora  and  admln- 
latrator%  see  monographic  note  62  Am.  St. 
Rep.  130. 

A«  to  deposit  1i7  executor  or  admlalMtrator 
vfitli  corporation  antkorlBcd  to  act  as  execntory 
by  order  of  oourt,  see  Stats.  1906,  p.  232. 
and  HENINGPS  GBNBRAL  LA^WS,  p.  169  et 
seq. 

As  to  d«ty  of  execvtors  and  administrators 
respecting  forolsn  assets^  see  monographic 
note  45  Am.  St  Rep.  667-669. 

As  to  estate  not  liable  for  nesrilcence  of  ex- 
ecntors  and  admlnlstratorsy  see  mono^rraphlc 
note  52  Am.  St.  Rep.  132,  188. 

As  to  enbesslenient  by  execntor  or  admin- 
istrator, see  monogrraphlc  note  87  Am.  St.  Rep. 
46. 

As  to  Jnrlsdietlon  over  foreign  exec«tors» 
administrators,  and  mmrdlansysee  monographic 
note  6  Am.  St  Rep.  184,  186. 

As  to  liability  of  estates  for  contracts  and 
torts  of  executors  and  administrators,  see 
monographic  note  62  Am.  St  Rep.  118,  186. 

As  to  liability  of  execntor  and  administrator 
for  compound  interest,  see  note  29  L.  R.  A. 
622. 

As  to  liability  of  oxecutor  or  administrator 
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for  Investment,  see  mono£:raphic  note  12  Am. 
St.  Rep.  313-315. 

Ab  to  llabUltjr  of  exeentors  or  ndmlalatrators 
for  improper  manasement,  see  monogrr&phlc 
note  13  Am.  St.  Rep.  312-816. 

As  to  liability  of  estate  for  mlarepreaenta- 
tlova  of  execntors  and  admlnlstratoniy  see 
monoirraphlc  note  52  Am.  St  Rep.  180. 

As  to  maklnff  of  Inveatment  by  executor  or 
admlalstratory  see  mono^rraphio  note  12  Am. 
SL  Rep.   313-316. 

Aa  to  reeelTera  taking  property  out  of 
handa  of  execntors  and  administrators,  see 
monofirraphic  note  72  Am.  St.  Rep.  64-66. 

Aa  to  right  of  execntors  and  adml nlstratora 
to  personal  property  remaininip  after  payment 
of  debts  at  common  lair,  see  monogrraphlc  note 
78  Am.  St.  Rep.  181,  182. 

As  to  trover  of  execntors  and  administrators 
liefore  probate  of  frilly  see  monoflrraphic  note 
78  Am.   St.  Rep.   172. 

S.  ANCILLARY  ADMINISTRATOR  BOUND 
TO  COLLESCT  DSSBTS. — The  very  object  of  an 
ancillary  administration  in  this  state  is  to 
collect  assets  of  estate  here,  and  it  is  the 
bounden  duty  of  such  administrator  to  collect 
them.— McCully  vs.  Cooper,  114  Cal.  258,  263, 
55  Am,  St.  Rep.  66,  71,  46  Pac.  Rep.  82,  36 
U   R.   A.    492. 

4.  ASSETS,  IN  POSSESSION  AND  COL- 
LECTABLE— Charired  to  executor. — ^An  execu- 
tor is  charsreable,  not  only  with  assets  which 
come  into  his  possession,  but  also  with  those 
which  he  has  by  negrllgrence  failed  to  collect. 
—Wheeler  vs.  Bolton.  92  Cal.  169,  173,  28  Pac. 
Rep.  658;  Estate  of  Kennedy,  120  Cal.  468,  461, 
52  Pac.  Rep.  820. 

0.  DOMICILIARY  REPRESENTATITK— Must 
account  for  foreiirn  assets  received. — If  assets, 
situated  in  another  Jurisdiction,  come  into 
the  possession  of  an  executor  or  administrator 
In  domiciliary  Jurisdiction,  by  voluntary  pay- 
ment or  delivery  to  him,  without  administra- 
tion there,  it  follows  that  he  should  account 
for  them  in  domiciliary  Jurisdiction,  whose 
letters  were  recogrnlzed  credentials  in  case. — 
Estate  of  Ortiz,  86  Cal.  306,  818,  24  Pac.  Rep. 
1034. 

e.  FAILURE  TO  OBJECT  TO  ITEM— Not 
waiver  of  rlstat  to  have  correction. — ^Thouffh 
fact  that  no  specific  exception  was  taken  to 
item  of  account,  and  that  intention  of  court 
below  was  not  called  to  evidence  showing:  that 
administrator  had  not  chargred  himself  with 
full  amount,  which  he  received  from  certain 
source,  it  is  still  not  waiver  of  right,  of  those 
entitled  to  succeed  to  estate,  to  have  error 
corrected,  if  it  should  appear  to  be  such,  in 
course  of  further  proceedlngrs  to  be  had  in 
settlement  of  his  account. — Estate  of  Moore, 
96  Cal.  522,  525,  31  Pac.  Rep.  584. 

7.  ENCUMBRANCES  n6T  TO  BE  PAID 
O^    AT    DISCRETION— Because    beneficial. — 

The  statutes  of  this  state  do  not  allow  an 
administrator  to  pay  even  debts  due  by  an 
intestate,  except  in  particular  way.  Certainly 
they  do  not  allow  him  to  pay  money  not  due 
by  an  Intestate,  upon  an  idea  that  payment 
might  be  beneficial  to  estate.  He  is  to  take 
care  of,  manage,  and  preserve  estate  com- 
mitted  to  him;  but  this   does   not  mean   that 


he  is,  at  discretion,  to  pay  -off  all  encum- 
brances resting  upon  property,  upon  notion 
that  property  might  increase  in  value  and 
thereby  speculation  may  be  made  for  estate. — 
Estate  of  Knight,  12  Cal.  200,  208;  Brenham 
vs.  Story,  39  Cal.  179,  188;  Estate  of  Freud,  131 
Cal.   667,   672,   63   Pac.  Rep.   1080. 

8.  INTEREST — Charged     upon     unduly     re-    I 
talned     conunlsslons. — ^Where     a     co-executor,    ' 
claiming  that  he  was  entitled  to  greater  share    . 
of    commissions    than    his    co-executors,    had    i 
some   four  years  prior   to   settlement   of   final    [ 
account    appropriated    about    11.000    of    money     • 
of  estate,  claiming  it  to  be  his  commissions  as     [ 
executor,  he  was  not  entitled  to  his  commis- 
sion   until    settlement    of    his    final    account 
This   money   belonging    to   estate   was    appro- 
priated by  him  and  for  his  own  use,  and  under 
these  circumstances  he  was  properly  charged 
with  interest  upon  amount — Estate  of  Carter,  • 
182  Cal.  118,  114,  64  Pac.  Rep.  123. 

9.  LOAN  OF  FUNDS  OF  ESTATE— niegalr- 

An  executor,  aa  such,  is  not  permitted  to  loan 
funds  of  estate.  That  would  of  itself  be  a 
breach  of  trust-— Estate  of  Clark,  63  Cal.  356. 
357. 

10.  In  good  faith,  eluurged  against  executor 
without  interest* — ^Loan,  made  by  executor,  not 
authorized  by  will,  cannot  be  charged  against 
estate,  nor  allowed  to  executor  in  settlement 
of  his  accounts.  While  appearing  far  from 
prudent  In  a  business  point  of  view,  it  was. 
nevertheless,  made  by  executor  in  "good  faith" 
and  of  course  he  is  not  to  be  charged  with 
high  rate  stipulated  to  be  paid  by  borrowers, 
nor  even  at  statutory  rate,  as  it  does  not  ap- 
pear that  he  could,  with  reasonable  diligence. 
have  loaned  it  to  others  at  that,  or  at  any 
rate,  during  time  it  remained  in  hands  of 
borrowers.  The  basis  of  accountability  is  as 
if  kept  for  purpose  of  making  loan,  but  with- 
out opportunity  of  doing  so,  in  which  case 
he  would  not  have  been  chargeable  with  in- 
terest—Estate of  Halbert,  48  Gal.  627,  630; 
Estate  of  Cousins,  111  Cal.  441,  450,  44  Pac. 
Rep.  182. 

11.  MONEY  HANDED  TO  EXECUTOR  BT 
DECEDENT — Must  be  accounted  for.— A  wit- 
ness testified  that  she  saw  deceased.  Just  be- 
fore her  death,  give  appellant,  executor.  |35. 
but  not  as  a  present  This  was  sufficient  to 
authorize  court  to  debit  him  with  amount- 
Estate  of  Pease,  81  CaL  Dec  405,  406,  86  Pac. 
Rep.  149. 

la.     NEGIilGENCE   AIiONE — Justifles   charge 
of    simple    interest. — ^In    cases    of    mere    negli- 
gence   of    an    administrator    of    an    estate,    no 
more    than    simple    interest    Is    ever    added    to    . 
loss  or  damage  resulting  therefrom.— Wheeler    ! 
vs.  Bolton,  92  Cal.  159.  172,  28  Pac.  Rep.  558. 

18.  PENALTY  FOR  DELAY— Is  not  part  of 
estate  come  into  possesalon. — Where  creditors 
of  an  estate  filed  their  objections  in  writing. 
and  contended  that  administrator  had  neg- 
lected for  an  unreasonable  time  to  have  money 
on  hand  distributed  or  paid  to  creditors,  while 
it  is  true  that  estate  had  been  pending  several 
years,  there  is  nothing  in  record  to  show 
that  administrator  has  wilfully  or  negligently 
caused    delay,   and,    under    most    liberal   rules 
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of  pleadiner,  !t  cannot  be  held  that  penalty 
for  settlingr  estate  is  "estate  which  has  come 
into  his*  possession." — Estate  of  Sylvar,  1  Cal. 
App.  85,  37,  81  Pac.  Rep.  663. 

14.  PROFIT — Bxecutor  to  make  none. — The 
executor  is  officer  of  court  intrusted  with 
custody  of  estate  for  purpose  of  administra- 
tion, pending:  its  transmission  from  ancestor 
to  heir,  and  his  relation  to  court  as  well  as 
to  heir  is  of  fiduciary  nature;  and  It  is  policy 
of  law  that  court  shall  have  supervisory  con- 
trol of  all  his  acts  and  transactions,  and  of 
all  claims  which  he  may  have  asralnst  estate, 
and  that  he  shall  directly  or  indirectly  make 
no  profit  out  of  estate,  or  appropriate  to  him- 
self any  of  its  property  without  sanction  of 
court.— Firebaugrh  vs.  Burbank,  121  Cal.  186, 
191.  53  Pac.  Rep.  660. 

15.  purchase:  of  ranch  for  kstatk 

*  AT  foreclosure:  sale:— niegral.— Adminis- 
trator has  no  lawful  authority  to  purchase 
ranch  for  estate  at  foreclosure  sale,  and  pur- 
chase must  be  deemed  to  have  been  made  for 
himself,  and  not  for  estate.— Estate  of  Miner, 
46  Cal.  564,  573;  Estate  of  Moore,  72  Cal.  335, 
342,  13  Pac.  Rep.  880;  Estate  of  Rose,  80  Cal. 
166,  178,  22  Pac  Rep.  86;  Estate  of  Freud, 
131   Cal.   667.   672,   63   Pac.  Rep.   1080. 

16.  RENTS  OF  LANDS  FARMICD  BY  AD- 
MINISTRATOR— Chargeable  to  him.— An  ad- 
ministrator should  be  chargred  with  land,  and 
with  reasonable  value  of  rents,  issues,  and 
profits  thereof,  during:  period  which  he  has 
farmed  it  and  made  profit  out  of  land.— Estate 
of  Mlsamore,  90  Cal.  169,  170.  27  Pac  Rep.  68. 

17.  SOLE  legatee:— May  hold  exeeutor  for 
U*uu  by  neslect.— The  plaintiff,  the  sole  leg:atee, 
had  a  rlg:ht  to  call  defendant,  executor,  to  an 
account  in  probate  court  at  any  time  after  his 
neg:lect  by  which  loss  had  occurred,  unlesii 
facts  are  shown  In  record  excusing  heir  from 
brlng:ing  her  action  Immediately  thereafter. 
Whatever  liability  defendant  had  Incurred  was 
fixed  at  that  date,  and  could  not  be  increased 
by  any  neglect  on  part  of  plaintiff  to  call  him 
to  an  account. — ^Wheeler  vs.  Bolton,  92  Cal. 
159,  175.  28  Pac.  Rep.  558. 

18.  SPECULATION— Though  solely  to  b«Be- 
llt  estate,  Illegal.— It  would  be  most  dangerous 
precedent  to  hold  that  an  administrator  may 
speculate  with  funds  of  estate,  or  pay  charges 
not  allowed  by  law,  though  solely  with  view 
of  benefiting  estate,  and  then  throw  loss  upon 
estate,  and  assign  his  good  intention  as  de- 
fense to  injurious  consequences  of  his  act — 
Estate  of  Knight,  12  Cal.  200,  208;  Tompkina 
vs.  Weeks,  26  Cal.  60-68;  Estate  of  iloore,  72 
Cal.  335,  342,  18  Pac.  Rep.  880;  Estate  of  Rose. 
80    Cal.    166,    178,   22   Pac.   Rep.   86;   Estate   of 

,    Freud.  131  Cal.  667,  672,  68  Pac.  Rep.  1080. 

I 

10.  TAXES— May  be  paid  by  ezeontory  while 
he  has  not  posseMlom^— The  extent  of  execu- 
tor's accountability,  or  liability  upon  property 
In  his  official  capacity,  does  not  affect  ques- 
tion of  its  being  liable  to  taxation.  While 
he  has  not  possession,  yet  he  has  control  so 
far  that  he  may  pay  off  lien  and  would  then 
be  entitled  to  possession  and  absolute  con- 
trol. His  pecuniary  liability,  as  executor,  may 
be  limited  by  reason  of  possession  by  another 
person,  and  still  there  remains  responsibility 


and  control.  Certainly  property  belongs  to 
estate,  emd  executor,  having  taken  it  up  on 
his  inventory,  is  charged  with  duty  to  pro- 
tect and  care  for  it — Stanford  vs.  San  Fran- 
cisco,  131   Cal.   84,   86,   63   Pac.   Rep.   145. 

20.  VALUATION  IN  INVENTORY- No  evl- 
deaee  of  valae  of  other  property^ — The  Inven- 
tory is  only  prima  facie  evidence  of  value  of 
estate;  and  as  Inventory  would  be  inadmissible 
as  evidence  in  any  matter  not  required  to  be 
expressed  therein,  so  any  valuation  of  prop- 
erty included  therein  would  not  be  even  prima 
facie  evidence  of  value  of  other  property,  not 
therein  specifically  described  or  valued. — 
Wheeler  vs.  Bolton,  92  Cal.  169,  170,  28  Pac 
Rep.   558. 

2L  VALVE  OF  COOPBRAGBS— Ezecutoni 
fdiarged  with  that  sold  without  order  or  eonflr- 
tloa. — Where  executor  sold  cooperage,  In 
various  lots  from  time  to  time,  without  having 
obtained  any  order  of  court  for  that  purpose, 
and  said  sales  were  made  at  private  sale, 
without  any  notice  of  sale  being  given,  and 
no  return  of  sales  of  redwood  cooperage  has 
ever  been  made  to  court,  and  no  order  was 
made  confirming  said  sales,  executors  were 
rightly  charged  with  cooperage  at  price  at 
which  sales  were  made  and  credited  with  total 
amount  of  sales  accounted  for  in  said  account 
By  selling  cooperage  at  private  sale  without 
an  order  of  court  executors  became  responsi- 
ble to  estate  for  its  value. — Estate  of  Scott  1 
CaL  App.  740,  744,  83  Pac.  Rep.  86. 

IL      IiOS& 

18.  FROM  CARRYING  ON  BV8INESS— 
Charged  to  admlnlstrntrlz.  —  Wliere  executrix 
carried  on  business  of  two  stores  belonging  to 
estate  for  some  five  months,  and  evidence 
shows  very  clearly  that  she  was  in  many 
respects  lacking  in  necessary  knowledge  of 
business  to  conduct  it  in  proper  and  business* 
like  manner,  and  failed  to  account  satisfac- 
torily for  some  of  alleged  losses,  order  of 
court  below,  charging  executrix  with  estate 
not  accounted  for,  was  not  disturbed  by  the 
appellate  court.— Estate  of  Gianelli,  146  Cal. 
189,  141,  79  Pac.  Rep.  841. 

28.  CHARGED  AGAINST  ADMINISTRATOR 
PLAINLY  IMPRUDENT.  —  An  administrator 
cannot,  of  his  own  volition,  redeem  pledged 
personal  property,  or  property  upon  which 
there  Is  valid  lien,  under  all  circumstances, 
and  Justify  his  acts  in  case  of  loss  to  estate. 
If  proof  should  show  that  property  at  time 
it  was  redeemed  was  of  little  value,  while 
large  amount  was  paid  out  for  purpose  of 
redeeming,  or  if  circumstances  were  such 
that  court  could  not  say  reasonably  prudent 
man  would  have  done  same  thing,  then  cir- 
cumstances might  justify  charging  of  loss  to 
administrator;  but  court  cannot  say,  as  mat- 
ter of  law,  that  reasonably  prudent  business 
man  might  not  make  honest  mistake  of  pay- 
ing out  more  to  free  property  from  lien 
than  property  would  sell  for  after  Hen  was 
extinguished.— Estate  of  Armstrong,  125  CaL 
603.  605.  68  Pac.  Rep.  188. 

24,  DEPOSITS  THROUGH  FAILURIB  OF 
DANK — ^Falla  npoB  execiit<»« — Where  an  ex- 
ecutor, or  administrator,  with  trust  funds  la 


Ttt.  XI,  ch.  X,  art.  I.] 


IIVTBRGST— NBGLECT— DAaKAGB. 


(2oe9)    9  i6ia 


his  hands,  deposits  them  in  his  own  name  In 
bank,  or  other  institution,  which  fails,  loss 
shall  tall  upon  him.  His  liability  will  not 
depend  upon  grood  faith,  prudence,  or  judg- 
ment with  which,  apparently,  he  may  have 
acted,  nor  upon  fact  that  he  may  have  dis- 
posed of  his  own  funds  In  same  way. — Bstate 
of  Argruello.  97  Cal.  196,  200,  31  Pac.  Rep.  937; 
People  vs.  Wilson,  117  Cal.  242,  243,  49  Pac. 
Rep.  135;  Ex  parte  Bane,  120  Cal.  533,  536,  65 
Am.  St.  Rep.   199,   52  Pac.  Rep.  852. 

2B.  FAJLURK  TO  COLLBGT  DC3BT«— Failure 
to  collect  debt  due  estate,  unless  delayed  with- 
out his  fault,  renders  executor  liable  for  loss. 
—Estate  of  Sanderson,  74  Cal.  199,  216.  15  Pac. 
Rep.  753;  Maddock  vs.  Russell.  109  CaL  417, 
423,  42  Pac.  Rep.  139. 

28.  INTBRSST — Charged  according  to  dr- 
evmatancea. — Whether  in  any  instance  execu- 
tor is  chargeable  with  even  simple  interest, 
must  be  determined  by  trial  court  from  all 
circumstances  of  that  case.  It  cannot  be  said, 
as  matter  of  law,  that  interest  is  to  be  added 
to  value  of  property  that  has  been  lost  by  his 
neglect.  The  circumstances  connected  with 
this  loss  may  so  completely  exonerate  him 
from  any  charge  of '  neglect  that  he  would 
not  be  held  liable  for  even  its  value,  and  his 
neglect  may  have  been  so  technical  that  court 
would  not  feel  Justified  in  requiring  from  him 
more  than  restoration  of  value  of  property: 
and  it  has  been  held  that  heir  himself  may 
have  been  so  negligent  In  presenting  his 
claim  that  court  would  consider  that  executor 
should  not  be  charged  with  interest. — Wheeler 
vs.  Bolton,  92  Cal.  159,  17^,  28  Pac.  Rep.  558. 

27.  Same  —  Not  legrallT  added  to  valve  of 
property  lost. — ^Whether  in  any  instance  execu- 
tor is  chargeable  with  even  simple  interest 
must  be  determined  by  trial  court  from  all 
circumstances  of  that  case.  It  cannot  be  said^ 
as  matter  of  law,  that  interest  is  to  be  added 
to  value  of  property  that  has  been  lost  by 
his  neglect.— Wheeler  vs.  Bolton,  92  Cal.  169, 
173,  28  Pac.  Rep.  658;  Estate  of  Marre,  127 
Cal.   128,   182,   69  Pac.  Rep.  886. 

28.  OF  RBAL  OR  PERSONAL  ESTATE— In- 
volves eqval  liability. — This  statute  makes  no 
distinction  between  real  and  personal  estate, 
and  we  think  rule  applicable  in  case  of  loss 
by  him  of  personal  estate  should  have  equal 
application  to  loss  of  real  estate.  His  lia- 
bility cannot  be  any  grreater  because  relief  Is 
sought  in  another  forum  than  It  would  be  if 
determined  by  court  which  has  been  especially 
constituted  for  settling  his  account. — ^Wheeler 
vs.  Bolton.  92  Cal.  159,  174,  28  Pac.  Rep.  558. 

29.  SECTION  TO  FIX  MEASURE  OF  AC- 
COUNTABII.ITY. — ^The  provision  of  this  sec- 
tion is  for  purpose  of  fixing  measure  of 
accountability  of  administrator  for  value  of 
property  in  event  it  be  afterwards  lost 
through  his  fault.— Estate  of  Simmons,  43  Cal. 
543.  649. 

III.     NEGLECT. 

SO.     LOSSES  FROM — Chargeable  to  executor. 

—Executor  should  be  charged  with  losses  re- 
sulting from  his  negligence.— Estate  of  Moore. 
96  Cal.  622.  31  Pac.  Rep.  584;  Estate  of  Carver, 
128  Cal.   102,   104.   55  Pac.   Rep.   770;   Estate  of 


Armstrong  125  Cal.  603,  605,  58  Pac.  Pep.  183; 
Estate  of  Schandoney,  133  Cal.  387,  393.  65 
Pac.  Rep.  877. 

51.  ABANDONING  SUIT  FOR  RECOVERY. 

— Executor  was  debited  with  1175.60,  value  of 
personal  property  belonging  to  estate.  His 
testimony  showed  that  he  thought  it  belonged 
to  estate,  but  had  abandoned  suit  for  its  re- 
covery, and  permitted  Mrs.  Hopps,  defendant 
in  suit,  to  keep  it.  on  paying  him  |62,  which 
he  retained  for  himself.  This  Is  ample  to 
show  that  property  was  lost  to  estate  through 
his  neglect,  and  he  was  rightly  charged  with 
its  value,  with  Interest  on  what  he  retained.—  , 
Estate  of  Pease,  31  Cal.  Dec.  405,  406,  85  Pac. 
Rep.    149. 

52.  ADTICB  OF  ATTORNEY— Without  In- 
fonatloay  no  excuse. — ^Advice  of  attorney  can- 
not shield  executor  from  his  responsibility  for 
loss  occasioned  by  loan  which  was  made  by 
him  of  funds 'of  estate  "upon  what  was  not 
first-class  real  estate  security,'*  as  directed  by 
the  will.  No  examination  of  records  was 
made  for  purpose  of  ascertaining  whether  or 
not  title  was  already  encumbered;  no  abstract 
was  furnished  attorney;  there  was,  therefore, 
nothing — no  fact  submitted  to  him,  upon  which 
his  opinion  could  be  had,  and  advice  of  attor- 
ney given  under  such  circumstances  was  not 
"professional  advice,"  under  which  executor 
can  protect  himself  from  liability  of  loss  in- 
curred.—Estate   of  Holbert,   48   Cal.   627,   629. 

88.  CHARGED  BY  HEIR— Must  be  proved.— 
If  heir  seeks  to  charge  executor  for  negli- 
gence in  not  taking  possession  of  property 
belonging  to  estate,  burden  rests  upon  heir  , 
to  establish  such  negligence.  Liability  of  ex- 
ecutor for  his  negligence  is  measured  by  detri- 
ment sustained  by  estate  therefrom. — Wheeler 
vs.  Bolton,  92  Cal.  159,  170,  28  Pac.  Rep.  558. 

S4.  COMPOUND  INTEREST— Not  charged, 
exeept  for  positive  mlseonduct. — It  Is  error  to 
add  compound  interest  to  sum  found  to  be 
value  of  property  lost  to  estate  through  the 
negligence  of  an  executor.  General  rule  ap- 
plicable to  an  executor,  as  well  as  to  any  other 
trustee,  is,  that  except  in  cases  of  which  he 
has  been  guilty  of  some  positive  misconduct, 
or  wilful  violation  of  duty,  he  is  not  to  be 
charged  with  compound  Interest.  In  cases  of 
mere  negligence,  no  more  than  simple  interest 
Is  ever  added  to  loss  or  damage  resulting 
therefrom.— Wheeler  vs.  Bolton,  92  Cal.  159. 
172.  28  Pac.  Rep.  658. 

S0.  DAMAGE— Is  amount  which  will  eom- 
pensate.— ^ivil  Code  fixes  measure  of  damages 
for  wilful  conversion  of  personal  property  to 
be  Its  value  at  time  of  conversion,  with  inter- 
est from  that  date.  If  purchaser  of  land  is 
evicted  by  paramount  title,  his  recovery  of 
damages  is  limited  to  purchase  price,  with 
interest,  and  he  cannot  recover  for  any  en- 
hanced value  which  land  may  have,  in  mean 
time,  received.  Negligence  of  defendant,  an 
administrator,  who.  In  violation  of  his  duties, 
did  not  safely  keep  and  protect  possession  of 
real  estate,  but  allowed  and  permitted  him- 
self to  be  dispossessed,  and  property  and  title 
lost,  Is  of  no  higher  grade  than  simple  tort 
resulting    from    misfeasance,    and    breach    of 
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such  an  obligratlon,  measured  In  damages.  Is 
amount  which  will  compensate  for  all  detri- 
ment approximately  caused  thereby. — Wheeler 
vs.  Bolton,  92  Cal.  159,  172,  28  Pac.  Rep.  658; 
Estate  of  Kennedy,  120  Cal.  458,  461,  62  Pac. 
Rep.   820. 

36.     DELIVERY    TO    CO-EXECUTOR.— Each 

executor  Is  chargreable  in  his  account  with 
whole  of  estate  which  may  come  into  his 
hands.  When  an  executor  is  guilty  of  negrlect, 
with  reference  to  assets  in  possession  of  his 
co-executor,  he  is  not  made  liable  upon  theory 
that  assets  are  in  possession  of  both,  which, 
in  fact,  they  are  not,  but  upon  his  negrlect  in 
delivering:  them  to  his  co-executor  without 
good  cause,  or  in  not  seeing:  to  it  that  they 
were  taken  out  of  possession  of  co-executor, 
or  were  not  by  him  misapplied  or  lost. — Estate 
of  Sanderson,  74  Cal.  199,  213,  16  Pac.  Rep. 
763. 

87.  OMISSION  TO  PAY  TAXES.— In  settling: 
account  of  administrator,  administrator  was 
chargred  with  value  of  certain  real  property 
lost  to  estate  by  neg:lect  of  appellant  to  pay 
taxes,  etc.,  and  there  was  no  error  In  thus 
ruling:. — Estate  of  Herteman,  73  Cal.  645,  646, 
15  Pac.  Rep.  121;  Stanford  vs.  San  Francisco, 
131   Cal.   34,   36,   63   Pac  Rep.   146. 

88.  PAYMENT  OF  TAX— As  holder  of  mort- 
§cnge  not  Hated. — In  settlement  of  her  account 
as  administratrix,  she  claimed  credit  for  sum 
paid  as  taxes  on  real  estate  described  in  her 
mortg:agre.  Court  properly  rejected  Item  and 
charged  amount  as  part  of  balance  on  hand, 
out  of  which  dividends  were  to  be  paid.  It 
appears   that    she   did   not   list   her   mortg:agre 


interest  for  assessment,  but  allowed  land  to 
be  taxed  in  same  manner  as  if  there  were  no 
mortg:ag:e  thereon.  As  holder  of  mortg:ag:tt 
interest,  it  was  her  duty  to  list  it  for  taxation, 
and  tax  consequently  levied  on  that  interest 
would  be  her  Individual  debt,  and  not  debt 
of  estate. — Estate  of  McDougrald,  146  Cal.  196, 
198,   79  Pac.  Rep.   876. 

89.  VALUB  OF  LAND  AT  TIME  OF  LOSS— 
Baals  of  liability.— Value  of  land  at  time  It 
was  lost  to  estate  is  basis  of  an  executor's 
liability  to  estate  for  neg:lig:ence  ^y  which 
such  loss  is  sustained,  and  such  liability  could 
not  be  increased  because  twenty  years  elapsed 
after  loss  had  occurred.— Wheeler  vs.  Bolton, 
92  Cal.   169,   176,   28  Pac  Rep.  658. 

40,  Same — Not  Increased  by  lapse  of  time.— 

Where  court  fixes  date  of  conveyance  as  time 
when  land  was  lost  to  estate,  and  also  takes 
its  value  on  that  date,  as  found  by  it  to  be 
basis  of  contestant's  liability  to  estate  for 
neg:lig:ence  by  which  such  loss  was  sustained, 
this  value  was  measure  of  rlg:ht  of  recovery 
for  executor's  neg:lierence,  and  liability  of  ex- 
ecutor will  not  be  increased  because  twenty 
years  elapsed  after  loss  had  occurred. — 
Wheeler  vs.  Bolton,  92  Cal.  169,  176,  28  Pac. 
Rep.   558. 

41.  Same — Inventorr  no  basis  for  flxlnv 
valuer — Taken  by  itself,  inventory  should  not 
form  basis  for  determining:  value  of  portion 
of  tract  of  land,  and,  in  absence  of  any  other 
evidence  upon  subject,  court  had  no  basis  far 
its  decision,  and  its  finding:  in  that  respect  is 
unsustained  by  evidence. — ^Wheeler  vs.  Bolton, 
92  Cal.  169,  172,  28  Pac.  Rep.  668. 


§  1614.  NOT  TO  PROFIt  OR  LOSE  BY  ESTATE.  He  shall  not  make  profit 
by  the  increase,  nor  suffer  loss  by  the  decrease,  or  djestruction,  without  his  fault, 
of  any  part  of  the  estate.  He  must  account  for  the  excess  when  he  sells  any  part 
of  the  estate  for  more  than  the  appraisement,  and  if  any  is  sold  for  less  than  the 
appraisement,  he  is  not  responsible  for  the  loss,  if  the  sale  has  been  justly  made. 

History:     Enacted  Mareh  11,  1872,  re-enactment  of  S  217  Probate  Act. 


I.  In  General. 

1, 2.  Applied,  cited,  eonatrued,  referred  to. 

3.  Caring    for    livestock — ^Not    carrying    on 

business. 

4.  Civil  Code — Declares  general  rule  of  lia- 

bility for  mingling  trust  funds. 
6.  Conversion-— Executor  charged  at  current 
rate,  or  profit  realized. 

6.  Damages    not    charged — ^Where-  projwrty 

sold  by  order  of  court. 

7.  Delay    in    accounting — ^Benders    executor 

liable  for  interest. 

8.  Same — Long    delay    and    use    liable    for 

compound  interest. 

9.  Deposits  —  Withdrawn — Interest     charge- 

able. 

10.  Same — Same — ^Interest  not  chargeable  for 

mere  withdrawing. 

11.  Failure  to  loan — ^Executor  liable  for  In- 

terest at  current  rate. 

12.  Same  —  Liability     depends     on     cireimi* 

stances. 

18.  Funds      not      kept      separate  *  Interest 
charged. 


14.  Interest — Charge  of,  limited  to  cases  of 

profits,  or  wilful  misfeasance. 

15.  Same — Not  chargeable  as  penalty  for  de- 

positing money. 

16.  Same — Not  charged  unless  loss  from  neg- 

ligence. 

17.  Loss  —  Through     insolvency     of     recom- 

mended agent  not  charged. 

18.  Mere  mingling  of  funds — Would  not  jus- 

tify charge  of  interest. 
10.  Money    collected — To    be    retained    until 
applied  in  legal  mode. 

20.  Payments    not    authorized — ^At    2>eril    of 

executors. 

21.  Profit — Actually  realized,  charged  to  ex- 

ecutor. 

22.  Same — Executor  no  hope  of,  by  diverting 

funds. 

23.  Same — Same— Losses  must  be  made  good. 

24.  Punitory    damages — Not    charged    where 

no  advantage  nor  neglect. 

25.  Bent — Payable    by    administrator    if    he 

occupies. 
^6.  Trustee — ^Must  not  make  profit. 
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II.  Compound  Interest. 

27.  Chargeable— Upon    moneys    advanced    to 

one  of  co-executors. 

28.  Not   chargeable — In  absence  of  showing 

of  receipts. 

29.  Same — Same — Deposited  in  brother 's  bank. 

30.  Bule   of — Is  not  to  punish,  but  to  pre- 

clude from  profit. 

31.  Same — Same — And  to  fuUy  reach  possible 

profit. 

32.  Trustees — Not  chargeable  with  compound 

interest. 

lUL  Mingling  Funds. 

33-36.  Mingling      funds — Compound      interest 
charged. 

37.  Same— Same — ^Executor  used  fund  when 

he  wanted  it. 

38.  Same — Executor    presumed    to    have    re- 

ceived profit. 

39.  Same — Only   simple   interest   charged  on 

showing  good  laith. 

L      IN   GENERAL. 

1.  APPIillSD,  CITBD,  CONSTRUIfiDy  RB- 
FBRRfiD  TOy  etc.— 1.  Code  section.— Bstate  of 

Kicaud,  70  Cal.  69,  71,  11  Pac.  Rep.  471  (ap- 
plied); Estate  of  Radovlch,  74  Cal.  536,  640, 
6  Am.  St  Rep.  466,  16  Pac.  Rep.  321  (cited); 
Kstate  of  Fernandez,  119  Cal.  579,  584,  61  Pac. 
Rep.  861  (cited);  Blair  vs.  Squire  (Cal.  Nov. 
22.  1899),  59  Pac  Rep.  211  (cited);  Estate  of 
Olanelll.  146  CaL  189,  141,  79  Pac.  Rep.  841 
(applied). 

2.  Same — 2,  Probate  Act  S217. — ^Magrraw  vs. 
McGlynn.  26  Cal.  421,  429  (construed);  Estate 
of  McQueen,  44  Cal.  684,  688  (construed). 

As  to  execvtor  or  admlnlatrator  not  to  bo 
m  pnTchaoer,  see  ante  1 1576. 

A«  to  Invcotnenta  In  stock*  by  exeentoni  and 
mdmAmimtrmtovmf  see  monogrraphlc  note  78  Am. 
St.  Rep.   199. 

A«  to  UabllltT  of  estate  for  torts  of  ezocn- 
tors  and  adnilnlstmtorsy  see  monogrraphlc  note 
52  Am.   St.  Rep.   126. 

As  to  llabllltT  of  oKocators  or  adndnlstratora 
for  emrryinm  om  decedent's  business,  see  mono- 
erraphlc  note  78  Am.  St.  Rep.  191. 

As  to  liability  of  executors  or  administrators 
for  loss  of  funds  by  bank  fallnrcy  see  mono-* 
graphic  note  14  L.  R  A.  103. 

As  to  UabllltT  of  exeentor  or  administrator 
for  loss  of  money,  see  monographic  note  12 
Am.  St.  Rep.  812-816. 

As  to  liability  of  executors  and  admlnlstra* 
tors  for  torts  or  neffUsrence  of  servants,  see 
note  63  Ll  R.  A.  227. 

As  to  presumption  that  trustee  faithfully 
dfseharfpes  his  duties,  see  KERR'S  CYC.  CIT. 
CODE  S  2238  and  note  par.  3;  Estate  of  Thomp- 
son. 101  Cal.  849,  356,  85  Pac.  Rep.  991.  86  Id. 
98.   508. 

As  to  skill  and  dlliircnce  reaulred  of  execu- 
tors and  administrators,  see  monogrraphlc  note 
12  Am.  St.  Rep.  811-816. 

S.  CARING  FOR  LIVESTOCK— Not  carrying 
on  buslnesSi^ — -Where  it  Is  charged  that  admin- 
istrator had  no  rigrht  to  carry  on  business  of 
estate  at  a  loss,  and  should  make  good  to 
estate  all  such  loss  as  was  incurred,  and  there 
is,  in  record,  no  evidence  that  he  carried  on 
business  of  intestate  in  any  sense  other  than 


that  he  cared  for  personal  property  until  it 
could  be  advantageously  sold,  which  4>roperty 
consisted  of  sheep  and  lambs,  cattle,  hoffs, 
horses  and  colts,  and  these  were  cared  for 
until  they  were  sold,  as  it  was  duty  ot  «:-5min- 
istrator  to  do,  finding  ot  court,  as  stated  in 
its  order,  that  administrator  had  mana^red  es- 
tate in  good  and  business-like  manner  and 
used  every  necessary  and  prudent  measure  to 
protect  it,  should  be  affirmed. — Estate  of  Fer- 
nandez, 119  Cal.  679,  686,  61  Pac  Rep.   861. 

4.  CITIIi  code: — ^Declares  general  rule  of 
liability  for  stinKllnir  trust  funds* — Section 
2235  of  Civil  Code  which  provides  that  "trustee 
who  wilfully  and  unnecessarily  ming>lea  trust 
property  with  his  own,  so  as  to  constitute 
himself,  in  appearance.  Its  absolute  owner,  is 
liable  for  its  safety  In  all  events,'*  was  not 
intended  to  chancre  rule  £renerally  prevailing, 
nor  to  limit  liability  under  it;  on  contrary, 
section  seems  to  be  in  entire  accord  with 
Sfeneral  rule,  and  in  effect  to  declare  it  in 
unmistakable  terms. — Estate  of  Arguello,  97 
Cal.   196,    200.   81   Pac.  Rep.   937. 

5.  CONTBRSION — ^Bxecutor  charged  at  cur- 
rent rate,  or  profit  realised. — ^Where  executor, 
directed  in  will  to  loan  moneys  of  estate  on 
good  security,  has  actually  converted  fund  and 
invested  it  in  his  business,  he  may,  at  election 
of  legatee  or  other  party  Interested,  be  held 
to  account,  either  for  interest  which  he  might 
with  ordinary  diligence  have  obtained  from 
others  upon  loan  of  fund,  or  to  account  for 
profit.  If  any,  realized  by  employment  of  fund 
in  business  in  which  it  was  embarked. — Estate 
of  Holbert,  39  Cal.  597,  601;  Estate  of  Rose, 
80  Cal.   166,  172,  22  Pac.  Rep.  86. 

«.  DAHAGBS  NOT  CHARGBI>— TIThcrc  prop- 
erty sold  by  order  of  court. — ^Where  an  heir 
was  seeklngr  to  charge  administrator  of  estate 
of  deceased  with  value  of  property  sold  under 
order  of  court,  without  proving  any  fraud 
whatever  on  part  of  administrator,  and  where 
there  was  no  ^rross  negligence  nor  fraudulent 
suggestion  of  concealment,  administrator 
should  not  be  charged  with  damages. — Rich- 
ardson vs.  Sage,  67  Cal.  212,  214. 

7.  DB3LAY  IN  ACCOUNTING— Renders  ex- 
ecutor liable  for  Interest. — ^An  executor  who  is 
£rullty  of  great  delay  in  accounting  is  charge- 
able with  legal  interest  upon  balances  with 
lesal  rests. — Estate  of  Sanderson,  74  CaL  199, 
215,  16  Pac.  Rep.  763. 

8.  Lonv  delay  and  use  liable  for  compound 
Interest. — ^Delay  in  settlement  and  distribution 
of  estate  of  testator,  who  died  April  7,  1879, 
where  executors  within  one  year  after  ap- 
pointment had  ,8old  all  property  to  pay  debts 
of  estate,  but  made  no  report  until,  in  obedi- 
ence to  order  of  court,  they  filed  final  account  on 
16th  day  of  July,  1889,  was  unreasonable,  and 
it  appearing  that  when  he  wanted  money  of 
estate  executor  used  it,  they  should  be  charged 
with  legal  interest  with  annual  rests. — Estate 
of  HllUard,  83  Cal.  423,  427,  23  Pac.  Rep.  398; 
Miller  vs.  Lux,  100  Cal.  609.  615,  36  Pac.  Rep. 
345,   639. 

••  DEPOSITS — ^Wlthdratrn — Interest  charge- 
able.—The  intestate,  at  time  of  her  death,  left 
on    deposit    with    Hibemia    Savings    &    Loan 
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Society  a  considerable  aum  of  money,  which 
was  drawing  interest,  and  on  which  interest 
would  h«.ve  continued  to  be  paid  so  lon^r  as 
money  remained  on  deposit  The  administra- 
tor, soon  after  his  appointment,  withdrew  fund 
from  bank,  and  on  renderingr  llnal  account  for 
settlement  chargred  himself  with  principal  sum, 
but  without  Interest.  The  order  made  on 
settlement  of  account  by  probate  court,  chargr- 
ins  administrator  with  Interest  on  sum  from 
time  of  Its  withdrawal  from  bank,  and  order- 
ing account  to  be  amended  in  this  particular, 
is  correct. — Estate  of  McQueen,  44  CaL  584, 
587;   Estate  of  Miner,   46   CaL   664,   572. 

10/  Same — Interest  not  eharseable  tor  mere 
wtthdrawlnv* — ^If  administrator  permits  money 
of  estate  to  remain  upon  deposit,  administrator 
may  not  be  liable,  even  thougrh  money  had 
been  lost  by  sudden  failure  of  bank  through 
some  unforeseen  calamity,  but  if  he  decided 
in  ETOod  faith,  and  in  exercise  of  his  discretion* 
that  interests  of  estate  demanded  that  money 
should  be  reduced  into  his  actual  possession, 
court  was  not  prepared  to  say  that  he  there- 
by became  liable  for  Interest,  merely  because 
money  was  withdrawn  from  bank,  in  absence 
of  any  showing:  that  he  acted  in  bad  faith,  or 
used  money  in  his  private  business,  or  mlngrled 
it  with  his  own,  or  deposited  it  in  bank  to  his 
own  credit — ^Estate  of  McQueen,  44  CaL  684, 
689. 

11.  failure:  TO  LOAN— Bxecvtor  liable 
for  Interest  at  current  ratei — Where  an  execu- 
tor was  directed  by  will  of  intestate  to  loan 
money  at  interest,  and  it  was  made  to  appear 
to  court  that  he  had  mixed  seven  thousand 
dollars  of  assets  of  estate  with  his  own  private 
funds,  and  used  it  in  his  business,  and  that 
he  mlgrht,  during:  all  time  of  that  use  in  exer- 
cise of  reasonable  dillgrence,  have  loaned 
money  on  g:ood  security,  at  rate  of  one  and 
one  quarter  per  cent  per  month,  the  usual 
rate  of  interest  at  that  time  In  San  Joaquin 
County,  court  directing:  him  to  be  charged 
with  interest  at  rate  of  one  and  one  quarter 
per  cent  per  month  was  proper.  The  facts 
found  by  court  below  amount  to  devastavit 
upon  part  of  executor.  It  was  misappropria- 
tion of  funds  of  estate  in  his  hands  to  have 
mingrled  them  with  his  own  private  affairs 
and  employed  them  in  prosecution  of  his  pri- 
vate business. — Estate  of  Holbert,  89  CaL  697, 
600;  Estate  of  Cousins,  111  CaL  441,  446,  44 
Pac.  Rep.  182. 

See  monog:raphlc  note  99  Am.  Dec.  298. 

12.  Liability    depends    on    elrcamatances« — 

Under  direction  contained*  in  will  of  decedent 
to  loan  moneys  of  estate  on  g:ood  security, 
executor  should  have  loaned  this  money  at 
Interest,  and  wilful  failure  In  this  respect  will 
render  him  accountable;  and  measure  of  that 
accountability  will  depend  upon  circumstances. 
—Estate  of  Holbert,   39  CaL   697,  601. 

18.  FUNDS  NOT  KEPT  SEPARATE— Inter- 
est cbarsred. — Where  It  is  found  that  adminis- 
trator had  not  kept  funds  of  estate  separate 
from  his  own  money,  but  had  used  them  for 
his  own  purposes,  he  was  properly  charg:eable 
with  interest— Estate  of  Casq.  42  CaL  288,  289; 
Estate  of  McQueen,  44  CaL  684,  690;  Estate 
of  Miner,  46  CaL  664-672. 


14.  INTEREST — Charge  of,  limited  to  cases 
of  profits,  or  wUfnl  mlsfeaMinee. — Rule  charg- 
ing: executors  and  administrators  with  interest 
is  limited  to  cases  in  which  it  is  either  shown, 
or  presumed,  that  executor  or  administrator 
has  himself  profited  by  his  acts,  or  has  been 
g:uilty  of  such  wilful  misfeasance  as  to  Justify 
court  in  requiringr  compensation  therefor.— 
Wheeler  vs.  BoltoA,  92  CaL  159,  173,  28  Pec 
Rep.  568;  Estate  of  Sarment  123  CaL  331.  3S3, 
65  Pac.  Rep.  1016;  Estate  of  Marre,  127  CaL 
128,  182,  69  Pac.  Rep.  885. 

15.  Not  eharareable  as  penaltr  for  depositing 
money. — ^Upon  settlement  of  account  of  admin- 
istrator it  appeared  that  he  deposited  money 
on  hand  with  one  Hoffman,  who  mingrled  It 
with  his  own  and  used  it  to  some  extent  iu 
his  own  business.  It  did  not  appear  that  ad- 
ministrator consented  to,  or  was  in  any  way 
privy  to,  such  use.  Admin^istrator  never  used 
any  of  money  himself,  nor  received  anything 
for  its  use.  Court  Is  not  prepared  to  say  that 
an  administrator  may  not  deposit  funds  of 
estate  with  private  bank  or  with  an  individual, 
and  it  cannot  be  held  that  Interest  allowed  as 
penalty  for  depositing  money  with  Hoffman  is 
estate  "which  has  come  into  his  possession." 
Administrator  has  received  no  interest  profit. 
or  income  from  the  estate.— Estate  of  Sylvar, 
1  CaL  App.  85,  87,  81  Pac.  Rep.  663. 

16.  Not  charged  vnlesa  lorn  from  negrllffenee. 

— ^An  administrator  is  not  charged  with  even 
simple  interest  upon  funds  of  estate  which 
may  be  in  his  hands,  unless  it  is  made  to 
appear  to  court  that  estate,  or  parties  inter- 
ested in  It,  have  sustained  a  loss  by  reason 
•of  his  negligence  or  fault.— Estate  of  Sarment, 
128  CaL  331,  332,  55  Pac.  Rep.  1015;  EsUte  of 
Marre,   127   CaL   128,   133,   59   Pac.  Rep.   386. 

17.  LOSS  THROUGH.  INSOLYIBNCY  OF 
RBCOMBfBNDED  AGENT— Not  ebarsed.— 
Where  executors  desired  to  appoint  an  agent 
in  New  York  to  receive  and  transmit  to  them 
at  San  Francisco  property  of  deceased  in  hands 
of  public  administrator  in  New  York,  and  one 
Michaels,  recommended  by  an  Odd  Fellows' 
lodge  in  Oakland  as  reliable  and  trustworthy 
man,  was  appointed  agent,  and  received  money 
and  other  personal  property,  and  promised  to 
^end  same,  but  failed  to  do  so,  and  executors 
then  employed  an  attorney  In  New  York  to 
collect  money  from  Michaels,  and  said  Michaels 
soon  after  died,  and  his  estate  was  totally 
insolvent,  and  executors  filed  their  final  ac- 
count in  which  they  claimed  they  should  not 
be  charged  with  loss  amounting  to  $394,  ex- 
ecutors were  not,  under  circumstances,  Justly 
chargeable  with  property  lost  through  debt 
and  Insolvency  of  Michaels  in  New  York.— 
Estate  of  Taylor,  52  CaL  477,  479. 

18.  MERE  MINGLING'  OF  FUNDS— TVToald 
not  Justify  charge  of  Interest. — ^Mere  fact  that 
one  of  administrators  mingled  proceeds  of  sale 
of  pr6perty  belonging  to  estate  with  his  own 
funds  would  not  Justify  charging  him  with 
interest  thereon,  since  he  had  riffht  to  their 
custody,  and  there  is  no  provision  of  law  which 
requires  him  to  keep  them  separate  from  all 
other  funds. — Estate  of  Sarment,  183  CaL  831, 
883,  66  Pac.  Rep.  1016;  Estate  of  Marre,  127 
CaL  128,  183,  69  Pac  Rep.  886. 
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1».  MONBY  COLLiBCTBD  TO  BB  KETAINOD 
— UntU  appUed  In  legral  mode.— Money  collected 
by  executor,  upon  sale  of  projferty  of  estate 
of  testator.  Is  received  and  held  by  him  In 
fiduciary  capacity  for  use  of  creditors  of  es- 
tate and  others  interested  therein  as  bene- 
ficiaries under  will,  and  it  Is  his  duty  to  re- 
tain in  his  hands  money  thus  received  until 
it  can  be  applied  and  distributed  in  order  and 
mode  provided  by  law.— Maarraw  vs.  McGlynn. 
26  Cal.   421.  429. 

20.  PAYHBNTS  NOT  AUTHORIZED  —  At 
peril  of  executors.— Although  there  is  no  actual 
bad  faith  nor  intentional  wrons-doins  upon  part 
of  executors,  and  they,  doubtless,  suppose  that 
such  expenditure  or  use  of  funds  of  estate  will 
be  approved  by  court,  payments,  however,  not 
being  authorized  by  order  of  court,  are  made 
at  their  peril,  and  to  extent  that  they  are  not 
approved  by  subsequent  order  of  court,  con- 
stitute wrong-ful  use  of  money  of  estate  for 
personal  advantage  of  one  of  executors,  all 
of  executors  consenting  to  such  use. — ^Miller 
vs.  Lux,  100  Cal.  «09,  «15,  85  Pac.  Rep.  346,  639. 

21.  PROFIT— AetuaUy  realised,  charged  to 
cxeentor^— If  It  appears  that  trustee  has  made 
profit  by  use  of  funds,  exceeding  legal  rate 
of  interest,  he  will  be  chArgeable  with  profit 
actually  realized.  But  we  are  not  at  liberty 
to  Infer  from  record  that  an  administrator  has  ' 
abused  hia  trust  in  this  respect — Bstate  of 
McQueen,  44  CaL  684.  689. 

2&     Bzecntor  no  hope  o^  by  dlvertiaar  fanda. 

—If  executor  directed  to  loan  money  of  an 
estate  diverted  fund  into  his  private  business, 
while  he  Incurs  usual  risk  of  loss,  he  shall 
have  no  corresponding  hope  of  profit  This 
;  principle,  as  applied  to  accountability  of  ex- 
i  ecutors,  has  been  recognized  for  nearly  two 
hundred  years  as  salutory  and  to  be  com- 
mended, because,  as  Chancellor  Kent  says:  "It 
recures  fidelity  and  removes  temptations.*'-^ 
Estate  of  Holbert,  89  CaL  697,  601;  Estate  of 
Hose,  80  Cal.  166,  172,  82  Paa  Rep.  86. 

28.  liOases  moat  be  made  vood« — ^This  section 
does  not  mean  that  executor  Is  to  be  charged 
for  all  money  invested  in  speculation,  and  also 
for  all  that  is  received  from  it.  but  only  that 
he  must  make  good  loss  resulting  from  busi- 
ness, or,  if  profit  has  been  earned,  that  he 
must  account  for  it  to  estate.  A  failure  to 
give  executor  this  credit  was  no  doubt  an 
Inadvertence.— Estate  of  Smith,  118  Cal.  462, 
465,    60    Pac.   Rep.    701. 

24.  PUNITORY  DAMAOB3S  —  Not  eharged, 
'  where  ao  advantage  nor  nesleet. — ^Where,  soon 
after  death  of  decedent,  *a  stranger  took  ad- 
verse possession  of  tract  of  land,  and  executor 
never  had  actual  possession  of  any  part,  and 
It  does  not  appear  that  he  at  any  time  had  in 
his  hands  funds  belonging  to  estate,  by  which 
he  could  prosecute  claim  for  its  recovery,  there 
is  an  entire  absence  of  proof,  or  presumption, 
of  advantage  to  himself,  or  of  wanton  neglect 
of  ofilcial  duty,  and  facts  do  not  Justify  appli- 
cation of  any  rule  of  punitory  damages  to 
executor. — ^Wheeler  vs.  Bolton,  92  CaL  169,  174, 
28  Pac.  Rep.  668. 

28w  RB3NT — ^Payable  by  adndnlstrator  If  he 
oecnples. — ^An  administrator  is  responsible  for 
rents  and  profits  of  decedent's  land  where  he 


occupies   and   uses   it   as   his   own.— Estate   of 
Misamore,  90  CaL  169,  170,  27  Pac.  Rep.  68. 

2e,  TRUSTBSS-^Most  not  make  profit* — Trus- 
tee will  not  be  permitted  to  make  any  profit 
out  of  his  office.— Estate  of  Holbert,  39  CaL 
697,  602;  Estate  of  Cousins,  111  CaL  441,  446, 
44   Pac  Rep.   182. 

IL     COMPOUND    INTEREST. 

27.  CHARGEI/LBLE — Upon  moneys  advanced 
to  one  of  co-executors. — ^Where  findings,  when 
read  in  connection  with  accounts  of  executors 
filed,  show  that  payments  were  made  to  widow, 
who  was  also  one  of  executors,  to  be  used  by 
her  for  her  own  personal  benefit  and  advan- 
tage, executors  are  chargeable  with  legal  in- 
terest, computed  with  annual  rents,  upon  so 
much  of  sum  so  paid  as  appears  to  have  been 
improperly  advanced  by  them  for  private  use 
of  one  of  their  number. — Miller  vs.  Lux,  100 
CaL    609,    613,    616,    86    Pac.    Rep.    346,    639. 

28.  NOT  CliARGEABL.13  —  In  absence  of 
showing  of  reeelpta. — There  is  no  Just  ground 
for  charging  executor  with  compound  interest, 
in  absence  of  any  showing  that  he  received 
compound  interest  on  any  of  money  of  estate, 
or  was  guilty  of  some  misappropriation  of 
funds  or  other  property  of  estate. — Estate  of 
Casner,  1  CaL  App.  146,  147,  81  Pac.  Rep.  991. 

•     29.     Same  —  Deposited    In    brother's    bank. — 

Where  one  of  executors  testified  that  he  kept 
moneys  he  realized  from  a  sale  of  personal 
property  belonging  to  estate  with  his  brother, 
one  of  sureties  on  his  bond,  and  manager  of 
bank  of  Hanford,  and  when  money  was  re- 
ceived for  administration  it  was  turned  over 
to  him  and  presumably,  although  there  is  no 
direct  evidence  to  that  effect,  was  deposited  by 
him  in  bank,  and  there  was  no  evidence  that 
brother,  or  bank,  made  any  use  of  funds  thus 
deposited,  other  than  as  use  made  by  banks 
of  deposits  of  funds  of  depositors,  this  evi- 
dence did  not  justify  court  in  holding  that 
administrator  had  embezzled  funds  of  estate, 
or  in  holding  that  he  should  be  charged  with 
compound  Interest  thereon. — Estate  of  Sarment 
188   CaL   881,   884,   66   Pac.   Rep.    1015. 

M.  RUIiB  OF — ^Is  not  to  pnnlsh,  but  to  pre- 
elude  from  profit* — ^Rule  which  makes  an  exec- 
utor or  other  trustee  chargeable  with  com- 
pound interest  upon  trust  funds  used  by  him 
in  his  own  business  is  not  adopted  for  purpose 
of  punishing  him  for  any  intentional  wrong- 
doing in  use  of  such  fund,  but  rather  to  carry 
into  efCect  principle  enforced  by  courts  of 
equity,  that  trustee  shall  not  be  permitted  to 
make  any  profit  from  unauthorized  use  of  such 
funds.— Miller  vs.  Lux,  100  CaL  609,  616,  86 
Pac  Rep.   846,   639. 

SI.     Same — And  to  fnlly  reach  possible  profit. 

— Rule  making  an  executor  or  other  trustee 
chargeable  with  compound  Interest  is  intended 
to  secure  fidelity  in  management  of  trust 
estates,  and  where,  as  in  this  state,  conven- 
tional rate  of  Interest  exceeds  statutory  rate, 
executor  should  in  such  cases  be  charged  with 
legal  interest  compounded  annually,  in  order 
to  fully  reach  profit  realized  by  him  from  use 
of  trust  fund.— Miller  vs.  Lux,  100  CaL  609,  616, 
86  Pac.  Rep.   846,  689. 

82.     TRUSTEES — Not    chargeable    with    com- 
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UINGIilNG    FUNDS— UNCOLIiBCTKD    DEJBTS. 


IPt.  III. 


pound  interest  except  where  he  has  been  suilty 
of  some  misconduct  or  wilful  violation  of  duty. 
—Adams  vs.  Lombard.  80  CaL  426,  22  Pac.  Rep. 
180;  Wheeler  vs.  Bolton,  92  Cal.  159,  28  Pac. 
Rep.  558;  Estate  of  Cousins,  111  Cal.  441,  452, 
44  Pac.  Rep.  182. 

III.     MINGLING    FUNDS. 

Am  to  mere  mlnarlinar  of  fand%  see  par.   18 

this  note. 

As  to  trustee  mlnffllnff  trust  money  with  bis 
own,  see  KERR'S  CYC.  CIT.  CODB  9  2286  and 
note  pars.  1-55;  S  2238  and  note  par.  8. 

88.  MINGLING  FUNDS— Compound  Interest 
charged. — An  executor  is  chargreable  with  com- 
pound interest  for  mlngrlingr  and  use  of  trust 
funds  personally. — ^Merrlfleld  vs.  Lonsmlre,  66 
Cal.  180.  181,  4  Pac.  Rep.  1176;  Estate  of  Esch- 
rich.  85  Cal.  98,  101,  24  Pac.  Rep.  634;  Wheeler 
vs.  Bolton,  92  Cal.  159,  172,  28  Pac.  Rep.  558; 
Miller  vs.  Lux,  100  Cal.  609,  616,  35  Pac.  Rep. 
345;  Estate  of  Cousins,  111  Cal.  441,  446,  462,  44 
Pac.  Rep.  182;  Estate  of  Hllllard,  83  Cal.  423, 
23  Pac.  Rep.  393;  Estate  of  Curtis,  121  Cal.  468, 
472,  53  Pac.  Rep.  936;  Estate  of  Sarment,  128 
Cal.  831,  833.  55  Pac.  Rep.  1016;  Estate  of  Marre, 
127   Cal.    128,    132,   69   Pac.   Rep.   885. 

34,  Same. — Sums  received  by  executor  were 
mingrled  with  funds  of  firm  of  which  he  was 
member  and  must  be  presumed  to  have  been 
employed  in  business  of  firm.  Circumstance 
that  there  was  g-enerally  a  balance  to  credit 
of  firm  in  bs^nk  cannot  be  considered  as  aftect- 
ing  question.  Although  there  is  no  evidence 
of  any  intended  or  actual  fraud,  yet  law  will 
make  executor  responsible  for  presumed  prof- 
its from  moneys  so  employed.  The  general 
rule  applicable  to  such  cases  is  that  trustee 
shall  be  charged  with  legal  interest  with  an- 
nual rests.— Estate  of  Stott,  52  Cal.  403,  406; 
Estate  of  Clark,  53  Cal.  355,  859;  Estate  of 
Hllllard.  83  Cal.  423,  23  Pac.  Rep.  393;  Estate 
of  Eschrich,  85  Cal.  98,  101,  24  Pac.  Rep.  634; 
Miller  vs.  Lux,  100  Cal.  609,  615,  35  Pao.  Rep. 
845,  639. 

80.  Same. — ^There  was  no  error  in  court  In 
charge  against  an  administrator  of  |742  inter- 
est on  money  of  estate  withdrawn  by  him  and 
mingled  with  his  own  funds,  and  omitted  from 
his  account.— Estate  of  Herteman,  78  Cal.  546, 
647,  15  Pac.  Rep.   121. 

86.     It  is  now  well  settled  that  trustee  hav- 


ing control  of  trust  fund  will  be  liable  for 
interest.  If  he  mingles  money  with  his  own, 
or  uses  It  in  lys  private  business,  or  deposits 
It  In  bank  in  his  own  name,  or  neglects  to  set- 
tle his  account  for  long  time,  or  to  distribute 
or  pay  over  money  where  he  ought  to  do  so. — 
Estate  of  McQueen,   44   Cal.   684,  588. 

37.  Same  —  Execvtor  naed  fnnd  when  he 
wanted  It. — Where  one  of  executors  testified 
that  "whenever  he  needed  or  wanted  money, 
he  used  it,"  though  he  thinks  he  kept  it  in  his 
safe,  separate  from  his  own  money,  three  or 
four  years,  and  never  tried  to  loan  or  Invest 
It,  as  directed  by  will,  after  January,  1883,— «. 
fair  construction  of  all  this  is,  that  he  kept 
money  to  be  used  by  himself  whenever  he 
needed  or  wanted  it,  and  that  he  so  used  it.  It 
makes  no  difference  that  there  was  no  evidence 
"showing  that  executors  derived  any  benefit 
by  use  of  such  money."  Court  should  have 
charged  executors  with  legal  interest  on  all 
money,  for  time  it  remained  in  their  hand? 
after  May  16,  1880,  with  annual  rests. — Estate 
of  Hllllard,  83  Cal.  423,  427,  23  Pac  Rep.  393; 
Miller  vs.  Lux,'  100  Cal.  609,  615,  85  Pac.  Rep. 
846,   689. 

88.  Ejxeevtor  presumed  to  have  received 
profit. — In  cases  where  executor  has  mingled 
moneys  belonging  to  his  trust  with  his  own 
funds,  and  used  them  for  his  own  advantage, 
courts  have  charged  him  with  compound  inter- 
est upon  theory  that  in  absence  of  evidence 
to  contrary  he  will  be  presumed  to  have  re- 
ceived such  profit  from  their  use.  This  rule 
is  of  modem  growth,  and  is  applied  more  fre- 
quently in  this  country  than  in  England.  It 
has  been  adopted,  not  for  punishing  delinquent 
trustee,  but  for  purpose  of  obtaining  actual 
or  presumed  gains,  and  to  make  certain  that 
nothing  of  profit  or  advantage  remains  to  trus- 
tee, except,  perhaps,  his  commission  or  com- 
pensation.— ^Wheeler  vs.  Bolton,  92  Cal.  159, 
172,  28  Pac.  Rep.  558. 

88.  Only  simple  Interest  eharsed  on  show- 
Inar  good  faith. — Even  when  executor  has  min- 
gled moneys  belonging  to  his  trust  with  his 
own  funds.  If  executor  can  show  that  he  has 
acted  In  good  faith,  and  has  not  made  any 
greater  profit  by  use  of  funds,  he  will  be 
charged  only  simple  interest. — Wheeler  vs.  Bol- 
ton, 92  Cal.  159,  172,  28  Pac.  Rep.  658;  Estate 
of  Pease,  81  Cal.  Dec.  406,  407,  85  Pac  Rep.  149. 


§  1616.  UNCOLLECTED  DEBTS  WITHOUT  FAULT.  No  executor  or  admin- 
istrator is  accountable  for  any  debts  due  to  the  decedent,  if  it  appears  that  they 
remain  uncollected  without  his  fault. 

History:     Enacted  March  11,  1872,  re-enactment  of  S  218  Probate  Act. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Administration — To    be   with   reasonable    dis- 

patch. 

3.  Burden  of  proof — ^Upon  administrator  to  show 

impossible  to  collect. 

4.  Debts  due  decedent — ^Executor  accountable  for, 

unless  it  appears  they  are  uncollected  with- 
out his  fault. 

6.  Failure  to  collect — ^Not  from  negligence,  should 
appear  on  face  of  account. 

6.  Wilful  neglect  or  misfeasance  of  adminis- 
trator— Not  presumed. 


1.  APPLIBD,  CITED,  CONSTRITED,  RE^ 
FERRED  TO,  etc.,  In:  Estate  of  Ricaud,  70 
Cal.  69,  71,  11  Pac.  Rep.  471  (applied);  Estate 
of  Sanderson,  74  Cal.  199,  203,  15  Pac.  Rep. 
763  (construed);  Maddock  vs.  Russell,  109  Cal. 
417,  422,  42  Pac.  Rep.  139  (construed);  Estate 
of  Carver,  123  Cal.  102,  104,  55  Pac.  Rep.  770 
(cited);  Stanford  vs.  San  Francisco,  131  Cal. 
34,  36,  63  Pac.  Rep.  145  (construed  with  {1613 
ante);  Estate  of  Thomas,  140  Cal.  897,  398,  73 
Pac.'  Rep.  1059  (cited) ;  Sprafirue  vs.  Walton,  146 
CaL  228,  288,  78  Pao.  Rep.  646  (cited). 
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a,  ADMINISTRATION— To  be  with  reason- 
abl«  dlapatch.— Object  of  probate  proceedingrs 
are  to  administer,  settle,  and  distribute  estates 
of  deceased  persons,  and  our  system  contem- 
plates these  objects  shall  be  accomplished  with 
reasonable  dispatch.— Maddock  vs.  Russell,  109 
Cal.  417,  422,  42  Pac.  Rep.  139. 

S.  BURDEN  OF  PROOF— Upon  admini- 
strator to  show  Impossible  to  collect.— When 
an  administrator  receives  note,  and  maker 
thereof  is  solvent,  but  afterwards  becomes  In- 
solvent, burden  of  proof  is  on  administrator  to 
show  that,  with  due  diligence,  he  could  not 
have  collected  It.— Estate  of  Moore,  96  Cal.  622, 
526,  81  Pac.  Rep.  684. 

4.  DEBTS  DUB  DECEDENT- Executor  a^ 
countable  for,  nnlcMi  It  appears  they  are  un- 
coUected  ^rlthont  his  fault — ^No  executor  is  ac- 
countable for  debts  due  decedent  "if  it  appears 
they  remain  uncollected  without  his  fault" 
But  if  it  do  not  so  appear  to  court,  he 
must  be  held  answerable  for  amount  of  debt 
due  decedent  as  appraised  in  inventory.— 
Estate  of  Sanderson,  74  CaL  199,  203.  16  Pac. 


Rep.    753;    Maddock    vs.    Russell,    109    Cal.    417, 
422,  42  Pac.  Rep.  139. 

5.  FAILURE  TO  COIiLECT— Not  from  nesll- 
arenccy  should  appear  on  face  of  account. — Even 
if  it  should  be  conceded  that  account,  pre- 
sented by  executor,  establishes  .its  own  correct- 
ness prima  facie,  account  should  at  least  show 
on  its  face  that  failure  to  collect  debt  due  to 
decedent  was  not  result  of  negrliffence  of  exec- 
utor.—Estate  of  Sanderson,  74  Cal.  199,  202, 
16   Pac.   Rep.   768. 

6.  WILFUL  NEGLECT  OR  MISFEASANCE 
— Not  presumed. — ^An  administrator  cannot  be 
charged  with  interest,  from  date  of  his  first  1 
account,  because  he  was  derelict  after  he  had 
filed  his  second  account.  Wilful  neglect  and 
misfeasance  cannot  be  presumed  for  an  entire 
period  of  his  administration,  after  first  account 
was  filed.  Before  he  should  be  charged  witL 
interest  for  earlier  years  of  his  administratior 
there  should  be  some  evidence  to  Justify  it. — 
Estate  of  Marre,  127  Cal.  128,  133,  69  Pac.  Rep. 
886;  Elizalde  vs.  Ellzalde,  137  Cal.  634,  638,  6S 
Pac.  Rep.  869,  70  Id.  869. 


§1616.    COMPENSATION   OF   THE   EXECUTOR   AND   ADMINISTRATOR. 
COMPENSATION  OP  ATTORNEY.     APPEAL    FROM    ORDER    OF    COURT. 

He  shall  be  allowed  all  necessary  expenses  in  the  care,  management,  and  settle- 
ment of  the  estate,  and  for  his  services  such  fees  as  provided  in  this  chapter; 
but  when  the.  decedent,  by  his  will,  makes  some  other  provision  for  the  compensa- 
tion of  his  executor,  that  shall  be  a  full  compensation  for  his  services,  unless,  by  | 
a  written  instrument,  filed  in  the  court,  he  renounces  all  claim  for  compensation 
provided  by  in  the  will.  Any  attorney  who  has  rendered  services  to  an  exf.cu- 
tor  or  administrator  may  at  any  time  during  the  administration,  and  upon  such 
notice  to  the  other  parties  interested  in  the  estate  as  the  court  shall  by  order 
require,  apply  to  the  court  for  an  allowance  to  himself  of  compensation  therefor, 
and  the  court  shall  on  the  hearing  of  such  application  make  an  order  requiring 
the  executor  or  administrator  to  pay  to  such  attorney  out  of  the  estate  such  com- 
pensation as  to  the  court  shall  seem  proper.  Any  payment  made  by  au  executor 
or  administrator  in  conformity  with  such  order  shall  be  allowed  by  the  court  in 
his  account.  Any  attorney  making  such  application  to  the  court  for  compensa- 
tion and  all  other  persons  interested  in  the  estate  may  appeal  from  any  order 
made  by  the  court  fixing  the  amount  of  such  compensation. 

History:     Enacted    March    11,    1872,   re-enactment    of    §  219    Probate    Act; 
amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  414;    April  16,  1880,  Code 
AmdtB.  1880  (C.  C.  P.  pt.),  p.  99;  March  22,  1905,  Stats,  and  Amdta.  1905,  p.  776. 


I.    In  GeneraL 
1,2.  Applied,  dted,  construed,  referred  to. 

3.  Benefit  of  heirs — Not  duty  of  administra- 

tor. 

4.  Compensation— In  will  is  fuU   renuncia- 

tion. 

5.  Same  —  Same  —  In  excess,  implies  extra 

services. 

6.  Same  —  Same  —  Benunciation   of,   before 

claim  for  extra. 

7.  Same—Lessened  by  dereliction. 

IL    Attorney. 

8.  Cannot  be  employed  tmnecessarily. 

9.  Contract  with  for  fees— Not  binding  on 

estate. 


10.  For  executor — Is  not  attorney  of  estate. 

11.  Same — Not  concluded,  as  to  fee,  by  order 

of  court. 

12.  Same — Same — In  absence  of  agreement. 

13.  Same— Same — If    larger    fees    recovered, 

executor  liable  for  difference. 

14.  Same — Not  ** person  interested." 

15.  Selection  of  by  testator — Not  binding  up- 

on executor. 

16.  Same — Traveling  expenses  of,  not  to  ex- 

ceed just  compensation. 

m.    Attorneys'  Fees. 

17.  Agreement  as  to  attorneys'  fees. 

18.  Same— Controls    amount    received    from 

executor. 


§1610        (2070) 


COMPENSATION   OF   BXBCUTOR,  ETC.— GBNBRALLY. 


[Pt.III. 


19.  Same — Effect  of. 

20.  Same — Implied,  controlled  by  expectations. 
21, 22.  Allowance  for — Largely  in  discretion  of 

court. 

23.  Allowed  for  conducting  lawsuit. 

24.  Same — Begun  in  lifetime  of  deceased. 

25.  Allowed  for  services  on  successful  appeal 
20.  Allowed  to  each  executor. 

27.  Allowed  to  executor,  not  to  attorney. 

28.  Same — Executor  liable  for  dereliction  of 

attorney. 

29.  Amply  provided  for  in  this  section. 
80, 31.  Court  determines  sunount  paid  by  estate. 

32.  Same — Without  need  of  evidence. 
38,34.  Disallowed — For  merely  obtaining  letters. 
85.  Same— For  resisting  claim  of  heir. 

36.  Same — For  unnecessary  services. 

37.  Same — ^Where   services   detrimentaL 

38.  Executor  liable  for. 

39.  Same — ^When  no  agreement  to  look  to  state. 

40.  Same — Must  urge  a  large  allowanee  for, 

to  protect  hii^lf. 

41.  Implied  agreement — ^Is  amount  fixed  by 

court. 

42.  Same — Controls  in  absence  of  express  eon- 

tract. 
48.  Justified  by  need  of  services  and  their 
worth. 

44.  Beasonable,  a  charge  on  trust  fund. 

45.  Necessity  shown  before  allowance. 

46.  Public  administrator  liable  for. 

47.  Reasonable,  must  be  allowed. 

48.  Becovered  of  exeeutor,  if  allowance  not 

reasonable. 

49.  Special  administrator  cannot  pay. 

50.  Question  of  aUowanoe  of,  between  exeea- 

tors  and  heirs. 

51.  Same — Probate   court   eannot   adjudicate 

between  parties. 

rV.     Expenses. 

52.  Advances  not  charged  as,  but  allowed  on 

distribution. 
58.  Allowed  for  service  impossible  by  admin- 
istrator. 

54.  Same — In  any  necessary  proceeding. 

55.  Necessary — To  be  paid. 

56.  Same — Erection  of  building  not. 

57.  Same — Services  of  administrator. 

58.  Disallowed  —  In    proceedings    to    lemore 

guardian. 

59.  Same — Of  litigation  due  to  unauthorized 

loan. 

60.  Same — Of  losing  party  in  contest. 

61.  Same — Service  by  another  due  from  ad- 

ministrator. 

62.  Of  administration  have  priority. 

63.  Propriety  of — Determined  exclusively  by 

probate  court. 

64.  Same — Parties  interested  heard  as  to. 

65.  Taxes  reimbursed  by  probate  court. 

66.  Traveling — Allowed  if  necessary. 

67.  Same  —  In   Mexico   payable   from   estate 

there. 

68.  Of  suit  by  heirs,  not  expense  of  estate. 

L     IN   GENERAL. 

1.  APPLIBD,  CITBD,  CONSTRUBDy  RB- 
FBRRBD  TO,  etc. — 1.  Code  section. — Estate  of 
Dunne,  65  Cal.  378,  879,  4  Pac.  Rep.  879  (cited); 
Estate  of  Ricaud,  70  Cal.  69,  71,  11  Pac.  Rep. 
471  (applied);  Estate  of  Ogler.  101  Cal.  381, 
385,   35   Pac.   Rep.   900    (construed);   Estate   of 


Levinson,  108  Cal.  450,  458,  41  Pac.  Rep.  488,  A% 
Id.  479  (construed);  Estate  of  McKlnney,  IIS 
Cal.  447,  453,  44  Pac.  Rep.  748  (cited);  Estate 
of  Olmstead,  120  Cal.  447,  454,  62  Pac  Rep.  804 
(construed);  Firebauflrh  vs.  Burbank*  121  Cal. 
186,  191,  63  Pac.  Rep.  660  (construed);  BrUrgra 
vs.  Breen,  128  Cal.  667,  660,  663,  66  Pac.  Rep. 
638,  886  (construed);  Estate  of  Runyon,  126 
Cal.  195,  196,  67  Pac.  Rep.  788  (construed);  Mc* 
Kee  vs.  Sober,  188  Cal.  867,  870,  71  Pac.  Rep. 
438,  649  (construed);  Estate  of  Krufirer,  148 
Cal.  141,  144,  76  Pao.  Rep.  891  (construed); 
Estate  of  Harrin^rton,  147  CaL  184,  81  Pac  Rep. 
646,  647  (cited);  Estate  of  Heeney,  8  CaL  App. 
Dec  (Whltln^r).  682,  684,  86  Pac  Rep.  848 
(construed). 

2.  Same — 2.  Probate  Aet  tS19. — Gumee  va. 
Maloney,  88  Cal.  86,  87   (construed). 

As  to  cH>mpeitMitloB  of  attormeyay  mat  flxcd 
by  aareement  with  adndaUitnitory  see  mono- 
graphic note   68  Am.   St  Rep.   128. 

As  to  eommlsslons  of  eKoctrtors  amd  adBd»» 
Istratorsy  see  post  S  1618  and  note. 

As  to  fees  of  attorneys  allovred  to  oKeevtors 
aad  administrators,  see  post  8  1619. 

As  to  UabUlty  of  ezeentcw  or  administrator 
for  eostSf  see  ante  §  1609. 

S.  BENEFIT  OF  HEIRS— Not  dvty  of  tbo 
administrator.  —  It  is  no  part  of  the  duty 
or  authority  of  an  administrator  to  manasre 
the  estate  for  the  benefit  of  the  estate,  or 
of  heirs.  So  far  as  they  are  concerned,  it  la 
his  duty  simply  to  preserve  estate  until  dis- 
tribution. He  cannot  make  investments  for 
them  nor  satisfy  adverse  claims,  nor  sell,  be- 
cause estate  would  profit  by  it.— Brenham  vs. 
Story,  89  CaL  179,  188;  Estate  of  Moore,  72  Cal. 
335,  848,  18  Pac  Rep.  880;  Estate  of  Rose,  80 
Cal.  166,  178,  28  Pac  Rep.  86. 

4.  COMPENSATION— In  wlU  Is  fnU  renun- 
ciation.— ^Where  compensation  for  executors  la 
provided  by  will,  and  no  renunciation  of  claim 
for  such  compensation  is  filed  by  either  of 
executors,  court  is  required  under  this  section 
to  hold  that  provision  thus  made  was  "full 
compensation  for  his  services,"  and  to  deny 
claim  of  an  executor  for  any  further  allowance 
for  extraordinary  services. — Estate  of  Runyon, 
126  Cal.  195,  196,  67  Pac  Rep.  788. 

8.'    Same^In  ezcess^  Implies  extra  services. — 

Where  amount  of  compensation  for  executor 
provided  in  will  Is  largely  In  excess  of  com- 
missions to  which  he  would  have  been  entitled 
If  no  provision  had  been  made,  it  is  reasonable 
to  suppose  that  when<  teatator  appointed  his 
executors  he  had  this  fact  in  mind.  The  state- 
ment in  will,  that  he  deemed  commission  al- 
lowed by  law  to  be  insufficient  compensation, 
implies  that  he  expected  that  executors  would 
perform  other  duties  than  those  ordinarily  re- 
quired of  an  executor. — Estate  of  Runyon,  126 
Cal.  196,  196,  67  Pac.  Rep.  783. 

8.  Same — Renvnclatlon  of,  before  dalm  for 
extra. — If  an  executor  would  claim  that  his 
services  entitled  him  to  greater  compensation 
than  that  allowed  by  statute,  he  must  first 
renounce  that  provided  by  will,  and  court  can 
then  make  such  allowance  as  will  fully  com- 
pensate. Unless  such  renunciation  is  made, 
provision  in  will  will  be  held,  under  this  sec- 
tion, to  be  full  compensation  of  his  services. — 
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Estate   ot  Runyon.   125   Cal.   196,   196,   67   Pac 
Rep.   788. 

7.  Lessened  by  dereliction. — ^It  Is  duty  of 
court.  In  determlningr  compensation,  to  hear 
all  evidence  pertinent  to  consideration,  and  it 
would  be  extraordinary  if  attorney,  in  support 
of  his  claim  for  compensation,  could  urgre  his 
faithful  performance  of  duty,  and  that  in  an.- 
swer  opposing  heirs  should  not  be  permitted 
to  show  that  by  reason  of  his  culpable  derelic- 
tion he  was  entitled  to  less  compensation,  or 
to  none  at  all. — ^Estate  of  Kru^rer,  123  CaL  891, 
894.  66  Pac  Rep.  1056. 

II.      ATTORNBT* 

S.  CANNOT  BB  EMPLOYED  UNNECES- 
SARILY*— ^An  executor  is  paid  commission  for 
certain  services,  and,  if  he  employs  an  attor- 
ney to  do  such  work  instead  of  doins  it  himself 
court  should  not  make  an  allowance  for  it. 
Such  services  should  be  paid  for  by  executor 
himself,  otherwise  estate  is  made  to  pay  twice 
for  same  services. — Estate  of  Briffnole,  133  Cal. 
162,  164,  65  Pac.  Rep.  294. 

S.  CONTRACT  WITH  FOR  FEES— Not  binding 
on  estate. — ^An  administrator  has  no  power  to 
make  a  contract  with  an  attorney  binding 
upon  the  estate,  for  a  transfer  or  conveyance 
of  an  interest  in  any  of  the  assets  of  the 
estate  or  for  the  payment  of  a  contin^rent  fee 
out  of  the  assets  of  the  estate.  Fee  must  be 
fixed  and  allowed  by  the  court. — Estate  of 
Page,  67  Cal.  238,  241;  Cole  vs.  Superior  Court, 
63  Cal.  86,  95  (dis.  op.  McKee,  J.);  Brigga  vs. 
Breen,  123  Cal.  657,  659,  56  Pac.  Rep.  633,  886; 
MofQtt  vs.  Rosencrans,  136  Cal.  416,  418,  69 
Pac.  Rep.  87;  Estate  of  Willard,  139  Cal.  501, 
505,  78  Pac  Rep.  2*40.  See  Schllcker  vs.  Hem- 
enway,  110  Cal.  579,  52  Am.  St  Rep.  116,  122, 
42  Pac  Rep.  1068.  Qm,  Fletcher  vs.  American 
T.  ft  B.  Co.,  Ill  Oa.  800,  78  Am.  St.  Rep.  164,  86 
&  B.  Rep.  767.  Iowa.  Rlckel  vs.  Chicaso  R. 
I.  ft  P.  R.  Co.,  112  Iowa  148.  153,  83  N.  W.  Rep. 
957.  N.  J.  Bllicott  vs.  Chamberlln,  88  N.  J. 
Eq.  (11  Stew.)   604,  48  Am.  Rep.  887. 

10.  FOR  EXECUTOR — ^Is  not  attomeT  of 
estate. — There  is  no  such  office  or  position 
known  to  law  as  "attorney  of  an  estate."  When 
an  attorney  is  employed  to  render  services  in 
procuring  admission  of  will  to  probate,  or  in 
settlinfiT  estate,  he  acts  as  attorney  of  executor, 
and  not  of  estate,  and  for  his  services  executor 
is  personally  responsible. — Estate  of  Oerier,  101 
Cal.  881,  386,  86  Pac.  Rep.  900. 

IL  Not  eonelndedy  as  to  fee,  by  order  of 
court. — Order  settling  final  account  of  execu- 
tors does  not  conclude  attorneys  employed  by 
executors  as  to  amount  of  their  respective  fees. 
Executors,  in  their  official  capacity,  have  no 
Interest  in  settlinar  controversy  between  them. 
If  they  are  liable  In  excess  of  amount  allowed 
by  court,  they  may  be  unfortunate,  but  while 
court  had  no  power  to  fix  and  apportion  attor- 
neys* fees,  it  did  have  power  to  allow  executors 
represented  by  one  firm  certain  amount  in- 
curred as  attorneys'  fees,  and  executor  repre- 
sented by  another  firm  another  amount. — 
Estate  of  Scott,  1  Cal.  App.  740,  747,  88  Pac 
Rep.    85. 

IS.  Same — ^In  absence  of  agreement.— Unless 
attorney  has  affreed  to  accept  for  his  fees  al* 


lowance  made  by  court  to  indemnify  executor 
or  administrator  in  that  behalf,  there  seems  as 
little  reason  for  saying  that  he  is  concluded 
by  order  making  such  allowance  as  that  per- 
sons having  claims  agrainst  representative 
founded  on  latter's  tort  or  breach  of  contract, 
committed  while  acting  for  estate,  can  be 
affected  by  settlement  of  his  account.  In  ab- 
sence of  an  enabling  statute,  court  in  probate 
cannot  adjudicate  between  such  person  and 
executor  or  administrator. — ^Brlggs  vs.  Breen, 
128  Cal.  657,  660,  56  Pac.  Rep.  633,  886;  McKee 
vs.  Sober,  138  Cal.  367,  370,  71  Pac.  Rep.  438,  649. 

1&  Same — If  larger  fees  recovered,  execntor 
liable  for  dllTerenee. — ^The  amount  of  attorneys' 
fees  allowed  by  probate  court  is  all  that  ex- 
ecutor can  take  out  of  trust  fund  to  reimburse 
himself,  and  if  he  may  be  compelled  by  attor- 
ney in  another  forum  to  pay  a  larger  sum,  he 
must  lose  difference  (dis.  op.  Beatty,  C.  J.). — 
Briggs  vs.  Breen,  128  Cal.  657,  663,  56  Pac.  Rep. 
638.  886. 

14.  Not  ''person  Interested.** — The  court  has 
often  decided  that  an  allowance  from  estate 
for  attorneys'  fees  under  this  section  must  be 
made  by  executor  or  administrator  and  not  to 
attorney,  which  construction  of  statute  is 
reasonable  in  view  of  rule  that  representative 
and  not  estate  is  liable  to  attorney,  but  that 
could  scarcely  be  said  if  the  attorney  is  really 
person  Interested  in  estate  to  amount  of  his 
fees. — Briggs  vs.  Breen,  123  Cal.  667,  660,  56 
Pac  Rep.  633,  886;  Estate  of  Kruger,  143  Cal. 
141,  144,  76  Pac.  Rep.  891. 

10.  SBUBSCTION  OF  BY  TESTATORr— Not 
binding  npon  execntor. — It  would  seem  to  be 
aeither  reasonable  nor  right  to  hold  that 
executor  of  will  must  necessarily  accept  ser- 
vices of  an  attorney  selected  by  decedent,  and 
language  of  will:  "I  hereby  select  as  attorney 
of.  my  .estate  John  W.  Mitchell  and  direct  my 
executors  to  consult  and  employ  him  in  all 
matters  pertaining  to  the  distribution  of  my 
estate  and  requirements  of  this  my  last  will," 
did  not  constitute  selection  which  was  binding 
on  executors,  but  was  simply  an  advisory  pro- 
vision which  she  should  disregard  if  she  chose 
to  do  so. — Estate  of  Ogier,  101  Cal.  881,  385,  35 
Pac.  Rep.  900. 

10.  Traveling  expenses  of*  not  to  exceed  Just 
csompensatlon. — In  allowing  claim  for  traveling 
expenses  of  attorney  for  administrator,  allow- 
ance should  not  exceed  reasonable  compensation 
for  labor  actually  performed.  It  should  never 
exceed  Just  compensation  for  such  legal  assist- 
ance as  was  necessary  to  enable  administrator 
to  properly  discharge  duties  of  his  trust. — 
Estate  of  Moore,  72  Cal.  335,  342,  13  Pac.  Rep. 
880;  Estate  of  Rose,  80  Cal.  166,  179,  22  Pac 
Rep.  86. 

IIL     ATTORNBSYS'   FEES. 

17.  ATTORNEYS'  FEES— AU  paragraphs 
eoncemlng  are  based  upon  decisions  made  be- 
fore the  amendment  of  this  section,  and  the 
passage  of  8  1619  post  in  1906,  by  the  letter  of 
which  the  rule  was  cha/tged,  so  that  they 
have  become  applicable  only  to  fees  for  ex- 
traordinary services. 

AGRBKUfKNT  AS  TO«— It  Is  undoubtedly 
true  that  executor  or  administrator  is  usually. 
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as  a  matter  of  fact,  protected  against  any  per- 
sonal responsibility  by  agreement  of  attorney 
that  he  will  accept  amount  allowed  by  court  in 
full  for  bis  services,  but  this  is  matter  entirely 
between  attorney  and  executor  or  administra- 
tor, and  in  no  way  aftects  probate  proceeding. 
—Estate  of  Kruger,  143  Cal.  141,  146,  76  Pac. 
Rep.  891. 

1&     Controls  amovnt  received  from  executor. 

—The  question  as  to  what  attorney  may  receive 
from  executor  or  administrator  is  one  of  which 
probate  court  has  no  jurisdiction,  and  depend- 
ent altogether  for  its  determination  upon 
agreement  between  parties. — Estate  of  Kruger, 
148  Cal.  141,  145,  76  Pac.  Rep.  8»1. 

19.  Effect  of.— The  effect  of  agreement  be- 
tween executor  and  attorney  that  latter  will 
accept  amount  allowed  by  court  in  full  for 
services,  is  precisely  the  same  aft  if  attorney 
and  executor  had  agreed  that  amount  attorney 
should  be  paid  by  executor  should  be  fixed  by 
some  third  party. — Estate  of  Kruger,  143  CaL 
141.  146,  76  Pac.  Rep.  891. 

ae.  Implied,  controlled  by  expectations* — 
When  defendants  employed  plaintiffs  to  per- 
form necessary  legal  services  incident  to  ad- 
ministration of  estate  of  which  they  were 
executors,  without  any  express  agreement  as  to 
compensation,  there  was,  of  course,  an  implied 
agreement  to  pay  reasonable  value  of  services. 
But  if  it  can  be  Justly  inferred  from  nature 
of  transaction  that  they  had  each  in  mind,  and 
expected  to  be  governed  by,  particular  rule  or 
method  of  ascertaining  such  reasonable  value, 
then  that  is  as  much  term  of  contract  as  an 
agreement  to  pay  (dis.  op.  Beatty,  a  J..)— 
Briggs  vs.  Breen,  123  Cal.  667,  660.  66  Pac.  Rep. 
633,  886. 

21.  AliLOWANCB  FOR— LARGELY  IN  DIS- 
CRETION OF  COURT.  —  The  allowance  which 
shall  be  made  for  attorneys'  fees  is  largely 
in  discretion  of  court  and  is  estimated  upon 
services  which  are  necessarily  and  properly 
rendered  to  executor  in  administration  of  es- 
tate.—Estate  of  Straus,  144  CaL  663.  666,  77 
Pac.  Rep.   1122. 

22.  Appellate  court  will  not  reverse  ruling 
of  probate  court  in  fixing  amount  of  compen- 
sation, which  it  will  be  presumed  proper  to  al- 
low administrator  in  payment  of  counsel  fees 
in  settlement  of  estate,  unless  there  is  plain 
abuse  of  discretion.  Such  matters  are  pecu- 
liarly within  knowledge  of  probate  Judge,  and 
it  is  very  difficult  for  appellate  court  to  form 
any  satisfactory  conclusion  upon  subject. — 
Estate  of  Oasq,  42  Cal.  288,  290;  Briggs  vs. 
Breen,  123  Cal.  667,  661,  66  Pac.  Rep.  638, 
886. 

23.  ALLOWED    FOR    CONDUCTING    LAW- 


!    SUIT.— Of   course    an   administrator,    after   he 
,    has  become  such,  does  not  undertake  to  per- 
:    sonally  conduct,  without  aid  of  counsel,  man- 
agement  of  adversary   suits   in   which   estate 
.may  become  involved  while  under  his  care.   He 
has  right,  and  it  is  ordinarily  his  duty,  to  em- 
ploy counsel  competent  for  that  purpose.     He 
does  not  undertake,  in  accepting  letters  of  ad- 
ministration, that  he  is  possessed  of  sufficient 
degree  of  learning  in  principles  or  practice  of 
law  to  enable  him  to  personally  manage  law- 


suit in  court  Allowance  of  fee  to  counsel  ren- 
dering service  in  such  case  is,  therefore,  not 
objectionable  in  itself.— Estate  of  Simmons,  AZ 
Cal.  648,  648;  Estate  of  Ricaud.  70  Cal.  69,  71, 
11  Pac.  Rep.  471. 

24.     Bevna  1a  lifetime  of  deceased. — It  may 

be  that  attorneys'  fees  paid  by  administrator 
in  defending  suit  brought  in  his  father's  life- 
time were  properly  allowed.  If  liability  there- 
for was  Incurred  after  his  father's  death  and 
employment  of  an  attorney  was  necessary  to 
safeguard  interests  of  estate,  they  should  be 
allowed,  and  also  taxes  paid  by  administrator. — 
Estate  of  Heeney.  2  Cal.  App.  Dec  (Whiting) 
632,  686,  86  Pac.  Rep.  842. 

2B.  ALLOWED  FOR  SERVICES  ON  SUC- 
CESSFUL APPEAL.— Where  an  appeal  is  taken 
by  administrator  from  order  of  probate  court 
settling  his  account  and  appellate  court  re- 
verses order  upon  such  appeal,  administrator 
should  be  allowed  reasonable  sum  on  account 
of  attorneys'  fees  incurred  by  him  on  such 
appeal. — Estate  of  Moore,  96  CaL  622,  631,  31 
Pac  Rep.  684. 

28.     ALLOWED     TO     BACH     EXECUTOR.— 

Where  two  executors  each  employed  an  at- 
torney, each  is  entitled  to  be  reimbursed  for 
his  attorneys'  fees  incurred  in  good  faith,  and 
it  cannot  be  contended  that  amount  is  limited 
by  application  of  8 1365  ante,  which  provides 
that  "where  there  are  more  than  two  executors 
or  administrators,  act  of  majority  is  valid." 
This  language  refers  to  acts  under  will,  or  in 
relation  to  trust,  as  is  shown  by  reading  entire 
section.  It  does  not  mean  that  act  of  majority- 
can  deprive  one  executor  or  administrator  of 
assistance  and  advice  of  •counsel. — Estate  of 
Scott,  1  Cal.  App.  740,  748,  83  Pac  Rep.  86. 

27.  ALLOWED  TO  EXECUTOR,  NOT  TO  AT- 
TORNEY.— It  is  error  for  court  in  allowing 
sums  to  an  administrator  for  services  of  at- 
torney to  make  order  directing  that  payment 
be  made  to  attorneys.  Like  other  necessary  • 
expenses  incurred  in  course  of  administration, 
fees  of  counsel  are  to  be  allowed  out  of  estate 
to  executor  and  administrator.  —  Estate  of 
Ogier,  101  Cal.  381,  386.  36  Pac.  Rep.  900;  Es- 
tate of  Levinson,  108  CaL  460.  466,  41  Pac.  Rep. 
483,  42  Id.  479;  Estate  of  Kruger,  128  Cal.  891, 
898,  894,  66  Pac  Rep.  1066;  McKee  vs.  Sober, 
138  Cal.  367,  370,  71  Pac  Rep.  438,  649;  Estate 
of  Willard,  139  Cal.  601.  603,  73  Pac.  Rep.  240; 
Estate  of  Kruger,  143  Cal.  141,  144,  76  Pac.  Rep. 
891;  Estate  of  Scott,  1  CaL  App.  740,  746,  8S 
Pac.  Rep.  86. 

28.  Executor  liable  for  dereliction  of  attor- 
aey.— While  in  settlement  of  his  account,  an 
executor  will  be  allowed  all  necessary  ex- 
penses in  care,  management,  and  settlement  of 
estate,  including  reasonable  fees  paid  to  attor- 
neys for  conducting  necessary  proceedings  or 
suits  in  courts,  still  such  allowance  can  be 
made  only  to  him  and  not  to  attorneys.  And  if 
attorney  employed  should  be  derelict  in  his 
duty  and  should  receive  and  misappropriate 
private  funds  of  estate,  executor  would  be 
liable  therefor  to  legatees  under  will.— Estate 
of  Ogier,  101  CaL  381,  886,  86  Pac  Rep.  900. 

20.  AMPLY  PROVIDED  FOR  IN  THIS  SEC<« 
TION<— In  matter  of  settlement  of  accounts  of 
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executors  and  administrators,  ample  provision 
Is  made  under  this  section  for  payment  of  at- 
torneys' fees. — ^Estate  of  Olmstead,  120  Cal.  447, 
454.  62  Pac.  Rep.  804. 

SO.  COURT  DBTKRMINBS  AMOUNT  PAID 
BY  BSTATEL — ^It  may  be  that  where  an  agrree- 
ment  is  made  between  executor  and  attorney 
that  latter  will  accept  amount  allowed  by  court 
In  full  for  his  services,  executor  or  administra- 
tor would  be  legally  bound  to  submit  to  court 
an  application  for  an  allowance  for  counsel 
fees,  and  would  be  personally  liable  to  his  at- 
torney for  reasonable  value  of  service  if  he 
failed  to  do  so.  Whatever  agreement  may  be, 
sole  question  for  court  in  probate  in  any  case 
Is  as  to  amount  that  should  be  allowed  to 
executor  or  administrator  for  legal  expenses 
from  funds  of  estate,  and  of  this  question  court 
In  probate  has  sole  and  exclusive  Jurisdiction. 
— ^E:8tate  of  Kruffer,  148  Cal.  141,  146,  76  Pac. 
Rep.  891. 

31.  Fees  of  attorneys  must  be  fixed  by  court 
and  allowed  to  adminlstrMor  as  part  of  ex- 
penses of  admlnistratiocmeiXB  part  of  expenses 
incurred  by  administrc^  o^in  management  of 
estate,  compensation  of  ^^vtorneys  for  services 
rendered  in  behalf  of  estate  is  within  exclusive 
Jurisdiction  of  probate  court. — Gurnee  vs.  Ma- 
loney,  38  Cal.  85;  Estate  of  Page,  57  Cal.  288, 
241;  Freese  vs.  Pennie,  110  Cal.  467.  470,  42  Pac. 
Rep.  978;  Estate  of  Kruger,  123  Cal.  891,  894, 
66  Pac  Rep.  1056;  Estate  of  Adams,  181  Cal. 
415,  418,  63  Pac.  Rep.  888. 

Order  of  lower  court  as  to  attorneys'  fees  will 
not  be  interfered  with  except  in  case  of  plain 
abuse  of  discretion. — Freese  vs.  Pennie,  110 
Cal.  467,  470,  42  Pac.  Rep.  978;  Estate  of  Adams, 
131  Cal.  415.  418,  63  Pac.  Rep.  838. 

82.  IVlthoat    need    of    evidence.  —  It    is    not 

necessary  that  any  evidence  of  professional 
nature  should  be  introduced  upon  subject  of 
attorney's  fees.  All  proceedings  in  estate  and 
all  matters  in  which  executor  can  enlist  or 
require  service  of  an  attorney  are  before  court, 
and  from  this  court  of  Its  own  knowledge  and 
experience  can  determine  what  would  be  rea- 
sonable fee. — Estate  of  Dorland,  63  Cal.  281, 
282;  Freese  vs.  Pennie,  110  Cal.  467,  469,  42  Pac 
Rep.  978;  Estate  of  Straus,  144  Cal.  658,  656,  77 
Pac  Rep.   1122. 

83.  DISAIiliOWBD— For  merely  obtaining  let- 
ters.—Where  a  bona  fide  contest  as  to  the 
right  to  administer  has  arisen  and  been  de- 
termined, in  which  employment  of  counsel  was 
necessary,  it  may  be  in  discretion  of  court  to 
allow  necessary  expenses  of  all  parties  con- 
cerned, including  reasonable  counsel  fee;  but 
this  has  no  reference  to  mere  ordinary  proceed- 
ing to  obtain  letters  of  administration  in 
which  no  such  circumstances  appear,  and, 
whether  application  be  successful  or  not,  estate 
\b  not  to  be  charged  with  fees  of  attorney  for 
applicant. — Estate  of  Simmons,  43  Cal.  643,  648. 

84.  Employment  of  an  attorney  for  mere 
purpose  of  procuring  letters  of  administration 
Is  contract  made  In  advance  of  any  authority 
on  part  of  client  to  deal  with  assets  of  estate 
in  any  wise.  His  application  may  not  be  suc- 
cessful, and  in  that  case  it  would  hardly  be 
pretended  that  estate  is  to  be  bound  for  attor- 
ney's   fees. — Estate    of   Simmons,    43    Cal.    648, 


648.  See  Estate  of  McKinney,  112  Cal.  447,  453, 
44  Pac.  Rep.  743;  Estate  of  Byrne,  122  CaL  260* 
261,  64  Pac  Rep.  957. 

86.  For  reslstliis  elaim  of  heir.— Attorneys' 
fees,  for  resisting  claim  of  an  heir,  are  not 
allowable.— Estate  of  Jessup,  80  Cal.  626,  626, 
22  Pac.  Rep.  260;  Goldtree  vs.  Thompson,  83 
CaL  420,  422,  23  Pac  Rep.  383;  Jones  vs.  La- 
ment. 118  Cal.  499.  603,  62  Am.  St  Rep.  251,  50 
Pac.  Rep.  766. 

86.  For  nnneeessary  services.— An  allowance 
ought  not  to  be  made  to  an  attorney  for  ser- 
vices which  the  administrator  shpnld  perform 
himself,  and  for  doing  which  he  receives  com- 
mission, nor  services  made  necessary  in  con- 
sequence of  neglect  of  duty  and  unnecessary 
and  unreasonable  delay  in  closing  administra- 
tion; such  services  should  be  paid  for  by  ad- 
ministrator from  his  commissions.— Estate  of 
Moore.  72  Cal.  336,  842,  18  Pac  Rep.  880;  Mad- 
dock  vs.  Russell,  109  CaL  417,  428,  424,  42  Pac. 
Rep.  189. 

87.  Wliere  servlees  detrlmeatal.  —  Where 
there  is  shown  actionable  negligence  on  part 
of  attorney  of  administrator  in  rendition  of 
legal  services,  this  should  be  considered  by 
court  in  determining  value  to  estate  of  ser- 
vices. If  because  of  unskillful  or  negligent 
manner  In  which  service  was  performed,  it  was 
a  detriment  and  not  an  advantage,  no  com- 
pensation should  have  been  allowed.— Estate  of 
Kruger,  130  CaL  621,  626,  63  Pac  Rep.  81. 

8&  BXBCUTOR  lAABUBi  FOR«— Executor  is 
liable  personally  for  attorney's  fees  irrespect- 
ive of  allowances  by  probate  court — Brlggs 
vs.  Breen,  128  Cal.  667,  660,  66  Pac  Rep.  688, 
886;  Maxon  vs.  Jones.  128  CaL  77,  81,  60  Pac. 
Rep.  616;  McKee  vs.  Sober,  188  CaL  867,  370,  71 
Pac  Rep.  488,  649. 

88.  TIThen  no  agreement  to  look  to  estate— 

When  there  is  no  agreement  that  attorneys 
shall  look  for  their  fees  to  estate,  or  to  allow- 
ance therefrom  by  court,  for  payment  of  their 
services  rendered  to  executor  or  administra- 
tor, it  follows  that  executor  or  administrator 
Is  liable  personally  to  such  attorney  for  his 
reasonable  compensation.— Dwinelle  vs.  Hen- 
riquex.  1  CaL  887.  393;  Gurnee  vs.  Maloney,  38 
CaL  86,  86,  99  Am.  Dec.  352;  Estate  of  Page,  67 
CaL  238,  242;  Estate  of  Ogler,  101  CaL  881.  886, 
40  Am.  St.  Rep.  61,  85  Pac.  Rep.  900;  Estate  of 
Kasson,  119  CaL  489,  491,  61  Pac  Rep.  706; 
Brlggs  vs.  Breen,  123  CaL  667,  669,  66  Pac  Rep. 
633.  886;  Maxon  vs.  Jones,  128  CaL  77,  81,  60 
Pac.  Rep.  516;  McKee  vs.  Sober,  188  CaL  367, 
370,  71  Pac.  Rep.  438,  649;  Estate  of  Kruger. 
143  CaL  141,  143,  144,  76  Pac.  Rep.  891;  Estate 
of  Scott,  1  CaL  App.  740.  746,  83  Pac  Rep.  85. 

40.  Bfnat  nrge  a  large  allowance  for,  to  pro- 
tect himself. — ^Henceforth  every  executor  or 
administrator  who  is  not  protected  against 
personal  liability  beyond  amount  allowed  for 
attorney's  fees  in  probate  court,  shall  be  com- 
pelled, in  order  to  avoid  risk  of  loss  to  him- 
self, to  urge  large  and  liberal  allowance,  for 
fear  that  in  another  forum  still  higher  sum 
may  be  pleaded  upon  his  attorney's  services, 
for  which  he  will  be  answerable  Instead  of 
being  free  to  protect  estate  against  exorbitant 
demand,  he  will  have  an  interest  in  sustaining 
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It    (dia.   op.   Beatty,   C.   J.). — BrigrfiTS   vs.   Breen, 
123  Cal.  657,  666,  66  Pac.  Rep.  638,  886. 

41.  IMPLIBD  AGRfiBMBNT— IS  AMOUNT 
FIXED  BY  COURT.  -It  is  perfectly  clear  that 
only  reasonable  inference  as  to  rule  and  mode 
of  ascertainingr  attorney's  compensation  In  ab- 
sence of  an  express  agreement,  fs  that  attorney 
expects  to  receive  and  executor  expects  to 
pay  only  that  reasonable  compensation  which 
probate  court  in  settlement  of  executor's  ac- 
count shall  ascertain  and  allow,  and  If  such  is 
their  understanding,  such  necessarily  is  their 
contract  (dls.  op.  Beatty,  C.  J.). — Brigrgrs  vs. 
Breen,  128  "Cal.  657,  668,  56  Pac.  Rep.  638,  886. 

42.  Control*  In  abMence  of  express  contract. 

— Of  course  no  attorney  would  be  bound  to 
accept  employment  upon  terms  to  be  Inferred 
from  statute,  and  if  he  is  unwillins  to  do  so 
it  is  for  him  to  insist  upon  an  express  agree- 
ment of  different  character.  The  duty  of  hav- 
ing: agreement  made  express,  if  he  intends  to 
hold  executor  to  personal  liability  for  sum  in 
excess  of  court's  allowance,  devolves  upon  him 
especially,  because,  from  very  nature  of  trans- 
action, he  must  know  that  executor  cannot  in- 
tend deliberately  and  advisedly  to  incur  an  in- 
definite and  perhaps  serious  personal  liability 
for  sole  benefit  of  heirs  and  legratees  (dis.  op. 
Beatty,  C.  J.).— Briggs  vs.  Breen,  123  Cal.  667, 
663,  66  Pac  Rep.  688,  886. 

43.  JUSTIFIRD  BY  NB3BD  OF  SfiXRTICRS 
AND  THEIR  WORTH. — To  Justify  an  allowance 
to  an  executor  for  payment  of  moneys  to  an 
attorney  for  services  rendered  to  him  in  ad- 
ministration of  estate,  court  must  find  that 
executors  needed  services  of  attorneys  and  that 
services  were  worth  something  to  estate. — 
Estate  of  Brlgnole,  188  Cal.  162,  168,  65  Pac 
Rep.  294. 

44.  REASONABIiD,  A  CHARGE  ON  TRUST 
FUND. — ^When  an  executor,  administrator,  or 
other  trustee  employs  an  attorney  to  serve 
him  in  his  representative  capacity  in  care  and 
due  administration  of  subject  of  trust,  they 
both  know  that  services  are  to  be  rendered,  not 
for  personal  advantage  of  trustee,  but  solely 
in  interest  of  beneficiaries  of  trust— not  for 
executor,  but  for  distributees  of  estate;  that  it 
is  not  Just  that,  for  such  services,  trustee 
should  pay  out  of  his  own  pocket  sum  in  excess 
of  that  allowed  by  court  in  settlement  of  his 
accounts;  and  attorney  knows  perfectly  well 
that  trustee  does  not  expect  or  intend  to  be 
held  to  personal  liability  beyond  sum  allowed 
by  court.  They  both  know  that  reasonable 
fees  of  attorney  are  charge  upon  trust  funds, 
because  it  is  made  duty  of  chancellor  or  pro- 
bate court  in  settling  aoGOunts  of  trustee  to 
ascertain  and  allow  such  reasonable  fee  aa 
preferred  claim  (dls.  op.  Beatty,  C.  J.). — 
Brlggs  vs.  Breen,  128  Cal.  667,  668,  66  Pac.  Rep. 
633,  886. 

46.  NECESSITY  SHOWN  BEFORE  AIXOW- 
ANCE. — Before  court  can  make  any  allowance 
upon  estate,  surviving  executor  is  required  to 
present  his  account  and  to  show  to  satisfaction 
of  court  that  it  was  necessary  to  employ  an 
attorney  in  suits  or  proceedings  for  which  ex- 
penses of  his  services  are  claimed  and  that 
amount  of  such  fees  is  reasonable  and  was 
necessary  expense  In  oare  and  management  of 


estate.— Firebaugh  vs.   Burbank,   121  Cal.    186. 
191,  53  Pac.  Rep.  660. 

4e.  PUBLIC  ADMINISTRATOR  LIABLK 
FOR. — ^Private  administrator  having  retained 
an  attorney  to  render  services  to  him  as  ad- 
ministrator of  estate,  is  personally  liable  to 
such  attorney  for  such  services  as  rendered, 
and  public  administrator  is  equally  so. — ^Dwi- 
nelle  vs.  Henriquez,  1  Cal.  888,  392;  Gurnee  va. 
Maloney,  88  Cal.  85,  88,  99  Am.  Dec  853;  Estate 
of  Page,  57  Cal.  238,  242;  Estate  of  Couts,  S7 
Cal.  480,  482,  25  Pac.  Rep.  685;  Brijgs  vs. 
Breen.  128  Cal.  657,  659,  666,  66  Pac.  Rep.  6S3, 
886;  Moffltt  vs.  Rosencrans,  186  Cal.  416,  418,  69 
Pac.  Rep.  87. 

47.  REASONABIiE^-Mnst     be     alIowed.^By 

express  mandate  of  this  section.  It  is  made 
duty  of  probate  court,  in  settling  account  of 
an  executor  to  allow — and  necessarily  to  ascer- 
tain— his  reasonable  expenses  in  care,  manage- 
ment, and  settlement  of  estate,  includinsr 
reasonable  fees  paid  to  attorney  for  conducting: 
necessary  proceedJ^^j^-or  suits  in  court  (dis.  op. 
Beatty,  a  J.).— IS.r  *"-*t's.  Breen,  12i  XSaL  &57, 
663,  56  Pac.  Rep.  ^     ,86. 

48.  RECOVERElF  OF  EXECUTOR— Allovr- 
ance  not  reasonable. — Even  where  court  allc^vs 
executor  amount  deemed  reasonable  for  fee  of 
his  attorney,  such  allowance,  in  absence  of 
agreement,  is  not  binding  upon  attorney,  and 
he  may  recover  more  than  amount  allowed, 
provided  allowance  was  not  reasonable. — Mc- 
Kee  vs.  Sober,  188  Cal.  867,  870,  71  Pac  Rep.  .' 
438.  6<;9.  i 

40.     SPECKAIi    ADUNISTBATOR    CANNOT* 

PAY«— Where  court  made  an  order  that  special 
administrator  pay  to  attorneys  of  executor, 
out  of  funds  of  estate  in  his  hands,  the  sum 
of  six  hundred  dollars  for  counsel  fees,  wit-  i 
ness  fees  and  other  expenses  to  be  incurred 
in  trial  of  issues  pending  in  a  contest  over 
probate  of  will,  an  order  revoking  order  re- 
ferred to  on  ground  that  court  had  no  Juris- 
diction to  appropriate  funds  of  estate  to  such 
purpose  was  proper.  —  Henry  vs.  Superior 
Court,  98  Cal.  669,  570,  29  Pac.  Rep.  280. 

SOb  QUESTION  OF  AliLOWANCE  OF-*Be- 
tweea  execatiw  and  kelrs. — The  statute  pro- 
vides that  executor  or  administrator  "shall  be 
allowed  all  necessary  expenses  in  care,  man- 
agement, and  settlement  of  estate,  including: 
reasonable  fees  paid  to  attorneys  for  con- 
ducting necessary  proceedings  or  suits  In 
court,"  and  question  as  to  what  shall  be  al- 
lowed to  executor  or  administrator  upon  estate 
for  legal  services,  as  well  as  other  necessarir 
expenses,  is  one  solely  between  such  executor 
or  administrator  on  one  side,  and  those  en- 
titled to  succeed  to  residue  of  estate,  after 
payment  of  expenses  of  administration,  on 
other  side.— !Bstate  of  EJruger,  148  CaL  141, 
144,  76  Pac.  Rep.  891. 


61.  Frobate  eoort  cannot  adjuidleate 
tween  parties. — It  Is  clearly  settled  law  of 
this  state  that  those  who  render  services  of 
any  kind  to  an  executor  or  administrator,  for 
purpose  of  assisting  him  In  execution  of  his 
trust,  must  look  to  him  alone  for  their  com- 
pensation; and  that  while  court  In  probate  has 
sole   and   exclusive   Jurisdiction   to   determine 
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what  amount  shall  be  allowed  to  executor  or 
administrator  from  estate  for  any  such  ser- 
vices rendered  by  him  througrh  others,  it  can- 
not adjudicate  between  him  and  those  he 
employs  to  assist  him.— Estate  of  Krufirer»  148 
Cal.  141,  147.  76  Pac.   ^ep.  891. 

rv.  BXPBNSBa 
82.  ADVANCBS  NOT  CHAROBD  AS—Bvt 
allowed  on  dlstxibntloii«^All  Items  of  expendi- 
tures made  in  matter  of  estate  and  ffuardian- 
shlp  of  minor  heirs  of  this  estate  are  to  be 
rejected  from  account  of  administrator  of 
estate  of  deceased.  These  expenses  have  no 
place  in  account  of  administrator.  If  upon 
settlement  between  two  estates  and  distribu- 
tion of  estate  of  the  deceased,  it  be  found  that 
administrator  has  made  advances  to  other 
estate  by  paying  at  request  of  its  representa- 
tive proper  and  necessary  expenses  therein, 
he  may  properly  be  allowed  credit  therefor  as 
so  much  advance  to  minors  on  account  of 
their  distributive  share,  but  he  is  not  entitled 
to  charfire  such  advancement  as  expenses  of 
administration  of  estate  of  deceased. — Estate 
of  Rose.  80  Cal.  166,  179.  22  Pac.  Rep.  86. 

88.  AI^LOWED  FOl^  SB3RTIGB3  IMPOSSIBLB 
BY  AJDMINISTRATOIU— Where  an  expenditure 
of  administrator,  for  benefit  of  estate,  is  nec- 
essary, and  is  for  services  which  it  is  duty 
of  administrator  to  perform,  but  which  he 
cannot  himself  perform,  it  is  within  discretion 
of  Judgre  to  make  allowance  to  administrator 
for  such  expenditure. — Estate  of  Willard,  189 
Cal.   501,   506,  73  Pac.  Rep.  240. 

54.  la  any  neecssary  proceeding — The  ad- 
ministrator is  not  responsible  for  mistakes  of 
either  counsel  or  court,  and  for  reasonable 
expenses  incurred  in  any  necessary  proceed- 
ing In  estate  he  should  be  allowed. — Estate 
of  Rose,  80  Cal.  166,  179,  22  Pac.  Rep.  86. 

58.  NE3CESSARY— To  be  pald.^The  admin- 
istrator, In  absence  of  special  authority,  must 
administer  estate  as  he  finds  it,  payin^r  taxes 
and  other  necessary  expenses,  and  doing:  such 
other  acts  as  are  necessary  to  preserve  it  as 
left.— Estate  of  Knigrht,  12  Cal.  200,  208;  Es- 
tate of  Simmons,  43  Cal.  543,  551;  Estate  of 
Rose,  80  CaL  166,  179,  22  Pac.  Rep.  86;  Fletcher 
vs.  American  T.  &  B.  Co.,  Ill  Ga.  800,  78  Am. 
St.  Rep.   164,  36  S.  E.  Rep.  767. 

58.  SSrectioa  of  bnlldlnff,  not. — Court  erred 
in  allowlner  claim  for  moneys  expended  in 
erection  of  new  building:  to  Pacific  Ocean 
House.  This  money  was  not  expended  in 
care  and  management  of  estate.  It  was  duty 
of  administrator  to  administer  and  turn  over 
estate  as  soon  as  possible,  and  not  to  speculate 
with  it,  nor  carry  on  business  on  its  account, 
nor  to  improve  it  for  benefit  of  heirs. — Estate 
of  Moore,  72  Cal.  885.  342,  18  Pac.  Rep.  880; 
Estate  of  Freud.  181  Cal.  667.  671.  68  Pac  Rep. 
1080. 

57.  Services  of  administrator. — ^A  claim  for 
services  rendered  and  moneys  expended  for 
benefit  of  estate  by  administrator  does  not 
constitute  claim  ag:ainst  estate  within  mean- 
Ingr  of  H 1490-1500  ante.  Th,e  latter  claims 
are  such  iEkS  accrued  agrainst  intestate  in  his 
lifetime,  or  resulted  directly  from  contracts 
made  or  acts  performed  or  wrong:fully  omitted 
C.  C.  P.— 181 


to  be  performed  during  his  lifetime,  but 
former  claims.  If  necessary  to  prepare  and 
preserve  estate,  come  under  head  of  expenses 
of  administration  referred  to  under  this  sec- 
tlon.~Ournee  vs.  Maloney,  38  Cal.  86,  87,  99 
Am.    Dec:    352. 

58.  DISALLOWEI>--In  proceedings  to  re- 
move vnardlan. — ^For  expenses  for  services  in 
either  appellate  court  or  court  below  in  the 
matter  of  procuring  removal  of  guardian  of 
minor  heirs  administrator  is  clearly  not  en-  ' 
titled  to  be  allowed.  It  is  a  matter  with  which 
he  as  administrator  had  nothing  to  do,  and 
no  part  of  expense  of  It  should  be  charged 
to  estate. — Estate  of  Rose,  80  Cal.  166.  179. 
22  Pac.  Rep.  86. 

58.     Of  lltlyation  due  to  nnautborlsed  loan. — 

Where  loss  was  sustained  through  an  unau- 
thorized loan,  expenses  of  litigation,  attorney's 
fees,  etc..  Incurred  by  executor  in  defending 
against  foreclosure  of  prior  valid  mortgage, 
cannot  be  charged  against  estate,  nor  allowed 
to  executor  in  his  account. — Estate  of  Holbert, 
48  Cal.   627,   630. 

80.  Of  loslnff  party  In  contest. — ^In  contest 
on  an  application  for  letters  of  administration 
with  will  annexed,  and  on  appeal,  Grifiln,  one 
of  applicants  who  failed  In  contest,  paid  |275 
to  attorneys  for  services  rendered  on  his  be- 
half and  19.20  for  printing  brief,  which  items 
were  objected  to  and  were  properly  disallowed 
by  court  below.  It  was  controversy  between 
Griflln  on  one  side  and  Perdue  &  Rowland  on 
other,  and  estate  should  not  bear  expense 
of  losing  party. — Estate  of  Barton,  55  Cal.  87, 
88. 

81.  Service  by  another  dve  from  adminis- 
trator.— There  cannot  be  universal  rule  that  in 

■ 

no  case  should  an  administrator  be  allowed  [ 
to  employ  bookkeeper.  This  may  properly  be 
left  to  probate  Judge.  He  may  allow  it  if 
proper.  If  services  were  such  as  under  cir- 
cumstances administrator  ought  to  have  per- 
formed, and  for  which  his  commissions  are 
intended  to  compensate  him,  such  charge 
should  be  disallowed. — Estate  of  Moore,  72 
Cal.    335,    843,    13    Pac.    Rep.    880. 

82.  OF  ADMINISTRATION  HAVBS  PRIOR- 
ITY.— Expenses  of  administration  must,  in 
nature  of  things,  have  priority  in  order  of 
payment.  Executor  cannot  be  compelled  to 
pay  them  from  his  personal  assets,  but  may 
apply  money  in  his  hands  belonging  to  estate 
to  that  purpose.~Estate  of  Smith.  118  Cal.  462. 
465,  50  Pac.  Rep.  701. 

88.  PROPRIE3TY  OF  —  Determined  exdv- 
slvcly  by  probate  conrt. — The  probate  court 
has  'Jurisdiction  of  whole  subject-matter  of 
expenses  of  administration,  and  it  is  its  ex- 
clusive province,  subject  to  appeal,  to  deter- 
mine what  items  of  expenditure  incurred 
during  administration,  under  its  own  super- 
vision, are  proper  charges  against  estate. — 
Gurnee  vs.  Maloney,  38  Cal.  85,  87;  Bush  vs. 
Llndsey,  44  Cal.  121,  125;  Auguisola  vs.  Arnez. 
61  Cal.  485,  489;  Estate  of  Page,  57  Cal.  238. 
241;  Estate  of  Couts,  87  Cal.  480,  482,  25  Pac. 
Rep.  685;  Estate  of  Wlllard,  139  CaL  601.  506. 
78  Pac.  Rep.  240. 

See  notes  66  Am.  Dea  123;  78  Am.  Dec.  560. 
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64.  Parties  Interested  heard  as  to. — Parties 
interested  In  estate  are  entitled  to  be  heard 
upon  propriety  of  expenditures  made  by  an 
Administrator;  otherwise  he  might,  through 
judgments  collusively  permitted  in  courts, 
allow  whole  estate  to  be  squandered. — Qurnee 
vs.  Maloney,  88  Cal.  85,  88,  99  Am.  Dea  852. 

65.  TAXfiS  RBIMBVRSBD  BT  PROBATID 
COURT« — Probate  court  may,  under  proper 
petition,  adjust  rights  of  heirs  who  are  equ- 
tably  entitled  to  reimbursement  for  taxes  paid 
by  them  or  those  under  whom  they  claim.— 
Estate  of  Heeney,  2  Cal.  App.  Dec.  (Whiting) 
632,   636,   86   Pac.   Rep.   842. 

66.  TRAVELING  —  Allowed    If    Aecessanr^— 

An  administrator  is  entitled  to  credits  for 
payments  made  for  service  and  traveling  ex- 
penses of  his  attorney,  not  exceeding  reason- 
able compensation  for  labor  actually  performed 
when  same  were  necessary  to  enable  him  to 


properly  perform  duties  of  his  trust— Estate 
of  Rose,  80  Cal.  166,  179,  22  Pac.  Rep.  86. 

67.  la  Mezlcoy  payable  front  estate  there. — 

Items  of  traveling  expenses  which  pertain 
solely  to  administration  of  an  estate  in  Mexico, 
should  be  paid  from  that  part  of  estate,  and 
not  from  estate  in  California,  and  should, 
therefore,  be  disallowed  in  account  of  admin- 
istrator In  this  state. — Estate  of  Ortiz,  86  Ca.1. 
806,   816.   24   Pac.   Rep.    1034. 

68.  OF  SUIT  BY  HBIRS— Not  ozpenae  of 
estate. — Expenses  in  suit  brought  by  heirs 
cannot  be  considered  or  allowed  as  charges 
against  estate.  If  heirs  choose  to  bring  suit 
to  remove  cloud  from  their  title  to  property 
no  one  can  object,  but  expenses  of  such  litiga- 
tion are  to  be  adjusted  and  paid  by  parties 
to  action,  and  not  by  estate  of  which  property- 
forms  a  part. — Estate  of  Heeney,  2  CaL  App. 
Deo.    (Whiting)    682.   686,  86  Pac  Rep.  842. 


§  1617.  NOT  TO  PURCHASE  CLAIUS  AGAINST  THE  ESTATE.  No  admin- 
istrator or  executor  shall  purchase  any  claim  against  the  estate  he  represents; 
and  if  he  pays  any  claim  for  less  than  its  nominal  value  he  is  only  entitled  to 
charge  in  his  account  the  amount  he  actually  paid. 

History:     Enaeted  March  11,  1872,  re-enactment  of  S  220  Probate  Aot 


1,2.  Applied,  eited,  eonatrued,  referred  to. 

3.  Advanoe  made  to  relieve  estate — Allowed. 

4.  Same — ^And  assignment  of  mortgage  as  se- 

curity not  a  purchase. 

5.  Same — Same — ^Third  party  assignee  not  pur- 

chaser. 

6.  "Claim''  —  Means  demand  for  money  en- 

forceable. 

7.  "Claimant"    and    "daim"  —  Synonymous 

with  " creditor '^  and  "legal  demand  for 
moneys. ' ' 

8.  Mortgage  lien  is  not  a  claim — Demand  for 

money. 

9.  Purchase  procuring  only  funds  for  creditors 

unquestioned. 

1.  APPLIBD,  CITfiSD,  CONSTRUBD,  RB- 
FBRRED  TO,  etC- — 1*  Code  eeetloiu — ^Estate  of 
RICBUd,  70  Cal.  69.  71,  11  Pac.  Rep.  471  (ap- 
plied); Burnett  vs.  Lyford.  98  Cal.  114,  118,  28 
Pac.  Rep.  856  (cited);  Bstate  of  McDou^rald, 
146  Cal.  191,  194,  79  Pac.  Rep.  878  (construed). 

2.  Same  — 2.    Frobate    Act    9  970.  — Gray   vs. 

Palmer,  9  Cal.  616.  686  (cited);  Fallon  vs. 
Butler,  21  Cal.  24,  32   (construed). 

As  to  ezecotor  or  admliilstrator  aot  to  pnr^ 
ehase  property  of  the  eetate^  see   ante  9  1576. 

Ae  to  fraudulent  ealee  by  executor  or  ad- 
mlnletrator^  see  ante  fi  1678. 

Ae  to  risht  of  double  commlMlonSy  see  mono- 
Sraphio  note   6  L.   R.  A.   71. 

8.  advance:  BLADB)  to  RBILIBYIB  RS«- 
TATB  —  Allowed.— If  an  administrator,  with 
desire  of  protectinfir  estate  which  he  represents 
agralnst  sacrlflce  of  his  property  under  fore- 
closure of  mortgragre,  should,  in  case  there  were 
no  funds  of  estate  in  his  hands,  advance  his 
own  funds  with  which  to  relieve  property 
from  such  sacrifice  and  take  transfer  of  debt 
to  himself,  probate  court  would  be  justified 
in  allowingr  him,  upon  settlement  of  his  ac- 
counts, amount  so  paid   for  benefit  of  estate; 


and  transaction  would  not  be  vitiated  if,  at 
his  request,  transfer  should  be  made  to  an- 
other instead  of  to  himself.  Such  transaction 
of  administrator  could  always  be  questioned 
by  heir,  or  others  havlngr  an  interest  in  estate, 
but  not  by  strangrer. — Burnett  vs.  Lyford,  98 
Cal.  114,  118,  28  Pac.  Rep.  855;  Estate  of  Arm- 
strong. 125  Cal.  608,  606,  68  Pac  Rep.  183; 
Estate  of  Freud,  ISl  CaL  667,  671,  6S  Pao.  Rep. 
1080. 

4.  Aud  aaalsumeat  of  mortaraare  as  seeurlty 
not  a  purchase. — ^When  party  qualified  as  ad- 
ministratrix mortgrage  debt  was  about  to  be- 
come outlawed,  and  holder  of  mortgracro 
threatened  foreclosure  suit,  and  there  was  no 
money  belongring:  to  estate  and  no  means  ap- 
parent by  which  money  could  be  obtained,  and, 
in  order  to  prevent  foreclosure  and  save  prop- 
erty to  estate,  administratrix  purchased  and 
obtained  an  assigrnment  of  mortgrase,  and  of 
debt  thereby  secured,  payingr  price  out  of  her 
own  moneys,  thougrh  at  that  time  debt  had 
not  been  presented,  nor  allowed  as  claim 
agrainst  estate,  and  after  assigrnment  to  her, 
she  presented  it  as  secured  claim  and  it  was 
allowed  by  Judgre,  and  then  fter  she  presented 
for  settlement  her  first  account  as  administra- 
trix, includingr  therein  list  of  claims  presented 
and  allowed,  in  which  her  claim  was  Included, 
order,  after  due  notice  and  hearing:,  allowingr, 
approving:,  and  settling  account  as  rendered 
was  valid.— Estate  of  McDougrald,  146  Cal.  191, 
192,  79   Pac.  Rep.  878. 


6.  Same— Third  partr  asslsmee^  not 
chaaer. — ^Where  party  was  administrator  of 
two  different  estates  made  an  advancement 
from  his  own  funds  to  relieve  property  of 
estate  from  bein^  sacrificed,  advancement  by 
administrator  of  money  and  procuringr  of  an 
assigrnment  to  be  made  to  third  party  for  pur- 
pose of  enabling:  him  to  effect  this  result  was 
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within  line  of  his  authority  as  administrator 
of  two  estates,  and  must  be  construed  as 
-within  exercise  of  his  duties  as  such  admin- 
istrator rather  than  as  a  "purchase"  of  claim, 
within  meaning  of  this  section. — Burnett  vs. 
liyford,  93  Cal.  114.  119,  28  Pac.  Rep.  865. 

e.     **CLJL1M*»  —  Means     demaiul     for    moaey 

emforeeable.— Whatever  sifirniflcatlon  may  be 
attached  to  term  "claim."  standing  by  itself, 
it  is  evident  that  in  Probate  Act  it  has  refer- 
ence to  only  such  debts,  or  demands  against 
decedent,  as  misht  have  been  enforced  against 
him  in  his  lifetime  by  personal  actions  for 
recovery  of  money,  and  upon  which  only  a 
money  Judgment  would  have  been  rendered. — 
Fallon  vs.  Butler.  21  Cal.  24,  82;  Booth  vs. 
Pendola.  88  CaL  36,  48.  28  Pac.  Rep.  200,  26 
Id.  1101;  Estate  of  Swain,  67  Cal.  687,  641.  8 
Pac  Rep.  497;  Stuttmelster  vs.  Superior  Court, 
72  Cal.  487,  489,  14  Pac  Rep.  86.  See  Bramell 
vs.  Adams,  146  Mo.  70,  86,  47  S.  W.  Rep.  981. 

See  note  71  Am.  St.  Rep.  68. 

7.  "CliAIMANT*  AND  -CLAIM**— Synony- 
mova  with  -creditor**  and  -legal  demand  for 
moneys.**— The  word  "claim"  is  certainly  very 
broad  tern,  when  used  In  certain  connections, 
and  In  reference  to  certain  matters.  But 
however  broad  may  be  general  meaning  of 
this  term,  statute  must  be  looked  to  to  ascer- 
tain sense  in  which  it  is  there  used.  And  it 
w^ould  seem  to  be  clear  from  different  sections 


of  act  to  "regulate  settlement  of  estates  of 
deceased  persons,"  taken  and  construed  to- 
gether, as  well  as  from  nature  and  reason  of 
case,  that  words  "claimant"  and  "claim"  arc 
used  as  synonymous  with  "creditor"  and  "legal 
demand  for  moneys"  to  be  paid  out  of  estate. — 
Gray  vs.  Palmer,  9  Cal.  616,  636. 

8.  mortgage:  lilElN  IS  NOT  A  CLAIM— 
Demand  for  money. — ^A  "claim"  being  a  demand 
for  money,  a  mortgage  lien  is  not,  in  that 
sense,  a  claim  against  an  estate.  In  its  en- 
forcement money  Judgment  is  not  sought,  but 
subjection  of  property  for  sale  and  applica- 
tion of  proceeds  to  payment  of  debt  secured. 
The  debt  secured  may,  or  may  not,  be  per- 
sonal liability.  Whether  it  be  so  or  not  it 
is  distinct  from  mortgage  lien. — Fallon  vs. 
Butler,  21  Cal.  24.  32.  See  Verdier  vs.  Roach, 
96  Cal.  470,  474,  81  Pac  Rep.  664. 

9.  PVRCHASB  PROCURING  ONLY  FUNDS 
FOR  CRICDITORS  UN^UBSTIONESD.— It  does 
not  seem  Just  to  allow  general  creditors  to 
dispute  lawfulness  of  purchase,  by  adminis- 
tratrix, which  procured  for  them  funds  in 
which  they  claimed  to  participate,  and  which, 
if  purchase  had  not  been  made,  would  never 
have  existed,  and  especially  where  general 
creditors  were  concluded  by  allowance  of 
claim  and  subsequent  order  of  court  settling 
first  account. — Estate  of  McDougald,  146  CaL 
191,   194,   78  Pac  Rep.   878. 


§1618.  EXECUTOR,  COMMISSIONS  ALLOWED.  ADMINISTRATOR.  EX. 
TRAORDINARY  SERVICES.  When  no  compensation  is  provided  by  the  will,  or 
the  exequtor  renounces  all  claim  thereto,  he  must  be  allowed  commissions  upon 
the  amount  of  estate  accounted  for  by  him,  as  follows:  For  the  first  thousand 
dollars,  at  the  rate  of  seven  per. cent;  for  the  next  nine  thousand  dollars,  at  the 
rate  of  four  per  cent;  for  the  next  ten  thousand  dollars,  at  the  rate  of  three  per 
cent;  for  the  next  thirty  thousand  dollars  at  the  rate  of  two  per  cent;  for  the 
next  fifty  thousand  dollars,  at  the  rate  of  one  per  cent ;  and  for  all  above  one  hun- 
dred thousand  dollars,  at  the  rate  of  one  half  of  one  per  cent.  The  same  commis- 
sions shall  be  allowed  to  administrators.  In  all  cases,  such  further  allowance  may 
be  made  as  the  court  may  deem  just  and  reasonable  for  any  extraordinary  ser- 
vice, but  the  total  amount  of  such  extra  allowance  must  not  exceed  one  half  the 
amount  of  commissions  allowed  by  this  section. 

Where  the  property  of  the  estate  is  distributed  in  kind,  and  involves  no  labor 
beyond  the  custody  and  distribution  of  the  same,  the  commission  shall  be  com- 
puted on  all  the  estate  above  the  value  of  twenty  thousand  dollars,  at  one  half 
of  the  rates  fixed  in  this  section. 

Public  administrators  shall  receive  the  same  compensation  and  allowances  as  are 
allowed  in  this  title  to  other  administrators. 

[Contracts  for  higher  compensation— Void.]  All  contracts  between  an  executor 
or  administrator  and  an  heir,  devisee,  or  legatee,  for  a  higher  compensation  than 
that  allowed  by  this  section,  shall  be  void. 

History:  Enacted  March  11,  1872,  mibstantial  le-enactment  of  §  221  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  646,  §  76;  amended  March  24,  1874, 
Code  Amdts.  1873-4,  p.  415;  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt ), 
p.  100;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  37;  by  Code  Commission,  k^ 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  227,  act  held  unconstitutional,  see 
history,  §  5  ante;    March  22,  1905,  Stats,  and  Amdts.  1905,  p.  727. 
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I.    In  General. 

1,2.  Applied,  cited,  construed,  referred  to, 

3.  Commission — Not  considered  in  amnial  ac- 

count. 

4.  Contracts  for  commissions  beyond  statute 

—Void. 

5.  Pees  and  commissions — Payable  only  on 

property  of  estate. 

6.  Losses  charged  and  commissions  allowed. 

7.  Probate  court — Exclusive  jurisdiction  over 

commissions. 

8.  Same — Same — And  over  extra  commission 

-—Approved  when  no  abuse  of  discretion. 

9.  Bight  to  commission — Though  liable  for 

default  of  co-executor. 

10.  Statutory  allowance — ^Ample  for  ordinary 

ser\dce. 

11.  Testator — May   provide   compensation   at 

stated   intervals. 

12.  Trustee — Burden  on  one  <*J«.iTwiTig  as. 

n.    Commissions. 

13.  Agreement   by   heir   as   to — Contrary   to 

statute,  void. 

14.  Allowance   of — Unconditional. 

15.  Allowed — Not  on  net  amount,  but  on  full 

value. 

16.  Same — Only  after  final  accounting. 

17.  Same — Only  when  estate  finally  settled. 

18.  Same — Upon  amount  of  whole  estate. 

19.  Same — Same — Taken  into  possession  and 

accounted  for. 

20.  Same — Upon  estate  requiring  time,  atten- 

tion, and  labor. 

21.  Same — Upon  full  amount,  land  mortgaged 

and  sold. 

22.  Same — Upon  property  not  distributed  in 

kind. 

23.  Amount— Purely   a   matter   of   computa- 

tion. 

24.  Same — Retained  on  practically  final  ac- 

count. ■ 

25.  Disallowed — ^For  voluntary  service. 

26.  Same— In  excess  of  statute. 

27.  Same — On  land  in  litigation  adversely  de- 

cided. 

28.  Same — To  trustee,  until  duties  commence. 

29.  Same — When  gratuitous  service  promised. 

30.  Same — When  letters  void. 

31.  Of  co-executors — Apportioned  equitably. 

32.  Same — Controversies  as  to,  not  determined 

on  settlement  of  account. 

33.  Same — In  discretion  of  lower  court. 

34.  Same  —  Shares  alike  only  when  services 

equal. 

35.  Of  public  administrator — County  Govern- 

ment Act. 
36, 37.  Same  —  Disallowed  for  services  rendered 

after  his  term. 
38,  39.  Of  special  administrator — ^In  discretion  of 

court. 

40.  Of    successive    administrators — ^Equitably 

apportioned. 

41.  Same— Not  apportioned  till  close  of  ad- 

ministration. 

III.     Further  Allowance. 

42.  Is  in  discretion  of  lower  court. 

43.  None  beyond  terms  of  will  unless  renun- 

ciation filed. 
44,45.  Claim   not   considered   until   renunciation 
by  executor. 


46.  Not  made,  without  petition. 

47.  Only  for  extraordinary  services. 

48.  No  presumption   of   extra  services  —  No 

claim  made. 

49.  Provision  for — ^Implies  extra  serviee  ex- 

pected. 

IV.    Value  of  Estate. 

50.  Appraisement — Alone    basis   of    commis- 


sion. 


of 


51.  Same  —  Not    always   necessary 
compensation. 
52, 53.  Same — Prima   facie  evidence. 

54.  Same — ^If  no  objection  by  heirs. 

55.  Beceipts  from  sales — ^Evidence  of. 

L     IN   OENERAL. 

1.     APPLIED,     CITBD,     CONSTRIJBD,     RB- 
FBRRBD  TO,  etc—l.  Code  aectloB.— Estate  oC 
DavU.   65   Cal.   809,   310,   4   Pac   Rep.   22    (con- 
strued);   Estate    of    Dunne,    65    Cal.    378,    379. 
381,  4  Pac.  Rep.  379  (cited);  Estate  of  RicaudU 
70    Cal.    69,    71.    11    Pac.    Rep.    471    (applied); 
Estate  of  Moore,  96  Cal.  522,  527,  81  Pac.  Rep. 
684    (cited);   Estate   of  Levlnson.   108   Cal.   450. 
456,   41   Pac  Rep.   483,   42   Id.   479    (construed); 
Estate   of  Delaney,    110   Cal.    563,   566,   42   Pac 
Rep.    981     (cited);    Estate    of    Fernandez,     119 
Cal.   679,    684,   51   Pac.   Rep.   861    (cited);   Flre- 
baugrh  vs.  Burbank,   121   Cal.   186,   191,   53   Pac. 
Rep.    560    (construed);    Estate    of    Carver.    123 
Cal.    102,    104.    55    Pac.    Rep.    770    (construed); 
Estate  of  Ringrot,  124  Cal.  45,  48,  56  Pac.  Rep. 
781    (construed);    Estate   of   Runyon,    125    Cal. 
195,   197,  57   Pac  Rep.  783    (construed);  Estate 
of    Hedrlclc.    127    Cal.    184,    188,    69    Pac.    Rep. 
690   (cited);  Estate  of  Cudworth,  133  Cal.   462, 
463,   66   Pac.   Rep.   1041    (construed);  Estate   of 
Straus,    144    Cal.    668,    656,    77    Pac    Rep.    1122 
(construed);   County  of  Lios  Angeles  vs.   Kel- 
loerST,   146   Cal.   690.   696,   80   Pac  Rep.   861    (re- 
ferred  to). 


2.     Same  —  3.    Probate    Aet    |221.  —  Ord    vs. 

Little.  8  Cal.  287,  289  (construed);  Hope  vs. 
Jones.  24  Cal.  90.  93  (construed);  Estate  of 
Isaacs.  80  Cal.  106.  113  (construed);  Estate 
of  Simmons.  43  Cal.  648.  650  (construed); 
Estate  of  Miner.  46  Cal.  564.  572  (construed). 

Aa  to  rlirbt  of  executor  or  admlnUrtrator  to 
commlmlonfli,  see  note  6  Lb   R.  A.   71. 

8.  COMMISSIONS— Not  considered  In  annual 
account. — There  cannot  be  any  consideration 
of  executor's  commission  at  bearing:  of  annual 
account,  but  that  must  be  postponed  until  the 
settlement  of  final  account. — Estate  of  Dunne, 
68  Cal.   643.   649. 

4.  CONTRACTS  FOR  COMMISSION  RE- 
YOND  STATUTE^-Vold.— Provision  of  this  sec- 
tion makiner  void  all  contracts  for  higher 
compensation  between  an  heir  and  an  executor 
is  not  limited  to  contracts  made  directly  be- 
tween executor  and  heir,  but  includes  all 
contracts  or  agrreements  by  which  executor 
will  receive  either  directly  or  Indirectly  any 
srreater  compensation  than  has  been  fixed  by 
statute,  or  any  compensation  other  than  such 
as  may  have  been  previously  ascertained  and 
determined  by  court,  and  applies  to  every  con- 
tract which  has  for  one  of  its  objects  pay- 
ment of  such  greater  compensation,  as  well 
as   to   those   which   are   made   solely   for   such 
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paj'menta— Flrebaufifh    vb.    Burbank,    121    Cal. 
1S6.  191.  58  Pac.  Rep.  560. 

5.  FBfiS  AND  COMMISSIONS— Payable  only 
oa  property  of  estate. — Where,  after  an  action 
for  divorce  between  John  Bergrhauser  and  his 
,^  wife,  wherein,  under  an  agreement  as  to  the 
division  of  property,  decree  was  made  adjudgr- 
1  Ing  that  John  Berg-hauser  should  convey  to 
'  his  wife  an  undivided  one  third  of  certain 
real  estate. — which  conveyance  was  made. — 
he  remaininfiT  owner  of  an  undivided  two 
thirds  thereof,  persons  named  as  trustees  of 
all  the  property  before,  and  acting:  as  execu- 
tors after,  his  death,  the  question  was  whether 
executors  were  entitled  to  fees  ajid  commis- 
sions under  will  for  their  management  and 
care  of  this  one  third  Interest,  and,  if  so, 
against  what  interest  were  commissions  and 
fees  to  be  charged.  The  court  correctly  found 
that  they  were  entitled  to  no  such  fee  and 
commissions  under  the  wilL—Blanekenburg 
vs.  Jordan,  86  Cal.  171,  176,  24  Pac.  Rep.  1061. 
See  Berghauser  vs.  Blanckenburg.  86  Cal.  816. 
817,   24   Pac.   Rep.   1062. 

«.  LOSSBS  CHARGED  AND  COMMISSIONS 
AIXOl^'BD. — ^Where  an  estate  has  suffered  loss 
from  default  or  neglect  of  an  executor  or  ad- 
ministrator, true  rule,  and  one  that  is  sus- 
tained by  decisions  of  this  state  is  that  the 
executor  or  administrator  should  be  charged, 
with  losses  resulting  from  his  default  or  neg- 
lect, and  allowed  his  commissions. — Estate  of 
Carver,  123  Cal.  102.  104,  105,  55  Pac.  Rep.  770. 

7.  PROBATSS  COURT  —  Bxclnslve  Jnrlsdlc- 
tloB  over  commissions. — ^After  settlement  of 
estate,  plaintiff,  one  of  two  co-executors,  de- 
manded of  defendant  one  half  of  allowance 
made  in  probate  court  for  commissions  and 
services,  and  upon  his  refusal  to  pay,  com- 
menced an  action  in  district  court  to  recover 
same.  Such  court  has  no  Jurisdiction  over 
allowance  or  apportionment  of  commissions 
of  executors  and  administrators,  and  if  it  can 
interfere  with  decree  of  probate  court,  it  can 
do  so  only  as  court  of  chancery,  and  can  go 
no  further  than  to  set  aside  decree  on  ground 
of  fraud,  or  other  like  ground  of  equitable 
Interference,  and  leave  parties  to  make  an- 
other settlement  in  probate  court.  It  is 
doubtful  whether  it  could  interfere  even  in 
such  case,  unless  all  opportunity  to  move  In 
probate  court  to  open  account  or  appeal  from 
decree  has  been  lost. — Hope  vs.  Jones,  24  Cal. 
90,  93;  Qumee  vs.  Maloney.  88  Cal.  85.  88.  99 
Am.  Dec.  352. 

8.  Same — ^Aad  over  extra  commission  approved, 
when  BO  abase  of  discretion. — ^Where  evidence 
as  to  executor's  right  to  extra  compensation 
discloses  no  abuse  of  discretion  by  court  in 
refusing  allowance,  order  refusing  an  allow- 
ance will  not  be  disturbed  on  appeal. — Bstate 
of  Hedrick.  127  Cal.  184,  188.  59  Pac.  Rep. 
590. 

I  ».  RIGHT  TO  COMMISSIONS— Thoagli  Ua- 
ble  for  default  of  co-execntor. — ^Although  liable 
for  default  of  co-executor,  on  settlement  of 
his  final  account,  an  executor  has  right  to 
statutory  commissions. — Estate  of  Osborn.  87 
Cal.  1,  4,  25  Pac.  Rep.  157,  11  L.  R.  A.  264; 
Estate  of  Carver,  128  Cal.  102.  104.  55  Pac.  Rep. 
iiO. 


10.  STATUTORY  ALIiOTVANCB— Ample  for 
ordinary  service. — The  compensation  of  an  ex- 
ecutor, whether  according  to  rules  fixed  by 
the  statute,  or  as  determined  by  testator,  is 
not  gratuity,  but  is  in  consideration  of  ser- 
vices he  may  render,  and  amount  fixed  by 
statute  is  deemed  ample  compensation  for 
services  ordinarily  required. — Bstate  of  Run- 
yon,  126  Cal.  195.  197.  57  Pac.  Rep.  783. 

11.  TESTATOR — ^May  provide  eompenaatloa 
at  stated  Intervals. — ^This  section  implies  that 
testator  may  by  his  will  provide  compensation 
for  his  executor  different  from  that  provided 
by  statute,  and  no  reason  is  suggested  why  ^ 
he  cannot,  under  this  provision,  direct  that 
his  executor  shall  receive  portion  of  such 
compensation  at  stated  intervals  during  ad- 
ministration of  estate. — Bstate  of  Ringot.  124 
Cal.   45,  48,  56  Pac.  Rep.  781. 

12.  TRXJSTBE: — Bnrden  on  one  claiming  as. 

— ^If  person  who  has  been  executor  under  will 
and  is  trustee  thereafter  takes  possession  of 
property  immediately  upon  his  appointment  as 
executor,  and  continues  to  administer  estate 
until  termination  of  his  trust,  burden  is  upon 
him  if  he  would  claim  compensation  of  trustee, 
rather  than  that  of  executor,  to  establish 
point  of  time  at  which  such  change  in  his 
ofllcial  character  took  place. — Bemmerly  vs. 
Woodard.  186  Cal.  826,  881.  68  Pac.  Rep.  1017. 

n.      COMMISSIONS. 

18.  ACOlBiraMBNT  MADB  BY  HBIR  AS  TO— 
Contrary  to  statnte,  void. — ^A  contract  made  in 
violation  of  provisions  of  this  statute  is 
against  policy  of  law,  and  is  therefore  unlaw- 
ful, and.  when  object  of  contract  is  unlawful 
in  part,  entire  contract  is  void,  unless  lawful 
portion  thereof  is  severable  from  that  which 
is  unlawful.  An  agreement  by  heir  to  com- 
pensate executor  for  extraordinary  services,  or 
for  expenses  incurred  in  employing  attorneys 
other  than  such  as  may  have  been  previously 
fixed  by  court,  is  as  fully  withfh  prohibition 
of  statute  as  an  agreement  to  give  him  greater 
rate  of  commission  than  is  fixed  by  statute. 
The  relation  between  them  is  that  of  trustee 
and  his  beneficiary,  and  law  presumes  that 
such  an  agreement  by  the  heir  has  been  ob- 
tained through  undue  influence  of  executor, 
and  will  not  enforce  it  against  heir. — Fire- 
baugh  vs.  Burbank.  121  Cal.  186.  191,  58  Pac. 
Rep.   560. 

14.  AIiJjO'WA'KCnBi    OF  —  Unconditional.— The 

statute  imposes  no  conditions,  as  to  allowance 
of  commissions  of  administrator  at  rate  stated 
in  this  section,  though  it  permits  court,  in  its 
discretion,  to  make  further  allowance  for  ex- 
traordinary services. — Estate  of  Carver.  123 
Cal.   102,   108,   65  Pac.  Rep.   770. 

15.  AliliOWBD — ^Not  on  net  amount,  bnt  on 
full  valne. — ^Where  there  was  sale  by  executor 
of  land  for  $1,500,  which  land  was  subject  to 
a  mortgage  of  $882,  which  had  been  presented 
as  claim  against  estate  and  allowed,  court 
allowed  commissions  only  on  net  amount 
realized  after  deducting  amount  of  mortgage 
from  amount  for  which  property  was  sold. 
Commissions  should  have  been  allowed  on 
entire  $1,500,  and  executor  or  administrator 
is  to  be  allowed  commissions  based  on  value 
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of  estate  which  has  been  taken  Into  his  pos- 
session and  accounted  for.— Estate  of  Pease, 
Jl  Cal.  Dec  405.  407,  86  Pac.  Rep.  149. 

Where  executor,  having  made  sale  for  sum 
of  $1,500,  his  statement  that  he  did  not  get 
that  sum,  but  only  surplus  over  amount  of 
mortgage  upon  land,  can  mean,  at  most,  that 
purchaser  or  broker  paid  mortgage  directly 
Instead  of  paying  full  price  to  executor.  And 
having  him  pay  off  mortgage.  This  does  not 
alter  real  nature  of  transaction,  whoever 
paid  mortgage  did  It  as  agent  of  executor, 
and  It  would  be  too  narrow  construction  of 
statute  to  hold  that  because  he  did  not  de- 
mand Its  delivery  that,  therefore.  In  law,  he 
did  not  receive  or  pay  out  that  for  which  he 
was  responsible,  as  received  to  pay  out.  Ex- 
ecutor, therefore,  being  bound  to  account  to 
the  court  for  entire  proceeds  of  sale  made 
under  his  order,  was  entitled  to  commissions 
upon  full  amount  of  8ale.-Estate  of  Pease, 
31  Cal.  Dec  405.  409.  85  Pac  Rpp.  149. 

16.  Only  after  llnal  accounting.— This  stat- 
ute contemplates  that  amount  of  commissions 
due  to  administrator  is  to  be  ascertained  when 
he  has  rendered  his  final  account  and  estate 
is  ready  for  distribution.  It  Is  then  for  first 
time  that  it  can  be  ascertained  what  is  the 
whole  estate  accounted  for  by  him  ;  and.  If 
commissions  were  to  be  settled  and  allowed 
piecemeal,  as  administration  P^^^'^^f' J* 
might  happen  that  after  receiving  large 
amount  of  commissions,  administrator  in  end 
would  fall  to  account  for  considerable  share 
of  estate.  If  commissions  had  been  reserved 
until  final  accounting,  they  could  be  deducted 
from  deficit;  but  if  paid  In  advance,  might  be 
lost  to  estate.  The  conclusion  Is  that  com- 
missions can  be  allowed  only  <>"  f  ^^^^^^^X'; 
ing.— Estate  of  Miner.  46  Cal.  564.  672.  Estate 
of  Barton,   66   Cal.   87.   90. 

17.  Only  when  catate  llnaUy  settled.— Lan- 
guage of  act  permits  of  but  one  construction. 
It  allows  compensation  to  executor,  according 
to  rate  established,  upon  whole  value  of  estate, 
both  personal  and  real,  but  it  evidently  Intends 
this  rule  to  apply  to  those  cases  where  ad- 
ministration is  complete  and  estate  fln&uy 
settled.-Ord  vs.  Little.  3  Cal.  287.  290;  Estate 
of  Isaacs.  SO  Cal.  106.  112;  Estate  of  Simmons. 
43  Cal.  543,  649;  Estate  of  Barton.  55  Cal.  87. 
90;  Estate  of  Rlcaud.  70  ^al.  6  VJ'  ^^^  ^^ 
Rep  471;  Estate  of  Levlnson.  108  Cal.  460.  466. 
41  Pac.  Rep.  483.  42  Id.  479. 

18.  Upon  amonnt  of  whole  •^•♦•7-^^*'^,^^ 
compensation  shall  have  been  provided  by  the 
will,  executor  is  entitled  to  commissions  at 
rate  specified  by  sUtute  upon  amount  of^**^le 
Istate  accounted  for  by  hlm.-Estate  of  Isaacs. 

30  Cal.   106.   118. 

19.  Same— Taken  Into  powiesaion  and  ac- 
counted for.— The  commissions  to  be  allowed 
to  an  administrator  are  fixed  by  statute.  They 
are  designated  percentage  "upon  amount  of 
whole  estate  accounted  for  by  him."  An  ad- 
ministrator cannot  be  said  to  have  "accounted 
for"  an  estate  in  sense  of  statute  unless  he 
shall  first  have  taken  it  into  his  possession. 
He  is  charged  by  statute  with  value  of  "whole 
of  estate  of  deceased  which  may  come  into 
his   possession"    and   it   is   made   his    duty    to 


"take  Into  his  possession  all  of  estate  of  de- 
ceased, real  and  personal."  When  he  shall 
have  taken  property  Into  possession  and  ac- 
counted for  It,  he  Is  entitled  to  compensation 
by  way  of  commissions  upon  Its  value.  Unless 
he  take  it  into  possession  he  is  not  charged 
in  his  account  with  Its  value.— Estate  of  Sim- 
mons.   43    Cal.    643,    550. 

20.  UPON  AN  ESTATB  REatXIRING  TIMES, 
ATTENTION,  AND  UkBOR.— Where  it  appears 
from  the  record  that,  during  administration, 
it  became  necessary  for  jexecutor  to  obtain 
license  from  probate  court  In  Massachusetts 
to  collect  moneys  deposited  by  deceased  In 
five  different  savings  banks  therein;  that  as 
to  estate  In  Iilarln  County  in  this  state,  where 
will  was  probated,  he  took  charge  and  con- 
trol of  each  lot.  collected  rents,  paid  taxes. 
Insured  buildings,  made  necessary  repairs, 
went  over  large  part  of  estate  therelp,  cared 
for  trees  thereon,  and  had  estate  ready  for 
distribution  within  year,  claim  that  court 
should  have  allowed  him  but  one  half  of 
regular  rate  of  commissions,  on  ground  that 
property  was  distributed  In  kind  and  Involved 
no  labor  beyond  custody  and  distribution  of 
cannot  be  maintained.  The  acts  of  executor 
Involved  attention,  time,  and  labor  on  part 
of  executor,  and  something  more  than  mere 
custody  and  distribution,  which  entitled  execu- 
tor to  commission  at  regular  rate,  as  court 
properly  allowed  hlm.-Estate  of  Towne.  148 
CaL  607.  77  Pac.  Rep.  446.  447. 

21,  UPON  FUIiL  AMOUNT,  LAND  MORT- 
GAGED AND  SOLD. — Where  court  allowed 
commissions  only  upon  net  amount  realized, 
after  deducting  amount  of  mortgage  from 
amount  for  which  sold,  ruling  was  erroneous. 
The  general  rule  that  where  property,  subject 
to  an  encumbrance,  is  sold,  executors  are 
entitled  only  to  commissions  on  net  purchase 
price,  arose  in  cases  where  what  was  sold  was 
merely  the  equity  of  redemption.  Where, 
however,  note  and  mortgage  had  been  pre- 
sented as  valid  claim  against  estate,  and  sale 
was  not  made  to  mortgagee,  but  to  third 
party,  and,  in  effect,  executor  sold  land,  and, 
from  proceeds,  paid  off  mortgage  debt,  having 
in  his  account  charged  himself  with  sum  for 
which  sale  was  made,  he  should  be  allowed 
commissions  upon  whole  amount  of  such  sale. 
—Estate  of  Pease.  SI  Cal.  Deo.  405.  407,  85 
Pac.   Rep.   149. 


\ 


22.     Upon  property  not  diatrtbvted  In  kln< 

A  finding  "that  all  of  property  belonging  to 
said  decedent  at  time  of  his  death,  and  then 
forming  part  of  his  estate,  and  which  has  not 
since  been  disposed  of  by  said  executor,  is 
not  now  In  same  form  or  condition  in  which 
same  was  in  at  time  of  death  of  said  de- 
cedent, or  at  time  when  It  first  came  to  pos- 
session of  said  executor,  and  that  all  of  same 
cannot  now  be,  and  Is  not.  distributed  In  kind; 
that  property  of  estate  of  said  decedent,  and 
care  and  management,  and  administration 
thereof  by  said  executor,  are  necessarily  in- 
volved, and  said  executor  has  properly  be- 
stowed and  expended  thereon  labor  beyond 
mere  custody  and  distribution  of  same."  de- 
rived sufficient  support  from  evidence,  and 
therefore  court  was  justified  in  iU  allowance 
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of  full  commissions. — Estate  of  Cudworth,  183 
Cal.   462.  463,  65  Pac.  Rep.  1041. 

2S.  AMOUNT  —  PorelT  matter  of  eompnta- 
tlon. — The  commissions  to  whioh  an  executor 
will  be  entitled  are  purely  matter  of  compu- 
tation and  are  based  on  "amount  of  estate 
accounted  for"  by  him. — ^Estate  of  Straus,  144 
Cal.   653,  556,  77  Pac.  Rep.   1122. 

24.     Retained  on  praeticallT  llnal  aeeount. — 

The  account  filed  by  executor  immediately 
prior  to  hearing  for  partial  distribution,  while 
not  so  denominated,  was,  for  all  practical 
purpose,  final  account,  and  it,  togrether  with 
accompanyingr  exhibit,  inventory,  and  ap- 
praisement, and  ereneral  proceedings  in  estate, 
supplemented  by  evidence  upon  hearing,  pro- 
vided sufficient  data  from  which  court  could 
determine  what  would  be  prudent,  safe,  and 
proper  amount  to  be  retained  by  executor  to 
meet  payment  of  his  commissions,  attorney's 
feea,  and  expenses  to  be  allowed  on  final 
settlement. — Estate  of  Straus,  144  Cal.  658,  566. 
77  Pao.  Rep.  1122. 

as.  DISAIiliO'WED  —  For  voliintary  service. 
— Services  as  administrator  were  beneficial  to 
estate  and  very  satisfactory  to  heirs.  But 
they  were  voluntarily  rendered,  and  It  is 
settled  rule  in  law  and  equity  that  recovery 
cannot  be  had  for  services  voluntarily  ren- 
dered, however  great  the  benefit  conferred. — 
Estate  of  Davis,  66  Cal.  809,  810,  4  Pac.  Rep. 
82. 

ae.  In  excess  of  statute*— Decree  allowing 
an  administrator  sum  in  excess  of  statutory 
percentage,  to  which  he  would  be  entitled  as 
commissions  as  matter  of  course,  calculated 
upon  whole  amount  of  estate  which  he  ac- 
counted for,  is  erroneous  in  so  far  as  it 
exceeds  percentage  fixed  by  statute. — ^Estate 
of  Moore,  96  Cal.  522,  526,  81  Pac.  Rep.  584; 
Estate  of  Levinson,  108  Cal.  450,  456.  41  Pac. 
Rep.  483,  42  Id.  479;  Estate  of  Delaney,  110 
Cal.   563,   666.  42  Pac.  Rep.   981. 

97.  On  land  la  Utlgatlon,  adversely  de- 
cided.— ^Two  parcels  of  land,  forming  a  por- 
tion of  Liafayette  Square  In  the  city  and  county 
of  San  Francisco,  were  in  possession  of  de- 
ceased at  time  of  her  death,  and  were  after- 
ward taken  Into  possession  by  executor  and 
cared  for  by  him  during  his  administration 
of  estate.  He  was  allowed  for  all  expense 
incurred  and  commission  upon  income  received 
therefrom.  At  hearing  of  final  account  it  was 
shown  that  land  was  portion  of  land  in  litiga- 
tion, and.  at  time  that  court  made  order  ap- 
pealed from.  Judgment  had  been  rendered  in 
favor  of  city  and  county,  which  Judgment  was 
subsequently  afilrmed  by  appellate  court. 
Court  erred  in  allowing  executor  commissions 
on  those  two  parcels  of  land. — Estate  of  De- 
laney, 110  CaL  563,  565,  42  Pac.  Rep.  981. 

28.  To.  tmstecy  until  duties  commence* — ^In 
absence  of  any  direction  in  will  or  any  evi- 
dence in  relation  thereto,  duties  of  trustee 
named  in  will,  even  though  he  be  person 
named  therein  all  executor,  would  not  begin 
until  after  duties  of  executor  had  terminated, 
and  until  hfi  commences  to  exercise  his  duties 
as  trustee,  he  is  not  entitled  to  compensation 
therefor.— Bemmerly  vs.  Woodard,  186  Cal.  826, 
881,   68   Pao.  Rep.   1017. 


29.     THiere    gratnttoiis     service    promised*— 

Where  surviving  wife  of  intestate  was  entitled 
under  this  section  to  administration  of  estate, 
but,  upon  promise  made  to  her  by  her  eldest 
son,  that  he  would  not  charge  for  his  services 
in  administering  it.  she  relinquished  her  right 
in  his  favor,  and,  upon  filing  her  written 
consent  to  his  appointment,  he  was  appointed 
administrator,  and  having  qualified  he  admin- 
istered, but  in  his  final  account  charged  com- 
missions for  his  services,  which  court  refused 
to  allow,  it  must  be  presumed  that  he  ob- 
tained appointment  upon  faith  of  his  promise, 
undertook  administration  according  to  Its 
terms,  and  with  intention  to  renounce  his 
claim  to  commissions  which  law  allowed  him. 
— Estate  of  Davis.  65  CaL  809,  4  Pac.  Rep.  22. 

80.  Wlien  letters  vold« — ^A  person  acting  un- 
der letters  which  were  void  is  not  entitled  to 
commissions,  fees,  or  charges  as  executor  ^n 
settlement  of  estate  of  said  testator.— Estate 
of  Frey,  62  Cal.  668,  661. 

81.  OF  CO-EXS2C17TOR8 — ^Apportioned  equi- 
tably.—Partnership  relation  does  not  exist  be- 
tween co-executors,  and  they  have  no  Joint 
interest  in  commissions  allowed  by  law  for 
their  services  in  administering  upon  estate. 
They  are  not  each  entitled  to  an  equal  share 
merely  upon  naked  grround  of  their  relation 
to  each  other.  Share  to  which  they  are  en- 
titled, respectively,  is  not  ascertained  by  any 
established  rule  of  law,  but  upon  principles  of 
equity.  The  ratio  of  compensation  for  ser- 
vices must  be  same,  or  as  nearly  so  as  cir- 
cumstances of  case  will  permit.  —  Hope  vs. 
Jones,  24  Cal.  90,  93;  Estate  of  Carter.  132  Cal. 
113,   114,   64   Pac.   Rep.   128. 

88.  Controversies  as  tOp  not  determined  on 
settlement  of  account. — A  co-executor,  upon 
settlement  of  his  final  account,  claimed  that 
he  did  nearly  all  the  work  in  administration  of 
estate,  and  for  that  reason  was  entitled  to 
greater  share  in  commissions  than  his  co- 
executors,  and  also  that  he  had  contract  with 
co-executors  and  devisees  whereby  he  was  to 
receive  all  commissions  allowed  to  executors. 
What  particular  contracts  may  have  been 
entered  into  between  these  parties  as  to  ap- 
portionment of  executors'  commissions  is  mat- 
ter which  should  be  heard  in  another  forum. 
These  parties  are  not  entitled  to  litigate  on 
questions  of  that  kind  upon  hearing  of  settle- 
ment of  final  account.  It  is  not  matter  of 
interest  to  estate,  and  will  be  heard  and  de- 
termined at  some  other  time  and  in  some 
other  proceeding. — Estate  of  Carter,  132  Cal. 
118,  114,  64  Pac.  Rep.  123. 

88.  In  discretion  of  lower  conrt. — ^While  » 
commissions  of  co-executors  need  not  neces-  \ 
sarily  be  equal,  still  it  would  seem  only  to  be  j 
in  exceptional  cases  that  appellate  court 
would  disturb  decision  of  probate  court  in 
matters  of  this  kind.  Law  declares  that  com- 
mission should  be  apportioned  to  each  ex- 
ecutor in  proportion  to  labor  he  has  performed, 
and  apportionment  is  based  upon  an  implied 
finding  of  fact  which  appellate  court  will  not 
disturb.— Estate  of  Carter,  188  Cal.  118,  114,  64 
Pac.  Rep.  128. 

8i>  Shares  alike  only  w^kea  aervlees  equal. — 
Co-ezeoutors  are  entitled  to  share  and  share 
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alike  In  commissions  allowed  under  statute 
where  their  liabilities  and  services  have  been 
equal.  One  who  takes  no  care  or  charge  upon 
himself  touching  estate  or  any  part  thereof, 
collects  no  debts,  makes  no  disbursements, 
and  thus  renders  no  service  whatever,  is  not 
entitled  to  any  share  in  commissions. — Hope 
vs.  Jones,  24  Cal.  90,  93. 

38.  OF  PUBLIC  ADMINISTRATOR— County 
Government  Act. — But  for  subdivision  10  of 
S  169  of  County  Government  Act  of  1897,  mak- 
ing public  administrator  of  Los  Angeles 
County  salaried  officer,  doubtless  this  section 
would  measure  his  compensation.  The  act, 
however,  fixing  his  compensation  by  salary, 
and  directing  him  to  keep  book,  recording 
therein  "all  fees  or  compensation,  of  whatever 
nature,  kind,  or  description,"  and  also  pro- 
viding that  he  must  pay  monthly  into  county 
treasury  fees  allowed  him  in  all  cases,  and 
declaring  that  his  salary  shall  be  in  full  com- 
pensation for  all  services,  is  special  act  and 
such  provision  must  control. — County  of  Los 
Angeles  vs.  Kellogg,  146  Cal.  690,  696,  80 
Pac.   Rep.    861. 

89.  Disallowed  for  services  rendered  after 
his  term.  —  The  public  administrator  cannot 
claim  that  it  is  not  only  his  right  to  continue 
his  administration  after  his  term  is  closed, 
but  that  it  is  his  duty,  and  that  it  is  but  Just 
and  fair  to  compensate  him,  since  he  is  but 
performing  duty  imposed  upon  him  for  ser- 
vices rendered  after  his  term.  He  knows  at 
November  election  whether  he  is  to  continue 
in  office;  he  has  two  months  in  which  to  close 
business  and  prepare  to  turn  over  his  trust 
to  his  successor.  He  should  ask  court  to  re- 
voke his  letters,  resigning  his  appointment 
in  estates  remaining  unadministered;  he  should 
state  his  accounts  to  close  of  his  term  and 
ask  to  be  relieved  from  further  performance 
of  trust.— County  of  Los  Angeles  vs.  Kellogg, 
146  Cal.  590,  596,  80  Pac.  Rep.  861. 

37.  Unless  public  administrator  ceases  to 
be  controlled  by  County  Government  Act  at 
expiration  of  his  term>  which  is  not  held, 
there  is  no  law  by  which  he  can  be  paid  for 
subsequent  services.  A  contrary  view  would 
offer  strong  inducements  for  public  adminis- 
trator who  is  salaried  officer  to  delay  settle- 
ment of  estates,  by  doing  which  he  would 
draw  salary  to  close  of  his  term,  and  full 
compensation  after  his  term  had  ended  for 
such  estates  as  were  not  fully  administered; 
and  besides  county  would  be  paying  his  suc- 
cessor salary  provided  by  law. — County  of  Los 
Angeles  vs.  Kellogg,  146  Cal.  690,  696,  80  Pac. 
Rep.  861. 

88.  OF  SPBCIAL  ADMINISTRATOIt— In  dis- 
cretion of  fsourt.^ — This  code  does  not  make 
any  special  provision  for  compensation  of 
special  administrator,  but  leaves  it  to  dis- 
cretion of  court  in  settlement  of  his  final 
account.  It  cannot  be  said  that  it  is  improper 
to  take  rate  of  compensation  fixed  by  statute 
for  an  administrator,  as  standard  for  deter- 
mining proper  allowance  to  be  made  to  special 
administrator.— Estate  of  Moore,  88  Cal.  1,  4, 
25   Pac.   Rep.  916. 

39.  To  the  objection  that  allowing  statu- 
tory  commission    to   special   administrator   an 


estate  may  be  subjected  to  payment  of  double 
commissions,  it  Is  sufficient  to  say  that  court 
In  charge  of  estate  has  power  to  prevent  any 
Improvident  diversion  of  its  funds  during  ad- 
ministration.— Estate  of  More,  88  Cal.  1,  4, 
26  Pac.  Rep.  916. 

40.  OF  SUCCBSSITB  ADMINISTRATORS— 
Bqnltably  apportioned. — ^Law  cannot  be  con- 
strued to  mean  that  same  rate  of  compensa- 
tion may  be  allowed  to  succession  of  adminis- 
trators of  same  estate,  for  if  that  were  so, 
estate  might  be  eaten  up  beyond  power  of  pre- 
vention. Where,  therefore,  an  administrator 
resigns,  or  Is  removed,  leaving  administration 
Incomplete,  there  Is  no  fixed  rule  of  compen- 
sation for  service  he  has  rendered.  In  such 
case,  It  Is  duty  of  probate  court  to  examine 
Into  nature  and  value  of  services  rendered, 
and  compare,  as  well  as  possible,  that  which 
has  been  done  with  what  yet  remains  to  be 
done  in  course  of  administration,  and  to  ap- 
portion compensation  which  has  been  fixed 
by  law  for  whole,  according  to  sound  Judg- 
ment— Ord  vs.  Little,  8  Cal.  287,  289;  Estate 
of  Barton,  66  Cal.  87,  89.  See  Estate  of  Levin - 
son,  108  Cal.  460,  456,  41  Pac.  Rep.  483,  42 
Id.  479;  Estate  of  Dewar,  10  Mont.  426,  439. 
25  Pac.  Rep.  1026. 

41.  Not  apportioned  till  dose  of  admlnlatra- 
tlon« — ^Where  there  is  no  claim  for  extraordi- 
nary services,  it  is  not  preceived  that  an 
outgoing  administrator  Is  legally  entitled  to 
any  certain  definite  share  of  commission  upon 
property  not  yet  administered.  In  all  these 
matters  his  successors  have  right  to  be  con- 
sidered, and,  as  there  is  but  one  aggregate 
sum  to  be  allowed  as  commissions,  and  that 
sum  must  be  properly  apportioned  by  court, 
court  has  no  basis  upon  which  to  make  ap- 
portionment until  close  of  administration, 
when  it  can  be  made. — Estate  of  Barton,  55 
Cal.  87,  89;  Estate  of  Levlnson,  108  Cal.  460, 
456,  41  Pac.  Rep.  488,  42  Id.   479. 

III.     FURTHER  ALLOWANCE. 

42.  IS  IN  DISCRBTION  OF  LOtlTER  COURT. 

— Order  of  lower  court  refusing  to  allow  to 
executors  extra  compensation,  unless  It  dis- 
closes an  abuse  of  discretion,  must  stand. — 
Estate  of  Hedrlck,  127  Cal.  184,  186,  69  Pac. 
Rep.   690. 

48.  NONE  BBYOND  TERMS  OF  IVILL  UN- 
LESS RENUNCIATION  FILED.^The  provision 
In  this  section,  that  "in  all  cases  such  further 
allowance  may  be  made  as  court  may  deem 
Just  and  reasonable  for  any  extraordinary 
services,"  does  not  authorize  court  to  dis- 
regard provision  of  §  1616  ante  in  case  where 
compensation  has  been  provided  for  executor 
by  will,  and  no  renunciation  thereof  by  ex- 
ecutor has  been  filed. — Estate  of  Runyon,  125 
Cal.  195,  197,  57  Pac.  Rep.  783. 

44.  CLAIM  NOT  CONSIDERED  UICTIL  RE- 
NUNCIATION.-— If  executor  claims  that  his 
services  entitle  him  to  greater  compensation 
than  that  allowed  by  statute,  he  must  first 
renounce  that  provided  by  will,  and  court 
can  then  make  him  such  allowance  as  will 
fully  compensate  him.  Unless  such  renuncia- 
tion is  made,  provision  In  will  will  be  held, 
under   §  1616   ante,   to   be    "full   compensation" 
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for  his  services. — Estate  of  Runyon,   126  Cal. 
195,   197,   67  Pae.  Rep.  781. 

45.  Where  compensation  for  an  executor  Is 
provided  by  will,  amount  thereof  must  be 
taken  as  measure  of  compensation  which  tes- 
tator deems  ample  for  all  services  to  be  ren- 
dered in  execution  of  trust,  and  if  executors, 
either  upon  assuming  their  office  or  by  rea- 
son of  unexpected  circumstances  occurring 
during  course  of  their  administration  of  trust, 
are  called  upon  to  perform  extraordinary  ser- 
vices, they  must  first  renounce  compensation 
provided  by  will  before  they  can  be  entitled 
to  any  allowance  for  additional  services.— 
Estate  of  Runyon,  125  Cal.  196,  197,  67  Pac 
Rep.   783. 

4«.  NOT  1LA.DB  WTITHOUT  PBTITION^— 
While  In  addition  to  fixed  commissions  al- 
lowed to  administrator  by  law,  court  is  au- 
thorized to  make  such  further  allowance  as 
it  "may  deem  just  and  reasonable  for  any 
extraordinary  service,"  yet,  where  administra- 
tor does  not  petition  court  below  for  suchj 
extra  allowance,  and  court  does  not  find  as 
a  fact  that  he  rendered  any  extraordinary 
services  for  which  he  should  receive  such 
extra  compensation,  he  is  not  entitled  thereto. 
— Estate  of  Moore,  96  Cal.  522,  526,  31  Pac  Rep. 
5S4;  Estate  of  Levinson.  108  Cal.  450,  456,  41 
Pac.  Rep.  483,  42  Id.  479;  Estate  of  Delaney, 
110  Cal.  563,  566,  42  Pac.  Rep.  981. 

47.  ONIiY  FOR  EXTRAORDINARY  SBR- 
VICES. — Executor  is  not  entitled  to  any  "fur- 
ther allowance"  in  addition  to  commissions 
fixed  by  statute,  unless  he  shall  show  that  he 
has  rendered  some  extraordinary  services,  and 
shall  make  claim  therefor,  in  which  it  shall 
appear  to  court  that  such  claim  is  Just  and 
reasonable. — Firebaugh  vs.  Burbank,  121  OaL 
186,    191,    63   Pac.   Rep.    560. 

4S.  NO  FRBISUHFTION  OF  BXTRA  8BR- 
VICES — No  claim  made. — ^Where  an  account  of 
an  administrator  makes  no  claim  for  extra- 
ordinary services,  and  it  is  expressly  stated 
in  order  that  he  is  entitled  to  certain  com- 
miRsions,  presumption  does  not  arise  that  al- 
lowance made  to  him  included  something  for 
extraordinary  services  under  this  section. — 
Estate  of  Levinson,  108  Cal.  450,  456.  41  Pac. 
Rep.    483,    42   Id.    479. 

40.  PROVISION  FOR — Implies  extra  aer* 
«ice  expected. — A  testator  provided  in  his  will 
for  compensation  for  his  executor  largely  in 
excess  of  commission  to  which  executors 
would  have  been  entitled  if  no  provision  had 
been  so  made,  and  statement  in  his  will  that 
he  deemed  commissions  allowed  by  law  to  be 
insufficient  compensation,  implies  that  he  ex- 
pected that  his  executors  would  perform  other 
duties  than  those  ordinarily  required  of  an 
executor.— Estate  of  Runyon,  125  Cal.  196,  196, 
57  Pac.  Rep.  788. 

rV.     VALUE  OF  ESTATE. 

00.  APPRAISBMENT— Alone  basis  of  com- 
iBiflaion.— Unless  administrator  takes  property 
into  possession,  he  is  not  charged  in  his  ac- 


count with  its  value.  He  may,  and  doubtless 
would,  incur  responsibility  should  he  fail  to 
take  it  into  possession  when  he  lawfully  might, 
if  by  such  failure' it  might  become  ultimately 
lost  to  those  entitled  to  its  benefits;  but  as 
affording  basis  for  allowance  of  commissions, 
value  of  estate  which  has  been  taken  into 
possession,  and,  having  been  in  possession  has 
been  accounted  for,  is  alone  regarded. 
Whether  failure  to  obtain  possession  be  his 
fault  or  his  misfortune  is  not  material. — Es- 
tate of  Simmons,  43  Cal.  543,  561. 

51*  Not  always  necessary  basis  of  compen- 
■attoa. — Administrator  is  entitled  to  commis- 
sions, "upon  amount  of  estate  accounted  for 
oy  him."  For  purpose  of  ascertaining  amount 
of  estate,  Inventory  and  appraisement  may 
be  looked  at,  but  it  does  not  follow  that  ap- 
praisement on  file  is  necessary  to  constitute 
basis  upon  which  compensation  is  to  be  al- 
lowed.—Estate  of  Fernandez,  119  CaL  679,  584, 
151  Pac.  Rep.  861. 

Ba.  Prima  fade  evidence.— The  inventory 
may  or  may  not  afford  a  basis  of  calculation 
for  purpose  of  allowance  of  commissions  on 
property  taken  into  possession  and  accounted 
for;  and,  if  resorted  to  in  making  such  al- 
lowance, it  cannot  in  any  case  amount  to 
more  than  prima  facie  evidence  of  value,  and 
value  should  be  left  open  to  inquiry,  if  in- 
ventoried valuo  be  not  satisfactory  to  all 
parties  concerned. — ^Estate  of  Simmons,  48  Cal. 
648,  649;  Estate  of  Fernandez,  119  Cal.  579, 
584,  585,  61  Pac.  Rep.  851;  Estate  of  Carver, 
188  Cal.  102,  106,  66  Pac.  Rep.  770. 

63.  In  estimating  commissions  allowable  to 
an  executor  or  administrator  upon  whole  value 
of  estate  accounted  for,  it  Is  true  that  valua- 
tion in  inventory  is  not  conclusive,  but  it  is 
prima  facie  evidence  of  its  value,  and  must 
be  taken  as  such,  where  there  Is  no  question 
as  to  value  of  land,  and  there  are  no  circum- 
stances tending  to  induce  even  suspicion  that 
appraised  value  was  not  fair  and  reasonable. — 
Estate  of  Carver,  128  Cal.  102,  105,  55  Pac. 
Rep.  770. 

54.  If  no  objection  by  belrs. — If  administra- 
tor takes  possession  of  estate,  and  it  is  dis- 
tributed to  heirs,  it  is  thereby  "accounted  for" 
by  him,  and,  if  no  objection  is  made  by  them 
to  valuation  in  inventory,  that  would  form 
basis  of  estimating  his  commission. — Estate  of 
Fernandez,  119  Cal.  579,  581,  51  Pac.  Rep.  851. 

55.  RECEIPTS   FROM   SAUSS — ^Evidence  of. 

— If  administrator  sells  estate,  or  portion  of  it, 
amount  received  upon  such  sale  becomes  evi- 
dence of  its  value  to  estate,  for  which  he  is 
to  account,  and  upon  which  his  commissions 
are  to  be  estimated. — Estate  of  Fernandez,  119 
Cal.  579,  585,  61  Pac.  Rep.  681. 

56.  SALE  MADE  UNDER  FOTITBR  IN  DEED 
OF  TRUST,  without  intervention  of  court,  ad- 
ministrator entitled  to  commissions  only  upon 
amount  for  which  property  sold. — Estate  of 
Fernandez,  supra. 


§1619.  ALLOWED  FEES  FOB  ATTORNEYS.  EXTRAOBDINAST  SER- 
VICES. Executors  and  administrators  shall  be  allowed  for  fees  of  their  attorneys 
for  conducting  the  ordinary  probate  proceedings,  the  same  amounts  as  are  allowed 
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by  the  last  section  as  compensation  for  executors  and  administrators  for  their  own 
services.    In  all  cases,  such 

Further  allowance  may  be  made  as  the  court  may  deem  jurt  and  reasonable 
for  any  extraordinary  service,  such  as  sales  or  mortgages  of  real  estate,  contested 
or  litigated  claims  against  the  estate,  litigation  in  regard  to  the  property  of  the 
estate,  and  such  other  litigation  as  it  may  be  necessary  for  the  executor  or  ad- 
ministrator to  prosecute  or  defend. 

[Not  to  apply  to  certain  cases.]  Sec.  3.  Nothing  in  this  act  [§§  1618, 1619]  shall 
be  construed  to  apply  to  an  estate  in  course  of  administration  at  the  time  this  act 
goes  into  effect. 

History:     Enacted  March  22,  1905,  Stats,  and  Amdts.  1905,  p.  727, 
As  to  apvUcatloB  by  attorneT'  for  allowance    of  eompeaaatloB,  seo  ante  f  1616  and  not6w 


ARTICLE  n. 

ACCOUNTINQ   AND   SETTLEMENTS  BY   EXECUTORS  AND   ADMINISTRATORa 


S  1633.    Dajr  of  settlement  to  be  appointed,  and 

must  give  notice  thereof.    Hearing. 
S  1634.    When  settlement  is  final,  notice  must  so 

state. 
S  1635.    Interested  party  maj  file  exceptions  to 

account. 
S 1636.    All  matters  may  be  contested  hj  the 

heirs.    Hearing  may  be  postponed. 
S  1637.    Settlement  of  accounts  to  be  conclusive, 

when  and  when  not. 
§  1638.    Proof  of  notice  of  settlement  of  accounts. 
S  1639.    Executors  or  administrators,  in  case  of 

death   of,   personal  representative   to 

present  account. 
S  1640.    Moneys  to  be  invested  by  order  of  court. 


S  1622.    To  render  exhibit  of  receipts  and  dis- 
bursements, and  claims  allowed. 

S  1623.     Citation  to  account. 

S  1624.    Petition  for  citation  to  render  final  or 
other  account. 

i  1625.     Citation  to  account  on  application. 

§  1626.     Objections  to  account,  who  may  file. 

§  1627.     Attachment  for  not  obeying  citation. 

§  1628.  To  render  accounts  at  expiration  of  term. 
:  S  1629.  Executor  to  account  after  his  authority 
]  revoked. 

S  1630.    Bevoking  authority  of  executor,  when. 
i    i  1631.    To  produce  and  file  vouchers,  which  re- 
main in  court. 
i   S  1632.    Vouchers  for  items  less  than  twenty  dol- 
4  lars,  when  accepted. 

§  1622.    TO  SENDER  EXHIBIT  OF  BEOEIPTS  AND  DISBUBSEBIENTS,  AND 

CLAIMS  ALLOWED.     Six  months  after  his  appointment,  and  at  any  time  when 

required  by  the  court,  either  upon  its  own  motion  or  uf'^n  the  application  of  any 

person  interested  in  the  estate,  the  executor  or  administrator  must  render,  for  the 

information  of  the  court,  an  exhibit  under  oath,  showing  the  amount  of  money 

received  and  expended  by  him,  the  amount  of  all  claims  presented  against  the 

estate,  and  the  names  of  the  claimants,  and  all  *  other  matters  necessary  to  show 

the  condition  of  its  affairs. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  {222  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  0.  P.  pt.),  p.  100;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  228,  act  held  uncon- 
stitutional, see  histo ry^  {  5  ante. 


1,2.' Applied,  cited,  construed,  referred  to. 

3.  Account  of  special  administrator  should  be 

heard. 

4.  Accounts  under  tY's  section  not  conclusive 

till  heard. 
6.  Any  item  of  the  exhibit  may  be  contested. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc. — 1.  Co4e  aectton.— Maddock 
vs.  Russell,  109  Cal.  417,  423,  42  Pac.  Rep. 
139  (applied);  Consolidated  Nat.  Bank  vs. 
Hayes,  112  Cal.  76,  81,  44  Pac.  Rep.  469  (ap- 
plied); Estate  of  Hedrick.  127  Cal.  184,  188, 
59  Pac,  Rep.  590  (referred  to);  Estate  of 
Adams,  181  Cal.  416,  416,  68  Paa  Rep.  888 
(construed);   County  of  Los  Anereles  vs.  Kel- 


lossr,  146  Cal.  690,  694,  80  Pac.  Rep.  861  (re- 
ferred to);  French  vs.  Superior  Court.  2  CaL 
App.  Dec.  (Whiting:)  484,  485,  85  Pac  Rep. 
133    (construed  with  1 1411   ante). 

2.  Same — 2»  Probate  Act  1222. — Gray  vs. 
Palmer,  9  Cal.  616,  636  (cited). 

8.  ACCOUNT  OF  SPKCIAL  ADBflNISTRA- 
TOR  SHOULD  BB  HEARD.— Special  adminis- 
trator is,  accordiner  to  ordinary  use  of  langrua^e. 
merely  a  kind  of  administrator,  and  accord- 
ingrly  provisions  specially  referring  to  him  in 
this  code,  5  1411  ante  et  seq.,  form  but  part 
of  seneral  chapter  entitled,  *'Of  executors  and 
administrators,"  etc.  It  is  clear,  therefore, 
that  it  was  Intention  of  legislature  that  pro- 
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visions  of  this  chapter,  so  far  as  applicable, 
should  apply  to  case  of  special  administrator, 
and  hence,  that  this  and  followine:  sections, 
to  S  1627  post,  are  applicable,  and  court  should 
hear  and  determine  his  account. — French  vs. 
Superior  Court,  2  Cal.  App.  Deo.  (Whiting) 
434,  4S5,  86  Pac  Rep.  1S3. 

4.  ACCOUNTS  UNDER  THIS  8BCTION  NOT 
CONCLUSIYB  TILL  HESARD.— Before  accounts 
required    by    this    section    can    be    conclusive 


they  must  be  heard  by  court,  and  its  order 
made  determlninfir  their  correctness. — Estate 
of  Hedriek,  127  Cal.  184,  188,  69  Pac.  Rep. 
S90. 

6»  ANT  ITBM  OF  BXHIBIT  MAY  BE  CON- 
TBSTBD. — After  rendering  of  exhibit  men- 
tioned in  this  provision,  any  person  InterestedT 
may  appear  and,  by  objections  in  writing,  con- 
test  any  account  or  statement  therein. — Estate 
of  Adams,  181  Cal.  416,  416,  6S  Pao.  Rep.  888. 


§  lfl23.  CITATION  TO  ACOOUNT.  If  the  executor  or  administrator  fails  to 
render  an  exhibit  for  six  months  after  his  appointment,  the  court,  or  a  judge 
thereof,  must  cause  a  citation  to  be  issued  requiring  him  to  appear  and  render  it. 

History:  Enacted  March  11,  1872,  embstantial  re-enactment  of  §  223  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  100;  repealed 
by  Code  Commission,  Act  March  ^  1901,  Stata.  and  Amdts.  1900-1,  p.  228,  act 
held  oneonstitutional,  see  history^  §  5  ante. 

▼8.  Superior  CourC  2  Cal.  App.  Dec  (Whiting) 
484,  4S6,  86  Pac.  Rep.  183  (construed  with  S  1411 
ante). 

Am  to  dtatlona  dlrectedy  content*,  Issvey  and 
■errloe,  see  post  SS1707-1711  and  notes. 


AppUedy  eited,  construed,  refened  tOy  eto.. 
In:  People  ▼&.  Hibernia  Sav.  &  L.  Soc.,  72  Cal. 
21,  24,  13  Pac.  Rep.  48  (cited) ;  Estate  of  Byrne, 
112  Cal.  176,  179,  44  Pac  Rep.  467  (mlselted) ; 
San  Francisco  P.  O.  A.  vs.  Superior  Court,  116 
Cal.  44S,  461,  48  Pac  Rep.  879  (cited);  French 


§1624.  PETITION  FOB  CITATION  TO  BENDEB  FINAL  OB  OTHEB 
ACOOUNT.  Any  person  interested  in  the  estate  may,  at  any  time  before  the 
final  settlement  of  accounts,  present  his  petition  to  the  court,  or  a  judge  thereof, 
praying  that  the  executor  or  administrator  be  required  to  appear  and  render  such 
exhibit,  setting  forth  the  facts  showing  that  it  is  necessary  and  proper  that  such 
an  exhibit  should  be  made. 

History:  Enacted  March  11,  1872,  re^naetment  of  {  224  Probate  Act; 
amended  April  16,  1880,  CJode  Amdts.  1880  (C.  C.  P.  pt.),  p.  100;  repealed  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  228,  act  held 
unconstitutional,  see  history,  §  5  ante. 


1.  APPIilBD,  CITKD,  CONSTRUB3D,  RES- 
FESRRED  TO,  etc,  in:  Karns  vs.  Olney,  80  CaL 
90,  97,  22  Pac.  Rep.  67  (miscited);  Ooodnow 
vs.  Parker,  112  Cal.  487,  441,  44  Pac  Rep.  788 
(miscited);  Lindley  vs.  Fay,  119  Cal.  239,  241, 
ol  Pac  Rep.  883  (miscited);  French  vs.  Su- 
perior Court,  2  Cal.  App.  Dec  (Whitlns)  434, 
435,  86  Pac  Bep.  188  (construed  with  S 1411 
ante). 

Am  to  execfntors  or  admlnistnitors  liable  ser- 
erally  for  their  own  tortloiu  acts,  see  note 
9  L.  R.  A.  823. 

S.  STATUTB  OF  LIMITATIONS— Inappli- 
cable to  rendering  aeconnt. — It  is  claimed  by 
appellant,  that  rierht  of  respondents  to  demand 
an  account  was  barred  by  statute  of  limita- 


tions, and  that,  by  their  laches,  they  had  lost 
their  rights  to  call  executor  to  an  accountins. 
From  expiration  of  time  mentioned  in  notice 
to  creditors,  it  was  duty  of  executor  to  ac- 
count. His  obligation  to  account  was  con* 
tinuous,  and  he  cannot  claim  that  his  failure 
to  do  so,  at  any  moment  of  time,  sets  statute  of 
limitations  in  motion  or  casts  upon  respond- 
ents duty  to  demand  an  accounting;  since 
their  right  to  demand  it  ran  with  his  duty 
and  could  be  asserted  so  long  as  his  duty  re- 
mained unperformed.  There  is  no  express  pro- 
vision of  our  law  with  respect  to  limitation  of 
actions  which  applies  to  case. — Estate  of  San- 
derson, 74  Cal.  199,  214,  16  Pac.  Rep.  763; 
Irwin  vs.  Holbrook,  26  Wash.  89,  96,  66  Pac 
Rep.  116. 


J 


§1626.  CITATION  TO  ACCOUNT  ON  APPLICATION.  If  the  court,  or  a 
judge  thereof,  is  satisfied,  either  from  the  oath  of  the  applicant  or  from  any  other 
testimony  offered,  that  the  facts  alleged  are  true,  and  considers  the  showing  of  the 
applicant  sufficient,  he  must  direct  a  citation  to  be  issued  to  the  executor  or  ad- 
ministrator, requiring  him  to  appear,  at  some  day  to  be  named  in  the  citation,  and 
render  an  exhibit  as  prayed  for. 

History:  Enacted  March  11,  1872,  re-enaetment  of  {225  Probate  Act; 
amended  Apijl  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  100;  repealed  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  228,  act  held 
unconstitutional,  see  history,  {  5  ante. 
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1.  Applied,  cited,  construed,  referred  to. 

2.  Account  more  specific  may  be  required. 

3*  Duty  of  domiciliarj  representative  to  gather 
foreign  assets. 

4.  Court   may   compel   accounting   of   converted 

property. 

5.  Settlement     without     citation  —  Order     frees 

sureties. 

1.  APPLIED,  CITE3D,  CONSTRUE3D,  RB- 
FSSRRED  TO,  etc.,  In:  Consolidated  Nat.  Bank 
vs.  Hayes,  112  Cal.  76,  44  Pac.  Rep.  469  (ap- 
plied); San  Francisco  P.  O.  A.  vs.  Superior 
Court,  116  Cal.  44S,  461,  48  Pac.  Rep.  879 
(cited);  French  vs.  Superior  Court,  2  Cal.  App. 
Dec.  (Whiting)  434,  435,  86  Paa  Rep.  188  (con- 
strued with  9  1411  ante). 

2.  ACCOUNT  MORE  SPECIFIC  HAY  BB 
RE:<),UIRS2D.  —  Where  first  account  of  admin- 
istrator is  not  sufficiently  specific,  probate 
court  clearly  hafs  power  to  require  administra- 
tor to  make  it  more  specific.  It  is  its  duty  to 
require  full  and  fair  accounts  on  part  of  ad- 
ministrator, and  where  estate  is  so  circum- 
stanced that  one  account  will  result  in  saving 
expense  and  better  and  more  clearly  present 
accounts  of  representative  of  estate,  it  is  not 
only   right   but   duty   of   court   to   require   the 


one  account. — Hirschfeld  vs.  Cross,  67  Cal.  661, 
662,  8  Pac.  Rep.  507;  Estate  of  Sanderson,  74 
Cal.  199,  203,  16  Pac.  Rep.  753.  See  Estate  of 
More,  121  Cal.  609,  636,  639,  64  Pac.  Rep.  97. 

3.  DUTY     OF     DOIUCILIARY    RBPRESEN- 
TATIVB  TO   GATHER  FOREIGN   ASSETS.— It 
is   duty  of  domiciliary  executor   to   gather  in   i 
and   account   for   foreign   assets   to   extent  of 
his   conscious   ability   to   do   so,   and   court  of   ' 
domicile  has  consequent  and  corresponding  au- 
thority  to   compel   him   to   account   for   wilful 
neglect  to  perform  such  duty. — Estate  of  Ortiz,   | 
86  Cal.  806,  816,  24  Pac.  Rep.  1034. 

4.  COURT  BIAY  COMPEL  ACCOUNTING  { 
OF  CONVBOITED  PROPERTY.— Probate  court 
possesses  competent  power  to  compel  an  ac- 
counting in  respect  to  property  which  it  is 
alleged  executor  has  converted  to  his  own  use. 
— ^Auguisola  vs.  Arnaz.  61  Cal.  435,  438. 

5.  SETTLEMENT  "WITHOUT  CITATION— 
Order  frees  saretlca.  —  Where  court  requires 
that  an  administrator  be  cited,  by  actual  or  con- 
atmctlve  notice,  then  settlement  of  his  ac- 
counts without  such  citation,  and  in  his 
absence,  would  not  bind  him,  and,  of  course, 
would  be  without  effect  as  against  his  sureties. 
—Estate  of  Aveline,  63  Cal.  269,  261. 


§  1626.     OBJECTIONS  TO   ACCOUNT,   WHO   MAT   FILE.    When  an  exhibit 
is  rendered  by  an  executor  or  administrator,  any  person  interested  may  appear 
and,  by  objections  in  writing,  contest  any  account  or  statement  therein  contained. 
The  court  may  examine  the  executor  or  administrator,  and  if  he  has  been  guilty  of  i 
neglect,  or  has  wasted,  embezzled,  or  mismanaged  the  estate,  his  letters  must  be  . 
revoked.  ! 

History:     Enacted  March  11,  1872,  re-enactment  of  §226  Probate  Act. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Benefieiarie8^--Cannot  object  to  lack  of  pay- 

ment to  another. 

4.  Contestant — Must    prove    affirmative   excep- 

tions. 

5.  Converted  propertj — Accounted  for  in  pro- 

bate. 

6.  Creditor — A  person  interested. 

7.  Devastavit  —  Obligation     enforced     on     ac- 

coupting. 

8.  Issues  raised  by  objections — ^Must  be  heard 

and  determined. 

9.  Objections  raised  by  legatee  or  judge— In- 

quired into. 

10.  Personal  property — Unless  exempted  by  will, 

subject  to  probate  court. 

11.  Subsequent  administrator — May  contest  ac- 

count of  former. 

12.  Sufficiency    of    assets    doubtful — Items    ex- 

cepted to  be  stricken  out. 

13.  Written  objections  waived—Oral  objections 

not  objected  to. 

1.  APPLilBD,  CITBD,  CONSTRUED,  RE3- 
FERRBD  TO,  etc.— 1.  Code  •ectlon. — Estate   of 

Carver,  123  Cal,  102,  104,  55  Pac.  Rep.  770  (con- 
strued) ;  French  vs  Superior  Court,  2  Cal.  App. 
Dec.  (Whitlnff),  434,  43.5,  85  Pac.  Rep.  133  (con- 
strued); Estate  of  Pease.  31  Cal.  Dec.  405,  408, 
85  Pac.  Rep.  149   (applied). 

2.  Same— a.  Probate  Aet  §  226.— Tompkins  vs. 
Weeks,  26  Cal.  61,  57  (construed  with  S  1634 
post). 


As  to  exceptions  llled  by  any  person  Inter- 
ested In  the  estate,  see  post  5  1635  and  note. 

As  to  reToeatlon  for  mlscondvrt,  see  ante 
§  1486  et  seq.  and  notes. 

S.  BEXKFICIARIES — Cannot  object  to  lack 
of  payment  to  anotber. — On  appeal  from  order 
settling  executor's  account  by  certain  bene- 
ficiaries, where  will  provided  that  money  of  de- 
cedent loaned  out  was  to  be  kept  loaned  out, 
and  survivinf?  wife  was  to  receive  Interest  as 
fast  as  it  accrued,  it  is  not  material  objection 
to  account  that  it  shows  that  Jane  Casner,  sur- 
vivingr  wife  of  deceased,  received  less  of  this 
interest  than  she  was  entitled  to.  That  Is  no 
affair  of  other  beneficiaries  and  does  not  tend 
to  show  that  executor  has  failed  to  account 
for  anything  in  which  contestants  here  have 
any  interest. — Estate  of  Casner,  1  Cal.  App.  145, 
146,  81  Pac.  Rep.  991. 

4.     CONTBSSTAXT — Mast     proTe     affirmative 

exceptions. — Where  allegations  of  exceptions 
are  afllirmatlve,  so  far  as  they  relate  to  matters 
of  fact  or  to  real  objections  of  contestant,  they 
constitute  new  and  alBrmative  matter  in  oppo- 
sition to  account,  and  it  is  therefore  incum- 
bent upon  contestant  to  Introduce  evidence  in 
support  of  such  allegations,  and  respondent  is 
not  required,  at  opening  of  case,  to  anticipate 
evidence  in  support  of  exceptions,  and  show 
that  allegations  in  exceptions  were  not  true. — 
Ksiate  of  Vance,  141  Cu\.  624.  626.  75  Pac.  Rep. 
328. 
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5.  CONVESRTBD  PROPBRTY  —  Accounted 
for  in  yrobatc. — Probate  court  posseses  compe- 
tent power  to  compel  an  accounting  in  respect 
to  property  which.  It  is  alleged,  executor  has 
converted  to  his  own  use. — Augruisola  vs.  Arnaz, 
61  Cal.  436,  438. 

«.     CJRBDITOR— A  person  Intereated^— Under 
83  226,   234   of  Probate  Act   "any  person   inter- 
*   ested  in  the  estate  may  appear  and  file  his  ez- 
I  ceptlons  in  writing'  to  account  and  contest  the 
,  same."    A  creditor  is  interested  in  estate  with- 
in meaning  of  these  provisions. — Tompkins  vs. 
Weeks,  26  Cal.  61,  67. 

7.  DEVASTAVIT  —  ObUvation  enforced  on 
acconntlns. — Where  an  executrix  has  been 
guilty  of  devastavit  by  her  neglect  to  account, 
for  which  she  is  personally  bound,  procedure 
to  enforce  such  personal  obligation  is  not  by 
an  action  in  superior  court  for  amount  so 
claimed,  but  by  resort  to  court  to  settle  ac- 
count, in  matter  of  estate  of  which  executrix 
was  appointed. — Washington  vs.  Black,  83  Cal. 
290,  295,  23  Pac.  Rep.  800. 

&  ISSVBS  RAI8BD  BY  OBJBCTIONS— 
Mmmt  be  taenrd  and  detemlned. — Court,  special 
administrator  having  filed  account  and  exhibit, 
and  certain  heirs  having  filed  objections  to 
account,  should  not  have  refused  to  hear  and 
determine  issues  made  thereby. — French  vs. 
Superior  Court,  2  Cal.  App.  Dec.  (Whiting), 
434,  436,  85  Pac.  Rep.   133. 

».  OBJECTIONS  RAISBD  BY  LBGATBB»  OR 
JUDGES — In«vlred  Into. — There  is  no  force  in 
point  that  one  of  persons  filing  objections  to 
account  was  not  shown  to  be  a  "person  inter- 
ested" where  evidence  was  sufllcient  to  show 
that  she  was  a  legatee  under  will,  and  even  if 
she  had  not  been,  court  had  right  of  its  own 
motion  to  inquire  into  all  items  of  account  and 
to  settle  it  properly. — Estate  of  Pease,  81  Cal. 
Dec  405,  408,  86  Pac.  Rep.  149. 

le.  PERSONAX  PROPBRTY  — Vnle«a  oz- 
enipted    by    will,    anbject    to    probate    eonrt<^ 

Personal  property  belonging  to  estate  of  the 
testatrix,  whether  it  be  such  as  testatrix  owned 
at  time  of  her  death,  or  is  proceeds  of  other 
property  of  estate  sold  by  executor,  is  subject 


to  control  of  probate  court,  except  so  far  as  it 
may  have  been  exempted  therefrom  by  pro- 
visions of  will;  and  court  has  competent  au- 
thority to  make  all  necessary  orders  to  compel 
an  account  of  such  property. — ^Auguisola  vs. 
Arnaz,  61  Cal.  436,  438;  Rosenberg  vs.  Frank, 
68  Cal.  887,  419;  Crew  vs.  Pratt.  119  Cat.  139, 
149,  61  Pac.  Rep.  38.  See  Deck  vs.  Gerke,  12 
Cal.  433,  73  Am.  Dec  656;  Gurnee  vs.  Maloney, 
88  Cal.  85,  99  Am.  Dec.  862. 

Ill  SUBSBQ,UBNT  ADMINISTRATOR  —  May 
contest  account  of  former. — Contention  that 
subsequent  administrator  has  no  standing  to 
contest  account  of  former  administrator,  be- 
cause he  is  not  person  interested  in  estate,  is 
not .  maintainable.  It  is  duty  of  administrator 
to  protect  estate  against  unlawful  claims  of 
creditors,  and  it  is  also  duty  of  court  to  do  so 
at  suggestion  of  any  person,  or  on  its  own 
motion. — Estate  of  Spanier,  120  Cal.  698,  701,  68 
Pac  Rep.  367. 

12.  SUPFICIBNCY  OF  ASSBTS  DOUBTFUL 
— Items  exceyted  to  stricken  oat. — If  excep- 
tions have  been  filed  to  first  account,  and  U 
appears  that  sufficiency  of  assets  for  payment 
of  all  debts  is  doubtful,  it  is  duty  of  court  to 
have  them  stricken  out,  with  leave  to  charge 
them  in  future  account,  if  estate  shoyld  prove 
solvent,  or  to  extent  of  their  pro  rata  share 
if  estate  should  prove  insolvent.  Action  of 
court  in  approving  thes'e  payments  and  allowing 
them  as  credit  to  administrator  is  not  void. — 
Estate  of  Fernandez,  119  Cal.  679,  581,  6  Pac. 
Rep.  851. 

18.  TVRITTBN  OBJECTIONS  'WAIVED— 
Oral  objections  not  objected  to. — ^Where  one  in- 
terested in  an  estate  objected  to  items  of  an 
administrator's  account,  without  having  re- 
duced his  objections  to  writing  and  filing  same, 
but  making  oral  objections  in  presence  of 
administrator  and  in  presence  of  court,  admin- 
istrator at  no  time  objecting  that  objections 
were  not  in  writing,  it  must  be  presumed  that 
administrator  waived  written  objections. — 
Estate  of  Marre,  127  CaL  128,  182,  69  Pac  Rep. 
886. 


§  1627.    ATTACHMENT  FOB  NOT  OBETINO  CITATION.    If  any  executor  or 

administrator  neglects  or  refuses  to  appear  and  render  an  exhibit,  after  having 
been  duly  cited,  an  attachment  may  be  issued  against  him  and  such  exhibit  enforced, 
or  his  letters  may  be  revoked,  in  the  discretion  of  the  court. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  {  227  Probate  Act. 


1.  APPLODD,  CITBD,^  OON8TRUE3D,  REI- 
PBRRED  TO,  etc. — 1.  Code  aectloB. — French  vs. 
Superior  Court,  2  Cal.  App.  Dec  (Whltins), 
4S4.  4S6,  66  Pao.  Rep.  188  (construed  with 
11411  ante). 

2.  Saflie— 2.  Probate  Aet  |2ST. — Masrraw  vs. 
McGIimn,  26  Cal.  421,  429  (construed). 

Aa  to  contempt  for  dfaobedlcnce  of  any  law- 
ful JndKiueiit  or  order  of  yrocess  of  eovrt^  see 

ante  81209  subd.  6  and  note. 

8.  ADMIlflSTRATOR  NOT  TRUSTEB  FOR 
CREDITOR. — ^Administrator  represents  estate 
and  not  creditor.  He  Is  not,  in  any  just  sense, 
trustee  holding  a  specific  piece  of  property,  or 


any  specific  fund  belonging  to  creditor,  which 
he  is  entitled  to  receive  in  kind.  Nor  is  he 
trustee  of  creditor  in  any  sense,  other  than 
that  he  has  charge  of  assets  of  estate,  out  of 
which  the  creditor  is  entitled  to  have  his  debt 
discharged  (dis.  op.  Sawyer,  J.). — Magrraw  vs. 
McGlynn,  26  Cal.  421,  433. 


4.  FUIiL  ACCOUNT  MAY  BR  RBaVIRRD 
BY  COURT. — Executor  is  required  to  render 
full  account  of  his  administration,  and  author- 
ity of  probate  court  to  enforce  such  an  order  is 
not  doubted. — ^Biagraw  vs.  McGIynn,  26  Cal.  421, 
429. 


1 1028        (2094) 
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§  1628.  TO  RENDER  ACCOUNTS  AT  EXPIRATION  OF  TERM.  Within  thirty 
days  after  the  expiration  of  the  time  mentioned  in  the  notice  to  creditors  within 
which  claims  must  be  exhibited,  every  executor  or  administrator  must  render  a  full 
account  and  report  of  his  administration.  If  he  fails  to  present  his  account,  the 
court  or  judge  must  compel  the  rendering  of  the  account  by  attachments,  and  any 
person  interested  in  the  estate  may  apply  for  and  obtain  an  attachment;  but  no 
attachment  must  issue  unless  a  citation  has  been  first  issued,  served  and  returned, 
requiring  the  executor  or  administrator  to  appear  and  show  cause  why  an  attach- 
ment should  not  issue.  Every  account  must  eidiibit  all  debts  which  have  been  pre- 
sented and  allowed  during  the  period  embraced  in  the  account. 

History:  Enacted  Mareh  11,  1872,  substantial  re-enactment  of  {228  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  647,  8  77;  amended  March  11. 
1876,  Ck>de  Amdts.  1875-6,  p.   104. 

1, 2.  Applied,  cited,  construed,  referred  to. 
8.  Accounting — ^Necessary   before  payment   or 

distribution. 
4.  Advances   by   administrator  —  At   his   own 

risk. 
6.  Credits  for  shares — Given  not  in  account, 

but  on  distribution. 

6.  Liens — To  be  paid  if  necessaiy  for  preser- 

vation of  estate. 

7.  Money  on  hand — Must  be  shown  in  account. 

8.  Neglect,  action  for — Not  maintainable  after 

account  settled. 

9.  Trust — Not  repudiated  by  mere  failure  to 

account. 
10.  Will  not  construed  on  hearing  of  account. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RB- 
FBRRBD  TOy  etc — 1.  Code  •ectlon. — Estate  of 
Crosby,  55  Cal.  674,  582  (cited);  People  vs. 
Hibernia  Sav.  &  L.  Soc,  72  Cal.  21,  24,  13  Pac. 
Rep.  48  (cited);  Maddock  vs.  Russell,  109  Cal. 
417,  422,  ,42  Pac.  Rep.  189  (applied);  Coneoli- 
dated  Nat.  Bank  vs.  Hayes,  112  CaL  76,  81,  44 
Pac.  Rep.  469  (applied);  Estate  of  Dow,  133 
Cal.  446,  449,  65  Pac.  Rep.  890  (cited);  Estate 
of  McDougald,  143  Cal.  476,  481,  79  Pac.  Rep. 
878,  879,  77  Id.  443  (applied);  EsUte  of  McDou- 
said,  146  Cal.  191,  194,  79  Pac.  Rep.  878  (cited). 

2.  Same— 2.  Probate  Act  §228.~Gray  vs. 
Palmer,  9  Cal.  616,  686  (cited);  Estate  of  Isaacs, 
80  Cal.  106,  110  (applied) ;  Masraw  vs.  McQlynn, 
26  Cal.  421,  429  (construed  with  9  227  of  Probate 
Act). 

As  to  eo-execator%  see  ants  1 1865  and  note 
pars.  4-7. 

As  to  flnal  aeeounty  see  post  II 1647,  1662  and 
notes. 

As  to  powers  of  svperlor  Jvdses  at  Cham* 
bera  to  reeelve  aceoomts,  see  ante  1 166  and 
note. 

3.  ACCOUNTING — Necessary  before  pay- 
ment or  dUtrlbntloB.— Elaborate  provision  Is 
made  to  force  the  executor  or  administrator 
to  account,  and  in  this  accounting  creditors 
and  distributees  are  interested.  In  an  Insol- 
vent estate  It  Is  a  necessary  preliminary  to 
marshaling  of  assets  for  payment  of  creditors, 
and  It  Is  always  necessary  preliminary  to  final 
distribution.— Toland  vs.  Earle,  129  Cal.  148, 
152,  79  Am.  St.  Rep.  100,  61  Pac.  Rep.  914. 

4.  ADVANCES  BY  ADMINISTRATORr— At 
his  own  risk.— Administrator  cannot  advance 
money  to  remove  encumbrances,  unless  his  In- 


testate was  bound  to  pay  the  money.  If  he 
takes  responsibility  of  Improvins:  estate  or 
bettering  title  In  this  way,  it  must  be  at  his 
own  risk.  The  loss  cannot  be  visited'  upon 
heirs  who  gave  no  authority  to  cause  it.  Nor 
can  he  ask  legal  protection  when  he  has  him- 
self, though  with  best  motives,  gone  beyond 
provision  of  law. — ^Estate  of  Knight,  12  Cal. 
200,  208;  Tompkins  vs.  Weeks,  26  CaL  61,  61; 
Brenham  vs.  Story,  89  Cal.  179,  188. 

6.  CREDITS  FOR  SHARKS— Given  not  tn 
acconntf  bat  on  dlstrlbntion. — The  only  items 
which  are  properly  to  be  settled  in  an  execu- 
tor's account  are  items  relating  purely  to  his 
administration  of  estate,  charges  of  administra- 
tion, and.  payment  of  debts  of  decedent;  not 
that  executor  is  not  entitled  to  be  reimbursed 
for  payments  which  he  may  make  under  terms 
of  will,  nor  to  be  credited  with  distributive 
shares  which  he  may  have  turned  over;  but 
that  credits  thereof  are  not  to  be  given  upon 
settlement  of  accounts,  but  are  to  be  retired 
therefrom  and  considered  upon  distribution  of 
estate.— Estate  of  WlUey,  140  Cal.  238,  242,  73 
Pac.  Rep.  998. 

e.  I4IENS — ^To  be  paid  if  neeessary  for  pres- 
ervation of  estate. — Necessarily  power  of  the 
executor  or  administrator  must  extend  to 
preservation  of  property  by  paying  off  Hens 
existing  on  it  when  necessary  for  purpose,  as, 
e.  g.  In  case  of  taxes,  tax -sale,  etc.,  or  as  In  case 
of  cattle  or  horses  Impounded  or  held  for  ex- 
pense of  pasture.  That  this  is  intention  of  law 
appears  very  plainly  from  provisions  of  H  1577, 
1578  ante,  where  provision  is  made  for  pay- 
ment by  administrator  of  liens  or  mortgages 
on  realty  of  estate.— Estate  of  Freud.  181  Cal. 
637,  671,  63  Pac  Rep.  1080. 

7.  MONBY  ON  HAND— Must  be  shown  in  ae» 
eonnt.— The  account  which  an  executor  or  ad- 
ministrator is  required  to  render  must,  among 
other  things,  show  what  is  amount  of  money 
in  his  hands  belonging  to  estate,  and  if  it  be 
matter  of  interest  to  those  beneficially  con- 
cerned, it  is  competent  for  court  to  require  a 
specification  of  kind  of  money  received;  for 
it  la  money  received  by  him  on  behalf  of  estate 
to  which  creditors,  legatees,  and  distributees, 
as  case  may  be.  are  entitled. — ^Magraw  vs.  Mc- 
Olynn,  26  Cal.  421,  430. 

8.  NEGLECT,  ACTION  FOIt— Not  maintain- 
able after  nccovnt  eettled^McManus  died  in- 
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(ao9S)     91  ie20.i«si 


testate  Jan.  15,  1861.  On  8tb  of  August  1864, 
defendant,  Brumag-lm,  was  appointed  adminis- 
trator of  estate  of  deceased  and  on  August  26, 
1866,  returned  and  filed  an  Inventory  and  ap- 
praisement of  estate.  On  May  1,  1867,  Isabella 
McManus  filed  In  probate  court  her  petition 
praying  that  letters  be  Issued  to  her  in  place 
of  said  Brumagim.  At  same  time  Brumafirim> 
resignation  and  account  were  filed,  and  on 
May  6,  1867,  the  court  found,  no  objection  be- 
ing made,  that  administrator  had  accounted 
for  all  estate  that  had  come  into  his  posses- 
sion and  allowed  and  approved  account.  The 
order  settling  said  account  is  conclusive 
against  all  persons  interested,  and  an  action 
brought  by  said  sister  against  said  Brumagim 
after  settlement  of  said  account  for  neglect 
to  bring  an  action  for  recovery  of  land  in  pos- 
session of  adverse  claimants  could  not  be 
maintained. — ^Reynolds  vs.  Brumagim,  64  CaL 
254,  255;  Tobelman  vs.  Hildebrandt,  72  CaL 
S18.  816,  14  Pac  Rep.  20;  Washington  vs. 
Black,  88  CaL  890,  894,  28  Pac.  Rep.  800;  Estate 


of  Marshall,  118  Cal.  379,  381  60  Pac.  Rep.  640; 
Estate  of  Grant,  131  Cal.  426,  429,  63  Pac.  Rep. 
731. 

9.  TRUST— Not  reyadiated  by  mere  failure 
to  account. — An  executor  does  not  and  cannot 
"repudiate  his  trust"  entirely  by  his  mere  fail- 
ure to  account  He  fails  to  perform  specific 
duty  which  still  continues  imposed  upon  him 
until  his  accounts  are  settled. — Estate  of  San- 
derson, 74  Cal.  199,  216,  16  Pac.  Rep.  763. 

10.  WIIX  NOT  CONSTRUED  ON  HEARING 
OF  ACCOUNT.— When  executor  undertakes  to 
construe  provisions  of  will,  or  to  make  pay- 
ments thereunder,  in  anticipation  of  decree  of 
distribution,  he  does  so  at  his  peril,  and  can- 
not, in  an  account,  call  upon  court,  in  ad- 
vance of  distribution,  to  construe  provisions 
of  will,  or  determine  rights  of  legatees  for 
purpose  of  ascertaining  whether  opinion  of 
court  conforms  to  Judgment  of  executor. — Es- 
tate of  Willey,  140  CaL  288,  242,  78  Pac  Rep. 
998. 


§1629.    EXEOUTOB  TO  ACCOUNT  AFTEB  HIS  AUTHOBITT  REVOKED. 

When  the  authority  of  an  executor  or  administrator  ceases,  or  is  revoked  for  any 
reason,  he  may  be  cited  to  account  before  the  court,  at  the  instance  of  the  person 
succeeding  to  the  administration  of  the  same  estate,  in  like,  manner  as  he  might 
have  been  cited  by  any  person  interested  in  the  estate  during  the  time  he  was  ex- 
ecutor or  administrator. 

History:     Enacted   March    11,    1872,   re-enactment   of    §  229   Probate   Act: 
amended  April  16,  1880,  Ck>de  Amdts.  1880  (C.  G.  P.  pt.),  p.  101. 


1.  APPIilBD,  OITKD,  OONSTRVBD,  RB- 
FBRRBD  TO,  etc,  in:  Qraff  vs.  Mesmer,  62  Cal. 
687  (construed);  Estate  of  Sanderson,  74  CaL 
199,  202,  15  Pac.  Rep.  758  (construed);  Estate 
of  RadOTich,  74  Cal.  686,  689,  6  Am.  St.  Rep. 
466,  16  Pac  Rep.  881  (cited). 

As  t«  notlee  to  abacondteff  eacaeotom  or 
adaUBlatratoT%  see  ante  1 1489. 


%,     GUARDIAN — Cited  to  aceonnt  after  letter     ^ 
revoked. — ^Under   this   section   and   1 1789   post, 
the    gruardian,    notwithstanding    revocation    of    ; 
his  letters,  may  be  cited  by  probate  court  to     [ 
render  his  final  account,  settlement  of  which 
by  court  will  conclusively  establish  amount  due 
ward,  even  as  against  sureties  on  official  bond 
of  guardian. — Gralf  vs.  Mesmer,  62  Cal.  637. 


§  1630.  SEVOEma  AUTHOBITY  OF  EXEOUTOB^  WHEN.  If  the  executor 
or  administrator  resides  out  of  the  county,  or  absconds,  or  conceals  himself,  so  that 
the  citation  cannot  be  personally  served,  and  neglects  to  render  an  account  within 
thirty  days  after  the  time  prescribed  in  this  article,  or  if  he  neglects  to  render 
an  account  within  thirty  days  after  being  committed  where  the  attachment  has 
been  executed,  his  letters  must  be  revoked. 

History:     Enacted  March  11,  1872,  re-enaotment  of  {230  Probate  Act. 

§  1631.     TO  PBODUCE  AND  FILE  VOUCHEBS,  WHICH  REMAIN  IN  OOUBT. 

In  rendering  his  account,  the  executor  or  administrator  must  produce  ahd  file 
vouchers  for  all  charges,  debts,  claims,  a  id  expenses  which  he  has  paid,  which  nfust 
remain  in  the  court;  and  he  may  be  examined  on  oath  touching  such  payments,  . 
and  also  touching  any  property  and  effects  of  the  decedent,  and  the  disposition 
thereof.  When  any  voucher  is  required  for  other  purposes,  it  may  be  withdrawn 
on  leaving  a  certified  copy  on  file ;  if  a  voucher  is  lost,  or  for  other  good  reason 
cannot  be  produced  on  the  settlement,  the  payment  may  be  proved  by  the  oath  of 
any  competent  witness. 

History:     Enacted  Mareh   11,   1872,  Te-enaetment  of  9281  Probate  Aet  as 
amended  Maj  20,  1861,  Stats.  1861,  p.  647,  §  78. 
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PRODUCING  AND  FULINO  V0UCH£:RS--0BNBRALLT. 
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I.  In  (j^eneral. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Examination  of  executor  in  absence  of  ex- 

ceptions. 

3.  Fraud  of  administrator — ^Investigated  in  ac- 

tion. 

4.  Items    re jected  —  Allowed    subseqaentljr    on 

vouchers. 

5.  Negligence — ^Absence  of  should  appear  in  ac- 

count. 

6.  Order  for  payment  simplj — Is  not  voucher. 

7.  Beceipt    hj    administrator  —  As    agent,    not 

voucher. 

8.  Traveling  expenses — ^Item  retired  for  future 

account. 

9.  Voucher — ^For  "  balance ''  justifies  credit  for 

whole. 

10.  Same — Must  show  why  amounts  proper. 

II.  Same — Necessary  to  settlement  of  accounts. 

11.  Business  of  Decedent. 

12.  Administrator  cannot  carry  on. 

13.  Administrator — Charged  with  gains,  credited 

with  expenses. 

14.  "Items  of — Excluded  from  account. 

15.  Court,  auditing  accounts  of — Assumes  specu- 

lative use. 

16.  Net  gains  of — ^Beported  as  exhibit. 

17.  One  employed  in — Is  not  employed  by  estate. 

I.     IN  GENERAL^ 

1.  APFLIBD,  CITBD,  CONSTRUBD,  XUfl- 
FBRRKD  TOf  etc,  in:  Estate  of  Rose,  63  CaL 
849  (construed);  Estate  of  Rose,  80  Cal.  166, 
173,  22  Pac.  Rep.  86   (construed). 

As  to  receipt  by  ezecators  or  admlnlatmtors 
of  •atisfactory  voneliers,  see  1 1494  ante. 

Same — ^l¥ant  of,  see  post  9  1632  note  pars.  2,  8. 

As  to  Touciiera  aot  required  of  exeeutor  and 
admiaistrator,  see  post  S  1682  and  note. 

2.  EXAMINATION  OF  EXBCUTOR  IN  AB- 
SKNCES  OF  BXCEPTIONS.— This  section  pro- 
vides that  on  rendering  his  account,  executor 
may  be  examined  on  oath  touching  any  prop- 
erty or  effects  of  decedent  The  power  of  court 
to  examine  him  and  base  terms  of  its  decree 
settling  account  upon  such  examination,  is  not 
limited  by  circumstances  that  no  person  inter- 
ested in  estate  has  .filed  specific  exceptions  to 
which  examination  is  approprlata — ^Estate  of 
Sanderson,  74  Cal.  199,  202,  15  Pac.  Rep.  768; 
Estate  of  Kennedy,  120  Cal.  458,  463,  52  Pac. 
Rep.  820;  Estate  of  More,  121  Cal.  635,  639,  54 
Pac.  Rep.  148;  Estate  of  Franklin,  188  Cal.  684, 
587,  65  Pac.  Rep.  1081. 

8.  FRAUD  OF  ADBflNISTRATORr-Investi- 
gated  lii'actlon^ — If  administrator  falls  to  hon- 
estly account  to  estate  for  profits,  or  to  make 
good  loss  of  his  acts  ultra  vires,  he  is  guilty 
of  fraud,  for  which  he  may  be  proceeded 
against  in  civil  action,  as  in  any  other  case 
of  fraud,  and  then,  and  In  that  proceeding, 
those  accounts  of  business  which  he  con- 
ducted, with  property  of  estate,  without  the 
authority  of  law,  will  become  subject  of  inves- 
tigation, item  by  item;  their  investigation  will 
be  governed  by  same  rules  of  evidence  as  apply 
in  examination  of  other  disputed  accounts. — Es- 
tate of  Rose,  80  Cal.  166,  174,  22  Pac.  Rep.  86. 

4.  ITEIMS  RBJBCTED  —  Allo^red  iinbiie- 
quently  on  voacher».— Where  at  hearlnef  of  an 


account  of  an  administrator  he  was  unable  or 
failed  to  produce  vouchers  required  by  this 
section,  he  may  be  allowed  such  items  upon 
subsequent  account,  upon  producing  requisite 
vouchers.— Walls  vs.  Walker,  37  CaL  424»  425; 
Estate  of  Adams,  181  Cal.  416,  417»  63  Pac. 
Rep.  838. 

6»  NESOLIGBNCX: — Abaenee  of  akonld  appear 
In  aeeonnt* — ^This  section  provides  in  terms  that 
an  executor  or  administrator  may  "be  exam- 
ined." The  power  of  court  to  go  behind  an 
account  and  Its  duty  t6  require  full  and  fair 
account  has  long  been  recognized.  Even  if  it 
should  be  conceded  that  an  account  presented 
by  an  executor  establishes  its  own  correctness 
prima  facie,  account  should  at  least  show  on 
its  face  that  failure  to  collect  debt  due  to  de- 
cedent was  not  result  of  negligence  of  execu- 
tor.—Estate  of  Sanderson,  74  Cal.  199,  202,  16 
Pac.  Rep.  768. 

6.  ORDKR  FOR  PAYBESSNT  SIMPLY— la  not 
▼oncher. — An  order  produced  by  administrator 
of  estate  read  as  follows: 

"$27.87.  Bakersfleld,  Sept  24,  1878. 

"Pay  to  the  order  of  Fred  Hanes  twenty-seven 
dollars  and  eighty-seven  cents  ($27.87)  United 
States  Gold  Coin,  value  receive,  and  charge  to 
account  of  Rose  Estate. 

"(Signed)  BC  PURCELX.. 

"Addressed  to  H.  Hirschfeld,  Admstr.  Rose 
Estate." 

This  is  not  a  voucher.  H.  Hirschfeld  is 
the  administrator  of  the  estate.  This  paper 
may  have  been  very  well  as  statement  from 
M.  Purcell  to  Mr.  Hirschfeld  that  he  should 
pay  amount  to  person  named,  but  it  gives  no 
information  as  to  why  amount  should  be  paid 
out  of  funds  of  or  charged  to  estate;  nor  does 
it  tend  to  prove  that  amount  was  paid;  it  is 
no  voucher  from  payee. — Estate  of  Rose,  63 
Cal.  849,  860. 

7.  RBCESIPT  BT  ADimNISTRATOR — As 
agent,  not  vonelier. — ^A  creditor  contested  an 
item  of  account  on  ground  that  administrator 
had  made  no  such  payment.  Administrator 
produced  as  voucher  receipt  to  himself,  as 
administrator,  for  money  due  to  Mrs.  Lawrence, 
which  receipt  was  subscribed  with  her  name, 
by  himself  as  an  attorney  in  fact  by  virtue  of 
power  of  attorney  made  to  him  by  Mrs.  Law- 
rence. An  administrator  has  no  capacity  to 
"demand,  sue  for,  or  recover'*  sums  of  money 
claimed  by  others  against  assets  which  Is  sub- 
ject of  his  trust  Having  become  administra- 
tor, agency  is  suspended,  if  not  entirely  re- 
nounced.— Estate  of  Watkins,  121  Cal.  827,  828, 
63  Pac.  Rep.  702. 

8.  TRAVBLINO  BXPfiNSES— Item  retired 
for  fntnre  account. — In  an  account  of  an  admin- 
istrator the  court  rejected  an  item  of  sev- 
enty-five dollars,  expenses  of  an  administrator 
to  San  Francisco,  where  it  did  not  very  clearly 
appear  from  record  for  what  this  expense  was 
incurred.  Administrator  is  entitled  necessary 
traveling  expenses  when  on  business  of  estate. 
If  this  expense  is  claimed  to  have  been  of  that 
Q,Iass,  bill  should  not  be  rejected  in  toto,  but 
be  placed  In  list  of  those  claims  retired,  with 
leave  to  bring  it  forward  with  proper  proofs 
in  future  account. — Estate  of  Rose,  80  Cal.  166, 
170.    22    Pac.   Rep.    86. 
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9.  VOUCHBRr— For  «<balaBce^  Jiutillea  credit 
for  wholew — In  settlement  of  account  of  admin- 
istrator, where  he  testified  that  he  had  paid 
to  widow  whole  family  allowance,  and  pro- 
duced voucher  from  her,  which  he  procured 
short  time  before  hearing,  in  which  she  ac- 
knowledges receipt  from  administrators  of 
"11000,  balance  payment  of  $1800  allowed  by 
court  for  widow's  allowance."  The  produc- 
tion of  this  voucher,  purporting^  to  be  for  "bal- 
ance" of  $1800,  was  prima  facie  evidence  that 
no  more  was  unpaid,  and  threw  upon  con- 
testant burden  of  showing  contrary.  In  ab- 
sence of  any  other  evidence  and  with  testimony 
of  administrators  that  whole  had  been  paid, 
court  should  have  given  them  credit  for  full 
amount. — Estate  of  Sarment,  123  Cal.  831,  886, 
55  Pac.  Rep.  1015. 

10.  Mast  slioiT  "Why  amoiuts  proper. — An 
order  for  payment  of  money  addressed  to  an 
administrator,  to  be  considered  voucher,  must 
give  information  as  to  why  amount  should  be 
paid  out  of  funds  of  estate  or  charged  to  it. 
Otherwise  it  does  not  tend  to  prove  that 
amount  was  paid,  nor  is  it  voucher  from  payee. 
— Estate  of  Rose,  68  Cal.  349,  860. 

11.  Necessary  to  settlement  of  ftccouBt. — 
Where,  on  settlement  of  an  account  of  an  ad- 
ministrator, items  aggregating  more  than 
$1500  were  allowed,  for  which  no  vouchers 
were  produced,  and  as  to  which  there  was  no 
testimony  regarding  when,  where,  or  to  whom 
payments  were  made,  this  was  error. — Estate 
of  Van  Tasjsel  (Cal.  Jan.  16,  1886),  6  Pac.  Rep. 

i611. 

I  II.     BUSINESS  OP  DECEDENT. 

j      12.     ADMINISTRATOR  t^ANNOT  CARRY  ON. 

I — The  administrator  of  an  estate  is  nelthetr 
Jrequired  nor  authorised  by  law  to  conduct  busi- 
ness in  which  decedent  had  been  engaged  on 
behalf  of  estate. — Estate  of  Rose,  80  Cal.  166, 
172,  22  Pac.  Rep.  86;  Estate  of  Freud,  131  CaL 
667,  671,  63  Pac.  Rep.  1080;  Estate  of  Straus. 
144  Cal.  553,  569,  77  Pac.  Rep.  1122;  Fletcher 
vs.  American  T.  &  B.  Co.,  Ill  Ga.  300,  78  Am. 
St.  Rep.  164,  36  S.  E.  Rep.  767. 

IS.  ADMINISTRATOR— Charged  witk  galas, 
credited  vrith  expenses. — In  settling  account  of 
an  administrator  conducting  the  business  of 
decedent,  the  court  has  finally  rejected  and 
disallowed  all  that  class  of  items  which  are 
expenses  of  carrying  on  business,  as  distin- 
guished from  "charges  and  expenses  of  admin- 


istration." As  administrator  claims  to  have 
debited  himself,  and  court  debits  him  with 
gross  gains  of  that  business,  under  evidence 
and  principles  here  adopted,  he  should  be 
credited  with  items  of  expenses  of  carrying 
on  business. — Estate  of  Rose,  80  Cal.  166,  178, 
22  Pac.  Rep.  86. 

14.  ITBMS  OF — ^Bxcliided  from  account.— 
If  administrator  elects  to  assume  peril  and  is 
permitted  by  court  and  parties  interested  with- 
out objection  to  carry  on  business  of  decedent, 
items  of  increase  and  items  of  expense  of  such 
business  are  not  matters  which  come  within 
purview  of  itemized  account  of  an  administra- 
tor, as  such,  subject  to  rules  of  audit  and  al- 
lowance described  in  this  and  next  succeeding 
section.— Estate  of  Rose,  80  CaL  166,  178,  22 
Pac.  Rep.  86. 

Iff.  COURT,  AUDITING  ACCOUNTS  OF— 
Aasames  syecolatlve  use. — ^Probate  Jurisdiction 
of  court  is  separate  and  distinct  from  its  Juris- 
diction in  ordinary  civil  actions.  To  extent  thaL 
court,  in  exercise  of  its  probate  Jurisdiction, 
undertakes  to  audit  jiccounts  and  control  con- 
duct of  business  of  decedent  carried  on  by 
administrator,  to  that  extent  it  also,  as 
well  as  administrator,  assumes  to  make  specu- 
lative and  hazardous  use  of  property  of  estates 
of  deceased  persons  not  authorized  by  law. — 
Estate  of  Rose,  80  Cal.  166,  178,  22  Pao.  Rep.  86. 

1«.  NIBT  GAINS  OF— Reported  as  ezlilblt.— 
Administrator  permitted  to  carry  on  business 
of  decedent  is  bound  to  report  to  court,  as 
money  or  property  coming  into  his  hands  as 
administrator,  true  net  gains  or  profits  derived 
from  business  in  money  or  kind,  but  detailed 
account  of  management  or  conduct  of  business 
is  no  part  of  his  accounts  as  administrator. 
If  he  reports  them  to  court  at  all,  it  should 
be  done  in  separate  paper,  perhaps  as  an  ex- 
hibit attached  to  his  official  report  or  account. 
—Estate  of  Rose,  80  Cal.  166,  173,  22  Pac  Rep. 
86. 

17.  ONES  10BIPI.OYBD  IN— Is  not  employed 
by  estate. — ^Where  an  administrator  elects  to 
carry  on  business  for  an  estate,  person  who  if 
employed  by  him  in  such  business  is  employee 
of  such  administrator  and  not  employee  of  such 
estate,  such  employee  must  look  to  administra- 
tor and  not  to  estate,  for  his  pay.  The  amount 
due  such  employee  Is  not  a  "charge,"  "debt,"  or 
"claim"  on  his  behalf  against  said  estate.^ 
Estate  of  Rose,  80  Cal.  166,  176,  22  Pac.  Rep.  86. 


§  1632.  VOUCHERS  FOB  ITEMS  LESS  THAN  TWENTY  DOLLARS,  WHEN 
ACCEPTED.  On  the  settlement  of  his  account  he  may  be  allowed  any  item  of 
expenditure  not  exceeding  twenty  dollars,  for  which  no  voucher  is  produced,  if 
such  item  be  supported  by  his  own  mwjontradicted  oath  positive  to  the  fact  of 
payment,  specifying  when,  where,  and  to  whom  it  was  made ;  but  such  allowances 
in  the  whole  must  not  exceed  five  hundred  dollars  against  any  one  estate,  and  if, 
upon  such  settlement  of  accounts,  it  appear  that  debts  against  the  deceased  have 
been  paid  without  the  affidavit  and  allowance  prescribed  by  statute  or  sections 
one  thousand  four  hundred  and  ninety-four,  one  thousand  four  hundred  and  ninety 
five,  and  one  thousand  four  hundred  and  ninety-six  of  this  code,  and  it  shall  be 
proven  by  competent  evidence  to  the  satisfaction  of  the  court  that  such  debts  were 
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justly  due,  were  paid  in  good  faith,  that  the  amount  paid  was  the  true  amount 
of  such  indebtedness  over  and  above  all  payments  or  set-offs,  and  that  the  estate 
is  solvent,  it  shall  be  the  duty  of  the  said  court  to  allow  the  said  sum  so  paid  in 
the  settlement  of  said  accounts. 

History:     Enacted  March  11,  1872,  sabstantial  re-^naotment  of  {  232  Probata 
Act;   amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p«  lOL 


1.  Applied,  cited,  construed,  referred  to« 

2.  Debt  to  pledgee  "justly  due,"  allowed. 

3.  Items  of  twenty  dollars  without  vouchers. 

4.  Same— Not  allowed  without  evidence. 

5.  Beimbursement—Not  on  administrator's  evi- 

dence. 

1.  APFIilED,  CITBD,  CONSTRUED,  RBS- 
FESRRBD  TO,  etc.,  in:  ESstate  of  Rose,  68  Cal. 
Si9,  860  (cited);  Estate  of  Moore,  72  Cal.  836, 
340,  13  Pac.  Rep.  880  (cited);  Estate  of  Rose. 
80  Cal.  166,  173,  22  Pac.  Rep.  86  (construed  with 
§1631  ante);  Estate  of  Galland,  92  Cal.  293, 
294,  28  Pac.  Rep.  287  (construed);  Horton  vs. 
Jack,  116  Cal.  29,  33,  46  Pac.  Rep.  920  (con- 
strued); Estate  of  Hedrick,  127  Cal.  184,  187, 
69  Pac.  Rep.  690  (construed) ;  Estate  of  Heeney 
(Cal.  App.  May  16,  1906),  86  Pac.  Rep.  842,  844 
(cited). 

2.  DBBT  TO  Pli^OESB  ^JUSTLY  DUB,** 
AIAjOWHSD* — ^A  pledgee  Is  not  obliged  to  pre- 
sent Ms  claim  to  executor  of  pledgeor,  unless 
he  seeks  recourse  against  other  property  of 
estate.  Where  it  amply  appears  beyond  all 
question  that  pledgee's  debt  is  "Justly  due," 
It  ought  to  be  allowed  under  this  section. — 
Estate  of  Qalland,  92  Cal.  293,  294,  28  Pac.  Rep. 
287. 

S.  ITBMS  OF  TWENTY  DOLLARS  'WVm^ 
OUT  VOIJCHBRS. — The  language  of  this  sec- 
tion is  plain  and  unambtguous  and  means  that 
administrator  may  support  his  account  as  to 


an  item  not  exceeding  twenty  dollars,  for 
which  he  has  no  voucher,  "by  his  own  uncon- 
tradicted oath  to  fact  of  payment,  specifyins- 
when,  where,  and  to  whom  it  was  made,'*  to 
extent  in  all  of  five  hundred  dollars.  Beyond 
that  limit,  he  must  support  account  by  vouch- 
ers, and  no  amount  of  corroboration  of  his 
oath  to  expenditures  by  testimony  of  other 
witnesses  will  avail  to  dispense  with  vouch- 
ers; and  as  to  five  hundred  dollars  he  must 
show  when,  where,  and  to  whom  all  disburse- 
ments were  made. — Estate  of  Hedrick.  127  Cal. 
184,  187,  69  Pac.  Rep.  690. 

4.  Not  allowed  without  eTidenee. — Although, 
under  this  secftion,  executrix  might  be  credited 
with  amount  of  debt  of  estate  paid  by  her 
without  affidavit  and  allowance  prescribed  by 
law,  that  credit  could  be  allowed  only  by 
probate  court  and  upon  evidence  prescribed 
by  this  section. — Horton  vs.  Jack,  116  Ca,l,  29, 
83,  46  Pac.  Rep.  920. 

5.  REIMBURSBMBNT— Not  on  adiDlnlstni- 
tor's  evIdeBco. — The  law  does  not  contemplate 
that  claims  of  an  administrator  for  reimburse- 
ment for  moneys  expended  before  his  appoint- 
ment can  be  established  by  his  uncontradicted 
evidence,  especially  where  such  evidence  and 
assignment  presented  as  his  voucher  show  that 
on  face  of  record  legal  claim  or  right  is  in 
another  whose  rights  are  not  foreclosed. — 
Estate  of  Heeney,  2  Cal.  App.  Dec.  (Whiting), 
632,  686,  86  Pac.  Rep.  842. 


§1633.     DAY  OF 


TO  BE  APPOINTED,  AND  MUST  GIVE 


NOTICE  THEBEOF.  HEABINO.  When  any  account  is  rendered  for  settlement, 
the  clerk  of  the  court  must  appoint  a  day  for  the  settlement  thereof,  and  there- 
upon give  notice  thereof  by  causing  notices  to  be  posted  in  at  least  three  public 
places  in  the  county,  setting  forth  the  name  of  the  estate,  the  executor  or  adminis- 
trator, and  the  day  appointed  for  the  settlement  of  the  account.  If,  upon  the 
final  hearing  at  the  time  of  settlement,  the  court,  or  a  judge  thereof,  should  deem 
the  notice  insufficient  from  any  cause,  he  may  Order  such  further  notice  to  be 
given  as  may  seem  to  him  proper. 

History:  Enacted  March  11,  1872,  substantial  re-enaetment  of  §233  Probate 
Act  as  amended  Maj  20,  1861,  Stats.  1861,  p.  647,  §  79;  amended  April  16,  1880, 
Code  Amdts.  1880  (0.  0.  P.  pt.),  p.  101;  March  31,  1891,  Stats,  and  Amdta.  1891, 
p.  428. 


1,2.  Applied,  dted,  construed,  referred  to. 

3.  Notice — By  posting  gives  jurisdiction. 

4.  Same — ^Must  be  given  before  order  for  pay- 

ment. 

5.  Same — ^Necesritj  for  additional,  discretion- 

ary. 

6.  Order  settling  reversed — ^Parties  not  heard. 

1.  APPIiIKD,  CITISD,  CONSTRUBD,  RBS- 
FERRSJD  TO,  eto. — 1.  Co4e  •ectloa. — Estate  of 
Sbarboro,   70   Cal.   147,    149,    11   Pac   Rep.    663 


(applied);  Estate  of  Jessup*  81  uaL  408,  487,  21 
Pac.  Rep.  976,  22  Id.  742,  1028,  6  L.  R.  A.  594 
(construed);  Daly  vs.  Pennie,  86  Cal.  552,  554, 
25  Pac.  Rep.  67  (construed  with  51684  post); 
Estate  of  Ryer,  110  Cal.  556,  561,  42  Pac.  Bep. 
1082  (construed);  Wills  vs.  Pauly.  116  Cal.  575. 
680,  48  Pac.  Rep.  709  (cited);  Estate  of  Smith, 
117  Cal.  506,  508,  49  Pac.  Rep.  456  (construed 
with  5S 1646,  1647  post);  Estate  of  Spanler,  120 
Cal.  698,  701,  68  Pac.  Rep.  367  (construed  with 
S  1684  post):  Estate  of  More,  121  Cal.  635,  639, 
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64  Pac.  Rep.  148  (applied) ;  Estate  of  Sheld,  129 
Cal.  172.  176,  61  Pac.  Rep.  920  (cited). 

a.  Same— a.  Probate  Act  9  288.— Estate  pf 
Isaacs,  30  Cal.  106,  110  (cited). 

Aa  to  debts  to  estate  from  legatees,  see 
monogrraphlc  note  7  Li.  R.  A.  231. 

Aa  to  remedj  of  dlstribatee  as  to  aceoaatla^; 
of  irhicli  he  had  no  notice  and  on  'which  he  did 
not  appear,  see  note  63  L.  R.  A.  96. 

8.     NOTICB— By  postlas  fflTcs  Jurisdiction.— 

The  manner  In  which  notice  of  settlement  of 
account  of  an  executor  or  administrator  is  to 
be  g:iven  Is  prescribed  in  this  section,  and  where 
personal  notice  of  the  application  was  served 
upon  the  executors,  and  clerk  caused  to  be 
posted  for  five  days  In  three  public  places  in 
city  and  county  of  San  Francisco  a  notice  "to 
all  persons  interested  In  the  estate"  to  appear 
and  show  cause  why  said  petition  should  not 
be  irranted,  court  acquired  Jurisdiction  over 
all  parties  Interested  in  estate  to  hear  the  ap- 
plication.— Estate  of  Ryer,  110  Cal.  666,  661,  42 
Pac  Rep.  1082. 

4m  Moat  be  slven  before  order  for  payment. — 
This  and  succeeding:  section  provide  that  notice 
of  day  on  which  settlement  of  any  account  is  to 
be  heard  must  be  srlven  in  manner  prescribed 
In  said  section;  and  it  is  quite  apparent  that  if 
such  notice  be  not  siven  there  can  be  no  valid 


settlement  of  account,  and,  consequently,  no 
valid  order  made  for  payment  of  claim.  The 
code  seems  to  contemplate  an  order  for  pay- 
ment of  debt  only  upon  settlement  of  admin- 
istrator's account,  but,  if  it  be  assumed  that 
such  an  order  could  be  made  before  such  set- 
tlement, still  it  would  clearly  be  of  no  force 
if  made  without  notice. — Estate  of  Spanier,  120 
Cal.  698,  701,  68  Pac.  Rep.  867. 

B.     Necessity  for  additional,  discretionary. — 

When  notice  of  settlement  of  an  account  of 
executor  or  administrator  has  been  g^iven 
under  this  section,  whether  an  additional  no- 
tice shall  be  slven  or  not  is  matter  within 
discretion  of  court  below,  and  in  absence  of 
anythlnsr  to  show  that  such  discretion  has 
been  abused,  appellate  court  will  not*'  interfere; 
— ^Estate  of  Jessup,  81  Cal.  408,  437,  21  Pac. 
Rep.  976,  23  Id.  742,  1028,  6  L.  R.  A.   694. 

8.  ORDBR  SBTTI^ING  RBTBRSBD.  —  Par- 
ties  not  heard. — ^Where  it  appears  by  the 
record  upon  appeal  that  by  reason  of  irregru- 
larlties  occurrln^r  in  proceeding's  in  matters 
of  estate  of  deceased  persons  in  court  below 
parties  have  not  been  heard  and  no  proper 
settlement  of  account  has  been  had,  order 
made  must  be  reversed  and  cause  remanded. — 
Estate  of  Runyon,  68  Cal.  196,  197;  Estate  of 
Rose,  80  Cal.  166,  170,  22  Pac.  Rep.  86. 


§  1634.    WHEN  SETTLEMENT  IS  FINAL,  NOTICE  MUST  SO  STATE.    If  the 

account  mentioned  in  the  preceding  section  be  for  a  final  settlement,  and  a  peti- 
tion for  the  final  distribution  of  the  estate  be  filed  with  said  account,  the  notice  of 
settlement  must  state  those  facts,  which  notice  must  be  given  by  posting  or  pub- 
lication for  at  least  ten  days  prior  to  the  day  of  settlement.  On  the  settlement  of 
said  account,  distribution  and  partition  of  the  estate  to  all  entitled  thereto  may  be 
immediately  had  without  further  notice  or  proceedings. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  372;  March  11,  1876,  Code  Amdts.  1875-6,  p.  104;  March  31,  1891, 
Stats,  and  Amdts.  1891,  p.  428. 


1.  Applied,  cited,  construed,  zeferred  to. 

2.  Distribution — ^No  petition,  prior  to  settlement 

of  account. 

3.  Same — Only  after  accounts  settled. 

4.  Same — Without  further  cotioe. 

5.  Notice  on  settlement  of  account — ^Petition  for 

distribution. 

6.  Settlement    of   aeeount — Statute   strictly   fol- 

lowed. 

7.  Same— Jurisdiction,  only  upon  full  notice. 

8.  Title  involved — ^Provision  to  be  observed. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
PERRED  TOy  etc..  In:  Baker  vs.  O'Riordan,  66 
Cal.  368,  869,  4  Pac.  Rep.  232  (applied);  Daly 
▼s.  Pennie,  86  Cal.  662,  564,  21  Am.  St.  Rep. 
61,  26  Pac.  Rep.  67  (construed  with  fi  1638 
ante);  Smith  vs.  Westerfleld,  88  Cal.  374,  879, 
26  Pac.  Rep.  206  (construed  with  fi  1666  post); 
HIU  vs.  Lawler  (Cal.  July  31,  1896),  46  Pac. 
Rep.  847,  848  (applied);  Estate  of  Marshall, 
118  Cal.  379,  381,  50  Pac.  Rep.  540  (cited); 
Estate  of  Spanier,  120  Cal.  698,  701,  53  Pac. 
Rep.  367  (construed  with  fi  1633  ante);  Estate 
of  Sheid,  122  Cal.  628,  530.  55  Pac.  Rep.  328 
(construed  with  fifi  1658,  1664,  1665  post);  Asher 
vs.  Torba,  126  Cal.  513,  516,  5S  Pac.  Rep.  137 
(applied);   Estate   of  Grant,   131   Cal.   426,   429, 


f 


68  Pac.  Rep.  781  (construed);  Estate  of  Ryder, 
141  Cal.  866,  870,  74  Pac.  Rep.  993  (construed): 
Livermore  vs.  Ratti  (Cal.  May  24,  1906),  81 
Cal.  Dec.  607,  608  (construed);  Robinson  vs. 
Fair,  128  U.  S.  63,  77,  bk.  32  L.  ed.  416,  419.  9 
Sup.  Ct.  Rep.  80  (cited). 

2.     DISTRIBUTION— No     petition,     prior     to 
■ettlement    of    account. — This    section    permits 
executor    or    administrator    to    file    with    his 
final  account  petition  for  distribution;   it  was 
probably   intended   to   enable   administrator   to 
hasten    closlngr    of    estate,    and    to    make    one 
notice   and    one    hearing:   serve   both   purposes. 
But,    whatever    reason    may    be,    there    is    no 
authority    for    filing    petition    for    distribution   [ 
at   any   time  prior   to  settlement   of   final   ac-   ', 
count,   unless  it   is   filed   "with"   it.— Estate   of   ' 
Sheid,  122  Cal.  628,  631.  55  Pac.  Rep.  323. 

8.  Only  after  accounts  settled. — ^This  sec- 
tion provides  that  distribution  of  an  estate 
may  be  made  on  settlement  of  final  account, 
provided  petition  therefor  has  been  filed  with 
said  account,  and  fi  1665  post  provides  that 
at  any  time  subsequent  to  final  settlement  of 
account  distribution  may  be  made.  Whenever 
distribution  is  sought,  under  either  of  thesft 
sections,  court  has  power  to  inquire  into  and 
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determine  who  are  heirs  of  deceased  and  en- 
titled to  receive  estate;  but  terms  of  each 
of  these  sections  show  that  this  power  can 
be  exercised  only  after  final  accounts  of  ad- 
ministrator have  been  settled. — Smith  vs. 
Westerfleld,  88  Cal.  374.  379,  26  Pac.  Rep. 
206. 

4.  Without  further  notice. — This  section  in 
no  degree  enlargres  scope  of  inquiry  that  may 
be  made  by  court  on  distribution,  but  was 
desigrned  simply  to  enable  court  to  make 
distribution,  in  cases  there  speciHed,  to  per- 
sons entitled  under  law  to  distribution,  with- 
out further  notice  than  that*  specified  in  the 
section.— Estate  of  Ryder,  141  Cal.  366,  370,  74 
Pac.  Rep.   993. 

6.  NOTICE  ON  SESTTLBIUBNT  OF  AC- 
COUNT—PetiUon  for  dUtribntlon. — Code  makes 
no  distinction  between  final  account  and  any 
other  account,  as  to  their  appealability,  or  as 
to  conclusiveness  of  orders  settling  them, 
except  that  this  section  provides  that  if  ac- 
count be  for  final  settlement,  accompanied  by 
petition  for  distribution,  notice  must  state 
those  facts,  and  must  be  for  at  least  ten  days. 


—Estate  of  Grant,  131  Cal.  426,  429,  63  Pac. 
Rep.  781. 

0.  SBTTLBBUBNT  OF  ACCOUNT— Statute 
strictly  followed. — The  settlement  of  an  ac- 
count is  proceeding  of  special  nature  in  which 
only  process  required  by  law  is  posting-  of 
general  notice  for  ten  days.  In  all  cases 
where  by  statute  substitute  service  of  notice 
is  authorized  in  place  of  actual  notice,  strict 
compliance  with  statute  is  essential  to  valid 
service. — Livermore  vs.  Ratti  (CaL  May  24, 
1906),   81   Cal.   Dec.   507,   608. 

7.  Jnrladlctlon,    only    apon    full    notice. — ^A 

publication  or  posting  for  less  than  the  re- 
quired time  is  ineffectual  to  give  jurisdiction 
and  renders  the  subsequent  proceedings  under 
such  notice  void. — ^Livermore  vs.  Ratti,  31  Cal. 
Dec.  507,  608. 

8.  TITLB  INVOI^VBl>— Provision  to  be  ob- 
served.— A  proceeding  under  this  section  Is 
special  proceeding  involving  title  to  property, 
both  real  and  personal.  In  which  Jurisdiction 
can  be  acquired  only  by  observance  of  this 
provision. — Estate  of  Sheld,  122  Cal.  628,  631, 
65  Pac.  Rep.  328. 


§1635.    INTEBE8TED  PARTY  MAY  FILE  EXCEPTIONS  TO  ACfOOXTMT.    On 

the  day  appointed,  or  any  subsequent  day  to  which  the  hearing  may  be  postponed 
by  the  court,  any  person  interested  in  the  estate  may  appear  and  file  his  exceptions 
in  writing  to  the  account,  and  contest  the  same. 

History:     Enacted  March  11,  1872,  subBtantial  re-enactment  of  §234  Probate  Act. 

1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Account — Exceptions — Improper    credits. 

4.  Attorney  of   executor  —  Cannot   file  ezoep* 

tions. 

5.  Exceptions,   in  writing — ^Amendable. 

6.  Interest  disallowed — S^  not  stated  in  writ- 

ten objections. 

7.  Interested  persons  alone  can  contest. 

8.  Issues — Made  by  verified  account  and  ex- 

ceptions. 

9.  Same — Not  for  jury. 

10.  Parties  interested. 

11.  Persons  not  interested  excluded. 

12.  Supervision — Not  taken   from  court. 

1.     APPLIED,      CITED,      CONSTRUED,     RB- 

FERRED  TO,  etc. — 1.  Code  aection. — Estate  of 

Rose.    66    Cal.    241,    242.    243,    6    Pac.    Hep.    220 

(cited);  Estate  of  Sanderson,  74  Cal.   199,   204, 

205,   209,    15   Pac.   Rep.   753    (construed);  Wills 

vs.   Pauly,   116   Cal.   575,   680,   48   Pac   Rep.   709 

(cited);   Estate   of  More,   121    Cal.   635,   639,   64 

Pac.  Rep.  148  (applied);  BrlgfiTS  vs.  Breen,  12$ 
\    Cal.  657,   659,   56  Pac.  Rep.   633,   886   (construed 

with    51637    post);    Estate    of   Marre,    127    Cal. 

128,    132,    59    Pac   Rep.    385    (cited);    Estate   of 

Kruger,  143  Cal.  141.  144,  145,  76  Pac.  Rep.. 
,  891  (construed);  Estate  of  McDougald,  146  Cal. 
j  191,  195,  79  Pac  Rep.  878  (cited);  Estate  of 
■    Sylvar,    1    Cal.   App.    86,    87,    81    Pac.   Rep.    663 

(construed). 
a.     Same  —  2.  Probate  Aet  9  284.  —  Tompkins 

vs.  Weeks,  26  Cal.  61,  67  (construed  with  |  226 

Probate   Act);   Garwood   vs.   Garwood,    29   Cal. 

515,  519   (construed);  Estate  of  Isaacs,  30  Cal. 

106.   110    (cited). 


5.  ACCOUNT— Exceptlona — ^Improper    credits. 

—An  exception  may  be  taken  to  an  account 
on  irround  that  credits  appear  therein  to 
which,  as  matter  of  law,  executor  is  not 
entitled;  as.  If  executor  shall  attempt  to  set 
ottf  as  agrainst  money  or  property  of  estate 
which  has  passed  Into  his  hands.  Individual 
expenditures  of  his  own  from  which  estate 
could  receive  no  benefit,  and  for  which  it 
was  in  no  way  responsible. — Estate  of  Sander- 
son, 74  Cal.  199,  204,  16  Pac.  Rep.  763. 

4.  ATTORNEY  OF  EXECUTOR^-Cannot  file 
exceptions. — Attorney  employed  by  executor  or 
administrator  Is  not  by  reason  of  such  em- 
ployment attorney  of  estate,  but  is  simply 
attorney  of  executor  or  administrator  who 
selects  and  employs  him.  He  is  not  a  ''person 
interested  in  the  estate"  within  meanlnsr  of 
those  words  as  used  In  this  section  relative 
to  presentation  of  exceptions  to  accounts  of 
executor  or  administrator,  and  conclusiveness 
of  decrees  and  settlement  of  such  accounts. 
He  cannot,  therefore,  lesrally  tile  exceptions  to 
an  account,  for  only  parties  interested  In 
estate  may  do  so,  and  exceptions  filed  by  him 
are  ineffectual  for  any  purpose. — Estate  of 
Krugrer,  143  Cal.  141,  146,  76  Pac.  Rep.  891. 

6.  EXCEPTIONS,  IN  TinRITING  —  Amend- 
able. — ^Lanpuage  of  this  section  does  not  of 
itself  require  elaborate  procedure  provided 
for  in  SS 1312-1814  ante.  No  time  is  griven 
executor  to  prepare  to  meet  or  to  answer 
exceptions;  although  doubtless  in  proper 
cases  court  may  grant  him  time  to  secure 
further  evidence  In  support  of  his  account  as 
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rendered.  On  day  appointed,  or  on  any  subse- 
quent day  to  which  hearing  may  be  postponed, 
any  party  in  interest  may  -coniesi  the  ac- 
count." True,  his  exceptions  must  be  In  writ- 
ing:, but  this  may  well  be  that  point  of  hia 
objections  shall  be  made  clearly  to  appear  to 
court.  It  is  proper  to  extend  to  contestant 
widest  latitude  in  amending  and  supplement- 
ing his  except^ions.— Estate  of  Sanderson,  T4 
Cal.    199,    209.    15    Pac.    Rep.    753. 

0.  I^TTEREST  DISALLOWBD^If  not  statetl 
In  iTTltten  objectioiui.  —  Administrator  should 
not  be  charged  with  interest,  upon  settlement 
of  Qnal  account,  when  no  such  claim  is  stated 
in  written  ground  of  contest.  Object  of  this 
section  is  that  issue  shall  be  made  In  trial 
court  as  to  items  contested,  or  with  which  it 
is  sought  to  charge  administrator.  It  was 
intended  that  administrator  should  know  items 
contested,  or  matters  in  regard  to  which  he 
is  claimed  to  have  been  delinquent,  so  that 
he  may  come  into  court  with  his  evidence, 
prepared  to  meet  or  explain  any  exceptions 
taken  to  his  account — Estate  of  Sylvar,  1  Cal. 
App.   36,    37,   81   Pac.   Rep.    663. 

7.  INTBRESSTBD  PERSONS  AL.ONE  CAN 
CONTEST.— The  language  of  fi  234  of  Probate 
Act  is  "That  any  person  interested  in  estate 
may  appear  and  file  exceptions  in  writing  to 
account,  and  contest  same,"  not  that  any  per- 
son that  way  inclined  may  do  so.  It  is  duty 
of  court  to  carefully  scrutinize  accounts  of 
executors  and  administrators  and  correct  all 
errors  foun^  in  law  or  fact,  and  it  is  right 
of  all  creditors  and  distributees  of  estate,  if 
so  disposed,  to  contest  same;  but  right  to  do 
so  is  expressly  restricted  to  them.  There  is 
in  this  respect  no  distinction  between  this  and 
like  cases  and  other  suits  or  legal  proceedings. 
—Garwood  vs.  Garwood,  29  Cal.  615,  519;  Gur- 
nee  vs.  Maloney,  88  Cal.  86,  88,  99  Am.  Deo. 
352. 

8.  ISSUES — Made  by  verllled  aceonnt  and 
exceptions. — The  object  of  this  section  Is 
that  an  issue  shall  be  made  in  trial  court 
as    to    Items    contested,    or    with    which    it    Is 


sought  to  charge  administrator.  It  was  in- 
tended that  administrator  should  know  items 
contested,  or  matters  in  regard  to  which  he 
is  claimed  to  have  been  delinquent,  so  that  he 
may  come  into  court  with  his  evidence  pre- 
pared to  meet  or  explain  any  exception  taken 
to  his  account.  The  issues  are  thus  made  by 
verified  account  and  written  exceptions  filed 
to  it.  The  method  is  simple,  and  designed  to 
save  time  of  court  being  taken  up  by  uncon- 
tested matters. — Estate  of  Sylvar,  1  Cal.  App. 
35,    37,    81    Pac.   Rep.    663. 

8.  Not  for  Jury.— It  is  clear  that  exceptions 
to  an  account  do  not  create  "issues  of  fact 
Joined,"  such  as  must  be  submitted  to  Jury  on 
demand  of  party  in  interest.— Estate  of  San- 
derson,   74    Cal.    199.    209,    15    Pac.    Rep.    753. 

10.  PARTIES  INTERESTED.— Upon  settle- 
ment of  an  account  every  creditor,  heir,  lega- 
tee, or  devisee,  is  person  interested,  and  as 
such  has  right  to  enter  an  appearance  and 
become  party.— Estate  of  McDougald,  143  Cal. 
476,  479,  77  Pac.  Rep.  443.  79  Id.  878,  879. 

11.  PERSONS  NOT  INTERESTED  EX- 
CLUDED.—The  rule  is  universal  in  all  legal 
proceedings  that  parties  not  interested  have 
no  concern  in  them  and  cannot  be  allowed  to 
intermeddle.  If,  then,  party  seeking  to  Inter- 
pose and  participate  in  or  originate  Judicial 
controversy,  and  his  right  to  interfere  is  de- 
nied, first  duty  cast  upon  court  is  to  determine 
whether  such  person  has  any  interest  whatever 
in  subject-matter  pending  before  it,  and  if  it 
turns  out  he  has  none,  he  must  be  declared 
an  intruder  and  excluded  from  any  further 
participation. — Garwood  vs.  Garwood,  29  Cai. 
515,   519. 

la.     SUPERVISION— Not  taken  from  eonrt.— 

It  was  not  intended  by  this  section  to  deprive 
court  of  Its  power  to  supervise  in  every  par- 
ticular accounts  of  executors  and  adminis- 
trators, power  conferred  for  protection  of  all 
interested,  including  infants,  and  oftentimes 
adults,  ignorant  of  their  rights. — Estate  of 
Sanderson,  74  Cal.  199,  210,  15  Pac.  Rep.  753. 


§  1636.  ALL  MATTEB8  MAY  BE  CONTESTED  BT  THE  HEIBS.  HEABIN6 
MAY  BE  POSTPONED.  All  matters,  including  allowed  claims  not  passed  upon  on 
the  settlement  of  any  former  account,  or  on  rendering  an  exhibit,  or  on  making  a 
decree  of  sale,  may  be  contested  by  the  heirs,  for  cause  shown. ,  The  hearing  and 
allegations  of  the  respective  parties  may  be  postponed  from  time  to  time,  when  nec- 
essary, and  the  court  may  appoint  one  or  more  referees  to  examine  the  accounts 
and  make  report  thereon,  subject  to  confirmation;  and  may  allow  a  reasonable 
compensation  to  the  referees,  to  be  paid  out  of  the  estate  of  the  decedent. 

History:  Enacted  March  11,  1872,  founded  on  §§235,  236  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  647,  §§80,  81;  amended  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  228,  act  held  uncon- 
stitutional, see  history,  §  5  ante. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  claim  allowed — Contested  on  final  account. 

4.  Same — Same-^Conteetant  has  affirmative. 

5.  Same— Is  qualified   judgment,  not   conelu- 

aive,  nor  a  lien. 

6.  Same — Must  draw  interest. 

7.  Same  —  Same  —  Or  not  passed  upon,  con- 

tested. 


8.  Contest — Evidence  confined  to  exceptions. 

9.  Contracts  by  executor — Not  binding  on  es- 

tate. 

10.  Credits  stipulated — Propriety  not  admitted. 

11.  Findings    on    contested    account  —  Part    of 

judgment-roll. 

12.  Illegal  or  unjust  claims — To  be  rejected. 

13.  Same — In  absence  of  exceptions. 
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14.  Samo — Credits  not  allowedi  because  not  ob- 

jected to. 

15.  Interested  party— Entitled  to  hearing. 

16.  Same — Creditor  is, 

17.  Item — Inadvertently  omitted,  contested. 

18.  Same — Not    in    former    account,    not    con- 

cluded. 

19.  Legal   charges  proved — ^After  account   set- 

tled. 

20.  Neglect  to  settle — Does  not  prevent  contest. 

21.  No  special  issues 'on  settlement  of  account. 

22.  Objection    to    jurisdiction  —  After    contest 

overruled. 

23.  Title — Issues  of  not  in  probate  jurisdiction. 

24.  Same — Moneys  in  trust. 

1.     APPLIBD,     CITBDy     CONSTRUED,     RB- 
FERRSD  TO,  etc.— 1.  Code  •ectlon.— Estate  of 

Hill,  62  Cal.  186,  187  (construed);  Estate  of 
Loshe,  62  Cal.  418,  415  (cited);  Weihe  vs. 
Statham,  67  Cal.  84,  7*  Pac.  Rep.  148  (cited); 
Estate  of  Moore,  72  Cal.  385.  840,  18  Pac.  Rep. 
880  (cited);  Estate  of  Sanderson,  74  Cal.  199. 
208,  15  Pac.  Rep.  758  (cited);  Estate  of  Glenn, 
74  Cal.  567,  568,  16  Pac.  Rep.  896  (construed); 
Wise  vs.  Williams,  88  Cal.  80,  86,  26  Pac.  Rep. 
1064  (cited);  Estate  of  More,  121  Cal.  635.  639, 
64  Pac.  Rep.  148  (applied);  Selna  vs.  Selna, 
125  Cal.  857,  862,  58  Pac.  Rep.  16  (construed); 
Estate  of  Adams,  181  Cal.  415,  416,  68  Pac. 
Rep.  838  (construed);  Hall  vs.  Cayot,  141  Cal. 
13,  16,  74  Pac.  Rep.  299  (cited);  Estate  of 
McDoucrald,  143  Cal.  476,  481,  74  Pac  Rep. 
443,  79  Id.  878,  879  (cited);  Estate  of  Mc- 
Dousrald,  146  Cal.  191,  196,  79  Pac.  Rep.  878 
(cited). 

2.  Same— 2.  Probate  Act  S28B. — Estate  of 
Isaacs,  30  Cal.  106,  110  (cited);  Walls  vs. 
Walker,  87  Cal.   424,  426   (construed). 

A«  to  references  ordered  npon  asreement,  or 
upon  motion*  see  ante  fifi  638,  645  and  notes. 

As  to  saspension  of  poirem  of  ezeentor  for 
irastei  embesslemeaty  or  mismanagement  of 
estate,  see  ante  S  1436  et  seq.  and  notes. 

8.  CIjAIM  AJAjOWIRID — Contested  on  final 
account. — ^Allowed  claim  may  be  contested  on 
settlement  of  final  account  of  an  administrator 
when  such  claim  has  not  been  passed  on  upon 
settlement  of  former  account,  nor  on  render- 
insT  an  exhibit,  nor  on  making:  decree  of  sale. — 
Estate  of  Hill,  62  Cal.  186,  187;  Weihe  vs. 
Statham,  67  Cal.  84,  85,  7  Pac.  Rep.  148;  Selna 
vs.  Selna,  125  Cal.  857,  362,  363,  58  Pac.  Rep. 
16. 

4.  Same — Contestant  has  afllrmatlTe* — There 
are  at  least  two  points  in  administration  of  an 
estate  at  which  an  approved  claim  may  be 
contested,  viz.  when  application  is  made  for 
sale  of  property,  and  when  account  Is  rendered 
for  settlement;  but  in  maklnsr  contest  contest- 
ant has  affirmative  and  must  show  cause.  It 
Is  not  necessary  to  consider  how  far  allowance 
and  approval  of  claim  resemble  or  grive  effect 
of  Judgrment;  it  Is  sufficient  to  say  that  such 
claim  is  to  "rank  amongr  acknowledg:ed  debts 
of  estate,  to  be  paid  in  due  course.'*  If  It  be 
an  acknowledgred  debt  It  is  grood  until  cause 
be  shown.— Estate  of  Loshe,  62  Cal.  418,  416; 
Weihe  vs.  Statham,  67  Cal.  84,  85,  7  Pac.  Rep. 
143;  Estate  of  Swain.  67  Cal.  637,  642,  8  Pac. 
Rep.  497;  Estate  of  More,  121  Cal.  686,  689,  64 
Pac.   Rep.   148. 


B*  Is  qualified  Jndvment,  not  eonelnalve^ 
nor  a  lien. — A  claim  allowed  by  an  adminis- 
trator is  in  certain  respects  in  nature  of  judgr- 
ment, but  only  qualified  Judgrment  It  is  not 
lien  upon  any  real  or  pereonal  estate,  and  is 
not  conclusive  upon  heirs  of  estate. — Selna  tb. 
Selna,   125  Cat  857,  862,  68  Pac.  Rep.   16. 

0.  Moat  draw  lntereat.r~Thi8  section  is  in 
harmony  with  numerous  decisions  which  hold 
that  for  some  purposes  allowance  of  claim  is 
Judgrment.  It  is  true  that  allowance  is  not 
conclusive  upon  heirs;  but  this  amounts  only  ta 
saying:  that  for  some  purposes  it  is  not  Judgr- 
ment.—Estate  of  Glenn,  74  Cal.  567,  668,  le 
Pac.  Rep.  896. 

7.  Samo  —  Or  not  pnaacd  won,  eonteatod«— 

Where  account  is  presented  for  settlement 
after  due  notice,  any  creditor  or  person  in- 
terested may  contest  same,  and  may  object  to 
any  item  of  chargre  or  credit,  or  to  any  claim 
allowed,  or  not  passed  upon  on  settlement  of 
any  previous  account,  and  may  thereupon 
have  his  objection  settled  and  determined  un- 
der this  and  next  section.  —  Estate  of 
McDougrald,  146  Cal.  191,  194^  79  Pao.  Rep. 
878,  879. 

8.  CONTK8T — ^Brldenee  eonfined  to  ezcep- 
tlonstr — If  when  an  account  is  contested,  trial 
and  evidence  must  be  confined  to  particular 
items  excepted  to  and  to  grrounds  of  exceptions 
thereto.  No  Judgrment  settlingr  account  can  be 
based  on  special  verdict  of  Jury  alone,  unless 
all  of  items. of  account  are  excepted  to.  This 
strengrthens  presumption  that  statute  does 
not  require  that  contest  of  account  must  be 
submitted  to  Jury  on  demand  of  party  in 
contest.— Estate  of  Sanderson,  74  CaL  199,  209, 
16  Pac.  Rep.  768. 

••  CONTRACTS  BT  BXBCIJTORr— Not  bind- 
ing on  estate* — Executor  is,  in  ordinary  cases, 
personally  liable  upon  contracts  made  by  him 
in  his  representative  capacity,  after  death  of 
person  whom  he  represents,  and  supported  by 
some  new  consideration. — Estate  of  Pagre,  67 
Cal.  288,  242;  EsUte  of  Moore,  72  CaL  835,  842, 
13  Pac.  Rep.  880;  Maddock  vs.  Russell,  109  Cal. 
417,  424,  42  Pac  Rep.  139;  Moffitt  vs.  Rosen- 
crans,  186  Cal.  416,  418,  69  Pac  Rep.  87.  See 
Thomas  vs.  Moore,  62  Ohio  St  200,  205,  39 
N.  E.  Rep.  803. 

10.  CRBDITS  STIF17I.ATBI>— Pro»rlet7  not 
admitted.— A  stipulation  by  heirs  of  an  estate, 
in  settlement  of  final  account  of  administra- 
tor, who  had  filed  eight  semi-annual  returns 
since  year  1898  as  required  by  this  section, 
"that  all  items  of  credit  contained  in  amended 
final  account  .  .  .  except  an  item  of  $2,090.18, 
are  correct,  same  havlngr  been  grone  into  at 
former  hearlngr  of  first  final  account  herein 
filed,"  was  not  intended  to  be  r«»o«ived  as 
conclusively  showing  expenditures  to  be  Just 
and  proper,  and  as  duly  established  by  the 
vouchers,  but  went  no  further  than  to  admit 
that  returns  showed  certain  total  expenses 
for  griTen  periods.— Estate  of  Hedrick,  127  Cal. 
184,  186,  69  Pac  Rep.  690. 

11.  FINDINGS  ON  CONTBSTBD  ACCOUNT 
— ^Part  of  Jndsment-roll. — ^While,  in  proceeding 
for  settlement  of  contested  account  of  execu- 
tors, it  is  not  Incumbent  upon  court  to  make 
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and  file  express  flndinirs,  still,  when  account  is 
assailed  In  any  particular'  for  matters  not 
appearing  upon  its  face,  court  may  properly 
make  express  findings  upon  such  issues,  and, 
when  it  does  so,  such  flndinirs  become  as  much 
part  of  Judgment-roll  as  judgment  or'der  it- 
self, or  account  and  exceptions  thereto,  which 
constitute  pleadings  of  parties. — Miller  vs. 
Lux.   100   Cal.   609,   618,   85   Pac.  Rep.   846,    639. 

12.  ILLEGAL  OR  UNJUST  CLAIMS— To  be 
rejected. — It  is  duty  of  court  carefully  to 
scrutinize  account,  and  to  reject  all  claims  of 
executor  illegal  in  themselves  or  unjust  in 
fact.  The  court  might  perhaps  overlook  par- 
ticular objections  which  were  not  called  to 
its  attention;  and  exceptions  are  permitted  in 
aid  of  court  when  performing  Its  duty  of 
making  account  correct. — Estate  of  Sanderson, 
74  Cal.  199.  210,  16  Pac  Rep.  753;  Estate  of 
Kennedy,  120  Cal.  458,  468,  52  Pac.  Rep.  820; 
Estate  of  More,  121  Cal.  635,  639,  54  Pac  Rep. 
148;  Estate  of  Turner,  128  Cal.  888,  393,  60 
Pac  Rep.  967;  Estate  of  Franklin,  188  Cal.  584, 
585,  587,  65  Pac  Rep.  1081;  Estate  of  WiUey, 
140  Cal.  238,  248,  78  Pac  Rep.  998. 

18.  In  abscnee  of  ezeeptloiui. — ^An  executor 
or  admihiatrator  derives  his  power  to  act  as 
such  from  will  or  order  of  court;  but  in  his 
conduct  of  affairs  of  estate  he  is  subject 
largely  to  discretion  and  control  of  court. 
The  court  is  bound,  to  protect  estate,  and,  as 
far  as  may  be,  rights  of  all  concerned.  Pub- 
lication ia  had,  that  all  interested  may  have 
an  opportunity,  by  written  exceptions,  to 
call  attention  of  court  to  alleged  errors  or 
defects  in  accounts,  but,  in  absence  of  excep- 
tions, court  may,  and  should,  inquire  into  any 
matter  which  may  seem  to  court  objectionable, 


j  and  pass  judgment  thereon;  and,  in  presence 
of  specific  objections,  court  is  not  limited  to 
these  specific  objections. — Estate  of  Sanderson, 
74  Cal.  199,  308,  15  Pac.  Rep.  753;  Estate  of 
Kennedy,  120  Cal.  458,  468,  52  Pac  Rep.  820; 
Estate  of  Spanier,  120  Cal.  698,  701,  53  Pac 
Rep.  357;  Estate  of  More,  121  Cal.  635,  689, 
54  Pac.  Rep.  148;  Estate  of  Franklin,  138  Cal. 
584,  587,  65  Pac  Rep.  1081;  Estate  of  Willey, 
140  Cal.  238,  243,  73  Pac.  Rep.  998. 

14.  Credits  not  allowed,  becanae  not  ob* 
Jected  to. — ^To  hold  that  executor  should  be 
entitled  to  benefit  of  every  credit  to 
himself  in  his  account  which  is  not  specifically 
objected  to  by  party  in  interest,  would  be 
to  deprive  court  of  its  wholesome  supervision 
over  accounts  of  executors  and  administrators, 
and  encourage  negligence  and  open  way  fdr 
fraud.— Estate  of  Sanderson,  74  Cal.  199,  202, 
15  Pac.   Rep.   758. 

16.  INTERESTED  PARTY— Bntltfed  to 
hearlntf.^ — Parties  Interested  in  estate  are  en- 
titled to  be  heard  upon  propriety  of  expendi- 
tures of  administrator;  otherwise,  adminis- 
trator might  through  judgments,  conclusively 
permitted  in  courts,  allow  whole  estate  to  be 

.  squandered.— Gurnee  vs.  Maloney,  88  Cal.  85, 
88,  99  Am.  Deo.  862. 

le.  Creditor  is.— Creditor  Is  interested  in 
estate  of  deceased  within  meaning  of  this 
section.— Tompkins  vs.  Weeks,   26   Cal.   51,   57. 

17.  ITBM — ^Inadvertently  omitted,  contested. 
—Fact  that  heirs,  legatees,  and  creditors  are 


expressly  permitted  under  this  section  to  con- 
test matters  not  included  and  passed  upon  in 
any  former  account,  necessarily  implies  that 
administrator  is  not  precluded  from  going  be- 
hind former  account  and  bringing  forward 
charges  which,  through  inadvertence  or  over- 
sight, may  have  been  omitted. — ^McKeany  vs. 
l^lack,    117   CaL   587,   589,   49   Pac.   Rep.   710. 

18.  Not  in  former  aeconnt,  not  conclnded. — 

Where  an  item  was  matter  not  passed  upon 
on  settlement  of  any  former  account,  and 
contestant  had  his  day  in  court,  and  was  al- 
lowed to,  and  did,  contest  charge,  it  could  not 
have  contested  item  In  any  former  account 
because  no  former  account  contained  It.  No 
matter  what  was  contained  in  former  ac- 
counts, item  in  dispute  had  been  only  once 
in  any  account,  and,  when  so  in,  contestant 
.filed  his  objection  In  writing,  produced  its 
witnesses  and  was  given  hearing,  and  settle- 
ment of  only  account  of  executor  wets  not 
conclusive  as  to  such  item. — Estate  of  Adams, 
181  Cal.  415.  417,  68  Pac.  Rep.  888;  Guardian- 
ship of  Wells,  140  CaL  849,  868,  73  Pac  Rep. 
1065. 

19.  LEGAL  CHARGES  PROVED— After  ac- 
connt  settled. — Charges  admitted  to  be  legal, 
but  not  allowed  merely  because  not  proved 
in  appointed  mode,  certainly  do  not  stand  on 
less  meritorious  ground  than  charges  which, 
through  inadvertence  and  oversight,  may  have 
been  omitted,  and  if  administrator  may  go  be- 
hind former  account  for  purpose  of  bringing 
forward  charges  of  latter  character,  by  parity, 
he  may  do  likewise  in  respect  to  the  former, 
and  there  is  nothing  in  statute  which  expressly 
precludes  him  from  doing  so.Walls  vs.  Walker, 
87  Cal.  424,  426. 

20.  NEGLECT  TO  SETTLE — ^Does  not  pre- 
vent contest. — To  say  that  as  to  matters  which 
pertain  to  his  final  account  as  trustee,  and 
for  which  he  seeks  judicial  sanction,  contest- 
ant shall  not  be  heard,  because  administrator 
has  chosen  to  neglect  final  settlement  of 
estate,  hardly  comports  with  doctrine  of 
courts  of  equity  in  such  cases. — Estate  of 
Misamore,  90  Cal.  169,  170,  27  Pac.  Rep.  68. 

21.  NO  SPECIAL  ISSUES  IN  SETTLEMENT 
OF  ACCOUNT. — There  may  be  manifest  pro- 
priety In  requiring,  at  request  of  party,  issues 
of  fact,  such  as  ordinarily  arise  in  contest  of 
probate  of  will  (We^  testator  of  unsound 
mind?  Was  he  subjected  to  undue  influence?) 
to  be  tried  by  jury.  But  proceeding  in  probate, 
for  settlement  of  account,  is  sui  generis,  bear- 
ing but  distant  and  Incomplete  analogy  to 
procedure  for  an  accounting  in  equity. — Estate 
of  Sanderson,  74  Cal.  199,  208,  16  Pac.  Rep.  753. 

22.  OBJECTION  TO  JURISDICTION— After 
contest,  overmled. — On  appeal  from  order  de- 
nying motion  for  new  trial  upon  contest  over 
final  account  of  executqr,  latter  objected  that 
order  appointing  him  as  such  executor  was 
void,  because  proper  citations  to  heirs  were 
not  issued  and  served.  He  took  charge  of 
property  of  estate  as  executor,  having  duly 
qualified  under  order.  For  twenty  odd  years 
he  remained  in  possession,  claiming  no  right, 
save  as  executor,  and  now  presents  his  final 
account  as  such,  asking  for  settlement  and 
discharge,   and   In  very   proceeding,   objects  to 
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jurisdiction  of  court.  Order  appointing  him, 
and  under  which  he  qualified,  recites  that 
citations  had  been  duly  issued  and  served, 
and  notice  duly  griven  according  to  law.  If 
notice  were  not  in  fact  given,  it  was  fault  of 
appellant,  and  his  taking  possession  of  estate 
was  wrongful.  He  cannot  make  this  objection. 
— Estate  of  Moore,  96  Cal.  34,  36,  30  Pac.  Rep. 
106. 

23.  title: — ^Issnes  of  not  In  probate  Jarl«- 
dictlon. — Where  upon  hearing  of  annual  ac- 
count, legatee  under  will  objected  thereto  upon 
ground  that  executor  had  moneys  and  personal 
property  of  estate  not  accounted  for, .  and,  in 
answer  thereto,  executor  set  up  that  he  was 
guardian  of  minor,  and  that  said  property  was 
her  property,  and  he  held  it  as  guardian,  and 
had  returned  it  to  court  in  his  inventory  and 
appraisement  of  her  estate,  issues  raised  by 
objections  of  legatee,  and  answer  of  executor. 


involved  question  as  to  where  legal  title  to 
this  personal  property  rested,  and  there  was 
an  issue  over  which  probate  court  had  no 
jurisdiction.— Estate  of  Haas,  97  Cal.  232.  233. 
31  Pac.  Rep.  893;  Buckley  vs.  Superior  Court, 
102  Cal.  6,  8,  41  Am.  St.  Rep.  135,  36  Pac.  Rep. 
360.  See  Wright  vs.  Wright.  11  Colo.  App. 
470,  475,  53   Pac.  Rep.   684. 

24*  Moneys  in  tmst. — In  settlement  of  an 
account  of  an  administratrix,  question  whether 
she  was  holding  as  her  own  a  sum  of  money 
In  controversy,  or  whether  it  was  transferred 
to  her  under  such  circumstances  by  her  father. 
as  executor,  that  she  would  hold  property- 
subject  to  same  trust,  is  question  which  can- 
not be  considered.  If  she  did  so  hold  prop- 
erty in  trust,  that  question  can  be  determined 
only  in  personal  action  against  her  to  enfore 
trust— Estate  of  Vance,  141  Cal.  624,  626,  75 
Pac   Rep.   323. 


§  1637.  SETTLEMENT  OF  ACCOUNTS  TO  BE  CONCLUSIVE,  WHEN  AND 
WHEN  NOT.  The  settlement  of  the  account  and  the  allowance  thereof  by  the 
court,  or  upon  appeal,  is  conclusive  against  all  persons  in  any  way  interested  in 
the  estate,  saving,  however,  to  all  persons  laboring  under  any  legal  disability,  their 
right  to  move  for  cause  to  reopen  and  examine  the  account,  or  to  proceed  by  action 
against  the  executor  or  administrator,  either  individually  or  upon  his  bond,  at  any 
time  before  final  distribution ;  arid  in  any  action  brought  by  any  such  person,  the 
allowance  and  settlement  of  the  account  is  prima  facie  evidence  of  its  correctness. 


History:     Enacted    March    11,    1872,    re-enactment    of    9  237    Probate    Act; 
amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  372. 
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AppKed,  cited,  construed,  referred  to. 

Account — Not  settled  by  order  before  ac- 
count filed. 

Administrator  may  go  behind  former  ac- 
count. 

Same — Not  concerned  with  disposition  of 
moneys  of  estate. 

Allowance — After   due   notice,   conclusive. 

Same — Of  claim,  has  force  of  judgment. 

Same — Same — Rule  applies  to  debts  only. 

Amount  chargeable — Fixed  by  order  set- 
tling account. 

Appeal — Only  those  interested  and  ap- 
pearing, parties  to. 

Attorney — Cannot  appeal  from  order  set- 
tling final  account. 

Same  —  Contracting  with  representative 
admits  jurisdiction. 

Same— May  claim  more  than  allowed  in 
probate  court. 

Decree  settling  account — May  be  attacked 
for  fraud. 

Differences  of  co-executors — Within  juris- 
diction of  probate  court. 

Distributive  shares  —  Charged  with  ad- 
vances to  distributees. 

Same — Same — Exceeding  share,  real  es- 
tate subject  to  payment. 

Errors  in  computation — Not  considered 
on  appeal. 

Execution — Not  issuable  against  admin- 
istrator. 

Executor  in  doubt — Should  test  right  to 
money. 

Family  allowance  paid  —  Sustained  by 
subsequent  order. 


23.  Findings — ^Express,   need  not  be  llied. 

24.  Same— May   be   filed,   when   account   as- 

sailed. 

25.  Interest   in   estate  —  Not   determined   on 

hearing  account. 

26.  Items — Allowed  upon  notice,  are  conclu- 

sive. 

27.  Same — ^Disallowed    in    previous    accounts, 

re-examined. 

28.  Lien  for  pasturage  of  animals — Allowed 

to  administrator. 

29.  Moneys  paid  to  attorneys  to  contest  will 

— Disallowed. 

30.  New  trial — After  hearing  on  account,  not 

provided  for. 

81.  Order  —  Administrator    borrow    and    pay 

money  to  surviving  partner,  void. 

82.  Same — Settling — Conclusive    as    to    items 

passed  on  only. 

83.  Same— Same — Administrator   may    r^air 

oversight. 

34.  Same — Is  judgment,  and  appealable. 

35.  Same — Same — And  unimpeachable. 

36.  Same — Same — Same — Whether     final     or 

any  other  account. 

37.  Same — Same — **  Settling    and    correcting 

an  account." 

38.  Orders    in    probate — Rule    of    conclusive- 

ness, applies  to. 
39,40.  Payment— Made  to  protect  estate,   with- 
out authority — Disallowed. 

41.  Same — Of  claims  not  required  before  set- 

tlement of  account. 

42.  Same — Of  non-existing  claim  by  eoUnsion, 

disallowed. 
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43.  Same — To    aToid    administration  —  Disal- 

lowed. 

44.  Same  —  To     release     mortgage,     without 

presentation — Disallowed. 

45.  Same— To  surviving  partner  to  cover  loss. 

— ^Disallowed. 

46.  Petition — Account  and  objections — Plead- 

ings in  contest. 

47.  Property   left— Determined   on   final   set- 

tlement. 

48.  Propriety  of  i>ayment8  to  beneficiaries — 

Not  determined  on  hearing  account. 

49.  Befnsal  to  settle  statement — Not  review- 
!  able  on  general  appeal. 

50.  Settlement — ^Between    administratix    and 

partner,  bars  action. 

51.  Settlement  of  accounts — ^Is  a  judgment. 

1.  APPLIBD,     CITBD,     CONSTRUED,     RB- 
FRRRED  TO,  etc.— 1.  Code  sectloB.— Orady  vs. 

Porter,  63  Cal.  680,  686  (cited);  Reynolds  vs. 
Bnimaffim.  64  Cal.  264,  267  (applied);  Tobel- 
man  vs.  Hildebrandt,  72  Cal.  818.  316,  14  Pac. 
Rep.  20  (construed);  Estate  of  Sanderson,  74 
Cal.  199,  208,  15  Pac.  Rep.  768  (cited);  Estate 
of  Rose,  80  Cal.  166,  170,  22  Pac.  -  Rep.  86 
(construed);  Washington  vs.  Black,  83  Cal.  290, 
294,  28  Pac.  Rep.  800  (cited);  Estate  of  Couts, 
87  Cal.  480,  482,  26  Pac.  Rep.  686  (applied); 
Estate  of  Couts,  87  Cal.  480,  483,  25  Pac.  Rep. 

'  685  (cited);  Estate  of  Marshall,  118  Cal.  879, 
381.  60  Pac  Rep.  640  (cited);  Estate  of  Fer- 
nandez, 119  Cal.  679,  682,  61  Pac.  Rep.  861 
(cited):  Brigrgs  vs.  Breen,  123  Cal.  667,  659, 
56  Pac  Rep.  638,  886  (construed  with  fi  1636 
ante);  Estate  of  Kennedy,  129  Cal.  384,  887, 
62  Pac.  Rep.  64  (construed);  Estate  of  Grant, 
131  Cal.  426.  429,  63  Pac  Rep.  781  (construed); 
EAtate  of  McDougald,  146  Cal.  191,  196,  79  Pac. 

.  Rep.   878    (cite4). 

2.  Same  —  2.  Probate  Act  {287.  —  Hope  vs. 
Jones.  24  Cal.  90,  94  (construed);  Estate  of 
Isaacs,  30  Cal. '106,  111  (cited);  Racoulllat  vs. 
Requena,  86  Cal.  661,  664,  666  (construed  with 
§1697  post);  Walls  vs.  Walker,  37  Cal.  424, 
426,  99  Am.   Dec.   290    (construed). 

A*  to  coBCIiMlveneMi  of  scttleineBt  of  «e» 
covnty  see  post  S  1638  and  note. 

S.  ACCOUNT— Not  Mettled  by  order  before 
account  filed. — ^An  order  of  probate  court, 
which  undertook  to  direct  dismissal  of  an 
action  brougrht  by  administrator  upon  claim 
allegred  to  be  due  estate,  and  to  find  there- 
upon that  there  was  no  property  in  hands  of 
administrator  both  to  state  and  settle  his 
account  to  that  extent,  determined  his  risrhts 
in  that  resrard  and  settled,  or  attempted  to 
settle,  his  account  as  effectually  as  if  order 
had  been  made  after  he  had  filed  an  account. 
Such  order  was  erroneous. — Estate  of  Bullock, 
75  Cal.  419,  421,  17  Pac.  Rep.  540.  See  State 
ex  rel.  Kelly  vs.  Second  Judicial  District  Court, 
25  Mont.   33.   38,   63   Pac.   Rep.   717. 

4.  ADMINISTRATOR  MAY  GO  BEHIND 
FORMER  ACCOUNT.— Fact  that  heirs,  lega- 
lees,  and  creditors  are  expressly  permitted  to 
contest  matters  not  included  and  passed  upon 
in  any  former  account  necessarily  Implies  that 
administrator  is  not  precluded  from  srolnsr  be- 
hind former  account  and  bringringr  forward 
chargres  which,  through  Inadvertence  or  over- 
sight,    may     have     been     omitted.— Walls     vs. 


Walker,  87  Cal.  424,  426,  99  Am.  Dec  290; 
Estate  of  Adams,  131  Cal.  416,  417,  63  Pac. 
Rep.  838. 

B.  Not  concerned  with  dLipositlon  of  moneys 
of  eetate. — After  settling^  account  of  an  admin- 
istrator, court  made  order  dlrectinsT  pro  rata 
payment  on  claims  allowed,  and  certain  pay- 
ment upon  account  of  family  allowance,  from 
which  administrator  appealed.  Disposition 
which  court  might  make  of  moneys  in  his 
hands  belonging  to  estate  Is  immaterial  to 
administrator.  All  that  he  is  concerned 
in  upon  settlement  of  account  is  to  be  cred- 
ited with  various  payments  he  had  made, 
and  to  have  accounts  settled  according  to  cor- 
rect amount  in  his  hands.  Whatever  dis- 
position court  makes  of  this  amount  is  no 
concern  of  his,  and  if  the  parties  interested 
therein  make  no  objection  to  order,  they 
should  be  content. — Estate  of  Sarment,  123  Cal. 
331,  334,  55  Pac.  Rep.   1015. 

il.  ALIj01¥ANCE — ^After  due  notice,  conclu- 
sive.— On  appeal  from  order  settling  final  ac- 
count, exception  was  taken  to  an  item  of 
expenditure  by  executors  In  construction  of 
tomb  over  remains  of  decedent;  that  item  hav- 
ing been  allowed  and  approved  in  settlement 
of  first  and  second  final  accounts,  as  found  by 
court  after  due  and  sufficient  notice  of  filing 
of  said  account,  and  of  time  and  place  of 
hearing  thereon,  and  appearing  that  neither 
of  said  orders  were  appealed  from,  set  aside, 
or  modified,  order  of  allowance  of  such  item 
was  conclusive. — Estate  of  Marshall,  118  Cal. 
379,  381,  50  Pac  Rep.  540;  Estate  of  Grant, 
181  Cal.  426,  429,  63  Pac.  Rep.  731. 

7.  Of  claim  haa  force  of  Jadvment. — By  our 

probate  law,  claims  against  an  estate  which 
have  been  allowed  by  administrator  and  pro- 
bate Judge  have  force  and  effect  of  Judg- 
ments. At  common  law  an  administrator  who 
paid  a  claim  without  suit,  did  so  at  his  peril. 
The  evident  desigrn  of  our  law  was,  by  pro- 
tecting administrator  in  payment  of  such 
claims  as  were  duly  presented  and  allowed, 
to  prevent  property  of  estates  from  being 
squandered  In  useless  and  expensive  litiga- 
tion.—Estate  of  Deck  vs.  Gherke,  6  Cal.  666, 
669;  Estate  of  Hidden,  23  Cal.  362,  363;  Magraw 
vs.  McGljrnn,  26  Cal.  420.  430;  Gurnee  vs. 
Maloney,  38  Cal.  85,  88,  99  Am.  Dec.  352. 
See  monographic  note  66  Am.  Dec.  122,  123. 

8.  Same — ^Rnle   applies    to    debts    only.— The 

rule  that  claims  allowed  by  administrator  and 
probate  Judge  have  force  and  effect  of  Judg- 
ments, applies  only  to  such  claims  as  were 
debts  against  deceased,  and  not  to  expenses 
incurred  or  disbursements  made  by  adminis- 
trator in  his  management  of  estate,  which 
latter  claims  are  conclusive  only  after  having 
been  allowed  by  probate  court  upon  settle- 
ment of  account,  after  notice  to  parties  In- 
terested.—Estate  of  Deck  vs.  Gherke,  6  Cal. 
666,  669;  Gurnee  vs.  Maloney»  38  Cal.  85,  88. 
99   Am.   Dec.   352. 

9.  AMOUNT  CHARGEABL.B— Fixed  by  order 
settling  aecoont. — Order  or  decree  of  probate 
court  settling  account  of  executor  being  ap- 
pealable is  to  be  treated  as  final  and  conclusive 
of  amount  of  which  executor  was  then  chargc- 
able.— Estate    of    Stott.    52    Cal.    403,    406;    Rey- 
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nolds  V8.  Brumagrim.  54  Cal.  .254,  258;  Tobelman 
vs.  Hlldebrandt,  72  Cal.  313,  316,  14  Pac.  Rep. 
20;  Estate  of  Couts,  87  Cal.  480,  488,  25  Pac. 
Rep.  685;  Estate  of  Marshkll,  118  Cal.  879,  381, 
50  Pac.  Rep.  540;  Estate  of  Fernandez,  119  Cal. 
679,  582.  51  Pac.  Rep.  851;  Estate  of  Qrant,  181 
Cal.  426,  429,  63  Pac.  Rep.  731. 

10.  APPEAL — Only  those  Interoited  and  ap- 
peflirlnsy  parties  to. — ^Upon  settlement  of  ac- 
count of  an  executor  or  administrator  only 
those  persons  Interested  in  estate  who  appear 
in  superior  court  and  make  some  objection  or 
exception  to  account,  or  in  some  way  make 
themselves  parties  to  record  to  that  proceed- 
ing are  necessary  parties  to  appeal  from  any 
order  made  therein,  and  other  persons  equally 
interested  and  equally  affected  by  order,  but 
who  do  not  see  fit  to  make  any  contest  or 
objection  to  account,  or  to  any  matters  stated 
therein,  need  not  be  served  with  notice  of 
appeal.— Estate  of  McDougald,  143  CaL  476, 
482,  77  Pac.  Rep.  448,  79  Id.   878,  879. 

11.  ATTORNEY— Cannot  appeal  from  order 
•ettUns  final  aceonnt.— Attorney  of  executor 
cannot  appeal  from  decree  settling  Anal  ac- 
count of  executor.— Br iggrs  vs.  Breen,  123  Cal. 
657,  660.  66  Pac.  Rep,  683,  886;  Estate  of 
Kruger,  148  CaL  141.  146.  146.  76  Pac.  Rep. 
891. 

la.  Contracting  with  representative  adnlta 
Jarisdietlon. — The  probate  court  having  Juris- 
diction, it  must  of  necessity  have  power  to  do 
full  and  complete  Justice  between  parties,  and 
where  an  attorney  contracts  with  representa- 
tive of  estate,  knowing  that  in  law  value  of 
his  services,  so  far  as  they  are  to  be  burden 
upon  estate,  is  to  be  fixed  by  court  in  probate, 
he  cannot  be  heard  to  say,  if  dereliction  ifl 
charged  against  him,  that  question  Is  not  one 
cognizable  before  that  tribunal  to  which  alone 
he  must  look  for  compensation.— Estate  of 
Kruger,  123  Cal.  391.  894,  55  Pac.  Rep.   1056. 

18.  May  claim  more  than  allowed  In  probate 
court.— The  attorneys  of  an  executor  are  not 
personally  "interested  in  the  estate"  within 
meaning  of  this  section,  and  are  not  in  virtue 
of  same  estopped  to  claim  more  than  was 
allowed '  to  executor  for  their  compensation, 
on  settlement  of  his  final  account;  law  being 
that  estate  is  not  liable  to  attorney,  it  must 
be  also  that  attorney  is  not  interested  in 
estate.— Briggs  vs.  Breen.  128  Cal.  657,  659, 
56  Pac.  Rep.  633,  886. 

14.  DECREE  SETTLING  ACCOUNT— May 
be  attacked  for  frand.— The  decree  of  probate 
court,  settling  account  of  an  administrator, 
may  be  attacked  for  fraud  or  mistake,  like 
other  Judgments.— Tobelman  vs.  Hlldebrandt, 
72  Cal.  813,  315,  14  Pac.  Rep.  20;  Lataillade 
vs.  Orena,  91  Cal.  666,  577,  25  Am.  St.  Rep. 
223,  27  Pac.  Rep.  924. 

15.  DIFFERENCES  OF  CO-EXECUTORS— 
Wltbln  Jnrlsdlction  of  probate  conrt.— One  of 
two  executors  filed,  as  he  had  right  to  do, 
separate  account  in  which  existence  of  co- 
executor  was  entirely  ignored.  The  co-execu- 
tor  did  not  appeal,  and  consequently  took  no 
part  in  proceedings,  and  it  is  possible  he  is 
not  Included  among  persons  described  In  this 
section    against   whom   settlement   and   allow- 


ance  of  account   is   declar^^d   to  be   conclusive. 
The  whole  bubject  belongs   to  jurisdiction   of  " 
probate  court,  and  is  not  subject  of  civil  suit 
by  one  of  executors  against  the  other. — ^Hope 
vs.  Jones,  24  Cal.  90,  94. 

Id.  DISTRIBUTIVE  SHARES— Charged  with 
advances  to  dlatrlbntees. — Distributive  shares 
of  minors  should  be  charged  with  money  ad- 
vanced for  their  support  by  executor  or  ad- 
ministrator, and  same  rule  holds  good  in 
respect  of  payments  to  adult  distributees  and 
legatees.  The  accountant  is  entitled  to  credit 
against  these  to  full  extent  of  payments  made 
to  them,  whether  ordered  by  court  or  not. — Es- 
tate of  Moore,  96  Cal.  622,  629,  81  Pac.  Rep.  584. 

17.  Same — ^Exceeding  sharcy  real  estate  snb- 
Jeet  to  payment. — ^Where  administrator  had  ad- 
vanced money  to  widow,  he  was  entitled  to 
decree  that  amounts  so  advanced  should  be 
charged  againsl  widow's  entire  distributive 
share  of  estate,  whether  same  consisted  of 
money  or  real  estate,  or  both;  if  her  share 
of  money  of  said  estate  distributed  was  not 
sufficient  to  pay  such  advances,  court  should 
have  made  distribution  of  her  share  of  real 
estate  subject  to  payment  of  amount  found 
to  be  due  from  her  to  administrator  by  de- 
cree.—Estate  of  Moore,  96  Cal.  522,  530,  31 
Pac.  Rep.  684. 

18.  ERRORS  IN  COMPUTATION— Not  eon- 
■Idered  on  appeaL — Errors  In  computation  of 
interest,  charged  against  executor  upon  bal- 
ance which  has  been  in  his  hands,  need  not 
be  considered  upon  appeal  from  order  settling 
account,  since,  when  account  again  comes  be- 
fore court  for  settlement,  any  such  error  can 
be  corrected. — Estate  of  Pease,  31  Cal.  Dec. 
406,  408,  85  Pac.  Rep.  149. 

10.  EXECUTION — Not  Usoable  against  ad- 
ministrator.—Although  there  may  be  supple- 
mental settlement  of  accounts,  when  decree 
of  distribution  is  made,  particular  purpose 
and  office  of  that  decree  is  to  determine  heir- 
ship of  claimants,  and  to  declare  succession, 
and  heirs  may  not,  as  creditors  may,  upon  final 
'settlement,  issue  execution  against  adminis- 
trator for  money  or  other  property  In  his 
hands.— Estate  of  Kennedy,  129  Cal.  384,  887. 
62  Pac.  Rep.  64. 

20.  EXECUTOR  IN  DOUBT— Shonld  test 
right  to  money. — ^Where  there  is  in  hands  of 
executor  money,  which  executor  claims  does 
not  belong  to  estate,  he  should  himself  take 
steps  to  test  right,  if  serious  questions  exist; 
and,  if  he  is  improperly  charged,  his  remedy 
Is  to  appeal  from  decree  settling  his  final 
account.— Estate  of  Burdick,  112  Cal.  387,  391, 
44  Pac.  Rep.  734. 

21.  PABOIiY  ALLOWANCE  PAID— Snstalned 
by  subsequent  order.— In  matter  of  paying 
family  allowance  administrator  is  not  required 
to  wait  for  order  of  court,  but  may  make  nec- 
essary expenditures  as  exigencies  occur,  and 
court  will  allow  such  sums  as  may  be  reason- 
able in  settlement.— Estate  of  Lux,  100  Cal.  606, 
608,  36  Pac.  Rep.  346. 

22.  An  order  for  family  allowance  to  widow 
of  deceased,  In  which  court  ordered  and  de- 
creed an  allowance  In  aggregate  sum  of 
139,000    to    be    paid    within    twenty    days    by 
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executors,  was  determination  that  widow  was 
entitled  to  such  family  allowance,  and  execu- 
tors havinsT  paid  sum  were  entitled  to  credit 
in  settlement  of  their  accounts  for  amount 
thus  fixed  by  court  as  reasonable  and  proper 
sum  to  be  paid  to  surviving  widow  for  that 
purpose,  although  at  time  this  money  was  paid 
there  was  no  order  authorizing  executors  to 
make  such  payments.— Estate  of  Lux,  100  Cal. 
606,  608,  3S  Pac.  Hep.  345;  Estate  of  Lux,  114 
Cal.  89.  90,  45  Pac.  Rep.  1028;  Crew  vs.  Pratt, 
119  Cal.  131,  138,  61  Pac.  Rep.  44. 

2S.  FINDINGS — ^Express,  need  not  be  filed. — 
Miller  vs.  Lux.  100  Cal.  609,  613,  35  Pac.  Rep. 
345.  639;  Estate  of  Levinson,  108  Cal.  450,  454, 
41  Pac.  Rep.  483,  42  Id.  479:  Lyons  vs.  Marcher, 
119  Cal.  382,  383,  51  Pac.  Rep.  659;  Estate  of 
Walker.  125  Cal.  242.  249.  73  Am.  St  Rep.  40, 
57  Pac  Rep.  991. 

24.  Mmr  be  filed,  wbea  account  assailed. — 
While  in  proceeding  for  settlement  of  account 
of  an  executor,  or  administrator,  it  is  not  in- 
cumbent upon  court  to  make  and  file  express 
findings,  still,  when  account  Is  assailed  in  any 
particular  for  matters  not  appearing  on  its 
face,  court  may  properly  make  express  find- 
ings upon  such  issues,  as  was  done  in  Estate 
of  Moore.  96  Cal.  522.  31  Pac.  Rep.  684.  and 
when  It  does  so.  such  findings  become  as  much 
a  part  of  Judgment- roll  as  judgment  or  order 
itself,  or  account  and  exceptions  thereto,  which 
constitute  pleadings  of  parties.— Miller  vs.  Lux, 
100  Cal,  609.  613,  86  Pac.  Rep.  845, '639;  Estate 
of  Adams.  131  Cal.  416,  420.  63  Pac.  Rep.  838. 
See  Estate  of  Levinson.  108  Cal.  460,  454,  41  Pac. 
Rep.  483,  42  Id.  479;  Lyons  vs.  Marcher,  119  Cal. 
382,  888.  61  Pac.  Rep.  669;  Estate  of  Walker. 
125  Cal.  242,  249,  78  Am.  St.  Rep.  40,  57  Pac 
Rep.  991;  Estate  of  Adams.  128  Cal.  380,  888,  67 
Pac.  Rep.  669,  60  Id.  966. 

25.  INTEREST  IN  B9TATB— Not  determined 
OB  hearing  acconnts.^Whether  person  claiming 
to  have  an  Interest  in  an  estate  is  entitled  to 
any  standing  is  matter  which  should  be  deter- 
mined on  hearing  for  distribution,  rather  than 
upon  settlement  of  an  account,  and  particularly 
Is  this  true  where  items  contained  in  account 
are  obviously  improper,  and  it  is  duty  of  court 
for  that  reason,  of  its  own  motion,  to  reject 
them.— Estate  of  Willey,  140  CaL  238.  243.  78 
Pac.  Rep.  998. 

26.  ITEMS — Allowed  vpon  notice  are  eondn- 
dve.— Items  in  final  account,  allowed  In  pre- 
vious accounts,  settled  after  due  and  sufficient 
notice,  are  conclusive  and  cannot  be  re-exam- 
ined upon  settlement  of  final  account.— Walls 
vs.  Walker,  87  Cal.  424,  482,  99  Am.  Dec.  290; 
Estate  of  Marshall,  118  Cal.  879,  381,  50  Pac. 
Rep.  640.  See  also  68  Am.  Deo.  84;  86  Am.  Dec. 
146. 

27.  Disallowed  In  previous  accounts  re-ex- 
amlncd.  —  This  section  prescribes  effect  of 
settlement  of  an  administrator's  account 
as  against  "all  persons  In  any  way  Inter- 
ested in  the  estate,"  viz.  heirs,  legatees,  and 
creditors.  There  is  nothing  in  this  provision 
of  statute  which  precludes  administrator  from 
bringing  forward  in  succeeding  annual  ac- 
count or  m  his  final  account  such  charges  In 
his  favor  as  may  have  been  refused  allowance 
at  some  former  accounting,  merely  because  ad- 


ministrator failed  from  any  cause  to  produce 
technical  proof  required  by  statute. — ^Walls  vs. 
Walker,  37  Cal.  424,  426,  99  Am.  Dec.  290. 

as.  LIEN  FOR  PASTURAGE  OF  ANIMALS— 
Allowed  to  administrator. — ^An  administrator 
may  in  good  faith  release  animals  belonging 
to  estate  of  deceased  from  lien  for  pasturage. 
—Estate  of  Armstrong,  125  Cal.  603,  605,  58 
Pac.  Rep.  188;  Estate  of  Freud,  131  Cal.  667,  671, 
63  Pac.  Rep.  1080. 

90.  MONEYS  PAID  TO  ATTORNEYS  TO 
CONTEST  WILL— Disallowed.— An  item  of 
flOOO  paid  by  one  who  was  appointed  admin-  i 
iatrator  to  attorneys  to  contest  probate  of  ^ 
document  ottered  for  probate  as  will  of  de- 
ceased was  properly  disallowed.  It  was  not 
charge  against  estate;  it  was  affair  of  heirs, 
as  such,  to  contest,  if  they  wished,  probate 
of  document — not  of  administrator.  The  latter 
is  an  ofllcer  to  administer  estate  for  benefit 
of  those  interested,  leaving  interested  parties 
to  settle  their  6wn  differences. — Estate  of  Par- 
sons, 66  Cal.  240,  3  Pac.  Rep.  817;  Henry  vs. 
Superior  Court,  93  Cal.  660,  673,  29  Pac.  Rep. 
230;  Estate  of  McKinney,  112  Cal.  447,  463,  44 
Pac.  Rep.  743;  Estate  of  Sanborn,  98  Cal.  103, 
104,  82  Pao.  Rep.  866;  Estate  of  Olmstead.  120 
Cal.  447,  463,   62  Pac.  Rep.  804. 

See  note  98  Am.  St.  Rep.  896. 

80.  NEW  TRIAIi — After  hearing  on  account, 
not  provided  for. — The  proceeding  of  motion 
for  new  trial  does  not  apply  to  probate  order 
settling  account  of  an  executor  or  administra- 
tor.— Estate  of  Herteman.  73  Cal.  645,  15  Pac. 
Rep.  121;  Estate  of  Sanderson,  74  Cal.  199.  209. 
16  Pac  Rep.  768;  Estate  of  Franklin,  133  Cal. 
684,  686,  66  Paa  Rep.  1081. 

81.  ORDER — ^Administrator  borrow  and  pay 
money  to  surviving  partner,  void. — On  very  im- 
perfect and  unsatisfactory  showing,  without 
notice  to  any  of  parties  interested  in  estate, 
upon  request  of  surviving  partner  and  con- 
sent of  administrator  upon  same  day  petition 
was  presented,  court  authorized  and  directed 
administrator  to  pay  to  such  surviving  partner 
$5000  out  of  assets  of  estate;  and  to  enable  him 
to  carry  out  this  order,  authorized  administra- 
tor to  borrow  money  on  interest  at  3  per 
cent  per  month.  Court  had  no  jurisdiction  to 
make  order  and  administrator  had  no  authority 
to  execute  it— Tompkins  vs.  Weeks,  26  Cal.  51,  60. 

See  Wilson  vs.  Meyer,  28  Utah  629,  536,  65 
Pac.  Rep.  488. 

82.  Settling — Conclusive  as  to  Items  passed 
on  only. — Settlement  of  an  annual  account  is 
not  conclusive,  even  as  against  heirs,  legatees, 
and  creditors,  except  as  to  such  matters  as 
were  actually  Included  in  such  former  acco.unt 
and  directly  passed  upon  by  court.— Walls  vs. 
Walker,  37  Cal.  424,  426;  Estate  of  Marshall,  118 
Cal.  879,  881,  60  Pac.  Rep.  540;  Estate  of 
Adams,  131  Cal.  416,  417,  63  Pac.  Rep.  838. 

See  63  Am.  Dec.  84;  86  Am.  Dec.  145. 

88.  Same — Administrator  may  repair  over- 
sight.— The  fact  that  heirs,  legatees,  and  cred- 
itors are  thus  expressly  permitted  to  contest 
matters  not  Included  and  passed  upon  In  any 
former  account  necessarily  Implies  that  ad- 
ministrator Is  not  precluded  on  going  behind 
former  account  and  bringing  forward  charges 
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which  from  ina4vertence  or  oversight  may 
have  been  omitted.— Walls  vs.  Walker,  37  Cal. 
424,   426. 

34.  Is  JndffmeBt  and  appealable. — Contention 
that  order  settling  account  of  administrator  is 
not  "judgment"  cannot  be  sustained.  Every 
direction  of  court  or  judge  made  In  writing 
and  not  included  In  Judgment  Is  denominated 
an  order.  An  order,  as  distinguished  from  final 
judgment.  Is  Judgment  or  conclusion  of  court 
upon  any  motion  or  proceeding.  This  Is  an 
appealable  order  under  subdivision  3  8  963  ante. 
It  Is  not  an  order  which  discharges  administra- 
tor from  hlf  trust,  but  it  is  one  which  may  be 
reopened  or  vacated  or  set  aside,  and  upon 
appeal  from  an  order  settling  administrator's 
account,  all  proceedings  leading  up  to  it,  in- 
cluding evidence  upon  which  It  is  based,  are 
open  to  review.— Estate  of  Rose,  80  Cal.  166, 
170,  22  Pac.  Rep.  86;  Estate  of  Gouts,  87  Cal. 

'    4S0.  482,  26  Pac.  Rep.  686. 

35.  Same — ^And  unimpeachable. — An  order  of 
probate  court  allowing  or  disallowing  final  ac- 
count is  final  settlement  and  adjudication  of 
matter  of  which  it  assumes  to  dispose,  and  It 
cannot  thereafter  be  collaterally  attacked  or 
Impeached  in  same  or  any  other  court  by  par- 
ties thereto  or  those  In  privity  with  them. — 
Tobelman  vs.  Hlldebrandt.  72  Cal.  818,  816,  14 
Pac.  Rep.  20. 

86.  Same — Same — ^Whetber  final  or  any  otber 
account. — ^It  is  clear  that  when  proper  notice 
has  been  given  It  is  conclusive  as  to  all  items 
'  contained  In  it,  except  as  against  persons 
laboring  under  disability.  In  this  respect  there 
Is  no  difference  between  final  account — that  is, 
one  made  with  view  to  immediate  distribution 
of  estate — and  any  other  account. — Estate  of 
Grant,  131  Cal.  426,  429,  68  Pac  Rep.  781. 

37.  Same — ''Settltnir  and  eorrectins  an  ae- 
count.*' — It  is  claimed  that  order,  entitled  In 
transcript  "order  settling  and  correcting  an 
account,"  is  not  appealable,  because  not  an 
order  settling  account.  But,  while  informal, 
order  that  account  "be  and  same  Is  hereby  al- 
lowed and  approved,  except  as  to  matters  fol- 
lowing, etc.,"  is  an  order  settling  account. — 
Estate  of  Sanderson,  74  Cal.  199,  216,  16  Pac 
Rep.  753. 

88.  ORDERS  IN  PROBATB— Rule  of  conclu- 
siveness, applies  to. — ^A  Judgment  or  order  of 
court  having  jurisdiction  is  conclusive  of  all 
matters  involved  which  might  have  been  dis- 
puted at  hearing,  although  no  objection  was 
in  fact  made.  This  rule  applies  to  settling  of 
accounts,  the  same  as  to  any  other  proceeding. 
—Estate  of  Grant,  131  Cal.  426,  63  Pac.  Rep. 
731;  Estate  of  Bell,  142  Cal.  97,  102,  76  Pac 
I  Rep.  679;  Estate  of  McDougald.  146  Cal.  191,  79 
Pac.  Rep.  878,  879. 

30.  PAY  MBNT— Made  to  protect  eatate, 
^vithout  authority — Diaallowed. — ^Administrator, 
'.  with  view  of  protecting  estate,  and  on  suspi- 
cion that  property  was  worth  more  than 
amount  due  on  first  mortgage,  in  good  faith, 
but  acting  upon  his  own  judgment,  without  any 
application  to  or  direction  from  probate  court, 
bid  off  property  at  $5000.  The  money  was 
paid  upon  his  own  responsibility,  without  any 
authority  from  probate  court,  and  sum  and  the 
items  of  interest  on  money  borrowed  to  enable 


him  to  make  payments  being  objected  to  by 
contestant,  cannot  be  allowed. — Tompkins  vs. 
Weeks,  26  Cal.  61,  60;  Estate  of  Miner,  46  Cal. 
564,  569;  Estate  of  Moore,  72  Cal.  335,  842,  18 
Pac.  Rep.  880;  Estate  of  Rose,  80  Cal.  166,  173, 
22  Pac.  Rep.  86. 

40.  Under  provision  of  -this  code  no  pay- 
ment made  by  person  without  authority  can  be 
validated  when  same  payment,  if  made  by  duly 
qualified  administrator,  would  not  be  sanc- 
tioned or  allowed  in  his  account. — Estate  of 
Heeney,  2  Cal.  App.  Dec  (Whiting),  682,  635, 
86  Pac.  Rep.  842. 

41.  Of  claims  not  roQulrcd  before  settlenkent 
of  account. — ^There  1^  nothing  in  statutes  which 
requires  payment  of  claims  against  executor 
for  services  rendered  or  materials  furnished  to 
estate  during  administration  before  they  can 
be  allowed  in  settlement  of  his  account. — 
Estate  of  Couts,  87  Cal.  480,  482,  26  Pac.  Rep. 
685;  Pennie  vs.  Roach,  94  Cal.  615,  622,  29  Pac 
Rep.  956,  80  Id.  106;  Estate  of  Dudley,  123  Cal. 
256,  257,  66  Pac.  Rep.  897. 

42.  Of  non-exlatlns  dalm  by  collusion,  dla- 
allowed^ — ^Where  claim  was  for  demand  not 
then  due  and  payable  to  claimants,  and  Ita 
allowance  by  administrator  as  claim  of  that 
character  was  result  of  collusive  understand- 
ing and  arrangement  between  administrator 
and  his  co-sureties,  upon  bond  Of  Intestate,  to 
relieve  himself  and  them  from  their  obliga- 
tions on  bond,  at  sacrifice  of  estate,  the  item 
in  account  was  erroneously  allowed. — Estate 
of  Hill,  67  Cal.  288,  241,  7  Pac  Rep.  664. 

43.  To  UTold  mdnttnlatratlOB  —  Disallowed*— 

An  item  of  $260  paid  on  debt  secured  by 
mortgage  on  property  of  estate  was  properly 
disallowed  in  the  account  of  administrator  be- 
fore letters.  He  testified  that  object  for  which 
this  and  other  payments  were  made  was  to 
dispense  with  necessity  for  probate  proceed- 
ings which  all  of  heirs  were  seeking  to  avoid. 
Acts  done  with  deliberate  intent  to  avoid  com- 
pliance with  powers  of  law  cannot  receive 
sanction  of  law  whose  mandate  actor  sought 
through  such  acts  to  evade  The  most  formal 
agreement  cannot  dispense  with  usual  pro- 
ceedings fixed  by  law  for  settling  estate  of 
deceased  person. — Estate  of  Heeney,  2  Cal.  App. 
Dec.  (Whiting),  682,  634,  86  Pac  Rep.  842. 

44.  To  release  mortsase^  wltbout  presenta- 
tion— ^Disallowed. — A  payment  to  release  mort- 
gage cannot  be  allowed  without  presentation 
of  claim  to  court  for  approval.  It  is  possible 
that  after  an  action  to  foreclose  mortgage  has 
been  commenced  administrator  might  be  au- 
thorized to  compromise  or  fully  pay  demand 
without  such  presentation  or  allowance,  but 
this  single  exception  to  general  rule  that  no 
action  against  an  estate  will  lie  unless  a  claim 
has  been  presented,  cannot  be  construed  as  con- 
ferring upon  an  administrator  sweeping  gen- 
eral authority  to  pay  all  debts  by  mortgage 
without  either  presentation  or  suit. — Estate  of 
Heeney,  2  Cal.  App.  Dec.  (Whiting),  682,  684,  86 
Pac  Rep.  842. 


4S.  To  surrlTlns  partner  to  cover  h 
Disallowed.— An  item  of  $415  charged  by  an 
administrator  as  money  paid  to  partner  of  de- 
ceased to  cover  loss  in  running  hotel  was  dls- 
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allowed  by  court.  Whether  such  charge  could 
be  allowed  under  any  circumstances  It  Is  not 
necessary  to  decide,  because  there  was  no  suffi- 
cient evidence  of  item.— Estate  of  Herteman, 
78  Cal.  645,  647,  16  Pac.  Rep.  121. 

44L  PBTITION— Account  and  objections  — 
Pleadln«;s  in  contest.— In  proceeding:  for  set- 
tlement of  an  account,  petition  and  account 
and  the  written  objections  filed  to  it  are  plead- 
ings, which  clerk  of  court  is  required  to  at- 
tach to  copy  of  Juderment,  and  this  constitutes 
Judgrment-roll.— Estate  of  Isaacs,  30  Cal.  106; 
Estate  of  Page,  57  Cal.  238.  239;  Miller  vs.  Lux. 
100  Cal.  609,  613,  35  Pac.  Rep.  345,  639. 

4T.  PROPERTY  LEFT— Determined  on  final 
•ettlontent. — It  is  function  of  court,  in  making 
decree  of  final  settlement,  to  determine  what 
property  and  establish  what  money  belonging 
to  estate  is  left  in  hands  of  administrator  for 
full  administration.- Estate  of  Kennedy,  129 
Cal.  384,  386,  62  Pac.  Rep.  64. 

48.  PROPRIBTir  OP  PAYMBlfTS  TO  BENE- 
FICIARIES—Not    determined    on    hearing    ae« 

connt.— Executors,  in  anticipation  of  distribu- 
tion to  them  as  devisees  In  trust,  have  made 
certain  payments  to  those  claiming  as  bene- 
flcaries  of  trust.  Propriety  of  these  payments 
ought  not  to  be  determined  on  settlement  of 
their  account  as  executors,  where  it  may  hap- 
pen that  estate  will  never  be  distributed  to 
them,  and,  in  that  case,  allowance  to  them  of 
such  payment  In  settlement  of  their  account 
as  executors  would  be  wrong  to  rightful  dis- 
tributes (cone  op.  Beatty,  C.  J.).— Estate  of 
Wllley,  140  Cal.  288,  248,  73  Pac.  Rep.  998. 

48^  REFUSAL  TO  SETTLE  STATEMENT— 
Not  reviewable  on  general  appeal. — If  it  was 

clear  duty  of  court  to  settle  statement  of  case 
upon  notice  of  intention  to  move  for  new  trial 


after  an  order  settling  account  of  administra- 
tor, and  to  act  upon  motion,  mandamus  to  com- 
pel such  action  would  have  been  proper 
remedy;  but  where  court  refused  to  settle 
statement,  this  non-action — this  nothing — can- 
not be  reviewed  on  general  appeal  of  case. — 
Estate  of  Herteman.  78  Cal.  545,  547,  16  Pac. 
Rep.  121;  Estate  of  Franklin,  133  Cal.  684,  585.  [ 
65  Pac.  Rep.  1081.  [ 

60.  SETTLEMENT— Between  administratrix  ^ 
and  partner,  bars  action. — Where  settlement  ', 
had  been  made  in  probate  court  between  ad-  > 
minlstratrlx  and  surviving  partner,  and  there-  ' 
after  final  account  of  administratrix  was  i 
allowed  by  court  and  administration  closed,  to 

a  complaint  of  plaintiffs,  as  heirs  of  deceased, 
that  defendant,  as  administratrix,  be  required  to 
make  full  discovery  and  settlement  of  business 
of  copartnership  and  demanding  judgment  for 
moneys  due  estate,  a  demurrer  was  properly 
sustained.  The  facts  alleged  in  complaint  are 
insufficient  to  avoid  bar,  arising  upon  settle- 
ment (between  administratrix  and  defendant 
as  surviving  partner)  appearing  to  have  been 
had  in  probate  court. — ^Klngsley  vs.  Miller,  45 
Cal.  96,  96. 

See  note  48  Am.  Dec.  746. 

61.  SETTLEMENT  OF  ACCOUNTS— Is  a 
Jndgment« — Settlement  of  accounts  of  an  execu- 
tor or  administrator,  though  sometimes  spoken 
of  as  an  order,  is  in  effect  judgment. — Miller 
vs.  Lux,  100  Cal.  609.  613,  35  Pac.  Rep.  345.  639; 
Estate  of  Levinson,  108  Cal.  450,  454.  41  Pac. 
Rep.  488,  42  Id.  479;  Lyons  vs.  Marcher.  119 
Cal.  382,  883,  51  Pac.  Rep.  559;  Estate  of 
Walker.   125  Cal.   242,   249.  73  Am.   St.  Rep.   40. 

57  Pac.  Rep.  991;  In  re  Clarke,  125  Cal.  388.  394, 

58  Pac.  Rep.  22;  Estate  of  Adams.  181  Cal.  415. 
420,  63  Pac  Rep.  888. 


§  1638.  PROOF  OF  NOTICE  OF  SETTLEMENT  OF  ACCOUNTS.  The  account 
must  not  be  allowed  by  the  court  until  it  is  first  proved  that  notice  has  been  given 
as  required  by  this  chapter,  and  the  decree  must  show  that  such  proof  was  made  to 
the  satisfaction  of  the  court,  and  is  conclusive  evidence  of  the  fact. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  238  Probate  Act. 


1.  APPIilKD,  CITE3D,  COlfSTRITBD,  RE^. 
FERRED  TO,  etc.— 1.  Code  •ectlon.— McClellan 
vs.  Downey.  63  Cal.  620.  622  (construed) ;  Estate 
of  Moore.  72  CaL  336.  340.  13  Pac.  Rep.  880 
(cited);  Estate  of  Sanderson.  74  Cal.  199,  208. 
16  Pac.  Rep.  763  (cited);  Estate  of  Couts.  87 
Cal.  480.  483.  26  Pac.  Rep.  685  (cited);  Wills 
vs.  Pauly.  116  Cal.  575,  680.  48  Pac.  Rep.  709 
(cited). 

X,  Same— S.  Probate  Act  |9S&— Estate  of 
Isaacs.  80  Cal.  106.  Ill  (cited). 


S.  NOTICE  OF  SETTIiBniElVT— Recital  of 
In  decree,  conclusive  evidence  thereof. — ^Under 
this  section  duty  is  cast  upon  probate  court  to 
ascertain  if  proper  notice  has  been  given  be- 
fore allowing  account,  and  It  Is  directed  that 
decree  shall  show  that  proof  thereof  was  made 
to  satisfaction  of  court,  and.  when  so  made 
and  so  shown,  recital  thereof  In  decree  is 
made  conclusive  evidence  of  facts,  subject,  of 
course,  to  review  on  appeal  from  decree  In 
proper  manner.— McClellan  vs.  Downey,  63  Cal.  | 
520,  623. 


§1639.  EXECUTORS  OB  ADMINISTRATORS,  IN  CASE  OF  DEATH  OF, 
PERSONAL  REPRESENTATIVE  TO  PRESENT  ACCOUNT.  If  any  executor  or 
administrator  dies,  his  accounts  may  be  presented  by  his  personal  representatives 
to,  and  settled  by,  the  court  in  which  the  estate  of  which  he  was  executor  or  ad- 
ministrator is  being  administered,  and,  upon  petition  of  the  successor  of  such 
deceased  executor  or  administrator,  such  court  may  compel  the  personal  repre- 
sentatives of  such  deceased  executor  or  administrator  to  render  an  account  of  the 
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administration  of  their  testator  or  intestate,  and  must  settle  such  account  as  in 
other  cases. 

History:  Enacted  Mareh  24,  1874,  Code  Amdts.  1873-4,  p.  378;  amended  hj 
Ck)de  Commission,  Act  March  8,  1901,  Stats,  and  Amdta  1901,  p.  228,  act  held 
uiiconstitutional,  see  history,  §5  ante;  repealed  March  18,  1905,  Stats,  and 
Amdts.  1905,  p.  242;  present  section  enacted  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  216. 

8.  A  oourt  of  equity  has  Jurisdiction  of  ac- 
counts asalnst  administrator  of  an  administra- 
tor to  settle  account  of  his  intestate  with  es- 
tate of  which  he  was  administrator.—Bush  vs. 
Lindsey,  44  Cal.  121,  126;  Estate  of  All^ie.  65 
Cal.  228.  230,  8  Pac.  Rep.  849;  Slater  vs.  Mc- 
Avoy,  128  Cal.  437.  489,  66  Pac.  Rep.  49;  Moul- 
ton  vs.  Smith.  16  R.  I.  126.  129.  27  Am.  St.  Rep. 
780.  12  AtL  Rep.  891. 

See  note  61  Am.  Dec.  634;  78  Am.  Dec  659.  8 
Am.  St.  Rep.  684. 

4.  Probate  eonrt  eanaot  «et«— Probate  court 
has  no  Jurisdiction  to  receive  or  act  upon  an 
account  presented  by  an  executor  of  an  execu- 
tor agrainst  estate  of  testator  of  deceased  ex- 
ecutor, or  in  any  way  act  upon  an  account 
represented  by  petitioner  as  executor  of  an 
executor.—Wetzler  vs.  Fitch.  62  Cal.  638.  643. 

B.  JURISDICTION— Not  la  probate  ov^r  all 
■tattem  of  estates. — ^While  probate  court  pos- 
sesses general  probate  Jurisdiction,  yet  in  view 
of  lanffuase  of  section  of  constitution  confer- 
rin^r  probate  Jurisdiction,  it  cannot  be  held  that 
probate  oourt  has  Jurisdiction  of  all  matters 
relating  to  estates  of  deceased  persons.  The 
aid  of  statute  is  requisite  In  order  to  afford 
probate  courts  necessary  means — to  prescribe 
mode — for  exercise  of  their  Jurisdiction. — Bush 
vs.  Lindsey.  44  CaL  121,  X25;  Haverstick  vs. 
Trudel.  61  Cal.  431.  484;  Smith  vs.  Westerfield, 
88  Cal.  874,  378.  26  Pac.  Rep.  206;  Sffoulton  vs. 
Smith,  16  R.  1.  126.  27  Am.  St.  Rep.  780,  12  Atl. 
Rep.  891. 

6.  NO  PROVISION  TO  CITB  ADBONISTRA- 
TOR  OF  ADMINISTRATOR. — There  is  no  pro- 
vision of  Probate  Act  which  authorises  probate 
court  to  cite  administrator  of  an  administrator 
to  settle  account  of  his  intestate  with  estate 
of  which  he  was  administrator. — Bush  vs. 
Lindsey,  44  Cal.  121,  124;  Wetzler  vs.  Fitch. 
62  Cal.  688,  643;  Chaquette  vs.  Ortet,  60  Cal. 
596,  601;  Estate  of  Curtlss,  66  Cal.  672,  678,  674. 
4  Pac.  Rep.  678;  Weihe  vs.  Statham,  67  Cal.  84. 
86,  7  Pac  Rep.  143;  Slater  vs.  McAvoy,  123  Cal. 
437,  439,  66  Pac.  Rep.  49.  See  Deck  vs.  Qerke, 
12  Cal.  433,  73  Am.  Dec.  669;  Estate  of  Herren. 
40  Oregr.  90,  96,  66  Pac.  Rep.  688;  Moulton  vs. 
Smith,  16  R.  I.  126,  127,  27  Am.  St.  Rep.  780.  12 
Atl.  Rep.  891. 


1.  Applied,  cited,  construed,  referred  to. 
2,3.  Account   of   deceased  executor— Settled  by 
court  of  equity, 

4.  Same — Probate  court  cannot  act. 

5.  Jurisdiction — Not  in  probate  over  all  mat- 

ters of  estates. 

6.  No  provision  to  eite  administrator  of  ad- 

ministrator. 

1.  APPLIED,  CITB2D,  CONSTRUED,  RB- 
FKRRED  TO,  etc.,  in:  Daw  vs.  Niles,  104  CaL 
106,  111,  87  Pac.  Rep.  876  (cited). 

EDITORIAL  NOTE—Slnce  the  deeUlona, 
cited  in  following  note,  upon  the  settlement 
of  account  of  deceased  executor  or  administra- 
tor, this  section,  as  it  now  stands,  was  enacted 
(see  history),  and  such  decisions  are  thereby 
rendered  inoperative  in  the  future. 

As  to  aceonnt  of  deceasedi  admliilstrator  or. 
amnrdlan,  see  monographic  note  8  Am.  St.  Rep. 
684. 

As  to  executor  of  execator,  see  ante  S  1868. 

As  to  method  of  compelUns  aceoimttiis  of  de- 
ceased admlniatrator,  see  monogrraphic  note  8 
Am.  St.  Rep.  684. 

a.     ACCOUNT  OF  DECEASED  EXECUTOR^ 
Settled  by  court  of  equity. — ^L.  M.  Curtlss  died 
testate  and  by  his  will  his  widow  was  nom- 
inated and  appointed   and   qualified  as   execu- 
trix, and  entered  upon  discharge  of  duties  of 
her  trust.    Thereafter  widow  resigned  her  trust 
as  executrix  without  having  filed  any  account, 
report  or  exhibit  of  estate  of  her  husband  or 
its  management  by  her.     The  acts  of  said  ex- 
ecutrix could  be  inquired  into  only  In  proceed- 
ing where  court  would  have  jurisdiction  of  her 
and  her  legal  representative,  and  she,  having 
been  permitted   to  resign  her  trust  as  execu- 
trix and  to  die  without  ever  having  rendered 
to  probate  court  any  account,  report  or  exhibit 
of  estate  or  of  its  management  by  her,  court 
of  equity  alone  had  power  to  adjust  accounts 
of  estate  to  which  she  was  executrix. — Estate 
of  Curtlss,    66   Cal.    672,    674,   4   Pac.   Rep.   678; 
Weihe   vs.    Staham,  67  Cal.    84,   86,    7   Pac.   Rep. 
143.     See  Deck  vs.  Oerke,  12  Cal.  433,  73  Am. 
Dec.  669;  Estate  of  Herren,  40  Oreg.  90,  96,  66 
Pac.  Rep.  688;  Moulton  vs.  Smith,  16  R.  I.  126, 
127,  27  Am.  St.  Rep.  730,  12  Atl.  Rep.  891, 


§  1640.  MONEYS  TO  BE  INVESTED  BY  ORDER  OF  COURT.  Pending  the 
settlement  of  any  estate,  on  the  petition  of  any  party  interested  therein,  and  upon 
good  cause  shown  therefor,  the  court  may  order  any  moneys  in  the  hands  of  the 
executors  or  administrators  to  be  invested  for  the  benefit  of  the  estate  in  securities 
of  the  United  States  or  of  this  state.  Such  order  can  only  be  made  after  publica* 
tion  of  notice  of  the  petition  in  some  newspaper  to  be  designated  by  the  court,  or 
a  judge  thereof. 

History:     Enacted  March  24,  1874,  Code  Amdts.  187S-4,  p.  373;    amended 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  101. 

APPLiIE3D»       CITBD,       CONSTRUED,       RBFESRRESD  TO,  etc,  In:  Estate  of  Smith,  117  Cal. 
605,  507,  49  Pac.  Rep.  466  (applied). 


Ttt.  Xl^eiuX,  art.  III.] 


PAYMBMT  OF   DSBTS— ORDBR   OF 


(2111)        9 1018 


i 

i 


ARTICLE   m. 

THE  PAYMENT  OF  DEBTS  OF  THE  ESTATE. 

§1649. 


S  1643.    Order  in  which  debts  to  be  paid. 

S  1644.    Where  property  insufficient  to  paj  mort- 
gage. §  1650. 

§  1645.    Estate  insufficient,  a  dividend  to  be  paid. 

§  1646.    Funeral  expenses  and  expenses  of  last      §  1651. 
sickness. 

9  1647.     Order  for  payment  of  debts  and  discharge      §  1652. 
of  the  executor  or  administrator.  {  1653. 

§  1648.    Provision  for  disputed  and  contingent 


After  decree  for  payment  of  debts,  ex- 
ecutor personally  Uable  to  creditors. 

Claims  not  included  in  order  for  payment 
of  debts,  how  disposed  of. 

Order  for  payment  of  legacies  and  exten- 
sion of  time. 

Final  account,  when  to  be  made. 

Neglect  to  render  final  account,  how 
treated. 


§  1643.  ORDER  IN  WHICH  DEBTS  TO  BE  PAID.  The  debts  of  the  estate 
subject  to  the  provisions  of  section  twelve  hundred  and  five  must  be  paid  in  the 
following  order: 

1.  Funeral  expenses; 

2.  The  expenses  --*^he  last  sickness ; 

3.  Debts  having  preference  by  the  laws  of  the  United  States; 

4«  Judgments  rendered  against  the  decedent  in  his  lifetimei  and  mortgages,  in 
the  order  of  their  date. 
5.  All  other  demands  against  the  estate. 

History:  Enacted  March  11^  1872,  re-enactment  of  9  289  Probate  Act; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  229,  act  held  unconstitutional,  see  history,  9  5  ante. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Alimony — Order    for— Judgment    and    pre- 

ferred claim. 

4.  Amount   for  funeral  and  monument — Gov- 

erned by  custom. 

5.  Burial — Not  among  statutory  duties  of  ex- 

ecutors. 

6.  Same^Bight  of  in  surviving  spouse  or  next 

of  kin. 

7.  Death  of  decedent — Destroys  Men  of  attach- 

ment. 

8.  Dividend — Out  of  general  assets  upon  full 

amount. 

9.  Expenses  of  last  sickness  of  wife — Payable 

by  husband. 

10.  Puneral  expenses  of  wife — ^Payable  by  hus- 

band. 

11.  Judgments  —  Preference    given    to,    as    to 

mortgages. 

12.  Iden  enforced — ^Death  between  attachment 

and  judgment. 

13.  Monument  at  gprave — ^At  expense  of  state. 

14.  Same — ^Authorized  by  court  and  law-writers. 

15.  Same— Cost  of,  part  of  funeral  expenses. 

16.  Same — To  wife,  allowance  for,  if  husband 

poor. 

17.  Mortgage   debt — No    preference    where    no 

proceeds  to  rest  on. 

18.  Order  of  payments  prescribed — Cannot  be 

changed. 

19.  Phrase  "last  sickness"  liberally  interpre- 

ted. 

20.  Words  "claim"  and  "demand"  are  syn- 

onymous. 

1.  APPIilBID,  CITBD,  CONSTBVBD,  RB- 
FBRRBD  TOy  etc. — ^1.  Code  scetlon. — Estate  of 
ICcCausland,  62  Cal.  668,  677  (construed);  Thel- 


ler  vs.  Such,  67  CaL  447,  469  (cited);  McLean 
vs.  Crow,  88  Cal.  644,  648.  26  Pac.  Rep.  696 
(construed);  Estate  of  Smith,  117  Cal.  506,  607, 
49  Pac.  Rep.  466  (applied);  Estate  of  Spanler, 
120  Cal.  698,  701,  68  Pac.  Rep.  867  (cited); 
Estate  of  Smith,  122  CaL  462.  463,  65  Pac.  Rep. 
249  (construed);  Morton  vs.  Adams,  124  Cal. 
229,  280,  73  Am.  St  Rep.  40,  66  Pac.  Rep.  1038 
(construed);  Enos  vs.  Snyder,  181  Cal.  68,  71, 
82  Am.  St.  Rep.  330,  63  Pac.  Rep.  170  (con- 
strued); Estate  of  Wiley,  138  Cal.  301.  804,  71 
Pac.  Rep.  441  (cited);  Estate  of  Traver,  146 
Cal.  608,  509,  78  Pac.  Rep.  1058  (construed  with 
11562  ante);  Estate  of  McDousald,  146  Cal. 
191,  201,  79  Pac.  Rep.  878  (construed  with 
» 1644,  1646  post). 

S.  Same— a.  Probate  Act  8  S89.— Tompkins 
vs.  Weeks.  26  Cal.  61,  66  (construed);  Myers  vs. 
Mott,  29  Cal.  369,  368,  89  Am.  Dec.  49  (con- 
strued). 

As  to  appUcatloii  of  purchase  money  to  satis* 
faction  of  mortvase  or  Hen,  see  ante  8  1669. 

As  to  commvnity  property  and  'what  It  Is,  see 
KBRR'S  CYC.  CIV.  CODB  S  164  and  note. 

As  to  estates  of  Intestates  chargeable  frith 
payment  of  Its  debts,  see  KBRR'^  CYC.  CIV. 
CODB  fi  1358  and  note. 

As  to  family  allowance,  see  ante  S  1467  and 
note;  also  post  8  1646  and  note. 

As  to  encumbrances  on  estate  from  vrhat 
payable,  see  note  7  L.  R.  A.  83. 

As  to  liability  of  decedent's  estate  for  funeral 
expenses,  see  monogrraphic  note  33  L.  R.  A. 
664. 

As  to  the  order  of  resort  to  estate  for  debf.>. 
see  KERR'S  CYC.  CIV.  CODB  8  1359  and  note. 

As  to  order  of  resort  to  estate  for  debts,  s  c 
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KBRR'S  CYC.  CIV.  CODES  |S  1869-1361  and 
notes. 

Aa  to  priority  of  Trakgeu  la  case  of  death  of 
employer,  see  ante  §  1206. 

Am  to  separate  property  of  hasbaad,  see 
KESRR'S  CYC.  CIV.  CODES  fi  163  and  note. 

As  to  separate  property  of  frlfe,  see  KBRR'S 
CYC.  Crv.  CODE3  §  162  and  note. 

3.  ALIMONY — Order  for — Jndarmeat  and  pre- 
ferred claim. — ^Alimony,  accrued  under  order  of 
court,  Is  a  Judgment  rendered  against  decedent 
during  his  lifetime,  and.  consequently,  a  pre- 
ferred claim  against  his  estate. — Estate  of 
Smith,  122  Cal.  462,  464,  55  Pac.  Rep.  249. 

4.  AMOUNT  FOR  FUNEIRAX  AND  MONU- 
MENT— Governed  by  custom. — The  amount  al- 
lowed for  expenses  of  funeral  and  monument 
should  be  governed  by  custom  of  like  rank  and 
condition  in  society;  distinction  being  made  in 
this  respect  between  solvent  and  insolvent 
estates. — Estate  of  Weringer,  100  Cal.  846,  347, 
34  Pac.  Rep.  825.  See  Fletcher  vs.  American 
B.  &  T.  Co.,  Ill  Ga.  800,  78  Am.  St.  Rep.  164,  86 
S.  E.  Rep.  767. 

6.  BURIAL — Not  amons  statutory  dntles  of 
executors. — ^It  Is  provided  by  this  section  that 
executors  or  administrators  must  pay  "funeral 
expenses";  but  It  has  certainly  been  custom  in 
this  country  for  next  of  kin,  and  not  executor 
or  administrator,  to  have  custody  of  dead  body 
before  funeral,  and  to  bury  it.  Indeed,  under 
our  probate  system,  it  cannot  be  determined 
who  executor  or  administrator  is  until  after 
proper  time  for  funeral  has  elapsed  and  burial 
of  dead  body,  and  is  not  to  be  found  in  statu- 
tory enumeration  of  rights  and  duties  of  execu- 
tors and  administrators. — Enos  vs.  Snyder,  131 
Cal.  68,  71,  82  Am.  St.  Rep.  380,  68  Pac.  Rep. 
170. 

As  to  right  and  duty  of  burial — In  areneral^ 
see  KBRR'S  CYC.  CIV.  CODES  1 666  and  note 
pars.  2-24. 

Same — In  case  of  testamentary  dlsposltl<H&y 
see  KESRR'S  CYC.  CIV.  CODES  8  666  and  note 
par.  4. 

6.  Rlsht  of  la  surrlTlnv  spouse  or  next  of  kin. 
— Some  one  must,  of  necessity,  bury  the  dead, 
and  must  have  temporary  possession  of  dead 
body  for  that  purpose.  In  few  cases  where 
there  has  been  any  question  on  subject,  equity 
has  been  invoked,  and  courts  of  equity  have 
assumed  jurisdiction  and  have  given  necessary 
remedies;  and  it  has  been  generally  declared 
that  right  of  burial  of  deceased  wife  or  hus- 
band belongs  to  surviving  spouse,  and  in  other 
cases  to  next  of  kin  being  present  and  having 
ability  to  perform  service. — Enos  vs.  Snyder, 
131  Cal.  68,  70,  82  Am.  St.  Rep.  830,  63  Pac.  Rep. 
170. 

See  KESRR'S  CYC.  CTV.  CODES  8  666  and  note 
pars.  2,  3. 

7.  DEATH  OF  DESCESDBNT— Destroys  Hen 
of  attachment.— No  preference  is  given  to  any 
debt  of  one  class  over  others  of  same  class, 
and  to  make  it  clear  that  no  preference  among 
debts  of  any  class,  except  those  in  the  fourth 
subdivision  of  this  section,  was  intended,  next 
section  declares  that  if  estate  be  insufficient  to 
pay  all  debts  of  any  one  class,  fund  must  be 
distributed  pro  rata  among  all  debts  of  that 
riass.     The  proTislons  of  this  section  are  ut- 


terly inconsistent  with  proposition  that  f«n 
attachment  lien  continues,  notwithstaading 
death  of  debtor,  for  if  it  is  subsisting  lien, 
debts  secured  thereby  must  of  necessity  be  en- 
titled to  preference  over  other  debts  of  same 
class.— Myers  vs.  Mott,  29  Cal.  369,  369,  89  Am. 
Dec.  49;  Hensley  vs.  Morgan,  47  Cal.  622,  623; 
Ham  vs.  Cunningham,  50  Cal.  865,  866;  Day  vs. 
Superior  Court,  61  Cal.  489,  494;  HoUaday  vs. 
Hare,  69  Cal.  615,  517,  11  Pac.  Rep.  28. 

See  notes  88  Am.  Dec.  466;  39  Am.  Dec.  611; 
70  Am.  Dec.  708;  80  Am.  Dec.  139,  142;  8  Am. 
St.  Rep.  289. 

8.  DIVIDEND — Out  of  general  assets  upon 
full  amount. — The  preference  given  to  mort- 
gage debts  by  this  section  is  by  8 1644  post 
clearly  limited  to  proceeds  arising  from  prop- 
erty mortgaged,  either  upon  foreclosure  sale 
-or  sale  by  administrator  under  8 1569  ante. 
However,  in  calculating  dividend  to  be  paid 
out  of  general  assets,  where  there  has  been  no 
sale  of  property  mortgaged,  debt  must  be 
classed  as  claim  of'^-Jih  class  of  this  section 
and  allowed  dlvid^  estimated  upon  tull 
amount  of  claim  without  any  deduction  for 
probable  proceeds  of  future  sale. — Estate  of  Mc- 
Dougald,  146  Cal.  191,  202,  79  Pac.  Rep.  878. 

0.  EXPENSESS  OF  liAST  SICKNESS  OF 
WIFES— Payable  by  husband.— Among  items  al- 
lowed in  an  account  of  an  administrator  were 
the  following:  "Dr.  Cook,  medical  services  last 
illness,  $45.50;  Dr.  Ferguson,  same,  $10.50;  Dr. 
Rogers,  same,  $50.00;  Blodget  &  Dudley,  drugs, 
$18.36;  Mary  Dougherty,  nurse  last  illness, 
$25.00.*'  The  objection  to  these  items  were 
properly  taken,  being  such  as  husband  of  de- 
ceased was  bound  to  pay. — Estate  of  Weringer» 
100  Cal.  845,  846,  84  Pac.  Rep.  825. 

10.  FUNERAIi  BXPENSBid  OF  WIFE— Fay- 
able  by  husband. — ^At  common  law  husband  is 
bound  to  bury  his  deceased  wife  in  suitable 
manner  and  was  bound  to  defray  necessary 
funeral  expenses.  Although  rule  is  not  uni- 
versal in  this  country  it  prevails  in  most  of 
states.  The  duty  is  one  which  is  involved  in 
obligation  of  husband  to  maintain  wife  while 
living;  he  has  control  of  body  of  deceased  wife 
and  must  care  for  the  same,  and  may  select 
proper  place  for  interment,  regardless  of  wishes 
of  her  parents  or  other  relatives. — Estate  of 
Weringer,  100  Cal.  846,  846,  84  Pac.  Rep.  826. 

11.  JUDOMESNTS— Preference  d^en  to,  ak 
to  mortgages. — In  this  section,  in  making  pro 
vision  for  payment  of  debts,  there  is  given 
to  "judgments  rendered  against  decedent  in 
his  lifetime,"  same  preference  against  general 
assets  which  is  given  to  mortgages  agalnsv 
particular  property  covered  by  lien  of  mort- 
gage. The  payment  of  judgments  "in  the  order 
of  their  dates"  la  the  enforcement  of  their 
liens.— Morton  vs.  Adams,  124  Cal.  229,  230,  78 
Am.  8t  Rep.  40,  66  Pac.  Rep.  1088. 

12.  lilBN  ENFORCED — ^Deatb  between  at- 
tacbment  and  Judgment. — ^Under  this  section,  if 
literally  construed,  probate  court  could  only 
pay  debt  secured  in  course  of  administration, 
without  reference  to  lien.  Under  it  only  two 
kinds  of  liens  are  authorised  to  be  paid,  viz. 
judgments  rendered  against  deceaaed  daring 
his  lifetime  and  mortgages  in  order  of  their 
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date.  There  are  many  Hens  other  than  those 
authorized  to  be  paid  by  any  ^express  pro- 
vision of  Probate  Act  There  is  no  good  reason 
why  district  court  has  not  jurisdiction  to  en- 
force lien  acquired  upon  real  or  personal  prop- 
erty in  course  of  judicial  proceedings,  where 
defendant  in  action  dies  after  lien  has  attached 
and  before  judgment,  and  no  other  specific 
remedy  Is  provided  (dls.  op.  Sawyer,  J.). — 
Myers  vs.  Mott,  29  Cal.  869,  S80,  89  Am.  Dec.  49.* 

18.  MONUMESBrr  AT  GRAVB— At  expense  of 
tmtmte, — Probate  court  has  jurisdiction  to  au- 
thorize erection  of  monument  at  grave  of  de- 
ceased at  expense  of  estate. — ^Van  Emon  vs. 
Superior  Court,  76  Cal.  689,  690,  9  Am.  St.  Rep. 
258,  18  Pac.  Rep.  877.  See  Gallaway  vs.  Estate 
of  McPherson,  67  Mich.  646,  11  Am.  St.  Rep. 
696,  35  N.  W.  Rep.  114;  Estate  of  Webb,  165  Pa. 
St.  330,  44  Am.  St  Rep.  666,  30  Atl.  Rep.  827. 

14.     A«thoii»ed  by  court*  and  lair-fwltenk — 

The  contention  is  that  Jurisdiction  of  superior 
courts  In  matters  of  probate  is  defined  by 
statute,  and  that  statute  does  not  authorize 
erection  of  monuments  at  graves  of  deceased « 
persons  at  expense  of  their  estates,  and  that 
cost  of  erection  of  monument  is  not  any  part 
of  funeral  expenses.  The  answer  to  this  is  that 
courts  and  law-writers  have  so  treated  it*  and 
we  think  court  had  jurisdiction  to  authorize 
erection  of  a  monument. — Von  Emon  vs.  Su- 
perior Court,  76  Cal.  589,  690,  9  Am.  St.  Rep. 
258,  18  Pac.  Rep.  877;  Estate  of  Werlnger,  100 
Cal.  345.  347,  34  Pac  Rep.  825. 
See  note  78  Am.  St.  Rep.  188. 

15»  Camt  9if  w^oet  •!  fmeml  exycwies. — ^Even 
where  there  is  no  testamentary  disposition  or 
direction  to  erect  monument  over  grave,  courts 
will  allow  reasonable  sum  to  be  paid  out  of 
•  funds  of  jBState  for  erection  of  monument,  put- 
ting expense  on  ground  of  funeral  expenses.— 
Estate  of  Koppikus,  1  Cal.  App.  84,  87,  81  Pae. 
Rep.  732. 

1€.     To  frtfe^  alloiraBce  for,  If  bnsband  poor. 

^Whether  or  not  administrator  ought  to  have 
been  allowed  anything  on  account  of  a  "monu- 
ment" depends  upon  circumstances.  Included 
in  the  obligation  to  give  his  decea^d  wife  de- 


cent burial,  is  duty  of  placing  some  mark  of 
identification  over  her  resting-place.  If  husband 
be  poor,  and  deceased  leaves  considerable  estate. 
former  ought  not  to  be  expected  to  contribute 
much  to  monument,  aad  it  would  be  proper,  in 
such  case,  for  court  to  fix  reasonable  amount 
to  be  allowed  for  that  purpose. — Estate  of 
Weringer,  100  Cal.  846,  347,  34  Pac.  Rep. 
826. 

17.  MORTGAGB  DS:B1^— No  preference  where 
BO  proceeds  to  remt  on. — ^The  effect  of  this  and 
two  next  succeeding  sections  properly  con- 
strued is  that,  with  respect  to  proceeds  of 
mortgaged  property,  mortgage  debt  shall  have 
preference  and  be  first  paid,  and  that  while 
there  are  no  proceeds  before  court  upon  which 
such  preference  can  operate,  claim  has  no 
preference  at  all  and  must  be  classed  with 
other  demands. — Estate  of  McDougald,  146  Cal. 
191,  202,  79  Pac.  Rep.  878. 

18.  ORDBR  OF  PAYM1C11IT8  PlUDSCRIBS:i>-* 
Cannot  be  ebanged. — This  section  (Probate  Act 
9  23 9),. prescribes  order  in  which  debts  of  es- 
tate shall  be  paid,  and  in  case  of  deficiency  of 
estates,  section  241  of  Probate  Act  (code  9  1646 
post),  provides  that  "no  creditor  of  any  one 
elass  shall  receive  any  payment  until  all  those 
of  the  preceding  class  shall  be  paid."  Neither 
administrator  nor  probate  court  has  any  au- 
thority to  change  order  of  payments.— Tomp- 
kins vs.  Weeks,  26  Cal.  51,  66. 

10.  PHRASE  «LA9T  SICKNESS**  LIBER- 
ALLY INTSSBPRETED.— It  would  seem  obvious 
enough  that  phrase  "last  sickness"  in  this  sec- 
tion must  mean  something  more  than  services 
rendered  in  extremis,  and  something  more 
than  same  phrase  In  statutes  authorizing  nun- 
cupative wills. — McLean  vs.  Crow,  88  Cal.  644, 
648,  26  Pac.  Rep.  696. 

aO.  WORDS  «CLA1M**  AJf  D  '^BEMAND*'  ARE 
SYNOPTYMOUS.— The  words  "claim  or  demand 
against  estate  of  deceased"  ought  to  receive 
same  interpretation  as  they  do  where  found  In 
several  provisions  of  this  code.  In  that  con- 
nection word  "claim"  and  "demand"  are  used 
synonymously. — Estate  of  McCausland.  62  Cal. 
6«8,  676. 


§1644.    WHERE  PROPERTY  INSUFFICIENT  TO  PAT  MORTOAOE.    The 

preference  given  in  the  preceding  section  to  a  mortgage  only  extends  to  the  pro- 
ceeds of  the  property  mortgaged.^  If  the  proceeds  of  such  property  is  insufficient 
to  pay  the  loortgage,  the  part  remaining  unsatisfied  must  be  classed  with  other  de- 
mands against  the  estate. 

History:  Enacted  March  11,  1872,  re-enaetment  of  §  240  Probate  Act; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Ajmdts.  1900-1, 
p.  229,  act  held  unconstitutional,  see  hiatory»  §  5  ante. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Mortgage    debt  —  Participates    in    dividends 

prior  to  sale. 

3.  Same — When  no  proceeds,  ranks  as  unsecured. 

4.  The    "proceeds"— Not    those    not    in    mort- 

gage. 
1.     APPI^IBP,      CmSD,      CONSTRUED,    RB- 
FBRRED  TO,   etc.,   in:    Estate  of  McDousald, 
146  Cal.  191.  201.  79  Pac.  Rep.  878   (construed 
with  11648  ante  and  {1645  post). 

Am  to  proceeds  of  property  mortvaved,  see 
ante  S  1669. 

C.  a  P.— 188 


a.  MORTGAGE  DBBT— Participates  In  dlTl- 
dends  prior  to  aaie. — The  second  clause  of  this 
section  does  not  have  effect  of  declaration  that 
prior  to  sale  mortgage  debt  cannot  participate 
In  any  dividend  of  general  assets. — Estate  of 
McDougald,  146  Cal.  191.  202.  79  Pac.  Rep. 
878. 

3.  Wben  no  proceeds,  ranks  as  vauiecvred.— 
As  preference  of  mortgage  debt  Is  limited  to 
proceeds  of  property,  it  follows  that  where 
there  are  no  proceeds  in  question  there  can  be 
no  preference,  and  mortgage  debt  in  such  cir- 
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cumstances  ranks  as  an  unsecured  claim  and 
stands  In  fifth  class  as  to  general  assets.— 
Estate  of  McDouffald,  146  Cal.  191,  202,  79  Pao. 
Rep.  878. 

4.  THS3  «PROCBEDS'»— Not  those  not  la 
morttfase. — This  section  provides  that  if  pro- 
ceeds of  property  mortgagred  are  Insufficient  to 
pay    mortgage,     "part    remaining    unsatisfied 


must  be  classed  with  other  demands  against 
the  estate."  .The  word  ''proceeds"  as  here  used 
does  not  include  the  rents  of  property  accru- 
ing before  sale,  at  Iea<-t  where  rents,  issues, 
and  profits  of  property  are  not  included  in 
mortgage.— Estate  of  McDougald*  146  Cal.  196, 
SOI,  79  Pao.  Rep.  876. 


§  1645.  ESTATE  INSUFFIOIENT,  A  DIVIDEND  TO  BE  PAID.  If  the  estate 
is  insufficient  to  pay  all  the  debts  of  any  one  class,  each  creditor  must  be  paid 
a  dividend  in  proportion  to  his  claim ;  and  no  creditor  of  any  one  class  shall  receive 
any  payment  until  all  those  of  the  preceding  class  are  fully  paid. 

History:     Enacted  March  11,  1872,  re-enactment  of  S241  Probate  AeL 


1.  Applied,  cited,  construed,  referred  to. 

2.  Claims  partly  paid — ^Like  part  paid  to  court 

for,  disallowed. 
8.  ''Estate" — Means  all  of  deeedent's  property. 

1.  APPIilESD,  CITBD,  CONSTRITBD,  RES- 
PBRRBD  TO,  etc.,  in:  Theller  vs.  Such,  57  Cal. 
447,  459  (cited);  Rosenberg  vs.  Frank,  68  Cal. 
887,  406  (cited);  Estate  of  Hinckley,  68  Cal. 
467,  515  (construed  with  91648  post);  Estate  of 
Sigrourney,  61  Cal.  71,  72  (construed  with  9  1648 
post);  Estate  of  McDousald,  146  Cal.  191,  201, 
79  Pac.  Rep.  878  (construed  with  |9  1648,  1644 
ante). 


9.  CliAIMS  PARTLY  PAI1>— Uke  pmrt  yald 
to  eoart  for,  dlsaUowed. — This  section  of  code 
requires  that,  whenever  some  of  creditors  of 
estate  whose  olalms  have  been  allowed  are 
paid  any  proportion  of  their  claims,  like  pro- 
portion must  be  paid  in  court  to  await  final 
.determination  of  actions  commenced  and  pend- 
\ng  against  administrator  upon  claims  disal- 
lowed by  him. — Estate  of  Sigourney,  61  CaL 
71,  72. 

S.  ''BSTATIC — ^Means  all  of  deeedenfs  prop- 
erty.— The  word  "estate"  is  used  in  this  code 
as  sigrnifyinir  all  of  decedent's  property. — Es- 
tate of  Hinckley,  68  Cal.  467,  616. 


§  1646.    FUNERAL  EXPENSES  AND  EXPENSES  OF  LAST  SICKNESS.    The 

executor  or  administrator,  as  soon  as  he  has  sufficient  funds  in  his  hands,  must  pay 
the  funeral  expenses  and  expenses  of  the  last  sickness,  and  the  allowance  made 
to  the  family  of  the  decedent.  He  may  retain  in  his  hands  the  necessary  expenses 
of  administration,  but  he  is  not  obliged  to  pay  any  other  debt  or  any  legacy  until, 
as  prescribed  in  this  article,  the  payment  has  been  ordered  by  the  court. 

History:     Enacted  March  11,  1872,  sabetantial  re-enactmnet  of  S  242  Probate  Aec 


1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Burial  decent — Not  limited  by  provisions  of 

4.  Expenses — Funeral,  sickness,  and  family  al- 

lowance— Paid  forthwith. 

5.  Same — Same— Not  limited  to  sum  given  l^ 

decedent. 

6.  Same --In  suit  improperly  abandoned,  dis- 

allowed. 

7.  Same — Propriety  determined  upon  evidence. 

8.  Same — Publishing  in  San  Francisco  sale  in 

Alameda,  disallowed. 

9.  Same — Unnecessary,    for    traveling,    disal- 

lowed. 

10.  Funds  over  current  need»— Order  applying 

to  debts. 

11.  Last  sickness — Claim  for  services,  awaits. 

12.  Legacies — Desire  in  will,  be  paid  on  sale, 

only  fixes  time. 

13.  Same — Executor  may  refuse  to  pay  when 

due. 

14.  Payment — Made  before  letters  granted,  dis- 

allowed. 

15.  Same — Of  debts  approved,  without  previous 

order. 

1.     APPIilED,      CITED,      CONSTRUED,    RO- 
FBRRED  TO,  eto. — 1.  Code  flection. — Estate  of 


Sisourney,  61  Cal.  71,  72  (construed  with  f  1S46 
ante,  99 1647,  1648  post) ;  Estate  of  Dunne,  6S 
Cal.  878,  879,  4  Pao.  Rep.  879  (construed);  Mc* 
Lean  vs.  Crow,  88  CaL  644,  647,  26  Pao.  Rep. 
696  (construed);  Estate  of  Williams,  112  Cal. 
621,  627,  44  Paa  Rep.  808  (construed);  Benna- 
lack  vs.  Richards,  116  Cal.  405.  409,  48  Pac.  Rep. 
622  (construed);  Estate  of  Smith,  117  Cal.  506. 
607,  49  Pac.  Rep.  456  (construed  with  9 1688 
ante  and  91647  post);  Estate  of  Fernandez,  119 
Cal.  679,  681,  61  Pac.  Rep.  861  (construed). 

&  Saaie— 2.  Prdiate  A«t  9M2;— WalU  vs. 
Walker,  87  Cal.  424,  428  (construed  with  9  248). 

As  to  comtribvtlon  amons  legatees,  see  ante 
9  1664. 

As  to  funeral  expenses,  see  ante  9 1648  and 
note  pars.  4,  10. 

As  to  necessary  expenses  of  adnUalstnitlony 
see  ante  9  1616  and  note. 

As  to  payment  of  family  allowanoe»  see  ante 
99  1464-1470  and  notes. 

As  to  payment  of  levaeles,  see  post  99  1661- 
1658  and  notes. 

As  to  petition  for  legacy  on  stTtnip  bond,  see 
post  9  1658. 

8.  BURIAL  DBCBNT— Not  limited  by  pro- 
Tislons  of  will. — It  Is  duty  of  executor  to  give 
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decedent  decent  burial,  and  he  cannot  be  abso- 
lutely limited,  in  performance  of  such  duty, 
by  provisions  of  will.  If  items  of  funeral  ex- 
penses are  rejected  on  ground  that  they  are 
extravagant  or  exorbitant,  different  question 
would  be  presented,  but  they  cannot  be  re- 
jected solely  on  ground  of  violation  of  will.— 
Batata  of  Galland,  92  Cal.  298,  296,  28  Pac. 
•     Rep.  28T. 

4.     fiXPBNSlBS— Fuena^  mleUnemm,  aad  tmm- 

;    Ut    allowanee — Paid    fortkwttth.— This     section 

j    c&n  be  given  6cope  and  effect  by  holding  that 

\    at  an  appropriate  accounting  executor  or  ad- 

I    mlnistrator  shall  be  allowed  credit  for  moneys 

by  him  paid  for  funeral  expenses,  expenses  of 

last  sickness,  and  allowance  made  to  family  of 

deceased,  although  no  previous  order  has  been 

made  directing  him  to  pay  such  moneys;  that 

he  shall  also   have  credit  for  amount  of  his 

commissions,  when  time  arrives  for  accounting 

with   respect  to   them,  but  that  he  shall   not 

have  authority  to  pay,  nor  be  allowed  at  any 

accounting,   any   other  debt   or   legacy,   unless 

court  has  expressly  ordered  same  to  be  pltld. — 

Sstate  of  Dunne,  66  CaL  878,  380,  4  Pac.  Rep. 

S79. 

B.  Same — "Sot  limited  to  sum  given  by  de* 
•edemt. — ^Where  It  is  found  that  during  lifetime 
of  deceased  he  gave  to  his  executor  sum  of 
one  hundred  dollars  to  be  used  by  him  to  de- 
fray funeral  expenses  of  said  deceased  and 
expenses  amounted  to  one  hundred  and  two 
dollars  and  seventy-five  oents,  executor  should 
have  been  credited  with  full  amount  of  these 
paymenta;  it  does  not  appear  that  when  de- 
cedent gave  executor  one  hundred  dollars  he 
then  limited  funeral  expenses  to  that  amount. 
—Estate  of  Oalland,  92  Cal.  298,  295,  28  Pac. 
Rep.  287. 

9,  In  snlt  Improperly  aband<medy  disallowed. 
— ^Item  of  expense  by  executor  in  suit  which 
he  commenced  to  recover  certain  personal  prop- 
erty of  estate,  in  view  of  fact  appearing  from 
his  own  testimony  that  he  abandoned  suit,  al- 
though he  thought  property  belonged  to  estate, 
no  good  reason  being  shown  for  such  abandon- 
ment, there  was  no  ground  for  contention  that 
this  should  have  been  allowed  as  a  charge 
against  estate. — ^Estate  of  Pease,  81  Cal.  Dec. 
406.    406,    86    Pac.    Rep.    149. 

7.  Propriety    determined    upon     evidence* — 

Whether  executors  properly  incurred  items 
of  expense  set  forth  in  their  account  in  ob- 
taining probate  of  will  was  to  be  determined 
by  court  upon  evidence  before  it  in  reference 
thereto.  Error  is  not  to  be  presumed,  and 
in  absence  of  evidence  before  it  appellate 
court  cannot  say  that  superior  court  erred  in 
refusing  to  allow  them  as  charge  against 
estate.— Estate  of  Scott,  1  Cal.  App.  740,  748, 
83    Pac.    Rep.    86. 

8.  Publishing  in  San  Franeiaeo  sale  in  Ala- 
meda, disallowed.  —  Forty-three  dollars  were 
paid  to  Recorder  Publishing  Company,  a 
newspaper  printed  and  published  In  San  Fran- 
cisco, for  publishing  notice  of  sale  of  real 
property  which  was  situated  in  Alameda 
County.  Since  notice  of  sale  of  real  estate 
should  be  published  In  newspaper  printed  in 
county  in  w^ich  land  is  situated  (99 1547, 
1549    ante),    this    item    was    not    chargeable 


against   estate.— Estate  of  Pease,   81  Cal.  Dea 
405.  406.  85  Pac.  Rep.  149. 

9.     Unnecessary   for    traveling,    disallowed.— 

An  item  for  expense  of  executor,  in  going  to 
and  from  Alameda  County  on  business  of  es- 
tate, was  found  to  be  neither  necessary  nor 
proper,  and  finding  is  supported  by  testimony 
that  estate  had  an  agent  who  performed  all 
services  Ih  taking  care  of  property  of  estate 
in  Alameda  County,  and  that  compensation 
of  this  agent  was  charged  to  estate,  and  such 
item  was  properly  disallowed.  —  Estate  of 
Pease,  31  Cal.  Dec,  405,  406,  85  Pac.  Rep.  149. 
1^  FUNDS  OVER  CURRENT  NEEDS^Or- 
der  applyins  to  .debts.— When  an  administra- 
tor finds  himself  with  funds  not  needed  for 
purpose  of  paying  expenses  of  funeral  and  last 
sickness  of  deceased,  the  allowance  to  his 
family,  and  necessary  current  and  prospective 
expenses  of  administration,  he  ought  to  report 
fact  to  court  at  his  next  annual  settlement 
and  obtain  an  order  to  apply  it  in  payment  of 
debts,  but  he  is  at  all  times  entitled  to  retain 
in  his  hands  ample  funds  to  meet  claims  and 
expenses  above  mentioned.— Walls  vs.  Walker, 
37    Cal.    424,    428. 

11.  IiAST  SICKNESS — Claim  for  services, 
awaits.— In  case  of  doubt  whether  claim  for 
services  rendered  during  last  illness,  admin- 
istrator may  refuse  to  pay  until  required 
by  an  order  of  court.  At  least  assets  may  be 
marshaled,  and  order  of  payment  determined 
by  probate  court  where  other  creditors  may 
be  heard.— McLean  vs.  Crow,  88  CaL  644.  647^ 
26  Pac.  Rep.  596. 

12.  LEGACIES- Desire  in  wiU,   be   paid   on 
sale,  only  fixes  time.— Where  will   did  not  di- 
rect   executors    to    make    any    application    or 
disposition    of   proceeds    of   sales,    but    merely 
provides   that    "upon   sale   of   property   of   my  ' 
estate   I  desire   that  all   legacies   then   unpaid 
be  paid   at  once   in   full,"   this   provision   only 
fixes   time   for   payment   of   legacies   then   un- 
paid, but  does  not  direct  nor  empower  execu- 
tors to  apply  or  dispose  of  proceeds  of  sale  Id 
their  payment,  nor  could  they   be  required   to 
pay  these  legacies  without  an  order  of  court 
therefor.— Bennalack  vs.  Richards,  116  Cal.  406. 
409,    48    Pac.    Rep.    622. 

18.     Executor  may  refuse  to  pay,  when  due. 

— This  section  authorizes  executor  to  retain 
money,  In  certain  cases,  without  paying  debts 
or  legacies,  while  debts  are  undoubtedly  due. 
The  purpose  of  the  provision  Is  to  authorize 
executor  to  refuse  payment  of  debts  and  leg- 
acies when  due,  and  it  Is  because  they  were 
due  that  it  was  necessary  so  to  provide.— 
Estate  of  Williams,  112  Cal.  621,  527,  44  Pac. 
Rep.   808. 

14.  PAYMENT— Made  before  letters  granted, 
disallowed. — ^Appellant's  own  testimony  show9 
that  he  made  certain  payments  with  which 
he  had  credited  himself  before  his  appoint- 
ment as  executor;  that  he  never  presented  any 
claim  for  these  amounts  to  court,  and  that 
at  time  he  made  them  he  did  not  Intend  to 
charge  his  mother  (decedent)  with  them.  On 
this  showing,  Items  were  properly  disallowed. 
— Estate  of  Pease,  81  Cal.  Dec.  405,  406,  86 
Pac.   Rep.   149. 
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15.  Of  debt*  approved  without  previous 
order. — It  is  undoubtedly  proper  practice  to 
obtain  an  order  for  payment  of  general  cred- 
itors, and,  without  such  order,  payments  are 
made  at  peril  of  administrator.  Where  ex- 
ceptions are  filed  to  first  account,  and  it  ap- 
pears that  sufflciency  of  assets  for  payment 
of  all  debts  is  doubtful,  it  is  duty  of  court  to 
strike  them  out,  with  leave  to  charige  them  in 
future  account,  if  estate  should  prove  solvent. 


or  to  extent  of  their  pro  rata  share,  if  estate 
should  prove  insolvent;  but  certainly  it  can- 
not be  said  that  action  of  court  in  appro v'inar 
these  payments,  and  allowing:  them  as  credit 
to  administrator,  is  void,  for  that  is  to  say 
that  court  has  no  power  to  allow  payment  not 
based  upon  provious  order  to  pay  it,  even 
though  estate  could  pay  all  its  debts  were  they 
many  times  larger. — Estate  of  Fernandez,  119 
Cal.   679,   682,  61  Pac.  Rep.   861. 


§1647.  ORDER  FOR  PATMENT  OF  DEBTS  AND  DISCHARaE  OF  THE 
EXECUTOR  OR  ADMINISTRATOR.  Upon  the  settlement  of  the  accounts  of 
the  executor  or  administrator  as  required  in  this  chapter,  the  court  must  make 
an  order  for  the  payment  of  the  debts,  as  the  circumstances  of  the  estate  require. 
If  there  is  not  sufficient  funds  in  the  hands  of  the  executor  or  administrator,  the 
court  must  specify  in  the  decree  the  sum  to  be  paid  to  each  creditor.  If  the 
whole  property  of  the  estate  be  exhausted  by  such  payment  or  distribution,  such 
accoimt  must  be  considered  as  a  final  account,  and  the  executor  or  administrator 
is  entitled  to  his  discharge  on  producing  and  filing  the  necessary  vouchers  and 
proof,  showing  that  such  payments  have  been  made,  and  that  he  has  fully  com- 
plied with  the  decree  of  the  court. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §248  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  648,  §  82;  amended  March  11,  1876, 
Code  Amdts.  1875-6,  p.  104;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  229,  act  held  unconstitutional,  see  hiatcry,  §  5  ante. 

1,2.  Applied,  cited,  construed,  referred  to. 

3.  Account    considered   final — Entire   property 

exhausted. 

4.  Allowance — ^Decree   of,   has   force   of   final 

judgment. 

5.  Amount    paid    on    claim '-  Depends    upon 

funds. 

6.  Decree  of  discharge— On  filing  vouchers. 

7.  Doubt  as  to  claim  for  services — Solved  by 

court,  after  notice. 

8.  Expenses    of    administration — Not   payable 

before  allowed. 

9.  Funds  insufiicient — Decree  to  specify  sums 

to  be  paid. 

10.  Order   for   payment — Erroneous,   assets   in- 

sufficient. 

11.  Same — Follows  settlement  of  account. 

12.  Same — Invalid,    if    account    heard    without 

notice. 

13.  Same — Same — Made  before  account  settled. 

14.  Same — ^Not  part  of  settlement  of  account. 

15.  Payment  of  claim — Preceded  by  allowance. 

1.     APPLTBD,     CITED,     CONSTRUKD,     RE- 
PBRRED  TO,  etc.— 1.  Code  ■ectlon.—Estate  of 

Slgourney,  61  Cal.  71,  72  (construed  with 
$91645,  1646  ante,  91648  post);  Estate  of 
Couts,  87  Cal.  480.  483,  25  Pac.  Rep.  685  (re- 
ferred to);  Verdler  vs.  Roach,  96  Cal.  467.  475. 
31  Pac.  Rep.  554  (cited);  Darby  vs.  Arrow 
Head  S.  H.  Co.,  97  Cal.  384,  887,  32  Pac.  Rep. 
464  (cited);  Estate  of  Hope,  106  Cal.  163,  155, 
89  Pac.  Rep.  523  (referred  to);  Maddock  vs. 
Russell,  109  Cal.  417,  423,  42  Pac.  Rep.  139 
(applied);  Estate  of  Smith,  117  Cal.  605,  508.  49 
Pac.  Rep.  466  (construed  with  99 1633.  1646 
ante);  Estate  of  Spanier,  120  Cal.  698.  701, 
63  Pac.  Rep.  367  (cited);  Estate  of  McDougrald. 
148  Cal.  476.  480»  77  Pac.  Rep.  443.  79  Id.  878, 
879    (construed);   McAdoo   vs.    Sayre.    146   Cal. 


844.  349.  78  Pac.  Rep.  874  (construed):  Estate 
of  Sylvar.  1  Cal.  App.  86.  88.  81  Pac.  Rep.  663, 
664    (construed). 

2.  Same — 2.  Probate  Act  IMS. — ^Pico  vs.  De 
la  Ouerra.  18  Cal.  422.  431  (construed);  Ma- 
graw  vs.  McOlynn.  26  Cal.  421.  431  (construed 
with  9  246  Probate  Act);  Estate  of  Isaacs,  80 
Cal.  106,  111  (construed);  Walls  vs.  Walker, 
87  Cal.  424,  428,  99  Am.  Dec.  290  (construed 
with  9  242  Probate  Act);  Estate  of  Crosby.  65 
Cal.   674.   582    (applied). 

As  to  final  settlement,  decree,  and  dlschaivc* 
see  post  9  1697  and  note. 

As  to  order  of  resort  to  the  state  for  debts* 
see  KERR'S  CTC.  CIV.  CODE  99  1869-1861  and 
notes. 

As  to  settlement  of  accounts^  see  ante  9  1828 
and  note  par.  8   et  seq. 

8.  ACCOUNT  CONSIDERED  FINAL  —  Entlr« 
property  exhausted. — If  it  appears  upon  settle- 
ment of  accounts  of  executor  at  end  of  year 
that  entire  property  of  estate  is  exhausted 
by  payment  or  distribution,  made  as  required 
by  provisions  of  act,  such  account  shall  te 
considered  as  final  account. — Estate  of  Isaacs. 
30  Cal.   106,  111. 

4.  ALl401¥ANCB^Deeree  of»  has  force  of 
final  Jvdsment. — ^A  decree  of  allowance  and 
approval  of  claim  is  Judicial  determination  of 
rights  of  parties,  and  possesfses  all  elements 
of  final  judgment  and  determines  amount  to 
be  paid.— Magraw  vs.  McQlynn,  26  Cal.  421. 
431. 

5.  AMOUNT  PAID  ON  CLAIM— Depends 
upon  fnnds. — The  amount  to  be  paid  upon  a 
claim  mentioned  in  decree  is  ascertained  by 
reference  to  money  of  estate  In  hands  of 
executor.     If  there  be  sufficient  In   his  hands 
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for  payment  in  full  of  creditors*  demand/  or 
only  enouerh  to  pay  proportionate  dividend, 
decree  is  made  according  to  truth  of  case,  and 
executor  Is  required  to  make  payment,  as 
directed  by  decree,  from  money  of  estate  In 
bl8  hands,  or  presumed  to  be  there. — Magrraw 
vs.  McGlynn,  26  Cal.  421.  481. 

e.  DECREES  OF  DI8CHARGB>-^B  flllmv 
voachenk — ^When  on  settlement  of  account  es- 
tate is  exhausted  by  payment  or  distribution 
executor  shall  be  entitled  to  his  discharge  on 
producingr  and  filing  necessary  vouchers  and 
proofs.— Estate    of   Isaacs,    SO   Cal.    106,    111. 

7.  DOUBT  AS  TO  CLAIM  FOR  SERVICES— 
Solved  fcy  coiirt»  after  notiee. — ^Where  repre- 
sentative of  an  estate  has  doubt  as  to  legality 
of  claim,  or  amount  that  should  be  paid  for 
services  rendered,  or  materials  furnished  in 
course  of  administration,  it  is  proper,  for  his 
protection,  as  well  as  for  protection  of  heirs, 
that  court  should  determine,  after  notice  to 
all  persons  interested,  whether  estate  is  liable 
at  all,  and,  if  so,  to  what  amount.— Estate  of 
CouU,   87   Cal.   480,   482,   25   Pac,   Rep.   686. 

&  EXPENSES  OF  ADMIBTISTRATION— Not 
payable  before  allowed*— There  is  nothing  in 
statutes  which  requires  payment  of  claims 
asainst  executor,  for  services  rendered  or 
materials  furnished  estate  during  administra- 
tion, before  they  can  be  allowed  in  settlement 
of  his  account— Estate  of  Couts,  87  Cal.  480, 
482,   25   Pac.  Rep.   685. 

S.  FUNDS  INSUFFICIENT— The  decree  to 
specify  sums  to  be  paid. — This  section  (Probate 
Act  9  243)  required  that  on  settlement  of  an 
annual  account  court  should  make  an  order 
for  payment  of  debts,  or,  in  case  there  was 
not  sufficient  funds  in  hands  of  administrator, 
that  decree  should  specify  sum  to  be  paid  to 
each  creditor.— Pico  vs.  De  la  Ouerra,  18  Cal. 
422,  431;  Estate  of  Crosby,  66  Cal.  674,  682; 
Estate  of  Sylvar,  1  CaL  App.  86,  38,  81  Pac. 
Rep.    668.   664. 

10.  ORDER  FOR  PAYMENT— Erroaeonsy 
assets  insoffldeat. — The  lansuase  of  this  sec- 
tion does  not,  necessarily,  prohibit  court  from 
directing  payment  of  debt,  or  of  legracy,  out 
of  any  moneys  In  hands  of  executor  or  ad- 
ministrator. If,  when  an  order  for  payment 
of  legacy  may  be  made,  it  shall  appear  that, 
without  payment  of  legacy,  there  will  not  be 
sufficient  assets  to  pay  expense,  debts,  and 
commissions,  and  satisfy  devisees  and  other 
legatees,  order  may  be  held  to  be  an  erroneous 
exercise  of  discretionary  Jurisdiction  of  court 
— Estate  of  Dunne,  65  Cal.  878,  380,  4  Pac.  Rep. 
379. 

11.  Follows    settlement    of    account. — ^Upon 


settlement  of  account  allowing  compensation 
and  expenses,  court  must  thereupon  make  an 
order  for  payment  of  debts— that  is,  it  must 
determine  to  that  extent  who  were  bene- 
ficiaries and  order  execution  of  trust  to  that 
extent  by  payment  to  them.  If  this  exhausts 
estate  account  is  final,  but  supplementary  ac- 
counting must  be  made  showing  payment 
made  under  order.— McAdoo  vs.  Sayre,  145  Cal. 
344,  349,  78  Pac.  Rep.  874;  Estate  of  McDougald, 
148  Cal.  476,  480,  488,  77  Pac  Rep.  448,  70 
Id.    878,    879. 

12.  Invalid,  If  account  heard  wlthont  no- 
tice.— Code  seems  to  contemplate  order  for 
payment  of  debt  only  upon  settlement  of  ad- 
ministrator's account,  but,  if  it  be  assumed 
that  such  an  order  could  be  made  before  such 
settlement,  still  it  would  be  clearly  of  no 
foroe,  if  made  without  notice.— Estate  of 
Spanier,  120  Cal.  698,  701,  68  Pac.  Rep.  367; 
ISstate  of  McDougald,  148  Cal.  476,  482,  77 
Pac.  Rep.   443,   79  Id.   878,   879. 

13.  Same — ^Bfade   before   account   settled. — It 

Is  apparent  from  language  of  this  section  that 
— at  least  in  case  of  an  insolvent  estate — valid 
order  for  payment  of  claim  of  particular  cred- 
itor, whether  or  not  his  claim  be  preferred 
claim,  cannot  be  made,  except  upon  settlement 
of  an  account  of  administrator,  after  notice 
given  as  prescribed  by  code.  Otherwise  other 
creditors  would  not  be  bound  by  order;  and 
if  administrator  should  obey  it  he  would  do 
so  at  his  peril.— Estate  of  Smith,  117  Cal.  505, 
508,   49  Pac.   Rep.   456. 

14.  Not  part  of  settlement  of  accovnt. — ^The 
order  for  payment  of  dividend  cannot  be 
made  until  after  account  is  settled,  and  it 
may  be  deferred  for  considerable  time  there- 
after and  made  without  notice.  It  is  part 
of  proceedings  for  administration  of  estate, 
considered  as  whole,  but  is  not  specifically 
part  of  proceeding  for  settlement  of  account. 
The  persons  in  whose  favor  such  order  for 
dividend  is  made  do  not  thereby  become  par- 
ties to  proceeding  for  settlement  of  account. 
in  cases  where  they  did  not  appear,  nor  make 
any  objection,  nor  contest  upon  such  settle- 
ment— ^Estate  of  McDougald,  148  Cal.  476,  480. 
77  Pac.  Rep.  443,  79  Id.  878,   879. 

15.  PAYMENT  OF  CLAIM— Preceded  by  sl- 
lowancc. — By  act  of  allowance  and  approval 
claim  is  placed  among  acknowledged  debts  of 
estate;  but  before  payment  can  be  enforced 
it  is  necessary  to  obtain  decree  of  probate 
court  for  that  purpose;  and  when  such  Judg- 
ment or  decree  is  made  executor  must  pay 
creditor  as  directed. — ^Magraw  vs.  McOlynn,  26 
CaL  421,  431. 


§  1648.  PROVISION  FOB  DISPUTED  AND  CONTINaENT  CLAIMS.  If  there 
is  any  claim  not  due,  or  any  contingent  or  disputed  claim  against  the  estate,  the 
amount  thereof,  or  such  part  of  the  same  as  the  holder  would  be  entitled  to  if  the 
'*  claim  were  due,  established,  or  absolute,  must  be  paid  into  the  court,  and  there  re- 
main, to  be  paid  over  to  the  party  when  he  becomes  entitled  thereto ;  or,  if  he  fails 
to  establish  his  claim,  to  be  paid  over  or  distributed  as  the  circumstances  of  the 
estate  require.  If  any  creditor  whose  claim  has  been  allowed,  but  is  not  yet  due, 
appears  and  assents  to  a  deduction  therefrom  of  the  legal  interest  for  the  time  the 
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claim  has  yet  to  ran,  he  is  entitled  to  be  paid  accordingly.  The  payments  pro- 
vided for  in  this  section  are  not  to  be  made  when  the  estate  is  insolvent,  unless 
a  pro  rata  distribution  is  ordered. 

History:     Enacted  March  11,  1872^  substantial  re-enaetment  of  S  244  Probate  Act. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Contingent  claim — Amount  paid  into  court. 

4.  Same — Presented  when  absolute. 

5.  Debts    unpaid-^ Time    for    settlement    ex- 

tended. 

6.  Deficiency   probable -^  Contingent    dividend 

not  retained. 

1.  APPIilSSD,  CITOD,  CONSTRUBDy  RB« 
PBRRE3D  TO,  etc. — 1.  Code  ■cetion. — Estate  of 
Crosby.  66  Cal.  674,  682  (construed);  Rosen- 
berg vs.  Frank,  58  Cal.  887.  406  (cited);  Estate 
of  Hinckley.  68  Cal.  467.  616  (construed  with 
11645  ante);  Estate  of  Sigrourney,  61  Cal.  71. 
72  (construed  with  9 1646  ante);  Estate  of 
Swain.  67  Cal.  637,  640,  8  Pac.  Rep.  497  (cited); 
Verdler  vs.  Roach,  96  Cal.  467.  468.  476.  31 
Pac  Rep.  664  (cited);  Estate  of  Hope,  106 
Cal.  158.  155,  89  Pac.  Rep.  628  (referred  to); 
Estate  of  McDousald.  146  Cal.  191,  197,  200» 
79  Pac.  Rep.   878    (construed). 

9.  Same— 2.  Probate  Act  8  244.— Pico  vs.  De 
la  Guerra.  18  Cal.  422.  429   (construed). 

8.  CONTINGENT  CLAIM— Amonnt  paid  Into 
court. — ^Thls  section  contemplates  that  an 
amount  shall  be  paid  into  court  for  benefit 
•f  contingent  claim  equal  to  amount  that  will 
be  payable  thereon,  if  whole  of  It, were  estab- 
lished as  absolute. — ESstate  of  McDouerald.  146 
Cal.   191,   201.  79  Pac  Rep.   878. 

4.  Presented  wben  absolute. — It  is  true  that 
Probate  Act,  9 180,  relieves  holder  of  contin- 
gent claim  from  any  presentation  of  it  until 
it  shall  become  absolute,  but  holder  may  wait 
until  it  becomes  absolute  and  then  have  ten 
months  from  that   time  within  which  to  pre- 


sent it.  But  still  such  claims  may  be  pre- 
sented to  probate  Judge  by  this  section,  and, 
although  party  need  not — Indeed,  could  not— 
make  affidavit  required  by  8  131  (Probate  Act), 
still  effect  of  it  might  be  to  cause  money,  to 
which  party  may  be  entitled,  to  be  paid  into 
court,  etc.  But  this  does  not  relieve  party 
from  necessity  of  presenting  claim  to  admin- 
istrator after  it  becomes  absolute,  with  affi- 
davits required,  before  administrator  is 
compelled  to  act  on  it. — Pico  vs.  De  la  Guerra, 
18  Cal.  422,  430;  Verdler  vs.  Roach,  96  Cal. 
467.  469,  31  Pac.  Rep.  664. 

5.  DBBTS  UNPAID — Time  for  aettlement 
extended. — Section  247  of  Probate  Act  provided 
that  if  whole  of  debts  had  been  provided  for 
by  order  mentioned  in  9  243  Probate  Act  for 
payment  of  debts,  and  paid,  court  should  pro- 
ceed to  direct  payment  of  legacies  and  dis- 
tribution of  estate  among  heirs,  legatees,  and 
other  persons  entitled;  but  if  there  should 
be  debts  remaining  unpaid,  court  should  give 
such  extension  of  time  as  might  be  "reason- 
able" for  final  settlement  of  estate.  By  this 
section  contingent,  disputed,  and  immature 
claims  were  provided  for  so  as  not  to  prevent 
speedy  settlement — Estate  of  Crosby,  66  Cal. 
674,    682. 

6.  DBFICIBNCY  PROBABLO  —  Contlnirent 
dlTldend  not  retained. — There  is  no  statutory 
authority  for  action  of  court  in  endeavoring 
to  ascertain  probable  deficiency  and  directing 
that  contingent  dividend  thereon  be  retained 
until  actual  deficiency  shall  be  determined. — 
Estate  of  MoDougald.  146  Cal.  191.  200.  79  Pac 
Rep.  878. 


\ 
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§  1649.    AFTER  DEGREE  FOR  PATMENT  OF  DEBTS,  EXECUTOR  PERSON- 

ALLY  LIABLE  TO  CREDITORS.    When  a  decree  is  made  by  the  court  for  the 

payment  of  creditors,  the  executor  or  administrator  is  personally  liable  to  each 

creditor  for  his  allowed  claim,  or  the  dividend  thereon,  and  execution  may  be  issued 

on  such  decree,  as  upon  a  judgment  in  the  court,  in  favor  of  each  creditor,  and 

the  same  proceeding  may  be  had  under  such  execution  as  under  execution  in  other 

cases.    The  executor  or  administrator  is  liable  therefor  on  his  bond  to  each  creditor. 

History:     Enacted    March    11,    1872,    re-enactment    of    {  245   Probate   Act; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  101. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Decree  for  payment  of  creditors — Basis  for 

execution. 

4.  Same — Cannot  be  collaterally  attacked. 

6.  Same — Each  creditor  entitled  to  execution. 

6.  Same — Same — ^Liability  survives  compliance 

with  invalid  order. 

7.  Executor  individually  liable — On  decree  to 

pay  money  on  hand. 

8.  Liability — Not  escaped  by  compliance  with 

invalid  order. 

9.  Order  to  pay  assets  of  estate  into  court— 

Invalid. 


10.  Statute  provides  no  constructive  service  of 
notice  of  appeal. 

1.  APPIilBD,  CITBD,  CONSTRVBD,  RE:. 
FBRRBD  TO,  etc. — 1.  Code  ■ectlon. — Estate  of 
Sarment,  128  Cal.  381,  837,  66  Pac.  Rep.  1015 
(construed);  Estate  of  Kennedy,  129  Cal.  384, 
387,  62  Pac.  Rep.  64  (construed  with  S  1637 
ante);  Estate  of  McDougrald,  143  Cal.  476,  478, 
77   Pac.   Rep.    443,   79   Id.    878,    879    (construed). 

9.  Same — 2.  Probate  Act  9  345. — Estate  of 
Cook,  14  Cal.  180  (construed);  Magrraw  vs. 
McGlynn,  26  Cal.  421,  481  (construed  with 
S  248   Probate  Act). 
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S.  DECRKB  FOB  PATMBNT  OF  CRBDI- 
TORS — Baato  for  exaeaUon* — This  section  pro- 
vides that  decree  of  probate  court,  for  payment 
of  creditors,  shall  bind  executor  or  adminis- 
trator personally  for  amount  of  claim  of  each 
creditor,  or  dividends  thereon,  and  that  ex- 
ecution will  be  Issued  on  such  decree  as  upon 
judgment  In  district  court — ^Estate  of  Cook, 
14   Cal.    129,    133. 

4.  Cannot     be     collaterallx     attacked* — The 

decree  of  probate  court  for  payment  of  cred- 
itors is  Judicial  determination  of  rights  of 
parties  and  possesses  all  elements  of  final 
Judgment.  Like  Judgment  of  any  other  court 
rendered  in  exercise  of  competent  Jurisdiction, 
it  cannot  be  assailed  In  collateral  proceeding, 
nor  in  any  proceeding,  on  ground  of  Insuffi- 
ciency of  evidence  upon  which  it  was  ren- 
dered.— Estate  of  Cook,  14  CaL  180,   181. 

5.  Bacli    creditor    entitled    to    exoeatlon.^-* 

Upon  entry  of  order  for  payment  of  claims 
against  estate,  administrator  becomes  liable 
therefor  to  creditors,  both  personally  and 
upon  his  bond,  and  each  creditor  is  entitled 
to  an  execution  against  him  therefor. — Estate 
of  Sarment,  123  Cal.  331,  337,  66  Pac.  Rep. 
1016. 

6.  Same — ^Liability  snrrlTes  compliance  "vrith 
invalid  order.  —  Administrator  cannot  escape 
liability  to  creditors,  both  personally  and  on 
his  bond,  by  complying  with  an  order  which 
court  had  no  power  to  make. — Estate  of  Sar- 
ment, 128  Cal.  831,  887,  66  Pac.  Hep.  1016. 
See  Estate  of  Spanler,  120  Cal.  698,  63  Pac 
Rep.   367. 

7.  EXECUTOR  INDITIDUALIiY  lilABKE— 
Oto  decree  to  pay  money  on  hand. — The  pro- 
ceedings Instituted  by  plaintiff  as  creditor  of 
estate  of  deceaseds  against  executor  for  an 
order  and  decree  requiring  him  to  pay  amount 
of  debt  due  him,  was  In  nature  of  an  action 
for  recovery  of  money  which  he  had  in  his 
hands  in  a  fiduciary  capacity,  and  to  which 
plaintiff  was  entitled  to  extent  of  his  demand. 
The  decree  made  upon  Issue  Joined  between 
parties  was  Judgment  against  appellant  as 
executor  of  estate,  and  In  order  to  make  it 
at    once    effectual    against    him,    individually. 


statute  has  declared  that  he  shall  be  person- 
ally liable  for  payment  decreed  to  be  made.— 
Magraw  vs.   McGlynn,   26  Cal.   421,   482. 

8.  lilABIIilTY  —  Not  escaped  by  compliance 
with  Invalid  order. — After  settling  account  and 
apportioning   money   in   hands   of   administra- 
tors,   court   directed    that   upon   payment   Into 
court  and  to  clerk  of  certain  sum  by  admin- 
istrators  "which   last-mentioned  sum  Is   to  be 
paid   out   and   distributed   as   hereinbefore   di- 
rected,   and    said    administrators    shall    there-  I 
upon    be    entitled     to    their    discharge,"     such  1 
order  was  without  authority.     Upon  entry  of  j 
order   for   payment   of   claims   against   estate,    ' 
an    administrator   becomes    liable    thereftfr    to 
creditor,   both  personally  and   upon   his   bond, 
and  such  creditor  is  entitled  to  an  execution 
against  him  therefor.     He  cannot  escape  this 
liability  by  complying  with  order  which  court 
had  no  power  to  make. — ^Estate  of  Sarment,  128 
Cal.  888,  887,  66  Pac  Rep.  1016. 

9.  ORDER  TO  PAT  ASSETS  OF  ESTATE 
INTO  COURTS— Invalid.— An  order  made  by 
probate  court,  after  settling  account  and  ap- 
portioning money  In  hands  of  administrator, 
directing  that  "upon  payment  into  court  to 
clerk  thereof  sum  of  three  thousand  twenty- 
nine  dollars  and  eighty-two  cents  by  the  said 
J.  D.  BIddle,  administrator,  which  last-men- 
tioned sum  is  to  be  paid  out  and  distributed 
as  hereinbefore  directed,  said  administrator 
shall  thereupon  be  entitled  to  his  discharge 
is  not  supported  by  any  authority  cited,  nor 
Is  It  authorized  by  any  provision  of  statute. 
The  administrator  is  responsible-  for  assets  in 
his  hands,  and  so  long  as  he  remains  in  office 
is  entitled  to  retain  them  In  his  possession, 
until  disposed  of  to  parties  entitled  thereto 
under  directions  of  court. — Estate  of  Sarment, 
128  Cal.  881.  887,   66  Pac.  Rep.   1016. 

10.  STATUTE  PROVIDES  NO  CONSTRUC- 
TIVE    SERVICE    OF    NOTICE    OF    APPEAL.— 

The  statute  provides  no  method  of  construc- 
tive service  of  notice  of  appeal  from  order 
for  payment  of  claims  upon  non-residents  who 
have  not  appeared,  or  unknown  parties. — Es- 
tate of  McDougald,  148  Cal.  476,  479,  77  Pac 
Rep.  443,  79  Id.  878,  879. 


§  1660.  CLAIMS  NOT  INCLUDED  IN  ORDER  FOR  PATMENT  OF  DEBTS, 
HOW  DISPOSED  OF.  When  the  accounts  of  the  administrator  or  executor  have 
been  settled,  and  an  order  made  for  the  pajonent  of  debts  and  distribution  of  the 
estate,  no  creditor  whose  claim  was  not  included  in  the  order  for  payment  has  any- 
right  to  call  upon  the  creditors  who  have  been  paid,  or  upon  the  heirs,  devisees, 
or  legatees  to  contribute  to  the  payment  of  his  claim;  but  if  the  executor  or 
administrator  has  failed  to  give  the  notice  to  the  creditors,  as  prescribed  in  sec- 
tion fourteen  hundred  and  ninety-one,  such  creditor  may  recover  on  the  bond  of  the 
executor  or  administrator  the  amount  of  his  claim,  or  such  part  thereof  as  he  would 
have  been  entitled  to,  had  it  been  allowed.  This  section  shall  not  apply  to  any 
creditor  whose  claim  was  not  due  ten  months  before  the  day  of  settlement,  or 
whose  claim  was  contingent  and  did  not   become   absolute   ten   months   before 

such  day. 

History:     Enacted  March  11,  1872,  re-enaetment  of  |846  Probate  Act. 


f 


IS  1€51,  1602     (2120)  ORDERING  PAYBIBNT  OF  LBGACIE»— FIBTAL  ACCOOIIT. 


EPt.  lU. 


1;  2.  Applied,  cited,  construed,  referred  to. 
3.  ' '  EsUte  "--Meana  distributable,  disposable 
assets  onlj. 

1.     APPLDEBD,     CITEU),     CONSTRUED,     RE- 
FERRED TO,  etc. — 1.  Code  ■eetion*— Estate  of 

Hinckley,  68  Cal.  467,  616  (construed  with 
961661»  1661,  1669,  1686,  1691  post);  Ver- 
dier  vs.  Roach,  96  Cal.  467,  476,  81  Pac  Rep. 
664    (cited). 

&     8am«— 2.    Probate    Act    f2M.— Estate    of 


Crosby,  66  Cal.  674,   682   (construed  with  §244 
Probate  Aot). 

S.  <<ESTATE'»— Means  dlatrlbutable,  dlspoe- 
able  aeeete  only. — In  this  section  and  96  1651, 
1661,  1669,  1686,  1691  post  the  word  "estate" 
Is  clearly  used  as  equivalent  of  "distributable 
assets*';  where  code  speaks  of  distribution  of 
an  estate  and  of  persons  entitled  to  such  dis- 
tribution and  proportionate  interests,  it  refers 
to  disposable  assets  only. — Estate  of  Hinckley, 
68  Cal.  467,  616. 

§  1661.    OBDEB  FOB  PATMEHT  OF  LEGACIES  AND  EXTENSION  OF  TIME. 

If  the  whole  of  the  debts  have  been  paid  by  the  first  distribution,  the  court  must 
direct  the  payment  of  legacies  and  the  distribution  of  the  estate  among  the  heirs, 
legatees,  or  other  persons  entitled,  as  provided  in  the  next  chapter;  but  if  there 
be  debts  remaining  unpaid,  or  if,  for  other  reasons,  the  estate  be  not  in  a  proper 
condition  to  be  closed,  the  court  must  give  such  extension  of  time  as  may  be  rea- 
sonable for  a  final  settlement  of  the  estate. 

History:     Enacted  March  11,  1872,  re-enactment  of  S247  Probate  Aet  as 
amended  Maj  20,  1861,  Stats.  1861,  p.  648,  S  83. 


1,2.  Applied,  dted,  construed,  referred  to. 
3.  Legacies  due — ^Distribution  ordered  hj  pro- 
bate court. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FBRRfiSD  TO,  etc. — 1.  C^ode  sectioa, — Estate  of 
Crosby,  56  Cal.  674,  682  (cited);  Theller  vs. 
Such,  67  Cal.  446,  459  (cited);  Estate  of  Hinck- 
ley. 68  Cal,  457.  615  (construed  with  81650 
ante,  9§  1661,  1669,  1686,  1691  post);  Verdler  vs. 
Roach,  96  Cal.  467,  476,  31  Pac.  Rep.  564 
(cited);  Estate  of  Pearsons,  98  Cal.  608,  606, 
33  Pac.  Rep.  461  (applied);  Maddock  vs.  Rus- 
sell, 109  Cal.  417,  428,  42  Pac.  Rep.  1S9  (ap- 
plied). 

2.  Same— 2.  Probate  Aet  8247.— Estate  of 
Isaacs,  30  CaL  106.  Ill   (cited). 

A«  to  debts  to  estate  from  legatee,  see  note 
7  L.  R.  A.  281. 


Am  to  effect  of  asali^iiieat  of  lesaexy  see 
note  22  L.  R.  A.  444. 

As  to  paymeBt  of  lesaetes,  see  monographic 
note  9  Lw  R.  A.  244. 

Same — ^Upon  vlTlav  bosds^— See  post  f  1658 
and   note. 

As  to  petition  for  payment  of  lesaey  on  slv- 
ing  bond,  see  post  9  1658  and  note. 

8.     liBGACY    DUB  —  Dlatrfbvtlon    ordered. — 

If  a  legacy  falls  due,  or  a  partial  distribution 
of  an  estate  should  be  made,  the  probate  court 
can  order  the  personal  representative  to  make 
the  payment  or  distribution.  This  will  be 
done  upon  notice,  and,  tha  proceeding  being 
in  rem,  when  such  notice  is  griven  the  whole 
world  Is  brought  in.  This  must  be  exclusive 
of  a  suit  in  equity  in  which  the  parties  are 
necessarily  limited. — ^Toland  vs.  Earl.  129  Cal. 
148,  152,  61  Pac.  Rep.  914,  79  Am.  St.  Rep.  148. 


§  1662.    FINAL  ACCOUNT,  WHEN  TO  BE  BIADE.    At  the  time  designated 

in  the  last  section,  or  sooner,  if  within  that  time  all  the  property  of  the  estate  has 

been  sold,  or  there  are  sufficient  funds  in  his  hands  for  the  payment  of  all  the 

debts  due  by  the  estate,  and  the  estate  be  in  a  proper  condition  to  be  closed,  the 

executor  or  administrator  must  render  a  final  account,  and  pray  a  settlement  of  his 

administration. 

History:     Enacted  March  11,   1872,  re-enactment  of  §248  Probate  Aet  as 
amended  May  20,  1861,  Stats.  1861,  p.  648,  S  84. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Errors  in  settling  aceount — ^Final,  unless  ap- 

pealed from. 

3.  Executor  only  adverse  party  served  on  appeaL 

4.  Order  allowing  aeeoun^— Not  distribution  and 

discharge. 

5.  Personal  property— Court  may  compel  account 

of. 

6.  Settlement  of  account — Bars  recovery  of  prop- 

erty by  heirs. 

7.  Sole  distributee— May  waive  rendition  of  final 

account. 

8.  Until  distribution  trustees  must  account. 


1.  APPLIBD^  CITBD,  CONSTRUBD,  RB- 
FBRRED  TO,  etc..  In:  Maddock  vs.  Russell. 
109  Cal.  417,  42S,  42  Pac.  Rep.  139  (applied); 
Dennis  vs.  Bint,  122  Cal.  89,  45,  68  Am.  St. 
Rep.  81,  64  Pac.  Rep.  878  (cited). 

As  to  rendering  aecomits  at  the  exptratiOB 
of  tevm,  see  ante  1 1628  and .  note. 

Am  to  aettlemeat  of  aceonnta,  when  aad  when 
not  conclusive,  see  ante  §  1637  and  note. 

2.  BRRORS  IN  SB'PnilvrG  ACCOinfF— Final 
vnlesB  appealed  from. — ^Where  an  executor  has 
not  appealed  from  decree,  which  settles  his 
final    account   and    determines   how   much   re- 
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mains  in  hia  hands  belonging  to  estate,  the 
determination  having  been  dearly  within 
jurisdiction  of  court,  whatever  errots  may 
have  been  committed  by  probate  court  in 
reaching  conclusion  eannot  be  interfered 
with  upon  appeal  from  order  of  distribution  of 
estate  thereafter  made. — Estate  of  Burdick, 
112  Cal.  387,  391,  44  Pac  Rep.  784. 

8.  EXECUTOR  ONLY  ADTSOISB  PARTY 
SBRVED  O^  APPUAl^i^— Upoa  801  appeal  from 
an  order  settling  account  of  an  executor, 
where  appeal  is  by  heirs  who  contested  an 
item  of  commissions  allowed  to  executor,  ex- 
ecutor was  only  adverse  party  upon  whom  it 
w^as  necessary  to  serve  notice  of  appeaL — 
Estate  of  Delaney,  110  Cal.  668.  666,  42  Pac. 
Rep.    981. 

Modified  in  Estate  of  Bullard,  114  CaL  462, 
468,  46  Pac.  Rep.  297. 

4.  ORDBR  AliliOWING  ACCOUNT  —  Not 
dtotrllmtton  aad  dlacharve. — ^The  mere  al- 
lowance of  final  account  is  not  legal  equiv- 
alent of  decree  of  distribution.  Such  an  ac- 
count allowed  does  not  import  all'  conditions 
prescribed  by  statute  as  prerequisites  of  de- 
cree discharging  executor  and  terminating 
his  trust. — ^McCrea  vs.  Haraszthy,  61  Cal.  146, 
161;  Dohs  vs.  Dohs,  60  Cal.  256,  260;  Estate  of 
Rose,  SO  Cal.  166,  170,  22  Pac.  Rep.  86. 

8.  PERSONAL  PROPBRTY-.-Coiirt  may  eom- 
pel  account  of. — Personal  property  belonging  to 
estate  of  testatrix,  whether  it  be  such  as 
testatrix  owned  at  time  of  her  death  or  is 
proceeds  of  other  property  of  estate  sold  by 
executor,  is  subject  to  control  of  probate 
court,  except  so  far  as  It  may  have  been  ex- 
empted therefrom  by  provisions  of  will;  and 
court  has  competent  authority  to  make  all 
necessary  orders  to  compel  an  account  of  such 
property,  and  to  cause  distribution  to  be  made 
among  those  entitled  thereto. — ^Auguisola  vs. 
Amaz,  61  Cal.  486,  438;  Rosenberg  vs.  Frank, 
68  Cal.  887.  419;  Hubbard  vs.  Urton,  67  Fed. 
Rep.  421.  See  Deck  vs.  Oherke,  12  Cal.  483, 
78  Am.  Dec.  666.  660;  Ournee  vs.  Maloney.  88 
Cal.   86,   99  Am.   Dec.   862. 


0.  SETTLEMENT  OF  ACCOUNT— Bars 
covery  of  property  by  heinu — ^In  an  action  by 
heirs  at  law  against  executor,  under  will  of 
deceased,  to  recover  value  of  certain  personal 
property  alleged  to  be  in  his  possession  be- 
longing to  estate,  but  which  he  had  refused 
to  deliver,  where  decree  of  final  account  had 
been  rendered,  approved,  allowed,  and  settled, 
after  due  notice,  such  settlement  wM  bar  to 
plaintiff's  recovery. — Grady  vs.  Porter,  68  Cal. 
680,  685;  Dean  vs.  Superior  Court,  63  Cal.  473; 
Tobelman  vs.  Hlldebrandt,  72  Cal.  818,  816,  14 
Pac.  Rep.  20;  Estate  of  Grant,  181  Cal.  426, 
429,  68  Pac.  Rep.  731;  Sllva  vs.  Santos,  188 
Cal.   636,  641,  71  Pac  Rep.  703. 

7.  SOLE  DISTRIBUTEB— May  waive  reafl- 
tton  of  final  aooovmt; — ^Where  court  had  gen- 
eral jurisdiction,  will  had  been  probated,  let- 
ters Issued^  notice  to  oredltors  duly  given, 
all  claims  paid,  time  for  filing  other  claims 
had  expired,  and  all  Interest  of  other  persons  in 
estate  conveyed  to  executrix,  entire  estate  be- 
comes invested  in  her,  and  she  alone  had  right 
to  demand  an  accounting,  and  accounting, 
when  made,  must  have  been  made  with  her 
only,  and  for  purpose  of  settling  account  to 
which  she,  as  sole  distributee,  would  be  en- 
titled. She  had,  in  such  case,  right  to  waive 
rendition  and  settlement  of  such  account, 
and  to  consent  that  distribution  might  be 
made  without  such  intermediate  proceeding. — 
Middleooft  vs.  Superior  Court,  81  Cal.  Dec.  866. 
868,  84  Pac  Rep.  764. 

8.  UNTIL  DISTRIBUTION  THE  TRUSTEES 
MUST  ACCOUNTii — ^A  demurrer  was  properly 
sustained  to  complaint  filed  in  an  action 
brought  in  court  of  equity  against  trustees 
to  enforce  performance  of  special  trust,  and 
for  an  accounting  of  trust  estate  by  trustees 
thereof.  Until  distribution  of  estate  of  de- 
ceased, trustees  hold  property  as  executors. 
and  must  account  to  probate  court  for  all 
property  received  by  them  as  such,  and  it  is 
for  that  court  to  settle  account  of  executor. — 
Dougherty  vs.  Bartlett,  100  CaL  496,  499,  86 
Pac  Rep.  481. 


§  1668.    NEGLECT  TO  BENDER  FINAL  ACCOUNT,  HOW  TREATED.    If  he 

neglects  to  render  his  account,  the  same  proceedings  may  be  had  as  prescribed  in 
this  chapter  in  regard  to  the  first  account  to  be  rendered  by  him;  and  all  the  pro- 
visions of  this  chapter  relative  to  the  last-mentioned  account,  and  the  notice  and 
settlement  thereof,  apply  to  his  account  presented  for  final  settlement. 

History:     Enaeted  Maioh  11,  1872,  re-enaetxnent  of  S  249  Probate  Act. 

Applied*   elted,   conatr«ed  referred  to,   eto.—  As  to  proceedlAira  to  foree  aa  aeeovnt,  see 

Probate   Act   S249.— Oray   vs.    Palmer,    9    Cal.  ante  991688-1680  and  notes. 

616,  636  (cited);  Estate  of  Isaacs,  80  Cal.  106,  As  to  when  flaal  aoocmat  to  bo  made,  see  ante 

111  (cited).  11668  and  note. 
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CHAPTER  XL 

OF  THE   PARTITION.  DISTRIBUTION,  AND  FINAL  SBTTLBMBNT  OF  BSTATBS. 

Article  I.    Partial  Distribution  Prior  to  Final  Settlement,  S5  1668-1663. 

II.    Distribution  on  Final  Settlement,  §§  1664-1670. 

ni.    Distribution  and  Partition,  §§  1675-1686. 

lY.      Agents    for    Absent    Interested    Parties.     Discharge    of    Ezeeotor    or    Admisiatratori 
§§  169M698. 

y.    Accounts  of  Trustees.    Distribution,  S§  1699-170S%. 


ARTICLE   L 

PARTIAL    DISTRIBUTION    PRIOR    TO    FINAL    SBTTLKMBSNT. 


§  1658.  Payment  of  legacies  upon  giv- 
ing bonds. 

S  1659.  Notice  of  application  for  leg- 
acies. 

S  1660.  Executor  or  other  person  may 
resist  application. 


§  1661.  Decree  prayed  for  to  require  bond,  which  must  be 
given.  May  order  whole  or  part  of  share  to  be  deliv- 
ered. Where  partition  necessary,  how  made.  Costs. 

S  1662.    Order  for  payment  of  bond,  and  suit  thereon. 

S  1663.  After  one  year  from  issuance  of  letters  testamentary 
petition  may  be  made  for  distribution. 


§  1668.  PATMENT  OF  LEOA0IE8  UPON  OIVINa  BONDS.  At  any  time 
after  the  lapse  of  four  months  from  the  issuing  of  letters  testamentary  or  of  admin- 
istration, any  heir,  devisee,  or  legatee  may  present  his  petition  to  the  court  for 
the  legacy  or  share  of  the  estate  to  which  he  is  entitled,  to  be  given  to  him  upon 
his  giving  bonds,  with  security,  for  the  payment  of  his  proportion  of  the  debts  of 
the  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §250  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  648,  §  85 ;  amended  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdta  1900-1,  p.  229,  act  held  unconstitutional,  see 
history,  §  5  ante. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Bond — As   security  against  contested   or 

belated  claims. 

4.  Same — ^Dispensed  with,  claims  secured,  or 

time  expired. 

5.  Burden  on  applicant  to  show  estate  little 

indebted. 

6.  Elaborate  pleadings  n6t  necessary. 

7.  Inheritance-tax — Not  considered  on  hear- 

ing. 

8.  Legacy — Payable  though  action  pending 

on  rejected  claim. 

9.  Partial  distribution — After  one  year. 

10.  Same — Not  during  special  administration. 
11, 12.  Petition — By  executor,  not  contemplated. 

13.  Same — Must   contain   statement   of   stat- 

utory facts. 

14.  Protection  of  persons  interested — ^Discre- 

tion of  probate  judge. 

15.  Sufficient  for  creditors — To  be  left,  witti- 

out  recourse  to  bond. 

16.  Title,  share,  costs— Discretion  of  court. 

17.  Ultimate     facts    concerning    estate    and 

debts,  sufficient. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
FBRRE3D  TO,  etc. — 1.  Code  Bectloii. — Theller 
vs.  Such,  67  Cal.  447,  469  (cited);  Estate  of 
Kelley,  63  Cal.  106,  107  (applied);  Estate  of 
Dunne,  66  Cal.  878,  880,  4  Pac.  Rep.  379  (con- 
strued); Estate  of  Letelller,  74  Cal.  311,  812, 
16  Pac.  Rep.  847  (construed  with  81659  post); 
Estate  of  Jessup,  81  Cal.  408,  487,  21  Pac.  Rep, 


976,  22  Id.  742,  1028,  6  L.  R.  A.  694  (applied); 
Estate  of  Crocker,  106  Cal.  868,  371,  88  Pac. 
Rep.  964  (construed  with  99  1669,  1660,  1661,  1662, 
1668  post);  Morffew  vs.  San  Francisco  &  S.  R. 
R.  Co.,  107  Cal.  687,  694,  40  Pac.  Rep.  810 
(construed  with  99  1462,  1468  ante,  9  1666  post) ; 
Estate  of  Ryer,  110  Cal.  666,  661,  42  Pac.  Rep. 
1082  (referred  to);  Estate  of  Painter.  116  Cal. 
686.  630,  47  Pac.  Rep.  700  (construed);  Estate 
of  Cavarly,  119  Cal.  406.  408.  61  Pac.  Rep.  629 
(applied);  Estate  of  Hale,  121  Cal.  126,  127.  58 
Pac  Rep.  429  (construed  with  99  1669, 1660.  1661, 
1662,  1663  post);  Estate  of  Mitchell,  121  Cal. 
391,  893,  68  Pac.  Rep.  810  (applied);  Estate  of 
Sheid,  122  Cal.  628,  630,  66  Pac.  Rep.  828 
(cited);  Estate  of  Fair,  132  Cal.  628,  564,  60 
Pac.  Rep.  442,  64  Id.  1000  (cited):  Alcorn  vs. 
Buschke.  183  Cal.  666,  668,  66  Pac  Rep.  15 
(cited). 

2.  Same — 2,  Probate  Act  9  2BO. — Sparks  vs. 
De  la  Ouerra,  14  Cal.  108,  112  (cited);  Estate 
of  Woodworth,  31  Cal.  696,  618  (construed 
with  9  267  Probate  Act). 

As  to  abatement  between  lesaetea,  see 
KERR'S  CYC.  CIV.  CODB  991361,  1362  and 
notes. 

As  to  abatement  of  learaeles,  see  mono- 
graphic   note    8    Am.    St.    Rep.    720-726. 

As  to  annuities,  see  KERR'S  CTC.  CIV, 
CODE    9 1367    and    note. 

As  to  eontrlbvtlon  amonff  Icffateesy  see 
ante  9  1664. 
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As    to    <«wf<milie    legacies    dcflned,    see 

monographic  note  8  Am.  St.  Rep.  721. 

As  to  dcalsnatlon  of  lesa«lo%  s««  KBRR'S 
CYC.  CIT.  CODB  8  1SB7  and  note. 

As  to  seaend  leiracle«  dellaedf  see  mono- 
graphic note  8  Am.  St  Rep.  721. 

Aa  to  Ideatllleatloa  of  lesatooa  by  cstrlaaio 
ovidoacoy  see  monoffraphlo  note  SO  Am.  St. 
Rep.  281. 

As  to  lapoed  lesaeioa  falllag  lato  rcaidvvaa» 
see  monographic  note  48  Am.  St.  Rep.  197,  198. 

Aa  to  legacy  froat  sarety  to  co-sarety,  aad 
effect  of  aaalgaaAoat  of  lcgacy»  see  note  22 
L.  R.  A.   444. 

That  legacy  acod  aot  bo  vaid  aatil  court 
ordcra,  see  ante  8  1646. 

Aa  to  liability  of  legatees  for  debts  of  tcs- 
tator»  see  ante  98  1668,  1564,  1660;  also  KBRR'S 
CYC.  cnr.  CODB  g  1877  and  note. 

As  to  aatare  aad  dealgnatloa  of  legacies, 
see  KBRR'S  CYC.  CIT.  CODB  9  1857  and  note. 

Aa  to  aoa-hbateaieat  of  legacies  irbea  Tata* 
able  coaslderatloB  paid,  see  monographic  note 
8  Am.  St.  Rep.  726, 

Aa  to  order  for  paymeat  of  legacies,  see 
ante  99 1646,   1661  and  notes. 

As  to  partial  dlatrtbatlOB,  see  post  9 1661 
and  note. 

As  to  paymeat  of  legacies  by  executors,  see 
monographic  notes  8  Am.  St.  Rep.  722;  78  Am. 
St  Rep.  205-207. 

As  to  paymeat  of  legacies,  laterest  ou 
legacy,  etc.,  see  note  9  L.  R.  A.  244. 

As  to  pctltloa  of  legatee  after  oae  year,  see 
post  9  1663  and  note. 

As  to  presnmptloa  of  payateat  of  legacies, 
see  monographic  note  18  Am.  St  Rep.  883. 

As  to  property  resorted  to  for  paymeat  of 
legacies,  see  KBRR'S  CYC.  CIV.  CODB  91860 
and  note. 

As  to  resldaary  legacies,  dellaed,  see  mono- 
graphic note  8  Am.  St  Rep.  722. 

As  to  satisfactloB  of  legacies,  see  KBRR*8 
CYC.  CIT.  CODB  91867  and  note. 

As  to  speelfle  devises  aad  legacies,  see 
KERR*S  CYC.  CIT.  CODB  9  1368  and  note. 

As  to  specUlc  legacies  dellaed,  see  mono- 
graphic  note  8  Am.   St  Rep.   720. 

As  to  speclflc  legacies  for  life  oalyy  see 
KBRR*S    CYC.    CIT.    CODB    9  1865. 

As  to  whea  legacies  due,  see  KBRR'S  CYC. 
CIV.  CODB  9  1368  and  note. 

As  to  whea  legacies  are  vested,  aad  wbea 
coatlageat,  see  monographic  note  10  Am.  St 
Rep.  471-479. 

S.  BONI>— As  security  agalast  coatested  or 
belated  clalms.~Ijegatee  obtaining  an  order 
for  payment  of  his  legacy  is  required  to  give 
bond  for  payment  of  his  proportion  of  debts.  It 
would  seem,  however,  that  bond  is  given  princi- 
pally to  secure  estate  against  contested 
claims,  or  claims  which  may  come  in  after 
order  is  made,  since  court  Is  directed  to  order 
payment  of  legacy  only  '"when  It  appears  that 
estate  is  but  little  indebted,  and  that  share 
of  party  applying  may  be  allowed  to  him 
without  loss  to  creditors  of  estate."— Estate 
of  Dunne,   65  Cal.   378,  380,   4  Pac.   Rep.  379. 

4.  DIspeased  with,  dalais  secured,  or  tlaie 
expired. — Before  receiving  his  share  upon  par- 
tial distribution  distributee  must  give  bond, 
as   required   by    this    section    and   9 1661    post, 


and  it  is  only  in  cases  where  time  for  pre- 
senting claims  has  expired,  and  all  claims 
allowed  have  been  paid,  or  are  secured  by 
mortgage,  etc.,  that  court  is  authorized  to 
dispense  with  bond.— Estate  of  Mitchell,  121 
Cal.  891,  894,  68  Pac.  Rep.  810. 

5.  BURDBN  ON  APPLICANT  TO  SHOW 
BSTATB  lilTTIiB  INDBBTBD.— An  application 
for  partial  distribution,  whether  from  opposi- 
tion or  not  or  whatever  opposition  may  be, 
petitioner  must  show  that  estate  is  but  little 
indebted;  that  he  is  entitled  to  share  he  asks, 
and  what  when  expenses  of  administration 
are  paid,  his  share  will  amount  to.  The  only 
office  of  opposition  is  to  rebut  this  showing. — 
Estate  of  Painter,  115  Cal.  685,  640,  47  Pac 
Rep.   700. 

6.  BliABORATB  PLEADINGS  NOT  NECES- 
SARY.— Code  does  not  attempt  to  prescribe 
form  or  contents  of  petition  referred  to  in 
this  section,  but  it  is  clear  that  elaborate 
pleadings  are  not  required  or  contemplated 
in  proceeding,  and  so  far  as  executrix  is  con- 
cerned they  are  not  necessary.  A  procedure 
in  probate  court  is  generally  summary,  re- 
quiring no  pleadlngrs  in  technical  sense,  nor 
adherence  to  artificial  rule  in  statement  of 
cause  of  action  or  defense.  An  Intelligent 
statement  of  an  existing  substantial  right, 
which  court  has  Jurisdiction  to  enforce,  is 
sufficient  allegation  of  all  matters  necessary 
to  sustain  Judgment — Estate  of  Murphy,  145 
Cal.  464,  466,  78  Pac.  Rep.  960. 

7.  INHBRITANCB-TAX— Not  coasldered  oa 
hearlag. — In  determining  upon  hearing  of  peti- 
tion for  partial  distribution  amount  of  money 
in  hands  of  executor  available  for  payment 
of  respondent's  legacy,  court  was  not  required 
to  take  into  consideration  amount  of  collateral 
inheritance-tax.  Such  tax  is  not  one  of  ex- 
penses of  administration,  nor  charge  upon 
general  estate  of  decedent  but  is  in  nature 
of  an  imposed  tax,  or  .tax  upon  right  of  suc- 
cession, and  is  imposed  upon  several  amounts 
of  decedent's  estate,  to  which  successors 
thereto  are  respectively  entitled. — Estate  of 
Chesney,   1  Cal.  App.  30,  88,  81  Pac.  Rep.   679. 

8.  LEGACY — ^Payable,  tbougb  actloa  pead- 
lag  OB  rejected  clalai. — The  fact  that  claim 
against  estate,  presented  by  heir,  had  been 
rejected  by  executors,  and  that  suit  thereon 
was  pending,  did  not  preclude  court  from 
making  an  order  for  payment  of  legacy  to 
such  heir  any  more  than  would  suit  upon 
rejected  claim  of  any  other  person. — Estate  of 
Chesney,  1  Cal.  App.  30,  88,  81  Pac.  Rep.  679. 

9.  "partial  distribution  —  After  oae 
year. — ^Record  shows  upon  its  face  that  more 
than  one  year  had  elapsed  from  issuance  of 
letters  testamentary  to  filing  of  petition  un- 
der this  section,  and  power  of  court  to  make 
an  order  of  partial  distribution  before  final 
settlement  is  expressly  conferred  by  statute. — 
Estate  of  Crocker,  105  Cal.  368,  871,  88  Pac. 
Rep.   954. 

10.  Not   durlag   special   admlalstratloa. — No 

express  authority  for  decreeing  partial  dis- 
tribution of  an  estate  in  hands  of  special 
administrator  is  found  in  statute. — Estate  of 
Welch,  106  Cal.  427,  433,  89  Pac.  Rep.  806. 
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11.  PETITION^By  exe«ator  not  eontem- 
yiated, — ^Thls  and  next  succeedlner  section  are 
only  ones  authorizing  partial  distribution  to 
be  made.  It  seems  that  they  do  not  contem- 
plate petition  by  executor  to  whom  It  is  of 
no  concern  whether  an  heir,  devisee,  or  lega- 
tee gets  paid  In  advance  or  not — Estate  of 
Letellier.  74  Cal.  811,  312,  15  Pac.  Rep.  847; 
Alcorn  vs.  Buschke,  183  Cal.  666,  65S,  66  Pac 
Rep.   16. 

12.  Petition  for  partial  distribution,  to 
which  widow  as  executrix  filed  demurrer, 
grounds  of  which  were  that  facts  stated  do 
not  entitle  petitioner  to  relief  asked  for; 
without  determining  whether  or  not  this 
would  be  sufficient  statement  of  facts,  If  ob- 
jection were  made  by  heir,  or  by  another 
legatee,  it  is  sufficient  as  against  executrix, 
who,  generally,  must  have  greater'  knowledge 
oi  value  and  character  of  property,  amount 
on  hand,  and  amount  of  indebtedness  than  any 
other  person. — Estate  of  Murphy,  145  Cal.  464, 
466,  78   Pac  Rep.   960. 

IS.  MiMt  coiitalm  statemeBt  of  statutory 
facts. — This  section,  and  next  five  sections, 
authorize  an  order  of  partial  distribution  only 
in  event  that  "it  appear  that  estate  is  but 
little  Indebted  -and  that  share  of  party  apply- 
ing may  be  allowed  to  him  without  loss  to 
creditors  of  estate.*'  Without  existence  of 
these  facts  courts  cannot  competently  make 
such  an  order,  even  in  absence  of  opposition 
thereto.  The  contemplation  of  statute  is  that, 
unless  these  facts  exist,  there  is  no  right  to 
partial  distribution,  no  matter  what  condition 
of  estate  may  be  in  other  respects. — Estate  of 
Painter,  116  Cal.  686,  642,  47  Pac.  Rep.  700: 
Estate  of  Hale,  121  Cal.  126,  127,  58  Pac.  Rep. 
429. 

14.  PROTECTION  OF  PERSONS  INTER- 
ESTED— Discretion  of  probate  Judge. — Under 
this  section  application  for  partial  distribution 
may  be  made  at  any  time  after  lapse  of  four 
months  from  issuance  of  letters.  It  is  evident 
that    persons    interested    in    estate    have   very 


little  protection  in  this  proceeding;,  except  in 
discretion  of  probate  Judge;  and  he  should 
therefore  proceed  with  greatest  caution. — Es- 
tate of  Painter,  116  Cal.  636,  639,  47  Pac  Rep. 
700. 

15.  SITFFIQIENT  FOR  CREDITORS— To  hm 
left,  withovt  v«co«rse  to  bond. — It  Is  well  to 
observe  that  oreditors  are  not  to  be  deprived 
of  their  lien  upon  assets  of  estate  and  given 
a  bond  in  lieu  thereof.  Court  should  see  that 
sufficient  assets  are  left  after  partial  distribu- 
tion to  pay  them  without  recourse  to  bond. 
Requirement  of  bond  is  only  additional  security 
to  provide  against  unforeseen  liabilities  and 
against  errors  In  Judgment.~-Estate  of  Painter. 
116  Cal.  636,  640.  47  Pac.  Rep.  700. 

16.  TITLE,    SHARE,   COSTS  —  Dlaeretlon    of 

covrt.— Upon  application  for  partial  distribu- 
tion court  may  be  called  upon  to  determine 
other  questions  than  those  pertaining  to  inter- 
ests of  creditors,  as,  for  instance,  whether  the 
applicant  is  entitled  to  his  share  of  estate, 
and,  if  so,  what  share  is  necessarily  involved. 
So,  too,  it  may  be  that  costs  of  administration 
may  be  so  great  that  there  will  be  no  estate 
to  distribute.  Very  much  must,  therefore,  be 
left  to  discretion  of  probate  Judge,  and  when 
he  decides  that  condition  of  estate  is  such 
that  distribution  can  be  safely  made  his  con- 
clusion would  not  often  be  reversed  on  appeal. 
—Estate  of  Painter,  115  Cal.  686,  640,  47  Pac 
Rep.  700. 

17.  ULTIMATE  FACTS  CONCERNING  ES- 
TATE AND  DEBTS,  SUFFICIENT.— Statement 
of  ultimate  facts  concerning  nature  of  estate 
and  amount  of  debts  which,  according  to  code, 
court  must  find  to  exist  before  making  order, 
will  afford  sufficient  information  of  grounds  on 
which  application  will  be  made,  to  enable  the 
executor  at  least  to  make  proper  opposition  or 
defense.  If  it  accomplishes  this  it  serves  the 
pprposes  for  which  pleadlngrs  are  required. — 
Estate  of  Murphy,  146  Cal.  464,  467,  78  Pac 
Rep.  960. 


§  1669.  NOTICE  OF  APPLICATION  FOB  LEGACIES.  Notice  of  the  applica- 
tion must  be  given  to  the  executor  or  administrator,  personally,  and  to  all  persons 
interested  in  the  estate,  in  the  same  manner  that  notice  is  required  to  be  given  of 
the  settlement  of  the  account  of  an  executor  or  administrator. 

History:     Enacted  March   11,   1872,  re-enactment  of  §251  Probate  Aet  ^ 
amended  May  20,  1861,  Stats.  1861,  p.  648,  §  86. 


Applied,  cited,  coiurtmed,  referred  to,  etc,  in: 
Estate  of  Kelley.  63  Cal.  106.  107  (applied): 
Estate  of  Jessup,  81  Cal.  408,  437,  21  Pac.  Rep. 
976.  22  Id.  742,  1028,  6  L.  R.  A.  594  (applied); 
Estate  of  Crocker,  106  Cal.  368,  371.  38 
Pac.  Rep.  964  (construed  with  1 1658  ante  and 
88  1660,  1661,  1662,  1663  post);  Estate  of  Ryer.  110 


Cal.  666,  561,  42  Pac.  Rep.  1082  (applied):  Es- 
tate of  Hale,  121  Cal.  126,  127,  68  Pac.  Rep.  429 
(construed  with  8 1658  ante  and  88 1660,  1661, 
1662,  1663  post). 

As  to  notice  of  oettlemoBt  of  any  account,  see 
ante  8  1638. 


§  1660.    EXECUTOR  OB  OTHEB  PERSON  MAT  RESIST  APPLICATION.    The 

executor  or  administrator,  or  any  person  interested  in  the  estate,  may  appear  at  the 
time  named  and  resist  the  application,  or  any  other  heir,  devisee,  or  legatee  may 
make  a  similar  application  for  himself. 

History:     Enacted  March  11,  1872,  re-enactment  of  §252  Probate  Act 
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1.  APPUBD,  CITBD,  CONSTRVBD,  RB- 
FERRE2D  TO,  etc.,  In:  Estate  of  Kelley,  63  Cal. 
106,  107  (applied);  Estate  of  Crocker,  106  Cal. 
868,  371.  38  Pac.  Rep.  954  (construed  with  99  1658, 
1669  ante  and  991661,  1662,  1663  post);  Estate 
of  Ryer,  110  Cal.  666,  661,  42  Pac.  Rep.  1082 
(applied);  Estate  of  Hale,  121  Cal.  126,  127, 
68  Pac  Rep.  429  (construed  with  99  1668,  1669 
ante  and  991661,  1662,  1663  post). 

As  to  authority  of  ezeentors  and  admlals* 
tratora  to  pay  lesaelea,  s«e  monoirraphic  note 
78  Am.  St.  Rep.  206-207. 

As  to  person  Interested,  see  ante  9  1686. 


2.  RBAIiTY  RESORTED  TO  FOR  PAY- 
MENT, MONET  INS1JFFICIENT<--On  an  appli- 
cation for  payment  of  leeracy  court  was  not 
required  to  take  into  consideration  the  amount 
that  may  be  required  for  erecting:  tombstone 
authorized  by  will.  If  money  in  hands  of  the 
executors,  after  making  other  payments,  shall 
be  insufilcient  therefor,  they  can  resort  to 
realty,  and  legatee  is  not  required  to  await 
such  expenditure  before  being  entitled  to  re- 
ceive his  legacy. — Estate  of  Chesney,  1  Cal. 
App.  80,  88,  84,  81  Pao.  Rep.  679. 


§1661.  DECREE  PRATED  FOR  TO  REQUIRE  BOND,  WHICH  MUST  BE 
GIVEN.  MAY  ORDER  WHOLE  OR  PART  OF  SHARE  TO  BE  DELIVERED. 
WHERE  PARTITION  NECESSARY,  HOW  MADE.  COSTS.  If,  at  the  hearing, 
it  appear  that  the  estate  is  but  little  indebted,  and  that  the  share  of  the  party 
appl3ring  may  be  allowed  to  him  without  loss  to  the  creditors  of  the  estate,  the 
court  must  make  an  order  in  conformity  with  the  prayer  of  the  applicant,  requiring : 

1.  Each  heir,  legatee,  or  devisee  obtaining  such  order,  before  receiving  his  share, 
or  any  portion  thereof,  to  execute  and  deliver  to  the  executor  or  administrator  a 
bond,  in  such  sum  as  ediall  be  designated  by  the  court,  or  a  judge  thereof,  with  sure- 
ties to  be  approved  by  the  judge,  payable  to  the  executor  or  administrator,  and 
conditioned  for  the  payment,  whenever  required,  of  his  proportion  of  the  debts  due 
from  the  estate,  not  exceeding  the  value  or  amount  of  the  legacy  or  portion  of  the 
estate  to  which  he  is  entitled. 

2.  The  executor  or  administrator  to  deliver  to  the  heir,  legatee,  or  devisee,  the 
whole  portion  of  the  estate  to  which  he  may  be  entitled,  or  only  a  part  thereof, 
designating  it.  If,  in  the  execution  of  the  order,  a  partition  is  necessary  between 
two  or  more  of  the  parties  interested,  it  must  be  made  in  the  manner  hereinafter  pre- 
scribed. The  costs  of  these  proceedings  shall  be  paid  by  the  applicant,  or  if  there 
be  more  than  one,  shall  be  apportioned  equally  amongst  them. 

History:  Enacted  March  11,  1872,  founded  on  §§253-256  Probate  Act; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  102;  by  Code 
OommiBsion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  230,  act  held  tmcon- 
stitational,  see  history,  §  5  ante. 


1, 2.  Applied,  <nted,  eonstrued,  referred  to. 
S.  '' Estate '' — ^In  this  section,  means  "dispos- 
able estate. '' 

4.  Ezeentrix  not  concerned  with  distribution. 

5.  Same— Widow,  executrix,   concluded. 

6.  Legacy  payable  without  bond — ^When  funds 

on  hand  in  excess. 

7.  Order — ^Refused  where  probable  loss  to  ex- 

ecutor or  creditors. 

8.  Same — Should  specify  sums. 

9.  Partial    distribution    not    granted — Bj   de- 

fault. 

10.  Petition  sufficient  as  to  executrix — No  ob- 

jection by  heir. 

11.  Whole  share  or  part,  distributed,  bond  given. 

12.  Widow,    as    executrix,    and    for    creators, 

party  aggrieved. 

13.  Words  "little  indebted"— Used   relatively. 

1.  APPLIED,  CITBD,  COTV9TRUBD,  RB- 
FESRRBD  TO,  etc. — 1.  Code  seetlon. — Estate  of 
Hinckley.  68  Cal.  457,  515  (construed  with 
111650.  1661  ante  and  fiS  1669,  1686,  1691  post): 
Estate  of  Kelley,  63  Cal.  106.  107  (applied): 
Estate  of  Dunne.   65   Cal.   378,   380,   4   Pac.  Hep 


379  (construed);  Estate  of  Crocker,  106  Cal. 
868.  371.  88  Pac.  Rep.  954  (construed  with  §9  1658, 
1659,  1660  ante  and  H  1662. 1663  post);  Estate  of 
Hale.  121  Cal.  125,  127,  63  Pac.  Rep.  489  (con- 
strued with  99  1658,  1659.  1660  ante  and  S9  1662,. 
1663  post);  Estate  of  Mitchell.  121  Cal.  391,  393.. 
63  Pac.  Rep.  810  (applied);  Estate  of  Murphy, 
145  Cal.  464.  466.  78  Pac.  Rep.  960  (construed); 
Estate  of  Dutard,  147  Cal.  263.  81  Pac.  Rep. 
519  (cited);  Estate  of  Thayer.  1  Cal.  App.  104, 
106.  81  Pac.  Rep.  658.  659  (cited). 

a.  Same — 2,  Probate  Act  §258. — Sparks  vs. 
De  la  Guerra.  14  Cat.  108.  112  (cited);  MeekB 
vs.  Hahn,  20  Cal.  621,  627  (construed). 

As  to  partition  of  any  property  asslrned  by 
decree  of  distribution,  see  post  9  1676  et  seq. 
and   notes. 

As  to  payment  of  taxes  before  any  decree  of 
dintrlbntlon,  see  post  9 1669  and  note. 

As  to  recordtnc  of  order  of  dlstrlbntion,  see 
post  9  1684  and  note. 

8.  <<  ESTATE  "—In  this  section  means  <<dls- 
posable  estate*" — Too  much  stress  ougrht  not 
to  be  placed  upon  applications  of  a  term  which 
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In  codes  themselves  is  employed  In  different 
senses.  Thus:  "The  executor  to  deliver  to 
heir,  leeratee,  or  devisee  whole  portion  of  estate 
to  which  he  may  be  entitled,"  i.  e.  portion  of 
distributable  assets.  Where  code  speaks  of 
distribution  of  estate  and  of  persons  entitled 
to  such  distribution,  and  their  proportionate 
interests,  it  refers  to  disposable  estate  only. — 
Estate  of  Hinckley,  68  Cal.  457.  616. 

4.  ESXBCUTRIX  NOT  CONCERNED  HVITH 
DISTRIBVTION.—Claim  of  an  executrix  that 
petitioners  for  partial  distribution  had  for- 
feited their  right  to  legacies  because  of  an 
alleged  violation  of  provision  in  will  that  if 
any  one  named  therein  should  contest  same  he 
or  she  would  take  nothing  under  it,  is  matter 
in  which,  as  executrix,  she  has  no  interest. 
It  does  not  affect  executrix  in  her  representa- 
tive capacity;  it  concerns  only  rights  of  the 
residuary  devisees.  In  such  cases  executrix 
"cannot  litigate  claims  of  one  set  of  legatees 
against  other  at  expense  of  estate,"  nor  main- 
tain an  appeal. — Estate  of  Murphy,  145  Cal.  464, 
467,   78   Pac.   Rep.    960. 

6.  'Wldoi^y  execntrixy  coadnded. — ^Where  the 
widow  of  deceased,  acting  as  executrix  of  will, 
demurred  to  petition  for  partial  distribution, 
although  she  was  residuary  devisee,  yet,  as 
she  neither  objected  nor  appeared,  as  devisee, 
she  is  as  fully  concluded  with  respect  to  her 
rights  as  devisee  as  other  devisees.  Her  ap- 
pearance as  executrix  gives  her  no  standing  to 
claim  rights  which  she  possesses  solely  as 
devisee.— Estate  of  Murphy,  145  Cal.  464,  467, 
78  Pac.  Rep.  960.  ' 

e.  LEGACY  PATABLE,  WITHOUT  BOND 
— ^Wben  fnndfl  oa  hand  In  «xeeMi< — On  applica- 
tion for  partial  distribution  it  appeared  that 
executors  had  in  their  hands  a  sum  of  money 
much  in  excess  of  respondent's  legacy;  court 
therefore  did  not  err  in  directing  its  payment, 
nor  in  dispensing  with  bond  on  part  of  legatee. 
—Estate  of  Chesney,  1  Cal.  App.  80,  83.  81  Pac. 
Rep.  668. 

7.  ORDER — Refused  where  probable  loss  to 
«zecutor  or  creditors, — Court  has  always  before 
It  data  from  which  may  be  estimated  probable 
amount  of  commissions  to  which  executors  or 
administrators  would  bo  entitled,  and  hence 
may  refuse  an  order,  in  case  it  will  result  in 
loss  to  executor  or  administrator,  or  to  cred- 
itors, by  reason  of  fact  that  there  will  not 
remain  of  estate  sufficient  to  pay  them  after 
allowing  commissions  of  executor  or  adminis- 
trator.—Estate  of  Dunne,  66  Cal.  878,  880,  4 
Pac.  Rep.  379. 

8.  Shonld  specify  sams,— The  order  should 
specify  sums  to  be  paid  by  executors,  and 
amount  of  the  Inheritance  tax  to  be  deducted 
therefrom,  and  it  is  error  not  to  deduct  the 
amount  of  payments  previously  made  by  execu- 
tors and  admitted  to  have  been  received  by 
petitioners.— Estate  of  Mitchell.  121  Cal.  391. 
896,   63    Pac.   Rep.   810. 

9.  PARTIAL  DISTRIBUTION  NOT  GRANTED 
—By  default.— Although  all  pax'tles  interested 
are  brought  before  court  by  notice  given  upon 


application  for  partial  distribution,  no  default 
can  be  taken  against  them,  and  plenary  show- 
ing must  be  made  by  applicant  at  the  hearins- 
If  opposition  is  made  and  grounds  of  opposi- 
tion stated  in  writing,  that  cannot  limit  the 
inquiry,  nor  can  court  take  admission  of  con- 
testants unless  it  clearly  appears  that  the 
admission  is  made  by  all  parties  Interested  in 
proceeding.— Estate  of  Painter,  116  Cal.  636, 
689,  47  Pac.  Rep.  700. 

10.  PETITION  8I7FFICIENT  AS  TO  EXECU- 
TRIX—No  objectloa  by  heir.— A  petition  for 
partial  distribution  which  stated  as  follows: 
"That  said  estate  is  but  little  indebted,  and 
that  share  and  legacies  of  your  petitioners 
may  now  be  allowed  to  th^m  without  loss  to 
creditors  of  estate  of  said  deceased."  there 
being  no  objection  to  sufficiency  of  statement 
of  facts,  by  an  heir  or  legatee,  is  sufficient  as 
against  executrix,  who  generally  must  have 
greater  knowledge  of  value  and  character  of 
property,  the  amount  of  money  on  hand,  and 
amount  of  indebtedness,  than  any  other  person. 
Code  does  not  attempt  to  prescribe  form  or 
contents  of  petition. — Estate  of  Murphy,  146 
Cal.   464,   78  Pcus.  Rep.   960,  961. 

11.  IVHOIiB  SHARE  OR  PART  DISTRIB- 
UTED, BOND  GIVEN — Statute  authorizes  the 
court  to  direct  delivery  of  share  to  heir  at  any 
time  after  lapse  of  four  months  from  issuance 
of  letters  of  administration,  upon  proper  ap- 
plication of  heir  and  notice  to  administrator 
and  all  persons  Interested,  if  it  appear  that 
estate  is  but  little  indebted  and  that  share 
may  be  allowed  without  injury  to  creditors; 
provided  bond  in  sum  to  be  designated  by  the 
Judge,  and  sureties  approved  by  him,  be  exe- 
cuted by  heir,  conditioned  for  payment  of  his 
proportion  of  debts  of  estate.  Decree  of  court 
may  direct  administrator  to  deliver  to  heir 
whole  portion  to  which  he  is  entitled,  or  only 
part  thereof.— ^Meeks  vs.  Hahn,  20  Cal.  621,  627. 

IS.  WIDOW,  AS  EXECUTRIX,  AND  FOR 
CREDITORS,     PARTY     AOORIEVED.  — Where 

widow  of  deceased  was  executrix  of  will,  she 
is  party  aggrieved,  by  order  of  partial  distri- 
bution, and  has  right  of  appeal  therefrom. 
Both  power  of  executors  to  comply  with  order 
and  right  to  immediate  distribution  are  in- 
volved, and  upon  these  questions  executrix 
is  interested  personally  on  behalf  of  creditors, 
and  has  clear  right  to  appeal.  —  Estate  of 
Murphy,  146  Cal.   464,  466,   78  Pac.  Rep.   960. 

13.  IVORDS  «  LITTLE  INDEBTED  "  — Used 
relatively^ — Finding  by  court  that  estate  was 
but  little  indebted  was  objected  to  upon  the 
ground  that  these  words  are  intended  to 
"operate  only  where,  as  matter  of  fact,  estate, 
no  matter  what  its  size,  was  but  little  in- 
debted." These  statutory  words  were  intended 
to  be  used  relatively,  and  not  absolutely,  and 
they  merely  refer  to  ."condition  of  things  In 
which  debts  are  small  when  considered  in  con- 
nection with  value  of  the  estate." — ^Estate  of 
Crocker,  106  Cal.  868,  871,  88  Pac.  Rep.  964; 
Estate  of  Hale,  121  CaL  126,  180,  63  Pao.  Rep. 
429. 


§  1662.     ORDER  FOR  PAYMENT  OF  BOND,  AND  SXTTF  THEREON.    When 

any  bond  has  been  executed  and  delivered,  under  the  provisions  of  the  preceding 
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section,  and  it  is  necessary  for  the  settlement  of  the  estate  to  require  the  payment 
of  any  part  of  the  money  thereby  secured,  the  executor  or  administrator  must 
petition  the  court  for  an  order  requiring  the  payment,  and  have  a  citation  issued  and 
served  on  the  party  bound,  requiring  him  to  appear  and  show  cause  why  the 
order  should  not  be  made.  At  the  hearing,  the  court,  if  satisfied  of  the  necessity 
of  such  payment,  must  make  an  order  accordingly,  designating  the  amoimt  and  giv- 
ing a  time  within  which  it  must  be  paid.  If  the  money  is  not  paid  within  the  time 
allowed,  an  action  may  be  maintained  by  the  executor  or  administrator  on  the 

bond.  History:     Enacted  March  11,  1872,  re-enaetanent  of  8  257  Probate  Act. 

Applied,  etted,  Mnurtmed,  referred  to,  etc.  In:  1661  ante  and  1 1668  poet) ;  Estate  of  Hale,  121 
Estate  of  Crocker,  106  Cal.  368,  871,  88  Pao.  Gal.  126,  127,  68  Pac.  Rep.  429  (construed  with 
Rep.    964    (construed    with   89 1668,    1669,    1660,      91 1668.  1659,  1660,  1661  ante,  and  9 1663  post). 

§  1663.  AFTER  ONE  TEAS  FROM  ISSUANCE  OF  LETTERS  TESTAMEN- 
TARY  PETITION  MAY  BE  lOADE  FOR  DISTRIBUTION.  At  any  time  after  the 
lapse  of  one  year  from  the  issuanee  of  letters  testamentary,  or  of  administration, 
any  heir,  devisee,  or  legatee  may  present  his  or  her  petition  to  the  court  for  the 
distribution  of  the  net  proceeds  of  the  share  of  the  said  estate  to  which  he  or  she 
will  be  entitled.  Notice  of  the  application  must  be  given,  as  required  by  section 
sixteen  hundred  and  fifty-nine. 

[Application  may  be  resisted.]  The  executor  or  administrator,  or  any  other  per- 
son interested  in  the  estate,  may  appear  at  the  time  named  and  resist  the  applica- 
tion, or  any  other  heir,  devisee,  or  legatee  may  make  a  similar  application  for 
himself. 

[When  court  must  grant  petition.]  If  at  the  hearing  it  appear  that  the  estate  is 
but  little  indebted,  and  that  the  share  of  the  party  applying  may  be  allowed  to 
him  without  loss  to  the  creditors  of  the  estate,  the  court  must  make  an  order  in  con- 
formity with  the  prayer  of  the  applicant,  requiring: 

[Bond  to  be  filed  by  heir,  etc.]  1.  Each  heir,  legatee,  or  devisee,  obtaining  such 
order,  before  receiving  his  share,  or  any  portion  thereof,  to  execute  and  deliver 
to  the  executor  or  administrator  a  bond,  in  such  sum  as  shall  be  designated  by 
the  court,  or  a  judge  thereof,  with  sureties  to  be  approved  by  the  judge,  pay- 
able to  the  executor  or  administrator,  and  conditioned  for  the  payment,  whenever 
required,  of  his  proportion  of  the  debts  due  from  the  estate,  not  exceeding  the 
amount  or  portion  of  the  proceeds  of  the  estate  which  he  has  received; 

[When  bond  may  be  dispensed  with.]  Provided,  that  where  the  time  for  filing 
or  presenting  claims  has  expired,  and  all  claims  that  have  been  allowed  have  been 
paid,  or  are  secured  by  mortgage  upon  real  estate  sufficient  to  pay  them,  and  the 
court  is  satisfied  that  no  injury  can  result  to  the  estate,  the  court  may  dispense 
with  the  bond. 

[Delivery  cf  proceeds  by  executor.]  2.  The  executor  or  administrator  to  deliver 
to  the  heir,  legatee,  or  devisee  the  proceeds  of  the  estate  to  which  he  may  be  en- 
titled, or  only  a  part  thereof,  designating  it.  If  in  the  opinion  of  the  court,  it 
be  necessary,  in  order  to  ascertain  the  proceeds  that  any  or  all  of  the  heirs,  leg- 
atees, or  devisees  may  be  entitled  [to],  that  the  interest  of  any  heir,  legatee,  or 
devisee  in  one  or  more  pieces  or  parcels  of  property  of  the  estate  shall  be  de- 
termined or  ascertained. 

The  court  may  suspend  proceedings  and  direct  the  petitioner  or  petitioners  to 
take  proceedings  under  section  sixteen  hundred  and  sixty-four  of  this  code  to 
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aseertain  the  interest  the  petitioner  or  petitioners  will  have  under  the  will  in  any 
pieoe  or  paroel  of  property.  The  order  must  describe  the  property  id  relation  to 
which  proceedings  are  to  be  taken.  Whenever  any  bond  has  been  executed  and 
delivered,  proceedings  npon  any  such  bond  may  be  taken  under  section  sixteen 
hundred  and  sixty-two. 

The  cost  of  these  proceedings  shall  be  paia  by  fhe  applicant,  or  if  there  be  more 
than  one,  shall  be  apportioned  equally  between  them. 

History:  Enacted  Mereh  8,  1889,  Stati.  and  Amdta.  1889,  p.  92;  vepealed  \jj 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  230,  act  held 
unconstitutional,  see  history,  S  6  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Administration — Continued  till  debts  paid  or 

secured. 

3.  Same — Not   stayed    for    distributees,   estate 

charged  with  liens. 

4.  Bond   dispensed  with — ^Legatee   holding  re- 

jected claim. 

5.  Same— No  injury  likely  to  aoome. 

6.  Creditors — Consenting,  and  persona  entitled, 

distribution. 

7.  Same — Not  consenting,  debts  seeured,  distri- 

bution. 

8.  Legatee — ^Bight  to  petition  for  distributions- 

Time  of. 

9.  Notice  to  be  given  by  posting. 

10.  Probable    expenses  —  Considered   on    partial 

distribution. 

11.  Bight   to   greater   or   less  portion — ^Not   to 

affect  right  to  hearing. 

12.  Whether  "Uttle  indebted"— Pact  to  be  de- 

termined by  eourt. 

1.  APPIilBD^  OITB2D,  CON8TR1T19B,  lUB- 
FSRRESD  TO,  etc.,  in:  Estate  of  Crocker,  105 
Cal.  368.  S71,  38  Pac.  Rep.  954  (construed  with 
951658,  1659,  1660,  1661,  1662  ante);  Bstate  of 
Painter,  116  Cal.  635,  639,  47  Pac.  Rep.  700 
(applied);  Estate  of  Hale,  121  Cal.  125.  127,  68 
Pac.  Repk  429  (construed  with  9S  1668.  1669,  1660, 
1661,  1662  ante);  Estate  of  Mitchell,  121  Cal. 
391,  394,  53  Pac.  Rep.  810  (applied);  Estate  of 
Mitchell.  126  CaL  248,  261,  68  Pac.  Rep.  549 
^'construed);  Estate  of  Coursen  (Cal.  July  27, 
1901),  65  Pac.  Rep.  966,  967  (referred  to);  Es- 
tate of  Wiokersham,  138  Cal.  355.  36^,  70  Pao. 
Rep.  1076  (construed  with  81664  post);  Estate 
of  Dutard,  147  Cal.  253,  81  Pac.  Rep.  519  (ap- 
plied); Estate  of  Chesney,  1  Cal.  App.  SO,  81 
Pac.  Rep.  679,  680  (construed);  Estate  of 
Mayhew  (Cal.  App.  July  23.  1906),  87  Pac.  Rep. 
417    (construed). 

2.  ADaUNlSTRATION^-Contlmiied  tlU  debts 
paid  or  secured. — One  of  the  principal  objects 
of  administration  is  payment  of  debts  of  the 
deceased.  For  that  purpose  assets  are  sub- 
jected to  Jurisdiction  of  the  court,  and  to  that 
extent  It  is  proceeding  for  benefit  of  creditors. 
Each  creditor  is  entitled  to  have  proceediner 
kept  on  foot  and  property  kept  in  legal  custody 
until  his  debt  is  paid  or  secured  in  some  man- 
ner provided  in  statute,  and  be  cannot  be 
required  to  yield  this  right  and  accept  a  lien, 
or  charge,  on  property,  to  be  enforced  In 
some  new  and  Independent  proceeding. — Estate 
of  Washburn,  30  Cal.  Deq.  413.  415,  82  Pac. 
Rep.  671. 

3.  Xot  ■t«rc4  tor  dtstrltMtteea*  estate  oftATCcd 


with  lleiui« — Court  cannot,  upon  petition  of  dls* 
tributees,  and  over  objection  of  creditors  or 
without  their  consent,  arrest  course  of  admin- 
istration, charge  assets  with  lien  for  unpaid 
debts,  legacies,  and  expenses,  discharge  admin- 
istrator from  further  duties  respecting  estate, 
and  deliver  property  of  estate  to  heirs,  residu- 
ary legatees,  or  devisees,  burdened  only  with 
charge  for  sums  due.  to  be  paid  at  will  of 
distributees,  or  when  they  are  compelled  to 
do  so  by  suit  to  enforce  lien.  *- Estate  of  Wash- 
burn. 80  Cal.  Dec.  418.  41S,  82  Pao.  Rep.  671. 

4.  BOND  DI8PBNSBD  WITH— Les«teie  hold, 
lug  rejected  claim. — ^Where  In  response  to  peti- 
tion of  a  legatee  for  distribution  to  her  of  her 
legacy,  the  court  did  not  err  in  dispensing^ 
with  bond  on  part  of  legatee.  The  fact  that 
clatoi  presented  by  her  against  estate  had  been 
rejected  by  executors,  and  that  suit  thereon 
was  pending,  did  not  preclude  court  from  mak- 
ing aa  order  for  payment  of  her  legacy,  any 
more  than  would  a  suit  upon  rejected  claim  of 
any  other  person. — Estate  of  Chesney,  1  Cal. 
App.  80,  SB.  81  Pac.  Rep.  679,  680. 

5.  No  iBjvry  likely  to  aeerse.— This  section 
authorizes  court  to  grant  the  petition  of  any 
legatee  for  payment  of  his  legacy  If  it  appears 
at  hearing  that  .estate  *is  but  little  indebted** 
and  that  payment  can  be  made  "without  loss  to 
creditors  of  estate,"  and  to  dispense  with  bond 
from  petitioner,  "if  time  for  presenting  claims 
has  expired  and  all  claims  that  have  been 
allowed  have  been  paid,  and  court  Is  satisfied 
that  no  injury  can  result  to  estate. — Estate  of 
Chesney,  1  Cal.  App.  80,  88,  81  Pac.  Rep.  679.  680. 

6.  CREDITORS  —  Consenting,  and  persons 
entitled,  distrlbntlen. — ^When  creditors  and  other 
persons,  entitled  to  payments  of  money  in  due 
course  of  administration,  consent  that  admin- 
istration be  closed  and  that  property  of  estate 
be  distributed  to  persons  entitled,  without  pay- 
ment of  such  claims,  but  subject  to  a  lien 
therefor,  doubtless  court,  in  its  discretion,  and 
upon  request  of  persons  entitled  to  distribu- 
tion, may  make  an  order  accordingly. — Estate 
of  Washburn,  80  Cal.  Deo.  418,  415,  82  Pac. 
Rep.  671. 

7.  Not  eonsentlngy  debts  seenvedy  dletrlbv- 
tlon. — ^Where  debts  are  secured  by  mortgage 
or  by  bond  approved  by  court,  person  entitled 
to  distribution  may  have  his  portion  distrib- 
uted to  him,  although  creditors  do  not  consent 
thereto.  This  may  possibly  be  the  case  even 
if  such  person  be  sole  heir  and  entitled  to  the 
entire  estate.  In  all  such  cases,  however,  ad- 
ministration   is    not   closed,    but   continues    for 
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payment  of  debts  and  expenses  of  administra- 
tion.—Estate  of  Washburn.  90  Cal.  Dec.  418, 
4X6,  82  Pac.  Bep.  671. 

8.  LKGATESBS  —  RIGHT  TO  PBTITION  FOR 
DISTRIBtTTIOX. — Time  not  affected  by  supple- 
meat  to  will  filed  and  probated  as  part  thereof 
subsequent  to  Issuance  of  letters;  he  Is  en- 
titlea  to  file  petition  at  any  time  after  one 
year  from  the  issuance  of  letters. — Estate  of 
May  hew  (Cal.  App.  July  ZZ,  1906),  87  Pac  Rep. 
417. 

0.     notice:  TO   BD  OIVBN*  BY   POSTING.— 

This  section  requires  •  notice  to  be  grlven  by 
posting,  presupposlnsr  that  others  than  execu- 
tors mlerht  have  an  interest  adverse  to  the 
peUtion.— Estate  of  Mitchell,  12«  Cal.  248.  262, 
58  Pac.  Rep.  549. 

10.  PROBABI^BS  BXPRNSRS— Considered  on 
parttal  distvibatloaur-Whlle  It  is  true  that  the 
allowance  to  be  made  for  commissions,  attor- 
neys' fees,  and  charges  to  close  administration 
cannot  be  definitely  fixed  until  final  settlement 
of  account  of  executor,  yet,  in  ascertaining 
whether  partial  distribution  shall  be  ordered, 
and  for  purpose  of  fixing  amount  thereof,  it 
is  necessary  for  court  to  take  them  into  con- 
sideration  and   dstermine   them    upon   proper 


data  furnished  at  hearing  of  applicant. — Estats 
of  Straus,  144  Cal.  553,  656,  77  Pac.  Rep.  1122. 

11.  RIGHT  TO  GR3CAT13R  Oil  LB8S  POR- 
TION—Not  to  affeet  Hght  to  hearings— Where 

the  contestants  to  a  will  are,  the  one  as  heir  and 
the  other  as  executor  of  heir  of  deceased,  they 
are  authorized  to  appear  and  participate  in 
proceedings  of  distribution,  and  they  will  be 
equally  entitled  to  do  so  if  they  are  legatees. 
The  fact  that  they  may  have  a  right  to  greater 
or  less  portion  of  estate  by  virtue  of  will  than 
they  would  have  by  law  does  not  afCect  their 
right  to  insist  that  that  estate  shall,  upon 
distribution  of  another  estate,  receive  all  of 
latter's  estate  that  they  may  claim  that  it  is 
entitled  to,  and  this  is  only  position  they 
should,  in  these  proceedings,  be  allowed  to 
assume  or  maintain. — Estate  of  Wickersham, 
118  Cal.  856,  381,  70  Pac  Rep.  1076. 

12.  WHRTHSR  «IiITTLB  INDISBTBiy»— 
Fact  to  be  determined  by  court. — ^Whether  an  es* 
tate  is  "but  little  indebted,"  or  payment  can  be 
made  "without  loss  to  creditors,"  are  ques- 
tions of  fact  to  be  determined  by  court  upon 
comparison  of  value  of  estate  with  amount  of 
debts.— Estate  of  Chesney,  X  Cat  App.  80,  88* 
81  Pac.  Rep.   679,  680. 
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S 1664.  Hein  to  file  petition. 

S  1665.   Distribution  of  estate,  how  made,  and  to  whom. 
$  1666.   What  the  deeree  must  contain,  and  is  flnaL 
1 1667.  Distribution  when  decedent  not  a  resident  of 
the  state. 


(166S.    Deoree  to  be  made  oulj  after  no- 
tice. 

1 1669.  Distribution   of   estate   not   to   be 

made  until  taxes  are  paid. 

1 1670.  Continuation  of  administration. 


§  1664.  HEIES  TO  FILE  PETITION.  In  all  estates  now  being  administered, 
or  that  may  hereafter  be  administered,  any  person  claiming  to  be  heir  to  the 
deceased,  or  entitled  to  distribution  in  whole  or  in  any  part  of  such  estate,  may, 
at  any  time  after  the  expiration  of  one  year  from  the  iasoing  of  letters  testamentary 
or  of  administration  upon  such  estate,  file  a  petition  in  the  matter  of  such  estate, 
praying  the  court  to  aseertain  and  declare  the  rights  of  all  persons  to  said  estate 
and  all  interests  therein,  and  to  whom  distribution  thereof  should  be  made. 

[Court  to  make  order  directing  notice.]  Upon  the  filing  of  such  petition,  the 
court  shall  make  an  order  directing  service  of  notice  to  all  persons  interested  in 
said  estate  to  appear  and  show  cause,  on  a  day  to  be  therein  named,  not  less  than 
sixty  days  nor  over  four  months  from  the  date  of  the  making  of  such  order,  in 
which  notice  shall  be  set  forth  the  name  of  the  deceased,  the  name  of  the  executor 
or  administrator  of  said  estate,  the  names  of  all  persons  who  may  have  appeared 
claiming  any  interest  in  said  estate  in  the  course  of  the  administration  of  the  same, 
up  to  the  time  of  the  making  of  said  order,  and  such  other  persons  as  the  court  may 
direct,  and  also  a 

Description  of  ibe  real  estate  whereof  said  deceased  died  seized  or  possessed,  so 
far  83  known,  described  with  certainty  to  a  common  intent,  and  requiring  all  said 
persons  and  all  persons  named  or  not  named  having  or  claiming  any  interest  in  the 
estate  of  said  deceased,  at  the  time  and  place  in  said  order  specified,  to  appear  and 
exhibit,  as  hereinafter  provided,  their  respective  claims  of  heirship,  ownership,  or 
interest  in  said  estate,  to  said  court,  which  notice  shall  be  served  in  the  same 

C.  C.  p.— 184 


f  1664       (2160) 


DBCRBB  OP  8E:RVICE>--COMPIJLIlfT— PLBADING  TO. 


IPCIIL 


manner  as  a  summons  in  a  civil  action,  upon  proof  of  which  service,  by  affidavit  or 
otherwise,  to  the  satisfaction  of  the  court,  the  court  Gihall  thereupon  acquire  juris- 
diction to  ascertain  and  determine  the  heirship,  ownership,  and  interest  of  all  parties 
in  and  to  the  property  of  said  deceased,  and  such  determination  shall  be  final  and 
conclusive  in  the  administration  of  said  estate,  and  the  title  and  ownership  of  said 
property. 

[Decree  of  service— Appearance.]  The  court  shall  enter  an  order  or  decree 
establishing  proof  of  the  service  of  such  notice.  All  persons  appearing  within  the 
time  limited,  as  aforesaid,  shall  file  their  written  appearance  in  person  or  through 
their  authorized  attorney,  such  attorney  filing  at  the  same  time  written  evidence  of 
his  authority  to  so  app^ear,  entry  of  which  appearance  shall  be  made  in  the  minutes 
of  the  court  and  in  the  register  of  proceedings  of  said  estate.  And  the  court  shall, 
after  the  expiration  of  the  time  limited  for  appearing  as  aforesaid,  enter  an  order 
adjudging  the  default  of  all  persons  for  not  appearing  as  aforesaid,  who  shall  not 
have  appeared  as  aforesaid. 

[Complaint  setting  forth  lienship.]  At  any  time  within  twenty  days  after  the 
date  of  the  order  or  decree  of  the  court  establishing  proof  of  the  service  of  such 
notice,  any  of  such  persons  so  appearing  may  file  his  complaint  in  the  matter 
of  the  estate,  setting  forth  the  facts  constituting  his  claim  of  heirship,  ownership, 
or  interest  in  said  estate,  with  such  reasonable  particularity  as  the  court  may 
require,  and  serve  a  copy  of  the  same  upon  each  of  the  parties  or  attorneys  who 
shall  have  entered  their  written  appearance  as  aforesaid,  if  such  parties  or  such 
attorneys  reside  within  the  county ;  and  in  case  any  of  them  do  not  reside  within 
the  county,  then  service  of  such  copy  of  said  complaint  shall  be  made  upon  the 
clerk  of  said  court  for  them,  and  the  clerk  shall  forthwith  mail  the  same  to  the 
address  of  such  party  or  attorney  as  may  have  left  with  said  clerk  his  post-office 
address. 

[Time  to  plead  to  complaint  of  lienship.]  Such  parties  are  allowed  twenty  days 
after  the  service  of  the  complaint,  as  aforesaid,  within  which  to  plead  thereto, 
and  thereafter  such  proceedings  shall  be  had  upon  such  complaint  as  in  this  code 
provided  in  case  of  an  ordinary  civil  action;  and  the  issues  of  law  and  of  fact 
arising  in  the  proceeding  shall  be  disposed  of  in  like  manner  as  issues  of  law  and 
fact  are  herein  provided  to  be  disposed  of  in  civil  actions,  with  a  like  right  to  a 
motion  for  a  new  trial  and  appeal  to  the  supreme  court;  and  the  provisions  in 
this  code  contained  regulating  the  mode  of  procedure  for  the  trial  of  civil  actions, 
the  motion  for  a  new  trial  of  civil  actions,  statements  on  motion  for  a  new  trial, 
bills  of  exception,  and  statements  on  appeal,  as  also  in  regard  to  undertakings  on 
appeal,  and  the  mode  of  taking  and  perfecting  appeals,  and  the  time  within  which 
such  appeals  shall  be  taken,  shall  be  applicable  thereto ;   provided,  however,  that  all 

Appeals  herein  must  be  taken  within  sixty  days  from  the  date  of  the'  entry 
of  the  judgment  or  of  the  order  complained  of. 

[Plaintiff,  party  filing  complaint.]  The  party  filing  the  petition  as  aforesaid,  if 
he  file  a  complaint,  and  if  not,  the  party  first  filing  such  complaint,  shall,  in  all 
subsequent  proceedings,  be  treated  as  the  plaintiff  therein,  and  all  other  parties  so 
appearing  shall  be  treated  as  the  defendants  in  said  proceedings,  and  all  such 
defendants  shall  set  forth  in  their  respective  answers  the  facts  constituting  their 
claim  of  heirship,  ownership,  or  interest  in  said  estate,  with  such  particularity  as 
tlip  court  may  require,  and  serve  a  copy  thereof  on  the  plaintiff.    Evidence  in  sup- 
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port  of  all  issues  may  be  taken  orally  or  by  deposition,  in  the  same  manner  as 
provided  in  civil  actions. 

Notice  of  the  taking  of  such  depositions  shall  be  served  only  upon  the  parties  or 
the  attorneys  of  the  parties  so  appearing  in  said  proceeding.     The  court  shall 
enter  a  default  of  all  persons  failing  to  appear,  or  plead,  or  prosecute,  or  defend   r 
their  rights,  as  aforesaid;  and  upon  the  trial  of  the  issues  arising  upon  the  plead-   [ 
ings  in  such  proceeding,  the  court  shall  determine  the  heirship  to  said  deceased,  the 
ownership  of  his  estate,  and  the  interest  of  each  respective  claimant  thereto  or 
therein,  and  persons  entitled  to  distribution  thereof,  and  the  •  final  determina-    j 
tion  of  the  court  thereupon  shall  be  final  and  conclusive  in  the  distribution  of  said   ^ 
estate,  and  in  regard  to  the  title  to  aU  the  property  of  the  estate  of  said  deceased.  • 
The  cost  of  the  proceedings  under  this  section  shall  be  apportioned  in  the  discretion 
of  the  court. 

[Attorney  for  minor.]  In  any  proceeding  under  this  section,  the  court  may 
appoint  an  attorney  for  any  minor  mentioned  in  said  proceedings  not  having  a 
guardian.  Nothing  in  this  section  contained  shall  be  construed  to  exclude  the 
right  upon  final  distribution  of  any  estate  to  contest  the  question  of  heirship,  title, 
or  interest  in  the  estate  so  distributed,  where  the  same  shall  not  have  been  deter- 
mioed  under  the  provisions  of  this  section ;  but  where  such  questions  shall  have  been 
litigated,  under  the  provisions  of  this  section,  the  determination  thereof  as  herein 
provided  shall  be  conclusive  in  the  distribution  of  said  estate. 

History:     Enaeted  Mareh  18,  1885,  Stats,  sad  Amdts.  1884-5,  p.  208. 


L    In  GeneTal. 

1.  Applied,  eited,  eonstmed,  referred  to. 

2.  Administrator  —  Cannot   represent   either 

ride  in  contest. 
8.  Appeal — ^Within  sixty  days  of  entry. 

4.  Averment  of  claim  to  heirship  necessary. 

5.  Conflict  of  evidence — ^Left  to  lower  conrt. 

6.  Conflicting  rights — ^All  determined  in  one 

proceeding. 

7.  Costs— In  discretion  of  conrt  under  this 

section. 

8.  Cross-examination  allowed. 

9.  Same— Independent  right  of  each  party. 

10.  Decree— Conclnrive,  notice  served  and  ad- 

ministrator party. 

11.  Same — Nullity  when  entered  without  no- 

tice, though  recital  in  decree. 

12.  Default  —  Decree     establishing,     entered 

without  prejudice. 

13.  Same  —  Same  —  Bule  as  to  opening,  not 

disturbed  on  certiorari. 

14.  Distribution  —  Partial,      to      illegitimate 

child,  without  this  proceeding. 

15.  Future     steps  —  After     jurisdiction     at- 

tached, provisions  directory. 
IS.  Jurisdiction — Over  questions  ancillary  to 
proper  judgment. 

17.  Jury — ^May  be  demanded  under  this  sec- 

tion. 

18.  No  kinship — ^Finding  of,  within  issues. 

19.  Object — To  determine  conflicting  claims, 

before  distribution. 
80.  Plaintiff  —  First    petitioner    assumed    to 
make  himself. 

21.  Same — Each  pleading  substantially  same. 

22.  Postponement  —  On   application   for   dis- 

tribution, discretion* 

23.  Probate  of  will — Not  provided  for  herein. 


24.  Proceedings— Same  as  in   ordinary  civil 

action. 

25.  Proper  pleadings  —  Bights  of  parties  de- 

termined. 
26,27.  Bight  adjudicated  hereunder — ^No  appeal 
from  distribution. 

28.  Security  for  costs — ^Not  required  of  non- 

resident. 

29.  Unprobated    will  —  Inadmisrible    in    evi- 

dence. 
80.  Same — Without  statutory  proceedings  for 
probate. 

XL    Heirship. 

31.  Heirship  —  And   ownership   and  interest, 
determined. 
82,83.  Same — Not  adverse  claim. 

84.  Same — Same— In  advance  of  proceedings. 

35.  Same — Same— On    petition    for    distribu- 

tion, if  not  before. 

36.  Same — ^Petition  heard,  heirship  not  pre- 

viously determined. 

m.    Proceeding. 

37.  Involves   questions   of  title  to  property, 

real  and  personaL 

38.  Same — Mode  constitntionaL 

39.  Special  in  probate — Not  civil  action. 

40.  Same  —  Same  —  Acts  beyond  power  con- 

ferred, nugatory. 

41.  Same — Same — ^Authority  conferred  is. 

42.  Same  —  Same  —  Jurisdiction    limited    by 

terms  of  statute. 

43.  Same — Subsidiary  to  that  for  distribution. 

I.     IN    GENERAL. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FBRRBD  TO,  etc.,  In:  Roach  vs.  Coffey,  73  Cal. 
281,  282,  14   Pac.  Rep.  840   (construed;)    Hitch* 
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cock  TS.  Superior  Court,  73  Cal.  295,  297,  14 
Pac.  Rep.  872  (construed);  Estate  of  Oxarart, 
78  Cal.  109,  110,  20  Pac.  Rep.  367  (construed); 
Estate  of  Jessup,  81.  Cal.  408,  415,  21  Pac.  Hep. 
976,  22  Id.  742,  1028,  6  L.  R.  A.  594  (construed 
with  91886  Civil  Code);  Estate  of  Qrlder,  81 
Cal.  571,  572,  22  Pac.  Rep.  908  (construed); 
Smith  vs.  Westerfleld,  88  Cal.  374,  378,  26  Pac. 
Rep.  206  (construed):  Pennie  vs.  fiuperlor 
Court,  89  Cal.  31.  32,  26  Pac.  Rep.  617  (referred 
to);  Estate  of  Burton,  93  Cal.  459,  461,  29  Pac. 
Rep.  86  (construed);  BIythe  vs.  Ayres,  96  Cal. 
532.  557,  81  Pac.  Rep.  916,  19  L.R.A.  40  (applied); 
BIythe  vs.  Ayres,  102  Cal.  254.  256,  36  Pac.  Rep. 
522  (construed);  Estate  of  BIythe,  108  Cal.  124, 
125,  41  Pac.  Rep.  83  (construed);  Estate  of 
BIythe,  13  0  Cal.  226,  227,  42  Pac.  Rep.  641  (con- 
strued); Estate  of  BIythe.  112  Cal.  689,  692,  46 
Pac.  Rep.  6  (construed);  Estate  of  Painter,  115 
Cal.  635,  641,  47  Pac.  Rep.  700  (referred  to); 
Estate  of  Joseph.  118  Cal.  660,  663,  50  Pac.  Rep. 
768  (construed  with  91036  ante);  McDonald  vs. 
McCoy,  121  Cal.  55,  72,  53  Pac.  Rep.  421  (con- 
strued); Estate  of  Healy,  122  Cal.  162,  164,  66 
Pac.  Rep.  175,  176,  54  Id.  736.  (construed);  Es- 
tate  of  Sheid.  122  Cal.  528,  531,  532,  55  Pac 
Rep.  328  (cited);  Bergrln  vs.  Hinckley,  128 
Cal.  166,  168,  65  Pac.  Rep.  896  (referred  to); 
Morse  vs.  Hinckley,  124  Cal.  154,  155.  66  Pac. 
Rep.  896  (referred  to);  Estate  of  Kasson,  127 
Cal.  496,  497,  505,  506.  69  Pac.  Rep.  950  (con- 
strued); Estate  of  Sheid,  129  Cal.  172,  176.  61 
Pac.  Rep.  920  (construed);  More  vs.  More,  133 
Cal.  489,  492,  493.  494,  495.  65  Pac.  Rep.  1044 
(construed);  Estate  of  Christensen.  13S  Cal. 
674.  677.  68  Pac.  Rep.  112  (construed);  Estate 
of  Healy,  137  Cal.  474,  478,  70  Pac.  Rep.  456 
(referred  to);  Estate  of  Mills.  139  Cal.  298, 
299,  96  Am.  St.  Rep.  116,  73  Pac.  Rep.  196 
(applied);  Estate  of  Wlckersham,  138  Cal.  856, 
361,  70  Pac.  Rep.  1076  (construed  With  9 1663 
ante);  Estate  of  Kasson,  141  Cal.  88,  84,  40, 
"^4  Pac.  Rep.  436  (construed);  Llndy  V8.  Mc- 
Chesney,  141  Cal.  351,  352,  74  Pac.  Rep.  1034 
(construed);  Estate  of  Sutro,  148  Cal.  487,  489, 
77  Pac.  Rep.  402  (construed). 

DUtiibutiom  cannot  be  made  till  after  tasea 
are  paid.— See  post  9  1669  and  note;  KJOBR'S 
eve.  POL.  CODES  9  3752  and  note. 

2.  ADMINISTRATOR— He  cannot  repreoent 
either  aide  In  contest.— It  is  settled  law  of  this 
state  that  the  administrator  cannot  represent 
either  side  of  contest  between  heirs,  devisees, 
or  legratees  contesting  for  distribution  of  the 
estate.  He  cannot  litigate  claims  of  one  set 
against  the  other.  His  duty  is  to  preserve  the 
estate  and  distribute  it  as  court  shall  direct.— 
Roach  vs.  Coffey.  78  Cal.  281,  282,  14  Pac.  Rep. 
840;  Estate  of  Jessup,  80  Cal.  626,  626,  22  Pac 
Rep.  260;  Qoldtree  vs.  Thompson,  88  Cal.  420, 
422.  23  Pac.  Rep.  888;  Estate  of  Sanborn,  98 
Cal.  108,  105,  32  Pac.  Rep.  866;  Estate  of  Welch, 
106  Cal.  427,  429,  89  Pac.  Rep.  806;  Estate  of 
Heydenfeldt,  117  Cal.  661,  564,  49  Pac  Rep.  718; 
Jones  vs.  Lament,  118  Cal.  499,  508.  62  Am.  St. 
Rep.  251,  50  Pac.  Rep.  766;  Ryer  vs.  Fletcher 
R.  Co.,  126  Cal.  482,  484,  68  Pac.  Rep.  908;  Es- 
tate of  Healy.  137  Cal.  474,  477.  70  Pac.  Rep. 
455;    McCabe  vs.  Healy,  138  Cal.  81,  90,  70  Pac. 

Rep.  1008. 
As  to  payment  of  taxes  for  any  distrlbtttlon, 

see  i>ost  9  1669  and  note. 


As  to  succession  of  estates,  see  KBRR'S  CYC. 
CIV.  CODB  9  1883  et  seq.  and  notes. 

8.    APPBAI#— Within   sixty  days  of  entrr* — 

One  of  provisions  of  this  section  of  code  la 
that  all  appeals  herein  must  be  taken  within 
sixty  days  from  date  of  Judgment  or  order 
complained  of,  and  where  appeal  waa  not  taken 
until  more  than  sixty  days  after  date  of  entry 
of  Judgment  an  appeal  from  Judgment  waa  too 
late.— Estate  of  Qrider,  81  Cal.  571,  674,  22  Pac 
Rep.  908;  Smith  vs.  Westerfleld,  88  Cal.  874, 
881,  26  Pac.  Rep.  206;  Estate  of  Westerfleld,  96 
Cal.  113,  114,  80  Pac.  Rep.  1104. 

4.  ATBRMBNT  OF  CLAIM  TO  HEIRSHIP 
NECESSARY.  —  No  party  has  standing  in  the 
trial  court  under  this  section  unless  each  h&s 
averred  "his  claim  to  heirship,"  etc,  and  has 
set  forth  facts  constituting  such  claim;  and 
he  would  not  be  there  heard  to  contest  right 
of  another  claimant  if  he  did  not  set  up  any 
right  in  himself.— BIythe  vs.  Ayres,  102  Cal. 
264,  260,  86  Pac.  Rep.  682. 

0.  CONFLICT  OF  BTIDBNCS^— Left  to  lower 
court. — As  to  flnding  that  respondent  is  child 
of  decedent,  question  in  appellate  hourt  is  not 
whether  Judge  of  that  court  weighed  evidence 
with  absolute  accuracy  and  arrived  at  only 
conclusion  Justly  possible — same  conclusion  to 
which  any  other  Judge  or  Jury  would  have  been 
forced  to  come — but  was  whether  there  was 
such  manifest  conflict  of  material  evidence  on 
point  aa  threw  determlnatioii  of  fact,  under 
established  rule,  entirely  within  province  of  the 
trial  Judge.  A  flnding  should  not  be  disturbed, 
whatever  might  be  the  preponderence  of 
evidence,  where  there  is  presented  fair,  reason- 
able ground  or  difference  of  opinion,  and  where 
conclualon,  either  way,  could  not  be  considered 
as  necessary  result  of  an  unsound  Judgment. — 
BIythe  vs.  Ayres,  102  Cal.  264,  260,  86  Pac. 
Rep.  622. 

e.  CONFLICTING  RIGHTS— AU  determined 
iB  one  proceeding. — This  section  was  clearly 
intended  to  provide  means  by  which,  where 
there  are  hostile  claimants  to  estate,  all  con- 
flicting rights  thereto  may  be  summarily  and 
finally  determined  in  one  proceeding. — Estate 
of  Burton,  93  Cal.  469,  465,  29  Pac.  Rep.  86; 
BIythe  vs.  Ayres,  102  Cal.  264,  258,  36  Pac. 
Rep.  522;  Estate  of  Joseph,  118  Cal.  660,  663, 
60  Pac.  Rep.  768;  More  vs.  More,  183  Cal.  489, 
494,  65  Pac.  Rep.  1044. 

7.  COSTS-^In  discretion  of  conrt  vnde»  this 
section. — ^Where  appellant  claimed  entire  es- 
tate as  child  and  sole  heir  of  deceased,  and 
respondents  claim  as  devisees  and  legatees 
under  will,  so  that  contest  under  this  section 
was  between  appellant  on  one  side  and  re- 
spondents on  other,  as  appellant  lost,  there  is 
no  reason  why  she  should  not  be  liable  for 
costs  as  any  other  losing  party  in  civil  action. 
This  section  gives  court  discretion  to  appor- 
tion costs  between  part  lea.— Llndy  vs.  Mc- 
Chesney,  141  CaL  851,  862,  74  Pac.  Rep. 
1084. 

8.  CROSS-BXAHINATION  ALLO^WBD.--The 
averments  of  pleadings  show  which  parties  are 
hostile  to  each  other,  and  each  has  right  to 
cross-examine  witnesses  of  hostile  party.— 
Estate  of  Kasson,  127  CaL  496,  605,  69  Pao. 
Rep.  960. 
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9*  Indcpemdeat  rtirht  of  caeh  9«rt7«— -It  ts 
not  true,  as  lesral  proposition^  that  in  procesd- 
Xng  under  this  section  one  party  can  be  right- 
fully precluded  from  cross- examining  hostile 
witness  as  to  certain  matter,  upon  ground  that 
another  party  had  previously  examined  him  as 
to  that  matter.  Under  this  section  each  person 
who  appears  and,  either  by  complaint  or  an- 
swer, sets  up  claim  of  heirship,  etc.,  peculiar 
to  himself,  is  an  actor  and  has  separate  and 
Independent  right  to  conduct  his  case  accord- 
ing to  his  own  Judgment,  including  right  to 
ask  proper  question  of  witnesses  of  hostile 
parties. — ^Estate  of  Kasson,  127  Cal.  496,  605, 
59  Pac.  Rep.  950;  Estate  of  Kasson.  141  Cal. 
33,  40,  74  Pac.  Rep.  436. 

10.  DBCRSE^ — Conclusive^  notice  served  and 
adnalnlatrator  party. — In  proceeding  under  this 
section  to  determine  heirship,  it  is  necessary 
that  notice  of  application  shall  be  served 
upon  all  persons  interested  in  estate  to  ap- 
pear and  show  cause  before  court  acquires 
Jurisdiction.  Administrator  must  be  named 
in  notice,  and  decree  to  be  rendered  is  con- 
clusive as  to  title  to  all  property  of  estate. 
It  would  seem  in  such  case  that  administrator 
is  proper  if  not  necessary  party. — Estate  of 
Healy,  122  CaL  162,  164,  66  Pac.  Rep.  175,  176. 
See  Blythe  vs.  Ayres,  102  Cal.  264,  269,  86 
Pac.  Rep.  622;  Estate  of  Kasson,  141  Cal.  33; 
40,   74   Pac.  Rep.   436. 

11.  Ifnllltyy  when  entered  without  notice, 
thovgh  recital  tn  decree.->In  proceeding  by 
heirs  to  determine  interests  of  all  parties, 
under  this  section,  decree  is  nullity  because 
it  was  entered  without  notice  of  proceeding 
to  plaintiffs  here.  It  makes  no  difterence 
that  court  recites  in  its  -  decree  that  notice 
was  given  to  all  parties.  Such  recital,  in 
absence  of  notice,  cannot  give  Jurisdiction  to 
court  The  court  cannot  by  declaring  it  has 
Jurisdiction  invest  Itself  with  Jurisdiction.— 
Estate  of  Grlder,  81  Cal.  671,  672,  22  Pac.  Rep. 
908. 

12.  DBF AUIjT— Decree  establishing^  entered 
Yvlthont  prejndiee, — ^Where,  in  decree  estab- 
lishing defaults,  it  is  first  declared  that  "all 
persons"  who  "have  not  i^ppeared  as  aforesaid 
and  each  of  them  are  hereby  ordered,  ad- 
Judged,  and  decreed  to  be  in  default  for  not 
appearing  as  aforesaid,"  that  is  so  far  full 
compliance  with  provisions  of  this  section  on 
that  subject,  and  is  not  rendered  nugatory 
because  the  court  added  to  it  the  following: 
"This  order,  however,  shall  be  without  preju- 
dice to  rights  of  such  persons  who  have 
heretofore  filed  petitions  for  distribution  here- 
in, provided  such  petitions  are  now  pending, 
and  undisposed  of,  and  rights  of  such  peti- 
tioners may  be  determined  in  such  proceed- 
ings for  distribution,  but  not  otherwise."— 
Estate  of  Sutro,  148  Cal.  487.  490,  77  Pac.  Rep. 
402. 

18.  Same — ^Rnle  as  to  opening,  not  disturbed 
on  eerUorarl.— Where,  In  proceeding  under 
this  section,  notice  was  published  as  required 
for  service  of  summons  by  publication,  and 
court,  five  days  after  return  day  of  notice, 
made  an  order  adjudging  all  persons  (named 
or  not  named)  who  had  not  appeared  to  be  In 
default,  and  thereafter,  on  February  26,  1886, 


Florence  Blythe  filed  her  complaint  as  pro- 
vided by  this  section,  and  did  not  name  peti- 
tioner herein  in  said  complaint,  or  in  any 
subsequent  proceedings  prior  to  7th  day  of 
September,  1886,  and  petitioner  was  not  resi- 
dent, and  had  never  been  in  state  of  California, 
and  did  not  know,  and  had  not  heard  of  said 
proceedings  prior  to  July  14,  1886,  and  on 
September  7,  1886,  filed  her  motion,  in  due 
form,  to  open  default,  and  for  leave  to  appear 
as  heir  of  deceased,  court  had  Jurisdiction  to 
make  order  complained  of,  and  it  cannot  be 
disturbed  in  proceeding  in  certiorari  to  review 
same. — ^Hitchcock  vs.  Superior  Court,  73  Cal.  ! 
295.    296,   14   Pac.  Rep.   872. 

14.  DISTRIBUTION— Partial,  to  lUegltlmate 
child,  without  this  proceeding,— Partial  dis- 
tribution may  be  made  of  an  estate,  upon 
petition  of  an  illegitimate  child  of  deceased, 
and  court  has  Jurisdiction  to  determine  ques- 
tion of  contested  heirship,  or  right  to  inherit 
thereunder,  without  taking  proceeding  pre- 
scribed by  this  section.— Estate  of  Jessup,  81 
Cal.  408,  416.  489,  21  Pac  Rep.  976,  22  Id.  742, 
6  li.  R.  A.  694. 

15.  FUTURES  STBPS — After  Jurisdiction  at- 
taehedf  provisions  directory.— No  penalty  is 
imposed,  in  this  section,  for  failure  to  file 
complaint  •*wlthin  twenty  days  after  date  of 
order  or  decree  of  court  establishing  proof  of 
service  of  notice,"  and  there  are  no  negative 
words  of  limitation  as  to  that  time.  In  pre- 
vious part  of  section  it  is  expressly  provided, 
that  upon  proof  of  service  of  notice  to  satis- 
faction of  court,  "the  court  shall  thereupon 
acquire  Jurisdiction  t  ascertain  and  deter- 
mine heirship,  ownership,  and  Interest  of  all 
parties  in  and  to  property  of  said  deceased." 
Jurisdiction  having  thus  attached,  the  pro- 
visions as  to  time  of  future  steps  in  proceed- 
ing are  merely  directory,  are  not  to  be 
considered  as  conditions  precedent,  and  are 
not  of  essence  of  proceeding. — ^Estate  of  Sutro. 
143  Cal.  487,  491,  77  Pac.  Rep.  402. 

le,  JURISDICTION  —  Over  questions  ancil- 
lary to  proper  Judgment. — Superior  court,  while 
sitting  in  matters  of  probate,  is  same  as  it 
is  while  sitting  In  cases  of  equity,  In  cases  at 
law,  or  in  special  proceedings,  and,  when  it 
has  Jurisdiction  of  subject-matter  of  case 
falling  within  either  of  these  classes,  it  has 
power  to  hear  and  determine,  in  mode  pro- 
vided by  law,  all  questions  of  law  and  fact, 
determination  of  which  is  ancillary  to  proper 
Judgment  in  such  case.  This  Is  an  incidental 
power  pertaining  "to  all  courts,  for  purpose 
of  enabling  them  to  exercise  Jurisdiction 
which  is  conferred  upon  them."— Estate  of 
Burton,  98  Cal.  469,  468,  29  Pac.  Rep.  36. 

17,  JURY— May  he  demanded  under  this 
section.— The  Issues  of  fact  raised  by  petition 
In  proceeding  under  this  section  to  determine 
question  of  heirship  are  of  such  character  as 
would  render  their  submission  to  Jury  entirely 
proper.— Estate  of  8held,  122  Cal.  528,  632.  65 
Pac.  Rep.  828. 

18.  ;*0  KINSHIP— Flnamg  of,  within  Issues.— 
By  this  section,  claimant  is  not  entitled  to  be 
heard  at  all  unless  he  claims  to  be  of  such 
kin   as  would  entitle  him  to  succession.     The 
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court  acquires  Jurisdiction  to  determine,  and 
It  is  made  its  duty  to  determine,  not  alone 
heirship  of  said  deceased,  but  Interest  of  each 
respective  claimant  to  estate.  That  this  may 
and  should  properly  be  done  by  decree  estab- 
lishing degpress  of  kinship,  or  relation  in 
which  separate  claimant  stands  to  deceased, 
does  not  admit  of  debate,  and,  where  claimant 
Is  found  to  bear  no  kinship  whatever  to  de- 
ceased, finding  and  Judgment  to  that  effect  is 
properly  within  Jurisdiction  of  court  and  with- 
in issues  to  be  determined. — Estate  of  Blythe, 
112   Cal.   689,   694,   45  Pac.  Rep.   6. 

10.  OBJBCT — To  determine  all  eonflictlni; 
Halms,  before  dlstrlbutfoni. — The  object  of 
enactment  was  to  expedite  distribution  of 
estates,  by  enabling  persons  claiming  Interests 
In  estates  to  have  their  claims  determined 
In  advance  of  application  for  distribution, 
and  when  such  application  was  made,  and 
came  on  for  hearing,  court  would  have 
no  trial  of  such  questions  to  make,  and  would 
at  once  decree  to  such  person  ascertained  to 
be  entitled,  portion  of  estate  adjudged  to  him. 
—Estate  of  Oxarart,  78  Cal.  109,  111,  20  Pac 
Rep.  36 7. 

90.'  PLAINTIFF  —  First  petitioner  assvmed 
to  make  himself. — ^The  failure  of  appellant  to  flie 
complaint  until  after  expiration  of  twenty  days 
from  decree  of  service  of  notice  did  not  touch 
matter  of  Jurisdiction.  Any  one  of  persons 
named  In  petition  may  file  complaint,  although 
;  section  evidently  does  not  contemplate  that 
there  should  be  numerous  complaints;  and 
persons  other  than  petitioner  may  naturally 
assume  that  latter,  who  has  Inaugurated  pro- 
ceeding, will  proceed  by  making  himself  plain- 
tiff.—Estate  of  Sutro,  148  Cal.  487,  490,  77  Pac 
Rep.  402. 

21.  Bach  pleading  svhstantlally  same. — 
After  parties  have  been  brought  into  court, 
under  this  section,  by  petition,  notice,  etc, 
one  who  chooses  first  to  file  complaint  is 
called,  for  convenience,  "plaintiff,"  and  others 
are  called  "defendants,"  and  their  pleadings 
are  called  "answers,"  but  requirement  as  to 
each  pleading  is  substantially  same,  1.  e.  it 
must  set  forth  "facts  constituting  his  claim  of 
heirship,"  etc.— Estate  of  Kasson,  127  Cal.  496, 
505,    59    Pac.    Rep.    950. 

22.  POSTPONEMENT  —  On  application  for 
dlBtrlhntlon,  discretion. — Question  of  heirship 
may  as  well  be  heard  and  determined  at  hear- 
ing of  application  for  distribution  as  on  pro- 
ceedings commenced  under  this  section,  and  an 
application  of  postponement  becomes  one 
merely  of  discretion  upon  part  of  court,  and 
this  discretion,  unless  abused,  will  not  be  Inter- 

;  fered  with.  The  court  may  properly  exercise 
■  Its  discretion  in  refusing  to  postpone  cause.  If 
resort  is  had  to  provisions  of  this  section  to  de- 
lay settlement  and  distribution  of  estates.  It 
would  have  better  never  been  passed. — Estate 
of  Oxarart,  78  Cal.  109,  111,  20  Pac.  Rep.  367. 

28.  PROBATE  OF  'WILL — Not  provided  for 
herein.— This  section  does  not  provide  for 
probate  of  will,  and  only  proceedings  under 
which  will  can  be  probated  are  those  pro- 
vided for  In  §  1299  ante  et  seq.— Estate  of 
Christensen,  136  Cal.  674,  677,  68  Pac.  Rep.  112. 

24.     PROCEEDINGS — Same    as    In     ordinary 


elTll  aetlonsa — This  section  provides  that  when 
pleadings  of  all  parties  are  in,  subsequent 
proceedings  shall  be  same  as  in  an  ordinary 
olvll  action,  and  that  provision  of  said  coda 
regulating  mode  of  procedure  for  trial  of  civil 
actions  are  applicable  to  such  proceedings. 
The  section  also  provides  that  court  shall 
enter  default  against  all  parties  failing  to 
"prosecute  or  to  defend  their  rights,"  as  well 
as  those  who  fall  to  appear  and  plead. — Estate 
of  Kasson,  141  Cal.  88,  40,  74  Pac  Rep.  486. 

25.  PROPER  PLEADINGS— Rights  of  par- 
ties determined. — ^While  of  the  "parties  appear- 
ing," mentioned  in  this  section,  the  one  who 
chooses  to  proceed  first  and  file  complaint  is 
for  convenience  to  "be  treated"  as  plalntlfE, 
and  others  as  defendants,  provision  as  to  what 
pleading  of  each  party — ^whether  plaintiff  or 
defendant — is  to  contain,  is  exactly  same. 
The  plalntlflC  is  to  file  complaint  "setting  forth 
facts  constituting  his  claim  of  heirship,  own- 
ership, or  interest  in  said  estate,  with  sucli 
reasonable  particularity  as  court  may  re- 
quire," and  defendants  "shall  set  forth,  in 
their  respective  answers,  facts  constitutingr 
their  claim  of  heirship,  ownership,  or  Interest 
in  said  estate  with  such  particularity  as  court 
may  require."  It  is  clear,  therefore,  that  al- 
leged right  of  each  party,  whether  nominally 
plalntiflC  or  defendant,  is  as  much  before  court 
for  final  adjudication  as  is  alleged  right  of 
either  of  other  parties;  and  it  is  plain  duty 
of  court  to  determine  alleged  claim  of  each 
party  to  proceeding.— Bly the  vs.  Ayres,  102 
Cal.    264,   269.   36   Pac.  Rep.   622. 

2«.  RIGHT  ADJUDICATED  HEREUNDBR 
— No  appeal  from  distribution. — In  a  proceed- 
ing under  this  section  to  determine  heirship 
and  right  of  succession  and  distribution  in 
matter  of  Estate  of  Blythe,  in  which  Alice 
Edith  Blythe  having  asserted  her  rights,  as 
widow  of  deceased,  and  findings  and  Judg- 
ment of  court  against  her  claim  o^  widowhood, 
and  Judgment  and  order  refusing  tiew  trial 
of  issues,  having  both  been  affirmed  on  appeal, 
she,  as  appellant  herein,  has  ceased  to  be  par- 
ty in  interest,  or  to  stand  in  position  to  be  in 
any  wise  aftected  by  question  Involved  upon 
appeal  from  decree  of  distribution  in  said 
estate.— Estate  of  Blythe,  108  Cal.  124,  126,  41 
Pac.  Rep.  83;  Williams  vs.  Sav.  A  L.  Soc,  188 
Cal.   860,   361,   65  Pac.  Rep.  822. 

27.  One  who  is  party  to  proceedings  insti- 
tuted under  this  section,  who  appealed  from 
Judgment  and  decree  of  court  entered  therein, 
and  from  order  of  court  denying  new  trial,  and 
whose  appeals  were  determined  adversely  to 
said  party.  Is  concluded  by  determination  in 
distribution  of  estate,  and  cannot  be  after- 
wards heard  to  affirm  otherwise  upon  an 
appeal  from  decree  of  distribution. — Estate  of 
Blythe,   112  Cal.   689,   692,  46   Pac.  Rep.   6. 

28.  SECURITY  FOR  COSTS— Not  required 
of  non-resident. — A  careful  comparison  of  this 
section  with  sections  relating  to  contesting 
probate  of  will,  and  reasons  given  for  holding 
that  petition  under  this  section  is  special  pro- 
ceeding, will  make  quite'  clear  reasons  for 
holding  that  contest  of  will  is  not  such  ait 
action  as  contemplated  in  8  1036  ante,  requir* 
Ing  non- resident  plalntiflT  to  give  security  for 
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costs,  but  is  special  proceeding  to  which  that 
section  does  not  apply. — Estate  of  Joseph,  118 
Cal.   660,   66S.   50  Pac.  Rep.  768. 

M.  VNPROBATBD  WILL  —  Inadmissible  In 
evidence. — An  unprobated  will  cannot  be  ad- 
mitted in  evidence,  and,  in  proceeding  under 
this  section,  court  has  no  Jurisdiction  to  enter- 
tain question  whether  Instrument  is  will,  upon 
evidence  other  than  its  probate. — Estate  of 
Christensen,  18S  Cal.  674;  676,  68  Pac.  Rep. 
112. 

9tk     Same — ^Wlthoat  statutory  proceedlnars  for 

^  probate^— Without  statutory  notice  and  pro- 
ceedlnsrs  for  probate  of  will  having  been  fflven 
or  taken,  court  cannot,  in  proceeding  under 
this  section,  enter  upon  matter  of  admitting 
an  unprobated  will  to  probate. — Estate  of 
Christensen,  185  Cal.  674,  676,  68  Pac.  Rep. 
112. 

n.      HEIRSHIP. 

SL  HEIRSHIP— And  owaersblp  and  iBterest 
determlaed. — This  section  declares  that  court, 
after  prescribed  proceedings,  acquires  Juris- 
diction to  ascertain  and  determine  heirship, 
ownership,  and  interest  of  all  parties,  in  and 
to  property  of  deceased,  and  that,  upon  trial 
of  issues,  court  shall  determine  heirship  to 
said  deceased,  ownership  of  estate,  and  inter- 
est of  each  respective  party  thereto  and  there- 
in.—Estate  of  Blythe,  112  Cal.  689,  698,  45  Pac. 
Rep.  6. 

S3.  Not  adverse  elalms« — ^The  purpose  of 
this  section  is  to  determine  heirship  and  own- 
ership of  property  of  estate,  and  decree  is 
made  conclusive  only  In  distribution  of  title 
to  property  of  estate.  It  provides  no  means 
of  determining  adverse  claims,  or  what  prop- 
j  erty  belongs  to  estate. — ^McDonald  vs.  McCoy, 
121  Cal.   56,  72.  68  Pac.  Rep.   421. 

83.  The  provisions  of  this  section  are  care- 
fully limited  to  ascertainment  and  determina- 
tion of  rights  and  interests  claimed  In  privity 
with  estates,  and  are  not  applicable  to  rights 
or  titles  claimed  adversely  to  such  estates. — 
Estate  of  Burton,  98  CaL  469,  461,  29  Pac. 
Rep.   86. 


84.  Saate — ^In      advaaee      of 

Pendency  of  proceedings,  oinder  this  section, 
does  not  exclude  usual  proceeding  for  deter- 
mination of  question  of  heirship  at  hearing 
of  application  for  distribution.  When,  in  ad- 
vance of  any  determination  of  court  of  ques- 
tions Involved  in  proceeding  under  this  act, 
an  application  is  made  for  distribution,  there 
is  no  reason  why  court  should  not  hear  latter, 
determine  all  questions  of  heirship,  and  dis- 
miss other  proceeding. — Estate  of  Oxarart,  78 
Cal.  109,  111,  20  Pac.  Rep.  867;  Estate  of 
Sheld,   129  Cal.   172,   176,   61   Pac.  Rep.   920. 

85.  Same — On  petition  for  dlstrlbatioB,  if 
not  before* — ^The  question  of  heirship  may  be 
heard  and  determined  on  hearing  of  petition 
for  distribution  of  estate,  when  application 
for  distribution  is  brought  on  for  hearing, 
and  no  previous  determination  of  such  ques- 
tion has  been  had.  under  proceedings  taken 
under  this  section. — Estate  of  Oxarart,  78  Cal. 
109.  Ill,  20  Pac.  Rep.  867:  Estate  of  Sheld,  122 
Cal.  628,  682,  66  Pac.  Rep.  828.  129  Cal.  172, 
176,   61   Pac  Rep.   920. 


as.  Petltloa  beard,  belrsblp 
detcrmiaed* — ^Where  contetaats^  upon  expira- 
tion of  year  froas  Haaance  of  letters  of  ad- 
ministratioii  in  said  estate,  filed  petition,  in 
piirsiuuice  of  this  section,  to  determine  heir- 
ship in  their  favor,  which  proceeding  was 
pending,  but  not  at  issue,  at  time  of  order 
and  decree  of  distribution,  and  pendency  of 
this  proceeding  was  set  up  by  way  of  plea 
in  abatement,  contention  that  court  had  no 
Jurisdiction  to  hear  and  determine  petition 'for 
distribution  while  such  proceedings  were 
pending  and  undetermined  is  not  tenable.  The 
section  itself  states  that  nothing  therein  shall 
be  construed  to  exclude  right,  upon  final  dis- 
tribution of  any  estate,  to  contest  question  of 
heirship,  title,  or  interest  in  estate  so  dis- 
tributed where  same  shall  not  have  been 
determined  under  provisions  of  this  section. — 
Estate  of  Sheld,  129  Cal.  167,  172,  61  Pac.  Rep. 
920. 

IIL      PROCEEDING. 

87.  INTOLVB  <|UBSTIONS  OF  TITLB  TO 
PROPERTY — ^Real  and  persoaal. — This  statute 
expressly  authorizes  and  requires  court  to 
determine  "the  heirship  to  deceased,  ownership 
of  his  estate,  and  Interest  of  each  respective 
claimant  thereto,  or  therein,"  which  is  not 
claimed  .  adversely  to  estate.  This  certainly 
Includes  "ownership"  of  grantees  of  heirs,  and 
all  those  who  are  "claimants"  through  heirs, 
or  such  as  are  required  to  be  cited  to  appear 
and  to  plead  "facts  constituting  their  claim 
of  heirship,  ownership,  or  Interest  In  said 
estate";  and  it  further  provides  that  evidence 
shall  be  received  in  support  of  all  Issues  made 
by  pleadings.  The  proceeding,  thus  author- 
ized, expressly  and  necessarily  involves  ques- 
tion as  to  title  to  property  of  estate,  whether 
real  or  personal. — Estate  of  Burton.  93  Cal. 
459,  464,  29  Pac.  Rep.  86;  Blythe  vs.  Ayres, 
102  Cal.  254,  258,  86  Pac.  Rep.  522;  Estate  of 
Blythe,  110  Cal.  226,  228.  42  Pac.  Rep.  641; 
Estate  of  Joseph,  118  CaL  660.  668,  50  Pac. 
Rep.  768;  More  vs.  More,  188  Cal.  489,  494, 
66  Pac.  Rep.   1044. 

88.  Mode  constltntloaal.  —  The  proceeding 
provided  for  by  this  section  is  special,  and  is 
embraced  within  scope  of  "matters  of  pro- 
bate," as  clearly  so  as  is  proceeding  for  sale 
of  real  property  to  pay  debts  of  an  estate. 
It  will  not  be  denied  that  decree  of  distribu- 
tion, and  the  order  discharging  executor  and 
administrator  are  within  scope  of  "matters 
of  probate."  in  sense  of  constitution,  from 
which  it  necessarily  follows  that  court  must 
have  incidental  power,  in  some  mode,  to  ascer- 
tain and  determine  who  are  entitled,  as  dis- 
tributees, to  residue  of  estate,  even  though 
such  determination  should  involve  question  as 
to  title  or  possession  of  real  property,  and 
there  is  no  objections  on  constitutional 
grounds  to  mode  provided  by  this  section. — 
Estate  of  Burton,  93  Cal.  469.  463.  29  Pac. 
Rep.   36. 

89.  SPECIAL  IN  PROBATE -~  Not  civil 
action. — A  proceeding  under  this  section,  while 
partaking  in  form  of  nature  of  civil  action,  is 
not  civil  action,  and  final  determination,  while 
having  features  in  common  with  Judgment,  is 
>not    Judgment    in    civil    action.      It    is    speci-^l 
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proceeding,   and   is   embraced  within   scope   of  wrong,  or  punishment  of  public  offense,"  and 

"matter  In  probate."  as  clearly  as  is  proceed-  IZB  ante  declares  that  "every  other  remedy  U 

ins  for  sale  of  real  property  to  pay  debts  of  special  proceeding."— Smith  vs.  Westerfleld,  88 

an  estate.— Estate  of  Blythe.  110  Gal.  226,  228,  Cal.  874,  379,  26  Pac.  Rep.  206;  Estate  of  Bur- 

42  Pac.  Rep.  641;  Smith  vs.  Westerfleld.  88  Cal,  ton.  93  Cal.  459-468.  29  Pac.  Rep.  36. 

874.   379,   26   Pac.   Rep.   206;   Estate  of  Burton.  43.     game— JnriAdletloB  limited  hj  tems  of 

98    Cal.   459,    463,    29   Pac.   Rep.  .86;    Estate   of  statiite.— Jurisdiction  of  special  proceedings  la 

Joseph,  118  CaL  660,  662,  50  Pac.  Rep.  768.  conferred  by  constitution  upon  superior  court; 

40.  Same— Acts  beyond  i^wer  eenferredy  but,  inasmuch  as  special  proceedings  are 
nugatory.— Although  superior  oourt  is  court  '  only  suoh  as  are  created  and  authorised  by 
of  general  Jurisdiction,  yet.  In  exercise  of  its  statute,  court,  in  the  exercise  of  this  Jurlsdlc- 
powers  in  administration  of  estates  of  de-  tion,  is  limited  by  terms  and  conditions  under 
ceased  persons,  Its  jurisdiction  is  limited  and  which  proceedings  are  authorized. — Smith  vs. 
special,  and  whenever  its  aoU  are  shown  to  Westerfleld,  88  Cal.  374.  879.  26  Pac.  Rep.  206. 
have  been  in  excess  of  power  conferred  upon  See  Estate  of  Sutro.  143  CaL  487,  492.  77  Pac 
it.   or  without  limits  of   this   special  Jurlsdlc-  Rep.  402. 

tlon,    such    acts    are    nugatory,    and    have    no  43,     Snbaidiary    to    that    for    dJatrlbatlon« — 

binding    eflCect    even    upon    those    who    have  Purpose   of   proceeding   under   this   section    is 

Invoked    its    authority,    or    submitted    to    its  to  determine  parties  to  whom  estate  is  to  be 

decision.— Smith    vs.    Westerfleld,    88    Oal.    874,  distributed.      It    is,    therefore,    subsidiary    to 

378,   26  Pac  Rep.   206;  Neary  vs.  Godfrey,   102  proceeding    for    distribution,    and    Jurisdiction 

CaL   888,   842,   86   Pac.  Rep.   656;   Long  vs.   Su-  of  court,  In  two  cases.  Is  co-extensive.     Hence, 

perlor   Court.    102   Cal.   449,   452,   36   Pac.   Rep.  n    i^    matter    of    distribution.    Its    Jurisdiction 

807;    Estate    of   Strong,    119   CaL    668,    667,    51  ^oes    not   extend   to   determination    or   admin - 

Pac.  Rep.  1078.  istratlon    of    trusts,    other    than    testamentary 

41.  Same— Authority  conferred  Is^— Author-  trusts,  neither  does  it  under  proceeding  under 
ity  conferred  upon  superior  court  by  this  sec-  this  section.  In  either  case,  therefore.  It 
tion  to  determine  heirship  of  claimants  to  would  seem  that  its  Jurisdiction  is  merely  to 
an  estate  Is  "special  proceeding"  within  mean-  determine  "the  persons  entitled  under  wilL  or 
ing  of  that  term,  as  deflned  in  this  code,  which  by.  succession,  or  their  grantees,"  and  in 
declares  "that  an  action  is  an  ordinary  pro-  neither  case  are  equitable  claims  of  parties 
ceeding  In  court  of  Justice  by  which  one  party  against  heirs,  or  assignees  of  heirs,  a  proper 
prosecutes  another  for  enforcement  or  protec-  subject  for  Its  consideration.— More  vs.  More, 
tlon    of    right,    redress,    or    prevention    of    a  is3  CaL  489,  496,  65  Pac.  Rep.  1044. 

§  1666.  DISTRIBUTION  OF  ESTATE,  HOW  MADE  AND  TO  WHOM.  Upou 
the  final  settlement  of  the  accounts  of  the  executor  or  administrator,  or  at  any  sub- 
sequent time,  upon  the  application  of  the  executor  or  administrator,  or  of  any  heir, 
legatee,  or  devisee,  the  court  must  proceed  to  distribute  the  residue  of  the  estate 
in  the  hands  of  the  executor  or  administrator,  if  any,  among  the  persons  who  by 
law  are  entitled  thereto;  and  if  the  decedent  has  left  a  surviving  child,  and  the 
issue  of  other  children,  and  any  of  them,  before  the  close  of  administration,  have 
died  while  under  age  and  not  having  been  married,  no  administration  on  such 
deceased  child's  estate  is  necessary,  but  all  the  estate  which  such  deceased  child 
was  entitled  to  by  inheritance  must,  without  administration,  be  distributed  to  the 
other  heirs  at  law.  A  statement  of  any  receipts  and  disbursements  of  the  executor 
or  administrator,  since  the  rendition  of  his  final  accounts,  must  be  reported  and 
filed  at  the  time  of  making  such  distribution,  and  a  settlement  thereof,  together 
with  an  estimate  of  the  expenses  of  closing  the  estate,  must  be  made  by  the  court 
and  included  in  the  order  or  decree ;  or  the  court  or  judge  may  order  notice  of  the 
settlement  of  such  supplementary  account,  and  refer  the  same  as  in  other  cases  of 
the  settlement  of  accounts. 

Hiatory:  Enacted  March  11,  1872,  re-enaetinent  of  fi258  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  649,  §87;  March  20,  1866,  Stats.  1865-6, 
p.  329,  $  2;  amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  230,  act  held  uneonstitntional,  see  history,  §  5  ante. 

1.    In  General  5.  Domiciliary  executor — To  distribute  for- 

1,2.  Applied,  elted,  eonstrued,  referred  to.  eign  assets. 

3.  Claimants    considered  —  Heirs,    devisees;,  6.  Execution — Not  issued  iQ  enforce  decree. 

legatees,  assignees.  7.  Executor — Cannot  appeal  from  decree. 

4.  Decree — County  treasurer  to  pay,  etc.,  not  8.  Same  —  Decree  protects  him  against   all 

escheat— Distributee  must  be  named  in.  claims. 
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9.  Same — ^Ezeeutor  or  administrator  not  in- 

terested. 
10.  Garnishment  of  share — ^In  hands  of  ad* 

ministratoT^  after  decree. 
U.  Heirs  —  Not   barred   until   judgment   in 

escheat. 

12.  Imprisonment  for  disobedience  to  decree. 

13.  Jurisdiction  of  distribution — ^^cquired  by 

petition  and  notice. 
i         14.  On  hearing — All  advances  adjusted. 

15.  Payments — ^Improper  before  order  of  dis- 
tribution. 

I 

I         16.  Property   claimed   by   third   party — May 
'  be  distributed  to  him. 

17.  Bef nsal   to   obey   decree  —  Administrator 

liable  to  distributee. 

18.  Beversal   of   judgment — ^Boes   not   affect 

claim  to  estate  of  widow. 

19.  Settling  final  accounts — ^Distribution  not 

necessarily   involved. 

20.  State  does  not  take  by  succession  as  heir. 

21.  Statement    of    '^  receipts    and    disburse- 

ments"— Settled  at  distribution. 

22.  Same— With  or  without  notice. 

23.  Widow's  share  in  community  property^ 

To  her  administrator. 

24.  Same — Or  to  her  heirs. 

XL     Distribution. 

25.  Decree  binding,  as  if  claim  disallowed. 

26.  Denied — Application  for  sale  pending. 

27.  Same — No  heirs  nor  claimants. 

28.  Determination    of   persons    entitled,   and 
'  **part8." 

I         29.  Distinct  from  settlement  of  accounts. 

30.  Whether  present  or  contingent. 

31.  Excl^usively  in  court  in  probate. 

82.  Peremptory— Not  awaiting  will  contest, 
j         83.  Same — Debts  paid  and  l«lance  on  hand. 
84.  Power  exercised  only  after  fl^al  accounts 

settled. 
35.  Bights  fixed  by  decree,  not  by  wilL 
86,37.  Same — Bequires  construction  of  will. 

38.  Though  time  for  contesting  wiU  not  ex- 

pired. 

39.  To   legatee,   against   descendants  of   de- 

ceased wife  of  decedent. 

L      IN   GENERAL, 

1.     APPLIBD,     CITED,     CONSTRUIDD,     RE- 
FERRED TO,  etc.— 1.  Code  •ection^— Estate  of 

Pritchett,  51  Cal.  668.  669  (construed),  52  Cal. 
94,  96  (construed):  Noe  vs.  Spllvalo,  54  Cal. 
207.  210  (cited);  Estate  of  Ricaud,  67  Cal.  421. 
423  (construed);  Theller  vs.  Such,  67  Cal.  447, 
459  (cited);  Freeman  vs.  Rahm,  58  Cal.  Ill, 
114  (applied);  Estate  of  Hinckley,  58  Cal.  457. 
612.  516  (construed);  McClellan  vs.  Downey,  63 
Cal.  520,  523  (cited);  Barnard  vs.  Wilson,  74 
Cal.  512.  515,  16  Pac.  Rep.  307  (applied);  Smith 
vs.  Westerfleld,  88  Cal.  374,  379,  26  Pac.  Rep. 
206  (construed  with  $1664  ante);  Estate  of 
Burton,  93  Cal.  459,  463,  29  Pac.  Rep.  36 
(cited);  Morffew  vs.  San  Francisco  &  S.  R.  R. 
Co.,  107  Cal.  587,  594,  40  Pac.  Rep.  810  (cited); 
William  Hill  Co.  vs.  Lawler,  116  Cal.  359,  361, 
f  48  Pac.  Rep.  828  (construed);  Ooad  vs.  Mont- 
gomery, 119  Cal.  552,  557,  51  Pac.  Rep.  681 
(construed  with  §1666  post);  Aldrlch  vs.  Su- 
perior Court,  120  Cal.  140,  142,  52  Pac.  Rep. 
148  (cited);  Estate  of  Sheid,  129  Cal.  172.  175, 
61   Pac.   Rop.   920   (construed);   Estate  of  Cour- 


\ 


sen  (Cal.  July  27,  1901),  6S  Pac  Rep.  966,  967 
(referred  to);  Moffltt  vs.  Rosenorans,  186  CaL 
4X6,  419,  69  Pac  Rep.  87  (cited);  Martinovlch 
vs.  Marsicano,  137  Cal.  364,  866,  70  Pac.  Rep. 
469  (applied);  Estate  of  Ryder,  141  Cal.  366, 
871,  74  Pac  Rep.  993  (construed  with  Sfi  1666, 
1678  post);  Estate  of  Miner,  143  CaL  194,  197, 
76  Pac  Rep.  968  (construed  with  S  1666  post) ; 
Estate  of  Thayer,  1  Cal.  App.  104,  106,  81  Pac 
Rep.  668,  659  (construed);  Robinson  vs.  Fair, 
128  U.  S.   68,  77,  bk.  32  L.  ed.  415,   419   (cited). 

SL  Same— 2.  Probate  Aet  {288^— Meeks  vs. 
Hahn,   20  Cal.  620,  621,  628   (cited). 

Am  to  eitatlont  titles  content*  and  direction 
thereof,  see  post  88  1707-1711  and  notes. 

As  to  commnnlty  property,  and  what  to,  see 
KERR*S  CYC.  OIV.  CODB  8164  and  note. 

Aa  to  days  of  aettlement  of  acconnt  and  no- 
tico  thereof,  see  ante  8  1633. 

Aa  to  disposition  of  personal  property  on- 
elalmed  for  a  year,  see  post  8  1698. 

As  to  dlstrlbntlon  of  eonunnnity  property 
on  death  of  either  sponse,  see  KSRR*S  CTC 
CIV.   CODES  881401,   1402   and   notes. 

As  to  distribution  ot  property  of  absentee^  see 
post  8  1698. 

As  to  no  dtotrlbntlon  ontll  taxes  paid,  see 
post  8  1669  and  note;  and  KEmR'S  CYC.  POL. 
CODR  8  8762  and  note. 

As  to  aetlee  of  settlement  of  aeeoont,  see 
ante  8 1668  and  note. 

As  to  separate  property  of  hnsband,  see 
KBRR'S  CYC.  CIV.  CODES  8163  and  note. 

As  to  separate  property  of  wife,  see  KSIRR'S 
CYC.  Crv.  CODE  8  162  and  note 

As  to  snccesslon  of  estates,  see  KSSRR'S 
CYC.  CIV.  CODES  81883  and  note. 

As  to  sneeessor  to  property  of  decedent  lia- 
ble for  his  obligations,  see  KBRR'S  CYC.  CIV. 
CODES  81408. 

8.  CLAIMANTS  CONSIDBRESD— Heirs,  devi- 
sees, '  legatees,  asslarnees. — ^Under  this,  and 
88 1666,  1678  post,  the  only  persons  whose 
claims  to  distribution  can  be  considered  are 
those  who  claim  directly  from  deceased  as 
heirs,  devisees,  or  legatees,  and  those  who 
claim  as  their  assignees,  under  conveyance 
made  by  them  subsequent  to  death  of  de- 
ceased.— Estate  of  Ryder,  141  Cal.  366,  871,  74 
Pac.  Rep.  993. 

.  4.  DESCRESES — Coonty  treasurer  to  pay  to 
state  treasurer,  not  escheat. — This  and  next 
section  prescribe  general  rule  for  distribution 
of  estates  among  heirs,  devisees,  and  legatees, 
and  decree  as  to  them,  of  course,  is  conclusive 
where  an  order  of  court  was  that  county 
treasurer  should  pay  into  state  treasury  "all 
moneys  and  efTects  In  his  hands  belonging  to 
said  estate,''  this  declaration  on  part  of  pro- 
bate court  in  its  order  shows  very  clearly 
that  it  was  not  understanding  of  said  court 
that  effect  of  its  decree,  or  order,  was  in 
nature  of  escheat  of  funds  so  deposited  to 
state;  but,  rather,  that  It  was  to  be  held  on 
deposit  as  property  of  said  estate  subject  to 
claims  of  heirs  of  such  decedent  who  might 
come  afterward  to  claim  same  within  time 
allowed  by  law.— Estate  of  Miner,  143  Cal.  194. 
197,    76    Pac.    Rep.    968. 

As    to    escheat,    generally,    see    ante    981269- 
1272  and  notes. 
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DIfitrlbuteea       must      be      designated      In. — 

Under  the  express  provisions  of  the  statute, 
the  Jurisdiction  of  the  superior  court  in  dis- 
tributing the  estates  of  deceased  persons  ex- 
tends only  to  the  determination  of  the  persons 
entitled  to  distribution;  and  to  give  effect  to 
any  provision  of  the  decree  the  designation 
of  such  person  is  essential  (cone.  op.  Smith,  J.). 
— Kauffman  vs.  Foster,  2  Cal.  App.  Dec.  778, 
783,  86  Pac.   Rep.   1108. 

5.     DOMICILIARY    EXECUTOR— To    distrib- 
ute   foretvn    assets. — Where    resident    of    state 
of   California   dies   in   Spain,    leaving  will   ex- 
ecuted   in    Spain    according    to    laws    of    that 
kingdom,    and    also   In    compliance    with    laws 
of    this    state,    and    leaving   property    both    In 
this  state  and  in  Spain,  and  will  by  which  he 
appointed    an    executor   who   took   out    letters 
in   this  state  and  obtained  control  of  foreign 
assets   of   estate,    he   may   be   charged   as   ex- 
ecutor with  residuum  of  Spanish  assets,  after 
deducting    all    proper    charges    and    demands 
against  him,  and  is  required  to  make  distribu- 
tion   thereof,    where    it,   appears    that   he    has 
been  negligent  in  having  transfer  to  this  state 
of  such  residuum,  and  In  closing  administra- 
tion   of   estate   in   Spain.— Estate   of   Ortiz,    86 
Cal.  806,  316,  24  Pac.  Rep.  1034;  Joy  vs.  Elton, 
9  N.  D.  448.  457,  88  N.  W.  Rep.  876. 
See  note  46  Am.  St  Rep.  668,  670. 
e.     EXECUTION — ^Not   Uuraed  to   enforce  de- 
cree.— The   code   does   not   provide   for   issuing 
of  execution  for  enforcement  of  order  of  dis- 
tribution;   and   it   is   apparent   In    many   cases 
that  such  remedy  would  be  wholly  Inadequate. 
The  executors  hold  property  of  estate  In  trust 
for  creditors  and  heirs,  and  others  interested 
in   estate,   and,   as   such   trustees,   their  obedi- 
ence to  orders  of  probate  court  may  be  com- 
pelled  by   proceedings   for   contempt   as    fully 
as    same   may    be   done   by   superior   court   in 
execution  of  trust  of  which  it  has  cognizance. 
—Ex   parte   Smith,   63   Cal.    204.    208. 

7.  EXECUTOR  CANNOT  APPEAL  FROM 
DECREE. — The  appeal  of  executor  from  decree 
of  settlement  and  distribution  must  be  dis- 
missed. He  cannot  in  any  case  litigate  claims 
of  one  legatee  as  against  others  at  expense 
of  estate.— Bates  vs.  Ryberg,  40  Cal.  463;  Es- 
tate of  Wright.  49  Cal.  650,  551;  Estate  of 
Marrey,  66  Cal.  287,  8  Pac.  Rep.  896;  Merrl- 
field  vs.  Longmire,  66  Cal.  180,  181.  4  Pac. 
Rep.  1176;  Roach  vs.  Coffey,  73  Cal.  281.  282, 
14  Pac.  Rep.  840;  Estate  of  Jessup,  80  Cal. 
625,  626,  22  Pac.  Rep.  260;  Qoldtree  vs.  Thomp- 
son. 83  Cal.  420,  422,  23  Pac.  Rep.  383;  Estate 
of  Welch,  106  Cal.  427,  429,  89  Pac.  Rep.  805; 
Jones  vs.  Lamont,  118  Cal.  499,  503,  62  Am. 
St.  Rep.  251,  50  Pac.  Rep.  766;  McCabe  vs. 
Healy,  138  Cal.  81,  90,  70  Pac.  Rep.  1008;  Es- 
tate of  Toung,  81  Cal.  Dec.  395,  397,  86  Pac. 
Rep.   145. 

8.  It  protects  him  against  all  claims*— The 
executor  has  no  Interest  in  distribution  of 
estate  further  than  to  be  protected.  If  he 
shall  dispose  of  property  in  accordance  with 
Its  terms;  and  if  court  had  Jurisdiction  to 
hear  petition,  order  of  distribution  will  be 
complete  protection  against  any  claim  that 
may  be  made  against  him  by  reason  of  his 
compliance  therewith.— Estate  of  Williams,  122 
Cal.  76,  77,  54  Pac  Rep.  386. 


0.     B«xeciitor  or  administrator  not  Interested. 

— Decree  of  distribution  will  not  be  reviewed 
on  appeal  by  an  executor  or  administrator, 
where  he.  as  such,  has  no  Interest  in  matter 
sought  to  be  reviewed. — Merrlfleld  vs.  Long- 
mire, 66  Cal.  180,  181,  4  Pac.  Rep.  1176.  See 
Estate  of  Dewar,  10  Mont.  422,  425,  25  Pac 
Rep.  1026;  Estate  of  Phillips.  18  Mont.  311,  314. 
46  Pac.  Rep.   222. 

10.  GARNISHMENT  OF  SHARE— In  hnndn 
of  admlnlstnitor,  after  decree. — After  distribu- 
tion has  been  decreed,  an  executor  or  admin- 
istrator may  be  garnished,  or,  if  judgment  has 
been  already  obtained  against  distributee,  the 
money  in  their  hands  may  be  reached  by 
execution  or  proceedings  supplementary  there- 
to.— Estate  of  Nerac,  35  Cal.  392,  398;  Duns- 
moor  vs.  Furstenfeldt,  88  Cal.  522,  628,  22  Am. 
St.  Rep.  831,  26  Pac.  Rep.  618.  12  L.  R.  A. 
608.  See  LAdd  vs.  Judson,  174  111.  844,  351, 
61  N.  E.  Rep.  888;  Estate  of  Lietman  vs.  Uet- 
man,  149  Mo.  117,  60  S.  W.  Rep.  307. 

11.  HEIRS — Not  barred  until  Jvdgatent  In 
escheat. — ^Where,  in  absence  of  any  known 
heirs  or  claimants,  court  made  an  order  that 
county  treasurer  pay  moneys  of  estate  Into 
state  treasury,  and  twenty  years  thereafter 
persons,  citizens  of  United  States,  claiming  to 
be  heirs,  filed  petition  for  decree  declaring 
them  entitled  to  possession  of  funds  so  de- 
posited In  state  treasury  by  order  of  probate 
court,  statute  of  limitations  does  not  apply, 
and  there  is  no  limitation  against  citizens  of 
United  States  bringing  an  action  to  establish 
their  right  to  succeed  to  or  recover  same  at 
any  time  before  Judgment  or  decree  In  a 
proper  proceeding  to  escheat  has  been  entered. 
—Estate  of  Miner,  143  Cal.  194,  198,  76  Pac. 
Rep.  968.     See  par.  4  this  note. 

12.  IMPRISONMENT  FOR  DISOBEDIENCES 
TO  DECREE. — The  proceedings  for  settlement 
of  an  estate  are  not  civil  action,  within  mean- 
ing of  art.  I  S 16  of  constitution;  nor  Is 
amount  of  money  which,  by  order  of  dis- 
tribution, executors  are  required  to  pay  over 
to  distributees  debt  due  from  executors  to 
distributees,  and,  therefore,  case  does  not  fall 
within  that  clause  of  constitution  inhibiting 
Imprisonment  for  debt  In  civil  action.— Ex 
parte  Smith,  68  Cal.  208,  207;  Ex  parte  Cohn, 
66  Cal.  198.  196;  Wlggln  vs.  Superior  Court, 
68  Cal.  898.  400,  9  Pac.  Rep.  646;  Estate  of 
Kennedy,  129  Cal.  384,  888.  62  Pac.  Rep.  64. 

18.     JTRISDICTION      OF      DISTRIBUTION — 
Acquired  by  petition  and  notice. — Distribution, 
when  petition   therefor  Is   not  filed  with   final 
account,   is    separate,    and    to   some    extent   an 
Independent    proceeding    In    administration    of    » 
an  estate,  and,  when  petition  Is  filed  separate- 
ly,  Jurisdiction   of   proceeding   is   acquired,   as 
in    other    separate    proceedings,    such    as    sale 
of    real    property    by    filing    proper    petition, 
and   giving   notice   thereof.     This   being  done, 
and    all    persons    interested    regularly    notlflea 
to    appear    for    that    purpose,    court    thereby 
obtains     Jurisdiction     of     that     proceeding. — 
Mlddlecofl    vs.    Superior    Court,    81    CaL    Dec. 
356,   358,   84  Pac.  Rep.  764. 

14.  ON  HEARING— All  advances  ndjnated. — 
On  hearing  for  distribution,  court,  in  harmony 
with  its  general  equitable  powers,  can  adjust 
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al]  matters  between  legatees  or  distributees 
and  executors,  and  credit  latter  agrainst  estate, 
distributed  to  former  for  all  advances  which 
may  have  been  made  to  either  of  them  under 
terms  of  will.  This  Is  most  an  executor  has 
right  to  expect.— Estate  of  Wllley,  140  Cal. 
238,    242,    73    Pac.   Rep.    998. 

15.  PAYMENTS — ^Improper  before  order  of 
distrtbutloii. — Where  executors  assumed,  in  ad- 
vance of  decree  of  distribution,  to  construe 
terms  of  will,  and  validity  of  particular  be- 
quests, and  who  were  beneficiaries  thereunder, 
and  to  make  payments  of  funds  of  estate 
upon  their  own  Judgment  as  to  matters,  this 
was  clearly  outside  of  their  duties,  and  was 
an  attempt  to  intrench  upon  exclusive  Juris- 
diction of  court  to  determine  these  matters, 
on  distribution,  and  an  infringement  upon  the 
rights  of  persons  interested  in  estate  to  have 
these  matters  disposed  of  solely  on  distribu- 
tion— ^partial  or  final. — Estate  of  Wllley,  140 
Cal.   238,   241,  7S  Pac.  Rep.   998. 

le.  PROPERTY  CLAIMED  BY  THIRD 
PARTY— May  be  distributed  to  him.— If  party 
seeking  to  obtain  assets  In  possession  of 
administrator,  shows  to  probate  court  that 
he  has  title  thereto  which  is  good  against 
distributees  of  estate,  court  might,  as  in  case 
of  partial  distribution,  authorize  administra- 
tor to  deliver  to  him,  if  It  can  be  safely  done, 
and,  if  such  relief  could  not  be  granted,  it 
would  at  least  not  order  such  property  sold  for 
purposes  of  administration  until  other  assets 
had  been  exhausted. — Murphy  vs.  Clayton,  114 
Cal.  626,  629,  48  Pac.  Rep.  618,  46  Id.  460. 

17.  REFUSAL  TO  OBEY  DECREE— Admin- 
istrator liable  to  dlstrlbntee. — In  an  action  to 
recover  amount  distributed  to  plaintiff  by  de- 
cree of  distribution,  defendant  had  been  ad- 
ministrator; as  such  he  had  taken  all  steps 
necessary  to  distribution  of  fund  in  hand. 
The  court  had  made  its  decree  requiring  him 
to  distribute  to  plaintiff  property  and  money 
brought  in  suit.  By  refusing  to  comply  with 
decree,  he  became  personally  liable  to  plain- 
tlflT,  as  in  case  of  devastavit. — Melone  vs.  Davis, 
67  Cal.   279,   282,  7  Pac.  Rep.  703. 

18.  REVERSAL  OF  JUDGMENT  —  Doea  not 
allect  dalm  to  estate  of  frldotv. — Fact  of  re- 
versal of  Judgment  entered  in  favor  of  de- 
fendant, in  action  to  recover  from  him  by 
administrator  of  estate  value  of  personal  prop- 
erty alleged  to  have  been  converted  by  him, 
cannot  affect  any  claim  that  such  defendant 
may  have  to  such  share  of  estate  of  deceased 
as  may  be  distributable  to  estate,  or  successor, 
of  widow  of  said  deceased. — Snyder  vs.  Jack, 
140  Cal.   684,  586,  74  Pac.  Rep.  189,  855. 

1».  SETTLING  FINAL  ACCOUNTS— Dliitrl- 
bntlon  not  necessarily  Involved. — The  matter 
of  settling  final  accounts  of  an  executor  or 
administrator  does  not  necessarily  Involve  the 
matter  of  distribution  of  estate  at  all.  Dis- 
tribution of  estate  to  heirs  or  legatees  may 
take  place  upon  settlement  of  final  account  or 
at  any  subsequent  time.  One  or  other  of 
these  is  usual  course,  though  law  allows,  un- 
der certain  conditions,  partial  distribution  be- 
fore settlement  of  final  account.— Estate  of 
Thayer,  1  Cal.  App.  104,  106,  81  Pac.  Rep.  65S, 
659. 


20.  STATE  DOES  NOT  TAKE  BY  SUCCES- 
SION AS  HEIR.— This  and  next  section  pre- 
scribe  general  rule  for  distribution  of  estates 
among  heirs,  devisees,  and  legatees,  and  de- 
cree as  to  them  is  made  conclusive.  Section 
1737  post  makes  specific  provision  for  tern- 
porary  disposition  of  personal  estate.  In  those 
exceptional  cases  In  which  there  are  no  heirs 
and  no  other  lawful  claimants.  It  Is  impos- 
sible to  say,  therefore,  that  within  meaning 
of  these  provisions  state  takes  by  succession 
as  heir.  They  have  no  operation,  except  In 
absence  of  heirs  and  other  claimants — the  ab- 
sence, that  l8  to  say,  of  all  those  entitled  to 
distribution  (dls.  op.  Beatty,  C.  J.).— Estate  of 
Miner,  143  Cal.  194,  204,  76  Pac.  Rep.  968. 

ai.  STATEMENT  OF  <<RECEIPTS  AND  DIS- 
BURSEMENTS**  —  Settled       at       dlstrlbntlon 

Statement  of  receipts  and  disbursements,  re- 
ferred to  in  this  section,  is  clearly  not  account 
referred  to  in  S 1633  ante,  nor  final  account 
settlement  of  which  must  precede  application 
for  distribution.  If  all  accounts,  or  state- 
ments, are  required  to  be  settled  in  advance 
of  application  Cor  distribution,  it  would  in 
most  cases  result  In  preventing  any  distribu- 
tion.—Estate  of  Sheid,  129  Cal.  172,  176,  61 
Pac.  Rep.  920. 

22.  With  or  frlthoat  notice. — ^Upon  filing 
petition  for  distribution,  contests  to  heirship 
may,  and  frequently  do,  arise.  A  month,  and 
perhaps  year  or  more,  may  lapse  before  such 
contests  are  finally  settled.  In  mean  time  re- 
ceipts and  expenditures  go  on,  statement  of 
which  should  be  furnished  to  court  before 
distribution  is  made,  and  executor  or  adminis- 
trator discharged.  The  code  allows  this  state- 
ment submitted  after  decree  of  distribution 
is  applied  for  to  be  settled  at  time  decree  is 
made,  without  notice,  or  court  may  order 
notice  to  be  given  and  refer  same  for  settle- 
ment—Estate of  Sheid,  129  Cal.  172,  176,  61 
Pac.  Rep.  920. 

25.  WIDOITIT'S  SBLA.RE  IN  COMMITNITY 
PROPERTY  —  To  her  administrator.  —  Where 
widow  dies  pending  administration  of  her 
husband's  estate,  it  would  perhaps  be  more 
orderly  to  have  her  interest  in  estate  dis- 
tributed in  terms,  in  administration  of  her 
estate,  to  her  heirs,  and  that  such  heirs  go 
with  decree  to  have  distribution  in  husband's 
estate;  or,  to  have  distribution,  if  personal 
property,  to  her  administrator,  for  purposes 
of  administration. — McClellan  vs.  Downey,  63 
Cal.   520,   623. 

34.  Or  to  ber  heirs. — ^It  cannot  be  said  that 
widow's  share  of  community  property  Is  for 
no  purpose  estate  of  husband;  for  certain  pur- 
poses, payment  of  debts,  expenses  of  admin- 
istration, family  allowance,  it  Is  portion  of 
estate,  and  is  not  relieved  from  administration 
until  those  objects  are  accomplished.  If  widow 
die,  pending  administration,  no  creditor  of  hers 
objecting,  there  is  no  objection  to  distribution 
of  her  share  of  estate  to  her  heirs,  as  being 
persons  entitled  thereto. — ^McClellan  vs.  Dow- 
ney, 63  Cal.  520,  523. 

II.     DISTRIBUTION. 

26.  DECREE  BINDING.  AS  IF  CLAIM  DIS- 
AliliOAVED. — ^A  decree  of  distribution  is  as 
binding  upon  one  entitled.  If  he  fail  to  appear 
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and  present  his  clahn,  aa  if  his  claim  after 
presentation  had  been  disallowed  by  court. — 
Daly  vs.  Pennle,  ^6  Cal.  652,  21  Am.  St  Rep.  61, 
25  Pac,  Rep.  67;  William  Hill  Co.  vs.  Lawler, 
116  Cal.  359,  362,  48  Pac.  Rep.  323. 

2e.  DENIBD— Application  for  sale  pendlni;. — 
In  petition  asking  court  to  make  an  order  dis- 
tributing: to  heir  share  of  said  estate  to  which 
he  is  entitled,  petition  was  properly  denied  on 
grround  that  there  was  then  pending:  an  applica- 
tion for  sale  of  real  estate  to  raise  funds  neces- 
sary to  pay  charg^es  and  funeral  expenses,  and 
therefore  no  distribution  of  kind  asked  could 
be  made. — Estate  of  Koppikus,  1  Cal.  App.  84, 
88,  81  Pac.  Rep.  783. 

27.  No  heirs  nor  elabnanta« — ^Upon  settlement 
of  final  account  of  public  administrator,  who 
had  filed  petition  for  distribution,  in  absence  of 
heirs  or  other  claimants,  court  denied  petition 
and  made  an  order  that  county  treasurer 
"forthwith  pay  into  state  treasury  all  moneys 
and  effects  in  his  hands  belonging:  to  said  es- 
tate." The  probate  court  properly  disregrarded 
that  part  of  his  petition  and  simply  made  the 
order  prescribed  by  S 1737  post,  and  thereby 
save  to  provisions  of  code  only  construction 
which,  in  my  opinion,  they  will  bear  (dis.  op. 
Beatty,  C.  J.).~E8tate  of  Hlner,  148  Cal.  194, 
204,  76  Pao.  Rep.  968. 

28.  DBTBRMINATION  OP  PE2RSONS  BN- 
TITLBD  AND  -PARTS."— By  filing  petition  for 
distribution  of  an  estate,  and  grivinff  notice  re- 
quired by  this  section,  superior  court  acquires 
jurisdiction  to  distribute  estate  '*among  per- 
sons who  by  law  ar^  entitled  thereto."  The 
"distribution"  of  estate  Includes  determination 
of  persons,  who  by  law  are  entitled  thereto, 
and  also  proportions  and  parts  to  which  each 
of  these  persons  are  entitled,  and  the  "parts" 
of  estate  so  distributed  may  be  segrregrated  or 
undivided  portions  of  estate. — ^William  Hill  Co. 
vs.  Lawler,  116  Cal.  359,  361,  48  Pac.  Rep.  328. 

29.  DISTINCT  FROM  SBTTLBBOBNT  OF 
ACCOUNTS.— It  is  true  that  in  this  state  dis- 
tribution of  estates  has  been  made  to  some  ex- 
tent matter  distinct  from  settlement  of  ac- 
counts. But  It  is  clearly  made  so  merely  for 
convenience.  If  those  provisions  of  code  were 
omitted,  court  would  still  be  compelled  to  as- 
certain or  declare  interests  of  successors,  in 
order  to  adjudg-e  whether  or  not  accounts  were 
correctly  rendered. — McAdoo  vs.  Sayre,  146  Cal. 
344,  349.  78  Pac.  Rep.  874. 

80.  WHETHBR  PRESENT  OR  CONTIN- 
GENT.— This  section  provides  that  "court 
must  proceed  to  distribute  residue  of  estate 
among  persons  who  by  law  are  entitled  there- 
to," and,  it  may  be  added,  that  it  is  within 
province  of  probate  court  to  define  rights  of 
all  who  have  legally  or  equitably  any  interest 
in  property  of  estate,  derived  from  will, 
whether  they  are  entitled  to  any  present  en- 
joyment or  their  Interests  are  contingent. — 
Sstate  of  Hinckley.  58  Cal.  457,  512,  518. 

81.  EXCLUSIVELY  IN  COURT  IN  PRO- 
BATE.— Superior  court,  sitting  in  probate,  has 
exclusive  jurisdiction  over  distribution  of  es- 
tate of  deceased  persons. — Goad  vs.  Montgom- 
ery, 119  Cal.  552.  558,  51  Pac.  Rep.  681;  Toland 
vs.  Earl,  129  Cal.  148,  155,  63  Am.  St.  Rep.  45. 
61  Pac.  Rep.  914;  Estate  of  Freud,  134  Cal.  333, 


836,  66  Pac.  Rep.  476;  Silva  vs.  Santos,  138  Cal. 
^36,  541,  71  Pac.  Rep.  703;  Kauffman  vs.  Grles, 
141  Cal.  295,  301.  74  Pac.  Rep.  846. 

82.  PEREMPTORY— Not  awalUnar  wtU  con^ 
tent, — Command  of  this  statute  is  peremptory, 
and  without  qualification,  and  that,  upon  final 
settlement  of  accounts  of  executor  and  admin- 
istrator, residue  of  estate  shall  be  distributed. 
If  it  had  been  intended  to  postpone  distribution 
until  after  time  had  elapsed,  within  which  va- 
lidity of  will  might  be  contested,  statute  would 
have  doubtless  so  provided,  but.  In  absence  of 
such  provision,  it  cannot  be  assumed  that  It 
was  Intended  to  interpolate  Into  section,  a  con- 
dition or  qualification  directly  at  variance  with 
its  express  requirements. — Estate  of  Pritchett, 
51  Cal.  568,  569,  62  Cal.  94,  96;  Estate  of  Ricaud, 
57  Cal.  421,  423. 

88.  Debts  paid  and  balance  on  band. — ^If  all 
debts  and  charges  against  estate,  including  ex- 
penses of  administration,  have  been  fully  paid, 
and  there  is  in  hands  of  executor  or  adminis- 
trator an  ascertained  balance  of  assets  subject 
to  distribution,  estate  is  ready  for  distribution, 
and  distribution  cannot  be  delayed.  The 
court  "must"  make  distribution.  The  command 
of  law  is,  under  such  circumstances,  peremp- 
tory.—Estate  of  Ricaud,   67  Cal.  421,  422. 

34.  POWER  EXERCISED  ONLY  AFTER 
FINAL  ACCOUNTS  SETTLED.— This  section 
provides  that  at  any  time  subsequent  to  final 
settlement  of  account  distribution  may  be 
made.  Whenever  distribution  is  sought  un- 
der either  this  or  fi  1664  ante,  court  has  power 
to  Inquire  into  and  determine  who  are  heirs  of 
deceased  and  entitled  to  receive  estate;  but 
terms  of  each  of  these  sections  show  that 
this  power  can  be  exercised  only  after  final 
accounts  of  administration  have  been  settled. 
—Smith  vs.  Westerfield,  88  Cal.  874,  879,  26 
Pac.  Rep.  206. 

86.  RIGHTS  FIXED  BY  DECREE  NOT  BY 
Vt^LL.— Rights  of  devisees  and  legatees  are 
fixed,  not  by  provisions  of  will,  but  by  decree 
of  distribution,  and  can  be  determined  only 
on  distribution.— Toland  vs.  Earl,  129  Cal.  148, 
168,  79  Am.  St.  Rep.  100,  61  Pac.  Rep.  914;  Es- 
tate of  WlUey,  140  Cal.  288,  241,  78  Pac  Rep. 
998. 

86.  Reavlrea  eonstmetlon  of  will. — ^Thls  sec- 
tion requires  court,  In  making  distribution  of 
estate,  to  distribute  residue  of  estate  in  hands 
of  executor  "among  persons  who  by  law  are 
entitled  thereto,"  and  provision  in  next  sec- 
tion that  court  must  name  in  decree  "the  per- 
sons and  the  proportions,  or  parts,  to  which 
each  shall  be  entitled."  requires  court  In  mak- 
ing such  decree  to  give  construction  to  terms 
of  will.  Further  provision  in  same  section 
that  "such  order  or  decree  Is  conclusive  as 
to  rights  of  heirs,  legatees,  or  devisees,  sub- 
ject only  to  be  reversed,  set  aside,  or  modified 
on  appeal,"  precludes  all  right  to  Impeach  de- 
cree except  upon  an  appeal,  and  causes  decree 
to  supersede  will,  and  to  prevail  over  any  pro- 
vision therein  which  may  be  thought  incon- 
sistent, with  decree.  The  decree  is  conclusive, 
not  only  as  to  persons  who  have  right  In 
estate,  but  also  to  extent  and  limitation  of 
their  rights.— Goad  vs.  Montgomery,  119  Cal. 
662,  667,  61  Pac.  Rep.  681. 
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37.  Upon  distribution,  questions  may  arise 
affecting  ri^rhts  of  beneficiaries  to  whom  pay- 
ment has  previously  been  made  by  executors 
to  take  at  all  under  will^^^iuestions  of  in- 
validity of  general  or  partial  trust  provisions, 
lapsed  legracies,  excessive  charitable  bequests, 
omitted  heirs,  etc.,— questions  which  may  ef- 
fect entire  or  partial  testamentary  disposition 
under  will.— Estate  of  Willey,  140  Cal.  238,  242, 
73  Pac  Rep.   098. 

SS.  THOUGH  TIMB  FOR  CONTIDSTINO 
'WIIaV  not  BXPIRBD.— Contention  that  it  can- 
not be  reasonably  inferred  that  it  was  in- 
tended to  permit  distribution  of  estate  duriner 
time  within  which  heir  is  allowed  to  contest 
will,  inasmuch  as  distribution  under  such  cir- 
cumstances migrht,  and  in  many  cases  would, 
practically  defeat  rights  of  heirs  If  will  should 
be  set  aside,  cannot  be  sustained.  There  is  no 
room  for  armament  ab  Inconvenientl  In  face 
of    express    requirement    of    statute,    and,    if 


there  were,  it  misrht  well  be  insisted  that  it 
could  not  have  been  intended  to  postpone  dis- 
tribution of  estate  until  minor  heir  shall  have 
attained  his  majority  or  heir  of  unsound  mind 
shall  have  recovered  his  reason. — Estate  of 
Pritohett,  62  Cal.  94,  96. 

89.  TO  liBGATESl — Agwdnmt  descemdamts  of 
deceased  wife  of  decedent.^— On  an  app«^'^l  by 
children  and  grrandchllden  of  deceased  \.  .fe  of 
Peter  Orlest,  deceased,  from  an  order  of  su- 
perior court  sittin^r  in  probate,  distributingr  to 
Eliza  Griest,  surviving  widow  of  said  Peter, 
certain  money  paid  to  executor  of  estate  by 
certain  mutual  benefit  corporation,  which 
money  he  had  bequeathed,  so  far  as  he  could 
possibly  do,  to  his  surviving  wife,  Eliza,  the 
order  was  affirmed.  Debts  of  estate  were  all 
paid  and  no  question  made  by  any  person 
other  than  appellants  herein. — Estate  of  Orlest, 
76  Cal.  407,  498,  18  Pac.  Rep.  664. 

See  note  62  Am.  St.  Rep.  671. 
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§  1666.    WHAT  THE  DECREE  MUST  CONTAIN,  AND  IS  FINAL.    In  the 

order  or  decree,  the  court  must  name  the  persons  and  the  proportions  or  parts  to 
which  each  shall  be  entitled,  and  such  persons  may  demand,  sue  for,  and  recover 
their  respective  shares  from  the  executor  or  administrator,  or  any  person  having 
the  same  in  possession.  Such  order  or  decree  is  conclusive  as  to  the  rights  of  heirs, 
legatees,  or  devisees,  subject  only  to  be  reversed,  set  aside,  or  modified  on  appeal. 

History:     Enaeted  March  11,  1872,  founded  on  9  269  Probate  Aet  as  amended 
April  2,  1866,  Stats.  1865-6,  p.  767,  8  10. 
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1,2.  Applied,  dted,  eonstmed,  referred  to. 
8.  Action  for  money  due  trustee  tmder  d^ 

eree. 
4.  Same — Without  previous  demand. 
6.  Adjudication  trust  vaUd — ^Not  subject  to 

collateral  attack. 

6.  Certiorari — Not   available   to   review   de- 

cree. 

7.  Collateral  attack  on  decree  admitting  will 

— Petition  for  distribution. 

8.  Community   property — ^Distributed   under 

§  1402  of  Civil  Code. 

9.  Same — ^Widow's  interest-^-Comes  by  suc- 

cession. 
10.  Same — Same — Comes  not  as  heir  but  in 

her  own  right. 
U.  Same — Same — Is  ascertained  as  that  of 

any  claimant. 

12.  Same— Same — Decree  iizing  amount  bind- 

ing upon  her. 

13.  Decree  in   probate — ^Invulnerable  to  col- 

lateral attack. 

14.  Disbursements    to    legatees  —  Considered 

only  on  distribution. 
16.  Same — Credit  for,  given  on  distribution. 

16.  Distributee— Beeovers  value  of  land  lost 

through  neelif^enoe. 

17.  Same — Not  delivered,  or  executor  present 

alone. 

18.  Same — Probate  only  jurisdiction,  no  de» 

fense. 

19.  Distributee  *b  share — Not  diverted  by  pro- 

bate court  to  his  creditor. 

20.  Same — Within  reach  of  creditors. 

81.  Distribution  ^  Continued      till      adverse 
elaims  determined,  in  another  forum. 


88.  Same — ^Made  only  to  those  entitled  to  im- 

mediate possession. 

23.  Error  in  decree — Ground  for  appeal,  not 
for  relief  in  equity. 

84.  Grantee  of  heir— Takes  subject  to  ex- 
penses of  administration. 

25.  Land  insufSeiently  described — ^Identified 
by  extrinsic  evidence. 

86.  Leeacy  distributed — Determination  of  va- 

lidity of  will  assumed. 

87.  Lien — Created  on  property  by  decree  of 

distribution. 

28.  Miscalling   claim   "pre-emption"  —  Does 

not  prejudice  distributee. 

29.  Moneys  due  on  distribution — Not  a  debt 

due  from  executors. 

30.  Same — On   partial   distribution   executors 

and  administrators  no  interest. 
81.  Order  setting  aside  decree  of  distribution 
— Not  appealable. 

32.  Partition — Not  made  unless  petition  filed 

before  distribution. 

33.  Same — ^Where  strangers  interested. 

84.  Persons  enumerated  in  decree — Only  par- 
ties ''aggrieved.'' 

36.  Provision  for  perpetual  repair  of  ceme- 
tery lot,  valid. 

36.  Bight  of  heir  is  statutory. 

37.  Subsequent   to   decree  —  No   jurisdiction, 

unless  to  compel  delivery. 

38.  Same — Order  directing  payment  null  and 

void. 

89.  Title— Declared   Ij   decree,    not    created 

anew. 

40.  Same — ^Decree  should  dispose  of  whole. 

41.  Same — ^Vested — ^In    children,    distribution 

to  them. 


8 1066        (2142) 


DECREIE:— CONTESNT8  OF~IN  GBNBRAL. 


tPl.  III. 


^   Same — Same^Passes  to  heirs  of  distrib- 
utee. 

43.  Tmst — Created  hj^  antbority  of  wiD  oaSj. 

44.  Same — Not  created  hj  decree  independ- 

ont  of  will. 

45.  Trustees — Not   aggrieved,   eannot   appeal 

from  decree. 

46.  Suryiving  ^^ife's  debt  —  Set  off  against 

her  share. 

47.  Widow — Failing  to  claim  as  such,  takes 

under  will. 

n.    Decree  of  Distribution. 

48,49.  Conclusive. 

60.  Same — Same— After  due  notice. 

51.  Same — Same — By   reason   of   jurisdiction 

over  control  of  property. 

52.  Same — Same — Not    as   to    one   not    heir, 

legatee,  or  devisee. 

53.  Same — Same— Only   as   to    succession    or 

testamentary  rights. 

64.  Same — Same--Only  upon  heirs,  legatees, 

or  devisees. 

65.  Same— Same — Though     iuTolving     condi- 

tional construction. 

56.  Antagonistic  claimant  not  concluded  by. 

57.  Contracts    or    conveyances   by    heirs   not 

affected  by. 
58-60.  Enforced  by  proceedings  for  contempt. 

61.  Fraud— Not  ground  for  probate  court  to 

vacate. 
62, 63.  Same — Belief  through  court  of  equity. 

64.  Grantee  of  heir  bound  by  decree,  as  heir. 

65.  Invalid,  according  to  uncertain  provisions 

of  will. 

66.  Invests  absolute  rieht  in  distributees. 

67.  Irregularity— Oured    by    waiver    of    sole 

distributee. 

68.  Jurisdiction — Not    impaired    by    holding 

legacy  in  trust. 

69.  Legatees— Barred  by,  with  right  of  ap- 

peaL 

70.  Measure  of  rights  of  claimant  fixed  by. 

71.  Same— Not  by  will. 

72.  Same — ^Proportion  of  each  heir  decided. 

73.  Not  disturbed  unless  injurious. 

74.  Numbers,   different,   indorsed   on   papers, 

immaterial. 

75.  Keversed — Matter  as  if  no  decree  entered. 

76.  Same — And  estate  restored  to  executor. 

77.  Specifying  trusts  gives  estate  for  years. 

78.  Statute  of  limitations  begins  after. 

I.  IN  GENERAL. 
1.  APPIilBD,  CITKD,  CON8TRUBD,  RBI- 
FERRBSD  TO,  etc. — 1.  Code  aeetton. — Hill  vs. 
Den,  54  Cal.  6,  23  (construed);  Wheeler  vs. 
Bolton,  54  Cal.  302,  305  (construed);  Estate 
of  Hudson,  63  Cal.  454,  457  (construed); 
Thompson  vs.  Samson,  64  Cal.  330,  832,  80  Pac 
Rep.  980  (cited);  Barnard  vs.  Wilson,  74  Cal. 
512.  515,  16  Pac.  Rep.  807  (applied);  Estate  of 
Rowland,  74  Cal.  523,  525,  526,  16  Pac.  Rep.  815 
(construed);  Chever  vs.  Chlngr  Hongr  Poy,  82 
Cal.  68,  71,  22  Pac.  Rep.  1081  (construed);  Fin- 
nerty  vs.  Pennle,  100  Cal.  404,  407,  84  Pac.  Rep. 
8G9  (applied);  Buckley  vs.  Superior  Court,  102 
Cal.  6,  10,  41  Am.  St,  Rep.  185.  86  Pac.  Rep. 
360  (construed);  Estate  of  De  Leon,  102  Cal. 
537,  542,  36  Pac.  Rep.  864  (construed  with 
8  1676  post);  Estate  of  Burdlck,  112  Cal.  387, 
400,  44  Pac.  Rep.  734  (referred  to);  William 
Hill  Co.  vs.  Lawler,  116  Cal.  359,   362,  48  Pac. 


Rep.  3SS  (construed);  Crew  vs.  Pratt,  119  Cal. 
189,  147,  61  Pac.  Rep.  88  (construed  with  {  1908 
post):  Gtoad  vs.  Montgromery,  119  Cal.  552,  657, 
68  Am.  8t  Rep.  14S»  61  Pac  Rep.  681  (con- 
strued with  11666  ante);  In  matter  of  Trust 
of  Trescony,  119  Cal.  568,  570,  61  Pac.  Rep.  Wl. 
(construed) ;  Seymour  vs.  McAvoy,  121  Cal.  488, 
444,  41  L.  R.  A.  544,  63  Pac.  Rep.  946  (cited); 
Estate  of  Williams,  182  Cal.  76,  77,  54  Pac. 
Rep.  386  (construed);  Cunha  vs.  Hughes,  122 
Cal.  Ill,  118,  64  Pac.  Rep.  686  (construed); 
Estate  of  Gregory,  122  Cal.  488,  484,  65  Pac 
Rep.  144  (applied);  Mulcahey  vs.  Dow,  131  Cal. 
73,  76,  68  Pac  Rep.  158  (construed);  Martlno- 
vich  vs.  Marsicano,  187  Cal.  850,  866,  70  Pac 
Rep.  459  (construed);  Estate  of  Ryder,  141 
Cal.  366,  871,  74  Pac  Rep.  998  (construed  with 
S  1665  ante);  Estate  of  Miner,  143  Cal.  194.  202, 
204,  76  Pac.  Rep.  968  (construed  with  8 1666 
ante);  Estate  of  Relth,  144  Cal.  314,  320,  77  Pac. 
Rep.  942  (construed);  Mesnaffer  vs.  Variel,  144 
Cal.  463,  464,  77  Pac  Rep.  988  (construed);  Gut- 
ter vs.  Dallamore,  144  CaL  666,  669.  79  Pac  Rep. 
383  (cited);  Bryant  vs.  Mcintosh  (Cal.  App. 
Feb.  14,  1906),  84  Pac.  Rep.  440  (construed); 
Robinson  vs.  Fair,  128  U.  S.  53,  77,  bk.  62  !«. 
ed.  415,  419  (cited). 

2.  Suae— 2.  Probate  Act  SSBH.— Meeks  vs. 
Hahn,  20  C^al.  620.  621  (cited). 

A«  to  canon*  of  deocont  by  eonunon  law,  see 
monographic  note  12  Am.  St.  Rep.  92,  93. 

Am  to  conlllet  of  law*  a«  alloetins  sncceMilony 
see  monosraphio  note  12  Am.  St.  Rep.  95,  96. 

As  to  deocent  of  estate  of  decedent  dytniir 
wltbont  Issue  bat  loavlns  kindred,  see  mono- 
graphic note  12  Am.  St.  Rep.  88. 

As  to  descent  of  real  estate  of  bnsband  leav- 
ing wife  and  cklldren»  see  monographic  note 
12  Am.  St.  Rep.  87,  88. 

As  to. descent  of  real  estate  of  wife  leaving 
husband  and  children,  see  monoflrraphic  note  12 
Am.  St  Rep.  85,  86. 

As  to  discovery  of  property  after  settlement 
of  estate,  see  post  6  1698. 

As  to  distribution  of  common  property  on 
death  of  husband,  see  KJ0IIR*8  CYC.  CUT.  OODB 
1 1402  and  note. 

As  to  distribution  of  eonunon  property  on 
death  of  wife,  see  KERR'S  CYO.  CIT.  CODB 
S1401  and  note. 

As  to  escheat  of  property  to  state,  see 
KERR*S  CYC.  Crv.  CODSS  Sf  1406-1407  and  notes. 

As  to  forfeiture  of  rlshts  of  succession  by 
husband  or  wife,  see  monographic  note  12  Am. 
St  Rep.  91,  92. 

As  to  whether  heir  apparent  has  vested  risht 
in  estate,  see  monographio  note  12  Am.  St 
Rep.  93. 

As  to  heir,  dellnltlon  of,  see  monog^raphlc 
note  12  Am.  St.  Rep.  82. 

As  to  husband  and  wife  sueceedlns  to  oaeh 
other's  estate,  see  monosraphie  note  12  Am. 
8t  Rep.   82-92. 

As  to  husband's  Interest  In  estate  of  deceased 
wife,  see  12  Am.  St  Rep.  83,  84. 

As  to  husband's  succession  as  affected  by 
statute  concerning  separate  estate  of  wife, 
see  monogrraphic  note  12  Am.  St  Rep.  84. 

As  to  kindred  of  the  half-blood,  see  mono- 
graphic note  12  Am.  St.  Rep.  110,  111. 

As  to  laiv  of  domodle  controlllnir  descent  of 
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9«TM>iuiltT»  8e«  monosrraplilc  note  12   Am.   St. 
Rep.  96. 

As  to  la^ir  of  attno  eoMtroUlnar  doacemt  of 
realty,  see  monographic  notes  12  Am.  St.  Rep. 
96;   86  Am.  St.  Rep.   557. 

As  to  liability  of  benellclarles  for  testatovHt 
obligations,  see  KSRR'S  CYC.  CIV.  CIMHB  f  1977 
and  note. 

As  to  next  of  Irtn,  wko  are,  see  monogrraphlc 
note  12  Am.  8t  Rep.  107.  209. 

Am  to  iMrrment  of  taxes  before  distribution, 
see  post  1 1669  and  note. 

As  to  recording  of  deerees,  see  post  {1719. 

As  to  relatives  of  tbe  balf-blood  wbere  la- 
berltanee  eame  by  descent,  devise,  or  vlft,  see 
KJBBRR^S  CYC.  CIV.  CODES  9  1394  and  note. 

As  to  rli;ht  of  aliens  to  transmit  or  reeelve 
Inheritance,  see  monographic  note  12  Am.  St. 
Rep.  93,  95. 

As  to  risbt  of  representation,  see  mono- 
graphic note  12  Am.  St.  Rep.  111-130. 

As  to  seisin  of  ancestor  essential  to  sveees- 
slon,  see  monographic  note  12  Am.  St.  Rep.  96. 

As  to  snbseqnent  letters,  Issalnc  on  discov- 
ery of  estate,  see  post  9  1698. 

As  to  snceesslon  If  wife  is  sarvlvlns  Aad 
tbere  Is  no  Issve,  see  monographic  note  18  Am. 
St.  Rep.  88,  89. 

As  to  succession  of  adopted  children,  see 
monographic  note  12  Am.  St.  Rep.  100.  101. 

As  to  snccesslon  of  brothers  and  sisters,  see 
monographic  note  12  Am.  St.  Rep.  106. 

As  to  snccesslon  of  ehlldxvn  and  children's 
children,  see  monoffrapblc  note  12  Am.  St.  Rep. 
96-104. 

As  to  succession  of  children  omitted  from 
will,  see  monosraphio  note  12  Am.  St.  Rep. 
97-99. 

As  to  Naccesslon  of  husband  or  wife  by  see- 
ond  marrlasc,  see  monographic  note  12  Am.  SL 
Rep.  90,  91. 

As  to  succession  of  lllesltlmate  children,  see 
monogrraphlc  note  12  Am.  St.  Rep.  100-108. 

As  to  succession  of  kindred  other  than 
minors,  see  monographic  note  12  Am.  St.  Rep. 
109-113. 

As  to  succession  of  minors  dylns  and  irlthout 
Issue,  see  monographic  note  12  Am.  St.  Rep. 
103,  104. 

As  to  succession  of  parents  of  decedent,  see 
monosrraphlc  note  12  Am.  St.  Rep.  104,  106. 

As  to  snccesslon  of  posthumous  children,  see 
KE»R'S  CYC.  CIV.  CODE  9  29  and  note;  also 
monogrraphlc  note  12  Am.'  St.  Rep.  99,  100. 

As  to  succession  per  stirpes  and  per  capita, 
see  monogrraphlc  note  12  Am.  St.  Rep.  96,  112, 

113. 

As  to  succession  to  and  distribution  of 
property  of  deceased  person,  see  KERR'S  CYC. 
CIV.  CODE  9  1386  and  note. 

As  to  succession  to  Intestate's  estate,  see 
monogrraphlc  note  12  Am.  St.  Rep.  81.  213. 

As  to  succession  where  decedent  leaves  no 
apparent  husband,  wife,  ehlld^  brother,  nor 
sister,  nor  the  descendants  of  any,  see  mono- 
graphic note  12  Am.  St  Rep.  105,  107. 

As  to  succession  where  husband  or  wife  sur- 
vive but  no  kindred,  see  18  Am.  St.  Rep.  89,  90. 

As  to  successor  liable  for  decedent's  obliga- 
tions, see  9  1408  ante. 

As  to  who  entitled  to  share  as  children  to 
decedent,  see  12  Ami  St.  Rep.  97,  204. 


3.  ACTION  FOR  MONEY  DUE  TRUSTEE 
UNDER  DECREE.^ — It  appears  from  complaint 
In  this  action  that  plaintiff  was  surviving  ex* 
ecutor  of  will  of  Miguel  Lieeiil^  deceased,  and 
that  original  aetlon  was  brought  against  him, 
by  defendant  herein,  to  recover  certain  moneys 
that  had  constituted  part  of  estate,  claimed  to 
be  due  him  as  trustee  for  certain  beneflciaries 
from  such  executor,  under  terms  of  decree  of 
distribution  made  in  matter  of  said  estate.  Such 
an  action  is  authorized  by  express  provision 
of  this  section,  and,  because  of  amount  sued 
for,  such  action  could  be  maintained  only  in 
superior  court.  The  superior  court,  therefore, 
had  Jurisdiction  over  subject-matter  of  action. 
— Mesnager  vs.  Variel,  144  Cal.  463,  464,  77 
Pac.  Rep.  988. 

4.  Without  previous  demand. — ^A  decree  of 
distribution  has,  in  most  respects,  all  efficacy 
of  Judgment  at  law,  or  decree  in  equity.  An 
action  may  be  mcdntained  upon  it  for  noncom- 
pliance with  its  requirements,  and  there  is  no 
greater  necessity  for  demand,  before  bringing 
action,  than  exists  In  cose  of  suit  upon  an  or- 
dinary Judgrment  at  law,  or  before  issuing  an 
execution  upon  Judgrment. — Melone  vs.  Davis, 
67  Cal.  279,  281,  7  Pao.  Rep.  708. 

5.  ADJUDICATION  TRUST  VAJLID— Not  sub- 
ject to  collateral  attack. — The  trust  estate  cre- 
ated by  will  of  O.  C.  Pratt  is  not  limited  to 
life  or  lives  of  persons  in  being,  but  extends 
to  seven  years,  during  which  period  absolute 
power  of  alienation  is  suspended,  and  there- 
fore trust  was  void.  An  order  of  distribution 
was  duly  made  In  accordance  with  terms  of 
said  will,  and  it  was,  under  law,  duty  of  court 
to  adjudicate  question  of  validity  of  trust,  and 
having  done  so,  and  adjudged  it  to  be  valid, 
while  it  was  erroneous  and  Judgement  open  to 
reversal  on  appeal,  yet,  as  no  appeal  was 
taken  therefrom,  and  as  time  therefor  has 
long  since  expired,  it  is  not  now  open  to  col- 
lateral attack.-r-Crew  vs.  Pratt,  119  Cal.  139, 
144,  61  Pac.  Rep.  88;  Williams  vs.  Marx,  124 
Cal.  22,  24,  66  Pac.  Rep.  603;  More  vs.  More, 
133  Cal.  489,  496.  66  Pac.  Rep.  1044. 

d.  CERTIORARI — Not  available  to  review 
decree. — Probate  court  having  made  an  order 
of  distribution  in  estate  of  deceased,  acquired 
Jurisdiction  of  proceedings  instituted  for  pur- 
pose of  enforcing  obedience  to  order,  and  its 
decision,  upon  issues  of  fact  tendered  in  those 
proceedings,  is  final,  and  alleged  errors  therein 
occurlng  are  not  subject  of  review  under  writ 
of  certiorari. — Ex  parte  Smith,  63  Cal.  204,  207. 
—See  Ex  Parte  Hollls,  69  Cal.  406,  408;  Sayers 
vs.  Superior  Court,  84  Cal.  642,  646,  24  Pac. 
Rep.  296. 

7.  COLLATERAL  ATTACK  ON  DECREE 
ADMITTING   WILL— Petition   for   distrlbntlpn. 

— ^Upon  hearing  of  petition  of  administratrices 
for  settlement  of  their  final  account  and  for 
distribution  of  estate,  all  the  parties  who  had 
Originally  opposed  probate  of  will,  or  con- 
tested it  after  probate,  which  contest  was 
decided  adversely  to  such  parties,  appeared 
and  filed  an  answer  to  petition,  and  a  petition 
for  distribution  to  themselves.  Such  action 
by  said  parties  being  after  time  had  expired 
for  appeal  from  order  admitting  will  to  pro- 
bate, was  not  direct  attack,  but  was  collateral 
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attack  upon  Juderment  of  court,  which  cannot 
prevall.—BBtate  of  Davis,  31  CaL  Dec.  470,  472, 
86  Pac.  Rep.   183. 

8.  COMMUNITY  PROPERTT  —  Dlstrlbnted 
under  $1402  of  CIvU  Code.~Contentlon  that 
where  property  of  estate  is  community  prop- 
erty and  there  are  a  surviving  wife  and  chil- 
dren, wife  takes  one  half  absolutely  and  one 
third  of  remaining:  half  as  heir,  is  answered 
by  express  terms  of  §  1402  of  Civil  Code,  which 
provides  that  "upon  death  of  husband  one  half 
of  community  property  goes  to  surviving  wife 
and  other  half  is  subject  to  testamentary  dis- 
position of  husband,  and,  in  absence  of  such 
disposition,  goes  to  decendants  equally,  if  such 
decendants  are  in  same  degree  of  kindred."  It 
is  only  in  absence  of  descendants  that  rule 
contended  by  applicant  would  be  applicable. — 
Estate  of  Angle,  30  Cal.  Dec  433,  436,  82  Pac 
Rep.  668. 

9.  Widow's    Interent — Comes    by    suecesslosL 

— ^Upon  death  of  husband,  widow's  interest  in 
community  property  comes  to  her  by  succes- 
sion.—Estate  of  Burdlck,  112  Cal.  887,  401,  44 
Pac  Rep.  784;  William  Hill  Co.  vs.  Lawler,  116 
Cal.  359,  363,  48  Pac.  Rep.  323;  Sharp  vs.  Loupe, 
120  Cal.  89,  93,  62  Pac.  Rep.  184,  686; 
Cunha  vs.  Hughes,  122  Cal.  Ill,  112,  64  Pac 
Rep.  635. 

10.  Same — Comes  not  «•  heir  bvt  1b  her  owb 
rlirht. — Upon  death  of  husband  wife  receives 
her  share  of  community  property  at  same  time 
as  does  the  heir,  the  on«  half  of  surplus  after 
paying  debts  and  expenses  of  administration; 
she  receives  It,  however,  not  as  heir  of  her 
husband,  but  in  her  own  right,  as  her  half  of 
property  which  was  acquired  by  herself  and 
her  husband  during  marriage,  but  freed  from 
all  restrictions  in  Its  use  and  enjoyment  and 
with  same  title  as  if  marriage  had  been  dis- 
solved by  a  decree  of  divorce  (cone  op.  Harri- 
son, J.). — Estate  of  Burdlck,  112  Cal.  387,  892, 
44  Pac.  Rep.  734. 

11.  Same — Is  ascertained  as  thai  of  any 
elolmant. — ^Where  surviving  widow  takes  her 
share  of  <;ommunity  property  by  "succession" 
from  her  husband  whatever  right  she  may 
have  in  estate  of  which  he  dies  seized  is  to  be 
ascertained  by  same  means  as  Is  right  of  any 
claimant  to  his  estate,  whether  by  succession 
or  by  will.— Cunha  vs.  Hughes,  182  Cal.  Ill, 
113,  64  Pac  Rep.  686. 

12.  Same — ^Decreo  flbdiis  amoniit  binding 
upon  her. — ^As  probate  court  is  authorized  to 
determine  what  charges,  debts,  and  expenses 
are  to  be  paid  out  of  community  property  and 
amount  thereof,  it  must  follow  that  Judgment 
of  court,  determining  amount  of  property 
which  the  surviving  wife  is  entitled  to  re- 
ceive at  close  of  administration.  Is  binding 
upon  her,  and  may  also  be  invoked  by  her  as 
determination  of  her  right  to  same.  Whether 
this  be  called  decree  of  distribution  or  Judg- 
ment, or  order  fixing  amount  or  extent  of  her 
interest  in  estate  and  her  right  to  receive  same 
from  administrator,  is  immaterial.  It  is  final 
determination  of  court  upon  subject  within 
its  Jurisdiction,  and  Is  as  binding  upon  her  as 
if  she  had  been  specifically  named  In  this  sec- 
tion (con.  op.  Harrison,  J.).— Estate  of  Burdlck. 
112  Cal.  887,  400,  44  Pac  Rep.  784. 


1&  DESCRBB  IN  PROBATB— Invvlnerable  to 
collateral  attack.— Plaintiff,  by  suit  in  equity, 
seeks  to  make  collateral  attack  upon  validity 
of  Judgment,  to  wit,  decree  of  distribution  of 
a  court  that  had  Jurisdiction  of  subject-matter 
and  of  all  parties  Interested  therein,  and  which 
by  reason  of  lapse  of  time  since  its  rendition 
and  entry  has  become  final.  Same  principles 
attach  to  Judgment  of  superior  court  in  mat- 
ter of  probate  as  to  its  Judgment  in  actions 
at  law  or  suits  in  equity,  and  for  any  error 
committed  by  court  in  its  decree  of  distribu- 
tion, whether  In  matter  of  fact  or  In  applica- 
tion of  law  to  facts  before  it,  party  aggrieved 
must  seek  remedy  by  appeal.  Mere  error  is  not 
ground  for  relief  In  equity,— Daly  vs.  Pennle, 
86  Cal.  662,  663,  21  Am.  St  Rep.  61,  26  Pac. 
Rep.  67;  Lynch  vs.  Rooney,  112  Cal.  278,  44  Pac 
Rep.  666;  Smith  vs.  Vandepeer,  2  Cat  App.  455. 
466,  86  Pac.  Rep.   136. 

14.  DISB1TR9B1IIBIVTS  TO  LBOATBRS  — 
Considered  only  on  dlstribntlon*— Whether  ac- 
count of  an  executor  or  administrator  is  inter- 
mediate or  final  one,'  bame  rule  mint  be  ap- 
plied in  considering  whether  disbursements 
or  payments  to  certain  beneficiaries  designated 
in  will  from  net  income  of  devised  trust  estate 
can  be  settled  or  allowed  in  either.  If  account 
In  question  was  presented  as  final  account,  it 
was  not  accompanied  by  any  petition  for  dis- 
tribution, and  it  Is  only  upon  hearing  for  dis- 
tribution— final  settlement  of  estate  under  peti- 
tion of  distribution  thereof,  as  distinguished 
from  hearing  on  final  account  accompanied  by 
such  petition — ^that  payments  of  character  In 
question  can  be  consldered.~~Estate  of  Willey, 
140  Cal.  238,  239,  78  Pac  Rep.  998. 

15.  Credit     tor^      arlven      on      dlstrlbntloB. — 

Where  executors  In  anticipation  of  distribu- 
tion to  them  as  devisees  In  trust  have  made 
certain  payments  to  persons  claiming  as  bene- 
ficiaries of  estate,  they  can  protect  themselves 
by  simply  charging  beneficiaries  with  sums 
paid  to  them  respectively.  If  their  charges  are 
disputed,  determination  of  their  correctness 
will  devolve  upon  court  having  Jurisdiction  of 
the  trust.  In  case  estate  is  not  ultimately  dis- 
tributed to  executors,  but  is  distributed  to 
some,  or  all,  of  those  to  whom  these  payments 
have  been  made,  such  payments  can  be  de- 
ducted from  their  distributive  shares  by  de- 
cree of  distribution  (cone.  op.  Beatty,  C.  J.). — 
Estate  of  Willey.  140  .Cal.  238,  248,  73  Pac  Rep. 
998. 

16.  DISTRIBUTBB — ^ReeoTcrs  Talnc  of  land 
lost  tbrongh  nei;llgence« — ^A  distributee,  named 
In  decree  of  distribution,  may  maintain  action 
against  an  executor  who  failed  to  obey  decree 
for  value  of  property  so  distributed,  where  land 
had  been  lost  to  estate  through  negligence  of 
executor  by  adverse  possession  of  intruders  for 
more  than  five  years. — ^Wheeler  vs.  Bolton,  64 
Cal.  302,  306. 

IT.     Not  dellTcredy  vr  CKecntor  present  alone,  f 

— In  an  action  by  distributee  for  value  of  land 
distributed  to  him  in  decree  of  distribution^ 
where  there  were  two  executors,  one  of  whom 
had  left  state  several  years  previous  and  has 
not  since  returned,  it  is  no  objection  that  only 
one  was  made  defendant.  If  one  of  two  execu- 
tors  be  absent  from  state   other  can  admio.- 
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l«ter  and  his  acoomitfl  can  b6  settled  and 
a  distribution  be  had.  The  presence  of  other 
executor  is  not  necessary.-*Wheeler  vs.  Bol- 
ton, 54  CaL  802,  806. 

E^auunlaed  aad  dlsavvrereA  in  Connolly  vs. 
Wells»  38  Fed.  Rep.  216. 

18.  Probate  only  Jiirlsdletloiiy  no  defease.— If 
property  of  estate  is  in  possession  of  executor 
and  has  been  distributed  by  decree  of  distribu- 
tion, he  cannot,  in  action  brought  by  distribu- 
tee in  superior  court  to  recover  value  of  land 
allotted  to  plaintiff  under  decree  of  distribution, 
shield  himself  from  obeying  decree  by  saying 
that  probate  court  alone  has  jurisdiction. — 
Wheeler  vs.  Bolton,  64  Cal.  302,  805;  Wheeler 
vs.  Bolton,  66  Cal.  88,  86,  4  Pac.  Rep.  981. 

19.  DISTRIBVTBB'S  SHARBS— Not  diverted 
by  probate  eoort  to  his  creditor. — ^At  hearing  of 
petition  for  distribution  court  made  an  order 
directing  money,  part  of  distributive  share  of 
convict,  to  be  paid  to  a  Judgment  creditor  of 
said  distributee.  Under  Probate  Act,  probate 
court  can  do  no  more  than  pay  claims  against 
estate,  and  distribute  remainder  among  heirs 
and  devisees,  or  direct  administrator  to  do  so. 
It  has  no  power  to  appropriate  share  of  heir, 
or  devisee,  to  the  payment  of  his  debts.— 
£state  of  Nerac,  85  Cal.  892,  95  Am.  Dec  101. 

20.  'Wltbfn  reach  of  creditors. — By  decree  of 
distribution  each  share  Is  finally  and  definitely 
ascertained,  and  cause  of  action  thereafter  ex- 
ists against  administrator  in  favor  of  dis- 
tributee, and  money  thus  Judicially  determined 
to  be  due  from  administrator  to  distributee  Is 
within  reach  of  creditors  of  latter. — Estate  of 
Nerac,  35  CaL  892,  897,  95  Am.  Dec.  101;  Duns- 
moor  vs.  Furstenfeldt,  88  Cal.  522,  528,  22  Am. 
St.  Rep.  831,  26  Pac.  Rep.  518,  12  L.  R.  A.  608. 

See  Swlnnerton  vs.  Oregon  P.  R,  Co.,  123  Cal. 
417,  424,  56  Pac  Rep.  40;  Wilson  vs.  Harris,  21 
Mont.  874,  896.  64  Pac  Rep.  46. 

21.  DISTRIBUTION— GontlBued  till  adverse 
claims  dctennlBcd  In  another  fonun. — Probate 
court  has  no  Jurisdiction  to  determine  rights 
of  those  claiming  adversely  to  estate,  and,  if 
serious  questions  upon  such  claims  arise,  duty 
of  court  might  be  to  delay  final  decree  of  dis- 
tribution until  such  claims  can  be  determined 
in  another  forum.— Estate  of  Burdick,  112  Cal. 
387,  391,  44  Pac.  Rep.  734;  Estate  of  Young, 
123  Cal.  837,  846,  65  Pac.  Rep.  1011. 

22.  Made  only  to  those  entitled  to  Innedlate 
poKscssloB. — Provision  in  this  section  giving 
to  distributees  right  to  "demand,  sue  for  and 
recover  their  respective  shares  from  executor 
or  administrator/'  is  clear  indication  that  dls- 
'ributlon  can  be  made  to  those  persons  only 
who  are  entitled  to  receive  from  executor  or 
administrator  immediate  possession  of  prop- 
erty distributed  to  them.— Martinovich  vs. 
Marsicano,  137  Cal.  850,  357,  70  Pac  Rep.  459. 

Paynent  to  attorney  of  dlstxflbutee  does  not 
relieve  executor,  where  made  in  violation  of 
understanding  that  money  should  be  paid  to 
distributees  personally.— Bryant  vs.  Mcintosh 
(Cal.  App.  Feb.  14,  1906),  84  Pac.  Rep.  440. 

28.  BRROR  IN  DBCRBES — Chpomd  for  ap- 
peal, not  for  relief  In  canity.— If  decree  of 
distribution  be  erroneous,  either  as  to  law  or 
fact,  remedy  is  by  appeal.  M^re  error  is  not 
ground  for  relief  in  equity.— Daly  vs.  Pennle, 
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86  Cal.  658,  668,  26  Pac.  Rep.  67;  Hollenbeak  vs. 
McCoy,  127  CaL  21,  28,  59  Pac.  Rep.  201. 

34.  GRANTBUD  OF  HBIBr^Takee  smbjeet  to 
eocpeaseo  of  administration*— One  to  whom  title 
or  interest  of  an  heir  at  law  is  transferred^ 
pending  administration,  takes  only  so  much 
of  distributive  share  belonging  to  said  heir  as 
remains  after  purposes  and  objects  of  admin- 
istration have  been  satisfied. — Curtis  vs.*  Schell, 
129  Cal.  208,  213,  61  Pac.  Rep.  961. 

26.  IiAND  INSUFFICIBNTLY  DBSCRIBBD—  . 
Identified  by  eactrlnalc  evidence. — It  is  claimed 
that  decree  of  distribution  was  void  because 
decree  did  not  attach  to  any  particular  tract 
of  land,  and  in  an  action  to  recover  value  of 
land  that  land  distributed  is  not  land  described 
in  complaint,  the  description  being  thus:  Sev- 
enty-two acres  of  land,  situate  at  Mission  Do- 
lores, to  which  deceased  held  a  pre-emption 
right,  be  and  same  is  hereby  distributed  to 
Margaret  C.  Wheeler,  sole  legatee,  under  and 
by  virtue  of  will  of  William  Li.  Carman,  de- 
ceased.*' This  decree  constituted  basis  of  plain- 
tiff's right  to  recover,  and  though  in  itself  that 
description  would  be  considered  insufficient  to 
attach  to  any  particular  tract  of  land,  yet  it 
is  description  which  may  be  capable  of  Identi- 
fication by  extrinsic  evidence  In  such  an  ac- 
tion.—Wheeler  vs.  Bolton,  66  Cal.  88,  86,  4  Pac 
Rep.  981. 

26.  LBSGACT  DISTRIBUTBD — Determination 
of  validity  of  will  assnmcd. — It  was  duty  of 
superior  court,  In  probate,  to  consider  all  pro- 
visions of  will  and  to  determine  validity  of 
provision  for  investment  by  executors  of  cer- 
tain sum  of  money  to  produce  an  annual  in- 
come to  be  "applied  perpetually  to  keep  in  re- 
pair, embellish,  and  make  attractive  our  burikl 
lot  in  said  cemetery,"  before  making  decree  of 
distribution;  and  as  it  'distributed  legacy  to 
defendant,  it  must  be  assumed  that  it  deter- 
mined that  provision  was  valid  and  created  . 
valid  trusL  Action  in  this  respect  must  receive 
same  consideration  as  if,  upon  objection  made 
by  plaintiff  at  hearing,  court  had  overruled 
same  and  incorporated  into  its  decree  specific 
finding  that  trusjt  was  not  created  for  elee- 
mosynary purposes,  and  did  not  purport  to 
create  perpetuity. — Smith  vs.  Vandepeer,  2  CaL 
App.  455,  456,  85  Pac.  Rep.  136. 

2nr.  LIBN — Created  on  property  by  deeree  of 
dlatrlbvtlon. — Decree  of  distribution  of  prop- 
erty of  estate  "subject  to  claim  of  said  ad- 
ministrator for  sum  of  1834.90,"  was  in  effect 
declaring  that  property  was  charged  with  pay- 
ment of  sum  named  and  created  Hen  on  prop- 
erty by  operation,  of  law.'  The  court  had 
right  and  proper  power  to  so  charge  property. 
— Plnnerty  vs.  Pennie.  100  Cal.  404,  407,  34  Pac. 
Rep.  869. 

2&  BnSCALLING  CIiAIM  <a*lUS-E:MPTION" 
— Docs  not  prejudice  dlstrlbntcc. — A  decree  of 
distribution  distributes  to  plaintiff  "seventy- 
two  acres  of  land,  situate  at  Mission  Dolores, 
to  which  deceased  held  pre-emption  claim."  In 
1860  pre-emption  laws  had  not  been  extended 
over  California;  there  could,  therefore,  have 
been  no  "pre-emption  claim"  to  land  in  legal 
sense;  but  term  "pre-emption"  was  merely  false 
designation  of  possessory  right,  which  posses- 
sory right  at  that  time,  under  laws  of  state. 
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was  recogrnized  as  property  and  subject  of 
sale,  etc.  As  false  deslfirnation»  however.  It  does  * 
not  prejudice  other  particulars  of  description. 
The  decree,  therefore,  distributed  whatever  in- 
terest testator  had  in  tract  of  land  as  above 
mentioned. — Wheeler  vs.  Bolton,  66  Cal.  88,  86, 
4  Pac.  Rep.  981. 

29.  MONBYS  DVB  ON  DISTRIBirTION—Not 
a  debt. — Proceedings  for  settlement  of  estate 
of  Taylor,  deceased,  is  not  civil  action  within 
meaning  of  art.  1  9  IS  of  constitution;  nor  is 
amount  of  money  which  by  order  of  distribu- 
tion executors  are  required  to  pay  over  to 
distributees,  debt  due  from  executors  to  dis- 
tributees; and,  therefore,  case  does  not  fall 
within  clause  of  that  section  of  constitution 
inhibiting  imprisonment  for  debt  in  civil  ac- 
tion.—Ex  parte  Smith,  68  Cal.  204,  207. 

80.  On  pmrtlal  dlstrlbatlon  exeeutors  and  ad- 
mlalMtrators  have  ao  Interest. — Executors,  while 
authorized  to  resist  an  application  for  partial 
distribution,  have  no  interest  in  having  prop- 
erty go  to  one  rather  than  another  of  contend- 
ing claimants  of  estate. — Estate  of  Young,  81 
Cal.  Dec.  395,  897,  85  Pac  Rep.  146. 

81.  ORDKR  SETTING  ASIDE  DECREE  OF 
DISTRIBUTION— Not  appealable.— No  appeal 
can  be  taken  from  an  order  setting  aside  de- 
cree of  distribution. — Estate  of  Calahan,  60  Cal. 
232,  238;  Estate  of  Dean,  62  Cal.  613,  614;  Lutz 
vs.  Christy,  67  Cal.  457,  8  Pac  Rep.  39;  Estate 
of  Cahalan,  70  Cal.  604,  607,  12  Pac.  Rep.  427. 

82.  PARTITION— Not  m*de  unless  petition 
filed  before  distribution. — Jurisdiction  cannot 
exist  in  any  case  to  make  partition  in  probate 
proceedings  unless  petition  therefor  is  filed  be- 
fore entry  of  final  decree  of  distribution. — 
Buckley  vs.  Superior  Court,  102  Cal.  6,  8,  41 
Am.  St.  Rep.  135,  86  Pac.  Rep.  860. 

88.  Wbere  strannrers  Interested. — The  pro- 
bate court  is  authorized  to  make  partition 
only  in  certain  cases  of  Joint  tenure.  Its  ac- 
tion must  be  confined  to  single  estate.  Under 
statutes,  partition  is  had  only  because  land 
was  property  of  the  decedent,  not  because  it 
is  land  of  heirs.  The  fact  that  Jurisdiction  of 
all  undivided  interests  of  decedent  is  given, 
does  not  evince  purpose  to  Intrust  court  with 
power  to  make  partition  or  allotment  of  prop- 
erty in  which  strangers  have  an  Interest. — 
Buckley  vs.  Superior  Court,  102  Cal.  6,  9,  41 
Am.  St.  Rep.  136,  36  Pac.  Re>.  360. 

84.  PERSONS  ENUMERATED  IN  DECREE 
— Only  parties  "airgrleTed." — The  persons 
enumerated  In  decree  of  distribution  are  only 
ones  who  could  claim  any  portion  of  estate, 
and  consequently  only  ones  who  can  be  "ag- 
grieved" by  order  of  court  made  in  matter  in 
which  It  had  Jurisdiction  of  subject-matter  and 
of  parties  entitled  thereto. — Estate  of  Williams, 
122  Cal.  76,  77,  54  Pac  Rep.  386. 

35.  PROVISION  FOR  PERPETUAL  RE- 
PAIR OP  CEMETERY  LOT,  VALID.— <3ourt 
making  distribution  where  will  provided  for 
investment  by  executors  of  money  to  produce 
annual  income  to  be  applied  perpetually  "to 
keep  in  repair,  embellish,  and  make  attractive 
our  burial  lot  in  cemetery,"  must  be  assumed 
to  have  determined  such  provision  created 
valid  trust. — Smith  vs.  Vandepeer,  2  Cal.  App. 
465,  456,  86  Pac.  Rep.  136. 


S«.     RIGHT  OF  HEIR  IS  STATUTORY.— Th» 

right  of  an  heir  to  his  inheritance  depends  upon 
positive  law  and  is  not  natural  or  an  absolute 
right.  It  is  competent  for  legislature  to 
change  rule  of  inheritance  or  to  restrict  tem- 
porary power. — Brenham  vs.  Story,  89  Cal.  179, 
188. 

37.  SUBSEaUBNT  TO  DECREED— No  Jnris- 
dlctlon,  nnless  to  compel  delivery. — ^When  de- 
cree of  distribution  has  been  made,  probate 
court  has  no  longer  Jurisdiction  of  property 
distributed,  unless  to  compel  delivery;  and 
distributee  henceforth  has  an  action  to  re- 
cover his  estate  or.  In  proper  cases,  its  value.— 
Wheeler  vs.  Bolton,  54  Cal.  302,  805;  Buckley 
vs.  Superior  Court,  102  Cal.  6,  10,  41  Am.  St. 
Rep.  135,  140,  86  Pac.  Rep.  360;  Morffew  vs. 
San  Francisco  &  S.  R.  R.  Co.,  107  Cal.  587, 
694,  40  Pac.  Rep.  810.  • 

See  monographic  note  41  Am.  St.  Rep. 
141. 

88.     Order  directing  payment  nnll  and  void. — 

An  order  of  distribution  is  final  disposition  of 
funds  of  estate,  and  subsequent  order  directing 
payment  by  executrix  out  of  funds  of  estate 
of  an  allowance  made  by  court  to  attorney 
theretofore  appointed  by  court  to  represent 
infants  and  absent  heirs,  if  effectual  for  any 
purpose,  operates  upon  same  subject-matter 
as  former  order  and  disposes  of  a  portion 
thereof  in  direct  conflict  with  former  order, 
and  is  therefore  null  and  void  for  want  of 
Jurisdiction  of  court  at  time  it  was  made. — 
Estate  of  Garrand,  36  Cal.  277,  280;  Goad  vs. 
Montgomery,  119  Cal.  562,  558,  63  Am.  St. 
Rep.  145,  51  Pac.  Rep.  681;  Estate  of  Freud, 
134  Cal.  883,  837,  66  Pac.  Rep.  476. 

As  to  exception  to  rule  of  no  power  after 
dlstrlbatlon,  see  post  9  1675  and  note  par.  4. 

88.  TITLES — Declared  by  decree,  not  created 
anew, — ^This  section  provides  that  decree  of 
distribution  "is  conclusive  as  to  rights  of 
heirs,  legatees,  or  devisees";  but  it  is  con- 
clusive against  them  only  as  heirs,  legatees,  or 
devisees,  and  only  so  far  as  they  claim  in 
such  capacities.  The  probate  court  has  Juris- 
diction to  determine  who  are  legal  heirs  of 
deceased,  who  died  intestate;  but  its  deter- 
mination of  such  matters  does  not  create  any 
new  title,  it  merely  declares  title,  which  ac- 
crued under  law  of  descents,  or  under  pro- 
visions of  will. — Chever  vs.  Ching  Hong  Poy. 
82  Cal.  68,  71,  22  Pac.  Rep.  1081. 

40.  Decree  shonld  dispose  of  whole. — ^A  de- 
cree of  distribution  should  dispose  of  property 
and  whole  title  thereto,  and  all  estates  therein. 
—Estate  of  Reith,  144  Cal.  814,  820,  77  Pac 
Rep.    942. 

41.  Tested  — In  children,  distribution  to 
them. — Where  by  will  the  title  in  fee  is  vested 
in  four  children,  subject  to  trust  and  to  pos- 
session of  property  by  trustees  during  trust 
period,  such  title  in  fee,  subject  to  said  trust, 
should  be  distributed  to  children. — Estate  of 
Reith,   144   Cal.   814,   320,  77   Pac  Rep.   942. 

42.  Same— Passes  to  heirs  of  dlstrlbntecb — 
Where  title  in  fee  vested  in  children  at  death 
of  testatrix  by  virtue  of  direct  testamentary 
gift  to  them,  subject  only  to  trust,  the  whole 
title  to  property  passed  from  testatrix  by 
will,    and    it    was    erroneous    to    decree    that 
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property  should  go  to  her  heirs  upon  death 
of  one  of  her  children  before  arriving:  at 
acre  mentioned  in  will.  In  the  event  of  death 
of  one  of  said  children,  his  or  her  share  in 
property  would  vest  in  fee  In  his  or  her  heirs. 
—Estate  of  Reith.  144  Cal.  314.  321,  77  Pac. 
Rep.  942. 

45.  TRUST— Created  by  anthoHty  of  will 
only. — ^A  decree  of  distribution  which  on  its 
face  fails  to  create  valid  trust,  and  by  refer- 

,  ence  to  will  no  authority  is  found  for  its 
:  creation,  in  so  far  as  it  attempts  to  raise 
I  trust,  must  be  treated  as  nullity. — ^McCloud 
1  vs.  Hewlett,  135  Cal.  361,  368.  67  Pac.  Rep. 
333. 

44.  Not  created  by  decree  Independent  of 
wUL — Decree  of  distribution  of  property  to 
devisee  in  trust  under  a  will,  without  refer- 
ence to  will,  as  showing  what  powers  are 
conferred  on  trustees,  and  indefinite  in  falling 
to  state  purpose  of  trust,  is  void.  Court  had 
not  any  power  or  jurisdiction  to  create  trust 
independent  of  will. — ^McCloud  vs.  Hewlett,  136 
Cal.  361,  368,  67  Pac.  Rep.  333. 

40.  TRUSTESBS — Not  aarsrievedy  cannot  ap- 
peal from  decree. — ^Trustees  who  were  not 
named  in  will  of  deceased  and  claimed  no 
rlsrhts  under  it,  and  have  presented  no  claim 
agrainst  estate,  are  not  and  could  not  have 
been  asg'rieved  persons,  and  therefore  cannot 
appeal  from  an  order  of  distribution  of  es- 
tate.—Estate  of  Burdick,  112  Cal.  887,  396,  44 
Pac   Rep.   734. 

46.  SURVIVINO  WIFE'S  DEBT— Set  off 
aarainat  ber  sbare. — Right  to  set  off,  upon  dis- 
tribution, as  agrainst  share  of  survivingr  wife 
such  amounts  as  were  due  from  her.  to  the 
estate,  upon  Judgrment,  was  not  dependent 
upon  her  insolvency. — Estate  of  Angrle,  80  Cat. 
Dec.  433,  436,   82  Pac  Rep.   668. 

47.  W^IDOIV  —  FaiUniT  to  claim  as  sncH 
takes  under  wiU. — Upon  hearin^p  before  su- 
perior court  on  an  application  for  distribution 
of  an  estate  of  Michael  Hugrhes,  survivin^r 
widow  could  have  presented  her  claim  for  an 
undivided  half  of  his  estate,  and,  if  court  had 
erroneously  refused  to  allow  claim,  she  could 
have  appealed  from  decree  and  had  error  cor- 
rected upon  appeal.  Her  failure  to  do  so 
renders  decree  "conclusive"  as  to  her  right 
afterwards  to  assert  such  claim.  It  was  with- 
in her  privilege  to  elect  to  take  in  accordance 
with  his  will,  rather  than  to  claim  her  right 
as  surviving  widow,  one  half  of  estate,  and, 
for  purpose  of  sustaining  decree  of  distribu- 
tion, it  may  be  assumed  that  she  made  such 
selection.— Cunha  vs.  Hughes,  122  Cal.  Ill,  113, 
54  Pac.   Rep.   535. 

II,     DECREE  OP  DISTRIBUTION. 

48.  CONCIjUSIVE.— Decree  of  distribution 
in  estate  of  deceased  which,  by  reason  of 
lapse  of  time  since  its  rendition  and  entry, 
has  become  final,  is  conclusive  upon  rights  of 
heirs,  legatees,  and  devisees. — Daly  vs.  Pennie, 
86  Cal.  552,  553,  21  Am.  St.  Rep.  61.  25  Pac 
Rep.  67;  William  Hill  Co.  vs.  Lawler,  116  Cal. 
859,  864,  48  Pac.  Rep.  323;  Crew  vs.  Pratt. 
119  Cal.  139,  149,  51  Pac.  Rep.  38;  Goldtree  vs. 
Allison,  119  Cal.  344.  345,  51  Pac.  Rep.  561; 
Ooad    vs.    Montgomery,    119    Cal.    552,    557,    51 


Pac.  Rep.  681;  Trust  of  Trescony,  119  Cal. 
568,  570,  51  Pac.  Rep.  951;  Jewell  vs.  Pierce, 
120  Cal.  79.  82,  52  Pac.  Rep,  132;  Toland  vs. 
Earl,  129  Cal.  148,  152,  63  Am.  St  Rep.  45, 
61  Pac.  Rep.  914;  Smith  vs.  Vandepeer,  2  Cal. 
App.  455,  456,  85  Pac.  Rep.  136.  See  Hitchcock 
vs.  Genesee  Probate  Judge,  99  Mich.  128,  67 
N.   W.   Rep.    1097. 

See  notes  48  Am.  Dec.  746,  747,  60  Am.  St. 
Rep.    634. 

40.  Order  llnal  and  conclnalve. — Whatever 
may  be  the  rights  of  a  party  under  a  will, 
the  decree  of  distribution  becomes  the  law 
of  the  case.  The  court  having  Jurisdiction 
construed  the  trust  created  by  the  will,  and 
the  Judgment  and  decree  is  final  and  conclusive 
upon  all  parties  then  before  the  court. — 
KaufCman  vs.  Foster  (June  20,  1906),  2  Cal. 
App.  778,  780,  86  Pac.  Rep.  1108. 

Upon  an  application  for  distribution  of  an 
estate  entire  world  Is  notified  to  be  present 
at  hearing  and  to  make  known  their  claims, 
if  any  they  have,  to  estate  of  decedent  or  any 
portion  thereof,  and  decree  of  distribution 
becomes  Judicial  determination  of  their  claim, 
which,  unless  reversed,  set  aside,  or  modified 
on  appeal,  is  conclusive  of  their  rights,  same 
as  final  judgment  in  any  other  action  or  pro- 
ceeding.—William  Hill  Co.  vs.  Lawler,  116 
Cal.  359,  362,  48  Pac.  Rep.  323;  Goad  vs.  Mont- 
gomery, 119  Cal.  562,  658,  63  Am.  St.  Rep.  145, 
61  Pac.  Rep.  681;  Cunha  vs.  Hughes,  122  Cal. 
Ill,  113,  64  Pac.  Rep.  686;  McKenzie  vs.  Budd» 
125  Cal.  600,  602,  58  Pac  Rep.  199;  Mulcahey 
vs.  Dow,  131  Cal.  73,  77,  63  Pac  Rep.  158; 
More  vs.  More,  133  Cal.  489,  495,  65  Pac.  Rep. 
1044;  Martinovich  vs.  Marsicano,  137  Cal. '354, 
360,  70  Pac.  Rep.  459. 

60.  Same — After  due  notice. — It  has  been  de- 
cided that  probate  courts  have  exclusive  Juris- 
diction of  final  distribution  of  estates  of 
decedents.  Such  decree  of  distribution  of  es- 
tate, after  due  notice  by  probate  court,  is  con- 
clusive upon  person  who  might  have  claimed 
that  a  share  of  the  estate  belonged  to  him. — 
Crew  vs.  Pratt,  119  Cal.  139,  149,  51  Pac.  Rep. 
38;  Cunha  vs.  Hughes,  122  Cal.  Ill,  113,  54 
Pac.  Rep.  535;  Williams  vs.  Marx,  124  Cal.  22, 
24,  56  Pac.  Rep.  603;  More  vs.  More,  133  Cal. 
489,  495,  66  Pac.  Rep.  1044.^ 

See  note  48  Am.  Dec.  744. 

51.  Same — By  reason  of  Jurisdiction  over 
control  of  property. — If  court  has  Jurisdiction 
to  take  management  and  control  of  property, 
and  to  determine  amount  of  charges  and  di- 
rect their  payment  out  of  property,  and  to 
turn  surplus  over  to  parties  entitled  thereto, 
its  Judgment  in  determining  amount  of  such 
surplus  and  designating  persons  to  whom  it  is 
to  be  given  is  necessarily  conclusive  upon 
them,  and  they  take  their  portions  of  surplus 
under  and  by  virtue  of  Judgment,  and  not 
adversely  thereto  (cone.  op.  Harrison,  J.). — 
Estate  of  Burdick,  112  Cal.  387,  400,  44  Pac. 
Rep.   734. 

52.  Same — Not  as  to  one  not  bdr,  leirateey 
or  devisee. — ^Under  this  section,  decree  of  dis- 
tribution is  made  conclusive  only  as  to  rights 
of  heirs,  legatees,  and  devisees.  One  who  does 
not,    as    to    his    claim,    come   within    category 
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of  this,  will  not  be  bound  thereby.— Estate  of 
Rowland,  74  Cal.  525,  626.  16  Pac.  Rep.  315; 
Finnerty  vs.  Pennle,  100  Cal.  404,  407,  34  Pac. 
Rep.  869.  See  Swedish-American  Nat  Bank 
vs.  Connecticut  Mut.  L.  Ins.  Co.,  83  Minn.  877, 
384,  86  N.  W.  Rep.  420. 

See  note  75  Am.  St.  Rep.  245,  246. 

63.  Same — Only  as  to  sacdessloB  or  testa- 
mentary riirhts. — In  matter  of  administration 
of  estates,  probate  court  has  jurisdiction  of 
estates  of  dead  men,  and  can  distribute  only 
to  heirs,  devisees,  or  legatees,  or  to  those 
claiming:  througrh  theni,  and  decree  of  distri- 
bution Is  conclusive  only  as  to  succession  or 
testamentarj-'  rights. — Estate  of  Burdlck,  112 
Cal.  387.  392,  44  Pac.  Rep.  734;  Estate  of 
Tounff,  123  Cal.  887,  346,  55  Pac.  Rep. 
1011. 

64.  Same — Only  apon  heirs,  legrateea,  or  de- 
vlaeea. — ^Probate  laws  only  authorize  admin- 
istrator to  take  charge  of  property  of  deceased, 
and  final  settlement  of  account  of  adminis- 
trator is  conclusive  only  upon  those  interested 
In  estate,  and  decree  of  distribution  only  upon 
heirs,  legatees,  or  devisees. — Estate  of  Bur- 
dlck, 112  Cal.  887.  896,  44  Pac.  Rep.  784. 

66.  Same — Though  Involving  constitutional 
constmetlon* — The  conclusiveness  of  judgment 
Is  not  affected  by  fact  that  it  Involved  con- 
struction of  constitution  Instead  of  statute. 
A  statute  passed  by  legislature  within  its 
constitutional  power  Is  as  authoritative  and 
of  as  high  sanction  as  Is  provision  of  constltu- 
tlon.—Smith  vs.  Vandepeer,  2  Cal.  App.  456,  456, 
85   Pac.   Rep.   136. 

6e.  ANTAGONISTIC  CLAIMANT  NOT  CON- 
CLUDED BY.— Where  one  appears  under  this 
section  in  a  twofold  capacity,  first  as  legatee 
under  will,  and  as  to  his  rights  as  such,  he 
will  be  bound  by  decree  of  distribution;  and 
second,  as  claimant  in  his  own  right,  antago- 
nistic to  estate,  he  will  In  that  capacity  be  no 
more  concluded  than  third  party  would  be 
who  might  chance  to  claim  real  estate  adverse- 
ly to  decedent  and  his  representatives.— Es- 
tate of  Rowland,  74  Cal.  623,  526.  526.  16  Pac. 
Rep.  315;  Finnerty  vs.  Pennie,  100  Cal.  404, 
407.  34  Pac.  Rep.  869;  Estate  of  Young,  123 
Cal.  887,  846,  65  Pac.  Rep.  1011. 

67.  CONTRACTS  OR  CONVEYANCES  BY 
HEIRS  NOT  AFFECTED  BY*— Decree  of  dis- 
tribution has  nothing  to  do  with  contracts  or 
conveyances  which  may  have  been  made  by 
heirs,  devisees,  or  legatees  of  or  about  other 
shares  of  estate,  either  among  themselves  or 
with  others;  such  matters  are  not  before  pro- 
bate court,  and  over  them  it  has  no  jurisdic- 
tion. An  heir  may  contract  or  convey  title 
which  law  had  cast  upon  him  on  death  of 
his  ancestor,  and  validity  or  force  of  such 
contract  is  not  affected  by  fact  that  probate 
court  afterward  by  its  decree  of  distribution 
declares  his  asserted  heirship  and  title  to  be 
valid.— Chever  vs.  Ching  Hong  Poy,  82  Cal. 
68  71  22  Pac.  Rep.  1081;  Estate  of  Vaughn, 
92'  Cal.  192.  193.  28  Pac.  Rep.  221;  Es- 
tate of  Crooks.  126  Cal.  459,  462,  58  Pac. 
Rep.  89;  McKen2le  vs.  Budd.  126  Cal.  600.  602, 
68  Pac.  Rep.  199;  More  vs.  More.  133  Cal.  489, 
495,  66  Pac.  Rep.  1044;  Estate  of  Breslin.  135 
Cal    21    22.   66   Pac.   Rep.   962;  Martlnovich   vs. 


Marslcano.  137  Cal.  854,  366,  369,  70  Pac. 
Rep.  469. 

08.  ENFORCED  BY  PROCEEDINGS  FOR 
CONTEMPT.— A  decree  of  distribution  may  be 
enforced  by  proceedings  for  contempt — Ex 
parte  Smith,  33  Cal.  204,  207;  Wheeler  vs. 
Bolton,  54  Cal.  302,  305;  Ex  parte  Hollis.  59 
Cal.  406.  412;  Melone  vs.  Davis,  67  Cal.  279. 
281,  7  Pac  Rep.  703;  Estate  of  Clary,  112  Cal. 
292.  294,  44  Pac.  Rep.  569.  See  McLaughlin 
vs.  Barnes,  12  Wash.     876.  41  Pac.  Rep.  62. 

69.  Executrix  failing  and  refusing  to  pay 
over  money  according  to  decree  of  distribu- 
tion was  cited  to  show  cause.  After  hearing, 
she  was  found  to  be  contumacious,  adjudged 
guilty  of  contempt,  and  was  ordered  commit- 
ted to  jail  until  8he  complied  with  terms  of 
decree  of  distribution.  Her  appeal  dismissed 
on  ground  appeal  does  not  lie  from  judgments 
In  contempt  such  as  this.— Estate  of  Wltt- 
meler,   118   Cal.   255,   266,   50  Pac.  Rep.   393. 

60.  There  is  as  much  necessity  for  appeal 
from  an  order  made  after  final  decree  of  dis- 
tribution for  purpose  of  carrying  It  Into  effect 
as  there  would  be  from  any  order  made  to 
enforce  decree  of  specific  performance,  or 
judgment  for  recovery  of  land  or  any  other 
judgment  In  suit  in  equity  or  action  at  law. 
and  liberal  construction  in  favor  of  remedy 
should  be  given  to  statute,  rather  than  nar- 
row and  technical  one  which  takes  away  rem- 
edy (dis.  op.  Beatty,  C.  J.).— Estate  of  Wltt- 
meler,   118  Cal.   255,  257.  50  Pac.  Rep.   893. 

61.  FRAUD — Not   ground  for  probate   conrt 

to  vacate.— There  Is  no  provision  of  statute 
which  gave  to  probate  court  jurisdiction  to 
entertain,  after  decree  of  distribution  and  dis- 
charge (and  after  time  specified  In  §  473  ante) 
a  petition  to  set  aside  decree  for  fraud  or 
because  court  has  been  Imposed  upon  by  false 
testimony.— Estate  of  Hudson,  63  Cal.  454,  456; 
De  Pedrorena  vs.  Superior  Court,  80  Cal.  144, 
145,  sub  nom.  In  re  Pedrorena.  22  Pac.  Rep. 
71;  Moore  vs.  Superior  Court,  86  Cal.  495.  496, 
26  Pac.  Rep.  22.  See  Hitchcock  vs.  Genesee 
Probate  Judge,  99  Mich.  128,  180,  67  Pac.  Rep. 

1097. 

See  note  60  Am.  St  Rep.  634. 

62.  Relief     through     court     of     eanltT* — 1«» 

cases  where  decree  of  distribution  and  dis- 
charge are  obtained  by  fraud,  or  where  court 
has  been  imposed  upon  by  false  testimony, 
courts  of  equity  have  jurisdiction  to  afford 
proper  relief,  and  can  charge  distributees  as 
trustees.— Estate  of  Hudson,  63  Cal.  454.  456; 
Estate  of  Cahalan,  70  Cal.  604. -607,  12  Pac. 
Rep  427;  Latalllade  vs.  Orena,  91  Cal.  665. 
577,  25  Am.  St.  Rep.  223,  27  Pac.  Rep.  924; 
Wlckersham  vs.  Comerford,  96  Cal.  433,  440, 
31  Pac.  Rep.  358;  Curtis  vs.  Schell,  129  Cal. 
208  216,  79  Am.  St.  Rep.  112,  61  Pac  Rep. 
951-  Hitchcock  vs.  Genesee  Probate  Judge.  99 
Mich.  128,  130.  57  Pac.  Rep.  1097. 
See  note  60  Am.  St.  Rep.  634. 

63.  This  section  provides  that  In  decree  of 
distribution  court  must  name  persons  and  pro- 
portions or  parts  to  which  each  shall  be  en- 
titled  and  that  such  decree  Is  conclusive,  and 
ordlnarilv  after  entry  of  decree  court  has  no 
power  over  property  or  rights  of  distributees. 
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and  courts  of  equity  alone  can  afford  relief. — 
Wheeler  vs.  Bolton,  64  CaL  302,  Buckley  vo. 
Superior  Court,  102  Cal.  6,  10,  41  Am.  St.  Rep. 
135,  36  Pac.  Rep.  360;  Morffew  vs.  San  Fran- 
cisco &  S.  R.  R.  Co.,  107  Cal.  687,  694,  40 
Pac.   Rep.   810. 

64.  GRANTBE]  OF  A^IR  BOITNB  BY  DSS- 
CRfiB  AS  HESIR.— Grantee  of  an  heir  or  de- 
visee or  any  person  who  claims  under  an  heir 
or  devisee  is  bound  by  decree  as  fully  as 
would  be  heir  or  devisee  himself  if  he  had  not 
made  conveyance. — William  Hill  Co.  vs.  Law- 
ler,  116  Cal.  359.  362.  48  Pac.  Rep.  323. 

65.  IXVAI^ID,  ACCORDING  TO  UNCERTAIN 
PROVISION  OF  WILL..— An  order,  decree,  and 
judgment  of  probate  court  contains  following 
recital:  "It  is  further  adjudfired  and  decreed 
that  expenditure  of  |100  for  care  of  said  lot 
for  at  least  twenty- five  years,  if  such  ex- 
penditure can  be  made  by  executor  with  ade- 
quate security  that  such  care  will  be  bestowed 
upon  said  lot  for  said  period,  will  be  legral 
expenditure  of  funds  of  said  estate,  and  in 
compliance  with  direction  of  said  will."  This 
provision,  beingr  based  upon  what  is  deemed 
direction  of  will,  which  cannot  be  enforced, 
because  of  being  uncertain,  and  decree  itself 
makinsT  enforcement  more  uncertain  and  in- 
definite, is  reversed. — Estate  of  Koppikus,  1 
Cal.  App.  84,  88,  89.  81  Pac.  Rep.  733. 

66.  INVBSTS  ABSOLUTES  RIGHT  IN  DIS- 
TRIBUTBBSS. — The  order  of  probate  court  dis- 
tributing entire  estate  to  executrix  as  sole 
devisee  under  will  is  final  order,  and  its  effect, 
unless    subsequently   modified   or    reversed    on 

•   appeal,    was   final   disposition   of   all   funds   of 

j   estate,  and  an  absolute  investiture  of  absolute 

'   right   and    title   thereto    in    executrix   as    sole 

.-*  devisee.— Estate   of  Garrand,   36   Cal.    277,   279; 

Goad    vs.    Montgomery,    119    Cal.    552.    558,    63 

Am.  St.  Rep.  146.  61  Pac.  Rep.  691. 

67.  IRRBGirLARIinr— Cured  by  waiver  of 
•ole  distributee. — When  it  was  made  to  appear 
by  record  that  no  account  was  really  necessary 
and  that  it  had  been  waived  by  only  person 
Interested  in  estate,  Irregularity  was  effectu- 
ally cured  as  to  distributee,  and  there  being 
no  objection  or  appeal  by  any  other  person, 
decree  of  distribution  was  thereby  rendered 
valid  and  secure  against  collateral  attack. — 
Middlecofl  vs.  Superior  Court,  81  Cal.  Dec 
866,  368,  84  Pac.  Rep.  764. 

68.  JURISDICTION— Not  Impaired  by  hold- 
iBflT  leiracy  In  trust. — Conceding  claim  of  plain- 
tiff that  provision  of  will,  that  executors  shall 
invest  sum  of  money  to  "produce  an  annual 
income,  which  Income  shall  be  applied  perpet- 
ually to  keep  in  repair,  embellish,  and  make 
attractive  our  burial  lot  in  said  cemetery,"  was 
an  attempt  to  create  perpetuity,  which  is  not 
for  eleemosynary  purposes,  and  therefore  void 
under  constitution,  to  be  correct.  Jurisdiction 
of  court  to  determine  that  question  was  not 
affected  by  fact  that  defendant  held  legacy 
In  trust,  and,  not  having  been  reversed,  such 
decree  of  distribution  remains  binding  upon 
all  parties  to  proceeding. — Smith  vs.  Vandepeer, 
2  Cal.  App.  456,  467,  85  Pac.  Rep.  136. 

69.  liBSGATBESS — Barred  by,  with  rlfshi  of 
Mppenl. — By  will  testator  gave  several  legacies 


which  have  not  been  paid.  Decree  of  distribu- 
tion is  final  and  conclusive  as  to  legacies. 
They  should  have  been  obtained  through  pro- 
bate court  before  distribution,  and  decree  is 
as  to  them  complete  bar.  This  is  express  pro- 
vision of  statute.— Hill  vs.  Den,  64  Cal.  6.  23. 

70.  HEASURB  OF  RIGHTS  OF  CLAIM- 
ANTS, FIXBD  BY.— The  decree  of  distribution 
becomes  measure  of  rights  of  all  claimants  to 
estate,  and  their  rights  are  to  be  determined 
by  terms  of  decree. — ^William  Hill  Co.  vs.  Law- 
ler.  116  Cal.  359,  360.  48  Pac.  Rep.  828;  Matter 
of  Trust  of  Trescony.  119  Cal.  568,  570.  51  Pac. 
Rep.  961,  Jewell  vs.  Pierce,  120  Cal.  79,  83,  62 
Pac.  Rep.  182;  Cunha  vs.  Hughes,  122  Cal.  Ill, 
112,  64  Pac  Rep.  635;  Williams  vs.  Marx.  124 
Cal.  22,  24,  56  Pac.  Rep.  608;  McKenzie  vs. 
Budd,  126  Cal.  600.  602.  68  Pac.  Rep.   199. 

71.  Not  by  jwiu.— Will  of  testator  is  evi- 
dence before  court,  when  it  is  called  upon  to 
determine  how  estate  shall  be  distributed,  but, 
upon  entry  of  decree  of  distribution,  that 
decree  becomes  measure  of  rights  of  parties 
Interested  in  estate,  and  will  is  entitled  to  no 
further  consideration  for  that  purpose,  except 
upon  direct  appeal  from  that  decree.  If,  in 
making  decree,  court  errs,  either  in  matter 
of  fact  or  in  application  of  law  to  facts  before 
it,  the  decree,  unless  appealed  from,  is  con- 
clusive determination  of  matters  determined, 
and  is  not  subject  to  collateral  attack. — In 
matter  of  Trust  of  Trescony,  119  Cal.  568,  670, 
61  Pac.  Rep.  951;  Cunha  vs.  Hughes,  122  Cal. 
Ill,  113,  54  Pac.  Rep.  535;  Williams  vs.  Marx, 
124  Cal.  22.  24,  56  Pac.  Rep.  603;  McKenzie 
vs.  Budd,  125  Cal.  600,  602,  58  Pac.  Rep.  199. 

72.  Proportion    of    each    belr    decided. — The 

all -Important  question,  upon  hearing  of  peti- 
tion for  decree  of  distribution  of  estate,  is. 
Who  are  heirs  entitled  to  take  estate?  The 
identity  of  heirs  being  determined,  propor- 
tion of  each  is  not  difficult  question  to  decide, 
but  law  itself  fixes  those  proportions;  and  if 
question  of  heirship  Is  not  settled  by  decree 
of  distribution,  then  nothing  is  settled  by  it. 
and  whole  proceeding  is  vain  and  useless  thing. 
This  section  of  code  declares  in  terms  that 
decree  subject  to  appeal  is  conclusive  as  to 
rights  of  heirs,  legatees,  and  devisees. — Mul- 
cahey  vs.  Dow,  131  Cal.  73,  76.  68  Pac.  Rep. 
158. 

78.     NOT  DISTURBE3D  UNLBSS  INJURIOUS. 

— Decree  of  court  settling  executor's  account, 
and  directing  distribution,  will  not  be  dis- 
turbed unless  appellants  ^show  that  their  in- 
terests in  estate  have  suffered  in  some  way 
by  reason  of  findings  or  decree  of  court. — Es- 
tate of  Casner,  1  Cal.  App.  145,  147,  81  Pac. 
Rep.  991. 

74.  Nmnbers  differ  en  t.  Indorsed  on  papers. 
Immaterial. — On  filing  petition  of  public  ad- 
ministrator to  be  appointed  in  place  of  Lace- 
field,  resigned,  clerk  indorsed  petition  in  said 
estate  as  "No.  835»"  whereas  all  former  pro- 
ceedings in  same  estate  had  been  under  "No. 
743."  The  last  petition  for  distribution  was 
filed  in  said  estate  under  "No.  743."  whereas 
the  statement  of  account  and  decree  of  distri- 
bution was  filed  and  made  under  "No.  835." 
There  Is  nothing  in  the  contention  that«  peti- 
tion   is    in    one   proceeding    and    settlement   of 
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account  and  distribution  are  in  another.  There 
is  but  one  estate,  and  mere  fact  that  clerk 
indorsed  different  papers  with  different  num- 
bers can  make  no  difference.  They  all  belong: 
to  settlement  of  one  and  same  estate. — Estate 
of  Sheid,  129  Cal.  172,  175,  61  Pac.  Rep.  920. 

75.  RBVERSESD — Matter  «■  If  no  decree  en- 
tered.— Where  decree  of  distribution  has  been 
entered  and  appeal  taken  and  sustained  and 
decree  of  distribution  reversed,  matter  stands 
as  if  no  decree  had  ever  been  entered,  and 
parties  entitled  to  possession  are  entitled  to 
restitution  thereof. — Ashton  vs.  Heydenfeldt, 
124  Cal.  14,  18,  56  Pac.  Rep.  624;  Ashton  vs. 
He^grerty,  130  Cal.  616,  519,  62  Pac.  Rep. 
934. 

76.  And  estate  restored  to  executor. — ^Where 
decree  of  distribution  of  estate  of  deceased 
person  has  been  reversed  on  appeal,  executors 
are  entitled  to  restoration  of  whole  estate,  in- 


cluding any  parts  thereof  which  may  have 
been  asslgrned  or  transferred  by  distributee. — 
Ashton  vs.  Heggerty,  180  Cal.  516,  520,  62 
Pac.  Rep.  934. 

77.  SPECIFYING  TRUSTS  GIVBS  ESTATE 
FOR  YEARS. — A  trustee  takes  only  such  estate 
as  is  necessary  for  performance  of  trust,  and 
where  decree  distributes  trust  property  to 
trustees  "for  the  period  and  for  the  uses, 
trust,  and  purposes  hereinafter  in  this  decree 
specified,"  It  properly  gives  to  trustees  only 
an  estate  for  years. — Estate  of  Reith,  144  CaL 
314,    320,   77    Pac.   Rep.    942. 

78.  STATUTE  OF  LIMITATIONS  BEGINS 
AFTER. — Statute  of  limitations  does  not  com- 
mence to  run  against  proceeding  by  distribu- 
tees of  estate  against  devisees  and  legatees, 
until  there  has  been  decree  of  distribution.— 
Estate  of  Grlder  (Cal.  April  22,  1889),  21  Pac. 
Rep.    582,    638. 


§  1667.    DISTRIBUTION  WHEN  DECEDENT  NOT  A  RESIDENT  OF  STATE. 

Upon  application  for  distribution,  after  final  settlement  of  the  accounts  of  adminis- 
tration, if  the  decedent  was  a  non-resident  of  this  state,  leaving  a  will  which  has 
been  duly  proved  or  allowed  in  the  state  of  his  residence,  and  an  authenticated 
copy  thereof  has  been  admitted  to  probate  in  this  state,  and  it  is  necessary,  in  order 
that  the  estate,  or  any  part  thereof,  may  be  distributed  according  to  the  will,  that 
the  estate  in  this  state  should  be  delivered  to  the  executor  or  administrator  in  the 
state,  or  place  of  his  residence,  the  court  may  order  such  delivery  to  be  made, 
and,  if  necessary,  order  a  sale  of  the  real  estate,  and  a  like  delivery  of  the  proceeds. 
The  delivery,  in  accordance  with  the  order  of  the  court,  is  a  full  discharge  of  the 
executor  or  administrator  with  the  will  annexed,  in  this  state,  in  relation  to  all 
property  embraced  in  such  order,  which,  unless  reversed  on  appeal,  binds  and 
concludes  all  parties  in  interest.  Sales  of  real  estate,  ordered  by  virtue  of  this 
section,  must  be  made  in  the  same  manner  as  other  sales  of  real  estate  of  decedents 
by  order  of  the  court. 

History:  Enacted  March  11,  1872,  founded  on  §259  Probate  Act  as  amended 
April  2,  1866,  Stats.  1865-6,  p.  767,  §10;  amended  April  16,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  102. 

1, 2.  Applied,  cited,  construed,  referred  to. 
3.  Ancillary     administrations     in     this     state 

recognized. 
4,  5.  Distribution  of  personal  property — By  law 

of  domicile. 

6.  Excess  transmitted  from  ancillary  to  domi- 

ciliary administrator. 

7.  Foreign  administrator — Delivery  to,  in  dis- 

cretion of  court. 

8.  Necessity  to  order  money  remitted — ^Discre- 

tion of  court. 

9.  Residuum  foreign  assets— Collected  and  dis- 

tributed by  domiciliary  executor. 

1.  APPLIESD,  CITBD,  GOIVSTRUBD,  RS3- 
PBRRED  TO,  etc — 1.  Code  sectloift. — Estate  of 
Hudson,  63  Cal.  464,  457  (construed);  Estate 
of  Apple,  66  Cal.  432,  435,  6  Pac.  Rep.  7 
(construed);  Lewis  vs.  Adams,  70  Cal.  403, 
407.  59  Am.  Rep.  428,  11  Pac.  Rep.  838  (cited); 
Daly  vs.  Pennle,  86  Cal.  562,  553,  21  Am.  St 
Rep.  61,  25  Pac.  Rep.  67  (cited);  Jones  vs. 
Hanna.  81  Cal.  507,  621,  22  Pac.  Rep.  883 
(referred   to). 

2.'  Same — 2.  Probate  Act  $250. — Meeks  vs. 
Hahn,    20   Cal.    621,    628    (cited). 


As  io  BO  dlatribntloB  made  imtU  taxes  on 
penional  property  are  paid,  see  post  8  1669  and 
note. 

As  to  the  manner  of  commenelngr  proceed- 
Inars  relative  to  escheated  estates,  see  ante 
8  1267  et  seq.  and  notes. 

As  to  payment  of  taxes  before  distribution* 
see  KERR'S  CYC.  POL.  CODE,  §  3752  and  note. 

As  to  sales  of  real  estate  of  decedents,  see 
ante  §  1636   et  seq.   and  notes. 

3.  ANCILLARY  ADMINISTRATIONS  IN  THIS 
STATE  RECOGNIZED.— Now^here,  In  either  of 
the  codes  of  California,  is  it  provided  that  per- 
sonal property  of  decedent  situated  here,  when 
his  actual  domicile  at  time  of  his  death  was 
in  another  state,  shall  be  distributed  in  ac- 
cordance with  laws  of  California.  It  is  obvious 
that  necessary  effect  of  such  a  provision  would 
be  to  abolish  ancillary  administrations  here 
altogether,  and  to  make  administration  granted 
on  estate  of  a  non-resident  decedent  entirely 
independent  of  that  of  domicile;  yet,  by  this 
section,  legislature  clearly  has  recognized  such 
ancillary  administrations. — Estate  of  Apple,  66 
Cal.  432,  435,  6  Pac.  Rep.  7. 


Tit.  XI,  eh.  XI,  art.  II.] 


DBORBBS— notice:  KSSBNTIAL  TO. 


<2151)        8 1«68 


4.  DISTRIBUTIOlf  OF  PBRSOBTAL  PROP- 
ERTY—Br  law  of  domicile.— Whether  court 
order  delivery  of  personal  property  or  pro- 
ceeds of  decedent  of  which  there  are  two  ad- 
ministrations to  forelgrn  administrator  or  not, 
the  result  will  be  the  same,  for  distribution 
must  be  made  In  acordance  with  law  of  domi- 
cile of  decedent. — Estate  of  Apple,  66  Cal.  432, 
434,  6  Pac.  Rep.  7:  Pox  vs.  Jay,  89  Cal.  339,  850, 
23  Am.  St.  Rep.  480,  24  Pac.  Rep.  855,  26  Id.  897, 
Whitney  vs.  Dodge,  105  Cal.  192,  198.  88  Pac. 
Rep.  636;  McCully  vs.  Cooper,  114  Cal.  258,  262, 
66  Am.  St.  Rep.  66.  71,  46  Pac  Rep.  82,  85 
L.  R.  A.  492  i  Collins  vs.  Maude,  144  Cal.  289, 
294,  77   Pac.   Rep.   945. 

5.  Decedent  at  time  of  his  death  In  Austria, 
had  domicile  In  Nevada,  and  left  personal  prop- 
erty In  California  By  common  law,  personal 
property  has  no  visible  locality,  but  is  subject 
to  that  law  which  governs  person  of  the 
O'V^ner,  with  respect  to  transmission  of  it,  either 
by  succession,  or  by  act  of  party.  It  follows 
the  law  of  the  person.  If  he  die,  It  is  not  the 
law  of  the  country  in  which  property  Is,  but 
law  of  country  of  which  he  was  subject,  that 
will  regulate  succession.  There  being  no 
statute  to  contrary,  the  distribution  of  property 
— United  States  bonds — must  be  made  in  ac- 
cordance with  law  of  state  of  Nevada. — Estate 
of  Apple,  66  Cal.  432,  436,  6  Pac.  Rep.  7. 

«.  EXCESS  TRANSMITTED  FROM  AN- 
CILLARY TO  DOMICILIARY  ADMINISTRA- 
TOR.— If  there  be  assets  in  another  state  or 
states  than  that  In  which  principal  letters  are 
granted,  administration  may  be  obtained  there, 
and  such  administration  will  be  regarded  as 
ancillary  to  administration  of  domicile,  and 
as  general  rule  excess  of  assets  resulting 
from  such  ancillary  administration  after  pay- 
ment of  local  debts,  expenses  of  administering 


and  local  legacies,  If  any,  in  Jurisdiction  of 
ancillary  administration,  will  be  transmitted 
to  administrator  of  domicile  to  be  there  dis- 
tributed according  to  law  of  the  vicinage. — 
McCully  vs.  Cooper,  114  Cal.  258,  261,  56  Am. 
St.  Rep.  66.  71,  46  Pac.  Rep.  82,  35  L.  R.  A. 
492. 

7.  FOREIGN  ADMINISTRATOR— DeUvery 
to,  In  discretion  of  court. — Whether  court  would 
order  delivery  of  property,  or  its  proceeds,  of 
a  decedent  of  whose  estate  there  is  adminis- 
tration in  this  state  and  also  in  another,  to 
foreign  administrator,  or  Itself  decree  dis-  ( 
trlbution,  is  matter  of  Judicial  discretion  de-  .' 
pending  upon  particular  circumstances  of  the 
case.— Estate  of  Apple,  66  Cal.  482,  435,  6 
Pac.  Rep.  7. 

8.  NECESSITY  TO  ORDER  MONEY  RE- 
MITTED— Discretion  of  eonrt. — ^By  this  section 
probate  court  was  authorized,  on  proceedings 
for  distribution,  in  case  it  was  necessary,  to 
order  money  here  to  be  remitted  to  New  Jersey 
executor  to  pay  legacies  there.  The  fact  that 
such  action  could  be  had,  in  case  it  was  neces- 
sary, implies,  of  course,  the  right  to  hear  and 
determine  as  to  necessity,  and  it  is  to  be 
presumed  that  court  heard  proof  that  New 
Jersey  assets  were  ample  to  pay  all  there. 
Therefore  decree  of  distribution  in  response 
to  petition  of  parties  interested  residing  in 
New  Jersey  Is  not  void  on  its  face. — Estate  of 
Hudson,   63   Cal.   454,   456. 

9.  RESIDUUM  FOREIGN  ASSETS— Collected 
and  dlstrlbnted  by  domiciliary  executor. — All 
authorities  agree  that  residuum  of  foreign 
assets  must  finally  be  collected  and  distributed 
by  domiciliary  executor.- Estate  of  Ortiz,  86 
Cal.  306,  316,  24  Pac.  Rep.  1034. 

See  note  45  Am.  St.  Rep.  668,  670. 


§1668.  DECREE  TO  BE  MADE  ONLY  AFTER  NOTICE.  The  order  or 
decree  may  be  made  on  the  petition  of  the  executor  or  administrator,  or  of  any 
person  interested  in  the  estate.  When  such  petition  is  filed  the  clerk  of  the  court 
must  set  the  petition  for  hearing  by  the  court  and  give  notice  thereof  by  causing 
notices  to  be  posted  in  at  least  three  public  places  in  the  county,  setting  forth  the 
name  of  the  estate,  the  executor  or  administrator,  and  the  time  appointed  for  the 
hearing  of  the  petition.  If,  upon  the  hearing  of  the  petition,  the  court,  or  a  judge 
thereof,  should  deem  the  notice  insuflBcient  from  any  cause,  he  may  order  such 
further  notice  to  be  given  as  may  seem  to  him  proper.  If  partition  be  ap- 
plied for,  as  provided  in  this  chapter,  the  decree  of  distribution  shall  not  devest 
the  court  of  jurisdiction  to  order  partition,  unless  the  estate  is  finally  closed. 

History:  Enacted  March  11,  1872,  founded  on  §260  Probate  Act  as  amended 
May  20,  1861,  Stats.  1861,  p.  649,  §88;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  373;  March  3,  1893,  Stats,  and  Amdts.  1893,  p.  71;  by  Code  Com- 
mission, Act  March  8,  3901,  Stats,  and  Amdts.  1900-1,  p.  231,  act  held  uncon- 
stitutional, see  history,  §  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Order  refusing  to  postpone  the  decree. 

3.  Personal    notice — Not    necessary    in    distribu- 

tion. 

4.  Proceeding  in  rem — Notice  gives  jurisdiction. 

1.      APPLIED,      CITBD,      CONSTRUED,     RB- 
FERRED  TO,  etc..  in:   Estate  of  Hinckley,   68 


Cal.  457,  615  (cited);  Robinson  vs.  Fair,  128 
U.  S.  63,  77,  bk.  82  L.  ed.  416,  419,  9  Sup.  Ct. 
Rep.  80   (cited). 

2.  ORDER  REFUSING  TO  POSTPONE  THE 
DECREE  of  final  distribution  is  not  appeal- 
able.—Estate  of  Burdlck,  112  Cal.  887,  396,  44 
Pac.  Rep.   784. 
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8.  PB3R90NAJL  NOTICB— Not  neeeMsary  on 
dUtrlbation. — The  decree  of  distribution  of  an 
estate  was  not  erroneous,  on  fpround  that  per- 
sonal notice  was  not  siven  of  application 
therefor,  as  statute  does  not  require  that 
personal  notice  shall  be  slven,  and  it  was  not 
alleged  that  notice  which  was  required  was 
not  given.— Daly  vs.  Pennle.  86  Cal.  552,  654, 
21  Am.  St.  Hep.  61,  25  Pac.  Rep.  67. 

4.  PROCfiBDING  IN  RBM-^Notico  arlTes 
Jurisdiction* — Proceeding  for  distribution  is  In 
nature  of  proceeding  in  rem,  the  rest  being 
estate   which    is   In   hands   of   executor   under 


control  of  oourt,  and  which  b6  brings  before 
court  for  purpose  of  receiving  directions  as 
to  its  final  disposition.  By  giving  notice 
directed  by  statute,  entire  world  is  called  be- 
fore court,  and  court  acquires  jurisdiction 
over  all  persons  for  purpose  of  determining 
their  rights  to  any  portion  of  estate;  and 
every  person  who  may  assert  any  right,  or 
interest  therein,  is  required  to  present  his 
claim  to  court  for  its  determination. — William 
Hill  Co.  vs.  Iiawler,  116  Cal.  859,  862,  48  Pac 
Rep.   823. 


§1669.  DISTRIBUTION  OF  ESTATE  NOT  TO  BE  HADE  XTNTIL  TAXES 
ARE  PAID.  Before  any  decree  of  distribution  of  an  estate  is  made,  the  court 
must  be  satisfied,  by  the  oath  of  the  executor  or  administrator,  or  otherwise,  that 
all  state,  county  and  municipal  taxes,  legally  levied  upon  property  of  the  estate, 
and  any  inheritance  tax  which  is  due  and  payable  have  been  fully  paid.  , 

History:  Enacted  March  11,  1872,  founded  on  9  260  Probate  Act  as  amended 
May  20,  1861,  Stats.  1861,  p.  649,  §83;  see  Stats.  1865-6,  p.  521;  amended 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  102;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  231,  act  held  unconstitutional, 
see  history,  §  5  ante;   March  7,  1905,  Stats,  and  Amdts.  1905,  p.  83. 


1.  Applied,  cited,  construed,  referred  to. 

2.  All  taxes  must  be  paid  before  distribution. 

3.  Taxes  not  presumed  paid — ^In  absence  of  show- 

ing. 

1.  APPLIBD,     CITBD,      COXSTRUEJD,     RES- 
j   FERRED  TO,  etc..  in:   Estate  of  Hinckley,   58 

Cal.  467»  616  (cited);  County  of  San  Mateo  vs. 
:    Maloney,    71    Cal.    206,    207,    12    Pac.    Rep.    53 

(cited);  Morffew  vs.  San  Francisco  &  S.  R. 
}  R.  Co.,  107  Cal.  687,  695,  40  Pac.  Rep.  810 
I    (cited);   Estate  of  Mahoney,   183  Cal.  180,   184, 

65   Pac.  Rep.   889    (construed). 

2.  ALL.  TAXBS  MUST  BB  PAID  BBFORB 
DISTRIBUTIOlir.— This  section  requires  probate 
court  to  direct  administrators  to  pay  all  taxes 
which   have   accrued   against   estates   in   their 


hands,  and  forbids  distribution  of  property  of 
estates  amonsr  heirs  and  devisees  until  all  taxes 
be  paid.— People  vs.  Olvera.  43  Gal.  492,  494. 

As  to  tax  OB  docedent's  estate^  see  KBRR'S 
CYC.  POL.  CODES  §  8762  and  note. 

Aa  to  taxation  of  collateral  taherltaiicea,  see 
Estate  of  Johnson,  189  Cal.  632,  634,  78  Pac. 
Rep.  424;  also  monographic  note  41  Am.  St. 
Rep.  680-686. 

8.  TAXES  NOT  PRESUMED  PAID^In  ab- 
sence of  showing. — It  will  not  be  presumed 
that  taxes  have  been  paid.  In  ai)senc6  of  show- 
ing to  that  effect;  but  S  3762  of  Political  Code 
and  this  section  make  It  duty  df  court  to  see 
to  It  that  taxes  are  paid. — Estate  of  Mahoney, 
133   Cal.   180,   184,  66  Pac.  Rep.  389. 


§  1670.  CONTINUATION  OF  ADMINISTRATION.  In  all  cases  where  a  decedent 
shall  have  left  a  will,  in  and  by  the  terms  of  which  the  testator  shall  have  limited 
the  time  for  administration  upon  an  estate  left  by  him,  and  the  executor,  and 
all  of  the  legatees  or  devisees  named  in  the  will,  shall  file  and  present  to  the  court 
a  petition,  in  writing,  representing  that  it  will  be  for  the  best  interests  of  the 
estate,  and  of  the  beneficiaries  under  the  will,  to  have  the  administration  upon 
the  estate  continued  for  a  longer  period  of  time  than  that  designated  in  such 
will,  and  that  it  would  be  injurious  to  the  estate  and  to  such  beneficiaries,  to  have 
the  administration  brought  to  a  close  at  the  date  therefor  designated  in  the  will, 
the  court  shall  then  set  a  day  for  the  hearing  of  said  petition;  and 

Notice  thereof  shall  be  served  on  all  persons  interested  in  the  estate,  in  the  same 
manner  that  summons  in  civil  actions  is  served.  Upon  the  day  set  for  such  hearing 
(or  upon  some  other  day  to  which  the  hearing  may  have  been  continued),  the 
court  shall  proceed  to  hear 

Proofs  touching  the  representations  made  in  such  petition — and  any  person 

interested  in  the  estate  may  also  present  counter  proofs  in  opposition  to  said 
application ;   and  if,  upon  such  hearing,  it  be  made  to  appear  to  the  court  that  the 
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representationi^  made  by  the  petitioners  in  their  said  petition  contained  be  true,  the 
court  may  then,  by  its 

Order  and  decree  in  that  behalf,  decree  and  direct  that  the  administration  upon 
the  estate  eontinne  for  and  during  such  further  period  of  time  as  in  its  judgment 
will  best  subserve  the  interests  of  the  estate  and  of  the  beneficiaries  under  said  will ; 

[Second  petition.]  Provided,  however,  that  if,  at  any  time  during  the  period  for 
which  the  administration  upon  the  estate  shall  have  been  thus  continued,  the 
executor,  or  any  one  or  more  of  the  legatees  or  devisees,  shall  present  to  the  court 
his  or  their  petition,  representing  that  it  has  become  necessary  for  the  best  interests 
of  the  estate  and  of  the  beneficiaries  under  the  will,  to  have  the  administration  upon 
the  estate  closed  the  court  shall  then  set  a  day  for  the  hearing  of  said  last-named 
petition;  and  notice  therec^f  shall  be  given  in  the  same  manner,  and  the  same 
proceedings  be  had  thereupon,  as  shall  have  been  given  for  and  had  upon  the  hearing 
of  the  petition  asking  for  the  continuation  of  such  administration.  And  if,  upon 
such  hearing,  it  shall  be  made  to  appear  to  the  court  that  the  representations  made 
by  such  petitioners  or  petitioner  (as  the  case  may  be)  are  true,  the  court  shall  then, 
by  its  order  and  decree  in  that  behalf,  decree  and  direct  that  the  administration 
upon  the  estate  be  closed  as  soon  thereafter  as,  under  the  circumstances,  shall  be 

practicable. 

History:     Exiaeted  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  488.    In  effect 
Immediately. 

Cal.    SS7»    S9S,    40    Paa    Bep.    810 


Applied,   eltedy   coaatmeSf  referred   to,    etc., 
in:   MorfCew    vs.    San   Francisco   lb   8.    R.    B. 


Co..     107 
(cited). 


ARTICLE  m. 


DISTRIBUTION   AKD    PARTITION. 


$  1675.    Estate  in  common.    CommisdonerB. 

11676.  Partition   and  notice  thereof,   and  the 

time  of  iUiiig  petition. 

11677.  Estate   in    different   connties,   how   di- 

vided. 
§1678.    Partition  may  be  made,  although  some 

of  the  heirs,  etc.,  have  parted  with 

their  interest. 
11679.    Shares   to   be   set    out   by   metes   and 

bounds. 
S  1680.    Whole  estate  may  be  assigned  to  one,  in 

certain  cases. 


§1681.  Payments  for  equality  of  partition,  by 
whom  and  how. 

§  1682.    Estate  may  be  sold. 

1 1683.  To  give  nodce  to  all  persons  and  guard- 
ians before  partition.  Duties  of  com- 
missioners. 

S 1684.  To  make  report,  and  partition  to  be 
recorded. 

§  1685.  When  commissioners  to  make  partition 
are  not  necessary. 

§  1686.    Advancements  made  to  hein. 


§  1676.  ESTATE  IN  OOKMON.  OOBIMISSIONERS.  When  the  estate,  real 
or  personal,  assigned  by  the  decree  of  distribution  to  two  or  more  heirs,  devisees, 
or  legatees,  is  in  common  and  undivided,  and  the  respective  shares  are  not  separated 
and  distinguished,  partition  or  distribution  may  be  made  by  three  disinterested 
persons,  to  be  appointed  commissioners  for  that  purpose  by  the  court,  who  must  [ 
be  duly  sworn  to  the  faithful  discharge  of  their  duties,  a  certified  copy  of  the  order 
of  their  appointment,  and  of  the  order  or  decree  assigning  and  distributing  the 
estate  must  be  issued  to  them  as  their  warrant,  and  their  oath  must  be  indorsed 
thereon.  Upon  consent  of  the  parties,  or  when  the  court  deems  it  proper  and 
just,  it  is  suflScient  to  appoint  one  commissioner  only,  who  has  the  same  authority 
and  is  governed  by  the  same  rules  as  if  three  were  appointed. 

History:  Enacted  March  11,  1872,  re-enactment  of  J  261  Probata  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  649,  J  89;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  103. 


11676        (21M)  PARTITIOIf— COMMISSIONBRS   IN—NOTICB  AND   PBTITIOK, 
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1.  Applied,  cited,  construed,  referred  to. 

2.  Partition — Of  joint  tenure  only  in  probate. 

3.  Same — Same — ^Not  of  tenants  in  common  with 

estate. 

4.  Same — Of  estate — ^Assigned  by  decree  to  two 

or  more. 

5.  Same— Of  land  of  decedent,  not  of  heirs. 

6.  Same — Only  in  cases  before  court. 

7.  Petition — ^Must  be  filed  before  decree  of  dis- 

tribution. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  Richardson  vs.  Loupe, 
80   Cal.   490,   496,   22   Paa   Rep.   227    (construed 

'  with  5§  1676-1686  post);  Buckley  vs.  Superior 
Court,  102  Cal.  6,  8,  10,  41  Am.  St.  Rep.  185,  , 
36  Pac.  Rep.  360  (construed);  Ryer  vs.  Fletcher 
Ryer  Co.,  126  Cal.  482,  483,  68  Pac.  Rep.  908 
(cited);  Robinson  vs.  Fair,  128  U.  S.  55,  73, 
bk.  32  Ik  ed.  415,  419,  9  Sup.  Ct.  Rep.  30 
(cited). 

2.  PARTITION — Of  Joint  tenure  only  tn 
probate. — Partition  cannot  be  made  in  probate 
unless  interest  of  decedent  is  an  estate  in 
severalty.  Subject-matter  of  Jurisdiction  is 
property  of  deceased  only,  and  this  Jurisdic- 
tion cannot  be  extended,  even  by  consent  to 
all  parties  interested  in  property.  Probate 
court  is  authorized  to  make  partition  only  In 
cases  of  Joint  tenure.  Its  actions  must  be 
confined  to  only  a  sinffle  estate. — Buckley  vs. 
Superior  Court.  102  Cal.  6,  8,  36  Pac.  Rep.  360. 

8.     Same  —  Not   of  tenants   In    common   with 

estate. — ^The  probate  court  never  had  Jurlsdlc- 

•    tlon  to  make  partition  of  real  estate,  except  in 

course    of    settlement    of    estates    of    deceased 

persons,    and    for    purpose    of    distribution    to 

heirs   or  devisees  of  such   estates.     It  is  mis- 

,    take  to  suppose  from   anything  found  in   this 

I    section     and     S§  1676-1686     post,     that    probate 

court    had    any    power    of    Jurisdiction    over 

Interest  of  any  persons  who  migrht  be  owners 

in  common  with  estate  or  its  distributees,  and 

who    did    not    deraisn    title    through    estate. — 

Richardson  vs.  Loupe,  80  Cal.  490,  496,  22  Pac. 

Rep.    227. 

4.  Of  estate — ^Asslflmed  by  decree  to  two 
or   more. — This,    and    next    succeeding   section, 


provide  for  an  exception  to  ordinary  rule  that 
after  entry  of  decree  of  distribution  court  has 
no  power  over  property  or  ri^ht  of  dis- 
tributee, vis.  that  when  estate  assigned  by 
«*  decree  to  two  or  more  heirs,  devisees,  or 
legatees  is  common,  and  respective  shares  are 
not  supported,  partition  may  be  made  by  three 
disinterested  persons. — Buckley  vs.  Superior 
Court.  102  Cal.  6,  10,  41  Am.  St.  Rep.  185.  36 
Pac.   Rep.   360. 

8.  Of  land  of  decedent,  not  of  heirs. — ^Under 
statutes  like  ours  partition  Is  had  only  because 
land  was  property  of  decedent,  and  not  be- 
cause it  is  land  of  heirs.  The  fact  t^at  Juris- 
diction of  all  undivided  interest  of  decedent 
is  griven  does  not  evince  purpose  to  Intrust 
court  with  power  to  make  partition  or  allot- 
ment of  property  in  which  strangers  have  an 
interest. — Buckley  vs.  Superior  Court,  102  Cal. 
6,  10,  41  Am.  St.  Rep.  186,  86  Pac.  Rep.  860. 

6.  Only  In  cases  before  court. — This  section, 
conferring  upon  probate  department  of  supe- 
rior court  power  to  partition  estates  held  in 
common,  and  undivided,  applies  only  to  cases 
before  court  In  which  it  is  possible  to  set  aside 
property  to  be  held  in  severalty.  Partition 
necessarily  results  in  termination  of  cotenancy, 
and  vests  in  each  person  sole  estate  in  specific 
purparty  or  allotment  of  land. — Buckley  vs. 
Superior  Court,  102  Cal.  6.  8,  41  Am.  St  Rep. 
135,   36   Pac.   Rep.   360. 

7.  PETITION — Mast  be  filed  before  decree 
of  distribution. — It  is  claimed  that  this  section 
as  to  time  Is  merely  permissive.  It  says  that 
petition  may  be  filed  and  notice  given  at  any 
time  before  decree,  but  intention  was  that  It 
must  be  filed  before  decree  of  distribution. 
Ordinarily  court  loses  Jurisdiction  over  prop- 
erty after  entry  of  decree  of  distribution,  ex- 
cept to  compel  delivery.  The  section  gives  to 
court  power  to  reserve  its  Jurisdiction  to 
proceed  upon  making  of  decree.  For  this  pur- 
pose parties  must  be  given  an  opportunity 
to  protect  themselves  in  proceedings  looking 
to  division  of  their  property. — Buckley  vs.  Su- 
perior Court.  102  Cal.  6,  10,  41  Am.  St.  Rep. 
135,   36   Pac.   Rep.   360. 


§  1676.  PARTITION  AND  NOTICE  THEREOF,  AND  THE  TIME  OF  FILING 
PETITION.  Such  partition  may  be  ordered  and  had  in  the  superior  court  on  the 
petition  of  any  person  interested.  But  before  commissioners  are  appointed,  or  par- 
tition ordered  by  the  court  as  directed  in  this  chapter,  notice  thereof  must  be  given 
to  all  persons  interested  who  reside  in  this  state,  or  to  their  guardians,  and  to  the 
agents,  attorneys,  or  guardians,  if  any  in  this  state,  of  such  as  reside  out  of  this 
state,  either  personally  or  by  public  notice,  as  the*  court  may  direct.  The  petition 
may  be  filed,  attorneys,  guardians,  and  agents  appointed,  and  notice  given  at  any 
time  before  the  order  or  decree  of  distribution,  but  the  commissioners  must  not  be 
appointed  until  the  order  or  decree  is  made  distributing  the  estate. 

History:  Enacted  March  11,  1872,  re-enactment  of  §263  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  650,  §  91 ;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  103. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Jurisdiction  exhausted  —  When  estate  settled, 

property  set  over. 

3.  Notice  —  Required    before    eommissioTiers    ap- 

pointed. 


4.  Petition  filed — Representatives  appointed,  and 
notice,  before  distribution. 

1.  APPI.IBD,  CITBD,  COBTSTRVBD,  RS. 
FERRED  TO,  etc.,  in:  Buckley  vs.  Superior 
Court.    102    Cal.    6.    9,    41    Am.    St    Rep.    13R.    ?.(i 
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Pac.  Rep.  860  (construed  with  81688  post); 
Robinson  vs.  Fair,  1S8  U.  S.  68,  77,  bk.  82  L. 
e<L  416,  419,  9  Sup.  Ct  Rep.  80  (cited). 

As  to  partition  la  eoaacetlon  with  dlstrlba- 
tlon  of  estate,  see  monogrraphlc  note  41  Am. 
St.   Rep.    140-151« 

S.  JURISDIC^nON  SXHAUSTED— Wlien  es- 
tate settled,  property  set  OT«r« — ^Notice  required 
by  this  section  Is  confined  to  "all  persons 
Interested  who  reside  In  this  state,  or  to  their 
guardians,  and  to  agrents,  attorneys,  or  guar- 
dians. If  any  in  this  state,  of  such  as  reside 
out  of  this  state."  Every  one  interested  In 
settlement  of  estate  is  supposed  to  be  before 
court,  and  to  take  notice  of  its  proceedings, 
but,  when  estate  has  been  settled  and  interest 
of  all  parties  has  been  ascertained  by  decree 
of  distribution,  and  property  has  been  set  over 
to  them,  absolutely  and  unconditionally,  with- 
out any  previous  proceedings  Indicating  an 
intention  to  divide  property,  Jurisdiction  of 
court  is  exhausted. — Buckley  vs. .  Superior 
Court,  102  Cal.  6,  11,  41  Am.  St  Rep.  136,  86 
Pac.   Rep.   360. 

S.  NOTICE — Required  before  eommlssloners 
appointed^ — This   section,    and    8 1683    post,    re- 


quire that  notice  be  given  to  all  parties 
interested  residing  in  state  before  commis- 
sioners are  appointed,  or  partition  Is  ordered, 
stating  time  and  place  and  where  commis- 
sioners will  proceed  to  make  partition;  but 
probate  court  can  Inquire  only  as  to  who  are 
parties  in  Interest,  claiming  under  decedent, 
and  whether  proper  notice  has  been  given  to 
them,  as  it  has  no  Jurisdiction  of  any  one, 
except  those  interested  in  estate.  It  Is  clear 
that  it  cannot  determine  whether  proper  notice 
has  been  given  to  latter,  or  bring  them  within 
its  Jurisdiction. — Buckley  vs.  Superior  Court, 
102  Cal.  6,  9,  41  Am.  St.  Rep.  135,  86  Pac  Rep. 
860. 

4.  PBSTrnpN  FILBSD — ^RepresentatlTes  ap- 
pointed, and  notice,  before  distribution. — Par- 
tition can  be  ordered  on  petition  of  any  person 
interested  in  estate,  but  said  petition  must  be 
filed,  and  attorneys,  guardians,  and  agents 
representing  absent  parties  must  be  appointed 
and  notice  given  before  order  or  decree  of 
distribution  Is  made. — Buckley  vs.  Superior 
Court,  102  Cal.  6,  10,  41  Am.  St.  Rep.  136,  86 
Pao  Rep.  860. 


§  1677.  ESTATE  IN  DIFFESENT  COUNTIES,  HOW  DIVIDED.  If  the  real 
estate  is  in  diflferent  counties,  the  court  may,  if  deemed  proper,  appoint  commis- 
sioners for  all  or  diflferent  commissioners  for  each  county.  The  estate  in  each 
county  must  be  divided  separately  among  the  heirs,  devisees,  or  legatees  as  if  there 
was  no  other  estate  to  be  divided,  but  the  commissioners  first  appointed  must, 
unless  otherwise  directed  by  the  court,  make  division  of  such  real  estate  wherever 
situated  within  this  state. 

History:  Enacted  March  11,  1872,  re-enactment  of  §262  Probate  Act  aa 
amended  May  20,  1861,  Stats.  1861,  p.  649,  §90;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  103;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  231,  act  held  unconstitutional,  see  history,  §  5  ante. 

Applied,    dtedy    construed,    referred    to,    etc,       to);  Robinson  vs.  Fair,  128  U.  S.  63.  77,  bk.  32 

In:  Buckley  vs.  Superior  Court,   102  Cal.   6,  11,      L.  ed.  416.   419,  9  Sup.  Ct.  Rep.  80   (cited). 
41  Am.  St  Rep.  185,  36  Pac.  Rep.  360  (referred 

§  1678.  PASTinON  MAY  BE  MADE,  ALTHOUGH  SOME  OF  THE  HEIRS, 
ETC.,  HAVE  PARTED  WITH  THEIR  INTEREST.  Partition  or  distribution  of 
the  real  estate  may  be  made  as  provided  in  this  chapter,  although  some  of  the 
original  heirs,  legatees,  or  devisees  may  have  conveyed  their  shares  to  other  persons, 
and  such  shares  must  be  assigned  to  the  person  holding  the  same,  in  the  same 
manner  as  they  otherwise  would  have  been  to  such  heirs,  legatees,  or  devisees. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  264  Probate  Act; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  231,  act  held  unconstitutional,  see  history,  §  5  ante. 


1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Authority  to  distribute  to  others  than  heirs 

limited. 

4.  Distributees — Only  affected  by  notice  re- 

quired. 

5.  Same — Take  subject  to  lien  or  encumbrance. 

6.  First  alienee  alone,  power  not  confined  to. 

7.  Grantee  of  heir — Concluded  by  decree. 

8.  Same — Is  "person  interested''  in  estate. 
9, 10.  Same— Or  devisee,  entitled  to  partition. 

11.  Mortgagee,    lienholder,    or    other    encum- 
brancer— Not   provided   for. 


12.  Same — Same— Nor  assignee  for  security. 

13.  Purchasers  from  heirs  placed  in  shoes  of 

grantors. 

14.  Validity  of  mortgage,  or  defense  to  debt, 

not  determined. 

1.  APPLIED,  CITBD,  CONSTRUJBD,  RB- 
FBRRBD  TO,  etc.— 1.  Code  section.— Freeman 
vs.  Rahm,  58  Cal.  111.  114  (cited);  Barnard  vs. 
Wilson,  74  Cal.  512,  615.  16  Pac  Rep.  807  (ap- 
plied); Richardson  vs.  Ix>upe,  80  Cal.  490,  496, 
22  Pac.  Rep.  227  (construed);  Chever  vs.  Ching 
Hons   Poy,    82    Cal.    68,    71,    22    Pac.   Rep.    1081 
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(construed);  Estate  of  Vaugrhn,  92  Cal.  1»2, 
194,  28  Pac.  Rep.  221  (referred  to);  Buckley  vs. 
Superior  Court,  102  Cal.  6,  9,  41  Am.  St.  Rep. 
135,  86  Pac  Rep.  360  (cited);  William  Hill  Co. 
vs.  Lawler,  116  Cal.  369,  862,  48  Pac.  Rep.  828 
(construed):  Estate  of  Crooks.  126  Cal.  469, 
461,  462,  68  Pac  Rep.  89  (construed);  Martino- 
vich  vs.  Marsicano,  137  Cal.  854.  867,  70  Pac 
Rep.  469  (construed);  Estate  of  Ryder,  141 
Cal.  366,  871,  74  Pac.  Rep.  993  (construed  with 
§91665,  1666  ante):  Estate  of  Steward,  1  Cal. 
App.  67,  60,' 81.  Pac.  Rep.  728,  729  (construed); 
Robinson  vs.  Fair,  128  U.  &  68,  77,  bk.  82  L. 
ed.   416,   419,   9  Sup.  Ct.  Rep.   80   (cited). 

2.  Same— 2.  Probate  Aet  8  904.— BsUte  of 
De  Castro  vs.  Barry,  18  Cal.  97,  98  (construed). 

As  to  asalsnment  of  expectanelea,  see  note 
66  Am.   St.   Rep.   839-361. 

As  to  dellaltlon  of  expeetaaelea,  see  mono- 
graphic note  66  Am.  St.  Rep.   339,  840. 

S.  AUTHORITY  TO  DISTRIB17TID  TO 
OTHBRS  THAN  HBIR8  LIMITED.— By  this 
section  authority  is  driven  to  make  distribution 
of  real  estate  to  others  than  heirs,  legatees,  or 
devisees,  but  its  authority  therefor  rests 
solely  upon  provisions  of  this  section,  and  is 
limited  by  its  terms. — Martlnovlch  vs.  Marsi- 
cano, 137  Cal.  360,  367,  '70  Pac.  Rep.  459; 
Estate  of  Ryder,  141  Cal.  866,  869,  74  Pac. 
Rep.  998. 

4.  DISTRIBUTEBS — Only  alKceted  by  aotlce 
required. — Court  has  jurisdiction  to  distribute 
only  estate  of  which  decedent  was  possessed  at 
time  of  his  death,  and  it  is  only  claim  against 
that  estate,  or  for  some  portion  of  it,  for 
which  it  can  make  provision  in  its  decree.  As 
it  can  exercise  this  jurisdiction  over  only 
persons  to  whom  estate  Is  to  be  distributed, 
it  is  only  those  persons  who  can  be  affected 
by  notice,  or  required  to  give  it  any  attention. 
The  notice  is  necessarily  limited  in  its  effect 
to  those  who  are  entitled  to  have  property 
distributed  to  them. — ^Martlnovlch  vs.  Marsi- 
cano, 137  Cal.  354,  359,  70  Pac  Rep.  459. 

5.  Take   svbject   to   Hen    or   encmnbrance.— 

Under  this  section  court  is  authorized  to 
assign  an  estate  of  an  original  heir,  or 
devisee,  to  another,  only  when  such  heir  or 
devisee  has  ''conveyed"  his  share  to  such 
other  person.  The  provision  in  the  section, 
that  "such  shares  must  be  assigned  to  person 
holding  same  in  same  manner  as  they  other- 
wise would  have  been  to  such  heirs,  legatees, 
or  devisees,"  instead  of  implying  that  dis- 
tributee takes  share  discharged  of  any  mort- 
gage or  judgment  lien  thereon  made  or 
suffered  by  heir,  or  devisee,  in  favor  of  three 
persons,  clearly  indicates  that  he  takes  it 
subject  to  such  lien  or  encumbrance. — ^Mar- 
tlnovlch vs.  Marsicano,  137  Cal.  854,  367,  70 
Pac.  Rep.  459:  Estate  of  Ryder,  141  Cal.  366, 
869,  74  Pac  Rep.  998. 

«.  FIRST  ALIENEE  ALONE— Power  aot 
conllned  to. — It  was  evidently  design  of  this 
section  to  place  alienee  of  Interest  upon  same 
footing  as  original  heir  or  devisee;  and  there 
is  no  reason  for  confining  power  to  first 
alienee,  nor  to  an  alienee  receiving  conveyance 
immediately  from  heir  or  devisee,  but  grantee 
through  mesne  conveyances  is  on  same  footing. 


— Estate  of  De  Castro  vs.  Barry,  18  Cal.  97, 
98.  See  Snyder  vs.  Murdock,  26  Utah  288.  240, 
73   Pac   Rep.  22. 

7.  GRANTEE  OF  HEIR — Coaelvded  by  de- 
cree.— Provisions  of  this  section  extend  to  dis- 
tribution as  well  as  to  partition  which  is 
provided  In  this  chapter,  and  render  decree  as 
conclusive  upon  those  to  whom  heirs  have 
conveyed  estate  as  it  "otherwise  would  have 
been  upon  such  heirs,  legatees,  or  devisees"; 
and  decree  is  equally  conclusive  whether  es- 
tate is  distributed  to  persons  in  segregated 
parts  or  undivided  proportions. — William  Hill 
Co.  Y«.  Lawler,  116  Cal.  869,  862,  48  Pac.  Rep. 
828. 

8.  Is      ''person     tatereeted*'     In      ^mtmte* — A 

grantee  of  one  of  heirs  of  deceased  is  entitled 
upon  distribution  of  estate  to  share  of  heir 
so  conveyed  to  her.  and  is  thus  person  inter- 
ested in  estate.— Estate  of  Vaughn,  92  Cal. 
192,  28  Pac  Rep.  221;  Estate  of  Steward,  1 
Cal.  App.  tl,  60,  81  Pac.  Rep.  728. 

9.  Or  devleee,  eatltled  to  partition. — ^This 
section  applies  particularly  to  cases  of  "par- 
tition" between  heirs  or  devisees,  where  com- 
missioners are  appointed  to  make  division, 
etc,  and  merely  gives  right  to  grantee  of  an 
heir,  or  devisee,  to  have  share  of  his  grantor 
set  off  to  him. — Chever  vs.  Ching  Hong  Poy, 
82  Cal.  68,  71,  22  Pac.  Rep.  1081. 

10.  Intestate,  a  wife,  died  leaving  husband 
and  two  infant  children,  one  of  which  children 
died  a  year  after  his  mother,  and  about  six 
months  thereafter  his  share  was  sold  under 
execution  against  father  (and  also  father's 
claim  as  heir  of  wife),  as  property  of  latter, 
and  petitioners  claim  title  through  mesne 
conveyances.  The  court  below  properly 
granted  partition  of  real  estate,  assigning 
deceased  infant's  share  to  surviving  sister,  and 
allotting  only  the  share  which  husband  held  as 
heir  of  wife  to  vendees  of  husband's  Interest. — 
Estate  of  De  Castro  vs.  Barry,  18  Cal.  96,  98; 
Barnard  vs.  Wilson,  74  Cal.  612.  615,  516,  16 
Pac.  Rep.  307.  See  Burke  vs.  Burke,  34  Mich. 
455;  Stitt  vs.  Bush,  22  Oreg.  239,  241,  29  Pac 
Rep.  737;  Robinson  vs.  Fair,  128  U.  S.  58,  81, 
bk.  82  L.  ed.  415,  9  Sup.  Ct.  Rep.  80. 

See  notes  12  Am.  St.  Rep.  105;  41  Am.  St. 
Rep.   141.   148. 

iL  mortgage's*  LIBNHOLDBR,  OR 
OTHER    ENCUMBRANCER— Not    provided   for. 

— Neither  in  this  section  nor  elsewhere  is 
there  any  provision  authorizing  court  to 
assign  share  of  estate  to  person  who  holds 
mortgage,  or  judgment  lien,  or  other  encum- 
brance thereon  made  or  suffered  by  heir  subse- 
quent to  death  of  ancestor. — ^Martlnovlch  vs. 
Marsicano.  187  Cal.  864,  867,  70  Pac  Rep. 
469. 

12.  Same — Nor  assignee  for  eeevrlty. — Only 
section  of  code  authorizing  distribution  to  the 
grantees  of  heirs  or  devisees  is  this  section, 
which  does  not  warrant  court  in  distributing 
property  to  mortgagee  of  heir  or  devisee,  or 
to  an  assignee  as  security  who  is  not  grantee 
of  heir  or  devisee.  They  are  not  persons 
entitled  under  will,  nor  by  succession,  nor  are 
they  grantees  to  whom  distribution  could  be 
made.     The  decree  must  name  persons  entitled 


f 
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under  will  or  by  suoceBslon  or  their  srantees. 
—Estate  of  Crooks*  126  Cal.  459»  461,  58  Pao. 
Rep.   89. 

IS.  PURCHASERS  FROM  HRIRS  PLACBD 
IN  SHOBS  OF  GRANTORS.— This  section  is  ex> 
pressly  confined  to  persons  who  have  pur- 
chased from  heirs,  lesatees,  or  devisees,  their 
Interest  in  estate,  and  then  places  them  simply 
in  shoes  of  their  grantors  in  matter  of  such 

I  partition     and     distribution.  —  Richardson    vs. 

,  lioupe,  80  CaL  4»0,  497,  22  Pao.  Rep.  227. 


14,     VALIDITY     OF     MORTGAGB,     OR     DBS- 
FRNSB    TO    DlBBTy    NOT    DBTlDRMINBD.^At 

most  court  can  distribute  property  only  to 
party  entitled,  subject  to  mortgase.  There 
is  no  law  or  practice  which  requires  courts  in 
making  distribution  of  estate  to  determine 
by  this  decree  whether  an  alleged  mortgage 
upon  Interest  of  heir  is  valid,  or  debt  has  not 
been  paid,  or  whether  there  is  not  some  de- 
fense to  it— Estate  of  Crooks,  126  Cal.  469, 
461,  68   Pac.  Rep.   89. 


I 


§  1679.  SHARES  TO  BE  SET  OUT  BY  METES  AND  BOUNDS.  When  both 
distribution  and  partition  are  made,  the  several  shares  in  the  real  and  personal 
estate  must  be  set  out  to  each  individual  in  proportion  to  his  right,  by  metes  and 
bounds,  or  description,  so  that  the  same  can  be  easily  distinguished,  unless  two  or 
more  of  the  parties  interested  consent  to  have  their  shares  set  out  so  as  to  be 
held  by  them  in  common  and  undivided. 

History:     Enaeted  Mareh  11,  1872,  Bubstantial  re-enaetmeait  of  1 265  Probata  Aet 

Applied,   dted,   emistmed»   referred   to,   etc,    in:    Robinson    vs.    Fair*    128    U.    S.    68,    78, 

bk.    82    U    ed.    416,    419,    9    Sup.    Ct.    Rep.    30  (cited). 

§  1680.    WHOLE  ESTATE  MAT  BE  ASSIQNED  TO  ONE,  IN  OEftTAIN  OASES. 

When  the  real  estate  cannot  be  divided  without  prejudice  or  inconvenience  to 
the  owners,  the  court  may  assign  the  whole  to  one  or  more  of  the  parties  entitled 
to  share  therein,  who  will  accept  it,  always  preferring  the  males  to  the  females, 
and,  among  children,  preferring  the  elder  to  the  younger.  The  parties  accepting 
the  whole  must  pay  to  the  other  parties  interested  their  just  proportion  of  the 
true  value  thereof,  or  secure  the  same  to  their  satisfaction,  or  in  case  of  the  minority 
of  such  party^  then  to  the  satisfaction  of  his  guardian ;  and  the  true  value  of  the 
estate  must  be  ascertained  and  reported  by  the  commissioners.  When  the  commis- 
sioners appointed  to  make  partition  are  of  the  opinion  that  the  real  estate  cannot 
be  divided  without  prejudice  or  inconvenience  to  the  owners,  they  must  so  report 
to  the  court,  and  recommend  that  the  whole  be  assigned  as  herein  provided,  and 
must  find  and  report  the  true  value  of  such  real  estate.  On  filing  the  report  of 
the  commissioners,  and  on  making  or  securing  the  payment  as  before  provided,  the 
court,  if  it  appears  just  and  proper,  must  confirm  the  report,  and  thereupon  the 
assignment  is  complete,  and  the  title  to  the  whole  of  such  real  estate  vests  in  the 
person  to  whom  the  same  is  so  assigned. 

History:  '  Enacted  Mareb  11,  1872,  snbstantial  re-enaetment  of  t  266  Probata 
Aet  as  amended  May  20,  1861,  Stats.  1861,  p.  650,  (92;  April  4,  1864,  Stats. 
1863-4,  p.  371,  i  15;  amended  April  16,  1880,  Code  Amdts.  1880  (a  C  P.  pi.), 
p.  103. 

Ap9lle4«  t/lt^&9  eoastmedf  Teferved  to»  eto.,  in:  Robinson  vs.  Fair,  128  U.  8.  BS,  78,  bk.  tt 

U  ed.  416»  41»,  9  Sup.  Ct  Rep.  80  (oited). 

§1681.  PAYMENTS  FOB  EQUALTTY  OF  PABTITION,  B7  WHOM  AND 
HOW.  When  any  tract  of  land  or  tenement  is  of  greater  value  than  any  one's 
share  in  the  estate  to  be  divided,  and  cannot  be  divided  without  injury  to  the  same, 
it  may  be  set  off  by  the  commissioners  appointed  to  make  partition  to  any  of  the 
parties  who  will  accept  it,  giving  preference  as  prescribed  in  the  preceding  section. 
The  party  accepting  must  pay  or  secure  to  the  others  such  sums  as  the  commis- 
sioners shall  award  to  make  the  partition  equal,  and  the  commissioners  must  make 
their  award  accordingly;   but  such  partition  must  not  be  established  by  the  court 
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until  the  sums  awarded  are  paid  to  the  parties  entitled  to  the  same,  or  secured 
to  their*  satisfaction. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  §267  Probate  Act. 

Applied,  cited,  constraed,  referred  to,  etc.,  in:  Robinson  vs.  Fair,   128  U.  S.   53,  73,  bk.  32  L. 

ed.  415,  419,  9  Sup.  Ct.  Rep.  30  (cited). 

§  1682.  ESTATE  MAY  BE  SOLD.  When  it  appears  to  the  court,  from  the 
commissioners'  report,  that  it  cannot  otherwise  be  fairly  divided,  and  should  be 
sold,  the  court  may  order  the  sale  of  the  whole  or  any  part  of  the  estate,  real 
or  personal,  by  the  executor  or  administrator,  or  by  a  commissioner  appointed 
for  that  purpose,  and  the  proceeds  distributed.  The  sale  must  be  conducted, 
reported,  and  confirmed,  in  the  same  manner  and  under  the  same  requirements 
provided  in  article  four,  chapter  seven  of  this  title. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  $268  Probate 
Act  as  amended  May  20,  1861,  Stats.  1861,  p.  650,  $93. 

Applied,  cited,  construed,  referred  to,  etc.,  in:  Robinson  vs.  Fair,  128  U.  S.   58,  78,  bk.  82  L. 

ed.  416,  419,  9  Sup.  Ct.  Rep.  30  (cited). 

§  1683.  TO  GIVE  NOTICE  TO  ALL  PERSONS  AND  GUARDIANS  BEFORE 
PARTITION.  DUTIES  OF  OOMKISSIONERS.  Before  any  partition  is  made  or 
any  estate  divided,  as  provided  in  this  chapter,  notice  must  be  given  to  all  persons 
interested  in  the  partition,  their  guardians,  agents,  or  attorneys,  by  the  commis- 
sioners, of  the  time  and  place  when  and  where  they  shall  proceed  to  make  partition. 
The  commissioners  may  take  testimony,  order  surveys,  and  take  such  other  steps  as 
may  be  necessary  to  enable  them  to  form  a  judgment  upon  the  matters  before  them. 

History:  Enacted  March  11,  1872,  re-enactment  of  $270  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  650,  $  95. 

Applied,  dted,  conotmed,  referred  to,  etc,  in:  Robinson  vs.  Fair,  128  U.  8.  58,  73,  bk.  82  L. 

ed.  415,  419,  9  Sup.  Ct.  Rep.  80  (cited). 

§1684.    TO  MAKE  REPORT,  AND  PARTITION  TO  BE  RECORDED.    The 

commissioners  must  report  their  proceedings,  and  the  partition  agreed  upon  by 
them,  to  the  court,  in  writing,  and  the  court  may,  for  sufficient  reasons,  set  aside 
the  report  and  commit  the  same  to  the  same  commissioners,  or  appoint  others ;  and 
when  such  report  is  finally  confirmed,  a  certified  copy  of  the  judgment,  or  decree  of 
partition  made  thereon,  attested  by  the  clerk  under  the  seal  of  the  court,  must  be 

recorded  in  the  office  of  the  recorder  of  the  county  where  the  lands. lie. 

. 

History:  Enacted  March  11,  1872,  re-enactment  of  $271  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  651,  $96;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  104. 

Applied,  clted»  construed,  referred  to,  etc..  In:  Robinson  vs.  Fair,  128  U.  S.  68,  78,  bk.  82  L. 

ed.  416,  419,  9  Sup.  Ct.  Rep.  30  (cited). 

§1686.  WHEN  COMmSSIONERS  TO  MAKE  PARTITION  ARE  NOT 
NECESSARY.  When  the  court  makes  a  judgment  or  decree  assigning  the  residue  of 
any  estate  to  one  or  more  persons  entitled  to  the  same,  it  is  not  necessary  to  appoint 
commissioners  to  make  partition  or  distribution  thereof,  unless  the  parties  to  whom 
the  assignment  is  decreed,  or  some  of  them,  request  that  such  partition  be  made. 

History:  Enacted  March  11,  1872,  re-enactment  of  $  272  Probate  Act; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  104. 

Applied,  dted,  constmed,  referred  to,  etc.,  in:  Robinson  vs.  Fair,  128  U.  &  58,  78,  bk.  82  U 

ed.  415.  419,  9  Sup.  Ct.  Rep.  30  (cited). 
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§  1686.  ADVANCEMENTS  HADE  TO  HEIBS.  All  questions  as  to  advance- 
ments made,  or  alleged  to  have  been  made,  by  the  decedent  to  his  heirs,  may  be 
heard  and  determined  by  the  court,  and  must  be  specified  in  the  decree  assigning 
and  distributing  the  estate;  and  the  final  judgment  or  decree  of  the  court,  or  in 
case  of  appeal,  of  the  supreme  court,  is  binding  on  all  parties  interested  in  the 

estate.  History:  Enacted  March  11,  1872,  sabstantial  re-enactment  of  §273  Probate 
Act  as  amended  May  20,  1861,  Btats.  1861,  p.  651,  S  d7;  amended  April  16,  1880, 
Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  104. 

L  Applied,  cited,  construed,  referred  to.  speaks   of   claims   of   creditors,   settlement   of 

2.  ** Estate"    used   for   ** distributable   aSBets,''      assets,  sales   of  property  and  partnership   in- 

herennder  terest,   it  refers   to  whole   estate   of  decedent, 

3.  Interests   o*f   hein   and  thdr   grantees  only,      •"»*  ^J?«"  "  '^^"^Jl  dlstrlbuUon  ol  estate, 

.     ,  ®  *'  and   of  persons   entitled   to   such   distribution, 

recognized.  ^^^  proportionate  Interests,   it  refers   to   dis- 

1.  APPLHSD,  CITBD,  CONSTRUSD,  RB-  posable  assets  only.  When  it  speaks  of  in- 
FBRRBD  TO,  etc.,  in:  Estate  of  Hinckley,  68  solvent  estates  word  includes  in  idea  indebted - 
Gal.  457.  616  (construed  with  fiS  1660.  1661,  ness,  as  well  as  property. — Estate  of  Hinckley, 
1661.    1669    ante.    81691    post);    Richardson   vs.  68  Cal.  457,  616. 

Loupe,  80  Cal.  490,  497,  22  Pac.  Rep.  227   (con-  ^     IXTBREST     OP     HBIRS     AND     THBIR 

strued    with    ten   previous   sections);   Buckley  gRANTBES    ONIjY    RBCOGNIZED^— This    sec- 

vs.   Superior   Court.   102   Cal.   6.   9,   41   Am.   St.  ^ion  makes  decree  binding  only  "on  all  parties 

Rep.  185,  86  Pac.  Rep.  860  (construed);  Robin-  interested  in  the  estate."    Court  may  recogrniie 

son  vs.  Fair.  128  U.  S.  68,  77,  bk.  82  L.  ed.  416,  interests  of  grantees  of  heirs  or  devisees,  and 

419,  9  Sup.  Ct  Rep.  80   (cited).  simple  fact  that  code  (8  1678  ante)  makes  spe- 

2.  ^^STATE''  used  POR  '^DISTRIRUTA-  clal  provision  to  such  grantees,  indicates  that 
BUB  ASSETS,"  HEREUNDER. — ^In  this  sectio?«  It  was  not  intended  to  extend  rule  any  further, 
word  "estate"  is  clearly  used  as  equivalent  — Buckley  vs.  Superior  Court,  102  Cal.  6,  9,  41 
of    "distributable    assets."      Where    this    code  Am.  St.  Rep.   186,  86  Pac.  Rep.  860. 

AETICTiB   IV. 

AGENTS  FOR  ABSENT  INTERESTED  PARTIES.   DISCHARGE  OF  EXECTCJTOR  OR  ADMINIS- 
TRATOR. 

§  1691.     Court  may  appoint  agent  to  take  possession  for  §  1695.  Liability  of  agent  on  his  bond. 

absentees.  §  1696.  Certificate  to  claimant. 

§  1692.     Agent  to  give  bond,  and  his  compensation.  {  1697.  Final  settlement,  decree,  and  dls- 
§  1693.    Unclaimed  estate,  how  disposed  of.  charge. 

{ 1694.    When  real  and  personal  property  of  absentee  §  1698.  Discovery  of  property. 

to  be  sold. 


§1691.  COURT  MAY  APPOINT  AGENT  TO  TAKE  POSSESSION  FOB 
ABSENTEES.  When  any  estate  is  assigned  or  distributed  by  a  judgment  or 
decree  of  the  court,  as  provided  in  this  chapter,  to  any  person  residing  out  of,  and 
having  no  agent  in  this  state,  and  it  is  necessary  that  some  person  should  be 
authorized  to  take  possession  and  charge  of  the  same  for  the  benefit  of  such  absent 
person,  the  court  may  appoint  an  agent  for  that  purpose  and  authorize  him  to  take 
charge  of  such  estate,  as  well  as  to  act  for  such  absent  person  in  the  distribution ; 
provided,  that  if  such  estate  be  in  money  when  so  assigned  or  distributed,  the 
executor  or  administrator  of  such  estate  may  deposit  the  share  of  each  person, 
and  in  the  name  of  said  person,  as  far  as  known,  as  designated  in  said  assignment 
or  decree  of  distribution,  with  the  county  treasurer  of  the  county  in  which  said 
estate  is  being  probated,  who  shall  give  a  receipt  for  the  same,  and  be  liable 
upon  his  official  bond  therefor;  and  said  receipt  shall  be  deemed  and  received 
by  the  court  or  judge  thereof  as  a  voucher  in  favor  of  said  executor  or  adminis- 
trator, with  the  same  force  and  effect  as  if  executed  by  such  assignee,  legatee, 
or  distributee;  and  said  section  as  amended  shall  be  applicable  to  any  and  all 
estates  now  pending  in  which  a  decree  of  final  discharge  has  not  been  granted. 

History:     Enacted    March    11,    1872,    re-enactment    of    §  274   Probate    Act; 
amended  March  26,  1895,  Stats,  and  Amdts.  1895,  p.  75. 

Applied,  cited*  coniitraed,  referred  to,  etc.,  In:  Estate  of  Hinckley,  58  CaL  467,  515  (construed 
with  S8  1650,  1651,  1661,  1669,  1686  (ante). 


) 
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§  1692.  AGENT  TO  GIVE  BOND,  AND  HIS  COMPENSATION.  The  agent 
must  execute  a  bond  to  the  state  of  California,  to  be  approved  by  the  court,  or 
a  judge  thereof,  conditioned  that  he  shall  faithfully  manage  and  account  for  the 
estate.  The  court  appointing  such  agent  may  allow  a  reasonable  sum  out  of  the 
profits  of  the  estate  for  his  services  and  expenses. 

History:  Enacted  Marcli  11,  1872,  substantial  re-enaetment  of  §276  Probate 
Act;   amended  April  16,  1880,  Code  Amdts.  1880  (0.  G.  P.  pt.),  p.  104. 

As  to  bond  of  any  one  required  to  vtve  bond.  Am  to  allowaaeo  of  9«rt  of  ooot  of  boad,  soe 

with  corporation  as  sole  surety,  see  Stats.  1886      Stats.  1908  p.- 476,  and  HBNVUfO^  QBNBBAI^ 
p.    114,    HENNING»$    GBNERAIi    UkWS    pp.    80,       liA^ITS  p.  80. 

212;    also    ante    881056,    1067    and    notes;    and 
KERR'S   CYC.  POL.  CODB  8  965  subd.   4. 

§  169S.  UNCLAIMED  ESTATE,  HOW  DISPOSED  OF.  When  personal  property 
remains  in  the  hands  of  the  agent  unclaimed  for  a  year,  and  it  appears  to  the 
court  that  it  is  for  the  benefit  of  those  interested,  it  shall  be  sold  under  the  order 
of  the  court,  and  the  proceeds,  after  deducting  the  expenses  of  the  sale  allowed  by 
the  court,  must  be  paid  into  the  state  treasury.  When  the  payment  is  made,  the 
agent  must  take  from  the  treasury  duplicate  receipts,  one  of  which  he  must  file  in 
the  ofiKce  of  the  controller  and  the  other  in  the  court. 

History:  Enacted  March  11,  1878,  founded  on  §  276  Probate  Act;  amended 
April  16,  1880,  Code  Amdts.  1880  (0.  G.  P.  pt.),  p.  104;  by  Code  Commission,  Act 
March  8,  1901,  Btats.  and  Amdts.  1900-1,  p.  2S2,  act  held  unconstitutional,  see 
history,  S  ^  ante. 

1 1694.  WHEN  REAL  AMD  PERSONAL  PROPERTY  OF  ABSENTEE  TO  BE 
SOLD.  The  agent  must  render  the  court  appointing  him,  annually,  an  account, 
showing: 

1.  The  value  and  character  of  the  property  received  by  him,  what  portion  thereof 
is  still  on  hand,  what  sold,  and  for  what. 

2.  The  income  derived  therefrom. 

3.  The  taxes  and  assessments  imposed  thereon,  for  what,  and  whether  paid 
or  unpaid. 

4.  Expenses  incurred  in  the*  care,  protection,  and  management  thereof,  and 
whether  paid  gr  unpaid.  When  filed,  the  court  may  examine  witnesses  and  take 
proofs  in  regard  to  the  account;  and  if  satisfied  from  such  accounts  and  proofs 
that  it  will  be  for  the  benefit  and  advantage  of  the  persons  interested  therein,  the 
court  may,  by  order,  direct  a  sale  to  be  made  of  the  whole  or  such  parts  of  the 
real  or  personal  property  as  shall  appear  to  be  proper,  and  the  purchase  money 
to  be  deposited  in  the  state  treasury. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),  p.  105. 

§  1695.  LIABILITY  OF  AGENT  ON  HIS  BOND.  The  agent  is  liable  on  hia 
bond  for  the  care  and  preservation  of  the  estate  while  in  his  hands,  and  for  the 
pa3nnent  of  the  proceeds  of  the  sale  as  required  by  the  preceding  sections,  and 
may  be  sued  thereon  by  any  person  interested. 

History:     Enacted  March  11,  1872,  re-enactment  of  §  277  Probate  Act. 

§1696.  CERTIFICATE  TO  CLAIMANT.  When  any  person  appears  and  claims 
the  money  paid  into  the  treasury,  the  court  making  the  distribution  must  inquire 
into  such  claim,  and  being  first  satisfied  of  his  right  thereto,  must  grant  him 
a  certificate  to  that  effect,  under  its  seal;    and  upon  the  presentation  of  the 
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eertificate  to  him,  the  eontroUer  moat  draw  his  warrant  on  the  treasurer  for  the 
amount. 

History:  Eoaeted  March  11,  1872,  re-enaetment  of  S  278  Probate  Act; 
amended  April  16,  1880,  Code  Amdte.  1880  (C.  C.  P.  pt.}}  p*  105;  by  Code 
Commiseion,  Aet  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  232,  aet  held  uncon- 
stitutional, see  history,  §  5  ante. 

§1697.  FINAL  SETTLEMENT,  DECBEE,  AND  DISOHABOE.  When  the 
estate  has  been  fully  administered,  and  it  is  shown  by  the  executor  or  administrator, 
by  the  production  of  satisfactory  vouchers,  that  he  has  paid  all  sums  of  money  due 
from  him,  and  delivered  up,  under  the  order  of  the  court,  all  the  property  of  the 
estate  to  the  parties  entitled,  and  performed  all  the  acts  lawfully  required  of  him, 
the  court  must  make  a  judgment  or  decree  discharging  him  from  all  liability  to  be 
incurred  thereafter. 

History:     Enacted  March   11,  1872,  re-enactment  of  §279  Probate  Aet  as 
amended  May  20,  1861,  Stats.  1861,  p.  651,  S  98. 


1 


Applied,  cited,  construed,  referred  to. 
Accounting  —  Compelled   after   distribution 

and  before  discharge. 
Same — ^Petition  for,  entitled  in  estate,  re- 
garded bill  in  equity. 
Decree   discharging — ^AUowanee  of  account 

not  equivalent. 
Same— Error  committed,  writ  of  prohibition 

not  remedy. 
Same— Same — Inadvertently  made  set  aside 

— In  equity. 
Same — Same — ^In  probate  eonrt. 
Same — Subsequent  to,  former  administrator 

cannot  bind  estate. 
Same — Void,  non-compliance  appearing  on 

face. 

Same — Same — ^Not  otherwise. 

Decrees  of  distribution  and  diseharge— Take 
effect  contemporaneously. 

Discharge — Full  accounting  and  delivery. 

Same — ^Not  until  property  delivered  accord- 
ing to  decree. 

Same— Payment  and  delivery  prerequisite. 

Same — Same — Payment  to  attorn^  of  dis- 
tributee wrongf  uUy. 

Same — ^Until  executor  clothed  with  duty. 

Same  —  Same  —  Probate  court  has  jurisdic- 
tion. 

Showing  of  payment  and  delivery — ^Notioe 
discretionary. 

Trust  continues  until  decree  of  discharge. 

Trust  estate— Party  entitled  to  determined 
prior  to  discharge. 


1,2. 
3. 

4. 

5. 

6. 

7. 

8. 
9. 

10. 

11. 
12. 

13. 
14. 

15. 

16. 

17. 
18. 

19. 

20. 
21. 


1.     APPLIBD,     CITBD,     CON9TBUBD, 
FBRRBD    TO,    etc — 1.    CoAe    scetlOB^— McCrea 

VB.  Haraszthy,  61  CaL  146»  161  (construed); 
Wheeler  vs.  Bolton,  64  Cal.  802,  806  (con- 
strued); Dohs  vs.  Dohs,  60  Cal.  266,  269  (con- 
strued); Dean  vs.  Superior  Court,  68  CaL  478, 
476,  476  (construed);  Estate  of  Burton,  98 
Cal.  469,  468,  29  Pac.  Rep.  86  (cited);  Estate 
of  Clary,  112  Cal.  292,  294,  44  Pac.  Rep.  669 
(construed);  Haiir  St.  A  A.  P.  R.  Co.  vs.  Los 
Anseles  T.  Co.,  129  Cal.  801,  806,  61  Pac.  Rep. 
987  (cited);  Cook  vs.  Ceas,  148  Cal.  221,  228, 
284,  77  Pac  Rep.  66  (construed);  McAdoo  vs. 
Sayre.  146  Cal.  844,  849.  78  Pac.  tlep.  874 
(construed);  Bryant  vs.  Mcintosh  (Cal.  App. 
Feb.  14,  1906),  84  Pac  Rep.  440. 
a  C  p.— 186 


X  Same  — 9L  Probate  Aet  §  S7t.  ^  Racouillat 
vs.  Requena,  86  CaL  661,  664,  66S  (construed 
with  8  287  Probate  Act). 

As  to  dlaehavse  wob  scttleaieBt  of  aceovat, 
see  ante  8  1647. 

As  to  ordor  for  iMiTmoBt  of  debts  and  dla« 
ttkmrm^f  see  ante  8  1647. 

Si  ACCOITNTINO— ComveUed  after  dlatrlbn- 
tlOB  aad  before  dlscbarse. — On  an  application 
by  an  heir,  after  attaining  majority,  that  an 
administrator,  not  discharged,  pay  her  dis- 
tributive share  of  an  estate  withheld  many 
years  and  used  in  his  own  business,  power  of 
court  is  not  limited  to  specific  property,  or 
amount  awarded  by  decree  of  distribution,  but 
it  has  jurisdiction  to  take  an  accounting,  and 
award  interest,  according  to  equitable  prin- 
ciples. The  awarding  of  Interest  Is  an 
incident  to  right  to  award  principal;  and  pro- 
ceeding as  It  does  in  accordance  with  principles 
of  equity,  probate  court  must  be  held  to  have 
jurisdiction  to  afford  complete  and  adequate 
relief  in  premises,  since  equity  does  nothing 
by  piecemeaL^Bstate  of  Clary.  118  Cal.  292, 
294,  44  Pac.  Rep.  669. 

4.  Potitioa  for,  entitled  In  estate,  regarded 
bill  im  equity.— Where  petition  in  probate 
stated  all  elements  of  bill  in  equity  for  an 
accounting,  and  was  answered  on  merits,  and 
without  objection  to  form  of  proceeding,  fact 
that  it  was  entitled  in  estate.  Instead  of  being, 
in  form,  an  independent  action,  can  make  no 
difference,  and  petition  under  these  circum- 
stances may  be  regarded  as  petition  in  equity, 
addressed  to  equitable  powers  of  superior 
court,  and  form  of  its  title  is  immaterial. — 
Estate  of  Clary,  112  Cal.  292,  294,  44  Pac  Rep. 
669;  Bstate  of  Wells.  140  Cal.  849,  862,  78  Pac 
Rep.   1065. 

6.  DBCREB  DISCHARGING— AUowaace  of 
account  not  equivalent. — Mere  allowance  of  final 
account  appearing  to  have  been  made,  ob- 
viously is  not  legal  equivalent  of  decree 
discharging  administrator  from  all  liability  to 
be  Incurred  thereafter,  and  such  an  account 
does  not  even  import  all  conditions  prescribed 
by  statute  as  prerequisites  of  decree  discharg- 
ing executor  and  terminating  his  trust.  But, 
if   It   did,   decree   duly   entered  would   still  be 


8  twi      (ai«j) 


DECRCB  OF  discharge:— ERRORS  IN— EFFBCT. 
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necessary  for  that  purpose. — McCrea  vs. 
Haraszthy,  SI  Cal.  146,  1^1;  Estate  of  Rose,  80 
Cal.  166,  170,  22  Pac.  Rep.  86. 

•.  Srror  committed,  'vrrit  of  prohibition  not 
remedy. — Superior  court  in  probate  has  power 
to  set  aside  decree  of  discharge  inadvertently 
made  and  entered.  If  error  was  committed,  it 
cannot  be  corrected  by  means  of  writ  of  pro- 
hibition, which  issues  only  to  arrest  "the  pro- 
ceedings of  any  tribunal,  corporation,  board, 
or  person,  when  such  proceedlngrs  are  without 
or  in  excess  of  jurisdiction." — ^Wiggin  vs.  Su- 
perior Court,  68  Cal.  398,  402. 

7.  Same — ^Inadvertently  made,  set  aside — ^In 
eanlty. — A  decree  or  discharge  of  an  executor 
or  administrator,  after  statutory  period  for 
obtainingr  relief  against  it  as  prescribed  in 
8  478  ante,  can  be  attacked  and  set  aside  on 
ground  that  it  had  been  Inadvertently  and 
prematurely  entered  before  any  order  for  dis- 
tribution of  estate  had  been  made  by  proceed- 
ing in  equity. — Estate  of  Hudson,  68  Cal.  454, 
455;  Dean  vs.  Superior  Court,  68  Cal.  478,  478; 
Estate  of  Cahalan,  70  Cal.  604,  607,  12  Pac. 
Rep.  427;  De  Pedrorena  vs.  Superior  Court,  80 
Cal.  144,  145,  sub  nom.  In  re  Pedrorena,  22  Pac. 
Rep.  71;  Lataillade  vs.  Orena,  91  Cal.  565,  577, 
25  Am.  St.  Rep.  223,  27  Pac.  Rep.  924;  Curtis 
vs.  Schell,  129  Cal.  208,  216,  79  Am.  St.  Rep. 
112,  61  Pac.  Rep.  951;  Levy  vs.  Superior  Court, 
189  Cal.   590,   591,   73   Pac.  Rep.   417. 

8.  Sanie  —  In  probate  eonrt. — Probate  court 
has  Jurisdiction  to  set  aside  its  order  or  de- 
cree discharging  petitioner  from  his  office  of 
administrator  upon  ground  that  said  decree 
had  been  inadvertently  made  and  entered. — 
Wlggln  vs.  Superior  Court,  68  Cal.  898,  402,  9 
Pac.  Rep.  646;  Mace  vs.  O'Reilley,  70  Cal.  231, 
285,  11  Pac.  Rep.  721;  Baker  vs.  Fireman's 
Ins.  Co.,  73  Cal.  182.  185,  14  Pac.  Rep.  686; 
Raine  vs.  Lawler,  1  Cal.  App.  488,  486,  82  Pac 
Rep.   688. 

0.  Snbscanent  to,  former  administrator  can- 
not bind  estate* — J.  M.  Shirley  was  sued  as 
administrator,  and  through  him,  in  his  sup- 
posed representative  capacity,  it  was  sought 
to  obtain  foreclosure  that  would  bind  not  only 
estate,  but  all  those  that  might  be  interested 
in  property  mortgaged.  When  that  action  was 
commenced,  and  decree  was  entered,  there  was 
no  such  administrator,  *«and  hence,  whole  pro- 
ceedings were  of  no  binding  validity;  they  were 
to  all  intents  and  purposes  nullity;  for,  by 
discharge  of  administrators,  they  were  as 
completely  separated  from  business  of  estate 
as  if  they  were  dead;  and  J.  M.  Shirley  had 
no  right  to  appear  in  or  be  party  to  any  suit, 
as  representative  of  estate  which  had  passed 
from  his  hands,  and  respecting  which  his  au- 
thol'ity  had  long  before  then  wholly  ceased. — 
Willis  vs.  Farley,  24  Cal.  491,  502;  Estate  of 
Noah,  88  Cal.  468,  471,  26  Pac.  Rep.  361;  Mac- 
kay  vs.  San  Francisco,  128  Cal.  678,  685,  61 
Pac.  Rep.  382. 

10*  Voldy  non-contpUance  appearlnir  on  face. 
—If  it  appears  from  decree  discharging  execu- 
tor from  all  liability  to  be  Incurred  thereunder, 
that  it  lias  not  been  shown  to  probate  court 
"by  MitUiftbOtory  vouchers"  that  executor  "has 
paid  all  aunui  due  from  him,"  or  has  not  been 
shown,   to   satisfaction    of   court,    that   he   has 


delivered  all  property  of  estate  to  person  en- 
titled, etc.,  decree,  in  so  far  as  it  attempts  to 
•"discharge"  executors  would  be  void,  because 
in  excess  of  ju:lsdiction.  and,  .being  void,  court 
of  its  own  ziiotion,  or  on  motion  of  any  party 
in  interest,  would  be  authorized  to  set  aside, 
or  strike  from  its  records,  such  invalid  portion 
of  decree.— Dean  vs.  Superior  Court,  68  Cal. 
478,    476. 

11.  Same — Not  otherwise* — Inasmuch  as  the 
statute  does  not  require  that  judgment  or  de- 
cree shall  contain  copies  of  vouchers  men- 
tioned in  this  section,  or  recite  evidence  which 
shall  satisfy  court  that  executor  has  delivered 
all  property  of  estate.  Judgment  discharging 
executor,  upon  any  construction  of  this  section 
of  code,  is  not  void  on  its  face,  unless  it 
affirmatively  appears  therefrom  that  it  waa 
shown  to  court  that  executor  had  not  com- 
piled with  prerequisites  of  judgment.— Dean  vs. 
Superior  Court,  63  Cal.  473,  476. 

12.  DEGREES  OF  DISTRIBUTION  AND 
discharge: — Take    effect    contemporaneonsly. 

This  section  of  code  does  not  provide  that 
discharge  of  executor  can  be  made  only  after 
decree  of  distribution,  but  after  estate  has  been 
fully  administered.  Estate  would  be  equally 
ready  for  decree  of  distribution — ^after  action  of 
court,  which  would  give  legal  effect  to  dis- 
tribution— whether  property  had  or  had  not 
previously  been  actually  delivered  by  executor 
to  parties  who  should  be  determined  by  such 
decree  to  be  entitled  to  It.  If  It  Is  made  to 
appear  to  court  that  property  has,  in  fact, 
been  distributed  in  manner  in  which  decree 
provides  that  it  shall  be  distributed,  there  is 
no  reason  why  decrees  of  distribution  and 
discharge  should  not  take  effect  contemporane-  ' 
ously.— Dean  vs.  Superior  Court,  68  Cal.  473, 
476. 

18.  discharge: — ^Fnll  aoeonntInK  and  de- 
livery.— The  word  "discharge"  is  used  some- 
times in  sense  peculiar  to  itself,  and  sometimes 
in  sense  equivalent  to  that  of  word  "removal.'* 
An  executor  or  administrator  may  obtain  at. 
order,  or  decree,  that  he  has  fully  accounted 
and  paid  over  to  proper  parties  entire  residue 
of  estate,  after  payment  of  debts  and  expenses. 
Such  decree  is  called  a  "discharge,"  and  its 
effect  is  to  exonerate  him  and  his  sureties  on 
his  bond. -—Cook  vs.  Ceas,  143  Cal.  221,  228,  77 
Pac.  Rep.  65. 

14.  Not  until  property  deUvered  according 
to  decree. — If  executor  has  possession  of  prop- 
erty, his  duty  is  not  ended  until  he  has  deliv- 
ered property  In  accordance  with  decree,  and 
not  until  then  can  he  have  his  discharge.  If 
property  was  In  his  possession,  and  has  been 
distributed  by  decree,  he  cannot  shield  him- 
self from  obeying  decree  by  saying  that 
probate  court  alone  had  jurisdiction. — Wheeler 
vs.  Bolton,  64  Cal.  802,  805. 

15.  Payment    and     deliverxy     prercanlslte. — 

Jurisdiction  by  probate  court  over  an  admin- 
istrator or  executor  does  not  cease  until  his 
final  discharge;  and  it  is  only  after  pasrment 
and  delivery  of  all  property  of  estate  to  those 
entitled,  and  production  of  satisfactory  proof 
of  fact  that  he  Is  entitled  to  his  final  dis- 
charge.—Estate  of  Clary,   112  Cal.   292,   294,   44 
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Pac.  Rep.  669;  McAdoo  vs.  Sayre,  145  Cal.  844, 
S49.  78  Pac.  Rep.  874. 

18.  Same — Paymeat  to  attorney  of  diatrlbntee 
wroBstnlly,  liability  therefor  not  affected  by 
the  Judgment  or  order  discharging  executor 
from  liability.— Bryant  vs.  Mcintosh  (Cal.  App. 
Feb.  14,  1906),  84  Pac.  Rep.  440. 

17.  UntU  ezeeutor  dothed  with  duty^—Until 
entry  of  decree  of  discharge,  trust  still  con- 
tinues in  contemplation  of  law  and  executor 
remains  clothed  with  duty  and  authority  of 
his  olBce.— McCrea  vs.  Haraszthy,  51  Cal.  146, 
151;  Dohs  vs.  Dohs,  60  Cal.  265,  260;  Dean  vs. 
Superior  Court,  68  Cal.  478,  475;  Estate  of 
Rose,  80  Cal.  166.  170,  22  Pac  Rep.  86;  Estate 
of  Clary,  112  Cal.  292,  294,  44  Pac.  Rep.  569. 

18.  Saatc — ^Probate  eomrt   bi^  JorisdlctloB* — 

Until  final  discharge  of  executor  or  adminis- 
tx*ator  probate  court  will  retain  Jurisdiction, 
not  alone  of  administrator,  but  of  property  of 
estate  in  his  hands,  and  may  compel  proper 
distribution  of  latter  in  accordance  with  its 
decree  by  furnishing  delinquent  trustee  if  nec- 
essary as  for  contempt. — McCrea  vs.  Haraszthy, 
61  Cal.  146,  150;  Dohs  vs.  Dohs,  60  Cal.  255,  260; 
Sstate  of  Clary,  112  Cal.  292,  294,  44  Pac.  Rep. 
669. 

19.  SHOWING  OF  PAYMENT  AND  DELIV- 
ESRY — ^Notice  dlscretloaary. — ^Although  showing 
that  executor  or  administrator  has  paid  bal- 
ance or  delivered  property  to  parties  entitled. 
In  not  usually  styled  account,  it  has  all  essen- 
tial attributes  thereof,  and,  although  code  does 
not  require  notice  to  be  given  thereof,   there 


can  be  no  doubt  that  court  would  have  power, 
if  occasion  arose,  to  require  notice  to  be  given 
to  distributees  in  order  to  facilitate  deter- 
mination of  question  whether  or  not  delivery 
had  been  made  at  all,  and  if  made,  whether  it 
was  to  proper  parties. — ^McAdoo  vs  Say  re,  145 
Cal.  844,  849j  78  Pac.  Rep.  874.  f 

20.  TRUST  CONTINUES  UIV^TIL  DECREE 
OF  DISCHARGE.— Until  entry  of  decree  pro-  i 
vided  for  in  this  section  'the  trust  still  con-  ' 
tinues  in  contemplation  of  law,  and  executor 
remains  clothed  with  duty  and  authority  of 
his  office."  Until  entry  of  such  decree  estate 
is  not  settled.--Dohs  vs.  Dohs,  60  Cal.  255, 
260;  Dean  vs.  Superior  Court.  63  Cal.  473,  475; 
Estate  of  Clary.  112  Cal.  292,  294,  44  Pac.  Rep. 
669. 

21.  TRUST  ESTATE— Party  entitled  to  de- 
tenataed  prior  to  dlsdiarge. — ^In  an  application 
for  writ  of  prohibition  to  prevent  Judge  from 
making  an  order  declaring  trust  terminated, 
and  directing  certain  testamentary  trustees  to 
pay  over,  convey,  and  deliver  trust  property 
to  beneficiaries,  court  has  power,  under  this 
section,  and  it  is  its  duty  whenever  power  is 
invoked,  to  ascertain  who  is  entitled  to  trust 
estate  already  delivered  by  trustee,  and  that 
which  yet  remains  to  be  delivered,  and  make 
such  «orders  as  may  be  necessary  to  enable 
trustee  to  make  final  settlement  with  bene- 
ficiary in  safety,  and  secure  final  settlement 
of  his  account,  which  will  entitle  him  to  dis- 
charge.—McAdoo  vs.  Sayre,  145  Cal.  344,  849. 
78  Pac.  Rep.  874. 


§  1098.  DISCOVERY  OF  PBOPERTT.  The  final  settlement  of  an  estate,  as 
in  this  chapter  provided,  shall  not  prevent  a  subsequent  issue  of  letters  testamentary 
or  of  administration  or  of  administration  with  the  will  annexed,  if  other  property 
of  the  estate  be  discovered,  or  if  it  become  necessary  or  proper  for  any  cause  that 
letters  should  be  again  issued. 

History:  Enacted  March  11,  1872,  re-enactment  of  $280  Probate  Act  as 
amended  May  20,  1861,  Stats.  1861,  p.  651,  §99;  February  13,  1872,  Stats. 
1871-2,  p.  85,  §  1;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  373. 

Applied,  dted,  conatmed,  referred  to,  etc.,  (applied);  Casey  vs.  Gibbons,  186  Cal.  868,  870. 
In:  Janes  vs.   Throckmorton,   67   Cal.   868,   888      68  Pac.  Bep.  1082  (applied). 


AETICLE   V. 

[New  article  added  by  Aet  Mareh  19,  1889,  Stats,  and  Amdts.  1889,  pp.  337,  338,  and  made 
to  "apply  to  all  estates  of  decedents,  where  a  final  decree  of  distribution  has  not  been  made.'' 
In  effect  Immediately. 

ACcbuNTS   OP    TRUSTEES— DISTRIBUTION. 


§  1699.     Superior  court  not  to  lose  jurisdiction  by 

final  distribution. 
§  1700.     Compensation  of  trusteea 
§  1701.    Appeal  from  decree  settling  account  of 

trustee. 


§  1702.      Trustee  may  decline.     Resignation  of 

executor.     Appointment  by  court. 
§  1703.      Jurisdiction. 

§  1703Mt*  Bistribution    of   estate;     deposit    with 
county  treasurer,  when. 


§1699.  SUPERIOR  COURT  NOT  TO  LOSE  JURISDICTION  BT  FINAL 
DISTRIBUTION.  Where  any  trust  has  been  created  by  or  under  any  will  to  continue 
after  distribution,  the  superior  court  shall  not  lose  jurisdiction  of  the  estate  by  final 
distribution,  but  shall  retain  jurisdiction  thereof  for  the  purpose  of  the  settlement 
of  accounts  under  the  trusts.    And  any  trustee  created  by  any  will,  or  appointcil 
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to  execute  any  trust  created  by  any  will,  may,  from  time  to  time,  pending  the 
execution  of  his  trust,  or  may,  at  the  termination  thereof,  render  and  pray  for 
the  settlement  of  his  accounts  as  such  trustee,  before  the  superior  court  in  which 
the  will  was  probated,  and  in  the  manner  provided  for  the  settlement  of  the 
accounts  of  executors  and  administrators. 

[Settlement  of  account  of  trustee — How  madej  The  trustee,  or,  in  the  case  ot 
his  death,  his  legal  representatives,  shaU,  for  that  purpose,  present  to  the  court 
his  verified  petition,  setting  forth  his  accounts  in  detail,  with  a  report  showini^ 
condition  of  trust  estate,  together  with  a  verified  statement  of  said  trustee,  giving' 
the  names  and  post-office  addresses,  if  known,  of  the  cestuis  que  trust,  and,  upon 
the  filitag  thereof,  the  court,  or  judge,  shall  fix  a  day  for  the  hearing.  The  clerk 
must  thereupon  give  notice  thereof  of  not  less  than  ten  days,  by  causing  notices 
to  be  posted  in  at  least  three  public  places  in  the  county,  setting  forth  the  name 
of  the  trust  estate,  the  trustee,  and  the  day  appointed  for  the  settlement  of  the 
account.  The  court,  or  a  judge  thereof,  may  order  such  further  notice  to  be  given 
as  may  be  proper.  Such  trustee  may,  in  the  discretion  of  the  court,  upon  applica- 
tion of  any  beneficiary  of  the  trust,  or  the  guardian  of  such  beneficiary,  be  ordered 
to  appear  and  render  his  account,  after  being  cited  by  service  of  citation,  as  pro- 
vided for  the  service  of  summons  in  civil  cases,  and  such  application  shall  not  be 
denied  where  no  account  has  been  rendered  to  the  court  within  six  months  prior 
to  such  application.  Upon  the  filing  of  the  account  so  ordered,  the  same  proceed- 
ings for  the  hearing  and  settlement  thereof  shall  be  had  as  hereinabove  provided. 

History:  Enacted  Mareh  19,  1889,  Stats,  and  Amdts.  1889,  p.  337;  amended 
March  IS,  1895,  Stats,  and  Amdts.  1895,  p.  64;  Mareh  26,  1901,  Stats,  and 
Amdts.  1900-1,  p.  47;  by  Code  Commission,  Act  Mareh  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  232,  act  held  unconstitutional,  see  history^  §5  ante. 

1.  Applied,  cited,  construed,  referred  to.  23.  Same — ^Distinct  from  accounts  of  exeeu- 

2.  Beneficiary  alone  compels  trustee  to  ae-  tors, 
count.  24.  Same  —  Not  settled  without  determining 

3.  Continuance  of  administration  intended-^  beneficiary. 
Appointing  trustees.  25.  Same  ^  Same — ^Until  account  declared  cor- 

4.  Desires  of  testator-^ Fully  carried  out  only  rect. 

<•    ,:,2^'"^"^^  *r^*'^?®*V  -X  ^    .        "I     J  *•     APPLIED,     CITBD,     OONSTaVSD,     RB- 

5.  Effect  of  trust-Instrument  involved  on      pbsrrbd  to,  etc.  in:  Mackay  vs.  San  Pran- 

^    ^??*\.**'^^      L..         in,  i     i.         ;i        *       Cisco.  128  Cal.  678.  684.  61  Pac.  Rep.  882  (con- 

6.  Object    of   section-Convenient   mode   of      ,^^^^^j.  ^^^^  ^^  ^^^^^  i„  ^aL  489.   4W.  66 

detemuning  trust  executed.  p^^   ^^^    ^^^^  (referred  to);  BJstate  of  O'Con- 

7   Same-Judicial  determinatioxL  ^^,    (^al.    App.    Dec.    14.    1906).    84    Pac.    Rep. 

8.  On   objections  to  account  -  Court  deter-      j^^  (construed  as  to  eflfect  of  allowing  counsel 

mines  If  party  mterwrted.^  ^    ^^^ ^      ^^^^    ^j^^,^    testamentary    trust    Involved). 

Aa  to  devliie«s  la  trumt  to  be  exempt  ttwm 
paTment  of  debt«»  see  monographic  note  29 
Am.  St.  Rep.  896,  808. 


9.  Person  entitled — ^Determined  in  settlement 
of  accounts. 

10.  Same— Same — ^And  estate  deliverable. 

11.  Same — On  settlement  of  trust,  

12.  Testamentary  trustee— Created  not  by  de-  «•   BBNDFICIARY  ALOIOD  COBIPBLS  TRtrs- 

cree   but  by  wilL  TBM  TO  ACCOUNT^— This  section  drives  rlfpht 

13.  Same-^Devisee  under  will.  *<>  ^PPly  for  an  otder  on  trustees  for  an  ac- 

14.  Trust  accepted— Devolves  upon  representa-  ««"»*•     exclusively     to     beneficiary,     or     his 

Ij'^g  eruardlan.    Even  If  this  provision  were  omitted 

15-17.  Trustee  —  Allowance  —  Delay  to  act  ren-  ^^^^    ^^^^   "^^uld   still    be   limited    to    those 

ders  liable  to  beneficiaries.  ^v*"'    some    Interest    In    trusty    or    in    trust 

i        18.  Same— Discharged,    completely    separated  property.-McAdoo  vs.  Sayre.  146  Cal.  844.  846. 

<                  from  business  of  estate.  ^^  P*®-  ^«P-  ^'^^' 

19.  Same  —  Should   settle  and   distribute  as  a.    CONTiBruANCB    OF    ADuniflSTRATlON 


soon  as  may  be.  INTENDED  —  Appolntliic     tmoteeo^— Whatever 

20.  Same — Subject  to  account — ^TJntil  delivery  may  have  been  object  of  testator  In  creating 

to  beneficiary.  testamentary    trust,    and    appolntlns    one    of 

21.  Same — ^Unincorporated  society  as  trustee  trustees    as    executrix,   certain    It   Is   that   he 

Controlled  by  court.  would   not   have   appointed   trustees   at   all    if 

22.  Trustee's  account — Balanced  only  by  dis-  he    had    Intended    to    commit   managrement    of 

posing  of  estate.  estate    exclusively    to    executrix,    and   that    It 


Tit.  XI,  cb.  Xly  art.  T.] 


TRUSTBUD— ACCOUNTING— WHO   BNTITIiBD. 


(ai«B)     I  letQ 


should  reach  hia  heln  at  law,  or  beneficiaries 
of  trust,  directly  throu^rh  distribution  by  the 
executrix,  and  administration  then  to  cease.— 
Estate  of  O'Connor  (CaL  App.  Dec  14»  1906), 
84  Pac.  Rep.  S17. 

4L  DB9IRSS  OF  TBSTATOB^-FnUy  eanl«d 
ont  oBly  throuirh  tntmteem, — ^Relation  of  testa- 
mentary trustee  to  trust  property  is  different 
from  that  of  executor;  and  desires  of  testator 
can  be  fully  carried  out  only  through  trustees, 
and  their  appointment  as  such  implies  wish 
on  part  of  testator  that  it  should  be  done. — 
Estate  of  O'Connor  (Cal.  App.  Dec.  14,  1906), 
84  Pac  Rep.  817. 

S.  BFFBCT  OF  TRUST  INSTRUMESNT  IN* 
VOIiVBD  ON  FINAI«  ACCOUNT*— The  settle- 
ment of  final  account  of  testamentary  trustee^ 
in  accordance  with  provisions  of  this  section, 
w^ill  necessarily  involve  decision  as  to  effect 
of  instrument  by  which  trust  was  created  in 
order  to  Sfscertain  who  Is  entitled  to  trust 
estate,  and  determine  whether  or  not  trustee 
has  properly  disposed  of  It  in  execution  of 
trust.  In  many  cases,  determination  of  this 
question  will  be  necessary  upon  settlement  of 
current  accounts,  but  in  case  of  final  account, 
showing  complete  execution  of  trust,  it  will 
always  be  necessary.— McAdoo  vs.  Sayre^  146 
Cal.  844,   848,  78  Pac  Rep.  874. 

8.  OBJnCT  OF  SBCTION — Coavealeat  mode 
of  detersUatnir  tx^iMt  ezecated.- The  object  of 
this  section  was  to  provide  convenient  and 
effectual  mode  of  procedure  by  which  to  se- 
cure judicial  determination,  binding  on  all 
persons  interested,  that  estate  is  all  accounted 
for,  accounts  fully  settled,  and  trust  executed. 
McAdoo  vs.  Sayre,  146  Cal.  844,  848,  78  Pac. 
Rep.    874. 

7.  Jadtdal  detenalaatlon«~^bject  of  this 
section  was  to  provide  cooTenient  and  effectual 
method  of  procedure  by  which  to  secure  judi- 
cial determination,  biiidlnfir  on  all  persons  In- 
terested, that  estate  is  all  accounted  for,  ac- 
counts fully  settled,  and  trust  executed.— 
McAdoo  vs.  Sayre,  Jl46  Cal.  844,  849,  78  Pac 
Rep.    874. 

8.  ON  OBJECTIONS  TO  ACCOUNT— Coart 
determines  If  party  laterested*— The  trustee 
has  right,  when  an  account  presented  by  him 
is  attacked  by  objections  at  hearing,  or  when 
he  is  cited  to  appear  and  render  an  account, 
to  make  preliminary  objection  that  person  who 
thus  invokes  action  of  court  with  regard  to 
trust  has  himself  no  Interest  in  property,  and 
hence  cannot  be  heard  to  make  his  objection 
or  demand  an  accounting.  This  objection  of 
trustee  may  be  disputed,  and  thereupon  court 
must  determine  whether  or  not  such  party 
Is  beneficiary,  or  is  interested  In  trust— Mc- 
Adoo vs.  Sayre,  146  Cal.  844,  847,  78  Pac  Rep. 
874. 

9.  PBRSON  BNTinniBI>— Determtned  la  set- 
tlcmeat  of*  acconats.- Upon  consideration  of 
questions  usually  involved  in  settlement  of 
accounts  of  trustees  of  an  class  of  trusts,  It 
is  apparent  that  court  having  jurisdiction  of 
matter  of  such  settlement,  even  If  its  functions 
be  limited  to  mere  ascertainment  of  balance, 
must  frequently  be  called  upon  to  determine 
who  is  entitled  to  property.- McAdoo  vs.  Sayre, 
146  Cal.  844.  846,  78  Pac.  Rep.  874. 


10.  Same— Aad  estate  deliverable*— In  pro- 
ceeding for  settlement  of  final  account  of 
the  trustees,  court  has  power,  and  it  is  Its 
duty,  whenever  power  is  invoked,  to  ascertain 
who  is  entitled  to  trust  estate  already  deliv- 
ered by  trustee,  and  also  that  which  yet  re- 
mains to  be  delivered,  and  make  such  orders 
as  may  be  necessary  to  enable  trustee  to 
make  final  settlement  with  beneficiary  in 
safety,  and  secure  final  settlement  of  his  ac- 
count which  will  entitle  him  to  discharge. — 
McAdoo  vs.  Sayre,  146  Cal.  844,  860,  78  Pac 
Rep.   874. 


11.  Oa  settlemeat  ef  trmmt^ — ^Independent  of 
any  necessity  arising  from  dispute  over  spe- 
cific items  of  account  of  trustee,  or  over 
right  to  contest  same,  court  has  general  power, 
upon  final  settlement  at  termination  of  trust, 
to  dispose  of  entire  matter  of  trust  by  deter- 
mining who,  by  terms  of  trust.  Is  entitled  to 
property,  and  directing  trustees  to  turn  over 
same  to  such  person. — ^McAdoo  vs.  Sayre,  146 
Cal.  844,  848,  78  Pac  Rep.  874. 

12.  TBSTAIIBNTARY  TRUSTBB  —  Created, 
aot  by  decree,  bat  by  will. — ^A  testamentary 
trustee  does  not  become  such  by  virtue  alone 
of  decree  of  distribution,  although  his  fuller 
aad  more  complete  i>owers  and  duties  are 
thus  devolved  upon  him;  but  he  takes  as 
trustee  under  will  at  death  of  testator. — Estate 
of  O'Connor  (Cal.  App.  Dec.  14,  1906),  84  Pac. 
Rep.  817. 

1&     Devisee  aader  wULp— Testamentary  trus- 
tee Is  devisee  under  will,  and  though  he  may 
not   deal   with   property   as   fully   as   he  may 
after  distribution.  It  Is  not  perceived* why  he  may    i 
not   exercise   rights  and  powers,   as   may  any 
other  devisee  In  proper  case  and  under  justl-    • 
fiable  circumstances. — Estate  of  O'Connor  (Cal.    . 
App.  Dec  14,  1905),  84  Pac  Rep.  817. 

14.  TRUST  ACCEFTBD — Devolves  npoa  rep- 
reseatatlve.- Where  a  trust  devolved  upon  a 
person  in  his  lifetime  by  a  decree  of  distribu- 
tion, and  his  acceptance  thereof  has  been  es- 
tablished by  acts  performed  by  him,  upon 
his  death  the  trust  devolves  upon  his  personal 
representatives.— Tyler  vs.  Mayre,  96  Cal.  160, 
168,  27  Pac  Rep.  160,  80  Id.  196;  Kauffman  vs. 
Foster,  2  CaL  App.  Dec  (Whiting)  778,  781. 
86   Pac.   Rep.   1108. 

15.  TRUSTEB  —  Allowed  expeases  ef  law- 
salt  aad  attoraey's  fees. — Where  It  was  neces- 
sary for  the  trustees  to  bring  an  action,  they 
are  entitled  under  the  code  and  the  general 
rule  to  the  expenses,  including  attorney's 
fees.  Incurred  In  discharging  their  duty  In 
that  regard  under  the  trust — Mltau  vs.  Rod- 
dan  (Cal.  March  16,  1906),  81  CaL  Dec  286, 
295,   84  Pac.  Rep.  146. 

16.  Thu4,  where  testamentary  trustee  was 
compelled  to  institute  suit  to  compel  distribu- 
tion to  him  of  the  portion  of  the  estate  of 
which  he  was  to  be  trustee,  he  Is  entitled  to 
an  allowance  for  counsel  fees  In  the  action. — 
Estate  of  O'Connor  (CaL  Dec  14.  1906),  84 
Pac  Rep.  817. 

17.  Delay  to  act  readers  liable  to  beaefl- 
islarlee« — ^When  trustees  should  take  the  step, 
where  will  names  one  of  them  as  executrix, 
or  under  what  circumstances,  it  is  not  neces- 
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•ary  to  speculate;  the  court  will  be  ultimate 
Judge  upon  case  presented.  But  clearly,  it  is 
duty  of  trustees  to  take  such  action  under  all 
proper  circumstances,  and  failure  to  do  so  ren- 
ders them  liable  to  beneficiaries,  if  loss  of 
estate  or  damage  thereto  ensue. — ^Estate  of 
O'Connor  (Cal.  App.  Dea  14,  1905),  84  Pac 
Rep.  317. 

18.  DIscluirKe^  completely  separated  from 
bnslaeM  of  estate. — ^It  was  no  doubt  intended 
by  lesrlslature  that  trustees,  without  any  in- 
dependent proceeding,  or  without  being  called 
upon  by  beneficiaries,  might  file  their  ac- 
counts in  court  in  which  estate  was  adminis- 
tered, and  have  it  settled  as  matter  of  con- 
venience. It  could  not  have  been  Intended 
that  court  could  retain  Jurisdiction  as  to  prop- 
erty of  trust,  or  that  its  Jurisdiction  could 
be  exclusive.  The  administration  was  closed, 
accounts  of  executors  allowed,  and  property 
distributed  to  them  in  different  capacity.  By 
their  discharge  as  executors,  they  were  as 
completely  separated  from  business  of  estate 
as  if  they  had  been  dead.~lCackay  vs.  San 
Francisco,  128  Cal.  678,  684,  61  Pac.  Rep.  382. 

10.     Shoald    settle    aad    dlstrlbate    as    sooa 

as  may  be. — Policy  of  probate  law  is  to  reach 
final  settlement  and  distribution  of  estate  as 
soon  as  may  be,  whether  deceased  dies  testate 
or  intestate,  and  this  should  be  no  less  policy 
where  trustees  are  by  will  ma4e  devisees  In 
trust.— Estate  of  O'Connor  (CaL  App.  Dec  14, 
1906),   84   Pac.  Rep.   817. 

20,  Subject  to  accouat  —  Until  ddlvery  to 
beacflclary. — ^The  trustee  may,  upon  termina- 
tion of  trust,  deliver  property  to  beneficiary 
before  presenting  his  accounts  for  settlement, 
or  he  may  present  his  account  for  compensa- 
tion and  expenses  and  obtain  settlement  to 
that  extent  before  proceeding  to  make  settle- 
ment with  beneficiary,  and  then  present  for 
settlement  supplementary  account  for  balance. 
But  in  either  case  he  has  not  fully  accounted 
until  he  has  thus  disposed  of  entire  estate,  and 
he  will  remain  subject  to  be  called  on  to 
account  until  this  is  done,  and  until  court, 
having  jurisdiction  of  account,  has,  upon  hear- 
ing, declared  account  correct,  and  trust  fully 
executed.— McAdoo  vs.  Sayre,  145  Cal.  344,  348, 
78   Pac.   Rep.    874. 

21.  Unincorporated  society  as  trustee  — 
Controlled  by  court. — An  unincorporated  so- 
ciety, such  as  a  lodge  of  Free  and  Accepted 
Masons,  to  whom  a  court  of  competent 
Jurisdiction  has  distributed  certain  personal 
property  upon  the  use  and  trust  in  such  decree 
of  distribution  specified  is  held  so  far  under 
the  control  of  a  court  of  equity  that  It  may 
be    compelled    to    execute    the    duties    of    the 


trust,  and  can  be  dealt  with  for  a  breach 
thereof— Estate  of  Winchester,  183  CaL  271, 
274,  65  Pac  Rep.  476;  Kauffman  vs.  Foster, 
2  CaL  App.  Dec  (Whiting)  778,  780,  86  Pac 
Rep.  1108. 

tSL  TRUSTBSS'S  ACCOUIfT  —  Balaaced  only 
by  disposing  of  estate. — ^Bvery  trustee  whq,  by 
terms  of  instrument  creating  trust,  has  pos- 
session or  control  of  trust  property,  is  charge- 
able in  his  account  with  whole  of  estate  thus 
committed  to  his  hands.  Aside  from  his  al- 
lowance for  compensation  and  expenses,  he 
cannot,  in  his  account,  obtain  credit  against 
this  charge,  except *as  he  may  dispose  of  trust 
property  to  beneficiary  in  lawful  execution 
of  trust,  in  which  case  he  Is  entitled  to  credit 
thereon  for  property  so  disposed  of,  and  when 
he  has  thus  disposed  of  it,  his  account  then 
stands  balanced,  and  then  only  has  he  fully 
accounted  and  become  entitled  to  his  dis- 
ehargc^McAdoo  vs.  Sayre,  145  CaL  844,  348, 
78  Pac  Rep.  874. 


88.     Distinct    front   acconnta   of   execntora. — 

By  this  section,  probate  court  retains  Jurisdic- 
tion for  purpose  of  settling  trustees'  accounts, 
and  it  was  held  In  McAdoo  vs.  Sayre,  146  CaL 
344,  78  Pac.  Rep.  874,  that  court,  upon  final 
accounting,  has  power  to  dispose  of  entire 
matter  of  trusts  by  determining  who  Is  en- 
titled to  property,  and  directing  trustees  to 
turn  It  over  to  persons  entitled  thereto.  But 
accounts  thus  settled  are  accounts  of  trustee 
acting  in  that  capacity,  and  are  separate  and 
distinct  from  accounts  of  executors,  which 
latter  are  settled  before  or  at  time  of  final 
^distribution.— Estate  of  O'Connor  (CaL  App. 
Dec  14,  1905),  84  Pac  Rep.  317. 

24.  Not  settled  wltbont  determining  bene- 
llelary.— Upon  an  account  by  trustee,  where 
there  are  two  or  more  parties  each  claiming 
to  be  beneficiaries,  trustee  may  be  Justly  en- 
titled to  credits,  if  one  of  these  parties  is 
real  beneficiary,  which  he  could  not  have,  if 
other  was  party  interested.  The  account  can- 
not be  settled  without  determination  of  ques- 
tion as  to  which  party  is  entitled.  Oonsldered 
as  mere  matter  of  power,  therfore,  court  must 
have  authority  in  such  proceeding  whenever 
necessity  properly  arises  to  determine  who  are 
persons  entitled  as  beneficiaries. — McAdoo  vs. 
Sayre,  145  CaL  344,  347.  78  Pac  Rep.  874. 

2B.  Same — ^Untll  account  declared  correct* — 
A  trustee  has  not  fully  accounted  until  he  has 
disposed  of  entire  estate,  and  he  will  remain 
subject  to  be  called  upon  to  account  until  this 
is  done,  and  until  court  having  Jurisdiction 
of  accounts  has,  upon  hearing,  declared  ac- 
count correct  and  trust  fully  executed. — Mc- 
Adoo vs.  Sayre,  145'CaL  844,  348,  78  Pac  Rep.  874. 


§  1700.  COMPENSATION  OP  TRUSTEES.  On  all  such  accountings  the  court 
shall  allow  the  trustee  or  trustees  the  proper  expenses  and  such  compensation  for 
services  as  the  court  may  adjudge  to  be  just  and  reasonable,  and  shall  apportion 
such  compensation  among  the  trustees  according  to  the  services  rendered  by  them 
respectively,  and  may  in  its  discretion  fix  a  yearly  compensation  for  the  trustee  or 
trustees  to  continue  as  long  as  the  court  may  judge  proper. 

History:     Enaeted  Mar<Sh  19,  1889,  Stats,  and  Amdts.  1889,  p.  838. 
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1.  Applied,  eited,  eonstraed,  referred  to. 

2.  Executors — No  fees  on  propertj  not  of  the 

estate. 

3.  Expenses  of  trustees — ^Allowed  in  discretion  of 

court. 

4.  Same — Same — No  restriction  on  conrt. 

5.  Same — ^Before  distribution. 

6.  Relation  of  trustee  to  property  begins  before 

distribution. 

7.  Same — Duty  devolves  upon  trustees. 

1.  APPLIESD,  CITBD,  CONSTRIHEDD,  RB- 
FE^RESD  TO,  etc.*  in:  Estate  of  O'Connor  (Cal. 
App.  Dec.  14,  ld05)p  84  Pac.  Rep.  817  (con- 
strued). 

2.  ESXBCUTORS — No  fee*  on  property  not 
of  estate. — In  an  action  to  recover  from  trus- 
tees appointed  by  will  of  divorced  husband  of 
plaintiff,  money  which  they  had  received  as 
proceeds  of  her  one-third  interest, — certain 
real  estate  awarded  to  her  by  decree  in  an 
action  of  divorce  agralnst  her  husband,  which 
was  not  subject  to  his  testamentary  disposi- 
tion,— the  claim  set  up  that  their  trust  as 
executors  covered  whole  property,  and  not 
simply  two  thirds  of  property,  and  that  they 
were  entitled  to  fees  and  commissions  for 
administering  whole  in  absence  of  any  agree- 
ment on  her  part,  cannot  be  sustained. — Berg- 
hauser  vs.  Blanckenburs,  86  Cal.  816,  317,  24 
Pac.  Rep.  1062. 

S.  EXPB^rSES  OF  TRUSTSSBS— AUowefl  In 
diaeretlon  of  eonrt. — Court  may  allow  to  trus- 
tee expense  of  counsel  or  otherwise,  and  its 
Jurisdiction  is  not  in  any  wise  dependent  upon 
power  of  court  to  allow  an  executor  his  ex- 
penses in  securing:  probate  of  will.  When 
trustees  have  been  compelled  to  act.  and  ne- 
cessity for  action  finds  Justification  by  their 
success,  there  Is  neither  Justice  nor  reason 
in  denying  to  court  power  to  determine 
whether  or  not  they  should  be  paid  their 
necessary  expenses  out  of  fund. — Estate  of 
O'Connor  (Cal.  App.  Dec  14,  1906),  84  Pac. 
Rep.    317. 

4.  Snmc — No  restrtetlon  on  court. — There  is 
not  in  this  section  and  S  1699  ante  any  restric- 
tion put  upon  powers  of  court  to  settle  ac- 
eounts  of  trustees  according  to  principles 
adopted  by  courts  of  equity.  Between  solicitor 
and  client  general  rule  Is  that  trustee  will 
be  allowed  his  costs  whether  plaintiff  or  de- 
fendant,   and    the    court    had    Jurisdiction    to 


determine  what.  If  any,  allowance  should  be 
paid  out  of  trust  estate  for  services  of  coun- 
sel of  trustee  in  procuring  distribution  of 
property  to  trustees.— Estate  of  O'Connor  (Cal. 
App.  Dec.  14,  1905),  84  Pac.  Rep.  317. 

5.  Before  dletrlbntion.—- When  testamentary 
trustee,  before  distribution,  acts  in  Interest  of 
trust  estate  and  for  its  protection  and  to  carry 
out  wishes  of  testator,  superior  court  may 
make  allowance  for  his  expenses  for  counsel 
fees  or  otherwise.  It  would  endanger  safety 
of  trust  property,  leading  to  defeating  objectf 
of  testator,  to  thus  tie  hands  of  court  A 
responsible  person  would  hesitate  to  assums 
duty  so  Important  in  discharge  of  which  he 
must  necessarily  incur  expenses  and  devoti' 
personal  attention  if  under  no  circumstances 
he  could  be  compensated  from  trust  estate  he 
has  safeguarded.— Estate  of  O'Connor  (CaU 
App.  Dec.    14,   1905),   84   Pac.   Rep.   317. 

6.  RELATION     OP     TRUSTEE     TO     PROP* 
ERTY     BEGINS     BEFORE     DISTRIBUTION.-^ 

By  §  1699  ante  Jurisdiction  is  retained  by  su- 
perior court  "for  purpose  of  settlement  of  ac- 
counts under  trusts,"  where  trust  created  by 
will  continues  after  distribution.  The  testa- 
mentary trustee's  relation  to  trust  property 
begins  before  distribution,  and  his  expenses 
incurred  in  discharge  of  duties  he  owes  to 
trust  are  by  this  section  and  S  1699  ante  not 
limited  to  such  only  as  arise  after  distribution. 
— Estate  of  O'Connor  (Cal.  App.  Dec.  14,  1905), 
84  Pac.  Rep.  317. 

7.  Duty  devolve*  npon  tmsteee. — That  duty 
respecting  trust  property  may  devolve  upon 
trustees  before  distribution,  and  that  liability 
may  attach  to  them  for  failure  to  discharge 
that  duty,  rests  both  upon  reason  and  author- 
ity. Whatever  may  have  been  object  of  testa- 
tor in  creating  testamentary  trust,  and  ap- 
pointing one  of  trustees  as  executrix,  certain 
it  is  that  he  would  not  have  appointed  trustees 
at  all  if  he  had  Intended  to  give  management 
of  estate  exclusively  to  executrix,  and  that  it 
should  reach  his  heirs  at  law  or  beneficiaries 
of  trust  directly  through  distribution  by  ex- 
ecutrix and  administration  then  to  cease. 
Having  devised  estate  to  trustees,  it  became 
their  duty,  having  accepted  trust,  to  obtain 
control  of  trust  property. — Estate  of  O'Con- 
nor (Cal.  App.  Dec.  14,  1905),  84  Pac  Rep. 
317. 


§1701.    APPEAL    FROM   DECREE    SETTLING    ACCOXTNT    OF    TRUSTEE. 

From  a  decree  settling  such  account  appeal  may  be  taken  in  the  manner  provided 
for  an  appeal  from  a  decree  settling  the  account  of  an  executor  or  administrator. 
The  decree  of  the  superior  court,  if  afiSrmed  on  appeal  or  becoming  final  without 
appeal,  shall  be  conclusive. 

History:     Enacted  Marcb  19,  1889,  Stats,  and  Amdts.  1889,  p.  338. 

§  1702.  TRUSTEE  UNDER  WILL  MAY  DECLINE.  Any  person  named  or 
designated  as  a  trustee  in  any  will  which  has  been  or  shall  hereafter  be  admitted 
to  probate  in  this  state  may,  at  any  time  before  final  distribution,  decline  to  act 
as  such  trustee,  and  an  order  of  court  shall  thereupon  be  made  accepting  such 
resignation ; 

[Executor,  resignation  of  to  be  in  writing.]    But  the  declination  of  any  such 
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person  who  has  qualified  as  executor  shall  not  be  accepted  by  the  court,  unless  the 
same  shall  be  in  writing  and  filed  in  the  matter  of  the  estate  in  the  court  in 
which  the  administration  is  pending,  and  such  notice  shall  be  given  thereof  as  is 
required  upon  a  petition  praying  for  letters  of  administration. 

[Appointment  of  trustee  or  executor  by  court.]  The  court  in  which  the 
administration  is  pending  shall  have  power  at  any  time  before  final  distribution 
to  appoint  some  fit  and  proper  person  to  fill  any  vacancy  in  the  office  of  trustee 
under  the  will,  whether  resulting  from  such  declination,  removal,  or  otherwise : 
provided,  it  shall  be  required  by  law  or  necessary  to  carry  out  the  trust  created  by 
the  will,  that  such  vacancy  shall  be  filled;  and  every  person  so  appointed  shall, 
before  acting  as  trustee,  give  a  bond  such  as  is  required  by  section  one  thousand 
three  hundred  and  eighty-eight  of  this  code,  of  a  person  to  whom  letters  of 
administration  are  directed  to  issue. 

[Same — ^Upon  written  application  of  person  interested.]  Such  appointment  may 
be  made  by  the  probate  judge  upon  the  written  application  of  any  person  inter- 
ested in  the  trust  filed  in  the  probate  proceedings,  and  shall  only  be  made  after 
notice  to  all  parties  interested  in  the  trust,  given  in  the  same  manner  as  notice 
is  required  to  be  given  of  the  hearing  upon  the  petition  for  the  probate  of  a  will. 
In  each  of  the  preceding  cases  the  court  may  order 

Such  further  notice  as  may  seem  necessary.  In  accepting  a  declination  under 
the  provisions  of  this  section,  the  court  may  make  and  enforce  any  order  which 
may  be  necessary  for  the  preservation  of  the  estate.  This  section  shall  be  applicable 
to  any  and  all  estates  now  pending  in  which  a  final  distribution  and  discharge  has 
not  been  granted. 

History:  Knacted  March  2,  1891,  Stats,  and  Amdts.  1891,  p.  16;  amended 
March  16,  1899,  Stats,  and  Amdts.  1899,  p.  104;  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  232,  act  held  unconstitutional,  see  history, 
§  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Vacancy — ^Filled  on  application  of  party  inter- 

ested. 

1.  APPMBD,  CITBD,  OON8TRUBD,  RB- 
FKRRED  TO,  etc..  In:  McCloud  vs.  Hewlett, 
186  Cal.  861,  868,  67  Pao.  Rep.  333  (referred  to). 

2.  VACANCY  ~  Filled  on  appllcatton  of 
party  tBtercated« — ^Legislature  seems  to  have 
regarded  testamentary  trustee  as  havinfir  some 


necessary  relation  to  estate  before  distribution. 
This  section  makes  provision  for  appointment 
by  court  of  trustee,  if  vacancy  occurs  before 
distribution,  and  exacts  from  him,  before  act- 
Ing,  bond  such  as  is  prescribed  by  1 1888  ante. 
Such  appointment  may  be  made  upon  applica- 
tion of  any  person  Interested  in  estate. — Estate 
of  O'Connor  (Ccd.  App.  Dea  14,  1906),  84  Pac 
Rep.  817. 


'  §  1703.  JURISDICTION.  The  provisions  of  the  next  preceding  section  shall 
apply  in  all  cases  where  a  final  decree  of  distribution  has  not  been  made ;  but  the 
jurisdiction  given  by  said  section  shall  not  exclude,  in  cases  to  which  it  applies, 
the  jurisdiction  now  possessed  by  the  courts  of  this  state. 

History:     Enacted  March  2,  1891,  Stats,  and  Amdts.  1891,  p.  16. 

APPLIED,       CITBD,       CONSTRUED,       RE-      Rep.  879   (cited);  More  Ys.  More,  188  Cal.  489, 
FERRED  TO,  etc.  In:    San  Francisco  P.  O.  A.      495,  66  Pao.  Rep.  1044   (referred  to), 
vs.   Superior  Court,   116   Cal.   448,   446.   48   Paa 

§  1703y2  DISTBIBUTION  OF  ESTATE;  DEPOSIT  WITH  OOUNTT  TBEAS- 
URER,  WHEN.  When  any  estate  is  distributed  by  the  judgment  or  decree  of 
the  court  or  a  judge  thereof,  as  provided  in  this  chapter,  to  a  distributee  who 
cannot  be  found  and  his  or  her  place  of  residence  is  unknown,  or  to  a  minor 
or  incompetent  person,  who  has  no  lawful  guardian  to  receive  the  same,  or  person 
authorized  to  receipt  therefor,  the  portion  of  said  estate  consisting  of  money  shall 
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be  paid  to  and  deposited  with  the  county  treasurer  of  the  county  in  which  the 
estate  is  being  probated,  who  shall  give  a  receipt  for  the  same,  and  shall  be  liable 
on  his  ofScial  bond  therefor;  and  said  receipt  shall  be  deemed  and  received  by 
the  court  or  judge  thereof  as  a  voucher  in  favor  of  said  executor  or  administrator, 
with  the  same  force  and  effect  as  if  executed  by  the  distributee  thereof.    And 

This  section  shall  be  applicable  to  any  and  all  estates  now  pending  in  which 
a  final  decree  of  discharge  has  not  been  granted. 

[Payment  out  on  petition  and  order.]  Said  money  so  paid  into  the  oounty 
treasury,  shall  be  paid  out  upon  petition  to,  and  the  order  of  the  superior  court 
or  judge  thereof  to  the  person  entitled  to  receive  the  same. 

History:  Enacted  February  26,  1897,  Stats,  and  Amdts.  1897,  p.  88;  re- 
nmnbered  S  1703a  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdta. 
1900-1,  p.  233,  act  held  unconstitntional,  see  history,  {  5  ante;  amended  Februaiy 
15,  1905,  Stats,  and  Amdts.  1905,  p.  6. 
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OF  orders;  DBCRBBS^  PROCSSS,  MllOJTEJS,  RBCORDS,  TRIALS,  AND  APPBAL8. 


S1704. 

§  1705. 
§  1706. 

§  1707. 

§  1708. 
1 1709. 
§  1710. 
S  1711. 

§  1712. 


§  1713. 
5  1714. 
§  1715. 


Orders   and   decrees   to   be   entered   in      §  1716. 
minutes. 

How  often  publication  to  be  made.  §  1717. 

Recorded  decree  or  order  to  impart  no- 
tice from  date  of  filing. 

Citation,  how  directed  and  what  to  con-      S 1718. 
tain. 

Citation,  how  issued. 

Citation,  how  served. 

Personal  notice  given  hv  citation.  $  1719. 

Citation  to  be  served  five  days  before      §  1720. 
return.  §  1721. 

One  description  of  real  estate  sought  to 
be  sold  being  published,  is  sufficient 
for  all  purposes.  §  1722. 

Rules  of  practice  generally.  1 1728^ 

New  trials  and  appeals. 

Within  what  time  appeal  must  be  taken. 


Issues  joined  in  probate  court,  how  tried 
and  disposed  of. 

Court  to  try  case  when  no  jury  is  de- 
manded. How  and  what  issues  to  be 
tried. 

Court  to  appoint  attorney  for  minor  or 
absent  heirs,  devisees,  legatees,  or 
creditors,  when,  and  what  compensa- 
tion he  is  to  receive.    [Repealed.] 

Decrees,  what  to  be  recorded. 

Costs,  by  whom  paid  in  certain  caseo. 

Executor,  etc.,  to  be  removed  when  com- 
mitted for  contempt,  and  another  ap- 
pointed. 

Service  of  process  on  guardian. 

Disposition  of  life  estates  or  homesteads, 
or  community  property,  on  owner's 
death  in  certain  eases. 


§  1704.  OBDERS  AND  DECREES  TO  BE  ENTERED  IN  MINUTES.  Orders 
and  decrees  made  by  the  court,  or  a  judge  thereof,  in  probate  proceedings,  need 
not  recite  the  existence  of  facts,  or  the  performance  of  acts,  upon  which  the  juris- 
diction of  the  court  or  judge  may  depend,  but  it  shall  only  be  necessary  that  they 
contain  the  matters  ordered  or  adjudged,  except  as  otherwise  provided  in  this  title. 
All  orders  and  decrees  of  the  court  or  judge  must  be  entered  at  length  in  the 
minute-book  of  the  court. 

History:  Enacted  March  11,  1872,  founded  on  §287  Probate  Act  as  amended 
May  20,  1861,  Stats.  1861,  p.  652,  §  104;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  374;   April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  105. 


1.  Applied,  cited,  constraed,  referred  to. 

2.  Appealr—Before  entry  in  minute-book  is  pre- 

mature. 

3.  Date  of  clerk's  entry — No  place  in  biU  of 

exceptions. 

4.  Description  of  property  distributed  must  be 

in  order. 

5.  Entry — Gives  right  of  appeal,  is  test  of  juris- 

diction. 

6.  Same — ^Tn  clerk's  register,  not  conclusive. 

7.  Same — In  minutes,  no  value  after  entry  of 

judgment. 

8.  Only  in  probate,  order  required  entered  dur- 

ing triaL 


9.  Order  made—As  effective  as  if  entered  of 
record. 

10.  Provision  for  signing  minutes — ^Without  pen- 

alty, directory  merely. 

11.  Time  of  entry,  undated,  shown  by  testimony 

aliunde. 
1.  APPIilKD,  CITBD,  CONSTRUBD,  IUB2- 
FBRRCD  TO,  etc.,  In:  McCrea  vs.  Haraszthy, 
61  Cal.  146,  160  (construed);  Estate  of  Rose, 
72  Cal.  677.  678,  14  Pac.  Rep.  369  (construed); 
Von  Schmidt  vs.  Widber,  99  Cal.  611,  616,  34 
Pac.  Rep.  109  (construed);  Estate  of  Blythe, 
110  Cal.  226,  227,  42  Pac  Rep.  641  (referred 
to);    Estate    of   Pearsons,    119    Cal.    27,    28,    60 
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Pac.  Rep.  929  (construed);  Estate  of  Sheld, 
122  Cal.  528,  529.  55  Pac.  Rep.  328  (construed); 
Estate  of  Plcholr,  139  Cal.  694,  696.  70  Pac. 
Rep.  214,  73  Id.  604  (construed);  In  re  Lund- 
berg.  143  Cal.  402.  411,  77  Pac.  Rep.  156 
(cited). 

As  to  collateral  attack  on  Jndarnftcnt  for  or 
avalnit  deceaaed  perMonai,  siee  monoerraphic 
note  29  Am.  St.  Rep.  860,  870. 

A«  to  concloalTcneaia  of  Jndornftcnt  on  col- 
lateral attack,  see  monogrraphlc  note  15  Am. 
St.  Rep.  148. 

As  to  effect  of  Jadsmeat  aaralnat  deceaaed 
pera«msy  see  monographic  note  29  Am.  St.  Rep. 
816-819. 

An  to  Judsmcnt  agalnat  deceaaed  person  not 
subject  to  collateral  attack,  see  monographic 
note  29  Am.  St  Rep.   816,  817. 

A»  to  'What  la  collateral  attack,  see  mono- 
graphic notes  5  Am.  St.  Rep.  458,  454;  28  Am. 
St.   Rep.    104-119. 

Aa  to  vrhen  entry  nnne  pro  tunc  la  proper,  see 
monographic  note  4  Am.  St.  Rep.  829-831. 

2.  APPEAL — ^Before  entry  in  minute-book 
la  premature. — This  section  requires  that  all 
orders  and  decrees  in  probate  proceedings 
"must  be  entered  at  lensrth  in  minute-book  of 
court";  and  {1715  post  provides  that  an  appeal 
"must  be  taken  within  sixty  days  after  order, 
decree,  or  Judgment  is  entered."  Decree  is 
entered  within  meaning  of  last  section  when 
it  is  "entered  at  length  in  minute-book  of 
court,"  as  provided  in  this  section,  and  an 
appeal  taken  before  such  entry  is  premature 
and  does  not  vest  appellate  court  with  Juris- 
diction of  the  cause  and  will  be  dismissed. — 
Estate  of  Rose,  72  Cal.  677,  578,  14  Pac.  Rep. 
369;  Estate  of  Rose,  80  Cal.  168,  171,  22  Pac. 
Rep.  86;  Home  etc.  Inebriates  vs.  Kaplan,  84 
Cal.  486.  488,  24  Pac  Rep.  119;  Estate  of  Pear- 
sons. 119  Cal.  27,  28,  50  Pac.  Rep.  929;  Estate 
of  Sheid,  122  Cal.  528,  529,  55  Pac.  Rep. 
328;  Estate  of  Scott,  124  Cal.  671,  676,  57  Pac 
Rep.  654;  Estate  of  Kennedy,  129  Cal.  384.  385, 
62  Pac.  Rep.  64;  Estate  of  Devincenzi,  131  Cal. 
452,  453,  63  Pac.  Rep.  723.  See  Menzies  vs. 
Watson,   105  Cal.   109,   112,   38  Pac.  Rep.   641. 

8.  DATE  OF  CLERK'S  ENTRY— No  place 
In  bill  of  exceptions. — Superior  court  cannot 
conclude  Jurisdiction  of  appellate  court  by 
statement  in  bill  of  exceptions  that  clerk's 
entry  of  Judgment  or  order  was  made  of  par- 
ticular date  (cone.  op.  Beatty,  C.  J.).— Estate 
of  Plchoir.  139  Cal.  694-697,  70  Pac.  Rep.  214, 
73   Id.    604. 

4.  DESCRIPTION  OF  PROPERTY  DIS- 
TRIBUTED MUST  BE  IN  ORDER,— This  sec- 
tion provides  that  "all  orders  and  decrees  of 
court  or  Judge  must  be  entered  at  length  in 
minute-book  of  court,"  and  It  Is  obvious  that 
such  order  or  decree,  when  It  provides  for 
distribution  of  estate,  must  describe  property 
distributed.— Estate  of  Sheid,  122  Cal.  528.  529, 
55    Pac.    Rep.    328. 

6.  ENTRY— Gives  right  of  appeal— la  teat  of 
Jurisdiction.— To  say  that  court  "made,  en- 
tered, and  filed"  an  order  does  not  show  that 
rlerk  had  entered  order  at  length  on  minute- 
book  of  court.  What  court  does  is  one  thing, 
and  wnat  clerK  aoes  is  quite  another.  When 
court  has  rendered  Its  Judgment  or  filed  its 
probate  order,   function  of  Judge  in  that  con- 


necUon  is  ended.  The  duty  of  entering  Judg- 
ment or  order  in  Judgment-book  is  merely 
ministerial  duty  devolving  upon  clerk,  and 
it  is  performance  of  that  duty  by  clerk  which 
gives  right  of  appeal  and  constitutes  test  of 
Jurisdiction  of  appellate  court— Estate  of  Pl- 
cholr. 189  Cal.  682,  696.  70  Pac  Rep.  814.  7S 
Id.    604. 

«.     In     derk'a     reslater,     not     condnalve. — 

Though  register  Is  an  oflAcial  record  which 
clerk  Is  required  to  keep,  in  which  successive 
steps  in  proceeding  are  to  be  correctly  noted. 
It  Is  not  conclusive  of  facts  it  recites.  The 
entry  therein  has  no  reference  to  fact  of  enter- 
ing at  length  of  decree  in  minute-book,  and 
was  not  intended  to  record  fact  but  it  re- 
ferred to  wholly  different  step — an  entry  by 
courtroom  clerk  in  his  rough,  daily  minutes 
of  proceedings  of  fact  that  decree  had  been 
made  and  filed.  The  actual  entry  of  decree  is 
the  fact  which  initiates  right  of  appeal. — 
Estate  of  Pearsons,  119  Cal.  27,  29,  60  Pac.  Rep. 
929;  Estate  of  More.  148  Cal.  493.  499.  500.  77 
Pac.   Rep.    407. 

7.  In  mlnntesy  no  valne  after  entry  of  Judsr- 
ment. — Entries  in  minutes  of  court  are  evi- 
dently intended  for  guidance  of  court  in  its 
further  action  in  cause,  and  cease  to  be  of 
value  upon  entry  of  Judgment,  for  they  form 
no  part  of  Judgment-roll  or  "record"  of  Judi- 
cial action  of  court  and  cannot  impeach  record. 
—Von  Schmidt  vs.  Wldber,  99  Cal.  511.  515, 
34  Pac.  Rep.  109. 

8.  ONLY  IN  PROBATE,  ORDER  RE:- 
aVIRED    ENTERED    DURING    TRIAL..  — With 

exception  of  orders  in  matters  of  probate,  there 
is  no  provision  in  this  code  which  requires 
clerk  to  enter  in  his  minutes  any  order  of 
court  made  during  trial  of  cause,  or  at  any 
time  after  issue  and  before  Judgment. — ^Von 
Schmidt  vs.  Wldber,  99  Cal.  611.  616,  34  Pac 
Rep.  109. 

0.  ORDER  MADE— Aa  effective  aa  If  en- 
tered of  record.^ — The  action  of  court  does 
not  depend  upon  entry  of  its  orders  by 
clerk,  but  upon  fact  that  orders  have  been 
made,  and  whenever  it  Is  shown  that  an  order 
has  been  made  by  court,  it  is  as  effective  as 
if  It  had  been  entered  of  record  by  clerk. — 
Niles  vs.  Edwards,  96  Cal.  41,  47,  30  Pac.  Rep. 
134;  Von  Schmidt  vs.  Wldber.  99  Cal.  511,  615, 
34    Pac.    Rep.    109. 

10.  PROVISION  FOR  SIGNING  MINUTES— 
Wlthont  penalty,  directory  merely. — The  pro- 
vision of  this  section,  while  unquestionably 
providing  for  signing  of  minutes,  is  directory 
merely.  It  is  entirely  silent  as  to  consequence 
upon  failure  of  Judge  to  sign  minutes  as  here- 
in provided,  and  in  this  respect  tt  is  essen- 
tially distinct  from  statute  of  March  16,  1860. — 
McCrea  vs.  Haraszthy,  61  Cal.  146,   150. 

11.  TIME  OF  ENTRY,  UNDATED,  SHOWN 
BY  TESTIMONY  ALIUNDE.— If  entry  in  Judg- 
ment-book bears  no  date,  and  if  there  is  no 
provision  of  law  for  authentication  of  date  of 
entry,  question  as  to  such  date  must  be  de- 
cided upon  evidence  aliunde — matter  in  pais — 
testimony,  that  Is  to  say,  of  clerk  or  copyist, 
etc  (cone.  op.  Beatty,  C.  J.). — Estate  of  Pl- 
cholr, 139  Cal.  694.  696,  70  Pac  Rep.  214.  78 
Id.  604. 
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§  1706.    HOW  OFTEN  PUBLICATION  TO  BE  MADE.    When  any  publication 

is  ordered,  snch  publication  must  be  made  daily,  or  otherwise  as  often  during  the 

prescribed  period  as  the  paper  is  regularly  issued,  unless  otherwise  provided  in 

this  title.    The  court,  or  a  judge  thereof,  may,  however,  order  a  less  number  of 

publications  during  the  period. 

History:  Enacted  March  11,  1872,  founded  on  §  287  Probate  Act  as  amended 
May  20,  1861,  Stats.  18611,  p.  652,  §  104;  amended  April  16,  1880,  Code  Amdts. 
1880  (C.  C.  P.  pt.),p.  105. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Afidayit — ^Publication  every  day  paper  pub* 

lished. 

3.  "Ordered" — Same  meaning  as  "required." 

4.  Publication — In  weekly  paper  of  general  eir- 

eulation. 

5.  Section    applies   to   publications   ordered    by 

court  or  statute. 

1.  APPLISD,  CITBD,  CONSTRUBD,  RB« 
PERRESD  TO,  etc.»  In:  Estate  of  Cunningrham, 
73  Cal.  658»  669,  15  Pac  Rep.  136  (construed); 
Estate  of  O'Sullivan,  84  Cal.  444,  446.  447,  24 
Pac.  Rep.  281  (construed) ;  Estate  of  Hamil-  " 
ton,  120  Cal.  421,  431,  62  Pac.  Rep.  708  (con-  . 
strued) ;  People  vs.  Reclamation  Diet.,  121  Cal. 
622.  524,  50  Pac.  Rep.  1068.  63  Id.  1085  (cited). 

Aa  to  evidence  of  publication,  see  post  S  2010 
and  note. 

As  to  object  of  pnbllcotlon  provided  for  In 
this  and  other  sections,  see  ante  9  1539  note. 

As  to  proof  of  service  by  publication,  see 
ante  9  415  subd.  3  and  note. 

As  to  service  of  anmnions  by  publication, 
see  ante  9  412  and  note. 

2.  AFFIDAVIT — Pvblleation  every  day  pa- 
per pabllahcd. — ^Where  an  affidavit  of  publica- 
tion shows  notice  was  published  fourteen  con- 
secutive times,  naminer  them,  and  "every  day 
said  newspaper  was  published  during:  said 
time,  Sundays  and  holidays  excepted,"  and  it 
was  proved  upon  hearingr  that  paper  in  which 
said  notice  was  published  was  not  issued  on 
Sundays  and  holidays,  and  therefore  publica- 
tions in  fact  complied  with  statute,  evidence 
simply  explains  an  ambieruity  in  langruage  of 
affidavit,  by  showing:  that  words  "Sundays  and 
holidays  excepted"  were  intended  to  apply  to 
publication  of  paper,  and  not  to  omission  of 
"notice"  from  issues  of  paper  published  on 
Sundays  and  holidays. — Estate  of  Hamilton,  120 
Cal.    421,   430,   52   Pac.  Rep.   708. 


8.  '^ORDBRCD''— Same  meaning  as  <<re- 
qnlred." — All  probate  proceedings  are  under  di- 
rection of  probate  judge,  and  word  "ordered"  in 
this  section  was  probably  intended  to  have 
the  same  meaning  as  word  "required." — Es- 
tate of  Cunningham,  78  Cal.  568,  659,  16  Pac. 
Rep.  186. 

4.  PUBLICATION— In  weekly  paper  of  gen- 
eral circnlatlon. — Where  court  found  that 
Weekly  Star  and  Monitor  were  "newspapers 
of  general  circulation,  published  in  city  and 
county  of  San  Francisco,  during  time  referred 
to  in  Mworn  return  of  sale  on  file  herein,  and 
that  said  notices  appeared  once  a  week  during 
prescribed  period,  as  regularly  as  newspapers 
were  issued,  in  accordance  with  this  action." 
publications  in  papers  named  were  sufficient  to 
meet  all  requirements  of  law,  and  to  hold 
otherwise  would  require  court  to  ingraft  upon 
statute  new  provision,  and  this  it  has  no  power 
to  do.— Estate  of  O'Sullivan,  84  Cal.  444.  447,  24 
Pac.  Rep.  281;  Northern  C.  I.  T.  vs.  Cadman, 
101  Cal.  200.  206,  35  Pac.  Rep.  557;  People  vs. 
Reclamation  Dist.,  121  Cal.  522,  624,  50  Pac. 
Rep.  1068,  53  Id.  1085. 

6.  SECTION  APPLIES  TO  PUBLICATIONS 
ORDERED  BY  COURT  OR  STATUTE.— Under 
this  section  judge  or  court  may  order  publica- 
tion for  less  number  of  times  than  each  issue  of 
paper,  that  is,  if  it  is  not  otherwise  expressly 
provided.  It  does  not  apply  only  to  publica- 
tions ordered  by  court,  "when  any  publication 
is  ordered."  but  may  be  held  to  Include  all  notices 
read,  it  will  be  found  to  apply  to  very  few 
ordered  by  the  statute.  Indeed,  if  it  is  not  so 
publications  required.  There  Is  no  apparent 
reason  why  dispensing  power  should  exist  as 
to  publications  directed  by  court,  and  not  to 
those  ordered  in  probate  proceedings  by  stat- 
ute.—Estate  of  Cunningham,  73  Cal.  558,  559, 
16  Pac.  Rep.  136. 


§1706.  RECORDED  DECREE  OR  ORDER  TO  mPART  NOTICE  FROM 
DATE  OP  FILINO.  When  it  is  provided  in  this  title  that  any  order  or  decree  of 
the  court,  or  a  judge  thereof,  or  a  copy  thereof,  must  be  recorded  in  the  office 
of  the  county  recorder,  from  the  time  of  filing  the  same  for  record,  notice  is 
imparted  to  all  persons  of  the  contents  thereof. 

History:     Enacted  March  11,  1872;    amended  April  16,  1880,  Code  AmdtB. 
1880  (0.  C.  P.  pt.),  p.  105. 

§  1707.  CITATION,  HOW  DIRECTED  AND  WHAT  TO  CONTAIN.  Citations 
must  be  directed  to  the  person  to  be  cited,  signed  by  the  clerk,  and  issued  under 
the  seal  of  the  court,  and  must  contain : 

1.  The  title  of  the  proceeding; 

2.  A  brief  statement  of  the  nature  of  the  proceeding; 
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3.    A  direction  that  the  person  cited  appear  at  a  time  and  place  specified. 

History:     Enacted  March  U»  1872. 


1.  Applied,  eited,  constmed,  referred  to. 

2.  Citation — Simply  a  notice,  not  a  process. 

3.  Obedience — Enforced  by  arrest  and  imprison- 

ment. 

4.  Personal  notice — No  other  provided. 

5.  Provisions    as    to    summons    inapplicable    to 

citations. 

1.  APPLIB2D,  CITS2D,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  in:  Spencer  vs.  Houffhton, 
68  Cal.  82,  86»  8  Pac.  Rep.  679  (cited);  People 
vs.  Hlbernia  Sav.  &  L.  Soc,  72  Cal.  21,  24,  IS 
Pac.  Rep.  48  (cited);  San  Francisco  P.  O.  A. 
vs.  Superior  Court,  116  Cal.  448»  461,  48  Pac. 
Rep.    379    (construed). 

a.  CITATION — Simply  a  notice,  not  a  pro- 
ceM« — ^As  a  rule  functions  of  citation  are  very 
unlike  those  of  summons.  It  is  simply  notice, 
which  may  be  moulded  to  suit  occasion,  and 
not  process  which  party  may  sue  out  or  not, 
and  which,  having  sued  out,  he  may  serve  when 
he  pleases,  provided  it  be  done  within   three 


years.— San  Francisco  P.  O.  A.  vs.  Superior 
Court,  116  Cal.  448,  461,  48  Pac.  Rep.  379. 

8.  OBBDIX3NCB  —  Bnforeed  by  arrest  amd 
Imprisonment. — ^A  citation  may  be  issued  to  re- 
quire performance  of  an  act  and  sometimes 
obedience  to  it  may  be  enforced  by  arrest  and 
imprlsonmen't.  [By  reportorlal  error  court  la 
made  to  say:  "Disobedience  to  It  may  be  en- 
forced," etc.]— San  Francisco  P.  O.  A.  vs.  Su- 
perior Court.  116  CaL  448,  461,  48  Pac.  Rep.  879. 

4.     PERSONAL  NOTICES — No  other  provided. 

—Where  personal  notice  Is  required,  and  no 
other  method  is  provided.  It  must  be  by  cit&- 
tion. — San  Francisco  P.  O.  A.  vs.  Superior 
Court,  116  Cea.  448,  461,  48  Pac  Rep.  879. 

6.  PROVISIONS  AS  TO  SUMMONS  INAP- 
PLICABLB  TO  CITATIONS.~No  one  would 
contend  that  provisions  with  reerard  to  sum- 
mons would  apply  generally  to  various  cita- 
tions authorized  in  probate  proceedlngrs. — San 
Francisco  P.  O.  A.  vs.  Superior  Court,  116  Cal. 
443,  460,  48  Pac.  Rep.  379. 


§  1708.  CITATION,  HOW  ISSXTED.  The  citation  may  be  issued  by  the  clerk 
upon  the  application  of  any  party,  without  an  order  of  the  judge,  except  in  cases 
in  which  such  order  is  by  the  provisions  of  this  title  expressly  required. 

Hittory:     Enacted  March  11,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Citation  issues — If  court  can  set  hearing. 

1.  APPLIfiSD,  CITED,  CONSTRUBD, 
FE3RRBD  TO,  etc.,  in:  Spencer  vs.  Houghton, 
68  Cal.  82,  86,  8  Pac,  Rep.  679  (cited);  People 
vs.  Hlbernia  Sav.  &  L.  Soc,  72  Cal.  21,  24,  13 
Pac.  Rep.  48  (cited):  San  Francisco  P.  O,  A. 
vs.  Superior  Court,  116  Cal.  448,  461,  48  Pac 
Rep.   379   (construed). 


a.  CITATION  IS91TBS— If  court  can  set  bear- 
InST. — There  is  no  alias  citation  like  an  alias 
summons.  The  citation  notifies  parties  to 
appear  at  a  time  mentioned  to  show  cause.  If 
court  has  power  to  set  hearing,  citation  may, 
of  course,  issue. — San  Francisco  P.  O.  A.  vs. 
Superior  Court,  116  Cal.  44S,  451,  48  Pac  Rep. 
879. 


§  1709.    CITATION,  HOW  SERVED.     The  citation  must  be  served  in  the  same 

manner  as  a  summons  in  a  civil  action. 

History:     Enacted  March  11,  1872,  founded  on  §  289  Probate  A<$t  as  amended 
Maj  20,  1861,  Stats.  1861,  p.  653,  §  106. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Service — As  of  summons — ^With  copy  of  state- 

ment and  order. 

3.  Same — By  publication— On  one  departed. 

4.  Same — Same — On  guardian,  account  unsettled. 

5.  Same — Procedure  same  as  with  summons. 

1.  APPLIED,  CITBD,  CONSTRUED  RB- 
FERRCD  TO,  etc..  In:  Ashurst  vs.  Fountain.  67 
Cal.  18,  19,  6  Pac.  Rep.  849  (construed);  Spen- 
cer vs.  Houghton,  68  Cal.  82,  86.  87,  89.  8 
Pac.  Rep.  679  (construed);  Paople  vs.  Hibernia 
Sav.  &  L.  Soc,  72  Cal.  21,  24,  13  Pac  Rep.  48 
(cited);  San  Francisco  P.  O.  A.  vs.  Superior 
Court,  116  Cal.  443,  451.  48  Pac.  Rep.  879 
(cited);  Hannah  vs.  Green,  143  Cal.  19,  21,  76 
Pac.   Rep.   708   (construed). 

As  to  Tight  of  lefftalature  to  provide  for 
■nbstltate  or  constructive  service,  see  note 
38  L.  R.  A.   619. 

An  to  ■ervice  of  •nniinons,  see  ante  M410-412 
and   note. 


As  to  time  for  scrvieo  of  tf tatlon,  see  post 
8  1711  and  note. 


2.  SERVICG — ^As  of  snmmoma — ^Witb  copy 
of  statement  and  order. — A  citation  must  be 
served  in  same  manner  as  summons  In  civil 
action;  and  in  an  election  contest  over  office  of 
constable  of  Colusa  the  sheriff  made  service  by 
delivering  to  appellant  personally  "a  copy 
of  said  citation  attached  to  copy  of  statement 
of  contest  and  of  order."  This  was  sufficient. — 
Hannah  vs.  Qreen,  143  Cal.  19,  21,  76  Pac  Rep. 
708. 

8.  By  publication — On  one  departeds — ^A  cita- 
tion must  be  served  in  same  manner  as  sum- 
mons. The  summons  may  be  served  on  one 
who  has  departed  from  state,  by  publication. — 
Ashurst  vs.  Fountain,'  67  Cal.  18,  19,  6  Pac 
Rep.  849;  Trumpler  vs.  Cotton,  109  Cal.  250. 
286,  41  Pac  Rep.  1033;  Heisen  va  Smith.  138 
Cal.  216,  217,  71  Pac  Rep.  180. 
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4.     Saate — Ob  svardlan,  aceonnt  vniiettled. — 

A  snardian  is  bound  to  settle  his  account 
w^henever  directed  by  probate  court.  The  no- 
tice to  settle.  Issued  by  court,  must,  of  course, 
be  in  accordance  with  that  prescribed  by  state. 
The  ffuardlan  receives  his  appointment  under 
law,  and  as  law  prescribes  service  of  such 
notice  by  publication  of  citation  as  of  sum- 
mons in  an  orlgrinal  civil  action,  it  cannot  be 
contended  that  substituted  service  by  publica- 
tion of  citation  of  guardian  so  appointed,  who 
has  left  state  without  settling:  his  account, 
la  not  such  notice  as  Is  legral  and  binding  on 
him.  A  person  appointed  eruardlan  under  our 
atatutes  may  be  regarded  as  having  consented 


in  advance  that  upon  leaving  state  service 
of  notice  may  be  made  on  him  by  publication. 
— Spencer  vs.  Houghton,  68  Cal.  82,  88,  8  Pac 
Rep.  679. 

S.     Proeedare    saiae    as    vrltb    sammona^^A 

summons  in  civil  action  can  be  served  on  party 
who  has  departed  from  state  by  publication, 
and  by  this  section  citation  can  be  served  in 
same  way.  The  mode  of  procedure  under  this 
state  for  serving  summons  by  publication, 
where  person  has  departed  from  state  or  re- 
sides out  of  state,  etc,  is  applicable  to  service 
of  citation  by  publication.— Spencer  vs.  Hough- 
ton, 68  CaL  82,  87,  8  Pac  Rep.  679. 


f 


§  1710.  PERSONAL  NOTICE  GIVEN  BY  CITATION.  When  personal  notice 
is  required,  and  no  mode  of  giving  it  is  prescribed  in  this  title,  it  must  be  given 
by  citation. 

History:  Enacted  March  11,  1872,  founded  on  $  288  Probate  Act  as  amended 
May  20,  1861,  Stats.  1861,  p.  652;  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  233,  act  held  micoiurtitutionaly  see  history, 
(6  ante. 


1.  AppHed,  eited,  eonstrued,  referred  to. 

2.  Personal  notice — ^DiBtinguished  from  that  l^ 

publication. 

3.  Service  personally  must  be  by  citation* 

1.  APPLIKD,  CITBD,  CON8TRUBD,  RB- 
gTHRRWD  TOt  etc.,  in:  Ashurst  vs.  Fountain, 
€7  Cal.  18,  19,  6  Pac.  Rep.  849  (construed); 
Spencer  vs.  Houffhton,  68  Cal.  82,  87,  8  Pac. 
Rep.   S79   (construed  with  {  1709  ante). 

X     PSRSONAJL  NOnCB— Dliitlnflrvtohed  frcnn 

thut  by  pablleatloB. — Personal  notice  men- 
tioned In  this  section  is  personal  notice  as 
distinguished  from  notice  which,  in  first  in- 
stance, and  only,  is  required  to  be  made  by 
publication. — ^Ashurst  vs.  Fountain,  67  Cal.  18, 
19,  6  Pac  Rep.  849. 


§  1711.  CITATION  TO  BE  SERVED  FIVE  DAYS  BEFORE  RETURN.  When 
no  other  time  is  specially  prescribed  in  this  title,  citations  must  be  served  at  least 
five  days  before  the  return  day  thereof. 

History:     Enacted  March  11,  1872,  re-enaotment  of  (290  Probate  Aet  as 
amended  May  20,  1861,  Stats.  1861,  p.  653,  S  107. 


1.  Applied,  cited,  eonstrued,  referred  to. 

2.  Length  of  notice,  prescribed  by  court. 

1.  APPLIBD,  CITED,  COBTSTRUBD,  RSS- 
FERRBD  TO,  etc.,  in:  San  Francisco  P.  O.  A. 
vs.  Superior  Court,  116  Cal.  448,  451,  48  Paa 
Rep.  379  (construed). 


X  UBNGTH  OF  NOTICIC—Prcaerlbed  by 
eovrt. — ^Unlike  summons  lengrth  of  notice  by 
citation  may  be  prescribed  by  court  Other- 
wise it  is  five  days. — San  Francisco  P.  O.  A. 
vs.  Superior  Court,  116  CcO.  448,  461,  48  Pac. 
Rep.  879. 


§1712.  ONE  DESCRIPTION  OF  REAL  ESTATE  SOUGHT  TO  BE  SOLD 
BEINO  PUBLISHED,  IS  SUFFICIENT  FOR  ALL  PURPOSES.  When  a  complete 
description  of  the  real  property  of  an  estate  sought  to  be  sold  has  been  given  and 
published  in  a  newspaper,  as  required  in  the  order  to  show  cause  why  the  sale 
should  not  be  made,  such  description  need  not  be  published  in  any  subsequent 
notice  of  sale,  or  notice  of  a  petition  for  the  confirmation  thereof.  It  is  sufficient 
to  refer  to  the  description  contained  in  the  publication  of  the  first  notice^  as  being 
proved  and  on  file  in  the  court. 

History:     Enacted  March  11,  1872. 


8.  SBRTICn  PBRSONALLY  BIIJST  BID  BY 
CITATION. — ^The  meaning  of  this  section  is 
that  where  actual  service  Is  directed  to  be 
made  on  party  personally,  and  not  by  publi- 
cation, it  must  be  made  by  citation.  This  is 
not  inconsistent  with  service  of  citation  of 
publication  in  case  where  party  to  be  served 
has  departed  from  state  or  resides  out  of  it. 
This  section  and  S 1709  ante  may  be  thus 
readily  reconciled.  It  certainly  could  not  have 
been  Intention  of  legislature  to  say,  in  one 
section,  that  citation  can  be  served  by  publica- 
tion and  next  that  citation  could  only  be  served 
by  actual  and  personal  service. — Spencer  vs. 
Houffhton,  68  CaL  82,  87,  8  Pac  Rep.  679. 
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1.  Applied,  cited,  constraed,  referred  to. 

2.  Description — Not  required   in  order  to  show 

cause. 

1.  APPLIBD,  CITED,  CONSTRURD,  RB- 
FRRRRD  TO,  etc.,  in:  Estate  of  Roachp  189  Cal. 
17,  20,  72  Pac.  Rep.  393  (construed). 

2.  DESCRIPTION— Not  required  In  order  to 
•tao'w  cause. — This  section  does  not  require  any 
description  of  property  to  be  made  in  an  or- 
der to  show  cause  why  sale  should  not  be 
made.     The  provision   there  is  that  when   de- 


scription has  been  published  in  newspaper, 
"as  required  in  order  to  show  cause,"  etc, 
"such  description  need  not  be  published  in  any 
subsequent  notice  of  sale,"  etc.  Aside  from 
fact  that  no  provision  of  statute  requires  or- 
der to  show  cause  to,  describe  property,  "we 
can  see  no  necessity  for  containing^  descrip- 
tion which  is  erlven  In  petition,  and  which  fully 
apprises  all  interested  parties  at  that  stase  of 
proceediners  of  land  proposed  to  be  sold. — 
Estate  of  Roach,  139  CaL  17.  20,  73  Pac  Rep. 
393. 


§  1713.    RULES  OF  PRACTICE  GENERALLY.     Except  as  otherwise  provided 

in  this  title,  the  provisions  of  part  two  of  this  code  are  applicable  to  and  constitute 

the  rules  of  practice  in  the  proceedings  mentioned  in  this  title. 

History:     Enacted  March  11,  1872,  founded  on  $293  Probate  Aet  as  amended 
May  20,  1861,  Stats.  1861,  p.  653,  S  109. 


1,2.  Applied,  cited,  construed,  referred  to. 

3.  Accounts    settled  —  Provisions    inconsistent 
with  those  of  new  trials. 

4.  Decree  of  distribution — Set  aside  within  six 
months. 

5.  Findings  of  fact — Proper  in  probate. 
'6.  Petitioner  is  plaintiff. 

7.  Probate  court — ^May  change  place  of  trial 

8.  Same — Same  —  On  ground  of  impossibility 
to  obtain  impartial  jury. 

9.  Same — Procedure  in  part  II,  when  not  in 
title  XI,  part  III. 

1.  APPLIBD,  CITED,  CONSTRUED,  RXU 
FBRRED  TO,  etc. — 1.  Code  •eetlom. — Estate  of 
Crosby,  55  Cal.  574,  576  (construed  with  H.1714, 
1715,  1716  post);  Estate  of  Wooten,  56  Cal. 
322,  325  (cited):  Estate  of  Corwln,  61  Cal.  160* 
163    (cited):   Estate   of   Burton,    63   Cal.    86,    87 

'  (cited):  Estate  of  Sanderson,  74  Cal.  199,  205, 
15  Pac.  Rep.  753  (construed  with  9S  1714,  1716, 
1716  post):  De  Pedrorena  vs.  Superior  Court, 
80  Cal.  144.  145,  sub  nom.  In  re  Pedrorena,  22 
Pac.  Rep.  71  (construed):  Leach  vs.  Pierce,  98 
Cal.  614,  623,  29  Pac.  Rep.  235  (cited):  Baci- 
gralupo  vs.  Superior  Court,  108  Cal.  92,  94,  40 
Pac.  Rep.  1055  (cited);  San  Francisco  P.  O.  A 
vs.  Superior  Court,  116  Cal.  443,  450,  48  Pac. 
Rep.  379  (construed);  Estate  of  Franklin,  188 
Cal.  584,  585,  65  Pac.  Rep.  1081  (cited);  Levy 
vs.  Superior  Court,  139  Cal.  590,  591,  73  Pac. 
Rep.  417  (cited);  Estate  of  Murphy,  145  Cal. 
464,  467,  78  Pac.  Rep.  960  (referred  to). 

2.  Same— 2.  Probate  Aet  S  29S.— People  ex 
rel.  Burden  vs.  Probate  Court,  46  Cal.  246,  247 
(construed). 

As  to  part  II  of  thim  code*  see  ante  8  807 
et  seq.  and  notes. 

8.  ACCOUNTS  SBTTIiBD—ProTlaloiis  Ineon- 
•Utent  with  those  of  mew  trials.— By  this  sec- 
tion and  §  1714  post  provisions  of  part  II  of 
the  code— relatingr  to  proceediners  in  ordinary 
actions — do  not  constitute  rules  of  practice  in 
probate  proceedings  when  "it  is  otherwise  pro- 
vided"; and  provisions  of  part  II— relating  to 
new  trials  and  appeals,— are  not  applicable 
when  "inconsistent"  with  provisions  of  title 
In  which  sections  are  found.  A  mode  and 
manner  of  settling  accounts  of  executors  and 
administrators  is  specially  provided,  which, 
if   followed,    is    Inconsistent    with     provisions 


relating  to  new  trial. — Estate  of  Sanderson, 
74  Cal.  199,  206,  16  Pac.  Rep.  763. 

4.  DECREE  OF  DISTRIBUTION— Set  aald« 
within  six  montha* — Under  this  section  court 
had  power  at  any  time  within  six  months  after 
entry  of  decree  of  distribution  to  set  it  aside 
on  proper  showing. — Estate  of  Hudson,  63  CaL 
454,  457;  De  Pedrorena  vs.  Superior  Court,  80 
Cal.  144,  146,  sub  nom.  In  re  Pedrorena,  22  Pac 
Rep.  71. 

5.  FINDINGS  OF  FACT— Proper  In  probate. 

— ^When  issues  of  fact  are  tried  by  probate 
court  findings  of  fact  are  proper. — Estate  of 
Crosby,  66  Cal.  674,  676;  Estate  of  Arguello, 
86  Cal.  151,  163,  24  Pac.  Rep.  641;  Estate  of 
Moore,  96  Cal.  522,  532,  31  Pac.  Rep.  684;  Es- 
tate of  Heldt,  98  Cal.  653,  655,  83  Pac.  Rep. 
649;  Miller  vs.  Lux,  100  Cal.  609,  618,  86  Pac. 
Rep.  346,  639. 

See  Estate  of  Adams,  128  Cal.  880,  888,  67 
Pac.  Rep.  669,  60  Id.  965. 

e.  PETITIONER  IS  PLAINTIFF.— A  peti- 
tioner who,  as  guardian  of  child  of  the  intes- 
tate, applies  for  letters  of  administTration 
against  one  who  had  already  been  appointed 
administrator.  Is  plaintiff  and  the  administra- 
tor is  defendant— Estate  of  Wooten.  56  Cal. 
322,  324. 

7.     PROBATE  COURT— Mar  ehan^e  place  of 

trial.— This  section  provides  that  "the  practice 
in  a  district  court  shall  be  applicable  to  pro- 
ceedings in  probate  court,  so  far  as  same  does 
not  conflict  with  any  enactment  especially 
applicable  to  probate  court,  or  is  not  inconsist- 
ent with  provisions  of  this  act";  and  by  the 
act  of  May  6,  1854  (Stats.  1864,  p.  163)  it  is 
provided  that  if  an  action  or  proceeding  Is 
pending  "in  a  court,"  and  if  the  Judge  is  dis- 
qualified from  acting,  "or  if  from  any  cause 
court  orders  place  of  trial  to  be  changed." 
the  cause  shall  be  transferred  to  another  court 
or  county:  and  if  it  be  pending  In  a  probate 
court  it  shall  be  sent  to  district  court  or  some 
other  probate  court.— People  ex  rel.  Burdell 
vs.  Probate  Court,  46  Cal.  246,  247. 

&  Same — On  ground  of  InlkHMialhlllty  to  obtain 
Impartial  Jary. — Considering  various  provisions 
of  statutes,  there  is  no  doubt  whatever  that 
in  a  case  where   opposition   to  probate   of  an 
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alleged  will  is  made,  and  an  application  Is 
made  after  three  several  Juries  were  impaneled 
to  try  issues,  each  of  which  failed  to  asree, 
and  executors  applied  upon  notice  and  affida- 
vits for  an  order  to  change  place  of  trial  to 
another  county,  on  sround  that  it  would  be 
Impossible  to  obtain  an  impartial  jury  in  that 
county,  it  is  competent  for  probate  court  to 
order  place  of  trial  to  be  changed.  A  different 
rule  would  operate  practically  as  denial  of 
justice. — People  ex  rel.  Burdell  vs.  Probate 
Court,   46  Cal.   246,   248. 


9.  Procedure  In  part  11,  when  not  In  title 
XI,  part  III.— This  section  enacts:  "Except  as 
otherwise  provided  in  this  title,  provisions  of 
part  II  of  this  code  are  applicable  to  and 
constitute  rules  of  practice  in  proceedings  men- 
tioned in  this  title."  "This  tltl'e"  contains  the 
entire  procedure  in  probate  matters,  and  part 
II  of  procedure  In  civil  cases. — San  Francisco 
P.  O.  A.  vs.  Superior  Court,  116  Cal.  443,  450, 
48  Pac  Rep.  87d. 


§  1714.  NEW  TRIALS  AND  APPEALS.  The  provisions  of  part  two  of  this 
code,  relative  to  new  trials  and  appeals — except  in  so  far  as  they  are  inconsistent 
with  the  provisions  of  this  title — apply  to  the  proceedings  mentioned  in  this  title. 

History:     Enacted  March  11,  1872. 

1.  Applied;  cited,  construed,  referred  to. 

2.  New  trials — And  appeals  in  probate. 

3.  Same— Motion  for. 

4.  Same — Where  certain  facts  to  be  determined. 

5.  Same — Will  contest — Order  denying  new  trial 

appealable. 


1«  APPLIBD,  CITBD,  CONSTRUED,  RB- 
FERRED  TO,  etc.,  in:  Estate  of  Dunne,  63 
Cal.  631  (construed):  Estate  of  Crosby,  65  Cal. 
574.  676  (construed  with  S  1713  ante  and  99  1716, 
1716  post);  Estate  of  Doyle,  68  Cal.  132.  8  Pac. 
Rep.  691  (construed  with  991716,  1716,  1717 
post);  Estate  of  Sanderson,  74  Cal.  199,  206, 
16  Pac.  Rep.  763  (construed  with  9 1713  ante, 
99 1716,  1716  post) ;  Estate  of  Wlard,  83  Cal. 
619.  24  Pac.  Rep.  46  (applied);  Estate  of 
Bauquier.  88  Cal.  302,  816,  26  Pac.  Rep.  178, 
632  (construed  with  $9  688,  666  ante) ;  Leach 
vs.  Pierce,  91  CaL  614,  618,  29  Pac.  Rep.  235 
(cited);  Estate  of  Franklin,  138  Cal.  684,  685, 
65  Pac.  Rep.   1081   (cited). 

As  to  appeals,  see  ante  9  936  et  seq.  and 
notes. 

As  to  new  trials,  see  ante  9  666  et  seq.  and 
notes. 

S.     NlfiW    TRIALS— And   appeals   la   probate. 

—By  this  section  provisions  of  code  concern- 
ing  new  trials  and  appeals  are  made  applicable 
to  proceedinsrs  in  probate  court.  Each  pro- 
ceedingr  commenced  in  probate  court,  pending 
administration,  must  in  nature  of  things  be 
considered  separate  suit,  or  in  nature  of  dis- 


tinct action. — Estate  of  Dunne,  63  Cal.  631. 
See  Estate  of  Rose,  80  Cal.  166,  170,  22  Pac. 
Rep.  86;  Estate  of  Walkerly,  94  Cal.  862,  363, 
29  Pac.  Rep.  719;  Estate  of  Spencer,  96  Cal. 
448,  449,  31  Pac.  Rep.  463;  Estate  of  Winslow, 
128  Cal.  311,  312,  313,  60  Pac.  Rep.  931;  Estate 
of  Murphy,  128  Cal.  889,  84*0,  60  Pac.  Rep. 
930. 

5.  Motion  for.— The  proceediners  on  a  mo- 
tion for  new  trial  do  not  apply  to  the  case  of 
an  order  settliner  the  annual  account  of  an 
executor. — Estate  of  Franklin,  133  Cal.  684, 
66  Pac.  Rep.  1081. 

4»     'Where  certain  facts  to  be  determined.-^ 

It  would  be  impracticable  to  enumerate  cases 
in  which  motion  for  new  trial  is  appropriate 
in  probate  proceedingrs.  But  it  may  be  stated, 
crenerally,  that  .whenever  action  of  court  which 
is  invoked  is  dependent  upon  existence  of 
certain  extrinsic  facts,  which  are  presented  to 
it  for  determination  in  form  of  pleadingrs,  and 
are  to  be  decided  by  it  in  conformity  with 
preponderance  of  evidence  offered  thereon,  an 
issue  of  fact  arises  which,  after  Its  decision, 
may  be  re-examined  by  court  upon  motion  for 
new  trial. — Estate  of  Bauquier,  88  Cal.  302. 
316,  26  Pac.  Rep.  178,  632. 

6.  'Will  conteat— Order  denying  new  trial 
appealablew— An  order  denyingr  contestant's 
motion  for  new  trial.  In  matter  of  contest 
for  probate  of  will,  is  an  appealable  order.— 
Estate  of  Boyle,  68  Cal.  182,  8  Pac.  Rep.  691. 


§  1715.    WITHIN  WHAT  TIME  APPEAL  MUST  BE  TAKEN.    The  appeal  must 
be  taken  within  sixty  days  after  the 'order,  decree,  or  judgment  is  entered. 

History:  Enacted  March  11,  1872;  repealed  by  Code  (Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  233,  act  held  unconstitutional,  see  history^ 
§  5  ante. 


1.  Applied,  cited,  constTued,  referred  to. 

2.  Action  of  superior  court — Not  definite  until 

entered. 

3.  Appeal  —  Attempted   after    sixty    days,    in- 

effective. 

4.  Same— Prom  order  denying  homestead. 

5.  Same— In  probate,  six^  days  after  entry  of 

order. 

0.  Same — ^Premature  before  entry  in  judgment- 
book. 

7.  Entry  of  judgment — Purelv  ministerial. 

8.  Same — Should  show  date  of  entry. 


9.  Same — ^Before  statute  allowing  appeal,   not 
appealable. 

10.  Order  entered,  for  appeaL     When  at  large, 

upon  minutes. 

11.  Orders  in  probate — ^In  fuU  force  before  en- 

tered. 

12.  Bight  of  appeal — Exercised  when  order  en- 

tered. 

13.  Section  limits  time  of  appeaL 

ll  APPLnSD,  CITED,  CONSTRUED,  RB- 
FBRRBD  TO,  etc..  In:  Estate  of  Burns,  64 
Cal.   223,   228    (applied);   Estate   of   Crosby,   66 
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Cal.  674,  676  (construed  with  §§  1713,  1714  ante. 
S 1716  post) ;  Estate  of  Harland.  64  Cal.  379, 1  Pac 
Rep.  169  (applied);  Estate  of  Burton,  64  Cal.  428, 
429,  1  Pac.  Rep.  702  (applied):  Estate  of  Doyle, 
68  Cal.  182,  8  .Pac  Rep.  691  (construed  with 
S  1714  ante,  S9  1716,  1717  post);  Estate  of  Moore, 
72  Cal.  335,  339,  13  Pac.  Rep.  880  (construed 
with  §  1717  post) ;  Estate  of  Sanderson,  74 
Cal.  199,  205,  15  Pac.  Rep.  768  (cited);  Estate 
of  Fisher,  75  Cal.  623,  624,  17  Pac.  Rep.  640 
(applied);  Estate  of  Wiard,  83  Cal.  619,  24 
Pac.  Rep.  45  (applied);  Leach  vs.  Pierce,  93 
Cal.  614,  621,  29  Pac.  Rep.  236  (cited);  Estate 
of  Westerfleld,  96  Cal.  113.  114,  30  Pac.  Rep. 
1104  (cited);  Estate  of  Heldt.  98  Cal.  653.  33 
Pac.  Rep.  549  (cited);  Ex  parte  Miller,  109 
Cal.  643,  646,  42  Pac.  Rep.  428  (cited);  Estate 
of  Pearsons,  119  Cal.  27,  28,  50  ?ac.  Rep.  929 
(construed  with  91704  ante);  Estate  of  Sheid, 
122  Cal.  528.  529,  55  Pac.  Rep.  828  (construed); 
Estate  of  Hugrhston.  133  Cal.  821.  322,  323,  65 
Pac.  Rep.  742,  1039  (construed);  Los  Anereles 
vs.  Los  Anereles  C.  W.  Co..  134  Cal.  121,  122. 
66  Pac.  Rep.  198  (cited);  Estate  of  Leonls,  138 
Cal.  194.  197.  71  Pac.  Rep.  171  (cited);  Estate 
of  Campbell,  141  C^l.  72.  73,  74  Pac.  Rep.  660 
(construed);  Estate  of  Dole.  147  Cal.  188.  194. 
81  Pac.  Rep.   634   (cited). 

As  to  appeals  by  exe«iitoni  and  admlnlstm- 
torUf  see  ante  9  166. 

Aa  to  appeals  la  probate  matters,  see  ante 
S  968  subd.  8  and  note. 

2.  ACTIOIV  OF  SUPBRIOR  C01TRT— Iffot 
definite  antU  entered^— A  statute  ffiviBGr  rlSTht 
of  appeal  from  Juderment  or  order  which  has 
not  become  final  and  irrevocable  impairs  no 
vested  rights,  and  is  not  retroactive.  "The 
action  of  superior  court  does  not  become 
definite  and  certain  until  it  is  entered  at' 
lengrth  in  its  records"  (dls.  op.  Beatty,  C.  J.). — 
Estate  of  Huerhston,  133  Cal.  821,  824,  66  Pac. 
Rep.  742,  1039. 

8.  APPBAL-^ttempted  after  sixty  daya* 
ineffective^— The  time  for  appeal  from  probate 
orders,  judgrments,  and  decrees,  is  limited,  by 
this  section,  to  sixty  days  from  date  of  entry, 
and  this  court  has  no  Jurisdiction  of  an 
appeal  attempted  after  lapse  of  that  time. 
Decisions  to  this  effect  are  numerous,  and  lan- 
ITuaere  of  statute  is  plain  (see  Estate  of  Wiard, 
83  Cal.  619,  620.  24  Pac.  Rep.  46.  and  numerous 
cases  in  which  that  case  has  been  cited  and 
followed). — Estate  of  Campbell.  141  Cal.  72,  78, 
74   Pac.   Rep.    560. 

4.  From  order  denying  homeateadi — On  the 

26th  day  of  December.  1882.  court  denied  ap- 
plication of  widow  to  have  homestead  set  aside 
to  her  out  of  estate  of  her  deceased-  husband. 
Notice  of  appeal  was  filed  and  served  on  7th 
day  of  June,  1883,  and  appeal  was  dismissed 
because  appeal  was  not  taken  within  sixty 
days  after  said  order,  decree,  or  judennent  was 
entered. — Estate  of  Harland.  64  Cal.  879.  1  Pac. 
Rep.  159;  Estate  of  Burton,  64  Cal.  428.  429, 
1  Pao.  Rep.  702;  Estate  of  Fisher.  76  Cal.  628. 
624.  17   Pcus.   Rep.   640. 

5.  In  probate,  sfacty  days  after  entry  of  or* 
der. — ^An  appeal  In  probate  must  be  taken 
within  sixty  days  after  entry  of  order,  decree, 
or  judffment  appealed  from. — Estate  of  Wiard, 
88   Cal.    619,    620,   24   Pac.   Rep.    46;   Estate   of 


Backus.  96  Cal.  671.  672,  80  Pac.  Rep.  796: 
Estate  of  Heldt,  98  Cal.  563,  38  Pac.  Rep.  649; 
Estate  of  Pearsons.  119  Cal.  27.  28.  29,  60  Pac. 
Rep.  929;  Estate  of  Campbell.  141  Cb,1,  72,  74. 
74  Pac.  Rep.  560.  See  Estate  of  Harland.  64 
Cal.    879,    1    Pac.    Rep.    169. 

6.  Premature  before  entry  In  Jadsment- 
book.— An  appeal  is  premature  If  taken  before 
entry  of  Judsrment  in  judsrment-book.^ — ^Menzies 
vs.  Watson,  105  Cal.  109,  113,  88  Pac.  Rep. 
641;  Estate  of  Pearsons,  119  Cal.  27,  28.  29.  60 
Pac.  Rep.  929;  Estate  of  Scott.  124  Cal.  671,  676. 
67  Pac.  Rep.  664. 

7.  E3NTRY  OF  J1TD6MBNT*-Pnrely  minia- 
terial.*-The  riffht  of  appeal  is  fflven  from  or- 
der, or  Judgrment.  and  may  be  exercised  when 
order  or  Jud^rment  is  entered.  It  is  duty  of 
proper  ofllcer  to  make  entry,  and  he  can  be 
compelled  to  perform  his  duty.  The  Judg'ment 
is  result  of  Judicial  action.  The  entry  of 
judgment  is  purely  ministerial  matter. — Estate 
of  Huerhston.  188  Gal.  821.  828,  66  Pac.  Rep. 
742,  1039;  Estate  of  Wood,  187  Cal.  129,  133. 
69   Pac.  Rep.   900. 

8*  Sbonld  sbow  date  of  entry.»In  whole 
range  of  duties  of  clerk  there  is  none  more 
Important  than  duty  of  keeping  true  history 
of  time  when  this  "clericar*  work  was  actu- 
ally done.  Under  our  practice  it  is  Initial 
point  of  many  rights.  To  wilfully  make  false 
certificate  as  to  these  matters  is  violation  of 
ofllclal  duty. — ^Menzies  vs.  Watson.  106  Cal. 
109,  112,  38  Pac.  Rep.  641. 

9.  Before  atatnte  allowinip  appeal^  not  ap- 
pealable^—^rder  refusing  to  revoke  probate  of 
will  was  made  In  January.  1901,  when  there 
was  no  appeaL  Upon  February  28,  1901,  9  928 
ante  was  amended,  giving  right  on  motion  to 
dismiss  appeal.  The  contention  that,  as  timo 
for  appeal  begins  to  run  from  date  of  entry, 
and  order  not  entered  until  after  amendment 
in  effect,  therefore  law  is  given  no  retroactive 
effect  by  holding  that  right  of  appeal  Is 
granted,  cannot  be  maintained.  It  is  order 
that  statute  says  may  be  appealed  from; 
entry  serves  only  purpose  of  fixing  time  from 
which  appeal  may  be  taken.  An  order  in 
probate  Is  complete  before  entered. — Estate 
of  Hughs  ton.  133  Cal.  321.  322,  66  Pac.  Rep. 
742.   1039. 

10.  ORDER  BNTBRBD  FOR  APPEAI<— 
Wbea  at  large,  vpon  ntlnates,-— This  section 
prorv^ides  that  "the  appeal  must  be  taken  with- 
in sixty  days  after  order,  decree,  or  judgment 
is  entered,*'  and  for  purposes  of  an  appeal  it 
is  "entered"  when  entered  at  large  upon 
minutes. — Estate  of  Sheid.  122  GaL  628.  629. 
66   Pac.   Rep.   328. 

XI.  ORDERS  IN  PROBATE— In  fall  force 
before  entered.— This  section  only  fixes  time 
when,  and  number  of  days  in  which,  a  party 
may  take  his  appeal.  Certainly,  as  to  probate 
orders,  decrees,  or  Judgrments,  their  entry  in 
book  prescribed  by  statute  is  no  part  thereof. 
They  are  perfect  and  complete  and  have  full 
force  and  effect  before  they  are  entered. — Es- 
tate of  Hughston.  188  Cal.  S21.  823,  66  Pao. 
Rep.   742.  743,   1089. 

12.  RIGHT  OF  APPELAI«— Cicerolsed  wbea 
order  entered^— The   right  of  appeal  is  given 
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from  order  or  Judgment,  and  may  be  exercised 
when  order,  or  judg'ment.  Is  entered.  It  is 
duty  of  proper  oflSber  to  make  entry*  and  he 
may  be  compelled  to  perform  his  duty.  The 
Judgment  is  result  of  Judicial  action.  The 
entry  of  judgment  is  purely  a  ministerial 
matter. — Estate  of  Huffhston,  188  Gal.  881,  888, 
€6  Pac.  Rep.   742,  1039. 


IS.     SB2CTION  LIMITS  TIBIB  OF  APPBAIi.— 

The  entry  of  judgrment,  or  order,  only  serves 
purpose  of  flxiner  the  time  from  which  the  ap- 
peal may  be  taken.  This  section  only  fixes 
time  when,  and  number  of  days  in  which,  a 
party  may  take  his  appeal.— Estate  of  Hugrh- 
ston,  138  Cal.  821.  822,  323,  65  Pac.  Rep.  742, 
1039. 


§1716.  ISSUES  JOINED  IN  PBOBATE  COUBT,  HOW  TBIED  AND  DIS- 
POSED  OF.  All  issues  of  fact  joiiled  in  probate  proceedings  must  be  tried  in 
conformity  with  the  requirements  of  article  two,  chapter  two,  of  this  title,  and 
in  all  such  proceedings  the  party  afiSrming  is  plaintiff,  and  the  one  denying  or 
avoiding  is  defendant.  Judgments  therein,  on  the  issue  joined,  as  well  as  for  costs, 
may  be  entered  and  enforced*  by  execution  or  otherwise  by  the  court  as  in  civil 
actions. 

History:  Enacted  March  11,  1872,  founded  on  §  294  Probate  Act  as  amended 
Maj  20, 1861,  Stats.  1861,  p.  653,  S  110;  March  30,  1868,  Stats.  1867-8,  p.  629,  S  2; 
amended  April  16,  1880,  Code  Amdts.  1880  (G.  G.  P.  pt.),  p.  106. 

that  settlement  shall  be  made  by  court.— 
Bstate  of  Moor^,  72  Cal.  886,  889*  13  Pac  Rep. 
880;  Estate  of  Herteman,  78  Cal.  645,  647,  16 
Paa  Hep.  121. 

&  Samei— BSxoeptloiUi  to  acconmty  no  rlslit 
to  new  trial.— Settling  account  of  an  executor, 
or  administrator,  is  not  one  of  those  in  which 
rlcrht  to  Jury  trial  is  eriven.  Exceptions  to 
account  do  not  create  "issues  of  fact  joined," 
such  as  must  be  submitted  to  Jury.  and.  if 
not,  then  such  exceptions  do  not  under  said 
sections  give  riffht  to  mption  for  new  trial. — 
Estate  of  Sanderson,  74  Cal.  199,  205,  15  Pac 
Hep.  753;  Estate  of  Franklin.  133  CaL  584,  685, 
66  Pac  Rep.  1081. 

4.  Wlthoat  ■peeial  Isanes,  where  Issaea  by 
pleadlnss.^-Claim  that  court  below  committed 
error  in  submitting:  special  issues  to  Jury 
upon  Questions  of  heirship,  under  this  sec- 
tion, and  that,  as  no  written  demand  was  made 
for.  Jury,  court  erred  in  allowing:  one  to  be 
called,  and  tried  Issues  Joined,  cannot  be  sus- 
tained where  it  appears  from  statement  that 
defendants  and  appellants  some  days  before 
had  orally  demanded  Jury  to  try  issues  raised, 
and  plaintiffs  made  no  objection,  and  defend- 
ants did  not  put  their  deiAand  in  writing:,  but, 
day  before  that  on  which  trial  commenced, 
they  withdrew  their  demand  for  Jury,  and 
plaintiffs,  thereupon,  filed  and  served  written 
demand  for  Jury  to  try  special  issues,  and,  a1 
opening:  of  court  on  first. day  of  trial,  plain- 
tiffs asked  for  Jury  In  accordance  with  theii 
written  demand. — Estate  of  Westerfleld,  9< 
Cal.  113,  114,  30  Pac.  Rep.  1104. 

5.  PLEADING^D«nlal  by  administrator.— 
An  administrator  being:  served  with  procesE 
on  petition  of  one  seeking:  appointment,  at 
administrator  in  his  place,  must  deny  or  avoi<: 
the  allegratlons  of  the  petition,  and  this  denial 
being:  in  nature  of  an  answer,  no  repllcatiot 
is  required  thereto. — ^Estate  of  Wooten,  66  Cal 
822,  826. 


1.  Applied,  cited,  eonstrued,  referred  to. 

2.  Jurj   trial  —  Inappropriate  to  settlement   of 

aeoonnts. 

3.  Same — Same — ^Exceptions  to  aoeoimt,  no  right 

to  new  triaL 

4.  Same — Without  special  issues,  where  issues  hy 

pleadings. 

5.  Pleading— Denial  by  administrator. 

1.  APPIilBD,  CITE3D,  CONSTftUBSD,  RB- 
FERRBD  TO,  etc.,  in:  Estate  of  Wooten,  66 
Cat.  822,  326  (cited);  Estate  of  Doyle,  68  Cal. 
132,  8  Pac.  Rep.  691  (construed  with  §9 1714, 
1715  ante,  91717  post);  Estate  of  Moore,  72 
Oal.  835,  887,  839,  13  Pac.  Rep.  880  (construed 
with  91717  post);  Estate  of  Sanderson,  74 
Cal.  199,  207,  16  Pac.  Rep.  763  (construed): 
Estate  of  Redfleld,  116  Cal.  637,  643,  48  Pac 
Rep.  794  (cited);  Estate  of  Franklin,  188  Cal. 
684,  585,  66  Pac.  Rep.  1081  (construed  with 
9  1717  post);  Estate  of  Latour,  140  Cal.  414,  439, 
73  Pac.  Rep.  1070,  74  Id.  441  (referred  to);  Es- 
tate of  Harrington,  147  Cal.  124,  128,  81  Pac. 
Rep.  546,  547  (construed). 

As  to  how  and  wbat  Issues  are  to  be  trled^ 
see  post  9  1717. 

S.  JURY  TRLAIi— Inappropriate  to  ■cttle* 
nent  of  aeeovnta.— The  lang:uag:e  of  this  sec- 
tion and  next  section  is  certainly  very  posi- 
tive and  comprehensive.  The  courts  can  have 
little  difficulty  in  confining:  operation  of  these 
sections  to  those  cases  in  which  code  has 
expressly  authorised  issues  of  fact  to  be 
framed.  Without  such  provision,  under  de- 
cisions, parties  to  a  contest  in  probate  court 
would  never  be  entitled  to  Jury  trial.  But 
Matute  should  not  be  construed  as  granting: 
absolute  rigrht  to  Jury  trial  in  cases  in  which, 
according:  to  course  of  common  law.  Jury 
trial  was  denied  as  Inappropriate,  and  espe- 
cially upon  settlement  of  accounts  of  adminis- 
trators and  executors,  where  so  much  is  left 
.to  mere  discretion  of  Judg:e,  and  in  face  of 
lang^uaffe  of  code   in  many  sections  implying: 


§  1717-  OOXTRT  TO  TRY  CASE  WHEN  NO  JURY  IS  DEMANDED.  HO^ 
AND  WHAT  ISSUES  TO  BE  TRIED.  If  no  jury  is  demanded,  the  court  musi 
try  the  issues  joined.    If,  on  written  demand,  a  jury  is  called  by  either  party 
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and  the  issues  are  not  sufficiently  made  up  by  the  written  pleadings  on  file,  the 
court,  on  due  notice  to  the  opposite  party,  must  settle  and  frame-  the  issues  to  be 
tried,  and  submit  the  same,  together  with  the  evidence  of  each  party,  to  the  jury, 
on  which  they  must  render  a  verdict.  Either  may  move  for  a  new  trial  upon  the 
same  grounds  and  errors,  and  in  like  manner,  as  provided  in  this  code  for  civil 
actions. 

History:  Enacted  March  11,  1872,  founded  on  §294  Probate  Act  as  amended 
May  20,  1861,  Stats.  1861,  p.  653,  §110;  March  30,  1868,  Stats.  1867-8,  p.  629, 
§  2 ;  amended  by  Code  Commission,  Act  March  8,  1901,  Stata.  and  Amdta.  1900-1, 
p.  233,  act  held  unconstitutional,  see  history,  §  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Impanelment   of   jury — Court   finding   on  all 

issues. 

1.  APPIilBD,  CITBD,  CONSTRUBD,  RXU 
FERRED  TO,  etc.,  in:  Estate  of  Doyle,  68  Cal. 
132,  8  Pac.  Rep.  691  (construed  with  8§  1714, 
1716,  1716  ante);  Estate  of  Moore,  72  Cal.  836, 
339,  13  Pac.  Rep.  880  (construed  with  9 1716 
ante);  Estate  of  Westerfleld,  96  Cal.  118,  114, 
30  Pac.  Rep.  1104  (construed);  Estate  of 
Franklin,  133  Cal.  684,  686,  66  Pac.  Rep.  1081 
(construed  with  S  1716  ante). 

Am  to  new  trial  and  appeals,  see  ante  8  1714 
and  note. 


2.     IMPAlVELMBlfT    OF    JURY — Court    flnd- 

1ns  on  all  Issnes.  Where  special  Issues  were 
referred  to  Jury,  upon  question  of  heirship,  in 
proceediner '  under  91664  ante,  contention  that 
court  erred  in  allowiner  jury  to  be  called  to 
try  issues  joined  cannot  be  sustained.  Impan- 
elment of  jury  was  objected  to,  as  well  aa 
submission  of  Issues  joined,  on  ground  that  no 
special  Issues  had  been  framed  and  settled, 
and  court  committed  no  error  in  overruling 
this  objection,  particularly  In  view  of  fact 
that  record  shows  that  court  itself  found  upon 
all  issues  submitted  to  jury. — Estate  of  West- 
erfleld,  96  Cal.   lis,   114,  80  Pac.  Rep.   1104. 


§  1718.  COXTBT  TO  APPOINT  ATTORNEY  FOB  MINOB  OB  ABSENT  HEIBS, 
DEVISEES,  LEGATEES,  OB  CBEDITOBS,  WHEN,  AND  WHAT  COBSPENSA- 
TION  HE  IS  TO  BECEIVE.    [Repealed.] 

«  HIatory:     Enacted  March  11,  1872,  founded  on  §295  Probate  Act;    amended 

March  24,  1874,  Code  Amdts.  1873-4,  p.  374;  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.},  p.  106;  repealed  hj  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  233,  act  held  unconstitutional,  see  history^  i5  ante; 
re-repealed  March  19,  1903,  Stats,  and  Amdts.  1903,  p.  243. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Section— Repealed  in  1903. 

3.  Same — Contemplates  proceeding  in  which  court 

has  already  acquired  jurisdiction. 

4.  Same — Provides  upon  hearing  of  certain  peti- 

tions. 

5.  General   provisions   in   relation   to   guardians 

ad  litem. 

6.  Provision  of  this  section  to  effect  that  attorney 

may  receive  fee. 

7.  Service — Appearance  of  appointed  attorney. 

8.  The  attorney  for  .minors  in  probate  proceed- 

ings. 

1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Carpenter  vs.  Superior 
Court,  76  Cal.  596,  699.  19  Pac.  Rep.  174  (con- 
strued): Campbell  vs.  Drais,  125  Cal.  263,  258, 
67  Pac.  Rep.  994  (construed);  Estate  of  Lux, 
134  Cal.  3,  6,  66  Pac.  Rep.  80  (construed); 
Estate  of  Carpenter,  146  Cal.  661,  663,  666. 
80  Pac.  Rep.  1072  (construed);  Robinson  vs. 
Fair,  128  U.  S.  66.  89,  bk.  32  L.  ed.  415,  424, 
9  Sup.  Ct  Rep.  80  (applied). 

2.  SECTION—- Repealed  In  1908  (see  history 
to  section),  but  decisions  under  section  as  it 
formerly  stood  may  yet  have  interest,  and  for 
that  reason  are  srlven  here. 

8.  Contemplates  proceeding  In  vrblch  conrt 
lias  already  acquired  Jurisdiction.— •This  sec- 
tion, which  provides  that  "at  or  before  hearingr 
of  petition  .  .  .  for  sales  of  real  estate"  court 


may  appoint  some  attorney  to  represent 
minors,  evidently  refers  to  some  particular 
proceeding,  and,  taken  in  connection  with 
other  provisions  of  code,  clearly  contemplates 
proceeding:  in  which  court  has  already  ac- 
quired Jurisdiction  of  minors. — Campbell  vs. 
Drais.  125  Cal.  253.  258,  67  Pac.  Hep.  994. 

4,  Provides  apon  hearing  of  certain  petl* 
tlons,  where  all  parties  interested  in  estate 
are  required  to  be  notified,  court  may,  in  Its 
discretion,  appoint  an  attorney  to  represent 
in  all  such  proceedings  "devisees,  legatees, 
heirs,  or  creditors  of  decedent  who  are  minors, 
and  have  no  general  guardian  in  county,  or 
who  are  non-residents  of  state,  and  those  in- 
terested who,  though  they  are  neither  of  such 
minors  nor  non-residents,  are  unrepresented. 
Attorney  is  to  be  allowed  fee  to  be  paid  as 
necessary  cost  of  administration,  and  upon 
distribution  to  be  charged  to  party  repre- 
sented by  attorney. — Estate  of  Lux,  134  C^l.  3, 
6.  66  Pac  Rep.  30. 

5.  OENERAL  PROVISIONS  IN  RBLATIOIff 
TO  GUARDIANS  AD  LITEM  in  chapter  on  par- 
ties to  civil  actions  do  not  apply  to  probata 
proceedings.  It  has  been  held  that  for  some 
purpose  probate  proceedings  are  not  "civil 
actions."  and  they  are  not  to  be  considered 
civil  actions  or  proceedings  within  meaning 
of  above  provisions.^-Carpenter  vs.  Saperlor 
Court,  76  Cal.  696,  698,  19  Pac  Rep.  174. 
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«.     PROVISION   OF  THIS   SBCTION  TO  BT- 
FBCT  THAT  ATTORNBY  MAY  RECBIVB  FBB 

to  be  ilzed  by  court,  which  must  be  paid  out 
of  funds  of  estate  as  necessary  expenses  of 
administration,  means  only  that  such  fee  shall 
be  paid  from  portion  of  heir,  leeratee,  or 
devisee  represented,  as  necessary  part  of  ex- 
pense of  administration,  but  until  payment  of 
ereneral  expenses  of  administration  of  estate 
and  debts  of  deceased  there  can  be  no  portion 
of  party  so  represented  from  which  such  pay- 
ments can  be  made.  The  attorneys  so  ap- 
pointed stand  in  no  better  position  than  person 
whom  he  represents,  and  his  compensation 
is  dependent  upon  existence  of  fund  or  prop- 
erty belonfflns  to  such  person.  Until  payment 
of  general  expenses  of  administration  and 
debts  of  deceased  there  can  be  no  such  fund 
or  property. — Etetate  of  Carpenter,  146  Cal.  661, 
666,  80  Pac.  Rep.  1072. 


7.  SBRVICB^— Appearance  of  appointed  at- 
torney provided  for  under  this  section  as  it 
stood  in  1874  implies  that  there  must  be  no- 
tice to  the  parties  and  service  thereof  In  fact 
prior  to  such  appearance,  and  when  the  con- 
trary appears  affirmatively  such  attorney 
could  not  waive  both  notice  and  service. — 
Campbell  vs.  Drals,  126  Cal.  263.  269,  67  Pac. 
Rep.  994. 

8.  THS2  ATTORNBY  FOR  MINORS  IN 
PROBATB  PROCBBDIN6S  is  to  "represent" 
minor,  and  so  far  as  he  Is  concerned  to  conduct 
and  control  proceedingrs;  so  that  If  ereneral 
provisions  applied,  it  would  be  possible  to 
have  two  representatives  of  minor  In  same 
contest,  neither  of  whom  would  be  subordinate 
to  other.  Such  result  could  not  have  been  In^ 
tended. — Carpenter  vs.  Superior  Court,  76  Cal. 
696,   699,   19   Pac   Rep.   174. 


§  1719.    DECBEE8,  WHAT  TO  BE  BECOBDED.    When  a  judgment  or  decree 

is  made,  setting  apart  a  homestead,  confirming  a  sale,  making  distribution  of  real 

property,  or  determining  any  other  matter  affecting  the  title  to  real  property,  a 

certified  copy  of  the  same  must  be  recorded  in  the  office  of  the  recorder  of  the 

county  in  which  the  property  is  situated. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §  296  Probate 
Act  as  amended  May  7,  1855,  Stats.  1855,  p.  301;  M^  20,  1861,  Stats.  1861, 
p.  654,  S  112;    amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  375. 

Am  to  deftnltloa  and  esaentlaLi  of  Jvdsment,  see  monographic  note  29  Am.  St  Rep.  82. 

§  1720.  COSTS,  BT  WHOM  PAID  IN  CERTAIN  CASES.  When  it  is  not 
otherwise  prescribed  in  this  title,  the  superior  court,  or  the  supreme  court,  on  ap- 
peal, may,  in  its  discretion,  order  costs  to  be  paid  by  any  party  to  the  proceedings, 
or  out  of  the  assets  of  the  estate,  as  justice  may  require.  Execution  for  the  costs 
may  issue  out  of  the  superior  court. 

History:  Enacted  March  11,  1872,  founded  on  §302  Probate  Act  as  amended 
May  7,  1855,  Stats.  1855,  p.  302,  S  13;  amended  April  16,  1880,  Code  Amdto.  1880 
(C.  C.  P.  pt.),  p.  106. 

1, 2.  Applied,  cited,  eonstmed,  referred  to. 

3.  Costs  in  probate  —  Awarded  hj  virtue  of 

statute  entirely. 

4.  Same— Do  not  include  attorney's  fees. 

5.  Same— Good  faith,  reasonable  cause,  basis  of. 

6.  Same — Judgment  without,  not  amended  to 

include  costs. 

7.  Same — Not  allowed  to  counsel. 

8.  Same— No  judgment  nunc  pro  tunc — ^Inad- 

vertence  of  litigant. 

9.  Same — Only  as  incident  to  a  judgment  or 

order. 

10.  Same — Order  for  payment,  after  decree  of 

distribution,  void. 

11.  Same — Properly  disallowed,  undue  influence 

of  executor. 

12.  Same — Seeking  specific  performance,  against 

either  or  neither. 

13.  Same— Of  shorthand  reporter,  on  removal — 

No  bad  faith. 

14.  Same — Will  contest,  refusal  to  award,  sus- 

tained. 

15.  Expenses  of  contest — May  be  taxed  against 

estate. 
10.  Funds  —  Not   appropriated   until  will   con- 
test decided. 


17.  Same — No  arbitrary  allowance  out  of  estate. 

1.  APPLIBD,  CITED,  CONSTRUED,  RE- 
FEIRRBD  TO,  etc. — 1.  Code  »ectlon.— Estate  of 

Mulllns,  47  Cal.  450,  462  (construed);  Henry 
vs.  Superior  Court,  98  Cal.  569,  571,  29  Pac. 
Rep.  230  (construed);  Estate  of  McKinney,  112 
Cal.  447,  453,  44  Pac.  Rep.  743  (construed); 
Estate  of  Olmstead,  120  Cal.  447,  452,  453, 
454,  62  Pac.  Rep.  804  (construed);  Estate  of 
Potter,  141  Cal.  424,  426,  75  Pac.  Rep.  850,  851 
(construed). 

2.  Same— -2.  Probate  Act  {302. — Estate  of 
Oarraud,   36  Cal.   277,   280    (construed). 

As  to  liability  of  executor,  or  admlnlatrator, 
for  costs,  see  ante  S 1509. 

8.  COSTS  IN  PROBATE— Awarded  by  rlrtne 
of  statute  entirely. — Superior  court,  acting:  in 
probate  proceedingrs,  obtains  its  authority  to 
award  costs  from  statute,  and  not  by  virtue  of 
Its  general  probate  Jurisdiction. — ^Henry  vs. 
Superior  Court,  93  Cal.  669,  571,  29  Pac.  Rep. 
230. 

4.  Do  not  Include  attomey'ii  fees.— The  dis- 
cretion of  court  as  to  allowance  of  costs  Is  to 
be  exercised  In  determiningr  by  whom  and  out 
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of  what  fund  costs  are  to  be  paid,  and  does  not 
extend  to  determinlnir  that  costs  Include  some- 
tnlngr  other  and  different  from  what  term 
implies.  Attorney's  fees,  for  services  rendered 
executor  in  probating  will,  are  not  in  any 
sense  part  of  costs  in  case. — Estate  of  Olm- 
stead.  120  Cal.  447,  464,  52  Pac.  Rep.  804. 

S*     Good  ialth,  reasonable  cause,  basis  of<^ 

A  probate  judge  is  clothed  with  discretion  to 
order  costs  to  be  paid  "by  any  party  to  pro- 
ceediners,  or  out  of  assets  of  estate  as  justice 
may  require."  This  discretion  cannot  be  ex- 
ercised until  there  is  somethingr  upon  which  it 
may  be  based.  All  provisions  of  code  bearing 
upon  subject  of  probate  contests  indicate  that 
good  faith  and  reasonable  cause  are  things 
to  be  inquired  into  by  court  in  exercise  of  its 
discretion. — Henry  vs.  Superior  Court,  98  Cal. 
669,   672,  29   Pac.  Rep.  230. 

9.  Judgment  wtthont,  not  amended  to  In- 
clude costs. — ^Where  court,  in  proceedings  un- 
der §9 1697,  1698  ante,  has  entered  final  judg- 
ment, and  has  ordered  each  party  to  contest 
to  bear  and  pay  his  own  costs,  or,  what  in 
law  would  have  been  equivalent,  to  have  made 
no  order  whatsoever  concerning  costs,  such 
judgment  so  entered  cannot  therefore  be 
amended  by  court  so  as  to  include  costs. — Es- 
tate of  Potter,  141  Cal.  424,  426,  76  Pac.  Rep. 
860,   861. 

7.  Not  allowed  to  counsel.*— Costs  in  probate 
proceeding  cannot  be  allowed  to  counsel;  if 
allowed  at  all,  they  should  be  allowed  directly 
to  parties  themselves. — Henry  vs.  Superior 
Court,  98  Cal.  669,  670,  29  Pac.  Rep.  280. 

8.  No  Judgment  nunc  pro  tune — Inadvert- 
ence of  litlgant«-»Motion  made  by  party  in 
proceedings  under  99  1597,  1698  ante,  for  judg- 
ment nunc  pro  tunc,  by  which  he  proposed  to 
ask  court  to  amend  judgment  by  adding  there- 
to judgment  for  costs  against  petitioner  upon 
ground  "that  such  administrator  inadvertently 
failed  on  said  eleventh  day  of  June  to  ask  for 
said  judgment."  Undoubtedly  ground  of  mo- 
tion afforded  no  legal  reason  nor  legal  excuse 
for  court's  action.  The  fact  that  party  litigant 
inadvertently  fails  to  ask  for  judgment  confers 
neither  power  upon  court  nor  right  upon 
litigant,  to  seek  modification  of  such  judgment 
as  court  may  have  advisedly  given. — Estate 
of  Potter,  141  Cal.  424,  426,  75  Pac.  Rep.  850, 
861. 

9.  Only  as  Incident  to  a  Judgment  or  order. 
— The  superior  court,  acting  In  probate  pro- 
ceedings, obtains  its  authority  to  award  costs 
by  statute,  and  not  by  virtue  of  its  general 
probate  jurisdiction.  If  there  is  any  authority 
upon  which  an  order  that  special  administra- 
tor pay  attorneys  of  executors  moneys  out  of 
funds  of  estate  in  his  hands  can  be  supported, 
it  must  be  found  in  this  section  of  code.  If 
counsel  fees  for  services  rendered  executor,  in 
probating  will,  may  be  regarded  as  "costs" 
within  meaning  of  this  section,  they  cannot 
be  allowed  except  as  an  incident  of  some  judg- 
ment, or  order  of  court. — ^Henry  vs.  Superior 
Court,  93  Cal.  669,  571,  29  Pac.  Rep.  230. 

10.  Order  for  payment,  after  decree  of  dis- 
tribution, void.— Order  granting  an  allowance 
for   personal    services,    rendered    in    behalf   of 


Infant  heirs  by  order  of  probate  court,  ex- 
penses and  costs  advanced  in  prosecution  of 
an  appeal  from  an  order  of  distribution,  and 
directing  executrix,  sole  distributee,  to  pay 
same  out  of  funds  of  estate  in  her  hands,  oper- 
ates upon  same  subject-matter  as  former  order, 
and  is  therefore  null  and  void  for  want  of 
jurisdiction  of  court  at  time  it  was  made. — 
Estate  of  Oarraud.  86  Cal.  277,  280;  Goad  vs. 
Montgomery,  119  Cal.  662,  568,  61  Pac.  Rep.  681. 
See  notes  48  Am.  Dec.  746,  747;  41  Am.  St. 
Rep.  144. 

11.  Properly  disallowed,  undue  Influence  of 
executor.— In  case  of  proceedings  for  revoca- 
tion of  probate  of  will,  law  makes  it  duty  of 
court  to  determine  whether  costs  shall  be  paid 
by  contestants,  or  out  of  assets  of  estate.  In 
case  where  court  exercised  its  discretion,  and 
determined  that  costs  should  not  be  paid  out 
of  estate,  having  found  that  will  was  obtained 
throjagh  undue  infiuence  of  one  of  executors, 
it  does  not  seem  that  discretion  of  court  was 
abused. — Estate  of  McKinney,  112  Cal.  447,  454, 
44   Pac.   Rep.   748. 

12.  Seeking  spedflc  performance^  agalnnt 
eltlier  or  neither.*— In  proceeding  seeking  spe- 
cific performance  of  contract  for  sale  and  con- 
veyance of  land,  made  by  deceased  with  the 
petitioners,  it  is  competent  for  court  to  order 
each  party  to  contest  to  bear  and  pay  his  own 
costs,  or,  what  in  law  would  be  equivalent,  to 
make  no  order  whatsoever  concerning  costs. — 
Estate  of  Potter,  141  Cal.  424.  426,  75  Pac. 
Rep.   850,   861. 

18.  Of  shorthand  reporter,  on  removal — No  bad 
falth.p— By  provisions  of  this  section  probate 
court  "may  in  its  discretion  order  costs  to  be 
paid  by  any  party  to  proceedings  or  out  of 
assets  of  estate,  as  justice  may  require."  In 
proceedings  in  which  these  costs  accrued,  ex* 
ecutor  was  charged  not  only  with  mismanage- 
ment of  estate,  but  with  embezzlement  and 
fraud  of  greatest  character.  No  one  of  these 
charges  was  sustained,  except  that  of  mis- 
management of  estate,  and  upon  this  ground 
only  he  was  removed  from  office  and  his 
letters  were  revoked.  No  implication  of  bad 
faith  on  part  of  executor  arises  from  mere 
fact  of  mismanagement  of  estate.  This  might 
occur  severally  from  his  incapacity  to  per- 
form duties  of  office,  and  is  not  at  all  incon- 
sistent with  fidelity  to  his  trust.  In  such  case 
costs  incurred  for  shorthand  reporter  in  pro- 
ceedings for  his  removal  might  very  well  be 
considered  by  court  as  being  proper  charge 
upon  trust  fund. — Estate  of  Mullins,  47  Cal. 
460,  452. 

14.  IVlll  contest,  refusal  to  award,  sustained* 
— After  appointment  of  executors,  court  is 
authorized,  under  this  section,  in  its  discre- 
tion, to  order  costs  of  contest  of  will  to  be 
paid  by  parties,  or  out  of  assets  of  estate. 
Where  court  exercised  this  discretion,  and  re- 
fused to  order  costs  of  first  contest  to  be  paid 
out  of  assets  of  estate,  before  executors  were 
appointed,  in  absence  of  abuse  of  discretion, 
order  will  not  be  reversed  after  will  has  been 
admitted  to  probate  and  executors  have  been 
appointed.  It  is  undoubtedly  their  duty  to 
defend  and  uphold  will. — ^Estate  of  McKinney» 
112  Cal.  447,  463,   44  Pac.  Rep.  743. 
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IS.  BXFSSN8BS  OF  CONTBgT  — May  be 
taxed  asidnst  estate. — ^Where  Judgment  or  de- 
cree first  entered  did  not  finally  determine 
rlerhtB  of  parties  to  conveyance,  in  proceediners 
under  99  1597,  1598  ante,  but  it  did  finally,  by 
amended  decree,  determine  their  rierhts  in  that 
particular  proceeding,  It  was  within  discretion 
of  court  as  contemplated  by  this  section  to 
4ax  expenses  in  contest  against  estate  which 
they  had  invoked. — Estate  of  Potter,  141  Cal. 
424,  426,  75  Pao.  Rep.  860,  851. 

le.  FUNDS— Not  appfopiiated  ontU  wUl 
contest  decided. — In  contest  over  probate  of 
will,  until  will  has  been  admitted  to  probate, 
or  probate  has  been  denied,  court  has  no  power 
to  appropriate  funds  of  estate  to  aid  either 
proponent   or  contestant. — ^Henry  vs.   Superior 


Court,  93  Cal.  569,  572,  29  Pac.  Rep.  230;  Es- 
tate of  McKinney,  112  Gal.  447,  463,  44  Pac 
Rep.   743. 

17.     No  arbitrary  allowance  ovt  of  estate^ — 

If  probate  court  has  power,  upon  initiation  of 
contests  of  will,  to  make  arbitrary  allowances 
out  of  estate  to  proponents  and  contestants, 
then  disappointed  next  of  kin,  and  claimants 
without  shadow  of  just  cause,  may  deprive 
beneficiaries  under  will,  by  prolonered  and  ex- 
pensive litigation,  of  property  siven  to  them 
by  testator.  Unless  langruagre  of  statute 
imperatively  demands  such  construction.  It 
should  not  be  placed  upon  it — ^Henry  vs.  Su- 
perior Court,  93  Cal.  669,  672,  29  Pac  Rep.  230. 
See  In  matter  of  Whelan,  6  Dem.  (N.  Y.)  425, 
2  N.  Y.  Supp.  686. 


§  1721.  EXEOUTOB,  ETC.,  TO  BE  REMOVED  WHEN  COMMITTED  FOB 
CONTEMPT,  AND  ANOTHER  APPOINTED.  Whenever  an  executor,  administra- 
tor, or  guardian  is  committed  for  contempt  in  disobeying  any  lawful  order  of  the 
court,  or  a  judge  thereof,  and  has  remained  in  custody  for  thirty  days  without 
obeying  such  order,  or  purging  himself  otherwise  of  the  contempt,  the  court  may, 
by  order  reciting  the  facts,  and  without  further  showing  or  notice,  revoke  his  letters 
and  appoint  some  other  person  entitled  thereto  executor,  administrator,  or  guard- 
ian in  his  stead. 

History:     Enacted  March  11,  1872;    amended  April  16,  1880,  Code  Amdts. 
'      1880  (C.  C.  P.  pt.),  p.  106. 

sense  an  officer  of  court.  Usually  his  acts  have 
no  validity  until  court  gives  its  aproval.  In 
respect  to  those  matters  in  which  he  acts 
under  direction,  and  subject  to  approval  of 
court,  he  may  be  regarded  as  an  officer  of 
court,  and,  as  an  officer,  his  obedience  to 
orders  of  court  may  be  enforced  by  punish- 
ment for  contempt — Ex  parte  Smith,  63  Cal. 
204,  208;  Ex  parte  Cohn,  55  Cal.  193,  196;  Wig- 
Sin  vs.  Superior  Court,  68  Cal.  398,  400,  9  Pac. 
Rep.  646;  Estate  of  Kennedy,  129  Cal.  384,  388, 
62  Pac.  Rep.  64;  McLaughlin  vs.  Barnes,  12 
Wash.  373,  875,  41  Pao.  Rep.  62. 


1.  Applied,  died,  oonstnied,  referred  to. 

2.  Obedienee  to   orders  of   court — ^Enforced   hj 

punishment  for  contempt. 

I       1.     AFPLIBD,     CITED,     CONSTRUBD,     RflS- 
I  FERRBD  TO,  etc.,  in:  Ex  parte  Smith,  58  CaL 
'  204,    208    (construed). 
^      As  to  iTbat  acts  or  omissions  are  eontempts, 

see  ante  9  1209  and  note. 

2.  OBEDIKNCB  TO  ORI>E»9  OF  COURT— 
Enforced  by  punishment  for  contempt. — An  ex- 
ecutor, though  holding  assets  of  estate  in 
trust,    is    not    merely    trustee,    but    is    in    one 


§  1722.  8EBVI0E  OF  PBOOESS  ON  GUARDIAN.  Whenever  an  infant,  insane, 
or  incompetent  person  has  a  guardian  of  his  estate  residing  in  this  state,  personal 
service  upon  the  guardian  of  any  process,  notice,  or  order  of  the  court  concern- 
ing the  estate  of  a  deceased  person  in  which  the  ward  is  interested,  is  equivalent 
to  service  upon  the  ward,  and  it  is  the  duty  of  the  guardian  to  attend  to  the  in- 
terests of  the  ward  in  the  matter.  Such  guardian  may  also  appear  for  his  ward  and 
waive  any  process,  notice,  or  order  to  show  cause  which  an  adult  or  a  person  of 
sound  mind  might  do. 

History:     Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  875;    amended 
April  16, 1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  107. 

§1723.  DISPOSITION  OF  LIFE  ESTATES  OB  HOMESTEADS,  OR  COM- 
MUNITY  PBOPEBTT,  ON  OWNEB'S  DEATH  IN  CEBTAIN  OASES.  K  any  per- 
son has  died  or  shall  hereafter  die  who  at  the  time  of  his  death  was  the  owner  of 
a  life  estate  which  terminates  by  reason  of  the  death  of  such  person,  or  if  such  per- 
son at  the  time  of  his  death  was  one  of  the  spouses  owning  lands  as  a  homestead, 
which  lands  by  reason  of  the  death  of  such  person,  vest  in  the  surviving  spouse; 
or  if  such  person  was  a  married  woman  who  at  the  time  of  her  death  was  the  owner 


S 172S        (2182) 


DISPOSITION  OF  LIFB  ESTATE,  HOMESTEAD,  ETC. 


CPt.  III. 


of  community  property  which  passed  upon  her  death  to  the  surviving  husband ;  any 
person  interested  in  the  property,  or  in  the  title  thereto,  in  which  such  estates  or 
interests  were  held,  may  file  in  the  superior  court  of  the  county  in  which  the  prop- 
erty is  situated,  his  verified  petition  setting  forth  such  facts,  and  thereupon  and 
after,  such  notice  by  publication  or  otherwise,  as  the  court  may  order,  the  court 
shall  hear  such  petition  and  the  evidence  offered  in  support  thereof,  and  if  upon, 
such  hearing  it  shall  appear  that  such  life  estate  of  such  deceased  person  abso- 
lutely terminated  by  reason  of  his  death,  or  such  homestead  or  community  property 
vested  in  the  survivor  of  such  marriage,  the  court  shall  make  a  decree  to  that  eflfect, 
and  thereupon  a  certified  copy  of  such  decree  may  be  recorded  in  the  oflSce  of  the 
county-  recorder,  and  thereafter  shall  have  the  same  eflfect  as  a  final  decree  of  dis- 
tribution so  recorded. 

History:  Enacted  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  35;  amended 
March  4,  1897,  Stats,  and  Amdts.  1897,  p.  62;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  234,  act  held  unconstitutional,  see  history, 
S  5  ante;   March  18,  1905,  3tats.  and  Amdts.  1905,  p.  146. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Notice — In   terminating   life   estate — Only  to 

persons  therein  interested. 
8.  Proceeding — Determines  death  of  party,  when 

asserted  right  accrues. 
4.  Same— Includes  only  cases  within  section. 

1.  APPLIED,  CITBD,  CONSTRUED,  RB- 
FBRRfiD  TO,  etc.,  In:  Estate  of  De  Leon,  102 
Cal.  537,  538,  641,  36  Pac.  Rep.  864  (applied); 
Fennel!  vs.  Drinkhouse,  131  Cal.  447,  450,  68 
Pac.  Rep.  734  (referred  to);  Matter  of  Tracey, 
136  Cal.  885,  387,  69  Pac.  Rep.  20  (construed); 
Hoeck  vs.  Greif,  142  Cal.  119,  120,  76  Pac.  Rep. 
670  (applied);  Hansen  vs.  Union  Sav.  Bank, 
80  Cal.  Dec.  469,  471,  82  Pac.  Rep.  768  (con- 
strued as  to  notice  sufficient  In  proceedlners 
under). 

As  to  pOBsessIom  by  life  tenant  advene  to 
reversioner,  see  monogrraphlc  note  19  Am.  St. 
Rep.   635-639. 

As  to  rlKhts  of  tenant  for  life,  see  mono- 
Igrraphlc  note  19  Am.  St  Rep.  628,  639. 

As  to  succession  to  commnnlty  property,  see 
monocrrapblc   note   12   Am.   St.   Rep.   90. 

As  to  when  life  tenant  entitled  to  prolltSy 
see  monoirraphlc  note  14  Am.  St.  Rep.  633. 

2.  NOTICB  —  In  temlnatlns  life  estate — 
Only  to  persons  therein  interested. — ^Under  will 
of  one  Phillips,  deceased,  estate  was  distri- 
buted to  his  widow  for  life,  and  after  her 
death,  to  her  daughter  and  grranddaughter, 
share  and  share  alike.  The  widow  married 
one  de  Campos,  and  upon  her  death  Katherlne 
I  Tracey,  granddaughter,  filed  her  verified 
petition,  setting  forth  death,  and  asking  for 
decree  that  life  estate  had  terminated,  and 
that   title   to   one   half   property   be   declared 


vested  in  her.  The  court  made  an  order  and 
clerk,  in  accordance  therewith,  gave  notice  to 
all  persons  interested  in  estate  of  said  testator, 
deceased,  and  thereupon  granted  the  petition. 
This  was  error,  as  notice  should  have  been  to 
persons  interested  In  life  estate  of  Bridget  de 
Campos;  for,  the  estate  of  Phillips  having 
been  distributed  and  closed,  no  one  thereafter 
had  any  Interest  in  an  estate  which  had  ceased 
to  exist. — In  matter  of  Tracey,-  *136  Cal.  885, 
389,   69   Pac.   Rep.   20. 

8.  PROCESESDING— Determines  death  of  par- 
ty, ^'hen  asserted  risht  accrues. — This  section 
was  intended  only  as  proceeding  to  have  It 
determined  that  certain  person  is  dead,  upon 
whose  death  ajsserted  right  of  person  depends, 
and  not  to  have  validity  of  right  conclusively 
adjudicated.  Decree  in  proceeding  merely  de- 
termined that,  if  party  petitioning  has  any 
asserted  right  or  title  accruing  on  death  of 
another  person,  such  asserted  right  or  title 
has  accrued. — Hansen  vs.  Union  Sav.  Bank,  80 
Cal.  Dec.  469,  471,  82  Pac.  Rep.  769. 

4.     Includes  only  cases  within  section. — It  is 

evident  that  proceeding  under  this  section  be- 
ing out  of  ordinary  course  of  actions,  in  which 
summons  must  be  personally  served,  and  hav- 
ing effect  of  final  decree  of  distribution,  must 
not  be  construed  to  Include  cases,  except  such 
as  come  within  terms.  It  is  more  than  mere 
proceeding  In  rem,  because  by  it  court  is  asked 
to  make  its  decree  that  estate  has  ceased  and 
terminated.  Statute  contemplates  some  notice 
and  this  notice  must  be  to  parties  who  are 
Interested  in  life  estate  said  to  be  declared 
terminated  by  Judicial  decree. — In  matter  of 
Tracey,  186  CaL  385,  S88,  69  Pac.  Rep.  20. 
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CSHAPTER  Xin. 

OF  PUBLIC   ADMINISTRATOR. 


5 1726.  What  estates  to  be  administered  by  pnb-     §  1735. 

lie  admimstrator.  §1736. 

51727.  Public  administrator  to  obtain  letters, 

when  and  how.    His  bond  and  oath.         §  1737. 

1 1728.  Ihitj   of   persons  in   whose   house  any      §  1738. 

stranger  dies. 

1 1729.  Must   return   inventory  and  administer      §  1739. 

estates  according  to  this  title. 
§  1730.     When  another  person  is  appointed  ad-      S  1740. 
ministrator  or  executor,  public  admin- 
istrator to  deliver  up  the  estate. 

5 1731.  Civil  officers  to  give  notice  of  waste  to      S  1741. 

public  administrator.  S  1742. 

5 1732.  Suits  for  property  of  decedents.  S  1743. 
91733.     Order  to   examine  party  charged  with 

embezzling  estate.  S  1744. 

{1734.    Punishment  for  refusing  to  attend. 


Order  on  public  administrator  to  aeeount. 
Every  six  months  to  make  and  publish 

return  of  condition  of  estate. 
Estate  moneys,  escheats,  etc. 
Not  to  be  interested  in  the  payments  for 

or  on  account  of  estates  in  his  hands. 
When  to  settle  with  county  clerk,  and 

how  unclaimed  estate  disposed  of. 
Proceedings  against  public  administrator 

for    failure   to    pay    over    money    as 

ordered. 
Fees  of  officers,  when  and  by  whom  paid. 
PubUe  administrator  to  administer  oaths. 
Preceding  chapters  applicable  to  public 

administrator. 
To  file  reports.  Penalty  for  failure.  Duty 

of  district  attorney. 


§  1726.  WHAT  ESTATES  TO  BE  ADMINI8TEBED  BT  PUBLIC  ADMINIS- 
TRATOB.  Every  public  administrator,  duly  elected,  commissioned,  and  qualified, 
must  take  charge  of  the  estates  of  persons  dying  within  his  county,  as  follows : 

1.  Of  the  estate  of  decedents  for  which  no  administrators  are  appointed,  and 
which,  in  consequence  thereof,  are  being  wasted,  uncared  for,  or  lost ; 

2.  Of  the  estate  of  decedents  who  have  no  known  heirs; 

3.  Of  the  estates  ordered  into  his  hands  by  the  court;  and 

4.  Of  the  estates  upon  which  letters  of  administration  have  been  issued  to  him  by 
the  court. 

History:     Enacted  March  11,  1872;    amended  April  16,  1880,  Code  Amdts. 
1880.  (C,  C.  P.  pt),  p,  107. 


I.    In  General. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Every  intestate  presumed  to  have  left  an 

heir. 

3.  Paragraph    4    controlled    by    preliminary 

paragraph. 

i.  Public  administrator — ^Administers  by  vir- 
tue of  letters,  not  of  his  office. 

6.  Same — Administers  on  any  estate  in  his 
county. 

6.  Same — All  sections   relating  to   adminis- 

trators apply  to. 

7.  Same — Does  not  succeed  in  administration 

by  virtue  of  office. 

8.  Same — Entitled  where  estate  escheats  to 

state. 

9.  Same — Letters  valid  until  set  aside. 

10.  Same — Must  be  authorized  before  admin- 

istering. 

11.  Same — Must  show  judicial  grant  in  each 

case. 

12.  Same— Obtains  letters  by  virtue   of  his 

office. 

13.  Same  —  Official   bond   applies   to    letters 

under  subdivision  4. 

14.  Same — Official  character  not  changed  by 

duties  under  letters. 

15.  Same — Official  oath  and  bond  sufficient. 

16.  Same — Bight   to   letters   determined   by 

status  at  time  of  grant. 

17.  Same: — Special  provisions  as  to,  given  full 

force. 


18.  Section  provides  for  preservation  of  estate 

until  letters. 

19.  Same — Same — For  public  officer  to  adnur 

ister  others  failing  to  act. 

20.  Same— Besignation  during  appeal  abatoP 

proceeding. 

21.  Same — ^Betains  official  character  until  let- 

ters revoked. 

II.    In  Special. 

22.  Public  administrator — Devisee  in  foreign 

will  preferred  to. 

23.  Same — In  contests,  acts  solely  for  his  own 

interest. 

24.  Same— No  right  where  decedent  leaves  a 

will. 

25.  Same — One  merely  competent  no  prefer- 

ence over. 

26.  Same — Order  appointing  valid  as  against 

brothers  not  entitled. 
27,28.  Same — Precedence  of  nominee  of  foreign 
executor. 

29.  Same  —  Waiving    right    as    creditor,    not 

estopped  as  officer. 

30.  Same — ^With  request  of  father,  preferred 

to  creditors. 

I.      IN   GENERAL.. 

1.  APPIilBD,  CTTBD,  CONSTRUED,  RB- 
FBRRflSD  TO,  eto.,  in:  Estate  Of  McKlnnon.  64 
Cal.  226p  227,  80  Pac.  Rep.  487  (construed); 
Estate  of  Hyde.  64  Cal.  228.  80  Pac.  Rep.  804 
(construed);  Estate  of  Garber,  74  CaL  8S8.  889, 
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16  Pac  Rep.  2S8  (construed);  People  ex  rel. 
Attorney-General  vs.  Roach,  76  Cal.  294,  298, 
18  Pac.  Rep.  407  (construed);  Estate  of  Bedell, 
97  Cal.  889,  840,  88  Pac.  Rep.  828  (construed); 
Estate  of  Hickman,  101  Cal.  609,  618,  36  Pac. 
Rep.  118  (construed);  Estate  of  McLauerhlin, 
108  Cal.  429,  430,  87  Pac  Rep.  410  (construed); 
Estate  of  Von  Buncken,  120  Cal.  843,  52  Pac. 
Rep.  819  (construed);  Estate  of  Richardson, 
120  Cal.  844,  347,  52  Pac.  Rep.  882  (construed); 
Healy  vs.  Superior  Court,  127  Cat  659,  661,  60 
Pac.  Rep.  428  (construed  with  {  1727  post) ;  Es- 
tate of  Wakefield,  136  CaL  110, 112,  68  Pac.  Rep. 
499  (construed):  Estate  of  Miner,  148  Cal.  194, 
202.  76  Pac.  Rep.  968  (cited);  County  of  Los 
Ansreles  vs.  Kelloirsr*  146  Cal.  590,  592,  698, 
694,  697.  80  Pac.  Rep.  861   (construed). 

As  to  the  eommisaloiis  of  executors  and  a4- 
mlnlstratorsy  see  ante  8  1618   and  note. 

As  to  pvblie  admlBistratoTy  ireneraUyy  see 
ante  S  I860  and  note  pars.  17,  18;  91865  and 
note  par.  89;  91368  and  note  par.  9;  91869  and 
note  par.  14;  91874  and  note  par.  5;  91379 
and  note  pars.  14,  16;  9  1388  and  note  pars.  21- 
24;  91411  and  note  pars.  9-11;  and  post  91727 
and  note. 

Same— Riff ht  of  to  lettera.~See  ante  9  1865 
subd.  8  and  note,  and  post  9 1727  and  note 
par.  6. 

2.  EVERT  INTESTATE  PRESUMED  TO 
HAVE  liEFT  AN  HEIR— The  codes  of  this 
state,  like  all  other  laws,  proceed  upon  theory 
that  thingrs  have  happened  in  ordinary  course 
of  nature,  and  ordinary  habits  of  life;  and  it 
Is  presumption  of  law  that  every  intestate 
has  left  some  one  on  earth  entitled  to  claim 
as  his  heir,  however  remote.  In  this  section, 
and  every  provision  of  our  codes  relatlner  to 
administration  of  estate,  and  grermane  to  the 
subject,  this  presumption  is  indulffed. — People 
ex  rel.  Attorney-General  vs.  Roach,  76  Cal.  294. 
297,  18  Pac.  Rep.  407. 

3.  PARAGRAPH  4  CONTROLIiED  BT  PRE- 
LIMINARY PARAGRAPH.— It  is  as  much  offi- 
cial duty  of  public  administrator  to  administer 
an  estate  under  paragraph  4  of  this  section  as 
in  any  other  case.  The  section  declares  that 
he  "must  take  charge  of  estates  of  persons 
dying  within  his  county  as  follows":  and 
paragraph  4  is  as  much  controlled  by  this 
provision  as  are  other  paragraphs  of  section 
under  which  he  has  express  authority  to  ad- 
minister, at  least  temporarily,  by  virtue  of  his 
office  alone. — County  of  Lios  Angeles  vs.  Kel- 
logg, 146  Cal.  590,  594,  80  Pac  Rep.  861. 

4.  PUBLIC  ADMINISTHATOR— Administers 
by  virtue  of  letters,  not  of  his  olBee.-  -A  public 
administrator,  like  any  other  person,  can  ad- 
minister on  estate  only  when  there  has  been 
made  to  him  judicial  grant  of  administration 
thereon.  He  does  not,  by  virtue  of  his  office, 
acquire  right  to  administer  upon  any  particu- 
lar estate. — Beckett  vs.  Selover,  7  Cal.  215, 
216,  68  Am.  Dec.  237;  Rogers  vs.  Hoberleln, 
11  Cal.  120,  128;  Estate  of  Hamilton,  84  Cal. 
464,  468;  Estate  of  Plngree,  100  Cal.  78,  80, 
84  Pac.  Rep.  621. 

5.  Administers  on  any  estate  In  his  eonntr* 
— ^The  court  is  not  limited,  in  appointing  pub- 
lic administrator  to  take  charge  of  an  estate, 
to  estates   of  such   persons   as   die   within   his 


county,  but  he  is  competent  to  administer  upon 
estate  within  his  county  of  any  decedent,  ir- 
respective of  place  of  his  death. — Estate  of 
Richardson,  120  (Tal.  844.  847,  62  Pac.  Rep.  832. 

9.  All  sections  relating  to  admlnlstratora 
■pply  to»— This  section,  and  sections  which 
relate  to  administrators  generally,  apply  to 
public  administrator  administering  an  estate, 
no  matter  under  what  particular  section,  or 
paragraph  of  section  of  this  code,  he  may  be 
acting,  and  they  all  deal  with  him  in  his 
official  capacity  and  character  of  public  ad- 
ministrator.—bounty  of  Los  Angeles  vs.  Kel- 
logg, 146  Cal.  690,  694,  80  Pao.  Rep.  861. 

7.  Does  not  sneeeed  In  administration  by 
▼Irtne  of  oflee. — It  is  nowhere  provided  that 
public  administrator  shall  hand  over,  to  suc- 
ceeding incumbent  of  office,  the  papers,  or 
that  latter  succeeds  to  unfinished  business  of 
estates.  Grant  of  administration  must  con- 
tinue authority  and  power  of  grantee  until  It 
is  directly  set  aside,  or  indirectly  revoked,  by 
another  appointment. — ^Rogers  vs.  Hoberleln, 
11  Cal.  120.  128;  Estate  of  Aveline,  68  Cal.  259, 
260;  Estate  of  Plngree,  100  C^l.  78,  80,  84  Pac 
Rep.  521. 

8.  Entitled  where  estate  eaeheats  to  state. — 

State  is  entitled  to  estates  of  deceased  per- 
sons dying  intestate  without  heirs,  after  pay- 
ment of  debts;  and  it  is  upon  that  class  of 
estates  which  escheat  to  state  that  public 
administrator  is  entitled  to  grant  of  admin- 
istration from  probate  court. — Beckett  vs. 
Selover,  7  Cal.  216,  288,  68  Am.  Dec.  237. 

Fallvre  of  to  qnallfy  or  perform  dntlen, 
coroner  to  qualify  or  act. — See  Act  March  30, 
1872,  Stats.  1871-2  p.  796  HENNING'S  6BN- 
ERAI«   LAWS    p.    1087. 

9.  Letters  valid  nntU  set  aside. — Grant  of 
letters  of  administration  to  public  administra- 
tor must  continue  his  authority  and  power  as 
such  administrator  until  it  is  directly  set 
aside  or  indirectly  revoked  by  another  appoint- 
ment—Rogers vs.  Hoberleln,  11  Cal.  120,  129; 
Estate  of  Aveline,  53  Cal.  269,  260;  Estate  of 
Plngree,  100  Cal.  78,  80,  34  Pac  Rep.  621; 
Estate  of  Lermond,  142  Cal.  686,  686,  76  Pac. 
Rep.  488. 

10.  Mont  be  authorised  before  administering. 

-^Where  public  administrator  seeks  administra- 
tion of  an  estate,  under  paragraph  4  of  this 
section,  before  he  can  take  charge  of  estate, 
he  must  have  warrant  of  authority  from  court, 
and  letters  issued  to  him  in  particular  estate 
are  his  authority;  but  it  is  also  true  that 
his  official  character  is  not  changed,  nor  is  it  ' 
taken  from  him  by  imposition  of  duties  in- 
volved on  him  by  letters-  issued  to  him. — 
County  of  Los  Angeles  vs.  Kellogg,  146  Cal. 
590,  593,  80  Pac.  Rep.  861. 

11.  Most  shofT  Jvdieial  grant  In  each  ease. — 

The  public  administrator  is  not  entitled  to 
administer  upon  every  estate,  nor  even  upon 
majority  of  estates,  and  he  must  show  judicial 
grant  of  administration  to  him  in  each  par- 
ticular case,  like  any  other  administrator, 
and  his  commission,  therefore,  cannot  prove 
that  he  is  regular  administrator  upon  par- 
ticular estate;  nor  can  law  intend  that  In 
each    case,    where    his    authority   is   called    In 
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Question,  he  shall  be  compelled  to  prove  by 
independent  testimony  the  particular  facts 
which  entitle  him  to  administration  in  particu- 
lar case.  It  is  no  objection  to  this  view  that 
public  administrator  is  required  to  perform 
some  additional  functions,  after  regular  ad- 
ministration granted  to  him,  and  which  other 
administrators  are  not  required  to  do. — Beck- 
ett vs.  Selover,  7  Cal.  216,  232,  68  Am.  Dec. 
237;  Estate  of  Hamilton,  34  Cal.  464,  468; 
Estate  of  Pingree,  100  Cal.  78,  80,  34  Pac  Rep. 
621. 

la     Obtains  letters  by  Tlrtve  of  his  ofleeiP- 

The  public  administrator  is  eighth  class  enu- 
merated in  8  1866  ante.  He  obtains  letters  of 
administration  not  as  an  individual,  but  as 
public  administrator  by  virtue  of  his  office.— 
Healy  vs.  Superior  Court,  1.27  Cal.  669,  662, 
60   Pac.  Rep.   428. 


1&  Oficlal  bond  applies  to  lettem  vndcr 
subdivision  4. — ^The  case  where  letters  of  ad- 
ministration are  issued  to  public  administrator 
by  order  of  court  is  one  falling  under  fourth 
subdivision  of  this  section.  The  language  of 
next  section  applies  as  fully  to  case  such  as 
that  as  to  any  other  case  in  which  official 
bond  of  public  administrator  answers  for  bond 
executed  by  administrator  in  other  cases. — 
Healy  vs.  Superior  Court,  127  CaL  669,  662,  60 
Pac.    Rep.    428. 

14.  Official  cbaraeter  not  cbanged  by  duties 
under  letters.  —  Where  public  administrator 
seeks  administration  of  an  estate  under 
paragraph  4  of  this  section  and  under  fi  1866 
ante,  before  he  can  take  charge  of  estate  he 
must  have  warrant  of  authority  from  court, 
and  letters  issued  to  him  In  particular  estate 
are  his  authority.  His  official  character  is  not 
changed,  nor  Is  It  taken  from  him  by  imposi- 
tion of  duties  devolved  upon  him  by  letters  is- 
sued to  him. — County  of  Los  Angeles  vs.  Kel- 
logg, 146  Cal.  690,  693,  80  Pac.  Rep.  861. 

15.  Official    oath    and    bond    sufficient. — The 

public  administrator  is  as  much  public  ad- 
ministrator in  administering  estate  when  let- 
ters have  been  issued  to  him  on  particular 
estate  as  when  acting  under  any  paragraph 
of  this  section,  and  in  those  cases  where,  for 
time  being,  he  manifestly  acts  wholly  by  way 
of  his  office,  he  must  procure  letters  of  ad- 
ministration as  other  persons,  and  his  official 
bond  and  oath  (unlike  case  of  other  persons 
appointed)  are  in  lieu  of  administrator's  bond 
and  oath. — County  of  Los  Angeles  vs.  Kellogg, 
146  Cal.  590.  693,  80  Pac.  Rep.  861. 

10.  Right  to  letters  determined  by  statns 
at  time  of  grant. — Public  administrator  did 
not  by  virtue  of  his  office  or  by  filing  his 
petition  acquire  any  interest  in  estate  of  de- 
ceased, or  in  commissions  to  be  earned  by 
administering  upon  it,  and  when  his  term  of 
office  expired,  ceased  to  be  one  of  persons 
specially  named  to  whom  letters  might  be 
granted.  It  was  his  status  at  time  of  granting 
of  administration,  and  not  at  time  of  filing 
his  petition,  that  determined  his  competency. 
The  court  did  not,  therefore,  err  in  ordering 
that  letters  of  administration  on  estate  be 
issued  to  another  party  as  "the  party  best 
entitled  thereto."— Estate  of  Pingrce,   100   Cal. 


78,  81,  34  Pac.  Rep.  621;  Estate  of  McLaughlin, 
108   Cal.    429,   430,   37   Pac   Rep.   410. 

17.  Special  provisions  as  to,  given  full 
force. — All  provisions  relating  to  powers  and 
duties  of  public  administrator  and  inconsistent 
with  general  probate  law  are  special  provi- 
sions and  must  be  given  their  full  force,  leav-  i 
ing  all  other  provisions  of  general  probate 
system  as  much  applicable  to  him  as  to  any 
other  administrator. — Beckett  vs.  Selover,  7 
Cal.  216,  230.  68  Am.  Dec.  237.  \ 

18.  SECTION  PROVIDES  FOR  PRESERVA-    ! 
TION     OF    ESTATE     UNTIL    LETTERS^— This    | 

section  and  all  sections  to  and  including  $1743  ' 
post  of  this  code  are  not  Intended  to  define 
cases  in  which  public  administrator  is  en-  . 
titled  to  letters  of  administration,  but  to 
provide  for  preservation  of  estates  of  de- 
ceased persons  until  proper  administrator  is 
appointed,  as  will  appear  by  8  1730  post,  which 
requires  him  to  deliver  estate  over  to  any 
person  to  whom  letters  testamentary  or  of 
administration  may  be  regularly  appointed. — 
Estate  of  Hickman,  101  Cal.  609.  613,  36  Pac. 
Rep.  118. 

10.  For  pnblie  offieer  to  administer,  others 
faUlng  to  act« — Purpose  of  law  Is  to  provide 
public  officer  acting  under  his  oath  of  office 
and  official  bond  who  shall  be  in  position  at 
all  times  to  administer  estates,  where  there 
is  failure  of  heirs  or  other  persons  competent 
to  perform  services. — County  of  Los  Angeles 
vs.  Kellogg,  146  CaL  690,  694,  80  Pac  Rep.  861. 

90.  Resignation  during  appeal  abates  pro- 
ceeding.— ^W.  A.  Crowell,  public  administrator 
of  county  of  Placer,  applied  for  letters  of 
administration  upon  estate  of  deceased,  and 
appealed  from  an  order  denying  his  applica- 
tion. While  appeal  was  pending^  he  resigned 
the  office,  and  one  W.  A.  Sheperd  was  ap- 
pointed In  his  place,  who  seeks  to  be  substi- 
tuted in  appellate  court.  The  right  of  Crowell 
having  ended  with  his  office,  resignation  of 
that  officer  abated  proceeding,  and  Sheperd 
acquired  no  right. — Estate  of  Lermond,  142 
Cal.  586,  586,  76  Pac.  Rep.  488. 

21.  Retains  official  character  vatll  left  era 
revoked.  —  That  public  administrator  retains 
his  official  character  while  acting  under  letters 
of  appointment,  so  far  as  particular  estate  is 
concerned,  even  though  his  term  of  office 
had  expired,  is  entirely  consistent  with  fact 
that  grant  of  letters  continues  until  it  is  set 
aside  or  revoked  as  to  all  inventoried  busi- 
ness.— County  of  Los  Angeles  vs.  Kellogg, 
146  Cal.   690,  693,   80  Pac.  Rep.  861. 


IL     IN  SPECIAL. 

22.  PUBLIC  ADMINISTRATOR  —  Devisee  In 
foreign  will  preferred  to< — ^A  devisee  under  will 
probated  elsewhere  is  entitled  to  letters  of 
administration  upon  estate  of  deceased  in 
preference  to  public  administrator. — Estate  of 
Bergln,  100  Cal.  376,  378,  84  Pac.  Rep.  867; 
Estate  of  Richardson,  120  Cal.  844,  846,  52 
Pac.  Rep.  882;  Estate  of  Engle,  124  Cal.  292, 
293.  66  Pac.  Rep.  1022. 

28.  In  contests,  acts  solely  for  his  own  in- 
terest.^— In  contest  for  letters  of  administra- 
tion,   public    administrator    is    not    acting    as 
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trustee  of  any  public  or  private  rlg^ht.  He  Is 
acting  solely  In  and  for  his  own  Interest — 
Estate  of  Lermond,  142  Cal.  685,  686,  76  Pac. 
Rep.   488. 

24.  No  rlffht  wliere  decedent  leaTes  a  will. 
— ^Where  person  dies,  leaving  a  will  wherein 
no  executor  Is  named,  he  does  not  die  In- 
testate, and  public  administrator  claimlner  un- 
der this  section  has  no  right  to  letters  of 
administration  upon  estate. — Estate  of  Von 
Buncken,  120  Cal.  848,  52  Pac.  Rep.  819. 

28.  One  merely  eonipetenty  no  preference 
j  OTer* — ^Where  public  administrator  was  com- 
petent to  receive  letters  of  administration, 
and  party  petitioned  for  letters  on  ground 
that  he  was  merely  a  "person  legally  compe- 
tent" and  could  not  claim  to  administer  In 
preference  to  public  administrator,  order  ap- 
pointing latter  was  valid,  and  this,  although 
certain  distributees  and  next  of  kin,  but  in- 
capable themselves  of  administering  upon  es- 
tate, had  petitioned  requesting  appointment  of 
other  party,  as  that  was  addressed  to  discre- 
tion of  probate  judge,  and  did  not  operate  to 
supersede  claim  of  public  administrator  under 
statute. — Estate  of  Morgan,  68  Cal.  243,  244; 
Estate  of  Allen,  78  Cal.  681,  686,  20  Pac.  Rep. 
679. 

29.  Order  appointing^  Talld  as  against 
brothem  not  entitled. — ^Where  brothers  of  a 
decedent  were  not  entitled  to  succeed  to  her 
personal  estate  and  were  not  entitled,  there- 
fore, to  administer  upon  estate,  order  appoint- 
ing public  administrator  to  administer  upon 
estate  was  valid. — Estate  of  Wakefield,  136  Cal. 
110,   112,   68   Pac.   Rep.   499. 

27.  Precedence  of  nmnlnee  of  foreign  ex- 
ecutor.— One  named  by  foreign  executor  as 
'  an  administrator  of  estate  cannot  be  pre- 
ferred to  public  administrator  in  grant  of 
letters.— Estate  of  Garber,  74  Cal.  888.  341,  16 
Pac.  Rep.  233;  Estate  of  Richardson,  120  Cal. 
344.  346,  52  Pac.  Rep.  882;  Estate  of  Harrison, 
135  Cal.  7,  8,  9,  66  Pac.  Rep.  846. 


28.  Where  will  was  admitted  to  probate  In  state 
of  Virginia  and  letters  testamentary  duly 
granted  and  Issued  to  Arista  Hoge,  executor 
named  in  will,  which  will  and  probate  thereof, 
duly  authenticated,  were  filed  in  superior  court 
of  this  state,  with  renunciation  of  said  Hoge 
of  his  right  to  qualify  as  said  executor,  and 
request  that  one  Barstow  should  be  appointed 
as  administrator  with  will  annexed,  and  said 
Barstow  filed  his  petition  to  be  appointed 
such  administrator,  such  petition  was  properly 
denied,  and  letters  grranted  to  public  adminis- 
trator, who  filed  petition  for  letters  and  ob- 
jection to  appointment  of  said  Barstow  on 
ground  that  such  public  administrator  was 
entitled  thereto. — Estate  of  Garber,  74  CaL 
838,   889,   16   Pac.   Rep.   283. 

20.  Waiving  right  as  creditor,  not  estopped 
as  ofilcer. — ^Where  public  administrator,  having 
filed  his  petition  as  creditor  for  letters  of 
administration,  other  creditors  of  deceased 
also  filed  their  petition  for  letters,  and  after- 
wards former  withdrew  his  petition  and  pe- 
titioned for  letters  as  public  administrator, 
in  withdrawing  petition  as  a  creditor  and 
standing  on  latter  petition,  there  was  no 
waiver  of  latter,  and  he  was  not  estopped 
from  urging  his  claims  to  letters  as  public 
administrator,  and,  as  such  ofllcer.  he  was 
entitled  to  letters  in  preference  to  creditors. — 
Estate  of  MoKlnnon,  64  Cal.  226,  227,  30  Pac. 
Rep.  437. 

80.  With  re«nest  of  father,  preferred  to 
creditors. — ^Where  creditor  petitioned  for  let- 
ters of  administration,  and  public  adminis- 
trator filed  his  petition,  and  petitions  were 
heard  together,  and  on  hearing  creditor  pro- 
duced written  request  from  father  and  heir 
of  estate  that  letters  be  granted  to  him, 
where  father  was  non-resident,  it  was  error 
to  grant  letters  to  creditor,  and  public  ad- 
ministrator was  entitled  thereto.  —  Estate  of 
Hyde,  64  Cal.  228,  80  Pac.  Rep.  804.  See  Estate 
of  Bedell.  97  Cal.  839.  842,  86  Pac.  Rep.  118. 


§1727.  PUBLIC  ADMINISTRATOR  TO  OBTAIN  LETTERS,  WHEN  AND 
HOW.  HIS  BOND  AND  OATH.  Whenever  a  public  administrator  takes  charge 
of  an  estate,  which  he  is  entitled  to  administer  without  letters  of  administration 
being  issued,  or  under  order  of  the  court,  he  must,  with  all  convenient  dispatch, 
procure  letters  of  administration  thereon,  in  like  manner  and  on  like  proceed- 
ings as  letters  of  administration  are  issued  to  other  persons.  His  official  bond  and 
oath  are  in  lieu  of  the  administrator's  bond  and  oath;  but  when  real  estate  is 
ordered  to  be  sold,  another  bond  may  be  required  by  the  court. 

History:     Enacted  March  11,  1872. 


1.  Applied,  cited,  eonstnied,  referred  to. 

2.  Public  administrator  —  Bond  is   for  faithful 

performance  after  term. 

3.  Same — Bond  not  given  in  each  case. 

4.  Same — Official  bond  and  oath  in  place  of  ad- 

ministrator 's. 

5.  Same — No  oath  or  bond  ezaeted  other  than 

official. 

6.  Same  —  Bight  to   administer  attaches  to   of- 

ficer. 

7.  Same — Sureties    continue   beyond   term   when 

duties  continue. 


1.  APPLIED,  CTITBD,  CONSTRUOSD,  RB- 
FERRBD  TO,  etc.,  in:  Healy  vs.  Superior 
Court,  127  Cal.  669,  661.  60  Pac.  Rep.  42^ 
(construed  with  8§  1388  and  1726  ante);  County 
of  Los  Angeles  vs.  Kellogg,  146  Cal.  590,  694, 
80  Pac.  Rep.  861  (cited);  Nlckals  vs.  Stanley, 
146  Cal.  724,  725,  81  Pac.  Rep.   117   (cited). 

As  to  additional  bondii,  iprhen  required,  see 
ante  5  1389  and  note. 

As  to  deilrery  by  public  administrator  when 
another  Is  appointed  administrator,  see  post 
S  1730. 


£ti»  JOf  eh.  XUL] 


WHBRB  PARTY  DIBS  IN  HOUSB  OF  STBANOBIR.       (StST)     H  1728, 1TS9 


As  to  liresvlarlttai  1a  ofidal  bonds  wbleh 
tell  to  rdlevo  oiirotteSy  see  monoffraphio  note 
90  Am.  St.  Rep.  189-206. 

A«  to  llabllltT  OB  ofidal  bonda,  see  mono- 
Sraphle  note  91  Am.  St  Rep.  498-679. 

S.  PUBLIC  ADMUVISTRATORr-Bond  to  for 
folthfnl  performaBce  after  term. — ^An  official 
bond  of  an  administrator  was  as  oblleratory 
for  faithful  performance  of  his  duties  as  such 
administrator  after  expiration  of  his  term  of 
office  as  durinff  term. — Estate  of  Avellne,  68 
Cal.    269.   260. 

See  note  61  Am.  Dec.  624. 

S.  BoBd  Bot  vlTCB  IB  eaeb  cbsoi — ^Public  ad- 
ministrator Is  required  to  sive  bond  and  take 
official  oath;  and  it  would  seem  to  have  been 
intention  of  statute  to  dispense  with  bond  and 
oath  required  of  other  administrators  in  each 
particular  case. — Beckett  vs.  Selover,  7  Cal.  216» 
2S0,  68  Am.  Dec.  237;  Healy  vs.  Superior  Court* 
127  Cal.  659,  662,  60  Pac.  Rep.  428. 

4.  Ofldal  bond  and  o«tb  In  plaee  of  adnaln- 
latmtor's. — Public  administrator  is  as  much 
public  administrator  when  administering  an 
estate  in  instance  specified  in  8  1S66  ante  as 
when  acting  under  any  paragraph  of  this 
section,  and  in  those  cases  where  for  time 
being  he  manifestly  acts  fully  and  by  virtue 
of  his  office,  he  must  "with  all  convenient 
dispatch  procure  letters  of  administration 
thereon  [i.  e.  on  the  estate]  in  like  manner 
and  on  like  proceedings  as  letters  of  ad- 
ministration are  issued  to  other  persons."  In 
this  and  in  all  cases  "his  official  bond  and 
oath  [unlike  cases  of  other  persons  appointed] 
are  in  lieu  of  administrator's  bond  and  oath." 
—Healy  vs.   Superior  Court   127   Cal.   659,   662, 


60  Pao.  Rep.  428;  County  of  Los  Angeles  vs. 
Kellogg,  146  Cat  690,  598.  80  Pac.  Rep.  861. 

S.  No  oath  or  bond  ezneted  other  than  ofi- 
el«L — By  this  section  public  administrator  is 
clearly  excepted  from  operation  of  §  1388  ante, 
and  it  is  expressly  declared  that  official  bond 
and  oath  of  public  administrator  are  in  lieu 
of  administrator's  bond  and  oath.  A  public 
administrator  is  of  eighth  class  enumerated 
in  S  1366  ante.  He  obtains  letters  of  'adminis- 
tration, not  as  an  individual,  but  as  public 
administrator  by  virtue  of  his  office,  and  it  is 
not  necessary  for  judge  to  exact  any  bond 
from  public  administrator  in  addition  to  one 
he  has  given  In  his  official  capacity. — Healy 
vs.  Superior  Court,  127  Cal.  659,  662,  60  Pac. 
Rep.  428. 

••  Right  to  administer  attaehea  to  oflccr. — 
Right  of  public  administrator  to  administer 
upon  an  estate  Is  right  attached  to  officer,  as 
distinguished  from  office.  This  is  manifest 
from  fact  that  upon  expiration  of  his  term  of 
office,  if  estate  be  not  finally  closed,  he  con- 
tinues as  administrator  of  it. — Estate  of  Ler- 
mond,  142  Cal.  585,  586,  76  Pac.  Rep.  488. 

7.  Sureties  contlnne  beyond  term  when 
dBtles  contlnne. — If,  after  expiration  of  term 
of  office,  public  administrator  petitioned  for 
and  obtained  an  order  for  sale  of  certain  real 
estate,  .and  thereafter  sold  same  and  received 
purchase  money  therefor,  his  authority  as 
such  administrator  continued,  notwithstanding 
expiration  of  term  for  which  he  was  elected 
and  sureties  upon  bond  remain  such  sureties 
for  faithful  performance  by  him  of  duties  as 
administrator  of  estate. — Estate  of  Aveline,  63 
Cal.   259.   260. 


§  1728.    DUTT  OF  PERSONS  IN  WHOSE  HOUSE  ANT  STBANGEB  DIES. 

Whenever  a  stranger,  or  person  without  known  heirs,  dies  intestate  in  the  house  or 
premises  of  another,  the  possessor  of  such  premises,  or  any  one  knowing  the  facts, 
must  give  immediate  notice  thereof  to  the  public  administrator  of  the  county; 
and  in  default  of  so  doin,g,  he  is  liable  for  any  damage  that  may  be  sustained 
thereby,  to  be  recovered  by  the  public  administrator,  or  any  party  interested. 

History:     Enacted  March  11,  1872,  §  304  Probate  Act. 
1, 2.  Applied,  cited,  construed,  referred  to.  In    house    or    on    premises    of    another.      The 

3.  Immediate  possession  intended  by  statute,  intention,    however,    would    seem    to    be    that 


1.  APPIilBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc. — 1.  Code  section. — Estate  of 
Miner,  143  Cal.  194,  202,  76  Pac.  Rep.  968  (cited). 

2.  Same— flb  Probate  Act  §  304.—- Beckett  vs. 
Selover,  7  Cal.  215,  281,  68  Am.  Dec.  237  (con- 
strued). 

S.  IMIIIEDIATE  POSSESSION  INTENDED 
BY  STATUTE.— In  terms  provisions  of  this  sec- 
tion are  limited  to  cases  where  stran^rer  dies 


public  administrator  should  at  once  take  pos- 
session of  estate  of  all  persons  dyingr  without 
known  heirs,  for  reason  that  in  such  cases, 
there  beingr  no  one  interested  to  take  care  of 
estate,  there  would  be  dangrer  of  immediate 
loss;  and  after  taking  such  possession,  he 
must  proceed  under  general  law  and  other 
provisions  of  code  referring  to  administration 
of  estates  of  deceased  persons. — Beckett  vs. 
Selover,  7  Cal.  215.  231,  68  Am.  Dec.  287. 


§1729.  MUST  RETURN  INVENTORT  AND  ADMINISTER  ESTATES 
AOCORDINO  TO  THIS  TITLE.  The  public  administrator  must  make  and  return  a 
perfect  inventory  of  all  estates  taken  into  his  possession,  administer  and  account 
for  the  same  according  to  the  provisions  of  this  title,  subject  to  the  control  and 
directions  of  the  court. 

History:     Enacted  March  11,  1872,  founded  on  §305  Probate  Act;    amended 
April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  107. 
AvpUed,    cited,    constmed,    referred    to,    etc.ln:     Estate    of    Miner,    148    CaL    194»    208,    7f 
Pac.   Rep.    968    (referres    to). 


SS 1730-1788     (2188)  PUBLIC  ADMINISTBATOR  TO  DBLIVER  VP  BSTATEL  [Pt.  III. 

§  1730.     WHEN  ANOTHER  PERSON  IS  APPOINTED  ADMINISTBATOB  OB 
EXECUTOR,  PUBLIC  ADMINISTBATOB  TO  DELIVEB  UP  THE  ESTATE.    If, 

at  any  time,  letters  testamentary  or  of  administration  are  regularly  granted  to  any 

other  person  on  an  estate  of  which  the  public  administrator  has  charge,  he  must, 

under  the  order  of  the  court,  account  for,  pay,  and  deliver  to  the  executor  or  ad-  , 

ministrator  thus  appointed,  all  the  money,  property,  papers,  and  estate  of  every 

kind  in  his  possession  or  under  his  control. 

History:     Enacted  March  11,  1872,  founded  on  §306  Probate  Act:    amended 
April  16,  1880,  Code  Amdta.  1880  (C.  C.  P.  pt.),  p.  107. 

1,  2.  Applied,  cited,  construed,  referred  to.  under  {  806  of  the  Probate  Act;  and  when  regru-    I 

3.  PosseBsion — Taken  through  error,  delivered      '"■'    administration    is    grranted    to    him    and 

to  regular  administrator.  afterwards     It     is     discovered     that     another 

4.  Special  administrator— If  successor  cannot      S*"?^,!"^''""^^  V"  adm»«J8tration.  then,  un- 

act       *"*"**^''**''"'     •"   ■uuwHwui^  wwmui,      ^^^  j  j^^  Probate  Act.  court  at  any  time  may 

order  delivery  of  assets  to  any  person  entitled. 

1.  APPLIBD,  CITBD,  CONSTKUJUD,  RB-  —Beckett  vs.  Selover,  7  Cal.  216.  281.  68  Am. 
FBRRBD  TO,  etc.— 1«  Code  section. — County  of      Dec  237. 

Los    Angeles    vs.    Kellogrg.    146    Cal,    690.    697,  ^    SPECIAL  ADHnNISTRATOR  -  If  siioce.- 

8u  Pac.  Rep.  861  (referred  to).  ,„,   cannot   act-If   for   any   reason   successor 

2.  Same— 2.  Probate  Act  9  306^— Beckett  vs.  of  public  administrator  cannot  act.  court 
Selover,  7  Cal.  216,  232.  68  Am.  Dec.  237  (con-  should  appoint  special  administrator.  With 
strued).  this  means  of  beiner  relieved,   outerolner  officer 

3.  POSSESSION— Taken   thrimffli   error,   de-  cannot  persist  In  continuingr  to  administer,  nor 
llvered  to  rcsalar  administrator* — ^In  reference  refuse  to  relinquish  his  trust  to  his  successor, 
to   right  of  public  administrator  to   take   Im-  and    he    cannot    be    heard    to    complain    if    his 
mediate   possession    of   any    particular   estate.  services  are  reerarded  as  voluntary  and  he  be 
Which   he  decides  comes  within   §9  304,   305   of  denied  rlgrht  to  any  compensation  therefor.  ex- 
Probate  Act.  it  would  seem  to  be  In  virtue  of  cept  such  compensation  as  he  has  already  re- 
ins office,  and  in  case  he  errs  and  takes  pos-  ceived  by  way  of  salary,  in  counties  where  he    ! 
cession    of    particular    estate    upon    which    he  is  salaried  officer  as  specified  in  County  Gov-    \ 
cannot    administer    reerularly.    then    he    must  ernment  Act — County  of  Los  Angeles  vs.  Kel-    . 
deliver    over   assets    to    reerular   administrator  logs,  146  Cal.  590,  597,  80  Pac.  Rep.  861. 

§  1731.  CIVIL  OFFICERS  TO  GIVE  NOTICE  OF  WASTE  TO  PUBUO 
ADMINISTRATOR.  All  civil  oflScers  must  inform  the  public  administrator  of 
all  property  known  to  them,  belonging  to  a  decedent,  which  is  liajble  to  loss,  in- 
jury, or  waste,  and  which,  by  reason  thereof,  ought  to  be  in  the  possession  of  the 

public  administrator. 

H  istory :     Enacted  March  11, 1872,  substantial  re^naetment  of  §  307  Probate  Act. 

§  1732.  SUITS  FOR  PROPERTY  OF  DECEDENTS.  The  public  administrator 
must  institute  all  suits  and  prosecutions  necessary  to  recover  the  property,  debts, 
papers,  or  other  estate  of  the  decedent. 

History:     Enacted  March  11,  1872,  re-enactment  of  §808  Probate  Act. 
An  to  citations,  and  the  eerrlee  thereof,  see  ante  S9  1708-1711  and  notes. 

§1733.  ORDER  TO  EXAMINE  PARTT  CHARGED  WITH  EBIBEZZLINa 
ESTATE.  When  the  public  administrator  complains  to  the  superior  court,  or  a 
judge  thereof,  on  oath,  that  any  person  has  concealed,  embezzled,  or  disposed  of,  or 
has  in  his  possession  any  money,  goods,  property,  or  effects,  to  the  possession  of 
which  such  administrator  is  entitled  in  his  offtcial  capacity,  the  court  or  judgfe  may 
cite  such  person  to  appear  before  the  court,  and  may  examine  him,  on  oath,  touch- 
ing the  matter  of  such  complaint. 

History:  Enacted  March  11,  1872,  substantial  re-enactment  of  §309  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  107;  repealed 
by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  234,  aet 
held  unconstitutional,  see  histor/i  S  5  ante. 


Tit.  XI,  ch.  XIII.]        NON-ATTBNDANCB,    PUNISHMSNT    FOR— RKTVRNS.        (2180)     5S  1734-1786 


§  1734.  PXTNISHMENT  FOR  REFUSINO  TO  ATTEND.  All  such  interrogatories 
and  answers  must  be  reduced  to  writing  and  signed  by  the  party  examined,  and  filed 
in  the  court.  If  the  person  so  cited  refuses  to  appear  and  submit  to  such  exam- 
ination, or  to  answer  such  interrogatories  as  may  be  put  to  him  touching  the  matter 
of  such  complaint,  the  court  may  commit  him  to  the  county  jail,  there  to  remain,  in 
close  custody,  until  he  submits  to  the  order  of  the  court. 

History:  Enacted  Marcli  11,  1872,  founded  on  §310  Probate  Act;  amended 
April  16,  1880,  Code  Amdts.  1880  (C.  G.  P.  pt.)i  p.  107;  repealed  by  Code 
Commission,  Act  Marcli  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  234,  act  held  uneon- 
stitntional,  see  history,  §  5  ante. 

As  to  contempt  for  disobedience  of  process  of  e     onrt,  see  ante  S  1209  subd.  6  and  note. 

§  1736.  ORDER  ON  PUBLIC  ADMINISTRATOR  TO  AOOOUNT.  The  court 
may,  at  any  time,  order  the  public  administrator  to  account  for  and  deliver  aU  the 
money  and  property  of  an  estate  in  his  hands  to  the  heirs,  or  to  the  executors  or 
administrators  regularly  appointed. 

History:  Enacted  March  11,  1872,  re-enactment  of  S  311  Probate  Act; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  108. 


1.     APVUBU,     CITBD,     CON9TR1TBD,     RES-  2.     Same— 2.  Probate  Act  i  811«— Beckett  vs. 

FfiRRBD  TO,  etc.— 1.  Code  aeetlom. — County  of  Selover,    7    Cal.    216,    282,    68    Am.    Dea    237 

LoB  Anseles  vs.  Kelloss*  146  Cal.   690,  687,  80  (cited). 
Pac.  Rep.  861  (cited). 

§1736.  EVERY  SIX  MONTHS  TO  MAKE  AND  PUBLISH  BETUBlT  OF 
CONDITION  OP  ESTATE.  The  public  administrator,  or  any  person  who  received 
letters  of  administration  while  acting  as  public  administrator,  must,  once  in  every  six 
months,  make  to  the  superior  court,  under  oath,  a  return  of  all  the  estates  of  de- 
cedents which  have  come  into  his  hands,  the  value  of  each  estate,  the  money 
which  has  come  into  his  hands  from  every  such  estate,  and  what  he  has  done  with 
it,  and  the  amount  of  his  fees,  and  expenses  incurred  in  each  estate,  and  the 
balance,  if  any,  in  each  such  case  remaining  in  his  hands;  publish  the  same  six 
times  in  some  newspaper  published  in  the  county,  or  if  there  is  none,  then  post 
the  same,  legibly  written  or  printed,  in  the  oflSce  of  the  county  clerk  of  the  county. 
One  copy  of  the  return  must  be  filed  with  papers  in  each  estate  so  reported. 

History:  Enacted  Mareh  11,  1872,  Bubstantial  re-enaetment  of  §312  Probate 
Act;  amended  April  16,  1880,  Code  Amdts.  1880  (C.  G.  P.  pt.),  p.  108;  March  26, 
1895,  Stats,  and  Amdts.  1895,  p.  157. 


1,2.  Applied,  cited,  constmed,  referred  to. 

3.  ''Betnrn'' — Establishes  no  f act  condmsivelj. 

4.  Semi-fumual  returns — ^Not  accounts  stated. 

5.  Yearly  account  to  be  rendered. 

1.  APPI/IBD,  CITBD,  CONSTRUED,  RB- 
FERRBD  TO»  etc. — 1.  Code  flection. — Estate  of 
Hedrlck,  127  Cal.  184,  186,  188,  59  Pac.  Rep. 
590  (construed) ;  County  of  Los  Ansreles  vs. 
Kellogrsr.  146  CaL  590,  694,  80  Pac  Rep.  861 
(cited). 

a.  Same — ^2.  Probate  Act  9912. — Beckett  vs. 
Selover,  7  Cal.  216,  232,  68  Am.  Dec.  287  (con- 
strued). 

a.  <aiETURN''  —  SSatabllehea  mo  fact  com* 
clealvely. — ^The  "return"  spoken  of  in  this  sec- 
tion is  not  an  account  in  sense  that  other 
accounts  are  returns;  it  is  not  made  to  court; 
there  Is  no  hearing  upon  it  and  no  order  of 
court  required  as  to  it.  No  heir  is  bound 
by  it,   nor  does   it  conclusively   establish   any 


fact  stated  in  it  as  agrainst  an  heir. — ^Estate  of 
Hedrlck,  127  Cal.  184,  188,  69  Pac.  Rep.  690. 

4.  SBSMI-ANNUAIi  RBTURNS— Not  aecoiwts 
atated. — ^The  semi-annual  returns  made  by 
public  administrator,  under  this  section,  are 
not  to  be  treated  as  accounts  stated,  or  con- 
clusive agrainst  parties  interested,  for  reason 
that  they  were  aware  that  these  returns  had 
been  made  and  filed,  and  had  made  no  objec- 
tion to  them.  Such  returns  cannot  be  treated 
under  any  circumstances  as  accounts  stated. 
They  are  wholly  different  from  accounts  re- 
quired to  be  made  by  administrators,  and  for 
wholly  different  purpose,  and  are  not  intended 
to  and  do  not  take  place  nor  serve  purpose 
of  semi-annual  accounts  required  by  9 1622 
ante  and  sections  foUowingr. — Estate  of  Hed- 
rlck, 127  Cal.  184,  188,  69  Pac.  Rep.  690. 

6.     YBARIiY  ACCOUNT  TO  BR  RRNDBRBD. 

— By   this   section   of  Probate   Act   public   ad- 


IS  1787,  1788        (2190)  SSTATB  MONEYS— fiSCHfiATS— DEPOSIT  OF  MONKYS. 


IPt.  111. 


mlnistrator  is  required  to  render  yearly  ac- 
count to  county  auditor;  and  by  second  section 
of  act  of  May  18,  1863,  Comp.  Laws  849,  he 
is  required  to  settle  with  county  clerk  on 
first  Monday  of  each  month.  The  reason  of 
these  provisions  is  this:  The  state  is  entitled 
to  estates  of  deceased  persons  dyinff  intestate 
without   heirs    for   payment   of   debts;    and    it 


is  upon  that  class  of  estates  which  escheat 
to  state  that  public  administrator  is  entitled 
to  srrant  of  administration  from  probate  court. 
And  by  second  section  of  amendatory  act  of 
1866  he  is  required  after  final  settlement  to 
pay  to  county  treasurer,  who  is  required  to 
pay  into  state  treasury. — Beckett  vs.  Selover, 
7  Cal.  216,  232,  68  AnL  Dec.  237. 


§  1737.  ESTATE  MONEYS,  ESCHEATS,  ETC.  It  is  the  duty  of  every  pubUc 
administrator,  as  soon  as  he  shall  receive  the  same,  to  deposit  with  the  county 
treasurer  of-  the  county  in  which  the  probate  proceedings  are  pending,  all  moneys 
of  the  estate  not  required  for  the  current  expenses  of  the  administration ;  and  such 
moneys  may  be  drawn  upon  the  order  of  the  executor  or  administrator,  counter- 
signed by  a  superior  judge,  when  required  for  the  purposes  of  administration.  It 
shall  be  the  duty  of  the  county  treasurer  to  receive  and  safely  keep  all  such  moneys, 
and  pay  them  out  upon  the  order  of  the  executor  or  administrator,  when  counter- 
signed by  a  superior  judge,  and  not  otherwise,  and  to  keep  an  account  with  such 
estate  of  all  moneys  received  and  paid  to  him;  and  the  county  treasurer  shall  be 
allowed  one  per  cent  upon  all  moneys  received  and  kept  by  him,  and  no  greater 
fees  for  any  services  herein  provided ;  and  for  the  safekeeping  and  payment  of  all 
such  moneys,  as  herein  provided,  the  said  treasurer  and  his  sureties  shall  be  re- 
sponsible upon  his  official  bond. 

[Moneys  deposited,  how  invested.]  The  moneys  thus  deposited  may,  upon  order 
of  the  court,  be  invested,  pending  the  proceedings,  in  securities  of  the  United  States, 
or  of  this  state,  when  such  investment  is  deemed  by  the  court  to  be  for  the  best 
interests  of  the  estate.  After  a  final  settlement  of  the  affairs  of  any  estate,  if  there 
be  no  heirs,  or  other  claimants  thereof,  the  county  treasurer  shall  pay  into  the 
state  treasury  all  moneys  and  effects  in  his  hands  belonging  to  the  estate,  upon 
order  of  the  court ;  and  if  any  such  moneys  and  effects  escheat  to  the  state,  they 
must  be  disposed  of  as  other  escheated  estates. 

History:  Enacted  March  11,  1872,  founded  on  §312  Probate  Act;  amended 
March  24,  1874,  Code  Amdts.  1873-4,  p.  376;  April  16,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  108;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  234,  act  held  unconstitutional,  see  history,  §  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Escheat  still  in  suspense  after  deposit. 

3.  Moneys  must  be  kept  in  county  treasury. 

1«  APPLIED,  CITBD^  CONSTRUE2D,  RB- 
FESRRBD  TO,  etc.,  in:  Estate  of  Miner,  143 
Cal.  194,  196,  202,  204,  206,  J6  Pac.  Rep.  968 
(construed  with  SS 1665,   1666   ante). 

Aa  to  deposit  by  pvblle  admlnlatrator  with 
eolrpomtlon  avtliorlBed  to  act  mm  executor,  see 
Stats.  1905  p.  232.  and  HEXNINCKS  GBNERAL 
LAWS  p.  169  et  seq. 

A«  to  escheated  estates,  see  ante  H  1269-1272 
and  notes. 

2.  BSCHBAT  STTLL  IN  SUSPRNSB,  AFTBR 
DEPOSIT. — Taking  this  section  with  S  1386  of 
Civil  Codev  language  would  seem  to  imply 
that,   notwithstanding  order  of  court  and  de- 


posit of  money,  in  pursuance  thereof  into 
state  treasury,  escheat  is  still  in  suspense, 
and  will  not  take  place,  except  in  consequence 
of  some  further  procedure,  and  upon  some  con- 
tingency not  yet  determined.— Estate  of  Miner, 
148  Oal.  194,  197,  76  Pac.  Rep.  968. 

8.  MONEYS  MUST  BE  KEPT  IN  COUNTY 
TPREASURY.— By  9 1729  ante  public  adminis- 
trator is  required  to  administer  upon  all  es* 
tates  taken  into  his  possession,  and  by  this 
section  he  is  obliged  to  keep  moneys  of  such 
estates  on  deposit  in  county  treasury,  to  pay 
them  out  only  upon  order  of  probate  court, 
and  to  deposit  balance  in  state  treasury  on 
an  order  of  court  If  there  be  no  heirs  nor 
other  claimant8.^£state  of  Miner,  143  Cal.  194, 
202,  76  Pac.  Rep.  968. 


§1738.  NOT  TO  BE  INTERESTED  IN  THE  PAYMENTS  FOB  OB  ON 
ACCOUNT  OP  ESTATES  IN  HIS  HANDS.  The  public  administrator  must  not  be 
interested  in  the  expenditures  of  any  kind  made  on  account  of  any  estate  he 
administers ;  nor  must  he  be  associated,  in  business  or  otherwise,  with  any  one  who 
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is  80  interested,  and  he  must  attach  to  his  report  and  publication,  made  in  accord- 
ance with  the  preceding  section,  his  affidavit  to  that  effect 

HMory:     Enacted  March  U,  1S72^  founded  on  8302  Probate  Act. 


1.  Applied,  cited,  constraed,  referred  to. 

2.  Creditor  not  rendered  incompetent. 

8.  Section  inapptieable  to  siutrdian's  aeconofts. 

1.  APPI.IBD  CITBD,  CONSTR17BD,  RflS- 
FBRRBD  TO,  etc.,  in:  Guardianship  of  Card- 
weU»  65  Cal.  137.  142  (construed);  Bstate  of 
Muerslngr,  103  Cal.  586,  686,  87  Pac.  Rep.  620 
(construed). 

a.  GRBDITOR  NOT  RBUmSSRlOD  UfCOH- 
FETBNT« — This  section  provides  that  "public 
administrator  must  not  be  interested  in  ex- 
penditures of  any  kind,  made  on  account  of 
any  estate  he  administers,  nor  must  he  be 
associated  in  business  or  otherwise  with  any 
one  who  is  so  interested."  It  is  apparent  that 
this  section  does  not  undertake  to  state,  rule 
of  disqualiflcation,  but  simply  prescribes  very 
salutary  rule  of  official  conduct  to  govern 
public  administrator  in  discharge  of  his  duty 
and  prevent  his  trafflcktns  to  his  advantacre 
in  estate.     It  does  not  render  incompetent  as 


administrator  one  who  becomes  creditor  of  an 
estate  before  his  appointment,  but  furnishes 
ffround  upon  which,  for  violation  of  its  pro- 
visions, administrator  would  be  subject  to  re- 
moval.— ^Estate  of  Muersins,  103  Cal.  685,  586, 
87  Pac  Rep.  620. 

&  SBCTION  INAPPI.ICABLBS  TO  GUARD- 
IAN'S ACCOUNTS.— Section  1789  post  provides 
that  all  proceedlncrs  as  to  accounting  and 
settlement  of  accounts  of  eruardlans  must  be 
had  and  made,  as  required  concerning  estates 
of  deceased  persons;  but  this  does  not  make 
this  section,  as  to  conclusiveness  of  settlement 
of  administrator's  accounts,  applicable  to 
guardians'  accounts.  The  code  does  not  in 
terms  provide  that  settlement  of  guardian's 
intermediate  account  shall  be  conclusive.  It 
may,  therefore,  be  said  to  b'e  merely  prima 
facie  evidence  of  its  correctness,  subject  to 
be  inquired  into. — Guardianship  of  Cardwell, 
66  Cal.   187.  142. 


§1739.  WHEN  TO  SETTLE  WITH  COUNTT  GLEBE,  AND  HOW  XTN- 
CLATMBD  ESTATE  DISPOSED  OF.  Public  administrators  are  required  to  ac- 
count, under  oath,  and  to  settle  and  adjust  their  accounts  relating  to  the  care  and 
disbursement  of  money  or  property  belonging  to  estates  in  their  hands,  with  the 
county  clerks  of  their  respective  counties,  on  the  first  Monday  in  January  and 
July  in  each  year ;  one  copy  of  said  account  to  be  filed  with  the  papers  in  each  of 
such  estates;  and  they  must  pay  to  the  county  treasurer  any  money  remaining  in 
their  hands  of  an  estate  unclaimed,  as  provided  in  sections  sixteen  hundred  and 
ninety-three  to  sixteen  hundred  and  ninety-six,  both  inclusive. 

History:     Enacted  March  11,  1872,  founded  on  §302  Probate  Aet;    amended 
•   April  26,  1895,  State,  and  Amdts.  1895,  p.  124. 

Applied,    eltedy    eomatraed,   referred   to,    eta.  Poll  C  Co.,  128  Cal.  648,  649,  56  Pac.  Rep.  461 

in:   People  ex  rel.  Attorney-Qeneral  vs.  Roach,  (applied);  County  of  Los  Angeles  vs.  Kellogg, 

76  Cal.   294,   298,   18   Pac.   Rep.   407    (construed  146  Cal.  690,  594,  80  Pac.  Rep.  861  (cited), 
with    S 1726    ante) ;    Dauphiny    &   Co.    vs.    Red 

§1740.  PBOCEEDINaS  AGAINST  PUBLIC  ADMINI8TBAT0B  FOB  FAIL- 
UBE  TO  PAY  OVEB  MONEY  AS  OBDEBED.  When  it  appears,  from  the  re- 
toms  made  in  pursuance  of  the  foregoing  sections,  that  any  money  remains  in  the 
hands  of  the  public  administrator  (after  a  final  settlement  of  the  estate)  unclaimed, 
which  should  be  paid  over  to  the  county  treasurer,  the  superior,  court,  or  a  judge 
thereof,  must  order  the  same  to  be  paid  over  to  the  county  treasurer;  and  on  failure 
of  the  public  administrator  to  comply  with  the  order  within  ten  days  after  the 
same  is  made,  the  district  attorney  for  the  county  must  immediately  institute  the 
requisite  legal  proceedings  against  the  public  administrator  for  a  judgment  against 
him  and  the  sureties  on  his  official  bond,  in  the  amount  of  money  so  withheld,  and 

costs.  History:     Enacted   March   11,    1872,    founded   on   Stats.   1859,  p.   218,   gl; 

amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  109. 


Applied,  citedy  eonstmedy  referred  to,  etc..     In:   County   of  Los   Ancreles   vs.   KeUoffff,   146 
Cal.  590,  694,  80  Pac.  Rep.  861(clted). 
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§  1741.  FEES  OF  OFFICERS,  WHEN  AND  BY  WHOM  PAH).  The  fees  of 
all  officers  chargeable  to  estates  in  the  hands  of  public  administrators  must  be  paid 
out  of  the  assets  thereof,  so  soon  as  the  same  come  into  his  hands. 

History:     Enacted  March  11^  1872,  BubBtantial  re-enactment  of  S  2  Aet  April 
30,  1860,  Stats.  1860,  p.  357. 

Applied,   dted,   constmed,   referred   tOp   etc.,in:    Cotmty  of   Ijos   Anffeles   ys.   KeUoffflT*    146 
Cal.  590,  694.  80  Pac.  Rep.  861  (cited). 

§  1742.  PUBLIC  ADMINISTItATOB  TO  ADBUNISTEB  OATHS.  PnbUe  ad- 
ministrators may  administer  oaths  in  regard  to  all  matters  touching  the  discharge 
of  their  duties,  or  the  administration  of  estates  in  their  hands. 

History:     Enacted  March  11,  1872,  substantial  re-enactment  of  (B  Aet  April 
30,  1860,  Stats.  1860,  p.  357. 


Applied,    cited,   eoiMtraed,   referred   to,    etc.  Am   to   ■dmlolwtrattoM   of   oatlio   amd 

in:  County  of  Los  Angeles  vs.  Kelloss,  146  Gal.      mee,  see  poat  912098-2097  and  notes. 
690,  694,  80  Pac  Rep.  861  (cited). 

§1743.  PBECEDINa  CHAPTERS  APPLIOABLE  TO  PUBUO  ADMIN. 
ISTSATOB.  When  no  direction  is  given  in  this  chapter  for  the  government  or 
guidance  of  a  public  administrator  in  the  discharge  of  his  duties,  or  for  the  adminis- 
tration of  an  estate  in  his  hands,  the  provisions  of  the  preceding  chapters  of  this 

title  must  govern.  History:     Enacted  March  11,  1872. 

Applied,   elted,    eonstmed,   referred   to,   etc,  118    (construed   with   S 1726   ante);    County   of 

in:    People  ex  reL  Attorney-General  vs.  Roach,  Iios    Anffeles    vs.    Kelloerff,    146    Cal.    690,    692, 

76  Cal.  294,  298,  18  Pac  Rep.  407   (cited);  Es-  80  Pac  Rep.  861   (applied), 
tate  of  Hickman,  101  Cal.  609,  618,  36  Pac.  Rep. 

§  1744.  TO  FILE  SEPOBTS.  PENALTY  FOK  FAILURE.  DITTY  OF  DIS- 
TRICT ATTORNEY.  Every  public  administrator,  or  person  who  holds  letters  of 
administration,  who  was  appointed  while  acting  as  public  administrator,  who  fails 
to  comply  with  the  provisions  of  sections  seventeen  hundred  and  thirty-five,  seven- 
teen hundred  and  thirty-six,  and  section  seventeen  hundred  and  thirty-nine  of  this 
code,  is  guilty  of  a  misdemeanor;  and  upon  conviction  thereof,  shall  be  punished 
by  a  fine  not  less  than  one  hundred  dollars  for  «ach  offense ;  and  it  shall  be  the 
duty  of  the  district  attorney  of  the  county  to  see  that  the  provisions  of  this  chaj)- 
ter  are  fully  complied  with. 

History:     Enacted  Maieh  9,  18d5,  Stats,  and  Amdts.  1895,  p.  88. 
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CHAPTER   XIV. 

OP    GUARDIAN    AND    WARD. 

Article  L  Guardians  of  Minora,  §§  1747-1760. 

n.  Guardians  of  Insane  and  Incompetent  Persons,  §§  1763-1767. 

III.  The  Powers  and  Duties  of  Guardians,  §§  1768-1776. 

rV.  The  Sale  of  Property  and  Disposition  of  Proceeds,  §S  1777-1792. 

V.  Non-Besident    Guardians  and  Wards,  §§  1793-1799. 

YL  General  and  Miscellaneous  Provisions,  SB  1800-1810. 


ARTICLE   I. 


GUARDIANS  OF  1CINOR& 


§  1747.    Superior    court   to    appoint   guardians; 

on  what  petition. 
§1748.    When   minor  may  nominate   guardian; 

when  not. 
§  1749.    When    appointment    may    be   made    by 

court,  when  minor  is  over  fourteen. 
§  1750.     Nomination  by  minors  after  arriving  at 

fourteen. 
§  1751.    Who  may  be  guardian.     Marriage  does 

not  affect  guardianship. 
$  1752.     Minor  having  no  father  or  mother. 
§  1753.    Powera  and  duties  of  guardian. 


§  1754.    Bond  of  guardian,  conditionB  of. 

§  1755.    Court   may   insert   conditions   hi   order 

appointing  guardian. 
§  1756.    Lettera   of   guardianship   and  bond   of 

guardian  to  be  recorded. 
§  1757.    Maintenance  of  minor  out  of  income  of 

his  own  property. 
1 1758.    Guardian  to  give  bond.    Powera  limited. 
§  1759.    Power  of  courts  to  appoint  guardians 

and  next  friend  not  impaired^ 
S  1760.    Transfer  of  proceedings  from  one  county 

to  another.    Petition  for  removal. 


§1747.  SUPEftlOB  COURT  TO  APPOINT  GUARDIANS;  ON  WHAT 
PETITION.  The  superior  court  of  each  county,  when  it  appears  necessary  or  con- 
venient, may  appoint  guardians  for  the  persons  and  estates,  or  either  of  them,  of 
minors  who  have  no  guardian  legally  appointed  by  will  or  deed,  and  who  are  in- 
habitants or  residents  of  the  county,  or  who  reside  without  the  state  and  have 
estate  within  the  county.  Such  appointment  may  be  made  on  the  petition  of  a  rela- 
tive or  other  person  on  behalf  of  the  minor,  or  on  the  petition  of  the  minor,  if 
fourteen  years  of  age.  Before  making  such  appointment,  the  court  must  cause  such 
notice  as  such  court  deems  reasonable  to  be  given  to  any  person  having  the  care 
of  such  minor,  and  to  such  relatives  of  the  minor  residing  in  the  county  as  the 
court  may  deem  proper.  In  all  such  proceedings,  when  it  appears  to  the  satisfac- 
tion of  the  court,  either  from  a  verified  petition,  or  from  affidavits,  that  the  wel- 
fare of  the  minor  will  be  imperiled  if  such  minor  is  allowed  to  remain  in  the  custody 
of  the  person  then  having  the  care  of  such  minor,  the  court  may  make  an  order 
providing  for  the 

Temporary  custody  of  such  minor  until  a  hearing  can  be  had  on  such  petition; 
and  when  it  appears  to  the  court  that  there  is  reason  to  believe  that  such  minor 
will  be  carried  out  of  the  jurisdiction  of  the  court  before  which  the  application  is 
made,  or  will  suffer  some  irreparable  injury  before  compliance  with  such  order 
providing  for  the  temporary  custody  of  such  minor  can  be  enforced,  such  court 
may  at  the  time  of  making  such  order  providing  for  the  temporary  custody  of 
such  minor  cause  a 

Warrant  to  be  issued,  reciting  the  facts,  and  directed  to  the  sheriff,  coroner,  or 

constable  of  the  county,  eommandiag  such  officer  to  take  such  minor  from  the 
a  a  p.— 188 
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custody  of  the  person  in  whose  care  such  minor  then  is  and  place  such  minor  in 
custody  in  accordance  with  the  order  of  the  court. 

History:  Ei»eted  March  11,  1872,  founded  on  §§  1,336  Probate  Act;  amended 
March  24,  1874,  Ck)de  Amdts.  1873-4,  p.  377;  April  15,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.)y  p  65;  hj  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  235,  act  held  unconstitutional,  see  history,  S  6  ante;  March  18,  1903, 
Stats,  and  Amdts.  1903,  p.  204. 


1.  Applied,  cited,  construed,  referred  t\ 
2-4.  Appeal — Granting  or  revoking  letters  of 
guardianship. 

5.  Same — Conflicting  evidence  not  reviewed. 

6.  Same — Must  be  taken  within  sixt^  dajs. 

7.  Bond. 

8, 9.  Collateral  attack — Allowable  when  order 

void  on  face. 
10.  Same — Ineffective,  when. 
11-13.  Same — Same — Habeas  corpus,  by  parent. 

14.  Same — Same — Prohibition  by  testamentary 

guardian. 

15.  Custody  pending  hearing. 

16-18.  Guardmn— Estoppel  to  deny  appointment. 

19.  Same — Evidence  of  appointment. 

20.  Same — ^Kinds  of — Common  law. 

21.  Same— Same — Guardianship  by  nature. 

22.  Same — Same — Intermeddler  liable  to  ac- 

count, as. 

23.  Same — Same — Testamentary  guardian. 

24.  Same — Same— Same — Powers  of. 

25.  Same — Nature  of  office. 

26.  Same — Same — Personal  trust. 

27.  Jurisdiction. 

28-30.  Same — Courts  of  chancery. 

31.  Same — Former  probate  court. 

32.  Same — ^Bight  of  state  to  provide  for  dis- 

position of  custody  of  child. 
33,34.  Same — Superior  court. 
35-37.  Same — Same — ^Dependent  on  residence  of 

minor. 
38.  Same — Same — Same — ^Beaidence   disputed. 
39,40.  Nature  of  proceedings. 
41-43.  Same — Not  exclusive  method  of  disposing 

of  custody  of  minors. 
44-47.  Notice — Discretion  of  court  as  to  manner 

and  time  of. 

48.  Same — Non-compliance  with  order  to  post 

notice  immaterial,  when. 

49.  Same — Order  made  immediately  upon  fil- 

ing of  petition. 

50.  Same— Personal  citation  not  necessary. 
51, 62.  Same — Persons  entitled  to. 

53, 54.  Same — Same — Custodian. 

55.  Same — Same — Minor  not  entitled  to. 

56.  Same— Same — Parents. 

57.  Same — Same — Relatives. 

58.  Same — Same — Relatives  without  county. 

59.  Same — Third  person  cannot  question. 
60,  61.  Same — Waived  by  appearance. 

62.  Person  having  custody  may  oppose  appli- 

cation. 

63.  Procedure — Provisions  of  title  concerning 

estates. 

64.  Same — Dismissal  of  proceedings. 
65, 66.  Same — Findings  of  fact. 

67.  Same — Same — ^Unnecessary,  when. 

68.  Same — ^Porm  of  order. 

69.  Same — Petition. 

70.  Same — ^Vacation  of  order — On  aoeount  of 

fraud. 

71.  Same — Same — On  aoeount  of  inadvertence. 


72.  Same — Same— Extent  of  inquiry  on  motion 

for. 

73.  Same — Same — Showing  of  excusable  neg- 

lect, etc. 

74.  Same— Same — Showing  of  merits. 

75.  Saime — Same— Time  when  motion  may  be 

made. 

76.  Residence  of  minors. 

77.  Same — Abandoned   children. 

78.  Same — Adoption,  effect  of. 

79.  Same — Former  guardian's  change  of  rei\- 

denee. 

80.  Same — Ward  taken  to  other  state  by  for 

mer  guardian. 

1.  APPIilBD,  CTTBiDf  CONSTRITBD,  RB- 
FBRRBD  TO,  etc..  In:  Fox  vs.  Minor,  32  Cal.  Ill, 
116  (Stats.  1860  p.  270,  Hlttell's  Gen.  Laws  S  877 
cited) ;  Burroughs  vs.  De  Couta,  70  Cal.  861,  878. 

II  Pac.  Rep.  734  (Hittel's  Gen.  Laws  S  378  cited) ; 
In  matter  of  Raynor,.  74  CaL  421,  424,  16  Pac 
Rep.  229  (construed);  Smith  vs.  Btscailuz,  83 
Cal.  344,  352,  21  Pac.  Rep.  16,  23  Id.  814  (con- 
strued); Murphy  vs.  Superior  Court,  84  CaL 
592,  696,  24  Pac.  Rep.  810  (construed  with 
8138  Civ.  Code);  Ex  parte  Gordan,  $5  Cal.  874, 
877,  80  Pac  Rep.  661  (construed):  Ex  parte 
MlUer.  109  Cal.  643,  646,  647,  649,  666,  42  Pac 
Rep.  428  (construed  with  Civ.  Code  S9  208.  248 
EsUte  of  Hathaway.  Ill  Cal.  270,  271,  43  Pac 
Rep.  764  (cited  as  chap.  IV  of  tit,  II  part  III); 
Asher  vs.  Yorba,  126  Cal.  618,  514,  68  Pac.  Rep. 
187  (conatrued);  Estate  of  Bikerenkotter.  126 
Cal.  64.  56.  68  Pac.  Rep.  370  (construed); 
Estate  of  Henning,  128  Cal.  214,  219,  60  Pac 
Rep.  762  (cited);  Estate  of  Campbell.  130  Cal. 
380,  883,  62  Pac  Rep.  613  (construed  with 
other  sections);  Estate  of  Taylor,  131  Cal.  180, 
182,  63  Pac.  Rep.  346  (construed);  In  re  Chin 
Mee  Ho,  140  Cal.  263,  S66.  78  Pac.  Rep.  1002 
(cited);  In  matter  of  Salter,  142  Cal.  412,  413, 
76  Pac.  Rep.  61  (applied);  In  re  Lundbergr,  143 
Cal.  402.  406,  407.  77  Pac  Rep.  156  (construed). 

2.  APPBAIj— Qnmttnir  lettera.— Order  made 
by  probate  court  appointing  guardian  is  ap- 
pealable. (Code  Civ.  Proc  9  963  subd.  8).— In 
matter  of  Get  Toungr,  90  Cal.  77,  78.  27  Pac 
Rep.  168. 

8.  Provision  of  S  968  subd.  8  ante,  authoriz- 
ing an  appeal  from  Judgment  or  order  revok- 
ing letters  of  guardianship,  refers  to  guardian- 
ship of  person  or  estate  of  minor  or  of  an 
Insane  or  Incompetent  person,  for  which  pro- 
vision is  made  In  this  chapter,  and  does  not 
include  order  appointing  gruardian  ad  litem 
to  represent  an  Infant  or  incompetent  person, 
authorized  by  9  872  ante. — Estate  of  Hathaway, 

III  Cal.  270,  271,  43  Pac  Rep.  764. 

4.  Order  retwutlng  to  revoke  order  granting 
letters  of  guardianship  is  not  appealable,  order 
appointing  guardian  being  itself  appealable. — 
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In  matter  of  Get  Youngr,  90  Cal.  77,  78,  27 
Pac.  Rep.  168.  See  Estate  of  Keane,  56  Cal. 
407.  408;  Harper  vs.  Hildreth,  98  Cal.  265,  269, 
33   Pac.   Rep.    1103. 

As  to  appeal,  see  post  S  1764  and  note  par. 
4  et  seq. 

6.  ConllletlBS      erldcnce      not      reviewed* — 

Where  father  and  crrandmother  each  present 
petitions  for  letters  of  guardianship  of  minor, 
question  as  to  which  one  of  these  parties  Is 
proper  one  to  be  appointed  guardian  over  per- 
son of  children  Is  essentially  question  for  trial 
court,  and  that  court  having  decided  it,  and 
there  being  substantial  evidence  to  support 
decision,  supreme  court  will  not  interfere  by 
setting  aside  order  for  lack  of  evidence.— In 
matter  of  LewU,  X87  Cal.  682,  683,  70  Pac. 
Rep.  926. 

«.  Mast  bo  taken  wltkln  sixty  days.— Action 
of  superior  court  in  appointing  guar41an  of 
an  infant  is  Judicial  proceeding  from  which 
an  appeal  may  be  taken  to  supreme  court; 
and,  unless  appeal  be  taken  within  sixty  days 
after  order  of  appointment  is  entered,  It  be- 
comes final.— Ex  parte  Miller,  109  Cal.  648,  646, 
42  Pac  Rep.  428. 

As  to  appeal  from  order  removlnv  gvardlan, 
see  post  S  1801  and  note. 

7.  BOND.-^rder  appointing  guardian  does 
not  become  effective  until  bond  required  by 
11764  post  is  given.— Murphy  vs.  Superior 
Court,  84  CaL  692,  694,  24  Pac  Rep.  310. 

8.  COLLATERAL  ATTACK— Allowable  wken 
order  void  on  Its  faee. — If  the  record  discloses 
that  court  had  no  Jurisdiction  to  make  order 
M  appointment,  then  order  is  void  upon  Its 
face,  and  can  be  attacked  at  any  time.— Estate 
of  Elkerenkotter.  126  Cal.  64,  66,  68  Pac  Rep. 
170. 

9.  Lack  of  Jurisdiction  must  be  affirmatively 
Hhown  by  record  upon  collateral  attack. — Es- 
tate of  Elkerenkotter,  126  Cal.  64,  56,  68  Pac. 
ftep.   370. 

10.  Ineffeetlve»  when. — ^As  against  collateral 
attack,  recital  in  order  appointing  guardian 
that  "it  appears  satisfactorily  that  all  near 
/elatives  of  said  minor  in  said  county  are  con- 
aentlng  hereunto,"  affords  sufficient  evidence  of 
regularity  of  proceedings  to  warrant  presump- 
tion of  Jurisdiction  of  court  and  validity  of 
its  acts.— Burroughs  vs.  De  Couts.  70  Cal.  861, 
373,  11  Pac  Rep.  784. 

11.  Habeas  corpas,  by  parent.  —  Where 
parentage^  of  child  has  been  determined  by 
court  upon  hearing  of  petition  for  appoint- 
ment of  guardian,  guardian  so  appointed  can- 
not be  deprived  of  custody  of  ward  by  habeas 
corpus  on  ground  that  claim  of  parentage 
made  in  said  proceedings  was  false.  Deter- 
mination of  court  in  guardianship  proceedings 
as  to  the  parentage  of  a  child  cannot  be  at- 
tacked collaterally  upon  habeas  corpus.— In  re 
Chin  Mee  Ho,  140  Cal.  263,  266,  73  Pac.  Rep. 
1002. 

12.  As  filing  of  petition  for  appointment  of 
guardian  gives  to  superior  court  Jurisdiction 
of  subject-matter,  and  appearance  of  parents 
at  hearing  of  petition,  as  well  as  service  upon 
therti  9t  citation,  gives  court  Jurisdiction  over 
thoir   persons.   It  is   incumbent  upon   them   to 


present  to  that  court  any  matter.  If  such 
exists,  which  would  Justify  court  in  denying 
petKlon.  They  cannot  afterward,  upon  pro- 
ceedings in  habeas  corpus,  assert  right  to 
custody  of  Infant,  as  against  guardian,  which 
they  might  have  presented  in  that  proceeding, 
but  which  they  neglected  to  present. — Ex  parte 
Miller,   109  CaL  643,  647,  42  Pac.  Rep.  428. 

18.  Right  of  guardian  to  custody  of  infant 
can  be  attacked  only  upon  want  of  Jurisdiction 
In  superior  court  to  make  order;  and  when, 
upon  proceedings  in  habeas  corpus,  respond- 
ent Justifies  his  custody  of  infant  by  Judgment 
appointing  guardian,  an  impeachment  of 
Judgment  is  collateral  attack.— Ex  parte  Mil- 
ler, 109  Cal.  643,  646,  42  Pac.  Rep.  428;  In  re 
Lundberg,   143   Cal.   402,   403,   77  Pac.  Rep.  166. 

14.  Prohibition  by  testamentary  gnardlan. — 

Prohibition  will  not  lie  in  behalf  of  one  claim- 
ing to  be  testamentary  guardian  to  prohibit 
superior  court  from  acting  in  proceedings  for 
appointment  of  guardian  of  same  minors,  as 
there  is  speedy  and  adequate  remedy  In  ordi- 
nary course  of  law,  by  appeal.— Murphy  vs. 
Superior  Court,  84  Cal.  692,  694,  698,  24  Pac 
Rep.  810. 

As  to  eollateral  att'aek,  see  post  9  1764  and 
note  pars.  12-14. 

15.  CUSTODY    FKBTDIBrG    HSJARING.— Prior 

to  adoption  of  amendment  concerning  tem- 
porary custody  of  minor,  it  was  held  that 
father  and  mother,  being  natural  guardians 
of  child,  could  be  deprived  of  custody  of  its 
person  only  by  proceeding  under  S  203  of  Civil 
Code;  that  court  was  without  Jurisdiction  to 
make  an  order,  upon  filing  of  petition  by 
third  party  requesting  that  he  be  appointed 
guardian  of  child,  to  direct  thai  temporary 
custody  of  child,  pending  hearing  of  petition, 
be  taken  from  parent  and  awarded  to  peti- 
tioner.—In  re  Hunt,  103  Cal.  866,  366,  37  Pac. 
Rep.   206. 

As  to  right  to  enstody  of  minor  children, 
see  post  99  1761-1763  and  notes. 

10.  GtTARDIAIf. — ^As  to  persons  entitled  to 
appointment,  see  post  99  1751,  1762  and  notes. 

As  to  appointment  of  more  than  one  gnard- 
iany  see   post  9  1807. 

As  to  appointment  upon  resignation  or  re- 
moval of  former  gnardlan,  see  post  9  1801  and 
note. 

As  to  definition  of  guardian,  see  K£RR*S 
CYC.  CIV«  CODE3  9  236. 

As  to  definition  of  ward,  see  KBRR'S  CYC. 
CIV.  CODBS  9  237. 

AS  TO  GUARDIANS  AD  UTBIII,  see  post 
9  1769. 

AS  TO  RBMOVAIi  AND  RBSIGNATION  OF 
GUARDIANS,  see  post  99  1801,  1802  and  notes. 

AS  TO  TraO  are:  minors,  see  KERR'S 
CYC.  CIV.  CODES  99  25,  26  and  notes. 

17.  ESstoppel  to  deny  appointment. — ^Neither 
guardian  nor  his  sureties  can  be  heard  to  say 
that  he  was  not  legally  appointed  guardian 
after  he  has  accepted  appointment  and  by 
virtue  thereof  become  possessed  of  minor's 
estate,  under  pretense  that  court  had  acted 
without  authority.  By  accepting  appointment 
and  estate  guardian  placed  himself  within  its 
Jurisdiction    and    became    an    officer    of    court 
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and  responsible  to  It  for  faithful  performance 
of  his  trust,  and  he  is  forever  estopped  by 
record  from  denying:  his  accountablllty.-^Fox 
vs.  Minor.  82  Cal.  Ill,  119,  120. 

18.  One  who  has  applied  for  letters  to  act 
as  ffuardian  is  estopped  to  deny  that  he  is 
such  guardian,  because  of  his  own  neglect  to 
give  bond,  where  he  attempts  to  avoid  lia- 
bility for  moneys  received  by  him  as  guardian. 
But  where  there  is  no  pretense  that  petitioner 
ever  received  any  property  belonging  to 
minors  as  their  guardian  or  by  virtue  of  his 
appointment,  but  he  holds  their  property  by 
virtue  of  deed  of  trust,  there  is  no  such  estop- 
pel.— ^Murphy  vs.  Superior  Court,  84  Cal.  592, 
594,  597,  598.  24  Fac.  Rep.  310. 

19.  E^vldence  of  appointment. — Testimony  of 
ward  that  certain  named  person  is  her  guard- 
ian, when  not  objected  to,  is  sufficient  to  show 
guardianship. — ^Morrell  vs.  Morgan,  65  Cal.  675, 
576.  4  Pac.  Rep.  580.  See  Prentice  vs.  Miller,  82 
Cal.  570,  673,  23  Pac.  Rep.  189. 

ao.  Kinds  of  Common  law. — There  were  four 
kinds  of  guardians  at  common  law,  called  re- 
spectively guardians  by  nature,  guardians  for 
nurture,  guardians  in  socage,  and  guardians 
In  chivalry.  Guardians  by  nature  were  father, 
and  in  some  cases  mother  of  child.  Guardians 
for  nurture  were  also  father  or  mother,  and 
continued  until  child  attained  age  of  fourteen 
years.  Guardianship  in  socage  took  place  only 
when  infant  was  entitled  to  an  estate  in  lands 
by  descent,  and  next  of  kin.  to  whom  estate 
could  not  possibly  descend,  became  guardian 
in  socage.  Guardianship  in  socage,  like  that 
for  nurture,  continued  only  until  infant  was 
fourteen  years  of  age,  at  which  age  he  was 
presumed  to  have  sufficient  discretion  and 
Judgment  to  choose  guardian  for  himself,  and 
therefore  was  allowed  to  do  so,  subject,  how- 
ever, to  approval  of  chancery.  Guardianship 
in  socage  included  custody  and  care  of  both 
person  and  estate  of  infant.  Guardianship  in 
chivalry  was  feature  of  federal  system,  and 
took  place  when  lands  came  to  an  Infant  by 
descent,  and  were  held  by  knight  service.  It 
.continued  only  until  infant  attained  age  of 
twenty-one  years,  if  male,  and  sixteen  years, 
if  female,  and  related  to  both  person  and  es- 
tate without  any  obligation  to  account  for 
performance  of  latter.  These  guardians  were 
appointed  or  designated  by  common  law  itself, 
except  that  chancery,  by  virtue  of  Its  author- 
ity as  representative  of  king,  who  was  parens 
patria  and,  as  such,  guardian  of  all  infants 
of  kingdom,  was  allowed  to  appoint  guardians 
for  such  infants  as  were  without  guardians 
by  common  law.  By  statute  (12  car.  11  c.  24) 
tenure  by  knight  service  and  wardships  in 
chivalry  were  abolished  and  father  was  given 
right  by  will  to  dispose  of  custody  and  tuition 
of  his  children  until  they  attained  the  age  of 
twenty-one  years.  Under  it  no  power  or 
rights  to  profits  of  children  was  recognized 
as  existing  in  mother;  on  contrary,  power  con- 
ferred upon  father  was  unqualified,  but  such 
guardian,  like  all  others,  was  but  trustee,  and 
for  that  reason  was,  like  them,  subject  to  gen- 
eral supervision  and  control  of  court  of 
chancery,  even  to  extent  of  removal  if  found 
unfaithful  to  his  trust.— Lord  vs.  Hough,  87 
Cal.   657,   660.   664. 


As  to  general  iniardiansy  see  note  29  Am. 
Dec  716. 

Aa  to  klnda  of  nardlana,  see  KBRR*S  CYC. 
Crv.  CODE  99  238-241  and  notes;  also  mono- 
grraphlc  notes  89  Am.  St.  Rep.  261-267. 

21.  Same — Gvardlanshlp  by  nature  extends 
only  to  custody  of  person  of  ward,  and  not  to  his 
property.  To  entitle  guardian  to  manag^e 
property  of  his  ward,  he  must  be  duly  ap- 
pointed by  some  competent  public  authority. 
Guardianship  for  nurture  extends  only  to  per- 
son, and  terminates  when  infant  arrives  at 
age  of  fourteen  years.— Kendall  vs.  Miller,  9 
Cal.    592,    598. 

As  to  a  mardlan  by  natvre  and  for  nnrtvre 
havlnv  rtyht  of  eustody  of  person  of  miaory 
bvt  not  liaTlnv  control  of  Ms  property,  see 
note  by  Robert  Desty,  11  L.  R.  A.  440,  441. 

Am  to  parent,  a«  such,  having  no  control 
over  piroperty  of  ehlld,  see  KBRR'S  CYC.  CIV. 
CODES  9  202. 

39.     Sane — ^Intermeddler  liable  to  acconnt  «•• 

—One  wrongrfully  intermeddling  with  prop- 
erty of  an  infant  is  sometimes  held  by  equity 
as  guardian,  but  only  (as  in  cases  of  admin- 
istrator de  son  tort)  for  purpose  of  account- 
ing; he  acquires  none  of  rifirhts  of  eruardian. — 
Aldrich  vs.  Willis,  56  Cal.  81,   86. 

98.  Same  —  Teatamentary  flmardlans. — Code 
provides  that  superior  court  may  appoint 
guardians  of  minors  '*who  have  no  guardians 
legally  appointed  by  will  or  deed,"  (Civ.  Code 
9  243),  and  provision  is  made  for  appointment 
of  eruardian  by  deed  of  parents  of  minor  child 
(Civ.  Code  9  241).  Fact  of  appointment  by 
deed  being  established,  an  order  appointing 
guardian  would  undoubtedly  be  a  nullity.  It 
Is  not  enough  that  guardian  be  named  in  deed. 
He  must  under  our  code,  in  order  to  become 
such  guardian,  qualify  by  giving  bond. 
(99  1764,  1768  post)  Provision  that  bond  must 
be  given  applies  to  testamentary  guardians, 
but  guardian  appointed  by  deed  must  be  held 
to  be  testamentary  guardian,  as  such  appoint- 
ment cannot  take  effect  until  death  of  parent. 
— Murphy  vs.  Superior  Court,  84  Cal.  692,  696, 
597,  24  Pac.  Rep.  810. 

24.  Same — Same — Powers  of. — Testamentary 
guardian  has  only  powers  of  probate  guardian, 
and  if  appointed  by  will  of  father,  cannot 
take  personal  custody  and  tuition  of  minors 
so  long  as  there  Is  mother  who  is '  competent, 
willing,  and  worthy  to  have  custody  and 
tuition  of  child.  Exception  in  9  1758  post  re- 
lating to  powers  and  duties  of  testamentary 
guardian  refers  only  to  such  special  and  lawful 
direction  as  testator  may  see  proper  to  sive 
wltl>  reference  to  education  of  minor,  his 
settlement  in  life,  or  management  of  his  es- 
tate, and  does  not  include  taking  of  personal 
custodv  and  tuition  of  minor  from  mother, 
if  competent  and  worthy. — ^Lord  vs.  Hough,  87 
Cal.   657,   669. 

As  to  testamentary  mardlans,  see  KBRR>S 
CYC.  CIV.  CODB  9  241  and  note;  post  91768 
and  note;  also  monographic  note  29  Am.  Dec 
712,   716. 

25.  Nature  of  ofllee. — Guardian  appointed  by 
probate  court,  under  act  which  provides  for 
appointment  and  prescribes  duties  of  ^ard- 
ians.    is   not    trustee   of   express    trust   within 
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meaninfiT  of  i  6  of  Practice  Act.  Under  that 
act  probate  court  is  vested  with  same  juris- 
diction over  persons  and  estates  of  minors 
who  have  no  testamentary  gruardlans  as  Is 
vested  at  common  law  In  courts  of  chancery. 
At  common  law  king,  as  parens  patria,  was 
considered  to  have  care  of  all  persons  who 
were  unable  to  take  care  of  themselves,  and 
such  care  was  exercised  by  court  of  chancery. 
Upon  petition  or  appeal  showing  that  minor 
was  without  any  testamentary  or  other  legal 
guardian,  that  court  took  charge  of  his  per- 
son and  estate  and  cared  for  both  by  appoint- 
ing guardian  of  his  person  and  estate.  Such 
minors  became  wards  of  court,  and  guardian 
appointed  by  court  was  but  an  officer  of  court, 
and  held  responsible  to  it  as  such.  Court 
was  in  effect  guardian,  and  nominal  guardian 
was  but  agent  through  whom  court  acted  and 
to  whom  court  delegated  execution  of  trust. 
In  like  manner,  guardian  appointed  by  pro- 
bate court  is  an  officer  of  that  court  and 
exercises  only  delegated  trust.  His  relation 
to  court  and  minor  is  in  some,  though  not  all, 
respects  of  same  legal  complexion  as  that  of 
an  executor  or  administrator  towards  court, 
estate,  and  heirs  of  decedent,  neither  of  which 
is  within  definition  of  trustee  of  an  express 
trust  as  given  in  9  6  of  Practice  Act. — Fox  vs. 
Minor,  32  Cal.  Ill,  116,  117. 
See  par.  29  this  note. 

28.  Same — ^Personal  tmut. — Office  of  guard- 
ian is  not  in  itself  assignable,  being  personal 
trust,— Aldrich  vs.  Willis,  65  Cal.  81,  85. 

27.  JURISDICTION.  —  As  to  Jvrtadlctlon  to 
appoint  vnardiaB,  see  brief  38  L.  R.  A.  472. 

As  to  Jvrladletlon  of  other  procoedlmvs  to  de- 
termine caatody  of  minors,  see  pars.  41-43  this 
note. 

28.  Courts  of  ckaneery.  —  Former  district 
courts  of  this  state  had  same  control  over 
persons  of  minors  as  well  as  their  estates 
that  courts  of  chancery  in  England  possessed. 
It  was  held  that  this  Jurisdiction  was  con- 
ferred by  constitution,  and  could  not  be  de- 
vested by  any  legislative  enactment;  that  pro- 
bate courts  did  not  have  exclusive  original 
Jurisdiction  in  such  matters;  that  chancery 
might  at  any  time  interfere  and  remove  pro- 
ceedings before  it— Wilson  vs.  Roach,  4  Cal. 
362.  366.  367.  See  Clarke  vs.  Perry,  5  Cal.  68, 
60;  Belloc  vs.  Rogers.  9  Cal.  123,  129;  Griggs  vs. 
Clark,  23  Cal.  427,  429. 

29.  Power  of  court  of  chancery  to  direct, 
restrain,  and  control  all  guardians  in  perform- 
ance of  their  duties,  whether  they  be  appointed 
by  common  law  or  by  statute,  and  to  remove 
them  and  put  others  in  their  place  if  they 
misbehave,  or  purpose  doing  so,  is  settled 
beyond  controversy.  Guardians  are  but  lieu- 
tenants of  chancellor.  They  exercise  but  trust 
and  are  at  all  times  subject  to  inquisition  of 
chancellor  and  amenable  to  his  orders.  But 
while  court  of.  chancery  has  control  of  all 
guardians  however  appointed,  yet  it  can  no 
more  interpose  In  matters  of  guardianship 
without  cause  than  it  can  interpose  in  other 
matters  which  are  within  its  Jurisdiction. 
Chancery  will  not  interfere  and  remove  guard- 
ian who  has  been  legally  appointed,  unless  for 
misbehavior.      Guardian    appointed     by     either 


common  law  or  statute  has  legal  right  to 
trust,  of  which  he  cannot  be  deprived  except 
for  reasons  in  equity.— Lord  vs.  Hough,  87  Cal. 
667,    664. 

20.     Compares  par.  40  this  note. 

As  to  power  of  equity  over  Infanta  and  their 
eatatesy  sea  monographic  note  98  Am.  Dec. 
733-737. 

As  to  protection  of  property  of  Infant  by 
eoarts  of  equity,  see  brief  39  L.  R.  A.  293. 

81.  Former   probate   court. — Proceedings    of 
former  probate  court  are  to  be  considered  in 
same  manner  as  proceedings  of  courts  of  gen-   , 
eral  Jurisdiction,  in  regard  to  presumption  of  ' 
regularity. — Brodrlbb  vs.  Tibbits,  63  Cal.  80. 

As  to  cxclnalTencaa  of  Jurisdiction  of  probate 
court,  see  Rosenberg  vs.  Frank,  58  Cal.  387, 
400,   404,   412-421. 

82.  Rlffht  of  state  to  provide  for  disposition 
of  custody  of  child  whose  safety  and  welfare 
are  menaced  by  conduct  or  Incompetency  of 
natural  guardians  has  been  too  long  estab- 
lished to  be  seriously  questioned.  Statute  is 
not  invalid  on  ground  that  it  deprives  parent 
of  valuable  right  without  due  process  of  law, 
in  that  it  authorizes  proceedings  without  re- 
quiring notice  to  parent.  Safety  and  welfare 
of  child'  being  first  consideration,  rights  of 
parent  are  of  such  nature  that  they  must  yield 
to  stich  reasonable  regulation  as  to  notice  as 
legislature  may  prescribe. — In  re  Lundberg, 
143  Cal.  402,  408,  409,  77  Pac.  Rep.  156. 

As  to  authority  of  state  to  assume  guardian- 
ship of  children,  see  monographic  note  by  B. 
A.   Rich,   15   L.   R.   A.    593,    594. 


Superior  court. — Constitution,  art.  VI 
9  5,  has  conferred  upon  superior  court  Jurisdic- 
tion in  all  matters  in  probate,  and  that  court 
is  thus  given  control  over  person  and  estates 
of  minors,  and  power  to  appoint  their  guard- 
ians.—Ex  parte  Miller,  109  Cal.  643.  646,  647, 
42  P&c.  Rep.  428. 

As  to  limited  Jurisdiction  of  probate  courts, 
see  post  S  1754  and  note  par.  13. 

34.  Superior  court  has  general  Jurisdiction 
of  matter  of  appointment  of  guardians,  and 
as  an  Incident  to  this  Jurisdiction,  it  must  have 
power  to  hear  and  determine  fact  whether  tes- 
tamentary guardian  has  been  legally  appointed 
or  not.  Its  Jurisdiction  to  appoint  guardian 
cannot  be  attacked  collaterally  by  one  claim- 
ing to  be  testamentary  guardian,  as  by  prohi- 
bition to  prevent  such  court  from  proceeding 
to  enforce  orders  made  in  exercise  of  such 
Jurisdiction.  If,  upon  direct  appeal,  it  appear 
that  testamentary  guardian  had  theretofore 
been  legally  appointed,  order  granting  letters 
would  no  doubt  be  reversed,  but  not  on  ground 
that  court  had  not  Jurisdiction  of  subject- 
matter. — ^Murphy  vs.  Superior  Court,  84  CaL 
592.   594,    596,   24   Pac.   Rep.   310. 

8S.  Same— Dependent  on  residence  of  minor. 
— Superior  court  of  county  In  which  minor  is 
inhabitant  or  resident  has  Jurisdiction  to  ap- 
point guardian.— In  matter  of  Raynor,  74  Cal. 
421,   424,   16  Pac.  Rep.   229. 

36.  Minor  must  be  an  Inhabitant  or  resident 
of  county  in  which  appointment  of  guardian 
Is   made   in   order  for  court  to  have  Jurlsdlc- 
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tlon  to  make  appointment. — Estate  of  Taylor, 
131  Cal.   180,  182,  63   Pac.  Rep.   346. 

37.  Jurisdiction  to  appoint  ffuardlan  for  in- 
fants under  American  system  is  entirely  local. 
Actual  residence,  and  not  domicile,  is  test  of 
jurisdiction  to  appoint  guardian  of  person  of 
Infants.  If  infants  be  without  state,  althougti 
domicile  Is  within  state,  court  is  without  Juris- 
diction. On  other  hand  mere  residence  of 
infants  within  Jurisdiction  Is  sufficient  to 
confer  Jurisdiction,  althou^rh  they  may  be  resi- 
dents of  another  state.  But,  as  such  Juris- 
diction is  always  exercised  for  good  of  child, 
courts  would  never  allow  power  to  be  used 
for  purpose  of  oppression  or  to  prevent  Infant 
temporarily  within  its  Jurisdiction  from  beins 
taken  away,  when  Its  best  interests  require  it, 
to  its  more  permanent  residence.  Jurisdiction 
is  never  used  except  when  necessary  for  grood 
of  child. — Le  la  Montanya  vs.  De  la  Montanya, 
112  Cal.  131,  133,  44  Pac.  Rep.  864.  See  De  la 
Montanya  vs.  De  la  Montanya,  112  Cal.  101, 
116,  63  Am.  St.  Rep.  166,  44  Pac.  Rep.  346,  32 
li.    R.   A.    82. 

88.  Same — Same  —  Residence     disputed.— The 

court  in  which  petition  has  been  filed  seekins 
appointment  of  guardian  acquires  Jurisdiction 
to  hear  and  determine  whether  minor.be  resi- 
dent of  that  county  and  requires  guardian,  and 
whether  petitioner  be  proper  person  to  be  ap- 
pointed. If,  after  filing  of  such  petition  and 
service  of  citation,  one  of  parties  cited  flies 
petition  in  court  of  another  county  seeking 
appointment  of  himself  as  guardian  of  same 
minor,  alleging  minor  to  be  resident  of  that 
county  and,  without  disclosing  to  such  court 
fact  that  first  petition  was  pending  in  other 
county,  procures  letters  of  guardianship  to  be 
Issued  to  himself,  he  cannot  thereafter,  by 
writ  from  supreme  court,  prohibit  court  in 
which  first  petition  was  filed  from  taking  fur- 
ther proceedings.  Proper  procedure  would  be 
for  court  which  had  issued  letters  upon 
second  petitloh  to  revoke  same  and  leave 
question  of  residence  of  minor  and  appoint- 
ment of  guardian  to  be  determined  by  court 
first  acquiring  Jurisdiction  of  matter. — In  mat- 
ter of  Danneker,  67  Cal.  643.  644,  646.  8  Pac. 
Rep.    614. 

As  to  residence  of  mlmoniy  see  pars.  76-80 
this  note. 

As  to  notice  reavlslte  to  eonfer  Jurisdiction, 
see  pars.  44-61   this  note. 

89.  NATURE  OP  PROCBJEBDINGS.— Proceed- 
ings under  this  and  following  sections  are 
special  and  summary  and  do  not  constitute 
civil  action  as  defined  in  9  30  ante.— Ex  parte 
Miller,  109  Cal.  643.  661,  666,  42  Pac.  Rep.  428. 

40.  Court  does  not  act  in  exercise  of  Its 
general  equity  powers,  or  as  an  equitable  tri- 
bunal, in  making  an  order  appointing  guard- 
Ian.  It  acts  strictly  In  special  proceeding, 
and  by  virtue  of  power  conferred  upon  It  to 
appoint  guardians  in  certain  designated  cases. 
The  validity  of  order  must  be  determined 
solely  from  consideration  of  these  sections. 
Power  of  courts  of  equity  in  England  and  in 
this  country  In  matters  of  guardianship  has 
no  application  to  such  matters.— In  matter  of 
Salter.  142  Cal.  412,  413,  76  Pac.  Rep.  61. 

41.  Not    exclusive    method    of    disposing    of 


cnstody  of  minors. — This  and  following  sec- 
tions prescribe  proceedings  for  appointment  of 
guardians  generally,  and  afford  one  means  of 
acquiring  Jurisdiction  to  dispose  of  custody 
of  minors,  but  they  are  not  exclusive.  In  ac- 
tions for  divorce  court  may  always  make  such 
orders  for  custody  and  maintenance  of  minor 
children  of  marriage  as  may  seem  to  be  neces- 
sary (Civ.  Code  9  138).— Ex  parte  Gordon,  95 
Cal.  374,  376,  377,  30  Pac.  Rep.  661. 

As  to  control  and  custody  of  nUnor  ehUd  by 
superior  court  In  which  decree  of  divorce  hnn 
been  entered  between  parents  of  such  minor, 
see  KERR'S  CYC.   CIT.  CODE  9 138.  and  note. 

42.  Whether  court  may  proceed  summarily, 
under  provisions  of  this  chapter,  to  appoint 
guardian  of  persons  of  minor  children  and 
deprive  their  parents  of  natural  right  to  cus- 
tody and  society  of  such  children,  because  of 
abuse  of  parental  authority,  or  whether  par- 
ents may  be  deprived  of  their  parental  au- 
thority for  such  reason  only  by  civil  action 
brought  under  9  203  of  Civil  Code,  has  been 
subject  of  considerable  discussion.  Majority 
of  court,  in  Ex  parte  Miller,  held  that  9  203  of 
Civil  Code  is  not  limitation  upon  Jurisdiction 
which  has  been  conferred  by  constitution  over 
person  and  estates  of  minors,  and  power  to 
appoint  guardians;  nor  is  it  limitation  upon 
exercise  of  that  Jurisdiction  which  is  author- 
ized by  9  243  of  Civil  Code.  Latter  section 
authorizes  this  Jurisdiction  to  be  exercised  "in 
all  cases  other  than  those  named  In  9  241'*;  and 
this  section  prescribes  procedure  to  be  ob- 
served In  exercise  of  Jurisdiction.  The  pri- 
mary purpose  of  9  203  is  to  confer  right  of 
action  in  favor  of  child  against  its  parent  for 
abuse  of  parental  authority,  and  as  an  incident 
thereto,  upon  establishing  cause  of  action,  to 
emancipate  child  from  control  of  parent,  and, 
at  same  time,  enforce  In  Its  favor  and  against 
parent,  parent's  obligation  of  support  and  ed- 
ucation. The  authority  for  appointing  a  guard- 
ian for  child  is  not  conferred  by  this  section, 
and  it  is  dependent  upon  its  enforcement  in 
behalf  of  child  of  right  of  action  thereby 
authorized.  Beatty.  Chief  Justice,  dissenting, 
stated  that,  at  common  law,  duty  and  necessity 
of  guardian  against  abuse  of  parental  author- 
ity was  recognized  and  that  parent,  though 
guardian  by  nature  of  his  minor  child,  was 
subject,  like  all  other  trustees,  to  Jurisdiction 
of  ch..ncery,  and  that  means  by  which  Its 
Jurisdiction  was  Invoked  and  exercised  was 
suit  in  equity  against  offending  parent;  that 
this  being  state  of  law  before  codes,  our  legis- 
lature, in  enacting  9  203  of  Civil  Code,  has  done 
little  more  than  to  put  into  statute  what  was 
law  already.  Abuse  of  parental  authority  is 
subject  to  Judicial  cognizance  in  civil  action, 
and  so  it  always  was;  and  there  Is  no  reason, 
he  urged,  to  suppose  that  words  "abuse  of 
parental  authority"  were  used  In  sense  less 
comprehensive  than  he  attributed  to  them,  viz. 
sense  which  will  comprehend  every  sort  of 
neglect  or  misconduct  by  which  parent  may 
Justly  forfeit  his  parental  rights;  or.  In  other 
words,  every  case  In  which  unfitness  of  parent 
Is  predicated  on  his  own  fault,  whether  of 
omission  or  commission.  If  this  be  so,  he 
argued.  It  seems  clear  that  further  intent  of 
provision  is  that  when  child  Is  to  be  forever 
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freed  from  dominion  of  his  parents  upon 
ground  of  parental  abuse,  Issue  must  be  tried 
and  determined  in  ciyll  action  prosecuted  in 
name  of  child,  or  of  near  relative,  or  of  board 
of  supervisors  of  proper  county;  and  that  acts 
and  facts  constitutiner  abuse  should  be  allecred 
In  issuable  form;  that  offendlnfir  parent  should 
be  summoned  Into  court  in  usual  way  and 
should  have  ordinary  rifirht  of  defendant  in 
civil  action  to  defend  JJy  demurrer  and  answer, 
and  have  issue  tried  as  other  Issues  are  tried 
in  civil  actions;  and  that,  where  occasion  al- 
leged 'or  exerctslner  power  of  appointment  is 
forfeiture  of  parental  rights  by  abuse  of  pa- 
rental authority,  court  must  look  solely  to 
Judgment  of  competent  tribunal  given  In 
proper  action,  brought  by  proper  party,  in 
order  to  determine  whether  occasion  has 
arisen.  He  adds  that  "to  hpld  that  legislature, 
while  taking  pains  to  declare  that  abuse  of 
parental  authority  is  subject  to  civil  action, 
and  to  limit  number  of  those  who  may  prose- 
cute action,  has  at  same  Ume  given  full  lib- 
erty to  any  stranger  or  volunteer  to  ignore 
at  his  pleasure  prescribed  method  of  procedure, 
is  to  convict  law-makers  of  merest  folly."— 
Ex  parte  Miller,  109  Cal.  648.  647,  650,  662,  42 
Pac.   Rep.   428. 

43.  It  has  long  been  settled  practice  to  de- 
termine In  guardianship  proceedings  question 
as  to  fitness  and  competency  of  parents  to 
have  custody  of  their  children.  Iaw  of  state 
in  this  regard  must  be  considered  as  settled 
by  opinion  of  court  in  ESx  parte  Miller.— In  re 
Lundberg,  148  Cal.  402.  406,  77  Pac.  Rep.  166. 

As  to  rlglit  o*  parent  to  caatody  of  his  ehlld, 
see  post  8  1761  and  note. 

44.  NOTICE — ^Dlacretloa  of  coart  as  to  mam- 
aer  aad  time  of.— Provision  which  places  man- 
ner in  which  notice  shall  be  given  subject 
entirely  to  direction  of  probate  Judge,  includes 
period  for  which  it  shall  be  given.— Gronfler 
vs.  Puymirol,  19  CaL  629,  681. 

45.  Manner  in  which  notice  shall  be  given 
to  relatives  residing  in  county  is  left  to  Judg- 
ment and  reasonable  discretion  of  probate 
court.— Burroughs  vs.  De  CouU,  70  Cal.  861, 
373,  11  Pac.  Rep.  734. 

46.  Where  petition  was  presented  on  May 
28th,  and  hearing  set  for  May  29th,  supreme 
court  said  this  was  proceeding  with  greater 
expedition  than  it  would  deem  advisable  in  so 
Important  a  matter,  but  that  no  doubt  it  was 
considered  unnecessary  to  defer  hearing  in 
view  of  fact  that  alleged  father  of  child— the 
only  relative  shown  to  be  resident  of  county — 
Joined  m  petition.— In  re  Chin  Mee  Ho,  140  Cal. 
263.  267,  78  Pac  Rep.  1002. 

47.  Instances  may  frequently  arise  where 
immediate  action  may  be  necessary  for  protec- 
tion of  interest  of  minor,  and  where  friendly 
relation  of  applicant  or  Identity  of  his  In- 
terest with  that  of  minor  in  estate  may  be  so 
clearly  established,  or  be  so  clearly  known  to 
judge,  as  to  Justify  notice  of  very  limited 
period.  It  is  matter  for  exclusive  Judgment  of 
probate  Judge,  subject,  perhaps,  to  review  on 
appeal  to  supreme  court  from  order  of  appoint- 
ment,—Gronfler  vs.  Puymirol,  19  Cal.  629.  681. 

48.  Noa-eompUaaea  with  order  to  post  ao- 
tlce  launaterlal,  whea. — Provision  in  order  di- 


recting that  notice  be  posted  for  five  days 
will  bo  regarded  as  mistake,  and  failure  to 
post  it  immaterial,  where  upon  filing  of  peti- 
tion on  one  day,  an  ordor  is  made  for  hearing 
on  following  day,  and  order  directs  personal 
notice  to  father,  whioh  was  duly  given,  and  it 
appears  that  father  was  only  relative  of  minor 
in  country,  and  that  person  applying  for  let- 
ters was  one  having  custody  of  minor.  These 
two  persons  are  only  ones  possibly  entitled  to 
notice,  and,  having  received  notice  prescribed, 
further  provision  for  posting  notice  for  five 
days  must  be  disregarded,  as  being  mistake 
and  as  inconsistent  with  that  part  of  order 
fixing  the  hearing  for  the  following  day. — In 
re  Chin  Mee  Ho,  140  CaL  268,  867,  78  Pac.  Rep. 
1002. 

49.  Order  made  Inuaedlatdy  npoa  llllas  of 
petitioB  by  mother  for  appointment  of  herself 
as  guardian  of  person  and  estate  of  her  minor 
son,  under  age  of  fourteen  years,  appointing 
her  as  such  guardian  without  notice,  is  good. — 
Whyler  vs.  Van  Tiger  (CaL  Aug.  81,  1887),  14 
Pac  Rep.  846. 


K  Personal  eltatloa  aot  neeesaary. — Notice 
of  hearing  need  not  be  personally  served,  by 
citation,  upon  relatives  of  minor  residing  in 
county.  Statute  makes  no  such  demand,  but 
does  demand  that  relatives  living  in  county, 
when  court  deems  it  proper,  must  be  given 
such  notice  as  court  deems  reasonable.  If 
court  deems  notice  of  ten  days,  by  posting  in 
three  public  places,  reasonable  notice  to  them, 
it  would  seem  within  power  of  court  to  so 
declare.  Statute  clearly  implies  that  kind  or 
character  of  notice  to  be  given  is  matter  for 
Judge  to  determine,  and  that  personal  notice 
is  not  absolutely  demanded  by  provision 
quoted. — Gronfler  vs.  Puymirol,  19  CaL  629, 
631;  Burroughs  vs.  De  Couts.  70  Cal.  861,  878, 
11  Pac  Rep.  784;  Asher  vs.  Yorba,  126  CaL  618, 
616,  58  Pac  Rep.  187;  In  re  Lundberg,  148  CaL 
402,  407,  77  Pac  Rep.  166. 

61.  Pcrsoaa  entitled  to. — Only  persons  to  be 
notifled  are  those  having  care  of  minor  and 
such  relatives  residing  in  county  as  court  may 
deem  proper.  Relatives  to  be  notifled  and 
length  of  notice  are  entirely  in  discretion  of 
Judge  to  whom  petition  is  presented. — ^In  re 
Chin  Mee  Ho,  140  CaL  268.  266,  78  Pac.  Rep. 
1008. 

62.  Filing  of  petition  showing  necessity  for 
appointment  of  guardian  of  person  of  minor, 
resident  of  county,  and  giving  of  notice  pre- 
scribed by  court  to  person  having  care  of 
minor,  no  notice  to  any  other  person  having 
been  required  by  court,  gives  court  full  and 
complete  Jurisdiction  to  make  an  appointment, 
good  as  against  any  collateral  attack. — In  re 
liundberg,  148  Cal.  402,  408,  77  Pac  Rep.  166. 


58.  Same — Castodlaa. — ^Notice  to  person  hav- 
ing care  of  minor  Is  made  essential. — In  re 
Lundberg,  148  CaL  402.  409,  77  Pac  Rep.  166. 

See  pars.  61-60  this  note 

64.  By  provisions  of  this  section,  it  Is  made 
mandatory  that  person  having  custody  of 
minor  should  have  notice  of  hearing.  Such 
notice  is  absolutely  necessary  to  give  court 
Jurisdiction  of  proceeding  and  power  to  make 
order  of  appointment. — ^Estate  of  Eikerenkot- 
ter,  126  CaL  54,  55,  68  Pac.  Rep.  870. 
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65.  8am« — Minor  not  entitled    to. — It   is   not 

required  that  any  notice  be  siven  to  minor. 
The  minor  being:  of  tender  years  and  not  sup- 
posed to  be  able  fully  to  protect  her  interests, 
law  provides  notice  to  be  sriven  in  some  proper 
way  to  certain  persons  who  may  appear,  to  do 
what  is  best  in  her  interests.->Smith  vs.  Bis- 
cailuz,  83  Cal.  844,  364,  21  Pac.  Rep.  15,  23  Id.  314. 

66.  Some  —  Parents.  —  Notice    to    parent    of 
minor  is  not  In  all  cases  essential  to  jurisdic- 
tion of  court  to  appoint  gruardian;  and  this,  for 
simple    reason    that    statute   does    not   require 
that  such  notice  must,  in  all  cases,  be  griven. 
Undoubtedly  parent  should  be  notified,   where 
possible,  of  proceedingrs,   effect  of  which  may 
be   to    terminate   his   parental    authority;    and 
undoubtedly  where  such  notice  is  not  required 
to   be   griven,   parent   would    be   entitled,    upon 
reasonable  application,  to  be  heard  upon  ques- 
tion as  to  whether  appointment  of  another  as 
guardian  of  his  child,  without  his  knowledgre, 
should    not    be    set  •  aside,    that    he    migrht    be 
heard  upon  question  of  necessity  of  appoint- 
ment of  such  other  as  gruardian.     Legrislature, 
however,   recogrnized  fact  that  in  many  cases, 
where    interest    of    minor    makes    it    essential 
that  some  one  should  at  once  be  grlven  author- 
ity to  act  as  legral  custodian,  it  would  be  prac- 
tically impossible  to  notify  parents,  owing:  to 
ig^iorance   of   facts   as   to  parentagre   or   as   to 
whereabouts    of   parents.      It    Is    sufficient,    on 
collateral  attack  on  order  of  appointment;  on 
grround  of  want  of  notice  to  mother,  that  supe- 
rior court  did  not  require  any  such  notice  to 
be  griven.— In  re  Lundbergr,  143  Cal.  402.  406-408, 
77  Pac.  Rep.  166. 

67.  Same — ^RelatlTes. —Court  to  which  an  ap- 
plication for  an  order  appointing  gruardian  Is 
made  will  always  make  inquiry  as  to  relatives, 
and  require  notice  to  them  where  srlvins  of 
such  notice  is  practicable. — In  re  Lundbergr,  143 
Cal.  402,  409,  77  Pao.  Rep.   166. 

See  pars.  60,  61  this  note. 

68.  Same — ^Relatives  wlthont  county* — Notice 
to  relatives  of  minor  residing;  without  county 
is  not  essential  to  Jurisdiction  of  court. — In  re 
Lundbergr,  143  Cal.  402,  406,  407,  77  Pac.  Rep. 
166. 

69.  TUrd  person  eannot  auestlon  validity  of 
order  upon  any  allegration  that  insufficient  no- 
tice was  griven  of  hearing:  of  application  for 
appointment  under  statute. — Gronfier  vs.  Puy- 
mirol,  19  Cal.  629,  632. 

eo.  Waived  by  appearance  —  Conceding:, 
without  deciding:,  that  lanfpuagre:  "the  court 
must  cause  such  notloe  as  such  court  deems 
reasonable  to  be  griven  to  any  person  having: 
care  of  minor  and  to  such  relatives  of  minor 
residing:  in  county  as  court  may  deem  proper," 
requires  court  to  have  some  proper  notice 
g:lven  to  persons  having:  care  of  minor,  and  to 
such  of  her  relatives  residing:  in  county  as 
court  may  deem  proper,  as  prerequisite  to 
valid  appointment  of  gruardian.  Nevertheless, 
appearance  by  petition  of  mother  of  minor, 
under  whose  care  she  is,  and  of  other  parties 
to  whom  notice  is  requisite,  by  their  written 
consent  filed  in  cause,  is  proof  that  they  all 
had  notice  of  what  was  In  progrress  before 
court,  and  had  waived  any  more  formal  notice, 
which,  under  existing:  state  of  facts,  would 
have   been   idle   and    useless   ceremony,    which 


law  does  not  impose  upon  courts  of  Justice.— 
Smith  vs.  Biscalluz,  83  Cal.  844,  363,  854,  21 
Pac.  Rep.  16.  23  Id.  314;  Asher  vs.  Yorba,  125 
Cal.  613,  515,   68  Pac.  Rep.   137. 

61.  If  parents  of  child  appear  in  person  or 
by  attorney  at  hearing:  of  petition  by  third 
party  for  appointment  of  himself  as  guardian 
of  minor  child,  g:lvlng:  of  notice  to  that  extent 
becomes  immaterial.— Ex  parte  Miller,  169  Cal. 
643,  646,  42  Pac  Rep.  428. 

«2.  PBRSON  HAVING  CUSTODY  MAY  OP- 
POSES APPLICATION.r-auardian  who  procured 
an  order  of  court  permitting:  him  to  remove 
minors  to  another  state,  there  to  remain  until 
further  order  of  court,  and,  after  making:  such 
removal,  resignied  his  office  as  g:uardian,  knd 
was  discbargred,  is  not  precluded  from  appear- 
ingr  and  opposlngr  an  application  thereafter 
made  by  another  party  for  appointment  as 
gruardian  in  his  place,  where  he  has  never  been 
ordered  by  court  to  bringr  minors  to  California, 
and  so  is  not  in  default  in  that  regrard.— Estate 
of  Henning:,  128  Cal.  214,  219,  60  Pac  Rep.  762. 

as.  PROCBDURE:.— As  to  provisions  of  title 
concerning  estates  of  decedents,  so  far  as  they 
relate  to  practice  In  superior  court,  applylnjr 
to  proceedlnara  under  this  chapter,  see  post 
99  1789,  1808  and  note. 

As  to  bond,  see  post  §1764  and  note. 

As  to  form  of  letters  of  guardianship,  see 
post  9  1754  subd.  8  and  note. 

As  to  oath  of  guardian,  see  post  9  1764  subd. 
8  and  note. 

As  to  spedal  letters  of  guardianship  belns 
Issuable  at  chambers,  see  ante  S  166. 

64,     Dismissal    of    proceedings.— Although    it 

may  be  that  order  of  court  setting:  aside  and 
dismissing:  proceedlngrs  in  matter  of  guardian- 
ship   on    motion    made   by    mother    on    ground 
that   proceedlng:s   were   taken   ag:ain8t   her   by 
surprise  and  through  her  excusable  neglect,  is 
erroneous,  and  that  court  should  have,  at  most, 
simply    vacated    letters    of    guardianship    and 
order  appointing  guardian  and  set  original  pe- 
tition for  rehearing,  allowing  mother  to   con- 
test  same,   error   is   not   important   enough   to 
Justify   reversal   on   appeal.     A   proceeding   of 
this   kind   is   very   diflTerent   from   an   ordinary 
civil   action.     If   order   vacating   order   of   ap- 
pointment  and   letters   issued   thereunder   was 
properly  made,  no  prejudice  can  be  sufTered  by 
any  one  by  reason  of  fact  that  court  dismissed 
proceeding.     If   interesu   of  child   so   demand, 
new    appjiicatlon    for    letters    of    guardianship 
may  be  made  at  any  time,  or  other  appropriate 
proceedings    taken.~In    matter    of    Van    Loan 
142  Cal.   423,  429,  76  Pac  Rep.   37. 

66.  Findings  of  fact.— Fact  of  competency 
or  incompetency  of  father  is,  upon  presenta- 
tion of  his  petition  for  appointment  of  himself 
as  guardian,  and  presentation  of  counter-peti- 
tion seeking  appointment  of  child's  maternal 
grandfather  as  guardian,  controlling  issue  in 
case,  and  if  there  is  no  finding  on  point,  findings 
must  on  appeal  be  regarded  as  insufficient  to 
support  an  order  appointing  grandfather  as 
guardian.  Mere  finding  that  it  is  for  best 
interest  of  minor  child,  In  respect  to  its  tem- 
poral, mental,  and  moral  welfare,  that  custody 
of  said  minor  child  be  awarded  to  Its  said 
grandfather,   is    Insufficient.— Estate   of   Camp- 
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b«ll,  180  CaL  880,  888,  68  Pac.  Rep.  818;  In  mat- 
ter of  Salter,  148  CaL  418.  414,  78  Pac.  Rep. 
61. 

66.  Sufilciency  of  flndlngrs  to  support  Ju<Ur- 
ment  cannot  be  ooneldered  on  collateral  attack 
by  habeas  corpns.  In  latter  proceeding  it  is 
immaterial  that  order  of  appointment  does  not 
in  terms  recite  that  It  appeared  to  court  that 
mother  (father  beins  dead)  had  abandoned 
child,  as  allesred  In  petition,  and  found  that 
mother  of  said  minor  child  is  an  unfit  and  im- 
proper person  to  have  care,  custody,  and  con- 
trol of  said  minor,  as  to  which  there  was  no 
allesration  In  petition  other  than  allegation  as 
to  abandonment.  There  is  no  provision  of  law 
rendering  an  order  of  this  kind  void  for  fail- 
ure to  contain  findincrs  of  fact  or  to  recite 
existence  of  facts  on  which  its  Jurisdiction  de- 
pends. On  contrary,  it  is  expressly  provided 
by  9 1704  ante  that  orders  and  decrees  In 
probate  proceedinsrs  need  only  contain  mat- 
ters ordered  adjudged,  except  as  otherwise 
provided.— In  re  Lundbersr,  148  Cal.  402,  411, 
77  Pac  Rep.  186. 

6T.  Same  —  Unneeessaryy  wken.  — Where  no 
answers  are  filed  to  petition,  and  no  issues 
therefore  made,  findingrs  of  fact  are  unneces- 
sary.—In  matter  of  Lewis,  187  Cal.  682.  683,  70 
Pac   Rep.   926. 

68.  Form  of  order. — ^An  order  appointing  a 
eruardian  under  act  of  April  19,  1850,  was  not 
void  because  entitled  in  estate  of  deceased 
parent  of  minor,  and  because  order  was  dual, 
appointingr  same  person  both  administrator  of 
estate  of  deceased  person  and  eruardian  of 
minor  child.  Neither  was  it  void  because  it 
directed  that  letters  of  gruardianship  of  heirs 
be  granted  without  naming:  them. — Reed  vs. 
Rlngr,  93  CaL  86,  105,  106,  28  Pac.  Rep.  861. 

69.  Pctftlom.— Whether  petition  that  falls  to 
set  forth  Jurisdictional  facts  will  be  sufficient 
was  raised,  but  not  determined,  in  Estate  of 
Campbell,   130   Cal.  880,   884,   68  Pac   Rep.   613. 

70.  Vacation  of  or4er-^a  aecoont  of  fraad. 

— If  it  subsequently  develops  that  parent  has, 
by  such  proceedlngr,  been  fraudulently  deprived 
of  his  minor  child,  order  of  appointment  may 
be  annulled  or  vacated  by  appropriate  proceed- 
ingr,  and  court  havingr  Jurisdiction  of  gruardian- 
ship proceedings  will  always,  upon  seasonable 
application  by  parent  who  did  not  in  fact  have 
notice,  liberally  exercise  discretionary  power 
confided  to  it  to  grive  parent  full  opportunity 
to  be  heard  upon  question  as  to  necessity  for 
appointment  of*  another  as  gruardian. — In  re 
Lundbergr,  148  CaL  402.  409,  77   Pac.  Rep.   156. 

71.  Same— On  aeeovnt  of  Inadvertence,  sur- 
prise^ etc. — Proceeding:  by  which  parent  entitled 
to  custody  of  his  or  her  minor  child  is  deprived 
of  such  custody  is  proceeding  adverse  to  him 
or  her,  and  when  such  proceeding:  Is  taken 
ag:ainst  parent  througrh  inadvertence,  surprise, 
or  excusable  neg:lect,  seasonable  application  for 
vacation  thereof  should  undoubtedly  be 
granted.- In  matter  of  Van  Iioan.  142  CaL  428, 
426,  76  Pac.  Rep.  87. 

72.  Same — ^Bxtent  of  Inanlry  on  motion  for. — 
On  'motion  by  Qiother  of  minor  to  vacate 
order  appointingr  paternal  grrandmother  as 
gruardian  of  minor,  on  grround  that  proceedingrs 
resulting:    in    appointment    of    guardian    were 


taken  agrainst  her  by  surprise  and  through  her 
excusable  neglect,  etc.,  court  cannot  determine 
any  question  as  to  ultimate  custody  of  child. 
Sole  question  properly  before  court  is  as  to 
whether  mother  should  be  relieved  from  pro- 
ceedings taken  against  her  by  surprise  and 
through  her  excusable  neglect.— In  matter  of 
Van  lioan,  142  CaL  428,  429,  76  Pac  Rep. 
37, 

78.  Same— Skowlng  of  exensaMo  neglect,  etc 

—Statements  made  in  affidavit  of  parent,  upon 
motion  to  revoke  and  vacate  order  appointing 
guardian  and  to  dismiss  all  proceedings  In 
such  matter,  in  support  of  her  showing  of  mis- 
take and  excusable  neglect,  grounds  of  her 
motion  being  that  proceedings  resulting  in 
appointment  of  guardian  were  taken  against 
her  by  surprise  and  through  her  excusable 
neglect,  without  any  information  on  her  part 
as  to  pendency  thereof,  through  fraudulent 
suppression  of  facts  by  father  of  minor,  and 
in  violation  of  an  agrreement  between  her  and 
said  father'  providing  for  care,  custody,  and 
maintenance  of  said  minor,  are  admitted  by 
failure  of  guardian  to  deny  them  in  her 
counter-affidavits.  Evidence  in  addition  to  af- 
fidavits is  not  essential  to  support  finding  of 
court  that  such  statements  are  true. — In  matter 
of  Van  Loan,  142  CaL  428,  425,  426,  76  Pac 
Rep.  87. 

74.  Same— Skowlng  of  merits, — On  motion  of 
mother  of  minor  to  vacate  order  appointing  pa- 
ternal gn^andmother  as  gniardian  on  ground  that 
proceedings  were  taken  against  her  by  surprise 
and  through  her  excusable  neglect,  statements 
in  her  affidavit  as  to  her  competency,  showing 
that  she  is  fit  and  proper  person  to  have  con- 
trol, custody,  and  care  of  minor,  and  can  and 
will,  with  assistance  of  her  parents,  furnish 
minor  with  comfortable  home  and  bestow  upon 
her  mother's  affection,  care,  attention,  and  con- 
trol, is  sufficient  showing  of  merits  upon  mo- 
tion.— ^In  matter  of  Van  Iioan,  142  CaL  428,  429, 
76  Pac  Rep.  87. 

76.     Same— Time   motion  may  be   made. — All 

applications  to  set  aside  orders  or  Judgments 
not  void  on  their  face  must  be  made  within 
six  months  after  entry  of  such  order  or  Judg- 
ment. If  application  to  set  aside  appointment 
of  guardian  be  made  within  six  months  after 
making  of  order,  true  state  of  facts  may  be 
shown  dehors  record,  but  if  application  be  not 
made  within  six  months,  petitioner  is  bound 
to  rest  case  upon  facts  affirmatively  disclosed 
by  record. — Estate  of  Elkerenkotter,  126  CaL 
64,  65,  58  Pac  Rep.  870. 

76.  RBSIDBNCn  OF  MINORS.'G«neral  mle 
is  that  residence  of  father  is  residence  of  un- 
married minor  child  (PoL  Code  i  52  subd.  4 
and  note).— In  matter -of  Vance,  92  CaL  195, 
198,  28  Pac.  Rep.  229. 

As  to  domleUe  of  Infant,  see  notes  46  Am. 
Dec  485;  54  Am.  Dec  58;  59  Am.  Dec  112,  113. 

As  to  residence  of  unmarried  minor  child, 
see  KBRR'S  CYC.  POIi.  CODB  S  62  subds.  4 
and  6  and  note. 

As  to  rlgkt  of  parent  to  determine  residence 
of  chUd,  see  KBRR'S  CTC.  CIV.  CODS3  $213. 

77.  Abandoned  children.  —  Above  rule  does 
not  apply  when  child  is  under  age  of  fourteen 
and   has  been   abandoned   by  father.     In   such 
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case  he  forfeits  his  guardianship  of  child,  and 
can  no  longer  claim  Us  custody.  (Stats.  1878-4, 
p.  297.)  Where,  upon  petition  of  maternal 
grandmother  of  minors,  filed  in  county  of  So- 
noma, requesting  that  she  be  appointed  guar- 
dian of  minors,  it  appeared  that  several  years 
prior  to  death  of  their  mother,  mother  and 
children  lived  with  petitioner,  and  were  wholly 
supported  by  her;  that  after  death  of  mother, 
children  continued  to  reside  with  petitioner 
and  be  supported  by  her;  that  father  had  not 
provided  for  support  of  children  since  death 
of  mother;  that  at  various  times  since  death 
of  mother,  father  had  expressed  and  declared 
his  Intention  of  never  reclaiming  and  taking 
custody  of  children  from  petitioner,  but  that 
several  days  prior  to  filing  of  petition,  father, 
who  had  moved  to  city  and  county  of  San 
Francisco  about  one  year  prior  thereto,  ob- 
tained custody  of  said  children  by  means  of 
deceit,  and  took  them  to  city  and  county  of 
San  Francisco  to  live  with  himself  and  his 
second  wife,  such  facts  will  warrant  court  in 
finding  that  father  had  abandoned  children  and 
forfeited  his  guardianship  of  them,  and  that 
his  taking  them  surreptitiously  from  county 
of  Sonoma  to  city  and  county  of  San  Francisco 
did  not  change  their  residence,  nor  deprive 
court  of  county  of  Sonoma  of  jurisdiction  to 
appoint  guardian. — In  matter  of  Vance,  92  Cal. 
195,   198,   28  Pac.  Rep.   229. 

Am  to  abandomneAt  of  minor  cUld  by  pareaty 

see   briefs   51   K   R.   A.    840;    63   L.   R.   A.   784; 
66   Lw   R.  A    930;   59   I..   R.   A    508. 

78.  Adoption,  effect  of. — ^Where,  upon  death 
of  mother,  father  gives  custody  of  minor  child 
to  relatives  residing  in  another  county,  who 
thereafter  retain  such  custody  until  death  of 
father,  whereupon  such  relatives  legally  adopt 
such  minor,  residence  of  such  relatives  be- 
comes, at  time  of  adoption,  that  of  minor,  and 
court  of  county  where  father  resided  will  not, 
after  such  adoption,  have  Jurisdiction  to  ap- 
point guardian  of  such  minor,  notwithstanding 
that  petition  for  appointment  of  guardian  was 
filed  before  proceedings  were  taken  for  adop- 


tion of  child.— Estate  of  Taylor,  ISl  CaL   180. 
182,   63   Pac   Rep.   845. 

As  to  effect  of  adoption  «pon  residence   of 
minor    child,    see    KBIRR'S    CTC.    CTF.    CODE 

S  228  and  note. 

79.  Former  guardian's  dinnare  of  residence 

—Where,  after  appointment,  guardian  removes 
to  another  county,  taking  ward  with  him,  and 
Is  thereafter  removed  by  order  of  court,  but 
continues  to  exercise  functions  of  guardian  of 
minor  until  his  death,  and  thereafter  minor  re- 
sides with  guardian's  family  in  county  to 
which  he  had  removed  and  established  his  resi- 
dence, for  period  of  three  years,  he  thereafter 
becomes  resident  of  such  county,  and  court 
of  latter  county,  rather  than  the  one  in  which 
first  guardian  was  appointed,  has  jurisdiction 
to  appoint  new  guardian. — In  matter  of  Ray- 
nor,  74  Cal.  421,  424,  16  Pac.  Rep.  229. 

As  to  change  of  residence  of  ward  by  guard- 
ian, see  note  28  Am.  Dec.  460. 

As  to  change  of  ward's  domicile  by  guardian, 
see  note  89  Am.  St.   Rep.   278. 

80.  Ward  taken  to  other  state  by  former 
guardian. — ^An  order  of  court  permitting  one 
of  two  guardians  to  take  minors  to  another 
state  to  remain  until  further  order  of  court. 
Indicates  no  Intention  to  surrender  Jurisdiction 
of  their  persons,  or  to  authorize  guardian  to 
change  place  of  residence  on  such  minors;  on 
contrary,  order  implies  retention  of  such  juris- 
diction. Fact  that  such  guardian  had,  after 
death  of  other  guardian,  resigned  his  ofllce  as 
guardian  and  had  been  discharged  without 
being  ordered  to  return  wards  to  this  state, 
gives  rise  to  no  presumption  that  court  had 
abandoned  Jurisdiction  over  persons  of  wards. 
Their  domicile  still  remains  as  it  was  before 
such  removal,  and  court  of  this  state  retains 
Jurisdiction  to  appoint  other  guardian  In  place 
of  one  discharged  or  of  one  deceased. — Estate 
of  Hennlng,  128  Cal.  214,  219,  60  Pac  Rep. 
762. 

As  to  right  of  guardian  to  remove  his  ^rard 
from  one  state  to  an<»ther,  see  note  89  Am.  St. 
Rep.  278;  monographic  note  68  I^  R.  A.  981-941. 


§1748.    WHEN  MINOB  MAY  NOMINATE   GUARDIAN;   WHEN  NOT.     If 

the  minor  is  under  the  age  of  fourteen  years,  the  court  may  nominate  and  ap- 
point his  guardian.  If  he  is  fourteen  years  of  age,  he  may  nominate  his  own 
guardian,  who,  if  approved  by  the  court,  must  be  appointed  accordingly. 

History:     Enacted  March  11, 1872,  founded  on  SS  2,  337  Probate  Act;  amended 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  65.  « 


1.  Applied,  eited,  construed,  referred  to. 

2.  Minor's  right  to  nominate. 

1«  Applied^  elted,  conatraed,  referred  to,  etc., 
in:  In  matter  of  Salter,  142  Cal.  412,  418,  76 
Pac.  Rep.  61  (applied);  In  re  Lundbergr,  148 
Cal.  402.  407,  77  Pac.  Rep.  166  (cited). 

a.    Mlaor**  rlslita  to  moadnate. — Statute  sub- 


stantially provides  that  where  minor  is  of  agre 
of  fourteen  years  or  more,  court  may  appoint 
guardian  for  him  only  after  he  has  nominated 
his  own  STuardian,  or  has  neglected  for  ten 
days,  after  beingr  duly  cited  by  court,  to  nomi- 
nate suitable  person. — In  re  Lundbergr,  143  Cal. 
402,  407,  77   Pac  Rep.   166. 


§1749.  WHEN  APPOINTMENT  MAY  BE  MADE  BY  COURT,  WHEN 
MINOB  18  OVEB  FOXTBTEEN.  If  the  ^ardian  nominated  by  the  minor  ii  not 
approved  by  the  court,  or  if  the  minor  resides  out  of  the  state,  or  if,  after  being 
duly  cited  by  the  court,  he  neglects  for  ten  days  to  nominate  a  suitable  person, 
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the  court  or  judge  may  nominate  and  appoint  the  guardian  in  the  same  manner 
as  if  the  minor  were  under  the  age  of  fourteen  years. 

History:     Enacted  March  11, 1872,  founded  on  §§  3,  338  Probate  Act;  amended 
April  16,  1880,  Code  Amdts.  1880  (0.  a  P.  pt.),  p.  66. 


1.  Applied,  cited,  eoncrtmed,  referred  to. 

2.  Manner  of  citation. 

3.  Minor  may  be  cited. 

1.  AFFLIBDy  OITBD,  OONSTRUBD,  RB- 
IPBRREID  TO,  etc.p  in:  People  vs.  HibernlaSaY. 
ft  L.  Soc,  72  Cal.  21,  24,  13  Pac.  Rep.  48  (olted) ; 
In  matter  of  Salter,  142  Cal.  412,  418,  76  Pao. 
Rep.  61  (applied);  In  re  Lundbers*  148  CaL 
402,  407,  77  Pao.  Rep.  166  (cited). 

2.  BIANNSnEl  OF  CITATION.— Citations  are 
reauired  to  be  directed  to  person  cited,  and 


must  contain  title  of  proceedingre,  brief  state- 
ment of  nature  of  proceedings,  and  direction 
that  person  cited  appear  at  time  and  place 
specified  (S 1707  ante).  They  must  be  served 
like  summons,  and  can  in  certain  cases  be 
issued  only  on  order  of  Judire  (19 1708,  1709 
ante).— People  vs.  Hlbernia  Sav.  &  I*  Soc,  72 
Cal.  21,  24,  13  Pac.  Rep.  48. 

8.  MINOR  MAY  BBS  CITIOD  to  appear  and 
nominate  guardian. — ^People  vs.  Hlbernia  Sav. 
&  L.  Soc,  72  Cal.  21,  24,  18  Pac  Rep.  48. 


§1760.    NOMINATION  BY  BQNOBS  AFTER  ABBIVINa  AT   FOUBTEEN. 

When  a  ^oardian  has  been  appointed  by  the  court  for  a  minor  under  the  age  of 
fourteen  years,  the  minor,  at  any  time  after  he  attains  that  age,  may  appoint  his 
own  guardian,  subject  to  the  approval  of  the  court. 

History:  Enacted  March  11, 1872,  founded  on  SS  4,  339  Probate  Act;  amended 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  65;  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  235,  act  held  unconstitutional,  see 
history,  §  5  ante. 


AypUed,    elted,    eiHutmedy 

Pac  Rep.  61  (applied). 


veferreid  to>   etc*  in:    In  matter  of  Salter,  142  CaL  412,  418,  76 


§1751.  WHO  MAY  BE  GUABDIAN.  BIABBIAGE  DOES  NOT  AFFECT 
GUASDIANSHIP.  The  father  or  the  mother  of  a  minor  child  under  the  age  of  four- 
teen years,  if  found  by  the  court  competent  to  discharge  the  duties  of  guardian- 
ship, is  entitled  to  be  appointed  a  guardian  of  such  minor  child,  in  preference 
to  any  other  person.  The  person  nominated  by  a  minor  of  the  age  of  fourteen 
years  as  his  guardian,  whether  married  or  unmarried,  may,  if  found  by  the  court 
competent  to  discharge  the  duties  of  guardianship,  be  appointed  as  such  guardian. 
The  authority  of  a  guardian  is  not  extinguished  nor  affected  by  the  marriage  of 
the  guardian. 

History:     Enacted  March  11, 1872,  founded  on  B§  5,  340  Probate  Aet;  amended 
March  19,  1891,  Stats,  and  Amdts.  1891,  p.  136. 


1.  Applied,  dted,  construed,  referred  to. 

2.  Persons  entitled  to  custody  and  guardian- 

ship. 
8,4.  Same — ^Parent's  right. 

5.  Same — Same — Father  first  in  legal  rights. 

6.  Same-v-Same — Mother  entitled,  when. 

7.  Same — Same — Same — ^Under  Mexican  law. 

8.  Same — Same— Stepfather. 

9.  Presumption  that  parent  is  competent. 
10,11.  Welfare  of  child  is  controlling  considera- 
tion. 

1.  APFLIBD,  CTTBD,  CONSTRUBD,  RB- 
FIDRRBD  TO,  etc.,  in:  In  matter  of  Campbell, 
130  Cal.  880,  882,  888,  €2  Pac.  Rep.  618  (construed 
with  other  sections) ;  In  matter  of  Salter,  142 
Gal.  412,  418,  76  Pac.  Rep.  61  (applied) ;  In  mat- 
ter of  Van  Loan,  142  Cal.  428.  426.  76  Pac.  Rep. 
87  (cited);  Cook  vs.  CecuB,  148  Cal.  221.  284.  77 
Pac.  Rep.  65  (cited);  In  re  Oalleher  (Cal.  App. 
Dec  8.  1906),  84  Pac.  Rep.  862  (construed). 

2.  PBRSONS  BSNTITIiBD  TO  CUSTODY  AND 
GUARDIANSHIP.  —  Common    law    of    England 


gave  guardianship  in  socage  to  next  of  blood 
of  child  to  whom  no  inheritance  could  pos- 
sibly descend,  while, 'first  father,  then  mother, 
became  guardian  by  nature  with  charge  of 
person  of  infant.  Guardianship  of  property  of 
infant  was  apparently  committed  by  civil  law 
to  person  who  was  entitled  to  emoluments  of 
succession.  Law  of  Scotland  and  ancient  law 
of  France  committed  pupil's  estate  to  person 
entitled  to  legal  succession,  because  he  was 
most  interested  in  preserving  it  from  waste 
but  excluded  him  from  custody  of  pupil's  per- 
son because  his  interest  was  placed  in  oppo- 
sition to  life  of  pupil. — Braly  vs.  Reese,  61 
Cal.   447,   468,  469. 

8.  Parent's  rlgkt^— Subject  to  certain  con- 
siderations going  to  welfare  of  minor,  parent 
Is  entitled,  as  matter  of  right,  to  custody  and 
guardianship  of  child. — In  matter  of  Van  Loan, 
142    Cal.    428,    426.    76    Pac.    Rep.    37. 

4.  Where  court  finds  that  father  has  not 
abandoned  his  child,  and  that  he  is  proper  per- 
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son  to  have  Its  care  and  custody.  It  has  no 
authority  to  appoint  grandmother  as  guardian 
of  child  because  of  fact  that  it  finds  that  child 
is  in  delicate  health  and  requires  constant 
watching:  of  competent  and  ezpelrlenced  per- 
son; that  his  health  and  welfare  would  be 
better  promoted  by  his  belngr  placed  for 
grreater  part  of  time  in  custody  of  his  errand- 
mother;  that  irrandmother  has  home  where 
child  could  be  kept  and  set  benefit  of  fresh 
air,  whereas  if  left  In  custody  of  his  father, 
ho  would  have  no  opportunity  of  belngr  out  of 
doors,  except  upon  public  streets  of  city. — ^In 
matter  of  Salter,  142  Cal.  412,  414,  76  Pac.  Rep. 
61. 

As  to  contmets  for  transfer  of  parental  ens- 
tody  and  reaponalblllty^  see  monogrraphic  note 
88  Am.  St.  Rep.  866-876. 

Am  to  enatody  of  ward  by  snardlant  see  post 
83  1762,   1763   and  notes. 

As  to  custody  pending  bearing  of  petition^ 
see  ante  1 1741  and  note  par.  16. 

As  to  eostody  of  legitimate  eblld,  see 
KBRR*S  CYC.  Cnr.  CODB  11197-199,  214  and 
notes. 

As  to  effect  of  abandonment  npon  rlsbt  of 
custody  by  parent,  see  KBRR'8  CYC.  CIV. 
CODES  8  224;  monogrraphic  note  by  B.  A.  Rich, 
16  L.  R.  A.  693,  694;  briefs  61  L.  R.  A.  840;  68 
L.  R.  A.  784;  66  L.  R.  A.  980;  69  U  R.  A.  608. 

As  to  effect  of  adoption  npon  rtffbt  to  cna- 
t4»dy  of  cblld»  see  KBRR'S  CYC.  CTV.  CODB 
88  224-228  and  notes. 

As  to  power  of  court  to  take  enatodT  of  In- 
fant from  Its  parent,  see  note  98  Am.  Dec  734; 
monographic  note  89  Am.  St.  Rep.  276-277; 
brief  66  li.  R.  A.  930. 

As  to  rlffbt  of  custody  of  minor  children,  see 
monogrraphic  note  2  Am.  St.  Rep.  182-187. 

As  to  rlffht  of  parent  to  enatody  of  bis  cblld, 
see  ante  8  1747  and  note  pars.  16,  41-48. 

As  to  rlffbt  to  custody  and  vuardlansblp  of 
Illegitimate  cblldrcn,  see  KBRR'S  CYC.  CIT. 
code:  8  200  and  note;  note  29  Am.  Dec  716; 
note  by  Robert  Desty,  6  L.  R.  A.  706;  note  66 
L..  R.  A.  689-697. 

As  to  rliTbt  to  custody  of  minor  children  un- 
der common  law,  see  note  by  Robert  Desty,  6 
L.  R.  A.  781;  brief  6  L.  R.  A.  672. 

5.  Same— Father  llrst  In  lesal  rights.— In 
construlngr  former  statutes,  court  said:  "By 
compariner  several  sections  one  with  another, 
we  consider  its  meaning  to  be  that  in  all  cases 
where  appointment  of  gruardian  shall  be  neces- 
sary or  convenient,  father  shall  be  first  In 
legal  right,  and  if  father  be  deceased,  mother 
while  unmarried,  if  they  be  competent  to  trans- 
act their  own  business,  and  are  not  otherwise 
unsuitable;  and  that  if  another  be  appointed, 
he  is  not  entitled  to  personal  custody  and  tui- 
tion of  ward  so  long  as  minor  has  mother  or 
father  living,  who  is  competent  to  care  for 
and  educate  him  and  is  not  otherwise  unsuit- 
able."—Lord  vs.  Hough,  87  Cal.  667,  668.  See 
In  re  Galleher  (Cal.  App.  Dec  8,  1906),  84 
Pac.   Rep.    362. 

See  post  8  1762  and  note. 

6.  Same  — Mother  ontltledy  whon.  — Where 
father  is  unable  or  refuses  to  take  custody, 
mother  is  entitled  thereto  (Civ.  Code  8197). 
But  where  father  and  mother  are  living  sepa- 
rate  and   apart,   father  has   no  right  superior 


to  that  of  mother  !n  regard  to  care,  custody, 
and  control  of  child  of  marriage  (Civ.  Code 
8  198).— In  matter  of  Van  Loan.  142  Cal.  428, 
426,  76  Pac.  Rep.  87. 

7.  Same — Same — ^Undcr  Mexican  law. — Under 
Mexican  law  formerly  In  force  In  territory  of 
California,  a  mother  who  married  second  time 
lost  right  to  be  tutrix  of  her  children  of  first 
marriage.  Proceedings  by  which  court  at- 
tempted to  appoint  mother  who  had  remar- 
ried, as  guardian  of  her  ohlldren,  and  to  aell 
their  estates  for  purpose  of  raising  funds  with 
which  to  support  and  educate  them,  were  there- 
fore without  jurlsdlotlon. — ^Braly  vs;  Reese,  61 
Cal.  447,  467,  648. 

8.  Same — Stepfather,  under  Mexican  law, 
might  be  appointed  co-tutor,  notwithstanding 
that  mother,  by  remarrying,  lost  her  right  as 
tutrix.  Circumstances  that  in  same  order 
there  was  an  attempt  to  continue  his  wife  as 
natural  tutrix,  would  ■  not  invalidate  appoint- 
ment of  her  husband  nor  derogate  from  effects 
of  his  subsequent  acts.  There  was  no  limita- 
tion, at  common  law,  which  excluded  step- 
father from  appointment  of  chancery  guardian.' 
Under  our  statute  he  may  be  appointed  gruard- 
ian.— ^Braly  vs.  Reese,  61  Cal.  447,  467,  458. 

9.  PRBSUMFTION  THAT  PARBNT  IS  COM- 
PBTBlfT. — Special  powers  conferred  by  codes 
on  superior  court  for  appointment  of  gruardians 
do  not  purport  to  confer  upon  superior  court, 
acting  in  special  proceeding,  all  powers  here- 
tofore exercised  by  courts  of  equity,  but  only 
power  to  appoint  guardian  In  certain  cases 
(8  1747  ante),  and  under  certain  conditions.  By 
former  section,  power  of  court  to  appoint 
guardians  is  limited  to  case  "of  minors  who 
have  no  guardians  legally  appointed  by  will 
or  deed";  and  same  limitation  is  prescribed  by 
8  248  of  Civil  Code,  and  8  241  therein  cited. 
In  latter  section,  power  of  parent  to  dispose 
of  custody  of  child  by  will  or  deed  is  expressly 
reoogrnized,  and  this  must  be  taken  as  recogni- 
tion of  general  right  of  parent  to  dispose  of 
custody  of  child,  of  which  It  is  but  special 
example.  Accordingly,  by  provisions  of  the 
above  section  of  this  code,  it  is  duty  of  court 
to  appoint  father  or  mother  of  minor,  if  found 
by  court  competent  to  discharge  duties  of 
guardianship.  But.  under  this  provision,  and 
under  general  law,  prima  facie  presumption  is 
that  parent  is  competent,  and  hence  court  la 
not  authorl2ed  to  appoint  another  as  guardian, 
unless  it  finds  to  contrary.  Hence,  section  is 
to  be  construed  as  if  it  read  that  father  or 
mother  Is  to  be  appointed  'if  not  found  by 
court  incompetent" — In  matter  of  Campbell. 
180  Cal.  880,  388,  62  Pac  Rep.  618. 

Aa  to  proceedings  to  determine  fitness  of 
parent  to  have  custody  of  ehlldy  see  ante  8  1747 
and    note    pars.    41-43. 

10.  ^WBLFARB  OF  CHILD  IS  CONTROL- 
LINO  CONSIDBRATION.  —  Where  father  and 
mother  of  two  minors  were  both  dead,  petitions 
for  guardianship  of  persons  and  estates  of 
both  children  were  filed,  one  by  the  aunt  of 
children,  the  other  by  the  godmother  of  one 
of  them.  The  latter  was  not  relative  of  '•hll- 
dren,  but.  at  time  of  application,  had  tnelr 
actual  custody.  Both  applicants  appeared  to 
be  worthy  people.     Trial  court  found,  "that  it 
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is  for  best  interest  of  said  minors  that  said  S. 
(ffodmother)  should  be  appointed  ffuardian  of 
their  persons  and  estates."  On  appeal  from  an 
order  denying  new  trial,  made  upon  motion  of 
aunt,  district  court  of  appeal  held  that  as 
testimony  was  conflictinsr*  and  flndlnff  of  trial 
court  was  supported  by  evidence,  order  should 
be  affirmed;  that  it  was  of  no  consequence 
whether  a  findlnir  also  made  by  court,  "that 
said  J.  A.  Dellow  (father  of  children)  re- 
quested that  said  S.  should  have  care  and  cus- 
tody of  said  minors  and  should  act  as  their 
guardian,"  was  supported  by  evidence  or  not. 
What  Is  for  best  interests  of  children  in  re- 
spect to  their  temporal,  mental,  and  moral 
welfare  is  a  question  of  fact  for  trial  court. — 
Estate  of  Dellow,  1  CaL  App.  529,  6S1,  682,  S2 
Pac.  Rep.  668. 

11.  Where  supreme  court,  on  habeas  corpus, 
held  order  appointing  uncle  as  eruardian  of 
minor  ohild  to  be  void  for  want  of  jurisdiction. 


it  nevertheless  refused  to  use  any  coercive 
measures  to  restore  custody  of  child  to  her 
mother,  where  it  appeared  that  child,  although 
under  are  of  fourteen  years,  was  sufficiently 
intelliffent  to  be  trusted  in  some  degree  to 
choose  her  own  home,  and  that  she  had  resided 
since  about  age  of  two  years  with  her  uncle 
and  aunt,  who  were  well  able  to  provide  her  f 
with  home  and  proper  care  and  attention,  and  ' 
that  her  mother  was  practically  a  stranger  to 
her,  and  was  without  sufficient  means  to  provide 
for  her,  except  as  her  present  husband,  step- 
father to  child,  might  voluntarily  furnish  to 
her.  Court  contented  itself  with  merely  free- 
ing ohild  from  all  legal  restraint,  and  left 
her  to  deteVmine  her  future  home. — In  matter 
of  Gates,  96  Cal.  461,  462,  30  Pac.  Rep.   696. 

As  to  what  court  shall  ho  guided  by  In  «p- 
polnttas  general  vnnrdlan«  or  awarding  ens- 
tody  of  nanor,  see  KBRB'S  CTO.  OIY*  CODES 
I  246  and  note. 


§  1762.  MINOB  HAVma  NO  FATHER  OB  MOTHER.  If  the  minor  has  no 
father  or  mother  liying,  competent  to  have  the  custody  and  care  of  his  education, 
the  guardian  appointed  shall  have  the  same. 

History:  Enacted  March  11, 1872,  founded  on  S8  6,  841  Probate  Act;  repealed 
bj  Oode  Commission,  Aot  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  236,  aet 
held  uneonstitntional,  see  history,  S  5  ante. 


A«thortt7  of  parent  ceases  npon  appolntnient 

by  court  of  guardian  of  person  of  child  (Civ. 
Code  I  204).— Ex  parte  Miller,  109  Cal.  648,  649, 
42  Pao.  Rep.  428;  In  re  Iiiindberflr*  148  CaL  402, 
408,  77  Pao.  Rep.  156. 


See   ante   1 1761   and   note;   post  i  1768   and 
note. 

As  to  when  -  pnrontal   anthorltr  eoasosy  see  I 
KSHR'S  OYO.  Cnr.  CODB  9  204.  i 


§  1763.  POWERS  Am)  DUTIES  OF  QUABDIAN.  Every  guardian  appoint- 
ed shall  have  the  custody  and  care  of  the  education  of  the  minor,  and  the  care 
and  management  of  his  estate,  until  such  minor  arrives  at  the  age  of  majority 
or  marries,  or  until  the  guardian  ii  legally  discharged. 

History:  Enacted  March  11, 1872,  fotmded  on  {{  7,  342  Probate  Aet;  amended 
b7  Code  Commission,  Aet  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  235,  aet 
held  nneonstitutional,  see  history,  {  5  ante. 

1,2.  Applied,  dted,  eonstrned,  referred  to. 
8.  Custody  of  wsurd. 

4.  Same — Collateral  attack  upon. 

5.  Same — ^Power  of  court  to  determine. 

6.  Possession  of  ward's  estate  by  euardiazL 

7.  Same — Court  cannot  take  possesdon. 
8>10.  Same — Speeial  property  therein* 

11.  Termination  of  guardianship. 

12.  Same — ^Diseharge  by  court. 

13.  Same — ^Marriage  of  ward. 
14-16.  Same — ^Majority  of  ward. 

1.  APPLIIDD,  CITBD,  CONSTHUIOD,  RB- 
FBRIUBD  TO,  etc:  1.  Code  Scction.^De  Qrea- 
yer  vs.  Superior  Court,  117  Cal.  640,  644,  69 
Am.  St.  Rep.  221,  223,  49  Pac  Rep.  988  (con- 
strued); Estate  of  Kincaid,  120  Cal.  208,  204, 
52  Pac  Rep.  492  (construed);  Estate  of  Curtis, 
121  Cal.  468,  474,  476,  68  Pac.  Rep.  936  (con- 
strued); In  matter  of  Van  Loan,  142  Cal.  428, 
426,  76  Pac.  Rep.  87  (applied);  Cook  vs.  Ceas, 
148  Cal.  221,  229,  77  Pac  Rep.  66  (cited);  In  re 
Lundberg,  148  Cal.  402,  403,  77  Pac  Rep.  166 
(cited). 

a.  Same— a.  Probate  Act  8  849.— Racoulllat 
vs.  Roquena,  86  Cal.  661,  656  (cited). 


As    to    powers,    rights,    aad    liabilities    of 
ffvardlaa,  see  post  98  1768-1776  and  notes. 
As  to  testameatanr  snardlaas,  see  post  9  1768. 

S.  CUSTODY  OF  WARD.— Guardian  of  person 
of  minor  duly  appointed  by  superior  court  is 
legally  entitled  to  custody  of  minor  (Civ. 
Code  8  247),  and  authority  of  parent  ceases 
upon  appointment  of  such  guardian  (Civ.  Code 
9  204).— Ez  parte  Miller,  109  Cal.  648,  649,  42 
Pac  Rep.  428;  In  re  Lundberg,  148  Cal.  402. 
403,  77  Pac.  Rep.  156. 

As  to  residence  of  ward,  see  KBRR'S  CYC. 
CIV.  CODB  9  218  and  note. 

As  to  custody  of  ward  by  guardian,  see  note 
89  Am.  St.  Rep.  276,  276. 

As  to  antborlty  of  guardians  not  extending 
over  persons  and  estates  of  their  wards  In 
other  states,  see  notes  10  Am.  Dec  343;  23  Am. 
Dec.  672;  76  Am.  Dec  669;  98  Am.  Dec  734; 
monographic  notes  96  Am.  Dec  666-670;  89 
Am.  St.  Rep.  271-278. 

As  to  right  to  remove  Infant  from  atate, 
see  monographic  note  68   L.  R.  A,   981-941. 

As  to  right  of  testamentary  gnardlan  to  ens- 
tody  of  ward,  see  9  1747  ante  and  note  par.  24. 
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4.  Collateral  attack  iipon.->Right  of  guard- 
Ian  to  custody  of  minor  can  be  attacked 
collaterally  only  upon  ground  of  want  of  jur- 
isdiction in  superior  court  to  make  order  of 
appointment;  and  when,  upon  proceedings  in 
habeas  corpus,  respondent  justifies  custody  of 
minor  by  such  order,  an  impeachment  thereof 
is  collaterally  attacked.— Ex  parte  Miller,  109 
Cal.  648,  646,  42  Pac  Rep.  428;  In  re  Lund- 
berg,  143  Cal.  402.  408,  77  Pac.  Rep.  156. 

8.  Power  of  court  to  determine. — Court  has 
jurisdiction  to  determine  who  shall  have  cus- 
tody and  maintenance  of  minor  child,  regard- 
less off  legality  of  its  order  appointing  guard- 
ian.—Murphy  vs.  Superior  Court,  84  Cal.  692, 
594,    697,   24   Pac.    Rep.   310. 

6.  POSSESSION  OF  WARD'S  E3STATB  BT 
GUARDIAN. — General  guardian  at  common  law, 
equally  with  administrator  or  executor,  was  en- 
titled to  exclusive  possession,  with  general  care 
and  management,  of  estate  committed  to  his 
charge,  and  what  was  true 'in  those  respects 
at  common  law  is  not  less  true  under  our 
code.  In  fact,  by  express  terms  of  statute, 
guardian  is  given  possession,  care,  and  man- 
agement of  estate  of  his  ward  (Civ.  Code  SS  286, 
247,  249;  Code  .Civ.  Proc.  H 1764,  1769,  1770 
post). — De  Greayer  vs.  Superior  Court,  117  Cal. 
640,  643.  644,  69  Am.  St.  Rep.  221,  223,  49  Pac 
Rep.  988. 

7.  Covrt  caaaot  take  posaemtoa. — Guardian 
cannot  be  deprived  of  actual  custody  of  assets 
of  estate  by  order  of  court  requiring  that 
money  on  deposit  In  bank  and  belonging  to 
estate  shall  be  held  by  such  bank  subject  to 
order  of  court,  to  be  paid  out  only  as  autho- 
rized by  court  Effect  of  such  order  is  to  deny 
and  deprive  guardian  of  possession  and  control 
of  such  fund  and.  to  that  extent,  of  possession 
and  control  of  estate  of  his  ward,  which  is 
beyond  power  of  court,  and  order  is  there- 
fore void.  Court  cannot  take  custody  and 
management  of  estate  out  of  hands  of  guardian 
into  its  own.  It  is  guardian,  and  not  court, 
who  is  made  responsible  for  proper  adminis- 
tration of  trust.  He  it  is  to  whom  custody 
of  ward  is  intrusted,  and  to  whom  ward  and 
law  alike  look  for  its  safe  return.  In  per- 
formance of  his  duties,  he  is,  it  is  true,  in 
certain  respects,  under  control  and  supervision 
of  court  appointing  him,  but  this  right  of 
supervision  does  not,  under  our  code,  nor  did 
it  at  common  law,  carry  power  to  interfere  in 
any  such  manner  with  custody  and  property  of 
ward,  except,  of  course,  for  conduct  authorizing 
suspension  or  removal. — ^De  Greayer  vs.  Supe- 
rior Court.  117  Cal.  640,  642,  643,  59  Am.  St 
Rep.  221,  223,  49  Pac.  Rep.  983. 

As  to  dlrectloas  of  court  for  maaasement»  la- 
vestment,  and  disposition  of  estate,  see  post 
5  1792  and  note;  also  KBRR'S  CYC.  CIT.  CODB 
S251. 

8.  Special  property  therein. — Guardian  who 
\»  in  possession  of  property  of  his  ward  has 
•uch   special   property   therein   as  would  sup- 
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port  larceny  against  one  taking  with  felonious 
intent— Jones  vs.  Jones,  71  CaL  89,  91,  92,  11 
Pac  Rep.  817. 

9.  Court  cannot  for  purposes  of  investment, 
more  than  another,  deprive  guardian  of  cus- 
tody and  control  of  fund  or  securities  repre- 
senting it  If  money  be  invested,  guardian 
is  still  entitled  to  its  general  care  and  cus- 
tody, and  that  of  notes,  bonds,  mortgages,  and 
bank-books  evidencing  such  investment,  witb 
right  and  duty  to  preserve  them,  and  to  take 
such  proper  and  necessary  steps  at  any  time 
to  protect  Interests  of  ward  therein  as  cir- 
cumstances may  demand. — ^De  Greayer  vs.  Su- 
perior Court,  117  Cal.  640,  646,  647,  69  Am.  St. 
Rep.  221,  228,  49  Pac  Rep.  988. 

10.  General  guardian  has  authority  coupled 
with  interest — ^Lincoln  vs.  Alexander,  52  Cat. 
482,  486. 

As  to  ivhether  ofllce  of  guardian  la  aacre 
naked  power  or  whetlier  It  la  power  conpled 
wltli  Interest,  see  note  89  Am.  St  Rep.  269. 

11«  TBRMINATIOlf  OF  GUARDIANSHIP — 
Death  of  gvardlan  terminates  guardianship. — 
In  matter  of  Allgier,  66  CaL  228,  229,  8  Pao. 
Rep.  849. 

U.  Dlacharge  by  covrt. — ^Thls  section  aa- 
umes  that  guardian  of  minor  may  be  dis- 
charged of  his  office  by  order  of  court  before 
ward  arrives  at  age  of  majority  or  marries. — 
Cook  vs.  Ceas,  148  Cal.  221,  228,  229,  77  Pac 
Rep.  66. 

As  to  renaoTal  of  giiardlan«  see  post  9 1801 
and  note. 

18.  Marriage  of  ward  suspends  guardian's 
power  over  person  of  ward. — Estate  of  Curtis, 
121  Cal.  468,  474,  68  Pac  Rep.  986. 

Aa  to  effect  of  aaarrlage  of  ward*  see  post 
i  1802  and  note. 

14.  Majority  of  ward«— Office  of  gtiardian 
terminates  when  ward  attains  age  of  majority. 
—In  matter  of  Allgier,  66  Cal.  228,  229,  8  Pac 
Rep.  849. 

16.  Guardianship  ceases  when  ward  reaches 
his  majority,  but  probate  court  retains  Juris- 
diction to  compel  an  accounting. — Estate  of 
Klncaid,  120  Cal.  208,  206,  62  Pac  Rep.  492.  See 
Estate  of  Clary,  112  CaL  292,  294,  44  Pac  Rep. 
669. 

16.  Guardian's  power,  when  appointed  by 
court,  is  suspended  by  majority  of  ward.  Un- 
der our  statute  guardian  has  care  and  custody 
of  minor's  person  and  property  until  such 
minor  arrives  at  age  of  majority  or  marriea. 
The  clause  "or  until  guardian  is  legally  dis- 
charged" was  not  intended  to  prolong  his  con- 
trol of  the  person  and  estate  of  such  minor.-^ 
Estate  of  Curtis,  121  Cal.  468,  474,  58  Pac 
Rep.  986. 

As  to  resignation  of  guardian,  see  post  1 1801 
and  note. 

As  to  termination  of  ^power  of  gnardlan  ai^ 
pointed  by  parent,  see  KBRR'S  CTC  CTV. 
CODES  1264. 


§  1764.  BOND  OF  OUABDIAN,  CONDiTIONS  OF.  Before  the  order  appoint- 
ing any  person  guardian  under  this  chapter  takes  effect,  and  before  letters  issue, 
the  court  must  require  of  such  person  a  bond  to  the  minor  with  sufficient  sureties, 
to  be  approved  by  the  judge,  and  in  such  sum  as  he  shall  order,  conditioned  that 
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the  guardian  will  faithfully  execute  the  duties  of  his  trust  according  to  law,  and 
the  following  conditions  shall  form  a  part  of  such  bond  without  being  expressed 
therein : 

1.  To  make  an  inventory  of  all  the  entsXe,  real  and  personal,  of  his  ward,  that 
comes  to  his  possession  or  knowledge,  and  to  return  the  same  within  such  time  as 
the  court  may  order. 

2.  To  dispose  of  and  manage  the  estate  according  to  law  and  for  the  best  inter- 
est of  the  ward,  and  faithfully  to  discharge  his  trust  in  relation  thereto,  and  also 
in  relation  to  the  care,  custody,  and  education  of  the  ward. 

3.  To  render  an  account  on  oath  of  the  property,  estate,  and  moneys  of  the 
ward  in  his  hands,  and  all  proceeds  or  interests  derived  therefrom,  and  of  the 
management  and  disposition  of  the  same,  within  three  months  after  his  appoint- 
ment, and  at  such  other  times  as  the  court  directs,  and  at  the  expiration  of  his 
trust  to  settle  his  accounts  with  the  court,  or  with  the  ward,  if  he  be  of  full  age, 
or  his  legal  representatives,  and  to  pay  over  and  deliver  all  the  estate,  moneys, 
and  effects  remaining  in  his  hands,  or  due  from  him  on  such  settlement,  to  the  per- 
son who  is  lawfull/H;**^®  led  thereto. 

[Letters  of  gnardians&ip  to  Issuei  when.]  Upon  filing  the  bond,  duly  approved, 
letters  of  guardianship  must  issue  to  the  person  appointed.  In  form  the  letters 
of  guardianship  must  be  substantially  the  same  as  letters  of  administration,  and 
the  oath  of  the  guardian  must  be  indorsed  thereon  that  he  will  perform  the 
duties  of  his  office  as  such  guardian  according  to  law. 

History:     Enacted  March  11, 1872,  founded  on  SS  8^  3^  Probate  Act;  amended 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  65. 


1.  Applied,  cited,  eonstmed,  referred  to. 
8.  Accounting — ^With  legal  representatiye  of 
ward. 

3.  Same— Legal  existence  of  representatlTe 

requiflite. 

4.  Same — Notice  to  repreaentatlYe. 

5.  Same — ^Persona  interested. 

6.  Bond. 

7.  Same — Failure  to  require. 

8.  Same — Court  has  power  to  take  a  new 

bond. 

9.  Discharge  of  surety. 

10.  Same — Belease  of  co-surety. 

11.  Liability  of  surety. 

12.  Same — ^Assignment  of  judgment  against 

guardian. 
13-16.  Sune — ^Attaches,  when. 

17.  Same — Kind  of  money  in  which  payable. 

18.  Same — ^Limited  by  penalty  of  bond. 
19,20.  Letters  of  guardianship. 

21.  Party  plaintiff  in  suit  on  bond. 

1.  AFPIjIBO,  citbd,  construbo,  rb- 
FBRRBD  TO*  etc.,  in:  Allen  vs.  Tiffany,  68 
Cal.  16.  17  (construed);  In  matter  of  Allffler, 
$5  Cal.  228,  229,  S  Pac  Rep.  849  (cited);  Mur- 
phy vs.  Superior  Court,  84  Cal.  (92,  696,  697.  24 
Pac.  Rep.  saO  (construed);  De  Greayer  vs.  Su- 
perior Court,  117  Cal.  640,  644,  69  Am.  St  Rep. 
221,  228,  49  Pac.  Rep.  988  (construed);  Estate 
of  Curtis,  121  Cal.  468,  472,  474,  63  Pac.  Rep. 
986  (cited);  Cook  vs.  Ceas,  148  CaL  221,  236,  77 
Pac.  Rep.  66  (cited). 

a.  ACCOUNTING— ^l^lth  lecal  representative 
of  ward^^In  a  case  where  ward  Is  de- 
ceased, proceeding  for  settlement   of  account 


of  guardian  must  be  had  with  legal  represent- 
ative.— Livermore  vs.  Ratti  (Cal.  Mai  24, 
1906),  81  Cal.  Dec.  507,  608. 

As  to  vnardlan's  accoiuty  renderlnff,  see  post 
§81773,  1774. 

S.  I>ecal  existence  of  representative  requi- 
site.— Proceeding:  tor  settlement  of  gruardlan's 
account,  when  ward  is  deceased,  cannot  be  in- 
stituted nor  determined  unless  there  is  leeral 
representative  against  whom  it  can  be  prose- 
cuted, who  may  appear  and  resist  claims  of 
guardian,  and  who  may  be  bound  by  adjudica- 
tion therein  made. — ^Livermore  vs.  Ratti  (Cal. 
May  24,  1906),  81  Cal.  Dec.   607,  608. 

4.  Notice  to  representative. — In  cases  where 
ward  dies  before  account  of  suardian  is  filed, 
full  period  of  posting  must  run  while  person 
against  whom  notice  is  directed — legal  repre- 
sentative of  ward,  deceased — is  in  legal  exis- 
tence and  capable  of  receiving  such  knowledge; 
otherwise  there  will  not  be  full  statutory  no- 
tice to  him,  and  Jurisdiction  of  proceeding  will 
be  lacking.  Where  notices  of  settlement  of 
guardian's  account  were  posted  on  March  16, 
1899,  and  legal  representative  of  ward,  who 
had  died  previously,  was  not  appointed  until 
March  20,  1899,  and  hearing  of  account  and 
order  settling  it  was  on  March  27,  1899,  admin- 
istrator was  not  legally  in  existence  in  his 
representative  capacity  to  receive  such  con- 
structive notice  during  period  of  notice,  ex- 
cept for  last  seven  days  thereof,  and  conse- 
quently he  could  not  in  that  capacity  have 
received  full  statutory  constructive  notice  up- 
on which  alone  jurisdiction  to  make  the  order 
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was  predicated.— Idvermo re  vs.  Rattl  (Cal.  May 
24,  1906),  81  Cal.  Dec.  507,  608. 

5.  Persons  Interested. — Procedinff  to  settle 
account  of  guardian  instituted  after  ward  has 
arrived  at  full  age,  or  after  ward  is  deceased. 
Is  one  in  which  no  persons  are  directly  inter- 
ested, except  guardian  on  one  hand  and  ward 
or  his  legal  representative  on  other. — Ldver- 
more  vs.  Rattl  (CaL  May  24,  1906),  81  Cal.  Dec. 
607,  508. 

As  to  accoiutlBg,  see  post  i  1774  and  note. 

As  to  settlement  of  accounts  with  ivard  after 
his  maJoHty,  see  KBRR'S  CTO.  CIV.  CODK, 
fi  266  and  note. 

6.  BOND. — Appointment  does  not  become  ef- 
fective until  after  bond  is  given,  and  court 
cannot,  in  Its  order,  dispense  with  bond. — 
Murphy  vs.  Superior  Court,  84  Cal.  692,  694, 
697,  24  Pac.  Rep.  810. 

As  to  guardian's  bond,  genemllyy  see  ante 
1 1407  and  post  1 1758. 

Same  —  Filing,  recording,  and  preserving 
bond^-^ee  post  98  1766,  1804. 

As  to  necessity  of  bond  to  make  nets  of 
guardian  valid,  see  monographic  note  88  H  R. 
A.  769-766. 

As  to  bonds  of  executors  and  admlnlstrntors, 
see  ante  99  1888-1407  and  notes. 

As  to  bond  on  sale  of  real  estate^  see  post 
9 1788. 

As  to  JustMcatlon  of  sureties,  saa  ante  9  1067 
and  post  9  1809. 

As  to  surety  corporations,  see  ante  9  1066. 

7.  Failure  to  reaulre  bond  of  guardian.  If 
erroneous,  is  merely  an  error  and  not.  excess 
of  Jurisdiction. — In  re  Chin  Mee  Ho,  140  CaL 
263,  267,  78  Pac  Rep.  1002. 

8.  Court   has    power   to   take   a   new   bond 

and  discharge  sureties  on  bond  previously  ap- 
proved and  filed. — Spencer  vs.  Houghton,  68  CaL 
82,  85,  86,  8  Pac.  Rep.  679. 
As  to  new  bond,  see  post  9  1808. 

9.  DISCHARGES  OF  SURBTY. — ^If,  pursuant  to 
order  of  court  based  upon  petition  of  certain  of 
bondsmen  that  they  be  released  from  further 
liability,  new  bond  be  filed  and  approved  by 
court,  and  an  order  be  made  releasing  former 
sureties,  but  in  order  name  of  one  of  such 
sureties  be  omitted,  he  will,  nevertheless,  be 
released  from  further  liability.  —  Spencer  vs. 
Houghton,  68  Cal.  82,  86,  8  Pac.  Rep.  679.  See 
Estate  of  Aveline,  53  Cal.  259,  261. 

As  to  discharge  of  surety,  see  post  9  1808. 

10.  Release  of  co-surety. — ^Prior  to  adoption 
of  9  1543  of  Civil  Code,  release  of  one  co-surety 
operated  as  release  of  others,  and  If  ward,  in 
consideration  of  sum  paid  to  her  by  one  of 
bondsmen,  released  him,  she  thereby  released 
his  co-sureties. — Spencer  vs.  Houghton,  68  Cal. 
82,  89-91,  8  Pac  Rep.  679. 

11.  LIABILITY  OF  SVRfiSTT^-In  suit  on  bond 
sureties  are  entitled  to  stand  on  terms  of 
undertaking. — Fox  vs.  Minor,  82  CaL  111,  ISO. 

As  to  additional  conditions,  see  post  9  1766. 

Aa  to  liability  of  sureties  on  different  bonds 
given  by  guardian  at  different  times,  see  note 
44  Am.  Dec  83.  70  Am.  St.  Rep.  446. 

As  to  liability  of  sureties  on  general  bond 
for  acts  performed  relating  to  sale  of  property 


where  special  bond  Is  gtvvB, 

283. 


M6  61  Am.  Dec 


•  1^     Assignment  of  Judgment  agnlnst  guard- 
Ian   for  balance  due  upon   accounting   to   his 

wards  operates  as  assignment  of  right  to  pro- 
ceed upon  guardian's  bond.— Helsen  vs.  Smith, 
188  Cal.  216,  219,  94  Am.  St  Rep.  89,  71  Pac. 
Rep.  180. 

15.  Attaches,  whan.  —  General  rule  Is  that 
liability  of  surety  on  an  administrator's  or 
guardian's  bond  depends  upon  liability  of  prin- 
cipal, and  does  not  attach  until  that  has  been 
ascertained  and  determined  by  Judgment  of 
court  of  competent  jurisdiction.  Where  ad- 
ministrator or  guardian  dies  or  absconds  or  is 
beyond  Jurisdiction  of  court,  proper  method 
by  which  to  ascertain  whether  he  is  liable  and 
to  what  extent,  so  as  to  bind  sureties  on  his 
ofllcial  bond,  is  by  proceeding  in  nature  of 
civil  action,  where  sureties  are  made  parties, 
and  have  opportunity  to  be  heard.  Probate 
court  has  only  limited  Jurisdiction,  and  its 
proceedings  thft*  in  are  regrulated  and  gov- 
erned ®'***''*'^ti1^^**-  ^*'  ^*  ^^^  ®"^^  -Mettle 
accounts   of  bJ^***  l^lrators   and   guardians   in 

manner  prescribed  by  code.— Reither  vs.  Mur- 
dock,  136  Cal.  197,  198,  201,  67  Pac.  Rep.  784. 

14.  Action  upon  bond  cannot  be  maintained 
until  after  settlement  of  accounts  of  guard- 
ian by  probate  court  If  guardian  cannot,  from 
any  cause,  be  compelled  to  present  his  account, 
court  can  order  it  made  up  from  evidence  at 
hand.— Qraff  vs.  Mesmer,  68  Cal.  686,  637,  688; 
Trumpler  vs.  Cotton,  109  Cal.  260,  266,  41  Pac. 
Rep.  1033. 

16.  Action  by  ward  against  guardian  for 
failure  of  latter  to  account  for  moneys  re- 
ceived as  guardian  for  plaintiff,  cannot  be 
maintained  in  district  oourt  prior  to  an  ac- 
counting before  probate  court  for  a  balance 
claimed  to  be  due.— Allen  vs.  Tiffany,  68  Cal. 
16,  18. 

16.  When  ward  attains  age  of  majority,  of- 
fice of  guardian  comes  to  an  end,  and  it  is 
then  duty  of  guardian,  and  one  of  obligations 
of  his  bond,  to  exhibit  final  accounts  of  guard- 
ianship to  probate  court,  make  settlement 
with  probate  Judge  or  with  ward,  and  deliver 
all  property  in  his  hands  belongring  to  ward. 
Failure  to  do  this  constitutes  breach  of  bond, 
for  which  he  and  his  sureties  are  liable  after 
settlement  of  guardianship. — ^In  matter  of  All- 
gler,  66  Cal.  228,  229,  8  Pac  Rep.  849. 

As  to  limitation  of  action  on  bond,  see  post 
9  1805  and  note. 

As  to  rule  that  no  suit  can  be  maintained 
against  sureties  on  guardian's  bond  until  guard- 
Ian  has  been  called  to  account  before  an 
appropriate  tribunal,  see  note  61  Am.  Dec  684. 

As  to  effect  of  Judgment  or  decree  against 
guardians  upon  snretleo  and  their  bonds,  see 
note  83  Am.  Dec.  884,  886. 


17.  Kind  of  money  In  which  payable^ — ^Lia- 
bility of  principal  and  sureties  is  in  all  cases 
to  pay  in  kind  of  money  or  currency  In  which 
principal  is  legally  liable — See  ante  9  1407. 

IS.  Limited  by  penalty  of  bond.  —  General 
rule  is  that  Judgment  cannot  be  rendered 
against  sureties  for  greater  amount  than  pen- 
alty of  bond,  and  they  cannot  be  held  liable 
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authority  of  fintardian.— Norrls  vs.  Harris,  16 
Cal.   226,   266. 

20.  Acts  of  one  who  enters  upon  duties  of 
^ardlanshlp  after  order  of  appointment  Is 
made  and  bond  Is  approved,  but  before  Issu- 
ance of  letters,  are  valid.— Whyler  vs.  Van 
Tlser  (Cal.  Augr.  21,  1887).  14  Pac.  Rep.  846. 

91«  PARTY  PUUXTIFF  IN  SUIT  ON  BOND. 
— Suit  on  Kuardlan's  bond  can  only  be  main- 
tained In  name  of  Infant,  real  party  In  Inter- 
est. It  eannot  be  maintained  In  name  of  gruar- 
dlan  subsequently  appointed. — Fox  vs.  Minor. 
22  Cal.  Ill,  112. 

As  to  parties  for  whose  benefit  salt  om  bond 
be  malatalnod»  see  post  1 1804. 


for  interest  beyond  penalty  of  *»ond  except 
for  such  Interest  as  accrues  from  their  own 
default  in  unjustly  withholding  payment  after 
having  been  notified  of  default  of  their  prin- 
cipaL  In  absence  of  notification.  Interest  is 
only  allowed  from  Issuance  of  writ. — ^Trumpler 
vs.  Cotton,  109  CaL  260,  266,  267,  41  Paa  Rep. 
1082. 

As  to  pewoMr  as  MiaWaHon  of  Uabfllty  oa 
statutory  bond,  see  note  by  F.  H.  Bowlby,  66 
L.  R.  A.  292. 

18.  IJSTTERS  or  OlTARDIANSHIPr— It  is  not 
necessary  that  letters  of  guardianship  should  Is- 
sue to  authorise  miardian  to  act.  Order  of  ap- 
pointment made  by  probate  court  constitutes 

§1755.  OOUBT  MAY  INSERT  CONDITIONS  IN  ORDER  AFPOINTINO 
GUARDIAN.  When  any  person  !■  appointed  gaardian  of  a  minor,  the  court  may, 
with  the  consent  of  such  person,  insert  in  the  order  of  appointment,  conditions 
not  otherwise  obligatory,  providing  for  the  oare,  treatment,  education,  and  welfare 
of  the  minor  and  for  the  oare  and  custody  of  his  property.  The  performance  of 
such  conditions  shall  be  a  part  of  the  duties  of  the  guardian,  for  the  faithful  per- 
formance of  which  he  and  the  sureties  on  his  bond  shall  be  responsible. 

History:  Biia«t6d  Marth  11, 1878,  founded  on  M  1,  848  Probtta  Aet;  amended 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pi.),  p.  M;  Fefomary  10,  1899,  Stats, 
and  Amdti.  1899,  p.  4. 

« 

As  to  liability  am  m9m»dimm*u  bead,  see  anta  Am  to  syeelal  letters  of  svardlaaahlp, 

fi  1407  and  note.  aaeo  at  ehambevs,  see  ante  fi  166  and  note. 


§1756.  LETTERS  OF  GUARDIANSHIP  AND  BOND  OF  CFUARDIAN  TO 
BE  RECORDED.  All  letters  of  guardianship  issued  and  all  guardian's  bonds 
executed  under  the  proTisiona  of  this  chapter,  with  the  affidavits  and  certificates 
thereon,  must  be  recorded  by  the  clerk  of  the  court  having  jurisdiction  of  the 
persons  and  estates  of  the  wards. 

History:     Bnaeted   March   11,   1872,   founded   on   SS  IB,   880   Probate   Aot; 
amended  April  15,  1880,  Code  Amdts.  1880  (a  G.  P.  pt),  p.  06. 


As  to  Malnt 

1771  and  notes. 


ee  of 


see  post  H  1770, 


As  ta  obliffatftoB  ef  paiwts  Ssr  sopyovt  and 
edneatioa  ef  their  eldldvea,  see  KBB&'S  OTC. 
cnr.  GODID  U  1M»  20C-209  and  notes. 


§1757.  UAINTENANOl  OF  MINOB  OUT  OF  INOOME  OF  HIS  OWN 
PBOPEBTT.  If  any  minor  haying  a  father  liying  has  property,  the  income  of 
which  is  sufficient  for  his  maintenance  and  education  in  a  manner  more  expensive 
than  his  father  ean  reasonably  afford,  regard  being  had  to  the  situation  of  the 
father's  family  and  to  all  the  circumstances  of  the  case,  the  expenses  of  the  edu- 
cation and  maintenance  of  such  minor  may  be  defrayed  out  of  the  income  of  his 
own  property,  in  whole  or  in  part,  as  judged  reasonable,  and  must  be  directed  by 
the  court;  and  the  charges  therefor  may  be  allowed  accordingly  in  the  settlement 

of  the  account^  of  his  guardian. 

History:     Enaeted   March   11,   1872,   founded   on   {{  9,   844  Probate   Aet; 
amended  April  15,  1880,  Code  Amdts.  1880  (C.  G.  P.  pt.),  p.  60. 

§  1768.  QUABDIAN  TO  GIVE  BOND.  POWEBS  LIMITED.  Every  testa- 
mentary guardian  must  qualify  and  has  the  same  powers  and  must  perform  the 
same  duties  with  regard  to  the  person  and  estate  of  his  ward  as  guardians  ap- 
pointed by  the  court,  except  so  far  as  his  powers  and  duties  are  legally  modified, 
enlarged,  or  changed  by  the  will  by  which  such  guardian  was  appointed,  and  ex- 

a  C.  p.— 189 
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cept  that  such  guardian  need  not  give  bond  unless  directed  to  do  so  hj  the  court 

from  which  the  letters  of  guardianship  issue. 

History:  Enacted  March  11, 1872,  founded  on  §S  10, 345  Probate  Act;  amended 
April  15,  1880,  Code  Aindta.  1880  (0.  C.  P.  pt.),  p.  67;  by  (^de  Cominifision, 
Act  March  8,  19ul,  Stats,  and  Aiudts.  1900-1,  p.  235,  act  held  unconstitutiona],  see 
history,  §5  antc^    February  27,  1903,  Stats,  and  Amdts.  J 903,  p.  53. 

1.  Applied,  cited,  construed,  referred  to.  give,  with  reference  to  education  of  minor,  his 

2.  Exceptions  couceruing  powers  and   duties  of      settlement  In   life,  or  management  of  his  es- 

testamentary  guardian.  tate,  among  which  taking  of  personal  custody 

3.  Testamentary'  guardian  is  required  to  qualify.      ^^  tuition  of  minor  from  mother.  If  competent 

and    worthy,  •  cannot    be    included.  —  Lord    vs. 

1.  APPLIED,     CITESD,     CONSTRUBD,     RB-       Hough.  37  Cal.  657,  669. 

FBRRBD    TO,   etc.,    in:    Aldrlch    vs.   Willis,    55  ^     TBSTABIE3NTARY     GUARDIAN     IS     RE- 

Cal.  81,  86  (cited);  Murphy  vs.  Superior  Court,  d^uiRBD    TO    QUALIFY,    and    letters    may    be 

84  Cal.  592,  696,   24  Pac.  Rep.  .10   (construed).  issued  to  him.     UnUl  this  is  done  his  acts  as 

2.  EXCEPTIONS     CONCERNING     POWERS  guardian  are  void.- Aldrich  vs.  Willis,  65  Cal. 
AND    DUTIES    OP   TESTAMENTARY   GUARD-  81,   86. 

IAN  as  legally  modified,  enlarged,  or  changed  As  to  bonds,  see  ante  1 1754  and  note, 

by  win,  by  which  such  guardian  was  appoint-  AS   TO   RBdUIRING   BOND  FROM   TESTA- 

ed.   obviously  refers  only  to  such  special   and  MENTARY  GUARDIAN,  see  note  88  L.   R.   A. 

lawful  direction  as  testator  may  see  proper  to  760. 

§1759.  POWER  or  COURTS  TO  appoutt  guardians  and  next 

FRIEND  NOT  IMPAIRED.  Nothing  contained  in  this  chapter  affects  or  impairs 
the  power  of  any  court  to  appoint  a  guardian  to  defend  the  interests  of  any  minor 
interested  in  any  suit  or  matter  pending  therein. 

History:     Enacted  March  11,  1872,  founded  on  {{ 11,  346  Probate  Act. 
As  to  appolntmeait  of  «ttoraey-«t-law  to  rep-  As  to  appoliitme»t  of  gnardisn  ad  litem  by 


resent  mlMors  who  have  no  general  guardian,      Jvstlec  of  tbe  pe«ee»  see  ante  8  848. 

in  proceedings  in  estates  of  deceased  persons.  As  to  guardian  ad  litem,  generally,  see  ante 

see  ante  1 1718  and  note.  H  372,  878  and  notes,  and  S  1747  and  note  para. 

28.  24;  also  post  8  1769  and  no^e  pars.  6-9. 

* 

§1760.  TRANSFER  OF  PROOEEDINQS  FROM  ONE  COUNTY  TO  AN- 
OTHER OOUNTT.  PETITION  FOR  REMOVAL.  The  superior  court  of  any 
county  in  this  state  in  which  is  now  pending,  or  in  which  there  may  be  here- 
after commenced,  any  proceeding  which  has  for  its  object  the  guardianship  of 
the  estate  of  any  minor  or  insane  or  incompetent  person,  or  the  guardianship 
of  the  person  of  any  minor  or  insane  or  incompetent  person,  or  both  the  guard- 
ianship of  the  estate  and  the  guardianship  of  the  person  of  a  minor  or  insdne  or 
incompetent  person,  may  make  an  order  transferring  such  proceeding  to  the  su- 
perior court  of  any  other  county  in  this  state,  in  the  manner  herein  provided; 
except  that  no  such  proceeding  shall  be  transferred  to  the  court  of  any  county 
which  at  the  time  of  such  proceeding  would  not  have  jurisdiction  to  issue  original 
letters  in  such  matter  or  proceeding. 

To  obtain  an  order  for  such  removal,  the  guardian  of  the  person  or  estate,  or 
both,  of  such  minor  or  insane  or  incompetent  person,  shall  file  in  the  superior 
court  of  the  county  where  such  proceeding  is  pending,  a  verified  petition  setting 
forth  the  following  matters : 

[Petition  must  set  forth,  what.]  1.  The  name  of  the  county  to  the  superior 
court  of  which  it  is  sought  to  remove  such  proceedings; 

2.  The  name  of  the  county  or  counties  in  which  the  ward  resides  and  that  in 
which  the  guardian  resides ; 

3.  The  name  of  the  county  or  eoimties  in  which  the  property  of  such  ward  is 
situated,  and  a  desif?nation  of  the  character  and  condition  thereof; 

4.  The  reasons  for  such  removal ; 
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5.  The  names  and  residences,  so  far  as  they  are  known  to  said  guardian,  of  any 
relatives  of  such  minor  ward  residing  in  said  county  in  which  said  proceeding  is 
pending ; 

6.  The  names  and  residences,  so  far  as  the  same  are  known  to  said  guardian, 
of  the  relatives  within  the  third  degree  of  such  insane  or  incompetent  ward  re-' 
siding  in  said  county. 

[Order  of  court  fixing  time  for  hearing  petition.]  Upon  filing  such  petition  an 
order  shall  be  made  by  the  court  or  judge  fixing  a  time  for  hearing  said  petition, 
-which  shall  be  not  less  than  five  days  thereafter,  and  directing  that  a  copy  of  such 
order  be  sent  through  the  United  States  mail  to  each  of  the  said  relatives  of  such 
minor  or  insane  or  incompetent  ward,  named  in  said  petition  as  resident  in  the 
county  in  which  said  proceeding  is  pending. 

[Further  notice.]  The  court  may  require  such  other' or  further  notice  of  said 
hearing  as  it  may  deem  proper. 

[Hearing  of — Order  of  removal]  At  the  time  fixed  for  the  hearing  of  said  pe- 
tition any  relatives  of  such  ward,  or  any  person  interested  in  the  estate  of  such 
i^ard,  may  appear  and  file  written  grounds  of  opposition  to  said  petition.  If  after 
hearing  the  evidence  of  the  petitioner,  and  contestant  if  any,  it  shall  appear  to 
the  court  that  it  is  for  the  best  interest  and  advantage  of  said  ward,  or  of  the 
estate  of  said  ward  that  the  removal  of  said  proceeding  be  had  to  the  court  desig- 
nated in  said  petition,  or  to  the  superior  court  of  any  other  county,  it  shall  enter 
an  order  directing  the  removal  thereof  to  said  court  and  directing  the  clerk  to 
forward  all  papers  on  file  therein  to  the  clerk  of  the  court  to  which  said  proceed- 
ing has  been  ordered  removed,  and  thereafter  the  court  to  which  said  proceeding 
has  been  removed  shall  have  jurisdiction  of  all  proceedings  therein  as  fully  as  if 
said  proceeding  has  been  originally  begun  in  said  court. 

[Pee  of  clerk.]  The  clerk  of  the  court  to  which  said  proceeding  is  removed 
shall  be  entitled  to  receive  a  fee  of  six  dollars  on  filing  the  papers  transmitted 
to  "him,  in  addition  to  the  expense  of  such  transmission,  payable  on  receipt  of  the 
papers  by  him. 

History:     Enacted  March  18,  1905,  Stats,  and  Amdts.  i905,  p.  171« 

ARTICLE   II. 

GUARDIANS   OF   INSANE   AND    INCOMPETENT    PBRSONa 

S  1763.    Guardians  of  insane  and  other  ineoaiiyo-  §  17 (^.  Powers  and  dnties  of  such  goardians. 

tent  persons.  §  1760.  Proceeding  for  restoration  to  capacity. 

S 1764.    Appointment  of  guardian  by  court  aficf  §  1767.  Definition  of  incompetent. 

hearing. 

§1763.  aUABDIANS  OF  INSANE  AND  OTHER  INCOMPETENT  PER- 
SONS.  When  it  is  represented  to  the  superior  court,  or  a  judge  thereof,  upon 
verified  petition  of  any  relative  or  friend,  that  any  person  is  insane,  or  from 
any  cause  mentally  incompetent  to  manage  his  property,  such  court  or  judge  must 
cause  a  notice  to  be  given  to  the  supposed  insane  or  incompetent  person  of  the 
time  and  place  of  hearing  the  case,  not  less  than  five  days  before  the  time  so  ap- 
pointed, and  such  person,  if  able  to  attend,  must  be  produced  on  the  hearing. 

History:  Enacted  March  11, 1872,  founded  on  §§  12,  347  Probate  Act;  amended 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  67;  by  Code  Commission, 
Act  March  8,  1901,  Stats,  and  Amdts.  19\X)-1,  p.  236,  act  held  unconstitutional,  see 
history,  S  5  ante. 
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1.  Applied,  cited,  construed,  referred  to. 

2.  Authority  of  attorney  for  alleged  incompe- 

tent—Limited by  capacity  of  client. 

3.  Jurisdiction — Acquired  by  flHng  of  petition. 

4.  Notice. 

5,  6.  Same — Consent  of  incompetent  ineif  ectuaL 

7.  Same— Place  and  time  must  be  specified. 

8.  Same — Time  uncertain. 

9.  Personal  presence  of  alleged  incompetent. 

10.  Purpose  of  section. 

11.  Bights  of  petitioner  as  party. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB}« 
FDRRBD  TO,  etc.,  in:  Estate  of  Johnson,  57 
Cal.  529,  531  (cited);  Kellosrs  vs.  Cochran,  87 
Cal.  192,  195,  25  Pac.  Rep.  677,  12  L.  R.  A.  104 
(cited);  Estate  of  Hathaway.  Ill  Cal.  270,  271 
(cited  as  chap.  4  of  tit  2  part  8);  Aldrlch  vs. 
Superior  Court,  120  Cal.  140,  142,  52  Pac.  Rep. 
148  (cited) ;  In  matter  of  Moss,  120  Cal.  695,  696, 
697,  53  Pac.  Rep.  367  (construed);  McOee  vs. 
Hayes,  127  Cal.  336,  338,  78  Am.  St.  Rep.  60,  69 
Pac.  Rep.  767  (applied):  Matter  of  Lambert, 
134  •Cal.  626,  632,  66  Pac  Rep.  851  (cited):  In 
matter  of  Daniels,  140  Cal.  835,  387,  78  Pac 
Rep.  1053  (cited) ;  Quardianshlp  of  Sullivan,  148 
Cal.  462.  466,  77  Pac.  Rep.  153  (cited). 

Am  to  allenatloB  of  homeotcad  of  twHine  peg 
■OB,   proceedings   for,   see  KBRR'S   CYC.   CIV. 
CODE  H  1269a-1269c  and  note. 

A«  to  oppolatmoBt  of  more  thmm  one  vvard* 
UMf  see  post  §  1807. 

A«  to  commitment — Of  InMuie  pemon  to  state 
Insane  asylnm,  see  KBRR>9  CYC.  POL.  COOB 
88  2171,  2172. 

Same — Of  Incompetent  other  than  Insane. — 
See  KERR'S  CYC.  POL.  CODE  8  2192. 

As  to  eontraets  of  Insane  persona,  see 
KERR'S  CYC.  CIV.  CODE  86  88-40  and  notes. 

As  to  definition  of  mental  Ineompeteney,  see 
post  8  1767  and  note. 

As  to  gmardlan  ad  litem  for  Insane  person 
and  other  lneompetent%  see  ante  88  872,  878, 
1722,  1759  and  notes;  post  8  1769  and  note. 

As  to  guardianships  of  lunatics  at  eonunon 
law,  see  note  89  Am.  St.  Rep.  267. 

As  to  Jurisdiction  of  eauity  oTer  csitntco  of 
incompetent  persona,  see  note  by  Robert  Desty, 
1  L.  R.  A.  610-611. 

A«  to  practice,  see  post  86  1789,  1808  and  note. 

As  to  protection  of  estates  of  insane  persons, 
see  brief  42  L.  R.  A.  108. 

As  to  richt  to  Jury  trial  by  one  eharved  with 
belns  insane,  see  KERR'S  CYC.  POL.  CODE 
8  2174. 

2.  AUTHORITY  OF  ATTORBTBY  FOR  AL- 
LEGED INCOMPETENT— Limited  by  capacity 
of  his  client,  and  he  may  do  no  more  than 
client  could  do.— Guardianship  of  Sullivan,  148 
Cal.  462.  468,  77  Pac.  Rep.  158. 

8.  JURISDICTION— Acquired  by  fllinff  of 
petition. — Where  one  person  flies  petition  pur- 
suant to  which  he  Is  appointed  eruardian,  but 
falls  to  qualify  by  glvlngr  bond,  and  there- 
after another  person  flies  petition  praylngr  ap- 
pointment of  himself  as  eruardlan,  which  latter 
petition  merely  sets  up  jurisdictional  facts, 
and  makes  no  reference  to  former  proceedlngr, 
and  no  citation  is  served  upon  incompetent 
pursuant  to  fllinff  of  latter  petition,  but  court 
in  its  order  appointinsr  second  petitioner 
guardian    recites   fact   of   former   appointment 


and  failure  of  such  appointee  to  qualify,  ap- 
pointment made  pursuant  to  second  petition  la 
not  to  be  considered  as  separate  proeeedlnsTt 
but  as  continuation  of  proceediner  instituted  by 
flllner  of  first  petition.  Service  of  citation  on 
incompetent  upon  flling  of  first  petition  ?lves 
court  Jurisdiction  to  determine  competency  of 
alleged  incompetent,  and  if  he  be  found  in- 
competent, to  appoint  gruardian.  —  Halett  vs. 
Patrick,  49  Cal.  590,  595. 

A«  to  Jarlsdictlont  see  ante  S  1747  and  note 
par.  27  et  seq. 

4.  NOTICE.  —  Under  laws  of  this  state 
fiTuardian  of  person  or  estate  of  insane  person 
cannot  be  appointed  without  giving  notice  of 
application  thereof. — ^In  matter  of  LAmbert,  184 
Cal.  626,  682,  66  Pac.  Rep.  851;  Guardianship 
of  Sullivan,  143  Cal.  462,  468.  77  Pac  Rep.  168. 

As  to  neecsslty  of  notice  of  lunacy  proceed- 
ing to  alleged  lunatic^  see  monogrraphic  note 

by  B.  A.  Rich,  28  L.  R.  A.  787.  744. 
As  to  notice  to  others  than  alleged  incom- 
petent, see  note  by  B.  A.  Rich.^  23  L.  R.  A.  744. 

6w  Consent  of  incoaapetent  inefleetnal. — Stat- 
ute authorises  appointment  of  guardian  on 
grround  of  incompetency  only  where,  after  full 
hearing  and  examination.  It  appears  from  tes- 
timony that  person  is  in  fact  incapable  of 
taking  care  of  himself  and  managing  his  prop- 
erty. The  consent  of  alleged  incompetant 
person,  whether  he  be  in  fact  competent  or 
incompetent,  is  unavailing  for  any  purpose. — 
Guardianship  of  Sullivan,  148  Cal.  462,  466,  467, 
77  Pac  Rep.  153. 

6.  Presence  of  incompetent  cannot  supply 
requirements  of  statute  that  he  shall  be  served 
with  notice  of  hearing;  he  is  incapable  by  rea- 
son of  his  incompetency  to  consent  to  Juris- 
diction of  court  or  waive  any  steps  necessary 
to  confer  jurisdiction  upon  court,  or  to  make 
any  request  that  petition  be  granted. — McGee 
vs.  Hayes,  127  Cal.  836,  888,  78  Am.  St.  Rep. 
60,  59  Pac.  Rep.  767. 

As  to  waiver  of  notice^  see  note  by  B.  A. 
Rich,  28  li.  R.  A.  742,  743. 

7.  Place  and  time  mumt  be  speeilied. — ^Notice 
must  give  both  time  and  place  of  hearing  of 
petition.  Service  of  mere  copy  of  order  made 
by  judge,  upon  filing  of  petition,  appointing 
day  for  hearing  thereof,  but  not  designating 
hour  nor  fixing  place,  is  not  sufllcient  com- 
pliance with  requirements  of  section  of  code. — 
McGee  vs.  Hayes,  127  Cal.  836.  887,  888»  78  Am. 
St.  Rep.  60,  59  Pac.  Rep.  767. 

8.  Time  nncertain.— Where  time  of  hearing 
was  continued  to  "Tuesday,  March  8,  1897,"  but 
March  3,  1897,  fell  upon  Wednesday,  court  had 
no  jurisdiction  to  proceed  with  hearing  on 
Tuesday,  March  2,  1897. — ^McGtoe  vs.  Hayes,  187 
Gal.  886,  838,  889,  78  Am.  St.  Rep.  60,  69  Pac 
Rep.  767. 

9.  PBRSONAIi    PRBSBNCID    OF    AIiLBGKD 
INCOBIPE3TBNT.— The  Statute  requires  personal 
presence   of   incompetent   if   it   can   be   had. — 
McGee  vs.  Hayes,  127  Cal.  336.  888,  78  Am.  St 
Rep.  60,  59  Pac.  Rep.  767. 

10.  PURPOSES  OF  SBCTION.— Main  and  ulti- 
mate purpose  of  this  section  and  8  1764  is  ap- 
pointment of  guardian  for  person  found  to  be 
incompetent  to  manage  his  business  and  prop 
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erty.  Code  does  not  seem  to  contemplate 
adjudication  of  Incompetency  Independent  of 
appointment  of  sruardian.  Its  purpose  is  to 
appoint  fiTuardlan  for  an  incompetent  person. 
Of  course  incompetency  would  have  to  be  found 
in  some  way  by  oourt  as  preliminary  step  to 
appointment  of  guardian;  but  appointment  of 
ffuardian  is  thlnsr  specially  directed.  There  is 
no  provision  for  mere  adjudication  of  incom- 
petency. The  thing  to  be  determined  by  court 
la  appointment  of  sruardlan. — In  matter  of  Moss, 
120  Cal.   696,   696,   697,  6S   Pac.  Rep.  367. 


11.     RIGHTS  OF  PBTITIOlf BR  AS  PARTY.— 

Whatever  rights  petitioner  may  have  as  a 
party  to  proceeding  when  he  applies  for  let- 
ters to  be  Issued  to  himself  are  waived  where, 
at  hearing,  he  consents  that  his  petition  shall 
be  denied  so  far  as  Is  asked  that  letters  of 
guardianship  should  be  granted  to  him,  and 
that  another  should  be  appointed  as  guardian. 
—Ouardlanship  of  Sullivan,  148  CaL  46S,  466, 
77  Paa  Rep.  168. 


§1764.    APPOINTMENT  OF  QUABDIAN    BY   COURT    AFTEK   HEABINO. 

If,  after  a  full  hearing  and  examination  upon  such  petition,  it  appear  to  the  court 
that  the  person  in  question  is  incapable  of  taking  care  of  himself  and  managing 
his  property,  such  court  must  appoint  a  guardian  of  his  person  and  estate,  with 
the  powers  and  duties  in  this  chapter  specified. 

History:     Enacted   March  11,   1872,   founded   on   SS  13,   348   Probate  Act; 
amended  April  15,  1880,  Code  Amdts.  1880  (0.  C.  P.  pt.),  p.  67. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Any  competent  person  maj  be  appointed. 
8.  Same— Husband '8  right  to  goardianship 

of  wife. 
4,5.  AppeaL 

6.  Same — Alleged  incompetent  may  person- 

ally  apped. 

7.  Same — Consent  judgment. 

8.  Same — Control  of  property  pending. 

0.  Same — ^Petition  for  restoration  does  not 
bar. 

10.  Same— Beview  of  conflicting  evidence. 

11.  Same — Service  of  notice. 
12,13.  Collateral  attack  on  order. 

14.  Same — ^Where  record  shows  lack  of  juris- 

diction. 

15.  Conclusiveness  of  adjudication. 

16.  Same — As  to  lack  of  testamentary  capacity. 

17.  Evidence. 

18.  Examination  of  medical  witnesses. 

19.  Failure  of  appointee  to  qualify. 

20.  Order  must  be  made  by  judge  who  heard 

evidence. 

1.  APPLIBD,  CITBD,  COlfSTRUSD^  BB- 
FEIRIUDD  TO,  etc.  In:  KellOfiTS  vs.  Cochran, 
87  CaL  192,  196,  197,  26  Pac  Rep.  677,  IB  L.  R. 
A.  104  (construed);  Aldrioh  va  Superior  Court, 
120  Cal.  140.  142,  62  Pac  Rep.  148  (cited);  In 
matter  of  Moss,  120  Cal.  696,  696,  697,  63  Pac. 
Rep.  867  (construed);  In  matter  of  Daniels,  140 
Cal.  836,  887,  73  Pac.  Rep.  1063  (cited);  Guar- 
dianship of  Sullivan,  148  Cal.  462,  466,  467,  77 
Pac  Rep.  168  (cited). 

Aa  to  ffiiardlaiie  for  Imeanc  and  Imeompctcnta 
— Appointment  at  duunbers,  see  ante  1 166  and 
note. 

Same — ^Powers   and  dntlea  of  vnnrdlan. — See 

poet  IS  1768-1776  and  notes. 

Same — Seal  necessary, — See  ante  1 168  subd.  8 
and  note. 

2.    ANT  coBiPirrairr   person   may   bbs 

APPOINTBHD. — If  petitioner  prays  that  he  be 
appointed  ffuardlan,  such  part  of  petition  is 
BuperfluouB.  Court  is  not  restricted  to  ap- 
pointment of  petl'tloner,  but,  in  its  discretion, 
may  appoint  any  competent  person. — Halett  vs. 
Patrick,  49  Cal.  690,  696. 


5.  Hneb«nd*B  risbt  to  vnardlanabip  of  wife. 

— Power  of  probate  court  to  appoint  guard- 
ian for  an  insane  person  under  statute  is  not 
defeated  or  taken  away  by  fact  that  such 
insane  person  is  married  person.  In  case  in- 
sane person  be  wife,  there  is  no  rule  of  law 
which  prefers  husband  as  such  suardian  or 
forbids  court  to  appoint  another  person  to  be 
iTuardlan  if  in  Its  opinion,  husband  is  not  fit 
person  to  discharge  duties  of  guardianship. — 
In  matter  of  Fegan,  46  Cal.  176,  177. 

4.  APPBAIi. — Section  963  ante  expressly 
provides  that  an  appeal  may  be  taken  to  su- 
preme court  from  superior  court  from  Judg- 
ment or  order  irranting  or  refusing  to  grant 
letters  of  guardianship.  This  includes  order 
of  adjudication  of  incompetency,  which  is  in- 
cidental to  order  granting  or  refusing  to  grant 
letters,  and  objection  that  adjudication  is  not 
appealable  is  without  force. — In  matter  of 
Moss,   120  Cal.   696,  696.   697.   63   Pac.  Rep.   867. 

6.  Provision  of  S  968  subd.  3  ante,  authoriz- 
ing an  appeal  from  judgment  or  order  granting 
or  revoking  letters  of  guardianship,  refers  to 
guardianship  of  person  or  estate  of  minor,  or 
of  insane  or  Incompetent  person,  for  which 
provision  is  made  in  this  chapter,  and  does 
not  include  order  appointing  guardian  ad  litem 
to  represent  an  Infant  or  incompetent  person 
authorized  by  S  372  ante. — Estate  of  Hathaway, 
111  Cal.  270.  271,  48  Pac.  Rep.  764. 

As  to  appeal  from  order  smntlns  or  refnslug 
to  grant  letters  of  gnardlanslilp  of  minor,  see 
ante  8  1747  and  note. 

5.  Alleged  incompetent  may  persoi^ally  ap- 
peal.— It  is  not  required  that  alleged  incom- 
petent shall  take  appeal  from  order  only  by 
his  general  guardian  or  by  guardian  ad  litem 
appointed  by  court  under  8  372  ante.  Attorney 
who  appears  for  such  alleged  incompetent  in 
proceedings  in  superior  court  may  appear  for 
him  upon  appeal.  Section  referred  to  does  not 
apply  to  case  where  very  question  involved  la 
validity  of  order  of  guardianship  of  self,  and 
where  appeal  Is  taken  directly  from  that  order. 
That  section  applies  only  to  case  where  order 
of  guardianship  has  been  finally  established.— 
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In  matter  of  Moss,  120  CaL  695,  697,  68  Pac. 
Rep.  357. 

7.  Consent  Jadsnient. — The  rule  that  appeal 
from  consent  judgment  will  not  be  entertained 
Is  not  applicable  to  an  appeal  by  an  alleered 
Incompetent  from  an  order  adJudicatlQS  him 
mentally  incompetent  and  appointing  guardian 
of  his  person  and  property.  Incompetent  per- 
son is  incapable  of  making  any  request  or  con- 
sent that  he  be  so  adjudged.  An  attorney  of 
his  own  selection  representing  him  in  proceed- 
ing has  no  more  power  in  this  regard  than 
has  he. — Guardianship  of  Sullivan,  143  Cal.  462, 
465.  466,  467,  77  Pac.  Rep.  168. 

8.  Control  of  property  pending. — If  order  ap- 
pointing guardian  for  an  alleged  incompetent 
be  erroneous,  it  will  be  reversed  on  appeal; 
and  appellant's  right  to  control  of  bis  property 
cannot  be  held  as  finally  concluded  against  him 
by  an  order  from  which  he  has  appealed  and 
from  which  he  has  right  to  appeal. — In  matter 
of  Moss.  120  Cal.  696,  697,  53  Pac.  Rep.  867. 

9.  Petition   for   restoration   does   not  'bar* — 

Alleered  incompetent  Is  not  barred  from  main- 
taining an  appeal  by  reason  of  fact  that,  prior 
to  taking  it,  he  sought  an  order  from  superior 
court  under  provisions  of  8  1766  post,  declaring 
him  restored  to  capacity. — Ouardianship  of  Sul- 
livan. 143  Cal.  462,  467,  77  Pac  Rep.  168. 

.  10.  RevieTT  of  conJUcttnir  OTldenee. — Where 
evidence  as  to  competency  is  conflicting,  judg- 
ment and  order  appealed  from  must  be  atBrmed, 
unless  court  below  committed  some  prejudicial 
error  In  law  in  arriving  at  its  conclusion. — 
Matter  of  Daniels,  140  Cal.  335,  837,  73  Pac.  Rep. 
1053. 

11.  flerrlee  of  notice — Guardians  to  whom 
letters  are  granted  by  superior  court  are  only 
persons  whose  legal  interests  are  adverse  to 
alleged  incompetent,  and  it  is  sufficient  to 
serve  notice  of  appeal  on  them.  Relative  or 
friend  presenting  petition  cannot,  in  any 
proper  sense  of  word,  be  considered  as  party 
to  action  or  proceeding  except  in  so  far  as  he 
may  be  an  applicant  for  issuance  of  letters  of 
guardianship  to  himself. — Guardianship  of  Sul- 
livan, 143  Cal.  462.  466,  466.  77  Pac.  Rep.  168. 

12.  COLLATBRAL    ATTACK    ON    ORDBR.— 

Action  of  court  of  competent  jurisdiction  in 
appointing  guardian  for  an  incompetent  Is 
not  open  to  collateral  attack. — Isaacs  vs.  Jones, 
121  Cal.  257,  261,  58  Pac.  Rep.  793.  1101. 

13.  Due  issuance  of  letters  of  guardianship 
cannot  be  attacked  in  collateral  proceeding. — 
Warner  vs.  Wilson.  4  Cal.  310,  313.  See  Smith 
vs.  Andrews,  6  Cal.  652.  654;  Irwin  vs.  Scrlber, 
18  Cal.  499.  505;  Hodgdon  vs.  Southern  Pac. 
R.  Co.,  75  Cal.  642,  648,  17  Pac.  Rep.  928. 

14.  "Where  record  shows  lack  of  Jnrladlctlon. 

— ^Where  proceedings  disclose  all  steps  taken 
to  confer  jurisdiction,  from  which  it  clearly 
appears  on  face  of  record  that  court  was  with- 
out jurisdiction  to  make  order,  it  is  subject 
to  collateral  attack,  as  in  an  action  brought 
by  guardian  in  name  of  incompetent  person. — 
McGee  vs.  Hayes,  127  Cal.  886,  339,  78  Am.  St. 
Rep.  60.  59  Pac.  Rep.  767. 

As  to  collateral  attack,  see  ante  8  1747  and 
note  pars.  8-14. 

As  to  collateral  attack  upon  proeeHLlugu  for 


want  of  notice  to  alleged  Incompetent,  see  note 
by  B.  A.  Rich.  23  L.  R.  A.  748. 

16.     CONCLVSIVENBSS  OF  ADJUDICATION. 

— Where  guardians  have  been  appointed  for 
persons,  who,  by  reason  of  their  insanity,  im- 
becility, and  habitual  drunkenness,  are  mental- 
ly Incompetent  to  manage  their  property,  under 
statutes  in  other  states  similar  to  this  code. 
— 8  1763  ante,  K  1765,  1766  post,— it  has  been 
held  that  an  adjudication  of  such  incompe- 
tency is  conclusive  against  all  persons  dealing 
with  ward  until  he  is  restored  to  capacity  to 
manage  his  own  affairs  by  an  order  of  court 
similar  to  that  authorized  by  8 1766  post. 
Whether  reasons  assigned  in  those  cases  are 
to  be  considered  sufficient  for  holding  an  ad- 
judication of  incompetency  under  8 1766  post 
as  conclusive  against  person  adjudged  incom- 
petent until  set  aside  as  therein  provided  was 
discussed  but  not  decided  by  supreme  court 
of  this  state,  as  facts  involved  in  case  ariso 
under  provisions  of  Political  Code  rather  than 
those  of  this  chapter. — Kellogg  vs.  Cochran,  87 
Cal.  192,  196,  197,  25  Pac  Rep.  677,  12  L.  R.  A. 
104. 

As  to  decree  ndjndientinir  Incompetency  be- 
ing condnstve  npon  persons  thereafter  deal* 
Ing  with  Incompetent,  npon  fact  of  Ward's  In- 
competency at  time  of  hearing,  see  note  18 
Am.  Dec.  422. 

16.  As  to  lack  of  testamentary  capacity. — 

Adjudication  of  Incompetency,  made  in  pro- 
ceedings under  this  section,  is  only  prima  faclp 
evidence  of  lack  of  testamentary  capacity  of 
Incompetent  thereafter  at  time  he  executed 
his  will. — Estate  of  Johnson,  57  Cal.  629,  681. 

As  to  conclusiveness  of  adjudication  of  In- 
sanity, see  briefs  5  L.  R:  A.  634;  12  L.  R.  A.  104. 

As  to  effect  of  action  of  probate  court.  In 
adjudging  a  person  to  be  a  lit  subject  for 
guardianship  and  appointing  a  guardian  for 
him,  upon  his  capacity  to  make  conveyancca, 
contracts,  and  loan«,  see  KBRR'S  CYC.  CIV. 
code:  8  40  and  note. 

As  to  effect  of  adjudication  npon  testamen- 
tary capacity,  see  KESRR'S  CYC.  CIV.  CODBS 
8  1270  and  note  pars.  174,  176. 

17.  BTIDBNCB. — Insanity  is  not  to  be  prov- 
en by  general  reputation. — ^People  vs.  Pico,  62 
Cal.  60,  58. 

As  to  burden  of  proof  of  insanity,  see  note 
by  Robert  Desty,  10  L.  R.  A.  576;  monographic 
note  by  F.  H.  Bowlby,  36  L.  R.  A.  721-741. 

As  to  medical  experts  on  question  of  Insanity, 
see  notes  66  Am.  Dec.  288;  60  Am.  Dec.  360. 

As  to  non-eacpert  opinions  as  to  sanity  or 
Insanity,  see  notes  60  Am.  Dec.  860;  66  Am.  Dec. 
239;  monographic  note  by  F.  H.  Bowlby,  38 
L.  R.  A.  721,  747. 

As  to  right  of  witness  to  give  an  opinion 
on  exact  Issue  to  be  tried  In  respect  to  sanity 
or  mental  capacity,  see  note  by  F.  H.  Bowlby, 
36  L.  R.  A.  64-70. 

18.  EXAMINATION      OF      BIEDICAL      "WIT- 

NBSSE3S. — Where  alleged  Incompetent  contests 
petition  and  produces  her  physicians  as  wit- 
nesses, who  testify  as  to  her  competency,  it  is 
not  error  to  permit  petitioner  to  ask  questions 
of  such  witness  touching  her  ability,  unassist- 
ed, to  properly  take  care  of  herself,  and  to 
take   care  of   her   property.     They  are  proper 
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questions  on  cross-examinations  and  not  mere 
attempt  to  substitute  Judgment  of  physicians 
for  Judgment  of  court. — In  matter  of  Daniels, 
140  Cal.  S86,  338,  389,  73  Pac  Rep.  1068. 

19.     FAIl^URB  OP  APPOINTBB  TO  dUAIiI- 

FY. — If  guardian  appointed  fails  to  arive  bond 
after  lapse  of  reasonable  time,  court  has  Juris- 
diction to  appoint  another  guardian.  First 
appointment  remains  Ineffectual  and  incom- 
plete, and  proceeding  remains  in  fieri  until 
guardian  is  appointed  and  qualified.  Court  does 
not  lose  its  Jurisdiction  to  appoint  guardian 
because  person  first  selected  fails  to  qualify. — 
Halett  vs.  Patrick,  49  Cal.  690,  696. 

ao.  ORDBR  MUST  BB  MADE}  BT  JUDOB 
WHO  HBARD  BVIDB3NCB.— Order  adjudicat- 
ing person  incompetent  and  appointing  guard- 
ian will  be  reversed  ,on  appeal  where  it 
appears  that  evidence  was  all  taken  and  ex- 
amination of  alleged  incompetent  had  before 


one  Judge,  who  has  never  given  any  decision  in 
matter;  that  matter  was  subsequently  argued 
and  submitted  for  decision  to  another  Judge, 
who  never  heard  any  of  witnesses  testify,  and 
before  whom,  so  far  as  record  shows,  no  report 
of  testimony  was  ever  produced,  and  who 
orally  decided,  as  minutes  of  court  show,  that 
letters  of  guardianship  should  issue;  and  that 
only  order  of  Judgment  ever  entered  was  signed 
by  still  another  Judge  who  had  never  heard 
either  evidence  or  argument,  notwithstanding 
that  all  these  proceedings  were  had  in  one  j 
court  and  that  this  court  had  Jurisdiction  of  j 
matter.  Question  presented  is,  however,  not  | 
one  of  Jurisdiction,  but  one  of  erroneous  exer- 
cise of  Jurisdiction.  An  alleged  incompetent 
person  cannot  waive  his  right  to  decision  from 
Judge  who  presided  at  hearing  and  examination 
upon  petition. — Guardianship  of  Sullivan,  143 
Cal.  462.  468,  77  Pac  Rep.  168. 


§  1766.  POWERS  AND  DUTIES  OF  SUCH  QUABDIANS.  Every  guardian 
appointed,  as  provided  in  the  preceding  section,  has  the  care  and  custody  of  the 
person  of  his  ward,  and  the  management  of  all  his  estate  until  such  guardian  is 
legally  discharged;  and  he  must  give  bond  to  such  ward,  in  like  manner  and 
with  like  conditions  as  before  prescribed  with  respect  to  the  guardian  of  a  minor. 

History:     Enacted  March  11,  1872,  founded  on  S§  14,  349  Probate  Aet. 


1.  Applied,  eited,  construed,  referred  to. 

2.  Bond — Guardian  appointed  shall  give. 

1.  APPIilGD,  CITBD,  CONSTRUESD,  RB3- 
FERRBD  TO,  etc.,  in:  KellogiT  vs.  Cochran, 
87  Cal.  192,  195,  25  Pac.  Rep.  677,  12  L.  R.  A. 
104  (cited);  In  matter  of  Daniels,  140  Cal.  8S6, 
337,  78  Pac.  Rep.  1068  (cited). 

2.  BOND — Guardian   appointed   aball   arlTe.-~- 

Law  annexes  to  appointment  condition  that 
fiTuardian  appointed  shall  sive  bond,  and  court 
has  no  power  to  dispense  with  it. — ^Halett  vs. 
Patrick,  49  Cal.  690,  696. 


As  to  bond  of  vnardlnn,  see  ante  {1764  and 
note. 

Ae  to  dleeharse  of  cuardlan,  see  post  9S  1766, 
1802  and  notes. 

As  to  resignation  of  snardlan,  see  post  81801 
and  note. 

As  to  removal  of  guardian,  see  post  S  1801 
and  note. 

As  to  presumption  of  contlnvance  of  Insanltr* 
see  monographic  note  by  F.  H.  Bowlby,  86  L. 
R.  A.  117-123. 

As  to  rifflit  to  remove  incompetent  from 
state,  see  monofirraphic  note  68  lb  R.  A.  931-941. 


§1766.  PBOCEEDINO  FOB  RESTORATION  TO  OAPACITT.  Any  person 
who  has  been  declared  insane  or  incompetent,  or  the  guardian,  or  any  relative 
of  such  person  within  the  third  degree,  or  any  friend  may  apply,  by  petition,  to 
the  superior  court  of  the  county  in  which  he  was  declared  insane,  to  have  the 
fact  of  his  restoration  to  capacity  judicially  determined.  The  petition  shall  be 
verified,  and  shall  state  that  such  person  is  then  sane  or  competent.  Upon  receiv- 
ing the  petition,  the  court  must  appoint  a  day  for  a  hearing  before  the  court,  and 
if  the  petitioner  request  it,  shall  order  an  investigation  before  a  jury,  which  shall 
be  summoned  and  impaneled  in  the  same  manner  as  juries  are  summoned  and  im- 
paneled in  civil  actions.  The  court  shall  cause  notice  of  the  trial  to  be  given  to 
the  guardian  of  the  person  so  declared  insane  or  incompetent,  if  there  be  a  guard- 
ian, and  to  his  or  her  husband  or  wife,  if  there  be  one,  and  to  his  or  her  father  ! 
or  mother,  if  living  in  the  county.  On  the  trial,  the  guardian  or  relative  of  the  ' 
person  so  declared  insane  or  incompetent,  and,  in  the  discretion  of  the  court,  any 
other  person,  may  contest  the  right  to  the  relief  demanded.  Witnesses  may  be  re- 
quired to  appear  and  testify,  as  in  civil  cases,  and  may  be  called  and  examined 
by  the  court  on  its  own  motion.  If  it  be  found  that  the  person  be  of  sound  mind, 
and  capable  of  taking  care  of  himself  and  his  property,  his  restoration  to  capacity 
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shall  be  adjudged,  and  the  guardian  of  such  person,  if  such  person  be  not  a  minor, 
shall  cease. 

History:  Enacted  March  24,  1874,  Code  Amdts.  187^-4,  p.  377;  amended 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  67;  by  Code  Commission, 
Act  March  8, 1901,  Stats,  and  Amdts.  1900-1,  p.  236,  act  held  unconstitational,  see 
history,  S  5  ante. 


1.  Applied,  dted,  eonstmed,  referred  to. 

2.  Appeal. 

3.  Application  of  section. 

1.  APPIilBD,  CITBD,  CONSTRUBD,  RB- 
FBRRED  TO,  etc.»  in:  Estate  of  Moore,  6S  Cal. 
281,  282,  9  Pac.  Rep.  164  (cited);  KellocrfiT  vs. 
Cochran,  87  Cal.  192,  195,  197,  26  Pac.  Rep.  677 
(construed);  In  matter  of  Bllnn,  99  Cal.  216, 
222,  83  Pac.  Rep.  841  (cited);  Aldrich  vs.  Supe- 
rior Court,  120  Cal.  140,  142,  143,  52  Pac.  Rep. 
148  (construed);  Guardianship  of  Lovern,  137 
Cal.  680,  681,  70  Pao.  Rep.  783  (cited);  In  mat- 
ter of  Daniels,  140  Cal.  335.  337,  73  Pac.  Rep. 
1053  (cited);  Guardianship  of  Sullivan,  143 
Cal.   462,   467,  77  Pac.   Rep.   153    (cited). 

As  to  rtsht  to  "vwrlt  of  habeas  corpus  by  one 
detained  as  Inimnie,  see  KKRR'S  CYC.  POIj. 
CODB   S2188. 

2.  APPEAIi. — If  at  hearing  of  petition  court 
refuses  application  of  daughter  of  incompetent 
for  continuance  in  order  that  thereafter  she 
migrht  oppose  application,  action  of  court  in 
refusing  continuance  is  not  grround  for  rever- 
sal on  appeal  from  order  restoring^  incompetent 
to  mental  capacity  if  application  was  wholly 
unsupported  by  any  legal  showing.  Neither 
will  refusal  of  application  of  such  daughter  to 
place  certain  witnesses  on  stand,  naming  them, 
be  ground  for  reversal  where  there  is  no 
showing  as  to  character  of  evidence  these 
witnesses  would  have  given  if  sworn  and  tes- 


tlfled.~Ouardianship   of  Lovern,    187  CaL   t80, 
681,  70  Pac.  Rep.  788. 

S.     APPLIOATIOM    OF    SBCTIOlf.— Provision 

In  this  section  anthorizing  court  to  restore 
person  adjudged  insane  or  Incompetent  to 
capacity  is  only  applicable  to  persons  adjudged 
Insane  or  incompetent,  and  for  whom  guard- 
ians have  been  appointed  under  8 1764  ante. 
Application  of  it  to  persons  committed  to 
asylums  would  be  utterly  inconsistent  with 
government  of  institutions  according  to  re- 
quirements and  regulations  of  Political  Code. 
After  person  has  been  committed  to  either  of 
insane  asylums  on  charge  of  insanity  and  re- 
ceived into  asylum,  no  court  In  this  state  is 
authorized  to  discharge  him  therefrom,  or  to 
restore  him  to  capacity  of  sane  person  under 
any  circumstances,  except  upon  writ  of  habeas 
corpus.  The  power  to  'discharge  him  otherwise 
than  by  writ  of  habeas  corpus  is  vested  exclu- 
sively in  officers  of  asylum. — ^Kellogg  vs.  Coch- 
ran, 87  Cal.  192,  197,  25  Pac.  Rep.  677,  12  L. 
R.  A.  104;  Aldrich  vs.  Superior  Court,  120  Cal. 
140,  142,  62  Pac.  Rep.  148.  See  KBRR'S  CYG. 
POL.  CODBS  8  2187;  also  act  1901  (Stats,  and 
Amdts.  1900-1  p.  639),  HBSNNING'S  GBNBRAJL 
LAliVS   p.   533. 

As  to  right  of  trial  by  Jury  by  person 
ebarged  with  being  insane,  see  ante  88  226-228, 
600-628   and   notes. 


§1767.  DEFINITION  OP  INCOMPETENT.  The  phrase '* incompetent, ""men- 
tally incompetent/'  and  "incapable,"  as  used  in  this  chapter,  shall  be  construed 
to  mean  any  person  who,  though  not  insane,  is,  by  reason  of  old  age,  disease, 
weakness  of  mind,  or  from  any  other  cause,  unable,  uhassisted,  to  properly  man- 
age and  take  care  of  himself  or  his  property,  and  by  reason  thereof  would  be  like- 
ly to  be  deceived  or  imposed  upon  by  artful  or  designing  persons. 

History:     Enacted  March  10,  1891,  Stats,  and  Amdts.  1891,  p.  68. 


1.  Applied,  cited,  constrned,  referred  to. 

2.  Constitutionality. 

3.  Persons  insane  or  incompetent. 

4.  Same — Drunkard. 

5.  Same — Spiritualism. 

6.  Words  '* incompetent "  and  "incapable." 

1.  APPLIBD,  CITE3D,  CONSTRVBD,  REI. 
FERRED  TO,  etc..  In:  Odell  vs.  Moss,  130  Cal. 
352.  354,  62  Pac.  Rep.  555  (cited);  In  matter  of 
Daniels,  140  Cal.  835,  3S7»  338,  73  Pac.  Rep. 
1053   (construed). 

2.  CONSTITUTIONALITY.— That  this  sec- 
tion is  unconstitutional  in  that  it  Is  an  attempt 
of  legislature  to  construe  former  statutes  and 
thus  usurp  judicial  functions,  has  been  urered 
but  not  passed  upon  by  court,  as  case  at  bar 
which  contained  flndiners  based  upon  this  sec- 
tion also  contained  another  finding-  which  was 
within    proTisions    of   preceding   sections,    and 


which  sustained  Judgment. — In  matter  of  Dan- 
iels, 140  Cal.  335,  337,  338,  73  Pac.  Rep.  1053. 

8.  PERSONS  INSANE3  OR  INCOMPBTBNT. 
^Ab  to  what  are  Insane  delnalona,  see  mono- 
graphic note  by  F.  H.  Bowlby,  37  L.  R.  A. 
261-283;  brief  40  L.   R.  A.   57. 

A«  to  definition  of  Insane  delusion,  see 
KBRR'S  CYC.  CIV.  CODB3  §  1270  and  note  pars. 
141  et  seq. 

As  to  what  eonstltntes  Insanity*  Idloey,  or 
lunacy  under  provisions  of  Penal  Code,  see 
I^SRR'S  CYC,  PEN.  CODE  fi  26  subds.  2,  8  and 
note. 

As  to  what  Ineapaelty  will  Justify  appoint* 
ment  of  a  Kuardlaa*  see  note  13  L.  R.  A.  757, 
75S. 

As  to  whether  persons  horn  deaf  and  dnmh 
are  to  be  treated  Judlelally  as  persons  mentallj 
Ineompetenty  see   note   by   Robert  Dostv.    i    ^ 
R    A.   270. 
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As  to  yifho  mxm  aom 

29  Am.  De^  8S. 


itlfly  see  not« 


4.  Dmnlcard. — It  oannot  be  said  as  ffeneraT 
rule  of  law  that  because  man  Is  drunkard 
that  therefore  he  Is  of  unsound  mind.  It  Is 
Question  of  fact  for  jury  or  court  to  determlni^ 
whether  inebriety  has  had  effect  of  rendering 
htn  mind  unnound. — Estate  of  Johnson,  57  Cal. 
529,  530;  Estate  of  Lanff,  61  CaL  19,  20,  2  Pac. 
Rep.    491. 

Aji  to  Morphinism  and  other  addletlons  at- 
feetlnsr  responsibility  and  eapaeltyy  see  mono- 
^aphlc  note  by  F.  H.  Bowlby*  29  !«.  R.  A. 
292-2  6S. 


0.  Splrltaalism  Is  not  In  Itself  Insanity.—* 
Estate  of  Spencer,  96  Cal.  448,  462,  21  Pac. 
Rep.   4o3. 

As  to  beflef  In  Mplrltvallsm  nad  wttekerat^* 

see  note   by   H.   P.   Farnham,  19  Ii.  R.   A.   677, 
678;  hrlef  46  U  R.  A.  218. 

«.  WORDS  <*INCOMPlUTIDIIT»  AND  ^OlfCA- 
PABliK,'*  as  used  in  chapters  of  this  code 
relating  to  executors  and  administrators,  are 
defined  in  case  of  In  matter  of  Blln]i»  99  Cal. 
216.  221,  22  Pac.  Rep.  241. 


ARTICLE  m. 

THB   FOWSR8   AND   DUTIBB  OF  CnTARDXAMa 


11768.    duurtllan  to  pay  debts  of  ward  oat  of 

ward's  estate. 
§  1709.    Guardian  to  recorer  debts  dne  bis  ward 

and  represent  him. 
S 1770.    Guairdian  to  manage  his  estate,  maintain 

^vard,  and  sell  real  estate. 
1 1771.    Maintenance,  support,  and  education  of 

ward,  bow  snioreed. 


§  1772.    GnaYdianfl^  powers  of.  In  partition. 
S1773.    Goatdian  to  return  uiventory  of  estate 

of  vard.    Appraisers  to  be  appointeii. 

lAk  ^  prooeeiungs  when  other  property 

acquired. 
8  1774.    issttlements  of  guardians. 
S  "*  77S.    Allawaiiee  of  accounts  of  joint  guardians. 
S  1776.    Expenses  and  compensation  of  guardians. 


$1768.  OUABDIAN  TO  PAY  DEBTS  OF  WABD  OUT  OF  WARD'S 
ESTATE.  Every  guardian  appointed  under  the  provisions  of  this  chapter,  whether 
frir  a  minor  or  any  other  person,  must  pay  all  just  debts  due  from  the  ward,  out 
ot  his  personal  estate,  and  the  income  oi  hip  real  estate,  if  sufficient ;  if  not,  then 
out  of  his  real  estate,  upon  obtaining  an  order  for  the  sale  thereof,  and  disposing 
of  the  same  in  the  manner  provided  in  this  title  for  the  sale  of  real  estate  of 
decedents. 

History:  Bnacted  Marcb  11,  1878,  founded  on  SS 16,  360  Probate  Act; 
amended  bj  Oods  Commission,  Act  Marcb  8L  1^01,  Stats,  and  Amdts.  1900-1, 
p.  236,  act  bcJd  unconstitutional,  see  history,  1 6  ante. 

1.  Applied,  dtea,  construed,  referred  to. 

2.  Allowance  of  claims  by  judge. 

3.  Liability  on  note  made  by  guardian. 

1.  APPLIBD,  CITBD,  CONSTR171SO,  RB- 
FBRRKO  TO,  etc..  In:  Racouillat  vs.  Raqueno. 
SC  Cal.  651.  ftR7  (construed.  Probate  Act  I860). 

4s  to  contmcta  of  auardian,  see  monograpblo 
note  89  Am.  St.  Rep.  2S2-286. 

As  to  liability  of  sTvardlan  on  eontraets  of 
ward,  see  not«>  K9  Am.  St.  Rep.  88B. 

An  to  order  of  sale  of  property,  see  post 
H1770.  1777  and  notes. 

As  to  miff  thtki  anardiaa  has  ao  avthortty 
to  dIaaSirm  his  ward's  contract^  see  note  7 
Am.  Dec.  186,  137. 

%,     AliMl^'ANCB  OF  CliAIMS  BY  JVDGB.— 

There  Is  no  provision  of  law  requiring  claims 
against  estate  to  be  verified  by  Judge  before 
payment. — Racouillat  vs.  Requena,  36  Cal.  661, 
656. 


s.  ixABiiiiTT  oif  note:  madb  bt  guard- 

IAN« — Note  given  by  one  as  guardian  of  minor 
for  amount  advanced  by  former  guardian 
of  same  minor  for  purpose  of  furnishing 
necessaries  to  latter,  without  consideration 
moving  from  payee  to  guardian  giving  note, 
is  not  personally  binding  upon  such  guardian. 
Neither  Is  it  binding  upon  ward,  It  It  be  made 


without  authority  of  court,  and  there  be  no 
valid  ratification  thereof  by  ward  after  at- 
taining his  majority.  Such  note  cannot  be 
presumed  to  be  in  payment  of  original  debt 
of  estate  of  ward  for  money  borrowed  by 
former  STuardlan  for  support  of  ward.  Admis- 
sion by  ward  in  answer,  by  way  of  failure  to 
deny  allesration  of  complaint,  that  ward  had, 
during  her  minority,  received  benefit  of  con- 
sideration for  note,  cannot  be  construed  as  a 
ratification  of  note.  There  might  be  a  recovery 
against  ward  in  an  action  for  necessaries  fur- 
nished, if  action  be  not  barred  by  statute  of 
limitations,  but  no  such  recovery  can  be  had 
aeralnst  ward  in  an  action  based  upon  note  and 
allegred  ratification  thereof  by  ward.— Wright  , 
vs.  Byrne,  129  Cal.  614,  618,  62  Pac.  Rep.  j 
176. 

As  to  iniardlaii  bavlas  no  authority  to  maico  ^ 
eontraets  blndlns  on  ward,  see  note  22  Am.  ' 
Dec.  669. 

As  to  orders  of  court  dlreetlnv  manasrement  j 
and  Investnient  of  estate,  see  post  8  1792  and  | 
note. 

An  to  personal  llnblllty  of  vnnrdlnna  on  eon- 
traets made  for  tbeir  wards,  see  monographic 
note  76  Am.  Deo.  447,  450. 

As  to  wbo  is  boQnd  by  note  signed  by  a 
guardian,  see  14  I^  R.  A.  856. 


8 1769        (2218) 


,   GUARDIAN— DUTY  TO  COLLECT  DEBTS,  (STC. 


[Pt.in. 


§  1769.  aUABDIAN  TO  RECOVER  DEBTS  DUE  HIS  WARD  AND  REPRE- 
SENT  HIM.  Every  guardian  must  settle  all  accounts  of  the  ward,  and  demand,  sue 
for,  and  receive  all  debts  due  to  him,  or  may,  with  the  approbation  of  the  court, 
compound  for  the  same  and  give  discharges  to  the  debtor,  on  receiving  a  fair  and 
just  dividend  of  his  estate  and  effects;  and  he  must  appear  for  and  represent  his 
ward  in  all  legal  suits  and  proceedings,  unless  another  person  be  appointed  for  tbat 
purpose. 

History:     Enaeted   Mareh   11,    1872,    founded    on    §§16,   351    Probate    Act: 
amended  April  15,  1880,  Code  Amdts.  1880  (G.  C.  P.  pt.))  p.  68. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Common  lasr  on  subject. 

3.  Legal  proceedings — Admission  of  guard- 

ian. 

4.  Same— Consent  of  guardian  to  course  of 

procedure. 

5.  Same — Same — ^Findings  may  be  waived. 
6,  7.  Same — Guardiai;  ad  litem. 

8,  9.  Same — Same — Neeessarj,  when. 

10.  Same  —  Judgment    entered    without    ap- 

pointment of  guardian, ,  not  void. 

11.  Same — Same — 2s  ot    bar   to    other   action, 

when. 

12.  Same — Same — Purchaser   under,  with  no- 

tice, acquires  no  title. 

13.  Same — Knowledge  of  guardian  binding  on 

ward,  when. 
14-20.  Same— Bolation  of  guardian  to  suit. 
21-23.  Same — Suits  against  ward  —  Appearance 

by  war*\ 

24.  Same — Same — Party  defendant. 

25.  SaiiiL — ^ame — Separate    answer    unneces- 

«ii-y,  when. 
26-28.  Same — 8arae — Service  of  summons. 

29    Same — Same — Same — Waiver  of  personal 

service. 
30.  Same— Suits  by  ward — General  guardian 
to  institute. 
31,  32.  Same — Same — Same — Allegation  of  guard- 
ianship. 
33,  34.  Same — Same — Same — Effect  of  ward 's  at- 
taining majority, 
35.  Same — ^Same—Suit    must    be    in    ward's 
name. 
36, 37.  Powers,  rights,  and  liabilities  of  guardian. 

38.  liecovery  of  note  wrongfully  hypothecated 

by  trustee. 

39.  Eelease  given  by  guardian. 

40.  Same— As  set-ojff  of  guardian's  debt. 

41.  Same — ^lust   be   pleaded,   if   claimed   as 

estoppel, 
42,  43.  Sanu* — Unauthorized  satisfaction  of  mort- 
age. 
44.  Same  —  Same  —  Substituted  mortgage  in- 
valid, when. 

1.  APPLIED,  CITBD,  CONSTRVE3D,  RB- 
FERRIOD  TO,  oto.,  In:  Fox  vs.  Minor,  32  Cal. 
Ill,  118  (Stats.  1850,  p.  270,  8  96;  Hlttell  3,  377, 
construed) ;  De  Greayer  vs.  Superior  Court, 
117  Cal.  640.  644,  59  Am.  St.  Rep.  221,  223,  49 
Pac.  Rep.  983  (construed);  Mullen  vs.  Dunn,  134 
Cal.    247,    248,    66    Paa    Rep.    209    (applied). 

As  to  icuardlan  «d  litem  for  Insane  and  other 
Incouiiictent  persona,  see  ante  SS  372,  873,  1722, 
1759   and  notes. 

2.  C03IM0N  LAW  OBT  SUBJBSCT.— This  sec- 
tion is  only  a  re-enactment  of  common  law 
upon  subject — Fox  vs.  Minor,  t2  Cal.  Ill,  118. 


S.  LBOAL  PROCKBDINGS^^AdmlBfllona  of 
snardlan  which  mean  sacrifice  of  and  £:ivingr 
away  of  ward's  property  are  never  held  to  be 
bindiner.— Kidwell  vs.  Ketler,  146  Cal.  12.  18, 
79  Pac.  Rep.  614. 

See  Wright  vs.  Byrne,  129  Cal.  614,  618,  62 
Pac  Rep.  176. 

As  to  admissions  and  waivers  by  irvordtans 
In  actions,  see  monogrraphic  note  by  Irwin 
Taylor,   32   I*   R.   A    631-691. 

4.  Consent  of  irnardlan  to  eonrae  of  proced* 
nre. — General  guardian  having  authority  to 
appear  for  minors  in  an  action  for  partition, 
has  authority  to  consent  to  mere  course  of 
procedure  authorized  by  statute,  as  to  consent 
to  appointment  of  single  referee. — Richardson 
vs.  Loupe,  80  Cal.  490,  500,  22  Pac  Rep.  227 

5.  Same — ^Flndln«rs  may  be  waived. — Pro- 
vision of  this  code  that  findings  may  be  waived 
by  several  parties  to  issue  of  fact  includes 
minors.— Western  L.  Co.  vs.  Phillips,  94  Cal. 
64,  56,  29   Pac.  Rep.  328. 

9,  Gnardlan  ad  litem. — Qeneral  guardian  la 
authorized  to  appear  for  his  ward  In  legal 
proceedings,  and  there  is  no  occasion  for 
special  guardian  ad  litem  In  the  action.  Pro- 
visions of  Civil  Practice  Act  relating  to  ap- 
pointment of  guardians  ad  litem  where  infants 
are  parties  only  apply  where  there  is  no  gen- 
eral guardian,  or  where  he  does  not  act.  Cases 
frequently  arise  where  interests  of  minor  are 
best  subserved  by  special  appointment  of 
guardian  ad  litem,  even  though  he  may  have 
general  guardian.  In  such  cases  court  will 
make  special  appointment.  Act  concerning 
guardians  expressly  reserves  power  of  court 
in  this  respect. — Gronfier  vs.  ^uymirol,  19  CaL 
629,  632. 

7.  It  has  been  very  general  practice  In  this 
state — from  abundant  caution  perhaps — to  have 
guardian  ad  litem  appointed  in  pursuance  with 
S  11  of  Practice  Act,  even  where  there  is  gen- 
eral guardian,  general  guardian  being  usually 
appointed  when  there  is  no  objection.  But  this 
practice  Is  held  not  to  be  necessary  when  there 
is  general  guardian  who  has  been  duly  ap- 
pointed, against  whom  no  objection  lies. — Fox 
vs.  Minor,  32  Cal.  Ill,  119. 

8.  Same— Necessary,  when.  —  Union  in  one 
person  of  two  capacities  of  administrator  and 
guardian,  so  far  as  general  uses  are  concerned. 
Is  not  necessarily  incompatible,  but  if  admin- 
istrator commences  proceeding  to  procure  sale 
of  property  belonging  to  estate  of  deceased, 
which  will  devest  ward  of  his  title  as  heir,  such 
person  cannot,  as  guardian,  represent  ward. 
In  such  case,  it  becomes  duty  of  court,  befoie 


nt.  XI»  ek.  JUT,  mgt.  in.]        JUDGMBNT  WITHOUT  GVABOIAII— aVFBCT. 


(aai8>     s  1760 


proceedlns  to  act,  to  appoint  some  disinterest- 
ed person  as  ffuardlan  ad  litem  of  minor  for 
sole  purpose  of  appearinsr  for  him  and  taking 
care  of  his  interest,  under  Probate  Act  of  May 
1,   1851.— Townsend  vs.  Tallant,  S8  Cal.   45,   62. 

9.  Guardian  who  is  at  same  time  admin- 
istrator of  estate  of  which  his  ward  is  heir 
cannot  represent  ward  and  estate  In  proceed- 
ing where  Interest  of  ward  and  estate  are  ad- 
verse, nor  has  probate  court  Jurisdiction  to 
determine,  upon  contest  of  account  filed  by 
administrator,  whether  title  to  certain  prop- 
erty which  administrator  has  not  included  as 
one  of  assets  of  estate  of  deceased,  and  which 
as  guardian  he  has  included  in  his  account  of 
property  of  ward,  belongs  to  estate  of  de- 
ceased or  to  ward.  Such  issues  must  be  deter- 
mined by  a  court  other  than  probate  court. — 
In  matter  of  Haas,  97  Cal.  282,  284,  81  Pac 
Rep.    893. 

As  to  appointmeiit  of  snardlan  ad  litem,  see 
pars.  26.  27  this  note;  also  ante  89  372,  878,  843, 
1759  and  notes. 

10.  JodKmeBt  entered  wltkoiit  appolatmoat 
of  guardian,  not  void. — ^Insane  persons  may  be 
sued  and  Jurisdiction  over  them  acquired  as 
over  other  persons.  True,  guardians  should 
be  appointed  to  represent  them.  It  is  no  doubt 
duty  of  plaintiff  to  cause  this  to  be  done. 
Judgment  entered  without  appointment  of 
guardian,  though  Irregular,  is  not  void.  It 
may  be  vacated  in  direct  proceeding  if  no 
Innocent  person  has  acquired  rights  under  it. 
But  policy  forbids  that,  as  to  such  persons, 
validity  of  Judgment  shall  be  question. — Dunn 
vs.  Dunn.  114  Cal.  210.  212,  46  Pac.  Rep.  6. 

11.  Same — Not  bar  to  other  action,  wken* — 
Judgment  on  demurrer  In  former  action  prose- 
cuted by  ward,  where  Judgment  was  against 
her  on  the  ground  that  it  was  barred  by 
lapse  of  time,  is  not  bar  to  subsequent  action 
in  her  behalf  by  her  guardian,  where  her  in- 
fancy was  not  averred  In  complaint  in  former 
action.— Morrell  vs.  Morgan,  65  Cal.  575,  576, 
4  Pac.  Rep.  580. 

12.  Same — Pnrekaser  vnder,  wltk  notice,  ae- 
«ntre«  no  title.  —  Litigation  inaugurated  and 
carried  on  at  time  when  defendant  was  men- 
tally unsound  and  Incapable  of  acting  for  her- 
self, and  when  she  was  not  represented  by  a 
guardian,  will,  if  such  facts  be  known  to  one 
purchasing  property  of  such  Incompetent  un- 
der execution  obtained  in  said  action,  be  insuf- 
ficient to  establish  title,  and  deeds  following' 
execution  sale  should  be  set  aside  at  instance 
of  heirs  of  such  Incompetent  person.— Gillespie 
vs.  Gouly,   120   Cal.   615,   517,   62  Pac.  Rep.   816. 

Ae  to  effect  of  Judgment  against  Infant  where 
no  gnardlan  appeared  for  klm,  see  mono- 
graphic note  by  Robert  Desty,  11  L.  R.  A.  440, 

441. 

Ae  to  vnlldlty  of  Jvdsment  against  Insane 
1  perM>n,  see  monographic  note  by  F.  H.  Bowlby, 
39  U   R.  A.   776-788. 

18.  Knowledge  of  gnardlan  binding  on  ward, 
wken. — Where  personal  knowledge  of  proceed- 
ing is  suflnclent  to  charge  person  with  notice 
thereof  and  to  bind  him  by  Judgment  rendered 
therein,  knowledge  of  general  guardian  of  an 
incompetent  person  upon  whom  law  devolves 
duty  of  protecting  latter's  rights  In  proceeding 


will  ba  oonsidarod  as  personal  knowledge  of 
incompetent,  and  he  will  be  bound  by  Judg- 
ment.—Fealey  vs.  Fealey,  104  Cal.  864,  862,  48 
Am.  St.  Rep.  Ill,  88  Pac.  Rep.  49. 

14.  Relation  of  guardian  to  anlt. — An  execu- 
tor, administrator,  trustee  of  an  express  trust, 
or  person  expressly  authorized  by  statute  may 
sue  or  be  sued  without  Joining  with  him  per- 
son for  whose  benefit  action  is  prosecuted.  But 
guardian  does  not  belong  to  any  of  these 
classes;  guardian  appears  in  action  simply  to 
manage  and  take  care  of  interest  of  infant, 
when  she  is  party  to  action,  and  is  no  more 
party  to  action  than  person  who  appears  in 
action  for  one  who  has  attained  his  majority 
is  party  to  suit  in  which  he  enters  his  appear* 
ance. — O'Shea  vs.  Wilkinson,  96  CaL  454,  466. 
80  Pac.  Rep.  588. 

16.  Guardian  of  an  insane  person  is  neither 
necessary  nor  proper  party  to  action  of  fore- 
closure against  his  ward. — Redmond  vs.  Peter- 
son, 102  Cal.  595,  598,  41  Am.  St.  Rep.  202, 
86   Pac.   Rep.    923. 

16.  Where  plaintiff  in  an  action  becomes 
insane  and  guardian  is  appointed,  latter  should 
not  be  substituted  as  plaintiff  in  his  capacity 
as  guardian  of  insane  person.  Suit  should  be 
prosecuted  in  name  of  insane  person  by  his 
guardian.  Judgment  rendered  in  such  action 
after  guardian  has  been  substituted  as  plain- 
tiff must  be  reversed  on  appeal,  but  in  such* 
case  lower  court  should  be  directed  to  cause 
complaint  to  be  properly  amended. — Dixon  vs. 
Cardozo,  106  Cal.  506,  507,  508,  39  Pac.  Rep.  857. 

17.  Guardian  cannot  be  Joined  as  defendant 
to  an  action  where  complaint  states  merely 
cause  of  action  against  ward.  A  demurrer  on 
behalf  of  guardian  in  his  individual  capacity 
on  such  ground  should  be  sustained. — O'Shea 
vs.  Wilkinson,  96  Cal.  454,  456,  30  Pac.  Rep. 
588. 

18.  Where,  in  a  suit  stating  cause  of  action 
against  ward  only,  guardian  is  Joined  as  party 
defendant,  dismissal  as  to  ward  is.  In  effect, 
dismissal  of  action  itself,  because  no  attempt 
was  made  to  charge  guardian  in  his  Individual 
capacity,  and  he  could  not  represent  his  ward 
in  action  unless  she  was  party  thereto. — O'Shea 
vs.  Wilkinson,  95  Cal.  454,  456,  30  Pac  Rep. 
588. 

19.  Where  first  paragraph  of  answer  reads 
as  follows:  "Now  comes  above-named  John  O. 
Dunn,  improperly  sued  as  John  C.  Dunn,  guard- 
ian of  Cornelius  C.  Dunn,  an  insane  person, 
and  for  himself  avers  as  follows,"  and  where 
verification  of  answer  by  said  John  O.  Dunn 
states  '*that  he  is  guardian  of  person  and 
estate  of  Cornelius  C.  Dunn,  an  incompetent 
person,  and  one  of  defendants  in  above  entitled 
action,"  and  in  title  of  cause  both  in  com- 
plaint and  answer  Cornelius  C.  Dunn  is  named 
as  one  of  defendants,  it  sufficiently  appears 
that  guardian  intended  to  appear  for  and  rep- 
resent his  ward  in  case,  and  that  ward  ap- 
peared and  answered  by  guardian.  By  such 
appearance  court*  gets  Jurisdiction  of  person 
of  ward.— Mullen  vs.  Dunn,  134  Cal.  247,  248. 
66  Pac.  Rep.  209. 

20.  Whether  an  appeal  from  decree  of  dis- 
tribution in  behalf  of  minor  should  be  taken  In 
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his  own  name  or  in  that  of  his  guardian  was 
not  decided  by  court,  but  Temple.  J.,  in  con- 
curring: opinion,  expressed  view  that  appeal 
must  be  taken  in  name  of  ward,  and  that,  if 
taken  In  name  of  gruardlan,  It  may  be  properly 
dismissed.— Estate  of  Callaghan,  119  Cal.  571, 
577,   51  Pac.  Rep.   860,  39  L.  R.  A.  689. 

21.  Sutts  aarainst  ward  —  Appearance  by 
ward. — When  an  infant  is  a  party,  he  must  ap- 
pear by  his  general  guardian  or  by  guardian 
appointed  by  court  in  which  action  is  prose- 
cuted, or  by  Judge  thereof. — Crawford  vs.  Neal, 
56   Cal.   321,   322. 

22.  Insane  person  can  appear  in  an  action 
as  party  only  by  general  guardian  or  guardian 
ad  litem. — Security  I*.  &  T.  Co.  vs.  Kauffman, 
108  Cal.  214.  222,  228.  41  Pac.  Rep.  467. 

28.     Same — Appearance   of   general   gnardlan 

is  sufflclent  to  give  court  Jurisdiction  of  person 
of  ward  in  an  action  prosecuted  against  latter. 
— Gronfler  vs.  Puymlrol,  19  Cal.  629,  632;  Smith 
vs.  McDonald,  42  Cal.  484,  486,  487;  Emerlc  vs. 
Alvarado,  64  Cal.  529,  594.  2  Pac.  Rep.  418; 
Richardson  vs.  Loupe,  80  Cal.  490.  499.  22  Pac. 
Rep.  227;  Western  L.  Co.  vs.  Phillips,  94  Cal. 
54.   56,  29  Pac.  Rep.  828. 

As  to  appearance  by  general  gnavdlan,  see 
ante  S  372   and  note. 

Same — In    Jnstlcee'    conrt. — See    ante    8  843. 

24.  Same — Party  defendant. — ^Action  brought 
upon  note  of  ward  made  and  delivered  to  plain- 
ilfT  before  latter's  incompetency  must,  be 
against  ward  personally.  Such  an  action  can- 
not be  maintained  against  guardian,  as  there 
is  no  obligation  on  his  part  to  pay  note. — Jus- 
tice vs.  Ott,  87  Cal.   530.  531.  26  Pac.  Rep.  691. 

See  pars.  14-20  this  note. 

25.  Same  —  Separate  anaw^er  ,nnnecesaary» 
«Then. — Where  minors  are  made  co-defendants 
with  other  parties  and  have  no  separate  or 
special  defense,  there  is  no  rule  of  law  or 
pleading  requiring  that  special  answer  be  filed 
in  their  behalf.— Western  Li.  Co.  vs.  Phillips. 
94    Cal.    54.    55.    29    Pac.    Rep.    328. 

2<l.  Same — Service  of  summons. — In  an  ac- 
tion against  ward,  an  incompetent,  summons 
must  be  served  on  both  ward  and  his  guard- 
Ian.  It  is  then  duty  of  guardian  to  appear 
and  defend  action.  But  If  it  be  deemed  expedi- 
ent, court  might  also  appoint  guardian  ad 
litem  to  represent  ward. — ^Justice  vs.  Ott,  87 
Cal.  530.  581.  632.  25  Pac.  Rep.  691;  Western  L. 
Co.  vs.  Phillips,  94  Cal.  64.  65,  29  Pac.  Rep. 
328. 

27.  If  statute  Is  not  followed  as  to  manner 
of  service  of  summons  upon  minor,  either  by 
personal  service  or  publication,  court  acquires 
no  Jurisdiction  over  him.  Such  defect  is  not 
cured  by  appearance  of  mother  of  minor  in  her 
own  behalf.  Court  has  no  right  to  appoint 
guardian  ad  litem  until  infant  Is  properly 
brought  into  court. — Gray  vs.  Palmer,  9  Cal. 
616,  637,  638. 

28.  Judgment  and  decree  entered  by  de- 
fault against  minor  who  is  not  personally 
served,  summons  being  served  upon  his  guard- 
Ian,  is  void. — Fanning  vs.  Foley.  99  Cal.  336, 
338.  33  Pac.  Rep.  1098 

28.  Same — Sanie — "Waiver  of  personal  ser^ 
vice. — General    guardian    has    power    to    waive 


personal  service  of  summons  upon  ward,  and 
to  cause  his  appearance  in  action  to  be  entered 
by  an  attorney.—- Redmond  vs.  Peterson,  102 
Cal.  695.  599.  41  Am.  St.  Rep.  202,  36  Pac.  Rep. 
923. 

As  to  guardian's  power  to  walTC  aervlee  of 
process,  see  note  95  Am.  Dec.  462. 

A«  to  service  of  process,  notice,  or  order  of 
coart  concerning  estate  of  deceased  person 
upon  gnardlan,  eqalvalcnt  to  service  vpon 
ward,  see  ante  §  1722. 

80.  Snlts  by  ward. — General  gnardlan  Is  an-   j 
thorlsed   to   Institute    action    for    ward. — Spear 
vs.  Ward,   20  Cal.   659,   676.  | 

See  ante  H  372.  843. 

As  to  rigbts  and  duties  of  guardians  In  ae- 
tlons  to  establlsb  and  quiet  title  to  real  prop- 
erty in  case  of  loss  or  destruction  of  public 
records,  see  §8  5.  15  of  act  approved  June 
16,  1906,  Stats,  and  Amdts.  1906.  p.  78,  HBN- 
NING'S  QBNBRAL  ULW9  (second  impression) 
p.   1568. 

As  to  rlgbt  of  guardian  to  sue  In  foreign 
conrta,  see  note  89  Am.  St.  Rep.  272. 

81.  Same  —  Same  —  Allegation   of   guardian* 
•bip. — In   an   action  by   guardian   in   behalf   of 
ward  complaint  is  not  fatally  defective  which 
does  not  formally  state  that  letters  of  guard- 
ianship   have    been    duly    issued    to    guardian 
of  incompetent  plaintiff,  and  in  absence  of  de- 
murrer.  Judgment   based   thereon  will   not   be 
reversed,  where  complaint  does  allege  that  on 
certain   day  superior  court,  by   its  order  duly    ' 
given  and  made,  appointed  such  person  guar-    j 
dian   of  plaintiff  with   usual  powers   and   that    . 
thereafter     such     person     duly     qualified     as    > 
guardian. — Elizalde    vs.    Ellzalde.    137    Cal.   634,    ' 
687,  66  Pac.  Rep.  369.  70  Id.  869.  ! 

82.  Where  title  of  action  designates  guard- 
ian as  guardian  ad  litem,  but  body  of  com- 
plaint shows  sufficiently  his  relation  to  ward  as 
general  guardian,  mistake  in  title  is  imma- 
terial.— Spear  vs.  Ward,  20  Cal.  669,  676.  See 
Wise  vs.  Williams,  72  Cal.  644,  547.  14  Pac.  Rep. 
204. 

88.  Same— Same — BIfect  of  ward's  attaining 
majority. — ^Where,  after  commencement  of  fore- 
closure action  upon  note  and  mortgage  belong- 
ing to  estate  of  ward,  latter  attains  his  ma- 
jority, guardian  should  turn  over  to  ward  note 
and  mortgage  and  chose,  as  he  thereafter  haa 
no  authority  in  premises  as  guardian  and  no 
authority  whatever,  unless  it  be  conferred  upon 
him  by  ward  as  an  ordinary  agent. — Estate  of 
Curtis.  121  Cal.  468,  476.  68  Pao.  Rep.  936. 

34.  Ward  after  having  attained  his  ma- 
jority can  maintain  an  action  for  breach  of 
any  covenant  in  lease  made  by  his  guardian 
for  his  benefit  and  may  be  Joined  as  party 
plaintiff  with  co-lessee  of  his  guardian. — Salis- 
bury vs.  Shirley,  66  Cal.  223,  226,  6  Pac.  Rep. 
104. 

88.     Same — Suit   must   be  in   ward's   name. — 

Guardian  cannot  maintain  an  action  in  his 
own  name  for  ward.  At  common  law  and  in 
equity  an  infant  was  required  to  sue  in  his 
own  name,  not  by  guardian  or  next  of  kin. 
Practice  of  suing  by  guardian  is  expressly  con- 
tinued by  our  Practice  Act. — Pox  vs.  Minor, 
32   Cal.    111.    117;   Wilson   vs.    Wilson,    86   Cal. 
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447,  451;  Karr  vs.  Parks,  44  Cal.  46,  48;  Bznerie 
vs.  Alvarado,  64  Cal.  52a,  59S,  2  Pac.  Rep.  41$. 

As  to  party  plftlntMI  In  s«it  on  fniar4ian*s 
b«ndt  see  ante  9  1754  and  note  par.  21. 

As  to  parties  to  actions  by  Incompetent,  see 
brief  14  L.  n.  A.  274. 

As  to  rlffbt  of  Insane  person  to  Institute  pr»- 
coedlns  by  next  friend,  see  monosrraphlc  note 
64  L.  R.  A.  518-584. 

As  to  wbo  may  brinir  actions  for  Incompetent 
persons,  see  brief  21  K  R.  A.  636. 

3a  POWERS,  RIGHTS,  AND  lilABIUTIBS 
OF  GUARDIAN.— Guardian  of  minor  or  incom- 
'  petent  person  is.  since  amendment  of  Feb.  27, 
1S93.  to  5  1368  ante,  entitled  to  letters  of  admin« 
istration  upon  estate  to  which  ward  would  be 
entitled.— Estate  of  McLaughlin,  103  Cal.  429, 
480.  37  Pac.  Rep.  410;  Estate  of  Turner,  148 
Cal.  438,  439-444.  77  Pac.  Rep.  144. 

37.  Guardian  of  minor  has  no  right  in  such 
representative  capacity  to  confer  upon  another 
by  her  written  request  right  of  administration 
of  estate  of  a  deceased  person. — Estate  of 
Woods,  97  Cal.  428,  429,  32  Pac.  Rep.  516. 

As  to  assent  to  partition  proceedings,  see 
post  8  1772. 

As  to .  common»law  poMrers  of  guardians,  see 
monographic   note   89   Am.   St.   Rep.    267-816. 

As  to  enstody  of  person  of  ward  and  posses- 
sion of  estate,  see  ante  §  1763  and  note. 

As  to  gnardiab  of  a  minor  being  entitled  to 
bomestead  as  bead  of  family,  see  note  70  Am. 
Dec.    114. 

As  to  obligation,  liabilitlea  and  duties  of 
guardians  of  Infants,  see  monographic  note  76 
Am.   Dec.    447-450. 

As  to  power  and  autborlty  of  guardian  of 
insane  person,  see  note  by  Robert  Desty,  1  U 
R.  A.  270. 

As  to  powers  and  duties  of  guardians,  in  gen- 
eral, see  KBRR'S  CYC.  CIV.  CODB  U  247-249 
and  notes;  also  note  by  Robert  Desty,  1  L.  R. 
A.  804. 

As  to  pow^ers  of  guardians  in  cbancery,  at 
common  law,  over  property  of  tbeir  wards,  see 
note  48  Am.  Dec.  835. 

As  to  powers  of  guardians  la  socage,  see 
brief  20  L.  R.  A.  620. 

As  to  power  of  general  guardian  to  subayt 
disputed  Halms  to  arbitration,  see  note  89  Am. 
St.  Rep.  291;  note  70  L.  R  A.  178-175. 

As  to  power  to  bind  ward  as  apprentice,  see 
KERR'S  CTC.  CIV.  CODB  §  266  and  note. 

As  to  rigbt  of  guardian  to  compromlso  on 
settlement  of  debt  due  to  bis  ward,  see  note 
89  Am.  St.  Rep.  290. 

As  to  sale,  mortgage,  and  lease  of  ward's 
property,  see  post  §  1777  et  seq.  and  notes. 

As  to  subrogation  of  guardian  to  rigbts  of 
ward,  see  note  42  Am.  Dec.  447. 

As  to  using  lunatic's  property  to  carry  out 
bis  presumed  wisbes  or  to  fulllll  bis  equitable 
obligations  In  absence  of  a  legal  liability,  see 
monographic  note  by  P.  H.  Bowlby,  34  L.  R.  A. 
297-800. 

As  to  penalty  for  cruelty  to  Insane  person, 
see  KERR'S  CYC.  PEDL  CODB  {361. 

As  to  penalty  for  exblbit,  use,  sale  or  ap- 
prenticing, etc.,  of  cblld  for  certain  purposes, 
see  KBRR'S  CYC.  PBN.  CODB  9  272. 

As  to  penalty  for  requiring  wards  to  work 


more  tban  eigbt  boura,  see  KBRR'S  CYC.  PBN. 
CODB  §651. 

As  to  penalty  for  substitution  of  one  cblld 
for    anotber,    see    KBRR'S    CYC.    PBN.    CODB 

1167. 

S8.  RBCOVBRY  OF  NOTB  WRONGPULIiY 
HYPOTHBCATBD  BY  TRUSTBB.— Guardian 
can  maintain  action  for  recovery  of  note  which, 
prior  to  his  appointment  as  guardian,  he  had 
received  as  trustee  for  minor  and  had  indorsed 
and  delivered  as  collateral  security  for  debt 
of  his  own,  where  note  on  its  face  shows  his 
character  as  trustee  In  matter,  and  persons 
accepting .  it  as  security  could  not  therefore 
take  it  without  notice. — Carrillo  vs.  McPhiUips. 
66  Cal.  130.  181. 

88.     RBLBASB    GIVBN    BY    GUARDIAN     tO 

one  with  whom  she  has  had  considerable  deal- 
ings for  investment  and  management  of  funds 
of  wards  can  operate  as  an  estoppel  on  wards 
only  when  fair  and  free  from  fraud  and  mis- 
take, and  is  one  by  which  rights  of  minors 
have  been  fully  protected.  If  settlement  be  not 
fair,  minors  may  go  behind  it  to  show  facts.  So 
showing,  they  have  their  election  to  pursue 
their  guardian,  his  sureties,  or  person  with 
whom  settlement  was  made.  This  is  their 
right,  independent  of  any  statute  requiring 
guardian  to  obtain  consent  of  court  to  such 
settlement.— Montgomery  vs.  Rauer,  125  Cal. 
227,  231,  67  Pac.  Rep.  894. 

40.  As  set-off  of  guardian's  debt. — ^Where 
third  party  receives  from  guardian  money  be- 
longing to  wards  and  also  money  belonging 
to  guardian  personally  for  investment  and 
management  and  at  time  of  receiving  it  knows 
trust  character  of  money  belonging  to  wards 
and  so  received  from  guardian,  he  cannot,  in 
settling  his  accounts  with  guardian,  charge 
minors  with  individual  debts  of  guardian.  He 
cannot  set  off  liability  to  himself,  but  if  he 
repays  minors'  money  or  any  part  of  it  to 
guardian,  he  is,  of  course,  not  concerned  with 
future  disposition  which  she  might  make  of  it, 
nor  is  he  accountable  therefor. — Montgomery 
vs.  Rauer,  125  Cal.  227,  229,  230,  57  Pac.  Rep. 
894. 

41«    Must  be  pleaded.  If  daimed  as  estoppel. 

— If  one  dealing  with  guardian  concerning 
property  of  ward,  relies  upon  release  from 
guardian  as  estoppel  against  wards,  in  action 
subsequently  maintained  against  him  by  wards, 
he  should  plead  release.— Montgomery  vs. 
Rauer,  125  Cal.  227,  281,  57  Pac.  Rep.  894. 

43.     Unautborlaed  satisfaction  of  mortgngc. — 

Guardian  cannot,  without  authority  of  court 
and  without  payment  of  indebtedness,  at  his  own 
pleasure,  satisfy  and  release  mortgage  given 
by  him  to  his  ward.  Satisfaction  of  mortgage 
attempted  in  such  manner  is  void  and  inef- 
fectual.—Martin  vs.  De  Ornelas.  189  Cal.  41,  46, 
72  Pac.  Rep.  440. 

43.  Where  testator  in  his  will  appoints  tes- 
tamentary guardian  of  his  niece,  to  whom  he 
makes  a  bequest,  and  attempts  therein  to  au- 
thorise such  guardian  to  appoint  another  per- 
son as  guardian  in  his  place,  and  also  author- 
ises, on  certain  contingencies  loan  of  moneys 
to  brother,  taking  therefore  brother's  note  and 
mortgage,  which  loan  is  thereafter  made  and 
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mortgage  recorded,  and  testamentary  guardian 
thereafter  resigns  and  designates  such  brother 
to  act  as  guardian  x>f  said  minor,  and  latter, 
without  qualifying  or  having  letters  issued  by 
probate  court,  enters  upon  discharge  of  duties 
of  guardian,  and  as  such  guardian  releases 
said  mortgage  on  records  without  consent  of 
minor  or  permission  of  court,  his  act  in  such 
respect  is  void.— Aldrich  vs.  Willis,  65  Cal.  81, 
85-87. 

As  to  wmlver  or  release  of  ward's  rlstats  hj 
ffvardlan,  see  note  89  Am.  St.  Rep.  290. 

44.  Same  —  Substituted  mortarase  Invalid^ 
when. — Where  guardian  takes  conveyance  of 
property  which  has  been  mortgaged  to  his  ward, 
and  thereafter,  without  authority  of  court, 
attempts  to  release  such  mortgage  and  convey 
same  to  third  party,  executing  new  note,  se- 
cured   by    morgtage    upon    other    property,    to 


ward  for  indebtedness  secured  by  first  mort- 
gage, ward  is  not  bound  by  such  unauthorized 
attempt  to  exchange  or  substitute  anothernote 
and  mortgage  on  another  piece  of  property  for 
note  and  mortgage  which  she  first  held.  But 
if  she  accepts  second  mortgage  at  all,  she 
must  do  so  on  terms  under  which  it  was  given. 
If,  on  contrary,  she  elects,  through  guard- 
Ian  ad  litem,  to  repudiate  arrangement,  and  to 
stand  by  and  claim  her  full  rights  under  first 
note  and  mortgage  and  forecloses  the  same,  she 
is  bound  by  such  election,  and  cannot,  there- 
fore, avail  herself  of  second  mortgage.  Having 
once  repudiated  second  mortgage  it  has  no  fur- 
ther validity  and  does  not,  therefore,  constitute 
lien  upon  land,  and  title  obtained  thereto  by  a 
party  subsequent  to  execution  of  such  mort- 
gage is  in  no  way  affected  thereby. — Martin  vs. 
De  Ornelas,  139  Cal.  41,  46,  72  Pac.  Rep.  440. 


§  1770.  GUARDIAN  TO  MANAGE  HIS  ESTATE,  MAINTAIN  WABD,  AND 
SELL  EEAL  ESTATE.  Every  guardian  must  manage  the  estate  of  his  ward  fru- 
gally and  without  waste,  and  apply  the  income  and  profits  thereof,  as  far  as  may 
be  necessary,  for  the  comfortable  and  suitable  maintenance  and  support  of  the  ward 
and  his  family,  if  there  be  any ;  and  if  such  income  and  profits  be  insufficient  for  that 
purpose,  the  guardian  may  sell  or  mortgage  the  real  estate,  upon  obtaining  an  order 
of  the  court  therefor,  as  provided,  and  must  apply  the  proceeds  of  such  sale  or 
mortgage,  as  far  as  may  be  necessary,  for  the  maintenance  and  support  of  the 
ward  and  his  family,  if  there  be  any. 

History:     Enacted    March    11,    1872,   founded    on    S§  17,   352    Probate    Act; 
amended  February  28,  1901,  Stata.  and  Amdts.  1900-1,  p.  85. 


1.  Applied,  cited,  eonstmed,  referred  to. 

2.  Delegation  of  management  of  estate. 

3.  Support  of  ward. 

4.  Same — Agreement  of  third  person  to  support 

ward. 

t.  APPLIED*  CITBD,  CONSTRUBD,  RSS- 
FERRBD  TO,  etc.,  in:  De  Oreayer  vs.  Superior 
Court.  117  Cal.  640,  644,  59  Am.  St.  Rep.  221. 
223,  49  Pac.  Rep.  983  (construed);  Estate  of 
Ceas,  134  Cal.  114,  116,  66  Pac.  Rep.  187  (ap- 
plied). 

As  to  Mde  of  property  and  dlsponltlon  of  the 
proceeds,  see  post  9  1777  et  seq.  and  notes. 

a.  DELEGATION  OF  MANAGEMENT  OF 
ESTATE. — It  is  only  under  peculiar  circum- 
stances that  gruardlan  should  allow  business 
afTairs  of  his  ward  to  be  transacted  by  others, 
but  where  It  appears  that  when  guardian  was 
appointed,  children  and  heirs  at  law  of  ward 
requested  that  certain  designated  relatives  be 
permitted  to  have  care  and  custody  of  ward  and 
to  look  after  his  business  affairs,  it  being  sort 
of  family  arrangement  dictated  by  belief  that 
ward  and  his  business  would  be  better  cared 
for  by  his  relatives  than  a  stranger,  and  that 
guardian  acted  In  good  faith,  he  will  be  ex- 
cused by  court  where  there  Is  no  complaint  by 
creditors  of  his  conduct  in  premises. — Racouil- 
lat  vs.  Requena,  36  Cal.  651,  654,  655. 

8.  SUPPORT  OF  "WARD.— In  case  of  guard- 
ian in  law  his  duty  is  merely  to  invest  and 
preserve  fund  and  apply  Its  earnings  to  support 
of  ward,  and  where  it  is  Insufllcient  he  may 
appeal    to   court   to   obtain   an   order   to  apply 


part  of  principal  of  ward's  estate  to  his  sup-   | 
port.     In  case  of  a  parent  who  has  been  ap-    I 
pointed  guardian  an  added  duty  is  imposed.    He   | 
is  not  only  guardian  in   law,   but  is,  as  well, 
guardian    by    nature,    and    it    Is    his    duty    as 
parent  to  support  child  (Civ.  Code  §1 196.  197.~ 
Estate  of  Ceas,  184  Cal.  114,  116,  66  Pac.  Rep. 
187. 

As  to  HUilateBaBee  of  ward,  whem  father  Is 
liwlnm,  see  ante  §  1767. 

As  to  support  of  eiilld  from  estate  of  parent 
who  dies  without  proTldlnir  for  support  of  chlld» 
see  KERR'S  CYC.  CIT.  CODE  |  205. 

4.  Ajrrecment  of  third  pcrsou  to  support 
ward. — Where  it  appears  that  guardian  has 
plenty  of  money  to  support  ward  and  that  she 
is  an  old  lady,  paralyzed,  helpless,  and  needing 
care  of  nurse  at  all  times,  it  is  duty  of  guard- 
ian and  of  court  to  see  that  she  has  all  neces- 
sary comforts  that  may  be  supplied  to  her  dur- 
ing her  last  days,  even  if  it  takes  principal  for 
such  purpose,  regardless  of  an  alleged  agree- 
ment between  such  ward  and  contestant, 
whereby  contestant  agreed  to  support  ward 
during  remainder  of  his  life  in  consideration  of 
conveyance  of  reversion  of  certain  real  estate 
to  take  effect  after  death  of  ward;  and  where 
expenditures  of  guardian  for  such  purposes  are 
reasonable  in  amount  they  will  be  allowed  to 
him.  regardless  of  such  alleged  agreement, 
where  it  does  not  appear  that  it  had  been  per- 
formed. Existence  of  such  an  agreement  and 
fact  as  to  whether  or  not  contestant  performed 
it  and  consideration  for  conveyance  to  con- 
testant are  matters  that   may   be  determined 
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In  other  suits  under  proper  Issues. '  Court  will 
not  allow  ward  to  be  deprived  of  suitable  food, 
clothing,  and  medical  attendance  in  order  that 
estate  may  be  larger  or  that  some  distant  rela- 
tive might  be  benefited.— Estate  of  Hayden,  146 
Cal.  78,  76,  79  Paa  Rep.  588. 

Am  to  enforelBg  right  of  malMtewcty  see 
post  81771  and  note. 

As  to  UmbUlty  of  domestic  gnardlaD,  ksTlaig 
property  belongfaig  to  ward,  for  malateaaaee  of 
resldlag  la  aaotlier  state  aad  vrho  has  a 


la  sucli  other  estate,  see  note  89  Am. 
Dec.  66. 

Aa  to  Bialateaanee  of  >nrard»  see  monographic 
note  89  Am.  St  Rep.  299-302. 

As  to  re^alreneat  that  goardlaa  shall  keep 
^cpeadltare  ^within  laeome  of  ward  aad  aot 
eaeroach  apoa  prladpal,  see  notes  49  Am.  Dec. 
667;  67  Am.  Dec.  224;  76  Am.  Dec.  448. 

As  to  whea  coart  eaa  aathorlse  eaeroach- 
Bieat  apoa  prlaelpal  for  aialatenanee  of  ward, 
see  note  49  Am.  Dec.  669. 

§1771.  MAINTENANCE,  SUPPOBT,  AND  EDUCATION  OF  WABD,  HOW 
ENFOBCED.  When  a  guardian  has  advanced,  for  the  necessary  maintenance, 
support,  or  education  of  his  ward,  an  amount  not  disproportionate  to  the  value 
of  his  estate  or  his  condition  of  life,  and  the  same  is  made  to  appear  to  the  satisfac- 
tion of  the  court,  by  proper  vouchers  and  proofs,  the  guardian  must  be  allowed 
credit  therefor  in  his  settlement.  Whenever  a  guardian  fails,  neglects,  or  refuses 
to  furnish  suitable  and  necessary  maintenance,  support,  or  education  for  his 
ward,  the  court  may  order  him  to  do  so,  and  enforce  such  order  by  proper  process. 
Whenever  any  third  person,  at  his  request,  supplies  a  ward  with  such  suitable  and 
necessary  maintenance,  support,  or  education,  and  it  is  shown  to  have  been  done 
after  refusal  or  neglect  of  the  guardian  to  supply  the  same,  the  court  may  direct  the 
guardian  to  pay  therefor  out  of  the  estate,  and  enforce  such  payment  by  due 
process.  History:    Enaeted  March  11, 1872. 


1.  Enforcing  nudntenanee. 

2.  Beimbursement  for  necesBturies  advanoed. 

3.  Same — ^Discretion  of  court. 

4.  Same — Maintenance  earned  by  serviees  of  tbe 

ward. 

5.  Same — Bule  when  parent  is  guardian. 

6.  Same — ^Waiver  of  right. 

1.  BNFORCINO  MAIIirTBNANC]B.'In  order 
to  authorize  court  to  compel  one  who  has  been 
appointed  guardian,  but  who  has  never  quali- 
fied by  ffivlngr  bond  required  by  law,  to  pay 
for  maintenance  of  minors,  it  must  be  shown 
that  he  has  received  property  belonging  to 
them,  as  their  guardian,  or  by  virtue  of  his 
appointment — Murphy  vs.  Superior  Court,  84 
Cal.  594,  697,  24  Pac  Rep.  810. 

2.  RBIMBURSESKBNT  FOR  NBCBSSARIBS 
ADVAlfCBD. — Former  probate  court  had  no 
authority  under  act  relating  to  guardians  to 
compel  guardian  of  estate  of  minor  to  refund 
out  of  latter's  estate  moneys  advanced  by 
guardian  of  person  of  minor  for  his  support 
and  education,  nor  even  on  application  of  minor 
himself  to  compel  guardian  to  advance  out  of 
such  estate  necessary  sums  for  his  support. 
Only  provision  made  to  compel  performance  of 
his  duty  was  by  suit  on  guardian's  bond  or  by 
invoking  more  efficient  remedy  to  be  found  in 
removing  gruardian  and  appointing  more  faith- 
ful person  to  execute  trust.~Swlft  vs.  Swift,  40 
Cal.    456,    458. 

As  to  allowaDce  for  ezpendltiiree  made  for 
support  of  flfdmor  ivlthowt  order  of  eovrty  see 
note  41  Am.  Dec  189. 

As  to  allowanee  to  parent  for  support  of 
ehlld,  see  KBRR*S  CYO.  CIT.  CODB  9  201  and 
Bote. 

As   to   beneltelal   legal   services   readered   to 


iiilaor»  as  neeessarle%  see  briefs  60  Ii.  R.  A. 
129,  61  L.  R.  A.  667. 

8.  Dlseretloii  of  court. — ^Much  must  be  left 
to  discretion  of  court  in  making  allowances 
for  board  and  lodging  furnished  to  incompe- 
tent. Court  is  not  bound  by  uncontradicted 
opinions  of  witnesses. — Estate  of  AveriU  (Cal. 
Aug.  18,  1901),  66  Pac.  Rep.  14. 

4.     Malntenaace  eaned  by  ward's  serrlcee. — 

Guardian  should  not,  in  settUng  his  account, 
be  allowed  anything  for  board  of  wards, 
where,  during  period  of  guardianship,  they  re- 
sided with  their  elder  brother,  and  it  does  not 
appear  that  their  board  was  worth  more  than 
their  services  were  worth  to  him,  and  there 
was  no  specific  agreement  made  between 
brother  and  guardian  that  latter  oshould  pay 
former  for  boarding  children,  only  evidence  on 
point  being  that  at  time  that  minors  went  to 
reside  with  their  brother,  guardian  made  state- 
ments that  their  board  would  be  paid,  and 
where  it  appears  that  no  demand  was  ever 
made  by  such  brother  for  payment,  and  no  spe- 
cific amount  was  ever  claimed  by  him  to  be  due 
on  such  account,  and  testimony  shows  that 
immediately  upon  bringing  of  action  of 
minors,  years  afterwards,  for  an  accounting, 
guardian  voluntarily  went  to  elder  brother  and 
gave  him  his  personal  note  for  sum  which  he 
claims  in  his  account  for  board  of  children. — 
Estate  of  Eschrich,  86  Cal.  98,  101,  24  Pac.  Rep. 
684. 

As  to  allowaaee  for  sums  expended  for  matn- 
tenaoce  of  w^ard  ^rho  resided  ivlth  guardian** 
famllry  see  note  67  Am.  Dec.  227. 


6.  Role  when  parent  Is  guardian. — Father 
who  has  been  appointed  guardian  of  estate 
of  his  child  is  not  entitled  to  credit  for  sumn 
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allegred  to  be  paid  out  for  care  and  main- 
tenance of  child  where  from  evidence  It  ap- 
pears that  In  making  affreement  for  oare  and 
maintenance  of  child  he  did  not  claim  to  be 
acting  as  guardian;  that  he  had  not  In  fact 
paid  entire  sum  for  which  he  claimed  credit, 
but  had  given  his  personal  notes  for  part 
thereof;  that  part  of  payments  actually  made 
were  made  for  period  of  three  years  before 
he  had  received  any  funds  belonging  to  estate, 
but  that  from  about  time  that  he  had  received 
money*  for  period  of  several  years,  until  he 
left  state,  he  was  Insolvent;  and  where  it 
also  appears  he  is  unable  to  produce  any 
vouchers  or  show  how  he  had  disposed  of 
money  of  estate, — in  such  case,  it  appears  that 
father  made  agreement  and  such  payments  as 


were  proven  as  father,  and  not  as  guardian,  and 
that  he  had  appropriated  money  to  his  own 
use.— Estate  of  Ceas,  184  CaL  114.  117,  66 
Pac.  Rep.  187. 

As  to  suUnteaaaee  dmrlimr  Uim  of  father,  see 
ante  1 1767. 

6k  'WalTor  of  >lslit«*-*Bstate  of  deceased 
guardian  is  not  entitled,  in  an  action  brought 
by  ward  for  an  accounting,  to  credit  for  ex- 
penses incurred  by  -  guardian  in  maintaining 
ward  during  his  minority,  where  such  guard- 
*  ian  by  her  will  directed  that  no  charges 
should  be  made  against  ward  for  any  moneys 
loaned  him,  or  for  any  expenses  she  had  in- 
curred on  his  accout  daring  his  lifetime.— Por- 
ter vs.  Fillebrown«  119  CaL  286,  887,  288,  51  Pac. 
Rep.  822. 


§  1772.  OUABDIANS,  POWEBS  OF,  IN  PABTITION.  The  guardian  ms^  join 
in  and  assent  to  a  partition  of  the  real  or  personal  estate  of  the  ward,  wherever 
such  assent  may  be  given  by  any  person;  provided,  that  such  assent  can  only  be 
given  after  the  court  having  jurisdiction  over  said  estate  shall  grant  an  order  con- 
ferring such  authority,  which  order  shall  only  be  made  after  a  hearing  in  open 
court  upon  the  petition  of  the  guardian  after  notice  of  at  least  ten  days,  mailed 
by  the  clerk  of  the  court  to  all  the  known  relatives  of  the  ward  residing  in  the 
county  where  the  proceedings  are  pending,  the  guardian  may  also  consent  to  a 
partition  of  the  real  or  personal  estate  of  his  ward  without  action,  and  agree  upon 
the  share  to  be  set  off  to  such  ward,  and  may  execute  a  release  in  behalf  of  his 
ward  to  the  owners  of  the  shares,  of  the  parts  to  which  they  may  be  respectively 
entitled,  upon  obtaining  from  said  court  having  jurisdiction  over  said  estate,  au- 
thority to  so  consent  after  a  hearing  in  open  court  upon  the  petition  of  the  guar- 
dian after  notice  of  at  least  ten  days,  mailed  by  the  clerk  of  the  court  to  all  the 
known  relatives  of  the  ward  residing  in  the  county  where  the  proceedings  are 

pending. 

History:     Enaeted   March   11,   1872,   founded   on   SS18,   863   Probate   Aot; 
amended  March  27, 1899,  Stats,  and  Amdts.  1899,  p.  235. 


ASSB2NT  TO  PARTITION.r-A  decree  in 
partition  may  be  erroneous  because  entered 
asalnst  Infants  by  consent  of  gruardlans  rep- 
resenting them,  but  is  not  void.  After  court 
has  passed  upon  partition,  made  and  approved 
it,  gruardians  of  infants  are  then  authorized 
to  consent  to  Judgment  as  entered. — San  Fer- 
nando vs.  Porter,  58  Cal.  81,  88. 


As  to  assent  to  vartltiony  see  ante  |  795  and 
note. 

As  to  vnardlan's  duties  and  powers  In  par* 
titloB  of  ward's  property,  see  ante  99  788,  798- 
796,  1676-1686  and  notes;  also  note  89  Am. 
St.  Hep.  815. 

As  to  appearaace  by  svardlany  see  ante 
99  878.   1788   and   notes. 


§1773.  OUABDIAN  TO  BETUSN  INVENTOBY  OF  ESTATE  OF  WABD. 
APPRAISEBS  TO  BE  APPOINTED.  LIKE  PBOCEEDmOS  WHEN  OTHEB 
PBOPEBTY  ACQTJIBED.  Every  guardian  must  return  to  the  court  an  inventory  of 
the  estate  of  his  ward  within  three  months  after  his  appointment,  and  annually  there- 
after. When  the  value  of  the  estate  exceeds  the  sum  of  one  hundred  thousand 
dollars,  semi-annual  returns  must  be  made  to  the  court.  The  court  may,  upon 
application  made  for  that  purpose  by  any  person,  comx>el  the  guardian  to  render  an 
account  to  the  court  of  the  estate  of  his  ward.  The  inventories  and  accounts  so  to 
be  returned  or  rendered  must  be  sworn  to  by  the  guardian.  All  the  estate  of  the 
ward  described  in  the  first  inventory  must  be  appraised  by  appraisers  appointed, 
sworn,  and  acting  in  the  manner  provided  for  regulating  the  settlement  of  the  es- 
tates of  decedents.    Such  inventory,  with  the  appraisement  of  the  property  therein 
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described,  must  be  recorded  by  the  clerk  of  the  court  in  a  proper  book  kept  in  his 
office  for  that  purpose.  Whenever  any  other  property  of  the  estate  of  any  ward  is 
discovered,  not  included  in  the  inventory  of  the  estate  already  returned,  and  when* 
ever  any  other  property  has  been  succeeded  to,  or  acquired  by  any  ward,  or  for  his 
benefit,  the  like  proceedings  must  be  had  for  the  return  and  appraisement  thereof 
that  are  herein  provided  in  relation  to  the  first  inventory  and  return. 

History:  Enacted  March  11, 1872,  founded  on  §§  19, 854  Probate  Act ;  amended 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  68;  by  Ckide  Commission,  Act 
Mareh  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  287,  aet  held  unconstitutional,  see 
history,  §  5  ante. 


\ 


1.  Applied,  cited,  constniedi  referred  tow 

2.  Citation  to  guardian. 

3.  Same — ^Applicant  for. 
4,5.  Same — Issuance    of. 

6.  Same— Publication. 

7.  Same— Same — ^Imperfect  copy. 
8,9.  Same — Service  of  citation. 

10.  Verification  of  account. 

1.  APPLISSD,  CITSSD,  CONSTRUBID, 
FBRRED  TO,  etc.,  in:  Trumpler  vs.  Cotton, 
109  Cal.  260,  268,  254,  41  Pac.  Rep.  1088  (con* 
strued). 

An  to  appraisers,  sreaerally,  see  ante  i  1444 
and  note. 

Aji  to  InTeatory  and  appraisentent,  see  ante 
1 1448  et  seq.  and  notes. 

As  to  Joint  voardlans,  see  post  1 1775. 

As  to  recclTtair  accomit  at  ehambers,  see 
ante  9  1^8  and  note. 

2.  CITATION  TO  GUARDIAN  rSQuirlnff 
him  to  "report"  Is  equivalent  to  requiring  him 
to  "account'*  as  report  Includes  account,  and 
if  It  be  Issued  after  ward  becomes  of  age.  It 
win  be  considered  as  requiring  final  account. 
— Helsen  vs.  Smith,  188  Cal.  210,  218,  84  Am. 
St.   Rep.   39,   71   Pac.   Rep.   180. 

Aji  to  ettatlons,  SOS  ante  ff  1707-1711  and 
notes. 

8.  Applleaiit  for. — ^It  Is  not  necessary  that 
person  making  application  requesting  court 
to  compel  guardian  to  render  an  account  shall 
have  Interest  in  estate.  An  application  on 
part  of  brother  of  ward  is  therefore  suffl- 
cient— Trumpler  vs.  Cotton,  109  Cal.  260,  264, 
41   Pac.   Rep.   1088. 

4.  Issuance  of.  —  In  guardianship  proceed- 
ings citation  issues  only  on  order  of  court.— * 
Helsen  vs.  Smith,  188  Cal.  216,  218,  94  Am.  St. 
Rep.   89,  71  Pao.  Rep.  180. 

6.  Where  order  of  publication  made  August 
18,  1896,  after  reciting  that  citation  previously 
Issued  had  not  been  and  could  not  be  person- 
ally served,  and  that  tima  did  not  remain  to 
make  publication  befora  return  day,  directs 
"that  citation  theretofore  issued  be  vacated 
and  set  aside,"  and  that  new  issue  returnable 
November  27,  1896.  and  that  "service  of  said 
citation  be  made  by  publication"  as  directed* 
and  citation  Issued  under  its  order — which  is 
in  same  terms  as  original  except  as  to  return 
<lay— is  dated  August  19,  following  day,  such 
citation  and  order  of  publication  is  valid. 
Fact    that   citation   was   not   issued   by    clerk 


until  day  after  order  of  publication  was  made 
does  not  affect  the  validity  of  the  proceeding 
provided  it  be  issued  before  publication  be 
commenced. — Helsen  vs.  Smith,  138  Cal.  216, 
217,  94  Am.  St.  Rep.  89,  71  Pao.  Rep.  180. 

6.  Publication  of  citation  In  weekly  news- 
paper issued  only  on  Sundays  is  not  objec- 
tionable.—Helsen  vs.  Smith.  138  CaL  216,  218, 
94  Am.  St.  Rep.  89,  71  Pac.  Rep.  180. 

7.  Same — ^Imperfect  copy. — Omission  of  word 
"seal"  in  copy  of  citation  published  is  not 
material  where  its  presence  on  original  is 
otherwise  sufficiently  indicated,  as  by  cer- 
tificate of  clerk  contained  in  published  copy 
that  seal  was  attached  to  original. — Helsen 
vs.  Smith,  188  Cal.  216,  218,  94  Am.  St  Rep. 
89.   71  Pao.   Rep.  180. 

8.  Service  of  dtatloa. — Citation  to  guardian 
requiring  him  to  account  must,  under  99 1789, 
1808  post,  be  served  upon  him  in  same  manner 
as  citations  to  executors  and  administrators 
are  served  under  §1709  ante, — that  is,  in 
same  manner  as  summons  in  civil  action.  If 
guardian  has  absconded  and  is  without  state, 
service  may  be  made  by  publication. — Spencer 
vs.  Houghton,  68  Cal.  82,  87,  8  Pac.  Rep.  679; 
Trumpler  vs.  Cotton,  109  Cal.  260,  254,  41 
Pac.  Rep.  1033.  See  Ashurst  vs.  Fountain,  67 
CaL  18.   19,   6  Pac  Rep.  849. 

9.  Order  made  settling  account  of  guardian 
as  presented  ^  ward,  upon  failure  of  guard- 
ian to  account.  Is  not  binding  upon  guardian 
or  his  sureties  where  no  citation  was  issued 
or  served  requiring  -  guardian  to  account. 
Service  upon  him  in  another  state  of  copy  of 
order  of  court  requiring  him  to  account  is 
not  sufficient  service  to  give  oourt  jurisdiction 
to  make  order  settling  account  for  him. — 
Qpenoer  vs.  Houghton,  68  Cal.  82,  86,  8  Pac. 
Rep.  679.  See  Ashurst  vs.  Fountain,  67  CaL 
18,  19.  6  Pac  Rep.  849. 

As  to  proceedings  against  guardian  who  has 
wasted,  mismanaged,  or  emheaaled  estatOf  see 
post  9 1801   and  note 

10.  TBHIFICATIOIf  OF  ACCOUNT,  where 
actual  care  and  custody  of  ward  and  manage- 
ment of  his  estate  has  been  intrusted  by 
guardian  to  relatives  of  ward  conversant  with 
afCairs  of  latter,  may  bo  made  by  such  rela- 
tives and  by  sruardian,  latter  swearing  that 
he  beliaves  relatives'  statement  to  be  true. 
— Hacoulllat  vs.  Requena,  86  CaL  661,  652, 
656. 


§  1774.    SETTLEMENTS  OF  OUABDIANS.    The  guardian  must,  npon  the  ex- 
piration of  a  year  from  the  time  of  his  appointment,  and  as  often  thereafter  as  he 
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may  be  required,  present  his  account  to  the  court  for  settlement  and  allowance ; 
provided,  that  no  final  account  of  any  insane  person  who  is  or  has  been  during  his 
guardianship  confined  in  a  state  hospital  in  this  state,  shall  be  settled  or  allowed  un- 
less notice  of  the  settlement  of  said  account  shall  have  been  first  given  to  the 
secretary  of  the  state  commission  in  lunacy. 

History:  Enacted  Mareh  11,  1872,  founded  on  5§85y  870  Probate  Aet; 
amended  April  15,  1880,  Code  Amdts.  1880  (0.  0.  P.  pt.),  p.  68;'  repealed  by 
Code  Commission,  Aet  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  237,  aet  held 
unconstitutional,  see  history^  §5  ante;  amended  Maroh  18,  1905,  Stats,  and 
Amdts.  1905,  p.  228. 


1.  Applied,  cited,  construed,  referred  to. 
2-5.  Accountability  for  loss  to  estate. 
6.  Same  —  Mingling    of    trust    funds    with 
guardian's  own. 
7-10.  Sfune  —  Same  —  Election  of  remedies  on 
part  of  ward. 
11-13.  Same— Negligent  management. 
14-16.  Same — ^Principal  lost  carries  interest. 
17-19.  Same— Same — Compound  interest,  when. 

20.  Same— Same — ^Purpose  of  rule. 

21.  Accounts    of    absconding    and    deceased 

guardians — Absconding  guardian. 
22, 23.  Same  —  Deceased    guardian  —  Action    to 
charge  administrator  as  trustee. 

24.  Same  —  Same  —  Equitable  action  for  ac- 

counting. 

25.  Same — Same — Same— Action  at  law  eon- 

vertible  into  equitable,  when. 

26.  Same — Same— Sureties  may  be  joined  as 

defendants. 
27, 28.  Same — Guardian  de  facto. 

29.  Same — Same — Compensation  not  allowable 

to. 

30.  Same — Insane  guardian. 

31, 32.  Appeal — ^May  be  taken  within  sixty  days. 

33.  Same — ^Bill  of  exceptions. 

34.  Same — Findings  conclusiYe  in  absenee  of 

OTidenee. 

35.  Same— Objections  to  account  first  raised 

on  appeaL 
86.  Contest  —  Administrator  of  deoeased  in- 
competent. 
37, 38.  Same — ^Findings  unnecessary. 

39.  Same — ^Modification  of  decree. 

40.  Discharge. 

41.  Disputed  claims  against  estate. 
42, 43.  Duty  to  account — Annual  account. 

44.  Same — ^Final  account. 

45.  Same — Same — ^Failure  to  make  Is  breaeh 

of  bond. 

46.  Same — Same — ^Improper  designation  of  as 

annual  account. 

47.  Itemized  statement. 

48.  Jurisdiction  to  settle  accounts. 
49-52.  Same — After  ward  attains  majority. 

53, 54.  Same  —  Conclusiveness  of   settlement  by 
probate  court. 

55.  Same— Same — Annual  account. 

56.  Same — Same — Same — Only    prima    faeie 

evidence  of  correctness. 

57.  Same — Same — Attack   by   cross-complaint 

in  action  on  bond. 
58, 59.  Same — ^Same — Belief  in  equity  for  fraud, 

when. 
60,  61.  Same — Same — Same — ^Form  of  complaint. 

62.  Same  —  Same  —  Same  —  Surcharging   ao- 

count. 

63.  Same — Same— Sureties  bound  by. 


64b  Mortga^    for   moneys   appropriated    by 

guardian — ^Is  binding. 
65.  Purpose  of  accounts. 
66, 67.  Settlement  between  guardian  and  ward. 

68.  Same — ^Doctrine  of  undue  influence  pre- 

sumed. 

69.  Settlement — ^Not  refused  because  of  dele- 

gation of  management. 

70.  Statute  of  limitations — During  period  of 

administration. 
71-73.  Sfone — Subsequent  to  ward's  majority. 
74.  Same— Waiver  of. 


1.  APPLISSD,  CITED,  CONSTRUED, 
FEmuaSD  TO,  etc.,  in:  Iburgr  vs.  Fitch,  67  CaL 
189,  192  (erroneously  cited  as  §  1174  ante) ; 
Trumpler  vs.  Cotton,  109  Cal.  250,  254,  41  Pac 
Rep.  loss  (applied);  Estate  of  Klncald,  120 
Gal.  SOS,  205,  62  Pac.  Rep.  492  (applied);  Es- 
tate of  Curtis,  121  Cal.  468,  472,  53  Pac  Rep. 
936  (construed);  Estate  of  Dow,  133  Cal.  446, 
448,  449,  66  Pac.  Rep.  890  (cited);  Estate  of 
Hayden,  146  CaL  78,  75,  79  Pac.  Rep.  588  (con- 
strued). 

Am  to  proviatoBs  relatfimr  to  ac«oimtliiiir  by 
czecvtora  and  adialalatgatoga  (ante  8 1612  et 
seq.)  betav  appUcabloy  see  post  §§  1789,  1808 
and  notes. 

2.  AOCOUNTABIIiITT  FOR  LOSS  TO  ES- 
TATE.— By  securingr  consent  of  court  In  mak- 
ing investments  of  ward's  property  ^ruardlan 
may  invest  ward's  estate  without  risk  to 
himself.  Failing  to  do  so,  and  presumins  to 
act  upon  his  own  responsibility,  he  is  held  to 
strict  accountability,  and  is  held  liable  for 
any  resulting  loss. — Estate  of  Carver,  118  Cal. 
7S,   74,   60   Pao.   Rep.   22. 

S.  Where  guardian,  without  order  of  court, 
loans  money  belonging  to  his  ward,  taking 
therefor  note  of  borrower  and  mortgage  upon 
real  estate,  which  is  ample  security  for  loan, 
and,  in  transaction,  acts  In  perfect  good  faith 
with  his  ward,  and  with  ordinary  care  and 
prudence,  he  will  not  be  liable  for  loss  re- 
sulting to  estate  by  reason  of  subsequent 
depreciation  in  value  of  security  and  his 
inability  to  collect  full  amount  of  loan  from 
borrowers,  merely  by  reason  of  his  failure  to 
obtain  order  of  court  authorizing  such  trans- 
action.—Estate  of  Curtis,  121  Cal.  468,  47S,  6S 
Pac.  Rep.  986. 

4.  Is  it  not  in  all  cases  duty  of  guardian, 
upon  non-payment  of  Interest  falling  due  upon 
note  secured  by  mortgage,  to  proceed  at  once 
to  foreclose  such  mortgage.  Where  It  ap- 
pears that  mortgagee  is  in  straitened  cir- 
cumstances, and  that  mortgaged  property 
would    be    insufficient,    upon    forced    sale,    to 
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satisfy  juderment  Includlngr  costs,  and  that 
other  property  belonglng^  to  mortsasree  is 
heavily  encumbered,  and  that  deficiency  Judfir- 
ment  could  not  be  collected  therefrom;  that 
at  time  value  of  real  property  Is  depressed; 
that  mortflragee  is  engrasred  in  enterprises 
^which  may  result  in  placing  him  in  better 
financial  condition,  and  which  may  enable  him 
to  pay  his  debts;  and  that  if  gruardian,  with- 
out any  dishonest  or  Improper  motives,  delays 
foreclosure  of  morterafire  because  of  his  con- 
clusion that  it  would  be  no  better  for  estate 
for  him  to  foreclose,  and  that  it  would  be 
just  as  well  to  wait  and  permit  mortffagee 
to  raise  money  out  of  other  resources  to  pay 
It;  and  that  guardian  is  not  negligent,  but 
has  sought  competent  advice  relating  to  such 
matters,  he  should  not  be  charged  in  his 
account  with  amount  of  mortgage  loan,  and 
Interest  thereon.  If  as  result  of  investigation 
and  consideration  by  reasonable  man  acting 
In  good  faith,  conclusion  reached  is  that  ac- 
tion should  be  deferred,  consequent  omission 
to  act  is  not  negligence.  It  frequently  hap- 
pens that  indulgence  to  debtor  is  matter  of 
prudence  on  part  of  creditor. — ^Estate  of 
Schandoney,  1S3  Cal.  886,  393,  66  Pac.  Rep. 
877.  See  Blllg  vs.  Naglee,  3  Cal.  683,  696; 
Sstate  of  Moore,  96  CaL  622,  626,  81  Pac.  Rep. 
S84;  Estate  of  Cousins,  111  CaL  441.  449,  44 
Pac  Rep.  183. 

6.  Where  guardian  fails  to  render  accounts 
during  period  of  several  years,  during  which 
time  he  has  entered  into  certain  transactions 
which,  notwithstanding  that  they  were  en- 
tered into  in  perfect  good  faith  with  his  ward, 
and  with  ordinary  care  and  prudence,  resulted 
In  loss  to  estate,  not  because  of  negligence 
of  guardian,  but  because  of  depreciation  of 
value  of  securities,  guardian  will  not  be  held 
liable  for  such  loss  merely  because  of  his  fail- 
ure to  render  annual  accounts  concerning  such 
transactions,  where  it  does  not  appear  that 
his  delay  in  rendering  such  accounts  caused 
any  loss  to  estate. — ^Estate  of  Curtis,  121  CaL 
468,    472,    473,    63   Pac.   Rep.   936. 

As  to  Invcstmeat  whlek  gmirdlan  may  make 
withoiit  being  liable  for  loss,  see  notes  32 
Am.  Dec  208;  97  Am.  Dec.  466;  monographic 
note  40  Am.  Dec  606-618. 


9,  Mingling  of  trast  fnnds  wltk  gnardinn's 
own. — ^Where  guardian  invests  money  of  ward's 
and  takes  security  in  his  own  name,  he  will, 
upon  election  of  ward,  be  chargeable  with  any 
resulting  loss,  notwithstanding  his  entire 
good  faith  in  matter.  Under  provisions  of  our 
code  such  taking  of  security  in  name  of 
guardian  amounts  to  mingling  of  trust  funds 
with  his  own,  notwithstanding  entire  good 
faith  In  matter.  It  was  so  held  In  case  where 
guardian  loaning  money  to  mother  and  step- 
father of  minors,  consulted  his  bondsmen  as 
to  advisability  of  loan,  and  value  of  security 
offered,  and  where  evidence  disclosed  no  In- 
tention whatever  of  guardian  to  profit  by 
transaction,  and  where,  at  time  loan  was 
made,  security  taken  was  ample,  but  had,  prior 
to  time  of  accounting,  depreciated  because  of 
prevailing  depression  and  hard  times,  but 
where  guardian  had  made  loan  without  ap- 
i>rova1    of    court,    and    had    taken    security    In 


his  own  name,  without  reporting  to  court 
until  required  to  do  so  by  citation.— Matter  of 
Bane,  120  Cal.  633,  636,  638,  66  Am.  St  Rep.  197, 
62  Pac  Rep.  862. 

7.  Same — Election    of    remedies    on    part    of 
ward. — If    guardian    mingled    funds    of    ward 
with  his  own,  and  thereafter  dies  without  ac-  r 
counting,     remedy     of     ward     depends     upon 
circumstances    of    case.      Where    trustee,     in  . 
violation   of  his   trust,   invests   trust  property  i 
or  its  proceeds  in  any  other  property,   cestui  \ 
que  trust  may  elect  to  hold  substituted  prop-  « 
erty  subject  to  trust,   or  to  hold  trustee  per- 
sonally   liable    to    him    for    breach    of    trusL   i 
Former  he  can  do,  however,  only  when  he  can 
follow    and    identify    property    either    in    its 
original   or   substituted   form.     If  this   cannot 
be  done,  right  of  cestui  que  trust  to  elect  is 
gone,  because  its  exercise  has  become  impos- 
sible, and  he  is  therefore  forced  to  rely  upon 
personal     liability     of     trustee.       When     thus 
forced     to     rely     upon    personal     liability    of 
trustee,    cestui    que    trust    occupies    position 
towards  estate  of  trustee  which  is  no  better 
than,    but    is    identical    with,    that    of    simple 
contract    creditor.      He    has    no    special    lien 
upon   general  estate  of   trustee  which   is   su- 
perior to  that  of  any  other  creditor;  for  spe- 
cific property   covered   by   trust   is   gone,   and 
nothing    is    left    to    oestui    que    trust    except 
naked    claim    for    damages    generally    on    ac- 
count of  breach,  to  be  obtained  by  action  at 
law,  attended  by  all  incidents  of  like  action 
on    behalf   of   one   who   is   not   beneficiary   of 
trust. — ^Iiathrop  vs.  Bampton,  31  CaL   17,   23. 

8.  Where  guardian  has  come  into  posses- 
sion of  personal  property  belonging  to  his 
ward,  ahd  converted  it  to  his  own  use,  ward 
may,  after  attaining  his  majority,  waive  tort 
and  sue  in  assumpsit  for  his  share  of  pur- 
chase money,  or,  if  guardian  in  rendering  his 
accounts  had  falsely  omitted  therefrom  any 
reference  to  controverted  property,  ward  may 
sue  for  an  accounting  in  court  of  equity. — 
Lataillade  vs.  Orena,  91  CaL  666,  680,  26  Am. 
St.  Rep.  223,  27  Pac.  Rep.  924. 

9.  Where  guardian,  after  majority  of  ward, 
proceeds  with  foreclosure  suit  and  bids  in 
property  at  foreclosure  sale  and  compromises 
with  defendants  by  accepting  from  them  cer- 
tain lots  in  settlement  of  deficiency  Judgment, 
such  acts  are  unauthorized  and  cannot  be 
settled  in  guardian's  accounts,  and,  unless 
ratified  by  ward,  must  be  treated  as  conver- 
sion of  ward's  property  to  his  own  use,  for 
which  ward  may  recover  in  an  action  at  law. 
—Estate  of  Curtis,  121  CaL  468,  476,  477,  63 
Pac   Rep.   936.  r 

10.  Where  wards  are  entitled  to  deed  from 
government  for  land  formerly  held  by  their 
deceased  mother,  deed  made  by  government 
to  guardian  personally  is  void,  and  wards  may 
thereafter  maintain  action  against  such 
guardian  for  recovery  of  their  interests.— 
Lataillade  vs.  Orena,  91  CaL  666,  26  Am.  St 
Rep.  223,  27  Pac.  Rep.  924. 

11.  Negligent  management.  —  The  guardian 
should  not  be  allowed  credit  for  money  which 
he  loaned  without  taking  security  therefor  or 
any    evidence    of    indebtedness,    loan    having 
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been  made  solely  on  promise  of  borrower  to 
execute  note  and  mortsagre  upon  land  which 
she  contemplated  buying,  but  which*  however, 
she  failed  to  do.— Estate  of  Post,  67  Cal.  21%, 
274. 

12.  If  upon  settlement  of  his  account,  if  it 
be  found  that  sruardian  had  Invested  portion 
of  ward's  estate  in  loans  upon  inadequate 
security,  which  were  not  such  as  prudent 
business  man  would  have  made,  and  that  they 
were  made  without  advice  and  consent  of 
court,  he  should  be  charged  with  all  resultinfir 
loss  to  estate. — Estate  of  Carver,  118  Cal.  73, 
74,   50   Pac.   Rep.   22. 

13.  Loans  by  gruardians  or  other  trustees 
upon  personal  security,  and  especially  loans 
upon  sole  credit  of  borrower,  have  always 
been  discountenanced  by  courts  of  equity,  and 
are  certainly  Irregular  and  out  of  usual  course 
of  business.  In  such  transactions,  therefore. 
It  must  be  held  that  it  devolves  upon  guardian 
to  show  that  he  acted  in  good  faith,  and  with 
due  circumspection  and  prudence.  In  absence 
of  such  evidence,  presumption  is  otherwise. — 
Estate  of  AveriU  (Cal.  Aug.  13,  1901),  66  Pac 
Rep.  14. 

14.  PriBclpal    lost    carrica    Interest.^ — ^Where 
^  guardian,  at  Instance  of  parents  of  ward  and 

without  order  of  court,  purchases  land  for 
ward,  taking  title  thereto  in  his  own  name, 
purchase  being  made  in  good  faith  for  bene- 
fit of  ward,  it  at  time  being  best  Judgement  of 
guardian  and  of  parents  of  ward  that  invest- 
ment was  good  one,  court  should  not.  In  set- 
tling accounts  of  such  guardian,  where  it 
charges  him  with  funds  so  expended,  and 
interest  thereon,  charge  him  with  interest  at 
rate  exceeding  legal  rate. — Estate  of  Cousins, 
111  Cal.  441,  462.  44  Pao.  Rep.  182. 

15.  Where  guardian  acts  in  good  faith  In 
making  loan,  but  makes  it  upon  inadequate 
security,  and  does  not  make  any  use  for  him- 
self of  funds,  and  makes  no  profit  to  himself, 
law  does  not  fix  penalty  In  nature  of  smart 
money,  but  charges  him  with  statutory  rate 
of  interest  only.  Order  of  court  decreeing 
that  he  shall  keep  real  estate  and  account 
to  ward  for  money  loaned,  charging  him  with 
interest  at  rate  of  one  per  cent  per  month  in 
such  case,  is  erroneous  as  to  rate  of  interest, 
although  there  may  be  evidence  showing  that 
guardian  might  have  loaned  money  at  rate 
of  one  per  cent  per  month.  Latter  had  right 
to  determine  for  himself  whether  he  would 
loan  at  statutory  rate  or  take  risk  of  loaning 
at  increased  rate. — Guardianship  of  Cardwell, 
55  Cal.  137,  142. 

16.  Guardian  who  has  mingled  funds  of 
ward  with  his  own  should  be  charged  simply 
with  legal  interest,  where  facts  are  as  fol- 
lows: He  used  said  money  In  his  own  busi- 
ness and  deposited  it  in  bank  in  his  own 
name,  and  never,  at  any  time,  kept  same 
separate  and  distinct  from  his  own  money. 
He  could  not  loan  money  all  the  while,  and 
thought  it  better  to  use  it  when  he  could  and 
charge  himself  with  regular  Interest;  a  good 
deal  of  the  time  it  was  not  used  at  all,  but 
sometimes  he  used  It,  and  it  was  kept  mingled 
with  his  own  funds;  that  he  never  made  any 
profit  on  it;  on  contrary,  it  was  a  loss;  that 


he  may  have  made  profit  in  his  business  in 
which  money  was  used,  but  he  did  not  know. 
In  such  transactions  he  acted  in  good  faith 
and  without  any  intent  to  defraud  bis  ward, 
and  at  all  times  when  said  ward,  or  his 
parents  for  him,  made  demands  upon  guardian 
for  money  for  support  and  maintenance  of 
ward,  suoh  demands  were  always  complied 
with  and  money  for  such  purposes  on  hand. 
Fact  that  current  rate  of  Interest  charged  on 
money  loaned  in  same  county  was  from  ten 
per  cent  to  twelve  per  cent  per  annum  would 
not  affect  rule.— Estate  of  Cousins,  111  CaL 
441.  444,  446,  44  Pac.  Rep.  182.  See  Wheeler 
vs.  Bolton,  92  CaL  159,  172,  178,  28  Pac.  Rep. 
558. 


17.  Same — Cempoiiad  Intcresty  when. — ^Where 

evidence  shows  that  guardian  had  converted 
money  of  his  wards  to  his  own  use,  and  used 
it  for  number  of  years,  without  accountinir 
for  it  in  any  way,  he  is  properly  charged  with 
interest  compounded  annually. — ^Estate  of 
Eschrich,  86  CaL  98,  100,  101,  24  Pac.  Rep. 
684.  See  Estate  of  Stott,  62  CaL  403,  406; 
Estate  of  Clark,  68  CaL  856,  369;  Estate  of 
Cousins,  111  CaL  441,  446,  44  Pao.  Rep.   182. 

18.  Where  guardian  mingles  funds  of  ward 
with  his  own,  and  uses  them  in  his  own  busi- 
ness, or  deposits  them  in  bank  in  bis  own 
name,  and  keeps  no  aceounts  from  which 
proper  accounting  can  be  rendered,  and  ren- 
ders no  accounts  of  his  guardianship,  guardian 
should  be  charged  with  legal  rate  of  interest 
compounded  annually,  even  in  absence  of  any 
showing  of  fraud  on  part  of  guardian  relat- 
ing to  such  matters. — Glassell  vs.  Glassell,  147 
CaL  610,  512,  613,  82  Pac.  Rep.  42. 

19.  General  rule,  now  thoroughly  well  es> 
tablished  in  this  state,  as  to  limit  of  lia- 
bility of  trustee  for  mingling  trust  funds 
with  bis  own,  and  their  use  in  his  own  busi- 
ness, where  It  is  not  shown  that  larger  proftt 
was  realized  therefrom,  is  return  of  principal 
with  legal  interest  thereon  compounded  an- 
nually. This  rule  is  applicable  alike  to  guard- 
ians and  executors  as  to  other  trust  relations. 
This  rule  was  applied  where  facts  as  found 
by  court  showed  that  investment  was  made 
in  bad  faith;  that  after  making  investment 
guardian  resigned  his  trust  and  thereupon 
his  successor  was  duly  appointed  and  quali- 
fied, and  said  guardian  offered  to  turn  over 
to  said  sucoessor  said  bonds,  but  that  said 
successor  refused  to  accept  same,  and  that 
afterwards  said  guardian  appropriated  said 
bonds  to  his  own  use  and  disposed  of  same. — 
Estate  of  Dow,  188  CaL  446-460,  66  Pac.  Rep. 
890. 

ao.  Same— Purpose  of  rule. — Adoption  of 
rule  of  presumed  profits  to  extent  of  charging 
legal  interest  is  not  for  punishing  delinquent 
trustee,  but  for  purpose  of  attaining  actual 
or  presumed  gains,  and  to  make  certain  that 
nothing  of  profit  or  advantage  remains  to 
trustee.— Estate  of  Cousins,  111  CaL  441,  446, 
447,  461,  44  Pac.  Rep.  182.  See  Miller  vs.  Lux, 
100   CaL   609,   616,  86  Pac.   Rep.   846,   639. 

Ae  te  erlmlnal  liability  of  gvardlaB  fcnr 
embcsslement  of  funds  helongiaur  to  estate  of 
ward,  see  KERR'S  CYC.  PEN.  CODB  8  506  and 
note. 
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21.     ACCOUNTS      OF      ABSCONDING      AND 
DE:CEASEU>    GUARDIANS--Ab»coiidlii^   Kunrd- 

lam. — ^Where  absconding  guardian  has  gone 
without  the  Jurisdiction  of  court,  and  is 
not  amenable  to  process  of  attachment,  and 
haa  failed  to  file  his  account,  court,  after  hav- 
Inar  obtained  jurisdiction  of  his  person  by 
service  of  citation  by  publication,  has  author- 
ity to  cause  account  to  be  made  up,  audited, 
and  settled  upon  such  evidence  as  may  be 
adduced.  Such  case  is  not  like  that  of  settle- 
ment of  accounts  of  deceased  executor  or 
administrator,  where  separate  suit  in  equity 
must  be  brought  for  settlement  of  accounts, 
as  court  still  retains  jurisdiction  of  subject- 
matter,  and  by  substituted  service  obtains 
jurisdiction  over  person  of  guardian,  under 
statute  deslgrnating  specifically  means  by 
which  it  shall  obtain  jurisdiction  of  his  per- 
son. Court  may  refer  taking  and  stating  of 
such  account  to  some  proper  person  to  state 
It.— Trumpler  vs.  Cotton,  109  Cal.  250,  264, 
255.  41  Pac.  Rep.  1088. 

As  to  eltatloa  to  reader  aceownty  see  ante 
f  1778   and   note. 

22.  Deceased  irmurdlaa  —  Action  to  charge 
admlnistnitor  as  trustee.— Ward  cannot  main- 
tain an  action  against  an  administrator  of 
deceased  guardian  to  recover  fund  alleged 
to  have  been  received  by  guardian  In  trust, 
where  it  is  not  shown  that  clnlm  has  been 
presented  to  administrator  for  allowance,  or 
that  trust  fund  is  in  hands  of  administrator. 
—Gillespie  vs.  Winn,  66  Cal.  420,  480,  4  Pao. 
Hep.    411. 

28.  Action  against  executor  of  deceased 
guardian  for  recovery  of  money  belonging  to 
ward  and  appropriated  by  guardian  to  his 
own  use.  for  which  he  had  not  accounted  at 
time  of  his  death,  cannot  be  considered  as 
an  action  to  compel  an  accounting,  where 
complaint  does  not  allege  that  executor  has 
come  into  possession  of  trust  funds  or  sub- 
stitute therefor.— Lathrop  vs.  Hampton,  81  Cal. 

17,  26. 

24.     Same ^lD«iiltaMe  action  for  acconnting. 

A  final  account  presented  by  guardian  is 
properly  addressed  to  probate  court  that  has 
jurisdiction  of  estate  of  ward,  but,  after  death 
of  guardian,  probate  court  has  no  jurisdiction 
to  settle  account  of  deceased  guardian  pre- 
sented by  his  executors.  Presentation  of  such 
account  is  no  part  of  duties  involved  in  ad- 
ministration of  estate  of  testator;  for  al- 
though property  which  was  under  control  of 
their  testator  as  guardian  may  have  come  into 
hands  of  executors,  yet  guardianship  was  a 
personal  trust  which  did  not  pass  to  them 
on  death  of  tesUtor.  and  property  held  by 
him  as  guardian  did  not  become  assets  in 
their  hands  to  be  administered.  They  merely 
hold  It  for  its  preservation  until  persons 
whose  estate  it  is,  and  for  whose  benefit  it 
Is  held,  can  obtain  settlement  of  trust  ter- 
minated by  death  of  trustee,  in  proper  forum, 
where  rights  of  all  parties  to  the  trust  may 
be  definitely  determined.  This  settlement  can 
only  bo  had  in  court  of  equity  by  proceeding 
against  executors  of  deceased  guardian,  and 
other  necessary  parties.— In  matter  of  Allgler, 
C6  Cal.  228,  229,  230,  8  Pac.  Rep.  849. 
See  ante  §1764  and  note  pars.  18,  14. 


2S.  Same — Same — ^Action  at  law  convertible 
into  eaultable,  when.— If  claim  of  ward  pre- 
sented to  estate  of  deceased  guardian  for  al- 
lowance, sets  out  all  facts  necessary  to  show 
liability  of  guardian  for  accounting,  action 
based  thereon  originally  commenced  as  an 
action  at  law  may  be  amended  so  as  to  make 
it  an  equitable  action  for  an  accounting. — 
Porter  vs.  Pillebrown,  119  ^al.  285,  288,  61 
Pac  Rep.  822. 

2d.  Same— Sureties  may  be  Joined  as  de- 
fendants^—Separate  suit  against  administrator 
of  deceased  guardian  for  purpose  of  settling 
accounts  is  not  necessary  where  action  can 
be  maintained  against  his  sureties.  Entire 
matter  may  be  determined  in  one  suit  for 
accounting  by  administrator  and  payment  of 
mbney  found  due  from  estate  by  sureties.— 
Zurfluh  vs.  Smith,  186  Cal.  644,  647,  67  Pac. 
Rep.  1089. 

As  to  methods  of  obtaining  accounts  of 
deceased  guardians,  see  note  8  Am.  St.  Rep. 
684. 

27.  Gvardian  do  facto.  —  If  mother  upon 
death  of  father  takes  possession  of  estate  of 
children,  and  in  good  faith  maintains  them 
and  cares  for  property,  she  may,  upon  after- 
wards being  appointed  guardian  and  present- 
ing her  accounts  as  guardian,  include  therein 
account  of  her  transactions  with  minors  from 
time  of  death  of  their  father  to  time  of  her 
appointment  as  guardian.  For  transactions 
during  such  time  she  is  chargeable  In  equity  ; 
as  quasl-guardian  or  trustee  of  their  estates,  ; 
and  accounting  must  be  deeme  in  nature  of 
an  accounting  in  equity,  and  determined  upon 
equitable  principles.  Guardian  de  facto,  who 
is  not  guardian  de  jure,  will  be  allowed  to 
account  in  equity  upon  equitable  principles, 
and  win  be  allowed  for  all  proper  disburse- 
ments for  benefit  of  ward.  Mother  will  be 
allowed  in  equity  for  past  maintenance  of 
her  children  from  death  of  their  father  out 
of  estate  of  children,  though  she  has  separate 
estate.  Criterion  for  determining  whether 
past  maintenance  should  be  allowed  is  whether 
chancery  court  would  have  authorised  it  in 
advance.— Estate  of  Beisel,  110  Cal.  267,  275, 
276,  40  Pac.  Rep.  961,  42  Id.  819.  See  Morrison 
vs.  Bowman,  29  Cal.  887.  858. 

28.  An  account  filed  in  superior  court  en- 
titled "In  the  matter  of  guardianship  of 
Qustave  H.  Beisel  and  Oeorge  D.  Beisel"  will, 
nevertheless,  be  treated  as  an  accounting  In 
equity,  where  account  is  filed  by  mother  who, 
upon  death  of  her  husband,  father  of  minors, 
took  charge  of  estate  Inherited  by  minors 
and  thereafter  in  good  faith  cared  for  same, 
and  from  proceeds  thereof  maintained  chil- 
dren, notwithstanding  that  she  was  thereafter 
duly  appointed  guardian  of  one  of  such  chil- 
dren, and  that  third  person  was  appointed 
guardian  of  estate  of  another  of  such  minors. 
LAtter  guardian  cannot,  on  appeal,  object  on 
ground  of  want  of  jurisdiction  of  lower  court, 
where  It  appears  that  at  hearing  of  such 
account  he  expressly  waived  objections  to 
jurisdiction.  Such  account,  however,  should 
not  Include  items  of  receipts  and  expenditures 
concerning  estate  of  third  minor  who  is  not 
formally    made    party    to    such    accounting.— 
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Estate  of  Belsel,  110  Cal.  267,  277,  40  Pac,  Rep. 
961,  42  Id.  819.  See  Estate  of  Thompson,  101 
Cal.  349,  353.  354,  35  Pac.  Rep.  991,  36  Id.  98,  608; 
Estate  of  De  Leon,  102  CaL  637,  641,  36  Pac 
Rep.    864. 

As  to  acconntabllltT  of  parent  for  posses- 
sion of  property  of  Infant,  see  brief  86  L.  R. 
A.   87. 

29.     Same — Confpensatlon  not  allowable  to. — 

One  who  receives  money  belonering:  to  minor 
becomes  trustee  thereof,  and  as  such  he  must 
be  held  to  same  de^rree  of  responsibility  as 
if  he  had  been  formally  appointed  gruardian. 
In  accounting  for  fund  he  will  not  be  allowed 
to  avail  himself  of  his  fiduciary  character  for 
any  object  of  personal  benefit.  Hence,  he 
ought  not  to  be  allowed  for  any  portion  of 
it  which  he  may  have  appropriated  as  com- 
pensation to  himself  for  services  voluntarily 
rendered  in  maintenance  of  his  cestui  que 
trust  as  member  of  his  family — Starkle  vs. 
Perry,   71   Cal.   495,  498,  12  Pac.  Rep.  508. 

80.  Insane  snardlan. — ^If  after  appointment 
of  gruardian  he  himself  becomes  Incompetent 
that  fact  will  not  interfere  with  Jurisdiction 
of  court  over  estate  of  ward  and  person  of 
gruardian,  and  constitutes  no  defense  to  an 
action  against  gruardian  and  his  sureties  upon 
his  official  bond  to  recover  amount  found  due 
ward  upon  settlement  of  accounts  at  time  of 
allegred  incompetency  of  guardian.  Such  set- 
tlement is  conclusive.  Court  will  presume 
that  guardian  is  sane  until  suggestion  be 
made  to  it  of  his  incompetency,  when  It  will, 
in  exercise  of  Its  authority, "  consider  matter, 
and,  if  true,  appoint  some  person  to  represent 
him  in  settlement  of  his  accounts. — ^Brodrlb 
vs.  Brodrib.  66  Cal.  568;  Latalllade  vs.  Orena, 
91  Cal.  565,  25  Am.  St.  Rep.  223,  27  Pac.  Rep.  924. 

81.  APPEAL— May  be  taken  within  sixty 
days. — Settlement  of  guardian's  account  Is  a 
proceeding  in  which  appeal  from  probate 
court  to  supreme  court  may  be  taken  at  any 
time  within  sixty  days  after  entry  of  order.— 
Cook  vs.  Ceas,  143  Cal.  221,  226,  77  Pac.  Rep.  65. 

32.  Guardian  has  right  to  appeal  from  or- 
der of  probate  court  ordering  him  to  pay 
contested  claim  against  estate  of  his  ward. — 
Estate  of  Breslln,  186  Cal.  21,  82,  28,  66  Pac 
Rep.    962. 

88.  Bill  of  exceptions, — ^If  upon  appeal  by 
guardian  from  an  order  settling  his  final  ac- 
counts, former  ward  proposed  certain  amend- 
ments to  proposed  bill  of  exceptions,  one  of 
which  was  that  certain  book  of  accounts  which 
had  been  produced  by  guardian  at  hearing,  on 
his  cross-examination,  and  which  was,  by 
ward's  counsel,  placed  in  evidence,  should  be 
inserted,  and  if  such  proposed  amendment  be 
allowed  by  court  and  bill  settled  and  order 
engrossed  as  settled,  but  upon  attempt  to 
engross  bill  as  directed.  It  Is  found  that  pages 
of  book  containing  account  have  been  torn 
out  and  completely  destroyed,  court  is  not 
Justified  in  refusing  to  settle  and  certify  bill 
of  exceptions  until  guardian  produces  missing 
papers  where  there  Is  no  evidence  that  de- 
struction was  caused  by  guardian,  or  with 
his  knowledge,  and  where  court  has  not  In- 
vestigated  that   matter.     In   such   case,    It   Is 


duty  of  court  to  assist  appellant  In  making 
up  record,  and  writ  of  mandate  will  lie  to 
compel  trial  court  to  assist  in  making  up  such 
record  and  to  settle  and  certify  bill  of  excep- 
tions. Bill  should  state  all  facts  in  case  so 
far  as  possible.  Admission  made  for  purpose 
of  argument  and  for  want  of  proof  upon  hear- 
ing of  mandamus  that  mutilation  was  caused 
by  ward  will  be  binding  upon  lower  court  In 
settling  bill  of  exceptions. — Crooks  vs.  Supe- 
rior  Court,  186  Cal.  28,  24,  86,  68  Paa  Rep.   96. 

84.  Findings  conclnslve  In  absence  of  evi- 
dence.— On  appeal  by  contestant  from  order 
settling  guardian's  accounts,  finding  of  court 
that  all  Items  thereof  as  presented  are  true 
and  correct  must  be  taken  as  conclusive,  in 
absence  of  evidence. — Estate  of  Dow,  188  Cal. 
446,  450,  66  Pac.  Rep.  890. 

88.  Objections  to  account  first  raised  on 
appeal. — Objection  on  appeal,  by  executrix  of 
deceased  surety  of  guardian,  that  superior 
court  did  not  require  account  of  guardian  to 
show  amount  of  money  actually  invested  in 
certain  stocks  and  bonds,  Is  without  merit, 
where  it  appears  that  such  executrix  con- 
tested account,  and,  in  her  contest,  did  not 
specify  such  ground  as  one  of  objections 
thereto,  and  it  also  appears  that  money  so 
paid,  whatever  amount  may  have  been,  was 
received  by  bondsman  of  said  guardian  whose 
estate  is  represented  by  executrix,  and  it  is 
not  apparent  how  failure  in  not  showing 
amount  so  Invested  can  prejudice  estate  rep- 
resented by  executrix. — Estate  of  Dow,  ISS 
Cal.  446,  449,  65  Pac.  Rep.  890. 

88.  CONTB38T.  —  Administrator  of  deceased 
incompetent  has  right  to  contest  account  filed 
by  guardian  of  incompetent — Estate  of  Averili 
(Cal.  Aug.  18,  1901),  66  Pac.  Rep.  14. 

87.  Findings  nnneeeaaary.  —  In  proceedings 
to  contest  account  of  guardian,  express  find- 
ings are  unnecessary.  All  facts  necessary  to 
sustain  Judgment  or  order  of  lower  court  will 
be  presumed  on  appeal. — Estate  of  Averill 
(Cal.  Aug.  18.  1901),  66  Pac.  Rep.  14. 

88.  Order  of  court  settling  account  need  not 
be  reversed  because  of  failure  of  court  to 
make  findings  when  they  are  not  waived. 
When  findings  are  filed  in  contest  of  this  kind, 
they  may  be  considered  for  purpose  of  deter- 
mining issues  upon  which  any  finding  is  made, 
but  it  is  not  necessary  to  have  findings  In  such 
cases. — Estate  of  Schandoney,  188  C!al.  386, 
394.  65  Pac.  Rep.  877.  See  Miller  vs.  Lux,  100 
Cal.  609,  613,  36  Pac.  Rep.  346,  689;  Estate  of 
Levinson,  108  Cal.  450.  456.  41  Pac.  Rep.  488, 
42  Id.  479;  Estate  of  Adams,  131  Cal.  416,  480, 
63  Pac.  Rep.  888. 

89.  Modification  of  decree^— When  decree 
allowing  ^'^al  account  is  found  to  be  erroneous 
as  to  an  item  or  Items,  appellate  court  may 
direct  decree  to  be  corrected,  and  as  corrected* 
affirm  it.— Estate  of  Adams,  131  Cal.  416,  420. 
68  Pac.  Rep.  838;  Estate  of  Schandoney,  188 
Cal.  387,  394,  65  Pac.  Rep.  877. 

40.  DISCHARGE. — Guardian  may  obtain  or- 
der or  decree  that  he  has  fully  accounted  and 
paid  over  to  proper  parties  entire  residue  of 
estate  after  payment  of  debts  and  expenses. 
Such  decree  Is  called  discharge   (8 1697  anto). 


Tit.  XI,  ck.  XIT,  art*  in.]         DI8PUTBD  CLAIMS— AITKUAL  ACCOUNT* 


1)        8 1774 


and  Its  effect  to  to  exonerate  him  and  sure- 
ties on  hto  bond.  Thla  dischar^re  court  to 
prohibited  from  srrantlns  until  one  year  after 
ward's  majortty  (Civ.  Code  1 267).— Cook  vs. 
Ceas,  148  CaL  221,  22S.  228,  229,  284,  77  Pao. 
Rep.  €6. 

Am    to   dlseluwe^   see    KBniR»8     CTC.    CIT. 

€amm  f  ssz. 

41.    DisFimDD  citAiMs  agahtst  bstatb; 

— Superior  court  sitting  In  probate  has  no 
jurisdiction  to  hear  and  determine  disputed 
claim  against  sruardian  or  estate.  It  can  settle 
guardian's  account  and  can  allow  or  reject 
any  item  of  expenditure  which  he  had  deemed 
proper  charge  and  paid;  but  when  there  is 
claim  against  estate  which  guardian  contests 
as  invalid.  Issue  thus  raised  between  claimant 
and  guardian  is  proper  subject  of  civil  action, 
and  can  be  legitimately  brought  before  court 
only  by  such  action.  There  is  no  provision  of 
our  code  on  subject  of  guardian  and  ward 
which  undertakes  to  give  probate  court  juris- 
diction to  determine  contests  between  alleged 
debtors  and  creditors  such  as  Is  involved  in 
contested  claim  of  that  sort.  There  Is  no 
provision  at  all  for  presentation  of  claim  to 
guardian  as  there  is  in  case  of  administrator. 
—Estate  of  Breslin,  185  Cal.  21,  22,  66  Pac 
Rep.  962. 

42.     DUTY   TO  ACCOUNT— Anniial  accoimts. 

—Guardian  should  follow  direction  of  statute 
and  make  accounts  and  reports  therein  re- 
quired of  him.  His  own  safety,  and  require- 
ments of  business  prudence,  and  welfare  of 
ward  and  his  estate  demand  this.  The  statute 
does  not  require  annual  accounts  of  guardian, 
but  it  would  be  better  for  all  concerned  If  so 
made.  At  same  time,  it  cannot  be  said  that 
failure  to  strictly  comply  with  statute,  or 
neglect  to  render  accounts  with  some  regu- 
larity and  promptness,  necessarily  Imposes 
punitive  responsibility  upon  guardian.  If 
there  be  losses  to  estate,  question  of  guard- 
ian's liability  therefor  depends  much  upon 
circumstances  under  which  loss  occurred. — 
Estate  of  Curtis,  121  Cal.  468,  472,  68  Pac. 
Rep.    986. 

48.  Court  has  Jurisdiction  to  examine  and 
settle  an  account  rendered  by  guardian  before 
expiration  of  a  year.  Section,  while  making 
It  duty  of  guardian  to  file  his  account  upon 
expiration  of  year,  does  not  prohibit  him  from 
filing  and  presenting  it  sooner. — Estate  of 
Hayden,   146  Cal.   78,  74,   76,   79  Pac.  Rep.   688. 

44.  Flaal  accoiuit. — By  1 1764  subd.  8  ante, 
guardian  is  required  ''at  the  expiration  of  his 
trust  to  settle  his  accounts  with  court,  or  with 
ward  If  he  be  of  full  age,  or  his  legal  repre- 
sentative, and  to  pay  over  and  deliver  all  es- 
tates, moneys,  and  effects  remaining  in  his 
hands,  and  due  from  him  on  settlement,  to 
person  who  is  lawfully  entitled  thereto."— 
Estate  of  Curtis,  121  Cal.  468,  474,  68  Pao. 
Rep.    936. 

45.  Same — ^Faflnre  to  makoy  to  breaek  of 
bond. — Failure  to  render  final  account  of 
guardianship  to  probate  court,  and  to  make 
settlement  with  probate  Judge  or  with  ward, 
and  to  deliver  all  property  In  his  hands  to 
ward  when  latter  attains  age  of  majority, 
constitutes  breach  of  his  bond,   for  which  he 


and  hto  sureties  are  liable  after  settlement 
of  estate.— Estate  of  Curtis,  121  Cal.  468,  474, 
68  Pac   Rep.   986. 

As  to  ventoval  troat  oflee  far  ffeUnre  to  ae- 
cooMty  see  post  81801. 

4«.  Same— Improper  deaignatiov  of;  as  an- 
nual accovntt — Although  account  may  be 
tf—lgiialad.  aa  an  annual  account,  neverthe- 
less. If  it  appears  raally  to  have  been  in- 
tended for  final  account,  and  guardian  had, 
prior  to  settlement  of  such  account,  resigned 
his  trust  and  another  had  been  appointed  In 
his  place,  It  may  be  properly  treated  by  court 
as  final  account  and,  as  to  him  and  sureties  on 
his  bond,  it  is  a  final  account.  A  surety  who 
has  appeared  and  contested  such  account  can- 
not, thereafter,  claim  to  have  been  misled 
by  designation  of  such  account  as  an  annual 
account.— Estate  of  Dow,  188  Cal.  446,  449,  66 
Pac.  Rep.  890. 

47.  ITBMIZBD  STATBMBNT.— Charges  for 
medical  services  are  sufllclently  Itemized  when 
they  show  date  of  payment,  amount,  person  to 
whom  paid,  and  nature  of  services.  It  Is  not 
necessary  that  bill  of  physician  or  of  lawyer 
should  contain  each  item  that  goes  to  make 
up  charge.  If  amount  of  charge  is  disputed, 
or  if  it  is  denied  that  services  were  performed, 
court,  on  hearing,  may  go  into  particulars. — 
Estate  of  Hayden,  146  Cal.  78,  76,  79  Pac  Rep. 
688. 

4S.  JURISDICTION  TO  SESTTLBS  AC- 
COUNTS.— It  is  peculiar  province  of  probate 
court  to  settle  accounts  of  guardians,  and  It 
has  authority  to  do  so  even  after  letters  are 
revoked.  Statute  contemplates  that  its  power 
in  this  respect  shall  be  exclusive  In  those  cases 
In  which  necessary  authority  has  been  con- 
ferred. If  rule  were  otherwise,  suit  against 
sureties  on  official  bond  would  often  Involve 
settlement  of  complicated  account  before  Jury 
Instead  of  probate  court,  which  possesses  pecu- 
liar facilities  for  scrutinizing  accounts  and 
holding  guardian  to  proper  accountability. — 
Oraff  vs.  Mesmer,  62  Cal.  636,  637,  638;  Trump- 
ler  vs.  Cotton,  109  Cal.  260,  266,  41  Pac.  Rep. 
1033. 

As  to  limited  Jartodic^on  of  probate  covrta, 
see  ante  9  1764  and  note  par.  18. 

48.  After  ward  attains  majority* — Jurisdic- 
tion remains  in  probate  court,  after  ward's 
majority,  over  estate  in  hands  of  guardian, 
for  purposes  of  accounting  as  to  transactions 
during  minority  of  ward,  but  not  as  to  any 
occurring  after  ward  has  attained  his  major- 
ity. When  that  event  happens,  ward  Is  sul 
Juris,  and  legal  liability  which  attaches  to 
him  for  any  services  rendered  to  him  by  his 
guardian  arises,  not  out  of  relation  of  former 
guardian  and  ward,  but  out  of  contractual 
relations  established  between  them  as  con- 
tracting parties.  Such  liability  Is  not  enforce- 
able within  Jurisdiction  of  probate  court;  rem- 
edy upon  it  lies,  not  in  probate  proceedings, 
but  in  action  at  law.— In  matter  of  AUgler,  65 
Cal.  228,  229,  8  Pac.  Rep.  849;  Estate  of  Curtis, 
121  Cal.  468,  474,  63  Pac  Rep.  936. 

60.  An  agreement  between  former  ward 
and  his  late  guardian  that  guardianship 
should    continue,    and    that   as    guardian,    late 
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guardian  would  care  for  and  educate  ward,  U 
only  agrreement  for  advancement.  It  cannot 
extend  Jurisdiction  of  court. — Estate  of  Kin- 
cald.  120  Cal.  203,  205,  52  Pac.  Rep.  492. 

51.  Court  retains  Jurisdiction  after  ward 
attains  majority  to  compel  an  accounting,  and 
if  such  accounting  has  been  delayed,  court 
has  undoubted  Jurisdiction  to  pass  upon  all 
questions  as  to  care  of  estate  which  gruardian 
received  as  gruardian  duringr  wardship  down 
to  accounting;  inasmuch  as  any  money  or 
property  received  from  guardian  by  former 
ward  since  reaching  his  majority  was  so 
much  delivered,  court  would  also  allow  credit 
for  all  such  sums  or  property. — Estate  of  Kln- 
caid,  120  Cal.  203.  204,  52  Pac.  Rep.   492. 

52.  Court,  in  settling  account,  has  no  Juris- 
diction to  adjust  and  settle,  as  part  thereof, 
transactions  accruing  and  had  between  guard- 
Ian  and  ward  subsequent  to  date  when  latter 
reached  his  majority.  Accounting  is  In  nature 
of  proceeding  in  rem,  and  estate  is  res  and, 
after  majority,  only  matter  of  which  court 
has  Jurisdiction.  Finding  that  former  ward 
was  indebted  to  former  guardian  would  have 
no  force  or  effect  In  an  independent  proceed- 
ing. It  could  affect  estate  only,  and  would  not 
even  be  evidence  to  charge  former  ward  in 
another  proceeding.  Decree  binds  neither 
ward  nor  guardian,  except  as  to  estate  which 
guardian  received  as  guardian.  No  Jurisdic- 
tion is  given  to  ascertain  balance  against  a 
former  ward,  except  such  as  will  tend  to 
show  what  guardian  must  pay  or  deliver  to 
his  former  ward.— Estate  of  Kincald,  120  Cal. 
203,   205,   52   Pac.  Rep.   492. 

63.  Conclnalveneas  of  settlement  by  probate 
court.— A  settlement  and  allowance  of  account 
is  conclusive  upon  all  parties  in  interest,  ex- 
cept those  laboring  under  some  legal  disabil- 
ity, and  as  to  those,  their  rights  are  preserved 
by  5  237  of  Probate  Act,  whatever  may  be  the 
form  of  decree.- Racouillat  vs.  Requena,  86  Cal. 
651,  664.  655. 

54.  Court  of  equity  has  no  Jurisdiction  to 
re-examine  accounts  of  guardian  which  have 
been  settled  by  probate  court,  in  absence  of 
fraud.  If  only  Items  of  account  between 
guardian  and  ward  which  court  deals  with  in 
its  findings  in  an  equitable  action  are  exclus- 
ively those  contained  in  accounts  settled  by 
probate  court,  and  there  is  no  finding  as  to 
fraud  concerning  such  settlement,  decree  re- 
vising and  deducting  from  allowances  previ- 
ously made  to  guardian  will  be  erroneous.  As 
to  such  items,  order  of  probate  court  Is  final 
and  conclusive.— Estate  of  Wells,  140  Cal.  849, 
353,  73  Pac.  Rep.  1065. 

50.  Same-^Anjiual  accomit.  —  Settlement  of 
annual  account  is  conclusive  only  as  to  items 
actually  Included  therein. — Estate  of  Adams, 
131  Cal.  415,  4I7,  68  Pac.  Rep.  838.  See  Walls 
vs.  Walker,  87  Cal.  424,  426,  99  Am.  Dec.  290; 
Miller  vs.  Lux,  100  Cal.  609,  614,  35  Pac.  Rep. 
345.   639. 

66.  Same — Same — Only  prima  fade  evidence 
of  correctness. — Where  there  has  been  no  order 
for  investment  or  loan,  settlement  of  inter- 
mediate account  rendered  subsequent  to  trans- 
action is  not  conclusive  upon  right  of  ward 
to  question  propriety  of  guardian's  acts.     Set- 


tlement of  such  account  is  merely  prima  facie 
evidence  of  its  correctness,  subject  to  be  in- 
quired into.  Section  1789  post  provides  that 
all  proceedings  as  to  accounting  and  settle- 
ment of  account  of  guardian  must  be  had  and 
made  as  required  concerning  estates  of  de- 
ceased persons,  but  this  does  not  make  5  1738 
ante  as  to  conclusiveness  of  settlement  of 
administrator's  account  applicable  to  guard- 
ian's accounts.  Code  does  not  in  terms  pro- 
vide that  settlement  of  gruardian's  intermediate 
account  shall  be  conclusive.-rOuardlanship  of 
Cardwell,  65  Cal.  137,  141,  142. 

67.  Same — Attack  by  eross-eomplaint  In  ac- 
tion on  bond. — Whether  guardian  can,  after 
settlement  of  his  final  account  with  probate 
court,  attack  such  settlement  by  cross-com- 
plaint in  an  action  brought  against  him  and 
his  sureties  on  his  oflldal  bond,  was  discussed, 
but  not  decided,  by  supreme  court  Court  held 
that  settlement  and  allowance  of  final  account 
was  matter  vested  exclusively  by  constitution 
and  laws  in  probate  court,  and  that  determina- 
tion of  such  court  was  conclusive  until  re- 
versed or  modified  by  some  direct  proceeding 
Impeaching  it;  that  if  such  cross-action  be 
not  collateral  attack,  guardian  has  a  right, 
in  such  action  at  law,  to  maintain  such  equi- 
table cross-action  against  estate  of  his  former 
ward,  to  impeach  Judgment  settling  his  ac- 
count and  surcharge  and  falsify  his  accounts. 
Complaint  in  cross-action  ought  to  be  such  as 
would  be  maintainable  in  direct  action  on 
equity  side  of  court.  Cross-complaint  in  ac- 
tion before  court  did  not  do  this  Inasmuch  as 
it  did  not  point  out  by  distinct  averments  spe- 
cific mistakes  or  errors  in  account,  of  which 
guardian  complained,  but  alleged  generally 
that  account  is  "false  and  untrue  in  many 
particulars." — Brodrib  vs.  Brodrlb,  56  Cal.  563. 
564,  567. 

68.  Same — Relief  In  equity  for  fmnd. — Juris- 
diction of  superior  court  sitting  as  probate 
court  is  both  original  and  exclusive,  but  equity 
has  Jurisdiction  to  interpose  and  furnish  ap- 
propriate relief  where  Judgment  or  order  has 
been  obtained  by  employment  of  frauds  and 
artifices  such  as  would  Justify  interference  of 
such  court.  If  property  be  omitted  by  mistake 
or  be  subsequently  discovered,  court  of  equity 
may  exercise  its  Jurisdiction  in  premises  and 
take  such  action  as  Justice  may  require. 
Fraudulent  concealment  of  property  or  fraudu- 
lent disposition  of  it  is  general  and  always 
existing  ground  for  interposition  of  equity. 
Fraud  which  will  prevail  to  set  aside  Judg- 
ment or  decree  must  be  extrinsic  and  col- 
lateral to  question  examined  and  determined  in 
action.  Where,  within  two  days  after  an  in- 
competent had  been  adjudged  restored  to  ca- 
pacity, gruardian  filed  his  account  and  within 
twelve  days  obtained  his  approval  and  dis- 
charge as  guardian,  there  is  nothing  unreason- 
able in  ward  assuming  at  time  that  account 
rendered  was  true  and  correct,  and  in  his  not 
discovering  otherwise  until  too  late.  In  such 
case  an  appeal  would  not  avail  him  where 
fraud  does  not  appear  in  record,  and  motion 
would  not  reach  mischief  because  there  was 
an  appeal.  Nor  is  there  anything  unreasonable 
thereafter,  when  ward  discovers  fraud,  in 
court.  In  exercise  of  his  equity  powers,  calling 
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upon  ffuardlan  to  further  account  to  ward  and 
pay  over  to  him  any  money  which  may  appear 
upon  proof  to  belong  to  ward  by  reason  of 
alleged  frauds  and  concealments  of  gruardlan 
while  dischargingr  his  trust. — Sllva  vs.  Santos, 
188  Cal.  586.  641,  542.  71  Pac  Rep.  708. 

69.  Probate  court  ordinarily  has  Jurisdic- 
tion to  compel  eruardian  to  account,  and  its 
decree  settling  his  accounts  and  discharging 
him  from  his  trust  in  general  is  final  and  con- 
clusive. But  where  guardian  intentionally  and 
fraudulently  conceals  from  court  and  his  ward 
fact  that  he  received  certain  property  belong- 
ing to  ward,  and  in  his  accounts,  which  are 
presented  to  and  settled  by  court,  omits  any 
mention  of  such  property,  such  settlement  will 
not  shield  him  from  afterwards  being  called 
upon  in  court  of  equity  to  account  for  prop- 
erty so  concealed. — Lataillade  vs.  Orena,  91  Cal. 
565,  676,  25  Am.  St.  Rep.  228,  27  Pac.  Rep. 
924. 

60.  Same — Same — ^Form  of  complaints — Peti- 
tion filed  by  ward,  after  attaining  majority 
and  after  settlement  of  final   account  of  her 

.  guardian,  seeking  to  have  order  settling  ac- 
counts set  aside  and  accounts  of  guardian  re- 
opened on  ground  of  fraud,  will,  although  en- 
titled as  petition  In  matter  of  guardianship, 
be  considered  as  an  action  in  equity  invoking 
equitable  powers  of  court,  notwithstanding 
form  in  which  it  is  entitled,  especially  where 
pleadings  on  both  sides  are  drafted  in  effect 
as  they  would  be  in  suit  directly  in  equity 
for  same  purpose,  and  findings  and  decree 
made  and  entered  are  such  as  would  follow 
trial  of  such  action.  Although  findings  are 
unnecessary  in  settling  accounts  in  probate, 
they  are  properly  made  in  such  a  proceeding 
In  equity,  and  may  be  reviewed  on  appeal  from 

'  Judgment.— Estate  of  Wells,  140  Cal.  849,  852,  73 
Pac.  Rep.  1065. 

61.  Action  by  ward. after  attaining  his  ma- 
jority against  his  former  guardian  for  an 
accounting,  In  which  cqmplalnt  alleges  receipt 
by  guardian  of  moneys  belonging  to  ward 
obtained  from  sale  of  real  estate,  and  receipt 
of  other  money  from  sale  of  cattle,  does  not 
state  two  separate  causes  of  action.  Money 
received  constitutes,  in  defendant's  hands,  a 
single  fund,  though  derived  from  sale  of  real 
and  personal  property  and  received  at  different 
times.— Lataillade  vs.  Orena,  91  Cal.  566,  677, 
25  Am.  St.  Rep.  223,  27  Pac.  Rep.  924. 

02.  Same — Same — Sarchargtag  an  accoont. — 
Court  of  equity  will  not  open  settled  account, 
unless  for  fraud,  omission,  or  the  like.  If 
there  is  no  fraud,  it  will  only  grant  liberty 
to  surcharge  and  falsify  accounts.— La taillade 
vs.  Orena,  91  Cal.  666,  666,  26  Am.  St  Rep.  228, 
27   Pac.  Rep.   924. 

63.  Same — Snretles  Iboond  by* — Judgment  of 
probate  court  settling  account  of  guardian  is 
conclusive  against  him  and  sureties  alike. — 
Fox  vs.  Minor,  82  Cal.  Ill,  120.  See  Irwin  vs. 
Backus.  25  Cal.  214,  224;  Brodrib  vs.  Brodrib, 
56  Cal.  663,  565. 

64.  MORTGAGH  FOR  MONEYS  APPROPRI- 
ATED BY  GUARDIAN— Is  binding.— Note  and 
mortgage  given  by  guardian  to  his  ward  for 
security  for  moneys  of  ward  which  gruardlan 
had  received  and  appropriated  to  his  own  use. 


mortgage  being  recorded  and  delivered  to 
mother  of  minor  for  safekeeping,  is  given  upon 
sufiioient  consideration,  notwithstanding  that 
guardian  had  given  bond  for  faithful  perform- 
ance of  his  duties  as  guardian.  It  is  not  neces- 
sary that  amount  of  indebtedness  be  fixed  and 
determined  by  any  court  in  order  to  give  valid- 
ity to  such  mortgage.  Recording  and  delivery 
to  minor's  mother  for  him  constitute  sufficient 
delivery. — Jennings  vs.  Jennings,  104  CaL  160, 
168,  87  Pac  Rep.  794. 

6S.  PURPOSE  OF  ACCOUNTS.— Purpose  of 
provision  of  code  in  relation  to  accounts  is 
that  probate  Judge  shall  retain  supervision  and 
direction  of  guardian,  and  of  his  management 
of  person  and  estate  of  ward,  until  discharged 
by  appointing  power. — Allen  vs.  Tiffany,  63 
Cal.    16,    17. 

6«.  SETTIiBMBNT  BETWEEN  GUARDIAN 
AND  WARD.  —  Within  reasonable  time  after 
ward  arrives  at  full  age  guardian  may  settle 
his  accounts  with  ward;  though,  considering 
previous  relations  of  parties,  it  is  not  to  be 
supposed  that  it  was  intention  of  statute  that 
such  settlement  should  of  itself  constitute  dis- 
charge or  that  it  should  not  be  subject  to 
approval  or  disapproval  of  probate  Judge  prior 
to  discharge  by  him.  Probate  Judge  has  ex- 
clusive Jurisdiction  to  determine  state  of  ac- 
counts between  guardian  and  ward.  Ward  may 
agree  upon  settlement  with  guardian  subject 
to  approval  of  probate  Judge,  or  may  apply 
for  citation  compelling  guardian  to  settle  his 
accounts  before  probate  Judge.  But  to  hold 
that,  prior  to  such  accounting  before  probate 
Judge,  or  to  his  order  approving  settlement  in 
pais,  ward  may  bring  suit  in  district  court  for 
supposed  balance,  would  destroy  symmetry  and 
efllciency  of  system  furnished  by  our  law  for 
appointment  and  conduct  of  guardians  of  in- 
fants.—Allen  vs.  Tiffany,  68  Cal.  17,  18. 

67.  Guardian  may  settle  with  his  ward  the 
day  after  he  becomes  of  age  and  obtain  his 
release,  but  he  cannot  have  decree  of  court 
confirming  the  settlement  and  release  until 
ward  has  had  year  to  consider  whether  he 
will  confirm  or  repudiate  It  (Civ.  Code  5  256).— 
Cook  vs.  Ceas.  148  Cal.  221,  229,  77  Pac.  Rep.  65. 

As  to  aecK»nntlng  with  ward  or  his  legal  rep- 
resentatlve,  see  ante  1 1754  and  note. 

As  to  release  by  ward  after  maJorltTy  see 
KERR*S  OYC.  CIT.  CODE  §  266  and  note. 

As  to  mle  that  volantary  statement  between 
gnardlan  and  ward  la  no  part  of  snbseqaent 
settlement  by  eonrt,  see  8  Am.  Dec  682;  46 
Am.  Dec.  486. 

68.  Doctrine  of  nndne  Inllvenea  presumed 
applies  to  the  relation  of  guardian  and  ward. 
—Ross  vs.  Conway,  92  Cal.  682,  633,  636,  28 
Pac  Rep.  786;  Barkmeyer  vs.  Kellerman,  82 
Ohio  St.  289,  80  Am.  Rep.  677. 

See  also  KERR'S  CYO.  CIT,  CODE  %  1676  and 
note  par.  21. 

As  to  dealings  of  guardian  with  ward,  se6 
monographic  note  89  Am.  St.  Rep.  802-808. 

As  to  relation  of  gnardlan  and  ward  being 
confidential,  see  KERR'S  CYC.  CIT.  CODE  §  260. 

As  to  release  from  ward  to  gnardlan  soon 
after  termination  of  relation  or  at  or  before 
time  of  settling  accounts  and  delivering  up 
estate,  see  note  29  Am.  Dec  89. 
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69.  SBTTLEnffCNT— Not  refaned  becaane  of 
del«ffatIon  of  manasement. — If,  as  result  of  an 
arrangement  amongst  relatives  of  ward,  an 
incompetent  person,  actual  care  and  custody 
of  ward  and  manaerement  of  his  business  affairs 
are  left  In  hands  of  his  relatives,  who  are 
familiar  with  his  '^mairs,  and  gruardlan  acts 
In  good  faith  In  matter,  court  will  not  refuse 
to  settle  his  accounts  because  he  has  not  per- 
sonally managed  estate.  —  RacoulUat  vs.  Re- 
Quena,  36  Cal.  661,  664,  655. 

70.  STATUTES  OF  LIM ITATIONS -— DnrlAS 
period  of  adinlnlatratloii.  —  No  allowance  to 
trustee  for  expenditures  properly  Incurred  dur- 
ing administration  of  trust  can  be  considered 
as  barred  by  statute  of  limitations.  Expend- 
itures made  for  benefit  of  children  must  be 
deemed  In  equity  as  having  been  made  out 
of  their  funds  and  as  constituting  equitable 
offset  to  liability  of  trustee,  who  could  not 
plead  statute  of  limitations  in  defense  of  lia- 
bility. Credits  are  no  more  barred  by  statute 
than  is  charge  against  trustee.  —  Estate  of 
Beisel,  110  Cal.  267,  276,  40  Pac.  Rep.  961,  42 
Id.  819.   ' 

71.  Snbseqnent  to  ward's  majority, — ^Al- 
though an  action  be  in  form  one  for  account- 
ing, yet  if  grievance  complained  of  is  that 
defendant,  as  guardian,  knowingly  received 
and  held  moneys  in  trust  for  plaintiff  and 
appropriated  same  to  his  own  use,  and  at 
all  times  fraudulently  concealed  from  plaintiff 
fact  that  he  had  ever  received  or  held  any 
such  moneys  or  any  money  in  which  plaintiff 
had  any  interest,  it  is  such  an  action  as  is 
contemplated  by  8  338  subd.  4  ante,  providing 
that  an  action  for  relief  on  ground  of  fraud  or 
mistake  must  be  commenced  within  three  years 
from  discovery  by  aggrieved  party  of  facts 
constituting  fraud  or  mistake. — Latalllade  vs. 
Orena,  91  Cal.  666,  577,  26  Am.  St.  Rep.  228,  27 
Pac.  Rep.  924.  See  Coffey  vs.  Qreenfleld,  62 
Cal.    602,    609,    610. 

72.  So  far  as  statute  of  limitations  Is  con- 


cerned, an  action  by  ward  against  former 
guardian  for  an  accounting  will  not  be  deemed 
to  have  accrued  until  some  event  occurs  suffi- 
cient to  put  him  on  inquiry,  where,  during 
minority  of  ward,  and  for  several  years  there- 
after, he  resided  in  family  of  his  guardian, 
who  was  likewise  his  stepfather,  and  was 
brought  up  as  one  of  members  of  family,  and 
where  he  always  placed  implicit  confidence  in 
whatever  defendant  told  him,  and  never 
doubted  Its  truth,  and  defendant  had  told  him 
that  land  and  cattle  which  were  subject-matter 
of  action  were  not  property  of  ward,  but  be- 
longed to  guardian  personally,  and  he  had 
no  knowledge  and  no  reason  to  suspect  that 
fraud  was  being  practised  upon  him,  he  can- 
not, under  such  circumstances,  be  said  to  have 
failed  to  use  due  diligence  to  detect  fraud,  and 
action  will  not  accrue  until  occurrence  of  such 
event.  Complaint  under  such  circumstances 
should  state  when  discovery  waM  made  and 
what  it  was  and  how  it  was  made,  and  why 
it  was  not  made  sooner. — ^LataiUade  vs.  Orena, 
91  Cal.  666,  578,  25  Am.  St.  Rep.  223,  27  Pac. 
Rep.   924. 

78.  It  is  doubtful  if  any  statute  of  limita- 
tions constitutes  a  bar  to  an  action  by  ward 
to  compel  final  accounting  by  guardian,  but 
if  there  is,  it  must  be  8  348  ante,  prescribing 
period  of  four  years. — Cook  vs.  Ceas,  147  Cal. 
614,  619,  82  Paa  Rep.  870. 

74.  TITalver  of. — If  deceased  guardian  by  his 
will  expressly  waives  statute  of  limitations  as 
to  all  Just  obligations  and  in  his  will  recites 
fact  of  his  indebtedness  to  his  ward,  plea  of 
statute  of  limitations  will  not  bar  action  there- 
after brought  by  ward  for  recovery  of  money 
alleged  to  be  due  from  deceased  as  guardian, 
notwithstanding  sufficient  time  has  elapsed 
since  ward  attained  his  majority  to  bar  such 
an  action. — Olassell  vs.  Glassell,  147  Cal.  610, 
612,   82  Paa   Rep.   42.      . 

Aa  to  TerifleatloB  of  accovnty  see  ante  8  1778 
and  note. 


§  1775.  ALLOWANCE  OF  AOOOUNTS  OF  JOINT  OUABDIANS.  When  an 
account  is  rendered  by  two  or  more  joint  guardians,  the  court  may,  in  its  discre- 
tion, allow  the  same  upon  the  oath  of  any  of  them. 

History:  Enacted  Mareh  11,  1872,  founded  on  §§49,  384  Probate  Act; 
amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  68. 

§  1776.  EXPENSES  AND  OOBIPENSATION  OF  OUASDIANS.  Every  guar- 
dian must  be  allowed  the  amount  of  his  reasonable  expenses  incurred  in  the  execu- 
tion of  his  trust,  and  he  must  also  have  such  compenstion  for  his  services  as  the 
court  in  which  his  accounts  are  settled  deems  just  and  reasonable. 

History:  Enacted  March  11,  1872,  founded  on  §§47,  382  Probate  Act; 
amended  bj  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  237,  act  held  unconstitutional,  see  history,  §  5  ante. 


1.  Expense  of  legal  services. 

2.  Same — Action  against  estate  for  such  services 

will  not  lie. 

3.  Same — Discretion  of  probate  court  to  make 

allowance. 

4.  Same — Guardian  primarily  liable  for. 

5.  Same — Order  authorizing  contract  for. 
n.  Order  vacating  allowance. 


1.     BXPBBTSB     OF     LBOAL     SBRTICBS^— A 

STuardian  cannot,  without  authority  of  court, 
enter  into  contract  for  employment  of  lesal 
services  so  cus  to  bind  ward  or  in  any  way 
affect  his  property.  If  contract  of  employ- 
ment is  one  which  by  its  terms  precludes  any 
personal  recovery  against  eruardian,  attorney 
will    be    without    any    legral    cause    of    action 
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affalnst  either  guardian,  ward,  or  estate  of 
ward. — ^Morse  vs.  Hinckley,  124  Cal.  164,  157, 
56  Pac.  Rep.  896. 

2L,     AetloB  asainvt  estate  for,  will  not  He. — 

An  action  will  not  lie  against  minor  or  his 
estate  for  value  of  services  rendered  guardian 
of  such  minor  to  assist  him  in  execution  of 
his  trust.  Position  of  guardian  in  this  re- 
spect is  same  as  that  of  administrator  of  estate 
of  deceased  person.  Both  administrator  and 
guardian  are  primarily  liable  to  those  who  are 
employed  to  aid  them  in  care,  management,  and 
protection  of  estate,  and  question  as  to  lia- 
bility of  administrator  or  guardian  of  estate 
for  such  necessary  expenses  as  he  may  incur 
is  one  solely  between  administrator  or  guard- 
ian and  estate  which  he  represents,  and  jone 
which  court  having  jurisdiction  of  estate  has 
sole  power  to  determine.  Person  rendering 
services  to  administrator  cannot  maintain  ac- 
tion for  value  thereof  against  estate  or  against 
ward.— McKee  vs.  Hunt,  142  Cal.  526,  627,  77 
Pac.  Rep.  1103.  See  Hunt  vs.  Maldonado,  89 
Cal.   636,   687,   27  Pac.  Rep.   66. 

S.  Discretion  of  probate  eovrt  to  make  al« 
lowance. — ^In  making  allowances  to  guardian 
of  incompetent  for  services  rendered,  much 
must  be  left  to  discretion  of  court  This'  dis- 
cretion is  not  limited  by  fact  that  there  is 
uncontradicted  testimony  of  witnesses  as  to 
their  opinions  that  larger  amount  should  have 
been  allowed. — Estate  of  Averill  (Cal.  Aug.  13 
1901).  66  Pac.  Rep.  14. 

4.  Guardian  primarily  liable  for.— If  guard- 
ian makes  valid  contracts  with  an  attorney 
for  services  performed  for  ward,  he  may  be 
held  liable,  and  if  he  pays  it  and  probate 
court  shall  deem  expenditure  necessary  to 
protect  interest  of  ward,  it  may  be  allowed 
from  ward's  estate.  But  it  is  an  expense  in- 
curred by  guardian  in  performance  of  his 
duties  for  which  he  is  primarily  liable.  Such 
fee  cannot  be  recovered  in  an  action  by  attor- 


ney against  ward  personally. — ^Hunt  vs.  Maldo- 
nado, 89  Cal.  636,  637,  27  Pac.  Rep.  66. 

5.  Order  authorlalng  contract  for. — An  order 
of  court,  made  upon  application  of  guardian 
under  S  284  ante,  substituting  an  attorney  for 
guardian  in  place  and  stead  of  attorney  for- 
merly employed  by  her,  and  who  had  refused 
to  consent  to  substitution,  is  not  to  be  con- 
sidered as  an  order  of  court  authorizing  guard- 
ian to  make  contract  for  services  of  attorney 
which  would  affect  property  of  estate  of  a 
minor  or  to  require  performance  of  any  legal 
service.  Whether  or  not,  under  our  statute, 
court  can,  under  any  circumstances,  authorize 
contract  for  legal  services  for  benefit  of  es- 
tate, effect  of  which  would  be  to  render  estate 
of  minor  directly  liable  to  attorney  rendering, 
was  not  decided.— McKee  vs.  Hunt,  142  Cal.  526, 
528,  77  Pac.  Rep.  1103.  See  Morse  vs.  Hinckley, 
124  Cal.  164,  157,  56  Pac.  Rep.  896. 

6.  ORDBR  VACATING  AN  ALLOWANCE.— 

Where,  upon  an  application  for  an  order  va- 
cating prior  order  by  which  sum  of  |3,800 
had  been  allowed  to  an  attorney  for  services 
in  certain  proceedings  touching  guardianship 
of  an  insane  person,  which  sum  was  paid  out 
of  funds  of  insane  person,  and  for  an  order 
requiring  attorney  to  repay  said  sum,  court 
makes  an  order  vacating  allowance,  but  is 
silent  as  to  application  to  compel  attorney  to 
repay  same,  such  silence  is  in  legal  effect  de- 
nial of  that  part  of  motion.  Mandamus  will 
not  lie  to  compel  Judge  to  act  thereupon.— 
Townsend  vs.  Angellotti,  129  Cal.  466,  468,  62 
Pac.  Rep.   69. 

As  to  allowance  to  gnardlan  for  counsel  teem, 
see  note  89  Am.  St.  Rep.  316. 

Ajt  to  allowance  to  gnardlan  for  Improve- 
ments placed  on  ward's  estate  during  his 
minority,  see  note  81  Am.  St.  Rep.  180. 

As  to  reluiburseuient  for  advancements  for 
necessary  maintenance,  support,  or  education, 
see  ante  8  1771  and  note. 


ARTICLE  nr. 

THE    SALE    OF    PROPERTY    AND    DISPOSITION    OP    THE    PROCBEDa 


§  1787.     Order  of  sale,  to  specify  what. 

§  1788.     Bond  before  selling. 

§  1789.    All  proceedings  for  sales  of  property  by 

guardians  to  conform  to  chapter  seven 

of  this  title. 
§  1790.    Limit  of  order  of  sale. 
§  1791.    Conditions   of   sales   of   real   estate   of 

minor  heirs.     Bond  and  mortgage  to 

be  given  for  deferred  pajrments. 
§  1792.    Court  may  order  the  investment  of  money 

of  the  ward. 


§  1777.    May  sell  property  in  certain  cases. 

§  1778.    Sale  of  real  estate  to  be  made  npon  order 

of  eoiirt. 
§  1779.     Application  of  proceeds  of  salea. 
§  1780.    Investment  of  proceeds  of  sales. 
§  1781.     Order  for  sale,  how  obtained. 
§  1782.    Notice  to  next  of  kin,  how  given. 
§  1783.    Copy  of  order  to  be  served,  published,  or 

consent  filed. 
§  1784.     Hearing  of  application. 
§  1785.    Who  may  be  examined  on  such  hearing. 
§  1786.    Costs  to  be  awarded,  to  whom. 

§  1777.  MAY  SELL  PB0PEBT7  IN  OEBTAIN  OASES.  When  the  income  of 
an  estate  under  guardianship  is  insufficient  to  maintain  the  ward  and  his  family,  or 
to  maintain  and  educate  the  ward  when  a  minor,  his  guardian  may  sell  his  real  or 
personal  estate,  or  mortgage  the  real  estate  for  that  purpose,  upon  obtaining  an 
order  therefor. 

History:     Enacted   March    11,   1872,   founded   oq   §§20,   355   Probate   Act; 
amended  February  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  84. 
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SALB  OF  PROPERTY,  WHBN— COLLJkTBRAL.  ATTACK  ON. 


[Pt.  III. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Affirmance — By  ward  of  irrefiplar  sale. 

3.  Circumstances  necessitating  stue,  mortgage, 

etc. 

4.  Same — Mortgage  must  be  for  ward's  own 

debt. 
5, 6.  Same — Necessity  for  a  sale  ezigts  when 

it  is  expedient. 
7-13.  Collateral  attack  on  sale. 
14, 15.  Constitutionality. 
16-18.  Same — ^Special  law. 

19.  Same — Dnder  Mexican  law. 
20, 21.  Foreign  guardian  cannot  selL 

22.  Guardian's  power  limited  l^  ward's  right. 

23.  Lease. 

24.  Same  ~  Execution  of. 

25, 26.  Liens  invalid  unless  authorized  by  eomt. 

27.  Same — ^Unauthorized  mortgage. 

28.  Property  subject  to  sale. 

29.  Same— Homestead  of  insane  person. 

30.  Same — Homestead  of  minor. 

31.  Same  —  Land    under    eontraet    to    tUrd 

party,  when. 

32.  Same--<)rder  of  probate  eovrt  not  pxop- 

erty  of  ward,  when. 

33.  Same — Undivided  interest. 

34.  Same — Same — ^Besultins  in  partition. 

35.  Sale  after  ward's  deat^  is  void. 
36-39.  Sale  without  authority  of  eourt,  invalid. 

40.  Same — Consent  of  infant  not  binding. 
41,42.  Testamentary  provision  for  sale. 
43.  Title  passes,  when. 

1.  APPLIESD,  CITBD,  CONSTRVBD,  RSU 
FBRRESD  TO,  etc.,  In:  Smith  vs.  Biaeallux,  88 
Cal.  344,  350,  366,  357,  21  Pao.  Rep.  16,  28  Id. 
314  (construed  with  81687  ante,  881778,  1781 
post);  Estate  of  Hamilton,  120  Cal.  421,  424, 
428,  52  Pac.  Rep.  708  (construed);  Estate  of 
Ceas,  134  Cal.  114,  116,  66  Pac.  Rep.  187  (ap- 
plied); Estate  of  Hayden,  1  Cal.  App.  76,  76, 
81  Pac.  Rep.  668  (construed). 

A«  to  provtnlons  relatlns  to  sale*  af  property 
belomslns  to  estates  of  deoeased  pemons  belnff 
applicable,  see  post  88  1789,  1808  and  notes. 

An  to  similar  provisions  relating  to  estates 
of  decedents,  see  ante  8  1616  et  seq.  and  notes. 

2.  AFFIRMANCE  —  By  ward,  of  irresnlar 
sale. — Irregular  sale  may  be  affirmed  by  ward 
after  becoming  of  age.  Proceedings  Instituted 
by  ward  against  gfuardian  for  settlement,  in 
which  she  charges  him,  among  other  things, 
with  proceeds  of  sale,  and  which  she  finally 
receives,  is  an  affirmance  of  sale. — Burroughs 
vs.  De  Couts,  70  Cal.  861,  878,  11  Pac.  Rep.  734. 

3.  CIRCUMSTANCES  NECESSITATING  A 
SALE,  MORTGAGE,  ETC^-Necessity  or  expedi- 
ency of  sale  must  arise  from  one  or  more  of 
)hese  circumstances:  1.  Existence  of  debts  due 
from  ward,  which  cannot  be  paid  out  of.  his 
personal  estate  and  income  of  his  real  estate; 

2.  Insufficiency  of  income  of  estate  of  ward  to 
maintain  ward  and  his  family,  or  to  educate 
his    family,    or    to   educate   him    when    minor; 

3.  That  It  would  be  for  benefit  of  ward  that 
his  real  estate,  or  part  thereof,  should  be  sold, 
and  proceeds  put  out  on  interest  or  Invested 
in  some  productive  stock  (88 15*  20,  21  of 
act  to  provide  for  appointment  and  prescribe 
duties  of  guardians).— Fitch  vs.  Miller,  20  Cal. 
352.  888;  Smith  vs.  Biacalluz,  83  Cal.  344,  849, 
LM   Pnc.  Rep.  15.  23  Id.  314.     See  post  81778. 


4.     Mortgage  most  be  for  ward's  owns  debt. — 

Where  petition  and  order  disclose  that  mort- 
gage was  given  as  security  for  aggregate  in- 
debtedness of  19,500  due  from  minors,  their 
adult  brothers  and  sisters,  and  their  mother, 
to  mortgagee,  and  that  aggregate  indebtedness 
of  minors  was  |5,000,  mortgage  cannot  be  sus- 
tained by  reason  of  fact  that  minors,  who  were 
to  have  more  than  one  half  of  benefit  of  loan, 
were  to  furnish  less  than  one  fourth  of  se- 
curity. Law  cannot  be  construed  to  authorize 
mortgage  of  minor's  estate  to  pay  any  debt 
but  his  own.  It  must  be  such  a  mortgage  as 
he  can  discharge  by  paying  what  he  Is  indi- 
vidually bound  for,  and  such  aa  will  admit  of 
redemption  by  payment  of  that  which  is  due 
from  him  on  his  own  account.  Such  mortgage 
will  be  void  as  not  only  attempting  to  mort- 
gage Interest  of  minor's  Indebtedness  to  secure 
a  sum  In  excess  of  their  aggregate  indebted- 
ness, but  also  in  attempting  to  mortgage  their 
separate  interests  for  their  aggregate  debt. — 
Howard  vs.  Bryan,  188  Cal.  267,  264,  66  Pac 
Rep.  462. 

B.  If  eceaslty  for  sale  exiata  whca  It  la  eac- 
pedfcat,  or,  what  is  same  thing,  can  be  made 
with  ,  propriety. — Smith  vs.  Biscallua*  ^  88  CaL 
344,  856,  21  Pae.  Rep.  16,  28  Id.  814. 

6.  Where  it  appears  that  ranch  la  unpro- 
ductive, that  err  eater  part  of  it  is  occupied  by 
persons  who  refuse  to  pay  any  rent,  who  are 
cutting  down  and  destroying  trees,  and  that 
it  is  subjected  to  heavy  taxes,  which  will 
amount  to  more  than  value  of  land  by  time 
all  infants  come  of  age»  such  facta  tend  to 
show  expediency  of  sale  of  ward's  estate  in 
ranch  and  investment  of  proceeds  at  interest, 
and  it  la  within  Jurisdiction  of  court  to  order 
a  sale.  Such  facts  tend  to'  show  expediency 
of  sale  of  ward's  estate,  and  present  case  for 
exercise  of  Judgment  of  court — ^Fitch  vs.  Mil- 
ler,  20  Cal.   862,   886. 

As  to  sales  of  real  eatate^  aee  ante  8  1636 
et  seq.  and  notea. 

7.  COIiLATBRAIi  ATTACK  OH  SAIjB<— Pro- 
ceedings for  appointment  of  guardian  and  sale 
of  real  property  belonging  to  ward,  which  are 
regular  on  their  face,  cannot  be  attacked  col- 
laterally. It  is  well  settled  that  Judgment 
regular  on  its  face  and  rendered  by  court 
having  full  Jurisdiction  to  render  it,  cannot  be 
attacked  collaterally  on  ground  of  fraud,  col- 
lusion, or  other  matter  aliunde.  If  it  is  sought 
to  have  sale  set  aside  on  ground  of  collusion 
between  guardian  and  purchaser,  direct  action 
for  purpose  of  setting  aside  Judgment  of  pro- 
bate court  should  be  brought.— Hodgdon  vs. 
Southern  Pac.  R.  Co.,  76  Cal.  642,  648,  17  Pac. 
Rep.  938. 

8.  Objections  which  only '  touch  regrularity 
of  proceedings  after  Jurisdiction  has  been  ac- 
quired are  subjects  for  correction  on  appeal 
and  cannot  be  considered  when  arising  col- 
laterally.—Fitch  vs.  Miller,  20  Cal.  862,  887. 

9.  Where  court  has  Jurisdiction  to  make  or- 
der of  sale.  Its  Judgment  and  orders  must  be 
treated,  for  purposes  of  collateral  attack,  as 
conclusive  of  matters  determined.~-Denni8  vs. 
Winter.  68  Cal.  16,  17. 

10.  In  collateral  proceeding.  Jurisdiction  of 
court  and  order  of  sale  cannot  be  attacked  oo 


L 


Tit.  XI,  ch.  XIV,  art.  IV.]       PRBSUMED  REGUULR— CONSTITUTIONALITY. 


(2287)        S 1777 


Srround  that  there  was  no  sviRcient  descrlDtlon 
of  property  to  be  sold  In  appraisement,  '  or 
thai  appraisement  In  form  made  did  not  sriv6 
sufficient  Information  to  court  to  enable  it'  to 
exercise  its  prerogrative  in  rendering  Judgment. 
—Smith  vs.  Blscallus,  88  Cal.  844,  869,  21  Pae. 
Rep.  15.   28  Id.  814. 

11.  Presunptloii  of  regularity. — In  collateral 
attack  upon  Judgment  decreeing  sale  of  minor's 
land,  burden  of  proof  is  upon  person  making 
attack.  Order  of  sale  is  presumed  to  have  been 
valid  one,  until  contrary  is  shown.  If  evidence 
does  not  show  how  posting  of  notice  was  per- 
formed, and  when  it  was  done.  It  will  be  pre- 
sumed that  it  was  done  in  proper  manner  and 
at  proper  time.  It  is  not  permissible  to  go 
outside  record  of  proceeding  and  by  extrinsic 
evidence  attack  validity  of  guardian's  sale. — 
Asher  vs.  Yorba,  12S  Cal.  618,  616,  616,  68  Pac. 
Rep.   187. 

12.  If  facts  and  circumstances  on  which  pe- 
tition Is  founded,  tending  to  show  necessity  or 
expediency  of  sale,  are  not  sufficiently  set 
forth,  but  it  appears  by  decree  that  there 
was  full  examination  and  that  such  facts  were 
supplied  at  hearing,  it  will  be  presumed  on 
collateral  attack  that  court  determined,  upon 
sufficient  proof,  that  condition  of  estate  and 
facts  and  circumstances  surrounding  it  were 
such  as  rendered  sale  necessary  or  expedient. — 
Smith  vs.  Blscailuz,  88  Cal.  844,  866,  21  Pac 
Rep.   15,   28  Id.  814. 

18.  In  action  to  foreclose  mortgage  given 
under  provisions  of  this  chapter,  objection  that 
order  authorizing  mortgage  was  invalid  is 
collateral  attack,  and  only  those  facts  and 
matters  which  appear  upon  face  of  record 
are  to  be  considered,  and  if  they  show  no  ex- 
cess or  defect  of  Jurisdiction,  no  mere  error 
of  court  in  exercise  of  its  Jurisdiction  or  Ir- 
regularity in  proceedings  will  invalidate  order. 
In  examining  record,  same  presumptions  are 
Indulged  in  favor  of  regularity  and  validity 
of  proceedings  as  those  which  govern  con- 
struction of  record  in  ordinary  cases. — ^Howard 
vs.  Bryan,  183  CaL  257,  262,  268,  66  Pao.  Rep. 
462. 

14.  GONSTITUTIONAIilTT.  —  It  is  dearly 
within  power  of  legislature,  as  parens  patria, 
to  prescribe  such  rules  and  regulations  as  it 
may  deem  proper  for  superintendence,  dispo- 
sition, and  management  of  property  and  effects 
of  infants,  lunatics,  and  other  persons  who  are 
Incapable  of  managing  their  own  affairs.  Act 
of  legislature  especially  authorizing  guardian 
to  sell  real  property  belonging  to  minors, 
where  act  is  based  merely  on  expediency  and 
benefit  of  sale  to  minor,  is  not  unconstitu- 
tional and  void  on  ground  that  in  passing  it 
legislature  assumed  to  exercise  powers  of 
Judicial  nature.  Such  act  is  not  Judicial  one, 
and  proceeding  does  not  deprive  any  party  of 
his  property.  Only  effect  is  to  change  his 
estate  from  real  to  personal  estate,  legal  in- 
terests in  property  or  avails  thereof  being 
wholly  secured  for  his  benefit.  In  year  1858 
special  law  was  enacted  by  state  legislature 
authorizing  father  to  sell  Interest  In  real 
estate  which  he  had  theretofore  deeded  to  his 
minor  children,  upon  his  procuring  letters  of 
guardianship  upon  estate  of  his  children,   ex- 


ecuting bond  and  submitting  sale  to  probate 
court  for  confirmation.  At  time  of  passage 
there  was  no  general  statute  in  force  author- 
ising sale  of  estate  of  minor  except  for  his 
education  or  maintenance  or  payment  of  debts. 
Supreme  court  held  that  this  a^t  was  constitu- 
tional and  that  upon  complying  with  act, 
father,  as  guardian,  might  convey  good  title. —  ( 
Brehham  vs.  Davidson,  61  Cal.  862,  860.  | 

16.     Fact   that   minors   are   infants   residing  , 
in   this   state   and    have   estates    to   be    taken  I 
oare    of   authorizes    appointment    of    guardian   ; 
and  subjects  them  and  their  property  to  con-   > 
trol    of   probate    court.      Fact    that   it    is    not   | 
necessary   to   probate   will   under  which   they 
hold  as  devisees,  testator  having  died  before 
.adoption    of   common    law,    cannot   affect   lia- 
bility of  property  of  wards  to  be  sold  under 
order   of  probate   court. — Fitch   vs.   Miller,    20 
CaL  862,  886. 

16.  Speelal  law. — Where  there  is  regularly 
appointed  and  qualified  guardian  of  estates  of 
minors,  and  general  law  provides  for  sale  of 
their  property  for  purpose  of  maintenance  and 
education  of  wards,  legislature  may  not  by 
special  act  authorize  mother  who  is  not  such 
guardian  under  general  law  to  sell  such  land 
for  purpose  of  maintenance  and  education  of 
her  children.  Such  an  act  entirely  ignores 
rights  and  powers  of  guardian,  who*  has  au- 
thority coupled  with  Interest,  and  withdraws 
estate  from  Jurisdiction  and  control  of  probate 
court  which  that  court  might  rightfully  exer- 
cise under  general  law.  Such  acts  authorizing 
sale  fire  permissible  only  when  party  standing 
in  position  of  trustee  applies  for  permisslor 
to  make  sale  for  purpose  apparently  for  inter- 
est of  cestui  que  trust,  and  there  are  no  ad- 
verse Interests  to  be  considered  and  adjudi- 
cated, in  which  case  it  is  not  one  requiring 
Judicial  action. — ^Lincoln  vs.  Alexander.  52  Cal. 
482,  486. 

17.  Special  act  of  legislature  authorizing 
D,  mother  and  guardian  of  minor,  at  her 
discretion  to  sell  real  estate  of  minor,  subject 
to  confirmation  of  probate  court,  is  not  con- 
strued as  an  appointment  of  mother  as  guard- 
ian, but  requires  that  before  such  sale  she 
shall  be  regularly  appointed  under  general 
law  relating  to  guardians.  Such  act  does  not 
confer  power  of  sale  upon  mother  individually, 
but  in  her  capacity  as  guardian.  Sale  made 
upon  presumed  authority  of  such  act,  without 
having  procured  appointment  as  guardian  by 
probate  court  in  accordance  with  general  law, 
is  void.— Paty  vs.  Smith,  50  CaL  153,  169. 

18.  Section  ^2  of  General  Railroad  Act,  ap- 
proved May  20,  1861.  as  amended  April  27. 
1863,  authorized  guardian  to  sell  land  belong-  ! 
ing  to  ward  to  railroad  company  where  it 
was  necessary  for  public  purposes  that  rail- 
road company  should  acquire  such  land.  No 
particular  form  of  conveyance  or  procedure 
was  prescribed.  The  only  limitation  upon  sale 
was  that  It  should  be  approved  and  confirmed 
by  probate  Judge.  In  such  case,  if  deed  was 
in  proper  form  to  convey  estate,  and  probate 
Judge  found  it  was  case  within  statute  and 
approved  sale,  proceeding  was  sufficient.— 
Hodgdon  vs.  Southern  Pao.  R.  Co.,  75  CaL  642, 
649,  17  Pac.  Rep.  928. 
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10.  Under  Mexlcam  law  formerly  In  force 
in  territory,  guardian  might  sell  estate  of  his 
ward  upon  showing  that  it  was  necessary  for 
maintenance  and  education  of  children  or  that 
It  would  be  of  advantage  to  minors  that  sale 
should  be  made.-TBraly  vs.  Reese,  61  Cal.  447, 
448,  462. 

As  to  Jurisdiction  of  equity  to  sell  Infant's 
real  estate,  see  briefs  7  !•.  R,  A.  534;  89  L.  R.  A. 
393;    45   L.   R.   A.   713. 

As  to  mrhether  equity  baa  Inherent  Jvrlsdle* 
tlon>  la  absence  of  statate,  to  authorise  sale 
of  ward's  real  estate,  see  notes  98  Am.  Dec 
735.  736;  89  Am.  St.  Rep.  310,  811. 

Construction  of  this  and  other  seetlona* — See 
ante  S  1537  and  note;  also  Smith  vs.  Biscailuz 
(Cal.  March  21,  1889),  21  Pac.  Rep.  15. 

20.  FORBION  GUARDIAN  CANNOT  SBLL.— 

Guardian  appointed  by  another  state  cannot  by 
virtue  of  such  appointment  and  without  pro- 
curing letters  of  guardianship  from  this  state, 
sell  property  of  minor  located  in  this  state. — 
McNeil  vs.  First  Congregational  Soc,  66  Cal. 
106,  109,  110,  4  Pac.  Rep.  1096.  See  Brenham 
vs.  Story,  89  Cal.  179,  188. 

21.  Guardian  holding  his  appointment  under 
laws  of  another  state,  where  he  and  wards  have 
their  residence,  has  no  authority  to  bind  their 
real  estate  in  this  state  by  consenting  to  an 
order  of  sale' made  in  proceedings  upon  estate 
of  deceased  person,  in  which  estate  minors  are 
interested  as  devisees. — ^Wilson  vs.  Hastings, 
66  Cal.  248,  246,  247,  6  Pac.  Rep.  217. 

As  to  authority  of  guardian  of  non-realdent 
ward,  see  post  §8  1793,  1794. 

As  to  guardian's  authority  not  extending 
beyond  Jurisdiction  of  goTemment  Investing 
him  with  authority,  see  post  8  1918. 

As  to  power  of  guardian  to  sell  land  of  In- 
competent situated  in  state  other  than  that 
where  incompetent  resides  and  where  court 
granting  order  of  sale  is  located,  see  brief 
43   L.   R.   A.   806. 

22.  GUARDIAN'S  POTVISR  LIMITBD  BT 
WARD'S  RIGHT.— A  guardian  is  but  repre- 
sentative of  his  ward,  and  has  na  greater 
power  to  dispose  of  property  of  his  ward  than 
latter  would  have  if  laboring  under  no  dis- 
ability.—Flege  vs.   Garvey,   47   Cal.   371.   876. 

28.  LEIASE  executed  by  guardian  after  or- 
der made  appointing  her  as  guardian  and  after 
filing  and  approval  of  bond,  but  before  issu- 
ance of  letters  of  guardianship,  is  valid.— Why- 
ler  vs.  Van  Tiger  (CaL  Aug.  81,  1887),  14  Pac. 
Rep.   846. 

24,  Execution  of« — Lease  signed  and  deliv- 
ered by  guardian  as  her  individual  deed,  but 
which  on  its  face  purports  to  be  executed  by 
her  as  tenant  in  common  for  herself  and  as 
guardian  of  other  tenant  in  common.  Is  valid. 
—Whyler  vs.  Van  Tiger  (Cal.  Aug.  81,  1887), 
14   Pac.  Rep.   846. 

As  to  power  of  guardian  to  lease  real  estate 
of  ward,  see  ante  881577,  1579;  also  note  89 
Am.  St.  Rep.  809. 

25.  LIENS  INVALID  UNLESS  AUTHORIZED 
BY  COURT. — Guardian  of  minor  cannot  sub- 
ject estate  or  property  of  ward  to  mechanics' 
Hen  without  first  obtaining  order  of  court 
authorizing  her  to  make  repairs  upon  building 


for  which  lien  is  claimed. — Fish  vs.  McCarthy. 
96  Cal.  484,  486,  31  Pac.  Rep.  629. 

26.  One  who  erects  building  upon  lot  be- 
longing to  an  infant,  under  contract  with 
guardian,  which  is  unauthorized,  can  have  no 
equitable  Hen  upon  property  for  value  of 
improvements  when  he  is  fully  informed  as 
to  title  and  condition  of  property. — Guy  vs. 
Du  Uprey,  16  Cal.  195.  200,  76  Am.  Dec.  518. 

27.  Unaathorlaed  mortgage. — Person  who 
loans  money  to  estate  of  minor,  taking  mort- 
gage as  security  therefor,  executed  by  guard- 
ian without  authority,  proceeds  of  which  are 
used  in  paying  for  building  erected  upon  lot 
and  in  satisfying  former  mortgage,  which  for- 
mer mortgage  is  canceled  and  released  of 
record,  is  neither  entitled  to  foreclose  mort- 
gage, because,  being  unauthorized,  it  is  void, 
nor  to  subrogation  to  rights  of  former  mort- 
gagee, there  having  been  no  Intention  at  time 
of  satisfying  former  mortgage  that  he  should 
take  an  assignment  of  it,  he  having  relied 
upon  his  own  mortgage  and  permitted  release 
of  former  one.— Guy  vs.  Du  Uprey,  16  Cal.  196, 
198.  199,  76  Am.  Dec.  618. 

As  to  mortgage  of  mrard's  property,  see  ante 
8  1678. 

As  to  validity  of  mortgage  exeeoted  by 
gnardlan  nnder  order  of  eonrt  for  pnrpoae  of 
ralslag  money  to  earry  on  trade,  see  brief  42 
L.  R.  A.  267. 

28.  PROPBRTY       SUBJHBSCT       TO       SALB.— 

Guardian  of  an  incompetent  may  be  authorized 
under  this  section  to  sell  any  part  of  real 
property  for  purpose  of  procuring  m>eans  to 
be  used  for  maintenance  of  incompetent  and 
for  payment  of  her  debts.— Estate  of  Hayden 
(Cal.  May  29,  1905),  81  Pac.  Rep.  668. 

An  to  sale,  mortgage,  or  lease  of  whole  en- 
tate  or  any  part  thereof,  see  ante  88  1642,  1678 
subd.   4,   1579   subd.   4. 

As  to  sale  of  land  held  nnder  eontraet  for 
pnrchaae,  see  ante  88  1665-1568. 

An  to  sales  of  mines  and  mining  property, 
see  ante  88  1529-1688  and  notes. 

As  to  sale  of  land  snbjeet  to  mortgage,  see 
ante   881669,    1570. 

As  to  sale  of  personal  property,  see  ante 
88  1522-1626  and  notes. 

As  to  sale  when  estate  la  tnaolTenty  see  ante 
81519. 

29.  Homestead  of  Insane  person. — ^No  ex- 
press provision  is  made  in  respect  to  aliena- 
tion or  disposition  of  homestead  in  any  manner, 
in  case  of  lunacy,  civil  death,  or  imprisonment 
of  either  husband  or  wife.  Guardian  of  in- 
sane husband  has  no  power  to  dispose  of 
homestead  and  deprive  wife  of  ward  of  her 
rights  therein,  and  court  cannot  acquire  Juris- 
diction to  order  such  sale  by  appointing  attor- 
ney to  represent  wife,  upon  filing  of  petition  by 
guardian.— Flege  vs.  Garvey,  47  CaL  871,  876, 
877. 

As  to  alienation  of  homestead  of  Inaane  per« 
•on,  see  KBRR'S  CYC.  CIV.  CODB  881269a- 
1269c  and  note. 

Sd.  Homestead  of  nAlnor« — ^There  is  no  re- 
striction in  this  section  as  to  character  of 
property  that  may  be  sold,  and  where  whole 
title  of  homestead  is  vested  in  one  minor,  there 
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Is  nothing  to  prevent  sale  thereof  If  his  cir- 
cumstancea  require  it;  hence,  where  title  is 
vested  In  several  minors,  each  of  whom,  if  sole 
owner,  would  be  benefited  by  sale,  whether 
upon  grounds  mentioned  in  above  section  or 
for  reasons  mentioned  in  {  1778  post,  interest 
of  each  may  be  sold  upon  proper  order  for 
that  purpose,  if  widow  and  adult  children  in- 
terested in  such  homestead  consent  to  sale 
of  their  interests  at  same  time,  so  that  no 
one  havinff  an  interest  in  homestead  would 
be  injured  or  have  any  homestead  risht  vio- 
lated by  sale. — Estate  of  Hamilton,  120  C»L 
421,  428,  62  Pac.  Rep.  708. 

SI.  Land  imdcr  contract  to  tklrd  pmrtTf 
'vrken. — One  who  has  entered  into  agreement 
with  incompetent,  before  adjudication  of  in- 
competency and  appointment  of  gruardlan,  for 
conveyjance  of  land  from  latter  in  considera- 
tion for  personal  services  extendiner  through 
future  indefinite  period— during  remainder  of 
incompetent's  life — cannot  by  reason  of  such 
alleged  contract,  prevent  sale  of  such  real 
property  in  pursuance  of  '^^irdian's  petition, 
therefore  showing  necessity*  of  such  sale  for 
purpose  of  maintaining  incompetent  and  pay- 
ing her  debts,  for  reason  that  it  is  manifestly 
impossible  for  him  to  make  binding  offer  and 
tender  of  performance  of  such  personal  ser- 
vices, and  where  services  rendered  are  not 
such  that  they  cannot  be  fully  compensated 
for  in  money.  Rights  will  not  be  conserved 
which  may  never  accrue.  Equity  recognises 
and  will  enforce  such  contracts,  but  it  de- 
mands that  evidence  to  prove  their  existence 
and  terms  be  clear,  positive,  and  convincing, 
and  contract  must  be  definite,  certain,  and 
Just,  and  in  consonance  with  sound  public 
policy.  Nature  and  character  of  services  to 
be  rendered  must  be  certain,  and,  in  fact,  cer- 
tainty must  exist  as  to  all  terms  of  contract. — 
Estate  of  Hayden,  1  Cal.  App.  76,  77,  78.  81 
Pac  Rep.  668. 

As  to  conTeranees  to  eoaiplete  eoatimets  of 
ward,  see  post  1 1810. 

S3.  Order  of  vrobate  court  not  property  of 
ward,  wken« — Order  of  probate  court  directing 
executors  to  pay  to  certain  named  person,  as 
guardian  of  certain  minors,  a  designated  sum 
of  money,  is  not  property  of  such  minors  In 
sense  of  statute  in  relation  to  duties  and 
powers  of  guardians;  and  an  assignment  of 
such  order  by  guardian  to  person  advancing 
such  sum  is  not  sale  of  property  in  hands  of 
guardian  belonging  to  minors.  —  Schmidt  vs. 
Wieland,   85  Cal.   848,  846. 

SS.  Undivided  Interest.— Where  ward  owns 
undivided  interest  in  real  property  incapable 
of  partition,  one  who  bids  for  entire  property 
at  auction  sale  thereof  cannot  object  to  con- 
firmation of  such  sale  on  ground  that  interest 
of  minor  was  not  sold  separately,  unless  he 
can  show  that,  because  of  mode  in  which  in- 
terest of  minor  was  sold,  he  has  not  acquired 
good  title  to  that  interest.  Otherwise  question 
is  one  in  which  he  has  no  concern.  Fact  that 
return  made  by  guardian  was  of  sale  of  inter- 
est of  said  ward  for  sum  of  |1,200.  as  though 
it  alone  bad  been  sold,  is  not  material  where 
it  was  announced  at  time  property  was  offered 
mat    bids   would   be   received   for   whole   and 


treated  as  pro  rata  bids  for  several  interests. 
—Estate  of  Hamilton.  120  Cal.  421.  426,  427. 
62  Pac.  Rep.  708. 

84.  Same— Resulting  In  partition* — If  requis- 
ite facts  appear  giving  court  Jurisdiction  to 
order  sale,  such  Jurisdiction  will  not  be  viti- 
ated or  sale  rendered  void  by  reason  of  fact 
that  record  shows  that  certain  adult  owners  of 
undivided  interests  in  property  sold  Joined  in 
sale'  and  that  incidentally  partition  resulted, 
although  court  has  no  Jurisdiction  of  proceed- 
ing in  partition  between  minors  and  their 
adult  co-devisees.  Fact  that  partition  may 
incidentally  result  from  sale  cannot  render 
sale  void  if  in  other  respects  it  is  legaL — 
Fitch  vs.  Miller,  20  Cal.  852,  886. 

As  to  pomrers  of  ^ardlaa  In  partition  pro- 
ceedings, see  ante  S  1772. 

as.  SAUO  AFTBR  TITARD'S  DBATH  IS 
VOID. — Sale  of  ward's  property  after  death 
of  ward,  made  under  provisions  of  this  chap- 
ter, is  void.  When  guardian  executes  deed 
he  executes  it  in  place  and  stead  of  his  ward, 
and  the  moment  ward  is  dead  his  power  to 
execute  deed  is  gone.  If,  upon  settlement  of 
accounts  of  guardian  after  ward's  death,  there 
'are  no  funds  on  hand  with  which  to  pay  the 
amounts  due  to  guardian,  remedy  is  not  by 
sale  of  ward's  property  under  statutory  pro- 
ceedings for  guardian's  sale,  but  is  in  court 
of  equity,  or,  perhaps,  to  administer  in  proper 
court  upon  estate  of  deceased  ward. — Estate 
of  Ldvermore,  132  Cal.  99,  101,  84  Am.  St.  Rep. 
99,  64  Pac  Rep.  118. 

86.  SAUO  WITHOUT  AUTHORITY  OF  THB 
COURT  INVAIiID. — Sale  made  by  guardian  of 
portion  of  estate  of  ward  without  authority 
from  probate  court  conveys  no  title  to  the 
purchaser. — De  la  Montagnie  vs.  Union  Ins. 
Co.,  42  Cal.  290,  298. 

87.  Where  guardian  is  in  possession  and 
control  of  ward's  estate  and  is  in  need  of 
funds  for  education  and  maintenance  of  ward, 
twentieth  section  of  act  in  relation  to  guard- 
ians applies,  and  proper  course  for  guardian 
is  to  apply  to  probate  court  for  leave  to  raise 
necessary  funds  by  selling  portion  of  ward's 
property.— Schmidt  vs.  Wieland,  36  Cal.  843, 
845,  346. 

88.  Unauthorized  sale  by  guardian  of  minor, 
of  either  real  or  personal  estate  of  ward,  does 
not  convey  good  title  to  purchaser. — Washa- 
baugh  vs.  Hall,  4  a  D.  168,  56  N.  W.  Rep.  82. 

89.  Guardian  has  no  power  without  author- 
ity of  court  to  sell  or  encumber  property  of 
his  ward. — ^Morse  vs.  Hinckley,  124  Cal.  164, 
157,  66  Pac.  Rep.  896. 

40.  Consent  of  Infant  not  binding. — Guard- 
ian cannot  sell  property  of  his  ward  without 
order  of  court.  Infants  cannot  give  binding 
consent  to  sale. — ^Kendall  vs.  Miller,  9  Cal.  692, 
593;  De  la  Montagnie  vs.  Union  Ins.  Co.,  42 
Cal.   290,  293. 

As  to  sale  witlioat  order  of  court  being  void, 
see  ante  §1517;    also  note  89  Am.  St.  Rep.  312. 

As  to  power  of  gnardlan  to  sell  personalty 
of  ward  wltkont  order  of  conrt,  see  note  by 
Robert  Desty,  1  L.  R.  A.   804. 

As  to  remedy  of  ward  for  vnanthorlaed  sale, 
see  note  87  Am.  Deo.  611. 
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Aji  to  order  of  sale,  see  post  8  1787  and  note.  children  come  of  ase»  does  not  deprive  court 

41.  TESgTAMJDNTARY  PROVISION  FOR  A  ®'  Jurisdiction  to  order  sale  of  estate  of  such 
SAUBS.— Statute  of  this  state  in  relation  to  wards  in  property.  Whatever  effect  this  pro- 
sales  by  suardlans  is  only  applicable  In  cases  vlaion  mlgrht  have  in  controUinff  use  of  prop- 
where  there  Is  no  direction  by  will  as  to  the  ••"^y  ^^^*^  devisees  were  entitled  to  take  its 
disposition  of  estates  left  to  wards.  If  such  control  by  terms  of  will,  title  to  property  and 
estate  were  fflven  subject  to  rlffht  of  sale  or  e«tate  of  devisees  undoubtedly  vested  in  do- 
exchangre  in  guardians,  and  thereby  to  acquire  ▼^ooa  upon  death  of  testator;  and  statute  is 
property  for  their  benefit  of  different  charac-  sufficiently  oomprehensive  to  authorize  sale  of 
ter,  guardian  may  sell  or  exchanere  property  "^^^  estate.  Provision  of  will  does  not  so 
without  permission  of  court,  and  it  is  difficult  control  disposition  of  property  that  It  is  not 
to  perceive  in  what  respect  policy  or  letter  of  subject  to  sale  by  guardian.— Fitch  vs.  Miller, 
law    would    be    contravened.      Object    of    law.  20  Cal.  352.  S86.  886. 

when    there    has    been    testamentary   appoint-  -^^   *•   sale   lusder   testsmeitTy '  vrovtoloM« 

ment  of  guardian,  is  to  preserve  property  for  so®  ante  §S  16ftO.  16€1« 

benefit  of  wards  so  as  to  effectuate,  and  not  48.    TTTLB    PA9SB9»    WHBN.— Ward's    title 

defeat,  intention  of  testator.— Norrls  vs.  Har*  is  devested  by  deed,  and  not  by  confirmation 

ris.  16  Cal.  226.  265.  266.  of  sale.— Scarf  vs.  Aldrleh.  97  Cat  860.  869.  82 

42.  Fact  that  property  proposed  to  be  sold  P&c.  Rep.  824. 

was   devised   to    wards    by    their    father,    who  As   to   wkether   title   8«bse«iiently   seanlred 

provided    in    his    will    that    beneficiaries    may  Inures    to    pnrehaser    at   gvardlaa's    sale,   see 

each  "take  out"  one  half  of  his  share  when  he  note  48  Am.  Dec.  886. 

comes    of   age.    and    other    half   not   until   all  As  to  eonveyanee^  see  ante  1 1666. 

§  1778.    SALE  OF  REAL  ESTATE  TO  BE  MADE  nR)N  OBDEB  OF  OOUBT. 

When  it  appears  to  the  satisfaction  of  the  court,  upon  the  petition  of  the  ^ardian, 
that  for  the  benefit  of  his  ward  his  real  estate,  or  some  part  thereof,  should  be 
sold,  and  the  proceeds  thereof  put  out  at  interest,  or  invested  in  some  productive 
stock,  or  in  the  improvement  or  security  of  any  other  real  estate  of  the  ward,  his 
guardian  may  sell  the  same  for  such  purpose,  upon  obtaining  an  order  therefor. 

History:     Enacted  March  11,  1872,  founded  on  §§21,  366  Probate  Aet. 

Applied,  elted,  eonstmed,  referred  tO|  eto.,  in:  81  Paa  Rep.  668   (cited).     See  ante  i  1777  and 

Smith  vs.   Biscailuz,   88   Cal.   844,   856,   857»   81  note. 

Pac.  Rep.  16,  28  Id.  814   (construed  with  ante  F<ir  eoastraetloB  of  tkls  aad  otlicr  seetfOBs, 

S9 1687,  1777  and  post  11781);    Bstate  of  Ham-  see    ante    11687    and    note;    also    Smith    ts. 

ilton.  120  CaL  421,  428,  62  Paa  Rep.  708   (ap-  Bisoailux   (CaL  Haroh  81,  1888),  21  Pao.  Rep. 

plied);    Estate  of  Hayden,  1  Cal.  App.  76,  76,  16, 

§1779.  APPLICATION  OF  PB0CSED8  OF  SALES.  If  the  estate  is  sold  for  the 
purposes  mentioned  in  this  article,  the  guardian  must  apply  the  proceeds  of  the 
sale  to  such  purposes,  as  far  as  necessary,  and  put  out  the  residue,  if  any,  on  inter- 
est, or  invest  it  in  the  best  manner  in  his  power,  until  the  capital  is  wanted  for  the 
maintenance  of  the  ward  and  his  family,  or  the  education  of  his  children,  or  for  the 
education  of  the  ward  when  a  minor,  in  which  case  the  capital  may  be  used  for  that 
purpose,  as  far  as  may  be  necessary,  in  like  manner  as  if  it  had  been  personal  estate 
of  the  ward. 

History:    Enaeted  March  11,  1872,  founded  on  8§22,  857  Probate  Aet 


Aa  to  power  of  s«ardUn  Ia  wag— eat  aad  laTeatm«nt  of  eatate»  see  ante  ||  1768,  1768 
and  notes,  and  post  1 1782  and  note. 

§  1780.  mVESTHENT  OF  PBOOEEDS  OF  SALES.  If  the  estate  is  sold  for  the 
purpose  of  putting  out  or  investing  the  proceeds,  the  guardian  must  make  the  in- 
vestment according  to  his  best  judgment,  or  in  pursuance  of  any  order  that  may  be 
made  by  the  court. 

History:     Enaeted  March   11,  1872,   founded   on   9928,  868  Probate  Aet; 
amended  April  15,  1880,  Code  Amdtt.  1880  (0.  C.  P.  pt.),  p.  98. 

§  1781.  OBDEB  FOB  SALE,  HOW  OBTAINED.  To  obtain  an  order  for  sach 
sale,  the  guardian  must  present  to  the  court  in  which  he  was  appointed  guardian 
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a  verified  petition  therefor,  setting  forth  the  condition  of  the  estate  of  his  ward,  and 
the  facts  and  circumstances  on  which  the  petition  is  founded,  tending  to  show  the 
necessity  or  expediency  of  a  sale. 

History:     Enacted   March   11,    1872,    founded   on    §924,   359   Probate   Act; 
amended  April  15,  1880,  Ck>de  Amdta.  1880  (C.  C.  P.  pt.),  p.  69. 


1.  Applied,  cited,  oonstmed,  referred  to. 
2, 3.  Contents  of  petition. 
4,5.  Same — Form  of  statement. 
6-8.  Same — Statement  of  condition  of  estate, 
to  authorize  sale. 
9.  Same — Same — Value  of  particular  itema 

unnecessary. 
10.  Same — Statement    of    purpose    of    mort- 
gage. 
11-13.  Defects  of  petition  supplied  hy  proof  and 

decree. 
14, 15.  Same — Defective  description. 
16-19.  Jurisdiction — ^Dependent  on  petition. 
20,21.  Same — Falsity  of  averments  does  not  af- 
fect. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
PERRBD  TO,  etc..  In:  Smith  vs.  Biscailuz,.  83 
Cal.  344,  346,  350,  365,  856,  367,  21  Pac.  Rep.  16, 
23  Id.  314  (construed  with  fiS  1637,  1777,  1778 
ante  and  8  1808  post) ;  Bstate  of  Hamilton,  120 
Cal.  421,  424,  52  Pac.  Rep.  708  (construed); 
Estate  of  Hay  den,  1  Cal.  App.  76,  76,  81  Pac. 
Hep.   668  '(cited). 

A«  to  petttloB  by  other  than  vnardlaB,  see 
ante  8  1545  and  post  §S  1789,  1808  and  notes. 

For  eonstmctlon  of  thla  and  other  sectlonsy 
see  ante  9  1537  and  note;  also  Smith  vs.  Bls- 
cailuz   (Cal.  March  21,  1889),  21  Pac.  Rep.   15. 

2.  CONTENTS  OF  PETITION  are  prescribed 
by  9  24  of  "act  to  provide  for  appointment  and 
prescribe  duties  of  gruardians." — Fitch  vs.  Mil- 
ler, 20  Cal.  352,  381,  382.  (This  section  Is 
similar  to  statute  cited.) 

Am  to  contents  of  petltloii  for  order  of  saloy 
see   ante  S 1618. 

3.  Sales  by  guardians  are  authorized  in 
two 'cases:  1.  When  necessary  to  maintain  or 
educate  the  ward;  2.  When  expedient,  for  pur- 
pose of  more  profitable  investment  of  proceeds. 
To  obtain  order  for  such  sale  gruardlan  must 
present  verified  petition  to  court  by  which  he 
was  appointed,  "setting:  forth  condition  of  es- 
tate of  his  ward  and  facts  and  circumstances 
on  which  petition  is  founded,  tendlngr  to  show 
necessity  or  expediency  of  sale." — Smith  vs. 
Biscailuz.  83  Cal.  344.  349,  360,  21  Pac.  Rep. 
15,  23  Id.  314.  See  Fitch  vs.  Miller,  20  CaL 
352,  382. 

4.  Form  of  atatoment^Petition  is  not  In- 
suffldent,  although  it  does  not  state  In  direct 
terms  that  there  are  debts  to  be  paid,  or  that 
income  is  not  sufficient  for  support  and  edu- 
cation of  wards,  or  that  it  would  be  for  the 
benefit  of  wards  that  property  should  be  sold 
and  proceeds  put  out  at  interest,  if  facts  are 
set  forth  showing  existence  of  such  contin- 
gencies. No  form  is  prescribed  for  petition, 
and  if.  by  fair  application  of  all  statements, 
it  can  be  seen  that  there  is  an  averment  that 
one  or  more  of  those  three  contingrencles 
exists.  It  is  sufficient  to  grlve  Jurisdiction.— 
Fitch  vs.  Miller,  20  Cal.  862,  384. 

o.     Certain    ultimate    facta    or   contingencies 
C.  C.  P.— 141 


under  which  real  estate  of  minor  may  be  sold  i 
by  guardian,  and  which  must  appear  in  some 
form  in  petition  therefor  to  give  court  Juris- 
diction, are  prescribed  by  9S 1777  and  1778  ante. 
Smith  vs.  Biscailuz,  83  Cal.  344,  356,  21  Pac. 
Rep.   16,  23  Id.  314. 

41.  Statement  of  condition  of  the  estato,  to 
anthorlBc  «ale« — Provisions  of  5  1637  ante  re- 
quiring petition  to  show  amount  of  personal 
estate  and  how  much  remains  undisposed  of 
are  not  applicable  to  guardians'  sales.  Whether 
real  or  personal  estate  of  ward  shall  be  sold 
is  in  discretion  of  court.  Reasons  requiring 
personal  estate  of  deceased  person  to  be  sold 
first  do  not  apply  to  estates  of  wards.  In  the  . 
latter  case,  in  determining  whether  real  or 
personal  estate  should  be  sold,  court  should 
ordinarily  be  governed  by  the  same  reasons 
which  would  infiuence  a  competent  adult  in 
disposing  of  his  own  property.  Determina- 
tion of  what  is  best  for  ward  must  control. — 
Sstate  of  Hamilton.  120  CaL  421,  422,  425,  52 
Pac  Rep.  708. 

7.  This  section  applies  indifferently  to  ne- 
cessities and  expediencies,  and  should  receive 
sensible  and  reasonable  construction,  accord- 
ing as  sale  is  asked  upon  one  ground  or  upon 
other.  If  sale  is  asked  upon  ground  that  it  ^ 
is  necessary,  there  is  same  reason  for  requir- 
ing statement  of  condition  of  ward's  whole 
estate  as  exists  in  ordinary  case  of  sale  by 
executor  or  administrator,  i.  e.  to  enable  the 
court  to  decide  what  particular  part  of  it  is 
best  to  sell.  But  if  sale  is  asked  upon  ground 
that  it  is  for  interest  of  ward  that  some  por- 
tion of  his  land  should  be  sold  and  proceeds 
invested,  it  is  manifest  that  condition  of  prop- 
erty to  be  sold  is  only  matter  to  be  inquired 
into,  and  that  policy  or  expediency  of  selling 

it  is  in  no  wise  afFected  by  condition  of  other 
portion  of  his  estate.  Beginning  and  end  of 
inquiry  in  such  case  is  whether  price  of  land 
to  be  sold  can  be  invested  to  better  advan- 
tage in  something  else;  and  petition  which 
fairly  presents  this  question  ought  to  be  suf- 
ficient to  give  court  Jurisdiction  to  make  order, 
as  it  is  by  express  enactment  in  case  of  mining 
claims  belonging  to  estates  of  decedents. — 
Smith  vs.  Biscailuz,  83  Cal.  844.  350,  351,  21 
Pac.  Rep.  16,  23  Id.  314. 

8.  Provisions  of  S 1637  ante  are  made  ap- 
plicable to  guardians'  sales  by  §§1789,  1808 
t>ost.— ^mlth  vs.  Biscailuz,  83  Cal.  344,  355.  21 
Pac  Rep.  15,  23  Id.  314. 

tt.  Samo— Value  of  partlcnlar  Itema  nnneces- 
HHry, — In  order  to  enable  court  to  Judpre  of 
necessity  or  expediency  of  sale,  first  requisite 
of  petition  is  that  it  shall  set  forth  condition 
of  estate  But  It  is  not  directly  required  by 
statute  that  value  of  several  items  and  parcels 
of  property  of  which  estate  consists  shall  be 
stated,  and  it  would  seem  to  be  only  necessary 
to  state  condition  in  such  manner  as  to  enable 
court   to   Judge   of   existence   of   one   or   more 
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ot  droumstances  specified  In  rendering  sale 
necessary  or  expedient. — Fltcli  vs.  Miller,  20 
Cal.  S52,  S82.  See  Stuart  vs.  Allen,  16  Cal.  474, 
501. 

10.  statement    of    purpose    of    waortgnge. — 

Law  which  empowers  guardians,  when  duly 
authorized  by  order  of  court,  to  mortgage 
estates  of  minors  or  incompetents  Is  embraced 
In  5§  1577,  1578  ante.  First  requisite  of  petition 
is  that  it  must  disclose  particular  purposes  for 
which  money  is  to  be  used;  and  in  case  of 
minor's  estate  that  purpose  must  be  either 
to  pay  debts  or  charges  of  administration  or 
'  to  pay,  reduce,  extend,  or  renew  some  lien  or 
mortgage  already  subsisting  on  realty  which 
it  is  proposed  to  mortgage.  Essential  fact  to 
be  found  by  court  is  that  it  will  be  of  advan- 
tage to  estate  to  raise  money  by  loan,  and  stat- 
ute prescribes  matters  which  must  be  set  forth 
in  petition  as  basis  of  judgment  of  court. — 
Howard  vs.  Bryan,  133  Cal.  257,  259,  263,  66 
Pac.  Rep.  462. 

11.  DBFBCTS  OP  PBTITION  SUPPLIED 
BY  PROOF  AND  DBCRBB.— Petition  should 
set  forth  condition  of  estate  of  ward  and 
facts  and  circumstances  on  which  petition  Is 
founded  tending  to  show  necessity  or  expe- 
diency of  sale;  but  under  {  1537  ante  a  failure 
to  set  forth  facts  showing  sale  to  be  necessity 
will  not  invalidate  subsequent  proceedings  if 
defect  be  supplied  by  proofs  at  hearing  and 
facts  showing  such  necessity  be  stated  In  the 
decree.— Smith  vs.  Blscailuz,  88  Cal.  344,  366, 
21  Pac.  Rep.  16,  23  Id.  314. 

12.  Such  "general  facts"  as  must  be  stated 
In  decree  to  validate  proceedings  founded  on 
defective  petition  mean  those  ultimate  facts 
showing  contingency,  as  prescribed  In  §S  1777. 
1778  ante,  and  not  more  explicit  facts  and 
circumstances  net  out  In  this  section,  from 
statement  of  which  also  would  necessarily 
appear  condition  of  estate.  —  Smith  vs.  Bls- 
cailuz,  83  Cal.  844,  365,  857,  21  Pac.  Rep.  15, 
23   Id.    314. 

13.  On  collateral  attack  on  sale  on  ground 
of  insuflflciency  of  petition  it  will  be  presumed, 
where  decree  recites  that  "on  such  hearing 
said  guardian  was  examined  on  oath,  and 
after  full  examination  it  appearing  to  this 
court  that  It  would  be  for  benefit  of  said  minor 
that  said  real  estate  be  sold  and  proceeds  of 
said  sale  be  placed  at  Interest,  said  real  es- 
tate being  now  unproductive  and  liable  to 
heavy  taxes,"  that  court  determined  upon  suf- 
ficient proofs  that  condition  of  estate  and 
facts  and  circumstances  surrounding  It  were 
such  as  rendered  sale  necessary  or  expedient. 
—Smith  vs.  Biscailuz,  83  Cal.  344,  366,  21  Pac. 
Rep.   15,  23  Id.  814. 

14.  Defective  description  in  petition  and 
order  to  show  cause  does  not  afTect  Jurisdiction 
of  court  or  validity  of  sale  when  order  of 
sale  contains  correct  and  specific  description 
of  property.— Scarf  vs.  Aldrlch,  97  Cal.  360, 
363,  32  Pac.  Rep.  324.  See  Fitch  vs.  Miller,  20 
Cal.  352;  Estate  of  Boland,  55  Cal.  310,  312; 
Richardson  vs.  Butler,  82  Cal.  174,  16  Am.  St. 
Rep.  101,  23  Pac.  Rep.  9;  Oager  vs.  Henry,  5 
Sawy.  C.  C.   237,  243.  9  Fed.  Cas.   1031. 

15.  If  petition  asks  for  sale  of  whole  in- 
terest  of   wards,   they   each   owning   undivided 


interest  in  large  tract  of  land  In  which  their 
adult  brothers  and  sisters  and  their  mother 
also  held  undivided  Interests,  and  if  order  of 
sale  is  of  whole  interest,  and  sale  and  order 
of  confirmation  is  of  whole  interest,  mistake  in 
petition  whereby  Interest  of  each  of  such 
wards  is  designated  as  consisting  of  2,000 
acres,  where,  as  matter  of  fact.  It  consisted 
of  4,000  acres,  does  not  render  sale  void  for 
want  of  Jurisdiction  of  court  by  reason  of 
mistake,  either  as  not  truly  setting  forth  the 
condition  of  the  estate  or  amount  of  property 
which  ward  has,  so  as  to  present  to  court 
proper  data  by  which  it  can  Judge  of  portion 
necessary  to  be  sold.  If,  by  reason  of  this 
mistake,  purchaser  obtain  an  estate  or  Inter- 
est in  land  double  that  which  he  supposed  he 
purchased,  and  wards,  on  the  other  hand,  re- 
ceived one  half  of  value  of  their  property.  It 
might  be  sufficient  ground  for  setting  aside 
sale  by  direct  proceeding  for  that  purpose; 
but  it  does  not  reach  point  of  Jurisdiction  of 
proceeding  by  court  or  authorize  sale  to  be 
treated  as  nullity  when  questioned  collater- 
ally, as  In  an  action  of  ejectment  thereafter 
brought  by  such  minors  against  purchasers; 
and  If  it  appear  in  addition  that  adult  owners 
of  tract  Joined  in  sale,  and  that  whole  title 
thereto  was  conveyed  to  purchasers,  question 
is  not  as  to  title  obtained  by  latter,  but  as  to 
whether  wards  have  obtained  their  proper 
portion  of  purchase  money,  which  cannot  affect 
rights  of  purchasers.  They  are  not  respon- 
sible for  disposition  of  money  after  they  have 
paid  it.— Fitch  vs.  Miller,  20  Cal.  352,  388.  See 
Thompson  vs.  Samson,  64  Cat  330.  333.  30  Pac. 
Rep.  980. 

As  to  defects  1«  petition  belnv  sapplled  bjr 
siibs««ue«t  proceedlBflrsy  see  §  1618  ante. 

le.     jrRISDICTIOX— Dependent   on   petition. 

— ^In  order  to  render  sale  effectual  and  confer 
valid  title  probate  court  must  have  acquired 
Jurisdiction  of  case  by  presentation  of  proper 
petition  by  guardian.— Fitch  vs.  Miller,  20  Cal. 
852,    881,    882. 

17.  If  petition  and  order  of  sale  fail  to  dis- 
close facts  required  by  statute  necessary  to 
give  court  Jurisdiction  to  authorize  sale,  the 
order  of  sale  and  subsequent  proceedings  will 
be  void.— Howard  vs.  Bryan,  138  Cal.  257,  264, 
65  Pac.  Rep.  462. 

18.  Foundation  of  Jurisdiction  to  mortgage 
estates  of  minors  or  incompetents  Is  petition 
filed  by  guardian  for  leave  to  mortgage. — 
Howard  vs.  Bryai^,  138  Cal.  267,  265,  66  Pac 
Rep.  462. 

19.  Court  is  not  given  Jurisdiction  by  sub- 
division 6  of  §  1578  ante  to  make  order  author- 
izing giving  of  notes  and  mortgage  to  secure 
debt  due  from  estate  of  ward  without  filln^r 
of  verified  petition  therefor.  Omission  to  file 
it  would  be  more  than  irregularity.  Neither 
can  order  authorizing  mortgage,  when  not 
based  on  valid  petition,  be  sustained  on  the 
ground  that  guardian  would  be  chargeable 
with  whole  sum  borrowed,  and  that  no  harm 
could  result  to  minor,  however  unnecessary 
or  excessively  his  estate  be  encumbered.  No 
bond  is  required  as  condition  to  making  of 
mortgage,  and  bond  given  by  guardian  in  qual- 
ifying as  such  does  not  necessarily  or  usually 
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cover  the  value  of  the  ward's  real  property. — 
Howard  vs.  Bryan,  183  Cal.  267,  265,  65  Pac 
Rep.    462. 

ao.     Falsity  of  avermeats  does  not  affects — 

Jurisdiction  depends  upon  averments,  and  not 
upon  their  truth  or  falsity.—Rlchardson  vs. 
Butler,  82  Cal.  174,  178,  16  Am.  St.  Rep.  101, 
28  Pac  Rep.  9. 

21.  Purchaser  at  sale  ordered  by  probate 
court  must  look  to  proceedings  so  far  as  to 
see  that  such  petition  was  presented  as  save 
jurisdiction  of  case  to  court;    and   If  petition 


is  on  its  face  stifflcient  for  this  purpose  he  is 
not  required  to  investigate  truth  of  allegra- 
tions.  He  is  bound  to  know  law,  but  he  can- 
not be  supposed  to  have  any  knowledge  of 
facts  on  which  proposed  action  Is  predicated, 
for  to  require  strict  investigration  of  these  acts 
by  each  bidder  and  to  make  title  depend  upon 
their  beingr  ultimately  found  to  be  correct 
would  grreatly  embarrass,  if  not  defeat,  such 
proceeding  and  would  be  manifest  injustice 
to  Innocent  purchaser. — ^Fitch  vs.  Miller,  20 
Cal.  352.  383. 


§  1782.  NOTICE  TO  NEXT  OP  KIN,  HOW  GIVEN.  If  it  appear  to  the  court, 
or  a  judge  thereof,  from  the  petition,  that  it  is  necessary  or  would  be  beneficial  to 
the  ward  that  the  real  estate,  or  some  part  of  it,  should  be  sold,  or  that  the  real  and 
personal  estate  should  be  sold,  the  court  must  thereupon  make  an  order  directing 
the  next  of  kin  of  the  ward,  and  all  persons  interested  in  the  estate,  to  appear  be- 
fore the  court,  at  a  time  and  place  therein  specified,  not  less  than  four  nor  more  than 
eight  weeks  from  the  time  of  makiifg  such  order,  to  show  cause  why  an  order 
should  not  be  granted  for  the  sale  of  such  estate.  If  it  appear  that  it  is  necessary, 
or  would  be  beneficial  to  the  ward,  to  sell  the  personal  estate,  or  some  part  of  it, 
the  court  must  order  the  sale  to  be  made. 

History:     Enacted   March    11,    1872,   founded    on    §§25,   360   Probate   Act; 
amended  April  15,  1880,  Code  Amdts.  1880  (G.  G.  P.  pt.),  p.  69. 


1.  Applied^  cited,  construed,  referred  to. 

2.  Notice  of  hearing  is  not  juxisdictionaL 

1.  APPIilBDy     CITBD,     CONSTRUBD, 
PERRBO   TO,   etc.   In:     Scarf   vs.   Aldrich,   97 
Cal.  360,  863,  32  Pac.  Rep.  824   (construed). 

2.  NOTICB  OP  HBARING  NOT  JURISDIC- 
TIONAL*.— It  iB  error  for  court  to  fix  time  for 
hearing  for  a  date  less  than  four  weeks  from 
time  of  maklngr  order  to  show  cause,  but 
ensuingr  order  of  sale  is  not  void  for  want  of 
Jurisdiction  and  cannot  be  attacked  collater- 
ally. Notice  of  hearing?  is  not  Jurisdictional, 
and  order  for  sale  of  property  of  a  minor  is  not 
an  order  affainst  or  adverse  to  minor,  but  is  a 
granting:  of  his  request.  It  is  not  a  judffment 
in  personam,  but  operates  only  upon  property, 
and  is,  therefore,  in  fact  in  rem.     The  minor 


is  in  court  by  tiling  of  petition  and  submit! 
his  property  to  Jurisdiction  and  order  of  court. 
It  may  be  that  next  of  kin  or  others  interested 
in  estate  of  minor  would  not  be  bound  for 
want  of  proper  notice  in  such  a  case,  but  that 
does  not  aid  minor  in  his  action  brougrht  to 
quiet  title  to  such  land. — Scarf  vs.  Aldrich,  97 
Gal.  360,  864,  365,  82  Pac.  Rep.  824.  See  m. 
Mulford  vs.  Beveridere,  78  111.  458.  Wis.  Mohr 
vs.  Porter,  51  Wis.  487,  8  N.  W.  Rep.  364.  Fed. 
aagre^-  vs.  Henry.  5  Sawy.  C.  C.  287,  243,  9  Fed. 
Gas.  1081;  Mohr  vs.  Manlerre,  101  U.  S.  417. 
418,  bk.  26  Ii.  ed.  1052;  Thaw  vs.  Ritchie.  136 
U.  S.  519,  548.  bk.'  34  L..  ed.  531,  10  Sup.  Gt.  1037. 
As  to  notice,  see  ante  §  1688.  subd.  2  of  {1578, 
subd.  2  of  S1579;  post  §§1789.  1808  and  notes. 
As  to  effect  of 'sale  wfthont  snlllcleiit  notlcey 
see  note  81  Am.  Deo.  223. 


§  1783.  COPY  OF  ORDEB  TO  BE  SEBVED,  PUBLISHED,  OB  CONSENT 
FILED.  A  copy  of  the  order  must  be  personally  served  on  the  next  of  kin  of  the 
ward,  and  on  all  persons  interested  in  the  estate,  at  least  fourteen  days  before  the 
hearing  of  the  petition,  or  must  be  published  at  least  once  a  week  for  three  succes- 
sive weeks  in  a  newspaper  printed  in  the  county,  or  if  there  be  none  printed  in  the 
county,  then  in  such  newspaper  as  may  be  specified  by  the  court  in  the  order.  If 
written  consent  to  making  the  order  of  sale  is  subscribed  by  all  persons  interested 
therein,  and  the  next  of  kin,,  notice  need  not  be  served  or  published. 

History:     Enacted    March    11,    1872,    founded   on    §§26,    361    Probate   Act; 
amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  69. 


1.  Applied,  cited,  construed,  referred  to. 
2, 3.  Publication  of  order. 

1.  APPLIKD,  CITBD,  CONSTRUBD,  RB- 
FCSRRBD  TO,  etc..  in:  Scarf  vs.  Aldrich,  97 
Cal.  360,  863,  32  Pac.  Rep.  324  (applied);  Es- 
tate of  Hamilton.  120  Cal.  421,  425,  62  Pac. 
Rep.   708    (applied). 


2.  PVBIilCATION  OF  ORDER  to  show  cause 
for  three  weeks  is  sufficient.  Time  of  publica- 
tion being  fixed  by  this  section,  provisions  oi 
chapter  relating  to  sales  of  estates  of  de- 
cedents cannot  be  applicable  to  guardians* 
sales.— Estate  of  Hamilton,  120  Cal.  421,  425, 
52   Pac.   Rep.  708. 
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3.  Provision  that  copy  of  order  must  be  Decembor  2. — Scarf  vs.  Aldrlch,  97  Cal.  860.  S63 
published  at  least  three  successive  weeks  was      82  Pac.  Rep.  324. 

complied  with  by  publishing  order  four  times,  Serrlee  of  Botlce. — See  ante  9S  1539,  1578  subd 

first   publication    beiner   November   1,   and   last      8,  1679  subd.  8,  and  post  89  1789,  1808  and  notes 

• 

§1784.  HEARING  OF  APPLICATION.  The  court,  at  the  time  and  place 
appointed  in  the  order,  or  such  other  time  to  which  the  hearing  is  postponed, 
upon  proof  of  the  service  or  publication  of  the  order,  must  hear  and  examine  the 
proofs  and  allegations  of  the  petitioner,  and  of  the  next  of  kin,  and  of  all  other 

persons  interested  in  the  estate  who  oppose  the  application. 

History:     Enacted   March    11,    1872,   founded   on    §§27,   362   Probate   Act; 
amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  69. 

Applied,  citcdy  construed,  referred  to,  etc..  In:  As  to  similar  provision  relating  to  estatea  of 

Scarf    vs.    Aldrich.    97    Cal.    S60,    863,    82    Pac.      decedents,  see  ante   §§  1540.   1678  Bubd.   4,   1679 
Rep.  824   (applied).  subd.  4,  and  post  S§  1789.  1808  and  note. 

§  1785.  WHO  MAY  BE  EXAMINED  ON  SUCH  HEARING.  On  the  hearing, 
the  guardian  may  be  examined  on  oath,  and  witnesses  may  be  produced  and  ex- 
amined by  either  party,  and  process  to  compel  their  attendance,  and  testimony 
may  be  issued  by  the  court,  in  the  same  manner  and  with  like  effect  as  in  other 
cases  provided  for  in  this  title. 

History:     Enacted    March    11,    1872,    founded   on    §§28,   363    Probate    Act; 
amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  69. 


As  to  similar  pro^-lsloiia  relatlss  ta  estate*  Aa   to    compelling   wftseeeea    to    attend    amd 

of  decedents,  see  ante  §§  1641,  1578  subd.  4,  1579  testify,  see  ante  9  1305  and  note,  and  post  8  198S 

subd.  4»  and  post  S5  1789,  1808.  et  seq.  and  notes. 

As    to    examination    of    witnesses*    see    post  As    to    prodnctldn    of    witnesses,    see     i>08l 

8  2042  et  seq.  and  notes.  §§  1986-1997  and  notes. 

§  1786.  COSTS  TO  BE  AWABDED,  TO  WHOM.  If  any  person  appears  and 
objects  to  the  granting  of  any  order  prayed  for  under  the  provisions  of  this  article, 
and  it  appears  to  the  court  that  either  the  petition  or  the  objection  thereto  is  sus- 
tained, the  court  may,  in  granting  pr  refusing  the  order,  award  costs  to  the  party 
prevailing,  and  enforce  the  payment  thereof. 

History:     Enacted  March  11,  1872,   founded  on   §§29,  364  Probate  Aet. 

§  1787.    OBDEB  OF  SALE,  TO  SPECIFT  WHAT.    If,  after  a  full  examination, 

it  appears  necessary,  or  for  the  benefit  of  the  ward,  that  his  real  estate,  or  some 
part  thereof  should  be  sold,  the  court  may  grant  an  order  therefor,  specifying 
therein  the  causes  or  reasons  why  the  sale  is  necessary  or  beneficial,  and  may,  if 
the  same  has  been  prayed  for  in  the  petition,  order  such  sale  to  be  made  either  at 
public  or  private  sale. 

History:     Bnaeted  Hareh  11,  1872,  founded  on  §§30,  366  Probate  Act 

1.  Appeal.  matter.     Section    1644   ante   provides   that  the 

2.  Order  of  sale.  order  of  sale  must  describe  lands  to  be  sold. 

3.  Same — Terms  of  sale.  8.nd  record  cannot  be  helped  out  by  reference 
A.  to  •Imllwr  proTi.loBS  relatl««  to  estates  *<>    document   not   found   in    It.— Hill   vs.    Wall. 

of    decedent.,    see    ante    §§1643,    1678    subd.    4,  ««  ^al.  130,  132.  4  Pac.  Rep.  1139.     See  Wilson 

1579  subd.  4,  and  post  551789,   1808  and  notes.  '^»-  Hastings,  66  Cal.  243,  246,  5  Pac.  Rep.  217, 

1.  APPBAI^^Conclusion   of  lower  court  as  ^-  *•  de.crip«on  of  loads,  see  ante  §1644. 
to  necessity  of  sale  of  property  of  incompetent          ^  *•  eaforcla«  order  of  sale,  see  ante  §  1644. 
will   not   be  set  aside  on  appeal   where  testi-          ^'  *®  «»*»y  •'  •'*«'  *•  *««'««»  see  post  §  1808 
mony    is    conflicting.— Estate   of   Hayden    (CaL           8.     Terms  of  aale.— Order  directing  sale  for 
May  29,  1905),  81  Pac.  Rep.  668.  cash  Axes  terms  of  sale. — Estate  of  Hamilton, 

2.  ORDBR  OP  SAI.E  must  be  in  itself  suf-  120  Cal.  421,  426,  52  Pac  Rep.  708. 


flclent,  and  to  make  it  so  description  of  lands  A»    to    speeifylas    terms    of    sale,    see    ante 

to    be    sold    must    be    sufficiently    definite    and      §  1544. 

certain,   without    reference   to   any   extraneous  \n  to  termii  of  Hale,  see  post  §  1791  and  nota 
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f 


§  1788.  BOND  BEFOBE  SELLINO.  Every  guardian  authorized  to  sell  real 
estate,  must,  before  the  sale,  give  bond  to  the  ward,  with  sufficient  surety,  to  be  ap- 
proved by  the*  court,  or  a  judge  thereof,  with  condition  to  sell  the  same  in  the 
manner,  and  to  account  for  the  proceeds  of  the  sale  as  provided  for  in  this  chapter 
and  chapter  seven  of  this  title. 

History:     Enacted  March   11,   1872,   founded  on   §§31,  366  Ptobate  Aefc; 
amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  69. 


1.  Applied,  cited,  constrned,  Teferred  to. 

2.  Filing  of  bond. 

1.  APPL.II3D,  CITBD,  CONSTRUBD,  RS}- 
KKRRKD  TO,  etc.,  in:  Smith  vs.  BiBcailus.  8S 
Cal.  344,  367,  21  Pac.  Rep.  16,  28  Id.  814  (con- 
strued). 

2.  FILING  OF  BO?m.— That  bond  was  not 
filed  until  after  sale  is  not  valid  objection  to 
validity  of  sale  where  it  appears  by  recitals 
In  decree  of  sale  that  before  makiner  sale  the 
g'uardian.  as  required  in  and  by  order  of  sale, 
duly  executed  additional  bond  to  state  of  Cali- 
fornia. It  could  not  have  been  "duly  executed" 
unless  it  had  been  delivered  to  judflre  and  all 


other  acts  performed  which  statute  required. 
If  delivered  to  judgre  and  approved,  that  was 
sufficient  filing:. — Smith  vs.  Biscailuz,  88  CaL 
844,  867,  858.  21  Pac.  Rep.  16,  28  Id.  814. 

As  to  bond  on  sale  of  realty,  eee  ante  1 1889 
and  note. 

As  to  fallore  to  ylve  additional  bond^  see 
note  61  Am.  Dec.  233. 

As  to  s^aeral  bond,  see  ante  S  1764  and  note. 

As  to  requiring  additional  bond  on  sale  of 
land,  see  note  33  L.  R.  A.  761. 

As  to  similar  provisions  relntlns  to  exeev- 
tors  and  admlnlstmtors,  see  ante  1 1889  et  seq. 
and  notes. 


§  1789.  ALL  PROCEEDINGS  FOB  SALES  OF  PROPERTY  BY  GUARDIANS 
TO  CONFORM  TO  CHAPTER  SEVEN  OF  THIS  TITLE.  AU  the  proceedings 
under  petition  of  guardians  for  sales  of  property  of  their  wards,  giving  notice  and 
the  hearing  of  such  petitions,  granting  or  refusing  the  order  of  sale,  directing  the 
sale  to  be  made  at  public  or  private  sale,  reselling  the  same  property,  return  of  sale 
and  application  for  confirmation  thereof,  notice  and  hearing  of  such  application, 
making  orders  rejecting  or  confirming  sales  and  reports  of  sales,  ordering  and 
making  conveyances  of  property  sold,  accounting  and  the  settlement  of  accounts, 
must  be  had  and  made  as  required  by  the  provisions  of  this  title  concerning  estates 
of  decedents,  unless  otherwise  specially  provided  in  this  chapter. 

Hiatory:     Enacted  March   11,   1872,  founded  on  §S32,   367   Probate  Act. 

L  Applied,  cited,  eonstrued,  referred  to. 
2,3.  Appraisement  of  property. 
4, 6.  Hearing  of  return  ox  sale. 

6.  New    sale — ^When   bid    disproportionate   to 

value. 

7.  ProeeedingB   similar   to  those   by  adminis- 

trator. 

8.  8ame — Unless  otherwise  specially  provided. 

9.  Purchase  by  guardian. 

10.  Same— Under  Mexican  law  formerly  in  force 

in  territory  of  California. 

11.  Purchasers  are  not  responsible  for  disposi- 

tion of  money. 


1.  APPLIESD,  CITBD,  CONSTRVBD, 
FERRCD  TO,  etc.,  in:  Graff  vs.  Mesmer,  62 
Cal.  636,  637  (cited);  Guardianship  of  Card- 
well,  55  Cal.  137,  142  (construed  with  §  1788 
ante);  Smith  vs.  Biscailuz,  83  Cal.  344,  355,  21 
Pac.  Rep.  16,  23  Id.  314  (applied);  Trumpler 
vs.  Cotton,  109  Cal.  250,  264,  41  Pac.  Rep.  1038 
(applied);  Estate  of  Jack,  116  Cal.  203,  205, 
46  Pac.  Rep.  1067  (applied);  Estate  of  Hamil- 
ton, 120  Cal.  421,  425,  52  Pac.  Rep.  708   (cited). 

As   to   settlement   of   acconnti    after   letters 
reToked,  see  ante  {1629  and  note. 

2.  APPRAISESMXSIfT    OF    PROPERTY    must 
be  made  within  year  of  time  of  making  sale. 


as  required  by  S  1560  ante. — Smith  vs.  Biscailuz, 
83  Cal.  344,  367,  21  Pac.  Rep.   16,  23  Id.   314. 

3.  That  the  appraisement  of  property  was 
not  marked  "filed"  before  confirmation  of  sale 
will  not  Invalidate  sale  where  it  appears  from 
decree  of  court  that  said  real  estate  was  ap- 
praised within  one  year  of  time  of  such  sale, 
and  afiidavit  attached  to  inventory  and  ap- 
praisement shows  that  it  was  sworn  to  before 
confirmation  of  sale,  before  clerk  of  court.  It 
Is  thus  apparent  that  appraisement  had  been 
substantially  filed  in  court  before  confirmation 
of  sale,  and  markingr  it  "filed"  by  clerk  was  not 
essential  to  Its  validity. — Smith  vs.  Bisoailuz. 
83  Cal.  844,  358,  21  Pac.  Rep.  15,  23  Id.  314. 

As  to  collateral  attack  on  aeeonnt  of  im- 
proper apprfdaementy  see  ante  §  1777  and  note 
par.  10. 

4.  HEARING  OF  RETURN  OF  SALE.— 
Where  testimony  offered  as  to  value  of  land 
on  hearlnfir  of  return  of  sale  is  confiictinir, 
appellate  court  will  not  disturb  conclusions 
of  superior  court  on  ground  that  testimony  of 
certain  witnesses  Is  incredible.  It  is  for  court 
below  to  determine  what  are  facts.— Estate  of 
Jack.  115  CaL  203,  206,  46  Pac.  Rep.  1057. 

5.  Witnesses    produced    by    purchaser    ar.r! 
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examined  as  to  value  of  land  may  be  croas- 
examined  as  to  grround  upon  which  they  base 
their  estimates  of  value  of  land.  Question  to 
be  determined  is  what  is  real  value  of  land, 
and  in  ascertalningr  that  value  It  is  proper  for 
court  to  be  Informed  upon  what  grounds 
estimates  of  value  are  based.— Estate  of  Jack, 
115  Cal.  203.  207.  46  Pac.  Rep.  1067. 

As  to  saardlan's  dnty  In  reporting  sale,  see 
IS  1552,   1653   ante;    also  brief  57  L.  R.  A,   576. 

0.  NBliV  SALES— When  bid  disproportionate 
to  value. — If  it  appears  from  order  of  sale  and 
evidence  produced  relating  thereto  that  the 
amount  bid  by  purchaser  and  an  increased 
amount  bid  in  court  is  disproportionate  to 
value  of  property,  court  may,  in  its  discretion, 
refuse  to  affirm  sale  and  may  decline  new  bid 
and  order  new  sale.— Estate  of  Jack,  116  CaL 
203,   206,  46   Pac.  Rep.   1057. 

As  to  resale,  see  ante  §9  1552,  1654. 

7.  PROCBBDING8  SIMILAR  TO  THOSB  BY 
ADMINISTRATOR.  —  Code  provides  that  all 
proceedings  for  sale  of  property  by  guardians 
must  be  same  as  those  prescribed  for  sale  of 
property  of  decedent  by  executors  or  admin- 
istrators.—Estate  of  Jack,  116  Cal.  208,  206, 
46  Pac.   Rep.   1057. 

See  also  post  S  1808. 

8.  Unless     othenrlse     specially     provided. — 

This  section  makes  provision  for  title  concern- 
ing estates  of  deceased  persons  applicable 
only  as  to  matters  of  procedure  not  provided 
for  in  chapter  relating  to  guardians  and  wards. 
—Estate  of  Hamilton,  120  Cal.  421,  425,  62  Pac 
Rep.    708. 

As  to  cross-references  on  subjects  specially 
provided  for  In  this  ckapter^  see  notes  under 
particular  sections  of  this  chapter. 

As  to  accounting  and  settlement  of  aecounta^ 
see  ante  §  1612  et  seq.  and  notes. 


As  to  account  of  sale,  see  ante  S  1675. 

As  to  conflmiatlon  of  sale,  see  ante  ||  1550, 
1654,   1656  and  notes. 

As  to  execution  of  conveyances  see  ante 
8  1555. 

As  to  Increased  bid  at  hearing  on  return  of 
sale,  see  ante  9  1562. 

As  to  liability  of  guardian  for  neglect  or 
misconduct  In  proceedings,  see  ante  H 167  L 
1672,  1575  and  notes. 

As  to  notice  of  sale,  see  ante  Sfi  1647-1649. 

As  to  place  of  sale,  see  ante  S  1648. 

As  to  postponement  of  sale,  see  ante  8§  1667, 
1558. 

As  to  private  sales,  see  ante  88 1644,  1649. 
1660. 

As  to  recording  eertlfled  copy  of  order  com- 
firming  sale,  see  ante  8  1654. 

As  to  requirement  that  the  bid  shall  e«Mal 
ninety  per  cent  of  appraised  value,  see  ante 
8  1660. 

As  to  sale  at  pubUe  auction,  see  ante  88  1544« 
1547,  1648. 

As  to  sale  In  subdivisions,  see  ante  8  1644. 

9.  PURCHASE  BY  GUARDIAN.  —  As  to 
guardian  being  prohibited  from  purchasing  mt 
such  sale,  see  8  1576  ante. 

As  to  purchase  by  guardian  from  mortgngeo 
after  foreclosure,  see  brief  58  L.  R.  A.  884. 

As  to  whether  guardian  of  minor  may  legally 
buy  at  his  own  sale,  see  brief  67  L.  R.  A.  678. 

10.  Under  Mexican  law  formerly  In  force  Im 
territory  of  California  a  tutor  or  guardian 
might,  with  sanction  and  approval  of  alcalde, 
purchase  property  sold. — Braly  vs.  Reese,  51 
Cal.    447,    462. 

11.  PURCHASERS  NOT  RBSPONSIBLK 
FOR  DISPOSITION  OP  MONEY  after  they 
have  paid  it— Fitch  vs.  Miller,  20  Cal.  852,  884. 


§  1790.  LIMIT  OF  OBDEB  OF  SALE.  No  order  of  sale  granted  in  pursuance 
of  this  article  continues  in  force  more  than  one  year  after  granting  the  same, 
without  a  sale  being  had. 

History:     Enacted  March  11,   1872,  founded  on  §S  83,  368  Probate  Aet 

§  1791.  CONDITIONS  OF  SALES  OF  BEAL  ESTATE  OF  HINOB  HEIBS. 
BOND  AND  MOBTOAOE  TO  BE  GIVEN  FOB  DEFEBBED  PAYMENTS.  All  sales 
of  real  estate  of  wards  must  be  for  cash,  or  for  part  cash  and  part  deferred  pay- 
ments, the  credit  in  no  case  to  exceed  three  years  from  date  of  sale,  as  in  the  dis- 
cretion of  the  court  is  most  beneficial  to  the  ward.  Guardians  making  sales  must 
demand  and  receive  from  the  purchasers,  in  case  of  deferred  payments,  notes,  and 
a  mortgage  on  the  real  estate  sold,  with  such  additional  security  as  the  court 
deems  necessary  and  sufficient  to  secure  the  prompt  payment  of  the  amounts  so 
deferred,  and  the  interest  thereon. 

History:     Enacted    March    11,    1872,    founded    on    §§  50,   385    Probate   Aet; 
amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  70. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Allowing  credits  to  purchaser. 
8.  Payments  must  be  in  cash. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  Estate  of  Hamilton,  120 
Cal.  421,  425.  52  Pac.  Rep.  708   (cited). 


As  to  «linllar  provlnlon  relating  to  cotate  of 
dec«denta,  see  ante  §  1651. 
Aa  to  terms   specUled  in   order  of  aale,   soo 

ante  {1787  and  note. 

X     ALLOHVING   CREDITS    TO   PVROHASBR. 

—Provision  in  order  of  sale  authorizing  adult 
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owners,  co-doTisees  with  minors,  to  bid  off  any 
of  land  to  be  sold,  to  amount  that  would  be 
cominer  to  them,  will  not  render  sale  void  as 
beinff  disposition  of  land  in  nature  of  an  ex- 
change, and  not  sale,  which  must  be  for  cash. 
If  only  interest  of  minors  be  sold,  there  would 
be  nothing:  coming  to  adults,  and  this  provision 
would  be  nullity  and  harmless;  or,  if  adults 
joined  In  sales,  their  bidding  without  paying 
cash  to  amount  of  their  interest  would  leave 
whole  of  minors'  Interest  to  be  bid  and  paid  for 


in  cash.  Result  would  be  that  sale  of  minors' 
interest  Is  cash  sale.— Fitch  vs.  Miller,  20  Cal. 
362,  886,  887. 

8.  PATMBIVT  MUST  BB  Ilf  CASH^— Guard- 
ian has  no  authority  to  accept  payment  other- 
wise than  in  cash  for  ward's  portion  of 
purchase  money.  He.  cannot  accept  from 
purchaser  discharge  of  debts  due  from  himself 
to  purchaser. — ^Brenham  vs.  Davidson,  61  Cal. 
362,  866. 


§  1792.  COURT  ISAT  OBDEB  THE  INVESTUENT  OF  MONEY  OF  THE 
WABD.  The  court,  on  the  application  of  a  guardian,  or  any  person  interested  in 
the  estate  of  any  ward,  after  sneh  notice  to  persons  interested  therein  as  the  court 
shall  direct,  may  authorize  and  require  the  guardian  to  invest  the  proceeds  of 
sales,  and  any  other  of  his  ward's  money  in  his  hands,  in  real  estate,  or  in  any 
other  manner  most  to  the  interest  of  all  concerned  therein,  and  the  court  may  make 
such  other  orders  and  give  such  directions  as  are  needful  for  the  management,  in- 
vestment, and  disposition  of  the  estate  and  effects  as  circumstances  require. 

History:     Enacted    March    11,    1872,    founded   on    §§36,    371   Probate   Act; 
amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p   70. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Custody  and  management  of  estate  is  guard- 

ian's right. 

3.  Notice  of  applieation. 

4.  Protection  of  guardian  l^  order  for  invest- 

ment. 

1.  APPLIBD,  CITBD,  CONSTRVBD,  RE- 
FERRfiSD  TO»  etc.,  in:  Ouardianship  of  Card- 
well.  66  Cal.  137,  141  (construed);  De  Greayer 
T8.  Superior  Court,  117  Cal.  640,  646,  69  Am. 
St.  Rep.  221.  223,  49  Pac.  Rep.  983  (construed 
with  91763  ante);  Estate  of  Curtis,  121  Cal. 
408,  472,  63  Pac.  Rep.  936  (cited);  Estate  of 
Schandoney,  138  Cal.  387,  889,  890,  66  Pac.  Rep. 
877    (construed). 

As  to  direction  of  irvardlaB  by  court,  see 
K£:RR*9  CYC.  CIV.  CODR  §  261. 

2.  CUSTODY  AND  MANA6EBIENT  OF  ES- 
TATE IS  GUARDIAN'S  RIGHT.— Order  of  court 
directing  that  moneys  belonsingr  to  estate  and 
on  deposit  In  certain  bank  shall  be  held  by 
such  bank,  subject  to  order  of  court,  to  be 
paid  out  only  as  authorized  by  court,  and 
which  recites  that  it  is  made  in  pursuance  of 
general  rule  theretofore  adopted  by  court  pro- 
vidingr  for  "safe  keeping:"  of  moneys  of  es- 
tates generally,  and  which  makes  no  reference 
to  subject  of  investment  or  any  Idea  that  it 
was  intended  as  direction  for  Investment  of 
money  In  pursuance  of  authority  given  by 
above  section,  is  invalid,  as  it  Is  an  improper 
interference  with  custody  and  management  of 
estate  of  guardian.— De  Greayer  vs.  Superior 
Court,  117  Cal.  640,  646,  647,  69  Am.  St.  Rep. 
221,  223,  49  Pac.  Rep.   983. 

As  to  right  of  guardian  to  care  and  manage- 
memt  of  estate,  see  ante  §  1763  and  note. 

S.  NOTICE  OP  APPLICATION.— There  is  no 
legal  obligation  or  duty  resting  on  guardian 
to  give  notice  to  any  one,  unless  directed  to 
do  so  by  court.  Statute  does  not  name  or  in 
any  manner  designate  or  describe  •'person  In- 


terested" or  prescribe  a  notice  to  be  given 
in  any  particular  manner,  and  presumption  Is, 
when  validity  of  order  is  thereafter  ques- 
tioned, that  court  discharged  its  official  duty 
and  acted  within  lawful  exercise  of  its  juris- 
diction.— Estate  of  Schandoney,  183  Cal.  887, 
889,  390,  66  Pac.  Rep.  877. 

4.  PROTECTION  OF  GUARDIAN  BY  OR- 
DER FOR  INVESTMENT. — Guardian  has  power 
to  invest  money  of  his  ward  without  an  order 
of  court.  But  if  he  does  so,  it  may  generally 
be  said  that  he  does  it  at  his  own  risk.  The 
statute  is  that  he  must  manage  estate  of  his 
ward  without  waste.  If  loans  be  made  on  In- 
adequate security,  that  cannot  be  said  to  be 
frugal  management.  If  an  opportunity  for  in- 
vestment presents  itself  to  guardian,  statute 
is  plain  as  to  mode  by  which  he  will  be  pro- 
tected, viz.  this  section,  by  which  probate 
court,  on  application  of  guardian  or  any  other 
person  interested,  may  authorize  and  require 
guardian  to  invest  ward's  money  in  real  estate 
or  any  other  manner  beneficial,  and  may  give 
such  directions  as  may  be  needful  for  man- 
agement, investment,  and  disposition  of  estata 
An  order  for  investment  or  management  thui 
obtained  would  protect  guardian,  even  if  mis- 
fortune were  to  follow,  but  where  he  acti 
upon  his  own  judgment,  he  Is  held  to  a  more, 
strict  accountability.  If  he  loans  money  upoL 
inadequate  security  and  thereafter  takes  prop- 
erty in  payment  of  loan  without  order  oi 
court,  court  may,  upon  his  accounting,  let 
guardian  keep  real  estate  which  he  purchased 
and  account  to  ward  for  money. — Guardianship 
of  Cardwell,  66  Cal.  137,  141;  Estate  of  Sc'ian- 
doney,  133  C!aL  387,  890,  892,  66  Pac.  Rep. 
877. 

Aa  to  InTeatmcmta  and  loans  of  mrard's  funds 
by  gaardinn,  see  monographic  note  89  Ai,dL  St. 
Rep.  192^298;  note  by  Robert  Desty,  1  I    7(.  A. 


S9 17II8-17IMI     <2M8>  GUARDIANS  OF  If  ON-RBSIDKNTB-^OWBBS,  ETC  |l'i.  IJJ. 

ARTICLE   V. 

NON-RSeiDENT   QUARDIANS  AMD   WARD. 

{1798.    Guardians  of  non-i6«ident  persons.  §1797.    Bemoval  of  non-Tesident  ward's  prop- 

§1794.    Powers    and    duties    of   guardians  ap-  ertj. 

pointed  under  preceding  section.  §  1798.    Proceedings  on  such  removaL 

§  1795.    Such  guardians  to  give  bonds.  §  1799.    Discharge  of  person  in  possession. 

§  1796.     To  what  guardianship  shall  extend. 

§  1793.  GUARDIANS  OF  NON-RESIDENT  PERSONS.  When  a  person  Uable 
to  be  put  under  guardianship,  according  to  the  provisions  of  this  chapter^  resides 
without  this  state  and  has  estate  therein,  any  friend  of  such  person,  or  any  one 
interested  in  his  estate,  in  expectancy  or  otherwise,  may  apply  to  the  superior 
court  of  any  county  in  which  there  is  any  estate  of  such  absent  person,  for  the 
appointment  of  a  guardian,  and  if,  after  notice  given  to  all  interested,  in  such  man- 
ner as  such  court  orders  by  publication  or  otherwise,  and  a  full  hearing  and  exam- 
ination, it  appears  proper,  a  guardian  for  such  absent  person  may  be  appointed. 

History:     Enacted   March    11,   1872,   founded   on   §§43,   378  Probate   Act; 

amended  April  15,  1880,  Code  Aindts.   1880    (C.  G.  P.  pt.),  p.  70;    by  Code 

Commission,  Act  March  8,   1901,   Stats,   and  Amdts.   1900-1|  p.  237,  aet  h^ 
unconstitutional,  see  history,  §  5  ante. 

APPIilBD,       CITBSDy       CONSTRUBD,       RB-  of    letters    of   imiirdlaiiahlp    at    ehanbeni,    see 

FSSRRBD  TO,  etc.,   in:    Kutz  vs.   Fleisher,   67  ante  S  166  and  note. 

Cal.  93,  7  Pac.  Rep.  195   (erroneous  citation).  A«  to  anthorlty  of  foreign  Kvardlan,  see  ante 

A«  to  appearance  by  snardlan,  see  ante  {§  372,  9  1777  and  note;  also  post  8  191S  and  note. 

S73,  1722,  1769.  1769  and  notes.  Am  to  notice,  see  ante  8  1747  and  note. 

A«  to  appointment  of  snardlaa  and  iMiaanee 


§  1794.  POWERS  AND  DUTIES  OF  OUABDIANS  APPOINTED  UNDER 
PSECEDINO  SECTION.  Every  guardian,  appointed  under  the  preceding  section, 
has  the  same  powers  and  performs  the  same  duties,  with  respect  to  the  estate  of 
the  ward  found  within  this  state,  and  with  respect  to  the  person  of  the  ward,  if  h.e 
shall  come  to  reside  therein,  as  are  prescribed  with  respect  to  any  other  guardian 
appointed  under  this  chapter. 

History:     Enacted  March  11,  1872,  founded  on  §S44,  369  Probate  Act 

As  to  custody  of  person  and  manavenient  of  As   to   powers   and   duties  of  cnardlaaa,   see 

estate  of  ward,  see  ante  H  1753,  17B5,  1792  and  ante  {{ 1768-1776  and  notes. 

notes.  As  to  powers  of  testamentarT'  snardlana^  see 

As  to  pomrer  and  antkorlty  of  foreign  Kvard-  ante  5  1768  and  note. 

lans,  see  notes   10  Am.   Dec.   343;   23  Am.   Dec.  As  to  rlsht  of  foreign  snardlaa  to  eoatody 

672;  76  Am.  Dec.  669;  98  Am.  Dec.  734;  mono-  of  ward,  see  note  89  Am.  St.  Rep.  274. 

grraphlc  notes  95  Am.  Dec.  666-670,  89  Am.  St.  As    to    sales    of    ward's    property,   see    ante 

Rep.  271,  273.  1777-1792  and  notes. 

§1796.  SUCH  OUABDIANS  TO  OIVE  BONDS.  Every  gaardian  must  give 
bond  to  the  ward,  in  the  manner  and  with  the  like  conditions  as  hereinbefore  pro- 
vided for  other  guardians,  except  that  the  provisions  respecting  the  inventory,  the 
disposal  of  the  estate  and  effects,  and  the  account  to  be  rendered  by  the  guardian, 
must  be  confined  to  such  estate  and  effects  as  come  to  his  hands  in  this  state. 

History:     Enacted  March   11,   1872,  founded  on   §§45,  380  Probate  Aet.  • 

As  to  bond,  see  ante  S5  1764-1756  and  notes.     aacUlarT'  vvardlana,  see  monographic  note  SS 
As  to  reqvlremeiit  of  bond  from  foretim  andL.    R.   A.    760. 

§  1796.  TO  WHAT  GUARDIANSHIP  SHALL  EXTEND.  The  gaardianship 
which  is  first  lawfully  granted  of  any  person  residing  without  this  state  extends  to 


TKp  XI,  eh.  XITy  art.  T.]    V0N-BB8IDBHT  WARD'S  PROPBRTV— REMOVAL.     (2249)  1797-1709 

all  the  estate  of  the  ward  within  this  state,  and  excludes  the  jurisdiction  of  the 
court  of  every  other  county. 

History:  Enacted  March  11,  1872,  founded. on  §§46,  381  Probate  Aet; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  70. 

Aji  to  JnrlsdicUoB  OT«r  fovelsn  ffwwdlana,  see  note  6  Am.  St.  Rep.  181. 

§1797.  REMOVAL  OP  NON-EESIDBNT  WARD'S  PR0PEBT7.  When  the 
guardian  and  ward  are  both  non-residents,  and  the  ward  is  entitled  to  property  in 
this  state,  which  may  be  removed  to  another  state  or  foreign  country  without  con- 
flict with  any  restriction  or  limitation  thereupon,  or  impairing  the  right  of  the 
ward  thereto,  such  property  may  be  removed  to  the  state  or  foreign  country  of 
the  residence  of  the  ward,  upon  the  application  of  the  guardian  to  the  superior 
court  of  the  county  in  which  the  estate  of  the  ward,  or  the  principal  part  thereof, 
is  situated. 

History:  Enacted  March  11,  1873,  founded  on  §  1,  886  Probate  Act; 
amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  70. 

Aji  to  trwunnlttliisr  property  to  foreign  vnardlan,  see  note  89  AncL  St  Rep.  274,  276. 

§  1798.  PROCEEDINGS  ON  SUCH  REMOVAL.  The  appUcation  must  be  made 
upon  ten  days'  notice  to  the  resident  executor,  administrator,  or  guardian,  if  there 
be  such,  and  upon  such  application  the  non-resident  guardian  must  produce  and 
file  a  certificate,  under  the  hand  of  the  clerk  and  seal  of  the  court,  from  which  his 
appointment  was  derived,  showing : 

1.  A  transcript  of  the  record  of  his  appointment. 

2.  That  he  has  entered  upon  the  discharge  of  his  duties. 

3.  That  he  is  entitled,  by  the  laws  of  the  state,  of  his  appointment  to  the  posses- 
sion of  the  estate  of  the  ward ;  or,  must  produce  and  file  a  certificate,  under  the 
hand  and  seal  of  the  clerk  of  the  court  having  jurisdiction  in  the  country  of  his 
residence,  of  the  estates  of  persons  under  guardianship,  or  of  the  highest  court  of 
such  country,  attested  by  a  minister,  consul,  or  vice-consul  of  the  United  States, 
resident  in  such  country,  that,  by  the  laws  of  such  country,  the  applicant  is 
entitled  to  the  custody  of  the  estate  of  his  ward,  without  the  appointment  of  any 
court.  Upon  such  application,  unless  good  cause  to  the  contrary  is  shown,  the 
court  must  make  an  order  granting  to  such  guardian  leave  to  take  and  remove 
the  property  of  his  ward  to  the  state  or  place  of  his  residence,  which  is  authority 
to  him  to  sue  for  and  receive  the  same  in  his  own  name,  for  the  use  and  benefit 

of  his  ward. 

History:  Enacted  March  11,  1872,  founded  on  §§  2,  387  Probate  Act;  amended 
March  24,  1874,  Code  Amdts.  1873-4,  p.  378;  April  15,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  71. 

§  1799.    DISOHAROE  OF  PERSON  IN  POSSESSION.    Such  order  is  a  discharge  | 

of  the  executor,  administrator,  local  guardian,  or  other  person  in  whose  possession 

the  property  may  be  at  the  time  the  order  is  made,  on  filing  with  the  clerk  of  the  i 

court  a  receipt  therefor  of  a  foreign  guardian  of  such  absent  ward,  and  transmitting  I 

a  duplicate  receipt,  or  a  certified  copy  of  such  receipt,  to  the  court  from  which  such  ; 

non-resident  guardian  received  his  appointment. 

History:  Enacted  March  11, 1872,  founded  on  §§  3,  888  Probate  Aet;  amended 
April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  71;  March  8,  1895,  Stats. 
and  Amdts.  1895,  p.  28. 


S1800       (aSM) 
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[Ft*  in. 


ARTICLE  VL 

OENERAIi   AND    MISCELLANEOUS    PROyiSION& 


S 1800.  Examination  of  persons  suspected  of 
defrauding  wards  or  eoneealing  prop- 
erty. 

§  1801.  Bemoval  and  resignation  of  guardian, 
and  surrender  of  estate. 

9  1802.    Guardianship^  how  terminated. 

S  1803.    New  bond,  when  required. 

§  1804.    Guardian 's  bond  to  be  filed.    Action  on. 

S 1805.  Limitation  of  actions  on  guardian 's 
bond. 


9  1806.  Limitation  of  actions  for  the  recovery 
of  property  sold. 

S  1807.  More  than  one  guardian  of  a  person  may 
be  appointed. 

S  1808.     Order  appointing  guardian,  how  entered. 

9  1809.  Provisions  of  section  len  hundred  and 
fifty-seven  apply  to  guardians. 

9  1810.  Guardian  of  incompetent;  duty  concern- 
ing contract  by  ward. 


§1800.  EXAMINATION  OF  PERSONS  SUSPECTED  OF  DEFRAUDmO 
WARDS  OR  OONOEALINO  PROPERTY.  Upon  complaint  made  to  him  by  any 
guardian,  ward,  creditor,  or  other  person  interested  in  the  estate  or  having  a 
prospectiye  interest  therein  as  heir  or  otherwise,  against  any  one  suspected  of  having 
concealed,  embezzled,  or  conveyed  away  any  of  the  money,  goods,  or  effects,  or  an 
instrument  in  writing  belonging  to  the  ward  or  to  his  estate,  the  superior  court, 
or  a  judge  thereof,  may  cite  such  suspected  person  to  appear  before  such  court,  and 
may  examine  and  proceed  with  him  on  such  charge  in  the  manner  provided  in  this 
title  with  respect  to  persons  suspected  of  and  charged  with  concealing  or 
embezzling  the  effects  of  a  decedent. 

History:     Enacted   March   11,   1872,   founded   on   §9  42,   877  Probate   Act; 

amended  April  15,  1880,  C!ode  Amdts.  1880    (C.  C.  P.  pt.)i  p-  71;    hy  Code 

CommiBsion,  Act  March  8,   1901,   Stats,   and  Amdts.   1900-1,  p.  237,  act   held 
unconstitutional,  see  history^  8  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Certiontri  to  review  order  in  excess  of  juris- 

diction. 

3.  "Instrument  in  writing"  construed. 
4, 5.  Same — Will  cannot  be  recovered. 

6.  Person  cited  under  provisions  of  section — 
Bound  to  submit  himself  to  examination. 

!•  APPLIBD,  CITB3D,  CONSTRUBD*  RB- 
FBRRBD  TO,  etc.,  in:  Mastick  vs.  Superior 
Court,  94  Cal.  347,  349,  29  Pac.  Rep.  869  (con- 
strued); Estate  of  Gregory,  133  CaL  131,  136, 
65  Pac.  Rep.  315   (cited). 

As  to  einbesBlemeat  of  property  of  estate^ 
see  ante  {1468  et  seq.  and  notes. 

2.  CBRTIORARI  TO  REVIBTir  ORDER  IX 
EXCESS  OF  JVRISDICTIOX.— Order  made  In 
excess  of  Jurisdiction  of  court  requiring  cus- 
todian of  will  of  ward  made  and  delivered  to 
custodian  before  Incompetency  of  ward,  to 
deliver  possession  of  will  to  guardian,  does  not 
estop  custodian  from  proceeding  by  certiorari 
in  supreme  court  to  review  action  of  superior 
court  by  reason  of  fact  that  he  never  in  any 
way  suggested  to  lower  court  that  he  ques- 
tioned its  Jurisdiction. — Mastick  vn.  Superior 
Court,  94  Cal.  347,  350,  29  Pac.  Rep.  869. 

As  to  similar  proTlalons  relatlas  to  eatatca 
of  decedents,  see  ante  SS  1458-1461. 

"  3.  «I!*STRUMENT  IN  TVRITING''  CON- 
STRUBD.— In  interpreting  words  "an  instru- 
ment in  writing."  this  section  should  be  read 
in  connection  with  S 1460  ante;  and  must  be 
considered  as  referring  to  instruments  to  pos- 
session of  which  guardian  is  entitled  as  assets. 


or  as  evidence  of  his  ward's  title  to  property. — 
Mastick  vs.  Superior  Court,  94  Cal.  347,  849.  29 
Pac.  Rep.  869. 

4.  'Will  eanaot  be  recoveredL — Quardian  Is 
not  entitled  to  recover  last  will  and  testament 
of  his  ward  from  person  to  whom  it  had  been 
intrusted  by  ward  before  becoming  incompe- 
tent, with  directions  to  such  person  to  retain  it 
until  her  death.  Last  will  and  testament  of  a 
ward  is  not  an  asset.  Neither  is  it  an  instru- 
ment which  guardian  could  use  in  recovery  of 
estate.  It  cannot  in  any  way  relate  to  any 
matter  within  his  powers  or  duties  or  in  any 
manner  afCect  his  action  as  guardian,  because 
it  cannot  take  effect  until  after  his  authority 
has  ceased.  He  certainly  cannot  annul,  re- 
voke, destroy,  or  in  any  way  dispose  of  It,  nor 
can  court  authorize  him  to  do  so,  and  there  is 
no  ground  upon  which  he  is  entitled  to  its 
possession,  or  to  knowledge  of  its  contents. — 
Mastick  vs.  Superior  Court,  94  Cal.  847,  349,  29 
Pac.  Rep.  869. 

5.  Same — Snbaeqiient  iBcompetoney  of  maker 
of  will  will  not  entitle  guardian  to  possession 
of  instrument;  such  possession  would  defeat 
the  evident  purpose  of  maker. — ^Mastick  vs. 
Superior  Court,  supra. 

6.  PERSON  CITED  UNDER  PROVISIONS 
OF  SECTION' — Bound  to  submit  htmarif  to 
examination*  notwithstanding  that  he  claims 
right  to  retain  property  under  trust  made 
by  ward  before  latter  became  Incompetent, — 
Mastick  vs.  Superior  Court,  94  Cal.  347.  351. 
29   Pac.   Rep.    869. 

As  to  citations,  see  ante  89  1707-1711. 


Tit.  XI,  ell.  XIV,  mrt.  VI.1         RBMOVAL  AND  RESIGNATION  OF  GUARDIAN.  (awi)       {  isoi 

§  1801.  REMOVAL  AND  RESIGNATION  OP  GUARDIAN,  AND  SURRENDER 
OF  ESTATE.  When  a  guardian,  appointed  either  by  the  testator  or  a  court, 
becomes  insane  or  otherwise  incapable  of  discharging  his  trust  or  unsuitable  there^ 
for,  or  has  wasted  or  mismanaged  the  estate,  or  failed  for  thirty  days  to  render  an 
account  or  make  a  return,  the  superior  court  may,  upon  such  notice  to  the  guardian 
as  the  court  may  require,  remove  him  and  compel  him  to  surrender  the  estate  of 
the  ward  to  the  person  found  to  be  lawfully  entitled  thereto.  Every  guardian  may 
resign  when  if  appears  proper  to  allow  the  same ;  and  upon  the  resignation  or 
removal  of  a  guardian,  as  herein  provided,  the  court  may  appoint  another  in  the 
place  of  the  guardian  who  resigned  or  was  removed. 

History:     Enacted   March    11,    1872,   founded   on    §5  87.   372   Probate   Aufc- 
amended  April  15,  1880,  Code  Aiidts.  1880  (C.  C.  P.  pt  ),  p.  71  ' 


I 


1.  Applied,  cited,  con8t.rued,  referred  to. 

2.  Appeal — ^Presumption    of    regularity    of   re- 

movaL 

3.  Same — Resignation  precludes,  from  order  of 

removal 

4.  Same — Service  of  notice  of. 

5.  Bemoval. 

6.  Same — Effect  on  liability. 

7.  Same — ^Must  be  for  cause  specified  in  statute. 

8.  Same — Same — Failure  to  maintain  ward. 

9.  Same — Order  made  at  chambers. 

10.  Same — Petition,  notice,  and  evidence. 

11.  Besignation. 

12.  Surrender  of  estate. 

1.  APPLISD,  CITED,  CONSTRUBD,  RB. 
FBRRED  TO,  etc..  In:  Estate  of  Rose,  66  Cal. 
240,  241,  5  Pac  Rep.  219  (applied);  Estate  of 
Rose.  66  Cal.  241,  242,  6  Pac.  Rep.  220  (cited); 
Estate  of  Raynor,  74  Cal.  421,  426,  16  Pac. 
Rep.  229  (cited);  Estate  of  Henningr,  128  Cal. 
214,  218,  60  Pac.  Rep.  762  (applied);  Cook 
vs.  Ceas,  143  Cal.  221,  229,  77  Pac.  Rep.  66 
(construed). 

3L  APPB3AIj — ^PreavBiptlon  of  revalaiity  of 
revioval* — Order  of  former  probate  court  re- 
moving eruardian  was  entitled  to  same  pre- 
sumption as  to  regularity  as  that  of  courts 
of  general  jurisdiction. — ^Brodribb  vs.  Tibbits, 
63   Cal.   80. 

S.  Resignation  predvdes  from  order  of  re- 
moval*— ^Where  guardian  takes  appeal  from  or- 
der revoking  letters  and  annulling  previous 
order  appointing  him  guardian  of  minors, 
subsequent  resignation  by  appellant  of  his 
office  as  such  gruardlan  and  acceptance  of  such 
resignation  by  court,  together  with  settlement 
of  his  accounts,  operates  as  an  acquiescence 
by  him  in  previous  orders  of  court  annulling 
his  letters,  and  precludes  him  from  assigning 
any  error  in  such  order,  and  dismissal  of  ap- 
peal in  such  case  is  proper. — Estate  of  Tread- 
well,   111   Cal.   189,   191,   43  Pac.  Rep.   684. 

4.  Service  of  notice  of. — Supreme  court  has 
not  Jurisdiction  to  hear  an  appeal  from  Judg- 
ment, unless  appellant  shall  have  served  no- 
tice of  appeal  on  all  adverse  parties;  that  is 
to  say,  upon  all  whose  rights  may  be  affected 
by  reversal  of  Judgment.  On  appeal  from  or- 
fier  of  probate  court  removing  guardian  of  an 
"State  and  appointing  another  in  his  stead, 
newly  appointed  guardian  is  necessary  party 
because  if  order  should  be  reversed  last  ap- 


pointee would  be  displaced,  and  he  should, 
therefore,  be  served  with  notice  of  appeal.— 
Estate  of  Medbury,  48  Cal.  83,  84.  See  Wil- 
liams vs.  Santa  Clara  M.  Assoc,  66  Cal.  193, 
196,  6  Pac.  Rep.  86;  Toy  vs.  San  Francisco 
&  S.  R.  R.  Co.,  76  Cal.  642,  644,  17  Pac. 
Rep.  700. 

5.  RBMOVAIi.— Guardians,    either    of    minor 
or  of  an  insane  person,   may  be  removed   for 
incapacity  or  mismanagement. — Cook  vs.  Ceas 
143  Cal.  221,  229,  77  Pac.  Rep.  65. 

As  to  cnvaes  for  removal,  see  KRRR'S  CYC. 
CIV.  CODE  §  253  and  note. 

As  to  removal  of  guardian*  at  common  lavr, 
see  ante  9  1747  and  note  pars.  20,  29. 

As  to  removal  of  guardiaaa,  see  KERR'S 
OYC.  CIV.  CODE  S263  and  note;  also  ante 
§81400,  1401,  1427,  1436-1440,  1450,  1721  and 
notes;  notes  29  Am.  Dec.  715;  98  Am.  Dec.  734. 

6.  Effect  on  liability.— Words  "remove"  and 
"discharge"  are  used  indiscriminately  in  stat- 
ute, and  designate  orders  of  court  which  have 
effect  of  simply  removing  guardians,  executors, 
etc.,  from  office,  without  exonerating  them" 
from  liability  to  account. — Cook  vs.  Ceas,  143 
Cal.   221,   229,   77  Pac.  Rep.   65. 

7.  Must  be  for  canae  •pectfled  in  atatutc. 

Code  specifies  causes  for  which  guardians  may 
be  removed.  A  removal  not  made  for  any 
of  specified  causes,  but  for  cause  not  specified, 
is  wholly  insufficient. — Estate  of  Raynor,  74 
Cal.  421,   426,   16  Pac.  Rep.   229. 

8.  Same — ^Fallnre  to  maintain  ward. — Father 
who  is  guardian  of  his  minor  children,  who 
is  in  receipt  of  an  annual  income  of  $2,000 
from  their  property,  and  who  persistently  re- 
fuses through  a  period  of  several  years  to 
provide  for  their  support,  is  not  suitable  per- 
son to  have  management  of  their  estate,  and 

for   such   reason   may  be   removed   by  court. 

In  matter  of  Swift,   47  Cal.   629,   631. 

9.  Order  made  at  chambera. — Order  of  re- 
moval might  be  made  by  Judge  at  chambers 
under  Guardian  Act  of  1850,  as  amended  by 
act  of  May  20,  1861.— Warder  vs.  Blklns,  38 
Cal.    439.    442. 

A«  to  power  of  Jndge  at  chambers  to  re- 
move tmardian,   see   ante  S  166. 

10.  Petition,  notice,  and  evidence. — Order  of 
court  revoking  letters  of  guardianship,  with- 
out allegations,  notice,  or  evidence  in  regard 
to    guardian's    mismanagement    of    estate,     is 


§S  1802-1804      (22S2) 
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erroneous.  If  petition  for  revocation  have 
reference  only  to  care  and  attention  bestowed 
by  eruardlan  on  persons  of  his  wards,  and 
contain  no  averment  of  any  fact  In  regard  to 
estate  of  either  of  them,  or  that  gruardlan  has 
become  Incapable  of  dlscharglns  his  trust 
concerning  estate  of  his  wards  or  unsuitable 
therefor,  or  that  he  has  wasted  or  mlsmanagred 
same,  or  has  failed  to  render  an  account  or 
make  return,  and  there  has  been  no  hearing 
in  regard  to  these  matters,  and  he  has  re- 
ceived no  notice  that  any  such  charge  was 
made  against  him,  order  of  revocation  must 
be  confined  to  his  guardianship  of  persons  of 
minors.— Estate  of  Rose,  66  Cal.  240,  241,  6 
Pac.   Rep.    219. 

11.  RE39IGNATION.— This  section  provides 
for  resignation  and  authorizes  court  to  ap- 
point another  guardian  in  place  of  one  re- 
signing.—Estate  of  Henning,  128  Cal.  214,  218, 
60  Pac.  Rep.   762. 

As  to  reMlgnatlon,  see  ante. 9  1427. 

As  to  termination  of  gvardlanslilpy  see  ante 
i  1753  and  note. 


U.  SURRENDER  OF  ESTATE.— Guardian 
appointed  by  former  probate  court  who  had 
embezzled  funds  of  estat^^  was  liable  to  be 
proceeded  against  in  court  of  equity  for  an 
accounting,  and  such  court.  In  its  discretion, 
might  issue  an  injunction  or  appoint  receiver 
to  take  property  out  of  hands  of  guardian. 
If  guardian  failed  to  deliver  property  to  such 
receiver,  he  was  liable  to  commitment  for  : 
contempt  Order  of  probate  court  appointing 
him  as  guardian  and  requiring  him  to  hold 
such  property  subject  to  order  of  probate  | 
court  was  no  defense  to  such  proceeding.  a,s 
district  court  had  control  over  persons  and  I 
estates  of  minors,  and  could  at  any  time  Inter- 
fere with  proceedings  In  probate  court  and 
remove  them  before  It. — ^Wllson  vs.  Roach,  4 
Cal.  362,   866. 

As  to  appointment  of  receiver  over  cataten 
of  Infants  and  lnnatld^  see  note  72  Am.  St. 
Rep.  71. 

A«  to  measvre  of  damages  for  wronvfol 
holding  over  by  vnardlan,  see  KERR'S  CTC 
CIV.  CODE  9  3385. 


§  1802.  OUABDIANSHIP,  HOW  TERMINATED.  The  marriage  of  a  minor 
ward  terminates  the  guardianship  of  the  person  of  such  ward,  but  not  the  estate ; 
and  the  guardian  of  an  insane  or  other  person  may  be  discharged  by  the  court, 
when  it  appears  on  the  application  of  the  ward  or  otherwise,  that  the  guardian- 
ship is  no  longer  necessary. 

History:     Enacted   March   11,   1872,   founded   on   SS  38,   378   Probate   Aet: 
amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  72. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.»  in:  Cook  vs.  Ceas,  143  Cal. 
221.   229,   77   Pac.  Rep.   66    (construed). 

2.  GUARDIAN  OF  AN  INSANE  PERSON 
MAY  BE  DISCHARGED  by  order  of  court 
when  It  appears  that  guardian  is  no  longer 
necessary.— Cook  vs.  Ceas,  143  Cal.  221,  229, 
77   Pac.   Rep.   65. 

3.  MARRIAGE  OF  "WARD.— In  the  event  of 
marriage,  powers  of  guardian  are  merely  sus- 


pended as  to  person  of  ward,  but  not  affected 
as  to  estate.— Cook  vs.  Ceas,  14S  Cal.  221,  i23, 
284.  77  Pac.  Rep.  66. 

As  to  effect  of  marrUiipe  of  ivrard  on  gvard- 
lanalitv,  see  note  29  Am.  Dec.  716. 

As  to  avspeiiAloii  of  power  of  gvardlaa,  see 
KERR^S    CYC.    CIV.    CODE    9  265. 

Am  to  termlnatloii  of  gvardlanablp,  see  ante 
S  1753   and  note. 


§  1803.  NEW  BOND,  WHEN  SEQUIBED.  The  court  may  require  a  new  bond 
to  be  given  by  a  guardian  whenever  such  court  deems  it  necessary,  and  may  dis- 
charge the  existing  sureties  from  further  liability,  after  due  notice  given  as  such 
court  may  direct,  when  it  shall  appear  that  no  injury  can  result  therefrom  to  those 
interested  in  the  estate. 

History:     Enacted   March   11,    1872,   founded   on   §S39,   374   Probate   Aet; 
amended  April  15,  1880,  Ck>de  Amdts.  18S0  (C.  G.  P.  pt.),  p.  72. 

As  to  ne^  bond,  see  ante  i  1764  and  note  par.  8. 

§1804.    GUABDIAN'S   BOND    TO    BE  FILED.     ACTION  ON.     Every  bond  ( 
given  by  a  guardian  must  be  filed  and  preserved  in  the  office  of  the  clerk  of 
the  superior  court  of  the  county,  and  in  case  of  a  breach  of  a  condition  thereof,  ' 
may  be  prosecuted  for  the  use  and  benefit  of  the  ward,  or  of  any  person  interested 
in  the  estate. 

History:     Enacted   March   11,   1872,   founded   on   9§40,   375   Probate   Aet; 
amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  72. 

As  to  bond,  see  ante  9917 G4,   1766,   1788   and  Same — ^Action  on  by  person  bonefletally  tmt 

notes.  coted,  see  ante  9  367  and  note. 


Tit.  XI,  ck.  XIV,  art.  VI.]       ACTION  ON  GUARDIAN'S  BOND— UBUTATION. 


(2263)        SISOS 


§  1805.  LmiTATION  OF  ACTIONS  ON  OUABDIAN'S  BOND.  No  action 
can  be  maintained  against  the  sureties'  on  any  bond  -given  by  a  guardian,  unless 
it  be  commenced  within  three  years  from  the  discharge  or  removal  of  the  guardian ; 
but  if  at  the  time  of  such  discharge  the  person  entitled  to  bring  such  action  is 
under  any  legal  disability  to  sue,  the  action  may  be  commenced  at  any  time  within 
three  years  after  such  disability  is  removed. 

History:     Enacted  Maieh  11,  1872,  founded  on  §§41,  876  Probate  Aet. 


.      1.  AppHed,  cited,  eonstmed,  referred  to. 

2.  Action    muBt   be   brought   on   bond   within 
*  three  years. 

3.  Action  premature  before  settlement  of  ac- 

counts. 

4.  ''Discharge"  and  "removal"  defined. 
5-7.  Laches  of  ward  in  obtaining  accounting. 

8.  Same — Burden    of     proving    unreasonable 

delay. 

9.  Same— Mere  lapse  of  time  is  not  laches. 

%.  APPLIBD,  CITED,  CONSTRUESD,  RB- 
FERRBD  TO,  etc,  in:  Estate  of  Curtis,  121 
Cal.  468,  474,  68  Pac.  Rep.  986  (cited);  Cook 
vs.  Ceas,  148  Cal.  221,  222,  228,  228,  229,  280, 
238,  284,  77  Pac.  Rep.  66  (construed);  Cook 
vs.  Ceas,  147  C^al.  614,  616,  82  Pac  Rep.  870 
(construed). 

As  to  peraona  mder  leval  dlsabtlity,  see  ante 
1 828  and  note. 

2.  ACTION  BfUST  BR  BROUGHT  ON  BOND 
WITHIN  TftRBB  YBARS  from  final  order  of 
dischargre  or  removal  of  suardlan. — Estate  of 
Curtis.  121  Cal.  468,  474,  58  Pac.  Rep.  986; 
Cook  vs.  Ceas,  148  Cal.  221,  280,  77  Pac  Rep. 
66;  147  Cal.  614,  616.  82  Pac.  Rep.  370. 

8.  ACTION  PREMATURE  BEFORE  SET- 
TLEMENT     OF      ACCOUNTS.— Acoordlnff      to 

settled  rule  in  this  state,  an  action  asalnst 
guardian  or  his  sureties  for  breach  of  his 
bond  cannot  be  commenced  until  amount  of 
his  Indebtedness  has  been  determined  by  order 
of  probate  court,  and  until '  such  order  hss 
become  final  on  appeal  or  lapse  of  time  within 
which  appeal  may  be  taken.  So  long  as  an 
action  or  proceeding  Is  pendlngr,  Judgrment  or 
order  from  which  appeal  has  been  or  may  be 
taken  cannot  be  basis  of  any  new  action. 
Until  amount  due  to  ward  has  been  determined 
by  order  of  court,  and  payment  demanded, 
there  is  no  default  on  part  of  trustee  and  no 
cause  of  action  agralnst  him  or  his  sureties.— 
Cook  vs.  Ceas,  148  Cal.  221,  226,  226.  77  Pac 
Rep.  66;  147  Cal.  614.  616,  82  Pac  Rep.  870. 
See  ante  §  1754  and  note  pars.   18-16. 

4.  ''DISCHARGE''  AND  'OtEMOTAL"  DE- 
FINED.^— ^It  Is  true  that  where  ward  arrives 
at  age  of  majority,  authority  of  ffuardlan 
comes  to  an  end.  But  although  his  authority 
is  at  an  end  when  his  ward  comes  of  acre, 
it  cannot  be  said  that  in  any  ordinary  or  usual 
or  statutory  sense  of  terms  he  has  been  re- 
moved or  disehargred.  So  statute  does  not  in 
terms  apply  to  such  case.  In  order  to  bring 
such  case  within  statute,  its  terms  must  be 
enlarged  by  construction,  which  has  been  done 
in  some  Jurisdictions,  but  supreme  court  of 
California  has  refused  to  follow  those  cases, 
and  has  determined  that  by  coming  of  age  of 
ward   or   his   marrying,   guardian   is   not   ipso 


facto  removed  or  discharged,  and  that  statute 
of  limitations  in  favor  of  guardians  does  not 
then  commence  to  run. — Cook  vs.  Ceas,  148 
Cal.  221,  280,  281,  284,  77  Pac.  Rep.  66;  147 
Cal.  614.  616.  82  Pac.  Rep.  870. 

0.  LACHES  OF  UTARD  IN  OBTAINING  AC- 
COUNTING.  —  After  reaching  majority,  ward 
cannot  Indefinitely  postpone  commencement  of 
running  of  statute  of  limitations  by  failure 
to  require  settlement  from  his  guardian.  Sure- 
ties have  all  advantage  of  general  statute  of 
limitations  and  of  doctrine  of  Barnes  vs.  Glide, 
117  Cal.  1.  59  Am.  St.  Rep.  168,  48  Pac.  Rep. 
804,  which  will  hold  wards  to  rule  of  reason- 
able diligence  in  procuring  settlement  of  their 
guardians'  accounts. — Cook  vs.  Ceas.  143  Cal. 
221,  231,  77  Pac  Rep.  66;  147  Cal.  614.  616,  82 
Pac.  Rep.  870. 

6.  Whether  sureties  can  in  any  event  urge 
delay  by  ward  in  instituting  proceedings  to 
compel  an  accounting  by  guardian  after  ward 
arrives  at  age,  as  sufficient  laches  to  bar  an 
action  against  them  upon  bond,  unless  in  cases 
where  conduct  of  ward  has  in  some  way  mis- 
led them  or  caused  them  to  delay  such  pro- 
ceedings, has  been  suggested  but  not  decided 
by  supreme  court.  The  suggestion  is  based 
on  proposition  that  sureties  have  an  equal 
right  with  ward  to  institute  proceedings  for 
an  accounting;  that  It  is  duty  of  guardian 
to  render  the  account,  and  for  performance 
of  that  duty  they  have  become  his  guarantors, 
so  that  in  some  respects  his  duty  is  their  own. 
—Cook  vs.  Ceas,  147  Cal.  614,  620,  82  Pac  Rep. 
870. 

7*     Sureties    protected    against    stale    dalma 

by  the  provisions  of  the  statute  of  limitations 
and  the  doctrine  laid  down  In  Barnes  vs.  Glide 
(117  Cal.  1,  69  Am.  St.  Rep.  163,  48  Pac  Rep. 
804),  which  hold  wards  to  reasonable  diligence 
In  procuring  settlements.— Cook  vs.  Ceas,  supra. 

8.     Burden    of    proving    unreasonable    delay 

on  part  of  ward  in  requiring  accounting  by 
guardian  in  action  on  guardian's  bond  is  on 
surety.— Cook  vs.  Ceas,  148  CaL  221.  231,  77 
Pac.  Rep.  66;  147  Cal.  614,  619,  82  Pac  Rep. 
870. 

0.     Mere  lapse  of  time  Is  not  laelies. — It   is 

incundbent  upon  sureties  pleading  laches  on 
part  of  ward  in  procuring  settlement  of  guard- 
ian's accounts,  to  show  that  some  circum- 
stances, such,  for  Instance,  as  Insolvency  of 
principal,  occurred  during  delay,  from  which 
loss  may  have  been  occasioned  to  them.  Mere 
lapse  of  time  alone  is  not  laches.— Cook  vs. 
Ceas,  147  Cal.  614,  619,  82  Pac.  Rep.  370. 

As  to  limitation  of  action  by  vrard  to  pro- 
cure aeeovnting  by  guardian,  see  ante  5  1774 
and  note  par. 


SS  1806-1810      (aS64)        ACTION  TO  RBCOITBR  PROPERTY  SOIiD— LIMITATION. 


[PCUL 


§  1806.  LIMITATION  OF  ACTIONS  FOR  THE  REOOVEBT  OF  PROPERTY 
SOLD.  No  action  for  the  recovery  of  any  estate,  sold  by  a  guardian,  can  be 
maintained  by  the  ward,  or  by  any  person  claiming  under  him,  unless  it  is  com- 
menced within  three  years  next  after  the  termination  of  the  guardianship,  or  when 
a  legal  disability  to  sue  exists  by  reason  of  minority  or  otherwise,  at  the  time  when 
the  cause  of  action  accrues,  within  three  years  next  after  the  removal  thereof. 

History:     Enacted  March  11,  1872,  founded  on  |§  37,  869  Probate  Act. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Action  barred  three  years  after  ward's  ma- 

jority. 

3.  Same — ^Fact  that  sale  was  void,  immaterial 

1.  APPLISD,  CITBD,  CONSTRUED,  RSS- 
FEARBD  TO,  etc.,  in:  McNeil  vs.  First  Con- 
irregrational  Soc,  66  Cal.  106,  111,  4  Pac  Rep. 
1096  (cited);  Burroughs  vs.  De  Couts,  70  Cal. 
361,  873,  11  Pac.  Rep.  734  (cited);  Reed  vs. 
Rlngr,  98  Cal.  96,  107,  28  Pac.  Rep.  861  (ap- 
plied). 

As  to  similar  provision  rriatliiff  to  estates 
of  decedents,  see  ante  99 1678,  1674,  1789  and 
post  9  1808. 

a.  ACTION  BARRBD  THRBB  YDARS  AF- 
TESR  IVARD'S   BIAJORITY.— Action   to  recover 


land  sold  by  eruardian  must  be  brought  by 
infant  within  three  years  after  arriving  at 
majority,  or  it  is  barred.— Burrougrhs  vs.  De 
Couts,  70  CaL  861,  878,  11  Pac.  Rep.  734. 

8.     Fact    that    sale    was    void,    Inunaterial. — 

An  action  for  recovery  of  an  estate  sold  by 
gruardian,  where  more  than  twenty  years  have 
been  allowed  to  pass  after  minor  became  of 
agre,  and  after  termination  of  guardianship, 
is  barred.  Fact  that  sale  was  void  would  not 
save  it  from  bar  of  statute. — ^Reed  vs.  Rins, 
98  Cal.  96,  108,  28  Pac.  Rep.  861.  See  Harlan 
vs.  Peck,  83  Cal.  616,  621. 

As  to  riffM  of  minor  to  recover  lands  nn- 
lawfnlly.  sold  by  his  guardian,  see  brief  67 
L.  R.  A.  676. 


§  1807.    MOSE  THAN  ONE  OUABDIAN  OF  A  PERSON  HAT  BE  APPOINTED. 

The  court,  in  its  discretion,  whenever  necessary,  may  appoint-  more  than  one 
guardian  of  any  person  subject  to  guardianship,  who  must  give  bond  and  be 
governed  and  liable  in  all  respects  as  a  sole  guardian. 

History:  Enacted  March  11,  1872,  founded  on  SS  ^y  883  Probate  Aet; 
amended  by  Ck)de  Commission,  Act  March  8, 1901,  Btats.  and  Amdts.  1900-1,  p.  238, 
act  held  unconstitutional,  see  history,  15  ante. 

As  to  effect  of  death  of  Joint  snardian,  see  KBRR'S   CYC.  CIV.  CODB  i  268. 

§  1808.    OBDES   APPOINTING    GUABDIAN,   HOW   ENTERED.     Any  order 

appointing  a  guardian,  must  be  entered  as  and  become  a  decree  of  the  court.    The 

provisions  of  this  title  relative  to  the  estates  of  decedents,  so  far  as  they  relate 

to  the  practice  in  the  superior  court,  apply  to  proceedings  under  this  chapter. 

History:  Enacted  March  11,  1872,  founded  on  S§  16,  385  Probate  Aet; 
amended  April  15,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  72. 

Applied,    dted,    construed,   referred   to,    etc..  As   to   power   at   chambers,   see   ante   H 166, 

In:     Smith   vs.   Blscalluz.    83    Cal.   844,    866,    21      176  and  notea. 

Pac.   Rep.    16,   28   Id.   814    (applied);   Trumpler  As  to  proeedwe^  seBerally^  see  ante  S  1718. 

V8.  Cotton,  109  Cal.  260,  264,  41  Pac.  Rep. 
1083  (applied);  Cook  vs.  Ceas*  148  Cal.  221, 
528,  284.  77  Pac.  Rep.  66   (cited). 

§  1809.    PROVISIONS   OF   SECTION  TEN  HUNDRED  AND  FIFTY-SEVEN 

APPLY  TO  GUARDIANS.     The  provisions  of  section  ten  hundred  and  fifty-seven 

are  hereby  declared  to  apply  to  guardians  appointed  by  the  court,  and  to  tiie  bonds 

taken  or  to  be  taken  from  such  guardians,  and  to  the  sureties  on  such  bonds. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commission,  Act  March 
8,  1901,  BtatB.  and  Amdts.  1900-1,  p.  238,  aet  held  imconstitutional,  see  history, 
§  5  ante. 

§  1810.  GUARDIAN  OF  INCOMPETENT;  DUTY  OONCERNINO  CONTRACT 
BY  WARD.  When  a  person  who  is  bound  by  a  contract  in  writing  to  convey  any 
real  estate  shall  afterwards  and  before  making  the  conveyance  become  and-  be 
adjudged  to  be  an  incompetent  person,  the  court  may  make  a  decree  authorizing 
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and  directing  his  guardian  to  convey  such  real  estate  to  the  person  entitled 
thereto.  Such  decree  may  be  made  under  the  provisions  of  sections  fifteen  hundred 
and  ninety-seven  to  sixteen  hundred  and  seven,  both  inclusive,  of  this  code,  all 
of  which  provisions  are  hereby  incorporated  in  this  section ;  the  word  incompetent 
being  substituted  for  the  word  deceased  or  decedent  and  the  word  guardian  being 
substituted  for  the  words  administrator  or  executor,  respectively,  wherever  said 
words  occur. 

History:    Enaeted  Mareh  16,  1003,  Stats,  and  Amdts.  1903,  p.  166. 


Am  to  eowcTBAecs  to  eompleto  eontmets  of 
Mdoy  see  ante  H  1697-K07,  1808  and  notes. 


As  to  solo  of  tand  under  contmet,  to  third 
party,  see  ante  S  1777  and  note  par.  81. 


TITLE  Xn. 

OF   SOLE   TBADEBS. 


§  1817.    Decree,  wbat  it  most  be. 
§  1818.    Oath,  copy  of  order  to  be  recorded. 
i  1819.    Bights  and  liabilities  of  sole  traders. 
§  1820.    Solis  trader  must  maintain  hear  ebildren. 
§1821.    Husband  of  sole  trader  not  liable  for 
debts. 


§  1811.  Who  maj  become  sole  traders. 

§  1812.  Notice,  how  given  and  what  to  contain. 

S  1813.  Petition,  what  to  contain  when  filed. 

9  1814.  May  have  five  hundred  dollars  of  com- 
munity or  husband 's  property. 

9  1815.  Who  may  oppose  it,  and  how. 

9  1816.  Trial  or  hearing. 

§1811.  WHO  MAT  BECOME  SOLE  TRADERS.  A  married  woman  may 
become  a  sole  trader  by  the  judgment  of  the  superior  court  of  the  county  in 
which  she  has  resided  for  six  months  next  preceding  the  application. 

History:     Enacted  March  11,  1872;    amended  February  26,  1881,  Stats,  and 
Amdts.  1881,  p.  10. 


1.  Management  of  business  by  husband. 

2.  Mere   protection   of   husband   from   creditors 

not  countenanced. 

3.  Bestriction  to  particular  occupations. 

1.  BfANAGBMBNT  OF  BUSINESSS  BY  BTirS- 
BAND. — ^Act  of  1862  contained  provision  that 
"nothlngr  contained  in  this  act  shall  be  deemed 
to  authorize  married  woman  to  carry  on  busi- 
ness in  her  own  name  when  same  is-  managed 
or  superintended  by  her  husband."  It  was 
held  that  this  provision  was  intended  only 
for  protection  of  creditors  of  husband  and 
to  prevent  collusion  between  husband  and 
wife,  but  not  to  shield  wife  from  liability  as 
sole  trader.  Claims  of  creditors  of  wife  who 
had  dealt  with  her  as  sole  trader  could  not 
be  defeated  at  optibn  of  wife  by  her  turning 
over  management  of  business  to  husband. — 
Porter  vs.  Gamba,  43  Cal.  105,  109. 

2.  MBRB  PROTBCTION  OF  HUSBAND 
FROM  CREDITORS  NOT  COUNTBNANCBD.— 
If  husband,  being  embarrassed  with  debts,. ar- 
range with  his  wife  that  she  shall  engage 
nominally  in  business  of  ranching  as  sole 
trader  under  act  of  April  12,  1852,  for  mere 
purpose  of  shielding  their  several  and  joint 
earnings  against  existing  and  subsequent  cred- 
itors of  husband,  it  being  further  understood 
between  them  that  all  crops  as  well  as  all 
issues  and  profits  shall  belong  to  him  as  be- 
tween the  two,  and  that  absolute  power  of 
disposing  of  them  shall  remain  with  him,  such 


agreement  will  be  not  only  foreign  to  object 
contemplated  by  act  of  1852,  but  manifest 
fraud  upon  it.  Act  is  not  fulfilled  by  a 
married  woman  making,  recording,  and  adver- 
tising declaration  of  intention  to  carry  on 
business  in  her  own  name,  nor  by  her  so 
carrying  it  on  in  fact  These  formal  re- 
quirements can  be  very  easily  complied  with. 
The  substantive  provision  of  act  is  that  these 
forms  having  been  duly  observed,  woman 
shall  in  good  faith  actually  carry  on  business 
thereof  "on  her  own  account."  But  if  she 
prosecutes  business  on  her  husband's  account 
in  fact  and  with  view  to  shielding  his  or  their 
joint  earnings  against  rights  of  existing  or 
subsequent  creditors  as  principal  purpose,  she- 
is  entitled  to  no  protection. — Hurlburt  vs. 
Jones,  26  Cal.  226,  228,  229. 

8.  RBSTRICTION  TO  PARTICUIiAR  OCCU- 
PATIONS.—Act  of  April  12,  1862,  authorizing 
married  women  to  prosecute  business  in  their 
own  names  as  sole  traders,  does  not  confine 
sole  traders  to  any  particular .  trade  or  occu- 
pation, nor  does  it  prohibit  husband  from 
being  employed  by  or  acting  for  his  wife  in 
relation  to  her  business.  Fact  that  trade  or 
business  was  unsulted  to  her  sex  or  that  hus- 
band was  employed  in  it  would  be  circum- 
stance tending  to  establish  fraud,  but  would 
not  amount  to  conclusive  evidence  of  its  ex- 
istence.— Guttmaa  vs.  Scannell,  7  Cal.  455» 
459. 


§1812.    NOTICE,    HOW    GIVEN   AND    WHAT    TO    CONTAIN.      A  person 
intending  to  make  application  to  become  a  sole  trader  must  publish  notice  of  such 
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intention  in  a  newspaper  published  in  the  county,  or  if  none,  then  in  a  newspaper 

published  in  an  adjoining  county,  once  a  week  for  four  successive  weeks.     The 

notice  must  specify  the  day  Upon  which  application  will  be  made,  the  nature  and 

place  of  the  business  proposed  to  be  conducted  by  her,  and  the  name  of  her  husband. 

History:     Enacted  Maioh  11^  1872;    amended  February  26,  1881,  Stats,  and 
Amdt#i.  1881,  p.  10. 


1.  Facts  which  must  be  stated. 

2.  Same — Description  of  b 

3.  Publication  of  notice. 

1.     FACTS     \%'^HIC£l    MUST    BS     STATBD*— 

Former  act  required  three  essential  facts  to 
be  stated  in  declaration:  First,  that  she  in- 
tended carrying  on  some  certain  business,  spe- 
cifically describing  it;  second,  that  she  in- 
tended to  carry  on  such  business  in  her  own 
name;  and  third,  on  her  own  account.  Omis- 
sion to  state  any  was  fatal  defect.— Adams 
vs.  Knowlton,  22  CaL  28S,  289. 


a.    DeacrlptloB    of    bHSlseMb — A    declaration 
which  states  that  it  is  '"my  Intention  to  carry 


on  and  transact  business  on  my  own  account 
and  In  my  own  name  as  sole  trader,  in  pur- 
suance of  an  act  [referring  to  act],  and  I 
further  declare  that  said  business  will  be 
buying  and  selling  goods,  wares,  and  mer- 
chandise," etc.,  describes  business  with  suffi- 
cient particularity.— Abrams  vs.  Howard,  23 
Cal.  888.  889. 

S.  PUBUCATIOH  OF  NOTICID*— Affidavit 
Showing  publication  "once  a  week  for  three 
weeks,  vis.  from  April  26th  to  May  20th,  1861." 
sufficiently  shows  publication  for  three  suc- 
cessive wee'ks.  So  held  under  former  statute 
requiring  publication  for  three  successive 
weeks. — Abrams  vs.  Howard,  88  CaL  888,  889. 


§  1813.  PETITION,  WHAT  TO  CONTAIN  WHEN  FILED.  Ten  days  prior 
to  the  day  named  in  the  notice,  the  applicant  must  file  a  verified  petition  setting 
forth: 

1.  That  the  application  is  made  in  good  faith,  to  enable  the  applicant  to  support 
herself,  or  herself  and  others  dependent  upon  her,  giving  their  names  and  relation ; 

2.  The  fact  of  insufficient  support  from  her  husband,  and  the  causes  thereof,  if 
known; 

3.  Any  other  grounds  of  application  which  are  good  causes  for  a  divorce,  with 
the  reason  why  a  divorce  is  not  sought ;  and 

4.  The  nature  of  the  business  proposed  to  be  conducted,  and  the  capital  to  be 
invested  therein,  if  any,  and  the  sources  from  which  it  is  derived. 

History:     Enacted  March  11,  1872. 

§1814.  MAY  HAVE  FIVE  HUNDRED  DOLLARS  OF  OOMMUNITT  OB 
HUSBAND 'S  PROPERTY.  The  applicant  may  invest  in  the  business  proposed  to 
be  conducted,  a  sum  derived  from  the  community  property  or  of  the  separate 
property  of  the  husband,  not  exceeding  five  hundred  dollars. 

History:     Enacted  March  11,  1872. 


1.  Applied,  cited,  constmed,  referred  to. 

2.  Husband's  property — Cannot  be  taken  with- 

out his  consent. 
3-5.  Transfer   from   husband  to  wife — ^Yoid  as 
to  his  creditors. 

1.  appijIbd,  cited,  CONSTBUBD,  RB}- 
FSniRBD  TO,  etc.,  in:  Thomas  vs.  Desmond, 
63  Cal.   426,   428    (applied). 

2.  A  HUSBAND'S  PROPB3RTT— ^Tannot  be 
taken  without  hl«  eoiuent. — Statute  does  not 
prevent  wife  from  obtainincr  and  using:  hus- 
band's property  in  business.  But  she  can  only 
derive  title  to  such  property  by  mutual  con- 
sent of  herself  and  her  husband,  and  by  act 
of  transfer  by  her  husband  to  her  in  mode 
prescribed  by  law.  A  decree  of  superior  court 
authorising  her  to  carry  on  specified  business 
in  her  own  name  and  for  her  own  account 
gives  her   no   title  or  separate   right  to  prop- 


erty of  her  husband,  which,  without  his  con- 
sent, she  has  seized  and  made  use  of  in  her 
business  as  sole  trader.  Such  property  still 
belongs  to  him  and  is  subject  to  attachment 
or  execution  against  him. — ^ThomaJi  vs.  Des- 
mond, 63  Cal.  426,  428. 

S.  TRANSFBR  FROM  HUSBAND  TO  WIFB 
— ^Vold  as  to  hla  creditors, — If  husband  were 
at  time  in  embarrassed  circumstances,  transfer 
of  money  from  him  to  his  wife,  to  be  in- 
vested by  her  in  business  as  sole  trader,  would 
amount  to  fraud  upon  his  creditors,  and 
therefore  would  be  void  as  to  them,  but 
would  be  good  as  against  all  others. — Gutt- 
man  vs.  Scannell,  7  Cal.  466,  468. 

4.  If  a  husband  embarrassed  with  debt 
should  convey  to  his  wife  as  sole  trader  any 
considerable  portion  of  his  estate,  conveyance 
would,   or   at   least   might  be,   void   as   to  ex- 
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istlncT  and  subsequent  creditors  of  husband. —  dice   of   his   creditors.     Such   transactions   are 

Hurlburt  vs.  Jones,  25  Cal.  226,  228.  considered   In   law   fraudulent   and   void   as   to 

5.     As    debtor,     husband    cannot    surrender  creditors    of    husband. — ^Thomas    vs.    Desmond, 

property  to  his  wife,  nor  can  she  voluntarily  63    CaL    426,    428. 
assume  possession  or  ownership  of  it,  to  preju- 

§  1816.  WHO  MAY  OPPOSE  IT,  AND  HOW.  Any  creditor  of  the  husband 
may  oppose  the  application,  by  filing  in  the  court  (prior  to  the  day  named  in  the 
notice)  a  written  opposition  verified,  containing  either: 

1.  A  specific  denial  of  the  truth  of  any  material  allegation  of  the  petition;  or 
setting  forth, 

2.  That  the  application  is  made  for  the  purpose  of  defrauding  the  oppohent ;  or, 

3.  That  the  application  is  made  to  prevent,  or  will  prevent,  him  from  collecting 

his  debt.  History:     Enacted  March  11,  1872. 

§  1816.  TBIAL  OB  HEABINO.  On  the  day  named  in  the  notice,  or  on  such 
other  day  to  which  the  hearing  may  be  postponed  by  the  court,  the  applicant  must 
make  proof  of  publication  of  the  notice  hereinbefore  required,  and  the  issues  of  fact 
joined,  if  any,  must  be  tried  as  in  other  cases;  if  no  issues  are  joined,  the  court 
must  hear  the  proofs  of  the  applicant  and  find  the  facts  in  accordance  therewith. 

History:     Enacted  March  11,  1878. 
As  to  aflldaTtt  of  pvbllcatioiit  tee  ante  i  1812  and  note  par.  8. 

§  1817.  DEOBEE,  WHAT  IT  KITST  BE.  If  the  facts  found  sustain  the 
petition,  the  court  must  render  judgment,  authorizing  the  applicant  to  carry  on, 
in  her  own  name  and  on  her  own  account,  the  business  specified  in  the  notice 

and  petition.  History:     Enacted  March  11,  1872. 

JudHrment. — Fact  that  decree  is  worded  In  first  and  slffned  at  cbambera  and  not  In  open  court, 

person,    court    in    drafting    it    employlncr    the  Such  a  decree,  entitled  and  filed  in  court,  and 

language   "it   appearing   to   me"   and   "in   wit-  under    seal    of    court,    is    sufficient. — Oaks    vs. 

ness  whereof,  I  have  hereunto  set  my  hand,"  Rodgers,  48  Cal.  197,  200. 
does  not  tend  to  show  that  decree  was  made 

§1818.  OATH,  00F7  OF  ORDEB  TO  BE  BECOBDED.  The  sole  trader 
must  make  and  file  wita  the  clerk  of  the  court  an  affidavit,  in  the  following  form : 

'*I,  A.  B.,  do,  in  presence  of  Almighty  God,  solemnly  swear  that  this  application 
was  made  in  good  faith,  for  the  purpose  of  enabling  me  to  support  myself  (and 
any  dependent,  such  as  husband,  parent,  sister,  child,  or  the  like,  naming  them, 
if  any),  and  not  with  any  view  to  defraud,  delay,  or  hinder  any  creditor  or 
creditors  of  my  husband ;  and  that  of  the  moneys  so  to  be  used  by  me  in  business, 
not  more  than  five  hundred  dollars  have  come,  either  directly  or  indirectly,  from 
my  husband.    So  help  me  God." 

A  certified  copy  of  the  decree,  with  this  oath  indorsed  thereon,  must  be  recorded 
in  the  office  of  the  recorder  of  the  county  where  the  business  is  to  be  carried  on, 

in  a  book  to  be  kept  for  such  purpose. 

History:  Enacted  Mareh  11,  1872;  amended  by  Code  Commiflsion,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900*1,  p.  238,  act  held  unconstitutional,  see  history^ 
§  5  ante. 

Oatb  adminlJitered  by  clerk.— Former  statute.  order  Indorsed  thereon,  shall  be  recorded  In 
as  araenoett  .n  1862  (Stats.  1862  p.  108),  pro-  office  of  recorder  of  county."  An  oath  ad- 
vlded  that  "before  making  order  court  or  .  ministered  by  clerk  In  open  court,  under  its 
Judgre  shall  administer  to  applicant  following  direction,  was  held  to  be  an  oath  administered 
oath"  (glTlng  form  of  oath  similar  to  that  by  "court"  In  sense  of  statute.— Oaks  vs.  Rods- 
provided  In  this  section)  and  then,  provided  ers,  48  Cal.  197,  200. 
that  a  "certified  copy  of  said  order  with  said 
C.  C.  P.--142 
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§1819.  BIOHTS  AND  LIABILITIES  OF  SOLE  TRADERS.  When  the 
judgment  is  made  and  entered,  and  a  copy  thereof,  with  the  affidavit  provided  for 
in  section  eighteen  hundred  and  eighteen,  duly  recorded,  the  person  therein 
named  is  entitled  to  carry  on  the  business  specified,  in  her  own  name,  and  the 
property,  revenues,  moneys,  and  credits  so  by  her  invested,  and  the  profits  thereof, 
belong  exclusively  to  her,  and  are  not  liable  for  any  debts  of  her  husband,  and 
she  thereafter  has  all  the  privileges  of,  and  is  liable  to  all  legal  procefsses  provided 
for  debtors  and  creditors,  and  may  sue  and  be  sued  alone,  without  being  joined 
with  her  husband;  provided,  however,  that  she  shall  not  be  at  liberty  to  carry 
on  said  business  in  any  other  county  than  that  named  in  the  notice  provided  for 
in  section  eighteen  hundred  and  twelve,  until  she  has  recorded  in  su<2h  other 
county  a  copy  of  said  judgment  and  affidavit. 

History:     Enacted  March  11,  1872;    amended  Mareh  16,  1876,  Code  Amdts. 
1875-6,  p.  105. 


1,2.  Allegations   to  charge  married  woman  as 
sole  trader. 

3.  Feme  sole  as  to  business  spedfled. 

4.  Same  —  Marital     relations     otherwise     un- 

affected. 
5, 6.  Joinder  of  husband  in  action. 
7, 8.  Ownership  of  monej  invested. 
9.  Same — Presumption  as  to  character  of  prop- 
erty invested. 
10.  Property  acquired  by  sole  trader  is  separate 
property. 

1.  ALLBOATIONB  TO  CHAROB  MARRDBD 
WOMAN  AS  80LB  TRADBR.— Allegation  that 
defendant  was  "doln^r  business  as  feme  sole 
with  consent  of  her  husband"  is  Insufficient  to 
charge  her  as  sole  trader. — Aiken  vs.  Davis,  17 
Cal.  119,  121. 

2.  In  action  against  sole  trader  it  is  un- 
necessary to  aver  facts  showing  that  indebted- 
ness was  contracted  by  sole  trader  on  ac- 
count of  trade  or  business  specified  in  her 
declaration  of  intention  to  act  as  sole  trader. 
Fact  that  she  is  sole  trader  and  incurred  In- 
debtedness Is  sufficient  to  raise  presumption 
that  It  was  contracted  on  account  of  her  busi- 
ness as  sole  trader. — ^Melcher  vs.  Kuhland,  22 
Cal.    622,   624. 

5.  FBUB  SOIiB  AS  TO  BusnrDSS  spbci. 
FIBD. — similar  provision  of  act  of  1862  was 
construed  to  mean  that  in  respect  to  her 
business,  as  specified  in  declaration,  and  prop- 
erty Invested  therein,  sole  trader  shall  be 
deemed  feme  sole,  possessing  all  rights,  pow- 
ers, and  privileges,  and  subject  to  all  liabil- 
ities In  respect  to  such  business  and  property 
that  she  would  possess  and  be  subject  to 
were  she  unmarried.  Right  and  capacity  to 
purchase  property  In  her  own  name,  to  be 
used  about  her  business.  Is  necessarily  Inci- 
dent to  power  conferred  upon  her  as  feme  sole 
in  such  business.  Where  business  was  farm- 
ing, it  was  held  that  she  could  purchase  land 
for  that  business,  and  might  make  purchase  on 
credit,  giving  note  and  mortgage  therefor 
executed  In  her  own  name  without  Joining 
husband. — Camden  vs.  Mullen,  29  Cal.  664,  666. 
See  McKune  vs.  McGarvey,  6  Cal.  497,  498; 
Guttman  vs.  Scannell,  7  Cal.  466,  468. 

As  to  anlnff  and  bclBtf  sved  alone,  see  ante 
S  370  and  note. 


4.     Marital  relations  othenrlae  vnallccted. — 

Sole  Trader  Act  does  not  make  wife  head  of 
family,  nor  in  any  respect  change  marital 
relation,  further,  at  least,  than  her  business 
as  sole  trader.  It  does  not  give  such  wife 
right  to  enjoin  enforcement  of  Judgment  of 
forcible  entry  and  detainer  against  her  hus- 
band, where  she  was  not  party  to  suit  and 
did  not  set  up  her  claim  to  property  as  sole 
trader.  Such  Judgment  may  be  enforced  not 
only  against  husband,  but  against  any  member 
of  his  family. — Saunders  vs.  Webber,  89  CaL 
287,  291. 

6.    JOINDBB  OF  HUSBAlfD   IN  ACTIOlfS.—    t 

In  an  action  brought  by  sole  trader  concern- 
ing property  used  In  her  business,  her  hus- 
band need  not  be  Joined  with  her  as  party. — 
Guttman  vs.  Scannell,  7  Cal.  466,  468. 

A«  to  bnaband  and  ywite  as  parties  to  netlon% 
see  ante  19  870.  871  and  notes. 

6.  Joinder  of  husband  as  co-defendant  is 
error. — McKune  vs.  McGarvey,   6  CaL  497,  498. 

A«  to  married  ^iroman  as  party  to  aetlon,  see 

ante  9S  370,  371  and  notes. 

7.  OUTNBRSHIP   OF    MONBY   INVBSTBD.— 

Married  woman  who  avails  herself  of  provi- 
sions of  statute  (act  of  April  12,  1862)  la 
vested  with  exclusive  ownership  of  all  money 
and  property  Invested  in  trade  or  business  In 
which  she  Is  engaged,  and  as  to  such  business 
and  property  Invested  she  is  entirely  Independ- 
ent of  her  husband. — Guttman  vs.  Scannell,  7 
Cal.    466.    468. 

See  ante  S  1814  and  notes. 

8.  Burnett,  J.,  In  dissenting  opinion,  held 
that  act  of  April  12,  1862,  was  designed  by 
legislature  merely  for  purpose  of  permitting 
wife  to  use  her  separate  property  in  lawful 
business,  legislature  having  by  act  passed  in 
1850  bestowed  upon  her  capacity  to  own  sep- 
arate property,  but  not  to  use  and  enjoy  it; 
but  it  did  not  authorize  her  to  appropriate  and 
make  use  of  separate  property  of  her  hus- 
band.— Guttman  vs.  Scannell,  7  Cal.  466,  460. 

0.  Presumption  as  to  oharaetor  of  proportr 
Invested. — ^Where  married  woman  engages  in 
trade.  It  is  presumed  to  be  with  funds  of  com- 
munity, and  burden  of  proof  is  on  person 
asserting  property  to  be  her  separate  property. 


r 


Ttt.  XIII.]  BIAINTAIN  CHILDREN^LIABILITY  OF    HUSBAND.  (2258)        9S  lSSO'lii22 

— ^Bashore    vs.    Parker,    146    Cal.    626,    630,    80  wife    as    to    separate    and    common    property. 

Pac.  Rep.  707.  Kigrht  of  wife  to  acquire  separate  property  by 

10.    PROPBIRTY    ACQ,IJIRE:d    BY    A    SOLS  purchase  is  exception  to  ereneral  rule. — Camden 

TRADRR  IS    SBPARATB   PROPBRTY,   but   Is  "^®'  Mullen.  29  Cal.   584,  666.     See  Alverson  vs. 

not  to  be  classed  with  separate  property  de-  Jones,  10  Cal.  9,  12. 
scribed  in  act  defining  rigrhts  of  husband  and 

§  1820.  SOLE  TRADER  MUST  BIAINTAIN  HER  CHILDREN.  A  married 
woman  who  is  adjudged  a  sole  trader  is  responsible  and  liable  for  the  maintenance 
of  her  minor  children. 

History:     Enaeted  March  11,  1872. 

§  1821.    HUSBAND  OF  SOLE  TRADER  NOT  LIABLE  FOR  DEBTS.     The 

husband  of  a  sole  trader  is  not  liable  for  any  debts  contracted  by  her  in  the  course 
of  her  sole  trader's  business,  unless  contracted  upon  his  written  consent. 

History:     Enacted  March  11,  1872. 


TITLE   Xm. 

OP  PBOCEBDINGS  IN  INSOLVBNOT. 
S 1822.    Statutes  in  relation  to,  eontmued  in  force. 

§  1822.  STATUTES  IN  RELATION  TO,  CONTINUED  IN  FORCE.  Nothing 
in  this  code  affects  any  of  the  provisions  of  **an  act  for  the  relief  of  insolvent 
debtors  and  protection  of  creditors,"  approved  May  four,  eighteen  hundred  and 
fifty-two,  or  of  the  acts  amendatory  thereof,  approved  respectively  March  twelve, 
eighteen  hundred  and  fifty-eight,  April  twenty-seven,  eighteen  hundred  and 
sixty,  and  April  twenty-seven,  eighteen  hundred  and  sixty-three;  but  such  acts 
are  recognized  as  continuing  in  force  notwithstanding  the  provisions  of  this  code. 

History:     Enacted  March  11,  1872. 


PART    IV. 


Title  I. 
II. 

m. 

IV. 

V. 

VL 


OF  EVIDENCE. 

gsnbbal  dbfininons  and  divisions,  §§  1823-1839. 

Op  Gbnbbal  Principles,  §§  1844-1870. 

Kinds  and  Degrees  op  Evidence,  §§  1875-1978. 

Of  the  Production  of  Evidence,  §§  1981-2054. 

Effect  of  Evidence,  §  2061. 

Op  the  Rights  and  Duties  op  Witnesses,  §§  2064-2070. 

Evidence  in  Particular  Cases^  and  MiscEiiLANBOUB  and  QskbraIi 
Provisions,  §§  2070-2104. 


OF  evidence. 

GENERAIi  definitions  AND  DIYISIONa 


§  1823.  .  Definition  of  evidence. 

§  1824.     Definition  of  proof. 

§  1825.    Definition  of  law  of  evidence. 

§  1S26.     The  degree  of  certainty  required  to 

tablish  facts. 
§  1827.    Four  kinds  of  evidence  specified. 
§  1828..    Several  degrees  of  evidence  specified. 
§  1829.     Primary  evidence  defined. 
§  1830.    Secondary  evidence  defined. 


§  1831.  Direct  evidence  defined. 

§  1832.  Indirect  evidence  defined. 

§  1833.  Prima  facie  evidence  defined. 

§  1834.  Partial  evidence  defined. 

§  1 835.  Satisfactory  evidence  defined. 

§  1836.  Indispensable  evidence  defined* 

9  1837.  Conclusive  evidence  defined. 

§  3838.  Camulative  evidence  defined. 

S  1839.  Corroborative  evidence  defined. 


§  1823.  DEFINITION  OF  EVIDENOE.  Judicial  evidence  is  the  means,  sanc- 
tioned by  law,  of  ascertaining  in  a  judicial  proceeding  the  truth  respecting  a  ques- 
tion of  fact.  History: '  Enacted  March  11, 1872. 


Applied,  cited,  coiuitmed,  referred  to,  etc., 
In:  Humphrey  vs.  Pope,  1  Cal.  App.  874,  879, 
82  Pac.  Rep.  223   (cited  with  other  sections). 

Aa  to  evidence — Law  ot,  see  post  §  1826. 

Same — Decrees  of. — See  post  §  1828  et  8e<^ 
and  notes. 


Same — Kindji  of< — See  post  S  1S27  and  note. 

Same— Production  of. — See  post  9  1825  subd.  5. 

Same — ^RelevancT'  of. — See  post  9S1868,  1870 
and  notes. 

Same — Valve  and  elleet  of* — See  post  S  1826 
subd.  3. 


§  1824.  DEFINITION  OF  PROOF.  Proof  is  the  effect  of  evidence,  the  estab- 
lishment of  a  fact  hy  evidence. 

History:     Enacted  March  11,  1872: 

Proof-^Bnrden  of«— See  post  98  1869,  1981  and  Same— Umlts  of«— See  post  991868,   1870   and 

notes.  notes. 

Same — Decree  required. — See  post  9  1826  and  Same — Order    of. — See    ante   9  607    and    note; 

note.  post  9  8042  and  note. 

Same — BSxtent  of. — See  post  99  1867,  1869  and 
notes. 

§  1825.  DEFINITION  OF  LAW  OF  EVIDENOE.  The  law  of  evidence,  which 
is  the  subject  of  this  part  of  the  code,  is  a  collection  of  general  rules  established 
by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without  proof; 

2.  For  declaring  the  presumptions  of  law,  both  those  which  are  disputable  and 
those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence ; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

(2860) 


uea.  Dcf.  A  DIt.] 


DBGRBS  OF  CBRTAINTY  TO  BSTABIjISH  FACTS. 


(aaei)     s i826 


5.  For  determining,  in  certain  cases,  the  value  and  effect  of  evidence. 

History:  Enacted  March  11,  1872;  amended  bj  Code  CommiBsion,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  239,  act  held  unconstitntional,  see  history, 
§  5  ante. 


Applied,  eltedy  eonctraedy  referred  to^  etc., 
In:  Humphrey  vs.  Pope,  1  Cal.  App.  874,  879, 
82  Pac.  Rep.  223,  226  (cited  with  other  seo- 
tlona — ante   fi  1828,    post   8 1829    et   seq.) 

Am  to  ezclnalon  of  evidence,  see  post  99  1867, 
1868   and  notes. 


As  to  presnasptloas — CSenerally,  see  post 
991959,  1961-1963  and  notes. 

Same — Of  evidence. — See  post  9i  1981-2064  and 
notes. 

As  to  vnlae  and  effect  of  evldenccy  see  post 
9  2061  and  note. 


§  1826.    THE  DEOSEE  OF  0EBTAINT7  BEQ1TIBED  TO  ESTABLISH  FACTS. 

The  law  does  not  require  demonstrations ;  that  is,  such  a  degree  of  proof  as,  ex- 
cluding possibility  of  error,  produces  absolute  certainty;  because  such  proof  is 
rarely  possible.  Moral  certainty  only  is  required,  or  that  degree  of  proof  which 
produces  conviction  in  an  unprejudiced  mind. 

History:     Enacted  March  11, 1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Degree  of  proof — Absolute  certainty  not  re- 

quired. 

3.  Certificate  of  public  officer. 
4y  5.  Moral  certainty — ^Beasonable  doubt. 

6.  Negligence — How  proved. 

7.  Same — Instruction  to  jury. 

8.  Preponderance  of  evidence — ^What  is. 

9.  Same— Instruction  to  jury. 
10.  Satisfactory  evidence — ^What  is. 

1.  APPLIED,  CITBD,  CONSTRUED,  RSS- 
FfiRRED  TO,  etc.  In:  Treadwell  vs.  Whlttler, 
80  Cai.  574,  684,  603,  22  Pac  Rep.  266,  6  L.  R.  A. 
498  (construed);  People  vs.  O'Brien,  130  Cal. 
1,  8,  62  Pac  Rep.  297  (construed);  Wall  vs. 
Mines,  130  Cal.  27,  89,  62  Pac.  Rep.  386  (ap- 
plied); Freese  vs.  Hlbernla  Sav.  &  L.  Soc, 
139  Cal.  392,  896,  78  Pac.  Rep.  172  (construed); 
People  vs.  Lew  Fook,  141  Cal.  648,  549,  76 
Pac  Rep.  188  (cited);  People  vs.  Donnolly,  143 
Cal.  394,  898,  77  Pac.  Rep.  177  (cited);  People 
vs.  Tagfgart,  1  Cal.  App.  423,  426,  82  Pac  Rep. 
396  (cited  with  9  18S6  post). 

As  to  proof,  see  ante  8  1824. 

As  to  wnoiuit  of  proof  rcavlvody  la  semcraly 
see  note  96  Am.  Dec  625-529. 

X  DEGRBB  OF  PROOF— Absolute  certainty 
mot  required. — It  was  never  intended  to  lay 
down  rule  requiring  such  degrree  of  proof  as 
excludes  possibility  of  error  and  produces 
absolute  certainty.— Freese  vs.  Hibernia  Sav. 
A  U  Soc,  139  Cal.  892,  396.  73  Pao.  Rep.  172. 

S.  CBRTIFICATE2  OF  PUBIilC  OFFICER 
that  he  issued  certificate  is  not  admissible. — 
Wall  vs.  Mines.  ISO  C^aL  27»  29,  62  Pac  Rep. 
386. 

4.  HORAli  CI9RTAINTT— ^Reasonable  donbt. 
—The  legislature  must  be  held  as  stating  gen- 
eral difference  between  mathematical  demon- 
stration and  kind  of  proof"  usually  obtainable 
In  Judicial  trials.  The  words  "moral  certainty" 
are  not  synonymous  with  "proof  beyond 
reasonable  doubt"— Treadwell  vs.  Whlttler,  80 
Cal.  674.  603,  22  Pac  Rep.  266,  6  L.  R.  A. 
498. 


5.  The  words  '^oral  certainty"  as  found  In 
this  section  are  somewhat  confusing,  when 
considered  as  part  of  definition  of  belief  be- 
yond  "reasonable  doubt."     It   is  evident  that 


words  do  not  have  that  meaning  in  this  sec- 
tion, else  distinction  between  evidence  re- 
quired in  criminal  case  and  civil  action  would 
be  obliterated. — Treadwell  vs.  Whittier,  80  Cal. 
674,  603.  22  Pac.  Rep.  266.  5  L.  R.  A.  498. 

As  to  question  of  reasonable  donbt,  see 
KERR»S   CTC.   PEN.   CODE   51096    and   note. 

6.  NEGLIGENCE  —  How  proved. — Law  does 
not  put  on  plaintiff  burden  of  proving,  not  only 
fault  or  neffli^ence  on  part  of  defendants,  but 
also  "what  that  fault  or  negligence  was." 
An  instruction  so  worded  was  error. — ^Tread- 
well vs.  Whittier,  80  Cal.  674,  682.  22  Pac.  Rep. 
266.   5  L.  R.  A.  498. 

7.  Instruction  to  Jnry. — ^When  jury  were  told 
that  plaintiff,  in  order  to  recover  in  this  ac- 
tion, must  prove  to  their  satisfaction  that 
defendants  had  been  guilty  of  neslifirence  by 
preponderance  of  evidence,  they  were  in  effect 
told  that  they  must  be  convinced  from  evi- 
dence to  moral  certainty  that  defendants  were 
so  guilty,  or  plaintiff  was  not  entitled  to  re- 
cover.— Treadwell  vs.  Whittier,  80  Cal.  574, 
684,  22  Pac  Rep.  266,  5  L.  R.  A.  498. 

8.  PREPONDERANCE  OF  EVIDENCE— 
IVbat  Is. — ^When  matter  is  proved  to  satisfac- 
tion of  Jury  by  preponderance  of  evidence, 
then  it  can  be  affirmed  that  they  are  con- 
vinced of  its  truth,  and  being  thus  convinced 
of  its  truth,  they  can  base  verdict  on  it. — 
Treadwell  vs.  Whittier,  80  CaL  674,  684,  22  Pac. 
Rep.  266,  6  Li.  R.  A.  498. 

8.  Instruction  to  Jnry. — It  is  sufficient  for 
court  to  tell  Jury  that  plaintiff  must  prove  his 
case  by  preponderance  of  evidence.  To  add 
"and  to  moral  certainty"  would  tend  to  con- 
fuse and  mislead  Jury.— Treadwell  vs.  Whit- 
tier, 80  CaL  674,  608,  82  Pac  Rep'.  266.  5 
L.  R.  A.  498. 

10.     BATISFAGTORT    EVIDENCE— IVbat    Is. 

— ^When  evidence  is  such  as  to  produce  con- 
viction of  truth  of  a  fact  in  an  unprejudiced 
mind,  such  fact  is  said  to  be  established  to  a 
"moral  certainty."  Such  evidence  is  deemed 
to  be  satisfactory  and  will  Justify  verdict.— 
Treadwell  vs.  Whittier,  80  Cal.  674,  684,  22 
Pac.  Rep.  266,  6  L.  R.  A.  498. 

As  to  satisfactory  evldenee>  see  post  1 1886 
and  note. 


§§  1827-1880      (2292)         KINDS    AND    DBGREBS    OF   BTIDSNCB— PRIBIART,  fiSTO. 


fpt.rr. 


§  1827.    FOUR  KINDS  OF  EVIDENCE  SPECIFIED.    There  are  four  kinds  of 

evidence : 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 

History:     Esaeted  Mareh  11, 1872. 


1.  Applied,  dted,  constmed,  referred  to. 

2.  Judicial  knowledge — Time  of  sunrise. 
3, 4.  Samples — ^Weight  of  evidence. 

1.  APPIilED,  CITBD,  CONSTRUBD,  RSS- 
FBRRE3D  TO,  etc,  in:  People  vs.  Chee  Kee,  61 
Cal.  404  (cited);  Thomas  F.  Co.  vs.  Start,  107 
Cal.  206,  209,  40  Pac.  Rep.  336  (construed  with 
6  1954  post). 

As  to  knowledge  of  the  covrt,  see  post  S  1875 
and  note. 

As  to  witnesaesy  see  post  99 1878-1884  and 
notes. 

As  to  wrltlnv«y  see  post  99 1887-1951  and 
notes. 

As  to  otber  nuiterlsl  objects,  see  post  9  1954 
and  note. 

2.  JUDICIAL  KNOHTLBDGB— nme  of  su- 
rise. — Court  may  take  Judicial  notice  of  time 
when  sun  rose  on  morning:  of  certain  day.  It 
is  not  necessary  to  offer  formal  evidence  of 
such  fact,  but  is  suflicient  to  call  it  to  knowl- 
edgre  of  court,  and  if  his  memory  Is  at  fault 
or  his  information  not  sufficiently  full  and 
precis^  to  induce  him  to  act  upon  it,  he  may 
resort   to   an   almanac   or   any   other   book   of 


reference  for  purpose  of  satlsfylnr  himself, 
and  such  knowledge  la  evidence.— People  vs. 
Chee  Kee,  61  Cal.  404.  See  Page  vs.  Faucet, 
Cro.  Eliz.  (Engr.)  227. 

As  to  knowlodire  of  oowrt^  In  vemeraly  see 
post  9  1876  and  note. 

As  to  pnblle  wrltlassy  see  post  9  1892  et  seq. 
and  notes. 

As  to  private  wxitlnsaf  see  post  9 1929  et 
seq.  and  notes. 

8.  SAMPI^S— Weisbt  of  ovldeaee.^Material 
objects,  whether  fair  samples  or  not  of  bulk 
in  question,  are  admissible;  if  proof  shows  they 
are  not  fair  samples,  that  is  circumstance 
affectingr  weierht  of  evidence,  not  its  admissi- 
bility.—Thomas  F.  Co.  vs.  Start,  107  Cal.  206, 
209,  40  Pac.  Rep.  336. 

4.  Boxes  of  prunes  being:  finished  and  sep- 
arable part  of  manufactured  product,  character 
of  which  is  in  question,  they  are  "objects 
cogpnizable  by  senses"  and  made  *'an  item  in 
sum  of  evidence"  and  are  admissible  in  evi- 
dence.— Thomas  F.  Co.  vs.  Start,  107  Cal.  206. 
209,  40  Pac.  Rep.   886. 

As  to  testimony  of  witnesses.  In  senemly  see 
post  9  1844  et  seq.  and  notes. 


§  1828.  SEVERAL  DEOBEES  OF  EVIDENCE  SPECIFIED.  There  are  sev- 
eral degrees  of  evidence: 

1.  Primary  and  secondary. 

2.  Direct  and  indirect. 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and  eonclnsive. 

History:     Enacted  Msreh  11,  1872;    amended  Mareh  24,  1874,  Code  Amdts. 
1873-4,  p.  379. 

§1829.  PBDOABT  EVIDENCE  DEFINED.  Primary  evidence  is  that  kind 
of  evidence  which,  nnder  every  possible  circumstance,  affords  the  greatest  cer- 
tainty of  the  fact  in  question.  Thus,  a  written  instrument  is  itself  the  best  pos- 
sible evidence  of  its  existence  and  contents. 

History:     Enacted  March  11,  1872;    amended  Mareh  24^  1874,  Oode  Amdts. 
1873-4,  p.  379. 

Applied,   cited,   eonstmed,   refened   to,    etc..      Pope,    1   Cal.   App.   874,   878,   88   Paa   Rep.   888 
in:     Estate   of   Cunningham,    64    Cal.    656,    667       (cited  with  other  sections), 
(erroneously   cited   for   91329);   Humphrey   vs. 

§  1830.  SECONDABT  EVIDENCE  DEFINED,  Secondary  evidence  is  that  which 
Is  inferior  to  primary.  Thus,  a  copy  of  an  instrument  or  oral  evidence  of  its  con- 
tents is  secondary  evidence  of  the  instrument  and  contents. 

History:     Enacted  March  11,  1872;    amended  Mareh  24,  1874,  Code  Amdts. 
1873-4,  p.  379. 

As  to  et*ldencc  of  contents  of  a  writing,  see  post  99  1856,   1866  and  notes. 
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DIRIOCT  AND  INDIRECT  BTIDENCIQ. 


(2268)        SS 1831-1833 


§  1831.  DISEOT  EVIDENOE  DEFINED.  Direct  evidence  is  that  which  proves 
the  fact  in  dispute,  directly,  without  an  inference  or  presumption,  and  which  in 
itself,  if  true,  conclusively  establishes  that  fact.  For  example:  if  the  fact  in  dis- 
pute be  an  agreement,  the  evidence  of  a  witness  who  was  present  and  witnessed 
the  making  of  it,  is  direct.  , 

History:     Enaeted  March  11, 1872. 

AvpUcd,  elteii,  evnatrutdf  referred  tOf  etc.,  in:  People  vs.  DonnoUy,  148  CaL  894,  898,  77 
Pac  Rep.  177  (cited). 

§  1832.  INDIRECT  EVIDENCE  DEFINED.  Indirect  evidence  is  that  which 
tends  to  establish  the  fact  in  dispute  by  proving  another,  and  which,  though  true, 
does  not  of  itself  conclusively  establish  that  fact,  but  which  affords  an  inference 
or  presumption  of  its  existence.  For  example:  a  witness  proves  an  admission  of 
the  party  to  the  fact  in  dispute.  This  proves  a  fact,  from  which  the  fact  in  dis- 
pute is  inferred.  History:    Enacted  March  11, 1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Presence  of  light  from  absence  of  report  to 

contrary. 

3.  Prooi?  of  matters  to  which  plaintiff  was  not 

party. 

1.  APPIilBD,  GITBD,  CONSTRUBO,  RES- 
FERRBD  TO,  etc.»  in:  Gardner  vs.  Dennison, 
106  CaL  190,  193,  39  Pac.  Rep.  626  (construed); 
Donnelly  vs.  Rees,  141  Cal.  56,  63,  74  Pac.  Rep. 
433  (cited  with  other  sections);  People  vs. 
Kelly.  146  Cal.  119,  121,  79  Pac  Rep.  846 
(cited  with  S1963  post). 

As  to  Indirect  evldeBee^  see  post  88  1967-1963 
and   notes. 


2.  PRBSBNCB  OF  LIGHT  FROM  ABSBNCS 
OF  RBPORT  TO  COXTRARY.  —  Where  city 
electrician  testified  that  he  knew  location  of 
certain  llfirhts  and  that  no  report  came  in 
therefrom  on  certain  nigrht,  and  was  then  al- 
lowed to  testify  that  reports  were  not  made 
unless  llgrht  went  out,  it  is  admissible  as 
indirect  evidence  of  liffht  being:  there. — People 
vs.  Kelly  (Cal.  Jan.  30,  1906),  79  Pac.  Rep.  846. 

8.  PROOF  OF  BIATTBRS  TO  WHICH 
PLAINTIFF  IVAS  NOT  PARTY  and  which  oc- 
curred without  his  knowledge  or  hearing:  Is 
not  admissible  as  indirect  evidence. — Gardner 
vs.  Dennison,  106  Cal.  190,  193,  39  Pac.  Rep.  626. 


§  1833.    PSHOA  FACIE  EVIDENOE  DEFINED.     Prima  facie  evidence  is  that 

^  which  sufSces  for  the  proof  of  a  particular  fact,  until  contradicted  and  overcome 

by  other  evidence.  '  For  example :  the  certificate  of  a  recording  officer  is  prima 

facie  evidence  of  a  record,  but  it  may  afterward  be  rejected  upon  proof  that  there 

is  no  such  record. 

History:     Enaeted  March  11,  1872;    amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  379. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Effect— -Certificate    when    signed    by    proper 

officer. 

3.  Entry  of  order  is  prima  faei^  evidence. 

4.  Facts  recited  in  certificate. 

5.  Protest  of  notary. 

1.  APPLIBD,  CITBD,  CONSTRUE3D,  RSS- 
FERRBD  TO,  etc.,  in:  Applegarth  vs.  Abbott, 
64  Cal.  469,  460,  2  Pac.  Rep.  48  (applied); 
Swamp  L.  Dlst.  No.  307  vs.  Owynn,  70  Cal.  666, 
570,  12  Pac.  Rep.  462  (construed  with  §  1920 
post);  Swamp  L.  R.  Dlst.  No.  407  vs.  Wilcox, 
75  Cal.  443,  449,  17  Pac.  Rep.  241  (construed); 
Moore  vs.  Hopkins,  S3  Cal.  270,  272,  23  Pac 
Rep.  818   (construed  with  fi  1948  post). 

Aa  to  disputable  presumptions,  see  post  S  1963 
and  note. 

a.  EFFECT  —  Certiflcate,  when  slKnecl  by 
proper  ofllcer,  becomes  an  ofilclal  record,  and 
evidence   of   all   facts   recited    In    It,   but   such 


evidence  is  only  prima  facie  evidence,  and  as 
such  subject  to  contradiction  by  other  evi- 
dence.— Swamp  li.  Dlst.  vs.  Qwynn,  70  Cal. 
566,    670,    12   Pac.   Rep.   462. 

3.  ENTRY  OF  ORDER  IS  PRIMA  FACIE 
EVIDENCE  that  it  has  been  duly  made  as 
entered.  But  this  evidence  may  be  contra- 
dicted and  overcome  by  other  evidence. — 
Swamp  L.  R.  Dlst.  vs.  Wilcox,  75  Cal.  443,  449, 
17   Pac.   Rep.   241. 

4.  FACTS  RECITED  IN  CERTIFICATE  ad- 
mitted In  evidence  are  only  prima  facie  pre- 
sumed to  be  true,  and  can  be  contradicted 
by  any  evidence,  direct  or  Indirect. — ^Moore 
vs.  Hopkins,  88  Cal.  270,  272,  28  Pac.  Rep. 
318. 

6.  PROTEST  OF  NOTARY  is  only  prima 
facie  evidence  of  facts  contained  In  it  and 
may  be  contradicted. — Applegarth  vs.  Abbott, 
64  Cal.  469,  460,  2  Pac.  Rep.  48. 


§1834.     PARTIAL  EVIDENCE  DEFINED.     Partial   evidence   is   that   which 
goes  to  establish  a  detached  fact,  in  a  series  tending  to  the  fact  in  dispute.    It 
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IF*,  IV. 


may  be  received,  subject  to  be  rejected  as  incompetent,  unless  connected  with  the 

fact  in  dispute  by  proof  of  other  facts.    For  example:  on  an  issue  of  title  to  real 

property,  evidence  of  the  continued  possession  of  a  remote  occupant  is  partial, 

for  it  is  of  a  detached  fact,  which  may  or  may  not  be  afterwards  connected 

with  the  fact  in  dispute. 

History:     Enacted  March  11, 1872. 

As  to  mattem  connected  with  the  fact  In  dUipnte»  see  post  8  1868  and  note. 

§  1835.  SATISFACTOBT  EVIDENCE  DEFINED.  That  evidence  is  deemed 
satisfactory  which  ordinarily  produces  moral  certainty  or  conviction  in  an  unpre- 
judiced mind.  Such  evidence  alone  will  justify  a  verdict.  Evidence  less  than 
this  is  denominated  slight  evidence. 

History:     Enacted  March  11, 1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction — Conflicting  evidence. 

3.  Conversation  with  deceased  person. 

4.  Guess — Evidence  which  leaves  jury  necessity 

of  making. 

5.  Inference — Court  not  bound  to  make. 

6.  Satisfactory  evidence  in  criminal  proceedings. 

7.  Slight  evidence. 

8.  Same — Mere  possibility. 

1.  APPLIBD,  CITS2D,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  in*.  Brown  vs.  Central  Pac. 
R.  Co.,  72  Cal.  523,  627,  14  Pao.  Rep.  138  (con- 
strued); Baynall  vs.  Roach,  76  CaL  106,  108, 
18  Pac.  Rep.  187  (cited);  Sharp  vs.  Hoffman,  79 
Cal.  404,  406,  21  Pac.  Rep.  846  (cited);  People 
vs.  Stewart,  80  Cal.  129,  182,  22  Pac.  Rep.  124 
(cited);  Treadwell  vs.  Whlttler,  80  Cal.  674, 
684,  22  Pac.  Rep. '  266,  6  L.  R.  A.  498  (con- 
strued); Bstate  of  Carpenter,  94  Cal.  406,  412, 
29  Pac.  Rep.  1101  (cited) ;  Mattin^Iy  vs.  Pennle, 
105  Cal.  614,  622,  46  Am.  St.  Rep.  87,  89  Pac. 
Rep.  200  (construed);  Oustafson  vs.  Stockton 
&  T.  C.  R.  Co..  132  Cal.  619,  620,  64  Pac.  Rep. 
995  (cited);  Puckhaber  vs.  Southern  Pac.  Co., 
132  Cal.  363,  366.  64  Pac.  Rep.  480  (cited); 
People  vs.  Williams,  133  Cal.  166,  166,  65  Pac. 
Rep.  323  (cited);  Parker  vs.  Gregrs,  136  Cal. 
413,  414,  69  Pac.  Rep.  22  (construed  with  8  2061 
post);  Freese  vs.  Hibernia  Sav.  &  L.  Soc,  139 
Cal.  392,  395,  73  Pac.  Rep.  172  (construed  with 
$1826  ante);  Estate  of  Thomas.  140  Cal.  397, 
399,  73  Pac.  Rep.  1059  (cited);  People  vs.  Lew 
Fook,  141  Cal.  548,  549,  76  Pac.  Rep.  188  (cited); 
People  vs.  Taggart,  1  Cal.  App.  423i  424,  426, 
82   Pac.  Rep.  896    (cited  with  9  1826   ante). 

As  to  Mitlstactory  evidence — In  criminal  pro- 
ceedlngrsy  see  par.  6  this  note. 

Same— To  Justify  verdict. — See  post  S  2061 
subd.   5   and   note. 

2.  CONSTRUCnoif  —  Conllletlnff  evidence. — 


This  section  Is  clearly  modified  by  subsequent 
8  2061,  which  provides  that  in  civil  cases 
when  evidence  is  contradictory  decision  must 
be  made  accordingr  to  preponderance  of  evi- 
.  dence;  and  it  is  settled  law  that  on  such  an 
issue  of  fact,  where  evidence  is  confiictins* 
flndiners  of  trial  court  must  stand.-^Parker  vs. 
Gregrer.  136  Cal.  418,  414,  69  Pac.  Rep.  22. 

a  CONVERSATION  1¥ITH  A  DBCEA8BD 
PE3RSON. — No  weaker  testimony  can  be  pro- 
duced than  unsupported  testimony  of  single 
person  as  to  conversation  between  himself  and 
deceased  person. — Mattingly  vs.  Pennie,  105  Cal. 
614,  622,  45  Am.  St.  Rep.  87.  39  Pac.  Rep.  200. 

4.  GUCaSS.  —  Evidence  which  leaves  Jnry 
neee«»lty  of  making  s:uess  in  arriving  at  ver- 
dict is  slisrht  evidence,  unsatisfactory,  and  does 
not  even  rise  to  digrnity  of  Inference. — Puck- 
haber vs.  Southern  t'ac.  Co.,  132  Cal.  363,  367. 
64  Pac.  Rep.  480. 

5.  INFERENCE — Court  not  bound  to  make. 

— The  court  Is  not  bound  to  infer  or  presume 
one  fact  from  existence  of  another. — Bag-nall 
vs.  Roach,  76  Cal.  106,  108,  18  Pac  Rep.  137. 

6.  SATISFACTORY  EVIDENCE  IN  CRIM- 
INAIi  PROCEEDINGS.— As  to  instruction  4ield 
erroneous  relating  to  evidence  entirely  circum- 
stantial.— See  People  vs.  Tagrsart,  1  Cal.  App. 
423,  425.   82  Pac.  Rep.  396. 

7.  SLIGHT  EVIDENCE.— Evidence  that  is 
slight  and  vasue  will  not  Justify  verdict. — 
Oustafson  vs.  Stockton  &  T.  C  R.  Co.,  13*2  Cal. 
619,  620,  64  Pac.  Rep.  995. 

&  Mere  possibility  that  an  accident  result- 
ing from  alleged  negrllsence  might  or  might 
not  have  been  avoided  is  but  slight  evidence, 
and  slight  evidence  will  not  support  verdict. — 
Brown  vs.  Central  Pac.  R.  Co.,  72  Cal.  623,  627. 
14  Pac.  Rep.  188. 


§  1836.     INDISPENSABLE  EVIDENCE  DEFINED.    Indispensable  evidence  is 
that  without  which  a  particular  fact  cannot  be  proved. 

History:     Enacted  March  11, 1872. 
As  to  IndlapeBsable  erldenee,  see  post  99  1967-1974  and  notes. 

§  1837.    CONOLUSIVE  EVIDENCE  DEFINED.      Conclusive    or   unanswerable 
evidence  is  that  which  the  law  does  not  permit  to  be  contradicted.    For  example, 


«nt.i.] 


OVMVIiATIYB  AND  CORROBORATIVS:  BTIDEITCE:.         (SSWS)     S9  1888-1844 


the  record  of  a  oonrt  of  competent  jurisdiction  cannot  be  contradicted  by  the 

parties  to  it.  History:     Enaeted  March  11, 1872. 

1.  Applied,  dted,  eonstrued,  referred  to.  a.    CBRTIficath  of  notary— instmctioii 

2.  Certificate  of  notary — Instruction  to  jury.  to  Jmr* — An  instruction  that  evidence  of  party, 

named  in  certiflcate  of  notary  public,  denying 
grenulnenees  and  due  execution  of  instrument, 
is  not  sufficient  to  overcome  certificate,  should 
be  refused.— Moore  vs.  Hopkins,  88  CaL  270, 
272,  23  Pac.  Rep.  818. 


1.     APPIilBID,     CITBSD,     CONSTRUISD, 
9*SRRBD  TO,  etc.  In:  Moore  vs.  Hopkins,  83 
Cal.  270,  272,  28  Pac  Rep.  818   (construed). 

As  to  «oncliislTe  evidoMce,  see  post  H  1908, 
1962,  1978  and  notea 


§  1838.     CUMULATIVE  EVIDBNOE  DEFINED.    Cnmulative  eyidence  is  addi- 
tional evidence  of  the  same  character,  to  the  same  point. 

History:     Enaeted  March  11, 1872. 

Applied^  elto^  eoBStvwedy  rof erred  to,  etc,  in:  Kenezleber  vs.  Wahl,  98  CSal.  80t,  808,  88 
Pac  Rep.  226  (cited). 

§1839.     OOBBOBOSATIVE  EVIDENCE  DEFINED.     Corroboratiye  evidence 
is  additional  evidence  of  a  different  character,  to  the  same  point. 

History:     Enacted  March  11, 1872. 


1.  Applied,  dted,  donstmed,  referred  to. 

2.  Abstract  law — Instruction  to  jury. 

3.  Corroborative  evidence — Instruction  to  jury. 

1.  APPLIED,  CITED,  COIfSTRVBD,  RXS- 
FBRRBD  TO,  etc,  In:  People  vs.  Sternbersr, 
111  Cal.  11,  14,  48  Pac  Rep.  201  (construed). 

2.  ABSTRACT   IiAl¥— iBstmetlon  to  Jvryr— 

The  langruasre  is  necessarily  in  abstract,  since 
it  defines  term  of  abstract  meaningr.  The 
maxims,  rules,  and  definitions  of  law  in  this 
sense  are  abstract,  but  are  none  less  proper 


to  be  ^ven  to  jury  for  this  reason. — ^People  vs. 

SternbersT,  111  Cal.  11,  14,  43  Pac  Rep.  201. 

8.  CORROBORATITB  BYIDBNCID— laatrve- 
tlon  to  Jury. — ^Where  Jury  were  instructed  in 
lansruagre  of  code  that  they  could  not  convict 
unless  there  was  corroborative  evidence,  it  is 
proper  that  they  should  be  told  what  cor- 
roborative evidence  is  in  lan^uase  of  this  sec- 
tion.— People  vs.  Sternberg,  111  CaL  11»  14, 
48  Pac  Rep.  201. 


TITLE   L 

OF  THE  GENERAL  PRINCIPLES  OP  EVTDENCB. 


S  1844.    Oie  witness  sufficient  to  prove  a  fact. 

S  1845.  Testimoaj  don&ned  to  personal  knowl- 
edge. 

S  184C.  Testimonj  to  be  in  presence  of  persons 
affected. 

S  1847.    Witness  presumed  to  speak  the  truth. 

§  1848.  One  person  not  affected  hj  acts  of  an- 
other. 

§  1849.  Beclarations  pf  predecessor  in  title  evi- 
dence. 

§  1850.  Declarations  which  are  a  part  of  the 
transaction. 

§  1851.    Evidence  relating  to  third  person. 

S 1852.  Declaration  of  decedent  evidence  of 
pedigree. 

§  1853.  Declaration  of  decedent  evidence  against 
his  successor  in  interest. 

§  1854.  When  part  of  a  transaction  proved,  the 
whole  is  admissible. 

S 1855.    Contents  of  writing,  how  proved. 

S  1855a.  Public  record  of  document,  proof  of 
contents  of  lost. 

(  1856.  An  agreement  reduced  to  writing  deemed 
the  whole. 


S  1857.  Construction  of  language  relates  to  place 
where  used. 

S  1858.  Construction  of  statutes  and  instruments, 
general  rule. 

S1859.  The  intention  of  the  legislature  or  par- 
ties. 

§  1860.    The  eireimistances  to  be  considered. 

§  1861.  Terms  to  be  construed  in  their  general 
acceptation. 

§  1862.  Written  words  control  those  printed  in  a 
blank  form. 

S  1863.*  Persons  skilled  may  testify  to  decipher 
characters. 

§  1864.    Of  two  constructions,  which  preferred. 

S  1865.  A  written  instrument  construed  as  un- 
derstood hy  partiea 

§  1866.  Construction  in  favor  of  natural  right 
preferred. 

§  1867.    Material  allegations  only  to  be  proved. 

§  1868.    Evidence  confined  to  material  allegations. 

S  1869.    Affirmative  only  to  be  proved. 

§  1870.    Facts  which  maj  be  proved  on  triaL 


§  1844.  ONE  WITNESS  SUFFICIENT  TO  PBOVE  A  FACT.  The  direct  evi- 
dence of  one  witness  who  is  entitled  to  fnll  credit  is  sufficient  proof  of  any  fact, 
except  perjury  and  treason. 

History:     Enacted  March  11, 1872. 
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1.  Applied^  cited,  construed,  referred  to. 

2.  Probability  of  story  to  be  considered. 

1.  APPLIESD,  CITBD,  GONSTJ^iUESD,  RB- 
FE2RRED  TO,  etc.,  In:  People  vs.  Westlake,  62 
Cal.  303,  310  (cited);  County  of  Sonoma  vs. 
Stofen,  126  Cal.  82,  87,  57  Pac.  Rep.  681  (cited). 

'Witness — ^Deflpltlon. — See  post  8  1178  and  note. 

Same — Competency. — See  post  8  1879  et  seq. 
and   notes. 

Snme — Number  required — ^To  prove  lost  or 
destroyed  will. — See  ante  8  1339  and  note. 


Same — Same — To  prove  perfvry  or  treason^ — 

See  post  8  1968  and  note. 

2.  PROBABILITY  OF  STORT  TO  BB  CON- 
SIDBRRD. — There  is  no  legral  compulsion  un- 
der this  section  commandlngr  that  full  credit 
be  driven  to  defendant  whose  testimony  shows 
circumstances  of  doubt  and  suspicion  attending: 
his  story  which  gave  basis  for  an  argument 
agrainst  its  probabilities. — County  of  Sonoma 
vs.  Stofen,  125  CaL  32,  37,  57  Pac.  Rep.  681. 


§  1845.  TESTIM0N7  CONFINED  TO  PERSONAL  KNOWLEDGE.  A  witness 
can  testify  of  those  facts  only  which  he  knows  of  his  own  knowledge;  that  is, 
which  are  derived  from  his  own  perceptions,  except  in  those  few  express  eases 
in  which  his  opinions  or  inferences,  or  the  declarations  of  others,  are  admissible. 

History:     Enaeted  March  11, 1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  New  trial— Affidavits  upon  information  and 

belief. 
3,4.  Opinion  evidence — As  to  competency. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RBS- 
FBRRBD  TO,  etc.,  in:  People  vs.  Ah  Own,  86 
Cal.  580,  584,  24  Pac.  Rep.  780  (cited);  People 
vs.  Nunley,  142  Cal.  106,  111,  76  Pac.  Rep.  676 
(cited);  Gay  vs.  Torrance,  146  Cal.  144,  162,  78 
Pac.  Rep.  640  (construed  and  applied) ;  Humph- 
rey vs.  Pope,  1  Cal.  App.  374,  879,  82  Pac 
Rep.  228  (cited  with  other  sections);  Sneed  vs. 
MarysviUe  O.  &  E.  Co.  (Cal.  Sept.  20,  1906),  87 
Pac.  Rep.  876  (applied). 

As  to  admlasloiui,  declmratloBa,  etc.,  see  post 
§S  1848,  1870  and  notes. 

As  to  belief  motive,  or  Intent,  testimony 
relating  to,  see  note  21  Am.  St  Rep.  814-319. 

Aji  to  declarations,  inferences,  opinions,  see 
post  S  1870  and  note. 

As  to  declarations  of  deceaned  persons,  see 
post  S9  1862,  1863  and  notes. 

As  to  declarations  relating  to  title,  see  post 
S 1849   and  note. 

As  to  Inferences,  declarations,  opinions,  <see 
post  §  1870  and  note. 

As  to  res  scstas,  see  post  9  I860  and  note. 

2^  NBW  TRIAL. — Aflldavits  upon  informa- 
tion and  belief  do  not  constitute  competent  or 
proper  evidence  in  case  of  application  for  new 
trial  on  ground  of  misconduct  of  Jury. — Gay 
vs.  Torrance,  146  Cal.  144,  162,  78  Pao.  Rep. 
540.  See  People  vs.  Tarm  Poi,  86  Cal.  226, 
231,  24  Pac.  Rep.  998;  People  vs.  Findley,  132 
Cal.  801,  803,  64  Pac.  Rep.  472. 

8.     OPINION    BVIDS2NCB.— l¥ant    of   knowl- 


edge of  danirer  of  electricity  on  part  of  son 
cannot  be  testified  to  by  mother,  where  it  is 
shown  that  her  statement  is  based  solely  on 
fact  son  had  always  lived  with  her  and  had 
never  told  her  he  had  such  knowledsre. — Sneed 
vs.  Marysville  O.  &  E2.  Co.  (Cal.  SepL  20,  1906), 
87  Pac.  Rep.  876. 

4.  "This  [the  above]  section  is  inaccurate, 
so  far  as  it  refers  to  the  admission  of  the 
declarations  of  others  as  an  exception.  In 
such  case  the  witness  testifies  merely  to  the 
making:  of  the  declaration,  which  he  must  have 
heard  in  order  to  be  a  competent  witness  to 
testify  to  it,  and  hence,  the  fact  to  which  he 
testifies  is  a  fact  within  his  own  knowledfire, 
derived  from  his  own  perceptions.  With  re- 
spect to  opinions  and  inferences,  the  only  ex- 
ceptions to  this  greneral  rule  at  all  similar  to 
the  case  at  bar  are  the  opinions  of  subscribinsr 
witnesses  to  a  writingr.  and  of  intimate  ac- 
quaintances of  a  person  as  to  the  sanity  of 
such  sigmer  or  person  (post  5  1870  subd.  10), 
and  those  cases  where,  from  the  nature  of  the 
case  and  the  difllculty  of  accurately  describing 
in  words  the  facts  on  which  the  inference  or 
opinion  is  based,  a  witness  is  allowed  to  testify 
directly  to  the  conclusion  or  inference  that 
another  person  was,  on  a  particular  occasion, 
anfirry,  calm,  agrltated,  excited,  intoxicated, 
rational,  or  irrational,  and  the  like.  Holland 
vs.  Zollner,  102  Cal.  638,  36  Pac  Rep.  930,  37 
Id.  281;  People  vs.  Manoogrian,  141  Cal.  692, 
596,  76  Pac.  Rep.  177;  People  vs.  Lavelle.  71 
Cal.  361,  12  Pac.  Rep.  226;  People  vs.  Sanford, 
43  Cal.  29.*' — Shaw,  J.,  in  Sneed  vs.  Marysville 
a.  &  E.  Co.  (Cal.  Sept.  20,  1906),  87  Pac.  Rep. 
376,  878. 


§  1846.     TESTIMONY  TO  BE  IN  PRESENCE  OF  PEBSONS  AFFECTED.   A 

^vitIless  can  be  heard  only  upon  oath  or  afBrmation,  and  upon  a  trial  he  can 
be  heard  only  in  the  presence  and  subject  to  the  examination  of  all  the  parties, 
if  they  choose  to  attend  and  examine. 

History:     Enaeted  March  11, 1872. 

1.  Applied,  cited,  construed,  referred  to,  plied);   Humphrey   vs.   Pope,   1   <3al.  App.   874, 

2.  Letters.  379,   82   Pac.   Rep.   228    (cited   with   other  sec- 
1.     APPIilBD,     CITBD,     CONSTRUED,     RB-       tions). 

FERRBD  TO,   etc.,    in:    Jones   vs.   Duchow,    87  As  to  admlnlsterliiir  of  oath  or  alllrmatloii, 

Cal.  109,  113,  23  Pac.  Rep.  871,  26  Id.  266   (ap-       see  post  59  2093-2097  and  notes. 
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PRBSVMPTION  WITNSS8  SPB3AK8  THE  TRUTH. 
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As    to    ezaailMatlon    of   wltBeMica»    see    post 
H  2042-2064  and  notes. 

9.    IjBSTTSRS.^In    cases    mentioned    in    this 
section  a  letter  is  an  ez  parte  written  state- 


ment of  witness  not  under  oath  or  affirmation, 
and  not  made  in  presence  and  subject  to  exam- 
ination of  parties,  and  is  inadmissible. — Jones 
vs.  Duchow.  87  Cal.  109.  118,  28  Pac  Rep.  871. 


§  1847.  WITNESS  PRESUMED  TO  SPEAK  THE  TRUTH.  A  witness  is  pre- 
sumed  to  speak  the  truth.  This  presumption,  however,  may  be  repelled  by  the 
manner  in  which  he  testifies,  by  the  character  of  his  testimony,  or  by  evidence 
affecting  his  character  for  truth,  honesty,  or  integrity,  or  his  motives,  ot  by  con- 
tradictory evidence;  and  the  jury  are  the  exclusive  judges  of  his  credibility. 

History:     Enaeted  March  11, 1872. 

1.  Applied,  cited,  constrlied,  referred  to. 

2.  Appearance  of  witness  on  stand. 
8,i.  Appearance  of  witneas — ^Inatmetioii  as  to 

credibility. 

5.  Bad  reputation  or  conviction  of  felony-* 

Not  bar  to  belief. 

6.  Character  of  witness  may  be  supported 

by  testimony. 

7.  Ck)n8truction — ^Instruction  to  jury. 

8.  Conviction  of  felony — ^Instruction  regard- 

ing. 

9.  Court    is    not    limited    to    circumstances 

enumerated  in  this  section. 

10.  Credibility  of  witness — Instruction  regard- 

ing. 

11.  Defendant  as  witness — Instruction  regard- 

ing. 

12.  Inquiry  for  purpose  of  impeaching  wit- 

ness— To  what  extends. 

13.  Instruction    to    jury    as    to    testimony — 

When  erroneous. 

14.  Intelligence  of  witness  may  be  considered. 
15, 16.  Interest  or  prejudice — Instruction  regard- 
ing. 

17.  Jury  sole  judges  of  when  presumption  is 
removed. 


1*  APPLISID,  CITBD,  CONSTRUBD,  RID- 
FERRBD  TO,  etc.,  in:  People  vs.  Amanacus  50 
Cal.  233,  236  (construed  with  S8  1879k.  2051  post) ; 
People  vs.  McLiane,  60  Cal.  412,  413  (construed); 
Heath  vs.  Scott,  66  Cal.  648,  651,  4  Pac.  Rep.  567 
(cited);  People  vs.  Murray,  86  Cal.  31,  35,  24 
Pac.  Rep.  802  (cited);  People  vs.  West,  106  Cal. 
89,  93,  39  Pac.  Rep.  207  (cited);  People  vs.  Van 
Ewan,  111  Cal.  144,  149,  48  Pac.  Rep.  520  (er- 
roneously cited  as  51887,  construed);  People 
vs.  EUenwood,  119  Cal.  166,  171,  51  Pac.  Rep. 
653  (cited);  People  vs.  Silva,  121  Cal.  668,  669, 
54  Pac.  Rep.  146  (cited);  People  vs.  Compton, 
123  Cal.  403,  409,  66  Pac.  Rep.  44  (cited);  Peo- 
ple vs.  O'Brieft,  180  Cal.  1,  10.  62  Pac.  Rep.  297 
(applied);  People  vs.  Amaya,  184  Cal.  531,  540, 
66  Pac.  Rep.  794  (applied);  People  vs.  Craven- 
Fair.  137  Cal.  222,  223,  69  Pac.  Rep.  1041  (cited); 
Fries  vs.  American  L.  P.  Co.,  141  Cal.  610,  612, 
75  Pac.  Rep.  164  (construed  with  5  2061  post) ; 
People  vs.  Chadwick,  143  Cal.  116,  127,  76  Pac 
Rep.  884  (applied);  People  vs.  Miles,  143  Cal. 
636,  640,  77  Pac.  Rep.  666  (construed). 

A«  to  eredlblUtr  of  wftnese — Jury  exclustve 
Jvdgrea,  see  post  9  2061  and  note. 

As  to  Impeachment  of  ^rltme»e»  see  post  8  2052 
and  note. 

As  to  preovatptloiia  repelled — Character  of 
teetlmonyy  see  post  5  3061  subd.  8  and  note. 

As  to  evidence  of  vood  eharacterf  see  post 
12053   and  note. 


Same  —  Contradictory  evtdflneo*  -—  See  post 
9S2049,  2061  and  notes. 

Same— ImpeaehUur  eredit*— See  post  89  2049 
2061,  2062  and  notes. 

Same— Manner  of  teatlfyins* — See  post  9  2061 
subd.  2  and  note. 

Aa  to  valve  of  evldeneot  see  post  9  2061  and 
note. 

a.  APPBARAlfCSS  OF  'WITNSSSS  Olf  STAND 
is  but  one  of  elements  solns  to  make  up 
manner  in  which  he  testifies,  thus  affecting 
his  credibility. — Fries  vs.  American  Lu  P.  Co., 
141  Cal.  610.  616,  76  Pac.  Rep.  164. 

S.  AFFBARANCB  OF  l^iTITBnBlSS— Inatme- 
tlon  as  to  hie  eredlhUlty. — Instruction  which 
says  Jury  are  to  Judge  of  credibility  of  witness 
by  appearance  of  witness,  as  he  was  presented 
to  them,  is  not  only  not  law,  but  is  in  hostility 
to  law. — Fries  vs.  American  L.  P.  Co.,  141  Cal. 
610,  615,  75  Pac.  Rep.  164. 

4.  Where  the  court,  in  an  instruction  to 
jury  as  to  credibility  of  witness,  said  "you 
are  to  Judgre  of  that  by  appearance  of  witness." 
it  was  error.  This  is  departure  from  plain 
and  explicit  langruage  of  law. — Fries  vs.  Amer- 
ican L.  P.  Co.,  141  Cal.  610,  615,  75  Pac.  Rep. 
164. 

5.  BAD  REPUTATION  OR  CONVICTION  OF 
FBLONY— Not  har  to  hellef.— The  jury  may  be- 
lieve witness  has  told  truth  notwithstanding 
fact  is  established  of  his  general  bad  reputa- 
tion for  truth  and  integrity  and  notwithstand- 
ing proof  of  his  conviction  of  felony. — People 
vs.  McLane,  60  Cal.  412,  413. 

See  par.  8  this  note. 

d.  CHARACTBR  OF  WITNESS  MAY  BBS 
SUPFORTBD  BY  TBSTIMONY  of  his  good 
character  where  his  character  has  been  im- 
peached or  attempted  to  be  impeached  upon 
his  examination  by  proof  of  his  conviction  of 
felony. — People  vs.  Amanacus,  60  Cal.  233,  285. 

7.  CONSTRUCTION— Inetmetlon    of    Jnry^— 

The  code  provisions  found  in  this  section  and 
in  99  2061,  2062  and  2061  post  embody  all  that 
Is  necessary  for  court  to  say  for  enlighten- 
ment of  jury  upon  these  matters. — People  vs. 
Chadwick,  148  Cal.  116,  127,  76  Pac.  Rep.  884. 

8.  CONVICTION  OF  FBLONY— Inetractlon 
regarding. — It  is  error  to  charge  jury  that  for- 
mer conviction,  necessarily,  and  as  a  matter  of 
law,  deprives  witness  of  any  portion  of  credit 
presumptively  due  to  his  testimony. — People  vs. 
McLane,  60  CaL  412^  418. 

See  par.  6  this  note. 

9.  COURT  IS  NOT  LIMITED  TO  CIRCUM- 
STANCES  BNUMBRATBD   IN   THIS   SECTION. 


8  l&ciH      (2268) 


CREDIBILITY  OF  'WITNB8S— ACTS  NOT  AFFBCT  OTHBRS. 


rptiv. 


—The  Intelllgrence  of  witness  may  be  taken  Into 
consideration  as  havingT  some  bearlngr  upon 
amount  of  credence  to  be  given  his  testimony. — 
People  vs.  Miles,  143  Cal.  6SC,  640,  77  Pac.  Rep. 
666. 

10.  CREDIBILITY  OF  1VITNE3SS— Instruc- 
tion resnrdinv. — An  instruction  regardinff  cred- 
ibility of  witness,  if  kept  within  proper  limits, 
is  of  no  real  benefit  to  prosecution,  and  if 
pushed  beyond  those  limits,  is  erroneously 
prejudicial  to  defendant.  Justice  would  there- 
fore be  more  surely  accomplished  if  no  in- 
struction at  all  were  driven,  and  question  of 
credibility  of  defendant  or  other  witness  were 
left  entirely  to  Jury,  where  it  belongs.— People 
vs.  Van  Ewan,  111  Cal.  144,  149,  193,  43  Pac. 
Rep.  620. 

As  to  credibility  of  Trltnesaes  In  criminal  ae* 
tlons  and  inatmctfons  of  the  court  in  relation 
thereto,  see  People  vs.  Van  Ewafk,  111  Cal.  144, 
149,  48  Pac.  Rep.  520. 

11.  DBFSSNDANT  AS  HHETIVESSS— Instruction 
resardlng. — An  instruction  which  calls  atten- 
tion of  Jury  to  fact  that  defendant  is  on  trial 
and  to  what  motives  evidence  may  disclose 
witness  to  have,  is  erroneous.  —  People  vs. 
Ellenwood,  119  Cal.  166,  171,  61  Pac.  Rep.  658. 

As  to  Impeachlnip  witness,  In  general,  see 
post  9§  1879,  2051,  2052,  2061  and  notes. 

12.  INCtUIRY  FOR  PURPOSB  OF  IllfPBSACH- 
ING  WITNESS — To  what  extends.— FOr  purpose 
of  impeaching  witness  since  adoption  of  this 
section,  an  inquiry  Is  not  confined  to  reputa- 
tion for  truth  and  veracity,  but  may  extend  to 
his  general  reputation  for  truth,  honesty,  and 
integrity.— Heath  vs.  Scott,  66  Cal.  648,  551,  4 
Pac.  Rep.  557. 

13.  INSTRUCTION  TO  JURY  AS  TO  TESTI- 
MONY— When  erroneous. — There  is  no  necessity 
or  justification  for  instructing  jury  that  wit- 
ness may  lie.  The  fact  that  they  sometimes  do 
is  like  other  facts  for  consideration  of  jury, 
and  there  Is  no  rule  of  law  involved  in  propo- 
sition.    The   only  presumption   known   to   law 


is  that  witnesses  speak  the  truth. — People  vs. 
O'Brien,  130  Cal.  1,  10.  62  Pac.  Rep.  297. 

14.  INTBLLI6ENCB  OF  l^iTITNESS  BIAY  BE 
CONSIDERED.— Where  court  stated  in  an  in- 
struction to  jury  regarding  credibility  of  wit- 
ness not  only  substance  of  this  section,  but 
added  also  "his  degree  of  intelligence,"  it  was 
held  proper.  The  court  was  not  limited  to  cir- 
cumstances enumerated  in  this  section.  The 
intelligence  of  witness  may  well  be  taken 
into  consideration  as  having  some  bearing  on 
amount  of  credence  to  be  given  his  testimony. 
People  vs.  Miles,  148  Cal.  686,  640,  77  Pac.  Rep. 
666. 

See  People  vs.  Amaya,  1S4  CaL  B81,  540,  66 
Pac.  Rep.  794. 

15.  INTEREST  OF  PREJUDICE— Instruction 

regarding. — If  an  instruction  as  to  credibility 
of  witness  adds  words  "is  interested  in  the 
case,  or  is  prejudiced  against  one  of  parties," 
no  particular  witness  should  be  singled  out, 
but  proposition  should  be  general  and  abstract, 
and  is  then  proper. — ^People  vs.  Amaya,  134  Cal. 
581,  640,  66  Pao.  Rep.  794. 

16.  Where  judge  instructs  Jury  in  language 
of  this  section,  adding  words  "is  interested  in 
the  case,  or  is  prejudiced  against  one  of  the 
parties,"  it  is  not  error,  as  it  amounts  only  to 
telling  them  that  interest  and  bias  may  be  con- 
sidered by  them  In  hearing  testimony,  as  un- 
doubtedly may  be  done.— people  vs.  Amaya,  184 
Cal.  581,  540,  66  Pac.  Rep.  794. 

17.  JURY  SOIiE  JUDGES  OF  WHEN  PRE- 
SUMPTION IS  REMOVED.— Whether  presump- 
tion is  removed  by  evidence  is  matter  in  which 
jury  are  exclusive  judges.  A  witness  may  be 
impeached  by  testimony  or  evidence  contra- 
dictory of  or  rendering  incredible  his  state- 
ments, or  by  evidence  of  bad  reputation  for 
veracity,  etc.  But  it  is  for  jury  to  determine 
whether  particular  witness  has  spoken  the 
truth.— People  vs.  McLane,  60  Cal.  412,  418. 

As  to  Jury  sole  Judges  of  effect  and  -value  of 
evidence,  see  post  8  2061  and  note. 


§1848.     ONE  PERSON  NOT  AFFECTED   B7  ACTS  OF  ANOTHER.     The 

right  of  a  party  cannot  be  prejudiced  by  the  declaration,  act,  or  omission  of  an- 
other, except  by  virtue  of  a  particular  relation  between  them;  therefore,  proceed- 
ings against  one  cannot  affect  another. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code  Aindts. 
1873-4,  p.  380;  by  Code  Ck>mmi8sion,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  240,  act  held  unconstitutional,  see  history,  §  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Community  property — Declarations  of  wife. 

3.  Same— Married  woman  in  trade — Presumption. 

4.  Same — Use  of  property  by  wife — Instructions. 

1.  APPLIED,  CITBD,  CO?rSTRTJBD,  RB- 
FERRED  TO,  etc.,  in:  Bashore  vs.  Parker,  146 
Cal.  525,  529.  80  Pac.  Rep.  707  (construed); 
Humphrey  vs.  Pope,  1  Cal.  App.  874,  879,  82  Pac. 
Rep.  223  felted  with  other  sections). 

Aa  to  admlsalona  and  dedamtlons,  In  gen» 
eral,  see  note  80  Am.  Dec.  544-549. 

As  to  declarations — Of  agrent,  partner,  etc., 
see  post  9  1870  subd.  5  and  note. 

Same — Of  another,  when  admlsslble^-^ee  post 
551849-1853  and  notes. 


Same— Of    decedents. — See    post    i  1870    and 


note. 
Aa  to 

note. 


entries  In  1»ook%  see  post  1 1946  and 


2.  COMMUBriTY  PROPBRTT.— DeeUmtlona 
of  wife  made  in  absence  and  without  knowl- 
edgre  of  her  husband  cannot  be  held  to  raise 
an  estoppel  where  his  title  to  community  prop- 
erty is  involved. — Bashore  vs.  Parker,  146  Cal. 
625,  629,  80  Pac.  Rep.  707.  See  Paden  vs.  Gold- 
baum  (Cal.  Sept  4,  1894),  37  Pac.  Rep.  759; 
Rowe  vs.  Hibernia  Sav.  &  L.  Soc,  134  Cal.  403. 
66  Pac.  Rep.  669. 

&  Married    wonuin    In    trade — Presun&ptlon. — 

When   married  woman   engragres  in  trade,  it  is 
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DBCl^ARATIONS   OF  PRJBDBCESSOR  AS   TO   TITLBi—SSFFBCT.  (2200)      S  1840 


presumed  to  be  with  funds  of  community,  and 
burden  of  proof  Is  on  person  asserting  property 
to  be  her  separate  property. — Bashore  vs.  Par- 
ker, 146  CaL  625,  529.  80  Pac.  Rep.  707.  See 
Jacobs  vs.  Scott,  6S  Cal.  74;  Chaffee  vs.  Browne, 
109  Cal.  211,  41  Pac.  Rep.  1028;  Manning  vs. 
Burke,  107  La.  466,  81  So.  Rep.  862. 

4.     Use  of  property  by  wife — ^InstractloBS.1 — 

Where  court  Instructed  Jury  "if  a  husband  per- 
mitted his  wife  to  use  his  money  and  prop- 


erty, real  and  personal,  as  her  own,  for  con- 
siderable period  of  time — she  Incurring:  obliga- 
tions and  obtaining  credit  upon  faith  and  upon 
belief  on  part  of  those  from  whom  she  obtains 
such  credit  that  property  Is  her  own — ^husband 
will  be  estopped  from  claiming  such  property 
against  those  extending  such  credit,"  It  was 
held  erroneous. — ^Bashore  vs.  Parker,  146  Cal. 
526,  620,  80  Pac.  Rep.  707. 


§  1849.  DECLARATIONS  OF  PBEDECESSOB  IN  TITLE  EVIDENCE.  Where, 
however,  one  derives  title  to  real  property  from  another,  the  declaration,  act,  or 
omission  of  the  latter,  while  holding  the  title,  in  relation  to  the  property,  is 
evidence  against  the  former. 

History:     Enaeted  Maroh  11, 1S72. 


1.  Applied,  eited,  eonstrued,  referred  to. 

2.  Common-law  rale. 

3.  Same — Betained  by  eode. 

4.  Community  and  separate  property — ^Decla- 

rations regarding. 

5.  Declarations  in  one's  own  favor— Not  ad- 

missible. 

6.  Dedication  to  public  use. 

7, 8.  Disputed  boundary — Declarations  as  to. 
9.  Effeet  of  testimony  not  chuiged. 

10.  Same— Where  other  evidence  required. 

11.  Extent  of  rule. 

12.  Fraud — Admissibility  of   declarations  to 

prove. 

13.  Grantee's  title — Subject  to  what  restric- 

tions. 

14.  Parol  evidence— Title  to  land  can  neither 

be  made  nor  unmade. 

15.  Performance  of  act — Declarations  of  par- 

ty while  engaged  in. 

16.  Presence  of  defendants. 

17.  Property  conveyed  must  be  afPected. 

18.  Purpose  of  evidence. 

19.  Bules  of  evidence  not  altered. 
20,21.  Scope  of  the  testimony. 

22, 23.  Time  at  which  declaration  must  be  made. 
24,-25.  Same-— Subsequent  to  deed. 

1.  APPLIBD,  CITED,  CONSTRUBD,  RE- 
FERRED TO,  etc.,  in:  Tompkins  vsr  Crane,  60 
Cal.  478,  480  (construed):  McFadden  vs.  Ell- 
maker,  52  Cal.  348,  349  (cited):  People  ex  rel. 
Harris  vs.  Blake,  60  Cal.  497,  603  (construed): 
Moore  vs.  Jones,  63  Cal.  12,  16  (applied) :  Frink 
vs.  Roe  (Cal.  June  29,  1885),  7  Paa  Rep.  431 
(applied):  70  Cal.  296,  313,  318,  11  Pac.  Rep. 
820  (construed):  Sharp  vs.  Blankenship,  79  Cal. 
411,  413.  21  Pac.  Rep.  842  (cited);  Lewis  vs. 
Burns,  106  Cal.  381,  384,  39  Pac.  Rep.  778  (cited 
with  other  sections);  See^elken  vs.  Corey.  93 
Cal.  92,  96,  28  Pac.  Rep.  849  (cited);  Emmons 
vs.  Barton,  109  Cal.  662,  670,  42  Pac.  Rep.  803 
(applied);  Taylor  vs.  McConigrle,  120  Cal.  128, 
126,  62  Pac.  Rep.  169  (construed  as  not  apply- 
ing); Williams  vs.  Harter,  121  Cal.  47,  62,  63 
Pac.  Rep.  405  (cited);  Thaxter  vs.  Ingrlis,  121 
Cal.  593,  594,  54  Pac.  Rep.  86  (construed  with 
S 1853  post) ;  Western  "Union  Oil  Co.  vs.  New- 
love,  146  Cal.  772,  774,  79  Pac.  Rep.  542  (cited 
with  other  sections). 

2.  COMMOX-LAIV  RULE.— Under  common - 
law  rule,  before  adoption  of  codes,  evidence 
of  declarations  or  admissions  of  party  In  pos- 


session of  land,  in  relation  to  his  property 
therein,  was  always  admissible  in  evidence 
(dis.  op.  by  Justice  McKee). — People  ex  rel. 
Harris  vs.  Blake,  60  Cal.  497,  611.  See  Draper 
vs.  Douglass,  28  Cal.  847;  Pallo  vs.  Navarro, 
30  CaL  469;  McFadden  vs.  Wallace,  38  Cal.  51; 
Fischer  vs.  Bergson,  49  Cal.  294,  296;  McFadden 
vs.  Ellmaker»  62  Cal.  348,  349. 

8.  Retained  by  code. — ^This  section  but  for- 
mulates common  rule  of  evidence,  which  ad- 
mitted as  origrinal  evidence  every  declaration  or 
act  accompanying  act  of  possession,  whether  in 
disparaerement  of  claimant's  title  or  limiting 
or  qualifying  bis  possession  (dls.  op.  by  Jus- 
tice McKee). — People  ex  reL  Harris  vs.  Blake, 
60  Cal.  497,  611. 

4.  COmiUIflTY  AND  SEPARATE  PROP- 
ERTY —  Declaration  reffardlnff. — Declarations 
made  by  husband  to  different  witnesses  that 
money  with  which  property  was  purchased  be- 
longed to  wife  as  her  separate  property,  ar^ 
admissible  as  declarations  of  errantor  made  in 
relation  to  property,  while  holdlngr  title  to  it 
agralnst  plaintiff  as  his  grantee. — Moore  vs. 
Jones,  68  Cal.  12,  16.  See  Stanley  vs.  Green,  12 
Cal..  148;  InsersoU  vs.  Truebody,  40  Cal.  603; 
McFadden  vs.  Ellmaker,  62  Cal.  348. 

5.  DECLARATIONS  IN  ONE'S  OXITS  FAVOR 
— ^Not  admissible  in  evidence  under  this  section 
or  under  succeedlngT  sections  of  code  relating 
to  declarations  against  Interest  as  parts  of 
transaction,  etc — ^Western  Union  Oil  Co.  vs. 
Newlove,  146  Cal.  772,  774,  79  Pac.  Rep.  642. 
See  People  ex  rel.  Harris  vs.  Blake,  60  Cal.  497. 
610,  611;  Taylor  vs.  McConigle,  120  Cal.  123,  126. 
127,  62  Pac.  Rep.  159;  WiUiama  vs.  Harter,  121 
Cal.  47,  62,  63  Pac.  Rep.  405. 

e.  DEDICATION  TO  PUBLIC  USE.— Where 
Intention  of  owner  clearly  indicated  by  his 
words  and  acts  to  dedicate  land  for  public  use. 
and  an  acceptance  by  public  of  dedication 
established  by  use  of  land  by  public  for  pur- 
pose to  which  it  had  been  dedicated,  are  clearly 
manifested,  evidence  of  these  facts  is  admis- 
sible under  this  section. — People  ex  rel.  Harris 
vs.  Blake,  60  Cal.  497,  603. 

7.    DISPUTED  BOUNDARY— Declarations  as 

to. — It  is  established  law  that  in  case  of  dis- 
puted boundary  line  which  is  In  doubt,  declara- 
tions of  grantor  at  or  before  time  of  sale  and 
conveyance   are   admissible   against   both   him 
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and  parties  clalmlngr  under  him. — Stanley  vs. 
Green,  12  Cal.  148;  McFadden  vs.  Wallace,  38 
Cal.  51;  McFadden  vs.  EUmaker,  52  CaL  348, 
349;  Sharp  vs.  Blankenshlp,  79  Cal.  411,  418,  81 
Pac.  Rep.  842. 

8.  Statements  made  by  prior  owner  as  to 
boundaries  claimed  by  him  are  admissible  in 
action  of  ejectment  to  recover  possession  of 
lands  acquired  through  such  prior  owner. — 
Austin  vs.  Andrews,  71  Cal.  98,  99,  16  Pac  Rep. 
546. 

0.  EFFECT  OF  TESTIMONY  NOT  CHANGED. 

— This  section  does  not  meajsure  nor  prescribe 
effect  to  be  given  to  suph  testimony  when  in- 
troduced, nor  render  it  efficacious  to  prove  any 
fact  which  could  not  before  be  established  by 
like  testimony.— Frink  vs.  Roe,  70  Cal.  296,  816, 
11  Pac.  Rep.  820. 

10.  Where  other  eTfdemee  rcqiilred. — ^This 
section  does  not  make  his  oral  declarations 
competent  to  prove  that  which  can  only  be 
established  by  writing  or  give  to  them  an 
eftect  which  can  only  be  obtained  by  deed,  or 
make  them  admissible  under  an  issue  to  which 
they  are  foreign.  It  only  makes  them  com- 
petent to  prove  what  under  law  such  declara- 
tions, acts,  or  omissions  are  competent  to 
prove,  and  In  cases  to  which  evidence  is  perti- 
nent.—Frink  vs.  Roe,  70  Cal.  296,  818,  11  Pac 
Rep.  820. 

11.  EXTENT  OF  RULE.— Rule  admits  decla- 
rations as  original  evidence  against  him  and 
those  claiming  under  him  qualifying  presump- 
tion arising  from  possession;  but  it  excludes 
declarations  or  admissions  to  prove  disclaimer 
of  title  or  to  prove  or  disprove  title  (dls.  op. 
by  Justice  McKee). — People  ex  rel.  Harris  vs. 
Blake,  60  Cal.  497,  511.  See  Jackson  ex  d. 
Burr  vs.  Shearman,  6  John.  (N.  T.)  19,  81; 
Jackson  ex  d.  Van  Alen  vs.  Vosburgh,  7  John. 
(N.    Y.)    186. 

12.  FRAUD— AdmlMlhlllty  of  deelaratlofui  to 
prove.— In  actions  to  set  aside  conveyances  by 
which  title  passes,  upon  ground  of  fraud,  where 
question  is  not  as  to  the  fact  of  conveyance, 
but  animus  with  which  it  was  made,  declara- 
tions of  parties  are  admissible  to  establish 
fraud.— Frink  vs.  Roe,  70  Cal.  296,  814,  11  Pac. 
Rep.   820. 

18.  GRANTEE'S  TITLE— Snbjeet  to  what  re- 
strictions.— Those  clainiing  under  grantor  are 
considered  as  standing  in  his  place,  and  as  hav- 
ing taken  title  cum  onere,  subject  to  same 
charges  and  restrictions  which  attached  to  it 
in  his  hands.  If  his  declarations  in  their  pur- 
port restrict  his  own  premises  or  lessen  his 
own  title,  they  are  admissible.— Stanley  vs. 
Green.  12  Cal.  148;  Ballo  vs.  Navarro.  38  Cal. 
459;  People  ex  rel.  Harris  vs.  Blake,  60  Cal. 
497;  Sharp  vs.  Blankenship,  79  Cal.  411,  21  Pac 
Rep.  842;  Williams  v^.  Harter,  121  Cal.  47,  62, 
53  Pac.  Rep.  405. 

14.  PAROIi  EVIDENCE.— Title  to  land  can 
neither  be  made  nor  nnmade  by  parol  evidence; 
nor  can  such  evidence  be  used  to  Impair  or 
destroy  record  title  (dls.  op.  by  Justice  Mc- 
Kee).—People  ex  rel.  Harris  vs.  Blake,  60  Cal. 
497,  511.  See  Jackson  ex  d.  White  vs.  Gary,  16 
John.  (N.  Y.)  302,  303;  Pitts  vs.  Wilder,  1  N.  Y. 
525;  Gibney  vs.  Marchay,  34  N.  Y.  801;  Dodge 


vs.  Friedman's  Sav.  &  T.  Co.,  93  U.  S.  379,  888, 
bk.  28  L.  ed.  920. 

16.  PBRFORSIANCE  OF  ACT^-Dc^daratlona 
of  party  while  engaged  In  performance  of  act, 
and  Illustrating  object  and  intent  of  its  per- 
formance, are  admissible  in  evidence. — Tait  vs. 
Hall,  71  Cal.  149,  152,  12  Pac  Rep.  391. 

An  to  declarations  of  former  owner  of  per- 
sonal property,  see  note  42  Am.  Dec.  80,  81. 

16.  PRESENCE  OF  DEFENDANTS.— Decla- 
rations not  against  interest  and  not  shown  to 
have  been  uttered  In  presence  of  defendants, 
or  of  their  predecessor  in  title,  are  properly 
excluded  from  consideration. — Thaxter  vs. 
Inglls,  121  Cal.  598.  694,  64  Pac  Rep.  86. 

17.  PROPERTY  CONVEYED  MUST  BE  AF- 
FECTED.— The  declarations,  acts,  and  omissions 
of  grantor  which  are  made  evidence  against 
grantee  by  terms  of  section  must  be  declara- 
tions, acts,  or  omissions  in  relation  to  real 
property  conveyed. — Tompkins  vs.  Crane,  50 
Cal.  478,  480. 

1&  PURPOSE  OF  EVIDENCE.— This  evidence 
is  only  admissible:  First,  as  against  those 
claiming  land  under  person  making  declara- 
tion; and  second,  to  show  character  of  his 
possession.  Being  in  possession  law  presumed 
that  he  was  owner  in  fee  of  land;  but  that 
presumption  is  subject  to  be  overcome  by 
declarations  or  admissions  made  on  land  show- 
ing lesser  or  different  interest  (dls.  op.  by 
Justice  McKee). — People  ex  rel.  Harris  vs. 
Blake,  60  Cal.  497,  511. 

19.  RULES  OF  EVIDENCE  NOT  ALTERED. 
— ^We  do  not  understand  that  it  was  Intention 
of  legislature  by  this  section  to  vary  or  alter 
rules  of  evidence  existing  prior  to  statute,  and 
this  section  must  be  construed  in  connection 
with  preceding  one. — Frink  vs.  Roe,  70  CaL  296. 
814,  11  Pac.  Rep.  820. 

aO.  SCOPE  OF  THE  TESTIMONY  is  not  en- 
larged by  this  section.  Any  declarations,  acts,  * 
or  omissions  of  grantor  while  holding  litle  io 
relation  to  property,  and  which  could  have 
been  introduced  against  him  while  owner,  may 
be  introduced  against  his  grantee;  nothing  more. 
— Frink  vs.  Roe,  70  Cal.  296,  815,  11  Pac  Rep. 
820. 

21.  This  section  should  not  be  construed  to 
enlarge  class  of  cases  in  which  before  code 
declarations,  acts,  or  omissions  of  holder  of 
legal  title  were  admissible  at  common  law 
against  himself,  but  rather  to  permit  declara- 
tions, acts,  and  omissions  of  grantor  to  be  in- 
troduced precisely  as  though  he  had  retained 
title  and  was  party  to  action. — Frink  vs.  Roe, 
70  Cal.  296,  315,  11  Pac.  Rep.  820. 

22.  TIME  AT  IVHICH  DECLARATION 
MUST  BE  MADE. — ^The  declarations  of  ifrantor 
made  after  grant  are  not  admissible  in  evi- 
dence against  grantee.  The  declarations,  etc, 
of  grantor  of  real  property  must  be  made 
while  holding  the  title,  to  be  admissible  as  evi- 
dence against  grantee.  Emmons  vs.  Barton,  109 
Cal.  662,  670,  42  Pac  Rep.  303.  See  Tompkins  vs. 
Crane,  50  Cal.  478;  Ord  vs.  Ord,  99  Cal.  523,  84 
Pac.  Rep.  83;  Bury  vs.  Young,  98  Cal.  446,  85 
Am.  St.  Rep.  186,  83  Pac.  Rep.  838. 

23.  Declarations  of  an  owner  of  land  in 
disparagement  of  title  are  admissible  against 
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him  and  those  claiming  under  him,  if  made 
while  title  stood  in  him,  but  are  inadmissible 
when  made  after  he  parted  with  title.— Frink 
vs.  Roe  (Cal.  June  29, 1885),  7  Pac  Rep.  481,  486. 

24.  Subsequent  to  deed. — Subsequent  declar- 
ations and  acts  by  grantor  for  purpose  of  sus- 
tainlngr  his  deed  are  admissible  to  show  his 
intention  in  deliverlngr  it. — Dean  vs.  Parker,  88 


Cal.  283,  26  Pac  Rep.  91;  Ord  vs.  Ord.  99  Cal. 
523,  624,  84  Pac.  Rep.  83. 

25.  Grantor  will  not  be  permitted  to  dis- 
parage his  deed  by  declarations  made  or  acts 
done  by  him  in  his  own  interest  subsequent 
to  its  execution.— Bury  vs.  Young,  98  Cal.  446, 
35  Am.  St  Rep.  186,  38  Pac.  Rep.  338;  Ord  vs. 
Ord,  99  Cal.   528,  626,   34, Pac.  Rep.  83. 


§  1850.     DEOLABATIONS  WHICH  ABE  A  PART  OF  THE  TRANSACTION. 

Where,  also,  the  declaration,  act,  or  omission  forms  part  of  a  transaction,  which 
is  itself  the  fact  in  dispute,  or  evidence  of  that  fact,  such  declaration,  act,  or  omis- 
sion is  evidence,  as  part  of  the  transaction. 

History:     Enacted  Mareh  11/1872. 


1.  Applied,  dted,  construed,  referred  to. 

2.*  Agent  or  servant — ^Declarations  of. 

8.  Award — ^Language  used  at  time  of  mak- 

ing. 
i.  Commnnitj  or  separate  property— Dedara* 

tions  of  husband. 

5.  Condition  of  deceased — Declarations  made 

hy  deceased. 

6.  Conspiracy — Communications  from  one  al« 

leged  conspirator  to  another. 

7.  Contest  of  will — Declarations  of  deceased. 
8,9.  Dying  declarations. 

10.  Hearsay — Mere  rehearsal  or  narrative  of 
what  deceased  said. 
11, 12.  Intention  of  act — ^Declaration  of. 

13.  Inventory   of   estate— Signed  and  sironi 

to  by  executrix. 

14.  Motive  of  act 

15.  Purchaser  at  time  of  purchase. 

16.  Res  gestn— Hearsay  evidence  of. 

17.  Besidence — ^Declarations   as   to   intention 

to  change. 

18.  Sale   to   defraud   creditor8--Deelaration8 

made  by  vendor. 

19.  Scope  of  doctrine. 

20.  Servant   guilty   of  negligence  —  Declara- 

tions of. 
21,22.  Time  of  makiuff  declaration. 

23.  Same — ^Declarations  made  after  act  has 
been   fully  consummated. 

24,25.  Same — Example. 

26.  Verbal  declarations  admissible — Time  of 
making. 

X,  APPLIBD,  CITBD,  COlfSTRUBD,  BB- 
FBRRBD  TO>  etc.,  in:  Aguirre  vs.  Alexander, 
58  Cal.  21,  26  (construed  and  applied);  Davis 
vs.  Drew,  68  Cal.  152,  168  (cited);  People  vs. 
Westlake,  62  Cal.  803,  810  (applied);  Durkee 
vs.  Central  Pac.  R.  Co.  (Cal.  Dec.  28,  1886), 
9  Pac  Rep.  99  (applied);  Tait  vs.  Hall.  71  Cal. 
149,  12  Pac.  Rep.  891  (construed):  Estate  of 
Bauer,  79  Cal.  804,  811,  21  Pac.  Rep.  759  (cited); 
Zellerbach  vs.  Allenberg,  99  Cal.  67,  73,  83 
Pac.  Rep.  786  (construed) :  Lewis  vs.  Burns, 
106  Cal.  381,  384,  39  Pac.  Rep.  778  (cited  with 
S  1849  ante);  Estate  of  James.  124  Cal.  653,  669, 
57  Pac.  Rep.  678.  1008  (construed);  Estate  of 
Oregrory,  183  Cal.  131,  136,  66  Pac.  Rep.  316 
(cited)  People  vs.  Landis,  139  Cal.  426.  431.  73 
Pac.  Rep.  168  (applied);  Rulofson  vs.  Billinffs. 
140  Cal.  462,  466,  74  Pac  Rep.  36  (applied  with 
9  1853  post);  Sheehan  vs.  Scott.  146  Cal.  6S4.  690, 
79   Pac   Rep.    360    (construed);    Humphrey   vs. 


\ 

Pope,  1  CaL  App.  874,  879.  88  Pao.  Rep.  223 
(cited  with  other  sections). 

As  to  deidaratloiis  before  other%  see  post 
9 1870  subd.  3  and  note. 

As  to  evidence  to  explain  a  writing,  see  post 
9  1860  and  note. 

a.     AGSSNT   AS    SBRVANT^— Declarations   of 

servant  or  a^ent  who  is  employed  to  perform 
duty  are  not  admissible  against  master  or 
employer  unless  they  are  part  of  facts  and 
circumstances  of  an  act  happening  within  scope 
of  employment  for  which  it  is  sought  to  make 
master  liable. — ^Durkee  vs.  Central  Pac.  R. 
Ck>.  (Cal.  Dec  28,  1886).  9  Pac  Rep.  99. 

8.  ASSAULT.  —  liaasraase  nsod  at  tine  of 
making  an  assault  is  part  of  assault.  The 
facts  and  circumstances  which  grow  as  it 
were  out  of  act  or  transaction  and  are  con- 
temporaneous with  it,  serve  to  illustrate  Its 
character  and  are  part  of  It.— Macdougrall  vs. 
Masulre,  86  Cal.  279;  Durkee  vs.  Central  Pac 
R.  Co.  (Cal.  Dec  28,  1886),  9  Pac.  Rep.  99. 
See  Oerke  vs.  Steam  N.  Co.,  9  Cal.  251,  267. 

4.  COMMUNITY  OR  SEPARATES  PROP- 
BSRTY. — Declaration  of  husband  to  witness 
from  whom  property  was  purchased,  made  at 
time  of  purchase,  that  money  with  which 
property  was  purchased  belongred  to  wife  as 
her  separate  property  are  part  of  res  gestes. — 
Moore  vs.  Jones,  63  Cal.  12,  16.  See  People 
vs.  Vernon,  36  Cal.  49. 

6.  CONDITION  OF  DBCBASBD.  —  Declara- 
tlens  made  by  deceased  a  few  weeks  prior  to 
his  death,  that  he  was  widower;  that  he  had 
dropsy,  catarrh,  symptoms  of  Brigrht's  disease, 
and  was  impotent,  are  not  res  sestse,  and  not 
part  of  transaction,  and  not  admissible. — Estate 
of  James,  124  CaU  653,  669.  67  Pac.  Rep.  678, 
1008. 

5.  CONSPIRACY. — Commnnleatlons  from  one 
alleged  conspirator  to  anottaer,  made  while 
conspiracy  is  In  progress,  and  relating  to  Its 
subject-matter,  are  part  of  res  geste  and  ad- 
missible.—Zellerbach  vs.  Allenberff,  99. Cal.  57, 
73,  33  Pac  Rep.  786. 

As  to  contemporaneons  expressions  and  ex- 
clamations when  part  of  res  ffcstaty  see  note 
69  Am.  Rep.  788. 

7.  CONTEST  OF  WILL.— Declarations  of  de- 
ceased cannot  be  taken  indiscriminately  from 
what  she  may  have  said  in  her  lifetime,  which 
would  support  contest,  simply  because  execu- 
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tion  of  will  has  not  been  proved. — Estate  of 
Gregrory,  133  Cal.  131,  13 6»  65  Pac  Rep.  816. 

8.  DYING  DECLARATIONS.  —  Declarations 
of  person  who  has  been  shot,  made  half  an 
hour  after  the  shootlnsr,  as  to  what  he  In- 
tends to  do  to  man  who  shot  him,  are  not 
part  of  res  sestse  of  shooting.— People  vs. 
Westlake.   62  Cal.   803,   810. 

9.  Declarations  of  woman,  who,  after  hav- 
iner  been  stabbed  in  her  own  room,  ran  out 
of  room,  up  flight  of  stairs  and  into  room  oc- 
cupied by  another,  where,  having  fallen  upon 
floor,  she  lay  until  person  on  outside,  who 
heard  her  cries,  went  and  brought  a  watch- 
man, to  whom  she  made  declarations,  were  held 
admissible. — Durkee  vs.  Central  Pac.  R.  Co. 
(Cal.  Dec.  23,  1886),  9  Pac.  Rep.  99.  See  Com- 
monwealth vs.  McPIke,  57  Mass.  (8  Cush.)  181. 

10.  HEARSAY.—  ere  rehearsal  of  what  de- 
ceased said  in  his  lifetime  regarding  defend- 
ant, not  made  under  oath,  or  in  presence  or 
hearing  of  defendant,  is  hearsay  pure  and 
simple,  and  no  part  of  res  gestse. — People  vs. 
Landis,  139  Cal.  426,  481,  73  Pac.  Rep.  153. 

11.  INTENTION  OF  ACT.  —  Declmratloiui  of 

intention  with  which  an  act  is  done  may  il- 
lustrate character  of  act  as  part  of  res  gestae, 
but  are  entitled  to  but  little,  if  any,  considera- 
tion when  made  either  as  narration  of  past 
act  or  would  indicate  purpose  with  which  an 
act  is  to  be  done  in  future. — Sheehan  vs.  Scott, 
145  Cal.  684,  690,  79  Pac  Rep.  860. 

12.  Declarations  of  party  while  engaged  in 
performance  of  an  act,  and  illustrating  object 
and  Intent  of  its  performance,  are  admissible 
in  evidence. — Talt  vs.  Hall,  71  Cal.  149,  12  Pac. 
Rep.   891. 

15.  INVENTORY  OF  ESTATE— Slffned  Wid 
•worn  to  by  executrix,  and  statement  in  dec- 
laration of  homestead  that  certain  property 
was  separate  property  of  deceased  are  admis- 
sions subject  to  explanation  operating  against 
her,  and  tending  to  show  how  she  regarded 
property  at  time  of  signing,  but  do  not 
estop  her  fi'om  asserting  contrary.  —  Estate 
of  Bauer,  79  Cal.  304,  311,  21  Pac.  Rep.  759.  See 
Anthony  vs.  Chapman,  66  Cal.  78,  2  Pac.  Rep. 
889;  Duff  vs.  Duff,  71  Cal.  618,  12  Pac.  Rep. 
570;  Carter  vs.  McManus,  16  La.  Ann.  676; 
Werkhelser  vs.  Werkheiser,  8  Rawle  (Pa.)  826. 

14.  MOTIVES  OF  ACT.— Where  act  may 
have  been  prompted  by  one  of  two  or  more 
motives  or  objects,  declarations  of  actor  made 
at  time  and  illustrative  of  motive  or  object 
are  admissible  in  evidence.— Lewis  vs.  Burns, 
106  Cal.  381,  384,  89  Pac.  Rep.  778. 

16.  PURCHASER  AT  TIME  OF  PURCHASE. 

—Declaration  of  party  made  at  time  when  he 
purchased  lots  and  constructed  houses  thereon, 
illustrative  of  his  intent,  form  part  of  res 
gestae  and  are  admissible  in  evidence.-^Liewis 
vs.  Burns,  106  Cal.  881,  386,  39  Pac.  Rep.  778. 
See  Scott  vs.  Berkshire  Co.  Sav.  Baok,  140  Mass. 
157,  2  N.  E.  Rep.  986. 

16.     RES     GESTiE — ^Hearsay     evtdence     of. — 

Doctrine  of  res  gestse  does  not  dispense  with 
cardinal  rules  of  evidence  requiring  best  evi- 
dence in  degree  touching  declarations  or  other 
relevant  fact.  Declarations  and  admissions 
whether  part  of  res  gestse  or  admissible  under 


other  exceptions  to  rule  excluding  that  charac- 
ter of  evidence  are  hearsay,  and  to  permit 
them  to  be  proven  by  one  other  than  person 
hearing  statements  from  lips  of  declarant 
would  be  to  prove  hearsay  by  hearsay,  and 
this  is  not  permissible. — Humphrey  vs.  Pope, 
1  Cal.  App.  874,  879,  82  Pac.  Rep.  228.  See 
Estate  of  Calkins,  112  CaL  296,  44  Pac  Rep. 
577;  Estate  of  James,  124  Cal.  653,  668,  57 
Pac  Rep.  678,  1008;  Estate  of  Gregory,  188  Cal. 
131,  138,  66  Pac.  Rep.  816. 

As  to  res  gestae,  what  constltiitesy  see  note 
16  Am.  St.  Rep.  407,  408. 

17.  RESIDENCE. — ^Dedaratloiis  as  to  Imten- 
tl€>A  to  duuige  domicile  or  to  acquire  new 
residence,  without  fact  of  removal,  are  not  ad- 
missible, as  such  declarations  merely  looking 
to  future  and  indicative  only  of  purpose,  do 
not  give  character  to  performance  of  an  act. — 
Sheehan  vs.  Scott,  146  Cal.  684,  690.  79  Pac. 
Rep.  350.  See  Ala.  Murphy  vs.  Hunt,  75  Ala. 
488.  Del.  State  vs.  Frest.  4  Harr.  658.  N.  H. 
Foss  vs.   Foss,   68  N.  H.   288. 

18.  SALE  TO  DEFRAUD  CREDITORS.— 
Declarations  made  by  vendor  as  to  object  in 
moving  trays  alleged  to  have  been  sold,  which 
statements  were  made  before  sale  had  become 
complete  by  delivery,  and  while  trays  were 
being  moved,  are  admissible  in  evidence  as 
p8;c  of  transaction  for  purpose  of  throwing 
light  upon  character  of  sale  and  enabling  Jury 
to  determine  whether  sale  was  bona  fide  or 
with  express  intent  to  defraud  creditors. — Ep-  • 
pinger  vs.  Scott,  112  Cal.  869,  870,  372,  63  Am.  . 
St.  Rep.  220,  42  Pac.  Rep.  801,  44  Id.  728. 

19.  SCOPE  OF  DOCTRINE.— In  complexity  | 
of  human  affairs,  what  is  done  and  what  is  ' 
said  are  often  so  related  that  neither  can  be 
detached  without  leaving  residue  fragmentary 
and  distorted.  The  tendency  of  recent  de- 
cisions is  to  extend  rather  than  to  narrow 
the  scope  of  the  doctrine. — ^Durkee  vs.  Central 
Pac.  R.  Cc  (Cal.  Dec  23,  1885),  9  Pac.  Rep. 
99.  See  Travelers'  Ins.  Co.  vs.  Mosley,  7r 
U.  S.  (8  Wall.)  397,  bk.  19  L^  ed.  437. 

aO.  SERVANT  GUILTY  OF  NEGLIGENCE— 
Declarations  of.^ — ^Where  plaintiff  gave  evidan'-o 
of  declarations  of  an  engineer  as  to  accident, 
court  said  "the  negligence  complained  of  being 
that  of  engineer  himself,  we  cannot  say  that 
his  declarations  made  upon  the  spot  at  the 
time,  and  in  view  of  effects  of  his  conduct, 
are  not  evidence  against  company  as  part  of 
transaction  itself." — Durkee  vs.  Central  Pac  R. 
Co.  (Cal.  Dec.  23,  1885),  9  Pac.  Rep.  99.  See  ni. 
Ohio  &  M.  R.  Co.  vs.  Porter,  92  III.  487.  N.  Y. 
Waldele  vs.  New  York  Cent  &  H.  R.  R.,  95 
N.  Y.  274,  284.  Oreg.  State  vs.  Garrand,  5 
Greg.  816,  217.  Pa.  Hanover  R.  Co.  vs.  Coyle, 
66  Pa.  St  396. 

21.     TIME    OF     BIAKING    DECLARATION 

Perfect  coincidence  of  time  between  declara- 
tion and  main  fact  is  not  of  course  required. 
It  is  enough  that  two  were  substantially  con- 
temporaneous. They  need  not  be  literally  so. 
The  declarations  must  however,  be  so  proxi- 
mate in  point  of  time  as  to  grow  out  of.  eluci- 
date, and  explain  character  and  quality  of 
main  fact  and  be  so  closely  connected  with  it 
as  virtually  to  constitute  but  one  entire  trans- 
action. — Durkee   vs.   Central   Pac.   R.   Co.    (Cal. 
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Dec,   23,   1888),   9   Pac.  Rep.   99.     See  Alabama 
O.  S.  R.  Co.  vs.  Hawk,  72  Ala.  112,  117. 

22.  Where  declarations  were  uttered  after 
lapse  of  so  brief  an  interval,  and  in  such  con- 
nection with  principal  transaction  as  to  form 
legritimate  part  of  it,  and  to  receive  credit  and 
support  as  one  of  circumstances  which  ac- 
company and  illustrate  main  fact,  they  are 
res  sestse.— -Darkee  v»  Central  Pac.  R.  Co. 
(Cal.  Dec.  23,  1886),  9  Pac.  Rep.  99.  See  Com- 
monwealth vs.  Hackett,  84  Mass.  (2  Allen)  139. 

28.  DcclaratloBS  made  after  act  has  been 
fvUy  eonsnmmated  are  not  res  sest^e. — People 
vs.  Eng^llsh,  52  Cal.  212.  See  Mateer  vs.  Brown, 
1  Cal.  221,  224;  Innis  vs.  Senator,  1  Cal.  459; 
People  vs.  Vernon,  85  Cal.  49,  50. 

24.  nzaaiple. — ^When  edflrineer  makes  vol- 
untary statement  to  witness  about  five  minutes 
after  accident  and  about  three  minutes  after 
body  is  taken  from  under  engine  by  brakeman, 
who  at  time  of  declarations  had  body  in  his 
arms  a  short  distance  from  track,  such  8tat»« 


ment  was  held  to  be  part  of  res  gestes  and 
admissible. — Durkee  vs.  Central  Pac  R.  Co. 
(Cal.  Dec.   23,  1885),  9  Pac.  Rep.   99. 

25.     Where  plalntifC  testified  that  before  ac- 
cident insured  had  risen  from  bed  between  12 
and  1  o'clock  at  nigrht,  went  downstairs,  and 
when  he  came  back  said  "he  had  fallen  down    , 
back  stairs  and  almost  killed  himself,"   exact   * 
time  which  elapsed  between  accident  and  dec- 
laration not  appearlngr*  supreme  court  of  United   ' 
States  held  declaration  admissible. — Durkee  vs.   y 
Central  Pac.  R.  Co.  (Cal.  Dec.  23,  1885),  9  Pac 
Rep.  99.     See  Travelers'  Ins.  Co.  vs.  Mosley,  19    , 
U.  S.  (8  Wall.)  397,  bk.  23  L.  ed.  437.  \ 

2«.  TBBSAIi  DBCLARATIONS  ADBUS8IBLB 
— ^Tlme  of  maklmff. — The  verbal  as  well  as  writ- 
ten declarations  of  party  to  transaction  are 
admissible  when  they  accompany  some  act, 
nature,  object,  or  motive  of  which  is  subject 
of  inquiry.  But  they  must  be  contemporaneous 
with  act  to  which  intended  to  sive  character. — 
Affuirre  vs.  jilexander,  68  Cal.  21,  26. 


§  1861.  EVmSNOE  BELATDra  TO  THIRD  PEBSON.  And  where  the  ques- 
tion in  dispute  between  the  parties  is  the  obligation  or  duty  of  a  third  person, 
whatever  would  be  the  evidence  for  or  against  such  person  is  prima  facie 
evidence  between  the  parties. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Ck>de  Amdts. 
1873-4,  p.  380;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  240,  act  held  unconstitutional,  see  history,  §  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Auditor's  certificate — Inference  arising  from 

placing  in  treasury. 

3.  Beeord  of  deed— Admissible,  when. 

1.  APPLIBD,  CITBD,  COIVSTRUBD,  BB- 
S'BSRIUSD  Ta,  etc.,  in  Butte  Co.  vs.  Morgan,  76 
Cal.  1,  6,  18  Pac.  Rep.  115  (applied);  McGorray 
vs.  Robinson,  186  Cal.  812,  814,  67  Pac.  Rep. 
279  (applied). 

2.    AUDITOR'S      Certificate:  —  inference 

mrtmtwtg  ftmn  pladns  In  tremmury, — ^Where  stat- 


ute required  that  an  auditor's  certificate  should 
accompany  payment  into  treasury,  fact  that 
certificate  was  found  In  treasury  selves  rise 
to  an  inference  that  payment  accompanied  cer- 
tificate.— Butte  Co.  vs.  Morgran,  76  Cal.  1,  5, 
18  Pac.  Rep.  116. 

S.  RECORD  OF  DBBD— Admlaslble  In  evi- 
dence in  action  to  quiet  title,  where  there  is 
no  objection  to  the  deed  or  the  record. — ^Mc- 
Gorray  vs.  Robinson,  136  Cal.  312,  814,  67  Pac. 
Rep.  279. 


§  1862.     DECLARATION  OF  DECEDENT  EVIDBNCE  OF  PEDIGREE.    The 

declaration,  act,  or  omission  of  a  member  of  a  family  who  is  a  decedent,  or  out 
of  the  jurisdiction,  is  also  admissible  as  evidence  of  common  reputation,  in  cases 
where,  on  questions  of  pedigree,  such  reputation  is  admissible. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commission,  Aet  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  240,  act  held  unconstitutional,  see  historyp 
§6  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Admissibility  of  pedigree  evidence  by  dedaia- 

tioas. 

3.  Marriage  /md  legitimacy  of  children. 

1.  APPIilBD,  CrriBD,  COlfSTRUBD,  RB- 
peSRRED  TOy  etc,  in:  Estate  of  Kennedy  (Cal. 
June  12,  1894),  36  Pac.  Rep.  lOSO  (cited);  Estate 
of  James,  124  Cal.  658,  661,  37  Pac.  Rep.  678, 
1008  (applied);  Estate  of  Williams,  12S  Cal. 
552,  664,  61  Pac.  Rep.  670  (cited);  Estate  of 
Heaton,  135  Cal.  385,  386,  388,  67  Pac.  Rep.  321 
(applied);  Rulofson  ts.  Billinirs.  140  Cal.  462, 
459,  74  Pac.  Rep.  35  (construed  and  applied). 

As    t*   eoaunoii    reputation    on    qnestloaa    of 
i,  see  post  fi  1870  subd.  11  and  note. 
C.C.  P.— 143 


A«  to  declarations  of  decedent,  see  post  9  1870 
subd.   4  and  note. 

As  to  declarations  relatlnir  to  llteffltlmaoy, 
when  admissible,  see  note  72  Am.  Dec.  649-654. 

2.  ADMISSIBILITY  OF  PEDIGREfi  EVI- 
DENCE  BY  DECLARATIONS  has  for  Its  only 
basis  close  and  intimate  relations  existlner  be- 
tween declarant  and  party  to  whom  declara- 
tions pertain.  They  must  not  only  be  made 
by  deceased  member  of  family,  but  they  must 
be  of  and  concerning  member  of  same  family. — 
Estate  of  James,  124  Cal.  653,  661,  37  Pac.  Rep. 
678,  1008. 

8.  MARRIAGE^  AND  LEGITIMACY  OF 
CHIIiDRBN.— In  an  Issue  testing  legitimacy  of 
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children,  the  parent.  If  llvlngr,  is  competent  wit- 
ness to  prove  marrlagre,  and,  on  reason  and 
authority,  after  death  of  parent,  his  admis- 
sions, either  oral  or  written,  are  likewise  com- 


petent.— Pearson  vs.  Pearson,  46  Cal.  610;  Es- 
tate of  Heaton,  U6  CaL  S86,  887,  888,  67  Pac 
Repl   821. 


§1853.  DECLARATION  OF  DECEDENT  EVIDENOE  AGAINST  HIS  SUC- 
CESSOR IN  INTEREST.  The  declaration,  act,  or  omission  of  a  decedent,  having 
sufficient  knowledge  of  the  subject,  against  his  pecuniary  interest,  is  also  admis- 
sible as  evidence  to  that  extent  against  his  successor  in  interest. 

History:     Enacted  March  11, 1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  A&davit  by  decedent. 

3.  Declarations  of  deceased  against  his  interest 

admissible. 

4.  Same— As  against  successor. 

5.  Same — ^Begarded  with  caution. 

6.  Hearsay — Declaration,  if  it  be  mere  aarratlTa 

of  past  events. 

7.  Mind— Declarations  as  to  state  of. 

8.  Offer  to  prove  declarations  of  decedent. 

9.  Personal  property  —  Title  to  —  Declarations 

made  by  deceased  persons. 

10.  Bes  gestffi — ^Declarations  admissible  as  part 

of. 

11.  Weight  of  evidence. 

1.  APPLIBD,  CITBD,  CONSTliUlOUy  RB- 
FBRRBD  TO,  etc.,  In:  Thaxter  vs.  Inglis,  121 
Cal.  693.  694,  64  Pac.  Rep.  86  (cited  with  {  1849 
ante);  Bathgate  vs.  Irvine,  126  Cal.  136,  146, 
77  Am.  St.  Rep.  168,  68  Pac.  Rep.  442  (applied); 
Bedell  vs.  Scosgrlns  (Cal.  June  27,  1895),  40 
Pac.  Rep.  954  (construed  as  not  applylnsr); 
Harp  vs.  Harp,  136  Cal.  421,  424,  69  Pac.  Rep. 
28  (applied);  Rulofson  vs.  Billings,  140  CaL 
462,  466.  74  Pac.  Rep.  36  (applied);  Donnelly 
vs.  Rees,  141  Cal.  66,  60,  74  Pac.  Rep.  433  (ap- 
plied); Western  Union  Oil  Co.  vs.  Newlove,  146 
Cal.  772.  774,  79  Pac.  Rep.  642  (cited  with 
other  sections);  Stoddard  vs.  Newhall,  1  Cal. 
App.  Ill,  112,  81  Pac.  Rep.  666  (construed  and 
applied). 

Aji  to  decedent's  declaration  affalnat  lnterest» 
see  post  $  1870  subd.  4  and  note. 

As  to  entries  and  other  writings,  see  post 
8  1946  and  note. 

a.  AFFIDAVIT  BY  DBCBDBNT  that  deed 
was  not  sham  or  without  consideration,  or  in 
fraud  of  creditors,  is  admissible  in  evidence- 
Donnelly  vs.  Rees,  141  Cal.  66,  60,  74  Pac  Rep. 
438. 

8.  DESCIiARATIONS  OF  TBOD  DBCBASHD 
AGAINST  HIS  INTEREST  are  admissible  be- 
cause of  extreme  improbability  of  their  falsity. 
The  regard  which  men  pay  to  their  own  in- 
terest is  deemed  sufficient  security  that  any 
statement  or  declaration  against  his  interest 
should  be  received,— Stoddard  vs.  Newhall  (CaL 
June  2,  1905),  81  Pac.  Rep.  666. 

4.  As  against  successor. — ^Declaration  of  de- 
ceased against  his  interest  is  made  admissible 
against  his  successor  on  presumption  that 
declaration  so  made  is  truthful.— Rulofson  vs. 
Billings,  140  Cal.  452,  458,  74  Pac.  Rep.  36.  See 
Rice  vs.  Cunningham.  29  Cal.  492,  600;  Poorman 
vs.  Miller,  44  Cal.  269,  276;  Fischer  vs.  Berg- 
sen,  49  Cal.  294,  297;  Stephenson  vs.  Hawkins, 
67  Cal.  106,  7  Pac.  Rep.  198. 


S.  Regarded  with  eavtloiu— Objection  to  evi- 
denoe  of  declarations  by  deceased  against  his 
interest  that  such  evidence  is  easily  fabricated, 
and  party  who  is  alleged  to  have  made  such 
statements  Is  beyond  reach  of  process  of  court, 
goes  to  weight  of  evidence  and  not  to  its 
admissibility.  Testimony  as  to  such  declara- 
tions should  be  carefully  scrutinized  in  view 
of  all  surrounding  circumstances  and  motives 
or  interests  of  witness.  If,  In  light  of  all  cir- 
cumstances, and  credibility  of  witness.  Judge 
or  Jury  believe  that  such  deolaration  was  made, 
they  are  to  consider  it  as  any  other  fact  in 
case.— Stoddard  va  Newhall,  1  Cal.  App.  Ill, 
112,  81  Pac  Rep.  666. 

«.  HEARSAY*— Deelaratlon,  If  It  be  mere 
BurmtlTe  of  past  events,  is  clearly  within 
category  of  inadmissible  hearsay,  and  must  be 
excluded. — ^Rulofson  vs.  Billings,  140  Cal.  462, 
467,  74  Pac.  Rep.  86.  See  Clunie  vs.  Sacramento 
H  Co.,  67  Cal.  313,  7  Pac.  Rep.  708;  Heckle  vs. 
Southern  Pao.  Co.,  128  Cal.  442,  66  Pac.  Rep. 
66;  Williams  vs.  Southern  Pac.  Co.,  183  Cal. 
660,  65  Pac.  Rep.  1100.  Ga.  Carter  vs.  Buchan- 
non,  8  Oa.  618.  Mass.  Hubbard  vs.  Barker.  83 
Mass.  (1  Allen)  99,  101.  N.  Y.  Smith  vs.  Webb, 
1  Barb.  230;  Osborn  vs.  Robbins,  37  Barb.  481, 
482. 

As  to  lUesltUnacyy  evldenee  of  hnslMUid  or 
wife  relatlJAg  to,  see  note  69  Am.  St.  Rep.  671- 
674. 

7.  MIND  —  DeelaratloBS  «••    to    state    of. — 

Where  declarations  are  against  Interest,  and 
relate  to  state  of  mind  of  parties  when  deed 
was  made,  and  were  not  subsequent  declara- 
tions to  show  subsequent  intent,  they  are  ad- 
missible—Harp vs.  Harp,  136  C!aL  421,  424,  69 
Pac   Rep.   28. 

8.  OFFER  TO  PROVE  DECLARATIONS  OF 
DECEDENT  to  his  counsel  In  presence  of  wit- 
ness which  does  not  specifically  show  contents 
or  materiality,  or  that  they  intended  to  prove 
any  material  issue,  is  properly  excluded. — Bath- 
gate vs.  Irvine,  126  Cal.  136,  147,  77  Am.  St. 
Rep.  168,  68  Pao.  Rep.  442. 

9.  PERSONAL  PROPERTY  — TTTLB  TO. — 
Declarations  made  by  deceased  person  to  par- 
ties afterward  called  as  witnesses  in  action  In- 
volving title  to  personal  property  to  efCect 
that  such  personal  property  belonged  to  hia 
mother  are  admissible  upon  issue  of  title  as 
declarations  by  deceased  against  his  interest. — 
Stoddard  vs.  Newhall,  1  Cal.  App.  Ill,  112,  81 
Pac  Rep.  666. 

10.  RES  OEST^A:. — ^Deelaration  admissible  aa 
part  of  res  gestae  must  be  an  undesigned  part 
or  Incident  of  occurrence  in  question  contem- 
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poraneoua    with    main    occurrence,    and    must 
exclude  notion  of  deaigrn  to  manufacture  evi- 
dence.—Rulof  son  Ys.  Billings,  140  Cal.  452,  467,. 
74  Pac.  Rep.  36. 

11.     WBIGHT  OF  BVIDBSNCBr— Admission  of 
snch  evidence  is  subject  to  objection  that  it  Is 


easily   fabricated,    and   party   alleged   to   have 
made  it  cannot  contradict  it.  but  this  objection 
goes  to  weight  of  evidence  and  not  to  its  ad- 
missibility.—Stoddard  vs.  Newhall  (Cal,  June  2 
1»06).  81  Pac  Rep.  666. 


§1864.  WHEN  PART  OP  A  TRANSACTION  PROVED,  THE  WHOLE  IS 
ADMISSIBLE.  When  part  of  an  act,  declaration,  conversation,  or  writing  is 
given  in  evidence  by  one  party,  the  whole  on  the  same  subject  may  be  inquired  into 
:  by  the  other ;  when  a  letter  is  read,  the  answer  may  be  given ;  and  when  a  detached 
act,  declaration,  conversation,  or  writing  is  given  in  evidence,  any  other  act 
declaration,  conversation,  or  writing,  which  is  necessary  to  make  it  understood' 
may  also  be  given  in  evidence. 

History:     Enaeted  Mareli  11, 1872. 


1.  Applied,  cited,  constmed,  referred  to. 
8.  Answer  as  evidence. 

8.  Certainty — ^Deed   and  instmment   therehi 

referred  to. 

4.  Corporation — By-laws  as  part  of  eontraet. 

5.  Cross-examination  —  This      section      and 

§2048  post  relate  entirely  to. 

9.  Documents — ^Part  of  document  should  not 

be  wrenched  from  its  context. 

7.  Failure    to    deny    fact— Objeeiiony    how 

made. 

8.  Map  referred  to  in  deed. 

]  9.  Sale — Conversations  at  time  of. 

10.  Testimony  at  former  trial. 

11.  Wife  of  defendant — Opinion  of. 
12, 13.  Whole  declaration  or  conversation. 

1.  APPIilED,  CITBD,  CONSTRVBD,  BB- 
FJCRRWD  TO,  etc.,  in:  Hobart  vs.  Tyrrell,  68 
CaL  12,  13,  8  Pac.  Rep.  626  (applied);  Vance 
vs.  Richardson,  110  Cal.  414,  418,  42  Pac  Rep. 
909  (cited);  Qranlte  G.  M.  Co.  vs.  Maiplnness, 
118  CaL  181,  186,  60  Pac.  Rep.  269  (applied); 
Tustin  F.  Assoc,  vs.  Earl  F.  Co.  (Cal.  June  27, 
1898),  68  Pac.  Rep.  698  (applied);  People  vs. 
Altmeyer,  186  Cal.  80,  82,  66  Pac  Rep.  974 
(applied);  Rlsdon  vs.  Yates,  145  Cal.  210,  214, 
78  Pac  Rep.  641  (construed  and  applied). 

a.  ANSWSR  AS  BVIDSSNCE:^— All  issuable 
facts  set  up  in  answer  are  to  be  deemed  in 
la^w  as  denied,  and  it  is  only  those  other  state- 
ments in  pleading  which  go  to  qualify  ad- 
missions in  an  answer  that  are  to  be  taken 
as  part  of  evidence. — Granite  G.  M.  Co.  vs.  Ma- 
iTixiness.  118  Cal.  181,  136,  50  Pac.  Rep.  269. 

8.  CBRTAINTT^ — ^Deed  and  iBatnunent  there- 
Im  referred  to,  when  taken  together,  must  be 
as  certain  in  respect  to  description  of  premises 
as  deed  containing  no  direct  reference  to  an- 
other document.— Caldwell  vs.  Center,  80  Cal. 
540.  643.  89  Am.  Dec.  181. 

4.  CORPORATION— By-laws  sa  part  of  eon- 
traet.^— ^A  contract  with  corporation  which  re- 

I  fers    to    by-laws    of    that    corporation,    makes 
I  such  by-laws  admissible  in  evidence,  but  does 

not   render  them  part  of  contract.— Tustln   F. 

Assoc,  vs.  Earl  F.  Co.   (Cal.  June  27,  1898),  68 

Pac.  Rep.  693.     See  Rouse  vs.  White,  26  N.  T. 

170,  82  Am.  Dec.  837,  846;  Toohey  vs.  Harding, 

1   Fed.  Rep.  174.  177. 

5.  CR09S-BXA1IIINATI0N.— This  section  and 
f  2t048   post   relate   entirely   to   cross-examina- 


tion.—Vance  vs.  Richardson,  110  CaL  414    418 
42  Pac  Rep.  909. 

A»    to    erou-examlnatlon    of    wltnoMes,    see 

post  9  2048  and  note. 

«.  DOCUMBNTS.— Part  of  doenment  ahonld 
not  bo  wrenehed  from  It«  context  and  received 
as  disjointed  member  of  what  is  properly  an 
indivisible  unit  of  evidence.- Tustin  F.  Assoc 
vs.  Earl  F.  Co.  (Cal.  June  27,  1898).  M  Paa 
Rep.  693. 

7.  FAILURB    TO    DBNT    FACT— Objection, 

bow  made.— To  call  attention  of  court  to  an 
admission  of  failure  to  deny  material  fact 
allegred,  it  is  necessary  to  read  it.  For  that 
purpose  it  is  evidence.— Granite  G.  M.  Co.  vs. 
Ma^rinness.  118  CaL  181,  186,  60  Pac.  Rep[ 
269. 

8.  MAP  RBFBRRBD  TO  Uf  DBBD.— Parties 
to  a  deed,  instead  of  setting  out  in  full  metes 
and  bounds  or  other  complete  designation  of 
tract  intended  to  be  conveyed,  may  describe 
in  whole  or  in  part  by  reference  to  some  In- 
strument as  a  deed,  map,  etc.,  that  win,  when 
read  in  connection  with  deed,  completely  iden- 
tify land«— Caldwell  vs.  Center,  80  Cal.  640,  648, 
89  Am.  Deo.  181.  See  Hicks  vs.  Coleman,  26 
CaL  122. 

Am  to  wltnesBy  wben  allowed  to  refreeb  bis 
memory  by  wrltlns,  see  post  S  8047  and  note. 

0.     SALB— CONVBRSATIONS    AT    TIMB    OP 

sale  are  competent  evidence  as  tendlngr  to 
show  to  whom  property  was  actually  sold.-^ 
Watrous  vs.  Cunningham,  71  CaL  80,  33,  11  Pac. 
Rep.  811. 

10.  TBSTIMOinr     AT     FORMBR     TRIAI^r- 

Where  one  party  on  stand  read  an  extract 
from  his  testimony  given  at  previous  hearing, 
saying  at  time  that  what  he  had  read  was  not 
all  that  he  had  testified  to  on  that  occasion, 
all  of  that  testimony  is  admissible.— Hobart  vs! 
Tyrrell,  68  CaL  12,  18.  8  Pac.  Rep.  585. 

11.  "WIFB    OF    DBFBNDANT— Opinion    ofc— 

It  is  Improper  to  receive  opinion  of  wife  of 
defendant  in  evidence  against  her  husband.— 
People  vs.  Altmeyer.  135  CaL  80,  82,  66  Paa 
Rep.  974. 

la.  l¥HOI«B  DBCLARATION  OR  CONTBR. 
SATION  may  be  given  in  evidence  by  one  party 
when  part  of  one  conversation  is  given  in 
evidence  by  other.— Rlsdon  vs.  Yates.  145  CaL 
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210,  214,  78  Pac.  Rep.  244.  See  Hobart  vs. 
Tyrrell,  68  Cal.  12,  8  Pac.  Rep.  525;  Granite 
G.  M.  Co.  vs.  Maglnness,  118  Cal.  181,  184,  60 
Pac.  Rep.  269;  Root  vs.  Sturdlvant,  70  Iowa  66, 
29  N.  W.  Rep.  802;  Hauaer  vs.  Griffith,  102  Iowa 
215,  71  N.  W.  Rep.  223;  Johnson  vs.  Powers,  40 
Vt.  611,  612. 

13.     Party  cannot  be   deprived   of  hla   right 
to    have   jury   hear    "all"    that   had   been   said 


upon  certain  occasion  where  part  of  such  state- 
ments or  conversation  is  already  in  evidence.— 
.  Watrous  vs.  Cunningham,  •?!  Cal.  30,  32,  11 
Pac.  Rep.  811.  See  Jackson  vs.  Feather  R.  & 
G.  W.  Co.,  14  Cal.  18;  Harper  vs.  Lamping,  33 
Cal.  641,  647;  Thornton  vs.  Hook.  36  Cal.  228. 
228;  Neal  vs.  Neal,  58  Cal.  287. 

As  to  part  of  conversatfon  entitling  to  -whole 
conversation,  see  note  82  Am.  Dec.  342-845. 


§  1866.  CONTENTS  OF  WKITINO,  HOW  PROVED.  There  can  be  no  evidence 
of  the  contents  of  a  writing,  other  than  the  writing  itself,  except  in  the  following 

cases : 

1.  Wb%n  the  original  has  been  lost  or  destroyed;  in  which  case  proof  of  the 
loss  or  destruction  must  first  be  made. 

2.  When  the  original  is  in  the  possession  of  the  party  against  whom  the  evidence 
is  offered,  and  he  fails  to  produce  it  after  reasonable  notice. 

3.  When  the  original  is  a  record  or  other  document  in  the  custody  of  a  public 

oflScer. 

4.  When  the  original  has  been  recorded,  and  a  certified  copy  of  the  record  is 
made  evidence  by  this  code  or  other  statute. 

5.  When  the  original  consists  of  numerous  accounts  or  other  documents,  which 
cannot  be  examined  in  court  without  great  loss  of  time,  and  the  evidence  sought 
from  them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four,  a  copy  of  the  original,  or 
of  the  record,  must  be  produced ;  in  those  mentioned  in  subdivisions  one  and  two, 
either  a  copy  or  oral  evidence  of  the  contents. 

History:     Enacted    March    11,    1872,    re-enactment    of    §447    Practice    Act; 
amended  March  24,  1874^  Code  Amdts.  1873-4,  p.  380;    by  Code  Commiflsion,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  240,  act  held  unconstitutional,  see 
history,  §  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction — Fourth  subdivision. 

3.  Certified  copy— Is  made  evidenee  by  code, 

when. 

4.  Same — From  recorder's  office  of  power  of 

attorney. 

5.  Journals    kept    by    clerk    of    assembly    and 

senate. 

6.  Letter  beyond  territory  of  state. 

7.  "Moral  certainty'' — When  fact  deemed  es- 

tablished. 

8.  Negative  of  passing  resolution— How  proved. 

9.  Parol  evidence  of  letters — ^Foundation. 

lo!  Parol  evidence  that  certificate  is  false— When 
inadmissible. 

11.  Private  writing  not  referred  to. 

12.  Public   ofiicer — Document  in  custody  of. 

13.  Summarizing  calculations. 

14.  Varying  writing  by  parol  proof. 

1.  APPIilBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  In:  Spect  vs.  Gregg,  51  Cal. 
198  201  (applied);  People  vs.  Hagar,  62  Cal. 
17l'  186  (construed  with  §§1888,  1904.  1919 
DOst);  Gethln  vs.  Walker.  59  Cal.  602,  506  (ap- 
plied and  cited  In  connection  with  8  1938  post); 
Dyer  vs.  Hudson,  65  Cal.  372,  378,  4  Pac.  Rep. 
235  (applied);  Oakland  Nav.  Co.  vs.  Hilton.  69 
Cal  479  495,  11  Pac.  Rep.  8  (applied);  Brown 
vs  *  Griffith.  70  Cal.  14.  16.  11  Pac.  Rep.  500 
(construed  with  other  sections);  Nicholson  vs. 
Tarpey,  89  Cal.  617,  621.  622.  26  Pac.  Rep.  1101 


(applied  with  §  1870  post);  Byrne  vs.  Byrne,  113 
Cal.  294.  299,  46  Pac.  Rep.  686  (applied  in 
connection  with  9  1937  post) ;  People  vs.  Dole, 
122  Cal.  486,  497,  65  Pac.  Rep.  681  (cited); 
Nicholson  vs.  Tarpey.  124  Cal.  442.  446.  67 
Pac.  Rep.  467  (applied);  Pacific  Pav.  Co.  vs. 
Gallett,  187  Cal.  174,  176,  69  Pac.  Rep.  985 
(applied);  Wilson  vs.  Alcatraz  A.  Co.,  142  Cal. 
182,    189,    75   Pac.   Rep.    787    (applied). 

Aa  to  aflldiAVltay  see  post  S  2009  et  seq.  and 
notes. 

As  to  books  and  papers,  prodactton  of  ta  evf- 
deace,  see  note  41  Am.  St.  Rep.  388. 

As  to  certlfled  copies  of  records,  see  post 
S  1919  et  seq.  and  notes. 

As  to  contents  of  vrrltlnss,  see  post  SS  1987, 
1969   and   notes. 

As  to  orliplnal  possession  of  opponent,  and 
aotlce  to  produce,  see  post  55 1938,  1989  and 
notes. 

As  to  public  Trrltlnffs,  generally,  see  post 
55  1892-1926  and  notes. 

As  to  -vniting  in  custody  of  adrerse  party, 

see  post  5  1938  and  note. 

2.     CONSTRUCTION.— Fourth    subdlTlslon     of 

this  section,  making  certified  copy  of  record 
admissible  "when  certified  copy  of  record  is 
made  evidence  by  code,"  is  only  applicable  after 
preliminary  proof  has  been  made  showinsr  ad- 
missibility of  certified  copy. — Brown  vs.  Grif- 
fith, 70  Cal.  14,  16,  11  Pac.  Rep.  600. 
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S.  CBRTIFIBD  COPY— -Made  evidence  by 
eode  only  after  preliminary  proof. — Brown  vs. 
Grifath,  70  Cal.  14,  16.  11  Pac.  Rep.  500. 

4.  From  recorder's  office  of  power  of  attor^ 
aey,  signed  by  four  persons,  but  acknowledged 
by  one  only,  Is  admissible  in  evidence.— Spect 
vs.  Gregg,  51  Cal.  198,  201. 

«.  JOURNALS  KBPT  BY  OLBRK  OF  AS- 
SEMBLY AND  SS2NATE3  and  preserved  by  sec- 
retary of  state,  as  required  by  law,  or  copies 
of  them  properly  certified,  are  admissible  in 
evidence  in  any  court  of  Justice  In  this  state, 
by  virtue  of  this  section  and  $  1918  post. — 
Oakland  Pav.  Co.  vs.  Hilton,  619  Cal.  479,  496, 
11    Pac.   Rep.   3. 

e.  LBTTER  BESYOND  TBRRITORY  OF 
STATS  is,  within  meaning  of  statute,  "lost," 
so  as  to  allow  secondary  proof  of  its  contents. 
— Zellerbach  vs.  Allenberg,  99  Cal.  67,  73,  83 
Pac  Rep.  786.  See  Gordon  vs.  Searing,  8  Cal. 
49;  Manning  vs.  Maroney,  87  Ala.  563,  567,  13 
Am.  St.  Rep.  67,  6  So.  Rep.  343;  Burton  vs. 
Drlgga.  87  U.  S.  (20  Wall.)  126,  134.  bk.  22 
L.   ed.   299. 

7.  «<MORAL  CERTAINTY"  —  When  fact  la 
tfceaied  eirtabllahed. — When  evidence  Is  such  as 
to  produce  conviction  of  truth  of  fact  in  an 
unprejudiced  mind,  such  fact  is  said  to  be 
established  to  moral  certainty. — Tread  well  vs. 
Whittler,  80  Cal.  574,  584,  22  Pac.  Rep.  266, 
5  L.  R.  A.  498. 

8.  NBGATIVB  OF  PASSING  RESOLUTION 
— ^How  proved. — Testimony  of  deputy  clerk  to 
prove  that  there  was  no  other  resolution  of 
intention  passed  by  board  than  one  Introduced 
In  evidence,  Is  proper,  as  negative  could  be 
proven    otherwise    only    by    Introducing    volu- 

j|  nrifnous  records  of  proceedings  of  board. — Pa- 
cific Pav.  Co.  vs.  Gallett,  137  Cal.  174,  176,  69 
Pac.  Rep.  985.  See  City  Street  I.  Co.  vs.  Bab- 
cock,  123  Cal.  206,  55  Pac.  Rep.  762;  Pacific 
Pav.  Co.  vs.  Reynolds  (Cal.  Sept.  14,  1900),  62 
Pac.  Rep.  212;  Thomason  vs.  Carroll,  132  Cal. 
148,   64   Pac.  Rep.   262. 

O.  PAROL  EVIDBNCE  OF  LETTERS— Foun- 
dation'— Admission  of  parol  evidence  of  con- 
tents of  letters  without  first  laying  foundation 
by  proof  of  their  loss,  is  error. — Byrne  vs. 
Byrne,  113  Cal.  294,  299,  45  Pac  Rep.  636. 


10.  PAKOL  EVIDENCE  THAT  CERTIFI- 
CATE IS  FALSE— When  inadmlaalble.- Certi- 
fied copy  of  public  ofllclal  document  or  record, 
certified  by  proper  custodian,  is  admissible, 
and  parol  evidence  that  certificate  is  false  is 
inadmissible.— People  vs.  Hagar.  62  Cal.  171. 
186. 

As  to  photoffrapblc  copies   as   evidence^  see 

note  26  Am.  Rep.  819-321. 

11.  PRIVATE    TVRITING    NOT   REFERRED 

TO.~ThIs  section  does  not  by  its  terms  re- 
late to  record  of  conveyances.  It  Is  by  virtue 
of  §  1919  post  that  record  of  private  writing 
is  evidence.— Brown  vs.  Griffith,  70  Cal.  14,  16. 
11  Pac.  Rep.  500. 

As  to  public  record  of  private  writings,  when 
admUsible,  see  post  §  1919  and  note. 

12.  PUBLIC  OFFICER— Document  In  cna- 
tody  of. — When  original  document  is  in  custody 
of  public  officer,  and  evidence  of  its  contents 
Is  sought  to  be  given,  contents  can  only  be 
proved  by  production  of  original  or  copy  of 
It.  And  if  lost  its  contents  can  only  be  proved 
by  copy  or  by  oral  e^Udenc6.  The  writing  of- 
fered as  copy  of  an  original  must  be  proved  to 
be  such  before  it  can  be  admitted.  If  properly 
certified  or  shown  to  be  such  copy  by  witness 
who  compared  It  with  original,  it  Is  admissible. 
—Dyer  vs.  Hudson,  65  Cal.  372,  373,  4  Pac.  Rep. 
235. 

18.     SUMMARIZING     OF     CALCULATIONS.— 

Neither  Jury  nor  court  is  required  to  make 
calculations  involving  many  additions  and  sub- 
tractions in  figures.  A  witness  may  be  called 
to  summarize  testimony. — Wilson  vs.  Alcatraz 
A.  Co.,  142  Cal.  182,  189,  75  Pac.  Rep.  787. 

14.  VARYING  IVRITING  BY  PAROL 
PROOF. — The  same  rule  which  renders  incom- 
petent the  statement  of  one  of  contracting 
parties,  made  before  or  contemporaneously 
with  execution  of  written  agreement,  also  de- 
clared incompetent  his  declarations  made  after 
such  execution,  and  neither  are  declarations 
evidence  of  contents  of  paper,  which  is  only 
thing  law  allows  to  be  proven,  whether  paper 
is  lost  or  not. — Nicholson  vs.  Tarpey,  124  Cal. 
442,  446,  57  Pac.  Rep.  457. 


§  1855a.  PUBLIO  BECOBD  OB  DOCUMENT,  PBOQF  OF  CONTENTS  OF 
LOST.  When  it  is  desired  to  prove  the  contents  of  any  public  record  or  docu- 
ment lost  or  destroyed  by  conflagration  or  other  public  calamity  and  after 
proof  of  such  loss  or  destruction,  there  is  offered  in  proof  of  such  contents, 
any  abstract  of  title  issued  and  certified  to  as  correct  by  any  person,  firm  or 
corporation  engaged  in  the  business  of  preparing  and  making  abstracts  of  title 
issued  and  certified  to  as  correct  by  any  such  person,  firm  or  corporation,  the  same 
may  be  admitted  in  evidence  on  proof  that  the  same  was  prepared  and  made  in  the 
ordinary  course  of  business  prior  to  such  loss  or  destruction,  and  without  further 
proof  by  the  person  who  actually  made  the  copies,  extracts,  notes  or  memoranda 
of  repords,  constituting  such  abstract  of  ti:le  that  they  were  correctly  taken  from  the 
original  record  or  document; 

[Whemised  as  evidence;]  Provided,  nevertheless,  that  whenever  and  as  soon  as 
said  action  is  set  for  trial  any  party  so  desiring  to  use  said  evidence  shall  notify  all 
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other  parties  to  the  action  who  have  appeared  therein,  of  his  intention  to  use  the 
same  at  the  trial  of  said  action,  and  shall  give  all  such  other  parties  a  reasonable 
opportunity  to  inspect  the  same  and  to  take  copies  thereof. 

History:     Enaeted  June  16,  1906,  Stats,  and  Amdts.  1906,  p.  70.     In  effect 
immediatefy. 

§  1856.    AN  AGREEMENT  REDUCED  TO  WRITINa  DEEMED  THE  WHOLE. 

"When  the  terms  of  an  agreement  have  been  reduced  to  writing  by  the  parties, 
it  is  to  be  considered  as  containing  all  those  terms,  and  therefore  there  can  be  j 
between  the  parties  and  their  representatives,  or  successors  in  interest,  no  evidence  | 
of  the  terms  of  the  agreement  other  than  the  contents  of  the  writing,  except  in  ' 
the  following  cases: 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put  in  issue  by  the  plead- 
ings; 

2,  Where  the  validity  of  the  agreement  is  the  fact  in  dispute. 

But  this  section  does  not  exclude  other  evidence  of  the  circumstances  under 
which  the  agreement  was  made  or  to  which  it  relates,  as  defined  in  section  eight- 
een hundred  and  sixty,  or  to  explain  an  extrinsic  ambiguity,  or  to  establish 
illegality  or  fraud.  The  term  agreement  includes  deeds  and  wiUs,  as  well  as  con- 
tracts between  parties. 

History:     Enacted  March  11, 1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Complete    contract  —  Whether    agreement 

contains   language    importing    complete 
contract  is  question  of  law. 

3.  Construction. 

4.  Same — Exception. 

5.  Construction  of  contracts. 

6.  Contract   in   sense   of   S  5   art.    xiii    of 

constitution. 

7.  Delivery  —  Failure   of   contract   to   show 

when  and  where. 

8.  Determination  of  quality — ^Where  contract 

silent. 

9.  Evidence  as  to  plaintiff's  constmetion. 

10.  Extension  of  contract. 

11.  Extent  of  exception. 

12.  Fraud  or  illegality — Evidence  to  establish. 

13.  Description  of  risk  in  insurance  policy*- 

Act  of  insurers. 

14.  Intention  of  parties — ^Reformation  of  con- 

tract. 

15.  Material  question  is  as  to  language  of 

written  contract. 

16.  Mistake  known  to  other  party. 
17, 18.  Mortgages. 

19.  Mortgage  tax — ^Parol  contracts  to  pay. 

20.  Holographic  wills. 

21.  Omission  of  part  of  contract. 
22,23.  Parties  only  affected. 

24.  Party   and   stranger — Parol   eTidenee  as 

between. 

25.  Pleading. 

26.  Becital  in  receipt. 
27-29.  Sale  by  sample. 

30.  Strangers  to  agreement. 

31.  Subject-matter  of  agreement-— Parol  evi- 

dence to  identify. 

32.  Theory  of  exception. 

33.  Time  of  performance. 

34.  Validity   and   genuineness   of   instrument 

admitted  by  pleading. 


35.  Want  of  conrideration. 

36.  Written  contract — ^Variance  by  paroL 

X,  APPLIBD,  CITBD,  CONSTRUBD,  RE^ 
FBSRJIESD  TO,  etc.  In:  Cohen  vs.  Ooux,  48  CaU 
97,  99  (applied);  Nicholson  vs.  Tarpey,  89  Cal. 
617,  621,  622,  26  Pac.  Rep.  1101  (applied) ;  Beall 
vs.  Fisher,  95  Cal.  668,  570,  80  Pac.  Rep.  773 
(construed  as  not  applylngr);  Garber  vs.  Qla- 
nella  (Cal.  Augr.  26,  1892),  80  Pac.  Rep.  841 
(applied);  Darby  vs.  Arrowhead  H.  S.  H.  Co., 
97  Cal.  384,  387,  82  Pac.  Rep.  454  (cited  with 
§1647  ante  and  §§1857-1860  post);  Bullion  A 
Ex.  Bank  vs.  Spooner  (CaL  March  14,  1894),  36 
Pac.  Rep.  121  (applied);  Daw  vs.  Nlles,  104 
Cal.  106,  109.  Ill,  121,  37.  Pac.  Rep.  876  (ap- 
plied); Daw  vs.  Nlles  (Cal.  Aug.  25,  1898),  33 
Pac.  Rep.  1114  (applied);  Thresher  vs.  Gregory 
(Cal.  Nov.  6,  1895),  42  Pac.  Rep.  421  (con- 
strued as  not  applying^);  Dunn  vs.  Price,  112 
Cal.  46,  51,  44  Pac.  Rep.  354  (construed  with, 
other  sections);  Bradford  I.  Co.  vs.  Joost,  117 
Cal.  204,  211,  48  Pac.'  Rep.  1088  (cited);  Fer- 
nandez vs.  Tormey,  121  Cal.  616,  620,  53  Pac 
Rep.  1119  (applied);  Maxson  vs.  Llewelyn.  122 
Cal.  195,  199,  64  Pac  Rep.  732  (construed); 
Nicholson  vs.  Tarpey,  124  CaL  442,  446,  57  Pac 
Rep.  457  (applied);  Richter  vs.  Union  L.  &  S. 
Co.,  129  Cal.  367,  375,  62  Pac  Rep.  39  (applied); 
Estate  of  Lakemeyer,  136  Cal.  28,  29,  66  Pac 
Rep.  961  (construed);  Gardner  vs.  California 
G.  I.  Co.,  137  Cal.  71,  76,  69  Pac.  Rep.  844  (cited 
with  Civ.  Code  991640,  3899,  3402);  Curtin  vs. 
Ingle,  137  Cal.  96,  97,  100,  69  Pac.  Rep.  836. 
1013  (cited  with  §1860  post  and  Civ.  Code 
§1647);  Richey  vs.  Bast  Redlands  W.  Co.,  141 
Cal.  221,  228,  74  Pac.  Rep.  764  (cited);  Bicker- 
dike  vs.  State,  144  Cal.  681,  691,  78  Pac  Rep. 
270  (applied);  Cutten  vs.  Pearsall,  146  Cal. 
690,  694,  81  Pac.  Rep.  26  (cited  with  other  sec- 
tions); Gardiner  vs.  McDonogh,  147  Cal.  318, 
81  Pac.  Rep.  964   (applied);  Townsend  vs.  Sul- 
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II van   (Cal.  App.  Feb.   IS,  1906),  84  Pac.  Rep. 
486   (applied). 

An  f  alteratioaa  aad  imwiT— ,  see  post  1 1982 
and  note. 

Aa  to  conclvalTeneaa  of  redtala  1b  doenmenta, 
see  post  §  1962  subd.  2  and  noto. 

As  to  consideration,  see  post  81962  subd.  2 
and  note. 

As  to  parol  evidence— To  correct  nlstalces  or 
Imperfections,  see  KBRB'S  CTC.  CIT.  CODES 
8  1640  and  note. 

Same — To  establish  frauds— See  KEIBR'S  CYC. 
err.  code  S  1640  and  note. 

Same — To  revise  and  reform  oontmet  for 
fraud  or  mistake.— See  KERR'S  CTG.  CIT. 
CODE  88  3399-3402  and  notes. 

Same — To  show  sarronndlns  drcmnstaacca. 
— See  post  8  I860  and  note. 

Same — To  vary  or  contradict  written  Inatm- 
ment«— See  KERR'S  CTC.  CIT.  CODE  8  1689  and 
note. 

Aa  to  nsases  and  cnatomay  see  post  8 1870 
subd.  12  and  note. 

Aa  to  writlns  snpersedlns  oral  nesotla- 
tlona,  see  KERR'S  CYC.  CIT.  CODE  8  1625  and 
note. 

S.  COaiPIiETB  CONTRACT.  —  'Wbether  an 
agreement  contains  lanarnagre  Importing  com- 
plete contract  Is  qncstlon  of  law  for  court, 
and  Is  to  be  determined  from  an  inspection  of 
face  of  agreement.  If  it  imports  on  Its  face 
to  be  complete  expression  of  whole  agreement — 
that  is.  containing  such  language  as  imports 
complete  legal  obligation— it  is  to  be  presumed 
that  parties  have  Introduced  into  it  every  ma- 
terial item  and  term,  and  parol  evidence  cannot 
be  admitted,  to  add  another  term  to  agreement, 
although  writing  contains  nothing  on  particu- 
lar one  to  whicli  parol  evidence  is  directed. — 
Gardiner  vs.  McDonogh,  147  Cal.  313,  81  Pac. 
Kep.  964.  See  Harrison  vs.  McCormick,  89  Cal. 
327.  28  Am.  St.  Rep.  469.  26  Pac.  Rep.  830; 
Thompson  vs.  Ldbbey.  34  Minn.  374,  877.  26 
N.  W.  Rep.  1. 

8.  CONSTRUCTION.— The  terms  of  this  sec- 
tion mean  that  as  between  parties  there  can 
be  no  other  evidence  of  terms  of  agreement 
than  agreement  itself,  except  in  certain  cases. 
— Beall  vs.  Fisher,  95  Cal.  568,  570,  30  Pac.  Rep. 
773. 

4.  Exception.  —  Cases  may  arise  In  which 
strictness  of  rule  against  admission  of  parol 
evidence  should  be  relaxed.  "Where  reason 
which  prohibits  Introduction  of  extrinsic  evi- 
dence fails,  prohibition  fails  with  it."— Darby 
vs.  Arrowhead  H.  S.  H.  Co.,  97  Cal.  384,  388,  32 
Pac.  Rep.  454. 

6.  CONSTRUCTION  OP  CONTRACTS*— 
Courts  cannot  adopt  construction  of  any  legal 
Instrument  which  shall  do  violence  to  use  of 
language  or  rules  of  law,  and  if  necessary 
to  explain  language  of  an  Instrument,  reference 
may  be  made  to  circumstances  and  conditions 
existing  when  instrument  was  executed. — 
Darby  vs.  Arrowhead  H.  S.  H.  Co.,  97  Cal.  384, 
S87.  82  Pac.  Rep.  454. 

Aa  to  admissibility  of  parol  evidence  In  con- 
ntrwdaM  eontraetsy  see  notes  6  Am.  St.  Rep. 
LMi:  SI  Am.  Rep.  122. 

d.    CoBtrmet    In    sense    of    85    art.  XIII    of 

exists     as     an     entirety     inde- 


pendent of  any  writing,  though  parts  of  It 
may  be  evidenced  by  writing.  Indeed  writing 
Is  no  part  of  any  contract,  though  It  is  often 
made  evidence  of  contracts,  and  by  general 
rule  certain  classes  of  contract  can  be  proved 
only  by  written  evidence.— Daw  vs.  Nlles  (Cal. 
Aug.  25,  1893),  33  Pac.  Rep.  1114. 

7.  DEUTERY.— Failure  of  contract  to  show 
when  and  where  delivery  was  to  be  made 
would  not,  in  law,  render  contract  a  mere 
memorandum.  Sections  1753,  1754  of  Civil  Code 
would  control  that  item.— Gardiner  vs.  Mc- 
Donough,    147    Cal.    318,    81    Pac.    Rep.    964. 

8.  DETERMINATION  OF  QUALITY  — Con- 
tract silent. — On  contract  for  purchase  of  fruit, 
price  being  regulated  according  to  size,  and 
contract  not  specifying  method  of  determining 
size,  testimony  may  be  admitted  to  show  what 
understanding  was,  and  is  admissible  under 
this  section. — ^Thresher  vs.  Gregory  (Cal  Nov. 
6.   1895),  42  Pac.  Rep.  421. 

9.  BTIDENCB  AS  TO  PLAINTIFF'S  CON- 
STRUCTION, notwithstanding  there  is  written 
agreement,  in  absence  of  fraudulent  misrepre- 
sentation, is  admissible. — Garber  vs.  Glanella 
(Cal.  Aug.  26,  1892),  80  Pac.  Rep.  841. 

10.  EXTENSION  OF  CONTRACT.— A  con- 
tract, or  several  contracts  relating  to  same 
matter  and  made  as  parts  of  substantially 
the  one  transaction,  may  be  extended  by 
reference  to  circumstances  under  which  made, 
and  matter  to  which  it  relates.— Curtin  vs. 
ingle,  187  Cal.  96,  97.  100,  69  Pac.  Rep.  886.  lOlS. 

11.  EXTENT  OF  EXCEPTION.— The  excep- 
tion to  general  rule  as  stated  in  this  section 
includes  evidence  of  parol  agreement,  which 
is  part  of  written  agreement,  when  effect  of 
parol  agreement  is  to  invalidate  written  agree- 
ment.—Daw  vs.  Niles,  104  Cal.  106,  118,  87  Pao. 
Rep.  876. 

12.  FRAUD  OR  ILLEGALITY. — ^Evidence  to 
establish  illcffrallty  or  frand  is  expressly  ad- 
mitted under  this  section.— Maxson  vs.  Llew- 
eljm,  122  Cal.  195,  199.  54  Pac.  Rep.  782. 

18.  DESCRIPTION  OF  RISK  IN  INSUR- 
ANCE POLICY— Act  of  insurers^— By  Interested 
and  officious  zeal  of  agents  employed  by  in- 
surance companies,  they  not  infrequently 
mislead  insured,  and  when  this  course  Is 
pursued,  description  of  risk  should,  though 
nominally  proceeding  from  assured,  be  re- 
garded as  act  of  insurers. — Maxson  vs. 
Llewelyn,  122  Cal.  195,  199,  54  Pac.  Rep.  732; 
Rowley  vs.  Empire  Ins.  Co.,  36  N.  Y.  550; 
Union  Mut  L.  Ins.  Co.  vs.  Wilkinson,  80  U.  S. 
(13  Wall.)   222,  bk.  20  L.  ed.  617. 

14.     INTENTION  OF  PARTIES— Reformation   ^ 
of    contract. — The    contract    agreed    upon    by  I 
parties   Is   regarded   as   only  contract  between 
parties,  and  this  Is  to  be  Interpreted  according  \ 
to   their   rt-al   intention   as   proven.     It   is   not  j 
necessary  that  It  should  be   formally  revised, 
and  while  contract  remains  in  force,   and  not 
barred    by    statute,    there    can    be    no    bar    to 
proof   of   real   intention   or   to   reformation   of 
contract.— Gardner    vs.    California    G.    I.    Co., 
137  Cal.  71,  76,  69  Pac.  Rep.  844. 

IB.     HATERIAL  (QUESTION   IS   AS   TO   THE 
liANGUAGE      OF      WRITTEN      CONTRACT.— 
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Whether  lost  or  not,  there  can  be  no  evidence 
of  Intention  of  parties  In  absence  of  fraud  or 
mistake  other  than  written  instrument  Itself. 
The  rights  of  parties  must  be  ascertained 
from  Its  terms.— Nicholson  vs.  Tarpey,  124 
Cal.   442,   446,   57   Pac.  Rep.   457. 

16.  MISTAKES  KNOWN  TO  OTHER  PARTY. 
—Under  subd.  1,  mistake  of  parties,  or  mis- 
take of  one  party  known  to  or  suspected  by 
other.  Is  equally  ground  for  relief.— Gardner 
vs.  California  Q.  I.  Co.,  137  Cal.  71,  76,  69 
I    Pac.   Rep.    844. 

i  17.  MORTGAGES- — ^A  mortgage  can  be  en- 
forced only  to  accomplish  object  for  which  It 
was  made.  Circumstance  that  mortgage  note 
Is  absolute  in  its  terms  Is  unimportant.— 
Fernandez  vs.  Tormey,  121  Cal.  615,  520,  53 
Pac.   Rep.    1119. 

18.  Where  deed  and  agreement  to  recon- 
vey  and  note  and  chattel  mortgage  were  all 
made  as  parts  of  one  transaction,  and  intended 
by  parties  to  operate  only  as  security  for 
payment  of  overdraft,  evidence  cannot  be 
given  that  money  called  for  therein  Is  due 
before  time  mentioned  in  note  and  mortgage. 
—Bullion  &  Ex.  Bank  vs.  Spooner  (Cal.  March 
14,    1894),    36    Pac.    Rep.    121. 

10.  MORTGAGE  TAX,— Parol  contracts  to 
pjiy  mortgage  tax  are  void  under  5  6  art.  XIII 
of  constitution.— Daw  vs.  Niles,  104  Cal.  106, 
119,  37   Pac.  Rep.   876. 

20.     HOl^OGRAPHIC    WILLS.  — This    aectlon 

applies    equally    to    holographic    wills    as    to 

others. — Estate  of  Lakemeyer,  135  Cal.  28,   29, 

66   Pac.  Rep.   961. 

,        21.     OMISSION   OF  PART  OF   CONTRACT.— 

I  Where    part    of    contract    Is    alleged    to    have 

'   been    omitted    from    writing,    for    purpose    of 

evading  constitution,   it  may   be   admitted   for 

purpose  of  showing  illegality  and  consequent 

nullity  of  contract.— Daw  vs.  NUes   (Cal.  Aug. 

25,    1893),    83    Pac.    Rep.    1114. 

As  to  parol  evidence  in  general  not  admis- 
sible to  vary  writing,  see  notes  1  Am,  Dec. 
81-83;  3  Am.  Dec.  306,  807;  9  Am.  Dec.  381- 
3S5;  15  Am.  Dec.  47,  48;  24  Am.  Dec.  413-417; 
40  Am.  Dec.  109,  111;  45  Am.  Dec.  242,  248;  67 
Am.  Dec.  665-667;  6  Am.  Rep.  241;  39  Am. 
Rep  116-119;  7  Am.  St.  Rep.  366,  367;  11  Am. 
St  Rep.  393;  15  Am.  St.  Rep.  287,  714;  21 
Am.   St.  Rep.   122;   66   Am.   St.   Rep.   659-672. 

22.  PARTIES  ONLY  AFFECTED.— The  rule 
thus  declared  applies  only  to  parties  In  In- 
strument and  their  representatives  or  succes- 
sors in  Interest.  It  cannot  be  Invoked  by 
strangers  to  Instrument.— Dunn  vs.  Price.  112 
Cal.  46,  61,  44  Pac.  Rep.  364. 

23.  This  rule  expressed  In  this  section  ap- 
plies only  between  parties  to  agreement  and 
their  representatives  and  successors  In  inter- 
est. It  cannot  be  invoked  by  strangers  to 
agreement.— Bickerdike  vs.  State,  144  Cal.  681, 
78  Pac.  Rep.  270.,  See  Dunn  vs.  Price,  112 
Cal.  46.  51,  44  Pac.  Rep.  354. 

24.  PARTY  AND  STRANGER— Parol  evi- 
dence as  between.  — In  contention  between 
party  to  an  instrument  and  a  stranger,  either 
can  give  parol  testimony  differing  from  con- 
tents of  instrument.— Dunn  vs.  Price.  112  Cal. 
46,  51,  44  Pac.  Rep.  354. 


25.  PLEADING. — ^Validity  and  genuineness 
of  instrument  are  admitted  by  pleadings  where 
there  is  no  mistake  or  imperfection  in  writ- 
ing which  appears  or  has  been  put  in  Issue  by 
pleadings. — Cutten  vs.  Pearsall,  146  Cal.  690. 
694,    81    Pac.    Rep.    25. 

26.  RECITAL  IN  RECEIPT  given  for  money 
to  efFect  that  this  money  was  paid  on  original 
contract  Is  not  conclusive,  and  it  Is  not  error 
to  allow  parol  proof  to  show  for  what  money 
was  paid. — Snodgrass  vs.  Parks,  79  Cal.  55,  60, 
21  Pac.  Rep.  429.  See  Winans  vs.  Hassey.  48 
Cal.  637;  Perelra  vs.  Central  Pac.  R.  Co.,  66 
Cal.    92,   4   Pac   Rep.   988. 

As  to  consideration,  recital  of  in  vrrltten 
instroment  not  conclnslTc,  see  post  1 1962  and 
note. 

27.  SALE  BY  SAMPLE.— When  contract  is 
in  writing,  and  nothing  in  written  contract 
Indicates  that  sample  wbm  used  or  referred  to. 
parol  evidence  cannot  be  allowed  to  show  sale 
by  sample. — Gardiner  vs.  McDonogh.  147  Cal. 
313,  81  Pac.  Rep.  964.  See  Harrison  vs.  Mc- 
Cormlck,  89  Cal.  327.  329,  23  Am.  St.  Rep.  469, 
26   Pac.  Rep.  830. 

28.  Where  contract  -was  for  sale  of  ooal 
described  as  of  certain  variety,  parol  evidence 
is  not  admissible  that  contract  was  for  coal 
of  same  kind  and  quality  that  had  been  pre- 
viously purchased,  and  that  kind  delivered 
was  not  same  kind  or  quality  referred  to  in 
sample.  The  effect  of  such  admission  would 
be  to  show  that  coal  was  sold  by  sample,  and 
thereby  to  Import  into  the  contract  warranty 
that  coal  was  equal  to  sample. — Harrison  vs. 
McCormick.  89  Cal.  327.  829.  23  Am.  St.  Rep. 
469,   26   Pac.   Rep.   830. 

29.  Where  a  contract  appears  upon  its  face 
to  contain  whole  agreement,  evidence  will  not 
be  admissible  to  show  that  sale  expressed  by 
it  was  sale  by  sample. — Gardiner  vs.  Mc- 
Donogh,  147  Cal.  813,  81  Pac.  Rep.   964. 

80.  STRANGERS  TO  AGREEMENT.— This 

section  cannot  be  invoked  by  strangers  to 
agreement. — ^Bickerdike  vs.  State,  144  Cal.  681, 
691,  78  Pac.  Rep.  270.  See  Dunn  vs.  Price,  112 
Cal.    46,    51,    44    Pac    Rep.    864. 

81.  SUBJECT-MATTER  OF  AGRCnffiMENT — 
Parol  evidence  to  identify. — ^Where  in  contract 
of  sale  subject-matter  is  mentioned,  as  beans 
at  certain  price  per  100,  parol  evidence  may 
be  admitted  to  Identify  subject-matter  of 
agreement  to  show  that  It  meant  per  100 
pounds. — Gardiner  vs.  McDonogh,  144  Cal.  313. 
81  Pac.  Rep.  964.  See  Hlgglns  vs.  California 
P.  &  A.  Co.,  120  Cal.  629,  62  Pac  Rep.  1080; 
Ontario  D.  F.  G.  Assoc,  vs.  Cutting  F.  P.  Co., 
134  Cal.  21,  86  Am.  St.  Rep.  231,  66  Pac.  Rep. 
28,  58  L.  R.  A  681;  Salmon  Falls  M.  Co.  vs. 
Goddard,  55  U.  S.  (14  How.)  446,  bk.  14  L.  ed. 
493;  Butler  vs.  Thomson.  92  U.  S.  412,  bk.  2S 
L.  ed.  684. 

32.  THEORY  OF  EXCEPTION.— This  prin- 
ciple does  not  admit  oral  testimony  to  vary 
or  contradict  that  which  Is  In  writing,  but 
goes  upon  idea  that  writing  was  not  instru- 
ment of  party  whose  name  Is  signed  to  it; 
that  It  was  procured  under  such  circumstances 
by  other  side  as  estopped  that  side  from  usins 
or  relying  upon  it. — HsLJLaon  vs.  Llewelyn.  123 
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Cal.  196,  199,  94  Pac.  Rajk  1Z%,  quotintf  from 
Rowley  vs.   Empire  Ins.  Co..  S6  N.  Y.  660. 

SS.     TTIIB      OF      PBRFORMAlf  cm.  — Where 

contract  does  not  specify  time  for  perform- 
ance, oral  agreement  of  parties  was  admis- 
sible.— Richter  vs.  Union  L.  &  8.  Ca,  129  Cal. 
367,   376.    62   Pac.   Rep.   39. 

Jkm  to  ««ase»  enstoiny  etOL»  see  post  1 1870 
subd.   12  and  note. 

84.  TALIDITT  AND  GBNUINESNUSS  OF  IN- 
STBUMBNT  ARB  ADllilTTBD  BT  FUBADINO 
Where  there  is  no  mistake  or  imperfection  in 
WTitinsT  which  appears  to  have  been  put  in 
issue,  and  intention  of  parties  is  to  be  ascer- 
tained from  writing  alone. — Cutten  vs.  Pear- 
sail,   146   Cal.   690,   694,  31  Pac  Rep.   2S. 

86.  WANT  OF  CONSfDfiRATION— This  sec- 
tion has  wrought  no  change  in  law  in  respect 
to  privilege  of  party  to  show  want  of  consid- 


eration for  making  note. — Cohen  vs^  Goux,  49 
Cal.  97,  99. 

As  to  wIlLi,  parol  evtdenco  to  ^xplaliiy  see 
note  46  Am.  Rep.   72-78. 

As  to  wrltiuir  stt9«vse|ftng  all  otliev  wider- 
standlngs  or  agreements  between  parties  on 
tile  Sitble<^t  of  contract,  see  KBRR'S  CYC.  CIV. 
CODE  S  1626  and  note. 

ae.  WRITTEN  CO  NTRACrr  — Variance  by 
parole  is  not  permissible,  e.  g.  evidence  of  a 
declared  intention  on  the  part  of  one  who  exe- 
cuted a  note  and  mortgage  as  secority  for  an- 
o.ther  to  give  the  money  to  the  principal  and 
pay  the  note  himself  is  inadmissible  in  an  i 
action  by  the  surety's  representative  to  recover 
of  the  principal  the  sum  paid  in  discharge  of 
the  note  and  mortgage. — ^Townsend  vs.  Sullivan 
(Cal.  App.  Feb.  16,  1906),  84  l^ac.  Rep.  436. 


§  1867.  OONSTBUOTION  Of  LANOUAOE  BELATSS  TO  PLACE  WHERE 
USED.  The  language  of  a  writing  is  to  be  interpreted  according  to  the  meaning 
it  bears  in  the  place  of  its  execution,  unless  the  parties  have  reference  to  a  differ- 
ent place.  History:    Enacted  March  11, 1878. 

Am  to  coiastrnctfon  of  lamsruase  of  written  Aa    to    tnteryggfatton    of   eontraet    lex   locly 

Inatniments    In    seneifal,    see    post    8  1869    and       see  KERR'S  CTC.  CIT.  CODB  S  1646  and  note, 
note. 

§  1868.  CONBTBtrOnON  OF  STATUTER  AND  IH&TBX7MENTS,  GENERAL 
BOLE.  In  the  construction  of  a  statute  or  instrument,  the  office  of  the  judge  is 
simply  to  ascertain  and  declare  what  is  in  terms  or  in  substance  contained  there- 
in, not  to  insert  what  has  been  omitted,  or  to  omit  what  has  been  inserted;  and 
where  there  are  several  provisions  or  particulars,  such  a  construction  is,  if  possible, 
to  be  adopted  as  will  give  effect  .to  all. 

History:     Enacted  March  11, 1872. 


1.  AppHed,  eited,  eonstraed,  referred  to. 

2.  Appeal — Submission  by  eoTirt  to  jury  of  mat- 

ter of  law  is  not  reversible  error. 

3.  Certainty  of  section. 

4.  Construetion. 

6.  '' Settled" — Word  has  doable  meaning. 

&  Statute — In  construing  statute  duty  of  court  is. 

1.  APPLIBD,  CITBD,  CONSTRIJBD,  RB» 
FBRRBD  TOy  etc.,  in:  Cottle  vs.  Spitzer,  65 
Cal.  456,  464,  4  Pac.  Rep.  435  (cited);  Aozerals 
T8.  Nagrlee,  74  Cal.  60,  67,  15  Pac  Rep.  371 
(cited  with  other  sections);  Lassins  vs.  James, 
107  Cal.  348,  354,  40  Pac.  Rep.  584  (applied); 
Estate  of  Walkerly,  108  Cal.  627,  656,  49  Am. 
St.  Rep.  97,  41  Pac.  Rep.  772  (applied);  Estate 
of  Walker,  110  Cal.  387,  896,  42  Pac  Rep.  816, 
30  Li.  R.  A.  460  (applied);  Cutten  vs.  Pearsall, 
146  Cal.  690,  696,  81  Pac.  Rep.  25  (construed). 

As  to  eoaatmctlott— ^eaerally,  see  post  9  1859 
and  note. 

Same— GlTfBff  elEeet  to  aU.— See  KfiRR'S  CYC. 

CIV.  CODBS  1 1641  and  note. 

Same — ^InterFretatlon  whleh  vlTea  etfeet  pre- 
fened«— See  KSOtR'S  CTC.  CIT.  CODB  |  864 1  and 

note. 

S.  APPBAIj — Submlssloa  by  court  to  Jury  of 
matter  of  law  to  not  reversible  error  where  It 
does  not  appear  that  party  has  been  prejudiced 


thereby,  to  wit:  interpretation  or  meaning  of 
written  contract  sued  upon. — Cutter  vs.  Pear- 
sail,  146  Cal.  690,  696,  81  Pac  Rep.  25. 

a  I^BRTAIRTT  ^F  SBCTIOIf.— This  section 
is  in  no  way  uncertain,  and  when  that  meanin£r 
is  found  nothing:  is  left  but  to  declare  It.  The 
wisdom  of  law  is  for  legislator  alone. — Estate 
of  Walkerly,  108  Cal.  627,  655,  49  Am.  St.  Rep. 
97,  41  Pae.  Rep.  772. 

4.  CONSTRUCTION.— By  virtue  of  this  canon 
of  construction  we  virtually  avoid  seeming^  con- 
tradiction in  two  provisions  of  contract  and 
allow  them  both  to  stand. — ^Lassins  vs.  James, 
107  Cal.  348,  364,  40  Pac  Rep.  534. 

5.  ^^SErrTLSSD"— Word   Meettled"  baa   double 
meanlBflT  and  is  used  alike  to  define  an  adjust- 
ment of  demand  and  the  payments,  and  where 
it  appears  on  the  face  of  an  instrument,  testl-   , 
mony  was  competent  not  to  contradict  but  to   \ 
explain. — ^Jenny  Lind  Co.  vs.  Bower  &  Co..   11   | 
Cal.  194;  Auzerals  vs.  Nagplee,  74  Cal.  60,  67.  15   | 
Pac.   Rep.   871;   Chicago  vs.   Sheldon,   76   U.   S.    . 
(9  Wall.)  50.  bk.  19  L.  ed.  594;  Atlantic  T.  &  O.    ' 
R.   Co.   V8.   Carolina  Nat   Bank,   86  U.   S.    (19 
WalL),  648,  bk.  22  li.  ed.  196. 

d.  STATU IVr—lBeoBatraiBip  atatote,  duty  of 
eonrt  ie  simply  to  ascertain  and  declare  what 
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is  in  terms  or  in  substance  declared  therein, 
not  to  answer  what  has  been  omitted,  or  to 
omit    what    has    been    answered.— Estate     of 


Walker,  110  Cal.  887,  896,  48 
U  R.  A.  460. 


Pac.  Rep.  815,  30 


§  1869.     THE  INTENTION  OF  THE  LEQISLATURE  OB  PASTIES.     In  the 

construction  of  a  statute  the  intention  of  the  legislature,  and  in  the  construction 
of  the  instrument  the  intention  of  the  parties,  is  to  be  pursued  if  possible;  and 
when  a  general  and  particular  provision  are  inconsistent,  the  latter  is  paramount 
to  the  former.    So  a  particular  intent  will  control  a  general  one  that  is  incon- 


I  sistent  with  it. 


History:     Enacted  March  11, 1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Constitutionality  of  statutes. 

1.  APPLIBD,  CITSSD,  CONSTRUBD,  RES- 
FBRRBD  TO,  etc.,  in:  Burton  vs.  Todd,  68  Cal. 
485.  489.  9  Pac  Rep.  663  (cited);  Auzerala  vs. 
Naglee,  74  Cal.  60.  67,  15  Pac.  Rep.  871  (cited). 

As  to  enactment  of  statntes,  evidence  relat- 
ing to,  see  notes  51  Am.  Dec.  616-623;  85  Am. 
Dec.  356-864. 

An  to  conntmctlon  of  this  code,  see  ante  9  4 
and  note. 

As  to  estoppel,  see  post  91962  and  note. 

As  to  Uinsvase  of  statntefl,  conatmctlon  of, 
see  note  48  Am.  Dec.  665-674. 

As  to  mle  of  conatmetlon  tit  common  lavr 
altered  by  code,  see  ante  9  4  and  note. 

As  to  statutes  in  derogation  of  common  lavr, 
see  ante  9  4  and  note  pars.  28.  24. 


As  to  statutes  not  retroactive  unless  ex- 
pressly so  dedaredy  see  ante  9  3  and  note. 

As  to  terms  of  an  agreement,  reduced  to 
writinar,  effect  of,  etc.,  see  ante  9  1856  and  note. 

As  to  usaare,  see  post  9  1870  subd.  12  and  note. 

As  to  words  vivins  Joint  authority,  see  ante 
9  15  and  note. 

2.  CONSTITUTIONALITY  OP  STATUTES.— 
In  determinlner  whether  statute  violates  con- 
stitutional provisions,  all  provisions  of  statute* 
as  well  as  those  matters  of  which  court  can 
take  Judicial  notice,  must  be  considered.  In 
considerinsT  statute.  It  is  not  to  receive  strict 
and  narrow  Interpretation,  but  its  spirit  as 
well  as  its  language  is  to  be  followed. — Conlin 
vs.  Board  of  Supervisors.  99  Cal.  17,  21.  33  Pac 
Rep.  753.  21  Li.  R.  A.  474;  People  ex  reL  Church 
vs.  Hopkins,  65  N.  Y.  74,  81. 


§  1860.  THE  OIBOUMSTANOES  TO  BE  CONSIDEBED.  For  the  proper  con- 
struction of  an  instrument,  the  circumstances  under  which  it  was  made,  including 
the  situation  of  the  subject  of  the  instrument,  and  of  the  parties  to  it,  may  also 
be  shown,  so  that  the  judge  be  placed  in  the  position  of  those  whose  language  he 
is  to  interpret.  History:     Enacted  March  11, 1872. 


1.  Applied,  cited,  conBtrued,  referred  to. 

2.  Agency. 

3.  Ambiguity. 

4.  Applies  to  deeds  and  wflls. 

5.  Boundaries — Monuments  as  a  gdnend  thing 

control. 

6.  Commission — Where  contract  is  silent. 

7.  Description— Impossible  call. 

8.  Identity  of  parties. 

9.  Imperfect  description  of  property. 

10.  Importance  of  rule. 

11.  Intent  of  parties — How  determined. 

12.  Same — When  uncertain. 

13.  Land  referred  to  by  name — Identification  of. 

14.  Same — Portion  of  larger  tract. 

15.  Official  bonds  given  to  individuals  or  private 

corporations. 

16.  Situation  of  parties,  etc. 

17.  Statute  of  limitations — Interwoven  contracts 

— Proper  practice. 

1.  APP1.IE3D,  CITE3D,  CONSTRUED,  RE3- 
FERRGD  TO,  etc,  In:  Humboldt  Sav.  &  L.  Soc. 
vs.  Wennerhold  (Cal.  Feb.  18,  1889),  20  Pac. 
Rep.  553  (applied);  Cavanaugh  vs.  Casselman, 
88  Cal.  543,  553,  26  Pac.  Rep.  615  (cited);  Darby 
vs.  Arrowhead  H.  S.  H.  Co.,  97  Cal.  384,  387,  32 
Pac.  Hep.  454  (cited  with  9 1647  ante  and 
§§  1856-1859  post);  Morffew  vs.  San  Francisco  & 
S.    R.    R.    Co.,    107    Cal.    587,    600,    40    Pac.    Rep. 


810  (construed) ;  Balfour  vs.  Fresno  C.  &  I.  Co., 
109  Cal.  221,  226,  41  Pac.  Rep.  876  (applied): 
Baker  vs.  Clark,  128  Cal.  181,  186,  60  Pac.  Rep. 
677  (construed  as  not  applying-);  Curtin  vs. 
Ingle,  137  Cal.  95,  97,  100.  69  Pac.  Rep.  836. 
1013  (cited  with  5 1856  ante  and  Civ.  Code 
91647);  Miller  vs.  Grunsky,  141  Cal.  441,  462.  66 
Pac.  Rep.  858,  76  Id.  48  (applied);  Hill  vs. 
McCoy,  1  Cal.  App.  Dec.  169,  162,  81  Pac.  Rep. 
1016  (construed  and  applied);  Estate  of  Gar- 
nier,  147  Cal.  467,  82  Pac.  Rep.  68  (applied); 
Ennis  B.  Co.  vs.  Hurst,  1  Cal.  App.  762,  769,  82 
Pac.  Rep.  1056  (cited  with  9  1870  post  and 
9  1647  Civ.  Code). 

As  to  descriptive  part  of  conTeyancef  see  post 
9  2077  and  note. 

As  to  sho^ins  sorroandliis  circnmataiK^s, 
see  KERR'S  CYC.  CIV.  CODE  9  1647  and  note. 

As  to  nsase,  see  post  9  1870  subd.  12  and  not». 

Am  to  iTllls,  extrinsic  evideii(*e  to  ezplaln,  see 
notes  46  Am.  Rep.  72-78;  50  Am.  St.  Rep.  279- 
294. 

2.  AGENCY. — Evidence  tending  to  show  that 
defendant  was  Justified  in  treating  one  as  agent 
of  plaintiff  in  premises  and  in  dealing  with  him 
as  he  did,  is  admissible. — Curtin  vs.  Ingle,  137 
Cal.  95,  97,  100,  69  Pac.  Rep.  836,  1013. 

8.  AMBIGUITY. — Where  language  employed 
be    fairly    susceptible    of    either    one    of    two 
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Interpretations  so  that  an  ambisruity  arises, 
extrinsic  evidence  may  be  resorted  to  for  pur- 
pose of  explaining.  This  is  not  allowlnsr  parol 
evidence  for  purpose  of  varying  or  altering: 
contract,  but  for  purpose  of  showing  circum- 
stances under  which  lang-uasro  was  used  and 
applying:  it  according:  to  intention  of  parties. — 
Balfour  vs.  Fresno  C.  &  L  Co.,  109  Cal.  221, 
225,  41  Pac.  Rep.  876. 

4.  APPI^IES  TO  DEEDS  AND  WILLS.— Thl^ 

section  embodies  familiar  principles  of  evi- 
dence and  applies  alike  to  deeds  and  wills  and 
has  been  said  to  be  only  rule  of  value  in  con- 
struction of  written  instruments. — Morffew  vs. 
San  Francisco  &  S.  R.  R.  Co.,  107  Cal.  687,  601, 
40  Pac.  Rep.  810. 

5.  BOUNDARIES. — Monuments  as  general 
thinK  control  in  determination  of  boundaries 
over  courses  and  distances,  because  they  are 
less  liable  to  mistake. — ^Mlller  vs.  Grunsky,  141 
Cal.  441,  444,  452,  66  Pac.  Rep.  858,  75  Id.  48. 

6.  COMMISSION.— Wliere   contract    is    silent 

as  to  commission  to  be  paid  or  character  of 
services  precisely  stated,  it  can  be  shown 
by  paroL  —  Hill  vs.  McCoy  (Cal.  June  10, 
1905),  81  Pac.  Rep.  1015.  See  Toomy  vs.  Dun- 
phy,  86  Cal.  639,  25  Pac.  Rep.  130. 

7.  DESCRIPTION— ImpMslblc     call.— Where 

description  in  contract  of  sale  makes  an  im- 
possible call  showing:  one  line  omitted,  evi- 
dence is  admissible  to  show  situation  of  land 
and  all  parties  to  it,  that  vendee  had  occupied 
premises  many  years,  and  that  same  were  in- 
closed by  fence  and  Improved  with  buildings, 
on  issue  of  what  premises  were  agrreed  to  be 
conveyed. — Estate  of  Gamier,  147  Cal.  457,  82 
Pac.  Rep.  68.  See  Los  Ang:eles  F.  &  M.  Co.  vs. 
Thompson,  117  Cal.  594,  49  Pac.  Rep.  714;  Gal- 
braith  vs.  Shasta  Iron  Co.,  143  Cal.  94,  95,  76 
Pac.  Rep.  901. 

8.  IDENTITY  OF  PARTIES  to  whom  prop- 
erty belongrs  and  circumstances  under  which 
instrument  was  executed,  may  be  admitted  to 
explain  lan^ua^e  of  contract. — Darby  vs.  Ar- 
rowhead H.  S.  H.  Co.,  97  Cal.  384,  387,  32  Pac. 
Rep.  454.     See  Br.ewster  vs.  Lathrop,  15  Cal.  21. 

0.  IMPERFECT  DESCRIPTION  OF  PROP- 
ERTY.— Where  property  is  imperfectly  de- 
scribed in  contract,  testimony  may  be  received 
for  purpose  of  pointing:  out  to  court  and  defin- 
ing: property  which  was  subject  of  negotiation 
between  parties,  in  order  that  court  mig:ht  de- 
termine whether  terms  of  conveyance  and 
agreement  had  been  fully  complied  with. — 
Cavanaugrh  vs.  Casselman,  88  Cal.  543,  553,  26 
Pac.  Rep.  516. 

10.  IMPORTANCE  OF  RULE.— "This  is  the 
only  rule  of  much  value — to  place  ourselves  as 
near  as  possible  in  seats  which  were  occupied 
by  parties  at  time  instrument  was  executed; 
then,  taking:  it  by  its  four  corners,  read  It" 
[the  instrument].— Walsh  vs.  Hill,  38  Cal.  481. 
487. 


11.  INTENT  OF  PARTIES — How  determined. 

— For  purpose  of  determining  what  parties  in- 
tended by  langruag:e  used,  it  is  competent  to 
show  not  only  circumstances  under  which  con- 
tract was  made,  but  also  to  prove  that  parties 
intended  and  understood  lang:uag:e  In  sense 
intended  for;  and  for  that  purpose  conversa- 
tions and  declarations  between  parties  during: 
neg:otiations  at  and  before  execution  may  be 
shown.— Balfour  vs.  Fresno  C.  &  I.  Co.,  109  Cal. 
221,  226,  41  Pac.  Rep.  876. 

12.  When  uncertain. — Where  there  is  suffl- 
clent  uncertainty  as  to  what  parties  intended 
from  lanfuag:e  of  deed,  resort  must  be  had 
to  circumstances  under  which  It  was  made, 
etc.,  to  aid  court  in  arriving  at  proper  con- 
struction of  it. — ^Baker  vs.  Clark,  128  Cal.  181, 
186,  60  Pac.  Rep.  677. 

18.  LAND  RESFERRED  TO  BY  NAME}— 
Idcatlflcation  of. — Where  land  is  referred  to  In 
deed  or  contract  by  name,  as  the  "Abbie 
Ranch,"  or  the  "Norris  Ranch,"  parol  proof 
Is  always  allowed  for  purpose  of  identifying 
land  so  described  and  to  show  what  ranch  is 
n^eant  by  such  desigrnatlon. — Hill  vs.  McCoy 
(Cal.  June  10,  1895),  81  Pac  Rep.  1015. 

See  Reamer  vs..  Nesmith,  34  Cal.  624;  Toomy 
vs.  Dunphy,  86  Cal.  639.  25  Pac.  Rep.  130; 
Preble  vs.  Abrahams,  88  Cal.  245,  22  Am.  St. 
Rep.  301,  26  Pac.  Rep.  99. 

See  KERR'S  CYC.  CIV.  CODE  {  1092  and  nota 

« 

14.  Portion  of  larser  tract. — Evidence  is  ad- 
missible to  show  what  land  was  meant  by 
phrase  "Forty  acres  of  eig:hty-three  acre  tract 
at  Big:g:s."— Hill  vs.  McCoy  (Cal.  June  10,  1905), 
81  Pac.  Rep.  1015.  See  Preble  vs.  Abrahams,  88 
Cal.  245,  22  Am.  St.  Rep.  301,  26  Pac.  Rep.  99. 

15.  OFFICIAL  BONDS  OITEN  TO  INDI- 
VIDUALS  OR  PRIVATE  CORPORATIONS   are 

to  be  interpreted  like  other  contracts  with 
reference  to  their  lansuag:e  and  circumstances 
under  which  they  are  entered  into. — Humboldt 
Sav.  &  Li.  Soc.  vs.  Wennerhold  (CaL  Feb.  18, 
1889),  20  Pac.  Rep.  563.  See  Hubert  vs.  Mend- 
helm,  64  Cal.  213,  30  Pac.  Rep.  633;  Fresno  E. 
Co.  vs.  Allen,  67  Cal.  505,  508,  8  Pac.  Rep.  59. 

16.  SITUATION  OF  PARTIES,  etc.— Evi- 
dence of  situation  of  parties  to  deeds  and  of 
property  described  therein  and  of  circum- 
stances under  which  they  were  executed  is 
properly  admitted. — Morffew  vs.  San  Francisco 
&  S.  R.  R.  Co.,  107  Cal.  587,  601,  40  Pac.  Rep. 
810. 

17.  STATUTE  OF  LIMITATIONS  —  Inter- 
>voven  contracts — Proper  practice  in  cases 
where  evidence  relates  to  interwoven  trans- 
actions where  statute  of  limitations  Is  put  up 
as  defense,  is  to  allow  evidence  to  go  before 
Jury  and  to  have  them  properly  Instructed 
with  reference  to  statute  of  limitations  and  its 
application  to  facts  of  case  before  them. — Bode 
vs.  Lee,  102  Cal.  583,  589,  36  Pac  Rep.  936. 


§  1861.    TEBMS  TO  BE  CONSTRUED  IN  THEIR  GENERAL  ACCEPTATION. 

The  terms  of  a  writing  are  presumed  to  have   been   used   in   their  primary   and 
general  acceptation,  but  evidence  is  nevertheless  admissible  that  they  have  a  local, 
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la  In  terms  or  in  substance  declared  therein,  "W 
not  to  answer  what  has  been  omitted,  or  to  "' 
omit    what    has     been    answered. — ^Estate     of 
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§  1869.     THE  INTENTION  OF  THT  > 

construction  of  a  statute  the  intentir   *' 
of  the  instrument  the 
when  a  general  and 

to  the  former.    So  a  particular  -   ,     >--**% 
I  sistent  with  it.  Hist  <  *  *  •  * 


xute  tne  mtentir   *~     r 
\  intention  of  t^    I  \  t    ^ 
particular  pr     - 1  *^  ^ 


'cu  *r,^    'or   that 


ns  at 


and   bf> 


1  '^ '  *'. 


r 


1.  Applied,  cited,  construed,  referr 

2.  Constitutionalit/  of  statutes. 
1.     APPIilBD,     CITBD,     CON 

FBRRBD  TO,  etc.,  in:    Burton 
486,   489,  9  Pac  Hep.  663    (c) 
Naglee.  74  Cal.  60,  67.  15  Pa' 

As  to  enactDent  of  mtwti        v      »        ^^  >  ^ 
ins  to,  see  notes  51  Am.        I  ,  \  * 
Dec.  366-364.  '  >  .  "^ 

Aa  to  eonatmctloB  r       »      t.  ^  " 
and  note.  ^  *  * 

Am  to  estoppel,  sef     1 

As  to  lanwase  <»  plainly 

see  note  48  Am.  T    ^  *  idence  that 

As  to  role  of  ^al  or  peculiar 

altered  by  <sodr  evidence   may  be 

As  to  status  ^^    g^ch    meaning    is 

see  ante  9  4  *  used.— Higgrlns  vs.   Call- 

120  Cal.   639.   631,  52   Pac. 
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tlie  F  sf*'"!:'that  word  was  used  in  peculiar 
be  '  r/^^'^'mast  attribute  to  It  its  ordinary 
is      >•  !;t.r  flisniflcatlon—People  vs.  Rels.  76 
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18  Pac.  Rep.  309. 


***  .40    379, 

•^^^/iwVBRSATIONS     DURING     NHGOTIA- 

*  .For  purpose  of  determining  what  par- 

*^^'^nt7nded   by   language   used,  It  is  compe- 

^K   to   show    not    only    circumstances    under 

'•'''h  contract  was  made,   but  also  to  prove 

ftat  parties  Intended  and  understood  language 


4ulre^'"^Jom  If^'^'^^^'on    wh,. 

orIb1ng'^for'°Mm*'l8''gil?n    for  ^h"'''. 
patient  alone;  the  Informa'^lon^iven  hlslttor 
ney    in    making    a    will    makef  the    attorL/j 
medium  through  which  right  in  otherf  w^:^ 
he   seeks   to   create   may    be    established     and 
carries  with  It  an  Implied  request  to  disclose 
It-Estate  of  Nelson.  132  Cal.  182.  188,  64  Pac 
Rep.  294.  '^*^- 

«.  WILLS.— Where  client  requests  his  at 
torney  to  draw  his  will,  client  impliedly  asks 
him  to  do  and  say  whatever  may  at  any  fimo 
and  place  be  requisite  for  purpose  of  establish- 
ing Integrity  of  will.— Estate  of  Nelson.  132 
Cal.  182,  188,  64  Pac  Hep.  294. 

7.  Testator  by  employing  his  attorney  to 
draw  his  will,  waives  protection  of  statute  and 
releases  attorney  from  obligation  of  secrecy 
as  fully  as  if  attorney  had  become  subscribe 
Ing  witness  to  will.— Estate  of  Nelson.  182  Cal. 
182.  188,  64  Pac.  Rep.   294. 

As  to  language  la  general  to  be  eonstmed 
merely  to  approved  usage,  see  KBSBR'S  CYC. 
CIV.  CODB  9  18  and  note. 


§1862.  WBITTEN  WORDS  OONTBOL  THOSE  PBINTED  IN  A  BLANK 
FORM.  When  an  instrument  consists  partly  of  written  words  and  partly  of  a 
printed  form,  and  the  two  are  inconsistent,  the  former  controls  the  latter. 

History:     Enacted  March  11, 1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Record  of  mortgage  in  recorder's  office. 

1.  APPLIBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Mlddlecoff  vs.  Hemstreet, 
135  Cal.  178,  176,  177.  67  Pac.  Rep.  768  (ap- 
plied). 

a.     RECORD   OF   MORTGAGE   IN   RECORD- 


ER'S OFFICE  Is  entirely  In  writing'  and  cannot 
show  that  certificate  of  acknowledgment  con- 
sists partly  of  written  words  and  partly  of 
printed  form;  and  it  is  the  record  and  not 
orlgrinal  certificate  that  operates  as  notice. — 
Mlddlecoff  vs.  Hemstreet,  186  Cat  178,  177.  67 
Pac.  Rep.  768. 


§  1863.    PEBSONS  SKILLED  MAY  TESTIFY  TO  DEOIPHEB  CHARAOTERS. 

When  the  characters  in  which  an  instrument  is  written  are  difficult  to  be 
deciphered,  or  the  language  of  the  instrument  is  not  understood  by  the  court,  the 
evidence  of  persons  skilled  in  deciphering  the  characters,  or  who  understand  the 
language,  is  admissible  to  declare  the  characters  or  the  meaning  of  the  language. 

History:     Enacted  March  11, 1872. 

Applied,  cited,  construed,  referred  to,  etc,  In:     People   vs.   Shenlck,   65  CaL   68S,   €86,   4   Paa 

Hop.    675    (erroneously    cited). 
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§1864.    OP  TWO  r 

of  an  agreement  hav 
it,  that  sense  is  ^ 
-^rstood  it,  and  w 
that  is  to  b 
was  maf 


ted 
ap 


/ 


lo- 


t 


m  deea 


TORES  of  evidence  on  ground  that  It  relates  to  trans- 
>cor-  action  claimed  to  be  barred  by  limitation  Is 
unavailing  for  reason  that  it  cannot  be  known 
until  after  determination  of  other  facts 
whether  this  period  of  time  constitutes  limita- 
tion.—Bode  vs.  Lee,  102  Cal.  583,  689,  36  Pac. 
Rep.   936. 

?     ^  ^     10.     JVDGMBNT-ROLIi  IN  E2VIDE2NCB— Last 

£*^tf  i  ;  dgnneat  <mly  considered.— Statute  clearly  con- 

^sf5  §.:  -/plates  that  there  shall  be  but  one  Judgment 

*'^'^*i::A     Judgment- roll,    and    If    two    are    found 

.r.<-v  c^'^t  ^'  **"^  *^  point  of  time  Is  only  one  that 

^r;C$^j,*    \    considered    as  'part    thereof.      Where, 

"*     .J  4  '^     4  %    a   Judgment-roll    Is    offered   in    evi- 

S  ^  -.  .V  5,  4  -must  be  assumed  that  Judgment-roll 

consisted  of  only  papers  which  are 

constituting    such 

there  are  any 

they  are  not  to 

forming  a  part  of 

nsequently  cannot  impair  its 

'idence.— Colton  L.  &  W.  Co. 

,  278,   282,  33   Pac.  Rep.   878. 

^      Oakland,     30     Cal.     439; 


V 


Nf     H 


i-  y 


^* 


I 


••  <• 


he  b 

grante«^ 

if  se^ise  ai^ 

proper,  althou^ 

favorable  to  him, 

tlon  should  be  adop. 

&  I.  Co.,  109  Cal.  221,  ^^ 


4B    Cal.    465;    Crlm    vs. 
,3   Am.   St.   Rep.   491,   26 
vs.  Hensley,  90  Cal. 

^wrltinsTy  In  case  of 

37  and  note. 
\\'   see   ante    8  463 


OBs,   see    ante 


*::d,    citbd, 

rOy  etc.  In:  Bali 
.09  Cal.   221,  226,  228, 
^trued);  Sears  vs.  Ackerma. 
^6,  72  Pac.  Rep.  171   (applied  wx.. 
8  1069);  San  Diego  P.  Co.  vs.  Chase  v, 
14,  1893),  32  Pac.  Rep.  246   (construed). 

2.  AMBIOUITY  AKD  UNCID&TAINTY— R14. 
aa  to^— If  after  full  consideration,  with  full 
knowledge  of  surrounding  circumstances  court 
Is  able  to  declare  with  certainty  what  inten- 
tions of  parties  are  from  writing,  no  matter 
how  difficult  task  may  be.  It  Is  not  ambiguous 
or  uncertain  within  meaning  of  rule. — San 
Diego  F.  Co.  vs.  Chase  (Cal.  Feb.  14,  1893). 
82  Pac.  Rep.  246. 

S.     CONSTRUCTION  —  Parol  avldenoe  aalbo- 

rlaed.— This  section  and  81649  of  Civil  Code 
seem  intended  to  accomplish  same  purpose,  al- 
though expresed  In  different  words.  If  they 
authorize  introduction  of  parol  evidence  to 
ascertain  intention  of  parties  where  contract 
Is  amblglous  or  uncertain.  It  does  not  mean 
whenever  proper  Interpretation  of  contract  Is 
difficult  matter  or  one  about  which  men  may 
differ.  They  are  Qualified  by  \  1639  of  Civil 
Code  and  8 1869  ante. — San  Diego  F.  Co.  vs. 
Chase   (Cal.   Feb.   14,   1893),   S2   Pac  Rep.   846. 

§  1866.    A  WBITTBN  INSTBUUENT  CONSTRUED    AS    UNDERSTOOD  ^ 

PASTIES.  A  written  notice,  as  well  as  every  other  writing,  is  to  be  construe^ 
according  to  the  ordinary  acceptation  of  its  terms.  Thus  a  notice  to  the  drawer^ 
or  indorsers  of  a  bill  of  exchange  or  prmissory  note,  that  it  has  been  protested 
for  want  of  acceptance  or  payment,  must  be  held  to  import  that  the  same  hag 
been  duly  presented  for  acceptance  or  payment  and  the  same  refused,  and  that 
the  holder  looks  for  payment  to  the  person  to  whom  the  notice  is  given. 

History:     Enacted  March  11, 1878. 


6.     LIMITATION  IN  DRfi^ 

timber   Is    reserved   In   dee^i, 
lansruase    used    Indicates   rlg^^ 
time,   court   should   not  presume  ^^' 


'•e     general 

•^hout  pro- 

they  are 

''ems,  Is 


not  Indicated  by  laneruage  u»m^  ^<  -e  and 
Ackerman,  188  Cal.  583,  586,  72  j^^T^^U  ^t  of 
3€!e  Goodwin  vs.  Hubbard,  47  Me,  bjr^^.  v  196. 
Baldwin.  6  Mich.  622,  1  Am.  St  H^'n^^Vi; 
N.  W.  R^p.  607;  WhlUker  vs.  Brown  ^^^.  ^  % 
St.  197.  •  **  >v 


CoBtemporaneoiis  and  practical  coBStmetion 
of  contract  by  parties  is  strong  evidence  as  to 
Its  meaning:,  If  its  terms  are  equivocal.  Lord 
Chief  Justice  Sugden  said,  ''Tell  me  what  you 
have  done  under  a  deed,  and  1  will  tell  you 
what  that  deed  means." — ^Kelth  vs.  Blectrlcal 
E.  Co.,  136  Cal.  178,  181,  68  Pac.  Rep.  698.     See 


Attorney-General  vs.  Drummond,  1  Om.  ft  W. 
358.   2  H.  L.   Cas.   887. 

As  to  notice  of  dishonor,  see  KBRR'8  CYC. 
CIV.  CODB  I  8143  and  not 

As  to  ordinary  aeooptatlont  see  ante  8  1861 
and  note.  See  also  KBRR'S  CYC.  CIV.  CODES 
8  8148  and  note. 


§  1866.    OONSTRUOTION  IN  FAVOR  OF  NATURAL  RIGHT  PREFERRED. 

When  ^  statute  or  instrument  is  equally  susceptible   of  two  interpretations,   one 
in  favor  of  natural  right,  and  the  other  against  it,  the  former  is  to  be  adopted. 

Hlstoiy:     Enaeted  March  11,  1872. 


§§  18<I7,  1838      (228«) 


MATERIAL  AliUQGATIONS— EVIDBNCB  CONFINSSD  TO. 


IPt.IV. 


1.  Applierl,  cited,  construed,  referred  to. 

2.  ' '  Parties '  '—Who  included. 

3.  Statutes  susceptible  of  different  constructions. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Howell  vs.  Budd,  91  Cal. 
342.  353,  27  Pac.  Rep.  747  (cited);  Blythe  vb. 
Ayres,  96  Cal.  532,  578,  31  Pac.  Rep.  915,  19 
L.  R.  A.  40  (applied). 

2.  ''PARTIES'*— \l^ho  Included^— Under  pro- 
visions of  this  section  and  ante  8  4,  it  is  in- 
dicated   that   §  170    is   to    have   no    narrow   or 


technical  construction,  and  under  it  the  word 
"party"  does  not  mean  parties  to  record  by 
name,  but  all  persons  represented  by  parties 
to  record.— Howell  vs.  Budd,  91  Cal.  342,  353. 
27  Pac.  Rep.  747. 

8.  STATUTE  SUSCEPTIBLE  OF  DIFFERENT 
CONSTRUCTIONS  should  be  given  that  con- 
struction which  will  effect  its  apparent  object. 
—Blythe  vs.  Ayres,  96  Cal.  632,  578.  31  Pac 
Rep.    915,    19   Lb   R.   A.   40. 


§  1867.    MATERIAL  ALLEQATIONS  ONLY  TO  BE  PROVED.     None  but  a 
material  allegation  need  be  proved. 

History:     Enaeted  March  11, 1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Burden  of  proof. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Hurley  vs.  Ryan,  187 
Cal.   461,   462,   70   Pac.   Rep.   292    (construed). 

Am  to  material  allegation — Deflaltioa  of,  see 

ante  5  463  and  note. 

Same — Not  eoutroverte&t — See  ante  8  462  and 
note. 


Aa  to  material 

note. 


oTldesee,  see  post  §1868  and 


2.  BURDEN  OF  PROOF.— Material  alleera- 
ttons  must  be  proven,  but  where  plaintiff  has 
proved  existence  of  debt  sued  on,  burden  of 
proof  of  payment  is  on  defendant.  The  aver- 
ment of  non-payment  need  not  be  proved  by 
plaintiff.— Hurley  vs.  Ryan,  137  Cal.  461.  462. 
70  Pac.  Rep.  292.  See  Mel  one  vs.  Rufflno,  129 
Cal.  614,  79  Am.  St.  Rep.  127,  62  Pac.  Rep.  93. 


§  1868.  EVIDENOE  CONFINED  TO  MATERIAL  ALLEQATIONS.  Evidence 
must  correspond  with  the  substance  of  the  material  allegations,  and  be  relevant 
to  the  question  in  dispute.  Collateral  questions  must  therefore  be  avoided.  It 
is,  however,  within  the  discretion  of  the  court  to  permit  inquiry  into  a  collateral 
fact,  when  such  fact  is  directly  connected  with  the  question  in  dispute,  and  is 
essential  to  its  proper  determination,  or  when  it  affects  the  credibility  of  a  wit- 

^^SS.  History:     Enacted  March  11, 1872. 


1.  Answer  not  responsive— Motion  to  strike  out 

proper. 

2.  Appeal— Specific  objeetion  must  be  made  in 

lower  court. 

3.  Same — General  objection. 

4.  Evidence  confined  to  issues  before  court. 

5.  Finding  upon  issue  not  before  court. 
^.  General  objection  to  question. 

7.  Grounds  of  objection--Object  of  requiring. 

S.  Inadmissible  evidence  if  admitted  without 
objection. 

9.  Interwoven  transactions — Statute  of  limita- 
tions. 

10.  Judgment-roll  in  evidence  •— Last  judgment 

only  considered. 

11.  "Offer"  to  prove. 

12.  Want  of  proper  foundation. 

As  to  credibility  of  wltneM,  SOQ  ante  81847 
and  note;  post  §  1870  subd.  16  and  note. 

As  to  material  evidence,  see  ante  9  1867  and 
note. 

As  to  variance,  see  ante  SS  469-471  and  note. 

1.  AXSTI^R  NOT  RB8PONSIVB— Motion 
to  strike  oat  proper.  —  Objection  to  non- 
responsive  part  of  answer  of  witness  should, 
if  desired  to  be  urged  by  counsel,  be  followed 
by  motion  to  strike  out  such  part.  Mere 
objection  to  question  asked  of  witness  on 
f?round  of  irrelevancy  is  not  sufficient  where 
question    was   proper    and   called    for   relevant 


and  competent  testimony. — O'Callaghan  vb. 
Bode,  84  Cal.   489,  496,  24  Pac.  Rep.   269. 

2.  APFBAIi — Speclflc  objection  most  be 
made  In  lower  court  or  party  will  not  be  per- 
mitted to  avail  himself  of  It  in  appellate 
court — Howland  vs.  Oakland  C.  S.  R.  Co.,  110 
Cal.  613.  620,  42  Pac.  Rep.  983. 

8.  General  objection. — ^When  general  objec- 
tion is  overruled  by  court,  party  against 
whom  rulinsr  is  made  cannot  be  permitted  for 
first  time  to  urge  In  appellate  court  particu- 
lar objection  w.hich,  if  it  had  been  openly 
urged  in  trial  court  at  time  of  ruling  com- 
plained of,  might  have  been  easily  cured. — 
Howland  vs.  Oakland  C  S.  R.  Co.,  110  Cal.  513, 
620,   42   Pac.  Rep.   983. 

4.    evidbsncb:  is  confiivbd  to  issues 

BEFORB  COURT. — Evidence  which  is  admis- 
sible to  establish  one  issue  may  tend  to  estab- 
lish another  issue  than  that  for  which  it  Is 
offered,  and  it  is  rule  that  evidence  so  intro- 
duced is  available  to  establish  any  of  issues  in 
case.  This  rule  is,  however,  limited  to  issues 
which  are  to  be  tried.  If  other  issue  that 
evidence  may  tend  to  establish  is  not  before 
court,  evidence  must  be  limited  to  actual  issue. 
Fact  of  its  introduction  cannot  be  need  to 
establish  an  issue  that  parties  had  not  made 
in  their  pleadings. — Riverside  W.  Co.  vs.  Oage, 
108  Cal.  240.  245.  41  Pac.  Rep.  299. 
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S.  FINDIIfG  trPON  ISSUB  NOT  BEFORSS 
COURT  will  be  disresrarded  In  deterxnininET  cor- 
rectness of  Judgrment. — Riverside  W.  Co.  vs. 
Oaffe.  108  Cal.  240,  245,  41  Fac.  Rep.  299. 

«.     GBNBRAL  OBJECTION  TO  aUBSTION.— 

Objection  that  question  is  '*lrr^evant.  imma- 
terial, and  incompetent  and  not  proper  hypo- 
thetical question"  is  entirely  too  general  to 
call  court'ift  attention  to  particular  use  and 
xneaninsT  of  word  "statement"  in  referring  to 
opinion  of  expert  in  questioning:  another  wit- 
ness in  relation  thereto.  In  such  case,  party 
objecting  should  point  out  particular  defect 
which  renders  question  either  incompetent, 
irrelevant,  or  Immaterial,  or  wherein  it  was  not 
proper  hypothetical  question,  that  objection 
xnay  be  Intelligently  ruled  upon  and,  if  neces- 
sary or  proper,  obviated. — ^Howland  vs.  Oak- 
land a  S.  R.  Co.,  110  Cal.  613,  520,  42  Pac.  Rep. 
983.  See  Crocker  vs.  Carpenter,  98  Cal.  418, 
421.  33  Pac.  Rep.  271;  Colton  U  &  W.  Co.  vs. 
Swartz,  99  Cal.  278,  284,  83  Pac  Rep.  878;  Peo- 
ple vs.  Frlgerlo,  107  Cal.  161,  157,  40  Pac.  Rep. 
107. 

7.  GROUNDS  OF  OBJECTION*— Object  of  ve- 
^iiliiiis  grounds  of  objection  to  be  stated, 
which  may  seem  to  be  technical  rule,  is  really 
to  avoid  technicalities  and  prevent  delay  in  a<f- 
ministration  of  Justice.  When  evidence  is 
offered  to  which  there  is  some  objection,  sub- 

atantial  Justice  requires  that  objection  be  speci- 
fied, so  that  party  offering  evidence  can  remove 
it  if  possible,  and  let  case  be  tried  on  its 
merits.— Howland  vs.  Oakland  C.  S.  R.  Co., 
110  Cal.  613,  520,  42  Pac.  Rep.  983;  quoting 
Rush  vs.  French,  1  Ariz.  99,  124,  25  Pac.  Rep. 
816. 

8.  INADMISSIBLE  EVIDENCE,  IF  AD- 
BflTTED  WITHOUT  OBJECTION,  is  sufficient 
proof  of  fact  to  which  it  relates. — Morrell  vs. 
Morgan,  66  Cal.  676,  4  Pac.  Rep.  580;  Prentice 
vs.  Miller,  82  Cal.  670,  673,  23  Pac.  Rep.  189. 

9.  INTERWOVEN  TRANSACTIONS— Statute 
of  Umitatlona. — It  often  happens  in  trial  of 
cause,  where  statute  of  limitations  is  pleaded 
as  defense  and  when  cause  of  action  depends 
upon  series  of  continued  transactions,  that 
these  transactions  are  so  interwoven  as  to 
render  it  impossible  to  limit  evidence  to  par- 
ticular point  of  time.  It  is  also  frequently  the 
case  that  sufficiency  of  this  defense  will  de- 
pend upon  establishment  of  other  facts  at  trial 
and  is  to  be  determined  by  Jury  under  proper 
instruction  after  all  evidence  has  been  intro- 
duced.    In  such  cases  objection  to  any  piece 


of  evidence  on  ground  that  it  relates  to  trans- 
action claimed  to  be  barred  by  limitation  Is 
unavailing  for  reason  that  it  cannot  be  known 
until  after  determination  of  other  facts 
whether  this  period  of  time  constitutes  limita- 
tion.—Bode  vs.  Lee,  102  Cal.  683,  589,  36  Pac. 
Rep.   936. 

10.  JUDGBIENT-ROLL  IN  EVIDENCE— Last 
Indsmemt  cmly  considered.^ — Statute  clearly  con- 
templates that  there  shall  be  but  one  Judgment 
in  a  Judgment-roll,  and  if  two  are  found 
therein,  last  in  point  of  time  is  only  one  that 
can  be  considered  as  "part  thereof.  Where, 
therefore,  a  Judgment-roll  is  offered  In  evi- 
dence, it  must  be  assumed  that  Judgment-roll 
so  offered  consisted  of  only  papers  which  are 
designated  by  statute  as  constituting  such 
Judgment-roll,  and  also  that  if  there  are  any 
other  papers  bound  up  with  it,  they  are  not  to 
be  considered  by  court  as  forming  a  part  of 
such  roll,  and  consequently  cannot  impair  its 
admissibility  as  evidence. — Colton  L.  &  W.  Co. 
vs.  Swartz,  99  Cal.  278,  282,  33  Pac.  Rep.  878. 
See  Carpentler  vs.  Oakland,  30  Cal.  439; 
Drake  vs.  Duvenlck,  46  Cal.  465;  Crlm  vs. 
Kessing.  89  CaL  478,  23  Am.  St.  Rep.  491,  26 
Pac.  Rep.  1074  r  Caruthers  vs.  Hensley,  90  Cal. 
659,  660,  37  Paa  Rep.  411. 

As  to  proof  of  orlKlnal  writing,  In  case  of 
loiM  of  orlKliial»  see  post  1 1937  and  note. 

As  to  material  allegations,  see  ante  f  463 
and  note. 

As  to  objeetlona  and  exceptions,  see  ante 
I  646  et  seq.  and  notes. 

11.  «OFFEB»  TO  PROVE.— Mere  general 
"offer"  to  prove  variety  of  things  without  pro- 
ducing witnesses  or  evidence  whereby  they  are 
to  be  proved,  or  segregating  different  items,  is 
an  improper  method  of  presenting  evidence  and 
should  not  be  allowed,  unless  by  consent  of 
parties.— Biddick  vs.  Kobler,  .110  Cal.  191.  196, 
42  Pac.  Rep.  578. 

As  to  variance  between  allegations  In 
pleading  and  proof,  ivhen  deemed  material,  see 
ante  S9  469.  470  and  note. 

la.     WANT     OF     PROPER     FOUNDATION.— 

Objection  upon  ground  that  proper  foundation 
for  admission  of  testimony  of  witness  had  not 
been  laid,  because  It  had  not  been  shown  that 
facts  stated  in  answer  were  inserted  with 
knowledge  of  defendants,  should  be  specifically 
pointed  out  and  called  to  attention  of  court 
and  opposing  counsel.— Howland  vs.  Oakland  C. 
S.  R.  Co.,  110  Cal.  613,  520,  42  Pac.  Rep.  983. 


§  1869.  AFFIRMATIVE  ONLY  TO  BE  PROVED.  Each  party  must  prove  his 
own  affirmative  allegations.  Evidence  need  not  be  given  in  support  of  a  negative 
allegation,  except  when  such  negative  allegation  is  an  essential  part  of  the  state- 
ment of  the  right  or  title  on  which  the  cause  of  action  or  defense  is  founded,  nor 
even  in  such  case  when  the  allegation  is  a  denial  of  the  existence  of  a  document, 
the  custody  of  which  belongs  to  the  opposite  party. 

History:     Enacted  March  11,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Agricultural  land — ^Burden  of  proof. 
S,  4.  Burden  of  proof. 

5.  Common  carrier — ^Lobs  of  goods  hj  fire,  etc 


6.  Construction. 

7.  Contest  of  wiU  under  S  1312  ante. 

8.  Negative  allegations. 

9.  Same — Degree  of  proof. 


§  1870        (2288) 


AJEnPIRMATIVB  ONLY  TO  BB  PROTBD— WHAT  FAOTS. 


lPt.IV. 


10.  Negligence— Prima  facie  showing  of— Proof 

required  of  defendant. 

11.  Non-payment. 

1.  APPLIED,  CITED,  COWSTRtTBD,  RBJ- 
FERRBD  TO,  etc.,  in;  In  matter  of  Madera 
Irr.  Dlst.,  92  Cal.  296,  833,  27  Am.  St.  Rep.  106, 
28  Pac.  Rep.  272,  676,  14  L.  R.  A.  765  (applied); 
Kelley  vs.  Owens  (Cal.  Aug.  3,  1892),  30  Pac. 
Rep.  596  (applied);  Wilson  vs.  Oallfomla  C.  R. 
Co.,  94  Cal.  166,  174,  176.  29  Pac.  Rep.  861.  17 
L.  R.  A.  686  (applied  with  «  1981  post);  Peta- 
luma  P.  Co.  vs.  Slngley,  186  Cal.  616,  618,  69 
Pac.  Rep.  426  (cited) ;  Osgood  vs.  Los  Angeles 
T.  Co.,  137  Cal.  280,  283.  70  Pac.  Rep.  169  (con- 
strued with  §§1963,  1981  post);  Estate  of  La- 
tour,  140  Cal.  414,  421,  78  Pac.  Rep.  1070,  74 
Id.  441  (construed  with  9  1312  ante);  Holmes  vs. 
Warren,  146  Cal.  467,  460.  78  Pac  Rep.  964 
(construed). 

2.  AGRICUIiTURAI.  LAND  —  Bnrden  of 
proof.— Where  plaintiff  alleges  that  premises  in 
question  are  not  agricultural  land— being  an 
acre  and  fraction  In  city  of  Oakland,  with 
dwelUng-house  and  other  Improvements— and 
answer  denies  allegation,  it  does  not  devolve 
upon  plaintiff  to  prove  his  negative  allegation. 
Burden  of  showing  that  it  was  agricultural 
land  was  upon  defendant.— Holmes  vs.  Warren. 
145  Cal.  467,  78  Pac.  Rep.  954.  See  Petaluma 
P.  Co.  vs.  Slngley,  186  Cal.  616,  69  Pac  Rep.  4M. 

8.  BURDEN  OF  PROOF-— Where  by  statute 
certain  acts  are  made  prima  facie  evidence  of 
their  regularity,  burden  of  proof  Is  thrown 
upon  those  who  would  challenge  their  suffi- 
ciency. In  absence  of  such  statutory  provision 
burden  of  proof  in  affirmative  Is  upon  him 
who  alleges  It.— In  matter  of  Madera  Irr.  Dlst. 
92  Cal.  296,  338,  27  Am.  St.  Rep.  106,  88  Pac 
Rep.  272,  676,  14  U  R.  A.  756. 

4.  A  statute  may  provide  that  certain  pro- 
ceedlngrs  shall  be  prima  facie  evidence,  and 
effect  of  such  provision  Is  to  throw  burden  of 
proof  upon  those  who  would  ohallenge  suf- 
flclency.— In  matter  of  Madera  Irr.  Dlst.  98  Cal. 
296,  333,  27  Am.  St.  Rep.  106.  28  Pac  Rep. 
272,  676,   14  Li.  R  A.   766. 

As  to  burden  of  proof,  see  post  8  1981  et  sea* 
and  notes. 

6.  COMMON  CARRIBR^IiOos  of  goods  by 
lire,  etc. — ^Where  common  carrier  defends  ac- 
tion against  It  for  failure  to  deliver  goods 
consigned  to  it,  and  sets  up  In  defense  that 
they  were  destroyed  by  Are  without  his  negli- 
gence or  fault,  burden  is  on  carrier  to  prove 
It.— Wilson  vs.  California  C.  R.  Co..  94  Cal.  166, 
176,  29  Pac.  Rep.  861,  17  U  R-  A.  676. 


6.  CONSTRUOTION.>-Th1s  section  should  be 
construed  with  8  1981  post.— Wilson  vs.  Cali- 
fornia C.  R.  Co..  94  Cal.  166,  176,  89  Pac  Rep. 
861.  17  L.  R.  A.  686. 

r.     CONTEST  OF  WILL  VNDiBR  8  1812  ante, 

makes  contestant  plaintiff  and  burden  of  proof 
is  placed  upon  him.  In  such  contest  allegation 
as  to  non-execution  Is  an  essential  part  of 
statement  of  right  on  whioh  contestant's  cauae 
of  action  is  founded. — Estate  of  Latour,  140  CaL 
414,  421,  78  Pac.  Rep.  1070,  74  Id.  441. 

&     NSQATITE   ALLEGATIONS.— Plaintiff    Is 

not  required  to  prove  his  negative  allegationa. 
—Holmes  vs.  Warren,  146  Cal.  457.  460,  78  Pac. 
Rep.  964.  See  Petaluma  P.  Co.  vs.  Singloy, 
1S6  Cal.  616,  69  Pac  Rep.  42«. 

9.  Degree  of  proof  of  negative  allegation  is 
seldom  measured  by  that  required  of  an  affirm- 
ative allegation.  In  some  cases  negative  may 
be  obviously  and  conclusively  proved,  and  U\ 
such  case  general  rule  laid  down  in  this  sec- 
tion must  be  compiled  with,  but  in  many  cases 
this  is  Impossible,  and  hence  amount  of  proor 
required  to  support  negative  proposition  and 
to  shift  burden  will  vary  according  to  circum- 
stances of  ease,  and  very  alight  evidence  will 
often  be  sufficient  to  shift  burden  to  party 
having  greatest  opportunities  of  knowledge 
concerning  fact  to  be  inquired  Into. — ^Kelley  vs. 
Owens  (Cal.  Aug.  8.  1898),  80  Pac  Rep.  596. 
See  United  States  vs.  Southern  C.  C.  &  T.  Co.. 
18  Fed.  Rep.  878. 

%0,  NB6UOBNCO— Prixna  fade  sJbowiBg  of 
— ^Proof  re^nlred  of  defendant. — Where  plaintiff 
has  established  negligence  on  defendant's  part, 
defendant  must  meet  this  proof  by  showin^g 
that  injury  was  done  without  any  negligence 
on  Its  part.  Such  an  Instruction  is  not  errone- 
ous. Presumption  which  law  raises  from  proof 
of  certain  facts  Is  satisfactory  If  uncontra- 
dicted, and  to  meet  this  defendant  must  shoi^, 
to  satisfaction  of  Jury,  that  It  was  without 
any  negligence  on  Its  part.— Osgood  vs.  Los 
Angeles  T.  Co..  187  Cal.  880,  888,  70  Pac.  Rep. 
169;  McCurrle  vs.  Southern  Pac.  Co.,  188  Cal. 
658.  55  Pac  Rep.  384;  Babcock  vs.  Los  Angeles 
T.  Co..  188  Cal.  178,  60  Pac  Rep.  780.  See 
Seybolt  vs.  New  York  L.  E.  R  ft  W.  Co..  9i 
N.  T.  562;  Miller  vs.  Ocean  S.  S.  Co..  118  N.  T. 
199,  88  N.  E.  Rep.  468. 

IL  NON-PA YBIENT.— In  a  complaint  that 
alleges  non-payment,  which  answer  does  not 
deny,  it  does  not  devolve  upon  plaintiff  to 
prove  such  non-payment. — ^Todhunter  vs.  Klem- 
mer.  134  Cal.  60.  62,  66  Pac  Rep.  76. 


§  1870.  FAOTS  WHICH  MAY  BE  PBOVED  ON  TBUkL.  In  conformity  with 
the  preceding  provisions,  evidence  may  be  given  upon  a  trial  of  tlw  following  facts : 

1.  The  precise  fact  in  dispute ; 

2.  The  act,  dedartttion,  or  omission  of  a  parfgr,  as  evidence  against  «ach  party : 

3.  An  act  or  declaration  of  aaiother,  in  the  presence  and  within  the  observe  t- 
of  a  party,  and  his  conduct  in  relation  thereto ; 

4.  The  act  or  declaration,  v^bal  or  written,  of  a  deceased  person  in  respect  t  ^ 
the  relationship,  birth,  marriage,  or  death  of  any  person  related  by  blood  or  mar- 
riage to  such  deceased  person;  the  act  or  declaration  of  a  deceased  person  done  or 
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made  against  his  interest  in  respect  to  Ms  real  property;  and  also  in  criminal 
actions,  the  act  or  declaratio;n  of  a  dying  person^  made  nnder  a  sense  of  impend- 
ing death,  respecting  the  cause  of  his  death; 

5.  After  proof  of  a  partnership  or  agency,,  the  act  or  declaration  of  a  partner 
or  agent  of  the  party,  within  the  scope  of  the  partnership  or  agency,  and  during 
its  existence.  The  same  rule  applies  to  the  act  or  declaration  of  a  joint  owner, 
joint  debtor,  or  other  person  jointly  interested  with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a  conspirator  against 
liis  co-conspirator,  and  relating  to  the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a  transaction,  as  explained  in 
section  eighteen  hundred  and  fifty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the  jurisdiction,  or  unable 
to  testify,  given  in  a  former  action  between  the  same  parties,  relating  to  the  same 
matter ; 

9.  The  opinion  of  a  witness  respecting  the  identity  or  handwriting  of  a  person, 
when  he  has  knowledge  of  the  x>^rson  or  handwriting;  his  opinion  on  a  question 
of  science,  art,  or  trade,  when  he  is  skilled  1^erei^ ; 

10.  The  opinion  of  a  subscribing  witness  to  a  writiaig,  the  validity  of  which  is 
in  dispute,  respecting  the  mental  sanity  of  the  signer;  and  the  opinion  of  an  in- 
timate acquaintance  respecting  the  mental  sanity  of  a  person,  the  reason  for  the 
opinion  being  given; 

11.  Common  reputation  existing  previous  to  tiie  controversy,  respecting  facts 
of  a  public  or  general  interest  more  than  thirty  years  old,  and  in  cases  of  pedigree 

I  and  boundary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  contract,  or  instru^nent, 
where  suoh  true  character  is  not  otherwise  plain;  but  usage  is  never  admissible, 
except  as  an  instrument  of  interpretation; 

13.  Monuments  and  inscriptions  in  public  plaoea,  nm  evidence  of  common  reputa- 
tion; and  entries  in  family  bibles,  or  other  family  books  or  charts;  engravings 
on  rings,  family  portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing;  when  oral  evidence  thereof  is  admissible ; 

15.  Any  other  facts  from  which  the  facts  in  issue  aire  presumed  or  are  logically 
inferable ; 

16.  Such  fact?  as  serve  to  show  tlie  erediUli;^  oi  a  witness,  as  explained  in 
■eetion  eighteen  hundred  and  forty-seven. 

History:  Enacted  Haxeh  11,  1872;  amcroded  hr  Code  Oomminioii,  Act  Marah 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  240,  aet  held  nneonBtitutional,  see  hlstoryp 
{5  ante. 

1.  Applied,  eited,  eonstrued,  referred  to.  12.  Constra6ti<m. 

2.  Aeqnieeeenee  in  statement.  18.  Oriminal    easee  —  Deelaratioas    of    tiiiid 

5.  Admisaion  of  one  party  eannot  bind  sa-  persons. 
other.                                                                    14.  -Same—Penal  Code  ehanges  rale. 

4i  Admissions  as  to  liability — Questions  of  15.  Same— Beporter 's  notes — ^Evidenee  of  de- 

f  act.  eeased  witness. 

6.  Agent — ^Who  is.  16.  Death  of  party  as  snbject  of  triaL 

6.  Books  of  defendant — Data  tslcMi  from*  17.  Declaration  in  favor  of  maker  not  ad- 

7.  Boundaries.  misedble. 

8.  Same— Common  xeputation  or  hearsay  Is  18.  Deceased  witness  —  TeettDoony  of-— When 
admissible.  admismble. 

9.  Gonlfpiracy — ^Preof  of-^TesHmony  of  a^  19.  Same — Oral  evidence  not  esieloded. 
compHce;  20.  Sfone  —  Reporter's    notes    of    testimony 

10.  Seme — ^Deelarstions   as    to    eonspiracy^  given  on  former  tviaiL 

When  admissible.  21.  Deed—Evidenee  required  to  establidi  one 

U.  Same— Testimony  to  estabHsh.  lost. 

a-cp.-^iii 
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22.  Depoedtions  —  Cross-examinatioii  must  be 

read. 

23.  Expert — Qualification    of — Blasting   pow- 

der. 

24.  Same — Same — Strength  of  iron. 

25.  Same — Need  not  be  professional  scientists. 

26.  Same — Same — Common-law  rule  is  not  re- 

tained. 

27.  Fraud — Disputable  inference. 

28.  Fraudulent  intent. 

29.  Gift  from  husband  to  wife. 

30.  Inferences — General  rule. 

31.  Insanity — Bight    to    give    opinion    as  to 

person's  sanity  or  insanity  is  limited. 

32.  Insane  delusion— Mere  existence  of. 
83-35.  Intimate  acquaintance — Who  is. 

36.  Same — ^ame — Case  limited. 

37.  Same — Same — Measure  of  proof  not  pre- 

scribed. 

38.  Same— Construction  of  section. 

39-44.  Same — Discretion  of  court  as  to  wlio  Is. 
45-48.  Same — Same — Beview  on  appeaL 

49.  Same — Extent  of  testimony. 

50.  Same — Testimony  not  limited  to. 

51.  Inventory — Statement  as  to  character  of 

property— Effect  of. 

52.  Litigant's  own  declarations. 

53.  Mental    soundness  —  Appearance    of    de- 

ceased. 
64.  Same — Same— Distinguished  from  opinion 

of  condition. 
55.  Same — ^Marked  change  in  man's  habit  of 

thought. 

66.  Same-— Condition  of  deceased. 

67.  Same — Conflict    of   evidence — ^Verdisfe   of 

jury  is  determinative. 

58.  Conversations  with  testatrix. 

59.  Same — ^How  conclusion  reached* 

60.  Same — Physicians  as  experts. 

61.  Same — ^Bule  is  liberaL 

62.  Negligence— Proof  of  not  restrieted. 

63.  Non-experts — General  rule — Opinions  not 

admissible. 
64,  65.  Same — Exceptions. 

66.  Same — Reason  of  rule. 

67.  Same — Sanity  of  testator. 

68.  Same — State  of  mind  of  third  person. 

69.  Number   of   witnesscfs — Judge   bound  by 

same  rule  as  jury. 

70.  Opinion  evidence— -General  rule^-Jiiry  to 

draw  inference. 

71.  Order  of  proof — General  rule. 

72-75.  Pedigree — ^Declarations  of —Entry  in  bible. 

76.  Same— Common-law  rule  retained. 

77.  Same — Same — Not  broadened. 
78,  79.  Same — Common  reputation. 

80.  Personal  appearance  of  defendant — ^Evi- 

dence of. 

81.  Province  of  jury — Inferences  to  establish 

ultimate  facts. 

82.  Relationship  to  deceased— Aets  and  deda- 

rations  of  deceased. 

83.  Beporter's  notes. 

84.  "Same  parties" — Construction  of  phrase. 

85.  Seconda^  evidence  of  contract. 

86.  Statute    of   limitations— Bevival   by   co- 

obligor. 
87,88.  ''Usaee"— Extent  to,  and  purpose  for, 
whidi  admitted. 

89.  Witness  out  of  state. 

90.  Same— "Out  of  jurisdiction. »» 

91.  Same— 8ame— When  witness  is  not. 


92.  Same — :Beporter's  notes  of  evidence  should 

not  be  admitted. 

93.  Written   contract — Cannot   be  varied    bj 

parol  proof  of  custom. 


» 


1.     APPLIBD,     CITBD,     CONSTRUED, 
FSSRRBD  TO»  etc.,  in:    Meyer  vs.  Roth,  51   Cal. 
682,  583  (construed);  Estate  of  Toomes,  64  Cal. 
509,  612  (applied);  Sowden  vs.  Idaho  Q.  M.  Co., 
65   Cal.    443,   461    (applied);   Butcher   vs.   Vaca 
Valley  R.   Co.,   66  OaL   698,   699    (applied   with 
other  sections);  People  vs.  Chung  Ah  Chue,   57 
Cal.    667,    668    (construed    with   89  686,    1102    of 
Penal  Code);  People  vs.  Brown,  59  Cal.  345,  352 
(applied);  People  vs.  Wreden,  59  Cal.  392,   394 
(construed);  Hicks  vs.  Lovell,  64  Cal.  14,  22,  27 
Pac  Rep.  942  (construed);  People  vs.  Cunning- 
ham,  66   Cal.   668,   672,   4   Pac.  Rep.   1144.   6    Id. 
700,   846  (cited);  Estate  of  Dalrymple,   67   Cal. 
444,  446,  7  Pac.  Rep.  906  (cited);  Fredericks  vs. 
Judah    (Cal.   May    18,    1886).   11   Pac.   Rep.    133 
(applied);  People  vs.  Liavelle,  71  Cal.  351,  352, 
12  Pac.  Rep.  226  (cited  as  not  applying) ;  Fred- 
ericks vs.  Judah,  73  Cal.  604,  608,  15  Pac  Rep. 
306  (applied);  People  vs.  Fine,  77  Cal.  147.  149, 
19  Pac.  Rep.  269  (applied);  People  vs.  Irwin.  77 
CaL  494,  602,  20  Pac.  Rep.  56  (construed);  Haus- 
man  vs.  Hauslin^r,  78  Cal.  283,  286,  20  Pac.  Rep. 
670  (applied);  Estate  of  Bauer,  79  CaL  304,  811, 
21  Pac.  Rep.  759  (cited  with  S  1850  ante);  Estate 
of   Carpenter,    79    Cal.    382,    384,    21    Pac.    Rep. 
836   (cited);  Marshall  vs.  Hancock,  80  Cal.   82. 
85,  22  Pac.  Rep.  61  (cited);  Brlgga  vs.  Bri^ffs,    , 
80   Cal.   258,   254,   22   Pac.  Rep.   384    (construed    ] 
with   S81910,    2034   post);   Muller   vs.   Southern    \ 
Pac.  R.  Co.,  83  Cal.  240,  242,  23  Pac  Rep.  265    | 
(construed);  Nicholson  vs.  Tarpey,  89  CaL  617, 
621,  622,  26  Pac.  Rep.  1101  (applied  with  §  1856 
ante);  Sappenfleld  vs.  Main  Street  &  A.  P.  R. 
Co.,  91  CaL  48,  69,  27  Pac.  Rep.  59  (construed); 
Estate  of  Taylor,  92  CaL  564,  665,  28  Pac  Rep. 
603   (construed);  Estate  of  Carpenter,   94   CaL 
406,  414,  29  Pac.  Rep.  1101  (construed);  People 
vs.  HaU,  94  CaL  595,  599,  80  Pac.  Rep.  7  (con- 
strued);  Smith  vs.   Whittier,   96   CaL   279,   296, 
80  Pac  Rep.  629  (construed);  People  vs.  Gard- 
ner,  98  CaL   127,   181,    32   Pac.   Rep.   880    (con- 
strued   as   not   applicable   to   criminal   cases  K 
Burns    vs.    Sennett,    99    CaL    863,    372,    33    Pac 
Rep.    916    (cited);   Wheelock   vs.   Gtodfrey,    100 
CaL    678,    683,    35    Pac    Rep.    817    (construed); 
Marceau  vs.  Travelers'   Ins.   Co.,   101   CaL   338, 
345,  35  Pac.  Rep.  856,  36  Id.  818  (applied) ;  Hol- 
land vs.  Zollner,  102  Cal.  633,  636,  637,  36  Pac. 
Rep.  930,  37  Id.  231  (construed) ;  Estate  of  Ken- 
nedy  (CaL   June   12,   1894),  36   Pac  Rep.   1030 
(cited);  Bates  vs.  Tower,  103  CaL  404,  406,   87 
Pac  Rep.  386  (construed);  Estate  of  Wax,  106 
Cal.  343,  349,  39  Pac.  Rep.  624  (applied);  People 
vs.  McCarthy,   116   CaL   256,   267,   46   Pac   Rep. 
1078    (construed);   Prewett   vs.   Dyer,   107   CaL 
164,  169,  40  Pac.  Rep.  106   (construed);  People 
vs.  Mayne,  118  CaL  616,  519.  60  Pac  Rep.  654 
(construed  and  applied);   People  vs.   Barthle- 
man,  120  CaL   7,  14,  62  Pac  Rep.   112   (cited); 
People  vs.  Compton,  123  CaL  403,  408,  56  Pac 
Rep.  44  (consirued);  Nicholson  vs.  Tarpey.  124 
CaL  442,  446,  67  Pac  Rep.  457  (applied);  Tibbet 
TB.    Sue,    126    C^I.    644,    646,    58    Pac    Rep.    160 
(applied);   People  vs.   Ellsworth.   127   CaL   595. 
696.   60   Pac  Rep.   161    (construed);   Estate  of 
Williams,   128   CaL   562,   564,   61   Pac   Rep.    670 
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(Cited);  State  Ii.  &  T.  Co.  vs.  Cochran,  130  Cal. 
245,  256»  62  Pae.  Rep.  466,  600  (applied);  People 
vs.  Bird.  182  Cal.  261,  268,  64  Pac.  Rep.  269  (ap- 
plied); Bank  of  Orland  vs.  Finnell,  133  Cal. 
475.  478,  66  Pac.  Rep.  976  (cited);  Estate  of 
Keithley,  134  Cal.  9,  12,  66  Pac  Rep.  6  (ap- 
plied); People  vs.  Warren,  184  Cal.  202,  804, 
66  Pac  Rep.  212  (applied) ;,  McFaul  vs.  The 
Madera  F.  &  T.  Co.,  134  Cal.  318,  314,  66  Pac 
Rep.  308  (applied);  Estate  of  Heaton,  136  CaL 
385,  387,  388,  67  Pac.  Rep.  321  (construed  with 
11862  ante);  Keith  vs.  Electrical  E.  Co.,  136 
CaL  178,  181,  68  Pac.  Rep.  698  (applied);  Estate 
of  Blake,  186  CaL  306,  307,  68  Pac.  Rep.  827 
(applied);  Estate  of  Mills,  137  CaL  298,  303, 
70  Pac  Rep.  91  (construed);  People  vs.  Seeley, 
139  CaL  118,  128,  72  Pac.  Rep.  834  (construed 
w^ith  S  1960  post) ;  Withers  vs.  Moore,  140  CaL 
591,  697,  74  Pac  Rep.  169  (applied);  Peterson 
Bros.  vs.  Mineral  K.  F.  Co.,  140  CaL  624,  680, 
74  Pac.  Rep.  162  (construed  with  Civ.  Code 
S2296);  People  vs.  Manooffian,  141  CaL  692, 
596,  76  Pac.  Rep.  177  (construed  as  not  ap- 
plying); Ames  vs.  Southern  Pac.  Co.,  141 
CaL  728,  786,  76  Pac.  Rep.  310  (applied);  Peo- 
ple vs.  Suesser,  142  CaL  354,  361,  76  Pac. 
Rep,  1093  (construed);  People  vs.  DonnoUy,  143 
CaL  394,  398,  77  Pac.  Rep.  177  (construed); 
£2state  of  McKenna,  143  CaL  680,  688,  77  Pac.  Rep. 
461  (construed  and  applied);  Spragrue  vs.  Wal- 
ton. 146  CaL  228,  234,  78  Pac.  Rep.  646  (subd.  2 
construed) ;  Meyer  vs.  Foster,  147  Cal  166,  81  Pac 
Rep.  402  (subd.  8  applied);  People  vs.  Davis,  1 
CaL  App.  8, 11,  81  Pac.  Rep.  716  (subd.  3  cited  with 
9  1881  post);  Humphrey  vs.  Pope,  1  CaL  App. 
S74,  379,  82  Pac  Rep.  828  (cited  with  other  sec- 
tions); Emmis  B.  Co.  vs.  Hurst,  1  CaL  App. 
752.  769,  82  Pac  Rep.  1066  (subd.  12  cited); 
Bstate  of  Dolbeer  (CaL  June  16,  1906),  86 
Pac  Rep.  696,  699  (construed  and  applied); 
"Womble  vs.  Wilbur  (CaL  App.  May  16,  1906), 
86  Pac.  Rep.  916,  920  (construed);  Sneed  vs. 
Marysville  Q.  &  E.  Co.  (CaL  Sept  20,  1906),  87 
Pac.  Rep.  376.  378  (subd.  10  cited). 

2.  ACaUIHSSCENCB  IN  STATEMENT.— Acts 
and  declarations  entered  in  presence  of  an  ob- 
server of  party  are  received  in  evidence  not  as 
evidence  in  themselves  but  to  understand  what 
reply  party  to  be  affected  by  same  should  make 
to  them.  If  he  is  silent  when  he  ou^ht  to 
have  spoken,  presumption  of  acquiescence 
arises.  In  this  sense  admissions  may  be  im- 
plied from  conduct.— Tlbbet  vs.  Sue,  126  CaL 
644,  646.  68  Pac.  Rep.  160. 

8.  ADHnSSION  OF  ONE  PARTY  CANNOT 
BIND  ANOTHER  unless  he  is  so  connected  with 
transaction  as  to  make  him  an  agrent  of  party 
soufiTht  to  be  chargred. — Peterson  Bros.  vs.  Min- 
eral K.  F.  Co.,  140  CaL  624,  630,  74  Pac  Rep. 
162.  See  Beasley  vs.  San  Jose  F.  P.  Co.,  92 
CaL  388.  28  Pac.  Rep.  486. 

4.  ADMISSIONS  AS  TO  I.IABILITY— ftues- 
tlomii  of  fact. — Proof  of  making  admission  is  not 
proof  of  fact  of  liability,  but  is  only  evidence 
In  support  of  proving  fact,  and  weight  of  such 
evidence  as  well  as  its  sufflciency  must  be  de- 
termined by  jury.— Smith  vs.  Whittier,  95  CaL 
279,  297,  30  Pac.  Rep.  529. 

As  to  confesMlon  of  adultery  la  divorce  ac- 
tion not  snfllfdent  to  Jnstlfy  Jadsmeut  of 
divorce,  see  post  9  2079  and  note. 


5.  AGENT — "Who  Is. — Person  superintending 
preparation  of  prunes  tot  sale  is  not  neces- 
sarily therefore  agent  in  transaction  of  sale. — 
Peterson  Bros.  vs.  Mineral  K.  F.  Co.,  140  CaL 
624,  630,  74  Pac.  Rep.  162. 

Bible— Entries  In^— See  pars.  72-76  this  note. 

6.  BOOKS  OF  DEFENDANT— Data  taken  f 
from. — Where  typewritten  paper  was  handed  ) 
to  plaintiff  by  defendant  and  written  portion 
fixing  dates  was  taken  by  plaintiff  from  de- 
fendant's books  in  presence  and  with  consent 
of  its  secretary,  such  paper  was  properly  ad- 
mitted, or  was  admissible  in  evidence. — Keith 
vs.  Electrical  E.  Co.,  136  CaL  178,  181,  68  Pac. 
Rep.  698. 

7.  BOUNDARIES.— The  beginning  point  of 
boundary  as  well  as  boundary  may  be  proved 
by  hearsay;  the  greater  Includes  the  less.—' 
MuUer  vs.  Southern  Pac.  R.  Co.,  83  Cal.  240. 
242,  23  Pac.  Rep.  266. 

8.  Common  reputation  or  hearsay  Is  adntls- 
•iUo  to  establish  a  boundary  line  of  public 
and  general  interest,  both  at  common  law  and 
by  this  section.  Such  reputation  sm  is  hearsay 
must  have  existed,  before  controversy  arose.-T- 
Muller  vs.  Southern  Pac  R.  Co.,  83  CaL  240, 
242,  23  Pac.  Rep.  266. 

As  to  declarations  of  deceased  person  ^rith 
respect  to  bonndarie«»  see  note  60  Am.  Rep. 
689-691. 

As  to  offer  of  compromise^  not  an  admission 
that  aaythlBff  Is  dae,  see  post  9  2078  and  note. 

A*  to  confession* — In  general,  see  notes  30 
Am.  Dec  644-649;  66  Am.  Dec.  717,  720;  46  Am. 
Rep.  253-860;  67  Am.  Rep.  839-842,  6  Am.  St. 
Rep.  242-261;  41  Am.  St.  Rep.  522-624. 

Same — ^la  divorce  salt. — See  post  §  2079  and 
note. 

II.  CONSPIRACY— PROOF  OF— Testimony  of 
accomplice. — The  practice  has  become  too  com- 
mon for  trial  court  to  take  testimony  of  con- 
spirator or  accomplice  before  proof  of  con- 
spiracy. The  only  method  expressly  declared 
by  law  is  that  conspiracy  shall  be  first  estab- 
lished by  independent  proof  to  satisfaction  of 
court. — People  vs.  Compton,  123  CaL  408,  408. 
66  Pac  Rep.  44. 

10.  Dedaratlona  as  to  conspiracy — ^When 
admissible. — Jury  must  not  take  declaration  of 
one  not  proven  by  other  evidence  to  be  con- 
spirator as  proof  of  conspiracy  itself,  but  after 
proof  of  conspiracy,  act  or  declaration  of  con- 
spirator against  his  co-consplrators.  and  relat- 
ing to  conspiracy,  are  admissible. — People  vs. 
Irwin,  77  Cal.  494,  602,  20  Pac.  Rep.  66. 

11.  Testimony    to    establish    conspiracy    be- 
tween defendants  and  to  prove  acts  and  decla- 
rations  of  conspirators  pending  conspiracy   is 
admissible  in  evidence. — People  vs.   Brown,   59  | 
CaL  845,  352. 

la.  CONSTRUCTION.-T-Except  so  far  as 
modified  by  statute  law  of  evidence  remains 
subject  to  such  rules  as  experience  has  demon- 
strated to  be  best  calculated  to  promote  ends 
of  Justice.— Holland  vs.  Zollner,  102  Cal.  633, 
637,  36  Pac.  Rep.  930,  87  Id.  231. 

13.  CRIMINAL  CASES.  —  Declarations  of 
third  persons  not  made  In  presence  or  hearing 
of  defendant  on  trial  for  felony  was  hearsay 
and  Incompetent. — People  vs.  Warren,  134  CaL 
202,  204,  66  Pac  Rep.  212. 
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technical,  or  otherwise  peculiar  signification,  and  were  so  used  and  understood 
in  the  particular  instance,  in  which  case  the  agreement  ihust  be  construed  accord- 
ingly- History:    Enacted  Mareh  11, 1872. 

1.  Applied,  cited,  eonstrued,  referred  to. 

2.  Construction. 

3.  Ck)n8truction  of  statute. 

4.  Conversations  during  negotiations. 

5.  Belation  of  attorney  and  client,  and  phjsi- 

cian  and  patient,  is  different. 
6,7.  Wills. 

1.  APPIilBD,  CITBD,  CONSTRITBDy  RB- 
FERRBD  TO,  etc.,  in:  Auzerals  vs.  Nafflee,  74 
Cal.  60,  67,  15  Pac.  Rep.  871  (cited);  People  vs. 
Reis,  76  CaL  269,  279,  18  Pac  Rep.  309  (ap- 
plied); Balfour  vs.  Fresno  C.  &  L  Co.,  109  CaL 
221,  226,  41  Pac.  Rep.  876  (construed);  Hlgrglns 
vs.  California  P.  &  A.  Co.,  120  Cal.  629,  631,  62 
Pac.  Rep.  1080  (construed);  Estate  of  Fay,  145 
Cal.  82,  84,  78  Pac  Rep.  840  (construed  with 
9  13  Civ.  Code). 

An  to  alffnillcatlon  of  tcmw,  see  post  81870 
subd.  12  and  note;  also  KISRR'S  CYO.  OIT. 
CODS  {1644  and  note. 

2.  CONSTRUCTION^This  section  plainly 
provides  that  it  may  be  shown  by  evidence  that 
langruagre  is  used  in  technical,  legrai  or  peculiar 
sense,  and  not  merely  that  evidence  may  be 
introduced  to  show  what  such  meaning  is 
when  lansuase  is  so  used.— Higrsrlns  vs.  Cali- 
fornia P.  &  A.  Co.,  120  Cal.  629,  631,  52  Pac 
Rep.  1080. 

8.  CONSTRirCTION  OF  STATI7TB^-In  con- 
struing- statute,  when  there  is  nothing  in  stat- 
ute to  indicate  that  word  Was  used  in  peculiar 
sense,  we  must  attribute  to  it  its  ordinary 
and  popular  sigrnification. — People  vs.  Reis,  76 
Cal.  269,  279,  18  Pac.  Rep.  309. 

4.     COlfVBRSATIOlfS     DURING     NIQ60TIA- 

TIONS.— For  purpose  of  determining  what  par- 
ties intended  by  language  used,  it  is  compe- 
tent to  show  not  only  circumstances  under 
which  contract  was  made,  but  also  to  prove 
that  parties  intended  and  understood  language 


in  sense  contended  for;  and  for  that  purpose 
conversations  and  declarations  between  par- 
ties during  negotiations  at  and  before  execu- 
tion may  be  shown. — Balfour  vs.  Fresno  (3.  ft 
L  Co.,  109  Cal.  221,  226,  41  Pac  Rep.  876. 

See  Ga.  City  of  Atlanta  vs.  Schmeltser,  88 
Oa.  609,  10  S.  B.  Rep.  643.  Msm.  Sweat  vs. 
Shumway.  102  Mass.  366,  3  Am.  Rep.  471;  Kel- 
ler vs.  Webb,  125  Mass.  88,  28  Am.  Rep.  209. 
Ko.  Lionff  vs.  Loner.  44  Mo.  App.  141.  If.  J. 
Sandford  vs.  Newark  H.  R.  Co.,  87  N.  J.  I* 
(8  Vr.)   1,  8. 

6.  RXSIjATION  of  ATTORNBY  AlVD  HIS 
CLIBNT  AND  PHYSICIAN  AND  FATIBNT  IS 
DIFFBRBNT.— The  information  which  physi- 
cian acquires  from  his  patient  for  purpose  of 
prescribing  for  him  is  given  for  benefit  of 
patient  alone;  the  information  given  his  attor- 
ney in  making  a  will  makes  the  attorney 
medium  through  which  right  in  others  which 
he  seeks  to  create  may  be  established,  and 
carries  with  It  an  implied  request  to  disclose 
it^Estate  of  Nelson,  132  Cal.  182,  188,  64  Pac. 
Rep.  294. 

d.  WILLS. — ^Where  client  requests  his  at- 
torney to  draw  his  will,  client  impliedly  asks 
him  to  do  and  say  whatever  may  at  any  time 
and  place  be  requisite  for  purpose  of  establish- 
ing integrity  of  will. — Estate  of  Nelson,  138 
Cal.  182.  188,  64  Pac.  Rep.  294. 

7.  Testator  by  employing  his  attorney  to 
draw  his  will,  waives  protection  of  statute  and 
releases  attorney  from  obligation  of  secrecy 
as  fully  as  if  attorney  had  become  subscrib- 
ing witness  to  will. — Estate  of  Nelson,  132  Cal. 
182.  188,   64   Pac.  Rep.   294. 

Aa  to  lanrnage  In  sencral  to  be  constmed 
merely  to  approved  vsasey  see  KBRR*S  CYC. 
CIV.  CODB  9  18  and  note. 


§1862.  WBITTEN  WOBDS  OONTBOL  THOSE  PRINTED  IN  A  BLANK 
FORM.  When  an  instrument  consists  partly  of  written  words  and  partly  of  a 
printed  form,  and  the  two  are  inconsistent,  the  former  controls  the  latter. 

History:     Enacted  Mareh  11, 1872. 


1.  Applied,  cited,  constmed,  referred  to. 

2.  Record  of  mortgage  in  recorder's  office. 

1.  APPLIBD,  CITBD,  CONSTRUISD,  RB- 
FCRRfiD  TO,  etc.,  in:  Mlddlecoff  vs.  Hemstreet, 
185  Cal.  173,  176,  177,  67  Pac  Rep.  768  (ap- 
plied). 

2.  RBSCORD   OF   MORTGAGES   IN  RBCORD- 


RR'S  OFFICES  Is  entirely  in  writing  and  cannot 
show  that  certificate  of  acknowledgment  con- 
sists partly  of  written  words  and  partly  of 
printed  form;  and  it  is  the  record  and  not 
original  certificate  that  operates  as  notice. — 
Middlecoff  vs.  Hemstreet,  1S5  CaL  17S,  177,  67 
Pac.   Rep.  768. 


§  1863.    PEBSONS  SKILLED  MAY  TESTIFY  TO  DEOIPHEB  OEARAOTERS. 

When  the  characters  in  which  an  instrument  is  written  are  difficult  to  be 
deciphered,  or  the  language  of  the  instrument  is  not  understood  by  the  court,  the 
evidence  of  persons  skilled  in  deciphering  the  characters,  or  who  understand  the 
language,  is  admissible  to  declare  the  characters  or  the  meaning  of  the  language. 

History:     Enacted  March  11, 1872. 

Applied,  cited,  conMtrued,  referred  to,  etc.,  in:     People   vs.   Shenlck,    65   CaL   <tS,    <t6,   4   Paa 

Kop.    676    (erroneously    cited). 
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§  1864.  OP  TWO  OONSTBUOTIONS,  WHICH  PEEFEEEED.  When  the  terms 
of  an  agreement  have  been  intended  in  a  different  sense  by  the  different  parties 
to  it,  that  sense  is  to  prevail  against  either  party  in  which  he  supposed  the  other 
understood  it,  and  when  different  constructions  of  a  provision  are  otherwise  equally 
proper,  that  is  to  be  taken  which  is  most  favorable  to  the  party  in  whose  favor  the 
:  provision  was  made. 

HIctory:     Enaeted  Mardi  11, 1»72. 

1.  Applied,  cited,  oonrtrued,  referred  to. 
j       2.  Ambiguity  and  uneertaintj— Bole  as  to. 
i       3.  Oonatmetion — Parol  evidenee  authorized. 
4,5.  Grantor  and  grantee. 

6.  Limitation  in  deed — Time  of. 

1.  APPI.IBD,  CITBD,  CONSTRVBDft  RB- 
FJBRRBD  TO,  ete.»  in:  Balfour  vs.  Fresno  C  & 
I.  Co..  109  Cal.  221,  226,  228,  41  Pac.  Rep.  g7« 
(construed);  Sears  vs.  Ackerman.  138  Cal.  588. 
586,  72  Pac.  Rep.  171  (applied  with  Civ.  Code 
5  1069);  San  Diego  F.  Co.  vs.  Chase  (Cal.  Feb. 
14,  1893),  32  Pac.  Rep.  246   (construed). 

2.  ABIBIGVITY  AND  UNCBRTAINTY— Rale 

aa  tci.~If  after  full  consideration,  with  full 
knowledge  of  surrounding  circumstances  court 
is  able  to  declare  with  certainty  what  inten- 
tions of  parties  are  from  writing,  no  matter 
how  difficult  task  may  be,  it  is  not  ambiguous 
or  uncertain  within  meaning  of  rule. — San 
I>iego  F.  Co.  vs.  Chase  (CaL  Feb.  14,  1898). 
S2  Pac.  Rep.  246. 

S.    CONSTRUCnoir  —  Parol  evldeaoe  aatho- 

rlaed.— This  section  and  9 1649  of  Civil  Code 
aeem  intended  to  accomplish  same  purpose,  al- 
though expresed  in  different  words.  If  they 
authorize  Introduction  of  parol  evidence  to 
aacertain  Intention  of  parties  where  contract 
la  amblgious  or  uncertain,  it  does  not  mean 
virhenever  proper  interpretation  of  contract  is 
difficult  matter  or  one  about  which  men  may 
differ.  They  are  qualified  by  S 1689  of  Civil 
Code  and  1 1869  ante. — San  Diego  F.  Co.  vs. 
Chase   (Cal.  Feb.   14,   1898).  82  Pao.  Rep.   246. 

§  1866.  A  WBITTEN  INSTBUMENT  CONSTRUED  AB  UNDERSTOOD  BY 
PABTIEB.  A  written  notice,  as  well  as  eyer7  other  writing,  is  to  be  construed 
according  to  the  ordinary  acceptation  of  its  terms.  Thus  a  notice  to  the  drawers 
or  indorsers  of  a  bill  of  exchange  or  prmissory  note,  that  it  has  been  protested 
for  want  of  acceptance  or  payment,  must  be  held  to  import  that  the  same  has 
been  duly  presented  for  acceptance  or  payment  and  the  same  refused,  and  that 
the  holder  looks  for  payment  to  the  person  to  whom  the  notice  is  given. 

History:     Enaeted  Mareh  11, 1878. 


4.  GRANTOR  AWD  6RANTBK^--.Dlsresard- 
ing  sense  in  which  lan^uasre  was  used  by 
grantor,  or  if  it  is  shown  that  he  supposed  or 
had  reason  to  suppose  that  his  g^rantee  under- 
stood langrua^e  in  another  sense,  and  if  sense 
and  meaninjT  contended  for  by  srrantee  be 
proper,  although  not  necessary  one,  and  is 
more  favorable  to  him,  in  either  case  that  con- 
struction should  be  adopted.  —  Balfour  vs. 
Fresno  C  &  L  Co.,  109  CJal.  S21,  227,  41  Pac 
Hep.  S76. 

5.  Intent  souffht  to  be  expressed  must  be 
followed  in  contract  so  lon^  as  lantruag'e  used 
may  fairly  include  It;  but  when  langruagre  used 
by  grrantor  is  shown  to  have  been  used  While 
he  supposed  or  had  reason  to  suppose  that  his 
errantee  understood  it  in  different  sense,  and 
if  sense  and  meaning^  contended  for  grrantee  be 
proper,  although  not  necessary  one,  and  is  more 
favorable  to  him,  in  either  case  that  construc- 
tion should  be  adopted. — Balfour  vs.  Fresno  C. 
&  I.  Co.,  109  Cal.  221.  227,  41  Pac.  Rep.  876. 

6.  lilHITATION  IN  DBBI>--Tlme  ot— Where 
timber  is  reserved  in  deed,  and  nothing  In 
lanfiTuagre  used  indicates  right  limited  as  to 
time,  court  should  not  presume  an  Intention 
not  indicated  by  langruag'e  used. — Sears  vs. 
Ackerman,  138  Cal.  683,  686,  72  Pac.  Rep.  171; 
See  Goodwin  vs.  Hubbard,  47  Me.  696;  Walt  vs. 
Baldwin,  6  Mich.  622,  1  Am,  St.  Rep.  661,  27 
N.  W.  Rep.  697;  Whltaker  vs.  Brown,  46  Pa. 
St.  197. 


CoBtemporaiieoiui  and  practleaf  coBStrvetlon 
of  contract  by  parties  is  strong  evidence  as  to 
its  meaningr,  if  its  terms  are  equivocal.  Lord 
Chief  Justice  Sugrden  said,  "Tell  me  what  you 
have  done  under  a  deed,  and  1  will  tell  you 
what  that  deed  means."^Keith  vs.  Blectrical 
B.  Co..  136  Cal.  178,  181,  68  Pac  Rep.  698.     See 


Attorney-General  vs.  Drummond,  1  Om.  A  W. 
363,   2  H.  L.   Cas.   887. 

Am  to  notice  of  dishonor,  see  KBRR't  CYC. 
CIV.  CODB  S  3143  and  not 

As  to  ordinary  acooptntlon,  see  ante  1 1861 
and  note.  See  also  KBRR'S  CYC.  CIV.  CODES 
1 3148  and  note. 


§  1866.    OONSTBUOTION  IN  FAVOB  OF  NATXTRAL  BIjaHT  PJUBFEBRED. 

When  ^  statute  or  instrument  is  equally  susceptible   of  two  interpretations,   one 
in  favor  of  natural  right,  and  the  other  against  it,  the  former  is  to  be  adopted. 

Hlatoiy:     Enaeted  Mareh  11, 1872. 
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not  be  transmitted  to  paper,  but  which  enable 
him  to  more  correctly  welgrh  evidence  and  ex- 
ercise a  wiser  discrimination  as  to  what  It 
shows  than  one  who  reads  but  naked  state- 
ment of  evidence  without  presence  of  wit- 
ness.— People  vs.  Suesser  (Oal.  March  2,  1904), 
75  Pac.  Rep.  1093.  See  People  vs.  McCarthy, 
115  Cal.  255,  258,  46  Pac.  Rep.  1073;  People 
vs.  Hubert,  119  Cal.  216,  221.  68  Am.  St.  Rep. 
72,  51  Pac.  Rep.  329. 

45.  Same — Review  on  appeal. — ^Where  it  does 
not  appear  that  court  abused  discretion  vested 
in  it  in  determiningr  who  were  intimate  ac- 
quaintances within  meaning:  of  subd.  10,  ap- 
pellate court  should  not  Interfere. — People  vs. 
Pine,  77  Cal.  147,  149,  19  Pac.  Rep.  269. 

46.  When  trial  court  has  determined,  from 
testimony  before  it,  that  griven  witnesses  are 
intimate  acquaintances,  and  has  permitted 
them  to  express  an  opinion,  appellate  court 
will  not  interfere  unless  there  has  been  clear 
abuse  of  discretion. — Estate  of  McKenna,  143 
Cal.   680,   588,  77  Pac.  Rep.  461. 

47.  In  determining:  question  of  sufficiency  of 
evidence  to  show  that  deg'ree  of  intimacy 
which  would  render  witness  competent,  it  has 
been  held,  and  wisely,  that  trial  Judgre  is 
to  be  accorded  wide  discretion  and  latitude; 
and  his  ruling:  will  not  be  disturbed  except 
where  evidence  is  so  lacking:  as  to  leave  no 
just  room  for  question  that  discretion  hab  been 
improperly  exercised. — People  vs.  McCarthy, 
115  Cal.   256,  258,  46  Pac.  Rep.  1073. 

48.  Determination  of  intimate  acquaintance 
under  statute  must  be  committed  to  discre- 
tion of  trial  court,  and  when  that  court  has 
determined  from  testimony  of  witnesses  that 
griven  witness  was  an  "Intimate  acquaintance," 
and  permitted  him  to  express  an  opinion,  ap- 
pellate court  will  not  interfere  with  exercise 
of  that  discretion,  unless  there  has  been  clear 
abuse.— Estate  of  McKenna,  143  Cal.  580,  584, 
77  Pac.  Rep.  461.  See  People  vs.  Pico,  62 
Cal.  50;  Estate  of  Carpenter,  94  Cal.  406,  29 
Pac.  Rep.  1101;  Wheelock  vs.  Godfrey,  100  Cal. 
578,  35  Pac.  Rep.  317;  Estate  of  Wax,  106  Cal. 
343,  351,  39  Pac.  Rep.  624. 

49.  ESxtent  of  testimony. — Under  this  section 
opinion  of  an  intimate  acquaintance  reg:ard- 
ing:  mental  capacity  of  person  is  admissible — 
the  reason  for  opinion  being:  g:iven,  but  there 
Is  wide  difference  between  such  an  opinion 
and  one  as  to  whether  testator  was  capable 
of  making  will.  The  latter  involves  both 
law  and  fact,  and  is  question  for  Jury. — Estate 
of  Taylor,  92  Cal.  564,  566,  28  Pac.  Rep.  608. 

50.  Testimony  not  limited  to. — Subdivision 
10  of  this  section  does  not  mean  that  none  but 
intimate  acquaintances  are  allowed  to  testify 
to  peculiar  conduct  and  langruag:e  of  party 
chargred  with  insanity. — Marceau  vs.  Travellers' 
Ins.  Co..  101  Cal.  838,  845,  35  Pac  Rep.  856. 
36   Id.    813. 

51.  INVENTORY— Statement  as  to  character 
of  property — Effect  of. — ^Where  an  executrix 
filed  sworn  inventory,  setting  forth  realty  as 
separate  property  of  deceased,  and  made  state- 
ment In  declaration  of  homestead  to  same  ef- 
fect, they  are  admissions  operating  against 
her,  and  tend  to  show  how  she  regarded  prop- 


erty at  time.  But  they  are  subject  to  ex- 
planation and  do  not  estop  her  from  assertins' 
to  contrary. — Estate  of  Bauer,  79  Cal.  804,  311, 
21   Pac  Rep.   759. 

52.     LITIGANT'S       OTITN       DBCUUOATIONS, 

whether  written  or  verbal,  are  not  admissible 
to  strengthen  'his  case.  They  may  be  uaed 
against  him,  but  not  for  him. — ^Hausman  va. 
Hausling,  78  Cal.  283,  286,  20  Pac  Rep.  670. 

68.  MBNTAIi  SOUNDNB8S— Appearance  of 
deceased. — Testimony  of  witnesses,  who  bad 
greater  or  less  degree  of  intimacy  or  ac- 
quaintance with  deceased,  to  questions  that  do 
not  call  for  opinion  as  to  mental  sanity,  but 
how  deceased  appeared  to  witness,  is  compe-> 
tent— Estate  of  Kelthley,  184  Cal.  9,  13,  66 
Pac  Rep.  6.  See  Estate  of  Carpenter,  94  CaL 
406,  414,  29  Pac.  Rep.  1101;  People  vs.  Schmitt, 
106  Cal.  62,  89  Pac  Rep.  204;  People  vs.  Mc- 
Carthy, 116  Cal.  255,  268,  46  Pac  Rep.  1073; 
People  vs.  Arrighlnl,  122  CaL  121,  128,  54 
Pac  Rep.  591. 

54.  Same — DistlasiiUihed  from  opinion  of 
condition. — Distinction  between  opinion  of  wit- 
nesses as  to  mental  sanity  and  result  of  their 
observations  as  to  appearance  is  very  clear, 
and  while  this  section  excludes  former,  ex- 
cept to  experts  and  intimate  acquaintances,  it 
does  not  exclude  latter,  and  any  witness  may 
testify  to  appearance  in  respect  to  person  be- 
ing rational  or  irrational,  etc — People  va. 
Manoogian,  141  Cal.  592,  595,  75  Pac  Rep.  177. 
See  People  vs.  Lavelle,  71  CaL  351,  12  Pac 
Rep.  226. 

85.  Mariced  ehanse  in  man*a  babit  of 
tbongbt  is  strong  evidence  of  his  mental  un- 
soundness, and  absence  of  such  change  is  evi- 
dence of  contrary,  and  where  court  refuses  to 
allow  witness  to  testify  whether  or  not  there 
had  been  any  change  in  mental  condition  or 
capacity  of  deceased,  provided  witness  was 
asked  for  facts  about  change,  and  not  for  con- 
clusion, held  that  court  erred. — Estate  of  Car- 
penter, 79  CaL  882,  887,  21  Pac  Rep.  835. 

56.  Condition  of  deceased. — ^Where  question 
calls  for  result  of  observation  of  deceased  at 
various  times,  witnesses  came  in  contact  w^lth 
him,  as  to  his  appearance,  whether  rational 
or  irrational,  testimony  is  admissible  and  wit- 
nesses need  not  be  intimate  acquaintances. — 
People  vs.  Manoogian,  141  Cal.  692,  696,  76  Pac 
Rep.   177. 

57.  Conillct  of  evidence — Verdict  of  Jnry  is 
determinative  and  conclusive  upon  subject  of 
mental  soundness  of  testatrix  where  conflict 
Is  raised  and  under  familiar  rule  appellate 
court  will  not  disturb  verdict. — Estate  of  Mc- 
Kenna, 143  CaL  680,  583,  77  Pac.  Rep.  461. 

55.  Conversations  wltb  testatrix  prior  and 
subsequent  to  making  of  will  upon  issue  of 
mental  soundness  are  admissible  for  purpose 
of  permitting  Jury  to  Judge  of  mental  condi- 
tion of  testatrix  at  time  of  making  of  will 
but  not  for  purpose  of  establishing  truth  of 
matters  referred  to  as  facts. — Estate  of  Mc- 
Kenna, 143  CaL  680,  686,  77  Pac.  Rep.  461. 

59.  How  conclasion  reached. — Conclusion  is 
reached  not  as  sequence  of  knowledge  in  refer- 
ence to  occult  mental  conditions,  but  as  result 
of    observed    facts    patent    to    all,    concerning 
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"Which  non-expert  la  as  competent  to  judge  as 
trained  specialist. — ^Holland  vs.  ZoUner,  102 
Cal.   633,   639,   86   Pac.  Rep.   930,   37  Id.   281. 

60.  Physicians  as  experts  are  permitted  to 
state  their  opinion  on  hypothetical  questions 
aa  to  soundness  or  unsoundness  of  mind  ot 
person  described  therein. — Estate  of  Blake,  136 
Cal.  306,  807,  68  Pac.  Rep.  827. 

61.  Role  Is  llberaL — Rule  permitting:  Intro- 
duction of  conversations  or  declarations  of 
testatrix  Is  quite  liberal  and  much  may  be  ad- 
mitted under  It  which  if  offered  as  testimony 
to  prove  facts  would  be  rejected. — Estate  of 
McKenna,  143  Cal.  680,  686,  77  Pac  Rep.  461. 

62.  NRGLJGBNGB — ^Proof  of  not  restrlcted.^- 

This  section  alone  refers  to  case  where  opin- 
ion evidence  may  be  given,  and  In  no  way 
purports  to  curtail  rights  of  defendant  to 
show  his  acts,  declarations,  etc,  as  evidence 
tending  to  prove  his  neglect. — People  vs.  Ells- 
worth, 127  Cal.  595,  596,  60  Pac  Rep.  161. 

As  to  repairs,  evidence  of  to  show  prior 
Mcslisence,  see  notes  67  Am.  St.  Rep.  188-187; 
18  Am.  St.  Rep.  307-810. 

6S.  NON-BXPBRTS  —  GBNBRAL  RUIiB  ^ 
Opinions  not  admissible. — ^The  general  rule  Is 
that  opinions  of  non-expert  witnesses  are  not 
admissible  In  evidence.  They  must  state  facts 
and  not  opinions  deduced  from  facts,  leaving 
to  Jury,  whose  province  It  is,  to  draw  proper 
inference  from  facts  when  stated. — Holland  vs. 
Zollner,  102  Cal.  6^3,  637,  36  Pac  Rep.  930, 
37  Id.  231. 

64.  Bxceptions. — There  are  number  of  ex- 
ceptions as  clearly  defined  and  thoroughly  es- 
tablished as  rule  Itself.  One  is  opinions  of 
ordinary  witnesses,   derived   from   observation, 

.  are  admissible  In  evidence,  when  from  nature 
'  of  subject,  under  Investigation,  no  better  evi- 
dence can  be  obtained.  This  applies  to  ques- 
tions of  Identity,  handwriting,  quantity,  value, 
weight,  measure,  time,  distance,  veracity,  form, 
size,  age,  strength,  heat,  cold,  sickness,  and 
health;  questions  also  concerning  mental  and 
moral  aspects  of  humanity  such  as  disposi- 
tion and  temper,  anger,  fear,  excitement,  in- 
toxication, veracity,  general  character,  etc^ 
Holland  vs.  Zollner,  102  Cal.  633,  638,  36  Pac. 
Rep.   930,  37  Id.  231. 

65.  The  exception  necessarily  covers  what 
is  beyond  power  of  accurate  description:  Love, 
hatred,  sorrow,  Joy,  and  various  other  mental 
and  moral  observations  find  outward  expres- 
sion as  clear  to  observer  as  any  fact  coming 
to  his  observation,  but  he  can  only  give  ex- 
pression to  fact  by  giving  what,  to  him.  Is 
ultimate  fact  and  which  we  call  opinion.— 
Holland  vs.  Zollner,  102  Cal.  683,  639,  36  Pac 
Rep.  930,  37  Id.  231. 

66.  Reason  of  role.— The  paucity  of  language 
and  Incompetency  of  witnesses  to  describe 
graphically  photograph  left  upon  mind  by  ob- 
served facts  renders  every  effort  to  convey  to 
Jury  an  adequate,  conception  of  ultimate  fact 
futile,  except  by  announcing  conclusion  in 
their  own  minds.— Holland  vs.  Zollner,  102  Cal. 
633,  636,  637,  36  Pac.  Rep.  930,  37  Id.  231.  See 
People  vs.  Lavelle,  71  Cal.  361,  12  Pac  Rep. 
226;  De  Witt  vs.  Barly,  17  N.  Y.  340. 

67.  Sanity      of      testator-— Non-professional 


witnesses  not  subscribing  witnesses  to  will 
may  testify  to  their  opinions  in  regard  to 
sanity  of  testator  when  founded  upon  their 
knowledge  and  observation  of  testator's  ap- 
pearance and  conduct. — Estate  of  Toomes,  64 
CaL  609,  618.  See  Hardy  vs.  Merrill,  66  N.  H. 
227. 

68.  State  of  mind  of  third  person.— A  wit- 
ness, even  though  not  an  expert,  who  details 
conversation  between  himself  &nd  another,  may 
also.  In  connection  therewith,  state  his  opin- 
ion, belief,  or  Impression  as  to  state  of  mind 
of  such  person  as  It  seemed  or  appeared  to 
him  at  time  of  conversation. — People  vs. 
Wreden,  69  Cal.  392,  394.  See  People  vs.  San- 
ford,  43  Cal.  29. 

As  to  opinion  of  non-expert^  see  note  19  Am. 
Rep.  410-412.  , 

69.  NUMBER  OF  "WITNESSBS— Jndge  la 
bonnd  to  same  rule  as  Jury. — ^A  Judge  has  no 
more  right  to  arbitrarily  reject  evidence  than 
has  Jury,  but  should  be  governed  by  same 
rules  and  not  be  bound  to  decide  in  conformity 
with  declarations  of  any  number  of  witnesses, 
which  do  not  produce  conviction,  against  pre- 
sumption or  other  evidence  satisfying  mind. — 
Prewett  vs.  Dyer,  107  Cal.  154,  159.  40  Pac 
Rep.   105. 

OIKer  to  compromise,  as  to,  see  post  |  2079  and 

not^. 

70.  OPINION  BVIDBNCB  —  General  rule- 
Jury  to  draw  inference. — The  general  rule  Is 
that  witnesses  must  testify  to  facts  and  not 
to  opinions,  and  that  whenever  question  to  be 
determined  Is  result  of  common  experience  of 
all  men  of  ordinary  education,  or  to  be  inferred 
from  particular  facts.  Inference  is  to  be  drawn 
by  Jury  and  not  by  witnesses. — Sappenfleld  vs. 
Main  Street  &  A.  P.  R.  Co.,  91  Cal.  48,  60,  27 
Pac.  Rep.  59. 

As  to  opinion  evidence,  see  notes  46  Am.  Dec. 
736;  59  Am.  Rep.  176-181;  10  Am.  St.  Rep.  63,  64; 
26  Am.  St.  Rep.  166-159. 

71.  ORDBR  OF  PROOF — General  rule  Is  that 
mere  order  In  which  evidence  may  be  intro- 
duced is  yery  much  in  discretion  of  court  and 
will  not  be  interfered  with  by  appellate  court, 
except  In  cases  of  abuse  of  such  discretion. — 
Bates  vs.  Tower,  103  Cal.  404,  406,  37  Pac. 
Rep.  385.  See  Crosett  vs.  Whelan,  44  Cal. 
200;  People  vs.  Shainwold,  51  Cal.  468. 

As  to  admission  of  partner  after  dissolution, 
see  note  40  Am.  St.  Rep.  666-677. 

As  to  construction  of  word  '^arty,"  see  ante 
§  1866  and  note  par.  2.--Howell  vs.  Budd,  91 
Cal.  342,  363,  27  Pac  Rep.  747. 

72.  PBDIGRBB — ^Declarations  of — ^Bntry  in 
bible.— This  section  makes  it  evident  that  dec- 
laration of  living  person  Is  not  to  be  received, 
nor  does  section  authorize  admission  of  writ- 
ten declaration  simply  because  made  in 
family  bible,  unless  It  Is  otherwise  admissible 
as  written  declaration,  and  then  only  as  evi- 
dence of  pedigree.— People  vs.  Mayne,  118  Cal. 
516,  520,  50  Pac.  Rep.  664. 

78.  Bntry  in  family  blble--<}reater  weight 
than  verbal  declaration. — An  entry  In  the  fam- 
ily bible  is  a  written  declaration  of  •  a  fact 
made  out  of  court,  and  not  under  the  sanction 
of  an  oath,  or  with  any  opportunity  to  test  its 
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correctness  by  means  of  cross-examination.  It 
is  but  a  declaration  by  the  person  who  made 
the  entry,  and  is  of  the  same  character  as  any 
other  declaration,  whether  written  or  oral. 
Beingr  made  in  a  book,  where  entries  of  this 
nature  are  often  made.  It  is  entitled  to  grreatsr 
weight  by  reason  of  its  formality  than  would 
be  a  simple  verbal  declaration,  but  the  prin- 
ciples upon  which  it  is  received  in  evidence 
are  the  same  as  grovern  verbal  declarations  of 
the  same  fact.  It  is  hearsay  evidence,  and 
subject  to  the  greneral  rule  by  which  that  class 
of  evidence  is  groverned,  that  the  facts,  souerht 
to  be  established,  cannot  be  otherwise  shown. — 
People  vs.  Mayne,  118  Cal.  616,  618,  62  Am.  St. 
Hep.  266,  60  Pac.  Rep.  664. 

74.  S«ttie>— AdntiMlbUItT  of  famUx  bible  de- 
pends on  proof  tbat  It  Is  family  bible. — ^Where 
the  testimony  of  a  mother  of  a  child  went 
to  prove  the  fact,  that  at  the  date  in  Question 
she  was  under  the  Age  of  fourteen,  and  the 
mother  when  on  the  witness  stand  was  shown 
a  book,  and  testified  that  it  was  hers,  and 
that  it  was  her  family  bible,  and  that  it  con- 
tained the  record  of  her  family,  and  among 
other  entries  the  name  of  the  child,  and  the 
date  of  her  birth,  and  the  mother  testified 
that  it  was  correct,  objection  made  to  the  in- 
troduction of  the  record,  on  the  ground  that 
it  appeared  that  the  record  was  in  English, 
that  the  mother  did  not  know  how  to  read,  or 
write,  English,  and  could  not  tell  whether  or 
not  the  record  was  correct,  was  properly  over- 
ruled. The  admissibility  of  the  book  did  not 
depend  upon  proof  of  handwriting  or  author- 
Khip  of  the  entries;  it  depended  upon  proof  of 
the  fact  that  it  was  the  family  bible,  which 
evidence  was  afforded  by  the  testimony  of  the 
mother. — People  vs.  Ratz,  116  Cal.  132,  134, 
46  Pac.  Rep.  016. 

75.  Same — ^Alterations  In  family  bible  to  be 
shown  before  entry  adnUtted. — Whether  there 
has  been  any  material  alteration  In  the  entry 
in  a  family  bible  is  to  be  determined  by  the 
court  wlv  n  It  is  offered  and  before  it  should 
be  presented  to  the  Jury.  In  the  absence  of 
any  showing  to  the  contrary,  it  must  be  as- 
sumed that  the  court  was  satisfied  that  any 
alteration  appearing  wa^  immaterial,  like  mat- 
ters addressed  to  its  discretion.  This  ruling 
in  this  respect  is  not  open  to  review  unless 
it  is  made  to  appear  that  the  discretion  was 
abused. — People  vs.  Mayne,  118  Cal.  616,  618, 
62  Am.  St.  Rep.  256,  60  Pac.  Rep.  664. 

70.  Common-law  role  retained. — Common - 
law  rule  regarding  common  reputation  was 
limited  to  family,  and  subdivision  11  of  this 
section,  read  with  fi  1862  ante,  was  simply 
restatement  of  common-law  principle  that  dec- 
larations going  to  establish  pedigree  must 
be  declarations  of  the  members  of  the  family. — 
Estate  of  Heaton,  136  Cal.  886,  888,  67  Pac.  Rep. 
821. 

77.  Same — Not  broadened. — Cases  are  few 
where  it  has  been  held  that  pedigree  may  be 
established  by  common  reputation  in  neigh- 
borhood, and  this  section  was  never  intended 
to  broaden  common-law  rule  upon  this  ques- 
tion.—-Estate  of  Heaton,  186  Cal.  886,  388,  67 
Pac  Rep.  821. 

78.  Common   reputation* — This    section    was 


never  Intended  to  broaden  common-larw  rule 
limiting  common  reputation  as  to  pedigree 
to  declarations  of  members  of  family. — Estate 
of  Mills,  187  Cal.  298,  303,  70  Pac  Rep.  91. 

79.  General  repute  and  common  reputation 
in  family,  and  not  oommon  reputation  in  com- 
munity, is  material  element  of  evidence  goingr 
to  establish  pedigree. — Estate  of  Heaton,  135 
Cal.  385,  388,  67  Pac.  Rep.  321. 

80.  PBRSONAIi  APPBABANOE  OP  DB- 
PBNDANT— Bvidenoe  of. — ^Where  the  evidence 
sought  to  be  elicited  was  not  opinion  of  wit- 
ness as  to  mental  sanity  of  defendant,  based 
on  an  acquaintance  with  him,  but  was  rather 
as  to  fact,  namely  his  personal  appearance, 
whether  rational  or  irrational,  it  is  admis- 
sible.— People  vs.  Lavelle,  71  Cal.  361,  362,  12 
Pac.  Rep.  226. 

As  to  pbyslcal  ezamlnntlont  power  of  eonrt 
to  enforce,  see  notes  49  Am.  Rep.  726-730; 
3  Am.  St.  Rep.  656,  667;  68  Am.  St  Rep.  243- 
261. 


81.  PROVISrCTB  OF  JURY— Inferences  to 
tabllsb  oltlmnte  facts* — ^The  Jury,  by  exercise 
of  their  Judgment  or  reason,  warranted  by  con- 
siderations of  usual  propensities  or  passions  of 
men,  may  make  such  deductions  or  draw  such 
inferences  from  facts  proven  as  will  establish 
ultimate  fact  or  facts  in  issue. — People  vs.  Don- 
noUy.  143  Cal.  394,  398,  77  Pac  Rep.   177. 

82.  RBI«ATIONSHIP    TO    DBCBASBD.— Acttf 

and  declarations  of  deceased  in  respect  to  re- 
lationship of  claimant  to  him  in  proper  case 
and  where  question  is  in  issue  are  admissible  — 
Estate  of  Kennedy  (Cal.  June  12,  1894),  36  Pac 
Rep.   1030. 

8B.  RBPORTBR8'  NOTES.-— Reporters'  notes 
are  but  written  memorandum  of  third  person 
taken  at  time  testimony  is  given  under  official 
sanction.  If  properly  written  out  and  certified, 
they  are  admissible  in  evidenoe  without  fur- 
ther verification,  and  would  be  evidence  of 
former  testimony,  but  not  the  only  competent 
evidence. — ^Meyer  vs.  Foster,  147  *  Cal.  166,  81 
Pac.   Rep.   402. 

Res  Kestse. — ^As  to,  see  ante  8  I860  and  note; 
also  notes  36  Am.  Rep.  829;  68  Am.  Rep.  666-668. 

84^  «SAllfB  PARTIBS»»>-Constmctlen  of  the 
phrase. — Term  **same  parties"  can  be  construed 
so  as  to  include  successors  in  interest,  for  while 
successor  may  not  have  had  an  opportunity  to 
cross-examine  witness,  y^'t  person  in  whose 
shoes  he  stands  had,  and  that  is  suflicient. — 
Briggs  vs.  Briggs,  80  Cal.  253,  266,  22  Pac. 
Rep.  334. 

As  to  sanity^  opinion  respecting,  see  note  6 
Am.  Dec  69-61. 

8S.  SBCONDART  BTIDBXCB  OF  CON- 
TRACT.— In  considering  contract,  if  no  cony 
exists,  contents  may  be  proved  by  parol  evi- 
dence by  witnesses  who  have  seen  and  read  it 
and  can  speak  pointedly  and  clearly  of  its 
tenor  and  contents. — ^Nicholson  vs.  Tarpey,  89 
Cal.  617.  621,  622,  26  Pac  Rep.  1101.  See 
United  States  vs.  Britan,  2  Mas.  C.  C.  464, 
24  Fed.  Cas.  1239. 

8«.  STAlrUTB  OF  lilMITATIOlfS— Revival 
bT  ^o-obHgor. — Power  of  each  of  parties  in- 
terested to  act  for  others  is  confined  to  con- 
tract by  which  relation  is  created,  and  cannot 
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extend  to  maklnff  of  new  contracts,  and  admis- 
Blon  of  one  of  several  joint  oblierors  cannot 
revive  cause  of  action  against  others  barred 
ty  statute. — State  L.  &  T.  Co.  vs.  Cochran,  180 
Cal.  245,  266,  62  Pac.  Rep.  466,  600. 

As  to  declarations  of  testator  to  shoirr  nndne 
imflaemee,  see  note  3  Am.  Dec.  395. 

87.  <^SA6C — ^Ebctent  to,  and  purpose  for, 
which  admitted. — Usagre  cannot  be  given  in  evi- 
dence to  relieve  party  from  his  express  stipu- 
lation, or  to  vary  contract  certain  in  its  terms, 
but  it  has  legitimate  office  in  aiding  to  in- 
terpret intentions  of  parties  to  contract,  real 
character  of  which  is  to  be  ascertained  not 
from  express  stipulations,  but  from  general 
Implication  and  presumption. — ^Burns  vs.  Sen- 
nett.  99  Cal.  363,  371,  33  Pac.  Rep.  916. 

88.  General  usage  or  custom  of  trade,  much 
less  mere  business  regulation  of  one  of  par- 
ties, cannot  be  proven  to  relieve  l)arty  from 
his  express  stipulation  or  to  vary  written  con- 
tract, which  is  certain  in  its  terms.  The  rules 
and  regulations  of  railroad  company  are  not 
of  greater  potency  than  law  of  land  (dis.  op. 
of  Justice  Shaw). — Ames  vs.  Southern  Pac.  Co., 
141    Cal.   728,    736,   75   Pac.   Rep.    310. 

As  to  custom  and  usage,  effect  of  as  evU 
dencct  see  notes  60  Am.  Dec.  97-106;  6  Am.  Rep. 
678-682;  18  Am.  Rep.  204-207;  9  Am.  St.  Rep. 
513;  11  Am.  St.  Rep.  632. 

As  to  declarations  of  testator  to  Impeach  or 
Invalidate  will,  see  notes  52  Am.  Dec.  157-169; 
62  Am.  Dec.  80,  81;  59  Am.  Rep.  399. 

80.  'WITNESS  OUT  OP  STATE.— Where  wit- 
ness testified  on  former  trial,  between  same 
parties,  and  in  same  cause  of  action,  and  tran- 
script of  his  testimony  was  offered  in  evi- 
dence in  subsequent  trial  on  proof  that  wit- 
ness was  out  of  state,  and  where  no  objection 
was  made  that  witness  was  not  shown  to  be 
beyond  Jurisdiction   of  court  nor   to   mode   of 


proving  his  testimony,  only  objections  being 
that  testimony  itself  was  not  signed  by  witness 
and  it  was  not  his  deposition,  and  that  it  was 
secondary  evidence,  held,  that  admission  of 
transcript  of  testimony  in  evidence  was  not 
prejudicial  error. — ^Hicks  vs.  Lovell,  6r4  Cal.  14. 
22,  27  Pac.  Rep.  942. 

80.  'H>ut  of  the  lurlsdlctlon"  means  without 
state,  and  so  beyond  reach  of  any  process  of 
our  courts  compelling  his  testimony. — ^Meyer  vs. 
Roth,  51  Cal.  582,  583. 

01.  Same — Where  witness  la  not. — Where 
personal  attendance  of  witness  could  not  be 
compelled  under  9 1909  post,  but  her  deposi- 
tion could  have  been  taken  under  9  2021  post, 
and  her  attendance  before  officer  appointed 
to  take  such  deposition  should  have  been  com- 
pelled (S8 1986,  1991  post),  court  erred  in 
admitting  In  evidence  her  testimony  given 
at  former  trial. — Butcher  vs.  Vaca  Valley  R, 
Co.,   56   Cal.   598,   599. 

02.  Reporter's  notes  of  evidence  should  not 
be  admitted  when  witness  was  at  the  time  of 
trial  resident  of  state,  living  in  an  adjoining 
county.  If  beyond  reach  of  subpoena  this 
would  not  authorize  admission  of  this  evi- 
dence. The  provision  of  this  section  is  merely 
repetition  of  rules  of  evidence  theretofore  ex- 
iBting.— Meyer  vs.  Roth,   61  Cal.  582,   583. 

03.  TnaiTTEN  CONTRACT  — CANNOT  BE 
VARIED  BY  PAROL  PROOF  OF  CUSTOM, 

where  contract  is  certain  in  Its  terms. — ^With- 
ers vs.  Moore,  140  Cal.  591,  597,  74  Pac.  Rep. 
159.  See  HoIIoway  vs.  McNear,  81  Cal.  154, 
156,  22  Pac.  Rep.  514;  Burns  vs.  Sennett,  99  Cal. 
363,  33  Pac.  Rep.  916;  Ah  Tong  vs.  Earle  Fruit 
Co.,  112  Cal.  679,  681,  45  Pac."  Rep.  7;  Milwau- 
kee M.  I.  Co.  vs.  Palatine  Ins.  Co.,  128  Cal.  71, 
74,  60  Pac.  Rep;  518. 
See  ante  8  1856  and  note  par.  86. 
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TITLE   11. 

OF    THE    KINDS    AND    DEGREES   OF    EVIDENCE. 

Knowledge  of  the  Court,  S  1875. 

Witnesses,  §§  1878-1884. 

Weitinqs,  §§  1887-1951. 

Material  Objects  Presented  to  the  Senses,  Other  than  Writinos,  |  1954. 

Indirect  Evidence,  Influences  and  Presumptions,  §§  1957-1963. 

Indispensable  Evidence,  §§  1967-1974. 


yn.    Conclusive  and  Unanswerable  Evidence,  S  1978. 


CHAPTER  I. 


KNOWLEDGE   OP  THE   COURT. 


J 1875.    Certain  facts  of  general  notoriety  assumed  to  be  true.    Specification  of  sucli  facta. 

§  1876.  CERTAIN  FACTS  OF  GENERAL  N0T0RIET7  ASSUNED  TO  BE 
TRUE.  SPECIFICATION  OF  SUCH  FACTS.  Courts  take  judicial  notice  of  the 
following  facts : 

1.  The  true  signification  of  all  English  words  and  phrases,  and  of  all  legal  ex- 
pressions ; 

2.  Whatever  is  established  by  law; 
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3.  Public  and  private  official  acts  of  the  legislative,  executive,  and  judicial  de- 
partments of  this  state  and  of  the  United  States; 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the  United  States ; 

5.  Thb  accession  to  office  and  the  official  signatures  and  seals  of  office  of  the 
principal  officers  of  government  in  the  legislative,  executive,  and  judicial  depart- 
ments of  this  state  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every  state  or  sovereign  recog- 
nized by  the  executive  power  of  the  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  jurisdiction,  and  of  notaries 
public ; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geographical  divisions  and 
political  history  of  the  world. 

[Resort  to  books.]  In  all  these  cases  the  court  may  resort  for  its  aid  to  appro- 
priate books  or  documents  of  reference. 

History:  Enacted  Mareh  11,  1872;  amended  by  Gode  Ck)mmifl8ion,  Aot  Mareh 
8,  1901;  Stats,  and  Amdts.  1900-1,  p.  241,  act  held  nneonstitutional^  see  history^ 
S5  ante. 


1.  Applied;  dted,  construed,  referred  to. 

2.  Acts  of  Congress. 

3.  Acts    of    legislative    department — ^Public 

and  private. 

4.  Appellate   court — ^Takes   same   notice   as 

trial  court. 

5.  Automobile. 

6.  Boundaries  of  county. 

7.  Conditions  of  climatC;  etc 

8.  County  seats. 

9.  Decisions  of  federal  courts. 
10-12.  Expulsion  of  senator  from  office. 

13.  Improvement  of  streets  of  San  Francisco. 

14.  Incorporation  of  city. 

15;  16.  Judgments — Introducing  evidence  of. 

17.  Journals  of  senate  and  assembly. 

18.  Laws  relating  to  tax-deeds. 

19.  Legal  expressions  in  the  constitution  and 

laws. 

20.  Location  of  lot. 

21.  Mathematics — Science  of  mensuration. 
22-24.  Means  of  acquiring  knowledge. 

25.  Mexican  grant — Vacation  of  decree  con- 

firming. 

26.  New  trial — Change  of  judges. 

27.  Non-official    reports    of    decisions— Vari- 

ance. 

28.  Notaries   public — Seals   of — ^Judicial   no- 

tice. 

29.  Ordinances  of  municipal  corporations. 

30.  Same — ^Municipal  court  has  knowledge  of. 
31;  32.  Pleadings — Not   required   to  allege   facts 

of  which  court  takes  judicial  notice. 

33.  Settling  statement— Change  of  judge. 

34.  Statute — ^Variance   between   original   and 

printed. 

35.  Supreme  court   of  United  States— Opin- 

ions of. 

36.  Streets  ana  ^heir  relation  to  each  other. 
37;  38.  Same — ^Limitation  of  rule. 

39.  Same — ^Van  Ness  map. 

40.  Township — Location  of. 

41.  United  States  statutes — Public  lands. 

1.  APPLIKD;  CITED,  CONSTRUED,  RE- 
FERRED TO;  etc.,  in:  People  vs.  Hasar,  62 
Cal  171,  188  (cited):  Brady  vs.  Pagre,  b9  Cal.  62, 
65   (applied);  People  vs.  Chee  Kee,  61  Cal.  404 


(cited);  People  vs.  Williams,  64  Cal.  87,  91,  27 
Pac.   Rep.   939    (cited);   Cummingrs   vs.   Conlan, 
66  Cal.  403,  412,  6  Pac  Rep.  796,  903   (applied): 
Oakland  Pav.  Co.  vs.  Hilton,  69  Cal.   479,  495, 
11  Pac  Rep.  3  (construed  with  other  sections); 
Grennan  vs.  McGregor,  78  Cal.  258,  262,  20  Pac, 
Rep.  559  (cited) ;  Sharon  vs.  Sharon,  79  Cal.  633, 
697,  22  Pac.  Rep.  26,  131   (construed);  Faekler 
vs.  WrifiTht,  86  CaL  210,  211,  24  Pac  Rep  996  (ap- 
plied; Ohm  vs.  San  Francisco  (Cal.  Dec  9, 1890). 
25  Pac  Rep.  165   (applied);  Cole  vs.  Sesrraves. 
88  Cal.   103,   105,   25   Pac   Rep.    1109    (applied): 
People  vs.  Wong  Wang,  92  Cal.  277,  280,  28  Pai 
Rep.  270  (cited);  People  vs.  Etting,  99  Cal.  57' 
579,  34  Pac.  Rep.  237   (cited);  People  vs.  Wa: 
lace,  101  Cal.  281,  283,  85  Pac.  Re\>.  962  (cited    . 
Sheehy  vs.  Shinn,  103  Cal.  325,  329,  37  Pac  Re 
893  (construed);  Rogers  vs.  Cady,  104  Cal.  2 
290,  43  Am.  St.  Rep.   100,  38  Pac  Rep.  81   r 
plied);   McLaughlin   vs.   Menotti,   106   Cal. 
674,    38    Pac    Rep.    973    (applied);    Digglns 
Hartshorne,  108  Cal.  154,  158,  41  Pac  Rep. 
(construed);  Southern  Pac  R.  Co.  vs.  Paini> 
113  Cal.   247,   266,  46   Pac  Rep.   320    (constrii 
with  8  1906  post  In  dls.  op.  of  Van  Fleet,  J.) ;  Pc 
pie  vs.  Mayes,  lis  Cal.  618,  625,  45  Pac  Rep.  So* 
(applied    and    construed'    in     connection     with 
8  2102  post);  Mullan  vs.  State,  114  Cal.  578,  681, 
46  Pac.  Rep.  670,  34  L.  R.  A.  262  (applied);  Ex 
parte  Davis,  115  Cal.  445,  447,  47  Pac  Rep.  258 
(applied   and   construed);   Davis   vs.   Whidden, 
117   Cal.   618,   623.   49  Pac  Rep.   766    (construed 
and   applied);    Hines   vs.   Miller,    122   Cal.    517, 
519.  55  Pac.  Rep.  401  (applied);  Scanlan  vs.  San 
Francisco  &  S,  J.  V.  R.  Co.  (Cal.  Dec.  23,  189S), 
55  Pac.  Rep.  694   (applied);  People  vs.  O'Brien, 
130  CaL  1,  6,  62  Pac.  Rep.  297  (cited) ;  Bryan  vs. 
Abbott.  131  Cal.  222,  225,  63  Pac  Rep.  863   (ap- 
plied); Coleman  vs.  Le  Franc,  137  Cal.  214,  216, 
69  Pac.   Rep.   1010    (cited);   French  vs.   .Senate, 
146   Cal.    604,   608.   80   Pac   Rep.    1031    (subd.    2 
construed  and  applied);   Ex  parte  Berry   (CaL 
Aug.  10,  1905),  82  Pac  Rep.  44   (applied);  Par- 
dee vs.  Schanzlin   (CaL  App.  May  15,  1906),   86 
Pac.  Rep.  812  (subd.  7  applied). 

2.     ACTS   OF   CONGRESS. — State   courts   are 
required  to  take  Judicial  notice  of  acts  of  Con- 
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grress  and  of  decisions  by  supreme  court  in- 
terpreting and  determinlnff  effect  thereof.— 
Southern  Pac.  R.  Co.  vs.  Painter,  118  CaL  247, 
253,  45  Pac.  Rep.  320  (Van  Fleet,  J.,  iia.). 

8.  ACTS  OF  LEGISLATIVE  DESPARTMESNT 
— ^Public  and  private. — Courts  take  judicial  no- 
tice of  public  and  private  acts  of  lesrislative  de- 
partments of  state. — French  vs.  Senate,  146  Cal. 
604,  608.  80  Pac.  Rep.  1081.  See  MuUan  vs.  State, 
114  Cal.  578,  681,  46  Pac.  Rep.  670,  34  L.  R.  A. 
262;  Davis  vs.  Whidden,  117  Cal.  618.  628,  49 
Pac  Rep.  766. 

4.  appellate:  court— r^kea  aame  notice 
aa  trial  court. — The  Judicial  knowledge  held  or 
obtained  by  court  and  stated  to  jury  cannot  be 
controverted  on  appeal  by  affidavits  which  are 
merely  contradictory  of  correctness  of  such 
statement.  The  appellate  court  takes  Judicial 
notice  of  fact,  in  same  manner  as  does  trial 
court,  but  in  absence  of  any  manifest  error 
fact  as  stated  by  trial  court  will  be  assumed 
to  be  correct,  and  appellant  will  be  required  to 
show  affirmatively  that  court  erred  in  its  state- 
ment.— People  vs.  Mayes,  118  Cal.  618,  625,  46 
Pac.  Rep.  860. 

5.  AUTOMOBILE.— Court  will  take  Judicial 
notice  of  an  automobile,  and  Its  characteris- 
tics, and  the  consequences  of  its  use;  that  it 

makes  an  unusual  noise;  that  it  can  and  usually 
does  so  on  common  roads  with  great  velocity, 
and  is  hierhly  dangerous  on  county  roads. — Ex 
parte  Berry  (Cal.  Aug.  10,  1905),  82  Pac.  Rep. 
44. 

6.  BOUNDARIES  OF  COUNTY  are  "estab- 
lished by  law"  and  government  surveys  of 
public  lands  "are  official  acts  of  Judicial  de- 
partment of  United  States,"  and  are  matters  of 
official  record. — Rogers  vs.  Cady,  104  Cal.  288, 
291,  43  Am.  St.  Rep.  100,  88  Pac.  Rep.  81. 

7.  CONDITIONS  OF  CLIMATE,  etc.— Court 
cafinot  take  Judicial  notice  that  conditions  as 
to  climate,  soil,  topography,  and  rainfall  are 
same  in  mountains  of  Santa  Cruz  as  they  are  in 
southern  part  of  Santa  Clara  County. — Santa 
Cruz  vs.  Enright,  95  Cal.  105,  116,  80  Pac.  Rep. 
197. 

8.  COUNTY  SEATS.— Under  subd.  2,  not  only 
superior  court,  but  supreme  court  takes  Judi- 
cial notice  that  Susanvllle  is  county  seat  of 
Lassen  County. — Cole  vs.  Segraves,  88  Cal.  103, 
105,   25  Pac.  Rep.   1109. 

8.  DECISIONS  OF  FEDERAL  COURTS  are 
official  acts  of  the  judicial  department  of  the 
United  States,  the  matters  therein  decided  are 
matters  6f  notoriety,  the  verity  of  such  mat- 
ters is  not  disputed,  and  we  are  as  much 
bound  to  notice  them  as  we  are  the  laws  of 
nature  or  the  acts  of  the  legislature. — Sharon 
vs.  Sharon,  79  Cal.  633,  697,  22  Pac.  Rep.  263. 
See  Romero  vs.  United  States,  68  U.  8.  (1  Wall.), 
721,  742.  bk.  17  L.  ed.  627. 

10.  EXPULSION  OF  SENATOR  FROM 
OFFICE. — Courts  take  Judicial  notice  of  charges 
preferred  against  senators  in  senate  and  pro- 
ceedings by  which  such  senators  are  expelled 
and  which  are  entered  upon  Journal  of  senate. 
--French  vs.  Senate,  146  Cal.  604,  608,  80  Pac. 
Rep.  1031. 

11.  Supreme  court  is  bound  to  take  notice 
that  charges  were  preferred  against  petitlonera 


in  senate  of  State;  that  they  were  referred  to 
committee:  that  committee  reported  and  rec- 
ommended that  petitioners  be  expelled  find  all 
of  proceedings  taken  by  senate  upon  report  to 
that  committee. — French  vs.  Senate,  146  Cal. 
604,  608,  80  Pac.  Rep.  1031. 

12.  Court  takes  Judicial  notice  of  acts  of 
legislature,  among  which  are  the  proceedings 
by  which  petitioners  were  expelled  and  which 
are  entered  upon  Journal  of  senate. — French  vs. 
Senate,  146  Cal.  604,  80  Pao.  Rep.  1031. 

1&  IMPROVEMENT  OF  STREETS  OF  SAN 
FRANCISCO. — Courts  take  Judicial  notice  of 
statute  under  which  any  Improvements  of  ; 
streets  in  city  and  county  of  San  Francisco 
have  been  made. — Conlin  vs.  Board  of  Super- 
visors, 99  Cal.  17,  23,  37  Am.  St  Rep.  17,  33  Pa6. 
Rep.  768,  21  L.  R.  A.  474. 

14.  INCORPORATION  OF  CITY.— Court  will 
take  Judicial  notice  that  an  Incorporated  city 
is  incorporated. — Bryan  vs.  Abbott,  131  Cal.  222, 
225,  63  Pac.  Rep.  868. 

16.     JUDGMENTS — Introducing  evidence  of.— 

If  a  party,  relying  on  Judgment  of  any  court 
of  this  state,  or  of  United  States,  may  abstain 
entirely  from  producing  record,  or  Indeed  any 
evidence  of  such  Judgment  and  may  require 
court  to  ascertain  fact  for  itself,  then  great 
and  hitherto  unnoticed  change  in  rules  of  evi- 
dence has  been  wrought  by  this  section  (dis. 
op.  Van  Fleet,  J.). — Southern  Pac.  R.  Co.  vs. 
Painter,  118  CaL  247,  266,  46  Pac.  Rep.  320.  , 

16.  Where  an  agreed  statement  incidentally  ' 
refers  to  case  reported  in  United  States  reports 
giving  volume  and  page,  but  no  facts  are 
stated  showing  that  plaintiff  was  party  to  that 
action  or  what  issues  therein  were  or  whether 
court  had  Jurisdiction,  it  does  not  furnish  evi- 
dence upon  which  finding  of  estoppel  by  Judg- 
ment should  be  predicated. — Southern  Pac.  R. 
Co.  vs.  Painter,  113  Cal.  247,  266,  46  Pac.  Rep. 
820  (dls.  op.  Van  Fleet,  J.). 

17.  JOURNALS  OF  SENATE  AND  ASSEM- 
BLY.— Original  Journals  of  clerks  of  assembly 
and  senate,  and  Journals  published  as  required 
by  constitution,  may  come  within  scope  of  judi- 
cial knowledge  (held  but  not  decided). — Oak- 
land Pav.  Co.  vs.  Hilton,  69  Cal.  479.  495,  11  Pac. 
Rep.  3. 

18.  LAl^S  RELATING  TO  TAX-DEEDS.— 
Courts  take  Judicial  notice  of  laws  relating  to 
proceedings  leading  up  to  execution  of  tax- 
deed,  and  if  tax-deed  recites  performance  of 
acts  required  by  law,  burden  of  proving  non- 
compliance is  cast  upon  those  who  attack  reg- 
ularity of  several  essential  acts. — Carpenter  vs. 
Shinners,  108  Cal.  859,  364,  41  Pac  Rep.  473. 

19.  LEGAL  EXPRESSIONS  IN  CONSTITU- 
TION AND  LAWS. — Courts  must  decide  as  mat- 
ter of  law  what  framera  of  constitution  in- 
tended by  terms  they  have  employed,  and  con- 
struction given  does  not  depend  upon  evidence 
in  particular  case,  but  gives  effect  to  rule  that 
courts  take  judicial  notice  of  true  meaning  of 
all  legal  expressions  and  terms  used  in  con- 
stitution and  acts  of  legislature. — Sheehy  vs. 
Shlnn,  103  Cal.  325,  329,  37  Pac.  Rep.  393. 

20.  LOCATION  OF  LOT.— In  form  by  legal 
fiction,  which  renders  ocular  that  which  is 
occult,   we    know    that   lot   described   in   com- 
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plaint  is  lot  marked  "4"  on  the  dlag:ram.  This, 
It  seems  to  me,  Is  carrying  doctrine  of  Judicial 
notice  further  than  is  sustained  by  precedents 
(dis.  op.  McKinstry,  J.). — Brady  vs.  Pagre.  59 
Cal.   52,   57. 

21.  SIATHBMATICS.— Science  of  mensura- 
tion is  branch  of  pure  mathematics,  with  which 
court  is  presumed  to  be  acquainted  and  of 
which  it  takes  judicial  notice. — Scanlan  vs. 
San  Francisco  &  S.  J.  V.  R.  Co.  (Cal.  Dec.  23, 
1898),  55  Pac.  Rep.  694. 

22.  MESANS   OF  AGCtUIRIBTG  KBTOWLKDGfi. 

— The  judicial  notice  which  courts  take  of  mat- 
ters of  fact  embraces  those  facts  which  are 
within  common  knowledge  of  all,  or  are  of 
such  general  notoriety  as  to  need  no  evidence 
in  their  support,  and  also  those  matters  which 
do  not  depend  upon  weight  of  conflicting  evi- 
dence, but  are  in  their  nature  flxed  and  uni- 
form, and  may  be  determined  by  inspection,  as 
of  public  documents;  or  by  demonstration,  as  in 
calculations  of  an  exact  science.  If  these  mat- 
ters are  not  within  personal  knowledge  of 
judge  he  is  authorized  to  avail  himself  of  any 
source  of  information  which  be  may  deem  au- 
thentic, either  by  inquiring  of  others  or  by 
examination  of  books,  or  by  receiving  testi- 
mony of  witnesses.  As  this  knowledge  does  not 
depend  upon  weight  of  evidence  nor  deter- 
mination by  consideration  of  credibility  of  wit- 
nesses when  court  has  stated  to  Jury  fact  of 
which  it  takes  Judicial  knowledge,  correctness 
of  such  statement  is  not  to  be  controverted  or 
set  aside  on  an  appeal  by  afUdavlts  which  are 
merely  contradictory. — People  vs.  Mayes,  113 
Cal.  618,  625,  45  Pac.  Rep.  860.  See  Rogers 
vs.  Cady,  104  Cal.  288,  290,  43  Am.  St.  Rep.  100, 
38  Pac.  Rep.  81. 

23.  If  duty  is  imposed  upon  Judge  aod  it  is 
necessary  to  procure  information  as  to  matters 
of  fact  from  another  Judge  to  enable  him  to 
discharge  such  duties  intelligently,  and  no 
means  are  provided  by  statute  by  which  he 
can  obtain  Information,  he  can  legally  resort 
to  inquiry  of  such  Judge.  This  comes  within 
range  of  inquiry  allowed  to  court  in  matters 
of  Judicial  knowledge. — Cummings  vs.  Conlan, 
66  Cal.  403,  412,  5  Pac.  Rep.  796,  903. 

24.  In  order  to  remove  possibility  of  doubt 
upon  any  of  the  matters  enumerated  in  aub- 
divisons  2  and  3,  court  may  resort  for  its  aid 
to  appropriate  books  and  documents  of  refer- 
ence.—Davis  vs.  Whidden,  117  Cal.  618,  623,  49 
Pac.  Rep.  766. 

As  to  method  of  intonuAmm  court  or  refresh- 
Ins  bis  memory  as  to  lairs  of  nature,  etc.,  see 
ante  S  1827  and  note. 

25.  MEXICAN  GRANT— Vacation  of  decree 
confirming. — The  court  will  take  Judicial  notice 
of  vacation  of  decree  confirming  Mexican 
grant,  as  it  is  an  act  of  judicial  department  of 
government  of  United  States. — Ohm  vs.  San 
Francisco  (Cal.  Dec.  9,  1890),  ?5  Pac.  Rep.  155. 
See  Shanon  vs.  Sharon,  79  Cal.  633,  697,  22  Pac. 
Rep.  126,  131;  Romero  vs.  United  States,  68  U. 
S.  (1  Wall.),  721,  742,  bk.  17  L.  ed.  627. 

26.  NEW  TRIAL — Change  of  Judges. — As  to 

propriety  and  necessity  of  judge  before  whom 
motion  for  new  trial  comes,  inquiring  of  his 
predecessor    and    ascertaining    from    his    notes 


what  testimony  was  given  before  him,  see  dis- 
cussion in  Cummings  vs.  Conlan,  66  Cal.  403, 
412,  5  Pac.  Rep.  796,  903. 

27.  NON-OFFICIAL  RBPORT8  OF  DE- 
CISIONS—Variance. — ^Where  an  instruction  was 
based  upon  supposed  authority  of  case  as  re- 
ported in  Pacific  Reporter,  but  passage  does  not 
occur  in  opinion  as  reported  in  Calif^^'nia  re- 
ports, it  must  be  presumed  that  omission  was 
intentional.— Hines  vs.  Miller,  122  Cal.  517.  519, 
56  Pac.  Rep.  401;  People  vs.  O'Brien,  130  Cal. 
1,  6,  62  Pac.  Rep.  297. 

28.  NOTARIBS  PUBLIC— SBAL9  OF--Judlc- 
ial  notice  of  taken  by  courts. — Pardee  vs. 
Schanzlln  (Cal.  App.  May  16,  1906),  86  Pac 
Rep.  812. 

29.  ORDINANCESS  OF  MUNICIPAL  CORPO- 
RATIONS.— Courts  cannot  take  Judicial  notice 
of  ordinances  of  municipal  corporations  or  of 
time  when,  if  passed,  they  take  effect. — Car- 
penter vs.  Shinners,  108  Cal.  369,  364,  41  Pac. 
Rep.  473.  See  Lucas  vs.  San  Francisco,  7  Cal. 
463,  475;  Napa  vs.  Easterby,  61  Cal.  609,  617; 
Haven  vs.  The  New  Hampshire  Asylum,  13 
N.  H.  532;  Harker  vs.  Mayor  of  New  York,  17 
Wend.   (N.  Y.)   199. 

SO.     Municipal    court    has    knoi^ledgc    of. — A 

municipal  court  instituted  for  express  purpose 
of  enforcing  municipal  ordinances  which  are 
peculiar  law  of  that  forum,  are  bound  to  take 
notice  of  their  existence. — Ex  parte  Davis,  115 
Cal.  445,  447,  47  Pac.  Rep.  268;  State  vs.  Leiber, 
11  Iowa  407;  Town  of  Laporte  vs.  Goodfellow, 
47  Iowa  572;  City  of  Solomon  vs.  Hughes,  24 
Kan.  154;  City  of  McPherson  vs.  Nichols,  48 
Kan.  480,  29  Pac.  Rep.  679. 
See  note  89  Am.  Dec.  668,  669. 

81.  PLEADINGS— Not  required  to  aUege 
facta    of    which    court   takes   Judicial    notice. — 

Such  facts  will  be  considered  by  court,  although 
not  pleaded. — French  vs.  Senate,  146  Cal.  604, 
607.  80  Pac.  Rep.  1081.  See  Mullan  vs.  State, 
114  Cal.  678,  581,  46  Pac.  Rep.  670,  34  L.  R.  A. 
262;  People  ex  rel.  Drake  vs.  Mahaney,  IS 
Mich.  481. 

32.  In  action  against  the  state  the  complaint 
must  be  regarded,  under  this  section,  as  laying 
before  the  court  whatever  of  authority  there 
may  exist  in  the  law  for  the  plaintiff's  employ- 
ment to  the  same  extent  as  if  such  authority 
were  expressly  alleged. — ^Mullan  vs.  State,  114 
Cal.  578,  582.  46  Pac.  Rep.  670,  34  L.  R.  A.  262. 
See  Whiting  vs.  Townsend,  57  Cal.  615;  Faekler 
vs.  Wright,  86  Cal.  210,  24  Pac.  Rep.  996;  Cole 
vs.  Segraves.  88  Cal.  105,  25  Pac.  Rep.,  1109. 

88.  SETTLING  STATEMENT  —  Change  of 
Judge. — If  party  in  his  notice  of  intention  to 
move  for  new  trial  had  stated  that  it  would  be 
made  upon  statement  of  case  and  had  pre- 
pared and  certified  such  statement  in  manner 
and  within  time  prescribed  in  code,  Judge  who 
tried  case  and  made  decision  excepted  to  is 
proper  person  to  settle  such  statement,  whether 
at  time  it  is  presented  to  him  for  settlement  he 
is  Judge,  or  has  ceased  to  be  one.— Cummings 
vs.  Conlan,  66  Cal.  403,  5  Pac.  Rep.  796,  903. 

84.  STATUTE — ^Variance  between  original 
and  printed. — If  there  is  any  variance  between 
an  act  as  found  in  printed  volume  of  statutes 
and   original,   as   enrolled   and   deposited   with 
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secretary  of  state,  latter  must  prevail.  In  ab- 
sence of  orifiTinal  act,  copy  certified  by  Its  legal 
custodian  as  correct  must  be  accepted  as  hisrh- 
est  proof  of  its  terms. — McLaugrhlin  vs.  Me- 
notti,  105  Cal.  572,  674,  38  Pac  Rep.  973. 

SS.  SUPREME  COURT  OF  UNITED  STATES 
— Opinion  of. — ^The  courts  of  several  states  take 
Judicial  notice  of  opinion  of  supreme  court  of 
United  States  and  of  law  as  declared  therein 
In  same  way  and  to  same  extent  that  superior 
courts  of  this  state  take  judicial  notice  of  opin- 
ions of  this  court. — Southern  Pac.  R.  Co.  vs. 
Painter,  113  Cal.  247,  258,  45  Pac.  Rep.  320. 

86.  STREETS  AND  THEIR  RELATION  TO 
EACH  OTHER. — In  Street  assessment  court 
takes  Judicial  notice  of  streets,  of  their  rela- 
tion to  each  other,  and  of  directions  in  which 
they  run. — Brady  vs.  Pagre,  69  Cal.  62,  55. 

87.  'Limitation  of  rale. — Courts  cannot  take 
Judicial  notice  of  existence  of  street  that  has 
been  opened  or  adopted  by  municipal  ordinance, 
without  proof  of  passage  of  such  ordinance. — 
Digglns  vs.  Hartshorns,  108  Cal.  154,  158,  41 
Pac  Rep.  283. 

38.  When  dedication  of  streets  Is  disputed, 
courts  do  not  take  Judicial  notice  of  existence 
and  location  of  streets,  but  determine  fact  of 
dedication  upon  sufficiency  of  evidence  to  estab- 
lish it.— DifiTSlns  vs.  Hartshorne,  108  Cal.  154, 
158,  41  Pac.  Rep.  283. 

88.  <<Vnn  Ness  Map."— In  Whiting  vs.  Quack- 
enbush,  54  Cal.  306,  It  was  held  that  Inasmuch 
as  the  Van  Ness  map  had  been  made  official  by 


an  act  of  legislature,  streets  designated  thereon 
had  been  "established  by  law,"  and  that  courts- 
would    take    judicial    notice    of    them;    and    In 
Brady  vs.  Pase,  59  Cal.  52,  56,  It  was  further 
held    that   in    taking:   Judicial    notice    of   these 
streets    courts    would    take    Judicial    notice    of 
their  relation  to  each  other  and  of  directions 
in   which   they   run.     It   has   never   been    held,  f 
however,    that    court    would    by    its    judicial  | 
knowledsre  determine  whether  space  set  apart 
upon  map  for  street  is  correctly  located  upon  i 
ground,  or  when  line  of  such  street  as  bound-  ' 
ary    is    disputed,    fix    it    without    evidence. — 
Digrsrins   vs.   Hartshorne,   108   Cal.    154,    158,    41 
Pac.  Rep.  283. 

40.  TOWNSHIP  — location  of.— Court  Will 
take  Judicial  notice  of  what  county,  township 
4  south,  range  9  west  of  San  Bernardino  base 
and  meridian  Is  in. — Faekler  vs.  Wright,  86 
Cal.  210,  211,  24  Pac.  Rep.  996. 

41.  UNITED  STATES  STATUTES— Public 
lands. — Court  will  take  judicial  notice  of  United 
States  Statutes  §  2477,  srantlngr  rlgrhts  to  lay 
out  public  highways  over  public  lands,  but 
courts  cannot  Judicially  know  that  lands  in 
controversy  constituted  part  of  public  domain 
at  certain  date. — Schwerdtle  vs.  Placer  Co.,  108 
Cal.  589,  692,  41  Pac.  Rep.  448. 

As  to  jindldal  notl€»e  In  general,  see  notes  11 
Am.  Dec.  780-786;  13  Am.  Dec.  192,  193;  89  Am. 
Dec.  663-697;  49  Am.  Dec.  201-207;  12  Am.  St 
Rep.  363;  82  Am.  St  Rep.  439-446;  91  Am.  St 
Rep.  741. 


CHAPTER  IL 

WITNESSES. 

S 1878.    Witnesses  defined.  §  1881.  Persons  cannot  be  examined  in  certain  relations. 

§1879.     All  persons  capable  of  percep-  51882.  When    privileged   persons   must   testify.      [Ee- 
tions  and  communication  may                         pealed.] 

be  witnesses.  §  1883.  Judge  or  a  juror  may  be  witness. 

§  1880.    Persons  who  cannot  testify.  §  1884.  When  an  interpreter  to  be  sworn. 

§  1878.  WITNESSES  DEFINED.  A  witness  is  a  person  whose  declaration 
under  oath  is  received  as  evidence  for  any  purpose,  whether  such  declaration 
be  made  on  oral  examination,  or  by  deposition  or  affidavit. 

History:     Enacted  Mareli  11,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Dying  declarations — Persons  making. 

3.  Interpreter  is  witness. 

1«  APPLIBD,  GITBD,  GONSTRUBD,  RB- 
FERRBSD  TO,  etc.,  in,  Willard  vs.  Superior 
Court,  82  Gal.  456,  464,  22  Pac.  Rep.  1120  (cited 
in  dl8.  op.);  People  vs.  Wlllard,  92  Cal.  482.  485, 
28  Pac.  Rep.  585  (cited  with  81881  post);  Peo- 
ple vs.  Lem  Deo,  132  Cal.  199,  201,  64  Pac.  Rep. 
265  (applied) ;  People  vs.  Thomson,  145  Cal.  717, 
723,  79  Pac.  l^ep.  436. 

A«  to  ailldavits,  see  post  fiS  2009-2015  and 
notes. 

Aa  to  depoaltloiuiy  see  post  fiS  2019-2038  and 
notes. 

Aa  to  oral  exandnatlona — Oenerally,  see  ante 
8  1846  and  note. 

Same — General  mlea  of. — See  post  1 2042  et 
seq.  and  notes. 

Comparei  Post  S  2002  and  note. 


a,     DYING   DBCLARATIOIV— -Peraon    making 

dyins  declaration  which  is  admitted  on  trial  is 
not  "witness"  on  trial,  either  within  this  defi- 
nition or  within  common  acceptation  of  word 
"witness";  a  jury  might  well  have  understood 
that  instruction  as  to  their  ri^ht  to  reject  or 
disregard  testimony  "of  any  witness"  referred 
solely  to  those  whose  testimony  had  been  re- 
ceived under  oath  on  trial,  and  particularly  I 
would  this  be  so  when  separate  and  distinct 
instruction  was  given  as  to  dying  declaration. 
—People  vs.  Thomson,  145  Cal.  717,  723,  79  Pac. 
Rep.  436. 

Aa  to  dytns  dedaratlona  In  seneral,  see 
KBRR'S  CYC.  PBN.  CODE,  8  187  and  note  pars. 
210-256. 

AN  INTESRPRBTER  IS  "WITNESSS  who  must 
be  sworn  and  state  under  oath  to  jury  what 
other  witness  said,  and  this  is  testimony. — 
People  vs.  Lem  Deo,  182  Cal.  199,  201,  64  Pac 
Rep.  266. 
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§  1879.  ALL  PEBSONS  CAPABLE  OF  PEBOEPTIONS  AND  COMIfflTNICA- 
TION  MAY  BE  WITNESSES.  All  persons,  without  exception,  otherwise  than  is 
specified  in  the  next  two  sections,  who,  having  organs  of  sense,  can  per- 
ceive, and,  perceiving,  can  make  known  their  perceptions  to  others,  may  be  wit- 
nesses. Therefore,  neither  parties  nor  other  persons  who  have  an  interest  in  the 
event  of  an  action  or  proceeding  are  excluded;  nor  those  who  have  been  con- 
victed of  crime ;  nor  persons  on  accoimt  of  their  opinions  on  matters  of  religious 
belief;  although,  in  every  case  the  credibility  of  the  witness  may  be  drawn  in 
question,  as  provided  in  section  eighteen  hundred  and  forty-seven. 

History:     Enacted  March  11,  1872,  founded  on  §S891,  892  Practice  Act. 


1,2. 
3. 

4. 
5. 
6. 

7. 

8,9. 

10. 

11, 12. 

13. 

14. 

15. 
16, 17. 
18,- 19. 

20. 

21. 

22. 
23. 


Applied,  cited,  construed,  referred  to. 

Construction — Bules  founded  in  decency 
not  abrogated. 

DisqualiiScation  of  common  law  removed. 

Tendency  of  modern  decisions. 

Former  rule — Common-law  test  of  com- 
petency— Interest  of  witness. 

Same — Defendant  making  no  defense- 
Joint  tort-feasor. 

Same — Interest  of  witness. 

Same — Same — The  test. 

Same — Parties — Amendment  of  law. 

Same — Trustee. 

Same — Vendor  of  land  with  covenant  of 
warranty. 

Same — Vendor  of  personal  property. 

Interest  of  party  as  a  witness. 

Parties,  as  well  as  other  interested  per- 
sons, may  be  witnesses. 

Purpose  of  provisions  of  this  and  sue- 
ceeding  sections. 

Same — Common-law  rule  changed. 

Beligious  belief  as  affecting  competency. 

Test  of  competency  is  exception  made  by 
Code. 


1.  APPLIED,      CITBD,     CONSTRUED,     RB- 
FBRRED  TO,  etc. — 1.  Ccide  •ectlon.— People  vs. 

Kelley,  47  Cal.  125,  126  (cited);  People  vs.  Mo- 
Lane,  60  Cal.  412,  413  (cited);  Ex  parte  Car- 
penter, 64  Cal.  267,  270,  271.  80  Pac.  Rep.  816 
(applied  with  S  1880  post):  Ex  parte  Stlce,  70 
Cal.  51,  54,  11  Pac.  Rep.  459  (construed  with 
§3  1880  and  1881  post);  Roche  vs.  Ware,  71  Cal. 
375,  378,  12  Pac.  Rep.  284  (construed  with  §  188Q 
post);  People  vs.  Copsey,  71  Cal.  548,  550,  12 
Pac.  Rep.  721  (applied);  Beal  vs.  Stevens,  72 
Cal.  451,  458,  14  Pac.  Rep.  186  (construed);  Wil- 
lard  vs.  Superior  Court,  82  Cal.  456,  464,  22 
Pac.  Rep.  1120  (cited  in  dis.  op.);  People  vs. 
Hitchcock,  104  Cal.  482,  486,  88  Pac.  Rep.  198 
(cited);  People  vs.  West,  106  Cal.  89,  92,  39  Pac 
Rep.  207  (cited);  Poulson  vs.  Stanley,  122  Cal. 
655.  658,  55  Pac.  Rep.  605  (construed  with 
§§  1880,  1881  post);  City  Sav.  Bank  vs.  Enos,  186 
Cal.  167,  172,  67  Pac.  Rep.  62  (applied);  Estate 
of  Mills,  137  Cal.  298,  802,  70  Pac.  Rep.  91  (con- 
strued); Wright  vs.  Superior  Court,  189  Cal. 
469,  472,  73  Pac.  Rep.  145  (applied);  Merriman 
vs.  Wickersham,  141  Cal.  667,  670.  572,  75  Pac. 
Rep.  180  (construed  with  §  1880  post) ;  Ripper- 
dan  vs.  Weldy  (Cal.  Sept.  4,  1906).  87  Pac 
Rep.  276,  278  (referred  to). 

2.  Same— 2.  Practice     Act     |89a.'-Jone8     vs. 

Post,  4  Cal.  14,  15  (construed);  Gates  vs.  Nash, 
6  Cal.  192.  194  (construed);  Peralta  vs.  Castro, 


6  <Jal.  864,  867  (construed);  Jones  vs.  Love,  9 
CaL  68,  70  (construed);  Blackwell  vs.  Atkinson, 
14  Cal.  470,  471  (construed);  Rosenbaum  vs. 
Hernberg,  17  Cal.  602,  604  (construed);  Peterie 
vs.  Bugbey,  24  Cal.  419,  428  (construed);  Davis 
vs.  Davis,  26  Cal.  23,  86  (applied);  Brodek  vs. 
Ellis,  26  Cal.  145,  148  (cited). 

Aa  to  persona  Incon&peteat  aa  writttemuemf  see 
post  88  1880,  1881  and  notes. 

8.  CONSTRUGTIOnr — Rnlea  founded  in  de- 
eency,  ete^  not  abrogated. — This  section  was 
passed  for  purpose  of  abroffating  common-law 
rule  which  excluded  parties  from  testifying;  in 
their  own  suits  or  where  they  had  an  interest 
in  subject-matter  in  controversy.  It  was  not 
intended  to  abrogate  rules  of  evidence  founded 
upon  reason  and  experience  of  ages,  nor  to 
break  down  a  rule  founded  on  decency,  mor- 
ality and  public  policy. — Estate  of  Mills,  137 
CaL  298,  808,  70  Pac.  Rep.  91. 

4.  DISdtTALIFIGATIOnrS  OF  THE  COMMON 
ULW  RBMOVBD. — ^This  and  the  two  succeeding 
sections  of  code  swept  away  nearly  all  dls- 
Qualiflcations  which  had  rendered  person  in- 
competent to  testify  under  amendments  of 
1863,  and  by  these  sections  no  person  is  ex- 
cluded from  testifying  because  of  Interest  in 
action  or  proceeding  to  which  he  is  party,  nor 
because  of  conviction  for  crime,  nor  on  ac- 
count of  race,  color,  or  previous  condition  of 
servitude. — Ex  parte  Carpenter,  64  Cal.  267, 
270,  30  Pac.  Rep.  816. 

But  the  fact  that  a  witness  is  interested  in 
the  event  of  the  litigation  is  a  proper  matter 
for  the  trial  court  to  consider  In  weighing  his 
testimony. — Rlpperdan  vs.  Weldy  (Cal.  Sept. 
4,  1906),  87  Pac.  Rep.  276,  278. 

6.    Tendency     of    the    modem     declalona     Is 

against  exclusion  of  witnesses,  and  many  mat- 
ters which  formerly  were  held  to  render  wit- 
ness incompetent  now  only  go  to  affect  his 
credibility.— Peralta  vs.  Castro,  6  Cal.  364,  867. 

8.  FORMBR  RUI«E2 — Common-law  teat  of 
competency — Interest  of  witneaa. — ^Under  com- 
mon law  true  test  of  witness  is  his  interest; 
merely  making  him  party  defendant,  when  he 
is  not  interested  in  result  of  an  Issue,  does  not 
destroy  his  competency. — Gates  vs.  Nash,  6  CaL 
192,  194.  See  Stockham  y.  Jones,  10  John. 
(N.  Y.)  21. 

7*  Defendant  making  no  defense — Joint  t«rt- 
feaaora.— Where  one  of  defendants  made  vol- 
utary  appearance  but  interposed  no  defense* 
he  was  competent,  and  we  are  inclined  to  opin- 
ion that  he  was  so  at  common  law,  especially 
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as  he  made  no  objeotlon  to  testifying.  The 
plaintiff  may  call  one  of  adrerse  parties  who 
are  sii^d  as  Joint  tort-feasors,  and  be  is  not 
bound  to  call  all  if  he  call  one. — ^Rosenbaum  vs. 
Hernberc:,  17  Cal.  602,  604. 

8.  Intercut  of  witness. — ^In  order  to  exclude 
witness  liability  must  be  lesai  and  not  moral; 
and  consequent  interest  present,  certain,  and 
vested. — Jones  va  Love,  9  Cal.  68,  70. 

9.  Under  Practice  Act  testimony  of  witness 
held  properly  excluded  where  it  was  shown 
that  witness  would  be  directly  benefited  by  it 
in  having  whatever  judgment  was  recovered 
applied  to  payment  of  his  own  liabilities.— 
Jones  vs.  Post,  4  Cal.  14,  16. 

10.  Same— The  test.— The  test  of  interest 
which  renders  person  incompetent  as  witness  is 
"that  he  will  gain  or  lose  by  direct  legal  oper- 
ation of  Judgment;  or  that  record  of  judgrment 
will  be  legal  evidence  for  or  against  him  in 
some  other  action." — Peterie  vs.  Bugbey,  24 
CaL  419,  428. 

11.  Parties— Anendments  of  law*— Under  this 
section  of  Practice  Act  party  could  examine 
adverse  party,  who  thereby  became  competent 
as  witness  on  his  own  behalf.  The  amendment 
of  1864  provided  that  parties  may  be  witnesses 
In  their  own  behalf  in  actions  relating  to 
partnership  accounts  to  prove  vouchers  or 
Items  of  an  amount  under  $100.00.  In  1861  an 
amendment  permitted  a  party  to  be  examined 
as  witness  in  his  own  behalf  under  certain 
limitations.— Davis  vs.  Davis,  26  CaL  28,  86. 

12.  The  decision  in  Stockham  vs.  Jones,  10 
John.  (N.  Y.),  22.  61,  breaking  away  from  com- 
mon-law  rule,  was  disregarded  by  courts  of 
New  York  and  Pennsylvania  by  subsequent 
adjudication,  and  reason  for  excluding  party 
stated  to  be  not  on  account  of  interest,  but  on 
high  grounds  of  public  policy  and  to  prevent 
temptations  to  perjury.  The  court  further  adds 
that  great  mischief  had  arisen  by  allowing 
plaintiff  to  become  witness,  which  had  become 
so  intolerable  that  they  were  compelled  to  re- 
trace their  steps.— Wolf  vs.  Finks,  1  Pa.  St. 
489,  441,  quoted  in  Gates  vs.  Nash,  6  Cal.  192, 194. 

IS.  Trustee^— A  mere  naked  trustee  bavins 
no  beneficial  interest  in  land,  was  competent 
witness.- Peralta  vs.  Castro,  6  Cal.  864,  869. 

14,  Toidor  of  land  frith  covenant  of  -war- 
ranty  which  runs  with  land  has  liability  to  all 
subsequent  vendees  and  comes  directly  within 
rule  which  renders  him  incompetent. — Black- 
well  vs.  Atkinson,  14  Cal.  470,  472. 

15.  Tender  of  personal  property. — Where  ac- 
tion concerns  title  to  personal  property  vendor 
Is  competent  witness  for  second  or  any  subse- 
quent vendee,  the  objection  going  only  to  his 
credibility.  The  reason  is  that  vendor  is  liable 
only  to  his  immediate  vendee  and  his  interest 
too  remote  to  disqualify  him.— Blackwell  vs. 
Atkinson,  14  Cal.  470,  472. 

§1880.    PERSONS  WHO  CANNOT 

witnesses: 


As  to  srand  Inrors  as  witnesses^  see  note  12 
Am.  St  Rep.  916-919. 

10.     INTESRBST  OF  PARTY  AS  A  WITNBS8. 

— ^For  full  discussion  of  gradual  enlargement 
of  law  permitting  parties  and  others  interested 
in  suit  to  testify. — See  Davis  vs.  Davis,  26  CaL 
28,  86-37. 

17.  Rule  of  common  law  by  which  interest 
dIsQualifled  any  person  from  being  witness  has 
been  modified  by  statute.  In  this  state,  interest 
is  no  longer  disQualiflcation,  and  disqualifica- 
tions are  only  such  as  law  imposes. — Merriman 
vs.  Wickersham,  141  CaL  667»  670,  76  Pac.  Rep. 
180. 

As  to  Jndse  «r  Juror  as  witaessy  see  post 
1 1888  and  note. 

18.  PARTIBS  AS  WBLIj  AS  OTHBR  INTBIU 
IBSTESO  PBRSONS  MAY  BBS  ITITITXCSSBS  com- 
pellable to  ffive  testimony,  and  they  may  be 
punished  as  for  contempt  for  disobedience  to 
subpoena  or  refusal  to  be  sworn  or  answer,  and 
their  complaints  or  answers  may  be  stricken 
out  as  provided  in  1 1991  post. — ^Wright  vs. 
Superior  Court*  189  CaL  469,  472,  78  Pac  Rep. 
146. 

19.  There  is  nothing  in  this  section,  or  the 
following  two  sections,  which  makes  party  to 
an  action,  whether  civil  or  criminaL  incompe- 
tent as  witness.  On  contrary,  it  is  expressly 
declared  that  he  is  not  excluded  or  ren- 
dered incompetent  except  in  special  case  men- 
tioned in  third  subdivision  of  S  1881  post— Bz 
parte  Stice,  70  CaL  61,  64,  11  Pac  Rep.  469. 

90.  PURPOSB  OF  PROVISIONS  OF  THIS 
AND  SUCCE2BDING  SBSCTIONS  is  to  render  com- 
petent with  certain  exceptions,  persons  who 
would  be  incompetent  at  common  law.  Before 
the  code,  a  party  offering  his  books,  though  in- 
competent as  witness  respectingr  issues,  was 
competent  to  give  testimony  addressed  to 
court,  goinfiT  to  establish  facts  which  rendered 
books  admissible. — ^Roche  vs.  Ware,  71  CaL  876, 
878,  12  Pac  Rep.  284. 

ai.  Common-law  mie  ehansed.^ — ^The  object 
of  this  section  so  far  as  it  relates  to  parties  to 
an  action  is  to  change  common-law  rule,  and  to 
render  such  parties  competent  to  testify. — ^Beal 
vs.  Stevens,  72  Cal.  461,  468,  14  Pac.  Rep.  186. 

22.  RBLIGIOVS  BBLIBF  AS  AFFECTING 
COMPBTBNGT^— While  this  section  specifically 
states  that  no  person  shall  be  excluded  as  wit- 
ness on  account  of  his  opinions  on  matters  of 
religious  belief,  witness  cannot  be  Impeached 
on  ground*  that  he  entertains  no  reli^ous  be- 
lief.— People  vs.  Copsey,  71  CaL  648,  660,  12 
Pac.  Rep.  721. 

28.  TEST  OF  COBfPBTBNCT  IS  BXCBPTION 
MADE  BT  CODE. — Before  person  can  be  held 
incompetent,  or  his  testimony  excluded,  it  must 
appear  that  he,  or  matter  upon  which  he  is  to 
be  examined,  is  within  provisions  of  exceptions 
noted  In  98 1880  and  1881  post — Poulson  vs. 
Stanley,  122  CaL  666,  668,  66  Pac  Rep.  606. 


'.    The  following  persons  cannot  be 


1.  Those  who  are  of  unsoimd  mind  at  the  time  of  their  prodnotion  for  exam- 
ination. 

2.  Children  under  ten  yean  of  age,  who  appear  incapable  of  receiving  just  im- 
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pressions  of  the  facts  respecting  which  they  are  examimed,  or  of  relating  them 
truly. 

3.  [Parties,  etc.,  against  executors,  etc.]  Parties  or  assignors  of  parties  to  an 
action  or  proceeding,  or  persons  in  whose  behalf  an  action  or  proceeding  is  prose- 
cuted, against  an  executor  or  administrator  upon  a  claim,  or  demand  against  the 
estate  of  a  deceased  person,  as  to  any  matter  or  fact  occuning  before  the  death 
of  such  deceased  person. 

History:  Enacted  March  13,  1872,  founded  on  §394  Practice  Act;  amended 
March  24,  1874,  Ck)de  Amdts.  1873-4,  p.  381;  April  16,  1880,  Coda  Amdts.  1880 
(G.  C.  P.  pt.),  p.  112;  by  Code  Conunission,  Act  March  8,  190i,  Stats,  and  Amdts. 
1900-1,  p.  242,  act  held  unconstitutional,  see  history,  §  5  ante. 


L    In  QeneraL 

1,2.  Applied,  cited,  construed,  referred  to. 
3-7.  Construction. 

IL    Subdivision  1. 

8.  Note  of  decedent. 
III.    Subdivision  2. 

9.  Burden  of  proving  incompetenef. 

10.  Common-law  rule  changed. 

11.  Construction. 

12-14.  Discretion  of  court — Competency  is  ques- 
tion of. 

15.  Evidence  of  incompetency. 

16.  Weight  and  effect  of  evidence  is  for  jury. 

rV.     Subdivision  3. 

17.  Action  to  quiet  title. 

18.  Amendment  of  law. 

19.  Application  of  section. 

20.  '  *  Assignor '  '—What  constitutes. 

21,22.  Books  of   entry  or  account — ^Foundation 
for  introduction  of. 

23.  Co-defendant  cannot  claim  benefit  of  pro- 

hibition. 

24.  ''Claim"  —  "Demand'*  —  Meaning    of 

terms. 

25.  Conduct  of  husband  and  wife  as  to  prop- 

erty. 

26.  Construction. 

27.  Same — *  *  Any  matter  or  fact  occurring  be- 

fore the  death  of  deceased. '* 
28-30.  Corporations — Officers    and     stockholders 
not  included. 

31.  Same — Discussion  of  cases. 

32.  Decisions  considered. 

33, 34.  Demand  in  favor  of  estate — Section  does 
not  apply  to. 

35.  Employees,  clerks,  and  agents  employed  by 

party. 

36.  Estoppel — ^When  cannot  be  set  up. 

37.  Executor  may  call  party — Case  limited. 

38.  Family    allowance— Application    for    not 

action. 

39.  Joint  debtor  of  deceased — Testimony  ad- 

missible to  resist  claim. 
40-42.  Lands — Action  to  determine  interest  of  de- 
ceased in. 

43.  Letters  written  by  plaintiff. 

44.  Mechanics'  lien  not  claim  against  estatt. 

45.  Nominal  parties  included. 

46.  Objection  to  testimony — ^Effect  of. 

47.  Parties  to  the  action. 

48.  Power  of  legislature  to  modify  rules  of 

evidence. 
49,50.  Purpose  of  section. 
51.  Statute  of  limitations. 


52, 53.  Stockholder  of  corporation. 

54.  Technical    application    of    the    nils    not 

favored. 

55.  Trust — ^Action  to  enforce — Competency  of 

witness. 
66,57.  Same — Testimony    to    establish    and    en- 
force. 
58.  Voluntary  paym«B# — Party  making. 

I.     IN  GENERAL. 

1.  APPIiIBD»  CITBD,  CONSTRUBD,  RB- 
FBSRKBD  TO,  etc — 1.  Code  section.— Blood  vs. 
Fairbanks,  60  Cal.  420,  422  (construed);  Mitch- 
ell vs.  Hagflrenmeyer,  61  Cal.  108,  109  (construed 
with  9  2104  post);  Chase  vs.  Bvoy,  61  Cal.  618, 
619  (construed);  Sedgwick  vs.  Sedgwick,  62 
Jal.  836,  837  (construed) ;  Estate  of  McCausland, 
62  Cal,  668,  676  (construed);  Ex  parte  Car-  f 
penter,  64  Cal.  267,  270,  271,  80  Pac.  Rep.  816  ; 
(applied  with  1 1879  ante) ;  Myers  vs.  Rein-  ! 
stein,  67  Cal.  89,  90,  91,  92,  7  Pac.  Rep.  192  ! 
(construed);  McQregor  rs.  Donnelly,  67  Cal. 
149,  162,  7  Paa  Rep.  422  (applied);  Ex  parte 
Stice,  70  Cal.  61,  64,  11  Pac.  Rep.  469  (construed 
with  1 1879  ante  and  8 1881  post) ;  Roche  vs. 
Ware,  71  Gal.  876,  878,  18  Pao.  Rep.  284  (con- 
strued with  8 1879  ante) ;  Bagnali  vs.  Roach, 
76  CaL  106.  107,  18  Pac  Rep.  137  (cited); 
Knight  vs.  Rttsv,  77  Cal.  410,  418,  19  Pac.  Rep. 
698  (applied);  WiUard  vs.  Superior  Court,  82 
CaL  466,  464,  22  Pac.  Rep.  1120  (cited  in  dis. 
op.);  Shain  vs.  Forbes,  82  Cal.  677.  683,  28  Pao. 
Rep.  198  (applied);  McPherson  vs.  Weston,  86 
Cal.  90,  97,  24  Pac.  Rep.  733  (applied);  Booth 
vs.  Pendola,  88  Cal.  86,  48,  44,  83  Pao.  Rep.  200. 
26  Id.  1101  (applied);  People  vs.  Willard,  92  CaL 
482,  486,  28  Pac.  Rep.  686  (cited  with  81879 
ante);  Tyler  vs.  Mayre,  96  CaL  160,  162,  170,  27 
Pac.  Rep.  160,  80  Id.  196  (applied);  Moore  vs. 
Schofleld,  96  CaL  486,  487,  488,  31  Pac.  Rep.  632 
(construed) ;  Estate  of  Johnson,  98  Cal.  631,  649, 
38  Pac.  Rep.  460,  21  L.  R.  A.  380  (construed); 
People  vs.  West,  106  Cal.  89,  92,  93,  94,  39  Pac 
Rep.  207  (cited);  People  vs.  Craig,  111  CaL  460, 
469,  44  Pac.  Rep.  186  (construed);  Poulson  vs. 
Stanley.  122  CaL  656,  658,  68  Am.  St.  Rep.  73.  55 
Pac.  Rep.  605  (cited  with  8  1879  ante  and  8  1881 
post);  Locke  vs.  Klunker,  123  CaL  231,  239.  55 
Pac.  Rep.  998  (construed  as  not  applying); 
Coyle  vs.  Lamb,  123  CaL  264,  265,  266,  55  Pac 
Rep.  901  (cited);  Cowdery  vs.  McChesney, 
124  CaL  868,  866,  867,  57  Pac.  Rep.  221 
(construed  as  not  applying);  Nicholson 
vs.  Tarpey,  124  CaL  442,  450,  '67  PaC 
Rep.  457  (construed  and  applied);  Frailer  vs. 
Murphy,   183   CaL   91,   97,   98,   ^5  Pac.  Rep.   826 
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(construed  and  applied);  dtj  SaT.  Bank  ▼■. 
Enoa,  136  CaL  167.  166,  172,  67  Pact  Rep.  62 
(conetnied  and  applied);  Bernardls  yb,  Allen, 
186  CaL  7,  9,  68  Paa  Rep.  110  (oonetrued  and 
applied);  Harp  yb.  Harp,  186  CaL  481.  484,  69 
Pao.  Rep.  88  (cited);  Hurley  ▼■.  Ryan,  187  CaL 
461.  468,  70  Pac  Rep.  298  (construed);  Mo<3abe 
▼8.  Healy,  188  CaL  81,  96.  70  Pao.  Rep.  1008 
(cited);  Stuart  vs.  Lord,  188  CaL  678,  676,  72 
Pac.  Rep.  142  (construed  and  applied);  Merrl- 
man  va  Wlckersham,  141  CaL  567,  670,  672,  76 
Pac.  Rep.  180  (construed  with  fi  1879  ante); 
People  vs.  Stouter,  142  CJal.  146,  161.  76  Pac 
Rep.  780  (applied);  Calmon  vs.  Sarrallle,  142 
CaL  688.  642,  76  Pac  Rep.  486  (construed  as  not 
applying);  Bollinger  va  Wright,  148  (3aL  292, 
296,  76  Pac  Rep.  1108  (construed);  Frey  vs. 
Vignier,  146  Cal.  261,  268.  78  Pac  Rep.  788  (con- 
strued): Kaltschmidt  vs.  Weber,  145  CaL  596, 
698,  79  Pac.  Rep.  272  (subd.  3  construed);  Mc- 
Glew  vs.  UcT^de,  146  CaL  653,  664,  80  Pac  Rep. 
696  (subd  8  construed);  People  vs.  Bradford. 
1  CaL  A>p.  41,  48.  81  Pac  Rep.  712  (construed); 
WadU9rgh  vs.  Phelps  (CaL  Aug.  80.  1906),  87 
Pac  Rep.  98,  99  (convtrued);  Whitney  vs.  Fox. 
l^i  a.  8.  687.  646.  bk.  41  L.  ed.  1146.  1148.  17 
dttp.  (Tt.  Rep.  718  (cited  in  constming  Utah 
statute  copied  from  the  above  section). 

a.  Saaie— 2.  Praetlee  Aet  {894^— People  va. 
HalL  4  CaL  399,  408  (cited);  Brodek  vs.  Ellis, 
26  CaL  146.  148  (cited). 

8.  CoBstraetlon. — The  above  section  is  held 
to  apply  only  to  actions  upon  such  claims  and 
demands  against  decedent's  estate  as  might 
have  been  enforced  against  him  in  his  lifetime 
by  a  personal  action  for  the  recovery  of  money, 
and  upon  which  a  money  Judgment  could  have 
been  recovered.— Myers  vs.  Reinstein,  67  CaL 
89.  7  Pac  Rep.  192;  Booth  vs.  Pendola,  88  CaL 
36,  23  Pac  Rep.  200,  26  Id.  1101;  Bernardis  vs.  , 
Allen,  136  CaL  7,  68  Pac  Rep.  110;  Wadleigh 
vs.  Phelps  (CaL  Aug.  30,  1906),  87  Pac  Rep.  93, 
99.  See  Fallon  vs.  Butler,  21  C^L  24,  81  Aul 
Dec  140. 

See  pars.  11.  26  this  note. 

4.  Comparei  Whitney  vs.  Fox,  166  U.  S.  687, 
646,  bk.  41,  L.  ed.  1146,  1148. 17  Sup.  Ct  Rep.  718, 
construing  the  Utah  statute,  which  was  copied 
from  the  above  section  of  our  code  and  arriv- 
ing at  a  different  conclusion. 

5.  Aetlom  to  declare  a  tnut  la  Iand« — ^Thus 
the  section  does  not  apply  in  an  action  to 
have  a  trust  declared  in  land  held  by  the  de- 
cedent— ^Myers  vs.  Reinstein,  67  Cal.  87,  7  Pac. 
Rep.  192. 

6.  CoBiyaret  Whitney  vs.  Fox,  166  U.  8.  687, 
646,  bk.  41  L.  ed.  1146,  1148.  17  Sup.  Ct.  Rep. 
713,  construing  the  Utah  statute  (copied  from 
above  section),  holding  that  statute  applied 
in  such  a  case;  coinciding  with  the  Utah  su- 
preme court  and  differing  from  the  California 
supreme  court's  construction  of  the  section. 
The  court  say:  'Wliile,  as  said  by  this  court 
in  Coulam  vs.  DouH,  133  U.  S.  216,  233.  bk.  88  L. 
ed.  696,  601.  10  Sup.  Ct  Rep.  263.  it  is  the  ordi- 
nary rule  to  accept  the  interpretation  by  the 
courts  of  the  country  by  which  it  was  orig- 
inally adopted,  the  rule  is  not  an  absolute  one. 
to  be  followed  under  all  circumstances." 

7.  AettoA  to  fcave  deed  abaolnte  dedared  a 
nortgase  is  also  one  in  which  the  provision  of 

C.  a  P.— 146 


above  section  is  held  not  to  apply  iii  this  state 
—Wadleigh  vs.  Phelps  (CaL  Aug.  80,  l»W),  87 
Pac  Rep.  88.  89. 

XL     SUBDIVISION  1. 

&  NOTB  OF  DBCBDBNT.— The  Introduotion 
of  note,  with  Indorsements  of  payments  made 
thereon  by  decedent.  Is  not  making  decedent 
witness,  and  subdivision  1  of  this  section  does 
not  apply.— Locke  va  BUunker,  128  Cal.  231,  239, 
65  Pac  Rep.  998. 

Aa  to  Insaae  yeraoaa  as  wltaeaaes,  see  note 
28  Am.  St  Rep.  942-944. 

IIL     SUBDIVISION  2. 

8.     BURDION  OF  PROVING  INCOMFBTBINOY* 

-— ^Under  subd.  2  burden  is  upon  person  who  ob* 
Jeets  to  child  being  witness,  to  show  that  he  is 
incapable,  and  determination  of  Judge  upon  such 
objection,  and  examination  of  child  is  not  mat- 
ter tor  review.— -People  vs.  Craig,  111  CaL  466, 
469,  44  Pac  Rep.  186. 

18.     COMMON-IiAW   RUIiB   CHANGED.— The 

rule  which  formerly  obtained  in  England  that 
aa  ohild  could  not  be  examined  except  under 
oath,  its  evidence  was  excluded  unless  it  under- 
stood nature  of  an  oath,  is  not  the  rule  as  to 
competency  in  this  state.— Estate-  of  Johnson. 
98  CaL  681,  649,  88  Pac  Rep.  460,  21  Ij.  R.  A. 
880. 

11.  CONSTRVCnON.  — Subdivision  2  implies 
that  It  must  appear  to  trial  Judge  that  child  is 
Incompetent  for  reasons  therein  named,  and  of 
necessity  requires  his  capacities  to  receive  im- 
pressions of  facts  and  of  relating  them  truly, 
is  to  be  determined  by  trial  Judge. — People  vs. 
Chralg,  111  CaL  460,  469,  44  Pac  Rep.  186. 

See  pars.  8-7,  26  this  note. 

1&  DISCRETION  OF  COURTS— Competeney  la 
qneetiOB  of.^ — ^There  is  no  precise  age  at  which 
child  can  be  regarded  as  absolutely  disqualified 
from  testifyiniTi  and  therefore  question  has 
been  wisely  left  to  discretion  of  gpurt — Estate 
of  Johnson,  98  CaL  681,  649.  83  Pac  Rep.  460,  21 
L.  R.  A,  880. 

18.  Whether  or  not  infant  on  account  of  age 
is  an  incompetent  witness  is  question  within 
discretion  of  court  Court  having  determined 
that  such  person  is  competent  witness,  weight 
and  effect  of  his  testimony  is  properly  left  to 
Jury.— People  vs.  Bradford,  1  CaL  App.  41,  48, 
81  Pac  Rep.  712. 

14.  Testimony  of  child  upon  whom  offense  Is 
charged  to  have  been  committed  is  admissible. 
Whether  or  not  she  was  an  incompetent  witness 
on  account  of  her  age  was  question  within  dis- 
cretion 6f  court — People  vs.  Stouter.  142  CaL 
146,  161,  76  Pac.  Rep.  780. 

15.  EVIDENCE      OF      INCOBIPETENCY.— A 

child's  testimony  differing  from  that  of  other 
witnesses  is  not  even  prima  facie  evidence 
of  his  Incapacity.  Such  difference  is  fre- 
quently found  in  testimony  of  adult  wit- 
nesses.—People  vs.  Craig,  111  CaL  460,  469, 
44  Pac  Rep.  186. 

le.  WEIGHT  AND  EFFECT  OF  EVIDENCE 
IS  FOR  JIJRY^— Court  having  determined  that 
child  under  ten  years  of  age  is  competent 
witness,  weight  and  effect  of  her  testimony 
is  properly  left  to  Jury. — People  vs.  Bradford, 
1  CaL  App.  41,  48,  81  Pac  Rep.  712. 
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IV.    suBDnnsiON  s. 

17.  ACTION  TO  %IJIBST  TTTUBl  brought  by 
plaintiff  asainst  administrator  of  her  deceased 
husband  is  not  included  in  prohibition  of  this 
section  (Poulson  vs.  Stanley,  122  CaL  666, 
68  Am.  St  Rep.  78,  66  Pac  Rep.  606).— Bol- 
lingrer  vs.  Wrifirht,  148  CaL  292,  76  Pac  Repb 
1108. 

18.  AMBNDMBNT  OF  LAW.— At  one  time 
party  was  prohibited  from  testifying  in  any 
case  where  adverse  party  was  representative 
of  deceased  person  as  to  facts  which  oc- 
curred before  death  of  deceased.  The  law 
was  changed  to  present  provision  which  is 
that  party  cannot  be  witness  in  an  action 
against  an  executor  or  administrator  "upon 
claim  or  demand  against  estate  of  deceased 
person." — Booth  vs.  Pendola,  88  CaL  86,  28 
Pac.  Rep.  200,  26  Id.  1101. 

10.  APPLICATION  OF  SBCTION^— Excep- 
tion in  subdivision  three  requires  not  only 
that  witness  be  party  to  action  and  action 
be  against  administrator  and  decedent,  but 
it  must  also  appear  that  collection  is  upon 
claim  or  demand  against  estate  of  decedent, 
and  that  testimony  of  witness  regards  facts 
occurring  before  death.  Unless  all  of  these 
conditions  exist,  witness  cannot  be  held  in- 
competent.— Poulson  vs.  Stanley,  122  Cal.  666, 
668,   55  Pac.  Rep*.  606. 

20.  "ASSIGNOR"— -Tniat  eosirtltiitM.— Wit- 
ness who  had  transferred  all  his  interest  in 
lease  and  business  before  fire  destroyed  house 
leased,  and  where  cause  of  action  arose  upon 
contract  after  fire  to  which  he  was  not  in 
any  way  party,  is  not  an  assignor  of  "claim 
or  demand"  sued  upon  within  meaning  of  this 
section.— Frey  vs.  Vignier,  146  Cal.  261,  268, 
78  Pac.  Rep.  788. 

21.  BOOKS  OF  BNTRT  OR  ACCOUNT— 
Foondatlon  for  Introdiictloa  of« — ^The  rule  has 
reference  to  matters  in  Issue  and  not  to  in- 
cidental matters  auxiliary  to  trial  of  cause 
upon  which  testimony  is  addressed  solely  to 
court.  A  party  may  lay  foundation  for  in- 
troduction of  books  of  entry  which  constitute 
evidence  on  hearing  of  issues. — ^Roche  vs. 
Ware.  71  Cal.  876,  879,  12  Pac.  Rep.  284. 
See  Bagley  vs.  Eaton,  10  Cal.  146;  Landis  vs. 
Turner,   14   Cal.   678. 

22.  Books  of  account  kept  by  deceased 
may  be  looked  to  for  evidence  of  non-pay- 
ment of  plaintiff's  account  by  deceased  dur- 
ing his  lifetime,  and  plaintiff,  if  he  kept 
books  for  deceased,  may  lay  foundation  for 
introduction  of  such  books  by  his  own  testi- 
mony.—Cowdery  vs.  McChesney,  124  CaL  368, 
367,  5,7  Pac.  Rep.  221. 

28.  CO-PEFENDANT  CANNOT  CLAIM 
BBNEFIT  OF  PROHIBITION.— A  witness  who 
Is  not  competent  against  representatives  of 
estate  of  decedent  is  competent  to  testify 
ngalnst  co-defendant  against  whom  several 
Judgment  might  be  rendered. — Shaln  vs.  Forbes, 
82  Cal.  677,  583,  23  Pac.  Rep.  198. 

24.  ''CLAIM,"  ''DEMAND'' — Meaning  of  the 
terms. — The  words  "claim"  and  "demand"  are 
here  used  synonymously.  Whatever  slgniflca- 
tlon  may  be  attached  to  word  "claim"  stand- 
ing  by   Itself,   here   it  has   reference   to   such 


debts  or  demands  against  deoedent*  as  might 
have  been  enforced  against  him  in  his  life- 
time, by  personal  actions  for  recovery  of 
money,  and  upon  which  only  money  judgment 
could  have  been  rendered. — ^Fallon  vs.  Butler, 
21  CaL  84,  82;  Estate  of  McCausland,  62  CaL 
668,  676. 

As  to  meaning  of  terms  ''dalm'*  and  '^e- 
mandy'*  see  ante  88 1498,   1600  and  notes. 

2B.  CONDUCT  OF  HUSBAND  AND  WIFE 
AS  TO  PROPERTY. — Testimony  concerning 
course  of  conduct  of  husband  and  wife  with 
respect  to  wife's  earnings,  upon  issue  as  to 
whether  such  earnings  should  be  deemed  to 
be  her  separate  estate  is  inadmissible  where 
it  relates  to  matters  of  fact  which  took  place 
in  lifetime  of  deceased  husband  and  cannot 
be  given  under  provisions  of  subdivision  3 
of  this  section. — Kaltschmldt  vs.  Weber,  145 
Cal.  696,  598,  79  Pac  Rep.  272.  See  Stuart 
vs.   Lord,   188   CaL   672,   72   Pac  Rep.   142. 

26.  CONSTRUCTION. — ^Under  the  construction 
adopted  by  1 1867  ante,  burden  of  proving  pay- 
ment as  defense  is  upon  defendant,  although 
plaintiff  alleges  non-payment,  and  under  this 
section  such  construction  may  place  executor 
at  disadvantage,  but  this  section  also  places 
claimant  at  disadvantage,  which  is  consid- 
ered about  equally  balanced.— Hurley  vs.  Ryan, 
187  Cal.  461,  462,  70  Pac  Rep.  292.  See  pars. 
8-7,  11  this  note. 

2T.  "Any  matter  er  fact  oecnrrlng  before 
death  of  deceased"  applies  as  well  to  things 
occurring  without  his  presence  as  to  those 
in  which  he  may  have  participated.  The  ef- 
fect of  decision  in  Knight  vs.  Russ,  77  Cal. 
410,  418,  19  Pac  Rep.  698,  ought  not  to  be 
extended  beyond  precise  point  therein  in- 
volved.—Stuart  vs.  Lord,  188  CaL  672,  677, 
'  72  Pac.  Rep.  142. 

28.  CORPORATIONS  —  Oflcem  and  stock- 
holders not  Included. — Our  statute  neither  dis- 
qualifies parties  to  contract  nor  persons  in 
interest,  but  only  parties  to  action,  and  it 
has  been  held  that  one  who  Is  cashier  and 
at  same  time  stockholder  of  bank  is  not  dis- 
qualified.— ^Merriman  vs.  Wickersham,  141  Cal. 
667,  670.  672,  76  Pac.  Rep.  180.  See  City  Sav. 
Bank  vs.  Bnos,   186  Cal.  167,   67   Pac  Rep.   52. 

29.  In  those  states  which  have  statute 
similar  to  ours,  where  interest  in  litigation 
or  its  outcome  is  not  a  disqualification,  of- 
ficers and  directors  of  corporations  are  not 
considered  to  be  parties  within  meaning  of 
law. — ^Merrlman  vs.  Wickersham,  141  Cal.  667, 
670,  672,  76  Pac.  Rep.  180.  See  Flach  va 
Oottschalk  Co.,  88  Md.  868,  71  Am.  St.  Rep. 
418,    41   Atl.    Rep.    908,    42   L.    R.    A    746. 

80.  .Our  statute  does  not  exclude  from  tes- 
tifying stockholder  of  corporation,  whether  he 
be  but  stockholder,  or  whether  in  addition 
thereto  he  be  director  or  officer  thereof. — 
Merriman  vs.  Wickersham,  141  CaL  667,  670, 
76  Pac.  Rep.  180. 

81.  DIscnsslon  of  case*. — For  a  full  dis- 
cussion of  statute  in  this  and  other  states, 
regarding  competency  of  witnesses  who  are 
stockholders  or  officers  of  corporations,  or 
agents  or  partne)rs,  see  Merriman  vs.  Wicker- 
sham,   141   Cal.   567   et   seq.,   75   Pac   Rep.    180. 
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9a,  DECISIONS  CONSXDBRED^-For  a  full 
discussion  of  the  California  cases  as  to  the 
competency  of  witnesses  under  this  section, 
see  Moore  vs.  Schofleld,  96  Cal.  486  et  seq., 
81   Pac.   Rep.   888. 

SS.  DEMAND  IN  FAVOR  OF  ESTATE— 
SectiOB  docs  mot  apply  to« — This  section  does 
not  apply  to  an  action  brought  by  executrix 
on  demand  not  against,  but  in  favor  of  es- 
tate.— Sedgwick  vs.  Sedgwick,  62  Cal.  886,  387. 

34.  An  acti/)n  brought  to  recover  something 
claimed  to  belong  to  estate  against  third 
person  is  not  one  against  the  executor  or  ad- 
ministrator on  demand  against  estate  of  de- 
ceased person  in  meaning  of  this  section. — 
McGregor  vs.  Donnelly,  67  Cal.  149,  152,  7 
f  ac  Rep.  422. 

SB.  EMPLOYEES,  CIiERK8»  AND  AGENTS 
EBIPIjOTED  BT  PARTT  or  his  assigns  are 
not  disqualified  as  witnesses  under  this  sec- 
tion.— City  Sav.  Bank  v.  Enoa»  186  CaL  .167, 
172,    67    Pac.   Rep.    62. 

so;     ESTOPPEL— ^^boa  eannot  be  set  up, — 

The  doctrine  of  estoppel  cannot  be  Invoked 
where,  to  srlve  It  efTeot,  there  must  be  entire 
disregard  of  the  statute  law. — Frailer  vs. 
Murphy,  188  CaL  91,  98,  65  Pac.  Rep.  826. 

57.  EXECUTOR  MAT  CALL  PARTT-^CaM 
IbBlted.— Language  of  opinion  in  Blood  vs. 
Fairbanks,  50  Cal.  420,  is  somewhat  broad 
and  must  be  interpreted  with  reference  to 
facts  in  case.  Legislature  could  hardly  have 
intended  to  prohibit  executor  or  administrator 
from  calling  party  to  action  to  testify  in  be- 
half of  estate.  Such  'construction  would  be 
at  variance  with  Its  manifest  intent. — Chase 
vs.  Bvoy,  61  Cal.  618,  620. 

58.  FABULT  ALLOWANCB>— AppUcatlom  for 
mot  action. — ^An  application  for  family  allow- 
ance is  not  an  action  or  proceeding  against 
an  executor  or  administrator.  It  is  similar 
to  an  action  for  final  distribution  or  payment 
of  legacy,  and  is  not  action  or  proceeding 
referred  to  In  this  section. — ^Estate  of  Mc- 
Causland,  58  Cal.  668,  576. 

88.  JOINT  DEBTOR  OF  DECEASED— Testl- 
Btony  admissible  to  resist  claim. — ^The  testi- 
mony of  defendant,  not  designed  nor  tending 
to  establish  claim  against  estate  of  deceased 
person,  but  introduced  to  resist  claim  against 
himself  is  admissible,  even  though  deceased 
i8  joint  debtor. — McPherson  vs.  Weston,  86  Cal. 
90,   97,   24  Pac  Rep.  788. 

48.  LANDS — ^ActlOB  to  detenniae  iaterest 
of  deceased  ia« — ^Where  question  to  be  deter- 
mined is  as  to  whether  or  not  interest  held 
by  deceased  under  deed  is  property  of  estate 
or  property  of  plaintiff,  it  is  not  controversy 
concerning  claim  or  demand  against  estate 
of  deceased  within  meaning  of  subdivision  8 
of  this  section. — Bollinger  vs.  Wright,  148  Cal. 
292,  296,  76  Pac.  Rep.  1108.  See  Myers  vs. 
Reinstein,  67  Cal.  90,'  7  Pac.  Rep.  192;  Booth 
vs.  Pendola,  88  Cal.  86,  42,  28  Pac.  Rep.  200, 
26  Id.  1101;  Poulson  vs.  Stanley,  122  Cal.  655, 
68   Am.   St.   Rep.   73,    66   Pac.   Rep.   605. 

41.  An  action  not  based  upon  claim  against 
estate,  but  brought  to  establish  fact  that 
land  never  became  part  of  estate,  is  not  gov- 
erned by   subdivision   8   of  this   section. — Cal- 


mon   vs.    Sarraille,    142   Cal.    688,    642,    76   Pac 
Rep.  486. 

42.  Where  question  to  be  determined  is 
whether  or  not  interest  held  by  deceased  is 
property  of  estate  or  property  of  plaintiff,  to 
hold  that  action  involves  claim  or  demand 
against  estate,  not  only  renders  witness  in- 
competent, but  determines  In  advance  very 
question  at  issue.  It  is  therefore  held  that 
statute  does  not  exclude  party  plaintiff  In  an 
action  to  enforce  resulting  trust  in  real  es- 
tate against  executor  of  deceased  person.— 
Bollinger  vs.  Wright,  148  Cal.  292,  76  Pac 
Rep.  1108.  See  Myers  vs.  Reinstein.  67  Cal. 
89,  90,  7  Pac  Rep.   192. 

48.     LETTERS  WRITTEN  BY  PLAINTIFF 

Witness  who  was  interested  in  contract  form- 
ing basis  of  suit  commenced  by  plaintiff  in 
action  upon  claim  against  estate  of  deceased 
person  is  incompetent  to  testify  as  to  con- 
tents of  certain  letter  written  by  plaintiff  to 
third  persons  as  his  agents  authorising  them 
to  buy   land  of  decedent  upon  sale  of  which 

obligation  of  contract  sued  upon  was  found. 

Uhlhorn  vs.  Goodman,  84  Cal.  185,  192,  23  Pac 
Rep.  1114. 

44.     MECHANICS'   LIEN— Not   dalat   agalast 

cotatc— An  action  to  enforce  mechanics'  lien 
is  of  nature  of  proceeding  in  rem,  and  as 
no  personal  judgment  can  be  recovered  in  it 
against  estate  payable  in  due  course  of  ad- 
ministration it  is  not  claim  within  meaning 
of  subdivision  8  of  this  section.— Booth  vs. 
Pendola,  88  Cal.  86,  44,  28  Pac  Rep.  200.  25 
Id.  1101.  See  Fallon  vs.  Butler,  21  Cal.  24- 
Estate  of  McCausland,  62  Cal.  668,  576;  Meyers 
vs.  Reinstein,  67  Cal.  89,  7  Pac  Rep.  92;  Es- 
tate of  Swain,   67  Cal.  641,   8  Pac.  Rep.   497. 

4«J,     NOMINAL    PARTIES    INCLUDED This 

section  does  not  merely  exclude  parties  who 
have  or  are  supposed  to  have  an  interest  ad- 
verse to  estate  of  decedent,  but  by  its  terms 
renders  all  nominal  parties  to  action  incom- 
petent—Blood vs.  Fairbanks,  50  Cal.   420,  422. 

4e,     OBJECTION      TO      TESTIMONY— Effect 

of.— Where  testimony  of  plaintiff  as  to  agree- 
ment  between  him  and  his  deceased  father 
was  excluded  on  objection  of  defendant,  de- 
fendant cannot  claim  upon  appeal  that  Judg- 
ment should  be  reversed  for  want  of  that 
testimony.— Harp  vs.  Harp,  186  Cal.  421,  424. 
69  Pac  Rep.  28. 

V  ^'^^'^^^  TO  1™B  ACTION,  or  m  whose 
behalf  it  is  prosecuted,  are  not  allowed  to 
testify  against  estate  in  suit  to  establish  de- 
mand against  it  One  of  parties  to  transac- 
tion being  no  longer  in  esse  it  was  deemed 
unwise  to  permit  other  party  to  testify  to  his 
version  of  it  The  obvious  meaning  of  this 
provision  is  that  a  party  to  action  shall  not 
testify  against  executor  or  administrator  — 
Chase  vs.   Evoy,   51   CaL   618,   620. 

As  to  wmrtr  to  aa  aetloa,  whetlior  civil  ov 
criaUaal,  beias  iacompcteat  as  witacss,  see 
ante  §1879   and   note  par.    12. 

48.  POWER  OF  LEGISLATURE  TO  MOD- 
IFY RULES  OF  ETIDENCE.— The  fact  that 
deposition,  which  Is  admissible  evidence  aa 
law  stood  when  it  was  taken,  does  not  make 
it  admissible  If  law  la  changed  before   it  li 
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offered  .in  evidence.  The  leffislature  may 
modify  rules  of  evidence  at  any  time. — 
Mitchell   vs.   Hagfirenmeyer,   61  Cal.   108,   109. 

48.  PURPOSES  OF  SBCTION*— The  manifest 
object  and  purpose  of  subdivision  8  of  this 
section  is  to  put  plaintifT  and  deceased  on  an 
equal  footing  in  respect  to  admissions  testified 
to  by  third  persons  not  made  in  presence  of 
deceased. — Stuart  vs.  Lord,  188  Cal.  872,  877. 
72  Pac.  Rep.  142. 

60.  Purpose  of  section  was  to  prevent  par- 
ties from  testifying  to  matters  tending  to 
establish  asserted  claim  or  demand  and  not 
to  prevent  their  testifying  in  reference  to 
other  matters  which  may  arise  incidentally.* 
Knight  vs.  Russ,  77  CaL  410,  418,  19  Pac  Rep. 
698. 

51.  STATVTB  OF  LIMITATIONS.— Where 
an  action  to  enforce  an  agreement  to  convey 
more  land  than  was  described  in  deed  was 
delayed  more  than  seven  years,  and  until  after 
distribution  of  estate  of  deceased  vendor  and 
was  brought  against  his  distributees,  so  as  to 
avoid  incompetency  of  plaintiff  to  testify, 
statute  of  limitations  ought  to  apply  to  ac- 
tion.— ^Nicholson  vs.  Tarpey,  124  Cal.  442,  460, 
67   Pac   Rep.   467. 

tOL     STOCKHOUDBB   OF    COBPOBATION    is 

not  disqualified  as  witness  in  suit  of  com- 
pany against  an  executor  or  an  adminis- 
trator.— City  Sav.  Bank  vs.  Enos,  185  Cal.  187, 
178,  67  Pac.  Rep.  62. 

68.  ^Stockholder  of  corporation  is  not,  un- 
der our  statute,  excluded  from  testifying, 
whether  he  be  but  stockholder,  or  whether,  in 
addition  thereto,  he  be  a  director,  or  other  of- 
ficer of  corporation.— Merriman  vs.  Wicker- 
sham,  141  Cal.  667,  670,  672,  76  Pac.  Rep. 
180. 

B4.  TBCHNICAIj  APPIilCATION  OF  RUI«ES 
NOT  FAVORSID. — ^In  an  action  not  technically 
founded  upon  claim  against  estate  of  de- 
ceased, plaintiff  was  allowed  to  testify,  for 
under    such    circumstance     mles     and     refer- 


ence and  admission  of  evidence  should  not  be 
too  rigidly  enforced.  They  are  designed  to 
aid  in  arriving  at  truth  and  not  for  purpose 
of  suppressing  it.  and  wide  margin  of  discre- 
tion must  be  allowed  trial  court  in  order  to 
elicit  truth.— Bernardis  vs.  Allen,  186  CaL  7, 
9,    10,   68   Pac   Rep.    110. 

85.  TRUST— Actto^  to  enforee  Competency 
of  wttnewk — Where  witness  claims  in  an  action 
against  administrator,  that  portion  of  estate 
of  deceased  was  held  In  trust  for  him,  such 
action  is  not  demand  or  claim  agralnst  an 
executor  or  administrator  which  renders  such 
witness  incompetent. — ^Myers  vs.  Reinsteln,  67 
Cal.  89,  92,  7  Pac  Rep.  192.  See  pars  8-7  this 
note. 

55.  Testtinony  to  establish  and  enforee 
trust  against  administrator  of  one  deceased 
person  is  admissible,  even  though  it  incident- 
ally Involved  proof  of  contract  between  plain- 
tiff and  another  deceased  person  made  dur- 
inet  life  of  latter.— Tyler  vs.  Mayre,  96  Cal. 
160,  170,  27  Pac  Rep.   160,  80  Id.  196. 

67.  Testimony  Is  admissible  In  an  action  to 
establish  and  enforce  trust  against  adminis- 
trator of  deceased,  even  though  it  incidentally 
involved  proof  of  contract  between  plcdntiff 
and  deceased.— Tyler  va  Mayre,  96  Cal.  150, 
27  Pac.  Rep.  160,  80  Id.  196.  See  Knight  vs. 
Russ,  77  CaL  410,  19  Pac.  Rep.  698. 

5S.  VOLUNTARY  PAYBIBNT— Party  mak- 
ing.— ^Law  will  not  allow  person  making  vol- 
untary payment  of  debt  of  third  party  without 
request,  and  no  promise  of  repayment  by  party 
whose  debt  Is  paid,  to  recover  thereon;  there- 
fore where  executor  o€  estate  made  voluntary 
payment  of  claim  against  estate  of  testator 
upon  which  claim  claimant  would  not  be 
permitted  to  testify  under  this  section,  exec- 
utor cannot  recover  from  estate  for  such  pay- 
ment— McGlew  vs.  McDade,  146  Cal.  663,  654, 
80  Pac  Rep.  695.  See  Curtis  vs.  Parks.  56 
Cal.  106;  McGee  vs.  San  Jose,  68  Cal.  91. 
8  Pac  Rep.  641;  Huddleston  vs.  Washington. 
186  Cal.   619,  69  Pac.  Rep.   146. 


§1881.    PERSONS  CANNOT  BE  EXAMINED    IN   CEBTAIN   RELATIONS. 

There  are  particular  relations  in  which  it  is  the  policy  of  the  law  to  encourage 
confidence  and  to  preserve  it  inviolate ;  therefore,  a  person  cannot  be  examined  as 
a  witness  in  the  following  cases: 

1.  [Husband  and  wife.]  A  husband  cannot  be  examined  for  or  against  his 
wife  without  her  consent;  nor  a  wife  for  or  against  her  husband  without  his  con- 
sent; nor  can  either,  during  the  marriage  or  afterward,  be,  without  the  consent 
of  the  other,  examined  as  to  any  communication  made  by  one  to  the  other  during 
the  marriage ;  but  this  exception  does  not  apply  to  a  civil  action  or  proceeding  by 
one  against  the  other,  nor  to  a  criminal  action  or  proceeding  for  a  crime  committed 
by  one  against  the  other. 

2.  [Attorney — Attorney's  iecretary.]  An  attorney  cannot,  without  the  consent 
of  his  client,  be  examined  as  to  any  communication  made  by  the  client  to  him,  or 
his  advice  given  thereon  in  the  course  of  professional  employment;  nor  can  an 
attorney's  secretary,  stenographer,  or  clerk  be  examined,  without  the  consent  of 
his  employer,  concerning  any  fact,  the  knowledge  of  which  has  been  aeqoired  in 
such  capacity. 
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3.  A  olorgjrxiiail  or  priest  cannot,  without  the  consent  of  the  person  making  the 
confession^  be  examined  as  to  any  confession  made  to  him  in  his  professional  char- 
acter in  the  eonrse  of  discipline  enjoined  by  the  church  to  which  he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the  consent  of  his  patient, 
be  examined  in  a  civil  action  as  to  any  information  acquired  in  attending  the 
patient,  which  was  necessary  to  enable  him  to  prescribe  or  act  for  the  patient. 

5.  A  public  officer  cannot  be  examined  as  to  communications  made  to  him  in  offi- 
cial confidence,  when  the  public  interests  would  suffer  by  the  disclosure. 

History:  Enaeted  Mareh  11,  1878,  fonnded  on  SS  395-399  Praetiee  Act; 
amended  Mareh  23,  1893,  Stats,  and  Arndta  1893,  p.  801;  by  Code  GommiBdon, 
Act  Mareh  8,  1901,  Stats,  and  Aadts.  1900-1,  p.  842,  aet  held  nnconstitationa], 
see  historyy  {5  ants. 


I.  In  GeneraL 

1.  Applied,  dted,  eonstmed,  referred  tou 

2.  Architeet  and  client — ^Not  inelnded  in  pro- 

hibition. 
8.  Borden  of  proving  objection. 

4.  Civil  easee^-Bule  eonfned  to. 

5.  Gonstmction — Common-law  rale. 

6.  !Failure    to    object — Striking    out    testl- 

mony. 

7.  Form  of  objection. 

8.  Same — General  objection  is  sufficient. 

II.  Sabdivision  1. 

9.  All  communications  included. 

10.  Divorce  does  not  render  competent. 
11, 12.  Form  of  objection. 

13.  Incapadtj  to  consent  does  not  affect  mle. 

14.  lips  of  both  husband  and  wife  are  for- 

ever sealed. 

15.  Public  policy  foundation  of  mis. 

16.  Beversal  on  appeal 

17.  Waiver— Calling  wife  as  witni 


1 


1 


m.     Subdivision  2. 

18.  Agency. 
10, 20.  Attorney  not  retained. 

21.  Business  and  social  relatloiis. 

22.  Client  must  have  regarded  eonmnmieatlfm 

as  confidential. 

23.  Consent  of  eUent. 

24.  Construction. 

25.  Conversation  of  third  parties. 

80.  Cross-examination  of  psr|y  testif^flng  In 

his  own  behalf. 

27.  General  objection. 

28.  Intent  that  attorney  diselose. 

29.  Motion  to  strike  out  testimony. 

30.  Px^esumption. 

81.  Strangers  and  third  parties— GonfenatioDS 

between  attorney  and  third  party. 
82-34.  Subscribing  witnes»— Attorney  ss. 

35.  Third  iMuties  present— Eileet  at 

IV.     Subdivision  3. 

36.  Mental  condition. 

37.  Preliminary  matters. 

y.     Subdivision  4. 

38.  Appeal— Beview  of  nBng. 

39.  Autopsy — ^Information  obtained  from  not 

privileged. 

40.  Constru^on. 

41, 42.  Criminal  cases  not  included. 
•43,44.  Extent  of  rule. 

45.  Mental  condition  of  patient. 


46.  Ko  presumption  prejudicial  to  party. 

47.  Subscribing  witness  to  will. 

48.  Suppression  of  evidence  cannot  be  claimed 

where  objection  made. 
49,50.  Waiver  of  privilege. 

51.  Waiver  of  privilege  by  personal  repre- 

sentative. 

52.  Same  —  Heir   or    creditor   cannot   waive 

privilege. 

L     IN   GBNBRAIi. 

1.     APPIilBD,     CFTBD,     CONSTRVIBD,     RIB- 
FBRRBD  TO,  etc,  in  Steinburg  vs.  Meany,  58 
CaL  426,   427    (applied);  Estate  of  Toomee,   M 
CaL    S09»   S16    (applied);   Ex   parte   Carpenter, 
64   C9d.   267,   270,   271,   80   Pao.   Rep.   816    (cited 
with    S1879    ante);    Ex    parte    Stlce,    70    CaL  ^ 
81,    54,    11   Pac    Rep.    459    (construed   with   H 
1879,    1880    ante);    Fltsgerald    vs.    Llvermore 
(CaL    Feb.    25,    1887),    18    Pac    Rep.    167    (ap- 
plied);   Sharon    vs.    Sharon,    79    CaL    688,    677, 
82    Pac    Rep.    26,    181    (applied);    WUlard    vs. 
Superior  Court,  82  CaL  456,  464,   22  Pac  ^ep. 
1120    (olted  In  dls.   op.);   People  vs.  Mulllnffs, 
88  CaL   188,   140,   17  Am.  St  Rep.   228,   28   Pac 
Rep.  229  (applied);  People  vs.  WlUard,  92  Cal. 
482,    485,    28   Pac.   Rep.   585    (cited   with   51878 
ante);    Harris   vs.   Zanone,   98   Cal.    59.    71,    28 
Pac.    Rep.    845    (construed    as    not    applying); 
Venzke   vs.   Venake.   94   CaL   226,   226,    29   Pac. 
Rep.   499    (cited);   Preel  va   Market   St.  C.  R. 
Co.,  97  CaL  40,  46,  46.  81  Pac  Rep.   780   (con- 
strued and  applied);  Estate  of  Flint,  100  CaL 
891,  894,  400,  84  Pac.  Rep.  868   (construed  and 
applied);  Wheelock  vs.  (Godfrey,  100  CaL   678, 
587,  85  Pac  Rep.  817   (construed  and  applied); 
People  vs.  Lane,  101  CaL  518.  616,  86  Pac  Rep. 
16   (construed);  People  vs.  West,  106  CaL   89, 
92.  98,  89  Pac  Rep.  207  (cited);  Estate  of  Wax. 
106  CaL   848,   847.   89  Pac.  Rep.   624    (applied); 
Emmons    vs.    Barton,    109    CaL    662,    669,    670, 
42  Pac.  Rep.   808    (applied);   Estate  of  MulUn, 
110    CaL    262,    264,    42    Pac.    Rep.    646     (con- 
strued); Havens  vs.  Donahue,  111  CaL  297.  299. 
48  Pac.  Rep.  962   (construed  as  not  applying); 
Murphy  vs.  Waterhouse,   118  CaL   467,  472,  46 
Pac  Rep.  866  (construed);  Verdelll  vs.  Gray« 
H.  C.   C3o.,   115  CaL   517,   526,   47   Pac.  Rep.   364 
Capplled);   Harrison  vs.  Sutter  St.  R.   Co.,   116 
CaL   166,   166,   47    Pac*  Rep.   1019    (construed); 
Ex  parte  Lawrence.  116  CaL  298,  300.   48  Pac 
Rep.  124    (construed  as  not  applying);  Estate 
of  Redfleld,  116  CaL  687,  644,  48  Pac.  Rep.  794 
(construed):   People  vs.  Warner.   117   Cal.   687. 
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639,  49  Pac  Rep.  841  (cited):  Lissak  vs. 
Crocker  E^state  Co.,  119  CaL  442,  445,  61  Pac. 
Rep.  688  (construed  and  applied);  Falk  vs. 
Wittram,  120  Cal.  479,  481,  62  Pao.  Rep.  707 
(applied);  Thomas  vs.  Gates,  126  Cal.  1.  6,  68 
Pac.  Rep.  816  (applied);  Sstate  of  Nelson,  182 
Cal.  182.  187,  64  Pac.  Rep.  294  (applied);  Es- 
tate of  Black,  182  Cal.  892,  896,  64  Pac.  Rep. 
696  (construed);  Faylor  vs.  Faylor,  186  CaL 
92,  96,  68  Pac.  Rep.  482  (construed  as  not  ap- 
plying); Keast  vs.  Santa  Ysabel  O.  M.  Co., 
136  Cal.  266,  260,  68  Pac.  Rep.  771  (applied); 
In  matter  of  Daniels,  1^0  CaL  886,  888,  78  Pac. 
Rep.  1063  (construed);  Wood  vs.  Etiwanda  W. 
Co.,  147  CaL  228,  81  Paa  Rep.  612  (applied); 
People  vs.  Davis,  1  CaL  App.  8,  9,  11,  81  Pac. 
Rep.  716  (cited  with  §1870  ante);  People  vs. 
:Tcart,  1  CaL  App.  166,  169,  81  Pao.  Rep. 
1018  (subd.  2  construed);  Humphrey  vs.  Pope, 
1  Cal.  App.  374,  877,  82  Pac.  Rep.  288  (con- 
strued and  applied);  People  vs.  Chadwick 
(CaL  App.  July  9,  1906),  87  Pao.  Rep.  884  (con- 
strued). 

As  to  husband  and  'wife  as  witnesses  for 
each  other,  see  KBRR*S  CYC.  PEN.  CODE 
8  1382   and  note. 

2.  ARCHITECT  AND  CLIENT— Not  Included 
In  prohibition. — ^This  section  does  not  apply  to 
communications  between  client  and  architect.— 
Havens  vs.  Donahue,  111  CaL  297,  299,  48  Pac 
Rep.  962. 

's.     BURDEN    OF    PROVING    OBJECTION.— 

The  burden  is  upon  party  seeking  to  suppress 
evidence  to  show  that  it  is  within  terms  of 
statute. — Sharon  vs.  Sharon,  79  Cal.  633,  677, 
22  Pac.  Rep.  26,  131.  See  Earle  vs.  Grout,  46 
Vt.   118. 

4.  CIVIL  CASES — Rule  confined  to.— Rule  of 
exclusion  by  precise  terms  of  statute  is  con- 
fined  to  civil  actions,  and  while  Penal  Code 
has  adopted  rule  as  to  husband  and  wife,  it 
does  not,  In  t^rms,  adopt  rule  as  to  any  other 
of  professions  or  classes  In  this  section 
enumerated. — Freel  vs.  Market  St.  C.  R.  Co., 
97  CaL  40.   46.  46.  81  Pac.  Rep.   780. 

5.  CONSTRUCTION  —  Common  -  law    rule.  — 

This  section  is  merely  declaration  without  any 
substantial  modification  of  principle  that  has 
always  obtained. — Murphy  vs.  Waterhouse.  113 
CaL  467,  472,  45  Pac.  Rep.  866.  See  Hurlburt 
vs.  Hurlburt,  128  N.  T.  420,  26  Am.  St.  Rep. 
482,  28  N.  E.  Rep.  661. 

e.  FAILURE  TO  OBJECT— Striking  ont 
testimony. — A  party  offering  witness  who  is 
incompetent,  but  whose  testimony  is  received 
without  objeotion,  cannot  strike  It  out  with- 
out consent  of  opposite  party  after  he  dis- 
covers that  such  testimony  militates  against 
him.— Wheelock  vs.  Godfrey,  100  CaL  678,  687, 
86   Pac.   Rep.   817. 

7.  FORM  OF  OBJECTION. — ^The  word  "in- 
competent" Is  8Ufl!iciently  broad  to  cover 
privileged  communications  provided  for  in 
this  section.  The  relation  having  been  shown, 
question  calling  for  such  communication  is  in- 
competent, because  prohibited  by  law. — 
Humphrey  vs.  Pope,  1  Cal.  App.  166,  82  Pac. 
Rep.  223.  See  People  vs.  Mullings,  88  CaL 
138.  144,  17  Am.  St.  Rep.  228,  28  Pao.  Rep. 
229. 


8.  General  objection  Is  snAelent  where  evi- 
dence objected  to  is  absolutely  Incompetent 
and  objection  is  not  required  to  be  extended 
to  competency  of  witness. — ^Humphrey  vs.  Pope, 
1  Cal.  App.  874,  877,  82  Pac.  Rep.  223.  See 
Nightingale  vs.  ScanneU,  18  CaL  816,  824;  Swan 
vs.  Thompson,  124  CaL  193,  196,  66  Pac.  Kep. 
878. 

As  to  party  to  an  action,  whether  dvil  or 
crfmlnnly  belns  Incompetent  as  wltaessy  see 
ante  S  1879  and  note. 

IL     SUBDIVISION  1. 
0.     AIiI<     COMMUNICATIONS     INCIiUDBD*— 

The  common-law  rule  did  not  extend  to  com- 
munications which  were  not  in  their  nature 
confidential,  but  this  section  extends  privilege 
to  any  communications.— People  vs.  Mullinga, 
88  CaL  188,  140,  17  Am.  St.  Rep.  223,  23  Pac 
Rep.    229. 

As  to  criminal  proeeedlngs,  when  hushand 
or  wife  are  not  competent  witnesses  for  or 
acalnat  each  other,  see  KERR'S  CYC.  PEN. 
CODE  §  1322  and  note. 

10.  DIVORCE  DOES  NOT  RENDER  COMPE- 
TENT.— Conversations  had  between  husband 
and  wife  cannot  be  testified  to  after  they  have 
been  divorced. — People  vs.  Mullings,  83  Cal. 
138,  140,  17  Am.  St  Rep.  228,  23  Pac  Rep. 
229. 

11.  FORM  OF  OBJECTION.^ — ^The  reason  of 
rule  requiring  specific  objections  is  in  cer- 
tain cases  entirely  wanting.  Relation  of  hus- 
band and  wife  having  been  shown,  law 
absolutely  prohibits  examination  of  wife  touch- 
ing communications  during  coverture,  and 
objection  that  evidence  is  incompetent,  irrele- 
vant, and  immaterial  is  sufficient—Humphrey 
vs.  Pope,  1  Cal.  App.  374.  82  Pac.  Rep.  22S. 
See  People  vs.  Mullings.  83  CaL  188.  144,  17 
Am.  St  Rep.  228,  23  Pac.  Rep.  229;  Estate  of 
Mullin,  110  Cal.  262,  264,  42  Pac.  Rep.  646; 
Harrison  vs.  Sutter  St  R.  Co.,  116  CaL  166. 
166,  47  Pac.  Rep.  1019;  People  vs.  Warner, 
117   Cal.  687,  638,  4»  Pac.  Rep.  841. 

12.  Reason  of  rule  requiring  specific  ob- 
jections in  certain  cases  is  entirely  wanting 
where  purpose  of  examination  relates  to  com- 
munications between  husband  and  wife 
during  coverture.  Law  absolutely  prohibits 
examination  of ,  wife  touching  such  communica- 
tions where  relation  Is  shown,  and  in  such 
cases  specific  objection  Is  not  admitted. — 
Humphrey  vs.  Pope,  1  CaL  App.  874,  879,  82 
Pac.  Rep.  223. 

18.  INCAPACITY  TO  CONSENT  DOES  NOT 
AFFECT  RUIiB.— The  section  makes  no  excep- 
tion to  rule  even  though  other  spouse  be  in- 
capable of  consent,  and  courts  are  not  at 
liberty  to  disregard  Its  provisions.— Falk  vs. 
Wittram,  120  CaL  479,  481,  62  Pac.  Rep.  707. 
See  Estate  of  Flint  100  CaL  891.  34  Pac 
Rep.  863;  Emmons  vs.  Barton,  109  CaL  662,  42 
Pac  Rep.  308. 

14.  I-IPS  OF  BOTH  MUSBAND  AND  HTFE 
ARE  FOREVER  SEALED  as  to  all  communica- 
tions between  them  during  marriage  relation, 
unless  consent  is  shown  or  cause  of  action 
falls  within  exceptions  stated  in  this  sec- 
tion.— ^Humphrey  vs.  Pope.  1  CaL  App.  374, 
478,  82  Pac.  Rep.  223.     See  People  vs.  Mullings, 
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83  CaL   1S8,  144,  17  Am.  8t  B«p.  S8S»  28  Pac. 
Rep.    229. 

IS.  PUBUC  POLICr  FOITHDATION  OF 
RULES. — The  rule  la  founded  upon  public  policy 
and  no  disclosure  ccm  be  forced  from  either 
spouse  without  consent  of  one  against  whom 
It  is  sousrht  to  be  used. — ^People  vs.  MulUnss, 
83  Cal.  138,  141,  17  Am.  St.  Rep.  828,  28  Pac. 
Rep.  229. 

10.  RRVERSAL  ON  APFBAL.— Where  wife 
of  plaintiff  was  called  by  defendant  and  al- 
lowed, over  objection,  to  testify  affalnst  her 
husband,  it  is  ground  for  reversal  under  this 
section. — Fitsfferald  vs.  Llvermore  (CaL  Feb. 
25,  1887),  18  Pac.  Hep.  167. 

17.  l^AnnBR---€alllnff  wife  am  wttmemi.— A 
husband  called  by.  his  wife  and  examined  by 
her  is  to  be  deemed  and  taken  as  consent  on 
her  part  to  his  examination  by  opposite  party 
in  respect  to  any  of  issues  in  action. — Stein- 
burff  vs.  Meany,  53  Cal.  425.  427. 

As  to  eommiuilcatloiis  between  hnsbaBd  amd 
wlfe^  when  privHesecl  and  when  not«  see 
monognraphic  note  29  Am.  St.  Rep.  411-428. 

ni.     SUBDIVISION   2. 

18.  AGBNCY.— Communications  to  an  attor- 
ney by  third  party  must  be  shown  to  be  au- 
thorized by  person  for  whom  he  assumed  to 
act  in  order  to  be  privileged. — Sharon  vs. 
Sharon,  79  Cal.  638.  678,  22  Pac.  Rep.  26.  131. 
See  Synde  vs.  McGreeror,  96  Mass.  (18  Allen) 
178. 

10.  ATTORNBSY  WOT  RETAINHD.— Where 
an  attorney  receives  statements  from  wife  of 
defendant  who  seeks  to  retain  him  as  counsel 
for  her  husband,  but  he  declines  to  accept  em- 
ployment, such  statements  may  be  testified 
to  by  attorney,  as  relation  of  attorney  and 
client  has  never  existed — statements  being 
used  as  grounds  of  impeachment  and  not  pur- 
porting to  have  been  conveyed  from  defend- 
ant—People vs.  Heart,  1  Cal.  App.  166,  81 
Pac  Rep.  1018. 

20.  An  attorney  who  testifies  positively  that 
he  was  not  plaintifTs  attorney,  and  facts  tes- 
tified by  him  to  show  he  was  not,  is  not  in- 
competent.— Sharon  vs.  Sharon,  79  Cal.  633,  677, 
22  Pac.  Rep.   26,  181. 

21.  BUSINBSS  AND  SOCIAIi  RBI«ATIONS«-* 
Inhibition  under  subdivision  2  of  this  section 
does  not  extend  to  communications  between 
attorney  and  person  having  social  or  business 
relations  with  client;  and  certainly  not  where 
statement  did  not  purport  to  be  conveyed  to 
attorney  from  client,  but,  on  contrary,  was 
representation  of  witness  as  to  his  knowledge 
of  transaction.— People  vs.  Heart.  1  Cal.  App. 
166,  169,  81  Pac.  Rep.  1018. 

22.  CLIBNT  MUST  HAVB  RBGARDED  COM- 
MlJlflCATION  AS  CONFIDENTIAL  at  the  time 
It  was  made.— Sharon  vs.  Sharon,  79  Cal.  633, 
678,  22  Pac.  Rep.  26,  181. 

28.  CONSSSNT  OF  ClilSSNT. — ^An  attorney 
may  testify  at  the  instance  of  his  client-* 
Wood  vs.  Btiwanda  W.  Co.,  147  Cal.  228,  81 
Pac.  Rep.  512. 

M.  CONSTRUCTIONiT-An  attorney  must 
have  learned  matter  in  question  only  as  counsel 
or  attorney  or  solicitor  for  party  professionally 


and  in  course  of  business,  to  be  ren- 
dered incompetent— Sharon  vs.  Sharon,  79  Cal. 
633.  678.  22  Pac.  Rep.  26,  181.  See  Hager  vs. 
Rhlndler.  29  Cal.  48,  61;  George  vs.  Sllva,  68 
Cal.  272.  9  Pac.  Rep.  257.  IlL  Granger  vs. 
Warrington,  8  111.  299,  809;  Qoltra  vs.  Wolcott, 
14  III.  89.  90;  De  Wolf  vs.  Strader.  26  111.  226. 
79  Am.  Dec.  371.  Ind.  Borum  vs.  Fouts,  16  f 
Tnd.  50.  52.  Mau.  Hatton  vs.  Robinson,  81 
Mass.  (14  Pick.)  416.  423,  25  Am.  Dec.  416. 
N.  Y.  Rochester  City  Bank  vs.  Suydam,  6  How. 
Pr.  254.     Tex.    Flack  vs.  Neill.  26  Tex.  278. 

26.     OONVBRSATION  OF  THIRD  PARTIBS.—  ^ 

The  fact  of  witness  having  been  present  as  • 
attorney  on  one  side  does  not  prevent  his 
giving  evidence  of  conversation  between  par- 
ties.—Murphy  vs.  Waterhouse,  118  Cal.  467,  472, 
46  Pac.  Rep.  866.  See  Gallagher  vs.  William- 
son, 28  Cal.  881.  Ind.  Hanlon  vs.  Doherty,  109 
Ind.  87,  9  N.  H.  Rep.  782.  N.  T.  Hurlburt  vs. 
Hurlburt,  128  N.  T.  420,  26  Am.  St  Rep.  482, 
28  N.  B.  Rep.  651.  N.  C.  Michael  vs.  Foil,  100 
N.  C.  178,  6  Am.  St  Rep.  677,  6  S.  B.  Rep. 
264. 

26.  CROSS-BY  A  HffTNATION  OF  PARTY  TBS- 
TIFYING  IN  HIS  OWN  BBHALF  cannot  be 
extended  to  any  communications  made  to  his 
attorney.— People  vs.  Mulllngs.  83  Cal.  138,  141, 
23  Pac.  Rep.  229.  See  Verdelli  vs.  Gray's  H. 
C.  Co..  115  Cat  617,  626.  47  Pac  Rep.  864. 
Ark.  Bobo  vs.  Bryson.  21  Ark.  887,  76  Am.  Dec. 
406.  Ind.  Blgler  vs.  Reyher,  48  Ind.  112.  Kan. 
State  vs.  White,  19  Kan.  446,  27  Am.  Rep. 
187.     Ohio.    Duttenhofer  vs.  State,  84  Ohio  St 

91,  82  Am.  Dec.  862.  Vt.  Hemenway  vs.  Smith, 
28  Vt   701, 

27.  GBNBRAIi  OBJBCTION.— Where  objection 
to  witness's  competency  was  stated  generally, 
"it  is  not  shown  that  he  was  not  acting  In 
capacity  of  client  to  an  attorney."  it  is  not 
sufficient  to  raise  question  of  his  competency 
under  this  section.— Fay  lor  vs.  Faylor,  136  CaL 

92,  96,   68   Pac.   Rep.   482. 

28.  INTBNT  THAT  ATTORNBSY  DISCLOSB. 

— Communication,  as  well  as  relation  between 
attorney  and  his  client,  ceases  to  be  con- 
fidential when  it  is  clearly  manifest  that  it 
is  Intention  of  client  that  communication 
should  be  disclosed,  if  any  occasion  therefor 
should  be  presented.  Consent  of  client  to 
such  disclosure  may  be  implied  as  well  as  ex- 
pressed.— ^Bstate  of  Nelson,  132  Cal.  182,  188, 
64   Pac.   Rep.    294. 

29.  MOTION  TO  STRIKB  OXJT  TSSTIMONT 

given  by  attorney,  as  to  communications  with 
his  client,  is  properly  denied  where  objections 
to  same  had  been  withdrawn  by  party  making 
motion.— Bstate  of  Wax,   106   Cal.    843.   847,   89  f 
Pac.   Rep.    624.     See   People   vs.   Long.   43   Cal.  f 
444;  People  vs.  Rolfe.  61  Cal.  640;  People  vs.  ' 
Samerio,  84  CaL  484.  24  Pac.  Rep.  288.  '. 

SO.  PRBSUMPTION  Is  that  all  communica-  j 
tions  between  attorney  and  client  in  course 
of  professional  employment  are  confidential, 
but  this  presumption  may  be  rebutted.— 
Sharon  vs.  Sharon,  79  CaL  688,  678,  22  Paa 
Rep.  26,  181.  See  Hager  ts.  Shindler,  29  CaL 
48,  68;  Oower  vs.  Bmery,  18  Me.  79,  82. 

21.     8TBAN6BB8    AND    THIRD    PARTIBS— 
CoBTenatleaa    bstwen    attevney    and    third 
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vairty  or  between  stransers  In  presence  of  at- 
torney and  client  are  not  within  rule. — Sharon 
vs.  Sharon,  79  Cal.  688,  678,  28  Pac.  Rep.  26, 
181.  See  Gallagher  vs.  Williamson,  23  Cat 
831.  888,  88  Am.  Dec.  114.  Ala.  Mobile  &  M. 
R.  Co.  vs.  Yeates,  67  Ala.  164.  Pa.  Levers  vs. 
Van  Busklrk,  4  Pa.  St.  816.  S.  €•  Moffatt  vs. 
Hardin,   22  S.  C.   9. 


82.     SUBSCRIBING  WITlfBSS— Attorney 

Declarations  and  instructions  made  by  testator 

{    immediately   precedlnfir   draftlngr   of   will    offer 

I    valuable  aid  to  jury  in  determining  testator's 

i    mental  capacity  at  time  of  act,  and  are  clearly 

material  and  not  in  violation  of  this  section 

when    testator    requests    attorney    to    siffn    as 

subscribing  witness. — Estate  of  Mullin,  110  CaL 

262,  254,  42  Pac.  Rep.  645. 

88.  When  testator  requests  his  attorney  to 
become  an  attesting  witness  to  his  will  he 
thereby  expressly  waives  privilege. — Estate  of 
MulIln,  110  Cal.  262,  254,  42  Pac.  Rep.  645.  See 
Albert!  vs.  New  Tork  I*  B.  &  W.  R.  Co.,  118 
N.  T.  77,  28  N.  E.  Rep.  85. 

84.  Where  testator  requests  his  attorney  to 
sign  will  as  attesting  witness  he  in  effect 
consents  that  whenever  will  shall  be  offered 
for  probate  attorney  might  be  called  to  tes- 
tify to  any  facts  within  his  knowledge  neces- 
sary to  establish  its  validity.— Estate  of  Wax, 
106  Cal.  343,  847,  39  Pac.  Rep.  624.  See  Mass. 
Doherty  vs.  O'Callaghan,  157  Mass.  90,  34  Am. 
St.  Rep.  258,  81  N.  B.  Rep.  726.  N.  Y.  In 
matter  of  Coleman,  111  N.  T.  220,  19  N.  E. 
Rep.  71.  Wis.  McMaster  vs.  Scriven,  86  Wis. 
162.  39  Am.  St  Rep.  828.  55  N.  W.  Rep.  149. 
As  to  attorney's  eompetemey  to  testify  eon- 

I   eernlng  will  he  lias  drawn,  see  note  66  Am.  St. 

r   Rep.   229-281. 

'  SS.  THIRD  PARTIES  PRBSBlfT—Birect  of.— 
An  attorney  receiving  communication  in  pub- 
lic street,  and  in  presence  of  third  party,  not 
in  any  sense  confidential  or  in  the  course  of 
his  employment,  is  not  incompetent — Sharon 
vs.  Sharon,  79  Cal.  638,  677,  22  Paa  Rep.  26, 
181. 

As  to  eommnnlcatlona  to  attorney,  when 
privileged,  see  notes  87  Am.  Dec.  296;  86  Am. 
Rep.   631-633;  66  Am.  St  Rep.   213-248. 

IV.  SUBDIVISION  8. 

86.  BIBNTAIi  CONDITION^ — ^A  priest  who 
has  made  it  daily  practice  for  many  years  to 
familiarize  himself  with  mental  condition  of 
persons  upon  whom  he  was  called  to  attend  in 
his  character  as  priest,  is  peculiarly  qualified 
to  express  an  opinion,  as  an  expert  on  ques- 
tion of  mental  disease.— Estate  of  Toomes,  64 
'  Cal.  609,  516. 

8T.  PRBlilMINART  MATTERS-— A  priest 
Who  testifies  only  to  facts  obtained  on  pre- 
liminary examination  to  ascertain  if  person 
was  in  proper  condition  of  mind  to  make  con- 
fession is  competent— Estate  of  Toomes,  54 
Cal.  609.  616. 

V.  SUBDIVIBION    4. 

88.  APPEAL — ^Review  of  rallng.—The  ruling 
of  court,  on  objection  to  question  asked 
physician  as  to  mental  condition  of  his  patient, 
was  determined  upon  Information  before  him, 
and  appellate  court  cannot  say  that  his  con- 


clusion was  erroneous. — ^Estate  of  Redfield,  118 
Cal.  687,  644,  48  Pac.  Rep.  794. 

88.  AUTOPST— Informntion  oMalned  from 
not  privileged* — ^A  dead  man  is  not  a  "patient" 
capable  of  sustaining  relation  of  confidence  to- 
ward his  physician,  which  is  foundation  of 
rule  given  in  this  section.  Therefore  mattem 
coming  under  observation  of  physician  in  hold- 
ing an  autopsy  are  admissible. — Harrison  vs. 
Sutter  St  R.  Co.  (Cal.  March  2,  1897),  47  Pac 
Rep.  1019. 

40.  OONSTRUCnON.-'Contest  arlalng  upoa 
probate  of  wlU  Is  civil  action  within  meanincr 
of  subdivision  4  of  this  section. — Estate  of 
PUnt   100  Cal.  891,   400,  84  Pac.  Rep.   868. 

41.  ORIMINAIi    CASES    NOT    INOLUDBD. — 

The  rule  as  to  privileged  .communication  be- 
tween patients  and  physicians  does  not  applx 
in  criminal  oases.— People  vs.  Lane^  101  CaL 
518,  516,  86  Pac.  Rep.  16. 

42.  The  rule  which  excludes  physician  from 
revealing  secrets  of  sick  chamber  may  not  In 
nature  of  things,  apply  to  criminal  prosecu- 
tion. The  interests  of  justice  unseal  doctors* 
lips  and  rule  was  never  designed  to  shut  out 
evidence  necessary  for  proof  of  guilt  or  to 
protect  murderer  rather  than  to  shield  memory 
of  victim.— Freel  vs.  Market  St.  C.  R.  Co.,  97 
Cal.  40,  45,  46,  81  Pac.  Rep.  730. 

48.  EXTENT  OF  RULB^— A  physician  is  pre- 
cluded from  being  examined  as  witness  only 
"as  to  information  acquired  In  attendinsr 
patient  which  was  necessary  to  enable  him 
to  prescribe  or  act  for  patient"  and  where  it 
appears  that  testimony  of  physician  is  not 
founded  upon  such  information,  it  may  be  com- 
petent—Estate of  Black,  132  Cal.  392,  396,  64 
Pac.  Rep.  695. 

44.  A  physician  who  had  acquired  his 
knowledge  of  injuries  of  deceased,  while  at- 
tending him  in  professional  capacity,  is  not 
competent  witness. — Keast  vs.  Santa  Ysabel  G. 
M.  Co.,  136  Cal.  256,  260,  68  Pac.  Rep.  771. 

48.     MENTAL    CONDITION    OF    PATIENT.— 

Under  subdivision  4  of  this  section,  testimony 
of  doctor  that  he  prescribed  for  his  patient  for 
mental  trouble  should  not  be  admitted.  The 
authorities  are  uniform  on  this  question  in  all 
states  having  similar  statute. — Estate  of  Flint 
100  Cal.  391,  895,  84  Pac.  Rep.  868.  See  Freel 
vs.  Market  St  R.  Co.,  97  Cal.  40,  81  Pac.  Rep. 
730;  Briggs  vs.  Briggs,  20  Mich.  84;  Streeter 
vs.  City  of  Breckenridge,  23  Mo.  App.  244. 

48.  NO  PRESUMPTION  PREJUDICIAL  TO 
PARTY. — It  certainly  Is  not  policy  of  law  to 
exclude  certain  testimony,  and  at  same  time 
raise  presumption  prejudicial  to  the  party  at 
whose  instance  such  testimony  was  excluded. — 
Thomas  vs.  Gates,  126  CaL  1,  6,  58  Pac.  Rep. 
815. 

47.     SUBSCRIBING    WITNESS     TO    TTILL.— 

When  testator  makes  his  attending  physician 
subscribing  witness  to  his  will  he  waives 
privilege  and  invites  full  and  proper  examina- 
tion of  matters  and  facts  upon  which  his  lips 
had  otherwise  been  sealed. — ^E«8tate  of  Mullin, 
110  Cal.  252.  266,  42  Pac  Rep.  646. 

4&  SUPPRESSION  €^  BTIDBNCE  CANNOT 
BE   CLAIMED   WHERE   OBJECTION   MADB.^ 

Where  evidence  of  physlolan  waa  offered  bjr 
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defendant,  and  excluded  by  objection  of  plain- 
tiff, an  instruction  cannot  be  baaed  upon  such 
excluded  evidence  to  effect  that  if  plaintiff 
wilfully  suppressed  any  evidence  jury  should 
presume  that  it  would  be  adverse  if  produced. — 
Thomas  vs.  Gates,  126  CaL  1,  6,  68  Pac.  Rep. 
815. 

48.     WAIVBR  OF  PRfVIIJDGH.— Privilege  is 

personal  to  patient,  and  may  be  waived  by 
him,  which  he  does  when  he  calls  physician 
himself  as  witness,  or  promises  him  to  give 
testimony  without  making  objection  thereto. 
If  patient  once  consents  to  his  testifying,  he 
cannot,  after  testimony  has  been  given,  re- 
voke consent  and  ask*  to  have  it  excluded.— 
liissak  vs.  Crocker  Estate  Co.,  119  CAl.  442, 
445,  446,  61  Pac.  Rep.  688.  See  Hoyt  vs.  Hoyt, 
112  N.  Y.  498,  614,  20  N.  E.  Rep.  408. 

60.  Physician  whose  testimony  was  ob- 
jected to  on  ground  of  privileged  Communica- 
tion, but  to  which  testimony  afterwards  writ- 
ten waiver  and  consent  was  executed  by  con- 
testant, may  be  allowed  to  testify,  and  fact 
that  he  did  so  cannot  be  afterwards  excepted 
to. — In  matter  of  Daniels,  140  Cal.  836,  338,  78 
Pac.  Rep.  1063. 

51«  WAIVRR  OF  PRtVILBOR  BT  PRIU 
SONAIj  RBPRE2SENTATIVB.— Whether  the  per- 


sonal representative  or  heir  of  deceased  can 
waive  personal  privilege  provided  for  in  this 
section,  is  said,  in  Estate  of  Flint,  100  Cal.  891. 
84  Pac.  Rep.  863,  to  be  new  question  in  this 
state.  It  was  held,  but  not  decided,  in  that 
case,  that  privilege  could  not  be  waived,  and 
now  following  decisions  of  New  York,  under 
a  similar  provision.  It  is  decided  that  no  one 
except  patient  himself  may  waive  privilege 
given  under  this  section. — ^Harrifion  vs.  Sutter 
St.  R.  Co.  (Cal.  March  2,  1897),  47  Pac.  Rep. 
1019.  See  Ind.  Morris  vs.  Morris,  119  Ind.  341, 
21  N.  E.  Rep.  918.  Mleh.  Fraser  vs.  Jennison, 
42  Mich.  206,  8  N.  W.  Rep.  882.  Mo.  Thompson 
vs.  Ish,  99  Mo.  160,  12  S.  W.  Rep.  610.  N.  Y. 
Westover  vs.  ^tna  Lu  Ins.  Co.,  99  N.  Y.  56,  1 
N.  E.  Rep.  104;  Renihan  vs.  Dennin,  108  N.  Y. 
678,  9  N.  B.  Rep.  820;  Loder  vs.  Whelpley,  111 
N.  Y.  289,  18  N.  E.  Rep.  874. 

82.    Heir  9r  «srcdltor  eannot  wislve  privilege. — 

The  privilege  governing  physician's  com- 
munication made  to  him  by  patient  who  had 
afterwards  died,  cannot  be  waived  by  heir,  and 
certainly  not  by  creditors. — Emmons  vs.  Bar- 
ton, 109  Cal.  662,  670,  42  Pac  Rep.  308. 

As  to  physlclane  or  surgeonsy  when  may 
testify  and  when  may  not,  see  xiotes  62  Am. 
Rep.   4;   17  Am.  St  Rep.  666-671. 
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S  188ft.    WHEN  PRIVILSOED  PERSONS  MUST  TESTIF7.     [Repealed.] 

History:     Enacted  March  11,  1872;   repealed  February  28.  1876,  Code  Amdte. 
1875-6,  p.  105. 

§  1883.  JUDGE  OR  JUROR  BIA7  BE  WITNESS.  The  judge  himself,  or 
any  juror,  may  be  called  as  a  witness  by  either  party;  but  in  such  case  it  is  in 
the  discretion  of  the  court  or  judge  to  order  the  trial  to  be  postponed  or  sus- 
pended, and  to  take  place  before  another  judge  or  jury. 

History:     Enacted  March  11,  1872^  re-enactment  of  S  400  Practice  Act. 

1.     APPLIBD,     CITBD,     CONSTRITDD,     RB-  &     PROTB8T  OF  NOTARY— BSvldeBce  to  con- 

FERRBSD  TO,  eta,  In:  Applesrarth  vs.  Abbott,  tmdict  and  overcome  reel  tale  In,  admissible.— 

•2  CaL  469,   460.   t  Pac.  Rep.   43   (cited).  Applegarth  vi.  Abbott,  62  Cal.  469,  460,  2  Pac. 

As  to  Justice  mm  wltnessy  transfer  of  esBSOf  Rep.  48. 
see  ante  S  888  and  note. 

§  1884.  WHEN  AN  INTEKPSETER  TO  BE  SWOBN.  When  a  witness  does 
not  understand  and  speak  the  English  language,  an  interpreter  must  be  sworn  to 
interpret  for  him.  Any  person,  a  resident  of  the  proper  county,  may  be  summoned 
by  any  court  or  judge  to  appear  before  such  court  or  judge  to  act  as  interpreter  in 
any  action  or  proceeding.  The  summons  must  be  served  and  returned  in  like  man- 
ner as  a  subpoena.  Any  person  so  summoned  who  fails  to  attend  at  the  time  and 
place  named  in  the  summons,  is  guilty  of  a  contempt. 

History:     Enacted  March  11,  1872,  re-enactment  of  §401  Praetiee  Act  with 
addition  of  last  two  sentences. 


L  Applied,  cited,  construed,  referred  to. 
2y  3.  Construction— Discretion  of  court. 

4.  Interpreter — Appointment  of  Indian. 

5.  Same — Must  be  sworn. 

1.  APPIOBDt  dTESDy  CONSTRUE3D,  RB- 
FBRRBD  TOy  etc.,  In:  People  vs.  Younff,  108 
CaL  8,  11,  41  Pac  Rep.  281  (applied);  People 
▼s.  Lem  Doe,  132  Cal.  199,  201,  64  Pac.  Rep. 
266  (applied);  People  vs.  Morine,  138  Cal.  626, 
628,    72    Pac.    Rep.    166    (applied);    People    vs. 


Salas  (Cal.  App.  Deo.  29,  1906),  84  Pao.  Rep. 
295  (applied). 

Contempts. — See  ante  1 1209  et  seq.  and  notes. 

As  to  acts  aathorlslnff  appointment  of  In- 
terpreter%  see  HBJIfNING'S  GISNJDRAIi  LAWS, 
p.  657. 

As  to  anhpcenasy  see  post  fi  1986  et  seq.  and 
notes. 

2.     CONSTBUOnOH— IMaereUon    of    eovrt.— 

Under  this  section  court  is  vested  with  dlscre- 
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tlon  In  determinlnff  whether  an  interpreter 
tnall  be  called  or  not.-^People  v«  Morine,  18S 
Cal.  626,  628,  72  Pac.  Rep.  166. 

8.  Under  this  section  court  ia  necessarily 
vested  with  discretion  in  errantinsr  or  refus- 
ing application  for  interpreter. — People  vs. 
Younjf,  108  Cal.  8,  11,  41  Pac.  Rep.  281. 

4.     INTBRPRRTRR.-— Appointment  of  Indian 

interpreter,  a  resident  of  county,  for  Indian 
when  testifying,  it  appearing  that  such  Indian 
understood    some    but    not    all    of    questions 


addressed  to  him  in  Bnffllsh,  was  not  an 
abuse  of  discretion  by  trial  court. — ^People 
vs.  Salas  (CaL  App.  Dec  29,  1905),  84  Pac. 
Rep.   296,  296. 

6.  Must  be  swon. — ^This  section  provides 
that  an  Interpreter  must  be  sworn,  and  5  1878 
ante  defines  witness  as  person  whose  declara- 
tions under  oath  are  received  as  evidence  for 
any  purpose.  He  is  therefore  a  witness.-- 
People  vs.  lism  Doe,  182  CaL  199,  201,  64  Pac. 
Rep.  265. 


CHAPTER  m. 

WRITINOa 

Article  L    Writings    in    General,    S8 1887-188A» 
II.    PubUc   Writings,    SS 1892-1987. 
in.    Private  Writings,  S9  1929-1051. 

ARTICLE  I. 

WRITINQS    IN   GENERAL. 

1 1887.    Writings,  imblio  and  private.  S  1889.    All  othen  printta. 

8 1888.    Publio  wntings  defined. 

§  1887.    WBITINOS,  PUBLIO  AND  PRIVATE.    Writings  are  of  two  kinds: 
1.  Public;  and, 


2,  Private. 


History:     Enaoted  March  11,  1872. 


Applied,  dtedf  eonstmed,  referred  to,  etc..  In:      People  va.  Ellenwood,  119  Cal.  166,  171,  51  Pac. 
I    People    vs.    Van    Ewan,    111    Cal.    144,    149,    43      Rep.  558  (cited  by  error  for  8 1847). 
I    Pac.    Rep.    520    (cited    by    error    for    $1847); 

'      §1888.    PUBLIC  WBITINaS  DEFINED.     Public  writings  are: 

1.  The  written  acts  or  records  of  the  acts  of  the  sovereign  authority,  of  official 
bodies  and  tribunals,  and  of  public  officers,  legislative,  judicial  and  executive, 
whether  of  this  state,  of  the  United  States,  of  a  sister  state,  or  of  a  foreign  country ; 

2.  Public  records,  kept  in  this  state,  of  private  writings. 

History:     Enacted  March  11, 1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construction. 

3.  Record   of   deeds  kept  in   county   recorder's 

office. 

1.  AFFLIRD,  CITBD,  COKTSTRURD,  RR- 
FRRRRD  TO,  etc.»  in:  Canfield  vs.  Thompson, 
49  Cal.  210,  212  (construed);  People  vs.  Hagar, 
52  Cal.  171,  186  (construed  in  connection  with 
ante  $1855,  subd.  4,  and  S9 1904,  1919  post); 
Oethin  vs.  Walker,  59  Cal.  502,  506  (cited  with 
S1855  ante.  881893,  1894.  1919  post);  Whelan 
vs.   Superior   Court,    114   Cal.   548,   550,    46    Pac. 


Rep.     468     (construed    with    1 1082     ante    and 
88    1889,   1892,   1894   post). 

2.  CONSTRVCTIOPr.— Phrase  ''public  writ- 
ings" refers  only  to  writingrs  mentioned  in 
8 1894  post,  and  does  not  include  instruction 
from  an  attorney  to  sheriff  reerardiner  execution 
of  process. — Whelan  vs.  Superior  Court,  114 
Cal.    648,   550.   46  Pac.  Rep.   468. 

S.  RRCORD  OF  DBRDS  KEPT  IN  COUNTY 
RECORDRR'S  OFFICR  Is  public  record  of 
private  writings. — Canfield  vs.  Thompson,  49 
Cal.  210.  212. 


§  1889.    ALL  OTHERS  PRIVATE.    All  other  writings  are  private. 

History:     Enacted  March  11,  1872. 


Applied,  dted,  construed,  referred  to,  etc.,  in:      Whelan  vs.   Superior  Court,   114   CaL   648,   S60, 

46  Pac.  Rep.  468   (cited). 
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ARTICLE  n. 


PUBLIC    WRITINaa 


8 1802.    Every   citizen   entitled   to   inspect   and     S 1012. 
copy  public  writings.  S  1918. 

8  1893.    PubHc  officers  bonnd  to  give  copies.  S  1914. 

8  1894.     Four  kinds  of  public  writings.  9  1915. 

8  1895.    Laws,  written  or  unwritten.  6  1916. 

8  1896.    Written  laws  defined.  8  1917. 

9  1897.     Constitution  and  statutes. 

8  1898.    Public  and  private  statutes  defined.  8  1918. 

8  1899.    Unwritten  law  defined. 

8  1900.    Books  containing  laws  presumed  to  be     9  1919. 

correct.  8 1920. 

8  1901.     Evidence  of  foreign  law. 

8  1902.     Other  evidence  of  laws  of  other  states.         8  1921. 
8  1903.    Recitals  in  statutes,  how  fur  evidence. 
8  1904.     Judicial  record  defined.  8  1922. 

8  1905.    Record,  how  authenticated  as  evidence. 
8  1906.    Record  of  a  foreign  country,  how  anthen-     8  1928. 

ticated.  8 1924. 

8  1907.    Copy  of  a  foreign  record,  when  evidence. 
8  1908.    Effect  of  a  judgment  or  final  order  upon     8  1925. 

rights  in  various  cases. 
8 1909.    Effect   of   other   judicial   orders,   when     8 1926. 

conclusive. 
8  1910.    Where  parties  are  to  be  deemed  the  same.      8  1927. 
8  1911.    What  deemed  adjudged  in  a  judgment. 


Where  sureties  bound,  principal  is  also. 

Becord  of  another  state,  its  effect. 

Becord  of  a  court  of  admiralty. 

Effect  of  a  foreign  judgment. 

Manner  of  impeaching  a  record. 

The  jurisdiction  necessary  in  a  judg- 
ment. 

Manner  of  proving  other  official  docu- 
ments. 

Public  record  of  private  writing  evidence. 

Entries  in  official  books  prima  facie  evi- 
dence. 

Justice's  judgment  in  other  states,  how 
proved. 

Same.  [Certificate  to  transcript,  eon- 
tents.] 

Contents  of  other  official  certificates. 

Provisions  in  relation  to  states  apply  to 
territories. 

Certificates  of  purchase  primary  evidence 
of  ownership. 

Entries  made  by  officers  or  boards  prima 
facie  evidence. 

United  States  mineral  land-patent,  date 
of  location  is  prima  facie  evidence. 


§1892.  EVERT  CITIZEN  ENTITLED  TO  INSPECT  AND  COPT  PUBLIC 
WBITINOS.  Every  citizen  has  a  right  to  inspect  and  take  a  copy  of  any  public 
writing  of  this  state,  except  as  otherwise  expressly  provided  by  statute. 

History:     Enacted  March  11,  1872. 


1.  Applied/cited,  construed,  referred  to. 

2.  Construction — Term  *' other  matters.'* 

3.  Instruction  from  attorney  to  sheriff. 

1.  APPLIBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Whelan  vs.  Superior 
Court,  114  CaL  548,  650,  46  Pac.  Rep.  468 
(construed  with  U 1032,  1888,  1889  ante  and 
§1894  post). 

A«  to  attaebment,  fact  of  tasuance  of,  aot 
to  be  made  public,  see  KERR'S  CTC.  POL. 
CODE  §  1032  and  note. 

A«  to  divorce,  proceedlnff*  not  to  be  open 
to  luApectlon,  see  KERR'S  CYC.  POL.  CODE 
11032  and  note. 


An  to  public  recordu,  open  to  Inapectlon,  see 
KERR'S  CYC.  POIi.  CODE  8  1032   and  note. 

2.     CONSTRUCTION—Term    <<otber    matters'* 

referred  to  in  8  1032  ante  which  citizen  is  en- 
titled to  inspect,  refers  to  matter  which  is 
public  and  In  which  whole  public  have  an  in- 
terest.— ^Whelan  vs.  Superior  Court,  114  Cal. 
648,  560,  46  Pac.  Rep.  468. 

8.  INSTRUCTION  FROM  ATTORNEY  TO 
SHERIFF,  reerardingr  execution  of  process,  is 
not  public  writing  within  meanlner  of  this  sec- 
tion.—Galvln  vs.  Palmer,  113  Cal.  46,  65,  46 
Pao.  Rep.   172. 


§  1893.  PUBLIO  OFFIOEBS  BOUND  TO  GIVE  COPIES.  Every  public  officer 
having  the  custody  of  a  public  writing,  which  a  citizen  has  a  right  to  inspect^  is 
bound  to  give  him,  on  demand,  a  certified  copy  of  it,  on  payment  of  the  legal  fees 
therefor,  and  such  copy  is  admissible  as  evidence  in  like  cases  and  with  like  eflEect 
as  the  original  writing. 

History:     Enacted  March  11,  1872;    amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  381. 


1.  Applied,  cited,  constmed,  referred  to. 
j  2.  Certified  copy  of  public  record. 
I  3.  Same— Construction. 

1.  APPIilESD,  CITBD,  CONSTRUED,  RES- 
FESRRBD  TO,  etc.,  in:  Canfleld  vs.  Thompson, 
49  Cal.  210,  212  (construed  with  9 1S88  ante, 
9 1S94  post);  Oethln  vs.  Walker,  69  Cal.  602, 
606   (cited);  Brown  vs.  Orifflth.  70  Cal.  14,  15, 


16,  11  Pac.  Rep.  50  (construed  with  9 1866, 
subd.   4   ante,  991894,   1919,   1951   post). 

As  to  public  recorcla  open  to  Inapectloii,  see 
KERR'S  CYC.  POL..  CODR  9  1032  and  note. 

2.     CESRTIFIED  COPY  OF  PUBLIC  RBCORD 

of  either  public  or  private  writing:  is  primary 
evidence  of  original  writing. — Canfleld  vs. 
Thompson,  49  Cal.  210,  212. 
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3.     CoMtructlon.--Thl8  section   In  so   far  aa  than  those  mentioned  In  fourth  subdivision  of 

It  makes  certified  copies  admissible  '-with  like  8  1894.— Brown  vs.   Griffith,   70   CaL    14,   16,    11 

effect   as   original   writing."   primarily   relates  Pac  Rep.  50. 
to    certified    copies    of    public    writings    other 

§  1894.    FOUR  KINDS  OF  PUBLIC  WRITINGS.    Public  writings  are  divided 
into  four  classes: 

1.  Laws; 

2.  Judicial  records; 

3.  Other  official  documents; 

4.  Public  records,  kept  in  this  state,  of  private  writings.  | 

History:     Enacted  March  11, 1872. 


post);  Whelan  vs.  Superior  Court,  114  Cal.  548, 
550,  46  Pac.  Rep.  468   (cited). 

3.  RBGORDBD  DBBDS  IN  COUNTY  RIS- 
CORDBR'S  OFFICE!  come  within  subdivision  4 
of  this  section.~Canfleld  vs.  Thompson,  49  Cal. 
210.  212. 

8.  WRITINGS  MBNTIONBID  IN  FOURTH 
SUBDIVISION  of  this  section  are  not  publio 
writings  which  cltl«en  has  right  to  inspect, 
and  of  which  public  officer  having  custody 
thereof  Is  obliged  to  give  certified  copies 
mentioned  In  S  1898  ante.— Brown  vs.  Griffith. 
70   Cal.   14.    16,   11   Pac.  Rep.   600. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Recorded  deeds  in  county  recorder's  office. 

3.  Writings  mentioned  in  fourth  subdivision. 

1.  APPLIMD,  CITBD,  CONSTRUED,  RB- 
FBRRBD  TO,  etc..  in:  Canfield  vs.  Thompson, 
49  Cal.  210,  212  (construed  with  99 1888,  1893 
ante);  Vance  vs.  Kohlberg,  50  Cal.  346,  348 
(Cited  with  91919  post);  Gethln  vs.  Walker, 
59  Cal  502,  506  (cited  with  9  1855  subd.  4  ante, 
9  1893  ante  and  91919  post);  Brown  vs.  Grif- 
fith, 70  Cal.  14,  15.  16,  11  Pac.  Rep.  500  (con- 
strued with  9  1856  subd.  4  ante  and  99  1919,  1951 

§1895.  LAWS,  WRITTEN  OR  UNWRITTEN.  Laws,  whether  organic  or 
ordinary,  are  cither  written  or  unwritten. 

History:     Enacted  March  11,  1872. 

§  1896.  WRITTEN  LAWS  DEFINED.  A  written  law  is  that  which  .is  pro- 
mulgated in  writing,  and  of  which  a  record  is  in  existence. 

History:     Enacted  March  11,  1872. 

8  1897  CONSTITUTION  AND  STATUTES.  The  organic  law  is  the  consti- 
tution  of  the  government,  and  is  altogether  written.  Other  written  laws  are 
denominated  statutes.  The  written  law  of  this  state  is  therefore  contamedm  its 
constitution  and  statutes,  and  in  the  constitution  and  statutes  of  the  United  States. 

History:     Enacted  March  11,  1872. 
Awll^l.  Hted.  c....r.«l.  ««err«l  t.,  etc..  in:  People  vs.  Craven-Fair.  137  Cal.  222.  223,  69  Pac. 
Rep.  1041  (erroneously  cited  for  {  1847  ante). 

§  1898  PUBLIC  AND  PBIVATE  STATUTES  DEFINED.  Statutes  arc  public 
or  private  A  private  statute  is  one  which  concerns  only  certain  designated  indi- 
viduals, and  affects  only  their  private  rights.  All  other  statutes  are  public,  in 
which  are  included  statutes  creating  or  affecting  corporations. 

History:     Enacted  March  11,  1872. 

8  1899  UNWBITTEN  LAW  DEFINED.  Unwritten  law  is  the  law  not  promnl-  \ 
Bated  and  recorded,  as  mentioned  in  section  eighteen  hundred  and  ninety-six,  but  | 
which  is  nevertheless,  observed  and  administered  in  the  courts  of  the  country  , 
It  has  no  certain  repository,  but  is  collected  from  the  reports  of  the  decisions  of 

the  courts,  and  the  treatises  of  learned  men. 

History:     Enacted  March  11,  1872. 

,          .         J    4_  1       APFI.IBD.     CITED,     COWSTRUED,     RB- 

1.  Apphed,   Cited,   const^^^^^^^^^  P^R^^TO^^L  In:  White  vs.  Merrill,  82  Cal. 

2.  Beason   gmding   tnal  court— Appellate   couti  ^^    ^^    ^^  ^^^    ^^^    ^^^^   (applied), 
will  regard. 
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2.  ROASON  GUIDING  TRIAIi  COURT— Ap-  pose  of  ascertainlner  how  he  dealt  with  motion 
pellate  eonrt  will  revsrd. — ^There  is  no  reason  before  his  court,  and  what  rule  of  law  guided 
why  appellate  court  should  not,  but  strongest  his  juderment.— White  vs.  Merrill,  82  Cal.  14, 
and  most  convincing  reasons  why  that  court  19,  22  Pac.  Rep.  1129  (cone.  op.  Justice  Thorn- 
should,  look  to  opinion  of  trial  judge  for  pur-  ton). 

§1900.    BOOKS  OONTAININO  LAWS     PRESUMED     TO     BE     OORBECT. 

Books  printed  or  published  under  the  authority  of  a  sister  state  or  foreign  country, 
and  purporting  to  contain  the  statutes,  code,  or  other  written  law  of  such  state  or 
country,  or  proved  to  be  commonly  admitted  in  the  tribunals  of  such  state  or 
I  country  as  evidence  of  the  written  law  thereof,  are  admissible  in  this  state  as  evi- 
dence  of  such  law. 

History:     Enacted  March  11,  1872^  substantial  re-enaetment  of  8453  Praetiee  AeL 

Am  t9   booka — ^Authority  otf   see   post   8  1968  Same— Resort  to* — See  ante  fi  1875  and  note, 

subds.  8S,  86  and  note.  As  to  slater  etate^  vvblle  'wriUmm  9if  8e«  POSt 

Same-— Hlatorieal,    etc.— 6ee    post   8 1986    and  8  1924. 
note. 

§  1901.    EVIDENOE  OF  FOREIGN  LAW.    A  copy  of  the  written  law  or  other 

public  writing  of  any  state  or  country,  attested  by  the  certificate  of  the  officer 

having  charge  of  the  original,  under  the  public  seal  of  the  state  or  country,  is 

admissible  as  evidence  of  such  law  or  writing. 

History:     Enaeted  March  11,  1872;    amended  Mavoh  84^  1874,  Oode  Amdts. 
1873*4,  p.  381. 

Aa   to    eertlfleatesy    reqalaltea    of;    soe    post  A«  to  pnbUe  wiltlass  •<  alatar  atate^  see  post 

S  1928.  1 1424. 

As  to  pttblle  records  of  priTato  wrlttess,  see 

post  fi  1919  and  note. 

§  1902.  OTHER  EVmENOE  OF  LAWS  OF  OTHER  STATES.  The  oral  testi- 
mony of  witnesses  skilled  therein  is  admissible  as  evidence  of  the  unwritten  law  of 
a  sister  state  or  foreign  country,  as  are  also  printed  and  published  books  of  reports 
of  decisions  of  the  courts  of  such  state  or  country,  or  proved  to  be  commonly  ad- 
mitted in  such  courts. 

History;     Enaeted  March  11, 1872. 

§1903.  BEOITALS  IN  STATUTES,  HOW  FAB  EVIDENOE.  The  recitals  in  a 
public  statute  are  conclusive  evidence  of  the  facts  recited  for  the  purpose  of 
carrying  it  into  effect,  but  no  farther.  The  recitals  in  a  private  statute  are  con- 
clusive evidence  between  parties  who  claim  under  its  provisions,  but  no  further. 

History:     Enaeted  Mareh  11, 1872. 

1.  Applied,  eited,  eonstmed,  referred  to.  and   as   to  same   subject-matter  is  conclusive 

2.  Final  decision  of  United  States  land  depart-      of  rl^hu  of  parties  and  an  estoppel  of  suit  in 

ment.  state  court— Rosers  vs.  De  Cambra,   182   Cal. 

3.  State  is  estopped  from  denying  state  of  war  or      502,  606,  60  Pac.  Rep.  868,  64  Pac.  Rep.  894. 

insurrection  exists.  8.    STATE  IS  bstoppbd  from  dbnying 

1.     APPIilBD,     CITBD>     CONSTRUBD,     BB-  8TATB  OF  WAR  OR  INSURRECTION  EXISTS 

PEIRRED  TO,  etc.,  in:    Rels  vs.  State,  18t  Cal.  when  recitals  In  public  statute  show  contrary. 

693,  600,  66  Pac  Rep.   1102   (applied).  — Reis  vs.  State,  188  Cal.  698,  600,  66  Pac.  Rep. 

As  to  recitals  In  writtaa  lastnunenty  see  post  1108. 

8  1962  subd.  2  and  note.  ^  ^  JauMl  af  IcsUUtara  aa  ertdeaee  of 

a.     FINAL  DECISION   OF  17NITBD  STATES  dae  pawMffO  of  atatvte^  see  note  68  Am.  Dec 

LAND   DEPARTMENT   between   same   parties  674,  676. 

§  1904.  JUDICIAL  BEOORD  DEFINED.  A  judicial  record  is  the  record  or 
official  entry  of  the  proceedings  in  a  court  of  justice,  or  of  the  official  act  of  a 
judicial  officer,  in  an  action  or  special  proceeding. 

History:     Enaeted  Mareb  11,  1872. 
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1.  Applied,  cited,  construed,  referred  to. 

2.  Copy  of  petition  filed  with  board  of  super- 

visora. 

« 

8.  Custody  and  filing  of  record. 

4.  Judgment-book  is  part  of  record  of  court. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FE:rre:d  to,  etc.,  in:  People  vs.  Hagar,  52 
Cal.  171,  186  (construed  with  other  sections); 
Bryant  vs.  Bank  of  California  (Cal.  May  22, 
1886),  7  Pac.  Rep.  128  (construed);  Simmons 
vs.  Threshour,  118  Cal.  100.  101,  80  Pac.  Rep. 
812    (cited  with   S 1906   post). 

As  to  execution  book  aa  evldenee,  see  ante 
S  683  and  note. 

As  to  Jndsmeiit-roll,  see  ante  S  670  and  note. 

2.  COPY  OF  PBTITION  FILESD  WITH 
BOARD  OF  SUPERVISORS,  certified  by  clerk 
of  board,  and  copy  of  by-laws. filed  with  county 
recorder  and  certified  by   him,  are  admissible 


In    evidence.— -People    vs.    Hagar,    52    Cat    171, 

186. 

S.     CUSTODY  AND  PILING   OF   RBCORD.— 

A  Judicial  record  must  be  filed  with  clerk  of 
court,  and  be  lodged  in  custody  of  court,  and 
to  be  admissible  as  evidence  of  Judicial  order 
it  must  come  from  hands  of  officer  in  whose 
custody  it  is  kept  as  record  of  court  either  aa 
an  original  or  as  an  authenticated  record. — 
Bryant  vs.  Bank  of  California  (CaL  May  22, 
1886),  7  Pac.  Rep.  128. 

4.  JUDGMBNT-BOOK  IS  PART  OF  REC- 
ORDS OF  COURT  and  is  final  repository  of 
determination  of  court  upon  every  case  which 
passes  to  Judgment,  and  Is  therefore  Judicial 
record  and  competent  evidence  of  what  matters 
are  considered  and  passed  upon  by  court.  It 
Is  most  permanent  memorial  of  those  matters 
ordained  by  law  to  be  kept. — Simmons  vs. 
Threshour,  118  Cal.   100,  101,  80  Pac  Rep.  312. 


§1906.  KECOBD,  HOW  AUTHENTICATED  AS  EVIDENOE.  A  judicial 
record  of  this  state,  or  of  the  United  States,  may  be  proved  by  the  production  of 
the  original  or  by  a  copy  thereof  certified  by  the  clerk  or  other  person  having 
the  legal  custody  thereof.  That  of  a  sister  state  may  be  proved  by  the  attestation 
of  the  clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  clerk  and  seal,  to- 
gether with  a  certificate  of  the  chief  judge  or  presiding  magistrate,  that  the  attes- 
tation is  in  due  form. 

History:  Enacted  March  11,  1872,  founded  on  SS449,  450  Practice  Act; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  244,  act  held  unconstitutional,  see  history,  S  5  ante. 


1, 2.  Applied,  cited,  construed,  referred  to. 

3.  Federal  statute  substantially  the  same. 

4.  Presiding  justice  of  court. 

5.  Record — ^What  constitutes. 

6.  Statutes — Authentication  of  as  evidence. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FERRBD   TO,   etc — 1.   Code   •ectlom.— Bean  vs. 

Loryea,  81  Cal.  161,  162,  22  Pac  Rep.  613  (con- 
strued) ;  Wickersham  vs.  Johnston,  104  Cal.  407, 
412,  418,  414,  43  Am.  St.  Rep.  118,  88  Pac  Rep. 
89  (construed  with  I  906  U.  S.  Rev.  Stats,  and 
SS 1906,  1907  poet);  Southern  Pac.  R.  Co.  vs. 
Painter,  118  Cal.  247,  266,  267,  45  Pac  Rep.  820 
(cited  in  die.  op.);  Simmons  vs.  Threshour,  118 
Cal.  100,  101,  30  Pac.  Rep.  312  (cited  with  9  1904 
ante). 

3.     Same— «.  Practice  Act  8(440,  400.— Parke 

vs.  Williams,  7  Cal.  247,  249  (construed). 

A«  to  anthentlcatlon  of  public  acts,  records, 
and  Jadlclal  proceedings  of  n  slater  state,  see 
BBNNING'S  GENBRAL  LAWS  p.  CXiiL 

As  to  ccrtUlcntc,  see  post  fi  1928. 

As  to  Judicial  record— Seal  required,  see  ante 
1 153  subd.   3   and  note. 

Same— Same — ^To  ccrtlflcate  of  appointment 
of  administrator,  etc.— See  ante  j  1429  and  note. 

Same— Of  sister  state. — See  U.  S.  Const,  art 
rV  5  1,  HBNNING'S  GBNERAIj  LAHTS  pp.  xxll. 

cxiii. 

8.     FEDERAL    STATUTE    SUBSTANTIALLY 

THE  SAME.— That  part  of  this  section  provid- 
ing for  proof  of  Judicial  record  of  sister  state. 


and  S  906  of  the  United  States  Revised  Statutes, 
are  substantially  the  same. — ^Wickersham  vs. 
Johnston,  104  Cal.  407,  414,  43  Am.  St  Rep.  118, 
88  Pac  Rep.  89. 

4.  PRESIDING     JUSTICE     OF     COURT     Is 

equivalent  of  chief  Justice  or  presiding  maerls- 
trate  thereof,  and  an  attestation  so  made  is 
in  due  form  and  in  full  compliance  with  law. — 
Bean  vs.  Loryea,  81  Cal.  161,  153,  22  Pac  Rep. 
618. 

5.  RECORD — ^WHat  constitutes. — Papers  that 
are  not  original  papers  filed  in  cause  in  which 
proceeding:  purports  to  have  been  taken,  that 
are  not  found  In  place  where  such  record  is 
kept,  and  are  not  In  any  way  authenticated 
as  record  of  court,  are  not  a  record. — Bryant 
vs.  Bank  of  California  (Cal.  May  22,  1885),  7 
Pac  Rep.  128. 

As  to  seal  of  court  to  what  documents  af- 
fixed, see  ante  i  158  and  note. 

As  to  transcript  shovrlnff  appointment  of 
executor  or  administrator,*  effect  of  as  evl- 
dence»  see  ante  §  1429  and  note. 

0.  STATUTES  —  Anthentlcatlon  of  us  evfl- 
dence. — ^While  it  is  clear  that  leerlslature  of 
state  could  not  require  ffreater  amount  of 
proof  than  that  prescribed  by  act  of  Congrress 
for  due  authentication  of  a  paper,  it  would 
seem  clear  that  statute  of  state  may  require 
less,  and  that  such  an  act  would  not  be  in 
derogation  of  constitution  of  United  States. — 
Parker  vs.  Williams,  7  Cal.  247,  249. 


§  1906.    BECORD  OF  A  FOREIGN  OOUNTRT,  HOW  AUTHENTIOATED.     A 

judicial  record  of  a  foreign  country  may  be  proved  by  the  attestation  of  the  clerk, 
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with  the  seal  of  the  court  annexed,  if  there  be  a  clerk  and  a  seal,  or  of  the  legal 
keeper  of  the  record,  with  the  seal  of  his  office  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  chief  judge,  or  presiding  magistrate,  that  the  person  mak- 
ing the  attestation  is  the  clerk  of  the  court  or  the  legal  keeper  of  the  record,  and, 
in  either  case,  that  the  signature  of  such  person  is  genuine,  and  that  the  attestation 
is  in  due  form.  The  signature  of  the  chief  judge  or  presiding  magistrate  must  be 
authenticated  by  the  certificate  of  the  minister  or  embassador,  or  a  consul,  vice- 
consul,  or  consular  agent  of  the  United  States  in  such  foreign  country. 

History:  Enaeted  March  11,  1872,  founded  on  $451  Practice  Act;  amended 
March  24,  1874,  Code  Amdts.  1878-4,  p.  382;  hy  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  844,  act  held  unconstitutional,  see  history, 
85  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Conclusiveness  of  judgment. 
3,4.  Construction — **Copy." 

5.  Construction  with  other  sections. 

6.  Contents  of  record. 

7.  Probate  of  wilL 

1.  APPLIBD,  CITBa>,  OONSTRUBD,  RB- 
FBRRBD  TO,  etc..  In:  Goldtree  vs.  McAUster, 
86  Cal.  93,  101,  28  Pac.  Kep.  207,  24  Id.  801 
(cited);  Wickersham  vs.  Johnston,  104  Cal. 
407,  412,  413,  414,  43  Am.  St.  Rep.  118.  38  Pac. 
Rep.  89  (construed  with  9  906  U.  S.  Rev.  Stats, 
and  91906  ante  and  9 1907  post). 

As  to  certUleate,  see  post  9  1923. 

2.  CONCLVSIVESNESS       OF      JIJDGBnB:NT.p— 

Judgment  is  conclusive  not  only  as  to  matters 
which  were  litigated  in  former  proceeding  be- 
tween parties,  but  as  to  any  other  matter 
which  might  have  been  litigated  in  same  ao- 
tion.--L.illis  vs.  Emigrant  D.  Co.,  96  Cal.  653, 
668,  80  Pac  Rep.  1108. 

8.  CONSTRUCTION— "CoFT."  — While  this 
section  does  not  use  the  word  "copy,"  it  has 
been  held  that  under  provisions  of  this  section 
and  9  1906  ante  and  9  906  of  the  United  States 
Revised  Statutes,  a  certified  copy  is  sufficient.— 
Wickersham  vs.  Johnston,  104  Cal.  407,  414,  43 
Am.  St.  Rep.  118,  38  Pac.  Rep.  89.  See  Parke 
vs.  Williams,  7  Cal.  247;  Low  vs..  Burrows,  12 
Cal.  181;  Ferguson  vs.  Harwood,  11  U.  S.  (7 
Cr.)  408,  bk.  3  L.  ed.  887. 

4.  A  foreign  Judicial  record  may  be  proved 
by  copy  thereof  attested  and  certified  as  pro- 


vided In  this  section.— Wickersham  vs.  John- 
ston, 104  Cal.  407,  4l4,  43  Am.  St.  Rep.  118,  38 
Pac.  Rep.  89. 

8.     CONSTRUCTION     WITH     OTHBR     SE3C- 

TIONS.— nthis  section  provides  for  copy  under 
attestation  of  keeper  of  record  accompanied  by 
certain  certificates,  and  9 1907  post  provides 
that  copy  may  also  be  admitted  without  certifi- 
cates of  officers  If  accompanied  by  oral 
testimony  of  witness  who  has  compared  the 
two  and  certain  other  evidence  required. — 
Wickersham  vs.  Johnston,  104  Cal.  407,  414,  48 
Am.  St.  Rep.  118,  38  Pac  Rep.  89. 

«.  CONTENTS  OF  RBCORD.— A  foreign  ju- 
dicial record  should  contain  pleadingrs,  petitions 
or  proceedings  which  led  up  to  order  and  g^ve 
jurisdiction  to  make  it.— Wickersham  vs.  John- 
ston, 104  Cal.  407,  414,  43  Am.  St  Rep.  118, 
38  Pac.  Rep.  89.  See  Young  vs.  Rosenbaum,  39 
Cal.  646;  Mason  vs.  Wolff,  40  Cal.  246,  249;  Har- 
per vs.  Rowe,  53  CaL  234. 

7.  PROBATB  OF  WIIjIj.— Authentication  of 
foreign  probate  of  will  is  jurisdictional  fact, 
and  where  foreign  will  has  been  admitted  to 
probate,  it  is  conclusive,  and  is  presumed.  In 
absence  of  any  showing  to  contrary,  that  evi- 
dence of  such  foreign  probate  was  sufficient, 
as  provided  for  in  9 1907  post. — (jtoldtree  vs. 
McAlister,  86  Cal.  93,  102,  23  Pac.  Rep.  207, 
24   Id.   801. 

As  to  Talldlty  of  foreign  probate  of  will  as 
docvmentary  eTldemcoy  see  ante  99 1822-1824 
and   notes. 


§  1907.  COPY  OP  A  POBEION  RECORD,  WHEN  EVIDENCE.  A  copy  of  the 
judicial  record  of  a  foreign  country  is  also  admissible  in  evidence,  upon  proof; 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the  original,  and 
is  an  exact  transcript  of  the  whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the  court  or  other  legal 
keeper  of  the  same ;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is  proved  to  be  the  seal  of  the 
court  where  the  record  remains,  if  it  be  the  record  of  a  court ;  or  if  there  be  no 
such  seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature  of  the  legal  keeper 

of  the  original. 

History:     Enacted  Maroh  11,  1872,  re-enaetment  of  §452  Praetiee  Ad. 
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1.  Applied,  eited,  eonstnied,  referred  to. 

2.  Ck>nstruetion. 


1«     APPLIBD,     CITBD,     CONSTRtJBD,     RB- 
FBRRBD  TO,  etc..  In:    Goldtree  vs.  McAUster, 
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86  Cal.  93,  101,  102,  23  Pac.  Rep.  207,  24  Id.  801  gulsh  It  from  orl^rlnal.— Wlokenham  v«.  John- 

( construed  with  §5  1322-1324  ante);  Wlckersham  ston,   104   Cal.    407,   414,   48   Am.   St.    Rep.    118, 

vs.  Johnston,  10^  Cal.  407.  412,  418,  414,  48  Am.  38  Pac.  Rep.  89. 

St.  Rep.   118,  88  Pac.  Rep.  89   (construed  with  j^  to   the   admlMion   of  eortUtod   copy   amd 

8  905  U.  S.  Rev.  State.,  59  1906,  1906  ante).  compared  copy*  see  ante  1 1906  and  note  par. 

2.     CONSTRUCTION.— While  the  word  "copy"  6;  also  Wickersham  vs.  Johnston,  104  Cal.  407, 

appears  In  this  section  and  not  in  the  preced-  414,  48  Am.  St  Rep.  118,  88  Pac.  Rep.  89. 
ing  one,  stress  is  not  upon  "copy"  to  distin- 

§  1908.  EFFECT  OF  A  JUDGMENT  OB  FINAL  OBDEB  UPON  BIGHTS  IN 
VABIOUS  OASES.  The  effect  of  a  judgment  or  final  order  in  an  action  or  special 
proceeding  before  a  court  or  judge  of  this  state,  or  of  the  United  States,  having 
jurisdiction  to  pronounce  the  judgment  or  order,  is  as  follows : 

1.  In  case  of  a  judgment  or  order  against  a  spedflc  thing,  or  in  respect  to  the 
probate  of  a  will,  or  the  administration  of  the  estate  of  a  decedent,  or  in  respect  to 
the  personal,  political,  or  legal  condition  or  relation  of  a  particular  person,  the  judg- 
ment or  order  is  conclusive  upon  the  title  to  the  thing,  the  will,  or  administration, 
or  the  condition  or  relation  of  the  person. 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to  the  matter  directly  ad- 
judged, conclusive  between  the  parties  and  their  successors  in  interest  by  title 
subsequent  to  the  commencement  of  the  action  or  special  proceeding,  litigating  for 
the  same  thing  under  the  same  title  and  in  the  same  capacity,  provided  they  have 
notice   actual  or  constructive,  of  the  pendency  of  the  action  or  proceeding. 

History:     Enacted  March  11,  1872;    amended  March  24,  1874,  Ck)de  Amdts. 
1873-4,  p.  382. 

^1.  AppUed,  cited,  eonBtraed,  referred  to. 

2.  Abatement — To  maintain  plea. 

3.  Administration  of  estate  —  Judgment  or 

order  respecting. 

4.  Adverse  title— Gondusiveness  of  adjudica- 

tion. 
6.  Certainty  is  essential  element  of  eveiy 
estoppel 
6, 7.  Common-law  rule  retained. 
8-10.  Conclusiveness  of  judgment— Extent  of.     • 
11,12.  Same— Parties. 
13-15.  Same— Probate  judgments. 

16.  Decree  of  distribution  is  conclusive. 

17.  Same— Assigned  interest — ^Presentation  of 

before  distribution. 
18, 19.  Ejectment — ^Landlord  and  tenant. 

20.  Estoppel — Created  by  judgment;  not  by 

preliminary  determination. 

21.  Estoppel  not  limited. 
22y  23.  Finding  outside  of  any  issoe. 

24.  Former  judgment. 

25.  Same— Adjudiciation,  when  effeeti  ertop- 

peL 

26.  Same — Pleading. 

27.  Same — And  evidence. 

28.  Heirship— Decree  conclusive, 

29.  Judgments  only  referred  to. 
30,31.  Jurisdiction. 

32.  Liability  of  administrator. 

33.  Same  —  Discharged  administrator  is  not 

liable. 
34-36.  Merits— Judgment  on. 

37.  Parties  to  be  estopped. 

38.  Same — Judgment   ordinarily  affects  only 

rights  of  parties  to  action. 

39.  Partition  —  Collateral    impeachment    of 

judgment. 

40.  Probating  of  will  is  not  special  inquizy 

to  determine  status. 


41.  Proceeding  in  rem. 

42.  Same — Foreclosure  of  street  assessment. 

43.  Quieting    title — Judgment    in    action    l^ 

vendor. 

44.  BecitalB  in  orders  and  in  judgment. 

45.  Bes  adjudicata. 

46.  Status    of    person  —  Judgment    as    to— 

Against  whom  conclusive. 

47.  Successors  in  interest  of  party. 

48.  Transfer   of  stock   prior  to   judgment — 

Effect  of. 

1.  APPI^IED,  GITBD,  CONSTRUBD,  RB^ 
PBIRRBD  TO,  etc.,  in:  Reynolds  vs.  Bruma- 
erim,  64  Cal.  264,  267  (construed  with  §1687 
ante) ;  Estate  of  Pico,  66  Cal.  418,  420  (applied) ; 
Freeman  vs.  Rahm,  68  Cal.  Ill,  114  (construed); 
Carey  vs.  Rae,  58  Cal.  169,  168  (construed  with 
8  766  ante);  Parnell  vs.  Hahn,  61  Cal.  181  (ap- 
plied); Gridley  vs.  Bogrss,  62  Cal.  190,  201,  208 
(construed);  Estate  of  Sbarboro,  63  Cal.  6,  6 
(cited  with  181327,  1333  ante);  Ferrea  vs.  Cha- 
bot,  63  Cal.  564,  667  (cited  with  881909.  1911, 
1912  post);  Archbishop  vs.  Shlpman,  69  Cal. 
686,  688,  11  Pac.  Rep.  348  (applied);  Bath  va 
Valdez,  70  Cal.  360.  361,  11  Pac  Rep.  724  (ap- 
plied); Burrouerhs  vs.  De  Couts,  70  Cal.  361, 
871,  11  Pac.  Rep.  734  (cited);  Tobelman  va 
Hildebrandt.  72  Cal.  313,  816,  14  Pac.  Rep.  20 
(applied);  O'Connor  vs.  Irvine,  74  Cal.  435,  441, 
16  Pac.  Rep.  236  (construed  with  81911  post); 
Barnard  va  Wilson.  74  Gal.  612,  616, -616,  16 
Paa  Rep.  307  (construed  In  connection  with 
83  1666,  1666,  1678  ante) ;  Peterson  vs.  Weissbein, 
76  Cal,  174,  177,  16  Pac.  Rep.  769  (cited);  Wash- 
ington vs.  Black,  83  Cal.  290,  1^94,  28  Pac.  Rep. 
800  (construed  with  81687  ante);  Howell  vs. 
Budd,  91  CaL  842,  849,  27  Pac  Rep.  747  (con- 
strued and  applied);  Rosenthal  vs.  McMann, 
98  CaL  605,  609,  29  Pac  Rep.  121  (construed  and 
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applied);  Ullis  vs.  Bmiffrant  D.  Co.,  95  Cal. 
658,  SO  Pac.  Rep.  1108  (appUed);  Warnock  vs. 
Harlow.  96  Cal.  298,  807,  31  Am.  St  Rep.  209, 
31  Pac.  Rep.  166  (construed);  Phelan  vs.  Smith, 
100  Cal.  168,  171.  84  Pac.  Rep.  667  (cited);  Pin- 
nerty  vs.  Pennie,  100  Cal.  404,  407,  34  Pac.  Rep. 
S69  (construed  as  not  applying);  Lord  vs. 
Thomas  (Cal.  March  29,  1894),  86  Pac.  Rep.  378 
(construed);  Hall  vs.  Sussklnd,  109  Cal.  208, 
205.  206,  41  Pac.  Rep.  1012  (construed);  Lynch 
vs.  Rooney,  112  Cal.  279,  287,  44  Pac.  Rep.  665 
(construed);  People  vs.  Rodsers  (Cal.  Nov.  6, 
1896),  46  Pac.  Rep.  740  (cited);  Oakland  vs. 
Oakland  W.  F.  Co..  118  Cal.  160,  220,  50  Pac. 
Rep.  277  (construed  with  81911  post);  People 
vs.  Rodgers,  118  Cal.  398,  400,  46  Pac.  Rep.  740, 
60  Id.  668  (cited);  Crew  vs.  Pratt,  119  Cal.  131, 
147,  148,  149,  61  Pac.  Rep.  44  (applied);  Mc- 
Donald vs.  McCoy,  121  Cal.  56,  65.  69,  53  Pac. 
Rep.  421  (cited);  Seymour  vs.  McAvoy,  121  Cal. 
438,  444,  53  Pac.  Rep.  946.  41  L.  R.  A.  544  (ap- 
plied with  11666  ante);  Estate  of  Gregory,  122 
Cal.  483.  484.  56  Pac.  Rep.  144  (cited);  San 
Bernardino  L.  &  L  Co.  vs.  San  Bernardino  Nat. 
Bank,  127  Cal.  246.  248,  69  Pac.  Rep.  699  (ap- 
plied); Beronio  vs.  Ventura  Co.  Lu  Co.,  129  Cal. 
232.  286.  79  Am.  St  Rep.  118,  61  Pac.  Rep.  958 
(construed  with  §1911  post);  Quirk  vs.  Rooney, 
180  Cal.  505,  508,  62  Pac.  Rep.  826  (cited) ;  White 
vs.  White,  130  CaU  597,  699,  62  Pac.  Rep.  1068 
(applied);  Herd  vs.  Tuohy,  188  Cat  66,  68,  66 
Pac.  Rep.  139  (construed  as  not  applying); 
People  vs.  Bank  of  Mendocino  Co.,  188  Cal.  107, 
108.  65  Pac.  Rep.  124  (cited  with  S9  677,  986 
ante);  More^vs.  More,  188. Cal.  489,  496,  66  Pac. 
Rep.  1044  (cited);  Todhunter  vs.  Klemmer,  184 
Cal.  60,  62,  66  Pac.  Rep.  76  (applied);  Hellig  vs. 
Parlln,  184  Cal.  99,  101.  66  Pac.  Rep.  186 
(applied);  Loftis  vs.  Marshall,  184  CaL  894,  396, 
66  Pac.  Rep.  571  (applied);  McG!ormiok  vs. 
Qross.  185  Cal.  302,  806,  67  Pao.  Rep.  766  (con- 
strued with  §  1911  post) ;  Banister  vs.  Campbell, 

138  Cal.  456.  469,  71  Pac  Rep.  604,  703  (cited); 
Senior  vs,  Anderson,  138  Gal.  716,  722,  72  Pac. 
Rep.  349  (construed  as  not  applying);  Allen 
vs.  McKay,  189  Cal.  94,  72  Pac.  Rep.  718  (ap- 
plied); People's  Home  Sav.  Bank  vs.  Rickafd, 

139  Cal.  285,  296,  73  Pac.  Rep.  868  (applied); 
Lamb  vs.  Wahlenmaier,  144  Cal.  91,  93,  77 
Pac  Rep.  766  (applied);  Page  vs.  Chase  Co., 
145  Cal.  678,  682,  79  Pac.  Rep.  278  (subd.  2  con- 
strued); Bank  of  Visalia  vs.  Smith,  146  Cal. 
398.  402.  81  Pac.  Rep.  542  (cited  with  91911 
post);  Emerson  vs.  Yosemlte  Gold  M.  &  M.  Co. 
(Cal.  March  27,  1906),  86  Pac.  Rep.  122  (applied 
with  1 1911  in  action  to  quiet  title  to  mining 
claim). 

As  to  Ivdsmeat  la  partltloiiy  see  ante  fi  766 
and  note. 

As  to  Jojisdletlon  amd  ctrtlateral  attack,  see 
post  9  1917  and  note. 

As  to  matters  directly  adjadced,  see  post 
9 1911  and  note. 

As  to  parties,  wkea  deemed  the  saBie,  see 
post  9  1910  and  note. 

As  to  probate  aad  admlatstratloa»  etc,  see 

post  91912. 

As  to  surety  .belag  boaad  by  record,  see  post 
91912. 

As  to  ▼alldity  of  Jndmaent  foaaded  oa  serrleo 
by  pabllcatfon,  see  ante  9  412  and  note. 
C.  C.  P.-~146 


&     ABATBMBNT.  — To      malataia      plea      in 

abatement  identity  of  matters  Involved  must 
be  such  that  Judgment  In  first  suit  could  be 
pleaded  in  bar  as  former  adjudication.  If 
judgment  in  first  suit  would  not  be  conclusive 
of  second,  pendency  of  former  cannot  defend 
second.— Vance  vs.  Olinger.  27  Cal.  358,  360; 
McCormick  vs.  Gross,  186  Cal.  302,  30b,  6?  Pac. 
Rep.  766;  Newell  vs.  Newton,  27  Mass.  (10 
Pick.)   470,  471, 

&  ADMINISTRATION  OF  BSTATB.— Jads- 
Bieat  or  order  respeettaff  administration  of  an 
estate  is  conclusive  upon  administration  as  to 
all  matters  directly  involved  in  such  judgment 
or  order,  and  will  determine  for  all  time,  and 
in  all  courts,  as  far  as  parties  to  proceeding 
are  concerned,  all  matters  therein  determined. 
—Howell  vs.  Budd,  91  Cal.  348,  849,  860,  27  Pac. 
Rep.  747. 

4.  ADVBR8B  TITLB — CoaelaslTeaess  of  ad- 
Jadleatloa. — If  plaintiff  makes  holder  of  an 
adverse  title  party  defendant  to  foreclosure 
suit,  and  issues  upon  these  facts  are  presented 
for  adjudication  on  part  of  defendant.  Judgment 
of  court  thereon  will  not  be  void.  The  subject- 
matter  of  such  controversy  is  within  jurisdic- 
tion of  court,  and  if  parties  thereto  submit 
controversy  to  its  determination,  judgment 
thus  rendered  will  be  conclusive  upon  them  as 
if  rendered  in  an  action  specially  brought  for 
that  purpose,*  and  will  not  be  subject  to  col- 
lateral attack.— Beronio  vs.  Ventura  Co.  L.  Co., 
129  Cal.  282,  237,  79  Am.  St.  Rep.  118,  61  Pac. 
Rep.  958;  Helck  vs.  Reinheimer,  105  N.  Y.  470, 
12  N.  B.  Rep.  37;  Qoebel  vs.  Iffla,  111  N.  Y.  170, 
18  N.  E.  Rep.  649;  Cromwell  vs.  McLean,  123 
N.  Y.  474,  26  N.  B.  Rep.  932. 

As  to  effect  of  appeal  oa  Jadsmeat  as  aa 
estoppel,  see  note   37   Am.   St   Rep.   29-82. 

5.  CBRTAINTY  IS  BSSBNTIAL  BLBMBNT 
OF  BVBRY  BSTOPFEIj,  and  in  case  of  judg- 
ment, unless  this  certainty  appears  upon  face 
of  record,  record  of  judgment  will  not  be  con- 
strued an  estoppel. — Oakland  vs.  Oakland  W.  P. 
Co.,  118  Cal.  160,  221,  60  Pac.  Rep.  277. 

6.  COMMON-LAIHT  RUIZES  RBTAIlfBSD.— This 

and  succeeding  sections  are  merely  declaratory 
of  common-law  rule  that  judgment  of  court  of 
competent  jurisdiction  directly  upon  point  is 
as  a  plea,  a  bar,  or  as  evidence  conclusive  be- 
tween same  parties  upon  same  matter  directly 
in.  question  in  another  court. — Ferrea  vs.  Cha- 
bot,   63   Cal.   564.   567. 

7.  This  section  is  substantially  a  reproduc- 
tion of  rule  formulated  by  Lord  Chief  Justice 
De  Gray  in  the  Duchess  of  Kingston's  case, — 
"The  judgment  of  a  court  of  concurrent  juris- 
diction directly  upon  point  is,  as  plea,  a  bar,  or 
as  evidence  conclusive  between  same  parties 
upon  same  matter  directly  in  question  in  an- 
other court"— Lamb  vs.  Wahlemaler,  144  Cal. 
91,    93,    77    Pac.    Rep.    765. 

8.  CONCLUSIVBNB5SS  OP  JUDGMBSNT— Ex- 
teat  of*— A  judgment  rendered  Is  final  adjudica- 
tion of  rights  of  parties,  and  conclusive  not 
only  as  to  relief  granted,  but  as  to  relief  denied 
or  withheld.— White  vs.  White,  180  Cal.  697, 
599.   62  Pac  Rep.   1062. 

9.  Judgment  conclusive  as  to  parties  to  it, 
and  their  successors  In  Interest,  under  this  sec- 
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tkm.  determines  lltlgratlon  between  parties  and 
theii^  successors,  and  binds  whatever  interest 
in  land  juderment  debtors  possessed.  Decision 
of  court  is  that  if  Judgnnent  debtor  possessiner 
no  title,  and  not  in  possession,  owner  in  fee 
and  in  possession  cannot  bring  bill  to  remove 
cloud  because  such  judgement  creates  no  cloud 
against  real  owner. — Archbishop  vs.  Shipman, 
69  Cal.  686,  688.  11  Pac.  Rep.  348. 

10.  As  a  general  proposition,  judgment  is 
conclusive  not  only  as  to  subject-matter  in 
controversy  in  action  upon  which  it  Is  based, 
but  also  in  all  other  actions  involving  same 
question  and  upon  all  matters  Involved  in  is- 
sues which  might  have  been  litigated  and  de- 
cided in  case;  presumption  being  that  all  such 
issues  were  really  made  and  decided. — Parnell 
vs.  Hahn,  61  Cal.  131;  Estate  of  Hudson,  63  Cal. 
454.  467*.  Howell  vs.  Budd.  91  Cal.  842.  27  Pac 
Rep.  747;  LiUis  vs.  Emigrant  D.  Co.,  95  Cal. 
553.  30  Pac.  Rep.  1108;  Woolverton  vs.  Baker, 
98  Cal.  628.  681.  83  Pac.  Rep.  731;  Burris  vs. 
Kennedy,  108  Cal.  331,  888,  41  Pac  Rep.  458; 
Grew  vs.  Pratt,  119  Cal.  181,  189,  149,  51  Pac 
Rep.  44. 

11.  Parties.  —  Judgment  is  conclusive  only 
between  parties  and  their  successors  In  interest 
by  title  subsequent  to  commencement  of  action. 
— ^Warnock  vs.  Harlow,  96  Cal.  298,  307.  31  Am. 
St.  Rep.  209,  31  Pac.  Rep.  166. 

12.  Rule  as  expressed  in  subdivision  two  of 
this  section  is  to  effect  that  judgment  is  con- 
clusive between  parties  In  respect  to  matters 
directly  adjudged. — O'Connor  vs.  Irvine,  74  Cal. 
486,    441,    16    Pac    Rep.    286.   ' 

13.  Probate  Judgmeats.^ — This  section  makes 
judgment  of  probate  courts,  in  respect  to  mat- 
ters directly  adjudged,  as  conclusive  as  between 
parties  litigating  for  same  thing,  under  same 
title,  and  in  same  capacity  as  other  judgments. 
—Barnard  vs.  Wilson,  74  Cat  612,  616.  16  Pac 
Rep.  307. 

14.  Probate  court  may  Inquire  if  estate  has 
an  interest  in,  or  title  to,  real  property,  and  if 
so.  may  distribute  such  estate.  But  it  has  no 
jurisdiction  to  determine  quality  of  title, 
whether  good  or  bad.  but  will  leave  parties  to 
pursue  their  remedies  in  proper  forum.  There- 
fore, judgment  of  probate  court  distributing 
the  property  does  not  affect  title  to  that  prop- 
erty, nor  estop  claimants  by  its  decree.— Bath 
vs.  Valdez,  70  Cal.  860.  361,  11  Pac.  Rep.  724. 

16.  This  section  declares  that  judgment  or 
order  of  court,  having:  jurisdiction  as  to  admin- 
istration of  an  estate,  is  conclusive.-— Estate  of 
Stott.  52  Cal.  403;  Grady  vs.  Porter,  53  Cal.  680; 
Tobelman  vs.  Hildebrandt  72  Cal.  813.  816,  14 
Pac.  Rep.  20.  See  Reynolds  vs.  Brumagim,  54 
Cal.  254. 

As  to  conclnsiveneMi  of  Judgments,  see  notes 
48  Am.  Dec.  774;  78  Am.  Dec  760;  96  Am.  Dec 
758-788;  2  Am.  St.  Rep.  876-878;  15  Am.  St. 
Rep.  142-144. 

Same — ^Upon  collateral  attadc — See  notes  94 
Am.  Dec  762-770;  16  Am.  St.  Rep.  148;  23  Am. 
St  Rep.  104-119. 

le.  DI3CRE2B:  OP  DISTRIBUTIOlf  IS  CON- 
CLUSIVE: of  validity  of  all  of  provisions  of 
will,  even  if  It  had  for  any  reason  been  invalid. 
Such  invalidity  could  not  defeat  will  after  de- 


cree.— Seymour  vs.  MoAvoy.  121  Cal.  438,  444. 
53  Pac.  Rep.  946,  41  L.  R.  A.  544. 

17.  Ajwlgned  Interest — Presentation  of  be- 
fore distribution. — Party  holding  an  assigned 
interest  in  estate  of  deceased  person  must 
present  his  claim  to  probate  court  before  dis- 
tribution, so  that  court  may  in  decree  distrib- 
ute such  portion  to  him  by  name;  otherwise  he 
will  be  estopped  by  decree  from  asserting  title 
to  premises. — Freeman  vs.  Rahm,  68  CaL  111» 
114. 

As  to  olleet  of  Jadgmentsy  In  general^  see 
notes  41  Am.  Dec  682;  68  Am.  Dec.  365;  15 
Am.  St.  Rep.  142-144. 

18.  BJBCTMBNT  — I<andIord    and    tenant.— 

Judgment  in  ejectment  in  favor  of  tenant  is  not 
an  estoppel  in  case  against  his  landlord,  where 
landlord  did  not  appear  openly  in  case,  even 
though  landlord  employed  attorney  for  tenant. 
— ^Loftis  vs.  Marshall,  134  Cal.  394,  397,  66  Pac 
Rep.   671. 

19.  Under  Practice  Act  It  was  held  that 
landlord  should  appear  and  be  substituted  of 
record  for  tenant  in  order  to  have  judgment 
bind  landlord. — Loftis  vs.  Marshall,  184  CaL 
394,  397,  66  Pac  Rep.  671.  See  Dutton  vs.  W&r- 
schauer,  21  Cal.  619,  82  Am.  Dec  766;  Valentine 
vs.  Mahoney,  87  Cal.  889,  898. 

SO.  BSTOPPBIj — Created  by  Judgment  |  not 
by  i^rellmlnarx  determination  of  court  or  jury 
in  findings  or  verdict — Bank  of  Visalia  vs. 
Smith,  146  Cal.  898,  396,  402.  81  Pac  Rep.  642. 

As  to  adjudleatlon  in  one  case  amounting  to 
estoppel  In  another,  see  Garwood  Vs.  Garwood, 
29  Cal.  614,  521;  Estate  of  Pico.  66  Cal.  418,  420 

91.  BSTOPFBIi  NOT  lilMITBD  to  ail  action 
which  is  identical  in  form  with  former  action, 
or  where  same  parties  are  plaintiff  and  defend- 
ant in  each  of  actions,  but  may  be  admitted 
whenever  in  second  action  parties  are  in  privity 
with  parties  to  first  action  and  same  issue  is 
present  for  determination. — Lamb  vs.  Wahlen- 
maier,  144  Cal.  91,  93,  77  Pac  Rep.  765. 

29.     FINDING  OUTSIDB   OF   ANY  ISSUE   in 

case  is  only  declaration  made  by  judge  who 
tried  former  action  of  his  opinion  upon  evi- 
dence that  he  had  heard  and  has  no  greater 
dlgmity  as  evidence  than  hearsay. — Bank  of 
Visalia  vs.  Smith,  146  Cal.  398,  403,  81  Pac  Rep. 
642.  See  Lillls  vs.  Emigrant  D.  Co.,  96  Cal. 
663,  30  Pac.  Rep.  1108. 

23.  Finding  made  by  court  of  fact  upon 
which  there  Is  no  issue  in  case  before  it,  and 
which  does  not  enter  into  or  form  basis  of 
judgment  rendered  In  action,  is  not  admissible 
in  another  action  between  same  parties  as  evi- 
dence of  that  fact,  either  as  an  admission  or 
by  way  of  estoppel. — Bank  of  Visalia  vs.  Smith. 
146  Cal.  398.  402,  81  Pac.  Rep.  542.  See  House 
vs.  Lockwood.  187  N.  Y.  269,  38  N.  E.  Rep.  695. 

As  to  foreign  Judgments — ^Autbentieation  of, 
see  note  82  Am.  Dec  411-414. 

Same — ^Blleet  of. — See  notes  1  Am.  Dec  824-326; 
14  Am.  St.  Rep.  861;  16  Am.  St.  Rep.  212-221; 
28  Am.  St.  Rep.  117. 

Am  to  collateral  attack  upon  foreign  Judg- 
ments»  see  note  8  Am.  St.  Rep.  117. 

94.  FORMER  JUDGMENT  is  conclusive  be- 
tween parties  only  when  same  thing  under 
same  title  is  litigated.— San  Bernardino  Lu  A  L 
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Ca  vs.  San  Bernardino  Nat  Bank,  187  CaL  246, 
248,  69  Pac  Rep.  699. 

SB.    Atfjvdleatloiiy    when    dfeeta    eetoppeL — 

Where  all  evidence  of  whatever  character,  to 
establish  an  alleged  fact,  could  have  been  in- 
troduced under  issues  of  preceding  trial, 
adjudication  in  that  proceeding  is  an  estoppel. — 
Estate  of  Pico,  66  CaL  418,  480 

M.  PleadlBV«— A  party  is  not  required  to 
plead  former  judgment  in  bar,  but  form  of 
plea,  if  it  is  pleaded,  will  indicate  circum- 
stances under  which  it  could  be  used  in  evi- 
dence.—Lord  vs.  Thomas  (CaL  March  29,  1894), 
86  Pac.  Rep.  878. 

S7.  And  evldenee. — ^If  former  judgrment  is 
pleaded,  it  must  appear  not  only  that  it  was 
upon  same  cause  of  action,  but  between  same 
parties,  or  their  privies,  and  if  pleaded  against 
one  not  party  to  former  record,  facts  showing 
that  such  party  is  bound,  must  be  pleaded;  and 
if  used  in  evidence  without  being  pleaded,  fact 
showing  that  such  party  is  bound  by  judgment 
must  first  be  given  in  evidence. — ^Lord  vs. 
Thomas  (CaL  March  89,  1894),  86  Pac  Rep. 
872. 


98.  HBIR8HIP — ^Decree  eonclnslve*— ^Decrees 
of  probate  court,  unassailed  and  unmodified, 
musi  stand  as  forever  binding  and  conclusive 
upon  question  of  an  heirship.  Otherwise  sta- 
bility of  judsrment  and  decree  would  be  thing 
of  past,  and  omitted  heirs  would  be  seeking 
to  have  involuntary  trusts  declared  thereon  at 
most  inopportune  times,  and  in  direct  opposi- 
tion to  provisions  of  this  section. — ^Lynch  vs. 
Rooney,  112  CaL  879,  287,  44  Pac  Rep.  666. 

99,  J17BOMBNT8    ONIjT    RESFflSRRBD    TO,p— 

This  section  refers  only  to  judgments  and  final 
orders  of  similar  nature  such  as  decrees  in 
probate  proceedings,  etc.  Orders  of  other 
kinds  are  governed  by  fi  1909  post— Herd  vs. 
Tuohy,  138  Cal.  66,  68,  66  Pac  Rep.  189. 

As  to  Ivdgmeais  la  general,  see  ante  |677 
et  seq.  and  notes. 

80.  JI7RI8DIOTION  is  power  to  hear  and  de- 
termine the  matter  and  give  judgment  ren- 
dered.— Crew  vs.  Pratt,  119  CaL  181,  147,  148, 
149,  '61  Pac  Rep.  44.  See  Bx  parte  Reed,  100 
n.  S.  18,  28,  bk.  25  I*  ed.  638. 

31.  There  must  be  jurisdiction  to  give  judg- 
ment rendered,  as  well  as  to  hear  and  deter- 
mine case.— Crew  vs.  Pratt,  119  CaL  181,  147, 
149,  51  Pac.  Rep.  44;  Ex  parte  Reed,  100  U.  S. 
13,  23,  bk.  26  Lu  ed.  638. 

As  to  Jnrlsdlctlon  sniBelent  to  svstnln  reeerd, 
see  post  S  1917  and  note. 

82.     I^IABIIilTY  OF  ADMINISTRATOR.— The 

decree  of  probate  court  settling  accounts  of  an 
odministrator  or  executor,  and  fixing  amount 
of  his  liability,  is  conclusive  upon  all  persons 
interested  in  estate  who  are  not  under  dis- 
ability.—Washington  vs.  Black,  83  CaL  290, 
294,  23  Pac  Rep.  300.  See  Reynolds  vs.  Brum- 
aglm,  54  CaL  254. 

88.    Dlseharged    administrator    not    liable. — 

Where  an  administrator  resigns,  and  final 
account  is  settled  and  proved,  and  he  is  dis- 
charged, any  liability  he  may  have  incurred 
is  full  and  complete  at  time  of  settlement  of 
his  final  account,  and  order  settling  his  ac- 
count and  discharging  him  is  conclusive  against 


his  liability.— Reynolds  vs.  Brumagim,  64  CaL- 
864,  257. 

84.    MKRITS — Judgment  on. — Judgment  ren- 
dered in  action  upon  merits  is  conclusive  de- 
termination respecting  plaintiff's  right  of  action 
upon  demand  sued  on,  and  operates  as  an  estoppel 
in  any  subsequent  action   upon  same  demand 
between  same  parties.    If  judgment  be  in  favor  I 
of   plaintiff,    it    estops   defepdant    from    after-   | 
wards  setting  up  any  other  defense  to  claim 
that  was  presented  in  that  action,  and  if  it  be  t 
in  favor  of  defendant,  it  estops  plaintiff  from   ' 
afterward  presenting  any  other  argument  or 
evidence  in  support  of  that  claim.— Llllls   vs.    ♦ 
Emigrant  D.  Co.,  96  CaL  663,  558,  30  Pac  Rep.    ^ 
1108. 

36.  Judgment  upon  merits  is  one  which  de- 
termines either  upon  issue  of  law  or  fact  which 
party  is  right.— Rosenthal  vs.  McMann,  93  CaL 
606,   609,   29   Pac   Rep.    121. 

86.  Judgment  not  upon  merits  is  not  an 
estoppel  under  this  section. — ^Allen  vs.  McKay, 
189  CaL  94,  72  Pac  Rep.  718. 

87.  PARTIBS  TO  BBS  BSTOPPBD  ought  to 
be  indicated  by  record  itself. — Loftis  vs.  Mar- 
shaU,  184  CaL  394,  898,  «6  Pac.  Rep.  671.  See 
concurring  op.  in  Valentine  vs.  Mahoney,  87 
CaL  889,  898,  399. 

88.  Judgment  ordinarily  nfleete  only  rights 
of  parties  to  action  and  their  successors  in 
interest  by  title  subsequent  to  commencement 
of  action.- People's  Home  Sav.  Bank  vs.  Rick- 
ard,  139  CaL  286,  296,  73  Pac  Rep.  858. 

As  to  who  are  coneinded  by  judgments,  see 
notes  78  Am.  Dec.  217;  16  Am.  St.  Rep.  142. 

Same — ^And  mm  to  what  facts,  see  note  78  Am. 
Dec.  217-218. 

88.  PARTITION — Collateral  Impeachment  of 
Judgment. — Judgment  of  partition  is  binding 
and  conclusive  on  all  parties  to  it,  and  their 
legal  representatives,  and  all  persons  claiming 
from  them.  It  is  not  subject  of  collateral  im- 
peachment.— Carey  vs.  Rae,  68  CaL  159,  163. 

As  to  partition,  npon  w^hom  binding  and  eon- 
einslve,  see  ante  S  766  and  note. 

40.  PROBATING  OF  Vm^  IS  NOT  SPE2CIAL 
IN^ITIRT  TO  DKTBRMINB  STATUS  as  to  san- 
ity or  insanity  of  testator,  but  finding  of  in- 
sanity or  sanity  is  probative  fact  same  as 
duress  or  undue  infiuence. — Qridley  vs.  Boggs, 
62  Cal.  190,  203. 

41.  PROCBBDING  IN  RBM. — There  can  be 
no  proceeding  in  rem  except  it  be  authorised 
by  statute,  and  in  such  proceeding  the  rest 
which  is  to  be  aUTected  thereby  is  definite,  and 
must  be  brought  before  court  either  by  seizure 
or  by  publication  of  notice. — Page  vs.  Chase 
Co.,  146  CaL   678,  683,  79  Pac.  Rep.  278. 

42.  Foreclosure  of  street  assessment. — Action   f 
for  foreclosure  of  lien  for  street  assessments  is  | 
not   proceeding  in  rem,   except  in   sense   that  : 
amount  of  lien   can  be  collected  only  out   of 
amount  of  property  involved  in  action.— Page 
vs.  Chase  Co.,  146  CaL  678,  583,  79  Pac.  Rep.  278. 

As  to  Judgments  In  rem^  wknt  are,  see  note 
76  Am.  Dec  720-725. 

48.  ^UIBTING  TITLB. — Judgment  In  action 
by  vendor,  quieting  title  in  plaintiff  on  default 
of  defendant,  is  not  res  adjudicata  in  suit  by 
defendant    to    recover   purchase    money    paid. 
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Default  was  equivalent  to  diaclaimer  or  reaoia- 
slon  of  contract^Hellic  ye.  Parlin,  184  Cal.  99. 
101,  66  Pao.  Rep.  186. 

44.  RBOITALfl  INT  ORDBRS  AND  Ilf  JITDCI- 
MBlfT  bind  no  one,  and  are  not  evidence  of 
facts,  even  as  affainst  parties  to  judffment.^- 
Lillis  vs.  Emigrant  D.  Co.,  96  Cal.  668,  SO  Pae. 
Rep.   1108. 

46.  BBS  ADJVDIOATA  means  facts  directly 
In  issue  and  does  not  embrace  facts  which  may 
be  in  controversy  but  are  merely  collateral. 
The  question  is  not  simply,  were  given  facts 
controverted  at  former  trial,  but  were  they  in 
issue.— Hall  vs.  Susskind,  109  Cal.  203,  206,  41 
Pac.  Rep.  1012;  Gray  vs.  Dougherty,  26  Cal.  266, 
272;  Caperton  vs.  Schmidt,  26  Cal.  479,  498,  86 
Am.  Dec.  187;  Garwood  vs.  Garwood,  29  Cal. 
616.  622;  Jackson  vs.  Lodse,  86  Cal.  28,  88; 
Kins  vs.  Chase,  15  N.  H.  9,  16,  41  Am.  Dec  676. 

As  to  res  adjndleata  ht  sen  end,  see  notes  25 
Am.  Dec.  542-544;  96  Am.  Dec.  61-76;  96  Am. 
Dec.  775-778;  8  Am.  St.  Rep.  229;  14  Am.  St 
Rep.  260-262;  15  Am.  St.  Rep.  142;  44  Am.  St. 
Rep.  568-668. 

49.  STATUS  OF  PBR801f--grii4«»cnt  m  t»— 
AvalBst   wkmn   eoadwilTe^— Judgrment   In   pro- 


ceedinCt  whose  direct  purpose  and  end  is  to 
obtain  determination  of  status  of  person,  is 
conclusive  on  question  of  such  status  against 
all  the  world;  but  public  policy  only  requires 
at  most  that  Judgment  as  to  slatus  of  particu- 
lar person  which  shall  be  conclusive  as  a^ralnst 
those  not  parties  to  it,  shall  be  Judgment  which 
simply  determines  such  status  in  a  proceeding 
whose  sole  end  and  aim  is  to  determine  it. — 
Oridley  vs.  Boggs,  62  Cal.  190,  202. 

47.     SUCOB8SORS  tS  INTEREST  OF  PARTY 

have  same  right  to  avail  themselves  of  Judg- 
ment-roll that  party  would  have  had  if  he  had 
not  conveyed  property  and  had  been  made  de- 
fendant personally. — Peterson  vs.  Weissbeln,  76 
Cal  174,  178,  16  Pac.  Rep.  769. 

4&  TRANSFER  OF  STOCK  PRIOR  TO 
JUDGMENT— Blleet  of.— Where  defendant  In 
action  for  stock  liability  received  transfer  of 
stock  prior  to  former  Judgment  of  compromise 
of  liability  of  original  owner,  such  Judgment 
is  not  estoppel  in  subsequent  action  against 
defendant  transferee.  —  People's  Home  Sav. 
Bank  vs.  Rlckard,  189  CaL  286,  296,  78  Pac  Rep. 
868. 


§  1909.    EFFECT  OF  OTHSB  JUDICIAL   0BDEB8,    WHEN   CONCLUSIVE. 

Other  judicial  orders  of  a  court  or  judge  of  this  state,  or  of  the  United  States, 
create  a  disputable  preemmption,  according  to  the  matter  directly  determined,  be- 
tween the  same  parties  and  their  representatiyes  and  successors  in  interest  by  title 
subsequent  to  the  commencement  of  the  action  or  special  proceeding,  litigating  for 
the  same  thing  under  the  same  title  and  in  the  same  capacity. 
,  History:    Snaeted  March  11, 1872. 

I  1.  Applied,  cited,  construed,  referred  to. 
'  2.  Application  of  section. 


Application 

1.  APPLHSD,  CITED,  C01f8TRITBD»  RBl- 
FBRRBD  TO,  etc..  In:  Butcher  vs.  Vaca  Val- 
ley R.  Co.,  66  Cal.  698,  699  (erroneously  cited  as 
S  1989  post;  Ferrea  vs.  Chabot,  63  Cal.  664,  567 
(cited  with  §1908  ante,  H 1911,  1912  post); 
Loftls  vs.  Marshall,  184  Cal.  894,  896,  66  Pac. 
Rep.  571  (cited);  Herd  vs.  Tuohy,  188  Cal.  65, 
63,  65  Pac.  Rep.  189  (applied). 

Am  to  dlsyntable  presnmptlOBS,  see  post  1 1918 
and  note. 


Aa  to  parties  aad  tlidr  pvlTftea,  see  ante  i  1908 
Bubd.  2  and  note;  post  S  1910  and  note. 

%  APPIilCATIOlf  OF  SBGTION^-Thls  sec- 
tion refers  to  other  orders  than  judffmenta, 
final  orders,  and  decrees  in  probate  proceed- 
ings, which  are  covered  by  { 1908  ante. — ^Herd 
▼a.  Tuohy,  188  Cal.  66,  63,  66  Pac.  Rep.  139. 

As  to  how  tmr  Jndsmemt  la  ejeetment  te 
faTor  of  teaaat  way  be  ased  for  laaAord,  aad 
whea,  see  ante  1908  and  note  pars.  18,  19;  also 
Loftis  vs.  liarshall,  184  CSaL  894,  896,  66  Pac 
Rep.  671. 


§  1910.    WHERE  PABTIE8  ABE  TO  BE  DEEMED  TEE  SAME.    The  parties 

are  deemed  to  be  the  same  when  those  between  whom  the  evidence  is  offered  were 

on  opposite  sides  in  the  former  oase,  and  a  judgment  or  other  determination  could 

in  that  case  have  been  miade  between  them  alone,  though  other  parties  were  joined 

with  both  or  either. 

History:  Enacted  March  11,  1872;  amended  hr  Oode  Conuniflnon,  Act  Mareh 
8,  1901,  Stats,  and  Amdts.  1000-1,  p.  M4,  aet  held  nneonstitiilioBal,  tee  history^ 
S5  ante. 

1,  Applied,  cited,  construed,  referred  to.  «•    ofpondnts  nt  ah  AOnoH— BaCh  to- 

2.  Opponents  in  action— Both  involyed  in  prior     ▼»!▼«*  *■  Prtor  Uticatioa,  but  were  there  not 

litigation.  ^°  opposite  aides,  cannot  Inyoke  principle  of 

S-S   "Same  Dartles.''  estoppeL-Bstate  of  Heydenfeldt.  IIT  CaL  at. 

3-5.      »ame  parties.  ^j^^  5^  p^^  j^^P   gj^ 

6.  Same-Successors  in  interest  ,,    «8AMB  PARTlB8.'*^Thls   phrase   to  not 

confined  to  persons  who  are  parties  by  name  to 
record.— Brings  vs.  Brlnrs,  80  CaL  108,  ISS,  11 

Pac.  Rep.  384. 


1.     APPLIBSDy     CITBD»     CONSTRtTBD, 
FBRBBD  TO,  etc.,  In:     Brlffflrs  vn,  Bricss,  80 
Cal.  2S8.  264«  28  Pa&  Bep.  S84  (construed). 


Tit.  n»eh.  in,  art.  II.] 


WHAT  DBBMBD  AIAJUDGBD  IN  JUDGBfBNT. 


(2825)       S 19UL 


4.  There  is  larger  meaning  which  includes 
all  persoDs  who  are  represented  by  parties  and 
claim  under  them  or  in  privity  with  them.— - 
Briffffs  vs.  Briffss,  80  CaL  268,  266,  22  Pac  Rep. 
284. 

6.  Where  testimony  of  deceased  witness 
fiven  in  former  action, — brought  against  plain- 
tiff by  executrix,  person  of  whom  defendant  was 
heir    and    through    whom    he    claimed — ^^was 


proved  by  Introduction  of  reporter's  notes,  it 
was  held  no  error. — Bricrffs  vs.  Brisffs,  80  CaL 
268,  266,  22  Pac.  Rep.  334. 

6k  Sneecssors  In  Interest. — ^As  to  whether 
phrase  "parties  are  deemed  to  be  the  same" 
in  this  section  can  be  construed  to  include 
successors  in  interest,  see  Brlffgrs  vs.  Brigrgs, 
80  Cal.  268,  264,  266,  28  Pac.  Rep.  334;  Fred- 
ericks vs.  Judah,  73  Cal.  604,  608,  16  Pac.  Rep. 


§1911.    WHAT    DEEMED    ADJUDGED  IN  A  JUDGMENT.     That  only  is 

deemed  to  have  been  adjudged  in  a  former  judgment  which  appears  upon  its  face 

to  have  been  so  adjudged,  or  which  was  actually  and  necessarily  included  therein 

or  necessary  thereto. 

History:    Enaeted  March  11, 1872. 


1.  Applied,  died,  eonstrned,  referred  to. 

2.  Appeal — ^FaiUng  to  appeaL 

8.  GoELnterdaiin  or  eroBS-compUdnt  —  Issaee 

upon, 
i.  Demurrer — Judgment  rendered  npon  mu- 

taining. 
Determination  of  iunie  essential. 
Dismissal  —  Failure    of   record   to    show 

cause  of  dlnmisaal — ^Eztrinsie  evidenoe. 
Same — Essentials  of  as  bar. 
Same — First  suit  dismissed  for  defeet  of 

pleadings  or  parties. 
Sfune— Judgment  of  dismissal  at  instance 

of  eourt. 
Dismissal  of  bill  in  equity. 
Distribution— Questions  to  be  determined 

ui>on. 
Equitable  rigbts — ^Not  neoesMurfij  ineluded 

in  aetion  of  ejeetment. 
Finding  outside  of  issues. 
General  yerdiet  or  judgment— 'Effect  of. 
Implied  ftddings. 
Quieting  title. 

Beeord — To  what  matf ers  confined. 
Same— What  neeeeearj  to  render  eonelu- 


6-7. 
8. 

9. 
10. 

11. 

12, 13. 

14. 

15. 

16, 17. 
18. 
19. 
20. 
21. 
22. 

Bive. 
28.  "Bes  ad  judicata.'' 

1.  APPLIBD,.  CTTBD,  CONSTRUBSD,  RB« 
FERRBD  TO,  etc,  in:  Ferrea  vs.  Chabot,  68 
CaU  664,  667  (construed  with  H  1908,  1909  ante 
and  11912  post);  O'Connor  vs.  Irrlne,  74  Cal. 
486,  441,  16  Pac.  Rep.  236  (construed  with  9  1908 
ante);  Estate  of  LI  Po  Tal,  108  Cal.  484,  486, 
489.  41  Pac  Rep.  486,  89  Id.  80,  81  (applied); 
Deeringr  vs.  Richardson-Kimball  Co.,  109  Cal. 
78.  82,  41  Pac.  Rep.  801  (cited);  Richardson  vs. 
CJlty  of  Eureka,  110  Cal.  441,  446.  42  Pac.  Rep. 
966  (applied);  Oakland  vs.  Oakland  W.  F.  Co., 

118  Cal.  160.  220,  60  Pac.  Rep.  277  (construed 
with  91908  ante,  subd.  2);  Ooldtree  vs.  Allison, 

119  Cal.  844,  846,  61  Pac.  Rep.  661  (construed  as 
not  applying) :  Estate  of  Heydenfeldt,  127  Cal. 
456,  459,  69  Pac  Rep.  889  (construed  as  not  ap- 
plying); Beronio  vs.  Ventura  Co.  U  Co..  129 
Cal.  282,  237,  61  Pac.  Rep.  968  (cited);  Heiliff 
vs.  Parlln,  134  Cal.  99,  101,  66  Pac.  Rep.  186 
(applied);  Newhall  vs.  Hatch,  184  Cal.  269.  272, 
66  Pac  Rep.  266  (construed);  Chapman  vs. 
Huffhes,  184  CaL  641,  664,  68  Pac.  Rep.  298,  60 
Id.  974.  66  Id.  982  (applied);  liCcCormick  vs. 
Gross.  186  Cal.  802,  806,  67  Pac  Rep.  766  (cited) ; 
Bphralm  vs.  Pacific  Bank,  186  Cal.  646.  661,  69 
Pac.  Rep.  486  (cited);  Lamb  vs.  Wahlenmaier, 


144  Cal.  91,  94,  T7  Pac.  Rep.  766  (construed  and 
applied);  Bank  of  Visalia  vs.  Smith,  146  Cal. 
898,  402,  81  Pac  Rep.  642  (cited  with  S 1908 
ante);  Iiillls  vs.  People's  D.  Co.  (Cal.  Nov.  10, 
1898),  84  Pac.  Rep.  716  (cited);  Bank  of  Visalia 
vs.  Smith  (Cal.  March  80,  1906),  81  Pac  Rep. 
642  (applied);  Bmerson  vs.  Yosemite  Gold  M.  A 
IC  Co.  (Cal.  March  27.  1906),  86  Pac.  Rep.  122 
(applied  with  8 1908  subd  2  ante  in  action  to 
first  title  to  mlninff  claim). 

%  APPBAIir— Falling  to  ayyeal  and  seek 
correction  of  errors  renders  judgrment  as 
conclusive  upon  plaintiff  as  though  he  had 
omitted  to  present  sufllcient  evidence  to  court 
in  support  of  his  demand. — Lamb  vs.  Wahlen- 
maier, 144  Cal.  91,  96,  77  Pac.  Rep.  765.  See 
Caldwell  vs.  White,  77  Mo.  471;  Collins  vs.  Ben- 
nett, 46  N.  Y.  490;  Davis  vs.  Tallcot,  12  N.  Y. 
184. 

8.  COUNTBRCIiAIM  OR  A  CROSS-COM- 
PLAIHT — ^Issvcs  vpoB. — The  determination  In 
former  action,  of  an  Issue  presented  on  part  of 
defendant  therein  by  way  of  counterclaim,  or 
fn  recoupment,  or  by  cross-complaint  against 
plaintiff.  Is  res  adjudioata  as  fully  as  If  deter- 
mined In  separate  and  independent  action. — 
Lamb  vs.  Wahlenmaier,  144  Cal.  91,  94,  77  Pac 
Rep.   765. 

4.  DESnrURRBR.— JndsHient  rendered  npon, 
svstalnliis  demurrer  to  complaint,  on  srround 
that  it  does  not  state  facts  sufllcient  to  entitle 
plaintiff  to  recover,  is  bar  to  an  action  for  re- 
covery upon  same  facts,  but  If  other  facts  are 
stated  which  supply  defects  in  first  statement, 
or  present  different  cause  of  action,  judgment 
so  entered  is  no  bar.— Newhall  vs.  Hatch,  184 
Cal.  269,  272,  66  Pac  Rep.  266.  See  Terry  vs. 
Hammonds,  47  Cal.  82;  Los  Angeles  vs.  Melius, 
69  Cal.  444;  Morrell  vs.  Morgan,  66  Cal.  675,  4 
Pac  Rep.  680. 

B.     DBTBRMUfATIOlf     OF     ISSUES     ESSBlf- 

TIAIm— It  is  not  enough  that  the  question  was 
one  of  issue  in  former  suit;  it  must  also  appear 
to  have  been  precisely  determined. — Oakland 
vs.  Oakland  W.  F.  Co.,  118  Cal.  160,  228.  50 
Pac  Rep.  277;  Foster  vs.  "The  Richard  Bus- 
teed."  100  Mass.  409,  1  Am.  Rep.  126. 

6.  Question  in  passing  upon  plea  of  res 
adjudioata  is  not  whether  court  decided  ques- 
tion involved  right  or  wrong,  but  question  Is 
did  court  decide  the  point,  and  is  the  decision 
final  r— Lamb  vs.  Wahlenmaier,  144  Cal.  91,  96. 
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77    Pac.    Hep.    7G5;     Choutoau    vs.    Gibson,    76 
Mo.  3S. 

7.  Thus,  in  an  action  to  quiet  title  to  mlnlnff 
claim,  plaintiffs  claiming  certain  interest  by 
forfeiture  of  co-owners  and  defendants  by 
transfer  from  such  co-owners,  Judgment  in 
former  suit  by  plaintiffs  ;iffainst  defendants 
permitting;  them  to  redeem  from  mortgrage  sale, 
hold  not  to  show  forfeiture  by  former  co-own- 
ers, the  question  of  succession  by  forfeiture  not 
being  involved  and  adjudicated. — Emerson  vs. 
Yosemlte  Gold  M.  &  M.  Co.  (Cal.  March  27, 
1906),  85  Pac.  Rep.  122. 

8.  DISMISSAIi — Failure  of  record  to  nIiow 
caniie  of  dlMinlnaal — Kxtrlniilc  evidence. — If  rec- 
ord does  not  show  for  what  cause  bill  is  dis- 
missed, resort  may  be  had  to  extrinsic  evidence 
to  show  this. — Oakland  vs.  Oakland  W.  F.  Co., 
118  Cal.  160,  223,  224,  50  Pac.  Rep.  277.  See 
Butchers  S.  &  M.  Assoc,  vs.  Boston,  137  Mass.  186; 
Russell  vs.  Place,  94  U.  S.  606,  bk.  24  L.  ed.  214. 

A.  ESesoBttale  of  mm  bar. — Judgment  of  dis- 
missal, when  relied  upon  as  bar  to  another 
action,  or  any  evidence  is  offered  as  an  estop- 
pel, it  must  appear  that  it  necessarily  involves 
determination  of  fact  sought  to  be  established 
in  second  action.— Oakland  vs.  Oakland  W.  F. 
Co.,  118  Cal.  160.  222,  60  Pac.  Rep.  277. 

10.  First  suit  dismissed  for  defect  of  plead- 
ings or  parties,  or  misconception  of  form  of 
proceeding,  or  want  of  Jurisdiction,  or  was  dis- 
posed of  on  any  ground  which  did  not  go  to 
merits  of  action.  Judgment  rendered  will  not 
prove  bar  to  another  suit. — Oakland  vs.  Oak- 
land W.  F.  Co..  118  Cal.  160,  222,  50  Pac.  Rep. 
277;  Hughes  vs.  United  Slates,  71  U.  S.  (4 
Wall.)   232.  bk.  18  L.  ed.  308. 

11.  Jndgntent  of  dismissal  at  Instance  of 
court  is  entitled  to  no  greater  consideration 
than  if  it  were  merely  Judgment  of  nonsuit 
at  instance  of  plaintiff.— Oakland  vs.  Oakland 
W.  F.  Co..  118  Cal.  160.  222,  50  Pac.  Rep.  277. 

12.  DISMISSAL  OF  BILI.  IN  B^ITITY  upon 
ground  or  for  reason  that  plaintiff  had  an 
adequate  remedy  at  law,  is  not  Judgment  upon 
merits  of  controversy.  In  order  that  Judgment 
may  be  a  bar  it  must  affirmatively  appear  that 
it  was  not  made  upon  this  ground. — Oakland  vs. 
Oakland  W.  F.  Co..  118  Cal.  160.  222,  50  Pac. 
Rep.  277. 

13.  If  court  does  not  take  Jurisdiction  of 
suit,  but  dismisses  bill  in  equity  because  plain- 
tiff has  an  adequate  remedy  at  law,  or  for  want 
of  prosecution,  or  otherwise,  for  some  cause 
not  embracing  adjudication  on  merits,  such 
dl-smlssal   is   not   a   bar.— Oakland  vs.   Oakland 

.    W.  F.  Co.,  lis  Cal.  160,   222,   50  Pac.  Rep.  277; 
I    Foots  vs.  Gibbs,  67  Mass.   (1  Gray)   412. 

14.  DISTRIBUTION — ^aestlous  to  be  4eter- 
mlncd  upon. — To  determine  who  persons  are 
Avlio  are  entitled  to  estate,  and  their  propor- 
tionate part,  court  must  pass  upon  validity  of 
disposition  attempted  by  testator.  Determina- 
tion of  question  as  to  validity  of  trust  is 
therefore  necessary  to  decree  of  Jurisdiction. 
— Goldtrce  vs.  Allison,  119  Cal.  344,  345,  51  Pac. 
Rep.  5C1. 

15.  EaUITADIiE  RIGHTS— Not  necessarily 
Included  In  an  action  of  ejectment,  and  their 
determination,  when  not  pleaded,  is  not  neces- 


sary to  determination  of  issues  In  such  action. 
—O'Connor  vs.  Irvine,  74  CaL  485,  442,  16  Pac 
Rep.  236. 

16.  FINDING  OUTSIDE  OF  ISSUBS.— A  find- 
ing by  court  outside  of  any  issue  in  case  is 
only  declaration  made  by  Judge  of  his  opinion 
formed  upon  evidence  heard  and  has  no  greater 
dignity  as  evidence  than  hearsay. — ^Bank  of 
Visalia  vs.  Smith,  146  Cal.  398.  81  Pac.  Rei». 
542.  See  Llllis  vs.  Emigrant  D.  Co.,  96  Cal. 
£53,  80   Pac.   Rep.   1108. 

17.  Finding  of  Judge  upon  fact  not  in  issue, 
and  which  does  not  enter  into  or  form  basis  of 
Judgment,  Is  not  admissible  in  another  action 
between  same  parties  as  evidence  of  that  fact, 
either  as  an  admission  or  by  way  of  estoppel. — 
Bank  of  Visalia  vs.  Smith,  146  Cal.  398,  81  Pac. 
Rep.  542.  Sec  House  vs.  Lockwood,  187  N.  Y. 
259,  33  N.  E.  Rep.  695. 

1&  GBUVBRAIi  TBRDICT  OR  JUD6MBNT— 
Elllect  of. — While  general  verdict  or  Judgment 
operates  as  an  estoppel  as  to  such  matters  as 
were  necessarily  considered  and  determined,  it 
is  never  conclusive  upon  immaterial  or  collat- 
eral issues.  The  test  is  whether  or  not  judg- 
ment is  in  any  way  dependent  upon  findings  of 
fact.— Chapman  vs.  Hughes,  134  Cal.  641,  655,  58 
Pac.  Rep.  298,  60  Id.  974,  66  Id.  983.  See  Mc- 
Donald vs.  Bear  River  &  A.  W.  &  M.  Co.,  16 
Cal.  145.  149;  Fulton  vs,  Harlow,  20  Cal.  460. 
466;  Llllis  vs.  Emigrant  D.  Co.,  95  Cal.  553,  SO 
Pac  Rep.  1108:  Washington  A.  &  G.  S.  P.  Co.  V8. 
Sickles,  72  N.  S.  (5  Wall.)  692,  bk.  IS  L.  ed.  560. 

10.  IMPLIBD  FINDINGS—Al^semee  of  flnd- 
tngs. — The  denial  of  former,  petition,  without 
any  finding  of  fact  or  any  reason  assigned, 
is  not  implied  finding  of  incompetency,  because 
there  are  various  other  grounds  on  which  it 
might  have  been  denied. — ^Estate  of  Li  Po  Tal, 
108  Cal.  484,  489.  41  Pac.  Rep.  486,  38  Id.  30,  3L 

20.  CtUIETING  *TITIiB.>^udgment  qoletlns 
title  of  vendor  against  purchaser  surrendering* 
possession,  4s  Judgment  that  plaintiff  has  title 
to  land,  but  is  not  Judgment  concerning  money 
paid  to  vendor  by  purchaser,  which  may  be  re- 
covered in  separate  action.— Heilig  vs.  Parlin, 
184  Cal.  99,  101,  66  Pac.  Rep.  186. 

21.  RBCORD — nPo    w^liat    ms  tt ers    eonflnedl. — 

Record  admissible  In  evidence,  whether  con- 
clusive or  prima  facie  only,  is  confined  to  that 
which  appears  upon  its  face  to  have  been  ad- 
Judged,  or  which  was  actually  and  necessarily 
included  therein  and  neces-sary  thereto. — Ferrea 
vs.  Chabot,  63  Cal.  664,  567. 

22.  "What  ueccMSory  to  render  coaelnslve. — 
If  upon  face  of  record  anything  is  left  to  con- 
jecture as  to  what  was  necessarily  involved 
and  decided,  there  is  no  estoppel  in  it  when 
pleaded,  and  nothing  conclusive  In  it  when 
offered  as  evidence. — Oakland  vs.  Oakland  W. 
F.  Co.,  118  Cal.  160,  226,  60  Pac.  Rep.  277. 
Miss.  Baird  vs.  BardwoU,  60  Miss.  164.  Oblob 
Lessee  of  Lore  vs.  Truman,  10  Ohio  St.  45. 
Vt.  Aiken  vs.  Peck.  22  Vt.  256,  260.  Fed. 
Russell  vs.  Place,  94  U,  S.  606,  bk.  24  L.  ed.  214. 

23.  "RE5S  ADJUDICATA."— ApplleaUon  «f 
term  of  res  adjudicata  cannot  be  mado  by  infer- 
ence or  surmise  upon  effect  of  Judgment.^ 
Richardson  vs.  City  of  Eureka,  110  Cal.  441. 
445,  42  Pac.  Rep.  963. 


Tlt.U,elkIIl9art.II.]    SVRBTIBS  BOUND— ^RBCORD  IN  ANOTHHR  STATB.     (2897)     99  1012-1»1« 


§  1912.  WHEBE  BUBETIEB  BOUND,  PBINOIPAL  IS  ALSO.  Whenever,  pur- 
suant to  the  last  four  sections,  a  party  is  bound  by  a  record,  and  such  party 
stands  in  the  relation  of  a  surety  for  another,  the  latter  is  also  bound  from  the 
time  that  he  has  notice  of  the  action  or  proceeding,  and  an  opportunity  at  the 
surety's  request  to  join  in  the  defense. 

History:     Enaeted  March  11, 1872. 


Applied,      dted,      coBstmed,      referred      to^  eoaelwilTe  MTSlnat  miretles  ob  appeal "bomd,  see 

etc,  in  Ferrea  vs.  Chabot,  6S  Cal.  664,  667  (cited  note  88  Am.  St.  Rep.  719. 

^ith  n  1908,  1909,  1911  ante).  Sureties    on   oAdal   bond— Wken   mot   bound 

As  to  Jndirmeat  airaliist  prlaeipal,  bow  far  by  Jadsment. — See  note  22  Am.  St.  Rep.   206. 

§  1913.  BECOBD  OF  ANOTHEB  STATE,  ITS  EFFECT.  The  effect  of  a  judi- 
cial record  of  a  sister  state  is  the  same  in  this  state  as  in  the  state  where  it  was 
made,  except  that  it  can  only  be  enforced  here  by  an  action*  or  special  proceed- 
ing, and  except,  also,  that  the  authority  of  a  guardian  or  committee,  or  of  an  execu- 
tor or  administrator,  does  not  extend  beyond  the  jurisdiction  of  the  government 
under  which  he  was  invested  with  his  authority. 

History:     Enaeted  Mareh  11, 1872. 


1.  Applied,  eited,  eonstmed,  referred  to. 

2.  Common-law  role  declared. 

3.  Conclusiveness  of  foreign  judgment. 

1.  APPLIBD,  OirnSD,  OONSTRUBD, 
FKRRED  TOf  etc.,  in:  Lewis  vs.  Adams,  70 
Cal.  403,  407.  411,  69  Am.  Rep.  423,  11  Pac.  Rep. 
833  (construed  with  §S  1294,  1667  ante) ;  Banister 
vs.  Campbell,  188  Cal.  465,  469,  71  Pac.  Rep. 
504,  703  (construed  with  S§  1908  ante,  1916 
post). 

%,     COMMOIV.LA'W  RUUD  DBCIiARED.— This 

section  is  merely  declaratory  of  rule  of  com- 
mon law  that  an  executor  or  administrator  as 
such  has  no  power  which  he  can  employ  extra- 
territorially. — Lewis  vs.  Adams,  70  CaL  408, 
411,  69  Am.  Rep.  428,  11  Paa  Rep.  888. 


8.  CON CLVSITBNIOSB  OF  FORlDIGlf  JUDO* 
MBNT — A  decision  by  foreiflrn  court  in  pro- 
ceeding in  personam  between  parties  properly 
brought  before  it  will  preclude  an  inquiry  In 
our  courts  between  same  parties  into  merits 
of  case,  upon  facts  so  found,  because  whatever 
constituted  defense  in  foreign  court  ouffht  to 
have  been  pleaded  there. — ^Banister  vs.  Camp- 
bell, 188  CaL  466,  469,  71  Pac.  Rep.  604,  708. 

As  to  fordsn  Jadments — ^In  veneral,  see 
notes  11  Am.  Dec  894;  6  Am.  St.  Rep.  184,  185; 
14  Am.  St.  Rep.  361;  16  Am.  St.  Rep.  212-221; 
28  Am.  St.  Rep.  117;  45  Am.  St.  Rep.  671-674. 

Same — ^Anthentlcatloa  of  foreign  Judsmeats. 
See  note  82  Am.  Dec.  411-414. 

flfune — ^nireet  of  In  vemeraL — See  note  1  Am. 
Dec  824-826. 


§  1914.  BEOOBD  OF  A  COUBT  OF  ADMISALT7.  The  effect  of  the  judicial 
record  of  a  court  of  admiralty  of  a  foreign  country  is  the  same  as  if  it  were  the 
record  of  a  court  of  admiralty  of  the  United  States. 

History:    Enacted  March  11, 1872. 

§  1915.  EFFECT  OF  A  FOREIGN  JX7D0MENT.  The  effect  of  the  judgment  of 
any  other  tribunal  of  a  foreign  country  having  jurisdiction  to  pronounce  the  judg- 
ment, is  as  follows: 

1.  In  case  of  a  judgment  i^inst  a  spedflc  thing,  the  judgment  is  conclusive  upon 
the  title  to  the  thing; 

2.  In  case  of  a  judgment  against  a  person,  the  judgment  is  presumptive  evidence 

of  a  right  as  between  the  parties  and  their  successors  in  interest  by  a  subsequent 

title,  and  can  only  be  repelled  by  evidence  of  a  want  of  jurisdiction,  want  of  notice 

to  the  party,  collusion,  fraud,  or  clear  mistake  of  law  or  fact. 

History:  Enacted  March  11,  1872;  amended  by  Oode  Conunisdon,  Aet  Mareh 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  245,  aot  held  uneonstitutional,  see  histor/p 
S9  ante. 

S  1916.  MANNEB  OF  IMPEAOHINO  A  BEOOBD.  Any  judicial  record  may  be 
impeached  by  evidence  of  a  want  of  jurisdiction  in  the  court  or  judicial  officer,  of 
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collusion  between  the  parties,  or  of  fraud  in  the  party  offering  the  record,  in  re- 
spect to  the  proceedings. 

History:    Unaetad  March  11, 1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Application  of  section. 

3,  i.  Distinction  between  collateral  and  dizeefc  at- 
tacks. 
5, 6.  Judgment  by  stipulation. 
7.  Method  of  impeaelubent. 

1.  APPLIBD,  CITED,  COHTSTBUBD,  RBU 
FBRRBD  TO,  eto.»  in:  Partridae  vs.  Shepard, 
71  Cal.  470,  475,  12  Pac  Rep.  480  (applied); 
Hill  VB.  City  Cab  Sb  T.  Co.,  79  Cal.  188,  191,  21 
Pac.  Rep.  728  (construed);  Norton  vs.  Atchison, 
T.  &  S.  F.  R.,  97  Cal.  888,  896,  80  Pac.  Rep.  686, 
82  Id.  462  (applied) ;  Banister  vs.  Campbell,  188 
Cal.  465.  459.  71  Pac.  ^ep.  604,  708   (cited). 

a.  APPLIOATIOIV  OF  SBCTION.— This  sec- 
tion simply  means  that  evidence  is  admissible 
to  impeach  judgment  In  cases  allowed  by  law, 
not  in  all  cases  whatsoever.  Our  statute  has 
not  changed  the  rule.— Hill  vs.  City  Cab  ft  T. 
Co.,  79  Cal.  188,   191,  21  Pac.  Rep.  728. 

a.  DISTINCnOlf  BBTWlSBIir  COIiliATBRAIi 
AND  piRBOT  ATTACKS.-*The  main  difference 
between  collateral  and  direct  attacks  is  that 
in  former  record  alone  can  be  inspected  and  is 
conclusively  presumed  to  be  correct,  while 
on  direct  attack  true  facts  may  be  shown.-— 
Lyons  vs.  Roach,  84  QbL  27,  80,  28  Pac  Rep 
1026. 

4.    In   a   collateral    attack   upon   judament. 


record  alone  can  be  inspected  and  is  conclu- 
sively presumed  to  be  oorreot,  but  in  direct 
attaek  true  facts  may  be  shown. — ^Lyons  vs. 
Roach,  84  CaL  27,  30.  28  Pac.  Rep.  1026;  Rein- 
hart  vs.  liuao,  86  Cal.  896.  21  Am.  "St  Rep.  62, 
24  Pac  Rep.  1089;  Norton  vs.  Atchison  T.  ft 
&  F.  R.  Co.,  97  CaA.  888,  886,  80  Pac.  Rep.  686, 
82  Id.  462. 

8.  JVDOIIBXT  BY  STEPULATION  of  parties 
will  bind  them  and  those  in  privity  with  them. 
— Partrldae  vs.  Shepard,  71  Cal.  470,  475,  12 
Pac  Rep.  480. 

6.  A  Judgment  entered  by  consent  of  parties, 
in  cause  of  which  court  has  Jurisdiction  of 
subject-matter  and  of  parties,  is  Just  as  effi- 
cacious as  thoush  entered  after  trial  of  issue; 
but  it  may  be  impeached  like  any  other  Judi- 
cial record. — ^Partridge  vs.  Shepard,  71  CiaL  470, 
476,  12  Pac.  Rep.  480. 

7.  MBTHOD    OF    IMPBACHMBlfT.  —  Under 

this  section  Judicial  record  may  be  impeached 
only  by  direct  attack.  The  Judaments  are  not 
open  to  collateral  attack. — ^Norton  vs.  Atchison, 
T.  ft  a  F.  R.  Co..  97  Cal.  888.  80  Pac  Rep. 
686,  82  Id.  462.  See  People  vs.  MuUan,  65  Cal. 
896.  4  Pac.  Rep.  848;  People  vs.  Greene.  74  Cal. 
400,  6  Am.  St.  Rep.  448.  16  Pac  Rep.  197;  Peo- 
ple vs.  Pearson,  76  CaL  400,  18  Pac.  Rep.  424; 
Relnhart  vs.  Luffo.  86  Cal.  896,  21  Am.  St.  Rep. 
62,  24  Pac.  Rep.  1089. 


§  1917.  THE  JUBISDIOnON  NEOESSABT  IN  A  JUDGMENT.  The  jurisdic- 
tion snfiScient  to  sustain  a  record  is  jurisdiction  over  the  cause,  over  the  parties, 
and  over  the  thing,  when  a  specific  thing  is  the  subject  of  the  judgment. 

History:    Enacted  Maroh  11, 1872. 


1.  Applied,  dted,  construed,  referred  to. 

2.  Defective  description  of  land-^When  order  not 

rendered  void. 

1.  APPLIKD,  CITBSD,  OOBTSTRITIDD,  RB- 
FBRRBD  TO,  etc.,  in:  Hill  vs.  Wall,  66  Cal. 
180,  134,  4  Pac.  Rep.  1139  (applied). 

X  DBFBCnVS:  DBSCRIPTIOBT  OI^  IiAiri>— 
WkcB  order  not  rendered  Told^^If  court  had 


Jurisdiction  over  parties  and  subject-matter,  its 
order  is  valid  even  thouah  description  of  land 
is  defective  in  order  of  sale.  This  does  not 
render  order  void  or  make  It  assailable  in 
collateral  attack,  certum  est  quod  certum  reddi 
potest—Hill  vs.  WaU,  66  Cal.  180,  184.  4  Pac 
Rep.  1189. 


§1918.  MANNEB  OF  PBOVINO  OTHER  OFFICIAL  DOOXTMENTS.  Other 
official  documents  may  be  proved  as  follows: 

1.  Acta  of  the  executive  of  this  state,  by  the  records  of  the  state  department  of 
the  state ;  and  of  the  United  States,  by  the  records  of  the  state  department  of  the 
United  States,  certified  by  the  heads  of  those  departments  respectively.  They  may 
also  be  proved  by  public  documents  printed  by  order  of  the  legislature  or  con- 
gress, or  either  house  thereof. 

2.  The  proceedings  of  the  legislature  of  this  state,  or  of  congress,  by  the  jour- 
nals of  those  bodies  respectively,  or  either  house  thereof,  or  by  published  statutes 
or  resolutions,  or  by  copies  certified  by  the  clerk  or  printed  by  their  order. 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the  legislature  of  a  sister  state^ 
in  the  same  manner. 

4.  The  acts  of  the  exeoatiTe,  or  the  proceedings  of  the  legislature  of  a  foreign 
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eountiy,  by  journals  published  by  their  authority,  or  commonly  received  in  that 
country  as  such,  or  by  a  copy  certified  nnder  the  seal  of  the  countiy  or  sovereign, 
or  by  a  recognition  thereof  in  some  public  act  of  the  executive  of  the  United  States. 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of  a  board  or  department 
thereof,  by  a  copy,  certified  by  the  legal  keeper  thereof,  or  by  a  printed  book  pub- 
lished by  the  authority  of  such  corporation. 

6.  Documents  of  any  other  class  in  this  state,  by  the  original,  or  by  a  copy, 
certified  by  the  legal  keeper  thereof. 

7.  Documents  of  any  other  class  in  a  sister  state,  by  the  original,  or  by  a  copy, 
certified  by  the  legal  keeper  thereof,  together  with  the  certificate  of  the  secretary 
of  state,  judge  of  the  supreme,  superior,  or  county  court,  or  mayor  ojf  a  city  of  such 
state,  that  the  copy  is  duly  certified  by  the  officer  having  the  legal  custody  of  the 
original. 

8.  Documents  of  any  other  class  in  a  foreign  country,  by  the  original,  or  by  a 
copy,  certified  by  the  legal  keeper  thereof,  with  a  certificate,  under  seal,  of  the  coun- 
try or  sovereign,  that  the  document  is  a  valid  and  subsisting  document  of  such 
country,  and  the  copy  is  duly  certified  by  the  officer  having  the  legal  custody  of 
the  original 

9.  Documents  in  the  departments  of  the  United  States  government^  by  the 
certificates  of  the  legal  custodian  thereof. 

History:  Eiuteted  March  11,  1872;  amended  March  24,  1874,  Code  Aindts. 
1873-4,  p.  388;  hy  Code  Oominission,  Act  March  8, 1001,  Stats,  and  Amdta.  1900-1, 
p.  245,  act  hdd  nnoonstitutional,  see  history,  (5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Corporations — ^Affidavit  of  president  not  cer- 

tified. 

3.  Same— Certificate  by  secretary  of  state. 

t      4.  Letter  from  state  ofELcer  to  county  officer  on 
i  official  business. 

6,6.  Ordinance — ^Legality  of  presumed. 
7.  Proof — Official  character  of  officer. 

1.  APPLIED,  CITBSD,  CONSTRUBD,  RB- 
PEIRRBD  TO,  etc.,  in:  People  vs.  Hagar,  62 
Cal.  171,  187  (applied);  Oakland  Pav.  Co.  vs. 
Hilton,  69  Cal.  479,  495,  11  Pac.  Rep.  3  (applied 
with  §  1855  ante,  subd.  6) ;  County  of  San  Diego 
vs.  Seifert,  97  Cal.  694,  597,  82  Pac.  Rep.  644 
(applied);  Merced  Co.  vs.  Fleming,  111  Cal.  46, 
49,  43  Pac.  Rep.  892  (applied  with  H  1920,  1968 
post):  Galvin  vs.  Palmer,  118  Cal.  46,  64,  65,  46 
Pac.  Rep.  172  (applied  in  connection  with  S  1928 
post);  Wall  vs.  Mines,  180  Ctd.  27,  89,  62  Paa 
Rep.  886  (applied);  Nixon  vs.  Goodwin  (CaL 
App.  April  2,  1906),  85  Pao.  Rep.  169,  174  subd. 
6,  7    (applied). 

As  to  e«r<lflcat«s,  see  post  S  1928. 

As  to  doeimcBts  Im  this  state,  see  post  9  1920 
and  note. 

As  to  states  asd  terrltortes  beinv  ladwded  la 
.    tke  phmse  <%later  states,"  see  post  S  1924. 


2.     CORPOR/  riONS— Allldavtt  of  presldei 

Attached  to  extracts  from  minutes  of  meeting: 
of  the  corporation's  board  of  directors  held  in 
another  state  reciting  that  affiant  is  president 
of  the  corporation,  and  that  In  the  best  of  his 
knowledgre  and  belief  the  extracts  are  true 
copies  of  the  minutes  of  the  several  meetingrs, 
not  admissible  in  evidence  unless  certified  as 
prescribed  in  above  section. — Nixon  vs.  (Good- 
win (CaU  App.  April  2,  1906),  86  Pac  Rep.  169, 
174. 


5.  CertMeate  liy  seeretaxr  of  state  merely 
reciting  that  articles  of  Incorporation  were 
filed  in  his  office  on  certain  date,  on  which  date 
certificate  of  incorporation  thereof  was  issued 
by  him,  is  not  admissible  proof  of  first  certifi- 
cate.— ^Wall  vs.  Mines,  180  Cal.  27,  89,  62  Pac 
Rep.  886. 

As  to  oAdal  eertMeatea,  eoateata  of,  see  post 
f  1928  and  note 

As  to  vallditT  aad  effect  of  fadirmeats  of 
other  states,  see  note  26  Am.  Rep.  27-88. 

As  to  effect  of  Jvdlelal  record  of  sister  state^ 
see  ante  i  1918  and  note. 

As  to  the  admlsslblUty  of  Jooraals  of  senate 
aad  asseaibly,  aad  eertlfled  copies  thereof,  la 
evideaee,  see  ante  9  1866  and  note  par.   6. 

4,  liBTTER  FROM  8TATB  OFFICBR  TO 
COUNTT  OFFICBR  Olf  OFFICIAL  BUSINBS8 
is  an  official  act,  and  oertified  copy  of  it  by 
officer  having  its  custody  is  admissible  under 
this  seotion.— People  vs.  Haffar,  62  Cal.  171,  186. 

As  to  dlstiacttoa  hetweea  ministerial  aad 
Jadlclal  acts,  see  note  79  Am.  Dec  472-477. 

6.  ORDINAlfCS>— liCffalltT  of  presamea.— 
Where  pleadiners  do  not  put  in  issue  legality 
of  an  ordinance,  presumption  arising  from  its 
existence  upon  record  of  ordinances  is  sufficient 
to  entitle  It  to  be  received  In  evidence  without 
further  proof.  This  presumption  may  of  course 
be  rebutted. — County  of  San  Dieffo  vs.  Seifert, 
97  Cal.  694.  697.  82  Pac  Rep.  644. 

6.  That  ordinance  was  passed  at  refirular 
session  was  one  of  presumptions  afforded  by 
prima  facie  showing,  and  if  defendant  desired 
to  overcome  this  presumption  by  showing  that 
in  fact  it  was  not  so  passed,  burden  was  upon 
him.— Merced  Co.  vs.  Fleming,  111  Gal.  46,  49, 
48  Pac  Rep.  892. 
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7.     PROOF — Official    eharacter    of    officer,    as 

legal    custodian    of    document,    and    therefore 
authorized  to  certify  copy  of  it,  is  proved  prima 


facie  by  certificate  itself.~Oalvin  vs.  Palmer, 
118  CaL  46,  66,  46  Pac.  Rep.  172. 


§  1919.  PUBLIC  BECOBD  OF  PRIVATE  WBITINO  EVIDENCE.  A  pubUc 
record  of  a  private  writing  may  be  proved  by  the  original  record,  or  by  a  copy 
thereof,  certified  by  the  legal  keeper  of  the  record. 

History:    Enaeted  Mareh  11, 1872. 

1.  Applied,  cited,  conBtrued,  referred  to. 

2.  Application  of  section. 

3.  By-laws  of  swamp-land  district. 

4.  Certified  copies  of  deeds. 

5.  Patent — Copy  of. 

6.  Becord  is  not  made  primary  evidence  of  orig- 

inal writing. 

7.  Records  of  deeds  over — ^Are  prima  fade  evi- 

dence only. 

8.  Becord  of  private  writing. 

9.  Becordation — Proof  of. 


1.  APPLIBD,  ClTESDp  OOlfSTRUESD,  RB- 
FBRRBD  TO,  etc.,  in:  Vance  vs.  Kohlbergf  60 
Cal.  346.  348  (cited  with  S 1894  ante);  People 
vs.  Hasar,  62  Cal.  171,  186  (construed  with 
991856  subd.  4,  1888,  1904  ante);  Gethin  vs. 
Walker,  59  Cal.  502,  506  (applied  with  991856 
subd.  4,  1898,  1894  ante);  Brown  vs.  Griffith,  70 
Cal.  14,  15,  16,  11  Pac.  Rep.  500  (construed  with 
9  1855  subd.  4,  1894  ante.  9  1951  post);  Burroughs 
vs.  De  Couts,  70  Cal.  861,  367,  368,  11  Pac.  Rep. 
734  (construed  with  91951  post);  Eltzroth  vs. 
Ryan,  89  Cal.  185,  139,  26  Pac.  Rep.  647  (ap- 
plied); Grant  vs.  Oliver,  91  Cal.  158,  164,  27 
Pac.  Rep.  596,  861  (construed  with  99  1920,  1951 
post). 

Am  to  certfltcate,  see  post  9  1923. 

As  to  transcript  Of  minutes  of  court,  alio  wine 
appointment  of  czecntor,  etc.,  effect  of  m  •▼!• 
donee,  see  ante  9  1429  and  note. 

a.    APPLICATION    OF    SBCTIONv— This    and 

succeeding  section  relate  to  proof  of  public 
writings.  Where  private  writing  is  required 
for  any  purpose  to  be  recorded,  proof  of  recor- 
dation may  be  made  by  record  itself,  or  cer-* 
titled  copy  thereof,  but  proof  of  writing  Itself, 
where  there  is  question  as  to  its  existence  or 
validity,  must  be  made  as  required  in  post 
9  I951.--Grant  vs.  Oliver,  91  Cal.  168,  164.  27 
Pac.  Rep.  596,  861. 

8.     BT-LAWS  OF  SWAMP-IiABrD  DISTRICT, 

recorded  in  office  of  county  recorder,  as  re- 
quired by  statute,  are  deemed  private  and  not 
public  writing,  and  certified  copies  are  admis- 


sible in  evidence. — ^People  vs.  Hagar,  62  CaL 
171,  186. 

As  to  contents  of  writing,  how  proved  In  cer- 
tain caaesy  see  ante  9  1866  and  note. 

4.     CERTIFIED     COPIBS     OF     DBEDS     are 

properly  admitted  in  evidence  as  public  records 
of  private  writings. — ^People  vs.  Brown,  69  Cal. 
S46,  852. 

Aa  to  loat  or  destroyed  Inatroment,  proof  of 
eontentsy  see  ante  9  1866  and  note. 

6.  PATBNT. — Copy  of  patent  may  be  intro- 
duced in  evidence  without  proof  of  loss  of 
original  patent. — Eltzroth  vs.  Ryan,  89  CaL  18f>. 
189.  26  Pac  Rep.  647. 

«.  RBCORD  IS  NOT  MADB  PRIMARY  BVl- 
DBSNCB  OF  ORIGINAL  WKITING^-If  It  Is  evi- 
dence Of  execution  and  contents  of  original 
writing  it  is  evidence  only  in  same  cases  in 
which  certified  copy  would  be  evidence,  that  i^ 
after  proof  that  original  writing  is  not  under 
control  of  party  offering  record  or  certifle'' 
copy. — Brown  vs.  Griffith,  70  CaL  14,  16,  11  Pac 
Rep.  500. 

7.  RBCORDS  OF  DBBDS— Prlnta  fade  evi- 
dence only. — Records  introduced  in  evidence 
without  objection,  and  therefore  prima  facie 
evidence  of  genuineness,  due  execution,  and  de- 
livery of  original  deeds,  still  is  only  prima 
facie  evidence  of  these  facts  and  liable  to  re- 
buttal.— Burroughs  vs.  De  Couts,  70  CaL  861, 
868,  11  Paa  Rep.  784. 

&     RBCORD  OF  PRIVATB  TinRITINO  is   by 

virtue  of  this  section  placed  upon  same  foot- 
ing as  certified  copy  of  it,  but  record  is  not 
made  primary  evidence  of  original  writing. — 
Brown  vs.  Griffith,  70  CaL  14,  16,  11  Pac  Rep. 
600. 

•.  RECORDAIVON — ^Proof  of.— Where  pri- 
vate writing  is  required  for  any  purpose  to  be 
recorded  proof  of  public  recprdation  may  be 
made  by  introduction  in  evidence  of  record 
itself,  or  by  certified  copy  thereof  under  this 
section.— Grant  vs.  Oliver,  91  CaL  168,  164,  27 
Pac  Rep.  696,  861. 


§1920.    ENTRIES  IN  OFFICIAL  BOOKS  PRmA  FACIE  EVIDENOE.    Entries 
in  public  or  other  official  books  or  records,  made  in  the  performance  of  his  duty  * 
by  a  public  officer  of  this  state,  or  by  another  person  in  the  performance  of  a  duty 
specially  enjoined  by  law,  are  prima  facie  evidence  of  the  facts  stated  therein. 

History:     Enaeted  March  11,  1872;    amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  384. 

1.  Applied,  cited,  construed,  referred  to.  l.    APPLIBD,     CITBD,     CONSTRUBD,     R81- 

2, 3.  Entry  made  as  provided  in  this  section.  FBRRBD   TO,   etc.,    in:     Swamp   U    Dist.   vs. 

4.  Ordinances.  Gwynn,  70  Cal.  566,  670,  12  Pac.  Rep.  462  (con- 

6.  Parol  evidence  is  admissible  to  prove  facts  strued  with  S  1883  ante  and  S  1926  post) ;  People 

omitted  from  record.  vs.  Grundell,  76  Cal.  301.  308,  17  Pac  Rep.  214 

6.  Transcript  of  reporter's  notes.  (applied);  Swamp  L.  Dist.  vs.  Wilcox.  76  Cal. 
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448,  448»  17  Pse.  Rep.  S41  (applied);  People  tb. 
Fairfield,  90  Cal.  186,  187.  27  Pac.  Rep.  199 
(cited):  Grant  vs.  Oliver.  91  Cat  168.  164,  27 
Pac.  Rep.  696.  861  (construed  with  9  1819  ante 
and  S  1951  post);  County  of  San  Die^o  vs.  Sei- 
fert,  97  Cal.  694.  697.  88  Pac  Rep.  644  (applied 
with  S  1918.  subd.  6  ante,  and  9  1968.  aubd.  16 
post);  Estate  of  O'Connor.  118  Cal.  69,  71,  60 
Pac.  Rep.  4  (cited) ;  People  vs.  Town  of  Ontario 
(Cal.  Feb.  8,  1906),  84  Pac  Rep.  206,  211  (ap- 
plied). 

As  to  cBirles  by  ofleera  of  lieardy  etc,  see 
post  fi  1926  and  note 

A«  to  proof  of  olllelal  doenmentSy  see  ante 
f  1918  and  note. 

As  to  oonstmetloBi  of  this  BectlOB«  see  ante 
9 1919,  also  Grant  vs.  Oliver,  91  Cal.  168,  164, 
27  Pac.  Rep.  696.  861. 

%,  BNTRY  BIADB  AS  PROTIDBD  IN  THIS 
SECTION  is  prima  fade  evidence  of  facts 
stated  therein,  but  it  is  not  conclusive  of  those 
facts;  proof  of  Its  having  been  altered  mlffht 
affect  credit  and  weight  to  be  given  it,  but 
does  not  render  it  inadmissible. — Swamp  L. 
Diet.  vs.  Wilcox,  76  Cal.  448.  448,  17  Pac  Rep. 
241.  See  Wayland  vs.  Ware,  104  Mass.  46; 
Sprague  vs.  Bailey,  86  Mass.  (19  Pick.)  436. 

3.  Where  the  minutes  of  a  town  board  pur- 
port to  be  of  a  regular  and  an  adjourned  meet- 
ing, and  show  that  the  meeting,  pursuant  to 


adjournment  of  which  the  meeting  at  which  an 
election  was  ordered  was  held,  took  place  on 
the  first  Tuesday  of  a  desigrnated  month,  in  con. 
nection  with  evidence  that  regular  meetings 
were  held  on  the  first  Tuesday  of  each  month. 
held  sufficient  under  above  section. — People  vs. 
Town  of  Ontario  (Cal.  Feb.  8,  1906).  84  Pac. 
Rep.   206.  211. 

As  to  entries  im  olllclal  hooks  or  reeords  be- 
las  vrima  fade  erldence  of  facts  therein  stated, 
and  therefore  snhject  to  he  contradicted,   see 

post  9  1926  and  note  par.  2. 

4L  ORDINANCB8«^-An  ordinance  properly 
recorded  •  in  book  of  ordinances  is  presumed 
legaL— County  of  San  Diego  vs.  Seifert.  97  Cal. 
694.  697.  82  Pac.  Rep.  644. 

8.  PAROIi  BVIDBNCB  IS  ADMISSIBLE  TO 
FROTB    FACTS    OMITTBD    FROM    RBCORD, 

unless  law  expressly  and  imperatively  requires 
all  matters  to  appear  of  record,  and  makes 
record  only  evidence. — Gordon  vs.  San  Diego. 
108  Cal.  264.  269.  41  Pac  Rep.  801.  See  Presi- 
dent etc  Bank  of  United  States  vs.  Dandridge, 
26  U.  S.  (12  Wheat.)  64.  bk.  6  L.  ed.  662. 

«.  TRANSCRIPT  OF  REPORTBR'S  NOTES, 

filed  as  provided  under  §  869  of  Penal  Code, 
may  be  regarded  in  nature  of  an  official  entry. 
— ^People  vs.  Orundell,  76  Cal.  801,  808,  17  Pac 
Rep.  214. 


§1921.    JUSTICE'S    JUDOMEMT    IN    OTHEB    STATES,    HOW    PBOVED. 

.  A  transcript  from  the  record  or  docket  of  a  justice  of  the  peace  of  a  sister  state, 
of  a  judgment  rendered  by  him,  of  the  proceedings  in  the  action  before  the  judg- 
ment, of  the  execution  and  return,  if  any,  subscribed  by  the  justice  and  verified 
in  the  manner  prescribed  in  the  next  section,  is  admissible  evidence  of  the  facts 
stated  therein. 

History:  Enaeted  Mareh  11,  1872;  amended  by  Code  Commisiioii,  Aet  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  aet  held  uneonstitatioiialt  see  history, 
9  5  ante. 

Applied,  dted,  eoaetraed,  referred  to,  etc,  in:      vs.  Town  of  Ontario  (Cal.  Feb.  8»  1906),  84  Pac 
Banister  vs.  Campbell,  188  Cal.  465,  462,  17  Pac      Rep.  206,  211  (applied). 
Rep.   604,  708   (cited  with  S  1922  post);  People 

§  1922.  SAME.  [CEBTIFIOATE  TO  TRAN8CSIPT,  CONTENTS.]  There  must 
be  attached  to  the  transcript  a  certificate  of  the  justice  that  the  transcript  is  in 
all  respects  correct,  and  that  he  had  jurisdiction  of  the  action,  and  also  a  further 
certificate  of  the  clerk  or  prothonotary  of  the  county  in  which  the  justice  resided 
4t  the  time  of  rendering  the  judgment,  under  the  seal  of  the  county,  or  the  seal  of 
the  court  of  common  pleas  or  county  court  thereof,  certifying  that  the  person  sub- 
scribing the  transcript  was,  at  the  date  of  the  judgment,  a  justice  of  the  peace 
in  the  county,  and  that  the  signature  is  genuine.  Such  judgment,  proceedings,  and 
jurisdiction  may  also  be  proved  by  the  justice  himself,  on  the  production  of  his 
docket,  or  by  a  copy  of  the  judgment,  and  his  oral  examination  as  a  witness. 

History:  Enaeted  March  11,  1872;  amended  by  €k>cle  Commissioxi,  Aet  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  act  held  unconstitntional,  aee  history, 
9  5  ante. 

1.     APPIilBD,     CITBD,     COlfSTRUED,     RB-  2.     BXISTBlfCB   OF   JUSTICB   COURT   mtiet 

PERRBD  TO,  etc..  in:     Banister  vs.  Campbell,  first  be  proved  before  it  can  appear  that  ther« 

188  Cal.  466,  460,  462,  71  Pao.  Rep.  604,  708  (ap-  is  any  Justice.— Banister  vs.  Campbell.  188  Cal. 

plied).  465.  462.  71  Pac.  Rep.  604.  708. 


9§  1928-1826     (2882) 


CONTBNTS  OF  CBRTIFICATB  OF  PITRCHASB. 


iPLrr. 


§1923.  CONTENTS  OF  OTHEB  OFFICIAL  CERTIFICATES.  Whenever  a 
copy  of  a  writing  is  certified  for  the  purpose  of  evidence,  the  certifieate  must  state 
in  substance  that  the  copy  is  a  correct  copy  of  the  original,  or  of  a  specified  part 
thereof,  as  the  case  may  be.  The  certificate  must  be  under  the  official  seal  of  the 
certifying  officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court  having  a  seal, 
under  the  seal  of  such  court. 

History:  Enacted  Mareh  11,  1872;  amended  March  84,  1874,  CSode  Amdta. 
1873-4,  p.  384. 

§  1924.    PROVISIONS  IN  RELATION  TO  STATES  APPLY  TO  TERRITORIES. 

The  provisions  of  the  preceding  sections  of  this  article  applicable  to  the  public  writ- 
ings of  a  sister  state,  are  equally  applicable  to  the  pubUe  writings  of  the  United 

States,  or  a  territory  of  the  United  States. 

History:  Enacted  March  11,  1872;  amended  Maieh  24,  1874,  Code  Amdta. 
1873-4,  p.  385. 

§  1926.  CERTIFICATES  OF  PURCHASE  PRIMART  EVIDENCE  OF  OWNER- 
SHIP. A  certificate  of  purchase,  or  of  location,  of  any  lands  in  this  state,  issued 
or  made  in  pursuance  of  any  law  of  the  United  States,  or  of  this  state,  is  primary 
evidence  that  the  holder  or  assignee  of  such  certificate  is  the  owner  of  the  land  de- 
scribed therein ;  but  this  evidence  may  be  overcome  by  proof  that,  at  the  time  of 
the  location,  or  time  of  filing  a  pre-emption  claim  on  which  the  eertificate  may 
have  been  issued,  the  land  was  in  the  adverse  possession  of  the  adverse  party,  or 
those  under  whom  he  claims,  or  that  the  adverse  party  is  holding  the  land  for 
mining  purposes. 

History:  Enacted  March  11,  1872;  amended  by  Code  GommiMdon,  Aefe  Mareh 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  aet  held  uneonstitntional,  see  history^ 
S  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Validity  of  certificate— Must  be  determined 

by  law  in  force  at  time  it  was  issued. 
3-5.  Adverse  possession  oontemplated  by  this  sec- 
tion. 

6.  Certificates  apparently  regular  on  their  face. 

7.  Final    receipt    is    prima    facie   evidence    of 

ownership. 

8.  Form  of  certificate. 

9.  Issuance  of  certificate  is  not  condusive. 

10.  No  presumption  arises  in  favor  of  one  hold- 

ing certificate. 

11.  Premature  issue. 

12.  Receiver's  duplicate  receipt. 

13.  Same — Evidence  of  title, 

1.  APPLIED,  CITED,  CONSTRUED,  RBl- 
FERRED  TO,  etc.,  In:  Conlan  vs.  Qulnby,  61 
Cal.  412,  414  (applied):  Figg  vs.  Hensley,  62 
Cal.  299,  301  (applied);  Laugenour  vs.  Henna- 
gin.  59  Cal.  625,  626  (cited);  Haven  vs.  Haws. 
63  Cal.  452.  453  (applied);  Ollson  vs.  Robinson 
(Cal.  June  23,  1S85),  7  Pac.  Rep.  428  (applied); 
Goodwin  vs.  McCabe,  75  Cal.  684,  687,  17  Pac. 
Rep.  705  Tapplled);  Wltcher  vs.  Conklln,  84  Cal. 
499.  501.  502.  24  Pac.  Rep.  302  (applied);  Conk- 
ling  vs.  Pacific  I.  Co.,  87  Cal.  296,  299.  25  Pac. 
Rep.  399  (cited);  Miller  vs.  Byrd,  90  Cal.  160, 
156,  27  Pac.  Rep.  51  (applied);  McTarnahan  vs. 
Pike,  91  Cal.  540.  543,  544,  545,  27  Pac.  Rep. 
784  (construed);  Graves  vs.  Hebbron,  125  Cal. 
400,  405,  58  Pac.  Rep.  12  (applied):  Miller  vs. 
Donovan  (Cal.  App.  March  22,  1906),  85  Pac. 
Rep.  159  (construed  as  not  applicable). 


S.  TAIilDITT  OF  CBRTIFIOATB— Mv^  b« 
determlBed  by  Imvr  te  force  at  tlaie  It  vras 
lamuedf  and  it  cannot  be  affected  by  laws  sub- 
sequently passed.— Miller  vs.  Byrd,  90  CaL  160, 
166,  27  Pac.  Rep.  61. 

8.  ADVERSE  POSSBSSIOHT  CONTEMPLAT- 
ED BY  THIS  SECTION,  while  quite  sufficient  to 
overcome  evidence  afforded  by  certificate  of 
purchase,  may  be  insufficient  to  prove  title  by 
prescription. — ^McTarnahan  vs.  Pike,  91  Cal.  640, 
546.  27  Pac.  Rep.  784. 

4.  This  section  maizes  certificate  of  purchase 
prima  facie  evidence  of  title,  but  provides  that 
it  may  be  overcome  by  proof  of  adverse  pos- 
session, etc.  The  inquiry  as  to  this  fact  to 
overcome  effect  of  certificate  la  an  independent 
one  which  has  no  relation  to  any  action  or 
juderment  of  the  secretary  of  interior  or  other 
officer  of  United  States.^Haven  vs.  Haws,  68 
Cal.  462,  458. 

5.  Adverse  possession,  which  this  section 
provides  may  overcome  prima  facie  evidenoe  of 
title,  is  to  be  ascertained  by  state  court,  and 
effect  of  certificate  as  evidence  In  our  courts 
depends  entirely  upon  our  own  legislation. — 
Haven  vs.  Haws,  68  Cal.  462,  458. 


S.  CERTIFICATES  APPARENTLY 
UliAR  ON  THEIR  FACE  constitute  color  of 
title.  Such  certificate  Is  evidence  that  holder 
is  owner  of  tract  described,  and  if  plaintiff 
entered  under  It  In  good  faith,  and  pastured 
his   cattle   there,   he   had   constructive   posses* 


Tit.  n,  cla.  UI,  art.  II.]        BNTaiBS  BY  OFFICBBS  OR  BOARDS— BFFl&CT.        <2SS8)     §9  lOae,  1927 


8lon  of  tract,  even  If  It  were  not  inclosed. — 
Lauffenour  vs.  Hennairfn,  69  CaL  626;  Web- 
ber vs.  Clarke,  74  Cal.  11,  16  Pac  Rep.  481; 
Goodwin  VB.  McCabe,  76  CaL  684,  687,  17  Pac 
Rep.  7M. 
•Ae  to  eertUleate  of  pnreluuie  of  vvblle  Umd, 
pirlma  fade  evMeneo  of  tltle^  see  waSBM*U 
GYa  POL,  OODB  SS614  and  note. 

7.  FHfAIi  BBCmPT  IS  PRIMA  FACTB 
■TIDBlfClB  OF  O'WNBRSHIP  of  land,  and  is 
certificate  of  purcbaae,  within  meaning  of  thia 
section.  It  entitles  holder  to  patent  by  same 
description.— Graves  vs.  Hebbron,  186  Cal.  400, 
406,  68  Paa  Rep.  12.  See  Witeher  vs.  Conklin, 
14   CaL   4M,   24   Paa   Rep.   802. 

8.  FORM  OF  CISRTIFICATBL — ^To  constitute 
certificate  of  purchase  In  sense  used  in  this 
section.  It  la  not  necessary  that  It  should 
contain  word  "certify."  If  It  contains  whole 
substance  of  an  ofllcial  certificate  of  purchase 
ejectment  may*  be  maintained  on  title  and 
riirht  of  possession  evidenced  by  such  cer- 
tificate.—Wltcher  vs.  Conklin,  84  Cal.  499,  608, 
24   Pac.    Rep.   802. 

•.  ISSVAlfCB  OF  dORTIFICAnrB  IS  NOT 
COlfCLITSrVB  of  the  right  to  purchase  as 
affalnst  another  who  is  in  fact  in  adverse 
possession  of  the  land.— Gilson  vs.  Robinson 
(GaL  June  28,  1886),  7  Pac.  Rep.  488.  See 
Conlan  vs.  Quinby,  61  CaL  412,  418. 

!•.     NO  FRIBSUMFTION  ARISES  IN  FATOR 


OF  ONB  HOLDING  CBRTIFICATB  of  pur- 
chase that  his  application  states  requisite 
facts  to  entitle  him  to  the  ricrht.  In  contest 
as  to  such  right  between  himself  and  another, 
each  party  is  an  actor  and  is  bound  to  prove 
right  which  he  asserts  and  claims. — Gilson  vs. 
Robinson  (CaL  June  28,  1885),  7  Pac.  Rep. 
428.     See  Hlldebrand  vs.  Stewart,  41  CaL  387;  f 


Woods  vs.  Saw  telle,  46  CaL  389. 

11*  PRBMATURB  ISSUB^— Certificate  is- 
sued before  plat  of  survey  of  township  had 
been  approved  and  filed  in  proper  office  by 
government  officer  is  void. — Oilson  vs.  Robin- 
son (CaL  June  28,  1885),  7  Pac.  Rep.  428.  See 
Medley   vs.    Robertson,    66    CaL    396. 

la.     RBCBIVBR'S      DUPLICATB      RBCBIPT 

is  certificate  of  purchase  within  this  section, 
but  where  entry  is  suspended  certificate 
founded  upon  it  is  suspende*^  also,  and  during 
such  suspension  Is  inoperative  as  muniment 
of  title.— Flgg  vs.  Hensley,  62  CaL  299,  301. 

IS.  Bvideiiee  of  title. — Receiver's  duplicate 
receipt  is  to  be  deemed  certificate  of  pur- 
chase in  sense  of  statute,  and  Is  therefore 
prima  facie  evidence  of  title. — Conlan  vs. 
Quinby,   61   CaL    412,   414. 

As  to  pnblle  lands  la  geaeral,  see  KBRR'S 
CYC.  POL.  CODB  S  3396  et  seq.  and  notes. 

As  to  dnplieate  fov  lost  certlfleate  of  pvr- 
chase  of  pnblle  lands,  see  KBRR'S  CYC.  POL. 
CODB  18618  and  note. 


§  1926.  ENTBIES  MADE  BT  0FFI0EB8  OB  B0ABD8  PBIHA  FACIE  EVI- 
DBNOK  An  eotry  made  by  an  officer,  or  bodrd  of  officers,  or  under  the  direction 
and  in  the  presence  of  either,  in  the  conrse  of  official  duty,  is  prima  facie  evidence 
of  the  facts  stated  in  such  entry. 

History:     Enacted  March  11,  1872;    amended  Max«h  *84,  1874,  Code  Amdte. 
1878-4,  p.  885. 


1.  Applied,  eited,  oonstnied,  referred  to. 
8.  "Entry  made  prima  faeie  evidence  under  this 
section. 

1.  APPLIBD,  CITBD,  GONSTR1TBD,  RB- 
FBRRBD  TO,  etc.,  in:  Swamp  Land  Dlst  vs. 
Gwynn,  70  CaL  666,  670,  12  Pac.  Rep.  462 
(construed  with  SS  1888,  1920  ante);  People  vs. 
Palrfleld,  90  CaL  186,  187,  27  Pac.  Rep.  199 
(cited). 

to   vetnr*   of   skerlil   belnv   prtana   faele 


ertdeneo    of    Its    eomtents,    see    KBRR'S    CTO. 
POL,  CODB,  S4178   and   note. 

S.  BXTRY  MADB  PRIMA  FACIB  BVI- 
DBlfCB  UWDBR  THIS  SBCTION  iS,  as  such, 
subject  to  be  contradicted,  and  when  especial 
duties  are  enjoined  upon  commissioners,  law 
must  be  strictly  complied  with,  and  any 
substantiflU  departure  from  these  requirements 
will  render  their  acts  void. — Swamp  Land  Dist. 
vs.  Owynn,  70  CaL  666,  670,  12  Pac.  Rep.  462. 

§  1927.  UNITED  STATES  MINERAL  LAND-PATENT,  DATE  OF  LOCATION 
IS  PRIMA  FAOIE  EVIDENCE.  Whenever  any  patent  for  mineral  lands  within 
the  state  of  California,  issued  or  granted  by  the  United  States  of  America,  shall 
contain  a  statement  of  the  date  of  the  location  of  a  claim  or  claims,  upon  which  the 
granting  or  issuanoe  of  sneh  patent  is  based,  sueh  statement  shall  be  prima  facie 
evidence  of  the  date  of  sooh  loeation. 

History:    Enseted  March  7,  1900,  Stals,  sad  Andts.  1906,  p^  7S. 


\ 


1 


IS  1»2»-1»82     (2SM>         PRIVATB  WRITINGS— SKAU— HOW  9IADB— SFFBCT.  IPt.  IT. 

ARTICLE   ni. 

PRIVATB   WRITINO& 

5  1929.  Private  writings  elaaslfled.  S  1942.  When  evidenee  of  execution  not  neeea- 

9 1930.  Seal  defined.  sarj.  • 

§  1931.  Seal,  and  how  made.  S  1943.  Evidenee  of  handwriting. 

8  1932.  Effect  of  a  seaL  8  1944.  Evidenee  of  handwriting  b^  eomparieon. 

8  1933.  Execution  of  an  instnunent  defined.  9  1945.  Same.     Where  a  writing  is  more  tluaa 

9  1934.  Ck)mpromise  of  a  debt  without  seal  good.  thirty  years  old. 

8  1935.    Subscribing  witness  defined.  9  1946.    Entries  of  decedents,  evidenee  in  speei- 

9  1936.    BookS;  maps,  etc,  how  far  evidence.  fied  cases^ 

8  1937.    Original  writing  to  be  produced  or  ae-      9  1947.    Copies  of  entries  also  allowed. 

counted  for.  9  1948.  Private  writings,  how  proved. 

9 1938.    When  in   possession  of  adverse  party,  9 1949.  County   clerks   to   keep   private   papers 
notice  to  be  given.  deposited.    [Bepealed.] 

9  1939.    Writings  called  for  and  inspected  may  9  1950.  Removal  of  public  records. 

be  withheld.  9  1951.    Instrument  affecting  real  property  used 

9  1940.    Writing,  how  proved.  as  evidence. 

9  1941.    Other  witnesses  may  also  testify. 

§  1929.    PRIVATE  WBITINOS  CLASSIFIED.    Private  writings  are  either; 

1.  Sealed;  or, 

2.  Unsealed.  HIatory:    Enacted  March  11, 1872. 


As  to  laek  of  distlaetloB  between  sealed  and  Am     to     yrovtaloiui     aboUaUav     sealay     see 

unsealed  wrltlnvs,  see  post  S  1982.  KSIRR'S  CYC.  CIT.  CODB  9  1629  and  note. 

§  1930.    SEAL  DEFINED.    A  «eal  is  a  particular  sign,  made  to  attest,  in  the 
most  formal  manner,  the  ezecntion  of  an  instrument. 

History:     Enaeted  March  11,  1872,  substantial  re-enactment  of  8  454  Practice  Act 


Ae    to   deflnltlon    of   aenl,    see    monoflrraphio  Snn>e— How  made.     See  post  9 1981  and  note, 

note  60  Am.  St.  Rep.   166.  An  to  when  evidenee  of  exeentlon  not  nnoee  ■ 

As  to  seal  required  hj  law — Oenemllyy  see  mmrj,  see  post  1 1942. 
ante    §  14    and    note. 

§1931.  SEAL,  AND  HOW  MADE.  A  public  seal  in  this  state  is  a  stamp 
or  impression  made  by  a  public  officer  with  an  instrument  provided  by  law,  to 
attest  the  execution  of  an  official  or  public  document,  upon  the  paper,  or  upon 
any  substance  attached  to  the  paper,  which  is  capable  of  receiving  a  visible  im- 
pression. A  private  seal  may  be  made  in  the  same  manner  by  any  instrument, 
or  it  may  be  made  by  the  scroll  of  a  pen,  or  by  writing  the  word  "seal"  against 
the  signature  of  the  writer.  A  scroll  or  other  sign,  made  in  a  sister  state  or 
foreign  country,  and  there  recognized  as  a  seal,  must  be  so  regarded  in  this 
state. 

History:     Enacted  March  11,  1872;    amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  385. 

An  to  eorporate  or  oflelnl  seal,  kow  nlllzed»  An  to  senin  of  eonrt%  see  ante  IS  147-16S  and 

see  KERR'S  CYC.  CIV.  CODB  S  1629  and  note.       note. 


Am    to    deflnltlon    of    the    word    ^enly"    see  An  to   nenle   off  oonrte»  to   what   doenatentn 

ante  9  14  and  note.  afllxed^  see  ante  i  168. 

As  to  Judicial  notice  of  oenln  of  eonrto,  see  Ae    to    Tnlldlty    of     wrlto,     proeeeeee,     and 

ante  §  1896  subde.  4,  7.  oertlflentee  Inraed  br  tko  mipeilor  ooort  pi 


Ae  to  mode  of  flzlns  eealay  see  monosraphlo  vlded  with  0001%  see  Act  of  March  81,   1880, 

note  60  Am.  St.  Rep.  166.  stats^  1880,  p.  19,  and  HBlfNIlfGV  GBUffBIRAL 

As  to  eeale  of  corporation  mm  eTldeneoy  see  *  LAWS  p.  1077. 
monographic  note  64  Am.  St  Rep.  260-266. 

§  1932.  EFFECT  OF  A  SEAL.  There  shall  be  no  difference  hereafter,  in  this 
state,  between  sealed  and  unsealed  writings.  A  writing  under  seal  may  there- 
fore be  changed,  or  altogether  discharged  by  a  writing  not  under  seal 

History:    Enaeted  Mareh  11,  1872;    amended  Mareh  U.  1874,  Oode  Amdia 
1873-4,  p.  88e. 
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to  eoinpramlMe  of  Aokt  wlthont  «««1 
betas  voody  see  post  8  1984. 

▲a  to  eorpomto  seal,  effect  of^  see  mono- 
ffraphio   note   64   Am.    St.   Rep.    260. 

Am  to  corporate  seal,  from  wbat  eoatraeta 
mukj  be  oaUtted,  see  monc»sraphlc  note  18  Am. 
Dec.   561. 

As  to  like  proTlatony  see  KXSRR'S  CYO.  CUT. 
CODfl,  S  1629. 

That  public  oflcera  taklas  and  eertlfylns 
ackaowledSBBentSy    or    proofs    of 


mast  aflz  their  seals,  see  KBRR»8  CYC.  CIV. 
CODB  S  1193  and  note. 

Aa  to  seal  oa  policy  of  lasnrance  uaneces- 
sarj  oaless  required  by  charter,  see  KBRR'S 
CyId.  civ.  CODB  and  note  par.  IS. 

Aa  to  seals  of  corporation,  see  monographic 
note  60  Am.  St.  Rep.   150-169. 

Aa  to  statutes  abollshlas  disttnctlou  between 
sealed  aad  unsealed  coatracts,  see  mono- 
graphic note  71  Am.  St.  Rep.  205,  806. 


§1933. 


OF  AN  mSTRTTMENT  DEFINED.     The  execution  of 
an  instrument  is  the  subscribing  and  delivering  it,  with  or  without  affixing  a 


seal. 


History:    Enaeted  March  11, 1872. 


1 


1.  AppUed,  cited,  constraed,  referred  to. 

2.  Agreement   signed  —  Action  hy  both — Suffi- 

cient execution. 

3.  Building  contract— Specifications  not  signed, 

incomplete, 
i.  Certificate  of  engineer — Signed  hy  clerk  only, 
inadmissible. 

5.  Contract — ^Lacking  essential  parts,  is  not  con* 

tract  "signed." 

6.  Corporate  deed  without  seal — ^Inadmissible. 

7.  Definition  of  "subscribe"  —  Locality  disre- 

garded. 

8.  Denial  of  execution  hy  corporation — Merely 

of  the  subscription. 

9.  Mark   of   one   unable   to   write — Is  '^sig- 

natnre." 

10.  Rent— Not  payable  until  lease  signed  and  de- 

livered. 

11.  Signature — ^Detached  and  pasted  to  petition, 

not  "signing." 

12.  Same— Of  one  cotenant,  at  request,  sufficient. 

13.  Signing  —  Across    memorandum    papers,    is 

"subscription." 

14.  Same— By  president  of  corporation,  author- 

ized. 

15.  Same— Means  substantially  "subscribing." 

16.  Witness  signing  name  of  testator  as  witness^- 

Invalidates  wilL 

17.  Word  "execute" — ^Imports  delivery. 

1.  APPLIED,  CITE3D,  COBTSTRUBD,  RB- 
FBRRIBD  TO,  etc..  In:  Cotton  L.  &  W.  Co.  vs. 
Swarts,  99  Cal.  278,  286,  83  Pac.  Rep.  878 
(cited);  Lie  Meanaffor  vs.  Hamilton.  101  Cal. 
632.  639.  40  Am.  St.  Hep.  81.  85  Pac.  Rep. 
1064'  (construed);  Stetson  vs.  Briff^s,  114  Cal. 
611,  516,  46  Pac.  Kep.  603  (construed);  Mc- 
Cormlck  vs.  Stockton  &  T.  C.  K.  Co.,  180 
Cal.    100.    108,    62   Pac.   Rep.    267    (construed). 

Aa  to  altctmtloB  of  written  iBstrameBta,  see 
monographic   note   86   Am.   St.   Rep.   129-134. 

As  to  comparisom  of  marks  aad  ■pelllnv  of 
disputed  iBatnuncnt,  see  note  to  66  L.  R.  A. 
95. 

As  to  deed  ezeeotodf  name  of  srantee 
blasky  see  monographic  note  10  Am.  Rep. 
267. 

As  to  deed  execoted  under  power  of  attomeyy 
see  monographic   note   81   Am.   Dec.   776. 

As  to  deed  signed  and  acknowledged  hj 
person  not  named  as  grantor,  see  monographic 
note  28  Am.   St  Rep.   82. 

As  to  deed  to  persons  not  In  being,  see 
monographic  note  84  Am.  St.  Rep.  236. 


to    signntiire    by    anotber    penK««    see 

monoflrraphlc  note  22  L.   R.   A.   297. 

As  to  slsnntvro  by  mark*  see  monographic 
notes  22  L.  R.  A   870;   86  L.  R.  A   102. 

As  to  <%lsnntnre^  or  *%vbscriptloaiy''  wbat 
It  Inelndesy  see  KBSRR'S  OYC.  CIV.  CODB 
S  14  and  note  pars.  19-21,  66-64;  also  see  note 
68  Am.  Rep.  498-496. 

As  to  slgnatnre,  snflelener  of,  see  mono- 
graphic notes   6  L.  R.  A.  868;   8  L.  R.  A.   822. 

As  to  will,  dne  ezeeatlon  of,  see  monographic 
notes  1  L.  R.  A.  161,  491;  8  L.  R.  A.  822. 

%  AORBBMiBlfT  SIGBHSD— Aeted  on  by 
botb — Bnfl<!ient  ezeentlon. — ^Where  an  agree- 
ment was  in  writing,  signed  and  delivered  hy 
plaintlli  to  defendant,  and  it  was  accepted  by 
defendant,  and  was  acted  upon  by  both 
parties,  this  was  sufficient  execution  to  make 
writing  binding  obligation. — Bloom  vs.  Has- 
xard,  104  Cal.  810.  812.  87  Paa  Rep.  1037,  1038; 
Gallagher  vs.  Equitable  O.  L.  Co.,  141  CaL 
699,   706,  76   Pac  Rep.   829. 

8.  BUILDING  CONTRAOT  —  SpecMeatlons 
not  sisned,  Inconkplete. — If  in  building-contract 
specifications  be  not  signed,  or  if  they  be  not 
attached,  in  either  case,  there  is  false  refer- 
ence. In  both  cases  contract  is  left  "inchoate 
and  not  complete." — ^Donnelly  vs.  Adams,  116 
Cal.  129,  181,  46  Pac.  Rep.  916;  West  Coast  U 
Co.  vs.  ICnapp.  122  Cal.  79.  83,  64  Pac.  Rep.  633. 

4.  CBSRTIFICATB  OF  CITY  ENGIBnaSBR— ' 
Signed     by     elerk     only,  Inadmissible. — ^In     a 

street-assessment  suit  certificates,  purporting 
to  be  certificates  of  city  engineer,  signed,  not 
by  him,  but  by  a  clerk,  who  was  not  a  deputy, 
are  inadmissible  in  evidence.  Certificates  so 
made  and  signed  are  invalid,  and  insufficient 
as  basis  of  Hen  upon  property  chargeable  with 
expense  of  work. — Rauer  vs.  Lowe,  107  Cal, 
229.  238.  40  Pac.  Rep.  837;  Warren  vs.  Fer- 
guson. 108  Cal.  686.  687.  41  Pac.  Rep.  417; 
Frenna  vs.  Sunnyslde  L.  Co.,  1^4  Cal.  437,  489, 
440.  67  Pac.  Rep.  302. 

6.  CONTRACT— Lacking  essential  parts.  Is 
not  contract  ''signed.**— By  terms  of  building 
contract,  contractor  was  to  furnish  material 
and  do  work  mentioned  in  specifications  and 
shown  on  drawings,  "which  drawings  and 
specifications,'*  it  is  recited,  "are  Identified 
by  signature  of  parties  hereto."  If  the  writ- 
ing, which  Is  signed  by  parties,  does  not  of 
Itself  determine  what  constitutes  contract, 
then  it  is  not  contract  wholly  in  writing  and 
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•Igrned  by  parties  thereto. — ^West  Coast  L.  Co. 
vs.  Knapp,  122  Cal.  79,  82,  64  Pac  Rep.  688; 
Donnelly  vs.  Adams,  127  Cal.  24,  25,  59  Pac. 
Rep.  208;  California  L  C.  Co.  vs.  Bradbury, 
138  Cal.  328,  331.  71  Pac.  Rep.  346,  617. 

e.    corporate:  dbbd  without  sbal.— 

Inadmlaaibl«. — A  deed  purporting:  to  have  been 
executed  on  behalf  of  corporation,  without 
corporate  seal,  is  Inadmissible  In  evidence 
without  proof  of  authority  of  board  of  trus- 
tees to  execute  the  same.  The  mere  recital 
in  deed  of  such  authority  is  not  evidence  of 
fact.— Gashwller  vs.  Willis,  33  Cal.  11,  17, 
91  Am.  Dec.  607;  Miners'  D.  Co.  vs.  Zellerbach, 
37  Cal.  543,  596,  99  Am.  Dec.  80;  Barney  vs. 
Pfforr,  117  Cal.  56,  59,  12  Am.  St.  Rep.  184. 
48  Pac  Rep.   987. 

7.  DBFINITION  OF  ^SUBSCRIBE''— Local- 
ity dlaresrarded. — To  subscribe  is  to  attest  or 
give  consent,  or  evidence  knowledge,  by  un- 
derwriting usually  (but  not  necessarily)  name 
of  subscriber.  But  place  of  writing  is  im- 
material, since  still  more  general  meaning 
of  word  "subscribe"  is  to  attest  writing,  in 
which  definition  locality  Is  wholly  disregarded. 
— ^Bstate  of  Walker,  110  Cal.  387,  893,  62  Am. 
St.  Rep.  104,  111,  42  Pac.  Rep.  815,  80  L.  R. 
A.  460;  Estate  of  Stratton,  112  Cal.  618,  519, 
44  Pac.  Rep.  1028;  California  C.  Co.  vs. 
Scatena,   117   Cal.   447,    450,    49   Pac.   Rep.   468. 

8.  DBNIAL.  OF  BXBGVTION  BY  CORPO- 
RATION— Merely    of    the    snbaciiptloii. — In    an 

action  upon  promissory  note  against  corpora* 
tion,  where  note  Is  set  out  in  complaint,  denial 
of  execution  of  it  is  simply  that  it  was  exe- 
cuted by  defendant  corporation.  Such  denial 
amounts,  merely,  to  denial  of  subscription  of 
instrument  by  corporation. — ^McCormick  vs. 
Stockton  &  T.  C.  R.  Co.,  180  Cal.  100,  108,  62 
Pac.   Rep.    267. 

0.  MARK  OF  ONB  UNABIiB  TO  WRITB— 
Is  '^slgDatnre." — Persons  who  know  how  to 
write  may  become  physically  Incapable  of 
writing  their  names  by  reason  of  rheumatism 
or  paralysis  of  hands  and  other  causes,  and 
It  seems  unreasonable  that  legislature  in- 
tended to  exclude  all  such  persons  from 
privilege  of  subscribing  will  or  other  In- 
strument by  mark.  The  language  of  civil 
code  is  "when  person  cannot  write."  This 
fairly  includes  all  persons  who  are  unable  to 
write  from  any  cause,  even  though  they 
know  how  to  write. — In  Matter  of  Oullfoyle; 
96  Cal.  598,  601,  31  Pac.  Rep.  658,  22  L.  R.  A. 
370:  Estate  of  Mullln,  110  Cal.  252.  259,  42 
Pac.  Rep  645;  Estate  of  Walker,  110  Cal.  887, 
393,  52  Am.  St.  Rep.  104,  42  Pac.  Rep.  815,  30 
ti.  R.  A.  460;  Farmers'  &  Merchants'  Bank  vs. 
Copsey,  134  Cal.  287,  290,  66  Pac.  Rep.  324; 
Langenbeck  vs.  Louis,  140  Cal.  406.  409.  73 
Pac.  Rep.  1086;  People  vs.  McDanlels,  141  Cal. 
113,  116,  74  Pac.  Rep.  773.  See  notes  60  Am. 
St  Rep.  466;  57  Am.  St  Rep.  687;  70  Am.  St 
Rep.    229. 

10.  RBNT— Not  payable  until  lease  signed 
and  delivered* — No  obligation  to  pay  rent 
named  in  lease,  is  created,  or  arises,  until 
lease  Is  fully  executed,  and  It  Is  not  so 
executed,  until  It  is  signed  and  delivered. — 
Stetson  vs.  Brigsa,   114   Cal.   611,   615,   46  Pac 


Rep.  60S.     See  Howard  Ins.  Co.  vs.  Sllverberg. 
89  Fed.  Rep.   168,   171. 

11.  SIONATURB— Detached  and  pasted  to  a 
petition,  not  **slflrnlng.'* — ^The  signatures  of 
electors,  detached  from  body  of  petition  to 
which  they  had  been  signed,  and  attached  by 
pasting  to  another  petition  in  all  respects 
identical  with  petition  presented,  Is  not  sign- 
ing of  last-named  petition. — Fox  vs.  Board  of 
Supervisors,  49  Cal.  663,  565;  People  vs. 
Berkeley,  102  Cal.  298,  306,  86  Pac.  Rep.  691, 
23   L..    R.   A.   838. 

12.  Of  one  eotenant,  at  request,  sniilclent. — 
A  signature  to  protest  against  street  Improve- 
ment made  by  one  cotenant  in  the  name,  and 
presence,  and  at  request  of  another,  was 
sufRclent  to  entitle  it  to  be  considered  as 
protest  by  both  of  them. — ^Los  Angeles  U  Co. 
vs.  Los  Angeles,  106  Cal.  166,  160.  39  Pac.  Rep. 
535. 

18.  SIGNING — ^Across  ntemomndnm  filling 
paper  Is  ''subscription.'* — A  memorandum  of 
sale  took  up  entire  side  of  paper,  leaving  no 
room  for  signature,  sn^.  party  wrote  signature 
across  face  of  document.  Under  the  circum- 
stances the  signature  was  substantially  at 
end  of  memorandum,  and  thus  "subscribed" 
within  meaning  of  authorities. — California  C. 
Co.  vs.  Scatena,  117  Cal.  447,  449,  450,  49  Pac 
Rep.  462. 

14.  By  president  of  eorpomtlon,  authorised. 
— Signing  of  protest  by  president  of  corpora- 
tion, who  was  also  Its  general  manager,  and. 
by  by-laws,  authorized  to  supervise  and  con- 
trol affairs  of  company,  subject  to  board  of 
directors,  is  to  be  regarded  as  an  authorized 
act. — Los  Angeles  L.  Co.  vs.  Los  Angeles,  106 
Cal.  166,  161,  89  Pac.  Rep.  535;  Wells,  Fargo 
&  Co.  vs.  Enright,  127  Cal.  669.  672,  60  Pac. 
Rep.   439,    49   L.   R.   A.   647. 

15*  Means  swbstantlnllyy  ^nbserlUng.*'— 
The  words  "signed"  and  "subscribed,"  al- 
though of  different  derivations,  and  although 
their  literal  meanings  have  a  shade  or  two 
of  difference,  are  substantially,  both  in  com- 
mon and  in  law  language,  the  same — except 
where  in  statute,  or  in  connection  with  con- 
text, some  peculiar  or  additional  meaning  to 
either  of  words  is  Indicated. — California  C.  Co. 
vs.  Scatena,  117  Cal.  447.  449,  49  Pac,  Rep.  462. 

le.  WITNESS  SIGNING  NAMC2  OF  TES- 
TATOR   AS    WITNESS— Invalidates    will. — The 

requirements  of  statute  concerning  execution 
of  wills  were  complied  with  in  execution  of 
will  of  Ozlas  Walker,  saving  that  witness 
C.  G.  Warren,  in  signing  his  name  as  witness 
at' end  of  will,  inadvertently  wrote  name  C.  S. 
Walker,  thus  employing  his  own  initials  but 
testator's  surname.  Will  was  not  properly 
executed,  and  its  probate  was  properly  re- 
voked.—Estate  of  Walker.  110  Cal.  387,  389, 
396,  52  Am.  St  Rep.  104,  42  Pac.  Rep.  815,  30 
L.  R.  A.   460. 

17.     WORD    "K^CBCUTB''— Imports    delivery. 

— The  word  "execute,"  when  applied  to  written 
Instrument,  unless  context  indicates  that  it 
was  used  In  narrower  sense,  as  used  in  sec- 
tions 1185.  1186.  1189.  1190,  1191  of  the  Civil 
Code,  Imports  delivery  of  such  instrument.— 
Lie  Mesnager  vs.  Hamilton,  101  Cal.  632,  689, 
40  Am.  St  Rep.  81,  86  Pac  Rep.  1064. 
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§1934.  OOMPBOmSE  OF  A  DEBT  WITHOUT  SEAL  GOOD.  An  agree- 
ment, in  writing,  without  a  seal  for,  the  compromise  or  settlement  of  a  debt,  is  as 
obligatory  as  if  a  seal  were  afSxed. 

History:     Enaeied  March  11, 1872. 

§  1986.  SUBSCBIBINO  WITNESS  DEFINED.  A  subscribing  witness  is  one 
who  sees  a  writing  executed  or  hears  it  acknowledged,  ^nd  at  the  request  of 
the  party  thereupon  signs  his  name  as  a  witness. 

History:  Enacted  March  11,  1872;  amended  by  Code  Oommission,  Act  March 
8,'  1901,  Statfl.  and  Amdts.  1900-1,  p.  246,  act  held  unconstitutional,  see  liistoryp 
§5  ante. 

Aa  to  proof  of  baadwritliic  see  post  8  ^9iZ 
and  note. 

Aa  to  writtaiTy  bow  proved,  see  post  9  19^0 
and  note. 


APPIilBD,       CITBID,        CONSTRUBD, 
FWHRKD  TO,  etc.  In:   Schneider  vs.  Market  St 
R.    Co..    184    Cal.    482,    488,    66    Pao.    Rep.    734 
(cited). 


§1936.  BOOKS,  MAPS,  ETC.,  HOW  FAB  EVEDENOE.  Historical  works, 
books  of  science  or  art,  and  published  maps  or  charts,  when  made  by  persons  in- 
different between  the  parties,  are  prima  facie  evidence  of  facts  of  general  noto- 
riety and  interest. 

History:     Enacted  March  11,  1872;    amended  Manh  24,  1874,  Code  Amdts. 
1873-4,  p.  386. 

I.    In  General. 

1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Block-books    of    assessor  —  Inadmissible, 

where  lots  entered  by  numbers. 

3.  Books  of  standard  authority  —  To  prove 

public  facts. 

4.  Denial  of  whole — ^Does  not  justify  denial 

of  part. 

5.  Diagram — ^Is  not  a  public  nor  a  private 

writing. 

6.  Samo^Does  not  prove  fact,  illustrates  tes- 

timony. 
Tt  Dictionaries,  authentic  histories,  mortuary 
tables,  etc. 

8.  Extension    of    rule  —  Bestricted    by   last 

words  of  section. 

9.  Filing    plat    or    map  —  Implies    surv^ 

marked  on  ground. 

10.  Inaccuracy  of  early  surveys  —  Judicially 

recognized. 

11.  Original  map — Received  without  objection, 

not  subsequently  excluded. 

12.  Plat  corrected  by  land  department — Su- 

persedes original 

n.    Maps. 
13.  Maps  and  photographs—To  show  location 
of  crime. 

14.  Deposited  in  recorder's  office— Ck>n8titute0 

record. 

15.  Execution  of — Not  acknowledged. 

16.  Of  War  Department — Custodian  may  cer- 

tify copy. 

17.  Portion  of — Admissible  to  show  boundary. 

18.  Useless  without  evidence  of  boundary-line. 

III.    Medical  Books. 

19*21.  Medical  books — ^Are  not  admissible  in  evi- 
dence. 

22.  Same — Same — ^Except  to  discredit  witness. 

23.  Same — Cannot  be  read  to  jury,  without 

proof  of  authority. 

24.  Same — ^Witness  may  refresh  his  memory 

by  turning  to  standard  works. 
a  a  P.— 147 


25.  Same-— Same — ^May  testify  from  experi- 

ence, cannot  resort  to. 

lY.    Photographs. 

26.  Photographs— Admissible  where  fair  rep- 

resentations. 

27.  Same — Of  victim  of  murder,  taken  three 

years  previous. 

28.  Same — Only  as  diagrams. 

29.  Same — ^Value  of,  determined  by  jury. 

I.     IN  GENERAXi. 

1.  APPIilBD,  CITBD,  CONSTRUBD,  RB- 
FBRRBO  TO,  etc.,  in:  People  vs.  Cochran,  61 
CaL  648,  662  (construed) :  Oallagrher  vs.  Market 
St.  R.  Co..  67  Cal.  18,  16,  6  Pac.  Rep.  869  (con- 
strued); Colton  Li.  &  W.  Co.  vs.  Swartz,  99  Cal. 
278,  286,  38  Paa  Rep.  878  (construed);  Olsen 
vs.  Roffers,  120  Cal.  286,  227,  62  Paa  Rep.  486 
(construed). 

Am  to  acconat  books — ^Ib  evldeBce,  see  mono- 
graphic note,  16  Am.  Dec  191. 

Same — ^When  admliMible  as  iNKilui  of  €»rfvlBal 
•mtry, — See  monogrraphic  note  11  Am.  Dec.  732. 

A«  to  almanac  a«  evidence,  see  monographic 
notes  89  Am.  Dec.  416,  40  L.  R.  A.  663. 

Aa  to  book*  and  treatise — ^Aa  aid  to  court,  see 
ante  §  1875  and  note. 

Same — ^As  evidence. — See  ante  9  1900  and  not« 

Same — Same — Wben    admissible. — See    mona 
graphic  note  38  Am.  Rep.  678. 

Same — Presumptions  as  to« — See  post  S  1963 
subds.  86,  86  and  note. 

As  to  books,  sdentlflc  and  medical,  when 
admissible,  see  monographic  notes  69  Am.  Dec. 
180,  41  Am.  Rep.  61,  61  Am.  St  Rep.  680,  40 
U  R.  A.  658. 

As  to  photoffraplks  In  evidence,  see  mono- 
graphic notes  76  Am..St.  Rep.  468;  86  L.  R.  A. 
802. 

As  to  presumption  of  correctness  of  books 
eontalnlnar  laws,  see  ante  9  1900. 

As  to  presumptions  toncklnar  printed  and 
publlsked   books   purporting   to   be  printed   or 
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published  by  public  authority,  see  post  S  1968 
subds.  35.  36  and  note.    . 

A«  to  reiiort  by  courts  for  aid  to  appropxiato 
books  or  docnmentSy  see  ante  §  1875  and  note. 

As  to  surreys  and  maps  of  bonndary-llnes, 
made  and  approved,  prima  facte  ovldenee,  see 
KBRR'S  CYC.  POL.  CODB  §  973. 

2.  BLOCK-BOOKS  OF  ASSBSSOR^Inadmls- 
slble,  ^'here  lots  entered  by  numbers. — In  ac- 
tion of  ejectment,  where  It  was  admitted  that 
origrinal  assessments-rolls  show  lots  818-326 
Inclusive  have  always  been  entered  thereon 
simply  by  numbers,  and  reference  to  the  grift 
map  3,  without  metes  and  bounds  or  specifi- 
cations of  frontagre.  in  feet  or  otherwise,  and 
the  defendants  did  not  claim  to  have  paid 
taxes  on  any  other  lots  than  those  which  were 
assessed  as  lots  320  to  326,  both  Inclusive, 
block-books  from  assessor's  office  were  irrele- 
vant to  any  issue  in  case. — Olsen  vs.  Roffers, 
120  Cal.  225.  227,  62  Pac.  Rep.  486. 

3.  BOOKS  OF  STANDARD  AVTHORITY— 
To  prove  publle  facts. — ^The  term  "facts  of  gren- 
eral  notoriety  and  interest"  stands  for  facts  of 
public  nature,  either  at  home  or  abroad,  not  ex- 
isting in  memory  of  men  as  co-distinffuished 
from  facts  of  private  nature,  existiner  within 
knowledgre  of  living  men,  and  as  to  which  they 
may  be  examined  as  witnesses.  It  is  of  such 
public  facts,  including  historical  facts,  facts 
of  exact  sciences  and  of  literature  or  art,  when 
relevant  to  cause,  that,  under  provisions  of 
code,  proof  may  be  made  by  production  of 
books  of  standard  authority. — Gallagher  vs. 
Market  St.  R.  Co.,  67  Cal.  13,  16.  6  Pac.  Rep.  869. 

4.  DBNIAL  OF  WHOLS— Does  not  Justify 
denial  of  part. — In  action  to  recover  possession 
of  tract  of  land,  where  demanded  premises  are 
bounded  on  east  by  township  line  and  on  west 
by  Sacramento  River,  and  size  of  tract  depends 
upon  distance  apart  of  these  two  boundaries, 
and,  according  to  original  plat  of  township, 
distance  was  sufficient  to  give  tract  of 
54  acres,  but  amended  plat  corrected  by  field 
notes  reduced  land  to  an  area  of  four  or  five 
acres,  and  evidence  clearly  shows,  and  without 
conflict,  that  this  belonged  to  plaintiff  and  that 
defendants  were  occupying  it  without  right,  de- 
nial of  her  claim,  according  to  original,  plat, 
was  no  reason  for  depriving  her  of  small  area 
left  within  her  boundaries  by  amended  plat 
(dis.  op.  Beatty,  C.  J.). —Harrington  vs.  Boeh- 
mer,  134  Cal.  196.  201,  66  Pac.  Rep.  214. 

5.  DIAGRAM— Is  not  a  public  or  private 
writing.— Public  maps,  or  charts,  are  only  un- 
der certain  circumstances  made  by  law  prima 
facie  evidence  of  facts  of  general  notoriety 
and  interest;  but  diagram  is  not  public  or  pri- 
vate writing,  nor  is  it  made  by  law  primary 
or  secondary,  or  prima  facie  evidence  of  any 
fact  or  object  represented  by  It, — People  vs. 
Cochran,  61  Cal.  548,  552.  See  State  vs.  Web- 
ster, 21  Wash.  63.  72,  57  Pao.  Rep.  361. 

e.  Does  not  prove  any  fact,  Illustrates  the 
testimony. — ^A  diagram  does  not  prove,  nor  tend 
to  prove,  in  sense  of  evidence,  any  fact;  it  is 
simply  figure,  drawn  to  suggest  to  minds  of 
Jurors  relations  between  objects  about  which 
witness  is  testifying,  and  may  be  drawn  on 
paper  or  on  stationary  blackboard,  which 
cannot  be  removed.     The  very  construction  of 


figure  itself  is  defined  by  testimony  of  witness, 
and,  as  iUustratory  of  his  testimony,  it  par- 
takes of  it  in  same  way  that  clearness  of  ex- 
pression of  witness  partakes  of  his  evidence; 
as  such,  it  is  receptible  by  Jury,  and  is  in  fact 
taken  with  them  upon  their  retirement  as 
much  as  any  other  part  of  evidence. — People 
vs.  Cochran.  61  Cal.  648,  552. 

7.  DienONARIKSy  AUTHBNTICATED  HIS- 
TORIBSy  MORTUARY  TABLfiS,  etc.— "Facts  of 
general  notoriety  and  interest"  include  meaning 
and  allusions,  which  may  be  proved  by  ordi- 
nary dictionaries  and  authenticated  books  of 
general  literary  history,  and  facts  in  exact 
sciences,  founded  upon  conclusions  reached 
from  certain  and  constant  data  by  processes 
too  intricate  to  be  elucidated  by  witnesses 
when  on  examination.  Thus  mortuary  tables 
for  estimating  probable  duration  of  life  of  a 
given  age,  chronological  tables,  tables  of 
weights,  measures,  and  currency,  annuity 
tables,  interest  tables,  and  the  like,  are  ad- 
missible to  prove  facts  of  general  notoriety 
and  Interest  in  connection  with  such  subjects 
as  may  be  involved  in  trial  of  a  cause. — Galla- 
gher vs.  Market  St.  R.  Co.,  67  CaL  13,  15,  6  Pac 
Rep.  869;  Keast  vs.  Santa  Tsabel  G.  M.  Co.,  136 
Cal.  256,  269,  68  Pac.  Rep.  771;  Joliet  vs.  Blower, 
155  111.  414.  417,  40  N.  B.  Rep.  619. 

8.  BXTBNSION  OF  RULEy— Restrleted  by 
last  -frords  of  section. — This  section  makes 
"historical  works,  books  of  science  or  art,  and 
published  maps  or  charts,  when  made  by  per- 
sons IndlfTerent  between  parties  .  .  .  prima 
facie  evidence  of  facts  of  general  notoriety  and 
interest,"  and  question  arises  whether  such 
books,  which  were  not  regarded  before  adop- 
tion of  codes  as  competent  evidence,  are  not 
by  force  of  that  provision  of  code  made  compe- 
tent. Doubtless  intention  of  that  legislation 
was  to  extend  rule  of  evidence,  rather  than  to 
restrict  it,  but  extension  is  limited  by  terms, 
**facts  of  general  notoriety  and  interest."— Gal- 
lagher vs.  Market  St.  R.  Co.,  67  Cal.  13,  15,  6 
Paa  Rep.  869. 

0.  FILING  OF  PLAT  OR  MAP— Implies  sur- 
vey marked  on  ground. — The  making  and  filing 
of  plat,  or  map,  of  an  addition  to  town,  Implies 
that  said  addition  has  been  surveyed,  and  that 
map  or  plat  thereof  is  based  upon  said  survey, 
and  that  said  survey  was  marked  upon  ground, 
so  that  streets,  blocks,  and  lots  could  be  iden- 
tified, although,  In  neither  deed  nor  maps  of- 
fered in  evidence.  Is  any  express  reference 
made  of  any  survey,  or  stakes,  and  in  an  action 
In  ejectment,  evidence  is  admissible  to  identify 
survey. — Burke  vs.  McCowen.  115  Cal.  481,  486, 
47  Pac.  Rep.  867;  Olson  vs.  Seattle,  80  Wash. 
687,  691,  71  Pac.  Rep.  201. 

10.  INACCURACY  OF  BARLT  SURVEYS— 
JUDICIALLY  RCCOGNIZB3D*— The  inaccuracy 
of  early  surveys  In  California,  as  well  as  in 
other  states,  is  matter  of  such  common  knowl- 
edge that  courts  are  warranted  in  taking 
Judicial  cognizance  of  existence  of  such  inaccu- 
racy, as  they  frequently  have  done.  It  needs 
no  argument  to  show  impossibility  of  locating 
an  unknown  line  of  an  Inaccurate  survey  by 
running  from  known  line  of  same  survey.— 
Hellman  vs.  Los  Angeles,  125  Cal.  383.  387,  58 
Pac.  Rep.  10. 
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11.  ORIGHVAIt  BIA]^— B«eeived  wItlMMit  oh- 
l^ettfioiy  not  •iEbs€(Q««BLtl7'  czelvded. — ^In  an  ac- 
tion In  ejectment  gift  map»  marked  num1>er 
three,  was  received  in  evidence  without  objeo- 
tion»  and  anbaequent  motion  of  defendants  to 
exclude  it  was  properly  denied.  The  deed  to 
plaintiff's  grantor  referred  to  this  map  for 
description  and  not  to  record  of  map.  It  is 
not  disputed  that  map  was  made  prior  to  deed, 
and  when  offered  in  evidence  It  was  conceded 
to  be  ffenuine  origrlnal  map.— Olsen  vs.  Rogers, 
120  Cal.  226.  227,  52  Pac.  Rep.  486. 

I  12.  PliAT  CORRBCTESD  BT  IaAND  BBPARIV 
i  MBNT — Svpenedes  orl«lnaL — It  is  at  all  times 
proper  for  land  department  to  correct  govern- 
ment plat  to  correspond  with  grovernment  field- 
notes,  where  such  notes  show  that  plat  deline- 
ates land  where  there  is  no  land,  accordiner  to 
field-notes.  Of  course,  plat  as  corrected  super- 
sedes origrinal,  and  it  would  be  strange,  indeed, 
If  parties  could  igrnore  this  correction  and  base 
a  title  on  mistake  of  map  maker  thirty  years 
after  such  mistake  has  been  corrected  on  face 
of  record. — Harrington  vs.  Boehmer,  184  Cal. 
196,  199.  66  Pac  Rep.  214. 

n.     MAP& 

IS.  MAPS  AND  PHOTOGRAPHS~-To  skew 
leeatloa  of  crime. — In  trial  of  defendant  upon 
charge  of  murder,  it  is  contended  that  court 
erred  in  overrullner  objections  of  defendant  to 
admission  of  maps  and  photographs  of  scene 
of  homicide,  and  especially  of  evidence  given 
in  that  connection  as  to  position  of  hollow 
stump  and  junction  of  trails  as  to  fact  that 
there  was  an  unobstructed  view  from  one 
point  to  other,  et  cetera.  The  court  did  not  err 
In  admitting  this  evidence,  the  manifest  pur- 
pose of  which  was  to  sustain  theory  of  lying 
in  wait.  The  facts  surrounding  the  killing 
were  certainly  material,  and  topography  of 
spot  where  the  killing  occurred  was  clearly 
relevant.  It  was  not*  for  court,  but  for  Jury, 
to  determine  what  theories  could  be  Justly 
founded  on  such  facts.— People  vs.  Phelan,  128 
Cal.  5>S1,  564,  56  Pac  Rep.  424. 

As  to  adnlsslbUitr  of  pkotograpks  la  evl- 
denee»  see  pars.  26-29  this  note. 

14.  DBPOSITBD  IN  RBCORDBR'S  OFFICB 
— Constitutes  record. — There  is  no  provision  In 
statute  which  requires  a  map,  or  plat,  to  be 
recorded  In  the  county  recorder's  office,  but 
section  128  of  the  County  Government  Act 
(stats.  1883  p.  325)  declares  that  recorder 
"must  keep  all  the  books,  records,  maps,  and 
papers  deposited  in  his  office";  and  a  map  thus 
deposited  in  recorder's  office  is  properly  re- 
ferred to  in  the  instrument  of  conveyance  as 
being  "of  record"  therein,  and  may  be  received 
in  evidence,  even  though  it  be  not  acknowl- 
edged. It  is  only  requisite  to  offer  evidence 
sufficient  to  connect  the  map  referred  to  with 
map  produced,  as  in  case  map  produced  from 
any  o'^er  custody. — Colton  L.  &  W.  Co.  vs. 
Swartz,  99  Cal.  278,  285,  33  Pac.  Rep.  878;  Mc- 
Cullough  vs.  Olds,  108  Cal.  529,  534,  41  Pac 
Rep.  420. 

15.  BXBCnmON  OF^ — ^Not  aekaowledged^ — 
The  objection  that  map  was  not  acknowledged, 
80  as  to  entitle  it  to  record,  is  without  merit. 
A  map  Is  not  an  "instrument"  which  affects 
title    of    possession    of    real    property    within 


meaning  of  recording  act,  nor  is  it  an  instru- 
ment which  is  to  be  "executed"  by  party  who 
prepares  it,  or  of  which  execution  can  be  ac- 
knowledged.—Colton  L.  A  W.  Co.  vs.  Swartz, 
99  Cal.  278.  285,  38  Pac  Rep.  878;  McCullough 
vs.  Olds,  108  Cal.  529,  534,  41  Pac  Rep.  420. 

IS.  OF  WAR  DBPARTMBNT  — Costodlaa 
may  eertify  copy. — In  an  action  to  recover  land, 
the  objection  that  "there  is  no  law  making 
Colonel  Stewart  a  certifying  officer  of  a  copy 
of  the  map,"  is  without  foundation.  A  certifi- 
cate by  a  colonel  of  the  United  States  corps  of 
engineers  recites  that  map  Is  a  record  of  the 
War  Department,  and  that  he  was  legal  cus- 
todian thereof.  Being  the  legal  custodian  he 
was  authorized  to  certify  to  copy  thereof  un- 
der subdivision  9  of  section  1918  of  this  code.— 
Oalvin  vs.  Palmer.  118  Cal.  46,  64,  46  Pac  Rep. 
172. 

17.  PORTION  OF— .Admissible  to  sbow  boond- 
ary, — ^In  an  action  for  possession  of  a  piece 
of  land  ,in  city  and  county  of  San  Francisco,  in 
proof  that  land  was  within  limits  of  military 
reservation,  there  was  admitted  in  evidence, 
over  plaintiffs  objection,  a  portion  of  map  of 
reservation  showing  location  of  land  with  rela- 
tion to  boundary  of  government  tract.  The 
object  of  evidence  was  to  establish  that  land 
in  question  was  within  boundaries  which 
United  States  government  had  set  to  reserva- 
tion, and  that  portion  of  map  was  offered, 
which  showed  land  and  inclosing  boundary, 
and  was  properly  admissible  in  evidence.  If 
whole  map  would  have  showed  no  more  light 
upon  the  question,  the  offered  portion  was  ma- 
terial and  admissible  and  remainder  immaterial 
and  unnecessary. — Qalvin  vs.  Palmer,  118  Cal. 
46,  63,  45  Pac.  Rep.  172. 

18.  irSBIiBSS  linTHOIJT  BTIDESNCXS  OF 
BOUNDARY-IilNB.— In  absence  of  competent 
evidence  In  testimony  or  maps  of  engineers  to 
show  location  of  boundary  line  of  street,  and 
where  it  appeared  in  evidence  that  all  of  monu- 
ments of  official  survey  were  lost,  Judgment  of 
court  in  favor  of  plaintiff  in  an  action  to  quiet 
title  has  nothing  to  support  it.— Hellman  vs. 
Los  Angeles,  125  Cal.  388,  887,  68  Pac  Rep.  10. 

in.     MEDICAL  BOOKS. 

IS.     MBDICAIi  BOOKS— Are  not  admissible  la 

evldeaec^— People  vs;  Wheeler,  60  Cal.  581,  684; 
Gallagher  vs.  Market  St.  R.  Co.,  67  CaL  18,  16. 
6  Pac  Rep.  869. 

See  notes  59  Am.  Deo.  182,  186.  61  Am.  Rep. 
681.  682. 

20.  Medicine  is  not  considered  as  one  of  ex- 
act sciences.  It  is  of  that  character  of  induc- 
tive sciences  which  are  based  on  data  which 
each  successive  year  may  extend,  so  that  what 
may  be  considered  sound  induction  last  year, 
may  be  considered  an  unsound  one  this  year, 
and  every  book  which  evidences  induction,  if 
it  does  not  become  obsolete,  may  be  altered  in 
material  features  from  edition  to  edition,  so 
that  we  can  tell.  In  citing  from  even  living 
author,  whether  what  we  read  Is  not  some- 
thing that  this  very  authority  now  rejects, 
and,  as  was  stated  in  Wheeler's  case  (60  Cal. 
581)  "If  such  treatises  were  to  be  held  admis- 
sible, the  question  at  issue  might  be  tried,  not 
by   testimony,   but  upon   excerpts   from  works 
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presentlner  partial  view*  of  variant  and  per- 
haps contradictory  theorlea."— Gallasher  va. 
Market  St.  R.  Co..  67  Cal.  18,  16,  6  Pac  Rep.  869. 

21.  In  an  action  to  recover  damafires  for  per- 
sonal Injuries,  a  book  entitled,  "A  System  of 
Surgery,  Pathological,  Diagnostic,  Therapeutic, 
and  Operative,"  which  a  certain  witness  testi- 
fied was  a  book  of  standard  authority,  Is  not 
admissible  in  evidence  to  prove  nature  of  In- 
juries sustained  by  plaintiff,  and  their  prob- 
able effect.— Gallagher  vs.  Market  St.  R.  Co.,  67 
Cal.  13,  14,  6  Pac.  Rep.  869. 

22.  Sane — ^E;xoept    to    dl«crcdlt    witness* — ^It 

has  been  held  without  conflict  and  In  an  ex- 
tended line  of  cases  In  this  state  that  medical 
works  are  hearsay  and  inadmissible  in  evi- 
dence, except  perhaps  on  cross-examination, 
when  specific  work  may  be  referred  to,  it 
seems,  to  discredit  witness  who  has  based  his 
testimony  upon  it. — ^Bally  vs.  Kreutzmann,  141 
Cal.  519,  521,  76  Pac.  Rep.  104;  Eggart  vs.  State, 
40  Fla.  527,  538,  25  So.  Rep.  144;  Blxby  vs. 
Omaha  &  C.  B.  R.  A  B.  Co.,  106  Iowa,  802,  67 
Am.  St.  Rep.  305,  75  N.  W.  Rep.  182;  Van  Sklke 
vs.  Potter,  53  Neb.  28.  43,  73  N.  W.  Rep.  295; 
Scott  vs.  Astoria  R.  Co.,  48  Oreg.  26,  89,  40,  72 
Pac.  Rep.  594. 

28.  Cannot  be  read  to  Jary,  wltbont  proof  of 
authority. — It  was  error  to  permit  district  at- 
torney, against  objection  of  defendant  in  trial 
of  criminal  action,  to  read  in  his  closing  argu- 
ment to  Jury  as  part  of  this  argument,  excerpts 
from  "Brown's  Medical  Jurisprudence  of  Insan- 
ity," which  tended  to  sustain  theory  of  prose- 
cution upon  question  of  Insanity  of  defendant 
— one  of  questions  at  issue  In  case — without 
having  given  book  In  evidence,  or  proved  that 
it  was  work  of  standard  authority. — People  vs. 
Wheeler,  60  Cal.  581,  Bally  vs.  Kreutzmann,  141 
Cal.  519,  521.  75  Pac.  Rep.  104. 

24.  'Witness  nuiy  refresh  his  memory  by 
tnmins  to  standard  works. — ^While  witness  can- 
•  not  be  permitted  to  read,  as  independent  proof, 
extracts  from  books  In  his  department,  he  may 
refresh  his  memory  when  giving  conclusions 
arrived  at  in  his  specialty  by  turning  to  stand- 
ard works. — People  vs.  Wheeler,  60  CaL  681,  685. 

29.  Same — May  testify  from  experience^ 
cannot  resort  to. — ^The  author  of  Standard  medi- 
cal work,  or  any  other  physician,  may  himself 
be  called  upon  to  testify  to  opinions  and  pro- 
fessed facts  which  may  be  relevant  to  cause  on 
trial,  derived  by  him,  not  only  from  his  experi- 
ence or  observation,  but  also  from  standard 
authorities  which  he  may  have  read  and 
studied  in  line  of  his  profession.  Such  testi- 
mony Is  admissible  on  maxim  of  cullibet  in 
arte  sua  credendum;  and  it  comes  from  one 
who,  like  every  other  witness,  testifies  under 
solemnity  of  an  oath,  and  Is  subject  to  cross- 
examination  as  to  his  conclusions;  and  Jury 
have  right  to  weigh  his  evidence  and  determine 
how  far  his  conclusions  are  probable  or  author- 


itative. But  where  his  testimony  as  an  expert 
may  be  founded  on  standard  authorities,  to 
which  he  refers  in  his  direct  testimony,  even 
linder  such  circumstances,  witness  cannot  re- 
sort to  books  to  which  he  refers  to  support  his 
iestimony.-^Oallagher  vs.  Market  St.  R.  Co., 
67  Cal.  18,  14,  6  Pao.  Rep.  869. 

rV.     PHOTOGRAPHS. 

28.  PHOTOGRAPHS— Admissible,  when  fnir 
sepresentationa.~It  is  general  rule  without 
contradiction  that  where  photograph  is  shown 
to  be  a  fair  representation  of  what  it  purports 
to  reproduce,  it  is  admissible  as  proper  aid  to 
Jury  In  applying  evidence,  and  this  is  equally 
true  whether  photograph  be  of  persons,  things, 
or  pIaces.->People  vs.  Durrant,  116  CaL  179,  212, 
48  Pac.  Rep.  75;  Denver  a  R.  C.  Co.  vs.  Roller, 
100  Fed.  Rep.  738,  756. 

See  par.  18  this  note;  also  note  75  Am.  St. 
Rep.  468,  478. 

27.  Of  victim  of  mnrder,  taken  throo  ycnro 
previons.— On  the  trial  of  defendant  upon 
charge  of  murder  of  Blanche  Lament,  Maud,  the 
sister,  was  shown  picture  of  Blanche  taken 
about  three  years  before  date  of  her  testimony, 
and  was  asked  whether  or  not  photograph  was 
fair  representation  of  her  sister  as  she  wa.M 
upon  April  3d.  Over  objection  and  exception 
she  was  permitted  to  answer,  and  testimony 
was  admissible.  Fact  that  photograph  wss 
taken  two  or  more  years  before  date  of  girl's 
death  did  not  Justify  its  exclusion  after  testi- 
mony of  sister  that  It  fairly  represented 
Blanche  at  time  df  her  disappearance. — People 
vs.  Durrant,  116  Cal.  179,  212,  48  Pac  Rep.  75. 

28.  Only  as  diasrnms. — ^In  an  action  for  trial 
of  defendant  upon  charge  of  murder,  defendaTit 
strenuously  contended  that  admission  of  photo- 
graphs and  testimony  of  prosecuting  ofllcers 
with  reference  thereto  was  erroneous,  chieflv 
on  ground  that  evidence  was  hearsay  and  was 
manufactured  by  prosecuting  officer,  and  was 
gross  abuse  of  semi-Judicial  positions  to  preju- 
dice of  defendant  The  photographs  were  used 
only  as  diagrams,  and  although  more  complete 
proofs  of  their  correctness  could  well  have 
been  required,  still  it  cannot  be  said  that  trial 
court  abused  its  discretion  In  allowing  them 
to  be  used. — People  vs.  Crandall,  126  CaL  129, 
133,  67  Pac.  Rep.  785;  People  vs.  Mooney,  132 
Cal.  13.  17.  63  Pac  Rep.  1070. 

28.  Talne  of,  determined  by  Jiiry* — ^Hlrery 
one  now  understands  the  limitations  upon  the 
use  of  photograph  otOered  in  •evidence.  It 
presents  but  one  point  of  view,  and  may  some- 
times make  an  unfair  representation  of  points 
at  Issue.  Like  any  other  diagram  its  value 
must  be  determined  by  Jury  from  all  evidence. 
Evidence  of  officers  concerning  It  is  no  more 
hearsay  than  evidence  of  surveyor  who  makes 
diagram  to  illustrate  some  theory  of  case.  Its 
value  depends  upon  other  evidence. — People  vs. 
Crandall,  126  Cal.  129,  133,  57  Pac.  Rep.  786. 


§  1937.    OBIGINAL  WRITINa  TO  BE  PRODUCED  OB  ACCOUNTED  FOB. 

The  original  writing  must  be  produced  and  proved,  except  as  provided  in  sections 
eighteen  hundred  and  fifty-five  and  nineteen  hundred  and  nineteen.  If  it  has  been 
lost,  proof  of  the  loss  must  first  be  made  before  evidence  can  be  given  of  its  con- 
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tents.  Upon  such  proof  being  made,  together  with  proof  of  the  due  execution 
of  the  writing,  its  contents  may  be  proved  by  a  copy,  or  by  a  recital  of  its  con- 
tents in  some  authentic  document,  or  by  the  recollection  of  a  witness,  as  pro- 
vided in  section  eighteen  hundred  and  fifty-five. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  246,  act  held  unconstitutional,  see  history^ 
S  5  ante. 


1.  APPIilBlDt  CITBD,  CONSTR1JSSD»  RB- 
FEWRBO  TO,  etc..  in:  Byrne  vs.  Byrne,  118  CaL 
294,  299,  46  Pac.  Rep.  68S  (construed). 

Am  to  printed  and  pvUlshcd  book*  purporUmm 
to  contain  reports  of  cnoco  adjndsed^  see  post 
9  1963  subd.  36  and  note. 


2..  CONTIDNT8  OF  LBTTBRfr— InadnlMlble, 
witfcont  proof  of  Iom. — ^Testimony  of  contents 
of  letters  without  any  foundation  of  proof  of 
loss  for  introduction  of  such  secondary  evi- 
dence, Is  not  admissible. — Byrne  vs.  Byrne,  118 
Cal.  294,  299,  46  Pac.  Rep.  686. 


§  1038.  WHEN  m  POSSESSION  OF  ADVEBSE  PABTT,  NOTICE  TO  BE 
GIVEN.  If  the  writing  be  in  the  custody  of  the  adverse  party,  he  must  first  have 
reasonable  notice  to  produce  it.  If  he  then  fail  to  do  so,  the  contents  of  the 
writing  may  be  proved  as  in  case  of  its  loss.  But  the  notice  to  produce  it  is 
not  necessary  where  the  writing  is  itself  a  notice,  or  where  it  has  been  wrong- 
fully obtained  or  withheld  by  the  adverse  party. 

History:     Enacted  March  11, 1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Copy  of  lease — Admissible  on  refusal  to  pro- 
duce original 

3.  Notice  to  produce  notice — Unnecessary, 

1.  APPIilBO,  CITED,  CON8TRUBD,  RBS- 
FBRRBD  TO,  etc.,  In:  Gethln  vs.  Walker,  59 
Cal.  502,  506  (applied);  Harloe  vs.  Lambie,  132 
Cal.  133,  136,  64  Pac.  Rep.  88  (construed). 

As    to    eoBcliislve    presfunpttons    coneemlns 
Jttdsments,  see  post  §  1962  subd.  6  and  note. 
I      As  to  contents  of  writing  when  the  orlstnnl 
In  pooaesslon  of  opposite  party,  see  ante  $1855. 

As  to  demands  for  InapectlMi  and  cop7  of 
writings,  see  ante  §  1000. 

As  to  document  In  possession  of  opponent,  see 
ante  9 1855   subd.   2. 

As   to   rfvht   of  party  prodvdns 


npon  notice  to  vse  and  control  their  use  as 
evidence,  see  monoerraphlc  notes  15  L.  R.  A 
188,  37  L.  R.  A.  Q88. 

2.  COPY  OF  LKASB— Admissible  on  refnsal 
to  produce  original. — ^Where,  In  action  on  lease 
which  was  in  possession  of  defendant,  who, 
when  called  upon  to  produce  it,  failed  to  do  so. 
but  not  upon  grround  that  he  had  no' reasonable 
notice  to  produce  it,  copy  or  duplicate  of  writ- 
ten lease  was  admissible  in  evidence. — Harloe 
vs.  Lambie.  132  Cal.  138,  135,  64  Pac.  Rep.  88. 

S.  NOTICB  TO  PRODUCB  NOTICB— UNNEC- 
ESSARY.—It  is  not  necessary  to  crive  notice 
to  opposite  party  to  produce  writingr.  which  'i 
itself  notice.  Parol  evidence  is  admissible  to 
prove  contents  of  such  notice. — Gethln  vs. 
Walker,  59  Cal.  602,  506. 

§  1939.    WBTTINaS  CALLED  FOB  AND  INSPECTED  MAT  BE  WITHHELD. 

Thongh  a  writing  called  for  by  one  party  is  produced  by  the  other,  and  is  there- 
upon inspected  by  the  party  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 
dence in  the  case. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act  held  unconstitutional,  see  history, 
§  5  ante. 


Tbat    vmrltii 


shown    wltmess 


17    b«    in      speeted  by  adTerse  party,  see  post  §  2054. 


§  1940.     WKITINO,  HOW  PROVED.    Any  writing  may  be  proved  either : 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of  the  maker;  or, 

3.  By  a  subscribing  witness. 

History:     Enacted  March  11,  1872;    amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  386. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  * '  Competent ' '  witness — Not  * '  attesting ' '  or 

' '^subecribiag  "  witness. 


3.  Witness  familiar  with  signature  only  may 
prove  handwriting. 
4-6.  Same — Need  not  be  ** subscribing"  or  "at- 
testing" witness. 
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1.  APPLIED,  CITED,  CONSTBUED,  RB- 
FERRKD  TO,  etc..  In:  Blythe  vs.  Ayres,  96  Cal. 
632,  587,  31  Pac.  Rep.  915,  19  L.  R.  A.  40  (con- 
strued); People  va.  Mooney,  132  Cal.  13,  17,  63 
Pac.  Rep.  1070  (construed);  Estate  of  Fay,  145 
Cal.  82,  88,  85,  78  Pac.  Rep.  340  (construed). 

A«  to  competency  of  expert  iYltiie«ae«  for 
comparison  of  handwrttins,  see  note  63  L..R.  A. 
937. 

As  to  competency  of  handwritiasa  as  stand- 
ards for  comparison,  see  68   L.  R.  A.  428. 
A«  to  ertdence  of  exeentlon  not  nceassary,  see 

post  S1942. 

As  to  evidence  of  fcandwrlttnsy  see  post  9  1948 

and  note. 

Same — Limitation  of  evidence  of,  as  to. — See 

note  46  L.  R  A.  308. 

As  to  fcoloarraphie  wlUs,  proof  of,  see  ante 
§  1309. 

As  to  limitation  of  evidence  aa  to  bandwrit- 
inir,  see  note  64  I..  R.  A.  303. 

As  to  parol  testimony  In  reference  to  writ- 
Ins,  see  monogrraphic  note  11  Am.  St.  Rep.  893, 
894. 

As  to  procedvre  in  proof  of  handwritlns»  see 
note  65  Lb  R  A.  161. 

Sabacriblns  wltneaa  —  DeHned.  —  See  ante 
S  1935. 

Same — On  contest  of  will. — See  ante  fi  1315 
and   note. 

Same — Other  evidence  of  cxedntlony  where  ad- 
mlnalble.— See  post  §9  1941-1945   and   notes. 

As  to  wills,  w^ltnesses  on  probate,  see  ante 
§  1316. 

2.  «COMPBTEXT^  'WITNESS— Not  «attest- 
inff**  or  *<«abscriblnar'*  witness.— In  the  stat- 
utes of  various  states,  wherever  sigrnature  of 
a  witness  to  any  document  Is  required,  statute 
uses  either  the  words  "attesting  witness"  or 
"subscribing  witness."  Under  liberal  rules  of 
construction,  by  which  court  must  be  guided. 
It  cannot  be  held  that  words  "competent  wit- 
ness," as  used  in  statute,  should  be  construed 


to  mean  "attesting"  or  "subscribing"  witness.— 
Blythe  vs.  Ayres,  96  Cal.  632,  587,  31  Pac  Rep. 
916,  19  L.  R.  A.  40. 

As  to  ''competent  witneast**  see  In  matter  of 
Noble,  124  111.  266,  270,  15  N.  E.  Rep.  860; 
Comb's  Appeal,  106  Pa.  St.  159;  Stones  vs. 
Keeling,   3   Hen.  &  M.   228. 

8.  WITNESS  FAMILIAR  WITH  SIGNATURE 
ONLY    MAY    PROVE     HANDWRITING.— When 

an  appeal  Is  prosecuted  from  an  order  refusing 
admission  to  probate  of  written  instrument, 
claimed  by  proponent  to  be  holographic  will, 
and  document  was  rejected  In  probate,  appel- 
lant's contention  of  erroneous  rulings  in 
admission  of  evidence  Is  not  sustained.  Le  Bre- 
ton, the  witness,  was  qualified,  under  the  law, 
to  give  an  opinion  as  to  genuineness  of  docu- 
ment, and  as  he  was  personally  familiar  with 
handwriting  of  deceased,  and  fact  that  he  was 
familiar  with  her  signature  only,  is  not  ma- 
terial. The  mere  circumstance  that  certain  ex- 
emplars which  were  submitted  to  him  had  not 
at  time  been  proven  by  direct  evidence  to  be 
genuine  signature  of  deceased,  amounts  to 
nothing,  when  subsequently  fact  is  established 
by  uncontradicted  evidence. — Estate  of  Bfar- 
chall,  126  Cal.  96,  96,  68  Pac.  Rep.  449. 

4.  Need  not  be  <%nbacrlbins''  or  •'attesting'* 
witness. — This  section  provides  that  writing 
may  be  proved  by  any  one  who  saw  it  executed, 
and  it  cannot  be  said  that  proof  by  subscribing 
or  attesting  witness  alone  was  contemplated  by 
legislature  when  it  framed  this  provision  of 
statute.- Blythe  vs.  Ayres.  96  Cal.  632,  687,  31 
Pac.  Rep.  915,  19  L.  R.  A.  40. 

6.  Codes  contain  many  instances  where 
term  "attesting  witness"  or  "subscribing  wit- 
ness" is  used.  When  signature  of  witness  is 
required  to  give  life  to  written  instrument,  and 
it  must  be  presumed  that  legislature  did  not  in- 
tend that  writing  should  be  signed  when  it 
did  not  so  declare.— Blythe  vs.  Ayres,  96  CaL 
532.  687,  31  Pac.  Rep.  916,  19  L.  R.  A.  40. 


§  1941.  OTHER  WITNESSES  MAT  ALSO  TESTIFY.  If  the  sabscribing  wit- 
ness denies  or  does  not  recollect  the  execution  of  the  writing,  its  execution  may 
still  be  proved  by  other  evidence. 

History:  Enaeted  March  11,  1872;  amended  by  Code  Oommiasion,  Aet  March 
8,  1901,  Stats,  and  Amdta  1900-1,  p.  247,  act  held  nnconfltitutional,  see  history, 
§  5  ante. 

§  1942.  WHEN  EVIDENCE  OF  EXECUTION  NOT  NECESSABT.  Where, 
however,  evidence  is  given  that  the  party  against  whom  the  writing  is  offered 
has  at  any  time  admitted  its  execution  no  other  evidence  of  the  execution  need 
be  given,  when  the  instrument  is  one  mentioned  in  section  nineteen  hundred  and 
forty-five,  or  one  produced  from  the  custody  of  the  adverse  party,  and  has 
been  acted  upon  by  him  as  genuine. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats. \  and  Amdts.  1900-1,  p.  247,  act  held  unconstitutional,  see  history^ 
§  5  ante. 

APPLIED,     CITBD,     CONSTRUBD,     RBFERRRD  TO,  etc.,  in:  Sieber  vs.  Blanc,  76  CaL  ITS. 
174,  18  Pac.  Rep.   260   (cited). 

§  1943.  EVIDENCE  OF  HANDWRITINa.  The  handwriting  of  a  person  may 
be  proved  by  any  one  who  believes  it  to  be  his,  and  who  has  seen  him  write. 


f 
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or  has  seen  writings  purporting  to  be   his,  upon  which  he  has  aeted  or  been 
charged,  and  who  has  thus  acquired  a  knowledge  of  his  handwriting. 

History:  Enacted  Mareh  11,  1872;  amended  by  Code  Commission,  Act  March 
S,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act  held  unconstitutional,  see  historyp 
§  5  ante.  ,  r 


1.  Applied,  cited,  constraed,  referred  to,  ete. 

2.  Cross-examination  as  to  one's  own  signature. 

3.  Expert  in  handwriting^May  give  reasons  for 

opinion. 

4.  Same— Qualifications  of,  first  determined. 

5.  Handwriting — Non-expert  witness  may  declare 

his  belief. 
a.  Photographs  of  handwriting  admlsrible. 

1.  APPLIBD,  CITED,  CONSTRUBB,  BB- 
FBRRfiD  TO,  eto.,  in:  Estate  of  Cartery,  66 
CaL  470,  474  (cited) ;  Neal  vs.  Neal,  68  Cal.  287. 
289  (construed  with  91944  post);  Marshall  vs. 
Hancock.  80  Cal.  82,  86,  22  Pao.  Rep.  61  (con- 
strued). 

As  to  evidence  as  to  handwrlttus,  see  mono- 
srraphic  notes  12  L.  R.  A.  456,  63  Lb  R.  A.  168, 
968. 

As  to  toTglnm  of  wrltlBsr»  see  monosrraphic 
note  8  Am.  St  Rep.  466-469. 

As  to  handw^rlttnflT,  procedure  on  proof  of,  see 
monographic  note  65  L.  R.  A.  151. 

As  to  limitations  of  evidence  as  to  handwiit- 
lnflr»  see  monosrraphic  note  64  L.  R.  A.  303. 

2.  CROSS-BXAMINATION      AS      TO      ONS'S 

OWN  SIGNATIJREL— Counsel  have  riffht  on 
cross-examination  to  test  ability  and  judgrment 
of  witness  upon  subject  of  his  own  signature. 
But,  even  for  purpose  of  comparison  by  defend- 
ant himself,  question  as  to  whether  signature 
Is  his  genuine  signature  is  proper. — Neal  vs. 
Neal,  58  Cal.  287,  289;  Watrous  vs.  Cunningham, 
71   Cal.    30,    32,    11    Pac.   Rep.    811;   People   vs. 


Ebanks,  117  Cal.  652,  665,  19  Pac  Rep.  1049, 
40  L.  R.  A.  269;  Estate  of  Kasson,  127  Cal.  496, 
500,  59  Pac.  Rep.  950;  Sraitson  vs.  Southern  Pac. 
Co.,  37  Oreg.  74,  89,  60  Pac  Rep.  907. 

8.  KXrWELT  IN  HANDWRITINCt— Blay  fflve 
reasons  for  opinion^ — It  was  proper,  on  trial  of 
an  action,  to  allow  expert  witness  Ames  to 
testify  as  to  reasons  upon  which  he  based  his 
opinion  given  as  an  expert  upon  handwriting. 
— Healy  vs.  Visalia,  101  Cal.  686,  592,  86  Pac 
Rep.  126;  People  vs.  Mooney,  132  CaL  13,  16,  63 
Pac  Rep.  1070. 

4.    <^iialUlcatlon    o^    first    determined.— One 

who  has  a  knowledge  of  handwriting  of  a  party 
and  has  seen  him  write,  etc.,  may  be  an  expert. 
Of  course  qualification  of  witness  to  speak  as 
an  expert,  if  questioned,  must  first  be  deter- 
mined.—Neal  vs.  Neal,  68  Cal.  287,  289;  Fair- 
banks vs.  Hughson,  68  Cal.  814,  315. 

6.  HANI>^VRITIN6  —  NoiiF-ezpert  witness 
may  dednre  kls  beltefir— If  witness  have  a 
proper  knowledge  of  handwriting  of  person 
whose  writing  is  In  dispute,  he  may  declare  his 
belief  in  regard  to  genuineness  of  particular 
signature  in  question. — Sill  vs.  Reese,  47  Cal. 
294,  343. 

a.  PHOTOGRAPHS  OF  HANDWRITING 
ADMISSIBIiEL — ^In  trial  for  arson,  admission  in 
evidence  of  photographs^  of  handwriting  was 
not  error. — ^People  vs.  Crandall,  125  Cal.  129, 
138,  67  Pac  Rep.  786;  People  vs.  Mooney,  132 
Cal.  13,  17,  63  Pac  Rep.  1070. 


§1944.  EVIDENCE  OF  HANDWRITINa  BY  COMPABISON.  Evidence  re- 
specting the  handwriting  may  also  be  given  by  a  comparison,  made  by  the  wit- 
ness or  the  jnry,  with  writings  admitted  or  treated  as  genuine  by  the  party 
against  whom  the  evidence  is  offered,  or  proved  to  be  genuine  to  the  satisfaction 
of  the  judge. 

History:     Enacted  March  11,  1872;    amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  386. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Comparison  of  handwriting — Exception. 

3.  Same — Ordinary  person  may  equal  expert. 

4.  Exemplar     before     jury  —  Two     signatures 

compared. 

5.  Genuine  handwriting — Ck)mpared  with  that  in 

controversy. 

6.  Genuineness-— Of  examplar,  proved  before  ad- 

mission. 

7.  Same— Of  signature,  determined  by  jnry. 

8.  Jury  may  compare — After  instrument  proven. 

9.  Same — Same— To  determine  genuineness. 

10.  Same — Same — ^Without  previous  testimony. 

11.  Same — Permitted  to  pass  upon  question. 

12.  Becord    on   appeal — To   contain   original   or 

facsimile. 

13.  Section  liberally  construed. 

14.  Testimony  of  experts  admissible. 

15.  Various  mode  of  proving  writing  of  equal 

force. 


16.  Verdict  set  aside — ^Insufficient  consideration 

given  signature. 

17.  Writings  separate  pieces  of  evidence. 

1.  APPIilBD,  CITBDy  CONSTRVBD,  RE- 
FBRRBD  TO,  etc.,  In:  Estate  of  Cartery,  66  Cal. 
470,  474  (cited);  Neal  vs.  Neal,  58  CaL  287,  289 

(construed    with    S 1948    ante) ;    Marshall    vs.  [ 

Hancock,  80  Cal.  82,  85,  22  Pac.  Rep.  61   (con-  ^ 

strued  with  §1948   ante);   People  vs.   Buckley,  I 

116  CaL  146,  164,  47  Pac  Rep.  1009  (construed);  \ 

People  vs.  Creeeran,  121  CaL  654,  669,  68  Pac.  [ 

Rep.  1082   (construed);  People  vs.  Storke,  128  > 

CaL  486,  488,  60  Pac.  Rep.  1090  (construed).  [ 

As  to  comparlaoA  of  luuftdwrltlnst  see  mono-  ' 
sraphlc  note  6  Am.  Dec  171. 

A«  to  competeBey  of  export  wttnesaes  for 
oomparlaon  of  luuidwrlttas,  see  monographic 
note   68   L.  R.  A.   937. 

As  to  compotoBflT  of  haadwritliisa  tm  stand* 
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«rds  for  Q^mvajrlflOBy  ae^  monographic  note  68 
Xi.  R.  A.  427. 

As  to  eTldence  of  handwritliis  ^T  comparUon, 

see  monographic  notes  62  !«.  R.  A.  817,  63  L.  R. 
A.  163.  427,  987. 

CONSTRUCTION— UberaL— See  par.  13  this 
note. 

&  COMPARISON  OF  HANDWRITING— Ex- 
ception.—To  general  rule  of  common  law  that 
genuineness  of  disputed  writing  could  not 
i  be  determined  by  court  or  Jury  by  comparing 
j  It  with  other  handwriting  of  party,  there  was 
one  well-settled  exception,  viz.  that  If  paper 
admitted  to  be  In  handwriting  of  party,  or  to 
have  been  subscribed  by  him,  is  In  evidence 
for  some  other  purpose  In  cause,  signature  or 
paper  in  question  may  be  compared  with  it  by 
Jury.— Castor  vs.  Bernstein,  2  Cal.  App.  121,  122, 
84  Pac.  Rep.  244. 

8.     Ordinary    person    may    equal    expert. — In 

case  involving  comparison  of  different  hand- 
writings an  ordinary  individual  can  frequently 
arrive  at  conclusion  quite  as  correct  as  that 
of  opinion  of  most  skilled  expert  in  handwrit- 
ing, particularly  where  expert  teiitlfles  that 
there  Is  no  resemblance  or  similarity. — People 
vs.  Storke.  128  Cal.  486,  488,  60  Pac.  Rep.  1090. 

As  to  experts,  testimony  of,  as  to  gennlneness 
of  signature. — See  par.  14  this  note. 

4.  EXEMPIiAR  BBFORB  JURY— Two  signa- 
tures compared. — The  exemplar  with  which 
Jury  were  directed  to  make  comparison  was 
already  before  them  and  admitted  by  plaintiff 

;   to  be  genuine,  and  under  definition  of  evidence 

\  In   S 1828   ante,   comparison   made   by   Jury   be- 

I  tween  the  two  signatures  was  a  "means  sanc- 

j  tioned  by  law  for  ascertaining  the  truth"  re- 

specting  question   of  fact  presented   for   their 

determination — the  genuineness  of  signature  to 

release.     Such  comparison  by  Jury  is  In  itself 

legal    evidence,    upon    which    alone    they    may 

render    verdict.— Castor    vs.    Bernstein,    2    Cal. 

App.  121,  122,  84  Pac.  Rep.  244. 

5.  GENUINE  HANDWRITING  —  Compared 
with  that  in  controversy.— Where  proof  of  name 
appearing  In  record  was  only  material  thing,  it 
can  make  no  difference  whether  name  offered 
appeared  in  public  record,  a  private  writing,  or 
on  blank  piece  of  paper.  If  admitted  or  proved 
to  satisfaction  of  Judge  to  be  genuine,  it  could 
properly  be  compared  with  handwriting  in 
controversy  for  purpose  of  showing  that  latter 
was  genuine.— Marshall  vs.  Hancock,  80  Cal.  82, 
85,  22  Pac.  Rep.  61;  Baxter  vs.  Hamilton,  20 
Mont.  327,  335,  51  Pac.  Rep.  266. 

6.  GENUINENESS — Of  .exemplar  proved  be- 
fore admission.— When  writing  is  introduced  in 
comparison  with  other  alleged  writings  of  de- 
fendant, Judge  is  required  to  be  satisfied  that 
writing  is  genuine  before  he  is  authorized  to 
admit  It  for  any  purpose. — ^People  vs.  Creegan, 
121  Cal.  554,  659,  53  Pac.  Rep.  1082. 

T.     Of      signature — ^Determined      by      Jury.^ 

Whether  signature  to  release  was  genuine  or 
not  was  question  of  fact  to  be  determined  by 
Jury  an!  not  by  Judge;  nor  could  Judge,  by  re- 
fusing to  allow  writing  to  be  submitted  to 
Jury,  preclude  defendant  from  having  Jury  de- 
termine that  question  of  fact. — Castor  vs.  Bern- 
stein. 2  Cal.  App.  121.  128,  84  Pac.  Rep.  244. 


8.  J17RY  MAY  COMPARJB— After  Inatrumieat 
proven. — This  section  simply  says  that  evidence 
respecting  handwriting  may  be  given  by  com- 
parison. Such  comparison,  evidently,  may  be 
made  by  witness,  either  before  or  after  Instru- 
ment is  received  in  evidence.  The  witness  by 
comparison  may  give  evidence  respecting  hand- 
writing. The  Jury  may  also,  after  Instrument 
has  been  prima  facie  in  some  legal  way  proven 
and  admitted  in  evidence,  look  at  handwriting 
and  compare  It,  and  such  comparison  is  evl- 
-dence.  But  this  does  not  mean  that  jury  are 
entitled  to  have  admitted  in  evidence  every 
p&por  offered  without  any  proof  whatever,  so 
thB£  they  caa  compare  it.  The  question  as  to 
whether  or  not  a  paper  or  document  is  admis- 
sible is  for  the  court  and  not  for  the  Jury  (cone, 
op.  Cooper,  J.,  dissenting  only  as  to  one  point.) 
— Castor  vs.  Bernstein,  2  Gal  App.  121,  125,  84 
Pac.  Rep.  244. 

0.  Same-^To  determine  gennlneneaa« — While 
Jury  will  give  proper  weight  to  testimony  of 
experts,  as  was  said  by  Lord  Denman  in  Doe 
vs.  Newton,  6  Ad.  A  B.  614,  "No  human  power 
can  prevent  the  Jury  from  comparing  the  docu- 
ments with  a  view  tq  the  question  of  genuine- 
ness," and  they  will  determine  question  accord- 
ing to  their  Judgment. — Castor  vs.  Bernstein, 
2  Cal.  App.  121,  128,  84  Pac.  Rep.  244. 

10.  Same— without      previous      testln&ony. — 

The  provision  of  this  section  that  "evidence 
respecting  the  handwriting  may  also  be  given 
by  comparison  made  by  witness  or  the  Jury," 
clearly  Indicates  that  Jury  may  make  compari- 
son without  any  previous  testimony  of  a  wit- 
ness.— Castor  vs.  Bernstein,  2  Cal.  App.  121,  123, 
84    Pac.    Rep.    244. 

11.  Permitted  to  pass  upon  question. — In  an 

action  against  defendant  for  libel,  where  de- 
fendant claimed  and  sought  to  prove  that  one 
Gutierrez,  who  seems  to  have  been  an  expert 
in  various  styles  of  handwriting,  had  written 
these  anonymous  and  libelous  letters  at  insti- 
gation of  other  parties,  motion  of  district  at- 
torney to  strike  out  all  samples  in  handwriting 
of  Gutierrez,  which  had  been  admitted  in  evi- 
dence for  purpose  of  comparison,  on  the 
ground  that  there  had  been  no  Independent 
evidence  connecting  Gutierrez  with  the  dis- 
puted and  libelous  letters,  order  granting  mo- 
tion to  strike  out  was  error.  The  Jury  should 
have  been  permitted  to  pass  upon  question  of 
resemblance,  or  similarity,  of  Gutierrez's  writ- 
ings with  the  disputed  writings  and  form  their 
own  conclusion  in  reference  to  such  similarity 
or  resemblance.  As  It  was,  the  expert  witness 
was  substituted  for  the  Jury  in  passing  upon 
this  question  of  fact  under  consideration. — 
People  vs.  Storke,  128  Cal.  486,  487,  60  Pac. 
Rep.    1090. 

12.  RECORD  ON  APPBAI^— To  eontaln  orig- 
inal or  facsimile.— On  charge  of  altering  offi- 
cial returns  wherein  defendant  appeals  upon 
ground  that  evidence  was  Insufficient  to  sup- 
port verdict,  record  on  appeal  should  contain 
a  facsimile  of  genuine  handwriting  of  defend- 
ant, or  of  altered  returns,  or  of  original  writ- 
ings, which  may  well  be  brought  to  appellate 
court  for  Inspection  under  rules  of  court,  and 
in  absence  of  all  these,  it  must  be  assumed 
that  there  was  failure  to  establish  defendant's 
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ffuilt  (cone.  op.  Qaroutte,  J.).«People  vs.  Buck- 
ley, 116  Cal.  146,  154.  47  Paa  Rep.  1009. 

IS.     SBCTION    LIBERALLY    CONSTRUBD.— 

This  section  being  remedial  In  its  nature  is  to 
be  liberally  construed.— Castor  vs.  Bernstein,  2 
Cal.  App.  121,  122.  84  Pac  Rep.  244. 

14.  TESTIMONY  OF  EXPERTS  ADMIS- 
SIBLE.—If  defendant  had  so  desired  he  could 
have  offered  testimony  of  experts  for  purpose 
of  adding  weight  to  his  claim  that  signature 
was  genuine,  but  he  was  not  required  to  do  so. 
It  is  not  to  be  assumed  that  he  would  submit 
writing  to  them  for  comparison  unless  there 
was  at  least  a  colorable  resemblance  to  ex- 
emplar already  in  evidence;  but  if  he  was  so 
disposed  he  was  entitled  to  have  Jury  pass 
upon  question  of  its  genuineness  without  aid 
of  any  corroborative  testimony. — Castor  vs. 
Bernstein,  2  Cal.  App.  121,  12S,  84  Pac.  Rep. 
244. 

15.  VARIOUS  MODES  OF  PROVING  WRIT- 
IN6,  OF  E<^UAL  FORCE.— The  code  makes  no 
distinction  in  rank  between  various  modes  in 
which  writing  may  be  proved,  and  provision  of 
this  section  authorizing  proof  of  handwriting 


by  comparison  by  Jury  Is  of  equal  force  with 
provisions  in  S  1940  ante  authorizing  it  to  be 
made  by  subscribing  witness. — Castor  vs.  Bern- 
stein, 2  Cal.  App.  121,  123.  84  Pac.  Rep.  244. 

le.  VERDICT  SET  ASIDE:— Insiilllcleiit  con. 
•Ideration  given  slgnatare. — ^If  court  was  of 
opinion  that  in  its  determination  of  conflict  be- 
tween handwritings  Jury  did  not  give  sufficient 
consideration  to  signature  upon  release,  and 
that  verdict — which  in  effect  found  that  this 
signature  was  forgery — was  not  Justified  by 
evidence,  it  was  its  duty  to  set  the  verdict 
aside  and  grant  a  new  trial. — Castor  vs.  Bern- 
stein. 2  CaL  App.  121,  124,  84  Pac.  Rep.  244. 

17.  WRITINGS  SEPARATE  PISCES  OF 
EVIDENCE.— Verdict  of  Jury  was  result  of 
comparison  made  by  them  of  signatures  to  re- 
spective instruments.  These  writings  were 
separate  pieces  of  evidence  upon  issue  pre- 
sented by  defendant,  and  conflict  between  them 
as  to  genuineness  of  signature  of  the  release 
was  In  legal  effect  same  as  would  have  been 
conflict  between  testimony  of  witnesses  in 
reference  thereto. — Castor  vs.  Bernstein,  2  Cal. 
App.  121,  124,  84  Pae.  Rep.  244. 


§  1945.  SAME.  WHERE  A  WBITINa  IS  MOBS  THAN  THIBTT  YEABS 
OLD,  the  comparisons  may  be  made  with  writings  purporting  to  be  genuine,  and 
generally  respected  and  acted  upon  as  such,   by  persons  having  an  interest  in 


knowinsr  the  fact. 


History:     Enacted  March  11, 1872. 


As   to   ancient    deeds,  ^vrhen   admissible,   see 

monographic  note  9  Am.  St.  Rep.  802. 


As   to   prf^nmptlon  tlimt   ancient   writing  1* 
vennlne,  see  post  §  1968  subd.  84  and  note. 


§  1946.    BNTBIES  OF  DECEDENTS,   EVIDENOE    IN    SPECIFIED    CASES. 

The  entries  and  other  writings  of  a  decedent,  made  at  or  near  the  time  of  the 
transaction,  and  in  a  position  to  know  the  facts  stated  therein,  may  be  read  as 
prima  facie  evidence  of  the  facts  stated  therein,  in  the  following  cases : 

1.  When  the  entry  was  made  against  the  interest  of  the  person  making  it. 

2.  When  it  was  made  in  a  professional  capacity  uxd  in  the  ordinary  eourse  of 
professional  conduct. 

3.  When  it  was  made  in  the  performance  of  a  duty  specially  enjoined  by  law. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code  Amdta. 
1873-4,  p.  387;  by  Code  Commission,  Act  March  8,  1901,  gtats.  and  Amdta. 
1900-1,  p.  247,  act  held  unconstitutional,  see  history,  S  5  ante. 


1.  Applied,  cited,  constmed,  referred  to,  etc 

2.  Account — Need  not  be  proved  before  items  ex- 

amined. 

3.  Oral  evidence  best — Books  secondary. 

4.  Private    memorandum-book — Not   tradesman's 

book. 

1.  A^PLIBD,  CITBSD,  CONSTRUED,  RB- 
FERRESli  TO,  etc.,  In:  Thompson  vs.  Orena,  134 
Cal.  26,  80,  66  Pac.  Rep.  24  (construed). 

As  to  altered  'vrrftlnv,  nrho  to  explain  and 
frhat,  see  post  fi  1982. 

As  to  entries  In  books — In  family  bible,  see 
ante  §  1870   and   note. 

Sante — ^Repeated. — See  post  9  1949. 

Same — ^Wkere  there  has  been  alteration. — See 
1 1982  and  note. 

As  to  entries  repeated  In  regmlar  course  of 
bnslness,  see  post  S  1947. 


2.  ACCOUXT — ^Need  not  be  proTed  before 
Items  examined. — In  excluding  evidence  of 
Items  of  account,  a  copy  of  which  was  in 
plaintiff's  claim  agralnst  estate  of  deceased,  and 
also  set  out  in  complaint  In  an  action  brought 
to  recover  balance  on  mutual,  open,  and  current 
account  aerainst  an  executor,  and  in  ordering: 
that  account  must  be  proved  before  plaintiff 
would  be  permitted  to  go  into  items  of  it* 
court  erred. — Cowdery  vs.  McChesney.  124  Cai. 
363,  365,  57  Pac  Rep.  221. 

3.  ORXL  BVIDBNCB  BBST— Books  second- 
ary.— The  only  way  an  account  can  be  proved, 
ordinarily,  is  by  establishinff  by  evidence  sev^ 
eral  Items  of  same,  and  oral  evidence  of  per« 
sons  having  personal  knowledge  of  transaction 
is  best  evidence  of  items,  unless  there  is  some- 
thing to  indicate  that  such  items  acci  ued  in 
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pursuance  of,  or  are  result  of,  written  contract 
between  parties.  The  fact  that  one,  or  both, 
of  parties  have  kept  book  account  of  their 
transactions,  does  not  affect  rule  of  evidence, 
and  oral  testimony  of  eye  and  ear  witnesses  to 
transaction,  in  which  various  items  of  account 
accrued,  is  still  primary  and  not  secondary  evi- 
dence of  such  items.  The  books  themselves 
are  secondary  or  supplementary  evidence. — 
Cowdery  vs.  McChesney,  124  Cal.  868,  366,  67 
Pac.  Rep.  221. 


4.  PRITATB  BaSMORANDUH  BOOK— 2fot 
tmdesiiuui^  boolb — ^Thls  section  provides  as  to 
what  entries  or  writings  of  the  decedent  may 
be  used  as  evidence,  and  these  entries  In  a  pri- 
vate memorandum  book,  offered  as  they  are  on 
behalf  of  estate  of  decedent,  are  not  admissible 
under  that  section.  The  book,  containing  only 
private  memoranda,  cannot  be  held  admissible 
under  rule  admitting  tradesman's  books  or 
other  entries  made  in  regrular  course  of  busi- 
ness.— ^Thompson  vs.  Orena,  184  CaL  26.  80,  66 
Pac.  Rep.  24. 


§  1947.  COPIES  OF  ENTBIES  ALSO  ALLOWED.  When  an  entry  is  repeated 
in  the  regular  conrse  of  business,  one  being  copied  from  another  at  or  near  the 
time  of  the  transaction,  all  the  entries  are  equally  regarded  as  originals. 

History:  Enacted  March  11,  1872;  amended  bj  Code  Commission,  Aet  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  247,  act  held  unoonstitutional,  see  history^ 
(5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Account — ^Proved    by    contemporazy    original 

entries. 

3.  Tradesman 's    original   entries  -^  Prima    facie 

proof. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FBRRESD  TO,  etc.  In:  White  vs.  Whitney,  82 
Cal.  168,  166,  22  Pac.  Rep.  1188  (construed). 

a.  ACCOUNT — ^ProTed  by  contemporary  orig- 
inal entries. — ^Where  question  was  concerning 
shop  account  Cor  which  plaintiff  became  In- 
debted and  defendant  testified  that  his  shop 
book  was  his  only  book  of  orlgrinal  entries,  and 
was  kept  by  himself;  that  all  Items  were  cor- 
rect, and  all  constituting  shop  account  were 
entered  at  time  they  were  severally  transacted, 


but  some  other  outside  accounts — ^what  they 
were  does  not  clearly  appear — ^were  put  In  at 
close  of  shop  account,  and  there  was  no  objec- 
tion to  manner  in  which  book  waa  kept;  It  was, 
therefore,  properly  admitted  in  evidence  to 
prove  shop  account—White  vs.  Whitney,  82  Cal. 
168.  167,  22  Pac.  Rep.  1138;  Bushnell  vs.  Simp- 
son, 119  Cal.  658,  662,  51  Pac.  Rep.  1080. 

8.  TRADESSMAN'S  ORIGINAL  BNTRIRS — 
Prima  fade  proof.— A  tradesman's  book  of  orig- 
inal entries  is.  In  most  Jurisdictions,  received 
in  evidence  as  prima  facie  proof,  when  sup- 
ported by  tradesman's  oath.  This  rule,  thouffh 
not  expressly  declared,  has  been  sanctioned  in 
many  cases  in  state. — White  vs.  Whitney,  82 
Cal.  163,  166,  23  Pac.  Rep.  1188. 


§  1948.  PRIVATE  WBITINOS,  HOW  PBOVED.  Every  private  writing,  ex- 
cept last  wills  and  testaments,  may  be  acknowledged  or  proved  and  certified  in 
the  manner  provided  for  the  acknowledgment  of  proof  of  conveyances  of  real 
property,  and  the  certificate  of  such  acknowledgment  or  proof  is  prima  facie 
evidence  of  the  execution  of  the  writing  in  the  same  manner  as  if  it  were  a 
conveyance  of  real  property. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  387;  by  Code  Commission,  Aet  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.*  248,  act  held  unconstitutional,  see  history,  §  5  ante. 


1.  Applied,  cited,  construed,  referred  to  ,etc. 

2.  Becitation    in   notary's   certificates — May   be 

contradicted. 

1.  APPLIED,  CITX3D,  CONSTRUBD,  RB- 
FERRED  TO,  etc..  in:  Moore  vs.  Hopkins,  83 
Cal.  270,  272,  23  Pac.  Rep.  318  (construed);  Ash- 
ton  vs.  Golden  Gate  L.  Co.  (Cal.  July  19,  1899), 
68  Pac.  Rep.  1,  3   (applied). 

As  to  alteration*  In  w^rltlnv,  presumption,  see 
monographic  note  86  Am.  St.  Rep.  129. 

As  to  conveyance  of  real  property  as  evi- 
dence, see   post  §  1961   and   note. 

As  to  deeds,  parol  to  engrraft  condition,  limit- 
ation or  reservation  on,  see  monogrraphic  note 
1  Am.  Dec.  44. 


As  to  Instrument  eonveylnv  or  affeetlnir  veal 

property,  In  evidence,  see  post  fi  1961  and  note. 

As  to  parol  to  add  to  or  vary  a  writlnsr>  see 

monog^raphlc  note  66  Am.  St.  Rep.  669. 

2.  RECITATION  IN  NOTARY'S  CERTIFI- 
CATE— May  be  contradicted. — The  facts  re- 
cited In  certificate  of  acknowledgement  of 
notary  public  attached  to  release,  and  receipt 
grlven  by  plaintiff  In  breach  of  promise  suit 
to  defendant,  are  only  prima  facie  presumed 
to  be  true,  and  can  be  contradicted  by  any 
evidence,  direct  or  indirect. — Moore  vs.  Hop- 
kins, 83  Cal.  270,  272,  23  Pac.  Rep.  318.  See 
notes  40  Am.  St.  Rep.  88;  54  Am.  St.  Rep.  154. 


§1949.    COUNTY    CLERKS    TO    KEEP    PBIVATE    PAPEBS    DEPOSITED. 

[Repealed.] 

History:     Enacted  March  11,  1872;    repealed  March  24,  1874,  Code  Amdts. 
1873-4,  p.  387. 


Tit.  Up  €ikm  in*  art.  in.]    RSM/ORDS — ^Ilf STRVMBNTS    AFFBCTING    RBALTY.      (2847)     9S  1900, 1061 


§  1950.  SEMOVAL  OF  PUBLIC  BEOOSDS.  The  record  of  a  conveyance  of 
real  property,  or  any  other  record,  a  transcript  of  which  is  admissible  in  evi- 
dence, must  not  be  removed  from  the  office  where  it  is  kept,  except  upon  the 
order  of  a  court,  in  cases  where  the  inspection  of  the  record  is  shown  to  be 
essential  to  the  just  determination  of  the  cause  or  'proceeding  pending,  or  where 
the  court  is  held  in  the  same  building  with  such  office. 

History:     Enacted  March  11,  1872;    amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  387. 


1.  Applied,  eited,  construed,  referred  to,  ete. 

2.  Wrongful  remoyal  of  record — ^Doee  not  affect 

competency. 

1.  APPIilBD,  CITBD,  CONSTRVBD,  RB- 
FBRRED  TO,  etc,  in:  People  ve.  Al^en,  IIS 
Cal.  264,  267p  46  Pac.  Rep.  827   (construed). 

As  to  preflmnptlOB  that  ordlaary  eourse  of 
bvalness  has  been  followed,  see  post  9 1968 
subd.   20  and  note. 

S.  -WRONGFUIi  RBMOVAIi  OF  RECORD— 
Doee  not  affect  competency* — ^A  trial  upon 
chargre  of  forgery  where  case  was  tried  in 
city  and  county  of  San  Francisco,  and  prose- 
cution, for  purpose  of  contradicting  and  im- 
peaching appellant,  who  had  testified  as  a 
witness,    was    allowed    to    introduce    over   ap- 


pellant's objection  an  original  judgment-roll 
in  case  which  had  been  tried  and  decided  in 
county  of  Santa  Clara,  contention  that  this 
was  error,  because  this  record  was  illegally 
taken  from  office  of  county  clerk  of  Santa 
Clara  County,  as  no  order  of  court  allowing 
its  removal  was  shown,  contrary  to  provi- 
sions of  this  section,  cannot  be  maintained. 
Whether,  or  not,  the  record  was  removed  from 
Santa  Clara  County  to  San  Francisco  without 
authority  may,  perhaps,  be  question  of  some 
consequence  to  person  who  removed  it,  but  Is 
of  no  consequence  in  case  at  bar;  its  com- 
petency as  evidence  in  San  Francisco  court  is 
in  no  way  dependent  upon  means  by  which 
it  was  brought  there. — People  vs.  Alden,  118 
Cal.  264,  267,  46  Pac.  Rep.  827. 


§1951.  INSTRUMENT  AFFECTINa  BEAL  PBOPEBTT  USED  AS  EVI- 
DENCE. Every  instrument  conveying  or  affecting  real  property,  acknowledged 
or  proved  and  certified,  as  provided  in  the  Civil  Code,  may,  together  with  the 
certificate  of  acknowledgment  or  proof,  be  read  in  evidence  in  an  action  or  pro- 
ceeding, without  further  proof;  also,  the  original  record  of  such  conveyance  or 
I  instrument  thus  acknowledged  or  proved,  or  a  certified  copy  of  the  record  of 
^  such  conveyance  or  instrument  thus  acknowledged  or  proved,  may  be  read  in 
evidence,  with  the  like  effect  as  the  original  instrument,  without  further  proof. 

History:  Enacted  March  24,  1874,  Code  Amdts.  1878>4,  p.  388;  amended 
March  1,  1889,  Stats,  and  Amdts.  1889,  p.  45 ;  by  Code  Commission,  Act  Mareh 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  248,  aet  held  uneonstitntional,  see  history, 
(5  ante. 

1.  Applied,  eited,  constmed,  referred  to,  eto. 

2.  Certified  eopy  admissible  where  original  not 

in  control. 

3.  Same — Evidence  of  execution. 
4-7.  Construction. 

8.  Copy  of  patent — ^Admissible  in  eyidenoe. 

9.  Deed  from  defendant  offered  by  plaintiff, 

admissible. 

10.  Delivery  of  deed — Copy  of  record  proof  of. 

11.  Same — ^Presumed  recorded  day  dated. 

12.  Father  presumed  competent. 

13.  Proof  of  writing-— By  original  or  record. 

14.  Record  of  release  of  mortgage — Admissible. 

15.  Section — Changes  rule  formerly  laid  down. 

16.  Same — Execution  and  contents  proved,  only 

modes. 

17.  Same — PMxes  when  certified  copy  of  record 

admissible. 

1.  APPLiIESD,  CITED,  CONSTRUED,  RB- 
FBRRBD  TO,  etc.,  In:  Brown  vs.  Griffith,  70 
Cal.  14.  15.  16,  11  Pac.  Rep.  500  (construed 
with  881865,  1894,  1919  ante);  Burroughs  vs. 
De  Gouts,  70  Cal.  861.  367,  11  Pac.  Rep.  784 
(construed);  Bennett  vs.  Green,  74  Cal.  425. 
429,   16   Pac.   Rep.   281    (construed);   Fresno   C. 


A  I.  Co.  vs.  Dunbar,  80  Cal.  680.  686,  22  Paa 
Rep.  276  (cited);  Eltzroth  vs.  Ryan.  89  CaL 
186,  189,  26  Pac.  Rep.  647  (cited);  Grant  vs. 
Oliver.  91  Cal.  168.  164.  27  Pac.  Rep.  696.  861 
(construed);  Grant  vs.  Oliver.  91  Cal.  168. 
163.  164.  27  Pac.  Rep.  696.  861  (applied); 
Green  vs.  Green,  103  Cal.  •  108.  Ill,  37  Pac. 
Rep.  188  (applied);  Murray  vs.  Tulare  I.  Co.. 
120  Cal.  811.  316,  49  Pac.  Rep.  663,  666,  62  Id. 
686  (cited);  De  Haven  vs.  Berendes,  136  Cal. 
178,  180,  67  Pac.  Rep.  786  (applied);  McGorray 
vs.  Robinson,  136  Cal.  812,  314.  67  Pac.  Rep. 
279  (construed);  McDouffall  vs.  McDougall, 
135  Cal.  316,  319,  67  Pac.  Rep.  778  (con- 
strued); City  of  Monterey  vs.  Jacks,  139  Cal. 
642,  667,  78  Pac.  Rep.  436  (cited);  Adams  vs. 
Hopkins.  144  Cal.  19,  84.  77  Pac.  Rep.  712 
(referred  to). 

As  to  breach  of  avreemeiit  to  sell  personal 
propertTy  preauinptioii  of  detriment^  see 
KERR*S  OYC.  CIV.  CODE  8  3309  and  note 
par.   4. 

A«  to  breach  of  agrreement  to  transfer  real 
property,  presnmptlon  of  detriment,  see 
KERR'S  CYC.  CIV.  CODE  8  3387  and  note. 
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As  to  certlfled  copy,  see  ante  §  1948  and  note. 

As  to  detriment  from  comrenlony  preenmed, 
see  KBRR'S  CYC.  CIV.  CODB  9  3336  and  note 
pars.    20,    21. 

A.S  to  private  wrltinsy  how  proved,  see  ante 
fi  1948. 

2.  CERTIFIRD  COPY  IS  ADIttlSSIBLB 
Vy^HKREQ     ORIGINAL     NOT    IN     CONTROL.>-A 

certified  copy  of  record  of  deed  acknowled^red 
by  party  executing:  It,  or  proved  by  sub- 
scribing witness,  may  be  read  In  evidence, 
with  like  efTect  as  original,  on  proof  by 
affidavit,  or  otherwise,  that  original  Is  not  in 
possession,  or  under  control,  of  party  pro- 
ducing certlfled  copy. — Bennett  vs.  Qreen,  74 
Cal.   426.   429,   16  Pac.  Rep.   281. 

8.  Evidence  of  execution. — ^A  certlfled  copy 
or  record  of  deed  is  prima  facie  evidence  of 
execution  of  deed  when  It  is  proved  that 
original  Is  not  in  possession  or  under  con- 
trol of  plaintiff. — Green  vs.*  Green,  103  Cal. 
108,  111,  87  Pac.  Rep.  188. 

4.  CONSTRUCTION.— Where  there  is  ques- 
tion as  to  existence  or  validity,  proof  of  writ- 
ing itself  must  be  made  in  manner  required 
In  this  section.— Grant  vs.  Oliver,  91  Cal.  158, 
164,    27    Pac.   Rep.   596,    861. 

5.  This  section,  adopted  in  1874,  speclflcally 
applies  to  every  Instrument  conveying  or 
affecting  real  property,  acknowledged  or 
proved,  and  certlfled,  and  changed  the  rule 
laid  down  in  Vance  vs.  Kohlberg,  60  Cal.  348. 
—Grant  vs.  Oliver,  91  Cal.  158,  166,  27  Pac. 
Rep.  596,  861. 

6.  This  section  was  added  as  a  new  sec- 
tion in  1874,  prior  to  which  time  it  was  held 
that  S  1919  ante  applied  to  cases  of  this  kind. 
—Grant  vs.  Oliver,  91  Cal.  158,  164,  27  Pac. 
Rep.  596,  861.  See  Vance  vs.  Kohlberg,  50 
Cal.  348. 

7.  This  section  relates  to  the  precise  sub- 
ject, flxes  rule,  and  determines  under  what  cir- 
cumstances and  upon  what  proof  certified 
copy  of  record  of  private  conveyance  or  in- 
strument affecting  real  property  is  admissible. 
The  decision  in  Campbell  vs.  Thompson,  49  Cal. 
210,  was  made  on  facts  occurlng  before  this 
section  was  adopted. — ^Brown  vs.  Griffith,  70 
Cal.    14,    16,    11    Pac.   Rep.    500. 

8.  COPY  OF  PATENT  may  be  introduced 
in  evidence  without  proof  of  loss  of  original. 
— Eltzroth  vs.  Ryan,  89  Cal.  135,  139,  26  Pac. 
Rep.    647. 

9.  DBBD  FROM  DEFENDANT  OFFERED 
BY  PLAINTIFF,  ADMISSIBLE.— Where  deed 
was  put  In  evidence  by  plaintiff,  without  any 
restriction  or  statement  limiting  its  effect 
as  evidence,  when  it  came  from  possession  of 
defendant  it  required  no  extraneous  evidence 
to  make  its  admission  proper  under  this  sec- 
tion of  code.— McDou gall  vs.  McDougall,  135 
Cal.  316,  319,  67  Pac.  Rep.  778. 

10.  DELIVERY  OF  DEED— Copy  of  record 
proof  of. — ^The  authenticated  copy  of  record  is 
prima  facie  evidence  of  genuineness,  due  exe- 
cution, and  dellv.ery  of  original  deed. — Anthony 
vs.  Chapman.  65  Cal.  78,  76,  2  Pac.  Rep.  889; 
Green  vs.  Green,  103  Cal.  108,  111,  37  Pac.  Rep. 
188;  Davis  vs.  Pacific  Imp.  Co.,  118  Cal.  46,  49, 
50  Pac.  Rep.  7. 


IL     Pre«amed    recorded    day    dated. — In    an 

action  by  plaintiff  to  quiet  title  to  lands 
described  in  complaint,  where  plaintiff  In- 
troduced and  read  in  evidence  record  of  deed, 
dated  December  29,  1891,  made  by  Stephen  W. 
McGorray  to  plaintiff,  describing  lands  as 
described  in  complaint,  which  deed  was  signed, 
acknowledged,  and  recorded  day  of  its  date, 
and  no  objection  was  made  to  deed  or  record 
thereof  being  read  in  evidence,  it  was  admis-  . 
Bible.  It  carried  with  it  presumption  that  It 
was  delivered  on  day  of  date. — McGorray  vs. 
Robinson,   186   Cal.   312,   314,   67   Pac.   Rep.   279. 

11.     FATHER     PRESUMED     COMPETENT.^  t 

A  father  Is  prima  facie  presumed  to  be  com- 
petent to  have  care  and  custody  of  his  child, 
and  can  be  deprived  of  his  right  only  by  an 
affirmative  showing  that  he  is  incompetent.— 
Guardianship  of  Galleher  (Cal.  App.  Ct,  Dec. 
8,  1905),  1  Cal.  App.  Dec  (Whiting)  841,  845. 
84  Pac.  Rep.  852. 

18.  PROOF  OF  'WWtmUG—Br  orlfflaal  or 
record.— Where  private  writing  Is  required,  for 
any  purpose,  to  be  recorded,  proof  of  public 
recordation  may  be  made  by  Introduction  in 
evidence  of  record  Itself,  or  by  certlfled  copy 
thereof;  but  proof  of  writing  itself,  where 
there  is  question  as  to  its  existence  or  validity, 
must  be  made  in  manner  required  by  this 
section.- Grant  vs.  Oliver,  91  Cal.  158.  164 
27  Pac.   Rep.    596,   861. 

14.  RECORD  OF  RELEASE  OF  MORT-  y 
GAGE — AdmlMtble. — There  Is  no  merit  in  ob-  [ 
Jectlon  to  admission  in  evidence  of  record  of  ' 
release  of  mortgage,  contained  in  official  ) 
books  of  records  of  county,  based  on  ground 
that  original  was  unaccounted  for.  Trial 
was  had  long  after  amendment  of  this  sec- 
tion, allowing  introduction  of  original  record 
"without  further  proof."— Adams  vs.  Hopkins, 
144  Cal.   19,   34,   77  Pac.  Rep.  712,  718. . 

10.  SECTION— ^Chaases  rule  formerly  laid 
down. — This  section  was  added  as  new  sec- 
tion in  1874.  As  it  applies  specifically  to 
"every  Instrument  conveying  or  affecting  real 
property,  acknowledged  or  approved  and 
certified,"  it  Is  manifest  that  It  was  intended 
to  change  rule  laid  down  in  Vance  vs.  Kohl- 
berg, 50  Cal.  346,  348,  making  S 1919,  ante 
appllcable.^-Grant  v«.  Oliver,  91  Cal.  158,  163, 
27   Pac.   Rep.   596,   861. 

141.  ExecatioB  and  contents  proved,  only 
modes. — While  fact  of  existence  of  record  can 
be  proved  only  by  original  record,  or  by  copy 
thereof  certified  by  legal  keeper  of  record, 
if  the  execution  and  contents  of  such  deed 
conveying  real  property  are  required  as  evi- 
dence, it  can  be  had  only  as  provided  in  this 
section,  and  after  proof  that  original  is  not  In 
possession  or  under  control  of  party  offering 
evidence. — Burroughs  vs.  De  Couts,  70  Cal.  361, 
367,   11   Pac.   Rep.   784. 

17.  Fixes  when  certlfled  copy  of  record 
admissible. — ^This  section  relates  to  precise 
subject,  fixes  rule,  and  determines  under 
what  circumstance  and  upon  what  proof  a 
certified  copy  of  record  of  private  conveyance 
or  instrument  affecting  real  property  is  ad- 
missible.—Brown  vs.  Griffith,  70  Cal.  14,  16,  11 
Pac.   Rep.   600. 
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CHAPTER  IV. 

ICATBRIAL  OBJECTS  PRESENTED  TO  THE  SENSES,  OTHER  THAN  WRITINGS. 

S  1954.    Material  objeets. 

§  1954.  MATEBIAL  OBJECTS.  Whenever  an  object,  cognizable  by  the  senses, 
has  such  a  relation  to  the  fact  in  dispute  as  to  afford  reasonable  grounds  of  belief 
respecting  it,  or  to  make  an"  item  in  the  sum  of  the  evidence,  such  object  may 
be  exhibited  to  the  jury,  or  its  existence,  situation,  and  character  may  be  proved 
(  by  witnesses.  The  admission  of  such  evidence  must  be  regulated  by  the  sound 
discretion  of  the  court. 

History:     Eziacted  March  11,  1872. 


I 


1.  Applied,  eited,  constrned,  referred  to,  etc. 

2.  Articles  admitted — Blood-stained  clothing. 

3.  Same — Shirts  and  cuffs  with  marks  identified. 

4.  Disputed  comer — ^Established  by  natural  ob- 

jects. 

1.  APPLIED,  CITED,  CONSTRITBD,  RE- 
FBRRED  TO,  etc.,  in:  Thomas  F.  Co.  vs.  Start, 
107  CaL  206,  209,  40  Pac.  Rep.  886  (cited); 
People  vs.  Westlake,  184  CaL  606,  607.  66  Pac. 
Kep.  781  (construed);  People  vs.  Antony,  146 
Cal.  124,  132,  79  Pac.  Rep.  868  (construed). 

9l  ARTICLES  ADMITTfiD— .Blood-stained 
elothlnff. — In  trial  upon  charge  of  murder,  a 
reversal  was  claimed  upon  ground  that  blood- 
stained clothing  of  defendant,  the  matting  and 
razor  found  in  closet,  etc.,  were  not  properly 
before  jury  for  consideration,  or  used  by  dis- 
trict attorney  during  his  argument,  because, 
when  offered  and  received  in  evidence,  they 
were  not  then  "exhibited  to  the  Jury,"  within 
provision  of  this  section.  There  is  nothing  In 
this  point,  and  It  is  made  on  face  of  record, 
which  shows  explicitly  that  they  were  so  ex- 
hibited.— ^People  vs.  Antony,  146  Cal.  124,  132, 
79  Pac  Rep.  868. 

a.     Shirts  and  ealls  with  marks  IdeatUled.^ 

In   trial  of  defendant   for  murder  of   one  R. 


R.  Watts,  where  officer  found  in  his  room 
among  other  articles  a  valise,  containing  some 
Bhirts  and  cuffs;  that  one  of  cuffs  were  marked 
with  initials  "R.  R.  W.";  the  wagon  driver 
for  the  Union  Laundry  was  shown  shirts  and 
said  mark  was  same  as  laundry  shirts  he  de- 
livered to  deceased;  that  mark  had  never  been 
in  Union  Laundry  before,  and  mark  corre- 
sponded with  marks  on  laundry  book;  that  he 
knew  laundry  delivered  to  deceased  bore  upon 
it  mark  upon  shirts,  and  it  was  mark  upon 
laundry  books,  under  this  section  shirts  and 
cuffs  were  properly  allowed  in  evidence  after 
preliminary  proof. — People  vs.  Westlake,  184 
Cal.  606,  606,  66  Pac.  Rep.  731. 

4.  DISPUTED  CORNBR— Bstabllshed  by 
natural  objeets. — In  an  action  In  ejectment,  in 
establishing  disputed  corner,  those  objects  in- 
tended to  witness  corner,  and  referred  to  in 
notes  of  original  survey  as  being  nearest  to 
corner,  are,  when  satisfactorily  established, 
stronger  evidence  than  objects  more  remote 
oan  be,  and.  in  this  view,  a  witness-tree  and 
accompanying  stumps,  claimed  to  have  been 
found,  taken  in  connection  with  other  objects, 
are  to  be  regarded  as  controlling  circum- 
stances.—Reynier  vs.  Blton,  183  Cal.  804,  807, 
66  Pao,  Rep.  748, 


CHAPTER  V. 

INDIRECT   BVTDBNCB,    INFERENCES,    AND    PRESUMPTIONa 


S  1957.  Indirect  evidence  classified. 

§  1958.  Inference  defined. 

§  1959.  Presumption  defined. 

§  1960.  When  an  inference  arises. 


S  1961.    Presumptions  may  be  controverted,  when. 
§  1962.    Specification  of  conclusive  presumptions. 
§  1963.    All  other  presumptions  may  be  contro- 
verted. 


§1957.    INDISBOT  EVIDENOE  CLASSIFIED.     Indireet  eyidence  is  of  two 

kinds : 

1.  Inferences;  and, 

2.  Presumptions.  History:    Enacted  Marsh  11, 1872. 


1.  Applied,  cited,  construed,  referred  to,  etc 

2.  Evidence  raising  presumption — Jury  may  draw 

inferences. 

3.  Finding  against  presumption — ^Reviewable  on 

appeal. 

1.     APPLIKD,     CITED,     CONSTRUED,     RE- 
FERRED  TO,   etc..   in:    McKeever  vs.  Market 


St  K.  Co.,  69  Cal.  294,  800  (cited);  Estate  of 
Bauer,  79  Cal.  804,  806,  308,  21  Pac.  Rep.  759 
(cited);  Monterey  Co.  vs.  Cushlngr,  88  Cal.  607, 
610,  23  Pac.  Rep.  700  (construed);  Donnelly 
vs.  Rees,  141  Cal.  56,  63,  74  Pac.  Rep.  433 
(cited);  People  vs.  Donnolly,  143  Cal.  894,  398, 
77   Pac.  Rep.   177   (construed). 
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ri»i.  IV. 


a.  BTIDBBrCB  R^JSIBTG  PRE817VPTION— 
Jury  may  draw  inferaices.~Evldence  is  in- 
direct, as  well  as  direct— conslstingr  of  Infer- 
ences and  presumptions— and  it  is  code  law, 
that,  upon  trial  of  case,  evidence  may  be 
griven  of  any  facts,  from  which  facts  in  is- 
sue are  presumed,  or  are  logically  inferable; 
and  Jury  by  exercise  of  their  judgment  or 
reason,  warranted  by  consideration  of  usual 
propensities  or  passions  of  men,  may  make 
such  deductions,  or  draw  such  inferences  from 
facts   proven,   as   will   establish   ultimate   fact 


or  facts  in  issue. — ^People  vs.  Donnolly.  143  Cal. 
304,  898,  77  Pac.  Rep.  177. 

8.  FINDING  AGAINST  PRBSUUPTION— 
RcTle'wable^ — ^To  say  that  burden  of  proof  is 
upon  party  is  equivalent  to  saying  that  pre- 
sumption is  against  him.  Presumption  is  in- 
direct evidence,  and,  if  not  controverted,  "Jury 
are  bound  to  find  according  to  presumption." 
A  finding  against  such  presumption  is  finding 
against  evidence,  and  is  to  be  reviewed. — 
Monterey  Co.  vs.  Cushing,  88  Cal.  607,  610,  23 
Pao.  Rep.  700. 


§  1968.  INFEBBNCE  DEFINED.  An  inference  is  a  deduction  which  the  rea- 
son of  the  jury  makes  from  the  facts  proved,  without  an  express  direction  of  law 
to  that  eflfect.  History:     Enacted  March  11,  1872. 


1.  Applied,  cited,  construed,  referred  to,  etc. 

2.  Chastity — May  be  inferred  by  jury. 

3.  Distinction    between    presumption    and   infej> 

ence,  thin. 

4.  Drawing  inference— Question   of   law,   when; 

when  of  fact. 

5.  Inference  of  fact — To  be  drawn  by  jury. 

1.  APPLIJB3D,  CITBO,  CONSTRURD,  RB- 
FBRRED  TO,  etc.,  in:  McKeever  vs.  Market 
St.  R.  Co.,  59  Cal.  294,  800  (cited);  White  vs. 
White,  82  Cal.  427,  438,  28  Pac.  Rep.  276.  7 
L.  R.  A.  799  (construed);  Wallace  vs.  Slsson, 
114  Cal.  42,  46,  46  Pac.  Rep.  1000  (construed); 
People  vs.  O'Brien,  130  CaL  1,  7,  62  Pac  Rep. 
297    (construed). 

As  to  declarations  of  third  persona,  properly 
excluded,  see  Kilburn  vs.  Ritchie.  2  Cal.  146. 
148. 

2.  CHASTITY— May    be   inferred    by   Jnnr*— 

Under  this  section  and  {1980  ante,  there  may 
be  an  Inference  of  chastity  of  woman  by  jury, 
and  Jury,  in  absence  of  evidence  to  contrary, 
should  so  infer. — People  vs.  O'Brien,  130  Cal. 
1.  7,  62  Pac.  Rep.  297. 

8.  DISTINCTION  BETWBBN  PrUBSUMP- 
TION  AND  INFBRBNCB,  THIN. — **The  distinc- 
tion between  presumption  of  law,  and  one  of 


fact,  or  an  Inference  from  facts,  is  sometimes 
very  thin,  but  treating  question  arising:  on 
testimony  here  as  one  of  fact,  it  is  both 
loerlcal  and  .lust  to  hold  that  connection  illicit 
in  its  oriffin  will  be  presumed  to  continue  to 
be  so  until  some  changre  Is  established  oy 
evidence.  Whatever  be  character  of  presump- 
tion, 'It  cedes  to  a  contrary  probation.'  In 
fact.  It  is  not  necessary  to  decide  here 
whether  presumption  is  one  of  law  or  of  fact, 
for  in  either  case  it  is  rebuttable."— White  vs. 
White,  82  CaL  427,  488,  23  Pac.  Rep.  276,  ?  L 
R.  A.  799. 

4.  DRATinNG  INFBRBNCE-^veatlon  of 
law,  wfceni  when  of  faet* — Whether  particular 
inference  can  under  any  circumstances  be 
drawn  from  certain  evidence  is  question  of 
law,  but  whether  inference  shall  In  any  par- 
ticular case  be  drawn  from  evidence  is  ques- 
tion of  fact. — ^Wallace  vs.  81sson,  114  Cal.  42. 
46,  46  Pac  Rep.   1000. 

0.  INFERENCE  OF  FACT— To  be  drawn  by 
Jury. — ^An  Inference  of  fact,  where  it  does  not 
arise  as  presumption  of  law,  must  be  drawn 
by  Jury,  whose  duty  It  is  to  pass  upon 
sufficiency  or  insufficiency  of  evidence. — People 
vs.  Messersmith.  61  CaL   246,   249. 


§  1959.    PBESXTMPTION  DEFINED.    A  presumption  is  a  cleduction  which  the 
law  expressly  directs  to  be  made  from  particular  facts. 

History:     Enacted  March  11,  1872. 


L    In  General 

1.  Applied,  cited,  constraed,- referred  to,  etc 
8.  Constitution — Provision  from  that  of  an- 
other  state— Same   construction — ^Infer- 
ence and  presumption. 

3.  Deed — In  law  absolute  conveyance. 

4.  Divorce  —  Baseless    charge    of    infamous 

character — Su  ff  ering. 
6.  Error — Presumed  to  work  injury. 

6.  Facts   not   constituting   crime — Presumed 

no  crime. 

7.  Fraud — Presumption    against  —  Evidence 

to  overcome. 
8-10.  Instruction  as  to  presumption — Abstract- 
Jury  bound  by  presumption,  when. 

11.  Libelous  publication — ^Malice  rebuttable. 

12.  Mftrriage— Validity  of  second. 


13.  Pleading  should  be  positiTe— Facta  pre- 
sumptively known. 

14-16.  Presumption  —  Definition  — Of  fact — Of 
law. 

17,18.  Presumptions,  when  conflicting  —  Which 
adopted. 

19.  Public   lands  —  Deemed   all   have   passed 

from  government. 

20.  Real  property — Right  of  possession  of. 

21.  Trust  —  Presumption   of   from   proof  of 

facts — Rebuttable.    • 

22.  Trustee  —  Competency   of   as   distributee 

presumed. 

23.  Will —Intention  prevails  as  against  pro- 

sumption. 

n.    Presumptions  Generally — Instaneas. 
24-j612.  Specific  instances. 
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I.     IN  aBNBRAIi. 

1.  APPIiIBDy  CITBDy  COlfSTRUlSD,  BB- 
B^BOUUfiD  TOy  etc.,  in:  People  va.  Walden,  61 
CaL  588.  689  (applied);  Tulley  va.  Tranor.  68 
Cal.  274,  278  (applied):  Bullard  va.  Hla 
Creditora,  66  Cal.  600.  606  (applied);  People 
va.  Riley.  76  Cal.  98,  100,  16  Pac.  Rep.  544 
(cited);  Eatate  of  Bauer,  79  Cal.  804.  807,  808, 
21  Pac.  Rep.  759  (cited);  Hunter  va.  Hunter, 
111  Cal.  261.  268,  16  Am.  St.  Rep.  180.  43  Pac. 
Rep.  756,  81  L.  R.  A.  411  (applied);  Latta  va. 
Tutton.  122  Cal.  279,  282,  64  Pac.  Rep.  844 
Cconatrued);  Flaher  va.  Mclnerney.  137  Cal. 
28.  84,  92  Am.  St  Rep.  69,  69  Pac.  Rep.  622, 
907  (cited);  Alferlta  va.  Arrlvillaga,  143  Cal. 
646.  647.  77  Pac.  Rep.  667  (conatrued);  People 
va.  Wong  Sang  Lung  (Cal.  App.  March  8. 
1906),  84  Pac.  Rep.  848  (conatrued  aa  requiring 
deduction  only  in  caaea  mentioned  in  §1962 
poat). 

2.  CONSTITUTION — ^Provlaloii  from  that  of 
mother  »tate— Same  coBatmctlon.— Provialon 
of  conatitutlon,  aimllar  to  that  of  other  atatea. 
legal  preaumption  ia  that  language  waa  uaed 
with  reference  to  Interpretation  put  upon  it 
by  courta  in  other  atatea. — ^Bx  parte  Liddell. 
98  Cal.  633.  836,  29  Pac.  Rep.  251. 

Preaumption  under  thia  aection  not  to  be 
deduced,  except  in  caaea  named  in  §1962  poat 
—People  va.  Wong  Sang  Lung  (Cal.  App. 
March  8,  1906).  84  Pac,  Rep.  843. 

COURT  CANNOT  '  CHANGES  INPBRBNO»— 
May  declare  premunpt Ion.— While  under  our 
conatitution.  which  prohiblta  courta  from 
charging  upon  matter  of  fact  a  court  cannot 
Inatruct  Jury  that  any  fact  la  an  "inference" 
from  another  fact— .aa  an  Inference  la  defined 
by  §  I960  post— Court  ia  authorlaed  to  declare 
preaumption  of  law.— People  va.  Riley.  76  Cal. 
98.  100,  16  Pac.  Rep.  644. 

S.  DBBSD — ^In  law  absolute  eonveyance. — ^It 
is,  of  course,  the  universal  rule  that  presump- 
tion of  law,  Independent  of  proof,  la  that  a 
deed  ia  what  it  purporta  to  be,  viz.  an  ab- 
aolute  conveyance,  and  that  this  presumption 
must  prevail  unless  evidence  to  contrary  ia 
entirely  plain  and  convincing.— Wadleigh  va. 
Phelpa,  82  Cal.  Dec.  161,  167,  87  Pac  Rep. 
98. 

.4»  DIVORCB— Baseless  charge  of  tofamims 
conduct  — 9aifeHng.—Where  action  of  divorce 
on  ground  of  cruelty  from  charges  of 
pregnancy,  concealed  at  time  of  marriage, 
which  court  found  falae,  chargea  preaumed  to 
have  had  their  natural  conaequence,  and  that 
it  waa  no  more  necessary  to  prove  that  it 
Induced  suffering  than  to  prove  that  bodily  In.- 
Jury  is  followed  by  pain.— Haley  vs.  Haley 
(Cal.  May  28,  1887),  14  Pac.  Rep.  92.  98. 

5.  BRROBr-Presnmed  to  work  Injiiry-— 
Every  error  ia  prima  facie  an  injury  to  party 
againat  whom  it  la  madc-Jackaon  va.  Feather 
R.  &  Q.  W.  Co.,  14  Cal.  18,  26;  Galnea  va.  Fall. 
15  Cal.  63;  Carpenter  va.  WlUlamaon,  25  Cal. 
154,  167;  Lally  va.  Wise,  28  Cal.  639;  Norwood 
vs-Kenfleld.  80  Cal.  398;  Rice  va.  Heath.  39 
Cal.  609,  612;  Sweeney  vs.  Reilly,  42  Cal.  402; 
People  vs.  Murphy.  47  Cal.  103;  Leonard  vs. 
Kingsley,  60  Cal.  628;  Ponce  vs.  McElvy,  61 
Cal  222;  People  vs.  Furtado,  67  Cal.  346,  347; 
Duff  vs.    Duff,    71   Cal.    613.    527,    12    Pac.   Rep. 


^70;  Cleary  vs.  City  R.  Co.,  76  Cal.  240,  24'2. 
18  Pac  Rep.  269;  Hausman  vs.  Hausllng,  78 
Cal.  283,  20  Pac  Rep.  570;  Storch  vs.  McCain, 
86  Cal.  304,  808,  24  Pac.  Rep.  639;  People  vs. 
Ah  Own,  86  Cal.  680.  684,  24  Pac.  Rep.  780; 
Blakely  vs.  Blakely,  89  Cal.  324,  326,  26  Pac. 
Rep.  1072;  Thelin  vs.  Stewart,  100  Cal.  372,  34 
Pac  Rep.  861;  People  vs.  Richards,  186  Cal. 
127,  128,  68  Pac.  Rep.  477. 

«.     FACTS     NOT     CONSTITUTING     CRIME}— 
Presamed  no  crime. — If  facts  stated  in  Indict-    > 
ment  are  true,  and  yet  do  not  constitute  crime, 
preaumption     ia     that     no     crime     haa     been 
charged. — ^People  va.  Slmpton,  188  Cal.  867,  869,   j 
66  Pac.  Rep.  884. 

7.  FRAUD — ^PreemBptlon  against — ^Bvldeace 
to  oTereome. — ^It  may  require  more  evidence  to 
overcome  presumption  that  one  has  not  com- 
mitted an  affirmative  or  positive*  fraud  than 
that  he  has  not  denied  an  honest  debt.  It 
ia  obvioua,  however,  that  auch  difference 
ahould  be  called  to  attention  of  jury,  If  at  all, 
in  language  of  careful  dlacrimination.  lest 
they  should  be  led  to  belief  that  mere  pre- 
ponderance of  evidence  will  not  Justify  verdict 
of  guilty  of  fraud  in  civil'  case. — Bullard  va. 
Hia  Creditora,  66  Cal.  600,  606. 

8.  INSTRUCTION  AS  TO  PRE3SUMPTION— 
Abstract. — ^Inatruct ion  that  preaumption  aa  to 
meaaure  of  damagea  ia  diaputable  (quaere 
whether  it  la)  purely  abatract  where  there  la 
no  evidence  tending  to  rebut  preaumption,  but 
error,  if  any,  in  griving  it,  ia  not  ground  for 
reveraal,  where  it  doea  not  appear  Jury  were 
mialed.— Hill  va.  Flnigan,  77  Cal.  267,  279,  11 
Am.  St.  Rep.   279,  19  Pac.  Rep.  494. 

0.  ''Is  presamed  to  bey**  Intends  legal  pre- 
snmptlon. — The  expression  *'is  presumed  to  be." 
Indicates  that  it  was  intended  to  establish 
legal  presumption  to  operate,  and  which  could 
operate,  only  at  trial  of  cause. — ^Tulley  vs. 
Tranor,  63  Cal.  274,  278. 

10.  Jury  bound  by  presumption  nncon- 
tro-^erted. — ^A  preaumption  (unless  declared  by 
law  to  be  conclusive)  may  be  controverted  by 
other  evidence,  direct  or  indirect,  but  unless 
so  controverted.  Jury  are  bound  to  find  ac- 
cording to  presumption. — Estate  of  Bauer,  79 
Cal.  804,  807,  21  Pac.  Rep.  769. 

See  post  fi  1961. 

11.  lilBBLOUS  PUBLICATION  —  Malice  re- 
buttable.— The  presumption  of  malice  in  fact 
from  libelous  character  of  publication  Is  not 
conclusive  but  disputable,  and  defendant  had 
right  to  rebut  it  by  any  proper  evidence. — 
Chllders  vs.  San  Jose  M.  P.  ft  P.  Co.,  105  Cal. 
284.  291.  46  Am.  St.  Rep.  40,  88  Pac.  Rep.   903. 

See  KISRR'S  CVC.  CIV.  CODE  §  48  and  note 
para.  11-17,  84.  ^ 

U.     MARRIAOB— Validity     of     second.— The 

presumption  of  validity  of  second  marriage 
will  prevail  over  presumption  that  first  hus- 
band waa  atill  living  and  undlvorced.  where 
not  heard  from  for  four  and  a  half  years,  in 
absence  of  proof  that  first  husband  was  then 
living.— Hunter  va.  Hunter,  111  Cal.  261,  268, 
16  Am.  St.  Rep.  180.  43  Pac.  Rep.  766,  31  L. 
R.   A.   411. 

18.  PliBADINO  SHOUIiD  BB  POSITIVB^ 
Pacta      presumptlT^y      known. — ^When,      from 
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nature  of  fact  alleged,  It  must  be  presump- 
tively within  knowledge  of  defendant,  answer 
should  be  positive,  one  way  or  the  other,  and 
a  denial  according  to  his  recollection  will  be 
considered  as  an  fevaalon. — San  Pranolsco  Q. 
Co.  vs.  San  Francisco,  9  Cal.  458,  465,  467;  Ord 
vs.  Uncle  Sam,  18  Cal.  370.  872;  Kuhland  vs. 
Sedgwick,  17  Cal.  128,  127;  Brown  vs.  Scott,  26 
Cal.  189,  196;  Curnow  vs.  Happy  V.  B.  G.  & 
H.  Co.,  68  Cal.  262,  266.  9  Pac.  Rep.  149; 
Loveland  vs.  Garner,  74  Cal.  298.  300,  16  Pac. 
Rep.  844;  Mulcahy  vs.  Buckley.  100  Cal.  484. 
489,  35  Pac.  Rep.  144. 
J       See  note  70  Am.  Dec.  626,  629,  634. 

14.  PRESUMPTION  —  Dellnltlon  of.  —  Pre- 
Rumption  is  deduction,  which  law  expressly 
directs  to  be  made  from  certain  facts,  and, 
unless  controverted,  finding  must  be  according 
to  presumption.— Alferitz  vs.  ArrlviUaga,  148 
Cal.  646,  647,  77  Pac.  Rep.  667. 

Implied  only  when  record  •Heat. — ^Presump- 
tion which  law  implies,  in  support  of  Judg- 
ments of  courts  of  general  jurisdiction,  arises 
only,  with  respect  to  jurisdictional  facts,  con- 
concerning  which  the  record  Is  silent— Latta 
vs.  Tutton,  122  Cal.  279,  282.  64  Pac.  Rep. 
844. 

15.  Of  faet— ExdiislTo  province  of  J«ry« — 
Presumptions  of  fact  fall  within  exclusive 
province  of  Jury,  and  to  Instruct  jury  that 
existence  of  one  fact  must  be  presumed  from 
existence  of  another,  is  an  Interference  with 
exclusive  province  of  Jury.— People  vs.  Waldeu, 
61  Cal.  688,  589;  Stone  vs.  Geyser.  Q.  M.  Co., 
52  Cal.  315.  318;  People  vs.  Carrlllo,  64  Cal. 
63,  64;  People  vs.  Wong  Ah  Ngow,  64  Cal.  151, 
153;  Helbing  vs.  Svea  Ins.  Co..  54  Cal.  166,  168; 
People  vs.  Mitchell,  65  Cal.  236,  238;  People  vs. 
Messersmith,  61  Cal.  246,  248;  People  vs. 
Williams,  73  Cal.  531,  534,  16  Pac.  Rep.  97; 
Scott  vs.  Wood,  81  Cal.  398,  405,  22  Pac.  Rep. 
871;  Kauffman  vs.  Maier.  94  Cal.  269.  283,  29 
Pac.  Rep.  481,  18  L.  R.  A.  124. 

16.  Presumption  of  law  need  not  be  stated 
nor  averred.— Henke  vs.  Eureka  B.  Assoc,  100 
Cal.   429,   433,   34   Pac.  Rep.   1089. 

Same — Tbe  most  reasonable  that  ease  allows. 

Every  system   of  law  must,  from  necessity. 

indulge  in  presumptions  in  certain  cases.  The 
presumption  may  be  arbitrary,  but  still  In- 
dispensable. Questions  must  be  settled,  and 
all  that  can  be  done  is  to  adopt  most  reason- 
able presumption  that  case  allows;  and  as 
presumptions  must  be  indulged,  in  such  cases, 
it  becomes  most  important  that  some  certain 
and  constant  rule  should  be  adopted.— Ashbury 
vs.  Sanders,  8  Cal.  62,  64. 

17.  PRESUMPTIONS  CONFUCTING  —  That 
Is  adopted  whicb  maintains  Jndgment.— Whip- 
ley  vs.  Flower,  6  Cal.  630,  632. 

18.  Indulged  only  In  absence  of  facts.— 
Presumptions  are  indulged  only  to  supply  ab- 
sence of  facts.  There^  can  be  no  presumptions 
against  ascertained  and  established  facts. — 
NJeto  vs.  Carpenter,   21   Cal.   456,  489. 

19.  PUBLIC  LANDS— Deemed  all  haTe 
passed  from  KOTcmment.— Presumption  raised 
by  statute  (Stats.  1856  p.  64)  is  "that  all  lands 
in  this  state  shall  be  deemed  to  have  passed 
from  grovernment   to  private  parties."— Burdge 


vs.  Smith,  14  Cal.  880.  88S;  Smith  ts.  Doe,  16  Cal. 
101,    106. 

20.  REAIi  PROFBRTT— RIsM  of  yommtmmtmu 

of. — ^The  right  of  possession  of  real  estate  is 
founded  upon  doctrine  of  presumption. — 
Bequette  vs.  Caulfleld.  4  Cal.  278,  279;  Conger 
vs.  Weaver.  6  Cal.  648,  668;  Bird  vs.  Lisbros. 
9  Cal.   1,  6. 

21.  TRUST— Presumption  of  front  proof  of 
facts — ^Rebuttable. — A  presumption  of  trust 
arises  upon  proof  of  facts  upon  which  It  is 
predicated,  without  further  proof  as  to  real 
intention  of  parties.  It  may  be  removed  or 
overcome  by  proof  that  between  party  ad- 
vancing money  and  grantee  no  trust  was  in- 
tended in  favor  of  former. — Tryon  vs. 
Huntoon,  67  Cal.  826,  327,  7  Pac.  Rep.  741. 

22.  TRUSTEE  —  Competency  of  as  dls- 
tribntee  presumed. — ^Where  court  has  made  dis- 
tribution to  trustee,  it  will  be  presumed  in 
support  of  such  Judgment  that  distributee  has 
power  to  accept  and  was  a  person  competent 
to  act  as  trustee. — Kauffman  vs.  Foster.  2  Cal. 
App.  Dec.  (Whiting)  778.  780,  86  Pac.  Rep.  1108. 

23.  IVILli — Intention  prevails  ttgwdnmt  pre- 
sumption.— While  courts  will  presume  that 
testator  meant  to  deal  with  that  property  only 
over  which  he  had  power  of  testamentary  dis- 
position .  this  presumption  will  not  prevail 
against  unequivocal  intention  expressed  In 
will.— Estate  of  Smith,  108  Cal.  116.  119,  40 
Pac.  Rep.  1037. 

n.      PRESUMPTIONS,    aENBRAL£.Y— 

INSTANCES. 

24.  Acceptance  of  ffrant. — Donner  vs.  Palm- 
er, 31  Cal.  600,  525;  De  Levillam  vs.  £^vans,  89 
Cal.  120,  122.  128. 

25.  Ac<!Ount  of  executrix,  settled  and  estate 
dellTcredy  from  ber  resignation. — Estate  of 
Allen,  78  Cal.  581,  584,  20  Pac.  Rep.  679. 

26.  Ackno'wledgmenty  notary  public  baving 
no  recollection  of  tbe  particular  transaction, 
bis  eertlllcate  states  facts. — ^Baldwin  vs.  Born- 
heimer,  48  Cal.  433,  436. 

27.  Adoption  of  ebild,  none  by  person  witb 
wbom  living. — Estate  of  Romero,  76  Cal.  879. 
381,  17  Pac.  Rep.  484. 

28.  AdTUncea&entf    from    deed    to    eblldren, 

purchase  by  father. — Humb  vs.  Meblus,  16  Cal. 
850,  856. 

22.  Adverse  possession^— In  aubordination  to 
legal  title,  defendant  more  than  five  years  in 
possession,  unless  shown  otherwise. — Sharp  vs. 
Daugney,  88  Cal.  505,  612. 

80.  Same — All  coming  Into  posseoslouy  after 
action  of  ejectment,  come  in  under  defendant 
and  may  be  ejected  under  writ. — ^Huerstal  vs. 
Muir.  64  Cal.  460,  462,  2  Pac  Rep.  8S. 

31.     Attdavlt,    absence    of    venue    fromk,    not 

fatal,  if  contains  title  of  court  and  cause, 
usual  Jurat,  signature,  seal  and  certificate  of 
notary  public. — ^Reavis  vs.  Cowell.  66  Cal.  688, 
689. 

82.  Agency — Assumption  of  autborlty  prima 
facie  evidence.— KERR'S  CYC.  CIV.  CODE 
(2205  and  note  pars.  11-13,  18,  21;  §8309  and 
note  par.    10;   S  2319   and   note   par.    62. 

88.     (iome — Continues,  former  agent  still  act- 
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Ins,  te  tormet  eapadtr-— RBBR^S  OTC.  CTV. 
CODB  fi23S4  axMl  note  par.  7;  Quinn  vs.  Dtm- 
bach.  75  Cal.  169,  162,  7  Am.  St.  Rep.  188,  16 
Pac.  Rep.  762. 

M.      Asent,      eeMitmettrely      tmrnt^^f      usee 

money  of  estate  In  redemption  or  payments. — 
I>e  Mallash  vs.  De  MalUffh,  77  Cal.  126,  128, 
19   Pac.   Rep.   266. 

SS.  Saoftc — Contlimed  te  same  eiploymeat^ 
avtli^rlty  coatlnaes. — ^Hosklns  vs.  Swain,  61 
Cal.  338,   841. 

See  KBRR'S  CYC.  CIT.  CODES  9$  2804-2826 
and  notes. 

36.  Affreemcat  reduced  to  wrltlns,  expresses 
-whole  contract,  any  other  intention  excluded. 
— Brannan  vs.  Mesick,  10  Cal.  94,  104. 

57.  Asiievltvnd  land,  possession  Is  pinof  at 
ownersUp  against  treopasser.  —  Bilrdgre  TS. 
Smith,  14  CaL  880,  888. 

58.  Alcalde — Anthortty  to  n^ake  vnuits,  pre- 

-Reynolds  vs.  West,   1   Cal.   822,   826. 

Same — ^Deed  made  by  laTrfnl  aatborlty. — 

Hart  vs.  Burnett,  16  Cal.  680,  674;  Payne  vs. 
Treadwell,  16  Cal.  221,  227,  241. 

40.  Same  —  Same  —  They  were  of  mvnldpal 
lnnds.r— Welch  vs.  Sullivan,  8  Cal.  166,  198; 
'White  vs.  Moses,  21  Cal.  84,  41;  Scott  vs.  Dyer, 
64  Cal.  480,  484. 

41.  Alcalde  srant  19tk  Soptcmbov,  tSdT,  was 
by  authority  of  ayuntamiento.^-Cohas  vs.  Rai- 
sin, 3  Cal.  448,  468;  White  vs.  Moses,  81  CaL 
84.  40:  Scott  vs.  Dyer,  64  Cal.  480,  482-484; 
Latham  vs.  Los  Angeles,  87  CaL  614,  518,  26 
Pac.  Rep.  678.  See  Crespin  vs.  United  States. 
16S  U.  S.  208.  218,  bk.  42  L.  ed.  488,  18  Sup.  Ct 
Rep.    63. 

42.  Alcalde's  record  correct,  complete^  and 
final  of  his  acts.— Donner  vs.  Palmer,  81  Cal. 
600.    626. 

43.  Alteration — In  writings.  —  Monographio 
note  86  Am.  St.  Rep.  129. 

44.  Same — Of  InstmmentSy  ^whcre  made  only 
as  to  printed  matter,  it  was  prior  to  execution 
of  contract. — Corcoran  vs.  Doll,  82  Cal.  82,  89; 
Bank  of  Cass  County  vs.  Morrison,  17  Neb.  841. 
844.  62  Am.  Rep.  417,  22  N.  W.  Rep.  782. 

45.  Ancient  deeds,  when  admissible. — ^Mono- 
graphic note  8  Am.  St.  Rep.  802. 

4«.  Appeal. — ^None  against  the  record. — Sea- 
ver  vs.  Cay,  9  Cal.  664.  666. 

47.  Same — Rlgrbt  of,  always  trowa  donbtfnl 
ciaascs  affecting  It. — San  Francisco  vs.  Certain 
Real   Estate.   42   CaL   613.   618. 

48.  Appearance,  none  when  defendant  is  not 
regularly  served  with  summons  and  has  not 
waived  summons. — ^Norblett  vs.  Farwell,  88 
Cal.   166,   167. 

40.  Arbitrators,  arivlnff  reasons.  Intended  to 
decide  according  to  law,r— Muldron  vs.  Norris, 
2   CaL    74.   77. 

60.  Artielo  mannfaetaved  and  sold,  delivery 
where  made. — ^Byrum  vs.  Stockton  C  H.  &  A. 
Works,  91  CaL  667,  669,  27  Pac  Rep.  1098. 

51.  Asseosment— For  sewer  made  in  propor- 
tion to  benelkts.— Harvey  vs.  Benson,  118  CaL 
814,  46  Pac.  Rep.  687. 

63.     Same — Of  taxes,  was  snbse«ncnt  to 
Toy.— Palmer  vs.  Bollng,  8  CaL  884.  889. 
a  C.  p.— 148 


sa»  Aasosamont-book,  or  d6lin<|vent  list,  or 
certlfled  copy,  evidence  of  ctssessment,  prop- 
erty, delinquency,  amount  due,  and  law  com- 
plied with.— KfiRR'S  CYC.  POL.  CODK  $3789 
and  note  pars.  1,  8. 

54.  Assl^rnmcnt  for  benefit  of  creditors, 
power   to   s^l   on   credit,   evldeace  of  fraud. — 

Billings  vs.  Billings.  2  CaL  107,  118. 

66.  Attachment — ^Retnm  that  oAcer  dniy 
levied  samcy  though  defective  in  not  stating 
acts  done  in  making  service,  writ  was  duly 
executed.— Ritter  vs.  Scannell,  11  CaL  238,  248: 
Porter  vs.  Pico,  55  CaL  166,  172,  Davis  vs. 
Baker,  72  CaL  494,  498,  14  Pac.  Rep.  102;  Brusie 
vs.  Gates,  80  CaL  462,  468,  22  Pac.  Rep.  284. 

6d.     Same — SherllTs  retnm  stated  all  he  did 

toward  making  service  of  the  writ,  and  requi- 
site acts  not  appearing  service  not  valid. — 
Sharp  vs.  Baird,  48  Cal.  677,  680;  Brusie  vs. 
Gates,  80  Cal.  462,  467,  82  Pac.  Rep.  284. 

67.  Attorney — ^Action  Instltnted  with  con- 
sent of  plalntm  and  cannot  be  dismissed  on 
showing  by  defendant  that  plaintiff  does  not 
desire  to  maintain  it. — Boston  Tunnel  Co.  vs. 
McKenzie,  67  CaL  486,  487,  8  Pac.  Rep.  22. 

See   monographic   note   87   Am.   Dec.    167. 

68.  Same — Appeared   to    oppose    and    not    to 

consent  to  judgment  against  his  client. — 
Borkhelm  vs.  North  British  &  M.  Ins.  Co.,  38 
CaL  623,  627. 

60.     Same — Appearing  for  defendant,  he  was 

authorized. — Turner  vs.  Caruthers.  17  CaL  431, 
488;  Hayes  vs.  Shattuck.  21  CaL  61,  64;  Clark 
vs.  Wlllett,  86  CaL  634,  640;  Pacific  Pav.  Co.  vs. 
Vizellch,  141  CaL  4,  8,  74  Pac.  Rep.  352. 

•0.  Same— Changing  sides  on  subsequent 
trial.  Injury  has  resulted  to  client. — ^Weidekind 
vs.  Tuolumne  C.  W.  Co.,  74  CaL  386,  889,  19 
Pac.  Rep.  178. 

•1.  Sas&e — Habitually  employed  by  agent  of 
absent  defendant,  paid  out  of  funds  of  defend- 
ant who  habitually  left  conduct  of  suits  to 
agent,  that  his  appearance  was  by  authority. — 
Garrison  vs.  MoGowan,  48  CaL  692,  600;  Hunter 
vs.  Bryant,  98  OaL  247,  261,  88  Pac.  Rep.  61. 

92.  Ball,  on  motion  to  admit  to,  defendant  is 
guilty  of  offense  charged  upon  finding  an  in- 
dictment against  him. — ^Ex  parte  Ryan,  44  Cal. 
665,  668;  Ex  parte  Duncan.  53  CaL  410,  411; 
Ex  parte  Duncan,  64  CaL  76,  80. 

See  monographic  note  37  Am.  Dec.  864. 

68.  Bailee,  person  receiving  property  pur- 
suant to  order  of  decedent. — Estate  of  Rath- 
geb,  125  CaL  302,  67  Pac.  Rep.  1010. 

•4.  Bailment,  (conversion,  or  loss  through 
negligence,  from  failure  to  return. — KERR'S 
CYC.  CIV.  CODE,  S  1896  and  note  pars.  2.  6. 

66.  Ballots  marked  at  trial,  in  same  condi- 
tion as  when  court  ordered  clerk  to  seal  them 
up  and  take  care  of  them. — Jennings  vs.  Brown, 
109  CaL  290.  41  Pac.  Rep.  1086. 

66.  BUI  of  exchange — Dishonored,  not  ac- 
cepted within  ten  days  after  time  sufficient  for 
forwarding.— KERR'S  CYC.  CIV.  CODE,  §8183; 
Himmelmann  vs.  Hoatling,  40  Cal.  Ill,  114,  6 
Am.  Rep.   600. 

•7.  Same — Having  reached  dcotlnatloa  de- 
fendant had  notice  of  payment  in  double  the 
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time  of  Its  transit— Weaver  vs.  Page,  6  Cal. 
681.  s 

68.  Board  of  trade,  none  that  It  will  not  irive 
member  fair  trial. — Qreen  vs.  Board  of  Trade, 
174  III.  686,  61  N.  E.  Rep.  699,  49  L.  R.  A.  866. 

60.  Bond,  complaint  omlttlnff  name  of  prin- 
cipal from  copy,  a  clerical  error. — ^Mendocino 
Co.  vs.  Morris,  82  Cal.  146,  148. 

70.  Booky  docnnionts  or  papers.  Inspection 
or  copy  of  which  Is  refused,  presumption  by 
jury. — See  ante  i  1000. 

71*  Bottonary,  necessity  for  supplies. — 
KBRR'8  CYC.  CIV.  CODES,  fi  8019  and  note  pars. 
41-46. 


72.  Same — No  rate  of  Interest  In  bond,  bears 
marine  Interest. — Davis  vs.  Soelbers,  24  Wash. 
308,  64  Pac.  Rep.  640.  See  The  Mary,  1  Paine 
C.  C.  671,  16  Fed.  Cas.  988. 

78.  Boundary — By  road  or  street  owner  owns 
to  center.— See  KBRR'S  CYC.  CIV.  CODB,  9  831; 
Weyl  vs.  Sonoma  V.  R.  Co.,  69  Cal.  202,  206,  10 
Pac.  Rep.  610;  Alameda  M.  Co.  vs.  Williams,  70 
Cal.  634,  640,  12  Pac  Rep.  630;  Fraser  vs.  Ott, 
96  Cal.  661,  666,  30  Pac.  Rep.  793;  Biirelow  vs. 
Ballerino  (Cal.  July  81,  1896),  41  Pac.  Rep.  14; 
Larrabee  vs.  Cloverdale,  181  Cal.  96,  99,  68  Pac. 
Rep.  148. 

74.  Same — By  water,  was  hlffh-water  naarh. 
— LonfiT  Beach  L.  &  W.  Co.  vs.  Richardson*  70 
Cal.  206,  209,  11  Pac.  Rep.  696. 

75.  Same — Lines,  survey  runs  In  straight  line 
between  points  mentioned,  unless  something 
therein  to  cause  course  to  deviate.-^hlpley  vs. 
Farris,  46  Cal.  627,  640. 

78.  Breach  of  afl^reement  to  transfer  real  or 
personal  property,  rule  as  to  relief  for,  differs. 
— See  KBRR'S  CYC.  CIV.  CODBS,  i  8S87  and  note. 

77.  Bulldlnff  contract,  from  absence  of  side- 
walk, paint  on  building,  save  troughs,  or  water 
closets,  original  plans  did  not  include  them. — 
Santa  Monica  L.  ft  M.  Co.  vs.  Hege,  119  Cal. 
876,  61  Pac.  Rep.  666. 

78.  Capitol,  removal  of,  to  Vallefo^  none  that 
lefiTlslature  intended  unwise  act. — People  ex  rel. 
Vermule  vs.  Blffler,  6  Cal.  88,  28. 

79.  Carrier  of  messages,  loss,  from  defect  In 
Instrument  or  Inconapetcnce. — ^Hart  vs.  West- 
em  U.  T.  Co.,  66  Cal.  679,  690,  6«  Am.  Rep.  119, 
6  Pac.  Rep.  687,  4  Id.  667. 

80.  Xyharacter  ordinarily  fair,  and  not  open 
to  assault,  until  defendant  has  invited  attack 
by  arrayingr  evidence  in  its  support. — People  vs. 
Fair,  43  Cal.  187,  161;  People  vs.  Wallace,  89 
Cal.  168,  162,  26  Pac.  Rep.  660;  People  vn.  Cow- 
eiU,  93  Cal.  696,  29  Pac.  Rep.  228;  Thompson  vs. 
State,  Cr.  App.  341;  Spurr  vs.  United  States,  87 
Fed.  Rep.  701,  714. 

81.  Chech  —  Consideration  Is  rebuttable. — 
KSRR'S  CYC.  CIV.  CODB,  fi  8266  and  note  par. 
9;  Fuller  vs.  Hutchinss,  10  Cal.  688,  686,  70 
Am.  Dec.  746. 

89.  Sam^— Drawn  In  payment  money  due 
from  drawer  to  payee. — ^KBRR*S  CYC.  OIV. 
CODS,  18266  and  note  par.  12;  Headley  vs. 
Reed,   2  Cal.  822,   826. 

88.  Children  bom  In  wedlfiek  conclusively 
leKltlmate.->KS3RR*S  CYC.  CIV.  CODB,  99198, 
194.  195  and  note  pars.  2-12;  Estate  of  Romero, 


76  Cal.  879,  881,  17  Pae.  Rep.  484;  Sstate  of 
Mills,  187  Cal.  298,  800,  82  Am.  St.  Rep.  178, 
70  Pac.  Rap.  91. 

84.     Claln&  asalnst  state,  board  of  examiners 

acted  on  all  facts  on  face.— KBRR'S  CYC.  POI.. 

CODB,  fi  660  and  note  par.  10. 

80.  Collision — Of  street  oars.— Monographic 
note  60  Am.  Rep.  668. 

86.  Same — Of  vessels,  wflful  default,  from 
breach  of  rales  of  navtsatlon^— BlBRR'S  CYC 
CIV.  CODB,  fil  971,  972. 

87.  Common  carrier — Law  presumes  against, 
save  Injury  appears  Impossible  by  hunum 
means.— KBRR'S  CYC.  CIV.  CODE,  §2194  and 
note;  Agrnew  vs.  Steamer  Contra  Costa.  27  Cal. 
426,  431,  87  Am.  Dec  87. 

Monographic  notes  92  Am.  Dec.  66;  97  Am. 
Deo.  408,  411;  2  Am.  St.  Rep.  600;  37  Am.  St 
Rep.  689. 

88.  Sanse — Of  pasaensers,  employees  use  or- 
dinary prudence. — ^Robinson  vs.  Western  P.  R. 
Co.,  48  Cal.  409,  421;  Franklin  vs.  Southern  Cal. 
M.  R.  Co.,  86  Cal.  68,  70,  2*4  Pac.  Rep.  728;  Ben- 
son vs.  Central  Pac  R.  Co.,  98  CaL  46,  60,  82 
Pac.  Rep.  809. 

89.  Same— Same — ^Nesllsence  from  bursting 
boUer. — ^In  re  California  Nav.  &  Imp.  Co.,  110 
Fed.  Rep.  670. 

80.  Same — Same — Sanse — 9voaa  defect  of  ma- 
chinery or  appliances— overcome  by  evidence 
sufficient  to  balance  presumption,  not  to  over- 
come it— Scott  vs.  Wood,  81  Cal.  898,  22  Pac 
Rep.  871;  Patterson  vs.  San  Francisco  &  S.  Si. 
B.  R.  Co.,  147  Cal.  178,  81  Pac.  Rep.  681. 

•1.  Same — Sam^— Same — ^Prom  overturning 
stage  coach. — Boyce  vs.  California  Stage  Co.,  25 
Cal.  460,  468. 

See  monographic  note  48  Am.  Rep.  74. 

93.  Same — Same — Same — From  running  cars 
at  unusual  and  dangerous  speed. — ^Mitchell  vs. 
Southern  Pac.  R.  Co.,  87  Cal.  62,  72,  26  Pac 
Rep.  246,  11  L.  R.  A.  130. 

ML  Same — Same — Same — ^From  want  of  nec- 
essary BBcans  of  safety. — Griffith  vs.  Cave,  22 
Cal.  686,  687,  83  Am.  Dec.  82. 

M.  Sanse — Same— Sanae — Injury  by  manage- 
ment of  defendant. — ^Bush  vs.  Barnett,  96  CaL 
202,  208,  81  Pac.  Rep.  2;  McCurrie  vs.  Southern 
Pac.  Co.,  122  Cal.  668,  661,  66  Pac.  Rep.  324; 
Babcock  vs.  XjOS  Angeles  T.  Co.,  128  Cal.  178, 
178,  60  Pac.  Rep.  780;  Osgood  vs.  Los  Angeles 
T.  Co.,  187  Cal.  280,  288,  92  Am.  St  Rep.  171,  70 
Pac  Rep.  169. 

86.  Same — Same — Same — None  from  act  of 
fellow  employee  as  against  positive  allega- 
tions.— ^Brown  vs.  Central  Pac.  R.  Co.,  68  Cal. 
171,   178,   7   Pac  Rep.   447,   8   Id.   828. 

9d.  Same — Same — Same — ^None  from  mere  In- 
Jury  to  passenger. — ^Mitchell  vs.  Southern  Pac 
R.  Co.,  87  CaL  62,  72,  26  Pao.  Rep.  246.  11  L-  R. 
A.  1801. 

See  monographic  note  22  Am.  St  Rep.  789. 

97.  Snste — Same— Same — ^None  upon  plead- 
ings, before  proof  of  Injury. — Taeger  va  South- 
ern Cal.  R.  Co.  (Cal.  Dec.  9,  1897),  61  Pac  Rep. 
190,  194. 

96.     Saste — Same— Same — ^Passenger      Injured 

by  instrumentality  used  by  defendant  In  prose- 
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cutloB  of  his  business.  It  occurred  by  neffli- 
grence  of  coachman. — ^Dlnnisan  vs.  Peterson,  S 
CaL  App.  Dec  (Whltins)  787,  789,  87  Pac.  Rep. 
S18. 


Sute—Same— Same— Prob«bnitle%       two 

defendants  independent  agencies. — ^Harrison  vs. 
Sutter  St.  R.  Co.,  184  Cal.  649,  652,  66  Pac.  Rep. 
787,  66  Lb  R.  A.  608. 

lOOu  Same — Same-^Saiae— Reirar€lesa  of  fleet 
l«J«r7  Biay  have  beea  eavsed  by  otber  aseaey. 

— Osffood  vs.  Los  Ansreles  T.  Co.,  187  Cal.  280, 
288,  98  Am.  St.  Rep.  171,  70  Pac.  Rep.  169.  See 
notes  86  Am.  Dea  201;  48  Am.  Dec  366;  6  Am. 
St.  Rep.  796. 

101.  Saaae — Same — Same — ^Tevdlety  evstalaed 
by  all  presiuBptloBa« — ^Lynn  va.  Southern  Pao. 
Co.,  108  CsL  7,  14,  86  Pac  Rep.  1018,  24  L.  R. 
A.   710. 

lOS.  Caauaoa  lavp^BxIata  In  tbeae  states 
ovlslaally  coloalea  of  Baclaady  or  eawed 
therefMna.— Norrls  TS.  Harris,  16  CaJ.  226,  262. 

108.  Same — la  foree  la  otbcr  statea,  valesa 
eaatfarj  sbowa. — ^Thompson  vs.  Mo n row,  2  Cal. 
99,  100;  Flasff  vs.  Baldwin,  88  N.  J.  Bq.  (11 
Stew.)   219,  223,  48  Am.  Rep.  308.     , 

See  monosraphic  not^s  69  Am.  Dec  688;  89 
Am.  Dec  678;  18  Am.  St  Rep.  892;  84  Am.  St. 
Rep.  268;  46  Am.  St.  Rep.  649. 

164.  Commaalty  property,  all  acquired  dur- 
ing marrlagre  by  either  husband  or  wife. — 
Smith  vs.  Smith,  12  Cal.  216,  78  Am.  Dec.  683 
and  note  637;  Burton  vs.  Lies,  21  CaL  87,  91; 
Landers  vs.  Bolton,  26  Cal.  646;  Fuller  vs. 
Ferguson,  26  Cal.  646;  Ramsdell  vs.  Fuller,  28 
Cal.  42,  87  Am.  Dec.  103;  Morgran  vs.  Lones,  78 
Cal.  68,  62,  20  Pac  Rep.  248.  See  monogrraphic 
note  86  Am.  Dec  626;  KBRR'S  CYC.  CIV. 
CODE,  9  164  and  note  pars.  2,  46-63,  67,  74-77, 
84-88.  93,  96,  97,  124,  134,  148-163.  194,  196,  197. 

lOS.  Same — Coaveyaaee  to  eltber  spoase, 
preiiamptloa  rebattable.— KBRR'S  CYC.  CIV. 
CODC,  i  164  and  note  pars.  67-70,  148. 

lOS.  Same — ^From  poasemloa  by  either 
spousc-^KERR'S  CYC.  CIV.  CODE,  S 164  note 
pars.    17-21. 

107.  Same— Impravemeata  are»  made  durinir 
existence  of  community.^Smith  vs.  Smith,  12 
Cal.  216,  217,  224,  78  Am.  Dec.  688;  Plxley  vs. 
Huersrlns,  16  Cal.  128.  181;  McDonald  vs.  Badger, 
28  Cal.  394,  898,  83  Am.  Dec.  126. 

See  monographic  notes  86  Am.  Dec.  632-642; 
89  Am.  Dec.  204. 

108.  Same — Noae  from  deed  of  kaabaad  to 
wife.^KERR'S  CYC.  CIV.  CODE,  9  164  and  note 
pars.   142-145. 

109.  Coademaatloa  proceediass,  owaersbip 
from  posaeseloB* — Sacramento  V.  R.  Co.  vs.  Mof- 
fatt,  7  Cal.  677,  579. 

110.  Coadltloaa  eoaearreat  aad  matval, 
^rbea  eoatraet  llxee  ao  tlaie. — ^Beauchamp  vs. 
Archer.  68  Cal.  431,  434,  41  Am.  Rep.  266. 

111«  Coaditloaa  preeedent,  aoae  of  perform- 
aace,  from  posaeaaloa  or  lapse  of  tia&e. — ^People 
ex  rel.  Love  vs.  Center,  66  Cal.  661,  660,  6  Pac 
Rep.  263,  6  Id.  481. 

llSi.  ConsideratioB  —  From  writtea  taatra- 
neat.— KERR'S  CYO.  CIV.  CODE  9X614  and 
note  pars.  1-70. 


118.  Saaie — Coaveyaaee  absolute,  made  upon 
adequate.— Austin  vs.  Pulschen,  112  Cal.  62S,  44 
Pac  Rep.  788. 

114.  Saaie — Good  aad  saflleleBt,  for  note  by 
husband   to   wife.— KBRR*S    CYC.    CIV.   CODE, 

91605  and  note  par.  159;  Dimond  vs.  Sander- 
son, 103  Cal.  97,  101,  87  Pao.  Rep.  189.  ^ 

116.  Saaie — Saflleleaty  repels  assaaiptioa  of  [ 
advaatase.— KERR'S  CYC.  CIV.  CODE  9 1614  < 
and  note  par.  20. 

US.-  Coastltatloa,  Jovraala  of  legislature  al- 
leat  upon  observance  of  requirement  of,  none 
that  it  was  omitted. — Hale  vs.  McGetti^an,  114 
CaL  112,  46  Pao.  Rep.  1049. 

117.  Same — ^Provlaloa  that  ^every  act  shall 
ea&brace  but  one  subject,  which  subject  shall 
be  expressed  in  its  title,"  the  langruagre,  same 
as  in  other  constitutions,  to  be  interpreted  as 
theirs. — Ex.  parte  Liddell,  98  Cal.  633,  636,  29 
Pac  Rep.  261. 

118»  Coatlaaaaee,  presamptloa  of. — Mono- 
srraphic  note  60  Am.  Rep.  297. 

119.  Coatraet,    affalast    the    lavalldlty    of. — 

Herrlman  vs.  Menxies,  116  Cal.  16,  56  Am.  St. 
Rep.  82,  44  Pac.  Rep.  660,  46  Id.  780,  35  L.  R.  A 
818;  Barren  vs.  Frisbie,  126  Cal.  168,  67  Pac 
Rep.  784. 

lao.     Saaia-^MeaalajT   of    words    attached    in 

one  part,  sanie  wherever  used. — Saunders  vs. 
Clark,  29  Cal.  299,  306. 

121.  Same — Noae  a^ralast  validity. — Saunders 
v^  Clark.  29  Cal.   299,  804. 

Uta.  Same — ^Reselsaioa,  eonrt  laipoalaff  eoa« 
ditloas  Justifled. — Chicago  Clock  Co.  vs.  Tobin, 
128  Cal.  877,  878,  66  Pac.  Rep.  1007. 

188.  Saaie— RevlBiou  of,  iateatloa  of  parties 
equitable.— KERR'S  CYC.  CIV.  CODE,  9  8400. 

U4.  Same — ^Uacertaiaty  la,  caused  by  prom- 
isor.— KERR'S  CYC.  CIV.  CODE,  9  1654. 

ISB.  Same — ^Written,  coatalas  every  aiaterlal 
item  aad  tena. — ^Harrison  vs.  McCormick,  89 
Cal.  827,  880,  28  Am.  St.  Rep.  469,  26  Pac.  Rep. 
880. 

188.     Coatributioa,  parties  are  equally  liable. 

—Bunker  vs.  Osborn,  182  Cal.  480,  482,  64  Pac. 
Rep.   868. 

127.  Coaversioa  of  persoaal  property,  detri- 
ment from,  specified.  —  KERR'S  CYC.  CIV. 
CODE,  9  8886  and  note  pars.  20,  21,  and  9  3337. 

188.  Coaveyaaee  by  executor,  certified  copy 
evidence  of  correctness  of  proceedings. — See 
ante  9  1601. 

188.  Corporatioa — ^Assessaieat — Noae  that  it 
was  leffal. — Hofiran  vs.  Pacific  E.  L.,  99  Cal.  248, 
268,  83  Pac  Rep.  924. 

180.     Same — Same — Noae   that    It   was    made 

fraction  of  day  prior  to  purchase.— San  Gabriel 
V.  L.  &  W.  Co.  vs.  Dennis  (CaL  Oct.  9,  1893), 
34  Pac.  Rep.  441. 

181«     Same — ^Authority    exercised    by    olilcera 

was  properly  delesrated  to  them.— San  Francisco 
O.  Co.  vs.  San  Francisco,  9  Cal.  453,  471. 

188.     Same— By*laws,  aoae  that  will  remala 

aaehaaced.— Supreme  Lodge  K.  P.  vs.  Knigrht, 
117  Ind.  489,  20  N.  E.  Rep.  479,  8  L..  R.  A  409; 
Wist  vs.  Grand  Lodge  A  O.  U.  W.,  22  Or  eg. 
271,  29  Am.  St.  Rep.  608,  29  Pac  Rep.  610. 
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138.     Same — Contrmetm  of,  not   on  their   fnee 

necessarily  beyond  scope  of  authority,  are 
valid. — Brown  vs.  Board  of  Education,  108  Cal. 
531,  534,  37  Pac.  Rep.  603;  Deane  vs.  Gray  Bros. 
A.  S.  P.  Co..  109  Cal.  433,  436.  42  Pac.  Rep. 
448. 

184.  Same  —  Inatrumenta  bearing  eommon 
seal  of,  ,and  signatures  of  proper  officers 
proved,  officers  did  not  exceed  their  authority. 
— Southern  Cal.  C.  Assoc,  vs.  Bustamente,  62 
Cal.  192,  196;  Schellard  vs.  Eel  River  S.  Nav.  Co., 
70  Cal.  144,  146,  11  Pac.  Rep.  590;  Crescent  City 
W.  L.  Co.  vs.  Simpson,  77  Cal.  286,  290.  19  Pac. 
Rep.  426;  Vaca  Valley  &  C.  L.  R.  vs.  Mansfield, 
84  Cal.  560,  566,  24  Pac.  Rep.  145;  Underbill  vs. 
Santa  Barbara  L.  B.  &  I.  Co.,  93  Cal.  300,  314. 
28   Pac.   Rep.   1049. 

13S.  Same — Law  passed  for  special  ben^t 
of 9  ^as  asked  for  and  accepted  by. — Spring  Val- 
ley W.  W.  vs.  San  Francisco,  22  Cal.  434,  442. 

186.  Same  —  Notice  of  directors'  meetlns, 
duly  irlven. — Granger  vs.  Original  E.  M.  &  M. 
Co.,  59  Cal.  678,  681,  682;  Stockton  C.  H.  &  A.  W. 
vs.  Houser,  109  Cal.  1,  9,  10,  41  Pac.  Rep.  809. 

187.  Same  —  Officers    kave    power    to    do    all 

usuk.1  acts. — ^McKiernan  vs.  Leuzen.  56  Cal.  61, 
63,  64;  Jennings  vs.  Bank  of  Cal.,  79  Cal.  323, 
328,  12  Am.  St.  Rep.  145,  21  Pac  Rep.  862,  5 
L.  R.  A.  233. 

188.  Same — Power  to  acQnlre  or  hold  stock 
In  other  companies,  none  against. — Evans  vs. 
Bailey.  66  Cal.  112,  118,  4  Pac.  Rep.  1089;  Stock- 
ton Sav.  Bank  vs.  Staples,  98  Cal.  189,  192,  82 
Pac.  Rep.  936;  Kennedy  vs.  Cal.  Sav.  Bk.,  101 
Cal.  495,  497,  40  Am.  St  Rep.  69,  -86  Pac.  Rop. 
1039. 

180.  Same  —  Ratlflcatlon  —  By,  from  acts  of 
directors  and  from  drcnmstanceS)  as  long  ac- 
quiescence in  acts  beneficial,  with  knowledge  of 
other  material  facts,  and  even  without  evi- 
dence.—Underbill  vs.  Santa  Barbara  L.  R  & 
I.  Co.,  93  Cal.  300,  312.  28  Pac.  Rep.  1049. 

140.  Same — Same — Of  contract  by  president^ 
made  by  board  of  trustees  after  full  considera- 
tion and  inquiry.— Blen  vs.  Bear  River  &  A.  W. 
&  M.  Co.,  20  Cal.  602,  613. 

141.  Same — Sales  of  stock  for  assessments, 
certified  copies  of  affidavits  of  publication,  evi- 
dence of  contents.— KERR»S  CYC.  CIV.  CODB, 
f  348. 

142.  Same — Seal — Affixed  by  secretary,  was 
Affixed  by  proper  authority.— Underbill  vs. 
Santa  Barbara  L.  B.  &  I.  Co.,  93  Cal.  300,  814. 
28  Pac.  Rep.  1049;  Purser  vs.  Eagle  Lake  L.  & 
I.  Co..  Ill  Cal.  139.  142,  43  Pac.  Rep.  523; 
Andres  vs.  Fry.  118  Cal.  124,  127,  46  Pac.  Rep. 
634;  Mills  vs.  Bo^le  M.  Co.,  132  Cal.  96.  97,  64 
Pac.  Rep.  122;  Reid  ▼•.  Clay,  184  Cal.  207,  213, 
«6  Pac.  Rep.  262. 

148.  Same — SanKO — ^Affixed  to  an  instrument, 
which  purports  to  be  corporate  seal,  is  genu- 
ine.—Burnett  vs.  Iiyford,  93  Cal.  114,  117,  28 
Pac.  Rep.  866. 

144.  Same — Stock,  It  has  none  of  ita  own  to 
sell.-^KBRR'9  OTC.  CIV.  CODES,  99  843,  344  and 
notes;  California  Sugar  M.  Co.  vs.  Schafer,  6T 
Cal.  896.  898. 

145.  Same — ^Under  charter  granted  on  eon« 
ditton  that  condition  has  been  fulfilled. — Spring 


Valley  W.  W.  vs.  San  Francisco.  22  Cal.  484, 
441. 

144.  Saate — ^Real  eatate.  It  has  power  to  pur- 
chase and  hold. — Natoma  W.  &  M.  Co.  vs. 
Clarkin,  14  Cal.  648,  644,  652;  Hagar  vs.  Board 
of  Supervisors,  47  Cal.  228,  227;  Evans  vs. 
Bailey,  66  Cal.  112.  113,  4  Pac.  Rep.  1089; 
People  vs.  La  Rue,  67  Cal.  626,  631,  8  Pac.  Rep. 
84;  Stockton  Sav.  Bank  vs.  Staples,  98  Cal.  189, 
192,  32  Pac.  Rep.  936;  Granite  G.  M.  Co.  vs. 
Maginness,  118  Cal.  131,  138,  60  Pac.  Rep.  269. 

147.  Same — ^Vote    anthorlslng     prealdent     to 

employ  plaintifts,  from  acceptance  of  benefits. — 
Pixley  vs.  Western  Pac.  R.  Co.,  33  Cal.  188,  198. 

148.  Connty  oficer,  no  atatntory  preference 
oTcfr  other  eredltora. — ^People  vs.  Williams,  8 
Cal.  97,   100. 

149.  Conrt    of    general    Jvrtsdletion.— Every 

presumption  is  in  favor  of. — ^Fox  vs.  Townsend, 
82  Cal.  Dec  169,  180,  87  Pao.  Rep.  82. 

160.  Same — If  record  silent  as  to  what  was 
done  in  respect  to  some  material  matter,  what 
ought  to  have  been  done  was  done. — Hahn  vs. 
Kelly,  84  Cal.  891,  406,  94  Am.  Dec.  742. 

151*  San^e — ^In  favor  of  action  of,  in  dismiss- 
ing an  action. — See  ante  9  681  and  note  pars. 
178,  179;  ante  9  682  and  note  par.  93. 

189.  Same — Regularity  of  proceedln^rs. — ^Peo- 
ple vs.  Barbour,  9  Cal.  230,  834;  People  vs. 
Robinson,  17  Cal.  863,  871. 

163.  Criminal  law — Appeal,  with  Indorse- 
ntcnts  on  notice,  that  it  was  filed  on  certain 
day  and  service  admitted  underneath,  service 
was  made'  on  day  of  filing. — People  vs.  Ah  Yute, 
66  Cal.  119,  120. 

154.  Same — Bnrglary  of  honse  of  H.  Wempe, 

witness,  a  son,  testified  that  his  father  owned 
the  house,  in  absence  of  evidence  of  first  name, 
jury  could  presume  father's  name  was  Wempe. 
— People  vs.  McGllver,  67  Cal.  66,  56,  7  Pac. 
Rep.  49. 

155.  Same — Character   of   defendant   was    of 

ordinary  fairness  in  the  traits  involved  in  the 
crime. — People  vs.  Johnson,  61  Cal.  142,  148. 

166.  Same — Corporation  or  Joint  stock  asso- 
ciation.— ^Absent  director  assented  to  recorded 
proceedings,  unless  dissent  entered. — ^ECSSRR'S 
CYC.  PEN.  CODE,  9  570. 

167.  Same — Same — Director — Has  Ipiowledge 
of  its  alfairs,— KERR'S  CYC.  PBN.  OODB,  9  668. 

158.  Same  —  Same — Same — Present,  assented 
to  proceeding  unless  dissent  entered. — ^KKRR'S 
CYC.  PBN.  CODE,  9  569. 

169.     Same — ^Examination  nvao  before  Justice, 

where  indorsement  on  complaint  substantially 
in  accordance  with  statute,  and  no  deposition 
taken. — People  vs.  Smith,  69  Cal.  865,  367;  Peo* 
pie  vs.  Hope,  63  Cal.  291,  298;  People  vs. 
Whitely,  64  Cal.  211,  87  Pac.  Rep.  1104. 

100.  Same — ^Forgery,  proof  what  witness 
testified  at  former  trial,  not  being  in  record, 
it  worked  no  injury  to  defendants. — People  vs. 
Brotherton,  47  Cal.  88$.   401. 

161.  Same — Intention — ^From  net  proven  to 
have  been  done  hy  accnsed. — People  vs.  Harris, 

29  Cal.  678,  681. 

169.     Aame  —  Killing    Intended,    If    defendant 

fired  a  loaded  pistol  at  deceased  and  killed  him. 


Tit.  ii;  ch.  v.] 


PRCSUMPTIONS^SPeCIFIC  INSTAJXCBS. 


(2857)       S  1O0» 


— People  vs.  Huni,  59  Cal.  430,  433;  People  vs. 
Langton,  67  Cal.  427,  428,  7  Pac.  Rep.  843. 

163.  Same — Murder,  every  killing:  la,  save  aa 
to  degree. — People  vs.  Belencla,  21  Cal.  544,  646; 
People  vs.  Kinff,  27  Cal.  507,  614,  87  Am.  Dec 
100. 

164.  Same — Ownemhtp  of  personal  propertyy 

In  trial  for  larceny  or  robbery,  in  person  from 
whom  taken. — People  vs.  Nelson,  66  Cal.  77,  82. 

168.  Sam»— Sanity  of  defendant,  until  eon- 
trary  shown. — People  vs.  Myers,  20  Cal.  518, 
519;  People  vs.  McNulty,  93  Cal.  427,  26  Pac. 
Rep.  597,  29  Id.  61. 

166.  Cnatom  of  boslneMiy  eontraetlniT  Iwrar- 
ance  companies,  familiar  with,  and  contracted 
with  reference  thereto. — Union  Ins.  Co.  vs. 
American  Fire  Ins.  Co..  107  Cal.  327,  48  Am. 
St.  Rep.  140,  40  Pac.  Rep.  431,  28  L.  R.  A.  692. 

167.  Damagres,  defendant  aware  of,  which 
necessarily  result  from  acts  done.— Treadwell 
vs.  Whlttier,  80  Cal.  674,  579,  18  Am.  St  Rep. 
175,  22  Pac.  Rep.  266,  6  L.  R.  A.  498. 

168.  Dan^erons  agreney,  eleetrlcity,  none 
ttmt  public  knew  enougrh  of  Its  nature  to  avoid 
danger. — Girandl  vs.  Electric  Imp.  Co.,  107  Cal. 
120,  48  Am.  St.  Rep.  114,  40  Pac.  Rep.  108,  28 
Lu  R.  A.  596. 

169.  Death,  when  person  not  heard  of  for 
seventeen  years  by  his  wife. — Garwood  vs.  Hast- 
ingrs,  38  Cal.  216,  223;  contra  (Spragrue,  J.,  dls- 
sentinfiT).    230. 

170.  Debtor  praetically  abandonlngr  property 
to  creditors,  that  desire  is  property  so  to  cred- 
itors according:  to  respective  riffhts. — Staples 
vs.  May,  87  Cal.  178.  190,  25  Pac.  Rep.  846. 

See  ante  S  668  and  note  par.  68. 

171.  Deceit,  not  presanted. — Champion  vs. 
Woods,  79  Cal.  17.  21.  12  Am.  St.  Rep.  126,  21 
Pac.  Rep.  534. 

178.  Decision,  all  the  facts  in  the  record, 
bearing  on  points  decided,  have  received  dne 
consideration.— Mulford  vs.  Estudlllo,  82  Cal. 
131,    138. 

178.  Dedication  to  pnblie  after  lonc->eontfn- 
ned,  adverse  use,  conclusive  of  knowledgfe  and 
acquiescence,  and  not  a  mere  license. — Schwerd- 
tle  vs.  Placer  Co.,  108  Cal.  589,  41  Pac.  Rep.  448. 

174.  Deed  or  grant  —  Acceptance  of,  by 
rrantee«.^De  Levlllaln  vs.  Evans,  39  Cal.  120, 
123;  Donner  vs.  Palmer.  81  Cal.  500;  Hibberd 
vs.  Smith,  67  Cal.  647,  669.  660.  4  Pac.  Rep.  473, 
8  Id.  46. 

175.  Same— Aaaent  to  dellTery  beeanso  for 
benefit  of  grantee,  not  In  absence  of  proof  of 
payment  of  consideration. — Hibberd  vs.  Smith, 
67  Cal.  647,  657,  4  Pac  Rep.  473.  8  Id.  46. 

176.  Same — By  attorney  not  within  power, 
there  was  no  ratification  without  knowledge.— 
Dupont  vs.  Wertheman,  10  Cal.  364,  368;  Frink 
vs.  Roe,  70  Cal.  296,  811,  11  Pac.  Rep.  820;  Maze 
vs.  Gordon,  96  Cal.  61,  66,  30  Pac.  Rep.  962. 

177.  Same  —  Character  of,  if  necessary  for 
appellate  court,  In  support  of  Judgrment,  It  was 
In  fee  with  full  covenants  of  warranty.— Wal- 
bridge  vs.  Ellsworth,  44  Cal.  853,  356. 

178.  Same  —  Delivery  of  — At  its  date.— 
KERR'S  CYC.  CIV.  CODE  51056  and  note; 
Ward   vs.   DoTiarherty,   76   Cal.   240.   248,    7   Am. 


St.   Rep.   151,   17   Pac.   Rep.   193.     See  Boyd  v& 
Slaback,   63   Cal.   493.   494. 
See  note  46  Am.  St.  Rep.  367. 

179.  Same — Same — Or  on  that  of  acfcnowl« 
edarment. — ^Monographic  note  86  Am.  Dec.  63. 

180.  Same — Same — ^To  vrantee,  from  delivery 
to  stranger  with  .  assent  of  former* — KERR'S 
CYC.  CIV.  CODE  S  1059  and  note,  and  Hibberd 
vs.  Smith.  67  Cal.  547,  556,  4  Pac.  Rep.  473,  8 
Id.  46. 

181«     Sanse — Sanse — To  straaffer,  not  assented 

to    until    all     facts  known     to    grrantee. — Hib- 
berd vs.  Smith,  67  Cal.  647,  657,  4  Pac.  Rep.  473,   ; 
8  Id.  46. 

182.  Same— Same — To  third  party  Intended 
aa  to  srantee,  depends  upon  circumstances  and 
law  can  lay  down  no  certain  rule. — Hibberd  vs. 
Smith.  67  Cal.  547,  662,  4  Pac.  Rep.  478,  8  Id. 
46. 

185.  Same  —  Evidence  of  consideration. — 
KERR'S  CYC.  CIV.  CODE  S  1614  and  note  pars. 
27-29. 

184.  Same — ^Bzeention  of,  from  havln^r  been 
dnly  recorded. — Mayo  vs.  Mazeaux,  38  Cal.  442. 
449. 

186.  Same — ^None  execnted  by  one  to  another 
without  latter's  assent. — Bensley  vs.  Atwell,  12 
Cal.   231.   236. 

186.  Same  —  None,  procnred  by  frand.  — 
KERR'S  CYC.  CIV.  CODE  5  1040  and  note  pars. 
3.  7,  10,  13,  16-23,  26-39. 

187.  Same — ^Recorded,  snbscQneat  purchaser 
has  notice,  condnslvely. — Fair  vs.  Stevenot,  29 
Cal.   486,   489. 

188.  Same  —  Straight  line  was  intended  in 
description. — ^When  call  is  simply  from  one 
monument  to  another,  but  not  from  monument 
to  creek,  point  unnamed. — Fratt  vs.  Woodward, 
32  Cal.  219,  228. 

189.  Same — Witnessed  ont  of  state,  snbscrib- 
Ingr  witnesses  are  not  within  Jurisdiction  of 
court. — ^Landers  vs.   Bolton,   26  Cal.   393,   409. 

190.  Defraud,  intent  to,  from  voluntary  ffift 
without  consideration.  —  KERR'S  CYC.  CIV. 
CODE  9  3442  and  note  pars.  44,  46;  Morgan  vs. 
Hecker,  74  Cal.  541,  543,  16  Pac.  Rep.  317; 
Emmons  vs.  Barton,  109  Cal.  662,  671,  42  Pac. 
Rep.    303. 

191.  Deposit,  injury  to  or  loss  of  thing:  de- 
posited, depositary  at  fault.— KERR'S  CYC. 
CIV.  CODE  §  1838. 

198.  Deposition,  commission  to  take,  that, 
as  order  to  show  cause  and  issuing  commission 
dispensed  with,  necessity  of  further  notice. 
In  irrantlns  commission,  court  directed  It  to 
person  qualified  to  execute  it. — Dambmann  vs. 
White,  48  Cal.  439,  451. 

19S.  Dicta,  the  discuasion  and  determination 
of  points  not  tendinar'to  decision  of  point  on 
which  appeal  disposed  of. — Mulford  vs.  Es- 
tudlllo,  32   Cal.   131.   188. 

194.  Dismissal  of  action,  was  for  reasons 
Buflioient  in  law,  record  not  showing  grounds. 
— ^Bacon  vs.   Robson.   53  Cal.   399,   400. 

195.  Divorce — Connivance,  collusion  or  con- 
donation, from  unreasonable  lapse  of  time  in 
commencing  action.'— KERR'S  CYC.  CIV,  CODE 

S125. 
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10«.     Same—Same— Not  where  there  la  wllfiil 

deaertlon.— Thomson  va.  Thomson,  121  Cal.  11, 
12,   63   Pac.  Rep.   408. 

197.  Same— Falsttr  of  eharsoy  from  dla* 
mlaaal  by  plaintiff. — Cooper  vs.  Cooper,  88  Cal. 
46,  48,  25  Pac.  Rep.  1062. 

198.  Same  —  Homeatead,     aaalsnment      of. — 

Court  Intended  to  act  within  scope  of  authority 
in  absence  of  reasonably  clear  expression  to 
contrary.— Simpson  va.  Simpson,  80  Cal.  287, 
241,  22  Pac.  Rep.  167. 

189.     Same — Intent  to  deaert,  from  proof  of 
j  prolonsred    abandonment   without    cause. — ^Mor- 
rison  vs.  Morrison.   20  Cal.   431,  482. 

200.  Same — ^Preannaptiona  from  lapse  of  time 
may    be   rebutted.— KBRR'S    CYC.    Crv.   CODB 

9126. 


201.  Dollar-mark  In  aaaeaament*rolly  pre- 
fixed t6  only  some  of  the  figures,  all  the 
fiSTures  in  same  column  must  be  construed  dol- 
lars.— ^People  va.  Empire  O.  &  S.  M.  Co.,  33 
Cal.   171.   176. 

aoa.     Domicile  of  wife — That  of  her  hvaband. 

—Estate  of  Wickes,   128  Cal.   270,  274,  60  Pac. 
Rep.   867,   49  L.   R.  A.   138. 

208.  Same — In  divorce,  presumption  not 
applied.— KERR'S  CYC  CIV.  CODB  i  129  and 
note  par.  3. 

204.  Basement,  grant  of,  front  conduct  of 
other  party  in  submitting  to  use  for  long 
time.— Hanson  vs.  McCue.  42  CaL  308,  810,  10 
Am.  Rep.   299. 

20&.  Sanae — Never  presvmed  attached  to  per- 
son, if  can  be  construed  appurtenant  to  other 
estate. — ^Hopper  vs.  Barnes.  118  Cal.  636.  639, 
45   Pac.   Rep.   874. 

206.  Ejectment— ^Defendant — Not  In  occnpa- 
tlon  when  snlt  commenced,  court,  giving  Judg- 
ment for  plaintiff,  found  such  possession  in 
defendant  as  would  support  ejectment. — Tubbs 
vs.  Ghirardelli.  45  Cal.  231.  238;  Crane  vs. 
Ghirardelli.  46  Cal.  285,  286;  More  vs.  Lott, 
13   Nev.   376.   380. 

207.  Same  —  Same  —  Rolylng  upon  adverse 
possession,  and  falling  to  prove  no  taxes  levied 
or  assessed,  that  property  had  been  levied 
and  assessed  and  defendant  had  not  paid  same. 
—Reynolds  vs.  Wlllard,  80  Cal.  606,  607,  22 
Pac.  Rep.  262. 

208.  Same — ^Bntry  npon  lot  In  Incorporated 
cltTy  none  that  it  was  made  bona  fide,  under 
supposed  rights,  or  color  of  title,  adverse  to 
owner.— White  vs.  Moses,  21  Cal.  84,  42. 

200.  Election  contest,  ballots  produced  from 
proper  ofllce  by  proper  officer  were  as  when 
deposited  in  ballot-box. — Budd  vs.  Holden.  28 
Cal.  124,  133;  Coglan  vs.  Beard.  67  Cal,  308, 
306,   7   Pac.   Rep.   788. 

210.  Elector,  certified  copy  of  mcaneeled 
entry  upon  great  register,  evidence.— KBRR»S 
CYG.   POL..   CODB  9  1117. 

211.  Elisor,  appointment  regular. — Turner 
vs.  BlUagram,  2  Cal.  620.  623;  Wilson  va. 
Roach,  4  Cal.  362.  867. 

212.  Employee,  continued  after  expiration 
of  contract,  presumed  on  same  salary.— Nichol- 
son vs.  Patchin,  5  Cal.  474.  475;  Standard  Oil 
Co.   vs.  Gilbert.   84  Ga.  714,  717.  11  S.  B.  Rep. 


491;  McCullough  I.  Co.  vs.  !!arpenter,  67  Md. 
664.    660,    11   Atl.   Rep.    176. 

218.  Bmployer'a  UahUlty,  master  aelected 
competent  servants.- Beasley  vs.  San  Jose  F. 
P.  Co.,  92  Cal.  888.  390.  28  Pac.  Rep.  486. 

214.     Bqnallaatlony     hoard     of,     oxnaslnatlon 

before,  had  as  provided  in  §  3675  Pol.  Code,  see 
KERR'S  CYC  POL,  CODB  9  3675  and  note  par. 
2;  Garretson  vs.  Board  of  Supervisors,  61  CaL 
64.  66. 

21B.  Brror,  In  adayastott  of  testlmonyy  in- 
jurious to  adverse  party. — ^Leonard  vs.  Kings- 
ley,  60  Cal.  628,  630;  Hausman  vs.  Hausling. 
78  Cal.  288.  286.  20  Pac.  Rep.  570. 

210.  Same — Same,  unless  certain  had  no 
effect  on  Jury. — People  vs.  Smith,  93  Cal.  445, 
447,  29  Pac.  Rep.  64. 

217.  Samo— None  that  It  wan  vrelndldal,  or 

that  injury  was  done,  if  error  shown. — See 
ante  S  475. 

218.  Same  —  Hot  preavmed,  mvst  be  ahown 
affirmatively.— Landers  vs.  Bolton,  26  CaL  393. 
416;  Moore  vs.  Massini,  48  CaL  389.  391. 

210»     Same — ^Not  appearing  In  record,  it  was 

not  made,— People  vs.  Williams.  45  CaL  25, 
27;  People  vs.  Brotherton,  47  CaL  388.  405; 
People  vs.  Marks,  72  Cal.  46,  47.  13  Paa  Rep. 
149;  People  vs.  Huff,  72  CaL  117,  119,  18  Pac 
Rep.   168. 


220.  Estate  of  deeeaaed — ^Administrator^ 
signed,    acconnt    settled^    new    one    appointed, 
that  former  administrator  delivered  assets  as 

ordered.-^ennings  vs.  lie  Breton,  80  Cal.  8.  18, 
21  Pac.  Rep.  1127. 

221.  Same — Clalma     allowed     aa     presented 

were  allowed  upon  vouchers  and  proofs  sat- 
isfactory to  administrator  and  court. — Estate 
of  Swain,  67  CaL  637.  642,  8  Pac.  Rep.  497; 
Estate  of  More.  121  CaL  635,  689,  54  Pac  Rep. 
148. 

222.  Samo— Money  waa  etAalng  something.— 

Estate  of  Williams,  112  CaL  621,  526,  63  Am. 
St   Rep.   224,   44   Pac   Rep.   808. 

228.  Same— Order  for  disclosure  of  property 
of  estate,  evidence  of  right  of  executor.— See 
ante  i  1460. 

224.  Samo— Resldvo  preaamed  leaa  than  one- 
third  dlstrihntahle. — ^Estate  of  Bates,  106  CaL 
646.  647.  88  Pac  Rep.  941. 

225.  Bvldenco— Bxdndedf  none  thnt  it  waa 
considered. — ^Jones  vs.  Snow,  64  CaL  456,  458. 
2  Pac  Rep.  28. 

226.  Same — Of  threats  exdnded  from  fiUTy 
proper,  record  not  showing  character  of 
threats.— People  vs.  Glenn,  10  Cal.  88,  88. 

227.  Execution  issued,  in  action,  where 
sherilFs  deed,  executed  in  due  form,  recited  its 
iasue.— Russell  vs.   Harris.   88  Cal.   426,   427. 

228.  Facts  considered,  whether   all   or  part 
or  none  of  facts  are  mentioned  in  opinion,  ali 
bearing   on   points   decided   have   received   due 
consideration.- Mulford    vs.    Estudlllo,    82    Cal 
181.   138. 

220.  Feme  sole,  husband  abandoning  wife 
consents  that  she  contract  as. — ^Lawrence  vs. 
Spear,    17   Cal.    421,    424. 

See  monographic  note  84  Am.  Dec  676. 
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290.     Fliidl]iir%   ttll    ftieta    wltlilB   the   Imiiieay 

not  expressly  found,  and  not  Inconsistent  with 
the  other  findings.  Have  been  found  In  ac- 
cordance with  juderment. — Servanti  vs.  Losk, 
48  Cal.  238,  241;  Smith  vs.  Pennie,  44  CaL  161, 
164;  Lovell  vs.  Frost,  44  Cal.  471,  474. 

231.  Swne— Are  sot  of  facts  not  within 
Issues. — ^Lyons  vs.  Leimback,  29  CaL  189; 
Bernal  vs.  Gleim,  88  CaL  668,  676. 

asa.  Same— Conreet  wken  attacked  en  mo- 
tion for  new  trials— Moyes  vs.  Griffith,  86  CaL 
666.   558. 

ass.  Same — IDv^ny  mateilal  fact  la  Issney  as 
■tatntory  nottecy  lias  been  fonad  to  support 
judcmeat.->Hixon  vs.   Brodie,   45  CaL   276,   277. 

334.  Same — Isaacs  preperir  tomndf  by  coort 
wttkont  Jury, — O'Connor  vs.  Stark,  2  Cal.  168, 
155. 

ass.     Same— IVoae    In    support    of    Jvdsment, 

where  none  found  upon  important  question  of 
fact  put  in  issue  by  pleadings,  as  to  whether 
o£9cers  of  land  department  were  deceived  or 
misled.— Campbell  vs.  Buckman,  49  Cal.  862, 
867;  McTarnahan  vs.  Pike,  91  CaL  640,  648, 
27  Pac.  Rep.  784. 

ase.  Same— KToae  tkat  fact,  whldi  con- 
tradicts admissions  of  pleadinss.  was  founded 
upon  competent  evidence.— Burnett  vs.  Stearns, 
33  CaL   468,  474. 

287.  Same — ^Record  not  showins  otherwise^ 
they  were  waived  in  support  of  judgrment. — 
Mulcahy  vs.  Glazier,  61  CaL  626,  627;  Smith 
vs.  Lawrence,  68  Cal.  84;  Goyhinech  vs. 
Goyhinech,   80  CaL  410,  22  Pac.  Rep.  176. 

288.  Same  —  Tliere  belnar  evidence  of  the 
facts,  court  found  such  as  were  necessary  to 

;  sustain  judgment. — ^Howard  vs.  Throckmorton, 
48  Cal.  482,  489. 

288.  Same — ^Iv^bere  no  flndlnir  upon  one  of 
issues,  that  court  found  upon  that  issue  in 
way  to  sustain  Judgrment— Sears  vs.  Dixon,  88 
CaL  326,  330;  Merrill  vs.  Chapman,  84  Cal. 
251,  262;  Shelby  vs.  Houston,  38  CaL  410,  421; 
Smith  vs.  Cushins,  41  CaL  97,  99. 

240.  Fire  department,  certificate  of  exemp- 
tion, evidence  of  faets  therein.— KBRR'S  CYG. 
POL.  CODB  13841. 

241.  Foreign  doenments,  the  sl«natnres  of 
ofllcers  of  Mexico  In,  now  in  custody  of  sur- 
veyor-areneral  of  United  States,  are  genuine, 
where  used  for  collateral  purpose.— Sill  vs. 
Reese,  47  CaL  294,  844. 

242.  Forclgrn  government  —  Conveyance  of 
half  lot  under  Mexican  arovemment,  that  pro- 
prietor, havinff  indorsed  conveyance  on  original 
grant,  kept  orlerlnal  and  delivered  copy  of 
grant  and  of  indorsement. — Sill  vs.  Reese,  47 
Cal.   294,  340. 

248.  Same — Grant  or  concession  by  olilcer 
nnder,  vaUd*— Reynolds  vs.  West,  1  CaL  322, 
327;  Brown  vs.  O'Connor.  1  CaL  419,  420;  Payne 
vs.  TreadwelL  16  CaL  227,  241. 

244.  Same — None  that  governor  of  California 
in  1889  had  authority,  at  his  mere  arbitrary 
discretion  and  without  notice,  or  hearing,  to 
devest  party  of  estate  In  lands  previously 
granted  in  due  form  of  law.— Mott  vs.  Reyes, 
46   Cal.   879,   886. 


24S.  Same— Ofilcer  of,  has  not  exceeded  his 
authority.— Den  vs.  Den,  6  CaL  81,  88;  Ely  vs. 
Cram,  17  Wis.  687,  641. 

aM.     Same  —  Public  functionaries  of  Mexico 

have  done  their  duty  in  preventing  frauds  in 
documents  and  records. — Sill  vs.  Reese,  47 
CaL  294,  844. 

24T.    Foreign      law— Same     'aa      domesUc^— 

Shumway  vs.  Leakey,  67  CaL  468,  460,  8  Pac. 
Rep.  12;  Mortimer  vs.  Marder,  98  CaL  172, 
177,  178,  28  Pac  Rep.  814. 

iODRR'S  CYC,  CIV.  CODB  {  71  and  note  pars. 
6,  7,  and  S  164  and  note  par.  35. 

248.  Same— Same— Both  common  and  stat- 
utory.—Norrls  vs.  Harris,  16  CaL  225,  226; 
Hickman  vs.  Alpaugh,  21  Cal.  225,  226;  Hill 
vs.  Grigsby,  82  Cal.  55,  60;  Brown  vs.  Gas- 
light Co.,  58  CaL  426,  428;  Marsters  vs.  Lash, 
61  CaL  682,  624;  Shumway  vs.  Leakey,  67  CaL 
458,  460,  8  Pac.  Rep.  12. 

248.     Same— Same— BngUsh  common  law  not 

in  force  In  any  state  not  settled  by  English 
colonists. — ^Davison  vs.  Gibson,  56  Fed.  Rep. 
448,  444. 

250.    Same— Same— Of  BSngland  and  California 

same  as  to  probate  of  wills.- Wickersham  vs. 
Johnston,  104  CaL  407,  411,  48  Am.  St.  Rep.  119, 
38  Pac.  Rep.  89. 

251«     Same — Same — Of  Indiana  and  Minnesota 

concerning  property  rights  of  husband  and 
wife,  same  as  here.— Marsters  vs.  Lash,  61  CaL 
622,  624;  Shumway  vs.  Leakey,  67  CaL  458,  460, 
8  Pac.  Rep.  12;  Mortimer  vs.  Marder,  93  CaL 
172,  178,  28  Pac.  Rep.   814. 

252.  Same— Same — Of  Louisiana  and  Cali- 
fornia same  as  to  common  carriers. — Cavallaro 
vs.  Texas  &  Pac.  R.  Co.,  110  CaL  867,  62  Am. 
St   Rep.   100,   42   Pac   Rep.   918. 

268.  Same— Same — Of  Missouri  and  Call- 
fomla,  law  limiting  liability  of  common  car- 
rier.—Palmer  vs.  Atchison  T.  &  S.  F.  R.  Co., 
101  CaL  187,  195,  86  Pac.  Rep.  680;  Pierce  vs. 
Southern  Pac  Co.,  120  CaL  166,  168.  47  Pac 
Rep.  874,  62  Id.  802,  40  L.  R.  A.  850. 

254.  Same— Same — Of  Missouri  and  South 
Dakota  as  to  contract  for  transportation.— 
Meuer  vs.  Chicago  M.  &  St.  P.  R.  Co.,  5  S.  D. 
568,  674,  49  Am.  St.  Rep.  900,  59  N.  W.  Rep. 
945. 

268.     Same— Same— Of  Nevada  and  Callfomia, 

same  as  to  property  acquired  by  wife  during 
coverture,  separate. — Shumway  vs.  Leakey,  67 
CaL   458,   460,   8   Pac.   Rep.   12. 

266.  Same— Same — Of  Nevada  and  California, 

as  to  vendor's  Hen.— Hill  vs.  Grigsby,  32  CaL 
55,  60. 

267.  Same — Same — Of  Oregon  and  California, 

as  to  fraudulent  sale  of  personal  property. — 
Fleming  vs.  Albeck,  67  CaL  226,  227,  7  Pac 
Rep.   669. 

268.  Fraud- Actual,  party  stating  thing  to 
he  true,  presumed  to  know.— Muller  vs.  Palmer, 
144  CaL  806,  312,  77  Pac.  Rep.  964. 

268.  Same  —  Advantage  galned-r-By  undue 
Influence.— Hayne  vs.  Hermann,  97  CaL  269,  262, 
32  Pac  Rep.  171;  Dimond  vs.  Sanderson,  108 
CaL   97,  103,  87  Pac  Rep.   189. 

280.     Same — Same — Of  another's  weakneaa  of 
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mind.— Moore  vs.  Moore,  56  Cal.  89,  93;  Magrglnl 
vs.  Pezzoni,  76  Cal.   631.  633,   IS  Pac.  Rep.  687. 

201.     Same — In    official    act,    cannot    be    pre* 

ttvmed.— Reynolds  vs.  West,  1  Cal.  322,  327. 

262.  Same — May  be  inferred  from  stronff 
presumptive  circumstances. — ^McDanlel  vs.  Boca, 
2   Cal.   326.   339. 

208.     Same — Never    presnmed.— McCarthy    vs. 

White,  21  Cal.  495,  504,  82  Am.  Bee.  754; 
Wetherly  vs.  Straus,  93  Cal.  283,  286,  28  Pac. 
Rep.  1045;  Gray  vs.  Galpin,  98  Cal.  638,  635, 
33    Pac.   Rep.    725. 

204.  Same — A«  thni  asent'n  dntles  made  him 
antagonistic  to  principal. — McCarthy  vs.  White, 
21   Cal.   495,   503. 

265.  Same  —  None  from  deed  of  husband 
to  wife.  —  Sheehan  vs.  Sullivan,  126  Cal. 
189,  192,  58  Pac.  Rep.  543:  McDougall  vs.  Mc- 
Dougall.    13b  Cal.   316,   317.    67   Pac.   Rep.   778. 

260.  Same  —  None  from  instrument  to 
dausrhter  without  consideration. — KBRR'S 
CYC.  CIV.  CODIS  §  2227  and  note  pars.  93,  94. 

207.  Same — None,  fvhere  parties  mlNtalcen  as 

to  rule  in  reference  to  location  of  land  claims. 
— Boggs  vs.  Merced  M.  Co.,  14  Cal.  279.  372; 
Maye  vs.  Tappen,  23  Cal.  306,  308;  Davis  vs. 
Davis,  26  Cal.   23.  40,   85  Am.  Dec.  166. 

208.  Same — Presumptive  evidence  of,  Jury 
may  find  asalnat. — Billings  vs.  Billings,  2  Cal. 
107,   113. 

209.  Same  —  Where  fausbaufl  procure*  sepa- 
rate property  of  wife,  with  great  advantage  to 
him  and  none  to  her. — Dolllver  vs.  DoUlver,  94 
Cal.    642,   648,   30  Pac.  Rep.   4. 

270.  Franduleuty  conveyance  by  father  to 
•on,  to  -whom  not  indebtedi  from  indebtedness 
to  others.  —  Swartz  vs.  Hazlett,  8  Cal.  118, 
128. 

271.  Same — Intent — Concluaive  from  circum- 
stances.—Talcott  vs.  Henderson.  31  Ohio  St. 
162.  166.  27  Am.  Rep.  501. 

272.  Same  —  Same  —  From  transfer  Trithout 
consideration  by  party  Insolvent. — KKRIi'S 
CYC.  CIV.  code:  9  3442  and  note  pars.  44-53: 
Purkltt  vs.  Polack,  17  Cal.  327,  332;  Morgan  vs. 
Hecker,  74  Cal.  541,  543,  16  Pac.  Rep.  317; 
Judson  vs.  Lyford,  84  Cal.  505,  508.  24  Pac. 
Rep.  286;  Windhaus  vs.  Bootz  (Cal.  Dec.  30, 
1890),  25  Pac.  Rep.  404;  Bull  vs.  Bray,  89  Cal. 
286,  288,  26  Pac.  Rep.  873,  13  L.  R.  A.  576; 
Dougherty  vs.  Dougherty,  104  Cal.  221.  223,  37 
Pac.  Rep.  889;  Greenwall  vs.  Mueller,  126  Cal. 
636,  638,  59  Pac.  Rep.  137;  Willows  vs.  Small, 
144  Cal.  709,  711,  78  Pac.  Rep.  263. 

278.  Same — Transfer,  not  solely  on  ground 
of  want  of  consideration. — Poulson  vs.  Stanley, 
122  Cal.  655,  68  Am.  St.  Rep.  73,  55  Pac.  Rep. 
605. 

274.  Gaming;  complaint,  saloon  kept  for, 
none  that  it  was  necessarily  unlawful. — Whip- 
ley  vs.  Flow^er,  6  Cal.  630,  631. 

275.  Gaa  supply  to  applicaatt  that  his  want 
was  same  as  previously. — Smith  vs.  Capital 
Gas  Co.,  182  Cal.  209,  212,  213,  64  Pac.  Rep. 
258,   54  L.  R.  A.   769. 

270.  Gift  — Not  as  general  rule.  —  KLERR'S 
CYC.  CIV.  CODE  51147  and  note  pars.  68-67; 
Denigan  vs.  San  Francisco  Sav.  Union,  127  Cal. 


142,  147,  78  Am.  St.  Rep.  85,  69  Pac.  Rep. 
390.  See  White  vs.  Warren,  120  Cal.  322,  4J» 
Pac.   Rep.   129,   52  Id.   723p 

277.  Same  —  When  in  ^-iew  of  death. — 
KERR'S  CYC.  CIV.  CODB  S  1150. 

278.  Same  —  Where  transfer  beneflelal  to 
donee.— KBRR'S  CYC.  CIV.  CODE  §  1147  and 
note  par.  8. 

270.  Grand  Jurors,  persons  summoned  not 
excused  without  legal  excuse. — People  vs. 
Hidden,  82  Cal.  445;  People  vs.  Mlllsaps,  35 
Cal.    47.   48. 

280.  Grant   of   state   delivered   by   governor. 

prima  facie  valid. — Vandersllce  vs.  Hanks.  S 
Cal.   27,  44. 

281.  Guardian,      removal      of,      was      ^vlthin 

lurisdictlon.— Brodribh  vs.  Tibbits,  63  Cal.  80; 
Latham  vs.  Blake,  77  Cal.  646,  04  9.  IS  Pac. 
Rep.  150.  20  Id.  417;  Smith  vs.  Biscailuz.  S3 
Cal.   344,  354,   21  Pac.   Rep.    15,   23   Id.   314. 

282.  Guardian  ad  litem,  probate,  record 
ahowiuK  one  appointed  attorney  to  represent 
minor  heirs,  none  that  he  was  appointed 
guardian  ad  litem.—Townsend  vs.  Tallant,  :<Z 
Cal.  45,   53. 

288.     Guardiauahip,     father     is     prima     fucle 

competent  to  have  care  and  custody  of  child. 

In  re  Qalleher,  1  Cal.  App.  Dec.  (Whiting)  84 1. 
845,    84   Pac.   Rep.    352. 

284.  Same — I/etters  revoked  on  sole  ground 
of  want  of  Jurisdiction,  not  that  order  made 
on-  ground  guardian  unsuitable.— Estate  of 
Raynor,   74  Cal.   421,  424,   16  Pac.  Rep.   229. 

28R.  Guarantors,  of  payment  for  maker,  or 
•Ktension  of  time,  not  presumed.  —  KERR*S 
CYC.  CIV.  CODE  5  2819  and  note  par.  31; 
Williams  vs.   Covillaud,   10  Cal.   419,   429. 

286.  HlghTvay,  frhere  road  used  and  traveled 
by    public    over    ten    years,    without    objection, 
that    owners    have    abandoned    possession,    and 
it    is    public— Patterson    vs.    Munyon,    93    Cal 
128,    181. 

287.  Hiring  —  Agricultural  land,  holding 
from  year  to  year.— Phelan  vs.  Anderson,  US 
Cal.    504,    506,    50   Pac.   Rep.   686. 

288.  Same— Lodging  or  dTrelling,  term,  time 
for    estimation    of    rent.— KERR'S     CYC.    CIV 
CODE  S  1944. 

280.  Homestead  —  From  occupancy,  rebnf- 
table.— KERR'S  CYC.  CIV.  CODE  i  1237  and  note 
pars.  21,  22;  Taylor  vs.  Hargons,  4  Cal.  268. 
273.  60  Am.  Dec.  606;  Holden  vs.  Pinney.  G 
Cal.  234,  236;  Harper  vs.  Forbes,  15  Cal.  202. 
203,  204;  Cohen  vs.  Davis.  20  Cal.  186,  194; 
Leonis  vs.  Rovegno,  71  Cal.  273,  279,  12  Pac 
Rep.   161. 

200.     Same— None  that  value  of,  i«  unchanged. 

—Estate  of  Delaney,  37  Cal.  176.  182. 

20t.     Same— Selected    from    community    prop. 

*'*y---Schuler   vs.    Savings    &   L.    Soc.    64    Cal 
397.    398,    1   Pac.   Rep.   479. 

202.  Homestead— Entry      on      public      lands. 

from  receipt  of  receiver,  duty  regularly  per- 
formed.—Whittaker  vs.  Pendola,  78  Cal  296 
20  Pac.  Rep.  680. 

203.  Homicide,  intention  nmu  felonious  from 
mere  proof  of  killing. -People  vs.  Bushton.  80 
Cal.    160,   164,   22  Pac.  Rep.  127,  649 
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Hotelf  MM  Is  snMit  and  not  boarder. — 

Fry  V8.  Pacific  L  Co.»  98  Cal.  263,  261,  27  Am. 
St.  Rep.  198»  26  Pac.  Rep.  1099,  28  Id.  943,  16 
I^  R.  A.  188. 

aUB.  Hnsbaad  aad  wife — ^Abarndftnaieiit  of 
wrlfe,  wken  laaasOy  foimd  at  kotel  with  trunk 
'Which  she  could  not  have  taken  there  unaided. 
— St.  Vincent's  Inst.  Insane  vs.  Davis,  129  Cal. 
20.  23.  61  Pac.  Rep.  477. 

Saaic — CoMTeyaaee  to,  -wife  Is  tenant  In 
ion.^KBRR'S   CYC.   CIV.   CODB   {164. 

Same  —  Deed    from    husband    to    wif e^ 

creates  none  of  fraud. — Sheehan  vs.  Sullivan, 
126  Cal.  189,  192.  68  Pac.  Rep.  648<  McDousall 
vs.  McDousall,  186  Cal.  816,  817,  67  Pac.  Rep.  778. 

208.  Sanae — Same — ^Vests  separate  property 
In  wife,  in  absence  of  any  intention  outside  of 
deed,  whether  property  conveyed  by  him  is 
separate  or  community  property. — ^Burkett  vs. 
Burkett,  78  Cal.  310,  817,  12  Am.  St.  Rep.  68, 
20  Pac.  Rep.  715,  8  L.  R.  A.  781;  Taylor  vs. 
Opperman,  79  Cal.  468,  471,  21  Pac.  Rep.  869; 
Carter  vs.  McQuade,  88  Cal.  274,  278,  23  Pac. 
Rep.  848;  Ions  vs.  Harbison,  112  Cal.  260,  266, 
44  Pac.  Rep.  672;  Tillaux  vs.  Tillaux,  116  Cal. 
663.   672,  47  Pac  Rep.  691. 

299.  Same — ^Frand,  where  husband  procures 
wife's  separate  property,  with  sreat  advan- 
taged to  him  and  none  to  her.— DoUiver  vs. 
Dolliver,  94  CaL  642,  648.  80  Pac.  Rep.  4. 

809.  Same — Prom  wife's  possession  of  per« 
Bonnl  ornaments,  that  they  are  hers,  over- 
come '  by  proof  of  purchase  with  community 
property  and  not  griven  to  her  by  husband. — 
People  vs.  Swalm,  80  CaU  46,  60,  18  Am.  St. 
Rep.  96.   100,  22  Pac.  Rep.  67. 

991.  Husband   abandoning   wife,   assents   to 
J  ker  disposition  of  articles  obtained  by  her  own 

contracts   and    earnings. — Lawrence   vs.    Spear, 

17  Cal.    421.    484. 

See   monoerraphlc   note   84   Am.   Dec.    676. 

992.  Same — Inflnence  over  husband  not  nn- 

4ae.— Stiles  vs.  Cain.  184  Cal.  170.  174,  66  Pac. 
Rep.  231. 

893.  Same— None  against  validity  of  provi- 
sion in  wife's  favor.— KERR'S  CYC.  CIV. 
CODE,  i  2224   and  note  pars.   78,   79. 

894.  Same — ^None  of  gittu,  from  deed  to  kns- 
band,  payment  frouK  wife's  separate  funds.— 
Hutchinson  vs.  Hutchinson.  69  Cal.  818,  314; 
Gage  vs.  Downey,  79  CaL  140,  168,  21  Pac.  Rep. 
627,    866. 

898^.     Same — None  tkat  he  Is  n^ent  of  wife. — 

Grelner  vs.  Greiner,  68  Cal.  116,  122;  Emerson 
vs.  Bersln.  71  Cal.  385,  388,  12  Pac.  Rep.  242; 
Mesnager  vs.  Engelhardt,  108  Cal.  68,  70,  71,  41 
Paa  Rep.  20;  Williams  vs.  Tarn,  181  Cal.  64,  66. 
67,  63  Pac.  Rep.  133;  Wagoner  vs.  Silva.  139 
Cal.  669,  661-663,  73  Pac.  Rep.  438. 

Sam»— IJndne  Influence  from  unfair  ad^ 
itase^-KERR'S  CYC.  CIV.  CODB  S  168,  note 
pars.  44-46,  48,  64,  60-66. 

aOT.  flame  — wife  Is  nsont  of  kusband  for 
pvrohflfle    of    necessaries.  —  Tryon    vs.    Sutton. 

18  OaL  490,  498;  Chaffee  vs.  Browne,  109  Cal. 
211,  219,  41  Paa  Rep.  1028. 

898i    flame— THfe's  separate  estate^  purekased 

Avtth  money  borrowed  by  her.  repaid  by  him. 


that  he  advanced  for  her. — ^Flournoy  vs. 
Flournoy,  86  Cal.  286.  294,  81  AnL  St.  Rep.  89, 
24  Pac.  Rep.  1012.  See  Morgan  vs.  Lones,  80 
Cal.  817,  319,  22  Pac  Rep.  263. 

809.  Same  —  Same  —  Told  eontraet,  adopted 
by  husband  from  his  dealing  with  property 
bought  by  her.— Althof  vs.  Conheim.  88  Cal.  230, 
233,  284,   99  Am.   Dec.   868. 

See  KERR'S  CTC.  dV.  CODB  S  168  note  par. 
67. 

819.  Hypotheeatlouy  neeeoslty  for  supplies*— 
KBRR^S  CTC.  CIV.  CODE  {8019.  note  pars. 
42-46. 


811.  Identity  of  person  from  name^  front 
recital  of  resldenoe  of  grantor  as  in  difTerent 
county  from  that  of  grantee  of  same  name 
in  prior  deed,  that  it  was  change  of  residence 
of  same  party. — People  vs.  Thompson,  28  Cal. 
214;  Carleton  vs.  Townsend,  28  Cal.  219,  222; 
Garwood  vs.  Garwood.   29  Cal.  614,  620. 

812.  nUdt  cohabitation,  tkat  It  eontlnues 
rebuttable*— KERR'S  CYC.  CIT.  CODE  {  67  and 

note  pars.  26-28. 

818.     Indictment   flot   aided   by   presumption* 

— ^No  imagination  nor  presumption  can  be 
called  In  to  aid  a  defective  indictment. — People 
vs.  Simpton,  138  Cal.  867,  869.  66  Pac.  Rep. 
834. 

814.  Injury,  from  unauthorised  eonstruetlon 
of  ditch  or  canal  across  another's  land. — ^Mc- 
Rae  vs.  Blakeley.  2  Cal.  App.  Dec.  (Whiting) 
306.  807,  84  Pac.  Rep.  679. 

81Ck     Innkeeper,  deposit  by  guest,  at  request, 

to  enable  innkeeper  to  give  care  and  security. 
— Pinkerton  vs.  Woodward,  88  Cal.  667,  669. 
91   Am.   Dec.    667. 


,  819.  Same  —  Liability  of,  one  Is  guest  not 
boarder.— KERR'S  CYC.  CIV.  CODE  S  1869  note 
pars.  11,  16. 

817.  Insolveneyy  not  from  language  of  as- 
signment.— ^Morgentham  vs.  Harris,  12  Cal.  246, 
247. 

818.  Insurable  Interest,  Insurer  has  knowl* 
e«|ge  of  condition  of  title. — Sharp  vs.  Scottish 
U.  ft  Nat.  Ins.  Co..  186  Cal.  642.  646,  69  Pac. 
Rep.  868,  616.  See  Manchester  Fire  Assur.  Co. 
vs.    Abrams,    89    Fed.    Rep.    932.    936. 

819.  Insurance,  marine,  Insurer  has  knowl- 
edge of  prior  loss«— KERR'S  CYC.  CIV.  CODE 

S  2671  and  note. 

889.  Same — ^Loas  from  continued  ab«enee  of 
ship.— KERR'S   CYC.   CIV.   CODE  S  2706. 

821.  Instructions,  ivbere  complaint  In  tvro 
eounts,  that  they  were  based  upon  first  count, 
being  supported  by  the  evidence,  and  to  which 
they  were  directed. — ^Flinn  vs.  Crooks,  1  Cal. 
App.  Dec.  (Whiting),  796.  796,  83  Pac.  Rep. 
812. 

822.  Instrument  In  writing,  value  of,  equal 
to  that  of  property  to  which  It  entitles  owner. 
—KERR'S  CYC.  CIV.  CODE  S  8866  and  note 
pars.  .1-6. 

828.  Intent  to  kill,  error  to  Instruct  Jury, 
that  It  arose  from  fact  of  shooting. — People  vs. 
Hize,  80  Cal.  41.  46,  22  Pac.  Rep.  80;  People 
vs.  Wilson.  117  Cal.  688,  698,  49  Pac.  Rep. 
1064.     See  note   21   Am.   St   Rep.   166. 

824.     Interest^    payable    on    money    loaned.— 
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Hyman  vs.  Coleman,  82  Cal.  650,  653,  16  Am. 
St.  Rep.   178,   23  Pac.  Rep.  62. 

325.  Judffe,  dlaqualiflcatlon  of,  not  to  be  pre- 
sumed.— Dakan  vs.  Superior  Court,  1  Cal.  App. 
Dec.   (Whitlnsr)    590,   591,  82  Pao.  Rep.  1129. 

82e.     JndgrmeBt — All     faeta     Beccaaarr^     and 

which  are  embraced  within  the  issues,  were 
proven,  if  no  exception  taken  to  finding  or 
want  of  finding,  in  absence  of  any  facts  in- 
consistent with  allegations,  or  relief  granted. 
—Lucas  vs.  San  Francisco,   28  Gal.   591,  697. 

S27.     Same— All    Intelidmeata    favor    raltdltr 

of ,^ White  vs.  Abernathy,  8  Cal.  426;  Nelson 
vs.  Lemmon,  10  Cal.  60. 

828.  Same— All  Issnes  were  actually  heard 
and  decided. — Parnell  vs.  Hahn,  61  Cal.  131. 
182;  Davis  vs.  Lezinsky,  93  Cal.  126,  127,  28 
Pac.  Rep.  811. 

829.  Same— By  default  on  amended  eom- 
plaint,  none  that  defendants  were  represented 
by  attorney. — People  vs.  Mariposa  Co.,  89  Cal. 
688,   685. 

830.  Same — Effect  of^  npon  rlffhta  In  ▼arfova 
cases.— Ante   S  1908. 

881.  Same — ^Bntered  by  default  npon  service 
of  summons  by  publication^  reciting  it  was 
entered  in  pursuance  of  an  order,  that  it  was 
entered  in  pursuance  of  an  order  of  court. — 
McCauley  vs.  Pulton,  44  Cal.  855,   861. 

832.  Same — For  defendant.  In  absence  of 
llndings,  that  court  found  on  all  issues  against 
plaintiff.— Clark   vs.   Willett,    35    Cal.    634,    547. 

833.  Same — Giving  all  relief  demanded  In 
complaint,  was  entered  as  required  by  facts 
in  issue  proved.— Nevada  Co.  &  S.  C.  Co.  vs. 
Kldd,  87  Cal.  282,  302. 

384.     Same— In    eminent    domain,   not   signed* 
by  Judge,  its  entry  by  clerk  was  directed  and 
authorized  by  judge. — California  S.  R.  Co.  vs. 
Southern   Pac.   R.   Co.,    67   Cal.    69,    63,    7    Pac. 
Rep.  128. 

885.  Same — Of  county  court  after  default.  It 
was  proper. — Crane  vs.  Bran  nan,  8  Cal.  192, 
195;  Alderson  vs.  Bell,  9  Cal.  816,  821;  Mont- 
gomery vs.  Tutt,   11  Cal.   807,   317. 

886.  Same — Of  court  of  general  Jurladlctlon, 
court  having  obtained  Jurisdiction  of  person. — 
Sharp  vs.  Daugney,   38   Cal.   606,   612. 

337.  Same — Of  foreign  state,  not  to  carry 
Interest. — Cavender  vs.   Guild,   4   Cal.    250,   263. 

888.  Same — Order  sustaining  demurrer  was 
set  aside  before  entry.— Seaver  vs.  Cay,  9  Cal. 
664,  565. 

330.  Original  complaint  presented  same 
Issues  and  claims  of  right  as  the  amended  com- 
plaint, and  findings  respond  to  original  com- 
plaint and  fix  commencement  of  adverse  use.— 
Collins  vs.  Gray.  2  Cal.  App.  Dec.  (Whiting) 
759,  761,  86  Pac.  Rep.  983. 

340.  Same— Proceedings  regular,  nothing  In 
record  to  contrary.— Gonzales  vs.  Huntley,  1 
Cal.  82;  Palmer  vs.  Brown,  1  Cal.  42;  Belt 
vs.  Davis,  1  Cal.  184,  140;  Polsom  vs.  Root. 
1  Cal.  874,  877;  Thompson  vs.  Monrow,  2  Cal. 
89,  100;  Kllbum  vs.  Ritchie,  2  Cal.  146,  148; 
Owen  vs.  Morton,  24  CaL  873,  378. 

841.  Same  — Record  containing  only  part  of 
Judgment-roll^    that    court    decided    correctly 


touching  answer  of  defendant,  affect  of  11b 
pendens,  title,  and  proceedings  on  motion. — 
Hastings  vs.  Cunningham,  36  CaL  649,  552. 

842.  flame — Though  record  contains  no  evi- 
dence that  the  amended  complaint  or  answer 
was  filed  or  default  entered,  that  the  complaint 
and  answer  were  filed  and  default  regularly 
entered. — ^ICahlstadt  vs.  Blanc,  34  Cal.  577,  57  i». 

848.  Same — Valid,  where  record  does  m«C 
state  other  evidence  adduced. — Swanston  vs. 
Sublette,  I  CaL  124,  125. 

844.  Same— Terlty  of,  upon  direct  as  fully 
as  upon  collateral  attack  aa  to  all  matters  of 
which  It  coij^talns  a  record. — Slchler  vs.  L«ook, 
98  CaL  600,  611,  29  Pac.  Rep.  220;  Eichhoff 
vs.  Eichhoff,  107  CaL  48,  48  Am.  St.  Rep.  112, 
40  Pac.  Rep.  24;  Kahn  vs.  Matthal,  115  Cal. 
689,  692,  47  Pac.  Rep.  698;  San  Diego  Bank 
vs.  Goodsell,  137  CaL  420,  428.  70  Pac  Rep. 
299. 

845.  Same — ^mrhere    no    flndlnga    Ued,    facta 

necessary  to  authorise  It  were  found  in  behalf 
of  party  in  whose  favor  rendered. — ^King  vs. 
Wellman,  88  CaL  596,  696;  City  of  Oakland  vs. 
Whipple.  89  Cal.  112,  115. 

840.  Judgntent-roilf  the  facta  ahown  therein 
are  correct,  and  minutes  of  court,  showing  any 
material  fact  not  therein.  Inadmissible  to  vary 
or  contradict  it. — ^Hobbs  vs.  Duff,  48  CaL  486, 
490. 

847.  Jurisdiction — Of  court  of  general  Juiia- 
diction,  and  that  It  Is  unnecessary  In  pleading 
judgment  to  aver  facts  conferring  It. — Campe 
vs.  Lassen,  67  CaL  139,  141,  7  Pac.  Rep.  430; 
Lynde  vs.  Columbus  C.  &  I.  C.  R.  Co.»  67  Fed. 
Rep.  993,  995. 

848.  Same — Same — ^Neeeaalty  for  presunsp- 
tlon  of,  only  when  record  silent. — Estate  of 
Eichhoff,  101  Cal.  600,  36.  Pac  Rep.  11. 

849. — Same — Once  acquired  not  loat^  thoagrh 
record  of  court  lost,  and  acts  of  court  in 
amending  record  properly  exercised. — Slchler 
vs.  Look,  93  CaL  600,  608,  29  Pac.  Rep.  220. 

800.  Juror — ^Waa  duly  awom,  nothing  In 
record  to  contrary. — People  vs.  Davis,  61  CaL 
664,   556. 


851.    Same — Who   convemes   with    others^    or 

listens  to  remarks,  on  subject  of  charge,  sub- 
ject to  Improper  influence,  and  defendant  en- 
titled to  new  trial.—People  vs.  Turner,  39  CaL 
370,  375;  People  vs.  Lee  Chuck,  78  CaL  317, 
334,  20  Pac.  Rep.  719. 

888.  Justices'  courts,  none  Indulged  l« 
favor  of  Jurisdiction  of  Inferior  courts. — King 
vs.  Randlett,  33  CaL  818,  822;  Ex  parte  Kearney. 
55  CaL  212,  217;  Keybers  vs.  McComber,  67  CaL 
395,  896;  Layton  vs.  Trapp,  20  Mont.  453,  456,  52 
Pac.  Rep.  208. 

868.     Knowledge  —  Of       one's       own        tltlcw 

— Robins  vs.  Hope,  57  CaL  498,  495;  Parsons 
vs.  Weis,  144  CaL  410,  420,  77  Paa  Rep. 
1007. 

854.  Same— Of  the  law. — Sunol  vs.  Hepburn. 
1  CaL  264;  Swartz  vs.  Hazlett,  8  Cal.  118; 
Christy  vs.  Sullivan,  50  CaL  837;  People  va. 
Burns,  76  CaL  627,  17  Pac.  Rep.  646;  Hill  vs. 
Flnlgan,  77  Cal.  267,  19  Pac.  Rep.  494. 

8611.  Sanae—Same — ^In  caaea  Involving  «uea- 
tlons  of  eonftrmatlony  not  necessarily  presumed 
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(dlB.    op.    Murray.    Ch.    J.)— Holland    vs,    San 
FranclBco,  7  Cal.  861,  886. 

SSe.  Sane  —  Same  —  In  party  paretaaatnir 
county  warrant  by  auditdr  on  treasurer,  which 
show  on  face  issued  contrary  to  law,  and  is 
chargeable  with  notice.— Christy  vs.  Sullivan, 
50  Cal.   337.   339. 

887.  Same— Same — That  prorlsloii  of  act  of 
Marck  18,  1672,  In  respect  to  assessment,  not 
made  by  duly  elected  assessor,  is  in  violation 
of  article  XI  of  constitution  and  void.— Wll- 
iams  vs.  Corcoran,  46  Cal.  553,  656. 

858.  Landlord  and  tenant,  a  tenancy  for 
further  term,  from  the  payment  of  rent  after 
expiration  of  lease.— Skaggs  vs.  Elkus.  45  Cal. 
154,  160. 

888.  Lease— New,  of  same  eharacter  as  old» 
while  lessee  in  possession.— Blumenberg  vs. 
Myres,  82  Cal.  93.  96.  91  Am.  Dec.  560;  Harris 
vs.  Foster,  97  Cal.  292,  296,  S3  Am.  St.  Rep. 
187,  32  Pac.  Rep.  246;  Rogers  vs.  Duhart,  97 
Cal.  500,  506,  82  Pac.  Rep.  570;  Macdonough 
vs.  Starbird,  105  Cal.  15.  19.  88  Pac.  Rep. 
510. 

800.  Same— Surrender  of  old  from  execution 
of  new.— Jungerman  vs.  Bovee,  19  Cal.  864,  363. 
See  Hill  vs.  Beatty,  61  Cal.  292,  296;  Marks  vs. 
Ryan,  63  Cal.   107,  110,  111. 

861.  Legacy  —  Kesiduum  Insuffldent,  special 
he^vest  to  debts.— Estate  of  Moulton,  48  Cal. 
191,   193. 

S«2.  Same— Suhatltuted,  none  it  was  given 
In  lieu  of  life  estate  not  presumed.— Estate  of 
De  Laveaga,  119  Cal.  651,  658,  61  Pac.  Rep. 
1074, 

863.  Legal  capacity,  after  discharge  from 
laMno  aaylum.— KERR'S  CYC.  CIV.  CODE  8  40. 

864.  Legatee  residuary,  holographic  will, 
husband  named  at  end  of  each  clause.— Estate 
of  Stratton.  118  Cal.  618.  618,  44  Pac.  Rep. 
1028. 

865.  Legitimacy  of  children  bom  In  lawful 
wedlock.— KERR'S  CYC.  CIV.  CODE  SS  193-195. 
216  and  notes. 

866.  Legitimate  children  bom  after  dls- 
•olutlon  of  marrlagc-KBRR'S  CYC.  CIV. 
CODE   W144.   146.   and    194,    note  pars.    2-4. 

86T.  Libel,  language  actionable,  not  priv- 
ileged, is  both  false  and  malicious.— Dixon  vs. 
Allen.  69  Cal.  527,  629,  11  Pac,  Rep.  179; 
Chllders  vs.  San  Jose  M.  P.  &  P.  Co..  106  Cal. 
284.  289,  46  Am.  St.  Rep.  43.  88  Pac.  Rep.  903. 

868.  Malice,  not  Inferred  from  publication*— 
HarrU  vs.  Zanone,  93  Cal.  69,  70.  28  Pac.  Rep. 

845. 
86lP.     Marrtnge— Not  from   mere   continuance 

of  illicit  cohabitation.— Harbeck  vs.   Harbeck. 

102    N.   Y.    714,    7    N.    B.    Rep.    408;    Fagan   vs. 

Pagan,  11  N.  Y.  Supp.  748. 

870.  Same  — Seeond,  supported  by  presump- 
tion.—Monographic  note   89   Am.   St.   Rep.   198. 

871.  Same— Settlement,  same  as  marriage 
eontmet  of  Civil  Code  (» 177-181).— Corker  vs. 
Corker.  87  Cal.  648,  647.  648,  26  Pa«.  Rep.  922. 

878.  Married  woman— Conveyance  to>  Is 
separate  property.— KBRR»S  CYC.  CIV.  CODE 
§164,  note  pars.   160-167. 

878.     Same  —  Deed  from  husband,  fraud  not 


presumed. — Sheehan  vs.   Sullivan,   126   Cal.   189, 
192,  58  Pac.  Rep.  543. 

874.  Same — None  of  knoivledge  of  contents 
of  deed,  from  her  executing  it. — Pease  vs.  Bar- 
biers,   10  C^l.   436,  440. 

875.  Same — Note  and  mortgage  to,  her 
separate   property. — KERR'S    CYC.   CIV.   CODE 

(  164.  note  pars.  62-66. 

876.  Same  —  Property  separate. — See  mono- 
graphic note  96   Am.  Dec.   428. 

877.  Same-^Rlght  to  petition  for  grant,  un- 
der Mexican  law.— Reynolds  vs.  West,  1  CaL 
822,   828. 

878.  Sante — Separate  property,  bought  by 
husband,   not   community. — ^KERR'S   CYC.  CIV. 

CODE  S  853,  note  par.   114. 

879.  Master    and    servant — Compensation    to 

be  reasonablc-^Moulin  vs.  Columbet.  22  Cal. 
608.  609. 

880.  Saate — Continuance    at    agreed    price, 

where  no  new  agreement. — ^KERR'S  CYC. 
CIV.  CODE  9  2012  note  pars.   8-8. 

881.  Same — ^Hiring,  terms  presumed  front 
wageo.— KERR*S  CYC.  CIV.  CODE  S  2010,  note 
pars.   2-10   and  9  2012   and  note  pars.   1-8. 

8Sa.     Same — Negligence,  none  from  employee 

in  position  of  danger. — Turner  vs.  Southern 
Pac.  Co..  142  Cal.  580,  582,  76  Pac.  Rep.  384. 

888.  Same — ^Servlce — Beyond  two  years,  con- 
tract measure  of  compensation. — ^KERR'S  CYC. 
CIV.  CODE  9  1980  and  note  pars.  1-3. 

884.     Same  —  Sanse  —  By     month     where  no 

agreement    nor    custona. — Scott    vs.    Wood,  81 

Cal.  898,  404.  22  Pac.  Rep.  871;  Pendleton  vs. 
Cllne,  85  Cal.  142,  146,  24  Pac.  Rep.  659. 

888.  Men&her  board  of  trade  will  give  fair 
trial.— Green  vs.  Board  of  Trade,  174  111.  585, 
61  N.  B.  Rep.  699,  49  L.  R.  A.  365. 

886.  Mexican— Alcalde     In     1848,    grant     by, 

that  it  was  made  within  scope  of  authority. — 
Reynolds  vs.  West,  1  Cal.  822,  826;  Payne  vs. 
Treadwell,  16  Cal.  221.  227,  241. 

887.  Same  —  Grant,  plaintiff  having,  also 
claiming  title  by  prescription,  that,  defendant 
having  Judgment,  the  grant  was  imperfect  and 
required  confirmation.— rWilkins  vs.  McCue,  46 
Cal.   656,   661. 

888.  BOneral  laads — ^Person  on^  to  mine,  not 
trespasser. — ^Burdge  vs.  Smith,  14  Cal.  380,  883. 

889.  Same— Possession  la  idghtful* — English 
vs.  Johnson,  17  Cal.  108,  118,  76  Am.  Dec. 
674;  Table  Mt.  Tunnel  Co.  vs.  Stranahan,  20 
Cal.  198,  209;  Patterson  vs.  Keystone  M.  Co., 
28  Cal.  676,  676;  Hess  vs.  Winder,  30  Cal.  349, 
856;  Lux  vs.  Haggin,  69  Cal.  255,  383,  10  Pac. 
Rep.  6T4;  Garthe  vs.  Hart,  78  Cal.  641,  542,  543. 
16  Paa  Rep.  98;  Miller  vs.  Chrisman,  140  Cal. 
440.  448,  78  Pac.  Rep.  1088,  74  Id.  444. 

8S6»  Hinea— Dam  aa.d  ditch,  no  abandon- 
ment from  lapse  of  time. — Crandall  vs.  Woods. 
8  Cal.  136,  144;  Bird  vs.  Llsbros.  9  Cal.  1,  6; 
Partridge  vs.  McKlnney.   10  Cal.   181.  184. 

881.  Same  —  Permissive  possession,  license 
by  legislature. — ^Bequette  vs.  Caul  field,  4  Cal. 
278,  279;  Conger  vs.  Weaver.  6  Cal.  648,  558; 
Bird  vs.  Lisbros.  9  Cal.  1,  6. 

888.     Same — Tailings,  abandonment  of,  from 
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■uflerlnff  them  to  lloifv  wliere  they  ll»t. — Jones 
vs.   Jackson,    9   Cal.    287,    244,    246. 

893.  minffllnff  funds,  by  trastee,  to  use  in 
his  own  business.— In  re  Thorp,  2  Ware  C.  C. 
294,   23   Fed.   Cas.   1163. 

394.  Mlalns  corporation^  directors,  wllfnl- 
ness,  from  failure  to  file  statutory  reports.— 
Gennert  vs.  Ives,  102  Mich.  547,  61  N.  W. 
Rep.  9. 

89S.  Minor  defendants,  non-resldcnts,  sum- 
mons served  by  publication,  that  they  were 
over  14  years  of  age. — Emerlc  vs.  Alvarado,  64 
Cal.  529,  597,  2  Pac.  Rep.  418. 

396.  Money  loaned,  borrower  promised  to 
repay  on  demand,— Swift  vs.  Swift,  46  CaL 
267,    269. 

30T.  Nearligrenee— CoUIslon— By  street-car.r— 
KEIRR'S  CYC.  CIV.  CODE  5  1714,  note  par.  226; 
Tompkins  vs.  Clay  St  R.  Co..  66  Cal.  163,. 4 
Pac.  Rep.  1165.  Monosraphic  note  50  Am.  Rep. 
653. 

398.  Same— Same — Of  Tcssds,  wilful  default 
from  breach  of  rules  of  navigation.— KBRR'S 
cvc.  CIV,  code:  5  970. 

899.  Same — ^From  fact  of  accident,— Judson 
vs.  Giant  P.  Co.,  107  Cal.  549,  555,  48  Am.  St. 
Rep.  146,  40  Pac.  Rep.  1020,  29  L.  R.  A.  718; 
McCurrle  vs.  Southern  Pac.  Co.,  122  Cal.  558, 
562,  55  Pac.  Rep.  824;  Chico  B.  Co.  vs.  Sacra- 
mento, 123  Cal.  178,  183,  65  Pac.  Rep.  780; 
Knott  vs.  McGilvray.  124  Cal.  128.  132,  66  Pac. 
Rep.  789;  Bosque  vs.  Sutro  R.  Co.,  131  Cal. 
390,  400,  63  Pac.  Rep.  682;  Rome  vs.  Such,  134 
Cal.  673,  574,  66  Pac.  Rep.  862,  67  Pac.  Rep.  760; 
Kleebauer  vs.  Western  F.  &  B.  Co.,  138  Cal. 
497,  502,  71  Pac.  Rep.  617;  Kahn  vs.  Triest- 
Rosenberg  C.  Co.,  139  Cal.  340,  344,  73  Pac. 
Rep.  164;  Bradford  G.  Co.  vs.  Kizer,  113  Fed. 
Rep.    894,    898. 

See  monographic  notes  6  Am.  St.  Rep.  792;  20 
Am.  St.  Rep.  490;  80  Am.  St  Rep.  786;  67 
Am.  St.  Rep.  135,  137. 

400.-  Same — From  Inherent  nature  and 
character  of  the  act  causing  the  injury.— 
Judson  vs.  Giant  P.  Co.,  107  Cal.  649,  666,  48 
Am.   St.   Rep.   146,   40   Pac.  Rep.   1020. 

401.  Same— From  Injury,  In  elevator  by 
breaking  of  machinery  under  control  of  de- 
fendant.—Treadwell  vs.  Whlttler,  80  Cal.  674, 
582,  13  Am.  St.  Rep.  175  and  note,  22  Pac. 
Rep  226,  5  L.  R.  A.  498;  Mitchell  vs.  Southern 
Pac.  R.  Co.,  87  Cal.  62,  72.  26  Pac.  Rep.  246, 
11  L.  R.  A.  130;  Bush  vs.  Barnett,  96  Cal.  202, 
204,  31  Pac.  Rep.  2;  Monographic  note  16  L. 
R.   A.   33. 

402.  Same— In  railroad  corporation,  from 
failure  to  give  signals  in  compliance  with 
statute.— Orcutt  vs.  Pacific  C.  R.  Co.,  86  Cal. 
291,    297,    24   Pac.   Rep.    661. 

403.  Same— None  In  defendant,  when  ad- 
mitted the  accident  was  caused  by  trapdoors 
raised  by  servant.— Bowley  vs.  Kelly,  2  Cal. 
App.  Dec.    (Whiting).  861,  364. 

404.  Same— That,  after  Injury  from  par- 
ticular defect,  measures  taken  to  prevent  re- 
currence.—Trask  vs.  California  Q,  R.  Co.,  68 
Cal.  96;  Magee  vs.  North  Pac.  R-  Co.,  78  Cal. 
430,   436,    21   Pac.   Rep.    114. 

406.     Same  — Thin*     causlnar     Injury     under 


management  of  defendant.— Dlxoa  ^ik  Pluns. 
98  Cal.  384,  388,  36  Am.  St.  Rep.  180,  tS  Pa.. 
Rep.  268,  30  L.  R.  A.  698;  Knott  vs.  McGilvray. 
124  Cal.  128,  180,  66  Pac.  Rep.  789. 

406.     Same  —  Whenever     the     clrcumataBceM 

Impose  upon  one  party  alone  obU^Mloii  of 
special  care. — Sauer  vs.  Kagle  B.  OOw.  t  CaL 
App.  Dee.  (Whiting),  267,  260,  84 
426. 


pm.  tT- 


407.  Same— See  '<Comi 

101   this  note. 

408.  Negotiable  Inatrument  — >  Denund  made 
In  kind  of  money  stipulated  in  draft. — 
Laugenberger  vs.  Kroeger,  48  Cal.  147,  150. 
17  Am.  Rep.  418. 

409.  Same — Draw^ee  of  check  know*  siiEna- 
ture  of  drawer,  but  not  handwriting  in  body. 

— Redington  vs.  Woods,  46  CaL  406,  419. 

410.  Same — Holder  took  ft  iar  Talue,  before 
dishonor,  in  regular  couroe  of  business.— 
Sperry  vs.  Spaulding,  46  CaL  544,  649;  Rahm 
vs.  King  Wrought-Iron  B.  Mfg.,  16  Kan.  532. 
See  monographic  notes  84  Am.  Dec.  403;  11  Am. 
St.   Rep.   323. 

411«  Same — Indorsed  before  matarity,  holder 
bona  fide  owner. — Palmer  vs.  Qoodwin,  6  Cal. 
458,  459;  Himmelmann  vs.  Hotaling,  40  CaL 
111,  116,  6  Am.  Rep.  600. 

412.  Same — OTcrdue,  or  preaumptfrcly  dla- 
honored,    title   unaffected. — KBRR'8    CYC.   OIV. 

CODE  S3124,  note  par.  32;  Himmelmann  vs. 
Hotallng,  40  Cal.  Ill,  114,  6  Am.  Rep.  600. 

413.  Same— Plaintiff  the  owner.— Kraut's 
CYC.  CIV.  CODE  §3124  note  par.  20;  Pryce  ▼■. 
Jordan,  69  Cal.  669,   671,   11  Pac.  Rep.  186. 

414.  Saaie — Signature  of  everts  drawer,  «e- 
eeptor,  and  indorser  made  for  consideration  be- 
fore maturity  and  in  ordinary  course  of  busi- 
ness.— KERR'S  CYC.  CIT.  CODE  { 8104  and 
note  pars.   1-6,  and  9  3122. 

415.  New    Trial — From    fact   that    atatement 

or  affidavits  were  filed,  none  that  notice  of 
motion  was  given  or  waived,  where  motion 
was  denied. — Dominguez  vs.  Mascotti,  74  Cal. 
269,    270,    16   Pac   Rep.    773. 

416.  Same — Order  granting,  unless  amount 
of  damages  remitted,  amount  was  not  re- 
mitted.—Gross  vs.  Kelleher,  80  CaL  619,  620, 
22  Pac.  Rep.  293. 

417.  Same — Order     atrlklng     out     notice     of 

motion  for,  was  made  by  consent. — ^Wilson  va. 
Dougherty,  46  Cal.  34,  36. 

418.  Same — Time  to  naake  motion  waa  «k« 
tended,  it  not  appearing  from  transcript  ob- 
jection made  on  that  ground. — Patrick  vs. 
Morse,  64  Cal.  462,   468,  2  Pac.  Rep.  49. 

410.  Nonsuit,  motion  on  one  ground,  wralvea 
all  others.— Mateer  vs.  Brown,  1  Cal.  221,  228; 
People  vs.  Banvard,  27  Cal.  470,  474;  Bellevue 
W.  Co.  vs.  Bellevue,  8  Idaho,  789,  86  Pac.  Rep. 
693;  Brown  vs.  Warren,  16  Nev.  228,  239. 

420.  Notary  public — ^Aa  against  aTcrmeats 
of  married  woman,  of  ignorance  of  contents  of 
deed,  of  incorrect  interpretation  by  interpreter, 
certificate  conclusive  as  to  facts  stated. — 
Orant  vs.  White,  67  Cak  141;  De  Arnas  vs. 
Escandon,  59  Cal.  486,  489;  Banning  vs.  Ban- 
ning, 80  Cal.  271,  274,  22  Pac.  Rep.  210;  Schults 
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ra,    McLean,    »8    Cat    ZZ9,    «57,    28    Paa    Rep. 
106S. 


»«»*--Pwrtert  bT,  erHdeaee  of  tmttm 
tkcreUu— KERR'S  CTa  dV.  CODB  1 796  note 
pars.  1,  2. 

4a^     Notiee  by  reectrer,  from  rooolpt  In  larffe 

type.  In  daytime.— Merrill  va  Paoifio  T.  Co.,  Ill 
Cal.   582,  689,  68  Pisic.  Rep.  916. 

418.  Nidaance^  pvblio  *- Hovoo  oroeted  In 
biirbway.— Gunter  va  Geary,  1  CbL  482,   488. 

4M.  Same  —  PabUe,  erory  oao  aggrlevod, 
^»ttb  rlsbt  to  abatOi^-Onnter  ▼■.  Oeary,  1  Cal. 
482,  487. 

496.  ObJoetfloMi  to  «BOotiom  In  trial  «!■- 
vesardo^  aad  «aeatlOBa  anewored  by  wltaeeay 

that  jury,  flndlnar  adversely,  disregarded  testi- 
mony.—People  vs.  Hall,  67  Cal.  669,  670. 

did.  ObllKatloas  betvreen  scTeral^  are  Joint. 
— KBRRI  Ora  OIT.  CODB  81431;  Bunker  vs. 
Osbom,  182  Cal.  488,  482,  84  Pao.  Rep.  868. 

Order    of    eonrt,    wben    silent    as    to 

Id  on  which  in  motion  arranted,  that  it  was 
on  both  ffrounds  in  motion.— Onesti  vs.  Free- 
Ion,   81  Cal.  826,  828. 

418.  Ordlnanco^AII  In  favor  of— Reason- 
ableness of^— Respondent's  brief,  88  L.  R.  A. 
442. 

418.  Same— Same— Validity  of.— Ex  parte 
Haskell,  112  CaL  412,  44  Pac  Rep.  726,  82 
U  R.  A.  627. 

480.  Same — ^ImposlBff  lieense-tax  npon  a 
bastaeasy  not  intended  as  a  regulation  of  the 
business. — Placer  Co.  vs.  Whitney  . Estate  Co. 
2  Cal.  App.  Deo.  (Whitinff),  72,  78,  84  Pao.  Rep. 
277. 

481.  Ordinary   oonrse   of  business   followed. 

Post  i  1963  Bubd.  20. 

481.     Ouster,  front  title,  and  rl^ht  denied. — 

Miller  vs.  Myles,  46  Cal.  636,  538;  .Spect  va 
Oreffgr,  51  Cal.  198;  Oreer  vs.  Tripp,  66  CaL 
209,    212. 

488.  Parent  and  child — ^Abandonment*  evi- 
dence of  relinquishment  to  child  of  rierht  of 
control.— KBRR'S    CYC.    GIV.   CODB   1 211   and 

note  par.  2. 

484.  Partial  performanee  of  obllfpatlony'none 

of  retention  of  benefit  from.— KERR'S  CYC. 
CIT.  CODB  9  1477  and  note  par.  25. 

485.  Partner — Knowledge  of,  knowledipe  of 
drm. — Burritt  vs.  Dickson,  8  Cal.   118,   117. 

488.     Partnersblp  —  AJidavIt    of    publication, 

filed  with  county  recorder,  evidence  of  facts 
therein.- KBRR'S    CYC.    CIT.    CODB    12484. 

487.  Same — Composed  of  two,  as  McCormick 
ft  Levrls,  not  same  as  that  of  three,  as  Mc- 
Cormick, Lewis  &  Co. — ^Harrlson  vs.  McCor- 
mick.   69   Cal.   816,   619,   11   I'ac.   Rep.    466. 

488.  Same  —  Of  defendants,  dissolution, 
knowledgre  of,  from  new^spaper. — Treadwell  vs. 

Wells,  4  Cal.   260,   263. 

488.  Sante — Property,  acquired  wttb  part- 
nership funds.— KBRR>S  CYC.  CIT.  CODB  §  2406 
note  para  2-7;  Dupuy  vs.  Leavenworth,  17  Cal. 
262. 

446^     Patent— Issued    without    autborlty,    or 

if  state  had  no  title,  In  ejectment,  that  it  was 
valid  and  passed  title.— People  vs.  Stratton,  26 


Cal.  242,  261;  Levlston  vs.  Ryan,  76  Cal.  293, 
17  Pac  Rep.  289;  Hebbron  va  Craves,  78  Cal. 
280,  881,  20  Pac.  Rep.  740. 

441.     Same — ^Purportlnr    to    convey    land    as 

portion   of   domain    granted   to    the   state    by 
act  of  September,   1860,   prima  facie   evidence 
of   title. — Summers  va   Dickinson,   9  Cal.   664.  r 
668.  I 

448.  8aBAO>— Vo  land  slanted  by  Mexican  ■ 
Ctovemment^  not  containiner  recital  that  sur-  i 
vey  had  been  published,  that  proper  oflUcers  of  ; 
land  department,  prior  to  signature,  had  de-  i 
cided  publication  mada — Crus  vs.  Martinez,  68  ' 
Cal.  289,  248;  Alvarado  va  Nordholt,  96  Cal.  ! 
116,  128,  30  Pac.  Rep.  211. 

448.  Payntent — ^Applleatlon,  agreement  es- 
tabllsbes  presuatptlon. — Clarke  va  Scott,  46 
Cal.  86,  88. 

444.  Same — ^Not  loan,  from  money  delivered 
by  debtor  to  creditor.— -Norton  vs.  Larco,  80 
Cal.   126,  186,   88  Am.  Dec.   70. 

448.     Same — Of    debt   from    lapse   of    tlmo<— 

Monographio  note  18  Am.   St.  Rep.  879. 

448.  Sanfte~On  appeal,  failure  to  sbo^r, 
dates  supplied  by  presumlptlon. — Coalter  va 
Hurst,   87   Cal.    290,   292,   82   Pac.   Rep.    248. 

447*  Performance^  offer  o^  cKtenslon  for 
reasonnble  time. — ^Luckhart  vs.  Ogden,  80  Cal. 
547,  666. 

448.  Personal  property — Breach  of  agree- 
ment to  sdl,  relieved  by  pecuniary  compensa- 
tion.—KBRR'S  CYC  CIT.  CODB  S  8887. 

448.  Sante — Sale  or  transfer  of  personal 
property,  fraudulent,  as  against  creditors, 
without  Immediate  delivery. — Cahoon  vs.  Mar- 
shall, 26  Cal.  197,  201;  Harris  vs.  Harris,  69 
Cal.  628,  624;  Howe  vs.  Johnson,  107  Cal.  67 
76,  40  Pac.  Rep.  42;  KBRR'S  CYC.  CIT.  CODB 
S  3440  note  para  2-4,  8,  19-26,  86-47,  60,  62-69, 
82-121. 

460.  Pleading — ^AUegntlons  by  defendnnt,  as 

defense    or   counterclaim,    are    denied. — ^Pflster 
vs.  Wade,  69  CaL  188,  137,  10  Pac  Rep.  369. 

461.  Same— As  against  plaintiff,  complaint 
correctly  states  the  contract  which  was  cause 
of  aotlon. — Johnson  vs.  Moss,  46  Cal.  616,  617. 

488.  Sante-'Complalnt  Indeilnlte,  corrected 
by  Mil  of  nrttcles,  plaintiff  presi^gned  to  know 
what  intended. — Cochran  va  Qoodman,  8  Cal. 
244,   246. 

468.  Same — Contract  r^ulred  to  be  In  writ- 
ing, that  agreement  alleged  will  be  proved  to 
be  so. — ^Bradford  Inv.  Co.  va  Joost,  117  Cal. 
204,  48  Pac  Rep.   1088. 

484.     Same — Complaint — ^In    action    f<nr    con- 
version, allegation  of  attorney's  fees  as  an  ele-  r 
ment  of   damage   being  surplusage,  that   Jury  f 
disregarded    It.— McDonald    va    McConkey,    67  | 
Cal.  826,  328. 

456.  Same — Same — Last  amended,  stricken 
out,  if  it  could  have  been  done  on  any  legal 
srround,  that  such  ground  existed. — Cleland  vs. 
Walbridge,  78  CaL  868,  860,  20  Pac.  Rep.  780. 

466.  Possession — Of  tenant,  possession  of 
landlord  till  expiration  of  five  years  from 
termination  of  tenancy. — ^Ante  9  826. 

467.  Same — Rightful,  until  overcome  by  evi- 
dence^—KBRR'S    CYC.    CIT.    CODB   S 1006    note 
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pars.  14,  19;  Potter  ti.  Knowles,  5  Cal.  87.  88; 
Hawxhurst  vs.  Lander,  28  CaL  881,  888;  mono- 
Sraphic  note  60  Am.  Dea  101. 

4S8.  Promise  between  partle%  folnt  and 
several,  from  beaellt* — KI2RR*8  CYO.  CIT. 
CODB  S  1659  and  note  pars.  8-11. 

Promtssorj'  note — Consldemtton  lllesal*  tkat 
Kvllty  party  will  part  with  it  to  enable  another 
to  recover  for  his  benefit. — Qraham  vs.  LatI- 
mer,   88   Cal.   178,   178,   23   Pac.   Rep.   286. 

450.  Same — Indorsed  for  valuable  eonsldem- 
tion  before  maturity. — ^Lunlng  vs.  Wise,  64  Cal. 
410,  416,  1  Pac  Rep.  495,  874;  KBRR'S  CYC. 
CIT.  CODES  i  3104   and  note. 


400.     Same  —  HSvldence      of      eonslderatlo] 
KERR'S  CYC.  CIV.  CODBS  fi  1614  and  note  para. 
23.   24. 

461.  Same — Havtnar  tiFro  lndorsen&ent%  none 
that  they  were  made  at  different  times  or  pay- 
ment voluntary. — ^Frank  vs.  Brady,  8  Cal.  47, 
60. 

463.     San&c — ^Indorsee    a    bolder    for    valne* — 

Poorman  vs.  Mills,  86  Cal.  118,  121,  96  Am. 
Dea  90. 

468.     Same — ^Indorsement  by  payee  to  senetf^ 

that  surety  had  paid  apparent  value  and  was 
owner.— Waldrip  vs.  Block,  74  Cal.  409,  412, 
16    Pac.   Rep.    226. 

404.  Same — PlalntllK  belniT  Indorsee,  wan 
ovTBor  and  holder,   and  continued  so  at  oom- 

.  mencement  of  action,  and  no  allegation  re- 
quired.—Pryce  vs.  Jordan,  69  Cal.  669,  671,  11 
Pac.  Rep.  185. 

405.  Proposal,  not  aeeepted*  term  not  as* 
sented  to. — Spinney  vs.  Downiner.  108  Cal.  666, 

.  669,  41  Pac.  Rep.  797.  See  Morrill  vs.  Tehama 
Con.  M.  &  M.  Co.,  10  Nev.  126. 

400.  Pttblle  blKbway,  appropriation  ol^  by 
person,  a  detriment  to  the  public— Qunter  vs. 
Geary,  1  Cal.  462,  468. 

407.  Pnbllc    lands — All    lands    In    state    are» 

until  legal  title  is  shown  to  have  passed  from 
the  government  to  privi^te  parties. — Burdge  vs. 
Smith,  14  Cal.  880,  383;  Smith  vs.  Doe,  16  Cal. 

101,  106:  Santa  Crus  vs.  Bnright,  96  Cal.  105, 
113,   80  Pac.  Rep.   197. 

408.  Same — An  Island,  temporary  possesslom 
to  vatber  egr^rs  of  wild  birds,  not  such  as  to 
entitle  exclusion  of  others,  landing  for  ssme 
purpose,  and  who  are  Justified  in  homicide  in 
resisting  attempt  aA  exclusion.— People  ▼■. 
Batchelder,  27  Cal.  69,  78. 

400.     Same — Comntlssloner  withdrew  railroad 
land  from  pre-emption  by  direction   of  secre- 
tary of  Interior. — ^Weaver  vs.  Falrohild,  60  Cal. 
.    360,  362. 

470.  Sam»— Patent    loaned    by   nvtborlty    of 

law.— Collins  vs.  Bartlett,  44  Cal.  871,  888; 
Levistoh   vs.   Ryan,   76    Cal.   298,   297,    17   Pao. 

Rep.   239. 

471.  Same — Person  In  possession  Is  rlffbt- 
fully  so,  until  one  shows  right  from  United 
States   government.— ^Rich  vs.   Maples,   88   CaL 

102,  111. 

47a.  Same — State  patent  of,  no  force  where 
state  selection  originally  void  and  no  proof  of 
validation  of  selection  by  Congress. — Chant  vs. 
Reynolds,   49   Cal.    213,    218;   United   States  vs. 


Curtner,  14  Sawy.  C  C.  646,  88  Fed.  Rep.  1,  9. 
See  note  86  Am.  Deo.  98. 

47S.  Safls»-*ntie»  as  between  eitlaens  of  lbs 
stnte^  Tested  In  llrst  posaesslon. — Coryell  va 
Cain,  16  CaL  667,  678. 

474.     Parehasery     snbaeonent,     bona     flde^— 

Monographic  note  17  Am.  St  Rep.  288. 

4T5.  Railroad  land,  wltbdrawal  by  eomnda- 
sioner  of  general  land  ofllee  from  pre-emption 
and  sale  was  by  direction  of  secretary  of  in- 
terior, and  that  railroad  company  bad  filed 
map  designating  general  route  of  road.— 
Weaver  vs.  Falrchlld,  60  Cat  860,  802. 

470.  RntUlcatlon,  wbero  a  eonstltnent,  after 
an  unauthorised  act,  expressly  ratified  it,  It 
was  in  some  legal  and  sufllcient  mode.— 
RaccoulUat  vs.  Sansevaln,  82  CaL  877,  883,  and 
KiSRR'S  CYC.  CIV.  CODBS  %  2310  and  note  pan. 
1-49,  and  i  2818  note  par.  7. 

477*  Real  property — ^Brencb  of  agreeotent  tS 
transfer,  not  relieved  by  pecuniary  compensa- 
tion.—KS1RR>8  OYC.  CIT.  GODB  1 8887  note 
pars.  1-7. 

478.  Same — Condnslve  tbat  person  knews 
state  of  bla  own  title*— Robins  vs.  Hope,  67  CaL 
493,  496;  Parsons  vs.  Weis,  144  CaL  410,  420,  77 
Pao.  Rep.  1007;  Cobb  vs.  Wright,  48  Minn.  86. 
44  N.  W.  Rep.   062. 

479*     Same — Contract   for  s«le»  eonslderatlon 

named  was  fair  and  adequate  on  petition  that 
administrator  convey. — ^Hall  vs.  Rice^  64  CaL 
448,   446,  1  Pao.  Rep.   891. 

48Qu  Same — Same^To  pay  rent  tnmi  4»eenpa<- 
tion.    fiampson  vs.  Schaeffer,  8  CaL  196,  202. 

481*  Santo — Cotennnt  absenting  blmself,  none 
of  abandonment  or  ouster.— Waring  vs.  Crow, 
11  CaL  866,  872;  Owen  vs.  Morton.  24  CaL  878, 
876;  Oglesby  vs.  Hollister,  76  CaL  136,  140,  9 
Am.  St.  Rep.  177,  18  Pac.  Rep.  146;  Ricard 
vs.  Williams,  20  U.  &  (7  Wheat.)  69,  bk.  6 
Ia.  ed.  398. 

482.  Same — Onster  of,  from  acts  so  notori- 
ous as  to  put  party  upon  inquiry. — Winter- 
bum  vs.  Chambers,  91  CaL  170,  180,  27  Pac 
Rep.  668.  See  Feliz  vs.  Fells.  105  CaL  1,  6.  38 
Pac.  Rep.  621;  monographic  notes  27  Am.  Dec 
886;  47  Am.  Dec  466;  77  Am.  Dec  614. 

48S.     Same  —  Posaesalon    of^    not    ndversCh— 

Miller  vs.  Myles,  46  CaL  636,  639;  Agulrre 
VB.  Alexander,  68  Cal.  21,  29;  Unger  vs. 
Mooney,  68  CaL  686,  691,  49  Am.  Dec  100; 
Tully  vs.  Tully,  71  CaL  888,  847,  12  Pac  Rep. 
246. 

4S4.  Same — Same — That  of  all  ootenants.— 
Waring  vs.  Crow,  11  CaL  866,  871;  Knox  va 
Marshall,  19  CaL  617,  621;  Colman  vs.  Clements, 
23  Cal.  246,  247;  Owen  vs.  Morton,  24  Cal. 
878,  876;  Carpentlbr  vs.  Webster,  27  CaL  684. 
645;  Miller  vs.  Myles,  46  CaL  536,  639;  Unger 
vs.  Mooney,  68  CaL  586,  691,  49  Am.  Rep. 
100;  Oglesby  vs.  Hollister,  76  Cal.  186,  140, 
9  Am.  St  Rep.  177,  18  Pac  Rep.  146;  New- 
man vs.  Bank  of  CaL,  80  Cal.  868,  878,  IS 
Am.  St  Rep.  169,  22  Pac  Rep.  261,  6  L.  R.  A 
467;  aage  vs.  Downey,  94  Cal.  241,  268,  29  Pac 
Rep.  636. 

48S.  Same— Bntry  npon  not  sufflolent  or 
valid  as  claim,  unless  aotion  oommenced. — ^Ante 
1820. 
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486.  Same — Immtmmkent  of  transf «ry  sot  mort- 

. — Mahoney  vs.  Bostwlck,  96  Cal.  58,  58,  81 
Am.  St.  Hep.  175,  80  Pac.  Rep.  1020;  Oanceart 
vs.  Kenry,  98  Cal.  281,  284.  83  Pac  Rep.  92; 
Penney  vs.  Simmons,  99  Cal.  380,  382,  88  Pac. 
Rep.  1121;  Sherman  vs.  Sandell,  106  Cal.  373, 
875.  89  Pac.  Rep.  797;  Rawlins  vs.  Ferguson, 
188   Cal.  470,  478,  66  Pac,  Rep.  967. 

487.  Same  —  Pecaalary       coaslderatioa       for 

breach    of   agreement   to   transfer,    no   relief.— 
KKRR'S  CTC.  CIT.  CODE  9  3387  and  note. 

488.  Same — ^Poaae««lon  by  tenant,  of  title  of 
landlord,  rebuttable.--Falr  vs.  Stevenot,  29  Cal. 
486,  490.  See  Taylor  vs.  Central  Pac.  R.  Co., 
67  Cal.  615,  619,  8  Pac  Rep.  436;  Emerlo  vs. 
Alvarado,  90  Cal.  444.  478,  27  Pac.  Rep.  366; 
Calanchlnl  vs.  Branstetter,  96  Cal.  612,  614,  81 
Pac.  Rep.  675. 

489.  Sane — ^Reelamatlon  company,  tbe  sran- 
tec,  was  capable  In  law  of  taking  and  holding 
lands.  In  absence  of  averment  that  It  was  cor- 
poration or  so  capable. — ^Hagar  vs.  Board  of 
Supervisors,  47  Cal.  222,  J27;  Stockton  Sav. 
Bank  vs.  Staples,  98  Ctfi.  189,  192,  82  Pac 
Rep.  986. 

490.  Same— Term  of  blrlng  of,  from  year  to 
rear.— KBRR'S  CYa  CIV.  CODBS  {1943  and 
note  par.  6. 

491.  Same— Transfer  for  benefit  of  party 
•applying  purchase  money.— KBRR'S  CTC.  CIV. 
code:  5  853  pars.  19-23,  46,  70;  Hidden  vs.  Jor- 
dan, 21  Cal.  92,  99;  Millard  vs.  Hathaway,  27 
Cal.  119,  140,  142;  Sandfoss  vs.  Jones,  86  Cal. 
481,  488;  Somers  vs.  Overhulser,  67  Cal.  287, 
7  Pac.  Rep.  645;  Hellman  vs.  Messmer,  76  Cal. 
166,  16  Pac.  Rep.  766;  Thomas  vs.  Jameson,  77 
Cal.  91.  19  Pac.  Rep.  177. 

Same — Sale,  fee-simple  title  Intended  to 
-KERR'S  CYC.  Crv.  CODES  S  1106  and  note 
pars.  1-10;  81731  note  par.  176;  Bates  vs.  How- 
ard. 106  Cal.  178,  182,  88  Pac.  Rep.  716. 

498.  Record  of  conrt — All  intendments  eon- 
slatent  tberewlth  must  be  taken  In  support  of 
proceedings  of  court  below. — Doyle  vs.  Frank- 
lin. 48  Cal.  687,  640. 

494.  Same— liost,  Jorladlctlon  once  ae^ntred 
was  not  lost,  and  acts  of  court  In  amending 
record  properly  exercised. — Slchler  vs.  Xiook, 
98  Cal.  600,  608,  29  Pac.  Rep.  220. 

490.  Redemption  of  lands  from  Judgment 
made  by  party  In  his  own  right,  from  patent- 
Marshall  vs.  Farmers'  Bank,  116  Cal.  880,  886, 
42  Pac  Rep.  418,  47  Id.  62. 

49«.  Referees  awom,  if  legislature  so  in- 
tended.—Sloan  vs.   Smith,   8   Cal.   406.   407. 

497.  Relief  by  pecanlary  consideration,  for 
breach  of  agreement  to  transfer  personal  prop- 
erty.—KBRR'S  CYC.  CIV.  CODB  13887  and  note. 

498.  Religions  society,  holds  chnrch  prem- 
ises as  a  corporation,  though  no  formal  act  or 
resolution  for  taking  possession  shown. 

499.  Resmltlns  tmst,  from  conveyance  with* 
ont  conslderatloa,  express  or  implied,  or  dis- 
tinct use  or  trust  stated  to  be  held  by  grantee 
for  benefit  of  grantor.— Russ  vs.  Mebius,  16 
Cal.   850,  866. 

609.  Rlparlaip  lands,  that  oeevpant,  on  pub- 
lic domain,  has  received  grant  of  flowing  water 


to  extent  of  common-law  right— Lux  vs.  Hag- 
gin,  69  Cal.  255,  427,  10  Pac  Rep.  674. 

001.  Roles  of  eonrt,  which  would  operate  to 
deny  a  substantial  right,  not  in  record,  none 
presumed. — ^Warden  vs.  Mendocino  Co.,  82  Cal. 
665. 

592.  Sale,  ownership  In  seller.— KBRR'9 
CYC.  CIV.  code:  81722  note  par.  8;  Dunn  vs. 
Price,  112  Cal.  46,  62,  42  Pac.  Rep.  854. 

Q9S.     Sanity — ^Always     presumed.— Estate     of 

Wilson,  117  Cal.  262,  270,  49  Pac.  Rep.  172,  711; 
Sstate  of  Latour,  140  Cal.  414,  419,  78  Pac 
Rep.  1070,  74  Id.  441;  monographic  note  36  L. 
R.  A.  721. 

CMM.  Same— Same — Until  contrary  appears. — 
KBRR'S  CYC.  CIV.  CODB  S  88  note  pars.  26-29. 
and  S  40. 

606.  Same. — Proof  of  Insanity  carries  back 
no  presumption  of  its  past  existence,  and  that 
it  exists  only  from  the  time  when  it  was 
proved  to  exist. — Estate  of  Dolbeer,  81  Cal. 
Dec   477,  484,  86  Pac  Rep.  696. 

896.     ''Seal,'*  embraced  In  brackets  appearing 

in  copy  of  certificate  embodied  in  record,  that 
the  seal  of  the  court  is  affixed  to  original.— 
Touchard  vs.  Crow,  20  Cal.  i60,  157. 

097.  Seamen — ^Vessel  lost,  eertlfleate  of  mas- 
ter evidence  of  his  exertion. — KBSRR'S  CYC. 
crv.  CODES  fi  2059. 

098.  Separate  property  of  wife  from  con- 
veyance to  her,  not  conclusive — KBRR'S  CYC. 
CIV.  CODES  8  164  note  pars.  74-107, 

B99.  SherllTs  return,  Is  correct  and  not 
traversable. — Egery  vs.  Buchanan,  6  Cal.  53, 
56;  Raker  vs.  Bucher,  100  Cal.  214,  219,  84  Pac. 
Rep.  664.  849;  Glffln  vs.  Smith,  2  Nev.  874,  878; 
Nash  vs.  Muldoon,  16  Nev.  404,  414;  Bowyer  vs. 
Knapp,  16  W.  Va.  277,  291;  Schneider  vs.  Fer- 
guson, 77  Tex.  577,  14  S.  W,  Rep.  154. 

See  monographic  notes  48  Am.  Dec.  686;  78 
Am.  Dec.  643;  66  Am.  Dec.  602. 

S19.  Ship — Actual  loss  from  continued  ab- 
sence and  unheard  of. — ^KBRR'S  CYC  CIV. 
CODES  §  2706. 

611.  Same — Managing  owner,  no  right  to 
compensation*— KESRR'S  CYC.  CIV.  CODE  i  2072. 

612.  Shorthand  notes,  transcript  as  evi- 
dence* see  ante  S  278. 

618.  State  lands — Appearing  land  eertlfled 
over  to  state  by  commissioner  of  land  office, 
that  it  was  done  prior  to  commencement  of  ac- 
tion.— ^Hodapp  vs.  Sharp,  40  Cal.  69,  73;  Murphy 
vs.  Sumner,  74  Cal.  816,  819,  16  Pac.  Rep.  3. 

814.  Same — None  that  they  are  listed,  from 
certificate  of  purchase  of  Hen  lands. — KBRR'S 
CYC.  POIi.  code:  S  3514  note  par.  28;  Murphy 
vs.  Sumner,   74  Cal.   316,  318,   16  Pac.  Rep.  8. 

61B.  Same — Purchaser,  certificate  of  regis- 
ter evidence  of  titIe.^KBRR'S  CYC.  POL, 
code:  S  3514  and  note  par.  22;  Hodapp  vs. 
Sharp,  40  Cal.  ft9,  71;  Watklns  vs.  Lynch,  71 
Cal.  21,  84,  11  Pac.  Rep.  808. 

619.  Statement — Contain*   all   the   testimony 

material  to  the  points  specified,  although  the 
record  does  not  show  it  affirmatively. — Ring- 
gold vs.  Haven,  1  Cal.  108,  116;  Hidden  vs. 
Jordan,  28  Cal.  801,  803,  812;  Smith  vs.  Athern, 
84    Cal.    606,    611;    Clark   vs.    Grldley,    85    Cal. 
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398,   408;   Judson  V8.   Lyford,   84   Cal.    606,    509, 
24  Pac.  Rep.  286. 

517.  Same— Does  not  contain  all  of  tke  tos- 
timonx  or  any  teatlmony  upon  the  points  not 
apeclfled.  — Hidden  vs.  Jordan.  28  Cal.  801, 
303. 

518.  Sane — On  motion  for  new  trial»  If  It 
faUs  to  •hofT  affirmatively  that  It  contains  all 
the  evidence  pertinent  to  the  motion,  that  It 
does  so  contain  It,— Smith  vs.  Athern,  34  Cal. 
606,  611. 

519.  Statute  of  limitations,  raises  none  of 
payment— McCarthy  vs.  White,  21  Cal.  496,  502. 

620.  Statates  creatlnff  presnmptlon,  validity 
of^ Monographic  note  36  Am.  St.  Rep.  682. 

621.  Step-cblldren,  received  Into  family  of 
step-father  and  expenses  paid  by  him,  he  sup- 
ported them  as  parent  and  they  not  liable  to 
him  for  support— McKay  vs.  McKay,  126  Cal. 
65,  67  Pac.  Rep.  677. 

622.  Street-cars.— Monofirraphlc  note  60  Am. 
Rep.  668. 

628.  Streeta — Owner  of  land  bounded  by  road 
or,  owns  to  center  of  way.— KKBJR'S  OYO.  CIV. 
code:  §831,  and  Weye  vs.  Sonoma  V.  R.  Co., 
69  Cal.  202,  206,  10  Pac.  Rep.  610. 

624.  Same  —  Proceedings  of  commlsslonera 
having  Jnrlsdlctlon  to  widen,  were  regular  and 
valid. — Appeal  of  North  Beach  ft  M.  R.  Co.,  32 
Cal.  499.  522. 

626.  Same— Superintendent  of,  havlnff  siven 
certlflcate  that  work  was  properly  done,  none 
that  materials  marked  as  patented  were 
patented.— Dunne  vs.  Altschul,  57  Cal.  472,  476. 

62«.  Snmmona— If  there  la  no  proof  of  wliat 
was  done»  legal  service  was  In  fact  made. — 
Hahn  vs.  Kelly,  84  Cal.  891,  406,  94  Am.  Dec. 
742. 

527.  Same— ^l^ere  Jndsment  recites  defend- 
ant "duly  and  regularly  summoned,"  and 
record  contains  affidavit  of  publication,  that 
service  was  made  under  proper  order.— Slchler 
vs.  Look,  98  Cal.  600,  607,  29  Pac.  Rep.  220; 
DowUng  vs.  Comerford,  99  Cal.  204,  206,  38  Pac 
Rep.  868;  Houghton  vs.  Tlbbets,  126  Cal.  67, 
60,   68  Pac.   Rep.  818. 

628.  Surprise,  defendant  not  taken  by.  In 
action  for  damages  from  negligence,  when 
proof  offered  of  necessary  results.— Treadwell 
vs.  Whlttler,  80  Cal.  674,  579,  13  Am.  St  Rep. 
176,  22  Pac.  Rep.  266,  6  I*  R.  A.  498. 

620.  Surveys  and  maps  of  boundary  lines, 
approved,  evidence  of  establishment  thereof.— 
KBRR'S  CYC.  POI..  CODE  §  3978. 

530.  Swamp-lnnd»,  tbat  claimant  under  state 
patent  acquired  title  with  full  knowledge  of 
terms,  conditions,  and  purposes  of  grant,  and 
subject  to  right  and  duty  of  state  to  cause 
i-eclamatlon.— Kimball  vs.  Reclamation  F.  C,  46 
Cal.  344,  361. 

531.  Tax— Assessment,  It  was  regulariy 
made.— Wohlford  vs.  Bscondldo,  1  Cal.  App. 
Dec.    (Whiting),   871,   872,   84  Pac.  Rep.   56. 

532.  Same— Collector,  affidavit  of  publica- 
tion of  delinquent  list,  evidence  of  facts  there- 
in.—KERR'S  CYC.  POL.  CODB  S  8769  and  note 
pars.   1-3. 

688.     Same— Deed— Comeluslvo  of  yublleatlom 


of  notice  required  by  law. — ^RBRR'S  CYC.  POI^ 
CODES  i  3769  note  par.  4. 

634.  Same — Sanse — Recitals  evidence  of  facta 
therein.— KBRR'S  CYC.  POU  CODS3  I  3786  note 
pars.   1-45. 

686.  Sauio — Same — Of  county  treaaurer,  Bk«me 
tbat  be  and  all  officers  acting  before  him,  under 
naked  statutory  power,  had  each  done  his  duty. 
— Keane  vs.  Connovan,  21  Cal.  292,  299. 

686.  Same— Sale  by  treasurer,  presumption 
as  to  official  acts  (9  1963  subdivision  15),  does 
not  apply  to. — ^Keane  vs.  Connovan,  21  Cal.  291, 
306,  82  Am.  Dec.  788;  Huey  vs.  Van  Wle,  24 
Wis.  ,687. 

See  monographic  note  99  Am.  Dec  461. 

687.  Tazea — Court  found  boat  not  In  traa- 
altu,  or  there  for  temporary  purpose,  conse- 
quently subject  to  taxation. — City  of  Oakland 
vs.  Whipple,  39  Cal.  112,  115. 

63&  Same  —  Defendant  In  ejectment  faiiluK 
to  prove  no  levy  or  assessment,  that  they  were 
80  levied  and  assessed  and  defendant  had  not 
paid  them. — Reyn^..,  vs.  WlUard,  80  Cal.  605, 
607,  22  Paa  Rep.  262. 

689.  Same — On  personal  property,  assessor 
acted  In  accordance  with  law,  and  that  cir- 
cumstances authorised  assessment — San  Fran- 
cisco vs.  Flood,  64  Cal.  604,  608,  2  Pac.  Rep. 
264. 

640.  Telegrams,  wben  admlsalble. — Mono- 
graphic note  38  Am.  Rep.  6. 

641*  Tenants,  Injury  to,  none  of  faUure  of 
duty,  from  lapse  of  time. — AKKRA'S  CYC.  CIV. 

code:  S1941;  Daley  vs.  Quick,  99  Cal.  179,  182, 
88  Pac.  Rep.  869. 

64a.  Terms — Of  Inatrument,  clear  and  un- 
ambiguous, legal  effect  Intended. — ^Mahoney  va. 
Bostwlck,  96  Cal.  58,  68,  81  Am.  St.  Rep.  175, 
30  Pac.  Rep.  1020;  Sherman  vs.  Sandell,  106 
Cal.  878,  876,  89  Pac.  Rep.  797;  Bnslgn  vs.  En- 
sign, 120  N.  Y.  656.  656,  24  N.  E.  Rep.  942. 

648.  Same — Of  writing,  are  used  In  their 
primary  and  general  acceptation. — ^Ante  91861. 

644.  Testator — ^Dled  Intestate,  as  to  poathn^ 
mous  cblld  not  mentioned*— KBSRR'S  CYC.  CIV. 
CODES  9  1806  note  pars.  1-14;  Smith  vs.  Dim- 
stead,  88  Cal.  582,  22  Am.  St.  Rep.  336,  26  Pac. 
Rep.  521,  12  L.  R.  A.  46;  Estate  of  Smith,  145 
Cal.  118,  121.  78  Pac.  Rep.  369. 

646.      Same — None,  of  Intention  to  die  Intestate 

as  to  part  of  estate,  words  fairly  construed. — 
Hardenbergh  vs.  Ray,  161  U.  S.  112,  bk.  38  Lt. 
ed.  93.  14  Sup.  Ct  Rep.  305. 

646.  Thing  In  action,  Taluc  of,  equal  to 
property  to  which  It  entitles  owner.— KKRR'S 
CYC.  CIV.  CODES  9  3366  and  note  pars.  1-6. 

647.  Title — ^Fee  almple,  by  .  grant  of  real 
property  unless  appears  lesser  estate  Intended. 
— KESRR'S  CYC.  CIV.  CODE  9 1106  and  no^e 
pars.  1-10;  Montgomery  vs.  Sturdlvant,  41  Cal. 
290,  292;  Klumpke  vs.  Baker,  68  Cal.  659,  661, 
10  Pac.  Rep.  197. 

648.  Same — ^From  posseaslon,  as  against  a 
mere  trespasser. — Bequette  vs.  Caul  field,  4  Cal. 
278,  279;  Bird  vs.  Llsbros,  9  Cal.  6,  70  Am. 
Dec.  618;  Hubbard  vs.  Barry,  21  Cal.  821.  326; 
Richardson  vs.  McNulty,  24  CaL  889,  848;  Brandt 
vs.  Wheaton,  62  Cal.  480.  484. 
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S49.  Same — ^None,  from  ponaesslon  of  pueblo 
laad  within  limits  of  city  of  San  Francisco  for 
several  years  prior  to  1861,  that  it  was  con- 
nected with  title  of  city.— McManus  vs. 
O'Sullivan.  48  Cal.  7,  17.  See  Pacific  Mut  L. 
Ins.  Co.  vs.  Stroup,  68  Cal.  l&C,  153;  Emerio  vs. 
Alvarado.  64  Cal.  629,  609,  2  Pac.  Rep.  418; 
McLeran  vs.  Benton,  73  Cal.  329,  344,  2  Am. 
St.   Rep.   814,   14   Pac.  Rep.   879. 

060.  Same — ^IVhere  eomplaint  to  qvlet  tltlo 
aUeses  title  "up  to"  certain  day,  that  after  that 
date  plaintiff  parted  with  title.— Renton  vs. 
Gibson,  31  Cal.  Dec  (Whiting),  197,  199,  84 
Pac  Rep.  186. 

SSI.  Toll-biidirea  or  fenrles,  fmnchlso  for 
erectlms,  none  that  government  parts  with 
right  to  make  other  grants  which  may  im- 
pair value  of  first.— Fall  vs.  County  of  Sutter, 
21  Cal.   237,  253. 

SSa.  Tolls,  party  Ib  posseaslon  colloetiasy  at 
establlahed  rates,  has  authority. — ^Blood  vs. 
Woods,  95  Cal.  78,  87.  30  Pac  Rep.  129;  Carter 
vs.  Meuli,  122  Cal.  367,  369,  55  Pac  Rep.  138. 

653.  Trade-mark  ealculated  to  mislead,  1b« 
teat  to  deceive.— KBBR'S  CYC.  CIV.  CODE  S  991 

note  par.   162. 

654.  Trespass  — Damage,  ivrongful  entry 
«poB  mlnlag  elidm^— KERR'S  CYC.  CIY.  CODE 

8  3360  note  par.  14;  Attwood  vs.  Fricot,  17  CaL 
37,  44,  76  Am.  Dec.  667. 

666.  Same — Oae  going  on  mineral  land  to 
mine  not  guilty  of. — Burdge  vs.  Smith,  14  Cal. 
S80,   383. 

66C  Trial— Charge  of  eovrt  eorreet,  unless 
manifestly  erroneous  under  any  and  every  con- 
ceivable state  of  facts. — People  vs.  Lievison, 
16  Cal.  98,  100;  People  vs.  King,  27  Cal.  507, 
609,  614. 

Same  —  Error  disregarded  vnless  It  alEeeta 
aobatantlal  rights.— Ante  §476. 

667.  Trust— Aeeeptanee  where  gift  beneficial 
to  cestnl  que  trast.— KERR'S  CYC.  CIV.  CODE 

§852  note  pars.   133-136. 

668.  Same — ^Declaration  of,  minds  met  re- 
main nntll  act  accomplished.— Ward  vs.  Water- 
man,  85  Cal.   488,    502,   24   Pac.   Rep.   930. 

668.     Same — ^From   transfer  of  real   property 

to  one  and  consideration  paid  by*  or  for  an- 
other.—KERR'S  CYC.  CIV.  CODE  §853  and 
note,  and  Tryon  vs.  Huntoon,  67  Cal.  326,  827, 
7  Pac  Rep.  741. 

6110.  Same — ^Instmment  correctly  expresses 
agreement  of  parties.— KERR'S  CYC.  CIV. 
(H>DE  §2254;  Ward  vs.  Waterman,  85  Cal.  488. 
502,  24  Pac  Rep.  980;  Sherman  vs.  Sandell,  106 
Cal.  873,  375,  39  Pac.  Rep.  797.  , 

661.  Same — None  from  conveyance  taken  In 
name  of  wife  or  child  or  other  for  whom  must 
provide.— KERR'S  CYC.  CIV.  CODE  §  2227  note 
par.  105;  Hamilton  vs.  Hubbard,  134  Cal.  608, 
605,  65  Pac.  Rep.  321,  66  Id.  860. 

662^  Same — Resnltlng,  springs  from  pre- 
snmptlon  of  law.— Plass  vs.  Plass,  122  Cal.  8, 
6,  14,  54  Pac  Rep.  372;  Baker  vs.  Vining,  30 
Me.  121,  50  Am.  Dec.  617. 

5<I8.  Trust  and  confidence,  presumptions 
against  transactions  by  parties  holding  rela- 
tions of.— Ross  vs.  Conway,  92  Cal.  682,  686,  SS 
C.  C.  P.— 149 


Pac.  Rep.  785;  Soberanes  vs.  Soberanes,  97  Cal. 
140,  144,  145,  31  Pac  Rep.   910. 

604.  Trustee -^  Faithfully  discharges  his 
duties.— KERR'S  CYC.  CIV.  CODE  §  2238  note 
par.  3;  Estate  of  Thompson,  101  Cal.  349,  355, 
85  Pac  Rep.  991,  36  Id.  98,  508. 

666.  Same — Mingling  funds  —  Drafts  were 
from  his  own  portion. — Central  Nat.  Bank  vs. 
Connecticut  Mut.  L.  Ins.  Co.,  104  U.  S.  54,  bk. 
26  L.  ed.  693;  Estate  of  Hallett,  L.  R.  13 
Ch.   Dlv.   696. 

666.  Same  —  Same  —  Overplus      In      fund      Is 

trujit.— Ellzalde  vs.  Ellzalde,  137  Cal.  634,  641, 
66  Pac.  Rep.  369,   70  Id.   861. 

667.  Same  —  Obtaining  advantage  —  Over 
beneficiary,  that  transaction  without  consid- 
eration and  under  undue  influence. — Ii.ERR'S 
CYC.  CIV.  CODE  §  2235  note  pars.  8-14,  and 
§  2236  note  pars.  2-24. 

668.  Same — Same — Was  without  considera- 
tion, or  by  undue  influence. — KERR'S  CYC. 
CIV.  CODE  §  2235  and  note  pars.  1-18,  and 
§2236  note  par.  12. 

669.  Same — ^Payments    to    cestui    ane    trust, 

were  on  account,  and  not  advances  nor  loans. — 
Woodard  vs.  Wright,  82  Cal.  202,  207,  208,  22 
Pac.  Rep.   1118. 

670.  Undertaking    on    attachment — ^Executed 

with  reference  to  provisions  of  statute  and  as 
security  for  Judgment. — Heynemann  vs.  Eder, 
17  Cal.   433,   436. 

671.  Same — Of  goods   known  to   sheriff    not 

subject  to  execution,  that,  by  refusal  to  re- 
lease goods  otherwise,  it  was  exacted  under 
color  of  office  and  in  violation  of  law. — Ser- 
vanti  vs.  Lusk,  43  Cal.  238,  241. 

672.  Undue    Influence — ^Attorney    and    elientr 

doctrine  applies  to  relations  between. — ^Ros* 
vs.  Conway,  92  Cal.  632,  636,  28  Pac.  Rep.  285. 

678.     Same — Bet^reen    guardian    and    vrard. — 

Ross  vs.  Conway,  92  Cal.  632,  633,  28  Pac  Rep. 
785.  See  Berkmeyer  vs.  Kellerman,  32  Ohio 
St.    239.    30   Am.    Rep.    677. 

674.  Same  —  From  considerations  of  public 
policy. — Brison  vs.  Brison,  75  Cal.  525,  529,  7 
Am.  St  Rep.  189,  17  Pac  Rep.  689. 

676.  Same — ^Ineanality  of  parties,  nature  of 
transaction. — Ross  vs.  Conway,  92  Cal.  682,  635, 
28  Pac  Rep.   785. 

670.  Same — None  from  gift  from  "wife  to 
husband.— KERR'S  CYC.  CIV.  CODE  9  158  note 
pars.  65,  66. 

677.  Same — ^None  from  mere  relation  of 
parties. — Dlmond  vs.  Sanderson.  103  Cal.  97, 
103,  37  Pac  Rep.  189.  See  Hardy  vs.  Van 
Harlingen,    7   Ohio   St.    208,    216. 

678.  Same — None  of,  between  husband  and 
wife. — Brison  vs.  Brison,  75  Cal.  525,  7  Am. 
St.  Rep.  189,  17  Pac.  Rep.  689;  Hayne  vs. 
Hermann,  97  Cal.  269,  262,  32  Pac.  Rep.  171; 
Dlmond  vs.  Sanderson,  103  CaL  97,  37  Pac  Rep. 
189;  Tillaux  vs.  Tillaux,  115  Cal.  668,  47  Pac 
Rep.  691;  Stiles  vs.  Cain,  184  Cal.  170,  174,  66 
Pac.   Rep.   231. 

See  KERR'S  CYC.  CIV.  CODE  §  158  note  pars. 
64-66. 
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— Roas  v«.   Conway.   92  Cal.   682,   686,   28   Pac 
Rep.   785. 


689.     Same — ^Wli«re    coafldenee    rabaeaucBtly 

violated.— Dlmond  vs.  Sanderson,  108  Cal.  97, 
102.  87  Pac.  Rep.  189.  See  Brison  vs.  Brlson, 
90  Cal.   828,  886,   27  Pao.  Rep.   186. 

S81*     Talve   onee   proren,   that   It   eoatlnaed 

tke  same.— Kisling  vs.  Shaw,  88  Cal.  426,  443; 
Qolson  vs.  Dunlap,  78  Cal.  167,  162,  14  Pac 
Rep.   576. 

See  monographic  note  22  Am.  St  Rep.   178. 

BSa.     Yeirae,    tl&ovsh    want    of.    Is    sencrallr 
^    fatal   to   affidavit,    yet   where   it   was    entitled 
in   court  and  cause  and  had  usual  Jurat,  sig- 
nature,  seal,   and  certificate   of  notary  public, 
not  fatal. — ^Reavis'vs.  Cowell,  56  Cal.  688.  590. 

588.  Terdlct — Of  manslaughter,  but  none  on 
plea  of  acqnlttaly  not  presumed  that  defendant 
waived  it.— People  vs.  Fuqua,  61  Cal.  377,  878. 

684.  Same— So  grossly  excessive  as  to  shock 
the  moral  sense  was  rendered  under  influence 
of  passion  or  prejudice. — ^Harris  vs.  Zanone,  98 
Cal.  59,  72,  28  Pac.  Rep.  845;  Liee  vs.  Southern 
Pac  R.  Co.,  101  Cal.  118.  121,  85  Pac.  Rep. 
672;  Graybill  vs.  De  Young,  140  Cal.  828,  827. 
78  Pac.  Rep.  1067. 

685.  Voters,  althoash  kstowtng  the  law  and 
the  time  ^rhen  full  terms  of  ofllee  expire^  they 
do  not  know  the  fact  that  an  officer  has  re- 
signed or  died.— Tillson  vs.  Ford,  58  Cal.  701, 
706. 

589.  'Warehoww  reealptsy  Bom-nevotlable^— 
KBRR'S  CYC.  OIV.  OODB  9  I868t>  note  11;  Oold- 
stone  vs.  Merchants'  Ice  &  C.  S.  Co.,  188  CaL 
626,  631,  56  Pac.  Rep.  776. 

887.  IVaiit  of  oonslderatlOBy  bnrdeM  of  proof. 
— KBRR'S  CYC.  Civ.  CODB  {1615  and  note 
pars.  1-10. 

588.  IVater  rata%  ordlnaMee  flaimg^  entitled 
to  presumptions  oA  legislative  aet.— Sheward 
vs.  Citizens'  W.  Co.,  90  Cal.  685,  640,  27  Pac 
Rep.  489. 

B88.  IVater-rlirhts — ^Appropriation  of,  In 
mineral  lands  during  period  of  statute  of 
limitations  operates  as  grant  of  right  so  held 
and  enjoyed. — Yankee  Jim's  U.  W.  Co.  vs. 
Crary,  25  Cal.  504,  609;  Davis  vs.  Qale,  82  Cal. 
27,  36,  91  Am.  Dec  559;  Cox  vs.  Clough,  70  Cal. 
845.  347;  Alta  L.  &  W.  Co.  vs.  Hancock,  85 
Cal.  226,  20  Am.  St.  Rep.  221,  24  Pac  Rep. 
645;  Gallaher  vs.  Montecito  V.  W.  Co.,  101  Cal. 
242,  244,  35  Pac.  Rep.  770;  Faulkner  vs. 
Rondonl,  104  Cal.  140,  146,  87  Pac  Rep.  888. 

590.  Same — ^Franchise,  general  grant  from 
sovereign. — Conger  vs.  Weaver,  6  Cal.  648,  558. 

591.  Same — None  of  more  extensive  than 
aetnal  appropriation. — ^Nevada  W.  Cc  vs. 
Powell,  84  Cal.  109,  119.  91  Am.  Dec  686. 

508.     Same — None   that  lands   are   pnblle,  of 

United  States.— City  of  Santa  Crtni  vs.  Enright, 
95  Cal.  105,  113,  30  Pac  Rep.  197. 

508.  Will— After  eight  years  slnee  letters 
testamentary  Issned,  petition,  since  lost  or 
destroyed,  contained  Jurisdictional  facts. — In 
matter  of  Warfleld,  22  Cal.  61,  68,  88  Am.  Dec 
49:  Townsend  vs.  Tallant,  88  Cal.  46,  58,  91 
Am.  Dec.  620. 

—All  statntory  reqnlrementa  com- 


piled with,   where   witnasses   dead. — ^Estate  of 
Tyler,  121  Cal.  406.  410,  68  Pac  Rep.  928. 

08S.  Same  —  C«mmnnlt7  psnpertyy  testntttr, 
knowledge  of  law  of  disposition  of. — Estate  of 
Gilmore,  81  CaL  240,  242,  22  Pac  Rep.  655. 

SIM.  Sanae  —  Gnoidehlldven  forgotten*  not 
rebntted,  by  mention  of  their  mother. — ESstate 
of  Salmon,  107  Cal.  614,  617,  48  Am.  St.  Rep. 
164,  40  Pac  Rep.  1080. 

087.  Sanao— Intention  to  dispose  of  only  his 
own  moiety*  preanmed. — ^Estate  of  Smith,  108 
Cal.  115,  119.  40  Pac  Rep.  1087;  Estate  of 
Lynch,  142  Cal.  878,  877,  75  Pac  Rep.  1086. 

588.  Same— None  against  validity  of  pro- 
Tfalon  for  wife. — ^Estate  of  Donovan,  140  Cal. 
890,  896,  78  Pac  Rep.  1081.  See  Estate  of 
Langford,  108  Cal.  608,  41  Pac  Rep.  701; 
Latham  vs.  Udell,  88  Mich.   288. 

508.     Same  —  Omission    nnlntentlonalt    rebnt- 

tables— Oorrish  vs.  Gerrlah,  8  Oreg.  861,  154,  S4 
Am.  Rep.  586. 

800.  Same  —  Rovoeatlon*  presnmptlon  de- 
pending on  snrvlv<Mnhlp. — Sanders  vs.  Sim- 
cich,   65  Cal.   50,   52,   2  Pac  Rep.  741. 

801.  Same — Sanity  In  testator,  at  time  of 
execution.— Panaud  vs.  Jones,  1  Cal.  488,  498; 
Estate  of  Nelson,  182  CaL  182,  191,  64  Pac 
Rep.  294.  See  Estate  of  Scott,  128  Cal.  67, 
60  Pac  Rep.  627,  and  monographic  note  86 
L.  R.  A.  721. 

808.  Same— Terms  naed  In  eodlefl  would  ¥• 
eonstmed  nndor  faeto  erlsttngi^-Fstate  of 
Ladd.   94  Cal.   670,   678,   80   Pac  Rep.   99. 

808.     Teatator^Intended    dlstrtbntlon    as    off 

time  of  death. — ^Estate  of  Hopper,   66  CaL  80, 
82,  4  Pac  Rap.  984. 

804.    Same — Same — Weak,     mxtAmatwrn     neeeaa» 

that  provisions   of  will   unnaturaL — ^Estate  of 
McDevitt,  96  CaL  17,  83,  80  Pac  Rep.  101. 

806.  Same— Undne  Inllnenee,  none  from  fact 
principal  devisee  and  legatee  partner  many 
years  of  testator. — Estate  of  Brooks,  64  Cal. 
471,  474;  Estate  of  Low,  Myrick's  Prob.  Rep. 
148,   148. 

808.  Sanaa— ^Where  reeords  of  alcalde's  ofllee 
acattered  or  destroyed,  public  enemy  in  pos- 
sesBsion,  that  it  was  duly  registered.— Panaud 
vs.  Jones,   l.CaL  488,  509. 

807.  Same— 'Word  ^^advaaeementSy"  not  used 
differently  from  technical  and  popular  signifi- 
cation.—Estate  of  Zeile^  74  CaL  125,  184,  16 
Pac.   Rep.   455. 

808.  Witness— DUtrust  of,  from  being  wU- 
fnlly  false  in  material  part  of  his  testimony. — 
White  vs.  Disher,  67  CaL  402,  404,  7  Pac  Rep. 
826. 

800.'  Same — Speaks  the  tmth.^ — ^Ante  9  1847. 

810.  Words,  meaning  attaphed  In  one  part 

of    contract,    same    wherever    used. — Saunders 
vs.  Clark,   29  CaL   299,   805. 

811.  Written  eontraet,  all  material  Iteau 
and  terms  presumably  Introduced. — KERR'S 
CYC.  CIV.  CODE  81640;  Harrison  vs.  McCor- 
mick,  89  CaL  827,  830.  28  Am.  St.  Rep.  469,  26 
Pac  Rep.  830^ 

818.  Written  instrument  presumptive  evi- 
dence of  consideration.— KERR'S  CYC.  CIT. 
CODE  6  1614  note  pars.  20-38,  89. 
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§  1960.    WHEN  AN  INFERENCE  ARISES.    An  inference  must  be  founded : 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted  by  a  consideration  of 
the  usual  propensities  or  passions  of  men,  the  particular  propensities  or  passions 
of  the  person  whose  act  is  in  question,  the  course  of  business,  or  the   course  of 

nature.  History:    EiuMted  March  11,  1872. 


1.  Applied^  eited,  eonstrned,  referred  to,  etc 

2.  Aecufled's  refusal  to  answer  officer — Not  to 
J  prejndiee. 

t      3.  Conduct  of  person  arrested — Admissible  in 
evidence. 

4.  IHnding  supported  by  deduction  from  fact. 
5,  d.  Guilt  not  inferred  from  silence — ^When  not 

boxmd  to  speak. 

7.  Inferences  from  conduct— Por  jury,  not  for 

court. 

8.  Objection  to  testimony  of  habits — ^Affects 

weight,  not  admissibility. 

1.  APPIillBD,  CITED,  CONSTRinOD,  RB- 
FBRIUBD  TO,  etc,  in:  People  vs.  Elster  (CaL 
May  27,  1884),  8  Pac  Rep.  884,  886  (con- 
strued); McKeever  vs.  Market  St.  R.  Co.,  59 
Cal.  294,  299  (cited);  People  vs.  Riley,  76  Cal. 
98,  100,  16  Pac  Rep.  '644  (referred  to);  Sav- 
Inffs  A  Lb  Soc.  vs.  Burnett,  106  Cal.  614,  629, 
89  Pac.  Rep.  922  (subd.  2  applied);  People  vs. 
O'Brien,  ISO  CaL  1.  7,  62  Pac  Rep.  297  (con- 
strued with  $1968  ante);  People  vs.  Seeley, 
189  Cal.  118,  128,  72  Pac  Re^.  884  (cited); 
Donnelly  vs.  Rees,  141  Cal.  6C  68,  74  Pac 
Rep.  488  (subd.  2  cited);  People  vs.  B,alkwell, 
148  CaL  269,  263,  76  Pac  Rep.  1017  (applied); 
People  vs.  Donnolly,  148  CaL  394,  398,  77  Pac 
Rep.  177   (construed  with  1 1967  ante). 

5.  AGCUSBD'S  HBFUSAL  TO  ANSWBR  OF- 
PICER— NOT  TO  PRE3JUDICB.^A  person  ac- 
cused of  crime  is  under  protection  of  law. 
He  is  not  bound  to  assert  his  innocence  to 
officer  who  arrests  him,  nor  to  answer  ques- 
tions asked  by  officer,  as  to  crime  for  whlci 
he  is  arrested,  or  any  circumstances  connected 
with  it.  Under  such  circumstances  accused 
has  rlsht  to  be  silent,  or  to  assert  reason  why 
he  at  that  time  declines  to  enter  into  ex- 
planations. If  he  keeps  silent,  or  refuses  to 
answer,  "because  he  does  not  understand  the 
law,  and  had  not  better  say  anything,"  no 
Inference  from  his  silence,  or  refusal,  can  be 
drawn  asainst  him.— People  vs.  Elster  (CaL 
May   27,   1884),   8   Pac   Rep.   884,    886. 

8.  CONDUCT  OF  PBRSON  ARRBSSTBD— A4- 
■iisalble  In  cTtdenee. — ^The  conduct,  acts,  and 
statement  of  person  under  arrest  for  crim^, 
which  he  is  charged  with  having  committed 
are  admissible  in  evidence  against  him,  and 
such  Inferences  may  be  drawn  from  them  as 
are  warranted  by  the  evidence  considered  in 
j  light  of  human  experience. — People  vs.  Elster 
,  (CaL  May  27,  1884),  3  Pac.  Rep.  884,  886. 

4.  FINDING  SUPPORTED  BY  DEDUCTION 
FROM  FACTd — Appellant  claims  that  there  is 
no  evidence  to  support  finding  that  note  was 


entered  as  satisfled  and  canceled  upon  books 
of  bank.  There  is  no  direct  evidence  to  that 
effect.  The  books  of  bank  were  not  Intro- 
duced, and  part  of  finding,  if  it  has  support, 
must  derive  It  from  inference  drawn  from  fact 
of  delivery  and  its  circumstances — a  deduction 
from  this  fact  warranted  by  course  of  busi- 
ne8s.~-Savlngs  &  Lu  Soc.  vs.  Burnett,  106  Cal. 
614,  629,  39  Pac  Rep.  922. 

6.  GUILT  IS  NOT  INFERRED  FROM 
mnLBNGB— Wli«B  Mot  bound  to  speak.^An  in- 
ference of  guilt  cannot  be  drawn  from  state- 
ment evincive  of  innocence,  nor  from  silence 
where  person  is  not  bound  to  speak,  nor  from 
refusal  to  answer  unauthorized  questions, 
touching  charge  against  him,  which,  under 
circumstances,  call  for  no  reply. — ^People  vs. 
Elster  (Cal.  Hay  27,  1884),  8  Pac  Rep.  884, 
886. 

6.  Neither  a  statement  made  by  defendant 
that  sale  by  him  was  all  right  and  there  was 
nothing  wrong  about  it,  nor  his  refusal  to  an- 
swer questions  asked  by  officer,  warrant  in- 
ference of  implied  admission  of  guilt.  As 
statement  was  in  itself  evincive  of  innocence 
and  not  guilt,  and  refusal  was  exercise  of 
legal  right,  it  was  erroneous  for  court  to  as- 
sume them  as  circumstances  upon  which  to 
predicate  instructions  that  possession  of  de- 
fendant was  a  "guilty  posseoslon."— People 
vs.  Elster  (CaL  May  27,  1884),  8  Pac  Rep. 
884,   886. 

7.  INFERENCES  FROM  CONDUCT— For 
Ivry,  not  tor  court. — ^If  an  inference  could  be 
drawn  at  all  from  conduct  or  statements  of 
defendant,  it  was  for  Jury  to  draw  it;  they 
only  could  determine  whether  conduct  of  de- 
fendant on  occasion  of  his  arrest  was  con- 
trary to  ordinary  behavior  of  person  charged 
with  crime,  or  attributable  to  his  mental 
characteristics,  or  evinced  guilt  or  innocence. 
It  was  not  for  the  court. — People  vs.  Elster 
(CaL  May  27,  1884).   8  Pac.  Rep.   884,   886. 

8.  OBJECTION  TO  TESTIMONY  OF  HAB- 
ITS— ^Affects  weighty  not  admlsalbility. — In  ac- 
tion by  sole  heir  of  Patrick  Kean,  deceased,  to 
set  aside  deed  on  grround  of  fraud,  appellants 
urge  that  Kean  did  not  rescind  promptly  and 
that  it  was  error  to  allow  testimony  as  to  his 
habits  and  condition  at  periods  from  seventeen 
to  twelve  years  prior  to  the  date  of  the  trans- 
action. But  last  objection  affects  rather  the 
weight  than  the  admissibility  of  testimony, 
and  the  former  contention  is  not  tenable. — 
Donnelly  vs.  Rees,  141  CaL  66,  68,  74  Pac  Rep. 
433. 

See  ante  111832,  1957  and  notes. 


§1961.    PRESUMPTIONS    MAT    BE     CONTROVERTED,    WHEN.     A    pre- 
samption   (unless  declared  by  law  to  be   conclusive)    may   be   controverted   by 
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Other  evidence,  direct  or  indirect;  but  nnleBS  so  controverted,  the  jury  are  bound 

to  find  according  to  the  presumption. 

History:     Enaeted  March  11,  1872. 

^     ^A    ^^^i.TrM\  tn    etc  a.     JURY   BOUNB    BY   PRBSUMff TIO!f— UH- 

1.  AppHed,  Cited,  ^'^^^J^^''^^^^^  less  CONTROVBRTHD-In  a  case  of  a  pre- 

2, 3.  Jury  bound  by  presumption,  unless  contra       ^^^^^^^^  ^^  ^^^^^    ^^  ^^^  ^^^^    ^^  ^^^^  ^ 

dieted.  presumption  of  law.  the  Jury  are  bound,  unless 

1.     APPLIED^     CITED,     CONSTRUED,     RE-  ^^  ^^  controverted  by  other  evidence.— Monterey 

FERRED  TO,  etc.,  in:    Estate  of  Bauer.  79Cal.  ^^    ^^    Cushing.  8S  Cal.  607,  510,  28  Pac.   Rep. 

S04    307    308.   21  Pac.  Rep.  769   (cited);  Moore  ^        people  vs.  O'Brien,  180  Cal.   1,  7,  82  Pac 

ts    Hopkins.  83  Cal.  270,  272.  28  T^'^^^^' ^^  Rep.  297. 

(applied) ;    Monterey   Co.    vs     9^^^^'\f*J\^^  8.     CoutroTertto*    evldei>ee    l>tTod«eed,    the 

607.  610.  23  Pac.  Rep.  700  (c^ted) ;  Bull  vs.  Bray.  ^^^^  ^^  ^^^  presumption,  as  conclusive  of  the 

89  Cal.  286.  295.  26  Pac.  Rep.  »"'  J^^.  r:    ^  fact,    ceases,    and   the   Jury   are    to   determine 

676   (cited);  People  vs.  O  ^^jf "•   "l,^„t^n  va!  the  fact  upon  consideration  of  the  controvert- 

62   Pac.   Rep.    297    (construed);   McDougail  v^  evidence    in    connection    with    the     pre- 

McDougall.  136  Cal.  816.  319    67  ^^c    Rep.  778  ^^^  ^j^^^p^opie  vs.  Wongf  Sang  Lung   (CaL 

(applied);  Alferltz  J"'  ^"'J^^t^^^^J^l.  ^^  App.  March  8.  1906),  84  Pac  Rep.  848. 
648.  77  Pac  Rep.  667   (cited);  ^^*;P.^,*,7%7p^ 
sang  laune  (Cal.  App.  March  8    1906).  84  Pac 
Rep    848   (construed  and  applied). 

§1982  SPECIFICATION  OP  00N0LU8IVE  PRKSUMPTICNS.  The  f oUow- 
inj?  presumptions,  and  no  others,  are  deemed  conclusive :  ... 

1.  A  maliciotui  and  guilty  intent,  from  the  deUberate  commission  of  an  un- 
lawful act  for  the  purpose  of  injuring  another; 

2  The  truth  of  the  facts  recited,  from  the  recital  in  a  written  instrument  be- 
tween the  parties  thereto,  or  their  successors  in  interest  by  a  subsequent  title;  but 
this  rule  does  not  apply  to  the  recital  of  a  consideration; 

3  menever  a  party  has.  by  his  o^  declaration,  act,  or  omission,  mtention- 
ally  and  deliberately  led  another  to  believe  a  particular  thing  true,  an^  to  act 
upon  such  belief,  he  cannot,  in  any  litigation  arising  out  of  such  declaration, 
act  or  omission,  be  permitted  to  falsify  it ;  ,     , .         .  ^> 

1:  A  ^i  is  not  permitted  to  deny  the  title  of  his  landlord  at  the  time  of  the 

commencement  of  the  relation;  .     .      ^       ^     .        x  •        *    *   ;- 

5.  The  issue  of  a  wife  cohabiting  ^th  her  husband,  who  is  not  impotent,  is 
indisputably  presumed  to  be  legitimate ;  ,   ,   .  ,    . 

6  The  judgment  or  order  of  a  court,  when  declared  by  this  code  to  be  conclusive; 
but  such  judgment  or  order  must  be  alleged  in  the  pleadings  if  there  be  an  oppor- 
tunity to  do  so;  if  there  be  no  such  opportunity,  the  judgment  or  order  may  be  used 

as  evidence.  ,  -i  i     -^^ 

7  Any  other  presumption  which,  by  statute,  is  expressly  made  conclusive, 

Hlrtopy:  Enacted  March  11,  1872;  amended  b/ Code  Cpmmisrion^ctMatdi 
8,  190i;  Stots.  and  Amdte.  1900-1,  p.  248,  act  held  unconstitutional,  see  hirtory, 
{6  ant*. 

1.  Applied,  cited,  eonrtrued,  referred  to.  tc  lawful  mtent 

8   tiX  nertinent  fact  proved— Subject  to  pre-      HI.    Subdmsion  2.  ^  .    ,  ,- 

2.  Any  P^^J"^""^  '^"*'"'  t"  9^  10,  Condufflvenew  does  not  include  non-eawi- 

'•  Co'n|^e-pre«iniption-Not  rebutted  by       '^^   c^^'aeration-Clau*  of  deed  not  coneta- 

4.  crcl^^ne«-Doee    not    include    non-  g^"-^^^  ^  conrideration  cannot  b, 

essentials.  ,     ,      ,  j      i  '^^A  o**"*'' 

I-  ^'""^^"'of^aT-Eye^^ne  t^  iS^-         13.  SatTin  contract.  Bhown  byparoL 
••  ^CKrdiS.".  "•  ^^^  »~  "r*^"*  ealc^-Owner  may  re- 

cover  goods.  x,  ^A  4.    \^ 

TL    Bubdivirion  1.  15.  Becitala-In  genuine  mortgage,  held  to  De 

T.  Instruction   Bubatantlany  in   language  of         ^^   gam^Exception  aa  to  consideration, 
seetion. 
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17.  Same — In   ondertaking,   conclusive  as  be- 

tween parties. 

18.  Sale  of  personal  propertj  l^  fraud— Pasisa 

no  title. 

IV.     Subdivision  8. 

19.  Acceptance  of  check  of  defendant — ^Estopi^ 

when. 
80.  Bank— Estopped  by  act  of  cashier. 
21.  Employer  bound  by  his  stated  account. 
82.  Estoppel — By  admission  of  money  received. 

23.  Same — By   declaration,  includes  volunteer 

successor. 

24.  Same — By  denial  of  ownership  to  sheriff. 

25.  Failure  to  object  to  account — Admits  terms. 
86.  Fraud — Not  presumed,  insolvency  unknown. 
27.  Husband — Permitting  wife  apparent  own- 
ership, cannot  claim. 

88.  Introducing  person  to  notary — Cannot  fal- 

sify. 

89.  Same — Cannot   recover   of  notary. 

80.  No  estoppe}  when  no  prejudice  to  another. 

81.  Ratification  cannot  be  repudiated. 

y.    Subdivision  4. 

82.  Agreement  for  free  use  of  water — ^Not  ten- 

ancy. 

83.  Conclusive  presumption  of  title — Continues 

until  rebutted. 

34.  Easement ~  Not  subject  to  ejectment. 

35.  Presumption  of  title  in  landlord — Not  eon- 

dusive  after  tenancy  begins. 

36.  Tenant'  cannot  assert  title  until  premises 

surrendered. 

37.  Upper  riparian   proprietor— Not  estopped 

by  expired  agreement. 

VI.     Subdivision  6. 

38.  Cohabiting — Living  together  ostensibly  as 

husband  and  wife. 

39.  Illegitimacy — Testimony  of  non-intercourse. 

I.     IN  GENERAL. 

1.  APPLIED,  CITBD,  CONSTRVBD,  RB- 
PBRRBD  TO,  etc.,  in:  Pierce  vs.  Whitlngr,  «S 
CaL  688.  640  (subd.  2  cited);  Swift  vs.  Good- 
rich, 70  Cal.  108,  106.  107.  11  Pac'  Rep.  561 
(subd.  4  construed);  Amer  vs.  Hlgrhtower,  70 
Cal.  440,  444.  11  Pac.  Rep.  697  (subd.  2  applied); 
Waldrlp  vs.  Black.  74  Cal.  409.  411.  16  Pac.  Rep. 
226  (construed);  Overacre  vs.  Blake.  82  Cal. 
77,  88.  22  Pac.  Rep.  979  (subd.  8  construed); 
Bull  vs.  Bray,  89  Cal.  286.  296,  26  Pac.  Rep. 
878.  18  Lb  R  A.  676  (cited);  Barnhart  vs.  Ful- 
kerth.  90  Cal.  167.  162,  27  Pac.  Rep.  71  (subd. 
3  applied);  Wood  vs.  Blaney.  107  Cal.  291,  296, 

40  Pac.  Rep.  428  (subd.  8  applied);  Moffatt  vs. 
Bulson,  96  Cal.  106.  109,  110,  80  Pac.  Rep.  1022 
(cited);  Chaffee  vs.  Browne.   109  Cal.  211,  220, 

41  Pac.  Rep.  1028  (subd.  2  applied);  Chlsholm 
VB.  Keyfauver.  110  Cal.   102,  106,  42  Pac  Rep. 

I  424  (subd.  8  applied);  Heidt  vs.  Minor,  118  Cal. 
386.  389.  45  Pac.  Rep.  700  (subd.  2  applied); 
Shade  vs.  Sisson  M.  &  L.  Co..  115  Cal.  367.  366. 
47  Pac.  Rep.  136  (subd.  3  applied);  Scamman 
vs.  Bonslett,  118  Cal.  93.  99,  60  Pac.  Rep.  272 
(subd.  2  cited);  Estate  of  Wlckes.  128  Cal.  270. 
274.  60  Pac.  Rep.  867,  49  L.  R.  A.  138  (referred 
to):  Nicholson  vs.  Randall  B.  Co..  180  Cal.  633. 
639.  62  Pac.  Rep.  930  (subd.  3  applied);  Field 
vs.  Austin.  181  Cal.  379.  883.  63  Pac.  Rep. 
692  (subd.  2  applied);  Fillplni  vs.  Trobock. 
134  Cal.  441.  444,  66  Pac.  Rep.  587  (subd.  3  ap- 
plied);  Estate  of  Mills.   137   Cal.   298.   301.  303, 


92  Am.  St  Rep.  176.  70  Pac  Rep.  91  (subd.  5 
construed);  People  vs.  Wells.  146  Cal.  138.  140. 
78  Pac  Rep.  470  (construed);  People  vs.  Mc- 
Glade.  139  Cal.  66,  69,  72  Pac.  Rep.  600  (subd.  1 
applied);  Creishton  vs.  Gregory.  142  Cal.  34. 
42,  76  Pac.  Rep.  669  (subd.  3  applied);  Lack- 
mann  vs.  Kearney.  142  Cal.  112.  115,  75  Pac. 
Rep.  668  (subd.  8  cited);  People  vs.  Koller.  148 
Cal.  621,  627.  76  Pac  Rep.  500  (subd.  5  applied); 
Dover  vs.  Pittsburg  O.  Co.,  143  Cal.  601.  604, 
77  Pac  Rep.  406  (subd.  8  applied);  Bashore  vs. 
Parker.  146  Cal.  626,  628,  680.  80  Pac  Rep. 
707    (subd.  8  applied). 

As  to  aseney — Acts  dome  vrtthia  scope  of  an- 
tbortty,  see  KBRR'S  CYCw  CIV.  CODB  §2809 
note  par.  10.  S  2819  note  par.  62. 

Soate — ^AMnmvtiOB  of  aothorlty  prime  fade 
orldence,  see  KBRR'8  CYC.  CIY.  CODB  6  2206 
note  pars.  11-13,  18.  21;  i  2309  note  par.  10; 
S  2319  note  par.  52. 

Same— Onteaaible  aatkorlty,  see  KBRR^S  CYO. 
Crv.  CODB  9  2205  note  pars.  11-18,  18,  21; 
S  2300;  §  2309  note  par.  10;  99  2316,  2317. 

^amo— 'Written  avthorlty  asalnst  obo  per- 
formlnsr  aet  possible  only  nndor  sneh,  see 
KBRR»9  CYC.  CIT.  CODB  9  2310  note  par.  10; 
Montgromery  vs.  Pacific  C.  L.  B.,  94  Cal.  284, 
289,  28  Am.  St  Rep.  122,  29  Pac  Rep.  640. 

As  to  eondvslTo  evidence  srenerally,  see  post 
i  1978. 

As  to  eondvelro  prcovmptlons,  see  mono- 
graphic note  36  Am.  St.  Rep.  686.  689. 

As  to  conrtfl  of  snpcrlor  Jnrledlctlon,  that* 
svon  collateral  attack,  their  records  are  con- 
dnalvely  presumed  to  speak  the  tmth  and 
that  vrhatever  le  there  Is  rlshtfolly  thcro»  see 
Drake  vs.  Duvenlck,  45  Cal.  455,  462. 

As  to  decree  allofrlns  acconnts  of  adnUnstra- 
tors,  etcy  see  ante  9  1638  and  note. 

As  to  evidence  of  notice — On  appllcatloa  for 
letters  of  admlnlstratlon»  see  ante  9  1376. 

As  to  Insurance,  marine,  actual  loss  pre- 
■wned,  see  KBRR»S  CYC.  CIV.  CODB  9  2706. 

As  to  Jndarments,  etc.,  see  ante  9  1908  and  note. 

As  to  mortirase,  sennUieness  not  contro- 
verted, that  Its  recitals  are  true,  see  Waldrip 
vs.  Black.  74  Cal.  409,  411.  16  Pac.  Rep.  226. 

As  to  no  evldeufse  conduslTe  or  unansvrer^ 
able  unless  declared  so  by  this  code,  see  post 
9  1978. 

As  to  real  property,  lease  accepted,  agreement 
as  to  application,  possession  under  lease  con- 
duslve,  see  KBRR»8  CYC.  CIV.  CODB  9  1948 
note  pars.  39,  40. — ^Raynor  vs.  Drew,  72  CaL 
807.  810.  18  Pac.  Rep.  866. 

As  to  standing  by,  see  KBRR'S  CYC.  CIV. 
CODB  9  1709  and  note. 

As  to  tax-deed  conclusive  evidence  of  pro- 
eeedlnvs  froaa  assessment  to  execution  of  deed, 
see  KBRR'S  CYC.  CIV.  CODB  9  3787  and  note 
pars.  1-8. 

As  to  tenant  denytnip  landlord's  title,  see 
KBRR'S  CYC.  CIV.  CODB  9  1948  and  note  pars. 
18-68. 

As  to  title,  knovrledse  of  one's  own,  conclu- 
sive, see  KBRR'S  CYC.  CIV.  CODB  9  1576  note 
par.  9;  Robins  vs.  Hope,  67  Cal.  493.  495. 

As  to  water-rlffht,  acq.ulescence  of  ovrner, 
nevr  rights  accrued,  see  KERR'S  CYC.  CIV. 
CODB  91006  note  par.  70;  Paige  vs.  Rocky 
Ford  C.  A  I.  Co..  83  Cal.  84.  98.  21  Pac.  Rep. 
1102.   28   Id.   875. 
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As  to  water-rl«ht  adver»€  enJoyMent  ftTf 
years,  grant  presumed,  see  KERR'S  CYC.  CIV. 
CODE  §  1007  note  par.  66;  Faulkner  v8.  RondonU 
104  Cal.  140,  146,  147,  87  Pac.  Rep.  888. 

As  to  wUfnl  deceit,  see  KERR'S  CYC.  CIV. 
CODE  S  1709  and  note. 

a.  ANY  PERTINENT  PACT  PROVED— Sub- 
ject to  presumption.— The  expression,  "proved 
like  any  other  fact.'*  was  not  Intended  to  do 
away  with  well-known  rules  of  evidence, 
and  allow  all  kinds  of  evidence,  whether 
incompetent,  secondary,  or  hearsay.  Any  fact 
In  controversy  pertinent  to  issues  may  be 
proved  by  competent  evidence  and  subject  to 
rules  as  to  presumption.— Estate  of  Mills,  137 
Cal.  298.  804,  92  Am.  St.  Rep.  176,  70  Pac.  Rep. 

91. 

8,     CONCLUSIVE    PRESUBIPnON  —  Net    W^ 

Hvtv.'d  by  evidence-Where  the  law  makes  cer- 
tain fact  "conclusive  presumption,"  evidence 
cannot  be  received  to  contrary.— Estate  of 
Mills.  137  Cal.  298,  804.  92  Am.  St.  Rep.  176, 
70  Pac.  Rep.  91. 

4^  CONCLUSIVENESS— Does  not  Inclndenon- 
essentlale.— General  rule  of  law  is  that  recitals 
in  deed  bind  all  persons  who  are  parties  or 
privies  thereto;  but  this  rule  does  not  extend 
to  that  which  is  mere  description,  or  an  aver- 
ment which  Is  not  essential,— Osborne  vs.  Endl- 
cott  6  Cal.  149,  164,  66  Am.  Dec.  498;  Simson 
vs  Eckstein.  22  Cal.  680.  692;  Ingersoll  vs. 
Truebody,  40  Cal.  603.  611;  Mofifatt  vs.  Bulson, 
96  Cal.  106,  110.  81  Am.  St.  Rep.  195,  SO  Pac. 
Rep.  1022.  ^         „_, 

See  notes  70  Am.  Dec.  61,  78  Am.  Dec.  271, 
87  Am.  Dec,  116;  42  Am.  St.  Rep.  266;  also  par. 
9  this  note. 

6.  FORUM  OP  ^WriFE— Wlie«e  hnsband  dontl- 
cllcd.— "In  8129  Civil  Code  it  is  said:  'In  ac- 
tions In  divorce  the  presumption  of  law  that 
the  domicile  of  the  husband  is  the  domicile  of 
the  wife  does  not  apply.*  Counsel  say  this  rule 
is  only  a  presumption  of  evidence,  and  since  It 
is  not  included  in  the  presumptions  mentioned 
In  this  section,  it  may  be  rebutted  by  evidence. 
But  the  law  that  the  domicile,  or  more  accu- 
rately the  forum  of  the  wife,  is  where  the  hus- 
band Is  domiciled,  although  she  Is  actually 
living  in  a  different  place.  Is  not  a  rule  of 
evidence.  It  Is  a  law  to  which  there  are  some 
exceptions,  and  the  presumption  as  to  a  pa.r- 
ticular  case  is  that  it  is  controlled  by  the 
general  rule,  unless  it  is  'hown  that  it  is 
within  the  exception."— Estate  of  Wickes,  128 
Cal.    270.    274,    60    Pac.    Rep.    867,    49    L.    R.    A. 

188. 

6.  KNOWLEDGE  OP  LAW— Every  one  has, 
eonclaslve  presnmptlon.-It  is  a  conclusive  pre- 
sumption that  every  one  has  knowledge  of  the 
law.-Sunol  vs.  Hepburn.  1  Cal.  254.  280;  Wood- 
worth  vs.  Fulton.  1  Cal.  296,  808;  Ta^fte  vs. 
Josephson.  7  Cal.  852,  866;  Swart,  vs  Hazlett. 
8  Cal  118  129;  Christy  vs.  Sullivan,  60  Cal.  3S7. 
B39.  19  Am.  Rep.  655;  S.  F.  G.  Co.  vs.  Brickwedel. 
62  Cal.  641.  642;  People  vs.  Burns.  75  Cal.  627. 
630  17  Pac.  Rep.  646;  Hill  vs.  Flnlgan.  77  Cal. 
267,'  275.  19  Pac.  Rep.  494;  Board  of  Directors  vs 
Tregea.  88  Cal.  384.  346.  26  Pac.  Rep.  2«7;  Bull 
vs.  Bray.  89  Cal.  296.  800.  26  Pac.  ^^P'  f.^'- /.^ 
L..  R.  A.  576;  Murphy  vs.  Clayton.  118  Cal.  168, 
162,  46  Pac.  Rep.  267. 


See  notes  10  Am.  Dec.  827.  81  Am.  Dec.  140. 
12  Am.  St.  Rep.  130.  55  Am.  St.  Rep.  607. 

II.  SUBDIVISION  1. 

7.  INSTRUCTION  IS  SUBSTANTIALLY  IH 
LANGUAGE  OF  SECTION.— In  trial  for  forgery, 
an  Instruction  given,  for  the  people  that  "a 
malicious  and  guilty  Intent  from  the  deliberate 
commission  of  an  unlawful  act  for  the  purpose 
of  injuring  another  is  a  conclusive  presumption 
under  our  law."  is  not  erroneous,  being  sub- 
stantially the  same  as  subdivision  1  of  this 
section. — People  vs.  McGlade,  189  Cal.  66.  69, 
72  Pac.  Rep.  600.  j 

8.  LOADED  PISTOL  POINTED— Preevmp- 
tlon  of  unlawful  Intent. — ^Where  it  appeared 
that  pistol,  or.  as  the  witness  calls  it.  "a  gun," 
was  loaded,  and,  as  McCartney  testified,  was 
pointed  directly  at  his  face  and  within  short 
distance  of  it  when  he  Jerked  It  down,  the 
pointing  of  the  pistol,  under  the  circumstances, 
was  such  act  as  would  raise  a  presumption  that 
the  unlawful  act  was  done  with  unlawful  in- 
tent—People vs.  Wells.  146  Cal.  188,  140,  78 
Pac.  Rep.  470. 

III.  SUBDIVISION  2, 

t.    CONCLUSIVENESS  DOES  NOT  INCLUDE 
NON-ESSENTIALS.— Where    deed    executed    by 
plaintiff  to  defendant  is  not  in  record.  It  can- 
not be  presumed  that  it  contained  any  recital 
or  provision  not  necessary  to  its  operation  as 
conveyance  of  parcel  of  land  conveyed  thereby. 
E^ven  if  it  did,  it  would  not  be  conclusive,  for  [ 
while  general  rule  of  law  Is  that  recitals  In  | 
deed  bind  all  persons  who  are  parties  or  privies   [ 
thereto,   it   does   not   extend   to   that  which    is   * 
mere  description,  or  an  averment  that  is  not 
essential.— Moffatt  vs.  Bulson.  96  Cal.  106.  110, 
^0  Pac.  Rep.  1022;  Chaffee  vs.  Browne.  109  Cat 
211,  220.  41  Pac.  Rep.  1028. 

See  par.  4  this  note, 

10.  In  action  on  official  bond  of  notary  for 
damages  from  false  certificate  of  acknowledg- 
ment, if  the  mortgage  Is  genuine,  recital 
therein  setting  out  note  is,  under  subdivision 
2,  conclusive  against  mortgager  of  due  execu- 
tion of  note,  and  in  suit  to  foreclose  mortgage, 
mortgager  being  solvent,  plaintiff  will  be  able 
to  collect  full  amount  of  note. — ^Heidt  vs.  Minor, 
113  Cal.  886.  889,  46  Pac.  Rep.  700. 

IL  CONSIDERATION— Clause  of  deed  not 
conclustve. — ^It  is  not  valid  objection  to  admis- 
sibility of  evidence  that  it  showed  considera- 
tion different  from  that  expressed  in  deed.  The 
consideration  clause  of  deed  is  not  conclusive. 
It  estops  grantor  from  alleging  that  he  exe- 
cuted deed  without  consideration.  It  cannot  be 
contradicted  so  as  to  defeat  operation  of  con- 
veyance according  to  purposes  therein  desig- 
nated, unless  it  be  on  ground  of  fraud,  but 
with  this  exception  it  Is  open  to  explanation 
and  may  be  varied  by  parol  proof. — Coles  va 
Soulsby,  21  Cal.  47,  64;  Peck  vs.  Vandenberg.  30 
Cal.  11,  24,  66;  Hendrlck  vs.  Crowley.  31  CaL 
471,  476;  Rhine  vs.  Ellen.  86  Cal.  862.  869.  870; 
Brlson  vs.  Brlson,  76  Cal.  626.  682.  7  Am.  St 
Rep.  195,  17  Pac.  Rep.  689;  Carty  vs.  Connolly. 
91  Cal.  15,  19.  27  Pac.  Rep.  699;  Chaffee  vs. 
Browne.  109  Cal.  211.  220,  41  Pac.  Rep.  1028; 
Arnold  vs.  Arnold,  187  Cal.  291.  297.  70  Pac.  Rep. 
28. 
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See  par.  16  this  note;  also  notes  SO 
117,  90  Am.  Deo.  270. 


▲m.  Deo. 


11.     Want  of  eoluidemttoM  ouuuit  be  skown. 

— The  rule  as  now  established  by  almost  entire 
body  of  modern  authorities  Is  that  for  oollat- 
eral  purposes,  at  least,  real  consideration  of 
deed  may  be  shown  to  be  different  from  that 
expressed  in  the  deed.  It  cannot  be  proved  that 
there  was  no  consideration  for  purpose  of 
■howlngr  that  no  estate  passed  and  thereby  de- 
feating operation  of  deed,  but  it  may  be  shown 
for  other  and  collateral  purposes. — ^Rhlne  vs. 
Bllen,  36  Cal.  S62,  369;  Insersoll  vs.  Truebody, 
40  Cal.  603.  610;  Hlggins  vs.  Hlffslns,  46  Cal. 
269,  263;  Frlnk  vs.  Roe.  70  Cal.  296,  319,  11  Pac 
Rep.  820;  Brlson  vs.  Brlson,  76  Cal.  526,  682,  7 
Am.  St  Rep.  195,  17  Pac.  Rep.  689;  Moffatt  vs. 
Bulson,  96  Cal.  106.  110.  81  Am.  St  Rep.  196,  80 
Pac  Rep.  1022. 

See  notes  8  Am.  Dec.  807,  21  Am.  Dec.  678,  674» 
80  Am.  Dec.  117.  90  Am.  Dec.  270. 

18»  Ia  eontrmet,  shown  by  parol* — ^Xn  written 
contract  an  aserre^rate  sum  Is  mentioned  as 
consideration  for  transfer  of  property  gener- 
ally, and  "no  valuation  was  thereby  placed 
upon  any  of  the  items  composingr  the  consider- 
ation, and  consequently  prima  facie  the  con- 
tract was  entir^,  but  it  was.  under  subdivision 
2  of  this  section,  competent  for  the  defendant 
to  show  by  parol  testimony  what  the  considera- 
tion in  fact  was;  that  is  to  say,  that  the  con- 
sideration of  the  notes  was  the  stock,  and  the 
consideration  for  the  other  property  the  ten 
thousand  dollars  paid  in  cash. — Field  vs.  Aus- 
tin. 181  Cal.  879,  888.  63  Pac.  Rep.  692. 

14.  FRAUD  IN  OBTAINING  SALBS— Ownev 
may  reeoTer  sooda. — ^If  purchase  of  goods  is  ef- 
fected by  means  of  fraudulent  representations 
on  part  of  vendee,  owner  may  sue  for  recovery 
of  the  goods,  and  subdivision  2  of  this  section 
is  not  applicable. — ^Amer  vs.  Hlghtower,  70  CaL 
440.  443,  11  Pac.  Rep.  697.— See  Griffith  vs. 
Strand,  19  Wash.  686.  694.  54  Pac.  Rep.  613. 

15b     RBCITALS— In   cennlna   mortgage,   held 

to  be  tme.— In  action  Instituted  for  purpose  of 
foreclosing  mortgage,  where  genuineness  of 
mortgage  set  forth  In  complaint  is  not  con- 
troverted, its  recitals  are  to  be  held  as  true. — 
Waldrlp  vs.  Black.  74  Cal.  409.  411,  16  Pac  Rep. 
226;  Heldt  vs.  Minor,  113  Cal.  886,  389,  45  Pac 
Rep.  700. 

10,  Bhceept  as  to  consideration. — A  mortgage 
was  given  by  a  wife  whereby  she  undertook  to 
assume  and  secure  her  husband's  antecedent 
debt  Where  goods  were  all  charged  to  hus- 
band's account  and  wife's  personal  responsibil- 
ity therefor  was  neither  offered  nor  required 
before  whole  debt  had  accrued,  she  was  not 
concluded  by  recitals  in  mortgage  to  effect  that 
she  and  her  husband  are  Jointly  and  severally 
Indebted  to  plaintiffs  for  goods,  etc.,  had  and 
received  by  them  from  plaintiffs.  Such  re- 
citals, relating  as  they  do  to  consideration  of 
mortgage,  do  not  estop  under  subd.  2  of  this 
section. — Chaffee  vs.  Browne.  109  Cal.  211.  220, 
41  Pac.  Rep.  1028;  Otto  vs.  Long,  127  Cal.  471, 
476.  69  Pac.  Rep.  895;  Wright  vs.  Byrne,  129 
Cal.  614,  617.  62  Pac.  Rep.  176;  McDonald  vs. 
Randall.  189  Cal.  246,  251,  264.  72  Pac  Rep.  997. 
See  California  F.  T.  Co.  vs.  Anderson,  79  Fed. 
Rep.  404,  405. 


See  note  57   Am.   St  Rep.  174;  also  par.  11 
this  note. 


17.  In  undertaking,  eonelvatre 
ties. — ^In  action  on  undertaking  given  on  at- 
tachment, which  recites  bringing  of  attach- 
ment suit,  Issuance  of  writ  therein  against 
defendant  Hyde  and  the  attachment  of  his  - 
property,  and  that  upon  execution  of  the  un- 
dertaking in  acordance  with  this  code  the 
property  was  released.  The  Judgment  against 
defendant  was  not  erroneous  because  court  on 
trial  of  case  excluded  evidence  offered  to  prove 
that  the  yacht  levied  on,  when  attached,  was 
not  the  property  of  Hyde  The  recitals  in  the 
undertaking  are,  as  between  the  parties,  con- 
clusive evidence  of  facts  recited  under  subd.  2 
of  this  section. — Pierce  vs.  Whiting,  68  Cat 
688,  640;  lAmbert  vs.  Haskell.  80  Cal.  611.  617, 
%%  Pac  Rep.  827;  Alaska  Imp.  Co.  vs.  Hlrsoh, 
119  Cal.  249,  256,  47  Pac  Rep.  124,  61  Id.   840. 

la  BAJLm  OF  PBRSONAIi  PROPBRTT  BY 
FRAITI>— Paasea  no  title. — ^Where  sale  of  per- 
sonal property,  for  which  bill  of  sale  had  been 
signed  by  plaintiff,  had  been  consummated  by 
fraud,  he  was  not  estopped,  in  suit  to  recover 
possession,  by  subd.  2  of  this  section  from 
showing  facts.  The  recital  In  bill  of  sale  that 
plaintiff  does  hereby  sell  and  deliver  to  defend- 
ant property,  is  not  conclusive  upon  him  except 
in  suit  In  equity  to  set  aside  the  bill.  Where 
sale  of  personal  property  is  procured  by  fraud, 
ownership  of  property  is  not  changed,  unless 
seller  in  some  way  afterwards  ratified  sale.— 
Amer  vs.  Hlghtower,  70  Cal.  440.  442.  11  Pac 
Rep.  697.  See  Griffith  vs.  Strand,  19  Wash.  686, 
694,  64  Pac  Rep.  618. 

IV.     SUBDIVISION  8. 

As  to  abstinence  from  Injnring,  see  KBRR^S 
CTO.  Crv.  CODB3  { 1708  and  note. 

19.  ACCBPTANCIB  OF  CHBCK  OF  DB- 
FB3NDANT— Estova,  when. — In  suit  on  contract 
where  plaintiff  came  to  defendant  for  final  set- 
tlement, and  defendant  contending  for  certain 
terms  told  plaintiff  he  would  settle  on  no  other, 
and  plaintiff  then  departed;  defendant  there- 
after mailed  check  for  amount  he  had  named, 
which  check,  being  unsigned,  defendant  after- 
wards signed  at  request  of  plaintiff,  who  there- 
upon collected  it  Plaintiff  must  be  held  to 
have  known  that  defendant  signed  it  supposing 
it  closed  whole  transaction,  and  It  is  reasonable 
inference  that  defendant  would  not  have 
parted  with  check  had  he  not  been  led  by 
plaintiff  to  suppose  that  it  ended  their  dealings 
under  contract.  Plaintiff  thus  placed  himself 
under  subd.  3  of  this  section,  and  Is  estopped 
to  deny  his  deliberate  act — Creighton  vs.  Greg-  * 


ory,  142  Cal.  84-42,  76  Pac  Rep.  569.  ; 

ao.     BANK— Bstopped   by   act    of    eaakler.— 

Where  it  appears  from  the  testimony  that 
business  of  Randall's  private  bank  was  turned 
over  to  defendant  bank,  and  directors  of  said 
defendant  bank  permitted  Murray,  as  cashier, 
to  transfer  accounts  from  Randall's  private 
bank  and  render  statements  thereon,  showing 
that  their  accounts  had  been  transferred 
to  Randall's  Banking  Co.,  whether  they 
were  so  transferred  on  books  of  said 
defendant  bank  or  not,  such  custom- 
ers,    including    NlcholBon,    were    led    to    be- 
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Ueve  that  their  accounts  had  been  properly 
transferred  and  continued  to  deal  with  de- 
fendant bank  accordingly,  under  circumstances 
defendant  bank  was  estopped  from  questioning 
Its  liability.— Nicholson  vs.  Randall  B.  Co..  130 
Cal.  633.  639.  62  Pac.  Rep.  980. 

ai.  EMPLOYER  BOUBTO  BY  HIS  STATED 
ACCOUNT.— Where,  between  employer  and  em- 
ployee, an  account  is  stated  of  wages  paid, 
this  statement  is  equally  binding  upon  both 
employer  and  employee,  and  employer,  there- 
under, cannot  claim,  after  months  of  silent 
acquiescence  on  part  of  employee,  that  service 
thereafter  was  for  any  sum  less  than  that  in- 
dicated In  account.  The  reason,  in  either  case, 
for  holding  master  or  servant  bound  by  his 
admission  is.  that  he  has  deliberately  led  other 
to  believe  stated  rate  of  compensation  to  be 
true  one,  and  to  act  upon  it.— Shade  vs.  Slsson 
M-  &  L.  Co,.  116  Cal.  857.  866,  47  Pac  Rep.  136. 

aa.  HSTOPPHSIi — By  admlaslon  of  m^mey  re- 
ceived.—Action  for  conversion  of  money  re- 
ceived on  account  of  sale  of  real  estate  as 
broker  The  court  found  that  defendant  falsely 
represented  to  plaintiffs  that  he  had  received 
$600  as  deposit  on  account  of  sale,  when  he 
had  taken  what  proved  to  be  worthless  note. 
He  had  full  knowledge  of  falsity  of  statement. 
Plaintiffs  were  Ignorant  of  facts,  and.  relying 
upon  the  statement  as  true,  were  Induced 
thereby  to  approve  contract  precisely  as  de- 
fendant Intended  they  should  do.  Under  such 
circumstances  defendant  was,  and  is.  in  morals, 
law.  and  equity,  bound  to  make  good  his 
statement  as  true,  and  Is  estopped  (under 
subd  3)  Independently  of  all  considerations 
of  agency  from  showing  its  falsity  to  Injury 
,  of  plaintiffs.— Wood  vs.  Blaney.  107  Cal.  291. 
i   296,  40  Pac.  Rep.  428. 

28,  By  declarotloM,  IncHides  TOlouteer  aue- 
ceMor^A  person  is  estopped  by  his  express 
declarations  as  to  ownership  of  property  from 
setting  up  title  In  himself,  except  in  subordina- 
tion to  mortgage,  and  estoppel  is  equally 
binding  on  his  wife,  who  succeeded  to  his 
interest  as  mere  volunteer.-Flllplnl  vs.  Tro- 
bock.  134  Cal.  441.  448.  66  Pac.  Rep.  637. 

34.  By  dental  of  ownership  to  sheriff.— Ac- 
tion to  recover  possession  of  wheat,  answer 
Justifled  under  writs  of  attachment  and  execu- 
tion. Estoppel  (under  subd.  3)  jelled  on  as 
defense,  that  plaintiff  informed  sheriff  that  he 
held  as  pledgee  only,  was  sufficiently  pleaded 
in  answer  alleging  "that  levy  ^f  ^^"^J^^^^^" 
sole  reliance  upon  -ta^^ment  of  plaintiff  Bam- 
hart.--Barnhart  vs.  Fulkerth.  90  Cal.  167.  162, 
27  Pac.  Rep.  71. 
•       See  note  27   Am.  St.  Rep.   848. 

25.  FAILURE  TO  OBJECT  TO  ACCOUNT- 
Admlts  term«.-When  statement  of  account  of 
past  transactions  is  delivered  to  debtor  or  cred- 
Itor  his  retaining  it  without  objection  Is.  as  to 
Buch  past  transactions,  merely  an  item  of 
evidence,  more  or  less  conclusive,  according 
to  circumstances,  but  when  one  person  Is  em- 
ployed under  express  contract  for  fixed  salary 
It  wage,  or  under  an  Implied  j^o^^ra^^,'^^ 
reasonable  value  of  services,  and  there  Is  a 
statement  of  account  between  them,  especially 
when  on  account  Is  Indorsed  express  request 
that  employee  will  examine- It  and  give  Imme- 


diate notice  of  any  error,  failure  to  make  any 
objection,  within  reasonable  time,  must  be  re- 
garded as  deliberate  admission  that  compensa- 
tion stated  is  rate  expressly  agreed  upon,  or  la 
true  value  of  services,  and  that  employment  Is 
to  be  continued  upon  same  terms  until  there  is 
some  new  agreement — Shade  vs.  Slsson  M.  &  L. 
Co..  116  Cal.  367,  366,  47  Pac.  Rep.  135. 

a«.  VRAJTD^Not  presumed,  Inaolveney  an- 
known.— In  action  to  set  aside  deed  made  while 
grantor  was  insolvent,  presumption  (subd.  8) 
that  every  man  knows  condition  of  his  own 
affairs  Is  disputable,  and  has  no  standing  In 
case,  where  trial  court  has  found,  as  matter  of 
fact,  that  "defendant  Bray  did  not  know  that 
he  was  Insolvent"  Not  knowing  his  Insolvency 
It  cannot  be  presumed  from  existence  of  his 
Insolvency  that  he  Intended  fraud.  No  man 
can  be  presumed  to  intend  consequence  of 
which  he  Is  Ignorant,  and  which,  therefore,  he 
cannot  contemplate.— Bull  vs.  Bray,  89  Cal. 
286,  296.  26  Pac  Rep.  873.  13  L.  R.  A.  676: 
Threlkel  vs.  Scott  89  Cal.  361.  863.  26  Pac. 
Rep.  879;  Wlndhaus  vs.  Boots,  92  Cal.  617,  622, 
28  Pac.  Rep.  667;  Emmons  vs.  Barton.  109  Cai. 
662.  671.  42  Pac.  Rep.  308;  First  Nat  Bank  vs. 
Maxwell.  128  Cal.  860,  872,  69  Am.  St  Rep. 
72,  66  Pac.  Rep.  980;  Woltew  vs.  Rossi,  126 
Cal.  644.  662,  69  Pac.  Rep.  143.  See  Hutchinson 
vs.  First  Nat  Bank,  133  Ind.  271.  288,  36  Am. 
St  Rep.  647,  80  N.  B.  Rep.  962. 

27.  HU8BAN1>  —  Permlttlns  wife's  apparent 
ownership,  cannot  claim.— In  action  in  claim 
and  delivery  to  recover  personal  property 
levied  upon  by  defendant  as  sheriff,  instruc- 
tion of  court  that  if  husband  permit  his  wife 
to  use  his  money  or  property,  real  or  per- 
sonal, as  her  own,  for  considerable  period  of 
time,  she  Incurring  obligations  and  obtaining 
credit  upon  faith  and  belief  that  property  was 
her  own,  husband  will  be  estopped  from  claim- 
ing such  property  as  his  own  against  those 
extending  such  credit  to  his  wife,  is  erroneous. 
Inasmuch  as  it  eliminates  from  consideration 
necessary  elements  of  estoppel,  as  laid  down 
In  subd.  3  of  this  section. — Bashore  vs.  Parker. 
146  Cal.  525,  80  Pac.  Rep.  707.  708. 

28.  INTRODUCTION  OF  PERSON  TO  NO- 
TARY —  Cannot  falsify.— Plaintiff  having  by 
her  agent.  Introduced  person  who  executed 
mortgage  to  notary  by  name  of  Alexander 
Wilson,  and  that,  too,  for  express  purpose 
of  making  him  known  to  notary  by  that  name, 
and  having  notary  take  and  certify  his  ac- 
knowledgment to  mortgage  by  that  name,  she 
cannot  now  be  permitted  to  falsify  that  In- 
troduction, or  declaration  thus  made  that  he 
was  Alexander  Wilson. — Overacre  vs.  Blake. 
82  Cal.  77.   83.   22  Pac.   Rep.   979. 

28.  Cannot  recover  of  notary — In  action 
against  notary  public  and  his  bondsmen,  for 
damages  for  alleged  negligence  in  certifying 
acknowledgment  to  mortgage.  It  appearing 
that  party  executing  mortgage  had  been  in- 
troduced to  notary  by  plaintiff,  through  her 
agent,  duly  acting  for  her  in  that  behalf,  she 
being  the  party  to  whom  the  mortgage  was 
being  given,  and  most  likely  of  all  persons  to 
know  with  whom  she  was  dealing,  and  notary 
then  saw  person  so  introduced  execute  mort- 
gage   by    signing    it    with    name    so    given    by 
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agent  of  plaintiff,  and  said  agent  witnessed 
Bisrnature,  it  cannot  lie  in  mouth  of  plaintiff 
to  say  that  notary  was  guilty  of  negligence 
In  certifying  that  such  person  was  known  to 
him  to  be  person  who  executed  same.  Not 
only  doctrine  of  contributory  negligence,  but 
doctrine  of  estoppel  also,  applies  to  close 
mouth  of  plaintiff  from  asserting  any  claim 
against  sureties  of  notary  in  such  case.-~Over- 
acre  vs.  Blake,  82  CaL  77,  82,  22  Pao.  Rep. 
»7»;  Hatton  vs.  Holmes,  97  Cal.  208,  212.  31 
Pac.    Rep.    1131. 

80.  NO  ESTOPPEL  ^VTHElf  NO  PREJUDICE 

TO  ANOTHER.— Defendants,  execution  credi- 
tors, are  not  estopped  from  claiming  moneys 
by  virtue  of  assignment  of  prior  date,  because, 
under  their  instructions,  execution  was  levied 
it  appearing  that  execution  debtor  was  not 
in  any  way  misled  to  his  prejudice  by  such 
action,  but,  on  contrary,  resisted  proceedings, 
and  succeeded  in  having  execution  and  Judg- 
ment set  aside,  nor  did  it  appear  that  conduct 
of  defendants  was  result  of  intentional  deceit 
or  gross  negligence.— Lackmann  vs.  Kearney, 
142  Cal.  112,  114,  115,  75  Pac.  Rep.  668. 

81.  RATIFICATION  CANNOT  BE  REPUDI- 
ATED.—Where  defendant  was  ostensible  agent 
of  his  brother,  plaintiff  In  transaction,  and 
the  acts  of  such  ostensible  agent  were  also 
ratified  by  plaintiff,  he  is  estopped  from 
maintaining  action  for  recovery  of  certain 
stock  Indorsed  and  hypothecated  by  agent. 
This  result  is  founded  upon  general  element- 
ary rules,  and  conclusive  presumption,  under 
subd.  3  of  this  section.— Dover  vs.  Pittsburg 
0.   Co..   143  Cal.   601,   503,   77   Pac.   Rep.   405. 

V.      SUBDIVISION   4. 

As  to  attorBDieiit  of  tenant  to  a  strangery 
Bee  KERR'S  CYC.  CIV.  CODE  $1948  and  note. 

82.  AGREEMENT  FOR  FREE  USE  OF 
WATER  —  Not  tenancy.  —  Where  instrument 
called  Indenture  of  lease  was  entered  into 
between  parties  to  this  action,  whereby  party 
of  first  part  granted  to  party  of  second  part 
right  and  privilege  to  free  use  of  water  of 
certain  stream,  and  party  of  second  part 
agreed  to  limitation  of  use  of  water,  if  it  be 
conceded  that  parties  to  such  instrument 
might  t>e  estopped  from  denying  admissions 
contained  in  it.  while  it  was  operative,  yet 
defendants,  parties  thereto,  were  not  "tenants" 
within  meaning  of  subd.  4  of  this  section, 
nor  are  they  tenants  holding  over,  to  whom 
Is  applicable  prohibition  which  precludes  such 
from  denying  title  under  which  they  entered 
into  possession  of  corporeal  hereditaments, 
until  after  they  have  returned  possession  to 
him  from  whom  they  received  it.— Swift  vs. 
Goodrich,  70  Cal.  103,  106,  11  Pac  .Rep. 
661. 

83.  CONCLUSIVE  PRESUMPTION  OF  THE 
TITLE —- Contlnnes  until  rebntted.— The  con- 
clusive presumption,  declared  by  subd.  4  of 
this  section,  that  landlord  had  title  at  com- 
mencement of  his  relation  with  tenant  having 
attached,  it  must  continue  until  in  some 
mode  and  under  circumstances  recognized  by 
law  it  may  be  rebutted;  otherwise,  tenant 
may  accept  a  lease,  and  enter  into  possession 
to-day.  and  to-morrow  repudiate  lessor's  title, 
and  hold  possession  in  hostility  to  title  which 


day    before   was   conclusively   presumed   to   be 
valid   and   beyond   power  of   tenant  to   deny.— 
Ashton   vs.   Golden  Gate  L.  Co.    (Cal.  July   19 
1899),   58   Pac.   Rep.   1,   2. 

84.  EASEMENT— Not    subject    to    ejectment. 

—Though  contracts  in  respect  to  incorporeal 
hereditaments  may  be  good  as  contracts, 
they  do  not  create  relation  of  landlord  and 
tenant.  There  may  be  enjoyment  of  easement, 
but  no  possession,  such  as  can  be  made  basis 
of  action  of  ejectment.  The  definition  of  an 
easement  excludes  idea  of  its  being  held  as 
tenancy.  No  action  (of  ejectment)  lies  to 
recover  possession  of  watercourse.— Swift  vs. 
Goodrich.  70  Cal.  108,  106,  11  Pac.  Rep.  661. 

85.  PRESUMPTION  OF  TITLE  IN  LAND- 
LORD— Not  conclvslve  after  tenancy  begins.- 
This  section  provides  as  follows:  "The  fol- 
lowing presumptions,  and  no  others,  are 
deemed  conclusive:  ...  (4).  A  tenant  Is  not 
permitted  to  deny  the  title  of  his  landlord  at 
the  time  of  the  commencement  of  the  rela- 
tion." That  is,  as  to  tenant,  the  presumption 
that  landlord  had  title  at  commencement  of 
relation  is  conclusive.  After  that  time,  pre- 
sumption that  landlord  has  title  continues, 
but  it  is  not  conclusive.  Burden  of  showing 
that  landlord's  title  has  ceased  is  upon  tenant. 
—Ashton  vs.  Golden  Gate  L.  Co.  (Cal.  July  10, 
1899),   58   Pac,   Rep.   1,   2. 

as.  TENANT  CANNOT  ASSERT  TITLE 
UNTIL  PREMISES  SURRENDERED.— Subdi- 
vision 4  of  this  section  relates  to  existing 
tenancies,  but  upon  principles  of  Justice  and 
policy,  courts  hold  that  tenant  cannot  remain 
In  possession*  of  land  demised  after  expiration 
of  his  term,  and,  while  so  in  possession,  dis- 
pute landlord's  title.  He  is  estopped  to  do  so, 
because  he  entered  into  and  obtained  posses- 
sion from  landlord.  After  expiration  of  lease, 
however,  he  may  surrender  possession,  and 
then  assert  title  hostile  to  that  of  landlord.- 
Swift  vs.  Goodrich,  70  CaL  108,  105,  11  Pac. 
Rep.    561. 

87.  UPPER  RIPARIAN  PROPRIETOR— Not 
estopped  by  expired  agreement. — Upon  expira- 
tion of  written  agreement  between  two  ri- 
parian proprietors  for  free  use  of  water  of 
stream  for  domestic  use  and  irrigation,  upper 
proprietor  continuing  to  use  water  cannot  be 
enjoined  therefrom,  and  Is  not  estopped  by 
written  agreement.  A  riparian  proprietor  may 
take  water  for  purposes  specified  in  agree- 
ment and  continue  in  its  use,  where  it  is 
reasonable,  there  being  no  relation  of  ten- 
ancy between  proprietors. — Swift  vs.  Goodrich, 
70  Cal.  103,  104,  11  Pac.  Rep.  561;  Hellbron 
vs.  The  76  L.  &,  W.  Co.,  80  Cal.  189.  193,  22  . 
Pac.   Rep.   62. 

See  note  98  Am.  Dec.  645. 

VI.     SUBDIVISION  5. 

As  to  effect  of  Jndgment  upon  personal  con-  i 
dlilons  or  relations,  see  ante  S  1908   and   note.   I 

88.  COHABITING — Living  together  ostensi-  ' 
bly  as  husband  and  wife. — ^It  Is  provided  in 
subd.  6  of  this  section,  that  "the  issue  of  a 
wife  cohabiting  with  her  husband,  who  is  not 
impotent,  is  indisputably  presumed  to  be  legit- 
imate." The  word  "cohabiting,"  as  used  in 
above  section,  means  living   together   of  man 
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and  woman  ostensibly  as  husband  and  wife. —  allow  evidence  which  shocks    eveiT    sense  of 

Estate   of  Mills,   187   CaL   298.  801,  92  Am.   St.  decency    and    propriety.— Estate    of   Hills,    187 

Rep.  176,  70  Pac.  Rep.  91.  Cal.    298,    304,    92    Am.    St.    Rep.    176,    70    Pac 

89.     ILIjBGITIMACY  —  Testlmonr      •<      bob-  ^^P*  ^^* 

interconrae.— Proof  of  any  fact  must  be  made  •^*  *•  coMeluslreBess  •£  decree  of  MaUlbs- 

by  legal  evidence  subject  to  rules  as  to  pre-  *•*■  •*  emtmt^  see  ante  i  1666  and  note. 


sumptions   and   as   to   Incompetency.     Illegritl-  ^*   *•   coiwaiwIreBese   of   entry,  In   mlmwtest 

macy  may  be  proved;  but  It  cannot  be  proved  •'  P»oof  of  aotlce  In  adailBftBtmtlon  ef  cstatent 

by   evidence   of  husband,   or   wife,   that   while  •««  ^^^^  81876. 
living  togrether  they  did  not  have  sexual  Inter-  As  to  eonelnslvenese  of  Indinnents  aettlli 


course.     It    would     require    very    plain     and      aecovnts   of   exe<mtor«   or   adaftlnlstmtor%   see 
express  statute   to  convince  court  that  legls-      ante  fi  1688  and  note. 


lature  intended  to  do  away  with  rule,  founded  As  to  conclmlveneas  of  probate  of  wUl,  aeo 

^    upon   good   morals   and  public  policy,   and   to      ante  §  1888  and  note. 

§1963.  ALL  OTHER  PBESXTUPTIONS  MAT  BE  OONTBOVEBTED.  AU  other 
presumptions  are  satisfactory,  if  uncontradicted.  They  are  denominated  dispu- 
table presumptions,  and  may  be  controverted  by  other  evidence.  The  following 
are  of  that  kind: 

1.  That  a  person  is  innocent  of  crime  or  wrong; 

2.  That  an  unlawful  act  was  done  with  an  unlawful  intent; 

8.  That  a  person  intends  the  ordinary  consequence  of  his  voluntary  act; 

4.  That  a  person  takes  ordinary  care  of  his  own  concerns;    • 

5.  That  evidence  wilfully  suppressed  would  be  adverse  if  produced; 

6.  That  higher  evidence  would  be  adverse  from  inferior  being  produced; 

7.  That  money  paid  by  one  to  another  was  due  to  the  latter; 

8.  That  a  thing  delivered  by  one  to  another  belonged  to  the  latter; 

9.  That  an  obligation  delivered  up  to  the  debtor  has  been  paid; 

10.  That  former  rent  or  instalments  have  been  paid  when  a  receipt  for  later 
,  is  produced ; 

,      11.  That  things  which  a  person  possesses  are  owned  by  him; 
'  .   12.  That  a  person  is  the  owner  of  property  from  exercising  acts  of  ownership 
over  it,  or  from  common  reputation  of  his  ownership; 

13.  That  a  person  in  possession  of  an  order  on  himself  for  the  payment  of  money, 
or  the  delivery  of  a  thing,  has  paid  the  money  or  delivered  the  thing  accord- 
ingly ; 

14.  That  a  person  acting  in  a  public  oiBce  was  regularly  appointed  to  it; 

15.  That  official  duty  has  been  regularly  performed; 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this  state  or  any  other 
state  or  country,  was  acting  in  the  lawful  exercise  of  his  jurisdiction; 

17.  That  a  judicial  record,  when  not  conclusive  does  still  correctly  determine  or 
set  forth  the  rights  of  the  parties; 

18.  That  all  matters  within  an  issue  were  laid  before  the  jury  and  passed  upon 
by  them;  and  in  like  manner,  that  all  matters  within  a  submission  to  arbitration 
were  laid  before  the  arbitrators  and  passed  upon  by  them; 

19.  That  private  transactions  have  been  fair  and  regular; 

20.  That  the  ordinary  course  of  business  has  been  followed; 

21.  That  a  promissory  note  or  bill  of  exchange  was  given  or  indorsed  for  a  suffi- 
cient consideration; 

22.  That  an  indorsement  of  a  negotiable  promissory  note  or  bill  of  exchange  was 
made  at  the  time  and  place  of  making  the  note  or  bill; 

23.  That  a  writing  is  truly  dated; 
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24.  That  a  letter  duly  directed  and  mailed  was  received  in  the  regular  course 
of  the  mail; 

25.  Identity  of  person  from  identity  of  name; 

26.  That  a  person  not  heard  from  in  seven  years  is  dead; 

27.  That  acquiescence  followed  from  a  belief  that  the  thing  acquiesced  in  was 
conformable  to  the  right  or  fact ; 

28.  That  things  have  happened  according  to  the  ordinary  course  of  nature  and 
the  ordinary  habits  of  life; 

29.  That  persons  acting  as  copartners  have  entered  into  contract  of  copartner-  * 

ship; 

30.  That  a  man  and  woman  deporting  themselves  as  husband  and  wife  have  en- 
tered into  a  lawful  contract  of  marriage ; 

31.  That  a  child  bom  in  lawful  wedlock,  there  being  no  divorce  from  bed  and 
board,  is  legitimate ; 

32.  That  a  thing  once  proved  to  exist  continues  as  long  as  is  usual  with  things 
of  that  nature; 

33.  That  the  law  has  been  obeyed ; 

34.  That  a  document  or  writing  more  than  thirty  years  old  is  genuine,  when 
the  same  has  been  since  generally  acted  upon  as  genuine,  by  persons  having  an  in- 
terest in  the  question,  and  its  custody  has  been  satisfactorily  explained. 

35.  That  a  printed  and  published  book,  purporting  to  be  printed  or  published 
by  public  authority,  was  so  printed  or  published; 

36-  That  a  printed  and  published  book,  purporting  to  contain  reports  of  cases 
I  adjudged  in  the  tribunals  of  the  state  or  country  where  the  book  is  published, 
contains  correct  reports  of  such  cases; 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to  convey  real  property 
to  a  particular  person  has  actually  conveyed  to  him,  when  such  presumption  is 
necessary  to  perfect  the  title  of  such  person  or  his  successor  in  interest; 

38.  The  uninterrupted  use  by  the  public  of  land  for  a  burial  ground,  for  five 
years,  with  the  consent  of  the  owner,  and  without  a  reservation  of  his  rights,  is 
presumptive  evidence  of  his  intention  to  (ledicate  it  to  the  public  for  that  pur- 
pose ; 

39.  That  there  was  a  good  and  sufficient  consideration  for  a  written  contract ; 

40.  When  two  persons  perish  in  the  same  calamity,  such  as  a  wreck,  a  battle, 
or  a  conflagration,  and  it  is  not  shown  who  died  first,  and  there  are  no  particular 
circumstances  from  which  it  can  be  inferred,  survivorship  is  presumed  from 
the  probabilities  resulting  from  the  strength,  age,  and  sex,  according  to  the  fol- 

I  lowing  rules : 

Pirst. If  both  of  those  who  have  perished  were  under  the  age  of  fifteen  years. 

i  the  older  is  presumed  to  have  survived ; 

Second. — If  both  were  above  the  age  of  sixty,  the  younger  is  presumed  to  have 
j  survived ; 

Third. — If  one  be  under  fifteen  and  the  other  above  sixty,  the  former  is  pre- 
sumed to  have  survived; 

Fourth. — If  both  be  over  fifteen  and  under  sixty,  and  the  sexes  be  different,  the 
male  is  presumed  to  have  survived;  if  the  sexes  be  the  same,  then  the  older; 
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Fifth. If  one  be  under  fifteen,  or  over  sixty,  and  the  other  between  those  ages, 

the  latter  is  presumed  to  have  survived. 

History:     Enacted  March  11,  1872 j  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdto.  1900-1,  p.  249,  act  held  unconstitutional,  see  history, 

§  5  ante. 


L    In  General. 

1.  Applied,   cited,  construed,  referred  to. 

2.  Disputable     presumption — Undisputed, 

becomes  indisputable  rule. 

3^  Same  —  Presumptions  declared  dispu- 
table. 

4.  Same— Stand  in  lieu  of  proof— Weak- 
est  evidence. 

6.  Instruction — Presumption  of  law,  not 
an  inference. 

6.  Fraud  not   presumed  —  Insolvent  igno- 

rant of  insolvency. 

7.  Same— Proof    lacking,    deed    presumed 

in  good  faith. 

8.  Good  character  presumed— Means  only 

that  bad  character  is  not. 

9.  Grand  jury  indictment— Crime  in  their 

presence. 

10.  Grantee  of  unrecorded  deed— Presumed 

mortgagee. 

11.  Indorsement   on   papers  in  office— Pre- 

sumed  veracious. 

12.  Innocence   of   crime   presumed— Holder 

claiming  to  own. 
13, 14.  Letters,    written    and    received  —  Free 
from  suspicion,  admissible. 
16.  Presumption    former    husband    living- 
Overcome    by    presumption    of    inno- 
cence. 

III.  Subdivision  2   (3). 

16.  Justification    of    unlawful    killing— On 

Accused. 

17.  Unlawful  intent— May  be  rebutted. 

18.  Same— Burden   of  rebuttal  on  defend- 

ant. . 

19.  Unrecorded  deed  —  Unnecessary  recital 

not  presumed. 

IV.  Subdivision  4  (9,  11,  12,  28). 

20.  Integrity  presumed  —  In  petitioner  for 

letters  of  administration. 

21.  Negligence— Of  one  carrier,   passenger 

in  vehicle  of  another. 

22.  Same— Shown,  must  be  met  by  proof. 

23.  Ordinary    prudence— Question    of    fact 

for  jury.  .^ 

24.  Payment   of   note  -  Not   presumed,   if 

held  by  payee. 

25.  Title    by    prescription— Is    from    occu- 

pancy. 

26.  Verdict— Not  set  aside  without  facU. 

V.  Subdivisions  5,  6. 

27.  Failure  — To    offer    evidence,    stronger 

confirmation. 

28.  Same— To     testify— As    to     important 

writing,  significance,  .   ^  ^,  ^ 

29    Same— Same— Claim     of     indebtedness 

'      to  wife,  rebuttted  by  her  absence. 
30.  Same— Same-Incompetent     defendant, 

only  witness  absent. 


81.  ''Weaker"  not  substitute  for  "infer- 


ior. 


i  t 
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Subdivisions  8,  9  (11,  21,  22). 

32.  Foreclosure — Instrument  admitted,  jadg- 1 

ment  for  plaintiff. 

33.  Non-production  of  note — Payment  pre- 1 

sumed. 

34.  Payment  of  note  of  deceased — Not  pre- 

sumed. 

35.  Stocks   delivered  —  Customer   presumed 

owner. 

Vn.     Subdivisions  11,  12  (14,' 15,  25). 

36.  Exercise  of  ownership — ^Presumption  of 

ownership  from. 

37.  Holder  named  in  certificate — Presumed 

owner. 

38.  Indictment — Not  aided  by  presumption. 

39.  Land — Ownership    of    presumed    from 

possession. 

40.  Mining  claim,  possession — Presumption 

of  ownership. 

41.  Public   lands — Occupants   protected  by 

common-law   presumption. 

42.  Bight   to   ''way   of   necessity" — Prom  , 

parol  and  presumptions.  . 

43.  Usage — Doctrine  of  recognized. 

VIII.  Subdivision  14  (15,  16).  ! 

44.  Acting — Deputy     assessor — Appropriat- 

ing moneys,  embezzlement. 

45.  Same — Under-sheriff,  presumed  de  jure. 

46.  Same — Trustees— Of    Monterey,    selec- 

tion legal. 

47.  Same — Same — Of    school    district,   pre- 

sumed de  jure. 

48.  Insolvency  —  Second     assignee    acting, 

regular. 

49.  Jurisdiction,      second      administration, 

presumed. 
60.  No  question  raised — Authority  of  judge 
presumed. 

51.  Officer  suing   for  salary — ^Appointment 

not  presumed. 

IX.  Subdivision  15  (16). 

52.  Administratrix    deceased — Property  of 

estate  in  successor. 

53.  Assessment    by    county    assessor — ^Pre- 

sumed   regular. 

54.  Assignment      alleged  —  Presumed     as- 

signee has  qualified. 

55.  Same— Presumed     condition     precedent 

properly  performed. 

56.  Averment    of    too    high    assessment- 

Presumed  error  in  judgment. 

57.  Award    by   supervisors  of   second  con- 

tract— Presumed  regular. 

58.  Certificate  of  purchase  of  school  land 

— Presumed  all  requisites  performed. 

59.  Deed  of  city  and  county — ^Need  not  re- 

cite proceedings. 

60.  Delay  in  filing  remittitur — Good  reason 

presumed. 
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Indorsement  of  warrants  —  Stamp 
''paid,"  presumed  genuine. 

Field-notes  of  government  survey- 
Conclusive  where  unimpeached. 

Findings^  Presumed  waived  ^here  not 
in  judgment-roll. 

Homestead  entry — Proved  by  receipt  of 
land  oflSce. 

Incorporation — Certificate,  issuance  and 
contents  to  be  proved. 

Same — Although  duty  presumably  per- 
formed. 

Insolvency  —  Assignment  presumed  to 
have  been  made. 

Judge  denying  motion — Presumed  not 
disqualified. 

Judgment — Entry  omitted,  no  author- 
ity. 

Legality  of  ordinance  —  Not  put  in 
issue,  is  presumed. 

Mexican  grants — Presumed  valid. 

Moneys  in  swamp-land  fund — Presum- 
ably remained. 

Nomination  —  Presumed  after  election. 

Notarial  certificate  —  With  seal,  pre- 
sumed valid. 

Notice  —  Presumed  before  authorizing 
loan  by  guardian. 

Opinion  of  assessor  as  to  land  as  secur- 
ity— Not  reviewable. 

Order  for  trial  by  surveyor-general — 
Presumed  entered. 

Order  of  directors — ^Declaring  office  va- 
cant, presumptively  regular. 

Ordinance — ^Presumed  regularly  adopt- 
ed. 

Presumption  of  discharge  of  duty  as 
against  loose  statements. 

Register  of  land  office — Presumption 
he  performed  duty. 

State  patents  —  Prima  facie  complete 
title. 

Street  grade— Presumed  proper,  after 
twenty  years. 

Survey  admitted — Certificate  presumed 
truthful. 

Swamp-land  commissioners  —  Presumed 
to  perform  duty. 

Warrant,  refusal  to  pay — Presumption 
as  to  money  on  hand  sufficient. 

Work  ordered,  accepted,  assessed — ^Pre- 
sumed done. 

Z.    Subdivision  16. 

88.  Action  of  court  in  vacating  former  or- 

der— ^Presumed  correct. 

89.  Courts — Presumption  as  to  jurisdiction 

and  proceedings. 

90.  Insolvency  —  Second    appointment    pre- 

vails over  former. 

91.  Jurisdiction— Extends  only  to  territor- 

ial limits. 

92.  Law  of  foreign  state  proved— No  need 

of  presumption. 

93.  Nonrresidents  —  On     collateral     attack, 

presumed  properly  brought  in. 

94.  Notice   of   matter   in   court— Presumed 

properly  published. 

95.  Order   of   sale — Presumed   certified,    if 

required  by  law, 

96.  Recital  in  judgment  defendants  notified 

'-Presumed  due  publication. 


61. 

62. 

63. 

64. 

65. 

66. 

67. 

68. 

69. 

70. 

7L 
72. 

73. 

74. 

75. 
76. 

77. 
78. 
79. 
80. 
81. 
82. 
83. 
84. 
85. 
86. 
87. 


97.  Summons,  constructive  service  of — Pre- 

sumptions. 

XL    Subdivisions  18,  19,  20,  21  (28). 

98.  Administrator  —  Unaffected  by  certain 

presumptions. 

99.  Deed  —  Presumed  placed  in  escrow  as 

per  contract. 

100.  Evidence — Of  ordinary  course  of  busi- 

ness as  to  street  lights. 

101.  Judgment  —  Conclusive  as  to  all  issues 

heard. 

102.  Purchase   by   attorney   of   property  of 

client — With  consent,   presumed   fair. 

103.  Becord  —  Legal    presumptions    do    not 

come  to  aid  of. 

104.  Want   of   consideration — To   be  shown 

against  presumption. 

105.  Written    lease  —  Presumed    to    embody 

final  determination  of  parties. 

ZH.    Subdivision  24. 

106.  Letter  out  of  state — Presumption  as  to 

and  secondary  proof  of  contents. 

107.  Presumption     overcome  —  Jury     deter- 

mines. 

108.  Same — Beceipt  of  letter  not  conclusive. 
109, 110.  Telegram    sent  —  Presumed    received — 

DisprovaL 

XIIL     Subdivision  25. 

Ill,  112.  Acknowledgment  void  —  Mortgagee  no- 
tary, presumption  as  to. 

113.  Burden  of  proof — Shifted  by  presump- 

tion. 

114.  Burning  one's  own  property — Not  ar- 

son where  unoccupied. 

115.  Deed  delivered — Presumed  held  by  par- 

ties named. 

116.  Identity — Deduction  directed  by  law. 

117.  Name  of  person  in  will — Identifies  lega- 

tee. 

118.  No  injury — Failure  to  charge  presump- 

tion only  prima  facie. 

119.  Person    signing    name    under    power — 

Presumption  as  to  identity. 

120.  Testimony  as  to  names  —  Presumption 

of  identity  of  person. 

ZIY.     Subdivision  26. 

121.  Absent    seven   years  —  Presumption   of 

death  arises. 

122.  Circumstances    to    shorten    time  —  Un- 

specified. 
123,124.  Same — Contact  with   specific  peril. 
125-127.  Death — Presumption  of  attaches,  when 

— Overcome  by  evidence. 

128.  Felon  absconded  —  Not  presumed  dead 

after  sixteen  months. 

129.  Person  not  heard  of  within  seven  years 

— Not  presumed  to  be  alive. 

XV.  Subdivisions  28,  30. 

130.  Deportment  as  married  —  For   twenty- 

five  years,  estopped. 

131.  Every   intestate   presumed   to   have   an 

heir. 

132.  Negligence  not  presumed — Independent 

agencies. 

XVI.  Subdivision  32. 

133.  Adverse  claim  to  land — Includes  use  as 

used. 
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134.  Agreement     concluded  —  Presumed     to 

continue. 

135.  Appeal  once  pending  —  Presumed  still 

pending. 

136.  Assignee  —  Not  presumed  to  continue, 

successor  appointed. 

137.  Certificate  of  stock  canceled — Not  pre- 

sumed held  till  then. 

138.  Channel  not  Indicated — ^No  presumption 

it  never  existed. 

139.  Claim  to  use — Adverse,  unless  a  merger. 

140.  Continuance   presumed  —  Not   till   con- 

trary shown,  but  as  usuaL 

141.  Effect  of  evidence  —  Bebuttal  of  pre- 

sumption. 

142.  Indefijiite  demand — Presumed  to  meao 

usuaL 

143.  Investment   by   trustee  —  Presumed   to 

continue. 

144.  Judicial    notice    of    custom  —  No    evi- 

dence to  contrary. 
145,146.  Ownership  —  Conclusively    shown,    pre- 
sumed to  continue. 

147.  Same — Ultimate  fact  from  ownership. 

148.  Same— Separate  property  owned  before 

marriage. 

149.  Status — Once  established,  presumed  to 

continue. 

150.  Rule  as  to  purchase  of  land  from  re- 

gents— Presumed  to  continue. 

XVII.     Subdivisions  33,  34,  39,  40. 

151.  Ancient   document — Bule   imports  gen- 

uineness only. 

152.  Consideration — Clause  in  deed  may  be 

explained. 

153.  Same— Need  not  be  recited  in  contract 

of  sale. 

154.  Same — Need  not  be  recited  in  deed  un- 

der Mexican  law. 

155.  Same — Want  of,  burden  of  proof. 

156.  Deed  —  Good,  though  no  consideration 

expressed. 

157.  Fraud  —  Not  presumed  from  want  of 

consideration. 

158.  Husband — Presumed  survivor  in  cahun- 

ity,  when. 

159.  Survivorship  —  Evidence   admissible   to 

show. 

160.  Warehouse   receipt — Not   presumed   ne- 

gotiable. 

I.      IN   GENERAL. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Delphi  S.  Dlst.  vs.  Mur- 
ray, 53  Cal.  29.  80  (subd.  14  applied);  Reavls 
vs.  Co  well,  56  Cal.  688,  589  (subd.  16  applied); 
Kidder  vs.  Stevens,  60  Cal.  414,  419  (subd.  32 
applied);  Parnell  vs.  Hahn,  61  Cal.  131,  1S2 
(subd.  18  applied);  People  vs.  Rolfe,  61  Cal. 
640,  643  (subd.  25  applied);  Sanders  vs.  Slm- 
dch.  65  Cal.  50,  54,  2  Pac.  Rep.  741  (subd.  40 
par.  4  applied):  Burke  vs.  Edsrar,  67  Cal.  182, 
184,  7  Pac.  Rep.  488  (subd.  14  construed); 
Eads  vs.  Clarke.  68  Cal.  481.  484,  9  Pac.  Rep. 
666  (subd.  15  applied);  Cheney  vs.  O'Brien,  69 
Cal.  199.  202.  10  Pac.  Rep.  479  (subds.  11,  12 
applied);  Lux  vs.  H&egln,  69  Cal.  256,  418, 
10  Pac.  Rep.  674  (subd.  32  applied);  Watklns 
vs.  Lynch.  71  Cal.  21,  24,  11  Pac.  Rep.  808 
(subd.    16    applied);    White    vs.    Douglass.    71 


Cal.   116,   121,   11   Pac.   Rep.   860   (subd.   32  ap- 
plied); County  of  San  Mateo  vs.  Maloney.  71 
Cal.    206,    208.    12    Pac    Rep.    63    (subdL    16   ap- 
plied);  People   vs.   Stokes,  71   Cal.   263,   207.   12 
Pac.  Rep.  71  (subd.  26  applied);  People  vs.  Riley. 
75  Cal.  98,  100,  16  Pac.  Rep.  644   (subd.  25  ap- 
plied);  Ward  vs.   Dougherty.   75  Cal.   240.   244, 
7    Am.    St.    Rep.    161.    156.    17    Pac.    Rep.     19S 
(subd.   26   applied);   Swamp-Land   R.    Dist.   vs. 
Wilcox,    76    Cal.    443,    461,    17    Pac.    Rep.    241 
(subd.  16  applied);  Fanning  vs.  Bohme.  76  CaL 
149,   162,    18   Pac.  Rep.   168    (subd.   16   applied): 
Holllster  vs.  Cordero,  76  Cal.  649,  652.   18  Pac 
Rep.   866   (subd.   40  applied);   People   vs.   Otto, 
77  Cal.  46,  47,  18  Pac  Rep.  869   (subd.   14   ap- 
plied);   Whittaker    vs.    Pendola,    78    CaL    29ft, 
299,  20  Pac.  Rep.  680  (subd.  16  applied) ;  Estate 
of   Bauer.   79   Cal.   304,   310,   21   Pac.   Rep.    759 
(subd.    32    applied);    Gordon    vs.    Donahue,    79 
Cal.   601.   608,  21   Pac.   Rep.   970    (subd.    15   ap- 
plied); Turner  vs.  Turner,  79  Cal.  565.   666.  21 
Pac.   Rep.   959    (subd.   9   applied);   Schenck    vs. 
&andmann,   81   Cal.,  231.   233,   22  Pac   Rep.    654 
(subds.    1.    16,    20,   28.   33   applied);    Graves    vs. 
Mono  Lake  H.  M.  Co.,  81  Cal.  803,  325.  22  Pac. 
Rep.   666    (subd.   32   applied);   Scott  vs.   Wood. 
81    Cal.    398.    406,    22    Pac    Rep.    871    (subd.    32 
applied);   Bode  vs.   Trimmer,   82   Cal.   518.    516. 
23   Pac.  Rep.  187   (subd.   15  applied);   De  Noon 
vs.    Morrison,    83    Cal.    163.    166,    23    Pac.    Rep. 
874    (subds.  11.  12  applied);  People  vs.  Boling. 
83  Cal.  380.  882,  23  Pac.  Rep.  421    (subd.  2   ap- 
plied);  Bitllerlno   vs.   Mason.    83    Cal.    447.    449, 
23  Pac.  Rep.  530  (subd.  15  applied);  Lattin  vs. 
Hazard,  85  Cal    58,  61,  24  Pac.  Rep.   611  subd. 
19  applied);  Ward  vs.  Waterman,  86  CaL   488. 
602,  24  Pac  Rep.  930  (subd.  82  applied);  People 
vs.  Ah  Gee  Yung,  86  CaL  144,  147.  24  Pac  Rep. 
860   (subd.  2  applied);   Spaulding  vs.  North    S. 
F.  H.  &  R.  Assoc,  87  Cal.  40.  48,  24  Pac  Rep. 
600,    25    Id.    249    (subd.    16    applied);    Bull    vs. 
Bray,    89    CaL    286,    295.    26    Pac.    Rep.    873,    IS 
L.    R.    A.    676    (subd.    3    applledX;    MofTatt    vs. 
Bulson,    96    CaL    106,    110,    30    Pac    Rep.    1022 
(cited);    People    ex    rel.    Attorney-General    va. 
Roach,  76  CaL  294,  297.  18  Pac  Rep.  407  (subd. 
28   applied);   People  vs.  Ah  Lee  Doon,   97  CaL 
171,   177,   81   Pac  Rep.   933    (subds.   14,   16   ap- 
plied);   County    of    San    Diego    vs.    Seifert,    97 
CaL    594,   597,   82   Pac   Rep.    644    (subd.    15  ap- 
plied); Woolverton  vs.  Baker,  98  CaL  628,  632. 
88  Pac.  Rep.  731  (subd.  18  applied):  Fredericks 
vs.    Tracy,   98   Cal.    658,    660,   83   Pac.    Rep.   750 
(subd.    32    applied);    Zellerbach   vs.    Allenberg, 
99  CaL   67.  78,   33  Pac.  Rep.   786   (subd.   24  ap- 
plied); Bums  vs.   Sennett,   99  CaL  363,  372.   S3 
Pac.    Rep.    916    (subd.    12    cited);    Southern    C. 
M.  R.   Co.   vs.   San  Bernardino  Nat   Bank.  100 
CaL   316.   321.   34   Pac   Rep.   711    (subd.    16   ap- 
plied); Gray  vs.   Farmers'   Ex.  Bank.   106  Cal. 
60,    65,    38    Pac.    Rep.    519    (subd.    16    applied); 
Savings   &   L.    Soc   vs.   Burnett,    106   CaL    514. 
529,    39   Pac.   Rep.    922    (subds.    9,    20   applied); 
Glselman  vs.   Starr,   106  CaL   651.   656.   40   Pac. 
Rep.  8  (subds.  8,  11,  21.  22  applied):  McGoviran 
vs.    Ford,    107    CaL    177.    186,    40    Pac   Rep.    231 
(subd.  15  applied):  People  vs.  C^obler,  108  CaL 
588,   542,   41    Pac.   Rep.    401    (subdtf.    14.    15   ap- 
plied);  Rued   vs.   Cooper.   109   CaL   682,   691,.  34 
Pac.    Rep.    98    (subd.    15    applied);   Merced    Co. 
vs.   Fleming,   111  Cal.   46.   49.  48   Pac  Rep.   892 
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(0ubd.    16    applied);    Hunter    vs.    Hunter,    111 
CaL  261,  267,  16  Am.  St.  Rep.  180.  48  Pac  Rep. 
766,  81  Ik  R.  A.  411  (subd.  1  applied);  Bppingrer 
vs.    Scott,    112    Cal.    869.    871,    68    Am.    St.    Rep. 
220,  42  Pac.  Rep.  801,  44  Id.  728   (subd.  24  ap- 
plied); People  V8.  De  Winton,  118  Cal.  403,  404, 
64  Am.  St.  Rep.  867,  861.  46  Pac.  Rep.  708.  88 
L.  R.  A.  874   (subd.  26  applied);  Russ  &  Sons 
Co.    vs.    Crlchton,    117    Cal.    696,    702,    49    Pac 
Rep.  1043   (subd.  16  applied):  People  vs.  Dur- 
rant,  119  Cal.  64,  66,  60  Pac.  Rep.  1070   (subd. 
82  applied);  Lee  vs.  Murphy,  119  Cal.  864.  868, 
61  Pac.  Rep.  649.  966   (subd.  26  applied);  Rued 
vs.  Cooper.  119  Cal.  463,  467,  61  Paa  Rep.  704 
(subd.   8  applied):   Spauldins  vs.  Howard,   121 
Cal.   194,   197.   63   Pac.   Rep.   668    (subd.   16  ap- 
plied);   Cummings    vs.    O'Brien,    122    Cal.    204, 
206.  64  Pac.  Rep.  742   (subd.  16  applied):  Peo- 
ple  vs.    Dole.    122    Cal.    486.    493,    65    Pac.    Rep. 
681  (subd.  6  applied);  Ooldstone  vs.  Merchants' 
Ice  ACS.  Co.,  123  Cal.  625.  681.  66  Pac.  Rep. 
776   (subd.  38  applied);  Orifflth  vs.  Lewin.  126 
Cal.    618,    621,    68    Pac.    Rep.    206    (subd.    9    ap- 
plied);   Fenton   vs.    Edwards,    126    Cal.    43.    49, 
68    Pac.    Rep.    320.    46   L.    R.    A.    832    (subd.    20 
applied);  Central  Pac.  R.  Co.  vs.  McCann.  126 
Cal.   653.   555.   58  Pac.  Rep.   1045   (subd.   16  ap- 
plied): Freeman  vs.  Spencer.  128  Cal.  394.  898, 
60  Pac.  Rep.  979   (subd.  16  applied);  Estate  of 
Williams,   128   Cal.    652,   665.    61    Pac.   Rep.   670 
(subd.     25     applied);     Hohenshell      vs.     South 
Riverside   Lu    &   W.    Co..    128    Cal.    627.    631.    61 
Pac.  Rep.  371  (subd.  82  applied):  St.  Vincent's 
Inst,   for  I.  vs.  Davis,   129  Cal.  20,   24.   61   Pac. 
Rep.  477  (subd.  24  applied);  Powers  vs.  Hitch- 
cock.    129    Cal.    326.    328,     61     Pac.    Rep.     1076 
(subd.    16    applied);    Estate    of    Kennedy,    129 
Cal.    384,    889.    62    Pac.    Rep.    64    (subd.    39    ap- 
plied);   Wall    vs.    Mines,    136    Cal.    27.    89.    62 
Pac.    Rep.    886,    390    (subd.    16    applied):    Odell 
vs.   Moss.   130   Cal.    352,    366,    62   Pac.   Rep.    656 
(subds.   6,  6  applied);  Grade  vs.  Mariposa  Co., 
132    Cal.    76.    76.    64    Pac.    Rep.    117    (subd.    24 
applied):    Smith    vs.    Capital    G.    Co..    132    Cal. 
209.   212.   64   Pac.  Rep.   258    (subd.   82   applied); 
Rogers   vs.    De   Cambra.    182    Cal.    602.    506.    60 
Pac.   Rep.    863.   64    Id.    894    (subd.    16   applied); 
San    Jose   F.    P.    Co.   vs.    Francis   Cutting.    133 
Cal.    287,    241,    65    Pac.    Rep.    566    (subds.    6.    6 
referred   to);    Estate   of   Schandoney,    133   Cal. 
887.   389,    65   Pac.   Rep.    877    (subds.    15.    16   ap- 
plied); Reid  vs.  Clay.  134  Cal.  207.  211.  66  Pac. 
Rep.    262    (subds.    1.    16    applied);    Flllpini    vs. 
Trobock.    184    Cal.    441,    443.    66    Pac.    Rep.    687 
(subds.    1.    8    applied);    Schneider    vs.    Market 
St.   R.   Co..   134  Cal.   482.   488.   66  Pac.  Rep.   734 
(subd.   4   cited);  White  vs.  Wise.   134   Cal.   613. 
615.   66  Pac.   Pac.   Rep.   969    (subd.   1   applied); 
De  Haven  vs.  Berendes.   135   Cal.   178.   180.   67 
Pac  Rep.  786  (subd.  15  applied);  De  Castro  vs. 
Pellom,    136    Cal.    226,    231.    67    Pac.    Rep.    142 
(subd.    15    cited);    Farnsworth    vs.    Sutro,    136 
Cal.     241,    244,     68     Pac.    Rep.    705     (subd.     16 
applied);  Robertson  vs.  Library   Trustees.   136 
Cal,    403,    406,    69    Pac.    Rep.    88    (subd.    16    ap- 
plied);   Fisher   vs.   Mclnerney.   137   Cal.   28,   86. 
92    Am.    St    Rep.    69.    69    Pac.    Rep.    622.    907 
(subd.    19    applied);    People    vs.    Craven-Fair, 
137   Cal.   222.   223.   69   Pac.   Rep.   1041    (subd.    1 
applied);  Osgood   vs.   Los  Angeles   T.   Co..   137 
Cal.     280,     283.     70     Pac.     Rep.     169     (cited); 
Rogers    vs.    Manhattan    L.    Ins.    Co.,    138    Cal. 


286.  289.  71   Pac.  Rep.  848   (subd.   20  applied): 
San   Francisco   &   F.   L.   Co.  vs.   Haetung.    138 
Cal.  223.  227,  71  Pac  Rep.  387  (subd.  16  cited); 
Gwin  vs.  Calegaris.   139  Cal.   884.  389.   73   Pac. 
Rep.     861     (subd.    84     applied):     Crocker     vs. 
Dougherty,  189  Cal.  621.  625,  73  Pac.  Rep.  429 
(subds.  4,  11,  12,  28  applied);  City  of  Monterey 
vs.  Jacks.   139   Cal.   642.   668,   73   Pac.   Rep.   436 
(subd.  14  applied);  Estate  of  Thomas,  140  Cal. 
897.   899.  78   Pac.  Rep.   1059    (subd.   6  applied): 
Thompson  vs.  Thompson.   140  Cal.   545.   546.   74 
Pac.    Rep.    21    (subd.     21     applied):     Donnelly 
vs.    Rees.    141    Cal.    56.    60.    74    Pac.    Rep.    433   , 
(subd.    6    cited);    Bell    vs.    Solomons.    142    Cal.   > 
69,    69,    76    Pac.    Rep.    649    (subds.    4,    19,    20.    28    ^ 
applied);   Estate  of  Gordon.   142  Cal.   125.   132, 
76   Pac.   Rep.   672    (subd.   4   applied);  Miller  A 
Lux   vs.   Batz,    142   Cal.    447,    450.   76   Pac    Rep. 
42   (subd.  16  applied):  Cavanaugh  vs.  Wholey^ 
148  Cal.  164,  167,  76  Pac.  Rep.  979  (subds.  5.  6, 
82    applied);    McHatton    vs.    Rhodes.    143    Cal 
276.  278.  76  Pac.  Rep.  1036   (subd.  16  applied): 
Bickerdike  vs.  State,  144  Cal.  698.  701.  78  Pac. 
Rep.   277   (subd.   11   cited);  People  vs.   Barker, 
144   Cal.   705.   707.  78   Pac.   Rep.   266    (subds.    1, 
19,    28    applied):    People    vs.    Kelly,    146    Cal. 
119.    121.    79    Pac.    Rep.    846    (subds.    20.    28.    32 
applied);   People    vs.    Cleary.    1    Cal.    App.    50, 
62.  81  Pac.  Rep.  763  (subd.  11  applied);  Bauer's 
L.    &    C    Co.    vs.    Stand] ey     (Cal.     App.     Feb. 
8.   1906).   2  Cal.  App.   Dec    (Whiting)    191,    193. 
84    Pac.    Rep.    214    (subd.    15    applied);    People 
vs.    Wong    Sang    Lung    (Cal.    App.    March    8. 
1906).   84  Pac.   Rep.   848   (construed  as  to  pre< 
sumption   provided   for);   Pardee  vs.   Schanzlin 
(Cal.    App.    May    16.    1906).    86    Pac.    Rep.    812 
(subd.  16  applied);  Kauffman  vs.  Foster   (Cal. 
App.  June  20,   1906).  86  Pac.   Rep.   1108   (subd. 
82   applied). 

As  to  aflldavlts  amd  copies  of  entries  by 
comntj  elerk  In  partnership  proeeedlngs,  be- 
Inc  prima  tecle  evidence,  see  KERR'S  CYC. 
CIV.  CODE  K  2471,  2486  and  notes. 

As  to  aAdavIt  of  secretary,  or  aoctloneer, 
of  p«blleatloM  of  aotlee  of  sale  of  stock  for 
delinquent  assessments  belnip  prima  facie  evi- 
dence of  time  and  plaee  of  sale,  etc.  see 
KEaR'S  CYC.  CIT.  CODE  S  348   and  note. 

As  to  aflldavlts  of  publication  on  sale  of 
stock  for  delinquent  assessments  belns  prima 
faelo  evidence,  see  KERR'S  CYC.  CIV.  CODE 
§  348  and  note. 

As  to  eeriifleate  of  Are  departnient  belns 
prima  facie  evidence  of  facts  stated  tberein, 
e.g.  exemptions,  active  membership,  etc.,  see 
KERR'S  CYC.  POL.  CODE  {3341. 

As  to  certllled  copy  of  conveyance  of  execu- 
tor according  to  decree  In  probate,  prima  facie 
evidence,  see  ante  9 1601   and   note. 

As  to  eeriUled  eoples  of  entries  of  county 
clerk  of  names  of  partnership,  transacting 
business  under  fictitious  names,  and  affidavits 
of  publication,  presumptive  evidence  of  facts 
therein  stated,  see  KERR'S  CYC.  CIV.  CODE 
59    2471.  2486  and  notes. 

As  fo  order  In  probate  for  disclosure  of 
property  of  estate,  prima  facie  evidence  of 
right  of  executor  or  administrator,  see  ante 
9  1460  and  note. 

As  to  presumption  as  to  consideration  for 
a  note  or  bill,  see  KERR'S  CYC.  CIV.  CODE 
9  1614  and  note. 
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Same — Borden  of  showinff  want  of  or  Inanf- 
llclent  consideration  on  party  seeking  to  avoid. 
—See  KBRR'S  CYC.  CIV.  CODB  |  1615  and 
note. 

As  to  presnmptton  as  to  lesftlmacT*  sea 
KBRR'S  CYC.  CIV.  CODES  9  193  and  note. 

As  to  presnmptlon  as  to  proceedings  of 
courts,  see   ante  9 1908   and   note. 

As  to  presnmption  of  contlnoance  of  insane 
delusions,  see  monographic  note  68  Am.  St. 
Rep.    106-108. 

As  to  presumption  on  order  of  probate  court 
for  disclosure  of  property  of  estate,  see  ante 
9  1460  and  note. 

As  to  presumption,  ordinary  course  of  biial- 
ness  followed,  see  ante  9  I960  and  note. 

As  to  presumption  respect Inar  conveyancan 
by  executor,  etc.,  see  ante  9  1601  and  note. 

As  to  prima  facie  evidence,  definition,  sea 
ante  9  1833  and  note. 

As  to  protest  of  notary  public  as  prima  fade^ 
see  KERR'S  CYC.  POL.  CODB  9  795  and  note. 

As  to  rebuttable  presumptions,  see  mono- 
graphic note   36  Am.   St.   Rep.    682,    683. 

As  to  record  and  certificates  of  «Kemptioii 
of  secretary  of  fire  departpient  being  prima 
facie  evidence  of  facts,  see  KERR'S  CYC.  POL. 
CODES  9  3341. 

As  to  report  of  oflldal  reporter,  transcribing 
certificate,  prima  fade  evidence,  see  ante  9  273 

and  note. 

As  to  surveys  and  maps  of  boundary  lines 
made  and  approved,  prima  facie  evidence  of 
the  establishment  of  such  lines,  see  KBRR'S 
CYC.   POL.    CODES   9  973    and    note. 

Ah  to  transcript  of  shorthand  notes  bdng 
prima  fade  evidence,  see  ante  9  273  and  note. 

As  to  validity  of  statutes  creating  presump- 
tions,  see   monographic   note   86  Am.   St.   Rep. 

682,  689 

As  to  written  instrument  Importing  consid- 
eration,   see   KERR'S    CYC.   CIV.   CODB   91614 

and  note. 

Same— Burden  of  showing  want  of  or  Inanf- 
fiolent  consideration  on  party  seeking  to  In- 
validate or  avoid  it.— See  KERR'S  CYC.  CIV, 
CODE  9  1615   and   note. 

2.  DISPUTABLE  PRESUMPTION  —  Undis- 
puted becomes  Indisputable  rule.  —  Presump- 
tions of  law  are  rules  of  law,  whether 
disputable  or  the  contrary.  If  disputable  pre- 
sumption is  not  contradicted  nor  removed  by 
evidence,  it  is  rule  of  law  to  be  applied  as 
inflexibly  as  presumption  that  Is  indisputable 
or  conclusive;  in  other  words,  a  presumption 
of  law  that  is  disputable,  when  not  changed 
by  evidence,  becomes  to  court  rule  indisputa- 
ble in  case,  and  court  is  bound  to  apply  it.— 
Kidder  vs.  Stevens.  60  Cal.  414,  419;  Bltzroth 
vs.  Ryan,  89  Cal.  135.  140,  26  Pac.  Rep.  647. 

8.  Presumptions  declared  disputable  by  this 
section  are.  In  effect,  only  Inferences  which, 
in  absence  of  controverting  evidence.  Jury  is 
required  to  make,  and  accept  as  creating  pre- 
ponderance of  evidence.  In  civil  cases.-People 
vs.  Wong  Sang  Lung  (Cal.  App.  March  8,  1906), 
84  Pac.   Rep.  843. 

4  Stand  in  lieu  of  prooL—Dlsputable  Infer- 
ences or  presumptions,  while  evidence,  are 
evidence  weakest  and  least  satisfactory.  They 
are   allowed    to   stand,    not    against   facts    they 


represent,  but  In  lieu  of  proof  of  them.  The 
facts  being  proved,  contrary  to  presumption, 
no  conflict  arises;  the  presumption  Is  simply 
overcome  and  dispelled. — Savings  &  L.  Soc  vs. 
Burnett.  106  Cal.  614.  529,  39  Pac.  Rep.  922. 

8.  INSTRUCTION— Presumption  of  law,  nat 
an  Inference.  —  While  under  our  constitution 
which  prohibits  the  courts  -from  charging 
upon  matter  of  fact,  a  court  cannot  Instruct 
a  jury  that  any  fact  Is  an  "inference"  from 
another  fact. — as  an  inference  is  defined  by 
9  1960  ante. — the  court  is  authorized  to  declare 
a  presumption  of  law. — People  vs.  Riley.  75 
Cal.  98.  100.  16  Pac  Rep.  644. 

XL     SUBDIVISION  1  (3.  16.  19.  28). 

Aa  to  presumption  of  Innocence  In  babcas 
corpus  proceeding^  see  monographic  note  22 
Li.  R.  A.  678. 

e.     FRAUD   NOT  PRESUMSaD—Insol^ent  Ig- 
norant of  insolvency. — Presumption,  that  every 
man    knows    condition    of    his    own    business 
affairs,  has  no  standing  where  it  is  found,  as 
matter  of  fact,  that  "defendant,  Bray,  did  not 
know   that   he   was   insolvent."     Not   knowing 
his   insolvency,    it   cannot    be   presumed,    from 
existence   of  his   insolvency,   that   he   intended 
to  defraud.     No  man  can  be  presumed,   under 
subd.    1    of    this    section*    to    intend    a    conse- 
quence, from  a  fact  of  which  he  is  Ignorant, 
which,  therefore,  he  cannot  contemplate. — Bull 
vs.    Bray,    89    Cal.    286.    295.    26    Pac.    Rep.    873. 
IS  L.  R.  A.  676;  Threlkel  vs.  Scott.  89  Cal.  851. 
353.  26  Pac.  Rep.  879;  Knox  vs.  Moses.  104  Cal. 
502,  505.  38  Pac.  Rep.  818;  First  Nat.  Bank  vs. 
Maxwell.  123  Cal.  360.  872.  69  Am.  St.  Rep.  72. 
65   Pac.   Rep.   980;  Wolters  vs.   Rossi.   126   Cal. 
644.  652.  69  Pac.  Rep.  143.     See  Hutchinson  vs. 
First  Nat.  Bknk.  133  Ind.  271.  36  Am.  St.  Rep. 
537.   30   N.   E.   Rep.   952. 

7.  Proof  lacking,  deed  presumed  In  good 
faltb. — In  action  brought  to  quiet  plain  tilt's 
title  to  land  against  deed  executed  to  defend- 
ant, where  it  is  alleged  In  defendant's  answer 
that  conveyance  "was  made  and  accepted  in 
good  faith  .  .  solely  and  only  for  purpose  of 
securing"  payment  of  his  debt,  though  there 
is  no  express  finding  on  this  allegation,  this, 
in  view  of  findings  of  absence  of  fraud,  must 
be  presumed,  under  subd.  1  of  this  section,  to 
have  been  the  case.—Whlte  vs.  Wise,  134  Cal. 
613,   615.    66   Pac.   Rep.   959. 

&  GOOD  CHARACTBR  PRBSUMBD— Means 
only  that  bad  character  Is  not. — ^When  it  is 
said  that  good  character  is  to  be  presumed,  it 
is  said  only  that,  in  absence  of  evidence.  Jury 
should  not  attribute  general  bad  character 
with  respect  to  qualities  involved  in  alleged 
offense,  nor  give  weight  to  his  assumed  bad 
character,  in  determining  question  whether 
evidence  established  his  guilt. — People  vs. 
Johnson.   61   Cal.    142.   144. 

e.  GRAND  JURY  INDICTMBNT— Crime  In 
their  presence. — In  Investigating  charge  of 
perjury  against  defendant,  presumption,  under 
subd.  1  of  this  section,  that  defendant  is  en- 
titled to  presumption  of  Innocence,  cannot  de- 
feat grand  Jury  from  finding  indictment  for 
perjury  committed  In  their  presence,  as  to 
same  matter  committed  in  open  court  upon 
trial  of  cause,  nor  from  considering  testimony 
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of  witnesses  and  other  evidence  submitted  to 
them  under  origrinal  charge,  so  far  as  It 
tended  to  support  indictment  as  in  fact  found. 
— People  vs,  Craven-Fair,  137  Cal.  222,  223,  69 
Pac.    Rep.    1041. 

10.  GRANTGE  OF  UNRECORDED  DEED— 
Presumed  mortirasee*  —  Unrecorded  deed  held 
by  one  Mikola  at  time  of  mortgage  was  void  as 
to  mortgagree,  plaintiff.  Representations  of 
Mikola  to  effect  that  grantor  was  owner  of 
land  mortgaged  was,  therefore,  so  far  as  mort- 
gage was  concerned,  in  effect,  true;  and  what- 
ever title  had  accrued  to  him  under  deed  from 
grantor  became,  by  its  own  deliberate  written 
act,  subject  to  the  mortgage.  He  probably  so 
understood  effect  of  transactions;  and  in  view 
of  presumptions  that  person  is  innocent  of 
wrong,  and  that  he  intends  ordinary  conse- 
quence of  his  voluntary  act,  under  subds.  1 
and  3  of  this  section,  it  is  to  be  presumed  that 
he  so  understood  it. — Fillplni  vs.  Trobock,  134 
Cal.  441.  443,  66  Pac.  Rep.  587. 

11.  INDORSEMENT  ON  PAPERS  IN  OF- 
FICE— Presumed  veraclona. — In  an  action  to 
recover  Judgment  in  street  assessment  suit,  in- 
dorsement on  papers  from  city  engineer's  of- 
fice must  be  regarded, — so  far  as  their  terms 
indicate, — as  referring  to  all  papers  In  package 
at  time,  respectively,  they  were  made;  and  as 
package  appears  to  have  been  produced  from 
engineer's  office  in  form  in  which  it  was  of- 
fered, it  must  be  presumed  under  subds.  1  and 

I  15  of  this  section  that  papers  referred  to  by 
indorsement,  respectively,  were  in  package 
when  indorsed.  If  certificate  had  not  been  in 
package  when  indorsed,  to  add  it  afterwards 
would  have  altered  effect  of  Indorsement,  and 
if  done  with  criminal  intent,  would  in  effect 
have  amounted  to  forgery;  and  it  cannot  be 
presumed  that  this  could  have  occurred  in 
ofnce  of  superintendent. — Reld  vs.  Clay,  184  Cal. 
207,  211,  66  Pac.  Rep.  262. 

12.  INNOCENCE  OF  CRIME  PRESUMED— 
Holder  claiming  to  own. — Law  presumes,  under 
subd.  1  of  this  section,  that  person  is  innocent 
of  crime  or  wrong  in  civil  as  well  as  In  crim- 
inal cases,  and  it  will  be  presumed  that  per- 
sons making  transfers  and  executing  powers 
of  attorney  did  not  attempt  to  personate  others, 
and  by  doing  so  fraudulently  procure  prop- 
erty to  which  they  were  not  entitled,  but  rather 
that  they  were  persons  whom  they  represented 
themselves  to  be,  persons  designated  In  certifi- 
cates of  which  they  had  possession,  and  own- 
ers of  claims  which  they  purport  to  sell. — 
Blckerdlke  vs.  State,  144  Cal.  698,  701.  78  Pac. 
Rep.    277. 

18.  LETTERS  'WRITTEN  AND  RECEIVED— 
Free  from  snspictoiiy  admissible. — ^Where  letters 
were  apparently  written  in  ordinary  course  of 
things,  and  there  is  nothing  to  raise  suspicion 
that  they  were  not  in  fact  written  at  place  of 
date,  nor  that  they  were  sent  there  from  some 
other  place  to  be  mailed  there,  to  meet  some 
emergency  and  to  accomplish  some  fraudulent 
intent,  they  are,  under  presumption  in  subd.  1 
of  this  section,  "that  a  person  is  innocent  of 
crime  or  wrong,"  and  subd.  19,  "that  private 
transactions  have  been  fair  and  regular,"  and 
subd.  28,  "that  things  have  happened  in  ordi- 
nary course  of  nature  and  ordinary  habits  of 
C.  C.  P.— 160 


life,"  clearly  admissible  aa  evidence  of  pres- 
ence of  party  at  place  and  at  time  mentioned. — 
People  vs.  Barker,  144  Cal.  705,  707,  78  Pac.  Rep. 
266,  267. 

14.  John,  brother  to  August,  testified  with- 
out objection  that  August  resided  in  Seattle, 
that  he  had  received  letters  from  August  from 
Seattle,  and  that  last  letter  so  received  was 
about  seven  or  eight  days  before  trial,  in 
which  he  stated  that  he  was  going  to  Idaho 
traveling  for  his  firm  and  would  be  back  at 
Seattle  in  about  eight  days.  These  letters  were 
apparently  concurrent  acts,  tending  to  show 
presence  of  August  in  Seattle,  not  narratives  of 
past  events,  and  they  were-clearly  admissible  as 
evidence  of  his  presence  there  within  rule. — 
People  vs.  Barker,  144  Cal.  706.  707,  78  Pac. 
Rep.  266,  267. 

15.  PRESUMPTION      FORMER      HITSRAND 
liiviNG — Overeome  by  presumption  innoceuce.— - 

In  action  brought  to  annul  marriage  upon 
ground  that  defendant  had  another  husband, 
one  Milam,  where  marriage  of  the  parties  to 
suit  took  place  only  about  four  and  a  half 
years  after  former  marriage  of  wife  to  said 
Milam,  a  former  husband  who  had  left  her  few 
days  after  marriage,  and  she  had  heard  nothing 
of  him  since,  contention  that  it  wil^  be 
presumed  that  Milam  was  still  living,  in  ab- 
sence of  proof  to  contrary,  cannot  be  sus- 
tained. This  presumption  of  continuation  of 
life  is  overcome  by  another,  to-wit:  that  It  is 
presumed  that  person  is  Innocent  of  crime,  or 
wrong,  and  there  is  also  presumption  and  a 
very  strong  one  in  favor  of  legality  of  mar- 
riage regularly  solemnized. — ^Hunter  vs.  Hunter. 
Ill  Cal.  261,  267,  15  Am.  St.  Rep.  180,  48  Pac. 
Rep.  756,  31  K  R.  A.  411. 

IIL     SUBDIVISION  2  (3). 

le.  JUSTIFICATION  OF  UNLATVFUL  KILL- 
ING— On  accased. — On  trial  for  murder,  court, 
under  subds.  2  and  8.  properly  instructed  jury 
that  "when  unlawful  killing  is  proved,  malice 
will  be  presumed  and  burden  of  proof  is  on 
defendant  to  show  absence  or  want  of  malice." 
The  code  declares  that  person  intends  original 
consequences  of  his  voluntary  act  and  that  un- 
lawful act  was  done  with  unlawful  intent.  Ef- 
fect of  these  statutory  rules  of  evidence  is  that 
when  act  is  proved  to  have  been  done  by  ac- 
cused If  it  be  an  act  in  itself  unlawful,  law 
in  first  instance  presumes  it  to  have  been  in- 
tended, and  proof  of  Justification  or  excuse  lies 
on  defendant  to  overcome  this  legal  and  natu- 
ral presumption.— People  vs.  Abbott  (Cal.  Oct. 
6.  1884),  4  Pac.  Rep.  769.  771. 

17.  UNLAWFUL  INTENT— May  be  rebutted. 

— Unlawful  act  is  presumed  to  have  been  com- 
mitted with  unlawful  intent  under  subd.  2  of 
this  section,  and  such  Intent  may  be  rebutted. 
—People  vs.  Holing,  83  Cal.  380,  382,  23  Pac. 
Rep.  421;  People  vs.  Ah  Gee  Yung,  86  Cal.  144, 
147,  24  Pac.  Rep.  860. 

18.  Borden    of    rebattal    upon     defendant.— 

But  such  intent  may  be  controverted  by  other 
evidence  and  rebutted  by  any  evidence  which 
may  raise  in  minds  of  jury  a  reasonable  doubt 
of  its  existence,  but  such  rebuttal  it  is  incum- 
bent upon  the  defendant  to  make  somewhere  in 
the   evidence. — People   vs    Boling,   83    Cal.    880, 
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882,  23  Pac.  Rep.  421;  People  vs.  Ah  Gee  Tung. 
8«  Cal.  144,  147,  24  Pac.  Rep.  860. 

19.  ITNRBCORDED  DBBD— UNNBCBSSARY 
RBCITAI«—Not  presumed.— Subdivision  2  of  this 
section  excepts  from  conclusiveness  of  written 
instrument  recital  of  consideration.  Where  deed 
executed  by  plaintlfT  to  defendant  is  not  in  rec- 
ord, it  cannot  be  presumed  that  it  contained 
any  recital  or  provision  not  necessary  to  its 
operation  as  conveyance  of  parcel  of  land  con- 
veyed thereby. — Moffatt  vs.  Bulson.  96  Cal.  106, 
110.  80  Pac.  Rep.  1022. 

rV.     SUBDIVISION  4  (9.  11.  12,  28). 

90.  INTBGRITY  PRE3SUMBI>~Iii  petlttoner 
for  letters  of  administratloB. — In  application  for 
letters  of  administration  on  estate  of  deceased 
person,  it  is  presumed  that  petitioner  possesses 
fair  character  for  truth,  honesty,  and  integrity. 
Word  'integrity,"  as  used  in  section  1869  ante 
means  soundness  of  moral  principles  and  char- 
acter, as  shown  by  persons  dealing  with  others 
in  making  and  performance  of  contracts,  in 
fidelity  and  honesty  in  discharge  of  trusts.  In 
short,  it  is  used  synonymously  with  probity, 
honesty,  and  uprightness  in  business  relations 
with  others,  and  by  subd.  4  of  this  section  it  is 
presumed  "that  a  person  takes  ordinary  care 
of  his  own  concerns."  In  these  matters,  pre- 
sumption is  with  petitioner,  and  it  would  be 
idle  to  require  him  to  allege  what  law  does  not 
require  him  to  prove. — Estate  of  Gordon,  142 
Cal.  125.  131.  75  Pac.  Rep.  672. 

21.  NBGIilGBNCB — Of  one  earrter,  passenger 
In  vehicle  of  another. — In  action  by  passenger 
against  tWo  carriers  of  passengers  for  dam- 
ages caused  by  collision,  no  presumption  of 
negligence  (subd.  4)  arises  from  fact  of  injury, 
as  against  proprietor  of  vehicle  not  occupied  by 
plaintiff. — Tompkins  vs.  Clay  St.  R.  Co.,  66  Cal. 
163,  166,  4  Pac.  Rep.  1165;  Osgood  vs.  Los  An- 
geles T.  Co..  187  Cal.  280,  282.  70  Pac  Rep.  169. 

22.  Shoivrn,  mnst  he  met  hy  pr<»ofi^ — ^Where 
plaintiff  has  established  negligence  on  defend- 
ant's part,  defendant  must  meet  this  proof  by 
showing  that  injury  was  without  any  negli- 
gence on  his  part.  Nothing  short  of  such  proof 
would  meet  proof  of  negligence,  of  which  law. 
under  this  section  (subd.  4),  presumes  defend- 
ant guilty,  and  It  was  not  error  to  so  charge 
Jury.  Such  presumption  is  satisfactory  if  un- 
contradicted.— Osgood  vs.  Los  Angeles  T.  Co., 
187  Cal.  280,  283.  70  Pac.  Rep.  169. 

28.  ORDINARY  PRUDBNCB  ~  QrUeirtion  of 
fact  for  JniT.— It  is  within  province  of  Jury 
not  only  to  determine  facts  constituting  negli- 
gence, but  also  question  as  to  what  would 
be  conduct  "of  persons  of  ordinary  prudence" 
under  similar  circumstances,  which,  commonly, 
is  question  of  fact,  but  not  of  law.— -Schneider 
vs.  Market  St  R.  Co.,  184  CaL  482.  488.  488.  66 
Pac.   Rep.   734. 

24.  PAYMBNT  OF  NOTB— Not  presonted,  if 
held  hy  payees — ^In  action  on  promissory  note 
against  administrator  of  payer  it  is  said  that 
it  must  be  presumed  that  ordinary  course  of 
business  has  been  followed  under  subd.  4  of 
this  section.  If  so.  It  must  be  presumed  that, 
if  payer  In  his  lifetime  ever  paid  note  In 
this  case,  it  was  delivered  up  to  him.  If 
It  had  been  delivered  up  to  him.  it  would  have 


to  be  presumed  that  it  had  been  paid,  under 
subd.  9  of  this  section,  but  as  it  was  not  de- 
livered up,  and  was  at  his  death  in  possession 
of  plaintiff,  it  must  be  presumed  that  It  has 
not  been  paid.— Griffith  vs.  Iiowin.  126  CaL  618. 
621.  68  Pac.  Rep.  206. 

20.     TITLB  BY  PRESS CRIPTION—U  from  oe- 

enpaney.— Ground  of  title  by  prescription  is  not 
"adverse  possession."  but  "occupancy,"  and 
these  words,  though  nearly  synonymous,  are 
yet  to  be  distinguished.  Former  cannot  with 
strict  propriety  be  applied  to  possession  of 
owner  of  land,  for  his  possession  cannot  be 
adverse  to  any  one  other  than  himself;  which 
is  .to  say.  that  it  cannot  be  adverse  in  ordinary 
sense  of  term,  though  It  comes  within  defini- 
tion of  being  possession  "commenced  and  con- 
tinued under  assertion  or  color  of  right  on 
part  of  his  possessor,  under  subds.  4.  11.  12. 
28.  But  to  such  possession — i.  e.  possession  of 
owner— term  "occupancy"  is  entirely  appropri- 
ate, and.  indeed,  as  compared  with  possession 
without  title,  applies  a  fortiori.— Crocker  vs. 
Dougherty.  189  Cal.  621.  626.  78  Pac  Rep.  429. 
2«.  TBRDICT— Not  set  aside  withoot  facta. 
—In  an  action  for  damages  on  ground  of 
negligence  it  falls  within  province  of  Jury  not 
only  to  determine  facts  constituting  negli- 
gence, but  also  question  as  to  what  would  be 
conduct  "of  person  of  ordinary  prudence"  un- 
der similar  circumstances,  which,  commonly, 
is  question  of  fact,  not  of  law.  Under  subd. 
4  of  this  section,  presumption  Is  in  favor  of 
plaintiff,  and  to  set  aside  verdict  in  his  favor 
on  ground  of  contributory  negligence,  sucli 
negligence  must  affirmatively  appear  as  con- 
clusion of  law  from  undisputed  facts.— Schnei- 
der vs.  Market  St.  R.  Co..  184  CaL  488.  488.  66 
Paa  Rep.  784. 

V.     SUBDIVISIONS    6.    6. 

2T.  FAILURB — To  oiler  evldenee*  stronger 
eonflrmatlon.— Where  facts  testified  to  are  all 
of  open  and  notorious  character,  and  readily 
to  be  disproven.  if  false,  failure  of  plaintiff  to 
Introduce  any  evidence  to  contrary  must  be 
taken  as  still  stronger  confirmation,  under 
subds.  6  and  6. — Cavanaugh  vs.  Wholey.  143 
CaL  164.  167,  76  Pac  Rep.  979. 

29.  To  testify  as  to  Important  writing^  nlg^ 
nifieant. — ^An  affidavit  made  in  presence  of  de- 
fendants alludes  to  "contemporaneous  writing 
executed  to"  them,  to  effect  that  deed  to  them 
was  not  sham,  of  which  they  say  nothing  In 
their  testimony,  which,  as  under  subd.  6  of 
this  section,  it  Is  declared  "that  evidence  wil- 
fully suppressed  would  be  adverse  if  pro- 
duced." is  significant  circumstance. — Donnelly 
vs.  Rees.  141  CaL  66.  60.  74  Pac.  Rep.  433. 


29.  Sanse — Claim  of  Indebtedness  to  wife, 
rebntted  by  her  absenee. — Testimony  of  appel- 
lant, which  court  held  could  hardly  be  "deemed 
satisfactory"  that  certain  indebtedness  was  for 
money  received  from  his  wife  several  years 
before  date  of  trial,  and  no  note  nor  other 
written  evidence  of  indebtedness  was  given, 
nor  did  witness  give  any  clear  or  consistent 
account  of  terms  of  transactions,  and  finally 
alleged  creditor  was  not  herself  called  as  wit- 
ness or  her  absence  accounted  for.  under  pre- 
sumption   of    subd.    6    of    this    section,    that 
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"hlerher  evidence  would  be  adverse  from  in- 
ferior beinff  produced/'  flndinff  of  court  below 
adverse  to  such  claim  of  indebtedness  was 
sustained.— Estate  of  Thomas,  140  Cal.  897,  899, 
78  Pac.  Rep.   1069. 

SO.  Same — Ineompetent  defendant  only  wlt- 
nees  abeeat*— The  statement  of  defendant,  an 
Incompetent,  to  Fraser.  that  "she  [the  plain- 
tiff] was  going  to  support  him,"  and  that  (wit- 
ness believed)  "Mrs.  Tam  was  to  pay  him 
seventy-flve  dollars  per  month,"  would,  in  any 
case,  be  vory  meaerer  evidence  of  contract,  and 
In  absence  of  testimony  from  plaintiff  (only 
living:  competent  witness  of  transaction)  must 
be  regarded  as  simply  expression  of  defend- 
ant's expectations. — Odell  vs.  Moss,  180  C^l. 
868,  868,  82  Pac.  Rep.  666. 

81.  '^WBAKER"  NOT  8UBSTITUTB  FOR 
^IfFBRIOR."— In  trial  of  action  on  indictment 
for  perjury,  court  instructed  Jury  as  follows: 
"Where  weaker  evidence  is  produced  when  in 
power  of  party  to  produce  hlgrher,  It  is  pre- 
sumed that  hiffher  evidence  would  be  adverse 
if  it  had  been  produced."  The  irivinff  of  this 
instruction  was  error  because  word  "weaker" 
Is  substituted  for  "inferior,"  a  word  of  differ- 
ent meaning:,  in  subd.  8  of  this  section. — People 
vs.  Dole,  122  Cal.  488,  498,  66  Pac  Rep.  681. 

VI.     SUBDIVISIONS    8,   9    <11,    21.    22). 

82.  FORS2CL08URE2 — ^Instrameats  admitted^ 
ladsment  for  plalntlll  saatalned  by  presniap* 
tiona. — In  action  by  plaintiffs  as  executors  of 
last  will  of  one  Hastinss,  deceased,  to  re- 
form, and  as  reformed  to  foreclose  mort8:afire 
executed  by  defendant,  who  had  executed  note 
and  morte:affe  to  Giselman,  who  Indorsed  the 
note  to  Hastlnss  and  assign^ed  to  latter  mort- 
g&ge,  death  of  Hastings  and  appointment  of 
executors  belnff  admitted,  plaintiffs  introduced 
note  with  its  indorsement,  mortgrage,  and  as- 
signment of  it,  and  rested  upon  this  direct 
evidence  and  presumption  in  subds.  S.  11,  21, 
22  of  this  section  arisingr  from  it,  which  were 
sufficient  to  sustain  Judgiment  entered  in  be- 
half of  plaintiff. — Giselman  vs.  Starr,  108  C!al. 
861.  656.  40  Pac.  Rep.  8. 

88.  NON-PRODUCnON  OF  NOT»— Payatent 
prcaaated. — The  possession  of  note  is  material 
circumstance  in  relation  to  question  of  pay- 
ment. Possession  by  maker  raises  rebuttable 
presumption  of  payment,  and,  on  other  hand, 
possession  by  payee  is  prima  facie  evidence  of 
non-payment,  and  upon  this  principle  it  has  been 
held  in  this  state,  that,  if  payment  is  denied, 
onus  is  upon  plaintiff  to  prove  non-payment 
at  least  by  production  of  note.  In  other  words, 
if  plaintiff  does  not  produce  note  nor  account 
for  its  absence,  presumption  is  ag:ainst  him. — 
Turner  vs.  Turner,  79  Cal.  685,  668,  21  Pac, 
Rep.  959;  Griffith  vs.  Lewin,  125  Cal.  618,  820, 
68  Pac.  Rep.  205.  See  First  Nat.  Bank  vs. 
Harris,  7  Wash.   139,  143.  84  Pac.  Rep.  466. 

84.  PAYMENT  OF  NOTB  OF  DBCBASBD— 
Not  presiuaed. — Promissory  note  in  possession 
of  payee,  after  death  of  maker,  is  instrument 
of  too  solemn  nature  to  be  adjudged  as  having 
been  fully  paid,  in  absence  of  proof  or  cir- 
cumstances raising,  under  subd.  9  of  this 
section,  legal  presumption  of  payment. — Grif- 
fith vs.  Lewin.  125  Cal.  618,  621.  68  Pao.  Rep.  206. 


85.     STOCKS    DBLIVBRBD  —  Castomer    pre- 
■waied  ewaer.— In  action   brought  by  plaintiff 
aa  assignee  in  Insolvency  of  Macomber  to  re- 
cover   from    defendants    money    advanced    by 
Macomber  to  defendant  for  purpose  of  buying, 
carrying,  and  selling  certain  mining  stock  In 
mining    corporations    for    him    upon    margin, 
under   contract    for   that   purpose,   where    one  f 
defendant  appeared  and  testified  that  he  made  I 
settlement  with  Macomber,  who  gave   receipt  ' 
In   full   upon   receiving   from   him   money   and  I 
stocks,   conclusion   of   court   that   presumption  ' 
arises  that  stocks  received  were  in  full  satis-   * 
faction   of  all  demands   which  Macomber  had 
against  defendants,  cannot  be  sustained.   There 
was  no  evidence  tending  to  show  that  stock 
was  delivered  for  any  such  purpose,  or  tending 
to  show  that  the  stock  so  delivered  was  prop- 
erty   of    defendants:     while     presumption     is, 
under   subd.    8   of   this   section,   "that   a   thing 
delivered  by  one  to  another  belonged   to  the 
latter.">-Rued    vs.    Cooper,    119    CaL    468,    487 
61   Pac.   Rep.   704. 

VIL      SUBDIVISIONS    11,    12    (14,    16,    26). 

86.  BXRRCISB  OF  OWNBRSHIP— Preenmp- 
tlon  of  ownership  froai.-~Being  in  possession 
of  certificate  issued  under  Bounty  Act  of  1901. 
holder  exercised  over  claim  an  act  of  owner- 
ship of  highest  character,  vis.  absolute  disposi- 
tion by  sale.  Law  presumes,  under  subd.  12 
of  this  section,  that  person  is  owner  of  prop- 
erty from  exercise  of  ownership  of  It,  and 
there  is  no  reason  why  such  presumption 
should  not  obtain  under  circumstances  set 
forth.— Blckerdike  vs.  State,  144  Cal.  698,  701. 
78  Pac.  Rep.  277. 

87.  HOLDBR  NAMBD  IN  CBRTIFICATB— 
Presmned  owner.— It  may  be  that  mere  pos- 
session of  certificate  would  not  afford  suflFL- 
clent  proof  that  holder  was  person  named 
therein,  and  owner  of  claim  against  estate 
evidenced  thereby.  He  was,  however,  under 
subds.  11  and  25  of  this  section,  presumptively 
owner  of  certificate,  which  constitutes  only 
tangible  evidence  of  claim  under  Bounty  Act 
of  1901  1 8,  except  in  so  far  as  records  of 
board  of  supervisors  might  evidence  such 
claim,  and  upon  which  state  officers  might  act 
and  pay  claim.— Bickerdike  vs.  State,  144  Cal. 
698.  701.  78  Pac.  Rep.  277. 

88.  INDICTMBNT— Not    aided    by    preeamp. 

tlon.— Presumption  "that  things  which  a  per- 
son possesses  are  owned  by  him,"  If  uncontra- 
dicted, is  accepted  as  proof,  but  as  pleading, 
"in  no  case  can  indictment  be  aided  by 
presumption."— People  vs.  Cleary,  1  Cal.  App. 
60,  62,  81  Pac.  Rep.  768. 


88.  LAND  —  Ownership  of  presumed  from 
possession. — It  is  natural  to  presume  that  one 
who  is  in  actual  possession  Is  also  right  owner 
and  that  right  owner  has  not  suffered  himself 
to  be  turned  out  of  possession.  —  Suftol  vs. 
Hepburn,  1  Cal.  254,  264;  Brown  vs.  O'Connor, 
1  Cal.  419,  421;  Conger  vs.  Weaver,  6  Cal.  648,  558. 

40.  MINING  CLAIM,  POSSBSSION— Presump- 
tion of  ownership. — From  actual  possession  and 
Improvement  of  mining  claim  la^  presumes 
ownership.— De  Noon  vs.  Morrison,  88  Cal.  163, 
186,  28  Pac.  Rep.  874. 
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41.  PUBLIC  LANDS  —  Occupants  protected 
by  common-law  preeamptlon. — By  act  of  1850 
common-law  presumption  was  adopted  as  part 
of  common  law,  as  was  also  application  of  the 
presumption,  as  subsequently  held  by  courts, 
since  its  subsequent  reasonable  application 
was  Impliedly  comprised  In  presumption  it- 
self. Thus  principles  of  common  law  fully 
protected  Just  possessory  rigrhts  of  occupants 
on  public  lands. — Lux  vs.  HagrSTin,  69  Cal.  255, 
382,  10   Pac.   Rep.   674. 

42.  right    to    ''W'AY    op     NECESSITY**— 
From    parol    and    pre«amptfonM. — To     establish 
their  right  to  "way  of  necessity"  over  defend- 
ant's   land,    plaintiffs    were    required    to    show 
that  they  had  no  other  access  to  county  road. 
To  this  end  they  attempted  to  show  that,  when 
they  receive*!  deed  to  land  lying  between  this 
land  and  county  road,  it  was  land  of  stranger. 
This  must  be  shown  by  parol,  and  it  was  not 
necessary,  under  subds.   11  and  12  of  this  sec- 
tion,  in   the  first  Instance   to  Introduce   record 
evidence  of  stranger's  title. — Cheney  vs.  O'Brien, 
69  Cal.  199.  201,  10  Pac.  Rep.  479. 

43.  USAGE  —  Doctrine  of  recoflrnlced. — Gen- 
eral doctrine  of  usage  is  recognized  by  this 
section,  subd.  12. — Burns  vs.  Sennett  &  Miller, 
99  Cal.   363.  372,  33   Pac.   Rep.   916. 

VTTI.      SUBDIVISION   14    (16,    16). 

44.  ACTING — Deputy     anseiisor — Appropriat- 
ing moneyMf  etnbezxlement. — On  trial  of  defend- 
ant   for   embezzlement   of  money   belonginsr   to 
county.  It  was  clearly  shown  that  he  was  act- 
ing    as     deputy     assessor     of     county.     Law 
presumes,     under    subds.     14    and     15    of    this 
section,    "that    a    person    acting    In    a    public 
ofllce  was  regularly  appointed  to  it"  and  "that 
o^cial   duty    has   been   performed."      If,    there- 
fore,   defendant,    while    acting    as    deputy    as- 
sessor,   received,    as    such,    moneys    belonging 
to  county,  and  fraudulently  appropriated  them 
to  his  own  use.  he  was  guilty  of  embezzlement. 
—People  vs.   Cobler,   108   Cal.   538,   542,   41    Pac. 
Rep.   401. 

4R.     Under-sherlffy     preanmed     de     Jure.  —  In 

action  against  sureties  on  bond  of  Otto,  sheriff 
and  ex  officio  tax-collector,  upon  liability  for 
act  of  one  Jenkins,  acting  as  under-sherifT,  in 
illegal  collection  of  certain  taxes,  where  Jen- 
kins was  averred  to  have  acted  as  under- 
sherlfp.  and  there  was  no  allegation  that  he 
wrongfully  acted  as  such,  it  may  be  properly 
Inferred,  under  subds.  14  and  15  of  this  sec- 
tion, that  he  was  de  Jure,  as  well  as  de  facto, 
an  under-sheriff  of  defendant.  Otto. — People  vs. 
Otto.  77  Cal.  45,  47,  18  Pac.  Rep.  869;  Bode 
vs.  Trimmer,  82  Cal.  513,  516,  23  Pac.  Rep.  187. 

40.     Trnstees   of   Monterey,   Melectlon  leipal. — 

There  was  evidence  to  show  that  parties  ex- 
ecuting deed  were  acting  trustees  of  city; 
that  they  were  known  to  be  such  from  com- 
mon report,  and  there  was  produced  from 
archives  of  city  'a  record  containing  minutes 
of  board  of  trustees  of  city  of  Monterey, 
showing  proceedings  under  which  this  sale 
was  made,  and  that  these  parties,  for  consider- 
able length  of  time,  transacted  city's  business. 
This  showed  that  they  were  de  facto  officers* 
and  their  legal  selection  will  be  presumed 
until  contrary  is  shown.     Presumption  of  subd. 


14  of  this  section  is  that  person  acting  in 
public  office  was  regularly  appointed  to  it. 
and  there  was  no  evidence  to  prove  the  con- 
trary, or  even  to  raise  suspicion  that  trustees 
were  not  officials  they  purported  to  be.— City 
of  Monterey  vs.  Jacks,  139  Cal.  542,  558.  73  Pac 
Rep.    436. 

47.     Same—Of    sehool    district,    preanmed    de 

Jnre.— In  proceeding  for  condemnation  of  land 
for  school  purposes,  which  amounted  to  action 
brought  by  Gupe  and  others,   asserting  them- 
selves   to    be    trustees    of    school    district,    it 
being  proven  that  Gupe  and  others  were  "act- 
ing   as    trustees."    presumption    thereby    arose, 
under    subd.     14    of    this    section,    that    these 
persons    were    officers    de   Jure;    but    this    pre- 
sumption   was.    of    course,    disputable    in    its 
character,  and  might  have  been  met  and  over- 
come  by   other   evidence.      If   not  so    met   and 
Overcome,  presumption  would  stand   for  proof 
and  would  support  finding  that  these  persons 
were    de    jure    trustees.— Delphi    S.    Dist    vs 
Murray,  63  Cal.  29.  30. 

4&     IlfSOLVBNCY— Second    asalvnce    acting, 

reirnlar.— Where  court  appointed  Goshen  as 
assignee  in  insolvency,  and  thereafter,  on 
September  10,  1892,  made  order  apjwintlng 
Todd  as  assignee,  and  "he  thereupon  became 
and  ever  since  continued  to  be  qualified  acting 
assignee,"  etc.,  it  must  be  presumed  that  court 
acted  within  Its  Jurisdiction,  and  that,  under 
subd.  14  of  this  section,  Todd,  acting  as 
assignee,  was  regularly  appointed  to  It.— Free- 
man vs.  Spencer,  128  Cal.  894,  898.  60  Pac. 
Rep.  979. 

49.  JURISDICTION,  SBCOHTD  ADMINIS- 
TRATOR PRESS  UMKD.— The  only  competent 
proof  of  revocation  of  letters  of  administra- 
tion is  an  order  of  court  directing  it,  but 
where,  without  that  order,  court  has  appointed 
another  administrator,  presumption  of  subd. 
14  of  this  section  steps  in  to  support  jurisdic- 
tion, supplies  this  proof,  or  whatever  proof  Is 
necessary.  —  Haynes  vs.  Meeks.  20  Cal.  288, 
311. 

50k  NO  41UESTION  RAISBD— Authority  of 
Jndire  preanmed. — On  appeal  from  Judgment  in 
trial  for  murder,  It  is  claimed  that  Judge 
Murphy  had  no  authority  to  act  In  cause  on 
January  10th,  when  he  received  defendant's 
plea.  It  Is  certainly  true  that  order  of  gov- 
ernor Issued  on  January  12th  conferred  no 
authority  to  act  on  10th.  Though  Judge  Mur- 
phy may  have  been,  and  probably  was.  pre- 
siding on  10th  by  Invitation  of  Judge 
Angellotti.  such  invitation  would  have  con- 
ferred requisite  authority.  No  question  as 
to  Judge  Murphy's  authority  was  raised  at 
time  of  entering  plea  of  defendant,  and  it 
must  be  pi^esumed.  under  subds.  14  and  16  of 
this  section,  that  he  was  lawfully  exercising 
Jurisdiction. — People  vs.  Ah  Lee  Doon,  97  Cal. 
171.  176,  31  Pac.  Re'p.  933. 

ffl.  OFFICER  SUING  FOR  SALARY  — Ap« 
polntment  not  preanmed. — Presumption  that  a 
"person  acting  in  a  public  office  was  regularly 
appointed  to  it,"  does  not  apply  to  case  of 
officer  prosecuting  action  to  recover  his  salary. 
In  such  case  he  must  establish  his  title  by 
proof    of    appointment    made,    as    required    by 
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law.— Burke    vs.    Edffar,    67    Cal.    182,    184,    7 
Pac  Rep.  488. 

IX.      SUBDIVISION    IB    (16). 

62.  administratrix  DBCBASED— Prop- 
erty of  estate  in  •uceeeeor. — It  la  to  be  pre- 
sumed, prima  facie,  that  administratrix  of 
estate  has  obeyed  law  and  performed  her 
official  duties;  and  consequently  that,  after 
accountingr  for  all  property  and  money  of  es- 
tate for  which  she  was  accountable,  at  time 
of  her  death,  passed  into  possession  of  her 
successor,  appellant,  under  subd.  15  of  this 
section,  when  there  is  neither  alleg:ation  nor 
evidence  to  contrary. — Gray  vs.  Farmers'  Ex. 
Bank.   105   Cal.   60,   65,   38  Pac.  Rep.   519. 

58.  ASSESSMENT  BY  COUNTY  ASSESSOR 
— Presmncd  resvlar. — County  assessor  Is  public 
officer,  and  assessment  complained  of  was 
made  in  discharge  of  official  duty.  Assessor 
is  required  to  exercise  his  best  Judgrment  in 
determininer  as  to  value  of  property  to  be 
assessed,  and  presumption  is  that  official  duty 
has  been  regularly  performed. — Ballerino  vs. 
Mason,   83   Cal.   447,   449.   23   Pac.   Rep.   530. 

&4.  ASSIGNMENT  AliLEGED— Presumed  as- 
slipBee  has  qualified. — If,  under  subd.  15  of 
this  section,  it  can  be  presumed  that  assign- 
ment was  made,  where  assignment  is  alleged, 
it  may,  on  equally  good  grounds,  be  presumed 
that  assignee  had  previously  qualified  and 
given  bond,  for  statute  authorizes  clerk  to 
make  assignment  only  after  assignee  has 
qualified.— Farnsworth  vs.  Sutro,  136  Cal.  241, 
244.  68  Pac.  Rep.  705. 

S&  Presumed  conditions  vrecedent  prop* 
eriy  performed^ — ^As  Insolvent  Act  makes  the 
qualification  of  assignee  condition  precedent 
to  assignment  and  conveyance  of  insolvent 
debtor's  property  by  clerk,  all  reasonable  in- 
tendments will,  after  judgment,  and  in  ab- 
sence of  any  special  demurrer,  be  allowed  in 
support  of  regularity  of  proceedings:  and  as- 
signment being  alleged,  it  will  be  presumed, 
under  subd.  15  of  this  section,  that  court  and 
clerk  acted  regularly,  and  that  conditions  pre- 
cedent to  such  action  had  been  properly  per- 
formed.—Farnsworth  vs. 'Sutro,  136  Cal.  241, 
244.  68  Pac  Rep.  705. 

Se.  AVERMENT  OF  TOO  HIGH  ASSESS- 
MENT— Presumed  error  In  Judgment. — In  action 
against  defendant,  who  was  duly  elected 
county  assessor  in  and  for  Los.  Angeles  county, 
and  thereupon  took  oath  and  executed  bond 
required  by  law,  to  recover  damages  for 
violation  of  official  duty,  averment  that  Mason 
"wilfully  and  against  law,  assessed  plaintiff's 
property  at  too  large  a  sum,"  does  not  imply 
that  he  acted  maliciously,  or  with  intent  to 
wrong,  or  injure  owner,  and  in  absence  of 
some  averment  to  this  effect  it  must  be  pre- 
sumed that  he  simply  erred  in  his  Judgment, 
and,  for  such  error,  only  remedy  is  by  appli- 
cation to  board  of  equalization. — Ballerino  vs. 
Mason,  88  Cal.  447,  449.  23  Pac.  Rep.  530; 
Oridley  S.  Dist.  vs.  Stout,  184  Cal.  592,  593, 
66  Pac.  Rep.  786. 

57.  AWARD  BY  SUPERVISORS  OP  SEC- 
OND    CONTRACT— Presumed    regular.— Where 

board    of    supervisors,    after    awarding    first 
contract,   awarded   a  second  contract   to  same 


party,  to  do  work,  while  contents  of  first 
contract  were  not  before  appellate  court  for 
some  substantial  defect  or  other  in  contract 
itself,  board  of  supervisors  may  properly  have 
deemed  it  necessary  to  renew  proceedings  and 
obtain  bids  over  again,  which  resulted  in  an- 
other contract  to  same  person,  who  was  com- 
petitor bidder  for  work.  This  being  probable, 
it  must  be  presumed,  under  subd.  15  of  this 
section,  that  board  acted  regularly  in  award- 
ing second  contract,  and  that  valid  and  sufH- 
cient  reason  existed  for  such  action. — Spauld- 
ing  vs.  North  S.  F.  H.  &  R.  Assoc,  87  Cal.  40. 
48.  24  Pac.  Rep.  600.  601,  25  Id.  249.  i 

08.  CERTIFICATE  OF  PURCHASE  OF 
SCHOOIi  liAND — ^Presumed  all  requisites  per- 
formed.— It  will  always  be  presumed,  under 
subd.  15  of  this  section,  in  absence  of  proof 
to  contrary,  that  public  officer  has  regularly 
performed  his  duty;  and  hence  fact  that  party 
had  issued  to  him  certificate  of  purchase  of 
school  land  in  question  is  presumptive  evi- 
dence of  fact  that  all  had  been  done  by  proper 
officer  which  was  required  to  be  done  in  order 
to  vest  legal  title  of  such  land  at  time  of 
issuance  of  certificate  of  purchase  in  state  of 
California.- Watkins  vs.  Lynch,  71  Cal.  21,  24. 
11  Pac.  Rep.  808;  Hooper  vs.  Young.  140  Cal 
278,   279,  74  Pac.  Rep.  140. 

59.  DEED  OF  CITY  AND  COUNTY  —  Need 
not  rcdte  proceedings. — In  action  to  quiet 
plaintiff's  title,  the  deed,  purporting  to  have 
been  made  in  pursuance  of  award  of  board 
of  supervisors  executed  by  mayor  of  city  and 
county  of  San  Francisco,  need  not  recite 
various  proceedings  required  by  the  act  (Stats. 
1869-70,  p.  853),  nor  need  proof  be  offered  to 
show  that  these  had  been  regularly  taken, 
nor  that  plaintiff's  claim  came  within  pro- 
visions of  act.  The  deed  is  to  be  regarded,  not 
as  deed  of  officer  under  a  power  to  convey, 
but  as  deed  of  municipal  corporation  itself, 
and  hence  no  recitals  were  necessary,  for, 
under  subd.  15  of  this  section,  presumption 
"that  official  duty  has  been  regularly  per- 
formed" makes  deed  itself  prima  facie  evi- 
dence of  all  facts  essential  to  its  validity.— 
San  Francisco  &  F.  L.  Co.  vs.  Hartung.  138  Cal. 
223,  227.  71  TeuC.  Rep.  837. 

«0.  DELAY  IN  FILING  RBMITTlTURr- 
Cfood  reason  presumed.— Reason  of  clerk's  de- 
lay In  filing  remittitur  for  period  of  four 
months  does  not  appear,  but,  in  support  of 
correctness  of  record,  and  of  regularity  of 
officer's  proceeding,  it  will  be  presumed,  under 
subds.  15  and  17  of  this  section,  that  it  was 
because  fee  for  filing  had  not  been  paid,  or 
tendered,  or  that  there  was  some  other  suffl-  • 
cient  cause;  for  otherwise  it  would  have  been 
duty  of  court,  on  proper  motion,  to  have  or- 
dered filing  to  be  corrected  so  as  to  show 
right  date.— Mabb  vs.  Stewart  (Cal.  June  7. 
1904),   77   Pac.   Rep.   402. 

61.  INDORSEMENT  OP  WARRANTS  — 
Stamp  <*pald/'  presumed  genuine. — The  con- 
tention by  appellants  that  court  erred  in 
refusing  to  admit  in  evidence  indorsements 
on  back  of  warrants  drawn  by  board  of  library 
trustees,  without  genuineness  of  same  having 
been  first  proven,  cannot  be  sustained.  War- 
rants having  been  drawn  to  order,  and  stamped 
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"paid**  by  treasurer,  genuineness  of  Indorse- 
ments was  presumed,  under  subd.  15  of  this 
section. — Robertson  vs.  Library  Trustees,  186 
Cal.   403,   406,  69  Pac.  Rep.   88. 

ea.  FIELD-NOTES  OF  OOVBRNMENT  SUR- 
VEY— ConcInslTe  ^rhere  nnlmpeaelicd. — In  ac- 
tion brought  to  recover  possession  of  tract  of 
land,  alleged  to  be  situated  in  Colusa  County, 
where  plaintiff  claimed  title  to  premises  in 
dispute  as  swamp  and  overflowed  land  under 
patent  from  state,  where  the  undisputed  fleld- 
notes  of  grovernment  survey  grive  land  in  con- 
troversy to  defendants,  and  show  that  there 
is  no  such  land  as  that  described  in  complaint 
and  in  patent  from  state  to  plaintiff,  plaintiff 
failed  to  establish  title  to  land  described  in 
that  complaint,  and  finding  against  her  title 
is  therefore  proper. — Harrington  vs.  Boehmer, 
134  Cal.  196,  199,  66  Pac.  Rep.  214,  489;  County 
of  Yolo  vs.  Nolan,  144  Cal.  445,  449,  77  Pac. 
Rep.   1006. 

63.  FINDINGS — Presumed  waived  where  not 
in  Jvdgrment-roll. — If  paper  referred  to  as 
"findings"  was  not  filed  until  after  entry  of 
judgment,  then  it  must  be  presumed,  under 
subd.  15  of  this  section,  in  absence  of  any 
showing  to  contrary,  that,  as  clerk  of  trial 
court  was  required  by  |  670  ante,  immediately 
after  entering  Judgment,  to  make  up  Judg- 
ment-roll, he  regularly  performed  his  ofllcial 
duty,  and  made  it  up  within  proper  time, 
including  therein  all  papers  then  on  file  which 
should  have  gone  into  it.  and  the  paper  re- 
ferred to  as  findings,  showing  merely  sigi^a- 
ture  of  Judge  thereto,  and  date  subsequent  to 
time  when  Judgment-roll  is  presumed  to  have 
been  completed,  need  not  be  regarded  as  por- 
tion thereof.  It  then  follows,  that  as  no 
findings  appear  in  Judgment-roll,  it  must  be 
presumed  that  they  were  waived. — Gordon  vs. 
Donahue,  79  Cal.  601,  503,  21  Pac.  Rep.  970. 

64.  HOMESTEAD  ENTRY— Proved  by  re- 
ceipt of  land  office.  —  By  unauthorized  fore- 
closure of  part  of  public  domain,  one  could 
not  prevent  homestead  entry  of  land  by  citizen 
of  United  States  who  went  peaceably  on  por- 
tion of  tract  and  In  other  respects  complied 
with  law.  That  he  made  entry  was  sufll- 
ciently  proved,  prima  facie,  by  production  of 
receipt  from  land  oflAce.  Under  department 
regulations,  it  was  duty  of  register  and  re- 
ceiver of  local  land  office,  upon  payment  of 
proper  fees,  to  Issue  this  receipt,  and  there- 
upon to  make  proper  entry  of  location.  This 
official  entry,  under  subd.  15  of  this  section, 
must  be  presumed  to  be  regularly  performed, 

*  and  especially  ought  this  presumption  to 
obtain  in  view  of  provisions  of  statute  (U.  S. 
Rev.  Stats.  9  2291)  forbidding  issuance  of  any 
certificate  of  entry  prior  to  expiration  of  five 
years.— Whittaker  vs.  Pendola,  78  Cal.  296,  299, 
20  Pac.  Rep.  860.  See  Meinhold  vs.  Walters, 
102  Wis.  389,  394,  72  Am.  St.  Rep.  891,  78 
N.  W.   Rep.   574. 

65.  INCORPORATION^Certlficate,  inraance 
and  contents  to  be  proved. — Where  fact  of  is- 
suance of  certificate  of  incorporation  was  in 
issue,  and,  though  there  was  some  evidence 
tending  to  show  that  sohie  sort  of  paper  or 
document  was  delivered  by  express  company, 
and  that  it  had  seal  on  it.  and  was  paper  like. 


In  size,  to  sample  certificate  from  secretary 
of  state  shown  to  witness,  but  as  to  what 
was  written  or  printed  on  paper,  or  that 
certificate  did  In  fact  issue,  there  was  no 
evidence,  certificate  of  secretary  that  he  issued 
a  certificate  was  not  admissible. — ^Wall  vs. 
Mines,  ISO  Cal.  27,  88,  62  Pac.  Rep.  886,  890. 

66.     Although  doty  presvnuibly  performed.^- 

Where  it  was  proven  that  required  certified 
copy  of  articles  of  incorporation  was  filed  in 
office  of  secretary  of  state,  and  intervener 
offered  in  evidence  certificate  of  secretary  of 
state  reciting  that  articles  of  incorporation 
were  filed  in  his  office  on  date  named  (which 
fact  properly  appeared  elsewhere),  and  also 
stating  "that  a  certificate  of  Incorporation 
thereof  was  issued  on  said  date,"  presumption 
"that  actual  duty  has  been  regularly  per- 
formed" could  not  dispense  with  proof  that 
certificate  was  issued,  and  of  its  contents. — 
Wall  vs.  Mines,  130  Cal.  27,  39,  62  Pac.  Rep. 
386.  390. 

S7.  INSOLVENCY — ^Assignment  prcnnmed  to 
have  been  made. — Statute  of  insolvency  makes 
it  duty  of  clerk  of  court  to  convey  to  assignee 
estate  of  debtor,  as  soon  as  assignee  has 
given  bond  and  qualified.  The  clerk  is  an 
officer  of  the  court,  acting  under  its  direction, 
and,  under  subd.  16  of  this  section,  presump- 
tion is  that  every  oflScer  discharges  every  duty 
specifically  enjoined  upon  him  here.  The  as- 
signment is  based  upon  previous  proceedings 
of  court  and  becomes  step  in  cause,  and 
essentially  part  of  the  regular  and  orderly 
proceedings  therein,  and  therefore  is  presumed 
to  have  been  taken. — Rued  vs.  Cooper,  109  CaL 
682.  691.  84  Pac  Rep.  98. 

es.  JUDGE]  DENYING  MOTION  —  Presumed 
not  dlsaaalllled. — ^Action  was  tried  in  superior 
court  of  San  Bernardino  County,  and  Hon. 
J.  A.  Campbell,  one  of  Judges  presiding,  denied 
motion  for  change  of  venue,  on  ground  that 
he  was  disqualified  because  interested  in  case. 
The  law  presumes,  under  subd.  16  of  this  sec- 
tion, "that  oflScial  duty  has  been  regularly 
performed,"  and  as  Judge  Campbell  knew 
whether  or  not  he  was  interested  in  result  of 
case,  it  must  be  presumed  from  his  action  in 
denying  motion  that  he  was  not  so  Interested. 
— Southern  C.  M.  R.  Co.  vs.  San  Bernardino 
Nat  Bank,  100  Cal.  316,  321,  8)  Pac.  Rep.  711. 

60.  JUDGMBN'P— Bntry  omitted,  no  anthoiw 
Ity. — ^Where  order  appealed  from  was  not  one 
of  orders  enumerated  in  §  968  ante,  nor  "a 
special  order  made  after  final  Judgment,"  and 
default  of  defendant  had  been  entered,  but  no 
final  Judgment  had  been  entered  on  default 
at  time  notice  of  appeal  was  served.  Section 
685  ante  makes  It  duty  of  clerk,  in  certain 
cases,  "upon  application  of  plaintiff,'*  to  enter 
Judgment  immediately  after  default  of  de- 
fendant is  entered.  In  certain  other  cases, 
plaintiff  may  thereafter  "apply  for  relief  de- 
manded in  complaint."  There  Is  no  statement 
in  record  as  to  character  of  action,  and  upon 
presumption,  in  subd.  15  of  this  section,  that 
"official  duty  has  been  regularly  performed" 
by  clerk,  it  must  be  presumed  that  action  was 
one  in  which  he  was  not  authorized  to  enter 
Judgment  immediately,  or  at  all,  upon  enter- 
ing default,   or  he  would  have  done  so   if  re- 
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quested  thereto.  —  Rauer'e  L.  ft  C.  Co.  vs. 
Standley  (Cal.  App.  Feb,  8.  1908),  2  Cal.  App. 
Bee.  (Whltinff)  191,  198.  84  Pac  Rep.  214. 

TO.  LBOALITY  OF  ORDINANCB— Not  pot  Im 
t—ne,  to  preevmed. — In  action  to  rocover  from 
defendant  amount  of  license-tax,  imposed  upon 
his  business  as  saloon-keeper,  under  ordinance 
of  board  of  supervisors  of  county  of  San  Dieffo, 
It  was  contended  that  plaintiff  must  show 
that  ordinance  specifying  times  of  meeting  of 
board  was  adopted  at  regular  meeting;  but 
the  leerality  of  ordinance  was  not  put  in  issue 
by  pleadings,  and  presumption,  arising  from 
Its  existence  upon  record  of  ordinances,  was 
quite  sufficient  to  entitle  It  to  be  received  in 
evidence  without  further  proof,  under  subd. 
15  of  this  section,  which  is,  of  course,  a  dis- 
putable one,  but  burden  of  showing  its  in- 
validity was  upon  defendant. — County  of  San 
Diego  vs.  Seifert,  97  Cal.  694,  697,  82  Pac  Rep. 
844;  Merced  Co.  vs.  Fleming,  111  Cal.  46,  49,  48 
Pac.  Rep.  392. 

71.  MBXICAN    GRANTS— Presmed    valid.— 

Grants,  under  laws  of  Mexico,  were  made  only 
•  to  those  who  could  occupy  them  effectively, 
and  presumption  is  in  favor  of  power  of 
governor  and  of  departmental  assembly  to 
make  grants,  nor  does  it  appear  that  they 
acted  in  any  way  irregular,  and  contrary — 
especially  in  favor  of  confirmation  of  grants-^ 
under  subd.  16  of  this  section  is  to  be  pre- 
sumed.—De  Castro  vs.  Fellom,  136  Cal.  226, 
231,  67  Pac.  Rep.  142. 

72.  MONBYS  IN  SWAMP-LAND  FUND  — 
PrcaoBsablT  reaialaed. — The  balance  of  money 
In  swamp -land  fund,  from  time  plaintiff  could 
have   demanded   money   up   to   time   when   de- 

.  mand  was  made,  standing  to  purchaser's  credit, 
1  must  be  presumed  to  have  been  In  general 
fund  by  transfer,  under  subd.  16  of  this  sec- 
tion, where  there  was  no  authority  to  make 
other  disposition  of  it,  and  on  demand  it 
became  duty  of  board  of  supervisors  (Stats. 
1880,  p.  399)  to  transfer  money  to  swamp -land 
fund,  or  issue  warrants  against  general  fund.—* 
Miller  &  Lux  vs.  Bats,  142  Cal.  447,  460,  76  Pao. 
Rep.   42. 

7S.     NOMINATION—Presvated  after  eleetlOB. 

— In  election  contest,  where  it  appeared  that 
certificates  of  election  had  been  regularly 
Issued,  while  complaint  attempts  to  show 
that  defendant  was  not  nominated  for  office, 
but  nowhere  alleges  or  shows  that  he  was  not 
nominated  by  petition  or  certificate,  containing 
signatures  of  three  per  cent  of  vote  cast  at 
last  preceding  election  in  township,  as  pro- 
vided by  i  1188  of  Political  Code,  in  absence 
of  averment  to  contrary  it  must  be  presumed, 
under  subd.  16  of  this  section,  that  defendant 
was  nominated,  and  that  he  was  elected,  and 
certificate  of  election  duly  issued  to  him. — 
Powers  vs.  Hitchcock.  129  Cal.  326.  328,  61 
Pac  Rep.  1076. 

74.  NOTARIAIi  ClflHTlFlCATB  —  With  seal, 
presoBied  valid. — The  act  regulating  notaries 
requires  each  notary  to  keep  seal,  upon  which 
must  be  engraved  arms  of  this  state,  the 
words  "notary  public.*'  and  name  of  county  for 
which  he  Is  commissioned;  and  presumption  is, 
under  subd.  16  of  this  section,  that,  where 
Jurat    to    an    affidavit    was    "subscribed    and 


sworn  to  before  me  this  24th  day  of  April, 
1878  [seal  of  notary],  James  B.  Reevis,  noUry 
publio,"  and  that,  although  there  was  no  venue 
to  affidavit  "official  duty  has  been  regularly 
performed."— Reavls  vs.  Cowell,  66  Cal.  688, 
689;  Railway  Co.  vs.  Deane.  60  Ark.  626;  Baker 
vs.  Agr.  Ld.  Co.,  62  Kans.  88;  Kincaid  vs. 
Qriffitk,  64  Ho.  App.  678;  State  vs.  Henning, 
3  a  D.  494;  McCow  etc.  Co.  vs.  Olen,  6  Utah 
143;  Ormsby  vs.  Ottman,  86  Fed.  Rep.  492.  499. 

78.  NOTICB  —  Preenmed  befere  aathorislag 
loan  by  gnardiaa. — ^Where  court  made  an  order 
authorizing  guardian  to  make  loan  upon  se- 
curity, it  is  presumed  that  statutory  notice  to 
**persons  interested"  was  given.  The  statute 
does  not  name,  nor  in  any  manner  designate, 
or  describe,  the  "persons  interested,"  nor  pre- 
scribe a  notice  to  be  given  in  particular  man- 
ner, and  presumption  is  (subd.  16)  that  court 
discharges  its  official  duty  and  (subd.  16)  acts 
within  lawful  exercise  of  its  Jurisdiction. — 
Estate  of  Schandoney,  133  Cal.  887,  889,  66  Pac. 
Rep.  877. 

78.  OPINION  OF  ASSESSOR  AS  TO  LAND 
AS  SBCURITT— Not  reviewable*— The  law  au- 
thorises assessor  to  ascertain  and  determine 
whether  real  property  was  sufficient  to  secure 
payment  of  taxes  upon  real  and  personal 
property,  and  if,  "in  his  opinion,"  it  was  not, 
the  law  casts  upon  him  imperative  duty  of 
enforcing  collection  of*taxes  against  personal 
property.  That  duty  was  presumably,  under 
subd.  16  of  this  section,  regularly  performed 
by  assessor,  and  Judgment  or  opinion  which 
he  formed,  and  upon  which  he  acted,  is  not 
reviewable  by  court,  after  he  has  collected 
and  paid  over  taxes  to  county  treasurer. — 
County  of  San  Mateo  vs.  Maloney,  71  Cal.  206, 
208,  12  Pac  Rep.  63;  Northern  C.  I.  Trust  vs. 
Cadman.  101  Cal.  200,  205.  36  Pac.  Rep.  657. 

77.  ORDER  FOR  TRIAI<  BT  8URYBTOR- 
OBNBRAIj — ^PresiiBBed  entered. — In  action  to 
determine  right  to  purchase  certain  lands  in 
state  of  California,  it  appears  certain  that 
surveyor- general  made  order  for  trial  in  the 
superior  court,  and  that  certified  copy  intro- 
duced in  evidence  shows  that  fact.  The  'cer- 
tificate of  surveyor-general  says  of  the  Instru- 
ment Introduced  in  evidence,  that  It  "Is  a 
copy  of  a  document  on  file  In  my  office."  Sub- 
division 16  of  this  section  provides  that  It  is 
disputable  presumption,  that  is.  satisfactory  if 
uncontradicted,  "that  official  duty  has  been 
regularly  performed,"  and  therefore  it  is  to 
be  presumed  that  this  order,  which  surveyor- 
general  made,  was  entered  in  record  book. — 
Eads  vs.  Clarke,  68  Cal.  481,  484,  9  Pac.  Rep. 
666. 

78.  ORDRR  OF  DIRECTORS  ^  Declaring 
office  vacant,  presnmptiveiy  regular. — In  action 
to  contest  validity  of  order  declaring  office  of 
physician  vacant,  court  was  Justified  in  finding 
that  plaintiff  was  legally  elected,  although 
election  did  not  take  place  on  day  prescribed 
by  certain  by-laws  that  had  been  previously 
repealed.  Presumption  is  that  proceedings 
were  regular,  under  subd.  16  of  this  section, 
and,  in  absence  of  evidence  to  contrary,  the 
court  was  Justified  in  so  findlng.-^Wall  vs. 
Board  of  Directors.  146  Cal.  468.  78  Pao.  Rep. 
951.  952. 
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70.  ORDINANCE— Prenumed  to  be  reamlarly 
ncTopted.  —  Where  evidence  was  introduced 
which  was  sutnclent  to  establish  prima  facie 
case  of  regularity  in  adoption  of  an  ordinance, 
and  entitled  it  to  be  admitted  in  evidence,  that 
ordinance  was  passed  at  regular  session  was 
one  of  presumptions  afforded  by  prima  facie 
showing  made,  and,  if  defendant  desired  to 
overcome  that  presumption  by  showing  that 
in  fact  it  was  not  so  passed,  burden  was  upon 
him.— Merced  Co.  vs.  Fleming,  111  Cal.  46,  49, 
43  Pac.  Rep.  392;  People  vs.  Baldwin,  117  Cal. 
244.   250.  49   Pac.  Rep.   186. 

80.  PRESUMPTION  OF  DISCHARGE  OF 
DUTY    AS    AGAINST    LOOSE    STATEMENTS.^ 

Being  Judicial  in  character,  act  of  commis- 
sioner of  general  land  office  of  United  States 
cannot  be  delegated.  The  law  presumes  he 
discharges  his  duties,  and  that  presumption 
cannot  be  overcome  by  anything  contained  in 
cross-complaint,  which  are  tnere  loose  state- 
ments, founded,  not  upon  facts,  but  upon  in- 
formation and  belief  merely. — Rogers  vs.  De 
Cambra,  132  Cal.  502,  506,  60  Pac.  Rep.  863, 
64   Id.   894. 

81.  REGISTER  OF  LAND  OFFICE.  — Pre- 
■umptioB  he  performed  daty. — The  allegation 
that  Shay  applied  at  proper  land  office  to  make 
pre-emption  filing,  and  was  refused  permission 
to  do  so  by  register  thereof,  is  not  equivalent 
in  law  to  actual  filing,  and  does  not  show  that 
pre-emption  claim  attached  to  lands,  and 
where  register  refused  to  file  declaratory 
statement,  and  Shay  did  not  appeal  from  the 
order,  it  must  be  presumed,  under  subd.  16  of 
this  section,  In  absence  of  any  showing  to 
contrary,  that  register  correctly  performed  his 
official  duty. — Central  Pac.  R.  Co.  vs.  McCann, 
126  Cal.  553,  665,  58  Pac  Rep.  1046. 

See  par.   85   this  note. 

82.  STATE  PATENTS  —  Prima  facie  oom- 
plete  title. — A  complaint  alleged  that  state  sold 
and  conveyed  all  its  right,  title,  and  interest 
In  and  to  said  lands,  by  patents  duly  issued 
to  grantor  of  plaintiff,  and  that  plaintifT  Is 
now  owner  of  said  land  in  fee,  which  allega- 
tions are  admitted  by  demurrer  to  be  true. 
The  presumption  is,  under  subd.  15  of  this 
section,  that  official  duty  has  been  regularly 
performed,  and  it  must  be  presumed,  therefore, 
nothing  to  contrary  appearing,  that  when  offi- 
cers of  state,  'charged  with  that  duty,  executed 
and  delivered  patents,  that  all  precedent  con- 
ditions requisite  to  that  issuance  had  been 
fully  performed,  and  that  patents  passed  com- 
plete title  as  alleged.— Russ  &  Sons  Co.  vs. 
Crlchton.  117  Cal.  696.  702,  49  Pac.  Rep. 
1048. 

83.  STREET  GRADE  —  Preaumed  proper 
after  twenty  years. — In  action  to  foreclose 
street  assessment  for  grading  Vallejo  street 
where  it  appeared  from  evidence  that  grade 
of  next  block,  varied  In  places  from  official 
grade  only  few  Inches,  where  the  street  had 
been  graded  twenty  years  previous.  This  evi- 
dence was  not  sufficient  to  overcome  presump- 
tion "that  official  duty  has  been  regularly  per- 
formed," and  "that  the  proper  officers  in  the 
discharge  of  their  official  duty  decided  that 
this  portion  of  Vallejo  street  had  been  graded." 
—Fanning  vs.  Bohme,  76  Cal.   149,  152.  18  Pac 


Rep.  158;  Blanch ard  vs.  Ladd,  165  Cal.  214.  216, 
67   Pac.   Rep.   131. 

84.  SVRTET  ADMITTED  —  Certificate  pre- 
•nmed  trathfnl. — Where  in  action  to  determine 
Qonteet  arising  in  office  of  surveyor-general 
of  state,  pleadings  of  both  parties  state  that 
survey  was  made,  etc.,  and  there  is  no  evi- 
dence in  record  which  even  hints  to  contrary, 
it  should  be  presumed,  under  subd.  16  of  thia 
section,  that  certificate  Issued  from  land  office 
Is  truthful,  and  that  proper  officers  have  per- 
formed duties  which  were  required  of  them 
before  such  statement  could  be  made,  which 
includes  making  of  survey  that  land  belonged 
to  state. — ^Bode  vs.  Trimmer,  82  Cal.  613,  516, 
23  Pac.  Rep.  187. 

85.  SHV^AMP-LAND  COMBIISSIONBRS— Pre- 
•amed  to  perform  duty. — In  action  to  enforce 
payment  of  swamp-land  assessment,  commis- 
sioners were  not  required  to  report  that  in 
making  assessment  they  had  complied  with 
requirements  of  §  3456  of  Political  Code,  and, 
if  they  had  done  so,  their  certificate  to  that 
effect  would  not  have  been  even  prima  facie 
evidence  of  that  fact.  They  were,  however, 
charged  with  official  duty,  and,  in  absence  of 
all  evidence  to  contrary,  must  be  presumed, 
tinder  subd.  15  of  this  section,  to  have  regu- 
larly performed  their  duty. — Swamp-Land  R. 
Dlst.  vs.  Wilcox,  76  Cal.  443,  451,  17  Pac  Rep. 
241. 

See  paV.  81  this  note. 

8«.  WARRANT,  REFUSAL  TO  PAT  ~  Pre- 
•umptloB    as    to    money    on    hand    avillctent. — 

When  respondents  presented  their  warrant  to 
treasurer  of  Mendocino  County  for  payment, 
there  being  money  in  the  proper  fund  for  that 
purpose,  they  were  apparently  entitled  to  have 
it  promptly  paid  without  question;  and,  when 
they  were  compelled  to  go  into  court  to 
compel  payment,  they  made  prima  facie  case, 
under  subd.  15  of  this  section,  by  setting  out 
regular  issuance  of  warrant,  their  ownership 
of  it,  refusal  of  treasurer  to  pay  it,  and  fact 
that  there  was  money  in  treasury  out  of 
which  it  could  be  paid.— McQowan  vs.  Pord, 
107   Cal.   177,   186,   40  Pac.   Rep.  231. 

87.  WORK,  ORDERED,  ACCEPTED,  AS- 
SESSED.— Presumed  done. — In  street  assess- 
ment suit  it  was  found  "that  the  plaintiff  .  .  . 
performed  no  work  in  front  of  the  property"; 
from  this  it  must  be  Inferred  that  the  work 
done  by  Donnelly,  the  contractor,  for  the  de- 
fendant, was  not  only  embraced  in,  but  was 
coextensive  with,  the  work  in  front  of  de- 
fendant's lot,  subsequently  ordered  by  board 
of  supervisors;  and  also  that  it  conformed 
to  requirements  of  law  as  to  grading,  etc., 
and  was  satisfactory  to  the  street  superintend- 
ent. These  were  necessary  conditions  to  ac- 
ceptance of  work  and  subsequent  assessment, 
and  It  must  be  presumed,  under  subd.  15  of  this 
section,  "that  official  duty  has  been  regularly 
performed." — De  Haven  vs.  Berendes,  186  Cal. 
178,    180,   67    Pac.   Rep,    786. 

X.      SUBDIVISION   16. 

88.  ACTION  OF  COURT  IN  VACATING 
FORMER  ORDER — Prcsnmed  correct. — In  ab- 
sence from  record  of  any  showing  of  error, 
order  of  court  in  vacating  its  previous  order 


Tit.  II»  eb.  v.] 


OONTROVBRTIBUB    PRB8UHPTIONS— UfSTAJICBS. 


(2atNI)        ft  IMS 


appointins  administrator  will  be. presumed  to 
be  correct,  and  on  appeal  be  affirmed. — Infer- 
man  vs.  Moore,  90  Cal.  410,  27  Pac.  Rep.  806; 
Paiffe  vs.  Roedlns,  98  Cal.  388,  81  Pac.  Rep. 
264;  Von  Schmidt  vs.  Von  Schmidt,  104  CaL 
547,  88  Pac.  Rep.  361;  Estate  of  Bouyssou,  8 
Co.1.  App.  Deo.  (Whitins)  193,  194,  84  Pac. 
Rep.  460. 

89.  COURTS — Presumptloit  as  to  Imfsdletloii 
and  proceedlBss. — The  presumptions  of  law  are 
in  favor  of  the  jurisdiction  and  of  reffularity 
of  proceedln^rs  of  superior  courts,  or  courts  of 
ipeneral  Jurisdiction,  proceeding  according  to 
course  of  common  law,  but  they  are  not  in 
favor  of  Jurisdiction  and  regularity  of  pro- 
ceedings of  inferior  courts,  or  courts  of  limited 
Jurisdiction,  and  parties  who  claim  any  right 
or  benefit  under  their  Judgments  must  show 
their  Jurisdiction  affirmatively.  —  Hahn  vs. 
Kelly.  34  Cal.  891,  409;  Barrett  vs.  Carney,  88 
Cal.  580,  687;  Sharp  vs.  Lumley,  84  Cal.  611, 
616;  Ryder  vs.  Cohn,  87  Cal.  69,  87;  Mahoney 
vs.  Middleton,  41  Cal.  41,  51;  Drake  vs.  Du- 
venick,  46  Cal.  455,  464;  Wlggin  vs.  Superior 
Court.  68  Cal.  898,  400,  9  Pac  Rep.  646;  Wood 
vs.  Jordan,  186  Cal.  261,  262,  67  Pac  Rep. 
997. 

99.  INSOIiTBNOT — Beeoad  appolBtment  pre- 
vails over  former. — ^The  presumption  which 
attends  an  order  of  court  appointing  Todd 
assignee  in  Insolvency,  to  wit:  subd.  16  of  this 
section,  overcomes  any  presumption  that  pre- 
vious order  appointing  Ooshen  is  still  in  force. 
—Freeman  vs.  Spencer,  128  Cal.  894.  898,  60 
Pac.  Rep.  979.    ■ 

91.  JURISDICTnOlf—Bxtcnda  oaly  to  terrf- 
tortal  limits. — It  is  provided  in  subd.  16  of  this 
section   that,   among   disputable   presumptions, 

I  It  is  presumed  "that  a  court  or  Judge,  acting 
as  such,  whether  in  this  state  or  any  state 
or  country,  was  acting  in  the  lawful  exercise 
of  his  Jurisdiction."  The  Jurisdiction  of  courts 
of  general  Jurisdiction  as  to  persons  extends 
in  general  sense  to  persons  within  their  terri- 
torial limits,  and  who  can  be  reached  by  their 
process.— McHatton  vs.  Rhodes,  143  Cal.  276, 
278,   76  Pac.  Rep.   1036. 

92.  liAW  OF  FORKIGN  STATB  FROVKD— 
No  need  of  prosvmytioB^— Where  there  is  evi- 
dence of  law  of  another  state,  the  reason  for 
indulging  a  presumption  is  removed.  It  is 
competent  to  prove,  as  fact,  law  of  another 
state  upon  which  depends  obligation  of  former 
Judgment,  though  effect  of  law  when  proved 
is  legal  question  for  court. — Cummings  vs. 
O'Brien,  122  Cal.  204,  206,  64  Pac.  Rep.  748. 

9S.  NON-RESSIDHSNTS— On  collateral  attaek, 
preaomed  properly  brought  ia* — ^Rights  of  non- 
residents are  no  greater  than  rights  of  resi- 
dents, when  such  non-residents  are  brought 
before  court  by  proper  process.  The  way  of 
bringing  them  into  court  may  be  different, 
but.  In  all  cases  where  Judgment  is  collater- 
ally attacked,  it  must  be  presumed,  in  absence 
of  anything  appearing  to  contrary,  that  they 
were  properly  brought  in.  The  presumption 
is  same  when  service  is  made  by  publication, 
as  where  personal  Service  has  been  had.  It 
is  necessary  that  confidence  be  reposed  in 
courts  of  such  high  character,  and  it  is  only 
safe  rule  for  protection  of  persons  and  prop- 


erty.—McHatton  vs.  Rhodes,  1<8  CaL  275,  279, 
76   Pac   Rep.   1086. 


94.  NOTICB  OF  BIATTBR  IH  COURT— Pre- 
sumed properly  pvblished. — Where  court  Is  of 
general  Jurisdiction,  all  presumptions  are  that 
it  had  Jurisdiction,  and  that  effect  of  recital 
in  Judgment  is,  that  notice  or  summons  was 
properly  published.  It  is  declared  in  consti- 
tution of  United  States  that  full  faith  and 
credit  shall  be  given  in  each  state  to  Judicial 
proceedings  of  every  other  state. — McHatton 
vs.  Rhodes,  148  Cal.  276,  278,  76  Pac.  Rep.  1086. 

96.  ORDBR  OF  SAIiB— ProBamed  certified, 
if  required  by  law. — ^Where  court  found  that 
order  of  sale  was  duly  issued  upon  decree,  if 

^law  required  it  to  be  certified  or  attested  by 
clerk,  it  will  be  presumed  that  this  was  done. 
— Spaulding  vs.  Howard,  121  Cal.  194,  197,  58 
Pac  Rep.  568. 

99.  RECITAIi  IN  JUDGMENT,  DEFEND- 
ANTS NOTIFIBD — Presumed  dve  pablication.— 

,  In  court  of  general  Jurisdiction,  all  presump- 
tions are,  under  subd.  16  of  this  section,  that 
it  had  Jurisdiction,  and  effect  of  recital  in 
Judgment  that  defendants  had  been  duly  noti- 
fied of  suit  by  publication  is  that  notice  was 
properly  published. — ^McHatton  vs.  Rhodes,  148 
Cal.   275,  76  Pac  Rep.   1086,  1037. 

97.  SUMMONS,  CONSTRUCmnS  8BRTICR 
OF — ^Presumptions. — ^In  certain  class  of  pro- 
ceedings in  rem,  where  property,  or  subject 
of  action,  is  within  territorial  limits  of  state, 
it  may,  by  statutory  provision,  procure  Juris- 
diction of  person  of  non-resident  by  construc- 
tive service  of  its  process.  The  court  has 
Jurisdiction  in  such  case,  provided  certain 
things  are  done.  Notice  must  be  given  as 
provided  by  statutes  of  state.  The  court  must 
determine,  before  giving  Judgment,  that  such 
things  have  been  done.  The  presumption,  in 
support  of  Judgment  of  court  of  general  Juris- 
diction, is  not  made  to  depend  upon  way  sum- 
mons is  required  to  be  served. — McHatton  vs. 
Rhodes,  143  Cal.  275,  278,  76  Pac.  Rep.  1036. 

XL     SUBDIVISIONS  18,  19,  20,  21  (28). 

As  to  effect  of  Judgment  upon  rights  In  vari- 
oofl  eases,  see  ante  S  1908  and  note. 

As  to  Inference  from  nsnal  propensities  or 
passions  of  men,  see  ante  5  I960  and  note. 

As  to  bnrden  of  proof  to  invalidate  snfllcient 
eonsideration,  see  KBRR'S  CYC.  CIV.  CODB2 
9  1616  and  note. 

As  to  written  Instrument  presumptive  evi- 
dence of  eonsidoration,  see  KBRR'S  CYC.  CIV. 
CODB  9  1614  and  note. 

96.  ADMINISTRATOR  —  Unaffoetod  hj  cer- 
tain preanmptlons. — Subdivisions  19  and  20  of 
^thls  section  do  not  relate  to  dealings  of 
trustee,  to  wit:  an  administrator,  with  the 
trust  fund. — Sanguine ttl  vs.  Gianelli  (CaL  July 
31,  1900),  61  Pac  Rep.  1106,  1107. 

99.  DBIBD — ^Presumed  placed  In  oserow  as 
per  eontract. — In  accordance  with  presumption 
of  subd.  19  of  this  section  that  private  trans- 
actions had  been  fair  and  regular,  it  must  be 
presumed  that  deed  was  placed  in  escrow,  in 
pursuance  of  terms  of  certain  contract,  in  ab- 
sence of  allegation  to  contrary. — Lattin  vs. 
Hazard.  85  Cal.  68,  61,  24  Pac.  Rep.  611. 
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100.  evidence:  —  Of  ordinary  conme  of 
bnslneas  as  to  street  llarhta. — On  trial  of  de- 
fendant on  charge  of  .crime  of  robbery,  witness 
having  testified,  without  objection,  that  he 
was  city  electrician,  and  that  he  knew  of 
electric  lights  at  place  desigrnated,  and  that 
no  report  came  In  from  there  at  certain  time, 
and  that  reports  were  not  made  unless  llflrhts 
went  out,  it  was  competent  for  prosecution 
to  show  ordinary  course  of  business  of  city 
in  reerard  to  its  lierhts,  and  their  general  and 
usual  condition,  under  subds.  20,  28  and  82  of 
this  section.  As  to  effect  of  evidence,  that  was 
for  Jury  to  determine. — People  vs.  Kelly,  146 
Cal.  119,  79  Pac.  Rep.  848. 

101.  JUDGMENT-— CoaelnalTe  as  to  all  issiiea 
heard. — Where  cause  of  action  in  which  Judg- 
ment was  rendered  was  the  same  aa  cause  of 
action  in  which  Judgment  is  pleaded,  and  both 
actions  have  been  brought  to  obtain  relief 
at  law,  or  in  equity,  upon  same  cause  of  action, 
last  action  is  subject  to  estoppel  of  Judgment 
in  former  action,  and  Judgment,  as  rendered  In  * 
that  action,  is  conclusive  upon  all  questions 
involved  in  action,  and  upon  which  it  depends, 
or  upon  matters  which,  under  issues,  might 
have  been  litigated  and  decided  in  case;  and 
presumption  of  law  is,  under  subd.  18  of  this 
section,  that  all  such  issues  were  actually 
heard  and  decided. — Parnell  vs.  Hahn.  61  Cal. 
131,  132;  Benson  vs.  Shotwell,  87  Cal.  49,  61, 
25  Pac.  Rep.  249;  Woolverton  vs.  Baker.  98  Cal. 
628,  632.  33  Pac.  Rep.  781;  Crew  vs.  Pratt,  119 
Cal.  139,  149.  61  Pac.  Rep.  38;  Phelan  vs.  Quinn, 
180  Cal.  374.  879.  62  Pac.  Rep.  623. 

102.  PURCHASE  BY  ATTORNEY  OF  PROP- 
ERTY OF  CLIENT — ^IVith  coasent,  presumed 
fair.— Where  attorney  with  consent  and  knowl- 
edge of  his  client  purchased  certificates  of 
sale  of  property  belonging  to  his  client,  and 
there  is  nothing  in  case  to  show  that  he  pur- 
chased adversely  to  his  client,  there  was  noth- 
ing unlawful  in  purchase  by  attorney  made  in 
good  faith  and  with  consent  of  client,  and  it 
cannot  be  presumed  to  be  in  effect  redemption 
by  client,  nor  with  money  that  client  furnished 
to  redeem  with  intent  to  defraud  creditors,  but, 
transaction  being  lawful,  presumption,  under 
subd.  19  of  this  section,  would  rather  be  that 
it  was  both  fair  and  regular  as  between  attor- 
ney and  client.— Fisher  vs.  Mclnerney,  137  Cal. 
28,  84,  92  Am.  St  Rep.  69,  69  Pac.  Rep.  622. 
907. 

108.  RECORD.— Lesal  prcaamptloua  do  not 
come  to  aid  of  record  except  as  to  acts  or  facts 
touching  which  record  is  silent.  Where  record 
is  silent  as  to  what  was  done,  it  will  be  pre- 
sumed that  what  ought  to  have  been  done  was 
not  only  done,  but  rightly  done;  but  when^ 
.record  states  what  was  done,  it  will  not  be* 
presumed  that  something  different  was  done. — 
Hahn  vs.  Kelly,  84  Cal.  891.  407.  94  Am.  Deo. 
742. 

104.  WANT  OF  CONSIDERATION  —  To  ba 
sboim  against  presumption. — Plaintiff  proved 
signature  of  deceased  to  note,  Introduced  it 
in  evidence,  proved  due  presentation  thereof 
as  claim  against  estate,  rejection  of  claim,  and 
rested.  This  made  prima  facie  case.  The 
want  of  consideration  thereafter  became  an 
afflrmatlTe    defense,    burden    of    which    rested 


upon  defendant  under  subd.  21  of  this  section. 
— Thompson  vs.  Thompson.  140  Cal.  543,  546, 
74  Pac.  Rep.  21. 

108.  WRITTEN  LEASE— Preauned  to  em- 
body   llnal    determination    of    parties. — Whole 

course  of  dealing  bretween  defendant  and  ten- 
ants indicates  steady  adherence  to  practice 
of  executing  written  leases  to  all  those  who 
cultivate  its  lands,  either  with  or  without 
option  to  purchase.  This  being  so,  and  a  writ- 
ten lease,  which  gave  no  option  to  purchase, 
having  in  this  case  been  executed,  it  must, 
in  absence  of  proof  of  fraud,  or  mistake,  under 
subd.  20  of  this  section,  be  deemed  to  embody 
final  determination  of  parties. — Abbott  vs.  The 
'76  li.  &  W.  Co.,  101  Cal.  567,  570,  86  Pac.  Rep. 
1,  2;  Qiddlngs  vs.  The  '76  L..  &  W.  Co.,  109  CaL 
116.  119,  41  Pac.  Rep.  788. 

XII.     SUBDIVISION    24. 

lOe.  liBTTBR  OUT  OF  STATE— Preavmptfom 
aa  to  and  secondary  proof  of  eontenta. — ^Under 
provisions  of  subd.  24  of  this  section  there  la 
presumption  that  letter  duly  directed  and 
mailed  was  received  In  regular  course  of  mail; 
and  letter  that  is  beyond  territory  of  state 
Is,  within  meaning  of  statute  "lost,"  so  as  to 
allow  secondary  proof  of  its  contents. — Zeller- 
bacb  vs.  Allenberg,  99  Cal.  67.  73,  33  Pcu^.  Rep. 
786.  See  Dwyer  vs.  Salt  Lake  City  C.  Mfff. 
Co..  14  Utah  339,  848,  47  Pac.  Rep.  311. 

107.  PRESUMPTION  OVB^COME-^nry  de- 
termines.— In  an  action  on  an  account,  instruc- 
tion to  Jury,  that  "a  letter  duly  directed,  stamped 
and  mailed  is  presumed  to  have  been  received 
in  regular  course  of  mail."  did  not  convey  to 
Jury  meaning  "that  they  were  to  accept  as  fact 
that  letter  had  been  received."  Instruction  la 
not  susceptible  of  this  meaning.  It  is  in  form 
of  statute,  subd.  24  of  this  section,  and  If 
defendant  would  haye  had  Jury  determine 
whether  presumption  had  been  overcome  by 
evidence  on  his  part,  he  should  have  request- 
ed Instruction  to  that  effect. — Grand  vs.  Drey- 
fus. 128  Cal.  68.  68  Pac.  Rep.  1074.  1076.  54  Id. 
889. 

106.  Receipt  of  letter,  not  eoneloalTe. — ^Whlle 
subd.  84  of  this  section  declares  presumption 
to  be  "that  letter  duly  directed  and  mailed 
was  received  In  regular  course  of  the  mail,'* 
still  that  presumption  is  one  of  fact,  and  not 
conclusive,  but  disputable. — Grade  vs.  Maripoaa 
Co.,  182  Cal.  75,  76,  64  Pac.  Rep.  117. 

100.  TEIiEORASI  SENT— Is  preaumably  re- 
ceived.— In  specification  of  errors,  appellant 
assigned  admission  of  telegram,  upon  ob-, 
Jeotions,  which  were  not  made  at  time  it  waa 
offered,  and.  although  defendant  stated  to  the 
court  that  he  intended  to  show  that  telegram 
sent  had  been  received,  it  was  not  necessary 
that  any  direct  evidence  of  its  receipt  should 
be  given.  Rule  has  long  been  settled  and  is 
made  statutory  in  this  state  by  subd.  24  of  this 
section,  "that  a  letter  duly  directed  and  mailed 
was  received  In  the  regular  course  of  the  malL" 
Same  has  been  extended  to  telegrams. — Eppln- 
ger  vs.  Scott,  112  Cal.  869,  871,  68  Am.  St. 
Rep.  220,  42  Pac.  Rep.  801.  44  Id.  728.  See 
note  68  Am.  St.  Rep.  696. 

110.  Bnt  receipt  may  be  disproved. — Pre- 
sumption that  letter  or  telegram,  duly  directed 
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and  mailed*  was  received  In  regular  course  of 
mail  or  business,  according  to  subd.  24  of  this 
section,  is  one  of  fact,  and  is  entitled  to  more 
or  less  weisht,  according  to  circumstances  un- 
der which  teleffrajn  or  letter  was  sent,  but  its 
receipt  may  be  disproved;  but  fact  that  it  was 
sent  is  admissible  In  evidence,  and  tends  to 
show  that  it  was  received. — Bpplngervs.  Scott, 
112  Cal.  869,  371,  6S  Am.  St.  Rep.  220,  42  Paa 
Rep.  301,  44  Id.  723;  Orade  vs.  Mariposa  Ca» 
182   Cal.   75,  64   Fac.  Rep.   117. 

Xin.     SUBDIVISION    26. 

As  to  evldenee  to  Identify  pcrsony  see  mono- 
Sraphlo  note  6  L.  R.  A.  88. 

111«  ACKXOWIiBDGMBirr  VOID— Mortgasee 
tlie  Botaryy  presnmptloa  as  to. — Wher^  one 
Murphy  executed  to  W.  H.  Lee,  a  mortffaffe^ 
and  acknowledged  It  before  W.  H.  Lee,  notary 
public,  name  of  mort£raffee  and  of  notary  be- 
ing: Identical,  morteragre  was  therefore  not 
entitled  to  record,  and  Is  to  be  deemed  not 
recorded. — ^Lee  vs.  Murphy,  119  Cal.  864,  869, 
51  Pac.  Rep.  649,  966. 

112.  Where  mortgragre  was  between  two  resi- 
dents of  same  county,  was  executed  and  ac- 
knowledgred  in  that  county,  and  names  on  face 
of  Instrument  were  same,  this  was  prima  fade 
evidence  that  names  related  respectively  to 
same  persons. — Lee  vs.  Murphy,  119  CaL  364, 
369.  61  Pac.  Rep.  549.  966. 

118.  BURDBN  OF  PROOF— Shifted  by  pre- 
■vmption. — ^Presumption  arising:  from  Identity 
of  name  is,  of  course,  rebuttable,  but  it  is  suf- 
ficient to  shift  burden  of  proof  to  other  side. 
— Estate  of  Williams,  128  Cal.  662,  665,  61  Pac. 
Rep.  670. 

114.  BURNING  ONB*8  OWN  PROPBRTT— 
Not  arson  whore  mtoccnpied. — Indictment  for 
arson  chargingr  that  "said  William  W.  de 
Winton  on,"  etc.,  at,  etc..  "did  wilfully,  ma- 
liciously and  feloniously  in  nigrht-time  set  fire 
to  and  burn  buildingr,  namely  a  house  then 
situate,"  etc.,  "the  property  of  William  de  Win- 
ton,  with  the  malicious,  wilful  and  felonious 
intent  then  and  there  to  destroy  said  bulldlngr," 
does  not  charge  arson.  It  describes  bulldlngr  as 
property  of  defendant,  grlvlngr  effect  to  pre- 
sumption which  in  law  arises,  under  subd.  26 
of  this  section,  of  identity  of  person  from 
identity  of  name,  and  charges  defendant  with 
burning  of  his  own  building,  falling  to  aver  its 
occupancy  or  possession  by  any  one,  and,  being 
so  silent,  presumption  is  that  it  was  in  posses- 
Rlon  and  occupancy  of  owner. — People  vs.  de 
Winton,  113  Cal.  403,  405.  64  Am.  St.  Rep.  857, 
r.61,  46  Pac.  Rep.  708,  83  L.  R.  A.  874.  See  Lip- 
Bchitz  vs.  People,  26  Cal.  267. 

116.     DBHSD  DBLIVBRBD Presumed  held 

by  parties  named. — ^In  action  to  quiet  title 
where  plaintiff  deralgned  title  through  deed 
from  Dougherty  to  one  Tannian,  defendant 
moved  for  Judgrment  for  nonsuit  upon  ground 
that  there  was  no  pVoof  of  delivery  of  deed 
from  defendant,  Dougherty  to  Tannian.  But 
possession  of  deed  by  grantee  named  is  prima 
facte  evidence  of  its  delivery,  and  John  Dough- 
erty, who  executed  deed,  is  presumed,  under 
subd.  26  of  this  section,  to  be  John  Dougherty 
who  is  defendant  in  cause,  upon  theory  that 
Identity  of  person   is  presumed   from   identity 


of  name.— Ward  vs.  Dougherty,  76  Cal.  240,  242, 
7  Am.  St.  Rep.  161,  165.  17  Pac  Rep.  193. 

Ue.     IDBNTITY— Deduction  directed  by  law. 

— Identity  of  person  is  deduction  which  the 
law  <subd.  26)  oxpressly  directs  should  be  made 
from  Identity  of  name. — Thompson  vs.  Mbn- 
row,  1  Cal.  428;  People  vs.  Thompson,  28  Cal. 
214,  219;  Lee  vs.  Murphy,  119  Cal.  364,  868,  61 
Pac  Rep.  649,  966. 

UT.  NAJOD  OF  PS3R80N  IN  WILIr— Identic 
flos  legateo^ — There  was  record  of  evidence  of 
the  marriage  of  witness  AviUa  to  William  F. 
Williams,  and  it  was  entirely  competent  for  , 
her  to  testify  that  her  husband  so  wrote  his  I 
name,  but  that  his  full  name  was  William 
Frederick  Williams.  The  identity  of  the  name 
of  petitioner's  father,  William  Frederick  Wil- 
liams, with  that  named  in  will,  was,  under 
subd.  26  of  this  section,  prima  facie  proof  that 
he  was  William  Frederick  Williams  named  in 
it— Estate  of  Williams,  128  Cal.  652,  666,  61 
Pac  Rep.  670. 

118.  NO  INJURY— Failore  to  charge  pre- 
•naBptlon  only  prinui  facie. — On  preliminary  ex- 
amination witness  deposed  that  ofCense  had 
been  committed  by  person  of  same  name,  and 
court  charged,  under  subd.  26,  that  Identity  of 
persons  Is  presumed  from  identity  of  name. 
It  is  true  that  that  presumption  is  disputable 
and  may  be  controverted  by  other  evidence; 
but  where  defendant  Introduced  no  evidence 
to  overcome  it,  no  injury  could  have  accrued 
to  him  by  omission  of  court  to  add  that  identity  • 
of  name  only  created  presumption,  prima  facie.  > 
—People  vs.  Riley,  76  Cal.  98,  100,  16  Pac.  Rep. 
644. 

119.  PBRSON       SIGNING      NAMB      UNDBR 
POTVESR — ^Preoomption    as    to    identity. — In     a 

transaction,  person  signing  power  of  attorney 
slgrned  as  his  name  name  appearing  in  certifi- 
cate as  name  of  person  to  whom  certificate 
had  been  issued.  There  has  never  been  any 
claim  to  effect  that  person  so  signing  did  not 
sign  his  true  name.  Identity  of  person  is, 
under  subd.  26  of  this  section,  presumed  from 
identity  of  name,  and  it  must,  therefore,  be 
presumed  that  person  signing  power  of  attor- 
ney was  person  named  in  certificate  as  original 
owner  of  claim. — Bickerdlke  vs.  State,  144  Cal. 
698,  701,  78  Pac.  Rep.  277. 

120.  TDSTIMONT  AS  TO  NABODS— Pre- 
siUBptioB  of  identity  of  person. — On  appeal  from 
verdict  of  guilty.  It  was  claimed  that  there  was 
not  sufficient  evidence  to  show  that  defendant 
Frank  Rolfe  was  same  party  convicted  in 
San  Mateo  County  under  name  of  "Frank  Rol- 
lins"; but  evidence  very  clearly  shows  that 
he  was.  Witness,  Charles  AuU,  testified  that 
he  was  an  officer  of  the  state's  prison  at  San 
Quentln  from  the  year  1877  to  latter  part  of 
1881,  that  during  whole  of  that  period,  defend- 
ant was  inmate  of  prison,  and  was  known  by 
name  of  Frank  Rollins  anlong  officers,  as  well 
as  upon  records  of  that  institution,  and  under 
subd.  26  of  this  section,  identity  of  person  is 
presumed  from  identity  of  name. — People  vs. 
Rolfe,  61  Cal.  540,  643;  People  vs.  Hettick,  126 
Cal.  425.  428,  68  Pac.  Rep.  918. 

See  Dunn  vs.  State,  68  Neb.  807,  810,  79  N.  W. 
Rep.  719. 
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XIV.     SUBDIVISION  26. 

A«  to  presamption  of  death  arising  froia  ab« 
•once  of  hnabaady  see  monographic  note  64  Am. 
St.  Hep.  868. 

121.  absence:  SBVBN  TBARS— Presmap- 
tlon  of  death  arises,  if  unheard  of  durinerthat 
time. — Aahbury  vs.  Sanders,  8  Cal.  62,  65. 

122.  CIRCVMSTANCBS  TO  SHORTEN  TIMIS 
— Unspecified. — It  is  uniformly  held  that  pre- 
sumption of  death  does  not  arise  under  that 
provision  until  expiration  of  time  stated,  "un- 
less there  are  circumstances  in  evidence  to 
quicken  the  time."  As  to  what  circumstances 
will  "quicken  the  time"  so  as  to  raise  pre- 
sumption of  death  before  expiration  of  statu- 
tory period,  no  specific  statement  can  be  made 
that  will  apply  to  all  cases. — Rogrers  vs.  Man- 
hattan L.  Ins.  Co.,  138  Cal.  285,  289,  71  Pac 
Rep.  848.  See  Burr  vs.  Sim,  4  Whart  (Fa.) 
160,  38  Am.  Dec.  50. 

128.  Contact  ^Ith  spedfie  perIL— The  pre- 
sumption of  death  must  run  only  from  termi- 
nation of  period  mentioned  unless  there  were 
circumstances  ffiven  in  evidence  to  quicken 
time,  which  is  case  when  there  is  evidence  that 
individual  wia,s  at  some  particular  time  in  con- 
tact with  specific  peril.— Ashbury  vs.  Sanders, 
8  Cal.  62,  66. 

124.  Same — Rendering  death  more  probable. 
— The  presumption  may  be  rebutted  by  any 
circumstance  or  combination  of  circumstances 
that  may  render  death  more  probable  than 
continuance  of  life. — ^Rogrers  vs.  Manhattan  Li. 
Ins.  Co.,  138  Cal.  286,  289,  71  Pac.  Rep.  348. 

125.  DEATH — ^Not  to  be  presnuLed  after  five 
years  only. — After  an  absence  by  wife  from 
home  for  period  of  five  years  there  is  no 
presumption  of  her  death  in  absence  of  any  re- 
port or  proof  to  that  effect. — Estate  of  Rich- 
ards, 133  Cal.  524,  528.  66  Pac.  Rep.  1084. 

126.  Not  presumed  nntll  after  seven  years.-^ 
Amongr  disputable  presumptions  enumerated 
in  this  section  is  following*  under  subd.  26 
this  section,  "that  a  person  not  heard  from  in 
seven  years  is  dead."  It  is  uniformly  held  that 
presumption  of  death  does  not  arise  under 
that  provision  until  expiration  of  time  stated* 
unless  there  are  circumstances  in  evidence  to 
quicken  time.  —  Rogrers  vs.  Manhattan  L.  Ins. 
Co.,  138  Cal.  285,  289,  71  Pac.  Rep.  848. 

127.  Overcome  by  evidence. — ^There  la  no 
presumption  of  law  that  life  will  not  continue 
for  any  period,  however  lonflr.  But  Juries  are 
Justified  in  presuming  as  fact  that  person  la 
dead  who  has  not  been  heard  from  for  seven 
years.  Under  subd.  26  of  this  section  Jury  is 
bound  to  presume  that  person  not  heard  from 
in  seven  years  is  dead.  But  this  presumption 
is  disputable,  and  may,  in  its  turn,  like  the 
presumption  of  continued  life,  be  overcome  by 
other  evidence. — People  vs.  Stokes,  71  Cal.  263, 
267,  12  Pac.  Rep.  71;  Ro£rers  vs.  Manhattan  I* 
Ins.  Co.,  138  Cal.  285,  289,  71  Pac  Rep.  848. 

128.  FELON  ABSCONDED  —  Not  presvmed 
dead  after  sixteen  months. — ^Where  person  was 
indicted  for  felony  and  absconded  off  bark 
which  left  San  Francisco  for  Manila,  arrived  at 
Sandwich  Islands,  and  soon  left  with  fugitive 
on  board,  and  for  sixteen  months  afterward 
nothins:  has  been  heard  of  him.  or  of  vessel,  or 


any  of  crew,  the  facts  were  not  suflHeient  to 
raise  legal  presumption  of  his  death. — ^Ashbury 
vs.  Sanders,  8  Cal.  68,  66. 

120^     PIBR80N     NOT    HEARD    OF    WITHDr 
SEVEN   YEARS — ^Not   presumed  to  be  alive.— 

The  legislature  by  subd.  26  sanctions  presump- 
tion that  person  who  has  not  been  heard  of  for 
seven  years  is  dead,  but  proviso  affords  no 
erround  for  converse  proposition,  viz.  that 
when  party  has  been  seen  or  heard  of  within 
seven  years,  presumption  arises  that  he  is  still 
Uvinff.  That,  is  always  question  of  fact- 
People  vs.  Feilen,  68  CaL   218,  22S. 

XV.     SUBDIVISIONS  28,  80. 

As  to  presumption  of  marrlase,  see  mono- 
flrraphic  note  2  Am.  St  Rep.  717. 

13a  DBPORTBOSNT  AS  MARRIED— For 
twenty-flve  years*  estopped. — Even  under  our 
code,  it  will  be  presumed  "that  a  man  and 
woman,  deporting  themselves  as  husband  and 
wife,  have  entered  into  lawful-  contract  of 
marriaffe,"  and  after  quarter  of  century  of 
that  kind  of  deportment  toward  each  other 
and  toward  world,  parties  ougrht  to  be  estopped 
from  denyinff  such  presumption,  and  conclusive 
presumption  arising  under  subd.  3  of  8 1962 
ante  ought  to  prevail  (cone.  op.  Fox,  J.).— 
White  vs.  White,  82  Cal.  427,  453,  23  Pac.  Rep. 
276,  7  Li.  R.  A.  799;  Harron  vs.  Harron,  128  Cal. 
308,  810,  60  Pac  Rep.  982;  Estate  of  Richards, 
133  Cal.  624,  627,  66  Pac  Rep.  1034.  See  Sum- 
mervllle  vs.  Summerville,  81  Wash.  411,  416,  72 
Pac.  Rep.  84. 

181.  EVERT  INTESTATE  PRESUBIED  TO 
HAVE  HEIR«— The  codes  of  this  state,  like  all 
other  laws,  proceed  upon  theory  that  things 
have  happened  according  to  ordinary  course 
of  nature  and  the  ordinary  habits  of  life  (subd. 
28);  and  it  is  presumption  of  law  that  every 
Intestate  has  left  some  one  on  earth  entitled 
to  claim  as  his  heir,  however  remote. — People 
vs.  Roach,  76  Cal.  294,  297,  18  Pac  Rep.  407. 

As  to  legltlmaey  of  dilldren  bom  in  iredlodCy 
see  KERR'S  CYC.  CTV.  CODE  S  198  and  note. 

As  to  presomption  of  legitimacy  of  ehlldrea» 

see  monographic  note  13  Am.  St.  Rep.  101. 

182.  NEGIilcnSNCE  NOT  PRESUMED— Inde- 
pendent ageneies. — ^The  bed-rock  of  principle 
of  presumption  of  negligence  arising  from 
fact  of  injuries  is  probability  (subd.  28),  and  in 
very  nature  of  things  it  cannot  be  made  to  ap- 
ply in  favor  of  plaintiff,  seeking  to  recover 
damages  for  injuries  against  two  defendants 
totally  independent  of  each  other,  it  being  an 
open  question  as  to  which  defendant  had  con- 
trol of  particular  instrument  that  caused  in- 
Jury. — ^Harrison  vs.  Sutter  St.  R.  Co.,  134  Cal. 
649,  661,  66  Pac.  Rep.  787;  Osgood  vs.  Los 
Angeles  T.  Co.,  187  CaL  280,  282,  70  Pac  Rep. 
169. 

XVL     SUBDIVISION  82. 

188.  ADVERSE  CLAIM  TO  LAND— Inelndea 
vsoy  as  nsed« — Not  only  lAay  there  be  claim  of 
right  adverse  to  owner,  distinct  from  claim  of 
possession — as,  for  example  where  there  is  such 
claim,  and  possession  is  afterwards  acquired,*— 
but  where  there  is  no  such  antecedent  claim, 
and  user  of  way  is  such  as  to  show  intention 
permanently  to  devote  land  to  use,  adverse 
claim  to  land  will  necessarily  include  claim  to 
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use  land  for  particular  use  indicated,  and  will 
thus  constitute  adverse  claim  to  rigrht  of  way 
used.— Cavanauirh  vs.  Wholey,  148  QtX,  164, 
168.  76  Pac  Rep.  979. 

1S4.  AGREEMENT  CONCLVDED— Presumed 
to  eoatlHve. — It  beins  shown  in  case  that  minds 
of  parties  had  met  and  aerreed  upon  what  was 
to  be  done  when  time  came  to  act,  in  absence 
of  proof  to  contrary,  law  presumes  that  they 
remained  in  same  condition  of  agreement  until 
act  was  done,  according  to  presumption  in 
subd.  82  of  this  section,  "that  a  thing  once 
proved  to  exist  continues  as  lonff  as  is  usual 
with  things  of  that  nature." — ^Ward  vs.  Water- 
man, 86  Cal.  488.  498,  502.-24  Pac  Rep.  980. 

UB.  APPEAL  ONCE  PENDING  —  Presumed 
stm  pcading«-~It  having  been  established  that 
appeal  is  pending,  it  will  be  presumed  to  be 
still  pending  until  presumption  is  legally  over- 
come.— People  vs.  Darrant,  119  Cal.  64,  66,  60 
Pao.  Rep.  1070. 

ISO.  ASSIGNEE— Not  premuned  to  eoBttnne, 
—see— or  appointed.— Where  there  was  'finding 
that  Ooshen  was  appointed  assignee  and  Quali- 
fied long  prior  to  appointment  of  Todd  as  such 
assignee,  contention  that  subd.  82  of  this  sec- 
tion **that  a  thing  onoe  proved  to  exist  con- 
tinues as  long  as  is  usual  with  things  of  that 
nature,"  applies  thereto,  cannot  be  maintained. 
It  might  well  be  said  that  office  of  assignee 
cannot  be  presumed  to  exist  in  face  of  ap- 
pointment subsequently  made  by  same 
court,  which  record  declares  was  "duly  and 
regularly  made,"  nothing  appearing  to  contra- 
dict finding;  but  it  is  not  "usual"  for  officer  to 
continue  in  office  after  his  successor  has  been 
duly  appointed  and  has  qualified. — Freeman  vs. 
Spencer,  128  Cal.  894,  898,  60  Pac.  Rep.  979. 

1ST,  CERTIFICATES  OP  STOCK  CAN- 
CELED— Not  presumed  held  till  then. — ^In  ab- 
sence of  any  other  evidence  than  that  of  as- 
signment of  certificates  in  question  by  Jones 
to  Elbert  on  Feb.  20,  1883,  perhaps  the  dis- 
putable presumption  that  Elbert  continued  to 
be  holder  of  stock  represented  by  those  certifi- 
cates on  March  8.  1883,  might  have  been 
indulged  in,  but  from  cancelation  of  those  cer- 
tificates on  March  17,  1888,  inference  is  not 
that  Elbert  held  them  until  that  day,  but  that 
he  may  have  assigned  them  at  some  time  prior 
to  their  cancelation,  and,  possibly,  before 
March  8,  1883.  The  presumption,  under  any 
circumstances,  could  only  be,  under  subd.  32 
of  this  section,  "that  a  thing  once  proved  to  ex- 
ist continues  as  long  as  is  usual  with  things 
of  that  nature."— Graves  vs.  Mono  Lake  H.  M. 
Co.,  81  Cal.  808,  806,  22  Pac.  Rep.  666. 

1S8.  CHANNEL  NOT  INDICATED— No  pre- 
sumption It  never  existed. — Evidence  that  there 
were  no  Indications  of  channel  at  certain  date 
would,  perhaps,  tend  to  prove  that  there  was 
no  channel  at  previous  date,  but, — unless  it  can 
be  said  as  law,  that  channel  could  not  have 
gone  out  of  existence,— such  evidence  would 
not  establish  conclusively  that  channel  never 
existed.  Nor  would  it  create  disputable  pre- 
sumption of  subd.  82  of  this  section  that  "a 
thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature."— Lux 
vs.  Haggin.  69  Cal.  255,  418,  10  Pac  Rep.  674. 

189.     CLAIM     TO     USE— Adverse, 


merger* — ^Where    title    to  land   becomes   vested 
in  party  in   possession,   either  by  prescription 
or'  otherwise,  all  adverse  claims  to  easements 
must,  from  nature  of  case,  cease,  for  one  can- 
not have  adverse  claim  against  one's  self.    But 
this  reason  does  not  apply  to  case  before  use. 
and  hence,  unless  there  is  a  merger,  if  Inten- 
tion to  appropriate  land  to  use  be  shown,  claim  f 
to  land  will  include  claim  thus  to  use  part  of  | 
It;  and  this,  as  part  of  general  claim,  will  be 
adverse  to  owner. — Cavanaugh  vs.  Wholey,  143  ! 
Cal.  164.  168.  76  Pac.  Rep.  979. 

140.  CONTINUANCE  PRESUMED— Not  tUl 
eontrary  shown,  but  as  usual. — The  court  in- 
structed the  Jury  that  "when  a  fact  is  once 
shown  to  exist  the  law  presumes  it  to  continue 
until  the  contrary  is  shown."  This  was  ex- 
cepted to  and  was  specified  as  error  and  it  was 
error.  There  Is  no  presumption  regardless  of 
nature  of  the  fact.  The  true  rule  is  that 
established  by  this  code,  subd.  82  of  this  sec- 
tion, that  presumption  is  '*a  thing  once  proved 
to  exist  continues  as  long  as  is  usual  with 
things  of  that  nature."— Scott  vs.  Wood,  81  Cal. 
898,  404.  22  Pac.  Rep.  871. 

141.  EFFECT  OF  EVIDENCE— Rebuttal  of 
presumption. — Presumption  that  thing  existing 
in  present  existed  at  any  time  in  past — if  it 
could  be  considered  to  be  presumption — would 
be  reverse  of  presumption  In  subd.  82  of  this 
section.  Effect  of  evidence  must,  of  course, 
depend  upon  permanent  or  transitory  nature 
of  thing  itself.  Of  course  it  cannot  be  judi- 
cially said  that  channel  is  of  such  a  nature  that 
it  can  never  cease  to  exist. — Lux  vs.  Haggin, 
69  CaL  266,  418,  10  Pac.  Rep.  674. 

142.  INDEFINITE  DEMAND— Presumed  to 
mean  usual. — ^Where  plaintiff's  written  demand 
for  gas  of  defendant  did  not  specify,  even  in 
general  way,  amount  of  gas  required,  or  even 
that  he  required  more  gas  than  he  had  been  in 
habit  of  using,  defendant  was  quite  justified 
in  supposing  that  he  required  no  more. — Smith 
vs.  Capital  Q.  Co.,  132  Cal.  209,  212,  64  Pac. 
Rep.  268. 

14S.  INVESTMENT  BT  TRUSTEE— Presumed 
to  continue.- An  investment  made  by  trustee 
once  proved  to  exist  will  be  presumed  under 
subd.  82  of  this  section  to  continue  as  long  as 
is  usual  with  things  of  that  nature. — Kauff- 
man  vs.  Foster.  2  Cal.  App.  Dec.  (Whiting),  777, 
781.  86  Pac.  Rep.   1108. 

144.  JUDICIAL  NOTICE  OF  CUSTOM— No 
evldenee  to  eontrary. — Where  there  was  no  evi- 
dence as  to  how  long  assignees  of  certain  min- 
ing stock  usually  hold  them,  nor  as  to  how 
soon  after  assignment  assignee  usually  pre- 
sents certificate  to  corporation  for  transfer  and  ^ 
cancelation,  since  law  does  not  fix  or  limit 
these  terms,  court  has  no  means  of  ascertain- 
ing them,  unless  it  takes  judicial  notice  of 
usual  course,  or  mode  of  transactions  in  min- 
ing stocks  under  subd.  82  of  this  section. — 
Graves  vs.  Mono  Lake  H.  M.  Co..  81  Cal.  303. 
305,  22  Pac.  Rep.  665. 

145.  OWNERSHIP  —  Coneluslvely  shown  l« 
presumed  to  continue. — It  having  been  con- 
clusively shown  that  deceased  owned  separate 
property  at  time  of  his  marriage.  It  Is  pre- 
sumed that  it  continued   to  remain  such,   and 
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profltB   thereof   acquired  same   charaeter.~Es- 
tate   of   Bauer.   79   Cal.   804,   810.   21   Pac.   Rep. 
759;  Hohenshell  vs.   South   Riverside  U  A  W. 
Co..  128  CaL  627.  631.  61  Pac.  Rep.  871. 
See  par.   148   this  note. 

146.  If  plaintiff's  grantors  were  owners  of 
land  in  September,  1883.  it  is  to  he  presumed, 
under  subd.  32  of  this  section—nothing  appear- 
ing to  contrary— that  they  continued  to  be 
such  to  date  of  deed.  February  11.  1884;  and 
also  to  time  the  ditch  was  constructed  in 
same  year.— Hohenshell  vs.  South  Riverside 
L.  &  W.  Co..  128  Cal.  627.  681.  61  Pac  Rep.  871. 

147.  Ultimate  faet  from  former  owBemhlp. — 

It  is  cardinal  principle  in  pleading  that  ulti- 
mate and  not  probative  facts  are  to  be  pleaded, 
and  where  ultimate  fact  in  action  is  that 
plaintiff  was.  at  time  action  was  commenced, 
owner  of.  or  had  some  special  property  In 
chattel,  coupled  with  right  to  immediate  pos- 
session thereof,  fact  that  he  was  owner  and 
entitled  to  possession  at  previous  date,  is 
evidence  from  which  ultimate  fact  can  be 
deduced,  upon  principles  set  forth  In  subd. 
32  of  this  section,  that  "a  thing  once  proved 
to  exist  continues  as  long  as  is  usual  with 
things  of  that  nature." — Fredericks  vs.  Tracy, 
98  Cal.  668.  660.  38  Pac.  Rep.  750;  McCaughey 
vs.  Schuette.  117  Cal.  228,  286,  46  Pac.  Rep. 
666.   48  Id.   1088. 

148.  Separate  property  o^rmed  before  mar* 
riage. — In  following  separate  property  of  de- 
ceased through  its  various  mutations  through 
two  banks,  and  in  his  business,  until  pur- 
chase of  homestead,  court  was  aided  by  prin- 
ciple  that   it  having  been  conclusively  shown 

.  that  deceased  owned  separate  property  at  time 
I  of  his  marriage,  under  subd.  82  of  this  section 
I  it  continued   to   remain  such,  and  that  profits 

thereof    acquired    same    character.-^Estate    of 

Bauer.    79    Cal.    804.    810.    21    Pac.    Rep.    769; 

Estate  of  Boody.  119  Cal.  402.  406,  61  Pac.  Rep. 

634. 
See  par.  146  this  note. 

148.  Status  onee  establlsliedy  preavmod  to 
eoatiniie. — A  complaint  avers  seizin  in  fee  on 
first  day  of  June.  1879.  and  ouster  on  same 
day.  It  is  found  that  plaintiff  was  owner  in 
fee  on  29th  of  June.  1868,  and  conveyed  to 
Mary  Kidder  on  16th  day  of  November,  1876 
It  is  said  this  is  not  finding  on  issue  of  own- 
ership on  1st  day  of  June.  1879,  when  seisin 
was  averred  to  have  been  had  in  complaint. 
A  status,  once  established,  is  presumed  by 
law  to  remain  until  contrary  appears:  or,  as 
like  rule  is  expressed  in  subd.  82  of  this  sec- 
tion, "that  a  thing  once  proved  to  exist  con- 
tinues as  long  as  is  usual  with  things  of 
that  nature."— Kidder  vs.  Stevens,  60  Cal.  414, 
419. 

160.  RULE  AS  TO  PURCHASE  OF  ULND 
FROM  REGENTS  —  Presumed  to  eoBtlnne.— 
Under  subd.  32  of  this  section,  a  rule  of  law. 
concerning  application  for  purchase  of  land 
from  board  of  regents  of  university,  once 
established,  is  presumed  to  continue  In  force 
until  repealed  or  changed.—Whlte  vs.  Doug- 
lass. 71  Cal.  116.  121.  11  Pac  Rep.  860. 

XVII.      SUBDIVISIONS   88.   84,   39.    40. 
As  to  preaomptlon  of  geaulneiiess  of  aneleiit 


monographic .  note   9   Am.   St.    Ren. 
802. 

As  to  proof  of  forelga  laws,  see  moiia- 
graphlc  notes  4  L.  R.  A.  41;  26  L.  R.  A.  449. 

151.  ANCIENT  DOCUMENTS— Role  Imports 
geanUioBcas  only. — Rule  as  to  ancient  docu- 
ments, subd.  84,  does  not  import  verity  to 
recitals  contained  in  these  instruments.  The 
documents  themselves  are  presumed  to  be 
genuine,  and  rule  has  no  further  effect— Qwln 
vs.  Calegaria,  189  Cal.  384,  889.  78  Paa  Repu 
861. 

IBS.  CONSIDERATION— Clause  !■  «oe4  may 
bo  ezplateod. — The  consideration  clause  in  a 
deed  can  be  explained  by  parol  proof. — Bennett 
vs.  Solomon,  6  CaL  134.  187;  Irvine  vs.  McKoon, 
23  Cal.  472.  476;  Rhine  vs.  EUen.  86  CaL  862. 
369;  Sparrow  vs.  Rhoades,  76  CaL  208.  211,  18 
Pac  Rep.  246;  Grimmer  vs.  Carlton.  98  CaL 
189.  192.  28  Pac.  Rep.  1048. 

188.     Need  not  be  recited  In  eoatraet  of  sale. 

-Contract  of  sale  must  show  who  are  con- 
tracting parties  and  subject-matter  trans- 
ferred. These  are  essential,  but  it  need  not 
mention  date  or  price  paid  aa  condition  of 
transfer.— De  Merle  vs.  Mathews,  26  CaL  466. 
470. 

Nood  not  bo  roelted  In  deed  nndor  Mexi- 
can law.  —  Under  Mexican  law  deed  was 
not  void  because  it  did  not  recite  prioo  or 
consideration. — Havens  vs.  Dale.  18  CaL  869. 
866;  De  Merle  vs.  Mathews.  26  Cal.  466.  469; 
Schmitt  vs.  Oiovanari.   43  Cal.   617.  624. 

164,     Stay«bond»  presomption  controverted.— 

In  action  against  sureties  on  undertaking 
given  to  secure  stay  of  proceeding  on  appeal 
from  decree  of  distribution,  defendants  pleaded 
In  defense  want  of  consideration.  Want  of 
consideration  arises  from  fact  that  the  under- 
taking did  not  secure  stay  of  decree,  if  there 
were  one.  and  that  there  is  good  and  sufQcient 
consideration  for  instrument  In  writing  Is 
expressly  made  disputable  presumption  under 
subd.  39  of  this  section. '  which  may  be  con- 
troverted by  other  evidence.  Judgment  against 
sureties  was  reversed. — Estate  of  Kennedy.  129 
CaL  884,  388,  62  Pac.  Rep.  64. 

155.  Want  of|  burden  of  proof. — In  action 
for  partition  of  tract  of  land,  respondent  intro- 
duced In  evidence  deed  made  to  her.  This 
deed  was.  under  subd.  89  of  this  section,  pre- 
sumptive evidence  of  valuable  consideration, 
and  burden  of  showing  want  of  consideration 
was  then  cast  upon  appellant,  who  was  seek- 
ing to  invalidate  deed  as  absolute  conveyance. 
—Blair  vs.  Squire,   69  CaL   211,   212. 

15d.  DEED — Qoodf  tbongb  no  eonalderatloo 
expressed. — Deed  is  good  and  operative  deed 
notwithstanding  no  consideration  is  expressed 
In  it,  and  it  passes  legal  title  of  property, 
whether  it  is  made  to  hinder  or  delay  creditors 
or  not. — Goad  vs.  Moulton.  67  CaL  686.  639.  8 
Pac.  Rep.  68;  Martin  vs.  Splivalo,  69  CaL  611, 
614.  11  Pac.  Rep.  484;  Brison  vs.  Brison,  76  CaL 
626.  632,  17  Pac.  Rep.  689. 

157.  FRAUD — Not  preonmed  ftrom  want  of 
eonslderatlon. — There  is  no  conclusion  of  fraud 
springing  from  want  of  consideration  in  deed 
which  will  enable  stranger  to  attack  it;  and 
although    it    is    circumstance,    among    others. 
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from  which  fraud  may  be  Inferred.— QlHan  ts. 
Metcalt  7   Cal.   137,  189. 

IBS.  HUSBAND -^  Preanmed  snrrtvor  la 
ealamltTf  when.— Where  it  appeared  from  evi- 
dence that  both  husband  and  wife  were  be- 
tween affe  of  fifteen  and  sixty,  and  had  both 
perished  In  same  calamity — for  the  murder 
perpetrated  as  It  appeared  was  a  calamity 
within  the  meaningr  of  this  section,  as  much 
•o  as  would  a  shipwreck  or  a  battle— and 
court  found  there  were  no  particular  clrcuni- 
•tances  from  which  it  could  infer  who  died 
first,  court.  In  flndlnfr  that  husband  survived 
wife,  did  not  err  under  the  presumption  au- 
thorized by  this  section,  subd.  40. — HoUister  vs. 
Cordero,  76  Cal.  649.  652.  18  Pac.  Rep.  855. 

109.  SURVIVORSHIP— Bvldcnoe  admlsslbto 
to  show. — A  man  of  about  agre  of  forty-six 
years,  and  his  wife,  with  two  children,  per- 
ished in  the  same  fire.  Paragrraph  4  of  subd. 
40  of  this  section  provides  that  "when  two 
persons  perish  in  the  same  calamity,  and  it 
is  not  shown  who  dies  first,  and  there  are  no 
particular  circumstances  from  which  it  can 
be  Inferred,  survivorship  is  presumed  from 
the  probabilities  resulting  firom  the  Atrenfftb, 


tige,  sex,  according  to  certain  rules,  one  of 
which  is:  If  both  be  over  fifteen  years  and 
under  sixty,  and  sexes  be  different,  male  la 
presumed  to  have  survived,"  and,  where  ad- 
ministrator of  deceased's  wife's  estate  at- 
tempted to  set  aside  probate  of  her  husband's 
will.  It  was  error  to  refuse  evidence  upon 
question  of  survivorship.— Sanders  vs.  Slmcich. 
66  Cal.   50,  64,  2  Pac.  Rep.   741. 

See  notes  91  Am.  Dec.  629;  92  Am.  Dec.  707. 

leO.  WARBHOUSB  RBCBIPTS  —  Not  pre- 
■wnabiy  seKotlaUe.— The  act  (Stats.  1878,  p. 
949),  contemplates  two  classes  of  warehouse 
receipts,  to  wit:  1,  negotiable;  and  2.  non- 
neffotiable;  and.  in  case  of  latter  class,  ware- 
houseman may  deliver  goods  upon  written 
order  of  person  to  whom  receipt  is  Issued,  and, 
in  former  case,  he  can  deliver  goods  only 
upon  presentation  of  receipt  and  indorsement 
thereon  of  the  goods  delivered.  It  cannot  be 
presumed,  under  subd.  88  of  this  section,  that 
receipt  was  negotiable,  but  implication  is  that 
it  was  non-negotiable,  where  an  order  is 
given  upon  warehouseman  by  owner  of  re- 
ceipt.—Goldstone  vs.  Merchants'  Ice  &  C  S. 
Co.,  128  CaL  626,  681»  66  Pac  Rep.  776. 


CHAPTER  VL 
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S  1967.    Indispensable  evidenee,  what. 

S  1968.    To  prove  perjury  and  treason,  more  than 

one  witness  required. 
§  1969.    Will  to  be  in  writing. 
§  1970.    Win,  how  revoked. 


fi  1971.    Transfer  of  real  property  to  be  in  writ- 
ing. 
§  1972.    Last  section  not  to  extend  to  certain  cases. 
§  1973.    Agreement  not  in  writing,  when  invalid. 
§  1974.    Representation  of  credit  by  writing. 


§  1967.    INDISPENSABLE  EVIDENCE,  WHAT.    The  law  makes  certain  evi- 
-4  dence  necessary  to  the  validity  of  particular  acts,  or  the  proof  of  particular 

facts.  History:     Enacted  March  11, 1872. 


1.  Applied,  cited,  eonstmed,  referred  to. 

2.  Sufficiency  of  evidence— Determined  aa  a  fact. 

1.  APPIilBD,  CITBD,  CONSTRtriBD,  RO- 
FBRIUDD  TO,  etc.,  in:  Wallace  vs.  Slsson.  114 
Cal.  42,  46,  46  Pac.  Rep.  1000  (applied);  Bstate 
of  Scott  128  Cal.  67,  66,  60  Pac.  Rep.  627 
(applied). 

Am  to  proof  of  perJwiT  aad  ii«««OB  by  more 
than  ome  wttness,  see  post  f  1968  and  note. 

Am  to  proof  of  provlsloiui  of  lo«t  or  dcstroyod 


it  two  credlMo  mrttm 


%  see 


will   by  at  14 

ante  f  1SS9. 

2,  SUFFICmiVCr  of  XTVIDENCB  ^  Deter- 
mined  aa  a  fact. — Whether  evidence  Is  sufficient 
to  establish  fact  Is  question  of  fact  which 
mi:ist  be  determined  by  tribunal  to  which  It 
la  submitted.— Wallace  vs.  Slsson,  114  Cal.  42, 
46,  46  Pac.  Rep.  1000;  BJstate  of  Scott,  128  Cal. 
67,  66,  60  Pao.  Rep.   627. 


§1968.  TO  PBOVX  PEBJUBT  AND  TBEABON,  MOBS  THAN  ONE  WIT- 
NEBS  BEQUIBED.  .Perjury  and  treason  must  be  proved  by  testimony  of  more  than 
one  witness.  Treason  by  the  testimony  of  two  witnesses  to  the  same  overt  act;  and 
perjury  by  the  testimony  of  two  witnesses,  or  one  witness  and  corroborating  cir- 
cumstances. 

History:  Enacted  Mareh  11,  1872;  amended  by  Code  Commission,  Aet  March 
8,  1901,  Stati.  and  Amdts.  1900-1,  p.  251,  act  held  unconstitutional,  gee  history, 
§  5  ante. 


1.  Applied,  dted,  constrned,  referred  to. 

2.  Eyidenoe — ^Direct — Only  as  to  falsity,  in  per- 

jury. 

3.  Same — Must  be  corroborated. 

4.  Same — ^Positive,  and  more  than  one  witness. 

5.  Same — Same— Accomplice   may   be   the   one 

witness. 


0.  Same— 43ame — Samfr— Credit    of    aoeomplice, 
for  jury, 

7.  Falsity  of  statements — Shown  by  witnesses 

and  circumstances. 

8.  Indictment — ^Not  aided  by  presumption. 

9.  Irregularities    in    proceeding  —  Not    prevent 

perjury  in  witness. 


S19C8      (2400)  PESRJURY    AND    TRESASON— NUMBER    OF    WITNS3SSB8    TO    PROTBL      IPt.IV. 


10-  Oath  administered  by  one  authorized. 

11.  Omission  of  "so  help  you  God"  from  oath— 

Merely  formal. 

12.  Perjury  in  probate— New  affidavit  of  publi- 

cation. 

13.  Section  statutory  enactment  of  common  law. 

14.  Sworn  to  testify  ''truly"  — Essence  of  of- 

fense. 

15.  Testimony  false  and  known  to  be. 

16.  Word  **  strong  "—Improper  before  ''corrob- 

orating." 

17.  Words  **so  help  me  God"— Merely  pledge. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  People  vs.  Wells,  103 
Cal  631.  87  Pac.  Rep.  529  (construed);  People 
VB.  Porter,  104  Cal.  415.  417,  38  Pac.  Rep.  88 
(applied);    People    vs.    Maxwell,    118    Cal.    50, 

62  63.  64,  60  Pac.  Rep.  18  (construed);  People 
vs.  Rodley.  131  Cal.  240,  257.  260,  68  Pac.  Rep. 
851  (construed);  People  vs.  Parent.  189  Cal. 
600.  601,  603.  73  Pac.  Rep.  423  (applied);  Peo- 
ple vs.  Jan  John.  144  Cal.  284,  286,  77  Pac.  Rep. 
950  (applied);  People  vs.  Wongr  Fook  Sam.  146 
Cal  114,  117.  79  Pa©.  Rep.  848  (construed); 
People  vs.  Smith  (Cal.  App.  Feb.  9.  1906).  84 
Pac  Rep.  452  (applied). 

Aa   to   dellBltloii   of  oatli,  see   ante  §17   and 

note. 

Am  to  nece»»lty  for  two  wltae«»e«  for  pro- 
bate of  lost  TrtU,  see  ante  8  1839  and  note. 

A»  to  offenM  of  perjury,  see  KERR»S  CYC. 
PEN.  CODE  5118  and  note  pars.  1-B8,  and 
S8118a-125  and  notes. 

2.  EVIDENCB^-Dlrect— Only  as  to  falsity, 
in  perjury.— The  rule  laid  down  in  this  secUon 
requiring  direct  evidence  In  perjury  cases, 
means  that  there  must  be  direct  evidence 
only  as  to  falsity  of  testimony  charged  to  be 
perjury.— People  vs.  Rodley,   181  Cal.  240.  257. 

63  Pac.  Rep.  851. 

S.  Must  IM  corroborated.— There  is  positive 
rule  of  law  that  direct  evidence  of  one  wit- 
ness in  perjury  cases  must  always  be  cor- 
roborated to  warrant  conviction.^People  vs. 
Rodley,  131  Cal.  240.  257.  63  Pac.  Rep.  851. 

Aa  to  •ullleleiicy  of  corroboration,  see  People 
vs.  Smith  (CaL  App.  Feb.  9.  1900).  84  Pac 
Rep.   462. 

4.  Poaltfve,  and  more  thaa  «••  wlt«e«ur— 
Rule  as  to  proof  in  trials  for  perjury  is 
different,  as  to  kind  of  evidence,  as  compared 
with  great  majority  of  violations  of  law;  for 
positive  evidence  is  absolutely  necessary,  and 
circumstantial  evidence  alone  Is  never  suffi- 
cient. Again,  for  nearly  all  violations  of  law, 
evidence  of  one  credible  witness  is  sufficient 
to  support  conviction,  but  not  prosecutions 
for  perjury.  The  rule  is  clearly  to  contrary.— 
People  vs.  Wells,  103  Cal.  681,  682.  87  Pac 
Rep.  529;  People  vs.  Porter,  104  Cal,  416.  417, 
38  Pac  Rep.  88;  People  vs.  Maxwefl,  118  Cal. 
50.  68,  50  Pac.  Rep.  18;  People  v».  Rodley,  181 
Cal.  280,  261,  68  Pac.  Rep.  861. 

5.  Saino— AoeompUce  may  bo  tbe  obo  vrlt- 
BCM.— It  is  not  rule  of  law  that  an  accomplice 
is  never  to  be  believed,  nor  is  It  rule  that  he 
can  never  be  one  witness  giving  direct  and 
positive  evidence  required  by  this  section  in 
cases  of  perjury.— People  vs.  Rodley,  181  CaL 
240,    257.    68    Pac    Rep.    851. 


9,  Same — Same — Credit  of  accomplice,  for 
Jury. — Credit  of  accomplice,  and  weight  of  hia 
testimony,  are  questions  of  fact  for  jury. — 
People  vs.  Rodley,  181  Cal.  240,  257,  63  Pac 
Rep.  351. 

7.  FALSITT  OF  STATEMENTS— Sbowa  by 
iFrltmeaa  and  drenmatancee. — ^This  section  pro- 
vides that  perjury  must  be  proved  by  testi- 
mony of  two  vritn esses,  or  one  witness  and 
corroborating  circumstances.  This  declaration 
of  code  clearly  means  that  falsity  of  accused's 
statements  must  be  shown  to  Jury,  by  positive 
testimony  of  two  witnesses  or  of  one  witness 
and  circumstances  corroboratingr  statement  of 
such  witness,  in  order  that  defendant  may  be 
legrally  convicted  of  crime  of  perjury.  In 
other  words,  law  prescribes  different  rule  of 
evidence  in  this  class  of  cases,  both  as  to 
kinds  and  amount  as  compared  with  sn^eat 
majority  of  violations  of  law. — People  vs. 
Wells.  108  Cal.  631,  37  Pac  Rep.  529;  People 
vs.  Porter.  104  Cal.  415.  418.  38  Pac  Rep,  88; 
People  vs.  Maxwell,  118  Cal.  60,  64,  60  Pac 
Rep.   18. 

8.  INDICTMBNT  — Not  aided  by  presomp- 
tloBs. — Presumptions  and  inferences  cannot  be 
invoked  to  aid  an  indictment  for  perjury, 
thouffh  latter  may  be  drawn  by  jury  from  cir- 
cumstances indicating  defendant's  eruilt. — Peo- 
ple vs.  Robles,  117  Cal.  681,  684,  49  Pac  Rep. 
1042. 

9.  IRRBOITIiARITIBS  IN  PROCKBDfNCt— 
Do  aot  prerent  perjury  In  witness  testlfyinff 
falsely.— People  vs.  Rodley.  181  Cal.  240.  256, 
63  Pac  Rep.  861;  Smith  vs.  State,  31  Tex.  Cr. 
Rep.  815,  20  &  W.  Rep.  707. 

10.  OATH  ADMINISTBRBD  BT  ONB  AU- 
THORIZED.— In  an  indictment  for  perjury  it 
must  appear  that  defendant  was  sworn,  and 
that  person  who  administered  oath  to  him 
had  authority  therefor.— People  vs.  Dun  lap,  113 
Cal.  72.  74,  46  Pac  Rep.  188;  People  vs.  Simp- 
ton,  188  Cal.  867,  870,  66  Pac  Rep.  834. 

11.  OBaSSION  OF  «<SO  HBL.P  TOO  QOD" 
FROM  OATH — ^Merely  formal. — The  grround  of 
defendant  for  reversal  of  conviction  of  perjury 
was,  that  alleged  oath  was  not  sufficient,  in 
law,  upon  which  to  base  charge  of  perjury, 
and  only  differ  enca  bat  ween  oath,  as  pre- 
scribed in  §  2094  post,  and  one  provided  in 
unconstitutional  amendment  of  1901.  which 
was  taken  by  defendant,  consisted  in  omission, 
from  the  latter  of  invocation  for  God's  help, 
represented  by  words  "so  help  me  Ood."  This 
omission  was  merely  formal.  The  oath  In 
either  form  is  substantially  the  same.— People 
vs.  Parent,  189  Cal.  600,  601,  78  Pac  Rep.  428. 

See  par.  17  this  note. 

11.  FBRJITRT  IN  PROBATE}— New  aMdavtt 
of  pnblleatlon«— In  trial  for  perjury  on  probate 
of  will,  petition  for  probate  gave  court  juris- 
diction, and  If  affidavit  of  publication  of  notice 
of  hearingr  was  defective,  court  had  power  to 
hear  evidence  as  to  will,  and  permit  new 
affidavit  of  publicatiOB  to  be  filed  thereafter 
if  necessary.- People  vs.  Rodley.  131  Cal.  240, 
256,   63   Pac.  Rep.  861. 

IS.  SUCTION  STATUTORY  BINACTMKNT 
OF  COMMON  LAW.— This  section  of  code  re- 
quiring, as  indispensable  evidence,  to  convic- 
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tlon  of  perjury,  testimony  of  two  witnesses, 
or  of  one  witness  and  corroborating  circum- 
stances. Is  statutory  enactment  of  rule  which 
preyalled  at  common  law. — Scamman  vs.  Bons- 
lett,  118  Cal.  98,  99,  62  Am.  St.  Rep.  226,  note 
132,  60  Pac  Rep.  272. 

14.  S'WORlf  TO  TBSTIFT  <friiUIjT>*  — -  Be- 
■csee  of  offense^— F*rom  definition  of  perjury 
In  Penal  Code  (1118)  it  Is  of  very  essenca* 
of  offense  that  person  aHegred  to  have  com- 
mitted crime  must  have  been  first  duly  sworn 
that  he  would  "testify,  depose,  or  certify 
trulsr"  before  a  competent  tribunal,  officer,  or 
person.  He  must  have  been  first  duly  sworn 
to  "testify  or  depose  truly"  before  he  could 
have  been  sullty  of  perjury  In  not  testifying 
truly.— People  vs.  Slmpton,  188  Cal.  867,  869, 
€5  Pac  Rep.  834;  People  vs.  Cnnls,  187  CaL 
263,  266,  70  Pac.  Rep.  84. 

1&     TESTIMONY  FALSB,  AJfD  KNOWN  TO 

BE  90.— To  constitute  perjury,  testimony 
given  must  be  false  in  point  of  fact,  and  must 
have  been  given  with  knowledge  that  It  was 


so   false   in  point  of  fact— People   vs.   Wong 
Pook  Sam,  146  Cal.  114,  118,  79  Pac.  Rep.  848. 

!«.  WORD  ''STRONG'' —  Improper  before 
^^eorrolMmitiiig.''— In  trial  under  indictment  for 
perjury  it  was  proper  to  amend  defendant's 
offered  Instruction  44,  as  to  corroboration  nec- 
essary in  perjury  cases,  by  striking  out  word 
••strong"  before  the  words  "corroborating  cir- 
cumstances." The  amendment  places  Instruc- 
tion in  accord  with  statute.  —  People  vs. 
Rodley,  181  Cal.  240,  260,  68  Pac.  Rep.  361. 

17.  WOROS  ^O  HBIiP  MB  GOD'*— Merely 
pledge*— The  words  "so  help  me  God"  are  no 
part  oX  an  oath,  or  thing  sworn  to— that  wit- 
ness will  tell  truth— for  they  do  not  extend 
operation  of  oath.  They  are  part  of  form,  and 
manner,  and  pertain  to  mode  of  administering 
It,  and,  like  kissing  the  Bible  or  raising  the 
hand,  are  merely  the  sanction  or  pledge  that 
substance  of  oath — the  declaration  to  tell  the 
truth — will  be  kept.— People  vs.  Parent,  139 
Cal.  600,  601,  78  Pac  Rep.  428. 

See  par.  11  this  note. 


§  1989.  Wnii  TO  BE  IN  WIUTINO.  A  last  will  and  testament,  except  a 
nnncupatiye  will,  is  invalid,  unless  it  be  in  writing  and  executed  with  such 
formalities  as  are  required  by  law.  When,  therefore,  such  a  will  is  to  be  shown, 
the  instrument  itself  must  be  produced,  or  secondary  evidence  of  its  contents  be 
given. 

History:     Enaotod  Mareh  11,  1878;    amended  Maxeh  24,  1874,  Code  Amdts. 
1873-4,  p.  388. 


As  to  ehlldren  aapravlded  for  ta  wills,  see 
KBRR'S  CYC.  CIV.  CODB  88  1306-1308. 

As  to  ezecntloB  of  wills,  see  KESRR'S  CTC. 
CIT.   CODB   881270-1291    and   notes. 

As  to  iTcneral  proTlsloiis  relating  to  wills, 
see  KBRR'S  CTC.  CIT.  CODB  881867-1877  and 
notes. 

As  to  holo«mplde  wm,  see  KBRR'S  CTC* 
CIT.  CODB  81277  and  note  pars.   1-68. 

As  to  InterpvetatloB  of  wills,  see  KBRB^S 
CYC.  CIT.  CODB  881317-1361  and  notes. 

As  to  pvoltato  of  ioBelKB  wills,  see  anta 
881382-1824  and  notes. 

Aa  to  probate  of  lost  or  destrered  will,  see 
ante  88  1888,  1840  and  notes. 


Aa  to  probate  of  wms,  see  ante  88  1288-1309, 
1822,  1838,  1844  and  notes. 

As  to  probate  of  will,  ^rben  coaelvslTe,  see 
ante  8  1333  and  note. 

Aa  to  two  iFTltaesaes  for  probate  of  lost  will* 
see  ante  8  1839  and  note. 

Tbat  doetunent  "was  iBtoaded  by  testator  to 
be  his  laat  will  may  be  fully  established  by 
the  initial  clause  thereof,  and  the  wrltingr  by 
him  of  his  name  in  that  clause  is  itself  suffi- 
cient signature. — Bstate  of  Camp,  134  Cal.  233, 
287,  66  Pao.  Rep.  227.  See  Estate  of  Stratton, 
118  CaL  618,  44  Paa  Rep.  1028. 


§  1970.    WILL,  HOW  BBVOKED.    A  written  will  cannot  be  revoked  or  altered 
otherwise  than  as  provided  in  the  Civil  Code. 

History:     Enaeted  Marob  U,  1872;    amended  ICareh  24,  1874,  Code  Amdts. 
1873-4,  p.  388. 


1.  Applied,  eited,  eonstmed,  referred  to. 

2.  Doctrine  of  implied  revocation  abrogated. 

1.  APPLIBII,  CnEVD,  CONSTRUSD,  RB« 
FBRRBD  TO,  ete..  In:  Collier  vs.  Steinhart,  SI 
Cal.  116,  117  (applied);  Bstate  of  Comassl,  107 
Cal.  1,  6,  40  Paa  Rep.  16,  28  Lb  R.  A.  414 
(construed). 

As  to  reroeattoa  or  alterafloa  of  wm,  see 
KBRR'S  CTC.  GTV.  CODB  {§1292-1206.  and 
notes;  and  mono^rraphlc  note  28  Am.  St.  Rep. 
244-262. 


2.  DOCTRIIfB  OF  IMFLIBB  RBTOCATIOir 
ABROGATED. — ^The  efPect  of  provision  of  this 
section  is  to  do  away  with  doctrine  of  implied 
revocation,  which  was  for  so  many  years  a 
subject  of  controversy  in  Bn^lish  courts,  and 
which  in  many  of  states  of  this  country  Is 
still  permitted,  under  clause  in  their  statutes 
authorising  revocation  to  be  "implied  by  law 
from  subsequent  chancres  in  the  conditions  or 
circumstances  of  the  testator." — Bstate  of 
ComSLSSi,  107  Cal.  1,  6,  40  Pac.  Rep.  16,  28  L. 
R.  A.   414. 


§  1971.    TRANSFER  OF  REAL  PROPERTY  TO  BE  IN  WRITINO.    No  estate 
or  interest  in  real  property,  other  than  for  leases  for  a  term  not  exceeding  one 
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year,  nor  any  trust  or  power  over  or  concerning  it,  or  in  any  manner  relating 
thereto,  can  be  created,  granted,  assigned,  surrendered,  or  declared,  otherwise 
than  by  operation  of  law,  or  a  conveyance  or  other  instrument  in  writing,  sub- 
scribed by  the  party  creating,  granting,  assigning,  surrendering,  or  declaring  the 
same,  or  by  his  lawful  agent  thereunto  authorized  by  writing. 

History:     Enacted  March  11,  1872;   r^ealed  by  Code  Commifision,  Act  Maroh 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  251,  act  held  unconstitutionaly  see  histo ry» 

§  5  ante. 


.   1.  Applied,  cited,  eonstmed,  referred  to. 
[   2.  Estoppel  fro'kn  participation. 

3.  Evidence  of  executed  parol  gift,  and  adverse 

possession. 

4.  Express  trust,  not  created  by  parol  agreement. 

5.  Same — Complaint  to  establish  trust  by  parol, 

demurrable. 

6.  Same — Trust  must  be  in  writing  or  by  opera- 

tion of  law. 

7.  Bight  of  way  for  irrigation  ditch — ^An  interest 

in  realty. 

8.  Section  transcript  of  former  law. 

9.  Water-rights — Are  realty— Oral  contract  par- 

tially performed. 

1.  APPLIISD,  CITBD,  CONSTRUBD,  BB- 
FERRED  TO,  etc.,  in:  Forrester  vs.  Flores,  64 
Cal.  24.  26,  28  Pac.  Rep.  107  (cited);  Frink  vs. 
Roe,  70  Cal.  296,  317,  11  Pac  Rep.  820  (con- 
strued); Barr  vs.  O'Donnell,  76  CaL  469,  471, 
18  Pac.  Rep.  429  (applied);  Breckinridgre  vs. 
Crocker,  78  Cal.  629,  684,  21  Pac.  Rep.  179 
(cited);  Hasshaeren  vs.  Hasshaffen,  80  Cal.  614, 
618,  22  Pac.  Rep.  294  (construed);  Mannlner  vs. 
Franklin.  81  Cal.  205,  206,  207,  22  Pac.  Rep. 
650  (cited);  Hayes  vs.  Fine,  91  Cal.  891,  898, 
27  Pac.  Rep.  772  (cited);  Smith  vs.  Mason,  122 
Cal.  426,  427,  56  Pac.  Rep.  148  (cited);  Siddall 
▼8.  Halght,  132  Cal.  320,  322.  64  Pac.  Rep.  410 
(construed);  Rlchey  vs.  East  Redlands  W.  Co., 
141  Cal.  221,  228,  74  Pac'  Rep.  754  (cited); 
Blckerdlke  vs.  State,  144  Cal.  698,  702,  78  Pac 
Rep.  277  (applied):  Continental  B.  &  L.  Assoc 
vs.  Wilson,  144  Cal.  776,  782,  78  Pac  Rep.  264 
(referred  to);  Bree  vs.  Wheeler  (Cal.  App. 
July  16.  1906).  87  Pac.  Rep.  265  (cited); 
Bashore  vs.  Mooney  (Cal.  App.  Auff.  80, 1906), 
87   Pac.  Rep.   553   (applied). 

As  to  agreement  for  leaae  or  miIo  of  roal 
property,,  see  post  S  1973  subd.   5  and  note. 

As  to  asreement  In  writlnsr,  whett  iBvalld, 
see  post  8  1978  and  note. 

As  to  constmctlon  of  tills  aeetloi!*  see  post 
S  1974. 

As  to  contract  for  ezchaairc  of  land,  see 
monoirraphic  note  6  L.  R.  A.  246. 

As  to  contract  to  transfer  Interest  la  realty, 
see  monogrraphic  note  3  Lt.  R.  A  887. 

As  to  creation  of  trust  In  real  property,  see 
KERR'S  CYC.  CIY.  CODB2  S  862  and  note  pars. 
1-411. 

Aa  to  ffrant  of  real  eatate,  see  KBRR'S  OYO. 
CIV.  code:  SS  1053-1060  and  notes. 

Aa  to  mode  of  tranafer»  see  KBRR'S  CYO. 
CIT.   CODB   §§  1052-1060   and   notes. 

Aa  to  Tdialaitcs  of  tmnafcr  of  certain  eo- 
tatea,  see  KBRR'S  CYC.  CIV.  CODB  {1091  and 
note   pars.   1-26. 

Aa  to  restriction  npon  acctlon,  see  post  S  1972. 

Aa  to  tranafer  of  real  propcrtrt  seeKBRR'S 
CYC.   CIV.  CODE  §5  1091-1096   and   notes. 


Aa  to  tnat  In  rdatlon  to  real  propertTy  l^our 
created,    see    KJQRR'S    CYC    CIV.    CODE    9  862 

and  note. 

As  to  nndellTcred  deed  aa  memorandnm  t» 
aatiafsr  statute  of  frauds,  see  monoerraphic  note 
22  L.  R.  A  278. 

2.     ESTOPPEL     FROM     PARTICIPATIOTir. — 

The  claim  that  in  no  event  could  an  advance- 
ment operate  as  a  Hen  upon  Mrs.  Wilson's 
property,  without  her  consent  thereto  ex- 
pressed in  writlnsTt  her  hushand  having  no 
authority  in  wrltinfir  to  charge  her  as  agent 
as  required  by  this  section,  is  not  tenable, 
where  she  had  slgrned  certain  deeds  of  trust, 
and  taken  part,  personally,  in  placing  the 
matter  of  encumbrances  in  the  hands  of  a 
trust  company  to  be  paid,  and  had  received 
the  benefit  of  that  payment,  and  she  cannot 
therefore  be  heard  now  to  say  that  she  did 
not  authorize  it  in  writing. — Continental  B.  8b 
Jj,  Assoc  vs.  Wilson,  144  Cal.  776,  782,  78  Pac 
Rep.   254,  257. 

5.  EVIDENCE  OF  EXECUTED  FAAOI^ 
GIFT,  AND  ADVERSE  POSSESSION.— While  a 

title  to  land  may  not  be  proven  by  evidence 
of  a  verbal  gift  merely,  yet  evidence  of  an 
unexecuted  parol  gift  of  land  and  possession 
thereunder  is  admissible  to  perfect  title  by 
adverse  possession. — Siddall  vs.  Haight,  1S2 
Cal.  820,  822,  64  Pac.  Rep.  410. 

4.  EXPRESS  TRUST  NOT  CREATED  BY 
PABOI«  AOREB]IIENT«— Where  an  action  is 
brought  to  establish  a  trust  in  relation  to 
certain  real  property,  and  the  complaint  did 
not  state  facts  showing  an  express  tr\xst  in 
favor  of  the  plaintifC,  such  a  trust  can  be 
created  only  by  the  instrument  In  writing, 
subscribed  by  the  party  creating  it.  If  land 
be  conveyed  by  an  absolute  deed,  no  express 
trust  in  favor  of  the  grantor  can  be  raised  by 
proof  of  a  parol  agreement  by  the  grantee  to 
hold  the  property  In  trust,  or  reconvey  It. — 
Barr  vs.  O'Donnell,  76  Cal.  469,  471,  18  Pac. 
Rep.  429;  Hasshagen  vs.  Hasshagen,  80  Cal. 
614,  618,  22  Pac.  Rep.  294. 

6.  Complaint  to  eatabllah  tmat  by  parol, 
demnrrable. — ^If  it  appears  from  the  face  of 
the  complaint  brought  to  establish  a  trust  that 
the  alleged  trust  rests  in  a  parol  agreement  to 
reconvey,  the  defense  of  the  statute  of  frauds 
may  be  taken  advantage  of  on  demurrer. — 
Barr  vs.  O'Donnell.  76  Cal.  469,  471,  18  Pac. 
Rep.  429:  Hasshagen  vs.  Hasshagen,  80  Cal. 
514,  518,  22  Pac.  Rep.  294. 

0.  Trust  moat  be  in  writing,  or  by  opera* 
tlon  of  law. — In  an  action  brought  to  declare 
an  express  trust  In  land.  It  is  necessary  for 
the  plaintiff  to  prove  that  the  trust  attempted 
to  be  established  was  created,  or  declared  in 
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wrltinff.  or  by  operation  of  law.— Hasshagren 
V8.  Hasshafiren,  80  Cal.  514,  518,  22  Pac.  Rep. 
294;  Moore  vs.  Hamerstaff,  109  Cal.  122,  124. 
41  Pac.  Rep.  806;  Smith  vs.  BCason,  122  Cal.  426, 
427,  55  Pac.  Rep.  14S. 

7.  RIGHT  OF  WAY  FOR  IRRIGATION 
'  DITCH — Ab  lAterest  In  real  property  within 
2  above  section. — ^Bashore  vs.  Mooney  (Cal.  App. 
I    Aug.   30,   1906),   87  Pac.   Rep.   568. 

See  par.   9  this  note. 

8.  SBCTION  TRANSCRIPT  OF  FORMBR 
;  ILAW.— This  section  is  but  transcript  of  the 
i  former  law  on  subject.  Certainly  one  party 
^  to    written    contract    cannot    at    time    of    Its 


execution,  or  thereafter,  destroy  such  written 
contract  or  deed  by  declaringr  In  absence  of 
party  with  whom  he  had  contracted  or  to 
whom  he  had  conveyed  that  his  contract  or 
deed  was  not  intended  to  operate  accordingr  to 
Its  tenor  and  eflTect.— Frink  vs.  Roe,  70  Cal. 
296,  817,  11  Pac.  Rep.  820. 

9,  'WATEUURIGHTS  —  Are  realty  within 
provisions  of  above  section,  but  an  oral  agree- 
ment has  been  acted  on  and  partially  per- 
formed, a  court  of  equity  will  protect  the 
rigrhts  of  the  parties.— Bree  vs.  Wheeler  (Cal. 
App.  July  16,  1906),  87  Pac.  Rep.  266. 


§  1972.  LAST  SECTION  NOT  TO  EXTEND  TO  CERTAIN  CASES.  The  pre- 
ceding  section  must  not  be  construed  to  affect  the  power  of  a  testator  in  the  dis- 
position of  his  real  property  by  a  last  will  and  testament,  nor  to  prevent  any  trust 
from  arising  or  being  extinguished  by  implication  or  operation  of  law,  nor  to 
abridge  the  power  of  any  court  to  compel  the  specific  performan(5e  of  an  agree* 
ment,  in  ca^e  of  part  performance  thereof. 

History:  Enacted  March  11,  1872;  repealed  liy  Ck)de  Commission,  Act  March 
S,  1901,  Stats,  and  Amdts.  1900-1,  p.  251,  act  held  unconstitutional,  see  history, 
fi5  ants. 


1.  Applied,  cited,  eonstmed,  referred  to. 

2.  Specific  performance,  after  part  performance. 

1.  APPIilBD,  CITBIl^  GON8TRVBD,  RE3- 
FERRCSD  TO,  etc.,  in  Forrester  vs.  Flores,  64 
Cal.  24,  26,  28  Pao.  Rep.  107  (cited);  Day  vs. 
Cohn,  66  Cal.  508,  509,  4  Pao.  Rep.  611  (ap- 
plied); Hill  vs.  Den«  121  Cat  42,  44,  58  Paa 
Rep.  642   (construed). 

Am  to  speette  psrforouuiee  of  o1iUsatloB% 
•ee  KERR'S  CYO.  OTV.  CODES  §8884  et  seq. 
and  notes. 


a.  SPECIFIC  PBRFORUAlfCBt  AFTBR 
PART  PBRFORBIAICCSL— An  oral  contract  for 
the  sale  of  real  property,  or  of  an  Interest 
therein.  Is  invalid  under  the  statute  of  frauds 
(§  1978  post).  But  suoh  contract  may,  never- 
theless, he  executed  hy  the  parties  to  it,  and 
its  specific  performance  may  be  compelled  by 
a  oourt  of  equity  in  case  there  has  been  a 
part  performance  thereof.— Hill  vs.  Den,  121 
Oa.  42.  44»  63  Pac.  Rep.  642. 


§1978.  AOBEEHENT  NOT  IN  WBITINO,  WHEN  INVALID.  In  the  following 
eases  the  agreement  is  invalid,  unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing  and  subscribed  by  the  party  charged,  or  by  his  agent.  Evi- 
dence, therefore,  of  the  agreement  cannot  be  received  without  the  writing  or  sec- 
ondary evidence  of  its  contents: 

1.  An  agreement  that  liy  its  terms  is  not  to  be  performed  within  a  year  from  the 
making  thereof; 

2.  A  special  promise  to  answer  for  the  debt^  default,  or  misoarria^^e  of  another, 
except  in  the  cases  provided  for  in  section  twenty-seven  hundred  and  ninety-four 
of  the  CSvil  Code ; 

3.  An  agreement  made  upon  oonsideration  of  marriage,  other  than  a  mutual 
promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things  in  action,  at  a  price 
not  less  than  two  hundred  dollars,  unless  the  buyer  accept  and  receive  part  of 
such  goods  and  chattels,  or  the  evidences,  or  some  of  them,  of  such  things  in  action, 
or  pay  at  the  time  some  part  of  the  purcha9e-money ;  but  when  a  sale  is  made  by 

•  auction,  an  entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of  the  sale,  of 
the  kind  of  property  sold,  the  terms  of  sale,  the  price  and  the  names  of  the  pur- 
chaser and  person  on  whose  account  the  sale  is  made,  is  a  sufficient  memorandum; 

5.  An  agreement  for  the  leasing  for  a. longer  period  than  one  year,  or  for  the 
sale  of  real  -property  or  of  an  interest  therein ;  and  such  agreement,  if  made  by 
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an  agent  of  the  party  sought  to  be  charged,  is  invalid,  unless  the  authority  of 
the  agent  be  in  writing,  subscribed  by  the  party  sought  to  be  charged. 

History:  Enacted  March  11,  1872;  repealed  by  Code  Commitsion,  Act  Mareh 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  251,  act  held  unconstitutional,  gee  history^ 
§  5  ante. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Memorandum  admissible,  with  evidence  of  as- 

sent. 

3.  Same— Must  be  signed  by  party  to  be  charged. 

4.  Oral  contract  for  sale  of  interest  in  real  prop- 

erty, invalid. 

5.  Parties  assenting  to  terms,  bound  by  writing. 

6.  Same — ^Evidence  of  assent  may  be  rebutted. 

7.  Statute  determines  what  is  compliance. 

8.  Same— Inapplicable,   immediate    delivery   and 

part  payment. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TTO,  etc..  in  Forrester  vs.  Flores,  64 
Cal  24.  26,  28  Pac.  Rep.  107  (cited);  Cannoh 
vs.  Handley,  72  Cal.  188.  144,  18  Pac.  Rep.  316 
(applied);  McDonald  vs.  Huff.  77  Cal.  279.  282. 
19  Pac.  Rep.  499  (cited);  Breckinridge  vs. 
Crocker.  78  Cal.  529.  534,  21  Pac.  Rep.  179 
(cited):  Hayes  vs.  Fine.  91  Cal.  «91.  398.  27 
Pac.  Rep.  772  (cited);  Byers  vs.  Locke.  93 
Cal  4^93.  495,  29  Pac.  Rep.  119  (applied);  Mat- 
Ungly  vs.  Pennie.  105  Cal.  514.  519,  45  Am. 
St  Rep.  87.  39  Pac.  Rep.  200  (applied);  Rogers 
vs.  Schulenburg.  lU  Cal.  281.  285.  43  Pac.  Rep. 
899  (referred  to);  Adams  vs.  Weaver.  117  Cal. 
42  47  48  Pac.  Rep.  972  (applied):  Hill  vs. 
Den.  121  Cal.  42.  44,  53  Pac.  Rep.  642  (cited); 
Nlles  vs.  Hancock.  140  Cal.  157.  159.  73  Pac. 
Rep.  840  (applied);  Bree  vs.  Wheeler  (Cal. 
App.  July  16.  1906).  87  Pac.  Rep.  256  (cited). 

As  to  a»reeme»t  tor  sale  ©t  sooda,  see 
KERR'S  CYC.  CIV.  CODE  S  1739  and  note. 

Same-Anetioii  sale.-See  KERR'S  CYC.  CIV. 
CODE  8  1798  and  note;  also  KERR'S  OYO.  POI-. 
CODE    9  3292. 

A»      to      aKreement      to      maiwifactMe, 
KERR'S  CYC.  CIV.  CODE  fi  1740  and  note 

As  to  terecment  ledueod  to  wrttla« 
the  whole,  see   ante  J  1856  and  note. 

As  to  attachments  In  actions  upon  a  contract 
not  secured  by  a«y  mortsndre,  or  Iton,  o» 
pledge,  see  ante  §537  and  note. 

Aa  to  anctloneer's  memorandum  of  sale* 
effect  of,  see  KERR'S  CYC.  CIV.  CODE  §1798; 
and  KERB'S   CYC.  POIi.  CODE  §8292. 

A«  to  constmctlon  of  instmments,  see  ante 
§  1858  and  note. 

A«  to  constametlon  of  iaacwMTO  •*  «  wjritln«» 
Bee  ante  §§1867-1866  and  notes. 

As  to  contract  for  partition  of  detached 
fracts  of  land,  see  KERR'S  CYC.  dV.  CODE 
18384  and  note  par.  36. 

,    Am  to  Tvhen  contract  In  writing  takes  effect, 
tee  KERR'S  CYC.  CIV.  CODE  §  1W6  and  note. 

A.  to  contract  to  manofactnre  ^^^^ 
rlnU  fnmUhed  by  manufactorer,  see  KERR  S 
CYC.   CIV.   CODE  §1740    and   note. 

A«  to  contract  to  aell  pccsonal  property,  see 
KERR'S   CYC.   CIV.   CODE   §1739    and   note. 

A.  to  contracts,  how  to  be  Interpreted,  see 
KERR'S   CYC.   err.  CODE  §1636   and   note. 

As  to  contraoU,  nature  of,  manner  of  creat- 
ine. Interpretation  of,  or  lawful  extinction  of, 


see 


see  KERR'S  CYC.  CIV.  CODE  §§  1649-1701  and 
notes.  ' 

Aa  to  contracts  not  In  writing  thronsli  fravd, 
see  KERR'S   CYC.  CIV.  CODE  §  1623. 

Aa  to  contracts  not  to  be  performed  wlthla 
one  year,  see  monographic  notes  3  L.  R.  A 
889;  7   L.  R   A.   784;   11   L.  R.  A.   621. 

Aa  to  the  conveyance  of  real  estate  by 
ozeevtora  and  admlnlstratora.  In  certain  cases, 
see  ante  §§  1597-1607  and  notes. 

Aa  to  decedent'o  contract  to  pnrehi 
see  ante  §§  1665-1668   and  notes. 

As  to  defenae  fonnded  on  written  li 
monto  set  oat  In  answer,  its  execution  ad- 
mitted, unless  denied  by  plaintiff  under  oath, 
see  ante  §  448  and  note. 

Aa  to  e«sacenient  to  anower  for  obHsatloa 
of  another  to  be  In  wrltlnsr,  exceptions  to,  see 
KERR'S   CYC.   CIV.  CODE  §2794   and   note. 

Aa  to  extinction  of  vrrltten  contracta  by  can- 
celation, see  KERR'S  CYC.  CIV.  CODE  §  1699. 

As  to  extinction  of  written  contract  by  naan- 
thorlsed  alteration,  see  KEntR'S  CYC.  CIV. 
CODE   §  1700. 

As  to  snaraaty  by  exocotor,  see  ante  §  1612 
and  note. 

As  to  irnaranty  to  be  In  wvlttair,  see  KERR'S 
CYC.  CIV.  CODE  §§  2798.  2794  and  notes. 

As  to  Interpretation  of  'written  eontracts. 
Intention  of  parties  ascertained  from  wrltlas 
alone,  see  KERR'S  OTC  OIV.  CODE  §  1689  and 
note. 

As  to  Joinder  of  actions  to  recoTor  spedfle 
real  property,  see  ante  §  427  and  note. 

As  te  lease  for  more  than  one  year,  see 
monographic  note  7  Lk  R.  A.  671. 

As  to  lease  to  commence  at  a  fvtvre  tlaic, 
see  monographic  no^e  10  It.  R.  A.  786. 

Aa  to  limitation  of  actions  on  nnwrfttea 
contracts,  see  ante  §  839  and  note. 

As  to  limitation  of  actions  on  written  oon» 
tracts,  aee  ante  §  837  and  note. 

As  to  limitation  of  actions  on  written  con- 
tracts exeeated  out  of  the  state,  see  ante  §  339 
and  note. 

As  to  memorandnm  of  contract,  see  mono- 
ffraphle  notes  2  L.  R.  A.  812;  11  Ia  R.  A.  07. 
148. 

As  to  obligation  arlalnir  from  contract,  see 
ante  §  116  -and  note. 

Aa  to  offer  In  wrftlnir  e^nlvalent  to  paynftcat 
and  fnldlment  of  contract,  see  post  §  2074  and 
note. 

As  to  parol  cadence  to  explain  aa  extrinsic 
ambl^rulty,  or  establish  frand,  see  ante  §  1856 
and  note. 

As  to  presrentlns  by  frand  contract  belair 
pnt  la  writing,  see  KERR'S  CYC.  CIV.  CODS 
§  1628  and  note. 

As  to  possibility  of  performance  within  a 
year,  see  monogrraphic  note  3  L.  R.  A.   389. 

As  to  promise  aa  affecting  snaranty  of  oo^ 
tract  of  a  person  under  disability,  see  mono- 
graphic note  33  L.  R.  A.  259. 

Aa  to  promise  of 
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t»  aMwttr  damasefl  er  pay  debts  of  testator  or 
Intestate  to  be  la  wiltfas,  see  ante  {1612  and 
note. 

As  to  promise  to  aaswer  for  debts  or  dofaalt 
of  anotber,  see  monographic  note  6  L.  R.  A. 
617. 

As  to  soTerai  actloas  brottirbt  on  stasle  la- 
otrameat  la  wrltlas  to  earrjr  ooats  la  bat  oas^ 
see  ante  {1023  and  note. 

As  to  saeeesslve  aetloas  oa  tbo  same  eoa- 
tracty  see  ante  8  1047  and  note. 

As  to  wbat  contracts  n&ost  be  in  wrftlas^ 
see  KERR'S  CYC.  CIV.  CODES  1 1624  and  note. 

As  to  writtea  words  eoatrolUair  '  tlioao 
printed  la  a  blank  fona,  see  ante  §1862  and 


As  to  written  eoatraetSy  bow  modllledy  see 
KBRR'S  CTC.  Cnr.  CODB  §1698  and  note. 

Tbat  writtea  coatraets  sapersede  all  aeso- 
tlatlons  or  stlpnlatlons,  see  KBRR'8  CTC.  CTV. 
C70DB   S 1626    and    note. 

2.      MBMORANDUM       ADMISSIBI«By      WITH 
BV1DE3NCB     OF     ASSBNT.  —  Where     plaintiff 
made    an    oral    statement,    to    do    precisely   as 
contained   in    the  memorandum   in   writing,   it 
would  have  been  admissible  in  evidence.     The 
fact   that  he  made  it   In   writing  and  gave  it 
to.  or  left  it  with,  defendant,  does  not  render 
it  less  admissible,  where  there  was  sufBcient 
evidence  of  assent  on  the  part  of  the  defend- 
ant to  entitle  the  instrument  to  admission  in 
evidence. — Dupuy  .vs.    Macleod    (Oal.    Aug.    25, 
1893).   33  Pac.  Rep.   1115,  1117. 
S.     Mast  be  slgaed  by  party  to  be  ebarged.<— 
1  As  evidence  to  avoid  the  statute  of  frauds,  a 
I  "written  memorandum  of  the  contract'*  is  de- 
I  fective  if  it   is  not  signed  by  the  defendant, 
i  the  party   to  be  charged  thereby. — Dupuy   va 
Macleod  (Cal.  Aug.  25,  1893),  33  Pac.  Rep.  1116^ 
1116. 

4.  ORAI<  CONTRACT  FOR  SAI^B  OF  IN- 
TBRBlST  IN  RBALi  PROFBRTY,  INVALID.— 
There  is  and  can  be  no  dispute  upon  the 
proposition  that  an  oral  contract  for  the  sale 
of  real  property,  or  of  an  interest  therein.  Is 


invalid  under  the  statute  of  frauds.— Hill  vs. 
Den,  181  Cal.  42,  44.  62  Pac.  Rep.  642. 

&  PARTIB8  A8SBNTING  TO  TBRM8, 
BOUND  BT  WRITING.— Parties  entering  into 
any  contract  may  reduce  its  terms  to  writing, 
or  may  refer  to  some  other  writing,  already 
in  existence,  as  containing  the  terms  of  their 
agreement:  and,  when  they  do  so,  they  are 
bound  by  what  is  written,  whether  signed  by 
them  or  not.  This,  of  course,  assumes  that 
the  parties  assent  to  the  contract  as  written. — 
Dupiiy  vs.  Macleod  <GaL  Aug.  25,  1893).  88 
Paa  Bop.  1118,  1117. 

d.    Brldeace   of   assent   may   bo   rebntted.-— 

Where  there  was  sufficient  evidence  of  assent, 
on  the  part  of  defendant,  to  the  terms  of  a 
contract  in  writing  to  entitle  the  instrument 
to  admission  in  evidence,  and  there  was  evi- 
dence upon  the  part  of  defendant  tending  to 
show  that  he  never  assented  to  an  agreement 
in  writing,  as  set  out,  not  having  been  signed 
by  him,  such  evidence  was  admissible;  and  it 
remained  for  the  court  to  pass  upon  the  issue 
thus  raised. — Dupuy  vs.  Macleod  (Cal.  Aug.  25, 
1898),  88   Pac.   Rep.   1116,   1117. 

7.  8TATUTB  DBTBRMINBS  WHAT  18 
COMPLIANCB.— A  writing  to  satisfy  the 
statute  of  frauds  is  one  thing;  a  writing  which 
is  admissible  in  evidence,  as  to  some  of  the 
facts  of  the  sale,  is  or  may  be  quite  a  different 
thing.  Beyond  determining  what  shall  be  a 
sufficient  compliance  with  the  statute,  the 
legrislature  has  not  attempted  to  change  the 
principles  of  law  of  evidence  relating  to  writ- 
ten coptracts. — Dupuy  vs.  Macleod  (Cal.  Aug. 
26,  1893),  28   Pac.  Rep.   1116,   1117. 

&  laapplleable,  imaicdiate  dellveiT  and 
part  payment. — ^The  statute  of  frauds  is  not  a 
defense  where  there  is  immediate  delivery  of 
all  goods  sold  to  the  purchaser,  who  there- 
after retains  possession  and  makes  payment 
thereon  of  part  of  the  purchase  price,  to  the 
plaintiff.— Dupuy  vs.  Macleod  (Cal.  Aug.  26, 
1893),  33  Pac.  Rep.  1116,  1116. 


§  1974.  BEPREBENTATION  OF  CBEDTIT  BT  WBITING.  No  evidence  is  ad- 
missible to  charge  a  person  upon  a  representation  as  to  the  credit  of  a  third  person, 
unless  such  representation,  or  some  memorandum  thereof,  be  in  writing,  and  either 
subscribed  by  or  in  the  handwiting  of,  the  party  to  be  charged. 

History:  Enaeted  March  11,  1872;  repealed  by  Code  Commission,  Aet  March 
8,  1901,  Stata  and  Amdu.  1900-1,  p.  251,  aet  held  onooiiBtitational,  im  history, 
fi5  ante. 


CHAPTER  Vn. 

CONCLUSIVE   OR   UNANSWBRABLB   EVIDBNCni 
S  1978.    Conelnsive  or  onanswezable  evidence. 

§1978.    OONOLUSIVE  OB  UNANSWEBABLE  EVIDENOE.     No  evldenoe  is 
by  law  made  conclusive  or  unanswerable,  unless  so  declared  by  this  oode. 

History:     Enaeted  March  11, 1872. 
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TITLE  in. 

OF  THE  PRODUCTION  OF  EVIDENCE. 

.Chapter  I.    Bt  Whom  to  be  Produced,  §S  1981,  1982. 
II.    Means  of  Pboduction,  §S  1935-1997. 
IIL    Manner  or  Pboduotion,  §S  2002-2064. 

CHAPTEE  L 

BY    WHOM    TO    BE    PRODUCED. 
1 1981.    Bvtdenoa  to  be  produced,  by  whom.      8  1982.    Wrltlngr  altered,  who  to  explain. 

§  1981.    EVIDENOE  TO  BE  PRODUCED,  BT  WHOM.    The  party  holding  the 
afl&rmative  of  the  issue  must  produce  the  evidence  to  prove  it;  therefore,  the  bur- 
den of  proof  lies  on  the  party  who  would  be  defeated  if  no  evidence  were  given 
on  either  side.  History:    Enacted  March  11, 1872. 


I 


1.  Applied,  cited,  construed,  referred  to. 

2.  Construed  in  harmony  with  S  1869  ante. 

3.  Contestant  of  will — Charging  insane  delusions 

has  burden  of  proof. 

4.  Same — Negative  allegations,  no  evidence  un- 

less essential. 

5.  Defendant    must    prove    new    matter,    though 

negative. 

6.  Possession,  burden  of  proof  on  party  relying 

on  it. 

7.  Presumption  needs  no  evidence,  until  rebutted. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RB- 
FE:RRED  to,  etc..  In:  Wyrick  vs.  W«ck.  68 
Cal.  8,  10,  8  Pac.  Rep.  522  (applied);  Wilson 
vs.  California  G.  R.  Co.,  94  Cal.  166.  175,  29 
Pac.  Rep.  861,  11  L.  R.  A.  685  (construed); 
Goodwin  vs.  Scheerer,  106  Cal.  690.  697.  40 
Pac.  Rep.  18  (construed);  Estate  of  Scott,  128 
Cal.  67,  63,  60  Pac.  Rep.  527  (construed);  Os- 
erood  vs.  Los  Angeles  T.  Co..  137  Cal.  280,  283, 
92  Am.  St.  Rep.  171,  70  Pac.  Rep.  169  (cited): 
Estate  of  Latour,  140  Cal.  414,  421,  78  Pac. 
Rep.    1070.    74   Id.    441    (construed). 

As  to  alllrniativ«  only  to  be  proved,  see  ante 
i  1869   and   note. 

2.  CONSTRUED  IN  HARMONY  WITH  §  1809 

ANTE.—While  the  logic  of  this  section  seems 
a  little  obscure,  the  conclusion  is  in  harmony 
with  §1869  ante,  and  doubtless  the  whole  sec- 
tion was  intended  to  be  so  and  should  be  so 
construed. — Wilson  vs.  California  C.  R.  Co..  94 
Cal.  166,  175.  29  Pac.  Rep.  861.  11  L.  R.  A.  685. 

3.  CONTESTANT  OF  WILLr— Charslne  in- 
sane delusions,  has  burden  of  proof. — Where 
probate  of  will  and  codicils  was  contested  on 
the  ground  that  the  testatrix  at  the  time  of 
their  execution  was  under  certain  Insane  de- 
lusions in  reference  to  her  husband,  the  bur- 
den of  proof  was,  under  this  section,  upon  the 
contestant  to  establish  the  existence  of  those 
delusions,  and  It  was  Incumbent  upon  him  to 
present  to  the  court  evidence  in  their  support 
which  would  overcome  the  presumption  that 
the  testatrix  was  sane  at  the  time  of  making 
the  will.— Estate  of  Scott.  128  Cal.  57,  62.  60 
Pac.  Rep.  627:  Estate  of  Kendrick.  130  Cal. 
360,  368.  62  Pac.  Rep.  605:  Estate  of  Calef.  139 
Cal.     673,     675.    73    Pac.     Rep.     539;    Estate    of 


Latour,  140  Cal.  414,  430,  73  Pac.  Rep.  1070,  74 
Id.  441. 

4.  Neiratlve  allesatloiis,  no  evidenee  unless 
MiaentlaL'— The  provision  of  this  section  ap- 
plies to  the  trial  of  a  will  contest.  Contestant, 
being  the  plaintiff  in  the  proceeding,  must 
prove  his  affirmative  allegation,  but  he  need 
erive  no  evidence  ,in  support  of  any  negative 
allegation,  unless  such  negative  allegation  is 
an  essential  part  of  the  statement  of  the  i 
right,  or  title,  on  which  his  cause  of  sction 
is  founded. — Estate  of  Latour.  140  Cal.  414, 
430,  73  Pac.  Rep.   1070.  74  Id.  441. 

5.  DEFENDANT  MUST  PROVE  NEW  MAT- 
TER, THOUGH  NEGATIVE.— As  a  general  rule 
the  burden  is  on  the  de'fendant  to  prove  new 
matter  alleged  as  a  defense,  even  though  it 
requires  proof  of  a  negative.— Wilson  vs.  Cali- 
fornia C.  R.  Co..  94  Cal.  166.  172.  29  Pac.  Rep. 
861.  11  L.  R.  A.  686:  Dieterle  vs.  Bekln.  14S 
Cal.  683.  688.  689.  77  Pac.  Rep.  664.  See  State  vs. 
Rocky  Mt.  B.  T.  Co..  27  Mont.  394,  400,  71  Pac. 
Rep.   311. 

6.  POSSESSION,  BURDEN  OF  PROOF  ON 
PARTY  RELYING  ON  IT.— -In  any  legal  pro- 
ceeding, in  which  the  fact  whether  a  particular 
parcel  of  land  was  or  was  not  then  held  in 
actual  possession  becomes  material,  it  must 
be  established  by  that  party  who  relies  upon 
the  fact  as  an  affirmative  issue  in  support  of 
his  claim,  or  defense. — Goodwin  vs.  Scheerer. 
106  Cal.  690,  697.  40  Pac.  Rep.  18. 

7.  PRESUMPTIONS  NEED  NO  EVIDENCE 
UNTIL  REBUTTED.— With  respect  to  such 
issues  as  insanity,  undue  influence,  fraud,  or 
duress,  this  section  supports  the  case  of  the 
proponent  of  the  will  in  the  same  way.  and  for 
the  same  i^eason.  that  it  sustains  the  con- 
testant upon  the  issue  of  due  execution,  publi- 
cation, and  attestation.  And.  therefore,  though 
the  proponent  must,  in  conformity  to  the  rule 
of  pleading,  allege  soundness  of  mind  and 
absence  of  duress,  etc..  he  is  exempt  by  the 
rule  of  evidence  from  the  necessity  of  proving 
these  allegations  until  some  evidence  is  pro- 
duced tending  to  overthrow  the  presumption 
in  favor  of  sanity,  and  against  duress,  fraud, 
and  undue  influence. — Estate  of  Latour,  140 
Cal.   414,   432.   73   Pac.  Rep.   1070,  74  Id.  44l. 


t 
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▲liTBSIUDD    WRITING— SUBPOSN A,    DEFINBD.  (24M>7)        §§  1982, 108S 


§  1982.  WRITINO  ALTERED,  WHO  TO  EXPLAIN.  The  party  producing  a 
writing  as  genuine  which  has  been  altered,  or  appears  to  have  been  altered,  after 
its  execution,  in  a  part  material  to  the  question  in  dispute,  must  account  for  the 
appearance  or  alteration.  He  may  show  that  the  alteration  was  made  by  an- 
other, without  his  concurrence,  or  was  made  with  the  consent  of  the  parties  affected 
by  it,  or  otherwise  properly  or  innocently  made,  or  that  the  alteration  did  not 
change  the  meaning  or  language  of  the  instrument.  If  he  do  that,  he  may  give 
the  writing  in  evidence,  but  not  otherwi;  e. 

History:     Enacted   March   11,   1872,   re-enactment    of    §448    Practice    Act; 
amended  hy  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.   1900-1, 
p.  251,  act  held  unconstitutional,  see  history,  §  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Deed,  apparently  altered  in  material  respect, 

inadmissible. 

3.  Mutilation,  or  cancelation,  on  note,  explained. 

1.  APPLIED,  CITBD,  CONSTRVBD,  RB- 
PERRBSD  TO,  etc..  In:  Miller  vs.  Luco,  80  Cal. 
257,  265,  22  Pac.  Rep.  195  (construed);  Burdell 
vs.  Taylor,  89  Cal.  613,  616,  26  Pac.  Rep.  1094 
(cited);  Steinhart  vs.  National  Bank,  94  Cal. 
862.  367,  28  Am.  St.  Rep.  132.  29  Pac.  Rep.  717 
(construed);  Sullivan  vs.  California  R.  Co.. 
142  Cal.  201,  205,  76  Pac.  Rep.  767   (applied). 

A*  to  altemtlon  In  wrltlns»  presmnptioa,  see 
monosraphlc  note   86  AnL   St   Rep.   129. 


2.     DBISD,      APPARBIfTIiT      AliTBRBD      IN 
MATBRIAL      RB9PBCT,      INADMISSIBLE.  —  A 

deed  was  properly  refused  to  be  received  in 
evidence  where  It  appears  on  the  face  thereof 
to  have  been  altered  in  a  material  respect  after 
its  execution. — Miller  vs.  Luco,  80  Cal.  257,  265, 
22  Paa  Rep.  195. 

8.  MUTILATION,  OR  CANCBIiATION,  ON 
NOTE,  BXPIiAINBD*— The  fact  that  a  note  is 
mutilated  and  marked  "canceled"  does  not 
affect  plaintiff's  rlgrht  to  sue  upon  it,  since 
this  matter  can  all  be  explained  and  accounted 
for. — Steinhart  vs.  National  Bank,  94  Cal.  862, 
367,  28  Am.  St.  Rep.  182,  29  Pao.  Rep.  717. 


CHAPTER  IL 

MEANS   OP   PRODUCTION. 


S  1985.  Subpcena  for  witness  defined.  §  1992. 

S  1986.  Subpoenal  how  issued.  §  1993. 

9  1987.  Subpcena,  how  served. 

9  1988.  How,  if  witness  be  concealed.  §  1994. 

9  1989.  When  a  witness  is  compelled  to  attend.      §  1995. 

S  1990.  Person  present  compelled  to  testify.  9  1996. 

9  1991.  Disobedience,  how  punished.  §  1997. 


Forfeiture  therefor. 

Warrant   may   issue   to   bring   witness, 

when. 
Contents  of  warrant. 
If  a  witness  be  a  prisoner,  how  brought. 
On  whose  motion. 
How  examined. 


§  1986.  SUBPCENA  FOB  WITNESS  DEFINED.  The  process  by  whioh  the  at- 
tendance of  a  witness  is  required  is  a  subpoena.  It  is  a  writ  or  order  directed  to  a 
person  and  requiring  his  attend^ance  at  a  particular  time  and  place  to  testify  as 
a  witness.  It  may  also  require  him  to  bring  with  him  any  books,  documents,  or 
other  things  under  his  control  which  he  is  bound  by  law  to  produce  in  evidence. 

History:     Enacted  March  11, 1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Production  not  ordered  unless  material. 

3.  Suspicion  not  ground  for  order. 

4.  Witness,  however  brought,  must  produce  docu- 

ments. 
6.  Same — Under  general  principles  of  law. 

■>■  APPLIED,  CITED,  CONSTRUBD,  RB- 
raRRED  TO,  etc..  in:  Ex  parte  Clarke,  126 
Cal.  236,  239,  77  Am.  St.  Rep.  176,  68  Pac.  Rep. 
646.  46  L.  R.  A.  836  (construed). 

2.  PRODUCTION  NOT  ORDERED  UNLESS 
MATERIAL.. — The  court  cannot  order  the  pro- 
duction of  books  or  papers  to  be  used  as  evi- 
dence for  other  party  without  showlngr  that 
they  contain  material  evidence. — Ex  parte 
Clarke;  126  Cal.  235,  240.  77  Am.  Rep.  176,  58 
Pac.   Rep.   646,  46  L.   R.   A.   835;  Hlbernia  Sav. 


A  L.  Soc.  vs.  Kaufman,  140  Cal.  69,  72.  78  Pac 
Rep.  750;  People  vs.  Glaze,  139  Cal.  164,  168, 
72   Pac.   Rep.   966. 

8.     SUSPICION  NOT  GROUND  FOR  ORDBR. 

— A  mere  suspicion  that  books  or  papers  con-  \ 
tain  material  evidence  is  not  sufficient  ground  I 
for  an  order  for  their  production. — Ex  parte 
Clarke,  126  Cal.  286,  241.  77  Am.  St.  Rep.  176.  | 
58  Pac.  Rep.  546,  46  L.  R.  A.  835;  Ex  parte 
Rickirt,  126  Cal.  244,  68  Pac  Rep.  649;  San  ' 
Fernando  C.  Mln.  &  R.  Co.  vs.  Humphrey,  111  - 
Fed.  Rep.  772,  77S. 

4.  WITNESS,  HOWBVBR  BROUGHT,  MUST 
PRODUCE  DOCUMBSBrT.~Thls  section  provides 
for  what  is  usually  called  a  subpcena  duces 
tecum,  by  which  a  witness  is  required  to  brins 
with   him   any   books,   documents,   etc.,   "which 
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he  is  bound  by  law  to  produce  in  evidence." 
It  may  be  assumed,  however,  that — ^although 
there  is  no  express  affirmative  statutory  pro- 
vision on  the  subject  In  this  state — when  a 
witness  is  in  court,  no  matter  how  brought 
there,  and  discloses  the  fact  that  he  has  a 
paper,  document,  or  book  which  would  be  evi- 
dence in  favor  of  the  party  desiring  it,  he 
may,  in  a  proper  case,  be  rightfully  ordered 
to  produce  it— Ex  parte  Clarke.  126  Cal.  285, 
239,  77  Am.  St.  Rep.  176,  68  Pac.  Rep.  546,  46 
Lk  R.  A.  835;  Morehouse  vs.  Morehouse,  136 
Cal.  332,  337.  68  Pac.  Rep.  976;  KennlfC  vs. 
Caulfleld,  140  Cal.  34,  41,  73  Pac.  Rep.  803. 


See   People  vs.  Qlase,   189   Cal.   154,   157,    72 
Pac.  Rep.  965. 

B.     Under   general    prlnctplcs    of   law. — It    is 

evident  that  we  must  look  to  general  princi- 
ples of  law  applicable  to  the  subject,  where  it 
Is  to  be  determined  in  what  Instances  the  court 
has  power  to  compel  a  witness  to  give  up  his 
books  and  papers  and  disclose  his  private  busi- 
ness to  the  world. — Ex  parte  Clarke,  126  Cal. 
236,  239,  77  Am.  St.  Rep.  176,  58  Pac.  Rep.  546. 
46  L.  R.  A.  886;  Morehouse  vs.  Morehouse,  136 
CaL  832,  837,  68  Pac.  Rep.  976. 


§  1986.    SUBPCENA,  HOW  ISSUED.    The  subpoena  is  issued  as  follows : 

1.  To  require  attendance  before  a  court,  or  at  the  trial  of  an  issue  therein,  it  is 
issued  under  the  seal  of  the  court  before  which  the  attendance  is  required,  or  in 
which  the  issue  is  pending ; 

2.  To  require  attendance  out  of  the  court,  before  a  judge,  justice,  or  other  offi- 
cer authorized  to  administer  oaths  or  take  testimony  in  any  matter  under  the  laws 
of  this  state,  it  is  issued  by  the  judge,  justice,  or  any  other  officer  before  whom  the 
attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  appointed  to  take  testimony  by 
a  court  of  a  foreign  country,  or  of  the  United  States,  or  of  any  other  state  in 
the  United  States,  or  of  any  other  district  or  county  within  this  state,  or  before 
any  officer  or  officers  empowered  by  the  laws  of  the  United  States  to  take  testi- 
mony, it  may  be  issued  by  any  judge  or  justice  of  the  peace  in  places  within 
their  respective  jurisdiction,  with  like  power  to  enforce  attendance;  and,  upon 
certificate  of  contumacy  to  said  court,  to  punish  contempt  of  their  process,  as  such 
judge  or  justice  bould  exercise  if  the  subpoena  directed  the  attendance  of  the  wit- 
ness before  their  courts  in  a  matter  pending  therein. 

History:  Enacted  March  11,  1872,  re-enactment  of  §403  Practice  Act  as 
amended  April  12,  1859,  Stats.  1859,  p.  218;  amended  by  Code  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  251,  act  held  unconstitutional,  see 
history,  §5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Contempt  punishable  only  by  officer  taking 

deposition. 

3.  Decision  in  Lezinsky  case — Overruled. 

4.  Deposition  in  Lezinsky  case,  not  proceeding 

of  court. 

5.  OflScer,  taking  deposition — Proceeds  only  on 

statutory  affidavits  and  notices. 

6.  Party  selecting  ministerial  officer — Belies  on 

statutory  penalty. 

7.  Subdivision   3   founded   on   the   doctrine   of 

comity. 
8t  SupoBna  issued  by  notary,  not  quashed. 
9.  Statute  makes  officers  named  officers  of  court 

to  take  depositions. 

10.  Same— Provides  necessary  officers  as  examin- 

ers. 

11.  Taking  deposition  ilnder  statute — A  proceed- 

ing of  court. 

1.  APPLIBD,  CITE2D,  CONSTRUED,  »B- 
T*IBRRBD  TO,  etc..  In:  Butcher  vs.  Vaca  Valley 
R.  Co.,  56  Cal.  598,  599  (cited);  Pfister  vs.  Su- 
perior Court.  63  Cal.  400.  401,  1  Pac.  Rep.  492 
(construed);  Boom  vs.  De  Haven,  72  Cal.  280, 
282.  13  Pac.  Rep.  694  (construed):  Lezinsky 
vs.  Superior  Court.  72  Cal.  610,  511.  14  Pac.  Rep. 


104  (construed  with  {1991  post);  Bums  ▼& 
Superior  Court,  140  Cal.  1,  8,  14,  73  Pac.  Rep. 
597  (construed  with  (  1991  post) ;  Crocker  vs. 
Conrey,  140  Cal.  213,  219,  73  Pac.  Rep.  1006  (re- 
ferred to). 

Aa  to  aatborttT  of  olBcem  anthortsed  to  take 
prcwf  of  instruments,  to  l«sne  anbpcena,  see 
KERR'S  CYC.  CIV.  CODE  81201  and  note. 

2.  CONTSSMPT  PUNISHABL.B  ONLY  BY  OF- 
FICER TAKING  DEPOSITION.  —  This  section 
and  section  1991  do  not  attempt  to  grive  power 
to  punish  for  contempt  in  the  case  of  deposi- 
tions, except  to  the  officer  taking  the  deposi- 
tion.—Burns  vs.  Superior  Court.  140  CaL  1,  14, 
73  Pac.  Rep.  597. 

8.  DECISION  IN  LEZINSKY  CASE  •— Ovc^ 
ruled. — That  part  of  the  decision  in  the  Lezin- 
sky case  which  holds  that  power  to  punish  for 
contempt  for  refusing  to  appear  and  testify 
before  a  notary  public.  Is  not  given  to  the 
court  in  which  action  Is  pending,  by  the  pro- 
visions of  this  section,  subd.  2  and  S  1991  post,  is 
founded  on  too  restricted  a  view  of  the  nature 
and  origin  of  courts  of  gentral  jurisdiction* 
and  of  their  powers  as  set  forth  In  this  code, 
and   should   be   overruled.— Burns  vs.   Superior 


Tit.  Ill,  eh.  II.] 


issuancb:  of  subpgbna— how  sisrvbd. 


(2409)        9 1087 


Court,  140  Cal.  1,  14,  73  Pa9.  Rep.  697;  Crocker 
V8.  Conrey.  140  Cal.  218,  216.  78  Pac.  Rep.  1006. 

4.  DEPOSITION  IN  LBSINSKY  CASES,  NOT 
PROCBCSDING  OP  COVRT^—Takins  of  such  a 
deposition  as  that  mentioned  in  the  Lezlnsky 
case  (72  Cal.  610)  is  In  no  true  sense  a  "pro- 
ceeding in  or  of  a  court  of  Justice,  within  the 
meanlngr  of  subd.  9  of  8  1209  of  the  Code  of  Civil 
Procedure,  which,  in  my  judcrment,  furnishes 
no  authority  for  order  to  show  cause  why  he 
should  not  be  punished  for  contempt  Order 
of  superior  court  adjudging  petitioner  eruilty 
of  contempt  should  be  annulled"  (dis.  op.  Ansel- 
lotti.  J.).— Burns  vs.  Superior  Court,  140  Cal.  1, 
II.  78  Pac.  Rep.  697. 

5.  OFFICBR,  TAKING  DBPOSITIOir  — 
ceeds  paly  on  atatatory  affldavlt  WMl 

Ofllcer  taking:  deposition,  althougrh  he  derives 
his  authority  primarily  from  the  law  and  not 
from  the  court,  does  not  act  Independently  of 
court.  He  cannot  proceed  of  his  own  motion, 
or  upon  the  mere  request  of  any  person  to 
take  a  deposition,  res^ardless  of  court,  or  of 
any  action  pending.  He  can  act  only  In  pur- 
suance of  an  affidavit  made,  notice  given  in  an 
action  pending  in  a  court,  and  notice  given  by 
a  party  to  the  suit,  or  his  attorney,  which  affi- 
davit and  notice  confessedly  are  proceedings 
in  the  action. — Burns  vs.  Superior  Court.  140 
Cal.  1,  9.  78  Pac.   Rep.  697. 

e.  PARTY  S^LGCTINO  MINISTBRIAL  OF- 
FICBR—Relies  OB  atatatory  penalty.— The  right 
to  take  the  deposition  is  a  mere  statutory 
privilege,  and  can  be  exercised  and  enforced 
only  in  the  manner  and  to  the  extent  provided 
by  the  statute  which  gives  it  And  if  a  party 
selects,  out  of  the  officers  before  whom  depo- 
sitions may  be  taken,  one  who  cannot  punish 
for  contempt,  he  puts  himself,  so  far  as  that 
method  of  enforcing  attendance  of  his  witness 
is  concerned,  out  of  the  reach  of  legislative 
grace,  and  must  rely  upon  the  provision  that 
the  disobedient  witness  forfeits  to  the  ag- 
grieved party  one  hundred  dollars,  and  all 
damages  sustained  by  his  failure  to  attend. 
and  that.  If  he  be  a  party,  his  complaint  or 
answer  will  be  stricken  out — Lezlnsky  vs.  Su- 
perior Court,  72  CaL  610.  612.  14  Pac.  Rep. 
104. 

7.  SUBDIVISION  S  FOUNDBD  ON  VHB 
DOCTRINB  OF  COMITY.— It  Is  to  be  observed 
that  the  langua^re  of  this  section  is  not  in 
terms  mandatory.  It  merely  provides  that, 
when  a  subpoena  Is  issued,  it  must  be  in  a 
certain  form,  and  by  certain  officers;  as.  for 
Instance,  when  a  witness  is  required  to  appear 
before  a  commissioner  appointed  by  a  court 
of  a  foreign  country,  or  of  another  ^tate,  etc.. 
it  may  be  issued  by  a  Judge  or  Justice  of  the 
peace.  It  is  no  doubt  true,  however,  that  it 
is  the  duty  of  the  Judge  to  issue  a  subpoena 
under  thiv  section  in  a  proper  case.  But  sub- 
division 8  of  this  section  is  founded  clearly  on 


the  doctrine  of  comity.— 3oom   vs.  De  Haven, 
72  Cal.   280.   282,   13   Pac.   Rep.   694. 
See  note  65  Am.   St.   Rep.   96. 

8.  SUBPCBNA  ISSUBD  9Y  NOTARY  NOT 
Q,IJ  ASHED. — Plaintiff  was  proceeding,  upon 
affidavit  and  notice,  to  have  depositions  of 
witnesses  taHen  before  a  notary  public  when, 
upon  motion  of  defendant  therein,  the  court 
made  an  order  quashing  the  subpoenas  upon 
the  ground  that  the  affidavit  upon  which  they 
were  issued  was  not  sufficient.  The  subpoenas 
had  been  issued  by  the  notary  under  subdi- 
vision 2  of  this  section.  Without  determining 
whether  or  not  the  affidavit  was  sufficient, 
there  is  no  provision  in  the  code  to  quash  the 
subpoenas.  The  party  desiring  to  do  so  has 
the  right  to  take  depositions,  and  the  adverse 
party  will  have  the  right  to  object  ^yhen  the 
depositions  shall  be  offered  to  be  read,  if  the 
proceedings  shall  be  found  to  be  not  in  com- 
pliance with  the  statute.— Pflster  vs.  Superior 
Court,   64  Cal.   400,   401,  1   Pac.   Rep.   492. 

9.  STATVTB  HAKES  OFFICERS  NAMED 
OFFICERS  OF  COURT  TO  TAKE  DEP08I- 

TIONS.— Instead  of  requiring  a  court  order 
(always  given  as  of  course),  and  leaving  the 
appointment  of  examiner  to  the  court,  law 
authorizes  depositions  alike  in  law  as  in 
equity,  and  Itself  provides  examiners,  by  giving 
that  authority  to  any  officer  authorized  to  ad- 
minister oaths;  that  is,  in  efCect,  constituting 
such  officers  ex  officio  officers  of  court  for  the 
purpose  of  taking  such  depositions  as  they 
may  be  called  upon  to  take.  This  plan  of  the 
statute  includes  all  cases  for  which  depositions 
were  formerly  authorized  in  equity  practice. — 
Burns  vs.  Superior  Court,  140  Cal.  1,  9.  73  Pac. 
Rep.  697. 

10.  Provides  ii.eeesaary  olBcers  as  ezamtn- 
ers. — The  purpose  of  that  part  of  the  code 
relating  to  deposition  must  have  been  to  devise 
and  put  in  operation  a  slightly  different  and 
simpler  practice  or  method  of  exercising  the 
Inherent  power  of  court  to  provide  by  law 
necessary  officers  as  examiners,  to  make  them, 
for  that  purpose,  agencies  of  court,  and  to 
empower  such  officers  to  issue  subpoenas  as 
process  of  court. — a  mere  ministerial  act. 
which  In  ordinary  cases  is  performed  by  the 
clerk,  and  which  can  as  well  be  done  by  the 
examining  officer. — Burns  vs.  Superior  Court, 
140  Cal.  1.  10.  78  Pac.  Rep.  697. 

11.  TAKING    DEPOSITION    UNDER    STAT- 
UTE— A  proceeding  of  court. — It  is  true,  as  said 
in  the  Lezlnsky  case,  that  the  statutory  right 
to   take  depositions  caJi   be   exercised   only   in 
the  statutory  mode.     But  this  does  not  affect 
the  conclusion  that  the  statutory  procedure  is 
but  a  substitute  for  the  former  equity  practice.  | 
and,    therefore,    a   proceeding    of    the    court—  ' 
Burns  vs.  Superior  Court,  140  Cal.  1,  12,  78  Pac 
Rep.  697;  Crocker  vs.  Conrey,  140  Cal.  218.  216.  i 
78  Pac.  Rep.   1006. 


§  1987.  STJBPCENA,  HOW  SEBV^iD.  The  service  of  a  subpoena  is  made  by  show- 
ing the  original  and  delivering  a  copy,  or  a  ticket  containing  its  substance,'  to  the 
witness  personally,  giving  or  offering  to  him  at  the  same  time,  if  demanded  by 
him,  the  fees  to  which  he  is  entitled  for  travel  to  and  from  the  place  designated, 
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.  and:  one  day 's  attendance  there.  The  service  must  be  made  so  as  to  allow  the  wit- 
ness a  reasonable  time  for  preparation  and  travel  to  the  place  of  attendance.  Such 
service  may  be  made  by  any  person. 

History:     Enacted  March  11,  1872,  re-enactment  of  $404  Practice  Act. 

Aa  to  coats  for  uerrlng  amnmons  or  anbpceiuia      March  10.  1691,  Stats.  1891-5,  p.  66.  and  HCN- 
hr  a  peraofli  other  than  «  oherilf,  see   Act   of      KING'S  GBNBRAL  LAWS  p.  187. 

§  1988.  HOW,  IF  WITNESS  BE  CONCEALED.  If  a  witness  is  concealed  in 
a  building  or  vessel,  so  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
court  or  judge,  or  any  officer  issuing  the  subpoena,  may,  upon  proof  by  affidavit 
of  the  concealment,  and  of  the  materiality  of  the  witness,  make  an  order  that  the 
sheriff  of  the  county  serve  the  subpoena ;  and  the  sheriff  must  serve  it  accordingly, 
and  for  that  purpose  may  break  into  the  building  or  vessel  where  the  witness  is 
concealed.       History:     Enacted  March  11,  1872,  re-enactment  of  §  405  Practice  Act 

§  1989.  WHEN  A  WITNESS  IS  COMPELLED  TO  ATTEND.  A  witness  is  not 
obliged  to  attend  as  a  witness  before  any  court,  judge,  justice,  or  any  other  officer, 
out  of  the  county  in  which  he  resides,  unless  the  distance  be  less  than  thirty  miles 
from  his  place  of  residence  to  the  place  of  trial. 

History:     Enacted  March  11,  1872,  founded  on  §402  Practice  Act. 

1.  Applied,  cited,  construed,  referred  to.  admlaslble.  but  It  Is  manifest  that  this  Is  not 

2.  Testimony   of   former   trial— Inadmissible,   if      so-     The  Jurisdiction  of  late  district  courts  is 

deposition  possible.  "^'  ""™*t«d  ^^  ^^^^"^  ^^°  county.    The  personal 

*^  *^ ^_ attendance  of  Mrs.   Taylor  at  the  trial  could 

!•     APPLIBD,     CITED,     CON8TRUBD,     RE-  ^^^^    ^^^^    compelled    under    this    section,    but 

FERRED  TO,  etc.,  in:  Butcher  vs.  Vaca  Valley  ^^^  deposition  could  not  have  been  compelled 

R.   Co..   5«  Cal.   698,   699   (erroneously  cited  as  ^^^^^    ^j^j^    g^ctlon.    or    her    deposition    could 

51909    ante):    Burns    vs.    Superior    Court,    140  ^^^^    ^^^^   ^^^^^    ^^^   ^^^    attendance,    before 

Cal.   1.  8,  73   Pac.  Rep.   597    (cited).  ^j^^   officer  appointed  to  take  such   deposition. 

,       2.     TESTIMONY  ON  FORMER  TRIAL— Inad-  could   have  been   compelled.     The  court   below 

!   miaalble   If   deposition   possible. — It   is   claimed  Xherefore   erred   In    admitting   in    evidence   the 

'   that  Mrs.  Taylor,  a  witness,   was   "out  of  the  testimony  of  the  witness  given  on  the  former 

Jurisdiction"  of  the  court,  and  that,  therefore,  trial  agralnst  the  objections  of  the  defendant. — 

under  the  provision  of  subd.  8  of  9  1870  ante.  Butcher   vs.    Vaca  Valley   R.   Co.,   66   Cal.   698, 

her    testimony    given    on     former    trial    was  699. 

§  1990.  PERSON  PRESENT  COMPELLED  TO  TESTIFY.  A  person  present  in 
court,  or  before  a  judicial  oflScer,  may  be  required  to  testify  in  the  same  manner 
as  if  he  were  in  attendance  upon  a  subpoena  issued  by  such  court  or  officer. 

History:     Enacted  March  11,  1872,  re-enactment  of  §406  Practice  Act. 

§1991.  DISOBEDIENCE,  HOW  PUNISHED.'  Disobedience  to  a  subpoena,  or 
a  refusal  to  be  sworn,  or  to  answer  as  a  witness,  or  to  subscribe  an  affidavit  or  depo- 
sition when  required,  may  be  punished  as  a  contempt  by  the  court  or  officer  issuing 
the  subpoena  or  requiring  the  witness  to  be  sworn ;  and  if  the  witness  be  a  party,  his 
complaint  or  answer  may  be  stricken  out. 

History:     Enacted   March    11,    1872)   re-enactment   of   §  409   Practice    Act; 
^  amended  by  Ck>de  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900*1, 

p.  252,  act  held  unconstitutional,  see  history,  §  5  ante. 

1, 2.  AppUed,  cited,  construed,  referred  to.  9.  Judge  taking  deposition — ^Acts  jndiciallj 

3.  Constru<*tion     different     from     Lewinsky  and  not  ministerially, 
case — Judicial  legislation.  10.  Law  authorizing  striking  out  of  answer — 

4.  Contumacy    of   deposing   witness — To   be  Unconstitutional, 
reported  to  court.  11.  Objections   to   question — Decided   by  the 

5.  Defendant — Cannot  be  deprived  of  right  court  only, 
to  answer.  12.  Officer  taking  deposition  —  No  aathori|;y 

6,7.  Disobedience  of  subpoena  of  notary— not  to  punish. 

punishable.  IS.  Penalty  of  statute-^For  protection  of  ad- 
8.  Same — To    be    proved    wilful    to    justify  verse  party. 

penalty.  14.  Power  to  punish — Is  judiciaL 
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15.  Befnsal  to  obey  subpoBna  isaned  by  court 
— Punishable. 
16,17.  Statute  conferring  on  non-judicial  officers 
power  to  punish — ^Unconstitutional. 

18.  Witness  gummoned— Subject  to  proceed- 
ings in  contempt. 

1.  APPLIBD»  CITIBD,  COWSTRUBD,  RU- 
FERRED  TO,  etc.— 1.  Code  •ectio*.— Butcher 
vs.  Vaca  Valley  R.  Co..  66  Cal.  698.  599  (cited); 
Wright  vs.  Superior  Court.  189  Cal.  469.  472, 
73  Pac.  Rep.  145  (cited);  Lezlnaky  vs.  Superior 
Court.  72  Cal.  510,  511,  14  Pac.  Rep.  104  (con- 
strued with  81986  ante);  Pool  vs.  Clifford.  78 
Cal  371,  373.  20  Pac.  Rep.  857  (applied);  Clif- 
ford vs.  AUman.  84  Cal.  628.  538,  24  Pac.  Rep. 
292  (construed);  Frazer  va.  Lynch,  88  Cal.  621, 
823,  26  Pac.  Rep.  844  (conatrued);  Foley  ▼•. 
Foley,  120  Cal.  88.  40.  68  Am.  St  Rep.  147.  62 
Pac.  Rep.  122  (conatrued);  Buma  va.  Superior 
Court,  140  Cal.  1.  14.  73  Pac.  Rep.  697  (con- 
atrued with  81986  ante);  Crocker  va.  Conrey 
140  Cal.  213.  217.  73  Pac  Rep.  1006  (conatrued); 
Summervllle  va.  KelUher.  144  CaL  156.  160.  77 
Pac-    Rep.    889    (conatrued). 

2.  Same- 2.  Practice  Act  8  409.— Abbott  vs. 
Douglass,   28  Cal.   296,   298   (cited). 

Aa  to  contempt,  aee  ante  8  1209  et  aeq*  and 

notes. 

Same  —  Poiprer  to  pnnlah  for.  —  See  mono- 
irraphic  note  38  li.   R.  A.   584. 

Same  —  Same  —  Notary's  »owe«. — See  mono- 
graphic note  38  L.  R  A.  822. 

As  to  refusal  to  answer,  aee  poat  8  2066  and 

note. 
As   to   contempt   by   refnsal   to   tcatlfyy   see 

monosraphie  note  13   L.  R.   A.   66. 

As  to  notary'*  power  to  ponlah  for  eontempty 

aee  monographic  note  38  L.  R.  A.  822. 

As    to    power   to    pnnlab    for   eontempt*    aee 

monographic  note  8  L.  R  A.  684, 

Aa  to  wliat  aets  or  omlsslona  are  ooBtanptSy 

aee  ante   8 1209   and  note. 

Aa  to  witness  1»elns  bound  to  anawer  ques- 
tiona,  aee  poat  8  2066  and  note. 

S.  CONSTRUCTION  DIFFBRHNT  FROM 
1.BZINSKY  CASK  —  Judicial  legislation.  —  For 
more  than  fifteen  yeara  the  Lezlnaky  caae 
(72  Cal.  510)  haa  been  accepted,  without  quea- 
tlon,  as  proper  construction  of  our  statutory 
law,  notwithstanding  statement  therein  con- 
tained that  "whether  or  not  power  to  enforce 
attendance  of  witnesses  out  of  court  should 
be  enlarged  is  question  for  legislative  deter- 
mination.'* There  has  been  no  amendment  of 
our  code  provision  in  this  respect,  and  to  give 
now  different  construction  of  the  statute 
would  seem  to  be  purely  judicial  legislation 
I  (dis.  op.  Angellottl,  J.).— Burns  vs.  Superior 
Court,  140  Cal.   1,  16,  78  Pac.  Rep.   697. 

4.  CONTUMACY  OF  DEPOSING  WITNESS 
i  —To  be  reported  to  court.— Taking  and  cer- 
tifying of  depositions,  by  notary,  is  directly 
analogous  to  talcing  and  reporting  of  testl- 
J  mony  by  reporter.  It  is  portion  of  Judicial 
function  that  may  be  delegated;  and.  as  long 
as  witnesses  consent  to  answer  proper  ques- 
tions, reporter,  or  notary,  may  act  as  efBclently 
aui  judge  himself.  In  reducing  evidence  to  form 
In  which  it  may  be  used  at  trial.  But  power 
to  punish  for  contempt  in  refusing  to  answer, 
or  of  committing  to  prison   until   w^ness  con- 


sents to  answer,  is  Judicial  function  which 
cannot  be  delegated.  The  referee,  in  such 
case,  muat  report  wltneaa'a  contumacy  to  the 
court,  and  leave  to  court  determination  of 
queation  whether  contempt  haa  been  com- 
mitted, and  how  it  la  to  be  punished. — Crocker 
vs.  Conrey.  140  Cal.  218.  216,  73  Pac  Rep. 
1006. 

S.  DEFENDAinr  —  Cannot  lio  deprived  of 
rlsht  to  anawer« — In  action  for  divorce,  defend- 
ant interposed  demurrer  to  complaint,  but 
court,  on  motion  of  plaintifC.  etruck  out  de- 
murrer and  gave  Judgment  against  him,  as 
by  default,  for  his  failure  to  pay  certain 
alimony  ordered  by  court,  and  for  neglect  and 
refusal  to  subscribe  his  deposition  taken  in 
the  action.  The  court  had  no  authority  to 
strike  out  his  demurrer,  refuse  to  admit  him 
to  answer,  and  render  Judgment  against  him, 
pro  confesso.  for  his  failure  to  obey  its  order 
for  alimony.  His  disobedience  of  that  order 
constituted  a  contempt  for  which  only  punish- 
ment it  was  competent  to  impose  under  the 
code  was  fine  or  imprisonment.  In  action  for 
divorce  court  cannot  thus  deprive  defendant 
of  right  to  make  defense. — Foley  vs.  Foley, 
120  CaL  83.  89,  63  Am.  St.  Rep.  147.  62  Pao. 
Rep.  122;  Summervllle  vs.  Kelliher,  144  Cal. 
166.  160.  77  Pac  Rep.  888. 

Bee  KERR'S  CYC.  CIT.  CODE  8  189  and  note 
pars.    26-36. 

e.  DISOBEDIENCE  OF  SUBP0B3NA  OF  NO- 
TARY— Not  pwilsliable. — Disobedience  to  aub- 
pcena  iaaued  by  notary  public  to  attend  and 
teatify  by  deposition  cannot  be  puniahed  by 
court  aa  contempt. — Lezlnaky  va.  Superior 
Court.  78  Cal.  510.  611.  14  Pac  Rep.  104. 

7.  Overraledi  Burna  vs.  Superior  Court.  140 
Cal.  3.  14,  78  Pac.  Rep.  697  (but  see  dissenting 
opinion  of  Angellottl,  J.,  p.  16);  Crocker  vs. 
Conrey,  140  Cal.  213,  215,  78  Pac  Rep.  1006. 

8.  To  bo  proved  wilful  to  Justify  penalty. — 

Although  complaint  or  answer  of  party  may 
be  stricken  out  as  penalty  for  disobedience 
to  subpoena  under  this  section,  such  disobedi- 
ence must  be  proved  to  have  been  wilful  or 
Intentional.— Clifford  vs.  Allman.  84  Cal.  528. . 
633.    24   Pac.    Rep.    292. 

II.  JUDGE  TAKING  DEPOSITION  —  Acta 
Judicially    and    not    ministerially. — As    to    the 

Judge  in  whose  court  an  action  is  pending.-* 
a  Judge  invested  with  power  to  do  any  and 
everything  looking  to  the  trial  and  final  dis- 
position of  cause  which  rules  of  practice  pre- 
scribed by  legislature  authorizes  him  to  do. — 
when  he  consents  to  take  deposition  of  wit- 
ness, he  is  acting  not  as  a  mere  ministerial 
functionary,  but  in  the  discharge  of  his  duty 
as  Judge,  and  is  armed  with  all  powers  of 
Judge  in  chambers. — Crocker  vs.  Conrey.  140 
Cal.   213.   217,   73   Pac.   Rep.   1006. 

10.  liAW  AUTHORIZING  STRIKING  OUT 
OF  ANSTVER — Unconstitutional. — ^Law  author- 
izing court  to  strike  out  answer  of  party  for 
refusal  to  attend  when  required  and  give  his 
deposition  is  unconstitutional  as  tending  un- 
duly to  restrict  right  te  defend  an  action. — 
Foley  vs.  Foley.  120  Cal.  33.  40,  63  Am.  St. 
Rep.  147.  52  Pac.  Rep.  122;  Summervllle  vs. 
Kelliher,    144   Cal.    158.    160,    77    Pac.   Rep.    889» 
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891;   Hovey   ^9.   Elliott,    167   U.   S.   409,   bk.   42 
L.  ed.  215.  17  Sup.  Ct.  Rep.  841. 

11.  OBJECTIONS  TO  dUBSTION— Dcelded 
by  tbe  eonrt  only. — Code  does  not  contemplate 
that  officer  simply  authorized  to  administer 
oaths  should  decide  upon  merits  of  objections. 
It  is  only  required  that  objection  be  stated, 
and.  as  court  in  which  action  is  pending  has 
ultimate  decision,  and  should  have  control  of 
proceedings  for  production  of  evidence,  it  is 
proper  tribunal  for  decision  of  all  such  ques- 
tions. They  can  properly  be  presented  and 
decided  upon  hearing  of  charge  of  contempt. — 
Burns  vs.  Superior  Court,  140  Cal.  1,  18,  73 
Pac.  Rep.   697. 

12.  OFFICBR  TAKING  DBPOSITION  —  No 
anthortty  to  piuiah. — Contention  that  this  pro- 
vision gives  officer  taking  deposition  authority 
to  punish,  as  for  contempt,  one  who  disobeys  his 
subpcena,  or  refuses  to  be  sworn,  or  to  testify, 
cannot  be  maintained.  The  legislature  cannot 
thus  dispose  of  Judicial  power  of  state.  The 
constitution  cannot  be  construed  as  allowing 
ministerial  officers  to  be  invested  with  power 
to  punish  individuals  by  fines  and  imprison- 
ment.—Burns  vs.  Superior  Court,  140  Cal.  1, 
12,  73  Pac.  Rep.  597;  Crocker  vs.  Conrey.  140 
Cal.  213,  216,  73  Pac.  Rep.  1006. 

As  to  power  of  notary  to  pwalsk  for  con- 
tempt,  see  monographic  note  88  Li.   R.   A.   822. 

18.  PESNALTY  OP  STATUTE! — For  protec- 
tion of  adver«e  party.— This  section  provides 
that  disobedience  of  subpoena  may  be  pun- 
ished as  contempt  >df  court,  and,  if  witness  be 
a  party,  his  con^laint  or  answer  may  be 
stricken  out.  This  latter  clause  of  section  is 
intended  for  protection  of  adverse  party, 
whose  substantial  righU  are  or  may  be  af- 
fected by  such  disobedience,  as ,  well  as  pun- 
ishment for  contempt  itself;  and  it  is  evident, 
from  nature  of  power  thus  conferred  on  court, 
that  it  should  not  be  exercised  except  with 
guarded  discretion,  and  with  view  to  promote 
substantial  Justice  in  cause  before  it.— Frazer 
vs.  Lynch,  88  Cal.  621,  623,  26  Pac.  Rep.  344. 

14.  POtVEJR  TO  PUNISH— Is  Jndlclal,— The 
power  to  punish  by  fine  and  imprisonment  in- 
volves personal  liberty  of  citizen,  and  is  in  its 
nature  a  Judicial  power  of  highest  court.  It  can- 
not be  exercised  except  upon  due  process  of  law, 
and  this  implies  that  It  must  be  vested  In 
some   court   in   all   oases   except   those  where 


constitution  either  expressly  or  by  necessary 
implication  vests  it  elsewhere.  It  is  clear 
that  it  could  not  be  given  to  every  officer 
authorized  to  administer  oaths.— Burns  va 
Superior  Court.  140  Cal.  1.  12,  73  Pac  Rep. 
697. 

15.     REFUSAL     TO     OBBY     SUBPOCNA      IS- 
SUESD    BY    COURT  — Ponlahable.— Proceeding! 

In  taking  of  depositions  in  an  action  are 
proceedings  of  the  court,  within  meaning  of 
that  phrase  as  used  in  S  1209  ante,  and  refusal 
to  obey  subpcena,  issued  by  court  taking  the 
depositions,  for  attendance  of  witness  at  such 
taking,  is  an  unlawful  interference  with  the 
proceedings  and,  as  such,  punishable  as  con- 
tempt of  court  in  which  action  is  pending, 
upon  proper  charge  made  to  court  by  affidavit 
—Burns  vs.  Superior  Court,  140  Cal.  1,  14.  78 
Pac.   Rep.   697. 

16.  statute:  conferring  on  non- 
judicial OFFICERS  POWIBR  TO  PUNISH— 
Unconatltntlonal. — Legislature  cannot  confer 
upon  non-Judlclal  officer  powers  in  their 
nature  essentially  Judicial,  and,  therefore,  this 
statute,  which  attempts  to  empower  any  officer 
issuing  subpcsna  to  punish  for  contempt,  is 
unconstitutional  only  as  to  non-Judicial  offi- 
cers.—Crocker  vs.  Conrey,  140  Cal.  213,  217,  73 
Pac    Rep.    1006. 

17.  That  part  of  this  section  which  purports 
to  authorize  a  ministerial  officer  issuing  a 
subpoena  to  punish  as  a  contempt  disobedience 
thereof,  or  a  refusal  to  be  sworn  or  answer 
as  a  witness,  is  unconstitutional  (dis.  op.  An- 
gellotti,  J.).— Crocker  vs.  Conrey,  140  CaL  213, 
221,    73    Pac.   Rep.    1006. 

See  par.  12  this  note. 

1&  WITNESSS  SUMMONKD— Sabject  to  yr*- 
ceedlncs  An  eontcinvt, — One  who  Is  a  witness, 
summoned  to  attend  and  give  his  deposition 
In  an  action,  is  certainly  a  person  ''connected 
with  a  Judicial  proceeding  before'*  the  court 
(§  128  subd.  6  ante),  and  his  attendance  is  a 
matter  "pertaining"  to  the  proceeding  in  court. 
His  conduct,  in  failing  to  attend  in  obedience 
to  the  subpoena  is,  therefore,  a  matter  which 
can  be  controlled  by  court,  and,  if  so,  the 
control  can  be  made  efPective  only  by  exist- 
ence of  power  to  punish  disobedience. — Bums 
vs.  Superior  Court,  140  CaL  1,  11,  78  Pac  Rep. 
697;  Crocker  vs.  Conrey,  140  CaL  213,  216.  73 
Paa  Rep.  1006. 


§  1992.  FOBFEITUBE  THEREFOR.  A  witness  disobeying  a  sabxxBna  also  for- 
feits to  the  party  aggrieved  the  sum  of  one  hundred  dollars,  and  all  damages  which 
he  may  sustain  by  the  failure  of  the  witness  to  attend,  whioh  forfeiture  and  dam- 
ages may  be  recovered  in  a  civil  action.  [ 

History:    Enacted  March  ll,  1872,  re-enaetment  of  (410  Praetioe  Act. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Complaint— Essential  allegations. 

3.  Same — Must  show  party  aggrieved. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Nolan  vs.  Grlder,  135 
Cal.  49,  50.  51.  67  Pac.  Rep.  9   (construed). 

2.  COMPLAINT  —  E««eiitiol        allesratlone.  — 

Where,   in    an   action   to    recover   penalty   and 
damages,  under  above  section,  complaint  does 


not  disclose  the  nature  of  case  pending  In 
justices'  court,  the  subpoena  duces  tecum  of 
which  defendant  refused  to  obey,  nor  the 
relevancy  of  the  Instrument  described  in  sub- 
pcena, nor  show,  nor  even  allege,  that  defend- 
ant could  have  testlfled  to  any  matter  material 
to  any  issue  pending  in  said  court,  no  ci^u^e 
of  action  has  been  alleged. — Nolan  vs.  Gridor, 
135  Cal.  49.  61.  67  Pac.  Rep.  9. 
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S.  Mast  «how  party  nnrrleTed. — Question 
upon  appeal  presented  is,  whether  defendant 
"disobeyed  the  subpcena.'*  This  section  Is 
somewhat  obscure.  It  provides  that  "a  wit- 
ness disobeying:  a  subpcena"  forfeits  one  hun- 
dred dollars  to  party  aersrieved,  and  all 
"damagres"  which  may  be  sustained  "by  failure 
of  witness  to  attend."  This  section  Is  one  of 
several    relating    to    "the    production    of    evi- 


dence," but  it  is  not  necessary  to  decide 
whether  the  attendance  of  a  witness  and  his 
beiner  sworn,  and  then  refusing  to  answer 
any  question,  constitutes  "a  disobedience  of 
the  subpcena,"  since  facts  alleged  do  not  show 
that  plaintiff  is  "piirty  aggrieved,"  or  that  he 
has  "sustained  damages." — Nolan  vs.  Grider^ 
186  Cal.  49,  61,  17  Pac.  Step.  9. 


§  1093.  WARRANT  MAT  ISSUE  TO  BRINO  WITNESS,  WHEN.  In  case  of 
I  failure  of  a  witness  to  attend,  the  court  or  officer  issuing  the  subpoena,  upon  proof 
*  of  the  service  thereof,  and  of  the  failure  of  the  witness,  may  issue  a  warrant  to  the 

sheriff  of  the  county  to  arrest  the  witness  and  bring  him  before  the  court  or  officer 

where  his  attendance  was  required. 

History:    Enacted  WBLrth  11,  1872,  re-enaotment  of  8^1  Praetiee  Aet 

§  1994.  CONTENTS  OF  WARRANT.  Every  warrant  of  commitment,  issued  by 
a  court  or  officer  pursuant  to  this  chapter,  must  specify  therein,  particularly,  the 
eatrse  of  the  commitment,  and  if  it  be  for  refusing  to  answer  a  question,  such  ques- 
tion must  be  stated  in  the  warrant.  And  every  warrant  to  arrest  or  commit  a  wit-^ 
ness,  pursuant  to  this  chapter,  must  be  directed  to  the  sheriff  of  the  county  where 
the  witness  may  be,  and  must  be  executed  by  him  in  the  same  manner  as  process 
issued  by  the  superior  court. 

*     History:    Enacted  March  11|  1872;    amended  April  16,  1880,  Code  Amdta 
'      1880  (C.  a  P.  pt.),  p.  115. 

§  1996.  IF  A  WITNESS  BE  A  PRISONER,  HOW  BROUGHT.  If  the  witness 
be  a  priftoner,  confined  in  a  jail  or  prison  within  this  state,  an  order  for  his  exam- 
ination in  the  prison  upon  deposition,  or  for  his  temporary  removal  and  produc- 
tion before  a  court  or  officer,  for  the  purpose  of  being  orally  examined,  may  be 
made  as  follows: 

1.  By  the  court  itself  in  which  the  action  or  special  proceeding  is  pending,  un- 
less it  be  a  justices'  court. 

2.  By  a  justice  of  the  supreme  court,  or  a  judge  of  the  superior  court  of  the 
county  where  the  action  or  proceeding  is  pending,  if  pending  before  a  justices' 
court,  or  before  a  judge  or  other  person  out  of  court. 

History:     Enacted   March    11,    1872,   Te-eoactment   of   8  412   Practice   Act; 
amended  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  115.  • 

§  1996.  ON  WHOSE  MOTION.  Such  order  can  only  be  made  on  the  motion  of 
a  party,  upoti  affidavit  showing  the  nature  of  the  action  or  proceeding,  the  testi- 
mony expected  from  the  witness,  and  its  materiality. 

History:     Enacted  March  11,  1872,  re-enactment  of  §413  Practice  Act. 

§  1997.  HOW  EXAMINED.  If  tiie  witness  be  imprisoned  in  the  county  where 
the  action  or  proceeding  is  pending,  his  production  may  be  required.  In  all  other 
eases  his  examination,  when  allowed,  must  be  taken  upon  deposition. 

HIstopyr     Enacted  March  11,  1872,  re-enactment  of  §413  Practice  Act. 
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CHAPTER  m. 

MANNER    OF    PRODUCTION. 

Mode  of  Taking  the  Testimony  of  Witnesses,  §S  2002-2000. 

Affidavits,  §§  2009-2015. 

Depositions,  §§  2019-2021. 

Manner  of  Taking  Depositions  out  of  the  State,  SS  2024-2028. 

Manner  of  Taking  Depositions  in  the  State,  SS  2031-2038. 

General  Rules  of  Examination,  SS  2042-2054. 


ARTICLE   I. 

MODE    OP    TAKING    THE    TESTIMONY   OF   WITNESSBa 


S  2002.    Testimony,  in  what  mode  taken. 
S  2003.     Affidavit  defined. 
S  2004.    A  deposition  defined. 


S  2005.    Oral  examination  defined. 
S  2006.    Deposition,  how  taken. 


§  2002.    TESTIMONY,  IN  WHAT  MODE  TAKEN.    The  testimony  of  witmssefl 

is  taken  in  three  modes: 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

History:    Enaeted  March  11, 1872. 


1.  Applied,  cited,  construed,  referred  to. 
2, 3.  Choice  of-  manner  of  production. 
4.  Letter  is  not  testimony. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  Jones  vs.  Duchow,  87 
Cal.  109,  113,  23  Pac.  Rep.  371,  26  Id.  266 
(applied);  People  vs.  Sullivan,  129  Cal.  557, 
563,  62  Pac.  Rep.  101  (cited);  California  M.  & 
S.  Bank  vs.  Graves,  129  Cal.  649.  661,  62  Pac. 
Rep.   259    (cited). 

A*  to  deflnltlott  of  evldenee,  see  ante  8  1828 
and  note. 

A«  to  deflnltlott  of  wltaeMi,  see  ante  8 1878 
and   note. 

2.  CHOICE  OF  MANXBR  OF  PRODUCTION. 

—Testimony  relating:  to  incidental  questions 
involvinir  matters  ancillary  to  trial  of  cause 
may  be  griven  orally  or  oftered  by  affldaviL 
Convenience  of  parties  and  of  court  will  some- 
times  suETffest  one   course  and  sometimes  an- 


other. Either  course  may  be  adopted,  when 
either  course  will  avail. — Grass  Valley  I.  IC  Co. 
vs.  Stackhouse,  6  Cal.  418,  414;  Gordon  vs. 
Searingr,  8  Cal.  49,  50;  Baffley  vs.  Eaton,  10 
Cal.  126.   147. 

8.  As  cenenU  mie,  where  proof  of  fact  is 
required  by  statute  and  nature  or  character  of 
the  evidence  for  the  purpose  is  not  specified, 
only  mode  of  makinsr  proof  is  that  prescribed 
by  common- law  rules  of  evidence.  Departures 
from  strict  observance  of  these  rules  have  been 
sanctioned  in  some  instances  on  grround  of  ne- 
cessity, and  in  others  not  involving  particularly 
real  subject  of  controversy,  but  matters  which 
are  auxiliary  to  trial  of  cause  and  are  ad- 
dressed to  court  on  grround  of  convenience. — 
Schloss  vs.  His  Creditors.  81  Cal.  201,  203,  204. 

4.  A  LETTER  IS  NOT  TESTIMONY  of  Wit- 
ness taken  either  by  afildavit,  deposition,  or  by 
oral  examination. — Jones  vs.  Duchow,  87  CaL 
109,  118.  23  Pac  Rep.  871,  25  Id.  266, 


§  2003.    AFFIDAVIT  DEFINED.     An   affidavit  is  a  written  declaration  under 
oath,  made  without  notice  to  the  adverse  party. 

History:     Enacted  Mareh  11,  1872. 


AFFIDAVIT  DEFINED  by  Blacks  tone  to  be 
"a  voluntary  oath  before  some  judere  or  offi- 
cer of  the  court  to  evince  the  truth  of  certain 
facts,"  3  Bla.  Com.  304.  In  practice  it  means 
"an  oath  or  affirmation  reduced  to  writing, 
sworn  or  affirmed  before  some  officer  who  has 
authority  to  administer  It."  It  must  be  in 
writing.— Shelton  vs.  Berry,  19  Tex.  154,  70 
Am.  Dec.  326.  See  Hertig  vs.  People,  169  111. 
237,  50  Am.  St  Rep.  162,  42  K.  E.  Rep.  879; 
Cox  vs.  Stern,  170  111.  442,  62  Am.  St.  Rep.  385, 
48  N.  E.  Rep.  906. 


As  to  allldaTit— OesiemliTt  sea  post  1 1009  et 
seq.  and  notes. 

Saate— False  aAdaTlt  Is  perjimry  see  KBRR'S 
CYC.  PEN.  CODE  S  118a  and  note. 

As  to  deflnltlott  of  oatb,  see  ante  1 17  and 
note;  also  KERR'S  CYC.  CTV.  CODE  814  and 
note;  KERR'S  CYC.  PEN.  CODE  8  119  and  note; 
KERR'S  CYC.  POL.  CODE  8  17  and  note. 

As  to  use  of  allldaTlts,  see  post  8  2009  et  seq. 
and  notes. 


Ttt.III,«h.IU,art.I.]         DISPOSITION,    DKFINITIOlir— HOW    TAKBlf. 


<2416)     8fia00f.2OOO 


§2004.  A  DEPOSITION  DEFINSD.  A  deposition  is  a  written  declaration 
under  oath,  made  upon  notice  to  the  adverse  party  for  the  purpose  of,  enabling 
him  to  attend  and  cross-examine. 

History:     Enacted  Mareh  11,  1872. 


1.  Applied,  cited,  eonstrned,  referred  to. 
2, 3.  Transcript  of  evidence  given  at  cavil  trial — 
Not  deposition. 
4.  Transcript  of  shorthand  reporter's  notes  of 
evidence — Qiven  before  a  committing  mag- 
istrate in  criminal  cause. 

1.  APPIilESD,  CITBD,  CON8TRUB3D,  RB- 
PBRRBD  TO,  etc.,  in:  People  vs.  North ey»  77 
CaL  618,  629,  19  Pac.  Rep.  866,  20  Id.  129  (cited); 
Ix)8  Angeles  vs.  Pomeroy,  183  Cal.  629,  632,  66 
Pac.  Rep.  1049  (construed). 

Aa  to  deposition — Generally,  see  post  S9  2019- 
2021  and  notes. 

Sane — DeflnltlOtt  of. — See  note  18  L.  R.  A.  866. 

Sane — ^Fouad. — See  post  {  2006  and  note. 

Aa  to  definition  of  depose,  see  ante  §  17  and 
note;  also  KBRR'S  CYC.  CIV.  CODES  9  14  and 
note;  KBRR'S  CYC.  POL.  CODES  fi  17  and  note; 
KKRR'S  CYC.  PESN.  CODES  fi  7  and  note. 

Aa  to  nee  of  deposition,  see  post  82019  et  seq. 
and  notes. 

2.  TRANSCRIPT  OF  ETVIDBNCB  OIVESN  AT 


CnriL    TRIAIx— Ifot    deposition.— There    is    no 

provision  placing:  reporter's  transcript  in  civil 
cases  upon  footing  of  deposition. — People  vs. 
Grundell,  76  Cal.  301.  808.  17  Pac.  Rep.  214.  See 
Butcher  vs.  Vaca  Valley  R.  Co.,  66  Cal.  698,  699. 

8.  Shortband  note*  of  testimony  given  by 
witness  orally  at  trial  are  not,  when  read  be- 
fore grand  jury,  to  be  considered  as  deposition. 
—People  vs.  Northey,  77  Cal.  618,  629.  19  Pac. 
Rep.  865,  20  Id.  129. 

As  to  stenographer's  notes  not  being  deposi- 
tion, see  note  81  Am.  St.  Rep.  366. 

4.  TRANSCRIPT  OF  SHORTHAND  RESPORT- 
SSR'S  NOTESS  OF  ESVIDESNCES^Glven  before  a. 
eonunlttlng    magistrate    In    a     criminal     cause 

when  properly  certified  and  filed  with  county 
clerk,  is,  by  fi  869  of  Penal  Code,  placed  upon 
footing  of  a  deposition. — People  vs.  Orundell, 
76  Cal.  801,  302,  303,  17  Pac.  Rep.  214;  People  vs. 
Buckley,  143  Cal.  876.  382,  77  Pac.  Rep.  169.  See 
People  vs.  Oiler,  66  Cal.  101,  102,  4  Pac.  Rep. 
1066. 


§  2006.  ORAL  EXAMINATION  DEFINED.  An  oral  examination  is  an  exam- 
ination in  presence  of  the  jury  or  tribunal  which  is  to  decide  the  fact  or  act  upon  it, 
the  testimony  being  heard  by  the  jury  or  tribunal  from  the  lips  of  the  witness. 

History:     Enacted  March  11,  1872. 


APPIilBDy  CITBI>,  CONSTRtJBD,  RE- 
PBRRBD  TO,  etc.,  in:  People  vs.  Northey,  77 
Cal.  618,  629.  19  Pac.  Rep.  866,  20  Id.  129  (cited); 
People  vs.  Lem  Deo,  132  Cal.  197,  201,  64  Pac. 
Rep.  266  (cited). 


As  to  general  ndes  of  oral  examination^  see 

post  M  2042-2064  and  notes. 
Aa  to  Interpreter,  see  ante  1.1884  and  note. 


§  2006.  DEPOSITION,  HOW  TAKEN.  Depositions  must  be  taken  in  the  form 
of  question  and  answer,  and  the  words  of  the  witness  must  be  written  down,  unless 
the  parties  agree  to  a  different  mode. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commission,  Act  March 
8,  1901,  Stats,  and  Amdta.  1900-1,  p.  252,  act  held  unconstitutional,  see  history^ 
S  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  General  interrogatory. 

3.  Narrative  form,  permissible,  when. 

4.  Testimony  of  witness  may  be  taken  down  in 

shorthand. 

1.  APPI^IED,  CITBDy  CONSTRUEID,  RS}- 
FBRRBD  TO,  etc..  In:  Kyle  vs.  Craiff.  126  CaL 
107,  116,  67  Pac.  Rep.  791  (construed). 

As  to  affldavlta,  see  ante  §  2008  and  note;  post 
S§  2009-2011  and  notes. 

Aa  to  manner, of  taking  depositions  wltltln 
this  state,  see  post  S  3031  et  seq.  and  notes. 

As  to  manner  off  taklnff  depositions  wlthovt 
this  state,  see  post  S  2024  et  seq.  and  notes. 

2.  OBNBUiAIi  IlfTBRROOATORY.  —  Witness 
may  be  allowed  to  state  every  material  fact 
under  last  or  general  Interroffatory  not  before 
drawn  forth  by  the  special  interrogratories. — 
Perclval  vs.  Hlckey,  18  John.  (N.  T.)  257,  9  Am. 
Dec.   210. 


8.  NARRATITE:  form  FBRSaSSIBLR^ 
WHESN. — There  is  no  objection  to  taking  depo- 
sition in  narrative  form  instead  of  question  and 
answer  where  adverse  party  does  not  appear 
at  examination. — Pralus  vs.  Pacific  G.  &  S.  M. 
Co.,  35  Cal.  80,  36. 

4.  TB39TIBIONY  OF  IVITNESSS  MAY  BB 
TAKBN  DOIVN  IN  SHORTHAND  by  shorthand 
reporter  and  transcribed  into  longhand.  It  :is 
not  required  that  words  of  witness  must  be 
written  down  by  notary  unless  all  parties  agree 
upon  different  mode  nor  that  reporter  be  ap- 
pointed by  court  If  certificate  of  notary  shows 
that  when  deposition  was  transcribed  into  long 
hand  it  was  by  notary  carefully  read  to  wit- 
ness and  being  by  him  first  corrected,  was  sub- 
scribed by  witness  in  presence  of  the  notary, 
it  is  sufllcient.  The  reading,  correcting,  and 
signing  is  by  the  code  made  the  necessary  and 
material  thing  to  be  done.  The  object  of  re- 
quiring the  witness  to  sign  the  deposition  is  to 
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AFFIDAVITS— FOR   WHAT   FUIIPOSIB    VSMD. 


IPt.IV. 


make  him  responsible  for  M  phrMeolofipy,  for      ^«y»«  7»-  Cral«,  111 
by  Blsnlng  he  adopU  the  lanifuage  p  his  owiL      Rep.  191. 

ARTICJLB  n. 

AFFZDAVITa 


CA  IfT,  UV,  lit.  S7 


§  2009.    For  what  purpoiw  may  be  nsei 
§  2010.    Evidence  of  publication^  what.  • 
§  2011.    Filing  evidence  of  publication. 
§  2012.    Affidavits  to  be  used  in  this  state,  bezoie 
whom  may  be  taken  in  this  state. 


1 2019.    Affldftvit  mil  of  ftoto,  haw  taken. 
§2014.    If  made  in  a  foieign  country,  befora 

whom  taken. 
§  2016.    Certificate  of  the  clerk,  if  taken  before  m 

judge  of  a  court  out  of  this  state. 


§  2009.  FOR  WHAT  PURPOSES  MAY  BE  USED.  An  affidavit  may  be  used 
to  verify  a  pleading  or  a  paper  in  a  special  proceeding,  to  prove  the  service  of 
a  summons,  notice,  or  other  paper  in  an  action  or  special  proceeding,  to  obtain 
a  provisional  remedy,  the  examination  ol  a  witness,  or  a  stay  of  proceedings,  or 
upon  a  motion,  and  in  any  other  case  expressly  permitted  by  some  other  provision 
of  this  code.  History:    Enacted  Mardi  11,  1872. 


1.  Applied,  cited,  eonstrued,  referred  to. 
t.  Aotion  or  spesial  prooeeding  referred  to 

in  section. 
3.  Affidavit  of  partner.  ^  ^  .,  ^ 

4, 6.  Affidavit  on  information  and  belier. 
6.  Samfr— Where  facts  to  be  stated  are  nee- 
essarfly  matters  of  information  and  be^ 

lie*-  -     .^  , 

T.  Affidavit  written  in  a  foreigi  language. 

8.  Amendment,  as  to  service  of  summons. 

9.  Certificate  of  officer  is  not  conclusive. 

10.  Cross-examination  of  affiant. 

11.  Deposition  used  as  affidavit. 

12.  Formal  requisites  of  affidavit. 

13.  Same — Absence  of  venue. 

14.  Same— Title.  ,  ^^     _. 

15.  Same— Part  constituting  sworn  8tatemei& 

16.  Functus  officio,  when. 

17.  Rank  of  affidavit  as  evidenee. 

18.  Same— As  proof  of  contested  isBne. 

19.  Signature  of  affiant. 

20.  Same— By  party  other  than  one  named  In 

instrument  as  affiant.  ^^ 

21.  TJS6  of  affidavits— Issues  of  case  cannot 

be  proved  by. 

22.  Same— Juror  cannot  impeach  verdiet  Dy. 

23.  Same— Matters    which    are    auxiliary    to 

trial  of  cause  may  be  proved  by. 
24, 25.  Samfr— Motion  supported  by.         ^ 

26.  Same— Other  cases  expressly  permittoa  Dy 

code.  ^  ,  ^  i.     ' 

27   Same — Proof  of  loss  of  instrument. 

28.  Samfr— Proof  of  service  of  notice,  etc. 

29.  Same  —  Provisional    remedies    obtainable 

30.  Same— Verification  of  pleadings. 

31,32,  Verified  complaints  and  answers  may  De 
used  in  place  of. 

1.  APPI^IESD,  CitBD,  OONSTRUBD,  K*- 
FBRRBD  TO,  etc.  In:  California  M.  AS.  Banlc 
vs.  Graves,  129  Cal,  649.  661  62  Pac.  Rep.  269 
(applied);  Lacrabere  vs.  Wise,  141  Cal.  664, 
656.  75  Pac,  Rep.  185  (construed);  In  matter  of 
Van   Loan,   142   Cal.    428.   426.   76   Pac.  Kep.   87 

( applied). ^^^^^   ae«erally,   see   ante  55  2008, 
2006  and  notes;  post  55  2010.  2011  and  notes 
As  to  vanishment  for  disobedience  In  fntllnS 


to  snbserlbe  to  aflldaTtt  when  veqnlrod*  see  anto 

5  1991  and  note. 

As  to  statements  In  nflldavlts  used  In  lo^nl 
proceedings  being  privUeged  eommnnlcnttons» 
see  KBRR'S  CYC3.  CIV.  CODB  i  47  and  note  pars. 
i^  48.  48. 

a.     ACnnON     OR     SFflCIAL     PROCBKmifG 
RBFBRRBD  TO  IN  8BSCTION  means  cause  al- 
ready commenced  and  pending:  in  court,  and  it 
is  to  proof  of  service  of  notices  and  papers  In- 
cidentally used  in  such  pending  cause  that  sec 
tlon    relates;    notices    or   papers    servod    upot. 
opposite  party  or  his  attorney  under  the  gen- 
eral rules  of  procedure  and  relating  to  pending 
action   or  proceeding.     Service  of  three   days' 
notice  to  pay  rent  or  surrender  possession  of 
leased   premises   is   not   service   of   "summons* 
notice,  or  other  paper  in  an  action  or  special 
proceeding.*'  and  cannot  be  proved  by  affidavit 
in  action  for  unlawful  detainer  founded  there- 
on.    Such   notice   Is   given  before  any   special 
proceeding    is    commenced    and    antedates    It. 
Proof  of  such  service  should  be  made  by  tes- 
timony of  persons  who  make  service  taken  at 
the   trial,— Dacrabere   vs.    Wise,    141    CaL    854, 
667,  75  Pac,  Rep.  186, 

8.  AFFIDAVIT  OF  PARTNER.— One  member 
of  partnership  may  make  required  affidavit  to 
chattel  mortgage  in  behalf  of  Arm,  where  ho 
is  described  In  such  affidavit  as  one  of  the  firm. 
—Modesto  Bank  vs.  Owens,  121  CaL  228,  226, 
226,  63  Pac.  Rep.  662. 

As  to  aAdsrft  by  ijgent,  see  note  48  Am,  Dec. 

68. 

4.  AN  AFFlDAVll'  ON  INFORMATION  AND 
BIBLISF  is  entitled  to  little  weight  in  any  legal 
proceeding,— People  vs.  Smith,  1  Cal.  9,  11. 

6.  Affidavit  which  is  used  as  evidence  must 
be  positive  and  direct  Affidavit  on  information 
aritf  belief  is  Insufficient.— Pelegrinelli  vs.  Mc- 
Cloud  R.  I*  Co.,  1  Cal.  App.  698,  697,  82  Pac 
Rep,  6«6;  Dormam  vs:  Crosier,  14  Kan.  884. 

«.  l^cre  facts  to  be  stated  mn  neeisiSnirflly 
mtLiUrm  of  Information  ifnd  belief,  affidavit  on 
information  and  belief  Is  sufficient.— Leigh  vs. 
Green,  64  Neb.  688,  101  Am.  St  Rep.  6S2.  90 
N.  W.  Rep.  255. 


nt.  Ill,  oh.  m,  art.  IL]  AFFIDAVITS— FOUMAIilTT    AND    USJD    O*. 


(2417>       I  MM 


As  to  allld«Tlt«  an  Information  and  belief,  see 
KBRR'S  CYC.  PEN.  CODB  f  811  and  note  par. 
2,  1 1033  and  not*  par.  17;  also  note  42  Am. 
Dec  63. 

T.  AN  AFFIDATIT  WRITTBN  lit  A 
FORttlOif  liANeUAGB  may  properly  be  ex- 
ehzded  as  evidence.— Spencei^  v«.  boane,  28  Cal. 
418,  420. 

8.     AMBNDnSNT,  A«  TOl  SIBRItI^E:  OF  SITM^ 

MOlV8«— Affidavit  used  as  proof  of  service  of 
summons  may  be  amended  after  Judgment  ty 
leave  of  court  ex  parte  to  supply  nunc  pro 
tunc  statement,  inadvertently  omitted  that 
affiant  was  over  age  of  eighteen  years  when  he 
made  affidavit.— Woodward  vs.  Brown,  119  Cal. 
283,  299.  300.  68  Am.  St  Rep.  108,  51  Pac.  Rep. 
2,  542. 

a.  CBRTIFICATB  OF  OFFICBR  IS  NOT 
CONCIiUSITR  and  may  be  ahown  to  be  false.— 
Cox  vs.  Stern,  170  111.  442.  62  Am.  St.  Rep.  586. 
48  N.   E.  Rep.   906. 

As  to  Jurats  see  note  77  Am.  Dec.  119, 
Same — Amendment  of< — See  note   62    Am,   St. 
Rep.   390. 

10.     CROSS-BXAMINATION   OF  AFFIANT^— 

Party  is  not  entitled  to  a  cross-examination  as 
matter  of  rfffht  of  persons  filing  affidavits  In 
support  of  their  motion.  The  court  may  in  its 
discretion  allow  it,  but  refusal  to  do  so  is  not 
error.— People  vs.  Lee  Chuck,  78  Cal.  817,  889. 
20  Pac.  Rep.  719. 

j        11.     DKPOSITION    USBD    AS    AFFIDATTT*— 

I  Deposition  of  deputy  sheriff  taken  in  open 
I  court  may,  on  motion  for  new  trial  on  sround 
I  of  misconduct  of  Jury,  be  regarded  and  used  as 
I  affidavit,  where  he  has  refused  to  make  affl- 
I  davit— Saltzman  vs.  Sunset  TeL  ft  T.  Co.,  125 
^  Cal.  501,  603.  68  Pac.  Rep.  169. 

12.  FORMAL  RIM^UISITBS  OF  AFFI- 
DAVIT are  the  title,  venue,  slsnatnre,  Inrat, 
and  authentication.  If  there  be  no  suit  pend^ 
ins  at  time,  of  course  affidavit  muAt  not  be 
entitled.— Beebe  vs.  Morrell,  76  Mioh.  114,  16 
Am.  St.  Rep.  288.  42  N.  W.  Rep.  1119. 

As  to  statemost  of  oAetal  eharaetor  of  persohi 
taklniT  affldavlty  see  post  I  2012  and  noto  pars. 
7  and  8. 

18.  Tho  absonoo  of  venno  in  affidavit  is  not 
fatal  defect  It  is  proper  and  usual  to  prefix 
venue  to  affidsfvit  sCnd  it  fs  particularly  desirable 
that  this  should  be  done  when  officer  adminis- 
tering: oath  Has  Jurisdiction  in  nliore  than  one 
county.  The  important  thin?  is  that  it  shall 
appear  that  oath  Was  administered  by  person 
authorized  to  administer  same.  This  may  ap- 
pear from  other  parts  of  affidavit  Thus,  where 
statute  requires  each  notary  to  keep  seal  upon 
which  -must  be  engraved  arms'  of  state,  the 
words  "notary  public"  and  name  of  county  for 
which  ho  is  coihmlssloned  and  affidavit  coh- 
tains  such  seal  of  notary  slsnins  jurat  venus 
Is  Bufllciently  madd  to  appear,  for  It  is  pre- 
sumed that  official  duty  lias  been  regularly 
performed  and  it  Will  be  pi'esumed  £hat  no- 
tary acted  within  his  jurisdiction.— Reavls  vs. 
Cbwell.  6tf  Cal.  688,  589,  59^0,  and  cases  there 
cited.  See  Hertis  vs.  People,  159  111.  237,  50 
Am.  St  ilep.  162,  42  ^.  £.  :^ep.  879;  Cox  vs. 
Stern,  170  III.  442.  62  Am.  St  Rep.  385,  48  N.  S. 
Rep.  906. 

C.  C.  P.— 162 


14.  Title.— Affidavit  need  not  be  entitled  In 
any  cause  or  in  any  particular  way.  Without 
any  caption  whatever  it  is  nevertheless  an 
affidavit— Hertlff  vs.  People,  159  IlL  237,  60  Am. 
St  Rep.  162.  42  N.  B.  Rep.  879. 

As  to  affidATlttf  defectively  entttlod  bolns 
▼alid,  see  ante  61046;  KBRR'S  CYC.  PEN. 
CODB  H  1401.  1460;   1563  and  notes. 

!*•     Part     cOBStltirtinK     swora     statement.— 

Affiant  swears  to  nothing  except  to  mattei^  set 
forth  after  word  "deposes."  All  required  sub- 
stantative  facts  should  follow  that  word.  Affi- 
davit of  publication  in  which  affiant,  after 
stating  his  name,  describes  himself  as  princi- 
pal clerk,  etc,  and  proceeds  "being  duly  sworn, 
deposes  and  says,"  giving  the  dates  of  publi- 
cation. Is  Insufficient  in  that  it  does  not  contain 
4  sworn  statement  of  affiant's  character  as 
principal  clerk.— Stelnbach  vs.  Leese,  27  CaL 
295.  298. 

Id.  FUNCTUS  OFFICIO,  WHEN.— Affidavits 
Offered  in  support  of  application  that  the  pur- 
chaser of  property  frofn  assignee  in  insolvency 
proceedings  be  punished  for  contempt  for  re- 
fusal to  redeliver  possession  of  property  after 
finding  that  sale  was  fraudulent  become,  upon 
dismissal  of  such  contempt  proceedings,  functus 
officio,  and  order  thereafter  made  requiring 
such  purchaser  to  deliver  possession  of  such 
property  cannot  be  supported  by  reference  to 
or  employment  of  such  affidavits.— Thompson 
va  Superior  Court  119  CaL  538,  644,  51  Pac. 
Rep.    868. 

17.     RANK  OF  AFFIDAVIT  AS  BTIDENCK. 

— ^Law  recognises  no  difference  between  affi- 
davit or  deposition  and  oral  testimony  when 
offered  In  support  of  motion,  and  unless  It 
should  be  made  appear  that  witness  had  re- 
fused to  testify  fully  by  affidavit  to  all  ma- 
terial facts  within  his  knowledge,  it  could*  not 
be  said  that  moving  party  had  suffered  any 
prejudice  by  court's  refusal  to  hear  oral  tes- 
Umony.  Whether  it  would  be  abuse  of  dis- 
oretion  to  refuse  to  hear  oral  evidence  in 
support  of  charge  of  misconduct  of  jurors  on 
motion  for  new  trial,  when  it  appeared  that 
affidavit  of  witnesses  could  not  be  procured,  was 
not  decided,  but  It  was  intimated  that  it  is 
withinr  disoretion  of  court  to  require  all  evi- 
dence in  support  of  motion  for  new  trial  In 
criminal  cases  to  be  put  in  form  of  affidavits 
or  depositions.  If  matter  Is  governed  by  rules 
of  evidence  in  civil  actions,  which,  with  certain 
exceptions,  are  made  applicable  in  criminal  ac- 
tions (Penal  Code  61102),  then  6  200t  et  seq. 
ante  apply,  and  it  would  seem  that  result  of 
refusing  to  hear  oral  evldenoe  of  witness  who 
will  not  make  his  affidavit  would  be  to  give 
defendant  right  to  take  his  deposition  under 
12021  subd.  5  post— People  vs.  SulUvaa,  129 
Cal.  667,  662,  668,  62  Pac.  Rep.  101. 

!&  As  proof  of  ciitttested  istfae:— Affidavits 
a^e  not  in  nature  of  best  evidence  by  which  to 
prove  issuable  facts.  They  rank  on  no  higher 
plane  for  that  purpose  than  hearsay  evidence. — 
Lacrabere  vs.  Wise,  141  Cal.  564,  666.  76  Pac. 
Rep.  185;  Pattersoxif  vs.  Maryland  Ins.  Co.,  8 
HttrrlS  A  J.  (Md.)  71,  5  Am.  Dec  419. 

19.     SIGNATtTRK    OF    AFFIAN'T.— It    Is    not 

necessary  that  fhe  party  ifhouM  sign  the  affi- 
davit—Ede  vs.  Johnson,  16  Cal.  63,  67;  Shelton 
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▼8.  Berry,  19  Tex.  164.  70  Am.  Dec.  826;  Pitts- 
burgh C,  C.  &  St.  L.  R.  Co.  V8.  Mahoney,  148 
Ind.  196,  62  Am.  St  Rep.  603,  46  N.  B.  Rep.  917, 
47  Id  464. 

ao.  By  party  other  than  one  naaied  !■  In- 
strument na  afflantr— Affidavit  beffan  as  follows: 
"Herman  Kirchner  being  duly  sworn  says/' 
etc.:  It  was  signed  by  •'V.  W.  Gaskill.  deputy 
county  clerk,"  and  certificate  was;  "subscribed 
and  sworn  to  this  20th  day  of  April,  1881.  John 
P.  Wlllard,  deputy  county  clerk."  This  was 
held  to  be  the  affidavit  of  the  person  who 
subscribed  to  it,  namely,  Qasklll,  and  the  re- 
cital "Herman  Kirchner  being  duly  sworn" 
was  rejected  as  surplusage. — Pope  vs.  Kirchner, 
77  Cal.  162.  154,  19  Pac.  Rep.  264. 

21.  VSB  OF  AFFIDAVITS— Isanes  of  case 
cannot  be  proved  by. — This  section  only  ap-' 
plies  to  matters  of  procedure — matters  collat- 
eral, ancillary,  or  Incidental  to  an  action  or 
proceeding — and  has  no  relation  to  proof  of 
facts  existence  of  which  are  made  Issues  in  the 
case  and  which  It  is  necessary  to  establish  to 
sustain  cause  of  action.  In  action  for  unlaw- 
ful detainer,  it  is  essential  to  allege  service 
of  three  days'  notice  demanding  payment  of 
rent  due  or  possession  of  leased  premises,  and 
such  fact  becomes  one  of  issues  of  case  and 
cannot  be  proved  by  affidavit. — Lacrabere  vs. 
Wise,  141  Cal  664,  666,  667,  76  Pac.  Rep.  186. 

22.  Jnror  eannot  Inapeaeh  Terdlct  by. — Affi- 
davit of  juror  will  be  received  to  substantiate 
verdict,  but  not  to  Impeach  it — ^Wilson  vs. 
Berryman,  6  Cal.  44,  46. 

Aa  to  affidavit  of  Jnror  to  obow  sslseondnct 
of  Jnry  on  motion  for  now  trial,  see  ante  8  667 
subd.  2  and  note. 


Mattera  Trblcii  are  anzlllary  to  trial  of 
eaase  may  be  proved  by  affidavit  Thus  appli- 
cations for  continuance  on  ground  of  party's 
Inability  to  procure  attendance  of  witness  or 
to  obtain  some  necessary  evidence,  or  to  estab- 
lish loss  of  written  Instrument  and  the  like, 
are  in  practice  generally  founded  upon  affi- 
davits.— Scbloss  vs.  His  Creditors,  81  Cal.  201, 
204. 

Aa  to  affidavit  for  order  to  allow  amendment^ 
see  ante  f  478  and  note. 

Ao  to  affidavit  to  bill  of  eoota*  soo  ante  1 1088 
and  note. 

Aa  to  affidavit  for  nbaTfi  of  Toave^  see  ante 
S§896.  888;  KBRR*8  CTO.  PBK.  CODB  H 1084. 
14s31  and  notes. 

As  to  affidavit  of  eoneealment  of  material 
witness,  see  ante  8  1088  and  note. 

As  to  affidavtto  on  motion  for  new  trial,  see 
ante  89  658.  669  and  notes;  KE1RR»S  CTC.  PBN. 
CODE   1062  and  note  pars.  63.  64. 

Aa  to  affidavits  on  objecting  to  appointment 
of  referee,'  see  ante  9  642  and  note. 

As  to  affidavit  In  proeeedlnga  agalnat  Joint 
debtors,  see  ante  9  8dl  and  note. 

As  to  affidavit  to  proonre  examination  of 
sureties  of  administrator  and  executor,  see  ante 
8  1394  and  note. 

Aa  to  affidavit  to  procure  postponcmemt  of 
trial,  see  ante  88  696f  876  and  notes. 

As  to  affidavit  to  procure  publlcatloa  of  suns* 
mons,  see  ante  88  412,  767  and  notes. 

As  to  affidavit  for  order  to  examine  Im- 
prisoned witness,  see  ante  8  1996  and  note. 


Aa  to  affidavit  for  commission  to  exaaslne 
absent  witness  In  crlatlnal  proceedings,  see' 
KBRR'S  CYC.  PSSN.  CODJBS  ft  1862  and  note. 

a4»  Motion  supported  by^— Affidavit  is  prop- 
er means  of  presenting  evidence  on  motion 
for  writ  of  assistance. — California  M.  &  S.  Banlc 
vs.  Graves,  129  Cat  649.  661.  62  Pao.  Rep. 
269. 

25.  Motions  made  to  relieve  party  from  judg- 
ment order  or  other  proceeding  taken  against 
him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,  sanctioned  by  8  473 
ante,  are  usually  made  and  determined  on  affi- 
davits alone.  Such  testimony  is  sufficient  and 
other  evidence  in  addition  thereto  is  unneces- 
sary.—In  matter  of  Van  Loan.  142  CaL  428. 
426.  76  Pac  Rep.  87. 

ad.  Otber  cases  expressly  permitted  by  code^ 
as  Is  shown  fully  In  following  paragraph. 

As  to  affidavit  for  arreat  of  Judgment  debtor, 
see  ante  8  716  and  note. 

As  to  affidavit  to  procure  arrest  of  uaurper 
of  office,  see  ante  8  804  and  note. 

As  to  affidavit  of  subscription  for  stock  of 
railroad,  wagon  road,  or  telegraph  company, 
see  KBRR'S  CYC.  CIV.  CODK  8  296  and  note. 

As  to  requiring  affidavit  upon  tmnafer  of 
certUlcates  of  stock  held  by  non-realdenta,  see 
KBRR'S  CTC.  CIV.  CODA  8  826  and  note. 

As  to  affidavit  of  auditor  on  delivery  of 
duplicate  assessment-book  to  tax*coUeetor,  see 
KBRR'S  CYC.  POL.  CODES  8  8732  and  note. 

As  to  affidavit  for  certiorari  or  review,  see 
ante  8  1069  and  note. 

As  to  affidavit  In  contempt  proeeedlnga,  see 
ante  8  1211  and  note. 

As    to    affidavit    of    employee    to    dalm    for 
wages  preferred  to  lien  of  attachment 
cntlon,  see   ante  6 1206  and   note. 

As  to  affidavit  of  mariner's  claim  of 
see  anta  8  826  and  note. 

Aa  to  vurifleatlon  of  meehanle%  dalm  of  lien, 
see  ante  8  1187  and  note. 

As  to  Affidavit  by  flnder  of  loot  property,  see 
KSRR'S  CYC.  POIi.  code:  8  8186. 

Aa  to  affidavit  for  mandate^  ■••  ante  8  1086 
and  note. 

As  to  affidavit  for  prohibition^  see  ante  8  HOS 
and  pote. 

As  to  affidavit  of  sum  contributed  by  special 
partner,  see  KBRR'S  CYC.  CIV.  CODB  8  2481 
and  note. 

As  to  affidavit  In  proeeedlnga  to  perpetuate 
testimony,  see  post  8  2084  and  note. 

As  to  affidavit  In  proceedings  suppl 
to  execution,  see  ante  88  716,  717  and  notes. 

As  to  affidavit  on  application  to 
pubUe  lands,  see  KBRR'S  CYC.  POL.  CODE2 
88  8448-8446,  8496,  8496,  8600,  8601,  8634  and 
note  pars.  2,  8. 

Aa  of  affidavit  of  redemptloner,  see  ante  8  70S 
and  note. 

As  to  affidavits  to  procure  reglstmtlon,  see 
KBRR'S  CYC.  POL.  CODB  88  1096,  1097,  1103. 

As  to  affidavit  to  procure  search  wnrmnt, 
see  KBRR'S  CYC.  PBN.  CODB  8  1626. 

As  to  affidavit  of  sole  trader,  see  «nt«  8  IS  18 
and  note. 

As  to  affidavit  by  state  officers  to  IteaUsed 
statement  of  expenditures,  see  KBRR'S  CYC. 
POL.  CODB  8  424  and  note. 


e-    » 


Tit.  Ill,  ch.  1]II,  art.  11.1        AFFIDAVITS,     GBNICBAI1L.Y— PUBL.ICATIOX. 


(2418)        S 'OiO 


A«    to   affidavit   of   •oretles   on   JiMitfllcatIo% 

■«e  ante  S  1067  and  note. 

Am  to  affldATlt  on  JiMtlflcAtlOB  of  ball,  80« 

ante  8  496  and  note. 

Ae  to  affidavits  hr  taz-coUoetor,  see  KIBRB^ 
CTC.  POli.  code:  §§  8769,  8809  and  notes. 

Aa  to  affidavit  of  witness  claiming  exonera- 
tion from  arrest  In  dvll  cases,  see  post  8  2069 
and  note. 

97.  Proof  of  loss  of  Instmment  for  purpose 
of  laying  foundation  for  Introduction  of  sec- 
ondary evidence  may  be  made  by  affidavit 
taken  ex  parte.  Such  affidavits  are  not  re- 
quired to  be  made  In  court,  nor  are  they  sub- 
ject to  same  rules  as  ordinary  depositions,  but 
It  to  within  discretion  of  court  after  hearing 
affidavits  to  require  oral  examination  of  par- 
ties if  present  at  trlAl  In  relation  to  facU  and 
circumstances  detailed  by  them  In  their  affi- 
davits.—McCann  vs.  Beach,  2  Cal.  26,  28,  29, 
31;  Hensley  vs.  Tarpey,  7  Cal.  288.  290;  Bagley 
vs.  Eaton.  10  CaL  126,  147,  148;  Schloss  vs. 
His  Creditors,  31  Cal.  201,  204. 

S&  Proof  of  service  of  notice,  etc.— Service 
of  notices  and  subpoenas  and  matters  of  the 
kind  when  required  to  be  established  are 
usually  proved  by  affidavits.— Schloss  vs.  His 
Creditors,  81  CaL  201,  204. 

As  to  affidavit  of  service  of  notice  by  mail- 
ing, see  ante  9S  1304,  1306  and  notes. 

As  to  affidavit  of  notice  of  flUng  of  award, 
see  ante  9  1286  and  note. 

As  to  proof  of  publication,  see  post  112010, 
2011  and  notes. 

As  to  proof  of  serrloe  of  snmmons,  see  ante 
99  410,  415  and  notes. 

SB.  Provisional  remedies  obtainable  by,  are 
illustrated  In  following  paragraphs. 

As  to  affidavit  for  order  of  arrest,  see  ante 
99  481,    484    and   notes. 

As  to  affidavit  on  application  to  vacate  order 
of  arrest  In  dvU  action,  see  ante  9  603  and  note. 

As  to  affidavit  for  attacbment,  see  ante  99  688, 
866  and  notes. 

As  to  affidavit  <m  motion  to  AlssolTe  nttn^- 
nicnt,  see  ante  9  667  and  note. 

Ag  to  affidavit* In  claim  and  deUvery,  see  aate 
99  610,  612,  520  and  notes. 

As  to  affidavit  of  title  of  property  dalmed 
by  tbird  person.  In  claim  and  delivery,  see  ante 
9  619  and  note. 

As  to  affidavit  for  Injunction,  see  ante  99 '626, 
627  and  notes. 

As  to  affidavit  on  motion  to  dissolve  Injvn^ 
tlon,  see  ante  9  632  and  note. 


M.  Vcrlllcatlon  of  pleadings,  as  to  gcner- 
aUy,  see  ante  99  446,  851,  887,  929,  1175  and 
notes. 

As  to  Terlllcatlon  of  complaint  wben  need  to. 
obtain  Injunction,  see  ante  9  627  and  note. 

As  to  verlllcatlon  of  complaints  against 
steamers,  Tessels,  and  boats,  see  ante  9  816  and 
note. 

As  to  verlllcatlon  of  ebarge  In  proceedings  to 
remore  or  suspend  attorney,  see  ante  9  291  and 
note. 

As  to  verlflcatlon  of  petition  for  dtosolntloa 
of  corporation,  see  ante  9  1229  and  note. 

As  to  verllleatlon  of  petition  for  formation 
of  reclamation  districts,  see  KBRR'S  CYC.  POL. 
CODB  9  8447. 

As  to  verlllcatlon  of  petition  to  require  fur- 
ther security  front  administrator,  see  ante  9  1397 
and  note. 

As  to  verlllcatlon.  of  Inventory  In  assign- 
ments for  benefit  of  creditors,  see  KSSRR'S 
CYC.  CIV.  CODB3  9  8462  and  note. 

As  to  verification  of  stateuiatt  of  grounds  of 
contest  of  certain  elections,  see  ante  9  1116  and 
note. 

As  to  verification  of  answ^er,  In  Justices'  e^urt, 
sbowing  that  action  involves  title  to  real  prop- 
erty, etc.,  see  ante  9  838  and  note. 

As  to  affidavit  of  plalntllf  denying  execution 
of  Instmment  ew&talned  In  answer,  see  ante 
9  448  and  note. 

As  to  affidavit  for  Judgment  by  confession, 
see  ante  9  1188  and  note. 

As  to  affidavit  on  submitting  controvtursy 
vrlthout  action,  see  ante  9  1188  and  note. 

81.  VBRIFIISD  COMPLAINTS  AND  AN- 
STVBRS  HAY  BB  USBD  IN  PL.ACE3  OF  and  as 

equivalent  to  affidavits  on  applications  for  in- 
junctions and  on  motions  to  dissolve  the  same. 
—Smith  vs.  Stearns  Rancho  Co.,  129  Cal.  58,  61, 
61  Pac  Rep.  662. 

82.  Answer,  verification  to  which  did  not 
comply  strictly  in  form  with  language  of  stat- 
ute, was  held  sufficient  to  entitle  answer  to  be 
construed  as  affidavit  in  injunction  suit  where 
verification  was  In  following  form:  ^'William 
H.  Patterson,  one  of  defendants,  being  sworn, 
says  his  co-defendant,  Frisble,  left  this  state 
for  state  of  New  York  before  complaint  herein 
was  filed,  and  is  not  in  this  state;  that  fore- 
going answer  is  true  of  this  defendant's  own 
knowledge,  except  as  to  matters  therein  stated 
to  be  upon  information  and  belief  of  defend- 
ants, and  as  to  those  matters,  he.  this  defend- 
ant, believes  the  same  to  be  true."— Ely  vs. 
Frisble,  17  Cal.  260,  261,  267. 


r 


§  2010.  EVrDENOE  OP  PUBLICATION,  WHAT.  Evidence  of  the  publics-  ^ 
tion  of  a  document  or  notice  required  by  law,  or  by  an  order  of  a  court  or  judge,  to 
be  published  in  a  newspaper,  may  be  given  by  the  affidavit  of  the  printer  of  the 
newspaper,  -  or  his  foreman  or  principal  clerk,  annexed  to  a  copy  of  the  docu- 
ment or  notice,  specifying  the  times  when,  and  the  paper  in  which  the  publication 
was  made.  ^   ,       .     ,,     - 

History:     Enacted  March  11,  1872;   amended  by  Code  Commiaaion,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  252,  act  held  unconstitutional,  see  history^ 
§  5  ante. 
1   Applied,  ated,  construed,  referred  to.  6.  Same— Only  prima  facie  eyidence,  and  may 

2-4   Affidavit    is    competent    evidence    to    prove  be  contradicte^ 

'      publication.  «•  Description  of  affiant. 
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bvidbnce:  of  publication— filing. 


rpt.IT. 


1.  APPLIED,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc,  in:  San  Luis  Obispo  Co.  vs. 
White.  91  Cal.  432,  487,  24  Pac.  Rep.  864,  27 
Id.  766  (applied);  Haaren  vs.  High.  97  Cad.  44S, 
447,  32  Pac.  Rep.  518  (cited);  People  vs.  Rodley, 
181  Cal.  240,  252,  68  Pac.  Rep.  851  (cited). 

A«  to  proof  of  pvbllcatiott  of  eerttfleatos  of 
special  partners,  see  KERR'S  CYC.  CIV.  CODE 
S  2484. 

As  to  proof  Of  publleattdn  of  notie^'  of  safe 
of  delln^aemt  stock,  see  KERR'S  CYC.  OIT. 
CODE   9  348. 

As  to  proof  of  service  of  summons  by  pub- 
lication, see  ante  $416  and  note. 

a.  AFFIDAVIT  IS  COMPETENT  EVIDENCE 
TO  PROVE  PUBLICATION  of  notice  of  hear- 
ing of  petition  for  probate  and  for  letters. — 
People  vs.  Rodley,  131  Cal.  240,  262,  63  Pac 
Rep.  361. 

As  to  aflldavlt  of  publication,  see  ante  {  413 
and  note. 

3.  Printed  copy  of  proclamation  of  election 
made  by  board  of  supervisors  with  affidavit 
of  its  publication  annexed  thereto,  is  relevant 


and  competent  to  prove  the  publication  of 
proclamation.— San  Luis  Obispo  Co.  vs.  White, 
91  Cal.  482,  487.  24  Pac  Rep.  864. 

4.  Proof  of  publication  of  notice  to  cred- 
itors in  insolvency  proceedhiss  may  be  proved 
by  affidavit. — S6hlos8  vs.  His  Creditors,  31  Cal. 
201,  204. 

5.  Only  priflui  fade  evidence  aud  may  be 
co]itradieted.r-Whil6  affidavit  is  made  evidence 
of  publication  by  statute  It  Is  prima  facie  evi- 
dence only.  Newspaper  Itself  16  more  satis- 
factory evidence  of  its  contents  than  any 
affidavit  would  be  and  may  be  introduced  to  con- 
tradict affidavits.— Wise  vs.  Williams,  88  Cal. 
30,  84,  25  Pac.  Rep.  1064. 

As  to  affidavit  beluflr  prima  fade  evidence  of 
tacts  stated  tberetn,  see  post  f  2011  and  note. 

6.  DESCRIPTION  OF  AFFIANT.— Affidavit 
of  publication  which  describes  affiant  as  "the 
pi:oprietor"  of  newspaper  in  which  publication 
was  made,  instead  of  "the  printer,"  is  not 
objectionable.  The  two,  in  sense  of  statute, 
are  synonymous. — Qulvey  va.  Porter,  87  Cal. 
458,  464. 


§  2011.    FILING  EVIDENOE  OF  PUBLICATION.    If  sneh  affidavit  be  made  in 

an  action  or  special  proceeding  pending  in  a  court,  it  may  be  filed  with  the  court 

or  a  clerk  thereof.    If  not  so  made,  it  may  be  filed  with  the  clerk  of  the  county 

where  the  newspaper  is  printed.    In  either  case  the  original  affidavit,  or  a  copy 

thereof,  certified  by  the  judge  of  the  court  or  clerk  having  it  in  custody,  is  prima 

facie  evidence  of  the  facts  stated  therein. 

History:     Enacted  March  11,  1872;    amended  March  24,  1874^  Code  Amdtt. 
1873-4,  p.  388. 


Applied,   dted,    construed,   referred   to,   etc^  As  to  eontmdletory  afldaTit  aC  pmUleatloB, 

In:     Wise  vs.  Williams,  88  Cal.  80,  84,  26  Paa      sea  ante  12010  and  note  par.  ft. 
Rep.  1064   (cited);  People  vs.  Rodley.  181  CaL 
240.  252,  08  Pac.  Rep.  861  (cited), 

§  2012.  AFFIDAVITS  TO  BE  UEQBD  IN  THIS  STATE,  BEFORE  WHOM  HAT 
BE  TAKEN  IN  THIS  STATE.  An  afiSdavit  to  be  used  before  any  eonrt,  judge,  or 
officer  of  this  state,  may  be  taken  before  any  judge  or  clerk  of  any  eourt,  or  any 
justiee  of  the  peace  or  notary  public  in  this  state. 

History:  Enacted  March  11,  1872,  re-enactment  of  §424  Praeiioe  Aet; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-^ 
p.  252,  act  held  unconstitutional,  see  history,  9  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 
2, 3.  Affidavits— May  be  taken  before  other  tbaa 
enumerated  officers. 

4.  Same — District  attorney. 

5.  Affidavit  must  be  taken  before  authorised 

officer. 

6.  Federal  officers  given  no  authority  by  Mt- 

tion. 

7.  Statement  of  offieial  eharaeter  of  officer. 

8.  Same — Judicial  notice  of  official  eharaeter. 

1.  APPLIBD,  CITS3D,  CONSTRlJBD,  RSS- 
FERRBD  TO,  etc.,  in:  Winder  vs.  Hendricks, 
66  CaL  464,  466  (construed);  Staile  vs.  Smfth» 
128  Cal.  415,  420.  421,  60  Pac.  Rep.  103£  (con- 
strued). 

Aa  to  pemoiM  who  are  anthorlaed  to  take 
affldavltn,  see  ante  fi  179  subd.  3  and  note. 


a.  AFFIDAVITS— May  1»e  taken  befoi^  other 
than  eni^era^ed  ollleera. — This  section  does 
not  exclude  all  officers  except  those  therein 
mentioned  from  taking  affidavits  to  be  used 
before  court.  It  is  not  confined  to  affidavits  to 
be  used  before  court  or  judge,  but  Includes 
affidavits  to  be  used  before. any  other  officer 
of  this  state;  this  section  and  all  other  sec- 
tions of  same  code  on  subject  and  certain 
sections  in  Political  Code  are  all  cumulative. — 
Haile  TS.  Smith,  128  Cal.  415,  421,  60  Pac.  Rep. 
1082. 

3.  When  affidavit  is  required  to  be  made, 
or  oath  administered  or  certified,  and  statute 
does  not  designate  particular  officer  before 
whom  act  may  be  performed,  it  may  be  done 
before    any    officer    having    general    authorl^ 
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under  public  statutes  of  state  to  administer  and 
certify  oaths.— Dunn  vs.  Ketchum,  38  Cal.  93, 
99. 

4.  DUitrlct  attorney. — ^Affidavit  may  be  veri- 
fied before  district  attorney.  Tl)e  authority  of 
an  executive  officer  to  administer  and  certify 
oaths  is  not  confined  to  proceedings  peculiar  to 
his  own  department  or  office. — Halle  vs.  Smith, 
128  Cal.  415,  421.  60  Pac.  Rep.  1032. 

ft.  AFFIDAVIT  NIJST  BB  TAKBN  BBFOBB 
AUTHORIZJBO  OFFICBR  In  order  to  be  avail- 
able as  evidence. — Wyatt  vs.  Jeffries,  48  Tex. 
15S. 

As  to  officers  avthorlscd  to  administer  oatiia 
and  affirmatlonSf  see  ante  S§  86,  179,  259  and 
notes;  post  9  2093  and  note:  also  KBBIi'9  OTO. 
POL.  CODB,  9§  1028.  4103,  4118  and  notes. 

«.  FBDERAL  OFFICESRS  OrVHUf  NO  AU- 
THORITY BY  SBCTION.— This  section  does  not 
authorize  officer  who  by  federal  statutes  may 
exercise    executive    or    Judicial    functions,    or 


who  may  take  testimony  or  decide  upon  evi- 
dence to  administer  oaths  in  proceedings  in 
local  affairs  of  this  state. — ^Winder  vs.  Hen- 
dricks. 66  Cal.  464.  465. 

7.  STATESMSINT  OF  OFFICIAIj  CHARAC- 
TER OF  OFFICER.— Affidavit  which  does  not 
state  offlMal  character  of  officer  before  whom 
it  was  taken  is  nevertheless  good  where  same 
Instrument  contains  an  acknowledgment  taken 
before  same  person  In  which  his  official  char- 
acter Is  fully  stated. — ^Ede  vs.  Johnson,  15  Cal. 
68,  68. 

8.  Jadldal  notieo  of  official  character. — Affi- 
davit taken  by  Justice  of  peace  of  state  will  be 
good,  although  It  does  not  state  official  char- 
acter of  officer,  as  that  Is  a  matter  of  which 
courts  take  Judicial  notice. — Ede  vs.  Johnson, 
15  CaL  58,  58. 

As  to  Judicial  notice,  see  ante  9  1875  and  note. 
As  to  affidavit  in  foreign  langnagCy  see  ante 
9  2009  and  note  par.  7. 


§  2013.  AFFIDAVIT  OUT  OF  THIS  STATE,  HOW  TAKEN.  An  affidavit 
taken  in  another  state  of  the  United  States,  to  be  used  in  this  state,  may  be  taken 
before  a  commissioner  appointed  by  the  governor  of  this  state  to  take  affidavits  and 
depositions  in  such  other  state,  or  before  any  notary  public  in  another  state,  or 
before  any  judge  or  clerk  of  a  court  of  record  having  a  seal. 

History:     Enacted    March    11,    1872,    re-enactment  of    S  ^5    Practice    Act; 

amended  March  24,  1874,  Code  Ajndts.  1873-4,  p.  389;  by  Code  Commission,  Act 

March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  253,  act  held  unconstitutional,  see 
history,  S  5  ante. 

§  2014.    IF  MADE  IN  A  FOBEION  OOUNTBY,   BEFOBE  WHOM  TAKEN. 

An  affidavit  taken  in  a  foreign  country  to  be  used  in  this  state,  mja^y  be  taken  be- 
fore an  embassador,  minister,  consul,  vice-consul,  or  consular  agent  of  the  United 
States,  or  before  any  judge  of  a  court  of  record  having  a  seal  in  such  foreign 
country. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  426  Practice  Act; 
amended  March  24,  1874,  Code  Amdts.  1878-4,  p.  389;  by  Gode  Commission,  Act 
March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  253,  aet  held  imeonstitutional,  see 
history,  §  5  ante. 

§2015.    OEBTIFIOATE   OF  THE   OLEBE,  IF  TAKEN  BEFOBE  A  JUDGE 

OF  A  OOUBT  OUT  OF  THIS  STATE.     When  an  affidavit  is  taken  before  a 

judge  or  a  court  in  another  state,  or  in  a  foreign  country,  the  genuineness  of  the 

signature  of  the  judge,  the  existence  of  the  court,  and  the  fact  that  puch  judge  is 

a  member  thereof,  must  be  certified  by  the  clerk  of  the  court,  under  the  seal  thereof. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  427  Praotioe  Aet; 
repealed  by  Code  Commission,  Act  March  8,  1901,  Statl.  and  Amdti.  ISOO-J^ 
p.  253,  aet  held  oneonstitational,  see  history,  9  5  antt. 

ARTICLE  m 


DBPOSITIONa 

S2019.   Deposition,  when  nsed. 

§  2020.    Testimony  of  a  witness  out  of  the  state,  when  taken. 


12021.    In  the  ttate,  when  takes. 


§  9019.  DEPOSITION,  WHEN  USED.  In  all  cases  other  than  those  mentioned 
in  section  two  thousand  and  nine,  where  a  written  declaration  under  oath  is  used, 
it  must  be  a  deposition  as  prescribed  by  this  code. 

History:     Enacted  March  11,  1872. 


{§2020,2021        (2422)  DEPOSITIONS— OF    WITNBSS    OUT    OF    STATB. 


tPt.IV. 


1,  Applied,  cited,  construed,  referred  to. 
2,3.  Eight  is  statutory. 

4.  Same — In  derogation  of  common  law. 

5.  Same — Similar  to  rights  and  procedure  of 

courts  of  equity. 

1.  APPLIBD,  CITBD,  CONSTRUESD,  RES- 
FBRRESD  TO,  etc.,  in:  Johnston  vs.  McDuffee, 
83  Cal.  30,  32,  23  Pac.  Rep.  214  (erroneously 
cited  for  §  2021  post). 

A«  to  deflnitlon  of  deposition,  see  ante  9  2004 
and  note. 

2.  RIGHT  IS  STATUTORY.— Right  to  take 
and  use  deposition  Is  a  mere  statutory  privi- 
lege and  can  be  exercised  and  enforced  only  in 
manner  and  to  extent  provided  by  statute 
which  gives  it. — Lezlnsky  vs.  Superior  Court,  72 
Cal.  510.  512,  14  Pac.  Rep.  104. 

8.  Method  of  taking  testimony  by  deposition 
is  statutory  and  all  essential  requirements  of 
the  statute  must  be  complied  with.  —  Lucas 
vs.  Richardson,  68  Cal.  618,  620,  10  Pac  Rep. 
183. 

4.  In  derogation  of  eommon  law. — Mode  of 
taking  testimony  by  depositions  is  in  deroga- 
tion of  common  law,  and  it  is  necessary,  in 
order  to  render  them  admissible,  not  only  that 
they  should  be  taken  before  proper  officer,  but 
that  every  requirement  of  law  should  be  com- 
plied with.— McCann  vs.  Beach,  2  Cal.  25,  30; 
Dye  vs.  Bailey,  2  Cal.  383,  384. 

A«  to  abrogation  of  mie  of  strict  conatmc- 
tlon  of  statutes  In  derogation  of  «»bnunon  law, 
see  ante  S  4  and  note. 


5.  Similar  to  rights  and  procedure  of  courts 
Of  equity. — System  of  procedure  for  taking 
depositions  of  witnesses  to  be  used  as  evidence 
in  courts  of  this  state  is  similar  in  all  essential 
particulars  to  method  formerly  in  use  in 
courts  of  equity.  Differences  are  neither  im- 
portant nor  significant.  Instead  of  requiring 
court  order  (always  given  as  of  course)  and 
leaving  appointment  of  examiner  to  court,  law- 
authorizes  depositions,  alike  In  law  as  in 
equity,  and  Itself  provides  examiners  by  giv- 
ing that  authority  to  an  officer  authorized  to 
administer  oaths;  that  is,  in  effect,  constitu- 
ting such  officers  ex  officio  officers  of  court  for 
purpose  of  taking  such  depositions  as  they 
may  be  called  upon  to  take.  Instead  of  re- 
serving to  court  power  to  Issue  subpoena,  law 
Invests  that  authority  in  officer  who  is  to  act. 
It  will  be  noticed  that  plan  includes  all  causes 
for  which  depositions  were  formerly  authorized 
in  equity  practice.  £ntire  proceeding  is 
merely  a  means  furnished  by  law  for  use  of 
court  for  purpose  of  enabling  it  to  obtain  evi- 
dence which  may  be  found  necessary  to  estab- 
lish truth  of  facts  in  issue  and  therefrom  to 
determine  rights  of  respective  parties  and  to 
administer  Justice  accordingly.  It  is  obviously 
substitute  for  procedure  of  courts  of  chan- 
cery. Object  is  same  and  procedure  is  sub- 
stantially same.  Taking  of  depositions  is  as 
clearly  one  of  the  "proceedings"  of  court  as 
was  taking  of  testimony  before  master  or  ex- 
aminer in  suit  in  equity. — Burns  vs.  Superior 
Court,  140  Cal.  1,  8,  9,  73  Pac.  Rep.  697. 


§  2(X20.    TESTIMONY  OF  A  WITNESS  OUT  OF  THE  STATE,  WHEN  TAEXN. 

The  testimony  of  a  witness  out  of  the  state  may  be  taken  by  deposition,  in  an 
action,  at  any  time  after  the  service  of  the  summons  or  the  appearance  of  the  de- 
fendant; and,  in  a  special  proceeding,  at  any  time  after  a  question  of  fact  has 
arisen  therein. 

History:      Enacted    March   11,   1872,   re-eni^ment   of    1432   Practice   Aet| 
amended  by  Code  Commission,  Act  March  8,  1901,  Stata.  and  Amdts.  1900-lf 
p.  253,  act  held  unconstitutional,  see  history,  §  5  ante. 


APrUKD,       CITE3D,       CONSTRUBD,       RB-  Am  to  maimer  of  taklas  depoaltloBB  out  of 

FBRRESD  TO,  etc.,  in  Burns  vs.  Superior  Court,      this  statc^  see  post  8  2024  et  seq.  and  notes. 
140  Cal.  1»  8,  73  Pac.  Rep.  597  (cited). 

§  2021.  IN  THIS  STATE,  WHEN  TAKEN.  The  testimony  of  a  witness  in  this 
state  may  be  taken  by  deposition  in  an  action  at  any  time  after  the  service  of 
the  summons  or  the  appearance  of  the  defendant,  and  in  a  special  proceeding  after 
a  question  of  i act^  has  arisen  therein,  in  the  following  cases : 

1.  When  the  witness  is  a  party  to  the  action  or  proceeding  or  an  officer  or 
member  of  a  corporation  which  is  a.  party  to  the  action  or  proceeding,  or  a  person 
for  whose  immediate  benefit  the  action  or  proceeding  is  prosecuted  or  defended; 

2.  When  the  witness  resides  out  of  the  county  in  which  his  testimony  is  to  be 
used,  ^r  resides  in  the  county  but  more  that  fifty  miles  distant  from  the  place 
of  trial  or  hearing  by  the  nearest  usual  traveled  route; 

3.  When  the  witness  is  about  to  leave  the  county  where  the  action  is  to  be  tried, 
and  will  probably  continue  absent  when  the  testimony  is  required; 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial,  is  nevertheless  too  in- 
firm to  attend; 
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5.  When  the  testimony  is  required  upon  a  motion,  or  in  any  other  case  where  the 
oral  examination  of  the  witness  is  not  required; 

6.  When  the  witness  is  the  only  one  wno  can  establish  facts  or  a  fact  material 
to  the  issue ;  provided,  that  the  deposition  of  such  witness  shall  not  be  used  if  his 
presence  can  be  procured  at  the  time  of  the  trial  of  the  cause. 

History:  Enacted  March  11,  1872,  re-enactment  of  S428  Practice  Act,  adding 
paragraph  5;  amended  March  15,  1876,  Code  Amdta.  1875-6,  p.  106;  March  9, 
1878,  Code  Amdta.  1877-8,  p.  112;  by  Code  Commisaion,  Act  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  253,  act  held  unconstitutional,  see  history,  S  5  ante: 
March  18,  1905,  Stats,  and  Amdts.  1905,  p.  137. 


1,2.  Applied,  cited,  construed,  referred  to. 
3,4.  Continuance  to  obtain  deposition  of  absent 
witness. 

5.  Construction. 

6.  Deposition  of  party. 

7.  Same — Penalty  for  failure  to  give, 

8.  In  criminal  cases. 

9.  Same — On  motion  for  new  triaL 

10.  Same — Besort  to   testimony  by  deposition, 

not  to  be  forced  on  defendant  in  criminal 
action. 

11.  Presence  of  witness  required,  when,  by  pro- 

viso. 

12.  Witness  residing  out  of  county. 

1.  APPLIBD,  CITBD,  CONSTRUED,  RE- 
FERRED TO,  etc., — 1.  Code  section. — Butcher 
vs.  Yaca  Valley  R.  Co.,  66  Cal.  598.  599  (cited) ; 
Sunol  vs.  Molloy,  6S  Cal.  369,  370  (subd.  2 
cited);  Newel]  vs.  Desmond,  74  Cal.  46,  47,  15 
Pac.  Rep.  369  (cited);  Johnston  vs.  McDuffee, 
88  Cal.  30.  32,  23  Pac.  Rep.  214  (subds.  1  and 
6  construed);  Adams  vs.  Weaver,  117  Cal.  42, 
49,  48  Pac.  Rep.  972  (construed  with  S  2032 
post);  People  vs.  Sullivan,  129  Cal.  567,- 668,  62 
Pac.  Rep.  101  (subd.  5  cited);  Burns  vs.  Su- 
perior Court,  140  Cal.  i.  8,  73  Pac.  Rep.  697 
(cited);  Crocker  vs.  Conrey,  140  Cal.  218,  220, 
73  Pac.  Rep.  1006  (cited);  Estate  of  Dolbeer 
(Cal.  May  18,  1906),  86  Pac.  Rep.  695,  706  (con- 

'etrulng:  subd.  8). 

2.  Same— 2.  Practice  Act  §4281— Mills  vs. 
Dunlap,  3  Cal.  94,  97  (cited);  Skldmore  vs. 
Taylor,  29  Cal.  619,  621  (applied). 

Ae  to  depositions — In  actions  for  establlsbtns 
and  qnletlns  title  to  real  property  In  case  of 
the  loss  or  destruction  of  public  records,  see 
9 12  act  approved  June  16,  1906,  Stats,  and 
Amdts.  1906  pp.  78-82  HENNING'8  GEN.  LAWS 
(second  impression)   1667.      * 

Same — In  contested  election  cases. — See 
KERR'S  CYC.  POL.  CODE  {§  276-282. 

Same — In  tbls  state,  mode  of  taklac*— See  post 
§  2031  et  seq.  and  notes. 

Same — Mode  of  taking  generally. — See  ante 
8  200  and  post  §  2031  et  seq.  and  note. 

Same — Of  person  confined  in  prison. — See  ante 
S9  1995-1997    and    notes. 

Same — Of  subscrlblnar  witness  to  prove  ex- 
ecution of  instrument. — See  note  35  Ii.  R.  A.  340. 

Same — Of  witness  who  refuses  to  grive  alll- 
davit  to  be  used  In  support  of  motion.— ^ee  ante 
S  2009  and  note  par.  16. 

Same — Takluff  for  purpose  of  fisblns  for  CfTl" 
dencc. — Sec  post  §  2034  and  note  par.  11. 

Same — ^Taklns  of,  when  witness  present,  upon 
adverse  jfrWrty  proeurlng:  postponemetat  of  trial. 
— See  ante  S  596  and  note. 


Same— Upon  application  for  seareb  warrant, 
see  KERR'S  CYC.  PEN.  CODE  §S  1626,  1527,  1641 
and  notes. 

Same— Wbo  may  take.— See  ante  §  179  subd. 
8  and  note. 

8.  CONTINUANCE  TO  OBTAIN  DEPOSI- 
TION OP  ABSENT  WITNESS.~Where  in  an 
action  on  promissory  note  defendant  pleads  as 
one  of  his  defenses  that  at  time  of  execution 
of  note  he  was  mentally  incapacitated  for 
transacting  business  and  moves  at  trial  for 
continuance  that  he  may  procure  deposition 
of  absent  witness,  by  whom  alone  he  can 
establish  mental  condition  and  incompetency 
set  out^in  his  answer,  it  Is  error  to  refuse  such 
continuance  if  affidavit  is  sufficient  in  form 
and  shows  that  due  diligence  had  been  used  in 
attempt  to  procure  deposition. — Dunlap  vs. 
Plummer,  1  Cal.  App.  426,  427,  82  Pac.  Rep.  445. 

4.  Cause  ought  to  be  continued  for  purpose 
of  taking  deposition  when  interrogatories  arS 
pertinent  and  relevant  to  issues. — Swift  vs. 
Ellsworth,  10  Ind.  205,  71  Am.  Dec.  316. 

As  to  due  diligence  in  attempt  to  take  depo- 
sition, sufficient  to  obtain  continuance,  see  note 
74  Am.  Dec.  146. 

As  to  continuance,  see  post  8  2027  and  note 
par.  1  and  S  2032  and  note  par.  19. 

S^  CONSTRUED  to  contemplate  that  depo- 
sition may  be  taken  when  it  is  believed  witness 
will  be  absent  when  his  testimony  is  "re- 
quired," and  that  deposition  of  witness  taken 
during  trial  may  be  used  at  the  trial  on  proof 
that  witness  had  left  state  two  days  before  and 
was  then  absent. — Estate  of  Dolbeer  (Cal.  May 
18.  1906).  86  Pac  Rep.  696.  706. 

6.  DEPOSITION  OF  PARTY  might  be  taken 
under  S  428  of  Practice  Act  when  he  resided 
without  county,  but  within  thirty  miles  of  place 
of  trial,  and  such  deposition  could  be  used  at 
trial,  although  party  was  present  in  court. — 
Skldmore  vs.  Taylor,  29  Cal.  619,  621. 

7.  Penalty  for  failure  to  give.— If  plaintiff 
fails  to  attend  and  give  his  deposition  when 
summoned  to  do  so  by  state,  his  complaint  may 
be  stricken  out.  He  will  not  be  excused  for 
his  failure  to  attend  where  subpoena  served 
upon  him  did  not  specify  precise  locality  if  he 
was  not  misled  nor  left  in  ignorance  as  to  place 
at'  which  deposition  was  to  be  taken.  Thus, 
where  it  appears  by  plaintiff's  affidavit  that  lie 
went  to  office  of  notary  at  time  appointed  and 
remained  "several  minutes,"  it  is  clear  that 
he  was  not  ignorant  of  place  and  that  he  un- 
derstood subpoena  as  requiring  him  to  appear 
before   notary   at   his   office,   which   was    place 
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designated  in  notice  served  on  his  attorney. — 
Keisker  vs.  Ayres.  46  Cal.  82,  84. 

See  post  9  2031  and  note  pars.  22-80.  ^ 

As  to  penalty  for  failure  tp  «^Te  depoattloB, 
see  ante  S  1991  et  seq.  and  notes. 

8.  IN  CRIMINAL  CASES  other  than  cases 
of  homicide  legislature  has  power  to  provide 
for  taking  In  presence  of  party  accused  and 
his  counsel  of  deposition  of  witness  where 
there  is  reason  to  believe  that  witness  from 
Inability  or  other  cause  will  not  attend  at  the 
trial  (Const.  1879  Art.  1  9  13  HENNING»S  GEN- 
ERAL LA^VS  p.  Ixvl).  It  may  be  that  by  reason 
of  exception  depositions  cannot  now  be  used 
against  defendant  In  cases  of  homicide,  even 
although  they  are  taken  in  presence  of  party 
charged  with  that  crime  and  with  full  oppor- 
tunity for  cross-examination.  But  in  other 
cases  legislature  may  authorize  depositions  to 
be  taken  on  part  of  prosecution  .  .  ,  There 
Is  no  prohibition  upon  power  of  legislature  to 
authorize  taking  of  depositions  by  defendant 
in  every  class  of  criminal  cases. — ^People  vs. 
Hurtado.  63  Cal.  288,  293,  294. 

8.  On  motion  for  new  trial. — Deposition  of 
witness  may  be  taken  under  subd.  5  t>f  this 
section  where,  on  motion  for  new  trial  in 
criminal  cause,  witnesses  whose  evidence  re- 
lating to  misconduct  of  Juror  is  desired  re- 
fused to  give  their  affidavit  and  court  refuses 
to  hear  oral  testimony.— People  vs.  Sullivan, 
129  Cal.  667,  563,  62  Pac.  Rep.  101. 

10.  Resort  to  tbe  statutory  mode  of  taking 
testimony  by  deposition  onght  not  to  be  forced 


on  defendant  In  criminal  action  against  hla 
will,  under  penalty  of  going  to  trial  without 
such  testimony  where  it  is  made  to  appear 
that  personal  attendance  of  absent  witness 
may  be  procured  without  unreasonable  delay. 
— People  vs.  Dodge,  28  Cal.  445,  449. 

As  to  depositions  In  criminal  prosecntlon** 
see  KERR*S  CYC.  PEN.  CODE  9  686.  subds.  3. 
811,   812,   838,    864,   869,   1335-1362   and   notes. 

11.  PRESENCE  OF  WITNESS  REQUIRED 
WHEN,  BY  PROVISO.— Only  case  in  which 
presence  of  witness  whose  deposition  has  been 
taken  is  required  is  under  sixth  subd.  of  this 
section.— Johnston  vs.  McDuffee,  83  Cal.  30.  32, 
23  Pac  Rep.  214. 

As  to  requirement  of  proof  of  absence,  la- 
flrmlty,  or  deatb  of  witness  at  time  of  trial, 
to  entitle  deposition  tp  admission  as  evidence^ 
see  post  9  2032  and  note  par.    43-54. 

12.  WITNESS  RESIDING  OUT  OF  COUNTl'. 

— ^Where  witness  is  within  state  and  therefore 
within  Jurisdiction  of  district  court,  but  is 
without  county  where  his  testimony  Is  desired 
to  be  taken,  and  more  than  80  miles  distant 
from  place  of  trial,  and  cannot  therefore  be 
produced  at  trial  as  witness,  proper  procedure 
is  to  take  bis  deposition.  In  such  case,  his 
evidence  taken  at  former  trial  is  not  admis- 
sible, and  cannot  supply  place  of  his  oral 
testimony  or  deposition. — Butcher  vs.  Vaca 
Valley  R.  Co.,  56  Cal.  698,  599. 

As  to  witness  residing  out  of  eonnty  and 
more  than  SO  miles  distant  not  being  required 
to  attend  as  witness^  see  ante  9  1889  and  note. 
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§  2024.      How  taken.    Justice-'s  court.    To  whom  directed. 

§  2025.  Proper  interrogatories  may  be  prepared,  or  may 
be  waived  by  the  parties. 

§2025^.  Of  non-resident  witness,  on  oral  interroga- 
tories. 


S2026.  Authorities  and  dutiej  of  com- 
missioner. 

§  2027.  Trial,  when  postponed  for  reason 
of  non-return  of  commission. 

§  2028.    Deposition,  by  whom  used. 


§  2024.  HOW  TAKEN.  JUSTICES'  OOUBT.  The  deposition  of  a  witness  out  of 
this  state  may  be  taken  upon  a  commission  issued  from  the  court  under  the  seal 
of  the  court,  upon  an  order  of  the  court,  or  a  judge  or  a  justice  thereof,  on  the  ap- 
plication of  either  party,  upon  five  days*  previous  notice  to  the  other.  If  the  court 
be  a  justices'  court,  the  commission  shall  have  attached  to  it  a  certificate,  under 
seal  by  the  county  clerk  of  such  county,  to  the  effect  that  the  person  issuing  the 
same  was  an  acting  justice  of  the  peace  at  the  date  of  the  commission. 

[To  whom  directed.]  If  issued  to  any  place  within  the  United  States  it  may  be 
directed  to  a  person  agreed  upon  by  the  parties,  or  if  they  do  not  agree,  to  any 
judge  or  justice  of  the  peace  or  commissioner  selected  by  the  court  or  judge  or 
justice  issuing  it.  If  issued  to  any  country  out  of  the  United  States,  it  may  be 
directed  to  a  minister,  embassador,  consul,  vice-consul,  or  consular  agent  of  the 
United  States  in  such  country,  or  to  any  person  agreed  upon  by  the  parties. 

History:      Enacted   March   11,    1872,    re-enactment   of   §433   Practice   Act; 
amended  March  24,   1874,  Code  Amdts.   1873-4,  p.  389;     April  16,   1880,  C:k>de 
Amdts.  1880  (G.  C.  P.  pt.),  p.  115;  March  10,  1891,  Btets.  and  Amdts.  1891,  p.  51; 
by  Code  Gommiasion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  253,  aet 
held  unconstitutional,  see  historyy  §  5  ante. 
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1.  AppHed,  eitedy  construed,  referred  to. 

2.  CoxxLlty  of  states. 

8.  Commissioner  should  be  sworn. 

4.  Denial  of  process  to  party  in  contempt. 

5.  Name  of  witness  must  correctly  appear  In 

commission. 
6,  7.  Non-residence  of  witness  not  necessary. 

8.  Order  refusing  commission  not  appealable. 

9.  Qualification  of  commissioner — Need  not  ap- 

pear in  commission. 

10.  Same — ^Presumption  of  conunissioner 's  offi- 

cial character. 

11.  Same — Return   of   commission  may  be  re- 

ferred to,  to  determine. 
18.  Stipulation   for   deposition — ^Without   order 
or  conuttission,  is  binding. 

13.  Same— Estoppel  by,  to  object  to  irregulari- 

ties. 

14.  Written  notice. 

15.  Same — Order  shortening  time. 

1.  APPLIED,  CITBD,  CONSTRUBD,  RB- 
F*ERIUSDy  TO,  etc,  in:  Dambmann  vs.  White, 
48  Cal.  489.  451  (construed  with  8  517  of 
Practice  Act). 

Am  to  ewwiiftton,  of  Trltnesaca  In  erlmliial 
^mnmeuf  on  eommtoslon,  see  KB3RR'9  CYC  PBN, 
GODB3  U 1849-1362  and  notes. 

As  to  obJectloiM  to  vac  of  dopooltloM,  see 
post  9  2028  and  note. 

Ao  to  the  power  of  t^e  court  or  a  fvdso 
"tliereof  to  shorten  the  time  within  ivhieh  notloo 
moat  ho  fflven,  see  ante  S  1005  and  note. 

3.  COMITY  OF  STATES.—- Taking:  of  deposi- 
tion of  witness  in  forelgm  state  rests  upon 
comity.  Comity  of  nations  Is  carried  so  far 
that  public  functionaries  will  not  only  sufCer 
commission   to   be   executed   by   commissioners 

I  to  whom  it  is  sent,  but.  If  necessary,  will 
compel  witness  to  appear  and  testify,  so  that 
Ills  deposition  may  be  taken  and  returned  to 
tribunal  of  foreign  nation  whence  commission 
emanated. — Ex  parte  Harklns,  6  Ala.  63,  41  Am. 
Dec.  38;  Keller  vs.  B.  F.  Gk>odrich  Co.,  117 
Ind.  556,  10  Am.  St.  Rep.  88,  19  N.  E.  Rep.  196: 
Glleson  vs.  Tilton,  1  Bland's  Ch.  (Md.)  862,  17 
Am.    Dec.    806. 

As  to  power  of  magrlatrato  to  pnnlah  eon- 
tvmadono  wltnese,  see  note  1  Ia  R.  A.  (N.  S.) 
1142. 

S.     COMMISSIOITBR     SHOULD    BB     8WORH 

before  officer  authorized  to  administer  oath  in 
state  where  commissioner  resides. — ^McNeal  vs. 
Braun,  58  N.  J.  Lu  617»  26  Am.  St.  Rep.  441,  28 
Atl.  Rep.  687. 

4.  DBNIAIi  OF  PROCBSS  TO  PARTY  IN 
CONTBMPT. — Defendant  in  an  action  for  di- 
vorce cannot  lesrally  be  denied  process  which 
law  has  provided  for  procurlngr  testimony  of 
witness  residing  beyond  jurisdiction  of  state 
on  grround  that  he  has  not  obeyed  an  order 
requiring:  him  to  pay  costs  and  counsel  fees, 
of  which  certified  copy  was  delivered  to  him 
in  foreign  state.— Johnson  vs.  Superior  Court, 
63   Cal.   578.   58L 

5.  NAMB  OF  WITIOBSS  'MI7ST  CORRBCHiY 
APPEAR  IN  COMIIISSION^— The  commissioner 
has  no  authority  to  take  testimony  of  any  per- 
son other  than  those  named  in  commission; 
and  testimony  of  any  person  not  so  named  is 
not  properly  taken  by  him  and  should  not  be 


received  in  evidence.    The  taking  of  deposition 
of  James  M.   Thompson   under  commission   to 
take  testimony  of  John   Thompson   is,   so  far 
as  adverse  party  is  concerned,  purely  ex  parte 
and  can  have  no  effect  against  him  In  deter- 
mining issues  of  case.     An  objection  to  such 
deposition    is    not    obviated    by    testimony    of 
witness  on  behalf  of  party  causing  deposition 
to  be  taken  that  he  was  "personally  acquainted 
with    said    James    M.    Thompson    at    time    of 
issuance  of  commission  to  take  his  deposition, 
and  that  name  intended  to  be  inserted  in  said 
commission  was  James  M.  Thompson,  and  per- 
son   designated    as    John    Thompson    in    said 
commission    was    identical,"    where    it    Is    not 
shown  that  this  fact  was  known  by  or  ever 
communicated  to  adverse  party.    The  difference 
in  names  would  presumptively  indicate  differ- 
ent persons.     The  real  name  of  person  whom 
it  was  intended  to  examine  under  commission 
should    be    given    to    adverse    party    and    in- 
serted in  commission  in  order  that  they  may 
intelligently  prepare  cross-interrogatories.     It 
was    further    held    that    erroneous    admission 
of  such   deposition  was   not  immaterial   error 
because    other    witnesses     testified     to     same 
facts,    facts    not   being   incidental    and    collat- 
eral, but  relating  to  sharply  contested  Issues 
presented  for  trial  of  case. — Smith  vs.  Wester- 
fleld,  88  Cal.  874,  881,  882,  26  Pac  Rep.   206. 
See  post  i  2088  and  note  par.  4. 

«.  NON-RBSIDBNCB  OF  WITNB88  HOT 
NSSCBSSARY  to  taking  of  his  deposition  out 
of  state  under  this  section;  question  of  resi- 
dence is  not  involved.  All  that  is  required 
is  that  witness  .be  out  of  state. — Estate  of 
Dolbeer  (Cal.  May  18.  1906),  86  Pac.  Rep.  695, 


705. 


T.  CONTIHUBD  ABSBNCIQ  NBBB  NOT  KB 
SHOWN  in  order  to  render  deposition  avail- 
able. The  presumption  exists  that,  witness 
having  been  shown  to  have  been  absent,  ab- 
sence continued,  and  It  Is  incumbent  on  party 
objecting  to  prove  contrary. — Bstate  Of  Dolbeer 
(Cal.  May  18,  1906),  86  Pac.  Rep.  695.  705. 
See  Mtsa.  Brewer  vs.  Beckwith.  35  Miss.  467. 
Mo.  Gkiul  vs.  Wenger,  19  Mo.  541.  Vt.  Ran- 
dolph vs.  Woodstock,  85  Vt.  291.  Waek.  Hen- 
nessy  vs.  Niagara  F.  Ins.  Co.,  8  Wash.  91,  40 
Am.  St.  Rep.  892,  86  Pac  Rep.  858. 

&  ORDBR  RBFU9INO  COMMISSION  NOT 
APPBAIiABLB. — Order  refusing  to  Issue  com- 
mission to  take  deposition  of  witness  residing 
out  of  state  is  not  appealable,  but  it  may  be 
reviewed  on  appeal  from  final  judgment  in 
case. — People  vs.  StUlman,  7  Cal.  117,  118. 

0.  <|irALIFICATION  OF  COMMISSIONBRr- 
NBBD  NOT  APPBAR  IN  COMMISSION.— Com- 
mission is  not  invalid  because  it  Is  not  made 
to  appear  upon  its  face  that  person  to  whom 
it  was  addressed  was  Judge  or  Justice  of  peace 
or  commissioner.  The  presumption  is,  that 
on  granting  motion  the  court  or  officer  who 
ordered  it  performed  his  duty  and  directed  it 
to  a  person  who  was  qualified  to  execute  it. — 
Dambmann  vs.  White,  48  Cal.  489,  451. 

10.  Presumption  of  coniinisaloner*s  official 
ekamcter. — Court  will  presume  officer  taking 
testimony  to  be  lawfully  entitled  to  official 
character  which  he  assumes  and  to  have  com- 
petent authority  to  take  depositions  until  con- 
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trary  appears. — Crane  vs.  Thayer,  18  Vt.  162, 
46  Am.  Dec.   142. 

11.  Return  of  conuulMilon  may  1»e  refenred 
to,  to  determine  whether  person  to  whom  it 
was  directed  and  who  executed  It  was  quali- 
fied to  execute  it  where  commission  does  not 
show  such  fact  upon  its  face. — Dambmann  vs. 
White,   48   Cal.   439.   461. 

12.  STIPULATION  FOR  A  DBPOSITIOlf— 
Without    order    or    eonunlsslon    Is    bindlnar^^ 

Stipulation  of  counsel  that  depositions  of  cer- 
tain witnesses  residing:  out  of  state  migrht  be 
taken  before  desig^nated  Justice  of  peace,  and 
that  when  so  taken  depositions  migrht  be  used 
on  trial  of  action,  estops  all  parties  from  ob- 
jecting at  trial  that  depositions  were  not 
taken  under  commission  issued  from  court. — 
Palmer  vs.  Uncas  Min.  Co.,  70  Cal.  614,  616, 
11   Pac.   Rep.    666. 

18.  Bstoppel  by,  to  object  to  Irreratarltleik 
— A  party  may  be  estopped  from  objectlnsr 
to  Irregularities  in  issuing  of  commission  for 
taking  of  deposition  .out  of  state.  Thus,  where 
deposition    is    issued   ex   parte   and    to   person 


other  than  Judffe  or  Justice  of  peace  or  com- 
missioner appointed  by  governor  of  this  stat^ 
if  adverse  party  afterward  files  cross-inter- 
rogatories and  stipulates  as  to  manner  in 
which  deposition  may  be  returned,  in  which 
stipulation,  in  describing  deposition,  it  is  re- 
ferred to  as  one  "to  be  read  in  evidence  on 
trial  of  said  action,"  he  will  be  precluded  from 
objecting  that  the  commissioner  was  not  a 
person  competent  to  take  the  deposition..— 
Crowther  vs.  Rowlandson,  27  Cal.  376,  386. 

14.  WRITTEN  NOTICE  is  necessary  to  the 
application  for  a  commission  to  take  deposi- 
tion of  witness  in  another  state. — Dambmann 
vs.  White.  48  Cal.  489,   451. 

15.  Order  sbortentnff  timed — Order  to  show 
cause  issued  upon  filing  of  application  for 
commission  and  served  upon  adverse  party  is, 
if  time  intervening  between  date  or  order 
and  date  fixed  for  showing  cause  is  less  than 
five  days,  equivalent  to  an  order  shortening 
such  time  and  dispenses  with  necessity  of  any 
other  or  further  notice. — ^Dambmann  vs.  White, 
48   Cal.   439,   461. 


§  2026.  PROPER  INTERR0OAT0RIE8  MAY  BE  PREPARED,  OR  MAY  BE 
WAIVED  BT  THE  PARTIES.  Such  proper  interrogatories,  direet  and  cross,  as 
the  respective  parties  may  prepare  to  be  settled,  if  the  parties  disagree  as  to 
their  form,  by  the  judge  or  officer  granting  the  order  for  the  commission,  at  a 
day  fixed  in  the  order,  may  be  annexed  to  the  commission;  or,  when  the  parties 
agree  to  that  mode,  the  examination  may  be  without  written  interrogatories. 

History:  Enacted  March  11,  1872,  re-enactment  of  §  434  Practice  Act; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1| 
p.  253,  act  held  unconstitutional,  see  historyi  §  6  ante. 

Am  to  era— Iwttoa  wltkoiit  settled  tiiteiTosatorle%  see  ante  S  2006  and  note. 

§  20251/^.    OF   NON-RESIDENT   WITNESS,  ON  ORAL  INTERROGATORIES. 

When  a  party  shdU  desire  to  take  the  evidence  of  a  non-resident  witness,  to  be  used 
in  any  c'ause  pending  in  this  state,  the  party  desiring  the  same  (or  where  notice 
shall  have  been  given  that  a  commission  to  take  the  testimony  of  a  non-resident 
witness  will  be  applied  for,  the  opposite  party,  upon  giving  the  other  three  days' 
notice  in  writing  of  his  election  so  to  do),  may  have  a  commission  directed  in 
the  same  manner  as  provided  in  section  two  thousand  and  twenty-four  of  Code 
of  Civil  Procedure,  to  take  such  evidence,  upon  interrogatories  to  be  propound- 
ed to  the  witness  orally;  upon  the  taking  of  which  each  party  may  appear 
before  the  commission,  in  person  or  by  attorney,  and  interrogate  the  witness. 
The  party  desiring  such  testimony  shall  give  to  the  other  the  following  notice 
of  the  time  and  place  of  taking  the  same,  to  wit:  ten  days,  and  one  day  in 
addition  thereto  (Sundays  included)  for  every  three  hundred  miles'  travel  from 
the  place  of  holding  the  court  to  the  place  where  such  deposition  is  to  be  taken. 

[Costs  on  non-attendance  of  party  giving  notice.]  When  a  party  to  a  suit  shall 
give  the  opposite  party  notice  to  take  a  deposition  upon  oral  interrogatories,  and 
shall  fail  to  take  the  same  accordingly,  unless  such  failure  be  on  account  of  the  non- 
attendance  of  the  witness,  not  occasioned  by  the  fault  of  the  party  giving  the 
notice,  or  some  other  unavoidable  cause,  the  party  notified,  if  he  shall  attend  himself 
or  by  attorney,  agreeably  to  the  notice,  shall  be  entitled  to  two  dollars  per  day 
for  each  day  he  may   attend  under  such    notice,    and    to    six    cents    per   mile 
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for  every  mile  that  he  shall  necessarily  travel  in  going  to  and  returning  from  the 
place  designated  to  take  the  deposition,  to  be  allowed  by  the  court  where  the  suit 
is  pending  and  for  which  execution  may  issue. 

History:     Enacted  <Mareli  21,  1903,  Stats,  and  Amdts.  1003,  p.  851. 

§2026.  AUTHOBITIES  AND  DUTIES  OF  OOKDIISSIONES.  The  commis- 
sion must  authorize  the  commissioner  to  administer  an  oath  to  the  witness,  and 
to  take  his  deposition  in  answer  to  the  interrogatories,  or,  when  the  examination  is 
to  be  without  interrogatories,  in  respect  to  the  question  in  dispute,  and  to  certify 
the  deposition  to  the  court,  in  a  sealed  envelope,  directed  to  the  clerk  or  other  per- 
son designated  or  agreed  upon,  and  forwarded  to  him  by  mail  or  other  usual 
channel  of  conveyance. 

History:  Enacted  March  11,  1872,  re-enactment  of  §435  Practice  Act; 
amended  by  Code  Commiflsion,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  254,  act  held  unconstitutional,  see  history^  §  5  ante. 


1.  Commissioner's  certificate. 

2.  Same — Need  not  specify  date  of  exanunation, 

when. 

3.  Section  2032  post  applies  only  to  depositionB 

taken  in  this  state. 

1.  COMMISSIONER'S        CERTIFICATE]        of 

compliance  with  provisions  of  8  430  of  the 
Practice  Act  (9  2032  post),  in  reading  deposi- 
tion to  witness  for  purpose  of  correction,  is 
not  invalid  because  not  dated  if  there  be  also 
attached  to  deposition  another  certificate  of 
commissioner,  to  eftect  that  deposition  was 
sworn  and  subscribed  to  by  witness  on  desigT' 
nated  date.  The  two  certificates  are  to  be 
read  together.— Elgrln  vs.  Hill,  27  Cal.  872,  374. 

2.  Need  not  specify  date  off  examlBatloiiy 
when. — Certificate  of  the  commissioner  need 
not  necessarily  show  date  on  which  deposition 


was  taken  if  deposition  was  taken  pursuant 
to  settled  interrogatories,  direct  and  cross, 
and  stipulation  between  parties  annexed  there- 
to, in  which  there  was  no  mention  of  any  date 
at  which  same  should  be  taken,  date  being 
doubtless  designedly  omitted  in  order  that 
deposition  might  be  taken  at  such  time  as 
might  satisfy  convenience  of  witness  and 
commissioner. — Elgin  vs.  Hill,  27  Cal.  872,  374. 

8.   SECTION  a082  POST'  APPLIES    ONLY   TO 
DEPOSITIONS  TAKEN  IN  THIS   STATE   and    is 

not  a  foundation  for  an  objection  to  deposition 
taken  in  another  state  that  the  certificate 
fails  to  state  that  deposition  when  completed 
was  read  over  to  witness  and  corrected  by 
witness,  if  he  so  desired. — St.  Vincent's  Inst, 
for  I.  vs.  Davis,  129  Cal.  20,  24,  61  Pac.  Rep.  477. 
As  to  attachlBv  ezMbits,  see  post  f  2032  and 
note  pars.  88-40. 


§2027.  TBIAL,  WHEN  POSTPONED  FOB  REASON  OF  NON-BETUBN 
OF  COBIMISSION.  A  trial  or  other  proceeding  must  not  be  postponed  by  reason 
of  a  commission  not  returned,  except  upon  evidence,  satisfactory  to  the  court,  that 
the  testimony  of  the  witness  is  necessary,  and  that  proper  diligence  has  been  used 
to  obtain  it. 

History:     Enacted  March  11,  1872,  re-^nsAtment  of  §  436  Practice  Act. 

ContlaiuiBce   denied   where  dUlareiiee   la   not  pose  of  taklnfir  deposition  where  due  dllt£reno« 

•howB. — Party  deslrlns  to  take  deposition  ot  is  not  shown.^^Pier8on  vs.  Norman,  2  Cal.  599. 

absent  witness  should  act  with  dillgrence.   Con-  See  ante  §  8021  and  note  pars.  S  and  A,  and 

tinuance  of  trial  will  not  he  granted  for  pur-  post  8  20S2  and  note  par.  19. 

§  2028.  DEPOSITION,  BY  WHOM  USED.  The  deposition  mentioned  in  this 
article  may  be  used  by  either  party  on  the  trial  or  other  proceeding,  against  any 
other  party  giring  or  receiving  the  notice,  subject  to  all  just  exceptions. 

History:  Enacted  March  11,  1872;  amended  hy  Oode  Commiaaion,  Aot  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  254,  aet  held  nnoonstitutional,  see  history, 
§  5  ante. 


1.  Applied,  cited,  oonstmed,  referred  to. 

2.  Attention  of  court  to  be  called  to  exceptions. 

3.  Erroneous    order    excluding    deposition  —  Not 

ground  for  reversal,  when. 

4.  Stipulation  as  estoppel  to  objection. 

1.     APPLIED,      CITED,     CONSTRUED,     RK- 
FERRE3D    TO,    etc.,    in:     Bank    of    Orland    vs. 


Flnnell,    13S    Cal.    476.    477,    66    Pac.    Rep.    976 
(construed;   erroneously  cited  as  §  2228   post). 

a.  ATTENTION  OF  COURT  SHOULD  BE 
CALLED  TO  EXCEPTIONS.— On  appeal,  where 
there  Is  specification  that  court  erred  In  over- 
ruling objections  annexed  by  defendant  to 
interroeratories   proposed   by   plaintiff   and   at- 
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tached  to  commission.  It  should  be  made  to 
appear  that  objections  were  called  to  attention 
of  court  at  trial  and  rulinsr  had  thereon. 
Otherwise  there  is  no  ground  for  such  specifi- 
cation of  error. — ^Farrell  vs.  Palmer,  36  Cal.  187, 
111. 

8.     BRRONEOVS     ORDBR     ESXCIiUDINO     A 
DEPOSITION — Net  ffvoiind  for  reversal,  whea. 

— Order  excluding  deposition  on  ground  that 
certificate  of  the  commissioner  failed  to  state 
his  character  as  notary  will  not  be  sufficient 
grounds  for  reversal  of  judgment  upon  ap- 
peal, where  the  statement  does  not  show 
what  testimony  deposition  contained — whether 
it  was  material  or  relevant — even  if  deposition 
was  properly  taken  and  admissible  under  cir- 
cumstances, where  It  was  admitted  at  trial 
that  certain  of  said,  witnesses,  if  present,  would 
testify  as  to  certain  facts  in  support  of  posi- 
tion taken  by  appellant  as  to  material  issues 
in  case.  In  such  case  it  is  not  made  to  appear 
that  appellant  was  injured  at  all  by  excluding 
deposition,  and  rule  is  universal  that  unless 
some  prejudice  results  from  action  of  trial 
court  Its  ruling  will  not  be  reversed  simply 


on  ground  of  being  erroneous.— Glenmore  Go. 
vs.  Craig,  128  Cal.  264,  267,  268,  60  Pac.  Rep.  858. 

4.  STIPULATION  AS  ESTOPPEL.  TO  OB- 
JECTION.— Stipulations  agreeing  that  depo- 
sitions of  parties  plaintiff  should  be  taken  on 
commission  in  New  York  City,  on  direct  and 
cross -interrogatories,  and  that  witnesses  should 
be  Interrogated  in  accordance  with  certain 
questions,  direct  and  cross,  "subject,  however, 
to  all  objections  as  to  property,  relevancy, 
and  materiality  of  each  thereof,  and  upon  ex- 
press agreement  that  each  party  shall  have 
right,  upon  trial  of  said  action,  to  bbject  to 
each  and  all  of  said  interrogatories  upon  all 
grounds  of  objection  to  propriety,  relevancy, 
competency,  and  materiality  thereof,  anything 
in  stipulation  to  contrary  notwithstanding." 
does  not  preclude  defendants  from  objecting 
at  trial  to  competency  of  such  witnesses  as 
to  any  matter  of  fact  occurring  before  death 
of  decedent  whose  estate  is  represented  by 
defendants. — Fox  vs.  Tay,  89  Cal.  889,  851,  23 
Am.  St  Rep.  480,  24  Paa  Rep.  866,  26  Id.  897. 

As  te  sttpvlatloiM  for  de9<Miltloa%  se«  S2024 
and  note  pars.  10,  11. 


AETICLE    V. 

MANNER    OF    TAKINQ    DEPOSITIONS    IN    THIS    STATE. 


(2031.  Depositions  may  be  taken  before  a 
judge,  etc.,  upon  notice  to  the 
adverse  party.  \ 

1 2032.  Manner  of  taking  depositions.  M&j 
be  used  by  either  party  on  the 
trial. 

§  2033.    When  deposition  excluded. 


S  2034.    A  deposition  onoe  taken  may  be  read  at  any 

time. 
§  2035.    Deposition  in  this  state  to  be  used  in  other 

states. 
S  2036.    How  to  procure  witness  upon  commissioiL 
§  2037.    How,  if  no  commission. 
S  2038.    Deposition,  how  taken. 


§2031.  DEPOSITIONS  MAY  BE  TAKEN  BEFOBE  A  JUDGE,  ETO., 
UPON  NOTICE  TO  THE  ADVEBSE  PABT7.  Either  parly  may  have  the 
deposition  taken  of  a  witness  in  this  state,  in  either  of  the  eases  mentioned  in  seo- 
tion  two  thousand  and  twenty-one,  before  a  jndge  or  officer  anthorized  to  admin- 
ister oaths,  on  serving  upon  the  adverse  party  previous  notice  of  the  time  and  place 
of  examination,  together  with  a  copy  of  an  affidavit,  showing  that  the  case  is  vnthin 
that  section.  Such  notice  must  be  at  least  five  days,  adding  also  one  day  for  every 
twenty-five  miles  of  the  distance  of  the  place  of  examination  from  the  residence  of 
the  person  to  whom  the  notice  is  given,  unless,  for  a  cause  shown,  a  judge,  by 
order,  prescribed  a  shorter  time.  When  a  shorter  time  is  prescribed,  a  copy  of  the 
order  must  be  served  with  the  notice. 

History:  Enaeted  March  11,  1872,  foimded  on  §429  Pnotloe  Aet;  ameDdad 
by  Code  Commission,  Aet  Mareh  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  255,  act 
held  unconstitutioiial,  tee  history,  §5  ante. 


1,2.  Applied,  eited,  oonstniad,  retered  ta 

3.  Costs. 
4-6.  Notice. 

7.  Same — Error  in  title  immaterial,  when. 

8.  Same — Object  of  notice. 

9.  Same — ^Place  of  examination. 
10.  Same — Service. 

11, 12.  Same — Same— Proof  of  eervioa. 

13.  Same — Specification    of    officer 

sary. 

14.  Same — Time  of  examination. 

15.  Same — Time  of  notice,  five  days. 


le.  Same — Same— -Order  of  shortening  time. 

17.  Same — ^Waiver  of. 

18.  Officers  authorized  to  take  depositions. 

19.  Same — ^Nature  of  authority. 

20.  Snbposna, 

21.  Same — ^Defective  affidavit  not  ground  for 

quashing. 

22.  Same — Refusal  to  obey. 

23.  Same — Same— Affidavit   for   eitation   for 

contempt. 

24.  Same — Same — Malicious  arrest  of  witness^ 

liability  for. 
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25.  Same — Same— Punishment  bj  fine  or  im- 

priflonment. 

26.  Same— Same-— Same— Judge  naj   pnnifh 

eummarily,  when. 

27.  Same — Same— Same  —  Same  *- I>iMretioB 

of  judge  not  arbitrary. 

28.  Same— Same — Same— Justice     •<     peaet 

cannot  puniab. 
20,80.  Same— Same — Same  —  Mimsterial    ofBeer 
taking  depoeition  has  no  power  to  pun- 
ish. 

1»     APPIilBDy     CITlSDy     OONSTRUBD,     RB- 

FVRRBD  TOy  etc.— 1.  Cotfe  ■ectftoa*— Howell, 
TS.  Howell,  €6  Cal.  890,  S91,  8  Pac.  Rep.  €S1 
(construed);  Burns  vs.  Superior  Court,  140  CaL 
1,  S,  78  Pac.  Rep.  897  (cited);  Crocker  vs. 
Conrej,  140  Cal.  218,  SSO*,  78  Paa  Rep.  1008 
(cited). 


%,  Same— l..Pmetlee  Act  |4»^— Mills  Ts. 
Dunlap,  8  Cal.  94,  97  (cited). 

&  COSTS  that  may  accumulate  bj  takini: 
of  depositions  unnecessarily  will  be  imposed 
upon  party  taking:  them.— Bums  ts.  Superior 
(^urt,   140  Cal.   1,   14,   78   Pac.  Rep.   897. 

4.  NOnciB. — ^If  statutory  notice  is  not  ffiven 
adverse  party  is  not  bound  thereby  and  need 
not  appear  and  take  part  in  exjaminatlon  of 
witnesses,  but  if  he  does  he  cannot  afterwards 
make  any  objection  on  that  ground. — Jones 
vs.  liove,  9  Cal.  68,  70. 

5.  ReaeoBable    metlee    should    be    flriven    to 

party  of  time  and  place  of  taking  testimony; 
but  what  is  reasonable  notice  depends  upon 
particular  circumstances. — ^Attwood  vs.  Frioot* 
17  Cal.   87,  48. 

6.  Two  boiire'  aotlee  is  not  reasonable  no- 
tice when  served  upon  attorney,  and  it  does 
not  appear  that  he  could  have  communicated 
with  his  client  within  such  time.— Hunt  vs. 
Crane,   33   Miss.   669,   69   Am.   Dec.   881,. 

Ae  to  notice  of  contlnoancey  ^irhen  depoeltlOK 
la  not  taken  on  day  aet  for  examination,  see 
post  8  2033   and  note  par.   16. 

Aa  to  anppreaaion  of  depoaitlon  for  ^irant  of 
proper  notice,  see  post  i  2033  and  note. 

7.  E^rror  in  title  Immaterial,  when. — Slifirht 
error  in  title  of  cause  in  notice,  which  does  not 
mislead  a  party,  is  not  sufficient  irround  for 
suppression  of  deposition. — ^Mills  vs.  Dunlap,  8 
Cal.  94,  97. 

8.  Objeet  of  notlee  is  to  give  an  opportunity 
to  adverse  party  to  appear  and  cross-examine 
witnesses. — Jones  vs.  Love,   9  Cal.   68,  70. 

9.  Place  of  examination. — Office  or  place  of 
business  of  an  officer  before  whom  deposition 
is  to  be  taken  should  be  specified  by  reference 
to  street  and  number,  or  by  such  other  desig- 
nation as  will  make  place  easy  of  ascertain- 
ment where  deposition  is  to  be  taken,  in  city 
having  a  lar^re  population  and  in  which  streets 
are  named  and  numbered. — ^Lucas  vs.  Richard- 
son, 68  Cal.  618,  620,  10  Pac.  Rep.  183. 

10.  Service. — ^Notice  must  be  served  upon 
attorney  where  party  appears  by  attorney. 
Service  on  party  personally,  in  such  case,  is 
not  sufficient. — Qrlfflth  vs.  Gruner,  47  Cal.  644, 
646. 

Aa  to  aerrlce  of  notice,  senerally,  see  ante 
H  1010-1017   and   notes. 


U«  8amcH>Proof  of  aorvloe  of  notice  of 
takln^T  of  deposition  may  be  made  by  oral  tes- 
timony at  time  deposition  Is  offered  in  evi- 
dence, as  well  as  by  affidavit.— Mills  vs.  Dun- 
lap. 8  (^L  94.  97;  Hobbs  vs.  Duff.  48  Cal.  486, 
488,  489. 

12.  Where  aa  order  of  court  required  three  . 
days'  notice  to  be  griven  and  counsel  for  ad-  | 
verse  party  acknowledired  service  in  writing  ; 
of  copy  thereof  on  date  more  than  three  days 
before  that  fixed  for  taking  of  deposition,  it 
was  held  that  sufficient  notice  was  shown. —  ; 
Attwood  vs.  Fricot,  17  Cal.  87,  48. 

IS.     Speellleatlon     of     olllcer     vnneceaaary. —    . 

Statute  does  not  require  that  notice  should 
specify  officer  before  whom  deposition  Is  to 
be  taken,  and  public  convenience  would  seem 
to  demand  that  in  sickness  or  absence  of 
officer  deslgrnated  any  other  empowered  by 
law  miflrht  be  substituted.  Notice  of  time  and 
plaoa  haviniT  been  fflven,  it  would  certainly 
be  matter  of  small  importance  who  should 
take  deposition,  particularly  In  view  of  incon- 
venience and  delay  which  would  result  from 
different  rule. — ^Williams  vs.  Chadbourne,  6  Cal. 
659,   661. 

14.  Time  of  examination.  —  Undated  notice 
to  D.,  one  of  two  defendants,  that  "witness 
would  be  examined  on  plaintiff's  behalf  this 
day,  at  office  of  W.  &  H.,  No.  78  I  street,  at 
two  o'clock  p.  m.  before  S.,  a  notary  In  and 
for  county  of  Sacramento,*'  was  held  to  be 
sufficient  notice  under  Practice  ^^ct. — ^Mllls  va 
Dunlap,   8   Cal.   94,   97. 

15.  Time  of  notice,  Ave  days. — ^If  notice  of 
taklns  of  deposition  be  less  than  that  required 
by  statute,  and  adverse  party  does  not  appear 
at  taking:  of  deposition,  it  cannot  be  read 
agralnst  his  objection  at  trial.  —  Howell  vs. 
Howell,  66  Cal.  390,  891,  8  Pac  Rep.  681. 

16.  Same — Order  ahortenlnv  time. — Order  of 
court  requirlnflT  service  of  notice  "forthwith" 
is  not  order  prescrlbingr  another  and  shorter 
time  than  that  designated  by  cod&  Such  order 
does  not  prescribe  any  definite  time.  If  no- 
tice flriven  in  such  case  be  le^ss  than  five  days 
provided  by  statute,  it  will  be  insufficient.^ 
Howell  vs.  Howell,  66  Cal.  890,  891,  5  Pac.  Rep. 
681. 

Aa  to  akortenlas  tlmo  of  notleoy  see  ante 
11008  and  note. 

17.  'Waiver  of*  —  Acknowledgrment  of  no- 
tice and  appearance  at  examination  of  attor- 
ney is  equivalent  to  waiver  of  notice  upon 
client.  But  If  In  maklngr  written  acknowledg- 
ment attorney  specifies  exact  time  he  receives 
notice  he  thereby  shows  that  he  does  not 
intend  to  waive  point  of  reasonableness  of  | 
notice.— Hunt  vs.  C^ane,  88  Miss.  669|  69  Am. 
Dec.   881. 

18.  OFFICBR9  AUTHORIZED  TO  TAKE 
DEPOSITIONS.— Practice  Act,  S  239,  provided 
that  "commissions  for  taking:  depositions  shall 
be  directed  generally  to  county  Judge,  to  any 
commissioners,  and  notary  public,  or  any  other 
officers  competent  by  law  to  take  answers  of 
witnesses  to  interrogratorles."  Authority  was 
also  erlven  to  notaries  public  to  take  deposi- 
tions by  9  6  of  act  of  March  87,  1850.  Gleneral 
power   of  notaries   to  take  depositions,  given 


9  9m        (3410) 


OFFICBR  AVTHORIZEiD  TO  TAKBI—SlTBPfENA. 


CPt.IT. 


by  that  act,  was  limited,  and  manner  provided. 
In  nineteenth  chapter  of  old  Practice  Act.  By 
that  act  provision  waa  made  for  three  com- 
missioners to  be  appointed  In  each  county, 
who  should  have  power  to  summon  witnesses, 
to  enforce  their  attendance  by  attachment, 
and  take  depositions  in  suits  pending:  In  their 
respective  counties,  to  be  used  in  said  suits, 
when  witness  was  female,  or  was  without  the 
county,  etc.  There  was  no  authority  griven  by 
this  chapter  to  notaries  to  take  depositions 
in  such  cases;  and  the  only  instance  provided 
by  statute  was  where  witness  resided  in  an- 
other county,  and  commission  was  regrularly 
sued  out  and  directed  to  notary.  .  .  .  The  appoint- 
ment of  commissioners  was  designed  for  con- 
venience of  courts;  and  legislature  doubtless 
intended  to  confine  power  of  taking  depositions 
in  suits  pending.  In  their  own  counties,  exclu- 
sively to  them.  They  were  supposed  to  be 
appointed  by  court,  on  account  of  their  pecu- 
liar knowledge  and  qualifications  for  such 
duties;  in  consideration  of  which,  law  gave 
them  plenary  power  to  compel  attendance  of 
witnesses  by  attachment,  while,  on  the  other 
hand,  exercise  of  such  power  by  notaries,  who 
were  appointed,  not  on  account  of  their  legal 
acquirements  but  to  facilitate  commercial 
transactions,  would  lead  to  much  confusion. — 
McCann  vs.  Beach,  2  Cal.  25.  29,  30,  32,  33. 

As  to  aathorlty  of  clerk  of  court  to  tako 
deposition,  see  ante  9  696  and  note. 

As  to  authority  of  ncubcra  of  iKiard  of 
examiners  to  take  depositions  to  be  used 
before  board,  see  KERR'S  CYC.  POI«.  CODB 
9  659. 

As  to  olllcers  anthorlsed  to  administer  ofiths 
and  aArmatlons,  see  ante  9  2012  and  note;  post 
J  9  2093   and  note. 

10.  Nature  of  aatkorltr*  —  OfBcer  taking 
deposition,  although  he  derives  his  authority 
primarily  from  law  and  not  from  court,  does 
not  act  Independently  of  court.  He  cannot 
proceed  of  his  own  motion,  or  upon  mere 
request  of  any  person  to  take  deposition  re- 
gardless of  court  or  of  any  action  pending. 
He  can  act  only  In  pursuance  of  an  aflldavit 
made,  and  notice  given  in  action  pending  in 
court  by  party  to  suit  or  his  attorney,  which 
affidavit  and  notice  are  proceedings  in  the 
action. — Burns  vs.  Superior  Court,  140  Cal.  1, 
9.  73  Pac.  Rep.  697. 

20.  SVBPCBNA  to  requlro  attendanoe  of 
witness  before  officer  may  be  Issued  by  officer 
who  Is  to  take  deposition  (9  1986  subd.  2  ante). 
Although  court,  under  Its  general  powers,  may 
have  authority  to  make  an  order  directing 
petitioner  to  appear  and  testify  under  oath 
before  o'fficer.  It  Is  not  necessary  for  It  to 
do  so,  and  making  of  It  In  advance  would  not 
add  to  legal  obligation  of  witness  to  obey 
subpoena.  Examining  oflScer,  as  an  agency  of 
court,  is  empowered  to  Issue  subpoenas  as 
process  of  court. — Burns  vs.  Superior  Court, 
140  Cal.  1,  3.  8.  10,  73  Paa  Rep.   697. 

21.  Defective  allldavlt  not  ground  for  «aasb-i 
Ing-. — ^There  is  no  provision  authorizing  order 
to  ^uash  subpoenas  issued  by  notary  on  ground 
of  defects  in  affidavit. — Pflster  vs.  Superior 
Court.  64  Cal.  400,  401,  1  Pac.  Rep.  492. 


29l  Same— Refusal  to  obey  subpoena  issued 
by  ofllcer  taking  deposition  is  an  unlawful 
interference  with  proceedings  of  court  in 
which  such  action  is  pending,  within  meaning 
of  9  1209  subd.  9  ante,  and  as  such  is  punish- 
able as  a  contempt  of  court  upon  proper  charge 
made  to  court  by  affidavit. — ^Burns  vs.  Superior 
Court,  140  Cal.  1,  6.  14.  78  Pac  Rep.  697, 
overrnliniT  liezinsky  vs.  Superior  Court,  72 
Cat  610,  14  Pac.  Rep.  104.  See  Crocker 
vs.  Conrey,  140  CaL  218,  216,  78  Pac  Rep. 
1006. 


28.  flame  — AAdAvft  for  citation  for  e« 
tempt. — ^If  charges  of  contempt  are  preferred 
against  distant  witnesses,  for  refusing  to  give 
deposition,  court  must  see  that  facts  showing 
materiality  of  testimony  sought  are  fully  and 
particularly  set  fort)i  in  affidavit  before  issu- 
ing citation. — Burns  vs.  Superior  Court,  140 
Cal.  1,  14,  73  Pac.  Rep.  697. 

S4L  Same-^Malldons  arrest  of  ^vltnens,  lia- 
bility for. — Party  who  maliciously  and  without 
probable  cause  procures  an  arrest  on  charge 
against  witness  summoned  to  give  his  deposi- 
tion before  notary,  of  contempt  of  court  In 
falling  to  appear  and  testify,  will  be  liable 
to  suit  for  damages. — Burns  vs.  Superior  Court. 
140  Cal.  1.  14,  73  Pac.  Rep.  697. 

26.  Same — Pnnlshment  by  flne  or  Imprison- 
ment.— ^Witness,  when  found  guilty  of  contempf 
of  court  in  refusing  to  give  his  deposition,  may 
be  punished  by  fine  and,  In  addition,  be  com- 
mitted to  Jail  until  he  consents  to  answer.^ 
Crocker  vs.  Conrey,  140  Cal.  213,  216,  73  Pac 
Rep.  1006. 

20.  Same  —  Same  —  Jndge  may  pnnlsb  snm- 
marlly,  when. — Judge  of  superior  court,  when 
he  consents  to  take  depositions  In  an  action 
pending  in  his  court,  may  punish  wftness  for 
contempt  in  refusing  to  appear  or  give  his 
deposition.  It  is  not  necessary  as  foundation 
for  any  proceeding  against  witness  to  lay 
before  court  formal  complaint  in  writing  duly 
verified,  setting  out  facts  already  within 
knowledge  of  court,  and  thereupon  to  issue 
an  attachment,  citation,  or  order  to  show 
cause,  as  in  other  cases  of  contempt  not  com- 
mitted in  Immediate  view  and  presence  of 
court.  Judge  in  such  case  is  not  acting  as 
mere  ministerial  functionary,  but  in  discharge 
of  his  duties  as  Judge,  and  is  armed  with  all 
powers  of  Judge  in  chambers,  because  it  is 
proceeding  before  him;  It  Is  cause  pending  in 
his  court,  awaiting  his  final  Judgment,  and  in 
•very  step  of  process,  wholly  within  his  Juris- 
diction. Taking  of  deposition  to  be  used  on 
trial  of  cause  is  proceeding  In  cause,  and 
when  Judge  himself  Is  acting,  it  is  a  proceeding 
before  him.  If  his  orders  are  disobeyed,  he 
may  punish  summarily  for  contempt. — Crocker 
TS.  Conrey,  140  Cal.  218,  216,  217,  78  Pac  Rep. 
lOOO. 


27.     Same — Same — Same — Discretion  of  Jndso 

not  arbitrary.— Judge  before  whom  deposition 
is  being  taken  has  no  discretion  to  refuse  to 
exercise  powers  with  which  law  has  invested 
him  80  far  as  necessary  to  secure  right  which 
law  confers  upon  party  to  have  his  deposition 
taken.  When  orderly  proceedings  of  court 
have  been  subjected  to  an  unseemly  Interrup- 
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tion.  and  only  question  Is  whether  offender 
shall  be  punished  by  fine  or  imprisonment.  In 
order  to  vindicate  dlffnity  of  tribunal,  and  as 
an  •  example  to  others,  discretion  of  court  to 
punish  or  condone  offense  is  absolute.  But 
'Where  rigrht  of  party  can  only  be  secured  by 
commlttingr  to  prison  contemner  of  lawful 
orders  of  court  until  he  offers  to  pur^re  con- 
tempt, exercise  of  power  to  commit  becomes 
obligratory.  Mandamus  is  proper  remedy  to 
compel  Judfre  to  act  under  such  circumstances. 
— Crocker  vs.  Conrey,  140  Cal.  218,  218,  78 
Pac.   Rep.   1006. 

28.  Same  —  Same  —  Jiiatie«  of  peace  camiot 
psmlah. — Justices  of  peace  before  whom  depo<«i- 
tion  has  been  noticed  cannot  punish  witness 
for  disobedience  in  refusing;  to  attend  and 
grive  his  deposition  when  served  with  sub- 
pcena.  Such  power  resides  only  in  superior 
court  in  which  action  or  proceeding:  in  which 
deposition  is  taken  is  pending:. — Gray  vs. 
Thorpe,  1  Cal.  App.  812,  813.  814. 

29.  Same — Same — Ministerial  ollleer  taldnv 
depoaltlon  has  no  power  to  punish  as  for  con- 
tempt one  who  disobeys  his  subpoena  or  re- 
fuses to  be  sworn  or  to  testify.  That  part  of 
8  1991  ante  purportingr  to  grive  such  power  is 
Invalid  and  unconstitutional.  Ljegrislature  can- 
not thus  dispose  of  judicial  power  of  state. 
Constitution  cannot  hp  so  construed  -as  to 
allow  ministerial  officers  to  be  invested  with 
power  to  punish  individuals  by  ilne  and  im- 
prisonment. There  are  also  special  reasons 
why  this  power  could  not  be  vested  in  officer 
taking:  depositions.  He  has  not  means  at  hand 
to  enable  him  to  act  advisedly  In  such  matters. 
A  dispute  may  exist  as  to  whether  or  not 
deposition  is  taken  In  grood  faith,  or  is  resorted 
to  with  purpose  of  abusins  privilege  in  order 
to  obtain  information  foreigrn  to  suit  In  which 


it  is  taken.  Officer  would  have  nothing:  before 
him  from  which  he  could  decide  such  dispute. 
So  there  mig:ht  be  a  question  asked  calling:  for 
immaterial  evidence,  in  which  case  witness  Is 
not  bound  to  answer.  Officer  has  not  plead- 
Ingrs  before  him  and  cannot  decide  point. — 
Burns  vs.  Superior  Court,  140  Cal.  1,  12,  13, 
73  Pae.  Rep.  597. 

30.  To  take  evidence  in  form  of  deposition 
is  function  which,  while  it  may,  for  sake  of 
convenience,  be  sometimes  delegated  to  notaries 
and  other  non-Judicial  officers,  is,  nevertheless, 
more  especially  function  of  Judge  before  whom 
cause  is  pending  in  which  deposition  may  be 
required.  Taking  and  certifying  of  depositions 
by  notary  is  strictly  analogous  to  taking  and 
reporting  of  testimony  by  referee.  It  is  por- 
tion of  Judicial  function  that  may  be  dele- 
gated; and  as  long  as'  witness  consents  to 
answer  proper  questions,  referee  or  notary 
may  act  as  efficiently  as  Judge  himself  in 
reducing  evidence  to  form  in  which  it  may  be 
used  at  trial.  But  power  to  punish  for  con- 
tempt in  refusing  to  answer,  or  of  committing 
to  prison  until  witness  consents  to  answer, 
is  Judicial  function  which  cannot  be  dele- 
gated. Referee  in  such  case  must  report  con- 
tumacy to  court  and  leave  to  court  deter- 
mination of  question  whether  contempt  has 
been  committed,  and  how  it  is  to  be  punished. 
This,  however,  is  only  because  legislature 
cannot  confer  upon  non-Judicial  officer  powers 
in  their  nature  essentially  Judicial. — Crocker 
vs.  Conrey,  140  Cal.  218,  216,  73  Pac.  Rep.  1006. 

See  ante  5  2021  and  note  par.  6;  post  5  2032 
and  note  par.  21. 

No  other  remedy,  and  when  Judicial  officer 
has  no  discretion  to  refuse  to  act  he  is  subject 
to  mandate  of  higher  court,  like  every  other 
officer.— Ibid,  218. 


§2032.  UANNEB  OF  TAKING  DEPOSITIONS.  HAY  BE  USED  B7 
EITHER  PARTT  ON  TEE  TBIAL. '  Either  party  may  attend  the  examination 
and  put  such  questions,  direct  and  cross,  as  may  be  proper.  The  deposition,  when 
completed,  must  be  carefully  read  to  the  witness  and  corrected  by  him  in  any  par- 
ticular, if  desired ;  it  must  then  be  subscribed  by  the  witness,  certified  by  the  judge 
or  officer  taking  the  deposition,  inclosed  in  an  envelope  or  wrapper,  sealed,  and 
directed  to  the  clerk  of  the  court  in  which  the  action  is  pending,  or  to  such  person 
as  the  parties  in  writing  may  agree  upon,  and  either  delivered  by  the  judge  or 
officer  to  the  clerk  or  such  person,  or  transmitted  through  the  mail  or  by  some  safe 
private  opportunity ;  and  thereupon  such  deposition  may  be  used  by  either  party 
upon  the  trial  or  other  proceeding  against  any  party  giving  or  receiving  the  no- 
tice, subject  to  all  legal  exceptions ;  but 

If  the  parties  attend  at  the  examination,  no  objection  to  the  form  of  an  inter- 
rogatory shall  be  made  at  the  trial,  unless  the  same  was  stated  at  the  time  of  the 
examination.  If  the  deposition  be  taken  under  subdivisions  two,  three,  and  four, 
of  section  two  thousand  and  twenty-one,  proof  must  be  made  at  the  trial  that  the 
witness  continues  absent  or  infirm,  or  is  dead.  The  deposition  thus  taken  may  be 
also  read  in  case  of  the  death  of  the  witness. 

History:  Enacted  March  11,  3S72,  founded  on  (430  Ptactiee  Act;  amended 
b^  Code  Conuniraion,  Act  March  8,  1901,  State,  and  Amdts.  1900-1,  p.  255,  aet 
held  aneonstitutional,  lee  historyp  §5  ante. 
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1|2.  Applied,  cited,  construed,  referred  to. 

8.  Appeal  —  Determination  of  admiBsibility 

not  reviewable,  when. 

4.  Same — Improper  admlBsion  of  deposition 

not  ground  for  reversal,  when. 

5.  Same— Objection   first   ihade   on  appeal, 

untenable. 
6-8.  Same — Presumption  of  regularity,  where 
contrary  not  shown  by  record. 

9.  Same — Same — ^Applies  to  criminal  causes. 

10.  Caption. 

11.  Certificate. 

12, 13.  Same-— Contents  of. 

14.  Same — ^Defective    certificate,   ground   for 

exclusion. 

15.  Same — ^Informal  certificate. 

16.  Same — Jurat  is  not  certificate. 

17.  Same — One  certificate  may  cover  several 

depositions,  when. 

18.  Same — Seal  unnecessary. 

19.  Continuance,  when  deposition  not  filed. 

20.  Indorsement    on    envelope— Not   part   of 

deposition. 

21.  Enforcing  answer  from  witness. 

22,23.  Examining  officer — ^Kot  to  decide  merits 
of  objections  to  question. 
•  24.  Exceptions. 
25-27.  Same — Competency  of  witness. 
28,29.  Same — New  objections  at  retriaL 

30.  Same — Objections  to  the  reading  of  depo- 

sitions should  be  specific 

31.  Same — ^Bule  requiring  notice  of,  previous 

to  trial. 

32.  Same — Technical  objections  to  be  disre- 

garded. 
33,34.  Same — To  be  made  at  trial. 

35.  Same — Same — Premature  when  made  be- 

fore. 

36.  Same— Waiver  of. 

37.  Same — Same — Bj  failure  to  file  notiee  of 

objections. 
38, 39.  Exhibits — Copies  may  be  uaed  as. 

40.  Same  —  Exhibits  properly  Identified  need 

not  be  attached. 

41.  Same — ^Identification  of. 

42.  Ex  parte  deposition  regarded  with  sns- 

pidon,  when. 

43.  Hearsay  answers  stricken  ont,  on  motion. 
44-47.  Preliminary  proof  of  absenoe  of  witness 

at  time  of  trial. 
48-50.  Same — Immaterial  when  witness  is  party. 
51.  Same — Same — Discretion  of  court. 
62.  Same— Objection  for  want  of. 
53.  Same  —  Presence    of    witness    required, 
when. 
54,55.  Same — Waiver  of  sworn  statement. 

56.  Stipulation  that  the  depositions  were  duly 

and  properly  taken. 

57.  Withdrawal  of  deposition  by  party. 

1.  APPIilBD,  CmgD,  CONSTRUBB,  BIO- 
FERRBD  TO«  etc. — 1.  Code  •eetloa. — Sunol  vs. 
Molloy,  63  Cal.  369,  870  (cited);  Newell  vs. 
Desmond.  74  Cal.  46.  47,  48.  18  Pac.  Hep.  869 
(construed);  Adams  vs.  Weaver.  117  Cal.  42, 
49.  48  Pac.  Rep.  972  (construed  with  subd.  1 
of  §  2031  ante) ;  Wise  vs.  Collins,  121  Cal.  147, 
152,  63  Pac.  Rep.  640  (construed);  Kyle  vs. 
Cralff,  125  Cal.  107,  114.  67  Pac.  Rep.  791 
(applied);  St.  Vincent's  Inet.  for  I.  vs.  Davis, 
129  Cal.  20.  24,  61  Pac.  Rep.  477  (construed); 
Bank  of  Orlan^  vs.  Flnnell,  188   Cal.  475,  477, 


€6  Pac.  Rep.  976  (construed,  erroneously  cited 
as  S2232  post);  Burns  vs.  Superior  (^urt,  140 
Cal.  1,  8,  78  Pac.  Rep.  597  (cited);  Crocker  vs. 
Conrey,  140  (^1.  218,  220,  73  Pac.  Rep.  1006 
(cited);  Estate  of  Dolbeer  iC&L  May  18,  1906). 

86  Pac.  Rep.  696,  706  (cited);  Madera  R.  Co. 
vs.  Raymond  O.  Co.  (Cal.  App.  May  29,  1906), 

87  Pac.  Rep.  27,  84  (applied). 

1.  flame— 1.  Praetlee  Aet  8  4SO.— Mills  vs. 
Dunlap.  8  Cal.  94.  97  (cited);  'Elgin  vs.  HllU 
27  Cal.   872.   874    (cited). 

As  to  appliemblllty  of  tbim  sectloB  only  to 
depoeltloBs  takes  la  this  atate^  see  ante  f  2026 
and  note  par.  8. 

As  to  fllLMT  dopoaltioB%  see  note  15  Am.  SL 
Rep.  296. 

Aa  to  form  of  dopoaltloiDa — ^To  be  iaterroga- 
torleo  and  aBs^rem,  wsIcmi  otliorwlae  agreed, 
see  ante  9  2006  and  note. 

As  to  metliod  of  exaiaiiuitloa,  by  question 
amd  aaawer,  or  by  narratloiiy  see  ante  i  2006 
and  note. 

As  to  acceaalty  of  all  eaaeatlal  roa«lrancBts 
of  atatate  belas  combed  witby  see  ante  12019 
and  note  pars.  8,  4. 

As  to  notice,  see  post  9  2088  and  note. 

Aa  to  atenosrapbery  see  ante  9  2006  and  note. 

Aa  to  wbea  a  depoaltloa  or  oertUleate  la 
doctfBod  to  be  complete  ^vltbia  provUdoaa  of 
Penal  .Code  relating  to  perjory,  'see  KBRR'S 
CYO.  PIDN.  CODfl  9124  and  note. 


8.  APPBSAIi— Determination  of  admlaalblllty 
not   reviewable,   when. — ^Rulingr   of   trial   court  ' 
admittlBK  deposition   to   be   read    as   evidence  ' 
will   not   be   reviewed   on   appeal   where   there  ' 
was    testimony    before    reading:   of    deposition  > 
tendinflT  to  show  that,   at   time  of   trial,  wit-  ' 
nesses   resided    In    another   county,    and   were 
then  absent  from  county  where  case  was  on 
trial.      It    is    for    trial    court    to    determine 
whether  or  not  such  evidence  Is  satisfactory.— 
Sunol  vs.   Molloy,   63   Cal.   869,   870.     See  Mills 
vs.  Dunlap,  8  CaL  94,  96. 

4.  Improper  admlaalon  of  depoaltion  not 
KToond  for  reveraaly  when* — Improper  admis- 
sion of  deposition  on  behalf  of  defendant  is 
not  ffround  for  reversal  of  a  Judgment  where 
evidence  offered  by  defendant  Is  ao  atrong 
and  direct,  and  that  offered  by  plaintiff  and 
which  tends  to  contradict  it  is  so  qualified 
and  weak,  that  decision  could  not  well  have 
been  otherwise  than  la  favor  of  defendant  If 
deposition  had  been  excluded. — Silvarer  vs. 
Hansen,  77  Cal.  679,  684,  687,  20  Pac.  Rep. 
186. 

'  S.    ObleettOB  flvat  made  op  appeal*  uatennble. 

— Objection  made  to  admission  of  deposition 
cannot  be  considered  on  appeal  unlesa  made 
when  deposition  was  offered  in  evidence.^ 
Hobbs  vs.  Duff,  48  Cal.  486,  490;  People  va 
Salorse,  62  Cal.   189,  146. 

9.  Freanmpti#n  of  reynlaritr»  wbere  eon- 
trary  not  ahpwn  by  roeord. — ^It  will  be  pre* 
sumed  on  appeal,  where  necessary  to  support 
rullniT  of  trial  court,  that  deposition  contained 
proper  oertlllcate  and  siernature,  where  con- 
trary is  not  shown  by  record.  —  People  vs. 
Qrundell,  76  Cal.  801,  804,  17  Pac  Rep.  214. 

7.  Objection  to  rullnir  of  trial  court  in 
strliclAflr   out   an    answer    to   Queattoa    as   not 
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bein«  in  statutory  form  and  an  incompetent 
would  be  presumed  to  be  correot,  on  appeal, 
where  there  is  an  entire  absense  of  such  state- 
ment in  record  as  will  enable  appellate  court 
to  form  an  opinion  as  to  propriety  of  action 
of  court  below.— People  ts.  Olllis.  97  Cal.  642, 
645,   32   Pac   Rep.   S8C. 

8.  Where  notice  of  taklnir  deposition  and 
certificate  of  notary  thereto  are  not  set  out 
in  record  on  appeal,  supreme  court  will.  In 
favor  of  Juderment,  presume  they  were  in  due 
form  and  described  the  witness  by  her  true 
name.  This  presumption  will  not  be  affected 
by  fact  that  notary  indorsed  on  envelope  in 
-which  he  mailed  deposition  to  county  clerk 
&  memorandum  that  it  contained  deposition 
of  F.  K.  Houston,  the  body  of  deposition  and 
•lernature  thereto  showing  it  to  be  deposition 
of  Alice  Simpson  Houston.— Wise  vs.  CoUinSi^ 
121  Cal.  147.  1S2,  68  Pac  Rep.  640. 

••     Save— AppUea  to  crtmlsMl  eawiefl.^Party 

objecting  that  an  official  certificate  Is  not  in 
due  form,  if  he  seeks  to  have  an  adverse  ruling 
reviewed,  should  see  that  certificate  ffoes  into 
record.  In  absence  of  certificate,  supreme 
court  will  presume  that  it  was  in  due  form. 
This  rule  also  applies  to  defendant  in  crim- 
inal cause.  In  such  case,  it  is  not  incumbent 
upon  people  to  show  affirmatively  that  it  was 
In  proper  form,  and  for  that  purpose  to  have 
It  incorporated  in  record. — People  vs.  Moran, 
144  Cal.  48,  61,  77  Paa  Rep.  777. 

Ifl.  CAPTlOIf  should  show  by  whom  witness 
was  sworn.  Where  words  "before  me"  are 
omitted  from  caption  it  has  been  held  that 
deposition  is  inadmissible.— Powers  vs.  Shep- 
ard,  21  N.  H.  60,  68  Am.  Dec.  168;  Dane  vs. 
liace,  37  N.  H.   684. 

As  to  defeetlvelT  entitled  depositions  la 
erimlBal  proccedlassy  see  KBRR'S  OTC.  PBN. 
CODB3  9  1401. 

11.  CBRTIPICATBS  of  notary  is  sufficient 
if  it  is  in  substantial  compliance  with  form 
of  statute.— Mills  vs.  Dunlap,  8  Cal.  94,  97. 

12.  Contents  ef< — Code  does  not  in  terms 
provide  for  contents  of  certificate  to  deposi- 
tion, but  it  must  satisfactorily  set  forth  an 
actual  compliance  with  all  requirements  of 
statute.— Williams  vs.  Chadbourne,  6  CaL  659, 
661;  People  vs.  Morine,  64  Cal.  576,  577. 

13.  Certificate  should  state  that  deposition 
had  been  read  to  witness  before  sisningr  there- 
of.—Williams  vs.  Chadbourne,  6  Cal.  669,  661; 
People  vs.  Morine,   64  CaL   675,   577. 

Aa  to  aeeeeslty  of  statement  tkat  witneea 
was  llr>t  dnly  swomt  see  Palmer  vs.  "Fogg, 
26  Me.  368,  58  Am.  Dec.  708;  Baker  vs.  Kelly, 
41  Miss.  696,  98  Am.  Dec  274. 

14.  Defective  eerttteatey  vonnd  for  exe!*- 
slon.— If  the  certificate  of  officer  is  defective 
deposition  should  be  excluded.— Dye  vs.  Bailey, 
2  CaL  888,  884. 

IB.  Informal  eertlfleate  of  a  notary  will  be 
sufficient  if  it  substantially  complies  with  re- 
quirements of  statute;  thus,  although  it  be 
not  expressly  stated  that  deposition  was  read 
to  witness  before  sifirninflr,  but  fact  that  it  was 
either  read  to  or  examined  by  him  appears 
by  necessary  implication,  as  where  certificate 
states  that  deposition  was  corrected  by  notary 
C.  C.  P.— 163 


under   direction   of  witness,   it  Is   sufficient.^> 
Hisrslns  vs.  Wortell,  18  CaL  880,  833. 

16^  Jurat  la  not  a  eertlfleate.— People  vs. 
Morine,   64  CaL   676.   678. 

17.  One  eertlfteato  amy  cover  several  depo* 
sitlonay  when«--It  is  not  necessary  that  formal 
caption  and  formal  certificate  of  officer  should 
be  appended  to  deposition  of  each  witness 
when  depositions  of  two  or  more  witnesses 
are  taken  in  behalf  of  same  party,  under  same 
notice,  at  same  time  and  place,  and  before 
same  officer.  In  such  case  one  certificate  ap- 
pended at  close  of  all  depositions  upon  same 
paper  or  on  several  sheets  of  paper  securely 
attached  toffethef,  if  in  proper  form,  may  cover 
each  and  alL — Pralus  vs.  Pacific  O.  &  S.  M. 
Co.,  86  CaL  80,  86,  87. 


IS.  Seal  vnnecessary. — Attestation  or  cer- 
tificate of  notary  that  an  affidavit  was  sworn 
to,  or  affirmed,  and  subscribed  before  him,  is 
regular,  although  his  seal  la  not  affixed.— Mills 
vs.  Dunlap,  3  CaL  94,  97. 

19.  CONTINUAlfCB»  WHBN  DBPOSITIOIf 
NOT  FUUE20. — Ooinff  to  trial  in  case  without 
depositions  which  have  been  taken  in  it  con- 
stitutes no  leffal  surprise,  for  if  depositions 
have  not  been  transmitted  to  court  before 
trial,  either  party  may,  if  he  wants  to  use 
them,  move '  for  continuance  until  they  come 
to  hand.— Heath  vs.  Scott,  66  CaL  648,  662,  4 
Pac  Rep.  667. 

As  to  eontlnnanee^  see  ante  8  2021  and  note 
pars.  8,  4 ;  f  2027  and  note. 

ao.  INDORSHSIBNT  ON  BNVISLOPB  —  Not 
part  of  deposition. — Indorsement  on  envelope 
in  inclosing  deposition  forms  no  part  of  docu- 
ment. The  law  requires  deposition,  after  beinir 
certified,  to  be  inclosed  in  an  envelope  or 
wrapper,  sealed,  and  directed  to  clerk  of  court  i 
in  which  action  is  pending,  etc  All  else  is 
extra-official,  and  can  neither  add  to  nor  de- 
tract from  validity  or  authenticity  of  deposi- 
tion. It  was  so  held  where  notary  had  indorsed 
on  envelope  in  which  he  mailed  deposition  to 
county  clerk  statement  that  it  was  deposition 
of  F.  K.  Houston.  The  body  of  deposition 
and  siflrnature  thereto  showed  it  to  be  that  of 
Alice  Simpson  Houston,  on  which  account  it 
was  objected  to  as  evidence  in  case. — Wise  vs. 
Collins,  121  Cal.  147,  161,  63  Pac  Rep.   640. 

21.     S2NFORCINO     ANSWBR     FROM     WIT- 

NESS8. — Where  witness  under  examination 
before  an  officer  not  bavins  power  to  punish 
for  contempt  refuses  to  answer  proper  ques- 
tion, officer  should  report  to  court  havingr 
Jurisdiction  and  ask  it  to  compel  answer  or 
punish  contumacious  witness. — ^Keller  vs.  B.  F. 
Goodrich  Co.,  117  Ind.  666,  10  Ajn.  SL  Rep.  88, 
19  N.  E.  Rep.  196. 

See  ante  I  2081  and  note  pars.  22-80. 

As  to  pnnlsiiment  of  witness  for  refnsal  to 
svbserlbe  a  deposltlea  ivken  reqvlredy  see  ante 
8  1991  and  note. 

S2.  EXAMINING  OFFICBR— Not  to  decide 
merits  of  objections  to  wcstlons. — Code  does 
not  contemplate  that  an  examining  officer 
should  decide  merits  of  an  objection  that  ques- 
tion calls  for  immaterial  evidence.  Officer  has 
not  pleadiner  before  him  and  eannot  decide 
point.     It  Is  only  required  that  objection   bit 
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8tated.—BTirnfl  vs.   Superior  Court,  140  Cal.  1, 
IS,  78  Pac.  Rep.  697. 

28.  Although  It  is  duty  of  officer  simply  to 
write  down  questions  and  answers,  noting  ex- 
ceptions, if  there  are  any,  hl8  action  in  ex- 
cluding a  question  propounded  Is  not 
prejudicial  error  where  evidence  sought  to  be 
elicited  by  question  is  ImmateriaL — ^People  vs. 
Keith,   60  Cal.  137,  139. 

;  24.  BXCBPTIONS. — ^Depositions  are  subject 
to  all  legal  exceptions' at  trial,  but  single  ob- 
jection to  form  of  interrogatory  in  case  parties 
attend  examination.  This  was  rule  under  9  430 
of  Practice  Act,  and  is  continued  In  above 
section  of  code. — Lawrence  vs.  Fulton,  19  Cal. 
683,  689,  690;  Nicholson  vs.  Tarpey,  89  Cal. 
617,  619.  26  Pac  Rep.  1101. 

28.  Competeney  of  witness. — ^Party  who  ap- 
pears at  taking  of  deposition  and  examines 
witness  without  objecting  to  his  competency 
cannot  afterwards  Interpose  objection. — Brooks 
vs.  Crosby,  22  Cal.  42,  60. 

26.  Objection  to  competency  of  witness 
based' upon  his  Interest  in  suit  must  be  tnade 
at  time  of  examination.  Such  objections  must 
be  taken  at  earliest  moment.  After  having 
appeared  and  cross-examined  such  witness 
party  cannot  at  trial  be  permitted  to  reserve 
an  objection  upon  such  ground. — Jones  V8. 
Love,  9  Cal.  68,  71. 

27.  Where  it  Is  stipulated  that  deposition 
taken  in  another  case  should  be  used  on  trial 
"with  same  force  and  effect,  and  subject  to 
same  exceptions  and  objections  in  all  respects 
as  if  taken  in  this  case,"  an  objection  to  com- 
petency of  witness  cannot  be  taken  at  trial 
unless  such  objection  was  reserved  on  taking 
of  deposition.  The  effect  of  stipulation  Is  to 
place  deposition  upon  same  footing  as  If  it 
had  been  taken  In  present  ease. — Brooks  vs. 
Crosby,  22  Cal.  42,  60. 

28.  New  objections  at  retrtaL — When  deposi- 
tion is  read  at  retrial  parties  are  at  liberty 
to  interpose  new  objections. — Nicholson  vs. 
Tarpey,  89  Cal.  617,  619,  26  Pac.  Rep.  1101. 

29.  Query,  whether  it  is  competent  for  par- 
ty to  object  on  second  trial  to  the  reading  of 
deposition  which  he  has  suffered  his  adversary 
to  read  on  first  trial  without  objection. — ^Myers 
vs.  Casey,  14  Cal.  648,  644. 

80.  Objections  to  reading  of  depositions 
should  be  speeifle. — ^A  general  objection  "that 
the  witness  has  refused  to  answer  interroga- 
tories put  on  behalf  of  plaintiff  herein,  and 
concerning  material  matter  affecting  rights  of 
parties  to  this  suit,  and  that  deposition  is  not 
full '  or  complete,  or  responsive  to  questions 
put  to  witness  by  plaintiffs  in  commission 
upon  which  evidence  was  taken,*'  is  not  suffi- 
cient to  call  attention  of  court  to  particular 
interrogatory  which  witness  has  refused  to 
answer  or  her  answer  to  whioh  was  evasive 
and  not  fully  responsive,  or  to  materiality  of 
the  question.  It  is  right  of  trial  Judge  to 
have  his  attention  called  specifically  to  matter 
objected  to. — Oassen  vs.  Hendrlck,  74  Cal.  444, 
446,  447.  16  Pac.  Rep.  242. 

81.  Rnle  reqnlrlng  notice  of^  prevlons  to 
trinL—Rule  of  third  district  court  provided 
that  "all  exceptions  to  depositions  .  .  .  unless 


appearing  on  face  thereof,  must  be  filed  with 
clerk  of  court,  and  notlca  of  filing  thereof 
given  adverse  party,"  eta  The  meaning  of 
rule  was  held  to  be  not  that  objectionable 
matter  must  appear  on  face  of  deposition,  in 
order  to  be  within  exception,  but  that  objec- 
tion must  appear  upon  face  of  deposition.^ 
Myers  vs.  Casey,  14  Cat  642,  844. 

82.     Teehnlenl  objections  to  bo  disregarded. 

— Objections  as  to  notice  and  manner  of  tak- 
ing deposition,  and  attestation  thereof,  which 
are  purely  of  technical  character,  should  be 
disregarded  If  not  foufided  on  any  substantial 
basls.—Mllls  vs.  Dunlap,  8  Cat  94,  97. 

as.  To  be  made  at  trial.— Party  desiring  to 
do  so  has  right  to  take  depositions,  and  ad- 
verse party  will  have  right  to  object  when 
deposition  shall  be  offered  to  be  read.  If  pro- 
ceedings shall  be  found  to  be  not  in  com- 
pliance with  statute.— Pfister  vs.  Superior 
Court,  64  Cal.  400,  401,  1  Pac. Rep.  492. 

34.  Objections  to  regularity  of  proceedings 
in  taking  deposition  can  be  made  at  time  of 
trial  before  depositions  are  read  In  evidence. 
It  is  not  necessary  that  exceptions  should  be 
filed  before  time  of  trial. — ^Dye  vs.  Bailey,  2 
Cal.  883.  384. 

8S.     Sane — ^Prematnre   wben   made   before.— 

Motion  to  suppress  reading  of  the  deposition 
made  before  time  of  trial  is  premature.— Mills 
vs.  Dunlap,  8  CaL  94,  96. 

88.  Waiver  of«— By  falling  to  take  ob- 
jection in  proper  manner  that  improper 
questions  had  been  asked  on  examination  any 
errors  that  may  have  intervened  in  that  re- 
spect are  waived.— Higglns  vs.  Wortell,  18  CaL 
330,    833. 

87.  Same — ^By  fallnre  to  llle  notice  oC  objee- 
tiono*  —  By  rule  of  the  sixth  district  court 
notice  for  three  days  was  required  of  ex- 
ceptions to  depositions  when  depositions  were 
returned  and  filed  with  clerk  three  days  be- 
fore trial,  unless  objectionable  matter  appeared 
on  face  of  deposition.  Where  party  failed  to 
file  such  exceptions  prior  to  first  trial,  It  was 
held  the  deposition  might  be  used  upon  second 
trial  although  it  take  place  upon  following 
day.  In  such  case  party  desiring  to  present 
exceptions  is  in  default  for  not  having  done 
so  before  first  trlaL — ^Myers  vs.  Casey,  14  Cal. 
642.   644. 

88.  S2XHIBIT8 — Copies  may  bo  used  aa«— 
Although  deponent  annexes  copies  instead  of 
originals  of  papers  to  his  deposition,  court 
in  its  discretion  may  allow  them  to  be  read, 
especially  where  such  papers  are  private  prop- 
erty of  witness. — ^L'Herbette  vs.  Pittsfleld  Nat 
Bank,  162  Mass.  137,  44  Am.  St.  Rep.  364,  38 
N.  B.  Rep.  368;  Hauensteln  vs.  Qlllesple,  73 
Miss.  742.  66  Am.  St.  Rep.  669,  19  So.  Rep.  673. 

88.     Objection   tbat   copy  not   beat   evideace 

untenable  where  defendant  took  plaintiff's  dep- 
osition, and  called  for  a  oopy  of  records  of 
plaintiff  corporation. — ^Madera  R.  Co.  vs.  Ray- 
mond Q.  Co.  (CaL  App.  May  89,  1906),  87  Pac 
Rep.   87,  84. 

40.  Bxbiblts  properly  identifled  need  not  be 
attaebed  to  deposition,  and  if  proven  may  be 
Identified  by  paroL — ^Toby  vs.  Oregon  Pac  R. 
Co.,  98  Cal.  490,  601,  33  Paa  Rep.  660. 
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41.  IdeatUleatltta  of.  — The  minute-book  of 
corporation  referred  to  in  deposition  of  de- 
fendant, and  from  which  excerpts  were  made 
and  embodied  in  deposition,  is  not  admissible 
In  evidence  where  minute-book  is  hot  attached 
to  deposition  or  returned  with  It  unless  its 
Identity  be  admitted  or  proved.--Bradford  va 
Woodworth,  108  Cal.  684,  «87.  41  Pac.  Rep.  797. 

)      42.    Bx  parte:  deposition  rbgardesd 

i   IVITH     SUSPICION,    lVHBN.->When     opposite 

)  party  does  not  appear  at  taking  of  deposition, 

j  and  evidence  is  taken  ex  parte  and  witness  is 

^  not  subjected  to  cross-examination,   language 

•  used  by  witness  will  be  regarded  suspiciously. 

and  only  very   literal   interpretation   given   to 

it    where  party   taking  deposition   had   power 

to    make    obscure    matters    appearing    therein 

plain  by  such   witness  and  failed  to  do  so. — 

Spring  vs.  Hill,  6  Cal.  17,  18. 

45.  HHARSAY  ANSWBRS  8TRICKBN  OUT, 
ON  MOTION^— Where  it  appears  that  answers 
to  some  of  interrogatories  were  based  wholly 
upon  statements  made  by  persons  other  than 
party  to  action,  a  motion  to  have  such  answers 
stricken  out  should  be  granted. — ^Amann  vs. 
Lowell,   66   Cal.   806,   807,  5  Pac.  Rep.   863. 

44.  PRBIiimiNARY  PROOF  OF  AB8BNCS3 
OF  WITNHS8  AT  TIBQD  OF  TRIAL^-Deposition 
is  admissible  upon  testimony  being  given, 
showing  that  at  time  of  trial  witnesses  re- 
sided in  another  county  and  were  then  absent 
from  county  where  case  was  on  trial. — Sunol 
vs.   Molloy,   63   Cal.   369.   870. 

46.  When  it  is  sufficiently  made  to  appear 
that  witness  is  out  of  jurisdiction,  it  is  proper 
to  read  deposition  in  evidence. — People  vs. 
Grundell,   76  Cal.  801,  804,   17  Pac.  Rep.  214. 

46.  Ajb  foundation  for  admission  of  de- 
position of  an  absent  witness  it  is  sufficient 
if  it  appears  that  in  answer  to  inquiries  made 
at  his  former  place  of  business,  and  of  others 
who  knew  him,  it  was  said  they  did  not  know 
where  he  was.  but  understood  that  he  was  out 
of  state. — Ronton  vs.  Monnier.  77  CaL  448, 
468,  19  Pac.  Rep.  820. 

47.  Evidence  offered  for  purpose  of  laying 
proper  foundation  for  introduction  of  witness's 
deposition  held  to  be  competent  and  sufficient 
to  prove  absence  at  time  of  trial. — People  vs. 
Moran,  144  Cal.  48,  60,  61,  77  Pac  Rep.  777.    . 

48.  Immaterial    vrkea    ^rltncMi    Is    party.— > 

Deposition  of  party  to  action  may  be  read 
in  evidence  at  trial  without  showing  absence 
of  such  party  at  time  of  reading.  Sole  pur- 
pose of  enumerating  subds.  of  fi  2021  was  to 
provide  that  depositions  authorized  by  subd.  1 
could  be  read  without  showing  absence  of 
witness. — ^Newell  vs.  Desmond,  74  CaL  46,  48, 
15    Pac.    Rep.    869. 

49.  Plaintiff  has  right  under  statute  to  read 
his  own  deposition,  though  he  be  present  at 
trial,  and  though  other  witnesses  may  be 
present  by  whom  he  could  prove  same  facts.— 
Johnston  vs.  McDuffee,  88  Cal.  80,  82,  28  Pac. 
Rep.  214.     See  ante  fi  2021  and  note. 

50.  Deposition  of  a  party  to  action  when 
offered  by  adverse  party  cannot  be  rejected 
on  sole  ground  that  he  is  present  in  court. 
This  rule  applies  even  where  party  has  testi- 
fied as  witness  and  been  cross-examined.     But 


a  ruling  rejecting  deposition  m  such  case  will 
not  be  ground  for  reversing  judgment,  on 
appeal  where  record  does  not  show  contents 
thereof,  and  that  appellant  was  prejudiced  by 
ruling,  as  deposition  may  have  been  utterly 
immaterial  or  inadmissible  as  evidence,  and 
rule  is  that  judgment  of  trial  court  will  not 
be  reversed  for  exclusion  of  evidence  unless  it 
appears  that  there  was  not  sufficient  ground 
for  such  exclusion. — ^Adams  vs.  Weaver,  117 
Cal.   42,    49.   48   Pac   Rep.   972. 

51.  Same— Discretlen  of  «ovrt^— Where  party 
Is  present  in  court  and  hcui  been  fully  ex- 
amined by  his  counsel.  It  is  entirely  a  matter 
of  discretion  of  trial  court  to  permit  reading 
of  deposition  of  such  party  on  his  own  behalf. 
Under  such  circumstances  where  it  is  not 
made  to  appear  that  there  was  anything  in 
deposition  concerning  which  he  might  not  have 
been  fully  questioned  by  his  counsel  when 
he  was  on  the  stand  as  a  witness,  no  abuse  of 
discretion  is  shown.-— Grlgsby  vs.  Shwarz,  82 
Cal.   278,  281,  22  Pao.  Rep.   1041. 

82.  Objection  for  want  of.— If  a  party  has 
any  objection  to  admission  of  a  deposition 
because  of  want  of  preliminary  proofs  of  facts 
entitling  deposition  to  be  received  instead  of 
oral  testimony  of  witnesses,  he  must  make 
such  objections  in  trial  court,  and  cannot  raise 
them  for  first  time  in  appellate  court— Welters 
vs.  Rossi,  126  CaL  644,  650,  59  Pac.  Rep.  143. 

S8.     Preoeaco    of    wttaoss   required,    when.- 

Party  is  not  required  to  procure  attendance  of 
witness,  if  possible,  except  when  deposition 
has  been  taken  under  subd.  6  of  8  2021  ante- 
Johnston  vs.  McDuffee,  88  CaL  30,  82,  23  Pac. 
Rep.   214. 

64.     'WAIVER    OF    81¥ORN    STATBMRNT.- 

Where  attorney  of  party  offering  deposition 
offers  himself  to  be  sworn  as  witness  to  prove 
fact  that  persons  whose  depositions  were 
taken  are  not  residents  of  county  of  place 
of  trial,  and  makes  an  oral  statement  of  such 
fact  on  his  own  knowledge,  whereupon  the 
adverse  party's  attorney  replies  "I  take  your 
word  for  it;  you  need  not  be  sworn,"  such 
party  will  not  afterwards  be  heard  to  urge 
that  error  was  committed  in  admitting  the 
depositions  because  it  was  not  shown  as  pre- 
liminary fact  that  witnesses  resided  out  of 
county  where  cause  was  being  tried.— Estate 
of  Learned,  70  Cal.  140,  142,  11  Pac.  Rep. 
687. 

56.  It  Is  not  necessary  to  show  that  witness 
for  prosecution  cannot  be  produced  where  de- 
fendant appeared  by  his  counsel  in  open  court 
and  consented  that  deposition  of  witness  might 
be  taken,  and  that  such  deposition  might  be 
read  in  evidence  upon  trial  of  cause  with 
same  force  and  effect  as  if  said  witness  were 
himself  present  and  testifying.  This  stipu- 
lation is  express  consent  that  this  Identical 
deposition  should  be  read  in  evidence  at  trial. 
—People  vs.  Grundell.  76  Cal.  801,  306.  17  Pac. 
Rep.  214.  See  Robinson  vs.  Placerville  &  S. 
V.  R.  Co..  66  CaL  268.   266,   8   Pao.  Rep.   878. 

As  to  showing  required  to  lay  proper  founda- 
tion for  admission  as  deposition  In  a  criminal 
case,  see  KERR*S  CYC.  PBN.  CODR  {686  and 
note;  and  1345  and  note. 
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M.     A    STTFUUkTIOIf    THAT   DEPOSITIONS 
WERE    DULY    AND    PROPERLY    TAKEN    at 

proper  times  and  places,  upon  proper  adjourn- 
ments by  and  before  officers  authorized  to 
take  same,  waiving:  certificates  required  by 
law,  and  agrreeingr  they  might  be  read  by 
either  party  at  trial,  is  binding  upon  parties, 
and  such  depositions  are  admissible. — ^Robinson 
vs.  Placerville  &  S.  V.  R.  Co.,  66  Cal.  263,  266, 
S  Pac.  Rep.  878;  People  vs.  Qrundell,  76  Cal. 
801,   306,    17   Pac.   Rep.   214. 

B7.  WITHDRAWAL  OF  DEPOSITION  BY 
PARTY. — In  proceedinflTS  to  establish  claim  to 
public  land  in  which  there  were  several  claim- 
ants   and    to    which    the    government    was    a 


party,  two  of  the  parties  agreed  to  unite  in 
endeavoring  to  establish  certain  claim  and 
divide  proceeds  thereof  and  to  withdraw  cer- 
tain depositions  which  had  been  taken  and 
filed.  It  was  held  that  agreement  to  withdraw 
these  depositions  was  against  public  policy, 
as  it  would  deprive  government  of  benefit  of 
such  testimony,  and  could  not  be  enforced. 
There  is  no  difference  in  principle  between 
contract  to  keep  witness  out  of  way,  and 
agreement  to  suppress  and  get  from  the  ar- 
chives or  offices  of  government,  deposition, 
knowledge  of  which  may  be  important  to  gov- 
ernment.— ^Valentine  vs.  Stewart,  16  Cal.  887, 
408.  408. 


§  2033.  WHEN  DEPOSITION  EXCLUDED.  Notwithstanding  the  taking  of  a 
deposition,  it  may  be  excluded  from  the  case  upon  proof  that  sufScient  notice  was 
not  given  to  the  party  against  whom  it  is  offered  to  enable  him  to  attend  the  tak- 
ing thereof,  or  that  the  taking  was  not  in  all  respects  fair. 

History:  Enacted  March  11,  1872;  repealed  hj  Code  Commiamon,  Act  March 
8,  1901,  Stats,  and  Azndts.  1900-1,  p.  256,  act  held  unconBtitutional,  see  history, 
§  5  ante. 

1.  Applied,  cited,  construed,  referred  to, 

2.  Alteration  of  deposition. 

3.  Deposition  of  wife  of  part7. 

4.  Description  of  the  witness  in  the  notice 

uncertain. 
5,6.  Discretion  of  court. 

7.  Failure  of  witness  to  answer — On  erosB- 

examination. 

8.  Filing  of  an  amended  answer — After  the 

deposition  has  been  taken. 
9-11.  Obnoxious    portion    only    should    be    re- 
jected. 
12, 13.  Sufficient  notice  not  gi'ven. 

14.  Same — Notice  not  given  to  all  parties, 

15.  Same— Of  continuance  of  examination. 

16.  Same — Service  not  made  on  party's  attor- 

ney. 

17.  Same — Waiver  of  objeetion  by  appearance 

at  examination. 


1.  APPIilBD,  CITBD,  CONSTRUBD,  RB- 
FBRRED  TO,  etc..  In:  Lucas  vs.  Richardson,  68 
Cal.  618,  621,  10  Pac  Rep.  183  (applied);  Burns 
vs.  Superior  Court,  440  Cal.  1,  8,  73  Pac.  Rep. 
597  (cited);  Crocker  vs.  Conrey,  140  Cal.  213, 
220,  78  Pac.  Rep.  1006   (cited). 

A«  to  notice,  see  §2031  and  note  pars.  4-12. 

2.  AliTBRATION  OF  DBPOSITION«— If  dep- 
osition be  altered  by  commissioner  in  absence 
of  witness,  In  material  part,  after  It  Is  signed 
and  sworn  to.  It  can  no  longer  be  regarded 
as  testimony  of  witness,  and  Is  inadmissible. — 
Wlnoo'skle  T  Co.  vs.  Ridley,  8  Vt  404,  80  Am. 
Dec.    476. 

8.     DBPOSITION     OF    WIFB     OF    PARTY.^ 

Deposition  of  witness  is  not  admissible  as 
evidence  for  or  against  her  husband  where 
her  testimony  is  inadmissible  under  8 1886 
ante.— Falk  vs.  Wittram,  120  Cal.  479,  481,  66 
Am.  St  Rep.  184,  62  Pac  Rep.  707. 

4.  DBSCRIPTION  OF  ll^TNBSS  HV  NOTICB 
ITNCBRTAIN.—If  notice  describes  witness  J.  D. 
Marley  as  Dick  Marley,  any  objeetion  on  such 
ground  is  obviated  when  testimony  of  witness 
shows    that   he   was   as   well   known   by   that 


name  as  by  his  proper  name. — Jones  vs.  Love, 
9  Cal.  68,  70. 
As  to  dcscrlptloa   ef  wltneaa  la  aottcey  see 

ante   fi  2024    and    note   par.    5. 

5.  DISCRETION  OF  COURT.— Granting  or 
refusing  a  motion  to  suppress  reading  of  dep- 
osition rests  in  sound  discretion  of  court,, 
and  Judge  is  to  decide  whether  facts  and  cir- 
cumstances alleged  relied  upon  to  sustain  the 
motion  are  sufficiently  established  or  not.— 
Mills  vs.  Dunlap.  8  Cal.  94,  96,  97;  Sunol  va 
Molloy,  63  Cal.  369,  370. 

6.  Something  Is  left  to  discretion  of  court 
In  excluding  depositions  upon  proof  that  suffi- 
cient notice  was  not  given  or  that  taking 
was  not  in  all  particulars  fair.  If  it  appear 
that  place  of  taking  of  deposition  was  not 
designated  with  particularity  in  notice,  ruling 
of  trial  court  in  excluding  such  deposition 
will  be  sustained  upon  appeal. — Lucas  va 
Richardson,  68  Cal.  618,  €21,  10  Pao.  Rep. 
188. 

7.  FAIIilTRB  OF  WITNBSS  TO  ANSWBllr- 
On  crosa-examlBatioik. — Error  in  admitting  in 
evidence  deposition  of  a  witness  claimed  by 
appellant  to  be  unfair  for  reason  that  at 
taking  of  deposition  witness,  on  advice  of 
counsel,  had  refused  to  answer  certain  ques- 
tions on  cross-examination,  is  not  ground  for 
reversal  of  Judgment  in  action  of  quia  timet 
brought  to  determine  liability  of  defendants 
upon  certain  orders  purporting  to  be  drawn 
on  plaintiffs  by  superintendent  of  defendants, 
and  presented  by  defendant's  bookkeeper,  and 
paid  by  plaintiff,  on  which  defendant  denied 
liability,  claiming  it  to  be  forgery,  where 
questions  unanswered  did  not  relate  to  subject 
of  genuineness  of  orders  or  checks,  but  only 
as  to  disposition  of  moneys  obtained  upon 
them,  and  Judgment  would  find  ample  support 
if  deposition,  together  with  findings  in  regard 
to  what  disposition  bookkeeper  made  of  money, 
was  eliminated  from  case  altogether. — German 
Sav.  &  L.  Soc.  vs.  Collins,  146  Cal.  192,  193, 
194,  78  Pac.  Rep.  687. 
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As  te  eselv4ta«  «epMltloB  be«aii««  of  «». 
WiratlOK  •<  varty  of  rlarkt  of  eroM-«uuBlB»- 
tiouf  s«e  note  S8  Am.  Deo.  64S. 

&  FIIiINO  OF  Air  AMBNDBD  ANSWBBp-> 
After  deposltfon  hae  been  taken  Ib  not  suffi- 
cient reason  for  excluding  deposition  where 
there  Is  no  material  difference  between  issues 
made  by  original  and  by  amended  answer.— 
Pico  vs.  Cuyas,  47  Cal.  174,  179. 

Aa  to  use  of  depoettfosi  after  ameadmeat 
•f  eomplainty  see  note  13  L.  R.  A.  867. 

9.  OBNOXIOUS    PORTION    ONLY    SHOUIiD 

g  BB  RBJBCTBD^— In  their  entirety,  depositions 
Which  are  not  liable  to  objection  that  they 
are  hearsay  cannot  be  wholly  excluded  be- 
cause objection  is  grood  to  portion  thereof. 
Only  particular  matter  obnoxious  to  exception 
should  be  reJected.—Myer8  vs.  Casey,  14  Cal. 
642,    544. 

10.  Deposition  should  not  be  excluded  on 
ground  that  improper  questions  have  been 
asked  upon  examination.  Objections  on  that 
ground  should  be  confined  to  particular  ques- 
tions.—-Hlggins  vs.  Wortell,  18  Cal.  880,  883. 

11.  Depositions  containing  Illegal  evidence 
should  not  ^be  rejected  aitogether.  If  any 
portion  of  them  Is  proper  evidence  they  should 
be  received,  court  excluding  improper  por- 
tions.— Hamilton  vs.  SculFs  Administrator,  86 
Mo.    165.    69   Am.'  Dec.    460. 

IS.     SUFFICIBNT     NOTICES     NOT     OITBN.r~ 

Deposition  taken  where  opposite  party  has 
•not  had  reasonable  notice,  ought  not  to  be 
read  in  evidence. — Ellis  vs.  Jaszynsky,  6  CaL 
444. 

18.  Court  -Is  authorized  by  this  section  to 
exclude  deposition  If  proper  notice  has  not 
been    given    of   taking   of   deposition,    and   no 
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one  has  been  present  on  behalf  of  adverse 
party  at  taking  thereof.— Lucas  vs.  Richardson, 
68  CaL  618,  621,  10  Paa  Rep.  188. 

14.  Notlee  aot  given  to  all  yartlea*— Deposi- 
tion taken  without  notice  to  all  parties,  op 
their  consent,  is  admissible  against  such  aa 
have  been  notified,  or  have  consented  If  action 
Is  one  in  which  separate  verdicts  may  be  ren-^ 
dered.— Jones  vs.  Pitcher,  8  Stew.  &  P.  (Ala.) 
186.  24  Am.  Dec.  716;  Hanly  vs.  Blackford,  1 
Dana  (Ky.)  1,  25  Am.  Dec  114. 

18.     Of  eontlaaanoe  of  examlaatloB<— Where 

depositions  were  noticed  to  be  taken  on  cer- 
tain day,  and  were  not  so  taken,  and  there 
is  no  evidence  that  defendant  had  notice 
of  continuance  of  time  for  taking,  they  are 
properly  suppressed.~Bauer  vi.  State,  144  CaL 
740,   747,  78  Pac  Rep.   280. 

Ilk     Servlee  not  made  oa  party's  attorney* — 

Where  objection  Is  made  that  notice  of  taking 
of  deposition  was  not  served  upon  party'a 
attorney  where  party  had  appeared  by  an 
attorney,  but  was  served  upon  party  per- 
sonally in  distant  county,  a  refusal  to  sustain 
objection  is  error.--Qrifflth  vs.  Oruner,  47  CaL 
644,  646.  -^ 

17.  'Waiver  of  objcetloa  by  appearanee  at 
wrailaatloB. — ^If  party  appears  before  officer 
taking  deposition  and  cross-examines  wit- 
nesses, he  thereby  waives  objection  to  Insufll- 
ciency  of  notice,  notwithstanding  that  at  time 
of  appearing  he  makes  formal  objection  be- 
cause of  want  of  proper  notice.  A  party  can- 
not fish  for  testimony  and  then  afterwards 
object  for  want  of  notice.  He  must  take  con- 
sistent stand  one  way  or  other.— Jones  vs. 
Ijove,  8  CaL  68,  70. 


§2034.    A  DEPOSITION  ONClS  TAKEN  MAY  BE  READ  AT  ANY  TIME. 

When  a  deposition  has  been  once  taken,  it  may  he  read  by  either  party  in  any  stage 
of  the  same  action  or  proceeding,  or  in  any  other  action  between  the  same  parties 
upon  the  same  subject,  and  is  then  deemed  the  evidence  of  the  party  reading  it. 

History:  Enacted  March  11,  1872,  re-enactment,  with  additions,  of  §431 
Practice  Act;  repealed  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  256,  act  held  nneonstitntional,  see  history^  {5  ante, 

1,2.  Applied,  cited,  construed,  referred  to. 

3.  Ancient  boundaries — Maj  be  proved  hy, 

between  other  parties. 

4.  Change  of  law  after  taidng  of  deposition 

— Mhj  make  it  inadmiBaible. 

5.  Consolidation   of  actions— Effect   on  use 

of  deposition. 

6.  Deposition  of  plaintiff— In  action  against 

executor. 

7.  Deposition  is  not  admissible — As  against 

a  defendant  made  a  partj^  to  the  action 
after  the  taking  thereof. 

8.  Deposition  taken  in  a  former  action. 

9.  Either  party  maj  read  depositions. 

10.  Same — Assignee  of  party  may  use. 

11.  Same— Deposition  of  co-defendant. 

12.  Same — ^Party    taking    depositions    is   not 

bound  to  offer  them  in  evidence. 

13.  Failure  of  adverse  party  to  use  deposition. 

14.  Objection  that  copy  not  best  evidence- 

Untenable,  when. 

15.  Whole  deposition  must  be  read. 
16, 17.  Same — Portions  acknissible,  when. 


1.  APPUBD,  CITSD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.— 1.  Code  •eetion.r— Heath  vs. 
Scott,  65  Cal.  548,  662,  4  Pac  Rep.  567  (cited); 
BrifiTsrs  vs.  BriggB,  80  Cal.  268,  254,  22  Pac. 
Rep.  384  (construed);  Johnston  vs.  McDuffee, 
83  Cal.  80,  82,  28  Pac.  Rep.  214  (construed); 
Bank  of  Orland  vs.  Flnnell,  188  Cal.  476,  477, 
66  Pac.  Rep.  976  (construed,  erroneously  cited 
as  8  2284);  Burns  vs.  Superior  Court,  140  Cal. 
1,  8,  73  Pac  Rep.  697  (cited);  Madera  R.  Co. 
vs.  Raymond  Q.  Co.  (Cal.  App.  May  29,  1906), 
87  Pac  Rep.  27,  84  (applied). 

2.  Same— 2.  Praetlee  Act  {481. — ^Turner  vs. 
Mcllhaney,  8  Cal.  575,  679  (construed). 

Ae  to  admlaelblllty  of  deposltlone,  see  notes 
29  Am.  Dec  667,  79  Am.  Dec  716,  IS  L.  R.  A. 
866. 

Aa  to  coiurtTnetlon  of  term  'Hhe  same  par- 
tlee,''  see  ante  5  1870  and  note  par.  84. 

Aa  to  readlnv  depoaltloa — ^At  trial  of  crim- 
inal cause  deposition  of  a  ^vltncss  taken  at 
preliminary  examination,  see  KBRR'S  CYC. 
PBOr.  CODE  9  686  and  note. 
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Same— IB  aaotker  actloii,  see  ante  8  2028  and 
note. 

8.  ANCIBNT  BOUNDARIRS— Hay  W  proT«d 
by,  between  other  parties.— The  deposition  of 
surveyor  who  ran  boundary  line  of  ^rant  taken 
in  one  action  Is  admissible  In  another  action 
between  different  parties  as  to  location  of  such 
lines  after  his  death;  but  it  is  entitled  to  no 
hlgrher  weight  than  hearsay.  It  has  longr  been 
well  established  that  such  evidence  is  admis- 
sible on  questions  of  ancient  boundaries.  It 
is  immaterial  whether  boundary  be  one  of 
fireneral  or  public  interest,  or  one  between  es- 
tates of  private  proprietors.— Morton  vs.  Fol- 
ger,  16  Cal.  276,  278-282;  Cornwall  vs.  Culver, 
16  Cal.  .424,  427,  428. 

4.  CHABTGB  OF  liA'W  AFTER  TAKING  OF 
HBPOSITION— May     make     it     inadmissible.— 

Deposition  which  is  admissible  as  evidence  as 
law  stood  when  it  was  taken  may  become  in- 
admissible by  change  of  law  prior  to  time  of 
trial.  It  is  competent  for  legislature  to  change 
or  modify  the  rules  of  evidence  at  any  time. 
Right  to  use  such  deposition  is  not  saved  by 
8  2104  post— Mitchell  vs.  Haggenmeyer,  61  Cal. 
108,  109  (reference  is  to  8263  of  act  of 
1878-4  amending  code,  which  is  treated  under 
8  2104  post). 

8.  CONSOLIDATION  OF  ACTIONS— BUKeet  an 
nme  of  depovltion. — After  consolidation  of  all 
actions  which  are  upon  causes  of  action  which 
might  have  been  joined  under  8  1048  ante,  depo- 
sition taken  in  one  of  such  cases  before  con- 
solidation is  admissible  in  consolidated  action. 
— Wolters  vs.  Rossi,  126  CaL  644,  649,  660,  69 
Pac.  Rep.   143. 

6.  DHPOSmON  OF  PliAINTIFF— la  aetlen 
against  ezecntor  of  deceased  person  cannot  be 
used  as  evidence  by  plaintiff  where  plaintiff 
himself  would  be  excluded  from  testifying  un- 
der 8  1880  ante.— Mitchell  vs.  Haggenmeyer,  61 
Cal.  108,  109. 

7.  DEPOSITION  IS  NOT  ADBHSSIRLR— As 
against  defendant  made  party  to  action  after 
taking  tkereof,  but  who  acquired  his  interest 
in  property  involved  prior  to  commencement 
of  action.  Such  person  is  not  privy  to  action 
and  is  not  affected  by  fact  that  deed  to  such 
defendant  made  by  one  of  defendants  to  action 
was  not  recorded  at  time  of  commencement  of 
action  or  when  deposition  was  taken,  nor  by 
fact  that  he  was  attorney  for  other  defendants 
when  such  deposition  was  given,  and  that  as 
such  attorney  he  cross-examined  witnesses  for 
his  client — Lange  vs.  Braynard,  104  Cal.  166, 
167.  169.  160,  37  Pac.  Rep.  868.  See  Smith  vs. 
Milwaukee  6.  &  T.  Exchange,  91  Wis.  360,  61 
Am.  St.  Rep.  912.  64  N.  W.  Rep.  1041. 

Am  to  excluding  depoaition  ivtaen  offered 
against  party  firho  becante  anch  after  taldag  of 
deposition,  see  note  18  L.  R.  A.  367. 

8.  DEPOSITION  TAKEN  IN  FORMER  AC- 
TION between  same  parties,  but  which  was 
taken  before  one  of  them  had  become  party  by 
intervention,  is  not  admissible  in  subsequent 
action.  The  mere  fact  that  such  intervener 
had.  prior  to  his  becoming  party  by  Interven- 
tion, paid  amount  of  lien  claimed  by  plaintiff 
in  that  action,  an  action  to  foreclose  lien,  and 
had  obtained  from  him  and  filed  in  court  dis- 
missal   of   action,   would    not    constitute    him 


party  thereto  prior  to  his  filing  his  complaint 
In  intervention.  No  person,  whatever  his  in- 
terest, can  be  held  to  be  party  unless  he  has 
voluntarily  undertaken  prosecution  or  defense 
or  held  himself  out  to  adverse  party  as  so 
doing.  McDonald  vs.  Cutter,  120  Cal.  44,  46,  46, 
62  Pac.  Rep.  120. 

As  to  objections  which  may  be  taken  ta 
deposition  nsed  at  former  trial,  see  ante  8  2082 
and  note  pars.  28,  29. 

0.  EITHER  PARTT  MAY  READ  DEPOSI- 
TIONS IN  EVIDENCE  AT  TRIAL.— Heath  vs. 
Scott,  66  Cal.  648,  662,  4  Pac.  Rep.  667.  i 

10.    Assignee     of     party     may     nse. — ^Word  * 

"party"  is  construed  to  Include  a  successor  in 
interest  of  actual  party  to  action.  Court  ad- 
mitted that  under  strict,  literal,  and  ordinary 
meaning  of  term,  as  construed  with  subd.  8  of 
8  1870  ante  and  with  8  1910  ante,  that  successor 
in  interest  would  not  be  Included,  but  held 
that  these  sections  might,  under  liberal  con- 
struction and  one  which  did  not  violate  their 
terms,  be  regarded  as  establishing  same  rule 
as  that  which  has  been  well  settled  aside 
from  provisions  of  code  that  depositions  taken 
in  an  action  between  two  persons  are  admis- 
sible in  actions  between  successors  in  interest. 
Where  plaintiff  had  deeded  certain  land  to  his 
father  and  latter  thereafter  deeded  same  to  de- 
fendants, brothers  and  sisters  of  plaintiff,  and 
pending  an  action  between  plaintiff  and  his 
father  deposition  of  latter  was  taken,  plain- 
tiff having  due  notice  thereof,  and  being  rep- 
resented at  taking  of  deposition,  and  father 
thereafter  died.  It  was  held  that  such  deposi- 
tion was  admissible  in  action  between  plaintiff 
and  his  brothers  and  sisters  relating  to  same 
subject-matter. — Brlggs  vs.  Briggs,  80  Cal.  268, 
266,  22  Pac.  Rep.  834. 

11. ,  Deposition  of  co-defendant. — Party  who 
calls  upon  an  adverse  party  to  testify  makes 
him  witness.  By  making  him  witness,  he 
waives  his  Incompetency  to  be  heard  for  him- 
self or  for  his  co-defendant  or  co-plaintiff.  Al- 
though plaintiff  or  defendant  may  not  under 
Practice  Act  be  permitted  to  testify  on  part  of 
co-defendant  or  co-plaintiff,  defendant  may, 
nevertheless,  read  deposition  of  his  co-defend- 
ant taken  by  plalhtiff  as  evidence  on  his  part 
If  it  were  otherwise  and  party  should  be  al- 
lowed to  take  deposition  of  any  one  or  more 
of  adverse  parties  and  read  It  if  it  suited  him, 
and  if  it  did  not,  then  to  exclude  It  from  other 
side,  result  would  be  that  party,  plaintiff  or 
defendant,  could  always  be  fishing  for  evidence 
from  adverse  parties  without  incurring  any 
responsibility  or  danger  on  his  part. — Turner 
vs.  Mcllhaney,  8  CaL  676,  679,  680.  ^ 

As  to  competency  of  partlea  as  wftneases,  see  ] 
ante  8  1879  and  note. 

12.  Party  taking  deposltfons  Is  not  bonnd  te 
offer  them  In  evidence.  He  may  resort  to 
other  evidence.— Heath  vs.  Scott,  65  Cal.  648, 
662,  4  Pac.  Rep.  667. 

IS.  FAILURE  OF  ADVERSE  PARTT  TO 
USE  DEPOSITION,  AS  SURPRISE.— If  party 
taking  depositions  does  offer  them  In  evidence 
and  resorts  to  other  testimony,  and  adverse 
party  is  surprised  by  such  course,  latter  must 
then  and  there  apply  for  any  relief  to  which 
he  may  be  entitled  under  conditions  in  which 
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he  finds  himself.  If  he  does  not  apply  he  will 
not  be  entitled  to  claim  of  surprise  as  ground 
for  setting  aside  verdict  against  him. — Heath 
▼8.  Scott.  65  Cal.  648,  662,  4  Pae.  Rep.  567. 

14.  OBJBCnON  THAT  COPY  NOT  BEST 
BVIDBNCB — Unteaable  VBlees  defendant  takes 
deposition  of  corporation  plaintiff,  calls  for 
copy  of  its  record  and  embodies  such  copy  in 
the  deposition. — ^Madera  R.  Co.  vs.  Raymond  G. 
Co.  (May  29,  1906),  87  Pac.  Rep.  27.  84. 

US.     WHOLE  DHP09ITI0N  MUST  BB  RBAD. 

—It  is  not  permissible  for  party  to  Introduce  In 
evidence  selected  portions  of  deposition  of  his 
own  witness,  omitting  the  rest.  In  this  state, 
only  authority  for  use  of  depositions  is  In  pro- 
visions of  code  which  provide  that  "the  depo- 
sition" may  be  used  (99  2028,  2082  ante  and  this 
section);  but  it  is  not  said  that  portions  of 
them  can  be  used,  nor  can  it  be  inferred  that 
such  was  Intention. — ^Bank  of  Orland  vs.  Fin- 
nell,  188  Cal.  476,  477,  65  Pac.  Rep.  976. 

16.  Portloiui  admissible,  when. — There  are 
cases  which  hold  that  parts  of  depositions  may 
be  used  in  certain  cases,  as  declarations  of 
party  testifying  (Code  Civ.  Proc.  9  1870  subd. 
2;  Van  Horn  vs.  Smith,  69  Iowa  142,  12  N.  W. 
Rep.  789,  distlnffiiishlMgt  Kilbourne  vs.  Jen- 
nings, 40  Iowa  478,  and  see  also  Citizen's  Bank 


vs.  Rhutasel,  67  Iowa  819,  26  N.  W.  Jlep.  261); 
or  as  declarations  of  a  witness  to  contradlot 
him  (Webster  vs.  Calden,  66  Me.  16S;  Whitman 
vs.  Moray,  63  N.  H.  448.  2  AU.  Rep.  899);  and 
others,  that  a  narty  may  read  whole  or  part 
of  a  deposition  taken  on  behalf  of  his  adver- 
sary (Converse  vs.  Meyer,  14  Neb.  180,  16  N.  W. 
Rep.  340;  Hummat  vs.  Bmerson,  27  Me.  808, 
46  Am.  Dec.  598;  Byers  vs.  Orenssteln,  42  Minn. 
386,  44  N.  W.  Rep.  129;  Watson  vs.  Race,  46 
Mo.  App.  662),-ldecision  being  based  appar- 
ently upon  principle  laid  down  in  Van  Horn 
vs.  Smith,  59  Iowa  142.  12  N.  W.  Rep.  789.— Bank 
of  Orland  vs.  Flnnell,  138  CaL  476.  477,  478,  66 
Pac  Rep.  976. 

As  to  Impeadunent  of  wttsess  by  eoatradle- 
tory  statements  made  at  taking  of  depositton, 
before  eoRoetlon  and  signatnfo  of  wltnosst  B^A 
post  12062  and  note. 

An  to  nso  of  portions  of  depositions  taken 
prior  to  former  trial  for  purpose  of  eross-oz- 
nmlnatlon,  see  post  8  2048  and  note. 

17.  Part  of  deposition  may  be  admitted  and 
part  excluded  where  they  are  wholly  inde- 
pendent, and  excluding  such  portion  will  not 

impair  the  sense  or  vary  meaning  of  witness. 

Miles  -vs.  Stevens,  $  Pa.  Bt  21,  46  Am.  Dec 
621. 


§  20S6.    DEPOSITION  IN  THIS  STATE  TO  BE  USED  IN  OTHER  STATES. 

Any  party  to  an  action  or  special  proceeding  in  a  court  or  before  a  jndge  of  a  sister 
state,  may  obtain  the  testimony  of  a  witness  residing  in  this  state,  to  be  used  in 
such  action  or  proceeding,  in  the  cases  mentioned  in  the  next  two  sections. 

History:     Enacted  March  11«  1872. 

APPLnBDy  cmSDf  OONSTRUlODy  BmPlBRRlBfl  TO,  ata,  in:  Burnfl  VS.  Superior  Court,  140 
CaL  1,  8,  78  Pac.  Rep.  587  (cited). 

§2036.  HOW  TO  PBOOUBE  WITNESS  UPON  COMMISSION.  If  a  com- 
mission to  take  such  testimony  has  been  issued  from  the  court,  or  a  judge  thereof, 
before  which  such  action  or  proceeding  is  pending,  on  producing  the  commission  to 
a  judge  of  the  superior  court  with  an  affidavit  satisfactory  to  him  of  the  material- 
ity of  the  testimony,  he  may  issue  a  subpoena  to  the  witness,  requiring  him  to  ap- 
pear and  testify  before  the  commissioner  named  in  the  commission,  at  a  specified 
time  and  place. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880,  Code  Amdts. 
1880  (C.  0.  P.  pt.),  p.  115;  by  Code  Commission,  Act  March  8,  1901,  Btats.  and 
Amdts.  1900-1,  p.  256,  act  held  unconstitutional,  see  history,  {  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Application  of  section. 

1.     APPIilBD,     CITBD,     CONSTRUBD, 
FERBJCD    TO,    etc..    In:    Burns    vs.     Superior 
Court,  140  Cal.  1,  8,  78  Pac.  Rep.  697   (cited). 

Aa  to  evbpcMuiy  see  ante  81985  et  seq.  and 
notes. 


1.  APPLICATION  OF  SIDCTION«— This  sec- 
tion applies  only  to  proceeding  to  take  deposi- 
tions to  be  used  at  trial  of  actions  pending:  In 
sister  state.  Where  action  Is  pending:  In  this 
state,  order  of  court  requlrlnflr  witness  to  at-  ! 
tend  before  officer  and  testify  Is  unnecessary.— 
Bums  TS.  Superior  Court,  140  CaL  1,  8,  16,  78 
Pac.  Rep.  687. 


r 


I 
I 

§  2037.  HOW,  IF  NO  COMMISSION.  If  a  oommiaaion  has  not  been  issued,  and  ) 
it  appear  to  a  jndge  of  the  superior  court,  or  to  a  justice  of  the  peace,  by  affidavit  ^ 
satisfactory  to  him : 

1.  That  the  testimony  of  the  witness  is  material  to  either  par^. 

2.  That  a  commission  to  take  the  testimony  of  such  witness  has  not  been  issued. 
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3.  That,  according  to  the  law  of  the  state  where  the  action  or  special  proceeding 
is  pending,  the  deposition  of  a  witness  taken  under  such  circumstances,  and  before 
such  judge  or  justice,  will  be  received  in  the  action  or  proceeding;  he  must  issue  his 
Bubpcena  requiring  the  witness  to  appear  and  testify  before  him  at  a  specified  time 
and  place. 

History:  Enacted  Mareh  11,  1872;  amended  April  16,  1880,  Code  Amdts. 
1880  (C.  0.  P.  pt.)y  p.  IIS;  by  Ck)de  Commission,  Act  March  8,  1901,  Stata.  and 
Amdts.  1900-1,  p.  256,  act  held  nnconstitntional,  see  history,  §  5  ante. 

APPIilBSD,  CITKD,  CONSTRITRD,  RBFBRRB2D  TO,   6ta,    in:     Bums   ▼■•   Superior   Court,    140 
i       Cal.  1,  S,  78  Pac  Rep.  597  (cited). 

§  2038.  DEPOSITION,  HOW  TAKEN.  Upon  the  appearance  of  the  witness,  the 
judge  or  justice  must  cause  his  testimony  to  be  taken  in  writing,  and  must  certify 
and  transmit  the  same  to  the  court  or  judge  before  whom  the  action  or  proceeding 
is  pending^  in  such  manner  as  the  law  of  that  state  requires. 

History:     Enacted  March  11, 1872.  • 

APPUBD,       CITBDy       CON8TRUBD,      RB-      VS.  Superior  Court,  140  CsL  1,  |»  7$  Peo.  Rep. 
FBRRBD  TO,  etc.,  in:  Kyle  vs.  Craiff,  125  Cal       697   (cited). 
107,  116,  67  Pac  Rep.  781  (construed);  Burns 

ARTICLE   VL 

GENERAL  RULES  OF  EXAMINATION. 

( 2042.    Order  of  proof,  how  regulated.  8  2050.    Witness,    how    examined.     When    re- 

§  2043.    Witnesses  not  under  examination  ma.j  be  examined. 

excluded.  8  2051.    How  impeached. 

8  2044.    Court  maj^  control  mode  of  interrogation*  8  2052.    Same.    [Bj  evidence  of  declarations.] 

8  2045.    Direct  and  cross-examination  defined.  8  2053.    Evidence   of  good  character,  when  al- 

§  2046.    Leading  question  defined.  lowed. 

I  8  2047.    When  witness  may  refresh  memory  from  8  2054.    Writing  shown  to  witness  maj  be  in- 
■                    notes.  speoted  by  adverse  party. 

8  2048.    Ooss-examination,  as  to  what. 

8  2049.    Party  producing  witness,  how  far  may 
impeach  his  credit. 

§  2042.  ORDER  OF  PROOF,  HOW  REOITLATED.  The  order  of  proof  most 
be  regulated  by  the  sound  discretion  of  the  court.  Ordinarily,  the  party  beginning 
the  case  must  exhaust  his  evidence  before  the  other  party  begins. 

History:     Enacted  Mareh  11, 1872. 

1.  Applied,  cited,  construed,  referred  to.  24-26.  Party  may  determine  order  of  his  proofa 

2.  Abatement,  matter  of  —  Should  be  first      27,28.  Plaintiff  should  exhaust  his  evidence  be- 

defense  proven.  fore  resting. 

3.  AfSrmative  defense — Should  not  be  prov-  29.  Same — ^Admissions  of  defendant  are  part 

en  until  plaintiff  rests.  of  plaintiff's  original  case. 

4, 5.  Conspiracy— Should  be  proven  before  dec-  30, 31.  Relevancy  to  be  established  by  subsequent 

larations  of  alleged  conspirators  offered.  proof. 

6.  Same— Change  of  order  not  ground  for  32-35.  Beversal  because  of  order  of  proof — Not 

reversal,  when.  granted  ordinarily. 

7, 8.  Same — Discretion  of  court.  36-38.'  Same— Rejection  of  evidence  offered  cot 

9-11.  Discretion  of  court.  of  order  not  granted  for  reversal 

12.  Estoppel  may  be  introduced  at  any  stage  89-42.  Reopening    case    to    supply   omission   in 

of  trial.  proof. 

13, 14.  Evidence  in  rebuttal.  43, 44.  Same — After  motion  for  nonsuit  snbmit- 

15,16.  Same  —  Anticipation     of     defense     not  ted. 

proper.  45,46.  Same— Same — Denial  of  motion  is  abase 

17.  Same — Same — In  criminal  cause.  of  discretion,  when. 

18.  Same — Original   case   should   not  be   re-  47-49.  Same — After  submission  of  case. 

hearsed.  50.  Same — Same — Afi!da\it  in  support  of  mo- 

19-22.  In  criminal  causes.  tion. 

23.  New  trial— For  irregularity  in  order  of      51-54.  Same— Same — ^Denial  of  motion  nof  o^ 

proof.  dinarily  ground  for  reversal 


Tit.  Illy  eh.  lU,  art.  VI.] 
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55.  Same — Same — Upon  amendment  to  com- 

plaint. 

56.  Same — ^Beferee  may  reopen  eaae. 

57.  Same — Waiver  of  error  In  reopening  ease. 

58.  Withdrawal    of   witness,   temporarily,   to 

show  relevancy. 

1.  APPLIED,  CITBD,  CONSTBlTIODy  RB- 
FEIRRISD  TO,  etc.,  in:  Younff  vs.  Brady,  94 
Cal.  128.  130.  29  Pac.  Rep.  489  (applied);  People 
V8.  Compton.  123  Cal.  408,  408,  66  Pac.  Rep.  44 
(construed). 

As  to  order  of  proceedlaips  «b  trial,  see  ante 
i  607  and  note. 

As  to  order  of  proof,  see  Abbott's  Trial  Brief 
—Civil  Jury  Trials  (2d  ed.)  pp.  114-122. 

2.  ABATBMBNT,  MATTBR  OF— Shoald  be 
flmt  defenae  proven* — In  a  case  where,  in  addi- 
tion to  defense  of  abatement  by  reason  of 
pendency  of  another  action,  defendant  relies 
upon  other  defenses  which  ffo  directly  to 
merits  of  cause,  it  is  better  practice  for  trial 
court  to  require  defendant  to  present  his  evi- 
dence upon  his  plea  of  abatement  at  opening  of 
his  defense. — Leonard  vs.  Fiynn,  89  Cal.  686, 
640.  26  Pac.  Rep.  1097. 

8.  affirmative:  DBFHNSB— should  not 
he  proven  nntU  plaintiff  remtm, — ^Where  entire 
answer  is  made  up  of  affirmative  matter,  what- 
ever Is  necessary  to  be  alleged  therein  de- 
volves upon  defendant  to  prove.  But  he  cannot 
by  any  recognized  rule  of  procedure  offer  such 
proofs  until  plaintiff  has  made  his  case  and 
submitted  it  to  court.  But  court  might,  in  its 
discretion,  as  is  often  done,  permit  defendant 
to  prove  by  plaintiCT's  witness  when  on  the 
stand,  due  execution  of  an  agreement  import- 
ant to  his  defense.  This  course,  treated  as 
mere  matter  of  convenience,  is  not  open  to 
serious  objection;  but  to  permit  such  agree- 
ment to  be  then  admitted  in  evidence  is,  how- 
ever, quite  different  matter.  It  is,  in  effect,  to 
inject  into  case  of  plaintiff  portion  of  defense 
and  is  subversive  of  known  and  fixed  rules  of 
procedure  and  violative  of  whole  theory  upon 
which  those  rules  are  founded. — Haines  vs. 
Snedigar,  110  Cal.  18.  21.  22.  42  Pac.  Rep.  462. 

See  post  9  2048  and  note  pars.  149-161. 

4.  CONSPIRACY— Should  he  proven  before 
declarations    of    alleged    eonspirators    offered* 

— General  rule  is  that  proof  of  an  alleged  con- 
spiracy must  be  established  before  other 
testimony  can  be  produced,  and  where  practi- 
cable, such  rule  should  be  followed;  but  order 
of  evidence  in  this  respect  is  not  mandatory, 
and  trial  court  may  permit  other  proof  to  be 
given  first.— People  vs.  Donnelly,  148  Cal.  894, 
397,  398.  77  Pac  Rep.  177. 

6.  Evidence  of  accomplice  or  conspirator 
ought  not  be  offered  until  after  independent 
evidence  has  been  produced  tending  to  connect 
defendant  with  conspiracy.  Section  1870  ante, 
concerning  evidence  of  an  accomplice,  is  not 
mandatory,  but  it  is  exceptional  case  which 
Justifles  court  in  departing  from  this  salutary 
provision  of  code.— People  vs.  Compton.  123 
Cal.  403,  408.  56  Pac.  Rep.  44;  People  vs.  Rodley. 
181.  Cal.  240,  263,  63  Pac.  Rep.  351. 

6.  Change  of  order  not  ground  for  reversal, 
when.— Judgment  will  not  be  reversed  because 
acts  and  declarations  of  an  alleged  conspirator 


were  given  in  evidence  before  any  proof  had 
been  offered  by  people  to  show  any  connection 
between  defendant  and  alleged  conspirator 
where  proof  of  conspiracy  itself  was  after- 
wards supplied,  and  case  was  one  in  which  Jury 
were  not  mislead  by  such  change  in  usual 
order  of  proofs.— People  vs.  Brotherton,  47 
Cal.  388,  397-401. 

7.  Discretion  of  court. — Order  in  which  evi- 
dence as  to  conspiracy  shall  be  received  is 
very  much  in  discretion  of  court. — People  vs. 
Brotherton,  47  Cal.  388,  401;  People  vs.  Van 
Horn,  119  Cal.  323,  330,  51  Pac.  Rep.  638. 

8.  It  will  sometimes  occur  that  facts  from 
which  conspiracy  is  to  be  inferred  are  so 
intimately  blended  with  other  facts  going  to 
constitute  crime,  that  it  is  difficult  to  separate 
them  and  first  present  to  Jury  evidence  on 
which  theory  of  conspiraoy  is  founded.  As 
Jury  in  all  cases  of  this  kind  are  ultimate 
arbitrators  of  question  of  conspiracy  or  no 
conspiracy,  question  of  order  of  proof  may  be 
left  with  safety  to  discretion  of  trial  court. — 
People  vs.  Fehrenbach,  102  Cal.  394,  397,  36  Pac 
Rep.  678. 

As  to  order  of  proof  la  conaplracyy  see  note 
S  Am.  St  Rep.  489,  490. 

0.     DISCRETION      OF      COURT.— Order      in 

which  testimony  is  introduced  is  always  mat- 
ter of  discretion  with  trial  court — Gordon  vs. 
Searing,  8  CaL  49,  60.  See  pars.  32-56  this 
note. 

C^ncral  rule  la  that  mere  order  in  which 
evidence  may  be  introduced  is  very  much  in 
discretion  of  court,  and  it  will  not  be  inter- 
fered with  by  appellate  court,  except  in  cases 
of  abuse.— Bate  vs.  Tower,  108  Cal.  404,  406, 
87  Pac  Rep.  826. 

10.  It  is  always  within  discretion  of  court 
which  tries  cause  whether  testimony  shall 
be  established  out  of  its  proper  order,  and 
except  in  cases  of  manifest  abuse  of  such 
discretion,  appellate  court  will  not  disturb 
ruling  of  lower  court  in  that  respect — Lick  vs. 
Diaz,  37  Cal.  487,  445;  People  vs.  Brotherton, 
47  Cal.  388,  401;  People  vs.  Mayes,  113  Cal. 
618,  627,  46  Pac.  Rep.  860;  People  vs.  Van  Horn, 
119  CaL  323,  330,  61  Pac  Rep.  688;  People  vs. 
Fehrenbach,  102  Cal.  394,  897,  86  Pac  Rep.  678; 
People  vs.  Donnelly,  143  Cal.  894,  397,  77  Pac 
Rep.  177;  People  vs.  Rushing,  130  Cal.  449, 
453,  80  Am.  St  Rep.  41,  62  Pac  Rep.  742; 
Bates  vs.  Tower,  108  CaL  404,  406,  87  Pac  Rep. 
886. 

11.  In  an  action  to  recover  damages  for 
slander  when  plaintiff  had  closed  his  case 
in  rebuttal  court  against  objections  of  plain- 
tiff, allowed  defendant  to  be  called,  and  to  » 
testify  fully  as  regards  his  defense.  While  I 
this  was  most  unusual  course  and  one  not  to  ; 
be  commended,  still  it  was  considered  by 
supreme  court  as  within  discretion  of  trial 
court,  and  one  which,  unless  such  discretion 
be  abused,  cannot  be  reviewed.  In  this  case 
plaintiff  was  not  inhibited  from  offering  evi- 
dence in  reply  to  that  of  defendant,  and  in 
fact  did  offer  some  evidence  in  reply,  and  It 
could  not  be  said  that  there  was  such  abuse 
of  discretion  as  would  Justify  reversal. — Barkly 
vs.  Copeland.  74  CaL  1,  8,  16  Pac  Rep.  307. 
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A«  to  abuse  of  Jvdleial  dloeretloiiy  see  post 
8  2044  and  note  par.  6. 

IX  BSTOPPBL  MAY  BB  INTRODUCBD  AT 
ANY  STAGE  OP  TRIAL.— Where  plaintiff  in 
openlner  his  case  has  introduced  judgment  as 
an  estoppel  against  defendant  which  in  strict- 
ness is  rebutting  evidence  merely,  and  is  only 
available  to  plaintiff  In  an  attack  upon  title 
or  right  which  defendant  might  endeavor  to 
establish.  Judgment  against  defendant  will 
not  be  reversed  because  evidence  was  not 
relevant  and  material  at  time  it  was  received, 
;  for  if  judgment  has  effect  claimed  by  plain- 
^  tiff,  as  conclusive  estoppel  upon  defendant,  it 
cannot  be  material  at  what  stage  of  trial  it 
is  introduced.  By  no  possible  means  could 
its  effect  as  absolute  bar  be  avoided,  and 
defendant  therefore  cannot  be  injured  by  such 
irregularity.— Clink  vs.  Thurston,  47  CaL  21, 
80. 

IS.     BVIDBNOB      IN      RBBUTTAL.  —  Where 

plaintiff  in  ejectment  makes  out  prima  facie 
showing  of  title  by  production  of  lease  to 
defendant,  he  may  rest  his  case  and  after  proof 
of  adverse  possession  by  defendant,  plaintiff 
may  then,  in  rebuttal,  show  his  deraignment 
of  title.— Abbey  H.  Assoc  vs.  WUlard,  48  Cal. 
614,  618. 

14.  Where  testimony  offered  in  rebuttal 
does  not  rebut  any  evidence  that  was  material 
to  the  defense,  as  case  stood  on  plaintiff's 
testimony  and  which  did  not  rebut  any  testi- 
mony upon  any  afhrmative  defense  set  up  by 
defendants,    court    may    properly    exclude    it, 

,    where    there    Is    no    showing    of    mistake    or 
inadvertence  addressed  to  discretion  of  court. 
I   — Kohler  vs.  Wells  Fargo  &  Co.,   26  Cal.  606, 
i    614. 

15.  Anticipation    of    defense    not    proper. — 

It  Is  not  proper  tot  contestants  of  will  to 
anticipate  defense  of  opponent  and  to  inquire 
of  their  own  witness  concerning  statements 
made  by  one  who  might  be  called  as  witness 
for  opponents.  If  latter'  should  not  be  called, 
evidence  would  be  wholly  Irrelevant,  and  If 
he  should  be  called,  law  affords  ample  op- 
portunity to  contestants  to  make  such  inquiries 
directly  of  him,  and  if  they  are  material  and 
he  denies  any  statements  which  they  claim 
he  made,  they  can  prove  it  upon  rebuttal. 
Order  refusing  to  permit  such  examination  is 
not  error. — Estate  of  McKenneu  143  Cal.  680, 
586,  686,  77  Pac.  Rep.  461.  See  parsi  27,  28  this 
note. 

16.  If  plaintiff  elects  to  anticipate  defend- 
ant's defense  In  opening,  and  to  rebut  it  in 
advance,  he  should  introduce  all  his  evidence 
upon  that  head;  then  after  having  adopted 
that  course,  further  evidence  of  same  character 
could  not  be  considered  as  rebutting,  but 
merely  cumulative,  and  in  Its  discretion,  court 
might  well  decline  to  receive  it  when  offered 
after  introduction  of  defendant's  testimony. — 
Casey  vs.  Le  Roy,  38  Cal.  697,  699. 

17.  Same — In  criminal  cansc. — In  prosecu- 
tion on  charge  of  embezzlement,  It  is  error  to 
allow  people  when  putting  in  their  evidence 
in  chief,  to  show  that  prosecution  witness 
had  certain  money  on  deposit  In  order  to 
strengthen   or    bolster   her    testimony   in    anti- 


cipation of  what  they  supposed  appellant's 
evidence  might  be.  Whether  such  error  is 
sufficient  to  warrant  reversal  was  not  decided. 
Case  turning  upon  another  point. — People  v& 
O'Brien,  106  Cal.  104,  106,  89  Pac  Rep.  326. 

18.     OrliTlAal  case  should  not  be  rehearaod. — 

Plaintiff  in  an' action  for  damages  for  diversion 
of  water,  where  defendant  claims  by  prior 
appropriation  if  he  does  not  wish  to  rely  upon 
proof  offered  by  defendant  concerning  latter's 
title  is  at  liberty  to  produce  evidence  tending 
to  show  that  defendant's  enjoyment  of  his 
asserted  right  had  not  been  continuous  or 
uninterrupted  or  adverse;  but  he  is  not  author- 
ized for  that  purpose  to  enter  upon  his  original 
case  and  again  prove  same  facts  that  were 
proved  by  him  in  making  hi&  prima  facie 
case.  At  least  such  evidence  will  be  admis- 
sible only  In  discretion  of  court  in  furtherance 
of  justice — ^not  In  rebuttal,  but  as  part  of 
plaintifTs  original  case. — Yankee  J.  IT.  W.  Co. 
vs.  Crary,  26  Cal.  604,  609. 

As  to  oTldenoe  in  rebvttaly  see  ante  8  607, 
post  8  2060,  also  pars.  34,  86  this  note. 

10.  IN  CRIliaNAL  CAUSBS»  first  thing  to 
be  done  in  regular  order  of  proceeding  is  to 
prove  body  of  offense  that  act  Itself  was  done; 
and  second,  that  it  was  done  by  person 
charged  and  by  none  other.  Order  of  proof, 
however,  is  of  no  consequence  if  facts  appear 
in  evidence  in  case. — ^People  vs.  Jones,  81  CaL 
666,  667. 

20.  General  rule  in  criminal  cause  Is  that 
corpus  delicti  must  first  be  shown,  but  ex- 
cept in  those  cases  where  it  is  sought  to  put 
in  evidence  confession  or  admission  of  defend- 
ant, order  of  proof  is  in  discretion  of  court, 
and  even  in  those  cases  plenary  proof  of 
corpus  delicti  is  not  always  required. — People 
vs.  Ward,  134  Cal.  301.  306,  66  Pac.  Rep.  372. 
See  People  vs.  Whiteman,  114  Cal.  338,  346, 
46  Pac.  Rep.  99. 

21.  Ordinarily  corpus  delicti  should  be  first 
point  to  which  evidence  should  be  directed, 
but  order  of  proof  is  usually  in  discretion  of 
court,  and  unless  it  clearly  appears  that  de- 
fendant has  been  prejudiced  by  manner  in 
which  that  discretion  has  been  exercised,  it 
will  not  Justify  reversal  of  Judgment.  Where 
evidence  of  certain  statements  in  nature  of 
confessions  was  given  before  proof  of  corpus 
delicti,  court  having  then  notified  district  at- 
torney that  if  he  did  not  afterward  intro- 
duce evidence  upon  that  point  evidence  of 
confessions  would  be  stricken  out,  no  abuse 
of  discretion  is  disclosed. — People  vs.  Jones, 
123  Cal.   66,  66.  66  Pac  Rep.   698. 

22.  Evidence  concerning  previous  attempt 
of  prisoner  charged  with  crime  of  arson  to 
fire  same  house  may  be  introduced  before 
making  proof  of  corpus  delicti  alleged  in 
Indictment  for  mere  order  In  which  proofs 
are  to  be  heard  rests  in  discretion  of  court 
trying  cause. — People  vs.  Shainwold,  61  CaL 
468,    469. 

As  to  order  of  proof  In  criminal  eanseo,  see 
KBRR'S  CYC.  PBN.  CODB  881093.  1094  and 
notes. 

28.  NBW  TRIAL— For  Irregnlarlty  In  order 
of  proof. — Bare  circumstance  that  by  ruling  of 
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court  evidence  U  brought  to  notice  of  jury 
out  of  its  regular  order  is  no  ground  for 
new  triaL— Rice  ▼■.  Cunninflrham,  29  Cal.  49t, 
499. 

S4»  PARTY  MAY  DBTBRMINB  ORDER  OF 
HIS  PROOFS. — Party  is  at  liberty  to  introduce 
his  evidence  in  whatever  order  he  prefers, 
subject  to  control  of  court  In  exercise  of  sound 
discretion.  Thus,  in  an  action  against  sruaran- 
tors  of  promissory  note  where  defendants 
pleaded  special  agrreement  under  terms  of 
w^hich  said  note  had  become  void  it  was  held 
proper  for  defendants  to  Introduce  evidence 
in  support  of  special  agreement  set  up  in 
answer  before  showing:  that  plaintiff,  assignee 
of  note,  took  same  with  notice  or  acquired  it 
after  maturity. — Crosett  vs.  Whelan,  44  Cal. 
200.  208. 

26.    Plaintiff  is  entitled  to  introduce  proofs 
in  his  own  order.    He  is  not  bound  to  make 
his  whole  case  complete  by  any  one  item  of 
proof.      Case    consists,    frequently,    of   various 
facts,  neither  one  of  which  makes  It  out;  and 
to    hold    that    plaintiff    Is    not    entitled    to    in- 
troduce  any  proof  until   he  establishes   whole 
is  to  require  an  impossibility.     All  that  court 
can    ask    is    that    particular    evidence    offered 
conduces  to  establish  any  one  proposition  in- 
volved in  issue.    It  is  time  enougrh  to  pass  upon 
sufficiency  of  proofs  after  they  are  all  In  cause. 
There  must  be  starting:  place  somewhere,  and 
court  should  never  reject  evidence  merely  be- 
cause,   unaided   by  other   testimony,    It  is   in- 
sufficient if  It  tends  legally  to  prove  any  part 
of  case.     Thus,  it  was  held  erroneous  for  court 
to    deny   plaintiff    in    ejectment   permission    to 
introduce    contract    In    evidence    under    which 
he  explained  it  was  his  intention  to  show  that 
defendant  claimed. — Palmer  vs.  McCafferty,  16 
Cal.  334.   335.   386.  * 

26.  Where  defendant  rests  his  defense  upon 
contract  assigned  to  him,  contract  and  its 
assignment  are  admissible  in  evidence  before 
proof  of  notice  to  plaintiff  of  such  asslgrnment. 
—Doll  vs.  Anderson.  27  Cal.   248,   262. 

37.  PIaAINTIFF  should  BXHAUST  HIS 
DTIDBNCB  BBFORH  RBSTINO.— Testimony 
Which  clearly  belongs  to  original  case  of  plain- 
tiff should  be  introduced  before  he  rests. 
Plaintiff  has  no  right  to  keep  back  all  his 
testimony  on  any  material  point  until  he  draws 
out  testimony  of  other  party,  and  then  come 
In  with  his  own.  This  would  grive  him  undue 
advantage  contrary  to  rules  of  law,  and  if 
he  does  so  reserve  his  testimony  deliberately 
and  wilfully,  courts  will  not  allow  him  to 
come  in  after  defendant  rests  to  make  out  his 
case. — Kohler  vs.  Wells  Fargo  &  Co.,  26  Cal. 
606,   613. 

28.  In  an  action  of  ejectment,  plaintiff 
moved  to  be  allowed  to  prove  prima  facie  title 
under  Van  Ness  Ordinance,  and  If  defendant 
should  offer  evidence  tending  to  show  an  older 
possession  within  proviso  of  Van  Ness  Ordi- 
nance that  then  he  should  be  allowed  to  dis- 
prove "case  so  made  and  show  an  older  pos- 
session by  way  of  rebuttal,"  and  court 
thereupon  ruled  that  he  must  Introduce  all 
his  evidence  as  to  title  and  possession  before 
resting.  This  ruling  was  correct  as  proposed 
evidence  was  shown  to  be  clearly  evidence  in 


ohlet^Valentine    vs.    Mahoney,    87    Cal.    389, 
898. 

M.  Adntlaaloiui  of  defendant  are  part  of  plaln- 
tllPs  original  ease  and  should  not  be  withheld 
for  purpose  of  rebutting  defendant's  evidence.  It 
is  not  error  for  court  to  exclude  such  evidence 
where  plaintiff  has  not  asked  permission  to 
reopen  his  ease  for  purpose  of  introducing 
It;  nor  can  such  evidence  be  introduced 
for  purpose  of  impeaching  witness  of  de- 
fendant where  proper  foundation  for  his  im- 
peachment has  not  been  made. — ^Young  vs. 
Brady,  94  Cal.  128,  180,  29  Pac.  Rep.  489. 

SO.  RBLBVANOY  TO  BBS  BSTABLISHHD  BY 
SUBSEM^UBNT  PROOF,^Where  evidence  is 
received  by  court  upon  representation  that 
it  will  be  shown  to  be  relevant  by  other  evi- 
dence, and  no  motion  is  afterwards  made  to 
strike  it  out.  it  will  be  presumed  on  appeal 
that  such  proof  was  made. — People  vs.  Bridle - 
man,  104  Cal.  608,  612,  38  Pac.  Rep.  602. 

81.  Secondary  evidence  as  to  contents  of 
lost  deed  may  be  admitted  on  condition  that 
proper  proof  of  loss  of  deed  would  thereafter 
be  supplied.  If  such  evidence  is  supplied,  if 
there  were  any  error  in  admitting  copy  at 
time,  it  was  cured  by  such  subsequent  proof 
of  loss.— Kenniff  vs.  Caulfleld,  140  Cal.  34,  47, 
73  Pac.  Rep.  803. 

As  to  offer  of  proof,  see  note  by  Robert 
Desty,  12  L.  R.  A.  666-669. 

82.  RBVBRSAI.  BBCAUSB  OF  ORDBR  OF 
PROOF— Not  granted  ordinarily.  —  Ordinarily 
order  of  proof  is  In  discretion  of  trial  court, 
and  when  there  is  not  an  abuse  of  discretion 
case  will  not  be  reversed  solely  because  order 
of  proof  is  varied  somewhat  from  its  custom- 
ary or  even  from  its  proper  ohannels. — People 
vs.  Mayes,  113  Cal.  618,  627,  46  Pac  Rep.  860; 
People  vs.  Rushing,  180  Cal.  449,  463,  80  Am. 
St  Rep.   41,  62  Pac.  Rep.  742. 

See  pars.  9-11  this  note. 

SS.  Cause  will  not  be  reversed  beeavse  oC 
refusal  of  trial  court  to  interfere  with  plaln- 
tifTs  order  of  proof,  no  injury  appearing  to  be 
done  by  such  refusal. — Jackson  vs.  Feather  R. 
&  G.  W.  Co.,  14  CaL  18,  28. 

84.     Irregularity    In    admitting    evldenee    In 
rebuttal  which  should  have  been  produced  by 
prosecution   in   opening   case   Is   not   sufficient 
ground   for  reversal   of  judgment — People  vs.  . 
Padilla,  143  Cal.  168,  162.  76  Pac.  Rep.  889. 

86.  Proaeeutlon  should  not  anticipate  de« 
fenac,  but  such  error  will  not  ordinarily  justify 
reversal.— People  vs.  Arrighinl.  122  Cal.  121. 
124,   64  Pac.  Rep.  691. 

as.  Rejection  of  evidence  offered  out  of 
order  not  ground  for  reversal. — If  it  appear 
that  testimony  offered  by  defendants  was  out 
of  its  proper  order  and  rejected  for  that  rea- 
son, appellate  court  will  not  be  Inclined  to  set 
aside  action  of  district  court — Lick  vs.  Diaz, 
87  Cal.  487,  446. 

87.  Where  record  from  recorder's  office  has 
been  offered  in  evidence  and  rejected  because 
of  apparent  unexplained  alterations,  it  is  with- 
in discretion  of  court,  after  having  passed 
on  admissibility  of  record  after  full  hearing, 
to  allow  further  evidence  in  relation  to  it, 
and   there  is  no  abuse  of  discretion   for  court 
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to  refuse  to  admit  such  evidence  subseQuently 
offered  where  It  appears  that  It  mlgrht  have 
been  offered  when  question  of  admissibility  of 
record  was  first  under  consideration. — Krus« 
vs.  Chester,  66  Cal.  353,  355,  866,  6  Pac.  Rep. 
613. 

38.  As  admission  of  evidence,  even  after 
party  has  an  opportunity  to  offer  it  and  haa 
failed,  is  matter  of  discretion,  it  is  better  for 
court,  whenever  ends  of  Justice  require  it, 
to  suffer  testimony  to  go  in. — Lisman  vs.  Barly, 
16  Cal.  199,  200. 

89.  RBOPENING  CASK  TO  SUPPLY  OMIS- 
SION IN  PROOF.— Whether  plaintiff  will  be 
permitted  to  reopen  his  case  or  not  is  ques- 
tion which  rests  very  much  in  discretion  of 
trial  court  upon  consideration  of  circum- 
stances surroundins  particular  case.  Where 
plaintiff  desires  to  reopen  his  case,  he  should, 
upon  some  reasonable  cause  shown,  as  that 
througrh  mistake  in  law,  or  from  some  in- 
advertence he  had  omitted  to  Introduce  evi- 
dence on  point  involved,  appeal  to  discretion  of 
court  to  open  his  case  and  permit  him  to 
supply  defect.— Kohler  vs.  Wells  Fargo  &  Co., 
26   Cal.    606.   613,   614. 

40.  It  Is  within  discretion  of  court  to  allow 
plaintiff  to  Introduce  testimony  after  defend- 
ant has  closed  his  evidence.^ — Cousins  vs.  Part- 
ridge, 79  Cal.  224.  227,  228,  21  Pac.  Rep.  745. 

41.  It  is  not  an  abuse  of  discretion  for  court 
to  permit  plaintiff,  after  having  closed  his 
evidence  in  chief  to  cure  an  objection  to 
power  of  attorney  on  ground  of  defective 
acknowledgment  by  introducing  evidence  of 
power  properly  acknowledged.  Such  order  is 
proper  notwithstanding  objection  of  defend- 
ant.—Foote  vs.  Richmond,  42  Cal.  439,  442. 

42.  It  is  well  established  that  court  may, 
in  exercise  of  its  sound  discretion,  permit  a 
party  at  any  time  before  case  is  submitted 
to  supply  an  omission  in  testimony  occasioned 
by  his  mistake  or  inadvertence,  and  unless  it 
appears  that  injustice  has  been  done  by  abuse 
of  the  discretion,  admission  of  such  testimony 
is  no  ground  for  reversal. — Priest  vs.  Union  C. 
Co.,  6  Cal.  170,  171. 

See  Kruse  vs.  Chester,  66  Cal.  863,  855,  6 
Pac.   Rep.   613. 

Am  to  reopening  esse  for  fartbcr  proof,  see 
Abbott's  Trial  Brief,  Civil  Jury  Trials,  2d  ed., 
pp.   123-125. 

48.     After    motloa    for    nonsuit    snlmiltted* — 

It  is  within  discretion  of  court  to  permit 
plaintiff  to  introduce  further  evidence  after 
motion  for  nonsuit  has.  been  made. — ^Abbey  H. 
Assoc,  vs.  Willard,  48  Cal.  614,  618. 

44.  In  an  action  for  damages  against  ferry- 
man it  is  not  abuse  of  discretion  for  court  to 
permit  plaintiff  to  introduce  ferry  license 
after  motion  of  nonsuit.— May  vs.  Hanson,  5 
Cal.  860,  366. 

45.  Same — Denial  of  motion  la  abuse  of  dis- 
cretion, when. — Where  In  an  action  on  an  as- 
signed promissory  note  defendant  admits 
execution  of  note,  but  denies  every  other  al- 
legation of  complaint,  and  plaintiff,  before 
resting  his  cause,  has  not  called  attention  of 
court  to  indorsement  on  back,  of  note  by  which 
it  was  assigned  to  him,  nor  offered  any  proof 


In  regard  thereto,  and  where,  upon  motion  for 
nonsuit,  court  holds  that  proof  of  Indorsement 
\M  necessary.  It  Is  an  abuse  of  discretion   for 
court    to    refuse    plaintiff's    request    for    leave 
to    open    case    and    Introduce    testimony    con- 
cerning indorsement.     Such   request  is   simply 
to  prove  handwriting  of  payee  of  note,  and  Is 
not   an   offer   to  prove  something  which   rests   ' 
in    parol    merely    as    to    which    a    wider    die-   ) 
cretlon  in  granting  or  refusing  to  grant  such 
motion     might    be    conceded    to     trial     court. 
Especially  is  such  ruling  erroneous  where  new 
action  brought  upon  note  would  be  outlawed. 
—Low  vs.  Warden,  70  Cal.   19,   20,   21,   11  Paa   I 
Rep.  360.  * 

46.  Power  of  opening  up  case  after  it  has 
been  once  submitted  rests  in  sound  discretion 
of  court  hearing  cause,  which  supreme  court 
will  not  as  general  rule  attempt  to  revise. 
But  where  plaintiffs  have  been  misled  by  acts 
of  defendant,  as  where  indorsement  of  notes 
sued  upon  is  not  denied  with  sufficient  cer- 
tainty by  answer,  and  where  defendants  con- 
ceding that  denial  as  to  Indorsement  was 
sufficient,  have  not  objected  to  introduction 
of  notes  in  evidence,  and  plaintiffs  are  war- 
ranted in  supposing  that  such  objection  was 
waived,  and  do  not  introduce  evidence  as  to 
indorsement,  subsequent  motion  for  nonsuit 
would  be  surprise  upon  plaintiff,  which  court 
should  relieve  by  admitting  further  testimony. 
— Plnkham  vs.  McFarland.   5  Cal.   137,   138. 

47.  After  submission  of  case. — Action  of 
trial  court  in  granting  or  refusing  an  appli- 
cation to  reopen  cause  after  its  final  sub- 
mission for  purpose  of  introducing  further 
testimony  is  largely  matter  of  discretion,  and 
therefore  not  subject  to  review  in  appellate 
court,  except  it  be  under  peculiar  circum- 
stances showing  an  abuse  <^f  that  discretion.— 
Mowry  vs.  Starbuck.  4  Cal.  274,  275;  Preston 
vs.  Sonora  Lodge,  39  Cal.  116,  119:  Keys  vs. 
Warner,  45  Cal.  60,  62;  McGrath  vs.  Wallace, 
86  Cal.  622,  627,  24  Pac.  Rep.  793. 

48.  It  is  within  discretionary  power  of  court 
in  an  equity  case  to  hear  additional  evidence 
three  months  after  advisory  verdict  of  Jury 
has  been  rendered.  No  abuse  of  such  dis- 
cretionary power  appears  where  both  parties 
are  permitted  to  Introduce  additional  evidence 
without  any  apparent  restriction,  and  there 
is  no  complaint  of  surprise,  or  that  either 
party  was  not  allowed  ample  opportunity  to 
procure  and  introduce  evidence  in  rebuttal 
or  In  chief,  and  where  it  does  not  appear  that 
one  party  failed  to  procure  any  additional 
evidence  desired  which  would  have  been  avail- 
able under  other  circumstances. — Clavey  vs.  ^^ 
Lord,  87  Cal.  413,  419,  26  Pac.  Rep.  493.  f 

49.  In    criminal    cause    after    evidence    has 
all  gone  to  Jury  and  court  has  proceeded  with    I 
its  charge  to   that  body  as  to  law  governing   ^ 
case,  it  is  discretionary  with  court  to  grant  or   ' 
refuse  request  by  defendant  to  testify  in  her 
own    behalf. — People    vs.    Christensen,    85    Cal. 
668,   570,   24  Pac.  Rep.   838. 

50.  Same — Aflldavit   In   support   of  motion.— 

Where  affidavit  upon  which, motion  to  reopen 
cause  is  made  is  far  from  being  satisfactory 
on  point  of  due  diligence  upon  part  of  ap- 
pellant, action  of  trial  court  in  denying  motion 
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win   not   be  reviewed  on  appeal. — ^Preston  vs. 
Sonora  Lodfire,  89  Cal.  116,  lid. 

51«     Same — Denial   of   moUon   not   ordinarily 
irroand  for  reversal. — Openiner  up  of  case  after 
it   has   been   tried   and  submitted   for  purpose 
of  Introducing  more  testimony  is  matter  with- 
in discretion  of  court.     There  ia  no  abuse  in 
refusing   to   order  case   opened   for  such   pur- 
I  pose  where  so  far  as  appears  evidence  might 
I  aa    well    have    been    offered    during   trial    and 
\  where    no    issue    was    raised    by    pleading    to 
which     offered     evidence     was     relevant. — San 
Francisco    vs.    Schurtz,    104    Cal.    420,    428,    38 
I  Pac.  Rep.  92. 

62.  Order  refusing  to  open  case  for  further 
testimony  after  trial  has  closed  so  far  as 
evidence  is  concerned,  and  case  has  been  con- 
tinued for  argument,  is  not  erroneous  where 
it  is  not  affirmatively  shown  that  testimony 
is  material,  and  especially  where  there  is  no 
showing  of  any  excuse  for  not  having  pro- 
duced evidence  at  trial.— Consolidated  Nat. 
Bank  vs.  Pacific  C.  S.  Co.,  96  CaL  1,  16,  80 
Pac.    Rep.    96. 

63.  Where  defendant  does  not  offer  evidence 
in  support  of  his  cross-complaint  until  after 
both  parties  have  respectively  introduced  their 
testimony  upon  cause  of  action  set  forth  in 
complaint,  and  have  submitted  cause  to  court 
for  decision,  reopening  cause  for  introduction 
of  proof  in  support  of  cross-complaint  is 
matter  resting  in  discretion  of  trial  court. 
Where  bill  of  exceptions  is  silent  as  to  cir- 
cumstances attending  refusal  to  permit  him 
to  do  so,  supreme  court  will  not  presume  that 
discretion    was    incorrectly    or    improvidently 

:    exercised.  —  Miller     vs.     Sharp,     49     Cal.     283, 
j    235. 

'  64.  Where  in  criminal  cause  defendant 
pleaded  not  guilty  and  once  in  jeopardy,  and 
at   trial   evidence   was   given   for   prosecution 


and  for  defense,  but  none  of  evidence  related 
to  plea  of  once  in  jeopardy,  it  is  within  dis- 
cretion of  court,  after  evidence  has  all  been 
introduced  and  argument  commenced,  to  allow 
case  to  be  reopened  for  purpose  of  introduc- 
ing testimony  on  plea  of  once  in  jeopardy. 
Under  such  circumstances  a  denial  of  motion 
is  not  an  abuse  of  discretion. — People  vs. 
Ross,  65  Cal.  104,  106,  3  Pac.  Rep.  491. 

05.     Same — Upon  amendment  to  complaint. — 

If  after  cause  has  been  submitted  and  before 
court  has  given  its  decision,  plaintiff  by  leave 
of  court  amends  his  complaint  in  such  man- 
ner that  issues  raised  by  denials  were  not 
changed  by  amendment  in  any  particular, 
court  may  deny  defendant  permission  to  offer 
further  evidence. — ^Ahrens  vs.  Adler,  33  Cal. 
608,    619. 

CMI.  Referee  nuiy  reopen  case. — ^It  is  within 
discretion  of  referee  to  reopen  case  after  it 
has  been  once  closed  for  purpose  of  receiving 
additional  testimony.  Exercise  of  that  dis- 
cretion, except  in  cases  of  gross  abuse,  will 
not  be  reviewed  on  appeaL — ^Marziou  vs.  Pioche, 
10  Cal.  646,  546. 

07.     Waiver    of    error    In    reopening    ease. — 

Brror  made  by  court  in  vacating  an  order  sub- 
mitting motion  to  set  aside  judgment  and  in 
allowing  further  affidavits  to  be  filed  on  be- 
half of  plaintiff,  is  waived  by  defendants 
when  they  avail  themselves  of  permission  to 
file  affidavits  in  their  own  behalf.--Keys  vs. 
Warner,  46  Cal.  60,  62. 

68.  WITHDRAWAL  OP  WITNE3SS,  TBM- 
PORARI1.Y,  TO  SHOW  RESLBVANCY.— Permis- 
sion may  be  given  to  withdraw  witness,  with 
view  of  offering  other  testimony  as  to  dates, 
etc.,  for  purpose  of  laying  proper  foundation 
for  admissibility  of  testimony  of  such  witness. 
—People  vs.  Prather,  120  Cal.  660,  664.  63  Pac. 
Rep.   2S9. 


§  2043.    WITNESSES  NOT  UNDEB  EXAMINATION  HAY  BE  EXCLUDED. 

If  either  party  requires  it,  the  judge  may  exclude  from  the  courtroom  any  witness 

of  the  adverse  party,  not  at  the  time  under  examination,  so  that  he  may  not  hear 

the  testimony  of  other  witnesses. 

History:  Enacted  March  11,  1872;  amended  by  Code  Commiflsion,  Act  March 
8,  1901,  StatBL  and  Amdtfl.  1900-1,  p.  266,  act  held  aneonBtitutional,  see  history^ 
S5  ante. 


1.  Certain   witnesses  may  be  excepted   from 

order. 

2.  Same — Party  in  interest 
3,4.  Discretion  of  conrt 

5.  Disregard  of  order  of  exclusion  by  witness. 

6.  Wife  and  daughters  of  defendant  in  a  crim- 

inal cause. 


Am  to  exelnekm  of  wttaeeaee,  see  Abbott's 
Trial  Brief  (Civil  Jury  Trials,  2d  ed.),  pp. 
133-135. 

Am  to  exelaelOB  of  wltacssea  la  erlmlaai 
cases,  see  KBRR'S  CYC.  PEN.  CODB  11868 
and'  1102  and  note  pars.   46,  47. 

1.  CBRTAIN  WITNBSSBS  MAT  BB  BX- 
CBPTBD  FROM  ORDBR. — ^Action  of  court  in 
permitting  one  of  witnesses  in  case  to  remain 
in  court  when  others  had  been  excluded  is 
simply  exercise  of  discretionary  power  residing 


In  court,  and  it  is  not  error. — ^People  ys.  Hong 
Ah  Duck,  61  Cal.  887,  892,  394. 

2.  Party  la  Interest,  although  not  party  of 
record,  should  be  excepted  from  order  of  ex- 
clusion. He  should  be  allowed  to  be  present 
and  aid  In  or  observe  progress  of  trial.— 
Chester   vs.   Bower,   66   Cal.    46,    48. 

8.  DISCRBTION  OF  COURT.— It  is  within 
discretion  of  court  to  exclude,  or  not,  witnesses 
from  court-room. — ^People  va  Sam  Lung,  70 
Cal.   516,  617,  11  Pac.  Rep.  678. 

4.  Exclusion  of  witnesses  on  part  of  pro- 
secution on  motion  of  defendant  is  not  matter 
of  absolute  right  in  all  cases,  but  rests  very 
much  in  discretion  of  court.  It  may  be  exer- 
cised in  favor  of  defendant's  application  or  not 
according  to  circumstances  of  case.  Thus  it  is 
held    not   to   be   error   for   court   to   refuse   to 
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exclude   chief  of  police  with   other  witnesses 
excluded.— People  vs.  Oamett,  29  CaL  622,  626. 

6.  DISREGARD  OP  ORDBR  OP  BX- 
CLUSION  BY  WITNBSS  is  not  ground  for 
rejecting  his  testimony.  Party  cannot  enforce 
rule,  and  to  deprive  him  of  benefit  of  testi- 
mony because  of  witness's  disobedience,  with- 
out   fault   on    his   part,    would   be   manifestly 


unjust  and  lllegraL  Such  witness  may  be 
punished  for  contempt.-*People  vs.  Boscovltch, 
20  Cal.  486. 

0.  Wife  and  danslitem  of  defendaat  ta  a 
erlialnal  eaiue — ^If  wltaesses  may  properly  be 
excluded  from  court-room  together  with  all 
witnesses  but  one  under  examination. — ^People 
vs.  Sprague,  53  Cal.  491,  498. 


§  2044.  COURT  HAY  CONTROL  MODE  OF  INTERROGATION.  The  court 
must  exercise  a  reasonable  control  over  the  mode  of  interrogation,  so  as  to  make 
it  as  rapid,  as  distinct,  as  little  annoying  to  the  witness,  and  as  effective  for  the 
extraction  of  the  truth,  as  may  be;  but  subject  to  this  rule,  the  parties  may  put 
such  pertinent  and  legal  questions  as  they  see  fit.  The  court,  however,  may  stop 
the  production  of  further  evidence  upon  any  particular  point  when  the  evidence 
upon  it  is  already  so  full  as  to  preclude  reasonable  doubt. 

History:     Enacted  March  11, 1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Court's  power  of  control. 
3,4.  Same — Discretion  of  court. 

5.  Same — Same — Extent  of  discretion. 

6.  Curtailing  cross-examination  oi^  immaterial 

matters. 

7.  Diagram — ^May  be  used  to  illustrate  evi- 

dence. 

8.  Form   of   question. 

0.  Opportunity  to  object  to  questions. 
10.  Questions  containing  untrue  assumption*— 
Should  be  excluded. 
11-15.  Bepetition  of  testimony  may  be  prevented. 

16.  Bestriction  of  number  of  witnesses. 

17.  Withdrawal  of  witness,  temporarily. 

1.  APPLIBD,  CITBD,  CONSTRUBD,  RB- 
FBRRBD  TO,  etc.,  In:  Moran  vs.  Abbey*  68 
Cal.  66,  68  (cited);  People  vs.  Clary.  72  Cal. 
69,  60,  13  Pac.  Rep.  77  (applied). 

Am  to  duty  to  aaswer,  see  post  I  2066  et  seq. 
and  notes. 

As  to  protectloA  of  wttoeasy  see  post  12065 
et  seq.  and  notes. 

2.  COURT'S  PO^nSR  OF  OONTROIi.— The 
court  has  power,  and  should  have  it,  to  con- 
trol mode  of  examination  of  witnesses,  pro- 
vided it  does  not  trench  on  rigrhts  of  party. 
It  may  stop  course  of  examination  which  is 
useless  waste  of  time.— White  vs.  White,  82 
Cal.  427,  461.  28  Pac.  Rep.  276,  7  L.  R.  A.  799. 

As  to  control  of  court  over  examlnatlOB  of 
'Witness,  see  Abbott's  Trial  Brief  Civil  Jury 
Trials   (2d  ed.),  pp.  180-132. 

As  to  power  of  court  to  esll  and  examine 
witnesses,  see  monoffraphio  note  by  Irwin 
Taylor,   67  L.  R.  A.  876-886.  i 

3.  Discretion  of  court. — In  examination  of 
witnesses  and  admission  of  testimony,  wide 
margin  of  discretion  must  be  allowed  trial 
court  in  order  to  accomplish  main  purpose  in 
view,  that  Is  to  elicit  truth.— Bemardls  vs. 
Allen,  i36  Cal.  7,  10,  68  Pac.  Rep.  110. 

See  ante  (2042  and  note  pars.  9-11. 

4.  It  is  proper  for  trial  court  to  plaoe 
reasonable  limits  upon  cross-examination  of 
wltnes.  and  where  there  is  no  abuse  of 
discretion  action  of  trial  court  will  not  be 
reviewed  on  appeal. — People  vs.  Harlan.  138 
Cal.  16.  22.  65  Pac.  Rep.  9. 


6.  Same  —  EiKtent  of  discretion.  —  The  only 
limitation  that  law  has  placed  upon  exercise 
of  discretionary  Judicial  power  Is  that  it  must 
not  be  abused.  While  it  may  be  difficult  to 
determine  exactly  what  is  meant  by  abuse  of 
judicial  discretion,  and  whatever  it  may  imply 
as  to  disposition  and  motives  of  Judgre.  it  is 
fairly  deducible  from  ca^es  that  one  of  its 
essential  attributes  is  that  it  must  plainly 
appear  to  effect  Injustice. — Clavey  vs.  Lord, 
87  Cal.  413.  419,  86  Pac.  Rep.  493. 

0.  CURTAILING  CROSS-BXAMIIf  ATION  ON 
IMMATBRIAL  HATTBRS.— It  is  right  and  duty 
of  court  to  expedite  business  by  curtailing 
oross-examination  upon  immaterial  and  ir- 
relevant matters  of  inquiry. — People  vs.  Dur- 
rant.  116  CaL  179,  211,  48  Pac.  Rep.  76;  People 
vs.  Rader»  186  CaL  258.  264.  68  Pac  Rep. 
707. 

As  to  evosa-ezamliuitlon,  see  post  S  2048  and 
note. 

7.  DIAGRAM— May  be  used  to  lUnstmte 
evidence* — It  ia  a  very  common  practice  to 
illustrate  upon  wall  or  upon  door  in  court- 
room, before  eyes  of  Jury,  location  of  bullet 
mark.  Such  matters  are  largely  in  discretion 
of  trial  court,  and  in  absence  of  an  abuse  of 
such  discretion,  appellate  court  will  not  in- 
terfere—People vs.  Chin  Hane.  108  CaL  697, 
606,  41  Pac.  Rep.  697. 

8.  FORM  OF  (iUnSTION.— It  is  not  objec- 
tionable for  counsel  in  Interrogating  his  own 
witness  to  put  question  in  following  form. 
"State  only  what  you  know  about  the  matter." 
—Hicks  vs.  Riverside  F.  Co..  72  CaL  303.  304, 
18   Pac.   Rep.   878. 

9.  OPPORTUNITT  TO  OBJBGT  TO  aiTBS- 
TIONS. — Court  has  right,  and  Is  its  duty,  to 
give  opposite  side  chance  to  object  to  question 
which  has  been  answered  too  quickly,  and  to 
strike  out  answer  for  that  purpose.  Where 
counsel  presents  his  objections  after  answer 
is  given,  and  it  is  thereupon  stricken  out,  and 
no  further  objection  is  then  made  to  question. 
It  then  stands  unchallenged,  and  If,  while  it  Is 
in  this  condition,  counsel  asking  question 
passes  on  to  another  one.  he  thereby  waives 
former  question,  and  cannot  assign  it  as  error 
in   ruling  of  court   in  striking  out  answer. — 
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Barkly  rn.  Copeland»  86  CaL  488,  486,  86  Pae. 
Rep.   1. 

10.  <lUBSTI01f  S  CONTAINING  UNTRUB  A8- 
9UMPTION9— Sbovld  be  ex<daded^— It  l8  im- 
proper for  counsel  to  Insert  in  question 
statement  as  having  been  made  by  witness 
which  had  not  In  fact  been  made  by  him,  and 
it  is  proper  for  court  to  exclude  such  part  of 
question. — People  vs.  Fong  Ah  Slnff,  70  CaL 
8p  14,  11  Pac.  Rep.  828. 

See  post  9  2048  and  pars.  186,  187. 

11.  REPBTITION  OF  TIB9TIMONT  KAT  BB 
PREVBNTBD. — Offer  by  party  again  to  prove 
by  herself  a  fact  as  to  which  she  has  already 
testified  is  properly  refused  by  court.  —  Gold- 
man vs.  Bashore,  80  Cal.  146,  160,  82  Pac  Rep. 
88. 

12.  Court  for  purpose  of  orderly  conduct  of 
trial  necessarily  has  authority  to  control  ex- 
amination of  witnesses  within  reasonable 
limits,  and  on  cross-examination  may  properly 
prevent  frequent  repetitions  of  same  questions. 
—People  vs.  liinares,  148  Cal.  17,  22,  76  Paa 
Rep.  308. 

13.  It  is  not  error  for  court  to  refuse  to 
allow  question  asked  on  examination  where 
witness  has  been  examined  and  re-examined 
several  times  on  substantially  same  matter 
inquired  into  by  question.  —  Brumagim  vs. 
Bradshaw.  38  Cal.  24,  88;  Casey  vs.  Leggett,  126 
Cal.  664.  672.  678,  68  Pac  Rep.  264;  People  va. 
Rader,  136  Cal.  268,  864.  68  Pac  Rep.  707. 

14.  Court  may  prevent  frequent  and  ap- 
parently useless  repetition  of  same  questions 
by  different  parties,  in  ah  action  where  there 
are  various  parties,  notwithstanding  right  of 
each  party  to  conduct  his  own  case  according 
to  his  Judgment.— Bstate  of  Easson,  127  CaL 
496.  606,  60  Pac.  Rep.  960. 

15.  While  large  latitude  should  be  allowed 


in  examination  of  witness  for  purpose  of  de- 
veloping truth,  and  more  especially  where 
witness  is  party  in  interest,  court  has  power. 
In  exercise  of  sound  discretion,  to  confine 
examination  within  reasonable  limits,  and 
where  cross-examination  has  been  searching 
and  protracted  and  principal  facts  proposed 
to  be  shown  by  witness  are  already  before 
jury,  it  is  not  an  abuse  of  discretion  for  court 
to  prohibit  its  continuance. — ^Reed  vs.  Clark, 
47  CaL   194,   201,  202. 

10.     RBSTRICnON    OF   NUMBBR   OF   WIT- 

NBS9SB9. — ^In  criminal  case  on  charge  of  mur- 
der, where  there  was  disagreement  in  testi- 
mony of  two  medical  witnesses  as  to  course 
bullet  had  taken  in  body  of  deceased,  and 
where  such  course  was  material  in  connection 
with  testimony  of  defendant  as  to  relative 
position  of  deceased  and  defendant  when  shot 
was  fired,  it  was  held  not  to  be  unreasonable 
limitation  for  court  to  restrict  defendant  to 
two  expert  medical  witnesses  to  be  examined 
upon  subject'  whether  certain  deviation  in 
course  of  bullet  could  have  been  caused  by 
striking  the  bone. — People  vs.  Yokum,  118  CaL 
487,  441,  50  Pac.  Rep.  686. 

Aa  to  llniltliig  number  of  wttaesaesy  see  note 
10  U  R.  A.  576;  also  Abbott's  Trial  Brief  (Civil 
Jury  Trials,  2d  ed.),  pp.  186,  136. 

As  to  UmltlBg  avinber  of  tmpeaehlBg  wit- 
nesses, see  post  1 8061  and  note  par.  70. 

17.  WITHDRAWAIi  OF  WTTNBSS,  TBM- 
POBARIIiT. — ^Nothing  Is  more  common  than 
to  permit  a  witness  to  be  withdrawn  in  order 
to  lay  proper  foundation  for  admissibility  of 
his  testimony,  and  it  is  as  proper  as  common. 
He  may  be  withdrawn  for  purpose  of  offering 
other  testimony  as  to  dates,  etc,  to  connect 
transaction. — People  vs.  Prather,  120  CaL  660, 
664,  68  Pac  Rep.  269. 


§  2045.  DIBEOT  AND  CROSS-EXAMINATION  DEFINED.  The  examination 
of  a  witness  by  the  party  producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  the  same  matter,  by  the  adverse  party, 
the  cross-examination.  The  direct  examination  mnst  be  completed  before  the  cross- 
examination  begins,  unless  the  court  otherwise  direct. 

History:     Bnaeted  March  11,  1878. 


Applied,    elte4l,    eeaatraed,   vefenred   to,   ^to. 

In:  People  vs.  Clary,  72  Cal.  69,  60,  18  Paa 
Rep.  77    (applied). 

Am  to  croee-examlaatloB,  see  post  I  8048  and 
note. 

As  to  direct  eauunlnatloa,  see  Abbott's  Trial 


Brief  (Civil  JtRT  Trials,  8d  ed.),  pp.  141-147, 
168. 

Aa  to  cxamliiatloB  oa  voir  dire,  see  KBRR'S 
CTC.  PBH.  CODB  1 1821  and  note  pars.  16-18. 

Aa  to  order  of  proof,  see  ante  1 2042  and 
note;  post  S2060  and  note. 

§  2046.  LEADING  QUESTION  DEFINED.  A  question  which  snggests  to  the 
witness  the  answer  which  the  examining  party  desires,  is  denominated  a  leading 
or  suggestive  question.  On  a  direct  examination,  leading  questions  are  not  allowed, 
except  in  the  sound  discretion  of  the  court,  under  special  ciroumstanoeB,  making 
it  appear  that  the  interests  of  justice  require  it. 

History:    Enaeted  Maroh  11,  1878. 


1.  AppHed,  eited,  eonstraed,  refened  to. 
2-5.  Discretion  of  court. 
6, 7.  Same— Abuse  of  discretion. 


8,9.  Leading  questions — ^Allowable  when  wit- 
neas'B  vocabulary  is  limited. 
10-12.  Questions  held  not  to  be  leading. 
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; 


13-15.  Verdict— Will  not  be  set  aside  and  a  new 
trial  granted,  when. 

1.  APPLUBD,  CITED,  OONSTRUBD,  RB- 
FERRBD  TO,  etc.,  in:  Moran  vs.  Abbey,  63 
Cal.  56,  58  (cited);  People  vs.  Clary.  72  Cal. 
69,  60,  13  Pac.  Rep.  77  (applied):  People  ^s. 
Goldenson,  76  Cal.  828,  849,  19  Pac  Rep.  161 
(applied). 

Am  to  deflnltioA  of  leadlss  questlOBy  see  note 
47  Am.  Dec.  82,  88. 
•       As  to  leadlnip  unesttoBs,  see  Abbott's  Trial 
I    Brief  (Civil  Jury  Trials,  2d  ed.),  pp.  147-161. 
'        As  to  leadlnsr  unesttona  not  srenerally  belBir 
allowed  on  direct  examination,  see  note  47  Am. 
Dec.   83. 

As  to  leadlnip  uneatlon  to  nnwflllnir  wttnesa 
beins  allowable,  see  note  47  Am.  Dec.  88,  84; 
82  Am.  St.  Rep.  69. 

Aa  to  leadlnir  qveatlona  to  aaaiat  memofy 
of  wftneaa  belns  pennbialblo»  see  note  47  Am. 
Dec.  84. 

Aa  to  leading  «aeatlona  for  pnrpoae  of  Iden^ 
tlfylniT  persona  or  things,  belnir  allowable,  see 
note   47   Am.   Dec.    84. 

Aa  to  leadlns  naestlona  eoneemlnsr  matters 
wbleb  are  merely  Introductory,  or  by  way  of 
recapltnlatlon,   see   note   47   Am.   Dec.    84. 

As  to  risbt  of  eovrt  to  ask  leading  qnestlons, 
see  note  by  Irwin  Taylor,  67  L.  R.  A.  881,  882. 

2.  DISCRETION  OF  COIJRT.^Bxamination 
of  witness  in  trial  of  cause  is  matter  com- 
mitted to  sound  discretion  of  court,  and,  in 
exercise  of  that  discretion,  leading  questions 
may  be  permitted  or  denied. — People  vs.  Clary, 
72   Cal.    59,   60,   IS   Pac.   Rep.   77. 

3.  The  matter  of  form  of  question  Is  In 
discretion  of  trial  court.— People  vs.  Fonff  Ah 
Sing,  70  Cal.  8,  13,  11  Pac.  Rep.  823. 

4.  LeadinflT  questions  may  be  put  to  witness 
by  party  callincr  him,  in  the  discretion  of  court. 
--Fox  vs.  Fox,  86  Cal.  B87,  691;  People  vs.  Shem 
Ah  Fook,  64  Cal.  380,  382,  1  Pac.  Rep.  347; 
Morris  vs.  LAchman,  68  Cal.  109,  111,  8  Pao. 
Rep.  799;  People  vs.  Goldenson,  76  Cal.  828, 
349,  19  Pac.  Rep.  161;  Smlthers  vs.  Fitch,  82 
Cal.  153,  168,  22  Pac.  Rep.  936. 

6.  It  is  within  court's  discretion  to  strike 
out  leading:  questions  put  to  party  by  his 
counsel.— Morris  vs.  lAchman,  68  Cal.  109,  111, 
8  Pao.  Rep.  799;  Pacheco  vs.  Judson  Mtg,  Co., 
113   Cal.   641,   646,   48   Pac.   Rep.   838. 

.As  to  discretion  of  court  as  to  examination 
of  witnesses,  see  ante  I  2042  and  note  pars.  9- 
11;  ante  1 2044  and  note  pars.  3-5;  post  12048 
and  note  pars.  98-108;  KSIRR'S  CTC.  PBlf. 
CODB  9 1821  and  note  par.  38;  also  note  21 
Am.  Dec.  164;  47  Am.  Dec.  84,  86. 

6.  Abuse  of  discretion.— On  trial  of  charire 
of  murder  where  evidence  Is  almost  entirely 
circumstantial  and  there  is  wide  difference  of 
opinion  among  medical  experts  as  to  cauae 
of  death,  and  case  is  one  of  great  dlfllculty  re- 
quiring unusual  circumspection  and  utmost 
coolness  and  impartiality  in  Its  consideration, 
it  is  prejudicial  error  for  judge  frequently  to 
question  witnesses  always  In  interest  of 
prosecution  and  often  by  putting  questions 
which  are  leading  and  suggestive.  From  such 
conduct  Jury  would  be  sure  to  get  impression 
that   Judge   thought   defendant   guilty,— People 


vs.  Bowen,  79  Cal.  415,  417,  21  Paa  Rep. 
753. 

7.  It  was  held  not  to  be  an  abuse  of  discre- 
tion for  court.  In  an  action  brought  by  plaintiff 
to  recover  property  which  he  had  deeded  to 
defendant  during  sickness  thought  to  be  fatal, 
under  instruction  as  to  the  disposition  thereof 
after  his  death,  to  permit  plaintiff  to  propound 
leading  questions  to  witness,  attending  physi- 
cian of  plaintiff  during  his  sickness,  as  to 
plaintlfTs  condition  during  time  of  his  sick- 
ness, apparent  danger  of  death,  and  as  to 
his  use  of  medicines. — ^Kyle  vs.  Craig,  125  Cal. 
107,  112,  67  Pac.  Rep.  791. 

8.  LOADING  <4UBSTIONS— Allowable  when 
witness's  vocabulary  Is  limited. — Leading  quea- 
tions  may  be  asked  by  district  attorney  of 
his  own  witness  for  purpose  of  removing 
uncertainty  In  her  answer  caused  by  her 
vocabulary  being  limited. — People  vs.  Harlan, 
133  Cal.  16;  19,  65  Pac.  Rep.  9. 

9.  If  it  be  apparent  from  testimony  of  wit- 
ness that  she  is  foreigner,  and  does  not  speak 
English  language  with  fluency,  leading  quea- 
tlons  may  be  permitted.  Permitting  such  ques- 
tions will  not  be  abuse  of  discretion  by  court 
under  such  cirottmstances,  especially  if  witneaa 
has  in  substance  stated  facts  embodied  In 
questions. — People  vs.  Clary,  72  Cal.  69,  60, 
18   Pac.   Rep.  77. 

10.  aUBSTIONS  HI]I.D  IfOT  TO  BB  IjBAD- 

ING.— Question  "Who  did  you  see  watching 
around  the  house r*  (referring  to  house  where 
deceased  was  before  and  when  she  died)  is 
not  leading  question.— People  vs.  De  Witt,  68 
Cal.  584,  686.  10  Pac  Rep.  212. 

11.  In  action  Involving  Issve  wkether  de- 
ceased person  was  of  sonnd  or  nnaonnd  mind 

where  physician  who  had  attended  him  during 
his  illness  has  testlfled  describing  his  ail- 
ments, physical  condition,  etc.,  question  put 
to  such  witness  asking  him  state  of  de- 
cedent's mind  on  given  date,  based  upon  the 
appearance,  actions,  and  condition  of  decedent, 
and  conversations  had  with  him  and  witness. 
Is  not,  in  view  of  such  prevVous  testimony, 
leading  and  suggestive. — Wheelock  vs.  God- 
frey, 100  CaL  678,  688,  689,  86  Pac.  Rep. 
817. 

12.  4ivestloni  ^OMd  he  have  anything  In  his 
handr*  asked  of  a  witness  for  prosecution  on 
trial  for  murder.  Is  not  a  leading  question.— 
People  vs.  Brown,  180  CaL  591,  593,  694,  62 
Pac.   Rep.   1072. 

Ig.  TBRDICT  — Will  not  he  set  aside  and 
new  trial  granted  for  reason  that  leading 
«nestlons»  althongh  objected  to,  have  been, 
allowed  to  be  put  to  a  witness.  Reason  is 
that  examination  of  witness  in  trial  of  case 
is  matter  for  sound  discretion  of  trial  court 
which  may,  in  exercise  of  that  judicial  dis- 
cretion, allow  or  dlaallow  leading  questions. 
A  matter  resting  in  judicial  discretion  is  not 
reviewable  In  appellate  court;  and  it  is  only 
abuse  of  such  discretion  of  which  it  will  take 
cognizance. — ^Moran   vs.   Abbey,   68   Cal.   66,   68. 

14.  It  is  only  in  very  exceptional  cases 
that  appellate  court  will  declare  trial  court 
to  have  abused  its  discretion  in  allowing  an 
attorney    to    ask    leading    questions.      Motives 
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for  action  of  trial  court  in  matters  of  this 
kind  are  often  of  character  that  printed 
record  brought  before  appellate  court  but 
poorly  discloses,  and  for  this  reason  alone  a 
wide  ranfire  is  eriven  in  firoverniner  conduct  of 
attorneys  in  exajnination  of  witnesses. — Peo- 
ple vs.  BroWn,  180  Cal.  591,  593,  594,  62  Pac 
Rep.   1072. 

15.     It  is  well  established  rule  in  this  state 


that  allowance  of  leading:  questions  is  in  dis- 
cretion of  trial  court  and  that  case  will  not  be 
reversed  on  such  grrounds  unless  there  is  mani- 
fest abuse  of  discretion. — ^White  vs.  White,  82 
CaL  427,  462,  28  Pac.  Rep.  276,  7  L.  R.  A.  799.; 
Kyle  vs.  Craigr.  126  Cal.  107,  118,  67  Pac.  Rep. 
791;  Casey  vs.  Lesrerett,  126  Cal.  664,  672,  678, 
68  Pac.  Rep.  264;  People  vs.  Nunley,  142  Cal. 
441,  445,  76  Pac  Rep.  46. 


§2047.    WHEN  WITNESS  MAY  REFRESH  MEMORY   FROM   NOTES.     A 

witness  is  allowed  to  refresh  his  memory  respecting  a  fact,  by  anything  written  by 
himself,  or  under  his  direction,  at  the  time  when  the  fact  occurred,  or  immediately 
thereafter,  or  at  any  other  time  when  the  fact  was  fresh  in  his  memory,  and  he 
knew  that  the  same  was  correctly  stated  in  the  writing.  But  in  such  case  the  writ- 
ing must  be  produced,  and  may  be  seen  by  the  adverse  party,  who  may,  if  he  choose, 
cross-examine  the  witness  upon  it,  and  may  read  it  to  the  jury.  So,  also,  a  witness 
may  testify  from  such  a  writing,  though  he  retain  no  recollection  of  the  particular 
facts,  but  such  evidence  must  be  received  with  caution. 

History:     Enacted  March  11,  1872. 


1 


1.  Applied,  cited,  construed,  referred  to. 
2-4.  Admissibility  as  evidence  of  papers  used 
to  refresh  memory. 

5.  Adverse  party  may  read  memorandum  to 

jury. 

6.  Memorandum    made    under    direction    of 

witness. 

7.  Same — Transcript  of  evidence  of  a  wit- 

ness. 
8, 9.  Memorandum  not  made  under  direction  of 
witness. 

10.  Motion  to  strike  out — ^Where  memorandum 

does  not  refresh  memory. 

11.  Proof  of  character  of  memorandum — ^Pre- 

liminary requirement. 
12, 13.  Purpose  of  reading  from  memorandusL 
14, 15.  Same — ^Witness  may  refresh  his  memory. 

16.  Same — Same — Appraiser  may  refer  to  in- 

ventory and  appraisement. 

17.  Same— Same— Bookkeeper   may   refer   to 

his  account  books. 

18.  Same— Same — Depositor  may  refer  to  his 

bank-book. 

19.  Same — Same — Nurse  may  refer  to  a  reo- 

ord  of  events  kept  by  her.     . 
20-22.  Official  reporter — May  use  his  shorthand 

notes  to  refresh  his  memory. 
23-26.  Same — May  use  transcript  of  notes. 

1.  APPLIBD,  CITS3D,  CONSTB17BD,  RB- 
FESRllBD  TO,  eta,  in:  Paige  vs.  Carter,  64 
Cal.  489,  490,  2  Pac.  Rep.  260  (cited);  Morris 
V8.  Lachman,  68  Cal.  Ill,  112,  8  Pac.  Rep.  799 
(applied);  Reid  vs.  Reid,  78  Cal.  206,  209,  14 
Pac.  Rep,  781  (applied);  People  vs.  Carty,  77 
Cal.  213,  216,  19  Pac.  Rep.  490  (cited);  Baum 
vs.  Reay.  96  CaL  462,  466,  29  Pac.  Rep.  117, 
31  Id.  661  (applied);  People  vs.  Lem  You,  97 
Cal.  224.  227,  82  Paa  Rep.  11  (applied):  People 
vs.  Gardner,  98  CaL  127,  132,  82  Pac.  Rep.  880 
(cited);  Burbank  vs.  Dennis,  101  CaL  90,  104, 
35  Pac.  Rep.  444  (applied);  McOowan  vs.  Mc- 
Donald, 111  C;al.  57,  69,  43  Pac.  Rep.  418 
(applied);  People  vs.  Durrant,  116  CaL  179, 
213,  48  Pac.  Rep.  75  (applied);  Benton  vs. 
Benton,  181  CaL  472,  480,  63  Pac  Rep.  775 
C.  C.  P.— 154 


(applied);  People  vs.  Bexton,  182  CaL  37,  39, 
64  Pac  Rep.  107  (applied);  People  vs.  McFar- 
lane,  188  CaL  481,  488,  71  Pac.  Rep.  568,  72  Id. 
48,  61  Lb  R.  A.  245  (applied);  People  vs.  Brown 
(CaL  App.  Feb.  37,  1906),  84  Pac  Rep.  670 
(applied). 

Am  to  Inapeetlom  of  wrlttnip  by  opposite 
party^  see  post  §  2054  and  note;  also  note  98 
Am.  Dec.  620. 

As  to  refreoblnip  memorr  by  referrlBS  to 
book*  of  aecoiiAty  memoraadaf  etc.,  see  mono- 
erraphlc  note  98  Am.  Dec.  619-623;  note  15  Am. 
Dec  194;  note  39  Am.  Rep.  429;  86  Am.  Rep. 
56,  67;  74  Am.  Dec  550,  558;  brief  56  L.  R.  A. 
773;  brief  62  L.  R.  A.  775;  Abbott's  Trial  Brief 
idYll  Jury  Trials,  2d  ed.),  pp.  153,  168.  344. 

As  to  use  of  copy  of  orli^liial  mcnomadwDi 
belBir  allowable^  see  note  16  Am.  Dec.  194;  74 
Am.  Dec  558. 

Aa  to  wltBesa  belBir  compelled^  In  dleeretlon 
of  eourtf  to  refreab  memory,  see  note  98  Am. 
Dec  619. 

2.  ADMIBSIBIIiITT  AS  BTIDBNGB  OF 
PAPB3R8  USBD  TO  RBFRBSH  MBMORY.— 
General  rule  with  reference  to  admissibility 
of  papers  used  to  refresh  memory  of  witness 
is  stated  by  Cowen  &  Hill  In  their  notes  to 
Phillips  on  Evidence  as  follows:  "He  will 
not  be  permitted  to  read  his  notes  or  memo- 
randa to  jury,  nor  can  they  be  permitted  as 
evidence  to  Jury  in  any  sense."  (1  PhiL  Ehr. 
4  Am.  Ed.  586,  note  170).  This  rule  seems  to 
be  embodied  in  this  code.  After  providingr  that 
adverse  party  may  read  memoranda  to  Jury, 
it  has  following:  "So  also  a  witness  'may 
testify  from'  such  writing,  thougrh  he  retain 
no  recollection  of  particular  facts." — Reid  vs. 
Reid,  73  CaL  206,  209,  14  Pac  Rep.  781. 

8.  Stenosrapber's  transcript  of  testimony 
given  by  party  in  prior  action  and  certified 
to  by  him  as  beingr  correct  is  not  admissible 
as  evidence,  in  subsequent  action,  as  to  what 
was  said  by  party  on  former  trial.  It  can,  at 
most,  be  used  to  refresh  memory  of  stenosr- 
rapher    when    he    Is    produced    as    witness    at 
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such    trial.— Reld    vn,    Reid,    78    CaL    206,    209, 
14  Pao.  Rep.  781. 

Am  to  wmm  of  voportor'to  notoo  urn  OTtdeneo 
of  former  teotimoAy,  see  ante  {  878  and  note; 
monographic  note   81   Am.   St.   Rep.   868-368. 

4.  Whether  It  Is  error  for  district  attorney 
to  read  from  testimony  of  witness  sriven  at 
preliminary  examination  for  purpose  of  re- 
freshing witness's  memory  was  not  decided 
in  case  where  passaeres  read  to  witness  could 
not  have  prejudiced  accused. — People  vs. 
Majoine,  144  Cal.  803,  804,  77  Pao.  Rep.  952. 

tk  adverse:  PARTY  MAY  RBAD  THB 
MBMORANDUH  to  jury.— Reid  vs.  Reid,  78 
Cal.   206,   209,  14  Pac.  Rep.   781. 

0.  MBMORAIfDUM  MADB  VNDBR  DIRBC- 
TION  OF  WITNBSS.— Although  memorandum 
be  not  made  at  time  occurrences  took  place, 
nor  by  witness  himself,  if  made  under  his 
direction  at  any  time  when  fact  was  fresh  in 
his  memory,  it  is  proper  to  allow  him  to 
refresh  his  memory  by  it. — Paige  vs.  Carter, 
64  Cal.  489,  490,  2  Pac.  Rep.  260;  People  vs. 
Brown  (Cal.  App.  Feb.  27,  1906),  84  Paa  Rep. 
670. 


7.  Transcript  of  evIdeBce  of  wttaoMi  made 
by  an  official  reporter  who  took  down  testi- 
mony In  shorthand  notes  may,  when  properly 
certified,  be  regarded  as  private  memorandum 
of  witness  which  he  may  use  for  purpose  of 
refreshing  his  memory. — People  vs.  Durrant, 
116  Cal.  179.  218,  48  Pao.  Rep.  76;  People  vs. 
McFarlane,  188  Cal.  481,  488,  71  Pao.  Rep.  668. 
72  Id.  48,  61  L.  R.  A.   245. 

8.  MBMORABTDUM  NOT  KADB  ITlfDBR 
DIRBCTION  OF  l¥ITBrB8S^— Cashier  Of  bank 
who  does  not  profess  to  have  at  any  time 
personal  knowledge  of  matters  recorded  In 
books  of  bank  cannot  testify  from  such  books. 
Such  evidence  would  be  merely  hearsay. — ^Ah 
Tong  vs.  Earlo  Fruit  Co.,  112  CaL  679,  682, 
46  Pac  Rep.  7.     . 

9.  Plaintiff  cannot  testify  from  his  books 
of  account  concerning  goods  sold  to  defend- 
ant when  he  did  not  personally  sell  such 
goods;  but  If  account-books  are  in  evidence, 
such  manner  of  testifying  cannot  constitute 
prejudicial  error. — Carroll  vs.  Storok,  67  Cal. 
866,    367. 


10.  MOTIOH      TO      SmiKB      OUT  —  WIm 
nemorandwni     does     not     refresh     atemory^— 

Where  contents  of  transcript  of  testimony 
of  witness  given  at  former  trial  is  introduced 
as  evidence  under  guise  of  refreshing  memory 
of  witness,  but  it  appears  that  reference  to 
such  transcript  did  not  in  fact  refresh  mem- 
ory of  witness  as  to  most  of  facts  testified 
to,  motion  to  strike  out  such  Improper  evi- 
dence should  be  addressed  to  particular  part 
concerning  which  reference  failed  to  refresh 
witness's  memory,  and  should  not  be  addressed 
to  entire  testimony  of  witness.  If  not  so 
limited,  the  motion  is  properly  overruled. — 
People  vs.  McFarlane,  188  CaL  481,  487,  490, 
71  Pac.  Rep.  668,  72  Id.  48,  61  U  R.  A.  246. 

11.  PROOF  OF  CHARACTER  OF  MBMO- 
RANDUH —  PrrHMlnary  rc^nlreittOBt. — Ruling 
of  court  refusing  to  allow  witness  to  refresh 
his  memory  from  an  affidavit  before  that  time 
sworn   to  and  subscribed  by  him  ex  parte  is 


correct  where  party  offering  such  witness  does 
not  include  In  offer  made  by  counsel  proof 
that  witness  had  written  affidavit,  or  that  ft 
had  been  done  under  his  direction,  or  at  time 
facts  occurred,  or  Immediately  thereafter,  or 
at  any  other  time  when  facts  were  fresh  in 
his  memory,  and  that  he  knew  same  were 
correctly  stated  In  writing. — Morris  vs.  Lach- 
man,  68  CaL  109,  111,  8  Pao.  Rep.  799. 

13.  PURFOSB  OF  RBADING  FROM  MEMO- 
RANDUM made  by  witness,  or  under  his  direc- 
tion, is  to  refresh  his  memory  so  as  to  enable 
him  to  testify  from  his  refreshed  recollection, 
and  not  to  get  before  jury  written  memoran-  • 
dum. — People  vs.  McFarlane,  188  CaL  481,  488. 
71  Pac  Rep.  668,  72  Id.  48,  61  Ll  R.  A.  24S; 
People  vs.  Brown  (CaL  App.  Fob.  27,  1906), 
84  Pac.  Rep.  670. 

18.  When  witness  called  by  party  falls  to 
testify  to  matters  previously  within  his  recol- 
lection, or  gives  evidence  in  apparent  variance 
with  that  formerly  given,  it  is  not  incumbent 
upon  party  producing  witness  to  wait  for 
assaults  of  cross-examination  to  expose  seem- 
ing inconsistencies  and  discrepancies.  While 
he  may  not  impeach  his  witness  (saving  only 
upon  exceptional  circumstances),  he  may  with 
propriety  refresh  his  recollection,  to  end  that 
witness  and  his  present  evidence  may  both 
be  put  fairly  In  their  proper  light  before 
jury.— People  vs.  Durrant,  116  CaL  179,  214, 
48  Pac  Rep.  76. 

14.  'Witness  mmr  refresk  his  meniary  as  to 

statement  made  by  defendant  by  referring  to 
written  memorandum  taken  down  by  him  soon 
after  time  of  statement. — People  vs.  Messer- 
smlth,   61   Cal.   246,   249. 

Or  made  by  anotkor  wider  Us  dirsetloa  and 

he  knew  the  nutttor  was  correctly  stated  la 
the  writing.— People  vs.  Rrown  «^L  App.  Feb. 
27,  1906),  84  Paa  Rep.  670. 

16.  Witness  In  testlfsrlng  to  statements 
made  by  defendant  may  be  permitted  to  re- 
fresh his  memory  from  written  memorandum 
made  by  him  at  time  statements  were  made- 
People  vs.  Cotta,  49  CaL  166,  170;  People  va 
Lie  Roy,   66  CaL  618,   614,  4  Pac  Rep.   649. 

Or  from  eopy  of  original  which  he  has  In 
his  hands,  which  he  has  compared  and  swears 
It  is  an  exact  copy  of  the  original  memoran- 
dum.—People  va.  Brown  (CaL  App.  Feb.  27, 
1906),  84  Pao.  R«p.  670. 

Mi  Same— Appraiser  may  refer  to  Inv—toty 
and  appraisement. — ^The  appraiser  of  estate  of 
deceased  person  In  whose  handwriting  an  in- 
ventory and  appraisement  is  made  may,  when 
subsequently  testifying  as  witness  In  an 
ejectment  suit  concerning  land  Inoluded  in 
such  inventory  and  appraisement,  In  relation 
to  condition  of  such  land  as  to  adverse  pos- 
session at  time  of  making  appraisement,  refer 
to  such  Inventory  and  appraisement  for  pur- 
pose of  refreshing  his  memory  as  to  things 
therein  stated  pertinent  to  case  But  such 
Inventory  is  not  Itself  competent  evidence  to 
prove  facts  stated  therein. — Baum  vs.  Reay, 
96  CaL  462,  466,  29  Pac  Rep.  117. 


\ 


VT.  Same — ^Bookkeeper  may  refer  to  hie 
aceoant*books« — ^Witness  who  Is  defendant'! 
bookkeeper  may  refer  to  defendant's  books  tfl 
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refresh  his  memory  with  regard  to  the  plain- 
tiff's account.— Treadwell  vs.  Wells,  4  Cal.  260, 
263. 

IB,  Sane— Depositor  buit  refer  to  Ue  baak- 
In»o1c» — In  an  action  against  stockholders  of 
bank,  by  depositor,  for  balance  due,  depositor, 
when  testifying  as  witness,  may  refresh  his 
memory  by  looking  at  his  bank-book,  where 
his  testimony  shows  that  all  entries  on  the 
left-hand  page,  which  showed  date  and  amount 
of  each  deposit  made  by  him  in  bank,  were 
made  by  teller  of  bank  when  moneys  were 
deposited,  in  presence  of  depositor,  and  were 
correct,  and  that  all  entries  on  right-hand 
page,  which  page  showed  amount  of  each 
check  paid  by  bank  and  number  of  checks 
returned  and  balance  which  remained  due 
and  unpaid  to  depositor  on  each  occasion  when 
balances  were  struck,  were  made  by  clerk 
of  bank  when  books  were  handed  in  by  de- 
positor from  time  to  time  to  be  balanced; 
that  on  such  occasions  when  he  received  back 
his  books  he  verified  entries  made  by  com- 
paring them  with  his  own  accounts,  and  in 
every  instance  found  them  correct;  and  that 
he  knew  of  his  own  knowledge  that  balance 
shown  by  book  was  correct  amount  due  him. 
The  entries  of  his  deposits  were  made  in  pres- 
ence of  witness  and  under  his  direction,  and 
he  knew  at' time  that  they  were  correct;  and 
entries  of  amounts  drawn  out  were  clearly 
made  under  direction  of  witness,  for  he  handed 
in  his  book  to  have  such  entries  made  and 
balance  struck;  and  when  book  was  returnee} - 
to  him  he  checked  it  up  from  his  own  books 
and  knew  that  balance  stated  was  correct. 
This  was  at  time  when  matter  was  fresh  in 
his  memory  and  when  he  knew  that  same 
was  correctly  stated.  Such  case  comes  fairly 
within  the  rules  declared  by  the  code. — McGow- 
an  vs.  McDonald,  111  CaL  57,  69,  48  Pac.  Rep. 
418. 

19.  Same— Norse  mmr  refer  to  a  record  of 
events  kept  by  her  for  purpose  of  refreshing 
her  memory  as  to  events  transpiring  at  sick 
bed  while  she  was  present,  but  such  record 
itself  is  not  admissible  in  evidence.— Estate  of 
Flint,  100  Cal.  891,  399,  34  Pac  Rep.  868. 

20.  OFFICIAIi  RBPORTBR  —  May  use  his 
abort  hand  notes  to  refresh  his  memory  as  to 

testimony  of  witness  given  on  former  trial, 
where  testimony  of  such  witness  Is  admissible, 
reporter  having  stated  under  oath  that  he 
heard  witness  testify  and  that  if  permitted 
to  refresh  his  memory  by  reading  such  notes 
he  could  then  from  his  recollection  of  wit- 
ness's former  evidence  state  what  he  had 
then  sworn  to.  He  may  read  his  testimony  by 
question  and  answer.  This  Is  not  allowing 
testimony  of  witness  In  shorthand  to  be  read 
as  deposition,  but  is  permitting  reporter  who 
can  recollect  testimony  given  on  former  trial 
to  state  from  such  recollection,  refreshed  by 
reading  of  shorthand  notes,  what  such  wit- 
ness had  formerly  sworn  to  in  reporter's 
hearing.— Watrous  vs.  Cunningham,  71  Cal.  80, 
34,  11  Pac  Rep.  811. 

21.  Shorthand  reporter  when  testifying  at 
trial  regarding  statements  made  by  defendant 
before  grand  Jury  may  read  from  her  notes 
of   his   evidence   taken   at  that  time   for   pur- 


pose of  refreshing  her  recollectlon.-^People 
vs.  Sexton,  182  Cal.  37,  39,  64  Pac.  Rep.  107. 

22.  Shorthand  notes  of  proceeding  of  exam* 
Inatloin  before  committing  nuiglstrate  which 
are  not  properly  certified  are  not  admissible 
as  evidence,  but  reporter,  if  placed  on  stand 
as  witness,  may  refresh  his  memory  by  re- 
f erring  to  such  notes,  and  then  testify  as  to  f 
what  occurred  at  examination.— People  vs.  j 
Carty,  77  Cal.  218,  216,  19  Pac  Rep.   490.  | 

As  to  stenographer,  when  witness,  refresh-  I 
ing  memory  by  nse  of  sten<»graphlc  notes,  see  ; 
note  81  Am.  St.  Rep.  864. 

IS.     Same — May  vao  transcript '  of  notes. — ^In   i 

criminal  prosecution  for  perjury,  for  purpose 
of  showing  testimony  given  at  trial  at  which 
alleged  perjury  was  committed,  official  stenog- 
rapher of  court  where  such  trial  was  held 
may  testify  from  his  transcript  of  notes  of 
such  testimony,  if  he  testifies  that  he  had 
taken  such  notes  and  that  they  are  correct. 
In  such  a  case  his  testimony,  when  he  thus 
refreshes  his  memory,  is  proper  evidence,  re- 
gardless of  fact  whether  or  not  certified  tran- 
script of  his  notes  would,  as  an  independent 
document,  have  been  admissible.  He  is,  of 
course,  subject  to  cross-examination.— People 
vs.  Ijem  Tou,  97  CaL  824,  827,  82  Pac.  Rep. 
11. 

24.  Shorthand  reporter  who  has  taken  tes- 
timony of  witness  upon  taking  of  his  deposi- 
tion may,  where  such  witness  is  party  to 
action  and  where  such  deposition  cannot  be 
used  because  not  completed  by  signature  of 
witness,  testify  at  trial  as  to  statements  made 
4>y  such  party  at  taking  of  deposition,  using 
transcription  of  such  notes,  transcription  be- 
ing made  by  himself,  for  purpose  of  refreshing 
his  memory,  and  may  read  contents  of  writing 
to  court.  The  statements  of  party  pertaining 
to  subject-matter  of  action  wherever  and 
whenever  made  would  be  competent  evidence 
against  him.  The  fact  that  reporter  has  no 
definite  and  well-defined  recollection  of  state- 
ments so  made,  after  he  has  refreshed  his 
recollection  as  far  as  possible  from  writing, 
is  Immaterial.  It  was  contended  by  appellant 
that  reporter's  original  notes  are  basis  from 
which  he  should  have  been  required  to  refresh 
his  recollection,  but  as  such  objection  had  not 
been  brought  to  attention  of  trial  court  it 
was  not  considered  by  appellate  court.  The 
latter  however  stated  that  it  did  not  intimate 
that  there  was  any  merit  In  point.— Burbank 
vs.  Dennis,  101  Cal.  90,  104,  106,  86  Pac.  Rep. 
444. 

26.     Shorthand   reporter  may  refer  to  tran- 
scription of  his  shorthand  notes  made  at  time  . 
statements  testified  to  were    made  by  defend-   | 
ant. — People   vs.   Ammerman,    118    Cal.    28,    82,   i 
60  Pac.  Rep.  16.  ! 

20.     An    nnflled    transcript    of   testimony    of    ' 

witness  given  in  former  proceeding  is  but 
private  memoranduni,  and  cannot  be  received 
in  evidence.  If  declarations  of  such  witness 
are  competent  and  admissible  evidence,  they 
may  be  placed  before  Jury  by  oral  testimony 
of  reporter  who  heard  them,  and  his  recollec- 
tion as  to  testimony  be  refreshed  from  his 
notes  taken  at  the  time. — ^Benton  vs.  Benton, 
131  Cal.  472,  480,  68  Pac  Rep.  776. 
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CROSS-BXAMINATION— AS  TO»  GBNBRALLY. 
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§2048.  CBOSS-EXAMINATION,  AS  TO  WHAT.  The  opposite  party  may 
cross-examine  the  witness  as  to  any  facts  stated  in  his  direct  examination  or  con- 
nected therewith,  and  in  so  doing  may  put  leading  questions,  but  if  he  examine  him 
as  to  other  matters,  such  examination  is  to  be  subject  to  the  same  rules  as  a  direct 

examination.  History:     Enacted  March  11,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Answers  must  be  responsive. 

3.  Same — Objection    to    unresponsive    an- 

swer waived,  how. 

4.  Argumentative  questions. 

5.  Basis   of   motion   to  strike  oat   direct 

evidence. 
6, 7.  Collateral  matters  cannot  be  inquired 

into. 
8-11.  Same — Answers  given  on  cross-examina- 
tion as  to  collateral  matters. 
12.  Same— Same — Exception,    when   matter 
relates  to  conduct  in  case. 
13,14.  Competency    of     wSjiess  —  Tested    by 

cross-examination. 
15, 16.  Same— After  cross-examination  it  is  too 
late  to  object  to  competency. 

17.  Same — Answer  of  witness  conclusive. 

18.  Same — Before  witness  testifies  to  facts 

in  case. 
19-21.  Same — Medical    expert    may    be    ques- 
tioned    concerning     medical     books^ 
when. 

22.  Same — Hypothetical  questions. 

23.  Confidential     communications  —  Oannot 

be  elicited. 

24.  Same — Same— Unless  privilege  waived. 
25-32.  CredibUity  of  witness— May  be  tested 

by  cross-examination. 

33.  Same— Accuracy. 

34.  Same — Animus. 
35-39.  Same — Bias. 

40.  Same — Same — Attempt    to   bribe   wit- 

ness. 

41.  Same— Same— Partiality  in  giving  in- 

formation to  parties. 

42.  Same — Same — ^Violence  done  to  party. 
43-49.  Same — Contradictory  statements. 

50.  Same— Same — Admissions  of  party. 

51.  Same — Same — ^Laying     foundation     to 

contradict  witness. 

52.  Same — Same — Matters  of  record. 
53,54.  Same— Same— Right  of  witness  to  ex- 
plain. 

55.  Same— Failure    to    testify    at    former 
trial. 
56-59.  Same— Hostility. 

60,61.  Same — Same— Degree    of    hostility   is 
important. 

62.  Same — Immorality,  particular  acts  of. 
63-67.  Same — Interest. 
68-70.  Same — Knowledge. 
71,  72.  Same — Same — £^  to  reputation. 

73.  Same — ^Malice. 
74-76.  Same — ^Memory  of  witness. 

77.  Same — Names  assumed  by  witnessL 

78.  Same— Prejudice. 

79-82.  Same — ^Relations  of  witness  to  party. 

83.  Same — Same — Fraternal. 

84.  Same — Same — ^Independent  transaetions 

cannot  be  inquired  into. 
85-88.  Same — ^Hetaining     counsel     in     cause, 
when  witness  not  party. 


89-91. 

92-95. 
96. 
97. 


98-107. 
108. 

109. 

110-112. 

113. 

114-117. 
118, 119. 

120. 

lfil-123. 

124. 

125. 

l26, 127. 

128, 129. 

130. 

181-184. 

ia6-ld8. 

139. 

140. 

141, 142. 

143-146. 

147. 

148. 
149-151. 

152. 

168-164. 

165-172. 

178, 174. 

175-186. 

187. 

188. 
189-191. 

192. 


Same— Scope  of  examination  as  to 
credibility. 

Same — Truthfulness. 

Same — Value  of  opinions. 

Deposition  taken  prior  to  former  trial 
of  same  action— May  be  used  in  cross- 
examining  plaintiff. 

Discretion  of  trial  court. 

Same — Rules  may  be  relaxed  to  pro- 
mote justice. 

Same — Each  of  parties,  although  nu- 
merous, may  cross-examine. 

Error  in  excluding  questions— Cured  by 
subsequent  testimony. 

Same — Subsequent  testimony  must  fully 
cover  excluded  questions. 

Hypothetical  questions. 

Impeachment  —  Laying  foundation  for 
by  cross-examination. 

Instruments  in  writing — ^Referred  to  by 
witness,  may  be  introduced. 

Objection  to  question  on  cross-examina- 
tion— Must  be  raised  at  triaL 

Privilege  of  witness. 

Same — Party  as  witness. 

Question  assuming  facts  not  in  evidence 
— Improper. 

Reversfd  for  error  in  rulings  relating 
to  cross-examination. 

Same — Error  must  affirmatively  appear 
in  appeal  record. 

Same — ^Errors  not  prejudicial  are  dis- 
regarded. 

Same — Injury  presumed  to  result  from 
error. 

Right  of  cross-examination. 

Same — Explanation  of  direct  testimony. 

Same — Object  of  cross-examination. 

Scope  of  cross-examination. 

Same— Conduct  inconsistent  with  direct 
testimony. 

Same — Defendant  in  criminal  case. 

Same — ^Defense  cannot  be  introduced 
by. 

Same — Same— Except  where  both  sides 
are  founded  on  same  facts. 

Same — Instances  of  proper  cross-exam- 
ination. 

Same — Must  relate  to  examination  In 
chief. 

Same — Same — Free  range  should  be  al- 
lowed within  proper  ifinits. 

Same — Same — ^Instances  of  improper 
examination. 

Same — Must  relate  to  issues  made  lij 
pleadings. 

Sune — ^Relations  of  parties  may  he 
shown. 

Same— Whole  of  conversation  testiiied 
to  may  be  drawn  out. 

Same — Witness's  manner  of  testifying 
at  former  trial. 


Tit.  ni,  eh.  Ill,  art.  VI.]        anstve:rs-~collate»al  mattbrs. 
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1.  APPLIED,  CITED,  CONSTRUED,  RB- 
FSRRED  TO,  etc.,  in:  People  vs.  O'Brien,  66 
Cal.  603,  604.  6  Pac.  Rep.  695  (cited);  People 
vs.  French,  69  Cal.  169,  172,  10  Pac.  Rep.  378 
(cited):  Sharp  vs.  Hoffman,  79  Cal.  404,  408, 
21  Pac.  Rep.  846  (applied);  Vance  vs.  Richard- 
eon.  110  Cal.  414,  418,  42  Pac.  R^p.  909  (re- 
ferred to);  People  vs.  Durrant,  116  CaU  179, 
211.  48  Pac.  Rep.  75  (construed);  People  vs. 
Padilla,  143  Cal.  168.  162,  76  Pac.  Rep.  889 
(applied);  California  E.  L.  Co.  vs.  California 
S.  D.  &  T.  Co.,  145  Cal.  124,  129,  78  Pac  Rep. 
872    (applied). 

As  to  crosa-czBrnlnatioB,  see  KERR'S  CYC. 
PEN.  CODE  11102  and  note  pars.  21-86;  S  1821 
and  note  pars.  79-8?;  also  note  14  Am.  St.  Rep. 
480-482;  Abbott's  Trial  Brief  (Civil  Jury  Trials, 
2d  ed.),  pp.  122,  128,  159-172. 

As  to  eroM-examlmitlMi  hfy  eonrt,  see  note 
by  Irwin  Taylor,  67  I*  R.  A.  882. 

As  to  cross-examlBatlom  of  afllamty  see  ante 
S  2009   and  note  par.   10. 

As  to  erosa-examliuitloB  of  bandwrltlBir  «z* 
pert,  see  note  60  Am.  Rep.  261. 

As  to  ercMs-exanilBatlon  of  a  defendamt  fm 
m.  criminal  actios  or  proceedlnv,  see  KERR'S 
CYC.  PEN.  CODE  1 1888  and  note;  also  note  38 
Am.    St.    Rep.    895-898. 

As  to  ereos-ezwnlBatlOB  In  erlmlnal  cavses, 
see  KERR'S  CYC.  FEN.  CODE  {  1821  and  note 
pars.  79-91. 

As  to  eross-ezamlnatlon  of  witness  called  by 
party  examining  Um,  when  witness  Is  found 
to  be  adverse^  see  note  82  Am.  St.  Rep.  69. 

As  to  cross<-cjcaniInatlon  of  witnesses  as  to 
■anlty  or  Insanity,  see  monogrraphic  note  by 
F.  H.  Bowlby,  89  U  R.  A.  826-828. 

As  to  facts  wblcb  may  be  proved  on  trial 
■rcneraUy,  see  ante  S  1870  and  note. 

As  to  recalling  witness  for  fortber  eroMi* 
examination,  see  post  §  2050  and  note. 

2.  ANSWERS      MUST     BE    RESPONSIVE.— 

It  is  not  error  for  court  to  strike  out  portions 
of  answer  sriven  on  cross-examination  which 
are  not  responsive  to  questions.  While  rule 
may  be  somewhat  stringrent  as  to  concludiner 
party  by  answer  of  his  own  witnesses  in  gen- 
eral response  to  question,  or  bindi^s  him 
by  irrelevant  answers  to  irrelevant  questions, 
still  It  never  has  been  held,  or  should  be, 
that  party  is  bound  by  irresponsive  answers 
of  his  adversary's  witness.— Estate  of  Mc- 
Kenna,  143  Cal.  680,  687,  77  Pac,  Rep.  461. 

As  to  daty  of  witness  to  answer,  see  post 
1 2065  and  note. 

8.  Objection  to  iinresponslTO  answer  walvedy 
bow. — Where  witness  makes  an  answer  that 
is  not  responsive  to  question  asked  him  on 
cross-examination,  and  party  conductingr  cross- 
examination,  without  making  any  objection 
to  this  answer,  continues  his  cross-examina- 
tion upon  subject  of  such  knswer,  he  cannot 
afterwards  ask  to  have  it  stricken  out  as 
unresponsive.  He  is  not  at  liberty  to  seek 
to  overcome  answer  by  further  questions,  and 
if  he  fails  therein,  then  ask  to  have  it  stricken 
out  of  evidence. — People  vs.  Myrlnff,  144  Cal. 
351,  355,   77  Pac.  Rep.  976. 

4.  ARGUMENTATIVE  (QUESTIONS.— Ques- 
tion "How  is  it  that  you  can  recollect  a  date 
so  lens  agro  as  that,  and  you  cannot  remember 


the  day  of  the  week?"  asked  of  a  witness 
who  had  already  testified  on  cross-examina- 
tion flxlns:  day  of  an  occurrence  and  that  she 
did  not  know  what  day  of  week  it  occurred, 
is  improper  cross-examination,  as  it  does  not 
call  for  a  fact,  but  for  an  arsrument  In  answer 
to  argrument  contained  in  question.— People  vs. 
Harlan.   133   Cal.   16,   21,   65  Pac   Rep.   9. 

5.  BASIS  OF  MOTION  TO  STRIKE  OUT 
DIRECT  BVIDENCB.— Pacts  brought  out  upon 
cross-examination  may  form  basis  of  motion 
to  strike  out  testimony  eriven  by  witness  upon 
his  direct  examination  where  such  facts  were  , 
not  patent  at  time  that  objectionable  testl-  i 
mony  was  sriven.  and  for  which  reason  court 
had  overruled  objection  when  made  on  direct 
examination.— White  vs.  Spreckels,  75  Cal.  610, 
618,  614,  17  Pac.  Rep.  715. 

0.  COIXATERAL  MATTERS  CANNOT  RE 
IN<4UIRBD  INTO.— In  reply  to  question  of 
district  attorney  witness  replied  that  she 
was  never  on  stand  as  witness  but  once  be- 
fore, and  that  then  she  was  very  much  excited. 
Counsel  for  defense,  on  cross-examination,  in- 
quired what  she  had  been  called  to  testify  to, 
to  which  question  objection  was  sustained. 
Held  that  there  was  no  error  as  question 
referred  to  matter  entirely  immaterial.— People 
vs.  De  Witt,  68  Cal.  584,  585,  10  Pac.  Rep.  212. 

7.  Witness  cannot  be  cross-examined  as  to 
any  fact  which  is  collateral  and  irrelevant  to 
issue  for  purpose  of  eliciting:  somethingr  to  be  , 
contradicted  by  other  evidence,  and,  if  he 
should  deny  it,  thereby  to  discredit  his  testi- 
mony.— ^People  vs.  Chin  Mook  Sow,  51  Cal.  597, 
600;  People  va  McKeller,  53  Cal.  65,  66;  People 
vs.  Bell,  53  Cal.  119,  120;  Pierce  vs.  Schaden, 
59  Cal.  640;  People  vs.  Dye,  75  Cal.  108,  112, 
16  Pac.  Rep.  537;  Evans  vs.  De  Lay,  81  Cal. 
103,  106,  22  Paa  Rep.  408;  People  vs.  Tlley,  84 
Cal.  651,  668,  24  Pac.  Rep.  290;  Jones  vs. 
Duchow,  87  CaL  109,  111,  23  Pac.  Rep.  371.  26 
Id.  266;  Buckley  vs.  Silverberfr.  118  Cal.  673, 
680,  681,  45  Pac  Rep.  804;  Trabincr  vs.  Cali- 
fornia Nav.  &  Imp.  Co.,  121  Cal.  187,  144,  146, 
58  Pac  Rep.  644. 

See  post  18052  and  note  pars.  76-78. 

As  to  erosB-cvsnilnstlon  concerning  collat- 
eral nurttersy  see  note  82  Am.  St.  Rep.  60. 

As  to  cvrtalllnv  eross-CTamlnatlon  on  Inuna* 
terlal  matters^  see  ante  I  2042  and  note  par.  6. 

8.  Answers  slven  on  cross-examination  as 
to  collateral  matters  are  conclusive  npon  party 
asklnir  questions.  As  to  such  matters  witness 
cannot  be  contradicted  or  Impeached  by  party 
who  asked  question. — ^Redinarton  vs.  Pacific 
Pos.  C.  Co.,  107  Cal.  817,  827,  48  Am.  St.  Rep. 
142,  40  Pac  Rep.  482.  See  cases  cited  under 
preoedlnff  paragrraph;  also  People  vs.  Webb, 
70  Cal.  120,  ISl,  11  Pac.  Rep.  509. 

9.  Independent,  specific  acts  of  immorality 
may  not  be  shown  upon  cross-examination  of 
witness  himself.  Those  cases  which  so  len^rth 
of  holding  that  such  an  examination  of  wit- 
ness may  be  erone  into  on  cross-examination 
still  declare  that  answer  of  witness  is  final 
and  conclusive  and  its  truthfulness  beyond  all 
attack  by  independent  evidence. — Estate  of 
James,  124  Cal.  653,  667.  57  Pac.  Rep.  578,  1008; 
People  vs.   Crandall,  125  Cal.  129.   135.   57   Pac 
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Rep.  78S;  Estate  of  Kasson,  127  Cal.  496.  606, 
69  Pac.  Rep.  950. 

10.  In  other  states  there  is  apparently  con- 
flict of  decisions  upon  subject  of  asklner  wit- 
ness on  cross-examination  questions  con- 
cerning collateral  matters  which,  if  answered 
afBrmatively,  would  disgrace  and  degrade  wit- 
ness. But  wh4Ie  there  is  controversy  as  to 
whether  such  questions  can  be  permitted, 
there  is  no  difterence  in  holding  that  when 
allowed  answer  of  witness  must  be  accepted 
as  conclusive.  In  asking  such  questions  ques- 
tioner takes  that  risk,  and  justly  so,  because 
under  rules  of  evidence  no  other  witness  can 
be  allowed  to  testify  upon  subject.  Neither 
witness  whose  character  is  assailed,  nor  party 
the  value  of  whose  evidence  is  sought  to  be 
discredited,  can  sustain  witness  on  those 
points  by  other  witnesses.  The  only  evidence, 
therefore,  which  is  allowed  must  be  conclusive 
and  should  be  taken  in  good  faith  as  true.— 
People  vs.  Crandall,  126  Cal.  129,  184,  186.  67 
Pac.   Rep.   785. 

11.  Temple,  J.,  dissented  and  stated  that 
he  did  not  agree  that  questions  Irrelevant  to 
Issues  in  case,  or  asked  for  purpose  of  dis- 
crediting witness,  can  never,  In  discretion  of 
trial  Judge,  be  asked  of  witness,  saying:  "It 
is  said  that  912051,  2052  post  prohibit  such 
evidence.  In  express  terms  these  sections  cer- 
tainly do  not  It  is  stated  that  witness  may 
be  impeached:  1.  by  contradictory  evidence; 
2,  by  evidence  that  his  general  reputation  for 
honesty  and  integrity  is  bad;  and  3,  by  proving 
Inconsistent  statements.  Other  modes  of  im- 
peachment are  not  expressly  prohibited,  and 
ever  since  existence  of  statute  ot^er  modes 
have  been  freely  resorted  to.  Witnesses  are 
constantly  cross-examined  as  to  their  bias,  or 
their  Interest  in  case,  their  relationship  to 
parties,  and  also  as  to  their  occupation  and 
position  in  community:  also  as  to  what  per- 
sons they  have  conversed  with  about  the  case; 
whether  they  have  been  paid  to  attend  court, 
etc.  These  are  all  matters  of  impeachment, 
and  none  of  them  fall  within  mode  specified 
In  statute.  The  statute  has  In  fact  never 
been  treated  as  prohibiting  other  usual  modes 
of  impeachment,  and  if  it  was  intended  that 
witness  could  not  be  impeached  except  in 
specified  modes,  there  would  have  been  no 
occasion  for  one  special  negative  'but  not  by 
evidence  of  particular  wrongful  acts.*  As  a 
general  rule,  cross-examination  should  be  con- 
fined to  subject-matter  of  direct  examination, 
but  this  rule  necessarily  cannot  apply  to 
matters  of  impeachment.     We  all  agree  that 

,  witness  cannot  be  asked  questions  merely  for 
;  purpose  of  degrading  him.  While  there  has 
been  much  controversy  as  to  admissibility  of 
such  evidence,  no  one  contends  that  party  has 
an  absolute  right  to  indulge  in  such  examina- 
tion. It  Is  not  permissible  to  go  into  former 
life  of  witness  and  unnecessarily  drag  to  light 
ancient  scandals.  The  matter  is  almost  en- 
tirely within  discretion  of  trial  court.  Such 
examination  should  be  permitted  only  so  far 
as  it  seems  to  be  required  for  ends  of  justice. 
Where  it  is  manifest  that  examination  Is  not 
for  purpose  of  proving  immorality  but  to 
prejudice  by  insulting  questions,  It  should  not 


be  tolerated,  and  It  would  be  error  to  permit 
it— People  vs.  Crandall,  126  CaL  129.  186,  189, 
67  Pac.  Rep.  785. 

As  to  answers  eoacenalBir  collateral  facta 
belag  coadaslve^  see  note  79  Am.  Dec   699. 

As  to  extent  of  lannlrj  oa  collateral  an4 
Irrelevaat  matters  for  parpose  of  dlAeredltias 
witness,  see  note  88  Am.  Dec.  821. 

As  to  launorallty  of  wttaces,  see  par.  62  of 
this  note;  post  12051  and  note  pars.  94-101. 

12.  Same— BxeeptlOB,  wkea  nuitter  relatea 
to  eoadact  la  ease. — There  is  an  exception  to 
rule  that  witness  cannot  be  contradicted  as  to 
statements  made  by  him  on  cross-examination 
relating  to  collateral  matters,  or  that  when 
witness  denies  particular  fact  going  barely 
to  impeach  his  general  character  and  credit, 
witnesses  cannot  be  called  to  contradict  him. 
He  may  be  contradicted  In  respect  to  any  fact 
relating  to  his  conduct  in  particular  case. 
Thus,  where  witness  denies,  on  cross-exami- 
nation by  defendant,  that  he  had  proposed  to 
defendant  to  procure  testimony  for  him  In 
case  upon  payment  by  defendant  of  certain 
sum  of  money,  he  may  be  contradicted;  or 
where  witness  for  defendant  has  attempted  to 
dissuade  one  of  plaintlfTs  witnesses  from  at- 
tending trial,  and  denies  on  his  cross-exami- 
nation that  he  has  done  so,  plaintiff  is  entitled 
to  give  evidence  to  contradict  him  in 
this  respect  Such  evidence  is  addressed  to 
his  conduct  In  case  at  trial  and  ought  to 
detract  very  much  from  his  credit  in  suit.— 
Lewis  vs.  Stelger,  68  Cal.  800,  201,  202,  8  Pac 
Rep.  884. 

18.  COMFBTIfiNCT  OF  WITNB8S  —  Tcated 
by  ertMs-examlnatloa.  —  Ckimpetenoy  of  wit- 
nesses to  testify,  as  well  as  their  knowledge 
of  subject,  are  open  to  cross-examination  of 
opposite  party.— Heinlen  vs.  Hellbron,  97  CaL 
101.  104,  81  Pac  Rep.  888. 

14.  Value  of  effective  cross-ezamlnatlon  as 
means  of  showing  Incompetency  of  witness, 
or  his  lack  of  Integrity  and  true  value  of  his 
testimony,  can  hardly  be  overrated;  and  this 
is  true  in  special  sense  as  to  expert  testimony 
where  party  may  choose  from  body  of  pro- 
fession those  whose  opinions  are  most  favor- 
able.—Fisher  vs.  Southern  Pac  R.  Co.,  89  CaL 
899,   407,   408,  26  Pac.  Rep.  894. 

Aa  to  eompeteacy  of  wltneM,  see  ante 
111879-1888  and  notes. 

As  to  testing  competency  of  wHae— »  see 
KBRR*S  CYC.  PBN.  CODE  1 1102  and  note  par. 
16;  11821  and  note. 

As  to  croae-escamlnatlon  aa  to  competency 
of  expert  wttnewi,  see  note  68  Ik  R.  A.  967. 

IB.  After  croee-examlnatlon  It  Is  too  late  to 
object  to  competency  of  witness  whose  Incom- 
petency is  made  to  appear  upon  direct  exami- 
nation; thus,  in  ejectment  where  defendant, 
executor  of  deceased  person,  objects  to  giving 
of  testimony  by  plaintiff  concerning  transac- 
tions occurring  before  death  of  deceased  and 
court  receives  evidence,  stating  that  defendant 
may  later  move  to  strike  it  out.  If  improper, 
latter  should  make  his  motion  at  close  of 
direct  examination.  By  cross-examination  he 
waives  this  right. — King  vs.  Haney,  46  CaL 
560,   662,    563. 
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16.  Where  party  takes  his  chances  of  cross- 
examination  he  cannot  subsequently  avail  him- 
self of  an  objection  to  competency  of  witness 
to  get  rid  of  evidence. — ^Brooks  vs.  Crosby,  22 
Cal.   42,  50. 

17.  Answer  of  wttaess  eonclnslvft^ — ^Party 
attacking  competency  of  witness  on  cross- 
examination  is  bound  by  an  answer  showing 
witness  to  be  competent.  By  such  cross- 
examination  he  waives  previous  erroneous 
rulinsr  of  court,  as  to  competency  of  witness, 
made  as  result  of  examination  on  voir  dire 
examination  of  witness,  and  is  concluded  by 
statement  of  witness.  By  asking:  question  he 
indorses  credibility  of  witness  and  cannot  com- 
plain because  he  receives  an  answer  opposite 
of  what  he  expected.— People  vs.  Anderson,  26 
Cal.    129,    133,   184. 

18.  Before  vrltacMi  teatlfles  to  facts  !■  ease. 
— Party  desiring:  to  question  competency  of 
witness  produced  as  an  expert  should,  for 
purpose  of  testing:  his  knowleds:e  and  correct- 
ness of  his  statement  on  direct  examination 
as  to  his  ability  to  g:ive  an  opinion,  cross- 
examine  him  as  to  such  matters  before  he  is 
called  upon  to  express  such  opinion. — People 
vs.  Hawes,  98  Cal.  648,  661,  88  Pac  Rep. 
791. 

10.  Medical  expert  may  be  nvestloned  com- 
cerainv  medical  books,  vrheA. — Extracts  from 
medical  works  may  be  read  to  witness  by 
counsel.  In  cross-examining:  witness  offered  as 
medical  expert,  where  latter  1'  his  testimony 
relies  in  any  manner  upon  authority  of  medi- 
cal works,  generally  or  speciflcally,  for  pur- 
pose of  confronting  him  with  works  upon 
which  he  relies,  to  show  that  his  understand- 

1  Ing  of  them  Is  incorrect,  or  to  contradict  him. 

J  But  such  examination  must  be  strictly  limited 
to  this  one  purpose;  and  extracts  cannot  be 
read  where  they  do  not  tend  to  contradict 
witness  and  where  purpose  evidently  is  not 
to  affect  competency  of  witness  or  value  of 
his  testimony,  but  to  introduce  such  extracts 
as  evidence  before  Jury.— Fisher  vs.  Southern 
Pac.  R.  Co.,  89  Cal.  399,  407-409,  26  Pac.  Rep. 
894;  Lllley  vs.  Parkinson,  91  Cal.  665,  656,  27 
Pac.  Rep.   1091. 

20.  It  is  not  permissible,  on  cross-examina- 
tion of  medical  expert,  to  call  attention  of 
such  witness  to  what  is  said  on  subject  to 
which  he  is  testifying  by  standard  works,  for 
purpose  of  testing  his  general  knowledge  or 
competency  as  an  expert.  It  has  been  held, 
however,  that  when  an  expert  asserts  that 
his  opinion  agrrees  with  particular  author,  it 
is  not  Improper  to  call  his  attention,  to  what 
that  particular  author  says,  for  purpose  of 
contradicting  him  (De  Haven,  J.).— Plsher  vs. 
Southern  Pac.  R.  Co.,  89  Cal.  899,  409,  410,  26 
Pac.  Rep.  894. 

21.  Where  district  attorney,  on  cross-exam- 
ination of  expert  medical  witness, 'in  framing 
his  questions  reads  from  medical  books  and 
asks  witness  questions  therefrom,  such  con- 
duct Is  not  grround  for  reversal  where  it  does 
not  appear  that  object  of  district  attorney  Is 
to  place  before  Jury  opinion  of  author  of 
book,  but  such  practice  Is  not  commended.— 
People  vs.  Bowers,  1  Cal.  App.  601,  604,  82 
Pac.  Rep.  553. 


As  to  use  of  selentlflc  books  on  ezamlaatloiit 

see  Abbott's  Trial  Brief  (Civil  Jury  Trials,  2d 
ed.),  pp.  162,  168. 

22.  Hypothetical  questions. — For  purpose  of 
testing  competency  of  witness  called  as  medi- 
cal expert  on  behalf  of  defendant  who  relies 
on  insanity  as  defense,  witness  may  be  asked 
on  cross-examination  whether  certain  hypo- 
thetical facts  which  are  embraced  in  question 
would  indicate  insanity.  In  such  case  it  is 
not  necessary  that  question  should  embrace 
all  evidence  in  case  on  subject-matter.— People 
vs.  Sutton,  73  Cal.  243,  246,  247,  16  Pac.  Rep.  86. 

See  pars.  114-117   this  note. 

28.  CONFIDBNTIAIi  OOMMiriaCATIONS  — 
Cannot  be  elicited. — ^Where  witness  is  attorney 
for  plaintiff,  and  on  direct  examination  testi- 
fies merely  as  to  delivery  of  certain  property 
to  plaintiff.  In  an  action  to  recover  from  sher- 
iff such  property  when  seized  on  attachment 
issued  against  party  delivering  it,  defendant 
cannot,  on  cross-examination,  call  for  all  con- 
versation occurring  at  time  of  delivery  If 
thereby  he  will  be  required  to  disclose  con- 
fidential communications  made  to  him  by  his 
client.  But  any  question  which  relates  imme- 
diately to  delivery  of  property  Is  admissible.— 
Landsberger  vs.  Gorham,  6  Cal.  460,   461. 

24.  Same  —  Unless     privilege     be     waived. — 

Where  it  Is  made  to  appear  upon  direct  exam- 
ination of  witness,  in  proceedings  for  probate 
of  will,  that  he  was  practising  physician  and 
surgeon  and  attended  testator  professionally 
during  his  last  sickness,  and  was  subscribing 
witness  to  his  will,  and  where,  after  detailing 
circumstances  attending  execution  of  will,  he 
testifies  in  answer  to  a  question  on  direct 
examination  that  at  the  time  testator  signed 
he  appeared  to  be  of  sound  mind,  it  is  proper 
on  cross-examination  to  ask  him  concerning 
mental  condition  of  testator.  In  making  his 
attending  physician  a  subscribing  witness  to 
his  will,  deceased  waived  privilege  attaching 
to  confidential  communications  between  physi- 
cian and  his  patient,  smd  invited  full  and 
proper  examination  of  matters  and  facts  upon 
which  physician's  lips  would  otherwise  have 
been  sealed.  Such  examination  may  extend 
to  two  fields  of  Inquiry:  1,  soundness  of  wit- 
ness's Judgnnent,  or,  in  other  words,  his  quali- 
fications as  an  alienist,  and  for  this  purpose 
he  may  be  subjected  to  keen  and  comprehen- 
sive cross-examination  touching  his  profes- 
sional learning  and  qualifications  and  as  an 
expert;  and  2,  character  of  patient's  infirmities, 
that  is  to  say,  facts  and  circumstances  upon 
which  Judgmaent  was  exercised  and  conclusion 
reached.— Estate  of  Mullin,  110  Cal.  262,  256, 
267,  42   Pac.  Rep.   646. 

As  to  privileged  commnnleatlons,  see  ante 
1 1881  and  note. 

As  to  proof  of  privileged  conunanlcatlon  as 
contradictory  statement,  see  post  1 2062  and 
note  pars.  88,  89. 

25.  CRBDIBIIiITT  OF  WITNBS8— May  bo 
tested  by  cross-examination. — "The  power  of 
cross-examination,"  says  Oreenleaf,  "has  been 
Justly  said  to  be  one  of  principal,  as  it  cer- 
tainly is  one  of  most  efficacious,  tests  which 
law  has  devised  for  discovery  of  truth.  By 
means  of  it  situation  of  witness  with  respect 
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to  parties,  and  subject  of  litigation,  his  in- 
terest, his  motives,  his  inclination  and  pre- 
judices, his  means  of  obtaining  correct  and 
certain  knowledge  of  facts  to  which  he  bears 
testimony,  manner  in  which  he  has  used  those 
means,  his  powers  of  discernment,  memory, 
and  description,  are  all  fully  investigated  and 
ascertained,  and  submitted  to  consideration  of 
Jury  before  whom  he  has  testified,  and  who 
have  thus  had  an  opportunity  of  observing  his 
demeanor,  and  of  determining  just  weight  and 
value  of  his  testimony."— Neal  vs.  Neal,  58 
Cal.    287,   288. 

26.  It  is  elementary  law  supported  by  all 
authority  that  state  of  mind  of  witness  as 
to  his  bias  or  prejudice,  his  Interests  Involved, 
his  hostility  or  friendship  toward  parties,  are 
always  proper  matters  for  Investigation,  In 
order  that  truth  may  prevail  and  falsehood 
And  its  proper  level.  If  inner  workings  of 
witness's  mind  are  actuating  his  testimony, 
and  workings  of  that  mind  are  brought  forth 
to  light  and  held  up  in  full  view  before  Jury, 
results  will  be  obtained  much  more  in  accord 
with  truth  and  Justice  than  though  witness's 
testimony  is  weighed  and  measured  by  his 
words  alone. — People  vs.  Thomson,  92  Cal.  606, 
009,   28   Pac.   Rep.   589. 

27.  A  witness  may  be  asked  on  his  cross- 
examination  any  question  which  tends  to  test 
his  accuracy,  veracity,  or  credibility.— Neal  vs. 
Neal,  58  Cal.   287,  288. 

28.  Great  liberality  Is  properly  extended 
in  cross-examination,  for  purpose  of  testing 
knowledge.  Judgment,  or  bias  of  witness.— Peo- 
ple vs.  Westlake,  124  Cal.  452.  457,  57  Pac.  Rep. 
465. 

29.  By  means  of  cross-examination  an  op- 
portunity is  afforded  to  bring  out  situation 
of  witness  with  respect  to  parties  and  to 
subject  of  litigation,  his  Interest,  his  motives, 
his  inclination,  and  prejudice.— People  vs.  Fur- 
tado,   57   Cal.  845,   346. 

SO.  The  cross-examination  of  witness  who 
is  party  testifying  on  her  own  behalf,  in  an 
action  for  damages  for  personal  Injury,  as 
to  pain  she  suffered,— a  matter  as  to  which  It 
would  be  difficult  to  contradict  her,— and  of 
all  witnesses  testifying  in  her  behalf  as  expert 
medical  witnesses,  should  be  allowed  liberal 
range  touching  all  matters  testified  to  In 
chief,  or  tending  to  test  temper,  bias,  motives, 
intelligence,  accuracy,  credibility,  or  means  of 
knowledge  of  witnesses.- McFadden  vs.  Santa 
Ana  O.  &  T.  S.  R.  Co.,  87  Cal.  464,  470,  25  Pac. 
Rep.  681,  11  L-  R.  A,  252. 

31.  Great  latitude  is  allowed  for  purpose  of 
testing  knowledge.  Judgment,  or  bias  of  wit- 
nesses in  cross-examination  as  to  questions 
concerning  market  values.  In  such  cases  and 
for  such  purposes  much  must  be  left  to  dis- 
cretion of  trial  court,  and  It  Is  only  for  abuse 
of  Its  discretion  that  its  action  should  be  Im- 
pugned.—Santa  Ana  vs.  Harlln,  99  Cal.  538,  645, 

84  Pac.   Rep.    224. 

82.  Witnesses,  under  general  rule,  can  for 
various  purposes  be  asked  concerning  matters 
about  which  they  had  not  been  examined  in 
chief.— People    vs.    Crowley.    100    Cal.    478,    482. 

85  Pac.  Rep.  84. 


As  to  evidence  to  show  credibility  of  wltaeii, 

see  ante  §31847,  1870  subd.  16  and  notes. 

As  to  testing  credibility  of  witness,  see  note 
67  Am.  Rep.  16-19;  Abbott's  Trial  Brief  (Civil 
Jury  Trials,  2d  ed.),  pp.  167-172. 

88.  Accomcy. — A  witness  in  prosecution  for 
murder  who  has  testified  In  his  direct  ^ixami- 
nation  in  behalf  of  defendant  (the  laUnr's 
theory  of  defense  being  that  death  was  caused 
by  suicide  of  deceased),  that  on  day  following 
homicide  he  saw  hat  lying  on  body  of  de- 
ceased and  that  It  exhibited  powder-marks 
may,  on  cross-examination,  for  the  purpose  of 
determining  value  of  his  observations  upon 
such  hat.  be  asked  to  point  out  to  Jury  wnat 
he  called  powder-marks  on  hat  produced  in 
court,  although  evidence  may  be  very  unsatis- 
factory that  hat  exhibited  is  same  hat  seen 
by  witness  on  day  following  homicide,  and 
although  it  had  not  been  formally  Introduced 
in  evidence  by  defendant.  For  such  purpose 
It  Is  proper  to  show  Jury  any  marks  on  any 
hat  which  witness  thought  were  powder- 
marks. — People  vs.  Smith.  184  Cal.  458.  457^ 
66  Pac.  Rep.   669. 

84.  Animus. — To  Investigate  Just  such  mat- 
ters as  animus  of  witness  Is  one  of  best 
reasons  for  allowing  cross-examinations  at  all. 
—People  vs.  Worthington,  105  Cal.  166,  170, 
171.  38  Pac.  Rep.  689.  See  People  vs.  Oillis, 
97  Cal.   542.   543,  32  Pac  Rep.   586. 

85.  Bias. — Witness  may  be  interrogated  as 
to  any  circumstances  which  tend  to  impeach 
his  credibility  by  showing  that  he  is  biased 
against  party  conducting  cross-examination.— 
People  vs.  Benson,  52  Cal.  380,  381,  382;  Ander- 
son vs.  Black.  70  Cal.  226,  229,  11  Pac  Rep. 
700. 

36.  Where  obvious  purpose  of  offers  of  evi- 
dence Is  to  show  bias  and  Ill-feeling  on  part 
of  witnesses  for  prosecution  against  defendant, 
It  Is  error  to  exclude  them. — People  vs.  Lee 
Ah  Chuck,  66  Cal.  662,  667,  6  Pac.  Rep.  859; 
People  vs.  Anderson,  105  Cal.  32,  38  Pac.  Rep. 
513. 

37.  One  charged  as  co-respondent  In  di- 
vorce suit  testified  as  witness  for  defendant 
denying  any  adulterous  Intercourse  with  her. 
It  was  held  proper  on  cross-examination  for 
plaintiff  to  ask  witness  questions  as  to  con- 
duct of  himself  and  defendant  In  traveling 
together.  *and  their  intimacy  after  commence- 
ment of  suit,  for  purpose  of  affecting  credit  of 
witness  and  as  enabling  Jury  to  see  what 
effect  this  influence  had  or  might  have  had 
upon  his  evidence. — Fuller  vs.  Fuller,  17  Cal. 
605.  612.   . 

38.  A  witness  for  prosecution.  In  criminal 
action  wherein  defendant  was  charged  with 
murder,  testified  that  shortly  after  shooting 
he  went  to  scene  of  murder  and  took  his  rifle 
with  him.  It  was  proper  cross-examination 
to  ask  him' why  he  took  his  rifle  with  him.— 
People  vs.  Thomson,  92  Cal.  506,  509,  28  Pac 
Rep.  589. 

39.  On  cross-examination  of  witnesses 
who  had  given  damaging  evidence  against 
defendant  in  trial  for  murder,  one  of  them 
was  asked:  "Did  not  Mr.  Donahue  tell  you 
in  presence  of  Mr.  Fisher  that  Anderson  (d«- 
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fendant)  had  made  remarks  about  your  family 
and  othersT'  to  which  witness  replied:  "I  do 
not  recollect  whether  he  did  or  not"  Counsel 
for  defendant  then  offered  to  prove  such  con- 
versation, but  evidence  was  excluded.  Another 
witness  was  asked:  "Do  you  remember  sayingr 
anything  about  hancrinsr  Anderson  if  your  evi- 
dence would  be  sufflcient?"  Witness  denied 
sayinsT  anything  of  kind,  and  counsel  after- 
wards offered  to  prove  that  she  had  said  that 
she  would  hang  defendant  if  her  evidence 
would  do  so.  But  this  evidence  was  also  ex- 
cluded. It  was  held  that  these  rulings  were 
erroneous,  as  obvious  purpose  of  ofters  was  to 
show  bias  and  ill-feeling  on  part  of  witness 
against  defendant,  and  this  it  was  competent 
to  do. — People  vs.  Anderson,  106  Cal.  82,  88, 
88  Pac.  Rep.  618. 

40.  Same — Attempt    to    bribe    witnesses. — A 

witness  tor  defendant  in  criminal  cause  may, 
on  cross-examination,  be  asked  whether  he 
had,  prior  to  trial,  attempted  to  bribe  one  of 
witnesses  for  prosecution  to  give  false  testi- 
mony in  interest  of  defendant.  For  purpose 
of  fairly  and  fully  weighing  evidence  of  any 
witness.  Jury  are  entitled  to  know  his  bias 
and  feeling  in  case,  if  such  there  be;  if  witness 
was  such  active  partisan  of  defendant  as  to 
be  engaged  in  suborning  witnesses  in  his 
behalf,  that  fact  was  most  material  in  weigh- 
ing his  testimony. — People  vs.  Wong  Chuey, 
117  Cal.  624,  627,  49  Pac  Rep.  888. 

41.  Same — Partiality  la  glvlag  Information 
to  parties.— As  tending  to  prove  bias  and  feel- 
ing of  witness  against  appellant,  it  Is  entirely 
legitimate  to  show  upon  her  cross-examination 
that,  while  she  had  evidently  informed  prosecu- 

.  tion  of  her  knowledge,  she  refused  to  give  any 

]  Information   to  the  appellant,  whose  attorney 

had   called   upon   her   to   ask   what  she   knew 

about  case. — People  vs.  Shaw,  111  Cal.  171,  174, 

43  Pac.  Rep.  598. 

42.  Same — Vlolenee  done  to  party. — A  wit- 
ness for  plaintiff  who  has  testified  that  he 
entertained  bias  and  ill-will  toward  one  of 
defendants  may  be  asked  on  cross-examination 
concerning  acts  of  violence  done  by  him 
toward  defendants,  where  Question  Is  not  for 
purpose  and  would  not  have  eftect  of  exhibit- 
ing witness  to  Jury  as  one  unworthy  of  belief, 
because  of  commission  of  crime  or  unlawful 
act,  but  for  purpose  of  showing  his  bias  and 
ill-will  against  defendants.  —  Anderson  vs. 
Black,  70  Cal.  226,  229,  11  Pac  Rep.  700. 

48.  Contradictory  statements. — Witness  in  a 
civil  or  criminal  action  may  be  asked  on  cross- 
examination  whether  he  has  made  any  state- 
ments inconsistent  with  his  direct  testimony 
relative  to  any  fact  stated  therein,  and  may 
also  be  examined  as  to  any  matter  relevant 
to  or  connected  therewith  (IS  2049,  2052  post, 
and  this  section).— People  vs.  French,  69  Cal. 
169.  172.  10  Pac.  Rep.  378. 

44.  It  is  material  and  relevant  in  all  trials 
to  properly  show  credibility  or  want  of  orodl- 
billty,  and  this  end  is  attained  in  some  degree 
by  declaration  of  witness  herself  made  on 
cross-examination  that  she  has  made  prior 
.false  or  contradictory  statements. — People  vs. 
Glover,  141  Cal.  233,  244.  74  Pac.  Rep.  745. 

45.  It    is    proper    on    cross-examination    of 


defendant  to  ask  him  whether  at  given  time 
and  place  he  had  not  made  certain  statements 
contradictory  to  his  statements  made  on  direct 
examination.— People  vs.  Scalamiero,  148  Cal. 
343,  350,  861,  76  Pac  Rep.  1098. 

46.  In  prosecution  of  charge  of  grand  lar- 
ceny, for  stealing  cattle,  brother  of  defendant 
testified  on  behalf  of  latter.  Witness  had  pre- 
viously been  arrested  upon  same  charge,  but 
had  been  discharged  without  examinajtion  after 
having  conversation  with  district  attorney. 
It  was  held  proper  on  cross-examination,  for 
purpose  of  testing  his  credibility,  to  ask  him 
following  questions:  1.  Did  you  not  tell  me 
that  you  didn't  know  stock  was  on  that  place 
for  several  days  after  it  was  brought  there? 
2.  Didn't  you  say,  "I  am  innocent;  I  did  not 
know  that  sttTck  was  upon  that  place  for 
several  days;  I  didn't  see  Frank  (the 
defendant)  at  all?"  3.  Did  you  tell  me 
that  you  told  falsehood  to  Linton  about 
these  cattle  upon  this  place?  4.  Did  you  ex- 
plain to  me  that  you  told  these  falsehoods 
"because  no  man  could  expect  me  to  convict 
my  brother?" — People  vs.  Prather,  120  Cal. 
660,    665,   53   Pac.   Rep.   269. 

47.  Where  witness  has  testified  favorably 
to  defendant  in  his  examination  in  chief,  it  is 
competent  to  show  on  cross-examination  that 
he  had  made  statements  out  of  court  tending 
to  show  his  friendly  feeling  toward  defendant, 
and  that  he  had  expressed  an  intention  to 
suppress  facts  within  his  knowledge  that 
would  Injure  defendant's  cause.  If  witness 
denies  having  made  such  statements,  it  Is 
permissible  to  prove  statements  by  persons  to 
whom  they  were  made. — People  vs.  Murray,  85 
Cal.  350,  367,  24  Pac.  Rep.  666. 

48.  A  witness  for  defendant  charged  with 
murder  who,  on  his  direct  examination,  has 
given  testimony  tendency  of  which,  as  well  as 
evident  purpose  of  which,  was  to  rebut  any 
presumption  of  premeditated  murder,  may, 
where  it  appears  that  he  was  member  of 
coroner's  jury  which  inquired  into  murder,  be 
cross-examined  in  reference  to  his  action  as 
member  of  such  Jury,  where  verdict  of  such 
Jury  was  premeditated  murder.  Such  cross- 
examination  is  for  purpose  of  showing  such 
finding  is  irreconcilable  with  his  present  tes- 
timony.—People  vs.  Rader.  186  Cal.  263.  254, 
68  Pac.  Rep.  707. 

49.  Where  age  of  prosecuting  witness  is 
material,  and  she  has  testified  in  regard  there- 
to, it  is  error  for  court,  on  cross-examination, 
to  refuse  to  permit  defendant  to  inquire  as 
to  statements  made  by  prosecutrix  out  of  court 
in  regard  to  her  age.  Defendant  is  entitled 
to  know  circumstances  under  which  she  made 
such  statements,  and  to  whom  she  made  them, 
and  why  she  made  them.  He  is  entitled  to 
bring  out  such  statements  so  that  Jury  may 
know  facts  and  decide  where  truth  lies.  If 
defendant  was  ^testifying  to  falsehood,  defend- 
ant should  be  allowed,  in  every  reasonable 
way,  to  show  it.— People  vs.  Howard,  143  Cal. 
316.  320,  321,  322,  76  Pac  Rep.  1116. 

As  to  evidence  of  declarations,  see  ante  1 1870 
and  note. 

50.  Same — Admissions  of  party. — Where  de- 
fendant in  criminal  prosecution  has  taken  the 
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stand  fn  his  own  behalf  and  denied  that  he 
committed  offense  chargred  he  may  be  asked, 
on  cross-examhiatlon,  whether  he  had  con- 
versation with  deslgrnated  person,  where  it  is 
proposed  to  prove  by  him  on  such  cross- 
examination  that  he  expressly  admitted  to 
such  person  in  such  conversation  that  he  did 
commit  act  chargred^  notwithstandln^r  that  In 
his  direct  testimony  he  grave  no  evidence  con- 
cerning such  conversation. — People  vs.  Rozelle, 
78  Cal.  84,  93.  20  Pac.  Rep.  86. 

51.  Same — Laying  foandation  to  contradict 
^Tltness. — Questions  asked  of  witness  on  cross- 
examination  concernins  statements  inconsist- 
ent with  her  testimony  on  direct  examination 
without  having  first  laid  foundation  therefor 
as  required  by  9  2062  post,  and  ruling  of  court 
permitting  such  cross- exami/iati  on,  do  not 
amount  to  error  where  it  is  not  followed  by 
an  attempt  to  contradict  witness.— People  ex 
rel.  Clough  vs.  Levy,  71  Cal.  618.  623,  12  Pac. 
Rep.  791. 

Aa  to  croas-cscamlnatloA  for  purpose  of  lay- 
ing foundation  for  udmlaalon  of  contradictory 
■tatemcnta,  see  post  8  2052  and  note  pars.  20-46. 

52.  Same — Mattcra  of  record. — Cross-exami- 
nation relating  to  testimony  which,  it  is 
claimed,  plaintiflf  had  given  while  under  ex- 
amination In  court  of  record,  without  produc- 
ing record  relating  to  such  matter,  Is  not 
liable  to  objection  that  it  Is  cross-examination 
upon  matters  of  record.  Such  examination  re- 
lates to  testimony  and  not  to  any  record  of 
court.  Such  testimony.  If  relevant  to  issues. 
Is  admissible  as  sworn  statement  or  admission. 
— Moran  vs.  Abbey,  68  Cal.  56,   58. 

68.     Same— Right    of    wltnoM    to    explain.— 

Where  credibility  of  witness  is  attacked  upon 
cross-examination  by  showing  that  his  present 
evidence  Is  inconsistent  with  that  given  at 
coroner's  inquest,  and  upon  other  occasions, 
witness  Is  entitled  to  give  his  reasons  for 
apparent  Inconsistencies,  and  present  any  ex- 
planation he  has  of  Inconsistencies.  Whether 
these  explanations  and  reasons  are  good  or 
bad,  whether  they  furnish  sufflcient  cause  for 
change  in  evidence  of  witness,  is  matter  ad- 
dressed to  jury  alone,  when  engaged  in  weigh- 
ing and  testing  his  credibility.— People  vs. 
Shaver,  120  Cal.  854.  365,  356,  62  Pac.  Rep.  651. 

54.  Where  witness,  on  cross-examination, 
is  asked  in  regard  to  contradictory  statements 
made  by  her  prior  to  giving  her  testimony 
in  court,  she  has  right  t<5  make  such  explana- 
tion as  she  desires,  provided  she  has  any 
explanation  to  make.— People  vs.  Howard,  143 
Cal.  316,  321,  76  Pac.  Rep.  1116. 

An  to  right  to  explain  testimony  elicited  oa 
croas-exami nation,  see  post  S  2050  and  note 
pars.   14-16:   post  5  2052   and  note  pars.   9-19. 

As  to  ivltncss'a  right  of  explanation  of  facts 
tending  to  show  bias,  etc,  see  note  82  Am.  St. 
Rep.  64. 

65.  Failure  to  testify  at  former  trial.— In 
criminal  prosecution  for  perjury,  alleged  to 
have  been  committed  in  previous  prosecution 
of  murder  case  in  which  there  were  several 
trials,  where  witness  who  had  been  placed 
upon  stand  to  testify  as  to  materiality  of 
alleged  false  testimony  of  defendant  testifies 
that  he  was  present  and  saw  defendant  in  the 


murder  case  shoot  person  who  was  killed;  that 
he  was  not  a  witness  on  first  trial  of  such 
defendant,  and  had  told  no  person  that  he 
knew  about  shooting  until  he  was  picked  up 
on  street  during  the  second  trial  and  taken 
to  district  attorney's  office,  it  is  proper  cross- 
examination  to  ask  him  who  took  him  to 
district  attorney's  office,  or  aX  whose  sugges- 
tion he  went  to  see  district  attorney.  Such 
conduct  of  witness  is  rather  suspicious,  and 
for  purpose  of  showing  how  he  came  at  so 
late  time  to  tell  what  he  knew  about  case, 
such  cross-examination  Is  proper. — People  va 
Lem  Tou,  97  Cal.  224,  282,  82  Pac.  Rep.   11. 

M,  HcMtllltjr. — A  party  Is  authorized  to 
prove  by  cross-examination  that  witness  called 
against  him  is  hostile  to  him. — ^Hartman  vs. 
Rogers,  69  Cal.  643,  646,  11  Pac.  Rep.  581.  See 
Silvey  vs.  Hodgdon,  48  Cal.  187,  189;  Salle  va 
Mayer,  91  Cal.  165,  168,  27  Pac.  Rep.  518; 
People  vs.  Oillis,  97  Cal.  642,  548,  82  Pac  Rep. 
586. 

57.  A  witness  for  prosecution  who  upon 
cross-examination  testified  that  "shortly  after 
shooting  he  went  to  scene  of  homicide  and 
took  his  rifle  with  him."  and  who  upon  direct 
examination  had  testified  that  he  was  sorry 
that  defendant  got  into  trouble,  may  properly 
be  asked  what  he  took  his  rifle  with  him  for. 
If  feelings  of  witness  were  so  hostile  toward 
defendant  that  when  he  went  to  scene  of 
homicide  he  took  his  rifle  with  him  for  pur- 
pose of  wreaking  vengeance  upon  slayer  of  his 
friend,  that  would  be  fact  proper  to  be  placed 
before  jury,  as  throwing  light  upon  state  of 
witness's  mind,  in  order  that  they  might  prop- 
erly weigh  his  testimony.— People  vs.  Thom- 
son, 92  Cal.  506,  609,  510,  28  Pac.  Rep.  589. 

68.  It  Is  held  proper  to  ask  witness  for 
prosecution  whether  at  certain  time  and  place 
and  in  presence  of  certain  parties,  he  did  not 
make  remark  that  defendant  ought  to  have 
been  hung  before  he  left  Butte  Creek.— People 
vs.  Wasson,  66  Cal.  538,  639,  640,  4  Pac  Rep. 
656. 

69.  When  witness  has  testified  to  matters 
material  to  Issues,  party  against  whom  he  has 
testified  may,  on  cross-examination,  show  that 
witness  is  hostile  to  or  prejudiced  against 
him,  and  to  that  end  may  lay  foundation  for 
showing  that  witness  has  attempted  to  buy 
or  bribe  other  witnesses.  But  this  can  only  be 
done  when  witness  has  testified  to  material 
matters.— Luhrs  vs.  Kelly,  67  Cal.  289,  292.  7 
Pac.  Rep.  696. 

As  to  hostility  or  bias  of  wttuess,  see  note 
82  Am.  St.  Rep.  62-67. 

As  to  Inquiry  as  to  eavse  of  hostility^  see 
note  78  Am.  Dee.  775. 

As  to  proof  of  hostility  by  evidence  of  nets 
or  declarations,  see  post  12061  and  note  pars. 
7-12;  post  (2052  and  note  pars.  64-69. 

eo.  Same — ^Degree  of  hostility  la  Important. 
— It  is  error  to  refuse  to  permit  question  as  to 
whether  witness  had  not  threatened  to  kill 
defendant,  and  such  error  is  not  cured  by 
proof  that  witness  was  unfriendly. — Lange  va 
Schoettler,  115  Cal.  888,  893,  47  Pac  Rep.  189. 

61.  Fact  that  it  already  appeared  in  testi- 
mony that  prosecuting  witness  was  hostile 
to  defendant  does  not  supply  place  of  proffered 
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testimony  which  would  tend  to  establlah  per- 
Kecutlngr  spirit  and  degree  of  hostility  which. 
In  opinion  of  Jury,  mlgrht  afCect  value  of  his 
evidence,  as,  for  ^Instance,  refusal  to  permit 
defendant  to  prove  that  prosecuting  witness 
had  endeavored  to  persuade  one  of  sureties 
on  defendant's  bond  to  withdraw.  Such  re- 
fusal is  prejudicial  error.— People  vs.  Bird,  124 
Cal.   32,   35.  66  Pac.  Rep.   639. 

63.  Immorality,  particular  aeta  of. — Credi- 
bility of  witness,  prosecutrix  in  criminal  prose- 
cution for  rape,  cannot  be  tested  on  cross- 
examination  by  questions  intended  to  show 
that  one  of  houses  that  she  visited  with 
defendant  was  house  of  ill-repute,  and  that 
8he  knew  of  Its  character.—People  vs.  Harlan, 
133  CaL  16,  20,  65  Pac.  Rep.  ». 

Jkm  to  ImpeacklBur  irltneaa  by  evidence  of 
Immorality,  see  par.  9  this  note;  also  post 
§  2051   and  note  pars.   94-101. 

Jkm  to  «neatlomi  coacernlnir  matters  teadlnv 
to  dlacrace  aad  degrade  witness,  see  note  57 
Am.  Dec.  16-19;  88  Am.  Dec  320;  82  Am.  St. 
Rep.  31,  36;  brief  54  L.  R.  A.  646. 

es.  Intereet*— Witness  may  be  Interrogated 
aa  to  any  circumstances  which  tend  to  im- 
peach his  credibility  by  showing  that  he  has 
an  interest  in  result  adverse  to  party  con- 
ducting the  cros8-examlnation.^Anderson  vs. 
Black,  70  Cal.  226,  229,  11  Pac  Rep.  700. 

64.  Witness  who  discloses  on  voir  dire  a 
certain  Interest  In  the  event  of  suit  may  be 
cross-examined  as  to  such  interest.  A  refusal 
to  permit  such  cross-examination  Is  erroneous. 
—Beach  vs.  Covlllaud,  3  Cal.  237,  239. 

65.  Witness  for  prosecution  who  has  testi- 
fied in  his  examination  in  chief  to  material 
facts  tending  to  establish  guilt  of  defendant 
may  be  asked  whether  he  knew  of  any  reward 
being  offered  for  conviction  of  defendant,  or 
whether  he  expected  in  case  of  his  conviction 
to  receive  portion  of  such  reward,  or.  whether 
he  had,  prior  thereto,  received  portion  of  such 
reward.— People  vs.   Benson,   52   Cal.    380,    381, 

882. 

66.  A  witness  may,  on  cross-examination, 
be  questioned  as  to  whether  she  had  attempted 
to  bargain  with  another  person  that  if  he 
would  not  testify  against  her  husband  in 
another  action,  that  she  would  not  give  her 
testimony  In  present  action.  Such  question 
does  not  relate  to  collateral  matter,  nor  does 
it  relate  to  particular  wrongful  act,  not  bear- 
ing upon  matter  in  issue.  Such  question  calls, 
not  for  testimony  tending  to  show  commission 
of,  or  willingness  to  commit,'  an  isolated 
wrongful  act,  but  one  which  is  connected  with 
her  own  testimony  in  case  given  on  behalf 
of  adverse  party.— Barkly  vs.  Copeland.  86 
Cal.  488,  487,  25  Pac  Rep.  1. 

67.  It  Is  proper  cross-examination  of  city 
marshal,  who  has  testified  as  witness  for 
prosecution,  to  ask  him  if  he  did  not  visit 
defendant  In  jail  "for  purpose  of  securing  evi- 
dence, and  getting  confession  from  him." 
Ruling  disallowing  such  question  Is  erroneous 
as  It  Is  asked  for  purpose  of  showing  Interest 
marshal  was  taking  In  prosecution  of  defend- 
ant and  Is  pertinent  to  weight  of  his  testi- 
mony. But  where  Interest  of  marshal  Is  other- 
wlM    clearly    shown.    Judgment    will    not    be 


reversed    because    of    such    error. — People    vs. 
Nihell,   144   Cal.   200,   204,   77   Pac.   Rep.   916. 

98.  Knowledge. — ^Witness  may  be  cross- 
examined  concerning  matters  which  will  tend 
to  determine  how  much,  If  any,  knowledge 
witness  h^s  concerning  matters  testified  to 
by  him  on  his  examination  in  chief. — Davis 
vs.  California  P.  W.,  84  Cal.  617,  632,  24  Pac 
Rep.  387. 

69.  Plaintiff  in  an  action  for  damages  for 
personal  injuries,  who  has  testified  as  to  facts 
of  injury,  may  be  asked  on  cross-examination 
questions  tending  to  show  his  familiarity  with 
place  where  accident  occurred,  and  that  he 
knew  of  any  danger  that  might  exist  which 
was  open  to  observation. — ^McGraw  vs.  Friend 
&  T.  Ll  .  Q6.,  188  Cal.  589,  592,  66  Pac.  Rep. 
1051. 

70.  In  an  action  'of  replevin  to  recover 
property  seized  on  attachment  as  property  of 
third  party,  where  plaintiff  has  established 
title  merely  by  proof  of  possession,  and  has 
not  introduced  any  bill  of  sale  or  evidence 
tending  to  establish  sale,  his  witness  may  be 
cross-examined  for  purpose  of  establishing 
nature  and  character  of  plaintiff's  possession;, 
to  draw  from  him,  if  possible,  fact  whether 
such  possession  was  mere  cover  to  hide  de- 
fendant's property,  and  also  for  purpose  of 
testing  witness's  means  of  knowledge  and 
information  on  this  subject. — Thornburgh  vs. 
Hand,  7  Cal.  564,  567.  , 

71.  Same — ^Aa  to  reputation. — ^Where  witness 
has   testified   In   criminal   cause  as   to   defend-    ' 
ant's    good   character,    his    opinion,    and   value    • 
of   It,    may    be    tested   by   asking   witness    on    < 
cross-examination  whether  he  has  ever  heard    ' 
that   person   in   question   has   been   accused   of 
doing  acts  wholly  inconsistent  with  character 
which  he  has  attributed  to  him.     Where  wit- 
ness   has    given    testimony    as    to    defendant's 
good   character  for   "honesty  and  Integrity  as 
law-abiding  citizen,"  he  may.  on  cross-exami- 
nation,  be   asked   whether   he   does   not   know 
that  defendant  was  charged  with  burglary  at 
certain   time  and   place,   and   also  whether   he 
has    heard    that    defendant    was    convicted    of 
petty  larceny  at  certain  time  and  place.     While 
It  is  not  permissible  to  give  evidence  of  wrong- 
ful acts  for  purpose  of  impeaching  witness,  it 
is   proper,   upon   cross-examination   of  witness 
who  has  given  testimony  either  for  sustaining 
or  impeaching  credibility  of  another  witness, 
to  question  him  with  reference  to  his  knowl- 
edge  of   specific   acts,    and    with   reference   to 
specific  acts  themselves,   for  purpose  of  over- 
coming   effect    of    his    testimony    upon    direct 
examination.      Such    questions    should    not    be 
asked   by  district  attorney  In   absence  of  In- 
formation   warranting    reasonable    belief    on 
his  part  that  the  fact  is  as  Implied  by  ques- 
tions; In  other  words,  question  should  not  be 
asked  for  mere  purpose  of  getting  before  Jury 
an  intimation  that  defendant  had  theretofore 
been    guilty    of    specific    acts    of    misconduct; 
and   where   it   is   apparent   that   such   Is    only 
object  of  question,  It  Is  undoubtedly  miscon- 
duct on  part  of  district  attorney.     But  where 
such    object    Is    not    apparent,    questions    are 
permissible.— People    vs.    Perry,    144    CaL    748, 
750,  78  Pac.  Rep.  284.     See  Peopla  vs.  Oordan, 
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103  Cal.  568,   573.  87  Pac.  Rep.   534;   People  vs. 
Mayes,  113  Cal.  618.  624,  45  Pac.  Rep.  860. 

72.  A  witness  for  defendant  in  criminal 
cause  who  has  testified  to  his  grood  reputation 
for  peace  and  quietness  may,  on  cross-exami- 
nation, be  asked  if  he  had  not  heard,  within 
designated  time,  that  defendant  had  been  ar- 
rested for  disturbing  peace. — People  vs.  Moran, 

1    144  Cal.  48.  62,  77  Pac.  Rep.  777. 

73.  Malice. — Upon  cross-examination  of  de- 
fendant in  an  action  for  slander,  who  on  her 
direct  examination  has  admitted  making  state- 
ments alleged,  and  has  attempted  to  justify 
them,  it  is  permissible,  for  purpose  of  showing 
malice,  to  interroerate  her  as  to  whether  she 
had  made  same  statements  at  prior  time. — 
Preston  vs.  Frey,  91  Cal.  107,  111,  27  Pac.  Rep. 
533. 

74.  Memory  of  wltneMi  not  afTected  by  mental 
derangrement  is  not  to  be  impeached  by  other 
witnesses  in  order  to  disparasre  his  testimony; 
it  must  be  done  by  cross-examination. — Ah 
Tons  vs.  Earle  F.  Co.,  Ill  Gal.  679,  682,  46 
Pac.  Rep.  7. 

75.  Questions  msj  bo  fisTrpd  relating  to  col- 
lateral matters  for  nurposci  of  testingr  memory 
of  witness,  but  an^swejra  to  suah  questions  can- 
not be  contradictevl»<*I>avU  ^s.  California  P. 
W.,  84  Cal.  617,  628,  24  Pac  Rep.  S87. 

76.  Testimony    souffht    to    be    ellolted    on 

cross-examination  which  tends  to  test  wit- 
ness's recollection  as  to  character  and  extent 
of  claim  of  plaintiff's  predecessor  in  interest 
to  water-right  in  dispute,  and  to  test  his 
knowledge  of  his  direct  testimony,  and  his 
credibility  as  witness,  is  proper  and  should  be 
allowed.— Sharp  vs.  Hoffman,  79  Cal.  404,  408, 
21   Pac.  Rep.  846. 

As  to  memory  of  witness^  see  note  85  Am. 
Rep.   291,   292. 

77.  Names  aasamed  by  witness. — Defendant 
In  criminal  prosecution  for  larceny,  who  had 
testified  in  his  own  behalf,  was  asked  on 
cross-examination  what  his  true  name  was, 
to  which  he  replied.  He  was  then  asked, 
against  his  counsel's  objection,  whether  he 
had  not  gone  by  other  names.  These  questions 
were  all  answered  in  affirmative,  and  had  a 
tendency  to  throw  discredit  on  his  testimony. 
Supreme  court  held  that  such  examination 
was  proper,  notwithstanding  that  on  his  direct 
examination  he  had  not  testified  regarding 
such  matters. — People  vs.  Meyer,  75  Cal.  883, 
386,  17  Pac.  Rep.  431. 

78.  Prejudice. — Where  testimony  of  witness 
shows  that  she  is  prejudiced  against  family 
of  defendant,  the  particular  reasons  for  such 
prejudice  are  immaterial  and  cannot  be  in- 
quired into. — People  vs.  Goldenson,  76  Cal.  828, 
349,    19   Pac.   Rep.    161. 

79.  Relations  of  witness  to  party. — Defend- 
ant has  right  to  test  credibility  of  an  im- 
portant witness  for  plaintiff  who  has  been 
intimately  associated  with  plaintiff  in  matters 
directly  connected  with  questions  of  fact  in- 
volved in  action,  and  who  has  testified  on  main 
points  in  issue,  by  any  mode  of  cross-examina- 
tion which  Is  calculated  to  illustrate  attitude 
and  relation  of  witness  to  parties  and  subject- 
matter  of  action. — Harper  vs.  Lamping,  88  Cal. 
641,    647.   648. 


80.     A    prosecuting    witness    In    trial    upon 
information     charging     assault     with     deadly 
weapon      was     asked      on     cross-examination 
whether  he  "had  not,  since  arrest  of  defendant 
upon  this  charge,  had  defendant  arrested  and 
tried  in  Justices'  court  on  charge  of  disturbing 
peace,    and    if    Jury    did    not    acquit    him    of 
charge";    and   answered   affirmatively   without 
objection   from  prosecution.     Such   question  Is 
competent    for    purpose    of    showing   relations 
between  parties,  and  state  of  feeling  of  wit- 
ness  towards   defendant.      But    It   is   not  per- 
missible  on   re-dlrect   examination    for  prose- 
cuting  witness  to  state  facts  of  case  concern- 
ing  such   arrest   and   trial    in    Justices'   court, 
against      defendant's      objection.— People     vi 
Webster,  89  Cal.  672,  B78.  26  Pac.  Rep.  1080. 

81.  A  witness  for  prosecution,  on  his  cross- 
examination,  in  case  of  murder,  may  properly 
be  asked  whether  he  had  agreed  to  be  present 
and  to  aid  deceased  in  expulsion  of  defendant, 
who  committed  homicide  while  an  attempt 
was  being  made  to  expel  him  from  premises 
claimed  by  deceased.  Question  whether  wit- 
ness  had  right  to  participate  in  expulsion  of 
defendant  is  Immaterial,  as  object  of  question 
Is  to  draw  out  statement  which  would  enable 
Jury  to  determine  what  relations.  If  any,  wit- 
ness sustained  toward  deceased  and  defendant 
respectively.— People  vs.  Furtado,  67  Cal.  S4B 
846,  847. 

82.  On  trial  of  crime  of  robbery,  witness 
for  defendant  who  had  testified  that  he  knew 
defendant  and  that  latter  had  five  or  six 
dollars  on  day  before  robbery,  was  asked  on 
cross-examination,  for  purpose  of  showing  his 
relation  with  defendant,  and  showing  bias, 
whether  or  not  he  and  defendant  had  not  pre- 
viously been  In  Jail  together  in  an  adjoining 
county.  This  was  held  to  be  erroneous,  as  It 
would  not  be  sufficient  to  Justify  an  Inference 
of  bias  on  part  of  witness.  But  It  was  said 
that  If  that  fact  had  come  out  as  part  of  nar- 
rative In  which  witness  was  endeavoring  to 
explain  their  relations,  it  might  be  that,  under 
rule  as  laid  down  In  People  vs.  Ward,  lOS 
Cal.  335,  88  Pac.  Rep.  946,  and  People  vs. 
Kuches.  120  Cal.  666.  52  Pac.  Rep.  1002,  it 
should  be  allowed  to  stand.— People  vs.  Lynch, 
122  Cal.   601,  603.  55  Pac.  Rep.  248. 

88.  Same— Fraternal — It  is  permissible  upon 
cross-examination  to  show  fact  of  relationship, 
fraternal  or  otherwise,  existing  between  wit- 
ness and  party  in  whose  Interest  he  Is  called. 
as  tending  to  affect  his  credibility.  Witness 
may  be  asked  whether  he  is  member  of  same 
union  of  which  defendant  Is  member.  For 
purpose  of  fully  weighing  evidence  of  any 
witness.  Jury  are  entitled  to  know  bias  or 
feelings  In  case.  If  any  there  be.  It  is  ele- 
mentary that  state  of  mind  of  witness  as  to 
his  friendship  or  hostility  towards  party  is 
proper  matter  for  investigation.— People  vs. 
Cowan,  1  Cal.  App.   411.  418,  82  Pac.  Rep.  889. 

84.  Same — In'dependent  transaetloas  eaaast 
be  laqolred  Into.— Relationship  between  de- 
fendant and  witness  as  to  other  and  Inde- 
pendent transactions  is  not  proper  cross- 
examination.  If  courts  were  to  allow  all 
independent  and  private  transactions  of  every 
witness   with   defendant,   or   with    some  other 
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witness,  to  be  erone  into  in  detail*  there  would 
De  no  end  to  trial  of  case,  and  real  issue 
would  be  lost  and  befogged  in  cloud  of  im- 
material testimony. — People  vs.  McLean,  1S5 
Cal.  806,  308.  67  Pao.  Rep.  770. 

8tL  RetalBlns  conasel  in  eawM»  wIma  wlt« 
aeM  not  paity. — If  witness  retains  counsel  in 
cause  to  which  he  Is  not  party,  and  in  result  of 
which  he  has  no  Interest,  it  is  fact  going 
to  his  credibility.  Such  witness  may  have 
thus  interposed  on  considerations  of  humanity 
or  of  public  Justice,  or  he  may  have  been 
influenced  by  private  grudge;  but  party 
against  whom  witness  is  produced  is  himself 
entitled  to  inquire  of  witness  as  to  fact,  and, 
if  admitted,  it  goes  to  Jury  for  whatever  it 
is  worth;  and  such  explanation  of  motives  as 
he  may  give  for  his  action  goes  with  it.— 
People  vs.  Blackwell,  27  Cal.  65,  68. 

86.  Prosecuting  witness  in  criminal  cause 
may  be  asked  on  cross-examination  whether 
he  has  employed  an  associate  counsel  appear- 
ing In  case,  for  purpose  of  showing  bias  and 
feeling.  The  trial  court  has  no  discretion  to 
refuse  to  allow  such  questions.  There  is  no 
such  presumption  of  bias  or  animus  on  part 
of  prosecuting  witness  as  to  make  refusal  of 
such  question  immaterial.  The  court  cannot 
determine  what  efPect,  if  any,  an  affirmative 
answer  to  question  would  have  on  minds  of 
Jury.— People  vs.  Gillis,  97  Cal.  S42,  S4S,  644, 
32   Pac.  Rep.   686. 

87.  Where,  in  an  action  for  damages  result- 
ing from  alleged  diversion  of  water,  a  witness 
for  plaintiff  testifies  that  he  is  brother  of 
president  of  certain  water  company,  and  that 
such  water  company  is  paying  expenses  of 
litigation,  it  is  proper  on  cross-examination 
to  ask  him  why  such  company  pays  expenses 
of  litigation,  for  purpose  of  showing  interest, 
bias,  or  prejudice  of  witness. — Gould  vs.  Staf- 
ford. 91  Cal.  146,  166,  27  Pac.  Rep.  543. 

88.  For  purpose  of  showing  his  feeling  as 
witness,  one  called  by  prosecution,  and  who 
had  himself  been  prosecuted  on  charge  of 
killing  father  of  defendant  upon  occasion  on 
which  defendant  committed  homicide  for 
which  he  was  being  tried,  cannot  be  asked: 
"Did  you  employ  an  attorney  to  defend  you 
in  reference  to  action  that  you  took  in  killing 
of  James  O.  Ryan?"  Such  question  is  different 
from  one  asking  him  whether  he  had  employed 
counsel  to  prosecute  defendant,  which  latter 
question  would  be  permissible. — People  vs. 
Ryan,  108  Cal.  581,  584,  41  Pac.  Rep.  451. 

88.     Scope  of  examination  mm  to  credibility^^ 

Rule  prescribed  by  this  section  admits  putting 
of  any  questions  properly  framed  for  purpose 
of  testing  memory  of  witness,  his  means  of 
knowledge,  his  accuracy,  his  bias,  or  his  cVedi- 
bility,  but  it  would  have  no  meaning  and  would 
afford  no  protection  if  hostile  witness  called 
as  to  particular  matter  could,  in  order  to  test 
his  memory,  etc.,  be  fully  examined  by  ad- 
verse party  upon  other  and  distinct  features 
of  case,  under  claim  and  ruling  that  he  was 
being  cross-examined  upon  matters  called  out 
in  chief.— People  vs.  Padilla,  148  Cal.  158,  162, 
76   Pac.   Rep.    889. 

90.  Where  testimony  of  witness  is  material, 
and  covers  long  period  of  time,  and  is  of  such 


character  as  to  raise  doubt  as  to  its  prob- 
ability, court  should  allow  liberal  latitude  for 
cross-examination  to  test  her  intelligence, 
knowledge,  accuracy  of  memory,  disposition 
to  tell  truth,  bias,  relation  to  parties.  Interest, 
motive,  etc.,  and. refusal  to  permit  such  cross- 
examination  Is  an  abuse  of  discretion,  war- 
ranting reversal  of  Judgment. — Estate  of  Kas- 
son,  127  Cal.  496.  500,  59  Pac.  Rep.  950. 

91.  Right  of  cross-examination  affords  most 
effective  mode  of  testing  accuracy  or  credi- 
bility of  witness,  and  should  not  be  restricted 
beyond  requirements  of  statute. — People  vs. 
Gallagher,  100  Cal.  466,  476,  85  Pac.  Rep.  80. 

M.  Trutlifnlnees.— Where  witness  has  stated 
on  direct  examination  that  he  saw  defendant 
in  act  of  shooting  at  deceased  (the  witness's 
brother)  It  is  proper  on  cross-examination,  for 
purpose  of  testing  his  credibility  and  truth  of 
his  testimony,  for  defendant's  counsel  to  ask 
him:  "After  your  brother  unhitched  his  team 
and  was  riding  past  where  you  were,  did  you 
not  then  ask  your  brother  whether  defendstnt 
had  shot  at  him?"— People  vs.  Bullard,  61  Cal. 
551,  552. 

98.  Defendant  charged  with  grand  larceny 
of  a  horse,  who,  in  his  effort  to  account  as 
to  how  he  came  honestly  by  property,  has  tes- 
tified in  his  own  behalf  that  he  bought  horse 
from  one  R.,  may  on  cross-examination  be 
asked  where  R.  now  is.  and  whether  de- 
fendant has  made  any  effort  to  procure  his  at- 
tendance at  trial.  It  is  competent  to  show, 
as  circumstance  in  case,  probability  or  im- 
probability of  defendant's  statement  by  making 
evident  whether  or  not  he  could  have  had,  or 
expected  to  have,  R.  to  testify  In  cor- 
roboration of  his  statements. — People  vs.  Cline, 
83   Cal.  874,  877,  23  Pac.  Rep.   391. 

94.  In  proceeding  to  revoke  probate  of  will 
on  ground  of  incompetency  of  deceased  by  rea- 
son of  mental  incapacity  at  time  of  alleged 
execution  of  will,  where  witness  testifies  that 
he  had  been  attending  physician  for  deceased 
for  some  time  before  her  death  and  that  dur- 
ing such  time  and  while  she  was  in  litigation 
with  her  sons  over  her  property  he  had  acted 
as  her  agent  in  that  matter,  that  he  saw  her 
great  many  times  during  that  period,  and  saw 
no  evidence  of  failing  mind  or  memory,  and 
that  she  was  entirely  competent  to  attend  to 
business  and  make  will,  it  is  proper  on  cross- 
examination  of  such  witness  to  ask  him 
whether  he  had  not.  during  litigation  of  de- 
cedent with  her  sons,  asked  another  person 
to  testify  that  decedent  was  not  in  her  right 
mind  and  whether  he  did  not  intend  at  that 
time  to  go  upon  stand  in  case  between  her  and 
her  sons  and  testify  that  she  was  not  in  her 
right  mind.— Wixom  vs.  Goodcell,  90  Cal.  622, 
625,   626,   27   Pac.   Rep.   419. 

95.  On  cross-examination,  a  witness  for 
defendant  in  criminal  cause  stated  that  wit- 
ness for  prosecution  was  **perjuring  himself 
against  an  innocent  man."  District  attorney 
replied:  "Just  like  you  are  doing  now."  To 
which  witness  replied:  "Just  like  I  am  doing 
now."  This  was  assigned  as  misconduct  on 
part  of  district  attorney,  but  as  cross-exami- 
nation complained  of  elicited  from  witness  an 
admission   that   testimony  he   had   given   was 
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false,  it  was  both  proper  and  pertinent — People 
vs.  Metzsrer.  14S  CaL  447,  448,  77  Paa  Rep. 
ISS. 

96.  Talne  of  oplaloas. — ^Where  witness  testi- 
fies that  In  his  opinion  defendant  was  out  of 
his  riffht  mind  at  time  of  commission  of  homi- 
cide char^red,  it  Is  competent  and  pertinent 
to  inquire  on  cross-examination  whether  he 
had  before  then  expressed  different  opinion, 
and  also,  if  desired,  to  Inquire  of  grounds  or 
matters  upon  which  changre  of  his  opinion  had 
been  brought  about.  To  do  so  would  not 
necessarily  be  to  discredit  or  question  his 
veracity,  but  to  test  to  some  extent  the  value 
of  his  opinion. — People  vs.  Donovan,  43  Cal. 
162,   165. 

97.  A  DBP08ITI0N  TAKEFT  PRIOR  TO  A 
FORMBR  TRIAL  OF  SAMB  ACTION— May  l»e 
swed  In  croBs-examinliiK  plalatilT,  certain  ques- 
tions   therein    belner    read    to    witness    and    he 

.  beinfiT  asked  whether  he  so  testified  and 
whether  such  answers  were  true,  without  in- 
troducing: such  deposition  in  evidence. — Mc- 
Graw  vs.  Friend  &  T.  L.  Co.,  133  Cal.  689.  692, 
65  Pac.  Rep.  1051. 

Aa  to  eontradletins  wltaeas  by  vae  of  deposi- 
tion, see  post  6  2052  and  note  pars.  110-116. 

98.  DISCRBTIOFT       OF      TRIAL      COURT.— 

Cross-examination  is  largely  in  discretion  of 
trial  court.— SI Ivarer  vs.  Hansen,  77  Cal.  679, 
588.  20  Pac  Rep.  136. 

99.  While  larfire  latitude  should  be  allowed 
on  cross-examination  of  witness,  for  purpose 
of  developinfiT  truth,  and  more  especially  when 
witness  is  party  In  Interest,  court  has  power 
In  exercise  of  sound  discretion  to  confine  exam- 
ination within  reasonable  limits.— Reed  vs. 
Clark.   47   Cal.   194,   200. 

100.  In  examination  of  witness  for  purpose 
of  showing  motive.  Interest,  or  prejudice,  or 
in  rebutting  an  implication  of  giving  testimony 
from  some  unworthy  motive,  much  is  neces- 
sarily left  to  discretion  of  Judge  of  trial  court. 
-Smith  vs.  Whlttier,  95  Cal.  379,  301,  30  Pao. 
Rep.   529. 

101.  Cross-examination  of  witnesses  for 
purpose  of  disclosing  Interest,  motive,  leaning* 
or  bias  of  witness  towards  adverse  party,  and 
as  testing  his  memory,  is  matter  largely  in 
discretion  of  trial  court.  Cases  are  sometimes 
reversed  for  abuse  of  such  discretion.  But 
where  questions  are  general  and  indefinite  in 
character,  and  are  asked  for  apparent  purpose 
of  developing  affirmative  defenses  of  defend- 
ant before  defense  has  been  opened,  it  is  not 
ground  for  reversal  that  trial  court  excluded 
such  questions,  even  though  answers  also  tend 
to  test  memory  of  witness  or  to  be  in  some 
way  useful  to  adversary.— Roche  vs.  Baldwin, 
143  Cal.  186,  190.  191.  76  Pac  Rep.  956. 

102.  A  witness  called  for  people  in  criminal 


cause    who    had    given    testimony   material   to 


issue,  on  his  cross-examination  by  defendant 
'  said  he  was  in  Jail  on  criminal  charge.  He 
was  then  asked:  '"Were  you  not  there  on 
a  charge  of  house-breakingr'  The  ruling  of 
court  sustaining  an  objection  to  question  was 
assigned  as  error.  The  supreme  court  held: 
"If  the  evidence  was  admissible  at  all  (a  point 
we  do  not  decide)   it  was  admissible  only  on 


ground  that  his  confinement  oi|  charge  men- 
tioned affected  his  oredlblllty.  He  was  not 
asked  if  he  had  been  convicted  of  felony,  but 
If  he  had  been  charged  with  It  This  being 
merely  collateral  matter,  relating  only  to  cred- 
ibility of  witness,  and  not  material  to  issue, 
extent  to  which  It  could  be  pursued  was  In 
discretion  of  trial  oourt,  and  we  cannot  say 
that  this  discretion  was  abused." — ^People  vs. 
Ah  Who,  49  Cal.  32,  33. 

103.  Scope  within  which  cross-examination 
is  to  be  confined,  and  time  requisite  therefor, 
are,  subject  to  certain  well-defined  rules, 
largely  a  matter  of  discretion  with  trial  court. 
No  abuse  of  such  discretion  is  shown  where, 
in  an  action  for  malicious  prosecution,  on  an 
application  In  superior  court  to  have  guardian 
appointed  of  estate  of  plaintiff,  after  extensive 
cross-examination  of  witness  upon  one  point, 
that  being  confined  to  questioning  witness  as 
to  her  testimony  before  superior  court  In  pro- 
ceeding for  appointment  of  guardian  for  her 
mother,  plaintiff  In  action,  court  excused  wit- 
ness before  suoh  ezvminatlon  had  been  com- 
pleted. In  suoh  case,  if  there  were  any  other 
points  concerning  which  counsel  desired  to 
cross-examine  witness,  he  should  suggest  such 
fact  to  court. — Sandel  vs.  Sherman,  107  Cal. 
391,  393,  40  Pac  Rep.  493. 

Aa  to  dlacrctloB  of  oomxt  as  to  cxamlBatlon 
ot  wltmcMiesy  see  ante  {2042  and  note  pars. 
9-11;  S  2044  and  note  pars.  8-6;  S  2046  and  note 
pars.  2-7;  KBRR*S  CYO.  PBN.  CODB  1 1321  and 
note  par.  88. 

As  to  dlaeretlon  of  eross-aauninatloBf  see 
monographic  note  88  Am.  Dec  820-324;  note 
82  Am.  St  Rep.  31,  32;  note  by  Robert  Desty. 
IS  L.  R.  A.  693. 


104.  In  erlmlaal  caoses* — ^Limlt  of  cross- 
examination  of  ordinary  witnesses  is  not 
marked  with  any  grreat  accuracy  or  distinct- 
ness. Questions  are  frequently  allowed  which 
strictly  do  not  refer  to  matters  about  which 
witness  testified  in  chief.  Oreat  latitude  is 
given  trial  court  in  passing  upon  admissibility 
of  such  questions;  and  their  discretion  Is 
rarely  interfered  with  by  appellate  courts. 
But  when  witness  Is  defendant  in  criminal 
prosecution,  cross-examination  must  be  limited 
to  matters  about  which  he  was  examined  in 
chief  (McFarland,  J.,  in  dissenting  opinion). — 
People  vs.  Meyer,  75  Cal.  388,  887,  17  Pac 
Rep.  431. 

105.  Review     of     abuse     of     dlaeretlon. — ^In 

cross-examination  of  witness  much  must  be 
left  to  discretion  of  Judge  who  presides  at 
trial.  Unless  record  on  appeal  shows  abuse 
of  discretion  appellate  tribunals  do  not  in- 
terfere—People vs.  French,  69  Cal.  169,  172, 
10  Pac  Rep.  378;  Sllvarer  vs.  Hansen,  77  Cal. 
579,  588,  20  Pac  Rep.  186;  Santa  Ana  vs. 
Harlln,  99  Cal.  688.  545,  34  Pac  Rep.  224; 
Grimbley  vs.  Harrold,  125  CaL  24,  82,  73  Am. 
St  Rep.  19,  57  Pac  Rep.  568;  Zane  vs.  De 
Onatlvla,  139  CaL  8^8,  829,  78  Pac  Rep.  866; 
Roche  vs.  Baldwin,  143  Cal.  186,  190,  76  Pac 
Rep.  956. 

106.  Cross-examination  of  witness  is  matter 
which  law  trusts  to  discretion  of  presiding 
Judge.    Generally,  rulings  of  Judge  upon  ques- 
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tlona  connected  with  examination  are  not  re- 
garded as  legitimate  subject  of  exception.  It 
la  only  when  there  Is  an  apparent  abuse  of 
discretion  that  appellate  court  Interferes. 
Object  of  all  examinations  Is  to  elicit  whole 
truth,  and  not  a  part  of  It,  and  conscience  of 
witness  Is  bound  by  an  oath  to  that  efCect — 
People  vs.  O'Brien,  66  Cal.  602,  606,  6  Pao.  Rep. 
695   (dis.  op.  McKee,  J.) 

107.  Where  witness  testifies  to  material 
matters  occurinff  during  period  of  from  fifty 
to  sixty  years,  much  of  which  testimony, 
whether  true  or  not.  may  be  characterized  as 
quite  remarkable,  occasion  presents  an  In- 
stance where  wide  range  of  cross-examination 
should  be  allowed.  A  liberal  latitude  should 
be  given  on  cross-examination  to. test  her  in- 
telligence, knowledge,  accuracy  of  memory, 
disposition  to  tell  the  truth,  bias,  relation  to 
parties.  Interest,  motive,  etc.  In  such  case,  re- 
fusal to  allow  reasonable  cross-examination  is 
ground  for  reversal.— Estate  of  Kasson,  127 
Cal.   496,  600.  69  Pac  Re^r/ 91 

108.  Rules  may  be  re««..  !o  yromote  Jiia- 
tice.— Nisi  prius  court  must  *-*cessarlly  exer- 
cise sound  discretion  In  respect  to  latitude  to 
be  allowed  In  sifting  testimony  of  witness,  by 
rigid  and  often  prolix  examination.  In  cross- 
examination  of  an  adverse  witness,  who  be- 
trays an  evident  bias  for  party  calling  him.  or, 
on  examination  in  chief  of  reluctant  witness, 
called  by  party  himself,  court"  should  exercise 
sound  discretion  in  properly  relaxing  rule  so 
as  to  promote  ends  of  Justice.— Br umaglm  vs. 
Bradshaw.  39  Cal.  24,  88. 

As  to  curtalliBg  cress-examlBatlOB  «9oa  Im- 
matertal  and  Irrelevant  ntattera  when  the 
cross-examination  runs  Into  mere  repetition  of 
questions  already  asked,  see  ante  S  2044  and 
note  par.  6. 

109.  Each  of  9artlee»  althootfli  ninneronSf 
may  cross-examine. — One  party  to  proceeding 
In  nature  of  an  action  to  determine  heirship 
cannot  be  rightfully  precluded  from  cross- 
examining  hostile  witness  as  to  certain  mat- 
ter, upon  ground  that  another  party  had  pre- 
viously examined  him  as  to  that  matter. 
Under  such  proceedings  (§1664  ante)  each 
person  who  appears  and,  either  by  complaint 
or  answer,  sets  up  a  claim  of  heirship,  etc.. 
peculiar  to  himself.  Is  an  actor,  and  has  a 
separate  and  Independent  right  to  conduct  his 
case  according  to  his  own  Judgment,  Including 
right  to  ask  proper  questions  of  witnesses  of 
hostile  parties.  Of  course,  In  such  proceed- 
ing, when  there  are  numerous  parties,  court 
could,  in  Its  discretion,  prevent  frequent  and 
apparently  useless  repetition  of  same  ques- 
tions by  different  parties.— Estate  of  Kasson, 
127  Cal.  496,  606,  69  Pac.  Rep.  950. 

110.  BRROR  IN  BXCIiUDINO  <|,UBSTION»— 
Cvred  by  snbseqnent  testimony.— Error  In  ex- 
cluding questions  on  cross-examination  Is 
cured  where  witness  thereafter  testifies  fully 
as  to  matters  thus  sought  to  be  brought  out.— 
Hill  vs.  McCoy,  1  Cal.  App.  169,  162.  81  Pac. 
Rep.   1015.  ' 

111.  Error  In  excluding  testimony  of  a  wit- 
ness on  direct  examination  is  cured  by  admis- 
sion  of  same   testimony   upon   cross- examina- 


tion.—Kellam  vs.  Brode,  1  CaL  App.  816,  818, 
319,  82  Pac  Rep.  218. 

112.  An  error  of  court  In  refusing  to  per- 
mit counsel  for  defendant,  on  cross-examina- 
tion of  plalntlfC,  to  prove  when  he  received 
certain  letters  of  defendant,  which  he  pro- 
duced and  offered  In  evidence,  Is  cured  by  ac- 
tion of  court  after  tr^al  closes  In  offering  to 
open  case  and  permit  defendant  to  put 
proffered  questions,  although  such  offer  be 
refused  by  defendant,  unless  case  shall  be 
opened  generally  for  reception  of  testimony.-^ 
Bergtholdt  vs.  Porter  B.  Co.,  114  Cal.  681,  690, 
46  Pac  Rep.  788. 

lis.  Snbseqnent  testimony  mvst  fnlly  cover 
exelnded  questions. — Injury  caused  by  ruling 
In  refusing  to  permit  question  asked  on  cross- 
examination  of  witness  as  to  whether  he  had 
not  threatened  to  kill  defendant.  Is  not  cured 
by  proof  elsewhere  that  witness  was  un- 
friendly. Degree  of  hostility  Is  Important.— 
Lange  vs.  Schoettler,  116  Cal.  888,  898,  47  Pac. 
Rep.  189. 

114.  HYPOTHBTICAIi  dinBDSTIONS  pro- 
pounded to  expert  witnesses,  on  cross-exam- 
ination, must  be  confined  to  facts  appearing  In 
evidence;  and  If  they  assume  facts  not  In 
evidence,  they  are  properly  excluded. — Roche 
vs.  Baldwin,  143  Cal.  186,  191,  76  Pac.  Rep.  956. 

.  116.  Hypothetical  questions  cannot  be  asked 
on  cross-examination  concerning  matters  not 
Inquired  into  upon  direct  examination  of  wit- 
ness.—Verdelli  vs.  Oray's  H.  C.  Co.,  116  Cal. 
617,  626,  47  Pac  Rep.  864. 

116.  It  Is  not  error  for  court  to  exclude, 
on  cross-examination  of  an  expert  medical 
witness,  hypothetical  question  not  based  upon 
evidence  In  case;  thus,  where  there  is  no  evi- 
dence that  deceased,  after  receiving  wounds 
Infilcted  on  him,  drank  alcoholic  liquor,  or  any 
statement  of  counsel  propounding  question 
that  he  expects  to  prove  that  deceased  did 
drink  alcoholic  liquor  after  he'  was  wounded, 
the  following  question  was  properly  excluded 
by  court:  "Suppose  that  party  had  wound  in- 
filcted upon  him,  and  after  that  wound  had 
been  Infilcted  the  party  drank  excessively  of 
alcoholic  liquor,  would  that  have  any  effect, 
or  would  that  produce  blood  poisoning?"— 
People  vs.  Dunne,  80  Cal.  84,  86,  87,  21  Pac. 
Rep.  1180. 

117.  If  theory  upon  which  hypothetical 
question  asked  on  direct  examination  does  not 
accord  with  that  of  defendant  as  to  effect  of 
evidence,  it  Is  privilege  of  latter  on  cross- 
examination  to  put  to  witness  questions 
formulated  upon  his  theory  of  case  and  take 
opinion  of  witness  thereon,  leaving  to  Jury 
question  as  to  which  theory.  If  either.  Is  war- 
ranted by  evidence.— People  vs.  Hill,  116  Cal. 
562,  667,  48  Pac.  Rep.  711. 

As  to  framing  hypothetical  qneatlons,  see 
note  68   Am.   Rep.   807-809. 

118.  IMFEACHBIBNT  —  liSylng  fonndatlon 
for  by  eross-examlnatlon. — On  cross-examina- 
tion of  defendant  In  criminal  prosecution, 
foundation  may  be  laid  for  Impeaching  him  in 
same  manner  as  it  may  in  case  of  other  wit- 
nesses.—People  vs.  Walker,   140  Cal.   153,   165, 
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166.  73  Pac.  Rep.  881.  See  People  vs.  Dennis, 
89  Cal.  625.  634. 

119.  Plaintiff  may  be  cross-examined  con- 
cerning sworn  statements  or  admissions  made 
In  another  action  or  proceeding:.— Moran  vs. 
Abbey,  63  Cal.  66,  68. 

A«  to  Impeachment  of  wttneMes,  see  post 
SS  2049.   2061-2053  and  nptes. 

As  to  laying  foundation  for  Impeaehment, 
see    post    8  2062    and    note    pars.    20-46. 

lao.  INSTRUMKNTS  IN  WRITING  —  Re- 
ferred to  by  witness  may  be  Introdnced.— In 
case  where  It  was  disputed  matter  of  fact 
whether  note  and  mortgage  drawn  up  in  name 
of  daughter  for  money  advanced  by  her 
father  were  so  made  for  purpose  of  giving 
sum  of  money  involved  to  daughter  or  merely 
for  purpose  of  griving  her  appearance  of 
financial  standing,  and  where  witness  on  direct 
examination  in  behalf  of  father  testified  that 
he  drew  papers  at  dictation  of  father,  and  had 
before  that  drawn  up  for  him  some  deeds 
to  another  daughter,  and  granddaughter, 
daughter's  attorney  may,  in  connection  with 
cross-examinaUon  of  such  witness,  introduce 
deeds  referred  to  in  evidence  and  Identified, 
together  with  letter  In  relation  thereto. 
They  properly  constitute  portion  of  cross- 
examination  of  such  witness.— Spltler  vs. 
Kaedlng,  133  Cal.  500,  603.  604,  66  Pac.  Rep. 
1040. 

lai.  OBJECTION  TO  <^UBSTION  ON  CROSS- 
fiSXAMINATION— Most  be  raised  at  trial  and 
not  for  first  time  in  appellate  court— Watrous 
vs.  Cunningham,  71  Cal.  80,  32.  11  Pac.  Rep. 
811. 

122.  It  is  not  permissible,  where  question 
asked  is  not  objectionable  on  ground  stated 
at  trial,  for  party  assigning  error  to  urge 
another  ground  of  objection  in  appellate 
court.— People  vs.  McCauley.  46  Cal.  146,  148. 

123.  If  questions  asked  of  witness  by  court, 
upon  cross-examination,  and  if  rulings  of  court 
concerning  questions  asked  by  counsel  on 
cross-examination,  are  objectionable,  party 
should  object  at  time  and  take  exception.  It 
Is  too  late  to  raise  such  questions  on  appeal.— 
People  vs.  Bishop,  134  Cal.  682-686,  686.  66 
Pac.  Rep.  976. 

124.  PRITII4IOGEI  OF  WITNB88.— Party  has 
right  to  object  to  any  questions  on  cross- 
examination  which  tend  to  weaken  evidence 
of  witness  on  direct  examination,  and  which 
are  improper,  without  reference  to  question 
whether  witness  might  also  refuse  to  answer 
on  ground  of  privilege.  If  questions  be 
pertinent,  right  to  object  to  them,  or  to  refuse 
to  answer,  on  ground  of  privilege  of  witness, 
would  rest  with  witness  alone;  but  if  question 
be  not  pertinent,  it  is  subject  to  objection  of 
party.— Sharon  vs.  Sharon,  79  Cal.  638,  676,  22 
Pac.  Rep.  26.  131. 

129.  Party  as  witness.— When  defendant 
becomes  witness  in  his  own  behalf  he  sub- 
jects himself  to  all  rules  regulating  examina- 
tion and  cross-examination  of  witnesses.  His 
privilege  is  no  gfreater  than  that  of  any  other 
witness.  He  drops,  for  time  being,  character 
of  party,  and  takes  on  that  of  witness.— Clark 
vs.  Reese.  36  Cal.  89.  96. 


As  to  vHvUege  of  wltnee%  see  post  9  2066 
et  seq.  and  notes. 

UO.  <|,UBSTION  ASSUMING  FACTS  — Ins- 
proper. — Question  on  cross-exajnination  whicb 
assumes  facts  that  do  not  appear  in  evidence 
is  improper,  and  objection  thereto  should  be 
Sustained.- Bushnell  vs.  Simpson,  119  Cal.  6S8. 
662,  61  Pac.  Rep.  1080. 

127.  Question  on  cross-examination  which 
assumes  that  witness  admitted  as  fact  what  he 
denied,  is  unfair  and  improper.— Hand  vs. 
Scodelettl.  128  CaL  674,  676.  61   Pac.  Rep.   S73. 

128.  RBVIBRSAL  FOR  BRROR  IN  RUL- 
ING  RELATING  TO   CROSS-BXAMINATION.— 

Power  of  cross-examination  Is  one  of  most 
efficacious  tests  known  to  law  for  discovery 
of  truth.  To  deprive  defendant  of  this  right 
in  proper  case  and  in  regard  to  material 
matter,  and  when  cross-examination  is  confined 
within  general  scope  of  direct  examination, 
is  error  for  which  Judgment  will  be  reversed.— 
People  vs.  Weai-lake,  124  Cal.  462.  457.  57  Pac 
Rep.  466.  >  ^^^'^  *"  *^.  Roadhouse.  86  Cal.  680. 
684.  686.     Ixed  f  **   •*«^ 

129.  Wher€n  prosecuting  witness  testified 
that  only  cause  of  assault  upon  him,  so  far 
as  he  knew,  was  that  he  was  present  on 
previous  occasion  when  defendant,  with  several 
other  Chinese,  came  to  theater  and  assaulted 
white  doorkeeper;  that  he  (witness)  wit- 
nessed affair,  and  subsequently  gave  names  of 
those  engaged  In  it  to  ofllcers.  which  resulted  / 
in  arrest  of  assailants,  and,  on  cross-examina- 
tion, when  asked  whether  defendant  was 
among  parties  that  assaulted  that  doorkeeper, 
replied  "yes,  sir;  he  had  something  to  do  with 
it  too,"  defendant  should  be  permitted  to  ask 
in  detail  what  he  did  do.  The  refusal  to  per- 
mit such  cross-examination  is  error  suflldent 
to  require  reversal  of  Judgment  of  conviction.— 
People  TB.  Un  Dong,  106  Cal.  83.  86,  39  Pac. 
Rep.  12. 

ISO.  Brror  miist  aflrmatlvely  appear  la 
appeal  reeord. — Judgment  will  not  be  reversed 
on  appeal  because  of  questions  asked  of  de- 
fendant on  cross-examination,  where  record 
does  not  contain  all  of -his  testimony  on  direct 
examination,  and  where  careful  review  of  scope 
of  his  testimony  as  shown  by  record  given 
in  his  examination  in  chief  leads  to  con- 
clusion that  questions  propounded  to  him  on 
cross-examination  are  within  rules  of  proper 
cross-examination,  or  are  unproductive  of  In- 
Jury.  Brror  must  afllrmatively  appear  and 
will  not  be  presumed.- People  vs.  Ebanks.  117 
Cal.  662,  663,  49  Pac.  Rep.  1049,  40  L.  R  A 
269. 

181.  Brrora  not  prejvdlelal  are  dlaregarded. 
— ^Although  question  on  cross-examination  may 
be  improper,  if  answer  thereto  can  cause  no 
injury  to  appellant,  the  allowing  of  such 
question  is  not  prejudicial  error.— Partridge  vs.. 
Shepard,  71  Gal.  470,  474.  476,  12  Pac.  Rep.  480; 
Barnhart  va.  Fulkerth,  98  Cal.  497,  498,  89  Pac 
Rep.  60. 

182.  Refusal  to  permit  questions  to  witness 
on  cross-examination  which  would  tend  to 
show  unfriendliness  between  himself  and  one 
of  parties,  or  bias  against  such  party,  is  not 
prejudicial   error,   where  witness   has   already 
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testified  that  he  waa  biased  towards  or  un- 
friendly with  such  party.— Anderson  vs.  Black, 
70  Cal.  226,  229,  11  Pac.  Rep.  700;  Tonlnl  vs. 
Cevasco,  114  CaL  266,  269,  270,  46  Pac  Rep. 
lOS. 

138.  In  action  In  the  nature  of  assumpsit, 
plaintiff,  while  testifying  In  his  own  behalf, 
produced  written  statement  of  accounts  be- 
tween himself  and  defendant,  which  he  said 
he  had  made  nearly  a  year  before  the  trial. 
Statement  was  marked  "Plaintiff's  Exhibit  1." 
Defendant's  question  on  cross-examination, 
"What  were  your  feelings  toward  defendant  at 
time  you  made  plaintiff's  exhibit  one?"  was 
objected  to  and  objection  sustained  by  the 
trial  court.  It  was  held  by  supreme  court 
that  this  ruling,  although  erroneous,  was 
harmless  as  it  must  have  apeared  to  the  Jury 
that  feelings  of  plaintiff  and  defendant  towards 
each  other  were  hostile  at  time  of  trial,  and 
that  such  fact  was  doubtless  considered  by 
jury  in  estimating  credibility  of  plaintiff's 
testimony.— Salle  vs.  Mayer,  91  CaL  166,  167, 
168,  27  Pac.  Rep.  613. 

See  par.  67  this  note. 

134.  Exclusion  of  letter  relating  to  collateral 
matters  and  which,  so  far  as  it  contains  any- 
thing Illustrating  relations  between  defendcuit 
and  one  alleged  to  be  his  agent,  and  their 
mode  of  doing  business.  Is  repetition  of  oral 
testimony,  is  not  prejudicial  error. — Buckley 
vs.  .Sllverberg,  113  CaL  643,  680,  681,  46  Pac 
Rep.  804. 

13S»  Injury  presumed  to  result  froMi  error. — 
Error  in  refusing  to  permit  proper  cross- 
examination  is  prima  facie  injury  to  party 
against  whom  it  is  made,  and  it  rests  with 
other  party,  on  appeal,  clearly  to  show,  not 
that  probably  no  harm  was  done,  but  that  none 
could  have  been,  or  was,  done  by  error. — Stone 
vs.  Feather  R.  &  O.  W.  Co.,  14  CaL  18,  25. 

136.  Where  court  has  made  erroneous  rul- 
ings refusing  to  permit  cross-examination  by 
defendant  which  would  tend  to  show  relations 
of  witnesses  to  parties,  defendant  must  be  pre- 
sumed to  have  been  injured  by  them,  unless 
It  clearly  and  affirmatively  appears  that  he 
was  not,  and  It  follows  that  Judgment  and 
order  denying  new  trial  should  be  reversed.-^ 
People  vs.  Furtado,  67  CaL  345,  347. 

187.  Improper  question  asked  on  cross-ex- 
amination Is  not  ground  for  reversal  where 
question  is  withdrawn  on  suggestion  by  court 
of  its  impropriety,  and  no  wilful  attempt  to 
injure  defendant  by  mere  asking  of  question 
is  apparent. — People  vs.  Ward,  106  CaL  336,  840, 
38   Pac.  Rep.   945. 

138.  Error  in  sustaining  question  asked  of 
plaintiff's  witness  on  cross-examination  cannot 
be  regarded  as  prejudicial  error  where  defend- 
ant was  afterwards  permitted  to  testify  fully 
in  relation  to  subject-matter  of  such  question, 
and  his  testimony  appears  to  have  been  re- 
garded as  fully  proving  that  particular  matter. 
—San  Joaquin  V.  B.  vs.  Bours,  78  CaL  200,  201, 
14  Pac  Rep.  673. 

U9.     RIGHT    OF    CROSS-BXAMIlfATION    is 

one   of   most    important   privileges    pertaining 
to  trial  of  issue  of  fact.     It  exists,  and  ought 
to  exist,  in  great  latitude,  for  it  is  only  effect- 
a  C.  P.^166 


ive  shield  against  perjury,  and  only  sure 
means  of  eliciting  whole  truth.— Jackson  vs. 
Feather  R.  &  O.  W.  Co.,  14  CaL  18.  24;  Neal 
vs.  Neal,  68  CaL  287,  288;  People  vs.  Strong, 
30  Cal.  151,  169. 

140.  Wspla  nation  of  direct  teatiniOBy. — In 
prosecution  for  murder,  crime  being  committed 
during  affray  of  rival  Chinese  societies,  police 
officer  testified  -that  subsequent  to  killing  he 
arrested  X^ee  Sam,  an  active  friend  of  deceased 
upon  night  of  killing,  for  carrying  concealed 
weapons,  and  found  upon  him  two  large  pistols. 
The  prosecution  then  asked  officer  if  he  swore 
to  complaint,  or  prosecuted  Lee  Sam  for  carry- 
ing weapons.  An  objection  to  question .  was 
overruled,  and  officer  said  he  did  not  know 
whether  or  not  be  swore  to  complaint,  but  that 
charge  was  subsequently  dismissed.  On  appeal 
this  ruling  was  assigned  as  error,  and  court 
held  that  it  was  not  clear  that  evidence  of 
police  officer  in  first  instance  was  material  to 
case  at  bar,  but  if  material  opposing  side  had 
right  to  explain  it. — People  vs.  Chin  Hane,  108 
Cal.    597,    603,    604,    41    Pac.    Rep.    697. 

141.  Object  of  cross-examination  is  to  test 
credibility,  knowledge,  and  recollection  of  wit- 
ness as  to  his  testimony  on  direct  examination. 
— Sharp  vs.  Hoffman,  79  CaL  404,  408,  21  Pac. 
Rep.   846. 

142.  Object  of  all  examinations  is  to  elicit 
whole  truth,  and  not  part  of  it. — People  vs. 
O'Brien,  66  Cal.  602,  606,  6  Pac  Rep.  605. 

As  to  object  of  cross-examination,  see  note 
by  Robert  Desty,  12  U  R.  A.  693. 

14S.  SCOPE  OF  CROSS-EXAMINATION.— 
Witness  can  be  Interrogated  on  cross-examina- 
tion as  to  any  matter  which  has  bearing 
directly  or  Indirectly  upon  any  portion  of  his 
testimony  on  direct  examination. — Sharp  vs. 
Hoffman,  79  CaL  404,  408.  21  Pac.  .Rep.  846. 

144.  It  is  always  proper  to  cross-examine 
witness  fully  as  to  all  facts  and  circumstances 
connected  with  matter  stated  in  his  direct 
examination. — People  vs.  Westlake,  124  Cal.  462, 
469,  57  Pac  Rep.  465. 

145.  Where  plaintiff  in  action  for  damages 
for  personal  injury  testifies  on  direct  examina- 
tion as  to  injury  and  pain  suffered  by  her 
Immediately  thereafter,  it  is  proper  on  cross- 
examination  to  ask  whether  she  called  doctor 
right  after  Injury. — ^McFadden  vs.  Santa  Ana 
O.  &  T.  S.  R.  Co.,  87  CaL  464,  469,  25  Pac  Rep. 
681,  11  Ll  R.  A.  252. 

146.  Everything  which  will  tend  to  rebut 
facts  testified  to  by  party  to  action,  or  dispute 
inference  that  may  be  drawn  from  his  direct 
testimony,  is  admissible  on  cross-examination. 
Thus,  In  action  brought  by  plaintiff  to  recover 
money  loaned  to  defendant  where  plaintiff 
claims  that  promise  to  repay  was  unconditional, 
while  defendant,  admitting  loan,  claims  that 
money  was  advanced  for  purpose  of  paying 
expenses  of  soliciting  for  insurance  company 
represented  by  plaintiff,  and  that  money  was 
to  be  repaid  by  defendant  when  sufficient  com- 
mission had  been  earned  by  him  for  that 
purpose,  and  every  Intendment  of  plaintiff's 
testimony  Is  to  effect  that  money  was  advanced 
without  any  conditions  as  to  payment,  although 
he  does  hot  specifically  so  state  on  direct  ex- 
amination, it  is  proper,  on  cross-examination. 
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to  ask:  "How  many  agrencles  have  you  em- 
ployed during  last  Ave  years  that  have  received 
loans  from  you  and  ^hose  commissions  have 
not  covered  amount  of  loan?"  Plaintiff  in  such 
action  would  come  under  general  rule  that 
witness  may  be  asked  on  his  cross-examina- 
tion any  question  which  tends  to  test  his  ac- 

i    curacy,    veracity,    or    credibility.^Keeron    vs. 

^    Carbone,  1  Cal.  App.  295,  298. 

I        As  to  testing  competency  and  credibility  of 

•j    witness,  see  pars.  13-22,  26-96  of  this  note. 

As   to  scope   of   cross-examination,   see   note 

J    by  Robert  Desty,  12  L.  R.  A.  693,  694. 

J  147.  Conduct  inconsistent  with  direct  testi- 
mony is  proper  subject  of  cross-examination.-^ 
People  vs.  Gallagher,  100  Cal.  466.  474,  36  Pac. 
Rep.  80;  People  vs.  Bidleman,  104  Cal.  608,  616, 
38  Pac.  Rep.  602. 

148.  Defendant  in  criminal  case. — General 
rule  applicable  to  cross-examination  of  witness 
is  that  he  may  be  cross-examined  as  to  any 
facts  and  circumstances  connected  with  matters 
testified  to  by  him  on  his  direct  examination. 
This  rule  is  applicable  to  examination  of  wit- 
ness testifying  in  criminal  or  civil  action. 
Under  this  rule,  it  has  invariably  been  held 
that  defendant  testifying  in  his  own  behalf 
may,  on  cross-examination,  be  questioned  as 
to  any  matters  connected  with  facts  to  which 
he  testified  in  his  direct  examination,  or  any 
matter  tending  to  show  bias  against  party 
conducting  examination,  or  as  to  whether  he 
has  been  previously  convicted  of  certain 
criminal  offenses.— People  vs.  O'Brien,  66  Cal. 
602,  604.  606.  6  Pac.  Rep.  696. 
As    to    cross-examination    of    defendant    In 

.  criminal  cause,  see  KERR'S  CYC.  PEN.  CODE 
S  1323  and  note  pars.  68-108. 

140.  Defense  cannot  be  introduced  by. — 
Questions  asked  plaintiff's  witnesses  on  cross- 
examination,  not  for  purpose  of  testing  cor- 
rectness of  their  testimony  In  chief,  but  for 
purpose  of  drawing  out  facts  which  are  mat- 
ters of  defense,  are  not  proper  cross-examina- 
tion.—Story  vs.  Nidlffer,  146  Cal.  649,  651.  80 
Pac.  Rep.  692.  See  Roche  vs.  Baldwin,  148  CaL 
186,  190,  76  Pac.  Rep.  966. 
See  ante  S  2042  and  note  par.  S. 
150.  Party  who  has  not  opened  his  own 
case  will  not  be  permitted  to  introduce  it  to 
Jury  by  cross-examining  witness  of  adverse 
party,  though  after  opening  It,  he  may  recall 
witness  for  that  purpose. — ^Haines  vs.  Snedigar, 
110  CaL  18,  22.  42  Pac.  Rep.  462. 

161.  ''Party  who  has  not  opened  Ills  own 
case  will  not  be  allowed  to  Introduce  It  to 
jury  by  cross-examining  witness  of  adverse 
party;  though,  after  opening  it,  he  may  cross- 
examine  him  for  that  purpose"  (Qreenleaf, 
$447).  This  doctrine  goes  no  further  than 
this:  That  if  defendant  sets  up  defense  not 
necessarily  involved  In  denial  of  plaintiff's 
case,  but  consisting  of  new  matter,  then  such 
defendant  must  wait  until  after  his  opening 
before  he  offers  proof  of  this  new  matter.  The 
rule  is  wholly  different  when  all  defendant, 
on  cross-examination,  wishes  to  disprove,  by 
plaintiff's  witness,  is  the  very  case  that  wit- 
ness has  made. — Jackson  vs.  Feather  R.  &  O. 
"W.  Co..   14  Cal.  18.  28.  24. 

As  to  introducing  defense  by  cross-examina- 


tion, see  notes  66  Am.  Dee.  418;  66  Am.  Dee 
669. 

IBX  Same— flSxeept  where  botli  sides  fcmnded 
on  same  facts. — It  Is  not  always  easy  to  deter- 
mine precise  point  beyond  which  cross-exam- 
ination should  not  be  allowed  to  proceed.  The 
general  rules  upon  subject  are  plain  enough; 
but  difficulty  lies  In  Just  application  of  them 
to  given  cases.  Thus,  it  Is  well  settled  that 
witness  cannot  be  cross-examined,  if  objec- 
tion is  made,  except  as  to  facts  and  circum- 
stances connected  with  matters  testified  to  by 
him  on  his  direct  examination.  But  it  is  some- 
times difiSicult  to  say  whether  or  not  given  fact 
or  circumstance  is  connected  with  matter 
previously  stated  by  him  In  sense  of  this 
rule.  If  broadest  latitude  be  given  to  rule, 
cross-examination  might  extend  to  whole  case, 
for  all  facts  of  the  case  may  be  said  to  have 
a  certain  connection  with  each  other.  This 
rule  is,  therefore,  qualified  by  another,  which 
is  equally  well  settled.  It  is,  that  party  who 
has  not  yet  opened  his  own  case  cannot  be 
allowed  to  introduce  it  by  cross-examination 
of  witness  of  his  adversary.  It  frequently 
happens  that  both  sides  of  case  stand,  in  part, 
upon  common  territory,  and  are  founded  In 
part  upon  same  or  cognate  facts.  In  such 
cases  it  Is  impossible  to  adhere  strictly  to 
one  rule  without  violating  the  other,  for  ques- 
tion put  might  apply  equally  to  new  matter 
and  to  matter  already  stated,  or  at  least 
It  may  be  diffloult  to  decide  whether  It  does 
or  does  not.  Where  such  are  the  conditions, 
the  course  to  be  pursued  must  inevitably  be 
left  to  discretion  of  trial  Judge,  and  his  rul- 
ing cannot  be  regarded  as  legitimate  subject 
for  bill  of  exceptions. — Thornton  vs.  Hook,  86 
Cal.  228,  227,  228. 

1S8.     Instances  of  proper  eross-exantlnatlon. 

— ^Where  plaintiff  sets  up  his  right  to  property 
by  virtue  of  bill  of  sale,  which  is  shown  to 
be  mortgage,  defendant  has  right  on  cross- 
examination  to  show  that  mortgage  has  been 
satisfied.  Such  proof  is  not  concerning  new 
matter. — Chenery  vs.  Palmer,  6  Cal.   131,   188. 

164.  In  action  to  recover  damages  for  over- 
flow or  leakage  of  water  from  ditch  belong- 
ing to  defendant,  it  flowing  upon  and  injuring 
mining  claims  of  plaintiff,  where  witness  for 
plaintiff  had  testified  to  seeing  water  "splash- 
ing over  the  flume,"  defendant  may  on  cross- 
examination  ask  him  whose  water  it  was  that 
he  saw  splashing  over  the  flume.  In  such 
cross-examination  everything  in  regard  to 
water,  the  quantity,  force,  the  quality,  the 
times,  the  ownership,  where  the  water  came 
from,  how  It  was  conducted  or  let  off.  and  who 
turned  it  in.  Is  proper  and  germane  to  such 
question  asked  on  direct  examination. — Jack- 
son vs.  Feather  R.  &  O.  W.  Co.,  14  Cal.  18.  24. 

169.  in  action  wrought  to  recover,  as  being 
plaintiff's  separate  property,  cattle  taken  by 
defendant  on  attachment  against  plaintiff's 
husband,  latter  testifying  as  witness  for  plain- 
tiff, stated  that  he  managed  property  as  agent 
of  his  wife.  On  cross-examination  witness  was 
asked:  "What  was  understanding  between 
yourself  and  Newman  (the  attaching  creditor) 
relative    to    attaching   these   cattle   Just   prior 
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to  commencement  of  attachment  sultr'  This 
question  was  held  to  be  legitimate  cross- 
examination,  either  to  show  that  he  was  act- 
ins  as  aRent  of  plaintiff  In  management  of 
property,  or  to  lay  foundation  for  his  im- 
peachment—Stelnburg  vs.  Meany,  63  Cal.  425, 
426.   427. 

166.  Defendant,  who  has  testified  that  his 
signature  to  instrument  under  which  plaintiff 
claims  title  to  land  in  dispute  was  not  genuine 
may,  on  cross-examination,  be  given  document 
which  purports  to  have  been  signed  by  him, 
and  which  had  been  used  in  case  for  com- 
parison, and  being  directed  to  look  at 
signature  to  state  whether  or  not  it  is  his  gen- 
uine signature. — Neal  vs.  Neal,  58  Cal.  2S7,  288. 

167.  Where  plaintiff  has  sought  to  prove  on 
direct  examination  by  one  of  its  directors  as 
witness  that  it  had  used  water  without  inter- 
ruption through  certain  channels,  it  is  proper 
on  cross-examination  of  such  witness  to  ask 
question:  "As  director  of  the  company,  you 
understood  and  learned  by  your  agents  that 
the  diversion  of  water  had  been  interrupted, 
didn't  you?"— Last  Chance  W.  D.  Co.  vs.  Hell- 
bron,  86  Cal.  1,  21,  26  Pac.  Rep.  623. 

158.  An  expert  medical  witness  who,  on 
his  direct  testimony  on  behalf  of  plaintifT,  in 
action  for  damages  for  personal  injuries,  states 
that  he  visited  plaintifC  about  two  weeks  after 
injury  In  consultation  with  H.,  the  attending 
physician,  and  further  testifies  that  he  ex- 
amined patient  as  to  her  condition  at  that 
time  and  as  to  probable  causes  of  her  ail- 
ments, may,  on  cross-examination,  be  asked 
what  was  the  determination  by  himself  and 
attending  physician  at  consultation  as  to  what 
was  the  serious  thing  to  attend  to,  and  as 
to  what  was  the  treatment  advised  then. — 
McFadden  vs.  Santa. Ana,  O.  &  T.  S.  R.  Co., 
87  Cal.  464,  470,  26  Pac.  Rep.  681.  11  L.  R.  A. 
262. 

169.  It  is  proper  on  cross-examining  wit- 
ness as  to  market  values  to  show  that  he  had 
at  some  prior  time  entertained  different  opin- 
ion as  to  value  of  the  property.— San  Diego  L. 
&  T.  Co.  vs.  Neale,  88  CaL  60,  67,  26  Pac  Rep. 
977,   11   L.  R  A.  604. 

160.  Where  plaintifC  has  testified  to  value 
of  goods  destroyed,  for  which  he  seeks  com- 
pensation, it  is  proper  on  cross-examination 
to  ask  him  how  much  the  goods  cost  accord- 
ing to  invoice.  Exclusion  of  answer  to  such 
question  would  be  error.— Kahn  vs.  Triest 
Rosenberg  C  Co.,  139  Cal.  840,  346,  73  Pac 
Rep.  164. 

161.  Defendant's  witness  who  had  said  on 
his  examination  In  chief:  "I  heard  of  his  being 
robbed  on  the  24th  day  of  February,"  may  on 
cross-examination  be  asked:  "How  do  you 
know  he  was  robbed  that  evening?" — People 
vs.  Paterson,  124  Cal.  102,  104,  66  Pac.  Rep.  882. 

162.  Where  some  of  defendant's  witnesses. 
In  action  to  recover  damages  for  personal  in- 
juries caused  by  a  car  operated  by  defendant 
railroad  company,  have  testified  to  rate  of 
speed  of  car,  they  may,  on  cross-examination, 
be  asked  as  to  the  distance  between  certain 
points  on  company's  line  and  schedule  time 
for    that    run.     Such    question    is    preliminary 


and  within  range  of  legitimate  cross-examina- 
tion, although  it  may  tend  to  show  that  to 
make  schedule  time,  car  would  have  to  trave* 
at  an  average  rate  of  speed  greater  than  that 
testified  to  by  witness.  Such  examination 
can  cause  no  injury  to  defendant  where.  In 
each  case,  witness  testified  that  while  cars 
might  travel  at  higher  rate  of  speed  than 
eight  miles  an  hour  without  limits  of  city, 
within  limits  of  city,  and  upon  this  particular 
occasion,  at  time  of  accident,  that  was  their 
rate  of  speed. — Cook  vs.  Los  Angeles  &  P.  E. 
R.  Co.,  134  Cal.  279,  280,  281.  66  Pac.  Rep.  806. 

168.  Where  witness  on  direct  examination 
has  made  certain  statements  tending  to  show 
that  he^  dealt  with  defendant  as  agent  of 
plaintiffs,  it  is  proper  cross-examination  to 
ask  him  what  he  said  on  that  subject. — Brown- 
lee  vs.  Reiner,  147  Cal.  641,  647,  82  Pac.  Rep. 
824. 

164.  In  prosecution  for  burglary,  where  it 
appeared  from  evidence  that  prosecuting  wit-' 
ness  was  Inmate  of  house  of  ill  repute,  and 
where,  on  direct  examination  of  defendant, 
there  was  an  evident  attempt  to  make  it  ap- 
pear that  prosecuting  witness,  when  informed 
by  defendant  of  his  intended  marriage,  be- 
came enraged,  and  that  subsequent  accusation 
against  him  was  result  of  her  Jealous  resent- 
ment, and  where  he  testified  fully  as  to  hap- 
penings, conduct,  and  conversations  at  that 
house,  prosecution  had  right  to  cross-examine 
him  as  to  any  matter  or  period  of  time  em- 
braced in  his  direct  examination,  including 
his  engagement  and  his  failure  to  take  his 
trunk  from  that  house.  It  was  competent  to 
test  his  credibility  by  asking  questions  to 
show  that  there  was  no  engagement  or 
thought  of  marriage  at  time  he  said  he  told 
prosecuting  witness  of  his  impending  mar- 
riage.— People  vs.  Davis,  1  Cal.  App.  8,  11,  16. 
81  Pac  Rep.  716. 

16B.     Must  relate  t«  cxamlnatloA  In  chief.— 

Witness  may  be  cross-examined  only  upon 
subject  concerning  which  he  has  testified  on 
direct  examination. — Thornburgh  vs.  Hand,  7 
Cal.  664,  561;  Aitken  vs.  Mendenhall,  26  Cal. 
212,  218;  McFsulden  vs.  Mitchell,  61  Cal.  148. 
149;  Hartman  vs.  Rogers,  69  Cal.  643,  646,  11 
Pac.  Rep.  581;  Anderson  vs.  Black.  70  Cal.  226, 
228.  11  Pac.  Rep.  700;  Verdelli  vs.  Gray's 
Harbor  Com.  Co.,  116  Cal.  617.  526.  47  Pac.  Rep. 
364;  Chico  B.  Co.  vs.  Sacramento  T.  Co.,  123 
Cak  178,  184,  66  Pac.  Rep.  780;  People  vs. 
Donnelly.  143  Cal.  394,  899,  77  Pac  Rep.  177. 

166.  Cross-examination  must  relate  to  sub- 
ject-matter of  direct  examination. — People  vs. 
Mead.  146  Cal.  600.  604,  506.  78  Pac.  Rep.  1047. 

167.  Proper  limits  of  cross-examination  are 
determined  by  scope  of  direct  examination, 
and  so  long  as  cross-examination  is  limited 
to  subject-matter  of  the  direct  examination,  it 
is  allowable. — People  vs.  Buckley,  143  Cak  376, 
388,  77  Pac.  Rep.  169. 

168.  Cross-examination  should  not  extend 
to  matters  entirely  foreigrn  to  issues  under 
investigation,  and  which  under  no  aspect  of 
case  can  shed  any  light  upon  it — People  vs. 
Thomson,  92  Cal.  606,  613,  28  Pac.  Rep.  689. 
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169.  It  Is  not  error  to  uphold  objection  to 
question  on  cross-examination  where  it  is  not 
in  explanation  of  anything  called  out  on  direct 
examination.— Wetherbee  vs.  Dunn,  32  Cal.  106, 
108;  People  vs.  Louie  Foo,  112  Cal.  17,  24,  44 
Pac.  Rep.  458. 

170.  Party  has  no  rigrht  to  cross-examine  a 
witness  except  as  to  facts  and  circumstances 
connected  with  matter  stated  in  his  direct 
examination.  If  party  wishes  to  examine  him 
upon  other  matters,  he  has  opportunity  of 
making  witness  his  own,  and  of  calUnfir  him  as 
such  upon  trial. — Landsberger  vs.  Gorham,  6 
Cal.   460.   462. 

171.  Witnesses  who  have  been  charged 
with  being  co-conspirators  with  defendant  in 
planning  and  committing  murder,  when  called 
as  witnesses  for  defendant,  and  examined  by 
him  in  reference  only  as  to  c^lleged  con- 
spiracy, examination  eliciting  nothing  that  is 
not  strictly  and  exclusively  relevant  to  that 
branch  of  the  case,  cannot  on  cross-examina- 
tion be  questioned  generally  as  to  commission 
of  crime.  Their  cross-examination  must  be 
limited  to  question  of  conspiracy.  If  prose- 
cution desires  such  witnesses  upon  other 
branches  of  the  case,  he  must  ask  court  to 
re-open  his  case  and  permit  him  to  make  such 
witnesses  his  own  for  purpose  of  proving  such 
other  facts.  To  permit  such  cross-examina- 
tion where  witnesses  are  hostile,  and,  In 
their  own  defense,  claim  that  murder  was 
committed  alone  by  defendant,  would  be 
prejudicial,  Inasmuch  as  It  would  be  made  to 
appear  that  defendant's  own  witnesses  had 
established  his  gutlt.— People  vs.  PadlUa,  143 
Cal.  168,  162,  76  Pac  Rep.  889. 

172.  Where  district  attorney,  after  com- 
mencing examination  of  witness,  suggests  to 
the  court  his  dissatisfaction  and  surprise  at 
Its  tenor  and  effect,  and  his  entire  want  of 
confidence  in  its  truth  and  refuses  to  ex- 
amine her  further,  defendant  cannot  on  cross- 
examination  ask  her  to  proceed  with  her 
narrative.  The  cross-examination  must  be 
confined  to  matter  which  had  been  elicited 
from  her  on  her  direct  examination. — People 
vs.  Miller,   88   CaL   99,   101. 

178.  Same — Free  mnge  should  be  allowed 
within  proper  limits. — Cross-examination  can- 
not go  beyond  subject-matter  of  evidence  in 
chief;  but  it  ought  to  be  allowed  a  very  free 
range  within  it.  In  order  to  do  this,  witness 
may  be  sifted  as  to  every  fact  touching 
matters  to  which  he  testifies,  so  that  his 
temper,  leanings,  relations  to  parties  to  cause, 
his  Intelligence,  accuracy  of  his  memory,  his 
disposition  to  tell  the  truth,  his  means  of 
knowledge,  his  general  and  particular  ac- 
<jualntance  with  subject-matter  may  be  fully 
tested.  Much  must  be  left  to  discretion  of 
counsel  upon  this  subject. — Jackson  vs. 
Feather  R.  &  G.  W.  Co..  14  Cal.  18.  24;  Harper 
vs.  Lamping,  88  Cal.  641,  648. 

174.  Kspeclally  should  courts  be  liberal  in 
cross-examination  of  witness  who  Is  himself 
party  to  suit— Neal  vs.  Neal.  58  Cal.  287,  288; 
McFadden  vs.  Santa  Ana,  O.  &  T.  S.  R.  Co., 
87  Cal.  464,  470,  26  Pac  Rep.  681,  11  L.  R.  A. 
252. 


17B.  Same — Instancea  of  Improper  examiaa- 
tlon. — It  is  not  cross-examination,  where  wit- 
ness has  testified  that  certain  person  had 
portion  of  block  of  land  assessed  to  him  in  cer- 
tain year,  to  ask  him  to  state  usual  way  of 
selling  property  for  taxes,  and  as  to  certain 
facts  occurring  at  alleged  sale. — ^Wetherbee  vs. 
Dunn,   82  Cal.   106,  108. 

176.  In  action  where  one  of  Issues  devel- 
oped was  mental  competency  of  deceased  per- 
son, an  expert  witness  called  on  behalf  of 
plalntifC  testified  that  he  had  made  post 
mortem  examination  of  body  of  deceased,  de- 
scribed conditions  he  found,  and  expressed 
opinion  that  deceased  must  have  been  of  un- 
sound mind  for  some  years  prior  to  his  death, 
the  mental  condition  resulting  from  slow 
ursemic  poisoning.  B.,  called  as  an  expert 
witness  by  defendant,  gave  testimony  con- 
tradicting deductions  of  plaintiff's  expert 
witness.  On  cross-examination  of  B.  plaintiff 
asked  him  a  hypothetical  question  in  all  re- 
spects similar  to  such  questions  propounded 
to  plaintiff's  witnesses  on  direct  examination. 
This  was  held  not  to  be  proper  cross-examina- 
tion as  answer  of  witness  thereto,  if  it 
sustained  plaintiff's  views,  would  have  con- 
stituted part  of  plaintiff's  case,  which  should 
have  been  made  out  before  she  rested.  Nor 
could  question  be  Justified  as  testing  capacity 
of  the  expert,  for  if  answer  had  been  same 
as  that  given  by  plaintifTs  experts  it  would 
have  strengthened  plaintiffs  afllrmatlve  case: 
and  if  it  had  been  different  It  would  no  more 
tend  to  prove  incompetency  of  such  witness 
than  it  would  tend  to  prove  Incompetency  of 
experts  called  by  plaintiff.— Gridley  vs.  Boggs. 
62   Cal.   190,   200. 

177.  Questions  as  to  consideration  of  a  note 
are  not  proper  on  cross-examination  where 
witness  on  his  direct  examination  had  not 
given  any  testimony  on  that  point. — Braly  vs. 
Henry,   77   Cal.  824,  326.   10  Pac  Rep.   629. 

178.  In  action  for  libel,  it  is  improper  to 
ask  defendant  on  cross-examination  whether 
or  not  alleged  libelous  article  was  true,  wit- 
ness not  .having  on  examination  in  chief  been 
asked  anything  about  truth  of  article. — 
Toninl  vs.  Cevasco,  114  CaL  266,  269.  46  Pac 
Rep.  108. 

179.  Surgeon  who  attended  murdered  per- 
son prior  to  latter's  death  testified  that  he  ex- 
amined the  gunshot  wound  which  caused 
death;  and  also  as  to  his  experience  in  relation 
to  gunshot  wounds  in  the  past,  and  as  to  his 
opinion  as  to  size  of  bullet  which  infilcted  the 
wound  upon  deceased.  This  was  substantially 
the  extent  of  his  testimony.  On  cross-exam- 
ination he  was  asked  as  to  what  occurred  be- 
tween defendant  and  deceased  while  deceased 
was  lying  upon  street  Such  examination  was 
held  to  be  properly  excluded. — People  vs. 
Wong  Chuey,  117  CaL  624,  629,  49  Pac  Rep. 
833. 

180.  In  probate  proceeding  issue  was  as  to 
whether  appellant  had  been  married  to  de- 
ceased by  contract  marriage.  Respondents' 
claim  was  that  there  was  neither  marriage  nor 
meretricious  relations;  and  that  whole  claim 
wa^  without  any  semblance  of  truth,  and  was 
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corrupt  Bcheme  pure  ftnd  simple,  concocted 
after  death  of  deceased,  an  old  man,  by  which 
to  secure  possession  of  his  property.  On 
cross-examination,  by  respondents,  of  father 
of  alleged  widow,  he  was  examined  under  ob« 
jection  in  regard  to  a  book  written  by  his 
wife,  which  book  was  shown  to  be  hlshly 
immoral,  and  had  been  suppressed  by  the 
Society  for  the  Suppression  of  Vice.  It  was 
shown  by  him  that  this  book  had  been  read 
by  his  daughter,  the  alleged  widow,  and  the 
book  was  admitted  in  evidence.  Respondents 
claimed  this  to  be  proper  cross-examination 
because  on  direct  examination  witness  had 
testifled  that  he  had  bestowed  all  he  could 
in  way  of  care  over  the  books  and  education 
of  his  daughter,  and  that  this  testimony  con- 
tradicted his  testimony  on  direct  examination. 
The  supreme  court  held  it  to  be  inadmissible, 
saying  that  fact  that  the  stepmother  wrote  an 
Immoral  book  and  that  appellant,  her  daughter, 
read  it,  shed  no  light  upon  all-important  issue 
in  the  case,  namely,  marriage  or  no  marriage, 
and  that  it  did  not  contradict  testimony  of  the 
father.— Estate  of  James,  124  Cal.  658,  667,  668, 
57  Pac.  Rep.  578,  1008. 

181.     Defendant  in   election   contest  pending 
under   provisions    of    Purity    of    Elections    Act 
(Stats.    1893,   p.    16),   on   being   called    upon   to 
testify   to   an   item   designated   as   "Incidentals 
and    sundries,"    stated:    "The    way    that    item 
happened  to  be  put  in  the  statement  was,  that, 
in     filing    my    account,    I    consulted    the    city 
clerk,   and   I  had   at  that   time  a  voucher   for 
every  dollar  I  spent  during  the  campaign,  and 
when  we  got  down  to  amounts  less  than  five 
dollars,  he  advised  me  to  put  them  in  under 
the    head   of   'sundries'    and   destroy   vouchers. 
^  They  were  all  for  sums  less  than  five  dollars. 
I  did  not  pay  any  money  for  hacks  on  election 
day.   and  did  not  pay  any  money  for  signs." 
On     cross-examination,     contestant's     attorney 
questioned  witness  about  other  alleged  illegal 
expenditures,    to    which    questions    objections 
were  sustained  on  ground  that  they  were  not 
cross-examination.     This  ruling  was  correct  as 
the  testimony  in  chief  was  directed  merely  to 
contradict     failure     to     segregate     designated 
items,     and    produce    vouchers    for    different 
amounts  composing  it.     This  and-  his  declara- 
tion   that    he    had    paid    for    no    carriages    or 
banners    made   sum   of   his    evidence.     It   was 
not    within    scope    of   cross-examination    upon 
these  matters  to  show  what  other  or  different 
amounts  he  might  have  expended.— Bradley  vs. 
Clark,  183  Cal.  196,  202,  66  Pac.  Rep.  896. 

182.  Witness  who  has  testifled  as  to  dying 
declarations  of  person  whom  defendant  is 
charged  with  having  murdered  cannot  be 
cross-examined  as  to  previous  statements  of 
deceased  made  at  time  when  deceased  was 
first  discovered  in  his  wounded  condition — 
statements  which  it  is  claimed  would  have 
I  contradicted  or  qualified  accusation  he  made 
in  dying  declaration.  Such  questions  are  not 
proper  cross-examination.  But  if  defendant 
should  offer  such  evidence,  as  part  of  his  own 
case,  to  contradict  dying  declarations  of  de- 
ceased, it  would  then  be  admissible.— People 
vs.  Amaya,  184  Cal.  631,  538,  66  Pac.  Rep.  794. 


I 


188.  Medical  witness  for  plaintiff,  in  action 
for  damages  for  injury  caused  by  trampling 
of  vicious  horse  owned  by  defendant,  testifled 
that  he  had  examined  plaintiff  a  few  days 
before  trial,  and  described  his  condition, 
stating,  among  other  things,  that  he  thought 
there  had  been  a  partial  dislocation  of  shoulder 
blade,  and  that  injury  to  the  shoulder  was 
permanent.  Witness  was  asked  on  cross- 
examination  if  the  permanent  injury  to  which 
he  had  testifled  "was  necessary  result  of  such 
partial  dislocation  of  the  shoulder."  Objec- 
tion to  the  question  that  it  was  not  proper 
cross-examination  was  sustained.  This  ruling 
was  not  erroneous;  witness  had  not  testified 
in  chief  as  to  the  cause  of  injury. — Baker 
va  Borello,  186  Cal.  160,  164.  68  Pac.  Rep. 
591. 

184.  In  action  to  recover  balance  of  pur- 
chase price  alleged  to  be  due  on  crop  of 
oranges  sold  and  delivered  by  plaintiff  to 
defendant,  where  defendant  claimed  right  to 
reject  fruit  of  unmerchantable  quality,  it  is 
not  error  to  sustain  objection  to  question 
asked  plaintiff  on  cross-examination  whether 
or  not  some  of  crop  had  been  softened  by 
reason  of  rain  followed  by  hot  weather,  where 
plaintiff  on  his  examination  in  chief  had  not 
been  asked  with  respect  to  condition  of  fruit; 
nor  is  there  error  in.  refusing  to  allow  defend- 
ants to  cross-examine  plaintiff  with  respect 
to  care  which  he  gave  orchard  .where  there 
was  no  issue  involving  that  proposition. — Bill 
vs.  Fuller,  146  Cal.  60,  58,  64,  79  Pac.  Rep. 
592. 

185.  Question:  •'Well,  if  you  were  a  stool- 
pigeon  you  would  be  in  the  very  good  graces 
of  the  officers,  would  you  not?"  asked  on 
cross-examination  of  witness  who  was  a  con- 
vict, was  held  improper  where  it  had  not  been 
proved  that  witness  was  a  "stool-pigeon";  also 
that  if  it  had  been  so  shown,  question  was 
wholly  irrelevant  and  called  for  opinion  of 
witness  as  to  effect  of  being  a  "stool-pigeon." 
—People  vs.  Murphy.  146  Cal.  602.  506.  80  Pac. 
Rep.  709. 

186.  In  prosecution  where  defendant  is 
charged  with  arson  of  building  occupied  by 
him  as  lodging-house  and  restaurant,  in 
which  he  had  some  personal  property  which 
he  had  insured  few  days  before  the  fire  for 
five  hundred  dollars,  but  which  property  was 
not  injured  by  the  fire,  where  prosecution 
called  witness  who  testified  that  few  days 
after  the  fire  he  bought  personal  property 
from  defendant  for  fifty  dollars,  that  its 
actual  value  was  about  one  hundred  dollars, 
it  is  not  proper  to  inquire  into  original  value 
of  property.- People  vs.  Helwlg,  146  Cal.  601, 
603,  80  Pac.  Rep.  1080. 

187.  Most  relate  to  iMiica  made  by  plead- 
ings.— Cross-questions  asked  with  view  of 
proving  that  plaintiff  was  not  owner  of  note 
sued  on,  are  inadmissible  in  action  where 
ownership  is  admitted  by  the  answer.— Braly 
vs.  Henry.  77  Cal.  824,  826,  19  Pac.  Rep. 
629. 

188.  Reiatloiui  of  parties  may  be  shown.— 
Evidence  which  is  not  strictly  relevant  to  faci 
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in  Issue,  but  which  is  relevant  to  facts  which 
are  relevant  to  facts  in  issue,  and  which  goes 
to  show  relations  of  parties,  is  proper  on 
cross-examination.  In  action  upon  promissory 
note  where  defendant  pleads  payment  allegr- 
ingr  that  shortly  after  glvingr  of  note  plaintiff 
accompanied  her  on  European  trip,  and  that 
defendant  on  trip  paid  all  traveling:  expenses, 
hotel  bills,  and  other  expenses  of  plaintiff, 
which  amounted  to  more  than  principal  and 
Interest  due  upon  the  note,  and  where  plain- 
tiff's contention  is  that  she  took  the  trip  as 
the  guest  of  defendant,  and  with  understand- 
ing that  defendant  was  to  pay  all  her  ex- 
penses, it  is  proper  cross-examination  of 
defendant  to  ask  questions  for  purpose  of  show- 
ing that  at  various  times  during  the  year 
prior  to  time  of  departure  for  Europe,  plain- 
tiff was  the  guest  of  defendant  at  various 
hotels  and  summer  resorts,  and  that  defend- 
ant paid  all  hotel  bills  and  expenses  of  plain- 
tiff at  such  times.  Such  evidence  tends  to 
exhibit  relative  situation  of  parties  toward 
each  other,  their  friendly  relations,  and  cir- 
cumstances surrounding  them  at  time  and 
Immediately  prior  to  time  they  started  on 
their  tour. — Zane  vs.  De  Onatlvia,  139  Cal. 
828,  329,  78   Pac.  Rep.  856. 

180.  Wliole  of  conversation  teatUled  to  may 
l»e  drawn  oiit« — If  admission  is  testified  to  by 
witness  against  a  party,  such  party  has  right 
on  cross-examination  to  bring  out  whole  of 
what  was  said  in  direct  connection  with  and 
pertaining  to  the  admission.— Rlsdon  vs. 
Yates,   145  Cal.  210,   213,   78  Pac.  Rep.   641. 

190.  When  witness  on  direct  examination 
has  related  anything  which  he  said  at  certain 
time  and  place,  and  under  given  state  of 
facts,  it  Is  competent  to  have  him  state  on 
cross-examination  all  that  he  uttered  on  such 


occasion. — Watrous    vs.    Cunningham,    71    Cal. 
80,  31,  11  Pac.  Rep.  811. 

191.  Where  witness  called  by  plaintiff  has 
testified  on  direct  examination  respecting  what 
took  place  and  what  was  said  by  defendant  at 
certain  time  and  place,  in  presence  of  certain 
designated  persons,  it  Is  proper  on  cross-  . 
examination  by  defendant  to  draw  out  all  that 
was  said  and  done  by  defendant  at  that  time. —  ^ 
People  vs.  Strong,  80  Cal.  151,  159,  160; 
Chamberlin  vs.  Vance,  51  CaL  75,  84. 

As   to   evidenee  of   whole  of   tmnsactloa  or  j 
convcmatloA    being    adndaalbie    ^rhen    a    part 
thereof  has  been  proved  by  adverse  party,  s^e 

ante  S  1854   and  note;  also  notes  60  Am.  Dec. 
449;  82  Am.  Dec.  342-346. 

102.  Witness**  manner  of  testtfyinv  at  former 
trlaL — Witness  may  in  some  Instances  be 
cross-examined  concerning  his  conduct  and 
manner  of  testifying  at  former  trial  of  same 
action,  notwithstanding  that  on  his  examina- 
tion in  chief  he  has  not  been  questioned  con- 
cerning such  conduct  or  manner.  Thus,  where 
subject-matter  of  his  examination  in  chief  in 
second  trial  is  same  as  that  concerning  which 
he  was  testifying  at  former  trial  at  the  time 
to  which  questions  as  to  his  conduct  and  man- 
ner are  directed,  it  is  proper  to  make  such 
Inquiry  as  to  his  conduct  and  manner  at  such 
former  trial,  which  are  indicated  by  record 
thereof  by  being  incorporated  in  questions  and 
answers,  as  where  question  propounded  by 
district  attorney  Is  followed  without  interven- 
ing answer  by  question:  "Why  do  you  hesitate 
to  answer?'*  Such  hesitation  becomes  part  of 
questions  and  answers  of  case,  showing  cir- 
cumstance of  witness's  hesitation,  and  can 
properly  be  brought  to  attention  of  jury.— 
People  vs.  Bishop,  134  Cal.  682.  687-689.  66  Pac. 
Rep.  976. 


§2049.  PARTY  PRODUOINO  WITNESS,  HOW  FAR  MAT  IMPEACH  HIS 
CREDIT.  The  party  producing  a  witness  is  not  allowed  to  impeach  his  credit  by 
evidence  of  bad  character,  but  he  may  contradict  him  by  other  evidence,  and  may 
also  show  that  he  has  made  at  other  times  statements  inconsistent  with  his  present 
testimony,  as  provided  in  section  two  thousand  and  fifty-two. 

History:     Enaeted  March  11,  1872. 

« 

1.  Applied,  cited,  construed,  referred  to. 

2.  Calling  witness  merely  to  impeach  him— 

Prohibited. 
8.  Evidence  incidentally  impeaching  witness 

— Not  precluded. 
4.  Evidence  of  bad  character  inadmissible. 
5,  6.  Impeaching  testimony  must  be  considered 
only  for  purpose  of  impeaching  credi- 
bility. 
7,8.  Laying  foundation  for  impeachment. 
9-11.  Same — Reading  former  testimony  to  wit- 
ness. 
12.  Party    is   bound    by   uncontradicted   evi- 
dence. 
13-16.  Party  may  impeach  his  own  witness. 

17.  Same — Before  adoption   of   code. 
18-23.  Same — Testimony  must  be   adverse,  and 
surprise. 
24.  Party  producing  witness. 
25,26.  Reversal  of  judgment  for  erroneous  im- 
peachment. 


27.  Stipulation  to  use  specified  testimony,  ef- 
fect of. 

1.     APPIilED,     CITBD,     CONSTRUBD,     RE- 
FBRRBD  TO,  etc.,  in:    People  vs.  De  Wltt»  68 
Cal.  684,  586,  588,  10  Pac.  Rep.  212  (construed); 
People  vs.  French,  69  Cal.  169,  172,  10  Pac.  Rep. 
378    (cited);    People   vs.    Bushton.    80    CaL    160. 
161.    22    Pac.    Rep.    127,    649    (applied);    People  ( 
vs.    Conkllngr,    111    Cal.    616,    623,    44    Pac.   Rep.  ' 
814     (construed);    People    vs.    Wade,    118    Cal.  » 
672.    675,    50    Pac.    Rep.    841    (applied);    People 
vs.   McFarlane,    134    Cal.    618,   619,    620,    66   Pac 
Rep.    865    (construed);    People   vs.    Creeks,    141 
Cal.  629,  632,  75  Pac.  Rep.  101   (Upplled). 

A«    to    Impeachment    of*  one'n    own    wltnewii 
see  note  15  Am.  Dec.  96-99;  monogrraphic  note 
82    Am.    St.    Rep.    57-63;    Abbott's    Trial    Brief 
(Civil  Jury  Trials,  2d  ed.),  pp.   208-218. 
by    evidence    of   contradictory   ntatements,   see 

As    to    Impeachment    of    one's    own    witness 
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monographic  note  74  Am.  D«c  898-400;  notes 
1  Am.  Dec.  674;  15  Am.  I>«e.  87,  88;  55  Am. 
Dec.  559;  60  Am.  Dec  751,  752;  78  Am.  Dec. 
776. 

Aa   to  Impeaehlnv  wttaeaaea,  sencndly,   see 

ante  {2048  and  note  pars.  48-48,  118,  119; 
post  5S  2051.  2052,  2058  and  notes. 

Aa  to  Impeachlns  wltaeas  prod«oed  by  ad- 
verse party,  upon  new  matter  called  oat  on 
eross-examlnation,  see  note  60  Am.  Dec.  752. 

Aa  to  witness  whom  party  la  und^  neceaalty 
mi  calllns,  see  note  60  Am.  Dec  761. 

3.  CALLING  WITNESS  MBRELY  TO  IM- 
PEACH HIM -- Prohibited.— Defendant  cannot 
call  prosecutinfiT  witness  merely  for  purpose 
of  impeaching  him.— People  vs.  Crespi,  115  Cal. 
60,  66,'  46  Pac.  Rep.  868. 

S.  EVIDBNCB  INCIDENTALLY  IMPEACH- 
ING WITNESS— Not  precluded.— A  party  calling 
witness  is  not  precluded  from  provlngr  truth 
of  any  particular  fact  by  any  other  competent 
evidence  in  direct  contradiction  to  what  such 
witness  may  have  testified:  and  this  not  only 
where  it  appears  that  witness  was  not  only 
mistaken,  but  even  where  evidence  may  col- 
laterally have  effect  of  showing  that  he  was 
.erenerally  unworthy  of  belief.  This  Is  one  of 
the  exceptions  to  the  ereneral  rule  that  party 
cannot  impeach  his  own  witness. — Norwood  vs. 
Kenfield,  30  Cal.  393.  398. 

As  to  incidentally  impeachlnur  one's  own  ivlt- 
a«aa  by  proving  facta  by  other  evidence,  see 
notes  15  Am.  Dec.  97;  60  Am.  Dec.  750. 

4.  EVIDENCE  OF  BAD  CHARACTER  IN- 
ADMISSIBLE^ — ^Thls  provision  of  code  is  but 
re-enactment  of  rule  previously  existing  which 
allowed  several  exceptions — as,  for  example, 
where  evidence  ot  witness  is  made  necessary 
by  law,  as  in  cases  of  attesting  witness,  or 
where  it  becomes  necessary  for  party  to  call 
his  adversary  as  witness.  Rule  as  commonly 
stated  Is  "that  no  party  shall  be  allowed  to 
.  .  .  discredit  his  own  witness"  by  evidence 
of  character;  and  ground  of  that  rule  is  that 
"by  calling  a  witness  a  party  represents  him 
to  court  as  worthy  of  credit."  and  he  Is 
estopped  afterwards  to  show  the  contrary. 
But  this  reason,  and  rule  grounded  on  it.  can 
have  no  application  where  calling  is  not  vol- 
untary.— People  vs.  McFarlane,  134  Cal.  618, 
619,  620.  66  Pac.  Rep.  865. 

A  a  to  prohibition  of  evidence  of  bad  repu- 
tation, see  notes  16  Am.  Dec.  96.  97;  60  Am. 
Dec.   749. 

B.  IMPEACHING  TESTIMONY  —  Must  bo 
eonaidered  only  for  pnrpoae  of  impeaehing 
credibility  of  witneaa,  and  not  for  purpose  of 
establishing  truth  of  declarations  made  out 
of  court. — Thiele  vs.  Newman.  116  Cal.  571, 
578.  574,  48  Pac.  Rep.  713. 

6.  Although  evidence  of  contradictory  state- 
ments may  be  given  when  party  Is  surprised 
by  testimony  of  witness  called  by  him,  if 
judge  in  ruling  upon  admissibility  of  such 
evidence  states  that  it  is  admissible  for  pur- 
pose of  proving  issuable  facts  In  case  when, 
as  matter  of  fact,  it  is  not  admissible  for 
such  purpose,  as  where  statements  of  a  grant- 
or made  subsequent  to  execution  of  convey- 
ance  to   effect   that   conveyance   was   intended 


as  an  absolute  sale  rather  than  mortgage,  aro 
admitted,  admission  of  such  evidence  connected 
with  statement  of  Judge  is  error  warranting 
reversal  of  Judgment,  as  it  cannot  be  presumed 
that  evidence  had  no  weight  in  determination 
of  principal  issues. — Hyde  vs.  Buckner,  108  Cal. 
522.   524.   525.   41    Pac.  Rep.   416. 

7.  LAYING  FOUNDATION  FOR  IMPEACH- 
MENT.— Before  party  may  impeach  his  own 
witness  by  showing  that  he  had  at  other 
times  made  statements  Inconsistent  with  his 
present  testimony,  he  must  lay  foundation 
therefor  as  provided  by  S  2052  post. — People  [ 
vs.  Wade.  118  Cal.  672,  675.  50  Pac  Rep.  481.        I 

8.  Prosecution  is  allowed,  under  above  sec- 
tion, to  Impeach  its  own  witness  by  proving 
statements  inconsistent  with  his  testimony 
given  at  trial,  foundation  being  laid  for  in- 
troduction of  such  statements  as  provided  by 
S  2052  post,  where  evidence  of  witness  Is  con- 
tradictory to  his  previous  statements  in  regard 
to  matter  material  to  issue,  and  statements 
were  of  character  allowed  to  be  given  in  evi- 
dence;— People  vs.  De  Witt,  68  Cal.  584,  586.  10 
Pac.  Rep.  212  (Thornton,  J.). 

9.  Readinjr  former   testimony   to   witneaa. — 

When  witness  for  prosecution  has  disappointed 
prosecuting  attorney  by  testifying  to  facts 
diflTerent  from  his  statements  at  preliminary 
examination,  his  testimony  at  preliminary  ex- 
amination may  be  read  to  him.  This  is  not 
case  of  refreshing  memory  of  witness,  but 
is  case  of  impeachment. — People  vs.  Ross,  116 
Cal.   233.   237,  46  Pac.  Rep.   1059. 

10.  If  prosecuting  witness  in  criminal  prose- 
cution for  murder  gives  testimony  in  such 
way  as  to  prejudice  people's  case,  and  in- 
consistently with  testimony  given  by  him  at 
coroner's  Inquest,  it  is  proper  for  district 
attorney  to  Impeach  him  by  calling  attention 
of  witness  to  what  he  had  testified  to  before 
coroner,  and  read  same  in  presence  of  Jury, 
and  upon  his  denial  of  said  testimony,  to 
prove  that  he  did  so  testify. — People  vs.  Bush- 
ton.  80  Cal.  160.  161,  22  Pac.  Rep.  127,  549. 

11.  One  of  two  defendants  charged  Jointly 
with  crime  of  burglary,  who  had  pleaded 
guilty,  was  called  as  witness  for  prosecution 
on  trial  of  charge  against  his  co-defendant 
and  testified  that  latter  had  nothing  to  do 
with  commission  of  alleged  crime.  The  prose- 
cuting attorney  was  allowed,  on  ground  of 
surprise,  to  ask  witness  if  at  time  he  pleaded 
guilty  he  had  not  stated  In  presence  of  court, 
the  clerk,  shorthand  reporter,  prosecuting  at- 
torney, and  others  that  such  defendant  was 
one  of  parties  who  committed  crime,  etc.  To  f 
this  question  counsel  for  defendant  objected,  f 
not  upon  ground  that  it  was  not  genuine  case  '. 
of  "surprise,"  but  upon  ground  that  If  he 
made  such  a  statement  he  should  first  have 
testimony  read  to  him.  The  overruling  of 
objection  by  trial  court  was  sustained  on 
appeal,  appellate  court  stating  that  purpose 
was  not  to  impeach  witness  by  written  state- 
ment, but  simply  to  lay  foundation  for  show- 
ing that  he  had  made  contradictory  statements, 
it  not  appearing  that  statements  referred  to 
were  in  shape  of  •testimony."  —  People  vs- 
Kruger,  100  Cal.  623,  624,  35  Pac.  Rep.  88. 
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12.  PARTY  IS  BOUND  BY  UNCONTRA- 
DICTED   KVIDBNCB    OF    HIS    IVITNBSSBS.— 

Thus,  if  defendant's  witiiess  testifies  that  sale 
was  by  written  bill  of  sale,  defendant  is 
bound  to  produce  written  bill  of  sale  or  estab- 
lish its  loss  before  resorting  to  oral  testimony. 
—Patterson  vs.  Keystone  M.  Co..  30  Cal.  860, 
365. 

18.  PARTY  MAY  IMPBACH  HIS  OWN  WIT. 
NBSS  by  showing  that  he  has  made  contra- 
dictory statements  if  testimony  of  such  wit- 
ness is  surprise  to  party.— Thiele  vs.  Newman, 

'  .  116  Cal.  571,  573,  48  Pac.  Rep.  718. 

14.  If  prosecuting  witness  in  criminal  ac- 
tion had  informed  district  attorney  that  he 
knew  and  recognized  defendant  as  person  who 
committed  alleged  robbery,  and  had,  when 
placed  on  witness  stand,  denied  that  he  had 
any  knowledge  that  defendant  was  guilty 
party,  district  attorney  has  right  to  inquire 
whether  he  had  made  statements  as  to  his 
knowledge  that  defendant  was  person  who 
committed  alleged  robbery,  and  that  he  had 
recognized  him.  It  cannot  be  disputed  that. 
If  prosecution  calls  witness  to  establish  cer- 
tain fact,  and  witness,  instead  of  swearing  to 
fact,  swears  to  direct  contrary,  prosecution  is 
not  estopped  from  proving  fact  by  other  wit- 
nesses. It  remains  for  Jury  to  determine 
whether  witness  first  called  or  others  have 
told  truth.  If  in  such  case  witness  has  made 
statements  out  of  court  contrary  to  his  tes- 
timony, such  as  sustain  that  of  other  witnes- 
ses, it  is  obvious  that  proof  of  such  statements 
is  material,  because  question  having  no  gen- 
eral   bearing    upon    matters    in    issue    may   be 

I    made    material    by    its    relation    to  witness's 

I    credit.— People  vs.   Brlllant.  68  Cal.   214,  217. 

'  15.  It  is  not  true  that,  as  an  absolute 
proposition  of  law.  parties  may  not  impeach 
their  own  witnesses.  They  may  sometimes 
do  so,  and  especially  where  they  are  honestly 
surprised  at  adverse  testimony  given  by  wit- 
nesses whom  they  themselves  have  called. 
The  usual  objection  to  party  asking  his  own 
witness  if  he  had  not  made  statements  con- 
trary to  his  testimony,  is  that  thereby  hear- 
say evidence  is  presented  to  Jury.— People  vs. 
Johnson.  131  Cal.  611,  615,  63  Pac.  Rep.   842. 

16.  Where  witness  called  by  party  has 
given  damaging  testimony  against  him,  party 
calling  him  may  show  that  witness  previously 
made  statements  Inconsistent  with  his  present 
testimony,  and  this  ruling  is  apparently  upon 
theory  that  party  was  surprised  by  adverse 
testimony  given  by  his  own  witness.— People 
vs.  Creeks,  141  Cal.  529,  532,  75  Pac.  Rep.  101. 

17.  Before  adoption  of  code  it  was  held 
that  rule  given  by  Greenleaf,  vol.  1  5  444a, 
Redfleld's  Edition,  as  to  a  party  impeaching 
his  own  witness,  was  correct  one,  which  is 
"You  may  cross-examine  your  own  witness,  if 
he  testifies  contrary  to  what  you  had  a  right 
to  expect,  as  to  what  he  had  stated  In  regard 
to  matter  on  former  occasions,  either  in  court 
or  otherwise,  and  thus  refresh  memory  of 
witness  and  .give  him  full  opportunity  to  set 
matter  right  If  he  will;  and  at  all  events  to 
set  yourself  right  before  Jury.  But  you  can- 
not  do   this   for   mere   purpose   of   discrediting 


witness;  nor  can  yon  be  allowed  to  prove 
contradictory  statements  of  witness  on  other 
occasions,  but  must  be  restricted  to  proving 
facts  otherwise  by  other  evidence." — People  vs. 
Jacobs,  49  Cal.  384,  885. 

18.  Testimony  must  be  adTeme  and  earprise. 

— An  attempt  by  party  to  impeach  his  own 
witness,  not  because  witness  has  given  hostile 
evidence  which  has  taken  him  by  surprise, 
but  because  he  did  not  admit  what  was  sought 
to  be  elicited  from  him,  is  not  permissible. — 
People  vs.  Crespi,  116  Cal.  60,  55.  46  Pac.  Rep. 
868. 

19.  If  witness  has  not  given  adverse  testi- 
mony, party  calling  him  ought  not  to  be  per- 
mitted to  prove  that  he  had  made  statements 
which,  if  sworn  to  at  trial,  would  tend  to 
make  out  his  case.  To  admit  proof  of  such 
statements  would  be  to  enable  party  to  get 
naked  declarations  of  witness  before  Jury 
as  independent  evidence.  This  rule  also  ap- 
plies where  witness  has  failed  to  testify  to 
all  party  calling  him  expected  or  desired,  but 
had  not,  as  a  witness  for  such  party,  testified 
against  him  or  in  any  manner  advantageous 
to  adverse  party. — People  vs.  Jacobs,  49  Cal. 
384,  386;  People  vs.  Wallace,  89  Cal.  158.  164, 
26  Pac.  Rep.  650;  People  vs.  Mitchell,  94  Cal. 
560,  654.  29  Pac.  Rep.  1106;  In  matter  Ken- 
nedy, 104  Cal.  429,  481,  88  Pac.  Rep.  93; 
People  vs.  Conkllng,  111  CaL  616,  624,  44  Pac. 
Rep.  314;  People  vs.  Creeks,  141  Cal.  629,  532, 
75  Pac.  Rep.  101. 

20.  Where  witness  for  prosecution  in  crim- 
inal action  testifies  at  trial  that  he  saw  some 
person  standing  at  distance  from  place  where 
crime  was  committed,  but .  could  not  recog- 
nize him  at  the  time,  and  cannot  make  any 
statement  about  who  party  was,  prosecution 
is  not  authorized  by  this  section  and  9  2052 
post  to  place  other  witnesses  on  stand  to 
show  that  such  witness  had  previously  stated 
that  he  saw  defendant  and  recognized  him 
as  such  person. — People  vs.  De  Witt,  68  Cal. 
684,  587,  688,  10  Pac.  Rep.  212. 

21.  Fact  that  witness  had,  without  objec- 
tion, admitted  making  such  desired  statements 
at  preliminary  examination  of  defendant  does 
not  obviate  prejudicial  effect  of  testimony  ad- 
mitted under  objections,  that  he  had  made  sim- 
ilar statements  at  coroner's  inquest,  especially 
where  he  had  attempted  to  explain  giving  of 
such  testimony  at  preliminary  examination  by 
stating  that  It  was  mistake.  Admission  of  tes- 
timony showing  making  of  such  statements  at 
coroner's  inquest  would  show  that  he  had 
made  same  "mistake"  twice,  which  would  be 
very  prejudicial. — People  vs.  Creeks.  141  Cal 
529,  632,  76  Pac.  Rep.  101. 

22.  Witness  may  not  be  contradicted  con- 
cerning statements  which  he  admits  he  may 
have  made.  In  such  case  there  is  nothing  to 
contradict.— People  vs.  Conkllng,  111  Cal.  616, 
623.  44  Pac.  Rep.  314. 

As  to  rule  that  witness  who  merely  falls  to 
testify  as  expected  cannot  be  Impeaehed  by 
evidence  that  he  had  previously  made  desired 
■tatements,  see  note  74  Am.  Dec.  398-400. 

28.  In  action  of  replevin  to  recover  cattle 
levied  on  by  defendant  as  sheriff,  as  property 
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of  W.,  defendant  called  W.  as  witness  and 
Asked  him  If  at  time  of  making  bill  of  sale  of 
cattle  to  plaintiff  he  was  fully  conscious  and 
If  he  recollected  distinctly  what  he  did,  and 
If  he  was  at  time  fully  capable  of  attending 
to  sale.  Question  being  answered  affirmatively 
defendant  offered  to  introduce  testimony  of 
physicians  to  prove  insanity  of  W.  at  time  of 
sale.  Held,  that  defendant  was  concluded  by 
answers  of  W.  and  could  not  impeach  him. — 
Montgomery  vs.  Hunt,  6  Cal.  366,  868. 

As  to  eontradlctloB  upon  ccrilateral  otattem, 
see    note   60   Am.   Dec.   762. 

,  24.  PARTY  PRODUCINO  WITNBS8«-Oen- 
erally  witness  is  to  be  regarded  as  witness  of 
party  first  calling  him,  unless  called  by  other 
party  for  purposes  not  connected  with  his 
original  testimony.  And  even  then,  when  he  Is 
afterwards  called  by  other  party,  he  is  still 
regarded,  it  is  said,  as  witness  of  party  first 
calling  him.  Term  "producing"  used  in  sec- 
tion is  understood  as  referring^  to  first  intro- 
duction of  witness.  Thus,  on  trial  of  criminal 
cause,  testimony  of  witness  taken  on  prelimin- 
ary examination  of  defendant  was  read  in 
evidence  by  prosecution  and  afterwards  de- 
fendant offered  to  introduce  testimony  given 
by  same  witness  on  former  trial  for  purpose 
of  contradicting  his  evidence  as  given  on  pre- 
liminary examination  and  introduced  by 
prosecution.  Evidence  offered  was  objected  to» 
and  objection  overruled.  But  court  said.  In 
effect,  on  admitting  it,  that  testimony  could 
not  be  limited  to  purposes  stated  in  offer,  and 
if  introduced,  it  must  go  to  Jury  for  what  it 
was  worth,  '*Just  the  same  as  if  witness  was 
called  by  defendant*'  Testimony  was  then 
introduced.  Afterwards  defendant  offered  to 
impeach  witness  by  evidence  of  bad  character, 
offering  numerous  witnesses  for  that  purpose. 


but  evidence  was  excluded  on  ground,  in  effect, 
that  witness  sought  to  be  impeached  was  wit- 
ness of  defendant,  and  therefore,  under  pro- 
visions of  above  section,  could  not  be  thus  im- 
peached. This  was  held  to  be  error. — People 
vs.  McFarlane,  184  Cal.  618,  619,  620,  66  Pac. 
Rep.    865. 

As  to  party  prodvelitg  witaeas,  see  note  7S 
Am.  Dec.  776;  brief  48  L.  R.  A.  676. 

26.  REVBRSAIi  OF  JUDGBIBNT  FOR  AN 
BRRONBOUS  IMPESACHIHBNT.— Where  party 
asks  his  own  witness  whether  he  had  not  prior 
to  trial  made  certain  statements  concerning 
matters  which  at  trial  witness  states  he  has 
no  recollection  of,  and  witness  answers  in 
negative,  and  no  evidence  is  offered  to  show 
that  he  had  made  such  statements,  a  ruling 
of  court  denying  an  objection  to  such  question 
does  not  amount  to  prejudicial  error  sufficient 
to.  reverse  judgment  on  appeal. — ^Davies  vs. 
Oceanic  8.  8.  Co.,  89  CaL  280,  284,  26  Pac  Rep. 
827. 

26.  The  mere  fact  that  prosecution  tries  ta 
Impeach  certain  witnesses  cannot  injure  de- 
fendant where  they  are  only  material  wit- 
nesses against  him.  Such  attempted  impeach- 
ment Is  not  an  error  for  which  Judgment  will 
be  reversed  on  appeal,  for  In  such  case  defend- 
ant would  be  benefited  rather  than  injured  by 
any  weakening  of  testimony  of  such  witnesses. 
— People  vs.  Johnson,  181  Cal.  611,  616,  68  Pac. 
Rep.  842. 

2T.  STIPULATION  TO  USffi  SPBCIFIBO 
TBSTHHONY,  BFFBCT  OF.  — Where  parties 
have  stipulated  to  use  testimony  of  witness  as 
flTiven  at  particular  former  trial  such  testimony 
cannot  be  impeached  by  evidence  produced  at 
another  former  trial. — People  vs.  Hawes,  98 
Cal.  648,  668,  83  Pac.  Rep.  791. 


§  2050.  WITNESS,  HOW  EXAMINED.  WHEN  BE-EXAMINED.  A  wit- 
ness once  examined  cannot  be  re-examined  as  to  the  same  matter  without  leave  of 
the  court,  but  he  may  be  re-examined  as  to  any  new  matter  upon  which  he  has  been 
examined  by  the  adverse  party.  And  after  the  examinations  on  both  sides  are  once 
concluded,  the  witness  cannot  be  recalled  without  leave  of  the  court.  Leave  is 
granted  or  withheld,  in  the  exercise  of  a  sound  discretion. 

History:     Enacted  March  11,  1872. 

1.  Applied,  cited,  eonstmed,  referred  to. 
2,3.  Appeal. 

4.  Same — ^Error  must  be  prejudiciaL 

5.  Practice. 
6,  7.  Rebuttal  of  attack  on  witness's  motives. 
8-13.  Be-examination  as  to  new  matter. 

14, 15.  Same — Explanation  of  testimony  elicited 
on  cross-examination. 
16.  Same  —  Same  —  Paper  identified  but  not 
admitted  cannot  be  explained. 
17, 18.  Re-examination  as  to  same  matters. 
19-22.  Same — Repetition  of  testimony. 

23.  Re-cross-examination  concerning  testimony 
of  another  witness. 
24,25.  Reopening  ease  for  farther  testimony. 

26.  Same — Referee  may  reopen  case. 

27.  Witness  may  be  recalled  in  rebuttal  to 

contradict  adverse  witness. 
28-31.  Witness  may  be  recalled  with  permission 
of  court. 


32, 33.  Same— Discretion  of  eonrt. 
34-39.  Same — Same — ^Abuse  of  discretion. 

1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  People  vs.  McNamara, 
94  Cal.  609.  612,  29  Pac.  Rep.  963  (applied); 
Rea  vs.  Wood,  105  Cal.  314,  319,  38  Pac.  Rep. 
899  (applied);  People  vs.  Glover,  141  Cal.  233,  r 
246,  74  Pac.  Rep.  745  (erroneously  cited  for  \ 
9  2052  post).  i 


A«  to  recaUlns  witness — ^Discretion  of  conrt» 


see  ante  9  607  subd.  3  and  note.  i 

Same — For  ynrpose  of  laTlns  foundation  for  | 

Impeachment.— <8ee  note  73  Am.  Dec.  766. 
As    to    redirect    oxamlnatlott,    see    Abbott's 

Trial  Brief  (ClvU  Jury  Trials.  2d  ed.),  pp.  172- 

174. 

X  APFBAIi^It  In  not  practice  of  supreme 
court  to  Interfere  in  oases  of  granting  or  re- 
fusing   permission    to    recall    witness    or    to 


5  2060        (2474) 


EXAMINATION— RBBUTTAIi—RB-BXAMINATION. 


IPt.  IV. 


J 


I 


I 


reopen  case  for  further  testimony,  except  where 
there  has  been  clearly  an  abuse  of  discretion. 
— Marzlou  vs.  Ploche.  10  Cal.  645,  546;  People 
vs.  Keith,  60  Cal.  187,  140. 

3.  If  court  denies  request  to  recall  witness 
for  further  examination,  basing  denial  on  want 
of  power,  such  rulingf  will  be  sufficient  ground 
for  reversal  of  Judgment  on  appeal.— Tyler  vs. 
Healey.  51  Cal.  191,  192. 

4.  Brror  must  be  yrejudlctal.- Error  In  re- 
fusing proper  application  for  permission  to 
recall  prosecuting  witness  for  purpose  of  fur- 
ther cross-examination  as  to  alleged  matters 
arising  after  she  left  stand,  is  not  prejudicial 
where  defendant  afterwards  examines  her  as 
his  own  witness  and  it  appears  that  it  was 
matter  concerning  which  she  had  already  fully 
testified.— People  vs.  Parton,  49  Cal.  682.  636. 

8.  PRACTICBL— Where  it  is  desired  to  re- 
call witness  who  has  already  testified,  it  is 
proper  for  counsel  to  show  to  court  what  ho 
expects  to  prove  further  by  witness  and  to 
show  some  good  reason  why  he  had  not  proved 
It  before.- People  vs.  Moan,  65  Cal.  532,  536,  4 
Pac.  Rep.  545. 

6.  RBBUTTAIi  OP  ATTACK  ON  WITNESS'S 
MOTIVES.- Where  motives  of  witness  for 
plaintiff  are  assailed  on  cross-examination  by 
defendants,  executors  of  estate  of  deceased 
person,  on  ground  that  his  story  has  been  con- 
cocted in  revenge  for  disallowance  of  claim  by 
him  against  estate,  and  that  he  has  Instigated 
bringing  of  suit,  plaintiff  may  in  rebuttal,  by 
evidence  of  such  witness,  and  by  letters  ad- 
dressed by  witness  to  deceased  in  his  lifetime, 
show  that  witness  made  same  statements  prior 
to  time  of  his  having  presented  claim  against 
estate.— California  E.  I-.  Co.  vs.  California  S. 
D.  &  T.  Co.,  145  Cal.  124,  127-138,  78  Pac.  Rep. 
372. 

7.     In   an   action   for   damages   for   personal 
injuries  a  witness  who  in  his  examination   In 
chief    testified    to    material    facts    tending    to 
show    negfllgence    on    part   of   defendants   was 
cross-examined    for   purpose   of   showing    that 
some    time    after    accident   witness    was    com- 
pelled   to    withdraw    from    the    firm    of    which 
he   and   defendants   were   members  because   he 
had  overdrawn  his  account  with  firm  without 
consent   of  his  .copartners,   and  that   they   had 
charged    him    with    peculation,    and    In    conse- 
quence that  their  relations  were  unfriendly  at 
time  of  trial.     Under  such  circumstances  It  is 
not  improper  on  redirect  examination  to  show 
by    witness    that   prior   to    any   difficulty   with 
defendants    he    had    advocated    settlement    of 
claim   for   damages   and   this   showed   that   his 
advice   to   them    was    entirely   consistent    with 
his    present    testimony    and    such    as    probably 
would  have  been  given  in  view  of  existence  of 
facts  about  which  he  testified,  notwithstanding 
that  such   testimony  might   not  be  admissible 
as  an   admission  of  liability.— Smith  vs.  Whlt- 
tler.  95  Cal.  279,  300,  80  Pac.  Rep.  629. 

R.  RE-BXAMINATION  AS  TO  NEW  MAT- 
iTER. — Witness  can  be  questioned  on  redirect 
examination  as  to  new  Issues  brought  out  by 
his  cross-examination.— California  E.  1m  Co.  vs. 
California  S.  D.  &  T.  Co.,  145  Cal.  124,  129,  130. 
'-'8    Pac.   Rep.   872. 


9.  Where  on  cross-examination  defendant 
draws  out  fact  that  witness  had  consulted.  In 
relation  to  transaction  out  of  which  indictment 
grew,  one  S.,  and  in  part  developed  what  had 
occurred  between  them  as  to  matter,  it  Is 
proper  on  redirect  examination  for  plaintifF 
to  call  out  all  that  had  taken  place  between 
witness  and  S.  in  consultations  inquired  about. 
— People  vs.  Smallman,  55  Cal.  185,  189. 

10.  On  cross-examination  of  prosecuting 
witness  defendants  offered,  for  purpose  of 
affecting  her  credibility,  an  affidavit  made  and 
signed  by  her.  It  came  out  on  cross-examina- 
tion that  affidavit  was  written  by  one  C  wlA 
presented  it  and  read  it  to  witness,  when  she 
signed  it  and  swore  to  it.  The  evidence  tended 
to  show  that  at  this  time  C.  was  employed  by 
defendant  to  draw  this  affidavit  and  have  It 
signed  and  sworn  to  by  witness.  On  redirect 
examination  witness  was  a^ked  as  to  circum- 
stances under  which  affidavit  was  made  and 
what  conversation  she  had  with  C.  about  It, 
which  question  was  allowed  over  objection  of 
defendant.  It  was  held  proper  to  ask  witness 
as  to  every  matter  which  occurred  in  relation 
to  and  in  connection  with  affidavit;  that  con- 
versation had  about  it  while  it  was  being  pre- 
pared and  signed  and  oath  made  to  it  were 
parts  of  transaction  and  were  as  properly  ad- 
missible as  affidavit  itself. — People  vs.  Small- 
man,   55  Cal.   185,   189. 

11.  Where  plaintiff  has  shown  prior  appro- 
priation of  water-right  In  himself  and  defend- 
ant has  sought  to  defeat  it  by  holding  up 
shield  of  statute  of  limitations,  it  is  competent 
for  plaintiff,  to  meet  this  defense,  to  show  if 
he  could  that  defendant,  before  any  bar  of 
statute  could  have  attached,  had  acknowledged 
claim  of  plaintiff,  and  sought  to  become  hla 
lessee  for  the  water-right.  It  would  be  error 
not  to  allow  such  questions  on  rebuttal  to  be 
answered. — ^Ledu  vs.  Jim  Yet  Wa,  67  Cal.  346, 
848,   7  Pac.  Rep.  731. 

12.  Where  plaintiff  has  been  cross-exam- 
ined concerning  deposition  given  prior  to  for- 
mer trial  of  same  action,  which  deposition  has 
not  been  introduced  into  evidence.  It  Is  com- 
petent for  plaintiff's  counsel  to  re-«xamlne 
witness  as  to  any  portions  of  deposition  ma- 
terial to  matters  called  out  by  cross-examina- 
tion and  thus  correct  any  possible  misappre- 
hension of  such  plaintiff.— Megraw  vs.  Friend 
&  T.  Lk  Co.,  138  Cal.  589,  592,  66  Pac.  Rep. 
1051. 

13.  In  prosecution  on  an  indictment  for 
murder,  where  defense  goes  very  fully  into 
previous  relations  between  defendant  and 
deceased,  including  evidence  of  repeated  quar- 
rels between  them,  and  of  threats  by  deceased 
to  injure  and  kill  defendant,  it  is  proper  for 
prosecution,  which  has  not  touched  this  sub- 
ject In  Its  opening,  to  give  evidence  in  rebuttal 
of  threats  and  ill-feeling  by  defendant  against 
deceased. — People  vs.  Glaze,  139  Cal.  164,  162, 
72  Pac.  Rep.  966. 

14.  BxplanatlOB  of  testimony  elicited  on 
eross-examlnatlon. — If  witness  on  cross-exam- 
ination admits  having  at  previous  time  made 
statements  contradictory  to  her  present  testi- 
mony, it  is  proper  on  redirect  examination 
for    her    to    explain    her    former    statements. — 
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People  T8.  Glover,  141  Cal.  288,  244,  74  Pac.  Rep. 
745. 

See  ante  9  2048  and  note  pars.  58,  54. 

15.  On  cross-examination,  witness  in  prose- 
cution for  murder  had  stated  that  she  did  not 
converse  with  doctor  when  he  came,  nor  in- 
form her  father  of  defendant's  presence  in 
house  and  of  his  declared  Intention  of  killing 
her  father.  On  redirect  examination,  she  was 
asked  why  she  had  not  told  her  father  and 
doctor  of  such  facts,  to  which  defendant  ob- 
jected that  her  motive  for  not  telling  should 
not  be  question  for  Jury,  but  it  was  held  that 
she  had  a  right  to  explain  her  conduct  in  this 
regard. — People  vs.  Olover,  141  Cal.  283.  244, 
74  Pac.  Rep.  745. 

10.  Sane — ^Paper  Idevtllled  but  not  admitted 
etknnot  be  explained. — On  cross-examination  of 
witness  for' prosecution,  counsel  for  defendant 
presented  paper  to  witness  and  asked  him  to 
Identify  two  items  in  it,  but  did  not  offer  paper 
or  items  in  evidence.  On  re-examination 
prosecution  offered  paper  in  evidence,  in  ex- 
planation of  two  items  mentioned,  and  it  was 
admitted  over  defendant's  objection.  This  was 
error,  as  defendant  had  not  ottered  items  in 
evidence  and  it  was  not  proper  to  allow  intro- 
duction of  paper  by  prosejcution  at  that  time. 
— People  vs.  Van  Ewan,  111  Cal.  144,  148,  48 
Pac.   Rep.    520. 

17.  RB-BXAMINATION  AS  TO  SABUS  BIAT^ 
TERS. — ^The  question  whether  witness  may  be 
recalled  and  re-examined  as  to  matters  about 
which  he  has  already  been  examined  is  one 
left  to  sound  discretion  of  court,  and  its  action 
will  not  be  disturbed  unless  clear  abuse  of  dis- 
cretion has  been  shown. — ^Rea  vs.  Wood,  106 
Cal.   314,   319.   38  Pac.  Rep.   899. 

18.  On  examination  in  chief  of  reluctant 
witness  court  should  exercise  sound  discretion 
In  properly  relaxing  rule  as  to  re-examination 
BO  as  to  prom6te  ends  of  Justice. — Brumagim 
vs.    Bradshaw,    89    Cal.    24,    38. 

19.  Repetition  of  testimony.— During  re- 
direct examination  of  prosecuting  witness  he 
was  permitted  to  give  testimony  of  same 
character  and  on  same  topic  as  in  his  direct 
examination,  notwithstanding  defendant's  ob- 
jections. The  supreme  court  held  that  defend- 
ant's objections  ought  to  have  been  sustained 
because  testimony  was  an  unnecessary  repeti- 
tion, and  re-examination  indicated  disposition 
on  part  of  prosecution  to  emphasize  testimony 
of  witness  upon  particular  subject;  but  held 
further  that  error  cannot  be  predicated  upon 
such  ruling,  as  matt*er  is  left  to  discretion  of 
trial  court. — People  vs.  McNamara,  94  Cal.  509. 
512.    29    Pac.    Rep.    953. 

20.  Witnesses  for  the  prosecution  should 
not  be  permitted  to  reiterate  their  testimony 
under  guise  of  rebuttal.— People  vs.  Van  Ewan, 
111  Cal.  144,  149,  43  Pac.  Rep.  520. 

21.  The  court  may  permit  witness  to  repea^t, 
in  rebuttal,  portion  of  what  he  testified  to 
upon  his  examination  in  chief.  This  is  matter 
which  Is  within  discretion  of  court,  which  is 
properly  exercised  In  admitting  such  testimony 
where  court  Is  unable  to  recall,  at  time, 
whether  it  called  for  repetition  of  his  former 
testimony  or  not.— People  vs.  Clark,  84  Cal.  573, 
581,   24   Pac.  Rep.   818. 


22.  There  is  no  abuse  of  discretion  in  refus- 
ing to  permit  witness,  on  re- examination,  to 
be  further  interrogated  upon  point  concerning 
which  he  had  already  fully  testified. — Brum- 
agim vs.  Bradshaw,  39  Cal.   24,   38. 

As  to  right  of  eonrt  to  prevent  useless  repe« 
tltlont  see  ante  9  2044  and  note  pars.  11-15. 

28.  RB-CROSS-E2XAMINATION  CONCBRK- 
ING   TB^TIMONY    OF   ANOTHBR   WITNBSS^- 

The  mere  fact  that  another  witness  for  prose- 
cution has  testified  to  same  occurrences  and 
In  her  relation  of  them  has  differed  (as  claimed 
by  defendant)  from  account  of  prosecutrix, 
does  not  authorize  re-examination  of  latter  by 
defendant  in  respect  to  such  occurrences. — 
People  vs.  Par  ton,  49  Cal.  682,  686. 

As  to  re-croM-examlnatlon*  see  Abbott's 
Trial  Brief  (Ciyil  Jury  Trial,  2d  ed.).  p.  174. 

24.  RBOPBNING  CASES  FOR  FVRTHBR 
TE3STI1IIONY. — The  power  of  opening  up  case 
after  it  has  once  been  submitted  rests  In  sound 
discretion  of  court  hearing  the  cause.  But 
where  one  party  has  been  misled  by  supposed 
admissions  of  fact  by  other  it  is  error  for 
court  to  refuse  to  allow  deceived  party  to 
introduce  evidence  concerning  such  facts  when 
adverse  party  subsequently  attempts  to  take 
advantage  of  omission  to  prove  such  facts.— 
Pinkham  vs.  McFarland,  5  Cal.  137,  138. 

25.  The  action  of  trial  court  in  granting  or 
refusing  an  application  to  reopen  cause  after 
its  final  submission,  for  purpose  of  introducing 
further  testimony,  is  largely  matter  of  discre- 
tion and  therefore  not  subject  to  review  In 
appellate  court  except  it  be  under  peculiar 
circumstance,  showing  an  abuse  of  that  dis- 
cretion.— Preston  vs.  Sonora  Lodge,  39  Cal.  116, 
119;  People  vs.  Ross,  65  Cal.  104,  105,  3  Pac. 
Rep.  491;  San  Francisco  Breweries  vs.  Schurtz, 
104  Cal.'  420,  428,  38  Pac  Rep.   92. 

As  to  reopening  ease,  see  ante  fi  2042  and 
note  pars.  39-57. 

20.  Referee  may  reopen  ease. — ^It  is  within 
discretion  of  referee  to  open  a  case,  after  it 
has  once  been  closed,  for  purpose  of  receiving 
additional  testimony. — ^Marziou  vs.  Pioche,  10 
Cal.   545.  546. 

See  post  §  2108  and  note. 

27.  WITNBSSS  MAY  BE3  RECALLED  Ilf 
REBUTTAL  TO  CONTRADICT  ADVERSE 
WITNESS. — Evidence  may  be  given  in  rebut- 
tal by  witness  for  prosecution  as  to  statements 
made  by  him  to  witness  for  defendant  incon- 
sistent with  latter  witness's  testimony  on  trial 
and  for  which  proper  foundation  had  been  laid. 
—People  vs.  Olaze,  139  Cal.  154,  162,  72  Pac. 
Rep.  965. 

28.  WITNESS  MAY  BE  RECALLED  WITH 
PERMISSION  OF  COURT  for  examination  in 
chief  or  cross-examination  at  any  time  during 
progress  of  trial,  whether  for  purpose  of  dis- 
proving material  Issue  or  for  purpose  of  laying 
foundation  for  impeachment. — Reed  vs.  Clark, 
49  Cal.  194,  202;  Tyler  vs.  Healey,  51  Cal.  191. 
192. 

29.  Recalling  of  witness  for  purpose  of  lay- 
ing foundation  for  contradicting  him  Is  within 
discretion  of  trial  court,  but  will  be  reviewed 
by  appellate  court  where  there  has  been  gross 
abuse  of  discretion.  Whether  there  has  been 
gross    abuse    of    discretion    depends    in    great 
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measure  upon  character  and  ^'"P^f ^^  ^^  *?*"; 
mony  of  witness  sought  to  be  recalled.  Where 
^o  substantial  rl«ht  of  appellant  ^as  been 
affected  by  refusal  to  alk>w  witness  to  be  re- 
called,  judgment  will  not  be  reversed.-People 
rl.  Shaw.  Ill  Cal.  171.  178.  43  Pac  Rep.  593. 

80  Court  may  permit  witness  for  prosecu- 
tion to  testify  on  redirect  examination  con- 
cerning statements  made  by  defendant  imme- 
dlately  after  homicide,  where  question  and 
answer  relate  to  and  are  connected  with  cir- 
cumstances of  homicide  as  detailed  In  exam- 
ination m  chief  and  cross-examlnaUon  of 
witness.  Within  this  rule,  it  was  held  that 
where  witness  testified  as  to  circumstances  of 
homicide,  and  on  cross-examination  stated  that 
defendant  had.  few  days  before  killing  said 
he  had  heard  considerable  threats  that  de- 
ceased and  T.  had  made  against  him.  It  was 
not  error  on  redirect  examination  to  permit 
question:  "State  whether,  as  d^fendf'^^^^P""^^ 
ly  you.  going  down  the  street  (Just  after  the 
shooting),  did  you  hear  him  say  anything 
about  T.r'  to  which  witness  responded.  He 
•aid.  If  I  had  the  other  load  into  Y  I  would 
be  satisfied.'  "-People  vs.  French.  69  Cal.  169, 
174,  176.  10  Pac.  Rep.  878. 

31  It  is  within  discretion  of  court  in  crim- 
inal' cause  to  permit  witness  who  has  testified 
as  to  conversation  of  defendant  on  redirect 
examination  to  testify  as  to  another  conversa- 
tion-People vs.  Majoine.  144  Cal.  808.  804,  77 
Pac.  Rep.  952. 

82.  Discretion  of  court.  — The  recalling  of 
witness  by  plaintiff  after  he  has  closed  his  case 
is  matter  within  discretion  of  court-Falrchlld 
vs.   California  S.   Co..   13   Cal.   599,   605. 

^3  The  recalling  of  witness  P.  for  further 
crosi-examlnatlon.  in  order  to  lay  a  foundation 
for  the  evidence  of  witness  R.  as  to  the  decla- 
rations ot  P.  evincing  hostility  to  thjB  defend- 
ant  is  matter  within  the  discretion  of  the  trial 
court  Where  application  for  re-examination 
is  made  promptly  upon  learning  of  such 
declarations  and  before  prosecution  has  offered 
any  evidence  in  rebuttal  it  is  certainly  better 
practice  to  grant  application,  unless  court  is 
satisfied  that  there  is  an  attempt  to  trlfie  with 
It  or  that  Its  time  would  be  uselessly  con- 
8umed.-People  vs.  Keith.  50  Cal.  137.  140. 

As  to   discretion   of   coart   In   recalling   wit- 
BCM,  see  note  21  Am.  Dec.  164. 

84.     Same — Abuse  of  discretion. — Where  per- 
mission    is     sought    by    defendant     to     recall 
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witness  for  purpose  of  examining  him  as  to 
material  facts  coming  to  attention  of  counsel 
for  first  time  since  close  of  defendant's  case 
in  chief,  which  fact  is  stated  to  court,  and 
where  trial  has  not  yet  been  concluded  and 
it  is  not  pretended  that  It  would  work  surprise 
upon  plaintiff.  It  is  an  abuse  of  discretion  for  . 
court  to  refuse  permission  to  recall  such  wit- 
ness.—Barry  vs.  Bennett.  45  Cal.  80.  86. 

86.  That    people    had    rested    their    case    Is    ; 
hardly  sufficient  grounds  for  denying  defend-    j 
anfs  request  for  permission  to  further  cross-    t 
examine  prosecutrix  as  to  matters  arising  since    i 
she  had  left  witness-stand;  and  further  ruling    I 
in  connection  therewith  that  if  defendant  re- 
called prosecutrix  he  must  do  so  as   his  own 
witness  Is  an  abuse  of  discretion.— People  vs. 
Parton,  49  Cal.  632.  636. 

36.  It  is  not  only  the  right,  but  the  duty,  of 
court,  if  ends  of  justice  require  it,  to  recall 
witness.— Falrchlld  vs.  California  S.  Co.,  18  Cal. 
699.  606. 

87.  It  is  not  an  abuse  of  discretion  to  refuse 
to  allow  plaintiff  to  recall  witness  for  purpose 
of  contradicting  evidence  of  another  witness  as 
to  facts  concerning  which  plaintiff's  witness 
has  already  testified.— Phelps  vs.  McGloan.  42 
Cal.   298.  303. 

38.  Refusal  to  allow  witness  to  be  recalled 
after  cause  has  been  continued  for  argument 
is  not  an  abuse  of  discretion.— Briswalter  vs. 
Palomares,  66  Cal.  259,  261.  6  Pac  Rep.  226.        J 

39.  During  examination  of  witness  who  was    ( 
on  stand  for  second  time,  once  for  plaintiff  and    j 
once    for    defendant,    court    inquired    whether     • 
there  were  any  more  questions  to  be  asked  of 
that   witness,   counsel   for   defendant    replying 
that   they   were   consulting.   Judge   retired    for     \ 
few  minutes  to  another  department;  and  upon 
his  return  again  inquired  whether  there  were 
any  further  questions  to  be  asked  of  witness 
on   stand;  receiving  no  response  he  dismissed 
witness,     whereupon     counsel     for     defendant 
asked    permission    to    recall    him.    explaining 
that  they  had  not  heard  inquiry  made  by  court. 
Court    refused    permission    to    recall    witness, 
stating  that  counsel   had  several   times   failed 
to    respond    to    inquiries    made    of    them    and 
that  they  were  apparently  trifling  with  court- 
Counsel   made   no   statement  as   to   facts   they 
desired  to  prove.     On  appeal  it  was  held  that 
no  abuse  of  discretion  was  shown  under  cir- 
cumstances of  case.— People  vs.  Moan.  65  Cal. 
682.  584-686.  4  Pac  Rep.  646. 


§  2051.  HOW  MPEAOHED.  A  witness  may  be  impeached  by  the  party  against 
whom  he  was  called,  by  contradictory  evidence  or  by  evidence  that  his  general  rep- 
utation  for  truth,  honesty,  or  integrity  is  bad,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  examination  of  the  witness,  or 
the  record  of  the  judgment,  that  he  has  been  convicted  of  a  felony. 

History:     Enacted  March  11,  1872. 


1.  Applied,  cited,  construed,  referred  to, 

2.  Applicability  to  criminal  causes. 
3, 4.  Contradictory  evidence. 

5.  Same— Collateral  matters  not  subject  of 

contradiction.  ^     .       j,  i.ui-;i 

«.  Same— Entries  made  in  books  of  tnira 

person. 


7-12.  Same — Evidence    attacking     eredibility 

considered  contradietorj. 
18.  Same — Same — ^Laying  foundation  for  at- 
tack. 
14.  Same — Improbability  of  testimony  may 

be  shown. 
16.  Same— Map. 


Tit.  in»  ch.  in,  art.  TI.] 
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16.  Conviction  of  felony. 

17.  Same — Answer  of  witness  may  be  con- 

tradicted by  record. 

18-20.  Same  —  Arrest,  evidence  of,  inadmissi- 
ble. 

21-24.  Same— Conviction  of  a  misdemeanor  is 
not  admissible. 
25.  Same — Conviction    which    has   been   re- 
versed on  appeal  is  mere  nullity. 

26-29.  Same — ^Defendant  in  criminal  cause,  as 
witness,  may  be  impeached. 

30.  Same — Details   and   circumstances  com- 

prising  offense   should   not   be   gone 
into. 

31.  Same — Identity  of  witness  with  convict 

provable  by  parol. 
82.  Same — Indictment    and    trial,    evidence 
of,  improper. 
33-35.  Same — Method  of  proof. 

36.  Same— Same — Prior     to     adoption     of 

code. 

37.  Same — Name  of  felony  may  be  shown. 

38.  Same — Number  of  convictions. 

39.  Same — Sentence  may  be  inquired  into. 

40.  Same — ^Verdict,not  sentence,  constitutes 

conviction. 

41.  Cross-examination    of    impeaching    wit- 

ness. 

42.  Jury   to   determine  effect   of  impeach- 

ment. 

43-47.  Objection  to  impeaching  evidence-*  How 
stated. 

48-57.  Particular  wrongful  acts. 

58-60.  Party  liable  to  impeachment,  when  wit- 
ness. 

61.  Same — ^Bule  applies  to  criminal  eases. 

62.  Person    whose    reputation    is    attacked 

must  be  witness  in  case. 

63.  Reputation  for  truth,  honeety,  and  in- 

tegrity. 

64.  Same — Common-law  rule  same  as  code. 

65.  Same — ^Exelusion    of    impeaching    evi- 

dence not  prejudicial,  when. 

66.  Same — ^Fonn  of  answer. 
67, 68.  Same — Form  of  question. 

69.  Same — Same — ^Disjunctive  fonn. 

70.  Same — Number  of  impeaching  witneane 

may  be  limited. 

71, 72.  Sune — Scope  of  inquiry. 

73,74.  Same— Same — Confined  to  general  repur 
tation. 

75-77.  Same  —  Same  —  Same  —  In  eommunity 
where  witness  resides. 

78,79.  Same — Same — Honesty  of  witness  may 
be  questioned. 

80,81.  Same---Same — Impeaching  witness  can- 
not testify  as  to  his  personal  knowl- 
edge. 

88-85.  Same— Same— Question,  ''Would  you 
believe  him  under  oathf  proper, 
when. 

86.  Same— Right  to  impeach  reputation  pre- 

cluded, how. 

87.  Same — Single  act  does  not  prove  eharae- 

ter. 

88.  Reversal   for    exclusion    of   impeaching 

evidence. 

89, 90.  Reversal  for  improper  impeacAment. 
91.  Sustaining  character  of  witness. 

92,93.  Statutory  mode  of  impeachment  ex- 
clusive. 


94-100.  Same — ^Immorality  of  witness. 

101.  Same — Same — Independent,  specific  acta 
of  immorality. 
102-104.  Same — Insinuating    questions    not    per- 
missible. 

105.  Same — Memory  of  a  witness. 

106.  Same — Religious  belief  of  witness. 

107.  Witness  cannot  be  called  upon  to  dis- 

credit himself. 

1.  APPLIBD,  CITED,  CONSTRUED,  RB« 
FBRRED  TO,  etc.,  In:  People  vs.  Manning,  48 
Cal.  335,  338  (cited) ;  People  vs.  Amanacus.  50 
Cal.  233,  284,  236  (construed);  People  vs.  Chin 
Mook  Sow,  61  Cal.  597,  600  (construed):  People 
vs.  Johnson,  67  Cal.  571,  573,  574  (applied); 
People  vs.  Beck,  68  Cal.  212,  214  (applied); 
People  vs.  McLane,  60  Cal.  412,  418  (cited); 
People  vs.  Markham,  64  Cal.  157,  163,  80  Pac. 
Rep.  620  (construed);  People  vs.  Bush,  65  Cal. 
129,  184.  8  Pac.  Rep.  590  (cited);  Heath  vs. 
Scott,  65  Cal.  548,  561,  4  Pac.  Rep.  557  (cited); 
People  vs.  Schenick,  66  Cal.  625,  4  Pac.  Rep. 
675  (construed);  People  vs.  Hamblin,  68  Cal. 
101,  108.  8  Pac.  Rep.  687  (applied);  Anderson 
vs.  Black,  70  Cal.  226.  229.  11  Pac.  Rep.  700 
(applied);  People  vs.  Carolan,  71  Cal.  195,  196, 
12  Pac.  Rep.  52  (applied);  People  vs.  Meyer,  76 
Cal.  383.  888,  17  Pac  Rep.  431  (cited);  Cock- 
rill  vs.  Hall,  76  Cal.  192,  196,  18  Pac.  Rep.  318 
(cited);  Sharon  vs.  Sharon,  79  Cal.  633.  673,  22 
Pac.  Rep.  26,  131  (cited):  Evans  vs.  De  Lay, 
81  Cal.  103,  105,  22  Pac.  Rep.  408  (applied); 
People  vs.  Bishop,  81  Cal.  113,  117,  22  Pac. 
Rep.  477  (applied);  Barkly  vs.  Copeland,  86 
Cal.  483.  490,  25  Pac.  Rep.  1  (applied);  Jones 
vs.  Duchow,  87  Cal.  109,  114,  23  Pac.  Rep.  371, 
26  Id.  256  (applied):  People  vs.  O'Brien.  96  Cal. 
171,  180,  81  Pac.  Rep.  45  (applied);  People  vs. 
Wong  Ah  Leong.  99  Cal.  440,  442.  34  Pac.  Rep. 
105  (applied);  People  vs.  Crowley.  100  Cal.  478. 
482.  35  Pac.  Rep.  84  (construed):  People  vs. 
Chin  Hane,  108  Cal.  697.  607.  41  Pac.  Rep.  697 
(construed);  People  vs.  Hickman,  118  Cal.  80, 
87,  45  Pac.  Rep.  175  (applied);  People  vs. 
Mayes.  118  CaL  618,  624.  45  Pac.  Rep.  860  (ap- 
plied); People  vs.  Arnold.  116  Cal.  682.  687,  48 
Pac.  Rep.  803  (construed);  Wise  vs.  Wakefield. 
118  Cal.  107,  110.  Ill,  50  Pac.  Rep.  310  (applied); 
People  vs.  Sears.  119  Cal.  267,  271,  61  Pac.  Rep. 
825  (applied);  People  vs.  Prather,  120  Cal.  660.. 
666.  58  Pac.  Rep.  259  (construed;  erroneously 
cited  as  9  2062);  People  vs.  Silva,  121  Cal.  668, 
669,  64  Pac.  Rep.  146  (construed);  People  vs.' 
Arlington,  188  Cal.  866,  858.  56  Pac.  Rep.  1003 
(applied);  Estate  of  James,  124  Cal.  653.  667. 
67  Pac.  Rep.  678,  1008  (applied);  People  vs. 
Crandall,  125  Cal.  129,  134.  136.  136,  57  Pac. 
Rep.  786  (construed);  People  vs.  Harlan.  133 
Cal.  16,  20,  65  Pac.  Rep.  9  (applied);  People  vs. 
Warren,  184  Cal.  202,  204,  66  Pac.  Rep.  212 
(applied);  People  vs.  Ward,  134  Cal.  301,  807, 
66  Pac.  Rep.  872  (construed);  Steen  vs.  Santa 
Clara  V.  M.  &  L.  Co.,  134  Cal.  865,  366,  66  Pac. 
Rep.  321  (applied);  Schneider  vs.  Market  St. 
R.  Co.,  134  Cal.  482,  492.  66  Pac.  Rep.  734 
(cited);  People  vs.  White,  142  Cal.  292,  294.  75 
Pac.  Rep.  828  (construed);  People  vs.  Chad- 
wick,  143  Cal.  116,  126.  76  Pac.  Rep.  884  (cited); 
People  vs.  Kelly.  146  Cal.  119,  122.  79  Pac.  Rep. 
846  (applied);  People  vs.  Eldrldge,  147  Cal.  782, 
786,  787,  82  Pac.  Rep.  442  (construed). 
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Am  to  chameter — ahowlBS  after  ImyeachmeBty 

see   post   1 2063    and   note. 

As  to  eTldeaee  to  affect  tbe  credlblUtr  of 
witness,  see  ante  991847,  1870,  subd.  16  and 
notes. 

As  to  falsos  In  nao  falsos  la  omnlbvs,  see 
post  9  2061  and  note. 

As  to  Impeachmeat  of  witness,  see  KBRR^ 
CYC.  PEN.  CODES  91102  and  note  pars.  55-64; 
91321  and  note  pars.  40-49:  also  monoffraphlc 
note  82  Am.  St.  Rep.  25-68;  note  by  Robert 
Desty.  10  L.  R.  A.  527;  briefs  10  L.  R.  A.  878; 
19  L.  R.  A.  146;  54  L.  R.  A.  646. 

As  to  testlns  eredlbtllty  of  witness  by  crosa- 
exainlnatlon,  see  ante  9  2048  and  note  para. 
25-96. 

2.  APPI.ICABILITY  TO  CRIMINAL  CAUSBS. 
—Rule  prescribed  by  this  section  is  made  ap- 
plicable to  criminal  trials.— People  vs.  White, 
142  Cal.  292,  294.  75  Pac.  Rep.  828. 

See    KBRR*S    CYC.    PBN.    CODB    §1102    and 

note. 

As  to  Impeachment  of  defendant  In  criminal 
case,  as  witness,  see  KBRR'S  CYC.  PBN.  CODB 

9  1102  and  note  pars.  81-48;  note  27  Am.  Rep. 
144,   145. 

8.     CONTRADICTORY    BVIDBNCB,- Witness 

may  be  Impeached,  that  Is  to  say,  credibility  to 
which  his  testimony  is  presumptively  entitled 
may  be  removed  (hindered  or  barred),  by  tes- 
timony or  evidence  contradictory  of  or  ren- 
dering Incredible  his  statements. — People  vs. 
McLane,  60  Cal.  412,  418;  Davis  vs.  California 
P.  Works,  84  Cal.  617,  633.  24  Pac.  Rep.  887. 

4.  B..  a  witness  for  defense  In  prosecution 
for  murder,  testified  without  objections  that 
Tj..  who  had  previously  been  tried  upon  same 
chargre  and  acquitted,  told  him  that  he  had 
killed  deceased,  and  that  he  got  the  gun  from 
M.  In  rebuttal  prosecution  asked  M.  if  he 
loaned  L.  a  pistol,  and  he  was  allowed,  against 
objection  of  defendant,  to  answer  that  he  did 
not.  This  was  not  competent,  as  It  did  not 
tend  to  contradict  witness  B.,  who  did  not  say 
that  L.  procured  pistol  from  M.,  but  only  testi- 
fied as  to  what  L.  had  said;  and  this  evidence 
did  not  tend  to  disprove  that  fact  (see  dls.  op. 
of  De  Haven,  J.,  p.  557).— People  vs.  Mitchell, 
94   Cal.    550.    554,    29    Pac.   Rep.    1106. 

As  to  contradictory  evidence,  see  nets  15  Am. 

Dec.   99. 

As  to  presumption  tbat  witness  speaks  tmtby 

sec   ante  9 1847   and   note. 

As   to  reading   sclentUlc   boobs   to  Jury,   see 

note  41  Am.  Rep.  61-63;  73  Am.  Dec.  777. 

5.  Collateral  matters  not  subject  of  contra- 
diction.— A  witness   for  prosecution  was  asked 
upon    cross-examination,    for    purpose    of    dis- 
crediting him  as  witness,  whether  he  executed 
bond  for  sertaln  Chinamen  under  Internal  rev- 
enue laws,  and  whether  he  had  been  paid  for 
doing  so.     He  answered  that  he  had  executed 
bonds,    but    denied    that    he    was    paid    for    it. 
Counsel  for  defendant  then  offered  to  produce 
witness,   by   whom    he   stated    he   could   prove 
that  people's  witness  was  paid  for  going  upon 
bonds.     The  proposed  evidence  was  held  to  be 
inadmissible.— People  vs.   Collins,   105   Cal.   504, 
513,  39   Pac.   Rep.   16.     See  People  vs.   Bell,   68 
Cal.   119;  People  vs.  Tiley.  84  Cal.   651,  653,  24 
Pac.  Rep.  290. 


As  to  collateral  matters,  see  ante  9  2048  and 
note  pars.  6-12;  post  9  2052  and  note  pars.  76-78. 

6.  Bntries  made  In  books  of  third  person  or 

firm,  during  regular  course  of  business,  against 
person  who  is  witness,  when  such  entries  are 
concerning  one  or  series  of  circumstances  con- 
temporaneous with  facts  testified  to  by  wit- 
ness, are  admissible  for  purpose  of  impeaching 
witness  as  to  dates,  etc.  In  such  case  It  is 
Immaterial  whether  person  who  made  entries 
is  present  or  is  deceased,  if  foundation  for 
introducing  such  books  be  properly  laid  by 
testimony  identifying  them.— Sill  vs.  Reese,  47 
Cal.  294.  313-316.  341,  842. 

7.  Bvldence  attacking  credibility  considered 
contradictory. — Where  witness  for  defendant 
has  attempted  to  dissuade  one  of  plalntiflfa 
witnesses  from  attending  trial,  and  denies  on 
his  cross-examination  that  he  has  done  so, 
plaintiff  is  entitled  to  give  evidence  to  contra- 
dict him  in  this  respect.  Such  evidence  is  not 
In  relation  to  collateral  matter  but  is  ad- 
dressed to  witness's  conduct  In  particular  suit, 
and  ought  to  detract  very  much  from  his  credit 
in  suit.  It  may  also  be  shown  that  witness  had 
proposed  to  procure  testimony  for  defendant 
for  money  consideration.  Such  evidence  is  ad- 
missible to  affect  credit  of  witness  in  particu- 
lar case.— Lewis  vs.  Steiger,  68  Cal.  200,  202, 
8  Pac.  Rep.   884. 

8.  A  witness  who  on  cross-examination  has 
denied  that  he  attempted  to  bribe  witnesses  for 
prosecution  may  In  rebuttal  be  contradicted  by 
evidence  of  witness  upon  whom  attempt  was 
made.  Such  evidence  is  not  to  be  considered 
as  tending  to  show  guilt  of  defendant,  or  as  in 
any  way  smirching  his  character  by  intimating 
that  he  was  party  to  proposed  bribery.  It  Is 
offered  for  purpose  of  shedding  light  upon  evi- 
dence of  witness  himself. — People  vs.  Wong 
Chuey,  117  Cal.  624,  627.  628,  49  Pac  Rep. 
883. 

9.  Where  counsel  for  defendant,  for  purpose 
of  affecting  credibility  of  witnesses  for  prose- 
cution by  showing  their  hostility  towards  de- 
fendant, calls  a  witness  and  asks  him  if  he 
knows  that  defendant  had  been  arrested  upon 
another  criminal  charge  and  then  asks  ques- 
tion at  whose  instigation  such  arrest  was 
made,  he  should  also  offer  to  prove  that  such 
arrest  was  Instigated  or  brought  about  by 
some  witnesses  for  prosecution  or  an  organiza- 
tion or  society  hostile  to  defendant  with  which 
some  witnesses  for  prosecution  were  connected. 
Otherwise  question  prima  facie  would  be  irrel- 
evant, for  it  could  not  be  said  that  an  answer 
to  such  question  would  establish  conspiracy 
to  pursue  defendant  upon  false  charge. — People 
vs.  Fong  Ah  Sing,  70  Cal.  8,  14,  11  Pac  Rep. 
828. 

10.  Witness  for  plaintiff,  who  had  acted  as 
interpreter  and  attorney  for  defendant  at  time 
of  execution  of  deed  by  defendant  to  plaintiff, 
and  who  testifies  that  at  time  of  execution  he 
had  correctly  read  deed  to  defendant  and  that 
defendant  was  Informed  that  deed  called  for 
nine  square  miles  of  land  (defendant's  conten- 
tion being!  that  deed  was  represented  to  him 
to  be  for  one  square  mile),  may  be  cont/a- 
dlcted  by  evidence  that  after  execution  of  deed 
plaintiff   had   deeded   to   witness   an   undivided 
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•n*   half  of  said   land. — ^McDanlel  tb.  Baca,   2 
L^t.   326,   329. 

11  Svldence  offered  by  defendant  to  im- 
peciea  witness  for  prosecution,  to  effect  that 
the>  and  their  husbands  had  enffaged  in  con- 
8^1ra<iy  falsely  to  prosecute  defendant  and 
obtain  his  property,  where  husbands  had  not 
been  called  as  witnesses  and  only  circum- 
stances relied  on  to  connect  witnesses  with 
conspiracy  Is  fact  that  they  are  wives  of  two 
of  al leered  conspirators,  is  too  remote. — ^People 
vs.   Parton.  49  Cal.  682,  687. 

12.  A  witness  who  had  testified  In  behalf 
o^  defendant  stated  on  cross-examination  that 
she  was  not  so  very  friendly  with  him.  In 
rebuttal,  under-sheriff,  in  answer  to  question 
by  prosecution,  testified  that  durlngr  trial,  in 
courthouse  corridor,  he  met  witness  and  two 
other  ladies,  one  beln^  defendant's  wife,  and 
they  all,  witness  included,  then  and  there 
kissed  defendant.  Trial  court  refused  to  strike 
out  this  testimony  on  defendant's  motion  on 
ffround  that  it  was  admitted  simply  for  pur- 
pose of  showinsT  friendly  feelingr  between 
witness  and  defendant.  Supreme  court  held 
that,  as  defendant  failed  to  show  any  preju- 
dicial effect  of  such  ruling,  his  substantial 
rierhts  had  not  been  affected. — People  vs.  Perry, 
144   Cal.   748,   754,  78  Pac.  Rep.  284. 

As  to  evidence  ai  bias,  hostility,  relationship, 
etc.,  see  note  15  Am.  Dec.  100;  82  Am.  St.  Rep. 
62-67. 

As  to  provliis:  hostility  of  w^ltaess  by  evi- 
dence of  witnesses  deelaratlons,  see  post  5  2062 
and  note  pars.  64-69. 

As  to  sho-wlns  hostility  of  ^rltness  by  cross- 
examination,  see  ante  5  2048  and  note  pars. 
56-61. 

12I.     Same — Laying:  fonndatlon  for  attack. — It 

Is  proper,  for  purpose  of  impeaching  motives 
of  prosecutingr  witness,  to  show  that  she  has 
instituted  prosecution  for  purpose  of  extorting 
money  from  defendant;  but  questions  asked 
should  be  preceded  by  direct  question  asked  of 
prosecuting  witness  whether  she  has  not  begun 
prosecution  for  that  purpose. — People  vs.  Del- 
bos,  146  Cal.  734,  738,  81  Pac  Rep.  131.  See 
Lewis  vs.  Steiger,  68  Cal.  200,  202,  8  Pac.  Rep. 
884. 

14.  Improbability  of  testimony  may  be 
shown. — The  prosecution  may  impeach  wit- 
nesses for  defendant  who  gave  evidence  as  to 
facts  and  circumstances  of  homicide  charged 
in  information  by  showing  that  passing  freight- 
train  obscured  their  view  of  killing,  and  for 
this  purpose  may  examine  train  dispatcher  of 
railroad  company  as  to  fact  that  freight- train 
was  passing  point  where  murder  occurred  at 
particular  time  referred  to.— People  vs.  Wong 
Chuey,  117  Cal.  624,  626.  49  Pac.  Rep.  833.  See 
Davis  vs.  California  P.  Works,  84  CaL  617, 
631,  24  Pac.  Rep.  887. 

As  to  proving  Intozleatfon  of  -witness  at  time 
facts  Severn  to  occurred,  see  note  78  Am.  Dec. 
777. 

15.  Map  of  snrvey,  which  was  made  for  pur- 
pose of  partition  of  lands  purchased  by  witness 
and  others  may  be  introduced  on  cross-exam- 
ination of  such  witness  for  purpose  of  con- 
tradicting his  testimony  relating  to  such  lands. 
— Judson   vs.   Malloy,   40   Cal.    299,   307,   808. 


16.  CONVICTION  OF  FELONY.— As  to  re- 
quirement that  witness  must  answer  as  to  fact 
of  his  previous  conviction  of  felony,  see  post 
9  2065  and  note. 

As  to  evidence  of  conviction  of  Infamous 
crime,  see  note  78  Am.  Dec.  775;  82  Am.  St. 
Rep.  34-89;  Abbott's  Trial  Brief  (Civil  Jury 
Trials,  2d  ed.),  pp.  199-202. 

17.  Ansiver  of  witness  may  he  contradicted 
by  record.  —  Where,  under  cross-examination, 
witness,  in  response  to  question  of  district  i 
attorney,  declared  that  he  had  not  been  con- 
victed of  certain  felony  and  subsequently 
against  objection  of  defendant,  district  attor- 
ney was  permitted  to  introduce  record  of  con- 
viction, supreme  court  held  that  defendant's 
answer  was  not  as  to  collateral  matter  which 
would  bind  district  attorney  and  prevent  his 
proving  conviction  by  record;  that  law  author- 
izes district  attorney  to  prove  conviction  by 
record  as  distinct  fact.  It  was  not  one  of  those 
matters  entirely  irrelevant  which  may  be  in- 
quired into  only  by  virtue  of  wide  latitude 
permissible  on  cross-examination. — People  vs. 
Chin  Mook  Sow,  61  Cal.  597,  600.  601. 

1&  Arrest,  evidence  of.  Inadmissible. — Ques- 
tions asked  witness  concerning  mere  arrests 
are  not  proper  for  purpose  of  impeaching  him. 
Mere  fact  that  he  had  been  arrested  does  not 
prove,  or  tend  to  prove,  that  he  had  been  con- 
victed of  any  offense;  and  until  there  is  proof 
of  conviction  he  is  protected  by  legal  presump- 
tion of  innocence.  If  witness  be  defendant  in 
criminal  action  and,  upon  cross-examination, 
has  been  compelled  to  testify  as  to  mere  ar- 
rests, conviction  following  trial  will  be  set 
aside  upon  appeal  because  of  prejudice  which 
may  have  been  created  against  him  in  minds 
of  Jury  by  reason  of  such  erroneous  examina- 
tion.—People  vs.  Hamblin,  68  Cal.  101,  103,  8 
Pac.    Rep.    687. 

See  People  vs.  Ah  Who,  49  Cal.  32,  33;  People 
vs.  Elster  (Cal.  May  27.  1884),  3  Pac.  Rep.  884. 

19.  For  purpose  of  laying  before  Jury  char- 
acter of  witness  the  following  question  was 
held  improper:  "Were  you  not  confined  in 
county  Jail  in  Oakland  for  period  of  about 
eight  months,  continuously,  charged  with  cat- 
tle stealing?"— People  vs.  Silva,  121  Cal.  668, 
669,  54  Pac.  Rep.   146. 

20.  Evidence  that  defendant  had  previously 
been  arrested  for  drunkenness  is  inadmissible. 
—People  vs.  Arlington,  123  Cal.  256,  257,  55 
Pac.  Rep.   1003. 

As  to  evidence  of  arrest,  see  note  57  Am. 
Rep.    16-19. 

21.  Conviction  of  misdemeanor  Is  not  admis- 
sible for  purpose  of  Impeaching  witness  in  any 
case,  even  though  it  be  shown  that  offense 
involved  moral  turpitude  or  infamy.  Neither 
records  of  police  court  nor  parol  evidence  are 
admissible  for  such  purpose.  Introduction  of 
such  records  is  reversible  error, — People  vs. 
White,  142  CaL  292,  293,  296,  76  Pac.  Rep.  828. 

22.  Record  of  Judgment  rendered  in  another 
state  is  not  admissible  for  purpose  of  impeach- 
ing witness,  when  it  does  not  show  conviction 
of  felony. — Kennedy  vs.  Lee,  147  Cal.  696,  608, 
82  Pac.  Rep.  257. 

S8.  Compares  If  in  any  easa  record  of  con- 
viction of  misdemeanor  is  admissible  for  pur- 
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pose  of  discrediting  witness,  it  should  be  made 
to  appear  that  offense  involved  moral  turpitude 
and  infamy. — People  vs.  Carolan,  71  CaL  195, 
196,  12  Pac.  Rep.  52. 

24.  Fact  of  former  conviction  of  witness  of 
misdemeanor  cannot  be  proved  by  examination 
of  witness.  Record  of  conviction  of  misde- 
meanor is  best  evidence  of  fact,  and  It  is 
indispensable.  It  Is  allowable  to  impeach  wit- 
ness by  asking  him  if  he  has  been  convicted 
of  felony,  or  fact  may  be  proved  by  producing 
;  record  of  conviction.  Proof  of  such  fact  by 
^  oral  testimony  of  witness  is,  however,  an  ex- 
^  ception  to  general  rule  as  it  existed  before 
code.  Under  that  rule,  only  admissible  evi- 
dence of  former  conviction  of  witness  of  felony 
was  record  of  conviction.  But' rule  is  yet  ap- 
plicable to  proof  of  conviction  of  offense  other 
than  felony,  for  code,  which  has  made  an  ex- 
ception to  rule  in  convictions  of  felony, 
declares  that  witness  cannot  be  impeached  by 
evidence  of  particular  wrongful  acts.— People 
vs.  Schenick,  65  Cal.  626,  626,  4  Pac.  Rep.  675. 

SS.  CoBvlctloa  which  ha«  beea  reversed  «s 
appeal  Is  mere  aiilllty  and  has  no  vitality  for 
any  purpose.  It  is  proper  for  court  to  so 
instruct  Jury,  where  witness  has  been  im- 
peached by  evidence  of  conviction  and  where 
evidence  shows  reversal  of  judgment  on  ap- 
peal.—Davis  vs.  McNear,  101  Cal.  606,  608,  86 
Pac.  Rep.  105. 

2«.  Defendant  la  criminal  cavecy  mm  wltnee% 
may  be  Impeached* — ^Upon  trial  of  defendant  in 
criminal  prosecution  it  is  not  proper  to  show 
him  to  have  been  guilty  of  some  other  offense 
for  purpose  of  raising  presumption  either  of 
law  or  of  fact  of  his  guilt  in  case  under  con- 
sideration. But  when  defendant  offers  himself 
as  witness  in  his  own  behalf,  he  becomes  sub- 
ject to  most  of  rules  applicable  to  other 
witnesses,  and  among  those,  and  for  purpose 
of  impeaching  his  evidence,  he  may  be  asked 
if  he  has  been  convicted  of  felony,  or  the  fact, 
if  it  exist,  may  be  shown  by  record  of  judg- 
ment—People vs.  Sears,  119  Cal.  267,  871,  61 
Pac  Rep.  886. 

27.  Defendant  in  criminal  prosecution  may 
be  asked  on  cross-examination  If  he  had  not 
been  convicted  of  prior  felony,  notwithstanding 
rule  that  part  of  information  charging  prior 
conviction  cannot  be  read  to  jury.— People  vs. 
Crowley.  100  Cal.  478.  482,  483,  86  Pac.  Rep. 
84;  People  vs.  Chin  Hane,  108  Cal.  597.  606.  41 
Pac.  Rep.  697.  See  People  vs.  ICajolne,  144  CaL 
803,  804.  77  l»ac.  Rep.   962. 

28.  Section  1098  of  the  Penal  Code  does  not 
protect  defendant  in  criminal  prosecution  from 
being  asked  if  he  had  previously  been  con- 
victed of  felony.  That  section  provides  that 
when  defendant  at  his  arraignment  confesses 
prior  conviction  no  reference  thereto  shall  be 
made  by  clerk  in  reading  information  and 
stating  plea  to  jury.  The  obvious  purpose  of 
that  section  is  to  give  the  defendant  benefit 
of  withholding  from  Jury  a  knowledge  of  such 
prior  conviction  in  all  instances  other  than 
where,  by  conduct  of  his  own  case,  production 
of  such  fact  is  rendered  essential  to  proper 
presentation  of  case  of  people.  It  was  not 
designed  thereby  to  change  or  affect  ordinary 
rules  of  eTldence  for  elucidation  of  truth,  to 


which  defendant,  like  any  other  witness,  sub- 
jects himself  upon  taking  witness-stand.  Un- 
der rule  established  in  this  state,  a  defendant's 
character  for  truth,  honesty,  and  Integrity  Is 
In  issue  when  he  offers  himself  as  a  witness, 
and  he  thereupon  becomes  subject  to  same 
rules  for  testing  his  credibility  before  Jury,  by 
impeachment  or  otherwise,  as  any  other  wit- 
ness.—People  vs.  Arnold,  116  Cal.  688.  687,  48 
Pac.  Rep.  808. 

29.  A  defendant  Indicted  for  felony,  if  he 
offer  himself  as  witness,  may.  upon  cross- 
examination,  be  asked  whether  he  has  pre- 
viously been  convicted  of  felony.  Such 
question  is  only  permitted  to  go  to  credibility 
of  witness,  and  is  not  in  violation  of  1 1823  of 
Penal  Code,  which  provides  that  defendant  in 
a  criminal  action  cannot  be  compelled  to  be 
witness  against  himself,  as  fact  that  defendant 
has  been  previously  convicted  of  other  crim- 
inal offense  Is  no  evidence  that  he  committed 
particular  offense  for  which  he  may  be  on  triaL 
— ^People  vs.  Johnson,  67  CaL  671.  674. 

M.  Detalla  and  drenmstances  eemprlstng 
offense  she«ld  net  be  gene  Inte. — Examination 
should  not  go  beyond  fact  of  conviction  and 
name  of  felony.— People  vs.  Chin  Hane,  108  CaL 
597.  606,  607.  41  Pac  Rep.  697. 

SI.  Identity  of  witness  with  convlet  pf«T- 
able  by  parol. — Where  it  was  sought  to  prove 
prior  conviction  against  defendant  who  had 
testified  as  witness  in  his  own  behalf,  and 
name  appearing  in  record  of  prior  conviction 
differed  from  that  given  by  defendant,  it  was 
held  competent  to  prove  identity  of  defendant 
and  person  named  In  record  by  parol  evidence. 
—People  vs.  Rolfe,  61  CaL  640.  648. 

SS.  ladlctment  and  trial,  evldeace  of.  Im- 
proper.— It  is  Improper  on  cross-examination 
to  compel  witness  to  testify  that  he  had  been 
indicted  and  tried  on  criminal  charge.  Such 
evidence  Is  not  competent  to  impeach  him.  nor 
is  it  proper  cross-examination.  —  People  vs. 
Warren,  184  CaL  202.  204,  66  Pac  Rep.  212. 

As  to  evidence  of  Indictment,  see  note  67  Am. 
Rep.  16-19. 

S8l  Method  ef  proof.  —  Witness  may  be 
shown  to  have  been  convicted  of  felony,  by 
"his  examination*'  or  "by  the  record  of  the 
Judgment" — ^People  vs.  Rodrigo,  69  Cal.  601. 
605.  11  Pac  Rep.  481;  People  vs.  Sears,  119 
CaL  267,  271,  61  Pac  Rep.  826. 

84.  Code  allows  cross- examiner  to  ask  wit- 
ness if  he  has  been  convicted  of  felony.  It 
does  not  confine  evidence  of  that  fact  (as  was 
rule  before  the  code)  to  record  of  conviction. 
But  right  to  prove  fact  by  record  of  conviction 
is  continued. — People  vs.  Chin  Mook  Sow,  61 
CaL  597.  600. 

85.  Party  may  ask  witness  with  respect  to 
fact  of  judgment  and  sentence  against  him  for 
felony.— People  vs.  Rodrigo,  69  CaL  601.  605,  11 
Pac  Rep.  481;  People  vs.  Chin  Hane.  108  Cal. 
597.  606.  41  Pac  Rep.  697;  People  vs.  Sears,  119 
Cal.  267,  271,  61  Pac  Rep.  825;  People  va 
Putman.  129  CaL  258.  262,  61  Pac  Rep.  961; 
People  vs.  Eldridge,  147  CaL  782,  786.  82  Pac 
Rep.  442. 

S8.  Same— PHer  te  adbptlaa  of  cede. — ^The 
rule    followed   by   earlier   decisions   was   that 
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conviction  of  witness  of  an  Infamous  crlma 
could  not  be  proved  by  parol,  If  that  character 
of  proof  was  objected  to;  that  record  of  con- 
viction was  the  best  evidence  of  it.— People  vs. 
Relnhart.  89  Cal.  449;  People  vs.  Melvane,  89 
Cal.  614.  617;  People  vs.  McDonald,  89  Cal.  697, 
698:  People  vs.  Chin  Mook  Sow.  51  Cal.  697,  600; 
People  vs.  Schenlck,  66  Cal.  626,  686,  4  Pac 
Rep.  675;  People  vs.  Sears,  119  Cal.  267,  271, 
61  Pac.  Rep.  826. 

37.     Name    of    feloax    naay    be    sIkiwii.  —  Not 

only  fact  of  conviction  may  be  shown  but  name 
of  particular  felony  of  which  witness  had  been 
convicted.— People  vs.  Chin  Hane,  108  Cal.  697, 
607,  41  Pac.  Rep.  697;  People  vs.  Putman,  129 
Cal.  268,  262,  61  Pac  Rep.  961;  People  vs. 
Kidrldge,  147  Cal.  782,  786,  82  Pac  Rep.  442. 

S8.  Number  of  convletloiia.  —  As  many  fel- 
onies may  be  shown  as  defendant  has  been 
convicted  of.— People  vs.  Kelly,  146  Cal.  119, 
122,  79  Pac.  Rep.  846;  People  vs.  Eldrldse.  147 
Cal.  782,  82  Pac.  Rep.  442. 

89.  Seatence  may  be  Inquired  Into. — ^In  view 
of  the  pre-exlstlns  law,  which  required  con- 
viction to  be  proved  by  Judirment,  and  of 
section  which  permits  proof  by  witness  or  by 
record  of  Judgment,  party  seeking  to  Impeach 
witness  may  ask  him  with  respect  to  Judgment. 
—People  vs.  RodrlffO,  69  Cal.  601,  606,  606,  11 
Pac.  Rep.  481. 

40.  Verdiet,  not  seatenee^  eoastltates  eon- 
i  vietloB.- It  is  sufficient  for  purpose  of  im- 
1   peaching  witness   to   show    that   he  has   been 

convicted  by  verdict  of  jury.  It  is  immaterial 
that  sentence  has  not  yet  been  pronounced. — 
People  vs.  Ward,  134  Cal.  801,  809,  66  Pac.  Rep. 
372. 

41.  CROSS-ESXAMINATION  OP  IMPBACH- 
ING  WITNESS.— While  It  Is  not  permissible  to 
give  evidence  of  wrongful  acts  for  purpose  of 
impeaching  witness,  it  is  proper,  upon  cross- 
examination  of  witness  who  has  given  testi- 
mony either  for  sustaining  or  impeaching 
credibility  of  another  witness,  to  question  him 
with  reference  to  his  knowledge  of  specific 
acts,  and  with  reference  to  specific  acts  them- 
selves, for  purpose  of  overcoming  effect  of  his 
testimony  upon  direct  examination.— People  va. 
Mayes,  118  Cal.  618,  624,  46  Pac.  Rep.  860. 

As  to  admlMlblUty  of  testimony  to  show  blaa 
of  Impeaehlag  wttaeso,  see  brief  68  Ij.  R.  A. 
182. 

Ae  to  eross-«uunlaatlo%  senorallT»  see  ante 

§2048  and  note. 

Aa  to  eroas-ezamlaatloa  as  to  kaowledse  of 
wpotatloa*  see  ante  i  2048  and  note  pars.  71.  72. 

Aa  to  erosa-examlnatloa  of  Impeaebinv  wit- 
aeaa,  see  note  78  Am.  Dec  778;  82  Am.  St.  Rep. 
28;  Abbott's  Trial  BHef  (Civil  Jury  Trials,  2d 
ed).  pp.  166,  167. 

49.  J17RY  TO  DBTBRHINB  BFFBCT  OF 
IMPBACHMBNT. — Witness  may  be  impeached, 
but  it  remains  for  jury  to  determine  whether 
particular  witness  has  told  truth  In  case,  not- 
withstanding his  general  bad  reputation  for 
truth  and  integrity.  So  they  may  believe  him, 
notwithstanding  his  conviction  of  felony.  It 
is  erroneous  for  court  to  charge  Jury  that 
former  conviction  necessarily  and  as  matter  of 
law  deprives  particular  witness  of  any  portion 
C.  C.  P.— 166. 


of  credit  which  presumptively  is  due  to  testi- 
mony of  lUtness. — People  vs.  McLane,  60  Cal. 
412,  418. 

As  to  Jvry  belag  Jadge  of  welgbt  and  effect 
of  crrldeaee,  see  post  I  2061  and  note. 

4S.  OBJECTION  TO  IMPBACHING  BTI- 
DBNCflS — How  stated.— Objection  that  evidence 
is  immaterial  does  not  raise  point  whether  it 
is  competent  and  admissible  under  above  sec- 
tion.— People  vs.  Manning,  48  Cal.  835,  838. 

44.  Objection  that  questions  are  Immaterial 
and  not  in  cross-examination  are  sufficient  for 
exclusion  of  questions  asked  defendant  charged 
with  assault  with  intent  to  commit  murder, 
concerning  other  occasions  on  which  he  had 
drawn  revolver  upon  other  persons. — People 
vs.  Bishop,  81  Cal.  118,  117,  22  Pac.  Rep.  477. 

45.  Where  witness  called  for  purpose  of 
impeaching  witness  of  adverse  party  has  been 
asked:  "Are  you  acquainted  with  general  rep- 
utation, in  community  where  he  lives,  for  truth, 
honesty,  or  integrity?"  To  which  question  no 
objection  has  been  made  on  ground  of  Its  being 
in  disjunctive  form,  and  such  question  has  been 
answered  affirmatively,  an  objection  to  follow- 
ing question:  '"What  is  it,  good  or  bad?"  on 
ground  that  it  is  irrelevant,  immaterial,  and 
Incompetent,  and  that  no  proper  foundation 
has  been  laid  therefor,  may  properly  be  over- 
ruled where  attention  of  court  has  not  been 
called  to  form  of  first  question. — People  vs. 
Ryan,   108  Cal.   681,   584,  41  Pac.  Rep.   451.    ' 

46.  Plaintiff's  counsel  asked  witness  on 
cross-examination  whether  he  •  had  been  ar- 
rested on  certain  date  for  designated  assault 
and  battery  and  had  appeared  in  court  and 
pleaded  guilty  and  paid  fine  therefor.  Defend- 
ant's objection  waa  made  on  ground  that  it  did 
not  tend  to  impeach  witness;  that  record  was 
best  evidence.  Supreme  court  held  that  ground 
of  objection  was  specific  and  clear  enough  to 
show  that  objector  had  in  mind  and  invoked 
rule  which  does  not  permit  witness  to  be  im- 
peached by  evidence  of  particular  wrongful 
acts  theretofore  done  by  him. — Jones  vs.  Du- 
chow,  87  Cal.  109,  114,  28  Pac  Rep.  871,  25 
Id.  266. 

47.  If  question  be  not  so  limited  to  general 
reputation  of  impeached  witness  for  truth,  etc., 
In  community  where  witness  resides,  and  he 
is  asked  ffierely  as  to  general  reputation,  an 
objection  thereto  must  state  specifically 
grounds  of  such  objection.  The  broad  objec- 
tion of  incompetence  and  Irrelevance  does  not 
reach  point;  general  reputation  of  witness  nec- 
essarily includes  repute  in  place  of  his  resl- 
dence.-^WIse  vs.  Wakefield,  118  Cal.  107,  110, 
60  Pac.  Rep.  810. 

48.  PARTICULAR  WRONGFIJI<  ACTS.— Evi- 
dence of  particular  wrongful  acts  is  Inadmis- 
sible for  purpose  of  impeaching  a  witness,  and 
it  is  not  proper  to  question  witness  with  refer- 
ence to  such  matters.— Sharon  vs.  Sharon,  79 
Cal.  688,  678,  22  Pac  Rep.  26,  131.  See  People 
vs.  Hambltn,  68  Cal.  101,  104,  8  Pac.  Rep.  687; 
Jones  vs.  Duchow,  87  Cal.  109,  114,  28  Pac. 
Rep.  871,  25  Id.  266;  People  vs.  Devlne,  95 
Cal.  227,  282,  80  Pac.  Rep.  878;  People  vs. 
Wells,  100  Cal.  459,  462.  84  Pac  Rep.   1078. 

Aa  to  evldeaee  of  partlevlar  wroaipfnl  actOf 
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see  notes  39  Am.  Dec.  529;  46  Am.  Dec.  230; 
67  Am.  Rep.  16-19;  82  Am.  St.  Rep.  ,84. 

A«  to  evidence  of  offer  of  eompromUie  of 
felony,  see  note  25  Am.  Dec.  596. 

As  to  acts  of  Imnoralityy  see  pars.  94-101 
this  note. 

49.  FolIowlnET  questions  were  asked  witness 
with  a  view  to  his  impeachment,  and  were  held 
to  be  inadmissible:  "Were  you  the  engineer  of 
the  railroad  company  [referring  to  railroad 
company  not  involved  in  suit],  receiving  a 
salary  from  the  company  and  dividing  the 
profits  with  contractors  at  the  same  time?" 
"Did  you  get  $3,600  as  a  bribe  from  the  con- 
tractors in  that  case?" — Hinkle  vs.  San  Fran- 
cisco &  N.  P.  R.  Co.,  56  Cal.  627,  628,  682. 

60.  A  female  witness  for  defendant  was 
asked  by  plaintiff  on  cross-examination:  "How 
many  men  have  you  gone  with  besides  your 
husband,  when  your  husband  was  not  present, 
to  California  House,  and  taken  luncheon?"  in 
connection  with  which  question  plainti£r*s 
counsel  proposed  to  show  that  witness  was  in 
habit  of  visiting  houses  that  are  not  reputable. 
Trial  court  overruled  objection  that  question 
was  irrelevant,  immaterial,  and  incompetent. 
Supreme  court  held  that  this  ruling  was  er- 
roneous and  that  statement  of  counsel  in  con- 
nection with  it  was  Improper. — Sharon  vs. 
Sharon,  79  Cal.  633.  673.  22  Pac  Rep.  26.  131. 

A«  to  admiaslblUty  of  evidence  of  general 
character  for  chastity,  see  notes  39  Am.  Dec. 
529;  17  Am.  Dec.  77;  45  Am.  Dec.  230;  mono- 
graphic note  68  Am.  St.  Rep.  479-482;  brief 
54  L.  R.  A.  646. 

61.  Plaintiff  was  called  as  witness  in  her 
own  behalf,  and  on  cross-examination  testi- 
fied that  she  was  married  to  Evans  on  twenty- 
seventh  day  of  April,  1880.  She  was  then 
asked:  "Had  you  another  husband  at  that 
time?"  Counsel  for  plaintiff  objected  to  ques- 
tion as  immaterial,  and  not  cross-examination, 
and  objection  was  sustained.  Counsel  for  de- 
fendants then  offered  to  prove  that  at  time 
plaintiff  claimed  to  have  been  married  to 
Kvans  she  was  the  wife  of  one  Cunningham; 
that  in  a  certain  case  she  had  testified  that 
she  was  married  to  Cunningham  in  January, 
1869;  that  the  latter  was  then  living,  and 
that  they  had  never  been  divorced.  Counsel 
for  plaintiff  objected  to  offered  evidence  on 
same  ground  as  before,  and  objection  was 
sustained.  Supreme  court  held  that  offered 
evidence  did  not  tend  to  contradict  statement 
of  witness  that  she  was  married  to  Evans  in 
April.  1880.  At  most,  it  tended  only  to  prove 
that  she  had  another  husband  at  that  time, 
and  was  therefore  guilty  of  bigamy.  This,  if 
true,  was  wrongful  act,  but  it  was  irrelevant 
and  not  collateral  to  material  issue  before 
court,  and  witness  could  not  be  impeached  by 
evidence  of  particular  wrongful  act.— Evans 
vs.  De  LAy,  81  Cal.  103,  105,  22  Pac.  Rep.  408. 

62.  In  a  criminal  prosecution  upon  charge 
of  assault  with  intent  to  commit  murder, 
where  defendant  testifies  as  witness  in  his 
own  behalf,  It  is  improper  on  cross-examina- 
tion to  question  him  as  to  other  occasions 
upon  which  he  had  drawn  revolver  upon  other 
persons.  Such  questions  are  not  admissible 
for  purpose  of  Impeaching  defendant's  charac- 


ter, either  generally  or  for  truth  and  veracity. 
—People  vs.  Bishop,  81  Cal.  113,  117,  22  Pac 
Bep.  477. 

53.  Witness  for  defendant  cannot  on  cross- 
examination  be  compelled  to  testify  that  he 
had  participated  with  defendant  in  alteration 
of  records  other  than  that  charged  in  indict- 
ment in  case.  Such  evidence  of  particular 
wrongful  acts  Is  not  admissible  to  impeach 
him.— People  vs.  O'Brien,  96  Cal.  171,  180,  31 
Pac.  Rep.   46. 

54.  It  is  not  competent  for  purpose  of  im- 
peachment to  introduce  evidence  showing  that 
upon  another  trial  or  at  coroner's  inquest  upon 
matter  concerning  which  defendant  had  not 
testified  upon  his  examlhation  In  chief,  he  had 
committed  wilful  perjury.  —  People  vs.  Arri- 
ghini,  122  Cal.  121,  126,   126,  64  Pac.  Rep.  691. 

65.  The  wife  of  defendant  in  criminal  cause 
cannot,  oh  cross-examination  for  purpose  of 
Impeaching  her,  be  asked,  against  objection 
and  protest  on  part  of  defendant,  a  series  of 
questions  which,  if  answered  afllrmatively, 
would  disgrace  and  degrade  witness,  where 
they  are  all  wholly  collateral  and  outside 
Issues  and  do  not  refer  to  relation  of  witness 
to  parties,  to  subject  of  action,  or  to  previous 
testimony  of  witness. — ^People  vs.  Crandall,  126 
Cal.  129,  184.  67  Pac.  Rep.  785. 

56.     It   Is   improper   for  district  attorney  to 
ask    defendant:     "Did    you    pay    your    rent?" 
where  defendant  had  testified  that  he  stopped   ( 
at  certain  lodging-house. — People  vs.  Paterson, 
124  Cal.   102.   104,   56  Pac.  Rep.   882. 

67.  In  an  action  for  damages  arising  from 
destruction  of  plaintiff's  cordwood,  fence- 
posts,  etc.,  by  fire  communicated  from  defend- 
ant's locomotive,  plalntlfTs  most  Important 
witness,  the  foreman,  on  cross-examination 
was  asked  where  he  got  the  money  to  pay 
for  some  land  that  he  had  pre-empted  in  Hum- 
boldt County,  and  if  he  did  not  borrow  it.  and 
then  an  Inquiry  was  made  as  follows:  *T>ld 
you  not  tell  Mr.  Cody  In  December,  1893,  near 
the  old  W.  Whittle  mill,  on  the  public  land 
beyond  Dougherty's  mill,  that  you  got  $250 
to  prove  up  some  land  for  a  man,  and  that 
you  skipped  out  and  left  the  man  In  the  lurch, 
and  that  you  sold  the  land  and  pocketed  the 
money?"  He  was  also  asked  other  questions 
of  same  nature,  one  being:  "Did  n't  you  tell 
Mr.  Dougherty  that  you  wanted  to  ship  some 
of  plaintiffs  wood  in  Dougherty^s  name,  so 
that  plaintiff  would  not  find  it  out,  and  so 
that  you  could  get  money  that  was  due  you. 
and  that  that  was  only  way  you  could  get 
money  out  of  Steen?*'  Also.  Did  you  not  tell  Mr. 
Cody  that  you  had  stood  in  with  choppers,  and 
that  when  they  cut  ten,  fifteen,  or  twenty 
cords  of  wood,  you  would  report  to  Steen 
fifteen,  twenty,  or  thirty  cords,  and  divide  with 
choppers?"  Witness  was  compelled  to  answer 
these  questions  against  objection  of  plaintiff 
and  was  thereafter  contradicted  by  Cody  and 
Dougherty.  These  questions  were  In  viola- 
tion of  provision  which  forbids  impeachment 
of  witness  by  evidence  of  particular  wrongful 
acts.  They  were  also  erroneous  because  it 
cannot  be  said  that  alleged  statements  were 
"inconsistent     with     his     present     testimony" 
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Within  meaning  of  9  2052  po8t.~Steen  vs.  Santa 
Clara  V.  M.  &  I4.  Co.,  134  Cal.  856,  366,  357,  66 
Pac  Rep.  821. 

68.  PARTY  IX4BLB  TO  IBIPRACHMBNT 
"WHRN  WITNESS.— When  party  in  civil  action 
becomes  witness  in  his  own  behalf,  he  subjects 
himself  to  all  rules  regulating  examination  and 
cross-examination  of  witness.  His  privilege  is 
no  greater  than  that  of  any  other  witness.-^ 
Clark  vs.  Reese,  86  CaL  89,  96. 

69.  Upon  matters  of  impeachment  defepdant 
has  the  same  rights  as  any  other  witness.^ 
Estate  of  James,  124  Cal.  653,  662,  57  Pac.  Rep. 
578,  1008. 

60.  It,  Is  not  necessary  that  defendant  in 
criminal  case  should  have  first  introduced  evi- 
dence to  prove  his  good  character. — People  vs. 
Beck,   68  Cal.  212.  214. 

61.  Rale     appllce     to     criminal     cases. — The 

moment  defendant  submits  himself  as  witness, 
his  character  as  such  witness  for  truth,  hon- 
esty, and  integrity  Is  involved,  and  he  be- 
comes subject  to  same  rules  for  testing  his 
credibility  before  Jury,  by  impeachment  or 
otherwise,  as  any  other  witness.  This  rule 
applies  to  defendant  in  criminal  prosecution. 
After  he  has  testified  in  his  own  behalf  prose- 
cution may  show  by  other  witnesses  that  gen- 
eral reputation  of  defendant  in  community  for 
truth,  honesty,  and  integrity  is  bad. — People 
vs.  Reinhart,  39  Cal.  449;  People  vs.  Beck,  68 
Cal.  212,  214;  People  vs.  Bentley,  77  Cal.  7, 
9,  18  Pac  Rep.  799;  People  vs.  Hickman,  118 
Cal.  80,  86.  87,  45  Pac.  Rep.  175;  People  vs. 
Mayes,  113  Cal.  618,  623,  624,  45  Pac.  Rep.  860. 
See  pars.  26-29  this  note. 

m.  PERSON  WTHOSE  REPUTATION  IS  AT- 
TACKED    MUST     BE     WITNESS     IN     CASE.~ 

Upon  cross-examination  defendant  in  an  action 
for  breach  of  promise  of  marriage  was  asked: 
"Have  you  had  detectives  employed  to  shadow 
plaintiff?"  He  replied  that  ne  had  one;  and 
in  answer  to  another  question  stated  her  name. 
He  was  then  asked:  "Do  not  you  know  that 
this  detective,  this  little  girl,  was  committed 
by  Judge  Lorigan  a  month  or  six  weeks  ago 
to  the  reform  school  at  Whlttler?"  Notwith- 
standing objection  on  part  of  his  attorney, 
witness  was  required  to  answer  question  and 
replied  In  affirmative.  This  evidence  was  held 
inadmissible  for  purpose  of  showing  character 
of  person  employed  by  defendant  as  detective. 
Its  single  purpose  was  to  create  prejudice 
against  defendant.  The  girl  was  not  a  witness 
In  case;  hence,  if  for  no  other  reason,  question 
was  entirely  incompetent  as  bearing  in  any 
way  upon  her  credibility.  It  was  an  indirect 
attack  upon  honesty  and  integrity  of  defend- 
ant and  his  case,  and  wholly  unauthorized  by 
any  principle  of  law.— Pyle  vs.  Piercy,  122  Cal. 
383,  386,  55  Pac.  Rep.  141.  See  Donelly  vs. 
Curran,   54  Cal.   282. 

68.  REPUTATION  FOR  TRUTH,  HONESTY, 
AND  INTEGRITY. — Witness  may  be  impeached 
by  evidence  of  general  bad  reputdtlon  for  ver- 
acity.—People  vs.  McLane,  60  Cal.  412,  413. 

As  to  competency  of  witness  to  testify  t9 
character  of  another  witness  for  tmth  and 
vemclty,  see  notes  17  Am.  Dec.  76;  79  Am.  Dec. 
827;  86  Am.  Dec.  668. 


As  to  eridenee  of  general  repvtation  for 
tmth  and  veracity,  see  notes  15  Am.  Dec,  100; 
17  Am.  Dec.  76,  77;  monographic  note  82  Am. 
St.  Rep.  26;  Abbott's  Trial  Brief  (Civil  Jury 
TriaA.  2d  ed.),  pp.   194-199. 

As  to  laying  foundation  hy  showing  com- 
petency of  Impeaching  witness,  see  note  82 
Am.   St   Rep.   26,   27. 

64.  Conunon-la'w  role  same  as  code. — Pro- 
visions of  this  section  of  code  as  to  reputation 
for  truth,  etc..  Is  but  decalration  of  common- 
law  rule.— People  vs.  Markham,  64  Cal.  157,  163, 
30  Pac.  Rep.  620. 

05.  Exclusion  of  Impeaching  evidence  not 
prejudicial,  when. — Refusal  to  admit  evidence 
offered  by  defendant  tending  tO'Show  bad  repu- 
tation of  witness  for  prosecution  is  not  pre- 
judicial error  where  facts  thus  sought  to  be 
shown  are  necessary  Inference  of  facts  testi- 
fied to  by  such  witness.— People  vs.  Reed,  48 
Cal.   553,   654. 

60.  Form  of  answer. — Question  asked  of  im- 
peaching witness,  "whether  he  knew  the  gen- 
eral reputation  of  the  prosecuting  witness, 
M.,  in  community  where  he  lived,  for  truth, 
honesty,  and  veracity,"  should,  technically,  be 
answered  directly  "yes"  or  "no";  still  the  an- 
swer "that  he  only  knew  from  what  he  had 
heard  people  generally  say  of  him,"  is  such 
in  effect. — People  vs.  Webster,  89  Cal.  572,  574, 
26  Pac.  Rep.  1080. 

07.  Foma  of  question. — There  is  no  rigid,  in- 
flexible rule  to  be  followed  by  counsel  in  the 
form  of  questions  to  be  addressed  to  witnessed 
when  testifying  to  general  reputation  as  bear- 
ing upon  question  of  veracity.  And  any  devia- 
tion from  general  course  to  be  followed  as 
marked  out  by  decisions  of  supreme  court 
will  not  be  held  reversible  error  unless  those  1 
deviations  have  resulted  In  some  injustice  to 
defendant. — People  vs.  Roberts,  122  Cal.  877; 
878,   55  Pac.  Rep.   187. 

68.  The  usual  formula  employed,  in  examin> 
Ing  an  impeaching  witness,  "Do  you  know  the 
general  reputation  of  defendant  for  truth, 
honesty,  and  integrity?"  etc.,  is  unobjection- 
able; and  mere  omission  of  the  word  "gen- 
eral" In  putting  question,  where  whole  man- 
ner of  inquiry  and  character  of  questions 
asked  evinces  as  clearly  to  witness  on  stand 
and  Jury  that  it  Is  general  reputation  of 
impeached  witness  that  is .  being  sought,  as 
though  that  fact  were  expressed  in  exact 
terms.  Is  not  objectionable,  and  ruling  of  court 
rejecting  objection  to  such  question  Is  not 
error,  especially  where  objection  made  did  not 
direct  attention  of  Judge  specifically  to  vice 
in  form  of  question. — People  vs.  Hickman,  113  \ 
Cal.  80,  87,  88,  45  Pac.  Rep.  175. 

As  to  proper  form  of  interrogating,  see  notes   ' 
78  Am.  Dec.  771-773;  82  Am.  St  Rep.  26. 

69.  Same — Disjunctive  form. — ^Where  prelim- 
inary question  asked  witness  is  In  disjunctive 
form,  as  follows:  "Are  you  acquainted  with 
his  general  reputation  In  the  community  where 
he  lives  for  truth,  honesty,  or  Integrity?" 
and  appellant  has  had  ample  opportunity  upon 
cross-examination  '  to  find  out  w^hat  qualities 
or  characteristics  witness  was  testifying  about, 
such   irregularity  In   form   of  question   cannot 
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be  considered  prejudicial. — People  vs.  Ryan,  108 
Cal.  681,  585.  41  Pac.  Rep.  451. 

70.  Number  of  Impcaehlns  witneaaea  may 
be  limited. — It  is  not  an  abuse  of  discretion 
for  court  to  limit  defendant  to  eight  witnesses 
on^  question  of  credibility  of  witness  for  prose- 
cution, when  prosecution  Introduced  no  evi- 
dence to  sustain  such  witness. — People  vs. 
Murray,  41  Cal.  66,   67. 

See  ante  fi  2044  and  note  par.  16. 
As   to   limltiBg:   number   of   Impeaclilns   wlt« 
aeases,  see  note  73  Am.  Dec.  775. 

71.  Scope  of  luanlry. — Former  rule  restrict- 
ing inquiry  as  to  general  character  of  witness 
to  reputation  for  truth  and  veracity  was 
changed  by  legrialature  by  Stats.  1877-8  p. 
193,  which  was  later  embodied  in  this  sec- 
tion and  §  1^47  ante,  since  which  time  general 
character  for  truth,  honesty,  and  integrity  of 
witness  may  be  Inquired  into. — Heath  vs.  Scott, 
65  Cal.  648,  551,  4  Pac.  Rep.  557. 

72.  Prior  to  adoption  of  code  It  was  settled 
rule  that  entire  moral  character  of  witness  In 
estimation  of  society  was  not  subject  to  in- 
quiry, but  that  such  inquiry  was  restricted 
to  his  reputation  for  truth  and  veracity. — 
People  vs.  Tslas,  27  Cal.  631,  684. 

78.     Same — Conllned  to  general  repntatloa. — 

The  Inquiry  Is  to  be  confined  to  general  repu- 
tation of  witness. — People  vs.  Hickman.  113 
Cal.  80,  86,  87.  45  Pac.  Rep.  175;  Wise  vs. 
Wakefield,  118  Cal.   107,  110.   50  Pac  Rep.  810. 

74.  Evidence,  to  be  competent,  must  be  aa 
to  witness's  general  reputation  in  community 
in  which  he  resides;  that  is  to  say,  to  impeach 
him,  when  inquiry  is  as  to  his  reputation  for 
truth,  he  must  have  reached  eminence  of  no- 
toriety as  a  liar. — People  vs.  Markham,  64  CaL 
157,  168.  30  Pac.  Rep.  620. 

75.  Same — Same — lu  commniilty  vrhere  vrlt- 
neas  rcMldca. — Impeaching  evidence  must  be 
confined  to  general  reputation  of  impeached 
witness  for  truth,  etc..  in  community  where  he 
resides.— Wise  vs.  Wakefield.  118  Cal.  107,  110, 
50  Pac.  Rep.  810. 

76.  Attack  must  be  on  witness's  reputa- 
tion amongst  his  neighbors,  whether  they 
know  him  personally  or  not.  or  amongst  those 
who  have  had  opportunities  of  ascertaining 
his  reputation  as  generally  estimated.  An- 
swer which  goes  only  as  to  his  reputation 
among  police  officers  of  city  is  incompetent. — 
People  vs.  Markham,  64  Cal.  167,  163,  80  P&o. 
Rep.   620. 

77.  A  witness  called  for  purpose  of  Im- 
peaching another  ought  ordinarily  to  come 
from  neighborhood  of  person  whose  character 
is   called   in   question,   but  if  witness  has   any 

I  knowledge  at  all,  he  is  entitled  to  speak,  and 
'  it  is  for  Jury  to  determine  value  of  his  testl- 
I  mony;  quality  or  quantity  of  such  knowledge 

is  not  a  matter  for  court. — Heath  vs.  Scott,  65 
'   Cal.   548,   551,   4   Pac.   Rep.   557. 
'        As  to   Inquiry  belns  conllaed  to  community 

In  which  Impeached  witness  resldca^  see  note 

82  Am.  St  Rep.  88. 

78.  Same — Honcaty  of  wltneaa  may  be  quea* 
tloned. — Defendant  in  criminal  cause  who  testi- 
fied in  his  own  behalf  was  impeached  as  to  his 
general  reputation*  for  truth,  honesty,  and  in- 


tegrity in  community  where  he  lived.  Hla 
counsel  objected  to  question 'relating  to  his 
honesty,  conceding  that  truth  and  veracity  of 
defendant  were  proper  subjects  of  inquiry  but 
that  other  traits  were  not  properly  in  issuer 
citing  case  of  State  vs.  Marks,  decided  br 
supreme  court  of  Utah  February  4,  1898,  and 
reported  in  61  Pac.  Rep.  1089.  The  supreme 
court  of  this  state  held  that  such  examina- 
tion was  proper  under  express  provision  of 
this  section  and  under  prior  decisions  of  court 
of  this  state.—People  vs.  Prather,  120  CaL  60^ 
666,  53  Pac.  Rep.  269. 

See  pars.  71,  72  this  note. 

79.  Trial  court  limited  inquiry  to  general 
reputation  for  truth  and  veracity,  appellant 
claiming  also  right  to  inquire  as  to  witneaa's 
general  reputation  for  honesty.  The  supreme 
court  held  that  examination  should  include 
latter,  but  that  under  facts  of  case  there  was 
no  prejudice  to  defendant. — People  vs.  Sllva, 
121  Cal.  668,  669,  64  Pac  Rep.  146. 

80.  Same — Impeaching  wltncaa  eannot  t^m^ 
tify  aa  to  hla  peraoaal  knowledge  of  character 

of  a  witness.  He  can  testify  only  aa  to  gen- 
eral reputation. — People  vs.  Webster,  89  CaL 
572,  574,  26  Pac  Rep.  1080;  People  vs.  Ward. 
134  Cal.  301,  809.  66  Pac.  Rep.  872. 

81.  Where  testimony  of  impeaching  witness 
Is  that  he  had  known  witness  about  twenty- 
seven  years  and  knew  his  reputation  for  truth, 
honesty,  and  Integrity,  and  that  it  was  good, 
and  that  he  would  believe  him  on  oath,  such 
evidence  should  not  be  stricken  out  because 
on  crosa-ezamlnatlon  he  states  that  he  had 
never  heard  witness's  reputation  discussed, 
nor  talked  with  any  one  about  It—Flrst  Nat 
Bank  of  Oakland  vs.  Wolff,  79  CaL  69,  72.  73. 
21  Pac.  Rep.  551,  748. 

82.  Same — duestlon,  <n^onld  yon  believe 
him  under  oatht**  proper,  when.—- It  has  been 
often  held  proper,  after  witness  has  testifled 
that  he  knows  general  reputation  of  witness 
sought  to  be  Impeached  for  truth  and  veracity, 
and  that  it  Is  bad,  to  aak  him  whether  from 
his  knowledge  of  such  reputation  he  would 
believe  witness  under  oath.  But  it  la  not  es- 
sential to  successful  Impeachment  of  witness 
that  impeaching  witness  should  state  that  he 
would  not  believe  him  under  .oath.  This  would 
be  wholly  substituting  Judgment  of  Impeach- 
ing witness  for  Judgment  of  Jury  upon  issue 
as  to  veracity  of  witness  sought  to  be  im- 
peached, and  opinions  of  witnesses  are  found 
In  practice  to  be  far  from  uniform  in  such 
cases.  When  evidence  of  this  kind  is  in- 
troduced, jury  are  entitled  to  consider  whole 
testimony  and  determine  question  of  veracity 
for  themselves  without  being  bound  by  opin- 
ions of  impeaching  witnesses.  —  People  vs. 
Tyler,  85  Cal.  668,  656.  666. 

88.  On  questioning  Impeaching  witnesses  OM 
to  general  reputation  for  truth,  ate,  of  Im- 
peached witness,  it  is  competent  to  inquire 
if  they  would  believe  him  under  oath. —Stevens 
vs.  Irwin,  12  CaL  806,  308;  Wise  vs.  Wakefield, 
118  CaL   107,   110,  111,  60  Pac.  Rep.  810. 

84.  Witness  cannot  be  asked:  "From  what 
you  know  of  his  reputation,  and  what  you 
know  of  him,  would  you  believe  him  under 
oath    in    matter    in    which    he    is    Interested?" 
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Assumlngr  that  question  U  in  other  respects 
proper,  it  is  clear  that,  in  so  far  as  it  author- 
izes witness  under  examination  to  base  belief 
on  his  personal  knowledge,  as  distincruished 
from  greneral  reputation,  question  is  improper. 
—People  vs.  Methvin,  58  Cal.  68,  69. 

86.  If  no  objection  be  Interposed  to  ques- 
tion asked  witness,  "From  what  you  know 
of  him,  would  you  believe  him  under  oath?" 
asking  of  such  question  cannot  be  assigned  as 
error.— People  vs.   Ramirez,  66  Cal.   633,   538. 

Aa  to  asking  wkether  witness  Is  cnUtled  to 
belief  uBder  oath,  see  note  39  Am.  Dec.  630; 
73   Am.  Dec.   772,  774;  82  Am.  St  Rep.   29. 

M.  Right  to  iMpeMh  royvtatloa  »roelndod» 
how. — A  party  will  preclude  himself  from  im- 
peaching general  reputation  of  witness  of  an 
adverse  party  if  after  examination  of  such 
witness  on  behalf  of  adverse  party  he  places 
such  witness  upon  stand  in  his  own  behalf 
and  examines  him  as  his  own  witness;  but 
objection  to  such  impeachment  must  specifi- 
cally state  grounds  of  such  objection  so  as 
to  be  apparent  to  court,  or  it  will  be  waived; 
it  is  not  sufficient  merely  to  object  that  testi- 
mony is  irrelevant,  incompetent,  and  immate- 
rial. In  general  sense  it  is  competent  evi- 
dence and  is  only  incompetent  because  of  fact 
that  defendant  had  made  impeached  witness 
his  own.— Wise  vs.  Wakefield.  118  Cal.  107,  110, 
50  Pac.  Rep.  310. 

87.  Single  act   doe*  not   prove   ehnracter. — 

The  rule  is  unifrom  that  general  character 
cannot  be  proved  by  single  act. — Rea  vs.  Wood, 
106  Cal.  314,  319,  38  Pac.  Rep.  899. 

88.  RBVBRSAL  FOR  BXCLUSION  OF  ISI- 
PE ACHING  EVIDBNCB.— Error,  if  any.  In  ex- 
cluding evidence  that  witness  for  prosecution 
is  prostitute  is  not  ground  for  reversal  where 
evidence  of  witness  herself  clearly  discloses 
such  fact.— People  vs.  Barnes,  48  Cal.  551,  552. 

89.  RBVERSAIi  FOR  IVPROPDR  IMT- 
PBACHMBNT. — Impeachment  of  witness  who 
has  testified  to  nothing  favorable  to  party 
calling  him  can  work  him  no  Injury,  and  fact 
that  impeachment  was  upon  immaterial  mat- 
ter is  not  cause  for  reversal  of  Judgment. — 
People  vs.  Murray,  85  Cal.  360,  357,  24  Pac. 
Rep.  666. 

See  post  S  2052  and  note  para.  49-53. 

90.  A  question  asked  of  witness  for  defend- 
ant by  prosecuting  attorney,  for  purpose  of 
degrading  or  impeaching  him,  whether  at  time 
of  homicide  he  was  living  with  woman  who 
was  not  his  wife,  is  clearly  prejudicially  ob- 
jectionable and  under  almost  any  circum- 
stances such  error  would  demand  reversal  of 
Judgment  against  defendant;  but  if  other  evi- 
dence of  same  general  tenor  be  introduced 
upon  part  of  defendant  such  error  cannot  be 
held  to  have  been  prejudicial. — People  vs. 
Clarke,  130  Cal.  642,  646,  647,  68  Pac.  Rep.  138. 

01.  SUSTAINING  CHARACTBR  OF  WIT- 
NESS.— Proof  that  witness  had  been  convicted 
of  felony  is  assault  on  his  reputation  for  truth, 
honesty,  and  integrity.  Adverse  party  may 
sustain  character  of  such  witness  by  evidence 
of  his  good  character,  under  provisions  of 
§  2063  post. — People  vs.  Amanacus,  50  Cal.  233, 
234. 


02.  ST.\TUTORT  MODES  OF  IMPBACH- 
MBNT  EXCLUSIVE.- This  section  and  $2052 
post  prescribes  method  of  Impeaching  wit- 
nesses, and  they  can  be  Impeached  In  no  ot^ner 
way  than  therein  provided. — People  vs.  Harlan, 
133  Cal.  16.  20,  65  Pac.  Rep.  9. 

93.  Witness  cannot  be  called  upon  to  dis- 
credit himself,  except  in  mode  prescribed  by 
statute.  He  cannot  be  asked  if  he  had  not 
been  impeached  as  a  witness  upon  trial  of 
cause  other  than  one  in  which  he  was  then 
testifying.— CockriU  vs.  Hall,  76  Cal.  192.  196, 
18   Pac.  Rep.   318. 

04.  ImmoralltT  of  witness. — Questions  on 
cross-examination  tending  to  show  general  im- 
morality of  witness  or  specific  acts  of  im- 
morality should  never  be  allowed  in  any  case 
for  mere  purpose  of  discrediting  or  impeaching 
witness,  nor  can  immoral  character  of  witness 
or  specific  acts  of  immorality  be  shown  by 
independent  evidence  for  purpose  of  impeach- 
ing witness. — People  vs.  Harlan,  133  Cal.  16, 
20,  65  Pac.  Rep.  9. 

See  pars.  48-57  this  note. 

95.  Witness  cannot  be  asked  on  cross-exam- 
ination as  to  acts  which  go  to  show  her  woman 
"destitute  of  moral  qualities." — Barkly  vs. 
Copeland,  86  Cal.  483,  490,  25  Pac.  Rep.   1. 

96.  A  witness  for  defendant  was  asked  by 
prosecution  on  cross-examination,  "Are  you 
not  connected  with  the  gambling  house  with 
Yen  Tick?*'  As  this  was  not  In  response  to  ■ 
anything  called  out  on  direct  examination  and 
was  intended  for  purpose  of  discrediting  wit-  •' 
ness  with  Jury  by  method  unsanctioned  by 
law,  it  was  held  erroneous. — People  vs.  Un 
Dong,  106  Cal.  83,  88,  39  Pac.  Rep.  12. 

97.  In  prosecution  for  murder  one  witness 
testified  that  she  was  wife  of  deceased,  and 
further  testified  as  to  her  manner  of  life, 
habits,  etc.  The  defense  attempted  to  prove 
that  she  had  been  an  inmate  of  house  of  prosti- 
tution. The  evidence  was  inadmissible.  Such 
matters  are  entirely  collateral,  and  her  verac- 
ity could  not  be  impeached  in  that  way. — 
People  vs.  Chin  Hane,  108  CaL  597,  606,  41  Pac. 
Rep.  697. 

98.  An  important  witness  for  defendant  was 
on  cross-examination  and  under  objection 
forced  to  say  that  she  had  been  living  with 
her  husband  prior  to  their  marriage.  The  evi- 
dence was  not  cross-examination.  The  su- 
preme court  held  that  witness  could  not  be 
impeached  in  this  way;  that  such  evidence 
tended  strongly  to  discredit  witness  and  error 
committed  in  its  commission  was  clearly  preju- 
dicial.—Pyle  vs.  Pieroy,  122  Cal.  383,  386.  56 
Pac.  Rep.  141. 

99.  In  probate  proceeding  appellants,  claim- 
ing to  be  widow  and  son  of  deceased,  marriage 
relied  upon  being  what  is  commonly  called 
contract  marriage,  sought  distribution  of 
estate  to  themselves.  During  examination  of 
father  of  alleged  widow,  he  identified  a  book 
called  "Was  he  to  Blame?"  as  written  by  his 
wife.  This  book  was  highly  Immoral  and  was 
Introduced  in  evidence  under  objection.  This 
evidence  was  thereafter  followed  by  respond- 
ent's evidence  that  daughter  had  read  the 
book,  and  also  additional  evidenoe  that  it  had 
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boen  subsequently  suppressed  by  Society  for 
Prevention  of  Vice.  As  evidence  tending  to 
besmirch  character  of  author,  and  also  that 
of  daughter,  and  weakening  their  credibility  as 
witnesses — the  two  most  important  witnesses 
to  the  fact  of  marriage — these  facts  were  well 
calculated  to  serve  that  end.  But  the  supreme 
court  held  that  book  was  separate,  distinct, 
independent  piece  of  evidence,  and  therefore 
inadmissible,  and  that  its  admission  was  pre- 
judicial error. — Estate  of  James,  124  Cal.  66S, 
656,  657,   662,  57  Pac.  Rep.  678,  1008. 

100^  Witness  for  defendant  should  not  be 
asked  whether  at  time  of  homicide  charged 
against  defendant  he  was  living  with  woman 
who  was  not  his  wife. — People  vs.  Clarke,  180 
Cal.  642,  646,  68  Pac.  Rep.  138. 

As  to  evidence  of  gememl  Hsond  eharacter^ 
see  note  17  Am.  Dec.  77;  46  Am.  Deo.  280;  86 
Am.  Dec.  668;  82  Am.  St.  Rep.  29;  Abbott's 
Trial  Brief  (Civil  Jury  Trials,  2d  ed.),  pp. 
194-199. 

101.  Samo— ladepeadent,  specUlc  acts  of  Im- 
morality may  not  be  affirmatively  shown  to 
impeach  witness.  It  has  been  declared  by 
court  in  this  state  that  such  acts  may  not 
even  be  shown  upon  cross-examination  of 
witness  himself;  and  even  those  cases  which 
go  to  length  of  holding  that  such  examination 
of  witness  may  be  gone  into  on  cross-examina- 
tion still  declare  that  answer  of  witness  Is 
final  and  its  truthfulness  beyond  all  attack 
by  independent  evidence. — Estate  of  James,  124 
Cal.  653,   667,  57  Pac.  Rep.  678,  1008. 

102.  liiBlnaatIng   qaestlons   not    permissible. 

— Prosecuting  attorney  must  not  by  asking 
improper  questions  for  purpose  of  impeaching 
and  degrading  witness  thus  insinuate  damag- 
ing charges  against  witness  which  by  rules 
of  evidence  neither  witness  nor  party  can 
rebut  save  by  denials  of  witness  whose  cred- 
ibility is  affected  by  insinuations. — People  vs. 
Crandall,  125  Cal.  129,  134,  57  Pac.  Rep.  786. 

103.  Defendant     having     testified     that     he 


stopped  at  certain  lodgring-house  was  asked 
by  district  attorney:  'l^id  Yon  pay  your  rent 
there?"  Trial  court  did  not  permit  question 
to  be  answered,  but  defendant  assigned  mere 
asking  of  it  as  error.  It  was  held  that  even 
If  improper,  mere  asking  would  not  warrant 
reversal  of  Judgment;  that  it  was  not  within 
principle  of  those  cases  where  It  has  been  held 
that  numerous  repetition  of  questions  clearly 
improper  and  evidently  done  for  purpose  of 
taking  an  unfair  advantage,  will  warrant  a 
new  trial.— People  vs.  Paterson,  1S4  CaL  102, 
104,  56  Pac.  Rep.  882. 

104.  Error  in  permitting  Improper  Question, 
one  which  insinuates  immorality  of  witness 
and  affirmative  answer  to  which  would  tend 
to  degrade  her  before  jury,  Is  not  available 
on  appeal  where  witness  was  not  required 
to  and  did  not  answer  question,  and  ruling 
resulted  In  no  injury. — Sharon  vs.  Sharon,  79 
Cal.  638.  678,  22  Pac.  Rep.  26,  181. 

100.  Memory  of  a  witness  not  affected  by 
mental  derangement  Is  not  to  be  impeached 
by  other  witnesses  in  order  to  disparage  his 
testimony;  it  must  be  done  by  cross-examina- 
tion.—Ah  Tong  vs.  Earle  F.  Co.,  112  Cal.  679. 
680,  46  Pac.  Rep.  7. 

As  to  memory  of  witness,  see  notes  S5  Am. 
Rep.  291;   82  Am.  St.  Rep.  26. 

IOC  Religions  belief  of  wftncss.— Witness 
cannot  be  impeached  by  showing  that  he  Is 
person  who  entertains  no  religious  belief.— 
People  vs.  Copsey,  71  Cal.  648,  660,  12  Pac. 
Rep.   721. 

See  ante  S  1879  and  note. 

As  to  want  of  religions  beliefs  see  note  17 
Am.    Dec.    77. 

107.  WITNESS  CANNOT  BB  CALIiED  UPON 
TO  DISCREDIT  HIMSELF  by  asking  him 
whether  he  had  not  been  impeached  as  a 
witness  upon  trial  of  cause  other  than  one  in 
which  he  was  then  testifying.  Such  method  of 
impeachment  is  not  authorized  by  code. — Cock- 
rill  vs.  Hall.  76  Cal.  192,  196,  18  Pac.  Rep.  318. 


§  2062.  SAME.  [B7  EVIDENCE  OF  DECLARATIONS.]  A  witness  may  also 
be  impeached  by  evidence  that  he  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony;  but  before  this  can  be  done  the  statements  must  be 
related  to  him,  with  the  circumstances  of  times,  places,  and  persons  present,  and 
he  must  be  asked  whether  he  made  such  statements,  and  if  so,  allowed  to  explain 
them.  If  the  statements  be  in  writing,  they  must  be  shown  to  the  witness  before 
any  question  is  put  to  him  concerning  them. 

History:     Enacted  March  11, 1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Admissibility  of  impeaching  evidence. 

3.  Constnietion. 

4-6.  Examination  of  impeaching  witness. 

7.  Same — ^Fizing  date  of  conversation. 

8.  Same — Objections  to  testimony  should 

not  precede  questions. 
9-12.  Explanation  of  statement. 
13, 14.  Same— Affidavit  may  be  explained. 
16.  Same — Character  of  defendant  may  bt 
Incidentally  attacked  by. 

16.  Same — Declarations  of  hostility. 

17.  Same — ^Declaration   of  untruth  of  for- 

mer statements  is  explanation. 


18.  Same — ^Deposition  may  be  explained. 

19.  Same — ^Whole  conversation  may  be  re- 

lated. 
20-26.  Foundation  for  impeachment. 

27.  Same — Admission  of  party  admissible 

without. 

28.  Same — Answer  conclusive  when  founda- 

tion not  laid. 
29-31.  Same — ^Attention  of  witness  should  first 

be  called  to  statements. 
32.  Same — Attention  of  witness  should  be 

called  to  surrounding  circumstances. 
83-36.  Same— Same — Time,  place,  and  persons 

present. 
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37,  38. 

39. 

40. 
41. 

42, 43. 

44. 

45,46. 

47, 48, 

49-54. 

55. 

56-62. 

63. 
64. 

65-68. 
69-73. 

74-78. 
79. 

80. 

81-83. 

84. 

85. 

86. 
87-90. 
91,92. 

95-98. 

99. 

100. 

101. 

102-104. 

105. 
106. 

107, 108. 

109-111. 

112. 

113. 

114. 
115-120. 

121. 

122. 
123. 

124. 
125. 
126. 

127, 128. 


Same — Same — Variance  as  to  time  has 
been  held  immaterial. 

Same — Bad  faith  in  asking  damaging 
questions. 

Same — Declarations  of  hostility. 

Same — Dying  declarations,  foundation 
to  impeach,  unnecessary. 

Same  —  Evidence  inadmissible  unless 
foundation  laid. 

Same — False  answer  is  perjury,  al- 
though foundation  not  laid. 

Same  —  Objections  to  insufficiency  of 
questions  asked  in  laying  foundation. 

New  trial  to  contradict  witness — ^Not 
warranted. 

Beversal  of  judgment  for  erroneous 
impeachment. 

Reversal  for  denial  of  right  of  im- 
peachment. 

Statements  Inconsistent  with  present 
testimony. 

Same — Admissions. 

Same — Same — ^Admissions  and  contra- 
dictory statements  of  party  distin- 
guished. 

Same — Declarations  of  hostility. 

Same — Former  testimony. 

Same — Must  be  directly  contradictory. 

Same — Statements  admitted  may  not  be 
proved. 

Same  —  Statements  inconsistent  with 
dying  declarations. 

Same — Unavailable  evidence  —  Collat- 
eral matter. 

Same— Same — Evidence  of  statement 
made  by  a  third  person. 

Same— Same — Hearsay  testimony. 

Same — Same — Immaterial  matter. 

Same — Same — Irrelevant  matter. 

Same — Same — Matter  outside  subject 
of  direct  examination. 

Same  —  Same  —  Privileged  communica- 
tions. 

Sustaining  witness  —  By  evidence  of 
prior  similar  statements. 

Same — Inadmissible  to  prove  truthful 
character. 

Same — Order  of  proof. 

Witness  may  be  impeached. 

Same  —  Defendant  in  criminal  cause 
may  be  impeached. 

Same — Deposition  may  be  impeached. 

Same  —  Same  —  Subsequent  statements 
inadmissible,  when. 

Same — Favorable  witness  may  not  be 
contradicted. 

Written  statement. 

Same— Affidavits. 

Same — Answer, 

Same — Complaint. 

Same — Deposition. 

Same  —  Same  —  Contradictory  portion 
only  should  be  read. 

Same — ^Letters. 

Same — Memorandum,  furnished  by  gar- 
nishee. 

Same — Method  of  introducing  writing. 

Same — ^Must  be  shown  to  witness. 

Same— Same — Testimony  before  magis- 
trate presumed  to  be  in  writing. 

Same — Same — Witness  may  have  state- 
ments read  to  him. 


1.  APPLIED,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc.,  in:  People  vs.  Jenkins.  66 
Cal.  4,  6,  7  (applied):  People  vs.  Brilliant,  58 
Cal.  214,  217  (applied);  People  vs.  McLane.  60 
Cal.  412.  418  (cited);  People  vs.  Salorse,  62  Cal. 
139.  146  (erroneously  cited  as  9  2054  post); 
People  vs.  Bush.  66  Cal.  129.  ISl.  8  Pac.  Rep. 
690  (cited);  Johnson  vs.  Powers,  65  Cal.  179. 
180.  8  Pac  Rep.  626  (construed);  People  vs. 
De  Witt.  68  C&l.  684.  686.  688.  10  Pac.  Rep, 
212  (construed);  People  vs.  French.  69  Cal. 
169.  172.  10  Pac.  Rep.  378  (cited);  People  ex 
rel.  Clouffh  vs.  Levy.  71  Cal.  618,  623,  12  Pac.  Rep. 
791  (cited);  People  vs.  Chins  HIns  Changr,  74 
Cal.  889.  393.  16  Pac.  Rep.  201  (construed);  Cock- 
rill  vs.  Hall,  76  Cal.  192,  196.  18  Pac.  Rep. 
318  (cited);  People  vs.  Bushton.  80  Cal.  160. 
161,  22  Pac.  Rep.  127.  649  (applied);  Birch 
vs.  Hale.  99  Cal.  299.  802.  33  Pac.  Rep.  1088 
(applied);  People  vs.  Nonella,  99  Cal.  838,  334, 
33  Pac.  Rep.  1097  (applied);  People  vs.  Conklin, 
111  Cal.  616.  623.  44  Pac.  Rep.  314  (construed); 
People  vs.  Roemer,  114  Cal.  61.  65.  45  Pac 
Rep.  1003  (applied);  People  vs.  Bosquet,  116 
Cal.  76,  79,  47  Pac.  Rep.  879  (construed);  Peo- 
ple vs.  Durrant,  116  Cal.  179,  220,  48  Pac. 
Rep.  76  (applied);  People  vs.  Wade.-  118  Cal. 
672,  676,  50  Pac.  Rep.  841  (applied):  People 
vs.  Lambert,  120  Cal.  170.  176,  176.  52  Pac. 
Rep.  307  (applied  and  construed);  People  vs. 
Prather,  120  Cal.  660,  666.  53  Pac.  Rep.  259 
(erroneously  cited  for  5  2051  ante);  Plass  vs. 
Plass,  122  Cal.  3,  17,  54  Pac.  Rep.  372  (con- 
strued): Green  vs.  Southern  Pac.  Co.,  122  Cal. 
563,  666,  55  Pac.  Rep.  577  (applied);  People 
vs.  Crandall.  125  Cal.  129,  136.  57  Pac.  Rep. 
785  (construed);  People  vs.  Harlan,  133  Cal. 
16,  20,  66  Pac.  Rep.  9  (applied):  Steen  vs. 
Santa  Clara  V.  M.  &  L.  Co..  134  Cal.  356.  857, 
66  Pac.  Rep.  321  (applied);  Schneider  vs.  Mar- 
ket St.  R.  Co.,  134  Cal.  482.  492.  66  Pac.  Rep. 
734  (construed);  Sinkler  vs.  Siljan,  136  Cal. 
356,  360.  68  Pac.  Rep.  1024  (constfued);  People 
vs.  Fitzgerald,  138  Cal.  39,  42.  70  Pac  Rep. 
1014  (applied);  People  vs.  Olaze.  139  Cal.  154, 
157,  161.  72  Pac.  Rep.  965  (construed);  People 
vs.  Walker.  140  Cal.  153,  166.  73  Pac.  Rep. 
831  (applied);  People  vs.  Glover.  141  Cal.  233, 
244,  74  Pac.  Rep.  746  (applied):  People  vs. 
Creeks.  141  Cal,  629,  632.  76  Pac.  Rep.  101 
(applied);  People  vs.  Chadwick.  143  Cal.  116, 
127,  76  Pac.  Rep.  884  (cited):  Western  U.  O. 
Co.  vs.  Newlove,  146  Cal.  772,  775.  776,  79  Pac. 
Rep.  642  (applied). 

A«  to  confronting  wltneaaes,  se«  note  73  Am. 
Dec.  767. 

As  to  pmetlce  In  qaeatlonlngr  Impeachlngr 
witness  a«  to  lanmnse  used,  see  note  73  Am. 
Dec.  765. 

2.  ADMISSIBILITY  OF  IBIPEACHING  EVI- 
DENCE. — Questions  asked  on  cross-examina- 
tion for  purpose  of  laying:  foundation  to 
contradict  statements  made  by  witness  in  his 
examination  in  chief  in  regard  to  material 
matters  are  admissible,  as  are  also  questions 
asked  of  impeaching  witness  for  purpose  of 
showing  such  contradictory  statements. — West- 
ern U.  O.  Co.  vs.  Newlove.  145  Cal.  772.  775,  79 
Pac.   Rep.   642. 

S.  CONSTRUCTIO?r.  —  This  section  enunci- 
ates rule  as  it  previously  existed  in  this  state 
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and  most  states  of  Union. — People  vs.  Bosquet, 
116  Caa.   75.  79.   80.  47   Pac,  Rep.  879. 

4.  BXAMINATION  OF  IMPBACHING  WIT- 
NESS.— Proper  course  when  impeachingr  wit- 
ness is  produced  is  to  ask  him  direct  question, 
"Did  the  party  make  such  statement  at  time 
and  place  mentioned?" — People  vs.  Nonella,  99 
Cal.   333,   886,   33   Pac.  Rep.   1097. 

6.  Where,  for  purpose  of  laying  foundation 
for  contradicting  witness,  he  is,  on  cross-ex- 
amination, asked  if  he  had  not  made  certain 
specified  statements  when  givins  his  testimony 
at  former  trial  and  he  denies  that  he  had  done 
80.  impeaching  witness  produced  to  testify 
that  such  statements  were  made  by  witness 
may  be  asked  direct  question  whether  such 
specified  statements  were  used  by  witness. 
Such  method  of  examination  is  not  objection- 
able as  .being  leading. — People  vs.  Lee  Ah  Yute, 
60  Cal.  96.  96. 

6.  The  same  questions  should  be  propounded 
to  impeaching  witness,  without  addition  of 
other  words,  as  those  asked  witness  to  be 
impeached.  But  In  case  where  witness  sought 
to  be  impeached  is  party  in  interest,  rules  in 
reference  to  admission  of  evidence  should  not 
be  too  rigidly  enforced,  especially  in  an  action 
brought  against  estate  of  deceased  person 
which  is  not  technically  founded  on  claim 
against  such  estate,  and  where,  therefore, 
plaintiff  is  not  excluded  as  witness  In  his  own 
behalf.  Si4ch  rules  are  designed  to  aid  In 
arriving  at  truth,  and  not  for  purpose  of 
suppressing  truth.  —  Bernardis  vs.  Allen.  136 
Cal.   7,  9.  68   Pac.  Rep.  110. 

7.  Fizlag  fiatc  of  convenwttoa. — It  has  been 
held  that  where  impeaching  witness  could  not 
recollect  the  date,  that  it  was  sufficient  that 
he  was  about  to  speak  of  declaration  or  con- 
versation to  which  attention  of  principal  wit- 
ness had  been  called  (citing  Lawler  vs.  Mc- 
Pheeters,  73'Ind.  677).— People  vs.  Bosquet,  116 
Cal.  75,  80,  47  Pac.  Rep.  879. 

6.  Objections  to  testlmonT  should  not  pro- 
cede  qnestlons. — Where  proper  foundation  has 
been  laid  by  calling  attention  of  witness  to 
time,  place,  and  circumstances  of  alleged  state- 
ment, and  Impeaching  witness  has  been  called 
and  stated  that  she  remembered  occasion,  it 
is  improper  to  sustain  an  objection  to  testi- 
mony of  Impeaching  witness  before  any  fur- 
ther questions  are  asked.  It  cannot  be  as- 
sumed in  advance  that  question  to  be  asked 
would  be  Improper. — Valensln  vs.  Valensin,  78 
Cal.    106.    109.    14    Pac.   Rep.    897. 

9.  EXPLANATION  OF  STATEMENTS.— 
Witness  is  expressly  given  right  to  explain 
former  testimony  or  former  statements.  Stat- 
ute states  only  ^n  elementary  rule.— Leonard 
vs.  Kingsley.  50  Cal.  628,  630;  People  vs.  Lam- 
bert. 120  Cal.  170,  174,  52  Pac.  Rep.  307;  Sink- 
ler  vs.  Siljen.  136  Cal.  866,  860,  68  Pac.  Rep. 
1024. 

10.  Witness  may  make  explanation  on  re- 
direct examination.— People  vs.  Lambert.  120 
Cal.  170.  174.  62  Pac.  Rep.  307;  People  vs. 
Glover.  141  Cal.  233,  244,  74  Pac.  Rep.  746. 

11.  Where,  to  contradict  testimony  of  prose- 
cutrix, a  child  of  eleven  years,  defense  reads 
her  testimony  given  before  committing  magis- 


trate, in  which  it  is  claimed  she  has  made 
statements  inconsistent  with  her  evidence  on 
trial,  it  is  permissible  for  prosecution  to  recall 
witness  to  ask  her  to  explain  discrepancy. — 
People  vs.  Wessel,  08  Cal.  362,  868,  ^64,  SS 
Pac.   Rep.   216. 

12.  It  is  reversible  error  to  refuse  witness 
right  of  explanation. — People  vs.  Lambert,  120 
Cal.   170,   174,   52  Pac.  Rep.  307. 

As  to  rifpkt  of  expIanatlOB  on  cross-  or  re- 
direct examination,  see  ante  S  2048  and  note 
pars.  68,  64;  9  2060  and  note  pars.  14-16;  notes 
73  Am.  Dec.  762,   763,  766;  82  Am.  St.  Rep.  41. 

As  to  rigbt  to  oxpIalA  matters  oltcitod  ob 
eross-exantnatloiif  see  ai>te  S  2048  and  note 
pars.   63,  64. 

IS.  Affidavit  may  bo  ozptaiacd. — ^Affidavit 
introduced  on  cross-examination  for  purpose 
of  contradicting  witness  may  be  explained; 
and  in  giving  explanation  witness  may  state 
circumstances  under  which  it  was  made,  con- 
versation had  about  it  while  it  was  being 
prepared  and  signed,  and  every  matter  which 
occurred  in  relation  to  and  in  connection  with 
affidavit.— People  vs.  Smallman,  66  Cal.  185,  189. 

14.  But  affidavits  referred  to  in  principal 
affidavit  are,  it  seems,  not  admissible. — People 
vs.  Samonset,  97  Cal.  448.  462,  38  Pac.  Rep.  620. 

18.  Cbaraetor  of  defendant  may  be  inci- 
dentally attacked  by. — ^A  defendant  charged 
with  crime  of  murder  has  right  to  Impeach  a 
witness  for  prosecution  by  proving  contra- 
dictory statements  made  at  the  inquest,  but 
state  has  an  equal  right  to  ask.  and  witness  to 
give,  his  explanation,  and  if  explanation  inci- 
dentally involves  an  attack  upon  character  of 
defendant,  he  cannot  complain.  It  was  so 
held  where  the  witness  had  testified  at  Inquest 
that  at  time  of  shooting  he  was  sitting  on 
his  horse,  drunk  and  asleep,  and  that  in  fact 
he  did  not  see  the  shooting,  but  at  trial  of 
cause  he  testified  as  to  seeing  defendant  shoot 
deceased  and  was  permitted  to  explain  that 
the  reason  why  he  had  given  such  testimony 
at  the  inquest  was  that,  knowing  character 
of  defendant  and  his  brother,  he  was  afraid 
at  Inquest  to  testify  against  them. — People  vs. 
Smith,  184  Cal.  453,  456.  66  Pac.  Rep.  669. 

Id.  Declarations  of  bostlllty.  —  Same  prin- 
ciple which  assures  witness  privilege  of  ex- 
planation when  contradictory  declarations  are 
offered  applies  to  assure  him  to  right  of  ex- 
planation when  declarations  of  hostility  are 
sought  to  be  introduced.  In  effect,  it  is  at- 
tempted to  be  shown  that  witness  has  asserted, 
directly  or  Impliedly,  something  different  from 
his  present  testimony;  that  whereas  he  pro- 
fesses or  holds  himself  out  to  be  an  Indifferent 
and  Impartial  witness,  testifying  without 
prejudice  or  feeling,  yet.  really  and  in  fact, 
he  is  a  prejudiced  witness  whose  passions 
color  his  testimony.  There  Is  no  distinction 
between  admitting  declarations  of  hostility  of 
witness  by  way  of  Impairing  force  of  his  testi- 
mony, and  admitting  contradictory  statements 
for  same  purpose,  so  far  as  this  rule  Is  con- 
cerned.— Baker  vs.  Joseph,  16  Cal.  173  177; 
Sllvey  vs.  Hodgdon,  48  Cal.  186,  187,  189;  People 
vs.  Jenkins.  56  Cal.  4,  6. 

17.  Declaration  of  antrotb  of  former  state- 
ments   Is    explanation. — On    cross-examination 
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eounsel  for  defendant  confronted  witness  with 
statement  made  Immediately  after  homicide 
contradictory  to  her  statement  against  him 
on  trial,  which  previous  statement.  If  true, 
was  exculpatory  of  defendant.  She  admitted 
on  cross-examination  that  she  made  such 
statement.  On  redirect  examination,  over  de- 
fendant's objection,  she  was  permitted  to  tes- 
tify that  these  prior  statements  were  untrue. 
It  was  proper  to  admit  such  testimony,  as  she 
had  right  to  explain  her  former  statements, 
and  declaration  that  they  were  untrue  is  an 
explanation.— People  vs.  Olover,  141  Cal.  238, 
244,  74  Pac.  Rep.  745. 

1&  Deposition  may  be  explalaed, — A  former 
deposition  given  by  witness,  when  Introduced 
for  purpose  of  impeachment,  does  not  have 
all  sanctity  of  judgment,  and  is  not  subject 
to  like  rules  as  to  Its  conclusiveness.  Bxplana- 
tion  of  such  deposition  Is  not  varying  a 
record. — People  vs.  Lambert,  120  Cal.  170,  174, 
176,  52  Pac.  Rep.  807. 

19.     "Whole    coavenmtlon    may    be   velated.— 

Defendant,  In  a  prosecution  for  murder,  was 
sworn  as  witness  In  his  own  behalf  and  gave 
his  version  of  affair.  On  cross-examination 
he  was  asked  by  district  attorney  if  he  had 
not  made  certain  statements  to  a  person  named 
in  regard  to  the  killing,  which  statements  in- 
volved, apparently,  most  material  admissions 
against  himself.  To  this  question  he  an- 
swered, "I  said  words  to  that  effect,  but  not 
exactly  In  that  way."  His  attorney  afterwards 
asked  him  to  state  whole  conversation  he  had 
at  that  time  connected  with  killing,  to  which 
question  an  objection  was  sustained.  This  was 
held  to  be  error,  as  he  was  clearly  entitled 
to  have  the  exact  words  constituting  admission 
j  stated,  if  that  were  possible,  and  also  to  give 
In  evidence  whole  conversation  relating  to 
same  subject-matter. — People  vs.  Murphy,  89 
Cal.    52,    57. 

See  ante  fi  2048  and  note  pars.  189-191. 

90.     FOUNDATION    FOR    IMPBACHMBNT.— 

It  is  a  well-settled  rule  prevailing  in  this  court, 
in  English  courts,  and  In  those  of  nearly  all 
states  of  Union,  that  where  credibility  of 
witness  Is  to  be  assailed  by  proof  of  something 
he  may  have  said  elsewhere,  contradictory  of 
his  testimony  as  gfiven,  witness  must  first  be 
inquired  of  concerning  it,  and  time,  place,  and 
person  involved  in  supposed  contradiction  must 
be  called  to  his  attention.  When  this  has  been 
ddne,  foundation  for  contradiction  of  witness 
Is  said,  in  legal  parlance,  to  have  been  laid; 
for  these  inquiries  are  necessary  "in  order  to 
found  a  contradiction,*'  to  quote  language  of 
Mr.  Starkle;  and  of  course  when  there  has  been 
an  omission  to  do  this,  it  may  be  objected  that 
a  proper  foundation  has  not  been  laid. — People 
vs.  Devine,  44  Cal.  462,  467. 

21.  In  order  that  witness  may  be  impeached 
In  this  manner,  statute  demands  that  attention 
of  witness  should  be  drawn  with  particularity 
to  circumstances  surrounding  making  of  state- 
ment, and  his  mind  directed  to  very  statement 
Itself,  and,  if  In  writing,  such  writing  must  be 
shown  to  witness.  Those  requirements  are  de- 
manded by  statute  in  order  that  all  light  pos- 
sible may  be  cast  upon  scene,  so  that  wit- 
ness's  recollection   may   be   refreshed,   and   his 


answer  to  Interrogatory  direct  and  positive. 
Such  being  fact,  proper  course  when  impeach- 
ing witness  is  produced  is  to  ask  him  direct 
question,  "Did  the  party  make  such  state- 
ment at  time  and  place  mentioned?"  In  fair- 
ness to  witness  to  be  impeached,  and  in  order 
that  testimony  may  be  of  any  value  for  im- 
peachment purposes,  such  course  should  be 
pursued;  and  for  further  reason  that  such 
course  will  best  serve  purpose  of  keeping  from 
jury  irrelevant  and  incompetent  matter.  Be- 
yond all  doubt  such  should  be  rule  when  op- 
posing counsel  object  to  question  as  being  too 
broad  and  general. — People  vs.  Nonella,  99  Cal. 
388,  884,  886,  88  Pac.  Rep.  1097. 

As  to  shovrlng  writing  to  wttnessy  see  pars. 
120,  122,  123  this  note. 

22.  Whether  declarations  of  witness  are 
ottered  for  purpose  of  impairing  force  of  his 
testimony  or  are  offered  as  contradictory 
statements  for  same  purpose,  evidence  thereof 
should  not  be  introduced,  unless  such  state- 
ment has  been  related  to  him  with  circum- 
stances of  times,  places,  and  persons  present, 
and  he  has  been  asked  whether  he  made 
such  statements,  and,  if  so,  allowed  to  explain 
them.— Sinkler  vs.  Sllgan,  186  Cal.  366,  860,  68 
Pac  Rep.  1024. 

23.  Where  witness  is  sought  to  be  Im- 
peached by  proof  of  contradictory  statements 
made  or  alleged  to  have  been  made  by  him, 
it  must  be  brought  to  knowledge  of  witness 
what  precise  matter  of  this  contradiction  is 
and  time  and  place  of  making  them.  This  rule 
is  based  upon  principle  of  justice  which  re- 
quires that  witness  have  fair  opportunity  of 
explaining  what  without  such  explanation 
might  appear  to  be  suspicious. — Baker  vs. 
Joseph,  16  Cal.  173,  177;  Young  vs.  Brady,  94 
Cal.  128,  130,  29  Pac.  Rep.  489. 

24.  A  witness  not  party  to  an  action  can- 
not be  Impeached  by  letters  written  by  him 
unless  during  his  examination  his  attention 
was  called  to  them,  and  adverse  party  was 
given  an  opportunity  of  cross-examining  him 
in  relation  to  them.  By  such  cross-examina- 
tion circumstances  under  which  letters  were 
written  may  be  shown  and  possibly  be  so 
explained  as  to  render  them  harmless  for  any 
purpose. — Leonard  vs.  Kingsley,  60  Cal.  628, 
680. 

26.  The  following  question  was  held  suffi- 
cient to  lay  foundation  for  purpose  of  Im- 
peaching witness:  "Did  you  not  state,  in  the 
month  of  September,  in  the  presence  of  Wil- 
liam Knowles  and  James  Robinson,  on  the 
way  between  town  here  and  the  race-track, 
that  you  would  go  into  court  and  swear  to 
anything  at  all  that  would  injure  the 
Thomases?"— People  vs.  Turner,  66  Cal.  540, 
642,  4  Pac.  Rep.  663. 

26.  The  following  question  was  held  suffi- 
ciently definite  as  laying  foundation  for  im- 
peachment: "Did  n't  you,  in  the  latter  part 
of  January  or  the  first  of  February,  in  a 
conversation  which  was  had  at  your  house 
with  George  Lambert  [witness's  brother],  tell 
him  that  you.  Prank  [another  brother],  and 
Em.  Scott  [a  sister],  were  putting  up  jobs  on 
your  father,  meaning  thereby  to  get  him  into 
San    Quentln,    away   from    there,    so   that   you 
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could    ffo   and    live   with    Em.    Scott?'*-^People 

vs.  Lambert,  120  Cal.  170,  176,  52  Pac.  Rep.  807. 

Aff  to  laylnar  predicate  for  Impeachment  by 

evidence   of   prevlona   Inconalatent   atatementa, 

see  note  15  Am.  Dec.  99,  100;  39  Am;  Dec.  656  r 
66  Am.  Dec.  669;  60  Am.  Dec.  449;  86  Am.  Deo. 
668;  monosrraphlc  note  73  Am.  Dec.  762-777; 
note  9  Am.  Dec.  140,  141;  82  Am.  St.  Rep.  40-42. 

27.  Admlaalon  of  party  admlaalble  wtthovt. 

-r-When  witness  is  party  it  is  not  necessary  to 
call  his  attention  to  statements  formerly  made 
inconsistent  with  statements  made  at  exam- 
ination on  trial.  The  former  statements  are 
admissible  as  admissions. — ^Whlte  vs.  White,  82 
Cal.  427,  451,  23  Pac.  Rep.  276,  7  Li  R.  A.  799. 

28.  Anaiver  conelnslTe  ifrben  foundation  not 
laid*  —  While  party  who  inquires  of  witness 
whether  he  has  made  contradictory  statements, 
without  flxinsr  time,  place,  and  persons,  must 
take  his  admission  for  purpose  of  pending 
trial,  he  is  entitled  to  the  benefit  of  witness's 
testimony  if  he  shall  say  that  he  has  made 
Contradictory  statements.  In  such  case,  ad- 
mission of  witness  is  material  as  affecttnir 
credibility  of  his  testimony  with  reference  to 
material  issues  in  case.— People  vs.  Brilliant, 
58  Cal.  214,   217. 

29.  Attention  of  witneaa  should  first  be 
called  to  statementa  before  he  can  be  im- 
peached by  evidence  of  statements  Inconsistent 
with  his  present  testimony.— People  vs.  Gar- 
nett,  29  Cal.  622,  625;  People  vs.  Smallman,  66 
Cal.  185,  190;  Barkly  vs.  Copeland,  74  Cal.  1, 
7,  16  Pac.  Rep.  807;  People  vs.  Glover,  141 
Cal.    233,    246,    74    Pac.    Rep.    746. 

30.  Reoord  held  to  show  that  attention  of 
witness  was  sufllciently  called  to  subject  and 
his  denial  was  sufficiently  explicit  to  allow 
contradictory  evidence. — Lewis  vs.  Steiger, .  68 
Cal.  200,  202,  8  Pac.  Rep.  884. 

,  31.  It  is  insufficient,  in  laying  foundation, 
to  ask  witness  whether  he  had  conversation 
at  time  and  place  mentioned  with  desiernated 
party  "in  regard  to  building  of  that  fence, 
to  which  you  referred  in  your  direct  examina- 
tion?" Statements  which  it  is  intended  that 
impeaching  witness  shall  testify  to,  made  dur- 
ing such  conversation,  should  be  related  to 
witness;  but  if  witness  had  denied  making 
such  statements  to  another  impeaching  wit- 
ness, and  it  is  evident  fi'om  record  that  he 
would  have  denied  making  them  to  this  wit- 
ness, error  is  immaterial  and  not  sufficient  for 
reversal.— Western  U.  O.  Co.  vs.  Newlove.  146 
Cal.   772,   775,   776,   79   Pac.   Rep.   542. 

82.  Attention  of  witness  should  be  called  to 
the  surrounding  circumstances. — ^Impeachment 
should  not  be  permitted,  unless  proper  founda- 
tion be  laid  by  calling  attention  of  witness  to 
surrounding  circumstances.  Admission  of  such 
evidence  over  objection  of  adverse  party  Is 
reversible  error.— People  vs.  Bush,  65  Cal.  129, 
133.    8    Pac    Rep.    590. 

8S.  Same — ^Tlme,  place,  and  persona  present. 
—It  has  been  held  often  that  when  party  at- 
tempts to  impeach  witness  by  showing  that 
he  had  made  inconsistent  statements  at  other 
times,  witness  is  entitled  to  have  time,  place, 
and  parties  present  specified  with  particular- 
ity, in  order  that  he  may  answer  with  recol- 


lection refreshed  as  to  conditions  surrounding 
him  at  time  It  is  claimed  statements  were 
made.  This  is  salutary  rule  of  law  and  should 
be  followed  in  all  cases. — ^People  va  Little 
Pete,  123  Gal.  378,  874,  55  Pac  Rep.  993. 

34.  The  time  and  place  of  conversation,  and 
person  with  whom  had,  should  be  specified 
with  sufficient  distinctness  to  enable  witness 
clearly  to  identify  it.  The  identification  of 
occasion  and  person  to  whom  statement  is 
made  are  of  prime  importance  in  directing 
attention  of  witness  to  subject-matter.— People 
vs.  Bosquet,  116  Cal.  76,  80.  47  Pac.  Rep.  871. 
See  Bstate  of  James,  124  Cal.  653,  668,  57 
Pac.  Rep.  57S,  1008. 

36.  If  question  asked  of  witness  on  cross- 
examination  be  for  purpose  of  impeaching  him, 
by  showing  that  he  had  at  other  times  made 
statements  inconsistent  with  his  testimony,  or 
which  indicated  hostility  toward  defendaat 
statement,  or  declaration  should  be  related  to 
him  with  circumstances  of  time,  place,  and 
persons  present,  and  he  should  be  asked  if 
he  made  such  statement,  and,  if  so,  allowed  to 
explain.  A  question  which  simply  refers  to 
threat  alleged  to  have  been  made  by  witness 
to  defendant  against  third  person,  and  which 
in  no  way  indicates  place  in  which  alleged 
threat  was  made,  or  whether  there  was  anf 
person  or  persons  present  when  it  was  made^ 
does  not  comply  with  requirements  of  statute. 
—People  vs.  Jenkins,  66  Cal.  4,  6,  7. 

36.  This  section  does  not  mean  that  counsel 
must  state  negatively  that  no  other  persons 
were  present  at  time  of  conversation ;  and  where 
only  two  were  present  it  is  quite  superfluous 
to  require  statement  that  person  spoken  to 
was  present.  Such  was  ruling  where  question 
was  whether  witness  did  not,  at  a  desigrnated 
time  and  place,  "have  the  following  conversa- 
tion, with  T.  R.  P.,  to- wit:"  then  followed  the 
conversation.  No  names  of  persons  present 
other  than  that  of  P.  were  given  and  his  name, 
only  by  implication,  as  the  person  to  whom 
witness  addressed  himself. — Plaoa  va.  Plaas.  122 
Cal.  3,  16,  17,  64  Pac.  Rep.  872. 

As  to  reasonable  certainty  only,  aa  to  tlnic^ 
place,  etcy  being  reaulred,  see  note  73  Am. 
Dec.  764,  765;  82  Am.  St.  Rep.  41. 

87.  Same — Variance  as  to  time  has  been  held 
Inunaterlaly  if  circumstances  stated  in  question 
are  such  as  to  describe  occasion  with  reason- 
able certainty.  In  Nelson  vs.  Iverson,  24  Ala. 
9,  90  Am.  Dec.  442,  where  time  was  designatid 
as  in  spring  of  given  year,  when  it  was  In 
fact  February,  it  was  held  sufficient— People 
vs.  Bosquet,  116  Cal.  75,  80,  47  Pac.  Rep.  879. 

38.  Where  question  put  to  principal  witness 
was  accurate  and  explicit  as  to  statement  made, 
person  to  whom  made,  place  where  made,  des« 
ignation  of  time  as  "about  three  months  ago— 
within  last  five  months"  is  sufficiently  explicit 
to  entitle  party  to  contradict  statement  of  wit- 
ness.— People  vs.  Bosquet,  116  CaL  76,  80,  81,  47 
Pac.  Rep.  879. 

89.     Bad  faith  In  aaklng  daauislBg  qnestlena. 

— If  questions  asked  defendant  as  foundation 
for  impeachment  be  asked  in  bad  faith — ^that  Is, 
are  asked  simply  to  get  before  jury  imputation 
that  defendant  had  been  arrested  upon  previous 
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occasion  for  some  other  offense— question 
should  be  disallowed.  Such  practice  is  repre- 
hensible.  and  if  resultingr  in  prejudice  to. de- 
fendant, is  erround  for  reversal  of  judgment 
against  him. — People  vs.  Little  Pete,  128  Gal. 
373,  374,  55  Paa  Rep.  993. 

40.  Declaration  of  koatlllty. — Proof  of  ex- 
pressions of  hostility  or  ill-feelins  on  part  of 
witness  cannot  be  given  without  laying  the 
same  foundation  as  is  required  in  case  of  con- 
tradictory statements. — Baker  vs.  Joseph,  16 
Cal.  173.  177-179;  People  vs.  Gardner,  98  CaL 
127,  182,  32  Pac.  Rep.  880. 

As  to  laTiBg  foundatloa  for  orldeBce  of  <••- 
lamtlons  of  hostility,  see  note  78  Am.  Deo.  775: 
82  Am.  St.  Rep.  53,  64. 

41.  Dying  deelaratlona,  foundation  to  Im- 
peach, nnncccsaary. — Preliminary  condition  that 
foundation  for  Impeachment  must  be  first  laid 
cannot  be  complied  with  where  dying  declara- 
tions have  been  introduced  in  evidence,  except 
in  very  rare  cases;  under  such  circumstances 
defendant  may  introduce  evidence  of  state- 
ments made  by  deceased,  inconsistent  with  such 
dying  declarations  without  laying  foundation 
therefor. — People  vs.  Lawrence,  21  Cal.  368,  371. 

42.  ESvldcncc  Inadmissible  nnless  fonndatlon 
lald.^ — Evidence  cannot  be  introduced  to  show 
contradictory  statements  unless  proper  founda- 
tion has  been  laid.— People  vs.  Garnet,  29  Cal. 
€22.  625;  People  vs.  Brilliant,  58  Cal.  214,  217; 
People  vs.  Salorse.  62  Cal.  139,  146;  Birch  vs. 
Hale.  99  Cal.  299,  302.  33  Pac.  Rep.  1088;  People 
vs.  Central  Pac.  R.  Co..  105  Cal.  576,  694,  38  Pac. 
Rep.  906;  People  vs.  Wade,  118  Cal.  672,  676,  50 
Pac.  Rep.  841;  Green  vs.  Southern  Pac.  Co.,  122 
Cal.  563.  566,  55  Pac.  Rep.  577;  Rowe  vs. 
Hibernia  Sav.  &  L.  Soc.,  134'  Cal.  403,  407,  66 
Pac.  Rep.  569. 

43.  A  witness  In  prosecution  for  murder  tes- 
tified that  she  identified  defendants  at  coroner's 
office  as  men  who  killed  deceased.  The  defense 
proposed  to  show  by  another  witness  who  was 
present  at.  time  of  Identification  that  witness 
first  pointed  out  another  Chinaman  as  guilty 
party,  but  upon  objection  evidence  was  rejected. 
The  court  held  that  witness  could  not  be  im- 
peached in  this  manner;  that  witness  should 
have  been  recalled  and  asked  with  reference 
to  matter,  and  upon  her  denial  of  it  founda- 
tion would  then  have  been  laid  for  her  im- 
peachment by  this  witness's  testimony. — People 
vs.  Chin  Hane,  108  Cal.  597,  603,  41  Pac.  Rep. 
697. 

44.  False  answer  Is  perjnry  although  foun- 
dation not  laid. — Although  witness  cannot  be 
impeached  by  showing  that  he  has  made  state- 
ments inconsistent  with  his  present  testimony, 
unless  his  attention  is  called  to  time,  place, 
persons,  etc.,  false  answer  to  question  relating 
'to  such  statements  which  is  asked  him  without 

calling  his  attention  to  such  circumstances  may 
•be  material  and  sufiicient  to  found  charge  of 
perjury  upon.  At  subsequent  trial  for  perjury 
circumstance  that  attention  of  witness  was 
not  called  to  time,  or  persons,  or  place,  should 
be  considered  by  jury  as  tending  to  show  that 
he  did  not  remember  statements  he  had  ac- 
tually made.  Nevertheless,  if  he  had  made 
statements  to  large  number  of  persons  or  under 
■uch  circumstances  that  jury  trying  perjury  are 


satisfied  beyond  all  reasonable  doubt  that  he 
must  have  known  when  he  denied  statements 
that  he  had  in  fact  made  them,  conviction  of 
crime  for  perjury  may  follow. — People  vs.  Bril- 
liant, 68  CaL  214,  217. 

48.  Objections  to  Insuficlency  of  questions 
naked  In  inytng  foundation  should  be  made 
sufficiently  specific  to  call  attention  of  court 
to  the  defect  objected  to. — Western  U.  O.  Co. 
vs.  Newlove,  146  Cal.  .772,  776,  79  Pac.  Rep. 
642. 

46.  Where  it  is  proposed  to  show  that  wit- 
ness, after  having  given  his  testimony,  has  ' 
made  statements  inconsistent  with  those  which  i 
he  made  as  witness,  an  objection  that  no 
proper  foundation  had  been  laid  for  impeach- 
ment is  not  raised  where  such  objection  is 
modified  by  words  "if  it  was  not  after  he  had 
testified,  he  cannot  be  impeached  in  that  way." 
Such  an  objection  goes  only  to  statements  made 
before  he  had  testified.— Clavey  vs.  Lord,  87 
Cal.  413,  420,  26  Pac.  Rep.  493. 

47.  NEW  TRIAL  TO  CONTRADICT  WIT- 
NBS8 — Not  warranted. — Newly  discovered  evi- 
dence which  is  merely  designed  to  contradict 
witness  is  not  of  character  to  warrant  granting 
of  new  trial.— Wood  vs.  Moulton,  146  Cal.  817, 
822,  80  Pac.  Rep.  92. 

48.  A  new  trial  will  not  be  granted  for  pur- 
pose of  permitting  party  to  introduce  evidence 
which  Is  merely  cumulative  and  would  tend  to 
contradict  witness  of  adverse  party.— Live  j 
Yankee  Co.  vs.  Oregon  Co.,  7  Cal.  40.  42; 
Klockenbaum  vs.  Rierson,  22  Cal.  160,  164; 
Stoakes  vs.  Monroe,  36  Cal.  383,  389;  People  vs. 
Anthony,  66  Cal.  897,  899;  People  vs.  McCurdy, 
68  Cal.  576,  583,  10  Pac.  Rep.  207;  People  vs. 
Goldenson,  76  Cal.  328,  362,  19  Pac.  Rep.  161; 
People  vs.  Louis  Tung,  90  Cal.  377,  379,  27  Pac. 
Rep.  295. 

49.  RRVKRSAL  OF  JUDGMBNT  FOR  KR- 
RONFK>US  IHPEACHMBNT.— Evidence  of  prior 
declarations  when  improperly  admitted  and 
which  are  material,  must  be  considered  as  In- 
jurious and  as  prejudicially  erroneous. — Ma5>on 
vs.  Vestal.  88  Cal.  896.  399,  22  Am.  St.  Rep.  310, 
26  Pac.  Rep.  213. 

See  ante  fi  2051  and  note  pars.  89,  90. 

50.  Contradiction  of  witness,  although  per- 
mitted in  violation  of  rules  of  evidence,  will  not 
justify  reversal  of  judgment  where  contradic- 
tion proved  was  wholly  unimportant. — People 
vs.  Chrisman,  135  Cal.  282,  287,  67  Pac.  Rep. 
136. 

51.  Where  witness,  for  purpose  of  laying 
foundation  for  impeachment  is  asked  question 
as  to  an  immaterial  matter  and  Is  required  by 
court  to  answer  such  question,  such  error  will 
not  be  ground  for  reversal  where  no  attempt 
has  been  made  to  contradict  witness  upon  that 
point  and  it  is  clear  that  appellant  was  not 
injured. — People  vs.  Chrisman,  186  Cal.  282,  287,  i 
67  Pac.  Rep.  136. 

52.  To  impeach  witness  who  has  testified  to  i. 
nothing  favorable  to  party  calling  him  could 
work  no  injury  to  such  party.  For  same  reason 
that  Impeaching  testimony  would  be  held  im- 
material it  must  be  held  not  to  be  injurious. — 
People  vs.  Murray.  85  Cal.  350,  867,  34  Pac.  Rep. 
666. 
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53.  Where  questionB  are  asked  of  witness 
merely  for  purpose  of  laying  foundation  for 
impeachingr  blm,  fact  that  such  questions  are 
inadmissible  is  not  sufficient  ground  for  re- 
versing Judgment  or  an  order  denying  new  trial 
where  answers  to  such  questions  are  not  preju- 
dicial to  appellant. — People  vs.  Nonella,  99  Cal. 
338,  334,  83  Pac.  Rep.  1097. 

64.  Although  it  is  technically  error  to  allow 
evidence  of  prior  contradictory  statements  of 
witness  without  laying  proper  foundation 
therefor,  admission  of  such  evidence  is  not 
necessarily  such  serious  error  as  to  demand 
reversal.  It  was  held  not  to  be  reversible 
error  where  testimony  was  on  point  collateral 
to  homicide  which  was  subject-matter  of  suit 
and  of  doubtful  immateriality  in  any  event, 
and  It  only  tended*  remotely  and  inferentiaily  to 
prove  that  witness  did  not  testify  truly.  In 
further  support  of  its  ruling  on  this  point, 
court  stated  that  witness  had  on  cross-examin- 
ation been  asked  If  she  had  not  at  certain 
time  and  place  made  such  statements,  to  which 
an  objection  by  defendant  was  sustained  and 
no  answer  was  made;  that  it  was  by  reason  of 
such  objection  of  defendant  that  question  was 
not  answered,  and  that  when  he  had  an  oppor- 
tunity subsequently  to  recall  witness  and  have 
her  admit,  explain,  or  deny  statement,  as  she 
could,  he  did  not  do  so.— People  vs.  Olaze,  139 
Cal.  164,  161,  72  Pac.  Rep.  966. 

B6.  REVERSAL  FOR  DENIAI«  OF  RIGHT  OF 
IMPEACHMENT.— Refusal  to  admit  impeaching 
evidence  offered  when  proper  and  material,  is 
sufficient  ground  for  reversal  of  Judgment. — 
McDaniel  vs.  Baca,  2  Cal.  326,  839. 

See  ante  9  2051  and  note. 

56.  STATEMENTS  INCONSISTENT  WITH 
PRESENT  TESTIMONY.— See  cases  cited  under 
pars.  96-103  of  this  note. 

As  to  proper  time  to  Introdvee  teatimoBy  of 
contradictory  statemeBta,  see  note  78  Am.  Dec. 
763. 

57.  Witness  who  testifies  for  plaintiff  that 
defendant  had  prior  to  suit  admitted  that  deed 
executed  by  defendant  for  nine  square  miles  of 
land  described  the  quantity  of  land  intended  to 
be  conveyed  (defendant  claiming  at  trial  that 
deed  as  Interpreted  to  him  at  time  of  execu- 
tion called  for  but  one  square  mile)  may  be 
contradicted  by  evidence  of  different  state- 
ments made  by  himself  to  other  persons  con- 
cerning such  alleged  admissions.— McDaniel  vs. 
Baca,  2  Cal.  326,  339. 

68.  Where  one  party  ©alls  witness  to  prove 
terms  of  parol  contract  between  plaintiff  and 
defendant,  adverse  party  may,  for  purpose  of 
impeaching  credibility  of  witness  in  rebuttal, 
prove  by  other  witnesses  declarations  made  by 
such  witness  in  conversations  with  them  as  to 
terms  of  such  contract— McCarger  vs.  Rood, 
47  Cal.  138,  142. 

69.  Witness  for  defendant  In  prosecution  for 
itaurder  who  on  direct  examination  gives  tes- 
timony from  which  Jury  could  have  drawn  in- 
ference that  object  of  deceased  in  going  to 
given  place  under  circumstances  was  to  bring 
about  recounter  between  defendant  and  him- 
self, may,  on  cross-examination,  be  asked  as 
to  any  former  statements  made  by  him  relative 
to    matter    Inconsistent    with    his    direct    testi- 


mony and  as  to  any  matter  connected  with  It 
tending  to  show  mental  condition  of  deceased 
towards  defendant.  In  such  case,  ^rhether 
deceased  went  with  hostile  or  peaceable  intent 
towards  defendant  with  determination  to  force 
fight  or  quarrel  upon  him  or  not,  was  a  matter 
presented  to  consideration  of  jury  by  direct 
testimony  of  witness. — People  vs.  French^  69 
Cal.  169,  172,  10  Pac.  Rep.  378. 

60.  In  an  election  contest  witness  called  for 
plaintiff  testified  that  he  voted  for  defendant. 
He  was  Impeached  by  testimony  of  several 
witnesses  to  effect  that  he  had  stated  to  them 
that  he  did  not  vote  for  any  one  for  office  In 
question  and  for  certain  reasons  would  not 
vote  for  defendant  Such  testimony  of  im- 
peaching witnesses,  although  entirely  incom- 
petent as  independent  evidence  In  case,  was 
proper  for  purpose  of  impeachment — Smith  va 
Thomas,  181  Cal.  S38,  586,  64  Paa  Rep.  71,  62 
Id.  1079. 

61.  In  ah  action  to  recover  damages  for  a 
death  resulting  from  injury  caused  by  defend- 
ant's street-cars,  a  witness,  the  motorman,  tes- 
tified on  examination  in  chief  that  he  "could 
not  tell"  whether  car  came  in  contact  with  de- 
ceased; that  he  "did  not  see  whether  he  came 
in  contact  with  it  or  not"  On  cross-examina- 
tion for  purpose  of  impeaching  him,  he  was 
asked  whether  he  had  not  told  certain  desig- 
nated persons  that  "I  struck  him  lightly."  to 
which  he  replied  in  negative.  Subsequently 
persons  named  were  called  as  witnesses  and 
testified  that  motorman  made  statements  in 
question.  This  examination  was  held  to  be 
proper  for  purpose  of  impeachment — Schneider 
vs.  Market  St  R.  Co.,  184  Cal.  482,  492,  66  Pac. 
Rep.  734. 

62.  In  an  aotlon  to  recover  upon  life  insur- 
ance policy  general  agent  of  company  testified 
that  he  had  no  conversation  with  deceased 
regarding  his  policy  and  its  reinstatement  after 
December  10,  1898.  Plaintiff,  after  laying  prop- 
er foundation,  was  permitted  to  contradict  this 
statement  by  showing  that  agent  had,  at  time 
of  death  of  deceased,  February  7,  1899,  said  to 
impeaching  witnesses,  "Poor  fellow,  I  asked 
him  time  after  time  to  pay  his  premium  and  he 
would  promise  and  then  not  do  it  I  kept  It 
going  or  kept  it  up,  hoping  he  would  do  it; 
poor  fellow,  he  didn't  I  spoke  to  him  about 
it,  about  paying  his  premium,  every  time  I  saw 
him;  I  spoke  to  him  about  It  the  last  time  I 
saw  him,  only  a  few  days  Ugo."  Admission  of 
this  testimony  was  held  to  be  proper. — Thomas 
vs.  Northwestern  M.  L.  Ins.  Co.,  142  Cal.  79,  83, 
84,  76  Pac.  Rep.  666. 

SS.  Admlaalona. — ^Evidence  of  witness's  con- 
fessions, he  being  an  alleged  particeps  criminls, 
are  admissible  in  an  action  for  divorce  for  pur- 
pose of  contradicting  his  deposition  taken  in 
behalf  of  defendant  and  for  purpose  of  im- 
peaching his  credit — ^Fox  vs.  Fox,  25  Cal.  687, 
690. 

64.  Same — ^Admlsaloaa  aad  eontradletory 
atatemcBta  of  party  dlstfagvlahed. — ^The  result 
of  permission  given  by  statute  to  parties  to  an 
action  to  testify  in  their  own  behalf  has  not 
blended  In  one  different  characters  of  party 
and  witness,  nor  obliterated  distinction  be- 
tween admissions  of  partiei  against  Interests 
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ftnd  statementB  out  of  court  contradictory  to 
their  testimony  at  trial.  Thus,  in  an  action  to 
recover  value  of  contents  of  plaintilC's  trunk, 
lost  from  defendant's  bark  at  sea.  plaintiff 
testified  to  value  of  property  in  lost  trunk, 
fflving  value  of  each  item.  The  captain  of 
bark  and  three  others  testified  to  statements 
of  plaintiff  made  out  of  oourt,  at  one  time  to 
effect  that  the  articles  in  the  trunk  consisted 
of  play  books,  etc.,  and  were  of  little  value,  and 
at  another  time  that  they  constituted  her  ward- 
robe, etc.,  and  were  of  value  of  about  one 
thousand  dollars.  Goncernln^r  such  testimony 
supreme  court  said:  "The  whole  testimony 
may  be  regarded  in  two  aspects:  first,  as  evi- 
dence tendiner  to  impeach  plaintiff  as.  witness; 
second,  as  evidence  of  admissions  of  party  to 
suit.  Regardingr  plaintiff  as  witness,  her  dec- 
larations made  out  of  court  differing  from  her 
statements  as  wUness  in  case,  tend  to  impeach 
her  credit.  And  this  is  their  only  tendency. 
They  are  not  competent  evidence  of  any  fact 
in  Issue.  When  proper  foundation  is  laid  by 
cross-examination  of  witnesses  as  to  contradic- 
tory statements,  they  are  admissible  in  evi- 
dence for  purpose  of  impeaching  his  credit. 
But  where  no  foundation  is  laid  for  admission 
of  such  statements,  credit  of  witness  is  not 
shaken.  The  rule  is  settled  beyond  all  contro- 
versy that  admissions  or  declarations  of  party 
to  suit  are  admissible  as  evidence  affainst  party 
maklnsr  them.  When  ffiven  in  evidence  they 
tend,  as  does  other  competent  evidence,  to 
prove  fact  in  issue  to  which  they  relate."  As 
no  foundation  was  laid  in  case  for  admission 
of  such  statements  for  purpose  of  contradicting 
witness,  they  were  regarded  as  admissions  and 
it  was  held  that  testimony  of  plaintiff  and  evi- 
dence of  her  admissions  made  case  of  conflict 
of  testimony.— Hall  vs.  Bark  "Emily  Banning," 
88  Cal.  522,  523.  524. 

As  to  admlssloBs,  soo  ante  8§  1832,  1849,  1948 
and  notes. 

As  to  rcanlrememt  that  evidence  of  oral  ad- 
mlssloas  of  party  are  to  be  viewed  with  eaii- 
tlon,  see  post  9  2061  and  subd.  4  and  note. 

m,  DedarattoBs  of  hostllltr.— There  is  no 
distinction  between  admitting  declarations  of 
hostility  of  witness  by  way  of  impairing  his 
testimony  and  admitting  contradictory  state- 
ments for  same  purpose. — Baker  vs.  Joseph,  16 
Cal.  173,  177;  People  vs.  Jenkins.  66  Cal.  4,  6. 

66.  Credibility  of  adverse  witness  may  be 
assailed  by  proof  that  he  cherishes  a  feeling 
of  hostility  towards  party  against  whom  he  Is 
called;  and  it  may  be  established  by  proof  of 
acts  or  declaration  of  witness,  provided  his  at- 
tention is  first  called  to  particular  acts  or  dec- 
laration proposed  to  be  proved,  with  sufficient 
minuteness  as  to  time  and  circumstances  as 
to  afford  him  an  opportunity  to  explain.  A 
letter  written  by  witness  disclosing  hostility 
toward  defendant  hiay  be  Introduced  for  this 
purpose.  If  witness  denies  writing  such  letter, 
handwriting  may  be  proven  by  an  expert  In 
handwriting.  If  letter  does  not  sufficiently 
disclose  against  whom  expressions  of  hostility 
are  made,  its  introduction  should  be  accompa- 
nied with  evidence  that  such  person  is  defend- 
ant.—Sllvey  vs.  Hodgdon,  48  CaL  186,  187,  189 

67.  If  witness  called  on  behalf  of  defendant 
has  testified  favorably  to  defendant  in  his  ex- 
amination in  chief,  it  is  competent,  on  cross- 


examination,  to  show  that  he  had  made  state- 
ments out  of  court  tending  to  show  his  friendly 
feeling  toward  defendant  and  that  he  had  ex- 
pressed an  intention  to  suppress  facts  within 
his  knowledge  that  would  injure  defendant's 
case.-T-P6ople  vs.  Murray,  86  Cal.  350,  357,  24 
Pac.  Kep.  666. 
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68.  Bvldenco  of  witness  as  to  statements  ) 
made  to  him  by  prosecuting  witness  that  she  ' 
was  going  to  get  some  money  out  of  defendant  j 
if  she  had  to  put  up  job  on  him,  are  admissible  . 
as  tending  to  show  her  prejudice  and  interest  ' 
In  case.— People  vs.  Gardner,  98  Cal.  127,  132,  32  \ 
Pac.  Rep.  880.  > 

As  to  pr<M>f  of  hostility^  bias  or  Interest  In 
action,  see  Abbott's  Trial  Brief  (Civil  Jury 
Trials,  2d  ed.),  pp.  192-194. 

As  to  proof  of  hostility  hy  eross-examlnatloB^ 
see  ante  S  2048  and  note  pars.  56-61. 

60.  Former  testimony. — Witness  may  be  im- 
peached by  showing  that  he  has  testified  dif- 
ferently in  regard  to  same  matter  in  some  other 
action  or  proceeding. — Carroll  vs.  Sprague,  59 
Cal.  655,  660;  People  vs.  Hong  Ah  Duck,  61  Cal. 
387,  894;  People  vs.  Bushton.  80  Cal.  160,  22 
Pac  Rep.  127,  549. 

70.  Witness  in  criminal  case  may  be  asked 
on  oross-examination  for  purpose  of  impeach- 
ing him  if  he  did  not  testify  differently  before 
committing  magistrate  from  what  he  did  at 
trial.— People  vs.  Robles,  29  Cal.  421;  People  vs. 
Lee  Ah  Chuok,  66  CcO.  662,  668,  6  Pac  Rep.  859. 

71.  For  purpose  of  impeaching  witness,  it 
may  be  shown  that  he  had  given  contradictory 
testimony  at  former  trial. — Scheerer  vs.  Good- 
win, 125  Cal.  154,  158,  67  Pac.  Rep.  789. 

72.  Original  statement  of  witness  given  upon 
taking  of  deposition  as  it  read  before  being 
corrected  and  signed  by  witness  may  be  proved 
for  purpose  of  impeaching  witness  when  latter 
testifies  at  trial  and  makes  statements  contra- 
dictory to  original  statements  made  at  taking 
of  deposition.— Gasquet  vs.  Pechin,  143  Cal.  616. 
621,  522,  77  Pac  Rep.  481. 

73.  Where  former  testimony  was  given  In 
foreign  language,  it  should  be  proved  by 
calling  interpreter  or  some  other  person  who 
heard  and  understood  language  in  which  state- 
ments of  defendant  were  made. — People  vs. 
Lee  Ah  Yute,  60  Cal.  95,  96. 

See  People  vs.  Lee  Fat  54  Cal.  527,  531; 
People  vs.  Ah  Yute,  56  Cal.  119,  121. 

As  to  former  testimony  of  defendant  In  crim- 
inal canscy  see  pars.  97-99  this  note. 

As  to  stenographer  as  impeaching  wltncssi 
see  note  81  Am.  St.  Rep.  364-866. 

As  to  testimony  given  at  other  trials,  see 
note  78  Am.  Dec.  769;  82  Am.  St.  Rep.  46-60. 

74.  Mnst  be  directly  contradictory.— To  jus- 
tify admission  of  Impeaching  evidence  two 
statements  must  be  directly  contradictory  and 
inconsistent  with  each  other.  In  order  that 
one  shall  form  basis  for  admission  of  other,  this 
inconsistency  must  appear  upon  its  face  by 
comparison  of  them.  If  Inconsistency  only  ap- 
pears by  inference,  and  another  Inference  may 
be  drawn  in  favor  of  their  consistency,  then 
second  statement  is  not  admissible  for  im- 
peachment purposes.— People  vs.  CoUum,  122 
Cal.  186.  188,  64  Pac  Rep.  689. 
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75.  To  impeach  witness  upon  ground  of  con- 
tradictory statements,  Impeachlnfif  testimony 
must  be  plainly  Inconsistent  with  that  already 
^Iven.  Thus,  where  an  executor  In  answer  to 
contest  to  probate  of  will  states  that  testator, 
at  about  hour  of  10  A.  M.  of  given  date,  was 
attacked  by  stroke  of  apoplexy,  and  at  hear- 
ing testifies  that  will  was  made  on  same  day 
and  that  deceased  was  of  sound  and  disposing 
mind  at  time  he  made  will,  but  there  is  no 
testimony  showing  particular  hour  of  day  at 
which  will  was  made,  such  answer  cannot  be 
used  for  purpose  of  contradicting  witness  be- 
cause there  is  no  clear  inconsistency  between 
statement  of  such  answer  and  that  of  witness 
at  trial.  The  will  may  have  been  made  upon 
such  date  but  prior  to  time  that  testator  suf- 
fered stroke  of  apoplexy.— Estate  of  O'Con- 
nor, 118  Cal.  69,  70,  71.  60  Pac.  Rep.  4. 

76.  In  criminal  prosecution  on  charge  of 
assault  with  Intent  to  commit  murder,  dis- 
trict attorney,  for  sole  purpose  of  laying 
foundation  to  impeach  witness,  defendant's 
wife,  on  cross-examination  asked  her  two  fol- 
lowing questions:  "Didn't  you  tell  Mrs.  Bassi 
on  the  night  of  22nd  of  February,  when  no  one 
was  present  but  Mrs.  Bassi.  in  garden  near 
your  house,  that  your  husband  Intended  to 
shoot  him  some  weeks  before  that?"  "Didn't 
you  tell  Mrs.  Bassi  at  the  same  time  and  place, 
when  no  one  was  present  but  you  and  Mrs. 
Basel,  that  you  didn't  want  to  go  out  and  speak 
to  Firanzi,  but  your  husband  made  you  do  it?" 
He  afterwards  asked  Impeaching  witness  ques- 
tion: "What  did  she  tell  you  about  the  shoot- 
ing?" The  latter  question  was,  held  to  be  Im- 
proper   under    circumstances    for    purpose    of 

!  impeaching  witness,  as  It  did  not  cover  or 
j  even  refer  to  subject-matter  Involved  in  ques- 
'  tlon  addressed  to  defendant's  wife.  In  those 
questions  not  one  word  Is  found  as  to  shooting. 
One  Inquiry  was  addressed  as  to  what  defend- 
ant determined  to  do  two  weeks  before  date  of 
affray  and  other  pertained  to  alleged  acts  of 
defendant,  directed  toward  witness,  his  wife. 
People  vs.  Nonella,  99  Cal.  338,  33S.  83  Pac. 
Rep.  1097. 

77.  Proof  that  witness,  who  has  testified 
as  to  his  opinion  that  defendant  was  insane  at 
time  of  commission  of  homicide  charged,  had 
signed  paper,  written  letter,  or  made  state- 
ments at  any  former  period  of  time  to  effect 
that  in  his  then  opinion  prisoner  was  sane, 
would  not  amount  to  an  impeachment  of  him 
in  strict  sense  as  witness.  But  he  may  be 
cross-examined  as  to  such  matters,  as  it  would 
go  to  reliability  of  his  opinion.— People  vs. 
Donovan,  43  Cal.  162,  166. 

78.  It  is  not  error  sufficient  to  reverse  cause 
on  appeal  that  court  refused  permission  to 
read  deposition  of  prosecuting  witness  taken  at 
preliminary  examination  for  purpose  of  con- 
tradicting witness,  where  portions  of  deposi- 
tion sought  to  be  introduced  fall  to  show  any 
material  contradiction  of  testimony  of  witness 
as  given  at  trial.- People  vs.  Kalkman,  72  Cal. 
212,  216,  IS  Pac.  Rep.  600. 

As  to  reqnlrement  thmt  atatements  innst  be 
contradictory,  see  note  82  Am.  St.  Rep.  43.  44. 

79.  Statements  admitted  may  not  be  proved. 
—Where  witness  testified  that  he  might  have 


made  statements  inquired  about,  there  is  noth- 
ing to  contradict  in  regard  to  such  statements, 
and  evidence  offered  by  another  witness  to 
show  that  he  did  make  such  statements  is  in- 
admissible for  purpose  of  Impeaching  him.— 
People  va.  Conkling,  111  Cal.*  616.  623.  44  Pacl 
Rep.  314. 

As  to  evidence  of  contradictory  etatcments 
being  adn&lsalble  when  witness  answers  that 
he  does  not  remember  having  made  then^  see 
notes  78  Am.  Dec  765,  766;  82  Am.  St.  Rep.  45. 

As  to  evidence  to  prove  contradictory  state- 
ments being  Inadmissible  when  ^rltnesa  ad- 
mits Btaklng  anch  statements^  see  notes  78  Am. 
Dec.  765.  766;  82  Am.  St.  Rep.  45. 

80.  Sthtementa  Inconalatent  with  dying  dc^ 
laratlons  are  admissible  to  impeach  such  dec- 
larations.— People  vs.  Lawrence,  21  CaL  368, 
371. 

As  to  Impeaching  dying  declarations,  see 
KBRR'S  CTC  PBN.  CODES  §  187  and  note  pars. 
2,  6. 

81.  Unavailable  evidence — Collateral  matter. 
Witness  cannot  be  contradicted  as  to  matters 
collateral  to  Issues  being  tried,  brought  out  on 
cross-examination.  Party  cross-examining  wit- 
ness Is  bound  by  latter's  answers  as  to  such 
matters.— People  vs.  Bell,  53  Cal.  119.  120; 
Pierce  vs.  Schaden.  69  Cal.  640;  People  vs. 
Webb.  70  CaL  120,  121,  li  Pac.  Rep.  509;  People 
vs.  Dye,  76  Cal,  108,  112.  16  Pac.  Rep.  637; 
People  vs.  Tiley,  84  Cal.  651,  665,  24  Pac  Rep. 
290;  Young  vs.  Brady,  94  Cal.  128,  130,  29  Pac 
Rep.  489;  Faulkner  vs.  Rondonl.  104  Cal.  140, 
148,  87  Pac.  Rep.  883;  Redington  vs.  Pacific  P. 
T.  a  Co.,  107  Cal.  817,  827,  48  Am.  St.  Rep. 
142,  40  Pac.  Rep.  482;  Trablng  vs.  California 
Nav.  &  Imp.  Co.,  121  CaL  187.  144,  146,  58  Pac 
Rep.  644. 

82.  A  recognised  rule,  or,  rather,  qualifica- 
tion of  rule,  governing  Impeachment  of  credit 
of  witness  by  proof  of  contradictory  statements 
elsewhere  made  by  him,  is  that  matter  in- 
volved in  supposed  contradiction  must  not 
itself  be  merely  collateral  in  its  character,  but 
must  be  relevant  to  issue  being  tried.— People 
vs.  Devine,  44  Cal.  452,  458;  People  vs.  Furtado, 
57   Cal.  345,  346. 

83.  In  prosecution  for  robbery,  district  at- 
torney on  cross-examination  asked  defendant 
if  he  did  not  agree  with  an  alleged  accomplice 
to  go  upon  line  of  Pacific  Railroad  at  some 
convenient  point  near  a  named  place,  and  when 
the  paymaster  of  company  should  go  up  to  pay 
off  hands,  by  some  obstruction  throw  cars  oft 
track  and  rob  him.  This  was  as  to  charge 
upon  which  defendant  was  not  being  prose- 
cuted. Latter,  his  objection  to  question  being 
overruled,  denied  any  agreement  of  kind  and 
all  matters  to  which  inquiry  extended.  Dis- 
trict attorney,  under  objection  and  exception, 
afterwards  called  alleged  accomplice,  who  di- 
rectly contradicted  defendant  on  these  points. 
This  was  error.  It  was  plaintiffs  own  testi- 
mony upon  collateral  matter  and  he  was  not 
entitled  to  contradict  It— People  vs.  Jones,  31 
CaL  665.  571. 

As  to  collateral  matters  not  being  ffovndatloa 
for  Impeachment,  see  note  82  Am.  St.  Rep.  50- 
52;  Abbott's  Trial  Brief  (Civil  Jury  Trials,  2nd 
ed.),  pp.  204-208. 
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Am  to  eross-czamlaatloB  mn  coUmteral  and 
ixTel«T«Bt  aattcrvy  see  ante  I  2048  and  note. 

84.  Samc—KvldeBcO  of  statemeaU  made  by 
a  third  peiaon  are  inadmissible  for  purpose  of 
contradicting  witness.— Jepsen  vs.  Beck,  78 
Cal.  640,  643,  21  Pac.  Rep.  184. 

88.  Same — ^Hearsay  testimony.— Where  witness 
for  defense  was  asked  on  cross-examination  if 
he  had  made  certain  statement  at  variance  with 
his  present  testimony  to  one  H.  and  one  P,  at 
certain  places  and  time  and  denied  having 
made  such  a  statement,  H.  was  called  in  re- 
buttal and  testified,  without  objection,  that  at 
said  time  and  place  and  in  presence  of  said  P. 
defendant  made  said  statement.  On  cross- 
eicamination  he  testified  that  defendant  made 
such  statement  in  Spanish  languasd;  that  he 
understood  Spanish;  that  he  did  not  understand 
every  word  and  sentence  of  Spanish;  that  he 
could  not  put  a  Spanish  sentence  "connectedly 
togrether";  could  not  tell  "connectedly"  what 
was  uttered,  and  that  his  knowledge  as  to 
exact  words  used  by  defencS^int  in  that  connec- 
tion was  derived  from  wiiat  R.,  who  acted  as 
Interpreter,  then  and  there  told  him.  De- 
fendant moved  to  strike  out  evidence  of  H.  as 
to  defendant's  statements  on  ground  that  same 
was  hearsay  and  his  motion  was  denied,  court 
•ayingr  that  objection  went  simply  to  weight  of 
evidence  before  jury.  On  appeal  it  was  held 
that  taking  into  consideration  all  of  evidence 
of  witness  upon  this  subject,  it  could  not  be 
I  said  that  trial  court  erred  in  this  ruling. — 
I  People  vs.  Jailles,  146  GaL  tOl.  806,  79  Pac. 
Rep.  966. 

8d.     Same  —  Immaterial     matter. — It     la     not 

proper  to  contradict  witness  upon  an  imma- 
terial matter.— People  vs.  Harlan,  133  Cal.  16. 
22,  65  Pac.  Rep.  9;  People  vs.  Chrisman,  186 
Cal.  282,  287,  67  Pac.  Rep.  136. 

As  to  rcqvtrcmeiftt  tliat  statements  must,  be 
material  to  %Mmam,  see  note  82  Am.  St.  Rep. 
42,  48. 


87.  Same  —  Irrelevant  matter. — A  witness 
cannot  be  Impeached  by  contradictory  state- 
ments as  to  matters  irrelevant  to  issues. — 
Crusoe  vs.  Clark,  127  Cal.  341,  844,  69  Pac. 
Rep.  700. 

88.  Statements  of  witness  must  be  pertinent 
to  issues  on  trial,  or  they  cannot  be  con- 
tradicted.— Steen  vs.  Santa  Clara  V.  M.  &  L. 
Co.,  134  Cal.  366,  367,  66  Pac.  Rep.  321. 

89.  A  party  cannot  cross-examine  his  ad- 
versary's witness  upon  irrelevant  matters  for 
purpose  of  eliciting  something  to  be  con- 
tradicted. And  if  such  matters  are  drawn  out, 
court  should  stop  inquiry  there. — People  vs. 
Bell,  63  Cal.  119,  120;  Pierce  vs.  Schaden,  6» 
Cal.  640;  People  vs.  Dye,  76  Cal.  108,  112,  16 
Pac.  Rep.  687;  People  vs.  Tiley,  84  Cal.  661, 
663,  24  Pac.  Rep.  290. 

90.  Witness's  answers  relating  to  irrelevant 
.matters  inquired  into  on  cross-examination  are 

conclusive. — Svans  vs.  De  Iiay,  81  Cal.  103,  106, 
22  Pac.  Rep.  408;  Young  vs.  Brady,  94  Cal. 
128,  130,  29  Pac.  Rei».  489. 


91.  Same— Butter  ovtslde  aabjeet  of  direet 
cxamlnatloB. — Testimony  brought  out  on  cross- 
examination  which  is  not  in.  relation  to  matters 
covered  by  direct  examination  cannot  be  con- 


tradicted by  party  conducting  cross-examina- 
tion.— People  vs.  Jones,  31  Cal.  666,  671. 

92.  In  an  action  to  quiet  title  to  ditch  and 
water-right,  witness  who  had  testified  for 
plaintiff  was  asked  on  cross-examination  if  he 
had  not  stated  to  defendant  and  another,  at 
given  time  and  place,  that  he,  witness,  knew 
all  about  water,  and  could  tell  them  as  well 
as  anybody  else,  and  that  plaintiff  had  right 
to  water  that  came  below  forks  of  creek,  but 
had  no  right  to  water  above  forks  of  creek, 
and  had  no  right  to  interfere  with  them  as  to 
water  above  forks.  The  witness  denied  hav- 
ing made  such  statement.  On  direct  examina- 
tion he  had  not  testified  as  to  any  matter 
relating  to  the  right  of  water  above  forks. 
Defendant  then  offered  to  prove  alleged  state- 
ment. It  was  held  that,  as  answer  of  witness 
on  cross-examination  was  not  in  contradiction 
of  anything  to  which  he  had  testified,  and 
was  outside  of  legitimate  cross-examination, 
answer  of  witness  was  final  and  he  could  not 
be  contradicted.— Faulkner  vs.  Rondonl,  104 
Cal.   140,  148,  149,  87  Pac.  Rep.  883. 

98.     Same — Privileged  commnnlcatlona. — It  Is 

not  permissible  to  show  that  party  to  suit 
had  made  statements  to  his  attorney  prior  to 
trial  inconsistent  with  his  testimony  upon 
trlaL  Such  statements  are  privileged. — Ver- 
delll  vs.  Gray's  Harbor  Com.  Co.,  116  Cal.  617, 
626,  626,  47  Pac.  Rep.  864. 

94.  Wife  of  defendant  in  criminal  cause,-, 
who  has  been  called  as  a  witness  by  defense, 
may  be  impeached  by  showing  that  she  made 
contradictory  statements  to  an  attorney  whom 
she  endeavored  to  employ  to  represent  her 
husband  in  the  cause,  where  attorney  declined 
to  accept  such  employment.  Such  case  does 
not  come  within  provisions  of  fi  1881  ante,, 
prohibiting  attorney  from  being  examined  with 
out  consent  of  his  client  as  to  any  communica- 
tion made  \fy  client  to  him.  Inhibition  does 
not  extend  to  statements  which  do  not  pur- 
port to  be  conveyed  to  attorney  from  client, 
but,  on  contrary,  which  are  representations  of 
witness  as  to  her  knowledge  of  transaction.— 
People  vs.  Heart,  1  Cal.  App.  166,  168.  169,  81 
Pac.  Rep.  1018.  # 

As  to  eross-ezamlnatlon  eoneeming  privi- 
leged commnnlcatlonsy  see  ante  9  2048  and  note 
pars.   23,   24. 

As  to  privileged  comm wnlcatlon%  see  ante 
fi  1881  and  note. 

98.  SUSTAINING  WITNBSS— By  evidence  of 
prior  similar  statements. — There  are  cases 
which  sustain  proposition  that  whenever  an 
attempt  is  made  to  impeach  witness  by  prov- 
ing former  contradictory  statements,  he  may 
be  supported  by  evidence  that  he  has  made  to 
other  persons  declarations  consistent  with  his 
testimony.  Best  elementary  writers  reach 
conclusion  that  evidence  is  to  be  received  only 
in  exceptional  cases.  Witness  cannot  be  con- 
firmed by  proof  that  he  has  given  same  ac- 
count before,  for  his  mere  declaration  is  not 
evidence.  His  having  given  different  account, 
although  not  upon  oath,  necessarily  impeaches 
either  his  veracity  or  his  memory;  but  his. 
having  asserted  same-  thing  does  not,  in  gen- 
eral, carry  his  credibility  further  than,  nor 
so   far  as*   his   oath.    Such   declarations   may.. 
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however,  be  admissible  in  contradiction  of 
evidence  tending  to  show  that  account  is 
fabrication  of  late  date,  or  it  may  be  shown 
that  same  account  was  given  before  its 
ultimate  effect  and  operation  (arising  from 
a  change  of  circumstances),  could  have  been  , 
foreseen;  and  also,  perhaps.  In  other  peculiar 
cases.— People  vs.  Doyell,  48  Cal.   85,  90,   91. 

96.  Although  it  has  been  held  that  where 
an  attempt  has  been  made  to  impeach  wit- 
ness by  proving  former  contradictory  state- 
ments, he  cannot  be  supported  by  evidence 
that  he  has  made  to  other  persons  declarations 
consistent  with  his  testimony,  nevertheless 
such  declarations  may  be  admissible  in  con- 
tradiction of  evidence  tending  to  show  that 
account  is  fabrication  of  late  date,  when  it 
may  be  shown  that  same  account  was  given 
before  its  ultimate  effect  and  operation,  aris- 
ing from  change  of  circumstances,  could  have 
been  foreseen.— Barkly  vs.  Copeland«  74  CaL 
1,  4,  15  Pac.  Rep.  807. 

97.  When  witness  is  charged  with  testify- 
ing under  influence  of  some  motive  prompting 
him  to  make  false  statement,  it  may  be  shown 
that  he  made  similar  statements  at  time  when 
imputed  motive  did  not  exist;  thus,  where 
testimony  introduced  to  impeach  witness,  a 
convict,  tends  to  show  that  he  was  testifying 
at  trial  under  influence  of  a  promise  to  pro- 
cure his  pardon  In  case  he  would  so  testify  as 
to  inculpate  the  plaintiff,  evidence  of  similar 
statements  made  prior  to  time  of  his  convic- 
tion are  admissible.— Barkly  vs.  Copeland,  74 
Cal.  1,  4,  5,  16  Pac.  Rep.  807. 

98.  Impeachment  of  witness  by  showing 
that  he  has  made  statements  In  conflict  with 
his  present  testimony  cannot  be  met  by  party 
calling  such  witness  with  evidence  that  at 
other  and  different  times  Impeached  witness 
has  made  statements  In  harmony  with  his 
present  testimony,  and  to  permit  introduction 
of  testimony  of  this  latter  character  is 
prejudicial  to  party  against  whom  It  is  re- 
ceived. Particularly  is  this  the  rule  where 
there  Is  nothing  ^o  show  that  witness  did 
not  have  same  motive  or  interest  to  deceive 
when  he  made  aflirmatory  statements  that  he 
may  have  had  when  he  testlfled  to  them.— 
People  vs.  Turner,  1  Cal.  App.  420,  421,  422, 
82  Pac.  Rep.  397. 

As  to  eorroborating  witness  by  evidence  of 
■tatementff  made  ovt  of  court ,  see  notes  11  Am. 
Dec.  757-760;  66  Am.  Dec.  219;  96  Am.  Dec.  761. 

As  to  evidence  of  good  chameter,  'see  post 
S2053  and  note. 

99.  Inadmissible  to  prove  tmthfol  character. 
—A  witness  who  has  been  Impeached  by  evi- 
dence of  contradictory  statements,  and  by 
showing  that  his  reputation  for  truth  Is  bad, 
cannot  be  supported  by  evidence  of  prior 
statements  made  at  time  so  far  remote  as  to 
preclude  idea  that  story  was  fabrication  of 
recent  date.  This  character  of  evidence  does 
not  meet  emergencies  of  case.  Where  witness 
is  discredited  by  showing  that  he  Is  not  dis- 
interested, but  Is  testifying  under  Inducement 
to  misstate  facts,  there  is  some  plausibility 
in  claim  that  statements  to  same  effect  as  his 
testimony,  made  before  he  became  Interested, 
tend  In  some  degree  to  show  that  his  testimony 
was  not  affected  by  this  interest.    But  where 


question  is  whether  witness  Is  truthful  man, 
such  evidence  has  no  bearing  upon  that  issue.— 
Mason  vs.  Vestal,  88  CaL  396,  398,  22  Am.  St. 
Rep.  310,^26  Pac.  Rep.  213. 

100.  Order  of  proof. — ^Although  evidence  of 
prior  similar  statements  should  not  be  admitted 
for  purpose  of  supporting  testimony  of  wit- 
ness at  trial,  until  after  witness  has  been  im- 
peached, such  error  is  not  ground  for  reversal 
of  Judgment  where  record  shows  that  impeach- 
ing evidence  would  have  authorised  admission 
of  prior  declarations,  if  offered  before  they 
were  testified  to.— Barkly  vs.  Copeland,  74  CaL 
1,  5,  6,  16  Pac.  Rep.  807. 

101.  witness  any  bo  Impoaehod  by  evi- 
dence that  he  has  made  at  other  times  state- 
ments inconsistent  with  his  present  testimony, 
proper  foundation  therefor  being  laid.— People 
vs.  Nyland,  41  CaL  129,  182;  People  vs.  Durrant, 
116  CaL  179,  220,  48  Pac.  Rep.  76;  People  vs. 
Collum,  122  CaL  186,  188,  54  Pac.  Rep.  589; 
People  vs.  Rushing,  130  CaL  449,  463,  80  Am. 
St.  Rep.  41.  62  PacJiep.  742.  See  cases  cited 
under  pars.  66-89  vt  tnls  note. 

As  to  Impenelunent  of  witness,  genomlly,  see 
ante  M  8049,  2061  and. notes. 

As  to  Impeachmont  by  ovldenee  of  con- 
tradictory atatoawntSy  see  KBRR'S  CTC.  FBN. 
CODES  S1321  and  note  pars.  60-65;  also  note  15 
Am.  Dec.  99,  100;  monoflrraphic  note  82  Am.  St. 
Rep.  89-68;  Abbott's  Trial  Brief  (Civil  Jury 
Trials,  2d  ed.),  pp.  176-192. 

As  to  Impeacbmont  of  pnvt7»  wbon  witness* 
see  note  78  Am.  Dec.  776. 

As  to  rtgbt  to  prove  statements  of  nnbscrlb- 
Ing  witness  to  will,  whoso  signature  baa  been 
proved,  contmry  to  statements  In  attestation 
elanao,  see  brief  68  L.  R.  A.  822. 

As  to  testing  evodlblllty  of  witness  by  cross- 
examination,  seo  ante  1 2048  and  note  pars. 
25-96. 

101.  Defcadant  In  erisslnal  canso  may  be 
Impeaobed. — ^Defendant  In  criminal  cause  who 
testiflea  in  his  own  behalf  may  be  impeached 
as  to  contradictory  statements  in  same  man- 
ner as  other  witness  may  be. — People  va 
Gleason,  122  CaL  870,  373,  65  Pac  Rep.  123; 
People  vs.  Walker,  140  CaL  153,  155,  156,  78 
Pac  Rep.  831. 

103.  A  statement  made  by  defendant  at 
coroner's  inquest  is  admissible  In  evidence  for 
purpose  of  contradicting  him  when  he  offers 
himself  as  a  witness  in  case. — People  vs.  Hong 
Ah  Duck,  61  Cal.  887,  394. 

104.  Defendant  In  criminal  prosecution  may, 
by  way  of  Impeachment,  on  cross-examination, 
be  asked  as  to  what  he  testified  In  former 
trial,  district  attorney  reading  questions  from 
transcript  of  his  testimony  taken  at  such  trial, 
and  laying  proper  foundation  by  inquiring 
whether  at  former  trial,  giving  time  and  place, 
when  and  where  It  occurred,  he  had  testified 
so  and  so,  putting  question.— People  va 
Fitzgerald,  138  Cal.  89,  41.  42,  70  Pac  Rep. 
1014. 

As  to  Impeachment  of  defendant  In  criminal 
canse^  see  ante  8  2051  and  note  pars.  26-29,  61; 
KBRR'S  CTC.  PaSN .  CODB  8  1328  and  note  pars. 
7-9. 

105.  Deposition  may  be  Impeaobed. — A  de- 
fendant  In   oriminal   cause   who  has   testified 
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in  his  own  behalf  may,  on  cross-examination, 
be  shown  specified  portion  of  transcript  of 
his  testimony  upon  his  preliminary  ezamina- 
tlon,  and  if  he  states  that  he  grave  such  testi- 
mony other  witnesses  may  be  introduced  for 
purpose  of  contradlctlnsr  him  as  to  such  state- 
ments therein  made. — People  vs.  Chrisnan,  185 
Cal.  282.  286.  67  Pac.  Rep.  186.  . 

As  to  coBtmdlctlBS  testimony  «f  deceased 
ywttmtmm  whose  written  examination  before 
conunlttlns  maslstmte  lins  been  read  In  •▼!•• 
dence,  see  note  50  Am.  Deo.  162,  163. 

106.  Same — Snbaeqnent  atatementa  Inndnala- 
alble,  when. — ^Where  deposition  of  witness  taken 
at  preliminary  examination  is  read  at  trial 
because  of  absence  of  such  witness  from  state, 
his  testimony  cannot  be  impeached  by  show- 
ins  that  since  preliminary  examination  he  had 
made  statements  to  third  parties  in  con- 
tradiction of  his  testimony. — People  vs.  Comp- 
ton,    132   Cal.   484,   486,  64   Pac  Rep.   849. 

107.  Favorable  wltneaa  may  not  be  eon« 
tm41eted. — It  is  only  where  evidence  produced 
by  counsel  results  in  injury  to  his  own  cause 
that  sections  of  code  as  to  impeachment  by 
contradictory  statements  may  be  invoked. 
TVhere  witness  for  prosecution  has  ffiven  evi- 
dence favorable  to  defendant,  it  is  not  error  for 
court  to  refuse  to  permit  defendant  to  impeach 
such  witness  by  showing  that  at  other  times 
he  had  made  statements  inconsistent  with  such 
testimony.— People  vs.  Conklin,  111  Cal.  614, 
623.  624,  44  Pac.  Rep.  814. 

108.  If  testimony  of  witness  called  by  de- 
fendant has  not  been  favorable  and  material 
for  defendant,  testimony  tending  to  impeach 
him  is  immaterial. — People  vs.  Murray,  85  Cal. 
850,   357,   24   Pac.  Rep.   666. 

100.  WRITTBN  STATBMBNT  identified  by 
witness  as  beins  in  his  own  writing  and 
signed  by  him,  is  admissible  for  purpose  of 
contradicting  statements  made  by  him  during 
his  examination  at  trial.—Toby  vs.  Oregon 
Pac.  R.  Co.,  98  CaL  490,  501,  88  Pac.  Rep.  550. 

110.  The  only  written  statements  that  can 
be  used  for  purpose  of  Impeaching  witness  by 
showing  thereby  that  he  had  made  statements 
out  of  court  inconsistent  with  testimony  given 
by  him  on  trial,  are  statements  made  by  wit- 
ness himself,  either  directly  in  his  handwrit- 
ing, or  over  his  signature,  or  indirectly  by 
his  adoption  of,  or  admission  of,  correctness 
of  written  report  of  his  statements  made  by 
some  other  person.  He  cannot  be  held  re- 
sponsible for  statement  taken  down  by  an- 
other purporting  to  be  report  of  his  oral  dec- 
larations, unless  hs  has  been  made  acquainted 
with  contents  of  such  statement,  and  directly 
or  indirectly  admitted  that  it  was  correct  A 
transcript  of  statements  previously  made  by 
witness  at  private  examination  by  police 
officer,  taken  down  la  shorthand  and  thereafter 
transcribed,  but  whieh  Is  not  shown  to  hava 
been  read  or  seen  by  witness,  or  that  he  was 
aware  of  Its  contents,  is  not  admissible  for 
purpose  of  impeaching  witness. — People  vs. 
Olase,  189  Cal.  114,  157,  168,  78  Paa.  Rep.  965. 

111.  A  statement  made  on  motion  for  new 
trial  and  on  appeal,  in  prior  case,  and  agreed 
to  as  correct  by  attorneys  for  respective  par- 
ties,   and   purporting   to   contain   all    evidence 
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In  that  case,  cannot  be  read  in  evidence  for 
purpose  of  contradicting  witness  who  testified 
in  such  prior  action,  and  whose  testimony 
purports  to  be  set  out  therein.  Such  state- 
ment is  made  only  for  particular  purpose  and 
is  not  proof  except  for  that  purpose.  It  can- 
not be  used  to  impeach  witness  who  did  not 
make  or  sign  It.— Payne  &  Dewey  vs.  TreAd- 
well.  16  Cal.  221,  225,  240. 

lia.  Affidavits  of  witness  which  tend  to 
contradict  his  testimony  are  admissible  for  , 
that  purpose. — Empire  G.  M.  Co.  vs.  Bonanza 
G.  M.  Co.,  67  Cal.  406,  409,  7  Pac  Rep.  810. 
See  People  vs.  Smallman,  55  Cal.  185,  189; 
People  vs.  Samonset,  97  Cal.  448,  452,  82  Pao. 
Rep.  520. 

As  to  affidavits  containing  eontradletory 
statements,  see  notes  78  Am.  Dec.  770;  82  Am. 
St.  Rep.  49. 

lis.  Answer.— Original  answer  by  an  ex- 
ecutor in  an  action  arising  upon  a  contest  of 
probate  of  will  may  be  used  upon  trial  for 
purpose  of  contradicting  testimony  of  ex- 
ecutor, notwithstanding  that  such  original 
answer  has  been  superseded  by  an  amended 
answer.— Estate  of  O'Connor,  118  Cal.  69,  70,  60 
Pac.  Rep.  4. 

As  to  nse  of  vavUled  plendlnga,  see  note  82 
Am.  St.  Rep.  48. 

114.  Complaint. — ^Although  an  original  com- 
plaint may  not  be  used  as  evidence  against 
plaintiff  to  disprove  any  of  averments  of  his' 
amended  complaint  substituted  for  it,  plain- 
tiff may,  on  cross-examination,  after  having 
his  attention  oalled  to  portion  of  original  com- 
plaint claimed  to  be  inconsistent  with  his 
statements  as  witness,  be  cross-examined  re- 
lating thereto,  and  such  portions,  so  far  as 
they  are  contradictory  or  inconsistent  with  his 
statements  as  witness,  are  admissible  for  pur- 
pose of  impeaching  him  as  much  as  if  they 
were  contained  In  letter  by  him  to  third  party 
or  in  an  affidavit  filed  in  distinct  proceeding. — 
Johnson  vs.  Powers.  66  Cal.  179,  180,  3  Pac. 
Rep.  686. 

IIB.  Deposition  of  party,  or  portion  thereof, 
is  admissible  for  purpose  of  showing  con- 
tradictory statements.— White  vs.  White,  82 
Cal.  48T,  461,  28  Pas.  Rep.  876.  7  Lu  R.  A. 
799. 

116.  A  defendant  in  criminal  cause  may  be 
impeached  by  his  deposition  taken  upon  his 
preliminary  examination,  his  attention  having 
been  first  oalled  to  it.  The  provision  of  the 
Penal  Code  (fi  686)  permitting  such  depositions 
to  be  read  upon  trial  only  when  witness  is 
dead  or  insane,  or  absent  from  state,  does  not 
apply  to  its  use  to  impeach  witness  who  is 
present,  deposition  being  properly  certified  by 
shorthand  reporter  as  required  by  code. — 
People  vs.  Hawley,  111  Cal.  78,  88,  43  Pac. 
Rep.  404. 

117.  Defeadant  la  prosecution  for  obtain- 
ing goods  by  false  and  fraudulent  pretenses, 
who  has«testifled  la  his  own  behalf  to  effect 
that  he  had  no  iatentlon  when  he  obtained 
goods  to  defraud;  that  he  fully  Intended  pay- 
ing for  goods,  and  felt  perfectly  sure  of  his 
ability  to  do  so  when  bill  became  due,  may 
be  contradicted  by  his  deposition  given  in 
proceeding  in  insolvency,  whloh  shows  that  at 
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time  he  ,made  representations  he  had  only 
about  three  thousand  five  hundred  dollars  and 
owed  nine  thousand  dollars. — People  vs. 
Wieser,  100  CaL  362,  867,  368.  84  Paa  Rep. 
826. 

118.  A   witness   in   prosecution   for   murder 

^_    may  be  contradicted  by  production  of  deposi- 

]    tion   griven  by  him  before  coroner  at  inquest 

^-^    held  upon  deceased. — ^People  vs.  Devlne,  44  Cal. 

<'"'    462,  468. 

119.  A  witness  may,  on  cross-examination, 
j  be  shown  his  testimony  given  on  preliminary 
1  examination  and  asked  whether  he  ffave  it. 
'^   If   he   admits   giying   it,    it   is    competent   for 

purpose  of  contradicting:  testimony  given  by 
him  upon  trial  or  for  purpose  of  laying 
foundation  for  impeachment. — People  vs: 
Chrisman,  136  CaL  282,  286,  287,  67  Pac.  Rep. 
136.  See  People  vs.  Kalkman,  72  CaL  212,  216, 
18  Pac.  Rep.  600. 

120.  Witness  D  testified  in  behalf  of  de- 
fendant for  purpose  of  impeaching  witness  for 
prosecution,   B,   as   to   what  witness   B   swore 

.  to  on  former  trial  in  reference  to  position  and 
movements  of  defendant  and  of  deceased  at 
time  of  homicide;  and  for  like  purpose  of  con- 
tradicting B,  by  showing  that  he  had  testified 
on  former  trial  to  a  state  of  facts  different 
to  that  stated  by  him  on  second  trial,  defend- 
ant read  in  evidence  from  reporter's  notes  por- 
tion of  B's  testimony  given  on  former  trial, 
reporter  having  testified  that  he  took  down 
testimony  of  B  in  shorthand  and  transcribod 
'  it  into  longhand,  and  that  transcript  was  cor- 
rect one  of  B's  testimony  as  given  at  such 
triaU  No  portion  of  such  deposition  was  in- 
'  troduced  by  defendant  upon  points  in  reference 
;  to  which  witness  D  had  testified.  Thereupon 
-'  prosecution  offered  portion  of  same  deposition 
relating  to  facts  testified  to  by  D  for  purpose 
of  contradicting  D,  and  corroborating  witness 
B's  statements  on  second  trial,  to  which  ofCer 
defendant  objected  on  ground  that  notes  of 
reporter  were  not  certified  as  correct.  It  was 
held  that  under  such  circumstances  notes  were 
admissible  on  part  of  prosecution  for  purpose 
for  which  they  were  used. — People  vs.  Morhie, 
61   CaL   367,   372,  373. 

As  to  nse  of  deposltl«B  to  eontmdlet  wH- 
Hess,  see  notes  73  Am.  Dec  767-76t;  9t  Am. 
St.  Rep.  47. 

As  to  use  mt  ahortkand  reyortcrhi  Botea  Off 
former  testluony,  to  contradlet  wttnes%  see 
note  81  Am.  St.  Rep.  363,  364. 

As  to  eroso-ezamtiuitloit  about  ffonner  dop<i«l« 
tloia,  see  ante  i  2048  and  note  par.  91, 

121.  Same  —  Contradictory  portloa  only 
should  be  read. — It  ie  not  permissible  to  Intro- 
duce in  evidence  against  defendant's  objections 
an  entire  former  deposition  of  witness  on 
stand,  unless  it  is  in  its  entirety  contradictory 
of  hts  testimony  given  at  trial.  The  proper 
course  Is  to  read  those  portions  only  which 
are  contradictory,  and  then  they  must  be 
shown  to  witness  before  any  question  Is  put 
to  him  concerning  them,  if  in  writing. — White 
vs.  White,  82  CaL  427.  461,  23  Pac.  Rep.  276. 
7  Lc  R.  A.  790;  People  vs.  Liambert,  120  CaL  170, 
175,  52  Pac.  Rep.  307. 

122.  Letters  of  witness  which  tend,  although 
In   slight   degree,   to   contradict   his   testimony 


are  admissible  for  that  purpose.~Sllvey  vs. 
Hodgdon,  48  CaL  187,  189;  Empire  O.  U.  Co. 
vs.  Bonanxa  O.  IC.  Co.,  67  CaL  406,  409,  7  Pac 
Rep.  810. 

As  to  i6«  of  lettera,  see  note  83  Am.  St.  Rep. 
49. 


12S.     Memonmdiim  fiunlshed  by  guTBlshee.— 

In  an  action  against  sheriff  for  conversion  of 
personal  property  seized  on  attachment  against 
third  party,  defendant  Justifying  taking  on 
ground  that  sale  from  such  third  party  to 
plaintiff  was  void  as  against  attaching  creditor, 
writ  in  attachment  case  and  sheriff's  return 
thereon,  with  memorandum  furnished  by 
garnishee,  are  admissible  in  evidence  in  con- 
nection with  cross-examination  of  such  gar- 
nishee for  purpose  of  impeaching  him  by 
showing  that  some  of  statements  made  on  hia 
direct  examination  were  not  true.— Nichol  vs. 
Laumeister,  108  CaL  668,  660,  36  Pac  Rep. 
926. 

124.     Bfetbod  of  latrodiieliig  wiftlng^ — ^Where 
deposition  of  party  la  used  for  purpose  of  con- 
tradicting his  statements  at  trial,  it  Is  an  ob- 
jectionable    mode     of     cross-examination     to 
read  to  witness  several  questions  and  answers, 
and  inquire  of  witness  "if  that  was  correct?^ 
"is  that  what  you  said  then?"  "is  that  truer 
As  such  course  of  examination  is  useless  waste 
of    time,    court    has    power    to    stop    it.     The 
proper    method    is    to    introduce    portion    of 
deposition  containing  contradictory  statements. 
—White  vs.  White,  82  CaL  427,  461,  23  Pac  Rep. 
276,   7  L.   R   A.   799;   People  vs.   lAmbort,   120 
CaL  170,   175,   62   Pac   Rep.   307. 

126.  Mnat  be  sbowa  to  wttneaa.— While  wit- 
ness may  be  Impeached  by  evidence  that  he  has 
made,  at  other  times,  statements  inconsistent 
with  his  testimony,  still  law  requires.  If  such 
statements  are  in  writing,  that  they  shall  be 
shown  to  witness  before  question  is  put  to 
him  concerning  them.  Writing  must  be  shown 
to  witness  that  he  may  have  opportunity  for 
inspection  and  examination,  and  acquainting 
himself  with  contents,  and  he  Is  allowed  time 
for  that  purpose. — ^People  vs.  Ching  Hlng 
Chang,  74  CaL  389.  392,  394,  16  Pac.  Rep.  801; 
People  vs.  Lee  Chuck,  78  CaL  317,  322,  20  Pac 
Rep.  719;  Peopl«  vs.  Nonella,  99  CaL  333,  334. 
33  Pac  Rep.  1097-. 

As  to  showlBg  wiitlng  to  wttBcaa,  see  note 
73  Am.  Dec.  770. 

As  to  right  of  opposite  pmrtj  to  laspeet  wilt« 
ff  see  post  9  2064  and  note. 

UC  Same— Testimony  boflsre  magtotrate 
preaomed  to  be  Im  wrttlas.— If  It  Is  not  showm 
to  court  that  former  testimony  was  not  taken 
down  in  writing,  court  may  properly  presume 
that,  as  in  most  cases,  testimony  before  ex- 
amining court  or  magistrate  was  taken  down 
In  writing,  that  testimony  referred  to  fn  ques- 
tion was  in  writing,  and  if  counsel  failed  to 
read  testimony  to  witness,  ruling  of  court  re- 
quiring such  reading  before  witness  is  re- 
quired to  answer  is  not  obJectionable.--PeopIe 
vs.  Ching  Hlng  Chang,  74  CaL  389,  392.  893, 
16  Pac.  Rep.  201. 

127,  Same— Witness  may  havo  statements 
read  to  him,  instead  of  being  shown  to  him, 
and  this  meets  the  statute.— People  vs.  Lam- 
bert. 120  Cal.  170,  176,  52  Pac  Rep.  307. 
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128.  Where  witness  cannot  read,  or  writing 
!■  In  lansuage  to  him  unknown,  he  Xa  entitled 
to  have  it  read  to  him  that  he  may  be  able 


to  say  whether  writing  is  his  evidence  or  not.— 
People  vs.  Ching  Hing  Chang,  74  Cal.  889,  394, 
16  Pac.  Rep.  201. 


§  2063.    EVIDENOE  OF  GOOD  OHAKAOTEB,  WHEN  ALLOWED.    Evidence 
of  the  good  character  of  a  party  is  not  admissible  in  a  civil  action,  nor  of  a  witness 
in  any  action,  until  the  character  of  such  party  or  witness  has  been  impeached,  or 
i  unless  the  issue  involves  his  character. 

History:     Enacted  March  11, 1872. 

j      J-  Applied,  cited,  conatmed,  referred  to. 
•      2.  Character  of  party. 
8-5.  Character  of  witness. 

6.  Same— Evidence  must  relate  to  person  who 

IB  witness. 

7.  Same — Judge  should  not  mdorse. 

8.  Same— Proof  of  contradictory  statements. 

9.  Same— Proof  of  previous  conviction  of  wit- 

ness is  attack  upon. 
-    10.  Construction. 
11.  Same— Ex  parte  certificate  of  character  in- 
admissible. 


i 


1.  APPLIC2D,  CITBD,  CONSTBUHD,  RB- 
PBRRED  TO,  etc.,  in  People  vs.  Amanacus,  50 
Cal.  288.  234  (applied);  People  vs.  Bush,  66 
CaL  129,  132,  134,  3  Pac.  Rep.  590  (construed); 
Vance  vs.  Richardson,  110  CaL  414,  417,  42  Pac 
Rep.   909    (construed). 

a.     CHARACTBR   OF   PARTY.— The   general 
rule  is  that  in  civil  actions  evidence  of  good 
character  of  defendant  is  not  admissible.     The 
;    character  of  either  party  is  as  rule  irrelevant. 
There  are  few  exceptions  to  rule  which  con- 
I    slst  mostly  of  cases  where  character  of  some 
■   person  is  very  Issue  involved— as,  for  instance, 
I   character  of  employee  where  employer  is  sued 
'    for    former's    negrligence     Character   of   chas- 
tity   in    certain    actions    is    admissible;    some 
courts    have   held    that    in   libel    suit   plaintiff 
may    prove    his    gfood    character,    and    also    in 
actions  for  certain  kinds  of  fraud;  and  there 
are  other  exceptions.    Greenleaf  states  rule  in 
'  this   languase:    "In   civil   cases  such   evidence 
is  not  admitted,  unless  nature  of  actions  in- 
volved   general    character    of    party,    or    goes 
directly   to  affect  it."     But  an  action   for  as- 
sault and  battery  is  not  one  of  exceptions.^ 
Vance  vs.   Richardson,   110  Cal.   414.   416,   417, 
42  Pac.  Rep.  909. 

As  to  evldenee  off  eharacter  off  wmrtj  la  elTlI 
action,  see  notes  53  Am.  Dec.  188;  74  Am.  Dea 
650;  80  Am.  Dec.  470;  41  Am.  Rep.  120,  121; 
42  Am.  Rep.  201,  202;  14  Am.  8t  Rep.  480. 

As  to  evldeBce  off  ehamcter  off  party,  whoa 
Issne  Involves  eharaeter,  see  notes  1  Am.  Dec 
104,  105;  13  Am.  Dec.  499.  500;  14  Am.  Dec.  818; 
20   Am.   Dec.   620;   5  Am.   Rep.   860. 

As  to  evidence  off  yood  character  off  deffend- 
ant  in  crtmlnal  case,  see  KBRR'S  CTC.  PKN. 
code:  9  187  and  note  par.  185  et  seQ. 

S.  CHARACTER  OF  WITNBSS.~-Evidence  is 
not  admissible  to  prove  that  character  of  wit- 
ness for  truthfulness  is  s>ood.  unless  opposite 
party  has  tried  to  Impeach  him  by  showinsr 
that  his  greneral  reputation  is  bad. — People  vs. 
Cowsrill.  93  Cal.  596,  697,  598.  29  Pac.  Rep.  228. 

4.  It  is  only  in  cases  where  witness's  char- 
acter is  attacked  by  evidence  that  his  reputa- 


tion for  truth,  honesty,  and  Inteffrlty  Is  bad 
that  other  side  is  admissible.— People  vs.  Bush, 
65  Cal.  129.  182,  8  Pac.  Rep.  590. 

5.  Where  character  of  witness  for  truth  and 
veracity  has  been  attacked  by  evidence  of 
witness  for  adverse  party,  evidence  being  con- 
versation narrated  upon  matters  entirely  ir- 
relevant to  issues,  and  which  could  have  had 
no  other  effect  than  to  induce  belief  in  minds 
Of  Jury  that  impeached  witness  was  suborned 
and  unworthy  of  credit,  evidence  is  admissible 
as  to  firood  character  of  such  witness.  Such 
an  attack  upon  his  character  is  as  effectual 
as  if  his  reputation  in  this  respect  had  been 
assailed  by  direct  inquiries,  and  there  is  no 
firood  reason  for  allowing  proof  of  good  char- 
acter in  latter  case  that  does  not  apply  as 
well  to  the  former.— People  vs.  Ah  Fat.  48  CaL 
61,  64. 

As  to  lin»««ehniont  of  wttncoo  by  attack  on 
soncral  repvtation,  see  ante  1 2061  and  note 
pars.  63-87. 

As   to   competency   off   witness   testiffytng  as- 
to  sood  character,  see  note  82  Am.  St.  Rep.  64. 

As  to  snstalnlns  witness  by  evidence  of  his 
prior  atatomenta  when  evidence  to  impeach  his 
motives  Is  Introduced,  see  ante  fi  2052  and  note 
para.  90-96;  also  Abbott's  Trial  Brief  (Civil 
Jury  Trials,  2d  ed.),  pp.  218-227. 

As  to  Introdndnar  evidence  to  anstaln  witness 
before  he  has  been  Impeached^  see  note  52  Am. 
Dea  849. 

As  to  snpporttns  eharaeter  off  witness,  see 

notes   89  Am.   Dec.    580;   82   Am.   St   Rep.    63, 
66-68. 

e.  Bvldence  must  relate  to  person  who  Is 
witness. — In  action  to  recover  horse  which 
defendant  claimed  to  have  purchased  from  J, 
a  third  party,  and  which  he  denied  to  be  prop- 
erty of  plaintiff,  defendant,  while  testifying, 
stated  that  J.  was  a  man  of  good  character. 
For  purpose  of  contradicting  this  evidence  of 
good  character  of  J.  plaintiff  offered  record  In 
criminal  case  in  which  J.  pleaded  guilty  of 
charge  of  horsestealing,  which  record  also 
showed  that  he  had  been  previously  convicted 
of  petty  and  grand  larceny.  This  evidence  v  « 
held  inadmissible  as  character  of  Jone<-  -^As 
not  in  issue.— Donelly  vs.  Curran,  54  C-       '   "^a» 

See  ante  |  2051  and  note  par.  62.         <*'-  ^82. 

7.  Judge  should  not  Indorse. 

for  judge,  in  trial  before  Ju''  '"^^^  *^  Improper 
ments  indorsing  charact  *'^*  ^^  make  .state- 
Minn  vs.  Whelan,  27  Cr,,  *•',   ®^    witness.— Mc- 

Q     o.     «       .  '^'  ^®^'  319. 

8.  Prooff     off     c^^^-.    --_^ 

testimony  of  a^  ir^TTir^uf      "^    •*«tements.— if 

to  mere  pr^^t  J^IT^^^^^  ^"ness  Is  directed 

matter,    releAnt   J^^^^^^^^ory  statements  on 

reievant    to    issues    being   tried,    pro 
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priety  of  evidence  of  character  to  sustain  im- 
peached witness's  testimony  is,  to  say  the  least, 
questionable,  althougrh  authorities  may  be 
found  in  support  of  its  admissibility. — People 
vs.  Ah  Fat,   48  Cal.   61.   64. 

As  to  proof  of  contradictory  statementay  see 
ante  S  2052  and  note. 

0.  Proof  of  previous  conviction  of  witness 
Is  attack  npon  his  general  character  for  truth, 
honesty,  and  integrity,  and  party  producing 
such  witness  thereupon  has  right  to  sustain  his 
witness  by  evidence  of  his  good  character. — 
People  vs.  Amanacus,   50  Cal.   233.  234,  235. 

As  to  proof  of  conviction  of  felony,  see  ante 
§  2051  and  note  pars.  16-40. 

10.  CONSTRUCTION.— This  section  is  merely 
concise  statement  of  rule  as  it  is  to  be  found 
in  text-books  and  general  decisions. — Vance  vs. 
Richardson,  110  Cal.  414,  416,  417,  42  Pac.  Rep. 
909. 

11.  Bz  parte  certificate  of  character  Inad- 
missible.— In   an   action   for  libel,   witness   for 


defendant  had  testified,  among  other  things, 
that  he  had  denounced  character  of  plaintiff 
at  his  former  place  of  residence  "as  all  good 
citizens  used  to  and  did  do'*  on  account  of 
divers  acts  of  plaintiff  at  that  place.  Plaintiff 
then  proposed  to  introduce  as  evidence  befor« 
Jury  letter  or  certificate  or  good  character  for 
himself  signed  by  Judge  of  superior  court  and 
others  admitted  to  be  good  citizens  of  said 
place.  This  was  objected  to  by  defendant's 
counsel  on  ground  that  it  was  irrelevant  and 
incompetent  for  any  purpose.  It  was  admitted 
in  evidence  by  court  as  legitimate  cross- 
examination.  Supreme  court  held  letter  to  be 
inadmissible,  as  effect  of  its  admission  would 
be  to  prove,  on  trial,  good  character  for 
plaintiff  by  ex  parte  written  statements  of 
witness  not  under  oath  or  affirmation,  and  not 
in  presence  and  subject  to  examination  of  all 
parties  to  actiofi  who  chose  to  attend. — Jones 
vs.  Duchow,  87  Cal.  109,  118,  113,  28  Pac  Rep. 
371,  26  Id.  256. 


§2054.  WBITINO  SHOWN  TO  WITNESS  MAT  BE  INSPECTED  BY 
ADVERSE  PARTY.  Whenever  a  writing  is  shown  to  a  witness,  it  may  be  in- 
speeted  by  the  opposite  party,  and  if  proved  by  the  witness  must  be  read  to  the 
jury  before  his  testimony  is  closed,  or  it  cannot  be  read  except  on  recalling  the 

witness. 

History:  Enaeted  March  11,  187^;  amended  by  Code  Commismon,  Act  March 
8,  1901,  Stats,  and  Amdts.  1900-1,  p.  256,  act  held  unconstitutional,  see  history, 
§  5  ante. 


1.  Applied,  cited,  construed,  referred  to. 
2^  3.  Adverse  party — Has  right  to  inspect  writing 
put  in  evidence. 
,  4.  Mere  identification  of  a  writing. 

1.  APPLIBD,  CITBD,  CONSTRITBD,  RB- 
FBRRBD  TO,  etc.,  in:  People  vs.  Salorse,  62 
Cal.  139,  145  (erroneously  cited  for  S  2034 
ante);  Stockwell  vs.  Mutual  L.  Ins.  Co.,  140 
Cal.  198,  204,  73  Pac.  Rep.  833  (construed). 

As  to  lajupecttOB  of  Inatntments  tdenttlled  by 
witness,  see  Abbott's  Trial  Brief  (Civil  Jury 
Trials,  2d  ed.),  pp.  334,  335. 

As  to  sbowiBji;  vnrltlBs  to  witness  to  refresb 
memory,  see  ante  fi  2047  and  note. 

2.  ADVBRSB  PARTY— Has  rt«rbt  to  Inspect 
writlBss  pot  In  evidence. — ^Fact  that  they  are 
private  papers  or  that  opportunity  for  In* 
spection  had  been  g-iven  before  trial  is  imma- 
terial. Refusal  of  court  to  enforce  rigrht  is 
irround  for  reversal  of  judgment. — Pope  vs. 
Balton,  40  Cal.  638. 

3.  Papers  found  In  street,  contents  of  which 
It  was  claimed'  tended  to  inculpate  defendant, 
were  handed  to  witness  by  prosecution  and 
identified  as  papers  found  by  him,  and  circum- 
stances of  finding  were  stated  by  witness;  but 


papers  were  not  offered  in  evidence  nor  read 
to  Jury.  Defendant,  on  cross-examination,  de- 
manded inspection  of  papers,  which  was  denied. 
Prosecution  then  called  witnesses  who  testified 
that  papers  were  in  handwriting  of  defendant, 
but  they  were  not  read  to  Jury  nor  defendant's 
attorney  allowed  inspection  until  district  at- 
torney opened  his  argument  to  jury.  Refusal 
of  court  to  compel  right  of  inspection  was  held 
to  be  erroneous.  Defendant  was  entitled  tu 
inspect  papers,  if  not  for  purpose  of  cross- 
examination  certainly  before  close  of  testimony 
that  he  might  have  opportunity  to  offer  any 
evidence  he  might  have  in  rebuttal  or  ex- 
planation of  papers,  or  to  disprove  their  au- 
thenticity.— ^People  vs.  Stevens,  52  (^1.  457,  458. 

4.     MBRB    IDBNTIFICATION    OF    'WRmiVG 

by  plaintiff,  and  having  It  marked  for  identifi- 
cation by  reporter,  if  it  is  not  afterwards 
offered  and  read  in  evidence,  cannot  prejudice 
opposite  party,  since  it  cannot  be  read  to  jury 
without  recalling  witness  for  cross-examina- 
tion; and  a  ruling  of  court  refusing  opposite 
party  permission  to  Inspect  Identified  paper 
before  offered  as  evidence  cannot  Injure  him. — 
Stockwell  vs.  Mutual  L.  Ins.  Co.,  140  CSJL  198, 
204,  73  Pac  Rep.  88S. 
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OF  THE  EFFECT  OF  EVIDENCTB. 
S206L    Jury  judges  of  effect  of  evidence,  bat  to  be  instmoted  on  Miteln  points. 
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IN8TBUCTED    ON    OEBTAIN    POINTS.     The  jury,  subject  to  the  control  of  the 
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court,  in  the  cases  specified  in  this  code,  are  the  judges  of  the  eflfect  and  value  of 
evidence  addressed  to  them,  except  when  it  is  declared  to  be  conclusive.  They  are, 
however,  to  be  instructed  by  the  court  on  all  proper  occasions : 

1.  That  their  power  of  judging  of  the  efFect  of  evidence  is  not  arbitrary,  but  to  be 
exercised  with  legal  discretion,  and  in  subordination  to  the  rules  of  evidence; 

2.  That  they  are  not  boirnd  to  decide  in  conformity  with  the  declarations  of  any 
number  of  witnesses,  which  do  not  produce  conviction  in  their  minds,  against  a  less 
number  or  against  a  presumption  or  other  evidence  satisfying  their  minds; 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to  be  distrusted  in  others ; 

4.  That  the  testimony  of  an  accomplice  ought  to  be  viewed  with  distrust,  and  the 
evidence  of  the  oral  admissions  of  a  party  with  caution; 

5.  That  in  civil  cases  the  aflOrmative  of  the  issue  must  be  proved,  and  when  the 
evidence  is  contradictory  the  decision  must  be  made  according  to  the  preponder- 
ance of  evidence ;  that  in  criminal  cases  guilt  must  be  established  beyond  a  reason- 
able doubt; 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own  intrinsic  weight,  but  also 
according  to  the  evidence  which  it  is  in  the  power  of  one  side  to  produce  and  of 
the  other  to  contradict ;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is  offered,  when  it  appears  that 

stronger  and  more  satisfactory  was  within  the  power  of  the  party,  the  evidence 

offered  should  be  viewed  with  distrust. 

History:     Enaeted  Maroh  11, 1872. 

L    In  GeneraL 


1.  Applied,  cited,  eonstnied,   referred   to. 
2,3.  Charge  to  jury  should  be  plain  state- 
ment of  law. 

4.  Same — Instruction  as  to   what   is  not 

law,  improper. 

5.  Same — Limiting  evidence  admitted  for 

special  purpose. 

6.  Same — Quotations  from  text-books. 

7.  Same — Reasons  for  instruction  need  not 

be  given. 

8.  Same--Stating  law  too  emphatically. 
9-11.  Same — Trial  court  may  amplify  state- 
ment of  code  rules. 

12.  Construction. 
13, 14.  Same — Applicability  of  section. 
15, 16.  Same — Same — Judge  sitting  as  jury. 
17-19.  Contradictory  instructions. 
20-22.  Directing  verdict. 
23,  24.  Duty  to  instruct. 

25, 26.  Error  must  affirmatively  appear,  on  ap- 
peal. 
27-29.  Estoppel  to  complain. of  instruction. 

30.  Exception  to  charge. 

31.  Instructions   should    relate   to   a   point 

in  issue. 

32-34.  Instruction  must  be  applicable  to  evi- 
dence. 

85,  36.  Same — Abstract  propositions   improper. 

37,38.  Same  —  Beversal  for  inapplicable  in- 
structions. 

39-41.  Instructions  must  be  read  as  a  whole. 

42.  Instructions  must  be  viewed  in  light  of 

evidence. 

43.  Instructions  on  theory  of  truth  of  testi- 

mony. 
44-46.  Necessity  of  requesting  desired  instruc- 
tion. 


47-51.  Bequested     instructions     already     sub- 
stantially given  may  be  refused. 

52.  Same — Better  practice  is  to  give  such 

instructions. 

53.  Season  for  refusal  need  not  be  stated 

to  jury. 
54-60.  Bulings  upon  admissibility  of  evidence 
are  not  instructions. 

n.    Instructions  as  to  Facts. 

61-66.  Court  may  state  testimony. 
67-69.  Same — Absence    of    evidence    may    be 
stated. 
70.  Same — Manner  of  stating  evidence. 
71,72.  Same — Same — Beading  notes. 

73.  Same — Same — ^Becollection  of  judge. 
74, 75.  Same— Same — Stating  substance  of  tes- 
timony. 
76-79.  Same— €ame — Statement      that      testi- 
mony was  introduced  tending  to  prove 
matter. 
80.  Same — Very  words  of  witness. 
81, 82.  Issues  may  be  stated. 

83.  Same — Admissions  of  answer  may  be 
stated. 
84, 85.  Same — Theory  of  party. 
86-89.  Judge  may  not  instruct  as  to  matters 
of  fact. 
90.  Same — ^At  common  law. 
91-95.  Same — Constitutional  provision. 

96.  Same  —  Same  —  Appliee    to    eivil   and 

criminal   cases. 

97.  Same — Same — Meaning  of. 
98-109.  Same — Matters  of  fact. 

110.  Same — Same — ^Dying  declarations. 
111-113.  Same  —  Same  —  Matters     of     general 

knowledge. 
114-117.  Same — Same — Matters  of  science. 
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118.  Same — Same — Question    of    fraudulent 

intent. 

119.  Same — Same — ^Bedemjption. 

120-124.  Same — Beversal  for  instructions  as  to 
facts. 

125-138.  Judge's  instructions  must  not  assume 
facta  as  proved. 

139-142.  Same  —  Admitted    and    uncontroverted 
facts  may  be  assumed. 
143.  Same — Appellate    court    will    presume 
facts  uncontroverted,  when. 

144-147.  Same — Instruction  requested  by  de- 
fendant should  be  refused  where  it 
assumes  a  fact. 

148-151.  Same — Hypothetical  statement  of  facts. 

152.  Same  —  Same  —  Cautionary   instruction 

as  to  hypothetical  statement. 

153.  Same — Non-existence    of    evidence    not 

offered  may  be  assumed. 
154, 155.  Same — Reversal  not  g^nted  where  as- 
sumption not  prejudicial. 
156.  Same--Statements    merely    illustrativey 
not  erroneous. 

rn.     Credibility  of  Witnesses. 

157-164.  Credibility  of  witnesses  is  for  jury. 
165.  Same — Accomplice. 

166-168.  Same — Impeached  witness. 

169-172.  Same— Jury  may   be   directed   to  con- 
sider character,  conduct,  etc.,  of  wit- 
nesses. 
173.  Same — Same — Appearance  of  witness. 

174-176.  Same  —  Same  —  Constitutional  limita- 
tion. 

177.  Same—Same — Intelligence  of  witness. 

178.  Same — Same — ^Interest  and  bias  of  wit- 

ness. 

179.  Same^Same— Purpose    of    considering 

character,  etc.,  limited. 

180-182.  Same — Same — Relation  of  witness  to 
party. 

183, 184.  Same---Same — Singling    out    particular 
witness,  objectionable. 
185.  Same — Same — Same — Credibility  of  de- 
fendant where  a  witness. 

186-192.  Same — Same— Same —  Same  —  Caution- 
ary charge  concerning  defendant  as 
witness. 

193-195.  Same — Same — Same — Same  —  Criticiflm 
of  such  instructions. 

196,197,  Same — Same — Same — Same — Erroneous 
instructions,  instances  of. 

198, 199.  Same —  Same  —  Same  —  Same  —  Undue 
prominence  to  such  instructions  is  er- 
ror. 

200,201.  Same — Same— Same — Expert  witnesses, 
cautionary  instructions  as  to. 
202.  Same — Beversal  not  granted  unless  er- 
ror  prejudicial. 

TV.     Weight  and  Effect  of  Evidence. 

203-207.  Effect  of  evidence  is  for  jury. 

208.  Same  —  Documentary     evidence,     eonrt 
may  state  effect  of. 
209-213.  Same — Effect  of  finding  certain  facts 
may  be  declared. 
214.  Same — Ex|)lanation  of  denial  of  non- 
suit, proper. 
215,216.  Same — Inference  of  facts. 

217.  Same — Law  of  case  may  be  declared. 

218.  Same — Possession  of  stolen  property. 


219-229.  Same>-Beversal  not  granted  unless  error 
prejudicial. 
230.  Same— AlibL 
231,232.  Same — Appellate  court  will  not  review 
evidence. 
233.  Same — At  common  law. 
234,235.  Same — Cautionary   instruction   concern- 
ing defense  of  insanity. 
236.  Same — Comments  on,  not  obviated  by 
instructions  for  jury  to  determine. 
287,238.  Same — Corroboration  most  not  be  com- 
mented on. 
239-242.  Same — Direct    and    circumstantial  evi- 
dence. 

243.  Same — Same — Motive. 

244.  Same — Same— Remark    of    court   made 

during  impaneling  of  jniy. 

245.  Same — Exclusively  for  jury. 
246-248.  Instructions  should  not  be  argumenta- 
tive. 

249.  Same — Process  of  reasoning  must  not 

be  suggested. 

250.  Same — ^Iteversal  not  granted  unless  er- 

ror is  prejudicial. 
261-255.  Same — Suggestions  concerning  partiea- 
lar  testimony,  improper. 

V.    Power  of  Jury  not  Arbitrary  (Subd.  1). 

256.  Decision  according  to  conscience. 

257.  Decision  consistent  with  truthfulness  of 

witnesses,  preferable. 

258,259.  Discretion  of  jury  is  not  an  arbitrary 
one. 
260.  General  knowledge  of  jurors,   on  sub- 
ject. 

261-263.  Judgment  as  reasonable  men  is  test 

YI.    Number      of      Witnesses.        Presomptiona 

(Subd.  2). 

264,265.  Jury  are  not  bound  to  decide  in  con- 
formity vnth  declarations  of  any  num- 
ber of  witnesses. 

266.  Same— Court  may  reject  most  positive 

testimony. 

267.  Court  is  not  bound  to  believe  an  in- 

terested witness  as  against  presump- 
tion. 

268.  Presumptions  of   fact   fall  within  ex- 

clusive province  of  jury. 

269.  Presumption  of  non-payment. 

270, 271.  No  presumption  against  established  fact 

VII.     Witness  False  in  One  Particular  (Subd.  3). 

272-278.  Approved  instructions. 

279.  Constitutionality. 
280-283.  Court  may  not  instruct  to  reject  testi- 
mony. * 
284.  Dy^g  declarations  included  with  rule. 
285,286.  Instruction   in   words  of   statute  Si^- 
cient. 
287.  Same — Amplification  of  code  statement 
288, 289.  Same — Same — Great    caution    may    be 

urged. 
290-292.  Same-Same— ''Wilfully"  false. 

293.  Same  —  Substantial     compliance     suffi- 
cient. 
294.  Same — Substitution  of  word  "discred- 
ited" in  place  of  "distrusted." 
295,296.  Jury  "must"  distrust  false  witness. 

297.  Mistaken  witness. 
298,299.  Particular     witnesses    should    not    be 
singled  out. 
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300-303.  Bule  restricted  to  testimony  on  material 
matters. 
304.  Testimonj  given  in  another  action  not 
within  rule. 

Vni.     Oral  Admissions  (Snbd.  4). 

305-308.  Constitutionality. 

309.  Duty   of  court  to  instmel — ^When  re* 

quested. 

310.  Erroneous   instruction. 

311,312.  Same — Not  ground  for  reversal  unless 
prejudicial. 
313.  Evidence  of  oral  admissions  of  a  party 
— Miist  be  received  with  caution. 

814.  Same  —  Admissions    are    generally    re- 

garded as  weak  evidence. 

815.  Instructions  directed  to  evidence  of  par- 

ticular witness,  erroneous. 

816.  Instruction    should    follow    code    lan- 

guage. 

317.  Same— " Caution "  and  'Mistrust"  ^ot 

equivalent. 

318.  Same — "Great"  caution  not  required. 
319,  320.  Same — Heasons  for  rule  should  not  be 

stated. 

321.  Occasions  when  instruction  inappropri- 

ate. 

IX.     Testimony  of  Accomplice  (Subd.  4). 

322.  '* Distrust"  includes  "caution." 

323.  Instruction  improper— When  accomplice 
is  defendant's  witness. 

324,325.  Same  —  When    accomplice    is    witness 
against  defendant. 

326.  Provision  applicable  to  perjury  case. 

327.  Written  request  for  instruction  unnec- 

essary. 

Z.    Preponderance  of  Evidence  (Subd.  5). 

328.  Civil   issues   determined  on   preponder- 

ance of  evidence. 

329.  Same — Affirmative  defense. 

330.  Same — Contributory  negligence. 

331.  Same — Exception,  where  crime  imputed 

to  plaintiff. 
832-334.  Same — Fraud. 

335.  Same — Trust. 

336.  Effect    of    presumption   on   burden    of 

proof. 
337.  Instruction  in  conjunctive  form — When 
distinct  issues  presented. 
338-341.  Moral  certainty  not  required. 

XI.    Reasonable  doubt  (Subd.  5). 

342-344.  Alibi — Amount  of  proof  to  establish. 
345-347.  Circumstantial  evidence. 
348-350.  Same — Chain  of  circumstances  leading 
to  two  opposing  conclusions.  . 
351.  Definition  of  "reasonable  doubt." 
352-354.  Saine— Chief  Justice  Shaw's  definition. 

355.  Same — Same — Criticism  of. 

356.  Same — Established     definitions     should 

be  adhered  to. 

357.  Degree  of  certainty  required — Absolute 

moral  certainty  not  necessary. 

358.  Same — Approach  to  absolute  conviction. 

359.  Same — Beyond   possibility  of  a  doubt. 
360-364.  Same — Entire  satisfaction. 

365,366.  Same — Fact   surrounded   by  degree  of 

•  doubt. 

367,  368.  Same — Fanciful  doubts. 
369-373.  Same — Judgment  of  reasonable  men  in 
important  affairs  of  life. 


374.  Same— Possibility    of    innocenoe. 
375-377.  Same— Probability     not     suffldant     to 

warrant  conviction. 
378,379.  Same— Proof    compatible    with    inno- 
cence, insufScient. 
380.  Same  — "Reasonably     satisfied,"     not 
sufficiently  definite. 
381-383.  Deferring  to  opinion  of  other  jurors. 
384,385.  Difference    from    rule   in   civil   actions 
should  be  stated. 

386.  Same — Exaggerated   statement   of   dis- 

tinction. 

387.  Doubt  created  by  argument  of  counseL 
888-390.  Every  necessary  fact — ^Must  be  proven 

beyond  reasonable  doubt. 
391.  Sam»-^Cause  of  death,  in  murder  case. 

892-395.  Same — Identity  of  defendant. 

896, 397.  Instructions  approved. 

898,399.  Instructions  criticized. 

400-404.  Instruction  given  need  not  be  repeated 
in  requested  language. 

405,406.  Instruction  must  be  based  on  all  evi- 
dence. 

407.  Same  —  Ignoring     mitigating     circum- 

stances. 

408.  Same — Good  character  of  defendant. 
^09.  Limiting  instruction  to  contested  facts. 

410-413.  Mitigating  circumstances— Proof  of  by 
preponderance  of  evidence. 
414.  Same — Demonstration. 
415-419.  Same — Insanity. 

420.  Same — Same— Term    "insanity"    suffi- 

ciently describes  drunkeness,  epilepsy, 
unconsciousness. 

421.  Same — ^Instruction     as     to     reasonable 

doubt  inappropriate,  when. 
422-424.  Same — Raising  doubt  is  insufficient. 

425.  Necessity    of    requesting    desired    in- 

struction. 

XII.    Less  Satisfactory  Evidence  (Subds.  6,7). 

426.  Best  evidence  must  be  produced. 

427.  Evidence  estimated  according  to  power 

to  produce. 

428.  Evidence    of    statements    of    deceased 

person. 
429,430.  Instruction  inapplicable,  when. 

481.  Same— Evidence  which  would  incrimi- 
nate witness. 

432.  Same — Failure  of  defendant  to  testify. 

433.  Same— Privileged  conununications. 

434.  Same  —  Testimony    available    to    both 

parties. 

435.  Object  of  rule. 

436.  Verdict — Sufficiency  of  evidence. 

487.  Words  "weaker"  and  "inferior" — 
When  applied  to  evidence,  have  dif- 
ferent meanings. 

I.     IN  GENERAIi. 


f 


t»  APPLIBD,  CITED,  CONSTRVBD,  RB- 
FBRRBD  TO,  etc.,  in:  Merk  vs.  Gelzhaeuser, 
60  Cal.  681,  636  (subd.  6  construed);  People 
vs.  Hicks,  53  CaL  654,  855  (subd.  8  construed); 
People  vs.  Spraerue,  56  Cal.  491,  494  (subd.  8  t 
construed);  Perkins  vs.  Eckert,  65  Cal.  400, 
404  (subd.  6  applied);  Bullard  vs.  His  Credi- 
tors, 56  Cal.  600,  603  (subd.  5  applied);  People 
vs.  Soto,  69  Cal.  367,  369  (subd.  3  cited),  Car- 
roll vs.  Spraerue,  69  Cal.  665,  660  (subd.  3 
applied);   People  vs.  Morrow,   60   Cal.   142.   148 


9  2061        (2S04) 


BFFISCT    OF    CVIDfiNCB— SP13CIFIC    AFFLICATIONS. 


irt,  IV. 


(8ubd.  1  cited);  Sweetser  vs.  Dobbins,  65  Cal. 
629.  630.  4  Pac.  Rep.  640  (subd.  5  cited);  Peo- 
ple vs.  Rlffhetti,   66  Cal.   184»  186,  4  Pac.  Rep. 

3  068.  1186  (subd.  8  applied):  White  vs.  Dlsher. 
67  Cal.  402,  408.  7  Pac.  Rep.  826  (subd.  3 
construed);  People  vs.  Treadwell.  69  Cal.  226, 
288,  10  Pac  Rep.  602  (subd.  8  applied);  People 
vs.  McCoy,  71  Cal.  89&,  897,  12  Pae.  Rep.  272 
(subd.  8  cited);  People  vs.  Flynn,  78  Cal.  611, 
618,  16  Pao.  Rep.  102  (subd.  3  applied);  Cock- 
rill  vs.  Hall.  76  Cal.  192.  196,  18  Pac.  Rep.  818 
(cited);    Sharon    vs.    Sharon,   79    Cal.    633.    692, 

.    22    Pac.   Rep.    26.    131    (subd.   3   cited);    Tread- 
J    well  vs.  Whlttier,  80  Cal.  574,  684,  608.  18  Am. 

St.    Rep.    176.    22    Pac.    Rep.    266,    6    L.    R.    A. 

498    (subd.    6   construed   with   other   sections); 

People  vs.   Ferry,   84   Cal.   81,   88.   24   Pac.   Rep. 

88  (subd.  6  construed);  People  vs.  Sansome, 
84  Cal.  449,  466,  24  Pac.  Rep.  143  (subd.  6 
cited);  People  vs.  Clark,  84  Cal.  673.  688,  24 
Pac.  Rep.  818  (subd.  8  applied);  Smith  vs. 
Whlttier,  96  Cal  279,  297,  30  Pac.  Rep.  629 
(subd.  4  cited);  People  vs.  O'Brien,  96  Cal. 
171,   181,   31  Pac.  Rep.   46    (subd.   4  construed); 

'  People  vs.  Bonney,  98  Cal.  278,  279,  88  Pac. 
Rep.  98  (subd.  4  construed);  Mattln^ly  vs. 
Pennle.   106   Cal.   614,   623.   46   Am.   St.   Rep.   87. 

89  Pac.  Rep.  200  (subd.  4  construed);  People 
vs.  Sternberg.  Ill  Cal.  11.  18,  14,  48  Pac'  Rep. 
201  (subd.  4  construed);  People  vs.  Paulsell. 
115  Cal.  6.  12.  14,  46  Pac.  Rep.  734  (subd.  3 
construed);  People  vs.  Van  Horn,  119  Cal.  323. 
382,  51  Pac.  Rep.  638  (subd.  4  applied;  People 
vs.  Luchettl,  119  Cal.  601,  607.  51  Pac.  Rep. 
707      (subd.      3     construed):     Hall     Vs.     Suss- 

,  kind.  120  Cal.  &59.  563.  53  Pac.  Rep.  46  (subd. 
6  applied):  People  vs.  Plyler.  121  Cal.  160. 
163.  53  Pac.  Rep.  568  (subd.  8  construed); 
People  vs.  Silva.  121  Cal.  668.  670,  64  Pac.  Rep. 

'  146  (subd.  4  construed):  People  vs.  Mllner,  122 
Cal.  171,  17».  54  Pac.  Rep.  833  (subd.  2  con- 
strued); People  vs.  Cuff.  122  Cal.  689,  691.  592, 
55  Pac.  Rep.  407  (subds.  4.  6.  7  construed): 
Wright  vs.  Eastlick.  126  Cal.  617.  519,  68  Pac 
Rep.  87  (cited);  Thomas  vs.  Gates,  126  Cal. 
1,  4,  58  Pac  Rep.  816  (subd.  8  construed); 
People  vs.  Arlington.  131  Cal.  231.  233.  63  Pac. 
Rep.  347  (subd.  3  construed);  People  vs.  Rodley, 
131    Cal.    240,    258,    63     Pac.     Rep.     351     (subd. 

4  cited);  Schneider  vs.  Mi^rket  St.  R.  Co.. 
134  Cal.  482,  488,  66  Pac.  Rep.  734  (subd.  6 
cited);  Parker  vs.  Gregg,  186  Cal.  413.  411,  69 
Pac.  Rep.  22  (subd.  5  construed  with  S  1835 
ante):  People  vs.  Fitzgerald.  138  Cal.  39.  45. 
70  Pac.  Rep.  1014  (subd.  8  construed):  People 
vs.  Dobbins,  138  CaL  694,  698,  72  Pac  Rep. 
339    (subd.    3    construed);    People   vs.    Wardrip. 

141  Cal.  229.  231.  74  Pac  Rep.  744  (subd.  4 
construed);  People  vs.  Stevens,  141  Cal.  488, 
492,  76  Pac  Rep.  62  (subd.  3  applied);  Fries 
vs.  American  L.  P.  Co..  141  Cal.  610,  613,  75 
Pac.    Rep.    164    (cited);    Sarrallle    vs.    Calmon. 

142  Cal.  651,  655,  76  Pac.  Rep.  497  (subd.  2 
applied):  People  vs.  Chadwick,  143  Cal.  116, 
127,  76  Pac.  Rep.  884  (cited):  People  vs.  Buck- 
ley. 143  Cal.  375.  391,  893,  77  Pac.  Rep.  169 
(subd.  3  applied):  Adams  vs.  Hopkins.  144 
Cal.  19,  36,  77  Pac.  Rep.  712  (subd.  2  applied); 
People  vs.  Moran,  144  Cal.  48.  63,  77  Pac  Rep. 
777  (construed);  People  vs.  Ruiz,  144  Cal.  251, 
253.  254.  77  Pac.  Rep.  907  (construed)  People 
vs.   Davis,   1   Cal.   App.   8.   13,   81   Pac  Rep.   716 


(cited):  Humphrey  vs.  Pope,  1  Cal.  App.  374, 
879,  82  Pac  Rep.  228  (cited);  Wood  vs.  Los 
Angeles  T.  Co.,  1  Cal.  App.  474,  476,  477.  82 
Pac.  Rep.  647  (cited);  Lauder  vs.  Currier 
(Cal.  App.  Feb.  6.  1906),  84  Pac.  Rep.  217,  218 
(subd.  2  applied);  People  vs.  Hong  Sang  Lung 
(Cal.  App.  March  8,  1906),  84  Pac  Rep.  843 
(JBubd.  6  applied). 

Aa  to  chargini^  jury  In  criminal  canac»  see 
KBRR'S  CYC.  PEN.  CODE  fifi  1127,  1439  and 
notes. 

Aa  to  general  mies  relating  to  giving  of 
Inatmotlons,  see  ante  {  608  and  note;  KERR'S 
CYC.  PEN.  CODE  81098  subd.  6;  f  1127  and 
note. 

Aa  to  Jnry  In  erlmlnal  ease  being  boand  to 
rocelve  as  In^r  what  la  laid  down  na  aneh  by 
the  conrt»  see  KERR'S  CYC.  PEN.  CODE  S  1126 
and  note. 

Aa  to  power  of  eonrt  to  set  nslde  verdict  of 
Jnry  and  to  grant  n  new  trial  where  there  has 
been  a  plain  disregard  by  Jnry  of  Inotmetlona 
of  conrt  or  evidence  In  enme,  see  ante  S  662  and 
note. 

Aa  to  right  of  conrt  to  modify  Inatmctlona, 
see  notes  94  Am.  Dec  477;  98  Am.  Dec.  749; 
99  Am.  Dec.   123,   124. 

Aa  to  mlea  of  evidence  In  civil  actlona  being 
appUcnble  alao  to  criminal  cases,  except  wm 
otherwiae  provided,  see  KERR'S  CYC.  PEN. 
CODE  S 1102   and   note. 

a.  CHARGE  TO  JURY  SHOULD  BE  PLAIN 
STATEMENT  OF  LAW  bearing  upon  facts  of 
case.  It  should  be  so  fair,  impersonal,  and 
well-balanced  that  Jurors  who  are  to  be 
guided  by  it  in  their  deliberation  in  jury- 
room  will  be  unable  to  deduce  thereform  opin- 
ion of  Judge  as  to  guilt  or  innocence  of 
accused.— People  vs.  Stanton,  106  Cal.  139,  142, 
39   Pac.   Rep.    625. 

3.  Instruction  should  contain  principle  of 
law  applicable  to  case,  expressed  in  plain 
language,  indicating  no  opinion  of  court  as  to 
any  fact  in  issue. — People  vs.  McNamara,  94 
Cal.   509.   613,   29   Pac.   Rep.   953. 

4.  Instruction  aa  to  what  la  not  law,  Im- 
proper.— It  is  usually  province  of  court  to  tell 
Jury  what  law  is,  not  what  it  is  not.  The 
trial  court  read  from  an  opinion  of  another 
court  in  another  case  an  instruction  upon 
circumstantial  evidence  which  contained 
statement  that  such  evidence  was  sufficient 
if  it  warranted  belief  "as  strong  and  certain 
as  that  on  which  discreet  men  are  accus- 
tomed to  act  In  relation  to  their  most  import- 
ant concerns,"  and  then  told  Jury  that  part  of 
opinion  quoted  was  not  law  in  this  state.  This 
was  held  to  be  improper. — People  vs.  Paulsell, 
116  Cal.  6,  13,  46  Pac.  Rep.  734. 

B.  Limiting  evidence  admitted  for  apedal 
purpoae. — Where  evidence  is  admitted  for  spe- 
cial purpose,  it  is  duty  of  court  to  limit,  by 
its-  instruction  to  Jury,  evidence  to  such  special 
purpose.  If  party  requests  instruction  to  that 
effect;  but  if  he  does  not  do  so,  he  cannot,  in 
supreme  court,  assail  failure  of  court  so  to 
limit  evidence.— People  vs.  Northey,  77  Cal.  618, 
631,  19  Pac.  Rep.  866,  20  Id.  129. 

See  pars.  44-46  this  note. 

6.  Qnotationa  from  tezt-booka. — ^It  is  duty 
of  Judge  to  present  to  non-professional  minds 
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of  jury  In  clear  and,  aa  far  aa  may  be,  suc- 
cinct laneruase»  leffal  proposition  directly  bear- 
Ins  upon  Issues  of  fact  submitted  to  Jury. 
Very  extended  quotations  from  text-book  can 
rarely  aid  jury,  while  they  may  tend  to  con- 
fuse by  suggesting  distinctions  not  applicable 
to  case.  If,  however,  this  method  of  charging 
jury  be  resorted  to,  all  limitations  and  con- 
ditions (so  far  as  they  are  applicable,  and 
are  upheld  by  well-reasoned  cases  or  princi- 
ples) mentioned  or  suggested  by  author  should 
accompany  excerpts  adopted  by  court,  court 
being  fully  satisfied  that  whatever  it  adopts 
is  fully  sustainable.— Bullard  vs.  His  Creditors, 
06  Cal.  600,  606. 

7.  Reasons     for     Instmetlon     need    uot    be 

Sfven.— Principles  of  law  should  be  stated  to 
a  jury  in  clear  and  explicit  terms,  yet,  where 
they  are  so  stated*  it  Is  not  necessary,  nor  is 
court  bound  to  give  ground  and  first  original 
causes  from  which  they  have  sprung.  Court 
does  its  duty  by  showing  what  law  is,  without 
an  exposition  of  Its  reasons. — ^People  vs. 
Ramirez,  56  Cal.  6S3,  637. 
See  pars.  319,  320  this  note. 

8.  Stating  law  too  emphatically. — Merely 
stating  law  too  emphatically  furnishes  no 
grround  for  reversal. — People  vs.  Perry,  144  CaL 
748.    764,   78    Pac   Rep.    284. 

See  pars.  198,  199,  386  this  note. 

9.  Trial  court  may  amplify  statement  ef 
code  mles,  and,  in  certain  cases,  should  do 
so.  Contrary  rule  was  not  laid  down  in  Peo- 
ple vs.  Paulsen,  116  Cal.  6,  46  Pac.  Rep.  734, 
In  which  case  court,  in  stating  that  language 
of  statute  should  be  followed  without  ampli- 
fication or  modification,  spoke  with  reference 
to  change  in  phraseologry,  trial  court  having 
used  phrase  '*may  be  distrusted"  instead  of 
"is  to  be  distrusted."  It  was  in  reference  to 
this  change  that  court  spoke. — ^People  vs.  Ar- 
lington.   131   Cal.   231,   283,   63  Pac.  Rep.   847. 

See  par.  287  this  note.  ' 

10.  By  this  section  It  Is  enacted.  In  strict 
conformity  with  constitution,  that  jury,  sub- 
ject to  control  of  court  in  certain  specified 
cases,  are  judges  of  effect  and  value  of  all 
evidence  addressed  to  them.  But  it  is  further 
provided  In  same  section  that  on  all  proper 
occasions  they  are  to  be  Instructed  by  court 
upon  certain  enumerated  matters  affecting 
weight  of  evidence.  These  enumerated  cases 
are  exceptions  to  general  rule  prohibiting 
court  from  instructing  upon  matters  of  fact 
and,  as  exceptions,  cannot  be  extended  or  en- 
larged. In  enumerated  cases  only  can  court 
instruct  as  to  weight  of  evidence,  and  nothing 
of  substance  can  be  added  to  instruction  which 
statute  prescribes.  When  an  instruction  Is 
asked  in  language  of  statute,  or  in  language 
substantially  same  without  material  addition, 
and  case  is  proper  one,  court  is  bound  to  give 
it,  and  its  refusal  is  cause  for  reversal  on 
appeal  of  party  preferring  request — ^People 
TS.  Moran,  144  CaL  48,  68,  77  Pao.  Rep.  777. 

See  pars.  47-63  this  note. 

11.  While  it  may  be  error  for  court  to  re- 
fuse to  give  proposed  instruction  contiaining 
an  accurate  amplification  and  exemplification 
of  principles  of  law  embraced  in  co^e  pro- 
Tislon,  it  is  not  error  for  court  to  Instruct  in 


language  of  written  law,  where  amplification 
therefor    has   not   been    requested. — People   ▼■• 
Dobbins,  138  Cal.   694,  698,  72  Pac  Rep.  339. 
See  pars.  44-46  this  note. 

13.  CONsmuCTION.— This  section  contains 
an  amplification  of  fi  1847  ante  as  to  how  jury 
shall  judge  of  weight  and  credibility  of  wit- 
ness's testimony. — Fries  vs.  American  L*.  P. 
Co.,  141  Cal.  610,  613,  75  Pac.  Rep,  164. 

13.  Applicability  of  aeetlon. — ^In  equity  case 

where  court  adopts  answer  of  jury  in  Its  find- 
ing  of   fact;    but    also   proceeds   at   length   to 
find   upon   all   Issues   of  case,   refusal   to   give    > 
instructions  is  not  cause  for  reversal  of  case. —   t 
Riley   vs.  Martlnelli,   97   CaL   675,   686,   32   Pac. 
Rep.  679,  21  li.  R.  A.  33. 

14.  Erroneous  instruction  to  jury  in  regard 
to  proof  necessary  to  establish  an  issue  in 
an  action  in  equity  will' not  be  considered  on 
appeal,  where  court  has  exercised  its  authority 
to  disregard  verdict  of  jury  and  has  made  its 
own  findings  of  fact  upon  testimony  in  case, 
notwithstanding  that  facts  found  by  judge  cor- 
respond with  verdict  of  jury. — Sweetser  vs. 
Dobbins^  66  Cal«  528,  630,  631,  4  Pac  Rep.  540. 

18.     San[c— Judge     sitting     as     |nry.-^Rules  * 
prescribed  in  section  apply  to  judge  sitting  as 
jury. — Sarraille  vs.  Calmon,   142  Cal.   661,   666, 
76   Pac.   Rep.   497. 

16.  Judge,  no  more  than  jury,  has  right 
arbitrarily  to  reject  evidence,  but  as  jury  may 
be  instructed  that  It  is  not  bound  to  decide 
in  conformity  with  declaration  of  any  number 
of  witnesses  which  do  not  produce  conviction 
against  presumption  or  other  evidence  sat- 
isfying mind,  so  should  judge  be  governed  in 
his  determination  by  same  rule. — Prewett  vs. 
Dyer,  107  Cal.  164,  159,  40  Pac.  Rep.  105. 

As  to  section  applying  to  court  sitting  with- 
out jury,  see  pars.  266,  269  this  note. 

Aa  to  applying  to  dvU  and  criminal  easeSy 
see  par.  96  this  note 

As  to  provlslona  contained  In  this  part  of 
tbe  eode  respecting  evidence  on  the  trial  be- 
fore a  Jury  belnr  eaunlly  applicable  on  the 
trial  of  the  question  of  fact  before  a  court 
referee  or  other  ofllcer,  see  post  fi  2103. 

17.  CONTRADICTORY        INSTRUCTIONS.  — 

Where  two  parts  of  charge  are  contradictory, 
that  one  which  is  erroneous  is  not  cured  by 
that  part  which  is  correct  It  cannot  be  said 
that  charge  as  whole  is  correct. — People  vs. 
Wong  Ah  Ngow,  64  Cal.  161,  154. 

18.  Erroneous  Instruction  is  not  cured  by 
other  instructions  following  It  which  fully, 
clearly,  and  correctly  state  law  upon  subject, 
for  in  such  case  conflict  exists  which  must 
confuse  minds  of  jury,  for  both  instructions 
cannot  be  followed.— People  vs.  Thomson,  93 
Cal.  606,  S13,  28  Pac.  Rep.  689. 

19.  If  any  one  instruction  contains  an  ab- 
solute error  upon  particular  point  of  law, 
such  error  is  not  always  cured  by  fact  that 
law  upon  sooh  point  la  oorrectly  given  in 
another  Instruction;  but,  as  general  rule, 
dividing  long  charge  into  minute  parts  and 
analysing  and  orltieialng  each  part  as  though 
it  stood  independent  of  all  the  others,  is  not 
proper  method  of  arriving  at  correctness  or 
incorrectness   of   whole   charge.     All   features 


i  20«1        (2506)  DIRECTING  VJBRDICT— DUTY  TO  f  NSTRUCnV-BRROR. 


tFt.IV. 


and  xnodiflcatioDB  of  principles  of  law  cannot 
usually  be  stated  in  one  sentence. — People  vs. 
Worden,  118  Cal.  669,  672.  46  Pac  Rep.  844; 
People  vs.  Perry,  144  Cal.  748,  765.  78  Pac 
Rep.  284. 

See  pars.  89-41  this  note. 

As  to  erroneons  Instructloiis  not  belniir  cured 
by  accompanying  correct  ones,  see  note  41 
Am.   Dec.   649. 

ao.     DIRBCTINO   VERDICT.— Withdrawal   of 

question   of   fact   from   jury   when    there   is   a 
shadow   of  conflict  with   respect  to   such   fact 
>    is  error.— Dean  vs.  Ross.  106  Cal.  227.  230,  231. 
38  Pac.  Rep.   912. 

21.  Where  evidence  ffiven  in  favor  of  plain- 
tiff Is  sufllcient  to  Justify  denial  of  motion  for 
nonsuit,  and  evidence  on  behalf  of  defendants 
does  not  have  effect  of  explaining  or  modifylnsr 
evidence  of  plaintiff  so  as  to  destroy  its  eftect, 
but  rather  tends  to  supply  its  defects,  a  re- 
fusal to  direct  verdict  for  defendant  Is  jus- 
tified.—Powley  vs.  Swensen,  146  Cal.  471,  479, 
80  Pac.   Rep.   722. 

-22.     In     actions     at     law.    where     trial     by 

jury  is  matter  of  right  to  either  party,   it  is 

error  for  court  to  instruct  jury  to  render  its 

verdict    for    one    or    other,    when    evidence    is 

conflicting,    but    rule    does    not    obtain    where, 

in  equity,  jury  is  impaneled  merely  as  a  body 

advisory   to   court  to  assist   it  in   determining 

disputed  facts.     In  such  cases  court  may,  even 

under     conflicting     evidence,     reject     verdicts, 

general  or  special,  of  jury,  and  enter  a  decree 

;    in  accordance  with  its  own  determination,  or, 

what  is  equivalent,  may  direct  particular  ver- 

i   diet    as    being    In    acpord    with    its    own    con- 

I   elusions.— Galvin   vs.    Palmer,    113    Cal.    46.    50. 

'   46  Pac.  Rep.  172. 

As  to  advising  Jury  to  acquit,  see  KERR'S 
CYC.  PEN.  CODE  S  1118  and  note. 

As  to  directing  verdict,  see  briefs  52  L.  R.  A. 
656;  54  L.  R.  A.  259;  55  L.  R.  A.  806;  65  U  R. 
A.  870;  55  L.  R.  A.  912;  66  L.  R.  A.  666;  67 
L.  R.  A.  847;  60  L.  R.  A.  462;  65  L.  R.  A.  77. 

As  to  granting  of  nonsvlt%  see  ante  9  681 
and  note. 

28.  DITTY  TO  INSTRUCT.— Court,  whatever 
may  be  its  own  opinion,  cannot  under  consti- 
tution of  this  state,  which  prohibits  judge 
from  charging  in  respect  to  facts,  decline, 
without  error,  to  present  for  consideration  of 
Jury,  law  applicable  to  any  theory  of  party 
to  action  which  there  is  some  testimony  to 
support,  no  matter  how  slight  such  evidence 
may  be.  Refusal  to  give  such  instruction 
constitutes  reversible  error. — People  vs.  Tay- 
lor, 36  Cal.  255,  265.  266;  Davis  vs.  Russell,  52 
Cal.  611,  615;  People  vs.  Hecker.  109  Cal.  461, 
459,  460,  42  Pac.  Rep.  307,  30  L.  R.  A.  403. 

See  par.   309   this   note. 

24.  Prohibition  of  constitution  cannot  be 
made  means  of  shielding  district  judges  in 
their  refusal  or  neglect  to  discharge  duty  of 
giving  such  instructions  as  are  appropriate 
to  evidence  in  particular  case,  and  thereby 
aiding  jury  in  proper  discharge  of  their  func- 
tions.—People   vs.    Welch,    49    Cal.    174,    181. 

An  to  duty  of  Judge  to  Instruct,  see  note  99 
Am.  Dec- 126. 


SSi  ERROR  MUST  AFFIRMATITBLT  AP- 
PEAR ON  APPBAIj.— In  absence  of  bill  of  ex- 
ceptions showing  evidence,  appellate  court  w^iU 
not  reverse  judgment  for  giving  of  instruc- 
tion, unless  such  instruction  would  be  errone- 
ous in  every  conceivable  state  of  case. — People 
vs.  Wong  Fook  Sam,  146  Cal-  114,  116,  116,  79 
Pac  Rep.   848. 

See  par.  68  this  note. 

26.  An  instruction  may  be  reviewed  al- 
though evidence  may  not  have  been  taken  up 
on  appeal  by  bill  of  exceptions.  Where  an 
instruction  has  been  given  it  may  be  pre- 
sumed that  there  was  evidence  of  some  char- 
acter to  which  instruction  would  apply;  and 
where  the  giving  of  such  Instruction  would 
be  erroneous,  as  applied  to  all  possible  evi- 
dence to  which  it  would  be  applicable,  then 
error  has  been  made  out. — People  vs.  Verenes- 
eneckockockhoff,  129  Cal.  497.  607.  68  Pac. 
Rep.   156,   62  Id.   111. 

27.  ESTOPPEL  TO  COMPLAIN  OP  IN- 
STRUCTION.—Defendant  cannot  be  heard  to 
complain  of  instruction  given  at  his  own 
request.— People  vs.  Van  Horn.  119  Cal.  S23, 
832,  61  Pac.  Rep.  638;  People  vs.  Rodley,  131 
Cal.  240,  258,  261,  63  Pac.  Rep.  361. 

28.  Defendant  is  not  In  position  to  Insist 
in  appellate  court  that  an  instruction  given 
as  requested  by  him  does  not  contain  sound 
declaration  of  law  as  to  distrusting  witness 
false  in  one  part  of  his  testimony. — People  vs. 
Lon  Yeck,   123  Cal.   246,  247.   65  Pac.  Rep.   984. 

29.  Defendant  cannot  complain  of  an  in- 
struction which  is  in  substance  the  same  as 
that  requested  by  him. — People  vs.  Harlan,  133 
Cal.  16,  23,  66  Pac  Rep.  9. 

80.  EXCEPTION  TO  CHARGE.- Charge  of 
court  to  jury  is  decision  made  by  court  during 
trial  that  law  declares  must  be  applied  by 
jury  to  facts  established  by  evidence;  and  such 
decision,  to  be  reviewable  upon  motion  for  new 
trial,  or  upon  appeal,  must  be  excepted  to 
when  it  is  made. — Sharp  vs.  Hoffman.  79  Cal. 
404.    408,    21    Pac   Rep.    846. 

See   par.    45    this   note. 

As  to  exceptions  to  charge,  see  KERR'S 
CYC.  PEN.  CODE  51170  and  note;  also  notes 
99   Am.   Dec    118,    132-138;    93   Am.   Dec.   337. 

81.  INSTRUCTIONS  SHOULD  RELATE  TO 
A  POINT  IN  ISSUE.— People  vs.  Williams,  32 
Cal.  280,  287;  De  Baker  vs.  Southern  Cal.  R 
Co.,  106  Cal.  257,  286,  46  Am.  St.  Rep.  237.  39 
Pac.  Rep.  610, 

As  to  conllning  Instructions  to  IssneSy  see 
notes  72  Am.  Dec  639;  13  L.  R.  A.  272. 

83.  INSTRUCTIONS  MUST  BE  APPLICABLE 
TO  EVIDENCE  produced  in  case.— People  va 
Byrnes,  30  Cal.  206,  207;  People  vs.  Williams, 
82  Cal.  280,  284;  People  vs.  Ramirez,  66  CaL 
683,  686;  People  vs.  Oldham,  111  Cal.  648,  655, 
44  Pac.  Rep.  312;  Estate  of  Calkins,  112  CaL 
296,  305,  806,  44  Pac.  Rep.  577;  Ah  Tong  va 
Barle  P.  Co..  112  Cal.  679,  683,  45  Pac  Rep 
7;  People  vs.  Thompson,  116  Cal.  160,  167,  4( 
Pac.  Rep.  912;  Silveira  vs.  Iversen,  128  CaL 
187,  192.  60  Pac.  Rep.  687;  People  vs.  Brown, 
130  Cal.  591.  595,  62  Pac.  Rep.  1072;  Estate  oi 
Black,  132  Cal.  392,  396,  64  Pac  Rep.  695; 
People  vs.  Ward,  134  Cal.  301.  809.  66  Pac  Rep. 
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372;  Cahill  vs.  Baird,  138  Cal.  691,  694,  72  Pac. 
Rep.  342;  Meyer  vs.  Foster,  147  Cal.  166,  172, 
81  Pac.  Rep.  402. 

As  to  iBatmctioas  belns  ba««d  on.  erldenec^ 
see  notes  72  Am.  Dec.  &40;  99  Am.  Dec.  127; 
14  Am.   St.   Rep.   44;   18   L.  R.  A.   272. 

33.  No  instruction  should  ever  be  girwk 
unless  there  is  some  evidence  before  Jury  to 
iMrhich  it  is  applicable  upon  some  rational 
theory  of  case  logically  deducible  from  such 
evidence. — People  vs.  Best,  39  Cal.  690,  691. 

84.  Court  is  not  required,  nor  would  it  be 
proper,  to  give  instructions  applicable  to  some 
theory  that  might  be  advanced,  but  whfch 
theory  is  entirely  outside  of  case,  as  shown 
by  evidence. — People  vs.  Manning,  146  Cal.  100, 
104.   79  Pac.  Rep.   856. 

35.  ABSTRACT  PROPOSITIONS  IMPROPER. 

— Instruction  which  is  merely  abstraction,  and 
not  applicable  to  evidence  of  case,  is  calcu- 
lated to  mislead  jury,  and  should  be  refused, 
although  it  is  correct  statement  of  law. — Peo- 
ple vs.  Brotherton,  47  Cal.  388,  407;  People  vs. 
Buckley,  143  Cal.  375,  390,  77  Pac.  Rep.  169; 
People  vs.  Perry,  144  Cal.  748,  760,  78  Pac. 
Rep.  284;  Risdon  vs.  Yates,  146  Cal.  210,  218, 
78  Pac.  Rep.  641. 

36.  It  is  not  error  for  court  to  refuse  to 
give  requested  instruction  upon  mere  abstract 
propositions  having  no  relation  to^  facts  of 
case  as  shown  by  evidence.— People  vs.  Don- 
nolly,  143  Cal.  394,  400,  77  Pac  Rep.  177.  See 
People  vs.  Buckley,  143  Cal.  376,  388,  390,  77 
Pac.  Rep.  169. 

As  to  abstract  instmetlonsy  see  notes  31  Am. 
Dec.  40;  72  Am.  Dec.  540. 

37.  Reversal  for  Inapplicable  Instructions. — 

In  some  cases  an  inapplicable  instruction  can 
do  no  harm,  but  when  it  is  liable  to  mislead 
jury,  to  prejudice  of  one  of  parties,  it  be- 
comes as  grave  an  error  as.  though  it  were 
not  correct  as  an  abstract  proposition  of  law. — 
People  vs.  Devine,  95  CaL  227,  231,  30  Pac.  Rep. 
878. 

38.  While  court  should  not  instruct  Jury 
on  mere  abstract  questions  of  law,  not  ap- 
plicable to  circumstances  of  case,  such  action 
on  part  of  trial  court  will  not  warrant  re- 
versal where  it  is  apparent  that  no  injury 
could  have  resulted  to  defendant  therefrom. — 
People  vs.  Romero,  148  Cal.  458,  459,  77  Pac., 
Rep.    168. 

39.  INSTRUCTIONS  MUfiT  BE  READ  AS  A 
"WnOVEif  and  if  entire  charge  fairly  presents 
law  of  case.  Judgment  will  not  be  reversed 
for  minor  and  unimportant  defects,  or  because 
court  refused  to  repeat  itself. — People  vs.  An- 
derson, 105  Cal.  32,  35.  38  Pac.  Rep.  513;  Sil- 
veira  vs.  Iversen,  128  Cal.  187,  191,  66  Pac. 
Rep.  687;  People  vs.  Nunley,  142  Cal.  105,  108, 
111.  75  Pac.  Rep.  676;  People  vs.  Nunley,  142 
Cal.   441.  446,   76  Pac.  Rep.   46. 

40.  Whole  charge  must  be  taken  together,  and, 
if  without  straining  any  portion  of  language,  it 
harmonizes  as  a  whole,  and  fairly  and  cor- 
rectly presents  law  bearing  on  issues  tried,  . 
Judgment  will  not  be  disturbed  on  appeal 
because  separate  instruction  does  not  contain 
all  conditions  and  limitations  which  are  to 
be  gathered  from  entire  context  It  is  true 
that   an    error   which    might    affect '  defendant 


will  be  presumed  to  have  injured  him;  but 
another  presumption  is  that  Jurors  are  men 
of  common  intelligence,  and  capable  of  com- 
prehending ordinary  use  of  language,  as  ap- 
plied to  particular  proposition  under  con- 
sideration, and  in  reference  to  which  it  is 
employed.  It  will  not  be  assumed  that  Jury- 
men may  not  have  understood  charge  as  un- 
derstood by  supreme  court.—People  vs.  Welch, 
49  Cal.  174.  182.  See  Bradley  vs.  Lee,  88  Cal. 
362,  864,  865;  People  vs.  Gray,  61  Cal.  164,  182; 
People  vs.  Hurtado.  63  Cal.  288,  292;  People 
vs.  Lee  Chuck,  78  Cal.  317,  339,  20  Pac.  Rep. 
719. 

As  to  reading  Instraetloas  as  a  wholes  see 

par.    19   this   note. 

41.     Whole  charge  should  be  taken  together 
as   law   of  case,   and   if   it   fairly   and    clearly 
states    law,    it    is   not   ground    for   reversal    if 
there    are    verbal    inaccuracies    in    charge,    or 
that  isolated   sentences   and   phrases  are  open 
to  Just  criticism,  but  it  is  sufficient  that  charge 
regarded   in   its  entirety  shows  no  substantial 
error.— People    vs.    Messersmith.    61    Cal.    246. 
249;   Thomas  vs.   Gates,   126   Cal.   1.   8,   58   Pac. 
Rep.    315.      See   People   vs.   Doyell,    48    Cal.    85, 
93;    People   vs.    Fehrenbach,    102   Cal.    894,    402, 
36   Pac.  Rep.   678;   People  vs.   Gibson,   106  Cal. 
468,  470,  39  Pac.  Rep.  864;  Sandell  vs.  Sherman, 
107  Cal.  391.  393,  894,  40  Pac.  Rep.  493;  People 
vs.  Brittan,  118  Cal.  409,  411,  60  Pac.  Rep.  664; 
People    vs.    Rodley,    131    Cal.    240,    261,    63    Pac. 
Rep.    351;    People   vs.    Lem    Deo,    132    Cal.    199, 
203.   204,    64   Pac.   Rep.    265;    People-  vs.   Dover, 
1  Cal.   App.   14,  18;  Humphrey  vs.  Pope,  1  Cal. 
App.  374,  375,  82  Pac.  Rep.  223. 

43.  INSTRUCTIONS  MUST  BB  VIBSWBD  IN 
LIGHT  OF  BVIDBNCB  to  which  they  apply, 
and  instructions  which,  standing  alone^  would 
be  objectionable  as  not  fully  stating  all  ele- 
ments of  a  perfect  instruction  upon  subject- 
matter  cannot  be  considered  as  prejudicially 
erroneous  where,  taken  in  connection  with 
testimony,  such  instruction  cannot  mislead 
Jury.— People  vs.  Dover,  1  Cal.  App.  12,  13; 
Humphrey  vs.  Pope,  1  Cal.  App.  374.  375,  82 
Pac.   Rep.    223. 

43.  INSTRUCTIONS  ON  THBS  THEORY  OF 
TRUTH  OP  TESTIMONY.- Party  is  entitled  to 
have  Jury  instructed  upon  law  of  case  on 
theory  they  would  regard  all  his  testimony 
as  true. — Sperry  vs.  Spaulding,  46  Cal.  544,  549 

44.  NECESSITY  OF  REQUESTINO  DE- 
SIRED INSTRUCTION.— Failure  to  give  an  in- 
struction, in  absence  of  request  therefor,  has 
been  repeatedly  held  not  to  be  error.— People 
vs.  Arnold,  116  Cal.  682,  687,  48  Pac  Rep.  803. 

See   pars.   6,   11   this   note. 

46.  It  may  be  stated  as  general  rule  in  all 
cases  that,  if  court  in  its  charge  has  failed 
to  direct  jury  on  one  point,  its  failure  to  do 
so  is  not  error;  and  if  counsel  desires  an 
instruction  to  be  given,  proper  in  itself,  and 
which  should  be  given,  he  should  ask  for  it. 
On  his  omission  to  ask  for  it,  omission  of 
court  to  give  it  is  not  error.  To  entitle  coun- 
sel to  assail  action  of  court  for  error  under 
such  circumstances,  proper  instruction  must 
have  been  requested  by  counsel,  refused  by 
court,   and   an    exception   reserved   by   counsel 
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to  ruUns- — People  vs.  North^y.  77  Cal.  618,  6S1, 
19  Pac.  Rep.  86S,  20  Id.  12f.  S0«  People  vs. 
Flynn.  7S  Cal.  611,  616,  16  Pac  Rep.  lOr. 

46.  Failure  of  court  to  slve  an  Inatruetlon 
deflnins  reasonable  doubt.  In  proper  case,  la 
not  error  of  which  defendant  can  complain 
when  he  has  not  requested  such  instruction.— 
People  vs.  Christensen,  86  Cal.  668,  670,  671, 
24   Pac.   Rep.   888. 

As  to  reqvestliiK  desired  Instrwetl— »  see 
KX:RR*9  CYC.  PEN.  CODB  81098  subd.  6  and 
note:  also  notes  98  Am.  Dee.  749;  99  Am.  Dec 
118-126;  18  K  R.  A.  278. 

47.  RBMIUBSTBSD  IN9lllVCTf01f9  WHKN 
ALRBADY  SUBSTANTIALLY  OIVBN  BIAY'  BH 
RBPUSEID. — ^When  a  legal  principle  has  been 
once  announced,  there  can  be  no  necessity  for 
its  repetition,  and  there  can  be  no  error  In 
refusing  to  grive  it  in  second  instruction.  A 
court  is  not  bound  to  repeat  itself  in  its 
charge,  at  request  of  counsel. — ^People  vs.  Ra- 
mirez, 66  CaL   638,   688. 

48.  It  is  not  error  to  refuse  to  give  re- 
quested instructions  which  have  already  been 
substantially  given  in  other  parts  of  charge.— 
Fairchild  vs.  California  S.  Co.,  13  Cal.  699» 
602:  People  vs.  Hong  Ah  Duck,  61  Cal.  887, 
894;  People  vs.  Louie  Foo,  112  Cal.  17,  26,  26. 
44  Pac.  Rep.  458;  People  vs.  Smith,  134  Cal. 
463.    468,   66   Pac.   Rep.   669. 

49.  Where  instructions  given  by  court  fully 
and  fairly  present  case  to  jury,  and  cover 
matters  included  in  requested  instructions 
which  have  been  refused,  there  is  no  prejudi- 
cial error.— People  vs.  Williams,  82  Cal.  280, 
286;  People  vs.  Murray,  86  Cal.  360,  867,  24 
Pac.  Rep.  666;  People  vs.  Neary,  104  Cal.  378, 
879,  37  Pac.  Rep.  943. 

60.  Where  instructions  upon  subject-matter 
have  been  correctly  given  in  the  charge,  it  is 
unnecessary  for  court  to  reiterate  them  at  re- 
quest of,  and  in  language  proposed  by,  a  party. 
Refusal  to  give  such  requested  Instructions 
is  not  error.— Thrall  vs.  Smiley,  9  Cal.  629,  636, 
637;  People  vs.  Hong  Ah  Duck,  61  Cal.  387, 
394;  People  vs.  Qiancoll,  74  Cal.  642,  646,  16 
Pac.  Rep.  610;  People  vs.  CowgrlH*  98  Cal.  697, 
698,  29  Pac.  Rep.  228;  People  vs.  Qordan*  108 
Cal.  668,  676,  87  Pac.  Rep.  684;  People  vs. 
Worden,  113  Cal.  669,  671,  46  Pac.  Rep.  844; 
People  vs.  Dole,  122  Cal.  486,  496,  66  Pac  Rep. 
681;  Thomas  vs.  Gates,  126  Cal.  1,  7,  68  Pac. 
Rep.  316;  People  vs.  Putman,  129  CaL  268,  263, 
61  Pac.  Rep.  961;  People  vs.  Arlington,  131 
Cal.  231,  233,  234,  63  Pac.  Rep.  347;  People  vs. 
Rodley.  131  Cal.  240,  267,  268,  68  Pac.  Rep. 
361;  People  vs.  Lem  Deo,  132  Cal.  199,  203,  64 
Pac  Rep.  265;  People  vs.  Fitzgerald,  138  CaL 
89,  46.  46,  70  Pac.  Rep.  1014;  People  vs.  Buck- 
ley, 148  CaL  376,  879.  390,  77  Pac  Rep.  169; 
People  vs.  Donnelly,  143  Cal.  394,  400,  77  Pac 
Rep.  177;  Estate  of  McKenna,  143  Cal.  580, 
687,  77  Pac.  Rep.  461;  People  vs.  Moran,  144 
Cal.  48,  68.  69,  77  Pac.  Rep.  777;  People  vs. 
Sing  Yow,  145  Cal.  1,  10,  78  Pac  Rep.  236; 
People  vs.  Thomson,  145  Cal.  717,  726.  79  Pac. 
Rep.  436;  People  vs.  Olsen,  1  Cal.  App.  17,  27, 
81  Pac.  Rep.  676;  People  vs.  Eldridge.  147  CaL 
782,  787.  82  Pao.  Rep.  442;  People  vs.  Roberts, 
1  Cal.  App.  447.  448,  82  Pac.  Rep.  624. 


61.  Although  Insrtructions  requested  by  par- 
ty are  in  some  respects  more  precise  than 
those  given,  yet.  If  latter  comprise  fbrmer. 
there  is  no  error  In  rsfoalng  to  give  former. — 
Clark  vs.  Reese,  86  CaL  89,  97. 

As  to  refusal  of  proposed  Isstrvctloa  met 
belsg  error  where  sneh  lastraetion  has  hem 
snlMitswtlally  given  In  ether  parts  of  tt« 
charge,  see  note  99  Am.  Dec.  128;  note  by 
Robert  Desty,  8  Ll  R.  A.  708. 

sak  Better  praetlee  Is  to  give  each  Instrvc- 
tkNU. — ^Although  it  is  not  an  error  for  court  to 
refuse  to  give  requested  Instruction  which  has 
already  been  substantially  grlven.  It  Is  better 
course  for  court  to  give  Instruction.  Labor 
and  expense  of  motion  for  new  trial  and  of 
appeal  may  thus  be  sometimes  avoided. — Peo- 
ple vs.  Strong.  30  CaL  151,  165;  People  vs. 
Murray,  41  Cal.  66.   67. 

SS.  Reason  for  refnsnl  need  not  be  stated 
to  Jnry, — It  is  not  necessary  for  court  to  state 
to  jury  that  it  refused  certain  instructions 
asked  by  appellant  because  they  had  been 
given  in  other  instructions.  Whatever  may 
have  been  practice  in  former  years,  it  is  now 
law  that  jury  can  take  into  their  room  only 
those  instructions  which  have  been  given;  and 
jury  has  no  knowledge  of  instructions  that 
have  been  refused.— People  vs.  Barthleman, 
120  CaL  7.  11,  62  Pac  Rep.  112. 

64.     RmLIBTGS     UPON     ADMISSIBILITY     OP 
BVIDBNCB  ARB  NOT  INSTRUCTIONS.— State- 
ments   made    by    court    concerning    testimony 
of  witnesses  when  given  in  answer  to  objec- 
tions by  counsel  to  admission  of  certain  testi- 
mony, or  in  ruling  upon  such  objections,  are 
in  no  respect  instructions  to  Jury  with  refer- 
ence to  evidence,  and  are  not  an  Invasion  of 
province    of    Jury.      It    frequently    occurs    at 
trial   that  sufficiency  of  objection   to   question 
depends   upon   presence   of   other   evidence   In 
case,    such    as    Whether    It    Is    proper    cross- 
examination,   or  relevant  to  what  was   stated 
on     direct     examination,    or    whether     proper 
foundation    has    been    laid,    whether    form    of 
question  properly  meets  statement  of  witnesa 
already    given,    whether   testimony    offered    la 
merely   cumulative.     Such    objections    are   di- 
rected to  court,  and,  for  purpose  of  sustaining 
its    ruling,    it   is    frequently    necessary    for  it 
to  state  to  counsel  evidence  that  has  already 
been   srlven,   in   order   that   correctness   of  its 
ruling  may  be  apparent.    While  Jury  may  hear 
what  is  said  by  court.  Its  remarks  or  its  state- 
ment of  evidence  Is  not  In  nature  of  an  in- 
struction to  them,  and  it  is  not  to  be  assumed 
that  they  will  be  influenced  by  It,  especially 
if  court  instruct  Jury  when  cause  is  submitted 
to  them  for  their  verdict  to  disregard  any  such 
statement,  or  any  intimation  that  should  have 
been  made  of  its  views  upon  any  question  of 
fact   and    to   determine   all    questions    of    fact 
upon  evidence  alone. — People  vs.  Mayes,  liS  CaL 
618.  622.  628,  46  Pac  Rep.  860. 

65.  Remark  made  by  court,  although  ex* 
pressing  opinion  of  Judge  upon  evidence  In- 
troduced, and  made  within  hearing  of  jury, 
will  nevertheless  not  be  considered  as  an  in* 
struction  to  Jury  on  weight  of  evidence  where 
it  is  merely  addressed  to  counsel  and  Is  made 
use    of   in    determining   admissibility   of  such 
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preferred  •▼Idanctt.  Suoli  rtmarliB  are  necM- 
sarUy  made  durins  course  of  trial,  but  are 
not  addressed  to  Jury,  and  are  not  binding  upon 
them.  Where  In  eucb  ease  court  In  Its  in- 
structions cautions  jury  that  they  should  not 
be  influenced  '"by  any  apparent  expression  of 
opinion  as  to  facts  made  by  court,"  and  are 
f«rther  instructed  that  facts  are  to  be  deter- 
mined by  jury  from  evidence,  such  remarlw 
by  court  cannot  be  considered  as  making  an 
impression  upon  minds  of  jury  prejudicial  to 
appellant.— Reed  vs.  Clark,  47  Cal.  194,  200. 

56.  An  expression  made  by  Judge,  "I  think 
the  testimony  is  all  right,"  in  ruling  upon 
objection  to  admissibility  thereot  is  not  to 
be  construed  as  an  Instruction  to  jury  or  sa 
intimation  to  them  that  in  his  opinion  witness 
wcui  tolling  the  truth.  Considering  It  in  con- 
nection with  what  preceded  and  foUowed  it, 
all  he  oould  be  understood  to  mean  was  that 
testimony  was  competent  and  adaklssible.— 
People  Ys.  SmHh,  134  CaL  OS,  4ft6,  06  Pa&  Rep. 
669. 

67.  Court  in  passing  upon  admiasibllity  of 
proffered  testimony  may  give  its  reasona  for 
its  ruling;  and  remark  in  ruling  out  such 
evidence  that  *1  do  not  see  any  materiality  In 
it,  any  way,"  Is  not  objectionable.— People  vs. 
Oordan,   lOS  CaL  666.   676,  37  Pac.  Rep.   634. 

68.  A  remark  by  judge  that  he  considered 
certain  evidence  immaterial,  made  In  connec- 
tion with  an  order  limiting  number  of  expert 
witnesses  concerning  such  matter,  was  held 
not  to  be  prejudicial,  where  made  entirely 
without  intent  to  Influence  jury,  especially 
when  in  remark  Itself  judge  pointedly  and 
correctly  stated  In  what  materiality  of  in- 
quiry consisted.— People  vs.  Tokum,  118  Cal. 
487,   441,   50  Pac.  Rep.   686. 

69.  Where  court,  during  course  of  exami- 
nation of  witness,  makes  remark  as  to  weight 
of  evidence  in  presence  and  hearing  of  Jury, 
cause  will  not  be  reversed  where  purport  of 
remark  was  In  support  of  defendant's  theory 
and  could  not  have  Injured  hiuL — People  vs. 
Cowan,  1  Cal.  App.  411,  413,  82  Pac.  Rep.  S39. 

M,  StateMent  Made  by  |vdge  to  attoimey 
te  eofuree  of  asgvmeat  is  not  an  Instruction  to 
Jury,  and  they  have  no  right  to  consider  it.— 
People  vs.  Mooney,  182  CaL  13,  17,  68  Pao.  Rap. 
A070. 

IL     INSTRUCTIONS  AS  TO  JFACXa 

As  to  iBstraetloiM  as  to  facts,  see  pars.  167- 
266  this  note. 

ei.     COURT     BfAT     9TATB     TB8TI1IONT*— 

Morris  vs.  Lachmah,  68  CaL  109,  118,  8  Pae. 
Rep.  799. 

92,  At  eoBUBoa  law  judge  is  allowed  to  ex- 
press his  opinion  as  to  weight  of  evidence.  In 
that  respect  constitutional  provision*  was  In- 
tended to  change  rule  so  as  to  leave  weight  of 
evidence  entirely  to  jury;  but  judges  may  still, 
as  formerly,  state  what  facts  are  in  evidence  and 
what  are  not;  or  In  other  words,  they  may 
state  evidence  pro  and  con  In  view  of  which 
existence  of  ceitaln  facts  is  afllrmed  or  denied, 
which  includes  right  to  state  to  jury  that 
there  Is  no  evidence  as  to  particular  facts  or 
issues  when  such  is  case.— ^People  vs.  King* 
27  CaL  507,  618,  87  Am.  Dec.  100. 


CI.  Under  eeastltntloB  of  state  a  judge 
may  state  to  jury  what  evidence  Introduced 
4t  trial  is,  but  power  there  granted  gives  him 
no  right  to  declare,  as  matter  of  law,  that  cer- 
tain facts  are  established  by  evidence. — People 
vs.  Roberts,  122  CaL  377,  55  Pac.  Rep.  137. 

.64.  Following  instruction  was  held  to  be 
statement  of  evidence  rather  than  of  facts 
proved:  "It  appears  that  these  saloon  keepers 
were  in  the  Louisiana  Saloon  at  this  time,  on 
the  way  from  their  ordinary  places  of  business, 
according  to  their  testimony;  that  they  were 
engaged  in  playing  cards,  and  prosecuting  wit- 
ness says  that  on  this  occasion  he  was  robbed 
€tf  his  money,  and  there  is  no  explanation  why 
this  defendant  was  there,  except  that  she  was 
wife  of  witness,  or  was  with  the  other  woman 
who  was  there."  Court  did  not  tell  jury  that 
as  matter  of  fact  Louisiana  Saloon  was  place 
where  alleged  larceny  took  place.  It  did  state 
that  prosecuting  witness  said  that  it  was  on 
occasion  when  saloon-keepers  were  playing 
cards  in  Louisiana  Saloon  that  he  was  robbed 
of  his  money,  but  court  did  not  state  to  jury 
that  such  was  a  fact. — People  vs.  Chriotensen, 
86  Cal.  568,  670.  24  Pac  Rep!  888. 

.66.  In  stating  testimony  it  is  not  necessary 
for  court  to  instruct  jury  that  they  are  ex- 
clusive Judges  of  facts. — ^People  vs.  Boggs,  20 
CaL  482,  434. 

d€»  Compares  Instruction  that:  "If  the  jury 
believe  evidence  of  S,  plaintifC's  witness,  that 
he  liad  possession  of  goods  in  controversy 
after  sale '  to  plaintiff,  and  was  selling  and 
peddling  them  out,  they  will  find  verdict  for 
defendants"  was  properly  refused,  as  it  in- 
cluded statement  by  court  that  witness  had 
testified  to  certain  facts,  and  jury  are  proper 
judges  of  what  witness  has  testified  to.— Well 
vs.  Paul,  22  CaL  492.  494. 

•7.    Absence    of    evidcaee   may   be    stated. — 

While  judge  may  not  Instruct  upon  matter  of 
fact,  he  is  not  forbidden,  if  record  justifies 
assertion,  in  declaring  to  jury  that  there  Is 
total  absence  of  evidence  upon  given  proposi- 
tion^— People  vs.  Sternberg,  111  CaL  3,  10,  43 
Pac  Rep.  198. 

6jB.  Constitution  does  not  prohibit  judge 
from  statlnjr  testimony  in  his  charge;  and 
right  to  state  evidence  includes  right  to  state 
that  there  ^  no  evidence  as  to  these  facts. 
Hence,  to  so  state  may  or  may  not  be  error, 
and  whether  it  is  or  not  can  be  determined 
only  by  an  Inspection  of  testimony.  When  an 
appellant  relies  ypon  such  statement  as  error. 
he  must  bring  up  so  much  of  evidence  as  he 
claims  proves  or  tends  to  prove  fact  or  facts 
in  question,  otherwise  supreme  court  must 
presume  in  favor  of  action  of  judge.  Where 
record  contains  no  part  of  testimony,  it  is  well 
settled  that  supreme  court  will  not  reverse 
judgment  on  account  of  instruction  alleged  to 
be  erroneous,  unless  it  appears  that  such  in- 
struction would  have  been  erroneous  under 
every  conceivable  state  of  facts. — People  vs. 
pick,  M  CaL  663,  665.    ' 

69.  Court  may.  In  tibial  of  murder  case, 
where  there  has  been  no  evidence  which 
woukl  reduce  crime  charged  in  Indictment  to 
manslaughter,  state  absence  of  such  ievidence 
,in  4ts  ohf^t^p  to  jury,  and  instruct  them  that 
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they  cannot  consider  question  of  manslaug-hter 
upon  evidence  In  case.— People  vs.  Klner,  27 
Cal.  507,  513;  People  vs.  Welch,  49  Cal.  174, 
181. 

70.  Manner  of  atatlnir  evidence. — ^If  court 
states  evidence,  it  should  do  so  fairly  and 
fully,  and  not  in  an  argrumentatlve  manner. — 
People  vs.  Hertz,  106  Cal.  660,  664,  666,  89  Pac. 
Rep.  32. 

71.  ReadlnflT  notes.— In  stating  testimony  it 
Is  always  safer  to  rbad  testimony  from  Judge's 
notes  or  from  shorthand  reporter's  notes,  if 
Judge  can  adopt  them  as  correct. — People  vs. 
Perry,   65   Cal.    668,   569,   4   Pac.   Rep.   672. 

72.  It  is  not  necessary  that  court,  in  stat- 
ing testimony,  shall  do  so  by  reading  its  own 
minutes.  Statement  may  be  made  by  reading 
memorandum  taken  by  another  person,  even 
though  that  person  was  not  sworn  to  take 
down  testimony  correctly.  If  there  is  no  sug- 
gestion that  memorandum  of  another  party 
read  by  court  was  in  any  respect  erroneous  or 
if  discrepancy  was  concerning  an  immaterial 
matter,  such  fact  will  not  constitute  reversi- 
ble error.— People  vs.  Boggs,  20  Cal.  432,  434. 

78.  Same — Recollection  of  Judge. — Statement 
may  be  made  from  recollection. — People  vs. 
Boggs.   20   Cal.   432,   434. 

74.     Same — Stating  snbstanee  of  teotlntony.— 

Judge  in  stating  portion  of  testimony  of  de- 
fendant should  not  attempt  to  give  Its  sub- 
stance. The  safer  way  is  to  recite  language 
of  witness  as  taken  down  by  reporter  or  In 
Judge's  notes.  But  when  in  opinion  of  su- 
preme court,  statement  of  Judge  is,  in  sub- 
stance and  effect,  a  repetition  of  testimony.  It 
will  not  grant  new  trial  for  an  inadvertence 
which  could  not  have  influenced  action  of  Jury 
improperly.— People  vs.  Doyell,  48  Cal.  86,  91. 

76.  If  Judge  attempts  to  state  testimony  he 
should  state  It  fully.  It  Is  dangerous  to  at- 
tempt to  state  substance.  It  is  essentially 
province  of  Jury  to  decide  what  substance  of 
witness's  testimony  is.  Selecting  what  con- 
stitutes substance  of  witness's  testimony  is  to 
greater  or  less  extent  matter  of  opinion,  and 
Jurors  and  Judge  may  hold  widely  different 
views  as  to  what  substance  of  witness's  testi- 
mony really  is  in  the  case.— People  vs.  Gordon, 
88  Cal.  422,  427,  26  Pac.  Rep.  502;  People  vs. 
Choynski,  96  Cal.  640,  643,  30  Pac.  Rep.  791. 

7e.  Same — Statement  that  testimony  was  In^ 
troduced  **tendlng  to  prove"  matter.— If  testi- 
mony has  been  Introduced  to  prove  certain 
matter  court  may  instruct  Jury  that  testimony 
has  been  introduced  tending  to  prove  a  matter, 
and  such  instruction  is  not  an  expression  of 
opinion  of  court  as  to  weight  or  effect  of  evi- 
dence, nor  as  to  what  fact  has  been  proved.— 
People  vs.  Perry,  66  Cal.  668,  569,  4  Pac  Rep. 
672. 

77.  An  instruction  charging  Jury  that  "testi- 
mony has  been  introduced  before  you  tending 
to  show"  certain  facts,  Is  not  objectionable  as 
being  expression  of  'opinion  of  Judge  as  to 
effect  of  evidence  adduced  on  trial.  It  does 
not  charge  Jury  with  respect  to  weight  or 
effect  of  evidence,  nor  as  to  what  facts  are 
thereby  established.  An  Instruction  is  not 
pertinent  nor  in  any  sense  proper,  unless  given 
In  vi«w  of  evidence,  as  tending  or  not  tending 


to  prove  some  fact  in  issue,  and  It  could  not 
be  erroneous  for  court  to  state  to  Jury  cor- 
rectly state  of  evidence  in  respect  to  which 
Instructions  were  given. — People  vs.  Vasquez, 
49  Cal.  660,  562. 

78.  It  Is  not  improper  for  trial  Judge  to 
state  testimony  given  in  a  cause  to  Jury  as 
"tending  to  prove"  a  matter.— Morris  vs. 
Lachman,  68  Cal.  109,  113,  8  Pac.  Rep.  799. 

79.  Following  instruction  was  held  proper 
as  being  statement  that  testimony  "tending  to 
prove"  certain  matter  had  been  given:  "Flight 
of  person  suspected  or  charged  with  crime  is 
circumstance  to  be  weighed  by  Jury,  as  tend- 
ing in  some  degree  to  prove  consciousness  of 
guilt,  and  if  you  find  from  evidence  that  de- 
fendant fled  from  scene  of  homicide  after  its 
commission  and  was  captured  some  two  days 
afterwards  at  distance  of  20  miles  from  place 
where  killing  occurred,  I  charge  you  that  this 
Is  circumstance  to  be  considered  by  you  in 
arriving  at  verdict."— People  vs.  Giancoli,  74 
Cal.   642,  644,   16  Pac.  Rep.   510. 

80.  Very  words  of  wltnesa. — In  stating  testi- 
mony, trial  Judge  should  be  careful  to  give 
very  words,  or  substance  of  words,  of  witness. 
—People  vs.  Phillips,  70  Cal.  61.  68,  11  Pac. 
Rep.  493. 

81.  ISSVBSS  MAY  BB  STATBD.— In  prosecu- 
tion for  perjury  it  is  not  error  for  court  to 
state  allegations  of  indictment  and  to  tell 
Jury  that  "prosecution  claims  testimony  therein 
quoted  to  have  been  false,  and  that  defendant 
knew  it  to  be  false,  in  this  that  defend- 
ant was  at  time  mentioned  at  distance  of  ten 
miles  from  place  of  occurrences  to  which  he 
testified,  and  that  so  far  as  he  was  concerned, 
whole  testimony  was  false,  for  reason  that  if 
it  did  occur,  he  did  not  see  or  hear  it";  and. 
after  so  stating  issues,  in  remainder  of  instruc- 
tion to  state  application  of  law  to  effect  that, 
if  Jury  found  beyond  reasonable  doubt  that 
defendant  did  so  testify  after  being  duly  sworn, 
etc.,  and  in  fact  did  not  see  or  hear  occurrences 
to  which  he  testified,  and  was  not  at  that  time 
at  place  of  occurrence  of  circumstances  testi- 
fied to,  but  was  some  ten  miles  distant,  and 
that  his  testimony  was  knowingly  and  wilfully 
false,  that  then  defendant  was  guilty  and 
that  they  should  so  find.  Such  Instruction  is 
merely  statement  of  issues  and  testimony,  and 
declaration  of  law  as  to  such  matters. — People 
vs.  Hitchcock,  104  Cal.  482,  486,  38  Pac  Rep. 
198. 

82.  Statement  of  plaintiff's  claim  in  charge 
to  Jury,  which  does  not  purport  to  state  facts 
proved,  is  not  objectionable  as  an  invasion  of 
province  of  Jury. — Jarman  vs.  Rea,  187  CaL  339, 
348,  70  Pac.  Rep.  216. 

8S.     Admissions  of  answer  may  he  stated.— 

It  is  pifbper  for  court  to  instruct  Jury  that 
certain  allegations  of  complaint  have  been  ad- 
mitted by  answer  and  that  Jury  should  find 
those  admitted  facts  in  favor  of  plaintiff.— 
Blood  vs.  Light,  31  Cal.  115,  117. 
See  pars.  139-143  this  note. 

84.  Theory  of  party. — ^It  is  not  error  for 
Judge  to  state  theory  of  prosecution,  for  in- 
struction should  be  made,  as  far  as  possible, 
applicable  to  particular  features  of  case  on 
tr^l — to  issues  -and  contentions  developed   by 
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evidence  and  argruments  of  counsel.  Such 
statement  of  theory  la  not  statement  of  facts, 
nor  is  there  any  error  in  Jud^e  statins  de- 
fenses of  defendant. — People  vs.  Worden,  IK 
Cal.   569,   572,  46  Pac.  Rep.   844. 

86.  Following'  Instruction  was  approved: 
•*You  are  not  to  consider  whether  or  not  de- 
fendant is  insane  at  present  time,  but  you 
are  to  consider  him  as  now  sane.  A  person 
charged  with  crime  cannot  be  legally  tried 
for  such  crime,  unless  he  be  sane  at  time  of 
trial.  Defendant  has  presented  issue  to  you 
that  at  very  time  of  alleged  commission  of 
homicide,  he  was  insane."  Such  instruction 
cannot  be  regarded  as  having  effect  of  with- 
drawing from  Jury  right  to  consider  question 
of  defendant's  sanity  at  time  of  trial,  as  factor 
In  determining  whether  he  was  sane  at  time 
of  homicide,  where  no  question  was  made  or 
Issue  submitted  as  to  defendant's  sanity  at 
time  of  trial. — People  vs.  McCarthy,  115  Cal. 
255.  261.  46  Pac  Rep.  1078. 

86L  JVDGB  MAY  NOT  INSTRUCT  AS  TO 
MATTBRS  OP  FACT.— People  vs.  Durrant,  116 
Cal.   179,   200,   48  Pac.  Rep.  75. 

87.  Judges  shall  not  charge  Juries  with  re- 
spect to  matters  of  fact,  but  may  state  the 
testimony  and  declare  the  law. — Const.  1849. 
art.  VI  see.  17  (as  amended  Sept.  2,  1862); 
HBNNINCS  GIDNBRAIi  LAWS  p.  Ivii;  Const. 
1849,  art.  VI.  sec.  19:  HBNNING'S  GBNBRAL 
LAWS  p.  Ixxicv;  Estate  of  Blake,  186  Cal.  306, 
309,  68  Pac.  Rep.  827. 

88.  Courts  are  to  instruct  only  as  to  matters 
of  law.— People  vs.  Cowgill,  93  Cal.  596.  599. 
29  Pac.  Rep.  228. 

89.  Jury  are  exclusive  Judges  of  facts  es- 
tablished, and  presumption  of  facts  deducible 
from  them. — People  vs.  Messersmith,  61  Cal. 
246,  248. 

As  to  questions  of  fact  being  for  Jury,  see 
notes  39  Am.  Dec.  657,  658;  72  Am.  Dec.  538: 
monographic  note  14  Am.  St.  Rep.  36-48. 

As  to  trial  of  Issues  of  fact  by  Jary,  see 
KSaiR'S  CYC.  FBN  CODE  S  1042  and  note. 

90.  At  common  law  Judges  are  allowed  to 
charge  in  respect  to  facts  and  express  their 
opinions  as  to  weight  of  evidence.  They  may, 
therefore,  direct  attention  of  Jury  to  facts  and 
circumstances  which  they  deem  to  be  of  con- 
trolling weight,  and  warn  them  against  false 
evidence.— People  vs.  Taylor,  36  Cal.  256,  266. 

91.  CONSTITUTIONAL  PROVISION  that  the 
Judge  shall  not  charge  Jury  with  respect  to 
matters  of  fact  is  violated  whenever  Judge  so 
instructs  as  to  force  Jury  to  particular  con- 
clusion upon  whole  or  any  part  of  case,  or  to 
take  away  their  exclusive  right  to  weigh 
evidence  and  determine  facts.— People  vs. 
Ybarra,   17  Cal.   166.   171. 

92.  The  moment  Judge  attempts  to  com- 
ment upon  or  argue  about  weight  of  evidence, 
credibility  of  witnesses,  or  probability  of  their 
sworn  statements,  he  usurps  power  and  vio- 
lates 9  19  of  art.  VI  of  state  constitution, 
which  provides  that  Judges  shall  not  charge 
Juries  with  respect  to  matters  of  fact  Thus, 
in  prosecution  for  bribery,  court  had  instructed 
Jury  that  It  is  not  "a  crime  In  this  state  to 
encourage  witness  with  pecuniary  gifts  to  be 


truthful"  and  •  added  thereto  the  following: 
"but  neither  is  It  among  recognized  customs 
of  this  country  to  subsidize  personal  integrity 
of  our  citizens  In  order  to  prevent  them  from 
lapsing  into  falsehood  and  perjury."  Supreme 
court  stated  that  this  last  clause  could  have 
but  one  meaning  and  purpose.  In  addition  to 
incorporating  an  unproven  fact  into  the  case, 
it  was  an  argument  against  truthfulness  of 
defendant's  testimony,  and  its  direct  tendency 
was  to  Influence  Jury  not  to  believe  it. — 
People  vs.  Fong  Chlng,  78  Cal.  169,  172,  173, 
20   Pac.  Rep.   396. 

98.  Charge  with  respect  to  matter  of  fact 
Is  violative  of  f  19  art  VI  of  constitution. — 
People  vs.  Vereneseneckockockhoff,  129  Cal. 
497,  509,  58  Pac.  Rep.  156,  62  Id.  111.  See 
People  vs.  Samonset,  97  Cal.  448,  453.  32  Pac. 
Rep.  520. 

94.  As  to  subds.  4,  6,  and  7  of  section,  upon 
trial  of  criminal  cases  it  were  best  that  they 
should  not  be  noticed,  for,  as  generally  ap- 
plied, they  trench  upon  constitutional  right 
of  defendant  in  depriving  him  of  verdict  ren- 
dered by  Jurors  who  are  sole  and  exclusive 
Judges  of  weight  and  effect  of  evidence.  The 
danger  lurking  In  these  subdivisions  of  sec- 
tion is  found  In  fact  that  they  attempt  to 
deal  with  weight  and  effect  of  evidence — ^mat- 
ters for  Jury  and  not  matters  for  legislative 
action.  This  section  of  code  declares  that 
principles  stated  in  various  subdivisions  there- 
of may  be  given  by  court  to  Jury  on  all  proper 
occasions.  In  criminal  cases  proper  occasions 
are  so  few  and  improper  occasions  are  so 
many  that  it  were  best  they  should  be  given 
rarely,  if  at  all.— People  vs.  Cuff,  122  Cal.  589, 
591,  56  Pac.  Rep.  407.     • 

See  par.   279  this  note. 

95.  On  prosecution  for  robbery,  prosecuting 
witness,  on  his  cross-examination,  developed 
remarkable  want  of  knowledge  of  his  ante- 
cedents, and  was  contradicted  on  material 
facts  by  several  witnesses  for  defendant. 
Court,  in  Instructing  Jury,  after  speaking  of 
manner  In  which  witness  testified,  said:  "If 
his  statements  are  untrue,  defendant  should 
have  an  opportunity  to  disprove  them.  His 
testimony  being  thus  given,  and  defendant  not 
proving  their  falsity,  you  are  bound  to  pre- 
sume what  he  states  to  be  the  truth."  This 
was  held  to  be  In  violation  of  9  10  art  VI  of 
the  constitution,  which  provides  that  Judges 
shall  not  charge  Juries  with  respect  to  matters 
of  fact,  court  saying:  "If  the  phrase  'and 
defendaht  not  proving  their  falsity'  be  taken 
as  statement  that  defendant  had  not  proven 
their  falsity,  as  Jury  might  easily  understand 
it  then  it  directly  took  away  from  Jury  de- 
termination of  fact  about  which  there  was 
not  only  conflict  of  testimony,  but  with  respect 
to  which,  in  number  of  witnesses  at  least, 
there  was  preponderance  of  four  to  one  against 
prosecuting  witness,  and  if  it  be  taken  to 
merely  mean  that  Jury  were  bound  to  take  as 
truth  statements  of  prosecuting  witness  about 
manner  in  which  he  lost  his  watch,  unless  de- 
fendant disproved  them,  It  Is  clearly  untenable. 
Jury  were  not  bound  to  take  testimony  of 
any  witness  as  true.  From  manner  of  prose- 
cuting witness,  and  nature  of  his  whole  testi- 
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monj.  Jury  mlsht  have  disbelieved  him  |f 
defendant  had  not  introduced  any  teatimony 
at  alL  This  whole  matter  was  for  jury,  not 
for  caurt.'*-*People  vs.  Murray,  86  CW.  siu  8S, 
34.  24  Pac  Rep.  302. 

M.  Sane— Av»llcs  to  eiTU  aa4  crlmteal 
I  casee. — Provision  of  constitution  is  equally  ap« 
k  plicable  to  civil  «ikd  criminal  proceedtnga.— 
'    People  vs.  Welch,  49  Cal.  174,  181. 

97.  Same — UteaalBflTOf  constitutional  provision 
is  that  Judffe  shall  decide  upon  law,  and  jury 
'  on  facts,  and  that  former  shall  not  Invade 
j  province  nor  usurp  powers  of  latter.  Judge 
has  no  move  right  to  control  opinion  of  jury 
upon  matter  of  fact  than  jury  have  to  disre* 
gard  directions  of  judge  upon  matter  of  <  law. 
— People  vs.  Ybarra,  17  Cal.  166,  171. 

88.  Matters  of  faet  as  to  which  court  Is  not 
permitted  to  charge  jury  are  facts  contested, 
or.  In  some  degree,  sought  to  ha  established 
by  evidence.— People  vs.  Welch,  42  CaL  174, 
181. 

99.  What  are  matters  of  fact  referred  to 
in  this  section  (S 19  art.  VI  of  the  constitu- 
tion)? TTndonbtedly,  reference  is  made  to  the 
familiar  proposition  that  it  is  the  province  of 
jury  to  determine  all  matters  of  faot  and  for 
oourt  to  declare  law.  In  this  ease  learned 
judge  (of  trial  court)  at  some  length  defined 
respective  functions  of  court  and  jury.  The 
ludge  said:  'It  is  my  duty  to  state  to  you 
tow  applicable  to  case,  and  it  is  your  duty, 
unaided  by  any  suggrestion  from  me,  to  pass 
upon  all  questions  of  fact.  Neither  judge  nor 
jury  may  trespass  upon  province  of  other. 
Our  provinces  are  entirely  distinct  and  sepa- 
rate. You  should  receive  law  as  I  state  it 
to  be,  notwithstanding*  you  should  firmly  be- 
lieve I  am  wrong,  and  the  law  is,  or  should  be 
otherwise.  •  .  .  With  questions  of  fact,  weight 
of  evidence,  credit  you  should  give  any  wit- 
ness sworn  in  the  case,  court  has  nothing 
to  do.  These  are  matters  entirely  within  your 
province,  and  which  you,  as  jurors,  must  de- 
termine for  yourselves."  This  is  correct  and 
well  expressed.  The  prohibition  is  plainly 
coextensive  with  exclusive  province  of  jury. 
If  there  are  rules  of  law  to  control  and.  guide, 
then  these  may  be  declared  authoritatively. 
Beyond  this  the  court  cannot  go  without 
violating  this  plain  Inhibition.— People  vs. 
Yereneseneokockockhoff,  129  Cal.  497,  609- 
511,  68  Pac  Rep.  166,  62  Id.  111. 

100.  Where  insolvent  firm  conveys  property, 
both  real  and  personal,  to  one  of  its  creditors 
and  good  faith  of  transfer  of  personal  prop- 
erty is  attacked  by  other  creditors,  evidence 
in  regard  to  change  of  possession  from  vendor 
to  vendee  showing  that  while  vendee  eoKPloyed 
one  who  had  been  in  .servioe  of  vendor  to  re- 
main on  land  and  take  oharge  and  eare  of 
personal  property  which  was. situated  thereon, 
one  of  vendors  also  remained  upon  land,  it  is 
error  for  oourt  In  its  instruction  to  state: 
"Being  in  possession  of  real  estate  he  (plcdn- 
tifE)  was  also  in  posseesion  of  personal  prop- 
erty," notwithstanding  that  when  whole  in- 
struction is  considered  it  appears  to  have  been 
left  to  jury  to  decide,  after  assuming  it  as  faot 
that  plaintiflF  (vendee)  was  owner  and  In  pos- 
session of  real  estate,  whether  he  was -or  not. 


at  time  personal  property  was  attacked  by 
other  oreditora,  in  Its  poaseasicm.  Question  aa 
to  plaintitrs  aetual  possession  of  land  Is  in 
•ueh  case  a  point  involved  in  trial  before  jury 
so  far  as  possession  of  personal  property  in 
controversy  Is  made  to  depend  upon  possesalon 
of  real  estate^— Cahoon  vs.  Marshall,  25  CaL 
197.  200. 

101.  Under  any  oonceivable  atate  of  facta 
following  InatTDCtion  would  be  erroneous: 
'defendant  Is  oharged  with  having  murdered 
in  this  county  on  or  about  the  12th  day  of  May, 
1866,  one  8.  N.  Simpson.  Now,  the  first  question 
for  ypur  decision  is  this:  Waa  &  N.  SImpaon, 
on  or  about  the  12th  day  of  May,  1866,  In  tbia 
county,  murdered?  In  determining  that  ques- 
tion, court  thinks  you  oan  have  no  hesitation 
whatever."  From  suoh  an  instruction  jury 
must  have  understood  judge  to  intimate  that  in 
his  opinion  evidence  .was  sufficient  to  justify 
th.em  in  ^ding  crime  of  murder  to  have  bean 
committed  by  somebody  and  that  only  question 
for  aerlous  consideration  was  whether  defend- 
ant was  guilty  party.-— People  vs.  Dick,  84  OaL 
663,  664,  666. 

102.  The  court  in  its  Instruction  should  not 
characterise  willing  of  property  to  children  of 
business  partner  here  Inatead  of  to  testator's 
brothers  and  children  In  eastern  states  aa 
"unnatural,"  where  the  evidence  shows  that 
testator  had  left  hla  home  in  Boat  when  a 
young  man  and  had  apent  nearly  all  hla  life 
in  California,  during  whi<^  time  he  had  but 
little  if  any  intercourse  with  his  collateral 
kin  in  eastern  states.  Under  such  circum- 
stances It  is  for  jury  to  say  If  willing  of  hla 
property  to  children  of  hla  business  partner 
was  unnatural,  and  whether  such  fact  indicated 
such  unsoundness  of  mind  as  to  make  testator 
incompetent  to  make  will.  The  use  of  word 
"unnatural"  in  such  Instruction  is  Improper 
and  prejudicial.— Estate  of  Carpenter,  79  CaL 
382,  887,  21  Pac  Rep.  886. 

108.  Defendant  in  criminal  cause  having  tes- 
tified to  an  alibi,  later  admitted  that  he  waa 
mistaken  as  to  day  upon  which  certain  event 
occurred  concerning  which  he  testified  for 
purpose  of  establishing  an  alibi.  Court  In- 
structed jury  as  tollows:  "Now,  aa  to  the  mat- 
ter of  testimony,  as  I  remarked  to  you  before, 
value  of  testimony  is  entirely  with  you;  you 
are  judges  of  that;  but  I  will  remind  you  that 
a  witness  false  In  one  part  of  his  testimony  is 
to  be  distrusted  in  others;  that  la  to  aay,  a 
witness  wilfully  false.  Now,  defendant  took 
the  stand  and  he  undertook  to  state  that  on 
particular  Sunday  involved  he  was  with  a  par- 
ticular person  the  whole  of  the  day;  it  tuma 
out.  It  seems,  that  that  was  not  so.  Now,  do 
you  believe  that  he  waa  wilfully  false  In  mak- 
ing that  statement?  It  Is  said  upon  his  part, 
and.  that  is  matter  to  be  considered,  that,  aa  a 
matter  of  fact  he  was  with  this  witness,  Carr, 
but  be  waa  simply  mistaken  aa  to  particular 
day;  that  he  was  honest  In  his  statement.  Of 
course,  if  you  think  he  waa.  It  would  not  come 
under  this  rule  that  I  have  read  to. you."  Thla 
instruction  was  held  to  be  .erroneous,  as  It  vir- 
tually told  jury  that  statement  of  defendant 
that  he  was  at  witness  Cart's  house .  during 
whole  of  time  he  testified  lie  was,  was  not 
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truep  but  W9M  f&hi«,  and  simply  left  it  with 
Jury  to  say  whether  that  statement  was  wil- 
fully false  or  only  inadvertently  so.  Evidence 
upon  point  was  not  necessarily  open  to  such 
interpretation,  althougrh  susceptible  of  such  an 
Inference;  but  that  inference  was  for  jury,  un- 
trammeled  by  advice  of  court  upon  subject.— 
People  vs.  Lanff,  104  CaL  363,  364-366,  37  Pac. 
Rep.   1031. 

104.  Questions  relating  to  neslisence  and 
contributory  nesrlUrence  fall  within  province  of 
jury,  not  only  to  determine  facts  constituting 
ne^lisence,  but  also  question  as  to  what  would 
be  conduct  "of  a  person  of  ordinary  prudence" 
under  similar  circumstances, — which,  com- 
monly. Is  a  question  of  ^act,  not  of  law. — 
Schneider  vs.  Market  St.  R.  Co.,  134  CaL  432, 
488,  66  Pac.  Rep.  734. 

105.  A  statement  to  Jury  that  failure  to 
prove  existence  of  motive  impelling  defendant 
to  commit  crime  is  "circumstajnce  in  favor  of 
his  innocence,*'  while  perhaps  correct  state- 
ment of  view  to  be  taken  by  jury  of  such  fail- 
ure to  prove  is,  nevertheless,  an  instruction 
with  respect  to  a  matter  of  fact,  and  it  is  not 
error  for  court  to  refuse  to  sive  such  an  in- 
struction.—People  vs.  Olaae,  139  Cal.  164,  163, 
164.  72  Pac.  Rep.  965. 

106.  In  an  action  to  recover  damairo*  for 
croods  injured  by  alleged  neffUsence  of  defend- 
ants in  operating  boiler,  defendant  asked  court 
to  instruct,  that  "Fact  that  the  boiler  was  pur- 
chased of  veputable  manufacturers  and  that 
reputable  mechanics  were  called  to  azamlne 
and  repair  it,  is  proper  to  be  considered  as 
tendinsr  to  Justify  its  use."  Instruction  was 
properly  refused  as  it  was  an  instruction  upon 
matter  of  fact.  It  directed  jury  that  they 
should  consider  this  fact  as  evidence  tending 
to  justify  use  of  boiler.-rKahn  vs.  Triest- 
Rosenberff  a  Co..  139  CaL  340,  348,  73  Pac. 
Rep.  164. 

107.  Responsibility  of  determiningr  whether 
or  not  defendant  in  QrlmlAal  case  should  be 
found  sruUty  rests  entirely  upon  jury.  Pre- 
siding jud^e  not  havinir  that  responsibility  and 
belngr  prohibited  by  our  constitution  from 
char^ring  as  to  matters  of  fact,  should  be  care- 
ful not  to  use'lapffuac^e  which  mi^ht  be  natur- 
ally understood  by  jury  as  intimating  his 
opinion  that  defendant  was  guilty  or  as  an 
argument  against  him.~People  vs.  Adams,  143 
Cal.  208,  213,  76  Paa  Rep.  954. 

108.  Instruction  that  it  is  duty  of  master 
or  employer  to  furnish  his  servant  or  em- 
ployqe  with  safe  place  to  work  and  to  make 
such  provision  for  safety  of  employees  or 
servants  as  will  protect  them  from  danger  in- 
cident to  their  employment;  that  it  ts  no  part 
of  duty  of  servant  to  Inquire  into  sufficiency 
of  provision  made  by  master  to  furnish  ser- 
vant with  safe  place  to  work;  that  servant  has 
right  to  rely  on  master  in  this  regard,  because 
It  is  master's  duty  to  prorlde  safe  place  In 
which  to  perform  his  work,  and  servant  may 
justly  assume  that  master  has  performed  this 
duty,  is  not  Improper  as  invading  province  of 
Jury  and  withdrawing  such  questions  from 
jury  where  instruction  also  Informs  jury  as  to 
defendant^i  theory  of  ease  that  plaintiff  was 
engaged  by  defendant  as  tlmberman  to  take 
entire  charge  of  Umbering  tn.;lhe  tonael  whore 
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injury  was  caused  and  to  take  such  steps  as 
might  be  necessary  to  protect  work  against 
just  such  an  accident  as  did  occur,  and  that 
defendants  relied  absolutely  on  his  judgment 
and  ability,  cuid  that  if  jury  finds  such  to  be 
facts,  plaintifC  cannot  recover. — Powley  vs. 
Swensen,  146  CaL  471,  479,  480,  80  Pac.  Rep.  722. 

109.  Instructions  given  were  held  to  be 
dangerously  near  border  line  dividing  law 
from  facts.— People  va  Opie,  133  CaL  294,  296, 
55  Pac  Rep.  989. 

110.  Same— DylBg  dedamtitms.— Following  in-  . 
struction  relating  to  dying  declarations  to  some 
extent  invades  province  of  Jury,  as  it  is  prac- 
tically declared  thereby  that  declaration 
admitted  was  dying  declaration,  L  e.  that  it 
was  made  by  deceased  under  sense  of  impend- 
ing death  and  that  jury  must  accept  it  as 
having  been  so  made.  ''Dying  declaration  of 
deceased  has  been  received  by  court  in  this 
case.  Dying  declarations  are  received  by 
courts  as  evidence  from  necessity,  as  there 
is  no  authority  of  law  for  administering  an 
oath  to  person  making  such  declaration.  Sense 
of  Impending  death  disposes  with  necessity  of 
an  oath."  It  is,  of  course,  for  court  to  deter- 
mine upon  preliminary  proof  addressed  to  it 
as  to  whether  declaration  made  by  deceased 
was  so  made  under  sense  of  impending  death 
as  to  be  competent  evidence.  This  duty  of 
court  being  placed  according  to  Mr.  Oreenleaf 
*'on  same  ground  with  preliminary  proof  of 
documents  and  of  competency  of  witnesses," 
but  determination  by  court  that  it  is  so  made 
cannot  in  slightest  degree  impair  power  of 
jury  to  determine  its  credibility. — People  vs. 
Thomson,  145  CaL  717,  722,  724,  79  Pac.  Rep. 
435.  See  People  vs.  Amaya,  134  CaL  531,  66 
Pac.  Rep.  794. 

111.     Same— Matteis  of  greneral  knowledge. — 

An  Instruction,  as  requested,  reads  as  follows: 
"You  are  instructed  that  you  must  consider 
that  innocent  persons  have  been  convicted,  and 
you  must  further  copsider  danger  of  convicting 
an  innocent  person  In  weighing  testimony  to 
determine  whether  there  is  reasonable  doubt 
of  defendant's  guilt."  Court  gave  instructions 
as  asked  and  added:  "That  is  true,  gentlemen, 
but  you  are  also  Instructed,  that  you  must  con- 
alder  that  guilty  persons  have  sometimes 
been  acquitted  and  you  must  consider 
danger  to  society  of  acquitting  guilty 
person."  This  addition  was  assigned  as  error* 
but  court  held  that  neither  instruction  nor 
comment  of  Judge  upon  giving  same  consti- 
tuted proposition  of  law.  They  simply  state 
what  is  common  knowledge,  to  wit,  that  in 
history  of  jurisprudence ;  It  appears  that  inno- 
eent  persons  have  sometimes  been  convicted 
and  that  also  guilty  persons  have  more  fre- 
quently escaped  conviction.  In  certain  cases  it 
might  not  be  .amiss  to  call  attention  of  Jury 
to  danger  of  convicting .  innocent  persons  by 
way  of  reminding  the^n  to  examine  and  weigh 
evidence  with  more  cauctipn,  if  possible,  than  in 
prdlnary  cases.— People  vs.  Sternberg,  127  CaL 
SjlO,  513.  59  Pac  Rpp.  942.  See  People  vs. 
Cronin.  34  CaL  191.  203;  ?eople  va  Travers,  88 
CaL  283,  236.  238,  26  Pac  Rep.  88. 

112.    it,  Is  not  improper,  for  court  to   urge 
lury  to  reach  verdict  Jlf  Jioss^ble  ajid  to  speak 
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of  expense  Incurred  by  new  trial  In  case  of 
failure  of  Jury  to  arrive  at  verdict,  where 
there  Is  nothing  In  remarks  of  Judge  Indicat- 
ing that  he  viewed  evidence  as  pointing  to  de- 
fendant's guilt.— People  vs.  Miles,  143  Cal.  636, 
638,  77  Pac.  Rep.  666. 

113.  It  Is  not  Improper  in  criminal  cause  to 
instruct  Jury  that  It  is  "duty  of  every  Juror 
to  reason  with  his  fellow  Jurors  to  the  end 
that  he  may  Join  In  lawful  verdict,"  Instruc- 
tion only  states  to  Jury  that  which  each  Juror 
Is  presumed  to  have  known.— People  vs.  Rich- 
ards. 1  Cal.  App.  566,  567,  571,  82  Pac.  Rep. 
691. 

114.  Same — Matters  of  Bclence  are  always 
to  be  proven  and  are  treated  as  matters  of 
fact,  and  court  should  not  instruct  In  regard 
to  them.  Fact  that  these  matters  are  discussed 
in  legal  treatises  or  Judicial  opinions  does  not 
convert  them  into  propositions  of  law.— People 
vs.  Hubert.  119  Cal.  216,  220.  222,  63  Am.  St. 
Rep.  72,  51  Pac.  Rep.  329. 

115.  It  Is  Improper  for  court  to  declare  as 
law  certain  medical  opinions  upon  pathology 
of  mental  disease  as  that  "the  law  recognizes 
partial  as  well  as  total  insanity- that  a  person 
may  be  insane  upon  one  or  more  subjects  and 
sane  as  to  all  others."  or  that  "a  man's  mental 
faculties  may  be  in  full  vigor,  but  upon  some 
one  subject  he  seems  to  be  deranged,"  etc.— 
People  vs.  Hubert,  119  Cal.  216,  230.  63  Am.  St, 
Rep.  72,  51  Pac.  Rep.  329. 

116.  It  is  improper  for  court  to  enumerate 
and  set  out  special  beliefs  which  defense 
claimed  constituted  delusion  'which  impelled 
defendant  to  commit  homicide  and  to  tell  Jury 
that  if  defendant  entertained  such  beliefs,  and 
If  they  were  unsound,  existing  only  in  his 
Imagination,  then  they  were  Insane  delusions 
as  matter  of  law.  These  are  matters  of  fact  to 
be  determined  by  Jury.— People  vs.  Hubert,  119 
Cal.  216,  220,  221,  63  Am.  St.  Rep.  72.  61  Pac. 
Rep.   829. 

117.  Court  Instructed  Jury  that  "tendency  to 
commit  suicide  does  not  prove  Insanity,  but  is 
one  of  symptoms  of  Insanity  which  it  is  en- 
tirely competent  for  Jury  to  .take  Into  consider- 
ation with  all  other  symptoms  which  have  been 
proved  and  with  all  facts  and  circumstances  of 
case."  When  court,  In  first  part  of  instruction, 
told  Jury  as  matter  of  law  that  fact  which 
was  subject-matter  of  Instruction  did  not  prove 
fact  in  dispute.  1.  e.  Insanity  of  defendant,  it 
invaded  province  of  Jury.  It,  however,  with- 
drew from  that  position  immediately  by  telling 
Jury  that,  as  a  fact,  it  was  matter  for  their 
consideration  In  connection  with  other  facts 
and  circumstances  of  case.  Thus  qualified, 
fact  was  properly  left  as  partial  evidence  of 
fact  in  dispute  to  determination  of  Jury;  and 
there  was  no  error  in  instruction,  as  an  en- 
tirety, to  prejudice  of  defendant.--PeopU  vs. 
Messersmlth.  61  Cal.  246.  249. 

118.  Same — aae«tloB  of  fMi«diiIeiit  Intent  is 
one  of  fact  and  is  to  be  determined  by  Jury. 
Instruction  charging  Jury  In  relation  to  such 
fact  is  repugnant  to  constitution.— Miller  vs. 
Stewart,  24  Cal.  602,  604. 

119.  Same— Redemption.— It  is  error  for  court 
to  instruct  Jury  to  "find  for  defendant  as  plain- 
tiff   had    failed    to    prove    redemption"    where 


question  of  redemption  was  main  point  in 
issue  between  parties  and  evidence  relating 
thereto  was  conflicting. — Battersby  vs.  Abbott. 
9  Cal.  565,  568. 

120.  Reversal  for  Instructions  as  to  facta. — 

An  error  of  Judge  in  charging  Jury  with  re- 
spect to  matters  of  fact  may  not,  under  all 
circumstances,  be  sufficient  cause  for  reversaL 
There  is  no  doubt  that,  prima  facie.  It  would 
be  sufficient,  but  no  more  importance  is  to  be 
attached  to  an  error  of  this  nature  than  any 
other.  If  no  injury  could  possibly  have  re- 
sulted from  it.  it  cannot  be  held  to  vitiate 
judgrment.  Courts  always  refuse  reversal  for 
mere  abstract  and  Immaterial  errors,  but  when 
error  is  shown,  burden  of  establishing  its  im- 
materiality rests  upon  party  in  whose  favor  It 
was  committed.  A  party  alleging  error  must 
show  it;  but  when  he  shows  an  instruction 
which  is  applicable  to  case,  and  which,  under 
no  state  of  facts  would  be  correct,  he  has 
done  all  that  law  requires  to  entitle  him  to  re- 
versal; and  unless  it  appear  that  his  rights 
could  not  have  been  affected  by  error,  it  "would 
be  a  mockery  of  Justice  to  permit  Judgment  to 
stand.— People  vs.  Tbarra,  17  Cal.   166.  171- 

121.  An  instruction  charging  Jury  that  plain- 
tiff  is  entitled  to  recover  and  leaving  to  Jury 
immediate  assessment  of  damages,  while  in 
violation  of  constitutional  provision,  is  Imma- 
terial error  where  case  made  by  plaintiff  is 
very  clear  and  verdict  for  defendant  would 
have  been  contrary  to  evidence. — ^Levltzky  va  ,' 
Canning,  33  Cal.  299,  306. 

122.  Where  Jury  were  told  that  they  could 
disregard  legal  consequence  of  a  fact  (plain- 
tiff's negligence)  if  they  found  fact  to  exist 
under  certain  circumstances,  such  instruction  j 
was  erroneous,  but  as  Jury  could  only  have  \ 
found  that  fact  did  not  exist,  such  error  would 
not  injure  defendant  and  would  not  be  ground 
for  reversal. — Robinson  vs.  Western  Pac.  R. 
Co.,  48  Cal.  409,  424. 

123.  An  instruction  upon  question  of  pay- 
ment in  which  court  uses  words:  "Main  ques- 
tion, as  it  seems  to  me,  is  question  of  pay- 
ment," is  not  objectionable  as  trenching  upon 
province  of  Jury,  where  nearly  all  of  evidence 
is  in  relation  to  question  of  payment. — Low 
vs.  Warden.  77  Cal.  94,  98,  19  Pac.  Rep.  235. 

124.  A  charge  to  Jury  was  objected  to  be- 
cause in  one  place  Jury  were  told  that  execu- 
tion of  note  *is  Just  about  only  question  for 
you  to  determine." — argument  being  that  this 
language  took  away  from  Jury  question 
whether  or  not  there  was  any  consideration 
for  it.  But  in  next  sentence  court  said:  "The 
first  and  principal  question  for  you  to  deter- 
mine is:  'Was  this  promissory  note  signed  by 
P.  in  his  lifetime,  and.  If  so,  was  there  any 
consideration  for  it?' "  Afterward  question  of 
consideration  was  fully  discussed.  Jury, 
therefore,  could  not  have  been  misgruided  in 
matter  complained  of. — Cousins  vs.  Partridge, 
79  Cal.  224,  227.  228.  21  Pac.  Rep.  745. 

As  to  when  erroneona  Inatraetlon  aBsy  be 
disregarded*  see  ante  9  475  and  note;  also  note 
99  Am.  Dec  129-131. 

125.  JUDGB*S  INSTRUCTIONS  MUST  NOT 
ASSUMB  FACTS  AS  PROVBD. — Any  assump- 
tion of  fact  or  facts  tn  dispute  whioh  must  be 
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found  by  Jury  is  an  infrlngrement  of  their 
province,  which,  presumptively,  injuriously 
affects  rights  of  accused  and  constitutes  error 
for  which  a  conviction  will  be  reversed.— 
People  vs.  Messersmith,  61  Cal.  246,  248,  249. 

126.  It  is  error  for  court  to  assume  exist- 
ence of  fact  which  is  not  in  evidence,  or  which 
Is  to  be  determined  by  Jury  on  evidence,  however 
sliffht,  or  on  a  conflict  of  evidence  court  can- 
not weigh  evidence  to  determine  its  suffi- 
ciency as  matter  of  law.— Perkins  vs.  Eckert, 
65  Cal.  400,  404;  People  vs.  Messersmith,  61 
Cal.  246,  248;  People  vs.  Elster  (Cal.  May  27. 
1884),  3  Pac.  Rep.  884,  887. 

127.  Instruction  which  assumes  as  proved 
a  material  fact  In  controversy  in  regard  to 
"Which  evidence  is  conflicting  is  erroneous. — 
Llewellyn  S.  C.  M.  Co.  vs.  Malter,  76  Cal.  242, 
243,  245,  18  Pac.  Rep.  271.— Roche  vs.  Baldwin, 
136  Cal.  522.  628,  66  Pac  Rep.  469,  67  Id.  903. 

128.  Instruction  which,  after  stating  ma- 
teriality of  defendant's  claim  in  evidence  that 
money  sued  for  as  being  received  by  defendant 
for  plaintiff's  use  was  in  reality  received  by 
him  as  part  payment  on  account  of  contract 
fof  puchase  of  fruit  by  plaintiff,  contains  re- 
mark, "My  understanding  was  that  that  com- 
pleted contract"  virtually  assumes  statement 
of  defendant  to  be  true  as  matter  of  fact  and 
informs  Jury  that  statement  referred  to  com- 
pleted contract.  This  instruction  to  Jury 
charges  them  with  respect  to  a  matter  of  fact 
and  is  erroneous. — Vulicevich  vs.  Skinner,  77 
Cal.  239,  241,  19  Pac.  Rep.  424.  See  Treadwell 
vs.  Wells,  4  Cal.  260,  263. 

129.  An  instruction  reading  "unless  prose- 
cution has  proved  beyond  a  reasonable  doubt 
that  defendant  feloniously  stole  money  of  com- 
plaining witness,  it  is  your  duty  to  acquit 
defendant,"  does  not  assume  that  the  prose- 
cuting witness  had  money  on  the  occasion  of 
alleged  theft.  In  effect  it  conveys  the  idea 
that  unless  it  is  proved  beyond  reasonable 
doubt  that  prosecuting  witness  had  money 
which  was  stolen  by  defendant  as  charged, 
they  should  acquit.— People  vs.  Christensen,  86 
Cal.  668,  670,  24  Pac.  Rep.  888. 

130.  An  instruction  which  assumes  exist- 
ence of  evidence  which  had  not  been  given  is 
erroneous. — People  vs.  Thompson,  116  Cal.  160, 
166,  167.  46  Pac.  Rep.  912. 

181.  It  is  better  for  court  to  avoid  assuming 
any  material  fact  in  issue  as  proved,  however 
clear  to  mind  of  Judge  such  fact  may  seem  to  be 
established,  because  it  is  province  of  Jury,  un- 
aided by  Judge,  to  say  whether  fact  is  proved 
or  otherwise.— People  vs.  Dick,  32  Cal.  213,  216. 

132.  In  giving  its  instruction,  court  should 
not  assume  that  defendant  has  made  admis- 
sions or  confessions.  Even  if  evidence  tends 
to  prove  that  defendant  has  in  any  degree 
admitted  or  confessed  participation  in  crime 
of  which  he  stands  charged,  it  is  for  Jury  to 
determine  whether  such  evidence  amounts  to 
proof  of  fact.— People  vs.  Strong,  30  Cal.  151, 
158. 

133.  On  trial  of  indictment  for  murder, 
prosecution  gave  in  evidence  dying  declara- 
tions of  deceased  and  court  instructed  Jury 
that  If  these  declarations  were  true  they 
should    find    defendant    guilty.      Witness    who 


testified  upon  subject  stated  that  deceased  told 
him  "that  Pedro,  the  man  with  whom  she  had 
been   living,  shot  her";   and  he   identified  de- 
fendant   as    man    with    whom    she    had    been 
living.      Evidence    connecting   defendant    with 
commission  of  offense  was  principally  circum- 
stantial; and  the  only  direct  and  positive  tes- 
timony   to    that   effect   was   testimony   of   this  | 
witness.    Supreme  court  held  that  this  instruc-   ' 
tion  assumed  existence  of  every  fact  necessary   . 
to  convict  except  truth  of  declaration  made  by  1 
deceased;    and    effect    was    to    compel    Jury    to   | 
render  verdict  in  accordance  with  their  opinion   . 
upon  that  subject.    There  is  no  difference  be-    [ 
tween  such  an   Instruction  and  an  Instruction 
directly  upon  facts.— People  vs.  Ybarra,  17  CaL 
166,   171. 

134.  Production  of  lease  will  not  of  Itself 
show  that  relation  of  landlord  and  tenant  ex- 
isted between  parties  to  lease:  and  although  it 
is  province  of  court  to  construe  Instrument 
when  admitted  in  evidence,  yet  court  cannot 
declare,  as  matter  of  law,  that  party  named 
therein  as  lessee  was  tenant  of  lessor,  because 
there  must  be  further  shown  by  competent 
evidence  entry  of  lessee  under  lease,  or  hold- 
ing possession  of  premises  by  lessee  that  will 
be  referable  to  lease  as  his  authority.  As- 
sumption of  such  relationship  Iti  instruction 
to  Jury  is  error.— Caldwell  vs.  Center,  30  Cal. 
589,  644,  645,  89  Am.  Dec.  131. 

135.  Instruction  in  criminal  cause  for 
assault  with  deadly  weapon  which  assumes 
as  matter  of  fact  that  defendant  intentionally 
shot  party  upon  whom  assault  was  alleged 
to  have  been  made  is  erroneous,  as  It  is  very 
matter  in  issue  before  Jury. — ^People  vs.  Buster. 
63  Cal.  612,  613. 

136.  An  Instruction  which  assumes  delivery 
of  hogs  claimed  by  plaintiff  to  have  been  sold 
by  him  to  defendant  is  erroneous  as  to  such 
number  of  hogs  In  excess  of  that  admitted 
by  answer  to  have  been  delivered. — ^Wood  vs. 
Tomlinson,  63  Cal.  720. 

137.  Court  should  not  directly  or  Indirectly 
assume  guilt  of  an  accused,  nor  employ 
equivocal  phrases  which  may  leave  such  im- 
pression; but  use  of  the  word  "slain"  in 
designating  person  alleged  to  have  been  killed 
by  defendant  was  held  not  to  be  an  assump- 
tion that  deceased  had  been  killed,  where  in- 
struction clearly  left  that  fact  as  substantial 
fact  in  case  for  Jury  to  find. — People  va 
Ramirez,   66   Cal.   683,   637. 

138.  Where    court    unqualifiedly    tells    Jury 
as  matter  of  law  that  an   assumed   fact   does 
not    prove   fact   in   dispute,   it   is   error.     Such 
charge  should  not  be  given  when  it  is  neces-  f 
sary  to  draw  an  inference  of  fact.     An  infer- 
ence of  fact,  where  it  does  not  arise  as  pre-  i 
sumption    of    law,    must    be    drawn    by    Jury  1 
whose   duty   It   Is   to   pciss   upon   sufficiency   or  I 
insufficiency    of   evidence. — People   vs.    Messer- 
smith. 61  Cal.  246.  249. 

As  to  assuming  facta,  see  notes  62  Am.  Dec. 
662;  71  Am.  Dec.  348;  72  Am.  Dec.  544;  14 
Am.    St.    Rep.    44. 

188.  Admitted  and  nncomtroverted  facts  may 
be  assumed. — Instruction  is  not  erroneous  if 
fact  which  is  assumed  in  It  was  admitted  or 
uncontro verted  fact  in  case;  and  It  is  not  error 
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to  inatruct  Jury  as  to  lt«  legal  effect.-— Watson 
vs.  Damon,  64  Cal.  278,  279;  People  vs.  Messer- 
emlth,  61  Cal.  246.  249;  People  vs.  Phillips.  70 
Cal.  61,  68,  11  Pac.  Rep.  493;  People  vs.  Ross. 
116  Cal.  233,  238.  46  Pac  Rep.  1069;  People  vs. 
Worthlnfifton.  116  Cal.  2^2,  246.  46  Pac  Rep. 
1061. 
See  par.  88  this  note. 

140.  An  instruction  which  assumes  fact  or 
expresses  an  opinion  on  weight  of  evidence  is 
not  erroneous  where  there  is  no  conflict  of 
evidence  on  question. — People  vs.  Lee  Bare  Bo, 
72   Cal.   623,   627,   14   Pac  Rep.   310. 

141.  An  Instruction  which  assumes  fact  a* 
proved  yrlll  not  warrant  reversal  If  fact  is  ad- 
mitted, or  there  Is  no  shadow  of  conflict  of 
evidence  with  respect  to  it.— People  vs.  Putman. 
129   Cal.   258.   268,   61   Pac.   Rep.   961. 

142.  Where  there  Is  no  conflict  In  evidence 
as  to  act  committed  being  murder,  conflict 
being  as  to  who  was  actual  perpetratpr  of  It, 
there  can  be  no  error  In  Judge  stating  to 
Jury.  In  charge,  that  he  understood  from 
argument  and  testimony  that  offense  w^ 
probably  murder,  or  nothing.—People  vs.  Wong 
Ah  Foo,  69  Cal.   180,  182.  10  Pac  Rep.  376. 

As  to  assnmtng  vneoBtvoverted  foeUy  S9e 
brief  36  L.  R.  A.  107. 


148.  Appellate  eomrt  will  pvesvp^e  faei  im^ 
controverted,  wheiu— Where  It  does  not  afflrpi*- 
tively  appear  In  record  whether  fact  assumed 
was  controverted  or  uncon  trover  ted  by  evi- 
dence, appellate  court  will  presume  that  tt  was 
uncontroverted  or  admitted  and  that  it  was 
not  error  to  assume  lU  existence.— People  vs. 
Messersmlth,  61  Cal.  246,  249. 
!  144.  Inatmctlon  requested  .by  ^efepdaat 
i  •hoold  be  refused  wbere  It  assumes  fact  con- 
trary to  evidence.— People  vs.  Gross,  123  Cal. 
889,  390,  66  Pac.  Rep.  1054.  See  In  j^atter  of 
Harris,  81  Cal.  860,  866,  856.  22  Pac  Rep.  867; 
Ballou  vs.  Andrew*.  B.  Co.,  128  Cal.  662,  666. 
61  Pac  Rep.  102. 

146.  Reauested  Instructions  are  properly  re- 
fused which  assume  that  certain  facU  have 
been  established  by  evidence.— Preston  vs. 
Keys,  28  Cal.  198;  People  vs.  Thompson.  145 
Cal.  717.  726.  79  Pac.  Rep.   486. 

146.  Instructions  requested  by  defendant  are 
properly  refused  which  assume  certain  adnils- 
slon  had  been  made  by  people  which. in  fact 
had  not  been  made.— People  vs.  Cotta,  49  Qal. 
166,  170. 

147.  Defendant,  charged  with  larceny  of  a 
horse,  asKed  that  Jury  be  instructed  to  entirely 
disregard  and  not  consider  a  robe.  n§ck  halter, 
and  strap  found  in  his  possession  at  time  of 
his  arr^t  Request  was  denied.  There  was 
some  evidence  concerning  these  articles,  and 
If  It  did  not  appear,  M  claimed  by  defendant, 
that  artloies  were  taken  from  vicinity  qt 
alleged  crime,  or  used  in  Its  commission,  evi- 
dence  was  before  Jury,  admitted  as   relevant. 

'  and  It  wa«  for  Jury  to  Judge  of  Its  weight. 
Under  circumstances  disclosed.  Instruction 
would  have  been  an  invasion  of  province  of 
Jury.— People  vs.  Nunley.  142  Cal.  106.  Ill,  76 
pac.  Rep.    676. 

148.  Hypothetic  ■t«teme»t  of  ,faets*— In- 
Utruptlon      Wjhlch     merely      WP^l®*      **^      *® 
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hypothetic*!  facts  and  submits  to  Jury  ques- 
tion Whether  facts  hypothetlcally  stated  are 
true  is  not  charge  as  to  facts. — ^Baddeley  vs. 
Shea.  114  CaL  1,  6.  6.  66  Am.  St.  Rep.  66.  45 
Pac    Rep.    990,    38   L.   R.   A.    747. 

149.  It  has  always  been  practice  for  trial 
courts  of  this  state  to  submit  certain  hypo- 
thetical questions  of  fact,  concerning  whicn 
there  Is  conflict,  to  Jury,  and  tell  them  that 
if  they  find  facts  as  stated,  law  Is  as  stated 
by  court  when  applied  to  such  facts.  Such 
Instruction  does  not  violate  constitution  as 
being  charge  in  respect  to  matter  of  fact. — 
Cuslck  vs.  Boyne,  1  Cal.  App.  642.  643,  646. 
647,  82  Pac.  Rep.  986. 

160.  The  following  Instruction  was  held  to 
be  hypothetical  and  not  objectionable  aa  as- 
suming fact  of  recklessness  of  driver:  "If 
Jury  believe  that  want  of  proper  skill  or  care 
of  driver  placed  passengers  In  state  of  peril, 
and  they  had  at  that  time  reasonable  ground 
Cor  supposing  that  stage  would  upset,  or  that 
driver  was  Incapable  of  managing  his  horses, 
plaintiff  Is  entitled  to  recover,  although  Jury 
may  believe,  from  position  In  which  stage  was 
placed  by  negligence  and  recklessness  '  of 
driver,  that  movement  of  portion  of  passengers 
may  have  increased  peril,  and  even  caused 
stage  to  iipset.  In  snoh  oase  fault  Is  first  with 
driver,  and  defendants  are  liable." — Falrchlld 
▼s.  California  S.  Co.,   IS  CaL   699,   600,   601. 

161.  Where,  in  assuming  facts.  It  is  ap- 
parent that  instruction  is  an  abstract  consid- 
eration of  crime  and  Its  elements,  and  Is  not 
directed  to  particular  circumstances  of  case 
at  bar,  and  court,  when  It  comes  to  more 
specifleally  deal  with  evidence  in  case  is  care- 
ful to  leave  all  questions  of  fact  for  determina- 
tion of  Jury,  such  instruction  is  not  open  to 
objection  of  charging  upon  effect  of  evidence. — 
People  vs.  Kehoe,  128  Cal.  224,  230.  69  Am. 
St.   Rep.   62,   66   Pac  Rep.   911. 

As  to  hypotlietlcal  laslgycUoas,  see  notes  83 
Am.  Dee.  672;  IS  L.  R.  A.  273. 

As  to  tawtrvettoas  la  erimtosi  eases  bciag 
•properly  hypotketlcal  la  foran,  see  note  86  Am. 
Dec   740. 

IQS.  game-^anttoaary  tajrtractloaa  as  i. 
kypotketlcal  statements*— It  Is  perfectly  proper 
for  court  In  general  terms  to  say  that  as  to 
any  and  all  of  Instructions  which  it  may  give 
which  contain  ^y  hypothetical  statements  of 
.facts,  whether  given  at  request  of  people  qr 
at  request  of  defense.  Jury  are  not  to  consider 
that  court .  in  giving  them  assumes  existence 
or  non-existence  of  any  fact  therein  stated,  and 
that  they  are  ad^rossed  within  evidence  to 
respective  theories  of  prosecution  and  defense. 
But  it  Is  manifestly  unjust  for  court  to  give 
such  hypothetical  Instruction,  even  of  Its  own 
motion,  coupled  with  no  such  word  of  caution, 
and  to  .apply  such  direction  and  warning  to 
Jury  only  In  case  of  Instructions  asked  by  de- 
fense.—People  vs.  Chadwlck.  143  Cal.  116,  126, 
127,  78  Pac.  Rep.  884. 

ISg.    Hoa-ezlsteaee  ml  evtdeaee  mmt  o«c|rc4 

may  be  assaaftcd.— In  assi|mli\g  non-existence 
of  evidence  excluded  or  nof  offered,  court  does 
not  Interfere  with  discretion  of  Jury,  whose 
verdict  cannot  stand  If  based  on  matters  of 
fact  In  respect  to  which  there  is  no  erldenee. 
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It  may  become  duty  of  Judge  to  determine 
whether  there  is  any  evidence  to  sustain  main 
issue  or  to  sustain  any  fact  on  which  par- 
ticular judgment  must  necessarily  depend.  Of 
course,  such  determination  should  be  result  of 
prudent,  cautious  examination;  but  in  proper 
case,  court  may  act  on  assumption  that  there 
is  no  evidence  in  respect  to  particular  issue 
and  grant  nonsuit  or  advise  an  acquittal,  or 
frame  its  charge  to  jury  without  reference  to 
existence  of  facts  ai  to  which  lio  evidence  has 
been  produced.  In  such  cases,  court  cannot^ 
''state  testimony,"  for  there  is  none  to  state.-— 
People  vs.  Welch,  49  Cal.  174,  181. 
See  pars.  67-69  this  note. 

154.  Reversal  not  graated  where  ■— nmytlom 
mot  prcjadleial« — ^Where  no  other  conclusion 
could  be  arrived  at  upon  evidence  than  that 
assumed  by  court  in  its  instruction,  error  will 
not  be  sufficient  to  justify  reversal.— Pico  vs. 
Stevens.   18  CaL  S76,  878. 

See  pars.   120-124    this   note. 

156.  Where,  in  view  of  admissions  and  con- 
dition of  evidence  in  case,  assumption  of  fact 
In  instruction,  if  not  fully  warranted,  Is  not 
productive  of  any  injury.  It  is  not  ground  for 
reversal  of  Judgment— Bradley  vs.  Lee,  88  CaL 
362,  867. 

15«.     Statemeats     vevely     lilastrattTe,     moit 

•rreBcoaa.— Instructions  which  are  apparently 
Intended  merely  as  illustrations  and  not  as 
facts  proved  in  case  are  not  erroneous,  even 
though  they  are  in  form  statement  of  infer- 
ences or  conclusions  of  fact  from  other  facts 
stated  and  assumed  to  exist,  but  not  purport- 
ing to  be  facts  of  case.  They  should  not  be 
given,  but  do  not  constitute  error  warranting 
reversal  where  they  are  accompanied  by  proper 
instruction  submitting  essential  facts  to  Jury 
in  such  manner  that  jury  cannQ(jb  be  misled.— 
People  vs.  Slater,  119  Cal.  620,  622,  628,  61  Paa 
Rep.  967. 

Coart  has  Hght  te  teu  Jair  that  there  had 
been  rrldene*  ottered  '^eadlag"  to  show  Ul- 
wlll  between  defendant  charged  with  murder 
and  deceased,  and  threats  by  the  former  against 
latter,  where  there  is  some  evidence  that  has 
that  tendency,  and  where  court  makes  state- 
ment clearly  for  the  purpose  of  warning  jury 
against  attaching  much  Importance  to  such 
evidence.  Defendant  cannot  be  prejudiced  by 
such  charge. — People  vs.  Neary,  104  Cal.  878, 
878.  87  Pac  Rep.  948. 

UL     CREDIBUJTT  OP  WITNESSBa 

157.  CRBDIBlIilTY  OF  WITlfBSSRS  IS  POR 
JURY. — Credit  to  be  given  testimony  of  every 
witness,  defendant  and  all  others;  is  matter 
for  Jury  alone — and  matter  with  which  court 
has  nothing  to  do.  It  Is  matter  of  fact  and 
not  matter  of  law.— Wing  Chung  vs.  Los 
Angeles,  47  CaL  581,  685;  People  vs.  Messer- 
smith,  61  CaL  246,  248;  People  vs.  Clark,  84 
CaL  578,  576,  24  Pao.  Rep.  813;  People  vs. 
Cessna,  90  Cal.  881,  388,  27  Pac.  Rep.  800; 
People  vs.  Freeman,  92  CaL  859,  365,  28  Paa 
Rep.  261;  People  vs.  Wessei;  98  Cal.  862,  858, 
83  Pac.  Rep.  216;  People  vs.  Hawes,  98  CaL 
648,  652,  88  Pae.  Rep.  791;  People  vs.  Durrant, 
116  Cal.  179,  200,  48  Pac.  Rep.  75;  People  vs. 
Winters,  125  CaL  826,  829,  830,  57  ^ao.  Rep. 
1067. 


As  to  Jary  belag  ezeloalve  Judges  of  ercdl- 
hiUty  of  wltAeae,  see  ante  9 1847  and  note; 
also  notes  72  Am.  Dec.  546,  548;  76  Am.  Dec 
66;  81  Am.  Deo.  268;  86  Am.  Dec  327-330;  14 
Am.  St.  Rep.  44«  46-48. 

158.  Credibility  of  any  and  all  statements 
of  witness  is  matter  for  jury,  and  court  should 
not  interfere  with  their  province  in  this  re- 
spect. It  does  not  f 611ow  because  witness  im- 
peached, or  not  impeached,  is  supported,  in 
some  degree,  or  in  some  portions  of  his  evi- 
dence by  other  witnesses,  that  jury  are  bound* 
as  Hdatter  of  law,  to  believe  everything  he  ^ays.  \ 
Many  things  may  characterize  a  cause  or  testi-  l 
iht^ny  of  witness  which  deny  or  impair  credit 
of  his  assertions;  alid  jury  should  be  left  free 
to  pass  upon  all  circumstances  and  considera- 
tions In  connection  with  his  testimony  and 
assign  to  his  statements  their  true  weight  and 
value  as  pro'^ed.  A  witness  may  be  supported 
In  particular  part  of  his  testimony,  and  thus 
supported,  jury  may  believe  that  par^  while 
In  other  respects,  they  think  him  altogether 
incMdlble.— People  vs.  Eckert,  16  Cal.  Ill,  112, 
118. 

159.  Judge  shbuld  not  express  his  opinion 
before  jury  as  to  character  or  credibility  of 
witness,  as,  for  instance,  that  "she  is  most  re- 
spectable woman  In  his  neighborhood."  Such 
remark  made  during  course  of  cross-examina- 
tion, when  Inquiries  were  being  made  respect- 
ing her  residence  and  business,  is  Irregular,  ^ 
and  if  testimony  of  such  witness  is  material,  : 
such  conduct  would  authorize  reversal  of 
judgment.  From  high  authoritative  position  of 
Judge  presiding  at  trial  before  lury,  his  in- 
fluence with  them  is  of  vast  extent,  and  he  has 
it  in  his  power  by  words  or  actions,  or  both, 
to  materially  prejudice  rights  and  interests  of 
one  or  the  other  of  parties.  By  words  or  con- 
duct, he  may  on  one  hand  support  character 
or  testimony  of  witness,  or  on  the  other,  may 
destroy  the  same,  in  estimation  of  Jury,  and 
thus  his  personal  and  official  influence  is  ex- 
erted to  unfair  advantage  of  one  of  parties, 
with  corresponding  detriment  to  other. — Mc- 
Minn  vs.  Whelan,  27  CaL  800,  301,  820. 

160.  The  following  Instruction  was  held  to 
be  an  invasfon  of  province  of  jury  as  it  very 
clearly  intimates  that  In  opinion  of  court 
witnesses  referred  to  had  been  unjustly  as- 
sailed, and  that  any  argument  against  their 
credibility,  based  upon  fact  that  they  were 
inmates  of  "theater?"  referred  to  was  not 
Justified:  "In  this  connection.  I  think  It  proper 
to  say  law  allows  and  licenses  this  class  of 
theater.  It  allows  and  licenses  sale  of  liquor 
therein*  While  this  state  of  things  exists  it 
Is  submlttsd  whether,  by  mere  keeping  of  such 
place.  It  Is  Justifiable  to  charge  its  Inmates 
with  want  pf  veracity,  unless  accompanied  by 
other  prool"— People  vs.  Wallace,  89  Cal.  168, 
167.  168,  26  Pac  Rep.  650. 

161.  Trial  court,  after  inlitructing  jury  that 
testimony  of  prosecuting  witness  must  be 
taken  as  true^  unless  disproved,  added:  "On 
the  other  side,  leading  witness,  defendant,  and 
others  with  him  testified  that  they  started 
somewhere  from  center  of  city  on  an  invita- 
tion to  go  to  cabin  and  get  some  beer.  They 
went  over  there.  It  is  for  you  to  consider  prob- 
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ability  of  story  of  seven  or  eight  men  collected 
tosrether  in  a  cabin,  drlnkiner  and  sramblincr 
for  threepence  a  bit,  and  whether  they 
gambled  there  up  to  11  or  12  o'clock.  That 
is  matter  for  your  consideration  as  to  prob- 
ability of  their  story."  These  instructions 
provided  different  rule  for  considering  testi- 
,  mony  of  defendant  from  that  applied  to  prose- 
I  cuting  wltnesst  and  were  an  invasion  of 
province  or  right  of  Jury  to  determine  cred- 
ibility of  witnesses. — People  vs.  Murray,  86  CaL 
'   31,  35,  24  Pac.  Rep.  80^1. 

162.  Statement  of  Judge  concerning  defend- 
.  ant's   witnesses,    in   his    charge   to   Jury,    that 

"you  may  consider  probability  of  this  class 
of  witnesses  of  telling  the  truth,"  is  prejudicial 
error  where  by  words  "this  class"  court  evi- 
dently conveys  idea  to  Jury  that  it  was  dis- 
reputable class  (men  and  women  frequenting 
saloons  of  Barbary  Coast  of  San  Francisco), 
probabilities  of  whose  testimony  they  were 
to  weigh,  while  nothing  was  said  to  throw  any 
discredit  upon  prosecuting  witness. — People  vs. 
Christensen,  86  Cal.  568,  672,  574,  24  Pac.  Rep. 
888. 

163.  Remark  in  instruction  that  in  '*the  testi- 
mony there  can  be  no  misunderstanding  with 
regard  to"  is  not  a  fatal  error,  where  appellant 
does  not  suggest  that  there  was  any  doubt  as 
to  meaning  conveyed  by  statements  of  several 
witnesses.  It  is  merely  declaration  that  words 
and  meaning  of  witnesses  are  clear  and  un- 
ambiguous. Credit  to  be  extended  to  testimony 
of  each  is  left  with  Jurors.— People  vs.  Perry, 
65  Cal.  568,  569,  4  Pac.  Rep.  572. 

164.  It  is  proper  for  court  to  instruct  Jury, 
where  defendant  in  criminal  prosecution  has 
been  impeached  as  witness,  that  "the  char- 
acter of  defendant  in  this  case  is  presumed 
to  be  good  in  traits  Involved  in  crime  with 
which  he  is  charged,  and  any  proof  offered  In 
regard  to  his  general  reputation  only  goes  to 
his  credibility  as  witness  and  not  otherwise." — 
People  vs.  Mayes,  113  Cal.  618,  628,  624,  45  Pac 
Rep.  860. 

165.  Accomplice.— Rule  that  Jury  are  exclu- 
sive Judges  of  credibility  of  witness  applies  to 
testimony  of  an  accomplice.— People  vs.  Gibson, 
53  Cal.  601.  602. 

166.  Impeached  witness. — Jurors  must  be 
left  to  determine  for  themselves  whether  an 
attack  upon  credibility  or  truthfulness  of  wit- 
ness is  sustained  by  facts  before  them,  and 
whether  an  argument,  addressed  to  them  for 
purpose  of  convincing  their  Judgment  upon 
point,  is  one  which  ought,  In  fairness  and 
Justice,    to   have   been    urged;    and    no   matter 

!  how  flimsy,  unreasonable,  or  unjust  such  at- 
!  tack  may  appear  to  him.  Judge  is  not  allowed, 
in  his  charge,  to  oppose  weight  of  his  opinion 
against  argument  of  counsel  as  to  credibility 
of  witnesses,  but  must  leave  whole  matter  to 
be  disposed  of  by  good  sense  of  Jury.— People 
vs.  Wallace,  89  Cal.  158.  168.  26  Pac.  Rep.  €50. 

167.  It  is  erroneous  for  court  to  charge 
Jury  that  former  conviction  necessarily  and 
as  matter  of  law  deprives  particular  witness 
of  any  portion  of  credit  presumptively  due  to 
testimony  of  witness.  Although  effort  may 
have  been  made  to  impeach  witness,  it  remains 
for    Jury    to    determine    whether    witness    has 


told  truth  in  case.— People  ts.  McLane,  60  Cal. 
412.  413. 

168.  It  is  not  error  to  Instruct  Jury  that 
they  are  not  to  arbitrarily  reject  testimony  of 
convict  witnesses  simply  because  they  are  con- 
victs, but  that  their  testimony  should  be  con- 
sidered and  weighed  in  accordance  with  rules 
of  evidence.— People  vs.  Putman,  129  CaL  258, 
262,  61  Pac.  Rep;  961. 

16fk  Jury  may  b«  dlreeted  to  eoasider  char^ 
acter,  condaet^  etc^  of  witneBses. — ^The  follow- 
ing instruction  as  to  credibility  of  witnesses 
wcuB  held  correct:  "In  determining  credibility 
of  witnesses  you  can  take  into  consideration 
their  interest  in  controversy;  their  appearance 
and  deportment  on  witness-stand;  probability 
of  truth  of  their  statements,  when  compared 
with  other  evidence  adduced;  their  friendly  or 
hostile  feelings  toward  party  they  are  testify- 
ing for  or  against:  how  far  they  are  con- 
tradicted; whether  or  not  they  have  been  em- 
ployed for  consideration  to  testify  falsely,  and 
how  far  they  contradict  themselves,  as  well  as 
their  means  of  knowledge."  Owing  to  im- 
possibility of  framing  rules  adapted  to  every 
case,  by  which  to  test  truthfulness  of  state- 
ments made  by  witnesses,  law  authorizes 
Jurors  to  examine  and  appreciate  their  cred- 
ibility according  to  their  best  knowledge  and 
observation  of  laws  governing  human  action.— 
Clark  vs.  Reese,  36  Cal.  89,  93,  97. 

170.  To  a  requested  instruction  reading: 
"Every  witness,  defendant  included  (if  called 
as  witness).  Is  presumed  to  apeak  truth,  and 
Jury  are  bound  to  remember  such  presumption 
in  determining  facts  submitted  to  them  for 
their  consideration,"  trial  court  added:  "But 
this  presumption  is  disputable  one.  and  Is  not 
conclusive  upon  you.  You  are  sole  and  ex- 
clusive Judges  of  credibility  of  witnesses,  and 
of  weight  to  be  given  to  testimony  of  each. 
In  determining  weight  of  testimony,  you  have 
the  right  to  take  into  consideration  interest, 
if  any.  which  witness  may  have  in  result  of 
trial,  his  conduct  on  the  stand,  his  general  ap- 
pearance, and  demeanor  before  you.  and 
whether  or  not  it  is  such  as  convinces  you  that 
he  is  speaking  truth  or  otherwise."  This  in- 
struction, as  amended,  was  approved  by  su- 
preme court. — People  vs.  Dolan,  96  CaL  316,  320, 
81  Pac.  Rep.  107. 

As  to  presamptloB  that  witacsa  speaks  trath, 
see  ante  5  1847  and  note. 

171.  Instruction  in  which  Jury  are  told  that 
they  are  the  exclusive  Judges  of  evidence,  and 
of  credibility  of  witnesses,  and  of  weight  to 
be  given  to  their  testimony,  and  that  as  such 
judges  of  evidence  they  "may  consider  char- 
acter and  appearance  of  witnesses,  consistency 
and  reasonableness  of  their  statements;  inter- 
est, if  any,  they  may  feel  in  the  case,  and  from 
these  and  such  reasons  may  Judge  and  deter- 
mine as  to  credibility,  weight,  effect,  and 
sufficiency  of  such  testimony,"  does  not  invade 
prerogative  of  Jury  as  Judges  of  evidence.  It 
does  not  fall  within  rule  in  People  vs.  Van 
Ewan,  where  instruction  was  held  erroneous 
because  pointing  to  testimony  of  particular 
witness.— People  vs.  Waysman,  1  CaL  App.  246, 
260,   81  Pac.  Rep.   1087. 

172.  Sections  1847,  2051,  2052  ante,  and  above 
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section  embody  all  that  Is  ne6e88ary  for  court  to 
aay  for  enlightenment  of  Jury  upon  matter  of 
credibility  of  witnesses.— People  vs.  Chadwick, 
143   Cal.   116,   127,   76   Pac.   Rep.   884. 

17Si     Same — Appearance  of  wltaes«« — The  law 

says  that  presumption  of  truth-telUnff  may  be 
repelled  by  manner  In  which  witness  testifies, 
toerether  with  character  of  his  testimony. 
Appearance  of  witness  upon  stand  Is  but  one 
of  elements  grolngr  to  make  up  manner  In  which 
he  testifies,  and  to  limit  Jury  In  welshing  evi- 
dence to  appearance  alone,  and  to  charsre  them 
that  appearance  of  witness  alone  is  to  srovern 
them.  Is  error.— Porles  vs.  American  L.  &  P. 
Co..  141  Cal.  610,  613,  76  Pac.  Rep.  164. 

174.  Same  —  Coastitntlonal  limitation.— Nei- 
ther constitution  nor  statute  prohibits  an 
instruction  as  to  credibility  of  witnesses. 
Rule  as  laid  down  In  People  vs.  Cronin,  34  CaL 
191,  204.  under  constitution  of  1849.  was  not 
changed  by  adoption  of  this  code  and  constitu- 
tion of  1879.— People  vs.  Hitchcock.  104  Cal.  482, 
485,  486,  38  Pac  Rep.  198.  See  People  vs. 
O'Brien.  96  Cal.  171,  181,  182,  81  Pac.  Rep.  46. 

176.  Court  has,  in  other  cases,  discoun- 
tenanced practice  of  chargrlng  Jury  as  to  credi- 
bility of  witness,  and  intimated  that,  if  ques- 
tion were  an  open  one.  it  would  feel  constrained 
to  hold  that  any  instruction  at  all  as  to 
credibility  of  any  witness,  or  weight  to  be 
given  to  his  testimony,  is  violative  of  fi  19  of 
art.  VI  of  constitution  which  provides  that 
Judges  shall  not  charge  Jurors  with  respect  to 
matters  of  fact,  and  9  1847  ante  which,  refer- 
ring to  witness,  provides  that  "Jury  are  exclu- 
sive Judges  of  his  credibility";  but  has  felt 
compelledf,  reluctantly,  to  follow  earlier  cases, 
j   —People  vs.  Murray.  86  Cal.  31.  36.  36,  24  Pac. 


Rep.  802;  People  vs.  Van  Ewan.  Ill  Cal.  144. 
146,  48  Pac.  Rep.  620;  People  vs.  Newcomer,  118 
Cal.  263,  268,  269,  60  Pac  Rep.  406;  People  vs. 
Dobbins,  138  Cal.  694,  698,  72  Pac.  Rep.  339, 

176.  An  instruction  regarding  credibility  of 
witness  which  Is  not  limited  within  strictest 
lines  and  confined  to  such  instructions  as  have 
been  previously  approved  would  be  considered 
as  ground  for  reversal. — People  vs.  Hertz.  105 
Cal.  660,  663.  39  Pac.  Rep.  32;  People  vs.  Shat- 
tuck,  109  Cal.  673,  681.  42  Pac.  Rep.  815;  People 
vs.  Van  Ewan,  111  Cal.  144,  168,  48  Pac.  Rep. 
520. 

See  par.  193  this  note. 

177.  Same  —  Intelligence      of      'Witness. — In 

enumerating  circumstances  or  facts  that  may 
surround  witness  in  testifying,  trial  court 
stated  that  Jury  might  scrutinize  not  only  his 
manner  while  on  stand,  his  relation  to  case, 
and  other  facts,  but  also  "his  degree  of  in- 
telligence." This  was  assigned  as  error,  but 
It  was  held  that  court  is  not  limited  to  cir- 
cumstances enumerated  in  9 1847  ante.  In- 
telligence of  witness  may  be  taken  into  con- 
sideration as  having  some  bearing  upon  amount 
of  credence  to  be  given  his  testimony.  To 
what- extent  relative  amount  of  Intelligence  of 
witnesses  should  influence  minds  of  Jury  as 
to  any  particular  fact  testified  to  is  for  Jury 
to  determine.— People  vs.  Miles,  143  Cal.  636, 
688,  77  Pac.  Rep.  666. 

178.  Same— Interest  and  bias  of  wltncas.— It 
is  not  error  to  instruct  Jury  that  presumption 


that  witness  will  speak  truth  may  be  repelled 
by  proof  of  his  interest  of  bias.  It  amounts 
only  to  telling  them  that  interest  and  bias  may 
be  considered  by  them  in  weighing  testimony, 
aa  undoubtedly  may  be  done. — People  vs. 
Amaya,  134  Cal.  681,  540,  66  Pac.  Rep.  794. 

179.  Same  —  Purpose  of  eonslderlng  char- 
acter,  etc.,  limited.— Following  instruction  was 
held  to  be  erroneous  when  given  in  proceed- 
ing against  police  officer  for  accepting  bribe, 
for  reason  that  language  used  was  susceptible 
of  interpretation  by  Jury  that  they  could  infer 
that  certain  witnesses  of  people  would  be 
likely  to  approach  an  officer  with  bribe,  from 
fact  that  they  were  persons  of  bad  character; 
and  that  from  such  probability  of  conduct  on 
part  of  these  witnesses,  Jury  could  draw  fur- 
ther inference  of  defendant's  guilt  as  charged: 
"It  is  proper  for  Jury  to  take  into  considera- 
tion character,  vocation,  and  profession  of  wit- 
nesses, as  well  as  their  appearance  upon  the 
stand,  for  two  purposes:  One  is  In  considera- 
tion of  their  credibility  as  witnesses;  and  sec- 
ondly, where  witnesses  are  shown  to  have 
been  active  parties  to  transaction  that  is 
subject  of  inquiry,  you  can  consider  their  char- 
acter, their  profession,  and  vocation,  in  Judg- 
ing of  probability  of  their  being  parties  to 
such  transaction  as  has  been  detailed;  you 
can  Judge  whether  these  parties  would  have 
been  likely  to  offer  a  bribe  to  an  officer,  and 
in  determining  that  as  a  fact,  you  can  Judge 
of  character  of  party  who,  it  is  alleged,  made 
that  approach." — People  vs.  Edson,  68  Cal.  549, 
560,   10   Pac.   Rep.    192. 

180.  Same — ^Relation   of   wrttneum   to   party.— 

In  case  where  daughters  of  defendant  were  Im- 
portant witnesses  in  her  behalf,  court  gave 
following  instruction  to  Jury  bearing  upon 
their  credibility:  "In  Judging  of  credibility 
of  witnesses.  I  know  that  gentlemen  of  your 
intelligence  need  not  be  told  that  you  are  to 
look  to  the  witness  himself  or  herself,  ob- 
serve their  method  of  testifying,  see  what  their 
motive  is,  if  they  have  any  In  the  case;  in 
this  connection  you  have  heard  testimony  of 
parties  near  akin  or  related  to  accused 
woman.  Now,  of  course,  as  men  of  common 
sense,  you  must  recognize  interest  that  they 
certainly  feel  in  outcome  of  this  case,  and 
you  certainly  would  comprehend  that  they 
would  not  say  anything  unfavorable  to  her 
that  they  could  well  avoid  saying,  or  prop- 
erly avoid,  and  that  they  certainly  would  not 
take  trouble  to  volunteer  anything  against 
her  case."  This  instruction  was  held  to  be 
erroneous.  While  supreme  court  has  often 
sustained  instructions  to  effect  that  Jury  in 
weighing  testimony  of  defendant  are  Justified 
in  taking  into  consideration  his  peculiar 
situation  and  relationship  to  case,  and  grave 
consequences  to  him  dependent  upon  verdict 
of  Jury,  still  court  has  never  gone  to  length 
of  holding  that  such  an  Instruction  would  be 
proper  applied  to  relatives  of  defendant.  If 
rule  is  to  be  extended  beyond  defendant,  and 
to  include  relatives  of  defendant,  there  is  no 
reason  why  it  should  not  apply  equally  to  the 
friends  of  defendant  The  result  would  be 
that  evidence  offered  in  defendant's  behalf  in 
many  cases  would  be  so  distrusted  and  sus- 
plcioned  as  to  go  to  Jury  handicapped  out  of 
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all  practical  usefulness. — People  vs.  Hertz,  105 
Cat.  660,  663,  39  Pac.  Rep.  32;  People  vs. 
Shattuck,  109  Cal.  673,  681,  42  Pac.  Rep. 
315. 

181.  Compare!  It  is  perfectly  proper  for 
court,  where  a  son  testifies  In  behalf  of  father, 
to  admit  evidence  to  Jury  of  their  relationship 
and  alludinfiT  to  such  fact  as  being  in  evi- 
dence, to  charge  Jury  that  they  may  consult 
their  general  knowledge  and  experience  in 
life  as  to  whether  or  not  son  would  perhaps 
be  apt  to  favor  his  father  in  giving  his  testi- 
mony, and  the  like,  this  being  in  nature  of  an 
observation  upon  witness  and  his  relationship 
to  the  accused.— People  vs.  Wong  Ah  Foo,  69 
Cal.    180,   183,   10   Pac.   Rep.   375. 

182.  A  trial  court  instructed  Jury  as  fol- 
lows: "In  this  case  Maud  and  Cora  Parsons, 
nieces  of  defendant,  have  been  examined  as 
witnesses  in  behalf  of  defense.  This  is  their 
right.  It  is  proper,  however,  for  Jury  to 'bear 
in  mind  relationship  between  them  and  de- 
fendant, and  manner  in  which  they  may  be 
interested  by  your  verdict,  and  very  grave 
Interest  they  must  feel  in  it;  and  it  is  proper 
for  Jury  to  consider  whether  their  position 
and  interest  may  not  afCect  their  credibility 
or  color  their  testimony."  By  that  Instruo- 
tlon.  court  simply  Informed  Jury  of  certain 
facts  and  circumstances  in  case  before  them, 
which  they  would,  perhaps,  as  men  of  or- 
dinary observation,  have  been  bound  to  know, 
and  this  was  within  proper  latitude  of  observa- 
tion from  .  court  in  its  charge  to  the  Jury. — 
People  vs.  Bush,  71  Cal.  602,  607,  12  Pac.  Rep. 
781. 

188.  Same — Singling  ont  particular  witness, 
objectionable. — Instruction  is  objectionable 
which  singles  out  particular  witness  and  calls 
special  attention  of  Jury  to  him  and  his  testi- 
mony, and  Instructs  Jury  to  consider  circum- 
stances under  which  he  testified  and  manner 
in  which  he  gave  his  testimony. — People  vs. 
Gordan,    103    Cal.    668,    576,    87    Pac   Rep.    634. 

184.  Instruction  by  which  court  simply  in- 
forms Jury  that  as  to  any  witness  they  might 
take  into  consideration  his  manner,  relation 
to  controversy,  etc.,  does  not  call  attention  of 
Jury  to  particular  witness  or  class  of  wit- 
nesses. It  only  states  to  Jury  facts  already 
within  their  knowledge  as  men  of  common 
sense.— People  vs.  Jailles,  146  CaL  301,  807, 
79  Pac.  Rep.  966. 

Compare  I  Court  may  single  out  particular 
witness  and  charge  Jury  as  to  his  credibility. 
It  seldom  happens  that  exigencies  of  a  case 
bring  in  question  credibility  of  all  witnesses, 
and  when  they  do  not,  there  can  be  no  reason 
why  charge  upon  that  subject  should  be  made 
so  general  as  to  embrace  them  all.  Judge 
should  confine  his  charge  to  those  whose 
credibility  has  been  assailed  by  counsel  or  is 
clouded  by  circumstances  of  case. — People  vs. 
Cronin,   84   Cal.   191,   204,  205. 

186.  Same — Same — Credtblltty  of  defendant 
where  a  witness.— Court  not  In  every  case. re- 
quired to  instruct  Jury  In  rules  of  law  by 
which  such  testimony  is  weighed  and  Its 
credibility  tested;  it  is  only  when  there  is 
something  peculiar  in  testimony  itself,  or  In 
the    manner   of   giving  it,    or   in    the   circum- 


stances surrounding  case,  that  court  is  required 
to  Instruct  Jury  in  this  regard.— People  va 
Rodundo,   44   Cal.   538,   640. 

It  is  better  practice  to  give  no  Instruction 
as  to  credibility  of  defendant  aa  witness  in 
his  own  behalf. — People  vs.  Van  Bwan.  Ill 
Cal.  144,  149,  43  Pac  Rep.  620. 

18<r.  Same — Same — Same — Caatlonary  ehaige 
coneeming  defendant  as  witneas. — ^Following 
charge  concerning  credibility  of  defendant  in 
criminal  proceeding  as  witness  has  been  ap- 
proved: "Defendant  has  offered  himself  as 
witness  in  his  own  behalf  on  this  trial,  and  In 
considering  weight  and  effect  to  be  given  his 
evidence,  in  addition  to  noticing  his  manner. 
and  probability  of  his  statements  taken  in  con- 
nection with  evidence  in  cause,  you  should 
consider  his  relation  and  situation  under 
which  he  gives  his  testimony,  consequences  to 
him  relating  ffom  result  of  this  trial,  and  all 
inducements  and  temptations  which  would  or- 
dinarily influence  person  In  his  situation. 
You  should  carefully  determine  amount  of 
credibility  to  which  his  evidence  Is  entitled; 
If  convincing  and  carrying  with  it  a  belief  In 
Its  truth,  act  upon  It:  If  not,  you  have  a  right 
to  reject  it."— People  vs.  Cronin,  84  Cal.  191, 
204,  206;  People  vs.  Morrow,  60  CaL  142,  147; 
People  vs.  Nichols,  62  Cal.  6U,  621,  622;  People 
vs.  O'Neal.  67  Cal.  878,  7  Pac.  Rep.  790; 
People  vs.  Wheeler,  66  Cal.  77,  78,  2  Pac  Rep. 
892;  Scheerer  vs.  Edgar,  67  Cal.  377,  878,  7 
Pac.  Rep.  760;  People  vs.  Knapp,  71  Cal.  1,  10. 
11  Pac  Rep.  798;  People  v».  Faulke.  96  CaL 
17,  20,  80  Pac.  Rep.  837;  People  vs.  O'Brien,  96 
Cal.  171,  181,  31  Pac  Rep.  45;  People  vs. 
Fehrenbacb,  102  CaL  894,  402,  36  Pac  Rep.  678; 
People  vs.  Anderson,  106  CaL  82,  8$,  38  Pac 
Rep.  618;  People  vs.  Jallles,  146  Cal.  801,  806, 
79  Pac  Rep.  966. 

187.  It  is  not  error  for  court  to  Instruct 
Jury  that  defendant  in  criminal  case  In  testi- 
fying occupies  different  relation  to  case  from 
that  of  other  witnesses,  where  portion  of  in- 
struction following  such  statement  declares  ex- 
pressly wherein  defendant  occupies  different 
relation  to  case  from  other  witnesses,  and  to 
what  extent  that  relation  might  be  considered 
In  weighing  defendant's  evidence,  such  portion 
being  usual  instruction  given  upon  this  sub- 
ject.—People  vs.  Wheeler,  69  CaL  77.  78,  I 
Pac.  Rep.  892;  People  vs.  CowglH,  93  CaL  597. 
698,  29  Pac.  Rep.  228;  People  vs.  Curry,  IDS 
Cal.  648.  649,  87  Pac.  Rep.  60S. 

188.  Cautionary  instructions  as  to  testimony 
of  defendant  given  in  his  own  bohalf,  in  effect 
the  same  as  Instructions  given  in  case  of 
People  vs.  Cronin  are  not  Injurious.  Such 
Instruction  only  undertakes  to  lay  down  for 
flTuldance  of  Jury  matter  they  would  be  apt 
to  know  about  and  act  upon  without  any  in- 
struction.>-People  vs.  Tlbbs,  148  CaL  100,  108, 
76  Pac  Rep.  904. 

189.  Following  Instmetion  was  approved: 
"Defendant  has  been  examined  as  a  witness  in 
his  own  behalf.  This  it  Is  his  right  to  be^ 
and  Jury  will  consider  his  testimony  as  they 
will  that  of  any  other  witness  sjcarained  be« 
fore  you.  It  is  proper,  however,  for  Jury  to 
bear  In  mind  situation  of  defendant,  the  man- 
ner in  which  he  may  be  affected  by  srour  ver- 
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diet,  and  very  irrave  interest  he  must  feel  in 
It;    and    It    Is    proper    for    Jury    to    consider 
whether    this    position    and    interest    may    not 
affect   his  credibility  and  color  his  testimony 
but  you  are  to  wel«h  it  fairly,  and  give  it  such 
credit    as    you    think    it    ouarht    to    receive" 
Jury   could   not   and   ougrht   not   to  close   their 
eyes    to    uncontrovertible   fact    that   defendant 
was  on  trial  for  criminal  offense,  and  If  con- 
victed    was    to    be    subjected    to    punishment. 
They    were    not    instructed    to    discredit    his 
testimony    because    of   such    facts,    but    to    in- 
quire whether  they  induced  him  to  "color"  his 
statements.     They  were. not  instructed  to  treat 
defendant's  testimony  difTerently  from  that  of 
any  other  witness,  but  were  told  that  it  was 
their  duty  to  consider  it  fairly,  and  to  ^ive  it 
such    credit   as   it   deserved;   and   in   weighing 
It  to  consider  undisputed  circumstances  which 
mlerht    tend    to   aflFect    his    credibility   as    they 
would    consider    circumstances,    proof,    or    un- 
controverted    facts   which   migrht   afTect   credi- 
bility of  any  other  witness.— People  vs.  Knapp, 
71   Cal.   1.   10,  11,  11  Pac.  Rep.  793;  People  vs. 
Hitchcock,   104   Cal.   482.  485,  486.  38  Pac.   Rep. 
198;    People   vs.   Wells,    146   Cal.    138,    141.    142, 
78    Pac.    Rep.    470. 

190.  An  instruction  ^  readinfr:  "You  should 
carefully  determine  amount  of  credibility  to 
which  their  evidence  is  entitled.  If  convinc- 
ing and  carrylngr  with  it  belief  in  its  truth. 
act  upon  It;  if  not,  you  have  rlfirht  to  reject 
It,"  was  held  to  be  correct.  In  first  clause. 
Jury  were  told  that  It  was  their  duty  to  care- 
fully determine  credibility  to  which  evidence 
referred  to  is  entitled.  Last  clause  amounts  to 
this:  If  upon  examination  of  evidence,  in  all 
its  bearln^rs  and  in  relation  to  and  in  connec- 

;  tlon  with  other  evidence  In  cause,  you  should 
'  find  It  to  be  unworthy  of  credit,  and  false  and 
untrue,  you  have  right  to  reject  It  from  your 
consideration  altogether.  Evidence  that  is 
false  and  untrue  cannot  create  reasonable 
doubt— People  vs.  Ching  Hlng  Chang.  74  Cal. 
389.  396.  16  Pac.  Rep.  201. 

191.  Following  instruction  was  held  not  to 
be  prejudicial  to  defendant:  "In  considering 
weight  and  efTect  to  be  given  to  evidence  of 
defendant,  you  may  consider  his  manner,  and 
probability  of  his  statements,  taken  in  con- 
nection with  all  evidence  In  case,  and  if  con- 
vincing and  carrying  with  it  belief  in  Its 
truth,,  act  upon  It;  If  not,  you  have  right  to 
reject  It.  But  this  does  not  mean  that  you 
have  right  to  arbitrarily  reject  it.  And  in 
Judging  of  defendant  who  has  testified  before 
you,  you  are  In  duty  bound  to  presume  that 
he  has  spoken  truth,  and  unless  that  presump- 
tion has  been  legally  repelled,  his  evidence  is 
entitled  to  full  credit."— People  vs.  Hill,  1  Cal. 
App.    414,  417,   418,   82  Pac.  Rep.  398. 

192.  There  is  no  error  by  reason  of  court's 
refusal  to  give  following  instruction:  "De- 
fendant has  ofTered  himself  as  witness  and 
has  taken  stand  as  such  in  his  own  behalf. 
This  is  his  legal  right,  and  you  are  not  per- 
mitted under  the  law  to  discredit  or  reject  his 
testimony  simply  on  ground  that  he  Is  ac- 
cused and  on  trial  on  criminal  charge." 
Such  Instruction  would  be  upon  matter  of 
fact.— People  vs.  Winters,  126  Cal.  325,  329,  380. 
67  Pac.  Rep.  1067. 


A«  tQ  detendjuit  la  crlaUaml 
agaiiwt  himself;  see  KBRR'S  PIBN.  OODB  9  f 8ft 

and  note. 

1S8.     Same— Same— Same— Critloiam    ^    aaeh 

iastmetlaBa.—Instructlon  that  the  Jury  may 
oonsider  defendant's  relation  to  case,  etc, 
received  its  first  sanction  from  court  acting 
under  constitution  which  had  no  such  inhibi- 
tions as  that  found  In  9  19  art  VI  of  constitu- 
tion, and  never  ought  to  have  been  approved 
in  this  state;  but  as  provision  of  constitution 
referred  to  is  same  as  that  of  constitution  of 
1849,  under  which  there  were  decisions  hold- 
ing it  was  not  error  to  so  charge  jury,  con- 
struction which  was  placed  upon  it  by  those 
decisions  has  become  part  of  provision  itself, 
and  court  is  not  at  liberty  to  depart  from  It. 
A  slight  change  in  phraseology  of  instruction, 
however,  is  liable  to  be  construed  as  going 
beyond  limits  of  what  has  been  approved  and 
it  would  be  safer  course,  and  one  which  would 
work  no  injustice  to  people,  if  It  were  entirely 
omitted  from  Instruction  asked  and  given  on 
behalf  of  prosecution. — People  vs.  O'Brien.  96 
Cal.  171,  181,  182.  81  Pac.  Rep.  45;  People  va. 
Van  Ewan.  Ill  Cal.  144.  149,  43  Pac.  Rep.  620; 
People  vs.  VereneseneckockockhofF,  129  CaL 
497,  504,  68  Pac.  Rep.  166;  62  Id.  111. 
See  par.  176  this  note. 

194.  If  courts  and  prosecuting  attorneys 
think  it  their  duty  to  have  an  Instruction  as 
to  credibility  of  defendant  testifying  in  his 
own  behalf,  they  should  be  careful  not  to  go 
further  In  that  direction  than  has  been  per- 
mitted by  previous  opinions  of  supreme  court. — 
People  vs.  Lang.  104  Cal.  363,  366,  37  Pac.  Rep. 
1031;  People  vs.  Hitchcock,  104  Cal.  482,  486, 
38  Pac.  Rep.  198.  See  People  vs.  Curry.  103 
Cal.   648.    649,   37   Pac.   Rep.    603. 

195.  Latter  part  of  instruction  following 
wording  of  that  In  Cronin  case  was  criticized 
by  two  Judges,  dissenting  on  gro.und  that 
"jury  were  told  substantially  not  to  act  upon 
defendant's  testimony,  unless  it  was  convinc- 
ing and  carried  with  It  belief  In  Its  truth. 
Such  instruction  as  to  testimony  of  any  other 
witness  would  not  have  been  upheld,  and  yet 
defendant  as  witness  In  his  own  behalf  Is 
entitled  to  same  right  as  any  other  witness  to 
have  his  testimony  weighed  and  considered 
by  jury  in  connection  with  facts  and  circum- 
stances of  case.  To  tell  jury  that  they  are 
not  to  act  at  all  upon  testimony  of  witness, 
unless  It  produces  conviction  in  their  minds.  Is 
to  take  away  from  them  all  discretion  of  judg- 
ing whether  part  of  testimony  may  be  true 
and  part  of  it  untrue,  or  how  far  any  of  it 
may  be  corroborated  by  any  other  testimony, 
or  by  facts  and  circumstances  of  case."  It 
is  duty  of  Jury  to  weigh  testimony,  and  If  any 
part  of  it  is  corroborated  by  other  credible 
wltfiesses,  it  is  entitled  to  due  consideration 
in  connection  with  probabilities  of  case.— 
People  vs.  Morrow,  60  Cal.  142.  147,  148, 
149. 

Where  the  language  used  by  court  is  such 
as  to  strongly  suggest  that  In  the  case  then 
before  them  defendant  testified  falsely,  or  to 
Intimate  that  such  Is  opinion  of  court,  the 
Judgment  cannot  stand. — People  vs.  Van  Ewan, 
111  Cal?  144,  152,  43  Pac.  Rep.  520. 
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ICNI.  Same — Same — Same — Erroneova  Iniitrac- 
tloaa,  Inatancea  of.— For  purpose,  not  of  Im- 
peaching', but  of  contradictinflT  defendant, 
prosecuting  attorney  asked  him  whether  It 
was  not  fact  that  upon  day  fixed  by  defendant 
in  his  direct  testimony  as  date  when  he  was 
working  for  his  father,  he  was  not  convicted 
and  serving:  term  of  imprisonment  for  petty 
larceny,  which  question  was  answered  af- 
firmatively. Court  instructed  Jury  as  follows: 
"Defendant  here  admits  that  he  has  been  con- 
victed of  petty  larceny.  As  to  how  much 
credit  such  man  is  entitled  Is  for  you  to  de- 
termine." This  instruction  could  be  under- 
stood In  no  other  way  than  as  statement  that 
in  opinion  of  court  such  a  man  as  defendant 
was  entitled  to  but  little  credit.  It  was 
based  on  fact  "ot  in  evidence  for  such  purpose, 
and  was  broad  inroad  into  province  of  Jury.-* 
People  vs.  Murray,  8«  Cal.  81,  84.  24   Pac.  Rep.  802. 

197.  Following  instruction  was  held  to 
transcend  proper  limitation  of  rule  as  to  in- 
struction concerning  credibility  of  defendant's 
testimony,  as  such  an  instruction  would  in- 
dicate to  Jury  that  court  was  of  opinion  that 
defendant  should  not  be  believed,  and  effect 
of  such  charge  on  ordinary  mind  would  be 
"that  defendant  might  possibly  be  believed, 
but  it  was  not  at  all  probable  that  he  would 
tell  truth  under  circumstances":  "In  looking 
at  his  testimony,  you  must  remember  it  is  the 
testimony  of  an  accused  man;  of  course,  he 
has  powerful  motive  to  swear  himself  out  of 
this  charge;  we  all  understand  that,  and  while 
you  are  not  to  disbelieve  him  merely  because 
he  is  in  that  situation,  still  you  will  not  shut 
your  eyes  to  fact  that  he  has  that  motive  and 
you  will  govern  yourselves  accordingly;  that 
is  to  say,  you  will  look  at  his  testimony  with 
light  of  that  fact;  you  may  believe  it  after 
all,  that  is  for  you,  as  I  said  before,  and  so 
it  is  with  any  other  witness;  law  invites  your 
attention  to  motives  of  witnesses." — People  va 
Lang,  104  Cal.  363,  867,  368.  87  Pac.  Rep.  1031. 

198.  Same — Same — Same— Undue  prominence 
to  anch  Inatractlona  la  error. — Where  instruc- 
tions proposed  by  defendant  are  unimpeachable 
In  point  of  law,  are  applicable,  and  are  not 
directed  to  credibility  of  defendant  as  witness, 
it  is  error  for  court  in  slvlng:  such  instruc- 
tions to  add  to  each  thereof  that  matters 
therein  referred  to  may  be  considered  by  Jury 
in  determining  credibility  of  defendant  as  wit- 
ness. It  deprives  defendant  of  Impartial  con- 
sideration to  which  his  defense  Is  entitled,  if 
his  testimony,  his  conduct,  and  his  acts  are 
singled  out  and  Jury  are  repeatedly  told  that 
they  must  be  regarded  in  determining  his 
credibility.  Such  course  also  detracts  from 
legitimate  force  of  proposed  instructions  and 
draws  attention  of  Jury  to  subject  entirely 
foreign  to  matter  of  law  sought  by  defendant 
to  be  presented.  Thus,  in  proposed  instruc- 
tion. Jury  were  charged  that  false  representa- 
tion of  defendant's  wealth  and  social  position, 
if  made  by  him.  and  concealment  of  fact  that 
he  had  been  previously  convicted  of  felony, 
were  not  sufficient  to  convict  defendant  and 
did  not  prove  any  element  of  crime  for  which 
he  was  then  on  trial  (forgery  of  telegram 
which  it  was  claimed  he  had  sent  for  pur- 
pose of  inducing  prosecuting  witness  to  con- 


sent   to    marriage    with    him).    To    this    trial 
court     added:      "In     this     connection,      court 
charges  you  that  if  you  find  such  facta  from 
evidence   in    case,    to    a   moral    certainty,    and 
beyond  a  reasonable  doubt.  It  is  your  duty  to 
consider    them    in    determining    credibility    of 
defendant    as    witness    herein."     And    to    pro- 
posed   instruction    in    regard    to    contract    of 
marriage,    "that    fraudulent    practice    in    re- 
spect   to    character,    fortune,    wealth,    or    the 
like,   is   not   a  crime   under   the   laws   of  this 
state,"    court    added    similar    instruction    that 
Jury   might  consider  such   fraud   in   determin- 
ing   credibility    of    witness.     To    proposed    in- 
struction   that    Jury    Is    not    permitted    to    in- 
dulge   in    any    presumptions    that    it    is    more 
probable   that   person   previously   convicted   of 
felony  will  commit  subsequent  crimes,   a   like 
caution   was   added,   and   to   proposed   instruc- 
tion   that    "defendant    is    on    trial    for    crime 
charged  In  information  and  for  no  other  crlma 
Law,    in    its    wisdom,    does    not    undertake    to 
regulate    moral   conduct   of   ita    subjects,    and 
even  if  you  find  that  defendant's  conduct  has 
been   very   reprehensible   morally,   still   if  you 
are  not  convinced  of  his  fuilt  beyond  reason- 
able  doubt   of   crime   charged   in   information, 
you  should  find  defendant  not  guilty,  no  mat- 
ter what  your  opinion  may  be  of  his  conduct 
otherwise,"     a    similar     caution     was     added. 
These   cautionary   instructions,    added   in    this 
manner,  were  held  to  be  prejudicial  and  suffi- 
cient ground  for  reversal  of  Judgment  of  con- 
viction.—People    vs.    Chadwick,    148    Cal.    94, 
122-124,  76  Pac.  Rep.  884. 

199.  For  instructions  held  as  not  "giving 
undue  prominence,  by  repetition,  to  impeach- 
ing instruction,"  see  record  of  People  va 
Kelly,  146  Cal.  119,  128.  79  Paa   Rep.  846. 

As  to  Inatractlona  slvlnar  nndne  prominence 
to  portlona  of  evldenee,  see  note  72  Am.  Dec. 
548,  549. 

aoo.     Same — Same — ^Expert     wltneaaea,     ean- 
tlonary   Inatractlona   aa   to. — Neither   this   sec- 
tion nor 'any  part  of  this  code  authorizes  giv- 
ing   of   cautionary    instructions    as    to    expert 
testimony.      Supreme   court   of   this   state  has 
held,   where  it   was  objected  that  an   instruc- 
tion  of   this   character  was  improperly  given, 
that  instruction  was   proper,  and   has  refused 
to  reverse  cause  for  the  giving  of  it   (Halght 
vs.    Vallet.    89    Cal.    246,    23    Am.    St.    Rep.    465. 
26  Pac.  Rep.  897);  but  similar  instructions  in 
other    cases    have    been    criticized    as    unwar- 
ranted    interference    with    province    of    Jury, 
theory    being    that    to    single    out    particular 
class   of  evidence,   or   testimony  of  particular 
witnesses,   and   to   tell  Jury  that  it  should  be 
examined  with  great  caution  might  lead  Jury   ,. 
to  infer  that  court  had  poor  opinion  of  such 
evidence.     It  Is  clearly  intimated  In  one  case, 
for   instance.   People  vs.   Barthleman,   120   Cal. 
713,    52   Pac.   Rep.   112,  that  such   an   instruc- 
tion ought  not  be  given,  though  court  in  that 
case  declined  to  reverse  Judgment  on  account 
of   its    having   been   ffiven.     In    this    condition 
of  law,  a  case  should  not  be  reversed  for  re- 
fusal   to    give    cautionary    instruction    of   this 
character.— Wood    va    Los    Angeles    T.    Co.,    1 
Cal.  App.   474,  476,  82  Pac.  Rep.  647. 

201.  It  is  not  proper  for  Judge  to  express 
his  opinion  to  effect  that  opinions  of  experts 
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are  not  entitled  to  much  weight  as  to  facts, 
and 'that  such  opinions  based  upon  same  sup- 
posed conditions  are  often  diametrically  op- 
posed to  each  other.— Estate  of  Blake,  186  Cal. 
306.  308,  68  Pac.  Rep.  827. 

As  to  expert  wltneasea*  see  ante  H  1868,  1870 
subd.  9,  1902  and  notes. 

202.  Reversal  not  granted  ualesa  error 
prejndlclol.— Where  evidence  shows  prosecut- 
ing witness  to  be  degraded  and  dissolute 
woman,  and  that  she  made  contradictory  state- 
ments out  of  court,  defendant  is  not  prejudiced 
by  an  Instruction  that  "there  has  been  no  evi- 
dence brought  here,  that  I  have  heard,  that 
directly  assails  her  reputation  or  character  as 
being  a  truthful  person;"  where  court  also 
states:  "Common  experience  of  mankind  Is 
that  there  Is  rarely  found  united  in  character 
of  person  as  degraded  as  she  Is  any  regard 
for  the  truth;  It  does  not,  however,  follow  that 
because  she  Is  degraded  woman  that  she  is 
admitted  to  be.  that  she  Is  for  that  reason 
alone  not  to  be  believed,  and  her  testimony 
entirely  disregarded."— People  vs.  Ross,  116 
Cal.   233.  237.  238,  46  Pac.  Rep.  1059. 

See  pars.  120-124.  164,  155.  219.  220,  266  thl» 

note. 

IV.     WEIGHT  AND  EFFECT  OP  EVIDENCE. 

As  to  Instmcttons  mm  to  tacts,  see  also  pars. 
61-202  this  note. 

aOS.  EPPBCT  OP  BVIDHNOTS  IS  POR 
JURY.— It  is  erroneous  for  court  to  instruct  as 
to  effect  of  evidence.— People  vs.  Dole.  122  Cal. 
486,  495,  55  Pac.  Rep.  681. 

204  Jury  are  judges  of  eftect  of  evidence.— 
Wright  vs.  Eastlick.  126  Cal.  617,  619,  68  Pac. 
Rep.  87. 

206.  Where  court  unqualifiedly  tells  Jury  as 
matter  of  law  that  assumed  fact  does  not 
prove  fact  in  dispute,  it  is  error.  Such  charge 
should  not  be  given  when  it  is  necessary  to 
draw  an  inference  of  fact.  An  inference  of 
fact,  where  it  does  not  arise  as  presumption 
of  law,  must  be  drawn  by  jury,  whose  duty 
It  is  to  pass  upon  sufficiency  or  insufficiency 
of  evidence.— People  vs.  Messersmith,  61  Cal. 
246.  249. 

206.  Instruction  requested  concerning  eftect 
of  evidence  is  properly  refused.— People  vs. 
Dole.  122  CaL  486.  495,  55  Pac.  Rep.  581. 

207.  The  following  instruction:  "While  it 
is  law  that  testimony  of  prosecutrix  should  be 
carefully  scanned,  still  this  does  not  mean  that 
such  evidence  is  never  sufficient  to  convict. 
If  you  believe  prosecutrix,  it  is  your  duty  to 
render  verdict  accordingly,"  was  objected  to 
as  an  instruction  telling  jury  that  they  should 
convict  if  they  believed  prosecutrix;  but  it  was 
held  by  appellate  court  to  be  simply  a  state- 
ment that  if  the  jury  believed  It,  they  could 
act  upon  it.  as  establishing  facts  proved  by  it; 
that  is,  that  offense  may  be  proven  by  testi- 
mony of  prosecutrix.— People  vs.  Wessel,  98 
Cal.  352,  354.  33  Pac.  Rep.  216. 

20&  Documeotary  evidence,  court  may  state 
eftect  of.— In  ejectment  where  title  is  matter 
of  record  and  wholly  documentary,  court  is 
authorized  to  declare  to  jury  effect  of  papers.— 
McQarvey  vs.  Little,  15  Cal.  27.  81. 

200.  Effect  of  finding  eertaln  fAeim  may  be 
declared.— Instruction    to    jury    that    "if    they 


found,  by  preponderance  of  evidence,  that  cer- 
tain enumerated  facts  existed,  they  should  find 
for  )>laintiff;  but  that,  if  plaintiff  failed  to 
prove  any  of  said  facts  by  preponderance  of 
evidence,  their  verdict  should  be  for  defend- 
ant." is  not  In  violation  of  constitutional  pro- 
visions, where  enumerated  facts  are  within 
issues  and  are  ones  as  to  which  evidence  has 
been  given,  and  where  no  reference  is  made  to 
evidence  as  sustaining,  or  tending  to  sustain, 
any  fact. — Ryan  vs.  Los  Angeles  I.  &  C.  S.  Co., 
112  Cal.  244,  264,  44  Pac  Rep.  471,  32  L.  R.  A.  ; 
524.  > 

210.  Court  may  state  to  jury  propositions  [ 
of  fact  which  it  is  necessary  for  them  to  deter- 
mine in  favor  of  prosecuting  beyond  reason- 
able doubt  before  a  conviction  would  be  justified. 
If  it  constitutes  fair  statement  of  ultimate 
facts  necessary  for  jury  to  find  In  arriv- 
ing at  their  verdict.  It  is  unobjectionable.— 
People  vs.  Balkwell,  148  Cal.  269.  264,  76  Pac. 
Rep.  1017. 

211.  To  tell  jury  that  if  they  believe  from 
evidence  that  certain  facts  exist  they  should 
find  certain  way.  is  not  positive  instruction  to 
find  certain  way.— Bades  vs.  Trowbridge,  143 
Cal.  25,  29.  76  Pac.  Rep.  714. 

312.  Where  court  instructs  jury  upon  what 
state  of  facts  they  must  find  verdict  for  party, 
Instruction  should  include  all  facts  in  contro- 
versy material  to  rights  of  plaintiff  or  defense 
of  defendant.  Such  Instruction  which  omits  to 
refer  to  Important  questions  is  defective  and  i 
ground  for  reversal. — Pearson  vs.  Snodgrass,  j 
6  Cal.  478.  479;  Gallagher  vs.  Williamson,  23 
Cal.  331.  334.  335.  83  Am.  Dec.  114;  Castagnlno 
vs.  Balletta.  82  Cal.  250.  261,  23  Pac.  Rep.  127. 

aiS.  Compare!  An  Instruction  which,  com- 
mencing with  an  obvious  fact  prefaced  with 
the  remark,  "If  you  find."  says,  "you  must 
then  inquire  whether  so  or  so,  and  why,  and  If 
you  find  thus,  you  must  or  are  at  liberty  to 
conclude  thus,"  is  an  instruction  as  to  value 
of  evidence.  Thus,  if  it  tells  jury  that  If  C. 
firmly  and  persistently  believed  his  relatives 
had  mistreated  him,  and  such  belief  was  firm 
and  Immovable,  and  not  based  on  fact,  evi- 
dence, or  probability,  and  was  such  as  rational 
man  under  like  circumstances  would  not  have 
had.  he  was.  In  eyes  of  law.  suffering  from  an 
insane  delusion.  Such  instruction.  even 
though  logic  be  sound,  is  not  conclusion  of  law 
but  of  judgring  mind  from  evidence. — Estate  of 
Carpenter.  94  Cal.  406,  417,  29  Pac.  Rep.  1101. 

ai4.  Explanation  of  denial  of  nonsuit, 
proper. — Following  instruction:  "Amotion  was 
made  here  to  dismiss  this  case  because  of  want 
of  proof.  I  denied  that  motion,  because  there 
is  testimony  enough  before  you  to  sustain 
conviction,  provided  you  believe  it;  and  it  Is 
for  you  to  say  what  you  believe  about  it." 
was  objected  to  as  being  an  instruction  to 
effect  that  if  jury  believed  evidence,  they  must 
convict,  which  Is  charge  as  to  effect  of  evi- 
dence. It  is  evident  that  such  Is  not  meaning 
of  instruction.  Judge  was  cautioning  jury 
against  concluding  from  his  ruling  that  he  had 
determined  that  defendant  was  guilty.  He 
says,  in  effect:  "There  being  testimony  which 
would  sustain  conviction.  It  was  my  duty  to 
overrule  motion,  but  I  did  not  decide  that  tes- 
timony was  true;  that  is  for  you."— People  ▼•. 
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Johnson,   104   Cal.   418,   419,   420,   88   Pac.  Rep. 

91. 

215.  Inference  ef  facta. — For  court  to  *  say 
that  one  fact  'tends  to  prove"  another  Is  very 
different  thing  from  saying  that  existence  of 
facts  developed  In  evidence  "raises  reasonable 
presumption"  of  existence  of  another  fact  It 
Is  duty  of  court  to  pass  upon  questions  as  to 
admissibility  of  evidence,  but  it  Is  solely  prov- 
ince of  Jury  to  determine  questions  of  fact,  and 
this  Includes  duty  of  ascertaining  existence 
of  facts  from  existence  of  other  facts,  without 
aid  of  any  rule  of  law. — Stone  vs.  Geyser  Q.  IC 
Co..    62    Cal.    816,    818,    819. 

216.  Instruction  In  which  jury  are  told  that 
"failure  of  prisoner  to  pay  over  money  which 
he  is  charged  with  having  feloniously  appro- 
priated to  his  own  use,  if  unexplained,  raises 
presumption  of  felonious  appropriation  which 
will  authorize  verdict  of  guilty."  is  clearly  erro- 
neous, where  alleged  felonious  appropriation 
Is  ultimate  fact,  to  solution  of  which  delibera- 
tions of  Jury  are  to  be  addressed.  To  tell 
them,  therefore,  that  if  they  should  find  some 
other  and  merely  probative  fact,  then  principal 
fact  of  guilty  appropriation  is  to  be  reached 
by  mere  presumption  is  an  Inherent  interfer- 
ence with  functions  of  Jury. — People  vs.  Car- 
rillo,  54  Cal.  63,  64. 

217.  L.aw  of  case  may  be  declared. — Instruc- 
tion as  to  legal  eCTect  of  evidence  is  correct 
whon  based  on  law  of  case.  In  an  action 
brought  by  plaintiff  as  assignee  of  draft 
RllG{?ed  to  have  been  drawn  in  favor  of  plain- 
tiffs assignors  and  accepted  by  defendants 
before  purchase  by  plaintiff's  assignors, 
alleged  acceptance  being  contained  in  letter 
dated  February  9.  1887,  court  instructed  Jury 
to  find  for  plaintiff  if  they  believed  that  as- 
signors of  plaintiff  purchased  draft  on  faith 
of  letter  of  February  9,  1887.  Under  this 
instruction,  only  matter  submitted  to  Jury  for 
determination  was  whether  or  not  draft  in 
question  was  purchased  by  defendant,  on  faith 
of  that  letter,  court,  in  effect,  instructing  them 
that  as  matter  of  law  letter  contained  an 
unconditional  promise  on  defendant's  part  to 
pay  said  draft  If  the  purchase  was  made  on 
faith  of  it.  This  instruction  was  correct  in 
view  of  fact  that  upon  appeal  from  former 
Judgment  of  case,  upon  an  examination  of  same 
unconflicting  evidence  as  was  presented  in 
last  trial,  appellate  court  had  laid  down  as 
matter  of  law  proposition  that  letter  of  Feb- 
ruary 9th  contained  an  unconditional  promise 
to  pay  draft  in  question,  if  it  was  purchased 
on  faith  of  It.  Under  such  circumstances 
proper  limit  on  consideration  of  Jury  is  ques- 
tion of  purchase  of  draft  Decision  of  appel- 
late court  on  question  of  law  arising  between 
parties  to  action  on  given  state  of  facts  be- 
comes law  of  case,  and  controls  lower  court 
upon  subsequent  trial  of  oause,  provided  same 
state  of  facts  are  again  presented  as  was  be- 
fore appellate  court  when  decision  on  former 
appeal  was  made. — James  vs.  Lyons  Co.,  147 
Cal.  69,  74,  76,  81  Pac  Rep.  276. 

218.  PosseaslOB  of  stolen  property.— An  in- 
struction that  possession  of  property  recently 
stolen,  standing  alone  and  unsupported  by 
other  evidence,  is  insufficient  to  warrant  Jury 


in  finding  defendant  guilty;  that  there  must 
be  In  addition  proof  of  corroborating  circum- 
stances tending  of  themselves  to  establish 
guilt,— held  correct— People  vs.  Velarde,  59 
Cal.  467,  468.  See  People  vs.  Rodundo,  44  CaL 
688,  641;  People  vs.  Gill,  45  Cal.  286;  People  va 
Clough,  69  Cal.  438,  440. 

The  giving  of  an  Instruction  as  to  effect  of 
possession  of  stolen  property  recently  after 
commission  of  offense  was  complained  of  as 
violating  constitution,  but  supreme  court  held 
that  conceding  it  to  be  objectionable  on  that 
ground,  it  does  not  follow  that  it  is  an  error 
so  serious  as  to  require  a  reversal  where  such 
charge  correctly  states  the  law,  is  applicable 
to  evidence  and  no  circumstances  appear,  pe- 
culiar to  particular  case  which  would  make  it 
tend  to  mislead  or  confuse  the  Jury. — People 
vs.  Farrington,  140  CaL  666,  659,  74  Pac  Rep. 
288. 

219.  Reversal  not  granted  anleaa  erres 
prejudicial. — Judgment  will  not  be  reversed 
because  of  giving  of  instructions  to  effect  that 
evidence  of  drunkenness  can  only  be  consid- 
ered by  Jury  for  purpose  of  determining  degree 
of  crime,  in  prosecution  for  murder,  and  that 
for  this  purpose  "it  must  be  received  with 
great  caution."  But  it  would  be  better  if  such 
Instruction  were  omitted  altogether.  There  is 
no  rule  of  law  which,  in  view  of  our  constitu- 
tional provision  as  to  charging  Juries  upon 
matters  of  fact  Justifies  giving  of  such  in- 
structions, but  giving  of  them  cannot  affect 
substantial  rights  of  defendant — People  va 
Nihell,  144  Cal.  200,  208,  77  Pac.  Rep.  916. 

See  pars.  120-124,  164,  155,   202  this  note. 

220.  Giving  or  refusing  an  instruction  as  to 
effect  of  evidence  will  not  be  ground  of  re- 
versal in  all  cases.  The  rule  In  such  cases, 
where  such  an  instruction  is  refused,  is  that 
although  it  may  state  correctly  an  invariable 
rule  of  law  relating  to  effect  of  evidence,  yet 
it  is  not  error  to  refuse  it  as  under  constitu- 
tional provision  courts  are  not  required  to  give 
such  charges.  Where  Instruction  is  griven,  and 
it  states  correctly  a  rule»  commonly  character- 
ised as  rule  of  law,  applying  to  effect  of  evi- 
dence, and  rule  is  not  subject  to  exceptions, 
or  such  exceptions  as  there  may  be  are  cor- 
rectly stated  in  instruction,  then,  as  Jury 
manifestly  ought  to  be  guided  by  rule  in 
their  deliberations,  even  it  they  had  not  been 
so  charged,  the  appellate  court  will  not  con- 
sider complaining  party  harmed  by  instruction, 
unless  some  circumstances  peculiar  to  par- 
ticular case  would  make  it  tend  to  mislead 
or  confuse  Jury. — People  vs.  Farrington,  140 
Cal.  666,  669,  74  Pac.  Rep.  888. 

221.  Weight  of  evidence  ts  for  Jury. — ^People 
vs.  lioe  Ah  Chuck,  66  Cal.  662,  667,  6  Pac.  Rep. 
859;  People  vs.  Stewart  90  CaL  21f,  218,  27 
Pac  Rep.  200;  People  vs.  Wessel,  98  Cal.  862, 
863,  364,  88  Pac  Rep.  216;  Wright  vs.  BSaatllclt 
126  CaU  517,  519,  68  Pac  Rep.  87. 

228.  Court  cannot  weigh  evidence  to  deter- 
mine its  sufficiency  as  a  matter  of  law. — People 
vs.   Messersmith,   61  CaL   246,   248. 

228.  Court  should  not  Instruct  Jury  upon 
weight  and  value  of  testimony. — Morris  vs. 
Lachman,  68  CaL  109,  111,  118,  8  Pac  Rep.  799; 
People  vs.  Hubert,  119  CaL  216,  222,  68  Am.  St 
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Rep.   72.   61   Pac.   Rep.  329;   People  ve.  Amaya, 
134  Cal.   631,   540,   66  Pac.  Rep.   794. 

224.  To  tell  Jury  what  weifirht  to  firlve  or  not 
to  grlve  to  any  particular  evidence  Is  to  express 
an  opinion  upon  matter  of  fact,  and  is  in  viola- 
tion of  constitution  of  state. — People  vs. 
O'Brien,  96  Cal.  171,  181,  31  Pac.  Rep.  46. 

226.  Comments  on  testimony  produced 
should  not  be  made;  nor  should  they  contain 
expressions  upon  weigrht  and  sufficiency  of 
evidence.— People  vs.  Elster  (Cal.  May  27, 
1884).    3    Pac.    Rep.    884,    888. 

226.  It  Is  erroneous  for  court  to  instruct 
Jury  as  to  weight  of  evidence.— People  vs. 
Dole,  122  Cal.  486.  495,  496,  66  Pac.  Rep.  581. 

227.  It  is  not  province  6f  court  to  instruct 
about  weight  of  evidence. — People  vs.  CowgiU, 
93   Cal.   696,   697,   599,   29  Pac.   Rep.   228. 

228.  Requested  instruction  which  does  not 
instruct  Jury  as  to  matter  of  law,  but  as  to 
weigrht  of  evidence,  is  properly  refused. — Peo- 
ple vs.  Dole,  122  Cal.  696,  697,  29  Pac.  Rep.  228. 

229.  An  instruction  as  to  declarations  of 
defendant,  which  informs  Jury  that  whole  con- 
versation is  to  be  taken  together,  but  that 
Jury  are  not  bound  to  ^ve  same  weigrht  to  all 
parts  of  it,  that  they  are  §t  liberty  to  consider 
how  much,  under  circumstances,  is  entitled  to 
credit,  states  rule  correctly. — ^Thrall  vs.  Smiley. 
9   Cal.   529,   636,  637. 

As  to  IniitrQctloiia  as  to  arenc^ral  mles  tor 
w«larhlnflr  evidence  beinar  permissible,  see  note 
72   Am.  Dec.   646. 

Am  to  rlflrht  to  Instmetion  concernlnar  appll« 
esbllity  and  effect  of  evidence  when  testimony 
la  taken  under  commission,  and  the  parts  that 
are  admissible  are  so  inseparably  blended  with 
those  that  are  not  that  distinct  objections 
cannot  be  made,  see  note  72  Am.  Dec.  549. 

As  to  rnllnvs  on  admiral bility  of  evidence 
not  l>cinx  Inatmctions  to  Jnry,  see  pars.  54-59 
this   note. 

Aa  to  vrcifrht  of  tcHtlmony  bcinv  nuittcr  for 
Jury,  see  notes  72  Am.  Dec.  541-546;  76  Am. 
Dec.  66;  86  Am.  Dec.   327. 

380.  Alibi. — Concerning:  evidence  introduced 
to  prove  an  alibi  the  Judgre  instructed  as  fol- 
lows: "Now,  in  determininK  that  fact,  srentle- 
men.  I  instruct  you  that  evidence  to  establish 
an  alibi,  like  any  other  evidence,  may  be  open 
to  special  observation;  persQns  may  perhaps 
fabricate  it  with  greater  hopes  of  success  or 
less  fear  of  punishment  than  most  other  kinds 
of  evidence;  and  honest  witnesses  often  mis- 
take dates  and  periods  of  time  and  identity  of 
people  seen  and  other  things  about  which  they 
testify."  This  was  held  not  to  be  a  charge 
upon  weight  of  evidence.  Jury  could  not 
have  understood  that  they  were  to  lay  less 
stress  upon  evidence  of  alibi  than  any  other 
testimony,  for  in  fact  they  were  expressly 
informed  that  "evidence  to  establish  an  alibi, 
like  any  other  evidence,  may  be  open  to 
special  observations";  and  these  special  ob- 
servations did  not  go  to  length  of  informing 
Jury  positively  that  such  evidence  was  less 
reliable  than  other  testimony  in  present  case, 
but  informed  them  simply  of  legal  infirmities 
which  were  "perhaps"  inherent  in  such  testi- 
mony, leaving  to  Jury  fully  and  exclusively  as 


their  province  to  determine  its  truth  or  falsity. 
—People  vs.  Wong  Ah  Foo,  69  CaL  180,  183,  10 
Pac.   Rep.   875. 

Aa  to  cantlonary  Inatmction  coneemlnar  de- 
fense of  alibi,  see  note  14  Am.  St.  Rep.  41-44. 

SSI.     Appellate    eonrt    'vrtll    not    review    evi- 
dence, ordinarily,  where  it  is  conflicting,  to  de-  r 
termine  its  weight  or  effect  or  the  credibility  j 
of    witnesses.      Such    matters    are    peculiarly   •' 
province  of  Jury,  and  supreme  court  will  not  | 
interpose   unless   matter   is   so  plain   that   one   ; 
can  see  that  verdict  could  only  have  been  ren-    • 
dered    through    passion    or    prejudice. — People   j 
vs.  Ross,   115  Cal.   283,   237,  46  Pac.   Rep.   1059;    i 
People   vs.   Durrant,   116  Cal.   179,   200,    211,    48 
Pac.  Rep.  75;  Sawtelle  vs.  Muncy,  116  Cal.  435, 
438,  48  Pac.  Rep.  387;  Fox  vs.  Oakland  C.  S.  R. 
Co..    118    Cal.    55.    60,    62   Am.    St.    Rep.    216.    50 
Pac.  Rep.  25;  Cauhape  vs.  Security  Sav.  Bank, 
118    Cal.    82.    84,    60    Pac.    Rep.    310;    Smith    vs. 
Thomas,   121  Cal.   633,   534,  54  Pac.  Rep.   71,   62 
Id.    1079;   Chico   B.   Co.   vs.   Sacramento   T.   Co., 
123  Cal.  178,   184.   55  Pac.  Rep.  780;   People  vs. 
Lewis,   124   Cal.    551,   552,   57    Pac.   Rep.    470,    46 
Lu   R.   A.    783. 

232.  Where  evidence  produced  in  case  tried 
by  court  without  Jury  was  conflicting,  supreme 
court  held  that,  although  it  appeared  on  com- 
parison of  findings  and  evidence  that  court 
below  must  have  found  that  plaintiff  testified 
falsely  as  to  certain  matter,  still  law  does  not 
require  rejection  of  her  testimony  on  other 
points,  and  it  could  not  go  so  far  as  to  say 
that  distrust  enjoined  by  subd.  3  had  not  been 
exercised  by  court  and  that  credibility  of 
plaintiff  was  not  weighed  according  to  man- 
date of  this  rule;  that  credit  to  be  given  to 
witness  was  for  court  below  and  not  for  su- 
preme court.  It  was,  however,  added  that  in 
an  extreme  case,  supreme  court  might  go 
further.— Sharon  vs.  Sharon.  79  Cal.  633.  692, 
22    Pac.    Rep.    26,    131. 

238.  At  common  law. — Rule  of  common  law 
appears  to  be  that  Judge  may  express  to  Jury 
his  opinion  in  regard  to  weight  of  evidence. — 
People  vs.  Ybarra,  17  Cal.  166,  170;  People  vs. 
King.  27  Cal.  607.  513,  87  Am.  Dec  100. 

284.  Cautionary  inatmction  concerning  de- 
fense of  Inaanity  given  in  case  of  People  vs. 
Methever,  132  Cal.  326.  330,  64  Pac.  Rep.  481. 
has  often  been  considered  by  supreme  court, 
and  while  it  has  been  disapproved,  yet  no  case 
has  ever  been  reversed  on  account  of  giving  of 
it.  Instruction  applies  with  etjual  force  to 
any  aberration  of  witnesses  that  may  be 
claimed  as  defense,  including  unconsciousness, 
and  is  not  ground  for  reversal. — People  vs. 
Nihell,  144  Cal.  200.  202.  203,  77  Pac.  Rep.   916 


:! 


236.  Instruction  that  insanity  as  defense 
should  be  thoroughly  and  carefully  weighed, 
and  that  it  should  be  examined  into  with  great 
care  lest  an  ingenious  counterfeit  of  malady 
furnish  protection  to  guilt,  was  held  to  be 
proper,  but  supreme  .  court  suggested  that 
where  it  is  deemed  essential  by  trial  Judge  to 
give  an  instruction  upon  this  point,  it  would 
be  part  of  wisdom  to  follow  approved  lan- 
guage, and  that  in  most  cases,  it  would  be 
better  if  instruction   were  omitted  altogether; 
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and  that  If  Its  propriety  were  an  open  ques- 
tion, supreme  court  would  be  much  inclined 
to  doubt  It.— People  vs.  McCarthy,  116  Cal.  M5, 
263-265,  46  Pac.  Rep.  1073. 

286.  Comments  on^  not  obviated  by  Instrac- 
lions  for  Jnry  to  determine. — If  court  com- 
ments on  weight  which  jury  should  irlv-^  to 
certain  testimony  such  error  is  not  obviated 
by  fact  that  court  adds  to  instruction  a  para- 
graph to  effect  that  it  is  for  Jury  to  give  to 
evidence  consideration  to  which  It  is  entitled. 
— Kauffman  vs.  Maier,  94  Gal.  269,  288,  29  Pac. 
Rep.   481,   18  L.  R.  A.   124. 

287.  Corroboration  mvst  not  be  commented 
o?  -Court  in  stating  testimony  must  not  say 
that  statements  of  witness  have  been  corrob- 
orated by  other  witnesses. — People  vs.  Gordon, 
88  Cal.  422,  428,  26  Pac.  Rep.  602. 

238.  Following  instruction  was  held  to  be 
misleading  and  trespass  on  province  of  Jury: 
"You  are  not  at  liberty  to  disregard  testimony 
of  a  witness  where  you  may  believe  from  evi- 
dence that  such  witness  is  corroborated  by 
ether  competent  evidence  and  circumstances 
in  proof  of  case."  In  criticizing  this  instruc- 
tion, court  said  that  if  "disregard"  is  here 
used  as  synonymous  with  "refuse  to  consider" 
so  that  sense  of  instruction  is  that  Jury  is 
not  at  liberty  to  refuse  to  consider  testimony 
of  witness  when  corroborated,  then  instruc- 
tion is  misleading,  for  implication  which  It 
carries  Is  that  they  are  at  liberty  to  refuse 
to  consider  such  testimony  if  not  corroborated, 
for  it  is  duty  of  Jury  to  consider  and  weigh 
all  of  admitted  evidence,  whether  corroborated 
or  not.     But  if,  as  seems  probable,  "disregard" 

.  is  used  in  sense  of  "reject,"  then  there  is  clear 
I  trespass  upon  domain  of  Jury.  Though  Jury 
J  may  believe  witness  to  be  lying,  though  his 
story  may  appear  to  them  incredible,  though 
he  may  have  been  successfully  impeached,  yet 
by  this  instruction  court  lays  down  rule  that 
they  may  not  reject  testimony  of  such  witness, 
provided  only  it  be  corroborated  by  other  com- 
petent evidence.  Corroboration  may  not  even 
be  upon  material  matters.  Competent  evi- 
dence may  itself  be  discredited  by  Jury.  Yet 
court  attempts  to  declare  to  Jury  degree  of 
credibility  which  they  are  to  accord  to  such 
testimony,  notwithstanding  fact  that  under 
law  and  express  provision  of  code  they  are 
sole  Judges  of  credibility  and  weight  to  be 
accorded  to  a  witness's  testimony.— People  vs. 
Compton.  128  Cal.  408,  408,  409,  66  Pac.  Rep.  44. 

239.  Direct  and  drcnmatantlnl  erldence.— 
A  charge  to  Jury  as  to  relative  value  of  direct 
and  circumstantial  evidence  is  in  conflict  with 
S  19  art,  VI  of  constitution.  Court  cannot  argue 

*  to  Jury  relative  importance  of  evidence,  except 
I  as  it  is  settled  by  some  rule  of  law;  and  law 
''  declares  nothing  as  to  relative  probative  force 
.  of  such  two  species  of  evidence.— People  vs. 
i   Vereneseneckockockhoff.   129    Cal.    497,    611,    68 

*  Pac.   Rep.   166.   62   Id.   Ill:   People  vs.  O'Brien. 

*  130  Cal,  1.  8,  62  Pac.  Rep.  297;  People  vs.  Bot- 
kin,  182  Cal.  281.  282,  64  Pac.  Rep.  286;  Estate 
of  Blake,  186  Cal.  806.  811,  68  Pac.  Rep.  827. 

240.  When  Judge  tells  Jury  that,  although 
there  is  no  evidence  of  motive  on  part  of  de- 
fendant for  commission  of  offense  charged, 
there  may  nevertheless  have  been  motive  un- 


disclosed, and  that  circumstantial  evidence 
(the  evidence  relied  upon  to  convict)  has  ad- 
vantage of  direct  evidence  because  it  is  not 
likely  to  be  fabricated,  he  certainly  expresses 
an  opinion  upon  force  and  effect  of  testimony 
and  intimates  his  view  of  its  sufficiency. — Peo- 
ple vs..  Vereneseneckockockhoff,  129  Cal.  497, 
608,    68   Pac.    Rep.    166,    62   Id.    111. 

241.  An  instruction  held  to  be  within  prin- 
ciple of  decision  laid  down  In  People  vs.  Veren- 
eseneckockockhoff, and  contrary  to  provision  of 
constitution,  was  worded  as  follows:  "Though 
in  human  Judicature,  imperfect  as  it  must 
necessarily  be.  It  sometimes  happens  that  er- 
ror has  been  committed  from  a  reliance  on 
circumstantial  evidence,  yet  this  species  of 
evidence,  in  opinion  of  those  who  are  most 
conversant  with  administration  of  Justice,  and 
most  skilled  in  Judicial  proceedings,  is  not 
only  proper  and  necessary,  but  it  is  some- 
times even  more  satisfactory  than  testimony 
of  a  single  individual  who  swears  that  he  has 
seen  a  fact  committed.  Even  persons  profess- 
ing to  have  been  eye-witnesses  of  that  to 
which  they  may  testify  may  speak  falsely." — 
People  vs.  O'Brien,  180  Cal,  1,  8,  62  Pac  Rep. 
297. 

243.  Exception  was  taken  to  following  In- 
struction: "There  is  nothing  in  nature  of 
circumstantial  evidence  that  renders  it  any 
less  reliable  than  other  classes  of  evidence. 
A  man  may  as  well  swear  falsely  to  an  abso- 
lute knowledge  of  facts  as  to  a  number  of 
facts  from  which,  if  true,  facts  on  which  the 
guilt  or  innocence  depends  must  inevitably 
follow."  Supreme  court  said  that  there  may  be 
grave  doubt  whether  this  instruction  contains 
declaration  of  law,  but  that  it  contains  no 
statements  which  can  be  prejudicially  errone- 
ous.—People  vs.  Wilder,  184  Cal.  182,  184,  66 
Pac.    Rep.    328. 

As  to  necessity  of  Instmctlon  as  to  law  on 
eircnmatnntlal  erldence,  see  monographic  note 
by  P.  H.  Van  Auken,  69  L.  R.  A.  193-217. 

24S.  Same — Motive. — A  requested  instruc- 
tion that  "it  is  against  all  experience  and 
reason  to  suppose  that  a  man  will  imperil  his 
own  life,  and  inflict  upon  another  brutal  crime, 
without  a  motive  and  in  mere  wantonness  of 
depravity,"  is  properly  refused  as  it  involves 
no  rule  of  law,  but  only  question  as  to  proba- 
tive force  of  certain  evidence. — ^People  vs.  Ver- 
eneseneckockockhoff, 129  Cal.  497,  607,  68  Pac. 
Rep.   166,   62   Id.   111. 

244.  Same — Remark  of  court  made  dnring 
Impanellnir  of  Jnry,  in  response  to  statement 
by  a  Juror  while  under  examination  on  his 
voir  dire  that  he  would  have  to  be  pretty  well 
convinced,  especially  In  circumstantial  evi- 
dence, because  he  had  seen  one  case  go  wrong 
on  circumstantial  evidence,  that  "that  is  one 
case  out  of  ten  thousand;  one  out  of  ten  thou- 
sand; that  is  about  the  rate,"  is  not  an  in- 
struction to  Jury,  and,  although  Improper,  it 
is  statement  that  could  not  have  had  any  other 
effect  than  to  impress  upon  minds  of  Jurors 
fact  that  circumstantial  evidence  is  to  be  con- 
sidered and  that  oonviotion  ean  be  had  on  such 
evidence,  and  error,  if  any,  is  not  of  nature 
to  injure  defendant. — People  vs.  Olsen,  1  CaL 
App.   17,   18,   20,   81   Pac.  Rep.   676. 
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a4N  ExelaslTely  for  Jury.— To  welsh  evi- 
dence and  And  facts  is,  In  this  state,  exclusive 
province  of  jury,  and  with  performance  of 
that  duty.  Judse  cannot  interfere  without  pal- 
pable violation  of  orsranic  law.r-People  vs. 
Dick,  34  Cal.  663,  666;  People  vs.  Messersmlth, 

61  Cal.  246,  248;  People  vs.  Fong  Ching.  78  Cal. 
169,  173,  20  Pac.  Rep.  896;  People  vs.  Crespi, 
115  Cal.  60,  66,  46  Pac.  Rep.  868;  People  vs. 
Durrant,   116  Cal.  179,  200,  48  Pac.  Rep.  76. 

24e.  INSTRUCTIONS  SHOULD  NOT  BE 
ARGUMENTATIVE  with  respect  to  matters  of 
fact.— Kauff man  vs.  Maler,  94  Cal.  269.  288,  29 
Pac.  Rep.  481,  18  L.  R.  A.  124,  See  Morris  vs. 
L.achman,  68  Cal.  109.  113,  8  Pac.  Rep.  799; 
People  vs.  Giancoli,  74  Cal.  642,  644,  16  Pac. 
Rep.  610;  People  vs.  Cowglll.  93  Cal.  597,  699, 
29  Pac.  Rep.  228;  Estate  of  Carpenter,  94  Cal. 
406,  417.  29  Pac.  Rep.  1101;  People  vs.  McNam- 
ara,  94  Cal.  609,  613.  29  Pac.  Rep.  963;  People 
vs.  Choynski,  96  Cal.  640,  643.  80  Pac.  Rep 
791;  People  vs.  Stanton.  106  Cal.  139.  142,  89 
Pac.  Rep.  626;  People  vs.  Vereneseneckockock- 
hoflr,  129  Cal.  497.  68  Pac.  Rep.  166,  62  Id.  Ill; 
Mabb  vs.  Stewart,  138  Cal.  666,  664,  66  Pac 
Rep.  1085;  People  vs.  Nunley,  148  Cal.  106»  110, 
111.   76   Pac.  Rep.   676. 

247.  Aside  from  discussion  of  evidence, 
whatever  may  be  correctly  stated  by  counsel 
in  arirument  to  Jury  as  lesral  gruide  to  facili- 
tate   their   deliberations,    must   necessarily    be 

.  held  proper  matter  for  instruction  by  Judge, 
since  latter  is  source  from  which  jury,  are  to 
receive  their  guidance  in  law.  Such  instruc- 
tions will  not  be  considered  as  violating  rule 
that  instructions  shall  not  be  argumentative. 
—People  vs.  McCarthy,  116  Cal.  266.  263,  264, 
46    Pac.   Rep.    1073. 

248.  Instruction  that  "It  may  be  in  many 
cases  Impossible  to  show  or  establish  a  mo- 
tive for  the  reason  that  we  cannot  fathom  the 
mind  of  accused  on  trial  and  ascertain  if 
there  is  not  hidden  desire  of  vengeance  or 
some  passion  to  be  gratified;  besides,  there  is 
no  rule  of  law  which  determines  what  is  or 
what  is  not  an  adequate  motive,  even  if  it 
were  necessary  to  show  one,"  Is  not  statement 
of  rule  of  law.  but  an  argument  against  de- 
fendant on  facts. — People  vs.  Vereneseneckoc- 
kockhoff,   129   Cal.   497,    608,    68   Pac.   Rep.    156, 

62  Id.  Ill:  People  vs.  Enwright,  134  Cal.  527, 
529,   66  Pac.  Rep.  726. 

249.  Process  of  reasomlng  must  not  be  sug- 
gested.— Court  has  no  right  to  dictate  or  sug- 
gest process  of  reasoning.  Instruction  which, 
commencing  with  obvious  fact  prefaced  with 
remark:  "If  you  find,**  says:  "you  must  then 
inquire  whether  so  or  so  and  why.  and  if  you 
find  thus,  you  must  or  are  at  liberty  to  con- 
clude thus."  is  an  instruction  as  to  value  of 
evldenc3.— Estate  of  Carpenter,  94  Cal.  406,  417, 
29  Pac.  Rep.  1101. 

2CS0.  Rcrersal  not  giamtod  nslcss  error  is 
prejadlclal. — It  is  dangerous  practice  for 
court  to  undertake  to  characterise  ef- 
fect of  evidence,  but  where  preju- 
dicial error  is  not  shown,  such  action  of 
court  is  not  ground  for  reversal.  Thus,  where 
court  charged  jury  that  there  was  an  "irre- 
concilable conflict"  in  evidence  as  between 
prosecution   and  defense,  it  was  held  that  in 


sense  in  which  language  of  court  was  used, 
and  In  view  of  evidence  of  case,  that  charge 
was  not  prejudicially  erroneous. — People  vs. 
Un  Dong.  106  Cal.  88.  88.  89.  39*  Pac.  Rep.  12. 

See  pars.  120,  124,  154,  166,  202,  219,  220  this 
note. 

251.  Suggestions  e<Micerning  particvlar  tes- 
timony, improper. — Jury  are  only  Judges  as  to 
weight  to  be  given  any  special  portion  of  evi- 
dence. Suggestions  by  court  that  jury  are  to 
consider  remoteness  of  particular  evidence  and 
difficulty  of  meeting  it  owing  to  lapse  of  time 
by  contradictory  evidence,  trench  upon  prov- 
ince of  the  Jury  and  are  matters,  if  borne  out 
by  facts  of  case,  only  proper  to  be  suggested 
by  counsel  in  his  plea  to  jury;  for  they  are 
matters  of  argument  and  not  matters  of  law. — 
People  vs.  Thomson,  92  Cal.  606,  612,  28  Pac. 
Rep.  689. 

262.  To  weigh  evidence  and  find  facts  in 
any  case  is  province  of  Jury,  and  that  prov- 
ince is  invaded  by  court  whenever  it  instructs 
them  that  any  particular  evidence  which  has 
been  laid  before  them  is  or  is  not  entitled  to 
receive  weight  or  consideration  from  them. — 
KaufCraan  vs.  Maier,  94  Cal.  269,  288.  29  Pac. 
Rep.  481.  18  L.  R.  A.  184.  See  People  vs.  Gil- 
bert. 60  Cal.  108.  Ill;  People  vi.  Cline,  83  Cal. 
874,  23  Pac.  Rep.  391;  People  vs.  Barthleman, 
120  Cal.   7,   11,   62   Pac   Rep.   112. 

268.  Whether  possession  of  stolen  property 
ts  strong  evidence  or  only  slight  evidence  to 
show  guilt  is  matter  for  Jury  to  pass  upon,  and 
not  question  for  court  to  determine,  and  an 
instruction  that  such  possession  is  strong  cir- 
cumstance tending  to  show  guilt  is  erroneous. 
— People  vs.  Tltherington,  59  Cal.   698. 

264.  Instruction  reading:  "If  you  find  that 
defendant  was  at  this  time  under  contract 
with  M.  A  Co.,  to  haul  certain  amount  of 
freight,  for  instance,  fifty  tons  a  month  for 
period  of  one  year,  that  fact  will  go  far  to- 
ward clearing  up  any  suspicion  attaching  to 
testimony  going  to  prove  contract,  without 
other  apparent  reasons,"  is  an  instruction  upon 
matter  of  fact  involved,  and  weight  of  evi- 
dence, which  should  be  left  to  determination 
of  Jury.— McNeil  vs.  Barney,  51  Cal.  603,  604, 
605. 

266.  Instructions  which  merely  tell  Jury  to 
do  what  they  would  have  done  without  any  in- 
struction on  subject,  although  they  may  be 
concerning  weight  of  testimony,  do  not  con- 
stitute prejudicial  error,  and  are  not  ground 
for  reversal  of  a  Judgment.  Thus,  where 
instruction  given  relates  to  testimony  of  cer- 
tain physicians  who  testified  as  experts  and 
gave  their  opinions  about  insanity  of  appellant 
in  answer  to  questions  mostly  hypothetical. 
Jury  were  told  substantially  that  such  testi- 
mony was  to  be  viewed  with  scrutiny  and 
received  with  great  caution,  and  that  the  Jury 
could  reject  it  if  they  deemed  It  not  well 
founded  in  fact;  that  value  of  such  testimony 
depended  upon  truth  or  falsity  of  facts  given 
to  them  and  upon  which  they  found  their 
opinion.  It  has  been  held  in  some  cases  that 
the  giving  of  such  Instruction  is  proper,  but 
they  approach  too  nearly  line  that  divides 
questions  of  law  from  matters  of  fact  and 
matters    of    evidence,    and    such    doubtful    in- 
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structiona  should  be  avoided. — People  vs.  Bar- 
thleman,  120  Cal.  7.  13,  14,  62  Pac.  Rep.  112. 

V.  POWER  OF  JURY  NOT  ARBITRARY 

(SUBD.  1). 

256.  DECISION  AGCORDIN«  TO  CON- 
SCIENCE.—There  Is  nothins  wrong  In  telllns 
jury  that  after  weighing  evidence  they  must 
decide  according  to  their  conscience.  Of 
course,  they  must  consider  evidence  by  use  of 
their  reason,  and  If  we  consider  conscience 
distinct  faculty,  they  could  not  weigh  evidence 
in  their  conscience,  but  they  could  weigh  evi- 
dence and  decide  conscientiously. — People  vs. 
Hubert,   119   Cal.   216,   224,   6S  Am.  St.  Rep.   72. 

61  Pac.  Rep.  329. 

257.  A  DECISION  CONSISTENT  WITH 
TRUTHFULNESS  OF  WITNESSES,  PREFER- 
ABLE.—"If  there  Is  reasonable  theory  consist- 
ent with  evidence  by  which  jury  can  find  in 
favor  of  genuineness  of  deed,  and  consistent 
Vrlth  honesty  and  truthfulness  of  all  witnesses 
In  case,  it  Is  duty  of  jury  to  adopt  that  theory 
In  preference  to  one  by  which  perjury  or 
forgery  may  be  involved  on  part  of  portion  of 
witnesses";  Is  not  an  erroneous  Instruction  In 
a  case  wherein  It  is  applicable  to  issues  and 
evidence.— Wright  vs.  Carillo,  22  Cal.  696,  608. 

258.  DISCRETION  OF  JURY  IS  NOT  AN 
ARBITRARY  ONE.— Courts  should  be  careful 
to  guard  persons  accused  of  crime,  and  who 
are  presumed  to  be  innocent  until  proved  to 
be  guilty,  from  consequences  of  an  unlicensed 
discretion  of  the  jury;  and  when  It  may  be 
deemed  proper  to  Instruct  them  on  the  subject 
they  should  be  told  that  their  discretion  Is  to 
be  conscientiously  exercised,  and  upon  consid- 
eration of  all  facts  and  circumstances  of  case. 
—People  vs.  Strong,   30  Cal.   161,   158. 

259.  An  instruction  reading:  "When  facts 
are  testified  to  by  witnesses  who  are  not  Im- 
peached and  there  is  no  Inherent  Improbability 
in  statement,  jury  are  bound  to  take  that  evi- 
dence as  proving  particular  fact;  and  jury 
have  no  right  capriciously  to  disregard  evi- 
dence where  it  is  not  controverted  and  char- 
acter of  witness  is  good  and  story  is  probable," 
was  held  to  be  correct  as  matter  of  law  and  as 
favorable  to  one  side  as  to  other;  but  It  was 
said  that  there  ought  to  be  no  necessity  for 
giving  such  an  Instruction  to  jury;  that  juror 
who  required  such  an  instruction  would  be  nt- 
tenly  unfit  for  position.— Hayward  vs.  Rogers, 

62  Cal.  348.  372. 

As  to  arbitrary  disregard  •€  testlmonr»  see 
note  81  Am.  Dec.  269. 

260.  GENERAL  KNOWLEDGE  OF  JURORS 
ON  SUBJECT. — Jurors,  In  weighing  evidence, 
may  exercise  their  judgment  "In  the  light  of 
their  own  general  knowledge  of  subject  about 
which  evidence  has  been  Introduced."  Judg- 
ment will  not  be  reversed  because  an  Instruc- 
tion to  that  effect  heui  been  given;  but  con- 
verse—that Is,  judgment  should  be  reversed  for 
refusal  to  give  such  Instruction — Is  not  the 
law.  Jurors  In  weighing  evidence  always  ex- 
ercise their  judgment  in  light  of  their  own 
general  knowledge  of  subject  in  hand,  whether 
instructed  to  do  so  or  not;  and  Judgment  will 
not  be  reversed  whether  they  are  or  are  not 
so  Instructed.— Baker  vs.  Borello,  186  Cal.  160, 


167,  68  Pac.  Rep.  591;  Beverldge  vs.  Lewis.  137 
Cal.  619,  628,  67  Pac  Rep.  1040,  70  Id.  1083.  69 
U  R.  A.  681. 

261.  JUDGMENT  AS  REASONABLE  MEN  IS 
TEST. — Instruction  which  in  effect  tells  jury 
that  their  judgment  Aa  reasonable  men  Is  test 
of  right  to  believe  or  disbelieve  testimony  of 
witness  is  proper. — People  vs.  Davis,  1  CaL  App. 
8,  13.  81  Pac.  Rep.  716. 

262.  It  is  not  error  to  strike  out  from  re- 
quested instruction  following  words:  "Ton 
may  believe  as  men  that  certain  facts  exist, 
but  as  jurors  you  must  act  only  upon  evidenje 
introduced."  It  would  result  in  confusion  of 
minds  of  Jurors  if  told  that  they  must  not 
allow  their  judgment  as  men  to  be  mixed  with 
their  judgment  as  jurors.  Duties  of  jurors  In 
no  manner  transforms  them. — People  vs.  Azn- 
merman,  118  Cal.  23.  30,  60  Pac.  Rep.  16. 

263.  Instruction  that  '*a  juror  has  no  right 
to  disbelieve  evidence  as  juror  while  he  be- 
lieves It  as  a  man.  If.  therefore,  from  evidence 
In  case,  you  believe  as  men  thitt  defendant  Is 
guilty,  you  should,  tui  jurors,  believe  him 
guilty."  Is  not  erroneous,  but  is  useless. — 
People  vs.  Whitney.  63  Cal.  420.  421. 

VL     NUMBER    OF    WITNESSES    AND    PRB- 
SUMPTIONS  (SUBD.  2). 

264.  JURY  ARE  NOT  BOUND  TO  DECIDB 
IN  CONFORMITY  IVITH  DECLARATIONS  OP 
ANY  NUMBER  OF  WITNESSES  which  do  not 
produce  conviction  in  their  minds  against  less 
number,  or  against  presumption  of  other  evl> 
dence  satisfying  their  minds. — People  vs.  Stern- 
berg, 127  CaL  610.  612.  69  Pac.  Rep.  942.  i 

265.  There  Is  no  error  in  charging  Jury  that    } 
"the  case  might  arise  wherein  jury  would  be    * 
justified  in  finding  verdict  for  defendant  upon    ' 
testimony  of  one  witness  against  testimony  of    \ 
any  greater  number  of  witnesses."  This  Ls  cer- 
tainly true  as  legal  proposition,  and  cannot  be 
prejudicial   to   defendant   In   criminal   prosecu- 
tion.— People    vs.    Chun    Heong,    86    Cal.    329, 
833,  24  Pac  Rep.  1021. 

266.  Court    may    reject    positive    teiitlmoiiy» 

though  witness  be  not  discredited  by  direct 
testimony  impeaching  him  or  contradicting  his 
statements.  Inherent  Improbability  of  state- 
ment may  deny  to  It  all  claims  of  belief. — 
Blankman  vs.  Vallejo,  16  Cal.  638,  645;  Baker 
vs.  Ireman's  F.  Ins.  Co.,  79  Cal,  34,  41,  42 
21  Pac.  Rep.  857;  McLennan  vs.  Bank  of  Cali- 
fornia, 87  Cal.  569,  674,  25  Pac.  Rep.  760. 

267.  COURT  IS  NOT  BOUND  TO  BELIEVE 
AN  INTERESTED  WITNESS  AS  AGAINST 
PRESUMPTION  that  there  was  good  consider- 
ation for  written  release.  If  latter  satisfies  its 
mind.— Adams  vs.  Hopkins,  144  Cal.  19.  36,  77 
Pac.  Rep.  712. 

968.  PRESUMPTIONS  OF  FACT  FALL 
WITHIN  EXCLUSIVE  PROVINCE  OF  JURY.— 
It  is  erroneous  to  Instruct  jury  that  if  they 
find  existence  of  one  fact  that  fact  will  raise 
reasonable  presumption  of  another  fact — ^Peo- 
ple vs.  Walden,  51  CaL  688.  690;  People  vs. 
Wong  Ah  Ngow.  54  Cal.  160,  153. 

Presumption  of  segllgettce  arises  from  acci- 
dent to  a  passenger  In  an  elevator  which  fell 
with  him.  Whether  this  presumption  is  over- 
come by  uncontradicted  evidence  that  the  ele- 
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vator  and  machinery  were  of  the  best  kind 
In  use,  and  also  that  the  elevator  was  satis- 
factorily operated,  is  a  question  to  be  deter- 
mined by  the  Jury. — Lander  vs.  Currier  (CaL 
App.  Feb.  6.  1906).  84  Pac.  Rep.  217. 

260.     PRESUMPTION      OP      NON-PAYMENT 

arising  from  possession  of  uncanceled  notes 
admittedly  executed  by  defendant  is  evidence 
that  they  were  not  paid,  and  Jury,  or  court  sit* 
ting:  without  jury,  are  not  bound  to  accept  tesl- 
mony  agrainst  this  presumption  unless  it  satis- 
fies their  minds.— Sarral He  vs.  Calmon,  142  Cal. 
651.  655,  76  Pac.  Rep.  497. 

370.  NO  PRESUMPTION  AGAINST  B8TAB- 
IjISHED  fact.— Presumptions  are  only  In- 
dulged to  supply  absence  of  facts.  There  can 
be  no  presumptions  agrainst  ascertained  and 
established  facts.—Nieto  vs.  Carpenter,  21  Cal. 
455,  489. 

271.  Against  a  proved  fact  or  fact  admitted, 
disputable  presumption  has  no  weight,  but 
where  it  is  undertaken  to  prove  fact  against 
presumption  it  still  remains  with  Jury  to  say 
'Whether  or  not  fact  has  been  proven;  and  If 
they  are  not  satisfied  with  proof  offered  In  its 
support,  they  are  at  liberty  to  accept  evidence 
of  presumption.— People  vs.  Mllner,  122  Cal. 
171,  179,  54  Pac  Rep.  833. 

Aa  to  effect  of  presamptlon  •«  burden  of 
proof,  see  par.  336  this  note. 

As  to  dellnltlon  of  prcoumptloBy  see  ante 
fi  1959  and  note. 

As  to  conclnalve  preanmptloBy  see  ante  9  1962 
and  note. 

As  to  dlapatable  prcanmptloiia,  see  ante  9  1963 
and  note. 

Aa  to  when  a  preanmptlon  may  be  contro- 
verted, see  ante  9  1961  and  note. 

Aa  to  definition  of  Inference^  see  ante  9  1958 
and  note. 

Aa  to  when  inference  ariae%  see  ante  9  I960 
and  note. 

Aa  to  preanmptlon  na  evidence^  see  par.  411, 
416  this  note. 

VIL     WITNESS  FALSE  IN  ONE  PARTICULAR 

(SUBD.  3). 

As  to  preanmptlon  that  witneaa  apenks  tmth, 

see  ante  S  1847  and  note. 

Aa  to  mlea  eonceminar  maxim  ''Falans  In  nnoy 
falana  In  omnlbna,''  see  notes  81  Am.  Dec.  330, 
331,  86  Am.  Dec.  478,  14  Am.  St.  Rep.  45. 

273.  APPROVBD  INSTRUCTIONS.— Follow- 
ing wording  of  this  instruction  has  been  held 
correct:  *'If  you  believe  that  defendant  or  any 
other  witness  in  this  case  who  has  testified 
has  wilfully  testified  falsely  In  regard  to  any 
fact  material  to  issue,  you  are  at  liberty  to 
disregard  and  entirely  discredit  whole  testi- 
mony of  such  witness  in  coming  to  your  ver- 
dict."—People  vs.  Soto,  59  Cal.  367,  368. 

273.  An  instruction  in  the  form:  "Tou  un- 
derstand, of  course,  that  a  witness  ascertained 
or  appearing  to  be  wilfully  false  in  one  part 
of  his  testimony  as  to  the  truth  or  falsity  of 
a  given  proposition,  if  fact,  is  to  be  distrusted 
in  other  parts,"  although  somewhat  out  of 
ordinary  form  bearing  upon  subject-matter 
covered  by  it,  still  is  not  substantially  objec- 
tionable.— People  vs.  Winters,  125  Cal.  325,  327, 
57  Pac.  Rep.  1067  (see  dis.  op.  Henshaw,  J.,  334). 
C.  C.  T>._159 


274.  Following  amplification  of  subd.  3  was 
given  by  trial  court  and  on  appeal  held  to  be 
correct:  "I  instruct  you,  gentlemen  of  the  Jury, 
that  a  witness  false  in  one  part  of  his  or  her 
testimony,  as  the  case  may  be,  is  to  be  dis- 
trusted in  others.  And  if  you  find  that  any 
witness  in  this  case  has  wilfully  testified 
falsely  to  any  material  matter  in  the  case,  you 
hJEive  a  right  to  entirely  disregard  and  cast 
aside  testimony  of  such  witness." — People  vs. 
Arlington,  131  Cal.  281,  232,  233,  68  Pac.  Rep. 
347. 

275.  In  a  criminal  cause  Jury  was  Instructed, 
"a  witness  who  wilfully  testifies  falsely  as  to  one 
fact  in  giving  his  testimony  is  to  be  distrusted 
in  other  parts  of  his  testimony.  If  you  find 
that  witness  has  deliberately  testified  falsely 
in  one  part  of  his  testimony  in  this  case,  you 
have  a  right  to  reject  whole  testimony  of  that 
witness  which  is  not  shown  by  other  evidence 
in  case  to  be  true."  Latter  part  of  instruction 
could  well  ^ave  been  omitted,  but  it  in  no 
sense  makes  it  mandatory  on  part  of  Jurors  to 
reject  testimony  of  witness,  nor  is  it  even  ad- 
visory to  that  efTect.  It  simply  leaves  cred- 
ibility of  witness  to  Jurors  and  is  not  substan- 
tially erroneous. — People  vs.  Wilder,  134  Cal. 
182,  184,  66  Pac.  Rep.  228. 

276.  Following  instruction  W^as  held  to  be 
substantially  according  to  code:  "Court  charges 
you  that  if  any  witness  examined  before  you 
or  whose  testimony  taken  elsewhere  has  been 
read  to  you,  has  wilfully  sworn  falsely  as  to 
any  material  matter,  it  is  your  duty  to  distrust 
entire  evidence  of  such  witness." — People  vs. 
Fitzgerald,  138  Cal.  89,  45,  70  Pac.  Rep.  1014. 

277.  "Court  instructs  you  that  if  any  witness 
examined  before  you  has  wilfully  sworn  falsely 
as  to  any  material  matter,  it  is  your  duty  to  " 
distrust  entire  evidence  of  such  witness,"  is  f 
substantially  in  accordance  with  statute  as 
construed  by  prior  cases. — ^People  vs.  Stevens, 
141  Cal.  488,  492,  7S  Pac.  Rep.  62. 

278.  The  Jury  was  instructed  that  "the  Jury 
being  thus  convinced  that  witness  has  stated 
what  is  untrue,  not  as  result  of  mistake  or 
inadvertence,  but  wilfully  and  with  design  to 
deceive,  must  treat  all  his  testimony  with  dis- 
trust and  suspicion,  and  reject  all,  unless  they 
shall  be  convinced,  notwithstanding"  base  char- 
acter of  witness,  that  he  had  in  other  particu- 
lars sworn  to  the  truth."  It  was  held  that 
effect  of  this  Instruction  is  simply  that  Jury 
must  reject  testimony  of  witness  referred  to 
unless  they  shall  be  convinced  of  its  truth; 
which  is  to  leave  credibility  of  witness  to  Jury. 
—People  vs.  Kelly,  146  Cal.  119,  128,  79  Pac. 
Rep.  846. 

279.  CONSTITITTIONALITT.— Instruction  di- 
rected by  subd.  8  should  be  given  only  when 
made  proper  by  some  evidence.  It  Is  then  to 
tell  Jury  that  they  must  distrust  particular  wit- 
ness. This  is  an  Interference  with  province  of 
Jury  which  legislature  cannot  authorize.  It  is 
prohibited  by  9  19  art  VI  of  constitution  (dis. 
op.  Temple,  J.).— People  vs.  Paulsell,  115  Cal. 
6,  14.  46  Pac.  Rep.  784. 

See  pars.  91-97  this  note. 

280.  COURT  MAY  NOT  INSTRUCT  TO  RB^ 
JBCT  TESTIMONY.— True  construction  of  subd. 
3   is  that   if  witness   is   wilfully   false   in   one 
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portion  of  his  testimony,  he  "Is  to  be  dis- 
trusted in  others";  and  not  that  his  whole 
testimony  is  to  be  rejected.  If  rule  were  other- 
wise at  common  law,  code  has  chansred  it. — 
People  vs.  Hicks,  68  Cal.  854,  866;  People  ▼«. 
Spragrue,  53  Cal.  491,  494. 

281.  Maxim  "Falsus  in  uno,  falsus  in  omni- 
bus" Is  not  to  be  construed  as  authorizing 
court  to  charge  that  if  witness  perjures  him- 
self in  respect  to  one  or  more  particulars,  jury 
must  reject  all  his  testimony.  Rule  Is  that  Jury 
may  reject  whole  of  testimony  of  witness  who 
has  wilfully  sworn  falsely  as  to  material 
point;  that  Is  to  say,  Jury  belnir  convinced  that 
witness  has  stated  what  was  untrue,  not  as  re- 
sult of  mistake  or  Inadvertence,  but  wilfully 
and  with  deslgrn  to  deceive,  must  regard  all  his 
testimony  with  distrust  and  suspicion  and 
reject  all,  unless  they  shall  be  convinced,  not- 
withstcmdlng  base  character  of  witness,  that 
he  has  in  other  particulars  sworn  to  truth. — 
People  vs.  Sprague,  58  Cal.  491,  494;  People  vs. 
Soto.  69  Cal.  367,  869;  White  vs.  Dlsher,  67  Cal. 
402,  408,  7  Pac.  Rep.  826. 

282.  If  witness  should  absolutely  discredit 
his  own  testimony  by  swearing  to  opposite 
statements  so  that  one  or  other  must  be 
false,  under^our  laws  his  testimony  is  not  of 
necessity  to  be  rejected.  It  Is  still  evidence  in 
case.  Under  such  circumstances  Jury  must 
receive  and  weigh  it.  They  are  bound  to  look 
upon  it  with  suspicion  and  distrust  and  may 
reject  It.  But,  apoh  other  hand,  they  may,  am 
they  determine,  accept  as  true  one  or  other  of 
contrary  asservatlons. — People  vs.  Durrant,  116 
Cal.  179,  200,  48  Pac  Rep.  76. 

288.  Following  instruction  was  criticized  as 
being  uncertain:  "If  you  believe  any  witness 
has  wilfully  testified  falsely  to  material  fact 
in  this  case,  you  should  distrust  his  evidence. 
Tea,  I  will  go  further,  and  as  matter  of  law 
will  state  to  you  that,  If  you  believe  any  wit- 
ness has  wilfully  and  intentionally  testified 
falsely  to  any  material  fact,  you  may  discard 
his  evidence  entirely  and  give  it  no  considera- 
tion, except  to  reject  it.  I  do  not  tell  you  to 
do  this.  It  is  matter  resting  in  your  sound 
discretion;  but  I  will  say  that  it  is  your  duty 
as  matter  of  law  acting  as  Jurors." — ^People  vs. 
Oldham,  111  Cal.  648.  654,  665,  44  Pac.  Rep.  812. 

284.  DYING  DBOLABATION8  INCLUDED 
WITH  RUIiSI.— In  prosecution  for  murder, 
where  dying  declarations  have  been  admitted 
in  evidence  and  where  court  has  instructed 
Jury  that  if  they  believe  that  "any  witness" 
whose  testimony  had  been  admitted  was  false 
in  one  part,  then  such  witness  should  be  dis- 
trusted in  other  parts  of  his  testimony,  and 
that  under  such  circumstances  they  might  re- 
ject and  disregard  his  entire  testimony,  it  is 
error  for  court  to  refuse  to  give  an  instruction 
requested  by  defendant  that  same  rule  applies 
to  dying  declarations;  and  that  if  they  believe 
from  evidence  that  person  making  declarations 
was  wilfully  false  in  material  point,  they  may 
reject  and  disregard  his  entire  declaration.  Per- 
son who  has  made  dying  declaration  which  is 
admitted  on  trial  is  not  witness  on  trial,  and 
Jury  might  well  understand  that  instruction 
given  as  to  their  right  to  disregard  testimony 
of  any  witness  referred  solely  to  those  whose 
testimony    had    been    reseived    under    oath    on 


trial,  especially  where  separate  instruction  was 
given  to  jury  that  such  declarations  are  to  be 
considered  by  them  as  testimony  in  case  in 
language  quoted  in  par.  278  of  this  note.  It  is 
settled  law  that  credibility  or  weight  which 
shall  be  given  to  dying  declarations  is  solely 
a  question  for  Jury  and  that  Jury  may  apply 
same  tests  and  principles  in  determining  its 
'  truth  that  they  apply  in  consideration  of  evi- 
dence of  witnesses. — People  vs^  Thomson,  145 
CaL  717,  722,  723,  79  Pac.  Rep.  485. 

28Bk  INSTRUOnOIf  IN  WORDS  OF  STAT- 
UTB  SUFFICIElVT.r-While  requested  instruc- 
tion on  aubject  of  false  witnesses  may  be  pro- 
per and  should  be  given,  nevertheless  refused 
to  give  such  instruction,  cannot  be  held  to  be 
error  where  court  instructed  Jury  upon  subject 
in  language  of  statute. — O'Rourke  vs.  Venne- 
kohl,  104  CaL  254,  255,  266.  87  Pac  Rep.  930. 

See  par.  298  this  note. 

286.  It  is  sufflcient  for  court  to  instruct 
Jury  in  language  of  statute  in  regard  to  false 
testimony.  Court  is  not  required  to  Instruct 
Jury  as  to  materiality  of  particular  circum- 
stances testified  to  by  any  certain  witness.— 
People  va  Demousset,  71  Cal.  6 11,  614,  12  Pac. 
Rep.  788. 


287.  AjnpUlle«tI«a      mt      eode      statei 

Where  an  instruction  is  given  as  requested  on 
subject  of  credibility  of  witness  false  In  one 
part  of  his  testimony,  it  is  not  error  for  court 
to  add  remarks  by  way  of  explanation  of  in- 
struction when  there  is  nothing  in  such  re- 
marks contrary  to  law  or  prejudicial  to 
defendant — People  vs.  Sternberg,  127  CaL  610, 
614,  59  Pac.  Rep.  942. 
See  para  9-11  this  note. 

288.  Same — Great  eaatlom  buit  be  «rged.— 
Addition  of  words  *'and  his  testimony  Is  net 
to  be  accepted  and  acted  upon  without  great 
caution"  to  an  instruction  otherwise  following 
wording  of  subd.  8,  is  not  erroneoua — People 
vs.  Righetti,  66  Cal.  184,  185,  4  Pac  Rep.  106S, 
1185. 

289.  It  is  duty  of  the  Jury  "to  scan  closely" 
all  evidence  placed  before  them,  and  it  is  not, 
therefore,  error  for  court  In  charging  jury  to 
instruct  them  that  if  witness  has  sworn  falsely 
as  to  any  material  matter,  "then  it  is  your  duty 
to  scan  closely  and  distrust  entire  evidence  of 
such  witness." — People  vs.  Harlan,  133  CaL  16, 
28,  66  Pac.  Rep..  9. 

290.  Same— ^<WUf«U7»'  faUe.— If  Judge  in  in- 
structing Jury  pursuant  ta  subd.  3  inserts  word 
"wilfully"  before  word  ^false,"  he  does  not 
thereby  change  effect  of  instruction. — ^People 
vs.  Sprague,  53  CaL  491,  494;  People  va  Ln- 
chettl,  119  CaL  501.  507,  SI  Pac.  Rep.  707. 

291.  Defendant  requested  court  to  charge 
that  "If  Jury  believe  any  witness  has  sworn 
falsely  with  respect  to  any  one  material  fact, 
they  are  at  liberty  to  discard  and  entirely  dis- 
regard whole  testimony  of  such  wltnesa"  In- 
stead of  giving  instruction  precisely  as  re- 
quested, court  modified  it  by  adding  qualifying 
word  "wilfully"  before  word  "sworn"  and  then 
submitted  instruction  as  changed  to  jury.  In- 
struction as  requested  was  designed  to  Inform 
Jury  that  it  was  their  province  to  reject  entire 
testimony  of  any  witness  who  had  deposed  to 
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any  material  fact  falsely,  though  without  any 
intention  of  so  doinsr.  A  chargre  so  unlimited 
is  not  authorized  by  rules  of  law,  and  it  would 
be  committing  to  Jury  exercise  of  discretion 
that  mifirht  subvert  ends  of  just  investiflratlon. 
As  Keneral  rule  Jury  cannot  be  said  to  have 
rifht  of  their  mere  caprice,  under  suise  of 
le^al  discretion,  to  disresrard  entire  testimony 
of  witness  because  he  may  have  made  an  Inno- 
cent mistake  as  to  particular  fact.  Whether 
they  have  or  not  must  depend  upon  circum- 
stances and  extent  of  mistake,  and  upon  its 
relation  and  connection  with  balance  of  testi- 
mony against  which  imputation  of  falsehood 
cannot  be  justly  made.  Jurors  are  bound  to 
exercise  their  Judgment  with  same  conscien- 
tious care  and  circumspection  that  just  judgre 
would  do.  An  unintentional  mistake  respectinK 
material  fact  may,  and  usually  does,  affect  s^en- 
eral  credit  of  witness  to  grreater  or  less  degree; 
but  it  is  often  case  under  such  circumstances 
that  no  sufficient  cause  exists  for  disregardinff 
his  testimony  respecting  other  material  mat- 
ters.— People  vs.  Btronff,  30  Cal.  151,  156,  167. 

292.  Instruction  which  follows  wording  of 
subd.  8  Is  sufficient.  It  need  not  read  "wilfully 
false."— People  vs.  Righetti,  66  Cal.  184,  186,  4 
Pac.  Rep.  1068,  1185;  People  vs.  Treadwell,  69 
Cal.  226,  288,  10  Pac.  Rep.  602. 

298.     SalMtaBtlal     eompllaiic*     avfllelemt. — If 

court  has  substantially  given  to  Jury  proposi- 
tion of  law  stated  in  subd.  8,  it  is  not  bound  to 
repeat  its  instruction  in  words  of  statute  upon 
request  of  party. — People  vs.  McCoy,  71  CaL 
896,  897,  12  Pac.  Rep.  272. 

204.  Sabatltatton  ef  word  **4imcrmPHed*'  In 
place  of  <'dlatnuited''  is  immaterial,  as  both 
have  substantially  same  meaning.  By  Instruct- 
ing Jury  that  it  is  their  duty  to  discredit  wit- 
ness who  has  wilfully  testified  falsely  to  any 
material  fact,  they  are  not  told  that  it  is  their 
duty  to  discard  his  evidence. — People  vs.  Clark, 
84  Cal.  578,  582.  588,  24  Pac.  Rep.  818. 

208.     JURY  '*MVBTr  DISTRVST  PALSBS  WIT- 

IfBSS. — Code  says  that  witness  false  in  one 
particular  of  his  testimony  "Is  to  be"  dis- 
trusted. This  means  **must  be."  It  is  erroneous 
for  Judge  to  insert,  in  lieu  of  words  "is  to  be," 
words  "may  be."  Distrust  which  is  cast  upon 
witness  wilfully  false  in  material  part  of  his 
testimony  is  presumption  of  law  for  court  and 
with  which  Jury  has  nothing  to  do  except  to  re- 
ceive and  act  upon.  It  is  rebuttable  pre- 
sumption, to  be  overcome  by  facts  and  circum- 
stances of  which  they  are  sole  Judges.  Word 
"may"  inserted  by  court  is  not  synonymous 
with  "is  to"  of  code;  It  imports  to  Jury  that 
they  might  or  might  not,  at  their  option,  dis- 
trust a  witness  wilfully  false  In  one  particular 
portion  of  his  testimony,  when  as  a  matter  of 
law,  they  must  distrust  him  and  may  or  may 
not,  notwithstanding  such  distrust,  believe  him. 
IjSW  presumes  every  man  accused  of  crime  to 
be  innocent  until  his  guilt  is  shown.  That  Is 
presumption  not  to  be  acted  upon  or  rejected 
by  Jury  at  their  will  or  pleasure.  So  witness  wil- 
fully false  is  to  be  distrusted  by  jury,  and  with 
this  distrust  as  factor  in  problem  they  may, 
they  are  at  liberty  to.  believe  or  not  believe 
him  In  other  particulars.— White  va  Dlsher,  67 
CaL  402,  404,  7  Pac  Rep,  826. 


296.  In  criminal  case  court  instead  of  fol- 
lowing language  of  subd.  3  Instructed  Jury  as 
follows:  "A  witness  proved  to  be  wilfully 
false  in  one  part  of  his  testimony  may  be  dis- 
trusted in  other  parts  of  it."  The  supreme 
court  refused  to  reverse  case  because  of  this 
departure  from  language  of  code,  but  criti- 
cized It  and  recommended  that  trial  court  be 
careful  to  follow  the  statutory  language,— 
People  va  Paulsell,  115  Cal.  6,  13,  46  Pac.  Rep. 
784. 

20r.  laSTAKESBr  WITNBSS.— Word  "false" 
is  not  equivalent  of  "mistake." — People  va 
Sprague,  58  Cal.  491,  494. 

See  par.  291  this  note. 

208.  PARTICULAR  \¥ITNBSSB9  SHOULD 
NOT  BB  SINGLED  OUT.^Proposition  of  law 
laying  down  rule  of  evidence  that  witness  who 
swears  falsely  In  regard  to  any  material  fact 
should  be  distrusted  as  to  other  facts  testified 
to  should  be  given  In  general  terms  and  not 
stated  as  being  applicable  to  one  certain  wit- 
ness or  class  of  witnesses,  or  the  witnesses  of 
one  party.  An  instruction  directed  to  testi- 
mony of  party  or  his  witnesses  would  tend  to 
convey  to  Jury  impression  that  that  particular 
witness  or  witnesses  was  disbelieved  by  Judge. 
— Thomas  vs.  Qates,  126  Cal.  1,  8,  4,  58  Pac. 
Rep.  316;  People  vs.  Arlington,  131  Cal.  231, 
284,  63  Pac.  Rep.  847. 

299.  It  is  not  erroneous  for  court,  where 
instruction  asked  In  relation  to  false  testimony 
is  directed  to  testimony  of  certain  witness 
named  therein,  to  strike  out  name  of  witness 
and  Insert  in  lieu  thereof  words  "any  witness." 
Reference  by  court  to  particular  witness  Is 
dangerous;  it  tends  to  lead  jury  to  believe 
that  court  is  suspicious  of  witness  named. 
Whether  such  an  Instruction  would  be  in  con- 
travention of  9  19  of  art.  VI  of  the  state  con- 
stitution was  not  decided. — People  vs.  Pater- 
son,  124  Cal.  102.  104,  66  Pac.  Rep.  882. 

See  pars.  188-186  this  note. 

800.  RULB  RBSTRICTBD  TO  TE2STIHONT 
ON  BIATERIAL  MATTKRS.— Defendant  pro> 
posed  following  instruction:  "If  any  witness 
examined  before  you  has  wilfully  sworn  falsely 
as  to  any  material  matter.  It  is  your  duty  to 
distrust  his  entire  evidence."  This  instruction 
was  modified  by  court  and  thus  given:  "A  wit- 
ness who  has  wilfully  sworn  falsely  in  one 
part  of  his  testimony  is  to  be  distrusted  in 
others."  In  regard  thereto  supreme  court 
said:  "As  given  Instruction  closely  approxi- 
mates language  of  subd.  3  of  this  section.  The 
subdivision  is  but  brief  paraphrase  of  terse 
maxim  'Falsus  in  uno,  falsus  in  omnibus.'  The 
code  provision,  like  Latin  maxim,  is  not  a 
complete  exposition  of  law.  Well  understood 
by  Jurists,  it  would  be  misleading  to  non-pro- 
fessional mind.  It  requires  construction  and 
amplification.  This  it  has  received.  The  pro- 
posed instruction  is  an  accurate  exposition  of 
its  meaning  and  should  have  been  given.  The 
charge  delivered  by  court  omits  very  import- 
ant element  that  wilfully  false  testimony  must 
be  upon  material  matter.— People  va  Plyler,  121 
Cal.  160,  168,  68  Pac.  Rep.  668. 

801.  An  instruction  worded:  "A  witness 
whose  testimony  is  false  in  one  part  Is  to  be 
distrusted  in  other  parts."  is  framed  substan- 
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tially  in  the  language  of  the  statute  and  has 
been  directly  approved  In  People  va.  Treadwell. 
69  Cal.  226,  10  Pac.  Rep.  502;  People  vs.  Ah 
Sing,  95  Cai.  656,  30  Pac.  Rep.  797.  However, 
in  grivlns  instructions  to  jury  bearlngr  upon  this 
particular  question  of  law,  courts  would  do 
well  to  heed  su^srestions  griven  out  in  recent 
case  of  People  vs.  Plyler,  121  Cal.  160,  53  Pac. 
Rep.  553.— People  vs.  Lon  Yeck,  128  Cal.  246, 
247,  65  Pac.  Rep.  984. 

'  302.  Following  instruction  was  held  to  be 
proper  under  subd.  3:  "If  you  are  satisfied  that 
any  witness  has  wilfully  testified  falsely  in 
rei^ard  to  any  one  person  or  any  one  particular 
fact  in  case,  then  you  are  authorized  to  distrust 
his  or  her  testimony  in  all  particulars;  that  is, 
you  may  reject  it  entirely  if  you  choose  to  do 
so,  or  you  may  reject  it  in  part  and  receive  it 
In  part,  as  you  find  it  contradicted  or  sustained 
by  other  testimony,  as  you  are  satisfied  of  its 
truth  or  falsity."  Objection  raised  to  above  in- 
struction was  that  court  should  have  told  Jury 
that  they  were  authorized  to  distrust  or  reject 
testimony  of  witness  who  wilfully  swore  falsely 
as  to  a  "material  point"  in  case;  but  court  held 
that  witness  who  has  testified  falsely  as  to 
"any  one  person  or  any  one  particular  fact  in 
case"  comes  within  rule.— People  vs.  Flynn,  78 
Cal.   511,  515.   15  Pac  Rep.  102. 

303.  Instruction:  "If  you  believe  that  any 
witness  has  sworn  falsely  as  to  any  fact  in 
this  case,  then  you  are  at  liberty  to  entirely 
disregard  testimony  of  such  witness,"  is  sub- 
stantially in  the  language  of  the  code  and  has 
been  approved  in  many  cases.  Bven  if  appel- 
lant's contention  be  true  that  false  evidence 
must  be  as  to  material  matters,  then  instruc- 
tion still  comes  within  such  rule,  for  it  refers 
to  "any  fact"  In  case.— People  vs.  Ah  Sing,  95 
Cal.  6§4,  656,  30  Pac.  Rep.  796. 

To  weigh  evidence  and  determine  whether 
It  eatabllahea  the  guilt  or  Innocence  of  the  dc* 
fendant  Is  the  exclusive  province  of  Jury  and 
the  defendant  is  entitled  to  have  this  issue 
submitted  to  the  Jury  upon  legal  and  compe- 
tent evidence  alone  and  upon  proper  instruc- 
tions from  the  court.— People  vs.  Wallace,  89 
Cal.  158,  169,  26  Pac.  Rep.  650. 

804,  TESSTIMONY  GIVBN  IN  ANOTHBR 
ACTION  NOT  \¥ITHIN  RULBS.— Rule  that  wit- 
ness false  in  one  part  of  hie  testimony  is  to  be 
distrusted  In  other  parts,  does  not  apply  to 
false  testimony  given  In  some  other  action  or 
proceeding. — Carroll  vs.  Sprague,  59  Cal.  656, 
660. 

-       Vm.     ORAL  ADMISSIONS   (SUBD.   4). 

As  to  oml  «dmlsslon%  see  note  62  Am.  Dee. 
185. 

805.  CONSTITUTIONALITY  —  Suhdlvlslon  4 
of  above  section  Is  constitutional. — Power  of 
legislature  to  determine  what  is  or  what  Is  not 
competent  evidence  in  civil  or  criminal  cases,  is 
unquestionable.  Law  which  absolutely  dis- 
qualified an  accomplice  or  excluded  all  evidence 
of  oral  admissions  of  party,  would  be  free  from 
any  constitutional  objection,  and  If  this  be  so— 
if  such  evidence  could  be  made  absolutely  in- 
competent—it seems  olearly  to  follow  that  its 
admission  may  be  made  subject  to  any  reason- 
able condition  whieh  the  legislature  may  see  fit 


to  prescribe.  To  require  court  to  instruct  Jury 
on  all  proper  cases  to  view  testimony  of  an 
accomplice  with  distrust,  or  evidence  of  oral 
admissions  of  party  with  caution,  is  not  to 
charge  Jury  as  to  matters  of  fact,  but  merely  to 
state  condition  upon  which  Jury  is  permitted  to 
hear  that  class  of  evidence  (cone  of  Beatty. 
C.  J.) — Pieople  vs.  Buckley,  143  Cal.  876,  393.  77 
Pac.  Rep.  169;  People  vs.  Ruiz,  144  Cal.  251,  254, 
77  Pac.  Rep.  907. 
See  par.  94  this  note. 

306.  That  it  would  be  in  violation  of  provi- 
sions of  state  constitution  for  court  to  instruct 
Jury  that  in  considering  testimony  of  case 
they  should  receive  with  caution  all  evidence  of 
oral  admissions  of  defendant  against  himselt 
was  intimated  by  court,  but  not  finally  decided, 
court  holding  that  giving  or  refusal  to  give 
such  instruction  was  not  reversible  error,  pro- 
posed instruction  stating  mere  commonplace 
matters  within  general  knowledge  of  Jurors.— 
People  vs.  Wardrlp,  141  Cal.  229.  282,  74  Pac. 
Rep.  744;  People  vs.  Ruis,  144  Cal.  251,  253,  77 
Pac.  Rep.  907. 

See  pars.   111-118  this  note. 

807.  Cautionary  instruction  given  to  effect 
that  evidence  of  oral  admissions  should  be  re- 
viewed with  caution,  is  not  regarded  as  harm- 
ful or  as  constituting  proper  ground  for  re- 
versal. Instructions  of  this  character  contain 
mere  commonplace  that  an  intelligent  Juror 
would  be  apt  to  know  ^bout  and  act  upon  in 
absence  of  such  instruction. — People  vs.  Tibbs, 
143  Cal.  100,  103,  76  Pac  Rep.  904. 

308.  While  it  is  matter  of  common  knowl- 
edge that  statement  of  witness  as  to  verbal 
admissions  of  another  are  liable  to  be  errone- 
ous, and  for  that  reason  should  be  received 
with  caution,  yet  such  conclusion  Is  only  an 
Inference  of  fact  which  must  be  made  by  Jury 
and  is  not  presumption  or  conclusion  of  law 
to  be  declared  by  court.  The  reasons  which 
are  to  be  urged  in  favor  of  receiving  such 
statements  with  caution  are  based  upon  hu- 
man experience  and  vary  in  strength  and  con- 
clusiveness with  facts  and  circumstances  of 
each  case,  and  their  sufllciency  in  any  par- 
ticular case  is  an  inference  which  reason  of 
jury  makes  from  those  facts  and  circum- 
stances; but  there  is  no  rule  of  law  which 
directs  jury  to  invariably  make  such  an  infer- 
ence from  mere  fact  that  proof  of  admission 
is  by  oral  testimony.  That  deduction  called 
presumption,  which  law  expressly  directs  to 
be  made  from  particular  facts.  Is  uniform  and 
not  dependent  upon  varying  conditions  and 
circumstances  of  individual  cases.  To  weigh 
evidence  and  find  facts  in  any  case  is  province 
of  jury,  and  that  province  is  Invaded  by  court 
whenever  it  instructs  them  that  any  particular 
evidence  which  has  been  laid  before  them  is 
or  is  not  entitled  to  receive  any  weight 
or  any  consideration  from  them. — Kauffman 
vs.  Maier,  94  Cal.  269,  288,  29  Pac.  Rep. 
481,  18  L.  R.  A.  184;  People  vs.  Veren- 
eseneckockockhoff,  189  Cal.  497»  608.  58  Pac. 
Rep.  156,  62  Id.  111. 

MO.  DUTY  OF  COURT  TO  INSTRUCT— 
Wlicn  rc«neated.~Defendant'8  proposed  in- 
struction as  to  reception  by  jury  of  evidence 
of  extrajudicial  admissions  or  confessions,  be- 
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ing  unobjectionable  In  law.  It  is  error  to  refuae 
grlvinir.— People  vs.  Sanders,  114  Cal.  216.  237, 
46  Pac.  Rep.  163. 

310.  SRRONBOUS  INSTRUCTION.— Follow- 
ing requested  instruction  as  to  oral  admissions 
was  held  to  be  erroneous,  as  ffoing  beyond  pro- 
vision of  code  and  instructlngr  upon  matters 
,  ^  of  fact:  "With  respect  to  all  verbal  admis- 
sions, it  may  be  observed  that  they  ought  to 

,   bo  received  with  great  caution.    Evidence,  con- 
sisting as  it  does,   in  mere  repetition   of  oral 

'  statements,  is  subject  to  much  imperfection 
and  mistake,  party  himself  either  being  mis- 
-  informed  or  not  having  clearly  expressed  his 
own  meaning,  or  witness  having  misunder- 
stood him.  It  frequently  happens,  also,  that 
witness,  by  unintentionally  altering  few  of 
expressions  really  used,  gives  an  effect  to 
statement  completely  at  variance  with  what 
party  actually  did  say."--People  vs.  Buckley, 
143  Cal.  37B,  391,  77  Pac.  Rep.  169. 

811.  Not  ground  for  reversal  vnleiia  preju- 
dicial.—Following  Instruction  regarding  oral 
admissions  was  held  not  to  be  so  erroneous  as 
to  require  a  reversal:  "Court  Instructs  jury 
that,  although  parol  proof  of  verbal  admis- 
sions of  party  to  suit  when  it  appears  that 
admissions  were  underatandlngly  and  deliber- 
ately made  often  affords  satisfactory  evidence, 
yet,  as  general  rule,  statement  of  witness  as 
to  verbal  admissions  of  party  should  be  re- 
ceived by  Jury  with  caution,  as  that  kind  of 
^^  evidence  1?  ^ubject  to  imperfection  and  mis- 
take. Party  himself  may  have  been  misunder- 
stood, or  may  not  have  clearly  expressed  his 
meaning,  or  witness  may  have  misunderstood 
him;  and  it  frequently  happens  that  witness. 
I  by  unintentionally  altering  few  expressions 
J  really  used,  gives  efTect  to  statements  com- 
pletely at  variance  with  what  party  did  ac- 
tually say.  :dut  it  is  province  of  Jury  to  weigh 
such  evidence  and  give  It  consideration  to 
which  it  is  entitled,  in  view  of  all  other  evi- 
dence in  case."  Appellants  were  "parties  to 
suit,"  against  whom  there  was  evidence  of 
"verbal  admissions."  and  effect  of  instruction 
was  to  give  them  aid  of  court  in  their  effort 
to  break  down  that  evidence  or  lessen  its 
weight.  Preliminary  statements  in  instruc- 
tion, that  when  it  appears  that  admissions 
were  "understandingly  and  deliberately  made" 
they  "often  afford  satisfactory  evidence,"  does 
not  at  all  change  effect  of  language;  Indeed,  it 
rather  increases  force  of  language  which  fol- 
lows.—Baker  vs.  Borello.  136  Cal.  160»  166,  167, 
68  Pac.  Rep.   591. 

312.  Certain  oral  admissions  of  defendant 
made  to  officers  soon  after  his  arrest  had  been 
placed  in  evidence  through  testimony  of  offi- 
cers. Following  instruction  was  given  by 
court  and  complained  of  by  defendant:  "You 
are  instructed  that  evidence  of  certain  wit- 
nesses as  to  oral  admissions  or  statements  of 
defendant  alleged  to  have  been  made  to  them 
should  be  received  with  great  caution,  viewed 
with  scrutiny,  and  that  in  considering  such  tes- 
timony you  should  take  into  consideration 
surrounding  circumstances  and  surroundings 
of  defendant,  and  probability  or  improbability 
of  his  having  made  such  statements."  This 
instruction,  if  conceded  to  be  erroneous,  is 
favorable    to    defendant    and    not    ground    for 


reversal.— People  vs.  Hill,  1  Cal.  App.  414,  417, 
82  Pac.  Rep.  398. 

813.  BVIDBNCBS  OF  ORAL  ADMISSIONS 
OF  PARTY— Must  be  received  with  caution.- 

Humphrey  vs.  Pope,  1  Cal.  App.  374,  379,  82  Pac. 
Rep.  223. 

814.  Admlssloiia  are  generally  regarded  as 
weak  evidence  for  proof  of  fact,  and  are  never 
conclusive  of  fact  stated  or  of  inference  to 
be  drawn  therefrom;  and  our  statute  requires 
Jury  to  be  instructed  upon  all  proper  occa- 
sions "that  evidence  of  oral  admissions  of 
party  ought  to  be  viewed  with  caution." — 
Smith  vs.  Whlttier,  96  Cal.  279,  297,  30  Pac. 
Rep.  529. 

815.  INSTRUCTIONS  DIRBCTBD  TO  BVI. 
DBNCD     OF     PARTICULAR      WITNESS,      ER. 

RONBSOUS.— Defendant  Is  not  entitled  to  an 
instruction  directed  to  evidence  of  particular 
witness  and  naming  him,  where  general  in- 
struction has  been  given  covering  point 
sought,  that  evidence  of  oral  admissions  ought 
to  be  viewed  with  caution. — People  vs.  Rodley, 
131  CaL  240,  258.  63  Pac.  Rep.  351. 
See  pars.  183-185  this  note. 

8141.  INSTRUCTION  SHOULD  FOLLOW 
CODE  LANGUAGE.— If  any  instruction  is 
given  upon  subject  of  oral  admissions,  it 
should  be  confined  as  nearly  as  possible  to 
language  of  subd.  4.— People  vs.  Rodley,  131 
Cal.  240,  258,  63  Pac.  Rep.  351. 

817.  ''Cantlon'*  and  <<dlatra«t^  not  eqnlva- 
lent. — The  trial  court  refused  to  give  following 
instructions  proposed  by  defendant:  "The  Jury 
is  instructed  that  it  Is  their  duty  to  view  with 
distrust  evidence  of  oral  admission  of  defend- 
ant." The  supreme  court  held  this  ruling 
proper,  as  distinction  between  caution  and  dis- 
trust is  broad  enough  to  Justify  court's  re- 
fusal. To  view  with  caution  does  not  neces- 
sarily demand  distrust.— People  vs.  Sternberg, 
111  Cal.  11,  13,  14.  43  Pac.  Rep.  201. 

818.  <«Great*'    caution    not     required.— When 

instruction  requested  by  defendant  stated  that 
verbal  admission  of  party  should  be  received 
with  great  caution,  court  struck  out  the  word 
"great."  This  was  not  error,  as  Instruction  as 
thus  modified  stated  fully  as  much  as  defend- 
ant was  entitled  to  have  given. — People  vs. 
Van  Horn,  119  Cal.  323.  332,  51  Pac.  Rep.  538; 
People  vs.  Moran,  144  Cal.  48,  63,  77  Pac.  Rep. 
777. 

818.     Reasons  for  rule  should  not  be  stated. 

— Statute  does  not  say  that  Jury  are  to  be 
Instructed  that  evidence  of  verbal  admissions 
is  to  be  received  with  great  caution,  but  onlv 
with  caution,  nor  does  it  authorize  court  to 
enter  into  any  argument  or  disquisition  as  to 
reasons  why  this  caution  should  be  exercised 
(Beatty,  C.  J.,  and  Henshaw,  J.,  the  other 
Judges  dissenting  and  adhering  to  opinion  ex- 
pressed in  People  vs.  Wardrip). — People  vs. 
Moran,  144  Cal.  48.  63,  77  Pac.  Rep.  777. 

320.  Trial  court  instructed  Jury  as  follows: 
'*A  man's  declaration  or  voluntary  confession 
Is  always  admitted  in  evidence  against  him 
when  not  made  under  the  influence  of  threats, 
intimidations,  promises,  or  inducements:  for 
the  law  presumes  that  a  man  will  not  say  any- 
thing untrue  against  himself  or  his  own  inter- 
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esta.  But  the  evidence  of  oral  admissions  of  a 
party  ought  to  be  viewed  with  caution."  This 
was  held  sufflclent  without  adding:  requested 
instruction  sivlngr  reasons  for  the  rule. — ^People 
vs.  Ramirez,  56  Cal.  533,  536,  637. 

821.  OCCASIONS  WHBN  INSTRUCTION  IN- 
APPROPRIATB.— There  are  occasions  when 
orai  admissions  of  party  have  been  flrlven  as 
evidence  when  it  is  not  proper  for  court  to 
Instruct  Jury  that  such  evidence  ouffht  to  be 
viewed  with  caution,  as  where  In  an  action 
affainst  estate  of  deceased  person,  plaintiffs 
testimony  depended  entirely  upon  oral  testi- 
mony as  to  transactions  with  deceased,  and 
his  whole  case  rested  upon  unsupported  testi- 
mony of  single  witness  as  to  conversation  be- 
tween deceased  and  himself  when  they  were 
alone,  and  that  testimony  was  of  such  nature 
as  to  make  direct  contradiction  absolutely  im- 
possible, no  documents  of  any  kind  being  pro- 
duced to  substantiate  it,  and  there  being  no 
corroboration  by  any  independent  fact.  Under 
such  circumstances  only  kind  of  evidence 
which  defendant  could  possibly  obtain  was  that 
of  the  admissions  made  by  plaintiff;  and  in 
such  case  this  character  of  testimony  was  of 
at  least  as  high  a  character  as  that  produced 
by  plaintiff.  In  such  case  it  would  clearly  not 
be  proper  occasion  for  the  court  to  give  to  the 
jury  an  instruction  in  disparagement  of  the 
testimony  by  which  alone  defendant  could  meet 
testimony  educed  by  plaintiff. — ^Mattlngly  vs. 
Pennie,  105  Cal.  514,  628,  46  Am.  St.  Rep.  87,  39 
Pac.  Rep.  200. 

IX.  TESTIMONY  OF  ACCOMPLICE  (SUED.  4). 

As  to  constltntloiuiUty  of  provtslony  see  par. 
305  this  note. 

As  to  reqalrememt  of  corrobomtton  of  ae- 
eompUce,  see  KBRR'S  CYC.  PEN.  CODES  8  1111 
and  note. 

A*  to  evldoBco  of  accompllecOf  see  notes  71 
Am.  Dec.  671-678;  84  Am.  Rep.  408-411. 

822.  «<DISTRUST"  INCLUDES  "CAUTION."— 

An  instruction  that  *'the  evidence  of  an  ac- 
complice is  to  be  viewed  by  Jury  with  caution 
and  distrust"  is  not  rendered  improper  by  use 
of  the  word  "caution,"  which  does  not  occur 
in  provision  of  above  section  relating  to  testi- 
mony of  accomplices.  If  evidence  Is  to  be 
viewed  with  distrust,  it  is  certainly  to  be  re- 
ceived and  viewed  with  caution,  while  converse 
might  not  be  equally  true. — People  vs.  Stern- 
berg, 111  Cal.  11,  14,  43  Pac.  Rep.  201. 

523.  INSTRUCTION  IMPROPER— When  ac- 
eompllce  is  defendant**  ^vltness.— The  instruc- 
tion that  "the  testimony  of  an  accomplice 
ought  to  be  viewed  with  distrust,"  Is  not  proper 
to  be  given  when  accomplice  is  defendant's  wit- 
ness. In  such  case  it  in  effect  tells  the  Jury 
not  to  believe  testimony  of  one  of  defendant's 
witnesses,— at  least,  to  discredit  it;  that  is 
meaning  of  word  "distrust."  This  court  has 
no  right  to  do.  Our  constitution  provides  that 
"Judges  shall  not  charge  Juries  with  respect  to 
matters  of  fact"  (Const,  art.  VI  S  19).  To  tell 
Jury  what  weight  to  give  or  not  to  give  to  any 
particular  evidence  Is  to  express  an  opinion 
upon  matter  of  fact.— People  vs.  O'Brien,  96 
Cal.  171.  180.  181,  31  Pac.  Rep.  45. 

524.  Wken   nccompltce    irltneas   n«nlnjrt   de-> 


fendnnt. — ^Instruction  that  evidence  of  an  ac> 
complice  ought  to  be  viewed  with  distrust  Is 
proper  and  should  be  given  where  evidence  of 
accomplice  is  before  Jury;  and  refusal  to  give 
such  instruction  Is  prejudicial  error,  sufflcient 
to  require  reversal  of  Judgment  against  de- 
fendant.—People  vs.  Sternberg,  111  Cal.  11,  14, 
16,  48  Pac  Rep.  201. 

826.  When  crime  with  which  accused  is 
charged  can  be  established  only  by  means  of 
testimony  of  an  accomplice.  It  is  a  "proper 
occasion"  for  court*  In  discharge  of  its  duty,  to 
protect  accused,  to  call  attention  of  Jury  to 
well-known  fact  "that  the  testimony  of  an 
accomplice  ought  to  be  viewed  with  distrust" 
Upon  such  an  occasion  the  instruction  is  not 
charge  with  respect  to  matters  of  fact,  which 
by  article  VI  S  19  of  constitution  court  is  for- 
bidden to  give.  It  Is  only  when  accomplice  has 
been  called  as  witness  on  behalf  of  defendant 
that  this  instruction  is  improper. — People  v-s. 
Bonney,  98  CaL  278,  279,  280,  33  Pac  Rep.  98. 

826.  PROVISION  APPLICABIiB  TO  PER. 
JURY  CASE.— Credit  and  weight  of  accom- 
plice's testimony  Is  question  for  Jury  In  trial 
for  perjury,  as  In  other  cases,  except  that  there 
is  positive  rule  of  law  that  direct  evidence  of 
one  witness  must  always  be  corroborated  in 
perjury  cases  to  warrant  conviction  ({ 1968 
ante).— People  vs.  Rodley,  131  Cal.  240,  267,  63 
Pac  Rep.  361. 

327.  WRITTEN  REaVEST  FOR  INSTRUC- 
TION UNNECESSARY.  —  During  argument 
before  Jury  counsel  for  defendant  orally  re- 
quested court  when  it  came  to  charging  Jury 
to  instruct  them  that:  "The  evidence  of  an 
accomplice  Is  to  be  viewed  with  distrust":  and 
again  before  court  had  finished  its  Instruc- 
tions to  Jury,  counsel  repeated  request.  The 
court  refused  to  give  said  instructions  on 
ground  that  counsel  had  not  handed  up  to 
court  before  argument  the  charge  In  writing, 
as  required  by  rules  of  court  This  was  as- 
signed as  error.  The  supreme  court  held: 
"The  rule  of  court  that  instructions  requested 
by  a  party  must  be  given  to  court  In  writing 
before  argument  begins,  is  eminently  proper. 
Its  object  is  to  give  to  court  an  opportunity  to 
determine  correctness  and  propriety  of  Instruc- 
tion and  thus  prevent  errors  and  promote  Jus- 
tice; but  when  strict  observance  of  rule  would 
operate  to  defeat  or  impede  Justice,  it  is  always 
within  power  of  court  to  suspend  the  rule,  and 
It  is  Its  duty  to  do  so.  The  request  here  made 
did  not  come  within  reason  or  spirit  of  rule 
and  should  have  been  granted.  It  Is  in  lan- 
guage of  code  and  occasion  was  proper. — People 
vs.  Sllva,  121  Cal.  668.  670,  64  Pac.  Rep.  146. 

X.     PREPONDERANCE    OP    EVIDENCE 

(SUBD.  6). 

As  to  bvrden  of  proof,  see  ante  SS  1981,  1988 
and  notes. 

As  to  deirree  of  eertalntr  rc««lred  to  ostein 
Uah  facta,  see  ante  §  1826  and  note. 

As  to  degreoo  of  OTldence,  see  ante  i  1838 
and  note. 

As  to  eoneloiilTo  evidence,  see  ante  iS1837» 
1908,  1962.  1978  and  notes. 

As  to  prima  facie  evidence,  see  ante  1 1833. 

As  to  satlafactorjr  evldeacoy  see  ante  8 18SS 
and  note. 
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As  to  •affielent  evldencey  see  ante  9  1844  and 
note. 

328.     CIVIL       ISSUBS       DBSTBIIMINED       ON 
PRJBPONDBRANCB     OF     BVIOJDNCBL— Where 

fact  to  be  determined  by  Jury  is  whether  bill 
of  sale  represented  absolute  sale  or  was  exe- 
cuted as  security,  following  Instruction  Is  er- 
roneous: "Plaintiffs  admit  execution  of  bill 
of  sale  of  wheat  set  out  in  defendant's  answer, 
which  purports  on  Its  face  to  be  an  absolute 
sale  of  wheat  therein  described,  and  you  should' 
find  it  to  be  an  absolute  sale  of  wheat,  unless 
it  has  been  made  to  appear  by  preponderance 
of  testimony  that  it  was  griven  as  security  and 
that  both  parties  so  understood  it."  Such 
issue,  like  all  issues  in  civil  cases,  is  to  be 
determined  by  Jury  from  preponderance  of  evi- 
dence, and  last  clause  In  instruction  In  effect 
Is  direction  to  Jury  that  whether  bill  of  sale 
was  talcen  as  security  was  not  to  be  determined 
upon  preponderence  of  evidence*  unless  "both 
parties  so  understood  It."  By  this  instruction.  If 
Jury  came  to  conclusion  that  plaintiff  under- 
stood it  to  be  taken  as  security  and  that  de- 
fendant did  not  so  understand  it.  they  were 
directed  to  And  it  to  be  an  absolute  sale.  Such 
Instruction  withdrew  from  Jury  full  considera- 
tion of  evidence  on  issue  upon  which  they  were 
to  pass  and  cannot  be  upheld. — Perkins  vs. 
Kckert.  65  Cal.  400,  401. 

As  to  preponderance  of  testimony  In  cItII 
cases,  see  note  62  Am.  Dec.  187. 

S29.  Afltrmattve  defense. — In  action  where 
defendant  allegred  special  contract  as  defense, 
court  instructed  Jury  that  plaintiff  must  make 
out  her  case  by  preponderance  of  evidence,  but 
that  burden  of  provingr  that  there  was  such 
special  contract  as  allegred  by  defendant  rested 
upon  defendant,  and  unless  she  established  it 
by  preponderance  of  evidence,  her  defense  ' 
founded  upon  such  special  contract  failed  en- 
tirely. Instruction  was  correct, — Custck  vs. 
Boyne,  1  Cal.  App.  643,  647.  82  Pac  Rep.  985. 

830.  Contrlbntory  neirlisence  Is.  matter  of 
defense  to  be  proved  affirmatively  by  defend- 
ant, and  hence  burden  of  proof  is  upon  him. 
—Schneider  vs.  Market  St  R.  Co.,  184  Cal.  482, 
487.   66   Pac.   Rep.   734. 

As  to  proof  of  contrlbntory  nesiiffence^  see 
KERR'S  CYG.  CIV.  CODB  9  484  and  note. 

831.  Exception,  where  crime  Imputed  to 
plaintiff.— Provision  of  subd.  5  but  affirms  gen- 
eral rule  at  common  law,  and  does  not  abro- 
gate exception  stated  by  Mr.  Greenleaf  that 
"to  support  special  plea  of  Justiflcation  where 
crime  is  imputed,  same  evidence  must  be 
adduced  as  would  be  necessary  to  convict 
plaintiff  upon  an  indictment  for  crime  Imputed 
to  him;  and  It  is  conceived  that  he  would  be 
entitled  to  benefit  of  any  reasonable  doubts  of 
his  gruilt  in  minds  of  Jury  in  same  manner 
as  in  crimihal  trial."  Defendant  in  suit  for 
damages  for  slander.  In  order  to  make  good 
his  defense,  is  required  to  prove  plaintiff 
guilty  of  crimes  imputed  to  him  by  slanderous 
words,  by  testimony  sufficient  to  convict  plain- 
tiff on  those  charges  on  criminal  trial. — Merk 
vs.  Gelzhaeuser,  50  Cal.  631,  633. 

333.  Frond. — An  instruction  which  conveys 
to  minds  of  Jurymen  idea  that  they  are  not 
authorized   to   find    fraud   upon   preponderance 


of  evidence  in  civil  case  Is  erroneous. — Bullard 
vs.  His  Creditors,  56  Cal.  600,  608.  See  Ford 
vs.   Chambers,   19   Cal.   143,  144. 

333.  If  Judge  attempts  to  state  to  Jury  that 
it  may  require  more  evidence  to  overthrow 
presumption  that  one  has  not  committed  an 
affirmative  or  positive  and  active  fraud  than 
that  he  has  not  denied  an  honest  debt,  he 
should  do  so,  if  at  all.  in  such  language  that 
in  calling  attention  of  Jury  to  such  difference 
they  should  not  be  led  to  belief  that  mere 
preponderance  of  evidence  will  not  Justify 
verdict  of  guilty  of  fraud  In  civil  case.— Bul- 
lard vs.   His  Creditors,   66  Cal.   600,   605. 

334.  Fraud  Is  commonly  established  by 
facts  and  circumstances  which  logically  de- 
note its  existence,  rather  than  by  direct  proof 
of  covinous  contrivance  —  by  circumstances 
which,  taken  together,  lead  'to  inference  of 
fraud  rather  than  to  that  of  honesty. — Hall 
vs.  Sussklnd.  120  Cal.  659,  663,  63  Pac  Rep.  46. 

336.  Tmst.— It  is  familiar  rule  that  it  Is 
Incumbent  upon  him  who  will  claim  that  trust 
exists  in  his  favor  to  establish  fact  by  clear, 
convincing,  and  unambiguous  testimony;  that 
presumption  that  person  in  whose  name  legal 
title  to  land  is  vested  Is  absolute  owner  there- 
of is  not  to  be  overcome  by  surmise  or  con- 
jecture, or  by  any  evidence  that  fails  to 
afford  satisfactory  proof  of  fact  to  tribunal 
before  which  it  is  presented. — Plass  vs.  Plass 
122  Cal.  3.  13,  54  Pac  Rep.  872. 

330.     BFFBCT  OF  PRESUMPTION  ON  BUR- 

DBN  OF  PROOF.— Instruction  reading:  "Bur- 
den to  prove  lack  of  care  and  to  prove 
negligence,  which  is  the  same  thing,  is  on  plain- 
tiffs throughout  this  case,"  and  "unless  they 
plaintiffs,  have  shown  that*  boiler  and  ap- 
paratus which  was  used  by  defendant  were 
Improper  appliances  to  be  used,  or  that  they 
were  maintained  or  used  by  defendant  in 
careless  or  negligent  manner,  and  unless  they 
have  so  shown  to  your  satisfaction  and  by 
preponderance  of  evidence,  you  are  Instructed 
that  you  must  find  for  defendant,"  are  not 
in  conflict  with  an  instruction  to  effect  that 
happening  of  accident  was  prima  facie  evi- 
dence of  negligence.  Contention  that  such 
a  conflict  exists  Is  founded  upon  failure  to 
perceive  effect  of  presumption  as  evidence. 
Negligence  could  have  been  established  by 
direct  proof  of  some  act,  which,  in  its  nature, 
was  negligent,  or  It  could  have  been  estab- 
lished, as  It  was  established,  prima  facie,  by 
mere  proof  of  happening  of  accident,  and 
circumstances  surrounding  it.  from  which  pre- 
sumption of  negligence  arose.  This  presump- 
tion Is,  itself,  evidence  in  case,  and  it  does 
not  change  rule  as  to  burden  of  proof.  It 
is  merely  evidence  by  which  plaintiffs  under- 
took to  establish  that  which  they  were  bound 
to  prove.  It  still  remains  the  law  that,  upon 
whole  evidence,  plaintiffs  must  have  prepon- 
derance of  proof  In  order  to  succeed. — Kahn 
vs.  Triest-Rosenberg  C.  Co.,  189  Cal.  840,  344, 
345,  73  Pac.  Rep.  164. 

337.  INSTRUCTION  IN  THB  CONJUNCTIVB 
FORM  —  When      distinct      Issues      presented. — 

Three  Issues, — mental  unsoundness,  undue  in- 
fluence, and  fraud, — were  separately  submit- 
ted  to  Jury   at   request  of  appellants   In   pro- 


[ 


9  2061        (2886) 


INSTRUCTION  IN  CONJUNCTIVE:  FORM— ALIBI. 


tPt.tVi 


ceedlng  upon  contest  of  probate  of  will,  and 
no  other  issue  was  requested  to  be  or  was 
so  submitted.  Court  instructed  Jury  that  bur- 
den of  proving  by  preponderance  of  evidence 
that  deceased  was  not  of  sound  mind  "and" 
that  proposed  will  was  not  executed*  by  reason 
of  undue  influence,  or  that  will  was  invalid 
for  any  reason,  rested  on  contestants.  It 
was  held  that  this  Instruction  does  not  mean 
that  appellants  must  have  proven  conjunc- 
tively both  mental  unsoundness  "and"  undue 
influence  in  order  to  have  succeeded  in  Ut>-' 
setting   the   will;    it    merely    means    that    pre- 

cauaoiish    mc..v«.»    w»..->*v...*-.*«ss,   and    «.*-- 
preponderance  was  also  necessary  to  estabusn 
undue  influence,  and  could  not  have  been  ot^^ef" 
wlse  understood  by  Jury.— Estate  of  Black,  idi 
Cal.  392.  394,  64   Pac.  Rep.  695. 

838.     Moral    certainty    not    required.  — It    is 
provided     in     81835     ante     "that    evidence     Is 
deemed     satisfactory     which     ordinarily     pro- 
duces   moral     certainty    or    conviction    in    an 
unprejudiced   mind.     Such   evidence   alone  will 
Justify    verdict.      Evidence    less    than    this    is 
denominated  slight  evidence."     Whatever  may 
be  meaning, of  that  section,  it  is  clearly  modi- 
fled   by  provisions  of   this  section,   which   pro- 
vides   that    in    civil    cases,    when    evidence    Is 
contradictory,    a    decision    must    be    made    ac- 
cording   to   preponderance   of   evidence.     It   is 
settled  law  that  where,  in  such  case,  evidence 
on    Issues    of   fact    Is    fairly   and    substantially 
conflicting,    finding  of   trial   court   must  stand. 
-Parker  vs.  Gregg,   136  Cal.   413.  414.  69  Pac. 
Rep.    22. 

339.  In  civil  case,  It  is  error  to  tell  Jury 
that  there  must  be  evidence  sufficient  to  "con- 
'  vince  their  minds"  of  any  fact  necessary  to 
be  shown  by  either  party.  Weight  of  evi- 
dence or  preponderance  of  probability  Is  suffi- 
cient to  establish  fact  in  civil  case.— Murphy 
vs  Waterhouse.  118  Cal.  467,  473,  54  Am.  St 
Rep.   365.   45   Pac.   Rep.   866. 

.<i40.     In  an  action  for  personal  injuries,  de- 
fendant  requested  court  to  give  following  in- 
Ftruction:     "Plaintiflf,    in    order    to    recover    in 
this    action,   must    prove    to    your   satisfaction 
that    defendants    have    been     guilty    of    some 
fault    or    negligence,  ...  by    a    preponderance 
of  evidence  and  to  a  moral  certainty."     Court 
struck   out  words   "and   to  a  moral   certainty" 
and   gave   instruction   as  amended,  which   was 
assigned    as    error.      But    supreme    court    held 
that   there  was  no  error,  saying  that  by  §  1826 
ante,  that  degree  of  proof  Is  required  to  estab- 
lish  matter  in  dispute  which  produces  convic- 
tion in  an  unprejudiced  mind.     When  evidence 
is    such    as    produces    conviction    of    truth    of 
fact    in    an    unprejudiced    mind,    such    fact    Is 
said  to  be  established  to  moral  certainty.    Such 
evidence    is    deemed    to    be    satisfactory,    and 
will    justlfv   verdict.     When   matter   is   proved 
to    satisfaction    of    Jury    upon    preponderance 
of  evidence,  then  it  can  be  affirmed  that  they 
are    convinced    of    its    truth,'   and.    being    thus 
convinced  of  its  truth,  they  can  pass  upon  it. 
It  follows  from  foregoing  that  when  Jury  were 
told  that  plaintiff,  in  order  to  recover  In  that 
action,    must    prove   to    their    satisfaction    that 
defendants     had     been     guilty     of     what    was 


stated  in  instruction  complained  of,  by  pre- 
ponderance of  evidence,  they  were,  in  eflfect, 
told  that  they  must  be  conyinced  from  evi- 
dence to  a  moral  certainty  that  defendants 
were  so  guilty,  or  that  plaintiff  was  not  en* 
titled  to  recover.  To  have  added  "and  to  a 
moral  certainty"  would  have  tended  to  con- 
fuse and  mislead  Jury. — ^Treadwell  vs.  Whit- 
tier,  80  Cal.  674,  684,  603,  13  Am.  St.  Rep.  175, 
22  Pac.  Rep.  266,  5  L.  R.  A.  498. 

341.  As  an  expression  "preponderance  of 
evidence"  Is  equivalent  of  "satisfactory  proof." 
— People  vs.  "^essersmith,  61  Cal.  246,  248.     ^^  , 
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Xl.     REASONABLE  DOUBT     (SUBD.    5). 

As,  to  bvrden  of  proof  In  trial  for  honslddc, 
BSQ  KERR'S  CYC.  PBSN.  CODE  9  1105  and  note. 

As  to  harden  and  measure  of  proof  !■  ease 
of  honldde  by  mlMidTcnt«re»  see  note  by 
P.  H.  Bowlby,  3  I*  R.  A.   (N.  8.)   1161. 

As  to  preflvmptlon  of  lanocenee  of  defend- 
ant In  erlmlnnl  enuse,  see  KBRR'S  CYC  PBH» 

CODES  S  1096  and  note. 

As  to  reasonnble  doubt,  see  KBRR*S  CYCr 
PEN.  CODE  S9  1096,  1097  and  notes;  also  notes 
52  Am.  Dec,  787;  62  Am.  Dec  183;  76  Am.  Dec. 
66;  48  Am.  Rep.  676;  monographic  notes  48 
Am.  St.  Rep.  566-579;  17  L.  R.  A.  705-711. 

As   to    mle   that   when   It   appears   that   de- 
fendant   has    committed    a    pablic    offense    and 
there  Is  reasonable  arronnd  of  donbt  In  whieh 
of  two  or  more  decrees  he  Is  snllty,  he  caa 
be  convicted  of  lowest  of  such   decrees  onirr 
see  KERR'S  CYC.  PEN.  CODE  8  1097  and  note. 
842.     ALIBI — Amount    of   proof    to    establish. 
— It   is   error   for   court   to   assume   in    its   In- 
structions that  an  alibi  is  a  matter  of  defense, 
and  to  tell  Jury  that  it  must  be  established  to 
their  satisfaction.    When  Jury  is  told  that  any 
particular    fact    must    be    establshed    to    their 
satisfaction,    such    statement    can    only    mean 
that  such  fact  must  be  established  at  least  by 
preponderance    of    evidence;    yet    there    Is    no 
such  burden  cast  upon  defendant  charged  with 
crime,   except   in   certain   instances.     It   is  for 
people    to    make    case    against    defendant    be- 
yond   reasonable    doubt,    and    element    of    an 
alibi  is   included  in   the  case  which   law  com- 
mands  people   to 'make   out,   equally   with   all 
other    parts    of    it.      If    evidence   of    defendant 
tends    to   establish   an   alibi   to   extent   that   It 
is  sufficient  to  raise  reasonable  doubt  In  minds 
of   Jurors    as   to   defendant's    grullt.    then    they 
should    acquit   him.     It   Is    thus   apparent   that 
alibi,  to   be  efficacious   to  defendant,  need  not 
be    "satisfactorily    proven,"    and    need    not   be 
established  to  satisfaction  of  Jury.— People  vs. 
Roberts.    122   Cal.    377.    378,    65    Pac.    Rep.    137; 
People  vs.  Phlpps.  39  CaL  326.  332.  333. 

343.  An  instruction  concerning  question  of 
alibi  and  amount  of  proof  necessary  to  estab- 
lish it.  reading:  "Such  a  defense  is  as  proper 
and  legitimate,  if  proved,  as  any  other  de- 
fense, and  all  evidence  bearing  upon  point, 
if  any,  shall  be  considered  by  you;  and  If,  in 
view  of  all  evidence,  you  have  any  reasonable 
doubt  as  to  whether  defendant  was  in  some 
other  place  when  crime  was  committed,  you 
should  give  defendant  benefit  of  doubt.  In 
other  words,  defendant  is  not  bound  or  re- 
quired   to    prove   an    alibi    beyond    reasonable 
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doubt  to  entitle  him  to  an  acquittal.  It  is 
sufficient  If  evidence  upon  that  point.  If  any, 
raise  reasonable  doubt  in  your  minds  of  his 
presence  at  time  and  place  of  commission  of 
crime  chargred/'  was  held,  taken  as  a  whole, 
to  be  correct;  but  certain  expressions  therein 
were  criticized,  as,  for  instance,  strictly 
spealcingr,  matter  of  alibi  Is  not  matter  of 
defense.  Again,  jury  were  told  "that  such  a 
defense  is  as  proper  and  legitimate.  If  proved, 
as  any  other  defense."  The  words  "if  proved," 
standing  alone,  would  be  seriously  misleading, 
for  an  alibi  In  no  sense,  in  order  to  be  suc- 
cessfully invoked,  need  be  proved,  as  that 
word  is  ordinarily  used.  But  it  is  perfectly 
evident  from  context,  taking  entire  instruc- 
tion together,  that  the  court.  In  using  those 
words,  simply  Intended  them  to  mean  suffi- 
cient degree  of  proof  to  raise  reasonable  doubt 
In  minds  of  jury  .—-People  vs.  Winters.  125  Cal. 
S25.  327.  328,  67  Pac.  Rep.  1067.  (See  dis.  op. 
Henshaw.  J.,  331-334). 

844.  Where  court  had  told  Jury  many  times 
that  burden  of  proof  rested  upon  prosecution, 
and  that  every  material  fact  must  be  estab- 
lished by  prosecution  to  satisfaction  of  jury 
beyond  reasonable  doubt,  it  was  held  that 
jury  were  not  told  that  burden  of  proving 
his  innocence  by  preponderance  of  evidence 
was  C€wt  upon  a  defendant  by  further  in- 
struction in  following  words:  "If  I  understand 
the  testimony  for  the  defendant,  it  Is  merely 
that  he  was  not  there  and  did  not  know 
anything  about  it,  and.  of  course,  had  nothing 
to  do  with  it;  that  is  what  in  law  is  called  an 
alibi,  and  he  is  not  required  to  establish 
that  beyond  reasonable  doubt,  but  may  estab- 
lish it  by  preponderance  of  testimony;  and. 
in  this  matter,  gentlemen,  before  you  can 
find  verdict  against  defendant,  of  course  you 
must  be  satisfled  beyond  reasonable  doubt 
that  he  was  at  time  there. — People  vs.  Lee 
Sare  Bo.  72  Cal.  623,  627,  628,  14  Pac.  Rep.  310. 

845.  CIRCUMSTANTIAIi  flVlDBNCB.  —  In- 
struction that  "circumstantial  evidence  should 
be  such  as  produces  nearly  same  degree  of 
certainty  as  that  which  arises  from  direct 
testimony"  Is  proper.— People  vs.  Padillia,  42 
Cal.   536.  639. 

346.  Where  evidence  was  circumstantial, 
court  instructed  jury  that  "in  order  to  convict, 
circumstantial  evidence  should  be  such  as 
to  produce  nearly  same  degree  of  certainty 
as  that  which  arises  from  direct  testimony 
and  to  exclude  rational  probability  of  inno- 
cence." This  was  held  not  to  be  erroneous. 
Where  evidence  is  entirely  circumstantial,  yet 
it  is  not  only  consistent  with  guilt  of  defend- 
ant, but  Inconsistent  with  any  other  rational 
conclusion,  law  makes  it  duty  of  jury  to  con- 
vict, notwithstanding  such  evidence  may  not 
be  as  satisfactory  to  their  minds  as  direct 
testimony  of  credible  eye-witness  would  have 
been. — People  vs.  Cronln.  34  Cal.   191.  201,  202. 

347.  "Hypothesis  contended  for  by  prose- 
cution must  be  established  to  an  absolute 
moral  certainty,  to  entire  exclusion  of  any 
rational  probability  of  any  other  hypothesis 
being  true,  or  jury  must  find  defendant  'not 
guilty.' "  Is  an  instruction  applicable  only  to 
cases     In     which     evidence    is    circumstantial. 


Where  all  evidence  in  case  is  direct  and  posi- 
tive, and  defendant's  guilt  is  In  no  manner 
dependent  upon  an  agreement  of  circum- 
stances, there  is  no  such  thing  as  hypothesis 
in  theory  of  prosecution,  and  an  instruction 
based  upon  such  theory  becomes  irrelevant 
and  immaterial.  In  such  case  It  Is  proper  to 
refuse  to  give  such  instruction. — People  vs. 
Gilbert.  60  Cal.  108.  Ill,  113. 

848.  Chain  of  circumstances  leading  to  two 
opposing  conclusions.  —  Following  instruction 
as  to  reasonable  doubt  was  held  to  be  correct: 
"If  one  set  or  chain  of  circumstances  leads  to 
two  opposing  conclusions,  one  or  other  of 
such  conclusions  must  be  wrong,  and  there- 
fore, if,  in  such  case,  you  have  any  reasonable 
doubt  as  to  which  of  said  conclusions  the 
chain  of  circumstances  leads,  reasonable  doubt 
would  thereby  be  created,  and  you  should 
give  defendant  benefit  of  doubt,  and  acquit 
him."  It  was  further  held  that  court  prop- 
erly gave  suck  instruction  in  place  of  re- 
quested Instruction  reading  as  follows:  "If 
one  set  or  chain  of  circumstances  leads  to 
two  conclusions,  one  or  the  other  of  such 
conclusions  must  be  wrong,  and  therefore, 
in  such  a  case,  there  must  be  reasonable  doubt, 
and  defendant  should  be  acquitted." — People 
vs.'Dolan,  96  Cal.  315,  319.  31  Pac.  Rep.  107. 

349.  The  trial  court  refused  to  give  the 
following  instructions  as  to  reasonable  doubt: 
"The  court  instructs  the  jury  that  if  one  set 
or  chain  of  circumstances  leads  to  two  oppos- 
ing conclusions,  one  or  other  of  such  con- 
clusions must  be  wrong;  and  therefore,  in 
such  case,  if  you  have  a  reasonable  doubt  as 
to  which  of  said  conclusions  the  chain  of  cir- 
cumstances leads,  a  reasonable  doubt  would 
thereby  be  created,  and  you  should  give  the 
defendant  the  benefit  of  such  doubt  and  acquit 
him."  This  ruling  was  held  correct  in  view 
of  the  fact  that  both  of  the  "opposing  con- 
clusions" might  lead  to  defendant's  guilt. — 
People  vs.  Clarke,  130  Cal.  642,  648,  63  Pao. 
Rep.  138. 

350.  An  Instruction  that  "If  the  evidence 
points  to  two  conclusions,  one  consistent  with 
defendant's  guilt,  other  consistent  with  de- 
fendant's innocence,  jury  are  bound  to  reject 
one  of  g^llt  and  adopt  one  of  innocence,  and 
acquit  defendant,"  while  true  as  an  abstract 
proposition,  is  applicable  to  case  only  where 
there  is  conflict  of  evidence  as  to  commission 
by  defendant  of  homicide  charged.  It  is  of 
no  importance  where  only  defense  offered  is 
insanity,  and  in  such  case  a  refusal  by  court 
to  give  it  Is  not  error. — People  vs.  Barthleman, 
120  Cal.  7,  11,  62  Pac.  Rep.  112. 

861.     DBFINITION         OF  ^OIBASONABLB 

DOUBT.»— To  tell  Jury  that  reasonable  doubt 
Is  fair  doubt  is  to  give  an  explanation  that 
does  not  explain.— People  vs.  Hubert,  119  Cal. 
216.  224,  63  Am.  St.  Rep.  72,  61  Pac.  Rep.  329. 

8SaL     CMef    Justice    Sbuw*S    deftnltlon.— The 

definition  of  reasonable  doubt  given  by  Chief 
Justice  Shaw,  frequently  referred  to  and  fol- 
lowed by  supreme  court  of  this  state,  is  con- 
tained in  an  extensive  opinion  discussing 
conviction  of  crime  on  circumstantial  evidence. 
He  says.  In  part:  "The  circumstances  taken 
together   should   be   of   conclusive   nature   and 
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tendency,  leading  on  whole  to  satisfactory 
conclusion,  and  producing  in  effect  reasonable 
and  moral  certainty,  that  accused,  and  no  one 
else,  committed  offense  charged.  It  is  not 
sufficient  that  they  create  probability,  though 
strong  one;  and  if,  therefore,  assuming  all 
facts  to  be  true  which  evidence  tends  to 
/  establish,  they  may  yet  be  accounted  for  upon 
any  hypothesis  which  does  not  include  guilt 
of  accused,  proof  fails.  It  is  essential,  there- 
fore, that  circumstances  taken  as  whole,  and 
giving  them  their  reasonable  and  Just  weight, 
and  no  more,  should  to  a  moral  certainty  exclude 
'  every  other  hypothesis.  The  evidence  must 
establish  corpus  delicti,  as  it  is  termed,  or 
offense  committed  as  charged;  and,  in  case  of 
homicide,  must  not  only  prove  death  by  vio- 
lence, but  must,  to  reasonable  extent,  exclude 
hypothesis  of  suicide,  and  death  by  act  of 
any  other  person.  This  is  to  be  proved  beyond 
reasonable  doubt.  Then,  what  is  reasonable 
doubt?  It  is  term  often  used,  probably  well 
understood,  but  not  easily  defined.  It  Is  not 
mere  possible  doubt;  because  everything 
relating  to  human  affairs,  and  depending  on 
moral  evidence,  is  open  to  some  possible  or 
imaginary  doubt."  He  then  defines  the  term 
as  follows:  "It  is  that  state  of  the  case 
which,  after  entire  comparison  and  considera- 
tion of  all  evidence,  leaves  minds  of  jurors 
In  that  condition  that  they  cannot  say  they 
feel  an  abiding  conviction,  to  a  moral  cer- 
tainty, of  truth  of  charge."  He  adds:  "The 
;  burden  of  proof  is  upon  the  prosecutor.  All 
.  the  presumptions  of  law  Independent  of  evi- 
'■  dence  are  in  favor  of  innocence;  and  every 
person  Is  presumed  to  be'  innocent  until  he 
.'  is  proved  guilty.  If  upon  such  proof  there  is 
^  reasonable  doubt  remaining,  accused  is  en- 
*  titled  to  benefit  of  It  by  an  acquittal.  For  It 
Is  not  sufHcient  to  establish  a  probability, 
though  strong  one  arising  from  doctrine  of 
chances,  that  fact  charged  is  more  likely  to 
be  true  than  contrary;  but  evidence  must 
establish  truth  of  fact  to  a  reasonable  and 
moral  certainty;  certainty  that  convinces  and 
directs  understanding,  and  satisfies  reason 
and  Judgment  of  those  who  are  bound  to  act 
conscientiously  upon  it.  This  we  take  to  be 
proof  beyond  reasonable  doubt;  because  If  the 
law.  which  mostly  depends  upon  considera- 
tions of  a  moral  nature,  should  go  further  than 
this,  and  require  absolute  certainty,  It  would 
exclude  circumstantial  evidence  altogether."— 
Commonwealth  vs.  Webster,  69  Mass.  (6  Cush.) 
295.    319,    320. 

353.  Language  of  Mr.  Chief  Justice  Shaw 
In  the  case  of  Commonwealth  vs.  Webster,  59 
Mass.  (5  Cush.)  295,  828,  is  probably  the  most 
satisfactory  definition  ever  given  to  the  words 
"reasonable  doubt"  in  any  case  known  to 
criminal  Jurisprudence.— People  vs.  Strong,  30 
Cal.  151.  156;  People  vs.  Paulsell,  116  Cal.  6, 
11,  46  Pac.  Rep.  734. 

354.  The  definition— or  rather  the  descrip- 
tion—of "reasonable  doubt"  given  by  Chief 
Justice  Shaw  in  Webster  case  has  been 
adopted  by  supreme  court  of  this  state,  and 
by  nearly  all  American  courts,  as  statement 
of  that  mental  condition  sufficiently  accurate. 
Therefore  where  a  nisi  prius  court  had  given 
language    used    by    Chief    Justice    Shaw,    and 


had  confined  itself  to  such  language,  court 
stated  that  it  would  be  slow  to  reverse  the 
case,  although  other  instructions  upon  sub- 
ject, not  objectionable,  had  been  asked  by 
defendant  and  had  been  refused.  The  supreme 
court  has  also  expressed  hope  that  trial  Judges 
will  confine  themselves  to  this  approved 
definition.— People  vs.  Kernaghan,  72  Cal.  609, 
610,  14  Pac.  Rep.  666;  People  vs.  Paulsell,  115 
Cal.   6,   10,  46  Pac.  Rep.  784. 

85B.  Same — Crtttdam  of. — Portion  of  in- 
struction used  by  Chief  Justice  Shaw  and 
followed  in  many  cases  in  this  state,  reading: 
"A  reasonable  doubt  is  that  state  of  case 
which  after  entire  comparison  and  considera- 
tion of  all  evidence  in  cause  leaves  minda  of 
Jurors,"  etc.,  was  criticized  in  that  reasonable 
doubt  obviously  Is  not  a  "state  of  case,"  bat 
is  rather  condition  of  mind.  But  in  view  of 
fact  that  definition  had  been  so  frequently 
approved,  suppreme  court  refused  to  consider 
criticism. — People  vs.  Lewandowskl,  148  CaL 
674,  580.  77  Pac.  Rep.  467. 

S58.  Bstobllsked  deflnltloiui  should  be  a^ 
hered  to. — In  criticizing  Judges  of  trial  courts 
for  departing  from  well-established  definitions 
of  reasonable  doubt,  supreme  court,  McPar- 
land.  J.,  made  this  emphatic  statement: 
"Whenever  a  Judge  undertakes  In  elaborate 
language  to  tell  Juror  when  his  mind  should 
be  in  legal  state  of  reasonable  doubt,  he  en- 
ters upon  wide  waste  of  mental  philosophy 
where  landmarks  are  soon  lost  in  fog.  and 
he  is  very  apt  to  have  collision  with  the 
metaphysics  of  some  other  court,  which  re- 
sults in  wreck  of  Judgment" — People  vs.  Len- 
on,  79  Cal.  626,  681,  21  Pac.  Rep.  967. 

857.  degree:  of  CBRTAINTT  REaUIREO 
— Absolute    moral    certainty    not    necessary. — 

A  requested  Instruction  that  Jury  must  be 
convinced  to  an  "absolute  moral  certainty" 
is  erroneous,  and  properly  refused. — People 
vs.  Hecker,  109  Cal.  461,  466,  42  Pac.  Rep.  307, 
80    L.    R.    A.    408. 

358.     Approach    to    absolute    couTlction. — In 

criminal  prosecution,  court  instructed  Jury,  in 
part:  "You  must  be  satisfied  beyond  a  reason- 
able doubt.  What  reasonable  doubt  is  depends 
upon  definition.  It  must  be  such  doubt  as 
nearly  approaches  conviction.  I  mean,  opinion 
of  his  guilt  must  nearly  approach  what  is 
called  absolute  conviction.  It  must  approach 
it  nearly,"  etc.  In  commenting  on  this  in- 
struction, court  said:  "Law  does  not  Justify 
Jury  in  convicting  defendant  of  felony  without 
being  convinced  of  his  guilt.  There  must  be 
conviction  of  guilt  before  there  can  be  con- 
viction of  defendant  It  is  not  sufficient  that 
it  should  approach  conviction;  there  must  be 
conviction  of  guilt  in  minds  of  Jury  to  Justify 
verdict  affirming  guilt.  It  is  said  In  charge 
it  must  approach  'absolute  conviction.'  Is 
there  any  difference  between  conviction  lind 
absolute  conviction?  .  .  .  We  think  there  Is  a 
difference,  and  that  absolute  conviction  means 
conviction  beyond  possibility  of  doubt,  which 
law  does  not  require  Jury  to  attain  to.  to 
render  verdict  against  defendant.  .  .  .  There  was 
no  error,  then.  In  direction  to  Jury  that  their 
opinion  must  approach  absolute  certali^ty; 
that   is,    conviction   so   perfect,    complete,    and 
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unconditional  as  to  exclude  possibility  of 
doubt/'— People  vs.  Ferry,  84  Cal.  81,  38,  84, 
85.  24  Pac.  Rep.  38. 

369.  Beyond  pOMlblllty  of  m  doabtr— Instruc- 
tion that  "Jury  are  directed  that  their  opinion 
of  ffuilt  of  defendant  upon  evidence  in  this 
case  must  nearly  approach  absolute  certainty; 
that  is,  condition  in  their  minds  so  perfect, 
complete,  and  unconditional  as  to  exclude 
possibility  of  doubt"  Is  erroneous  In  that  it 
requires  condition  in  minds  of  jurors  which 
shall  exclude  "possibility  of  a  doubt"; 
whereas  law  requires  only  a  belief  to  that  de- 
irree  of  moral  certainty  which  excludes  all 
reasonable  doubt  of  guilt  of  accused.  This 
leflral  qualiflcation  of  doubt  to  be  excluded 
Implies  "possibility"  of  unreasonable  doubt, 
which  requisite  degree  of  belief  need  not  be 
excluded.— People  vs.  Smith,  105  Cal.  876,  878, 
89  Pac  Rep.  88. 

S0O.  Entire  satlsfaetton.— Instruction  which 
in  efPect  tells  jury  in  criminal  prosecution 
that  they  might  be  satisfied  to  moral  certainty 
and  beyond  reasonable  doubt,  but  at  same  time 
not  entirely  satisfied,  of  defendant's  guilt,  is 
erroneous.  Anything  short  of  entire  satisfac- 
tion on  part  of  jury  of  truth  of  charge  neces- 
sarily implies,  in  case  of  conviction,  that  in 
their  opinion  charge  Is  sustained  by  mere 
preponderance  of  evidence.  A  mere  prepon- 
derance of  evidence  is  not  sufficient  for  con- 
viction, and,  on  other  hand,  it  is  not  required 
that  inculpatory  facts  shall  be  absolutely  in- 
compatible with  Innocence  of  accused.  True 
medium  is  that  the  evidence  shall  satisfy  Jury 
to  moral  certainty,  and  beyond  reasonable 
doubt— that  they  shall  be  entirely  satisfied— of 
guilt  of  accused.— People  vs.  PadlUla,  42  Cal. 
635.  639,  540;  People  vs.  Kerrick,  52  Cal.  446, 
447;  People  vs.  Carrillo,  70  Cal,  643,  645.  11 
Pac.   Rep.    840. 

361.     Jury  was  charged   that  "If  they  shall 
be   satisfied   from   the  evidence   of  defendant's 
guilt  to  a  moral  certainty  and  beyond  a  rea- 
sonable  doubt."    they    must   convict   him.    "al- 
though they  may  not  be  entirely  satisfied  that 
the   defendant  and   no  other  or  different  per- 
son committed  alleged  offense."     First  branch 
of    this    instruction    is    correct    exposition    of 
law.   but   latter   clause   of   it   is  not   only   cal- 
culated  to  mislead   Jury,   but   Is   repugnant   to 
first  clause.     Unless  Jury  was  entirely  satisfied 
from    evidence    that    defendant    and    no    other 
or    different    person    committed    offense,    they 
must,  of  necessity,  have  had  reasonable  doubt 
of  his  guilt.     Absence  of  all  reasonable  doubt 
necessarily   implies   that   fact   was   established 
in    so    conclusive    a    manner    that    Jury    was 
"entirely  satisfied"  of  its  truth,  but  jury  may 
believe    that    there    is    a    "possibility"    of    de- 
fendant's  innocence,   and   yet  properly  convict 
him;    because,    though    it   may   be   possible   he 
was   Innocent,  jury  may,   nevertheless,   be   en- 
tirely   satisfied    that    he    was    guilty.      Term 
"entirely  satisfied"  in  this   connection,   implies 
a  firm  and  thorough  assent  of  mind  and  judg- 
ment   to    truth    of   proposition:    and    this    may 
exist,    notwithstanding     that     facts     may     be 
otherwise.— People  vs.  Phipps,  39  Cal.  326,  334. 
335. 

362.     Instruction  that  "You  are  not  legally 


bound  to  acquit  him  because  you  may  not  be 
entirely  satisfied  that  defendant  and  no  other 
person  committed  alleged  offense"  Is  errone- 
ous.— People  vs.  Brown,  56  Cal.  405,  406;  Peo- 
ple vs.  Brown,  69  Cal.  345,  8  Pac  C.  L.  J.  338. 

868.  It  is  reversible  error  for  court  to 
refuse  following  instruction:  "Evidence  in 
criminal  case  must  satisfy  Jury  to  moral  cer- 
tainty, and  beyond  reasonable  doubt,  that  is. 
it  must  entirely  satisfy  Jury  of  guilt  of  de- 
fendant before  they  can  convict.  If  jury  are 
not  entirely  satisfied,  they  must  acquit." — 
People  vs.  Cheong  Foon  Ark,  61  CaL  527,  529. 

364.  Where  court  gives  usual  stereotyped 
definition  of  reasonable  doubt,  it  is  not  error 
to  tell  Jury  that  they  need  not  be  "wholly 
satisfied."  in  following  manner:  "A  reason- 
able doubt  is  doubt  that  arises  out  of  a  con- 
sideration of  testimony,  a  doubt  that  is  sup- 
ported by  reason  and  not  by  mere  conjecture 
or  idle  suspicion  irrespective  of  evidence  in 
the  case.  You  are  to  be  satisfied  beyond 
reasonable  doubt,  not  wholly  satisfied,  abso- 
lutely satisfied,  and  beyond  all  possibility  of 
a  doubt. — but  merely  satisfied  beyond  reason- 
able doubt."— People  vs.  Ross,  115  Cal.  233, 
238.   46  Pac.   Rep.    1059. 

S65.     Fact  surrounded  by  degree  of  doubt. — 

Following  Instruction  on  reasonable  doubt 
was  objected  to:  "If,  under  the  foregoing 
rules,  testimony  in  this  case  is  sufficient  to 
convince  you  as  reasonable  men.  beyond  rea- 
sonable doubt,  that  defendant  did  commit  the 
act  charged,  although  fact  may  be  surrounded 
In  degree  by  a  doubt,  then  I  charge  you  that 
it  Is  your  duty  to  convict."  Supreme  court 
held  this  instruction  not  to  be  very  clear,  but 
that  it  could  not  have  misled  jury,  where  In 
other  parts  of  its  charge,  court  fully  In- 
structed jury  as  to  doctrine  of  reasonable 
doubt  in  language  of  Mr.  Chief  Justice  Shaw 
in  Webster  case.  •  Doubt  referred  to  in  latter 
part  of  instruction  is  not  reasonable  doubt.— 
People  vs.  Murphy,  146  Cal.  502.  507.  80  Pac. 
Rep.   709. 

366.  In  a  case  which  was  one  of  circum- 
stantial evidence,  and  where  court  had  fully 
instructed  Jury  as  to  nature,  force,  and  gen- 
eral rules  of  application  of  circumstantial 
evidence,  court  said,  further:  "If  under  the 
foregoing  rules,  testimony  in  this  case  la 
sufficient  to  convince  you,  as  reasonable  men, 
beyond  reasonable  doubt,  that  defendant  did 
commit  act  charged,  although  act  may  be 
surrounded  in  degree  by  a  doubt,  then  I 
charge  you  that  it  is  your  duty  to  convict." 
It  was  held  that  words  "although  act  may 
be  surrounded  In  degree  by  doubt"  were  not 
prejudicially  erroneous,  but  might  well  have 
been  omitted,  as  they  seem  to  be  meaningless 
when  all  rules  and  definition  of  circumstantial 
evidence  were  given,  and  In  view  of  fact  that 
jury  were  repeatedly  admonished  that  they 
must  be  satisfied  from  evidence  and  beyond 
reasonable  doubt  of  defendant's  guilt  or  thoy 
must  acquit  him. — People  vs.  Olsen,  1  Cal.  App. 
17.   24,   81  Pac  Rep.   676. 

SOT.  Fanciful  doubts. — After  giving  Chief 
Justice  Shaw's  definition  of  "reasonable  doubt" 
trial  court  gave  an  additional  instruction  on 
subject  in  which  occurred  following  language: 
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"But  mere  probabilities  of  Innocence  or  doubt, 
however  reasonable,  which  beset  some  minds 
on  all  occasions,  should  not  prevent  such  a 
verdict."  But  this  was  followed  by  other 
languagre  from  which  It  would  appear  that 
court  desired  to  say  to  Jury  that  mere  chimer- 
ical or  fanciful  doubts  should  not  prevent  a 
verdict  If  they  were  satisfied  to  moral  cer- 
tainty of  guilt  of  defendant.  The  supreme 
court  criticized  quoted  expression,  but  held 
that  It  was  so  ambigruous  and  charge  in  other 
portions  so  strong  and  clear  on  question  of 
reasonable  doubt  that  jury  could  not  have  been 
misled  thereby. — People  vs.  Lee  Sare  Bo,  72 
Cal.    623.    626.    14    Pac.    Rep.    810. 

868.  Court,  In  instructing  as  to  reasonable 
doubt,  said:  "But  by  a  reasonable  doubt  is 
sot  meant  every  possible  or  fanciful  conjecture 
that  may  be  suggested.  Everything  relating 
to  numerous  affairs  and  depending  upon  moral 
certainty  is  open  to  same  possible  doubt  or 
fanciful  conjecture."  This  sentence  was  fol- 
lowed by  Chief  Justice  Shaw's  definition  of 
reasonable  doubt,  and  was  held  to  be  In  sub- 
stantial compliance  with  definition  laid  down 
by  supreme  coujrt  in  numerous  cases. — People 
vs.    Davis.    135   Cal.    162,    165.   67   Pac.   Rep.    69. 

868.  Jadgment  of  reasonable  men  In  Im- 
portant  affairs  of  life. — An  Instruction  In  crim- 
inal prosecution  which  tells  jury  that  it  is 
their  duty  to  convict  if  they  should  be  satis- 
fied of  guilt  of  defendant  to  such  moral  cer- 
tainty as  would  Influence  minds  of  jury  In 
important  aflTalrs  of  life  Is  erroneous,  because 
judgment  of  reasonable  man  in  ordinary  affairs 
of  life,  however  Important,  is  Influenced  and 
controlled  by  preponderance  of  evidence.  In 
decision  of  criminal  case  Involving  life  or 
liberty  something  further  Is  required.  There 
must  be  more  than  preponderance  of  evidence. 
There  must  be  In  minds  of  jury  an  abiding 
conviction,  to  moral  certainty,  of  truth  of 
charge,  derived  from  comparison  and  consid- 
eration of  evidence.  They  must  be  entirely 
satisfied  of  guilt  of  accused. — People  vs.  Bran- 
non.   47   Cal.    96,   97. 

370.  Following  Instruction  as  to  reasonable 
doubt  Is  open  to  criticism:  "A  reasonable 
doubt  Is  not  a  mere  possible  or  imaginary 
doubt,  as  everything  relating  to  human  affairs 
and  depending  upon  moral  evidence  is  sus- 
ceptible of  such  doubt;  It  Is,  rather,  such  state 
of  mind  as  would  Influence  reasonable  man 
to  one  course  of  action  in  preference  to  an- 
other in  important  affairs  of  life:  and  if, 
after  full  consideration  of  all  evidence  In  this 
case,  you  should  believe  from  such  evidence. 
to  exclusion  of  such  state  of  mind,  that  charge 
against  prisoner  Is  true,  you  will  bring  In 
verdict  of  guilty,  otherwise,  verdict  of  not 
guilty."  It  Is  not  best  deflnitlon  of  reasonable 
doubt  to  say  that  it  Is  "such  state  of  mind 
as  would  Influence  reasonable  man  to  one 
course  of  action  In  preference  to  another  In 
Important  affairs  of  life.  Deflnitlon  given  by 
Mr.  Chief  Justice  Shaw  Is  better. — People  vs. 
Ashe,  44  Cal.  288.  289.   290. 

371.  After  defining  reasonable  doubt,  trial 
court  added:  "If  the  evidence  Is  such  that 
man  of  prudence  would  act  upon  It  In  his 
own  affairs  of  greatest  importance,  then  there 


cannot  remain  reasonable  doubt  within  mean- 
ing of  the  law."  This  was  held  to  require 
nothing  more  than  mere  preponderance  of 
evidence  to  work  conviction  of  prisoner,  and 
therefore  erroneous.— People  vs.  Ah  Sing.  61 
Cal.  372,  37S. 

872.     The   following   words,    incorporated    in   \ 
an  instruction  defining  reasonable  doubt,  were 
held  erroneous:     "Such  a  doubt  as  would   In- 
duce  a  man  of  reasonable  firmness  and  judg-   . 
ment  to  act  upon  It  In  matters  of  Importance  t 
to  himself."— People  vs.  Bemmerly,  87  Cal    117 
120.    26   Pac.    Rep.    266. 

878.  The  following  Instruction  was  held  to  ' 
be  properly  refused:  "It  would  not  be  suffi- 
cient to  justify  conviction  If  the  jury  should 
be  satisfied  of  guilt  of  defendant  to  such  mora] 
certainty  as  would  Influence  their  minds  In 
important  affairs  of  life."  The  court  stated 
that  this  language  lacks  precision  and  is  so 
unguarded  as  to  produce  bewildering  Impres- 
sion.—People  vs.  Lenon,  79  Cal.  626,  629.  21  Pac. 
Rep.  967. 

•^*»  P«islblMty  of  IniioceBee. — Jury  may  be- 
lieve that  there  Is  possibility  of  defendant's 
innocence  and  yet  properly  convict  him,  he- 
cause,  though  it  may  be  possible  he  was  Inno- 
cent, Jury  may,  nevertheless,  be  entirely 
satisfied  that  he  was  guilty.— People  v^. 
Phlpps,   39   Cal.    826,   886. 

S75.     Probability    not    snfBclent    to    inrnmnt 
conviction.— The      following     instruction      was   r 
pronounced   erroneous    by    the    supreme    court,   f 
and   said   to   be   not   only  against   settled   rule 
as  to  amount  of  proof  necessary  to  convict  In   | 
criminal   cases,   but   against   express   language    I 
of  the  code:     "As  absolute  certainty  Is  seldom    I 
to   be    obtained   In    human    affairs,    re.-ison    re-    ■ 
quires    that    jury.    In    forming    an    opinion    of 
truth  of  facts,  should  be  governed  by  superior 
number  of  probabilities   on  side   of  people  or 
defendant."— People   vs.   Sansome.    84   Cal.   449, 
466.   24   Pac.  Rep.   148. 

876.  "When  direct  evidence  cannot  be  pro- 
duced minds  will  form  their  judgmAnis  on 
circumstances  and  act  upon  probabilities  of 
case."  was  pronounced  erroneous.— P«*ople  vs. 
Sansome.  84  Cal.  449,  456,  466,  24  Pac.  Rep.  143. 

377.  Following  decision  was  criticized  by 
supreme  court:  "Law  does  not  require  demon- 
stration in  evidence  to  establish  a  fact;  that 
is,  such  a  degree  of  truth  as.  excluding  prob- 
ability of  error,  produces  absolute  certainty, 
because  such  proof  is  rarely  possible.  Moral 
certainty  only  Is  required."  Court  said  If 
"the  probability"  of  error  need  not  be  ex- 
cluded, then  evidence  is  sufllclent  although  It 
leaves  error  probable.  This  hardly  amounts 
to  moral  certainty  or  proof  beyond  a  reason- 
able doubt.  Word  "possibility"  would  be  bet- 
ter In  this  connection. — People  vs.  Dye,  75 
Cal.   108.   113.   16   Pac.   Rep.   637. 

S7S.  Proof  compatible  with  innocence,  tn- 
snfflclent.— It  Is  recognized  principle  of  Eng- 
lish and  American  law  that  In  order  to  con- 
vict defendant,  facts  proven  must  not  only 
be  consistent  with  hypothesis  of  his  guilt, 
but  inconsistent  with  any  reasonable  hypo- 
thesis of  his  innocence.  After  telling  jury 
that  mere  preponderance  of  evidence  was  not 
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sufficient  In  a  criminal  cause,  court  said:  "And 
on  the  other  hand,  it  is  not  required  that  in- 
culpatory facte  shall  be  incompatible  with 
innocence  of  accused."  This  was  clearly  er- 
roneous. If  facts  proven  were  compatible 
with  appellant's  innocence,  he  should  have 
been  acquitted.— People  vs.  Gosset,  93  Cal.  641, 
648,   644,  29  Pac.  Rep.  246. 

379.  To  require  facts  to  be  absolutely  In- 
compatible with  innocence  of  accused,  is  to 
require  proof  of  his  suilt  beyond  possibility 
of  doubt.  Law  requires  that  facts  shall  not 
only  be  consistent  with  guilt  of  accused,  but 
inconsistent  with  any  other  rational  conclu- 
sion. A  higher  degree  of  certainty  in  estab- 
lishing guilt  of  accused,  by  means  of  circum- 
stantial evidence,  cannot  be  required  without 
rendering  such  evidence  valueless.  A  re- 
quested instruction  reading:  "In  order  to 
justify  inference  of  legal  guilt,  existence  of 
Inculpatory  facts  must  be  absolutely  incom- 
patible with  innocence  of  accused,  and  in- 
capable of  explanation  upon  any  other  reason- 
able hypothesis  than  that  of  his  guilt,"  was 
held  to  be  properly  refused. — People  vs.  Mur- 
ray, 41  Cal.   66,  67. 

380.  <^ea«onabl7  •atlsfledy"  not  snMciently 

definite.— Instructions  to  Jury  that  their  minds 
should  rest  "reasonably  satisfied"  of  guilt  of 
defendant  before  verdict  is  given  against  him 
is  erroneous,  in  criminal  prosecution,  as  it 
is  likely  to  be  understood  by  Jury  as  meaning 
satisfied  by  preponderance  of  evidence. — Peo- 
ple vs.  Kernaghan,  72  Cal.  609,  611,  618,  14 
Pac  Rep.  566. 

881.  DEIFERRING  TO  OPINION  OF  OTHER 
JURORS,— Trial  court  refused  to  give  instruc- 
tion: "If,  after  consideration  of  whole  case, 
any  Juror  should  entertain  reasonable  doubt 
of  guilt  of  def)endant,  it  is  duty  of  such  Juror 
so  entertaining  such  doubt  not  to  vote  for 
verdict  of  'guilty,'  nor  to  be  infiuenced  in  so 
voting  for  single  reason  that  majority  of 
Jury  should  be  in  favor  of  verdiot  of  'guilty.' " 
This  is  correct  statement  of  duty  of  Jurors 
and  should  have  been  given.  If  «any  Juror 
needed  an  instruction  upon  this  point,  it  was 
harmful  to  refuse  to  give  it.  and  if  no  Juror 
needed  such  instruction,  it  would  have  been 
harmless  to  give  it.— People  vs.  Dole,  122  Cal. 
486,   496,  66   Pac.   Rep.   681. 

382.  Following  instruction  was  properly  re- 
fused: "You  cannot  convict  defendant,  unless 
each  of  you  is  entirely  satisfied  from  the  evi- 
dence before  you  that  defendant  is  guilty 
beyond  all  reasonable  doubt.  In  determining 
question,  it  is  duty  of  each  Juror  to  decide 
matter  for  himself,  and  not  to  compromise  or 
sacrifice  his  views  or  opinions  of  case  in 
deference  to  views  or  opinions  of  others."  It 
is  duty  of  Jurors  to  deliberate  and  consult  to- 
gether with  view  of  reaching  an  agreement 
if  they  can  without  violence  to  their  individual 
understanding  of  evidence  and  instructions  of 
court.  They  should  not  be  lectured  by  court 
to  make  them  strong  and  steadfast  in  their 
individual  opinions;  neither  should  they  be 
exhorted  to  reach'  an  agreement;  and  while 
it  is  probably  true  that  "each  Juror  must 
decide  matter  for  himself,"  yet  he  should  do 
so   only .  after   consideration   of   case   with   his 


.fellow-Jurors,  and  he  should  not  hesitate  to 
"sacrifice  his  views  or  opinions  of  the  case" 
when  convinced  that  they  are  erroneous,  even 
though  In  so  doing  he  defer  "to  the  views  of 
opinion  of  others."— People  vs.  Rodley,  131 
Cal.   240,   269,  68  Pac.  Rep.  351. 

383.  Refusal  of  a  requested  instruction  that 
"If,  after  consideration  of  whole  case,  any 
Juror  should  entertain  reasonable  doubt  of 
guilt  of  defendant,  it  is  duty  of  such  Juror 
so  entertaining  such  doubt  not  to  vote  for 
verdict  of  guilty,  nor  to  be  Infiuenced  in  so 
voting  for  single  reason  that  majority  of  Jury 
should  be  in  favor,  of  verdict  of  guilty,"  is  not 
prejudicially  erroneous  where  Jury  are  prop- 
erly and  fully  instructed  as  to  reasonable 
doubt  and  where  court  In  Its  charge  has  also 
stated  to  Jury,  "this  case,  like  all  other  cases 
where  crime  Is  charged,  should  be  determined 
by  Jury  upon  evidence  before  them,  and  upon 
that  alone,  and  no  Juror  acting  conscientiously 
can  base  his  verdict  upon  any  other  consid- 
eration."—People  vs.  Perry,  144  Cal.  748,  754, 
755,  756,  78  Pac.  Rep.  284. 

884.  DIFFERENCE  FROM  RULE  IN  CIVIL 
ACTIONS  SHOULD  BE  STATED.— It  is  proper 
for  court,  and  (if  asked,  at  least)  its  duty,  to 
call  attention  of  Jury  to  difference  between 
character  of  evidence  which  would  warrant 
verdict  in  civil  case  and  that  which  would 
warrant  verdict  in  criminal  case;  and  to  tell 
them  that  while  preponderance  of  evidence 
would  be  sufficient  In  former,  it  would  not 
be  in  latter,  which  requires  proof  beyond  rea- 
sonable doubt. — People  vs.  Lenon,  79  Cal.  625, 
630.  21  Pac.  Hep.  967. 

385.  An  instruction  that  preponderance  of 
evidence  will  be  insufficient  to  Justify  convic- 
tion in  criminal  cause  should  ordinarily  be 
given  when  requested  by  defendant,  yet  if 
court  in  giving  ite  instruction  upon  subject 
of  reasonable  doubt  gives  an  instruction 
equivalent  to  that  requested,  there  can  be  no 
error  in  refusing  it. — People  vs.  Rodley,  131 
Cal.  240,  259,  260,  63  Pac.  Rep.  351. 

8.^9.     Exnirgerated    statement    of    dlMtinctlon. 

—Manifest  attempt  at  coloring  favorable  to 
defendant  and  use  of  strong  terms  to  Impress 
upon  Jury  exaggerated  notion  of  distinction 
between  civil  and  criminal  cases  will  not  In 
all  cases  be  sufficient  ground  for  refusing  an 
instruction  asked  by  defendant  on  subject  of 
reasonable  doubt,  where  instruction  otherwise 
•states  law  correctly,  language  being  mainly 
copied  from  Webster's  case,  59  Mass.  (5 
Cush.)  295,  820.  It  is  better  in  such  cases  to 
give  requested  instruction  so  that  all  pre- 
tense for  appeal  may  be  removed. — People  vs. 
Williams,  32  Cal.   280,   283.   284. 

88T.  DOUBT  CREATED  BY  ARGUMENT 
OF  COUNSEL.— It  is  not  error  for  court  to 
strike  from  requested  instruction  on  reason- 
able doubt  clause  giving  defendant  benefit  of 
any  doubt  created  by  argument  of  counsel. 
Court  cannot  submit  case  to  Jury  upon  rela- 
tive strength  of  argument  of  respective  coun- 
sel.— People  vs.  Ammerman,  118  Cal.  23,  29,  60 
Pac.  Rep.  15. 

888.  EVERY  BTECESSARY  FACT— Mnat  be 
proven    beyond    reasonable    donbt. — To    Justify 


§  2061        (2542) 


CAUSE  OF  DEATH  IN  MURDER— IDENTITY. 


IPt.  IV. 


conviction.  Jury  must  be  satisfied  beyond 
reasonable  doubt  of  existence  of  every  fact 
necessary  to  constitute  offense  and  to  Identify 
defendant  as  perpetrator.— People  vs.  Jones, 
123    Cal.    65,    68.    55    Pac.    Rep.    698. 

389.  When  Independent  facts  and  circum- 
stances are  relied  upon  to  identify  accused  aa 
person  committing  offense  charged,  and  taken 
together  are  regarded  as  a  sufficient  basis  for 
a  presumption  of  his  guilt  to  a  moral  certain- 
ty, or  beyond  reasonable  doubt,  each  material 
fact  or  circumstance  necessary  to  complete 
such  chain  or  series  of  Independent  facts, 
tending  to  establish  a  presumption  of  guilt, 
should  be  established  to  same  degree  of  cer- 
tainty aa  main  fact  which  these  Inde- 
pendent circumstances,  taken  together,  tend 
to  establish;  that  is,  each  essential  fact  In 
chain  or  series  of  facts  Veiled  upon  to  establish 
main  fact  must  be  established  to  moral  cer- 
tainty or  beyond  reasonable  doubt.  It  Is 
therefore  erroneous  for  court,  when  requested 
Instructions  have  reference  to  controverted 
fact  or  circumstance  as  to  whether  or  not  de- 
fendant was  or  could  have  been  at  certain 
place  at  time  of  occurrence  for  which  he  Is 
charged  with  being  responsible,  to  strike  out 
therefrom  clauses  "and.  In  case  of  reasonable 
doubt,  jury  should  acquit,"  and  "fairly  con- 
sidering liabilities  to  mistake,  person  and 
time,  if  a  reasonable  doubt  exists,  defendant 
should  be  acquitted."— People  vs.  Phlpps.  39 
Cal.    326,   832,    33J. 

390.  Following  Instructions  when  read  to- 
gether were  held  proper:  "Jury  are  Instructed 
that  each  and  every  fact  and  circumstance 
relied  upon  by  prosecution  to  establish  guilt 
of  defendant  must  be  proved  by  evidence 
beyond  reasonable  doubt,  and  if  Jury  are  not 
entirely  satisfied  beyond  all  reasonable  doubt 
that  such  fact  and  circumstance  has  been 
proven.  It  is  your  duty  to  find  verdict  of  not 
guilty."  "You  are  instructed  that  when  Inde- 
pendent facts  and  circumstances  are  relied 
upon  to  Identify  accused  as  person  who  com- 
mitted crime  charged,  each  material  and  inde- 
pendent fact  or  circumstance  necessary  to 
complete  such  chain  or  series  of  Independent 
facts  tending  to  establish  his  guilt,  should 
be  established  to  same  degree  of  certainty  as 
main  fact  which  these  Independent  circum- 
stances, taken  together,  tend  to  establish. 
That  is  to  say,  each  essential,  independent 
fact  In  chain,  or  series  of  facts  relied  upon 
to  establish  main  fact,  must  be  established  to 
moral  certainty,  beyond  reasonable  doubt,  and 
to  your  entire  satisfaction,  or  you  must  acquit 
defendant.— People  vs.  Olsen,  1  Cal.  App.  17, 
24,   25.  81   Pac.  Rep.   676. 

301.  Coase  of  death.  In  murder  cose.— Court 
erred  In  refusing  an  instruction  asked  by  de- 
fendant's counsel,  reading:  "Before  jury  can 
convict  defendant,  they  must  be  entirely  satis- 
fled  and  beyond  reasonable  doubt,  that  de- 
ceased. Gardner,  died  from  effect  of  wounds 
inflicted  by  defendant,  and  did  not  die  from 
any  other  cause."  In  criminal  case,  jury  must 
be  satisfied  beyond  reasonable  doubt  that 
♦•very  fact  essential  to  constitute  offense 
charged  has  been  proved.— People  vs.  Morlno, 
53   Cal.   67,   68. 


S92.  Identity  of  defendant. — Trial  court  in 
connection  with  other  instructions  on  subject 
of  reasonable  doubt,  stated:  "If  the  jury  are 
satisfied  from  the  evidence,  beyond  reasonable 
doubt,  that  defendant  committed  crime  charfred 
against  him,  they  are  not  legally  bound  to 
acquit  him  because  they  may  not  be  entirely 
satisfied  that  defendant  and  another  or  differ- 
ent person  committed  alleged  offense."  This 
language  was  objected  to,  but  supreme  court 
held  that  It  was  substantially  correct,  and  re- 
fused to  reverse  the  case. — People  vs.  Cronin. 
84  Cal.   191.   204. 

893.  Instruction  relating  to  question  of 
Identity  was  modified  by  court  striking  out 
therefrom  statement  to  effect  that  jury  were 
not  bound  to  believe  that  witnesses  were  able 
to  identify  defendant  with  certainty  because 
they  swore  positively  to  his  Identity  and  by 
modification  thereof  jury  were  Instructed  that 
to  justify  conviction  of  defendant  his  Identity 
as  guilty  person  must  be  proved  beyond  all 
reasonable  doubt,  and  that  If  there  ^ere  a 
reasonable  doubt,  as  to  whether  witnesses 
were  able  to  Identify  defendant  as  galUy 
person,  they  should  acquit  him.  They  were 
further  Instructed  that  It  was  their  exclusive 
province  to  judge  *of  credibility  of  witnesses 
and  degree  of  weight  and  credit  to  be  given 
to  testimony  of  each  witness.  It  was  held 
that  defendant  could  not  be  prejudiced  ty 
modification  of  Instruction. — People  vs.  .Sing 
Yow,   145  Cal.   1,  9,   10.  78  Pac.  Rep.   235. 

394.     Following  Instruction  deprives  defend- 
ant   of    benefit    of    reasonable    doubt:       "This 
question    may    be    resolved    Into    three:      Ist 
Was  Findley  killed  at  time  and  place  stated? 
Having    settled    that    question    from    evidence, 
you   will  proceed  to  inquire:     2d.   Did   the  de^ 
fendant   kill   Findley?     In   settling    this   ques- 
tion, court  Instructs  you  that  If  you  are  satis- 
fied from  evidence  that  defendant  was  present 
at   time   of   alleged    killing,   and    that    Findley 
was  In  fact  killed  at  that  time  and  place,  and 
that  defendant  and  some  other  person  at  same 
time    and    place    both    fired    at    deceased,    and 
that  one  or  both  of  shots  killed  him,  then   if 
you  are  in  doubt  which  of  shots  produced  fatal 
result,  you  will  answer  question  in  afi^rmatlve, 
and  say  that  defendant  did  kill  him."    If  there 
were  evidence  tending  to  show  conspiracy  be- 
tween  defendant   and   another   to   commit   the 
felony,  court  should  have  qualified  charge  by 
stating    that    if    conspiracy    was    proved    and 
conspirators    were    both    present    aiding    and 
abetting  in  common  design.  It  was  immaterial 
by  which  of  them  fatal  shot  was  fired.    But  in 
absence  of  evidence  tending  to  establish  such 
conspiracy,   charge   Is,   if   possible,   even    more 
clearly     indefensible     as     it     reverses     well- 
established  rule,  that  in  case  of  doubt,  accused 
is    entitled    to    benefit    of   doubt,    and    jury    ts 
Instructed  that,  notwithstanding  that  they  may 
entertain  reasonable  doubt  whether  defendant 
fired  fatal  shot,   they  must  nevertheless  con- 
vict him.— People  vs.  Woody,  46  Cal.   289.   290, 
291. 

396.  Refusal  to  give  requested  Instruction 
that:  "Not  only  must  prosecution  prove  be- 
yond all  reasonable  doubt  that  crime  charged 
has  been  committed,  but  they  must  prove  be- 
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yond  all  reasonable  doubt  that  defendant,  and 
no  one  else,  committed  offense;  in  absence  of 
such  proof  defendant  must  be  acquitted,"  is 
not  erroneous  where  evidence  in  case  shows 
that  two  other  persons  besides  defendant  were 
present  and  were  concerned  In  and  aided  and 
abetted  defendant  in  commission  of  offense. — 
People  vs.  Roberts,  1  Cal.  App.  447,  448.  82 
Pac.   Rep.   624. 

SM.  INSTRUCTIONS  APPRO VE:D.-^In  pros- 
ecution for  crime  of  forgery  in  raisins  check.  It 
Is  error  to  refuse  requested  instruction  that: 
"If  you  entertain  reasonable  doubt  as  to 
whether  or  not  exhibit  'A'  has  been  raised 
from  a  12.60  to  an  |8.60  check,  it  will  be  your 
duty  to  acquit."— People  vs.  Dole,  122  CaL  486, 
495.   55  Pac.   Rep.   681. 

897.  Where  an  instruction  upon  law  of  rea- 
sonable doubt  contains  a  full  and  sound  state- 
ment of  the  law  bearing  upon  the  matter  of 
reasonable  doubt,  there  can  be  no  valid  ob- 
jection to  a  statement  in  the  instruction  that 
"you  are  Instructed  that  a  doubt  which  ac- 
quits defendant  on  trial  on  charge  of  crime 
must  be  reasonable  doubt  in  sense  mentioned 
and  no  other."— People  vs.  Winters,  125  CaL 
325.   327.   67   Pac.   Rep.   1067. 

808.     INSTRUCTIONS       CRITICIZED.— "It    is 

not  matter  of  number  of  witnesses,  but  pre- 
ponderance, and  you  may.  if  you  retain  rea- 
sonable doubt,  give  defendant  benefit  of  it," 
is  not  specially  clear  and  perspicuous,  but  It 
is  not  susceptible  of  any  other  rational  con- 
struction than  that  number  of  witnesses 
either  upon  one  side  or  the  other  is  of  no 
controlling  force,  but  that  preponderance  of 
evidence  which  will  show  defendant's  guilt 
beyond  reasonable  doubt  must  be  against  de- 
fendant, else  they  must  acquit  her. — People 
vs.  Christensen.  85  Cal.  568,  671,  672,  24  Pao. 
Rep.   888. 

899.  If  court  in  Its  charge  has  fully  and 
correctly  stated  law  on  subject  of  reasonable 
doubt,  following  additions  thereto,  although 
not  commended  by  supreme  court,  were  held 
not  to  be  prejudicially  erroneous:  "Your 
mind  should  be  able  to  rest  reasonably  satis- 
fied of  guilt  of  defendant  before  verdict  of 
that  character  is  given,"  and  "on  other  hand, 
however,  mere  probabilities  of  Innocence,  or 
doubts,  however  reasonable,  which  beset  some 
minds  on  all  occasions,  should  not  prevent 
such  verdict.  But  if  whole  testimony  in  case 
produces  in  your  mind  this  degree  of  convic- 
tion of  guilt  of  defendant  —  that  is,  satisfies 
you  beyond  reasonable  doubt  of  his  guilt,  it 
is  your  duty  to  say  guilty."  The'  direction 
on  this  point  must  be  considered  in  its  en- 
tirety, and  if  whole  charge,  taken  together, 
without  giving  strained  meaning  to  any  por- 
tion of  language  employed,  harmonizes  and 
fairly  and  correctly  presents  law  bearing  on 
point,  Judgment  should  not  be  disturbed  be- 
cause some  of  words  of  charge,  taken  by  them- 
selves, do  not  fully  present  rule  which  Is  to  be 
gathered  from  whole  text  of  directions. — Peo- 
ple vs.  Kernaghan,  72  Cal.  609,  611,  612.  617, 
619.  14  Pac.  Rep.  566;  People  vs.  Chun  Heong, 
86   Cal.   329.   332,   24   Pac.   Rep.    1021. 

400.  INSTRUCTION  GIVEN  NEED  NOT  BE 
REPEATED  IN   REQUESTED  LANGUAGE.— If 


Instructions  upon  question  of  reasonable  doubt 
which  are  given  by  court  are  full  and  proper, 
it  is  not  error  to  refuse  to  give  other  instruc- 
tions upon  subject  requested  by  defendant  — 
People  vs.  Ebanks,  117  Cal.  652,  667,  668,  49 
Pac.  Rep.  1049,  40  L.  R.  A.  269;  People  vs. 
Barthleman,  120  Cal.  7,  10,  62  Pac.  Rep.  112;  r 
People  vs.  Jallles,  146  Cal.  301,  807,  79  Pac 
Rep.  966;  People  vs.  Waysman,  1  Cal.  App. 
246,  249,  81  Pac.  Rep.  1087. 

401.  In  prosecution  for  rape  Jury  were  ^ 
cautioned  that  charge  of  rape  is  "easily  made" 
and  "difficult  to  disprove."  They  were  told  ' 
that  before  they  could  convict  they  must  be 
"satisfied  beyond  reasonable  doubt"  that  de- 
fendant committed  crime  charged;  that  they 
must  be  "perfectly  satisfied,"  or  else  they 
should  acquit;  that  mere  "preponderance  of 
evidence"  will  not  do,  but  that  there  must  be 
"evidence  entirely  convincing  to  the  Jury," 
and  that  in  any  other  event,  defendant  is 
"entitled  to  an  acquittal."  The  supreme  court 
said  that  where  such  an  instruction  was  given 
on  subject  of  reasonable  doubt  it  would  be 
slow  in  any  case  to  reverse  Judgment  because 
other  Instructions  on  same  subject  were  re- 
fused.—People  vs.  Lenon,  79  Cal.  626,  680,  681, 
21  Pac.  Rep.  967. 

402.  Jury  in  criminal  cause  was  charged 
that  "when  a  defendant  undertakes  to  estab- 
lish an  alibi,  evidence  which  he  offers,  taken 
with  other  evidence  in  case,  must  account  for 
him  during  whole  period."  It  was  contended 
that  this  part  of  charge  was  erroneous  because 
it  does  not  include  proposition  of  reasonable 
doubt  whether  appellajit  was  present,  but  as 
question  of  reasonable  doubt  was  fully  pre- 
sented in  other  portions  of  the  charge,  appel- 
late court  held  that  there  was  no  error.— 
People  vs.  Worden,  113  CaL  569,  574,  46  Pao 
Rep.   844. 

408.  It  is  not  error  for  court  to  strike  out 
portions  of  requested  instruction  as  to  rea- 
sonable doubt  where  remaining  portion  well 
states  matter. — People  vs.  Ammerman,  118  CaL 
28,  29,  60  Pao.  Rep.  16. 

404.  Defendant  asked  for  instruction  on 
doctrine  of  reasonable  doubt  in  language  used 
in  Commonwealth  vs.  Webster,  59  Mass.  (5 
Cush.)  294,  by  Mr.  Justice  Shaw.  Court  gave 
portion  of  instruction,  but  omitted  that  part 
relating  to  burden  of  proof,  because  elsewhere 
fully  given.  Essential  feature  of  definition 
was  given,  and  it  was  not  destroyed  or  ma- 
terially weakened  by  separating  from  it  and 
giving  elsewhere  rule  as  to  burden  of  proof. — 
People  vs.  Opie,  123  CaL  294,  296,  55  Pac.  Rep. 
989;  People  vs.  Nunley.  142  CaL  105,  110,  75 
Pac.  Rep.  676. 

40B.  INSTRUCTION  MUST  BE  BASED  ON 
ALL  OF  EVIDENCE.— It  is  not  error  to  re- 
fuse to  instruct  Jury  that  "If  they  believe  , 
from  evidence  introduced  in  Justification  that 
there  Is  reasonable  doubt  whether  or  not 
prisoner  committed  act  under  reasonable  ap- 
prehension of  impending  danger,  and  in  self 
defense,  they  must  give  prisoner  benefit  of 
such  doubt,  and  must  find  him  not  guilty,"  for 
reason  that  it  directs  attention  of  Jury  ex- 
clusively to  evidence  of  Justification  adduced 
by   defendant's   witnesses.     All    evidence,   both 
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for  prosecution  and  defense,  should  be  con- 
sidered.—People   vs.   Mllgrate,   6    Cal.    127,    129. 

406.  Instruction  that  "If  you  entertain  a 
reasonable  doubt  upon  any  one  single  mate- 
rial fact  which  is  inconsistent  with  defend- 
ant's guilt  and  arises  from  evidence  in  this 
case,   it   is   your  duty   to   give  benefit  of  such 

\  doubt  to  defendant  and  acquit  him'*  was  ob- 
I  jected  to  In  that  it  dealt  only  with  facts  which 
I  are  inconsistent  with  guilt  and  did  not  in- 
clude facts  which  were  consistent  with  guilt; 
'  but  in  view  of  other  instruotlons  given  upon 
;  doctrine  of  reasonable  doubt,  it  was  held  that 
i  Jury  could  not  be  mislead.— People  vs.  Ways- 
man,  1  Cal.  App.  246,  250,  81  Pac.  Rep.  1087. 

407.  Ignoring     mitigating     circnmstancea. — 

Instruction  on  subject  of  reasonable  doubt 
which  wholly  ignores  any  mitigating  or  ex- 
tenuating circumstances  which  may  have  been 
proved,  tending  to  reduce  grade  of  offense  to 
murder  In  second  degree,  or  manslaughter,  or 
to  show  that  homicide  was  Justifiable,  is 
erroneous.  —  People  vs.  Woody,  46  Cal.  289, 
291. 

408.  Good  ebamcter  of  defendiant.^ — ^Instruc- 
tion which  in  substance  charges  Jury  that  good 
character  of  prisoner  Is  not  to  be  considered 
by  Jury  as  tending  to  raise  reasonable  doubt 
of  his  guilt,  nor  to  be  considered  at  all  un- 
less evidence  in  ca«e.  regarded  by  itself,  leaves 
minds  of  Jury  in  doubt  as  to  his  guilt  of 
charge,  is  erroneous.  Prisoner  is  permitted  to 
support  original  presumption  of  innocence  by 
proof  of  fact  that  his  character  in  trait  in- 
volved in  charge  has  previously  been  good. 
This  proof  of  good  character  coming,  as  it  does, 
in  aid  of  general  presumption  of  innocence, 
is  no  more  to  be  held  out  of  view  by  Jury  in 
their  deliberations  than  Is  original  presump- 
tion Itself.  Good  character  of  prisoner,  when 
proved,  is,  itself,  fact  in  case— it  is  a  circum- 
stance tending  in  greater  or  less  degree  to 
establish  his  innocence,  and  it  is  not  to  be  put 
aside  by  Jury  in  order  to  ascertain  if  other 
facts  and  circumstances,  considered  by  them- 
selves, do  not  establish  his  guilt  beyond  rea- 
sonable doubt.— People  vs.  Ashe.  44  Cal.  288, 
290,  291;  People  vs.  Bell.  49  Cal.  476,  489; 
People  vs.   Shepardson,   49   Cal.   629.   680. 

As  to  evfdenee  of  good  character  to  raise 
reasonable  donbt  of  gnllt,  see  note  by  Irwin 
Taylor.  20  I*  R.  A.  618,  617-619. 

409.  LIMITING  INSTRUCTION  TO  CON- 
TESTED PACTS.— Instruction  upon  question  of 
reasonable  doubt  framed  so  broad  as  to  in- 
clude fact  of  killing  is  out  of  place  and  can 
serve  no  proper  purpose  in  cause  where  de- 
fendant, while  on  witness-stand,  admitted  kill- 
ing. Only  questions  for  Jury  1ft  such  case 
are:  First,  whether  defendant  was  Justified  In 
killing  deceased  on  score  of  self-defense:  sec- 
ond, if  not,  what  was  grade  of  offense.  If  of 
any  effect  whatever,  such  instruction  would  be 
mischievous  because  tending  to  mislead  by 
diverting  minds  of  Jury  from  true  points  of 
controversy.— People  vs.  Williams,  82  Cal.  280. 

286. 

410.  MITIGATING  CIRCUMSTANCES— Proof 
of  establUked  by  preponderance  of  evidence. — 

Preponderance  of  testimony  Is  required  from 
defendant   charged   with   committing   homicide 


to  prove  circumstances  of  mitigation  or  that 
Justify  or  excuse  killing;  but  as  to  other 
crimes  In  respect  to  which  there  is  no  stat- 
utory provision  a  different  rule  exists.  It  is 
cardinal  rule  in  criminal  cases  that  burden  of 
proof  rests  on  prosecution.  It  would  mani- 
festly be  shifting  this  burden  from  prosecu- 
tion to  defendant,  to  require  latter  to  estab- 
lish his  defense  by  preponderance  of  evidence, 
and  would  deprive  him  of  doctrine  of  reason- 
able doubt,  to  benefit  of  which  he  is 
everywhere  held  entitled.  For  this  reason  fol- 
lowing instruction  was  held  erroneous:  "Prose- 
cution In  criminal  case  is  bound  to  make  out 
his  case  beyond  a  reasonable  doubt.  A  mere 
preponderance  of  testimony  is  -not  sufficient. 
A  preponderance  of  testimony  ...  is  sufilcient  to 
make  out  innocence  of  defendant.'* — People  vs. 
Cheong  Foon  Ark,  61  Cal.  627.  528;  People  vs. 
Marshall,  8  Pac.  C  L.  J.  841. 

411.  In  criminal  prosecution  for  murder 
where  killing  by  defendant  is  clearly  estab- 
lished by  people's  proof,  and  no  circumstances 
of  mitigation  or  Justification  to  bring  case 
within  exception  contemplated  by  8  1105  of 
Penal  Code  is  shown  in  prosecution's  evidence, 
burden  of  proof  of  Justifying  and  excusing  the 
act,  or  of  proving  circumstances  which  would 
lessen  gravity  of  offense  to  manslaughter,  de- 
volves upon  defendant.  At  close  of  prose- 
cution's case  presumption  against  defendant 
in  such  case  is  that  he  has  committed  an  un- 
lawful homicide.  It  may  not  be  said  that  pre- 
sumption of  innocence  countervails  against 
this,  since  by  express  provision  of  law  the 
presumption  of  innocence  was  overcome  and 
presumption  of  guilt  took  its  place  when  re- 
quired facts  were  proven.  The  burden  of 
proving  circumstances  exonerating  defendant 
or  reducing  grade  of  crime  is  cast  upon  him; 
and,  even  though  there  be  no  direct  con- 
tradictory evidence  In  record,  the  Jury  Is  not 
bound  to  decide  in  accordance  with  defend- 
ant's statement,  if  presumption  better  satisfies 
their  minds.  They  are  to  weigh  his  evidence 
and  determine  fact  whether  or  not  it  is  to  be 
believed,  and,  if  believed,  whether  it  is  sufll- 
cienL^People  vs.  Mllner,  122  Cal.  171,  178,  179. 
181,  64  Pac.  Rep.  833. 

412.  It  is  not  error  for  court  in  connection 
with  other  instructions  which  fully  and 
clearly  insist  upon  right  of  defendant  to  have 
in  every  step  of  case  benefit  of  all  reasonable 
doubts  as  to  his  guilt,  or  as  to  any  fact 
essential  to  show  his  guilt,  resolved  in  his 
favor,  to  read  to  Jury  9  1105  of  Penal  Code  as 
to  burden  of  proof  being  upon  defendant  to 
show  mltfgatlng  circumstances. — People  vs. 
Hawes,  98  Cal.  648.  653.  S3  Pac.  Rep.  791. 

413.  Section  1105  of  Penal  Code  clearly  con- 
templates that  in  case  homicide  is  proved  or 
admitted,  burden  is  upon  defendant  to  prove 
circumstances  of  mitigation  or  that  Justify  or 
excuse  it.  unless  proof  on  part  of  prosecution 
tends  to  show  that  crime  committed  only 
amounts  to  manslaughter,  or  that  defendant 
was  Justifiable  or  excusable.  In  such  case  it 
Is  not  error  for  court  to  read,  as  part  of  ita 
Instruction.  8  1105  of  the  Penal  Code. — People 
vs.  Richards,  1  Cal.  App.  667,  671,  82  Pac.  Rep. 
691. 
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414k  DemoBatT«<t«B.^n8e  of  word  "demon- 
strate'* In  foUowiner  instruction  relating  to 
burden  of  proof  concerning  mitigating  cir- 
cumstances was  held  not  to  vitiate  instruc- 
tion when  considered  with  other  portions  of 
instruction  and  with  other  instructions  given 
concerning  reasonable  doubt:  "But  you  will 
observe  In  this  connection  that  the  burden 
of  proof  thus  cast  upon  defendant  is  not  used 
in  any  liberal  sense:  It  is  not  necessary  that 
defendant  shall  In  this  matter,  any  more  than 
in  any  other,  prove  afRrmatively  that  he  did 
not  intend  such  consequences.  It  Is  sufficient 
that  he  demonstrate  to  your  understanding  by 
the  testimony  given,  by  Inference  correctly 
and  properly  drawn  from  the  whole  testimony 
in  case,  that  notwithstanding  the  burden  so 
cast  upon  him,  there  still  exists  in  your  mind 
a  reasonable  doubt  of  his  guilt."  etc — People 
vs.  Newcomer,  118  Cal.  263.  267,  268.  60  Pac 
Rep.  405;  People  vs.  Neary,  104  Cal.  373.  378, 
37  Pac.  Rep.  943. 

415.  laaanlty. — Where  person  accused  of 
crime  relies  on  defense  of  Insanity,  he  is  bound 
to  establish  it  by  such  preponderance  of  evi- 
dence that  if  question  were  submitted  to  jury 
in  civil  case,  they  would  find  him  insane.  In 
other  words,  insanity,  like  any  other  affirma- 
tive defense  relied  on  by  defendant  in  criminal 
case,  must  be  proven  to  satisfaction  of  Jury. 
It  Is  fact:  and  fact  proven  by  preponderance 
of  evidence  is  fact  "satisfactorily  established." 
—People  vs.  Messersmith.  61  CaL  246,  248. 

416.  Where  insanity  is  pleaded  as  dofense 
it  is  fact  to  be  proved  by  defendant,  and  must 
be  established  by  evidence  Itt  case  with  same 
clearness  and  certainty  as  any  other  fact  al- 

Jleged  by  defendant  in  his  defense;  that  is  to 
say.  proof  must  be  such  in  amount,  that  it 
single  issue  of  sanity  or  insanity  of  defendant 
should  be  submitted  to  Jury  in  civil  case,  they 
would  find  that  he  was  Insane.  In  cases 
where  homicide  is  clearly  established  against 
defendant,  only  object  of  proving  insanity  la 
to  negative  malicious  intent  of  defendant,  pre- 
sumed by  law  from  act  of  killing:  and  if  it  is 
proved  that  defendant  was  insane  at  time  of 
commission  of  act,  that  presumption  is  re- 
butted. Instruction  that  "This  defendant  Is 
presumed  to  be  sane  until  contrary  I4  shown, 
and  a  doubt  upon  this  question  alone  should 
not  acquit,  for  sanity  is  an  affirmative  proposi- 
tion, and  should  be  made  to  appear  beyond 
any  reasonable  doubt."  Is  erroneous  in  respect 
to  amount  of  proof  required  to  rebut  the  pre- 
sumption.—People  vs.  Coffman,  24  Cal.  230.  23S, 
237. 

417.  Doctrine  of  reasonable  doubt  does  not 
apply  to  question  of  insanity.  If  insanity  be 
relied  upon  as  defense,  it  must  be  established 
affirmatively  by  defendant  by  preponderance  of 
proof  as  In  civil  cases.— People  vs.  Ward,  105 
Cal.  335,  343,  38  Pac.  Rep.  945. 

418.  Where  Insanity  is  urged  as  defense 
for  homicide,  it  is  proper  to  Instruct  Jury  that 
"burden  of  proving  Insanity  at  that  time  rests 
upon  him,  because  law  presumes  he  was  then 
sane."— People  vs.  McCarthy,  116  Cal.  266.  261, 
46  Pac  Rep.  1078. 

419.  Reasonable  doubt  as  to  sanity  Is  not 
sufficient   to    make    out   that   defense'.— People 
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vs.  Barthleman,  120  Cal.  1,  10,  62  Pao.  Rep. 
112. 

420.  Same — ^Term  Insanity  svfllelently  de- 
scribes drnnlLenness,  epilepsy,  nnconscloiisneas. 

— Instruction  that  burden  of  proof  Is  on  de- 
fendant where  evidence  of  insanity  is  relied 
on  is.  as  proposition  of  law.  correct.  Such  in- 
struction Is  not  prejudicially  erroneous  by  fact 
that  defendant's  defense  was  not  insanity,  but 
that  he  was  unconscious,  either  through  drunk- 
enness or  epilepsy,  where  from  evidence  Jury 
could  not  fail  to  see  that  instruction  regard- 
ing insanity  related  to  that  peculiar  mental 
condition  that  defendant  claimed  to  have  been 
in.  by  whatever  name  it  might  be  called. 
Thus  understood.  It  is  correct  to  say  that  bur- 
den of  proof  was  on  him  to  establish  that 
peculiar  mental  condition  which  he  relied  upon 
as  defense.— People  vs.  Nihell,  144  Cal.  200, 
202,  77  Pac.  Rep.  916. 

421.  InstmetloB  as  to  reasonable  doubt  In- 
appropriate,  when.— Instruction  that  "If  Jury 
have  a  reasonable  doubt  whether  killing  was 

.in  heat  of  passion  created  by  provocation  sup- 
posed to  be  sufficient  to  create  Irresistible  pas- 
sion in  reasonable  person,  or  in  defense  of  his 
life  or  person,  they  should  acquit,"  is  bad 
where  killing  Is  admitted,  because  presump- 
tion of  guilt  arises  and  onus  Is  laid  upon 
prisoner  of  disproving  guilt;  this  cannot  be 
done  by  raising  doubt  in  minds  of  Jury,  but 
by  establishing  fact  by  preponderating  proof.— 
People  vs.  Stoneclfer,  6  Cal.  405,  410. 

.  432.  Raising  doubt  Is  lAsuflelent. — Defend- 
ant in  prosecution  for  homicide  must  prove 
mitigating  circumstances  by  preponderance  of 
proof.  Raising  doubt  is  insufficient. — People 
vs.  Hong  All  Duck,  61  Cal.  387.  394-396; 
People  vs.  Rodrigo.  69  Cal.  601,  603-605,  11 
Pac.   Rep.   481. 

423.  Where  extenuating  circumstances  are 
pleaded  in  defense  of  prosecution  for  homicide, 
it  is  proper  to  refuse  to  instruct  jury  that 
"if  they  believe  from  evidence  Introduced  In 
justification  that  there  is  reasonable  doubt 
whether  or  not  prisoner  committed  act  under 
reasonable  apprehension  of  impending  danger, 
and  in  self-defense,  they  must  give  prisoner 
benefit  of  such  doubt,  and  must  find  him  not 
guilty."  Reasonable  doubt  is  insufficient  to 
determine  guilt  or  innocence  of  prisoner. 
Homicide  being  admitted  or  proved,  law  raises 
presumption  of  malice,  which  it  is  necessary 
for  prisoner  to  rebut  by  proof.  Proof  beyond 
reasonable  doubt  is  necessary  to  establish 
fact  against  prisoner;  but  preponderating 
proof,— proof  .  necessary  to  satisfy  jury  of 
fact, — is  sufficient  to  establish  fact  in  his 
favor.  But  it  must  go  to  this  extent,  other- 
wise there  is  nothing  on  which  Jury  can 
found  their  belief,  and  warrant  them  in  con- 
sidering fact  proved.  It  is  not  sufficient, 
therefore,  to  raise  doubt,  even  though  it  be 
reasonable  doubt,  of  fact  of  extenuation, 
simply  because  of  no  proof  of  fact.  Gen- 
eral doctrine  of  books  appears  to  be  that  if 
Jury  should  find  fact  that  prisoner  made 
felonious  assault  upon  deceased  with  unlaw- 
ful weapon,  inflicting  mortal  wound,  which 
produced  instant  death,  and  that  there  was 
some    evidence    tending    to    prove    that    such 
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wound  waB  given  In  the  heat  of  blood  in 
sudden  and  mutual  combat,  and  that  proof 
of  such  fact  did  not  preponderate  over  proof 
against  It,  .  though  It  raised  some  doubt  In 
their  minds,  that  the  matter  of  extenuation 
would  not  be  sufflclently  made  out,  and  judg- 
ment of  court  would  be  against  prisoner  for 
higher  offense.— People  vs.  Milgate,  5  Cal.  127, 
129,    130. 

424.  Comparei  The  well-settled  rule  that 
defendant  shall  not  be  convicted,  unless  evi- 
dence proves  his  guilt  beyond  reasonable 
doubt,  applies  to  whole  and  every  material 
point  of  case,  no  matter  whether  it  Is  act  of 
killing,  or  reason  for,  or  manner  of  its  com- 
mission. Defendant  prosecuted  for  crime  of 
murder  has  burden  of  proving  circumstances 
of  mitigation  or  that  Justify  or  excuse  com- 
mission of  homicide,  after  commission  of 
homicide  by  him  Is  proved.  This  does  not 
mean  that  he  must  prove  such  circumstances 
by  preponderance  of  evidence,  but  that  pre- 
sumption that  killing  was  felonious  arises 
from  mere  proof  by  prosecution  of  homicide,- 
and  burden  of  proving  circumstances  of 
mitigation  is  thereby  cast  upon  him.  He  Is 
only  bound  under  this  rule  to  produce  such 
evidence  as  will  create  in  minds  of  Jury  rea- 
sonable doubt  of  offense  charged.— People  vs. 
Bushton,    80    Cal.    160.    164.    22    Pac.    Rep.    127, 

549. 

425.  IfECESSITY  OF  RBdUBSTING  DE- 
SIRED INSTRUCTION.— Where  definition  of 
reasonable  doubt  fs  correctly  given  omission 
In  that  connection  to  tell  jury  that  "guilt  of 
defendant  should  be  Inconsistent  with  every 
other  rational  hypothesis"  is  not.  In  absence 
of  request  that  It  be  given,  erroneous.— People 
vs.  Brittan,  118  Cal.  409,  411,  60  Pac  Rep.  664. 

See  pars.  44-46  this  note. 
XII.     LESS    SATISFACTORY    EVIDENCE 

(SUBDS.    6    AND    7). 
As  to  coBstltutloBAllty  of  provl«lo%  see  par. 

94  this  note. 

As  to  preawnptfOB  tbat  evldeaoe  wllfvlly 
■oppreaacd  would  bo  adTcno  If  prodaoed*  see 

ante   S 1963   subd.    6   and   note. 

Aa  to  preaomptlOB  that  hlgbor  ovldoaoo 
would  be  adverao,  from  Inferior  betas  pro- 
duced, see  ante  5  1968  subd.  6  and  note. 

426.  BEST  EVIDENCE  MUST  BE  PRO- 
DUCED.—It  Is  well-settled  rule  that  best  evi- 
dence of  which  case  is  susceptible  must  be 
produced;  and  failure  to  supply  such  evidence, 
unless  accounted  for,  raises  the  presumption 
that  there  Is  something  behind  which  party 
is  unwilling  to  disclose.— McCann  vs.  Beach, 
2   Cal.   25,   30. 

427.  EVIDENCE  ESTIMATED  ACCORDING 
TO  POWER  TO  PRODUCE.— One  who  purchased 
stock  of  Jewelry  from  assignee  of  Insolvent 
was  charged  with  having  assisted  Insolvent  in 
secreting  large  portion  of  his  stock  before  as- 
signment was  made.  After  sale  defendant 
continued  to  carry  on  business  in  same  store 
formerly  occupied  by  insolvent,  and  employed 
latter  as  assistant.  In  action  brought  by  as- 
signee to  recover  from  the  defendant  goods 
alleged  to  have  been  secreted,  evidence  dis- 
closed, not  only  that  large  portion  of  stock 
of    Insolvent    had    been    surreptitiously    with- 


drawn from  stock  before  time  of  assignment, 
but  that  Insolvent's  husband  had  declared  that. 
In  anticipation  of  action  by  certain  creditors, 
he  had  secreted  goods  to  value  of  $25,000;  that 
after  purchasing  stock  from  aiasignee  worth 
less  than  |10,000,  defendant  had  sold  large 
amounts  of  jewelry  for  which  he  had  received 
about  $34,000;  that  subsequent  to  sale  he  had 
purchased  diamonds,  watches,  etc.,  to  the 
amount  of  about  $4,600,  but  that  at  time  when 
certain  creditors  attached  property  in  hands 
of  defendant  as  belonging  to  insolvent,  there 
was  stock  on  hand  of  value  of  from  $25,000  to 
$30,000.  In  stock  then  attached  in  defendant's 
possession  were  found  considerable  number 
of  valuable  gold  watches,  also  several  elaborate 
pieces  of  diamond  Jewelry,  which  were  clearly 
'identified  as  having  been  purchased  by  said 
insolvent,  and  carried  in  stock  by  her  prior 
to  her  Insolvency,  but  which  were  not  Included 
In  assets  surrendered  to  assignee  and  sold  by 
him  to  defendant.  It  also  appeared  that 
diamonds  held  in  Insolvent's  stock  were  worth 
$20,000  or  more;  at  time  of  insolvency,  value 
of  diamonds  on  hand  (and  thereafter  sold  with 
general  stock  by  assignee  to  defendant)  waa 
found  to  be  from  $13,000  to  $16,000;  but  at  time 
of  attachment,  diamond  stock  In  hands  of 
defendant  was  worth  sum  of  $14,000.  Some 
declarations  of  defendant  were  given  In  evi- 
dence which  tended  to  show  understanding  be- 
tween him  and  Insolvent  that  when  defendant 
was  repaid  money  he  had  invested,  with  cer- 
tain interest,  stock  .should  belong  to  Insolvent;  j^ 
also  that  he  had  been  repaid  prior  to  attach-  I 
ment,  but  continued,  however,  in  possession  of  i 
property,  and  claimed  to  own  same.  Defend-  ( 
ant  moved  for  nonsuit  on  this  evidence  and  \ 
this  being  denied,  he  declined  to  Introduce  any  j 
evidence.  Defendant  appealed  from  Judgment 
against  him  claiming  that  this  evidence  was 
Insufllelent,  but  supreme  court  stated  that 
evidence  is  to  be  estimated,  not  only  by  Its 
own  Instrinsic  weight,  but  also  according  to 
evidence  which  it  Is  in  power  of  one  side  to 
produce,  and  other  to  contradict;  that  if  esti- 
mation and  values  given  in  evidence  for  plain- 
tiff were  false,  it  must  have  been  easy  for 
defendant,  by  a  production  of  his  books,  or 
otherwise,  to  contradict  them.  If  he  received 
accessions  to  his  stock  by  purchase,  gift,  or 
consignment.  In  addition  to  those  proved  by 
plaintiff,  or  if  goods  found  in  his  stock  which 
had  been  formerly  owned  by  Insolvent  and  not 
surrendered  by  her  to  aasignee  in  Insolvency 
were  introduced  Into  his  store  without  his 
knowledge,  or  had  been  in  some  way  legiti- 
mately obtained,  it  was  easy  for  defendant  to 
prove  these  facts,  and  very  difficult  for  plain- 
tiff to  prove  contrary.  He  offered  no  proof, 
and  cannot  Justly  complain  if  court  viewed 
his  neglect  with  suspicion,  and  gave  plaintiff 
advantage  of  unfavorable  inferences  which 
evidence  Justified.  Many  articles  which  It  was 
reasonable  to  infer  had  been  sold  by  insolvent 
were  found  in  defendant's  possession,  and  he 
offered  no  explanation  of  this  fact;  the  amount 
of  his  sales  and  goods  remaining  in  stock 
unsold  were  out  of  all  proportion  to  invest- 
ment he  had  made,  and  as  to  this  Incongruity, 
he  also  remained  silent.  From  these  and  other 
facts  developed,  It  was  fair  Inference  that  sales 
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he  had  made  included  goods  which  had  been 
aurreptitlously  withheld  from  the  assignee.— 
Hall  vs.  Sussklnd.  120  Cal.  659.  568,  664,  63  Pao. 
Rep.  46. 

428.  BVIDDlfCB  OF  STATIElUDlfTS  OF 
DBCBASBO  PBRSONr— No  weaker  kind  of 
testimony  can  be  produced  than  the  unsup- 
ported testimony  of  one  person  as  to  state- 
ments made  to  him  by  deceased  person.— Mat- 
tlnerly  vs.  Pennle.  lOS  Cal.  614,  623,  46  Am.  St 
Rep.  87.  89  Pac.  Rep.  200. 

42A.  INSTRUCTION  INAPPLICABLB;  WHBN. 

—Instruction  requested  by  defendant  that  **lf 
either  party  has  produced  Inferior  evidence, 
where  It  is  In  power  of  such  party  to  produce 
higher  evidence,  then  jury  must  presume  that 
■uch  higher  evldenoe,  if  produced,  would  be 
adverse  to  that  party,"  Is  not  applicable  and 
should  not  be  given  where  It  does  not  appear 
in  case  that  plaintiffs  produced  Inferior  evi- 
dence, when  It  was  in  their  power  to  produce 
evidence  of  higher  degree. — ^Thomas  vs.  Gates, 
126  Cal.  1.  6,  68  Pac.  Rep.  316. 

480.  Instruction  authorized  by  subdlvialon  7 
is  not  warranted  by  failure  of  party  to  call 
as  witnesses  certain  physicians  who  had  been 
called  In  consultation  with  physician  who  had 
charge  of  case,  when  latter  is  produced  as  wit- 
ness. It  could  not  well  be  said  that  testimony 
of  latter,  who  had  made  many  professional 
calls  on  patient,  was  less  satisfactory  than  that 
of  the  consulting  physicians.— Wood  vs.  Los 
Angeles  Traction  Co.,  1  Cal.  App.  474,  477.  82 
Pac  Rep.  647. 

431.  Bhrldence  whicb  woald  Inerlnliuite  wit- 
ness. — At  the  request  of  prosecution  court  in- 
structed Jury  as  follows:  "Where  weaker  evi- 
dence is  produced  when  it  was  in  power  of 
party  to  produce  higher,  It  is  presumed  that 
the  higher  evidence  would  be  adverse  if  it 
had  been  produced."  Giving  of  this  Instruc- 
tion was  error  for  two  reasons.  In  first  place, 
because  word  "weaker"  is  substituted  for  "in- 
ferior." a  word  of  different  meaning;  and  in 
second  place,  because  it  was  wholly  inapplica- 
ble to  evidence  in  case.  Defendant  did  not  In- 
troduce inferior  evidence — 1.  e.  evidence  of 
lower  class — upon  any  point,  as  to  any  point 
as  to  which  he  could  be  supposed  to  have  had 
higher  evidence  in  his  power.  Use  made  of  in- 
struction seems  to  have  been  to  found  an 
argument  against  defendant  upon  ground  that 
he  had  not  hunted  up  and  called  as  witnesses 
men  from  whom  he  claimed  to  have  won  check 
for  raising  of  which  he  was  on  trial  on  charge 
of  forgery.  Evidence  in  case  indicated  that 
testimony  of  such  men  would  not  have  been  of 
higher  class  than  defendant's  own.  and  that 
they  could  not  have  exonerated  defendant 
without  incriminating  themselves.  —  People  vs. 
Dole.   122  Cal.  486.  493.  494.  66  Pac.  Rep.   681. 

4S2.  Fatlnre  of  defendant  to  testify.— Where 
In  criminal  case  there  is  no  suggestion  what- 
ever in  record  that  any  important  witness 
could  have  been  produced  by  defendant  be- 
fore Jury  and  was  not  produced,  such  record 
does  not  show  proper  occasion  to  give  instruc- 
tion directed  by  subdivision  6:  and  the  giving 
of  such  instruction  would  be  especially  im- 
proper where  defendant  did  not  take  witness- 
stand  and  practical  application  of  Instruction 
points  to  that  fact  as  strong  circumstance  to 
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be  taken  against  him.  Defendant  has  constitu- 
tional right  to  stand  mute  and  demand  that 
prosecution  prove  case  against  him  beyond  rea- 
sonable doubt. — People  vs.  Cuff,  122  Cal.  589, 
692,  66  Pac.  Rep.  407. 

4S8.     PrlvUoged  eommnnlentloaa. — Refusal  of 
plaintiff,   in  action   for  damages   for  personal 
injuries,    to    permit   physician   who    had    been 
called    in    professionally    to    examine    her    to 
testify  for  defendant  as  to  facts  he  learned  by 
reason  of  such  examination  is  not  suppression  ', 
of  testimony  within  meaning  of  this  section.  '• 
It  is  not  policy  of  law  to  exclude  certain  testi- 
mony and  at  same  time  to  raise  presumption  * 
prejudicial  to  party  at  whose  Instance  it  was 
excluded.— Estate  of  Carpenter,  94  Cal.  406,  419. 
29  Pac  Rep.  1101;  Thomas  vs.  Gates,  126  Cal. 
1,  6,  68  Pac  Rep.  816. 

As   to   privileged   commnnlcatloaa,   see   ante 
8  1881  and  note. 

484.    Testimony  available  to  botki  parties. — 

This  instruction  Is  not  applicable  when  testi- 
mony not  produced  is  equally  within  power  of 
both  parties.— Wood  vs.  Los  Angeles  Traction 
Co..  1  Cal.  App.  474,  478,  82  Pac.  Rep.  647. 

4S6.  OBJBCT  OF  RULE  of  law  which  re- 
quires production  of  best  evidence  of  which 
facts  sought  to  be  established  are  susceptible, 
is  prevention  of  fraud;  for,  if  party  is  in  pos- 
session of  this  evidence,  and  withholds  it,  and 
seeks  to  substitute  inferior  evidence  in  Its 
place,  presumption  naturally  arises  that  better 
evidence  is  withheld  for  fraudulent  purposes, 
which  its  production  would  expose  and  defeat. 
When  it  appears  that  this  better  evidence  has 
been  voluntarily  and  deliberately  destroyed, 
same  presumption  arises,  and,  unless  met  and 
overcome  by  full  explanation  of  circumstances. 
it  becomes  conclusive  of  fraudulent  design 
and  all  secondary  or  inferior  evidence  is  re- 
jected. If.  however,  destruction  was  made 
under  an  erroneous  impression  of  Its  effect, 
under  circumstances  free  from  suspicion  of 
intended  fraud,  secondary  evidence  is  admissi- 
ble. Cause  or  motive  of  destruction  Is  then 
controlling  fact  which  must  determine  ad- 
mlsBlbility  of  this  evidence  in  such  casea 
Affidavits  and  other  preliminary  evidence  In- 
troduced for  purpose  of  laying  foundation  for 
introduction  of  secondary  evidence  of  notes 
which  have  been  lost  or  destroyed  are  ad- 
dressed entirely  to  court,  and  are  not  to  be 
considered  by  Jury:  but  the  court.  In  its  in- 
struction, may  explain  reason  why  such  sec- 
ondary evidence  has  been  admitted,  as  some 
of  Jury,  without  such  explanation,  might 
hesitate  to  give  verdict  upon  note  which  was 
not  produced.  But  court  cannot  instruct  jury- 
that  where  such  preliminary  evidence  traces  ! 
notes  into  hands  of  maker,  such  evidence  ' 
raises  presumption,  in  favor  of  maker,  that 
note  has  been  paid.  No  evidence  having  been 
introduced  to  Jury  showing  possession  of  note 
by  maker,  such  presumption  does  not  arise 
before  Jury:  and  if  such  presumption  does 
arise  before  court,  it  is  disposed  of  by  ruling 
on  sufficiency  of  affidavits,  and  in  admitting 
secondary  evidence.  It  is  also  error  for  court 
to  Instruct  Jury  that  explanation  given  In 
preliminary  evidence  of  reasons  for  destruc- 
tion of  note  is  beyond  purposes  for  which  they 
are   admitted,   as  same   principles   which   per- 
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mit  a  party  to  prove  destruction  or  loss  of 
note  permit  him  to  prove  all  such  facts  and 
circumstances  as  are  requisite  to  introduc- 
tion of  secondary  evidence.  But  such  ex- 
planation Is,  like  other  preliminary  evidence, 
for  consideration  of  court.  Secondary  evi- 
dence bein?  admitted,  it  becomes  province  of 
jury  to  Judge  of  its  credit  and  weigrht  It 
takes  place  of  primary  evidence,  and  is  en- 
titled to  same  consideration.  It  Is  substitute 
for  original  notes,  and  If  sufficiently  full  as 
to  their  contents,  it  places  plaintiflf  in  same 
position  in  court  as  though  secondary  evi- 
dence had  never  been  required.  Distinction 
between  primary  and  secondary  evidence  has 
reference  to  its  quality,  and  not  to  its 
strengfth.  Secondary  evidence  may  be  equally 
as  conclusive  as  primary.— Bagley  vs.  Mc- 
Mlckle,  »  CaL  4S0,  44C-452. 


480.     VERDICT — Safflclency      of     evidence,— 

When  matter  is  proved  to  satisfaction  of  Jury 
by  preponderance  of  evidence,  then  it  can 
be  affirmed  that  they  are  convinced  of  its 
truth,  and  being  thus  convinced  of  its  truth, 
they  can  base  a  verdict  on  it.  ~  Treadwell 
vs.  Whittier,  80  Cal.  674,  584.  22  Pac  Rep. 
266. 

487.  WORDS  •n^EAKBR'*  AMD  «*INFER. 
lOR"— Wben  applied  to  evldeaee  have  dlirereat 
meanlnga. — People  vs.  Dole.  122  Cal.  486.  493, 
56   Pac.   Rep.   581. 

As  to  IndUpeaaaUe  evldenccv  see  ante  %  183C 
and  note. 

A«  to  direet  aad  ladlreet  ovldoaeo*  see  ante 
8S1828.   1881,   1882   and  notes. 

Aa  to  primary  and  ■OMOHdaif  erfdoBee^  see 
ante  991888-1880,  1866-1087  and  notes. 


TITLE    V. 
OP  THE  BIGHTS  AND  DUTIES  OP  WITNESSEa 


9  2064.    Witnesses  bound  to  attend  when  subpoonaed. 
§  2065.    Witnesses  bound  to  answer  questions. 
§  2066.     Right  of  witnesses  to  protection. 
i  2067.    Witnesses  protected  from  arrest  when  attend- 
ing, or  going  or  returning. 


8  2068.  Arrests  to  be  made  void,  and  partj 
making  arrest  liable,  etc 

fi  2069.    To  make  affidavit  if  arrested. 

fi  2070.  Court  to  discharge  witness  from  ar- 
rest* 


§  2064.  WITNESSES  BOUND  TO  ATTEND  WHEN  SUBPGBNAED.  A  witness, 
served  with  a  subpoena,  must  attend  at  the  time  appointed,  with  any  papers  under 
his  control  required  by  the  subpoena,  and  answer  all  pertinent  and  legal  questions; 
and,  unless  sooner  discharged,  must  remain  until  the  testimony  is  closed. 

History:  Enacted  March  11,  1872,  re-enactment  of  fi  407  Practice  Act; 
amended  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  256,  act  held  unconstitutional,  see  history,  §  5  ante. 


1.  Power  of  legislature  to  compel  attendance  of 

witness. 

2.  Second   refusal   to   be   sworn   and   to   testify, 

after  having  been  punished   for  a  previous 
refusal,  is  a  separate  offense. 

1.  POWBR  or  LBGISIiATURD  TO  COM* 
PEL  ATTENDANCE  OF  WITNESS.— Right  of 
legislature  to  determine  who  shall  be  a  com- 
petent witness  to  establish  any  fact  In  Judicial 
examination  and  to  compel  attendance  of  such 
witnesses  cannot  be  disputed.  Every  person 
is  subject  to  power  of  legislature  to  compel 
him  in  any  judicial  proceeding  to  give  testi- 
mony of  any  fact  within  his  knowledge  and 
material  to  issue,  except  in  so  far  as  constitu- 
tion restrains  legislature  from  exercising  this 
power  or  protects  individual  from  compulsory 
compliance  wlfh  Its  attempted  exercise.— Ex 
parte  Cohen,  104  Cal.  B24.  52C.  527.  48  Am. 
St  Rep.  137,  38  Pac.  Rep.  884,  28  Li.  R.  A. 
423. 

2.  SECOND  REFUSAL  TO  BE  SWORN  AND 
TO  TESTIFY,  AFTER  HAVING  BEEN  PUN- 
ISHED FOR  A  PREVIOUS  REFUSAL,  IS 
SEPARATE  OFFENSE  for  Which  witness  may 
be  again  adjudged  guilty  of  contempt  and 
again  punished  therefor.  Latter  Is  not  an  ad- 
ditional punishment  for  one  and  same  offense. 
—Ex  parte  Stlce.  70  Cal.  51,  68,  11  Pac.  Rep. 
459;  Overend  vs.  Superior  Court,  181  CaL  280, 
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7,   288,   63   Pac.  Rep.  872. 


Aa  to  aaawerlng  qweBtfoaa,  see  post  H  2065. 
2066   and   notes. 

Aa  to  attendaBce  and  «zaaUBatlOB  of  wte- 
■e««ea  before  iegialatnre  aaj  coniMftltteea  there- 
of, see  KERR'S  CYC.  POL.  CODE  8  300  et  seq. 
and  notes. 

Aa  to  chaBgo  of  plaoo  off  holding  court,  see 
ante  §  143   and   note. 

Aa  to  competencTf  et^  of  witBcaa,  see  ante 
§11878-1884   and   notes. 

Aa  to  contempt,  see  ante  §  1209  et  seq.  and 
notes. 

Aa  to  diaobcdlcBCC  of  avbpoeoa  being  coa- 
tcmpt,  see  ante  81 178,  1991  and  notes. 

Aa  to  diaobcdicncc  of  anbpeena  In  a  criadaal 
caoac,  see  KERR'S  CYC.  PEN.  CODE  81331 
and  note. 

Aa  to  cITcct  of  cbangtag  placo  of  boldlaa 
court,   see   ante   8 148    and   note. 

Aa  to  examlaatloB  of  wltncao,  see  ante 
K  2042-2064  and  notes. 

Aa  to  czcmptloB  off  conanls,  see  note  by 
Irwin  Taylor.   46  L.  R.  A.   686.  687. 

Aa  to  Impcacbmcnt  of  wif  caap  see  ante 
88  2042-2064  and  notes. 

Aa  to  penalty  for  rofnaal  to  bo  sworn  or  te 
tcattfr,  see  KERR'S  CYC.  PEN.  CODE  |1<6 
subd.  6  and  note. 

Aa  to  power — Of  court  to  make  order  affect- 
ing rigbt  of  wItBCoa  to  bla  books,  papers,  or 
otber  property  claimed  by  blm,  see  note  4l 
Am.  Dec  114. 


Tit.  V.l 


WITiVESS    BOUND   TO   ANSWER   QUESTIONS. 


(2540)        fi  2066 


Sane — Of  crrnnd  Jnry  to  compel  wltaeiis  to 
Attend  and  testify.— See  note  54  Am.  Dec.  768,  764. 

Same  —  To  compel  attendance. — See  ante 
19128-177   and  notes. 

Same — To  compel  party  to  produce  books 
«ind  papers  as  evidence  or  for  examination  of 
ftJs  adversary. — See  note  41  Am.  St.  Rep.  888-396. 

Same — To  punish  for  refusal  to  be  sworn,  or 
•to  testify. — See  note  by  Robert  Desty,  13  Ii.  R. 
A.   67,  68. 

As  to  production  of  4srlmlnatory  documents 
by  witness,  see  notes  21  Am.  Dec  56;  33  Am. 
Rep.    642. 

As  to  pnnisbntent  of  party  refusing,  as  wit- 
ness, to  answer  a  auestlon,  by  strlkliiff  out  of 
bis  complaint  or  answer,  see  ante  S 1991  and 
note. 


As  to  punishment  of  witness  for  contempt  In 
refusing  to  answer  questions,  see  ante  98  178, 
411  and  notes;  post  9  2066  and  note. 

As  to  refreshing  memory  of  witness,  see  ante 
99  2042-2054  and  notes. 

As  to  Tight  of  state  to  require  service  of 
persons  ivlthln  Its  limits  as  witnesses,  see 
KESRR'S   CYC.   POL.   CODB   9  37. 

As  to  seisure  of  private  property  for  use  as 
evidence,  see  note  61  Am.  St.  Rep.  351-357. 

As  to  subpcenas,  see  ante  9  1985  et  seq.  and 
notes. 

As  to  witness  out  of  county  not  being  com- 
pelled to  attend  unless  distance  of  residence 
from  court  to  be  less  than  thirty  miles,  see 
ante  9  1989. 


§  2066.  WITNESSES  BOUND  TO  ANSWEB  QUESTIONS.  A  witness  must 
answer  questions  legal  and  pertinent  to  the  matter  in  issue,  though  his  answer  may 
establish  a  claim  against  himself;  but  he  need  not  give  an  answer  which  wiU 
have  a  tendency  to  subject  him  to  punishment  for  a  felony ;  nor  need  he  give  an 
answer  which  will  have  a  direct  tendency  to  degrade  his  character,  unless  it  be 
to  the  very  fact  in  issue,  or  to  a  fact  from  which  the  fact  in  issue  would  be  pre- 
sumed.   But  a  witness  must  answer  as  to  the  fact  of  his  previous  conviction  for 

felony.  History:     Enacted  March  11,  1S72,  re-enactment  of  §408  Practice  Act. 


1,2.  Applied,  cited,   construed,   referred   to. 

3.  Answers  tending  to  degrade  witness. 
4-6.  Answer    tending    to    subject    witness    to 
criminal  punishment. 

7.  Same — Answer    given    under    compulsion 

cannot  be  used  as  evidence  against  wit- 
ness. 

8.  Same— Co-defendant    discharged    that    he 

may  become  Av-tness. 

9.  Same — Court    caunot    compel    incriminat- 

ing answer. 

10.  Same — Defendant  as  witness. 

11.  Same  —  Immunity    from    prosecution    is 
.   mere   matter   of   defense. 

12, 13.  Same — No   privilege  when   prosecution  is 

barred.  • 
14, 15.  Same — Privilege  cannot  be  claimed  after 

witness  partly. 

16.  Same— Privilege    cannot    be    claimed    in 

anticipation  of  question. 

17.  Same — Privilege    of    refusing    to    answer 

is  personal  to  witness. 

18.  Same — Same — Question  which  is  not  per- 

tinent is  subject  to  objection  of  party. 
19-21.  Same — Bight  of  privilege  determined  by 

court. 
22, 23.  Same — Voluntary   answers   may   be   used 

for  all  purposes. 

24.  Same — Waiver  of  privilege  by  witness. 

25.  Same  —  Witness    cannot     refuse    to    be 

sworn. 

26.  Construction. 

1.  APPT^IBD,  CITBD,  COWSTRITKD,  RSS- 
FBRRBD  TO,  etc. — 1.  Code  •ectlon. — Ex  parte 
Zeehandelaar,  71  Cal.  238,  239,  12  Pac.  Rep. 
259  (construed);  In  re  Rogrers,  129  Cal.  468, 
470,  62  Pac.  Rep.  47  (construed);  Rogers  vs. 
Superior  Court,  145  Cal.  88.  90,  78  Pac.  Rep. 
344    (applied). 

2.  Same — 2.  PTOctloe   Act     $  408. — Adams     vs. 


Town,  3  Cal.  247,  249  (erroneously  cited);  Ex 
parte  Rowe,  7  Cal.  184,  185  (construed): 
Clark   vs.    Reese,    35    Cal.    89,    96    (applied). 

An  to  anaiver  eMtabllshlngr  claim  agraliuit  irlt- 
ncMR,  see  notes  21  Am.  Dec.  58;  12  Am.  Dec. 
489. 

Am  to  contempt,  see  ante  §  1209  et  seq.  and 
notes. 

8.  ANSWERS  TENDING  TO  DEGRADE 
WITNESS. — Witness  is  not  privileged  from  an- 
swering- questions  relating  to  a  matter  which 
is  alleged  in  pleadings  and  is  a  fact  in  Issue.  - 
Clark  vs.  Reese,  35  Cal.  89,  96. 

As  to  answem  tendlnar  to  degrade  wltnefia, 
see  notes  21  Am.  Dec.  59,  60;  49  Am.  Dec.  346; 
94  Am.  Dec.  207;  57  Am.  Rep.  16-19;  75  Am. 
St.  Rep.  324. 

A«  to  asklnur  queHtloan  to  dlncredlt  and  de- 
ffrade  ivitneMU,  see  ante  §§  2048,  2051  and  notes 

4.  ANSTI'BR  TPENDING  TO  SUBJECT  WIT- 
NESS TO  CRIMINAL  PUNISHMENT.— No  per- 
son can  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself  (Constitution 
Art.  1  513).  To  bring  a  person  within  im- 
munity of  this  provision,  it  Is  not  necessary 
that  examination  should  be  attempted  in 
criminal  prosecution  against  witness,  or  that 
such  prosecution  should  have  been  commenced 
and  actually  pending.  It  Is  sufficient  if  there 
is  law  creating  offense  under  which  witness 
may  be  prosecuted.  If  there  is  such  a  law 
under  which  he  may  be  indicted  or  otherwise 
prosecuted  for  public  offense  and  arising  out 
of  acts  to  which  examination  relates,  he  can- 
not be  compelled  to  answer  in  any  collateral 
proceeding,  unless  law  absolutely  secures  him 
against  any  use  in  a  criminal  prosecution  of 
evidence  he  may  give;  and  this  can  only  be 
done  by  a  provision  that.  If  he  submits  to 
examination  and  answers  questions,  he  shall  be 
exempt     from     any    criminal    prosecution     for 
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offense  to  which  inquiry  relates.  AH  tlicse 
propositions  are  decided  by  supreme  court  of 
United  States  upon  exhaustive  review  of 
authorities  in  case  of .  Counselman  vs.  Hitch- 
cock, '  142  U.  S.  547,  bk.  35  L.  ed.  1110,  12 
Sup.  Ct.  Rep.  195.— Ex  parte  Clarke,  103  Cal. 
362,   354,   37   Pac.  Rep.  230. 

5.  This  constitutional  provision  is  an  out- 
grrowth  of  the  common  law  of  Engrland,  and 
almost  at  commencement  of  our  present  grov- 
ernment  was  incorporated  into  the  national 
constitution  and  is  found  in  constitution  of 
every  state  in  the  country.  Object  of  provi-- 
sion  is  immunity  of  individual  from  comibul- 
sory  self-accusation.  This  immunity  is,  how- 
ever, to  be  limited  to  purposes  for  which  it  is 
given,  viz.  the  protection  of  witness  from 
being  compelled  to  furnish  any  evidence  frbm 
which  he  may  be  subjected  to  prosecution  or 
punishment,  and  it  is  not  to  be  extended  so 
as  to  include  an  exemption  from  being  com- 
pelled to  give  evidence  that  could  not.  under 
any  circumstances,  tend  to  his  conviction  of 
an  offense  against  laws  of  state. — Ex  parte 
Cohen,  104  Cal.  524,  526,  527,  43  Am.  St.  Rep. 
137,  38  Pac.  Rep.  364,  26  L.  R.  A.   423. 

6.  Plaintiff,  in  certiorari  proceedings  to  re- 
view action  of  superior  court  in  punishing 
him  for  contempt  in  refusing  to  answer  cer- 
tain questions  asked  by  grand  Jury,  has,  as 
witness  before  grand  jury,  been  asked  cer- 
tain questions  as  to  his  conduct  as  an  attor- 
ney for  alleged  heirs  in  proceedings  in  estate 
of  a  deceased  person.  Such  questions  were 
asked  during  investigation  by  grand  jury  of 
charge  against  another  attorney  accused  of 
representing  spurious  heir  to  estate,  with 
having  forged  receipts,  and  with  having  re- 
ceived portions  of  money  belonging  to  such 
estate,  and  plaintiff  had  in  public  prints  been 
accused  of  conniving  with  such  attorney  and 
receiving  portion  of  money  distributed  to 
spurious  heir  in  consideration  of  his  with- 
drawing claims  of  alleged  heirs  represented 
by  himself,  whole  proceeding  on  part  of  two 
attorneys  and  their  clients  being  represented 
as  conspiracy  to  rob  the  estate.  Questions 
asked  of  witness  related  to  plaintiffs  conduct 
and  acts  in  matter  of  said  estate,  as  to  allega- 
tions contained  in  papers  filed  by  him  therein, 
his  knowledge  and  information  as  to  whether 
or  not  alleged  heir  was  in  fact  true  heir  of 
deceased,  his  reasons  for  abandonment  of 
cause  of  his  clients,  and  as  to  whether  he 
had  received  any  money  therefor.  His  re- 
fusal to  reply  to  these  questions  was  based 
on  claim  that  they  would  have  tendency  to 
subject  him  to  punishment  for  felony  and  to 
degrade  his  character,  in  which  claim  he  was 
sustained  by  supreme  court.— Rogers  vs. 
Superior  Court,  145  Cal.  88.  93,  94,  78  Paa  Rep. 
344. 

Am  to  witneiw  not  belnff  eompelled  to  slVe 
testimony  tendtntr  to  sabject  talm  to  punlHh- 
ment  for  felony,  see  notes  21  Am.  Dec.  55,  56, 
153,  154;  59  Am.  Dec.  153,  154;  27  Am.  Rep. 
140-142;  33  Am.  Rep.  540-547;  monographic 
note  76  Am.  St.  Rep.  318-347;  notes  by  Robert 
Desty,  4  L.  R.  A.  766;  9  L.  R.  A.  323;  13  L.  R. 
A.  66;  note  by  J.  O.  Greene,  14  L.  R.  A.  407; 
briefs.  15  L.  R.  A.  677;  32  L..  R.  A.  133;  35  L. 
R.    A.    518:    89   U   R.   A.    269;    49   L.    R.   A.   832; 


monographic   note  by   F.   H.   Bowlby,  29   L.  B. 
A.   811-S22;  brief,   56   L.   R.   A.   857. 

As  to  rtsM  tm  c*BBp«l  accused  to  exklbit 
himself  for  IdentMcttftiM^  see  monographic 
note  by  P.  H.  Bowlby,  28  L.  B.  A.  U9-704. 

7.  Answer  slven  vnder  eom.pvlaion  tmmmmt 
be  used  as  evidence  aarainst  witaess*  where 
witness  is  compelled  to  answer  after  claiming 
his  privilege.— People  vs.  Wleger,  100  Cal.  352, 
858,  34  Pac.  Rep.  826. 

8.  Co-defendant  dlseharsed  that  he  may  be- 
come witness. — When  one  of  two  or  more  co- 
defendants  in  criminal  cause  is  discharged 
under  Sfi  1099  or  1100  of  the  Penal  Code  that 
he  may  become  a  witness  for  people  against 
co-defendant,  or  because  there  is  not  sufficient 
evidence  to  put  him  on  his  defense,  such  order 
is  bar  to  another  prosecution  for  same  offens?. 
and  such  defendant,  when  called  as  witness 
after  such  discharge,  cannot  be  allowed  to 
say  that  anything  he  may  state  in  his  testi- 
mony will  tend  to  convict. him  as  regards  of- 
fense of  which  he  stands  acquitted. — Ex  parte 
Stice,  70  Cal.   51,   53,   11   Pac.  Rep.   459. 

8.  Court  vannot  compel  Incriminating  an- 
swer.— Where  it  is  made  to  appear  that  nature 
of  question  asked  is  such  as  to  compel  person 
to  be  witness  against  himself  in  criminal  pro- 
ceeding, court  Is  without  power  to  compel  an 
answer,  and  its  adjudication  of  contempt  is 
nullity. — Rogers  vs.  Superior  Court,  145  Cal. 
88,   94,   78   Pac.   Rep.   344. 

10.  Defendant  as  witness. — When  defend- 
ant becomes  witness  in  his  own  behalf,  he 
subjects  himself  to  all  rules  regulating  ex- 
amination and  cross-examination  of  witnesses. 
His  privilege  is  no  greater  than  that  of  anv 
other  witness.  He  drops,  for  the  time  beintr, 
character  of  party  defendant,  and  takes  on 
that  of  witness. — Clarke  vs.  Reese,  35  Cal.  89. 
96;  People  vs.  Relnhart,  39  Cal.  449;  People 
vs.  Johnson,  57  Cal.  571,  574;  People  vs.  Beck, 
58  Cal.  212.  213;  People  vs.  O'Brien,  66  Cal.  602. 
604,   6  Pac.   Rep.   695. 

See  ante  S  2051  and  note. 

As  to  rule  that  no  person  shall  he  com* 
pelled,  In  a  criminal  case,  to  be  a  wItacfN 
against  himself,  see  KERR'S  CYC.  PEN. 
CODES  §S  688.   1323  and  notes. 

* 

11.  Immunity  from  prosecution  Is  mere  nat- 
ter of  defense.— Immunity  from  prosecution, 
accorded  by  S  64  of  Penal  Code  to  one  who 
has  testified  before  grand  Jury  regarding 
violation  of  laws  concerning  primary  elections, 
does  not  affect  jurisdiction  of  superior  court 
to  try  an  indictment  against  such  witness 
based  on  matter  concerning  which  he  has 
testified,  nor  entitle  him  to  writ  of  prohibi- 
tion to  prevent  such  trial.  Superior  court  has 
jurisdiction  of  such  an  action  and  may  proceed 
with  trial  thereof  and  hear  his  defense  on 
grounds  provided  by  said  sectioi^.  His  claim, 
if  well  founded  in  fact,  is  full  and  complete 
defense  to  charge  against  him.  but  it  is.  like 
defense  of  statute  of  limitations,  or  that  he 
had  theretofore  been  acquitted  of  offense,  or 
had  once  been  in  jeopardy  for  such  offense, 
nothing  more  than  defense,  and  like  all  other 
defenses,  including  that  of  denial  of  truth  of 
allegation  of  indictment,  must  be  presented  for 
determination  as  to  its  sufficiency  to  tribunal 


TU.  V.l 


VO  PRITUOBOIV  WHB»-GASJIOT  BB  CLAITWlt^  WHBBT.  (SSSl)     3  2305 


having  jurlsdfctfon  of  proceeding,  -which.  In 
exercise  of  Its  Jurisdiction,  will  determine  as 
to  sufficiency  of  defense,  and  any  error  In  re- 
grard  thereto  can  be  cured  on  an  appeal. — 
Rebstock  vs.  Superior  Court.  146  Cal.  $08,  809, 
311.    80    Pac.    Rep.    66. 

13.     No  privilege  when  proaecntl4m  Is  barred. 

— Fact  that  in  proceeding  in  which  he  Is  not 
defendant,  witness's  testimony  may  tend  to 
show  that  he  has  violated  laws  of  stat^.  is 
not  sufficient  to  entitle  him  to  claim  protection 
of  constitution,  unless  he  is  at  same  time 
liable  to  prosecution  and  punishment  for  such 
violation.  If,  at  time  of  transaction  respect- 
ing which  his  testimony  is  sought,  acts  them- 
selves did  not  constitute  an  offense,  or  if,  at 
the  time  of  giving  testimony,  acts  are  no 
longer  punishable;  if  statute  creating  offense 
has  been  repealed;  if  witness  has  been  tried 
for  offense  and  been  acquitted,  or.  If  convicted, 
has  satisfied  sentence  of  law;  if  offense  is 
barred  by  statute  of  limitations,  and  there  Is 
no  pending  prosecution  against  witness,  he 
cannot  claim  any  privilege  under  this  provision 
of  constitution.  Since  his  testimony  could  not 
be  used  against  him  In  any  criminal  case,  con- 
sequently he  is  not  compelled  to  be  a  witness 
against  himself.  Equally  is  he  deprived  of 
claiming  this  exemption  from  giving  evidence 
if  legislature  has  declared  that  he  shall  not 
be  prosecuted  or  punished  for  any  offense  of 
which  he  gives  evidence. — Ex  parte  Cohen.  104 
Cal.  524,  626,  527.  43  Am.  St.  Rep.  137.  38  Pac. 
Rep.  364.  26  L.  R.  A.  428. 

13.  Provision  of  our  constitution  was  solely 
Intended  to  protect  witness  from  being  com- 
pelled to  testify  against  himself  in  regard  to 
criminal  offense,  and  when  answer  would  not 
involve  criminal  consequences,  constitution 
has  no  provision  that  would  reach  case. 
Language  of  our  constitution  is  that  "no  per- 
son^ shall  be  compelled,  in  any  criminal  case, 
to  be  witness  against  himself."  He  cannot 
then  be  a  witness  "against  himself.'*  unless  his 
testimony  can  be  used  against  him  in  his  own 
case.  Witness  has  no  constitutional  right  to 
refuse  to  answer  questions  propounded  to  him 
by  grand  jury  In  examination  concerning  dis- 
position of  moneys  taken  from  state  treasury, 
on  ground  that  his  answer  might  subject  him 
to  a  criminal  punishment,  where  statutes  of 
state  provide  that  testimony  given  by  witness 
before  grand  jury  shall  in  no  instance  be  used 
against  him  in  any  criminal  prosecution. — Ex 
parte  Rowe,  7  Cal.  184,  186. 

As  to  statutes  abridging  privilege  and  gmnt- 
Ing  Immaiilty  against  prosecvtlon,  see  note  75 
Am.  St.  Rep.  344-347;  note  by  J.  O.  Greene.  14 
L.  R.  A.  407;  note  by  B.  A.  Rich.  26  L.  R.  A. 
418;  brief  67  L.  R.  A.   664. 

As  to  Immnnlty  of  ^vrltness  testifying  before 
legislature  fron^  prosecution  for  fact  or  net 
touching  which  be  Is  required  to  testify^  see 
KERR'S  CYC.  POL.  CODE  §  304. 

As  to  Immunity  of  ivltness  offending  under 
Purity  of  Election  Act,  wbo  testUles  against 
another  person  so  offending,  see  {32  of  Act, 
Stats.  1893.  p.  16;  HENNING'S  GENERAL 
LAWS  p.  434. 

As  to  privilege  of  w^ltnesa  to  duel»  see 
KERR'S  CYC.  PEN.  CODE  8  232. 

As  to  witness  testifying  as  to  crime  against 


eleetive  franeblse  not  being  excused  from 
testifying  on  grround  that  such  testimony  may 
criminate  himself;  but  prosecution  of  such 
witness  for  any  offense  concerning  which  he 
testifies,  see  KERB'S  CTC.  PEN.  CODE  S  64  and 
note. 

As  to  witness  not  being  excused  on  ground 
that  testimony  may  criminate  himself,  when 
testifying  in  prosecution  of  person  obtaining 
money  from  another  person  upon  representa- 
tion that  he  will  improperly  influence  action 
of  member  of  legislative  body,  see  KERB'S 
CYC.  PEN.  CODE  8  89  and  note. 

14*  Privilege  cannot  be  claimed  after  wit- 
ness partly  discloses  transaction. — Defendant 
In  an  action  for  breach  of  promise  of  marriage 
was  asked:  "Did  you  ever  call  Mrs.  Clarke 
your  'dear  Carrie,'  or  your  'dear  child'?"  to 
which  he  replied,  "I  refuse  to  answer;  when 
a  man  takes  personal  liberties  with  a  woman, 
he  should  not  come  on  the  stand  and  swear 
to  it."  He  was  then  asked:  "Did  you  ever 
take  Improper  liberties  with  Mrs.  Clarke?" 
which  question  he  was  compelled  to  answer 
over  objection.  The  supreme  court  held  that 
had  witness  claiming  privilege  refused  to  an- 
swer first  question  proposed,  on  ground  that 
his  reply  would  establish  one  fact  tending  to 
degrade  his  character  he  might  have  been 
entitled  to  the  privilege;  but  that  having,  in 
advance  of  any  question  tending  to  Implicate 
him  In  transaction  of  that  character,  volun- 
teered statement  by  which  he  insinuated  that 
he  had  taken  personal  liberties  with  plaintiff, 
the  plaintiff  was  entitled  to  have  direct  an- 
swers, and  a  full  explanation  of  matter  in- 
directly alluded  to  by  witness. — Clarke  vs. 
Reese.  85  Cal.  89,  96,  97. 

15.  If  a  witness  discloses  part  of  transac- 
tion with  which  he  was  criminally  concerned, 
without,  claiming  his  privilege,  he  must  dis- 
close the  whole.  A  witness  called  by  prose- 
cution, having  testified  very  fully  as  to  his 
own  connection  with  actual  commission  of 
alleged  crime— that  he  was  present  at,  and  a 
party  to,  larceny  charged  against  the  defend- 
ant— was  asked  to  state  general  plan  which 
he  and  defendant  entered  into  with  reference 
to  stealing  of  cattle.  He  declined  on  ground 
that  it  would  criminate  him  on  other  circum- 
stances, and  trial  court  declined  to  compel  an 
answer.  The  supreme  court,  holding  this  rul- 
ing erroneous,  said:  "The  witness  should  not 
have  been  permitted  to  separate  actual  taking 
of  property  from  plan  of  parties  to  the  taking. 
His  recital  of  alleged  plan  or  agreement  might 
have  tended  to  show  that  connection  of  de- 
fendant with  the  actual  taking  was  innocent, 
as,  that  he  supposed  cattle  to  be  the  property 
of  witness,  and  was  employed  by  him,  or 
might  have  led  to  such  expansion  of  narrative 
by  witness  as  would  leave  him  open  to  con- 
tradiction, or  to  Impeachment  by  reason  of 
Improbabilities  of  his  story.  Defendant  was 
entitled  to  full  history  of  all  that  tended  to 
explain  nature  and  degree  of  his  complicity 
with  acts  of  witness.  The  scheme  of  parties, 
and  acts  following,  were  parts  of  one  trans- 
action, and  when  witness  voluntarily  testifies 
in  chief  on  particular  subject,  he  may  be  cross- 
examined  on  that  subject,  even  though  his  an- 
swers   may    criminate    or    disgrace    him.     If 
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witness  had  been  compelled  to  give  his  version 
of  agreement,  it  would  have  aided  Jury  in 
determining  how  far  his  testimony  was 
credible."— People  vs.  Freshour,  55  Cal.  375. 
376.  377. 

As  to  witness  dlacloslnff  part  of  trannactloD 
being:  compelled  to  disclose  whole  transaction, 
see  note  21  Am.  Dec.   61. 

10.  Privilege  cannot  be  claimed  In  anticipa- 
tion of  question. — Witness  cannot  refuse  to  an- 
swer an  innocent  question  merely  because  he 
surmises  that  another  question  Is  going  to 
follow  which  will  tend  to  convict  him  of 
felony.  It  is  only  when  Important  question — 
some  question  tending  to  criminate — Is  asked, 
that  he  may  plead  this  privilege.— Overend  vs. 
Superior  Court,  131  Cal.  2S0,  287,  63  Pac.  Rep. 
372. 

Am  to  when  privilege  should  be  claimed,  see 
note   75   Am.   St.   Rep.    331. 

17.  PrlvilcKe  of  refuslngr  to  answer  Is  per- 
Monal  to  witucNM,  and  is  not,  in  any  sense, 
privilege  of  party  calling  him.  If  ordered  to 
ti^stlfy  In  case  where  he  is  privileged,  it  Is 
matter  exclusively  between  court  and  witness. 
Latter  may  stand  out  and  be  committed  for 
contempt,  or  he  may  submit:  but  party  has  no 
right  to  Interfere  or  complain  of  error.  It 
would  be  otherwise  If  court  allowed  privilege 
in  case  where  witness  had  not  brought  him- 
self within  rule,  as  party  would  then  be  Im- 
properly deprived  of  his  testimony. — Clarke  vs. 
Reese.  35  Cal.   89,  95. 

As  to  privilege  being  personal  to  witness, 
see  notes  21  Am.  Dec.  61;  75  Am.  St.  Rep.  339, 
340. 

IS.  Same. — Q^nestlon  which  is  not  pertinent 
Is  subject  to  objection  of  party,  without  refer- 
ence to  question  whether  witness  might  also 
refuse  to  answer  on  ground  of  privilege;  but 
If  question  be  pertinent  the  right  to  object  or 
refuse  to  answer  rests  with  witness  alone. — 
Sharon  vs.  Sharon,  79  Cal.  633,  674,  675.  22  Pac. 
Rep.  26,  131. 

10.     Right  of  privilege  determined   by  court. 

— Witness  cannot  constitute  himself  an  arbi- 
trary or  exclusive  Judge  as  to  whether  or  not 
evidence  called  for  by  question  would  tend  to 
convict  him  of  felony.  It  is  matter  which  trial 
court  Is  to  decide,  and  even  Its  action  may  be 
reviewed  upon  appeal  to  supreme  court.  It 
is  said  in  Wharton's  Criminal  Evidence,  §469: 
"Witness  is  not  the  sole  Judge  of  liability. 
Liability  must  appear  reasonable  to  court,  or 
witness  will  be  compelled  to  answer  .  .  .  but 
In  order  to  claim  protection  of  court  witness  is 
not  required  to  disclose  all  facts,  as  this  would 
defeat  object  for  which  he  claims  protection. 
It  is  not,  indeed,  enough  for  witness  to  say 
that  answer  will  criminate  him.  It  must  ap- 
pear to  court  from  all  circumstances  that  th«re 
Is  really  danger,  though  this  the  Judge,  as 
we  have  seen,  is  allowed  to  gather  from  whole 
case,  as  well  as  from  general  conception  of 
relations  of  witness.  Upon  facts  thus  devel- 
oped, it  is  province  of  court  to  determine 
whether  direct  answer  to  question  may  crim- 
inate."— Overend  vs.  Superior  Court,  131  Cal. 
280,  283,  63  Pac.  Rep.  372. 

20.  The  decision  as  to  relevancy  and  perti- 
nency    of     questions     propounded    rests     with 


Judge  and  not  with  witness;  but  decision  of 
Judge  at  nisi  prius  is  reviewable  by  appellate 
court.  Otherwise  production  of  evidence 
would  cease  to  be  under  control  of  court  and 
would  depend  upon  opinion  of  witnesses.  If 
question  be  relevant  and  pertinent  to  matter 
under  inquiry  a  refusal  of  witness  to  answer 
must  be  at  his  peril.  If  it  be  relevant  and 
pertinent  he  will  be  protected  in  his  refusal 
to  answer,  If  It  appear  that  It  will  have  ten- 
dency to  incriminate  him,  or  will  have  direct 
tendency  to  degrade  his  character,  and  ques- 
tion be  noit  addressed  to  very  fact  In  Issue  or 
to  fact  from  which  fact  In  issue  will  be  pre- 
fiumed.— In  re  Rogers,  129  Cal.  468,  469,  470.  62 
Pac.    Rep.    47. 

21.  In  most  circumstances  question  pro- 
pounded to  witness  will,  upon  Its  face,  dlsciose 
whether  or  not  it  has  a  tendency  to  Incrimi- 
nate or  degrade.  If  this  does  not  appear  by 
question  itself,  as  if  question  be  Innocent  In 
form  but  some  possible  answer  to  It  might 
so  tend  to  int'riminate  or  degrade,  then  It  Is 
duty  of  witness  to  make  it  appear  to  court 
that  his  answer  might  at  least  have  this  ten- 
dency. It  is  for  court  to  pass  upon  sufficiency 
of  objection  which  witness  urges  to  answering, 
and  not  for  witness  to  decline  to  give  relevant 
and  pertinent  testimony  which  may  be  harm- 
less to  himself,  upon  his  mere  declaration  that 
his  answer  may  tend  to  Incriminate  or  degrade 
him.  Of  course,  decision  of  trial  court  may  be 
reviewed.— In  re  Rogers,  129  Cal.  468.  470,  62 
Pac.  Rep.  47. 

As  to  determination  of  qnestlon  by  coort,  see 
notes  21  Am.  Dec.  56-58;  75  Am.  St.  Rep.  340- 
343. 

22.  Voluntary  nnsiTcrs  may  be  nsed  for  sll 
purposes.  —  Where  witness  answers  questions 
tending  to  criminate  himself,  and  to  which  he 
might  have  demurred,  his  answers  may  be 
used  for  all  purposes.  Such  answers  are 
deemed  voluntary,  because  witness  may  refuse 
to  answer  any  question  tending  to  criminate 
hlm.—People  vs.  Wleger,  100  Cal.  352,  358.  34 
Pac.    Rep.    826. 

23.  Statements  made  by  witness  in  civil 
case  are  voluntary,  for  he  might  have  ob- 
jected to  answering  on  ground  that  answer 
might  criminate  him,  and  failed  to  do  so. 
Such  statements  cannot  be  excluded  when  sub- 
sequently offered  in  criminal  action  against 
him  on  ground  that  they  were  not  voluntary. 
But  if  defendant  should,  at  time  he  testified, 
be  in  custody  or  should  criminal  charge  then 
be  pending  against  him  and  those  charges  un- 
der examination,  different  question  would  be 
preserited.—People  vs.  Wleger,  100  Cal.  352,858,  , 
359,  34  Pac.  Rep.  826. 

24.  llVaiver  of  prlTlIcge  by  witness.— Priv- 
ilege of  witness  is  not  waived  because  of  fact 
that  he  had,  without  objection,  testified  at 
preliminary  examination  of  defendant—Over- 
end  vs.  Superior  Court,  131  Cal.  280,  284,  63 
Pac.   Rep.   372. 

An  to  '«Tnlver  of  priTllege,  see  notes  21  Am. 
Dec.    61,    62;    75   Am.   St.   Rep.    343. 

25.  Witness   cannot   refuse   to   be  swors  on 

ground  that  his  testimony  would  have  ten- 
dency to  subject  him  to  punishment  for  felony. 
Such  privilege  cannot  be  urged  by  witness  tin- 
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til  question  Is  put  to  him  after  beingr  sworn, 
answer  to  which  would  have  tendency  stated. 
Whether  answer  to  such  question  would  be,  or 
znigrht  be,  of  such  tendency,  court  In  which 
trial  is  proceeding  must  judge,  and  it  cannot 
be  called  oi^  to  do  so  in  advance  of  question 
being  put.  To  hold  that  reason  stated  would 
y  Justify  person  called  in  refusing  to  be  sworn 
would  be  to  make  such  person  and  not  court 

J  final  Judge,  and  exclude  court  from  any  consid- 
eration of  matter  whatever, — Er  parte  Stice, 
70   Cal.   51,   63,  11  Pac.  Rep.  469. 

^  se.  CONSTRUCTION.— Witness  is  privileged 
from  answering  in  two  distinct  cases,  resting 
upon  entirely  different  grounds.  First,  when 
answer  tends  to  subject  him  to  criminal  pun- 
ishment; and,  second,  when  answer  is  not  to 
any  matter  pertinent  to.  issue,  and  answer 
would  disgrace  him,  as  when  upon  cross* 
examination   he  Is  asked  question,   answer  to 


which  would  tend  to  destroy  his  credibility  as 
witness.  Difference  between  two  classes  of 
cases  is  further  shown  from  fact  that  when 
answer  would  tend  to  disgrace  witness  and 
question  is  not  pertinent,  court  will  not  then 
permit  questions  to  be  asked;  while,  in  other 
case,  question  may  be  asked,  and  witness  must 
put  himself  upon  his  privilege.  When  question 
is  properly  put,  and  witness  refuses  to  an- 
swer, his  refusal  Is  given  under  oath,  and  that 
refusal  subjects  him,  practically  and  morally, 
to  same  disgrace  as  if  he  had  answered.  It 
is  not,  then,  upon  ground  that  answer  would 
disgrace  him  that  he  is  privileged  from  an* 
swering  in  case  where  his  answer  would  tend 
to  subject  him  to  criminal  punishment;  but 
solely  upon  ground  that  he  shall  not  be  com- 
pelled to  give  evidence  against  himself  in  a 
criminal  case.  —  Ex  parte  Ro we,  7  Cal,  184, 
185.   ^ 


§  2066.  BIGHT  OP  WITNESSES  TO  PROTECTION.  It  is  the  right  of  a  wit- 
ness to  be  protected  from  irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  insulting  demeanor ;  to  be  detained  only  so  long  as  the  interests  of  justice 
require  it ;  to  be  examined  only  as  to  matters  legal  and  pertinent  to  the  issue. 

History;     Enacted  March  11,  1872. 


1.  Applied,  cited,  eonstrued,  referred  to. 

2.  Examination  by  grand  jury. 

3, 4.  Questions  asked  witness— Must  be  pertm«t 
and  material  to  issue. 

5.  Same — Confidential   eommunications. 

6.  Protection  from  improper  questions. 

1.  APPLIED,  CITED,  CONSTRUED,  RB- 
FBRRBD  TO,  etc.,  in:  Ex  parte  Zeehandelaar, 
71  Cal.  238,  239,  12  Pac.  Rep.  259  (applied); 
Cockrill  vs.  Hall,  76  Cal.  192,  196,  18  Pac.  Rep. 
318  (cited);  People  vs.  Durrant,  116  Cal.  179, 
212.  48  Pac  Rep.  76  (applied);  Rogers  vs.  Su- 
perior Court,  145  Cal.  88,  91,  78  Pac.  Rep.  344 
(applied). 

As  to  unreasonable  detention  of  Trltness,  see 
Const.  1879.  art.  I.  9  6;  HKNNING'S  GBNESRAIi 
UIWS   p.   Ixv. 

2.  EXAMINATION  BY  GRAND  JURY.— 
Grand  jury,  like  a  court,  may  ask  only  such 
questions  as  are  pertinent  to  a  matter  then 
under  investigation,  and  if  there  be  no  matter 
under  Investigation,  a  refusal  to  answer  ques- 
tions cannot  be  said  to  constitute  contempt 
An  affidavit  of  foreman  of  grand  jury  that 
witness  refused  to  answer  certain  designated 
questions  propounded  to  him,  but  which  did 
not  state  as  to  whether  any  investigation  was 
then  being  made  by  grand  Jury,  Is  insufficient 
to  give  court  jurisdiction  to  find  witness  guilty 
of  contempt.— Rogers  vs.  Superior  Court,  145 
Cal.   88.  94,  95.  78  Pac.  Rep.  344. 

8.  QUESTIONS  ASKED  WITNESS— Must  be 
pertinent  and  material  to  Issue. — Court  has  no 
power  to  compel  witness  to  answer  any  others, 
and  refusal  to  answer  question  not  pertinent 
and  material  to  issue  is  no  contempt  of  court. 
— Overend  vs.  Superior  Court,  131  Cal.  280,  286, 
63  Pac.  Rep.  372;  Rogers  vs.  Superior  Court, 
146  Cal.   88,  91,  78  Pac.  Rep.  344. 

4.  It  is  witness's  right  "to  be  examined 
only  as  to  matters  legal  and  pertinent  to  the 
Issue."     Such  being  his   right,   it   follows   that 


refusal  to  answer  questions  not  pertinent  to 
issue  is  no  contempt,  and  order  adjudging  him' 
guilty  of  contempt  which  falls  to  show  that 
question  was  pertinent  to  Issue  is  Invalid.-^ 
Ex  parte  Zeehandelaar,  71  Cal.  238,  239,  12  Pac 
Rep.  259. 

As  to  contempt  In  falllnar  to  answer  perti- 
nent questions,  see  ante  §  2064  and  note. 

S.  Confldential  communications. — In  an  ac- 
tion for  divorce  physician  who  had  attended 
both  plaintiff  and  defendant  professionally  was 
called  as  witness  for  plaintiff.  He  declined  to 
answer  certain  questions  unless  assured  by 
court  that  he  would  not  be  cross-examined, 
averring  that  he  might  be  required  to  state  on 
such  cross-examination  matters  which  had 
been  confided  to  him  professionally.  Plaintiff, 
who  was  personally  present  in  court,  released 
the  witness  from  any  obligations  to  secrecy. 
He  was  then  asked  hypothetical  question 
which  did  not  involve  statement  of  any  matter 
which  he  •  had  learned  from  defendant,  but 
refused  to  answer  unless  assured  that  court 
would  protect  him  from  cross-examination 
which  might,  as  he  thought,  make  it  necessary 
for  him  to  reveal  professional  secrets  confided 
to  him  by  defendant,  and  court  refused  to 
compel  an  answer.  This  was  held  to  be  error, 
as  if  defendant  had  Insisted  on  cross-examina- 
tion upon  disclosure  of  matters  confided  by 
himself  to  his  physician  that  would  have  ab- 
solved his  physician  from  obligation.  In  any 
event,  it  is  time  enough  for  witness  to  object 
when  he  is  asked  to  make  such  disclosure. — 
Valensin  vs.  Valensin.  73  Cal.  106.  107.  108,  14 
Pac.  Rep.  897. 

As  to  cross-examination  InvolTlnar  confiden- 
tial conunnnicatlons,  see  note  27  Am.  Rep. 
142. 

6.  PROTECTION  PROM  IMPROPER  QUES- 
TIONS.—Witness,  a  lady,  had  testified  courte- 
ously   and    positively    that    she    had    seen    the 
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defendant  after  date  named.     Counsel  who  was  tion  and  Justified   the  interposition  of  court.-> 

cro88-examlningr  her  Interjected,   "that  Is,  you  People   vs.   Durrant,   116  Cal.   179,   212.   48   Pa^^  - 

tmaffine    you    have";    whereupon    court    inter-  Rep.    76. 

posed,  and  stated  that  that  was  not  proper  or  As  to  making  exnmlnatlon  as  little  nnnoTiiiK 

fair   cross-examination:    to    which   counsel   ex-  to  wltaesa  as  may  be,  see  ante  S  2044.  « 

cepted.     The  supreme  court   held   that   remark  An    to    protectflon    of    witvem,    see    note    by  ' 

of  counsel  was  not  legitimate   cross-examlna-  Robert  Desty,    11   L.   R.   A.    591,   692. 

§  2067.  WITNESSES  PROTECTED  FROM  ARREST  WHEN  ATTEITOINO  OR 
GOING  OR  RETURNING.  Every  person  who  has  been,  in  good  faith,  served  with 
a  subpoena  to  attend  as  a  witness  before  a  court,  judge,  commissioner,  referee,  or 
other  person,  in  a  case  where  the  disobedience  of  the  witness  may  be  punished  as 
a  contempt,  is  exonerated  from  arrest  in  a  civil  action  while  going  to  the  plaee  of 
attendance,  necessarily  remaining  there,  and  returning  therefrom. 

History:     Enacted  March  11,  1872,  re-enactment  of  1416  Practice  Act. 

ATTBNDANCK     UPON     COUHT     AS     WIT-  Robert    Desty,    3    L.    R.    A.    266*268;    note  /by 

NESS      ONLY      EXEMPTS      SUCH      WITNESS  Ernest    Watts,     25    U     R.     A.    721-738;     brfefs 

FROM    ABRBST    IN    CIVIL    ACTION    and    not  20   L.  R.  A.   45;    60  L.   R.  A.   609;    64  L.   R.  A. 

from    obeying    any    ordinary    process    of    the  535. 

cottrt,    as    a   summons    to    appear    and    answer  As  to  privilege  of  attorney  from  arrest  wblle 

touching  his  property  under  provision  of  stat-  attendlnv   court*   see   briefs   88    L.    R.    A.    663; 

ute    ^entitled    "Proceedings    supplementary     to  63  L#.  R.  A.  600. 

execution." — Page  vs.  Randall.   6  Cal.  32,   53.  As  to  salver  of  prlvtlege,  see  note   77  Am. 

As   to   contempts,   see    ante   fiS  1209-1222    and  Dec.  404;  38  Am.  Rep.  720,  721;  note  by  Robert 

notes.  Desty,   3   L.  R.  A.   268;   note  by   Ernest  Watts, 

As   to   Immunity   not   extending  to   criminal  25  L.  R.  A.   785-737. 

case,  see  note  88  Am.  Rep.  720.  As  to  dcTlatton  and  delay  whlcli  will  amonat 

As  to  party  attending  his  own  svlt  being  en«  to  waiver  of  Immunity,  see  notes  77  Am.  Dec 

titled  to  Immunity,  see  note  38  Am.  Rep.  717-  403;   38  Am.   Rep.   720;   note  by  Ernest  Watts, 

719.  26    L.    R.    A.    737,    788. 

As  to  penalty   for  preventing  attendance  of  As  to  voluntary  attendance  entitling  witness 

witness,    see    KERR'S    CYC.    PEN.    CODE    S  136  to   Immunity,  see   note   38   Am.    Rep.   717-719. 

and  note.  As  to  what  constitutes  attendance,  see  notes 

As  to  privilege  of  witness  from  arrest,  see  72  Am.  Dec.   402,  403;   38  Am.  Rep.   719. 

monogrraphic   note   77   Am.   Dec.   401-404;   notes  As   to   writ   of   protection,   see   note   77   Am. 

38  Am.   Rep,   717-722;   3   L.   R.  A.   267;   note   by  Dec.  403. 

§2068.  ABREST  TO  BE  MADE  VOID,  AND  PABT7  MAKING  ABREST 
LIABLE,  ETC.  The  arrest  of  a  witness,  contrary  to  the  preceding  section,  is  void, 
and,  when  wilfully  made,  is  a  contempt  of  the  court;  and  the  person  making  it  is 
responsible  to  the  witness  arrested  for  double  the  amount  of  the  damages  which 
may  be  assessed  against  him,  and  is  also  liable  to  an  action  at  the  suit  of  the 
party  serving  the  witness  with  a  subpoena,  for  the  damages  sustained  Vy  him  in 
•onsequence  of  the  arrest. 

History:     Enacted  March  11,  1872,  founded  on  8  416  Practice  Act. 

A«  to  eoDtempt  of  court,  see  ante  {1209   et  Aa  to  remedy  to  obtain  release  from  arrest, 

seq.  and  notes.  see  note   77  Am.   Dec.   404, 

As  to  liability  for  arrest  of  prl-rllesed  person, 

see  note  77   Am.  Dec.    404.   405. 

§  2069.    TO  MAKE  AFFIDAVIT  IF  ARRESTED.    An  officer  is  not  liable  to  the    , 
party  for  making  the  arrest  in  ignorance  of  the  facts  creating  the  exoneration,  but 
is  liable  for  any  subsequent  detention  of  the  party,  if  such  party  claim  the  ex- 
emption, and  make  an  affidavit  stating: 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as  a  witness  before  a  court, 
officer,  or  other  person,  specifying  the  same,  the  place  of  attendance,  and  the  action 
or  proceeding  in  which  the  subpcena  was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procurement,  with  the  intention  of 
avoiding  an  arrest;  . 
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3.  That  he  is  at  the  time  going  to  the  place  of  attendance,  or  returning  therefrom, 
or  remaining  there  in  obedience  to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates  him  from  liability  for 
discharging  the  witness  when  arrested. 

History:     Enaeted  March  11,  1878,  fonoded  on  8^10  Praetdee  Aet 

§  2070.    GOUBT  TO  DISCHABOB  WITNESS  FBOM  ABBEST.     The  court  or 
officer  issuing  the  subpoena,  and  the  court  or  officer  before  whom  the  attendance  is 
required,  may  discharge  the  witness  from  an  arrest  made  in  violation  of  section  i 
two  thousand  and  sixty-seven.    If  the  court  have  adjourned  before  the  arrest,  or  [ 
before  application  for  the  discharge,  a  judge  of  the  court  may  grant  the  discharge. 

History:  Enaeted  Mareh  11,  1872;  amended  April  16,  1880,  Code  Amdta. 
1880  (G.  0.  P.  pt.),  p.  116;  by  Code  Commiasion,  Aet  Mareh  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  257;  aet  held  unconstitutional,  see  history,  §  5  ante. 

TITLE  VI. 

OP    ETEDENCB    IN    PABTICULAB    CASES,    AND     MISCELLANEOUS     AND     GENERAL 

PROVISIONS. 

Chapter  I.  Evidence  in  Pabticttlab  Cases,  §§  2074-2079. 

II.  Peoceedings  to  Perpetuate  Testimont,  §§  2083-2089. 

m.  Administration  of  Oaths  and  Affirmations,  §§2093-2097. 

lY.  Gxnebal  Provisions,  S§  2101-2104. 


CHAPTER  1. 

EVIDENCE    IN    PARTICULAR    CASES. 

8  2074.     An  oifer  equivalent  to  payment.  S  2077.  Rules  for  eonstruing  deseription  of  lands. 

§  2075.     Whoever  pays  entitled  to  receipt.  §  2078.  Compromise  offer  of  no  avail. 

§  J2076.     Objections    to    tender    must    be  sped-      §  2079.  In  action  for  divorce,  admission  not  suf - 

fled.  ficient. 

§  2074.  AN  OFFER  EQUIVALENT  TO  PAYMENT.  An  offer  in  ivriting  to  pay 
a  particular  sum  of  money,  or  to  deliver  a  written  instrument  or  specific  personal 
property,  is,  if  not  accepted,  equivalent  to  the  actual  production  and  tender  of  the 
money,  instrument,  or  property. 

History:     Enacted  March  11,  1872. 


1.  Applied,  cited,  construed,  referred  to. 

2.  Offer  by  letter,  suf&cient. 

3.  Offer  in  writing  to  surrender  title  of  lots. 

4.  Offer  to  pay  money. 

1.  APPIilED,  CITBD,  CONSTBUE3D,  RB- 
FBRRED  TO,  etc..  In:'  Herberser  vs.  Husman, 
S)0  Cal.  683,  68S,  27  Pac.  Rep.  428  (applied); 
Colton  vs.  Oakland  Bank  of  Sav.,  187  Cal.  876, 
382,  388,  70  Pac.  Rep.  226  (construed);  Levis 
vs.  Royal  P.  &  D.  Co.,  1  Cal.  App.  241,  242,  81 
Pac.  Rep.  1086  (cited). 

A»  to  conpromliie,  see  ant«  §  997  and  note; 
post   8  2078   and   note. 

As  to  constmetioB,  see  post  f  2076  and  note 
pars.  3»  4. 

An  to  oiler  of  perfonnaii««»  fm  ipeneral,  see 
KERR'S  CYC.  CIV.  COIMB  ftl48tt  at  seq.  and 
notes. 

All  to  productfloB  of  thf  nir  to  be  delivered  not 
belns  neeessary,  anleiM  offer  Is  aeeepted,  see 
KKRR'S  CYC.  CIV.  CODID  {  1496  and  note. 


An  to  ivhen  things  tendered  mvet  be  pro- 
duced,  see    note   77    Am.   Dec.    470. 

a.  OFFBR  BY  LBTTBR,  SVFFICIBNT.^ 

Offer  made  by  plaintiff  to  defendants  by  means 
of  letter  notifyiner  them  that  the  goods  were 
on  hand  ready  for  delivery  under  contract  be- 
tween parties  is  sufllcient  as  an  ofFer  in 
writiner  to  deliver  property,  and  refusal  on  de- 
fendant's part  to  accept  offer  is  equivalent  to 
actual  production  and  tender  of  property. — 
Levis  vs.  Royal  P.  &  D.  Co.,  1  Cal.  App.  241,  242, 
81  Pac.  Rep.  1086. 

8.  OFFBR  IN  WRITING  TO  SURRENDESR 
TITUS  OF  LOTS^  in  pursuance  of  terms  of 
an  agreement,  is  equivalent  to  actual  produc- 
tion and  tender  of  written  release  or  quitclaim 
when  not  accepted. — Herberger  vs.  Husman, 
90  Oil.   683,   685,   27   Pac.  Rep.   428. 

4.  OFFBR  TO  PAY  MONBY.—One  who  is 
entitled,  under  an  agreement  for  conveyance 
of  land,   to  a  deed   is  not  required,  where   he 
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Offers  in  writing:  to  make  payment,  to  produce  to  contract  does  not  accept  the  offer. — ^Latimer 
money  or  permit  it  to  be  counted  in  order  to  vs.  Capay  V.  Ij.  Co..  1S7  CiU  286.  288,  70  Pac. 
constitute  valid  tender,  so  Ions  as  other  party      Rep.  82. 

§  2075.  WHOEVEB  PATS  ENTITLED  TO  BEOEIPT.  Whoever  pays  money, 
or  delivers  an  instrument  or  property,  is  entitled  to  a  receipt  therefor  from  the 
person  to  whom  the  payment  or  delivery  is  made,  and  may  demand  a  proper  sig- 
nature to  such  receipt  as  a  condition  of  the  payment  or  delivery. 

History:     Enacted  Mareh  11,  1872. 

As  to  rlBht  of  deMor  to  written  reeelpt  f ortlon,  see  K]ORB*S  CTO.  OIV,  CM>DB  1 1499  and 
property   deilvoro4  ta   yerformanee  of  obllgra-noto. 

§2076.  OBJECTIONS  TO  TENDEB  MUST  BE  SPECIFIED.  The  person  to 
whom  a  tender  is  made  must,  at  the  time,  specify  any  objection  he  may  have 
to  the  money,  instrument,  or  property,  or  he  must  be  deemed  to  have  waived  it; 
and  if  the  objection  be  to  the  amount  of  money,  the  terms  of  the  instrument,  or  the 
amount  or  kind  of  property,  he  must  specify  the  amount,  terms,  or  kind  which  he 
requires,  or  be  precluded  from  objecting  afterward. 

History:     Enaetod  Mareh  11,  1872. 
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1.  Applied,  eited,  oonsfanied,  referred  to. 

2.  Assignment     omitting     one     of     several 
patents  contracted  for. 

3,4.  Construction. 

5.  Insufficiency    of    sum    tendered    must '  bo 

specified. 
.9.  Same— Mortgagee  waives  costs  and  coun- 
sel  fees  by   failure  to  specify  in8u£9- 
ciency  of  oflPer. 

7.  Same  — Refusal    sufficiently    stating    rea- 

*'         sons. 

8.  ''Mode"  of  offer. 

9.  Nominal  sum  is  not  due  offer  of  payment. 
10-13.  Objections  not  specified  are  waived. 

14.  Purpose  of  statute. 

15.  Tender  made  in  part  on  several  days.^ 

16.  Tender  under  agreement  containing  inde- 

pendent provisions. 

1.  APPL.IBSD,  CITBD,  COIfSTRUBD,  RE- 
FBRRBD  TO,  etc.,  in:  Oakland  Sav.  Bank  vs. 
Applegarth,  67  Cal.  86,  88,  7  Pac.  Rep.  139,  476 
(applied);  Baker  vs.  Fireman's  F.  Ins.  Co..  79 
Cal.  34,  43,  21  Pac.  Rep.  357  (construed);  Scott 
vs.  Jackson,  89  Cal.  258,  263,  26  Pac.  Rep.  898 
(applied);  Herzog  vs.  Purdy,  119  Cal.  99,  108. 
51  Pac.  Rep.  27  (construed);  Kofoed  vs.  Gor- 
don, 122  Cal.  314,  822,  54  Pac.  Rep.  1115  (con- 
strued); Shafer  vs.  Willis,  124  Cal.  36,  89',  66 
Pac.  Rep.  635  (construed);  Schroeder  vs.  Pissis. 
128  Cal.  209,  213,  60  Pac.  Rep.  758  (applied); 
Latimer  vs.  Capay  V.  L.  Co.,  187  Cal.  286.  288, 
\  70  Pac.  Rep.  82  (applied);  Colton  vs.  Oakland 
I  Bank  of  Sav.,  137  Cal.  876.  882,  888.  70  Pac 
:    Rep.  225   (construed). 

As  to  tender  sreDenaiy,  see  KERR'S  OTO. 
CIV.  CODE  99  1485-1506  and  notes. 

a.  ASSIGIfMBNT  OIWITTING  ONE  OF  SEV- 
ERAL PATENTS  CONTRACTED  FOR.— If  no 
objection  be  specified  to  an  assigrnment  ten- 
dered in  pursuance  of  contract  to  assigrn 
several  letters  patent,  that  assignment  omitted 
one  patent  contracted  for,  such  fact  cannot 
be  raised  as  an  objection  to  paying  contract 
price  agreed  upon.— Scott  vs.  Jackson.  89  Cal. 
258,   263,   26  Pac.   Rep.   898. 


8.  CONSTRUCTIOlf.— Taking  all  the  sec- 
tions of  code  relating  to  subject  of  tender 
together,  it  is  evident  that  intention  of  legis- 
lature was  to  do  away  with  many  of  objections 
by  which  rights  dependent  upon  offer  of  per- 
formance had  been  theretofore  defeated,  and 
to  establish  more  reasonable  and  more  liberal 
rules  upon  subject.  It  is  therefore  duty  of 
courts  to  construe  any  doubtful  language  of 
statute  in  harmony  with  legislative  policy. — 
Kofoed  vs.  Gordon,  122  Cal.  314,  320.  64  Pac, 
Rep.  1116. 

4.  Provisions  of  this  section  and  9  2074  ante 
are  mere  rules  of  evidence  affecting  question 
of  costs  and  right  to  bring  actions  in  cases 
where  tender  is  necessary  before  commencing 
action. — Colton  vs.  Oakland  Bank  of  Sav.,  137 
Cal.   376,  383,   70  Pac.  Rep.   225. 

5.  INSUFFICIENCY  OF  SUM  TENDERED 
MUST  BE  SPECIFIED. — One  to  whom  tender 
of  payment  is  made  for  deed  which  he  is  bound 
by  contract  to  execute  and  deliver,  but  who 
does  not  at  time  of  tender  make  objection  on 
ground  of  insufl!lciency  in  amount  of  tender  or 
that  interest  due  is  not  included  in  amount, 
thereby  waives  his  right  to  object  that  the 
tender  is  not  sufficient  in  amount;  and  an  ob- 
jection on  such  ground  must  be  disregarded 
in  suit  thereafter  brought  against  him  to  re- 
cover moneys  expended  on  property  while  held 
under  such  contract  of  purchase,  vendor  hav- 
ing failed  to  make  necessary  deed.  And  he 
Is  also  procluded  from  objecting  that  tender 
was  too  indefinite,  where  at  time  of  tender  he 
did  not  make  aai  objection  thereto  on  any 
ground. — Latimer  vs.  Capay  V.  Ll  Co.,  187  Cal. 
286,   288.  70  Paa  Rep.  82. 

6.  Mortgagee  waives  coats  and  conaael  fee* 
by   faflvre   to    St^sstff    Insaflcleney   of   offer.^ — 

If  mortgager,  tit  payiiieikt  of  his  note  on  which 
there  was  really  due  from  him  sum  of 
$6,383.29.  erroneously  tendered  the  sum  of 
16,344.56,  and  mortgagee,  at  time  of  tender, 
did  not  make  or  specify  any  objection  to  sum 
tendered,  or  amount  thereof,  not  specify  any 
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Other  as  amount  which  he  fSQUlred*  but  merely 
refused  to  accept  from  defendant  said  sum  or 
any  part  thereof,  he  would  thereafter  be  pre- 
cluded from  saying:  that,  because  amount  ten- 
dered by  mortsagree  was  138.74  less  than 
amount  due  on  note  and  mortgragre,  tender  was 
not  ffood.  and  mortgager  thereafter  would  not 
be  entitled  to  recover  costs  and  counsel  fees  In 
an  action  to  foreclose  mortgage. — Oakland  Sav. 
Bank  vs.  Applegarth,  67  Cal.  86,  87,  88,  7  Pac. 
Rep.  139,  476. 

7.  Refusal   safllcleiitly   statinff  reasons. — An 

offer  to  receive  money  tendered  as  so  much  on 
ficcount,  and  refusal  to  make  conveyance  for 
which  money  was  tendered  under  agreement, 
is  equivalent  to  refasal  as  not  being  sufficient 
In  amount.  This  is  a  sufficient  specification  of 
reasons  why  tender  was  not  considered  suffi- 
cient.— Baker  vs.  Fireman's  F.  Ins.  Co.,  79  Cal. 
84,   43,    21   Pac.   Rep.   367. 

8.  ^MODES'*  OF  OFFBR  to  perform  Includes 
conditions  which  party  making  offer  has  no 
right  to  require, — Kofoed  vs.  Gordon,  122  Cal. 
314,  321,  54  Pac.  Rep.  1116. 

As  to  •bleetlona  to  mode  of  offer,  see  par.  10 
this  note;  also  KJSRIi'S  CYC.  CIV.  CODES  i  1501 
and  note. 

0.     NOHnif  AL  SUM  IS  N^OT  DUB  OFFESR  OF 
PAYBIXSNTw— A    pledgee    of    stock    which    was 
worth  $20,000  In  turn  pledged  stock  to  bank  to 
secure    his    overdraft.      He    thereafter    became 
Insolvent    and     an     assignee    was     appointed. 
Bank,  without  notice,  caused  stock  to  be  sold, 
and    applied    proceeds    thereof,    amounting    to 
$18,941    (being    full    value    of    stock    at    that 
time)  to  the  Indebtedness  of  insolvent,  leaving 
a  balance  unpaid  of  more  than   $2,000.     Bank 
then  assigned  all  Its  claims  against  estate  of 
insolvent  to  third  person.     Assignee,  claiming 
that  sale  was  void  for  want  of  notice,  tendered 
sum  of  $10  to  bank  in  payment  of  any  balance 
remaining    due    from    insolvent    to    bank,    and 
•demanded  return  of  pledged  stock.     Bank  did 
not    object    to    amount    of    tender,    its    officers 
dimply  declaring  that  they  did  not  claim  any- 
thing to  be  due  from  insolvent  or  his  assignee, 
and  declined  tender  and  refused  demand.     As- 
signee    thereupon    deposited    $10    in    another 
bank  and  brought  suit  for  recovery  of  stock, 
<clalming    that    his    tender    gave    him    right    of 
action  to  recover  full  value  of  stock  and  that 
defendant    had    nothing    to    set    off    or    recoup 
against   his   demand   for   two   reasons:     1.    Be- 
cause   prior    to    his    tender    and    demand    for 
return    of    stock,    bank    had    parted    with    its 
entire  original   claim   against  insolvent   by   Its 
assignment  to  third  party.     2.  Because,  if  such 
'Was   not   effect  of  assignment,   still   failure  of 
•defendant    to    object    to    amount    of    tender    of 
$10.    followed    by    deposit    of    that    sum    to    Its 
•credit  in  another  bank  with  due  notice  thereof 
had    effect,    under    provisions    of    our    code,    to 
extinguish  entire  indebtedness  of  over  $20,000. 
Supreme    court    denied    this,    holding    sale    of 
^tock  not  to  be  void,  and  in  relation  to  tender 
said:    "An  offer  of  $10  is  not  due  offer  of  pay- 
ment of  debt  of  nearly  $20,000,  conceding  that 
debt  then  existed,  and  there  was  no  objection 
that  could   have  been   made   to   mere   mode   of 
offer.     Besides  bank  is  not  claiming  that  any- 
thing is  due  or  was  due  at  time  of  tender.     Its 


Claim  is,  tbfli  obligation  had  long  before  b'^^^ 
extinguished  hf  credit  given  for  proceeds  <^^. 
stock.  It  recoups  damages  by  crediting  pro- 
ceeds of  pledge  at  dftte  of  conversion." — Colton 
vs.  Oakland  Bank  of  Sav.,  137  Cal.  376,  883,  70 
Pac.  Rep.  225.  See  Oakland  Sav.  Bank  vs. 
Applegarth,  67  Cal.  86,  88,  7  Pac.  Rep.  139, 
476. 

10.  OBJECTIONS      NOT     SFBCIFIBD      ARE 
WAIVED. — ^While     an     offer     of     performance  I 
must  be  free  from  any  conditions  which  cred- 
itor  is  not  bound  on  his  part  to  perform  (Civil    < 
Code  §  1494),  all  objections  to  mode  of  an  offer    , 
of  performance  which  creditor  has  an   oppor-    t 
tunity  to  state  at  time  to  person  making  offer 
and  which  could  be  then  obviated  by  him,  are 
waived   by   creditor   if   not   then   stated    (Civil 
Code  §  1501).--Kofoed  vs.  Gordon,  122  Cal.  314. 
320.  82,  64  Pac.  Rep.   1115. 

Objeetlons  nmst  be  stated. — See  KERR'S 
CYC.  CIV.  CODE  S  1501  and  note. 

11.  An  admission  made  by  a  pledgee  to 
sheriff  who,  on  attachment,  has  tendered  sum 
due  for  which  pledge  is  security,  that  amount 
tendered  is  proper  and  tender  sufficient,  pre- 
cludes pledgee  from  afterwards  objecting  that 
tender  was  not  good  by  reason  that  illegal 
conditions  were  annexed  to  offer. — Barnhart 
vs.  Fulkerth,  78  Cal.  626,  529.  530.  16  Pac.  Rep. 
89. 

12.  If  party  makes  no  objection  to  tender 
when  made,  that  it  was  premature  or  for  other 
reasons  not  technically  complete,  and  states  as 
his  only  reason  for  not  fulfilling  his  part  of 
contract  that  he  has  not  ready  money  with 
which  to  make  required  payment  and  promises 
to  fulfil  it  as  soon  as  possible,  he  cannot 
thereafter  change  his  position  and  defeat  re- 
covery by  claim  or  objection  that  complete 
technical  tender  was  not  made. — Herberger 
vs.  Husman.  90  Cal.  583.  585,  27  Pac.  Rep.  428. 

13.  If  only  objection  stated  at  time  of  ten- 
der of  payment  is  that  sum  offered  does  not 
include  taxes  and  Interest,  an  objection  that 
tender  was  not  made  In  gold  coin  cannot 
thereafter  be  relied  on. — Estate  of  Pearsons. 
102  Cal.   669,   674.   35   Pac.   Rep.   934. 

As  to  conditional  offer*,  see  KERR'S  CYC. 
CIV.  CODE  S  1494  and  note. 

14.  PURPOSE  OF  STATUTE  which  requires 
objection  to  be  stated,  if  it  is  to  amount.  Is  to 
Inform  debtor  of  amount  claimed  by  the  cred- 
itor, so  that  former  may  have  opportunity  to 
meet  demand  if  he  wishes  to  do  so.  If.  in  pre- 
senting the  demand,  creditor  or  his  agent  made 
known  amount  of  demand  and  debtor  clearly 
understood  it.  and  tendered  that  amount  less 
what  he  claimed  should  be  deducted  on  account  { 
of  certain  matters,  simple  refusal  to  accept  J. 
the  offer,  no  specific  reason  being  given  for  . 
refusal,  will,  nevertheless,  be  sufficient  under 
circumstances  to  satisfy  code  because  under 
such  circumstances  it  may  be  fairly  Inferred 
that  tender  was  refused  because  Insufficient. — 
Rhafer  vs.  Willis.  124  Cal.  36.  39,  56  Pac.  Rep. 
635. 

15.  TENDER  MADE  IX  PART  OX  SEV- 
ERAL DAYS.— Where  by  terms  of  an  agree- 
ment certain  sum  of  money  was  to  be  paid  and 
note  delivered,  tender  of  such  money  upon  ono 
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day  and  note  on  another  Is  valid  if  no  objec- 
tion be  made  at  time  of  tender  because  of  such 
fact— Schroedo'-  vs.  Plssls,  128  Cal.  209,  21S. 
60  Pae.  Rep.  768. 

'((.  TENDBR  UNLi  A  AORBIBinDlfT  COlf- 
TAINING  IXDBPBNDflUfT  PROVISIONS.  — 
When  the  prices  to  be  paid  for  separate  arti- 
cles are  expressly  apportioned  by  contract  to 
several  items,   making  It   severable   contract, 


statement  of  objections  to  quantity  and  quality 
of  one  article  offered  for  delivery,  while  it  may 
be  a  waiver  of  other  objections  for  defect  of 
quality  or  quantity  of  that  particular  article, 
cannot  operate  to  waive  performance  or  offer 
of  performance  of  other  and  independent  pro- 
visions of  agreement,  whereby  other  articles 
are  agreed  to  be  delivered. — Herzog  vs.  Purdy, 
119  Cal.  99.  102,  61  Pac.  Rep.  27. 


§  2077.    BULES  FOR  GONSTBUINO  DESCBIPTION   OF   LANDS.     The  f ol- 

lowing  are  the  rules  for  construing  the  descriptive  part  of  a  eonyeyanee  of  real 
property,  when  the  construction  is  doubtful  and  there  are  no  other  sufficient  eir- 
cumstances  to  determine  it : 

1.  Where  there  are  certain  definite  and  ascertained  partleiilan  in  the  descrip- 
tion, the  addition  of  others  which  are  indefinite,  unkn^^.a,  or  false,  does  not  frus- 
trate the  conveyance,  but  it  is  to  be  construed  by  the  first  mentioned  particulars. 

2.  When  permanent  and  visible  or  ascertained  boundaries  or  monuments  are  in- 
consistent with  the  measurement,  either  of  lines,  angles,  or  surfaces,  the  boundaries 
or  monuments  are  paramount. 

3.  Between  different  measurements  which  are  inconsistent  with  each  other,  that 
of  angles  is  paramount  to  that  of  surfaces,  and  that  of  lines  paramount  to  both. 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the  bonndaiy,  the  rights  of 
the  grantor  to  the  middle  of  the  road  or  the  thread  of  the  stream  are  included 
in  the  conveyance,  except  where  the  road  or  thread  of  the  stream  is  held  under 
another  title. 

5.  When  tide-water  is  the  boundary  the  rights  of  the  grantor  to  ordinary  high- 
water  mark  are  included  in  the  conveyance.  When  a  navigable  lake,  where  there 
is  no  tide,  is  the  boundary,  the  rights  of  the  grantor  to  low-water  mark  are  included 
in  the  conveyance. 

6.  When  the  description  refers  to  a  map,  and  that  reference  is  inconsistent  with 
other  particulars,  it  controls  them  if  it  appear  that  the  parties  acted  with  reference 
to  the  map;  otherwise  the  map  is  subordinate  to  other  definite  and  ascertained 
particulars. 

History:     Enacted  March  11,  1872;    amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  390. 


X.     Id  General. 

1.  Applied,  cited,  construed,  referred,  to. 

2.  Appeal  —  Review    of    conficting    testi- 

mony. 
3-5.  Agreed  boundaries. 
6,7.  Same — Acquiescence    in    line    fixed    by 

coterminous  owner. 
8,9.  Same — Same — During    time    prescribed 
by  statute  of  limitations. 
10,11.  Same— Adjoining  owner,  proof  of  fact 

that  party  is. 
12, 13.  Same  —  Common     vendor,     boundaries 

marked  by,  are  binding. 
14,15.  Same— Dispute  as  basis  for  agreement, 
unnecessary. 
16.  Same — Evidence  in  rebuttal  of  agree- 
ment. 
17,18.  Same— Facts  not  amounting  to  agree- 
ment. 

19.  Same  — Parties    must    be    coterminous 

proprietors. 

20.  Same — Possession  not  adverse,  when. 
21,22.  Same — Practical  location  by  parties. 


23,24.  Same — Same — Loeation   of   street   line. 
25-28.  Same — Subsequent  porehaser  bound  by 
agreement. 

29.  Same — Third  party,  without  notice,  not 

bound  by. 

30.  Same  —  Title     established     by     acqui- 

escence in  boundary. 

31, 32.  Boundaries  of  incorporated  territories. 

33.  Same — County  boundaries. 

34.  Same— Irrigation  district. 

35.  Conflicting  calls  in  a  patent. 

36.  Definitions — Block. 
37,38.  Same — Easterly. 

39.  Same — Map. 
40,41.  Same — North. 

42.  Same — Parallel  lines. 

43.  Same — Plat. 

44.  Same — Shore. 
45,46.  Same — South. 

47.  Same — Southeast. 

48.  Same — Southern. 

49-56.  Evidence    is    admissible    to    show    the 
location  of  call. 
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67. 

58-60. 
61-65. 

66. 
67-69. 
70-73. 

74,  75. 

76-82. 

83. 

84. 

85. 
86. 

87. 

88. 
89. 
90. 

91, 92. 

93-99. 
100, 101. 

102. 

103-107. 

208, 109. 

110-114. 
115. 
116. 

117. 

118. 
119-121. 
122-124. 

125. 

126. 
127-132. 

133. 

134. 

135, 136. 

137. 
138. 

139-143. 

144. 

145. 
146. 
147. 

148. 


Same—Declarations  of  deceased  per- 
sons. 

Same — ^Declarations  of  grantor. 

Same — ^Declarations  and  acts  of  par- 
ties. 

Same — Deposition  of  surveyor. 

Same — Evidence  to  explain  call. 

Same — Same — Attendant  circumstances 
may  be  shown. 

Same — Only  when  instrument  is  un- 
certain. 

Same — Patent  of  United  States  is  con- 
clusive. 

Same — Conflict  between  patent  and  de- 
cree of  confirmation. 

Same  —  Decree  of  confirmation  of  a 
Mexican  grant  is  a  finality. 

Same — Diseno  of  Mexican  grant. 

Same  —  Juridical  possession,  lines  of, 
must  give  way. 

Same — Presumption  that  survey  coin- 
cides with  decree  of  confirmation. 

Same — State  patent  may  be  corrected. 

Fence  maintained  adversely. 

Grants  by  state  —  Uncertainty  con- 
strued against  grantee. 

Same  —  Grants  to  municipal  corpora- 
tions. 

Intention  of  parties  to  be  ascertained. 

Same — Intention  clearly  expressed  by 
deed  controls. 

Same — Facts  subsequent  to  conveyance 
not  to  be  considered. 

Manner  of  description  —  What  sufll- 
cient. 

Description  as  subdivision  of  govern- 
ment  township. 

Same— Descriptive  name  or  number. 

Same — Same — Foreign  name. 

Same — Same — Rancho  made  up  of  sev- 
eral grants  may  acquire  name. 

Same  —  Same  —  Reservation  of  tract, 
may  be  by  name. 

Same  —  Same  —  Sufficient  in  claim  of 
mechanic's  lien. 

Same — Designation  of  government  line 
not  yet  established. 

Same— General  and  particular  descrip- 
tions. 

Same — Grant  of  all  lands  belonging  to 
grantor. 

Same — Occupation   of   grantor. 

Same — Reference  to  other  instrument 
for  description. 

Same — Same — In  decree  of  foreclosure 
of  mortgage. 

Same — Same — Map  referred  to  by  de- 
cree in  partition. 

Same — Same — Reference  must  identify 
other  instrument. 

Meander  lines. 

Same— Control  when  river  bank  cannot 
be  relocated. 

Same — Must  yield  to  shore  line,  when 
in  confiict. 

Middle  of  designated  monument  is 
boundary-line. 

Same — Cone  of  mountain  range. 

Public  land  surveys. 

Same  —  Conflict  between  survey  of 
township  and  of  prior  Mexican  grant. 

Same — Fractional  townships 


149, 150.  Same — Government  township. 
151-153.  Same — Same-^Lines  of,  created  by  sur- 
vey. 
154.  Same — Interior  lines  of  section. 
155, 156.  Same — Judicial  notice  of  system. 

157.  Same — Legal  subdivisions  of  section. 

158.  Same  —  Lines      cross      non  -  navigable 

streams,  ordinarily. 

159, 160.  Same — Parol  testimony  inadmissible  to 
show  township  survey  erroneous. 

161, 162.  Same — ^Re-establishing  lines  and  cor- 
ners of  sections. 

163.  Same — Same— Coincidence   of   lines   of 

township  and  certain  sections. 

164.  Same — Same — ^Division  pro  rata  of  in- 

terior lines,  when  corners  lost. 

165.  Same— Same — Map  referred  to. 

166, 167.  Same  —  Same  —  Field-notes  to  be  fol- 
lowed, when. 

168, 169.  Same  —  Same  —  Lines  most  certainly 
fixed  to  be  taken  as  basis. 

170.  Same — Same— Location   of   half -section 

line. 

171.  Same  —  Same  —  Locating      unsurveyed 

line. 

172, 173.  Same — Same — Nearest   established   cor- 
ner as  basis. 
174.  Same — Same — Points  to  south  not  pre- 
ferred as  basis. 

175-177.  Question  of  law  or  fact. 

178-180.  Relative  value  of  means  of  location. 
181.  Same — Rules  embraced   in   section. 

182-186.  Same — Surrounding    circumstances. 

187,188.  Same — Technical  rules   of  construction. 

189.  Remedy  to  correct  errors  in  description. 

190.  Same  —  Action    to    determine    adverse 

claim. 

191.  Same — Action  to  quiet  title. 

192.  Same — Ejectment    and    trespass. 
193-195.  Remedy  to   determine  disputed   bound- 

196.  River  as  boundary. 

197.  Same— Crossing    affluents   of    boundary 

stream. 

198.  Same^-Measurement  of  distance  along 

river. 

199.  Same — Same — By  opposite   boundary. 

200.  Same  —  Same  —  Meander     or     straight 

line,  according  to  intention. 

201.  Same— Quantity    given,    with    river    as 

base. 
202,  203.. Same — Same — Boundary  opposite  river, 
whether  parallel. 
204.  Same — River  as  base  line  of  angle. 

.  II.     False  Descriptions  Rejected   (Subd.  1). 

205-209.  Addition  of  particulars  which  are  in- 
definite, unknown,  or  false. 
21Q.  Same  —  Call  for  line  of  government 
grant,  as  fixed  by  preliminary  sur- 
vey rejected,  where  final  survey  is 
different. 

211.  Same — Call  for  quantity  rejected  when 

in  conflict  with  definite  boundaries. 

212.  Same  —  Conflict     between     government 

survey  and  stakes  of  placer  miner's 
location  of  quarter  section  —  Former 
controls. 

213.  Same  —  Courses   reVcted,   if  erroneous, 

and  flescription  otherwise. 

214.  Same — False  c^lls  may  be  rejected  and 

a  line  supplio.l  bv  irrtendment  in  de- 
scription of  bouudnries  of  a  munici- 
pal corporation. 
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)■       215.  Same — False  description  in  a  tax-deed 

or  assessment-roll  may  be  rejected. 
216-21P.  Same— Effect    of    should    be    given,    if 
practicable,  to  every  part  of  the  de- 
scription. 
219.  Same — Inapplicable    terms    of    descrip- 
tion rejected. 
220,221.  Same — Indefinite    description    rejected. 
222-224.  Same— Insertion  of  wrong  legal  subdi- 
vision of  government  section. 
225.  Same — Location   in   larger   tract,   when 

erroneous,  rejected. 
^26.  Same  —  Pre-omption   claim,    description 

as,  rejected  when  erroneous. 
827.  Same  —  Particular    description,    if    un- 
certain, yields  to  general  description. 
228,229.  Same — Same— When    used   in   sense   of 
reiteration,  and   not  restriction. 

Ill      Monuments    Paramount    to    Measurements 

(Subd.   2). 

230,231.  Aipbiguo  is  call   for   monument — Meas- 
urements   considered    in    determining. 
232.  Conflict       between       monuments       and 
courses— Considered  as  conflict  in  evi- 
dence, when. 
233-243.  Courses    and    distances    controlled    by 
^  visible  local  objects. 

244.  Same — Applicable  to  decree  confirming 
^  Mexican  grant. 

245.  ^ame  —  Applicable    to    United    States 

patents. 

246.  Same— Designation  of  latitude. 

247.  Same — Distance. 

248.  Same  —  Field-notes     cannot     overcome 

monuments. 

249.  Same— Parallel  line,  call  for,  yields  to 

call  for  monuments. 

250.  Same — Partition  survey. 

251-253.  Same— Quantity   of   land    expressed   in 
acres. 
254.  Courses    prevail    where    no    monuments 
called  for. 

2.'55-257.  Exception  to  general  rule. 

258,259.  Same  —  Courses    prevail    where    monu- 
ments lost. 

260.  Same — Monuments  called   for  never  in 

place. 

261.  Same — Where   call   for   monuments   re- 

sults in  confusion. 
262,263.  Initial  point  and  succeeding  calls,  con- 
flict between. 

264.  Same — Intermediate  monuments. 

265.  Same— Same— Will  not  always  control. 

266.  Monuments  need  not  have  been  seen  by 

parties. 

267.  Monuments  not  called  for  in  deed  are 

not  to  be  considered. 
268-270.  Visible    monuments— Boundary-line    of 

another  tract. 
271,272.  Same — Same— True  or  supposed  bound- 
ary. .  . 

273.  Same  —  Discovery     shaft     on     mining 

claim. 

274.  Same — House. 

275.  Same — Marsh. 
276,277.  Same— Mountain. 
278,279.  Same— Boad  or  street. 

280-282.  Same — Seashore. 

283.  Same  —  Section   comer  of  government 

survey. 

284.  Same — Slough. 


285.  Same — Stake   called   for   id   the  state- 

ment of  the  courses  and  distances  is 
a  monument. 

IV.  Angles,  Lines,  and  Surfaces  (Subd.  3). 

286.  Courses    and    distances    paramount    to 

form. 

287.  Form,  quantity,  and  one  boundary-line 

given. 

288.  Line   between   monuments   presumed   to 

be  straight. 

289.  ''Northwesterly"  less  definite  than  ealJ 

for  right  angle. 
290,291.  Quantity  of  itself  is  no  description. 

292.  Quantity  and   three   of  four   necessary  * 
boundaries  given. 
293-296.  Quantity    considered    when    boundaries 
doubtful. 

297.  Quantity    expressed    will    not    exclude 

accretion. 

298.  Unsurveyed  line. 

V.  To   Middle   of   Road,   or   Stream   not   Nav- 

igable <Subd.  4). 

299-302.  Roads  or  stmeCs. 

303,  304.  Same — Deed  describing  land  as  bound- 
ed   "by,''   '*upon,"   or   **along"    a 
street. 
305.  Same — Roadway   not   part   of   quantity 
called  for  by  deed. 

306-308.  Same — Side-line  is  boundary   when  ex- 
pressly called  for. 

309.  Streams  not  navigable. 

310.  Same — Shore  of  river.  *^ 

VI.  Tide- Water  (Subd.  5). 

311.  Boundary  shifts  with  tide-line. 
312, 313.  Extends  to  ordinary  high-water  mark. 

314.  Same  —  Extraordinary    high    tide,    by 

civil  law.  ,    ^ 

315.  Mexican  grants  bordering  on  sea.  \ 

316.  Navigable  streams. 

317.  Same — Courts    take   judicial    notice   of 

the  navigability  of  rivers. 
'318,319.  Same — Conveyance  carries   to   ordinary 
high-water  mark. 

320.  Same — Conveyance    extends    to    thread 

of  stream,  when. 

321.  Same  —  Island,    connected    with    main- 

land at  low  tide,  does  not  pass. 

322.  Same — Presumption  as  to  navigability, 

on  appeal. 

VII.  Maps  (Subd.  6).  ; 

323.  Block-books  in  assessor's  office.  \ 

324.  Construction. 

325.  Controls   call   for   form   and   uncertain 

monuments. 

326.  Controls  call  for  metes  and  bounds  and 

courses  and  distances. 
327, 328.  Controls   reference  to  latitude. 

329.  Diagram,  map  used  as,  is  not  evidence 

of^  boundary. 

330.  Graduated  scale  may  be  applied  to  map 

to  determine  distances. 
331-335.  Identification  of  map. 

336.  Map  of  survey  of  adjoining  lot  admis'  i 

sible,   when. 

337.  Map  implies  previous  survey. 
338-343.  Map  referred  to  considered  as  part  of 

grant. 
344.  Same — Deed    and    map    together   must 
contain  certain  description. 
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345.  Same — ^Marginal  notes  on  map  are  in- 
cluded. 
346,347.  Same — Objects  appearing  upon,  are  in- 
cluded, as  monuments. 
348,349.  Same  —  Begarded    as    photograph    of 

land. 
350, 351.  Same— Township  map,  reference  to  in- 
cludes survey  and  monuments. 
352.  Official  map  of  town. 
353, 354.  Original  map  may  be  used,  rather  tlian 
record  of  map. 
355.  Part  of  map,  if  material,  admissible  as 
evidence. 
356-360.  Recorded  maps. 
361, 362.  Secondary  evidence  of  lost  map. 

363.  Swamp  -  lands  —  Descriptive    notfp    on 

township  plat  as  test  of  character. 
864.  Subsequent  maps  and  surveys,  effect  of. 

Vni.     Surveys  and  Field-Notes  (Subd.  6). 

365.  Authority  of  surveyor  of  public  grant 
must  be  shown. 

366,  367.  Boundaries  fixed  by  survey — Not  affect- 
ed   by   subsequent   surveys. 

368,369.  Field-notes. 

370.  Same — Certified  copy  of  field-notes  of 

government  survey  as  evidence. 

371.  Same— Conflict  between  field-notes  and 

map. 
872.  Inaccuracy  of  early  surreys  in  Califor- 
nia. 

373.  Presumption  that  map  correctly  repre- 

sents durvey,  when. 

374.  Private  survey  is  no  legal  evidence  of 

facts  it  purports  to  contain. 
375,  376.  Reference  to  specific  survey  controls. 
377-379.  Survey     paramount     to     map  —  When 
stakes  can  be  found. 
380.  Survey  of  Mexican   grant — Paramount 
to  decree  of  confirmation. 

I.     IK  GENERAL. 

1.  APFLIBD,  CITED,  CONSTRUED,  RE- 
FERRED TO,  etc..  In:  Wheeler  vs.  Bolton,  66 
Cal.  83,  86,  4  Pac.  Rep.  981  (subd.  1  cited); 
Weyl  vs.  Sonoma  V.  R.  Co.,  69  Cal.  202,  206, 
10  Pac.  Rep.  510  (subds.  4  and  6  cited);  Free- 
man V8.  Bellegarde,  108  Cal.  179,  184,  185,  41 
Pac  Rep.  289  (cited);  Dutra  vs.  Pereira,  186 
Cal.  820,  321,  67  Pac.  Rep.  281  (applied);  Miller 
vs.  Qrunsky,  141  Cal.  441,  447,  460,  462,  66  Pac 
Rep.  868,  76  Id.  48  (subds.  1,  2.  6  construed); 
Galbraith  vs.  Shasta  I.  Co.,  143  Cal.  94,  96,  76 
Pac.  Rep.  901  (subd.  2  applied);  Kimball  vs. 
McKee  (Cal.  July  12,  1906),  86  Pac.  Rep.  1089 
(applied). 

Am  to  asreeaient  to  compensate  for  errors  In 
descrlptlOB,  see  KBRR*S  CYC.  CiV.  CODE 
§  1690. 

As  to  aneleat  bomidartesy  see  note  22  Am. 
St.   Rep.  85. 

As  to  ehanse  of  boundary  by  svdden  avb« 
mersenee  of  land,  see  note  by  H.  P.  Farnham, 
38  U  R.  A.  860. 

As  to  duty  of  cotermlnons  owners  to  naln- 
tain  monnuients  and  fences,  see  KERR'S  CYC« 
CIV.  CODE  fi  841  and  note. 

As  to  fraud  In  expression  of  opinion  aa  to 
boundary,  see  note  by  H.  P.  Farnham,  36  L. 
R.  A.  419. 

As  to  interpretation  of  srants,  see  KEBR^ 
CYC.  CIV.  CODE  SI  1066-1072  and  notes. 
C.  C.  p.— 161 


As  to  Judicial  notice  of  localities  and  bound- 
aries, see  monoflrfaphic  note  82  Am.  St.  Rep. 
439-447. 

As  to  presumption  concerning  boundaries, 
see  ante  8  1963  and  note. 

As  to  rivers  and  lakes  as  state  boundaries, 
see  note  by  B.  A.  Rich,  15  L.  R.  A.  187-189; 
brief  29  L.  R.  A.  390. 

As  to  runnins  side-lines  of  water  lots,  see 
note    23   Am.    Dec.    636. 

As  to  trees  on  boundary-line,  property  rights 
in,  see  note  82  Am.  Dec  330;  note  by  Irwin 
Taylor,  21  L.  R.  A.  729;  brief  29  L.  R.  A.  583. 

As  to  validity  of  statute  to  provide  for  ea- 
tablishuent  of  boundaries,  see  brief  33  li.  R. 
A.  432. 

a.  APPEAIj— Review  of  conHlctini;  testi- 
mony.—Where  course  of  boundary-line  is  de- 
termined on  substantially  conflicting  evidence, 
finding  of  trial  court  will  not  be  reviewed  on 
appeal.— Taylor  vs.  McConlgrle.  120  Cal.  123, 
126,  62  Pac.  Rep.  169.  See  Peters  vs.  Qracia. 
110  Cal.  89,  92,  93,  42  Pac.  Rep.  466. 

5.  AGREED  BOUNDARIES.— An  agreement 
between  parties  owniner  adjoining  tracts  of 
land  that  a  fence  shall  be  erected  upon  a 
certain  line  and  shall  constitute  the  boundary- 
line  between  their  lands  will,  if  the  fence  be 
erected,  establish  the  line  between  the  parties. 
— Moyl  vs.  Connolly,  50  Cal.  295,  297;  Beaudry 
vs.  Doyle,  68  Cal.  106,  108.  8  Pac.  Rep.  694; 
Silvarer  vs.  Hansen,  77  Cal.  679.  586,  20  Pac. 
Rep.  136. 

4.  If  there  is  any  uncertainty  in  calls  of  a 
deed — that  is.  if  either  one  of  two  or  more 
objects  will  answer  call  so  that  line  will  run 
in  two  or  more  positions  and  still  harmonize 
with  the  other  calls  of  the  deed — the  parties 
to  deed  may  adopt  either  line,  and  when  one  .( 
is  thus  established  it  concludes  both  parties. 
They  are  presumed  to  understand  description 
of  land  conveyed  and  their  acts  in  locating 
lines  in  such  case  are  evidence  that  lines 
established  by  them  are  correct. — ^Hastingrs  vs. 
Stark,  36  Cal.   122,   126. 

6.  Where  it  is  proved  that  line  has  been 
agreed  upon  either  expressly  or  by  long  acqui- 
escence, as  dividing-line  between  two  tracts  of 
land,  the  courts  will  not  disturb  that  line. — 
Truett  vs.  Adams,  66  Cal.  218,  223,  6  Pac.  Rep. 
96;  Helm  vs.  Wilson,  76  CaL  476,  486,  18  Pac. 
Rep.    604. 

As  to  agreed  boundary-line,  see  KBRR'9 
CYC.  CIV.  CODE  8  841  and  note  pars.  8-6. 

As  to  arbitration  of  boundaries,  see  ante 
f  1281  and  note. 

As  to  boundaries  establisbed  by  affreenent 
or  ae«uiescence,  see  notes  13  Am.  Dec.  224;  27 
Am.  Dec.  121,  122;  69  Am.  Dec.  711-713;  27  Am. 
Rep.  239-244;  22  Am.  St.  Rep.  85;  102  Am.  St. 
Rep.  246;  3  L.  R.  A.  (N.  a)  806;  note  by  Robert 
Desty,  1  li.  R.  A.  214. 

As  to  establishment  of  boundary  by  estoppel, 
see  note  by  Robert  Desty,  1  I*  R.  A.  622. 

0.  Acquiescence  In  line  flxed  by  eotenninous 
owner. — Where  fence  has  been  built  as  divid- 
ing-line between  adjoining  lots,  and  such  line 
has  been  acquiesced  in  by  coterminous  owners 
for  period  of  fifteen  years  or  more,  owners  are 
•stopped    from    controverting    correctness    of 
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location.— Columbet   vs.    Pa<jheco,    48    Cal.    S95, 

997. 

See  par.  6  this  note. 

7.  It  has  been  held  that  even  without  any 
agreement  more  than  Is  Implied  from  their 
acts,  if  two  persons  trace  their  dlvldlngr-llne, 
and  both  recognize  It  as  such,  and  one  goes 
forward  with  knowledge  and  acquiescence  of 
other  and  makes  valuable  improvements,  so 
valuable  as  to  work  great  injury  to  party 
making  them  If  line  be  disturbed,  the  other 
will  be  estopped  from  afterward  alleging  such 
mistake  as  would  deprive  builder  of  his  im- 
provements, and  especially  If  party  seeking  to 
disturb  line  knew  at  time  improvements 
were  made  all  that  he  subsequently  learned,  or 
If  he  had  means  of  knowledge.— Helm  vs.  Wil- 
son. 76  Cal.  476.  486.  18  Pac.  Rep.  604. 

8.  Same — During  time  prescribed  by  atatnte 
of  llmltatloiis. — When  owners  of  land  have 
acquiesced  for  considerable  time  in  location  of 
division  line  between  their  lands,  although  It 
may  not  be  true  line  according  to  calls  of 
their  deeds,  they  are  thereafter  precluded  from 
showing  that  It  is  not  true  line.  Better  opin- 
ion is  that  considerable  time  mentioned  in 
cases  must  at  least  equal  length  of  time  pre- 
scribed by  statute  of  limitations  to  bar  right 
of  entry.— Sneed  vs.  Osborn,  26  CaL  619,  624. 

See  pars.  20,  89  this  nota 

9.  When  parties,  by  running  and  marking 
line  upon  land,  Identify  call  which  from  lan- 
guage of  deed  is  left  In  uncertainty,  acquies- 
cence for  term  of  live  years  in  line  thus 
established  will  add  nothing  to  conclusiveness 
of  location  of  line;  but  such  acquiescence 
would  probably  be  requisite  in  order  to  give 
validity  to  line  not  located  according  to  calls 
of  deed.— Hastings  vs.   Stark,  36  Cal.   122.  127. 

10.  Adjoining  owner,  proof  of  fnet  that 
party  la. — For  purpose  of  showing  that  one  in 
possession  of  lands  is  an  adjoining  owner 
within  meaning  of  authorities  on  questions  of 
agreed  boundary-lines,  contract  of  purchase 
whereby  he  acquired  his  claim  of  title  from 
one  whose  title  was  presumptively  good  is  ad- 
missible for  purpose  of  showing  extent  and 
nature  of  his  claim,  together  with  his  posses- 
sion and  acts  thereunder.— SUvarer  vs.  Hansen. 
77  CaL   679.  686,   20  Paa  Rep.   186. 

11.  In  an  action  between  adjoining  land- 
owners concerning  a  disputed  boundary-line, 
where  defendant  acquired  his  interest  under 
contract  from  common  grantor  at  date  subse- 
quent to  conveyance  to  plaintiff,  such  contract 
is  admissible  for  purpose  of  showing  defend- 
ant's relation  to  land  and  to  adjacent  owner, 
in  a  case  where,  after  going  Into  po8se8si<m 
of  such  land,  defendant  had  in  co-operation 
with  plaintiff  built  fence  upon  supposed  bound- 
ary-line. It  is  not  inadmissible  on  ground 
that  plaintiff  Is  not  in  privity  with  It.— Helm 
vs.  Wilson,  76  Cal.  476,  484,  486,  18  Pac.  Rep. 
604. 

IS.  CommoB  ▼endor,  bonndarlea  marked  by, 
are  binding.— Where  owner  of  adjoining  lands 
Improves  them  by  erection  of  houses,  bulk- 
heads, and  fences,  making  each  ready  for 
occupancy,  and  sells  them,  putting  purchasers 
In  possession'  of  respective   lots   Just  as   they 


are  Inclosed  and  Improved,  and  no  survey  Is 
made  at  time  of  sale  nor  are  boundaries 
marked  upon  ground  otherwise  than  by  Im- 
provements, lines  designated  by  improvements 
(they  being  monuments  fixed  by  owner  to 
mark  his  original  survey)  control  distances 
and  fix  actual  locating  upon  ground. — Bullard 
vs.  Kempff.  119  Cal.  9,  14.  60  Pac.  Rep.  780. 

13.  In  an  action  between  adjoining  lot  own- 
ers to  quiet  title  to  strip  along  disputed 
boundary  between  their  lots,  there  was  diffi- 
culty in  ascertaining  true  location  by  courses 
and  distances,  resulting  from  uncertainty  as 
to  corner  of  certain  streets  with  relation  to 
which  both  descriptions  were  given.  Both 
partes  had  purchased  from  common  vendor. 
Plaintiff  first  purchased  from  common  vendor 
and  was  placed  in  possession  by  latter,  lot 
being  inclosed  by  fence,  and  vendor  aftt:r- 
wards  permitted  plaintiff  to  retain  possef^slm 
up  to  line  of  such  fence.  In  defendant's  deed, 
besides  courses  and  distances  given  in  refer- 
ence to  such  uncertain  corner,  lot  was  further 
described  with  reference  to  "the  northerly  line 
of  Halstead  lot,"  latter  being  one  conveyed 
to  plaintiff.  It  was  held  that  Halstead  lot 
must  be  considered  as  monument  which  would 
govern  as  against  distance  call,  and  that  Hal- 
stead lot  was  land  Inclosed  at  time  possession 
was  given  to  plaintiff  under  his  purchase.^ 
Powers  vs.  Bank  of  Orovllle.  136  Cal.  486,  4S9. 
69  Pac  Rep.  151. 

14.  DlHpute  as  bnaln  for  agreement,  unnec* 
esaary. — It  is  not  necessary  that  there  shall  be 
an  actual  dispute  as  basis  for  an  agrecl 
boundary-line. — Sllvarer  vs.  Hansen,  77  Cal. 
679,  686,   587,   20   Pac.  Rep.   136. 

15.  An  instruction  as  to  agreed  boundaries 
is  erroneous  which  in  effect  tells  Jury  that  no 
agreement  between  coterminous  owners  .is  ;o 
their  boundary-line  is  binding  unless  there  has 
been  dispute  as  to  true  line.  If  this  should  ba 
sound  law.  then  it  must  follow  that  in  every 
case  where  line  is  uncertain,  though  both  par- 
ties agree  as  to  where  the  line  is,  and  erect 
thereon  division  fence  and  acquiesce  in  that 
line  for  long  time,  still  when  true  line  is  dis- 
covered agreement  and  acquiescence  will  count 
for  nothing,  and  true  line  may  be  Insisted 
upon.  The  dispute  is  false  quantity. — Helm  va 
Wilson.  76  Cal.   476,  485,  18  Pac.  Rep.  604. 

1^     Bvldence    In    rebuttal    of    agreement.— 

Evidence  of  acts  and  declarations  of  owners 
of  one  of  adjoining  tracts  of  land  are  admissible 
for  purpose  of  rebutting  evidence  tending  to 
phow  that  they  had  acquiesced  in  an  erroneous 
location  of  coterminous  boundary-line,  at  line 
upon  which  adjoining  owner  had  built  a  fence, 
for  period  so  long  as  to  estop  them  from  ques- 
tioning it. — Sneed  vs.  Woodward,  30  Cal.  430. 
434. 

17.  Faeta  not  amovntlng  to  agreement. — 
Where  evidence  In  relation  to  an  alleged 
agreed  boundary  showed  that  it  was  fence 
built  by  one  of  coterminous  owners,  but  at 
time  of  building  thereof  other  owner  had  di- 
rected his  agent  In  charge  of  land  "to  let 
Spreckels  build  a  fence  wherever  he  desires 
to  build  it":  and  there  was  no  evidence  ot 
definite  agreement  that  it  should  be  regardel 
as   boundary-line,   It   was   held   that  such  evi- 
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dence  failed  to  ahow  that  site  of  fence  was 
fixed  and  acrreed  upon  as  boundary-line  be- 
tween two  tracts  of  land.— White  vs.  Spreckels, 
75  Cal.  610.  616,  17  Pac.  Rep,  716. 

18.  For  facta  held  not  to  prore  establish- 
ment of  conventional  division  line  by  erection 
of  fence,  see  O'Hara  vs.  O'Brien,  107  CaL  309, 
Slf.  40  Pac.  Rep.  42t. 

IS.     Parties    must    be    esteraUaiMW    proprte- 

tttrs.— Where  description  in  ffrant  is  uncertain, 

I   grantor    and    grantee    may    locate    land    and 

I   establish    boundary-lines    between    tract    oon- 

I   veyed  and  remaining  lands  of  ffrantor.     This 

I    may    be    done    by    them    while    grantor    owns 

adjoining   land,   and   lines   thus   fixed   will   be 

regarded     as     division     lines     established     by 

agrreement  of  coterminous  proprietors.     To  be 

effectual    for    that   purpose    it    must   be    done 

while  parties  own  lands  on  both  aides  of  line 

they    thus   locate. — Sneed   vs.    Osborn,    26   Cal. 

§19.  924. 

90.  Possession  not  adverse,  when. — Where  It 
is  agreed  between  owners  of  adjoining  lands 
that  fence  and  ditch  which  are  located  along 
their  boundary-line  is  not  true  location  and 
that  survey  is  to  be  made  subsequently  by 
which  to  fix  true  line,  possession  by  one  of 
owners  of  lapd  of  adjoining  owner  which  has 
been  thrown  on  his  side  of  fence  is  not  ad- 
verse, and  statute  of  limitations  does  not  run 
against  true  owner. — Peters  vs.  Oracia,  110  Cal. 
89,  98.  94,  42  Pac.  Rep.  466. 

See  pars.  8.  89,  this  note. 

As  to  possession,  whetlier  ndTemcy  ^^en 
taken  and  held  throng^  IgncMrnnce  or  mlstaks 
of  tme  bonndnry-llne,  see  notes  62  Am.  Deo. 
627-529;  24  Am.  St.  Rep.  888-890;  note  by  H.  P. 
Farnham.   21   Li.  R.   A.   829-884. 

21.  Praetleal  location  by  parties. — ^The  con- 
struction placed  upon  description  as  evidenced 
by  acts  and  conduct  of  grantor  and  his 
grantees,  and  the  manner  in  which  such  par- 
ties exercised  their  respective  rights  under 
their  deeds  for  long  period  of  time  with  rela- 
tion to  given  boundary-line.  Is  entitled  to  con- 
sideration in  determining  proper  location  of 
such  line.— Truett  vs.  Adams,  66  Cal.  218.  222, 
6  Pac.  Rep.  96. 

See  Fratt  vs.  Woodward,   32  Cal.  219,  227. 

22.  A  deed  conveyed  land  described  as  con- 
taining "from  east  to  west  865  varas.  and  from 
north  to  south  294  varas,  situate  to  the  north 
of  my  principal  residence  and  habitation; 
which  land  that  I  cede  I  sell  and  convey  with 
the  right,  title,  and  interest,  claim  or  demand 
that  I  have  in  and  to  all  that  tract  of  land 
known   by   the   name   of  Paso   de   Bertolo   and 

I  San  Rafael,"  etc.  Successors  of  grantee  sub- 
sequently claimed  entire  rancho  under  such 
conveyance,  but  as  evidence  showed  that  at 
date  of  the  deed  grantee  was  living  on  land 
described  by  varas.  and  that  deed  was  made  in 
pursuance  of  verbal  agreement  for  conveyance 
of  that  tract  only;  that  after  receiving  deed 
she  Inclosed  tract  of  866  varas  by  294  varas. 
claiming  it  to  be  the  only  land  conveyed  to 
her;  and  that  subsequently  grantor,  with 
knowledge  of  grantee,  had  tract  surveyed, 
claiming  it  to  be  the  only  land  conveyed  by 
deed,  and  that  grantor  had  subsequently  resl- 
<ied  on   rancho,  cultivating  and  herding  stock 


upon  it  without  interruption  until  time  of 
commencement  of  action,  it  was  held  that  In 
light  of  such  circumstances  and  construction 
which  had  been  put  upon  deed  by  parties  them- 
selves, deed  muat  be  regarded  as  conveying 
only  the  tract  865  varas  by  294  years  in  ex- 
tent—Pico vs.  Coleman.  47  Cal.  65,  67. 


i 


as.  Same — Location  of  street  line. — Tract  of 
land  was  described  in  deed  as  being  located  on 
line  of  street  which,  at  time  of  conveyance, 
had  not  been  established,  but  which  was  there- 
after practically  established,  and  built  upon 
by  abutting  owners  and  their  tenants,  and  was 
accepted,  and  recognized  and  used  by  'city 
authorities  and  public.  For  purpose  of  deter- 
mining boundaries  of  block  described,  it  was 
held  that  this  practical  location  of  street 
might  be  considered  as  street  referred  to  in 
description.— Pasme  vs.  English,  101  Cal,  10. 14. 
86  Pao.  Rep.  848. 

24.  In  an  action  between  city  of  Los  An- 
geles and  owners  of  property  along  Fourth 
Street  to  determine  boundaries  of  said  street, 
question  of  fact  to  be  decided,  so  far  as  appel- 
lant's rights  were  concerned,  was  as  to  exact 
location  of  south  boundary  according  to  Ord's 
Survey,  which  was  conceded  to  be  the  original 
and  official  survey  of  city  of  Lk>s  Angeles.  All 
the  monuments  of  survey  were  lost  and  no 
attempt  was  made  to  establish  their  location 
either  by  reputation,  declaration  of  deceased 
persons,  or  by  testimony  of  witnesses  having 
knowledge  of  such  location,  and  survey  was 
inaccurate  and  map  could  not  locate  itself  on 
the  ground.  Evidence  was  introduced  tending 
to  show  that  those  under  whom  defendants 
claimed  title  acquired  same  by  deed  from  City 
of  Los  Angeles  in  1855.  and  that  appellant's 
predecessor  in  interest  has  erected  fence  along 
Fourth  Street  on  the  line  subsequently  and  at 
time  of  trial  occupied  by  northerly  line  of  ap- 
pellant's building  on  the  southeast  corner  of 
Spring  and  Fourth  streets;  that  said  fence  was 
removed  In  the  year  1888,  when  said  bulldins 
was  erected;  that  said  Fourth  Street  was  paved 
and  a  sidewalk  built  to  line  occupied  by  such 
building,  and  owners  of  such  property  paid 
their  proportion  of  said  assessment  for  said 
paving  up  to  said  line;  that  up  to  1897  all  im- 
provements on  south  side  of  Fourth  Street, 
between  Spring  and  Main  streets,  were  on  line 
occupied  by  defendant's  building,  and  had  oc- 
cupied that  line  for  at  least  twenty-five  years 
prior  thereto.  This  was  competent  evidence, 
and  being  best  evidence  offered,  court  would 
have  been  warranted  In  finding,  on  such  evi- 
dence, that  line  was  where  Indicated  on  ground 
by  fence  and  other  improvements.  Such  evi- 
dence was  held  to  be  better  than  surveys  of 
engineers  who  attempted  to  -locate  boundaries 
of  such  street  by  selecting  most  uniform  street 
in  oldest  part  of  city,  and,  assuming  that  one 
boundary  of  that  street  was  on  Ord  Survey, 
attempted  to  locate  other  streets  of  city  by 
first  measuring  distance  required  by  Ord  map 
and  then  adding  to  or  si/btractlng  from  such 
distance,  as  map  required,  to  leave  all  streets 
of  uniform  width  of  sixty  feet  and  require 
removal  of  as  few  buildings  as  may  be.  Such 
method  of  location  would  be  Improper  both  for 
reason  that  their  measurements  on  ground  dis- 
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regrarded  Ord  map,  and  also  that,  even  If 
measurements  had  followed  Ord  map,  latter 
was  shown  to  be  incorrect. — Hellman  vs.  Los 
Angeles,  126  Cal.  383,  386,  387,  58  Pac.  Rep.  10. 

25.  SabHeqaeiit  purchaser  bound  by  agree- 
ment.— A  person  purchasing  from  one  of  two 
adjoining:  landowners  with  notice  that  two 
owners  had  agreed  upon  certain  line  whereon 
they  had  built  a  fence  as  boundary-line  be- 
tween their  respective  lands,  actual  boundary 
being  uncertain  and  Indefinite,  is  bound  by 
such  agreement  and  can  claim  only  to  such 
fence.— Silvarer  vs.  Hansen,  77  Cal.  579,  20 
Pac.  Rep.  136. 

26.  One  purchasing  from  either  of-  co- 
terminous parties  who  have  agreed  upon 
boundary-line  between  their  lands  is  bound 
thereby,  although  at  the  time  of  the  purchase 
lie  has  no  notice  of  agreement  except  existence 
of  fence  and  other  party's  possession  up  to 
line  of  fence.— Moyle  vs.  Connolly,  50  Cal.  295, 
297. 

27.  Where  cotermlnus  proprietors  of  land 
in  good  faith  agree  upon  and  fix  and  establish 
boundary-line  between  their  respective  tracts 
of  land,  in  which  they  acquiesce,  and  under 
which  they  occupy  for  period  of  time  longer 
than  that  proscribed  by  statute  of  limitations, 
rights  of  subsequent  grantee  of  any  one  of  the 
I)arties,  who  acquires  title  to  land  as  bounded 
by  fence,  cannot  be  called  Into  question  by  the 
other.— Cooper  vs.  Vlerra,  69  Cal.  282,  283; 
White  vs.  Spreckels,  7B  Cal.  610.  616,  17  Pac. 
Rep.  715;  Helm  vs.  Wilson,  76  Cal.  476,  485,  18 
Pac.   Rep.   604. 

28.  Vendor  places  vendee  In  possession  of 
property  intended  to  be  conveyed  by  deed,  and 
points  out  to  him  the  bqundarles  as  marked  by 
fences,  walls,  etc.,  vendee  will  acquire  an 
equitable  title  to  property  thus  delivered  to 
him,  although  deed  in  fact  describes  adjoining 
property.  Possession  of  vendee  is  sufllcient 
notice  to  subsequent  purchasers  from  vendor 
of  title  held  by  vendee,  to  protect  such  title.— 
Lestrade  vs.   Barth,   19  Cal.   660,   672. 

20.  Third  party»  without  notiee,  not  bonnil 
by. — If  the  owner  of  body  of  land  conveys 
tract  a  mile  square  to  one  purchaser  by  deed 
In  which  description  of  boundaries  are  so  un- 
certain that  they  cannot  be  determined  pre- 
cisely, and  thereafter  sells  similar  quantity  of 
land  adjoining  former  on  the  south,  an  agree- 
ment thereafter  made  between  vendor  and  first 
purchaser  fixing  boundary  of  land  described  In 
first  deed  will  not  be  binding  upon  second 
if  he  did  not  know  of  such  asfree- 
acquiesced  therein;  nor  will  he  bo 
acts  of  the  grantor  in  afterwards 
other  persons  tracts  of  land  adjoln- 
Insc  such  two  tracts  in  accordance  with  survev 
made  at  time  of  such  agreement.— Sneed  vs. 
tVoodward,   30  Cal.   430,   434. 

80.     Title     e«tablf»hefl     by     aeqnteHcenoe     In 

boi;iidary.— A  party  holding  land  dependent  on 
division  line  establi«'hod  between  contiguous 
owner.s  by  their  acquie.scenrc  for  space  of 
time  equal  to  time  prescribed  by  statute  of 
limititions  as  bar  to  action  for  possession  of 
rcr.l  property,  holds  it  by  leccal  title  and  not  by 
equitable,  nor  does  such  title  accrue  by  estop- 


purchaser 
ment  nor 
bound  by 
selling  to 


pel.  'Division  line,  when  thus  established,  at- 
taches Itself  to  deeds  of  respective  parties  and 
simply  defines,  not  adds  to,  lands  described  in 
each  deed,  in  accordance  with  understanding 
of  parties  who  are  presumed  to  know  best 
their  lands,  and  If  by  mistake  of  parties  one 
deed  Is  in  that  manner  made  to  include  more 
than  calls  of  deed  would  actually  require, 
grantee  of  deed  holds  excess  by  same  tenure 
that  he  holds^  main  body  for  his  lands. — Sneed 
vs.  Osborn.  25  Cal.  619.  630,  631. 

31.  •  BOUNDARIES  OF  INCORPORATED 
TERRITORIES.- The  same  construction  that  Is 
given  to  grants  is  given  to  statutes  which  pre- 
scribe boundaries  of  Incorporated  territories. 
It  has  even  been  held  that  more  liberal  rule 
should  be  applied. — Central  Irr.  Dist.  vs.  De 
Lappe,  79  Cal.  351,  355.  21  Pac.  Rep.  825. 

32.  Boundaries  of  municipal  corporation  are 
not  to  be  construed  with  any  more  strlctnesa 
that  is  required  In  case  of  private  grant. — 
In  matter  of  Madera  Irr.  DIst.,  92  Cal.  296,  330, 
27  Am.  St.  Rep.  106,  28  Pac.  Rep.  272,  675,  14 
L.  R.  A.  755. 

S3.  County  houndarles. — The  act  of  Febru- 
ary 13,  1868,  establishing  permanent  bounda- 
ries between  counties  of  Stanislaus  and  Merced, 
was  operative  to  establish  the  boundary  as 
Indicated  at  once  upon  its  passage,  and  was 
not  dependent  upon  surveys  therein  directed 
to  be  made  by  county  surveyor.  The  surveys 
were  Intended  to  mark  line  which  had  been 
established  by  legislature. — People  vs.  Hender- 
son. 40  Cal.  29.  32.  33. 

As  to  provisions  for  establishing  onsettled 
or  Inadequately  marked  boundaries  of  counties, 
see  KERR'S  CYC.  POL.  CODE  §  3969  et  seq.  and 
notes. 

34.  Irrigation  district. — A  description  by 
metes  and  bounds  which  would  be  suflflcien^  in 
an  ordinary  deed  is  sufllcient  In  petition  for 
organization  of  an  Irrigation  district  and  In 
the  order  establishing  the  same. — Central  Irr. 
Dist.  vs.  De  Lappe,  79  Cal.  351.  355,  356.  21 
Pac.  Rep.  825. 

36.     CONFMCTING   CALLS    IN   PATENT  are 

to  be  reconciled  upon  same  principle  arid  upon 
same  rules  that  govern  other  deeds  and  con- 
veyances. A  paten't  Is  no  doubt  conclusive  be- 
tween parties  and  their  privies  against  any 
collateral  attack,  but  before  It  concludes  any- 
thing it  must  be  construed  and  Its  meaning 
determined. — Miller  vs.'  Grunsky,  111  Cal.  441, 
449.  66  Pac.  Rep.  858  this  note. 

See  pars.  90-92  this  note.  75  Id.  48, 
As  to  conclusiveness  of  patent,  see  pars.  76' 
81  this  note. 

39.  DEFINITIONS— RIock.— One  of  defini- 
tions of  word  "Block"  given  by  Webster  is: 
"A  square  or  portion  of  the  city  Inclosed  by 
streets  either  occupied  by  buildings  or  com- 
posed of  vacant  lots." — Fraser  vs.  Ott,  95  Cal. 
661,  666.  30  Pac.  Rep.  793. 

ST.  Easterly. — Term  "easterly"  in  a  deed 
means  due  east,  when  not  controlled  by  monu- 
ments.—Bosworth  vs.  Danzien.  25  Cal.  296.  298. 

38.  The  word  "easterly"  when  usfd  alone 
would  he  construed  to  mean  "due  east."  but 
that  is  a  rule  of  nereaslty  growing  out  of  In- 
deflnltene.«»8  of  term  and  has  no  application 
where    other    words    are    used    for    purpose    of 
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qualifying  Us  meanlnfif.  "Where  such  is  case 
instead  of  meaning  "due  east,"  it  means  pre- 
cisely what  qualifying  word  makes  it  mean. — 
Fratt  vs.  Woodward,  32  Cal.  219,  227»  228. 

89.  Map  is  but  transcript  of  region  which 
It  portrays,  narrowed  in  compass  so  as  to  facil- 
itate an  understanding  of  original.  It  may  be 
said  to  be  abstract  of  original.— Banker  vs. 
Caldwell,  3  Minn.  94,  103;  Bourke  vs.  McGowen, 
116  Cal.  481,  485,  47  Pac.  Rep.  867. 

40.  North.— Word  "north,"  unless  qualified  or 
controlled  by  other  words,  means  due  north, 
but  word  may  be  controlled  or  qualified  in  Its 
meaning  by  other  words  In  description  used 
in  connection  with  it.  If,  for  instance,  a  deed 
describes  lot  as  commencing  at  point  on  north- 
westerly line  of  Harrison  Street,  125  feet  north 
of  north  corner  of  Harrison  and  Fourth  streets. 
In  city  and  county  of  San  Francisco,  where 
Harrison  Street  runs  in  northeasterly  and 
southwesterly  direction  and  Fourth  Street  runs 
at  right  angles  In  northwesterly  and  southeast- 
erly direction,  there  will  be  a  necessity  to  con- 
strue word,  qualified  as  thus  used,  to  describe 
course  of  line  between  two  points  named  as 
meaning  of  northeasterly  in  order  to  harmonize 
with  points  given  for  beginning  and  ending  of 
such  line;  but  if  deed  merely  calls  for  point  on 
northwesterly  line  of  Harrison  Street,  distant 
125  feet  north  of  northeasterly  line  of  Fourth 
Street,  the  word  means  due  north. — Currier  vs. 
Nelson,  96  Cal.  505,  508,  31  Pac.  Rep.  531,  746. 

41.  Assuming  that  "N."  used  in  a  descrip- 
tion, stands  for  "north"  and  not  for  some  other 
word  expressing  generally  a  northern  .direc- 
tion, still  such  a  word  means  "due  north"  only 
when  that  construction  is  necessary  for  cer- 
tainty, or  when  there  is  nothing  else  to  show 
that  it  was  not  used  in  that  strict  sense.  The 
main  thing  to  be  got  at  is  intention  of  parties 
to  instrument;  and  when  language  used  is  not 
absolute  it  must  be  construed  with  reference 
to  situation  of  parties  and  character  and  con- 
dition of  subject-matter  of  'contract.— Martin 
vs.  Lloyd,  94  Cal.  195,  202,  29  Pac.  Rep.  491. 

As  to  meaning  of  v^ords  ''north,"  ''•oath," 
«e«at,"  and  '«v%cat,«*  see  KERR'S  CYC.  POL. 
CODB  9  3903. 

Am  to  meanlngr  of  words  ''northerly,*^  <<iioath- 
erlT,"  "easterly,"  and  "westerly,"  see  KERR'S 
CYC.  POL.  code:  §  3904. 

42.  Parallel  llnes.--By  definition  parallel 
lines  are  undoubtedly  straight  lines;  but  in 
common  speech  about  boundaries  or  In  geo- 
graphical sense  the  words  are  often  used  to 
represent  lines  which  are  not  straight,  but  are 
the  photographs  of  each  other. — Fratt  vs. 
Woodwaid,  32  Cal.  219.  230. 

43.  A  plat  is  subdivision  of  land  into  lots, 
streets,  and  alleys,  marked  upon  earth  and  rep- 
rerented  on  paper. — McPanI»^l  vs.  Mace,  47  Iowa 
609,  510;  Byrke  vs.  McCowt»n,  115  Cal.  4S1,  484, 
485.  47  Pac.  Rep.  367. 

44.  Shore. — The  torm  "shore"  in  Its  ordi- 
nary s-nse  signlfles  land  that  is  periodically 
covered  and  uncovered  by  the  tide,  but  it  is 
sometimes  applied  to  a  river  or  pond  as  syn- 
onymous with  "bank."  —  Freeman  vs.  Belle- 
par  !e.  108  Cal.  185.  187,  41  Pac.  Rep.  289. 

•IS.  South. — A  contract  fnr  ••onvey^xnoe  of 
l-^nd  d<"««*'ibocl  tract  as  folio. vs:  "The  portion 
of  my  lantis  called  Enclnar,  which  is  comprised 


from    point   of    first    lake,    which    is    near   the 
house    of   Valdez,    in    direct    line    to   edge   and 
first   point   of   canal    where   Germans   actually 
are;    that    is.    all    land   from    this   line    to    the 
south   and   up   to   where   are   planted   this   day 
two    stakes."      The    line    lying    between    two 
stakes    was    an    east    and    west    line    running 
from  point  near  head  of  Lake  Merritt  in  city 
of  Oakland  to  head  of  slough  in  marshes  along 
bay    to    west    of   city.      The    land    lying   south, 
southeast   and   southwest   of   such   line  consti- 
tuted   peninsula    surrounded    by    bay    of    San 
Francisco  on   west  and  an  estuary   thereof  on 
the  so.uth  and  east.     No  attempt  was  made  in 
contract  to  describe  any  of  boundaries  of  the 
Enclnal  except  .boundary  line  on  the  north.    It 
was  contended  by  plaintiff  that  tract  conveyed 
comprised    only    that    portion    of     the    Enclnal 
lying    south    of    given    line    and    within    lines 
drawn  due  north  and  south  from  stakes  men- 
tioned, but  it  was  held  by  court  that  from  cir- 
cumstances shown  by  evidence  the  words  "all 
the  lands  to  the  south  of  the  line,"  etc.,  were 
not  used  definitely  with  directions  of  compass; 
that   terms   used  to  represent  given   line   must 
have  been  Intended  to  mark  neck  of  peninsula, 
and  no  lines  were  drawn  or  called  for  running 
directly    south    from    natural    objects    of    lake 
and  canal  or  from  stakes  to  southern  boundary, 
and  as  no  terms  were  used  from  which  It  could 
be   inferred  that   vendor  and   grantor  lnt**nded 
to   limit  land  sold   to  specified  portion   of   En- 
clnal, that  they  must  be  construed  as  referring 
to    whole    of    land    within    natural    boundaries 
of    Enclnal,    whether   it    lay    to   southeast,    the 
south,  or  southwest  of  established  line  to  the 
north.— Truett    vs.    Adams,    66    Cal.    218,    222,    5 
Pac.  Rep.  96. 

See  Chapman  vs.  Excelsior  C.  Co.,  17  Cal. 
231,  233. 

46.  Words  in  grant  "this  lot  being  situated 
to  the  south  of  the  house  of  the  citizen  Buelna," 
do  not  necessarily  Imply  that  the  lot  was 
immediately   adjoining  house   of  Buelna. 

47.  Southeast. — A  call  for  course  running 
In  southeasterly  direction  is  indefinite,  for 
southeasterly  may  be  any  course  between  south 
and  east— Moss  vs.  Shear,  30  Cal.  467,  479. 

48.  Sonthern. — A  deed  conveying  portion  of 
German  rancho  described  land  granted  as  fol- 
lows: "Beginning  at  distance  of  one  and  one- 
quarter  leagues,  Spanish  measure,  from  north- 
west end  of  said  rancho,  at  a  point  on  shore 
of  Pacific  Ocean;  thence  running  on  direct  line 
to  northeastern  boundary  of  said  rancho  one 
league;  thence  along  said  northern  boundary 
one  league,  Spanish  measure;  thence  in  south- 
ern direction  to  Pacific  Ocean  so  as  to  include 
Improvements  and  house  of  ^ald  Hugal,  and  to 
include  a  quantity  of  land  equal  to  one  Spanish 
league."  In  an  action  hetw^-en  grantee  and 
one  subsequently  acquiring  portion  of  runcho 
lying  south  thereof,  location  of  southern  bound- 
ary of  land  above  described  was  In  dispute, 
but  all  othpr  lines  callM  for  In  dfSfrlptlon 
were  agreed  upon.  It  was  held  thf^t  the  words 
"thoncoin  a  southern  direction  to  Pa^^lficOpean 
80  as  to  Include  ImprovemAnts  and  house  of 
said  Hupal  and  to  Include  quantity  of  land 
equal  to  one  Spanish  l*»aprue"'  import  that  In 
approaching   the   ocean    the    line    must   deflect 
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from  ri??ht  angle  to  such  an  extent  as  at  all 
events  will  Include  one  lea§fue  of  land  In  super- 
ficial area,  and  so  much  more  than  that  quan- 
tity as  may  be  necessary  to  Include  Improve- 
ments of  Hugal  as  they  existed  at  date  of 
execution  of  deed.  This  result  Is  reached  by 
construction  of  terms  of  deed  itself,  and  parol 
evidence  would  not  be  admissible  to  show  that 
at  time  of  execution  of  deed  there  was  con- 
versation between  parties  to  effect  that  south- 
ern line  would  be  run  at  right  angles  with 
Gualala  River.— Piatt  vs.  Jones,  43  Cal.  219,  223. 

As  to  definition  of  moatb  of  a  creek,  river,  or 
•lousb;  see  KERR*S  CYC.  POU  CODE  {  3»08. 

As  to  Mtauflnrd  of  meaiinreM,  see  KEHR'S 
CYC.  POL.  CODE  §  3209  et  seq.  and  notes. 

As  to  definition  of  ^vords  «»in,»»  «*to,'»  "from," 
**alonK/'  "with,»»  ***y,"  or  "on,"  when  used  In 
relation  to  the  ocean  shore  in  describing  the 
boundary  of  a  county,  see  KERR'S  CYC.  POL. 
CODE  g  3907. 

As  to  definition  of  i^ords  "to,**  •'by,"  **nlon8,*> 
»Svltli,"  **in,"  "up,"  or  "down,"  when  used  In 
relation  to  a  creek,  river,  slough,  strait  or  bay 
in  describing  a  county,  see  KERR'S  CYC.  POL. 
CODE  §  3906. 

As  to  definitions  of  words  **to,"  "on,"  "along," 
"*vlth,"  or  "by,"  when  used  in  relation  to  a 
mountain  or  ridge  in  description  of  county 
boundary,  see  KEUR'S  CYC.  POL.  CODE  §  3905. 

49.  EVIDENCE  IS  ADM1!»SIBLE  TO  SHOW 
THE  LOCATION  OF  CALL,  as  of  a  house  In  a 
deed  or  patent.— Northern  R.  Co.  vs.  Jordan,  87 
Cal.  23,  28,  25  Pac.  Rep.  273;  Central  Irr.  Diet, 
vs.  De  Lappe.  79  Cal.  351.  355,  366,  21  Pac.  Rep. 
825.  See  Sherman  vs.  McCarthy.  57  Cal.  607, 
310. 

50.  The  identical  monument  or  boundary  re- 
ferred to  In  deed  is  always  subject  of  parol 
evidence:  and,  when  disputed,  it  is  always  left 
to  Jury  to  say  which  was  actual  monument 
Intended.  Such  evidence  is  not  repugnant  to 
statute  of  frauds.  It  is  admissible  to  explain 
deed  and  is  not  to  be  considered  as  contradict- 
ing It.— Ferris  vs.  Coover,  10  Cal.  689,  625. 

51.  Parol  evidence  Is  admissible  to  show 
true  location  of  all  descriptive  designations 
and  calls  named  in  deed,  for  in  no  other  way 
can  effect  be  given  to  deed  by  applying  It  to 
subject-matter.— Reamer  vs.  Nesmith,  84  Cal. 
624,  626. 

62.  It  Is  essential  to  validity  of  conveyance 
that  thing  conveyed  must  be  described  so  as  to 
be  capable  of  identification,  but  it  is  not  essen- 
tial that  conveyance  should  Itself  contain  such 
description  as  to  enable  Identification  to  be 
made  without  aid  of  extrinsic  evidence.— Stan- 
ley vs.  Green,  12  Cal.  148.  166. 

53.  Parol  evidence  is  admissible  to  Identify 
land  described  in  a  contract  by  name. — ^Hlll  vs. 
McCoy,  1  Cal.  App.  159,  162,  81  Pac.  Rep.  1016. 
See  Began  vs.  O'Reilly,  32  Cal.  11,  13. 

64.  Parol  evidence  is  admissible  for  purpose 
of  pointing  out  on  surface  of  earth  monuments 
which  have  been  agreed  upon  in  sale  and  which 
are  named  In  conveyance  for  purpose  of  show- 
ing identity  of  land  so  conveyed.— Stinchfleld  vs. 
Qillis,  107  Cal.  84,  91,  40  Pac.  Rep.  98. 

56.  Where  a  deed  refers  to  certain  artificial 
monuments  in  describing  land  conveyed,  it  la 


proper  to  admit  In  evidence  In  an  action  of 
ejectment  brought  by  grantee  for  purpose  of 
Identifying  them  and  ascertaining  their  loca- 
tion, contract  between  plaintiff's  grantors  and 
their  predecessor,  where  latter  agreed  to  con- 
vey certain  lands  to  former  within  sixty  days 
or  as  soon  before  that  time  as  proper  survey 
could  be  made,  and,  in  connection  therew^Ith, 
parol  evidence  to  the  effect  that  surveyor  was 
selected  by  parties  to  make  survey,  which  he 
did,  and  that  he  located  on  the  ground  stakes 
referred  to  in  said  deed,  and  that  description 
given  In  deed  was  made  from  report  of  his  sur- 
vey, together  with  evidence  of  witnesses  to 
show  exact  lofatlon  of  stakes  set  in  making 
that  survey. — Anderson  v.s.  Richardson,  92  Cal. 
623,  624.  625,  28  Pac.  Rep.  679. 

56.  In  an  action  of  ejectment  resulting  from 
disputed  boundary-line  between  adjoining  own- 
ers, where  boundary-line  is  admitted  to  be 
a  north  and  south  line  parallel  with  and  eighty 
rods  west  of  east  line  of  United  States  govern- 
ment section,  and  dispute  is  as  to  proper  loca- 
tion of  section  corner  at  southern  extremity 
of  such  section  line,  location  of  su»:h  corner, 
as  found  by  trial  court.  Is  supported  by  evi- 
dence showing  that  coiner  found  by  court  bad 
been  recognized  as  true  corner  for  great  many 
years  by  those  residing  in  Immediate  neigh- 
borhood; that  it  had  been  so  recognized  by 
appellant's  predecessor  In  title  who  had  cut 
timber  to  certain  line  established  In  accordance 
therewith;  that  section  lines  of  vicinity  of  this 
corner  had  been  traced  by  two  apparently 
disinterested  surveyors,  and  after  comparison 
of  what  they  found  on  ground  with  field-notes 
of  government  surveys,  they  gave  it  as  their 
unqualified  opinion  that  true  corner  was  at 
point  where  findings  of  court  fixed  it;  that 
certain  witness  marks,  such  as  trees,  stakes, 
roads,  and  bridges  were  found  by  such  survey- 
ors located  in  reference  to  corner  as  so  found 
in  accordance  with  courses  and  distances 
called  for  by  field-notes  of  original  survey.— 
Reynler  vs.  Elton,  133  Cal.  304,  305-307,  66  Pac. 
Rep.  743. 

Aa  to  coBBumon  reputation  as  to  boaBdarte% 
see  ante  9  1870  subd.  11  and  note;  also  brief,  65 
L.  R.  A.  899. 

An  to  evidence  to  establish  or  vatr  calls,  see 
notes  22  Am.  St.  Rep.  84,  30  Am.  St.  Rep.  468. 

B7.  DcdaratlOBS  of  deceased  pemoaa.— Dec- 
larations on  question  of  boundary  by  deceased 
person  who  was  in  situation  to  be  acquainted 
with  matter  and  who  was  at  time  free  from 
any  Interest  therein,  are  admissible,  whether 
boundary  be  one  of  general  or  public  Interest, 
or  one  between  estates  of  private  proprietors, 
—Morton  vs.  Folger,  16  Cal.  275,  280;  Cornwall 
vs.  Culver,  16  Cal.  423,  428. 

As  to  declarations  of  deceased  persona  as 
evidence  of  boundaries,  see  notes  36  Am,  Rep. 
749,  750;  60  Am.  Rep.  589-691;  94  Am.  St  Rep. 
678-683. 

An  to  beareay  evidence  regrardln*  bomndarles, 
see  notes  16  Am.  Dec.  628-631;  60  Am.  Rep. 
689-691. 

58,  Declarations  of  grantor.— It  is  established 
law  that  in  case  of  disputed  boundary-Una 
which  is  in  doubt,  declarations  of  grantor  at  or 
before  time  of  sale  and  conveyance  are  admis- 
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iiihle  aerainst  both  him  and  parties  claiming 
under  him.— Stanley  vs.  Green,  12  Cal.  148,  168; 
Cornwall  vs.  Culver,  16  Cal.  428,  428;  Sharp  vs. 
Blankenshlp,  79  CaU  411,  418,  21  Pac.  Rep.  842. 

59.  It  is  not  error  to  exclude  evidence  of 
oral  declarations  of  errantors  of  parties  as  to 
boundaries  of  rancho  where  such  declarations 
are  not  offered  "agralnst"  one  holdingr  title  un- 
der parties  who  made  declarations. — Taylor  vs. 
McGonisle,  120  Cal.  128,  126,  62  Pao.  Rep.  159. 

60.  Where  owners  of  adjoining  lands  have 
purchased  from  common  vendor,  such  former 
owner  having  erected  houses,  bulkheads,  and 
fences  and  put  purchasers  in  possession  of  their 
respective  lots  just  as  they  were  inclosed  and 
improved,  a  statement  made  by  such  former 
owner  to  one  of  purchasers  at  time  of  his 
purchase,  that  house  was  four  inches  from 
line,  is  not  admissible  for  purpose  of  changing 
or  aifectlng  lines  as  marked  by  former  owner 
upon  ground  by  erection  of  fences  in  action 
between  such  adjoining  owners,  in  absence  of 
any  evidence  that  former  owner  gave  like 
information  to  other  purchasers  at  time  of  his 
purchase.  It  is  inconsistent  with  t&ct  that  he 
put  purchasers  respectively  in  possession  of 
all  ground  within  lots  as  marked  by  fences, 
and  if,  before  accepting  deeds,  they  had  pro- 
cured correct  survey  to  be  made,  each  might 
well  have  objected  that  deed  tendered  to  him 
did  not  accurately  describe  lot  he  had  pur- 
chased.— BuUard  vs.  Kempff,  119  Cal.  9,  17,  60 
Pac.  Rep.  780. 

As  to  decIanitloBs  of  predecessor  la  title  as 
oTtdeneoy  see  ante  fi  1849  and  note. 

61.  Declarations  and  acts  of  parties. — ^Where 
location  of  premises  intended  to  be  conveyed 
can  be  ascertained  from  terms  used  in  instru- 
ment of  conveyance,  neither  acts  nor  declara- 
tions of  parties  are  admissible  to  show  their 
understanding  of  description  contained  in  con- 
▼eyanoe;  but  where  terms  used  to  describe 
places  meant  to  be  conveyed  are  equivocal, 
ambiguous,  or  insuflScient,  subsequent  acts  of 
parties  while  in  Interest  showing  practical  con- 
struction put  upon  terms  of  description  by 
them  may  be  resorted  to  for  purpose  of  ascer- 
taining their  intention. — Truett  vs.  Adams,  66 
Cal.  218,  222,  223,  5  Pac  Rep.  96. 

82.     Deed    and    map    of    adjoining   tract. — In 

construing  description  of  grant,  grant  and  ac- 
companying map  of  an  adjoining  tract  is  admis- 
sible in  evidence  where,  in  latter  grant,  one  of 
its  boundaries  is  described  as  being  boundary- 
line  of  former  grant. — Cornwall  vs.  Culver,  16 
Cal.  428,  428. 

68.  Where  northern  boundary  of  tract  of 
land  is  described  as  being  land  known  and 
designated  Mexican  grant,  patent  of  United 
States  fpr  the  latter  ranch,  which  gives  with 
particularity  boundaries  of  tract  it  embraces, 
stating  different  courses  and  which  fixes  with 
precision  southern  boundary  of  tract,  la  admis- 
sible in  evidence  for  purpose  of  establishing 
northern  boundary  of  tract  in  question.  It  is 
prima  facie  evidence  of  location  of  such  bound- 
ary-line.—Clark  vs.  Lockwood,  21  Cal.  220.  228. 

64.  Where  land  known  as  McDougal  tract  is 
described  in  deed  as  bounded  upon  one  side  by 
McKlnstry  tract,  a  deed  in  existence  and  under 
which  the  owner  of  McKlnstry  tract  holds  his 


title  at  the  time  of  execution  of  deed  to  Mc- 
Dougal tract,  is  admissible  for  purposes  of 
proving  such  boundary-line,  but  deed  thereafter 
made  to  owner  of  McKlnstry  tract  for  purpose 
of  correcting  description  given  in  former  deed,' 
is  inadmissible.  The  latter  deed  would  not  tend 
to  prove  what  lands  were  held  by  owner  of 
McKlnstry  tract  and  known  as  such  tract  at 
date  of  McDougal  deed,  nor  what  lands  parties 
to  McDougal  deed  then  understood  owner  of 
McKlnstry  tract  to  hold.— Cutter  vs.  Caruthers, 
48  Cal.  178,  183. 

65.  Four  mining  claims  were  located  ad- 
joining each  other.  Most  easterly  one.  known 
as  Mihnesota,  was  located  first  by  H.  &  Co. 
Adjoining  claim  to  the  west  was  next  located 
by  W.  &  Co.;  then  plaintiffs  claim  to  west  of 
that,  known  as  the  North  Star;  and,  lastly,  to 
extreme  west,  the  claim  of  defendants.  Plain- 
tiffs sued  defendants  for  encroaching  upon 
their  ground.  At  the  trial,  priority  and  regu- 
larity of  plaintiff's  location  were  admitted  and 
their  northern  boundary  was  undisputed.  It 
was  also  admitted  that  their  side  lines  were 
parallel,  but  exact  location  of  such  lines  was 
point  in  dispute,  defendants  claiming  that  true 
location  of  such  lines  was  further  east  than 
location  claimed  by  plaintlfits.  For  purpose  of 
determining  location  of  such  lines,  evidence 
was  introduced  to  establish  western  line  of 
Minnesota  claim.  It  was  held  that  such  evi- 
dence was  not  pertinent,  unless  it  be  on  theory 
that  claim  of  plaintiffs  was  bounded  on  ea£r. 
by  claim  of  W.  &  Co.,  and  that  east  and  wef.r 
lines  of  last-named  company  were  parallel  witA 
each  other,  and  that  east  line  thereof  was  co 
incident  with  west  line  of  Minnesota  claim. 
Assuming  these  to  be  facts,  proof  of  correct 
location  of  west  line  of  Minnesota  claim  would 
establish  proper  location  of  east  line  of  plain- 
tiff's claim. — Stoakes  vs.  Monroe,  36  Cal.  3^8, 
386,  387. 

WL  Deposition  of  surveyor  who  ran  bound- 
ary-lines of  Mexican  grant  taken  in  one  action, 
is  admissible  in  another  action  between  differ- 
ent parties,  as  to  location  of  such  lines  after 
his  death;:  but  it  is  entitled  to  no  higher  weight 
than  hearsay. — Morton  vs.  Folger,  15  Cal.  275, 
278;  Cornwall  vs.  Culver,  16  Cal.  423,  428. 

As  to  nse  of  deposition  of  deceased  snrveyor, 
taken  In  former  action  as  hearsay  evidence, 
to  explain  the  lines  of  a  map  and  to  establish 
boundaries,  see  ante  fi  2084  and  note. 

07.  Evidence  to  explain  call  Is  admissible- 
Central  Irr.  DIst.  vs.  De  Lappe.  79  Cal.  351,  365, 
856.  21  Pac.  Rep.  825;  Thompson  vs.  Southern 
Cal.  M.  R.  Co.,  82  Cal.  497,  500,  23  Pac.  Rep.  130. 

68.  Where  there  is  a  latent  ambiguity  In  a 
description  contained  in  a  deed  extrinsic  evi- 
dence is  admissible  for  the  purpose  of  explain- 
ing such  calls. — Piper  vs.  True,  36  Cal.  606,  614. 
See  Jenny  Lind  Co.  vs.  Bower,  11  Cal.  193,  197. 

69.  It  is  competent  to  explain  by  parol  testi- 
mony meaning  of  expressions  used  in  deed  for 
purpose  of  describing  the  land  which  do  not 
convey  definite  meaning  without  such  explana- 
tion. Thus  where  words  "running  back  into 
the  hlir*  are  used  in  description  of  mining 
claim,  suoh  evidence  Is  admissible  to  show  that 
custom  exists  among  miners  in  locating  tun- 
nel  or  hill   claims   of  establishing   front   line. 
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from  which  they  run  back  to  perpendicular 
plane  dropped  from  center  line  of  summit.— 
Reamer  vs.  Nesmlth,  84  Cal.  624,  628. 

As  to  i^rol  ertdeiice  to  explain  deserlptloas, 

see  note  40  Am.  Dec.  109. 

70.  Same — Attendant  circumstances  may  be 
shown. — In  constructing  doubtful  courses  In 
deed  It  is  important  to  ascertain  all  attendant 
circumstances  in  order  to  arrive  at  Intention 
of  the  parties;  whilst  it  Is  not  competent  to 
alter,  enlarge,  or  vary  Instrument  by  parol.  It 
is  well  settled  that  oral  testimony  is  admissible 
to  explain  calls  of  deed  by  applying  Its  descrip- 
tive portions  to  natural  objects  called  for. — 
Altschul  vs.  San  Francisco  C.  P.  H.  Assoc,  182- 
186,  43  Cal.   171,   174. 

See  pars.  90-102  this  note. 

71.  That  evidence  of  circumtsances  under 
which  deed  was  executed  Is  admissible  does  not 
admit  of  question.  These  circumstances  place 
the  court  in  the  position  of  the  parties  and 
enable  it  to  interpret  Intelligently  the  language 
used  by  them.  It  is  not  to  contradict  or  vary 
terms  of  instrument  that  the  evidence  is  re- 
ceived, but  to  apply  them  to  subject-matter. 
For  this  purpose  extrinsic  evidence  must  be 
admissible  in  the  interpretation  of  every  in- 
strument; and  the  law  will  not  declare  instru- 
ment void  for  uncertainty  until  It  has  been 
examined  with  all  light  which  contemporane- 
ous facts  may  furnish.  If  these  render  In- 
tention clear  and  words  of  instrument  are,  by 
fair  rendering,  susceptible  of  construction  to 
uphold  such  intention,  then  they  will  be  so 
construed  and  instrument  enforced. — Stanley 
vs.  Green,  12  Cal.  148,  162;  Furris  vs.  Coover, 
10  Cal.  589,  624;  Cornwall  vs.  Culver,  16  Cal. 
424,  426;  Wade  vs.  Deray,  50  Cal.  376,  382. 

72.  Parol  testimony  is  admissible  where 
deed  contains  conflicting  descriptions,  not  for 
purpose  of  varying  or  contradicting  terms  of 
written  conveyances,  but  for  purpose  of  show- 
ing position  of  parties,  in  order  that  court  may 
readily  interpret  language  employed. — Aguirre 
vs.  Alexander,  58  Cal.  21,  37,  38. 

73.  Land  conveyed  was  described  as  follows: 
"Commencing  at  the  northeasterly  corner  of 
Pacific  Street  and  Lioan  Mountain  Cemetery  Av- 
enue, as  such  corner  may  be  established  by  city, 
whether  known  as  such  street  or  not,  thence 
running  parallel  with  Lone  Mountain  Ceme- 
tery Avenue  137 V6  feet  In  northerly  direction; 
thence  parallel  with  Pacific  Street  in  an  east- 
erly direction  137  feet  and  6  inches;  thence 
with  Lone  Mountain  Cemetery  Avende  in  south- 
erly direction  137  feet  and  6  Inches;  thence 
along  northerly  side  of  Pacific  Street,  68  feet  9 
inches  to  the  point  of  beginning."  In  an  action 
to  quiet  title  to  land  thus  conveyed  it  was  held 
that  parol  evidence  was  admissible  to  show 
that  at  date  of  deed  there  was  an  open  space 
about  sixty  feet  wide  running  from  front  of 
Lone  Mountain  Cemetery  to  Pacific  Street; 
that  this  open  space  was  then  known  as  Ceme- 
tery Avenue,  and  that  if  it  had  been  extended 
across  Pacific  Street  the  lot  in  controversy  in 
this  action  would  have  been  situated  at  north- 
east corner  of  said  open  space  thus  extended 
and  Pacific  Street;  that  at  date  of  deed  grantor 
had  pointed  out  to  grantee  the  lot  on  such  cor- 
r<^r  as  the  one  which  he  proposed  to  sell.    The 


deed  was  construed  as  locating  lot  at  such 
corner  rather  than  at  point  about  500  feet 
away,  where  street  was  subsequently  opened 
which  was  known  as  New  Cemetery  Avenue,  It 
appearing  that  grantor  did  not  own  land  at  lat- 
ter location  and  that  such  a  street  as  New 
Cemetery  Avenue  had  not  been  contemplated 
at  time  of  execution  of  deed. — Altschul  vs.  San 
Francisco  C.  P.  H.  Assoc,  43  Cal.  171,  173,  176. 

74.  Only    whea    Inatmment    Is    iincertmlsu-> 

Parol  evidence  is  admissible  to  explain  and 
locate  the  calls  where  they  are  uncertain  In 
instrument,  but  if  they  can  be  determined  upon 
data  furnished  by  instrument  itself  this  should 
be  done. — Central  Irr.  Dist.  vs.  De  Lappe,  79 
Cal.  351,  355-366,  21  Pac.  Rep.  825. 

75.  If  an  ambiguity  of  a  description  found 
In  deed  Is  removed  by  language  of  documents 
referred  to,  then  introduction  of  evidence  In 
explanation  of  description  in  deed  should  be  lim- 
ited to  documents  referred  ,to  in  deed,  and 
extraneous  evidence  should  not  be  allowed 
to  be  introduced  to  show  what  was  Intended 
to  be  conveyed.  But  If  such  comments  do  not 
remove  ambiguity,  extrinsic  evidence  Is  ad- 
missible; thus,  where  deed  describes  land  con- 
veyed as  "Rancho  of  San  Jose,"  referring  to 
grant,  confirmation,  and  survey  for  particular 
and  accurate  description,  but  such  documents 
do  not  clearly  show  whether  land  referred  to 
consisted  merely  of  original  grant  of  one 
league  or  of  that  grant  as  subsequently  aug- 
mented, consisting  of  two  leagues,  additional 
league  sometimes  being  referred  to  not  as  the 
"San  Jose  Rancho,"  but  as  "Rancho  Azusa,"  and 
sometimes  as  the  "Addition  to  the  Rancho 
San  Jose,"  parol  evidence  is  admissible  for 
purpose  of  determining  what  land  Rancho  San 
Jose  consisted  of. — Vejar  vs.  Mound  City  L.  ft 
W.  Assoc,  97  Cal.  659,  661-668,  32  Pac.  Rep.  713. 

79,     Patent  of  United  States  is  conelnslTe  as 

to  matters  therein  contained,  and  especially  so 
as  to  description  of  land  granted,  and  extrinsic 
evidence  is  not  admissible  to  impeach  or  vary 
it,  and  never  are  proceedings  upon  which  Issu- 
ance of  patent  was  based  admissible  in  evi- 
dence for  any  indicated  purposes. — Miller  va 
Grunsky.  141  Cal.  441,  457.  66  Pac  Rep.  858, 
75  Id.  48   (dls.  op.  Henshaw,  J.) 

77.  Patent,  which  is  final  document  Issued  by 
government,  is  conclusive  evidence  of  validity 
of  original  grant,  of  its  recognition  and  con- 
firmation, and  of  survey  and  Its  conformity 
with  confirmation. — Moore  vs.  Wilkinson,  IS 
Cal.  478,  488. 

78.  Patent,  which  is  final  document  issued 
by  government  In  settlement  of  claim  to  Mexi- 
can grant,  is  conclusive  evidence  ...  .  of 
survey  and  its  conformity  with  confirmation. 
Evidence  is  not  admissible  to  show  that 
boundaries  established  by  decree  of  confirma- 
tion differ  from  those  set  forth  in  patent. — 
People  vs.  San  Francisco,  75  Cal.  388,  397,  17 
Pac.  Rep.  522. 

79.  Where  a  claimant  of  Mexican  grant  has 
received  juridical  possession  and  obtained  per- 
fect title,  if  he  submits  his  claim  for  confirma- 
tion to  United  States  authorities  anJ  obtains 
patent  thereform.  he  Is  bound  by  survey  as 
made  by  officers  of  United  States,  and  neither 
he  nor  his  grantee  will  thereafter  be  heard  to 
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assert  title  to  any  lands  not  inoIud«d  In  such 
survey,  even  though  included  within  lines 
fixed  at  time  juridical  possession  was  siven. — 
Cassidy  vs.  Carr,  48  Cal.  88S,  846. 

80.  In  original  grant  of  Las  Pulffas  rancho 
in  San  Mateo  County,  western  limit  was  Cafiada 
de  Raimundo.  Confirmation  of  grant  by  srov- 
ernment  of  United  States  described  land  by 
same  natural  objecu  as  those  contained  in 
original  concession,  but  defined  western 
boundary  as  at  eastern  border  of  valley  known 
as  Cafiada  de  Raimundo.  Survey  was  made 
fixing  western  line  at  western  base  of  range  of 
hills  which  bounds  Cafiada  de  Raimundo  on 
east.  Grant  of  Cafiada  de  Raimundo  was  made 
by  Mexican  government  subsequent  to  grant 
of  Las  Pulgas  rancho,  grant  designating  east- 
em  boundary  thereof  as  Rancho  de  lasPalgaa. 
This  grant  was  also  confirmed,  surveyed,  and 
patented;  and  same  line  along  base  of  hills 
which  had  been  surveyed  as  western  boundary 
of  Pulgas  rancho  was  surveyed  as  eastern 
boundary  of  Cafiada  de  Raimundo  rancho;  but 
grantees  of  latter  contended  that  survey  was 
erroneous  and  that  summit  of  range  of  hills 
lying  to  east  was  common  boundary  designated 
In  original  grants  of  two  ranchos;  that  the 
summit  of  hill  was  natural  boundary  desig- 
nated in  grants  and  would  control  surveys; 
and  claimed  slope  of  hill  between  summit  and 
line  surveyed  at  its  base.  But  supreme  court 
held  that  "Whatever  force  there  might  be  in 
this  position  of  defendants,  if  the  eastern  line 
of  Cafiada  de  Raimundo  were  not  already 
established  by  government  authorities.  It  Is 
overcome  in  present  state  of  things  by  fact 
that  government  in  proceeding  to  which  defend- 
ants or  those  under  whom  them  claimed  were 
parties,  has  determined  eastern  boundary  of 
Cafiada  de  Raimundo  to  be  at  base  of  hills  on 
eastern  border  of  valley/'^-De  Arguello  vs. 
Oreer,  26  Cal.  616,  681,  682. 

81.  A  survey  made  for  purpose  of  surveying 
land  remaining  as  public  land  adjoining  lands 
of  grant  made  many  years  after  survey  of 
granted  lands  had  been  made,  is  entitled  to  lit- 
tle consideration  in  determining  boundaries  of 
grant.  Such  survey  cannot  disturb  lines  of 
lands  which  had  gone  into  patent— Adair  vs. 
White.  86  Cal.  818,  821,  24  Pac.  Rep.  668. 

As  to  lAterpvetatloA  of  pateMts,  see  pars.  86* 
90  this  note. 

82.  If  claimant  unde^  Mexican  grant  which 
gives  perfect  title  has  presented  his  claim  to 
land  commissioner  appointed  under  act  of  Con- 
gress of  1861,  and  it  has  been  confirmed  and 
surveyed  and  patent  issued,  but  by  survey  a 
portion  of  land  included  in  juridical  measure- 
ment of  Mexican  authorities  has  been  excluded, 
claimant  is  estopped  from  asserting  title  to 
land  not  Included  in  survey  made  by  United 
States. — People  vs.  San  Francisco,  76  Cal.  888, 
394,  17  Pac  Rep.  622.  See  Cassidy  vs.  Carr,  48 
Cal.  889. 

8S.  Confllet  betweem  pateat  aad  decree  of 
coaflnnatleB« — In  case  of  confiict  in  boundaries 
of  Mexican  grant  given  by  decree  of  con- 
firmation and  those  fixed  by  survey  upon  which 
patent  Is  based,  descriptive  calls  given  in 
patent  are  controlling.  Scope  of  patent  cannot 
be  extended  or  limited  by  showing  that  de- 
cree comprised  greater  or  less  area  than  survey* 


Patent,  while  it  remains  In  force,  conclu- 
sively determines  what  lands  claimant  waa 
entitled  to  under  his  claim  and  decree  of  con- 
firmation. Claimants  can  neither  reform  patent 
nor  show  that  It  is  In  any  respect  Incorrect 
In  an  action  of  ejectment. — De  Quyer  vs.  Ban- 
ning, 91  Cal.  400,  402,  408,  27  Pac.  Rep.  761. 

84.  Decree  of  ceaftrMatlea  of  a  HeKleaa- 
grant  Is  a  finality,  not  only  on  question  of  title, 
but  as'  to  boundaries  which  it  specifies.  Where 
decree  of  confirmation  Is  by  metes  and 
bounds,  survey  must  conform  to  decree.  Where 
original  grant  did  not  locate  subject  of  grant 
and  where  number  of  square  leagues  was 
granted  to  be  located  within  certain  district, 
delivery  of  possession  within  district  rendered 
title  complete  and  defined  location  of  grant. 
This  proceeding  was  called  in  language  of 
country  "delivery  of  Juridical  possession.'* 
This  proceeding  involved  an  ascertainment  and 
settlement  of  boundaries  of  lands  granted  by 
appropriate  ofllcers  of  government  specially 
designated  for  that  purpose  and  had  all  force  * 
and  efllcacy  of  judicial  determination  to  bind 
former  government,  and  it  is  equally  binding 
upon  ofllcers  of  our  government.  Where  decree 
of  confirmation  specifically  describes  lands  by 
same  natural  boundaries  as  those  designated 
in  act  of  juridical  possession,  such  decree  is  a 
final  determination  by  United  States  that  these 
boundaries  were  exterior  limits  of  grant. — Foss 
vs.  Hinkell,  91  Cal.  194.  }99,  200,  26  Pac  Rep. 
762,  27  Id.  644,  861. 

88.  Disefio  of  Mexlean  grant.— Neither  evi- 
dence of  any  survey  nor  disefio  of  a  Mexican 
grant  is  competent  to  defeat  effect  of  a  patent 
Issued  In  pursuance  of  decree  of  confirmation 
by  which  limits  of  Mexican  grant  were  fixed 
in  accordance  with  proceedings  of  juridical 
possession  where  grant  was  one  of  quantity 
within  certain  exterior  limits.  After  juridical 
possession  of  Mexican  grant  of  this  kind  was 
given,  disefio  ceased  to  have  any  function  In 
determining  land  that  was  6rranted,  and,  for 
all  purposes  connected  with  grant,  was  merged 
in  act  of  juridical  possession. — Foss  vs.  Hin- 
kell, 91  Cal.  194,  200,  201,  26  Pac  Rep.  762,  27 
Id.  644,  861. 


88.    Jwrldleal  poesesslon»  lines  of  nraat  give 

iT« — ^When  lines  of  Mexican  grant  are  estab- 
lished by  proper  ofllcers,  lines  of  juridical  pos- 
session must  yield  to  established  lines.— 
Younger  vs.  Pagles,  60  CaL  617,  626. 

87.  Presnmptlon  that  survey  coincides  wltk 
decree  of  confirmation. — ^When  decree  of  con- 
firmation of  Mexican  grant  fixes  exterior 
bounds  of  rancho,  whether  it  is  one  granted 
with  specific  boundaries  or  one  of  specified 
quantity  within  larger  area,  presumption  is 
that  lines  of  survey  coincide  with,  or  at  least  , 
do  not  extend  beyond,  exterior  limits  or  bounds  f 
of  decree.  If  survey  is  not  an  independent  act. 
but  it  Is  an  act  performed  under  decree  and 
preparatory  to  Its  being  carried  Into  effect  by 
patent.— More  vs.  Masslnl,  87  Cal.  482,  486. 
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88.  State  patent  bmit  be  eoivected  by  return 
of  survey  and  both  patent  and  return  of  sur- 
vey by  marks  upon  ground.— Oalbralth  vs. 
Shasta  L  Co.,  148  Cat  94,  98,  76  Pac.  Rep.  901. 
See  Cullacott  vs.  Cash  a.  *  S.  M.  Co..  8  Colo. 
179,  6  Pas.  Rep.  811. 
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80.     FENCE    MAINTAINED    ADVERSELY.-^ 

Where  one  of  two  adjoining  landowners  erects 
fence  as  boundary-line,  but  Instead  of  placing 
it  upon  true  boundary-line  places  it  upon  ad- 
joining land  and  includes  part  thereof  within 
his  own  inclosure,  and  maintains  adverse  pos« 
session  of  such  strip  of  land  for  the  requisite 
period  of  time  to  establish  title  by  adverse 
possession,  fence,  as  thus  established  becomes 
boundary  and  controls  that  called  for  by  de- 
scriptions in  deeds. — Ilucas  vs.  Provines,  130 
Cal.  270,  272,  62  Pac.  Rep.  609.  See  pars.  8,  20 
this  note. 

As  to  adverse  possession,  see  ante  S9  315-328, 
KERR'S  CYC.  CIV.  CODE  S  1007  and  note. 

fN>.  GRANTS  BY  STATE— Uncertainty  con- 
strued asalnst  arrantee. — It  is  rule  in  interpre- 
tation of  contracts  or  conveyances  that  where 
uncertainty  exists  in  contract  as  between  pub- 
lic officer  or  body  as  such  and  private  party, 
it  Is  presumed  that  all  uncertainty  was  caused 
by  private  party  (Civil  Code  8  1564),— Miller  vs. 
Orunsky,  141  Cal.  441.  453,  454,  66  Pac.  Rep. 
858,  76  Id.  48.  See  Freeman  vs.  Bellegarde,  108 
Cal.  179,  185,  41  Pac.  Rep.  289. 

01.     Grants    to    municipal    corporations. — All 

ambiguities  and  uncertainties  in  terms  of  a 
gratuitous  grant  from  state  to  an  Individual 
are  to  be  resolved  in  a  manner  most  favorable 
to  state  and  least  favorable  to  recipient  of  its 
bounty.  This  rule  applies  to  grants  by  state 
to  municipal  corporation,  and  also  to  an  act 
defining  boundaries  of  municipality  where  such 
act  also  grants  municipality  land  lying  within 
limits  of  boundaries  thereby  fixed,  extent  of 
grant  depending  on  location  of  boundaries. — 
Oakland  vs.  Oakland  W.  F.  Co.,  118  Cal.  160, 
171-176,  50  Pac.  Rep.  277. 

92.  Tide-lands  were  granted  to  the  town  of 
Oakland  by  original  act  of  Incorporation 
of  town,  passed  May  4,  1852,  granting  to  town 
lands  lying  within  corporate  limits  as  de- 
fined in  first  section  of  act,  between  high  tide 
and  ship  channel.  Boundaries  of  town  were 
defined  as  follows:  "On  northeast  by 
straight  line  at  right  angles  with  Main  Street, 
running  from  Bay  of  San  Francisco  on  north 
to  southerly  line  of  San  Antonio  Creek  or  estu- 
ary, crossing  Main  Street  at  a  point  360  rods 
northeasterly  from  the  'Oakland  House,'  on  the 
corner  of  Main  and  First  streets,  as  represented 
on  Portio's  map  of  Contra  Costa  and  filed  in 
office  of  Secretary  of  State;  thence  down  south- 
erly line  of  said  creek,  or  slough,  to  Its  mouth 
in  the  bay:  thence  to  ship  channel;  thence 
northerly  and  easterly  by  line  of  ship  channel 
to  point  where  same  bisects  said  northeasterly 
line."  Estuary  lay  along  southern  boundary 
of  city,  one  branch  extending  in  northeasterly 
direction  to  point  of  intersection  with  northeast 
line,  and  bay  lay  to  west.  That  portion  of 
estuary  lying  on  southeasterly  side  Is  branch 
extending  north  or  northeast  from  main  estu- 
ary, and  there  Is  another  afiluent  called  Brook- 
lyn Basin  extending  east  or  southeast  from 
main  estuary  at  point  where  northern  branch 
flows  into  it.  It  was  claimed  by  city  that  this 
grant  extended  to  line  of  high  tide  on  south- 
eastern or  southern  side  of  north  branch  of 
estuary,  and  that  following  along  line  of 
hlprh  tide  on  southeasterly  side  thereof 
to   Its   Intersection    with   Brooklyn   Basin,    line 


there  turned  east  and  followed  around  that 
basin,  returning  on  southerly  side  and  extend- 
ing along  that  side  to  bay  on  the  west.  Su- 
preme court  held  that  grant  extended  only  to 
line  of  low  tide  on  southeasterly  or  southerly 
side  of  estuary  and  that  at  point  of  intersec- 
tion of  northern  branch  and  of  Brooklyn  Basin 
line  crossed  from  headland  to  headland  and 
did  not  follow  around  shore  line  of  basin. — 
Oakland  vs.  Oakland  W.  F.  Co..  118  CaL  }60. 
175.  50  Pac.  Rep.  277. 

As  to  Interpretation  of  patenta,  see  par.  35 
this  note. 

OS.  INTBXTION  OF  PARTIES  TO  BB 
ASCERTAINED.— In  all  cases  of  confiicting  de- 
scription object  of  court  is  to  ascertain  inten- 
tion of  parties,  and  entire  description  contained 
In  instrument  should  be  resorted  to  for  pur- 
pose of  ascertaining  intention. — Vance  vs.  Fore. 
24  Cal.  435.  446;  Miller  vs.  Grunsky,  141  Cal. 
441.  450,  66  Pac  Rep.  858.  75  Id.  48.  See 
Aguirre  vs.  Alexander,  58  Cal.  21,  37. 

94.  The   intention   of  parties  should   be  as- 
certained by  consideration  of  entire  description. 
A  deed  described  initial  point  in   boundary   of 
land  as  being  "at  boundary  of  said  rancho."  and 
as   being    "the   middle   or   center   of   the   well- 
known  point  called  Portezuela  de  las  Animas" 
(a  low,   narrow  ridge  connecting  two  paraliel 
ranges  of  hills).    The  other  calls  in  description 
carried  boundaries  to  certain  hills  and  bound- 
ary lines  of  other  ranches.     As  boundaries   of 
rancho   were   finally   surveyed  and   located,   no 
point  in  said   boundary  coincided  with   middle 
or   center   of-  Portezuela.     By   taking  point    In 
middle  of  Portezuela  as  starting  point  and  run- 
ning other  lines  according  to  calls,  they  would 
not  close  withocit  abandoning  last  call  and  run- 
ning straight  line  to  point  of  beginning.      By 
taking  point  in  boundary-line  opposite  middle 
of  Portezuela,  and  running  several  courses  and 
distances    according    to    calls,    the    line    would 
close  at  point  of  beginning.     It  did  not  appear 
in    record    whether   deed    was    made   before   or 
after  boundaries  of  rancho  were  actually   run 
out  on  ground  and  finally  located  and  marked. 
If  made  before  boundaries  had  been  determined, 
court  held  that  middle  of  Portezeula  would  be 
more  certain  boundary  than   boundaries  of  an 
unsurveyed   Mexican    grant,    but    that    if    made 
after  such   survey,   boundary  of   rancho  might 
be  considered  equally  as  certain  as  Portezueia. 
As  mark; I.      of  these  boundaries  was  material 
fact  from  which  to  determine  intention  of  par- 
ties, it  was  held  that  cause  must  be  sent  ba^k 
for  new  trial,  and  that  if  it  be  found  that  such 
boundaries    had    been"  marked,    under    the    cir- 
cumstances,   they    must    control,     rather     than 
the    Portezuela.      But    that    If    Portezuela    be 
found  to  be  Initial  point,  the  last  call   In  sur- 
vey must  be  rejected  and  a  new  one  supplied 
running   in    a   straight    line    from    last   station 
to    place    of    beginning,    as   boundaries    would 
then    correspond    with    other    calls    and    with 
probable      intention      of     parties. — Piercy      va 
Crandall.  34  Cal.  334,  340. 

95.  It  is  duty  of  court  to  give  deed  same 
construction  that  parties  gave  it  at  time  of 
its  execution.  Court  must  place  itself  as  near- 
ly as  possible  in  position  of  contracting  par- 
ties, and  their  intent  will  be  ascertained  in 
same  manner  as  in  cases  of  any  other  contract. 
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ir,  when  court  has  placed  itself  in  that  posi- 
tion. Intent  of  parties  is  not  apparent  from 
deed,  it  Is  to  be  soufrht  by  resort  to  rules  of 
construction  which  give  grreater  effect  to  those 
thing^s  about  which  law  presumes  parties  are 
least  liable  to  mistake.  But  arbitrary  rules 
are  not  to  be  invoked  If  Intention  of  parties 
can  be  plainly  discovered  without  their  aid.— 
Kimball  vs.  Semple,  25  Cal.  440,  449. 

.  96.  Where  a  deed  contains  two  descriptions 
I  and  there  is  a  clear  repugnance  between  them, 
I  It  must  be  read  In  light  of  surrounding  facts  to 
I  determine  intention  of  parties.— Wade  vs.  De- 
'  ray,  50  Cal.  376.  881,  382. 
See  pars.  70-75  this  note. 

97.  Where  one  in  possession  of  pueblo  land 
which  includes  a  portion  of  an  unopened  street, 
at  Junction  of  two  streets,  as  marked  upon 
the  official  map  of  the  city  (an  adjoining  pos- 
sessor having  deeded  to  city  the  remaining 
portion  of  width  of  unopened  street  for  street 
purposes),  petitions  for  an  exchange  of  that 
portion  of  land  in  street  intended  to  be 
opened  for  land  lying  on  other  side  of  his 
lot.  and  accepts  deed  from  city  which  describes 
his  land  as  beginning  at  corner  of  two  streets, 
and  as  bounded  on  street  which  had  been 
partly  Included  by  his  possessory  claim,  it 
must  be  presumed  that  point  called  for  is 
corner  of  streets  as  flxed  on  official  map,  and 
not  as  street  would  be  fixed  if  consisting 
merely  of  strip  conveyed  to  city  by  adjoining 
possessor.  The  circumstances  would  be  re- 
quired to  show  very  clearly  that  something 
different  was  intended  to  Justify  different  con- 
clusion.—Mills  vs.  City  of  L»os  Angeles,  90  Cal. 
522,   530,  27   Pac.  Rep.   354. 

98.  L.  being  owner  of  quarter-section  of 
land,  conveys  to  C  a  small  portion  of  it  taken 
from  southeasterly  part,  containing  22.29  acres. 
Afterwards  L  conveyed  to  H  "the  east  one 
hundred  acres  (of  the  quarter-section),  com- 
mencing on  the  west  bank  of  Feather  River 
and  running  back  to  westward  far  enough 
so  as  to  comprise  east  one  hundred  acres  (of 
the  quarter-section),  excepting  therefrom  a 
small  piece  of  land  sold  by  L  to  C."  This 
was  construed  to  convey  not  one  hundred 
acres,  but  77.71  acres.— Cox  vs.  Hayes,  64  Cal. 
32.  33,  27  Pac.  Rep.  785. 

99.  For  opinion  determining  extent  of  water- 
right  reserved,  see  Lake  Vineyard  Lu  &  W.  Assoc 
vs.  San  Gabriel  O.  O.  Assoc.  58  Cal.  51.  52. 

As  to  iDteBtloB  of  parties,  see  pars.  70-73, 
200,  216-218,  234,  265,  and  265  this  note;  also 
note  30  Am.  Dec.  734. 

100.  Intention  elearlr  expressed  by  deed 
controls.— When  language  of  deed  is  explicit 
and  free  from  ambiguity,  extrinsic  facts  can- 
not be  averred  or  proved  to  show  that  Inten- 
tion of  parties  was  different  from  that  which 
words  of  deed  Import. — Castro  vs.  Tennent,  44 
Cal.   253.  258.  260. 

101.  Deed  conveying  "all  the  undivided  half 
of  right,  title,  and  interest  of  said  parties 
of  first  part  of,  in,  and  to  that  certain  tract 
and  parcel  of  land  lying  and  being  in  state 
of  California  and  county  of  Santa  Clara,  known 
by  the  name  of  Rancho  Santa  Teresa,  the 
interest  therein  conveyed  being  same  acquired 
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by  parties  of  first  part  as  heirs  of  Jose  Joaquin 
Bcrnal.  and  his  wife,  Josefa  Sanchez  de 
Bernal,  deceased,"  was  held  not  to  be  repug- 
nant in  descriptive  clause.  The  second  part 
of  description  was  merely  an  explanation  by 
parties  of  sense  in  which  they  used  first  clause, 
and  this  meaning  must  be  given  to  it  by 
courts. — Castro  vs.  Tennent,  44  Cal.  253,  261. 

108.  Facts  sabseanent  to  conveyance  not 
to  be  considered. — Facts  subsequently  devel- 
oped, unknown  .o  parties  at  time  the  con- 
veyance was  made,  cannot  be  taken  into  ac- 
count in  determining  Intention  of  parties  with 
relation  to  boundary-lines  described  in  a  deed. 
Being  ignorant  of  such  facts,  parties  could  not 
have  contracted  with  reference  to  them,  and 
their  intentions  can  In  no  respect  be  illus- 
trated by  them.  Where,  at  time  a  deed  was 
made  of  portion  of  Mexican  sobrante  grant-, 
such  grant  had  not  been  segregated,  but  pre- 
liminary survey  had  been  made  thereof,  known 
as  Von  Schmidt  survey,  by  the  authority  of 
surveyor-general,  and  property  conveyed  was 
described  as  being  certain  undivided  interest 
In  such  grant,  naming  it.  and  with  reference  to 
decree  of  conflrmatlon  of  such  grant, 
and  also  with  reference  to  such  prelim- 
inary survey;  and  It  appeared  that  as 
matter  of  fact  such  survey  was  not  adopted, 
but  that  another  survey  was  thereafter  made 
and  approved  by  surveyor-general,  reference 
In  deed  to  such  survey  will  be  rejected.  The 
rule  that  facts  subsequently  developed,  un- 
known to  parties  at  time  conveyance  was 
made,  cannot  be  taken  into  account,  is  not 
applicable  to  such  a  case,  for  ignorance  on 
part  of  parties  of  such  subsequent  survey 
and  its  confirmation  cannot  be  affirmed  in 
sense  of  rule  in  question.  While  they  did  not 
know  that  such  survey  would  be  made  and 
confirmed,  they  knew  that  Von  Schmidt  survey 
had  not  been  confirmed.—that  it  might  be  net 
aside  and  another  made  and  confirmed  by 
which  rancho  might  be  located  upon  dlffcre^it 
ground  In  whole  or  in  part.  Such  oonclusion 
is  not  weakened  by  fact  that  parties  supposed 
the  Von  Schmidt  survey  to  be  correct,  for  they 
knew  that  it  might  not  be  correct,  and  con- 
tracted in  view  of  such  knowledge. — Piper  vs. 
True,   36  Cal.   606,   618,   619. 

See  pars.  271,  272  this  note. 

IDS.  MANNER  OF  DRSCRIPTION.— Any  de- 
scription will  suffice  wblcb  ldentlJle*i  tbe  land 

granted  with  such  certainty  that  the  specific 
parcel  intended  to  be  granted  can  be  ascer- 
tained either  by  calls  of  instrument,  a.)  ap- 
plied to  the  land,  or  by  aid  of  descriptive 
portions  of  grant— Banks  vs.  Moreno,  89  Cal. 
233,  239;  Rea  vs.  Haffenden,  116  Cal.  596,  603, 
48  Pac.   Rep.   716. 

104.  Land  described  as  commencing  at 
northeast  corner  of  block  and  **runnlng 
twenty-five  varas  west  from  said  northeast 
corner;  thence  back  one  hundred  varas,"  was 
held  to  be  a  strip  off  of  easterly  side  of  block 
twenty- five  varas  wide  and  one  hundred  varas 
deep  from  northerly  line  of  block.— De  Levll- 
lain  vs.   Evans,  39  Cal.  120,   122. 

105.  Description  is  not  void  for  uncertainty 
in  that  It  does  not  state  the  state,  county,  or 
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city  In  which  property  I0  situated,  if  without 
such  statement  property  can  still  be  located 
and  identified.— McCullougrh  vs.  Olds,  108  Cal. 
529,  532,  41  Pac.  Rep.  420. 

106.  If  the  call  for  one  of  boundaries  be 
false  and  must  be  rejected,  and  without  such 
call  description  will  fit  equally  well  four  differ- 
ent parcels  of  land,  deed  will  be  rold  for  un- 
certainty.—People  vs.  Klumpke,  41  Cal.  2€S, 
278. 

107.  Conveyance  of  definite  number  of  acres 
or  any  other  definite  quantity  of  land,  parcel 
of  a  tract  containing  larger  number  of  acres 
or  larerer  quantity  of  land,  if  amount  conveyed 
be  not  located  by  the  deed,  is  construed  as 
conveying:  an  undivided  interest  in  larger  tract, 
for  such  Is  manifest  intention  of  parties;  but 
if  deed  purports  to  describe  specific  tract  of 
land,  mentioned  as  parcel  of  larger  tract,  but 
which  fails  to  describe  tract  intended  to  be 
conveyed  in  such  a  manner  that  It  can  be 
located,  It  will  not  have  the  effect  of  conveying 
an  undivided  interest  In  larger  tract.— Orogan 
vs.   Vache,   45   Cal.    610,    618. 

108.  DESCRIPTION  AS  SUBDIVISIOlf  OF 
GOVERNMENT  TOWNSHIP. — In  case  of  con- 
veyance of  land  described  only  as  being  town- 
ship or  subdivision  of  township,  actual  survey 
and  monuments  of  United  States  are  referred 
to  on  face  of  deed.  Such  deed  refers  to 
physical  objects  on  surface  of  earth,  to  wit: 
"township  or  section  lines  as  marked  by  gov- 
ernment surveyor." — Powers  vs.  Jackson,  60 
Cal.  429,  432. 

109.  Where  owners  of  Mexican  grant  have 
adopted  government  method  of  surveying  and 
subdividing  their  land,  and  have  caused  map 
to  be  made  showing  such  subdivisions,  a  de- 
scription in  accordance  with  survey  so  made 
must  be  held  sufficient.  Tt  is  not  necessary 
that  the  map  be  referred  to  in  description, 
where  it  was  known  to  all  parties  that  there 
was  such  a  map,  and  transaction  was  had 
in  view  of  It.— Rea  vs.  Haffenden,  116  Cal.  596, 
60S,  48  Pac.  Rep.  716. 

110.  Dencrlptlve  nane  or  number. — ^Descrip- 
tion of  tract  of  land  by  name  Is  sufHclent  as 
it  Is  presumed  that  tract  and  extent  of  its 
boundaries  Is  well  known  by  name. — People 
vs.  Leet,  28  Cal.  161,  163;  Banks  vs.  Moreno, 
30  Cal.  233,  239;  Castro  vs.  Tennent,  44  Cal. 
268.  258;  McKeon  vs.  Millard,  47  Cal.  581,  583; 
Bates  vs.  Howard,  105  Cal.  178,  183,  38  Pac. 
Rep.    715. 

111.  Designation  of  tract  by  particular 
name  or  number  is  sufficient;  and  If  it  can  be 
rendered  certain  by  extrinsic  evidence,  this 
Is  as  good  a  description  as  one  by  metes  and 
bounds.— Reynolds  vs.  West,  1  Cal.  822,  828; 
Castro  vs.  Oill.  5  Cal.  40,  42;  Stanley  vs.  Green. 
12  Cal.   148,   166. 

112.  A  description  of  tract  of  land  by  name 
Is  suflicient  If  it  Is  known  and  can  be  identi- 
fied by  such  name.  In  such  case  It  is  unnec- 
essary' to  specify  boundaries  by  metes  and 
bounds.  If  description  by  metes  and  bounds 
be  uncertain,  but  deed  contains  description  by 
name,  former  may  be  disregarded. — Phelan  vs. 
Poyoreno.  74  Cal.  448.  455-456.  13  Pac  Rep. 
681,  16  Id.  241. 


r 


if 


118.  A  description  of  land  by  name  Is  or 
may  be  sufBoient  if  boundaries  are  known  and 
well  defined.  The  name  of  county  in  whldi 
land  is  situate  may  be  useful  as  part  of 
description,  but  if  otherwise  sufBelent.  is  not 
essential.— Burnett  vs.  Kullak,  76  Cal.  68  S.  n% 
18   Pac   Rep.   401. 

114.     Where  water-ditch  is  generally  known 
and    spoken    of   as    Watson    ditch,    and    there  ' 
is  no  evidence  that  there  was  any  other  ditch  ; 
in  eounty  having   same   name,   and   It   la   de* 
scribed   in   complaint   and    deed   by   such    de« 
scriptlve  name,  and  general  particulars  aa  to 
its  head  and  course  are  substantially  same  in  | 
two    instruments,    property   described    in    deed 
is  sufnciently   identified  as   being  same  prop- 
erty    described     in     complaint.  —  Murray     vs. 
Tulare  Irr.  Co.,  120  Cal.  311,  816,  49  Pac  Rep. 
563.  62  Id.   686. 

As  to  eoBveyaaee  oC  prepcrty  by  deaerlpttve 
name,  see  KESRR'S  CYC.  CIV.  CODE  %  1092  and 
note. 

116.  Same — ^F«>relgB  mune. — Fact  that  name 
is  foreign  one  and  cannot  be  translated  into 
English  so  as  to  mean  anything,  does  not  alter 
or  affect  its  potency  as  name  descriptive  of 
place.— Castro  vs.  GUI,  6  CaL  40,  42. 

lis.  Same  —  Ranelio  made  «p  of  scfcsal 
grants  may  ac«nlre  name  and  pass  by  deed 
under  that  name.— ^Vejar  vs.  Mound  City  L*.  A 
W.  Assoc,  97  Cal.  659,  665,  32  Pac  Rep.  71S. 

117.  Same — Reservation  of  tract  may  be  hy 
name. — It  is  well  settled  that  grant  of  tract 
of  land  with  well-known  boundaries,  deslg 
nated  and  known  by  general  name,  passes  all 
land  within  tract  so  named  and  designated; 
and  upon  same  principle,  where,  in  grant  of 
tract  of  land  by  metes  and  bounds,  there  is 
excepted  therefrom  portion  of  tract  with  well- 
known  boundaries  designated  by  general  name 
by  which  It  is  known,  tract  so  designated 
does  not  pass  by  grant.— "^ruett  vs.  Adams,  66 
Cal.  218.  219,  6  Pac.  Rep.  Sa. 

118.  Same — Salilclent  Is  claim  of  meekaaic^ 
lien. — A  description  of  land  by  name  is  sufB- 
elent for  identification  of  property  in  claim 
filed  for  purpose  of  fastening  mechanic's  lien 
upon  property  where  property  is  well  known 
by  such  name. — ^Tredinnick  vs.  Red  Cloud  C 
M.  Co..  72  Cal.  78,  81,  82,  13  Pac  Rep.  168. 

lis.  Designation  of  goTemment  line  aet 
yet  established. — When  a  lot  of  land  conveyed 
is  described  as  bounded  by  an  adjoining  lot. 
true  dividing  line  between  those  lots  must  be 
considered  as  referred  to  as  boundary  of  land 
conveyed,  in  absence  of  any  reference  in  con- 
veyance to  eonventlonal  line,  or  any  proof 
that  at  time  of  delivery  of  deed  conventional 
line  was  pointed  out  as  beihg  boundary  of 
land  conveyed.  Under  such  eircumstaness, 
where  land  Is  described  as  abutting  upoa 
Mexican  grant,  line  of  such  grant  as  subse- 
quently determined  by  government  survey  will 
control,  and  not  boundaries  of  such  grant  as 
understood  to  exist  at  time  of  delivery  of 
deed. — ^Umbarger  vs.  Chaboya,  49  Cal.  526,  538- 
540. 

See  pars.  271,  272  this  note. 

120.  Where  owner  of  Mexican  grant  deeds 
portion  thereof  after  he  has  received  Juridical 
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possession   from   Mexican    nation,    but    before 
It  has  been  surveyed  and  patented  by  United 
States,  and  in   such  deed  describes   land  con- 
veyed as  commencing  at  southeast  corner  of 
raneho,    and    running    thence    alon^r    southern 
boundary  of  saihe  for  one  third  of  Its  distance* 
1    "outheastem    corner    of    rancho    will    be   con- 
I    stmed  as  point   established   by  survey   incor- 
I.  porated  in  patent,  and  not  as  point  fixed  by 
j   survey    made    at   time   of    erivlns   of   Juridical 
9   possession,  notwlthstandlngr  that  at  time  deed 
I   was    made    latter    point    was    understood    by 
I  parties  to  be  southeastern  comer. — Maxey  vs. 
I  Thurman,  50  Cal.  S21.  S25. 

121.  Where  owner  of  Mexican  grant  con- 
veys portion  thereof  prior  to  time  of  final 
survey  of  such  grant  by  United  States  govern- 
ment, and  describes  certain  of  boundaries  of 
land  conveyed  as  running  parallel  with  south- 
ern line  of  ranch  "according  to  the  survey  of 
same  madd  by  United  States  surveyor-general 
of  such  state,"  and  It  appears  that  the  only 
Rurvey  which  had  at  time  of  execution  of  deed 
been  made  under  authority  of  surveyor-gen- 
eral was  preliminary  survey  of  which  no  plat 
appears  to  have  been  seen  or  examined  by 
parties  to  deed,  and  was  merely  an  experi- 
mental survey  which  was  never  approved  by 
survej'or- general,  and  It  Is  not  shown  that 
grantees  had  any  knowledge  of  existence  of 
such  survey,  such  language  will  be  construed 
as  referring  to  final  survey  of  grant  as  sub- 
sequently made  by  authority  of  surveyor-gen- 
eral. Such  construction  will  be  adopted  espe- 
cially when  description  contained  in  Mexican 
grant  and  disefto  accompanying  it  fix  bound- 
aries of  such  grant  with  such  precision  as 
to  enable  parties  to  practically  fix  for  them- 
selves in  advance  lines  of  survey  that  would 
of  necessity  thereafter  be  made  by  authorities 
of  United  States. — Fratt  vs.  Toomes,  48  Cal. 
28.   84. 

m.     General    anA   partlevlar   descrlptloBs.— 

Considering  circumstances  shown  by  evidence 
certain  of  calls  of  deed,  which  were  in  nature 
of  particular  deseriptlons.  were  held  not  to 
have  been  used  in  sense  of  restriction,  but 
In  sense  of  reiteration  or  afllrmation  of  other 
calls  whloh  were  in  nature  of  general  desertp- 
tion.-^Piper  vi.  True,  86  Cal.  606.  617. 
See  pars.  227-229  this  note. 

188.  If  a  rancho  is  well  descHbed  br  name, 
whleh  is  followed  by  a  partloujar  description 
which  is  erroneous,  and  it  appears  that  latter 
description  was  not  intended  to  be  used  In 
sense  of  restriction,  the  particular  description 
will  be  rejected.— Haley  vs.  Amestoy,  44  CaL 
182.  188. 

124.  It  is  principle  In  eonstntction  of  re- 
leases, and  reason  of  rule  extends  to  grants 
and  conveyances  of  lands,  that  a  release  in 
general  words  shall  be  restrained  to  particular 

>ccasion;  mnd  that  where  there  are  general 
words  alone  in  a  deed  of  release  they  shall 
be  taken  most  strongly  against  the  releasor; 
but  when  there  is  particular  recital  in  a  deed, 
and  then  general  words  follow,  general  words 
shall  be  qualified  by  particular  reoltaL— Hayes 
vs.  Wetberbee,  60  Cal.  896.  899. 

125.  Grmat  of  all  lands  bdongtnff  ts  grantMw 
conveyance  in  which  descrlptlre  clause  Is 


"All  lands  and  real  testate  belonging  to  said 
party  of  first  part,  wherever  same  may  be 
situated,"  etc.,  is  sufBclent  description  to  con- 
vey lands  belonging  to  grantor.— Pettlgrew  vs. 
Dobbelaar.  63  Cal.  896,  397. 

12^  Oecnpation  oC  grantor.^-Orant  describ- 
ing tract  by  reference  to  known  occupation  of 
grantor  or  another  is  sufficient. — Banks  vs. 
Moreno.  39  Cal.  283.  239. 

127.  Refevenee  to  sther  Instmnient  for  de» 
sertptlon^-nlf  one  deed  refers  to  another  for 
description  of  granted  premises  it  is  regarded 
as  of  same  effect  as  if  latter  were  copied  into 
deed  iUelf.— Vance  vs.  Fore.  24  CaL  436.  444; 
Banks  vs.  Moreno.  39  Cal.  238,  289. 

See  pars.  888-3&1  this  note. 

128.  The  parties  to  deed  instead  of  setting 
out  In  full  metes  and  bounds  or  other  complete 
designation  of  tract  intended  to  be  conveyed, 
may  describe  it  In  whole  or  in  part  by  refer- 
ence to  some  instrument  as  a  deed,  map.  etc., 
which  contains  or  furnishes  such  description 
of  land  that  it.  when  read  in  connection  with 
deed,  will  completely  identify  land.  The  deed 
and  instrument  therein  referred  to  when  taken 
together  must  be  as  certain  in  respect  to  de- 
scription of  premises  as  deed  containing  no 
direct  reference  to  another  document.  It  is 
unnecessary  to  say  whether  instrument  re- 
ferred to  in  deed  mtist  be  produced  in  evi- 
<lence  when  deed  itself  contains  sufllcient  de- 
scription of  premises;  but  when  such  Is  not 
the  case,  party  claiming  under  deed  Is  under 
same  rule  to  produce  instrument  referred  to 
in  deed  as  to  produce  deed  itself. — Caldwell  vs. 
Center.  80  Cal.  689,  642,  89  Am.  Dec.  131. 

129.  A  deed,  for  description  of  land  con- 
veyed, may  refer  to  another  deed  or  to  a  map. 
and  deed  or  map  to  whleh  reference  is  thus 
made  is  considered  as  incorporated  In  deed 
itself.— McCullough  vs.  Olds.  108  Cal.  629,  531. 
41   Pac.  Rep.   420. 

180.  When  a  tract  of  land  has  been  sub- 
divided Into  blocks  or  lots,  and  ja  map  thereof 
made  on  which  blocks  or  lots  are  designated 
by  numbers,  a  description  of  blocks  or  lots 
in  deed  by  the  numbers  so  designated  is  sufll- 
cieift,  provided  the  map  can  be  produced  and 
Identified.— McCullough  vs.  Olds,  108  CaL  529. 
632.  41  Pac.  Rep.  420. 

181.  A  deed  which  purports  to  convey 
**tho8e  certain  pieces  and  parcels  of  land  In 
the  county  of  San  Francisco*  state  of  Califor- 
nia, bounded  and  particularly  described  as  fol- 
lows, to  wit:  Gift  Map  No.  2,  lots  808  to  405, 
Inclusive.  Oift  Map  No.  2,  lots  406  and  407. 
together  with  all  tenements,"  etc,  is  sufficient 
description  if  there  is  such  a  map  as  that 
referred  to  as  "Gift  Map  No.  2."— Pettlgrew 
vs.  Dobbelaar,  68  Cal.  396,  897. 

182.  Deed  which  describes  property  con- 
veyed as  being  certain  numbered  lots  on  desig- 
nated map,  no  other  description  being  given, 
win  convey  title  only  to  such  land  as  appears 
by  map  to  be  included  therein,  and  land  ad- 
joining tract  delineated  in  such  map.  although 
owned  by  the  same  grantor  and  apparently 
considered  by  him  as  part  thereof,  will  not 
pass  under  designation  as  lots  bearing  certain 
number  according  to  such  map.    Although  con- 
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sldered  by  grrantor  as  part  of  tract,  yet  It 
Is  unsurveyed  and  unplatted  and  there  Is  no 
languagre  In  such  description  apparently  de- 
slerned  or  sufficiently  definite  to  carry  any 
land  not  delineated  on  map. — Sanchez  vs.  &race 
M.  E.  Church.  114  Cal.  295.  298.  46  Pac.  Rep.  2. 
As  to  mnrreTf  plan«  or  prevtovs  conveyance 
referred  to  In  deed,  see  note  30  Am.  Dec.  741. 

138.  Same — In  decree  of  foreclosure  of  mort- 
yase.— It  Is  held  In  Crosby  vs.  Dowd,  61  Cal. 
557,  601-603,  that  while  description  In  mort- 
gage of  land  mortgaged  will  be  sufficient  by 
reference  to  other  deeds  on  record  containing 
description  thereof,  such  description  by  refer- 
once  Is  not  good  In  complaint  and  decree  in 
'  foreclosure  proceedings;  If  description  con- 
tained In  mortgage  Is  susceptible  of  being 
made  definite  and  certain,  that  ought  to  be 
done  in  action  foreclosing  mortgage:  that  de- 
cree should  pu{  an  end  to  all  such  uncertain- 
ties, and  should  describe  land  to  be  sold  with 
sufficient  certainty  for  Its  identification;  and 
that  such  decree  would  be  void.  This  case 
was  followed  by  several  others  to  same  eCTect. 
but  It  was  subsequently  held  that  while  de- 
scription in  foreclosure  proceedings  should  be 
made  definite,  failure  in  this  respect  would  be 
merely  an  irregularity,  and  that  decree  would 
not  be  void.— De  Sepulveda  vs.  Baugh,  74  Cal. 
468,  474.  16  Pac.  Rep.  223. 

134.  Same — Map  referred  to  by  decree  In 
partition.— Where  a  map  or  other  paper  is 
referred  to  in  Judgment  In  proceedings  in 
partition  as  material  part  of  it.  it  should  be 
Identified  by  Judgment  and  made  part  of  It; 
It  should  not  be  referred  to  as  paper  recorded 
elsewhere.— Emerlc  vs.  Alvarado.  64  Cal.  529, 
621,   2   Pac.   Rep.   418. 

186.  Same  —  Reference  mnat  Identify  other 
Instrument.— If  sheriffs  deed  describes  prop- 
erty sold  on  execution  solely  by  reference  to 
a  non-offlclal  map.  the  particular  map  re- 
ferred to  must  be  clearly  Identified  by  such 
reference.  If  reference  Is  so  uncei  .aln  that 
It  may  apply  to  either  of  two  maps,  it  will  be 
void  for  uncertainty.— Cadwalader  vs.  Nash,  73 
Cal.    43,    47,    14    Pac.    Rep.    386. 

See  pars.  356-360  this  note. 

136.  For  description  of  property  conveyed, 
deed  referred  to  another  deed  "recorded  in 
Sacramento,"  and  it  was  held  that  description 
in  deed  given  was  not  vitiated  by  fact  that 
deed  referred  to  was  falsely  stated  to  be 
recorded  In  county  where  property  was  situ- 
ated and  referred  to,  being  otherwise  suffi- 
ciently identified  In  the  reference.— Saunders 
vs.   Schmaelzle,   49   Cal.   ^9.   66. 

187.  MEANDER  LINES  are  run  in  survey- 
ing portions  of  public  lands  bordering  upon 
navigable  rivers,  not  as  boundaries  of  tract, 
but  for  purpose  of  defining  sinuosity  of  banks 
of  stream,  and  as  means  of  ascertaining  quan- 
tity of  land  in  fraction  subject  to  sale,  and 
which  is  to  be  paid  for  by  purchaser.— St.  Paul 
&  Pac  R.  Co.  vs.  Schurmeier,  74  U.  S.  (7  Wall.) 
272.  bk.  19  L.  ed.  74;  Klrby  vs.  Potter,  138  Cal- 
686  687.  72  Pac  Rep.  338;  Hendricks  vs. 
Feather   R.    C   Co.,    138    Cal.    423.    425.   71    Pac. 

Rep,   496. 

As  to  meander  linen,  see  pars.  148,  158.  160 
this  note;  also  note  27   Am.   St.   Rep.   59;   note 


by  H.  P.  Farnham.  42  It.  R.  A.  510;  briefs  IS 
L.  R.  A.  671;  44  L.  R.  A.  814;  68  Ll  R.  A 
168. 


188.  Control  when  river  bank  enmnat  be 
relocated. — Two  adjoining  grants  were  de- 
scribed, one  as  being  bounded  by  right  bank 
of  river,  the  other  as  bounded  by  left  bank, 
the  patent  of  neither  rancho  calling  for  otbef 
as  coterminous  boundary.  The  courses  and 
distances  of  meander  line  of  each  bank  were 
given  in  respective  patents.  Subsequent  to 
surveys  course  of  river  was  subjected  to  sev- 
eral sudden,  violent,  and  considerable  changes, 
caused  by  freshets  cutting  away  Its  banks 
and  changing  its  channel.  I'lalntiffs.  In  caus- 
ing surveys  to  be  made  for  purpose  of  estab- 
lishing lines.  In  an  action  to  quiet  title  re- 
sulting from  dispute  as  to  proper  location, 
did  not  direct  surveyors  to  relocate  original 
banks  of  stream,  but  directed  them  to  follov 
courses  and  distances  along  meander  lines  ot 
banks.  The  surveyor  established  line  approx- 
imating meander  line  on  one  bank  of  stream 
and  platted  same,  and  for  other  bank  drew 
line  parallel  with  former  at  uniform  distance 
of  seven  chains  therefrom,  allowing  that  to 
be  width  of  river  running  between  two 
ranches:  and  decree  was  made  In  accordance 
with  such  survey.  It  was  held  on  appeal  that 
proper  course  was  first  to  endeavor  to  re- 
locate original  banks  of  stream  as  It  existed 
at  time  grants  were  made;  that  If  these  could 
not  be  determined  It  would  be  proper  to  adopt  « 
courses  and  distances  given  in  patents  as  , 
establishing  boundary-lines,  and  that  the 
method  adopted  was  erroneous. — Martin  va 
Cooper,  87  Cal,  97.  98-101,  25  Pac.  Rep.  262. 

180.  Must  yield  to  ahore-llne,  ^rhen  In  eoa-  j 
lllct. — If  there  is  conflict  between  natural 
boundary  or  shore-line  and  line  as  given  by 
courses  and  distances,  latter  must  yield  to 
former. — Northern  R.  Co.  vs.  Jordan,  87  Cal. 
23,   25.   25  Pac.  Rep.  273. 

140.  If  one  of  boundaries  of  grant  be  de- 
scribed as  bank  of  river,  and  courses  and  dis- 
tances are  given  as  meander  line  of  bank 
referred  to,  if  bank  can  be  found,  courses  and 
distances  must  yield  to  natural  monuments.— 
Martin  vs.  Cooper,  87  Cal.  97,  98,  25  Pac.  Rep. 
^62. 

141.  Even  though  meander  line  does  not 
follow  bank  of  river  closely,  but  runs  easterly 
thereof  at  distances  varying  from  a  point  to 
several  hundred  feet,  knd  in  fact  leaves  about 
thirty  acres  between  it  and  meander  line  of 
bank  of  river,  river  and  not  meander  line  will 
constitute  boundary.  —  Hendricks  vs.  Feather 
Riv^r  C.  Co.,  138  Cal.  423.  424,  426.  71  Pac 
Rep.    496. 

142.  One  of  descriptive  calls  In  mortgage 
was  "north  19  degrees,  30  minutes,  west  U 
chains  to  mouth  of  creek;  thence  ascending 
ftald  creek  north  81  degrees,  west  6  chains.'* 
etc..  giving  certain  courses  and  distances  until 
arriving  at  certain  point,  and  then  "crossing 
the  creek  to  the  end  of  the  old  wall  on  the 
north  side  of  the  marsh."  If  courses  and  dis- 
tances from  mouth  of  creek  be  followed  as 
true  line,  there  would  be  excluded  from  mort- 
gage strip  of  land  between  this  line  and  the 
creek.     Court  held  that  course  of  creek  must 
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control  deslfirnated  courses  and  distances,  and 
fact  that  surveyors  had  been  employed,  not 
as  arbitrators  to  determine  equitably  where 
boundary-line  should  be,  but  for  purpose  of 
establishing:  line  called  for  by  morterasre,  and 
that  they  had  marked  off  line  desicrnated  by 
courses  and  distances  would  not  estop  parties 
employiner  such  surveyor  nor  establish  line 
as  an  asrreed  line.— Spring  vs.  Hewston,  68  Cal. 
442,   444. 

143.  A  call  in  conveyance  "thence  ascend- 
Ing  said  creek'*  must  prevail  over  courses  and 
distances.  The  creek  Is  boundary  of  land  con- 
veyed, and  courses  and  distances,  beinff  only 
approximate  estimates  of  direction  and  len^rth 
of  boundary,  must  yield  to  actual  line  of 
creek.  When  meandering:  stream  Is  boundary 
It  is  Impracticable  for  surveyor  to  flx  monu- 
ments in  channel  of  water,  or  to  define  actual 
line  of  its  windingrs  and  courses;  and  in  at- 
tempting: to  define  Its  banks  it  will  be  Im- 
possible for  two  surveyors  to  g:lye  courses 
and  leng:ths  of  Its  several  meanders  alike. 
This  construction  Is  not  overcome  by  the  fact 
that,  after  "ascending:  the  creek"  for  several 
courses,  next  course  is  grlven  as  "crosslngr  the 
creek  to  the  end  of  the  old  wall."  Nor  Is 
construction  to  be  grlven  to  these  calls  quali- 
fied by  subsequent  reference  in  conveyance 
to  former  survey  made  by  desig:nated  surveyor. 
— Freeman  vs.  Belleg:arde,  108  Cal.  179,  186, 
186.   41  Pac.  Rep.   289. 

144.  MIDDLE  OF  DBSICUVATBD  MONU- 
MBNT  IS  DOUNDARY.LINIC^— In  the  .absence 
of  any  qualifying:  term,  designation  in  con- 
veyance of  any  physical  object  or  monument 
as  boundary  Implies  middle  or  central  point 
of  such  boundary;  as,  for  example,  if  boundary 
be  a  road  or  higrhway  or  stream,  thread  of 
road  or  stream  will  be  intended;  if  a  rock,  a 
heap  of  stones,  or  a  tree  be  the  boundary, 
the  central  point  of  such  tree  or  rock  or  heap 
of  stones  will  be  Intended.  A  private  g:rant 
is  to  be  Interpreted  in  favor  of  g:rantee,  and 
if  grantor  is  owner  of  monument  or  boundary 
deslgrnated  in  his  srant,  his  conveyance  will 
be  held  to  extend  to  middle  line  or  central 
point  of  such  monument  or  boundary.  This 
rule  is  not  changred  by  reason  of  fact  that 
stream  which  is  desigrnated  as  boundary  Is 
tidal  stream,  if  grantor  of  land  Is  owner  of 
bed  of  such  stream.  .  .  .  The  title  to  beds  of 
tidal  streams  Is  ordinarily  vested  In  soverelgrn, 
and  in  such  case  grant  from  sovereign  which 
is  bounded  by  tidal  waters  will  be  construed 
to  extend  only  to  high-water  mark.  A  grant 
from  sovereign  is  to  be  Interpreted  in  favor 
of  grantor,  contrary  to  rule  for  Interpreting 
grants  between  private  Individuals;  but  if 
sovereign  has  parted  with  title  to  land  be- 
neath stream,  a  grant  of  riparian  tidal  lands 
by  owner  must  receive  same  construction  as 
a  grant  by  him  of  any  other  riparian  lands. — 
Freeman  vs.  Bellegarde.  108  Cal.  179,  184,  185, 
41  Pac.  Rep.  289. 

See  pars.  299-310  this  note. 

145.  Cone  of  monntaln  ranye. — Boundary 
usually  goes  to  middle  of  natural  object  named, 
except  in  case  of  range  of  mountains,  when  it 
goes  to  the  cone  or  dividing  line  of  range.— 
Ornbaum  vs.  His  Creditors,  61  Cal.  455.  469. 


14«.  PUBUEG  LAND  tURTlDTS*— As  to  mir- 
▼ers  of  public  laadsy  see  U.  S.  Rev.  Stats. 
19  2396-2413;  6  Fed.  Stats.  Ann.  pp.  363-880  and 
notes. 

147.  Conflict  between  mutwef  of  towns|ilp 
and  of  prior  Mexican  vmnt. — ^Wbere  a  town- 
ship of  government  land  lying  immediately 
adjoining  Mexican  grant  was  surveyed  and 
sectlonized  long  after  title  to  rancho  was 
settled,  and  its  exterior  boundary  finally  lo- 
cated, if  any  conflict  arises  between  two  * 
surveys,  the  grant  survey  must  prevail. — 
Blackburn  vs.  Nelson,  100  Cal.  336,  337,  34  Pac. 
Rep.  775. 

148.  Fractional  townshlpo  are  to  be  sur- 
veyed and  sold  with  adjoining  townships,  and 
It  is  to  be  observed  that  in  survey  of  such 
fractional  divisions,  lines  must  run  to  the 
watercourse,  where  township  is  made  frac- 
tional by  watercourse,  and  such  watercourse 
Is  by  act  (U.  S.  Stats.)  designated  as  external 
boundary  of  fractional  township.  No  law,  in 
terms,  requires  "meandering"  of  watercourse, 
but  acts  of  congress  require  contents  of  each 
subdivision  to  be  returned  to  and  plat  of  land 
surveyed  to  be  made  by  surveyor-general. 
This  makes  necessary  correct  survey  of  mean- 
derings  of  watercourse  that  Is,  the  boundary 
of  fractional  subdivisions,— and  line  showing 
place  of  watercourse  and  its  sinuosities, 
courses,  and  distances  is  termed  meander  line. 
Field-books,  therefore,  necessarily  show  a 
watercourse  to  be  boundary  of  trad  or  sub- 
division, and  plat  should  correspond  with  field- 
books.— Hendricks  vs.  Feather  River  C.  Co.. 
188  Cal.  423,  426,  71  Pac.  Rep.  496;  Schurmeler 
vs.  St.  Paul  &  Pac.  R.  Co..  10  Minn.  82. 

140.  Government  townsblp  lies  Just  where 
the  government  surveyor  lines  same  out  on 
the  face  of  earth.  These  lines  are  to  be  de- 
termined by  monuments  in  the  field.  Where 
there  is  discrepancy  between  field-notes  and 
plat,  latter  being  made  from  the  former,  and 
former  being  better  evidence  as  to  where 
line  was  run  In  field,  plat  must  give  way  to 
field-notes.  It  Is  at  all  times  proper  for 
land  department  to  correct  a  government  plat 
to  correspond  with  field-notes,  when  such 
notes  show  that  the  plat  delineates  land  where 
there  Is  no  land,  according  to  field-notes.  Plat 
as  corrected  supersedes  original  and  parties 
cannot  ignore  this  correction  and  base  a  title 
upon  mistake  of  map-maker  years  after  mis- 
take has  been  corrected  on  face  of  record. — 
Harrington  vs.  Boehmer,  134  Cal.  196,  199,  66 
Pac.   Rep.    214,   489. 

150.  There  can  be  no  township  upon  public 
lands  of  United  States  except  such  as  has  been 
actually  surveyed  and  marked.  —  Powers  vs. 
Jackson,    50    Cal.    429,    432. 

151.  Same — Lines    of,    created    by    survey. — 
A   section    line    of    United    States    government    f 
land    is    not    ascertained    by    survey,    but    is 
created.— Hughes  vs.  Wheeler,  76  Cal.  230,  233.    . 
18  Pac.  Rep.  386. 

162.  A  stake  put  Into  ground  by  United 
States  surveyor  to  mark  corner  of  section  of 
government  township  becomes  true  corner  of 
the  section  line.— Hughes  vs.  Wheeler.  76  CaL 
230.  233.  18  Pac.  Rep.  386. 
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153.  "bveA  If  priticlpal  meridian  and  base 
lines  have  been  estabUa^ed,  and  exterior  lines 
of  township  have  been  surveyed,  neither  sec- 
tions nor  subdivisions  can  be  said  to  have  taiy 
existence  until  township  Is  subdivided  Into 
sections  and  quarter-sections  by  an  approved 
survey.  The  lines  are  not  ascertained  by  sur- 
vey, but  they  are  cr6ated.*-Robin«on  vs.  For- 
rest, 39  CaL  S17.  S2S. 

184.  iBtertor  lines  of  sectiOik-^The  laws  Of 
United  States  do  not  In  terms  provide  for 
location  of  quarter-section  stakes  or  for  »ut- 
vey  of  interior  lines  of  sections,  but  under 
Instructions  from  greneral  land  office,  author- 
ized by  law.  It  nay  be  dotoe,  and  in  faot  is 
most  usually  done;  and  wlven  so  done,  such 
quarter-sections  find  interior  Haea  are  estab- 
lished by  law. — Chapman  vs.  Polack.  70  Cal. 
4S7,  494,  11  Pac.  Rep.  764;  Hufirbes  vs.  Wheeler, 
76  Cal.  230.  288,  18  Pac  Rep.  886. 

185.  JUDICIAL      IfOTICB      OF      8T8TB1II.» 

Courts  take  Judicial  notice  of  the  system  of 
United  States  land  surveys,  but  not  of  the 
actual  survey8.->De  Sepulveda  vs.  Ban^h,  74 
Cal.   468,  473,   16  t>ac  Rep.   228. 

166.  Failure  to  name,  in  description  of  land 
conveyed,  a  meridian  from  which  township 
and  rangre  are  numbered  does  not  invalidate 
deed  where  property  is  described  as  beins 
within  county  of  Santa  Cruz.  Court  can  take 
Judicial  knowledge  of  fact  that  meridian  of 
Mt.  Diablo  is  the  only  meridian  for  townships 
and  ranges  of  that  county. — ^Harrington  vs. 
Goldsmith,  186  Cal.   168,  169,  68  Pac.  Rep.  694. 

187.     Legal     svbdlvialoiM     of     seetloau  —  The 

;  reference  In  third  section  of  aot  of  Congress 
I  of  September  28,  1860,  relating  to  swamp  and 
Jf  overflowed  land,  to  "legal  subdivisions"  is  to 
smallest  legal  subdivision  made  under  author- 
ity of  Congress  in  survey  of  public  lands. 
The  smallest  subdivisions  under  congressional 
system  are  quarter-quarter  sections  or  forty- 
acre  lots,  unless  fractional  quarter  section  is 
subdivided,  when  subdivisions  may  be  smaller 
than  the  forty-acre  lots,  and  different  in  their 
general  form. — Robinson  vs.  Forrest,  29  Cal. 
817,   823. 

168.  lilaes  eroas  aon-navlgable  ■treamsy 
ordinarily.  -*  Under  ordinary  circumstances 
lines  of  government  survey  would  extend 
across  non -navigable  stream,  but  where  land 
lying  on  opposite  side  In  Mexican  grant,  hav- 
ing river  as  Its  boundary,  grant  of  such  gov- 
ernmexvt  land  will  extend  to  thread  of  stream. 
It  is  not  determined  by  meander  line  along 
bank  of  stream  on  side  where  surveyed  land 
]ie«._Kirby  vs.  Potter.  138  Cal.  686.  687,  688, 
72   Pac  Rep.   338. 

188.  Parol  leatlaiMiT  laadmlsslble  to  show 
towiisklp  snrrey  erroneous. — Parol  testimony 
and  private  surveys  cannot  be  received  to 
show  that  a  line  laid  down  upon  approved 
official  plat  of  government  township,  under 
which  and  with  reference  to  which  parties  to 
an  action  purchased,  is  erroneous;  thus  where 
plaintiff  and  defendant  ate  respectively  owners 
of  the  southeast  and  northeast  quarters  of 
section,  east  line  of  which  was  not  run  upon 
ground  at  time  that  government  survey  was 
made  because  of  rough  and  broken  character 
of    land,    and    quarter-section    corner    In    line 


1*ad  not  l>een  established  by  measurement  from 
ends  of  such  line,  but  had  been  determined 
by  triangulatlon,  and  where  east  and  west  line 
between  quarter  sections  had  been  located 
upon  grotmd  with  reference  to  this  comer 
and  to  certain  natural  monuments,  evidence 
of  private  survey  Is  not  admissible  for  purpose 
of  showing  that  such  east  and  west  line  run- 
ning from  eaid  quarter  section  had  not  been 
correctly  placed  half  way  between  north  and 
south  lines  of  section.  By  act  of  government 
such  line  hcul  been  created  as  dividing  line 
between  quarters  of  section,  and  aa  to  per* 
sons  who  h«ul  purchased  and  acquired  vested 
rights  with  reference  to  It,  it  is  to  be  treated 
as  correct,  and  natural  monuments  will  con- 
trol measurement  from  comers  at  ends  of 
east  line.-^hapman  vs.  Polack,  70  Cal.  487, 
492,  493,  496,  49«.  11  Pac  Rep.  704. 

100.  Correctness  of  boundaries  of  pnbllo 
lands,  as  shown  by  government  plat  and  sur- 
vey under  which  sales  have  been  made,  cannot 
be  questioned.  Where  plat  iAiows  that  lot  is 
to  be  bounded  by  river,  ^margin  of  river  and 
not  meander  lines  run  by  surveyor  must  con- 
trol in  determining  what  amount  of  land 
■grantee  takes  under  his  grant.^Hendricks  vs. 
Feather  River  a  Co..  188  Cal.  428,  426.  426. 
71  Pao.  Rep.  496;  Schurmeler  va.  at.  Paul  St 
Pac.  R  Co.,  10  IClnn.  82. 

161.  Re-cstabllslitng  lines  and  eomera  ef 
■eetloas.— In  re-establishing  lines  of  section 
in  government*  township  by  resurvey,  where 
some  of  monuments  can  be  dirtsovered.  such 
monuments  as  are  discovered  must  be  taken 
as  basis,  and  corners  and  lines  of  quarter  sec- 
tion must  be  found  by  means  of  courses  and 
distances  called  for  in  field-notes  of  surveyor 
by  whom  original  survey  was  made.  E^stab- 
lished  corners  of  section  Involved  should  be 
taken  as  basis  rather  than  corners  of  adjoin- 
ing sections  or  sections  in  an  adjoining  town- 
ship.—O'Hara  va  O'Brien,  107  Cat  809.  814,  40 
Pao.   Rep.   423. 

162.  In  establishing  disputed  comer,  those 
objects  intended  as  witness  comers  and  re- 
ferred to  in  notes  of  original  survey  as  being 
nearest  to  comers  are,  when  satisfactorily  es- 
tablished, stronger  evidence  than  objects  more 
remote.— Reynier  vs.  Elton.  188  Cal.  804,  807, 
66  Pac.  Rep.  748.  See  Hellman  vs.  Lios  Angeles, 
126  Cal.  883,  886,  387,  58  Pac  Rep.  10. 

As  to  re-estabUshlng  lost  eomersy  see  note 
22  Am.   St.   Rep.  36. 

les.  Same— Celaeldenee  ef  Unce  ef  tew». 
skip  and  eertain  seetleaa.— In  locating  south- 
west corner  of  section  81  In  government 
township  such  point  is  sufficiently  established 
by  showing  location  of  southwest  corner  of 
township,  as  such  section  Is  bounded  on  south 
and  west  by  south  and  west  lines  of  township 
Such  evidence  Is  not  overcome  by  testimony 
sho'wing  that  according  to  field-notes  of  sur- 
vey of  section  made  subsequent  to  survey  of 
township  location  of  corner  would  be  different 
— Harkins  vs.  Nelson,  t»3  CaL  310,  817. 

IM.  tene^-^Dlvlslon  pro  rata  ef  Inteitet 
lines,  when  eomers  lest.— When  description  of 
land  in  deed  calls  for  legal  subdivision  of 
section  of  surveyed  land,  quarter-section  cor- 
ners being  lost,  and  section  exceeds  640  acrea 
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la  area,  dlvl»ioii  Itnes  of  fractions  of  soctlon 
are  determined  by  division  pro  rata  of  lines 
of  section  as  they  appear  upon  sround.^ 
Sshleman  ts.  Malter,  101  Cal.  2S8,  234.  235,  35 
Pac  Rep.  860. 

1«B.  Same — Hap  referred  to,  and  objects  on 
It.  are  to  be  regrarded  In  re-establtshlner  bound- 
ary Iine8.--Wise  vs.  Burton,  73  Cal.  166,  171,  14 
Pac  Rep.  678. 

As  to  maps,  see  pars.  323-364  this  note. 

im.  Siuse  ~  Field  -  note*  to  be  followed* 
"^*e^— In  retracin^r  firovernment  township 
survey,  rule  as  to  restorlner  lost  corner  by 
putting  it  at  an  equal  distance  between  two 
known  corners  has  no  application.  If  line  can 
be  retraced  as  it  was  established  In  fleld-notes. 
Field-notes  should  be  taken,  and  from  courses 
and  distances,  natural  monuments  or  objects, 
and  bearing  trees,  described  therein,  surveyor 
should  endeavor  to  fix  line  precisely  as  it  is 
called  for  by  fleld-notea  He  should  endeavor 
to  retrace  steps  taken  by  other  man  who  made 
the  survey.  If,  by  so  dolnff*  line  can  be  lo- 
cated, it  must  be  done.  and.  when  so  located, 
it  must  control.  It  Is  not  business  of  sur- 
veyor to  speculate  as  to  whether  one  erovern- 
ment  division  is  short  and  other  lonff  in 
acres.  He  is  not  authorised  to  correct  what 
g-overnment  has  done.~County  of  Yolo  vs. 
Nolan,  144  Cal.  445.  448,  449,  77  psc  Rep.  10(^C 

See  pars.  368,  369  this  notei 

167.  In  case  there  are  two  lines  of  monu- 
ments or  supposed  monuments  so  located  as 
to  render  It  doubtful  whloh  is  true  line  of 
government  monuments,  then  other  thlngrs  be- 
Inir  equal,  monuments  or  line  of  monuments 
most  nearly  conformlnsr  to  fleld-notes  of  erov- 
ernment  surveyor  would  be  moat  likely  to  be. 
and  would  be  considered  to  be,  true  govern- 
ment comer  or  corners.— Hubbard  vs.  Dusy, 
80  Cal.  281,  284.  23  Pac.  Rep.  214. 

168.  Same— Unea  aiost  oertalaly  fixed  to  be 
takea  aa  ba«la«— In  re-establlshin£r  lines  of 
survey,  line  which  is,  relatively  to  others, 
fixed  and  controlling  should  be  taken  as  basis 
from  which  to  measure  courses  and  distances, 
rather  than  another  line;  but  if  survey  which 
is  faulty  in  this  respect  be  admitted  without 
objection,  It  is  evidence,  thougrh  apparently 
not  the  best,  and  flndlngr  of  trial  court  in 
accordance  therewith  is  not  without  support.— 
Peters  vs.  Orada,  110  Cal.  89,  92,  93.  42  Pac. 
Rep.   4*5  6. 

See  pars.  172.  173  this  note. 

169.  When  there  are  compricated  descrip- 
tions of  the  line  dlvidlner  two  sections  or 
two  quarter  sections  of  land,  that  description 
must  be  adopted  which  Is  most  stable  and 
certain,  and  which  is  more  in  conformity  With 
monuments  established  by  United  States  8rov- 
ernment  survey,  and  which  would  be  least 
Tikely  to  mistake  or  to  be  affected  by  error. — 
Hubbard  vs.  Dusy.  80  Cal.  281.  288,  22  Pac.  Rep. 
«14. 

170.  Bailie — Loeatlon  of  hai^secfloa  line. — 
Tn  an  action  to  quiet  title,  plaintiff  claimed 
land  bounded  on  north  by  east  and  wec^  half- 
Hectlon  tine;  and  defendant's  land,  adloinfng 
that  of  plaintiff's  on  north,  was  bounded  bn 
sotfth  by  same  line.  t>Ispute  was  as  to  cor- 
rect  location   of  Bxiclh   half-section  Tine.     Coh- 
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veyance  to  plalntiflT  deao/ibed  his  land  as 
designated  portion  of  southwest  quarter  of 
section,  while  conveyance  to  defendant  de- 
scribed his  land  aa  certain  designated  portion 
of  northwest  quarter  of  same  section,  no  de- 
scription by  courses  and  distances  boiner  ffiven. 
Section  was  interior  section  of  township,  and 
not  fractional  section,  but  the  section  lines, 
measured  from  north  to  south,  were  5,360.60 
feet  in  lenirth.  showlner  an  excess  of  80.60  feet 
Section  was  within  boundaries  of  a  Mexican 
ffrant  and  had  not  been  subdivided  by  grovern- 
ment  survey.  Both  parties  located  th«>Ir  land 
with  reference  to  the  south  line  of  section. 
Plaintiff  claimed  to  a  point  4.42  feet  south 
of  actual  center  of  section.  In  accordance  with 
an  alleged  survey  and  map  referred  to  In 
certain  mesne  conveyances  from  common  ven- 
dor of  plaintiff  and  defendant  to  himself,  such 
survey  havingr  been  made  prior  to  acquisition 
of  land  by  plaintiff  and  defendant.  Defendant 
located  their  common  boundary-line  2,640  feet, 
one  half  length  of  an  ordinary  section  line, 
north  from  the  south  line,  belnff  36.83  feet 
south  of  point  contended  for  by  plaintiff. 
Only  witness  examined  was  civil  engineer  who 
had  made  survey  of  section.  Plat  of  section 
made  from  notes  of  his  survey  was  put  in 
evidence  by  plaintiff,  by  which  half-section 
line  was  located  at  point  claimed  by  plaintiff. 
Bvidenca  of  this  witness  tended  to  vhow  that 
a  tonner  Stirvey  b«ta  aecualty  been  maae  upon 
ground,  and  was  still  marked  by  stakes,  and 
that  half-section  line  had  been  located  as 
claimed  by  plaintiff.  Although  not  conclusive 
that  line  contended  for  by  plaintiff  was  an 
authorized  survey,  this  evidence  was  held  to 
sufficiently  substantiate  plaintifTs  claim  to 
make  a  nonsuit  erroneous.  It  was  further 
held  that  if  evidence  was  insufficlefnt  to  show 
that  any  tine  had  been  run.  law  would  fix 
line  at  center  of  section,  where  It  should  hare 
been;  but  that  if,  on  new  trial,  it  could  be 
shown  that  line  was  actually  run  at  a  different 
place  from  that  indicated  by  stakes  found  by 
witness,  and  that  place  could  be  Identified, 
such  line  must  prevail.  If  it  could  not,  line 
Indicated  by  such  stakes  must  prevail,  unless 
it  should  be  show^i  to  have  been  uniuithorli'til. 
— Vaughan  vs.  Knowlton.  112  Cal.  151.  163-159, 
44  Pac.  Rep.  478. 

171.  Sasne— LoeaPtlBir  nntmwrmr*^  Uae.— Tn 
volume  1  of  Revised  Statutes  of  United  States, 
at  page  442.  H  2396,  2397,  is  provision  concern- 
ing government  survey*  to  -eff^t  that  Unes 
Intended  as  boundaries,  but  which  were  not 
actually  run  and  marked,  must  be  ascertained 
by  running  straight  line  from  established  cor- 
ners to  opposite  corresponding  corners;  but 
Where  no  such  opposite  corresponding  corners 
have  been  or  can  be  fixed,  boundary-lines  are 
required  to  be  ascertained  by  running  from 
entabllshed  corners  due  north  and  aouth,  or 
east  and  west,  as  ccwe  may  be,  to  the  water- 
course, Indian  boundary  Ikie,  etc— Kirby  va 
Potter.  188  Cal.  686,  687.  72  Pac.  Rep.  338. 

172.  Same — ^97eareat  eateMiahed  oornar  as 
bants.— Survey  by  eotrrses  and  dlatances  from 
nearest  et^tabflsh^d  comer  4s  least  liable  to 
error.  Thus,  In  relocating  half-section  Une 
tff&ti^  ^ess^  sMe  of  seotloa  4,  a  r^survey  from 
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northeast  corner  of  section  4,  which  Is  on 
north  line  of  township,  and  not  disputed,  is 
preferable  to  a  measurement  from  southeast 
corner  of  section  9,  a  distance  of  a  mile  and 
one  half  to  south  of  stakes  In  question.— 
Gordon  vs.  Booker,  97  Cal.  586,  587.  689,  82 
Pac.  Rep.   59b. 

173.  Wher©  initial  point  of  survey  of  a 
Mexican  grant  was  described  as  being:  section 
corner  of  sections  5,  6,  81  and  32,  but  no  monu- 
ment could  be  found  upon  ground  to  locate 
such  section  corner,  it  was  held  that  monu- 
ments, courses,  and  distances  of  other  points 
and  llneb  of  survey  are  better  and  surer  guides 
to  initial  point  of  survey  than  mere  distance 
of  that  point  to  southeast  corner  of  township. 
It  appearing  that  contracf  for  survey  of  the 
rancho  and  of  public  land  of  that  township 
had  been  given  to  deputy  surveyor  as  one 
contract,  and  .that  both  surveys  were  made 
at  same  time.  It  wau  held  that  there  was  no 
reason  why,  to  re-establish  such  point,  distant 
township  corner  of  public  survey  should  be 
taken  as  basis  rather  than  nearby  established 
points  in  survey  of  private  grant.— Alvlso  vs. 
Vallestero,  52  Cal.   500,  502. 

174.  Same— Point*  to  sooth  not  preferred  as 
basis.- Because  townships  are  subdivided  by 
•ommencing  at  south  and  east  side,  points  to 
south  are  not  considered  more  reliable  than 
those  on  the  north,  in  re-establishing  a  sur- 
vey.—Gordon  vs.  Booker,  97  Cal.  686,  589,  32 
Pac.  Rep.  593. 

175.  aUBSTION  OF  LAW  OR  FACT.— What 
are  boundaries  Is  matter  of  law;  but  where 
they  are  located  is  matter  of  fact  —  White 
vs.  Spreckels,  76  Cal.  610-616.  17  Pac  Rep. 
716. 

176.  Whether  particular  parcel  of  land  is 
within  lines  of  survey  is  question  of  fact  to 
be  shown  by  evidence,  but  whether  lines  of 
survey  which  purport  to  describe  tract  of 
land  In  deed  sufficiently  define  land  to  be 
conveyed  Is  to  be  determined  by  court  when 
deed  is  offered  In  evidence.— Los  Angeles  F. 
ft  M.  Co.  vs.  Thompson.  117  Cal.  694,  602,  49 
Pac.  Rep.  714. 

177.  Location  of  Hver  with  reference  to  a 
particular  tract  of  land  is  question  of  fact  to 
be  determined  upon  testimony  of  witness. 
If  land  be  well-deflned  inolosure,  it  is  not 
necessary  that  witness  should  have  made  an 
actual  survey  of  Its  lines.  Competency  of 
witness,  whether  he  has  or  has  not  made  sur- 
vey, Is  matter  for  trial  court  to  determine.— 
Helnlen  vs.  Hellbron.  97  Cal.  101,  108.  104,  81 
Pac.  Rep.  838. 

178.  RELATIVE  VALVE  OF  MEANS  OF 
LOCATION.— The  means  of  location  do  not 
occupy  an  inflexible  position  as  to  their  value 
In  determining  location.  It  sometimes  might 
occur  that  an  inferior  means  might  control 
higher  when  it  was  plain  there  was  mistake; 
as,  where  tract  of  land  Is  represented  as  lying 
on  one  great  stream,  and  artificial  marks  or 
other  circuraetances  show  that  It  lies  upon 
another.— Ferris  vs.  Coover.  10  Cal.  689,  629; 
Gordon  vs.  Booker,  97  CaL  686,  688.  82  Pac 
Rep.  698. 

179.  That    descrtptlon    should    be    followed 


which  Is  most  stable  and  certain. — ^Vance  va. 
Fore,    24    Cal.    435,   446. 

180.  Where  there  are  conflicting  calls  those 
which,  from  their  nature,  are  less  liable  to 
mistake  must  control  those  which  are  more 
liable  to  mistake.— Walsh  vs.  Hill,  38  Cal.  481. 
486. 

As  to  parts  of  description  wlalch  are  moiit 
certain,   prevailing,  see  note   30   Am.   Dec.   735 
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As  to  description  by  words  being  preferred 
to  Hgnres,  see  note  30  Am.  Dec.   742.  , 

As  to  partleniar  deacrlptlon  being  preferred  ' 
to  general,  and  when,  see  note  30  Am.  Dec.  * 
786. 

As  to  relative  value  of  courses  and  dlstancca, 
see  note  30  Am.  Dec.  740. 

As  to  relative  valve  of  distances,  see  note 
SO    Am.    Dec.    741. 

As  to  relative  valve  of  qvantlty,  see  note  30 
Am.  Dec.  741. 

181.  Rales  embraced  la  section  are  subject 
to  quallflcatlon  contained  In  flrst  clause  that 
they  control  only  when  there  are  no  other 
flufllclent  circumstances  to  determine  doubtful 
construction. — Miller  vs.  Grunsky,  141  Cal.  441, 
450,  66  Pac.  Rep.  868.  76  Id.  48. 

1&2.  Surrounding  circumstances.  —  Supreme 
court  has  declared  that  In  construction  of 
written  Instruments  It  has  never  derived  mucli 
aid  from  technical  rules  of  books;  that  only 
rule  of  much  value  Is  for  court  to  place  Itself 
as  nearly  as  possible  "In  seats  which  were 
occupied  by  parties  at  time  Instrument  waa  ^ 
executed;  then,  taking  It  by  Its  four  cornera, 
read  It."— Walsh  vs.  Hill,  88  Cal.  481,  487; 
Miller  vs.  Grunsky,  141  Cal.  441.  468.  66 
Rep.    858,   75   Id.    48. 

See  pars.   70-76  this  note. 

183.  In  construction  of  grant  court  will 
take  Into  view  attendant  circumstances,  situ- 
ation of  parties,  state  of  country,  and  thing 
granted.  So  if  terms  of  deed  are  doubtful  as 
to  boundaries  (quoting  HlUlard).— Ferris  vs. 
Coover,  10  Cal.   589.   629. 

184.  In  construing  doubtful  description  In 
grant  court  must  assume  as  nearly  as  possible 
condition  of  contracting  parties,  and  consider 
circumstances  of  transaction  between  them, 
and  then  read  and  interpret  words  used  In 
light  of  these  circumstances.— Thompson  vs. 
Southern  Cal.  M.  R.  Co..  82  Cal.  497.  501,  23 
Pac.  Rep.  130;  Gruett  vs.  Adams,  66  Cal.  218, 
221,    5   Pac.    Rep.   96. 

185.  Where  terms  of  deed  describing  land 
conveyed  are  uncertain  and  Indefinite,  court 
will  ascertain  Intention  of  parties.  If  possible, 
by  interpreting  deed  in  light  of  surrounding 
circumstances.— Reed  vs.  Splcer,  27  Cal.  67,  63;  , 
Piper  vs.  True,  36  Cal.  606,  617;  Irwin  vs.  , 
Towne.   42   Cal.   326,   382. 

186.  In  considering  deed,  all  Its  parts  must 
be  consulted,  and  It  must  be  read  In  light 
of  surrounding  circumstances,  and  Intention 
of  parties  arrived  at  In  this  way.  It  was  so 
held  where  deed  conveyed  tract  of  land  ''that 
extends  from  east  to  west  865  varas.  and  from 
north  to  south  294  varas.  situated  to  the 
north  of  my  principal  residence  and  habita- 
tion; which  land  that  I  cede.  I  sell,  and  convey, 
with    right,    title,    and    Interest   claim   or  de- 
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nand  that  I  have  in  and  to  all  that  tract  of 
land  known  by  the  name  of  Paao  de  Bertolo 
and  San  Rafael."  Grantee  fenced  off  tract 
•65  by  294  varas  in  size,  which  was  surveyed, 
and  grantor  retained  possession  of  balance 
of  ranch  named.  This  being  their  own  con- 
struction of  terms  of  deed,  it  was  adopted  by 
court  when  subsequent  grantee  of  865  by  294 
vara  tract  claimed  whole  ranch  of  grantor. — 
Pico  vs.  Coleman,  47  Cal.  66,  67.  See  Miller 
vs.  Grunsky,  141  Cal.  441,  458.  66  Pac  Rep. 
868.  76  Id.  48. 

187.  Technical  rules  of  eonstmctloB. — Both 
older  and  more  recent  cases  all  maintain  that 
In  locating  lands  we  are  to  resort:  first,  to 
natural  boundaries;  second,  to  artificial  marks; 
third,  to  adjacent  boundaries;  fourth,  to 
courses  and  distances. — Ferris  vs.  Coover,  10 
Cal.  589,  629;  Gordon  vs.  Booker,  97  Cal.  586, 
688,  82  Pac.  Rep.  598;  Galbraith  vs.  Shasta  I. 
Co..  148  Cal.  94,  97,  76  Pac.  Rep.  901.  See 
Cullacott  vs.  Cash  G.  ft  S.  M.  Co.,  8  Colo.  179, 
6  Pac.  Rep.  211;  Bell  vs.  Skillicorn,  6  N.  Mex. 
899,  28  Pac.  Rep.  768. 

188.  All  authorities  on  subject  assign 
courses  and  distances  lowest  place  in  scale  of 
evidence,  as  being  least  reliable.— Galbraith  vs. 
Shasta  I.  Co.,  143  Cal.  94,  98,  76  Pac.  Rep.  901. 
See  Cullacott  vs.  Cash  G.  ft  S.  M.  Co.,  8  Colo. 
179,    6   Pac.   Rep.    211. 

180.  RBMBDY  TO  CORRBCT  BRROBS  IN 
BBSCRIPTION.— Courts  of  equity  have  Juris- 
diction to  correct  errors  in  description  of 
property  conveyed  so  as  to  make  instrument 
conform  to  intention  of  parties.~^Liestrode  vs. 
Barth,  19  Cal.  660,  672;  Irving  vs.  Cunningham, 
66  Cal.  16,  16,  4  Pac.  Rep.  766. 

IINI.     Action    to    determiBo    advorse    elaim. — 

A  mistake  In  description  of  conveyance  cannot 
be  corrected  in  action  to  determine  adverse 
claim.— Castro  vs.  Barry,  79  Cal.  443,  448,  21 
Pac.  Rep.  946. 

191.  Action  to  anlet  title. — Mistake  made  in 
failing  to  insert  course  tn  patent  issued  can- 
not be  corrected  in  action  to  quiet  title. — 
Brewer  vs.  Houston.  68  Cal.  845,  348. 

102*  E2Jeetinent  and  trespass. — ^If  there  Is 
any  mistake  in  drawing  deed  so  that  bound- 
aries are  not  fixed  as  intended  by  parties, 
actions  of  ejectment  or  trespass  resulting 
from  facts  causing  dispute  as  to  boundary- 
lines  are  not  proper  actions  in  which  to  re- 
form or  correct  deed. — Fratt  vs.  Woodward,  82 
Cal.  219.  229;  Eva  vs.  McMahon,  77  Cal.  467, 
472.   19  Pac.  Rep.   872. 

As  to  correcting  Imperfect  description  In 
wUla,  see  KKRR*S  CYC.  CIV.  CODB  9  1340  and 
note. 

IINI.  RBMEDY  TO  DBTBRMINB  DISPUTED 
BOUNDARY.— Courts  of  equity  will  always 
take  cognizance  of  controversies  in  respect  to 
boundaries  of  land  whenever  parties  cannot 
obtain  substantial  relief  In  court  of  law,  or 
where  equitable  circumstances  are  shown 
calling  for  interference  of  court  of  equity; 
although,  as  rule,  unless  some  statute  exists 
upon  subject,  existence  of  controverted  bound- 
ary is  not  of  itself  alone  ground  for  relief 
in  equity.  Other  circumstances  must  be  shown 
which   seem    to    require    Interference   of   court. 


If  question  affects  large  number  of  persons, 
and  by  proceeding  in  equity  to  determine 
controversy  a  multiplicity  of  actions  at  law 
will  be  prevented,  and  it  is  shown  that  bound- 
aries have  become  confused  by  lapse  of  time, 
accident,  or  mistake,  that  is  all  that  is  re- 
quired to  give  court  of  equity  Jurisdiction  of 
case. — Beatty  vs.  Dixon,  56  CaL  619,  623. 

194.  The  existence  of  controverted  boundary 
by  no  means  constitutes  sufllclent  grounds  for 
relief  in  equity;  In  all  such  cases  remedies  at 
law  are  adequate.  Before  courts  of  equity 
will  interfere  some  equitable  ground  must 
attach  Itself  to  controversy — such  as  fraud, 
or  some  relation  between  parties  which  makes 
it  duty  of  one  of  them  to  protect  and  preserve 
boundaries;  or  prevention  of  multiplicfty  of 
suits;  or  that  question  affects  large  number 
of  persons,  and  boundaries  have  become  con- 
fused by  lapse  of  time,  accident;  or  mistako; 
it  can  rarely  happen  that  action  of  ejectment 
will  not  afford  adequate  relief  in  such  cases. — 
Wetherbee  vs.  Dunn,  86  Cal.  249,  258. 

195.  Liatent  ambiguity  in  description  in 
mortgage  may  be  determined  in  foreclosure 
suit.- Doe  vs.  Vallejo,  29  Cal.  886,  889. 

As  to  canity  Jurisdiction  In  case  of  confvalon 
of  bonndarlcsy  see  note  15  Am.  Dec  745-754; 
note  22  Am.  St.  Rep.  36;  also  briefs  18  L.  R.  A. 
361;  26  L.  R.  A.  749;  59  L.  R.  A.  557. 

UNI.  RIVBR  AS  BOUNDARY.— Where  river 
is  named  as  boundary,  boundary-line  follows 
raeanderlngs  of  stream. — ^Hicks  vs.  Coleman,  26 
Cal.  122,  142. 

As  to  meaador  Ilnos^  see  pars.  189-148  this 
note. 

As  to  bonndnry  extending  to  center  of  non- 
navlgnblc  stiteam,  see  pars.  309,  810  this  nota 

197.  CrosslnsT  afllncnta  of  boundary  stream. 

— Rule  in  surveying  boundaries  defined  by 
stream  or  other  waters  is  always  to  follow 
stream  or  body  of  water,  crossing  mouth  of 
affluents  or  inlets  from  headland  to  headland. 
—Oakland  vs.  Oakland  W.  F.  Co.,  118  Cal.  160, 
17&>  60  Pac:  Rep.  277. 

198.  Mcnsnrcment  of  distance  along  river. 
— Where  certain  distance  Is  called  for  from 
given  point  of  navigable  stream  to  another 
point  on  stream  to  be  ascertained  by  such 
measurement,  measurement  must  be  made  by 
its  meanders  and  not  in  straight  line;  and 
same  rule  prevails  when  distance  is  called  for 
upon  traveled  highway.  A  different  rule  is 
sometimes  adopted  when  stream  is  not  navi- 
gable.—Hicks  vs.  Coleman,  25  Cal.  122,  142; 
People  vs.   Henderson,    40   Cal.   29.    32. 

190.  Same  —  By  opposite  boundary. — When 
tract  of  land  is  bounded  upon  navigable 
stream,  distance  upon  stream  will  be  ascer- 
tained— in  absence  of  other  controlling  facts— 
by  measuring  In  straight  line  from  opposite 
boundaries. — People  vs.  Henderson,  40  Cal.  29. 
32. 

aOO.  Same — Meander  or  stralglit  line,  ac- 
cording to  Intention. — ^Where  location  of  land 
is  designated  by  deed  as  being  certain  distance 
along  river  from  given  point,  meander  line  of 
river  will  be  followed  or  not,  according  to 
apparent  Intention  of  parties  to  the  deed. — 
Kimball  vs.  Semple,  25  Cal.  440.  450. 
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201*     %«matU7   slTea*   with   rlrer  «•   bas4 

If  deed  coQveya  iriven  quantity  of  land,  and 
describes  It  as  bounded  on  stream  on  one  side, 
•tartinff  at  driven  point  and  running  alonir 
•tream,  without  speclfyinir  lenirth  of  lineSp  re- 
quired quantity  of  land  is  to  be  located  by 
followiniT  meanderlngrs  of  stream  from  point 
named  until,  reduced  to  straight  line,  straight 
line  will  be  of  suflicient  length  to  form  square 
which  would  contain  required  quantity;  and 
then,  from  ends  of  this  straight  line,  project- 
ing lines  at  right  angles  with  same  to  such 
distance  as  line  drawn  from  one  to  other, 
parallel  with  straight  line,  will  include  re- 
quired quantity  between  It  and  stream.— Hicks 
vs.  Coleman,  2S  Cal.  122,  142;  Hall  vs.  Shot- 
well,  66  Cal.  379,  381,  882,  5  Pac.  Rep.  688. 

902.  Same — ^Bonndary  opposite  rtver«  whether 
parallel.— Where  grant  designates  river  as  one 
•  of  boundaries  of  designated  quantity  of  land, 
courses  not  being  given,  and  which  is  such 
grant  as  will,  under  construction  of  courts, 
be  laid  off  as  nearly  rectangular  as  possible, 
boundary  parallel  with  that  formed  by  river 
may  be  either  fine  parallel  with  meanderings 
of  river,  or  parallel  with  general  course  of 
such  river.  Jn  cases  where  line  opposite  river 
has  been  run  as  straight  line,  there,  Is  no 
specific  description  of  that  boundary.  Descrip- 
tion generally  gives  starting  point  and  river 
as  first  boundary,  then  says  running  in  some 
designated  direction  for  quantity:  and  It  is 
held  in  *uch  cases  that  straight  line  is  to  be 
run  corresponding  with  general  course  of  rH^er 
within  survey  the  designated  distance.  If 
given;  If  not  given,  then  far  enough  to  con- 
stitute one  side  of  square  containing  givan 
quantity;  and  that  side  lines  are  to  be  drawn 
at  right  angles  from  extremities,  and  than 
fourth  line  to  be  drawn  at  sufficient  distance 
from  river  to  Include  required  quantity  be- 
tween it  and  river.  But  where  direction  of 
line  opposite  river  is  given  in  express  terms. 
as,  parallel  with  river,  such  opposite  line  will 
be  parallel  with  meanderings  of  river.— Hicks 
vs.  Coleman,  26  Cal.  122.  148.  144. 

203.     Deed    described    granted    land    as    fol- 
lows:    "Said  land  is  part  of  the  rancho  called 
Rancho    de    los    Cosumnes.  .  .  .  Consisting    of 
one    league    (3    miles)    or    6,060    square   varas 
(yards),  boundaries  of  which  are  as  follows: 
On    north    or   northwest.    Cosumnes    river;    on 
east    or    northeast,    by    line    that    starts    from 
point    on    Cosumnes    river    called    Paso    VIeJo 
(Old  Pass),  and  runs  in  line  directly  crossing 
line   of  river  above   referred   to;   on   south   or 
southeast,    by    line    that    runs    one    league   or 
6,000  varas  parallel  with   Cosumnes  river;   on 
east  or  southeast,  by  line  that  runs  one  league 
or   6,000   varas  parallel   with   line  on   east   or 
northeast."    This  description  was  construed  to 
I  mean  that  first  line  li  to  commence  at  a  point 
I   of   river  called   Paso   Viejo,   and    is   to   follow 
'   meanders   of   river   until    a   point    in    river   Is 
'  reached   one  league  distant,  when   reduced  to 
straight    line,    from    point    of   beginning,    and 
straight    line   between   these   two   points   will 
form   proper   basis   of   laying   of   other   lines. 
Second  line  starts  from  point  of  river  called 
Paso  VleJo,  and  runs  In  line  directly  crossing 
line  of  river.     This  lino  should   run  at  right 


angles  with  line  last  referred  to.  being:  Itao 
of  general  course  of  river  within  surreor. 
Pourth  line  Is  to  run  one  league  or  5.000  varas 
parallel  with  last-mentioned  line;  and  tbird 
line  is  to  run  one  league,  or  6.000  varaa.  paiml- 
lei  with  Cosumnes  river.-  Plain  constructton 
of  call  for  third  line  Is  that  It  la  to  rmn 
parallel  with  river  in  all  its  meanderlnga  ajid 
not  parallel  with  general  course.  ThIe  la 
obvious  Import  of  term  "parallel  with  Cooaoi- 
nes  river."— Hicks  vs.  Colemaa,  26  C^L  112,  I4t. 

204.     River  as  kaae  llae  of  aagle<— It  Is  •<»- 

viously  impracticable  to  run  line  at  Hrlit 
angles  to  tortuous  stream,  except  by  first 
establishing  straight  line  as  base  for  rl^bt 
angle;  and  this  can  only  be  done  by  ascertain- 
ing and  reducing  to  straight  line  either  ^en- 
*  eral  course  of  stream  from  its  source  to  its 
mouth,  or  that  portion  of  stream  which  shcLll 
appear  to  have  been  within  contemplation  of 
parties  at  time  of  execution  of  deed.  Where 
course  was  called  for  to  run  at  right  angles 
to  San  Rafael  creek,  which  was  referred  to 
as  "running  from  'San  Rafael  to  the  bay  of 
San  Francisco."  and  evidence  showed  that 
there  was  creek  flowing  from  hills  down  to 
San  Rafael,  and  from  latter  place  on  to  bay. 
but  that  at  time  of  execution  of  instrument 
only  portion  below  town  was  generally  callcl 
and  known  as  San  Rafael  creek,  and  portion 
above  town  was  not  generally  known  or  called 
by  same  name  (and  was  In  fact  running  stream 
dsring  only  portion  of  the  year).  It  was  held 
that  base  for  right  angle  was  straight  line 
mnnlng  from  head  of  stream  at  San  Rafael 
to  Its  mouth.— Irwin  vs.  Towne.  4t  Cal.  82S.  ttS. 

IL     FALSe  DESCRIPTIONS  REJECTED 

(SUBD.    1). 

90S.     AOOmON  OP  PARTICULARS  IHTHICH 
ARB  INDEPINITB,  UlVKNOWlf,  OR  PALSB.— 

If  one  of  two  descriptions  recited  in  deed 
sufficiently  Identifies  property  conveyed,  and 
other  description  is  In  fact  false,  latter  must 
be  rejeGted.~Reed  vs.  Spleer,  27  Cal.  67.  OS; 
Wade  ^s.  Deroy.  60  Cal.  876.  888;  Irving  va. 
Cunningham.  68  Cal.  16.  16,  4  Pac.  Rep.  780. 

206.  Where  land  Is  described  by  number 
or  by  name,  and  also  by  metes  and  bounds, 
and  grantor  owns  lands  answering  to  one.  and 
not  to  other,  description  which  applies  to 
land  which  he  owned  will  be  adopted  as  tr«e 
one,  and  other  discarded  as  false. — Piper  ts. 
True,  86  Cal.  606,  619. 

207.  Where  there  are  two  descriptions  of 
property  or  estate  granted,  one  of  "which  Is 
certain,  definite,  and  free  from  ambiguity,  that 
shall  prevail  over  another  description  less  cer- 
tain and  definite,  or  w^fch  is  in  any  degree 
ambiguous. — Castro  vs.  Tennent.  44  Cal.  288.  2S8. 

208.  Where,  in  case  of  deed  voluntarily 
executed  by  owner  of  land,  tt  appears  by 
applying  Instrument  to  Its  subject-matter,  de- 
scription is  true  in  part,  but  not  true  In  evetr 
part,  so  much  of  description  as  Is  false  will 
be  rejected,  and  Instrument  will  take  effect 
If  sufficient  description  remains  to  ascertain 
Its  application.  Falsa  demonstratio  non  noeet 
cum  de  eorpore  constat.  In  such  case,  evi* 
dence  of  res  gest»  will  be  received  for  pur- 
pose of  ascertaining  intention  of  parties,  aad 
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^vlDiT  it  complete  effect  and  operation.— Bos- 
-vrorth  vs.  Danzien,  26  Cal.  296.  298,  299. 

209.  The  owner  of  Mexican  sobrante  ffrant, 
conveying  interest  therein,  described  it  as 
follows:  "One  undivided  half  part  of  all  that 
certain  tract  or  parcel  of  land  situate,  Iyinir> 
and  being  In  the  county  of  Contra  Costa  in 
state  of  California,  known  as  Rancho  "Caftada 
del  Hambre  y  -las  Bolsas,'  being  tract  of  land 
upon  which  town  of  Martinez  is  situated,  and 
same  confirmed  to  said  Teodora  Soto  by  decree 
of  district  court  of  United  States  for  northern 
district  of  California,  and  surveyed  by  order 
of  surveyor-general  of  United  States  for  Cali- 
fornia, by  A.  W.  von  Schmidt,  deputy  surveyor. 
In  March,  1860,  and  approved  by  said  surveyor; 
said  tract,  according  to  said  survey,  containing 
Thirteen  thousand  three  hundred  twelve  and 
seventy  hundredths  (13,812.70)  acres  of  land, 
saving  and  excepting  therefrom  piece  of  land 
now  occupied  and  inclosed  by  parties  of  first 
part,  and  also  adobe  house  built  by  them  now 
occupied  by  one  Lathrop,  and  convenient  lot 
of  land  adjacent  to  said  adobe  house,  and  upon 
which  same  stands,  whole,  however,  including 
said  tract,  now  occupied  and  Inclosed  as  afore- 
bald,  or  so  much  thereof  as  may  be  necessary 
not  to  exceed  area  of  twenty-five  acres  of 
land."  In  action  which  turned  upon  construc- 
tion of  this  description,  evidence  showed  that 
the  von  Schmidt  survey  was  never  approved, 
and  that  subsequent  survey  was  thereafter 
approved  by  proper  government  officials;  that 
neither  town  of  Martinez  nor  reservation  of 
twenty-five  acres  were  situated  upon  land  as 
determined  by  final  survey.  And  it  was  held 
that  such  calls  in  description  must  be  rejected, 
and  that  calls  for  Rancho  'Canada  del  Hambre 
y  las  Bolsas,"  and  "land  confirmed  by  district 
court  of  United  States,"  which  sufficiently 
designated  land  held  by  owner  of  grant,  must 
be  taken  as  true  description. — ^Plper  vs.  True, 
S6  Cal.   606.   619,   620. 

See  pars.  271,  272  this  note. 
As    t«    rejection    of    false    deseriptlonsy    see 
notes  30  Am.  Dec.  36;  40  Am.  l>ec  109. 

210.  Call  for  liae  of  goverament  grant,  as 
fixed  by  prelln&lnary  sarveyy  rejected,  where 
final  survey  Is  different. — Plaintiff  and  defend- 
ant claimed  tracts  of  swamp-land  under  pat- 
ents from  state,  each  claiming  west  13.60 
ehains  of  sections  SO  and  31  as  being  included 
in  their  patents.  Plaintiff's  patent,,  among 
other  calls,  contained  one  call,  starting  from 
southeast  corner  of  southwest  quarter  of 
southwest  -quarter  of  section  31,  "thence  west 
6.60  chains  to  Orestlmba  ranch."  If  boundary 
of  ranch  were  6.60  chains  west  from  corner 
noted.  It  could  exclude  13.60  chains  In  dispute 
from  plaintiff's  patent.  Plaintiff  offered  to 
prove  by  United  States  township  map  that  east 
line  of  ranch  was  coincident  with  west  line 
of  sections  30  and  31.  This  map  had  not  been 
officially  approved  until  after  plaintiff  had 
filed  his  application  for  purchase  of  land,  and 
survey  and  plat  In  connection  therewith  had 
been  made  by  county  surveyor.  It  appeared 
that  former  survey  of  Orestlmba  ranch  had 
been  made  which  located  eastern  boundary 
6.60  chains  west  of  corner  above  noted,  and 
that    survejrs    made    by    county    surveyor    fol- 


lowed those  of  this  former  survey  of  ranch 
at  this  point.  Plaintiff  claimed. that  the  call 
to  the  Orestlmba  ranch  carried  his  land  west 
to  true  boundary  of  ranch  as  finally  deter- 
mined by  United  States  at  west  line  of  section, 
but  it  was  held  by  court  that  United  States 
township  plat  could  not  be  considered  in*  con- 
struing description  In  state  patent,  as  state 
officials  had  not  prepared  their  description 
with  reference  to  such  map.  but  had,  on  con- 
trary, prepared  it  in  accordance  with  survey 
of  county  surveyor;  and,  further,  that  parties 
at  time  acted  with  reference  to  supposed 
boundary  of  the  ranch  6.60  chains  west  of 
corner  noted  and  not  with  reference  to  true 
boundary  as  subsequently  located  at  section 
line:  further,  that  evidence  offered  In  con- 
nection with  township  plat  did  not  show  that 
the  Orestlmba  ranch,  wherever  located,  was 
marked  by  any  Inclosure  or  visible  monument 
whatever.  For  these  reasons,  call  to  boundary 
of  the  ranch  could  not  be  considered  as  call 
to  known  monument  which  would  control 
courses  and  distances  contained  in  description. 
—Miller  vs.  Grunsky,  141  Cal.  441.  443-461,  66 
Pac.   Rep.   868,   76   Id.   48. 

211.  Call  for  quantity  rejected  wlaen  In  eon- 
fllet  with  definite  boundaries. — Plaintiff  recov- 
ered Judgment  In  ejectment  against  defendant 
for  recovery  of  possession  of  land  **bounded 
on  north  by  the  north  boundary  of  south  one 
half  of  northeast  one  quarter  of  section  32. 
township  44  north,  range  8  west  M.  D,  M.,  on  \ 
east  by  east  boundary  thereof,  and  ot\  south 
and  west  by  the  fence  of  defendant,  containing 
about  10.62  acres."  Upon  issuance  of  writ  of 
possession,  defendant  removed  his  fence  so  as>  ' 
to  relinquish  possession  of  10.62  acres,  byt  did 
not  place  fence  on  north  boundary-line  of  said 
land,  but  some  6  or  6  chains  south  thereof 
thus  again  assuming  possession  of  portlqn  of 
land  which  had  been  adjudged  to  belong  to 
plaintiff,  claiming  that  under  Judgment  he  was 
only  to  relinquish  10.62  acres.  But  court  pon- 
strued  Judgment  to  mean  that  plaintiff  wa» 
owner  and  entitled  to  possession  of  south  onf 
half  of  northeast  quarter  of  section  82,  9,nd 
that  the  words  "about  10.62  acres"  should  be 
rejected  as  surplusage,  and  cited  subds.  1  and 
2  of  above  section  as  authority. — Dutra  ys. 
Perelra,   136  Cal.   320,   321,   67   Pac.   Rep.   281. 

See  pars.  216-218  this  note. 

213.  Conflict  between  gevomnaent  survey 
and  stakes  of  placer  miner's  location  of  quarv 
tcv  section — ^Former  controls. — Where  placer 
mining  claim  Is  located  upon  land. surveyed  by 
government  of  United  States,  and  notice  of 
location  Is  of  quarter  section  of  such  surveyed 
land,  corners  established  by  United  States  sur> 
vey  are  monuments  which  will  control  In 
location  of  boundaries  In  preference  to  stakes 
placed  upon  ground  by  locators  in  attempt  to 
locate  such  boundaries.  Where  mistake  is 
made  by  locators  in  placing  such  stakes 
whereby  they  exclude  portion  of  land  that  is 
Included  in  their  notice,  any  subsequent  locator 
of  such  portion  erroneously  excluded  is  bound 
by  notice  of  true  boundaries  as  fixed  In  notice 
of  location.— Kern  O.  Co.  vs.  Crawford.  143  Cal. 
298.  300-304,  76  Pac.  Rep.  1111.  See  White  vs. 
Lee.  78  Cal.  693.  696.  21  Pac.  Rep.  363« 
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218.  Conrsen  rejected,  If  erroneous,  nnd  de« 
Mcrlptlon  otherwise  complete. — If  description  is 
perfect  without  consideringr  courses  griven,  and 
it  is  apparent  that  courses  are  erroneous,  they 
will  be  rejected  as  surplusage.  Thus,  in  de- 
cree of  distribution,  land  distributed  was  de- 
scribed  by  stating:  that  it  is  known  as  the 
Redding:  Tract,  containing:  88.21  acres,  situated, 
etc.,  *'being:  whole  of  Redding:  ranch,"  and 
describing  it  by  courses  and  distances,  and 
further  describing:  it  as  being:  "property  con- 
veyed to  Oscar  J.  Shafter  by  John  M.  and  Rose 
Redding:  by  deed  dated  May  1,  1869.  recorded 
in  Alameda  county,  records  book  41.  pagres 
192-194."  Errors  in  courses  and  distances 
{?Wen  In  decree  were  apparent  on  their  face 
when  applied  to  land  for  reason  that  they 
did  not  answer  calls  in  deed  referred  to  as 
following  boundaries  of  adjoining  owners  and 
of  county  road,  and  were  rejected  as  surplus- 
:»3'#!.— Bates  vs.  Howard.  105  Cal  173.  181.  188, 
1S4,   38   Pac.   Rep.  716. 

214.  False  calls  may  be  rejected  nnd  n  line 
Nappllcd  by  intendment  In  description  of  bound- 
artcA  of  raiiniclpal  corporation,  or  Irrigation 
district.  Thus,  call  for  200  feet  to  certain 
stake  may  be  rejected  and  one.  for  2.000  feet 
supplied;  one  for  540  feet  rejected  and  one 
for  5.4  00  feet  supplied.  If  necessary  to  close 
description,  and  there  are  calls  for  monuments 
which  will  control  such  calls  for  distance. — 
Central  Trr.  DIst.  vs.  De  Lappe^  79  Cal.  351, 
3r)r).  356,  21  Pac.  Rep.  825. 

215.  False  description  In  tnz-deed  or  assess- 
ment-roll may  be  rejected  as  surplusagre,  but 
not  for  reason  that  It  Is  necessary  that  it 
should  be  so  dealt  with  In  order  that  Intention 
of  parties  may  be  fulfilled,  as  In  case  of  volun- 
tary deed,  as  tax  proceedlng:s  are  in  Invltum 
and  landowner  intends  nothing.  Tt  does  not 
follow,  however,  that  false  call  occurring:  In 
assessment-roll  is  to  be  retained  to  entire 
overthrow  of  tax-title,  because  It  cannot  be 
rejected  for  particular  reason  stated.  True 
test  to  which  every  false  call  occurring  In 
course  of  tax  proceedings  Is  to  be  subjected 
Is  this:  Has  It  probably  had  effect  to  mislead 
owner  In  relation  to  land  assessed,  advertised, 
and  sold?  Where  It  is  apparent  that  such  call 
is  not  only  false,  but  absurd,  and  that  it  is 
not  calculated  to  mislead  landowner,  it  may 
be  rejected.— Bosworth  vs.  Danzlen.  25  Cal.  296, 
299.  300;  Central  Trr.  Dlst.  vs.  De  L.appe.  79 
Cal.    351.   356.    21    Pac.    Rep.    826. 

216.  Bffect  should  be  Klvcn,  If  practicable, 
to  every  part  of  the  description,  still.  If  some 
part  is  inapplicable  or  untrue,  and  enough 
remains  to  show  what  was  intended,  deed  must 
be  upheld.  The  false  or  mistaken  part  should 
be  rejected,  and  when  that  happens  to  be  mere 
statement  of  quantity,  it  will  be  done  without 
least  hesitation.— Stanley  vs.  Green,  12  Cal.  148, 
165. 

217.  Courts  will  give  effect  to  every  part  of 
description  of  premises  in  deed  or  grant  if  it 
Is  possible  consistently  with  rules  of  law;  but 
if  this  cannot  be  done,  they  reject  that  which 
Is  repugnant  to  general  intent  of  instrument. 
—More  vs.  Masslni.  37  Cal.  432.  436. 

218.  In  all  cases  of  conflicting  descriptions. 


object  of  court  is  to  ascertain  Intention  of 
parties,  and  entire  description  contained  In 
instrument  should  be  resorted  to  for  purpose 
of  ascertaining  Intention.  Courts  will  give 
effect  to  every  part  of  description,  if  possible, 
and  if  this  cannot  be  done,  they  reject  that 
which  is  repugnant  to  general  intent  of  in- 
strument.— Serrano  vs.  Rawson.  47  Cal.  52,  65; 
Miller  vs.  Grunsky.  141  Cal.  44\.  463.  66  Pac 
Rep.  858.  75   Id.  48. 

219.  Inapplicable  terms  of  deaeiiptlon  rc» 
Jected.— Where.  In  action  to  determine  adverse 
claim  to  land,  point  Involved  is  whether  cer- 
tain piece  of  land  Is  within  terms  of  deed,  and 
it  is  found,  upon  applying  descriptive  terms 
of  deed  to  land  that  sotne  of  them  apply  to 
land,  and  others  do  not,  then  if  those  which  do 
apply  describe  land  with  suflftcient  certainty, 
the  land  has  passed,  for  those  which  do  not 
apply  may  be  rejected  as  false.— Reamer  vs. 
Nesmlth.  34  Cal.  624.  627.  628. 

220.  Ikadefinlttf  dcNcriptloa  rejected. — East- 
ern boundary  of  Sutter  grant  was  designated 
as  "the  margins  of  Feather  river."  This 
boundary  being  Indefinite  it  was  held  that 
so  far  as  such  boundary  was  inconsistent  with 
other  calls  of  grant  and  map.  which  were 
more  definite  and  fixed,  it  must  yield.— Ferris 
vs.    Coover.    10   Cal.    689.    624. 

221.  Land  was  described  In  lease  as  follows: 
•Land  lying  along  American  fork,  bounded 
by  said  fork,  and  running  down  to  land 
owned  by  Mark  Stewart,  thence  easterly  and 
northeasterly  along  a  slough  to  north  of  A 
street,  and  following  bank  of  said  slough 
around  where  high  land  slopes  to  said 
American  river,"  etc.  It  was  held  that  true 
construction  fixes  boundary  on  slough  and 
words  "around  where  high  land  slopes."  If 
they  have  any  meaning  at  all,  can  only  be 
applied  to  bank  or  high  land  adjoining 
slough^^De  Rutte  vs.  Muldrow,  16  Cal.  606, 
514. 

222.  Insertion  of  wrong  lesal  snbdlTlsloB 
of  Kovernment  section  In  description  of  prop- 
erty contained  in  mining  location  notice  may 
be  rejected  where  remaining  description  suffi- 
ciently identifies  land. — Duryea  va.  Boucher, 
67   Cal.    141.    142.   7    Pac.    Rep.    421. 

223.  Fact  that  each  of  deeds  under  which 
adverse  parties  to  action  involving  boundary- 
line  claim  their  respective  lands,  describes 
land  conveyed  as  being  part  of  southeast 
quarter,  instead  of  the  southwest  quarter  of 
a  quarter-section  named.  Is  not  controlling  if 
land  really  intended  to  be  conveyed  can  be 
identified  by  monuments  actually  fixed  upon 
ground.  In  such  case  mistake  as  to  the 
forty-acre  subdivision  in  which  It  is  situated 
may  be  rejected  as  falsa  demonstratla. — Helm 
vs.  Wilson.  76  Cal.  476.  484.  18  Pac.  Rep.  604. 

224.  Where  description  In  declaration  of 
homestead  designates  land  by  given  name,  by 
which  it  is  well  known,  and  also  as  lot  of 
one  hundred  and  sixty  acres  "on  which  I  now 
reside  with  my  family"  in  certain  named 
county,  and  then  follows  attempted  descrip- 
tion by  legal  subdivisions  which,  after  land 
had  been  surveyed  by  United  States  Govern- 
ment, was  found  to  be  Incorrect,  such  er- 
roneous description  by  legal  subdivisions  may 
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be  disregarded.— Estate  of  Geary,  146  Cai.  1U5, 
108,  79  Pac.  Rep.   855. 

225.  Location  in  larger  tract,  when  errone- 
ousy  rejected.— In  action  to  recover  possession 
of  land,  description  was;  "That  certain  tract 
of  land  bounded  on  northerly  side  by  boundary- 
!  line  between  Rancho  la  Merced  and  Rancho 
de  Felipe  Lugo  and  on  westerly  side  by  road 
leading  froip  old  Mission  San  Gabriel  to  Temple 
schoolhouse,  and  on  easterly  side  by  San 
Gabriel  river,  and  on  southerly  side  by  land 
heretofore  occupied  and  used  by  one  E.  Best- 
wick,  .  .  .  same  being  located  in  northwest 
corner  of  said  Rancho  la  Merced.'*  Boundaries 
were  correctly  given,  but  designation  of  land 
as  being  in  northwest  corner  of  rancho  was 
erroneous.  It  was  held  that  as  three  sides  of 
tract  were  certain  and  visibly  marked,  while 
the  fourth  was  a  surveyed  line  of  two  patented 
grants,  description  was  certain  and  that  mis- 
take as  to  part  of  grant  it  was  in  could  be 
rejected  as  falsa  demonstratio.  Description 
was  sufficient  for  purpose  of  lis  pendens  and 
would  also  bo  sufficient  in  deed.— McLean  vs. 
Baldwin.    136  Cal.   5GG.   567,  69  Pac.   Rep.   259. 

22e.  •«Pre-.cuiption  dalm,"  description  as, 
rejected  ^vl.eu  erroueonN. — In  decree  of  dis- 
tribution, land  distributed  was  described  as 
"72  acres  of  land,  situated  at  Mission  Dolores, 
to  which  deceased  held  pre-emption  right," 
but  at  time  that  it  was  in  possession  of  de- 
ceased, pre-emption  laws  had  not  been  ex- 
tended over  California,  and,  therefore,  there 
,  could  have  been  no  pre-emption  claim  to  the 
f  land,  in  legal  sense;  but  term  "pre-emption" 
was  merely  false  designation  of  possessory 
right,  which  possessory  right,  at  that  time, 
under  laws  of  California  was  recognized  as 
property.  Such  false  designation  could  not 
prejudice  other  particulars  .of  description,  and 
If  land  could  be  Identifled  by  latter  in  connec- 
tion with  extrinsic  evidence  it  would  be  suffi- 
cient.—Wheeler  vs.  Bolton,  66  Cal.  83,  86,  87, 
4    Pac.   Rep.    981. 

227.  Particular  description,  If  uncertain, 
yields  to  seneral  description. — When  general 
description  is  certain  and  particular  descrip- 
tion uncertain,  former  prevails. — Martin  vs. 
Lloyd,    94    Cal.    195.    202,    29    Pac.    Rep.    491. 

See  pars.  122-124  this  note. 

228.  Same — When  used  In  sense  of  reitera- 
tion, and  not  restriction. — Where  land  con- 
veyed by  deed  is  described  both  by  name  and 
by  particular  description,  and  two  are  con- 
flicting, and  it  appears  that  description  by 
metes  and  bounds  was  not  used  in  sense  of 
restriction  but  in  sense  of  reiteration  or 
affirmation,  latter,  in  so  far  >as  it  is  erroneous 
or  defective,  must  be  rejected  as  false.  Thus 
where  language  of  description  is  "all  the  un- 
divided two-thirds  of  all  lands  known  by  name 
of  Rancho  de  San  Vincente,  situate  in  the 
county  of  Los  Angeles  in  state  of  California, 
the  lands  In  said  rancho  being  known  and 
described  as  follows."  a  description  by  metes 
and  bounds  being  given,  such  language  in- 
dicates that  dominant  idea  In  mind  of  grantor 
when  deed  was  made  was  of  Rancho  de  San 
Vincente  as  whole,  and  not  of  particular  lines 
or  marks  by  which  it  might  be  described. — 
Haley    vs.    Amestoy,    44    Cal.    132,    138. 


i 
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229.  Where  there  is  general  descriptive 
call  in  deed  which  is  followed  by  description 
by  metes  and  bounds,  and  latter  appears  to 
have  been  used  not  in  sense  of  restriction, 
but  in  sense  of  reiteration  and  affirmation,  if 
there  is  conflict  between  such  description  the 
description  by  metes  and  bounds  will  be  re- 
jected if  other  portion  be  definite.- Agulrre 
vs.  Alexander,  58  Cal.  21,  36. 

IIL     MONUMENTS    PARAMOUNT    TO    MEAS- 
UREMENTS   (SUBD.    2). 

As    to    monuments    controlling    other    callSf 

see  note  30  Am.  Dec.  737;  brief  44  I^  R.  A. 
814.  brief  59  L.  R.  A.  557;  note  22  Am.  St. 
Rep.    34;    note    30    Am.    St.    Rep.    453. 

As  to  distinction  between  natural  and  ar- 
tificial monuments,  see  brief  55  L.  It.  A.  900. 

As  to  order  of  preference  among  monuments, 
see   note   30   Am.   Dec.    738. 

As  to  mie  that  monuments  control,  not  belutf 
InUexlble,    see    note    30    Am.    Dec.    740. 

280.  AMBIGUOUS  CALL  FOR  MOXUHE.NT 
— Measurements    considered    In    determining. — 

Distances  and  quantity  must  yield  to  natural 
monuments,  but  they  are  entitled  to  some 
weight  in  getting  at  intention  of  parties, 
especially  where  they  more  nearly  harmonize 
with  one  theory  than  the  other.  Where  de- 
scription contains  ambiguity  In  referring  to 
natural  object,  there  being  two  natural  ob- 
jects of  same  order,  either  one  of  which  might 
have  been  intended,  one  which  more  com- 
pletely harmonizes  every  course  and  distance 
with  calls  of  description  must  be  preferred  to 
the  other  object. — Doe  vs.  Vallejo,  29  Cal.  385. 
391. 

231.  Language  of  deed  describing  northern 
boundary  of  land  conveyed  thereby  was:  "A 
line  drawn  from  a  point  200  varas  south  of 
a  house  occupied  by  squatter  named  Espejo. 
and  passing  to  point  at  small  creek  (un 
arroylto).  about  200  varas  south  of  the  house 
now  occupied  by  the  said  Don  Domingo 
(grantor  In  the  deed),  with  his  family,  and 
then  northeasterly,"  etc.  There  was  no  dis- 
pute between  parties  as  to  location  of  point 
200  varas  south  of  house  occupied  by  Espejo. 
nor  any  conflict  in  evidence  about  fact  that 
there  were,  at  time  of  execution  of  deed  In 
question,  and  still  are.  to  south  of  house  oc- 
cupied by  grantor,  two  creeks,  each  of  which 
had  a  name,  and  both  of  which  appear  to 
have  been  well  known  (one  called  Schoolhouse 
creek,  being  more  than  500  varas.  and  the 
other  called  Alta  creek,  being  more  than  ISOO 
varas  to  south  of  that  house).  There  was 
evidence  which  strongly  preponderated  In 
favor  of  the  proposition  that  there  was  at 
time  of  execution  of  deed  a  small  arroyo 
about  200  varas  to  the  south  of  the  house  of 
Peralta.  traces  of  which  still  remained  at  time 
of  trial.  Many  of  witnesses  spoke  of  this 
arroyo  as  a  creek,  some  as  a  wet  weather  run, 
others  as  a  sag,  and  others  as  a  gulch  or 
guUey  In  which  water  ran  In  wet  weather,  and 
In  which  it  stood  In  places  In  dry  weather. 
Other  witnesses  testified  that  there  was  no 
creek  south  of  Peralta's  house  nearer  than 
that  spoken  of  as  Schoolhouse  creek.  It  was 
held  that,  grantor  being  familiar  with  ground 
when    he    said    line    should    go    to    the    "point 
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at  a  small  creek  about  200  varas  south  of 
house  occupied  by  himself  and  his  family/* 
could  not  have  meant  that  line  should  go  to 
a  creek  which  is  known  by  name  and  which 
was  situated  more  than  500  varas  to  south  of 
his  house;  that  existence  of  a  creek  600  varas 
to  south  of  house  could  not  control  descrip- 
tion by  courses  and  distances  where  testimony 
showed  that  at  'time  of  making  of  deed  there 
was  a  small  arroyo  at  distance  called  for  by 
description  in  deed. — Irving  vs.  Cunningham, 
68    Cal.    306.    309. 

ass.  CONFLICT  BBTWBBN  HONUHBNTS 
AND  COURSESS — Considered  as  eonlllct  In  •▼!• 
denee,  when. — Evidence  of  defendant,  in  -action 
to  quiet  title,  based  on  courses  and  distances, 
being  of  lower  order  than  evidence  of  plaintiff 
based  on  discovery  of  stake  marking  section 
corner  in  question,  cannot,  because  of  Its 
greater  uncertainty,  be  said  to  raise  material 
conflict  with  higher  order  of  proof,  unless  It 
demonstrates  reasonable  probability  that 
corner  as  found  upon  ground  is  not  comer 
established  by  government. — Gordon  vs.  Booker. 
97  Cal.   586.  689,  82  Pac.  Rep.   693. 

283.  COURSBS  AND  DISTANCES  CON- 
TROLLED   BY    VISIBLE    LOCAL    OBJBCTS.— 

General  rule  in  construction  of  grants  and 
deeds  of  conveyance  containing  description  of 
premises,  part  of  which  is  repugnant  to  or  in- 
consistent with  other  is  that  visible  local  ob- 
jects or  monuments  mentioned  in  conveyance 
will  control  both  courses  and  distances. — More 
vs.  Masslni.  37  Cal.  432.  436:  Beaudry  vs. 
Doyle,  68  Cal.  105,  109,  8  Pac.  Rep.  694;  Castro 
vs.  Barry,  79  Cal.  443.  448,  21  Pac.  Rep.  946; 
Stoel  vs.  Beecher.  94  Cal.  1,  4.  29  Pac.  Rep. 
327;  Heckman  vs.  Sweet.  99  Cal.  803,  308,  33 
Pac.  Rep.  1099;  Stinchfleld  vs.  Qillis.  107  Cal. 
84,  91,  40  Pac.  Rep.  98. 

234.  When  deed  of  land  describes  subject- 
matter  by  monuments  clearly  identifled.  such 
as  river,  spring,  stream,  mountain,  .marked 
tree,  or  other  natural  object,  and  courses  and 
distances  and  quantity  are  likewise  inserted, 
which  disagree  with  monuments,  description 
by  monuments  shall.  In  general,  prevail;  for 
it  is  more  likely  that  person  purchasing  or  sell- 
ing land  should  make  mistakes  In  respect  to 
course,  distance,  and  quantity  than  in  regard 
to  visible  objects,  which  latter,  from  being 
mentioned  In  deed,  are  presumed  to  have  been 
examined  at  time.  This  rule  applies  to  all  ob- 
jects visible,  fixed,  and  clearly  ascertained, 
such  as  lands  of  other  individuals  or  their 
corners,  clearings,  and  stakes,  posts,  stones,  or 
roads.  So  lines,  corners,  and  stations  actually 
run  and  marked  will  prevail  over  courses  and 
•distances.— Col  ton  vs.  Seavey,  22  Cal.  496.  503; 
Powers  vs.  Jackson,  60  Cal.  429,  433.  See 
Kimball  vs.  McKee  (Cal.  July  12,  1906),  86 
Pac.   Rep.   1089. 

"235.  Where  water-courses,  mountains,  or 
other  natural  objects  are  called  for  in  patents 
it  has  been  said  that  distances  must  be 
lengthened  or  shortened,  and  courses  varied  so 
as  to  conform  to  these  objects,  because  mis- 
takes in  distances  and  courses  are  more  prob- 
able and  more  frequent  than  mistakes  as  to 
trees,  rivers,  mountains,  and  other  objects 
capable  of  being  clearly  and  accurately  fixed.— 


People  vs.  San  Francisco,  7S  Cal.  S88,  406,  17 
Pac.   Rep.    622. 

236.  Monuments  are  more  certain  and  less 
liable  to  mistake  than  course  and  dlatanee  and, 
therefore,  monuments,  as  more  certain,  pre- 
vail over  course  and  distance  partaking  more 
or  less  of  uncertainty. — Adair  vs.  White,  85 
CaL   318.   816,   318,    24   Pac   Rep.    668. 

287.  Where  there  are  conflicting  descrip- 
tions, ordinarily  that  one  must  be  culopted 
which  is  most  certain  and  stable  and  least 
liable  to  be  mistaken  or  affected  by  error. 
Upon  this  principle,  it  is  rule  that  monumental 
lines  or  points  control  such  as  are  described 
by  courses  and  distances  only.  These  rules 
are  adopted  becaue  they  are  most  likely  to 
lead  to  the  discovery  of  true  Intent  of  parties. 
— Plercey  vs.  Crandall,  84  Cal.  834,  340,  341. 
See  Vance  vs.  Fore,  24  Cal.  436,  438,  445,  446; 
Franklin  va  Dorland,  28  Cal.  175,  178,   179. 

238.  Reason  why  monuments,  as  general 
thing,  in  determination  of  boundaries,  con- 
trol courses  and  distances  is,  that  they  are 
less  liable  to  mistakes.  Grants  or  convey- 
ances generally  are  to  be  interpreted  in  like 
manner  as  written  contracts,  and  should  be 
so  Interpreted  as  to  give  effect  to  mutual  in- 
tention of  parties  at  time  of  contract  or  con- 
veyance. Parties  to  conveyance  are  supposed 
to  be  on  land  or  acquainted  with  land  con- 
veyed and  to  have  noticed  permanent  objects 
constituting  boundary  referred  to  in  descrlp 
tion  of  property  conveyed  (Van  Dyke,  J.)-  •  f 
Miller  va  Qrunsky,  141  Cal.  441,  462,  453.  66 
Pac.  Rep.  868,  76  Id.   48. 

239.  Natural  and  permanent  boundary-lines 
should  prevail  over  description  by  metes  and 
bounda— Wade  vs.  Deray,  60  Cal.  376.  382; 
People  vs.  San  Francisco,  75  Cal.  888,  408,  17 
Pac  Rep.  522. 

240.  Line  as  shown  by  monuments  and  as 
platted  by  city  authorities  and  as  acquiesced 
in .  for  many  years  cannot  be  overturned  by 
measurements  alone. — Kaiser  vs.  Dalto,  140  Cal. 
167,   172,   73   Pac.   Rep.   828. 

241.  Where  the  call  for  course  is  "thence  in 
southeasterly  direction  forty  (40)  chains  more 
or  less."  and  no  monument  is  given  at  termina- 
tion of  this  call,  if  there  Is  no  other  call  to 
aid  it,  line  would  be  run  due  southeast  forty 
chains.  But  if  such  course  will  not  close  with 
other  courses  called  for  in  description  which 
have  exact  course  and  distance  and  fixed 
physical  call,  such  first  course  must  vary  so 
as  to  harmonize  with  other  more  definite  calls. 
—Moss   vs.    Shear,    30   Cal.    467,    479.    480. 

242.  Where  boundary-lines  are  described  as  ^ 
commencing  with  post  marked  "P.  R.  No.  3," 
then  west  84  chains,  20  links  to  post  marked 
"P.  R.  No.  4";  thence  south  265  chains,  87 
links  to  corner  of  sections  81,  82,  6  and  6,  and 
there  Is  no  dispute  either  as  to  location  of 
"P.  R.  No.  3"  or  termination  of  west  line  of 
tract  at  point  where  the  four  sections  corner, 
but  post  marked  "P.  R.  No.  4**  is  destroyed, 
proper  method  of  relocating  such  post  by 
course  and  distance  is  by  running  west  from 
"P.  R.  No.  3"  84  chains  and  20  links,  thus  fol- 
lowing footsteps  of  surveyor,  rather  than  to 
take   reverse   course   and   run   north   line   from 
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common  section  corner.  If  west  line  of  rancho 
cannot  run  due  south  without  shortening 
north  line,  then  as  between  two  lines  course 
of  west  line  must  give  way  for  It  runs  to 
monument,  and  monument  Is  controlling.^ 
Blackburn  vs.  Nelson,  100  Cal.  336.  338.  34  Pac. 
Rep.    775. 

'243.  Evidence  based  upon  courses  and  dis- 
tances from  other  known  points  is  admissible 
to  fix  corner,  where  no  corner  is  found,  but 
never  to  change  location  of  original  corner 
when  found.  In  action  to  quiet  title  to  cer- 
tain lots,  dispute  was  as  to  correct  location 
of  east  and'West  half-section  line  of  section  4 
of  government  township,  plaintifTs  land  lying 
to  the  north  ahd  defendant's  to  south  of  such 
line.  Correct  location  depended  upon  re- 
locating half-section  corner  on  east  line  of 
section.  A  surveyor  called  as  witness,  testified 
that  in  making  survey  of  land,  he  found  a 
stake  which  he  believed  to  be  half-sectton 
corner.  Five  other  witnesses,  at  least  three  of 
them  being  professional  surveyors,  testified 
tliat  corner  from  wtiich  such  survey  was  made 
was  a  ••charcoal"  or  "government"  corner;  there 
was  no  evidence  tending  to  show  that  a  stake 
or  corner  had  ever  been  seen  at  different 
place  in  that  vicinity.  It  was'  held  that  this 
testimony  was  prima  facie  sufficient  to  estab- 
lish It  as  government  corner  and  to  Justify 
finding  to  that  effect.  Location  of  stake  hav- 
ing thus  been  determined,  it  was  error  for 
trial  court  to  base  its  findings  on  survey  and 
measurement  from  southeast  corner  of  section 
9  at  distance  of  mile  and  one  half  south  of 
stake  in  question.  For,  assuming  that  south- 
east corner  of  section  9  was  definitely  estab- 
lished, survey  from  that  point  could  be  taken 
but  for  one  purpose,  viz.  to  show  that  half 
^  section  in  question  was  not  in  fact  govern- 
ment corner.  It  could  not  be  used  to  show 
tliat  government  surveyor  was  in  error  in 
placing  it  there.  Marks  on  ground  constitute 
survey,  and  courses  and  distances  are  only 
evidence  of  survey. — Gordon  vs.  Booker,  97  C^L 
5S6.   587.  588,   32  Pac.  Rep.   593. 

Am  to  monamenta  or  natiiral  objects  control- 
llns  courses  In  description  of  countlesy  see 
KBKR'S     CYC.    POU    CODE    S  3904. 

244.  Apiillcable  to  decree  conllrmlns  Mexlcnn 

icrant.— -Where  land  Is  described  in  deed  by 
permanent  objects  as  its  boundaries  and  also 
by  courses  and  distances,  with  mention  of 
quantity,  description  by  courses,  distances,  and 
quantity  must  yield  to  boundaries  If  they  do 
not  agree.  This  rule  applies  to  description  in 
decree  confirming  Mexican  grant. — De  Arguello 
vs.   Greer,   26   Cal.   616,   631. 

245.  Applicable   to   United    States    patents.— 

Rule  that  monuments  control  courses  and  dis- 
tances is  applicable  to  construction  of  descrip- 
tion in  United  States  patent.— Galbraith  vs. 
Shasta    I.    Co.,    143    Cal.    94,    95,    76    Pac.    Rep. 

*i    901. 

^  240.  Designation  of  latitude,  although  it  ap- 
pear in  words  of  grant  and  on  map  accompany- 
ing grant,  must  yield  to  well-known  natural 
monuments  with  reference  to  which  line  Is 
also  located  on  map.— Ferris  vs.  Coover,  10 
Cal.  589,  624;  Cornwall  vs.  Culver,  16  Cal.  425. 
427. 
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247.  Distance. — If  mining  claim  be  described 
in  the  patent  so  that  it  may  be  located  with 
reference  to  natural  monuments,  error  in  tying 
line,  connecting  it  with  section  corner  In 
government  survey,  which  is  erroneous  as 
to  length  will  be  disregarded.— Galbraith  vs. 
Shasta  I.  Co.,  143  Cal.  94.  95.  97.  76  Pac.  Rep. 
901. 

248.  Field  -  notes  cannot  overcome  saonn- 
mcnts. — When  evidence  as  to  loc£e<ion  of 
monuments  placed  upon  ground  in  making  of 
government  survey  of  township  is  certain, 
such  evidence  cannot  be  overcome  by  any 
field-notes  of  original  survey  taken  at  time 
said  monuments  were  found  to  have  been 
erected,  nor  by  field-notes  or  courses  or  dis- 
tances of  any  subsequent  survey. — Hubbard  vs. 
Dusy.    80   Cal.    281,    283,    22    Pac.    Rep.    214. 

249.  Parallel  line,  call  for,  yields  «o  call  for 
monuments. — Where  line  is  described  as  run- 
ning between  two  fixed  points  and  as  parallel 
with  certain  other  line,  if  such  descriptions 
are  at  variance,  description  calling  for  fixed 
points  will  control. — Thomason  vs.  Cuneo,  119 
Cal.   25.   26,    50   Pac.  Rep.   846. 

260.  Partition  survey.— Although  in  decree 
of  partition,  object  sought  is  to  set  apart  cer- 
tain fixed  and  definite  quantity  which  can  be 
arrived  at  only  by  measurement,  which  in- 
volves necessity  of  accurate  surveys,  this  fa'ct 
does  not  create  necessity  for  reversifig  rule, 
and  making  monuments  yield  to  surveys. 
Original  decree  in  action  of  partition  estab- 
lished partition  line  between  parties  by  call- 
ing for  fence,  location  of  which  was  also 
attempted  to  be  described  by  courses  and 
distances.  Some  portion  of  fence  having  dis- 
appeared, or  been  removed,  trial  court  heard 
testimony  to  ascertain  its  true  location,  which 
testimony  was  conflicting.  Court  determined 
line  from  conflicting  evidence  as  to  location  of 
fence,  rather  than  from  evidence  as  to  courses 
and  distances.  This  decision  was  sustained  on 
appeal.— Mills   vs.   Lux,   45   Cal.   273.    274,   275. 

261.  dpantlty  of  land  exprcMned  In  acreM   is 

mere  description,  and  does  not  control  moro 
certain  description  by  boundaries,  and  must 
yield  to  boundaries  where  they  do  not  agree. — 
Baldwin  vs.  Temple,  101  Cal.  396,  402,  35  Pac. 
Rep.  1008.  See  Winans  vs.  Cheney.  55  Cal. 
667.    569. 

252.  Pulgas  grant  in  San  Mateo  county, 
which  is  described  as  "tract-known  under  name 
of  Las  Pulgas.  boundaries  of  which  are,  on 
south  creek  of  San  Francisquito,  on  north 
that  of  San  Mateo,  on  east  by  estuaries,  and 
on  west  by  Caftada  de  Raimundo,"  and  in  de- 
scription of  which  is  contained  further  state- 
ment: "Tract  of  which  mention  is  made  is  of 
four  leagues  of  latitude  and  one  of  longitude." 
is  grant  by  boundaries  and  not  by  quantity. — 
McGarvey  vs.  Little.  15  Cal.  27.  30;  De  Arguello 
vs.  Greer.  26  Cal.  615.  631. 

253.  When  piece  of  land  is  conveyed  by 
metes  and  bounds,  or  by  any  other  certain 
description,  all  Included  within  those  bounds. 
or  that  description,  will  pass,  whether  it  be 
more  or  less  than  quantity  stated  in  defd. 
And  when  quantity  is  mentioned  in  addition  to 
description     of    boundaries     or     other     certain 
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designation  of  land,  without  express  covenant 
that  It  contains  that  quantity,  whole  is  con- 
sidered as  mere  description.  The  quantity 
being  least  certain  part  of  description,  must 
yield  to  boundaries  or  number,  if  they  do 
not  agree.— Stanley  vs.  Green,  12  Cal.  148,  164. 

2S4.  COURSES  PREVAIL.  WHERE  NO 
MONUMENTS  CALLED  FOR,— Where  no  monu- 
ments, natural  or  artificial,  are  called  for  in 
description  or  by  field-notes  of  survey  can 
be  found,  courses  and  distances  called  for  must 
prevail.— O'Hara  vs.  O'Brien,  107  Cal.  309,  815. 
40  Pac.  Rep.  428.  See  Moss  vs.  Shear,  30  Cal. 
467,  479. 

356.  EXCEPTIONS  TO  GENERAL  RULE.— 
Rule  that  call  for  monument  will  control  con- 
flicting calls  for  distance,  etc.,  is  not  absolute 
and  Inflexible  rule.  It  has  always  been  sub- 
ject to  quallflcations  of  various  kinds,  and 
books  are  full  of  cases  in  which  calls  for 
visible  monuments  have  been  made  to  yield  to 
other  calls  in  order  to  carry  out  true  intention 
of  parties  to  conveyance  of  land.  Our  statute 
has  adopted  rule  with  all  its  exceptions  and 
qualifications.  It  is  true  that  among  other 
rules  prescribed  by  this  section  of  code  It  Is 
provided  in  subjiivision  2  that  when  permanent, 
visible,  or  ascertained  boundaries  or  monu- 
ments are  inconsistent  with  measurements, 
either  of  lines,  angles,  or  surveys,  boundaries 
or  monuments  are  paramount;  but  this,  like 
every  other  rule  embraced  in  the  section  is 
subject  to  qualification  contained  in  first  clause 
that  they  control  only  when  there  are  no  other 
sufficient  circumstances  to  determine  doubtful 
construction,  and  it  is  further  subject  to  rule 
prescribed  by  subdivision  6  that  map  referred 
to  in  deed  and  with  reference  to  which  parties 
acted,  controls  other  parts.— Miller  vs.  Grunsky. 
141  Cal.   441,   450.  66  Pac.  Rep.  858.   75  Id.   48. 

256.  Rule  that  monuments  control  courses 
and  distances  is  not  Inflexible;  it  ceases  with 
the  reason  for  It.  as  when  the  monuments  re- 
ferred to  are  not  known  and  visible  objects 
on  the  ground.— Miller  vs.  Grunsky,  141  Cal. 
441,    452,    66   Pac.   Rep.    858,  75   Id.   48. 

257.  It  is  general  rule  that  call  in  grant 
or  patent  for  permanent  monument,  natural 
or  artificial,  controls  conflicting  call  for  courses 
and  distances,  and  exceptions  to  this  rule  are 
those  which  arise  only  when,  upon  face  of 
grant  or  patent.  It  can  be  seen  that  call  for 
monument  is  clearly  false  or  mistaken  (dls. 
op.  Henshaw.  J.).— Miller  vs.  Grunsky.  141  Cal. 
441.  466,  66  Pac.  Rep.  868,  76  Id.  48. 

258.  Conrses  preTall  where  monnmeBfs  lo«t- 
— Where  location  of  point  is  designated  both 
by  monument  and  by  course  and  distance,  and 
monument  has  disappeared  and  there  Is  no 
evidence  as  to  its  former  location,  course 
and  distance  are  necessarily  controlling.  Case 
Is  then  presented  as  though  no  monument  was 
referred  to  In  description.— Blackburn  vs. 
Nelson,  100  Cal.   336,  338.  84  Pac.  Rep.  776. 

259.  Evidence  based  on  courses  and  dis- 
tances from  other  known  points  is  admissible 
to  fix  comer,  where  no  corner  Is  found,  but 
never  to  change  location  of  original  corner 
when  found.— Gordon  vs.  Booker.  97  Cal.  586. 
688.  82  Pac.  Rep.  698. 

MO.    MoBvmeaite  ealled  for  ■«rcv  la  9I 


It  is  general  rule  that  In  cases  of  disputed 
boundaries,  courses  and  distances  and  quanti- 
ties must  give  way  to  monuments,  but  before 
rule  can  be  applied  there  must  not  only  be 
monuments  which  are  stationary,  but  place 
where  alleged  monuments  were  at  time  con- 
veyance was  made  must  be  satisfactorily  lo- 
cated; thus  where  monument  called  for  by 
deed  was  the  northerly  line  of  Channel  street 
In  city  and  county  of  San  Francisco,  but  at 
time  of  execution  of  deed  that  line  was  un- 
known quantity,  for  reason  that  land  in  con- 
troversy and  place  where  Channel  street  is 
claimed  to  be  and  all  country  round  about  was 
wide  waste  of  water,  and  there  was  no  desig- 
nation of  street  on  surface  of  earth,  such  line 
will  not  control  courses  running  designated 
distances  t}  n  adjoining  street  whose  lines 
are  established.— Payne  vs.  English,  79  Cal.  S40, 
646.  21  Pac.  Rep.   952. 

261.  Where  eall  for  moBaments  reanlto  In 
confusion. — Natural  monuments  are  all  con- 
trolling, and  river,  as  monument.  If  it  Is 
plainly  apparent  from  ma|>  tliat  it  was  so 
intended,  will  force  other  descriptions  to  give 
way;  but  where  It  is  not  clear  that  such  Is 
intention,  and  it  is  apparent  that  Inextricable 
confusion  would  result  were  It  attempted  to 
locate  land  from  natural  monuments  appearing 
upon  map,  no  resort  is  left  but  to  hold  dis- 
tances given  as  controlling.  Especially  where, 
taking  distances  given,  acreage  of  body  of 
land  comprises  acreage  called  for  in  deed.— 
Hostetter  vs.  Los  Angeles  T.  R.  Co.,  108  Cal. 
38.    43.   44.    41    Pac.   Rep.    830. 

262.  INITIAL  POINT  AND  SUCCEEDING 
CALLS,  CONFLICT  BETWEEN.— If  starting 
call  is  fixed,  certain,  and  notorious,  and  there 
is  conflict  between  it  and  other  calls,  latter 
must  generally  give  way  to  former;  but  rule 
does  not  go  to  extent  of  declaring  that  all 
other  calls,  although  agreeing  among  them- 
selves, shall  be  set  aside  solely  because  they 
do  not  agree  with  flrst.  As  general  proposi- 
tion it  Is  undoubtedly  true  that  mistakes  are 
less  likely  to  occur  in  relation  to  starting 
point  than  in  respect  to  succeeding  calls,  but 
this  proposition  cannot  be  accepted  as  univer- 
sally true.  It  undoubtedly  applies  with  full 
force  where  starting-point  is  fixed,  certain,  and 
notorious,  as  in  case  of  well-doflned  monument, 
and  succeeding  calls  are  oourses  and  distances, 
or  even  monuments  which  are  conflicting  or 
HI  deflned;  but  where  succeeding  calls  are  as 
readily  ascertained  and  as  little  liable  to  mis- 
take, they  are  considered  to  be  of  equal  ver- 
acity with  first,  and  where  they  all  conflict 
with  first  and  agree  with  each  other,  their 
united  testimony  must  control.  Thus  where 
initial  point  is  expressed  as  being  low-water 
mark,  and  other  calls  of  instrument  are  definite 
and  agree  amongst  themselves  and  show  that 
initial  point  must  have  been  high-water  mark, 
instrument  will  be  so  construed. — ^Walsh  vs. 
Hill.  38  Cal.  481.  485.  486. 

263.  Whether  initial  point  of  survey  made 
in  laying  out  town  would  be  of  greater  or  less 
importance  than  other  ascertained  points  in 
survey  would  depend  on  circumstances,  their 
proximity,  and  relation  to  point  to  be  located. 
If   it   be   determined   that    this   survey    is   in- 
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accurate,  value  of  ^measurements  from  Initial 
point,  or  any  other,  as  evidence.  Is  materially 
impaired.  If  object  be  to  determine  line  of 
atreet.  measurements  on  that  street,  under 
•  uch  circumstances,  would  naturally  be  of  more 
value  than  elsewhere,  and  if  they,  or  places 
"Where  they  were,  cannot  be  located,  it  would 
be  important  to  ascertain  boundaries  of  street 
as  actually  opened  and  used;  and  if  such  loca- 
tion has  been  generally  acquiesced  |n  bjr  pub- 
lic, by  lot  owners,  and  municipality,  In  absence 
of  more  certain  evidence,  it  will  be  conclusive. 
— Orena  vs.  Santa  Barbara,  91  Cal.  621.  627.  628, 
28   Pac.   Rep.  268. 

2<M.  Intenaediate  monmiieBta.  —  If  number 
of  points  in  line  are  mentioned  and  are  de- 
scribed with  same  certainty  as  initial  point, 
position  of  line  at  any  given  point  may  be 
determined  by  drawing  line  through  those 
points  which  are  near  portion  in  controversy. 
It  Is  unnecessary  to  survey  from  Initial  point. 
—People  vs.  Klumpke,  41  Cal.  263,  276. 

209.     Same — ^WIU  aot  always  control.— While 

an  arroyo  is  fixed  and  visible  monument,  still 
it  will  not  be  entirely  controlling  when  it  is 
at  intermediate  point,  and  not  at  end  of  line. 
Thus  where  an  arroyo  was  noted  as  being  2 
chains  and  26  links  south  of  station  25,  and 
that  station  was  also  designated  as  Inter- 
secting line  of  preliminary  survey  of  Mexican 
tyrant  which  was  well  knoT^n  and  established, 
latter  will  control,  If  thereby  long  narrow 
gore  will  not  be  left  between  two  tracts  of 
land,  which  It  would  evidently  not  be  Intention 
of  grantor  to  leave  between  two  separate 
tracts,  and  which  would  be  left  by  regarding 
arroyo  as  controlling.— Mendenhall  vs.  Paris, 
84  Cal.  193.  196,  28  Pac.  Rep.  1095. 

208.  Monamento  need  not  ha%'e  been  seen  by 
parties. — Monuments  referred  to  In  deed  will 
control  both  courses  and  distances,  given  in 
doed.  if  there  Is  any  conflict,  and  It  Is  not 
material  that  monuments  should  have  been 
seen  by  parties  to  deed. — Anderson  vs.  Richard- 
son. 92  Cal.  623,  625,  28  Pac.  Rep.  679. 

2«7.  MONUMENTS  NOT  CALLED  FOR  IN 
DEED  ARE  NOT  TO  BE  CONSIDERED.— Deed 

to  land  described  as  lot  No.  1  in  designated 
tract  as  same  is  shown  by  plat  recorded  In 
recorder's  offlce,  which  plat  contains  marginal 
note  describing  tract  as  commencing  at  gov- 
ernment section  corner  and  following  certain 
courses  and  distances  and  returning  to  such 
corner,  must  be  construed  with  reference  to 
such  Initial  point  as  located  by  United  States 
survey  thereof.  As  such  deed  contains  no  refer- 
ences to  any  stakes  placed  upon  ground  by 
private  parties  in  platting  such  ground,  it 
cannot  be  controlled  thereby. — Powers  vs. 
Jackson.  50  Cal.   429,   432,   433. 

2d8.  VISIBLE  MONUMENTS— Bonadary-Ilne 
of  another  tract  is  clearly  monument.  Where 
that  boundary-line  Is  certain,  it  is  monument 
of  highest  dignity.— Miller  vs.  Grunsky.  141  Cal. 
441,  466,  66  Pac.  Rep.  858,  75  Id.  48.  (dis.  op. 
Benshow,  J.)  See  McKeon  vs.  Millard,  47  Cal. 
681.  583. 

269.  In  case  of  dispute  as  to  boundary-line 
between  two  adjoining  Mexican  grants  where 
survey  of  grant  last  made  designates  por- 
tion of  boundary  as  following  boundary-line 
of     former     grant,     and     Is     based     upon     it. 


and  field-notes  call  for  line  following 
courses  and  distances  which  correspond  with 
courses  and  distances  of  such  boundary-line 
as  given  in  former  grant,  and  were  evidently 
inserted  in  such  latter  survey,  either  by  adopt- 
ing them  from  field-notes  of  former  survey  or 
by  retracing  line  of  former  survey,  and  at  time 
of  trial  stakes  placed  to  locate  stations  on  line 
cannot  be  found,  natural  monuments  called  for 
In  survey  of  former  grant  will  control  courses 
and  distances  called  for  in  survey  of  latter 
grant.— Wise  va  Burton,  73  Cal.  166,  171,  14 
Pac.  Rep.  678. 

270.  For  purpose  of  locating  Mexican  grant, 
grant  and  accompanying-  map  of  adjoining 
lands  described  as  bounded  by  grant  In  ques- 
tion are  admissible  evidence. — Cornwall  vs. 
Culver,    16    Cal.    423.    428. 

271*     Same — Trno     or     aappooed     boundary, — 

When  boundary  is  called  for,  it  means  true 
boundary  of  tract,  where  boundary-line  Is  only 
call;  but  where  there  are  conflicting  calls,  or 
references  to  survey,  or  map,  or  to  line  marked 
by  fence  or  other  visible  monument  corre- 
sponding to  what  parties  supposed  to  be  true 
boundary,  it  must  be  construed  to  mean  sup- 
posed boundary. — Miller  vs.  Grunsky,  141  Cal. 
441.  451,  66  Pac.  Rep.  858,  75  Id.  48. 

See  pars.  102,  119-121,  209,   210   this  note. 

272.  Where  one  of  courses  of  boundary  was 
described  in  deed  as  commencing  at  southeast 
corner  of  Mexican  grant,  at  point  in  Azusa 
river,  "thence  westerly  along  the  Old  Road 
forming  southern  boundary  of  said  rancho,  to 
point  distant  from  said  river  Azusa  by  an  air 
line  one  third  of  distance  of  southern  boundary 
of  said  rancho,"  such  line  was  construed  as 
terminating  at  point  in  southern  boundary  of 
rancho,  distant  from  said  southeastern  corner 
one  third  of  length  of  said  southern  boundary 
of  rancho  as  afterwards  established  by  patent, 
both  said  southern  boundary  and  course  de- 
scribed in  deed  as  running  along  said  boundary 
being  run  in  air  lines.— Maxey  vs.  Thurman, 
50  Cal.   821,  325. 

278.  Discovery  shaft  on  ninlnv  elalnu — In 
construing  description  of  mining  ground,  dis- 
covery shaft,  and  lode  itself,  when  given  name 
by  which  it  becomes  known,  may  be  considered 
as  visible  monuments. — Oalbraith  vs.  Shasta  I. 
Co..  148  Cal.  94,  98,  76  Pac.  Rep.  901. 

274.  Hovse.- Where  boundary  in  dispute  is 
surveyed  line 'running  in  given  direction  from 
established  point,  intersecting  section  line  at 
designated  distance  from  section  corner  and 
continuing  to  station  where  stake  is  placed 
and  at  time  of  trial  said  section  corner  and 
stake  at  station  cannot  be  located,  but  field- 
notes  show  that  at  given  distance  from  start- 
ing point  line  passed  "about  20  chains  east 
of  the  Santa  Lucia  House,"  such  house  will 
constitute  monument  which*  will  control  course 
of  line,  and  latter  will  be  run  to  point  20 
chains  east  of  house,  word  "about"  being  dis- 
regarded as  surplusage.— Wise  vs.  Burton,  78 
Cal.  166,  170-172,  14  Pac.  Rep.  678.  See  North- 
ern R.  Co.  vs.  Jordan.  87  Cal.  23,  28,  25  Pac. 
Rep.    278. 

275.  Marsh  may  be  so  sharply  defined  where 
it  meets  upland  as  to  accurately  mark 
boundary.— >Brumaglm  vs.  Bradshaw,  89  Cal.  84, 
48. 
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270.  Mountain  or  ran^d  of  mountains  is 
definite  boundary  of  land.  It  is  as  much  so 
as  tree,  a  roclc,  or  stream  one  lialf  mile  wide 
in  which  boundary  would  go  ad  medium  fllum 
aquae.  The  boundary  usually  eoea  to  middle 
of  natural  object  named,  except  In  case  of 
range  of  mountains,  when  It  goes  to  cone  or 
dividing  line  of  range.— Ornbaum  vri.  His 
Creditors,  61  Cal.  455,  459. 

277.  In  construing  early  Spanish  and 
Mexican  grants  same  importance  will  not  be 
given  to  mountains  and  streams  in  determin- 
ing boundaries  as  would  be  given  if  grant 
were  issued  at  more  recent  period  because  in 
those  early  times  relative  positions  of  moun- 
tains and  streams  were  imperfectly  understood, 
much  of  state  being  unexplored  region.— Ferris 
vs.  Coover,  10  Cal.  689.  629. 

278.  Road  or  afreet.  —  Premises  demanded 
by  plalntift  in  ejectment  suit  as  being  part  of 
Mexican  grant  owned  by  him  were  included 
within  decree  of  confirmation,  within  final 
official  survey  as  made  on  ground,  and  within 
plat  of  survey,  incorporated  into  and  made 
part  of  patent.  On  margin  of  plat  was  table 
of  courses  and  distances  purporting  to  define 
boundaries  as  exhibited  on  plat.  Trial  court 
found  that  If  these  courses  and  distances 
should  be  followed  they  would  not  correspond 
with  visible  monuments  shown  on  plat  and 
actually  found  on  ground,  and  were  so  ir- 
reconcilably in  conflict  with  them  that  one  or 
other  must,  in  great  measure,  be  disregarded, 
and  adopted  courses  and  distances  called  for, 
and  disregarded  monuments  as  only  feasible 
method  of  giving  effect  to  locative  calls  of 
patent.  One  of  monuments  designated  by 
grant,  act  of  Juridical  possession,  final  survey 
on  ground,  decree  of  confirmation  and  plat 
embodied  in  patent  as  southeastern  boundary 
of  ranch  was  well-known  road.  This  was  dis- 
regarded by  court.  By  taking  this  road  as 
established  boundary,  and  transposing  calls 
for  courses  and  distances,  and  supplying 
omitted  line,  table  of  courses  and  distances 
could  be  made  to  correspond  with  road  and 
other  monuments  designated  on  map,  and  it 
was  held  by  supreme  court  that  calls  for 
courses  and  distances  must  thus  be  reconciled 
with  road  which  was  controlling  monument  of 
description.— Serrano  vs.  Rawson,  47  Cal.  52, 
f.5,  56. 

279.  Where  description  gives  course  as  run- 
ning at  right  angles  with  preceding  course 
and  parallel  with  given  street,  and  line  drawn 
parallel  with  such  street  will  not  correspond 
with  line  drawn  at  right  angles  with  preced- 
ing course,  description  with  reference  to  street, 
which  Is  monument,  will  control  reference  to 
angles.— Thomason  vs.  Cuneo.  119  Cal.  25,  26. 
50  Pac.  Rep.  846. 

2R0.  Sen-«hore.— In  decree  of  confirmation 
reformed  to  In  patent  of  Mexican  grant,  one  of 
boundaries  was  designated  as  sea-shore.  By 
plat  and  certificate  of  surveyor -general,  re- 
ferred to  In  patent,  sea-shore  was  mentioned 
as  termination  of  fourth  course,  and  twelfth 
course  commenced  at  sea-shore,  but  at  inter- 
mediate stations,  no  visible  object  nor  any 
monument  either  natural  or  artificial  was  men- 
tioned.    Following  these  courses  and  distances. 


portions  of  sea  would  be  Included  In  lines  of 
rancho.  It  was  held  that  *call  for  sea-shore 
as  boundary  must  be  regarded  as  more  definite 
and  certain. — More  vs.  Masslni,  37  CaL  432.  426, 
437. 

281.  If  there  Is  conflict  between  natural 
boundary  or  shore-line,  and  line  as  given  by 
courses  and  distances,  latter  must  yield  to 
former. — Northern  R,  Co.  vs.  Jordan,  87  CaL 
23.   25,  25  Pac.  Rep.  27  S. 

282.  The  term  "shore"  must  be  construed 
with  same  meaning  wherever  it  is  used  In 
same  conveyance,  and  its  definite  location  In 
first  course  requires  same  location  last.  This 
Is  fixed  boundary  or  monument  to  which  dis- 
tance must  yield;  thus,  where  starting-point 
Is  designated  as  intersection  of  particular  ditch 
with  shore-line,  is  susceptible  of  exact  loca- 
tion, and  boundaries  are  described  as  line 
drawn  from  this  starting-point  around  varioua 
courses  to  "south  shore  of  Islals  creek"  and 
"thence  along  said  shore  as  it  winds  and 
turns  to  commencement,"  point  in  south  shore 
from  which  jast  course  is  to  be  drawn  must 
be  same  point  in  shore  as  is  starting-point; 
that  is.  at  whatever  point  between  high  and 
low- water  mark  was  intersection  of  ditch  with 
shore-line,  there  must  be  point  in  "shore-line" 
to  which  course  designated  on  south  shore 
must  be  extended. — Freeman  vs.  Bellegarde.  lOS 
Cal.   185,   187,   188,  41  Pac.  Rep.   289. 

Aa  to  tidal  iratera  aa  boaadarlea,  see  r^^s. 
311-822  this  note. 

288.     Section  corner  of  sovernment  anrrey. — 

If  owner  of  tract  of  land  conveys  lot  therein 
and  refers  for  description  to  plat  of  traot 
recorded  In  recorder's  ofllce,  and  It  appeara 
by  such  plat  that  Initial  point  in  survey  of 
same  la  section  corner  established  by  United 
States  government  survey,  such  section  corner, 
if  It  can  be  found,  will  be  regarded  as  estab* 
lished  monument  fixing  actual  location  of  lot, 
and  stakes  placed  upon  ground  by  owner  at 
time  of  platting  tract  cannot  control  descrip- 
tion as  fixed  with  reference  to  such  monument. 
To  permit  such  stakes  to  control  would  be  to 
permit  deed  to  be  contradicted  whenever  loca- 
tion of  stakes  did  not  agree  with  termini 
of  lines  mentioned  In  deed,  and  to  permit  ob- 
jects not  named  or  referred  to  in  deed  to  fix 
bounds  of  tract  of  land  otherwise  perfectly 
well  deflned. — Powers  vs.  Jackson,  60  Cal.  429, 
433. 

284.  Slonsh. — Wrong  course  is  controlled  by 
direction  to  go  "down  the  said  slough"  to  a 
specified  point. — Castdro  vs.  Barry.  79  Cal.  44S, 
448,   21  Pac.  Rep.  946. 

285.  Stake  called  for  In  *  atatement  of  tbe 
courses  and  dlstancea  la  nK»niiment  which  will 
control  statement  of  distance. — Central  Irr. 
Dlst.  vs.  De  Lappe,  79  Cal.  361,  355.  21  Pac 
Rep.  825. 

IV.     ANGLES.     LINES.     AND     SURFACES 

(SUBD.    8). 

Aa  to  relative  valne  of  meaaa  of  location,  see 

pars.  178-188  this  note. 

286.  COURSES  AND  DISTANCES  PARA- 
MOUNT TO  FORM. — Where  land  conveyed  was 
described  in  deed  as  consisting  of  specific 
quantity  in  form  of  square,  bounded  by  courses 
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and  distances.  Initial  point  not  beln^  marked 
by  any  monument,  and  references  in  descrip- 
tion to  natural  monuments  being  such  that  land 
could  not  be  located  precisely  with  reference 
to  such  objects,  and  where  deed  also  referred 
to  certain  map  for  further  description,  and  it 
-was  found  that  map  was  not  in  form  of  square. 
It  was  held  that  as  between  conflicting  require- 
ments description  going  upon  courses  and  dis- 
tances must  prevail  over  the  call  for  tract  in 
form  of  square,  and  over  calls  for  natural 
monuments  with  reference  to  which  precise 
location  could  not  be  made.— Vance  vs.  Fore, 
24  Cal.  435,  444,  446. 

987.  FORM,  QUANTITY,  AND  ONES  BOUND- 
ARY-LINB  GIYIBN^— Where  by  terms  of  de- 
scription form  and  quantity  are  expressed  but 
entire  exterior  boundaries  not  described,  de- 
scription may  be  sufficient  if  boundary-line  on 
one  side  be  given.  Thus  where  the  descrip- 
tion reads:  "Two  hundred  acres  of  land  at 
Embarcadero  of  San  Antonio,  which  is  situated 
as  follows: — ^Lylng  on  south  side  of  creak  that 
empties  into  bay  at  said  Embarcadero,  which 
creek  shall  be  northern  line  of  said  two  hun- 
dred acres;  and  Bay  of  San  Francisco  (the 
estuary  of  San  Antonio)  being  westerly  line, 
and  said  two  hundred  acres  being  in  a  square 
form,"— such  description  will  be  sufficient.— 
Hall  vs.  Shotwell.  66  Cal.  379,  380,  381,  5  Pac. 
Rep.  683. 

288.     LlBe  between  moanmeiita  presaaied  to 

be  stralgbt.— While  it  is  true  that  law  will 
presume  straight  line  was  intended  when  call 
is  simply  from  one  monument  to  another,  yet 
when  one  of  monuments  is  creek  several  miles 
in  length,  it  is  not  monument  in  sense  of  that 
rule,  nor  does  the  law  declare  In  favor  of 
straight  line  between  monuments  where  lan- 
guage employed  in  deed  shows  that  dllterent 
11- J  was  intended.  If  deed  Axes  no  particular 
point  on  creek  to  which  the  line  Is  to  be  run, 
and  describes  line  as  running  parallel  with 
another  given  line,  and  latter  Is  not  straight 
line,  former  will  be  drawn  so  as  to  duplicate 
latter.— Fratt  vs.  Woodward,  82  Cal.  219,  228. 
As  to  lines  belaid  presamcd  stralgbt,  see  note 
30    Am.   Dec.    742. 

989.  ^Nortbwesterly"  less  deflsltc  tfaan  call 
for  rlgbt  angle* — Where  call  for  line  Is  com- 
.  menclng  "at  point  one  hundred  yards  below 
mouth  of  San  Rafael  creek  and  running  thence 
northwesterly  or  at  right  angles  with  said 
creek  to  point  on  top  of  main  ridge,"  and  there 
is  no  visible  monument  called  for  at  end  of 
such  line  to  fix  its  location,  term  "north- 
westerly" will  be  regarded  ajs  less  definite  and 
certain  than  call  to  run  at  right  angles  to 
creek.— Irwin    vs.    Towne,    42    Cal.    326,    334. 

200.  Q,UANTITY  OF  ITSELF  IS  NO  DE- 
SCRIPTION.—Winans  vs.  Cheney,  65  Cal.  567, 
569.  See  Baldwin  vs.  Temple.  101  Cal.  396,  402, 
86  Pac.  Rep.   1008. 

291.  Where  to  expression  of  quantity  words 
"more  or  less"  are  added,  they  show  that  there 
was  only  attempt  to  make- proximate  estimate 
of  quantity.— Doe  vs.  Vallejo,  29  Cal.  386,  391. 
See  Stanley  vs.  Green.  12  Cal.  148.  161. 

As  to  calls  for  auantlty,  see  note  22  Am.  St. 
Rep.  85;  note  by  H.  P.  Farnkam,  42  Li.  R.  A. 
510. 


202.  Q,IJANTITY  AND  THREE  OF  FOUR 
NECESSARY  BOUNDARIES  GIVEN.— Descrip- 
tion which  gives  but  three  boundaries,  where 
fourth  line  Is  necessary  to  complete  boundary- 
lines,  will  be  sufficient  if  in  connection  with 
three  boundaries  given,  deed  or  instrument 
designates  number  of  acres  contained  in  tract, 
as  thereby  fourth  boundary  can  be  ascertained,  f 
— Duryea  vs.  Boucher,  67  Cal.  141,  142,  7  Pac.  [ 
Rep.  421.  . 

283.     QUANTITY    IS     CONSIDERED    lEVHEN  { 

BOUNDARIES   DOUBTFUL-— When   boundaries  '1 

are  doubtful  in  themselves,  quantity  often  be-  ! 

comes  controlling  fact.     It  often  makes  metes  \ 
and    bounds    certain. — Winans    vs.    Cheney,    56 
Cal.   667,    669. 

294.  If  one  of  boundaries  of  grant  be  desig- 
nated as  range  of  hills  or  mountains,  and  in 
dispute  as  to  such  boundary  it  appears  that 
there  are  two  ranges  of  hills  or  mountains  so 
situated  that  call  is  ambiguous,  quantity  of 
land  called  for  in  conveyance  will  be  considered 
for  purpose  of  determining  which  range  was 
Intended  by  parties  to  conveyance. — ^Winans 
vs.  Cheney,   66  Cal.   667,  669. 

295.  Where  there  Is  not  sufficient  certainty 
and  demonstration  of  land  granted  expressed 
in  other  terms  of  description  number  of  acres 
is  essential  part  of  description. — Hicks  vs. 
Coleman,  26  Cal.  122,  142;  Hall  vs.  Shotwell, 
66  Cal.   379,   380,   381.   6   Pac.   Rep.   683. 

296.  If  description  of  tract  of  land  by 
monuments,  distances,  or  otherwise  is  vague 
and  indefinite  by  reason  of  conflicting  lines  "or 
by  omission  of  line,  or  from  any  other  cause, 
then  statement  of  acreage  sheds  valuable  light 
upon  issue,  and  erven  serves  as  acting,  moving 
cause  for  conclusion  reached.  Ordinarily  a 
statement  in  deed,  or  upon  map,  as  to  acreage 
of  a  certain  tract  of  land,  is  not  at  all  con- 
clusive or  controlling  as  to  quantum  of  land 
in  tract:  as  matter  of  description  it  must  go 
down  when  coming  In  conflict  with  metes, 
bounds,  and  monuments,  yet  cases  are  pre- 
sented where  statements  of  acreage  render 
most  valuable  aid  in  fixing  boundary-line. — 
Hostetter  vs.  Los  Angeles  T.  R.  Co.,  108  Cal. 
38,  42,  41  Pac.  Rep.  330. 

227.  QUANTITY  EXPRESSED  "WJIAj  NOT* 
EXCLUDE  ACCRETION. — Where  land  acquired 
from  government  is  described  as  certain  frac- 
tional portion  of  quarter  section  of  govern- 
ment land  containing  designated  number  of 
acres,   and    i^   subsequently   conveyed    by   deed 

•  describing   it   in   same   manner,    latter   convey- 
ance will  transfer  title  not  only  to  fractional 
quarter   section,    but    also    to    accretion    which 
had  commenced  to   form  prior  to  execution   of   t 
latter    deed;    statement    of    quantity    of    land    I 

,  conveyed  Is  not  controlling  under  such  circum-  ' 
stances. — Tappendorff  vs.  Downing,  76  Cal.  169,  ' 
170.  18  Pac.  Rep.  247. 

22a  UNSURVEYED  LINE  is  not  entitled  to 
same  consideration  which  surveyed  line  would 
carry.  It  was  so  held  where  line,  ac- 
cording to  field-notes,  was  "calculated"  line, 
and  was  computed  (after  running  nearly  five 
miles  of  traverse  over  rough  country  and  after 
crossing  two  rivers)  by  triangulatlon  while 
running  traverse  — Galbralth  vs.  Shasta  I.  Co., 
143  Cal.  94,  96,  76  Pac.  Rep.  901. 
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public  lands,  and  one  claiming  same  land 
under  state  as  swamp  and  overflowed  land, 
where  the  land  is  so  situated  that  it  falls 
within  legal  subdivision  which  Is  intersected 
by  boundary  of  swamp,  plat  of  government 
survey  of  township  containing  such  land  is 
admissible  for  purpose  of  ascertaining 
whether  title  to  given  parcel  is  vested  In 
state  by  virtue  of  act  of  Congress  donating 
swamp-lands  to  state.  Neither  private  sur- 
vey nor  one  made  under  authority  of  the  state 
will  answer  this  purpose,  but  it  must  be  made 
under  authority  of  United  States;  but  descrip- 
tive notes  on  plats  are  not  conclusive  evidence 
of  character  of  land,  for  when  bounds  of  tract 
are  given,  question  whether  tract  Is  or  is 
not  Included  within  lands  granted  as  swamp 
and  overflowed  land  is  question  of  fact;  and 
where  question  arises  prior  to  date  when  It 
is  finally  ascertained  on  behalf  of  general 
government  and  state  what  lands  passed  to 
state  under  grant,  it  must  be  determined  as 
same  question  would  be  when  involved  in 
controversy  between  private  persons  respect- 
ing lands  bearing  no  relation  to  act  of 
Congress. — Robinson  vs.  Forrest,  29  Cal.  317, 
321-326. 

S64.  SUBSESaUBNT  MAPS  AND  SURVBY8» 
BPFESCT  OF. — Map  which  was  In  existence  at 
time  when  deed  was  made,  and  was  referred 
to  in  deed  itself,  is  admissible  for  purpose  of 
locating  land;  but  maps  and  surveys  sub- 
sequently made  by  third  parties,  or  by  parties 
in  their  own  interest,  are  inadmissible,  even 
where  tract  involved  is  city  block,  and  maps 
subsequently  made  are  made  by  city  surveyor 
or  by  other  official  authority.— Payne  vs. 
English,  79  Cal.  540.  546.  547,  21  Pac.  Rep.  952. 

VIII.       SURVEYS      AND      FIELD-NOTBS 

(SUBD.    6). 

As.  to  conflict  between  snrvcys,  see  note  23 
Am.  St.  Rep.  34. 

As  to  presumption  of  correctness  of  surreys 
made  by  public  officers,  see  brief  66  Li.  R.  A. 

899. 

36ft.  AUTHORITY  OF  SURVEYOR  OP 
PUBLIC  GRANT  MUST  BB  SHOWN.— Map  and 

survey  of  grant,  made  by  deputy  of  United 
States  surveyor-general,  is  not  admissible  un- 
less authority  be  shown  for  making  the 
survey.— Rose  vs.  Davis.  11  Cal.   132,  141,  142. 

896.  BOUNDARIBS  FIXED  BY  SURVEY— 
.Not  alfected  by  subsequent  surT.eys. — Where 
town  has  been  surveyed  and  platted,  and 
streets  opened  and  lots  sold  according  to  such 
survey,  boundaries  of  such  streets  and  lots 
cannot  be  affected  by  an  ordinance  subse- 
quently passed  directing  that  henceforth  an 
iron  stake  located  at  given  point  should  be 
initial  point  for  town  surveys  and  of  all  loca- 
tions of  lots  and  streets.  Even  If  such 
ordinance  had  been  made  in  advance  of 
survey,  it  could  not  control  actual  survey.^ 
Orena  vs.  Santa  Barbara,  91  Cal.  621,  629,  28 
Pac.  Rep.  268. 

367.  When  beginning  point  of  survey  called 
for  in  deed  Is  visible  monument  which  is 
clearly  ascertained,  and  descriptive  calls  are 
certain  and  definite  and  are  made  In  accord- 
ance with  map  in  existence  at  time  of  execu- 
tion   of    deed,    land    bein^r    portion    of    tract 


designated  on  such  map  as  a  certain  quarter 
section,  subsequent  survey  changing  location 
or  restricting  area  of  such  quarter  section 
cannot  devest  title  of  grantee  or  in  any 
manner  impair  his  rights.— Widbur  vs.  Wash- 
burn, 47   Cal.  67,   69. 

868.  FIELD-NOTBS«— Field- notes  of  survey 
are  not  limited  to  courses  and  distances  set 
forth  therein,  but  include  also  monuments 
referred  to,  and  all  objects  mentioned  by  which 
lines  of  survey  can  be  ascertained.  All  of 
these  make  up  description  in  words  by  which 
map  or  picture  of  tract  as  it  appears  upon 
surface  of  earth  may  be  placed  upon  paper 
and  presented  to  eye.  If  there  is  any  dis- 
crepancy between  monuments  and  courses 
and  distances,  monuments  must  prevail,  and 
if  these  monuments  can  be  ascertained,  lines 
connecting  them  will  be  lines  of  contract, 
irrespective  of  their  variation  from  lines  given 
by  courses  and  distances. — Los  Angeles  P.  A 
M.  Co.  vs.  Thompson,  117  Cal.  694.  602,  49 
Pac.   Rep.   714. 

See  parq.  166,  167  this  note. 

369.  It  is  not  to  be  expected  that  lines  of 
any  two  surveyors  in  tracing  boundaries  of 
large  tract  of  land  situated  in  mountainous 
and  uncultivated  region  would  exactly  coin- 
cide, or  that  measurements  and  direction 
between  monuments  would,  in  all  instances,  be 
same.  But  description  Is  sufTlciently  defined 
if  entire  body  of  field-notes  afford  sufflcient 
data  for  its  location. — Los  Angeles  F.  &  M.  Co. 
vs.  Thompson,  117  Cal.  694,  60S.  49  Pac.  Rep. 
714. 

S70.  Certifled  copy  of  lleld-notca  of  vovem* 
ment  survey  as  evidence. — Where  certified 
copies  of  field-notes  of  government  survey 
have  been  placed  in  evidence  by  one  of 
parties  to  action,  it  is  not  error  to  exclude 
originals  of  field-notes  when  offered  by 
adverse  party  where  no  suggestion  is  made 
of  any  error  In  certified  .copy  already  In 
evidence. — Harrington  vs.  Boehmer.  1S4  Cai. 
196,    200,    66    Pac.    Rep.    214,    489. 

871.     Conflict  between  field-notes  end  nuip^— 

Where  patent  for  a  grrant  of  public  land  con- 
tains both  field-notes  and  plat  of  oflScial  survey, 
and  in  former  course  in  dispute  is  described 
as  running  to  post  marked  "V.  S.  J.  No.  25*' 
for  corner  No.  26  (no  mention  being  made  of 
stone  mound),  and  on  plat  station  25  is  laid 
down  as  station  marked  "V.  S.  J.  No.  26"  in 
stone  mound,  and  evidence  shows  that  stone 
mound  not  marked  or  identified  by  any  sur- 
veyor's stake  exists  on  ground  short  distance 
from  point  where  station  25  would  be  found 
if  controlled  by  course  and  distance  alone, 
question  as  to  proper  location  of  station  25. 
and  whether  it  was  marked  at  time  of  the 
survey  by  stone  mound,  is  one  which  must  be 
determined  by  Jury  from  all  evidence  In  case. 
In  such  case  court  is  not  authorized  to  instruct 
Jury  either  that  mound  or  that  courses  and 
distances  are  controlling. — Black  vs.  Sprague, 
64  Cal.  266,  27S. 

879.  INACCURACY  OP  BARLT  SURVEYS 
IN  CALIFORNIA,  as  well  as  in  other  states. 
Is  matter  of  such  common  knowledge  that 
courts  are  warranted  in  taking  Judicial 
eoirnisance  of  existence  of  such  inaccuracy,  a4 
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one  of  such  streets  for  siven  distance.  If  re- 
maininer  part  of  description  shows  Intention  to 
be  to  convey  to  middle  of  streets,  as  where 
description  reads  as  follows:  "Commencing  at 
northwesterly  corner  of  Pine  Street  and  Park 
Avenue;  thence  running  westerly  alon^r  Pine 
Street  five  hundred  feet;  thence  at  rlgfht  angles 
northerly  one  hundred  and  twenty  feet;  thence 
at  rlgrht  Angles  easterly  five  hundred  feet  *to 
the  park';  and  thence  at  right  angles  'along 
the  park*  one  hundred  and  twenty  feet  to  the 
place  of  beginning."— Moody  vs.  Palmer,  50 
Cal.  81,  36,  37. 

As  to  constrnctloB  of  "befftaiiUiv  at  side  of 
road,**  see  note  39  Am.  Rep.  805. 

800.  Streanu  not  aaTlsable.  —  Proprietors 
bordering  on  streams  not  navigable,  unless 
restricted  by  terms  of  grant,  hold  to  center  of 
stream.— Klrby  vs.  Potter,  138  Cal.  686,  687,  72 
Pac.  Rep.  338;  St.  Paul  &  P.  R.  Co.  vs.  Schur- 
meler,  '7  Wall.  (U.  S.)  272,  bk.  19  L.  ed.  74. 

As  to  artUldal  body  of  water^  sncb  as  canal 
or  pond,  as  boundary,  see  notes  by  H.  P.  Farn- 
ham,  42  L.  R.  A.  509;  51j^'>R  A.  178-180. 

As  to  boundary  by  non-navlsable  stream, 
see  notes  88  Am.  Dec.  112;  30  Am.  Dec.  286;  27 
Am.  St.  Rep.   56-63. 

As  to  rivers  as  bonvdarfes,  see  pars.  196-204 
this  note;  also  notes  by  Robert  Desty,  8  L.  R. 
A.  579;  10  U  R.  A.  207,  208;  monographic  note 
by  H.  P.  Parnham,  42  L.  R.  A.  602-618'. 

As  to  nnnavlsable  lake  as  boundary,  see  note 
by  Robert  Desty,  8  L.  R.  A.  679;  also  briefs 
18  L.  R.  A.  670;  66  L.  R.  A.  829. 

As  to  wbat  Is  tbread  of  stream,  see  note  27 
Am.  St.  Rep.  58. 

SIO.  Shore  of  river. — ^Term  "shore,"  In  Its 
ordinary  sense,  signifies  land  that  Is  period- 
ically covered  and  uncovered  by  tide,  but  it  Is 
sometimes  applied  to  river  or  pond  as  synony- 
mous with  "bank."  In  absence  of  any  Qualifi- 
cation, grant  bounded  by  shore  of  river,  when 
grantor  is  owner  of  river,  conveys  land  up 
to  lowest  point  of  shore  at  any  time,  in  order 
that  grantee  may  at  all  times  have  access  to 
the  stream  by  which  land  is  bounded.  It  is 
competent,  however,  for  grantor  to  so  desig- 
nate the  land  on  shore  which  shall  constitute 
boundary  that  there  shall  be  no  uncertainty 
In  its  location,  and  in  such  case  line  of  high 
or  low  water  mark  would  be  Immaterial  in 
determining  extent  of  grant.  —  Freeman  vs. 
Bellegarde,  108  Cal.  179,  186.  187,  188.  41  Pac 
Rep.  289. 

As  to  bank  or  shore  aM  boundary,  see  note  27 
Am.  St.  Rep.  60;  note  by  Robert  Desty,  10  L. 
R.  A.  208. 

VI.     TIDE- WATER.      (SUB.  6). 

As  to  boundaries  by  water,  see  KBRR'S  CTITC. 
CIV.  CODES  8  830   and  notes. 

As  to  meander  lines,  see  pars.  189-148  this 
note. 

As  to  na-vigable  waters  as  boundaries,  see 
notes  10  Am.  Dec.  885-889;  80  Am.  Dec.  286;  27 
Am.  St.  Rep.  56-68;  also  briefs  12  L.  R.  A.  487; 
14  L.  R.  A.  361;  29  L.  R.  A.  62;  29  L.  R.  A.  539; 
82  L.  R.  A.  694;  38  L.  R.  A.  206;  40  L.  R.  A. 
897;    68    L.    R.    A.    202,    211. 

As  to  tide-water  as  boundary,  see  mono- 
graphic note  by  H.  P.  Farnham,  42  L.  R.  A. 
602-618. 


As  to  what  watem  are  ynbllc  ways,  see 
KBRB'8  CYG.  POL.  CODS3  8  2848  and  note. 

811.  BOUNDARY  SHIFTS  WITH  TIDES- 
IiINB:. — Grantee  of  lands  bounded  by  sea-shore 
will  not  take  fixed  freehold,  but  one  that  shifts 
as  shore  recedes  or  advances,  so  that  in  all 
cases  where  land  of  private  individual  Is 
bounded  upon  sea  prima  facie  boundary  is 
shore  at  ordinary  high-water  mark. — Wright 
vs.  Seymour,  69  Cal.  122,  126,  10  Pac.  Rep.  823. 

812.  ESXTBNDS  TO  ORDINARY  HIOH- 
IVATER  MARK.^It  is  settled  principle  In  laws 
of  this  country  and  of  England  that  right  to 
soil  by  owners  of  land  bounded  by  sea,  or, 
which  is  same,  on  navigable  rivers  where  tide 
ebbs  and  flows,  extends  only  to  high-water 
mark,  and  that  shore  below  common  but  not 
extraordinary  high-water  mark  belongs  to 
state  as  trustee  for  public— Wright  vs.  Sey- 
mour, 69  Cal.  122,  124,  10  Pao.  Rep.  323. 

818.  Title  to  beds  of  tidal  streams  is  ordi- 
narily vested  in  sovereign,  and  in  such  case 
grrant  from  sovereign  which  is  bounded  by 
tidal  waters  will  be  construed  to  extend  only 
to  high-water  mark  in  absence  of  evidence  to 
contrary. — ^Long  Beach  L.  &  W.  Co.  vs.  Rich- 
ardson. 70  Cal.  206,  209,  11  Pac.  Rep.  695;  Free- 
man vs.  Bellegarde,  108  Cal.  179,  186,  41  Pac. 
Rep.  289. 

814.  Bix'traordlnary  hlirh  tide,  by  civil  law. — 

By  civil  law,  which  controlled  in  Mexico  at 
time  of  Mexican  grants  in  California,  a  bound- 
ary described  as  being  shore  of  bay  of  San 
Francisco  was  line  of  extraordinary  high  tide. 
—Valentine  vs.  Sloss,  108  Cal.  216,  219,  37  Pac. 
Rep.  826,  410. 

815.  MEXICAN  GRANTS  BORDERING  ON 
SEA. — Where  boundary  of  Mexican  grant  was 
desigrnated  as  being  bay  of  San  Francisco,  and 
decree  of  confirmation  followed  terms  of  grant 
in  fixing  boundary  upon  bay.  and  courses  and 
distances  In  survey  made  in  pursuance  thereof 
followed  line  of  ordinary  high  tide,  and  patent 
conveyed  by  express  reference  to  land  con- 
tained In  survey,  line  of  extraordinary  high 
tide,  which  under  •  Mexican  law  would  have 
been  boundary- line,  is  not  natural  boundary 
which  will  control  courses  and  distances  desig- 
nated by  survey  and  patent  so  that  such 
courses  and  distances  extending  in  tide-lands 
below  line  bf  extraordinary  high  tide  should 
be  rejected  in  favor  of  a  grantee  of  state  tide- 
lands.  Decree  of  confirmation  being  rendered 
in  common-law  court,  language  used  must  be 
given  meaning  attached  to  it  by  common  law. 
and  as  survey  and  patent  follow  decree  line 
of  ordinary  high  tide  must  be  regarded  as  nat- 
ural boundary. — Valentine  vs.  Sloss,  108  Cal. 
216,  219,  87  Pac  Rep.  826,  410. 

816.  NAVIGABLE  STREAMS.— At  common 
law  all  streams  in  which  tide  ebbed  and  flowed 
were  navigable  streams,  and  those  In  which 
there  was  no  flow  or  re-flow  of  tide  were  in- 
navigable streams.— Wright  vs.  Seymour,  69 
Cal.  122.   124,  10  Pac.  Rep.  823. 

As  to  test  of  navigability,  see  notes  10  Am. 
Dec.  385-389;   27  Am.  St  Rep.  66-68. 

As  to  waters  In  California  declared  navf-" 
Me    by    act   of   legislature,    see    KERR'S    C  ^  . 
POL.   CODE  9  2849   and   note. 
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817.  Co«rto  take  Jvdldal  notlee  of  aairtsa- 
hiUtr  of  rtTers«— People  vs.  Gold  R.  D.  &  M. 
Co.,  66  Cal.  1S8,  146,  56  Am.  St  Rep.  80,  4  Pac. 
Rep.  1162. 

818.  CoBveynBce  earrlee  to  ordiaarr  hlch- 
water  mark.— Same  principle  which  governs 
question  of  boundary  of  property  adjoinlnsr 
sea  applies  to  arms  of  sea,  estuaries,  and  nav- 
igable rivers,  below  tide  water.  The  lands 
under  water  where  tide  ebbs  and  flows  belong 
to  state  by  virtue  of  her  sovereignty,  and  in 
absence  of  express  showing  to  contrary  it  will 
not  be  presumed  that  government  of  United 
States  intended  to  convey  It  by  grant  of  lands 
bordering  upon  tide  water.— Wright  vs.  Sey- 
mour. 69  Cal.  122.  126,  10  Pac.  Rep.  323. 

319.  Patent  to  swamp-lands  lying  along 
south  side  of  Eel  river,  at  point  where  river 
is  navigable,  issued  by  state  under  act  of  April 
21,  1858,  conveys  title  to  high-water  mark  on 
bank  of  river  as  It  existed  at  date  of  patent 
or  as  thereafter  changed  by  washing  or  cut- 
ting away  by  action  ef  the  water,  or  by  accre- 
tions added  by  same  agency,  where  lands  are 
described  In  survey  and  patent  as  bounded  by 
that  river,  althdugh  courses  and  distances.  In- 
cluding meander  lines  on  river  and  navigable 
sloughs,  and  number  of  acres  contained  in 
survey  are  also  given,  and  do  not  exactly  co- 
incide with  bank  of  river.  Curative  act  of 
March  27.  1872  (Stats.  1871-2,  p.  687).  did  not 
have  effect  of  vesting  In  grantees  land  em- 
braced within  courses  and  distances  designated 
in  patent.— Heckman  vs.  Swett.  99  Cal.  303,  308. 
33    Pac.    Rep.   1099. 

320.  Conveyance  extends  to  thread  of 
stream,  when.— When  grantor  of  private  grant 
Is  owner  of  bed  of  tidal  stream,  grant  Is  to  be 
interpreted  In  favor  of  grantee,  and  convey- 
ance will  exter\d  to  thread  of  stream.— Free- 
man vs.  Bellegarde,  108  Cal.  179.  184.  41  Pac. 
Rep.   289. 

821.  Island,  eonneeted  with  main  land  at 
low  tide,  doea  not  paaa.— Where  patent  from 
United  States.  Issued  on  conflrmed  Mexican 
grant,  describes  land  as  bounded  on  one  side 
by  river.  If  river  be  navigable  In  fact,  title 
extends  no  further  than  edge  of  stream,  and 
win  not  Include  an  island  lying  In  river  oppo- 
site such  land,  although  portion  of  river 
between  island  and  land  conveyed  Is  not  navi- 
gable. The  waters  on  each  side  of  island 
constitute  parts  of  navigable  stream.  The 
same  rule  obtains  where  the  river  is  not  in 
fact  navigable,  but  Is  one  in  which  the  tide 
ebbs  and  flows.— Packer  vs.  Bird,  71  Cal.  134. 
135.  11  Pac.  Rep.  873;  Wright  vs.  Seymour,  69 
Cal.    122.    126.    10    Pac.    Rep.    323. 

832.  PRESIJMPTIOW  AS  TO  NAVIGABIL- 
ITV.  ON  APPKAL.— If  It  be  necessary  on  ap- 
peal to  assume  navigability  of  river  to  support 
judgment  and  findings  that  given  tract  of  land 
Is  bounded  by  river,  such  assumption  will  be 
made  In  absence  of  evidence  In  record.— Hen- 
dricks vs.  Feather  R.  C.  Co..  138  Cal.  423.  425, 
71   Pac.   Rep.   496. 

VII.      MAPS.      (SUBP.    6.) 
Ah  to  deflnltloaa  of  maps  and  plata,  see  pars. 
836-351    this  note. 

Am  to  map  as  afleetlng  description,  see  note 


by  Robert  Dosty,  IS  L.  R.  A    14 S;  note  bj   H. 
P.  Farnham.  42  L.  R.  A.  609. 

S2S.  BLOCK-BOOKS  IN  ASSESSOR'S  OP- 
FICB  are  irrelevant  to  any  issue  In  case 
involving  disputed  line  between  plaintifT  and 
defendanjt  where  original  assessment  -  rolls 
show  that  lots  involved  have  always  been 
entered  thereon  simply  by  numbers  and  ref- 
erence to  same  map  to  which  reference  Is 
made  for  description  In  deed  under  'which 
plaintiff  claims  at  time,  without  metes  and 
bounds  or  other  speciflcatlon  of  frontage  In 
feet  or  otherwise,  and  where  true  question 
Involved  is  true  location  of  boundary-line  and 
not  one  of  payment  of  taxes.— Olsen  vs.  Rodgr- 
ers.   120   Cal.   225.   228.   62  Pac.   Rep.   486. 

334.  CONSTRUCTION.— Rule  prescribed  by 
subd.  6  applies  to  amblgruous  descriptions- 
descriptions  requlrlngr  construction  on  account 
of  false,  confllctlnfc.  or  equivocal  calls. — Miller 
vs.  Grunsky.  141  Cal.  4  41.  447.  66  Pac.  Rep.   858. 

S25.  CONTROLS  CALL  FOR  PORM  AND 
UNCERTAIN  MONrWENTS.  —  Description  In 
deed  contained  se^L^^l  calls:  flrst.  for  nine 
square  miles;  second,  lyin^r  in  form  of  square: 
third,  included  within  certain  boundaries 
named.  The  boundaries  as  g^lven  were  courses 
and  distances  aided  somewhat  as  to  westerly 
side  of  the  tract  by  reference  to  physical  ob- 
jects, but  not  so  as  to  be  precisely  located. 
The  Initial  point  was  not  marked  by  any  mon- 
ument. The  end  of  the  line  described  as  run- 
ning due  west  from  place  of  begrlnnlng:  was 
not  indicated  otherwise  than  by  saying  that  it 
terminated  "at  the  base  of  the  mountain." 
The  western  line  was  described  as  running  in 
southerly  direction  three  English  miles,  fol- 
lowing the  base  of  mountain,  but  exact  line 
of  base  was  not  fixed  by  any  reference  to 
physical  objects,  nor  was  there  any  object 
named  as  marking  the  southern  terminus  of 
western  line.  The  residue  of  description  was 
given  by  courses  and  distances.  There  was 
also  reference  to  map  for  further  description, 
and  It  appeared,  when  such  map  was  offered 
In  evidence  In  action  to  determine  boundaries, 
that  It  was  not  In  form  of  square;  that  It  con- 
tained a  larger  amount  of  land  than  that  called 
for  by  words  In  deed,  and  It  further  appeared 
that  map  was  replete  with  delineations  of 
natural  objects  found  upon  land,  such  as  hills 
and  streams,  and  of  constructions  thereon  such 
as  roads,  houses,  villages,  etc.  Tt  was  held 
that  such  map  Is  more  stable  and  certain  and 
less  likely  to  be  affected  with  mistakes  than 
other  description  by  courses  and  distances  con- 
tained In  deed,  and  therefore  would  control.— 
Vance  vs.  Fore.  24  Cal.  435,  444-446. 

82e.   CONTROLS  CALL  FOR  METES  AND 
BOUNDS  AND  COURSES  AND  DISTANCES.— 

If  party  purchases  certain  numbered  block  of 
land  according  to  official  map  of  city  and  his 
purchase  is  also  numbered  In  deed,  further 
description  of  block  by  metes  and  bounds  or 
courses  and  distances  would  be  subordinate  to 
description  of  block  by  its  number  and  would' 
give  way  in  case  of  conflict. — Masterson  vs. 
Munro.  105  Cal  431.  433,  434,  45  Am.  St.  Rep. 
57.   38   Pac.   Rep.   1106. 

327.      CONTROLS     REFERENCE     TO     LATl- 

TL'DE.— Deed  for  portion  of  Mexican  srant  de- 
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scribed  Und  conveyed  both  by  reference  to 
its  latitude  and  by  reference  to  map.  It 
appeared  that  such  grant  had  been  Anally 
located  by  proper  officers  of  United  States  with 
reference  to  such  map,  and  that  there  was 
discrepancy  between  description  by  latitude 
and  location  as  made  by  government  survey. 
It  was  held  that  former  should  be  rejected  as 
lose  certain  and  reliable  than  the  map.-— Mayo 
vs.  Mazeauz,  88  Cal.  448,  446-448. 

828.  Map  referred  to  in  errant,  on  which  are 
designated  visible  monuments,  will  control 
call  made  with  reference  to  designated 
parallel  of  latitude.— Ferris  vs.  Coover,  10  Cal. 
689.  624;  Manson  vs.  Koppikus,  11  Cal.  89, 
92;  Cornwall  vs.  Culver,  16  Cal.  428,  426. 

829.  DIAGRAM,  HAP  USED  AS,  IS  NOT 
EVIDENCE  OF  BOUNDARY.— If  private  sur- 
vey offered  by  plaintiff  in  ejectment  be  ad- 
mitted to  go  to  Jury  as  "diagram,"  to  show 
jury  more  clearly  than  by  verbal  description 
what  plaintiff  claims,  court  should  guard 
Jury  against  any  improper  influence  by  in- 
structing them  that  such  survey  is  not  evi- 
dence of  boundaries. — Rose  vs.  Davis.  11  Cal. 
182.  141;  People  vs.  Klumpke,  41  Cal.  263.  274. 

880.  GRADUATED  SCAI^E  MAY  BE  AP- 
PITIED  TO  MAP  TO  DETERMINE  DISTANCES. 

— Where  map  is  official  one  and  made  ac- 
curately on  designated  scale,  it  is  proper,  for 
purpose  of  determining  location  of  disputed 
boundary- line,  to  apply  graduated  scale  to 
map  to  determine  distance  of  points  in  such 
line  from  natural  monuments  marked  upon  the 
map.— Wise  vs.  Burton,  73  Cal.  166,  172,  14  Pac. 
I^ep.  678. 

881.  IDENTIFICATION  OF  MAP.— Parol  evi- 
dence is  admissible  for  purpose  of  identify- 
ing a  plat  offered  In  evidence  by  party  as  one 
referred  to  in  deed  under  which  he  claims 
title.— Reed  vs.  Murry,  95  Cal.  48,  50,  24  Pac. 
Rep.   841,   30   Id.    132. 

See  pars.   364,  366-360  of  this  note. 

332.  Where  deed  refers  to  official  map  of 
city,  it  is  competent  by  parol  evidence  to 
identify  map  referred  to,  and  K^hen  identified 
it  is  duty  of  court  to  treat  it  as  constituting 
portion  of  deed.— Penry  vs.  Richards.  52  Cal. 
496.    497:    also   reported   at   52   Cal.    672.   675. 

333.  Where  deed  refers  in  general  terms  to 
official  map  of.  town,  parol  evidence  is  admissi- 
ble to  Identify  map  which  has  been  officially 
declared  to  be  town  map,  and  fact  that  par- 
ticular reference  in  deed  to  survey  and  to 
surveyor  who  made  map  does  not  literally 
accord  with  indorsement  on  map  is  immaterial. 
— Cadwalader  vs.  Nash,  73  Cal.  43.  45.  14  Pac. 
Rep.   885. 

334.  Map  identified  as  one  referred  to  in 
deed  was  entitled  on  its  face  map  of  the  town 
"as  laid  out  by  Saulsbury  Haley."  These 
words  are  equivalent  of  "as  surveyed  by 
Haley,"  and  Include  a  reference  to  monuments 
erected  by  Haley,  and  which,  if  their  location 
be  established  by  evidence,  would  control  in 
determining  location.— Penry  vs.  Richards,  52 
Cal.   672,.  675. 

335.  Map  of  tract  of  city  lots  is  not  void 
upon  its  face  for  uncertainty  in  that  it  fur- 
nishes no  starting  point  or  data   upon   which 
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surveyor  or  any  other  person  could  locate 
particular  lots  or  block  described  In  deed 
referring  to  such  map  for  description,  where 
no  field-notes  accompany  It.  and  there  are  not 
upon  It  any  signs  or  letters  to  indicate  differ- 
ent points  of  compass  or  any  express  designa- 
tion of  it  as  map  of  any  particular  placs,  if 
there  are  shown  upon  its  face  the  streets  and 
alleys,  blooks  subdivided  Into  lots,  a  county 
road  and  river,  etc.,  many  of  streets  being 
named  and  blocks  numbered  so  that  persons 
acquainted  with  locality  of  which  it  Is  claimed 
to  be  a  map  would  at  once  recognize  it  as 
such.  Whether  block  in  question  Is  capable 
of  being  thus  identified  is  purely  question  of 
fact,  and  upon  this  point  oral  evidence  of 
persons  who  are  acquainted  with  tract  is 
admissible.— Reed  vs.  Murry,  96  Cal.  48,  51.  62, 
24  Pac.  Rep.  841,  30  Id.  132.  See  Thompson 
vs.  Southern  Cal.  M.  R.  Co.,  82  Cal.  497,  501, 
23   Pac.   Rep.   130. 

886.  MAP  OP  SURVEY  OF  ADJOINING 
LOT  ADMISSIBLE^  WHEN.— Where  In  case 
Involving  disputed  boundary-line  It  becomes 
necessary  to  determine  distance  of  plaintifTs 
lot  from  given  street,  surveyor's  diagram  of 
his  survey  of  lot  lying  directly  in  rear  of 
plaintiff's  lot  and  within  extension  of  its  side- 
lines, and  which  is  same  distance  from  said 
street,  is  admissible  for  purpose  of  determin- 
ing distance  of  plaintiff's  lot  from  such  street. 
— Olsen  vs.  Rogers,  120  Cal.  225,  227,  62  Pac. 
Rep.  486. 

837.  MAP  IMPLIES  PREVIOUS  SURVEY.— 
Making  and  filing  map  or  plat  of  addition  to 
town  implies  previous  survey  and  marking 
upon  ground,  and  that  plat  or  map  was  based 
upon  such  survey.  Although  neither  deed 
which  describes  ground  by  reference  to  such 
map,  nor  map  itself,  contains  any  reference 
to  any  survey,  or  stakes,  parol  evidence  Is 
admissible  to  show  original  survey  as  marked 
upon  ground. — Burke  vs.  McCowen,  115  CaL 
481,  484,  483.  47  Pac.  Rep.  367. 

888.  MAP  REFERRED  TO  CONSIDERED 
AS  PART  OF  GRANT.— Map  or  plat  referred 
to  In  grant  is  to  be  regarded,  for  purpose  of 
identifying  land,  as  part  of  grant  itself,  and 
as  much  so  as  if  Incorporated  Into  It,  and 
description  given  in  grant  is  to  be  taken  in 
connection  with  lines  marked  on  map,  and 
if  any  portion  is  to  be  rejected  reference  must 
be  had  to  circumstances  under  which  grant 
was  made,  and  intention  of  parties.  To 
ascertain  this  parol  evidence  is  admissible. 
Such  portion  will  be  rejected  and  such  con- 
struction adopted  as  will  give  effect  to  that 
Intention. — Ferris  vs.  Coover,  10  Cal.  689.  622. 
624;  Cornwall  vs.  Culver.   16  Cal.  428.  426,  427. 

See  pars.  127-136  of  this  note. 

339.  When  lines  are  laid  down  upon  plan 
and  are  referred  to  accordingly  in  deed  they 
are  to  be  regarded  as  giving  true  description 
of  parcel  as  much  as  if  expressly  recited  in 
deed   itself.— Vance  vs.   Fore.   24   Cal.   435.   444. 

340.  Map  referred  to  In  patent  is  important 
part  of  patent,  and  in  action  concerning 
disputed  boundaries  great  weight  Is  attached 
to  it.— Black  vs.  Sprague.  54  Cal.  266,   270-272. 

341.  Plat  or  map  accompanying  expediente, 
or   petition    for    grant   of   land   from   Mexican 
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government,  and  whl6h  was  referred  to 
tharain,  became  part  of  the  instrument  for 
purpose  of  Identifying  land  and  fixing  its 
location.  Only  object  of  map  was  to  Identify 
land,  and  enable  governor  to  make  requisite 
Inquiries  as  to  whether  It  was  vacant  or  not, 
and  thus  within  his  power  to  grant;  and  for 
like  purpose  of  Identification  was  map 
referred  to  In  description  in  grant,  and  for 
such  purpose  is  to  be  regarded  as  part  of 
grant  itself,  as  much  as  If  Incorporated  Into 
it— Ferris  vs.  Coover,  10  Cal.  5S9,  622;  Steward 

)    vs.    Malotte,     16     Cal.     304,     306;     Sanson     vs. 

.•   Kopplkus,  11  Cal.  89.  92;  Cornwall  vs.  Culver, 
16  Cal.  428,  426. 

342.  Patent  issued  for  Mexican  grant 
followed  survey  made  pursuant  to  decree  of 
confirmation.  Survey  recited  that  it  was  made- 
in  conformity  with  boundaries  specified  In 
decree,  and  after  giving  exterior  boundaries 
as  fixed  by  decree,  added  following:  "Except- 
ing, reserving,  and  excluding  from  the  tract 
as  thus  surveyed,  that  portion  thereof  covered 
by  navigable  waters  of  Inner  Bay  of  San 
Pedro,  and  which  are  included  within  follow- 
ing described  lines,  to  wit,*'  lines  thus  referred 
to  being  those  which  marked  exterior 
boundaries  of  inner  bay  of  San  Pedro.  This 
exception  was  held  to  embrace  all  lands  lying 
within  exterior  boundaries  of  the  bay  as 
shown  on  map  accompanying  patent,  and  was 
not  confined  simply  to  such  land  as  was 
covered  by  navigable  waters  of  that  bay,  as 
on  map  accompanying  patent  inner  bay  was 
marked  "excepted,"  and  survey,  as  returned 
and  certified,  after  giving  boundaries  of  land 
surveyed  by  courses  and  distances,  designated 
land  surveyed,  "exclusive  of  lands  above  de- 
scribea,  as  covered  by  navigable  waters  of  inner 
bay  of  San  Pedro,"  as  being  certain  numbered 
lots  on  plats  of  public  survey,  neither  of  which 
lots  included  any  portion  of  land  within  ex- 
terior boundaries  of  inner  bay  of  San  Pedro  as 
marked  on  map.— De  Guyer  vs.  Banning.  91 
Cal.    402.    404.    465.    27     Pac    Rep.    761. 

843.  Patent  issued  by  the  state  under  act 
of  April,  1868.  for  swamp-lands,  was  required 
to  contain  recital  that  "lands  hereinafter 
described  have  been  duly  and  properly  sur- 
veyed in  accordance  with  law."  This  recital, 
in  Itself,  is  suflacient  to  connect  description  in 
patent  with  plat  and  field-notes  constituting 
part  of  records  of  county  surveyor's  office  and 
surveyor-general's  office  made  In  connection 
with  application  for  purchase  of  such  lands 
which  resulted  In  issuing  of  patent.  Such  plat 
is  essentially  part  of  patent,  and  thereby 
description  of  patent  Is  brought  within  opera- 
tion of  subdivision  6  of  above  section,  and 
such  plat  will  control  ambiguous  description 
in  patent.  Officers  charged  with  duty  of 
preparing,  executing,  and  Issuing  patents  of 
this  character  have  nothing  to  guide  them  In 
describing  land  except  field-notes  and  plats 
returned  br  county  surveyor,  together  with 
applicailon  to  purchase.  Thej*  must  neces- 
8arily  refer  to  such  plats  when  describing 
the  tract  to  be  conveyed.—MIUer  vs.  Grunsky, 
141  Cal.  441,  446,  447,  66  Pac.  Rep.  858,  75 
I-^.    48. 

844.  Deed  anil  map  toKctber  Ainat  contsln 
ecrtuin  de»crlptlon.— In  all  cases  where  deed 
Tofers  to  map  or  instrument  in  writing,  latter 


is  regarded  as  incorporated  in  deed  as  part 
thereof;  deed  and  map  or  instrument,  how- 
ever, when  taken  together,  must  be  as  certalD 
in  respect  to  description  as  description  con- 
tained in  deed  iUelf,  and  identity  of  map 
referred  to  must  be  clearly  established.  When 
deed  itself  contains  sufficient  description  of 
land  so  that  it  can  be  identified  without 
resorting  to  map  to  ascertain  iu  locality,  it  is 
not  necessary  for  party  introducing  deed  In 
support  of  his  title  to  produce  map  in  con- 
nection with  it;  but  when  land  Is  incapable 
of  identification  without  reference  to  some 
map,  map  referred  to  in  deed  is  as  essential  as 
deed  Itself.  Thus,  where  deed  refers  to 
referee's  map  filed  in  partition  proceedings  in 
designated  case,  and  there  were  in  fact  two 
proceedings  In  partition  between  same  parties 
and  Involving  same  property,  In  each  of  which 
proceedings  maps  were  filed,  and  on  which 
maps  the  property  involved  in  litigation  is 
differently  located,  and  it  Is  impossible  to  tell 
with  reference  to  which  map  deed  was  made, 
such  deed  will  be  void  because  of  uncertainty. 
Parol  evidence  Is  inadmissible  for  purpose  of 
ascertaining  which  map  was  intended.— 
Brandon  vs.  Leddy,  67  Cal.  43,  44,  7  Pac.  Rep. 
83;  Cadwalader  vs.  Nash,  73  Cal.  4S.  45,  14 
Pac.  Rep.  885;  McCullough  va.  Olds,  108  CaL 
529,   632,   41   Pac.  Rep.   420. 

840.     Marginal  notes  on  map  nre  InelndeC— 

Map  and  notes  on  margin  thereof,  when 
referred  to  In  deed  for  purpose  of  description, 
are  considered  as  incorporated  in  deed.— 
Powers  vs.  Jackson,  50  CaL  429,  482. 

S46.  Objects  appearing  upon,  are  inclnded, 
as  monuments. — Where  map  or  plan  of  tract  of 
land,  with  lines  drawn  upon  it  marking 
boundaries,  and  with  natural  objects  upon  its 
surface  laid  down.  Is  referred  to  In  deed 
containing  description  of  premises  therein 
conveyed,  this  map  or  plan  is  to  be  regarded 
as  giving  true  description  of  land  conveyed 
as  much  as  If  It  was  expressly  recited  and 
marked  down  in  deed  itself.  All  objects 
mapped  upon  plan  are  to  have  same  effect  as 
they  would  if  bro'ught  Into  deed  by  verbal 
description.— Chapman  va  Polack,  70  Cal.  4S7- 
496,   11   Pac.   Rep.   764. 

847.  Objects  represented  upon  plan  referred 
to  in  deed  are  to  have  same  effect  as  they 
would  If  brought  into  deed  by  verbal  descrip- 
tion.—Vance   vs.   Fore,   24   Cal.   435,   446. 

848.  Regarded     as     photograph     of     land. — 

Where  map  is  referred  to  and  made  part  of 
deed  it  is  to  be  regarded  as  more  authoritative 
manifestation  of  understanding  of  parties  than 
verbal  description  of  line  or  street  not  shown 
on  map.  The  map  is  regarded  as  photograph 
of  land  Intended  to  be  conveyed,  and  Imaginary 
lines  or  streets  will  be  discarded  as  less 
certain  and  reliable  than  the  map. — People  va 
Blake,    60    Cal.    497,    608. 

349.  Map  referred  to  In  deed  may  be 
regarded  as  daguerreotype  of  land  which 
grantor  intended  to  convey. — Vanco  vs.  Fore, 
24   Cal.   435,   446. 

850.  TotTDshIp  map,  reference  to  InelHdes 
Hiirvey  nnd  monnmeats. — In  case  of  conveyance 
of  land  described  only  as  being  township  or 
subdlvl.^lon  of  township,  actual  survey  and 
monuments     of    United     States     surveyor    are 
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referred  to  on  face  of  deed,  since  there  is  and 
can  be  no  "township"  on  public  lands  of 
United  States,  except  such  as  has  been  actually 
surveyed  and  marked.— Powers  vs.  Jackson, 
60  CaL  429,  482. 

351.  By  plats  of  public  survey  lands 
granted  by  government  must  be  identified  and 
boundaries  ascertained.     These  plats  are  pre- 

-    pared  from  data  furnished  by  surveyor.     One 
.    of  objects  of  manual  of  instructions  in  relation 
I   to    public    surveys    prepared    at    general    land 
;   office,  and  of  law  In  regard  to  public  surveys, 
j   was   to  simplify   mode   of  disposing  of  public 
I   lands,  so  that  without  cumbering  patents  with 
descriptive  field-notes,  plats  of  surveys  should 
affdrd  all  necessary  information  to  purchasers, 
and  at  same   time  afford   convenient  and  cer- 
tain   description,    by    reference,    of    land    con- 
veyed; and  these  official  plats  are  made  basis 
of  all  sales  and  selections  of  public  lands,  and 
are    solely    referred    to    In    usual    patents    to 
show    that    lands    are    patented. — Chapman    vs. 
Polack,  70  Cal.  487,  493.  494,  11  Pac.  Rep.  764. 

352.  OFFICIAL  MAP  OF  TOWN.^Where 
map  is  referred  to  for  more  specific  descrip- 
tion of  property  conveyed,  and  designated  as 
an  "official  map"  of  town,  and  there  have  been 
at  various  times  different  official  maps,  one 
which  was  official  map  at  date  of  deed  must 
be  taken  as  one  referred  to  by  grantor. — 
Penry  vs.  Richards,  52  Cal.  496,  499;  also 
reported  at  52  Cal.  672,  675. 

853.  ORIGIN  A  Ij  MAP  MAY  BE  USED, 
RATHER  THAN  RECORD  OF  MAP.— Where 
deed  of  plaintiff's  grantor  refers  to  original 
map  for  description,  and  not  to  record  of 
map,  and  map  is  received  in  evidence  without 
objection,  if  it  is  not  disputed  that  map  was 
made  prior  to  deed,  and  when  offered  as 
evidence  is  conceded  to  be  original  map,  it  Is 
not  error  for  court  to  deny  subsequent  motion 
of  defendants  to  exclude  it.— Olsen  vs.  Rogers. 
120  Cal.  225.  226,  52  Pac.  Rep.  486. 

354.  Map  which,  as  it  appears  from  record 
of  case,  is  an  old  map.  generally  well  known 
and  accepted  as  such,  and  which  Is  referred 
to  by  witnesses  of  appellant,  and  to  which 
reference  is  made  in  deeds  introduced  into 
evidence  by  respondent,  is  admissible  as 
evidence.— Taylor  vs.  McConigle,  120  Cal.  123, 
127,  52  Pac.  Rep.  159. 

850.  PART  OF  MAP*  IF  MATERIAL, 
ADMISSIBLE  AS  EVIDENCE.— Where  object 
of  introducing  map  into  evidence  is  to  establish 
that  land  in  question  is  within  boundaries 
which  United  States  government  has  set  to 
reservation,  that  portion  of  map  which  shows 
land  and  inclosing  boundary  may  properly  be 
placed  In  evidence,  when  properly  certified,  and 
it  is  unnecessary  to  introduce  entire  map. 
Section  1923,  ante,  contemplates  and  provides 
for  introduction  in  evidence  of  part  of  map 
or  document.— Galvin  vs.  Palmer,  113  Cal.  46, 
54,  55,  45  Pac.  Rep.   172. 

As  to  manner  of  proving  oflcial  documents* 
see  ante  S  1918  and  note. 

85«.  RECORDED  MAPS.— Where  act  con- 
cerning county  records  provides  that  instru- 
ments entitled  to  record  shall  be  recorded  'in 
large  and  strong  bound  books,  and  in  fair 
large  and  legible  hand"  necessary  implication 


is  that  instrument  must  be  copied  in  proper 
book  of  record,  and  in  view  of  purpose  to  be 
subserved  by  recording  of  several  classes  of 
instruments  mentioned  in  the  act— the  making 
and  preservation  of  accurate  and  durable 
official  copies  of  such  instruments — a  copy 
made  in  pencil  or  other  materials  that  would 
not  permanently  remain  would  not  be  within 
spirit  of  act,  and  map  so  made  should  for 
such  reasons  be  excluded  when  offered  In 
evidence  as  recorded  map  called  for  by  deed. — 
CaldWQll  vs.  Center,  80  Cal.  539,  643,  80  Am. 
Dec.   131. 

See  pars.  186,  186  of  this  note. 

357.  Where  deed  calls  for  map  duly  recorded 
in  recorder's  office,,  map  pasted  in  between 
leaves  of  book  in  recorder's  office,  but  not 
recorded,  cannot  be  regarded  as  one  referred 
to.  Had  deed  referred  to  map  to  be  found  in 
that  place  and  condition,  it  would  have  been 
admissible  in  evidence,  for  It  would  have  con- 
stituted in  effect  part  of  deed  as  much  as  if 
it  had  been  copied  into  It — Caldwell  vs.  Cen- 
ter, 30  Cal.  539,  543,  89  Am.  Dec.  131. 

358.  Where  deed  refers  to  map  recorded  in 
recorder's  office  for  more  particular  descrip- 
tion, map  from  surveyor's  office  does  net  fill 
place  of  one  specified  in  deed* — Caldwell  vs. 
Center,   30    Cal.    639,    543,    89   Am.   Dec.    131. 

369.  It  has  been  customary  to  deposit  maps 
in  office  of  county  recorder,  and  to  refer  to 
them  as  "recorded"  or  "of  record"  in  that 
oflice.  And,  when  such  map  Is  thus  referred 
to.  it  may  be  identified  by  extrinsic  evidence, 
and  fact  that  it  is  not  recorded  or  of  record, 
within  ordinary  meaning  of  those  words.  Is 
wholly  Immaterial.  Such  map  pasted  In  deed  ' 
book  and  not  recorded  Is  admissible  to  help 
out  the  description.— McCuUough  vs.  Olds,  IDS 
Cal.  529,  533-535,  41  Pac.  Rep.  420. 

360.  Sheriff's  deed  described  property  con- 
veyed as  north  half  of  block  36,  Colton  ad- 
dition, a  plat  or  map  of  which  addition  "is 
of  record  in  the  office  of  county  recorder  of 
San  Bernardino  County,  state  of  California." 
Map  offered  in  evidence  was  found  in  book  of 
maps  kept  in  recorder's  office,  and  it  was  ob- 
jected to  that  it  was  not  admissible,  as  it  was 
not  acknowledged  so  as  to  entitle  it  to  record. 
It  was  held  that  map  thus  deposited  within 
recorder's  office  Is  properly  referred  to  in  an 
instrument  of  conveyance  as  being  "of  record'" 
therein,  and  may  be  received  in  evidence,  even 
though  it  be  not  acknowledged. — Colton  L.  St 
W.  Co.  vs.  Swartz,  99  Cal.  278,  285,  38  Pac. 
Rep.    878. 

As  to  manner  of  proving  pnblle  reeord  of 
private  writing,  see  ante  S  1919  and  note. 

Ml.  SECONDARY  EVIDENCE  OF  LOST 
MAP. — Where  map  referred  to  in  deed  has  been 
lost,  secondary  evidence  may  be  given  of  con- 
tents of  the  map. — Reed  vs.  Murry,  95  Cal.  48, 
50,   61,    24   Pac.   Rep.    841,    30    Id.    132. 

362.  For  facts  held  sufficient  to  show 
existence  and  identity  of  map  referred  to  in 
deed,  see  Reed  vs.  Murry.  95  Cal.  48,  60,  24 
Pac.   Rep.   841,  SO  Id.    132. 

363.  SWAMP-LANDS  — Dencrlptlve  notes  on 
township  pint  an  ICKt  of  character. — In  action 
between    one    claiming    as    pre-emptloner    to 
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cer  exerclsingr  functions  of  magrlstrate,  and 
has  no  more  right  to  call  in  county  clerk  or 
any  other  officer  to  administer  oaths  before 
him  than  would  Justice  of  peace  or  police 
Judgre.  Nor  would  county  clerk  or  his  deputy, 
although  erenerally  authorized  to  administer 
oaths,  hav«  any  more  rigrht  to  perform  that 
function  before  such  Judge  sitting  as  magis- 
trate than  before  Justice  of  peace,  nor  could 
they  be  required  to  do  so  In  one  Instance  more 
than  other,  and  oath  administered  by  county 
clerk  or  his  deputy  under  such  circumstances 
would  not  constitute  perjury.  But.  assuming 
that  magistrate  may  competently  employ  clerk 
or  other  officer  to  perform  this  function.  It 
should,  in  prosecution  for  perjury,  to  show 
authority  of  such  officer,  be  alleged  that  act 
was  done  at  direction  of  magistrate. — People 
vs.  Cohen,  118  Cal.  74,  78,  79,  60  Pac.  ttep.  20. 

10.  Clerk  of  poUee  co«rt. — Under  authority 
given  in  this  section  clerk  of  police  court  of 
city  of  Lios  Angeles  is  clearly  authorized  to 
administer  oath  verifying  information  charg- 
ing felony.— People  vs.  Vasalo,  120  Cal.  168» 
169,   52   Pac.   Rep.   805. 

11.  Coanty  recorder. — ^Verification  of  answer 
before  county  recorder  Is  valid  under  act 
giving  authority  to  recorders  to  take  affidavits 
to  be  used  in  any  court  of  Justice  In  this 
state,  as  such  power  comprehends  power  to 
take  and  certify  Jurat— which  is  in  form  and 
substance  affidavit. — Pfeiffer  vs.  Rlehn,  13  CaL 
644,  648. 

12.  Court,  or  Judge. — An  oath  administered 
by  clerk  in  open  court,  under  its  direction,  is 
an  oath  administered  by  the  "court"  In  sense 
of  statute  requiring  court  or  Judge  to  admin- 
ister the  oath. — Oaks  vs.  Rodgers,  48  Cal.  197, 
200,   201. 

18.  DepntT  eountj  elerk.— It  is  not  neces- 
sary for  deputy  clerk  before  whom  affidavits 
are  sworn  to  sign  his  prinoipal's  name  to 
Jurat.  A  deputy  county  clerk  is  invested  by 
statute  with  same  power  in  this  respect  which 
principal  possesses. — Touchard  vs.  Crow,  20 
Cal.  150,  167;  People  vs.  Wheatley,  88  Cal. 
114,  119.  26  Pac.  Rep.  95.  See  Muller  vs.  Bogga, 
25  Cal.  175.  183,  184. 


14.     Deputy  of  mlBlsterlal  oflcer.— Oath  may 

be  administered  by  deputy  of  ministerial  officer 
authorized  to  administer  oaths.  A  Jurat  to 
affidavit  made  under  act  of  April  23,  18S8, 
relating  to  public  lands,  was  signed  "John 
Prentice,  deputy  loeatlng  agent."  This  was 
held  good.— Wright  vs.  Laugenour,  66  CaL  280, 
282. 

1ft.    BTotary    piiblle.— There    is    no    question 

that  notary  is  officer  legally  authorized  to 
take  and  certify  acknowledgments  and  written 
instruments,  and  to  administer  oaths  and  take 
testimony  for  that  purpose. — Ex  parte  Carpen- 
ter, 64  Cal.  267,  268,  269,  SO  Pac  Rep.  816. 

16.  Every  notary  public  had  power  to  ad- 
minister oaths  or  affirmations  by  fi  448  of  tbe 
Practice  Act  of  1851.— Mills  vs.  Dunlap,  3  Cal. 
94,    97. 

17.  An  attorney  who  is  notary  may  admin- 
ister oath  to  or  take  affidavit  of  his  client. — 
Kuhland  vs.  Sedgwick,  17  Cal.  128,  128;  Reavis 
vs.  Cowell,  56  Cal.  588,  591. 

18.  Registrar  of  elty  and  county  of  S«a 
Franctseo  and  his  deputies  are  authorized  to 
administer  oaths  to  those  coming  to  registrar 
to  be  registered.— People  vs.  Waite,  102  CaL 
251,  252,  36  Paa  Rep.  518. 

19.  WORD  "PROCBEDING*'— Has  am  vaderw 
stood  signllleance  In  law. — Power  of  mayor  as 
*'head  of  police"  to  "receive  and  examine  into" 
complaints  against  policemen  for  neglect  or 
violation  of  duty  Is  not  proceeding  in  legal 
sense,  nor  is  duty  imposed  upon  him  to  certify 
such  complaint  to  common  council  under  char- 
ter provision  an  authority  to  "decide  upon  evi- 
dence" in  such  proceedings.  It  is  even  doubt- 
ful whether  he  could  administer  an  oath  in 
examining  complaints  against  policemen, 
which  •  he  had  no  right  to  decide,  but  could 
only  certify  to  council.  If  mayor  had  not  been 
clothed  with  authority  to  administer  oaths 
generally,  and  has  no  other  power  than  such 
as  he  may  claim  under  provisions  defining  his 
duties  in  relation  to  complaints  against  police- 
men he.  therefore,  has  no  power  to  administer 
official  oath. — ^Payne  vs.  San  Francisco,  8  CaL 
122,  127. 


§  2094.  FOBM  OF  0BDINAB7  OATH  TO  A  WITNESS.  An  oath,  or  affirma- 
tion, m  an  action  or  proceeding,  may  be  administered  as  follows,  the  person  who 
swears,  or  affirms,  expressing  his  assent  when  addressed  in  the  following  form: 
^'You  do  solemnly  swear  (or  affirm,  as  the  case  may  be),  that  the  evidence  you 

shall  give  in  this  issue  (or  matter),  pending  between  and  ,  shall  be 

the  truth,  the  whole  truth,  and  nothing  but  the  truth,  so  help  you  God." 

History}  Enacted  March  11,  1872;  amended  Marcli  24,  1874,  Code  Amdts. 
1873-4,  p.  394;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdta. 
1900-1,  p.  257,  aet  held  nnconstitntional,  see  history,  {  5  ante. 

1.  Applied,  cited,  coxwtroed,  referred  to. 

2.  Departure  from  prescribed  language. 

3.  Obligation  may  be  explained  to  witn< 

4.  Whole  trath. 
6.  Words  ''So  help  yon  God." 

1.  APPI.IBD,  GITBD,  CONSTR0BD,  RD- 
FERRED  TO,  etc.,  In  Morehouse  vs.  More- 
house, 136  Cal.  882,  887.  68  Pac.  Rep.  976 
(applied);  People  ts.  Swlst,  136  Cal.  S20,  621, 


68  Pac.  Rep.  288  (c.onstrned) ;  People  vs.  Par- 
ent, 139  Cal.  600,  601,  78  Pac.  Rep.  428  (ap- 
plied). 

A*  to  ff^rni  of  oath  of  •flee^  see  KflSRR'8 
CTC.  POL.  CODB  ft  904  and  note;  also  C^nst 
1879  art.  XX  fi  8,  HESNNInA'S  GBNBRAL  liATTS 
p.  civ. 

9.  DBPARTURB  FROM  PRBSCRIBBD 
IiANG17AGB.«^An  oath  fflvan  In  different  laa- 
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ffuaffe  from  tbat  prescribed  by  section,  but 
which  is  substantially  same,  and  under  which 
false  testimony  material  to  Issue  would  con- 
stitute perjury,  is  not  such  departure  from 
provisions  of  code  as  to  amount  to  error. — 
People  vs.  Swlst,  186  Cal.  520,  532,  69  Paa 
Rep.  22S;  People  vs.  Parent,  189  CaL  600,  601, 
78  Pac.  Rep.  423. 

S.     OBIilGATIOir  MAY  BB  BZPLAINIBD  TO 

WITNESS S,— -Witness  after  being  sworn  was 
asked  if  he  knew  obllsratlon  of  an  oath.  He 
answered  in  nesrative.  and  also  that  he  was 
a  Chilean  and  fourteen  years  of  age.  The 
obligation  was  explained  to  him  by  the  court 
and  he  was  permitted  to  testify  over  defend- 
ant's objection.  This  ruling  was  held  proper 
and  that  witness,  after  the  explanation,  was 
qualified  If  otherwise  competent.— Fuller  tb. 
Fuller,  17  CaL   606,   612. 

4.  WHOLB  TRUTH.— It  is  duty  Of  Witness 
to  speak  whole  truth.  If  in  his  testimony  he 
discloses  that  there  are  In  his  possession  or 
under  his  control,  writings  relating  to  subject- 


matter  of  suit,  he  should  produce  such  writ- 
ings and  disclose  testimony  therein  contained, 
and  It  Is  duty  of  court  to  require  production 
of  such  documents.— Morehouse  vs.  Morehouse, 
136  Cal.  832,  837,  68  Pac.  Rep.  976. 

As  to  daty  of  party  to  produce  books,  papers, 
or  docmnents  when  examlaed  as  wltaess,  see 
ante  fi  1000  and  note. 

S,  WORDS  "SO  HBLP  TOU  GOD,"  omitted 
from  the  unconstitutional  amendment  of  1901, 
are  no  part  of  oath  or  thing  sworn  to— that 
witness  will  tell  truth— for  they  do  not  extend 
operation  of  oath.  They  are  part  of  form, 
and  manner,  and  pertain  to  mode  of  adminis- 
tering it,  and,  like  kissing  bible,  or  raising 
hand,  are  merely  sanction  or  pledge  that  sub- 
stanoe  of  oath— declaration  to  tell  the  truth- 
will  be  kept.  Omission  of  such  words  is 
merely  irregularity  In  matter  of  form. — Peo- 
ple vs.  Swlst,  186  Cal.  520,  622,  69  Pac.  Rep. 
228;  People  vs.  Parent,  139  CaL  600,  601,  78 
Paa  Rep.  428. 


2096.  FOBM  MAY  BE  VAEIBD  TO  SUIT  WTTNESS'  BELIEF.  Whenever 
the  court  before  which  a  person  is  offered  as  a  witness  is  satisfied  that  he  has  a 
peculiar  mode  of  swearing,  connected  with  or  in  addition  to  the  usual  form  of  ad- 
ministration, which,  in  his  opinion,  is  more  solemn  or  obligatory,  the  court  may, 

in  its  discretion,  adopt  that  mode. 

History:    Enaeted  March  11, 1878. 


1.  Applied,  eited,  oonstmed,  referred  to. 

2.  Diseretion  of  eonrt. 

3.  Presumption  that  witness  adopts  mode  most 

binding  on  conscience. 

1.  APPLIED,  CITKD,  CONSTRUBO,  RB- 
FESRRBD  TO,  etc.,  in:  People  vs.  Oreen,  66 
CaL  564,  569,  34  Pac.  Rep.  231  (applied). 

Ae  to  pemoaa  not  belav  exdnded  ■•  nvlt* 
Bceeee  on  aeeoiut  of  their  opinion  on  mnttem 
of  rellsrlove  belief^  see  ante  S  1879  and  note. 

9.  DI8CRBTION  OF  COURT.— The  above 
and  followlnflT  section  of  code  are  not  man- 
datory but  merely  permissive,  at  discretion  of 
court,  under  circumstances  therein  stated.  To 
show  abuse  of  discretionary  power  conferred. 
It  should  be  made  to  appear,  at  least,  that 
witness  resrsrded  some  other  form  of  oath 
more  obltsr&tory  than  form  usually  adopted 
in  this  state:  and  perhaps  that  he  did  not  con- 
sider the  latter  at  all   obligatory.     It   is  not 


error  for  court  to  refuse  to  administer  to 
Chinese  witnesses  a  form  of  oath  other  than 
usual  form  where  court  has  not  been  informed 
that  such  witnesses  had  *'a  peculiar  mode  of 
swearinfiT  .  .  .  more  solemn  or  obllgratory"  than 
usual  form,  nor  that  they  believed  "in  any 
other  rellgrion."— People  vs.  Green,  99  Cal.  664, 
570,  84  Pac  Rep.  231. 

8.  PRBSUMPTION  THAT  THB  WITNESS  S 
ADOPTS  MODE  MOST  BINDING  ON  CON- 
HCIBNCB.— It  is  presumed  that  mode  which 
witness  adopts  in  takinsr  oath  is  one  which 
accords  with  his  belief,  and  which  he  con- 
siders blndingr  on  his  conscience,  and  when 
at  time  he  is  sworn,  he  makes  no  objection  to 
form  of  its  administration,  and  takes  it  and 
testifies  under  it,  he  will  not  be  allowed.  In 
order  to  escape  penalty  of  perjury,  to  claim 
that  it  has  not  been  administered  in  strict 
conformity  with  law.— People  vs.  Parent,  139 
Cal.  600,  601,  602,  73  Pac.  Rep.  423. 


§  2096.    SAME.     [WITNESS  NOT  CHRISTIAN.]    When  a  person  is  sworn  who 
believes  in  any  other  than  the  Christian  religion,  he  may  be  sworn  according  to  the 
j  peculiar  ceremonies  of  his  religion,  if  there  be  any  such. 

History:     Enacted  Mareh  11,  1872. 

I       Applied,  elted,  coastraed,  referred  to,  eta.  In  People    vs.    Oreen,    99    Cal.    564.    169,    84    Pac 
'    Rep.    231    (applied). 

§  2097.    ANY  PEBSON  WHO  PREFEBS  IT  KAT  DECLARE  OR  AFFIRM. 

Any  person  who  desires  it  may,  at  his  option,  instead  of  taking  an  oath  make  his 
solemn  affirmation  or  declaration,  by  assenting,  when  addressed,  in  the  following 


S3101        (2«>4> 


aUBSTIONS   <»P  FACT— HOW    TRIBD-^rilAUD. 


|pe.  nr. 


form:    *'You  do  solemnly  aflSrm  (or  declare)  that,'*  etc.,  as  in. section  two  thou- 
sand and  ninety-four. 

History:  Enacted  Marcli  11,  1872,  founded  on  {445  Praetiee  Aet;  repealed 
by  Code  CommissioD,  Aet  March  8,  1901,  Stats,  and  Amdts.  1900-1;  p.  257,  aet 
held  UQConstitutional,  see  hristory,  §  5  ante. 


CHAPTER   IV. 

GENERAL   PROVISIONS. 

I  2101.    Questions  of  fact,  how  tried.  §  2103.    Questions  of  fact  by  court  or 

I  2102.    Questions  of  law  addressed  to  the  court.      §  2104.    Moneys  paid  into  court. 

§  2101.  QUESTIONS  OF  FACT,  HOW  TRIED.  All  qaestions  of  laet,  where  the 
trial  is  by  jury,  other  than  those  mentioned  in  the  next  section,  are  to  be  decided 
by  the  jury,  and  all  evidence  thereon  is  to  be  addressed  to  them,  except  when  other- 
wise provided  by  this  code. 

History:     Enacted  March  11,  1872;    amended  March  24,  1874,  Code  Amdts. 
1873-4,  p.  394. 


1.  Abandonment. 

2.  Accomplice. 

3.  Agency. 

4.  Authority  of  justice  of  peace  to  adminis- 

ter oatn. 

5.  Broker. 

6.  Condonation. 

7,8.  Contributory  negligence. 
9,10.  Fraud. 

11.  Fraudulent  intent 

12.  Good  faith. 

13.  Jeopardy  and  former  acquittal  are  ques- 

tions of  fact. 

14.  Laches. 

15.  Malice. 

16.  Nef^Iigenee. 
17, 18.  Nuisance. 

19.  Ownership. 

1.  ABANDO^WB^rr  of  water-rigrht  is  <iue8» 
tlon  of  fact.— McGuIre  vs.  Brown.  106  Cal.  660, 
672.  39  Pac.  Rep.   1060.  80  L.  R.  A.  384. 

2.  ACCOMPLICE,  whether  one  Is,  is  ques- 
tion of  fact.— People  vs.  Creeffan,  1^1  Cal.  654. 
R57,  53  Pac.  Rep.  1082:  People  vs.  Compton. 
123   Cal.    403.   407,   66   Pac.   Rep.   44. 

S.  AGENCY  and  extent  arid  power  of  an 
aipent  are  questions  of  faCt.— Parnum  vs. 
Phcenlx  Ins.  Co.,  83  Cal.  246.  261,  17  Am.  St. 
Rep.  233.  23  Pac.  Rep.  869;  Grosse-Beckef  vs. 
Becker.  102  Cal.  226,  227,  86  Pac.  Rep.  433; 
Bergtholdt  vs.  Porter  Bros.  Co.,  114  Cal.  681, 
688.  46  Pac.  Rep.  788. 

An  to  agencr,  see  briefs  7  L.  R.  A.  750:  70 
L.  R.  A.  739. 

As  to  extent  of  aatborItT  of  aseBt,  see  brief 
66  L.  R.  A.  596. 

4.  ATTHOniTY  OP  JL'STICE  OF  PEACE 
TO  ADMIAISTER  OATH  in  criminal  case  pend- 
ing before  him  Is  question  of  fact— People  vs. 
De  Carlo,  124  Cal.  462.  467,  57  Pac.  Rep.  383. 

a,  BROKER,  whether  merely  middleman 
or  agent  of  both  parties,  is  question  of  fact. 
—Clark  vs.  Allen,  125  Cal.  276.  277,  67  Paa 
Rep.    986. 

Ob     COXDOXATION     is    question     of    fact.— 


Smith    vs.    Smith.    119    Cat    188.    188,    61 
Rep.  1^3.  48  Id.   780. 

7.  CONTRIBUTORY  NBOl^IGBIffCIB.— If  dif- 
ferent inferences  might  be  drawn  from  evi- 
dence  as    to    whether   plaintiff   was   sullty    of 

contributory  negligence,  it  is  province  of  jury 
to  determine  such  questions  and  draw  such 
Inferences. — Holloway  vs.  Pasadena  &  Pac.  R. 
Co..   130  Cal.   177,   180,  62  Pac.   Rep.  478. 

S.  Where  passenger  on  crowded  ear  takes 
seat  on  platform,  with  his  feet  reatins  on 
steps,  question  of  contributory  negligence  Is 
one  for  Jury. — Holloway  vs.  Pasadena  &  Pac 
R.   Co.,  130  Cal.   177.   180,   62  Pac.  Rep.   478. 

As  to  contrlbiitory  ttegllsence*  when  ques- 
tion for  Jury,  see  79  Am.  Dec.  727;  87  Am. 
Dec.  684;  90  Am.  Dec.  407;  98  Am.  Dec  494: 
160  Am.  Dec.  618:  15  Am.  Rep.  639;  29  Am. 
Rep.  102:  51  Am.  Rep.  603;  notes  by  Robert 
Dcsty.  4  L.  R.  A.  53;  6  U  R.  A.  214.  21 S;  19 
L.  R.  A.  728.  729:  note  by  H.  P.  Farnham,  88 
U,  R  A.  786-790;  briefs  11  Ia  R.  A.  674;  16 
L.  R.  A.  326;  28  L.  R.  A.  486;  31  L.  R.  A.  766; 
83  L.  R  A.  497:  35  U  R.  A.  763;  S«  Li.  R.  A. 
586:  53  L.  R.  A.  656;  68  L.  R.  A.  792;  54  U 
R.  A.  260:  64  L.  R.  A.  808;  66  L.  R.  A.  429; 
56  L.  R.  A.  98:  66  L.  R.  A.  763;  67  U  R.  A. 
808;  37  L.  R.  A.  466:  68  L.  R.  A.  217;  68  Li.  R. 
A.  127;  60  L.  R.  A.  581;  61  U.  R.  A.  880;  €4 
I^  R.  A.  345:  64  L.  R.  A.  542:  64  L.  R  A.  676; 
66   L    R.   A.    945;   70   L.    R.   A.   753;   70   L.    R.    A. 

Effect  of  evldenee  —  Is  for  Jury.  —  See  ante 
9  2061  and  note. 

0.  FRAlTD  Is  question  of  fact.— Perry  vs. 
Quackenbush.  105  Cal.  299.  308.  38  Pac.  Rep.  740. 

10.  In  action  to  quiet  title,  which  Is  equity 
case,  court  is  not  bound  by  verdict  of  Jury 
on  question  of  fraud.— Moore  vs.  Capp.  119 
Cal.   429.   434.   51   Pac.   Rep.   630. 

As  to  fnisd,  see  note  by  Robert  Desty.  4 
L.  R.  A.  833;  note  by  H.  P.'  Farnham,  87 
li.  R  A  615. 

11.  FRAVDULBNT  INTENT  is  question  of 
fact— Jamison  vs.  King.  50  Cal.  132,  137;  Har- 
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rls  V8.  Bums,  50  Cal.  140.  142;  Dausberty  ▼«. 
DauiTherty,  104  Cal.  221,  223,  87  Pao.  Rap. 
889:  Knox  vs.  Moses,  104  Cal.  502,  §05,  88 
Pac.    Rop.   318. 

As  to  fmadalent  Intent  belnv  ««asttna  of 
fact,  see  KERR'S  CYC.  CIV.  CODB  i  8442  and 
note. 

12.  GOOD  FAITH  is  question  of  fact.— Mo- 
Mallin  vs.  MoMuUlD,  128  Cat  868,  666,  58  Paa 
Rep.  654:  People  vs.  Griffith,  122  Cal.  Sill,  216, 
64   Pac.   Rep.   725. 

]  tt.  JBOPARinr  AlVD  PORMBR  ACaVITTAli 
I  ARID  <41JB9TIO!fS  OF  FACT,  and  U  Is  true  as 
ffoneral  proposition  that  questions  of  fact'  are 
•zcluslvely  for  Jury,  but  where  first  informa- 
tion failed  to  charffe  any  ofTense,  it  is  not 
error  to  charge  jury  that:  '*Plea  of  once  In 
jeopardy  Is  not  sustained  by  evidence,  and 
your  verdict  on  that  issue  will  be  for  tbe 
people,'  *'  as,  where  essential  fact,  omission  of 
which  rendered  first  information  invalid.  Is  not 
disputed  and  only  question  is  whether,  upon 
this  fetate  of  facts,  defendant  has  been  once 
In  jeopardy.  Such  omission  raises  a  question 
of  law  as  to  effect  of  which  jury  are  not 
competent  to  jud^re. — People  vs.  Ammerman, 
118  CaL  88,  28,  29,  60  Pao.  Rep.  16. 

14.  liACHIES  is  question  of  fact.— ^WoIfT  vs. 
Canadian  Pao.  R.  Co..  128  Cal.  585,  640,  56 
Pac   Rep.   458. 

15.  MAIjICB,   In   aotlon    for   libal,    may   be 

either  malice  In  law  or  malice  in  fact.— 
Childera  vs.  Mercury  P.  ft  P.  Co.,  106  Cal. 
284.  288,  46  Am.  St  Rep.  48,  88  Pac.  Rep. 
908. 

As  to  auilleet  see  briefs  68  U  R.  A,  447;  64 
L..   R.   A.  866. 

16.  NBGLIGBNCB.— It  is  province  of  judffe 
to  determine  whether  or  not  the  evidence 
offered  by  plaintifT  has  any  le^al  tendency  to 
establish  negrlie^ence,  and  it  Is  for  jury  to  say, 
after  weighing:  and  considering'  all  the  evi- 
dence, whether  or  not  the  negUgrence  has  been 
sufficiently  proven. — Bush  vs.  Barnett,  96  Cal. 
202.  206,  81  Pac.  Rep.  2;  McCurrte  vs.  Southern 
Pac.  Co.;  122  Cal.  568.  560,  55  Pac.  Rep.  324; 
Holloway  vs.  Pasadena  &  Pac.  R.  Co..  130  Cal. 
177.    179.   62   Pac.   Rep.   478. 

See  post  S  2102  and  note. 

As  6o  aesllsence,  see  notes  7  Am.  Rep.  208; 
69  Am.  Rep.  179.  180;  notes  by  Robert  Deaty, 
1  Lk  R.  A.  173.  174;  13  L.  R.  A.  728.  729;  notes 
15  U  R.  A.  832.  333;  61  U  R.  A.  589-591;  briefs 
3  L..  R.  A.  321;  29  L.  R.  A.  758;  30  L.  R.  A. 
509;  37  L.  R.  A.  726:  38  L.  R.  A.  236;  40  L.  R. 
A.  d6;  52  li.  R.  A.  667;  54  L.  R.  A.  314;  54  L. 
R.  A.  775;  55  L.  .R.  A.  429;  67  L.  R.  A.  308;  62 
L.  R.  A.  960;  67  U  R.  A.  256;  69  L.  R.  A.  301; 
69  U  R.  A.  342;  69  L.  R.  A.  888;  70  L.  R.  A. 
601. 

17.  Nnisaaco.— Whether  or  not  tbe  over- 
flowing of  sewase  is  injurious  to  health,  or 
ofTenslve    to    senses,    or    obstructs    plaintiff's 

-  property,  or  interferes  with  its  enjoyment,  is 
a  question  of  fact. — Requena  vs.  City  of  Los 
Angeles.  45  Cal.  55. 

18.  Whether  any  given  encroachment  upon 
a  public  or  private  right  Is  a  nuisance  or  not. 
is  a  question  of  fact. — Gunter  vs.  Geary,  1  Cal. 
462.    466;    Mlddleton    vs.    Franklin.    3    Cal.    238. 


241;  People  vs.  Davidson,  80  Cal.  879,  388; 
Blanc  vs.  Klumpke,  29  Cal.  156,  159. 

As  to  nulsaaccy  see  KBRR'S  CYC.  CIV. 
CODB  8  3479  et  seq.  and  notes;  also  note  68 
Am.  Dec.  632. 

As  to  nalaanee^  existence  o^  see  brief  67 
L.  R.  A.  984. 

10.  OWNERSHIP  Is  question  of  fact,  when. 
— Reclamation  Diet  vs.  Burger,  122  Cal.  442, 
444,   55   Pac.   Rep.    156. 

90L  PPWBR  OF  JVRY#— Jury  in  rendering 
verdict  in  criminal  case  necessarily  has  naJc^d 
pc^er  to  decide  all  questions  arising  on 
seneral  issue  of  not  ffnilty;  but  it  only  has 
right  to  find  facts,  and  ^pply  to  them  law  as 
driven  by  court. — People  vs.  Lem  You,  97  Cal. 
224,  228,  82  Pao.  Rep.  11. 

As  to  alteration  of  Inatniiiftentar  see  68  Am. 
Dec  266,  266. 

As  to  enpadty  of  eiiild  to  exercise  caro  for 
kis  own '  safety  being  question  for  jury,  see 
briefs  61  Lb  R.  A.  611,  68  L.  R.  A.  667. 

As  to  enpaeity  of  boy  charged  wltlt  eon- 
tribntory  negUsence^  being  question  for  jury* 
see  brief  61  L.  R.  A.  120. 

As  to  eontxacty  existence  and  terms  of,  being 
for  jury,  see  note  by  Robert  Desty,  4  L.  R.  A.  204. 

As  to  danserons  character  of  substanco  con- 
fined on  property  being  question  for  jury,  see 
brief  62  U  R.  A.  960. 

As  to  dependeney  of  one  sntng  for  death,  see 
brief  54  L.  R.  A.  986. 

As  to  discrlndaatton  by  pablie  servleo 
oorporatlon,  whether  just  or  unjust,  question 
for  jury,  see  brief  68   L.   R.   A.   285. 

As  to  false  pretensesy  see  brief  45  Li.  R.  A. 
424. 

As  to  insanity,  see  note  60  Am.  Rep.  218, 
220.    221. 

As  to  intoaKiontlnv  ohnmetor  of  lienor,  see 
brief  68  U  R.  A.  267. 

As  to  Jury  as  Judges  of  law  and  fact,  see 
monographic  note  42  Am.  St.  Rep.   290-295. 

As  to  icnowledge  of  osage  being  question  of 
fact,  see  note  18  Am.  Rep.  206. 

As  to  libel  and  slander,  province  of  Jury  in, 
see  notes  by  Robert  Desty,  5  L.  R.  A.  645;  8 
L.   R.  A.   214. 

As  to  good  faith  in  caae  of  alleged  libel,  see 
brief  47  li.  R.  A.  223. 

As  to  necessity  of  w^orlc  perfovnied  on 
Sunday,  see  briefs  58  !>.  R.  A.  393;  60  L.  R.  A; 
638. 

As  to  propriety  of  ejection  of  passenger  from 
train,  see  brief  56  L.  R.  A.  225. 

As  to  proximate  cause  of  accident  being 
question    for  jury,   see   brief   64    Lk   R.   A.    70. 

As  to  proximate  cause  of  death  or  injury, 
see  note  2  L.  R.  A.  696;  briefs  49  L.  R.  A.  117; 
49  L.  R.  A.  79;  63  L.  R.  A.  417;  64  U  R.  A. 
675;  40  L.  R.  A.  96;  59  L.  R.  A.  110:  63  L.  R. 
A.  426;  60  L.  R.  A.  951;  69  L.  R.  A.  246;  69 
L.  R.  A.  301. 

As  to  question  ivh ether  person  had  ceased 
doing  business  in  certain  oeunty  being  one 
for  jury,   see   brief   63   L.   R.    A.   430. 

As  to  reasonable  rate  of  speed  for  street- 
car, see  brief  51   L.  R.  A.   633. 

As  to  reasonable  time,  see  note  2  L.  R.  A. 
(N.  S.)  876. 

As  to  rennonnble  use  of  %^ntcr  by  ripnrinn 
owner,   see    brief    51    L.    R.    A.    r>Ol. 
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A«  to  rensouablenens  of  delay  In  delivery 
by  carrier,  see  brief  66  L.  R.  A.  372. 

As  to  rcaaonablcneaa  of  rule  or  reffnlatton 
being  question  for  Jnry,  aee  briefs  2  L.  R.  A. 
490;  50  L.  R.  A.  633. 

As  to  reasonableness  of  snm  tendered  out  of 
which  common  carrier  may  be  required  to  take 
paasengrer's  fare  and  return  change,  see  brief 
35  L.  R  A.  489;  note  by  B.  A.  Rich,  36  Lu  R. 
A.  489.  490. 

As  to  reasonableness  of  nse  of  sidewalks  by 
merehants,  see  brief  66  L.  R.  A.  78. 

As  to  safety  of  appliances  fnrnlshed  by 
master,  see  brief  69  L.  R.  A.  798. 

As  to  sctntllla  of  OTldence  being  Insnflelent 
for  snbmlsslon  to  Jnry,  see  briefs  34  L.  R.  A. 
B77;  88  L  R.  A.  427:  49  L.  R.  A.  641. 

As  to  seope  of  employmenty  see  briefs  6f 
L.   R.  A.  711;   67   L    R.   A.   457. 

As  to  substantial  perfomianee  of  eontraet* 
whether  there  has  been,  being  question  of  fact, 
see  brief  61  L.  R.  A.  961.   ' 

As  to  snAelency  of  facts  to  pnt  carrier  on 
notice  of  danger  being  question  for  Jnry,  see 
brief  63  L.  R.  A.  498. 

As  to  termination  of  passenger's  relation  as 
such,  on  reaching  termination,  see  note  2  L. 
R.  A.    (N.  S.)    873-876. 

As  to  vacancy  of  premises  within  meaning 
of  Insurance  policy,  see  brief  68  L.  R.  A.  236. 


As  to  mine  of  land  In  eondemnatloa  pre- 
eeedlngs,  see  note  by  Robert  Desty,  S  Lu  R  A 
88,  84. 

As  to  wantonness  of  net  of  eoadvctor,  ass 
brief  66  L.  R.  A.  487. 

As  to  weight  and  elTeet  of  eTidenee  sad 
credibility  of  witnesses  being  matter  for  Jary, 
see  ante  I  2061  and  note. 

As  to  what  Issues  must  be  submitted  to  a 
Jury  In  a  proceeding  to  contest  probate  of  s 
will,  see  S  1312  ante. 

As  to  wbetber  paper  writing  eoBstitntsa 
win.  see  brief  69  U  R.  A.  424. 

As  to  whether  there  was  notice  of  ncceptance 
of  guaranty,  being  mixed  question  of  law  and 
fact  for  determination  of  jury,  see  brief  65 
L.  R.  A.  731. 

As  to  whether  articles  furnished  wife  hj 
merchant  are  necessaries,  being  question  for 
jury,  see  brief  63  L.  R.  A.  530. 

As  to  whether  person  working  on  building 
without  Are  escapes  assumes  risk,  being  ques- 
tion for  jury,  see  brief  61  L.  R.  A.  163. 

As  to  whether  death  of  Insured  was  caased 
by  wilful  exposure  to  unnecessary  danger,  be* 
ing  question  for  jury,  see  brief  64  I*.  R.  A.  118 

As  to  whether  certain  writings,  used  ss 
standards,  were  made  by  defendant,  being 
question  for  jury,  see  brief  64  L.  R.  A.  304. 


§  2102.  QUESTIONS  OF  LAW  ADDRESSED  TO  THE  COUBT.  All  questions 
of  law,  including  the  admissibility  of  testimony,  the  facts  preliminary  to  such  ad- 
mission, and  the  construction  of  statutes  and  other  writings,  and  other  rules  of  evi- 
dence, are  to  be  decided  by  the  court,  and  all  discussions  of  law  addressed  to  it 
Whenever  the  knowledge  of  the  court  is,  by  this  code,  made  evidence  of  a  fact, 
the  court  is  to  declare  such  knowledge  to  the  jury,  who  are  bound  to  accept  it. 

History:     Enacted  March  11,  1872. 

1.  Applied,  cited,  construed,  referred  to. 

2.  Alteration  of  contract. 

3.  Alteration  of  instrument— Family  bible. 
4, 5.  Construction  of  boundary. 

6.  •Construction  of  contract. 

7.  Construction  of  deed. 

8.  Construction  of  pleadings. 

9.  Fellow-servant. 
10-12.  Materiality  of  evidence. 

13.  Matters    which    are    within    the    judicial 

knowledge  of  the  court. 

14.  Negligence. 
15-17.  Probable  cause. 

18.  Reasonable  time. 

19.  Statute  of  limitations. 

20.  Whether  an  offer  was  an  offer  of  compro- 

mise or  an  admission. 

1,  APPLIBD,  CITED,  COX8TRUBD,  RB- 
FBRRBD  TO,  etc..  In:  People  vs.  Mayes,  US 
Cal.  «18.  625.  45  Pac.  Rep.  860  (construed). 

Aa  to  coart  deciding  qne«tlon»  of  law,  see 
KBRR'S  CYC.  PBN.  CODE  88  1124.  1126. 

A«  to  kBOwledfife  of  court  and  scope  of  J«- 
dletal  BOtle«,  see  ante  8  1875  and  note. 

%  ALTERATION  OP  CONTRACT,  effect  of. 
Is  for  court  to  declare.— GlUlam  vs.  Brown.  116 
Cal.  454.  467,  48  Pac.  Rep.   486. 

S.  ALTERATION  OF  INSTRUMENT— Fam- 
Uy    bible*- Whether    there    had    been    material 


alteration  in  entry  In  family  bible  offered  as 
evidence  of  pedigree  Is  question  to  be  deter- 
mined by  court  when  it  is  offered  and  before  it 
Is  presented  to  Jury.— People  vs.  Mayne.  US 
Cal.  516.  518,  62  Am.  St.  Rep.  256.  60  Pac. 
Rep.  654. 

4.  CONSTRUCTION  OF  THE  BOUNDARY.- 

Whether  particular  parcel  of  land  Is  within 
lines  of  survey  Is  question  of  fact  to  be  shown 
by  evidence,  but  whether  lines  of  survey  which 
purport  to  describe  tract  of  land  in  deed  suf- 
flciently  define  land  to  be  conveyed  Is  to  be 
determined  by  court  when  deed  la  offered  in 
evidence. — Los  Angeles  F.  St  M.  Co.  vs.  Thomp- 
son. 117  Cal.  594.  602.  49  Pac.  Rep.  714. 

6.  What  are  boundaries  Is  matter  of  law; 
but  where  they  are  Is  matter  of  fact. — ^Whlte 
vs.  Spreckels,  75  Cal.  610,  616.  17  Pac  Rep. 
715. 

As  to  bonndarfles,  what  are.  being  question 
of  law;  where  they  are,  question  of  fact.— Sea 
note  28  Am.   Dec.   584. 

«,     CONSTRUCTION    OF    CONTRACT.— What 

an  agreement  means  Is  for  court  to  decide.— 
Luckhart  vs.  Ogden.  80  Cal.  547,  656;  Ellis  vs. 
Crawford,  89  Cal.  523.  527. 

Aa  to  contract,  construction  of.  being  ques- 
tion for  court,  see  note  by  Robert  Destr,  4 
L.  R.  A.   204:  brief  66  L.  R  A.  723. 
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As    to    c«Bstractl«n    of    trrltten    iBotrnmont, 

When  proper  question  for  Jury,  see  brief  66 
Lu  R.  A.  735. 

As  to  meanlBS  and  effeet  of  ccrttlleato  of 
deposit,  see  brief  58  L.  R.  A.  122. 

T.  CONSTRUCTION  OF  A  DEED  is  a  ques- 
tion to  be  determined  by  court. —Hicks  vs. 
Coleman.  25  Cal.  122.  142;  Moody  vs.  Palmer. 
60  Cal.  31,  37. 

8.  CONSTRUCTION    OF    FLEADINGS.— It    ip 

error  for  court  In  instructing  jury  to  tell  them 
that  If  they  should  find  "that  defendant.  In 
his  answer,  denies  plaintiff's  title,  possession, 
and  right  of  possession,  and  claims  title,  pos- 
session, and  right  of. possession  in  himself,  then 
as  to  question  of  ouster  you  are  Instructed  to 
find  for  plaintiff,"  In  action  in  which  ouster 
Is  admitted  by  answer.  Construction  of  plead- 
ings is  question  for  court  and  not  for  Jury, 
and  It  is  error  to  tell  Jury  that  question  is  one 
of  Issues  to  be  treated  by  them. — Taylor  vs. 
Mlddleton,  67  Cal.  656,  657,  8  Pac.  Rep.  594. 

9.  FELIiOW.SBRVANT.— Whether    one    acU 

as  a  fellow-servant  or  as  a  representative  of 
the  master  is  a  question  of  law.— Donnelly  vs. 
San  Francisco  B.  Co.,  117  Cal.  417,  424,  49  Pac. 
Rep.  558. 

As  to  rellow-serrants,  whether  persons  are, 
see  briefs  58  L.  R.  A.  691;  64  L.  R.  A.  915;  66 
L-  R.  A.  300. 

!••     MATERIALITY     OF     EVIDENCE.  —  The 

question  of  materiality  of  evidence,  no  matter 
when  or  how  it  may  arise,  is  always  one  of 
law  for  court  and  not  of  fact  for  Jury  It 
usually  arises  In  ordinary  trial  of  cause,  where 
one  party  offers  evidence,  and  other  objects 
to  it  as  immaterial,  and  In  that  case^  it  would 
be  clear  to  every  one  that  question  was  for 
court.  The  question  is  exactly  same  when,  on 
trial  for  perjury,  materiality  of  alleged  false 
testimony  arises.  On  trial  for  perjury  it  is 
duty  of  court  to  instruct  Jury  as  to  what  facts 
would  show  material  testimony. — People  vs. 
Lem  You.  97  Cal.  224,  228,  32  Pac.  Rep.  11. 

11.  Materiality  of  alleged  perjured  testi- 
mony is  a  question  for  consideration  of  court. 
—People  vs.  Ciementshaw,  59  Cal.   385.  386. 

12.  Proper  course  is  for  court,  assuming 
all  evidence  to  be  true,  to  determine  whether 
particular  article  of  evidence  is  or  is  not 
material.  Any  dispute  as  to  truth  of  facts, 
however,  must  go  to  Jury. — People  vs.  Lem 
You,  97  Cal.  224.  299.  32  Pac.  Rep.  11. 

IS.  MATTERS  WHICH  ARE  WITHIN  THE 
JUDICIAL  KNOWLEDGE  OF  THE  COURT,  as 

time  when  moon  rises  .at  given  date,  may  be 
declared  by  court  to  Jury  in  Its  instructions. 
This  declaration  cannot  be  controverted  by 
affidavits,  where  it  is  assigned  as  error  upon 
motion  for  new  trial.  As  this  knowledge  of 
court  does  not  depend  upon  weight  of  evidence 
and  is  not  to  be  determined  upon  considera- 
tion of  credibility  of  witnesses,  it  is  evident 
that  when  court  has  stated  to  jury  the  fact 
of  which  It  takes  Judicial  knowledge,  correct- 
ness of  such  statement  is  not  to  be  contro- 
verted or  set  aside  upon  appeal  by  affidavits 
which  are  merely  contradictory  of  correctness 
of  such  statement.  Appellate  court  takes  ju- 
dicial notice  of  fact  in  same  manner  as  does 
trial    court,    but.    In    absence   of   any    manifest 


error  in  statement,  fact  as  stated  by  court 
below  will  be  assumed  to  be  correct,  and  ap- 
pellant will  be  required  to  show  afflrxnatlvely 
that  court  erred  in  its  statement  of  it.— Peo- 
ple vs.  Mayes,  113  Cal.  618,  626,  626,  4§  Pac. 
Rep.  860. 

As  to  kaowledse  of  eemrt,  see  ante  1 1875 
and  note. 

14.  NEGLIOMNCB.— When,  facts  are  admit- 
ted or  established  by  uncontroverted  evidence 
question  of  negligence  is  matter  of  law  for  the 
court.— Fie mming  vs.  Western  Pac  R.  Co.,  49 
Cal.  253,  257.     See  ante  S  2101  and  note. 

As  to  negligeacey  when  qaestloa  for  eomxtf 
see  note  15  L.  R.  A.  332,  333;  note  by  H.  P. 
Farnham,  38  U  R.  A.  786-790;  briefs  1  L.  R.  A. 
430;  7  L..  R.  A.  688;  41  L.  R.  A.  288;  65  L.  R.  A. 
912;  57  U  R.  A.  820;  59  U  R.  A.  477;  69  L.  R. 
A.  699;  60  L.  R.  A. .^88;  62  L-  R.  A.  876. 

As  to  eoBtribvtory  BegUgeaoe,  when  ques- 
tion is  to  be  fletermined  by  court,  see  notes 
66  Am.  Dec.  410;  80  Am.  Dec.  53;  85  Am.  Dec 
694.  731;  100  Am.  Dec  448;  S7  Am.  Rep.  711; 
50  Am*  Rep.  656. 

15.  PROBABLE  CAUSE.— Question  of  prob- 
able cause  in  action  for  malicious  prosecution 
can  never  be  left  to  determination  of  Jury. 
What  facts  and  circumstances  amount  to  prob- 
able cause  is  pure  question  of  law.  Whether 
they  exist  or  not  in  any  particular  case  is 
pure  question  of  fact.  The  former  Is  exclu- 
sively for  court,  latter  for  Jury.— Ball  vs. 
Rawles,  93  Cal.  232,  227,  28  Pac  Rep.  987;  San- 
dell  vs.  Sherman,  107  Cal.  391,  894,  40  Pac.  Rep. 
493.     See  Kinsey  vs.  Wallace,  S6  CaL  462,  477. 

16.  The  authorities  are  substantially  uni- 
form that  question  of  probable  cause,  however 
presented,  is  question  of  law,  and  therefore 
one  to  be  determined  by  court.  When  facts 
in  reference  to  alleged  probable  cause  are  ad- 
mitted or  established  beyond  controversy,  then 
determination  of  their  legal  effect  is  absolute, 
and  Jury  are  to  be  told  that  there'^was  or  was 
not  probable  cause,  as  case  may  be.  When, 
however,  facts  are  controverted,  and  CTidence 
is  conflicting,  then  determination  of  their  legal 
effect  by  court  is  necessarily  hypothetical,  and 
Jury  are  to  be  told  that  if  they  find  the  facts 
in  designated  way,  then  that  such  facts,  when 
so  found,  do  or  do  not  amount  to  probable 
cause.  But  In  neither  case  are  Jury  to  deter- 
mine whether  or  not  established  facts  do  or 
do  not  amount  to  probable  cause.— Harkrader 
vs.  Moore,  44  Cal.  144.  152. 

17.  In  action  for  malicious  prtMecutloil  it 
is  not  competent  for  court  to  give  to  Jury 
deflnitlon  of  '^probable  cause*'  and  Instruct 
them  to  And  for  or  against  defendant  accord- 
ing as  they  may  determine  that  facts  are  with- 
in or  without  that  definition.  Such  Instruction 
is  only  to  leave  to  them  in  another  form  func- 
tion of  determining  whether  there  was  prob- 
able cause.  The  court  cannot  devest  Itself  of 
Its  duty  to  determine  this  question,  however 
complicated  or  numerous  may  be  the  facts.  It 
must  instruct  upon  this  subject  in  concrete 
and  not  in  abstract,  and  must  not  leave  to 
that  body  office  of  determining  question,  but 
must  itself  determine  it.  and  direct  Jury  to 
And  its  verdict  In  accordance  with  such  deter- 
mination.    Court  should   group   in   its   Instruc- 
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tlons  facts  which  evidence  tends  to  prove,  and 
then  Instruct  Jury  that  If  they  find  such  facts 
to  be  established,  there  was  or  was  not  prob- 
able cause,  as  case  may  be,  and  that  their 
verdict  mast  be  aecordlngfly.— Ball  vs.  Rawles, 
93  Cal.  222,  228.  28  Pac.  Rep.  937;  People  v«. 
Lem  You,  97  Cal.  224,' 229.  280.  82  Pac.  Rep.  11. 
Aa  to  probable  caiucy  see  brief  66  Ii.  R.  A. 
338. 

18.     REASOXABLB    TIME,  — Term    "reason- 
able  time"   Is   technical   and   leffal   expression, 
which   In   abstract  Involves  matter  of  law   as 
'    well  as  matter  of  fact.     Whenever  any  rule  oi- 
'   principle  of  law  applies  to  special  facts  proved 
In  evidence  and  determines  their  legal  quality, 
Its   application   Is  matter   of   law.     But  when- 
ever  the   special   facts   and   circumstances   are 
such    that   court   cannot   by   aid   of   any    legal 
rule  or  principle  decide  upon   legal  quality  of 
facts.   It   Is    necessary   that   Jury   should   draw 
Inference   of   fact,   with    reference   to   ordinary 
course    and    practice    of    dealing    and    general 
principles  of  morality  and  utility.     Where  law 
•     Uself   prescribes   what  shall   be  considered   to 
be  reasonable  time  fti  respect  t0  given  subject, 
question   is   one   of   law,   and   duty   of   Jury   is 
confined   to   finding   simple   facts.      Where,    on 
other  hand,  Jaw  "does  not,  by  operation  of  any 
principle  or  established  rule,  decide  upon  legal 
quality  of  simple  facts,  or  res  gestae,  it  is  for 
•Jury  to  draw  general  inference  of  reasonable  or 
unreasonable   in   point  of   fact     In   such  case 
legal  conclusion  follows  inference  of  facts;  in 
other  words,  question  as   to  reasonable   time, 
etc..  is  one  of  fact,  and  time  is  reasonable  or 
unreasonable,    in    point    of    law,    according    to 
finding  of  Jury  in  point  of  fact"    (Starkle^on 
Kv,  774).— Luckhart  vs.  Ogden.  30  Cal.  547,  568, 

659. 


A*  to  reasonable  time,  wben  qaeetloa  of  law 

and  when  question  of  fact,  see  note  17  Am. 
Dec.    544-549. 

19.     STATVTB     OF     LIMITATIONS.  —  When 

facts  are  agreed  upon  or  ascertained,  it  is 
question  of  law  and  not  of  fact  whether  or 
not  case  is  brought  within  bar  of  statute  of 
limitations.— Reed  vs.  Swift.  46  Cal.  255,  25t. 

30.  WHBTBBR  AN  OPFBR  WAS  AN  OP- 
FBR    OF    COMPROMISE    OR    AN    ADMISSION 

is  question  for  determination  of  court  Itself 
and  should  not  be  submitted  to  jury. — Scott  vs. 
Wood.  81  Cal.  398,  406.  22  Pac.  Rep.  871. 

As  to  accoant  atnted,  whether  conversation 
sufficient  to  establish,  see  note  by  H.  P.  Farn- 
ham.  27  L.  R.  A.  825.  826. 

As  to  Interpretation  of  alleged  wrongful  pub- 
lication, see  brief  58  L.  R.  A.  509. 

As  to  Jury  being  Judges  of  law  and  tect  la 
criminal  cases,  see  brief  19  L.  R.  A.  146. 

As  to  libel,  whether  publication  as  set  out  In 
complaint  is  libelous  per  se,  see  note  by  Robert 
Desty,  8  L.  R.  A.  214. 

Aa  to  libel,  wbether  eommnnleatloa  Is  priv- 
llcged,  see  brief  53  U  R.  A.  447;  brief  54  L.  R. 
A.  856;  brief  51  L.  R.  A.  451. 

An  to  Jnry  determining  law  aad  faet  la  trial 
for  libel,  see  KBRR*S  CYC.  PEN.  CODE  S  1125. 

As  to  reasoaableaess  of  tax,  see  brief  67  L. 
R.  A.  798. 

As  to  whether  notice  of  death  of  tasnred 
persoa  was  •'Immediate,**  where  facts  are  un- 
disputed, being  question  for  court,  see  brief  68 
L.  R,  A.  486. 

As  to  whether .  statements  In  Insurance  ap- 
plications are  T«-arrantles  or  simple  representa* 
tlons,  being  question  of  law,  see  brief  61  L.  R. 
A.  337. 


§2103.  QUESTIONS  OP  FACT  BY  COURT  OB  REFEREE.  The  provisions 
contained  in  this  part  of  the  code  respecting  the  evidence  on  a  trial  before  a  jury, 
are  equally  applicable  on  the  trial  of  a  question  of  fact  before  a  court,  referee,  or 
other  officer.  History:     Enacted  March  11,  1872. 


1.  REOPENING  CASE.— It  Is  within  the  dis- 
cretion of  referees  to  open  a  cas^.  after  It  has 
once  been  closed,  for  the  purpose  of  receiving 
additional  testimony.— Marzlou  vs.  Pioche.  10 
Cal.  545,  548. 


9.  Exercise  of  sneb  discretion  ttIII  not  be 
reTlewed  on  appeal  except  in  cases  of  gross 
abuse.— Marzlou  vs.  Pioche,  10  Cal.  545,  546. 

As  to  referee  opening  np  m  eaae  for  fnrtbcr 
teetimony,  see  ante  S  2042  and  note. 


§  2104.  MONEYS  PAID  INTO  COURT.  Whenever  moneys  are  paid  into  or  de- 
posited in  court,  the  same  shall  be  delivered  to  the  clerk  in  person,  or  to  such  of 
his  deputies  as  shall  be  specially  authorized  by  his  appointment  in  writing  to 
receive  the  same.  He  must,  unless  otherwise  directed  by  law,  deposit  it  with  the 
county  treaswjsr,  to  be  held  by  him  subject  to  the  order  of  the  court.  The  treas- 
urer shall  k^^i^  each  fund  distinct,  and  open  an  account  with  each.  Such  appoin^ 
ment  shall  be  filed  with  the  county  treasurer,  who  shall  exhibit  it,  and  give  to  each 
person  applying  for  the  same  a  certified  copy  of  the  same.  It  shall  be  in  force 
until  a  revocation  in  writing  is  filed  with  the  county  treasurer,  who  shall  there- 
upon write  '* revoked,*'  in  ink,  across  the  face  of  the  appointment. 

HIstopy:  Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  394j  repealed  by 
Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  257,  act  held 
unconstitutional,  see  history,  §5  ante. 
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I.     Ill  General. 

1.  Applied,  cited,  eosfltrned,  referred  to,  efce.— • 
1.  Code  seotion. 

2.  Same— 2.  Act  of  March  24,  1874,  1 253. 

3.  Act  passed  hj  legislature  in  Apiil,  1804. 

4.  Certificate  of  auditor. 

5.  Construction  —  ProTitioiui  of  section,  in  gen- 
eral 

6.  Irregular  deposit  with  treasurer. 

11.    Act  of  March  24,  1874,  99  253,  254. 

7.  Act  of  March  24,  1874 — Bepeafing  elaoM^ 
Rights  preserved. 

8.  Effect  of  amendment  relating  to  admiation  of 
testimony. 

9.  Effeet  of  repeal  on  rights  acquired. 

I.     IN    GENERAL. 

1.  APPUBD,  CITBD,  CONSTRUED,  RB- 
FBRREO  TO,  etc.—l.   Cede  Section.— Heppe  vs. 

Johnson,  78  CaL  265,  269,  14  Pac.  Rep.  833  (con- 
strued); City  of  Los  Angeles  vs.  Pomeroy,  138 
Cal.  529.  582,  65  Pac.  Rep.  1049  (construed  with 
i  1254  ante). 

9.  Suie— &  Aet  of  if  arch  M|  1874»  S9Ba^— 
Mitchell  vs.  Hagenmeyer,  61  Cal.  108,  110 
(cited):  Hlbernta  Sav.  ft  U  Soc.  vs.  Hayes,  56 
Cal.   297.  306   (applied). 

Aa  to  deyoelt  la  eoait,  see  ante  81672-574. 

As  to  deposit  of  svrplaa  moaer  yoaialaJag 
after  tko  payaient  of  aaioaat  dae  oa  mort- 
sage  ilea,  or  eaenaikraaeof  see  ante  S  727  and 
note. 

j  a.  ACT  PASSED  BY  LBGISLATURB  IN 
I  APRIL,  ISM,  entitled  "An  act  concerning 
4   moneys   deposited   in   courts   of  record   in   this 

J  state"  (Stats.  1863-4,  p.  468),  was  not  repealed 
by  adoption  of  code  in  1873.  Sections  672  and  678 
ante  provide  for  different  case,  and  there  were 
no  sections  which  covered  ground  occupied  by 
statute  until  12104  iras  added  in  1874,  which 
seems  to  take  place  of  statute.  First  section 
of  act  provided  that  "In  all  cases  in  which 
statutes  of  this  state  authorize  deposit  of 
moneys  in  courts  of  record  of  this  state, 
nkoneys  so  deposited  shall  be  paid  to  the  clerk 
of  court  who  shall  deposit  them,  in  his  name 
of  office,  with  treasurer  of  the  county."  Second 
section  made  it  duty  of  treasurer  to  receive 
such  deposits  of  moneys  from  clerk  of  court 
as  special  deposits,  and  to  keep  each  deposit 
entirely  separate  from  all  other  moneys  under 
his  control,  and  to  give  to  clerk  making  such 
deposits  receipts  for  same,  which  receipts  were 
required  to  state  court  in  which  action  was 
pending,  also  title  of  action  in  which  such 
deposit  was  made,  and  amount  so  deposited. 
Third  section  provided  that  for  safe-keeping 
of  all  moneys  so  deposited  treasurer  should  be 
held  responsible  on  his  offlolal  bond. — Heppe 
vs.  Johnson,  78  Cal.  265,  268,  14  Pac.  Rep. 
833. 

4.     CERTIFICATE    OF    AUDITOR.— Whether 

deposit   should   be   accompanied   by   certificate 
of  auditor,  as  provided  In  IS  4146  and  4317   of 
Political  Code,  was  raised,  but  not  decided,  ia 
a  C.  P.— 164 


Heppe  vs.   Johnson,   78   Cal.   265,   269,   14   Paa 
Rep.  838. 

5.  CONSTRUCTION— PrOTlalOB  of  tklo  soe- 
tloa  •ccme  to  bo  goaoral*  and  applicable  in  all 
cases,  and  is  not  inconsistent  with  fi  1264  ante, 
which  provides  that  where,  in  condemnation 
suit,  plaintiff  may  be  authorised  to  take  pos- 
session of  premises  involved  before  trial  upon 
payment  Into  court  of  sum  of  money  to  be 
fixed  by  judge,  court  "may"  order  that  money 
to  be  deposited  in  state  treasury. — ^Los  Angeles 
vs.  Pomeroy,  188  Cal.  629,  632,  633,  66  Pac.  Rep. 
1049. 

6.  IRREGULAR  DEPOSIT  WITH  TREAS- 
URER.— When  treasurer  receives  such  deposit 
from  clerk,  whatever  Irregularities  there  may 
"be  in  making  of  deposit,  he  receives  it  In  his 
official  capacity,  and  is  bound  to  pay  it  out  on 
order  of  court,  or  turn  it  over  to  his  successors 
in  office.  For  safe-keeping  of  all  money  so 
deposited  treasurer  Is  responsible  on  his  official 
bond.— Heppe  vs.  Johnson.  78  Cal.  265,  270.  14 
Pac.  Rep.  838. 

As  to  liability  of  earetles  oa  oSeial  boada 
of  oAcers,  sea  KBRR'S  CYC.  POL.  CODE  i  959 
and  note. 

XL     ACT  OF  MARCIH  24,  1874,  fii  253,  254. 

7.  ACT  MARCH  M»  1874— Repealiag  claaso 
-—Rights  preserved. — The  act  of  March  24,  1874, 
amending  this  code,  contained  two  sections 
not  carried  into  the  code  and  which  have  not 
been  repealed.    They  are  as  follows: 

i  263.  All  provisions  of  law  inconsistent  with 
the  provisions  of  this  act  are  hereby  repealed; 
but  no  rights  acquired,  or  proceedings  taken 
under,  the  provisions  repealed  shall  be  Im- 
paired, or  in  any  manner  affected  by  this  re- 
peal; and  whenever  a  limitation  or  period  of 
time  prescribed  by  such  repealed  provisions 
for  acquiring  a  right  or  barring  a  remedy,  or 
for  any  other  purpose,  has  begun  to  run  be- 
fore this  act  takes  effect,  and  the  same  or 
any  other  limitation  is  prescribed  by  this  act, 
the  time  which  shall  have  run  when  this  act 
takes  effect  shall  be  deemed  part  of  the  time 
prescribed' by  this  act 

fi  264.  This  act  takes  effect  on  the  first  day 
of  July,  eighteen  hundred  and  seventy- four.— 
Code  Amdts.  1873-4,  p.  279. 

8.  EFFECT  OF  AMENDMENT  RBGULAT- 
ING  ADMISSION  OF  TBSTIMONY.— It  was  held 
that  this  provision  did  not  save  right  of  a 
plaintiff  in  an  action  upon  claim  against  estate 
of  deceased  to  use  as  evidence  his  deposition 
taken  before  amendment  of  fi  1880  ante,  where- 
by parties  to  action  prosecuted  against  execu- 
tor or  administrator  upon  claim  against  estate 
of  deceased  are  prohibited  from  being  wit- 
nesses in  cause.—Mitcbell  vs.  Haggenmeyer,  61 
Cal.  108,  110. 

8.  EFFECT  OF  REPEAL  ON  RIGHTS  AC- 
<4UIRED.— No  rights  acquired  or  proceedings 
taken  under  provisions  of  repealed  law  can 
be  impaired  by  repeal.— Hibernla  Sav.  4b  L.  Soc. 
vs.  Hayes,  66  Cal.  397,  806. 
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[Where  no  section  mark  (8)  occurs  the  references  are  to  pagres  and  paragrraphs  In  anno- 
tation matter.  The  black-face  type  (thus  76)  iifOlMites  the  pa^e;  the  Roman  or  plain-face 
type  (thus  83)  indicates  the  paragraph  in  the  annotation  matter.  Where  more  than  one 
section  appears  on  the  same  page,  there  may  b«  two  or  laore  paragraphs  of  annotation 
matter  with  the  same  number.  The  hyphen  <•)  between  two  numbers  indicates  the  refer- 
ence includes  all  from  the  first  to  the  last;  thuk  16*i5  means  16  to  4S,  both  iziolusiire;  a 
comma    (,)    between    two    numbers    indicates    the  point  is  in  both.] 

of  defendant 

bringing  on  trial  in,  900. 
service  of  summons  by  publication,  6K 
manner  of,  890. 

as    to,    generally,    see    analysis    of   S7 
pars.,  090. 
6f  evidence,  cause  for  continuance.  Ml.     « 
of  findings,  fatal,  when,  1017  28. 
of  Judge,  court  may  adjourn,  lis. 
of   Justice    of   the   peace,    reasi^ignment   and 

transfer  of  action,  80. 
•f  party 

bringing  cause  to  trial  In,  000* 
publication  of  summons,  614. 
manner  of,  Sao. 
of    presiding    Justice    of    peace,    substitute; 

84. 
•f  snpertor  Jndge 

court  held  by  another  judge,  118. 
power  of  court  commissioner  on,  ISO. 
of   testimony,   trial   to   be  postponed,   when, 

001. 
of  witness 

deposition  may  be  taken,  when,  MSS, 
postponement  of  trial  for,  001* 
or  disability  of  chief  Justice,  84. 
order   made    in,   of   party,    deemed   excepted 

to,   1061« 
publication  whon  defendant  is,   from  state, 
614. 
as  to,  generally,  see  analysis  of  49  pars., 

616. 
manner  of  making,  690. 

as  to,  generally,  see  analysis  of  27  para, 
680. 
trial  in  of  party,  800. 
waiver  of  jury  trial  by,  1018. 

ABSBNTBB.    See  tit.  Nen-rcaldent, 

agei^t  for  in  distribution,  8160,  8160. 
attorney  for,  appointment  may  be  made  by 

the  court,  when,  614. 
personal      Judgment     cannot     be     rendered 

against,  686  82. 
court  may  appoint  agent  to  take  possession 

for,  whbn,  8160. 
.  real  and  personal  property  to  be  sold,  when, 

al60. 

AB8TBACT 

of  iadgment  In  justices'  court,  1888. 
efCect  of  docketing  of,  1804. 
judgment  not  lien  unless  filed  in  recorder*! 

office,   1806» 
aiojr  |>e  filed  and  docketed  in  county  derk'i 
office,  1804. 
of  Utle.    See  tit.  Abirtnet  of  TItlSb 

AB8niACT  OF  TITUB 

in  action  for  partition,  1816^ 
costs  of  allowed,  when,  1816. 
how  made  and  verified,  18161, 


by  executor  for  ^edovory  of  debt, 

nonsuit,  068. 
of  contract  of  sale,  limitation:  of  notion 

recover  money  paid,  806  47-$6. 
of  mechanics'  lien  by  contractor,  1717* 

as  to  what  constitutes,  1718  2, 

ABATBMBNT  AND   BSVITOR 
aetion 

for  price  pending,  786  4. 

in    name    of    the    original    party,    when, 

410. 
in  ejectment  does  not  abate  if  cause  sur- 
vives, 8046  52. 
may  be  continued  by  or  against  represent- 
atives, when,  410. 
ekall  net  abate 

by  death  or  other  disability,  4ia 
by  transfer  of  interest,  410. 
costs  on,  of  abtion,  1686  87. 
evidence  to  maintain  plea  in,  8881  2. 
failure  to  present  claim,  as,  1071  8,  1078  S. 
matter  of  should  be  first  proved,  3441  2. 
of  action,  does  not  ipso  facto  discharge  re- 
ceiver, 036  6. 
of  interest,   in   foreclosure  suit,  1886, 
of  nuisance  or  Waste,  1887-1846. 
plea  of,  In  practice,  1668  8. 
transferee  may  be  substituted  in.  When,  416L 

ABBRBVIATIOIV8 

oemmen   may   be   used   In  written   proceed- 
ings, 180. 
as  to,  generally,  see  analysis  of  160  parfl.t 
180. 

ABSCOA^piKO  DBBTOR 

arrest  of.  770  8. 

ABSBNCB 

evidence  of,  motion  to  postpone  trial,  001« 
as  to,  generally,  see  analysis  of  10  pars., 
002. 
for  seven  years,  presumption  of  death  arises 

from.  8806  121. 
front  slate 
efCect  of  on  running  of  stetute  of  limita- 
tions, 4M  1. 
of  executor,  1881. 

of  witness,   deposition   taken,  when.     Bee 
tit.  Deposition. 
Jury  trial  waived  by,  1018b 
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ABSTRACT  ^UBSTIOIf 

appeal  dismissed,  X40S  12. 

ACCIDBNT.     See  tit  New  TrlaL 

as  ground  for  new  trial,  107S. 

ACCOMPLICB.     See  tits.  BSrldMieei  TemUm^mn 

jury  exdualTe  judges  ot  credibility  of,  9518 

165. 
testimony    of   to   be   viewed   with   distrust* 

2801. 

ACCOUNT 

a  further  may  be  ordered,  when,  68i, 
action  for,  of  issues,  rents,  and  profits,  lini* 

itation  of,  816  1,  8. 
action  on,  as  to  pleadings  in,  MS  5 -14. 
after  authority  revoked,  2MI6. 
allowance   of,    of   Joint   guardians.     See   tit. 

Gnardiaas. 
assignment  of,   payment   conditional   on  re*. 

covery,  S48  2,   8. 
"audited   and   approved"   or   ''certified   to  be 

correct,"  effect  of,  fi78  2. 
by  special  administrator  to  be  rendered*  ISI^ 
copy  may  be  demanded,  9f% 
ceurt  may  order 

administrator  to,  ai89. 
further,  when,  66S. 
exceptions  to,  no  right  of  new  trial.  1177  8* 
executors'    and    administrators',    1878,    HOW, 

2109,  2120,  2121,  2189,  2191. 
failure  to  object  to  admits  Items,  2078  If. 
general  or  defective,  further  may  be  ordered* 

662. 
how  proved.  2276. 
how  stated  in  pleading,  681, 
as  to.  generally,  see  analysis  of  40  para^ 

668. 
in  Justice's  court,  1889. 
Interlocutory    Judgment    ordering,    time    la 

which  to  appeal,  1418k 
items  of  need  not  be  set  out  in  oomplalnt; 

668  187. 
Judge  may  receive  at  ohambers,  119. 
limitation   of  action  on,  804  19,   20,  821«  Sli 

89-44. 
as  to,  generally,  see  analysis  of  48  .paic*» 
821« 
need  not  be  proved  before  Items  examined* 

2846   2. 
objections  to  of  executor,  etc*  who  mor  file^ 

2092. 
as  to,  generally,  see  analysis  of  IS  pars.* 

2092. 
«f  cxecator  and  admlalstrater 

petition  for  citation  for,  209;i« 
of  receiver,  allowance  of,  966  2. 
of    sale    of    decedent's    property^      See    ttt. 

Accomit  of  Sale. 
oral  statement  of,  840  61-64. 
persons    intrusted    with    estato   of   dooodont 

may  be  cited  to, 
pleadlag 

how  to  be  stated  in, 
as  to.  generally,  see  analysio  of  4#  fars.* 
668. 
in  Justices'  court,  1889. 
statute  of  limitations  in  action  on,  SIS  46. 
proof     of     contemporary     original     entries, 
2846   2. 


roference  of,  1042.  • 

as  to,  generally,  see  analysis  of  14  parsi* 

1048. 
on  Judgment  by  default,  980. 

as  to,  generally,  see  analysis  of  46  para.* 
961« 
right  of  assignment  of,  861  40. 
sale    of   decedent's    property,    return    to    be 

made  of,  2027. 
settlement  of,  distribution  distinct  from,  1146 

29. 
speolal  administrator  to  render,  187C 
summary  of,  admissible  as  evidence,   when* 


surviving    partner.      See    tits.    Partaersfcipt 
Survl-rlBS  Partaev. 

to  render  an*  lOSO, 

te  be  readered 

by  persons  intrusted  with  estate,  1906. 
by  surviving  partner,  1060. 
trial  by  Jury  inappropriate  to  settlement  ot 

1177   2. 
trustee,  of,  settlement  of  after  distribution* 
1168. 

ACOOUlfT  OUBRl&NT 

cause  of  action  on  accrues  on  date  of  last 
item.  216  61. 

ACCOUNT  OV*  SAIiB.     See  tits.  Sale  of  Prop- 
erty of  Dece^eatf  Sale  Off  Real  Bstate. 

of  decedent's  property,  2027. 
when   sold  by  administrator  without  order* 
2019  8. 

ACCOUNT  STATBSD 

payment  in  gold  coin,  1126  126. 
seml-aanual  returns  of  public  administrator 
not,  2189  4. 

ACCOUNTENO 

action  for,  of  rents  pending  redemption,  1194* 
aetlon  oa  bead  of 

deceased   administrator  for,  407   2,   S. 
deceased  guardian  for,  407  4. 
of  executor  and  administrator.     See  tit.  Six* 

ecuior  aad  AdmlalstratoV. 
of    minor.      See    tits.    Gvardiaa    of    Bftaivi 
Gaardlaa     of    Insaae    aad    laoeatpetcat 


of  public  administrator,  2189. 
semi-annual  returns  of,  not  account  stated* 

8189  4. 
yearly  account  to  be  rendered*  1189  6. 
rPf  receiver.     See  tit.  Reeelver. 
person  intrusted  with  estate  may  bo  cited 

for,  1906. 
referee  to  take  and  state,  1041, 

AOCRSSTION  

quantity  expressed  will  not  exclude,  1689  IH. 

▲CCRUISD    RIGHT 

not  affected  by  code,  8» 

▲CCUBACT 

of  witness,  may  be  tested  on  oroas-oxamlna* 
Uon*  1466   88. 

ACCUSATION.     See  tit.  Attaraeys. 
answer  to  be  forthwith,  when* 
appearance  to  answer,  106. 
citation  to  answer,  when* 
demurrer  to,  106. 
.Iiow  answered,  106. 
Judgment  on,  206. 
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ACCUSATION  (Contln««4). 
reference   of,   906. 
trial   ot  90«. 
yeriflcation.  of,  90B. 

ACKNOHITLSIDOMBNT 

certificate  of  prima  facie  evidence, 
certificate  of  redemption,  of,  1191* 
court  commissioner,  power  of  to   take,  inr. 
debt,  of,  so  as  to  remove  bar  of  statut*  of 
limitations,  SM. 
AS  to.  generally,  see  analysis  of  74  pars.. 


Interrupts  runninir  of  statute  of  llmltationt, 

when,  278  8. 
Judges  who  may  take,  138. 
justice  of  peace  may  take,  118. 
Justice  of  supreme  court  may  take,  118* 
police  Judge  may  take,  128. 
satisfaction  of,  of  Judgment,  IIM. 
aufflciency  of  to  take  out  of  statute  of  limi- 
tations,  278   8-16. 
t>y  one  of  Joint  obligors,  MO  67,  68. 
express  or  implied,  S8T  17,  18. 
form    of    acknowledgment    not    material, 

887   19. 
letter  signed  by  debtor  asking  for  state- 
ment, 888  22-26. 
limitation  of  action. on,  880  49-51. 
madiO  to  indorsee  of  note,  88T  11-16. 
need  not  be  in  express  words,  887  20,  21. 
oral  agreement  not  sufficient,  888  88. 
promissory    note    executed    under    mutual 

mistake,  888   27-29. 
release  from  mortgage,  888  80. 
signature    by    debtor   necessary   to    revlTO 

debt,  888  84-38. 
sufficiency  of  writing,  888  89-47. 
tiTOCud  wh^n  m«,de  need  not  appear,  880  48. 
to  take  written  instrument  out  of  statute^ 
278  11-16. 
superior  Judge  may  take,  128, 
void,  presumed  to  be  where  mortgagee  tho 

notary,  8885   111,   112. 
what  private  writings  may  be,  S848. 

ACKNOWLBDOMBNT  OF  SBRVICB.     See  tlta. 
Attorney  limd  dlenti  Service  of  8«iaaiOBfl. 

AC41UIBSC1BNCB 

rents  and  profits  not  recoverable  whore  pos- 
session by.  286  158. 

ACT.     See  tit  Code  of  ClvO  Procedvreb 

ACT  OF  GOD.     See  tit.  N^gllgenee. 

loss  of  property  by,  786  24. 
ACTION.      See    tit.     CosfessloM    of    Jadgment 
wtthovt   Aetlon. 
abatement  of.     See  tit.  Abateneat  of  Aettoa. 

death,    disability,    or    transfer    does    not 
work,  when,  410. 
as    to,    generally,    seo    analysis    of    120 
pars.,  410. 
after  Judgment  against  ona  of  oovorml  4o- 

fendants,    866. 
■arainst 

administrator,  costs  In,  ICMT. 
ball  on  artrest,  when,  780. 
counties,  where  tried,  464. 
defaulting  witness,  damages  for,  2412L 
executors  and  administrators,  for  waato  or 
trespass  of  decedent,  2060* 


husband  and  wife,  wife  may  dafend  alone, 

when,   871« 
Joint  debtors,  1004. 
persons     severally    liable    on    promissory 

notes,   etc.,  406. 
receiver.     See  tit  ReedTcr. 
.  steamers,     vessels,     and     boats.       See     tit 
Aetloas   agalmst   8t— eTs»   Vaasela»   mmd 

Beats. 
as  to,  1846. 
two  or  more  defendants,  828. 
alienation  of  realty,  not  to  prejudice,  1278. 
amended  complaint  setting  out  new  cause  of 

action,  826  9. 
another,  pending  ground  for-  demurrer,  667. 
appeal,  deemed  pending  during,  1867. 
as  to  what  Is,  generally,  see  analysis  of  28 

pars.,  22. 
assignee  cannot  maintain,  when,  886  168-170. 
boats,    steamers,   and    vessels,    acralnst      See 
tit.    Aetteas    agalast    Steamera,   Vesselsi 
aad  Boats. 
lie  for  what   1846. 
bonds  In,  not  required  of  state,  IBTl* 
by  adailaistrator 

as  provided  for  by  code, 
for  trespass,  2040. 
by  an  assignee,  847. 
by  execator 

as   provided   In  code, 
for   trespass,  2040. 
by  fatber 

for  death  of  child,  870. 
for   injury  to   child,  870. 
for  seduction  of.  daughter, 
by  gaardlaa 

for  death  of  ward,  879. 
for  Injury  to  ward,  870. 
for  seduction  of  ward,  870. 
by  Biother 

for  death  of  child,  879. 
for  injury  to  child,  878. 
for  seduction  of  daughter,  when,  878. 
by   representatives,   for  death   of  person  by 

wrongful   act,  880. 
by  societies.     See  tit.  Actioa  by  8aeieties. 
by  state,  or  officer  thereof,  687. 
by  sureties,  1860. 

as  to,  generally,  see  analysis  of  17  pars., 
1560. 

by     tenants     In     common.     Joint,     and     co- 
parceners, 401. 
by  the   people,   subject   to  same   limitations 

as  by  private  persons,  828. 
by  usurper  of  office,  1818. 
by  whom  prosecuted,  28. 
certain    must    be    transferred    to    superior 

court,    1862. 
ehaage  of 

limitation  on  right  to,  186& 
place  of  trial  ot  478-484. 
oivil  actions.     See  tit  Olvtl  A  iiliaaa, 
arise,   how,  26. 
by  whom  prosecuted,  28. 
definition   of,   22. 
olerk.      See    tits.    Clerk    of    Coarty    Ooaaty 
Clerk, 
must  keep  register  of  all,  1562, 
to    take    testimony    on    the    trial,    when, 
1562. 
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ACTION  (Continued). 

commencement   of.     See   tit. 
of  CiTll  Action. 
as  to,  Sio. 

by  filing  complaint,  488. 
when    is    commenced    within    meaning    of 
statute  of  limitations.     Bee  tit.  Statute 
of  lilultatioBs. 
amended     complaint     settin^r     out     n«w 

cause  of  action,  S28  9,  10. 
as  to,  ffdne rally.  897. 
issuance  of  summons  not  necessary,  887 

6-7. 
when  complaint  filed.  887  8-4. 
complaint  in,  contains  what,  1788. 
compromising  action  by  attorney,  188  S87-294 
concerning   mining   claims   governed  by  lex 

loci,   1278. 
continued,  costto  may  be  Imposed  as  condition 

of,   1547. 
consolidation  of.     See  Ut.     Conaotldartloa  of 
Actions. 
as  to.  generally,  1697. 
countereffRftn   not  bar  at  commencement  of 

*  action,  888   11. 
costs 

allowed  when,  as  of  coarse,  9098. 
by  or  against  an  administrator,  1II47* 
when   discretionary  with  court,   1648. 
criminal  actions,  98. 

Penal  Code  defines  and  provides  for  prose- 
cution of.  98. 
defaulting    witness,    against,    for    damageSp 
9419. 

defendant's  Costs  must  be  allowed  in  certain, 

1549. 
definition    of,   92,   1668   11. 
deposit  in  court.    See  tit.  Devo«lt  In  COttlt. 

deposition  in,  When  witness  resident  of  state. 


determine  adverse  claims  to,  1580. 
disability  must  exlat  when  right  of  aocmed« 


division  ot  94. 

effect  of  order  changing  place  of,  1889. 


as  to  persons  under  disabilities, 
where  defendant  is  out  of  state, 
executor  or  administrator  may  bring  without 
Joining  beneficiaries,  857. 
as  to,  generally,  see  analysis  of  lit  pars., 
857,  86& 
existing  cause  of,  not  affected.  841« 
extension  of  time  in  general,  1889. 
facts  not  in  Issue,  how  tried,  910w 
for  balance  of  mutual  accounts,  890. 
for  damages  against  non-attending  witnesa. 

See  tit.  'Witness. 
for   delivery   of  personal   property.     See   tit. 

Claim    mnd   Dell-^eir* 
for  determination  of  title.    See  tit.  Aetton  te 
dolot  THle. 
costs   in,    1542  3. 
for  condemnatioA  of  land.     See  tit*  BSsslnoat 
Domain. 
as   to,   1789. 

complaint  must  state  what,  1768. 
for    conversion    of    estate   by    administrator, 

9040. 
for  death  or  injury,  who  may  bring,  870, 


for  libel  and  slander, 

for  nuisance,  1987. 

for  official  acts  against  sheriff, 

for  partition  of  real  property, 

for   recovery   of  property,   against   admials- 

trators  or  executors,  9088. 
for  relief,  when  to  be  commenced*  815. 
for  seduction.    See  tit.  8odnett«a. 

by  father,  878. 

by  guardian,  870. 

by  mother,  878. 

by  unmarried  female,  878. 
for   separate   liens.   Joined,   when   and   how, 

1714. 
for  trespass,   1946. 
for    usurpation    of    olfico    or    franchise,    for 

damages,  1844. 


to, 

of  eistate  by  administrator,  9040. 
form  ot 
for   foreclosure.     Boo    tit. 


of 


as  to,  1918. 
one  only,  907. 


must  bring  for  recoyery  of  ward's  prop- 
erty, 9918. 
power  respecting,  9918. 

as  to,  generally,  see  analysis  of  44  pars., 
2218. 
how  commenced.     See  tit.  Comnfteneontent  of 

Civil   Actions. 
in  assumpsit.     See  tit.  Assvntpstt. 

pleading  at  common  law,  651  26,  27. 
in    Justices'    courts.      See    ^Instlees' 
this  title, 
how  commenced,  88. 
In  particular  cases.     See  tit.  Aettoaui  ia 

ticnlar  Cases. 
Inelvdes 

a  special  proceeding,  841. 
what  generally,  228  2-18. 
interpleader  in.    See  tit.  Interpleader. 
as  to.  generally,  see  analysis  of  19S  pan.. 

410. 
w1»en  and  how  maintained,  410b 
intervention  in.     See  tit.  Intorvcncr. 
as  to,  generally,  see  analysis  of  199  pars., 

481. 
how  made,  481. 
when  takes  place,  481. 
Joinder,   causes   of  that  may  be,  880. 

as  to,  generally,  see  analysis  of  78  pars.. 
681. 
Judicial  remedy,  for,  29. 

Justices'  courts,  in.     S^e  tit  Jvstlcca'  Court. 
after  change  of  place  of,  proceedings  in. 

1882. 
ai^inst  defendant  on  demvrrer.  Judgment 

1884. 
by  attachment,  1889,  1988. 
civil,   to  be  brought  in  defendant's   town- 
ship,   1860. 
claim  and  delivery,  how  enforoed  in.  1388. 
for  arrest  of  defendant  In  civil.  1880^  1881. 
manner  of  commencing.  18B8-1874. 
^Ia6e  of  trial  of.  1380-1888. 
't>leadings  In.  1874*1870. 
provisions   of  code   applicable  to,   1408. 
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▲CnON  (COtttlBiiad). 
justices'  courts.  In. 

whsn  to  be  brought  •Isewhen,  IMtw 

where  defendant  tails  to  appear,  Judsmtat^ 
1884. 

who  may  appear,  1M7. 
kinds  ot,  94. 

limitation  of.    See  tits.  LlmltetlMi  of  Amtliomt 
Statate  of  UmltattoMs. 

as  to,  generally,  31<MI41« 

agrainst  directors,  etc,  of  oorporatloa*  01* 

how  affected,  10. 

on  eruardian'8  bond,  22BS. 

on  the  right  to  change,  tMX 
lis  pendens.    See  tit.  Um  Peadens* 

as  to  filing,  S04* 

In  general,  see  analysis  of  SI  pars.,  BM» 
local 

as  to  what  are,  451« 

In  general,  see  analysis  of  177  pars.,  4S1. 
may  be   comqaenced   on   undertaking,   wheB* 


fts  to,  gensrally,  soo  aaalysla  of  t4  pars. 


psrsonsi,  may  be  had  for  Uon  of  laborv  1717. 


may  be  dismissed,  or  nonsuit  entered,  when* 


may    be    postponed,    for    determination    of 

claims,   1807. 
may  be  tried  in  any  county,  unless  defendant 

demands   trial   In   proper,  471. 
merger  of  civil  and  criminal,  96. 
misjoinder  of,  demurrer  for,  847,  6S8. 
not  aifeoted  by  code,  8. 

as  to»  generally,  see  analysis  of  24  pars.,  8L 
not   to   abate   by   death,   marriage,   or  other 
disability,  when,  410. 
as  to.  generally,  see  analysis  of  126  pars., 
410. 
not  to  be  prejudiced  by  alienation,  ISTS. 
notice  of  pendency   of  action   affecting  real 
property.     See  tit.  Lis  Pendens. 
as  to,  CMM. 

in  general,  see  analysis  of  81  pars.,  004. 
of  lienholder,  for  foreclosure,  1704. 
on  administrator's  bond,  may  be  brought  by 

co-administrators,  9054. 
on  contract  partly  for  the  benefit  of  another, 

842  54. 
on   failure  of  verdict  or  discharge  of  Jury, 

may  be  retried,  1006. 
on  final  Judgrment,  will  not  lie,  when,  05S  14. 
on  guardian's  bond,  92B2. 
on    preferred    claims    for    wag^s,    limitation 

of.    1791. 
on  submission   to  arbitration,  revoked,  ISOl. 
on  undertakings,  SNM. 
on  written  instrument,  440. 
only  one  form  of,  907. 
order  for  trial,  how  made,  910. 
papers   In 

defective  as  to  title,  valid,  when,  tSBS, 
to  be  transferred  on  transfer  of,  498. 
particular  actions.     See  the  parttcnlar  tltloo. 
parties  to.     See  tit.  Portteii  to  Aetloms. 
how  designated,  910. 
other,   court  may  order,  when.  446. 

as  to.  generally,  see  analysis  of  68  pars., 
447. 
pending 
as  to,  804. 

how  affected  by  code,  8. 
when  deemed  to  be,  1887. 


for  delivery  of,  789. 

afiUdavit  in,  809. 
place  ot    See  tit.  Plaeo  of  TMal* 

as  to,  451-4M. 

nay  be  changed  in  oortain  oases,  486i> 

of  certain,  481. 
proceedings  after  change  of  plaoo  of. 


where  Judgment  on  has  been  reversed,  889. 
where,  person   entitled  dies  before  limita- 
tion expirss,  saOu 
where  stayed  by  injunction,  889, 
purchaser    at    sheriff's    sale,    after   svlotion, 

may.  bring,  1197. 
rsal  party  in  interest  to  prosecute,  849* 
as  to,  generally,  soo  analysis  of  79  pars.. 


veal  property,  to  reeovevy 

injuries  to,  481. 
where  brought,  481. 
receivers  have  power  to  bring  and  defend, 

when  and  how,  988. 
redemptioner  or  debtor  may  bring,  for  rents 

and  profits,  U94. 
register  of 
must  bo  kept  by  olork,  UHtt. 
what  to  be  entered  In,  1869. 
romedios  divided  Into  etvll  actions  and  special 

proceedlngrs,  99. 
right   to   bring,   defendant   not  deprived   of, 

1861  S. 
security  not  crimen,  nay  be  dismissed,   1884. 


when  necessary  in,  or  defense  rising  out 

of   it,   941. 
within  fiv.e  years,  when  necessary,  ^6,  241. 
an  element,  948,  22-60. 
sheriff,     against.       See     tit.     Aetioa     againet 

SlierUI. 
ships,     against.       See    tit     Aetloms    airalmet 

Steaners,  Vessels,  and  Boats. 
special  proceedings  included  under,  in  statute 

of  limitations.  841. 
state,  against,  authorised,  when,  1809-1811. 
statute  of  limitations  bars,  when,  084  29.  30. 
submitting    controversy    without.      See    tit. 
Submlttlnir   Controversy  withosrt  Action. 
suborning  witnesses,  not  a  cause  of,  811  135 
successive,  on  same  contract,  1867. 
supplemental  complaint  bringing  in  new  par- 
ties, limitation,  888  12.  18. 
surety,  by,  i860. 

survival  of,   statute  of  limitations.     See  tit. 
Statute  of  Limitations, 
as  to,  880,  839. 
title  of,  to  be  named  in  complaint,  848. 
to  be  in  name  of  party  In  interest,  849. 
to  be  tried 

where  cause  of  arose,  469. 
where  parties  reside,  464. 
where  subject,  or  some  portion  of,  is  situ- 
ate, 481. 
to    determine    "adverse    claim"    by    sureties. 
1860. 
as  to.   generally,  see  analysis  of  17  pars.. 
1866. 
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ACTION  (Continued), 
to  determine  confllctlnsr  claims  to  real  prop- 
erty.   See  tit.  Action  to  (|,«1««  Title. 

an  action  may  be  brought,  when,  UM, 

as  to.   generally,  see  analysU  of  186  pars., 
1247. 
to  foreclose  morterage,  UlS. 
to  postpone,  for  absence  of  testimony.  Ml. 
to  QUlet  title.    See  tit.  AeHom  toi  Oslet  THU, 

as  to,  >41  4,  6,  1M4I. 
to  recoTer 

estate  sold  by  gniardlan,  UM* 

real  property,  6B6»  126^ 

possession,   941    6. 

property    fraudulently    disposed    Of.    etc* 
20SS. 
to  redeem  mortgage,  except,  when,  SM. 
to   release  attachment,  bafore  whom  takan, 

•11. 
to  what  court  transferred,  ltt& 
transfer  of.     See  tit.  Plaee  of  TMaE 

as  to,  96f  47»-4M. 

in  superior  court,  8t» 
traasltory 

as  to,  464. 

generally,  see  analyaia  of  9%  pars.,  468, 


may   bring   without   joining   banaflolarie6, 
897. 
as  to,  genarally,  see  analysis  of  IIS  pars.. 


of  an   express   trust  may  be   malntalaad* 
S61   88-48. 
vessels,    against.      See    tit.    Actions 

Steamers,  Tessel%  and  Boats, 
what  are  to  be  coawHioni 
five  years,  97S. 
four  years,  976. 
three  years, 
two  years, 
one  year,  S19. 
six  months,  818b 
what  causes  of,  may  be  joined, 
what  executors  are  not  parties  to, 
when  abates,  and  when  not,  416. 
when   actions   by   people   or   grantat,  to  b6 

brought  In  five  years, 
^rhen  cannot  bo  brongkt 
by  grantee  from  state, 
by  the  people, 
when  commenced, 
as  to,  generally,  see  analysis  of  IS  pars., 
837. 
when  costs  in  may  be  severed,  1648^ 
when  county  Is  party  to,  costs,  IBBB. 
when  court  may  postpone,  1886. 
when   deemed  pending,   1697. 
as  to,  generally,  see  analysis  of  84  pars., 
1SS7. 
when  executors  may  compound,  9664. 
when    married    woman    is    party,     by    and 

against,  864. 
when  may  be  dismissed,  or  nonsuit  entered, 

968. 
when  not   to  abate  by  death  or  other  dis- 
ability, 416. 
when  several 

are  united,  costs  of  one  allowed  only,  1649. 
may   be  consolidated,  1567. 
when  state  Is  party  to,  costs,  1664. 


Who  may  bring,  for  seduetion,  976»  8781 

ACTIONS,  BOOKS,  BTO. 

transfer  of,  66. 

ACTIONS  AGAINST  SHBRITF.     See  tit.  AetlOB. 
as  to,  generally,  see  analysis  of  9  pars^  1668. 
burden  of  proof  on;  1668  7. 
character  of  notice  reaulred  on,  1668  8. 
'construction    of    provision    for,    and    several 

judgment    against   sureties,   1868  4. 
.•vidence,  pleadings  in,  burden  of  proof  on, 

1668  7. 
equitable    action    by    sureties    to    set    aside 

judgement,  1668  5. 
for  official  Adta,  1668. 
judgrment  Conclusive,  1668. 
nature     of    proceedings     and     jurisdictional 

amount,  1668  6. 
pleading,  evidence,  burden  of  proof,  1668  7. 
strict    compliance    with    terms    of   statutory 

answer,  1668  9. 

ACTIONJB     AGAINST     STBAKBIR9,     VmSBSIiS, 
AND  BOATS.     See  tit.  Action. 
accrual  of  action,  1847  8. 
actions    may    be    brought    directly    against 
vessels,  1864. 
parties  defendant,  1864  1,  2. 
plaintiff,  husband  and  wife  as,  1804  8. 
appeal,  undertaking  on,  1867  6. 
as  to,  generally,  see  analysis  of  64  pars.,  ISML 
attachment 

as  to  right  to,  1886. 
clerk  must  issue  the  writ  of,  1866b 
discharge  on  undertaking,  1866. 
may  be  discharged  on  motion  after  appear- 
ance,  1866. 
owner,   master,  etc.,  may  appear  and  de- 
fend such  vessel,  1866. 
plaintiff  may  have,  1866. 
when  not  discharged  vessel  may  be  sold  at 
public  auction,  1867. 
application  of  proceeds,  1887. 
writ  of 

must  be  directed  to  sheriff,  1866. 
must  be  executed  without  delay,  1868i 
complaint,  verification   of,   1886. 
>  oonstitutlonallty  of  statute^  1847  4,  i. 
demand  for  causes  of  action  constitute  liens 

upon,  1846. 
discharge  of  attachment  on  undertaking,  1856. 
election  of  remedy,  1847  6,  7.       * 
evidence,  admission  of  master  of  vessel,  1847 

8,  9. 
findings  concerning  undertaking.  1897  1. 
for  injuries  committed  to  person  or  property 

in  this  state,  1846. 
for   non-performance   or   malperformance  of 

any  contract,  1846. 
for  services   rendered  on   board   at   reauest, 

1846. 
for  supplies  furnished  in  this  state,  1846. 
for  wharfage  or  anchorage  in  this  state,  1846. 
for  work  done  or  materials  furnished  in  this 

state,  1846. 
Jvdgmcnt 

against  owner  and  sale  of  vessel,  1867  2. 
of  nonsuit  on  ground  of  variance,  1867  3. 
jurisdiction,  1847  10-88. 
liability 

for  acts  of  agents,  1881  84. 
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ACTIONS   AGAINST   STBAMERa    BTC    (Con- 
tinued). 
UmhUitj 

on  contract  and  tort  both,  ISSl  S5-S8. 

on  contracts  for  passairo  partly  on  aaoth«r 

vesael,  USl  S9. 
on  maritime  contraota.     Seo  tit.  MaMUUmm 
Goatmcta. 
as  to,  laSS  56-60. 
owner  liable,  when,  IBBl  40-50. 
lien  on  vessel,  184«y  1S8S  51-56. 
mariners   and   others   may  assert   claim  for 
waeres  notwithstandinflT  prior  attachment, 
1S97. 
master's  possession,  effect  of  execution  aala 

on,  1S67  4. 
nature  and  offloa  of  remedy  provided, 

61-68. 
nonsuit  for  variance,  ISIRT  6. 
plaintiff  may  have  vessel,  etc.,  attached, 
practice  In,  1854  64. 
proof  of  claims  of  mariners  and  others, 
sale  of  vessel  on  attachment,  when,  1S67. 

application  of  proceeds,  1S67. 
sheriff's  notice  of  sale  to  contain  what, 
summons,  service  on  master,  etc.,  1S5B. 
undertaking  on  attachment  of  vessel, 

ACTIONS  BT  SURBTDDS.     Soo  tit.  Aetll 
as  to,  1861  18-17. 

compelling  creditor  to  sue,  1861  18. 
entire  amount  determined,  1661  14. 
failure   of  creditor   to   sue  when   requested, 

1^1  15,  16. 
subrogation    of   surety   on   bond    to    releasa 

attachment,  1869  17. 

ACTIONS    IN   PARTICinJUft   OASBS.      See    tit. 
Action. 

against   steamers,    vessels,    and   boats. 

tit    Actions    against    9ti 

and  Boats. 
as  to,  1946,  1884. 

for  foreclosure  of  mortgage,  fifiT96«798, 
for  nuisance,  waste,  and  wilful  trespass  in 
certain  cases,  on  real  property,  fifi  781-786. 
for  partition  of  real  property,  88783-861, 
for    usurpation    of    an    office    or    franchise, 

88869-810. 
to  determine  conflicting  claims  to  real  prop- 
erty   and    other    provisions    relating    to 
actions  concerning  real  property,  88  788- 
761. 

ACTIONS  TO  HVTSn  TITLB.     See  tit  Actlen, 

,   administrator  may  maintain,  1660  65. 
as  to,   generally,  see   analysis  of  186   pars., 

1947. 
attorney- general   may  bring  for  state,   1966 

119-121. 
bringing  of  not  waiver  of  statute  of  limita- 
tions,   as    to    foreclosure    of    mortgage, 
1668  6.  6. 
by  widow  to  homestead,  1617  108. 
complaint  in,  1966  124-180. 
costs,  plaintiff  cannot  recover,  when,  1966. 
as   to.    generally,   see   analysis   of   8  par6.» 
.   1966. 
counterclaim  In,  618  89. 
cross-complaint  In,  689  98. 
determination  of,  unknown  owner.  19T6. 
commencement  of  action,  verified  complaint 
and  contents  of,   1976. 


Botioo  Of  pendoBoy  of  action.    See  tit  Us 


when  to  be  filed  and  what  to  contain, 
1977. 
notice  of  pendency  of  action,  when  to  bs 
filed  and  contents,  of,  1977. 
dovlseo  may  claim  title,  1666  66. 
disclaimer  and  cross-complaint,  costs,  1848  20. 
fraud  on  part  of  plaintiff  cannot  be  set  up, 

whan,  966  187. 
grantee  of  dsviseo  may  maintain,  1666  67. 
heirs  may  maintain,  1666  68. 
In  gonoral,  1948  1-98. 

Indgnent  In 

as  to,  1978. 

In  case  of  mineral  lands,  1986  12-16. 

in  case  of  mining  claims,  1981  16-86. 

In  general,  see  analysis  of  70  pars.,  I97a 

for  part  of  property,  costs,  1641  27. 

lions  of,  1976  1-11. 

shall  have  effect  of  judgment  in  rem,  ex- 
cept,' 1978. 

to  bo  in  accordance  with  evidence,  1978. 
jury  trial  on,  1946,  1964  171-186. 
may  be  brought,  when,  1946, 
mortgage  must  not  be  deemed  a  conveyance 
whatever  its  terms  may  be,  1966. 

as  to.  generally,  see  analysis  of  87  pars.. 


BMtico  to  nnknown  o^ 

affidavit  of  service,  contents  of,  1977, 
how  served,  1977. 

mailing  copy  of  the  summons,  etc.,  to  non-  | 
resident   defendant,    1977.  | 

resident    defendants    to    be    served,    when, 

1977. 
service  on  non-residents,  order,  1977, 
snlcli  nnknofitt  persons  so  served 

concluded,  when,  1978. 

shall  have  same  rights,  etc,  1977. 


how  served, 

may  be  made  to  allow  party  to  survey  and 

measure  land  in  dispute,  1968, 
what  to  contain,  1966. 

parties 

defendant  1988  94-108. 
plaintiff,   1966  109-161. 
plaintilTs  title  terminating  during  suit  what 

he    may    recover    and    how   verdict    and 

judgment  to  be,  1966. 
66  to,   generally,   see  analysis  of  9  pars.. 


proof  of  ssrvioo  before  hearing,  judgment 
197& 

recovery  on  cross-compIalnt  of  less  than 
amount  required  to  carry  costs,  1841  28. 

remedy  cumulative,  1978. 

right  to  jury  trial,  1946,  1964  171-186. 

time  of  commencement  limited  by  continuous 
adverse  possession,  1986  82. 

to  right  of  way,  costs  in,  1849  29. 

to  water- rights,  444  19. 

to  waters,  costs  discretionary,  1848  S. 

trial  on.  1868  162-170.  1988  87-70. 

trust  title  in  will  not  sustain  action,  when, 
1987    88-86. 

unnecessary  Injury  done,  party  serving  to  be 
liable  therefor,  1966. 
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ACTIONS  TO  QUIST  TITLB  (Continued). 

user,  claim  to  riffht  ot,  an  adverse  claim  to 

real  estate,  U87  86»  87. 
validity  of  gift,  IMe. 
what  is  suflSlcient  answer  In  action  for,  M4 

279-288. 
when  court  may  grant  Injunction,  127B. 
when  plaintiff  cannot  recover  costs,  ISQC 
as  to,    generally,  see  analysis  of  8   pars.. 


when  value  of  Improvements  can  be  allowed 
as  a  set-off,  t2M* 
as  to,  generally,  see  analysis  of  X^  yars.* 


writ  of  possession  issued,  when,  U68  98. 

ACTS 

of  foreign  executive,  as  evidence,  tt2& 

of  municipal  corporation,  as  evidence, 

of  party,  when  evidence,  aS68» 
A.  D. 

defined,  IT. 
ACTUAL  OCCUPANCT.     See  tit.  OeewpsBey. 

ACTUAL  POS8B8SION*    See  tit.  Feveible  Biitry 
mud  Detalaer. 

meaning  of,  2a  S. 

AD  DAMBrUM  CLAU81D 

•  controls  jurisdiction  of  superior  court,  79  88. 

ADDITIONAL  TIMSS.     See  tit   Time. 

not  allowed  party  to  make  service,  IBM  8. 
not  allowed  where  party  not  entitled  to  B6« 
tice,  1626  4. 

ADJOINING     PROPRIBTORS.       See     tit     PM- 
prietors. 

ADJOURNMBSNT 

amendment  in  justice's  court  on,  U77* 
construed    as    recess    and   does   not  prersnt 

court  sitting,  70.  ^ 

contempt  proceed ings»  in,  17S7* 
contesting  county  election,  in,  imX 
continuance.     See  tit.  Costlsvascc. 
effect  of,  to  non-judicial  day,  IVk,  in. 
final,  for  the  term,  discharges  the  jury, 
from  day  to  day,  118. 
guardians  have  power  to,  17f0L 
holidays,   on,   118. 
in  ease  of,  by  consent,  testimony  to  bo 

by  deposition, 
in  election  contests, 
in  justice's  court 
Ivdge 

absence  of,  118. 

failure  of  to  attend,  sheriff  to  adjourn  to 
what  time,  118. 
may  be,  while  jury  is  aboont  18i8> 
sealed    verdict    1008. 
supreme  court  of,  8S» 
superior  court  of,  70, 
till  next  regular,  118. 
trial  in  police  court  tMtL 
while  jury  out  1008. 

sealed  verdict  1008, 
ADMINISTRATION.      See   tlta.   Bstetss   9i 

eedeatsi     E«zee«tors     amd 

etc.  I  Letters  Temtmmtmimrr  sad  of 

tratlon. 
heir  succeeds  without  before  probate  oourt 

1S89  5. 
judgment    or    order    respecting,    ooBoloslve, 


petition  for  letters  of  is  a  pleading,  544  2. 

ADinNISTRATOB,  See  tits.  Estates  at  De- 
cedents |  Bxeevtors  aad  AdilMlstratoge j 
Letters   Testameatary  and  of  AdwIalsCf- 

tlOB. 

account  of,  appeal  from  order  settling,  1470  8. 
aefloa  agaiast 
by  distributee  to  recover  from,  limitation, 

818  17. 
for  moneys  lost  by  deposit  In  bank  Chat 
failed,   980  124,   125. 
aetloii  by 

to  quiet  title,  1280  110-114. 
rns    parties    defendant      See    tit    Parties    te 
Action,  defeadaats. 
as  to,  generally,  804  106-118. 
as    parties    plaintifC      See    tit    Parttos    to 
ActloB,  plai^ttlTs. 
as  to,  generally,  868  87-105. 
as  to  right  of  appeal,  1410  8. 
bond  of,  action  on,  joinder  of  sureties,  40T  6. 
cannot  intervene,  when,  488  110. 
carrying  on  business  of  intestate,  77  84. 
loss  must  be  borne  by  adm^istrator,  77  88. 
profits   of  business   belong  to   the  estate^ 
77  85. 
costs  in  action  by  or  against,  IMT. 
contract   in  writing  to  convey  without  au- 
thority of  court,  282  42-46. 
limitation.  804  21. 
denial  by,  in  pleading,  217T  6. 
failure  to  appoint  stops  running  of  statute 

of  limitaUons,  210  116,  116. 
in  Interpleader,  427  124-141. 
laterreattoa  by 

When  allowed,  48ft  46. 
when  not  allowed,  488  110. 
liability    of    determined    by    deoree    settling 

account  2828  32,  88. 
may  sue  without  joining  cestui  <iue  trust  887. 
may  intervene,  when,  488  46. 
not  liable  for  value  of  use  and  occupation, 

HOB  8,  4. 
not    necessary    party    to    suit    to    foreclose 

mortgage   on  homestead,   1088  6. 
oaths  and  bonds  of.    See  tit  Oaths  aad  Beads 

of  SIxecators  aad  Adaalalstratora. 
•rder  appdatlag 
appeal,  1488  8. 

stayed  by  undertaking  on  appeal,  1488  16. 
order    settling    account    of    final    judgment 

064  26. 
party  to  aetioa 

as  defendant  804  106-118. 
as  plaintiff,  888  87-106. 
powers  and  duties  of.  etc,  2001 
right  to  possession,  1200  1^5. 
second  acting,  appointment  presumed,  2888  49. 
special  party  aggrieved  may  appeal,  1412  44. 
unaffected    as    to    certain    provisions    as   to 

presumptions,  2888   98. 
written   contract  of  sale  without  authority 
of  court  278  4. 
ADMINISTRATRIX.      See    tit    SSeKeeater    aad 


2821  8. 


deceased,   property   of   estate   in   successor, 

2880  62. 
entitled  to  crops  as  against  receiver,  when, 

•88  85. 
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ADMIRALTY.     See  tit.  Sblpplnir. 
Judgment   of   court    of.    of   foreign   country* 

conclusiveness  of, 
record  of  court  of. 


ADMISSION 

allegations  admitted,  669  26-48. 
application  for  as  attorney,  testimonials  re- 
quired of,  what,  16S. 
as  to  liability,  question  of  fact,  ttSl  4. 
attorney,  admission  to  practice,  164-16r. 
by  failure 

to  deny,  665  7-25. 
to  verify  answer,  6S7. 
certificate    of,    of    attorney,    when    granted, 

169i 
compromise,  offer  of,  ie  not,  WUfT, 
contract   set   out   in   answer,   when   deemed 

admitted,  642. 
evidence    admieelon    of,   denial    of   continn- 

ance,  Ml. 
exception  to  provlelons .  f or,  •4S. 
execution    of   instrument,    unless   denied   by 

plainti«;  642. 
failure  to  verify  answer  is,  when,  697« 
instructions  as  to,  667  49. 
motion  for  judgment  on  pleadings,  667  60. 
of  attorney  to  practice,  certificate  of,  164, 
of  genuineness  of  instrument  by  failure  to 

answer,  646,  641  4-14. 
of  one  party  cannot  bind  another,  2061  t* 
•f  aegflee 

as   to,  SSI  48-60. 
bow  made*  S26. 
of  testimony,  avoids  postponement, 
service  of  summons,  of,  826. 
written    instruments    in    complaint 

admitted,  wben,  646  64»»      • 

ADMISSIOBT    OF    SBRTIOB 

as  to,  SSI  48-60. 
.  by  attorney,  182  80-86. 

by  written  indorsement,  isn  6. 

ADMOlVmON.     See  tit   J«ry. 

of  court  to  Jury  on  separation,  1666, 

ADULTERY 

confession  of.  In  action  for  divorce^ 

ADVANCEMENT.     See  tit  Wllla. 
to  heir,  21S6. 

ADVERSE   CLAIM.     See  tit  AmUmmm 
Title. 

quieting  title,  1S47-12S4. 

to  personal  property,  how  determined,  1M6^ 

to  real  yiepeiO 

how  determined,  1246. 

Inclndes  use,  as  need,  2S66  18S. 

ADVERSE  PARTY 

as  to  who  is,  and  right  to  appeal,  142i  S-68. 

exceptions,  how  settled,  upon  notice  to,  1607« 

how  known  In  civil  actions,  216. 

in  appeal  to  superior  court,  1404  8-6. 

In  Intervcmtion.     See  tit  laterveaer* 

as  to,  generally,  4S1. 
may  file  counter  affidavit,  when,  16Sft 
•■  ayyeal 

as  to.  generaify,  1466. 

to  superior  court  1464  6-6. 
to  produce  writing,  -when,  ilS41« 
when   deemed   to  have  eitcepted  t6  verdict; 

ruling,  decision,  etc.,  16S1. 
who  is,  on  appeal,  1466. 


writings  in  possession  ofi  notice  to  be  given 
to,  2S41. 

ADVERSE   POSSESSION 

adjoining    proprietors    occupying    to    agreed 

line.   226   22. 
against  and   between,   wm  to,   generally,  220 

193-228. 
against  record  title,  1260  117. 
acts    of    ownership    sufficient    to    establish, 

262  6-11. 
actual 

occupancy,  244  6-81. 
possession,  means  what  2B8  8. 
beyond  statute  of  limitations,  1260  118. 
by   actual    occupation   under   claim   of   title. 


by  occupation  not  under  written  instrument. 


cause   of   action    must   be   raised   by   to   be 

available,  200  46. 
claim    of    title,    possession    must    be    under, 

200  46. 
Clandestine  entry  or  possession,  24S  18. 
color  of  title  Is  sufficient  280  47. 
commenced  or  interrupted  by  force  or  fraud, 

immaterial,  262  6. 
constructive    possession    and    color    of    title, 

2S0   31-68. 
continuous  possession  necessary,  220  49. 
coterminous  proprietors,  when  occupants  are, 

220  48. 
cotenant    possession    of    Is    adverse,    when, 

260  60-63. 
demurrer,  224  128,  188. 
descent  oast  right  to  possession  not  aitected 

by,  260. 
directing  verdict  In  issue,  221  64,  66. 
disabilities  excluded  from  time  to  commence 

actions,  2T2. 
does   not  run   against  general   government 

211  8. 
mmmmmmmt 

by,  285  140-147. 
creation  by,  281  66. 
entry,  242. 

essentials  of,  228  24,  86. 
evidence,  burden  of  proof,  ttl  67-71. 
tedinge  In,  281  78-84. 
five  elements.  244  8-128. 
hostile  occupancy,  246  22-60. 
hostility  to  particular  claim  sufficient  to  raise 

bar  of  statute,  246  81. 
Improvements  as  a  set-off,  1266. 
Inclosure,  as  to  euffldency  of,  288  18-28. 
Inelosnre  and  boundaries^  268. 
Infant,  as  against,  272. 
interruption  of  possession,  from  any  cause, 

defects,  282   86. 


klmda   of 

as  to,  248  76^1. 

possession.  282  87,  288  4-86. 

landlord  and  tenant     See  tit   Landlord 


presumption   regarding   tenant's   posses- 
sion, 268. 

relation  of.  as  affecting,  268. 
fanatic,  as  against,  272. 
Vezlcan  and  Spanish  grants,  288  88-102. 
mistake,  possession  by,  effect  of,  288  103. 104. 
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ADVERSE  POSSESSION   (Continued), 
must   be   continuous   and   uninterrupted, 

102-121. 
nature  of,  2S8  28. 

notice  of,  kinds  and  suf&ciency,  9SS  105,  106. 
occnpatlom 
deemed  possession  under  legal  title  unless 

adverse,   242. 
of  public  lands,  224  14. 
under  Judgment,  when  adverse.  2S2-M1. 
under   written    instrument,    when   adverse, 
252-261. 
of  public   lands,  248  72-74. 
of  pueblo  lands,  224  8,  9. 
of  tenants  In  common,  228  26-87. 
of  widow.     See  tit.  Homentead. 
overcomes    evidence    afforded    by    certifloate 

of  purchase,  when,  28S2  S-5. 
payment  of  taxes  assessed  against  property* 

262  122,  128. 
permission  destroys,  220  88, 
pleading  of,  283  109-122. 
pleading  section  not  necessary,  288  10,  11. 
possessio  pedis,  268  15. 
possession 

and  rights  growing  out  of,  210  80,  SI. 

held  under  legal  title,  220  89-44. 

is  essential,  268  14. 

not    under    instrument,    extends    how    fax* 


of  part,  whether  possession  of  whole, 

261. 
raises  presumption  of  title,  286  185,  186. 
under  vendor,  not  adverse,  286  184. 
when   presumed,   282. 
predecessor  barred,  effect  of,  288  187. 
"predecessor,"   grantor  disseising  not  m* 

139. 
prisoner,  against,  272. 
privity  of  succession  necessary,  tt6  149. 
proved  by  payment  of  taxes,  1288  88,  89. 
public  lands 
effect   on   certificate  of  purchase  or  looa- 

tion,  2882. 
possession  of  need  not  be  adverse,  S86  150. 
pueblo    lands,    alcalde   grant,    deaouncement* 

286    161-156. 
redemption  'of  mortgage,  82 i  826» 
relation  of  landlord  and  tenant,  as  aflCaoting; 


right  of  way,  effect  on,  tt6  161,  168. 

right    to    obstruct    street    not    aoQulrod   by, 

224    17. 
seizin.  226-242. 
state,   as   against,  »28"226. 
successive  occupancies,  as  to^  28T  166. 
taxes 

failure  to  pay,  effeot  of,  288  44. 
payment  of,  necessary  tOr  268. 
proof  of  payment  of,  287  178,  178. 
tlUe 

by    prescription.      See    tit.    TMle    by 
scitption. 
as  to.  see  analysis  of  828  pars,, 
perfected     by,    sustains    aetion    to    quiet 
tlUe,   286   146,    146. 
to  bar,  must  be  continuous,  220  32-87. 
trespass  by  railroad  corporation  In  entering, 

effect,  237  174. 
trust,  ezpresSf  repudiation  and  notice  neoee* 
sarj  to  create.  287  176-177. 


under  claim  of  title,  247  61-101. 

under  written  instrument  or  judgment, 

267. 
use  of.  as  to,  sufficient,  260  24-30. 
Van  Ness  ordinance,  under,  as  to,  228  178-188. 
water-rights,  as  to,  280  189-192. 
what   constitutes,   under   claim   of  title   not 

written,  268. 
what  Instmments 

in  writing  sufficient  in.  266  29-67. 

not  founded  on,  262* 

or  judgment,  under, 

▲DVBR8B  TTTLEJ 

conclusiveness  of  adjudication  of, 

ADVESRSE  USBR.     See  tit  Basements. 

easement  by,  260  92-101. 

AFFIDAVIT.     See  the  various  titles  in  which 

used, 
affirmations.    See  tit. 
amendment 

for  order  to  allow; 

of,  611  42. 
appeal,  part  of  record  on,  1104. 


for,  of  defendant,  774. 

in  justices'  court, 
on  motion  to  vacate,  or  reduction  of  ball, 
782. 
as  basis  for  commencing  proceedings  supple- 
mentary to  execution,  1206  8. 
88  to  facts  constituting  contempt,  1788  8-6. 
88  to  service  of  summons,  amendment,  2417  8. 
am  to  unknown   non-resident  party  in  par- 
tition. 


for  an, 

in  Justices'  court, 

for  discharge  of,  017. 
before  ¥vbom  may  be 

in  this  state,  2420. 

out  of  this  state, 
by  ball  In  justification,  781. 
by  decedent  that  deed  was  not  sham*  eta* 

2274  2. 
by  elector,  to  contest  election,  1618. 
by  non-resident  corporation,  or  state, 
by  redemptloner,  1108. 
by  sole  trader,  form  of. 


of  clerk.  If  taken  before  a  judge  of  a  court 

out  of  this  state,  3421* 
of  officer,  not  conclusive,  2417  9. 
change  of  Judges,  for,  on  ground  of  bias,  etc.. 


changing  place  of  trial  in  justices'   courts, 

for,   1861. 
claim   from   exemption   from  jury   duty,  of, 

144. 
clerical  mistake  in,  871  84. 
clerk  of  court  tp  certify  to  when  taken  be- 
fore judge  out  of  state.  842]« 
collateral  attack  on,  871  85. 
cqa»i»lalnt  cannot  aid,  868  4. 
contents  of 
allegation  of  facto  In,  868  8-88. 
alternative  allegation  in,  860  18. 
amendment   to,   question  whether  permis- 
sible, 871  81. 
as  to,  generally,  see  analysis  of  46  para. 
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AFFIDAVIT  (Contlnii«a>, 

00«t«Bt«   of 

in  lansuaire  of  statute,  M9  K 

psrtleiilsr  teeto 

affent'8  stateaMnt  of  affoncy  and  knowl- 

edg«,  99^  7. 
•Itomatlve  alleffation,  888  12,  870  %%^ 
mm  av&lnat  non-realdent,  8«8  8-10. 


express  or  implied,  888  11. 
for  direct  payment  of  money,  sufltoient* 
870   14. 
facts   out   of  which   indebtedness  arose, 

870  tZ. 
indebtedness  of  plaintiff  is  the  prinolpal 

element.  870  16-22. 
knowledge  of  affiant,  870  24. 
part  expressed,  part  implied,  880  IS. 
payment  not  secured,  870  26-28. 
particularity  not  required,  888  6. 
representative  capacity  of  plaintiff,  870  29, 

80. 
third  party's  ri^rht  cannot  bo  affeotod*  871 

88. 
what  to  contain,  888. 
continuance,  on  motion  for,  881* 
copy  of,  as  evidenoe,  MM. 
corporation,  affldavit  on  behalf  of,  bow  mado^ 


costs  of,  1648, 

cross-examination   of  afHant   not  pormittod, 

2417   10. 
decedent,  to  support  claims  acalnst  ootato  ol^ 

1008. 
defect  in  and  Irreffularltyt  880  01. 
defective  title  to,  validity,  186C 
defendant,  for  trial  in  proper  oounty,  of,  JTL 
definition  of,  871  88,  87,  8414. 
deposition  used  as,  8417  11. 
deputy  justices'  clerk,  authority  of  to  tak% 

88. 
description  of,  MM  t. 
disobedience    in    failure    to   olffn   whoa   ro« 

quired,  MIO  1. 
election  of  party  contootlnCt  181BL 


as,  8480. 

I         of  publication,  841ii 

as  to,   generally,  see  analyaio  of  •  panu 

I  8418. 

facts  constituting  eontompt,  1788. 
1     federal  officers  given  no  authority  by  pro« 
vision,  8421  6. 
filing  of.  where  to  be  made,  8480. 
for  appolntntemt  of  reeetrev 
'  requisites  of,  888  14,  15. 
for  mrrmmt 
of  judgment  debtor  on  oapplomentary  pro- 
ceeding, 1200. 
of  usurper  of  office,  1841. 
for  se^r  trial 

misconduct  of  jury,  1078^  107T  80*40. 
when  to  be  made,  106& 
.i     for  order 

allowing  amendment  to  ploadingo,  888. 
for   examination    of   prisoner   as  witaoM, 
8418. 
for  postponement  of  trial,  1888. 
for  probate  order,  requiring  surotlos  to  jus- 

tlfy,  1807. 
for  publication  of  summons  in  partition. 


by  pvblloattoa 

court  can  know  nothing  judicially  except 

from,  021  8. 
delay  renders  insuffioient,  610  86. 
diligence  Inferred  from  evidence  of  details, 

618  37-39. 
efforts  to  serve  to  be  set  forth  in,  618  40. 
facts   of  attachment   or  of  property  need 

.     not  be  shown  by.  610  41-48. 
false  nullifies  service,  610  44. 
following  decisions  sufficient,  618  86. 
ignorance    of    defendant's    residence    need 
not  be  shown  by,  618  46. 
-  language  or  substance  of  statute  in,  suffi- 
cient, 618  46. 
may  be  on  information  and  belief,  618  20. 
Bivst  aho^r 

condition  of  things  at  time  of  making, 
618  88-86. 
.  knowledge  of  afllant,  61ft  80, 

legal  evidence,  618  31. 
of  attorney,  sufficient,  618  27,  28. 
of  concealment,  prima  facie  eyideao%  618 

82. 
on   non- residence,  614.    i 
probatory    facts    alone    to    be    stated    in, 

680    47. 
residence  out  of  state  with  causo  of  action 
to  be  shown  by,  620  48. 
•  sufficiency  of,  620  49. 
for    subpoena    in    deposition,    defect    In    not 

ground  for  quashing,  8480  21. 
for  what  purpose  may  be  used,  2410. 
ao  to,  generally,  see  analysis  of  82  pars., 
2410. 
for  writ  of  attachment    See  tit  Attaohmont. 

in  justices'   court,   1882. 
fpr  writ  of  injunction,  810,  887. 
for  writ  of  review,  by  what  party, 
foreign 
country,  who  may  take  in,  2421. 
language,  written  in,  2417  7. 
formal  requisites  of,  2417  12-16. 
funotua  officio,  when,  2417  16. 
guardian's  account  and  inventory,  to. 
Identity,  affidavits  admissible  to  prove,  1864. 
imprisoned    witness,    for   order   to    examine, 

2418. 
In  claim   and  d^ivery.     See   tit   Claim  and 
Delivery. 
when  and  where  to  be  filed,  .808. 
In  foreign  country,  before  whom  taken,  2421. 
In  injunction.    Bee  tit  lajanetloa. 
for  vacating  or  modifying,  847. 
In  interpleader,  428  88-92. 
In    justice's    court    necessary    for    order    of 

arrest,  1880. 
in  objection  to  referee,  may  be  read,  1046. 
in  opposition  to  discharge  of  attachment  017. 
la  order  of  arreet 

oopy  to  be  delivered  to  defendant  778» 
insufficient  order  invalid,  776  21. 
must  disclose  circumstances.  776  18. 
necessary   to   confer  jurisdiction   to   issue 

order,  776  18. 
objection  to  sufficiency  of,  776  22. 
.  reference  In  to  complaint  or  other  paper, 

insufficient  770  26. 
specific  facts  relied  on  must  be  stated  in, 

770  27. 
to  be  delivered  to  sheriff,  778. 


Where  no  section  mark  (S)  black* face  type  refers  to  pages,  plain-face  to  paragraph  of  annotation. 


INDBUE* 


AFFIDAVIT  (Continued). 

in  proceedlnffs  supplementary  to  exMUtloiit 

1206. 
In  replevin.     See  tit.  Replerta. 

where  delivery  is  claimed,  809L 

where  to  be  filed,  808. 
In  verification  of  pleading,  ear. 
is  competent  to  prove  publication,  %4M  i-4. 

only  prima  facie  evidence  and  may  be  con* 
tradlcted,   2490   6. 
Judicial  officer  may  take,  12& 
Juror 

cannot  impeach  verdict  by,  2418  t%, 

may  make,  of  misconduct  of  jury,  10T8. 
Justice  of  peace  may  take,  128. 
made    in    a    foreign    country,    before    whom 

taken,  2421. 
mandamus  for,  IBM. 

matters  auxiliary  to  trial,  proved  by,  2418  23. 
may  be  taken,  when,  where,  and  by  whom. 


motion  supported  by,  2418  24-26. 

must    be    taken    before    authorised    o1lloor» 

2421  5. 
must  contain  what,  to  obtain  writ  of  Attach- 
ment, 86& 
must   not   be  made  public  by  olork«  whoii» 

871  40. 
acw  trial 
for,   1062. 

procedure  on,  1064. 
not   affected   by  not   giving  title  to  action, 

IBM. 
of  claim  for  lien  by  employee  of  vessels,  1207. 
of  confession  of  Judgment  by  defendant,1682. 
of  concealment  of  witness  from  service  mib- 

poBua,  2410. 
of  exemption  from  arrest  for  contempt,  2iBB4. 
of  fllfngr  award  of  Judgment,  1700. 
of    grounds    for    change    of    place    of    trial, 

480  8-Sl. 
of  insolvency  of  sureties  on  administrator's 

bond,  1800. 
of  Justification  by  sureties  to  boiids,  1970. 
of  mariner,  to  prevent  discharge  of  attach- 
ment aferalnst  steamers  and  vessels,  1267* 
of  merits 

answer  duly  verified  is,  B80  15. 
attorney  may  make,  182  87. 
on  demand  of  change  of  venue^  482  S2. 
on   motion   for  relief  from  Judgment,   004 

86-78. 
verified  answer  shows  merits,  006  78. 
of   newly   discovered   evidence,   1078. 
of  partner,  2416  8. 

of  party  applying  for  postponement,  1280.       * 
of  personal  service,  or  mailing  probate  no- 
tice,  1867. 
of  plaintiff,  denying  admissibility  of  copy  of 

instrument,  642. 
of  printer  to  publication,  evidence,  2410. 
of  property   or  debts  due  Judgment  debtor, 

1207. 
of  service  of  sutnmons.     See  tit.  8inHiBOB% 
service  of. 
as  to,  607-B26,  B28  8,  4,  880  26-80. 
on  unknown  owners  In  action  to  <iulet  title, 
1277. 
Of  title  by  Claimant  other  than  defendant, 

807. 

on  application  to  dissolve  injunction,  847. 


on  application  to  peipotuato  testimony, 

on  arrest,   copy   to   be   given   to  dofondant, 

77& 
on.  bond.  In   replevin,  80B. 

where  redelivery  la  claimed,  808, 
on  information  and  belief,  2416  4-4. 
mm.  Biotloa 
dismissed    for   want   of   prosecntioi^   1481 

101,  102. 
to  continue  cause,  081. 
for  new  trial  in  divoroe,  1488  10t« 
to  postpone  trial,  OOl* 
to  reduce  ball,  782. 
to  vacate  order  of  arrest,  782l 
on  order  for  publication,  service  in  several 

cases,  688   61. 
only  Written  proof,  taken  ex  parte,  force  ot 

848  6. 
order  striking  out  on  motion  for  new  trial, 

not  appealable,  1486  98-100. 
out  of  this  state,  how  taken,  2421. 
particular.     See  speeille  title  deaii«d. 
police  judgtt  may  take,  12& 
postponement  of  tciri,  for,  in  absenca  i»f  wit- 
ness, 081. 
prohibitlMi,  for,  1810. 

proof  of  loss  of  instrument  as  laying  founda- 
tion, for  secondary  evidence,  2412  27. 
proof  of  service  of  notice  by,  2419  26. 
punishment   for    disobedience    In    fallnro   to 

subscribe  wbisn  required,  2418  1. 
pvblieatiOB 
-  for,  of  summons,  614. 

as  part  of  judgment-roll,  1128L 
to  proi^e',  M18. 
rank  of,  as  evidence,  2418»  2417  17,  18. 
red«mptioner  from  execution*  ot  1188. 
referee,    on    objections    to    appointnont   ot 

1046. 
relief    from    dofault    judgnont    in    Jnstloel' 

court,   for,  1877. 
replevin,  in,  802^  807, 
'rei«tti«ftco   of 

for  writ  of  mandate, 
for  writ  of  prohibition,  II 
review,  for,  1682. 


of,  in  replevin, 
of  summon^, 

sisrnature  of,  2417  19,  20. 

state  a  party,  wlMn^  687. 

statement  •of  official  character  of  olBcer,  2621 
7,  8. 

summons    to    joint   debtor    after    judgment 
for,  1606. 

superior  Judge  may  take,  128. 

supreme  court  Justice  may  take,  428. 

Muvetleft,   of, '  OB  bond  to   stay   money  judg- 
ment, 1482. 

that  a  contemp^t  Mas  been  committed,  1788. 

that  claim  is  due,  not  required,  when*  1884  8. 

time  of  filtni^  decision  on,  648  28. 

title,   want  of,   eSeot  of,    1668. 

to  accompany  process  against  joint  debtors. 


to  b«  noed  in  this  state,  before  whom  may 
be  taken  in  this  state,  2420. 
as   to,   flfenerally,  see  analysis  of  6  pars.. 


to  copy  of  assignment,  1198. 
to  cost  bill  on  judgment,  1648. 


Whore  no  section  mark  (|)  black-face  type  refers  to  pages,  plafn-face  to  paragraph'  of  annotation. 


UTDBX. 


AF*FIDAVIT  (Continued). 
t€»  obtain 

Injunction,   OT* 

order  of  arrest    See  tlta.  Anestf  BalL 
amendment  of,  77S  7. 
▼hat  to  contain,  TTi, 
as   to,    generally,   tee  analysis   of  SO 
pars.,  7T4* 
to  reality  of  controversy  In  submlttlniT  so« 

tlon,  1688. 
transfer    of    action    to    another    justice    of 
peace  on  ground  of  interest,  etc,  for,  ML 
treated  as  complaint  In  mandamus,  1896  4. 
upon  attachment  in  justices'  court,  188S* 
upon  information  and  belief,  for  new  trla^ 

1966  2. 
use  of.  to  prove  issues  of  cause,  not  permit* 

ted,  3418  21. 
used  by  plaintiff  In  reply  to  answer  in  in- 
junction, serviee  of,  881  41. 
vacating  or  modifying:  injunction,  for,  84f« 
value,  of,  in  claim  and  delivery  does  not  bind 

officer,  when,  666. 
veriflcatlon   of   pleadlngre^   667. 
verified  complaint  and  answer  may  be  ussd 

in  place  of,  1416  81,  S2. 
what  to  contain.    See  **eomtmntmf*^  this  titlSi 
what  provable  by,  9416. 
vrben  made 

before  judere  of  court  out  of  state,  to  b6 

certified  by  clerk  of  the  court, 
in  another  state,  before  whom  taken, 
in    foreign   country,    before   whom    taken* 
9491. 
When  may  be  used,  9416-9490. 
when  to  be  filed  for  new  trial,  1669t 
where  filed,  of  printer,  9490. 
which    falls    to    show    service    of    summons* 

effect  in  judgment  by  default,  969  S. 
^rtao  may  take 

as  to,  geaerally,  86,  196»  166,  9499. 
in  another  state,  9491. 
in  foreign  country,  9491. 
will,  of  grounds  for  contest,  1818. 
witness,   of,   on   his  arrest,  9654. 
written  in  foreign  lansuagre.  9417  7. 

AFFINITY 

appraisers,   whether   disqualified   by, 
irrounds  of  challenge  to  juror,  996w 
judgre,  of,  to  party,  disqualifies,  190. 
Juror,   of,   to  party,  disqualifies,  996w 
mean  in  er  of.  17. 

receiver,  as  dlsquallfyinflr*  989. 
referee,  of,  to  party,  disqualifies,  1044> 

AFFIRM 

may,  instead  of  swear,  9608. 

affirmance: 

dismissal  on  appeal  Is  in  effect,  48  9. 
AFFIRMATION.      See   tit.   Oatka  amd 
tloms. 
form  of,  9608. 
in  place  of  oath,  9608. 
included  in  oath,  17. 
optional  to  swear  or  affirm,  form  of,  9608. 

AFFIRMATTTB  DEFBN9B.     See  tit.  Defeases. 
should    not   be   proven    until   plaintiff   rests, 
9441   8. 

AFFIRMATTVTB   MATTER 

must  be  set  out  in  answer.  689  16-18. 


AFFRAYS 

justices'  court  has  jurisdiction  over,  109l 

AFTBR-AC%UIRBD  INTIDRIS8T 

sheriff's  deed  does  not  transfer,  118B  94. 

AFTBR-AO^ITIRIDD  TITIJD 

does  not  pass  to  purchaser  on  sals  under  de- 
cree in  divorce,  when,  1185  4. 

AOB.    See  tits.  lafanti  Mi»ev. 

AGBNT  AND  A6BNCY 

absentee  in  distribution,  agent  for,  9159,9160. 
annual  account  of,  to  show  what,  9160. 
arrest  In  actions  for  breach  of  fiduciary  re- 
lations, 770  4-10. 
averments  In  complaint,  770  6. 
charged     with     collecting     and     receiving 

money  as  agent,  770  6. 
construction  of  provision,  770  7. 
fiduciary    capacity,    legal    significance    of, 

770  8. 
sale    of    goods    received    on    consignment, 
770  10. 
assignment  by  without  authority,  ratification 

after  suit,  858  8,   4. 
assuming     to     contract     for     principal     not 

named,  action,  861  49,  60. 
authority  of  agent  to  sell  realty  to  be  writ- 
ten, 9406. 
bond  and  compensation  of,  for  absentee,  9160. 
contracting  in  his  own  name  for  benefit  of 

principal,  suit,  868  2. 
declarations  of  as  evidence,  9971  2,  9988. 
default  judgment,   examination  of  agent  of 

plaintiff,  980. 
declarations  of  agent,  9968. 
enjoining  may  use  information  of  principal, 

814  e. 
evidence  tending  to  show  defendant  justified 

as  treating  one  as  agent,  9969  2. 
executing  contract  not  dlsoloslng  principal, 

action  on,  861  46-48. 
ier  absent  interested  parties 
compensation  of,  9160^ 
court    may    appoint    to    take    possession* 
/  when,  9169. 

in  distribution  of  estates,  9169. 
liability  of  on  his  bond,  9160. 
to  give  bond,  9160. 
in  mechanics'  lien.     See  tit.  Meekaaies'  I4eB. 
liable  for  preservation  of  estate,  9160. 
oath  to  claim  against  estate  by,  9160. 
of   corporation   to   whom   subscription   notes 

are  executed,  action,  861  61,  52. 
referee,    relation    of,    disqualifies,    1044. 
replevin 

from  agent,  808. 
suit  by  in  own  name  for  principal,  counter- 
claim,  868  2. 
who  is,  9191  6. 

AGGRIBTBD  PARTY 

purchaser  without  notice  Is  not,  1177  7. 

AGRBED  CASES 

appeal   lies   from  Judgment  In,   1687. 
costs  prior  to  trial   not  allowed,   1687. 
disregarding  provisions  of  on  submission  of 

controversy  without  action,  1686  9. 
how  submitted,  1685. 
fvdgment 

enforceable  as  other  judgments  on,  1687. 

entered  as  in  other  cases,  1687. 
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AGREED  CASE  (Continued), 
parties   may   submit,    16S8. 
proceedings  on,   1C85. 
what  must  appear,  1986. 

AGRfiBMENT.     See  tit.  Contraet. 
by  attorney.     See  tit.  Attorneys. 
concluded,  presumed  to  continue, 
In    writing.      See    tits.    Contraetsi 
Avrc«ineiit« 
as  to,  grenerally,  see  analysis  of  86  para.. 


184. 
"Writtmrn 


deemed  the  whole  contract,  2278. 
memorandum    upon    bond    for   payment   of 

purchase   price   of   land   is,   when,   988 

26. 
not  to  sue,  suspends  running  of  statute  of 

limitations,  when,  21d  117,  118. 
other  evidence  not  excluded  by  provision. 


where    a   mistake   or   Imperfection   In,    ia 
writing,  2378. 
BOt  te  writing 

invalid,  when,  2408. 
for  leasing  for  longer  period  than  one 

year,  2408. 
for   sale   of   goods,   2408. 
made    upon    consideration    of    marriaga, 

2408. 
not  to  be  performed  within  a  year,  2408. 
special   promise    to   answer   for   debt  or 
default  of  another,  2408. 
not  to  be  performed  within  a  year,  must  bo 

in  writing,  2408. 
signed  and   acted   on  by  both  parties  suffi- 
cient execution,  2885  2. 
to  give  mortgage  in  building  contract,  218 

28-26. 
to  pay  certain  sum  of  money,  la  assignable, 

850  89. 
to  pay  money  on  demand,  214  26-28. 
to   waive   statute   of   limitations,   considera- 
tion. 889  52,  68. 
written.     See  tits.  Contraetf  'Written  Agroa- 
ment. 

AGRICULTURAL   LAND 

burden    of    proof    as    to    what    conatltnteo, 
2288  2. 

ALABIBDA    COUNTY 

number  of  superior  Judges,  07, 

ALIAS 

citation    in    contesting    will    after    probata^ 

1820   8. 
execution  from  Justices'  oourt,  1807* 


from  Justices'  court,   1800. 
will    issue,    when,   508. 

ALIBI 

instructions  as  to  evidence  to  prove,  2B2B  280. 

ALIENS 

admission  of  attorney  from  foreign  country, 

160. 
limitation    in    time    of    war    not    computed 

against,    882. 
non-resident      Sea   tit.   Non-resident   Alleaa. 

ALIENATION 

does  not  prejudice  action  where  made  pend- 
ing suit,  1278. 
effect  on  action,  1206»  1278. 
of  homestead.     See  tit.  Homestead. 


dls- 


of  real  property  cannot  prejudice  in  action 

to  recover,  1278. 
pendente  lite,  effect  of,  1206,  1658  6. 

ALIMONY.     See  tit.  Dlvoree. 

appointment    of    receiver    to    collect,    stayed 

by  undertaking  on  appeal,  1468  4. 
computation  of  Interest  on,  1652  8. 

order 

for  and  Judgment  preferred  claim  against 

estate  of  decedent,  2112  8. 
granting  not  considered  on  appeal,  1476  5. 
pendente  lite,  1558  6,  7. 

trial  on  application  for  to  be  had  in  county 
where  defendant  resides,  400  6. 

ALLEGATIONS.     See  tits.   Anaweri  Complaint, 
affirmative 

by  whom  must  be  proved,  2287. 
in  pleadings  to  be  proved  by  party, 
places    burden    of    proof    on    whom, 
2400. 

against  Joint  debtors  in  pleadlngra,  1600. 

answer  to  contain  what,  580. 

being    denied,     provisional     injunction 
solved,  847. 

burden  of  proof  of, 

denial  of,  in  answer, 

aaaentlnl 

defined,   000. 

to  obtain  writ  of  injunction,  810. 
formal,  are  pleadings,  648. 
if  not  controverted,  deemed  admitted, 
in    complaint,    deemed    true    unleas    contro- 
verted by  answer,  004. 
.  in    particular    actions.      See    the    particular 
title, 
in  pleading  against  Joint  debtorsy  1600. 

material 

defined,  068. 

evidence  confined  to. 

only  need  to  be  proved, 

what  are,  000. 

when  evidence  to  correspond  with, 
must  be  supported  by  verification, 
negative,  when  must  be  proved,  2287. 
of  complaint,  how  denied,  880. 
redundant,  to  be  stricken  out,  047. 
to  be  construed  liberally,  044. 
▼ariance,  076-082. 
what  must  be  proved,  material  only,  sno. 

when  deemed 

admitted,  004. 

controverted,  004. 
when  not  deemed  at  ▼ariance,  082L 

ALLOWANCE.  See  tits.  DiToreet  Batatee  «f 
Decedent!  Provisions  for  Snyport  of  Fam- 
ny. 

claims    against    estate    of    decedent,    from. 

1046-1088. 
disputed,  and  reference  to  arbitrators,  1866. 
family,   of  decedent,   from   his   estate, 

1082. 
for  family.     See  tit.  Bvpport  of  Family. 

as  to,   1006,  1020. 
how  and  by  whom  made,  1060. 
how  to  be  paid,  1025. 
indorsed  on  and  disposition  of  claim, 
is  barred  when   not  presented  for,  1048. 
must  be  refused  when  barred,  1008. 
not  permitted  unless  claim  Is  sworn  to. 
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ALLOWANCE  (Continued). 
of  claim 

of   executor   or  administrator,   how  made, 

1887. 
of  probate  judire  presented  for,  185A> 
of  costs 

discretionary  with  court,  164S. 
im  civil  actions 

to  defendant,  of  course,  a091» 
to  plaintiff,  of  course.  1B80. 
refused,  suit  to  be  brought,  1866. 
suit,  when  refused,  and  exception  of  mort- 

graffe,   ItNIQ. 
time    within    which    to    be    presented    for, 
1947. 

ALTERATION 

in  writing,  must  be  accounted  for  by  party 

producing  it,  S407. 
of  wills.     See  tit.  UTllls. 

▲LTERNATIVB    JUDGMENT.      Soo    tit    Jvds^ 
meat. 

must    be    entered    in    action    of    claim    and 
delivery,  804  8-5. 

ALTERNATIVE  WRIT.     8e«  tit  Maadamaa, 

defective,  768  24. 

A.MALOAMATION 

of   legal    and    eauitable   ramedlofl    not   pos- 
sible, 884  292. 

AJIBIGUITY 

compound  Interest,  im  4* 
denaarrer  for 

as  to,  BTS  28-8L 

in   answer,  68Bi» 

in  complaint,  S87. 
in  answer,  ground  for  dsmurrer,  888. 
in   complaint,   ground   for  demurrer,  S87« 
in  contract,  construction,  S88S  3. 
parol  evidence  to  explain  in  writing,  8878. 
waived   by   failure   to   object  by   answer   or 
demurrer,  085  64-67. 

AMENDED     COMPLAINT.      See    tltS.    Aatead* 
Bieati  CoBiplalBt. 

AMENDED     PLEADING.       Soo     tltfl.     AiMwarf 
Complalatf  Pleadlags* 

supersedes  original,  880  li.  It. 
AMENDMENT 

allowable,  when,  specific  instances,  71S  298- 
8i8. 


to,  088  19, 

before,  effect  of, 
appeal,  what  reviewable  on,  788  475-612. 
application  for,  too  late,  when,  717  879. 
bill  of  exceptions,  to,  1007. 
by  striking  names  out  of  caption,  bad  prao« 

tice,  717  880. 
conclusions  of  law,  of,  1082  103. 
changing   cause   of   action    not   allowed,   717 

381-398. 
complaint,  of,  see  "ot  eomplalat,'*  this  title, 
continuance  to  permit  to  complaint,  868  IL 
demarrcr 

after,  of  course,  888. 

before,  effect  of,  688. 

to  for  ambiguity  or  uncertainty,  078,  888. 
declining  to  amend,  effect  of,  780  486-489. 
dealal  of  appllcatloa  for 

effect  of,  718  406. 


where  party  could  not  have  been  misled, 
688  36-39. 
discharging  part  of  property  error,  788  28. 
discretion  of  court  In  allowing,  718  407-484. 
dlstlagalshcd 

from  substituted  pleadings,  717  878. 

from  substitution,  781  467-480. 
error  and  defects  to  be  disregarded,  748.      , 
failure  to  apply  for,  effect  of,  780  436-439. 
fictitious  name,  where  real  name  discovered, 

746. 
filing  and  serving,  078,  688. 
generally,   866. 
imposing  costs,  728  676-681. 
In  election  contest.    See  tit.  Coatcstlac  EIo*- 

tlOB. 

as  to,  1618  4-8. 

in  supreme  court,  not  allowed,  when,  48  8. 
In  superior  court  on  transfer  from  Justices' 

court,  1868  8,  4. 
injury    to    cause    from    asking   leavo   for   la 

presence  of  Jury,  708  118. 
lastlccs'  eoart 

adjournment  and  costs,  on,  187T. 
as   to,   generally.   1877. 
pleadings   in,   1877. 
liberality  in  allowing,  798  440-447. 
limit  to.  781  448. 

limitation  as  to  or  for,  780  694-874. 
limitations,  statute  of.  780  694-676. 
mistake,  in  any  respect,  686. 
not    allowed,    when,    specific    instances,   716 

362-377. 
of  affidavit  in  order  of  arrest.  770  7. 
of  answer,  when  allowed,  088  19. 
of  eontplalat 

allowed  after  motion  for  change  of  venue. 

680  22. 
as  to  proceedings  to  be  had  on,  078. 
construction   of  provisions   as   to,   078  8. 
defendant   must   answer.   078. 
failure  to  answer,  default.  078. 
filing  and  serving  amendments,  878^  668. 
la  forcible  eatry 
and  detainer.  1660. 
to  conform  to  proofs,  1660. 
is  no  waiver  of  cause  of  action,  747  6. 
may  be  filed  by  itself.  080. 
must  be  served,  when.  684  9-12. 
need  not  be  served,  when.  684  18.  14. 
new  cause  of  action  set  out  in,  828  9. 
new  cause  of  action  stated  in  third,  707  86. 
new  parties  brought  in  by.  828  10. 
staying  new  cause  of  action  is  vulnerable 

to  plea  of  bar  of  statute.  978  16. 
supersedes'  original,    but   is    not   dismissal 

of  action.  848  6. 
to  express  cause  of  action.  680  28. 
of   course,    without   costs,   688. 
of  decree  In  mortgage  foreclosure  by  motion, 

when.   1918  10. 
of  findings.     See  tit.   Fladlags. 
of  Judgment,  time  to  appeal  runs  from  date 

of.  1410  4-6. 
of  minutes   of   court,   order   denied   not   ap- 
pealable,  1481  4. 
of  pleadlag 

in  general,  686. 

on  demurrer  in  Justices'  court,  1876. 

time  for,  766. 
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AMENDMENT  (Continued). 
of  vlesdlas 

to  bring  in  necessary  parties,  4i6L 

when  variance,  OTS,  070. 
of  prececdlas 

as   to.  688  97-100. 
of   process 

as  to,  generally,  1<N^ 

power  of  court,  liM(. 
of  statement.  1084,  1104. 
of  summons,  CMM>  4. 
of  variance  and   mistakes  In  pleadlags 

as  to,  generally,  see  analysis  of  60  pani.» 
076. 

for.  675,  677  28-86. 
order 

allowing  or  refusing  deemed  excepted  tOk 
1061. 

permitting  to  answer,  appeal,  1470  6. 
party,  strilcing  out  name  of,  686. 
power   of,   generally,   106. 
record   supplies   defect   in   proof  after  judg- 
ment, 684  8. 
refusal 

of  permission   to.   766  64-66. 

to  amend,  766  59. 
second   application   to   set   aside  default   re- 
garded as  amendment  to  first  one,  731  462. 
service  of.  679^  688,. 721  468-466. 
supersedes   original   pleading,   721   461-478. 
supplemental   pleadings,   670. 
statement,  amendments  to,  1084,  1104b 
ntatntory  remedy 

by    motion    is    exclusive    for    six    month*, 
727    653-666. 

not  exclusive,  when,  727  657-671. 
striking  out  name  of  party,  686. 
terms  and  conditions,  686,  729  676-698. 

as  to,  generally,  see  analysis  of  849  par*.* 
687-690. 
three  ways  of  amending,  729  474. 
to  findings.     See  tit.  Fladlngs. 
to   minutes   of  court,   order   denied  not  ap* 

pealable,   1481   4. 
to  pleadings  or  proceedings 

generally,  686. 

on  appeal,   1446  18. 
variance  in  cases  of,  676-682. 

AM«NDME3NTS  TO  CODB.     Seo  tit  CM^i 

how  made,  21. 

retroactive  effect  of,  2  8-7. 

AMICABLE    ACTIONS 

submission  of  controversy,  1685-16IT* 

AMOUNT   IN    CONTROVBRST. 

as    to,   generally.   76   64-83. 

ANCHORAGE 

vessels  liable  for,  1346. 

ANCIENT  DOCUMENTS 

rule  as  to  presumption  imports  genuineness 
of,    2898    151. 

ANCIENT  FACTS 

evidence  of  common  reputation,  as  to,  2288. 

ANCILLARY    ADMINISTRATOR.      See    tit   Ex- 
ecutor and  Administrator. 

bound  to  collect  debts,  2067  8. 

may   recover   from   domiciliary   evidences  of 

debt,  2041  6. 
recovery  from,  evidences  of  debt,  2041  6. 


ANIMAL 

acts  done  In  preventing  cruelty  of,  lien  for, 

1728. 
slain    on    plaintiff's    land,   action    to   recover 

skins,  800  261. 

ANIMUS 

of  witness  may  be  shown  on  cross-examina- 
tion,  2466   84. 

ANNULMENT    OF    MARRIAGE 

amendments  in  complaint  for,  TOl  162-181. 

ANOTHER   ACTION    PENDING 

ground  for  demurrer,  667. 

is  bar  under  plea,  606  312-314. 

ANSWER 

abandonment   of  mining  claim   must  be  set 

up    by,    689    4. 
abatement  must  be  set  up  by,  689  3. 
abatement,   plea  .in,  667. 
absence    of,    what    relief    granted    plaintiff. 

967. 
absurd  allegations  of,  treated  as  surplusage, 

689  6,  6. 
accord  and  satisfaction,  689  6. 
account 

demanding  items  of,  682. 

items  of,   need   not  be  set  out,  662; 
administrator,  etc.,  by.  686. 
admission,  effect  on  denial,  689  7-14. 
admissions  in.  extent  of  rule,  688  7-14. 
admitting   and   denying   execution    in   differ- 
ent counts,  624  11. 
affirmative  allegations  in,   in  claim  and  de* 

livery,  786  5. 
affirmative   matter   must   be   alleged   in,  SB8 

16-18. 
aiding  defective  complaint  by,  692  74-76. 
•  allegations   in.     See   tit   AUegatio] 

what  are  material,  669. 
amendment  of,  688,  686. 
amended  eomplatnt 

failure  to  answer,  default, 

time  for  answer  to,  688. 
amended  pleading,  to,  688. 
amendment  of 

allowed,  when,  889  19. 

as  to,  688. 

refusal  to  conform  to  proofs.  766  65.  66. 
anticipating  claims  of  plaintiff.  696  20. 
appearance,  answer  is,  1627. 
argumentative   not  allowed,  690   21. 
as  affidavit  of  merits.  689  16. 
as  to  contents  of,  686, 

as  to.  generally,  see  analysis  of  848  pan^ 
687. 
as  to  part,  and  demurrer  as  to  part  68S. 

as  to,  generally,  see  analysis  of  42  pars.. 


assignment  of  chose  in  action,  etc.,  847. 

attorney,   of,   to  accusation,  206. 

bar  of  another  action  pending,  sufficiency  of. 

606  312-814. 
character   of,   how   determined.   690  $2-89. 
claim  and  delivery,  in  action  for,  786  5-22. 
compelling  election  of  remedies   in,  698  86- 

87. 
complaint,  amended,  to,  0T9. 
conclusions   of    law   In,    immaterial,   691  40- 

64. 
conditions  precedent,   pleading. 
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conjunctive  denials  In.  601  55-68. 
construction    of,   644. 

construction  of  provision  as  to,  009  69,  70. 
containing    material    averments    affirmative 

matter  In  mandamus,  1001  2. 
contents,  what.  680. 

contributory  nesllgrence  and  denial,  004  12. 
count    must    not  .be    Inconsistent    In    Itself* 

004   18-15. 
counterclaim  In.     See  tit.  Comiterclalm. 

as  to,  600  72,  78,  000-010. 

may  contain   several^  000. 

when  omission*  to  set  up  waives,  OlflL 
cross-complaint,  to,  090. 

cross-demands,   compensate   each  other,   OlO* 
damages,   denial  of,   680. 
death.  414   30-49. 

default  for  failure  of,  when  entered,  060. 
default  of,  Judgment  for,  060. 
defective 

complaint  may  be  aided  by,  609  74-76. 

heading  to,  1660. 
defendant  may,  after  demurrer,  086  27-SI. 
defenses 

may  contain  several,  098. 

must  be  stated  separately,  090. 

not  raised  by,  waived,  681-018. 
demur  to  part,  and  reply  to  part. 


and  answer  at  same  time,  679. 

at  same  time  with  answer,  679. 

effect  on,  088. 

matters    not    appearing   on    face    of   ooni* 
plaint,   680. 

overruled,  allowing  answer, 

ovcrrallng 
effect  of,  08S. 
time  to  answer,  700. 

to  answer,  634,  086. 

to  part  and  reply  to  part, 
denial 

allegation  not  denied,  admitted,  004. 

conclusions  of  law,  of,  601  40-64. 

material  allegations  only,  001  215-221. 

of  execution  of  contract  In,  689  71. 

of  Inconsistent  allegations  of  complaint  in, 
588  171. 

of  incorporation   of  plaintiff  not  material 
Issue,  when,  608  172. 

of    material    allegations    Joins    issue,    000 
200-206. 

on  Information  and  belief,  008  176-199. 
disability,   414    50. 
disclaimer,   I960. 

each  defendant  must  answer.  600  81. 
effect  on  of  dismissal  of  action,  608  79,  80. 
ejectment.   698  82-84. 

election  of  defenses  not  compelled,  094  16-18. 
equitable    defense   may    or   may    not   be   set 

up   In,  003   257. 
equitable  defenses  in.  604  88-96. 
error 

and  defects  In,  740. 

in    overruling    of    demurrer    to    oeparato* 
760   70. 

in  striking  out  766  67. 

In  sustaining  objections  to  counts,  760  67. 
escheated  estate 

answer  to  information,  170a. 


attorney-general's    answer    to    claim    for, 
1792. 
estoppel.  9890,  9072. 

must  be  pleaded  in,  001  218. 
to  be  pleaded  in,  604  97,  98. 
essentials   of   in   ejectment.     See   tit.   IBJect* 
rnent. 
as  to,  608  82-84. 
evasive  denials  in,  not  good,  004  99-117. 
avoidance,    matters    of   must   be    set    up   in, 

600  24. 
exceptions  in  contract  to  be  set  out  in,  600  128. 
exhibits.     See  tit.  Bzblblte. 

as  to.  600  124-127. 
extension  of  time  for.     See  tit.  Bzteaaloa  of 
Ttnte. 
llling,  080,  1609. 

failvre 

to   aver    facts   showing   defendant's    right, 

700   171. 
to  deny  in   form  to  put  in   Issue  material 

allegation,   effect,  001  208-212. 
filed,  must  be,  074. 

flUnff 

demurrer  does  not  waive  latter,  600  77-70. 

Is  an  appearance,  1020  12. 
foreclosure,  1220  109-146. 
forfeiture  and  denial,  094  22. 
form  of  denial  in,  590  129-139. 
former   recovery  pleaded  in,   is  new  matter, 

607   140,   141. 
founded  on  written  Instrument  set  out,   ex- 
ecution admitted,  when.  049. 

affidavit  denying  genuineness,  as  to,  048  23. 

oe  to,  generally,  see  analysis  of  25   pars., 
049. 

due  execution  admitted,  when,  049  3-10. 

genuineness   admitted,    when,   049   3-10. 

Instrument    admitted,    when,    049    11-17. 

matters   controvertible,   043   18-82. 

waiver,  048  24,   25. 

flravd 

as  to,  607  142-144. 

must  be  alleged  in,  607  140-144. 

Seneral  deslal 

oommon-law  rule  has  been  changed  ao  to^ 
607  145-170. 

puts  in  Issue,  what,  680. 

when  sufficient.  680. 
general   examples   of,   094  88,  04. 
generally,  680. 

Oreanlncncaii  of  lastmmeiite 

how   controverted,  049. 
when   admitted.   040. 
when  not  admitted,  048. 
gold   coin.   etc..   1126  148. 
husband  and  wife,  304-871. 
hypothetical.  025   26. 
In  action   for  usurpation  of  office,   etc.,  1884 

147-168. 
In  cases  of  libel  and  slander,  003. 
In   claim   and   delivery.      See   tit.    Claim   amd 
Delivery. 
affirmative  allegations  in.  786  5. 

character    of   taking    by    defendant,    786 

7.   8. 
conjunctive  denials.  786  9,   10. 
denial  of  ownership,  785  11,  12, 
not  necessary,  when,  786  6. 
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claim  and  delivery,  afflrmativ«  alUffatlons 
immaterial     Issue,     plao«     of     conversion* 

786  18. 
Inconsistent  defense,  78S  16,  1%, 
material  issue.  785  17. 

new  and  distinct  subject-matter,  786  18, 19. 
new  matter  in,  786  20. 

return  of  property  must  be  prayed.  786  2L 
title,  780  14. 

want  of  Information  or  belief,  786  SI. 
1b  iBjvBctloa 
deaylBs 

all  the  merits  of  complaint,  846  9. 
of     material     allegations     of    complaint, 
849  7. 
responsive   allegations    in   must   be   taken 

as  true,  800  36. 
uncontradicted  by  affidavit,  846  10. 
in   interpleader,  496  150-163. 
in  mandamus,   1601. 
in  proceedings  for  disbarment,  a6B» 
in  quo  warranto,  636  32. 
iBCOBslsteBoy 

between  evidence  and  defense  not  ground 

for   striking   out,   646  80. 
In,   test   of,   625   86,   87. 
inconsistent,  636  26. 
inconsistent  defenses   allowed   in   this  8tat6» 

626  6-10. 
information  and  belief,  on,  008  176-199. 
information   or  belief,   if  defendant  has  no» 

686. 
injunction  after,  8S8. 

insufficient  defense,   effect  of,  640  81-84. 
intervention,  to  complaint  on,  481. 
improvements,  setting  up  value  of,  U67» 
IrrelevaBt 

clerical   mistake,  648  11. 

counterclaim,   if  sham,  648  18. 

denial    cannot    be    treated    as    sham,    648 

14,-29. 
frivolous,  stricken  out,  when,  648  8* 
matter  in,  640  35-61,  606  49,  60. 
may  be  stricken   out,  647. 

as  to.  generally,  see  analysis  Of  102  pars., 
647. 
is  sham,  when,  648  5-9. 
presenting  defense,   legality  of  whioh  baa 

never  been  passed  upon,  648  10. 
striking  out,  647. 

as  to,  generally,  see  analysis  of  102  pars., 
647. 
Joint   debtors,    answer   in   proceedings   after 

Judgment,   1006. 
Judgment,  pleading,  606. 
Justices'  court,  in,  1870,  IS769  U70« 
Justification,  664  8. 

and  mitigation,  664  4,  6. 
laches  must  be  pleaded  in,  601  818,  814. 
leave  to,  680  26. 
libel,  in  action  for,  668. 
limitations,  statute  of,  606  801. 
pleading,  660. 

amendment   by   pleading,   686. 
lost,  how  supplied,  1000. 

mandate,  to  petition  for  writ  of,  1666^  160& 
material  allegatloas 
Ib  eomplalBt 

as  to.  generally,  see  analysis  of  79  para, 
664. 


deemed  admitted,  when,  604. 
deemed  controverted,  when,  664. 
must  be  controverted  in.  601    216-221. 
only  required  to  be  answered  by,  080  25. 
what  are,  660. 
matter  in  extenuation  and  denial,  624  2L 
matter  of  Inducement,  600  51,   62. 

pleading  in,  008   178. 
matters    of    Inference,    pleading    in,    686   174, 

176. 

matters,    the    subject    of    not    appearing   on 

face  of  complaint,  may  be  taken  by.  589. 

may  contain  several  counts  of  defense.  628. 

as  to.  generally,  see  analysis  of  42  pars.. 


I 


I 


mere    denial    of    character    of    act    alleged, 

effect  of,  606  27-31. 
misjoinder  of  parties  In.  660  53. 
mitigating  circumstances,  664  6,  7. 
mortgage.   1218. 

motion  to  strike  out.  660  62-102. 
must   be   verified  where  written   instrument 
contained  in  complaint.  640. 
as  to,  generally,  see  analysis  of  18  para, 
640. 
negative  and  affirmative,  625  27. 
need    not    include    matters    of   evidence,  088 

122. 
new  Blatter  1b 

as   to.  686,  601  228-247,  660  54-60. 

as  a  defense,  must  be  pleaded  ln,601  228- 

247. 
deemed  controverted,  664. 
not  evidence  for  defendant,  606  118-121. 
not  responsive,  motion  to  strike  out  proper, 

2986,    1. 
object    of   provision    of   statute,    as    to,   OSi 

69.   70. 
obJectloB 

not  appearing  in  complaint,  may  be  taken 

by,  680. 
that  complaint  Improperly  filed,  cannot  be 

raised  by,  60S  266. 
to  complaint,  waived,  when,  681. 
object loB  to 

how  made,  626  28-30. 

In  supreme  court  in  first  instance,  48  4. 

raised  to  in  supreme  court  in  first  Instance, 

62  168-170. 
waiver  of,  608  262-256. 
when  to  be  made,  608  248-261* 
of  defendants  in  partition,  what  to  contain, 

1208. 
optional    to    set    up    equitable    defenses    in, 

608   257. 
partition  of  real  estate,  in,  1208. 


a  general  denial  of  indebtedness,  626  81. 

is    new    matter   and    must   be    pleaded   in, 
when,  604  269-261. 

is  not  new  matter,  when,  604  262-277. 
place  of  service  determines  period  of,  600  10. 
plea  in   abatement,  667« 
pleadlBir 

as  a,  644. 

generally.  546. 
pollee  eovrt 

in.  oral  or  written,  1406* 

when  may  be  made,  1406. 
probate  in  contest  on,  1810. 
qualified  denial,  effect  of,  604  278. 
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rcdmndoat  matter  tm 

as  to.  generally,  Mt  88*ll. 
striking  out.  647,  Mt  8S-61. 
reference    from    one    count    to    «ietb«r    la, 

60S,   284,   288. 
refusal  to  permit  amendment  to  conform  to 

proofs,  7M  86,  86. 
release  must  be  pleaded  In,  •OK  887. 
representative     capacity,      how     auflclently 

pleaded,  006  288. 
rules  of  pleading  sovemlniTi  COS  388. 
rules  of  usage  of  trade  and  commeroe  to  be 

set  up  in,  OOS  290. 
separately  stated,  defenses  must  be^  OH* 
serv^ed,  must  be,  074. 
settincT  up  counterclaim  In.    See  tit.  OomI— ^ 

daln. 
■eireral  defeases 
may  contain,  028. 

should  be  separately  pleaded,  OOS  191-18I, 
shall  contain  what,  S80. 
sham  answer.     See  tit.  Sham  Answer. 
inconsistency  considered  a  test,  09B  88. 
may  be  stricken  out,  047. 
strikiner  out,  047. 
as  to,  crenerally,  see  analysis  of  108  pars., 
047. 
signature  to,  087. 
slander,  in  action  for,  008. 
specific  denial,  when  necessary,  580. 
statement    In    one    defense    not    eridenoe   la 

issue  in  another,  084  19,  20. 
statute)  of  llmltatloaa 

a  denial  and  plea  of,  086  34,  86. 
as   affirmative  defense   to  be  set  out,  000 
801. 
statute,  private,  pleading,  008. 
statutory  privilege  should  be  specifically  set 

out,   006   296-300. 
Striking  out,  047. 

as  to.  generally,  see  analysis  of  108  pars., 
047. 
Stipulation    that    It    shall    be   deemed    good 

denial,  000  802. 
avflclcney  ef 

as  to,  000  808-809. 
in  action  to  quiet  title,  004  279. 
supplemental,   070. 
svrplvsage  in 
as  to,  060  61. 
does  not  qualify,  000  810. 
tenant  In  common,  000  811. 
that  plaintiff  is  not  party  in  Interest  must 

be  set  up  in,  OOS  268. 
that   title   is    not    in   third  party,   suAolent, 

when,   000  315. 
time  for  flllag 
as  to,  400,  086  26. 
extending,  680,  1608. 
to  intervention,  036  26. 
aaverlfled 

complaint   also   unverified,   general   denial, 

680. 
to  complaint,   setting   forth  copy  of  note 
sued  on,  1888  72. 
variance,  amendment,  076,  070. 
verification,  087. 
verified  and  unverified  answers,  both  within 

rule,   086   88-40. 
verified,  use  of  as  affidavit,  2410  31,  32. 


▼erUled  eomplalat 

failure  to  verify  answer  to, 

specific  denial,  680. 
want   of  information  and  belief^   m  to^ 

817-339. 
waiver  of  summons  by,  407* 
waiver  of  objections  not  taken  by,  081.. 
what  to  contain,  680. 
written  instrument.     See  tit. 

how  pleaded  in,  008  840-848. 

setting  out  in,  048^  048. 

where  complaint  sets  forth, 
AHffWnRIIfG  TO  MBRITS 

waiver  of  demurrer,  886  68-68, 
ABTTICIPATIOlf   0]F  DlOraifSn 
not  proper,   8448   16-17. 

APPBAIiS  nf  CITII^  ACnoifS.     See  tits.  Ap- 
peals I  New  Trials. 

academic  question  raised,  dismissal,  1408  4. 
•ceeptanee  ef 

fruits  of  Judgment  destroys  writ  of,  1406  6. 

property  under  decree  of  distribution  de- 
stroys right  ot  1408  6. 
action  is  deemed  pending  during,  16B7. 
•dmivlatrater 

appeals   by,   1401, 

appointment  reversed,  effect,   1408. 
admissibility    of    deposition    not    reviewable 

'    on.    when,    8488    8. 
adopting  special  verdict  of  jury,  1081  84. 
adverse  party,  as  to,  generally,  1428  3-68. 
affirmance  on,  48. 
iggrlered  party 

aiflministrator    in    order    for    payment    of 

claim,   1411  28. 
administrator  is,  when,  1410  6. 
as  to.  generally,  see  analysis  of  61  pars.. 

1400. 
board    of    supervisors     levying    taxes     In 

pursuance  of  Judgment,   not,  1410  7. 
claimants  of  estate,  1410  8-11. 
defeadant 

against   whom   Judgment   was   rendered, 

<   1411  12,  18. 
in  cross-complaint,  1411  17. 
in  dismissal  of  action  without  prejudice, 

1411  14-16. 

devisee  under  will   in   order  setting  aside 

homestead,  1411  23,   24. 
executors  are,  when.  1411  18-21. 
executrix   of   deceased   administrator,   1411 

24. 

guardian  of  ward  not,  when,  1411  22. 

interveners.  1411  26,  26. 

may  take,  1400. 

mortgagee  of  devisee  is  not,  when,  1411  27. 

parties  to  record  only,  1411  29-35. 

person    interested    in    funds    in    hands    oi 

receiver,    1412   36. 
plaiatllK 

granted    all    relief    prayed    for    Is    not, 

1412  87. 

in    cross-complaint.    1411   17. 
who  had  no  right  to  bring  suit,  Is  not, 
1412  88. 
public  administrator  is  not,  1418  89. 
purchaser 

at    sale    under    interlocutory    decree    of 
partition,  is,  1418  40. 
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purchasQT 

of  property 

at  Judicial  sale,  Is,  1412  43. 
of  an  estate   who  has   filed  objections 
to  confirmation,  is,  1412  41-43. 
special  administrator  Is,  when,  1412  44. 
surety 

on   Judgment    against   principal,    is    not, 

1412    46,    46. 
on  replevin  bond,  is,  1412  47,  48. 
test  as  to  who  is,  1410  2-6. 
trustees    under    will    who    have   no   rights 
(  under  it,  are  not,  1412  49,  60. 

allegations   of   complaint,    when   immaterial, 

1026   10.  « 

amendmeBt 
modification    of    Judgmsnt,    srror,    when, 

144S  3-7. 
of  pleadings  on,  1448  8, 
on,  1026  11. 
amonnt  In  controversy 
as  affecting,  1S86  38,  89. 

costs,  1586  38,  89. 
controls  Jurisdiction,  88  18-24. 
appealable     order     revlewsd     on     osrtlorarl* 

1406    8. 
appearance  in,   1628  6-8. 
appellant 

definition   of,   1400. 
who  is,  1400. 
who  may  be,  1408. 
appointment  of 

'  administrator   or   guardian,   reversal,   1482. 

executor,   reversal,   effect,   1482. 
j       approval  of  undertaking  on,  1445  9. 

arbitration,  appeal   from  decision  on -motion 
I  to  set  aside  or  modify  award,  1801. 

I       attachment 
^  effect  on,  1448. 

undertaking  to  continue,  1448. 
attorney  of  record  must  sign,  1426  94. 
bankrupt  may  prosecute,  44.12,  411  6. 
before    entry    in    minute    book,    prematura* 

2170    2. 
bill  of  exceptions 

cannot    be    amended    by    supreme    court, 

1456   6,   7. 
cannot  be  corrected  on,  1445  12,  18. 
in,  settlement  of,   1022  8. 
to    constitute    part    of    transcript    on,    1458 
8-16. 
bond  on 

attorney    of    record    may    sign    In    client's 

name.  187  191. 
counterclaim  in  action  on,  618  4. 
in  action  in  Justice's  court,  rulings  in  ac- 
tions  on,   1374  7. 
surety    on,    not    entitled    to    notice    befors 
Judgment,  1144  28. 
by  aggrieved  party  in  replevin,  1118  6-16. 
by   attorney,    188   99-101. 

on    conviction    in   disbarment   proceedings, 
208   66-87. 
by  executor,  security  may  be  limited,  1448. 
as  to,  generally,  see  analysis  of  101  pars., 
1444. 
by   grantee  in   own   name  without  substitu- 
tion, 412  9,  417  111. 
by  Intervener,   1411   26,   26. 
cases  arising  in  Justices'  eourt,  87  11. 


cause  deemed  tried,  when,  1026  12. 
certificate    of    clerk,    as    to    correctness    if 

transcript,    etc.,   1482. 
certification    of  copies   of   undertaking,   how 
made,    1462. 
SLB   to,  generally,  see  analysis  of  28  p&n^ 
1468. 
change  in  rule,  effect,  1608  89. 
conclusions  of  law  on.     See  tit.  Conelostons 

of  Ln^pr. 
conflict    in    sYldence    being    substantial,    44 

16,  16. 
conflict  in  evidence  as  to  notice,  1520  8. 
consent  Judgment  and  order  not  appealable, 

1408   9. 
construed  to  be   exclusive,  when,   1488  10. 
controversy   without  action,   from   Judgment 

on,  1687. 
corporation,  voluntary  dissolution  of,  1744, 
costs   of,   discretionary   with   court   in  what 

cases,  1548. 
costs  on,  1546, 

cannot  be  added  to  give  jurisdiction,  88  26. 
how   claimed  and  recovered,   1551. 
probate  appeals,  discretion  as  to,  2178. 
review,  other  than  by  appeal,  .154S. 
oounterclalm    in   cases   cannot   confer   juris- 
diction, when,  88   26-32. 
eourt 

Instructing  itself.  1027  19,  20. 
subject    to   same    rules   and   privileges  as 
jury,  1027  21. 
damages,  where  taken  for  mere  delay,  1^4 

11-16. 
8eatb 

of   pafty,   44   20-22. 
subsequent  to  divorce  takes  away  right 
of  review,  1406  11. 
of    plaintiff     before     expiration     of     time^ 

effect,  1416  80. 
pending 

effect  of,  411  6-8. 
non-presentation   of  claim,   1878   4. 
#eclalon 

is  finding  of  fact  and  conclusion  of  law, 

1027  22-26. 
paramount,  42. 
decree   on   foreclosure,   finding  of  fact,  1687 

26,   27. 
deposit 

in    lieu    of    undertaking,    1404»    1418,    1480» 
1450,  1462. 
as  to,  generally,  see  analysis  of  28  para, 
1480. 
waiver  of,  1450. 
dismissal  of 

as  to  heirs  not  served,  1426  €6. 
effect  of,   1468. 

for  failure  to  serve  adverse  party  with  no- 
tice of  intention,  1425  74-76. 
for  not  furnishing  papers,  1464. 
insufficient  undertaking,  1464. 

new  undertaking)  1464. 
sureties    becoming    Insufllcient,    1464. 
what  considered  on  motion  for,  1482  88. 
when    will    be    dismissed,    and    when   not, 
1464. 
dismissed,  when  and  when  not,  1464. 

as  to,   generally,  see  analysis  of  64  pars., 

1465. 
construction  of  provision  as  to,  1465  2-6. 
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dismissed,  when  and  when  not 
effect  of,   144K8. 
as  to,  generally.  Me  analysis  of  10  pars., 
1468. 
for  error  in  settllner  statement  on  motion 

for  new  trial,  14M  9-30. 
for  failure  of  sureties  to  justify,  1467  83-62. 
inadvertent  omission  of  part  of  Judgment 

from  transcript.  144K6  6. 
lack  of  bill  of  exceptions,  146S  7. 
new  undertaking  given,  no  dismissal,  1467 

81.   83. 
notice  of  motion  to  dismiss,  sufficiency  of, 
1468  63,   64. 
distinction    between    effect    from    judgment 

and  from  injunction,  821  104. 
does  not  lie  from  order  rejecting  report  of 

referee  in  partition,  1606  10. 
effect  of,  1446  24-30. 

and  the  giving  of  security,  1448. 

In  attachment,  010  4,  6. 

In  judgrment  in  forcible  entry  and  detainer, 

1669,  1671. 

on  proceedings  below,  144S. 

stay  of  execution,   11S7  8-6. 
eminent  domain,   1788. 

effect  of,  1788. 
enforcement   of   judgment   does    not   deprive 

defendant  of  right  of,  1408  18-16. 
entry   of  Judgment  on,  ministerial  act,   1027 

30,  31. 
erroneous  conclusions  of  law,  1037  32. 
error 

apparent  upon  face  of  judgment-roll  only 

will  be  reviewed,  1071  7,  8. 
in    Instructions   must   appear   affirmatively 
on.  2506  26.  26. 
evidence 

decision  or  verdict  not  supported  by,  1416* 
sufficiency  of,  on,  when.  1418  56-70. 
exceptions    in    court    below,    necessity    for,. 

1048,   1460. 
execution 

of  Judgment  not  affected  by,  1446  88-86. 
property  levied  on,  released  by,  1443. 
ezecuter 

appeals  by,  1401. 

appointment  reversed,  effect,  140S. 
facts 

admitted    by    pleadings,    findings    unneces- 
sary.    See  tit.  Findings. 
Instructions  to  court,  1028  60. 
need   not  necessarily   follow   the  pleading, 

1028   40. 
Of  which  Judicial  notice  taken  not  required 

to  be  alleged.  2300  31,  32. 
reviewed  on,  45  54. 
failure  to  make  Judgment  conclusive,  2325  8. 
filing   of,    2420. 

notice  of,  indispensable,  1425  66.  67. 
findings  may  be  waived,  how,  1038. 
as  to,   generally,   see  analysis  of  24  pars., 
1038. 
findings  on.     See  tit.  Findings. 
for  abuse  of  discretion,  1516  87,  88. 
for   granting   or   refusing   to   recall   witness, 

2473  2-4. 
forcible  entry 

appeal,  effect  of  as  stay,  1669. 
provisions    relating    to    appeals    relate    to. 
1671. 


form  of,  sufficiency,  1436  96-106. 
frivolous,   1110  6.   1474  22-24. 

remedy,  1474,  14-16. 
from  adjudication  on  merits,  39  40-44. 
from  decree  of  distribution  and  final  settle- 
ment, within  what  time,  3132  8. 
from  Judgment 

directing   the   execution   of  a  conveyance, 
etc.,   1438. 
construction  of  provision,  1438  2. 
what  Judgment  referred  to  In  provision, 
1438  8. 
directing   the   sale  of   real   property,   1440  , 

directing  sale  of  ship,  1440  18-16. 

for  cost,   lies  when,  39   60. 

for  delivery  of  documents,  1436. 

as  to,  generally,  see  analysis  of  17  pars., 

1437. 
construction  of  provision,  1437  8-6. 
from   order   directing   insolvent   to    turn 
over  goods,  etc.,  1488  12. 


is  not  included  within  personal  prop- 
erty. 1488  14. 
which  is  special  fund,  1438  16. 
foreclosing  mechanics'  lien,  1717. 
in    action    for    usurpation    of   office,    etc., 

1342  8-18. 
of  justices  of  the  peace,  696  79-81. 
of  unlawful  detainer,  1441  18. 
from  money  Judgment,  undertaking  on.     See 
^^undertaking,"  this  title, 
what  Judgment  referred  to,  1434  9-88. 
frefli  order 
appointing 

guardian  for  incompetent,  3213  4-11. 
receiver  after  judgment,   1449  79-83. 
special    administrator,    1449   89,    90. 
denying  or  revoking  probate  of  will,  1417 

47,   48. 
directing 

abatement  of  nuisance,  1408  8. 
payment  of  family  allowance,  1446  87. 
payment  of  money  into  court,  1448  76. 
granting   extra   allowance   to   family,   1939 

6-10. 
in  condemnation  proceedings,   1441  19. 
made  after  Judgment,  41  87-90. 
made  at  chambers.  41  85,  86. 
of  court   fixing   compensation   of  executor, 
etc..   2075. 
as  to,  generally,  see  analysis  of  68  pars., 
2075. 
on    motion    for   change    of   place    of   trial, 

482  33-39. 
on    petition    fpr    restoration    of    capacity, 

2216,  2. 
on    report    of    appraisers    on    homestead, 

1042. 
proving  account  of  receiver,  1417  49,  50. 
begins  to  run  from  time  of  actual  judg- 
ment,   1419   71-76. 
rendition  of  judgment  means  what,  1417 

51-53. 
serving  notice  of  before  entry  of  judg- 
ment, 1419  77. 
Striking    out    statement    on    motion    for 

new  trial,  1417  54. 
vacating 

sale  of  real  estate  of  deceased.  1419  80. 
writ  of  assistance,  1419  81. 
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from  order 

setting:   aside   or  yacatlns  Judgrment,   1440 
84-88. 
from   refusal   of   court   to   render   juderment, 

dismissed,  when,   1408  7. 
from  writ  in  mandamus,  1508  20-23. 
further   counsel    fees    In    action    for   divorce 

pendlngr,   144S   19-22. 
general  objection,  2280  3  . 
generally.   1407-1B08. 
guardian's   appeal,    1401. 
guardianship,    appointment    reversed,    efPect* 

1402. 
hearing 

contested  election  oases,  preference  given 

to,  00. 
•rrors  not 

affecting  substantial  rights  disregarded,- 

740. 
presumed  prejudicial,  740. 
orders    reviewable    on    appeal    from    judg- 
ment,  1400. 
probate  proceedings,  preference  given,  00. 
how   taken,    see   ''deposit,"  ''notlee^''  '^■uidev^ 
taking,''  this  title. 
adverse  wmrty 

as  to  who  is,  1428  10-68. 
service  on,  1422  3-9. 
as  to,  generally,  see  analysis  of  165  pars., 

1410. 
as  to  time  of  filing  notice,  1425  68-72. 
not  taken  until  notice  filed,  1426  64. 
service  on  adverse  party,  1422  8-9. 
iB  action  for  enforcement  of  Hen  for  wages, 

ijsa  3. 
in  actions  on  mechanics*  Hens,  1717. 
in    application    for   voluntary   dissolution   of 

corporation,  1744. 
in    action    against    stockholders    to    recover 

several   Judgment,   80  49. 
in  assessment  on  change  of  grade,  S8  18. 
In  attachment.     See  tit.  Attaelunent. 
In  contempt  cases,  37  9,  SO  45-47. 
in   contempt  proceedlngrs,   does  not  lis,  1741 

8-6. 
in  conversion,  80  48. 
in  criminal  cases,  80  62-68. 
In  divorce  cases,  40  60-62. 

in     election     contests.     See     tit     Contesting 
Bleetlona. 
as  to,  40  63,  00. 
in    eminent    domain.      See    tit    Eminent   Do- 
main. 
abstract  question,  1408  12. 
proceedings,  1440  31,  82. 
In  equity  cases,  making  findings  of  fact  and 
adopting   special    findings    of   jury.    1081 
88-93. 
In  forcible  entry  and  detainer 

from  Justices*  to  superior  court,  effect  of, 

1671   1.    2. 
how  taken,   1071. 
immaterial    variance   will    be    disregarded, 

1671    3. 
judgment     Will     not     be     reversed,     when, 

1071   4. 
proceedings,  40  64. 

what  wUl  not  be  considered  for  first  time 
on,   1071  5,  6. 
In   general,   9S  080-060. 


in  injunction,  1447  41-60. 
in  insolvency,  1447  61-68. 

proceedings,  40  66-69. 
In  man  damns 

and    prohibition,    the    rule    Is    otherwise, 

1681  66. 
proceedings,  40  76,  77. 
in  misdemeanor  cases.  40  78. 
in  mortgage  foreclosure,  effect  of,  ISIO  11. 
in    probate    matters.    88    12,    41    91,    92,    1036 

73-77 
in  probate  proceedings,  00. 
in   proceedings    relating   to    guardians.     See 
tits.    Guardian   and   liVardi   Gnardlans  ef 
Minors  I  Guardians  of  Insane  and  Ineom- 
petent    Persons. 
in  prosecution  for  misdemeanor  in  office,  41 

79,  80. 
in    revocation    of   letters   of   administration, 

1867  8. 
in  special  proceedings,  41  93,  60  811. 
in  unlawful  detainer,  1460  100. 
increase  of  amount  of  bond  on,  1447  89,  40. 
Injunction 

order  for,  from,  1417  36. 
intervention,  1417  89. 
is    probate    remedy    for    error   In   proper  or 

foreign  wills,  1817  8. 
is  taken,  when,  1425  64. 

joint,  from  order  denying  new  trial,  1447  64. 
joint  notice  of.  1426  78. 
Judgment 

affirmance  on,  42. 
agreed  case  on.  from,  1087. 
and  orders  may  be  reviewed  on,  1407. 
as  to,  generally,  see  analysis  of  26  para« 
1407. 
court  may  take  what  action,  1408i» 
decision  to  be  In  writing,  42. 
default  on,  1410  33,  84. 
effect  of,  generally,  2820. 
for   delivery   of   documents   or   personalty, 

stay  of,  what  necessary,  1480. 
from,  1417  40. 
interlocutory  orders  reviewable  on  appeal 

from,   1400. 
modification  of  judgment,  how  made,  14T0 

12. 
modifying  on,  40  111-185,  1472. 
new  trial,  passing  on  question  of  law  In- 
volved. 42, 
on    appeal,    certificate    of    attachment    or 

entry  of,   1476. 
on   remittitur.   1471S. 

amendments  allowed.  1470  8. 

as  to.  grenerally.  see  analysis  of  17  pars,. 

1476. 
authority  of  clerk  of  lower  court,  1470  4,  6. 
costs,   power   of   trial   court   over,   after, 

1470  6. 
Jurisdiction  of  appellate  court  lost  when, 

1470   7,    8. 
jurisdiction  of  superior  court  after  filing 
of  remittitur,  1470  9-11. 
on  signature  of  Judge  to  has  no  effect,  1081 

82. 
reversal  on,  67  269-308,  1472. 
review  of,  on,  1407-1410. 
reviewable  as  code  prescribes.   1407. 
reviewed  only  by  direct,  1408  16,  17. 
when  becomes  final, 
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Jurisdiction  of  superior  courts  on,  83. 
Jurisdiction  of  supreme  court 
as  to,  40  70-76. 
by  mandamus,  37  6. 
legislature  cannot  Impair,  37  7. 
test  of,  37  6. 
Jurisdiction  on,  1S75  2. 
Justification    of   sureties,    1451    14. 
law  Is  not  merely  directory,  1023  87. 
lies  from  Judgment  of  superior  court  ffraxit- 

ing  or  denying  the  writ,  1S73  2. 
lies  from  Judgment  of  superior  court  grant- 
ing or  denying  certiorari,  1681  67. 
line    of    demarcation    between    questions    of 

fact  and  conclusions  of  law,  1023  68. 
lost  through  laches,  1581  68. 
marriage,  suggestion  of,  410, 
minute  entry  directing  that  flndingi  and  de« 

cree  be  drawn,  1033  69. 
mode  of,  adopted,  when,  87  8. 
mode  of  taking,  1418. 

of  Judgment,  remedial  powers  of  court  on, 
42,  1472. 
modification  on,  effect  of,  1562  6,  6. 
modified  decree  of  divorce  on,  1446  21,  21. 
motion   to  recall   remittitur,   1476*  18-17. 
names  of  parties  on,  1403. 
need  not  be  plain,  speedy,  or  adequate  rem- 
edy. 1681  69. 
new    trial,    refusal   of,    and   Judgrment   from, 

1417    43-46. 
non-appealable      order,      proceedings,      1448 

63. 
not  dismissed  where  new  undertaking  given, 

1467  31,  32. 
notice  of.  1413,  1421  1-107. 

appellant  must  furnish  copy,  1455-1463. 
filing  and  serving,  1413. 
object  of  provision  is   twofold,  1023  62-64. 
objection    to    deposition    first   made    on,    un- 
tenable, 2482  5. 
on  trial  by  court,  1086  170-177. 
once   pending,   presumed   still   pending,   S83T 

136. 
one  notice  of  is  sufiScient,  1425  77-80. 
only  those  interested  and  appearing  are  par- 
ties  to,  2106   10. 
opinion 

of  court  different  from  findings,  1080  66-68. 
of  trial  court  forms  no  part  of  record  on, 
1022  9. 
order 

denying  motion   for  a  new  trial,   may  be 

reviewed  on,  1408  18. 
directing     receiver,     not     appealable,     348 

132. 
•ntered    for    one    at    large    upon    minutes, 

2176  10. 
for  injunction  cannot  be  annulled  by  cer- 
tiorari,   1681   70. 
forbidding  certification  of  transcript,  1445 

14. 
in  probate,  in  full  force  before  sntry,  2176 

11. 
made  out  of  court  without  notice,  may  be 
reviewed   on,   1403. 
as  to.  generally,  see  analysis  of  9  pars., 

1403. 
construed    not    to    apply    to    injunction 
granted  ex  parte,  1403  8-6. 


decree    discharging    administrator    made 

inadvertently,    1403    7. 
order   allowing   claim   against   estate   of 
deceased  person   made   out  of  court, 
1403  8. 
order   granting   leave   to   file   cross-com- 
plaint made  ex  parte,  1403  9. 
refusing    commission    to    take    deposition, 

appeal  does  not  lie,  2425  8. 
refusing   to   vacate   Judgment   of,   not   ap- 
pealable,  367   17. 
reviewable  as  code  prescribes,  1407. 
parties 

how  designated,  1403. 
to  record  only  may,  1411  29-36. 
party,  death  of.    See  tit.  Deatli. 
power  of  supreme  court  on,  42. 

as   to,  generally,  see  analysis   of   880  pars., 
42. 
powers  of  supreme  court,  42  1472» 
premature,   1448   76-78. 
premature,  when,  1416  81,  32. 
presumption  as   to  navigability  on,  2532  822. 
presumption   that  court  found   on  all   issues 

necessary  for  Judgment,   1080  70-72. 
printing  points  and  authorities  on,  costs  of, 

1533  83. 
probate 

court,  from,  1431« 

orders  and  decrees,  provisions   relating  to 

appeals  apply,  2175. 
proceedings,  appeals  in.     See  tit  WUls. 
procedure  in,  87  2,  3. 

proceeding   after   determination   of   issue   of 

law,  1040. 

as  to,   generally,   see   analysis   of   9   pars., 

1040. 

proceedings  for  removal   or  suspension,  204. 

proceedings    in    Insolvency    cases    must    be 

brought  up  by,  1581  71. 
proof 

of   claim    in    insolvency   will   not   prevent, 

1408  19. 
of  service  of  notice,  1426  92,  1458  40-42. 
proper  remedy  for  error  In  hearing,  practice 

on  probate  of  foreign  wills,   1818  2. 
provision  for  directory,  1027  29. 
<|uestions  considered  on,   1460  99. 

from  application  to  set  aside  default  Judg- 
ment.  740   749-766. 
questions,  how  presented  for  review 
afindavit,  part  of  record  on,  1104. 
bill  of  ozeeptlons 

appellant  must  furnish,  1455. 
used   on   motion    for   new   trial   may   be 
used  on,  1455. 
certificate    of    clerk    as    to    correctness    of 

transcript,   1462. 
certification    of    undertakings    and    copies, 

1462. 
copies,  how  certified,  1462. 
corporation.  Judgment-roll  on  appeal  from 

Judgment  dissolving,  1744. 
findings  of  referee,  how   reviewed,   1047. 
Jndtrment-roU 

appellant   must    furnish,    1455. 
what  constitutes.  1123. 
papers 

dismissal   for   failure   to   furnish,   1464. 
to  be  used  on  appeal  from 
Judgrment.    1456. 
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questions,    how    presented    for    review 
papers  to  be  used  on  appeal  from 

Judgment  rendered  on  appeal,  14M. 
orders,    except    order    grrantlng    or    re- 
fusing new  trials.  1480. 
order  grantlngr  or  refusing  new  trial, 

1461« 
record    on,    what   constitutes,    1104. 
statement  settled  after  motion  for  new 
trial  may  be  used  on,  14SSS. 
reason  for  separately  stating  findings  of  fact 

and  conclusions  of  law,  lOSO  78. 
record  on.     See  tit  Record  on  AypeaL 
as  to.   1181  6,  7,  1467  31-34. 
from  Judgment,  1465. 

on   appeal,  1464. 
from  order  granting  or  refusing  new  trial, 

1461. 
from   order   other   than   order  granting  or 

refusing  new  trial,  1469. 
generally,  see  analysis  of  80  pars.,  1104. 
subsequent  statement,  1104. 

presentation  and  service  of,  1104. 
supreme   court  will   not   go   outside   of,   OS 

224-227. 
to   contain   original   or  facsimile   of  hand- 
writing, when,  2344  12. 
reheartns  and  hearing  In  bank 

ordering  case  to  be  heard  in  bank,  OS. 
rehearing,  83. 
releases  property  from  levy,  1448. 
remedial  powers  of  appellate  court  on 

as   to,   generally,  see  analysis  of  89  pars., 

1473. 
construction  of  provision^  1478  6->». 
costs  which  have  been  paid  by  respondent, 

1478   10. 
damages  where  appeal  is  taken  merely  for 

delay,  1474  11-16. 
division  of  Judges,   affirmance,  1474  17,  18. 
enforcement    of    Judgment    by    execution, 

1474  20. 
extent  of  restitution,  1474  21. 
in    actions    to    recover    value    of    property 

sold  under  Judgment,  1478  3,  4. 
modification     of     Judgment     merely,     1474 

26-28. 
redelivery  of  stock  turned  over  on  decree, 
1476   80. 
restitution  of 

money  paid  on  order  prior  to  Judgment, 

1476  29. 
property  taken  In  eminent  domain,   1474 
19. 
reversal  of  Judgment 

does  not  set  aside  tax  levy,  1476  38,  89. 
sets  aside  sale,  1476  35-37. 
where  appeal  frivolous,  1474  14-16.  22-24. 
remedy    by    mandamus    does    not    lie,    when, 

1680    4. 
remittitur 

generally,    1476. 

Judgment    to    be    remitted    to    court    from 

which  appeal  taken,  42. 
remittiturs    in    transferred    cases,   06. 
resignation   of  guardian   appealing  from  or- 
der of  dismissal,  effect,  140R  20. 
respondent,  definition  of,  1400. 
respondent,   who  is,   1400. 


revernai 

new    action,    within    what    time    may    be 

brought,  832. 
not  decreed,  except  for  substantial  errors, 

740. 
Of  Judgment,  remedial  powers  of  court  on, 

42,   1472. 
of  Judgment,   restitution  of  rights,   1472. 
of   order   appointing   guardian,   validity  of 

acts,  1402. 
restitution  where  property  sold  under  exe- 
cution, 1472. 
review 

of  conflicting  testimony   as   to   boundaries 

on,  2861  2.    . 
of  finding  as  to  claims  of  mariners,   13S8. 
of  motion  for  nonsuit  not.  when,  1514  52. 
seamen,  of  findings  as  to  claims  of,  1858. 
what  may   be,   on   appeal   from   Judgment, 

1400. 
What  subject  to,  1400. 
Hsht  of 

cannot  be  cut  oft.  610  8. 
effect  on  writ  of  prohibition,  1600  87-4B. 
exercised  when  order  entered,  2176  12. 
lost  by  time,  87  3. 
prevents  certiorari,  1681  66. 
rules   of,    1611. 

ruling  on  demurrer  heard  on,  1072  21,  22. 
sale    in    foreclosure    proceedings    after,   1440 

38. 
scope  of  inquiry  on,  1107  36-66. 
second  notice  of  not   authorized,   1428  81. 
security   on   may   be   limited   in   case   of  an 
executor,  etc.,  1448. 
as  to,  generally,  see  analysis  of  101  pars., 
1444. 
service  of  notice  of,   1426  82-92,  1628  6. 
signature   to   notice   of,   presumption   of  au- 
thority,  1426  93,   94. 
special   proceedings,   provision   for,   for  trial 

by  court  has  no  reference  to,  1061  88. 
specific    objection    must    be    made    in    lower 

court,  2286  2. 
statement  of  grounds  of,  1468  46. 

particular  case  used  on  hearing  of  motion 
for   new   trial.   1468   47-70. 
statement  of  Judge  does  not  Impair  findings 

of  court,  1081  86. 
statement  on 

authentication,  1108  67. 

matters  to  be  included  in,  1106  68,  69. 

necessity  of,  1100  70-73. 

right  to,  1100  74. 

service  of  notice  of  making  order  denying 

new  trial  not  necessary,  1100  80. 
specification   of  error  and  objections,  1160 

75,  76. 
sufllciency  of,  1100  77,  78. 
time  of  serving,  1100  79. 
stay   of  proceedings   in   court   below,   excep- 
tions, 1462. 
as  to,   generally,  see  analysis  of  88  pars., 
1462. 
Stay  of  proceedings  on,  1443,  1660  2-10. 
as  to,  generally,  see  analysis  of  101  pars., 
1444. 
stay  of  execution  on,  1441  20,  21. 
stipulations  of  parties  on  does  not  take  place 

of  evidence,   1081   87. 
substitution  of  attorneys  after,  1440  91. 
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HQilicleiicy 

of    complaint    cannot    be    cpnsidered    on, 

when,  1072  28. 
of  evidence  cannot  be  considered  on,  1418 

55-70. 
of  findings  to  support  judgment  cannot  be 

inquired  into,   1072  24. 
of  verdict  to  support  judgment  cannot  h% 
considered   on,   1078   27. 
■vpertor  court 

appeal  to  from  justices'  court,  1401« 
bond.  Justiflcation   of  sureties  on,  88. 
cause  to  be  tried  anew,  ISOl. 
code   provisions    not   applying   to   appeals, 

1477. 
costs.  ISOl.  ^ 

damages,  where  taken  for  -delay,  IfiOl. 
deposit  in  lieu  of  undertaking,  1490. 
dismissal,  1601. 
docket   of   justice   of  peace   must   contain 

notice   of,   1400. 
docket  of  justice  of  peace  to  contain   re- 
ceipt of  bond  on  appeal,  1400. 
fine  for  not  transmitting  papers,  1497. 
from,  generally,  1477. 
how   taken.   1419,   1498. 

judgment,  effect  and  enforcement  of,  IBOl* 
may  allow  what  amendments,  097  81. 
notice   filed  with  justices'   clerk,  88. 
notice  of,  filing  and  serving,  1498. 
notice,  what  to  state,  1498. 
on    questions    of   law   and   fact,    no   stato- 

ment,  1490. 
on  questions  of  law,  statement,  1490. 
papers  to  be  filed  with  justices'  clerk,  88» 
powers  of  such  court,   IBOl. 
proceedings  therein,  ISOl. 
provisions  of  code  applicable,  IBOl* 
qaestlona  of 

fact,  action  tried  anew,  1490. 

fact,   no  statement  necessary,  1490. 

law,  hearing,  what  may  bo  referred  to 

on,  1490. 
law,  fltatementy 

amendments  to,  1490. 
contents   of,   1490. 
time  to  file,  1490. 
statement  and  amendments,  settlement  o^ 

88,  1490. 
stay  of  proccedlmrs 
officers'    fees,    IBOl. 
on  filing  undertaking,  IBOl. 
sureties,  exception  to,  and  juotiflcatloa  0^ 

1499. 
time  for  appeal,  1412,  1498, 
tranamUaloB  of  papem 
as  to,  1497. 
compelling,    1497. 
■Bdertaklng 

deposit   In   lieu   of,   1404. 
on.   1498. 

requisites  of,  1498. 
unnecessary    delay    In    bringing    caaso    to 

trial,  1501. 
what  papers  to  be  transmitted,  1497. 
who  may  take,  1498. 
supersedeas  on,  1449  92-98. 
■vpremc  court 

appeals  by  executors,  administrators,  and 
guardians,  1491,  1498. 


to,  generally,  1477. 

to,  from  cases  from  justices'  court,  1491. 
supreme  court's  power  on,  48. 
sureties    on,    subrogation    on    paying    money 

judgment  after  appeal,  1572. 
suspends  running  of  statute,  219  119. 
taken  for  mere  delay,  damages,  1474  11-18. 
time  for  taking,  1419  71,  72. 

cannot    be    enlarged    by   supreme    court, 
1419  78. 
time  of  filing,  1425  68-72. 
time  of  limited  by  statutory  provision,  2177 

18. 
to  compel  reinstatement  of  attorney,  204  70. 
to  superior  court 

adverse  parties  in,  1494  8-6. 


from  orders,  none  when,  1495  29-31. 
on   questions   of   fact,   or   law   and   fact, 
1490. 
as    to,    generally,    see    analysis    of    12 

pars.,  1490. 
street  of  appeal  on,  1497  5-7. 
as  to.   generally,  S8  974-980,  also  analysis  of 
'      86  pars.,  1494. 
attorney  of  record  need  not  sign  notice  of, 

1494   6. 
by  executors  and  administrators,  1491. 
as  to,  generally,  see  analysis  of  7  pars., 

1491. 
effect    of   reversal    of   order    appointing. 
See    tit.    BSxecutors   and    Administra- 
tors. 
determination  of  nature  of  appeal,  1495  28. 
dismissal  of,  when,  1494  8,  9. 
effect  of,  1494  10. 
erroneous    dismissal,    liability   of   sureties, 

1494  11. 
extension  of  time  to  appeal,  1494  12. 
failure 

of  sureties   to  justify,   effect  on   appeal, 

1494   13. 
to  file  undertaking,  effect,  1496  22. 
filing  of,  after,  1494  14,   15. 


default  judgment  of  justices,  1494  7. 
error    in    granting    writ    of    possession, 

when,    1491   242. 
Judgment  of  justices  of  the  peace,  1498. 
non-appealable    orders.      See    tit.    N<m- 
appea  tabic   Orders, 
confirming  report  of  referee,  1490  223, 

224. 
decision  of  judge  at  chambers  had  quo 

warranto.  1489  200. 
denying  redemption,   1490  213. 
directing 

complaint  be  made  more  definite  and 

certain,  not,   1480  128. 
pairment   of   money   into   court,   etc., 
1480    116. 
in  relation  to  receivers,  1489  201-212. 
interlocutory   decree   directing   specific 

performance,  none,  1490  227. 
judgrments     in      probate     proceedings. 

when,   1480   129-199. 
Of  nonsuit,  1480  115. 
refusing 

removal  of  cause,  not,  1490  221,  222. 
to   set   aside   appealable   order,    1490 
214-219. 
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to   superior   court 
from  refuslnsr 

to  set  aside  order  for  writ  of  assist- 
ance. 1490  218,  219. 
to    set    aside    non -appealable    order, 
no  appeal,  1490  220. 
rcapectlns 

confirmation     of    sale    in    partition, 

1486   117-125. 
substitution  of  parties,  1490  229,  280* 
■trlkins 

out    portion    of   complaint,    not,    14M 

126,    127. 
undertaking  to  stay  execution,   eto., 
1400   228. 
order 

in  relation  to  writ  of  assistance,  1491 

239.   240. 
In     supplementary     proceedings,     1491 

233. 
rendered  in  summary  proceeding's,  14tN> 

231.  232. 
vacating     order    substitutiner    trustee, 
not  appealable,  1491  234. 
police  court,   1403. 

separate  appeals  from  orders  and  Judg- 
ments,  1490  226,   226. 
▼old  judgment.  1491  236-238. 
in  what  cases  appeals  from  Justices'  courts, 

1491. 
Jurisdiction 

entry  of  Judgment.  1496  16. 
prerequisites  of.  1495  17-20. 
law  and  fact,  effect  of  appeal  on  question 

of,  1497  6-7. 
law,  appeal  on  question  of,  1497  8,  4. 
liability  of  sureties,  1496  21,  22. 
may  be  taken,  when,  1477. 
as  to,  generally,  see  analysis  of  242  para., 

1478. 
construction    of    provision    as    to,    1481 

15-23. 
from  consent  Judgment,  none,  1481  13, 14. 
from  default  Jndsmeat 

entered  by  clerk,  1482  26,  26. 
order  denying  motion  for,  not,  1481  27. 
order    denying    motion    to    set    asido, 
1482   28-30. 
from  flnal  Jvdffstent 
entered  in   action,  1477. 
In  condemnation  proceedings,  148S  44* 
46. 
from    interlocutory    Judgment    in    action 
to  enforce  trust,  none,  1484  76,  76. 
Interloeiitory  order 

in  intervention,  1484  80. 
subjecting    trust    fund    to    payment 
of  claim,  none,  1484  77,  78. 
from  JudRTinent 

denying  writ  of  mandamus,  1486  94,  96. 

generally,  1484  81-90. 

of    insolvency,    under    Bank    Commis- 

sloners'   Act,   1481  9. 
on  certiorari,  none,  1481  11. 
on  demurrer,  not,  when,  1482  81,  82. 
or    order    granting    or    refusing,    eto., 

letters    testamentary,    1477. 
to    raise    moot    question,    not   allowed, 
1485   96. 


from  order 

.amending   order   dismissing    complaint 
in    interpleader,    14»4    79. 
denying  motion  to  amend  minutes,  not 

allowable.   1481   4. 
denying  motion   for  entry  of  different 

Judgment,    1483   51. 
directing  payment  of  alimony  pendente 

lite,    1482    39-43. 
dismissing  action  for  failure  to  serve 

summons,  1482  34-38. 
dissolving  or   refusing  to  dissolve  at- 
tachment.     See    tit.    Attachment. 
Vmntlng 

injunction,  1484  62-70. 
•r  refiuilng 

new  trial,  1477. 

to    grant    relief    from    failure    to 
present  bill  of  exceptions,  not 
appealable,   1481   10. 
In  insolvency  proceedings,  1484  tl-74. 
in  relation  to  guardianship,  1483  52-60. 
made   after   flnal   Judgment,    1485  91. 
modifying  Judgment,  1486  92,  93. 
or  Judgment   in   action   to   enforce  In- 
heritance  tax,   1488  61. 
refusing 

continuance,  none,  1482  24. 

to  allow  reporter's  claim,  none,  1482 

24. 
to  vacate  ex  parte  order,  148S  49,  50. 
regarding  neV  trial,  1485  97. 
releasing  attached  property.   1481  5. 
striking  out,   etc.,  affidavits  on   motion 
for  new  trial,  not  appealable,  1485 
98-111. 
to  enforce  labor  claims,  1483  47,  48. 
from  special  proceedings.   1477. 


f 


i 


notice  of  appeal 

mistake  in  date  of  Judgment  in,  1495  24. 
not  conclusive  of  nature  of.   1497  8. 
order  of  service  and  filing,  1495  26-27. 
service  of  on  corporations.  1496  28. 
yovrer  of  superior  court  on  appeal 

as  to.  generally,  see  analysis  of  22  pars.. 

1602. 
dismissal   for  want  of  prosecution,  1563 

21,  22. 
for  failure  to  prosecute  an  appeal,  1501. 
for  unnecessary  delay  in  bringing  to  a 

hearing,   1501. 
judgment  rendered  In  superior  court  on 

appeal,  1501, 
new  trial 

of  trial  on  appeal.  1602  12. 
on  appeal,  1502  18-16. 
rseord 

failure  to  produce  in  appellate  court,     ' 
1503  17. 
rehearing,  petition  for,  1603  18. 
remittitur,  certified  copy  of  Judgment  of 
the  superior  court  is  sufficient,  1508 
19. 
reversal    where    appeal    on    question    of 

law,  1608  20. 
w^hen  the  action  Is  tried  anew,  1601. 
reversal    of   Judgment   proper,    when,    1496 

32. 
special  appearance  in  superior  court,  1497 
9. 


— — ■ — — - — "■ ^-^  —^ 

Where  no  section  mark  (9)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotation. 


INDBX. 


263a 
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to  superior  court 

■tay  of  proceedings  on  fllingr  undertaklniTf 

ISOl. 
transmission  of  papers  to  appellate  eourt, 
1497. 
duty  of  Justices  to  send  up  notice  of  ap- 
peal, 1498  6.  7. 
waiver  of,  1496  6. 
trial  de  noro 

extent  of,  1490  88. 

on  appeal  from  justices'  court,  1497 10-12. 
undertaking  on  appeal,  1496. 

adverse  party  may  accept  sufficiency  of 

sureties  within  what  time,  1499. 
aa  to,  generally,  see  analysis  of  26  pari.* 
.      1499. 
.  construction  of  proylslon.  1890  8-5. 
deposit  of  money  to  pay  costs  on  appeal, 

1500  6.    7. 
deposit  of  the  amount  of  the  Judfirment. 
Including   all    costs,    appealed    from, 
1499. 
extension  of  time,  IBOO  8. 
fliinff  of  undertaking,  1000  9-12. 
if  a  stay  of  proceedings  be  claimed,  1498, 
Jurisdiction,  prerequisites,  1800  16,  16. 
Justification,  failure  of  sureties,  effect  of^ 

1600   18,   14. 
liability  of  sureties  on,  1801  25. 
rejection  of  undertakingr  must  be  prompt, 

1500  28. 
new    undertaking    in    place    of   old    ono, 

for  costs,   1800  18-21. 
service  of  exception  essential,  1500  24. 
order  requiring  sureties  to  Justify  before 

superior  Judge,  1800  22. 
waiver  of  Justification  of  sureties,  1601    26. 
when  the  action   is  for  the  recovery  of 

money,  1496. 
when  the  action  Is  for  the  recovery  of, 
or  to  enforce  foreclosure  and  lien  on 
specific  personal  property,  1498. 
when    the   Judgment    appealed    from   di- 
rects delivery  of  possession  of  real 
property,  1496. 
when  the  surety  signing  in  place  of  oao 
refusing  to  Justify.  1800  17. 
waiver  • 

of  entry  of  Judgment,  1498  86. 
of  service  of  notice,  appearance  la,  1490 
84,   86. 
within  what  time  to  be  taken,  1494  8,  9. 
to  the  supreme  court,  1477-1498. 
tranaeript  on 

as  to,   1407  19-28. 

bill  of  exceptions  to  form  part  of  on  ap- 
peal,  1480   8-16. 
clerk's  certificate,  etc.,  1409. 
minutes  of  clerk  on  trial  are  no  part  of, 

1104,   1189   12,    1401. 
necessity  of,  1489  71,  72. 
printing  of,  1488  89. 
service  of,   1486  48. 
single  in  several  appeals,  1408  44,  45. 
stipulation  as  to  correctness  of,  1464  29. 
time  to  file,  1406  60-70. 
undertaking   should    not   be   embodied   In, 

1409   78. 
waiver  of  Insuffleiency  of,  1409  74. 


tnuitee's  aecouat 

after  distribution,  appeal  from,  how  taken. 

2107. 
decree    settling    conclusive    on   affirmance, 
9107. 
undertaking  on.     See  tit.  Undertaklas  oa  Ap- 
peal. 
administrator  appellant,   1491. 
and  to  stay  execution,  1400  3,  4. 
approval,  1440  9. 
as    to,    1419-1400. 
generally,  1427  108-164,  see  also  analysis 

of  23  pars.,  1430. 
provision  for,  1441  22. 
attachment  on  appeal  from,  1448. 
authority  to  fix  amount  of.  1441  28,  24. 
concerning  real  property,  1438. 

SLB  to.  generally,  see  analysis  of  66  pars., 
1489. 
copies  of,  how  certified,  1402. 

as  to,  generally,  see  analysis  of  28  pars., 
1408. 
deposit  In  lieu  of,  1419,  1497  108,  109,  1480, 

1402. 
dispensing  with,  when  appellant  Is  execu- 
tor, trustee,  etc.,  1448. 
documents,  delivery  of,  judgment  for,  1480. 
duty  of  court  to  fix  amount,  1441  26. 
exeevtloB  of 

conveyance.  Judgment  directing,  1488. 
judgrment  by  Issuance  of  writ  of  posses- 
sion,  1441  26. 
exception  to  sureties,  1400. 
ezecator 

appellant,   1448,  1498. 
oflElclal  bond  suflldent,  1491. 
failure   to   file,    taken   advantage   of,   how, 

1427. 110-112. 
filing   of,    effect,    1427   118,    114. 
final  bond  of  guardian  sufficient,  1491* 
for  costs   only,   1442  49. 
for  payment  of  deficiency,   1442  86-40. 
for  use  and  occupation,   1442  50,  61. 
from  decree  foreclosing  mortgage,  1441  86. 
from  Juderment  for  delivery   of  document, 
1480. 
as  to,  generally,  see  analjrsia  of  17  pars., 
1487. 
how  certified,  1402. 
in  action  against  vessel,  1807  8. 
in  cases  not  specified,  1402. 
in  ejectment.    See  tit  BJectmeBt. 
iBanAcient 

dismissal,  1404. 
new  bond,  1404. 
interlineation    of   date   of   entry   of   order 

denying  new   trial,   1481  4. 
joint,    1431   5. 
Justification   of  sureties  on,   1400. 

as  to.  generally,  see  analysis  of  28  pars., 
1401. 
liability  of  sureties  on,  1441  82-84. 
may  be  In  one  Instrument  or  several,  1400. 
may    be   limited    In    case   of   an    executor, 
1448. 
as  to,  generally,  see  analysis  of  101  pars.. 
1444. 

money  Judgment,  1482. 
motion   to   dismiss,   what  considered,    1427 
116. 
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undertakingr 

must  be  in  writing,  etc.,  1430. 
necesssary  unless  waived,  14111. 
necessity  of.  1427  116-121. 
need    not    be    siven    within    time    limited, 

1419   79. 
not   required   when   money  deposited  with 

treasurer,   1447  66. 
obligation    of    sureties    to    pay    judsment* 

14S6  34-49. 
Obligee,   on,   1481  7,  8. 
on   appeal  from 

decree    and    order   of   sale   In   mortgage 

foreclosure,   1448  47,   48. 
Judgment    directing    delivery    of   posses- 
sion of  real  property,   144S  62-66. 
judgment  directing  sale  of  real  property 

merely,    144S   56. 
from  money  Judgment,  14S2. 
as    to,    generally,    see    analysis    of    60 
pars.,  1438. 
on    application    for    mandamus    to   compel 

fixing  amount,   1441  27. 
on    stay    of   proceedings    under    judgment* 

distinct  from  bond  required,  1488  20. 
order  dispensing  with,  1448  64-71. 
order   fixing   amoiint 

may  be  made  ex  parte,  1441  28. 
need   not   name   separately   amounts   for 
waste,  etc.,  1441  29. 
place  of  filing.  1428  122. 
real    property,    sale    of    possession,    |udir- 

ment  directing.   1438. 
reference  in  to  orders  appealed  from,  1488 

123. 
requisites  of,  148d. 
several,   1431   6. 

several  documents  may  be  In,  1408* 
should    not    be    embodied    in    tranaoript* 

1461   22. 
tftirnlns 

as  to,   1488  124-126. 
by  appellant,  1481  9. 
single  on  several  appeals,  1428  187-141* 
•tlpnlatlon 

that  has  been  filed,  1488  142,  148. 
that  has  been  given  in  due  form,  efleot 
of,    1429   142,    148. 
■uAdency  of 

as  to,  1481  10-17. 

erroneous  description  of  property,  1441 
80. 
■vretles   on 

as  parties,  1486  60. 

attorney  for  appellant,  1488  18. 

judgment   payable    in    specified    kind    of 

money,  when,  1482. 
paying    money    judgment    after    appeal, 

1S72. 
Stipulation   for   judgment   against,   1488, 
subrogation  of,  1578. 
surety  company,  1488  19. 
twice  for  different  amounts,  effect,  1441 
31. 
time  for  filing,  1419,  1488  144-168, 

extension  of,  1662. 
to  stay  deficiency  judgment,  1488W 
to  stay  execution,  1480  164,  166. 
to  stay  Judgment 
appointing  receiver, 


directing    foreclosure    of    chattel    mort- 
gage, 1486. 
for   delivery    of   documents    or    personal 

property,   1436. 
for  execution  of  instrument,  1488. 
for    sale    or    delivery    of    real    property, 
1488. 
to  stay  money  Judgment 
affidavits   of  sureties,   1488. 
liability  of  sureties,  1488. 
requisites,    1482. 

to    stay    order    granting    alias    writ    of 
possession,   bond   necessary.    1488. 
trustee  appellant,   1448. 
voluntary    satisfaction    of    judgment    de- 
stroys right  of,  1408  21-28. 
vraiTer  of 

as  to,   1419,  1400. 

Insufficiency  of,  1488  21-23. 

notice   of,   stipulation  by  attorney,  1487 

107. 
right  of,  1406  24-26. 
right  of  by  attorney,  192  274. 
what  constitutes,  delivery  to  deputy  clerk 
after  close  of  office  does  not,  1427  114. 
what   errors,    etc.,   will   be   considered   on. 
708  17,  18. 
what  may  be  reviewed  on,  from  Judgment, 
1469. 
administrator's  account,  1470  8. 
affirmance   of  Judgment  void   for  want  of 

service,  1470  4. 
alimony,  order  granting,  1470  6. 
amendment,    order    permitting,    1470    6. 
appealable  order  not  reviewed,  when,  1470 

7. 
as  to,  generally, see  7S8  17,  18,  also  analy- 
sis of  67  pars.,  1469.  - 
attachment,    order   dissolving,   1470   8,   9. 
contest  of  will,  order  dismissing,  1470  10. 
cost  bill,   order  denying  motion   to  strike 

items  from,   1470  12,   13. 
death  of  respondent,  effect  on,  1470  14.  IS. 
demurrer,  order  overruling,   1470   16,   17. 
executor,    order   setting   aside    decree   set- 
tling  account,    1470    18. 
findings  not  made  by  appellate  court,  1470 

19,  20. 
interlocutory    decree    not    reipiewed,    1471 

21. 
interlocutory  Judgment  in  divorce,  not  re- 
viewable, 1471  22. 
interlocutory    order    in    partition    not    re- 
viewable,  1471   28,   24. 
irregularity  in  attachment,  1471  26. 
Judgment,  order  refusing  to  set  aside  and 

vacate,  1471  26. 
modification     of     judgment,     when     made. 

1471  28. 

objections    to    complaint    which    may    be 

obviated,    1471    42. 
order  appointtn^r  receiver  before  Judgment, 

1472  46-48. 

order  refusing  removal  of  cause.  1472  53. 

order  to  strike  out  pleading.  1471  44-46. 

partial  distribution,  reversal  of  order  va- 
cating previous   order,   1471   43. 

refusal  to  hear  motion  to  dismiss  for  want 
of  prosecution.  1472  49. 

refusal  to  settle  statement  on  motion  for 
new   trial,   1479  60. 
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APPEAL  IN  CIVIL  ACTIONS   (Continued), 
what  napers  to  be  used  on  from  Judgrment* 
14SS. 
as  to.   grenerallyp  see  analysis  of  74  pars., 

1450. 
affidavits  printed  In  transcript,  1406  8-S. 
bill   of  exeeptlona 

cannot    be    granted    by    supreme    court, 

1406  6.  7. 
to   constitute  part   of  transcript  on  ap- 
peal, 1406  8-15. 
what   papers    to    be    used    on    appeals    from 
orders,  etc.,  1409. 
affidavit  used  on  hearing:  of  motion  to  set 

aside  service  of  summons,   1460  2. 
as  to.   generally,  see  analysis  of  28  pars., 

1460. 
eopy  of  motion  for  and  notice  of  motion 

for  writ  of  assistance,  1461  23. 
copy  of  order  appealed  from,  1461  9. 
identification  of  papers,  necessity  of,  1461 

11-15. 
motion   for  change  of  venue,  1460  7. 
order    dissolving    preliminary    injunction, 

1461   16-18. 
order  granting  or  refusing  new  trial,  1461. 
as  to.  generally,  see  analysis  of  14  pars,. 
1461. 
return  of  sale  used  in  hearing  of  motion 

to  confirm,   1461  19. 
statement   of   motion    for   new   trial,    1461 
20. 
I       what  reviewable  on,  see  'Hrhat  may  b«  >•- 

viewed    on,''    this    title. 
j  as  to,  generally,  722  475-512. 

I  vrhere  Jadgment  directs 

I  appointment  of  receiver,  1486. 

delivery    of    documents    or    personalty, 
I  1466. 

4  execution    of    conveyance    or    other    in- 

strument, 1488. 
issuance  of  alias  writ  of  possession,  1T88. 
payment  of  money,  1482. 
sale  of  mortgaged  premises,  1488. 
sale  of  personal  property  on  foreclosure, 

1486. 
sale  or  delivery  of  real  property,  1488. 
when  perfected,   1440  17. 
within  what  time  may  be  taken.  1412. 
within  what  time  must  be  taken,  2170. 
action  of  superior  court  not  definite  until 

entered,  2176   2. 
as  to,   generally,  see  analysis  of  81  pars., 
1418|   also    analysis    of   18   pars.,   2178. 
attachment,   order  respecting,   1418. 
attempted     after    sixty    days,     ineffective, 

2176  3. 
change   of  venue,   order   relating  to,   1418* 
construction  of  provision,  1416  25-28. 
death  of  plaintiff  before  expiration  of  time, 

effect  of,   1416  30. 
evidence,  time  for  appeal  to  review,  1411. 
falling    due    since    rendering   decree,    1417 

42. 
final  Ivdgmeiit 
as  to,  1418. 
orders  after,  1418* 
from  an  Interlocutory  judgment,  order,  or 
decree,   1418. 
in  actions  for  partition  of  real  property, 
1418. 


from  an  order 

confirming,    etc.,    report    of    referees    in 

partition,   1418. 
granting  or  refusing  a  new  trial,  1418. 
from  Jvdimient 

before   entry,    1410   7-18. 
of  inferior  court.  1417  40. 
rendered    on    appeal    from    an    Inferior 
court,   1418. 
farther  order  denying 
homestead,  2176  4. 
motion  for  new  trial,  1417  43-45. 
from  order  of  sale  In  judgment  foreclosure, 

1210   11,    12. 
heirship,   appeal   in   proceedings   to   deter- 
mine,  2128. 
in  bankruptcy  proceedings,  1416  23,  24. 
in  decree  of  distribution,  1416  31,  32. 
in  probate,  sixty  days  after  entry  of  order, 

2176  6. 
injunction,    order    dissolving.    1417    88. 
interlocutory  judgment,  1417  38. 
new  trial,  order  relating  to,  time  for  ap- 
peal,   1417    43-46. 
on   amendment   of  Judgment,   1410  4-6. 
on  default,  1416  33,  34. 
on  interlocutory  Judgment  or  decree,  1417 

37,    38. 
on  order 

discharging   judgement   debtor   from    im- 
prisonment, 1417  36. 
dismissing     complaint     in     intervention, 

1417  39.. 
dissolving  injunction,  1417  86. 
partition,  order  respecting,  1418, 
practice  as  to,  1417  46. 
premature  before  entry  in  Judgment- book, 

2176    6. 
probate  proceedings,  orders  and  decrees  in, 

2170. 
receiver,   order  relating  to,  1418. 
statutory    provision    regarding    is    manda« 

tory,  1417  41. 
taken  after  time  has  expired,   effect,   1416 

14-22. 
Within  what  time  may  be  taken,   1412, 
^vho  may  appeal  and  In  what  cases 
agreed  case,   from  judgment,   1680. 
any  aggrieved  party  may,  1400. 
award 

decision  upon  motion  to  modify,  appeal- 
able, 1801. 
judgrment   on,   before   motion  to   correct, 
not  appealable,  1801. 
corporation,     from     dissolving  '  judgment, 

1744. 
cases  In  which  may  be  taken,  1477. 
distribution,   from  proceedings  in,  2180. 
election   contest,  from,   1628. 
eminent  domain,  in,  1788. 
heirship,  from  Judgment  in  proceedings  to 

determine,  2180. 
Judgment 

in  cause  submitted  without  action,  1687. 
from  which  may  be  taken,  1477. 
may  be  taken  in  what  cases,  1477. 
mechanics'  Hen,  in  cases  involving,  1717. 
trtal 
from   orders   respecting,    1477. 
order  for  made  by  court  without  appli- 
cation  of  parties,    1100. 
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who  may  appeal  and  In  what  oases 

orders  from  which  may  be  taken,  1477* 
receiver,  from  appointment  of,  1477. 
trustee's  account  after  distribution,  from, 

ai67. 

special  administrator,  none  from  appoint- 
ment of,  1874. 

who  may  appeal,   1400k 
writ  of  assistance  stayed  by,  when,  1450  101. 
writ  of  certiorari  will  not  lie,  when,  1681  72. 

APPBAIi  BOND.     See  tit.  Appeal,  Bomd  os. 

APPBAIiABIiB    ORDER 

cannot    be    reviewed    on    appeal    from    final 

Judgrment,  1470  7. 
refusal  to  set  aside  is  appealable,  1480  214* 

219. 
refusal  to  vacate  Judffment  of  dismissal  not, 

007  17. 
one  directiner  receiver  not,  948  182. 
that  administratrix  allow  suit  in  her  namo. 

Is   not,  9008  27. 

APPEARAJrCB 

accusation  against  attorney,  to,  90S. 
and    motion    to    set    aside    Judgment    where 
misnomer  In  name  of  defendant,  1B20  28. 
answer  is,  isa7. 

and  waiver  of  summons,  548  102,  108. 
attoraer 

for  absent  or  minor  heirs,  9178. 

Inadvertent   appearance   withdrawn,   effect 
of,  541  79. 

must  have  authority,  1528  10-17. 

not  authorized,  defendant  has  not,  641  84. 

on  accusation  for  removal,  206. 
authority    of    attorney    presumed    from    ap- 
pearance,  541   80-82. 
bail  for,  on  arrest  for  contempt,  1780* 
by  attorney 

as  to,  177  21-47. 

binds  party,  498  8-6. 

by  notice  of  appearance,  499  17. 

only  by  writing  or  appearance,  499  18. 

waiver  of  notice  of  motion  to  vacate,  908 
20. 
by  demurrer  and  answer,  541  77,  78. 
oonaent 

by  attorney  in  writing  a  sufficient,  641  88. 

to  judgment  constitutes,  1528  20,  21. 

cures  defective  service,  497,  682. 
defendant 

by,    1627. 

may  appear  by  attorney  or  in  person,  but 
not  in  both,  541  85. 

of,   equivalent   to  personal  service,  682. 
demurrer  is,  1627. 

not   a   special,   but   a   general   appearanoa, 
542  86. 

to  a  complaint,  constitutes,  1629  26. 
•llect  of 

change  of  venue  on,  1628  18. 

where  summons  not  issued  or  served,  908, 
escheat,  who  may  appear,  1791. 
eminent  domain,  who  may  appear,  1707» 
entered  by  attorney,  641  78. 
fatal  defect  of  want  of  Jurisdiction  not  cured 
by    objection    to    Jurisdiction    alone,    Is 
special.   642  S9. 
findings  waived  by  non-appearance  at  trial, 
loaK. 


filing  answar  Is,  1627* 
not  at  trial,  1090  12. 
torm  of  notice  of,  1099  SS,  St. 
generally,  1697. 
guardian,  by,  2181* 
had  first  upon  spaelal  motion  booomeo  gan- 

eral,  when,  684  4. 
husband  and  wife,  884-871. 
In  action  to  release  attachment,  911  8. 
In  contempt  proceedings,  1589  22. 
In  forcible  entry  and  detainer,  1068. 
In  Justices'  eonrt 
time  for,  1889. 
In  proceedings  for  disbarment,  20S. 
In  superior  court  on  appeal,  waives  service  of 

notice,  1496  34,  85. 
Inquiry  ipto  authority  to  appear,  179  84-47. 
Joint  contract,  appearance  where  one  defend- 
ant appears  or  is  served,  497. 
Jury  waived  by  non-appearance  at  trial.  1019. 
Justices'  court,  trial  In,  when  party  fails  to 

appear,  1889. 
must  be  made  by  person  sued  as  John  Do€^ 

642  90. 
notice 
after,  1627. 

as  to,  generally,  see  analsrsls  of  88  para.. 
1627. 
written,  is,  1617. 
of  representative  in  foreclosure  suit,  1979  C. 
on  appeal,  1628  6. 

proceedings  to  compel  In  supplementary  pro- 
ceedings, 1200. 
recital  of.  confined  to  parties  served,  542  9L 
record  I 

must  show,  542  98. 
of,  by  attorney,  conclusive,  642  92. 
signature  of  attorney  first  appearing  recog- 
nized by  court,  642  94. 
summons,  time  for,  to  be  Inserted  In,  499.       i 
•pedal 

as  to,  1680  46-48. 

becomes  general,  when,  584  4. 

converted  Into  general,  how,  542  95-98. 

how  made  and  what  is,  1680  46-58. 

In  superior  court,  on  appeal,  1497  9. 

to    dismiss    and    answer    not    general,   498 

11-19. 
to  object  to  Jurisdiction,  642  89. 
time  for,  409. 
trial 

failure  to  appear  waives  findings,  1038. 
failure  to  appear  waives  Jury,  1019. 
trial  of  actions  on  failure  to,  063. 
to  be  made  at  place  where  court  appointed 

to  be  held,  114. 
verbal  authority  by  defendant  to  enter  Judg- 
ment is  not,  1631  64. 
vessels,  actions  against,  who  may  appear  and 

defend,   1850. 
▼olvntary 

equivalent  to  personal  service  of  summons 

and  complaint.  648  99-101. 
gives  court  Jurisdiction,  682,  648  99,  101. 
vraiver  by 

as  to,  generally,  766  75-77. 

o^  findings  by   failure  to  appear.   lOSS. 

of  Jury  trial  by  failure  to  make,  1019. 

of  notice,  on  appeal  to  superior  court.  1485 

34,  35. 
of  service,  497,  682. 
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APPEAL  IN  CIVIL  ACTIONS   (Continued), 
waiver  by 

of  summons,  497,  SS2,  96S. 
of    want    of    notice    in    guardianship    pro* 
ceedlngs,  2200  60. 
waiver  of  defects,  1S31  66.  67. 
what  constitutes.    1BS7. 
when  deemed  waived,  901  4. 

APPELLANT 
Who  Is,  1409. 

appellate:  court 

Jurisdiction  of,  lost,  when,  1470  7,  8. 
takes  same  notice  as  trial  court,  2299  4» 

appellate:  jurisdiction 

of  superior  court,  88. 
of  supreme  court,  80. 
as  to,  crenerally,  see  analysis  of  lOS  pars., 
S7. 

APPLICATIONS 

repeated,  for  same  order,  prohibited,  121^  ISO. 

APPORTIONMENT 

of  counsel  fee  and  expenses  In  partition.  1214. 

APPRAISEMENT.  See  tits.  Apyralserai  Es- 
tates of  Deeedentsy  Inventory,  Appraise- 
ment, and  Possession  of  Estate. 

appointment  of  appraisers  at  chambers,  119. 
estates  of  deceased  persons,  119,  1888,  1941. 
homestead,  of,  appeal  from  report,  1478»  1942l 
of  ward's  estate,  2224. 
APPRAISERS 
appointment 

at  chambers,  119. 

by  superior  court, 

of  ward's  estate, 
duty  of,  1888. 

as  to  homestead,  1941. 
inventory  to  be  signed  by, 
of  after-discovered  property, 
.report  of 

how   confirmed,   1942. 

on  homestead.  194X 
to  be  sworn,  1888. 
who  are,  and  by  whom  appolntod, 

ARBITRATION 

adjournments,  1798. 

agreement  for  and  report  are  written  Instru- 
ments within  statute  of  limitations,  280 
19. 
agrreement   to,    recitals.   229   64. 
all  arbitrators  must  meet  and  act,  1662,  1796. 
appeal 

as  to.   1796,  1801. 

dismissed,  when,  1800  9. 

time  in  which  must  be  taken,  1800  9. 
arbitrators 

majority  may  determine  question,  179& 

must  be  sworn,  1798. 
powers  of 

to    appoint    time    and    place    of    hearlnib 
1708. 

to  take  evidence,  1798. 

void  submission  to,  1799  2. 
award,  1709 

as  to,  generally,  see  analysis  of  10  pars., 
1800. 

based  on  submission  not  statutory,  1706  6. 

compelling  arbitrators  to  make,  1797. 

correcting,    1801, 


decision 

by  chance,  w^at  is  not,  1799  6. 
on  motion  subject  to  appeal,  1801. 
delivery  of,  1799. 
enforcement   of,   1797. 
filing  and  entry  of.  1799. 

has  effect  of  judgment,  when,  1799.  . 

modification  and  correction  of,  on  motion,  | 
1801.  j 

may  be  vacated  In  certain  cases,  1800.  . 

power  to  make,  1798. 
presumption    that    all    matters    submitted 

passed  on,  2278. 
signing  of,  1799. 
to  be  in  writing,  1799. 
vacating.  1800. 
valid    as    a    common    law    award,    when, 

1799  4. 
validity    of    award    depends    upon    what, 

1798   6. 
when  judgment  to  be  entered  on,  1799. 
boundaries,  of,   1796. 

court  may,  on  motion,  modify  award,  1801. 
damages  on  revocation,  1801. 
decision    on    motion    is    subject    to    appeal. 

1801. 
delegation  of  authority  by  arbitrators,  1798 

8. 
error  waived,  1800  11. 
estoppel  as  to  award  of  cost,  1687  58. 
filing   award,   time   of,   1798   4. 
fire  inanranee 

award  upon  limited  submission,  1796  5. 
submission    of    question    of    loss    by,    to, 
1796  8. 
generally,  1796-1801. 

gross  error  must  appear  as  ground  for  vaca- 
ting, 1800  6. 
hearing,  1796. 

in  writing,  award  must  be,  1799  6. 
Jndgment  on  award 

agreement    to    arbitrate    Is    consent    that 

Judgment   shall    be   entered,    1799    7. 
to  be  entered,  when,  ^799* 
entry,  1799  8. 
Jvrlsdlctlon 
.an  award  based  on  submission  not  statu- 
tory, 1796  6. 
how  obtained  by  court,  1798  6. 
of  parties,  1796  7. 
requisites  for  conferring,  1786  7. 
majority  of  arbitrators  may  determine  ques- 
tion, 1798. 
mining  claim,  section  has  no  application  to. 

1798   8. 
modifying  award  on  motion,  1801. 
modlflcatlon,  grounds  for,  1801. 
notice  of  award   prerequisite   to  commence-  i 
ment  of  suit  on,  1706  4.  | 

number  of  to  determine,  1797. 
oath  of,  1798. 

oaths,  power  to  administer,  1788. 
partition,  1796. 
partnership  matters  In  controversy,  1799  9. 

10. 
powers  of  arbitrators,  1798. 

as   to,   generally,   see   analysis   of   6   pars. 
1798. 
quorum   of  arbitrators,   1S62. 
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real  property,   title  cannot  be  submitted  to» 

ITIMI. 
report   binds   corporation*  when,   880  £4. 
revocation  of 

as  to,  generally,  1707. 

action  to  recover,  1801. 

general  rule  as  to,  1798  6. 

when  may  be  made,  1798  9. 
rules   in   relation   to  arbitration,   1798  4. 
setting  aside,  1800. 
subjects  of,  1796. 

•vbimlssloii  to 

agreement  to  submit  matters  in  dispute  to, 
is  voluntary  withdrawal  from  Jurisdic- 
tion of  court,  1797  3. 
as  to,  generally,  see  analysis  of  11  pars., 

1797. 
entry  of,  as  order  of  court,  1797. 
filing  with  clerk  and  entry  of,  1797. 
making  order  of  court.  1797. 
may  be  entered  as  an  order  of  the  court, 

1797. 
must  be  in  writing,  1797. 
of  cause  to,  operates  as  discontinuance  of 

action,  1798  10. 
of  question  of  loss  by  fire  to,  1796  8, 
revocation  of 
as  to,  1797. 

action  may  be  brought,  what  to  be  re- 
covered, 1801. 
damages  on.  1801. 
grounds  for,  1800. 
to  be  in  writing,  1797. 
writing,  must  be  In,  1T97. 
I       superior  court.  Jurisdiction  in,  1797. 

three   arbitrators   must   meet,   but   two  maT 

act.  1562,  1798. 
time  of 

entry  of  Judgment,  construction  of  "thoro- 

upon,"    1798    11. 
filing  award  in,  1798  4. 
title  to  real  property  may  not  be  submitted 

to,    1796. 
vacation  of  avrard 
grounds  of,  1800  6. 

practice  as  to  stating  In  motion,  1990  t.  8. 
validity   of   the   award   depends   upon  what, 

1798    6. 
void 

Judgment  on,  1801  10. 
submission,  1799  2. 
waiver  of  error,  1800  11. 
what  may  be  submitted  to  and  when,  1796. 
as   to.   generally,   see   analysis   of  8   pars., 

1796. 
authority  of  clerk  to  enter,  stipulation  re- 

quired,  1796  3. 
commencement    of    suit,    notice    of    award 
requisite,  1796  4. 
when  cause  may  be  submitted  to,  1796* 

ARCHITBCT   AND   CLIBNT 

damages  for  giving  party  information  cannot 
be  set  up  as  a  counterclaim,  when, 
610  6. 

not  Included  in  examination  as  to  communi- 
cations, 2810  8. 

ARGI7ME2NT 

case  may  be  brought  before  court  for,  when, 
1116. 


order  of  counsels*,  997. 
reserving  case  for,  1112,  1115. 
supreme  court,  order  of,  in,  107* 
▲RRBST.     See   tit.   BaU. 

affidavits   for   arrest,   774,   1880. 

to    be    delivered    to    sheriff,    and    copy    to 
defendant,  776. 
arrested  party,  application  by,  for  postpone- 
ment of  trial  in  Justice's  court,  1886. 
cases   In  which  defendant  may  be  arrested, 
769. 
absconding  debtor,  770  S. 
as   to.   generally,  see  analysis  of  68  pars., 

760. 
charge  must  be  fully  stated  In  complaint, 

778   63. 
conditions  prescribed  by  statute,  T78  S5. 
facts  authorizing  also  constitute  cause  of 

action,  771   19. 
facts    upon   which   charge   based   most   be 

specifically  alleged,  771  20. 
for  debt.     See  tit.  ImprlnonmeBt  for  Debt. 
for   removal   or   disposition   of   goods,  773 

62. 
In  action 

against    person,    can    issue    only    upon 

direction  of  court.  771  17,  18. 
charging  defendant  with  fraud,  769. 
for  fine  or  penalty,  768. 
to  recover 

money  or  damages,  769. 
possession   of  personal   property,  769. 
where  defendant  has  removed  or  disposed 
of  his  property,  769. 
in  agency  or  fldueiary  relations,  770  4-10. 
in  attachment,  770  11-15. 
In  fraud 

allegations  necessary,  771  21-24. 
in  incurring  obligation,  771  25-86. 
in  ne  exeat,  see  tit.  Ne  Bzeat. 
in  partnership  actions.  See  tit.  Partncraklp. 
in    proceedings    for    settlement    of    estate, 

773  50. 
liberty    of    citizens    not    to    be    imperiled 

by.  778  46. 
on  final  process.  772  87-40. 
right  of  plaintiff  to.  778  54. 
transfer  of  property.     See  tit.  Transfer  of 

Property. 
wilful    injury    to   person   or   property,   778 
67. 
causes  for  arrest,  709. 
code  prescribes  only  mode  of,  768. 
constitutional  provision  as  to,  768. 
contempt  In.     See  tit.  Contempt. 

for,   1786. 
damages  for  wrongful  securing  arrest,  776  3. 

mental  anguish  as  element  of,  777  4.  5. 
death  of  defendant  exonerates  ball,  780. 
defendant,  when  subject  to,  769. 
deposit  in  lieu  of  bail.     See  tit.  Ball. 
discharged    from.     See   tit   Ball. 

attorney's   fees   for  services   In   procuring, 

770   2. 
jf  person  committed  on  civil  process.     See 
tit  Prisoner. 
as  to,  generally.  168S-1640. 
on  ball  or  deposit     See  tits.  Ball|  Deposit. 
as  to,  778. 
entry   of  Judgment   In   Justice's   court   when 
defendant  subject  to.  1302. 
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A.RRKST    (Continued), 
escape.     See  tit.  Bscape. 
as  to,  783. 

-sheriff   may   discharire   himself   by   g-ivlns 
bail«  782. 
execution,  llftO. 

exemption  from  arrest  of  witness.    See  ''wit- 
nefM,"  this   title, 
for  contempt,  768  3,   4. 
exoneration  of  hail.     See  tit.  Ball« 
for  embezzlement,  769. 
for  fraud,  769,  771  21-36. 
forcible  entry  in,  1658. 

fraud,  necessary  to  Justify  arrest,  771  21*86. 
generally,  768-788. 
grounds  for,  768. 
how  ball  given.     See  tit.  Ball. 
how  made,  778. 
immunity  from   imprisonment  for  debt, 

5.  6. 
Id  actloii 

for  fine  or  penalty,  769. 
of  forcible  entry  and  detainer,  when. 
In  Justices*  court 
aJBdavIt   for 

and  order  for  arrest,  1889. 
fundamentally  defective,  effect  on,  1881  S. 
construction     of     provision     relating     to, 

1S80    2. 
defendant  arrested  roust  be  taken  before 

the  Justice  immediately,  1881. 
olllccr   arrcstlAff 

must  detain  the  defendant,  1881* 
must  give  notice  to  plaintiff  of  arrest, 
1881. 
order   of  arrest   and   arrest  of  defendant, 
1889,  1881. 
Justices'  court,  in,  1889,  1881* 
limitation  of  power  to  arrest,  768. 
malicious.  Joinder  of  actions,  599. 
mandamus,  disobedience  of, 
manner  of,  prescribed  by  code, 

■BOtlOB 

to  reduce  ball,  affidavits  on,  788L 
to  vacate  order  "of  arrest 
affidavits  on,  78S. 
when  granted,  78S. 
ne  exeat,  768,  778  46. 

as   to.    generally,   see   analysis   of   6   pars., 
768. 
of  debtor  in  supplementary  proceedings,  1196, 
of  Judgment  debtor,  1169,  1154. 
of  usurper  of  office,  when,  1841. 
on    civil   process,    discharge    from.      See    tit. 
Dlsctaarirc  of  Person  Imprlsoaed  on  Civil 


order  of 

about   to  depart  from   the  state,  eto.,  774 

3,  4. 
aJBdavlt  to  obtata 

amendmeikt  of,  776  7-9. 
arrest  upon,  intention  of,  775  10. 
insufficiency,  order  of  arrest  void,  776  21. 
objections   to   sufficiency  of,   776   22. 
what  to  contain,  774. 
as    to,    generally,    see    analysis    of    80 
pars.,  774. 
allegation    on    information    and    belief    of 

removal  and  concealment,  776  15-17. 
and  affidavit  to  be  delivered  to  sheriff  and 
copy  to  defendant,  778. 


as    to,    generally,   778-778. 

averment  that  part  of  goods  carried  away. 

775  11. 
by  whom  made,  778. 
circumstances  must  be  disclosed  by,  775  13. 

denying  sufficiency  of,  776  14. 
construction,   courts  do   not  extend  provi- 
sion by,  776  12. 
execution  of,  778. 
filing,  789. 
form  of,  777. 
Insufficient  affidavit  makes  order  of  arrest 

void«  776  21. 
Is  matter  of  practice,  774  2. 
is   void   where   Judge   has   no   Jurisdiction, 

774  3. 
Jurisdiction   to  issue,  775   18-20. 
party  entitled  to,  when,  775  23. 
rearrest    not    allowed    party    when    once 

party  discharged,  775  24. 
service  of,  778. 
should  disclose,  776  26. 
specific  facts  must  be  shown  by,  776  27. 
sufficient  cause  of  action  existing,  776  28. 
undertaking  of  plaintiff,  776. 
vacated,  when,  782. 
when  may  be  made,  777. 

as  to,  generally,  see  analysis  of  7  pars., 
777. 
when  order  vacated,  782. 
"will    escape    from    state,"    not    sufficient 
allegation  to  warrant,  776  89,  80. 
power  to  arrest,  limit  of,  768. 
privilege  of  witness.    See  '^witness*"  this  title.  ' 

as  to,  generally,  2564. 
probate,   arrest  for  refusal   to  obey  citation 

in,  1894. 
public  administrator,   of,  ai89, 
quo  warranto,  in,  1841. 
rcsponalbillty 

for  manner  in  which  officer  executes  pro- 
cess, 777  7. 
for  validity  of  process,  777  8. 
security  by  plaintiff  before  order  of  arrest. 
776. 
as  to,  generally,  see  analysis  10  pars.,  776. 
sheriir 

liable  as  bail,  when,  788. 
Judgment  against  as  bail,  782. 
paying  over  money,  781. 
return,  etc.,  789. 
support   of  prisoner,   plaintiff  must  famish. 

1649. 
surrender  of  defendant  by  ball,  778^ 
undertaking  on  arrest 
as  to.  776. 

given  after  arrest,  777  9. 
vacating  arrest,  782. 
void   process  no  Justification  for  arrest,   777 

10. 
when  defendant 
about  to  leave  state,  769. 
about   to   remove   or   dispose   of  property, 
769. 
when    property    concealed    or    disposed    of, 

769. 
witness.     See  tit.  'Witness, 
arrest  of 

for  refusal  to  testify,  2418. 
«    liability  of  officer,  2554. 
when  void,  2854. 
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ARREST  (Continued), 
witness 

liability  of  officer  arresting. 
protected   from 

court  to  dischargre  witness  from, 
that  he  is   at  the  time  ffolnff  to  the 
place  of  attendance,  9SSS. 
the   affidavit  may   be  taken   by   the 
officer,  26SS. 
to  be  made  void  and  party  making  ar- 
rest liable,  2564. 
t»  make  aJBdaTlt 

that    he    has    been    nwr^A    with    a 

subpoena,  9554. 
that   he   has   not   thus   been   served 
by  his  own  procurement,  S6M. 
when  attending  or  goinff  to  or  retumlntf 

from  court,  2564. 
when  exonerated  from  arrest  2664. 
when  entitled  to  release  from,  2666. 
writ  of  only  intermediate  remedy,  772  68. 

ARSON 

burning  one's  own  property  is  not,  whera 
unoccupied,  2296  114. 

ARTISAN.     See  tit.  Mechaaiea»  Uea. 

ASSAULT  AND  BATFIORT 

damages  for  libel  cannot  be  oounterolalmadt 

ei8  6. 
Jurisdiction  of  Justices'  oourt,  loa. 
limitation  of  action  for,  812. 
negligence  cannot  be  counterolalmad,  •!•  f« 

ASSEMBLY 

to  present  impeachments,  2t. 

ASSESSMENT.      See    tits.    CorparatlOBS|    ToM 
Aaaeaanient. 

averment  of  too  high  presumed  error  in 
judgment.  2888  66. 

by  county  assessor,  presumed  regular,  2888    68* 

claim  and  delivery,  802. 

for  taxation  not  admissible  to  show  value 
in   eminent  domain,   1770  6. 

costs  of  course  in  action  involving,  1688* 

record,  incompetent  to  prove  value  in  pro- 
ceedings in  eminent  domain,  1770  7. 

stock  sold  for,  816. 

to  contest,   827. 

value  of  property  taken  for  public  usa,  178tu 

ASSESSOR.     See  tit.  Deputy  AaseMOr. 

opinion  as  to  land  as  seurity,  not  raview- 
able,  2801  76. 

ASSETS 

custody  of»  ezclualvaly  in  admlniatrator, 
2087  7. 

ASSIGNED 

choses  in  action,  not  attachable,  881  82. 
Interest   in   executory  contract,   not  attaoh- 
able.  882  58. 

ASSIGNEE 

cannot  maintain  action  when,  868  168-170. 

having  sold  property  of  insolvent,  prohibit 
tion  will  not  issue,  1607  7. 

not  presumed   to   continue  where  successor 
appointed.  2S307  'IBS. 
1         of  devisee.     See  tit.  Devisee,  Aasignee  of. 

of  Insolvent  corporation,  right  of  to  property, 
1174   6. 

of  insurance  policy,  must  be  joined  as  de- 
fondant,  when,  404  25. 

of  interest  in  subject  matter  of  action,  412  13. 


of  intarest  pendente  lite  may  intervene,  488  48. 
of  Judgipent,  execution  by,  418  14-16. 
of  note  secured  by  chattel  mortgage  may  in- 
tervene, when,  488  49,  60. 
of  partner,  necessary  party  to  action  and  for 

accounting  and  dissolution,  404  86. 
of  subject-matter  of  actions,  488  61. 

A88IGNEE  FOR   BENEFIT  OF  CREDITORS 

action    against    to   compel    carnring   out   of 

trust.  404  24. 
substitution  of  for  assignor,  412  11,  12. 

ASSIGNMENT 
aUeged 

presumed  assignee  has  qualified,  2888  64. 
presumed    conditions    precedent    properly 
performed,  2888  66. 
ohose,  of,  not  to  prejudice  defense,  847* 
oross-demand  not  barred  by,  818. 
effect  on  counterclaim,  618  6. 
of  account,  payment  conditional  on  recovery, 

848  2,  8. 
of  cause  of  action  for  conversion,  788  2S. 
of  claim   held   for  collection,   attorney   may 

not,  188  282. 
Of    demand,    does    not    defeat    counterclaim, 

810   8-11. 
of  Judgment  of  oUent,  attorney  may  not  128 

283,  284. 
of  negotiable  instrument.    See  tit  Neswtlabie 

ImstnuBieBt. 
of  non-negotiable  Instrument.     See  tit.  Nes- 

nevotlable   laatniaieiit. 
of  note  and  account,  consideration  for,  844  16. 
Of  thing  la  action 

not  to  prejudice  defendants,  847. 

as  to,  generally,  see  pars.,  1-172,  p.  848. 
necessary  notice  and  sufficiency  of,  888  97- 

108. 
not  to  prejudice  right  of  set-off,  347. 
redemptioner  to  produce  copy  of,  1188. 
thing  in  action,  of,  847,  410. 
transfer   of   interest   does   not  abate   action, 

410. 
what  constitutes  an,  364r  109-126. 
what  does  not  constitute  an,  866  127-162. 

ASSIGNMENT  FOR  CREDITORS 

salaries  and  wages  as  preferred  claims,  1720. 

ASSIGNOR 

of  interest  may  settle  action  after  transfer. 
418    17. 

ASSISTANCE 

bond   on   appeal  from  order  directing  alias 

writ,  1782. 
execution,  1160, 


after  eeietioa 
effect  of,  1782, 
proceedings  on,  17S& 
alias  writ  of  posseaslon,  appeal  from  order, 
stay,  1782. 
writ  of,  to  put  plaintiff  in  eminent  domain  in 
possession,  1780, 

ASSOCIATION 

t 

associates  may  be  sued  In  name  of,  448. 
beneflcfal  and  otherwise,  actions  against.  414 
20-32. 

change  of  name,  how  effected,  1704. 
savings  and  loan,  dissolution  of,  1745. 
sued.  how.  448. 
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ASSUMPSIT.    See  tit.  Implied  Assmmpalt. 

against  married  women.  867  24 •26. 
denial  in  case  of,  690  22. 

ATTACHING   CIUEDDITOR 

may  institute  proceedlngrs  to  set  aside  judg- 
ment by  confession,   1084  8. 

ATTACHMENT 
action 

affainst    sheriff    for    wrongful    seizure    of 
property  under,  2fN(  80. 

commenced  before  debt  due,  864  3. 

for   maliciously   suing   out,    limitation,  886 
68.  69.  804  22-26. 
administrator 

against,   to  compel  attendance,  1887. 

or  executor,  against,  1887,  8088. 
aJBdavIt  for 

as  to,  generally*  see  analysis  of  46  pars.. 


what  to  contain, 
airalnat 

common  carrier,  868  123. 

materials  provided  for  building,  1716. 
allegations  of  fact  in,  809  8-39. 

amendment  of,  871  81-33. 

clerical  mistake  in,  871  34. 

collateral  attack  of,  871  35. 

falsity  of.  871  38. 

of  set-off  or  counterclaim,  871  30. 
and  order  of  arrest  in  same  action,  770  11-16. 

appeal 

effect  of,  undertaking,  1448. 

from  order  respecting,  time  for,  1418. 

lies  from  order  respecting,  1477. 
attorney     to     give    written    instructions    to 

sheriff  what  to  attach,  802. 
authorized  when,  864  11-16. 
balance  remalnlnip  due  after  sale 

depofslt    with    clerk    not    payment    when, 

how  collected,  906. 
bankruptcy    or    insolvency    discharges,    866 

148-15C. 
before  summons  a  nullity,  867  188. 
bond    given    sheriff   to    prevent    levy   of   not 

affected  by  stay  bond,  1446  10. 
bond  by  city  void.  1571  2. 
by    attorney    employed   to    collect   debt,    184 

111-114. 

eannot  be 

enforced  where  defendant  dies  before  judg- 
ment, 1984  6. 
bad  where  debt  secured  by  mortgage,  1818 
18. 
character  of  lien  of,  866  161,  163. 
claim  of 

mariners  and  others  for  wages  superior  to^ 
1867. 

property 

third  person,  property  claimed  by,  how 

tried,  900. 
wages,  claim  for,  preferred,  1731. 
clerk  must  Insue  writ  on  vessel,  1866. 
collateral  attack  on  proceedings,  864  4. 
collusive    confers    no    right    against    whoo]* 

868  122. 
complaint  In,  866  20-26. 
allegation  that  plaintiff  has  performed  con- 
tract, 865  20. 
effect  of  prayer  for  accounting,  866  21. 


In  actions  upon  contracts,  expressed  or  im- 
plied, allegations,  866  26-54. 
joinder  of  causes  in  one  of  which  plaintiff 
not   entitled   to   attachment,   effect   of, 
865  22. 
misnomer  of  defendant,  866   28. 
pleading  contract,  856  24. 
statement  of  specific  amount  due,  866  26. 
construction  of  provision  for,  864  6-9. 
contempt,    for,    1724-1748. 

conveyance  before  perfection   of  lien,  887  3. 
corporation,  886. 

creditors  may  intervene,  when,  486  63. 
custody,  886. 
damages  for  excessive,  cannot  be  set  up  in 

action  for  price  of  goods,  611  26. 
death   of   defendant 

dissolves  attachment,  418  18-20. 
releases,  865  169. 
debts  and   credits,  886. 
delivery  to  defendant  when  judgment  in  his 

favor,  910. 
deposit  on,   to  be  applied  in  satisfaction  of 

Judgment.  905. 
directed  to  sheriff,  876. 
discharge  of,  914  14. 
affidavits  upon  motion   for,  917, 
appllcatlo'n   for,  911-917. 
at  what  time  may  be  moved  for,  912. 
certified  copy  of  order  of  may  be  recorded, 

917. 
for  Irregularity,  917. 
grounds  of.  912,  914  20-43,  917. 
judgment  for  defendant,  910. 
motion  for,  911,  912. 
affidavits,  917. 
before  levy,  916  46. 
facts  considered  on,  916  47-49. 
not  to  be  turned  into  demurrer,  916  44, 
notice  on,  916  50. 
officers'  fees,  916  61. 
party  who  may  move,  916  52-56. 
•waiver  of  irregularities,  916  57,  58. 
on  Judgment  for  defendant,  910. 
undertaking  on,  911. 
dismissal    and    reinstatement    of   suit,    effect 
«  on,  910,  6. 

dissolution  of,  911-917. 

by  supreme  court  on  affirmance.  48  6-11. 
effect   of,   896    30. 

on  appointment  of  receiver,  864  185-137. 
embezzlement  by  executor  or  administrator, 

on,   1887. 
enforcing  lien  of  commenced  prior  to  mort- 
gage, 1886  121. 
estate   of  decedent,   to  compel   inventory   of 

after-discovered  property  of,  1898. 
evidence  of  debt,  no  provision  for,  884  83. 
examination  of  debtor  and  third  persons,  and 

order  thereon,  88S. 
execution  of,  878-898. 
writ,   means  more  than  mere  attachment, 
887  4-14. 
•xeontor 
agalnat 

for    failure    to    return    account   of   sale, 

2027. 
to  compel  accounting,  2098-2086. 
or  administrator,   1887,  2093. 
exemptions  In,  868  55-57. 
execution  Hen,  merger  of  In,  880  83,  84. 
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ATTACHMENT    (Continued), 
exhaustion  of  security,  866  164. 
form  of,  875. 

garnishment.     See  tit.  GanUsluneiitt 
generally,  862*910. 
in    actions    for    malicious    prosecution, 

61-78. 
in   contempt  proceedings,  17SS. 
in  contracts,  expressed  and  Implied,  8M  26- 

64. 
in  general,  8B8  1-10. 
Id  Justices'  court 

certain  provisions  apply  to  all  attachment* 

in  Justices'  courts,  1888. 
undertaking  on   must  be  required,  1S88. 
as  to,  generally,  see  analysis  of,  6  pars., 
1888. 
fVTlt   of 

shall  issue  upon  affidavit,  1881i 
to  whom  directed,  1888. 
In  what  cases  may  be  released  and  upon  what 
terms,  911. 
as  to,  generally,  see  analysis  of,  11  pars.. 

Oil. 
undertaking  to  secure  release.  Oil. 
as   to,   generally,   see   analysis,  OU. 
Injunction  in,  868  102. 
Intervention  in,  868  108-118. 
inventory 

by  sheriff,  899. 

how  made,  899. 

full,  sheriff  to  make,  899. 

of   after- discovered   property  of  decedent, 

to  compel,  1898. 
of   property   attached,   889. 
Irregularities   in   considered  on  appeal  from 

order  refusing  to  dissolve,  1471  26. 
irregularity  of,  considered  on  motion  to  dis- 
solve, not  on  appeal,  1481  6. 
issuance  of  writ  not  a  Judicial  proceeding, 

871  80-44. 
issue  of,  not  to  be  before  summons,  858. 
Judgment,  858  58-60. 
for  defendant 

appeal,  effect  of,  919  4,  6. 

effect,  910. 

ipso     facto     dissolves     attachment.     010 

7,  8. 
what  sheriff  is  to  deliver,  010. 

as    to,    generally,    see   analysis   of,   11 
pars.,  010. 
what  to  be  delivered  to  him,  010. 
fer  plaimtm 
as  to,  generally,  see  analysis  of  IS  paim« 

006. 
enforcing  payment,  005  8. 
how  satisfied,  005. 
levying  execution,  005  4. 
order  of  satisfaction,  005  6,  6. 
private  sale,  no  authority  for,  000  11. 
sale,  005  7-10. 

segregation  of  interests  held  in  common, 
006  12. 
lien,  merger  of  in,  860  79,  80. 
satisfying    out   of   attached   property   and 
payment  of  balance  to  defendant,  006, 


Juror,  against,  to  compel  attendance  at  court, 

154. 
Justices'  court,  in,  1882,  1888. 


levy,  how  property  attached 
acoOnta 

collected,  receipt  of  sheriff  for, 
may  be  collected  without  suit, 
attorney  to  give  written  Instructions  what 

to  attach,  802. 
credits,  how  attached,  880. 
custody,  personal  property  must  be  taken 

in,  when,  886. 
debts 
and  credits  attached,  to  be  collected,  80O. 
how  attached,  886. 
personal  property 
how  attached,  885. 
not  susceptible  of  manual  delivery,  885, 

880  31-40. 
susceptible  of  manual  delivery,  how  at- 
tached,  885,  880  22-80. 
real  property,  how  attached,  885. 
recorder  to  Index  attachment  of  realty,  888^ 
shares  of  stock,  how  attached,  886. 
liability  for  wrongful  seizure,  888  16,  16. 
Uen  of 

enforced  how,  854  10. 
is  merged  in  Judgment,  1168  84. 
merged  in  Judgment  lien,  1187  6. 
not  preserved  on  appeal,  when,  1446  11. 
takes  effect  immediately  upon  levy,  880  IT- 
21. 
manner  of  service 

on  personal  property,  880  22-69. 
on  real  property,  800  41-61. 
where  peraonai  property 
capable  of  manual  delivery,  898, 880  22-80. 
is   not   capable   of   manual   delivery, 
81-40. 
may  be  voluntarily  released  by  creditor, 

146-147. 
meaning  of  term   as   used   In   provision  for 

appeal,  1481  6. 
memorandum  of  property,  806,  800. 
merger  in  Judgment  lien,  850  79-86. 
motion  to  discharge  may  be  made  upon  what 
grounds,  012. 
as  to,  generally,  see  analysis  of  68  pars.. 

018. 
grounds  of  discharge,  014  20-43. 
waiver  of  irregularities,  016  67,  68. 
when  motion  made  by  affidavit  it  may  be 

opposed  by  affidavit,  017. 
when  writ  to  be  discharged,  017. 
who  may  move  to  discharge,  016  68-66. 
motion  to  dissolve 

conflicting  evidence,  014  8-18. 
wrongfully   refused,   modified  by  supreme 
court,  40  117-118. 
non-resident  defendants,  860  87-98. 
nonsuit  discharges,  010  11. 
not  distinct  proceedings  in  nature  of  an  ac- 
tion in  rem,  854  11,  12. 
Bot  In  nature  of  common- law  distress,  886 

144. 
notice  of  motion  to  dismiss  does  not  consti- 
tute appearance,  1616  9. 
of   national   bank  before  Judgment   not   al- 
lowed. 868  67. 
of  personal  property,  stocks,  bonds,  etc,  886. 
as  to,  generally,  see  analysis  of  64  pars.. 


of  property  brought  Into  state  by  receiver, 
046  116. 
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ATTACHMISNT  (Continued), 
of  real  proporty.  886. 
as  to,  erenerally,  ««•  analysis  of  64  pank* 

88e. 
conveyance  before  perfection  of  lleut  effect* 

887  8. 
execution  of  writ,  meaning  of,  887  4-7. 
decision  of  trial  court  as  to  sufficiency  of 

levy,   888   8. 
Irregrularlties  in  may  be  waived,  888  9. 
liability   for   wrongrful   seizure   under,  888 
15,  16. 
!  lien  takes  effect  upon  levy,  889  17-20. 

.  reasonable  dlligrence,  888  10-14. 

of  eharee  of  stock  and  debts  due  defendant* 
as  to,  generally,  see  analysis  99  pars.,  878. 
how  attached  and  disposed  of,  878. 
of    trespassing    animals,    868    192,    198,    9TX 

46. 
of  vessel,  when,  1858. 
officer 

entitled  to  fees,  881  62-59. 
protected  by  writ  of,  882  60-64. 
ordev 

dissolving 
or  refusing  to  dissolve,  appealable,  1481 

7.  8. 
not    reviewable    on    appeal    from    Judg- 
ment on  merits,  1470  8. 
refusing  to  dissolve,  appeal,  1470  9. 
particular  kinds  of  liens,  806  165-184. 
perishable  property.   See  tit  PertsMabie  Pre#- 

erty. 
plaintiff    cannot    waive    security    and    bring 
attachment,  887  186,  187. 
1        possession  of  receiver  does  not  screen  from, 
846  114. 
preferred  claims  for  wages.  1781. 
premature,   damages  for,  cannot  be  set  up, 

when,  612  27. 
preparation  for,  before  suit  commenced,  871 

45. 
priority  of 

liens  in,  881  94-143. 
wages  in  case  of,  1721« 
proceedings  to  release 

appearance  and  notice  of  motion,  811  S« 
before  whom  taken,  911, 
property 

attachable,  878  4-60. 
dalued  by  tblrd  person 

claimant    may    be    required   to   describe 

property,  901  3. 
demand  and  notice,  901  4-18. 
estoppel,  909  44,  46. 
indemnity  to  sheriff,  802  16-19. 
justification  of  officer,  902  20-86. 
measure  of  damages,  908  36-89. 
sheriff's  Jury,  904  41. 
-      title,  how  tried,  000. 

as    to,    generally,    see   analysis    of    61 
pars.,   900. 
wrongful  seizure,  904  42-51. 
debts,  etc.,  sheriff  may  collect,  888. 
liable  to.  878-893. 

may  be  sold  under  execution,  when,  888> 
application   of   proceeds,   900   2. 
notice  of  sale,  900  3. 
not  attachable,  882  51-97. 
of  defendant  only  to  be  attached,  888  98. 
sale  of.  890,  900. 


■atlsfactlon  of  Judgment,  to  bo  applied*  la, 

90S. 
third  person  claiming,  808. 
third  person's  hands,  in,  882. 
purpose  of,  855  16. 

recorder,  how  to  index  attachments,  888, 
redelivery,  terms  of,  912  6. 
rolease  of,  866  144-160. 

delivery  of  property  and  prooeedi  to  de- 
fendant, 911. 
on  giving   undertaking,  811* 
on  real  property 
manner  of,  917. 
recording,  917. 
proceedings  for,  before  whom  taken,  811« 
undertaking  for,  911. 

Justification  of  sureties,  911, 
undertaking  of  defendant,  911. 
upon  what  terms  granted*  811. 
when  granted,  911. 
remedy 

is  statutory,  865  17,  18. 
is  matter  of  right,  866  19. 
return  of  vrrlt 
manner  of,  917. 
sheriff's,  899-817, 
time  for,  917. 
revival  of  lien  of,  1187  7. 
sale,  899,  900. 
of  property 
balance  due 

execution  for,  905,  808, 
how  collected,  800. 
delivery  of  property  or  proceeds  to  de- 
fendant when  Judgment  satisfied,  906^ 
906. 
manner  of,  900. 
may  be  as  under  execution,  008. 
notice,  900,  905. 
perlsbable 

how  sold,  899. 
proceeds  of,  905. 
under  execution.  906. 
under    void,    restrained    by    Injunction, 
when,  818  73. 
security  of  mortgage  lien  or  pledge,  866  161- 

186. 
several  writs  may  be  issued,  871. 

to  different  sheriffs,  876. 
sberiff 

collection  and  payment  over  by,  908. 
return  by,  899,  917. 
ships,  etc.,  against,   1346-1858. 
stay-bond  on  appeal  releases,  866  160. 
suit  on  undertaking  in.     See  tit.  Undertaking 

on   Attachment. 
surplus  after  satisfaction,  disposition  of,  906 

8,  4. 
surviving    partner,    against,    to    compel    ac- 
counting, 2050. 
test  of  attachability,  886  99. 
time  of  issuing,  852,  867  188-191. 
unauthorized    and    void    summons    will    not 

support.  808  189. 
under  writ  of  execution,  purpose  of,  1162  49. 
undertaking  on.     See  tit  Undertaking  on  At- 
taehment. 
amoi|nt  of,  872. 
delivered  to  defendant  on  Judgment  In  his 

favor,   910. 
discharge  of  vessel  from,  1850. 
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undertaking  on 

exception  to  sureties,  872. 

form  of,  874  24-36,  877  19-26. 

generally,  87S. 

Justification  of  sureties,  871. 

liability  of  sureties,  911. 

release    of    attachment,    prM^eistlng',    8fl^ 

911« 
release  of  attachment,  908. 
requisites,  872. 

successful  defendant  entitled  to,  810. 
vacatingr  for  failure  of  sureties  to  lustlfjr. 


^rkat  mar  be  attacked 

as  to,  generally,  878  4-99. 
corporation,   shares   of  stock  may  be  at- 
tached, 878. 
debts  may  be  attached,  878. 
exempt  property  not  attachable.     See  tit. 

BaremptlOB. 
materials  for  building  not  subject  to,  1M8« 
vessels,  attachment  of.     See  tits.  Ships  aa4 

Skipping  I  Vc««el%  Ship%  and  Boats. 
what  property  subject  to,  878. 
When  and  In  what  cases  may  issue,  SBX 
as  to.  generally,  see  analysis  of  198  para.* 
853. 
will,  person  not  producing,  1890. 
witness,  to  compel  attendance  of,  127^  2418* 
writ  of 

and  requirements  thereof,  878. 

collateral  attack  on,  877  27. 

directed  to  sheriff,  876. 

evidence   In   aid  of  return  admissible,  918 

6-27. 
excessive  levy  under,  877  28,  29. 
levy  of  second  writ  after  release,  877  80. 
may  be  issued  at  time  of  issuing  summons, 

868  190,  191. 
Statement   of   demand   in   conformity   with 
complaint,  877  31-84. 
amount  must  be  that  stated  in  affidavit, 

878,  35,  36. 
or  "thereabouts"  following  specific  stato* 
ment,  effect  of,  878  37. 
to  whom  directed  and  what  to  state,  870. 
as  to,  generally,  see  analysis  of  87  pars., 

870. 
when  must  be  discharged,  917. 
when  to  be  returned,  917. 
as  to,  generally,  see  analysis  of  27  para., 
917. 

ATTBNDANCB 

witness,  compelling,  1960-1997,  2407-2418. 

ATTORNBY  AND  CLIENT.     See   tit.   Attoraer 
at  Law. 

confidential  communications  between  cannot 

be  revealed,  2806,  2811  22,   2812   36. 
nature  of  the  relation  of,  177  16-17. 

ATTORNEY   AT  L.A1V 

abandoning    case    without    Justification,    192 

27S. 
absence  of,  postponement  of  trial,  991. 
absentee,  probate  court  may  appoint  attorney 

to  represent,  2178. 
action  for  serrleee 
limitation,  804  26-29. 
to   recover,  1084  2. 


of  less  than  full  amount  of  olalm,  198  279. 
of  money  Instead  of  land,  198  280. 
accusation  against.     See  "pioi'iosdlava  to  vo- 
moTo,*'  etc,   this  titlo. 
answer,  200. 
appearance,  200* 
citation,  200. 
demurrer,  200, 
Judgment,  208, 
reference,  200L 
trial,  200. 

verification  of,  200. 
•ekaowledgBBeat  by 

of  service,  182.  78,  80-86. 
of  service  of  original  process,  198  281. 
action  against  to  recover  for  negligence  of, 

place  of  trial,  408  7. 
mAaiisaioA  of 

as  to,   generally,  see  analysis  of  17  pars., 

104. 
after  examination,  100. 
certificate  of  and  license,  1081, 
oounty  courts,  108. 
district  courts,  100. 
examination  of  candidates  for,  1081, 
from  other  state  or  country,  100, 
oath  on,  100, 
qualifications  of,  104, 
who  may  be,  104. 
•Svcement 

and  stipulations  by,  effect  ot  ITO  8-14,  182 

88-98. 
to  pay,  will  not  support  Judgment,  1884  8. 
allowance  of  statutory,  1084  4-10. 
answering  as  guardian  ad  litem  without  or- 
der of  court,  contempt,  172  42. 
appeal   to  supreme  court  in  proceedings  for 

disbarment,  208  66-67. 
appearance  by  must  be  with  authority,  IQSS 

10-17. 
•ppointmeBt  of 

absent  or  minor  heirs,  appointment  of,  2178. 
appointment  of  to  represent  party  in  par- 
tition, 1299. 
by  court  for  absent  heirs,  196  20. 
for  minor  on  distribution  and  final  settle- 
ment, 2181. 
probate  court,  appointment  by,  1808,  2178. 
to  represent  absent  defendant,  022  12-18. 
will  contest,  appointment  on,  1808. 
assignment  or  transfer  of  claim  held  for  col- 
lection, 198  282.  284. 
attendance  for  examination,  personal,  100  4. 

necessary,   100   4. 
authority   of.     See   "dvtlca  aad   powers   of,** 
this  title. 
as  to.  174,  177  15-77,  190. 
generally,  see  analysis  of  382  pars.,  174.       • 
retraxit,  to  enter,  190  827. 
substituted  attorney,  190,  197  17-19. 
to  appear,  presumed,  041  80,  82. 
to    employ    only    means    consistent    with 
truth.    172   48. 
oannot  appeal   from  order  settling  final  ac- 
count of  executor,  etc,  2100  11. 
oannot  be  witness  against  client,  when,  2808, 

2811   18-36. 
causes    for    removal.      See   '^proceedings   for 
removal  or  stispeBsloB  of,**  this  title. 
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causes  for  removal 

as  to,  IM. 

grenerally.     See  analysis  of  70  pars.,  IM. 
ceasing  to  act,  notice  to  appoint  substitute 

IM. 
elMinse  of 

as  to,  loe. 

generally,  see  analysis  of  27  para.,  IMl 

notice  of,  198. 
claim  need  not  be  presented,  IMS  8S. 
elerk 

to  keep  roll  of,  197. 

to  certify  list  of,  ie7. 
compensation  of.     See  ^Vcesy*  this  title;  alflO 
tit.   Attorney  Feee* 

as  costs  of  parties.  158S. 

as  to,  grenerally,  15S4  1-36. 

for  professional  services,  168  S-5. 

left  to  parties,  IBSS. 

under   employment,   action   accrues,   wh«^ 
214  29,  80. 
compromising  action  employed  to  prosecute 

ins  287-294. 
confessing  judgment  by,  IM  296. 
confidence   reposed   in   to   be  maintained  lii« 

violate,  179  44-46. 
consents  by,  184  118-124. 

in  writing,  sufficient  appearance^  S41  88« 
eOBtempt   of  court 

assuming  to  be,   1794. 

practising    without    license,    167. 
contingent  fee,  contract  for,  1419  6-9. 
contracting     with      representatives      admits 

jurisdiction.  aiO«  IS. 
eomvtctlon   of   felony  or  ■iladenAcanor 

certificate    thereof   to   supreme  court,  994» 

ground  for  removal,  901  88,  84. 
county  court,  admission  by,  168. 
conviction,  clerk  to  transmit  copy  of  to  8ii« 

preme  court,  904. 
de  facto  officers,  when,  and  legality  of  aots» 

166  2,  8. 
death  or  removal  of,  190. 
declaration    of    Intention,    164. 
defendant  may  appear  by.  641  86. 
delegation  of  authority,   194  298-802. 
determination  of  amount  of  fee,  IBSS  11-14. 

In  partition,  IBSS  14. 
diplomas    granted    by    Hastings    College    of 

Law,  effect  of,  167. 
disbarment    of.      See    ''proceedlmgs    for   ■«•• 

pension  and  removal  of,"  this  title. 
61sqnallflcatlon   of 

county  clerk  to  practise,  197. 

judge  or  justice  having  acted  as,  190. 

judge  to  practise,  127. 

receiver,  attorney  disqualified  to  be,  when. 


district   courts   of  appeal,   may   practise   in. 
168. 
as  to,   generally,   see  analysis  of  6  pars., 
166. 
#ntlca  and  povrere  of 

admit  fault  of  record  on  appeal,  172  89. 
advance   no    fact   prejudicial    to   honor   or 

reputation,  17S  61,  62. 
attachment  In,  to  give  written  instructions 

what  to  attach,  809. 
authority  of,  174. 


to    acknowledge    satisfaction    of    judg- 
ment,  174. 
to  bind  client,  174. 

to   receive   money   and   discharge   claim. 
174. 
oommunicate  information  to  client,  182  76. 
contempt,  neglect  or  violation  of  duty,   a, 

1794. 
defend  indigent  prisoners,  179  41. 
fidelity  to  client,  179  47-60. 
generally,  167,  169  10-18. 
maintain  only  such  actions  as  appear  legal 

or  just,  179  40. 
maintain  respect  due  to  courts,  179  86-38.  , 
pleadings,   subscribing  and   verifying,   6S7.  ' 
replevin,  may  require  sheriff  to  take  prop- 
erty in,  802. 
retraxit,  authority  to  enter,   196  807-309. 
satisfaction  of  judgment  by,   1149, 
service  of  Intervention  on,  4S1« 


for  non-resident,   IBSl* 
manner  of,  1699. 
stipulations    of,    174. 
support  constitution.  172  84. 
verification   of  pleading  by,   6S7. 
•mployment  of  assistants,  194  801,  SOS. 
•xaminatlon 

before  district  courts  of  appeal,  168. 
for  admission,   166,  166. 
exemption  from  jury  duty,  14S. 
fees    of.      See    tit.   Attorney   Feesf   also    see 
Meompenaatlon  of,"  this  title.  . 

as    expense    of    administration.      See    tit. 

Clatms  against  Bstate.  ' 

for  absent  heirs,  allowance  of,  2007  8. 
in  action  involving  mechanics'  lien,  1714. 
in    escheat   proceedings,    1701. 
in   foreclosure  suit,   1218. 
in  partition,  ISIS,  1S14. 
in  suit  by  executor  on  claim  against  estate. 

1987. 
not   allowed    on    foreclosure   of   mortgage, 

when,  16S8  69. 
on   bond   In   action  in   condemnation,   1776. 
where   injunction   vacated   or   dissolved   in 
case  involving  waters,  847. 
fidelity  to  client  imposed  on,  172  47-60. 
firm  of  attorneys,  employment  of,  duties  and 

rights.   181  67-74. 
for    alleged    Incompetent,    authority    limited 

by  capacity  to  client,  2219  2. 
for  ezecntor 

and  administrator.     See  tit.  Bzecntor  and 
Administrator. 
fees  of.     See  tit.  Kseeotor  and  Adminis- 
trator. 
duty  and  power  of,  1960  8. 
general  rights  of  attorney  and  client,  171  19. 
generally,   164. 
has  control  of 
action,  690  23. 
course   of   action,    1699   23. 
in  action  of  trover,  fees  of,  16S6  84. 
in  equity  cases,  16S8  16,  17. 
In  foreclosure,   1686  18. 
in  insolvency  proceedings,  contest  of  owner, 

1636   20. 
Inadvertent  appearance  by  confers  no  juris- 
diction where  withdrawn,  641  79. 
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ATTORNEY   AT   LAW    (Continued), 
instances  of  what  an  attorney  may  do  under 

his   employment.   182  78-277. 
Jndse 

may  not  act  as,  120,  127. 
pro  tempore,   attorney  may  be  selected  to 
act  as,  99* 
Jury  duty,  exempt  from,  14S. 
Justices  of  the  peace  not  to  act  as,  when,  SOu 
Justices'   courts,   in,   1267. 

lending:    name    to    be    used    by    one    not    an 
attorney,  cause  for  disbarment,  208  SE-Si. 
leerislature,  extension  of  time  during  attend- 

anca  on,  1562. 
lleenae 
as  to,  168. 

oath  of,  indorsement  of  on,  166* 
practlsinr  without,  167. 
is  contempt,  167. 
penalty  for,  167. 
tax,  payment  of  by,  166  4. 
lien  for  fees,  none,  182  76,  1588  Sl-28. 
maintenance  by,  an  offense  created  by  stat- 
ute,  164,  1IHI6   24. 
may    claim    more    than    allowed    la    probata 

court,  2106  18. 
mUtake 

in   givlngr  advice,   172  80-82. 
of  postponement  of  trial,  901. 
modification  of  final  judgment,  as  to,  1BS6  25. 
Mongolian    not    eligible    to    license,    168    18, 

166  7. 
name  of,  on  summons,  not  part  of  it,  601  I. 
negleet 

or  mismanagement  of  case  by,  liability  for, 

171  23-35. 
of    attorney,    effect    on    client's    interest* 
180    68. 
negligence  of,   action   for  damages,   beoauso 

of,  limitation,  804  28. 
son-resldentn 

de   facto   officer,   when,   166  8. 
examination   of,   166. 

Qualifications  of  to  practise  in  this  stato^ 
166. 
as  to,  generally,  166. 
practitioner  from  sister  state,  166  8,  8. 
Mongolian  not  entitled,  166  7. 
not  to  encourage  commencement  or  contlnu* 

ance  of  certain  actions,  178  68. 
oath  of,   166. 
of  administrator 

claim  of.  appeal,  ISMS  6. 
fees  of.  1971  10. 
of  guardian  ad  litem,  1688  19« 
of  record 

must  sign  appeal,  1426  94. 
need  not  sign  notice  of  appeal  to  superior 
I  court,   1494  6. 

i       offensive    personalities    by    to    be    abstalnoA 
from,   178  62. 
on  dissolution  of  partnership,  1888  16. 
on    foreclosure    of    the    pledge,    to    seonro 
promissory  note,  1886  27. 
i       parties    may    appear    by    in    Justices'    oourt, 
I  1867. 

penalty  for  practising  without  license,  167. 
plaintiff's   name   must   be  indorsed   on  sum- 
mons, 499. 
pleadings,   signature  to,  687. 
postponement  by   illness   of,   costs,   1847  8. 


power  of,  174. 

practitioner  from  sister  state,  privileges  of. 

166   6-7. 
presumption  of  authority  of  signing  appeal, 

1426    93. 
privileged  communications,  2808. 
probate  court,  appointment  by,  1866. 
proceedinge  for  remoral  or  saspoaaiOB  of 
aocu«atloB 
answer  to, 
demurrer  to, 

denial  of,  may  be  pral  without  oath, 
In   writing,  204. 

as    to,    generally,    see    analysis    of    8 
pars.,  204. 
objection 

no  particular  form  necessary, 
to  be  written,  208. 
refusal  to  answer,  proceedings  on* 
to  be  verified,  206. 
to  be  written.  284. 
what  must  state,  208L 
answer,  208. 
appearance,  208. 

want  of,  proceedings  on,  286. 
appearing  without  authority,   186i 
as  to.  204. 
citation,  208. 

conviction  of  crime,  removal  for,  186^ 
demurrer  to  accusation,  208. 
grounds  for,  189. 
Judgment,  206. 

lending  name  to  another,  remoTsl  for,  188» 
objections  to  accusation,  208. 
plea  of  guilty,  proceedings  on,  286, 
proceedings 

how  Instituted,  294. 

taken     upon     information     of     another, 

when,  294. 
when  to  be  taken  by  court, 
referees  to  take  deposition,  206. 
reference   to   take  deposition, 
striking  name  from   roll,  206. 
trial,  206. 

verification  of  accusation,  206. 
purchase  by  of  property  of  client.     See  tit 

Pareluise  by  Attorney. 
Qualifications,  164,  168. 
receiver,    attorney    for    party   must   not   be, 

982. 
redemption   by,   right  of  redemptioner,  1J87 

12. 
reinstatement  of,  288  68-70. 
release  by,   196  322-326. 
removal    of,    199-296. 
and  suspension   of.     8ee  *procee6lngs   fsr 
removal  or  suspension  of,**  this  title, 
as  to,  199. 

generally,  see  analysis  of  70  pars.,  199. 
oonviction    of    felony,    moral    turpltuda 


notice  to  appoint  substitute^ 
retaining  fee,  1886  88. 
roll,  167. 

attorney  must  sign,  167. 

how  kept,  167. 

striking  off,   199-286. 
8atlsfa<^tion,  power  to  enter,  174,  1141. 
secretary  of,   diSQualifled  as  witness,  when. 


service  of  papers,  must  be  on,  1881. 
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ATTORNEY  AT  LAW   (Continued). 
•errice  on 
as  to,  158S  2. 
must    be    made,    of    written    notloefl,    et<x» 

isao  4. 

settlinfiT  action,  196  329. 
sickness  of,  postponement  of  trial,  Ml. 
state,  from  another,  admission  of,  IM. 
statute  must  authorise  allowance  of  fee  of» 

IBSe   29-82. 
stipulations  by,  187  197-267. 
•ubetltvilom  of 

as  to,  106. 

generally,  see  analysis  of  27  pars.,  IM. 

how  made,  IM. 

indebtedness  of'  client  to  attorney,  16M  S8. 

notice  of.  188. 
summons,    plaintiff's    attorney's    name    must 

be  indorsed  on,  409. 
suspension  of.    See  '^rdceedlnirs  for  Teato>v«l 
or  suspeBslom  of»''  this  title. 

as  to,   generally,   im-306, 
supreme  court,  of,  who  are,  164. 
termination  of  authority  of,  180  89-66. 
testimonials    on    application^  for    admission, 

168. 
to  grive  written  instructions  to  sheriff  what 

to  attach,  889L 
to  practise  in  all  courts,  161b 
trust  fund  may  be  charged  with  fee  of,  1596 

86,  36. 
verification  by,  688  6-10,  689  89-41. 
violation  of  oath  cause  for  removal,  166  6. 
withdrawing  answer  for  failure  to  pay  fee, 

196  881. 
vrho  may  be  adatltted  as 

as  to,  164. 

generally,  see  analysis  of  17  pars.,  164. 

in  Justices'  court,  1867. 

In  police  court,  167.     * 
who  may  not  act  as  in  Justices'  court,  89i 
vrltnesa 

privileged  communications,  9806. 

ATTORNEY  FBBS.     See  tit.  Attoncy  at  Iiaw» 
«compensatloB  of,"  'fees  of.** 

accruing  costs,  wh%n,  1688  64. 

as  damages  in  claim  and  delivery,  790  86. 

asking  under  stipulation  in  note  ousts  Justice 

of  Jurisdiction,  when,  98  41. 
estimation   of  by   clerk   on   entering  default 
'       Judgment,   983   23. 

for  services  in  procuring  discharge  from  ar- 
rest,   part    of    the    damage    recoverable, 

770  2. 
in  action   to  recover  value  of  property  sold 

under  execution  pending  appeal,  1478  4. 
in  mortgage  foreclosure,  see  tit.  Foreclosure 

of  Mortgage. 
order  allowing  appealable,  1487  142. 
properly   allowed    in   mechanics'    Hen    action, 

1690    21. 
when  provided  to  be  allowed  where  pleaded, 

1586  26. 

ATTORNEY-GB!VBRAT^ 

escheated  estates,  duties  of  as  to,  1790-1799. 
may  bring  action  for  state  to  quiet  title  1960 

119-121. 
need  not  verify  pleadings.  687. 
power  and  duties  of,  prescribed  by  Political 

and  Penal  Codes,  158. 


usurping  office  or  franchise,  action  by  against 

party,  1818-1846. 
usurpation  of  office.    See  Vmunt^tlium  of  Olllee. 

duties,   as  to,   1818. 
verify  pleadings,  need  not,  687* 

AVOnOH 

bids  at    See  Ut  Bids. 
execution  sale  to  be  at,  1177. 
partition  sale  to  be  at,  1808. 
Mdca  at 

memorandum  of  auctioneer,  9408. 

of  attached  vessel  at,  18B7. 

AUDITOR 

action  on  bond  of,  for  moneys  received  from    > 
license  tax  collector,  bar,  286  116. 

oertlflcate  of,  inference  from  placing  in  treas- 
ury, 8978  2. 

AUTHBNTICATIOH 

bill  of  exception  is,  when,  1469  6. 
of  affidavits  used  in  motion,  1469  8-4. 
of  Judgment.     See   tit.  Jndgnent. 
of  record   as   evidence,   2818. 
of  record  of  foreigm  country,  2818. 

AUTHORITY.    See  tit  Agent  and  Ageaey, 
Joint     See  tit  Joint  AnthoHty. 
of  attorney  and  termination  of.    See  tit  At^ 
tomey  at  Law. 

AUTOMOBILB 

Judicial   notice  taken  of  characterlstloo  and 
uses,  2299  6. 

AUXILIARY  RBMBDT 

immediate   delivery    optional    In    conversion, 
786    25-27. 

AVOID  ANCB 

matter  of  must  be  specifically  pleaded,  690  24. 

A'WARD.    See  tit  ArbltratlAB. 

of  arbitrators,  1796-1801* 

BAD   GRAMMAR 

does  not  vitiate  pleading,  644  8^ 
BAGOAOB 

sheriff  may  not  interfere  with,  on  attachment 
of  vessel,  1866. 

BAIL 

by  defendant   See  tit  Undertaking  on  Arrest. 
acceptance  of  undertaking  by  sheriff,  780. 
action   on   bail-bond 

complaint  Insufficient,  when,  778  8. 

complaint  must  allege,  what,  778  4. 

when  may  be  commenced,  780. 
allowance  of,  781. 

exonerates  sheriff,  781* 

manner  of,   781. 
arrest  and  ball,  778-782. 
exonerated,  when,  780. 
by  defendant,  778, 

by  person  arrested  for  contempt  1786. 
contempt.   In   proceedings   for,   1786.  | 

charged  if  they  do  not  surrender  defendant   ' 

within  ten  days  after  Judgment,  779. 
defendant  discharged  on,  778. 
delivery  of  undertaking 

to  plaintiff,  780. 

acceptance  or  rejection  by  plaintiff.  780. 
Justification  and  notice.     See  tit  Jnstlfl- 
catlon. 

to  sheriff,  V80. 
deposit   in   lieu  of,  781. 

bail  may  be  substituted  for,  781. 
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BAITj  (Continued), 
deposit  In  lieu  of 

certificate    of,   781« 

defendant  dlachargred  on,  778. 

how  applied  or  disposed  of,  7S1« 

instead  of  ball,  781. 

Judgment  to  be  applied  to  satisfy,  781« 

payment  of  into  court  by  sheriff,  781. 

reduction  of,  781. 

sheriff  to  give  defendant  certificate  of,  781* 

sheriff   to   pay   Into   court,   781« 

substituting  bail  for,  781. 

when  ball  reduced,  781. 
,       •xonerated 

by  death  or  imprisonment  of  defendant,  78II. 

by  surrender  of  defendant,  779* 

when,  770. 

when  not,  779. 
failure  to  object  to,  780. 
fllingr  of  undertaklnff,  770^  780. 
force  of,  778. 
how  given,  778. 

as   to,   generally,   see  analysis   of  6  pars^ 

77a 

how  proceeded  against,  780. 

Judgrment  against  sheriff,  proceedings  on,  78I. 

justification,  780,  781. 

manner  of,  781. 

notice,  780. 
may  be  given  in  contempt  proo««dlngs,  ATM. 
motloA  to 

reduce,  781. 
afildavit,  783. 
when  granted,  789» 

vacate,  effect  on,  78S. 
new  nndertaklBg 

to  be  given  if  other  ball  taken,  7B^ 

when,   780. 

other  bail  given,  780. 
payment  of  money  into  court  by  sheriff  OB 

deposit,  781. 
proceeding  against,  778,  780, 
qualifications  of,  780,  1570. 
reduced,    when,   782. 
refusal  by  plaintiff  to  accept,  780. 
rejection  of  undertaking  by  sheriff,  TMu 
sheriff  liable  as,  when,  783. 

discharge   from   liability,  783. 
substituting  bail  for  deposit,  781. 
sufllclency  of  certificate  of  Judge  or  olerk  ot, 

781. 
sufilcient  discharges  sheriff,  781. 
sureties   on   bond   may   surrender   defendant, 
when,  770. 

as  to,  generally,  see  analysis  of  6  para.,  770. 
surrender  of  defendant  by,  770, 

time  for,  and  how  accomplished,  770. 
vndertaklng 

as  to,  778. 

of  plaintiff,  770. 

on,  valid  when,  770  6. 

when  reduced,  783. 

BAIL  BOND.     See  tlU.  Contemwtt  UaiMrtaktac 
la    Arrest. 
Id  contempt  proceodlasa 

conditions  of,  17S0, 
form  of,  1780. 

BAILBB 

action  against  for  conversloii,  limitation, 

30. 


BAILIFF 

of  ffupreme  court 

appointment  of,  188, 
duties  of,  150. 
tenure  of  office,  150. 

BANK.    See  tits.  Bank  Deposit t  Bank 
■ionera'  Aet|  SvpreiMC  Court. 

•GtlOB 

against  stockholder,   limitation,  330  2-4. 
to  reisoTer 

money  fraudulently  obtained  from,  limi- 
tation, 307  101. 
property  deposited  in,  836. 

deposit  in.     See  tit.  Bank  Dep<Mlt. 

deposit  with,  action   to   recover,   limitations^ 
302  18. 

dissolution,  deposits  and  dividends,  174S. 

estoppel  by  acts  of  cashier,  3S75  20. 

hearings  In.     See  tit.  Hearings  in  Bank. 

Insolvency  of,  effect  on  counterclaim,  031  27. 

limitation  of  action  against,  for  deposit,  330. 

lost  certificate  of  deposit  in,  limitation  of  ac- 
tion, 337  7. 

misappropriation  of  funds,  stockholders  may 
sue  for,  404  86-40. 

right  of  action  to  recover  accrues,  when,  337  C 

statute  of  limitations  beglna  to  run,  when, 
337  5. 

BAlfK  COM BUBSIOinDBB'  ACT 

Judgment    of    Insolvency    under,    appealable, 
1481  9. 

BANK  DBPOSrr.     See   tits.  AttaehnAonti  Oar- 
nlalunent. 

attachable,  when,  883  64. 
withdrawal  of  in  discretion  of  executor,  3087 
9. 

BANKING  CORPORATION 

not  to  adopt  or  use  name  of  any  friendly  As- 
sociation, 1704, 
BANKRUPT.    See  tit  Appeal. 

may  prosecute  appeal,  44  18,  413  SI. 
BANKRUPTCY.     See  tit  Inaolvent. 

discharge  in,  appeal,  1416  28,  24. 

effect  on  attachment  805  148-158. 

law  governing  insolvent  debtors,  3380. 

BAR 

nonsuit  operates  as,  when,  073  106. 
BARRBD  RIGHTS.    See  tit  Leglalatnra. 

power  of  legislature  over,  10  20-24. 
BATTBRY.     See  tit.  Aaaaolt  and  BattoiT* 

Jurisdiction  of  Justices'  court  103. 
limitation  of  action  for,  313. 

BBNBFICIAL  BSTATB 

subject  to  be  taken  on  execution,  1100  8. 
BBNBFICIARIBS 

action  for  services  need  not  Join  aa  parties, 

3046  66. 
Joinder  of,  as  plaintiff,  unnecessary,  397. 

BBNBFIT  CBRTIFICATB.    See  Ut  Life 


assigned  aa  collateral,  bar  of  original  debt 
effect  upon  security,  306  78. 

BBNBVOLBNT   CORPORATION.     Seo  tit   Life 

Inanranee. 

application  for  change  of  name  of,  hotr  made^ 

1704, 
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BB^UEST.     See  tits.  Lesaeyf  ^ITIIL 

of  debt  agrainst,  1801. 

of  money  by  will.     See  tit.  IP^Ul. 

BIAS.     See  tits.  Jndsci  Jury  sMd  Jvmrf  "Wit- 


of  witness  may  be  shown  on  cross-examina- 
tion, MSB  86-42. 

BIBI^B,  FAMILY 

entries  in  admissible  to  prove  pedigree, 
72-75. 


BID  AND  BIDDBR 

de.aultlngr,  at  sherllTs  sale,  1180»  A181« 

execution  sale,  at,  1177. 

liability  of  sheriff,  1181. 

officer  may  refuse,  1181« 

prolMite 

court  sale,  private,  how  bids  received  at, 

901S,  aoi4. 
sale,  how  received  at,  901Sy  1014. 
-refusal  to  pay,  IISO,  1181« 

Bllili   Ilf  B%UITY 

proper  remedy  to  recover  rents  and  profits, 
1196  7. 

BILL  OF  COSTS.     See  tit.  Coirts. 

amendment  of  and  affidavit  on,  718  800. 

as  to,  generally,  see  analysis  of  82  pars.,  UMSu 

filing  of,  1048. 

verification  and  filing,  1B48. 

BILL  OF  BXCBPTIONS.     See  tits.  Bzee»tlMUi| 
Trial. 

allowance  for  settlement  of  Hot  considered, 
when.  lOM  18. 

by  supreme  court  on  appeal  not  allowod, 

1406  6,  7. 
of,  by  way  of  diminution  of  record  not  per- 
missible, 1106  22. 
proposing,  time  of,  1068. 
which  may  be  proposed  to  draft  of,  1068 
11-18. 
and  statements  on  motion  for  new  trial,  as 

to,  688  100. 
applicable  to  all  appeals,  1406  10. 
as   to,   generally,  see  analysis  of  111  pars.* 

1008. 
authentication  ot  1062  4S, 
certificate  to,  1061  19-22. 
contents  of,  1061  82-27. 
constitute  no  part  of  transcript  on  appeal, 

1406  8,  9. 
decroe  and  other  matters  not  to  be  inoluded 

m,   1967  6. 
delay  in  filing,  1062  4L 
duty  of  to  settle,  1090  7. 
engrossment  of,  1061  88-40. 
erroneously  entitled,  1406  11,  12. 
exercise  of  discretion  cannot  be  controlled  or 

reviewed  by  mandamus,  1096  8. 
form  of,   1062  42. 

if  no  amendments  are  served,  1068. 
in  action  tried  before  a  referee,  1008. 
in  appeal  from  order  granting  extra  allow- 
ance to  family,  settlement  of,  1922  8. 


must  be  presented  to  Judge  and  settled,  when, 

1007    5-11. 
must  bring  up  statements  used   on   hearing 

of  motion  for  new  trial,  1462  11-18. 
necessity  for,  1406  18-15. 
notice  to  adverse  party  on  presentation  of, 

1007. 
order  granting  relief  for  failure  to  present  in 

time,  not  appealable,  1481  10. 
preparation   of,    1062,   46-62. 
prepared  and  settled  as  basis  of  motion  for 

new  trial,  1440  12,  18. 
presentation  of  for  settlement,  106S  68-90. 
procedure  and  settlement  of,  1008. 
refusal  to  settle,  1060  91-99. 
refusal  to  settle  bona  fide  statement.  1069  22. 
right  to,  1067  9. 
service  of  proposed  amendments  by  mail.  1960 

99. 
settlement  of.  how  made,  1007. 
specification  of  particular  errors  of  law,  1061 

28-82. 
striking  out  redundant,  etc.,  matter,  1008, 

and  useless  matter  from,  1060  101-106. 
term    of    Judge    having    expired,    signature, 

1090  10. 
time  may  be  extended  in  which  to  file,  1064  9. 
use  of  by  other  party  than  one  making.  1966 

106. 
what  constitutes,  1066  107-110. 
when   proper,   1066   111. 
writing  and  signing,  1007  12. 

BILL    OF    BXCHANGB.      See    tit.    lfe«otlAUe 


may  issue  to  compel  Judgo  to  sign,  1099  9. 
to  eoBpol 

execution  of,  I960  98,  99. 

settlement  of,  1089  6. 


answer  in  action  on,  681  19. 
assignments,   law  as  to  does  not  affect  ne- 
gotiable, S47. 
complaint  may  be  copy  of,  1S78. 
notice  of  dishonor,  effect  of,  2280. 
parties  liable  on,  may  be  sued  together,  496. 

BILL  OF  PARTICULARS 

amplification  of  complaint,  604  16-40. 

further,   obtaining,   602. 

insufficiency  of,  600  40. 

Justices'  court,  in,  complaint  may  be  copy  of, 

1S70. 
need  not  be  pleaded,  602. 
not  part  of  complaint,  099  26. 
of    claim    against    estate.      See    tit.    Clalnts 

■gainst  IDetate. 
pleaded,  need  not  be,  602. 

BILLS  AND  NOTBS.     See  tits.   Negottable  la- 
stramentai  Proailasory   Notes. 

accommodation  note,  bar  on,  289  28,  24. 
acttoB  oa 

by  surety  for  contribution,  289  26. 

commenced  upon  death  of  maker,  supple- 
mental complaint  not  new  action,  281 

26,  27. 
praying  subrogation,  281  28,  29. 

amended  complaint  setting  up  new  cause  of 
action,  281  80. 

answer  setting  up  statute,  unverified.  281  31. 

certificate  of  deposit  paya^ble  on  demand,  214 
31-41. 

demand  note,  statute  begins  to  run,  when, 
281  33. 

guarantee  of  payment  of  absolute  and  uncon- 
ditional, statute  begins  to  run,  when. 
281  36. 
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BILX.S  AND  NOTES   (Continued). 

indorser  and  maker  properly  Joined,  408    23-25. 
Interest  payable  periodically,  default,  effect. 
381  86. 
prompt  payment   on   demand   does   not  ex- 
tend period  of  bar,  381  37. 
payable  on  day  after  happening  of  particular 

event,  281  38. 
presentlngr   to   executor,   running:  of   statute. 

281  89. 
statutory  bar  on,  280  22. 

BIRTH 

declarations  of  decedent  relating  to,  2288. 
BLANKS 

in  papers  Issued  by  justices  of  peace  must 

be   filled,   1402. 
Justice  must  not  issue  procass  without  fllline 
up,  1402. 
except  subpoena,   140a« 

BLOCK 

definition  of,  2804  86. 

BLOCK-BOOKS 

in  assessor's  office,  2592  828. 

BLOOD-STAINBD    CLOTHING.      See    tltS.    ESrt- 
deaecf     Material     Ob|eeta     Preaeate4     to 


BOARD,    PUBLIC 

exercise  of  power  by  majority,  IC 

BOARn  OF  EDUCATION 

of   city,    not    Included    within   provision    ex- 
empt from  giving  bonds  In  suit  19T1  8. 
pleading:   by   in   mandamus,   to   compel   war- 
ranty, 201  16. 
action  against  on  claim  duly  audited;  bar, 
when,  201  11,  12. 

BOARD   OF  HBAIiTH 

member   of  San   Francisco  le  public  ofllcer, 
1S26  62. 

BOARD  OF  SUFKRVISORS 

action  of  conclusive  In  eminent  domain,  wtioB, 

1747  18. 
award  of  second  contract  presumed  reffular, 

2880  67. 
illegal   acts  in   laying  out  roads  oast  oloud 

upon  title.  822  182. 
Interference  with  free  use  and  enjoyment  of 

land  is  nuisance,  when,  1240  6. 
levying  tax  in  pursuance  of  Judgment,  can- 
not appeal,   1410  7. 
powers    derived    exclusively    from    statute, 

ivro  63.   64. 
proceedings  of 

cannot  be  interfered  with  by  prohibition, 

1006  14. 
in  establishing  road,  IMO  S6. 
resolution  being  ministerial  or  legislative  in 
character,  certiorari  will  not  lie,  1080  65. 
selection  of  Jurors,  144. 
BOATS.     See  tit.   Ships  and  Slilppimg. 

actions   against,    1840«1868. 
BODY  OF  DECEASED 

expense  of  disposition  of,  lOSS  33. 

probate  court  has  no  Jurisdiction  over,  1805  8. 


BOlfD.      See    tito. 

tempt  I  InJuaetloBi  Oflelal  Be«d| 
Undertaking. 

action  on,  Justlcec'  Jurisdiction,  08, 


Con- 
•I 


administrator's.     See    tit.   Executor   and   Ad- 

mlnlfltrator. 
sale,  bond  of  purchaser  at,  202S. 
several  recoveries  may  be  had  upon,  1807. 
agent   for  absentee  in   distribution   proceed- 
ings, of,  2100. 
allegations  in  complaint  of  filing,  5B2   44.' 
appeal.     See  tit.  Appeal. 
approval  by  Judge  at  chambers,  110. 
as  to  giving  on  application  for  partial  dla- 

tribution,  2122,  2126  11. 
chambers,  Judge  may  approve  at,  110. 
contractor,  of,   1710. 
corporation  as  surety,  liSOO,  1870. 
coupons    on    municipal,    barred    by    statute, 

when,  282  49-61. 
court  commissioner  may  take,  106. 
eminent    domain,    security    for    the    building 

of  fences,   etc.,  1770. 
executor's.      See   tit.   Executor  and  Adn&lnla- 

trator. 
giving    upon    building   contract,   effect    upon 

provision  for  mechanics'  lien,  1080  8-10. 
guardian's.     See  tit.   Ovardlaa. 
Injunction 

bond  on,   vacation   or  modification   of,   847. 
respecting    waters    vacated,    bond    In    case 
of,  847. 
Justices*  clerk,  of^  88. 

may  be  dispensed  with,  when,  2127,  2128  4,  5. 
municipalities  need  not  give,  1871. 
no    constructive    parties    Jointly    liable    on, 

404  28. 
not  required  of  state,  county,  city,  town,  or   ; 

officer,   1871.  i 

•t  ooHtzactov 

to  be  filed,  1710.  ; 

who  may  maintain  action   to  recover   on, 
1710. 
of   executors   and   administrators.      8^   tits. 

Bxocnton     and     Admlnlstmtoniy     Oaths 

and  Bonds  of  Bxecntoray  etc. 
actions    may    be    brought    on    by    another 

administrator,  2064. 
of  guardian.     See  tit.  Ofldai  Bond. 
of    indemnity    against    damages    to    sheriff, 

218  42-44. 
of    receiver.      See    tit.    Vndertakinig    of    Re- 
ceiver. 
In   name  of  state,  80S  2. 
liability  of  surety  on.  OtS  t. 
officer  need  not  give,  1871. 
partial  distribution  of  decedent's  estate,  for. 

2122,  2126,  2120. 
people   of   state   not   required   to   give  when 

party  to  an  action,  19T1. 
public   administrator's,   2180. 
Qualifications  of  sureties,  1870. 
requisites  of,  in  general.  1670. 
several  actions  on,  costs  and  disbursements 

in  case  of,  1842. 
several  recoveries  may  be  had  upon,  1807. 
state  or  municipalities  need  not  give,  1671. 
sureties  Jointly  and  severally  liable.  Joinder 

ot  407  6-8. 
to  be  required  on  appointment  of  receiver. 

on  12. 
vacation   or  modification   of  iajunotton,   on. 

847. 
BOOKKEBFIDR 

in  mine,  not  entitled  to  lien,  1080  148. 
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BOOKS 

as  evidence,  2887. 

contd.lninff  published  decisions,  admissible, 
2817. 

entries  In  official,  evidence,  9880. 

historical,  may  be  read  as  evidence,  8887. 

inspection  may  be  ordered  and  copy  eriven, 
1008. 

judgment-book  to  be  kept,  1127. 

law,  presumed  correct,  2817,  2878. 

official,  entries  in,  evidence,  2880. 

presumed  published  by  authority,  2878. 

presumption  of  correctness  of,  2378. 

presumption  as  to  books  purporting^  to  con- 
tain   reports    of   decisions,   2378. 

science  or  art,  books  of.  prima  facie  evi- 
dence,  2878. 

statutes  of  a  sister  state,  etc,  may  be  read 
as  evidence.  2817. 

BOOKS  AND  PAPERS 

mere    suspicion    not    grround    for    order    of 

production.  2407  3. 
not  ordered  produced  unless  material,  2407  2. 
transfer  of,  60,  88. 

BOOKS  OF  ENTRY  OR  ACCOUNT 

foundation    for   introduction    of   in   evidence. 

2306   21,    22. 
secondary  evidence,  when,  2845  8. 

BOOKS,   PAPERS,   BTC. 

transfer  of.  66. 

in  superior  court,  88, 

BOUNDARY 

adverse  possession,  268. 

agrreed,    rules    for    and    description    of,    2501 

3-30. 
arbitration,  1706. 
changre   of,   succession   of  Justices   of   peace, 

98. 
common    reputation,    evidence,    when   admis- 
sible, 2288. 
conflicting:,  which  prevail,  2658. 
construction  of,   256^  4,   6. 
description  in  deeds,  2558. 
determination  of,  to  lands.  2668. 
disputed,  declaration  as  to,  2269  7. 
evlden  e  as  to,  2288. 
lake  as,  2668. 
map 

referred  to,  2658. 

to  show,  useless  without  evidence  of,  9889 
18. 

portion  of  admissible  to  show,  2889  17. 
may  be  proved  by  hearsay,  when,  9991  7,  8. 
monimients 

as  to,  9668. 

control,  when,  9288  6. 
navigable   waters   as,  9658. 
non-navigrable  streams  as,  2568, 
road  as,  2658. 

rules  for  determining,  2568. 
tide-waters  as,  2668. 

BOYCOTT 

enjoining,  816  11,  13. 
BREACH    OF   PEACE 

Jurisdiction  in  cases  of,  109, 
contempt,  when,  1724. 

BREACH  OF  PROMISE 

to  marry,  trial  of  action  for,  sitting:  of  court 
private,  104. 


BREACH    OF    "WARRANTY.      See    tits.     Salef 
'Warranty. 

cannot  be  counterclalmed  in  action  for  price, 
611   18-16. 

BRIEFS 

employment  of  printer  at  client's  expense, 
186  142. 

BRINGING  FUND  INTO  COURT 

in  Interpleader,  429  154,  166. 

BRINGING  IN  PARTIES 

as  to  other  interested  parties  In  action,  449 

33-89. 
In  action 

on  Joint  contract,  449  26. 

to   compel    corporation    to    transfer   stock, 

449  80. 
to  declare  trust,  448  4-6. 
to  enforce 
corporate  mortgage,  450  52. 

partnership 

accounting,  460  46. 
liability.   450   47. 
trust,  448   7. 

in  stock  of  corporation,  448  12-14. 
to  enjoin  trespass  and  diversion  of  water, 

451   56. 
to  quiet  title,  448  2. 
to  revoke  probate  of  will,  461  67,  58. 
in   attachment,  448   3. 

in    Injunction    to    restrain    excessive    assess- 
ments by  irrigation   district,  448   25. 
in  mortgage  foreclosures,  448  16-20,  449  27- 

29. 
on   cross-complaint,  448  21. 
order  made,  when,  446. 

as   to,   generally,  see  analysis  of  68  pars., 
447. 
power  of  court,  450  40-46. 

BROKER 

whether  mere  middleman  or  agent  of  both 
parties,  question  of  fact,  2004  5. 

seat  of,  in  stock  exchange,  not  attachable, 
882  66. 

BUILDER'S   BOND 

in  action  mortgager  and  mortgagee  must  be 
Joined,  when,  405  54. 

BUILDING  AND  LOAN  ASSOCIATION 

exemption  of  shares  of  stock,  1165. 

BUILDING    CONTRACT.      See    tit.     Mechanlcn* 
Lien. 

BUILDINGS.     See   tit.   Pnblle  BnUdlnsrs. 

mechanics'  Hen.     See  tit.  Mechanics'  Lien. 

plans    of,    resolution    of    board    of    directors 

approving    not    instrument    in     writing, 

305  31. 
removal  from  land  upon  which  plaintiff  has 

Hen  is  waste  and  will   be  enjoined.  8S5 

312. 
replevin   of,  when,  800  262. 

BURDEN  OF  PROOF.     See  tit.  Evidence. 
as  to  agricultural  land,  2288  2. 
as  to,  generally,  2288  3,  4. 
as  to  want  of  consideration,  2398   155. 
contestant  of  will  charging  insane  delusion, 

has,   2406  8. 
effect  of  presumption  on,  2536  336. 
in  action  of  claim  and  delivery,  804  7. 
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BURDEN  OP  PROOF  (Continued). 

in  actions  for  usurpation  of  office,  ete., 
11-18. 

of  affirmative  defense,  090  2C. 

of  non-payment  in  action  against  adminis- 
trator for  services,  9042  9. 

on  party  relyingr  on  possession,  S4M  C 

shifts   by  presumption,  2886   118. 

who  has,  2406,  2407. 

BURIAL. 

not  statutory  duty  of  executor,  9112  6,  f. 
right  of  in  surviving  spouse  or  next  of  kia« 
2112   6. 

BURIAL-GROUND 

presumption   of  dedication   of,  9878» 

BURNING 

of  one's  own  property,  not  arson,  when  ua- 
occupled,  2886  114. 

BUSINESS 

to    be    conducted    by    executor    or    adminis- 
trator, when,  2087  5. 
carrying    on,    of    decedent's,    by    adminis- 
trator,   etc.,   2087    12-17. 
not   permanently   carried    on   by    receiver, 
887  16. 

CALENDAR 

causes  must  remain  on,  till  when,  880> 
elerk 

must  enter  causes  on,  888u 

to   enter   causes   on,   to  remain  until  dis- 
posed  of,  800. 
dropping  causes  from,  880i* 
generally,  880. 
restoring  causes  dropped  from,  888u 

CALLS  IN  DEED.     See  tit  Deed. 

ambiguous,  for  monuments,  measurements 
considered   in   determining,  288S  230. 

evidence,  is  admissible  to  show  location,  2S00 
49.   2667   67-73. 

false,  may  be  rejected  and  a  line  supplied 
by  intendment  in  description  of  bound- 
aries of  municipal  corporations,  2682  214. 

for  line  of  government  grant  as  fixed  by 
preliminary  survey,  rejected,  when,  2681 
210. 

for  quantity  rejected  when  in  conflict  with 
definite  boundaries,  26R1  211. 

initial  point  and  succeeding,  conflict  be- 
tween, 2S86  262-266. 

map.     See  tits.  Boundary;  Map. 

controls  for  metes  and  bounds,  courses  and 
distances,  2602  326. 

CANAL.     See   tits.  Irrlsratlon )  Mechanics*  Ltea. 

Hen  upon  uncompleted  portion  of,  1077  17. 

CANCELATION.     See  tit.  Mortsase. 

of  note,  explained,  2407  3. 
CAPACITY 

to    sue.    objection    to,    to    be    taken,    when, 

1060  13. 
want  of,  a  ground  of  demurrer,  667. 

CAPITAL   STOCK.     See   tit.   Corpontlan. 

of  foreign  corporation,  action  to  recover, 
bar,  281    13. 

CARRIER.     See  tit.  Coumon  Carrier. 

vessel,  liability  of,  on  contract  to  carry,  1846. 

CARTAGE 

allowance  for  in  mechanics'  lien,  1677  18.  19. 


CASE,  AGRBBD 

controversy  without  motloDt 

CASE,  LAinr  OF  THm 

generally,  4JL 

CATTLE-OUARDS 

eminent  domain,  1768^  1776,  1786^ 

CATTLE  IMPOUNDED 

may  be  replevined,  800  368. 

CAUSE   OF   ACTION.     See   Uts.   Aettoaf  Com- 
plaint. 

complaint  not  stating  facts  sufficient  to  con- 
stitute,   objection    not    waived    by    not 
demurring,  68L 
definition  of,  1668  IL 
joinder  of.     See  tit.  Joinder  of  Cnnses. 

as  to,  660. 
misjoinder,  demurrer  for,  667. 
place  of  trial,  may  determine,  461. 
summons,  must  contain  statement  of,  466. 

CAVEAT   EMPTOR 

doctrine  of  applies  to  execution  sales,  1178  8. 
is  the  rule  in  probate  sales,  2017  8. 

CEMETERY 

presumption  that  site  dedicated   for,  2S7& 

CERTAINTY 

in  deed  and  instrument  therein  referred  to, 
2276  3. 

CERTIFICATE 

acknowledgment,  certificates  of.  2246. 
apparently  regular  on  face  constitute  color 

of  title,  2882  6. 
appeal,  certificate  to  transcript  on,  1462. 
attorney's  admission  and  license,  of,  166,  166* 
clerk's,  of  Jurors  drawn,  148. 
deposit,  instead  of  bail,  certificate  of,  778» 
ovldeneo 

as  to,  generally,  2817*2S19. 

bible,    family,    Is    of    pedigree.      See    tit. 

Bible,  Family, 
•ertlflcate  of 

copy  document  for,  generally,  2880-8SSL 
copy  Jndleial  record  of 

foreign  country,   for,  2818,  2810. 
this  state  or  United  States,  for.  2818. 
written    law    or    public   writing    of    any 
country,   for,  2817. 
execution 

personal   property 

capable    of    manual    delivery,    certificate 

of  sale  of,  1182. 
not   capable   of  manual   delivery,   certif- 
icate of  sale  of,  1182. 
real  property,  certificate  of  sale  of,  1182. 
sale,  of.  1182,  2882. 
location,  of 

as   evidence  of  ownership  of  land,   2382. 
primary    evidence    of    ownership    of    land. 


of  city   engineer,   signed   by  clerk   only,    in- 
admissible in  evidence,  2886  4. 
of  Justices'  courts,  88, 
of   public    officer,    admissibility   in    evidence. 

2281  3. 
phonographic  reporter's  competency,  of,  160. 
proof  of  will,  of,  1816,  1816. 
purchase,  of 

as  evidence  of  ownership  of  land.  2882. 

primary    evidence    of    ownership    of    lan3. 

2aa2, 
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CBRTTFICATE    f Continued). 

recording  officer,  of,  Is  prima  facte  evidence, 

180. 
redemption,  of,  1190. 
service  of  summons,  of,  BM. 
sufficiency    that    transcript    is    oorroet,    14M 

14-20. 
time  of  fllinff,  1404  21-23. 
to  transcript,  1468  4-9. 
to  undertaking,  1468  10.  11. 
an  appeal 

amendment  of,  1463  IS. 

conclusiveness   of,   1468  18. 
transcript  on  appeal,  certlflcate  to,  1468. 
writingr,    certlflcate    to,    form    of,    and    how 

executed,   8882. 

CBRTIFICATB  OF  DEPOSIT.     See  tit.  Bank. 
issued  by  bank,  statute  begrins  to  run,  when, 

281  40. 
limitation  of  action  to  recover  on,  887  7. 
payable  on  demand 

is  in  nature  of  promissory  note,  281  86. 
nature  of.  814  31-41.  215  46. 

CBRTIFTCATB  OF  PURCHASE  FROM  STATE 

Justifles  action  to  quiet  title.  1260  122,  128. 
not  conclusive  of  ri^ht   to  purchase,  2888  9. 
premature  issue  of,  effect,  2838  11. 
validity    of   determined    by   law    in   force   at 
time  issued,  2882   2. 

CERTIFICATE    OF    RECEIVER.      See    tit    Ra- 
celwr. 

first  lien  on  railroad,  987  17,  18. 
presumption  in  support  of  authority  of,  087 
19. 

DBRTIFICATE     OF     SALE.       See     tits.     Saicp 
Sherlfl**  Sale. 

motion  to  set  aside,  1184  16. 

slirned  by  sheriff  evidence  of  what.  1184  6. 

CERTIFICATE  OF   STOCK 

canceled,  not  presumed  held  until  then,  2897 
187. 

CERTIFICATE  OF  TITLE 

by  searcher  of  public  records,  not  instru- 
ment in  writingr  within  statute  of  limi- 
tations, 281  41. 

CERTIFICATION.     See  tit.  Transcript. 

of  transcript  on  appeal,  1462  6. 

CERTIFIED  COPY 

admissible    In    evidence    where    orifflnal    not 

in   control.  2S48  2,  3. 
custodian   of   public   wrltlner  bound   to   give, 

2315. 
judicial   record  of  foreifirn   country,   of,  2819. 
of  complaint  need  not  be  served.  889  58,  59. 
service   of  on   one  defendant  service  on  all, 

S89  66. 

CERTIFYING  UP  ORDER 

after  appeal,    161S  73-77. 

CERTIORARI.     See   tit.   Review, 
amonat  In  controversy  does  not 

affect  Jurisdiction,  88  34. 
fix  Jurisdiction.  89  87. 
appeal  cannot  be  substituted  for,  89  38. 
appealable   order   will    not   be    reviewed   on, 

1408  8. 
decree  as  to  distribution   and   final  account 

not  opened  on.  2188  18. 
defined,  1074. 


does   not   lie   when   Judgment   fully   satisfied, 

1148  10. 
generally.   1574-1087. 
in  case  of  receiver,  947  129-131. 

8oes    only    to    excess    of    Jurisdiction,  929 
86,    87. 
In  'Contempt   proceedingrs,    lies.    1742   9-12. 
is    not    proper    remedy    to    contest    right    to 

ofllce,    1880   107. 
issued    In    sound    discretion    of    court    only, 

89   36. 
Jurisdiction  on,  88  8. 
limited  to  what,  39  36. 

of    supreme    court    regardless    of    amount. 
1481  11. 
lies,  when,  36  6. 

not   available   to   review   decree   of  distribu- 
tion.  2148   6. 
order  extending  time  reviewed,  1564  10.  * 
petition  for  to  prosecute,  by  whom.  344   18. 
process   of  superior   court   extends    through- 
out state  on,  1594  96. 
superior  court  or  Judge  may  Issue,  71. 
anpreme   court 

Justice  may  not  grant  at  chambers.  119. 

may   issue,  86,  65. 

to    compel    reinstatement    of    attorney,    204 
69. 

to  review  order  of  court  In  excessive  Juris- 
diction. 2260  2. 

use    of    people's    name    in    application    for. 

344  19. 
Talldity  of 

act    establishing    a    court,    private    party 

cannot  bring.  844  21. 
Judgment  determined,   344   20. 
will    not    lie    where    resolution    of    board    Is 
ministerial    or    legislative    in    character, 
1680  65. 
writ  of,  86  3. 

will  not  lie,  when,  1681  72. 
CESTUI   aUB  TRUST.     See  tit.   Trust. 

remedies   of   on   conveyance   by    executor   to 
himself,  2029  12. 

Joinder  of  as  plaintiff,  when   not  necessary, 

867. 
need  not  be  Joined  as  plaintiff.  857. 

CHALLENGE    TO   JURORS.      See    tits.    Jnrorsi 
Jury   Trial. 

cause  for,  and   trial   of,  994-997. 
grounds  of,  994. 

as  to.   generally,  aee  analysis  of  22  pars., 

005. 
challenge,    how    tried.   997. 
consanguinity   or  afBnlty,  996. 
existence  of  a  state  of  mind.  996. 
having   qualified    opinion.    095. 
having  served  as  a  Juror,  996. 
interest  on  the  part  of  the  Juror,  996, 
relation   of   guardian    and    ward,   996. 
want  of  any  qualification,  996. 
Justices'  courts,  in,  1389. 

number    of    challenges    each    party    entitled 
to,    994. 

as   to.   generally,   see   analysis   of   8   pars.. 
004. 

right  to  examine  whole  twelve  Jurors  be- 
fore exercise  of  peremptory  challenge 
094    3,    4. 
peremptory,   1006. 


defined,  1674.  peremptory,    1006. 
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CHAMBBRS 

order  made  at  removes,  etc.,  guardian,  2251  9. 
power  at 

justices  of  supreme  court,   110. 

probate  Judge,  127,  1807. 

superior  Judge,  119,  127. 

supreme   court   Judge,    119. 
provision    for   Judges,    114. 
writs 

of  review  may  Issue  and  be  heard  at,  1610. 

which  may  issue  at,  1610. 

CEtANCBRY.     See  tit.   Courts  of  Equity. 

exclusive  right  of  injunction,  809   13. 
rules  of  pleading  in,  208  8. 

CHANCERY  PLEADING 

rules   of  superseded   by   Practice   Act,  544   4. 

CHANGE  OF  NAME.     See  tit.  Name, 
applications    for 
how   made,    1794. 
of    benevolent    corporation,    1794. 
of   literary   corporation,   1794. 
of  scientific   corporation,    1794. 
other  corporations,  construction  of,   1794  2. 
petition    must   specify   place   of   birth    and 

residence,    1794. 
petition    must    be    signed    by    majority    of 
directors  or  trustees  of  what  corpora- 
tion, 1794. 
county  clerk,  return  by,  1795. 
hearing    of    application    and    remonstrance, 

1795. 
jurisdiction  of  court  on,   1794. 
order  to  sbow^  caase 

proof   to   satisfaction  of  court,   179S. 
publication    of,    1795. 
parties,  of,  410. 
publication    of  petition   for,   1796. 

copy  of  order  to  show  cause  must  be  pub- 
lished for  four  successive  weeks,  1795. 
proof    must    be    made    to    satisfaction    of 
court,    1795. 
remonstrance,    hearing   of,    1795. 
return  of  county  clerk,  1795. 

CHANGE    OF    PLACE    OF    TRIAL 

affidavit   of    grounds.      See   tit.   AlildaTlt. 

as    to,    general l3^   480    8-39. 
appejil  from  order  denying,   145S  5-8. 
application    by   surety   on    official    bond    for, 

470    87. 
as  to.  generally,  457  83-103,  466  8-82,  479-498. 
burden  of  proof  on,  47S  22,  23. 
cannot     be     demanded*    in     justices'     courts, 

when,   476   67,    68. 

clear   showing   required,   486   80-83. 

conclusiveness   of   order,   488   40-44. 

conditions    cannot    be    imposed,    when,    488 

45-47. 
consent  of  non-resident  defendants,  478  24. 

constitutional  law  regarding,  150S  3. 
constitutionality  of  provision  for,  484  60. 
>coiuitraction  of 
I         provision  as  to,  478  26-29. 

statute  providing  for,  484  48. 
conveniemoe  of 

court,   484   61. 

party,  not  ground  for  484  52. 

witnesses,  484   63-69. 
cross-motion  to  retain,  486  71-78. 
defendants  may  all  join  In  application  for, 
47S  2-21. 


demand 

for,   must  be  in    writing,  474  30-49. 
of,  where  some  of  the  defendants  are  sued 
by  fictitious  names,  748  16. 
demurrer   not   proper   remedy  to  raise  ques- 
tion. 475  50,   61. 
dismissal  after  application  for,  488  107-123. 
effect  on  appearance,  1528  18,  19. 
impartial    trial    not    obtainable    as    grounds 

for,   486    79. 
in  actions  brought  against  corporations,  469 

133,   134. 
in  certain  cases,  479. 
as  to,  generally,  see  analysis  of  141  para., 
470. 
In  criminal  actions,  485  70. 
in  divorce,  475  52,  63. 
la  Justices'  court 

on   ground   of  residence,   1861  8. 
Jnrladlctlon  of  co«rt 

not  affected  by,  475  60-66. 
on  removal,  488  84-90. 
mandamus  to  compel.     See  tit.  Maadanans. 
motion    for,  470   80-85. 

papers  on  hearing  of  part  of  bill  of  excep« 
tions,  1460  7. 
order    for    need    not    state    grounds,    487   94, 

96. 
plaintiff   may    move    for   after    issues    made, 

487  96. 
prohibition  after  denial,  487  97-106. 
right  to  change  of  on  grounds  of  I'esldence, 

1548  4. 
Statutory  grounds  are  the  only  ones  for,  489 

124. 
stipulation  of  parties  sufficient  authority  for, 

489  125. 
time  of  application  for,  487  96-106,  489  126- 

128. 
waiver  of  the  right  of,  467  31,   32,  489  129- 
141. 

CHANNEL 

not  indicated,  no  presumption  it  ever  existed, 
2897    188. 

CHAPTERS,   TITLES,   ETC. 

when  to  be  used  in  construing  code.  S: 
CHARACTER.     See   tits.   Evidence?   T^'^ltaeiw. 
injuries  to.     See  tit.  lajnry  to  Character. 

of   witness   or   party,   evidence   of.   2499. 

CHARGE  TO  JURY.     See  tit.  lastnictlon. 

failure,  to,  that  presumption  prima  facie,  no 

injury.  2895  118. 
further  instructions,   how  given,   1007. 
generally,  997,  1000. 
signed  name  under  power,  presumption  as  to 

identity  of  person,  2395  119, 

CHARTS 

as  evidence,  2887* 
CHASTITY 

may  be  Inferred  by  jury,  S880  2. 

•  

CHATTEL 

implied  warranty  of,  on  sale,  215  46. 
CHATTEL    MORTGAGE 

undertaking  on  appeal  from  order  of  fore- 
closure, I486. 

CHECK.     See   tits.   Aeeouati   Paymeat. 

acceptance   of  an  estoppel,  when,  2875  19. 
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CHIX3F  JUS'nCB  OF   SUPRSSMB  OOUBT. 
tit.  S«pr«me  Coiurt  Jiiatl«c«. 

apportloninsr  business,  88. 
election  and  term,  80. 
in  case  of  absence,  who  io»  St. 
may  convene  court,  88. 


CHILD    AND    CHIIjDRBlf. 
Minora, 
aetlon  for  dcatli  of  hy 
father,  870. 
mother,  when,  880  15. 


B—   Uto.    Iiifuitoi 


CHOSBS   IN  ACTION 
asolffuneiit 

as  collateral,  assigrnor  may  maintain  suit* 
857    171,    172. 

of  not  to  prejudice  defendant,  847. 
equity  upholds  assiirnment  of,  848  2-4. 
may  be  assisrned  by  parol,  861  49-61. 
of  decedent,  how  sold,   1996. 

CIRCUMSTANTIAL  BTIDBNCB.     See   tit,  BtI- 


as   to,   2580  239-242. 

CITATION 

admlnlotrator,  to 

on  revocation  of  letters,  1869. 
show   cause   why    further   security'  shotild 
not   be    slven,    1800»   1870. 
attachment  for  not  obeying.  8098. 
attorney,   to   answer   accusation,   800. 
election,  contest,  to  respondent,  1028. 
executor 

to,  to  render  account,  8091«  8094. 
leiratees,  etc.,  to.  on  contest  of  will  aftor 
probate,  1880. 
grarnishee  to,  896. 
I       generally,   8171-8178. 

heirs  resident  in  county,  to,  1808. 
*       how  directed,  8171. 
how   issued,  2172. 
how  served.  2172. 

as   to,   grenerally,   see  analysis   of   6   pars., 

2172. 
as    is    summons,    with    copy    of   statement 

and  order,  2172  2. 
by    publication,    on    those    departed    from 

state  and   gruardians.  2172  3,   4. 
procedure  as  with  summons.  2178  5. 
In  proceedingrs  for  disbarment,  205. 
obedience  enforced  by  arrest  and   imprison* 

ment.    2172    3. 
of   administrator   to    account,   2091. 
of  gruardian   to  report,  2226  2-9. 
on  deficiency  of  bond  of  administrator,  1887. 
person 

intrusted    with    decedent's    estate    to    ac- 
count,   to,   1906. 
suspected  of  embezzling;  decedent's  estate, 
to,  1908,  1904. 
personal    notice 
given  by,  2178. 

distlngruished   from   that   by   publication, 
8178  2. 
required,    no   other  provided,   2172. 
petition  for  to  render  final  or  other  account 

by    administrator,    etc.,    2001. 
probate.  In,  hovr 

directed  and  what  to  contain.  2171. 
issued   and   served,   2172,  2173. 


provisions   ao   to   summons    inapplicable    to, 

2178    6. 
security  not  required  in  actions  by,  1571. 
•ervleo 

of  summons  on,  511. 

on    absconding    administrator,    ote.,    1809, 
1887. 
Simply  a  notice,  not  a  process,  8172  I. 
sureties  on 
administrator's  bond,  to,  1807* 
application 

for   new,    1869,    1870. 
for  release.   1870. 
time  for  service,  8178. 
to  account  on  application,  8091. 
to  be  served  five  days  before  return,  8178. 
to  executor  to  show  cause  agrainst  applica- 
tion for  additional  bond,  1809. 
what  to  contain,  8171. 

CITIZBN 

bailiffs    and    secretaries    of    supreme    court 
shall  be,  168. 

justice  of  peace  shall  be,  117. 
CITY.      See    tit    Municipal    Corporation. 

incorporation  of,  judicial  notice  as  to,  2299  14. 

security,  need  not  give,  1671. 

service  of  summons  on,  611. 
CITY   AND   COUNTY 

deed  of,  need  not  recite  proceedings,  8889  69. 

CITY   COUNCIL 

jurisdiction    of    to    determine    membership, 
1828  78-81. 

CITY    BNGINBBR 

certificate  signed  by  clerk  only,  inadmissible, 
2886    4. 

CIVIIi  ACTION.     See  tit.  Action, 
action 

in  particular  cases,  §§720-827. 

to   recover  fine,    forfeiture   of  penalty   ?«i- 
posed     by     ordinance     may     be     main^ 
twined  as  in  police  court,  1406  2. 
"action"  includes  a  special  proceeding,  341. 
alias  summons,  when,  and  time  of  issuing,  608. 
appeal  in.     See  tit.  Appeal. 

as   to,   generally,  §§980-980. 
arbitration  of,   1790. 
arises,   from  obligation  or  injury,  25. 
commenced,   how,   827,  496. 

commencement   of  actions,   how   commenced, 
496. 

as   to.   generally,   see  analysis   of   17   pars., 
496. 
eminent   domain,    joining   actions    in,    1714. 
indorsement  of  complaint,  407. 

as   to.    generally,   see   analysis   of   22   pars., 
497. 
execution   of  judgment  In.     See   tits.  Bzecn- 
tlon$  Jad|?nicat. 
as  to,   generally.   §§081-721. 
form   of 

as    to.    §§807-309. 

generally,   see   analysis   of   89   pars..   207. 
how  commenced.     See  tit.  Commencement  of 

Actions. 
jurisdiction    of   action    acquired,    when.      See 
tit.    Jnrlndiction. 
as  to.  generally,  see  analysis  of  103  pars., 
682. 

from  time  of  service  of  summons,  etc.,  632. 
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CIVIL  ACTION  (Continued). 

liens,  Joining  actions   on,   1714. 
'    manner   of   commencing,   f840S-416L 

miscellaneous  provisions,  as  to,  U08I^10B9. 
notice  of  pendency  of  action  alCectingr  title, 
etc.,  to  real  property,  S04. 
summons.     See   tit.   Sumaaoiui. 

as  to,  generally,  see  analysis  of  4S  pars., 

507. 
how  scirved,  511. 

as    to,    generally,    see    analysis    of    21 

pars.,   613. 
publication  of,  S14. 

as   to,   generally,   see  analysis  of  49 
pars.,  618. 
manner  of  publication.     See  tit.  P«1»Uimii- 

tlOB. 

Who   may   serve,   507. 
parties  to.     See  tit.  Parties. 
as  to,  §§807-890. 

how  designated,   210. 
place  of  trial  of.  9§  892-400. 
pleadings  in.     See  tit.  Pieadlnca, 

as  to,  generally,  §9  420-470. 
police  courts,  in,  1405. 
probate  proceedings  not,  209  35,  S6. 
proceedlnflTS 

for  settlement  of  estate  not  within  consti- 
tution, 778  60. 
in  justice  courts.     See  tit.  Justices'  Courts. 

as  to,  generally  §9  882-920. 
in  police  courts.     See  tit.  Pollee  Conrts. 

as  to,   generally,  99  929-988. 
where    several    defendants   and   only   part 
served,  528. 
as  to,  generally,  see  analysis  of  28  pars., 
628. 
proof  of  service.     See  tit  Proof  of  Scrrlco. 
how  made,  as  to,  generally,  see  analysis  of 
60   pars.,   620. 
prosecuted,  by  whom,  25. 
provisional  remedies  in.     See  tit.  Prorlaloaal 
Remedies. 
as  to,  generally,  98478-974. 
special   issues   not  made  by  pleadings.     Soo 
tit.  Pleadings. 
how  tried,  210. 


how  issued,  directed,  and  what  to  contain. 
499. 
as  to.  generally,  see  analysis  of  89  pars., 
499. 
may  be  issued,  when  and  how,  497. 

as  to,  generally,  see  analysis  of  22  pars., 
497. 
time  of  commencement  of,  210. 

as  to,  generally,  see  analysis  of  157  para., 

210. 
for  the  recovery  of  real  property,  228. 
action  cannot  be  brought  by  county  from 
state,   225. 
^M    to,    generally,    see    analysis    of    • 
pars.,  226. 
adTerse  possession 

under  claim  of  title  not  written,  what 
constitutes,    268. 
as   to,   generally,  see  analysis  of  69 
pars.,   268. 
under  written  instrument  or  Judgment, 
what  constitutes,  257. 


as  to.   generally,  see  analysis  of  69 
parsL.  257. 
disabilities  excluded   from   time  to  com- 
mence  action,   272. 
entry  on  real  estate,  242,  282. 
occupation   under  Judgment  deemed  ad- 
verse,   when,    SI2. 
as    to,    generally,    see    analysis    of  17 
pars.,  252. 
possession  presumed,  when,  242. 

as    to,    generally,   see   analysis   of  12] 

pars.,   248. 
oceiipatlo|i 

deemed  under  legal  title,  unless  ad- 
verse,  248. 
as    to,    generally,    see   analysis  of 
123    pars.,    248. 
under      written      instrument,      when 
deemed   adverse,   252. 
as  to,  generally,  see  analysis  of  67 
pars.,   282. 
premises   actually   occupied   under  claim 
of  title,  deemed  to  be  held  advene- 
ly,   262. 
as    to,    generally,    see    analysis   of   18 
pars.,   262. 
real  property,  when,  226. 

as    to,    generally,    see   analysis   of  223 

pars.,  226, 
Buch  seisin  necessary  in  action  or  de- 
fenses  arising   out   of   title  to,  or 
rents,    241. 
as   to,   generally,  see  analysis  of  11 
pars.,  241. 
relation   of   landlord   and   tenant,   as  af- 
fecting adverse  possession,  268. 
as    to,    generally,    see    analysis  of  11 
IMirs,,  268. 
right  of  possession  not  affected  by  de- 
scent, 269. 
as    to,    generally,    see    analysis   of  37 
pars.,  269. 
seisin  within  five  years  necessary  in  ac- 
tion to  recover  when  action  by  peo- 
ple,  etc..   to   be   brought  within  five 
years,  226. 
when  the  people  will   not   sue,  228. 
as    to,    generally,    see    analysis   of  22 
pars.,   S28. 
other  than  for  the  recovery  of  real  prop- 
erty,  99  888-;l49. 
acknowledgment  of  debt  to  take  out  of 
statute  must  be  in  writing,  SS6. 
as    to,    generally,    see    analysis   of  74 
pars.,  886. 
defendant    out    of    state,    time    of   com- 
mencing,  828. 
as    to,    generally,    see    analysis   of  24 
pars.,  828. 
disability  must  exist  when  right  accrued. 


•xceptions  as  to  persons  under  disabili- 
ties, 889. 

•listing  causes  of  actions  not  affected, 
841. 

In  suits  by  aliens,  time  of  war  to  beds* 
ducted,  882. 

limitation  prescribed. 


Where  no  section  mark  (S)  black-face  tjrpe  refers  to  pages,  plain -face  to  paragraph  of  annoUtion. 


IBTDES. 


26«I3 


CIVIL  ACTION   (Continued). 

Other  than  for  the  recovery  of  roal  property 
limitation  prescribed 
mm  to  period*  of 
five  years*  278. 
as  to,  srenerally,  see  analysis  of  35 
pars.,  274. 
four  years,  276. 

as    to,    generally,    see    analysis    of 
169  pars..  277. 
three  years.  288. 

as    to,    generally,    see    analysis    of 
138    pars.,    288. 
two  years,  299. 

as   to,    generally,    see    analysis    of 
159  pars.,  900. 
one  year,  S12. 

as    to,    grenerally,    see   analysis    of 
36  pars.,  SIS. 
Blx  months.  S16. 

action  against  county  on  rejected 
claims,  S15. 
aetlons 

by  people  subject  to  the  limitations 
prescribed    for,    828. 
as  to,  grenerally,  see  analysis  of  S 
pars.,   S24. 
for  relief  not  otherwise  provided  for 
has    been    brought    within    four 
years,  SIS. 
as  to,  generally,  see  analysis  of  65 
pars.,  810. 
on     mutual     account    accrues     from 
time  of  last  item  approved,  820. 
as  to,  generally,  see  analysis  of  48 
pars.,  821. 
to  redeem  from  mortirave 
without  account  of  rents  and  prof- 
its,  824. 
as  to,   generally,  see  analysis  of 
20  pars.,  824. 
Where  some  of  mortgagees  not  en- 
titled   to   redeem.   828. 
of  laws  of  another  state,  effect  of»  840b 
where  moneys  deposited  in  bank,  820. 
proTlstoma 

as    to,    generally,    see    analysis    of    18 

pars.,    880. 
not   applicable   against   directors,  888. 
as  to,  generally,  see  analysis  of  S9 
pars.,  888* 
where  action  is  stayed  by  injunction. 


aa   to,    generally,   sea   analysis   of   9 
pars.,  882. 
where  Judgment  has  been  reversed,    882» 
where   person    entitled   dies   before   lim- 
itation   expires,    880. 
time  for  commencing  actions  under  legal 

improvement    act,    827. 
when   action   is   commenced,  827. 
as  to,  generally,  see  analysis  of  IS  paro.^ 
827. 
when  two  or  mora  disabilities  exist,  888. 
trial  and  Judgment  in.     See  tits.  Jndgmentf 
TrfaL 
as  to,  generally,  nSTT-OSOH* 

CLAIM.     See   tits.   Oalm  agaiwit  Batatai 
chanics'  lilen* 

adverse.     See  tit.  Adverse  Claim. 
.     as    to,   1246-1286. 


■a   presented   to   admirfstrator 

may  be  taken  to  jury  room.  100B  5. 
defect    in    not    affecting    substantial    rights, 

1164  6. 
exceptions  stated  in  as  to  certain  property, 

1164  9. 
indicating  Joint  purchase  of  property,  served 

upon   officer   levying   execution.    1164   3. 
making  or  omitting  to  make  verified  claim, 

1164    18. 
BOtlce 

given  by  pledgee  of,   1164  14. 
of,  to  party,  circumstances  being  sufficient, 
1164   15. 
Objection  that  copy  and  not  original  affidavit 

was  served,   1165   16. 
or    demand    for    crops    served    upon    officer 

levying  execution,  1164  4. 
part  of  not  assignable,  8S0  37.  88. 
preferredi  for  wages  are,  1867,  1721. 
presentation    of.      See    tit.    Presentation    of 
Claim. 
as   to,   2008. 
proof  as   to  service  verified,  1165  17. 

CLAIM  AND   DBLIVBRY.     See  tit.   Claim  and 
Release. 

action  for,   limitation,  294  66,   67. 
affidavit  on,  802. 

misstating   values    does    not    bind    sheriff. 


requisites  of,  802. 

when  and  where  filed,  808. 
against  whom   action   lies,   798  217-285. 
agent,  service  of  order  on,  808. 

taking   property   from,   808. 
alternative    Judgrment,    1116. 
answer,  claim  to  be  made  before,  788. 
arrest  in  action  for,  769. 

as  to,  generally,  see  analysis  of  296  pars.,  788. 
breach  of  warranty  not  subject  of  counter- 
claim in,  789  62. 
claim  of  property  by  third  person,  807. 
concealed  property,  how  taken,  807. 
contempt  of  court  in  use  of  process  of,  788  61. 
costs  of  course  allowed,  when,  1689. 

when    recovery    less    than    three    hundred 
dollars,  1548. 


allowed,  what  are,  791  107. 

amount  of  depreciation  in  value,  790  84. 

attorney  fee  as,  790  86-87. 

compensation  is  measure  of,  790  88, 

consequential,   790   89. 

difference  in  value  of  goods,  790  91. 

evidence  as  to,  790  93. 

exemplary  damages,  700  92. 

for  both  taking  and  detention,  790  94. 

interest  as,  701  95-99. 

limited  to 

amount  alleged,  791  101. 

life  of  property,  791   114. 
market  value,  not  what  it  earns,  791  11,6. 
nominal,  791  102. 
opinions  of  amount  of,  791  103. 
pursuit   of   property,   not   recoverable,   791 

104-106. 
special 

damages,  pleading,  791  108. 

plea  not  necessary,  792  116,  117. 
to   real   property   not  counterclaim   in,  789 
68,   64. 
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CLAIM  AND  DELIVERY  (Continued), 
damagea 

usual  and  ordinary  risks,  792  118. 

value   of   use,   701   109-113. 

when  demand  necessary,  tM  119. 
defendant     entitled      to      redelivery,      when, 

8oe. 

as  to,  generally,  see  analysis  of  12  pars.f 
8041. 

delivery 

to  defendant,  807. 
to   plaintiff,   806,  807. 
when  may  be  claimed,  788. 
demand,  702  123-146. 
description  of  property,  702  120-122. 
dischargre  in  insolvency,  effect  of,  70S  147. 
dismissal  after  obtaining  possession  of  goods, 

effect   of,  700   82. 
disposition    of    property    by    defendant,    708 

148-174. 
distinguished    from    conversion,    705    179-181. 
effect   of   change   of  right  of  possession   on, 

787    80-36. 
equitable    action    should   be   brought,   when, 

705  176. 

exception  to  sureties  and  proceedings  there- 
on,  805. 

form  of  the  action,  705  176-184. 

general  denial  in,  what  put  in  Issue  by,  70S 
185-189. 

gist  of  the  action  is  detention,  700  190. 

In  justices'  courts,  188S. 

inconsistent  positions  cannot  be  taken,  700 191. 

independent   action   by   defendant,   effect   of, 

706  192. 

injunction  to  restrain  sale  of  detached  prop- 
erty does  not  lie,  706  198-195. 
issue  and  sole  claim  in,  706  196,  197. 
Judgment   in   the   alternative,   1116. 
Justification  by  officer  seising  property  under 

process,  707  200-204. 
Jury   trial   in,  706  198,   199. 
Justices'  courts,  in,  188S. 

where  to  be  brought,  1850. 
Justification   of  defendant's  sureties,  807* 
lien 

is  waived  by  claiming  ownership,  707  205- 

209. 
of  Judgment  is  not  discharged,  707  210. 
limitation  of  action  of,  288. 
loss  or  destruction  of  property,  707  211,  212. 
mottee 

and  affidavit,  when  and  where  to  be  filed, 

808. 
when  and  where  filed,  806. 
ownership   in,  707  213-216. 
parties   who   may   maintain   action,  706   217- 

236. 
plaintiff  must  have  right  of  possession,  706 

236-246. 
possession,   right   of  by   plaintiff   necessary, 
I  708  286-246. 

!       practice  in,  700  247. 


affidavit  with  order  indorsod,  700  248. 
/'  in,  consists  in  what,  808  6. 


taken,  when   to  sell  in  pleading  of  fore- 
closure, 807. 

how   kept,  807. 
qualification  of  sureties,  807. 
redelivery 

undertaking   of   defendant,   806. 
when  defendant  entitled  to,  806. 
requisition  of  sheriff  to  take  and  dellTer  the 
property,  802. 
authority,  what  is,  802  3. 
contempt   of   court,   80S   4. 
process  consists  of  what,  800  6. 
return   of  sheriff   is  proper  evidence,   806  1 
security  by  plaintiff  and  proceedings  in  serv- 
ing  order,  80S. 
as  to,  generally,  see  analysis  37  para.,  80S. 
seisure    of    part    only    of    property,    second 

seizure,  800  258. 
service  of  order  on  defendant,  80S.. 
several  defendants,  each  may  claim  redeliv- 
ery, 800  259. 
sberllPs 
fees,  807. 
liability  for  defendant's  sureties,  807. 

to    third    person,    808. 
return,  808   2. 
subject-matter  of  action,  generally.  800  260- 

282. 
sureties,  qualification  of,  807. 
third  person,  clalai  of  property  bT 
affidavit  on,  807. 
as  to,  807. 

undertaking  of  plaintiff,  807. 
time  when  delivery  may  be  demanded,  78S.    ' 
title,  effect  of  Judgment  on,  fi  1008. 
trespass  on  land  cannot  be  set  up  as  coun- 
terclaim, 611  17. 
ultimate  facts  in.  650  162. 
■mdertakisig   on 

exceptions  to  sureties,  805. 
Justification   of   sureties,   807. 
of   defendant.   806. 

Justification   of  sureties,  807, 
of  plaintiff,   80S. 

and  proceedings  in  serving  the  order,  SOS, 
exception   to   sureties,   805. 
where  third  person  claims  property,  807. 
qualification  of  sureties,  807. 
when   and   where   filed,  808. 
Terdlct  1m 

assessment  of  damages,   1014. 
requisites  of,  1014. 
waiver  of  objections  to  complaint  on,  788  60. 

when  personal  property  may  be  claimed,  78S. 

CLAIM    AND    RBSLBASBS.      See    tit.    Claim   aad 
Delivery. 

approval  and  disapproval  of  bond,  1202. 
exceptions  to  sureties,  how  made, 
filing  and  service  of  undertaking. 
Justification   of   sureties.    1202. 
new  undertaking,  when  to  be  given. 
Justification   of   sureties   on,   1206. 
of  property  held  under  execution,  1901. 


how  kept  by  sheriff,  807. 
severed  from  freehold,  action  does  not  llo 
against  adverse  possessor,  700  249-266. 


as   to,   1201. 

by  party  claiming  property, 
when    undertaking    becomes    effectual. 
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CLAIM  OF  PROPBRTT 

in   attachment,   000. 
in  execution,  1188. 
in  replevin,  807. 

CI«AIlf    OF    TITIiS) 

possession  must  be  under  to  be  ttdventt, 
46,   24T   61-101. 

CliAIM  TO  USB 

adverse,  unless  a  merger,  S897  189. 

CUUtMANT 

cannot  Intervene,   when,  439  111-118. 
ot  interest  in  fund,  may  intervene,  4M  54- 
59. 

CULIMS  AGAINST  BSTATB.     See  tits.  Batatea 
of  Decedents;  Presentation  of  Claims. 

abatement  of  action,  failure  to  present  claim, 

1971  3,   4. 
absence  from  state,  effect  on  presentation  ot 

claim,   19S0   3,   4. 
accrual  of  cause  of  action  after  death,  1S78  2. 

action  on 

after   rejection,    1966,   1969. 
contingent  claims,  197S  23. 
pending  at  decease,  1978. 
actors,  both  parties  are,  1118. 
additional    notice,   194S. 
administrator  paying  interest  is  incompetent 

to  act   on  claim,   1980  6. 
aflldavit 

of    contingrent    claim    against    estate,    not 

required,    1967   6-8. 
that  claim  Is  due  not  required  in  case  of 

Judgment,  1958  16. 
to    contingent    claim    not   necessary,    1997 

6. 
when  required,  1968. 
agreement  removing  bar  of  statute  of  limi- 
tations, 1960  6. 
agreement  to  compensate  in  will,  claim  must 

be  presented,   1960  6. 
allowance     and     rejection     of     claims.     Bee 
''claim,'*  this  title, 
after  suit   brought,   judgment,   1980  7. 
as  to,  1959. 
assignment  of  mortgage  need  not  be  pre- 

sen  ted   as,   1983  4. 
claimants    incompetent    witnesses, 
contest  of  by  heirs,  1983  7-10. 
contingent,    allowance   and    eflTect   of, 

12. 
copy  of  mortgage  with  indorsement  thare- 

on,   1983   11. 
'filing  of,  provision  for,  1984  18-15. 
for,   802. 

form  of  Indorsement  on,  1984  17. 
generally,   see   analysis   of   28   pars.,    1980» 
In  part 

action  for  balance,  1983  8. 
effect  of,  1980. 
In  particular  action  for  balance,  1983  8. 
interest  allowed  on,  1984  19. 
Invalid    mortgage    need    not   be   presented 

as,  1984  20. 
Judgment  Hen  not  destroyed  by  allowance 

and  approval  as  claim,  1984  81. 
loss.  1982. 
necessity 

for  presentation  of,  1986  28. 

.of  presenting  mortgage  as,  1984  22-27. 


not  truly  stating  value,  officer  not'  bound 

by,   888. 
Of  claim  in  part,   effect,   1980. 
of  does  not  bar  foreclosure  of  mortgage, 

1984  16. 
of  for  coQditional  sale,  effect,  1988  6. 
of  mortva«c  as  claim 
in  part  does  not  bar  action,   1971  7. 
not  bar  to  foreclosure,  1971  6. 
of  note   keeps   mortgage  alive,   1985  29-32. 
on  guaranty  of  value  of  stock,  1984  18. 
option  of  holder  to  consider  note  due,  effect 

of  presentation,   1966  88. 
proof  or  copies  to  be  filed,  1983, 
reference  to  record,  sufllciency  of,  1986  84, 

86. 
secured   by   liens,   may  be  described,   1983, 
status   of  evidence,   allowance,   1986  36. 
statute  of   limitations,   effect   of  presenta- 
tion when  not  required,  1986  37. 
to  be  filed  after  allowance,  1962. 
vendor's  Hen  not  affected  by  presentation 

as,    1985    38. 
verbal    allowance    by    administrator,    1986 

39. 
waiver  of  presentation   of  mortgage,   1966 

40. 
when  executor,  etc.,  personally  liable,  9118. 


of  claim,  1960  7,  8. 
to  complaint,  effect  of,  1988  5. 
an  estate  set  apart  to  widow,  no  notice  re- 
quired,   1948   8. 
answer,   claim   must  be  made  before,   783. 
appeal,  1980  27. 

assignment   of   mortgage   need   not   be   pre- 
sented,  1983   4. 
attorney   of   administrator 
claim  of,  appeal  on,   1983  5. 
fees    of,    1971    10. 
attorney's  fees,  no  claim  for  necessary,  1963 

32. 
bar  of  statute  of  limitations.    See  ''statute  of 

Umltatlons,"  this  title, 
barred   by,  of  statute  of  limitations,  1988. 
as  to,   generally,   see  analysis  of  15  pars., 

1988. 
when  and  whom  Judge  may  exempt,  1988. 
best  evidence  of  publication,  1948  2. 
bill  of  particulars  of  claim.   1953  38,   1957  3. 
claim.     See  "allowance  and  rejection  of  claim," 
this   title, 
allowed,   when,   1058. 

as  to,   generally,   see  analysis   of  30  pars., 
1958. 

attorney   of    administrator,    claim    of,    and 

appeal,   1983. 
bill  of  particulars  may  be  demanded,  1957. 
classes  of  claims,  distinction  between,  1961 

16. 
construction    as    to   allowance   of   interest, 

1967  5. 

contingent  claims.   See  "contlnarent  claims,** 
this    title. 

do  not  require  affidavit,   1957  6-8. 

of  surety  where  debt  not  paid,  1955  58. 

order  for  payment,  3117. 
copy  of  promissory  note  set  out  in  claim. 

1968  21-23. 
defective  verification,  liens  not  void,  1957  4. 
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CLAIMS  AGAINST  ESTATES   (ConUnued). 
claim 

'  definition    of,    1051    11-16. 
"due/*  meanins  of,  11157  9. 
Interest  on,  1MI7  10-17. 
omission  of  the  word  "dollars,**  1INS8  18. 
must  be  presented  before  suit,  1969. 

as  to,  generally,  see  analysis  of  101  pars., 
1969. 
not  affected   by  failure   to   present  claim, 

when,  196B  59. 
not   necessary   for  abatement  of  nuisance, 
i  1971  5. 

i  of  executors,  etc.,  ae^ainst  estate,  1987. 

as  to,  generally,  see  analysis  of  7  pars., 
1987. 
particulars  need  not  be  stated  of  matured 

claim,    1958    19. 
pleading  verification  of,  1958  24. 
set-off  agralnst,  1958  25. 
strict    compliance    with    requlrementy    of 

statutes   necessary,    1968   26. 
sufficient  statement,  copy  of  contract,  1988 

20. 
superior  judge  may  present,  1959. 
to  be  sworn  to,  1956. 

to  bear  Interest  same  as  Judgment,  1966. 
'variance,    "claimant"    Instead    of    "affiant," 

1969  29,   30. 
yeriflcation  by  third  party,  effect  of,  1968 
27,  28. 
claims  in  actions  pending  at  time  of  decease, 
1978. 
abatement,  failure  to  present  claim  Is  mat- 
ter of,  pleading,  1978  8. 
appeal,  death  pending,  effect  of,   1979  4. 
appearance    of    representative,     effect    of, 
1979  6. 
I  as  to,  generally,  see  analysis  of  27  pars., 

1978. 
claim  against  deceased  defendant  in  Joint 

action,   1980   16. 
construction   of  provision,   1979   8. 
death   pending   appeal,   non-presentatioD'Of 

claim,   1979  4. 
deed  of  trust,  money  secured  by,  provision 

does  not  apply  to,  1979  7. 
default      judgment      vacated      on     appeal* 

1979   8. 
evidence  essential,  1979  9. 
judgment  on.  1979  10,  11. 

entered  after  death,  effect  of,  1980  17. 
knowledge  of  death,  delay  in  administra- 
tion, 1980  18. 
survival  of  Judgment,  when,  1980  16. 
collateral    security,    effect    of    non-presenta- 
tion of  claim,  1972  20. 
complaint,     amendment     to,     foreclosure    of, 

1966   5. 
community     property     commingling,     wife's 
right,  1951  17. 
<       concealed  property,  807* 

I       conditional  sale,  effect  of  allowing  claim  on, 
I  1968   6. 

contest  by  heirs 
'  as   to,   1961  12. 

burden  of  proof.   196S  7,   8. 
defective   verification,   1968  9. 
when   may  be  made,  1968  10. 
eontinfccnt   claim 
action  on.  1072  23. 


agreement  to  indemnify  party  from  dam- 
age, 1962  SI. 
efleet  of 

allowance  of,  1961  10,  11. 
presentation   and   allowance,   1962   22. 
necessity   of   presenting,    1962    28-25. 
order  for  payment,  2117  10-14. 
time   of  presentation,   amendment  of  law, 

1962  26. 
what  is,   1961  19-26. 

when  allowed,  effect  on  rank,   1062  12. 
contracts   of   deceased,   special   property   In, 

1962  27. 
copy 

and    proof    of    notice 

to   be   filed   and   order   made,   1»'I7.   1918. 
best  evidence  of  publication,   194K  2. 
of  original  allowed  by   executor,   effect  of 
loss,   1961   9. 
costs,    personal    liability    of    executors    for, 

1589,  1987. 
contribution,  heir,  devisee,  etc..  not  liable  for 

after  order  for  payment.  2119. 
counterclaim  must  be  presented,  when,   1972 

26. 
cause  of  action   limited   to   claim   presented, 

1971  11-19. 

date  of  rejection,  what  is,  1967  12,  13. 
doeroo 

mandamus    will    lie    to    compel    entry    of, 

showing     notice     to     creditors     has     been 
given,  1947. 
deed   of   trust,   enforced   execution   of   trust, 

1972  26. 

defective   verification,  effect   of,   1961   13. 

definition  of,  1961  11-16. 

^demand'' 

claim  for  moneys  secured  by  deed  of  trust 

need  not  be  presented,  1962  28. 
construction  of  provision,  1961  18. 
definition   of,   1951   11-16. 
extension  of,  executor  cannot  give,  1968  34. 
for  expenses  of  administration  and  attor- 
ney's fees  need  not  be  presented,  1962 
82. 
on  executory  contract  of  deceased,  1968  SL 
statute  of  llmltatloBs 
death   of  claimant,   1961   18. 
deposit  with   treasurer,  when,  1069. 
dismissal   of  action   withdraws   waiver,  1972 

27. 
designation  of  day  for  presenting,  1946  4-6. 
order  fixing  tlnae 

premature  publication,  1946  6. 
need  not  provide  number  of  times,  1946  6. 
disputed 

order  for  payment,  2117, 
paying  into  court,  2117* 
document    lost,    1962. 
effect 

affirmance  of  judgment  against,  1982  8. 
amendment  may  be  made,  when,  1982  4. 
appeal,  modification  on,  finality,  1962  5. 
as  to.  generally,  see  analysis  of  81  pars, 

1981, 
character  of  Judgment 
heirs  may  contest,  1982  8. 
same  as  that  of  allowed  claim,  1962  7. 
Claim  allowed  after  suit,  costs  only  can  be 
awarded,  1982  9. 
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CLAIMS  AGAINST  S8TATB   (Contlnned). 
effect 


form  of,  asalnat,  IMS  11. 
settlement  of  account  and  judgment  In 
equity,  1BS2  10. 
default  judsrment  may  be  taken  against  ad- 
ministrator,  1089  12. 
discharge     of     executor,     Judgment     after 

void.   1083  18. 
equitable  lien,  foreclosure  of,  1081  II, 
examination  of  claimant,  1008. 
•zecvtlom 

for,   1084,  S118. 

is  exclusive  provision,  108S  17. 
executor,    etc,    by,    1087. 

paying  less  than  value,  9082. 
filing  of,   1002. 
foreclosure  suit  may  b^  maintained  before 

presentment   of,    1060* 
form  of,  1082  6. 
form  of  JndgmcBt 

amendment  of.  108S  20,  21* 
as  to,  108S  19. 
modification   of,   108S   22. 
founded  on  Instrument,  copy  thereof  to  be 

filed.  10«a. 
Indorsing  allowance  or  rejection,  UNM. 
Interest 
as  to,  10S6. 

debt  bearing  may  be  paid  whether  pre- 
sented or  not,  1080. 
must   be  allowed   on  proved  claim   from 
date  of  approval,  106S  24,  25. 
joint  Judgment  against  administrator,  106S 

26. 
Iwdgineiit  OB 

after  discharge  by  executor  void,  1081  It* 

against  creditor,  1084. 

against  executor,  etc.,  1081. 

creditor  may  redeem,   1084. 

form  of,  as  to.  1088  19-22. 

not    a    Hen    where    death    after   yerdlct* 

108B. 
must  be  presented,  1084. 
liability   of   executor,    etc..   personal   after 

order   for    payment,   2118, 
liens,  etc.,   1002. 
limitation,   1068. 

does  not  run  during  vicancy  In  adminis- 
tration, 1078,  1081. 
lost  documents,  1062. 
merger.  Judgment  is  not  a,  1082  14. 
modified    Judgment   against    executor   need 

not  be  presented,   108S  27. 
mortgage  under.  1062,   1060. 
notice  to  creditors 
as   to,    104S,   1047. 
failure  to  give,  1088,  2110. 
proof  of,  1047. 
of  insufficient  notice,  1046  7. 
of  Judgment  against  executor,  1081. 
of  Judgment  not  a  merger,  1082  14. 
omitted   from   order   for   payment,   barred* 

2110. 
on  of  knowledge  of  executor,  1064  46. 
payment  of,  2111-2121. 
order  for,  2116,  2117. 
pending  action   on,   1078. 
personal   Judgment   against   executor,   etc., 
on,  not  permitted,   108S  28. 


presentation   of 

as   to   necessity   for,   1048, 
by  probate  Judge.  l&SO. 
reference   of,   1086. 
rejection  of 
as  to.  1050. 

action  on  must  be  brought  within  three 
months,   1066. 
removed    executor,    Judgment    against    on, 

does  not  bind  estate,  1088  29,  80. 
sale  of  real  estate,  presentation  on,  2008. 
statement  of,  to  be  rendered,  1088,  2000. 
taxed,   1005  60. 
time  within  which  transcript  of  judgment 

must   be  filed,   1084  81. 
trust   fund,   1055   61-68. 
writings,  copies  of  to  be  filed,  1069, 
estoppel 

by  presentation  of  different  claim,  1072  28. 
improper  presentation  of  claim  is  not,  1062 

29. 
pleading,  1062  30. 
•▼Idence 

admission   of  deceased,    1072   29. 
burden   of  proof,   1078   SO. 
competency   of  witness.   1078  33. 
inability  of  plaintiff  to  testify,   107S  84. 
presentation    of    claim    not    in    issue,    107S 

86,  87. 
presentation  of  claim,  1078  85. 
rule  as  to  presumption,  proofs  and  burden 

of  proofs,   107S  38. 
to   show   non-payment,   1078   81.   32. 
execution  not  to  issue  after  death,  1084. 
affidavit    that    claim    is    due    not    needed, 

when,  1084  3. 
as  to,  generally,  see  analysis  13  pars.,  1084. 
attachment  cannot  be  enforced,  1084  4,  5. 
effect  of  allowance  of  claim  on  Judgment, 

1085    6. 
execution  of  exclusive  provision,  1086  7. 
if  one  is  levied  property  may  be  sold,  1064. 
Indgrment 

entered  after  death  of  defendant,  1085  9. 
lien  not  destroyed,   construction  of  pro- 
vision. 1086  10. 
modified   judgment   against   executor   need 

not  be  presented.   1086  11. 
statute  of  limitations  on  Judgment,  death 
stops  running,  of,  1086  18. 
•zecntor 

cannot  give   extension   of  time   to   present 

claim,   1058  84. 
neglecting  to  give  notice  to  creditors,  to  be 

removed,    1088. 
to  return  statement  of  claims,  1088. 
executory   contract   of   deceased,    1068   81. 
expense  of 

administration,    no    claim    for    necessary, 

1068  32. 
disposition  of  body  of  deceased,  claim  for, 
1068  33,  89. 
express  waiver  in  complaint  necessary,  when, 

1078  39. 
extension  of  time  to  present  claim,  executor 

cannot  give,  1068  34. 
value,  by   whom,  when  and  how  determined, 

1047  5. 
fliing  claim 

form  of  indorsement  on  claim,  1064  17. 
necessity  of,  1064  14. 
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CLAIMS  AGAINST  ESTATE    (Continued), 
flllner  claim 

not  essential,  when,  10B8  36. 

provision  as  to,  1064  13. 

rejected   claim  is  not  required  to  be  filed, 

1964    15. 
with  county  clerk,  not  sufficient  presenta- 
tion. 1853  35. 
finding:  as  to  maturity  of  claim,  1078  40. 
for  funeral  expenses  not  required,  1953  39. 
for  gratuitous  service,  should  be  disallowed, 

1053   40,   1061    14. 
for    money    allegred    to    have    been    an    over- 
charge as  rent  by  firm  of  which  deceased 
was  member,  1054  50. 
for  trust  funds  necessary,  when,   1055  61-69. 
form  of 

claim,  sufficient  statement,  bill  of  particu- 
lars, 1068  38. 
sufficient    statement,    bill    of    particulars, 
1058    38. 
fmnd 

in  publication  of  notice,  1046  9. 
of  deceased,  plea  as  estoppel,  1078  41. 
funeral  expenses,  claim   for,  not  required  to 

be  presented.  1058  32,  39. 
generally,  783-808. 

gratuitous  services,  claim  for  should  be  re- 
jected, 1063  40, 1061  14. 
guaranty   by  deceased,   as   to  claim  on,  1058 

41-44. 
homestead,      abandonment      by      conveyance, 

claim  need  not  be  presented,  1078  42-46. 
Interest 

as  to,  1056. 

claim  for  rejected,  time  for  suit,  1067  16. 
must  be  claimed.  1074  48. 
reduction  of,  1074  49. 
applies  only  to  insolvency  estates,  1067  10. 
invalid  mortgage  need  not  be  presented,  1074 

50. 
items  of  account  need  not  be  alleged,  1074  51. 
Judge  need  not  act  on  rejected  claim,  1061  16. 
Judgment,  on,  1116. 
Jnrlndlctlon 

amount  involved  is  test  of,  1074  62. 
of  the  dilTerent  courts,  1074  53. 
of  action  to  foreclose  mortgage,  1074'  64. 
Justices'  courts,  1883. 

knowledge  of  executor,  dispenses  with  pres- 
entation, when,  1054  45. 
legacy,    suit    immaterial    on    application    for, 

1077  98. 
legnl  owner  of 

claim  should  present  it,  1054  46. 
should  present.   1054   46. 
liability  of  executors,  etc.,  for  costs,  1087* 
liens,  in  general,  1074  55. 
limitations,  statute  of,  applicable  to,  288. 
mandamus  will  lie  to  compel  entry  of  decree, 

1048   4. 
manner  of  closing  estate  when  claims  are  un- 
paid and  claimant  cannot  be  found,  1080. 
deposit  in  state  treasury,  1080. 
when   amount   of   claim   escheats   to  state, 
1000. 
may  refer  doubtful  claims,  1086. 

effect   of   referee's  allowance   or  rejection, 

1086. 
trial    by    referee,    how    confirmed    and    its 
effect,  1086. 


money  expend^'i   subsequent  to  presentation 

of  claim.   1074  56. 
mortgage 

interest,  rate  allowed.  1074  60. 
its  allowance  as  claim  does  not  bar  fore- 
closure, 1074  57.  58. 
discharge  of  executor,  1074  59. 
heirs     not     necessary     parties     defendant 

when,  1075  66. 
necessity  for  presentation  of  claim,  1068  2S. 
of  grantor  of  deceased.  1075  63. 
'parties    to    foreclosure    suit,   administrator 

necessary,  when,  1076  65. 
settlement  and  distribution  of  estate  does 

not  bar  right  of,  1075  68. 
statute  of  limitations,  effect  on  allowance, 

1075   69. 
where  estate  set  apart,  1076  64. 
widow   of  mortgager  not  necessary  party, 
1075    67. 
mortgager  for  benefit  of  deceased,  claim  of. 

1054   47.  " 

motion  for  new  trial,  1080  26. 
must  be  presented  before  suit,  IMNk 
necessity  of 

for  taxes,  1055  60. 
presentation,  1060  19. 
newspaper  not  to  be  named  by  Judge,  excep- 
tion, 1046  10. 
not  due,  discount,  S117. 
not  included  in  order  for  payment  of  debts, 

how  disposed  of,  2110. 
notary's  certificate  as  evidence  of  allowance 

or  rejection,  1050. 
note 

allowance  of  is  sufficient  to  keep  mortgage 

alive,  1066  29. 
presentation    of    is    not    of    security,    1068 
30-33. 
notice 

additional  notice,  1046. 

time    of    ordering,    1046    3. 
as  to,  generally,  see  analysis  12  pars.,  1045. 
best  evidence  of  publication  of,  1048  2. 
character  and  form  of  determining.  104^  3. 
copy  of  and  proof  of  to  be  filed  and  order 

made,  1047. 
decree  showing  giving  of,  1047. 
designation  of 
paper,  1048  3. 

time  for  presentation,  1046  4-6. 
effect  of  insufficient  notice,  1046  7. 
failure  to  give,  liability  of  executor.  2110. 
form  of,   1045. 
fraud  in  publication.  1046  9. 
newspaper  not  to  be  named  by  Judge,  ex- 
ception, 1046  10. 
not    required    where    estate    set    apart   to 

widow,  1046  8. 
notice  to  creditors.  1045. 
of  mortgager  for  benefit  of  deceased,  1064  47. 
on  guaranty,  not  necessary  before,  1058  41. 
presentation   of  claim  prior  to  publication 

of,  1047  12. 
publication  of  and  posting,  1045. 
removal  or  resignation,   notice  by  succes- 
sor, 1046. 
revoking  of  letters  for  failure  to  give.  108& 
time  expressed  in,  1047. 
time    to   present   where    claimant   had  no, 
1048. 
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CLAIMS  AQAINBT  BSTATE   (Continued). 
option  of 

claimant  not  required  to  consider  rejection, 

1961   16. 
holder  to  consider  note  due,  effect  of  pres- 
entation, 1965  83. 
oral  evidence  of  to  property,  1954  48. 
order  to  be  made  on  filing  copy  and  proof  of 
notice,  1947. 
absence    from    state,    construction    of   pro- 
vision, 1950  3,  4. 
partnership.     See  tits.  Partnemhlpi  Svrrlvliiir 
Partner. 
affairs,     settlement     of     necessary     before 

claim,  1954  49. 
deceased  as  sole  member,  1980  20. 
necessity  of  claim  as  prerequisite  to  action, 

1975  71-73. 
partnership   debt,    need   not   be   presentedp 
1964  60. 
payment 

before  due,  S117. 
of  interest-bearingr,  1980. 
place  of  presentation,  office  of  attorney,  1947 

11. 
plaintiff 

must  present  claim,  1980  21. 

pleadings,    denial    of   allegation    that   duly 

verified    claim    presented,    1980    22. 
practice,      supplemental      complaint,      1960 

23. 
statute    of    limitations    as    affecting,    1980 

25. 
supplemental  complaint,  1980  23. 
time  of  making  objections,  1980  26. 
pleading 

allegation   of  non-payment.   1976  74. 
amendment  of  complaint,  1976  76. 
cause  of  action,  1946  9. 
change  of 

cause  of  action,  1976  76. 
parties,     representative     capacity,     1976 
77. 
making  waiver,  1976  78. 
matter  of  defense,  1976  86. 
pledge,  debt  secured  by  need  not  be  pre- 
sented, 1077  91. 
prayer  for  deficiency  judgment,   1976  80. 
presentation  of  claim,  1976  81. 
publication    of    notice    to    creditors,     1976 

86.87. 
representative  capacity,  1977  88. 
statute  of  limitations,  as  to,  1976  79. 
sufficiency  of  allegation,  1976  82-84. 
verification   of  claim,  1977  89. 
waiver  of  presentation  of  claim,  1977  90* 
presentation  of.  2008. 

after  maturity,  pleading.  1972  24. 
by  superior  judge,   proceedings   on,   1959. 
claim  for  money  demand,  1977  92,  93. 
.  does  not  waive  vendor's  Hen.  1956  70. 

I  prior  to  publication  of  notice,  1946  12. 

property 
<  claim  by  third  person,  807. 

!  sheriff  to  keep,  how,  807. 

provision      for     disputed      and      contingent, 

2117, 
purchase  of  by  executor  prohibited, 
purpose  of  law,  1954  61. 
rank  of  claim  for  trust  funds,  1956  69. 
redelivery  to  defendant,  806. 


reference  of 
as  to,  1986. 

confirmation  of  referee's  report,  1986. 
costs  on,  1086. 

effect  of  referee's  report,  1986. 
entering  minute  of  order,  1986. 
judgment  on  referee's  report,  1986. 
trial  by  referee,  1986. 
reference   to    record,    sufficiency    of,    1965   34, 
35. 

rejected  claims  to  be  sued  for  within   three 
months,  1966. 
as   to,   generally,   see  analysis  of  19  pars... 
1966. 
rejection 

by  executor  or  judge,  sets  statute  running. 

1967   17. 
of  claim.  1969. 

as  to,  generally,  see  analysis  of  23  pars., 

1960. 
must  be  sued  within  three  months,  19^6. 
proceedings    on,    1969. 
sets  statute  of   limitations   in   operation, 

1960   4,   6. 
what  equivalent  to,  1059. 
requisition     to     sheriff     to     take     propei^ty. 

802. 
secret  rejection,  effect  of,  1961  17. 
secured   by   Hen,   describing   Hen.    1962. 
■et-off 

individual    debt    of    administrator    is    not, 

1977  94, 
purpose  of  statement,  1968  26. 
right  to,  1964  62,  63. 
•tatement   of 

executor  to  return.  1987* 
what  to  show,  1987. 
status  of  allowed  claim,  1966  86. 
•tatvte  of  Ifmltatlona 
as   to,  1968. 
actual    rejection    starts    running    of,    I960 

4,  6. 
agreement  removing  bar  of,  1950  6. 
allowance  of  claim  has  effect  to  stop  run- 
ning of,  1061  18. 
appearance     of     executor     cannot     revive 

lapsed  action,  1968  3,  4. 
as   to,   generally,  see  analysis  of  16   pars., 

1968. 
bringing  action  to  quiet  title  to  mortgaged 

premises  hot  waived,  when.  106S  5.  6. 
death  of  claimant,  effect  on  presentation  of 

claim.  1951  18. 
does  not  begin  to  run  where  no  administra- 
tion exists.  1969  14,  1977  96.  1978  3. 
does  not  run  against  allowed  claim.  1977  95. 
does      not      run      pending     administration. 

when,    1977   96. 
effect  t 

of  on  presenting  claim,  1964  65.  56. 
on  presentation  when  not  required.  1966 
37. 
objection   of   can    be   raised    at   any   time, 

1968  8. 
on   mortgage   on  homestead  selected   from 

community    property,    suspended,    1961 

20. 
on  presentation  of,  1964  66-67. 
pleading  of  as  matter  of  defense,  1968  9 
presentation   to  judge  does  not  commence 

to  run,   1961  19. 
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CLAIMS  AGAINST  ESTATE    (Continued), 
statute   of   limitations 

rejection  sets  in  operation,   1000  4,  5. 
statement   of   balance   struck,    on   account, 

1054  64. 
Statute  is  mandatory,  1060  10-18. 
suspension  of,  1064  57. 
waiver  of  by  will,  lOflO  15. 
when  and  whom  Judge  may  examine,  1008. 
where  no  cause  of  action  accrue.s  to  person 
in  lifetime  but  accrues  after  his  death, 
1977    97. 
mrit 

immaterial  on  application  for  payment  of 

legacy,  1077  98. 
on  portion  not  allowed,  commencement  of 
limitation,  1066  3,  4. 
superior  Judge  may  present  claim  and  action 

thereon,  1050.       ., 
surety   of   deceased,    claim   of   contingent   if 

not  paid,  10S6  58. 
siiTeties 

exception  to,  SOR. 
Justification  of  defendants,  807. 
qualification,    807. 

responsibility  on  undertaking,  808,  800. 
taxes 

Jurisdiction  of  ordinary  courts  in  action  to 

recover,  1077  99. 
necessity  of  claim  for,  1058  60. 
time 

expressed   in   the  notice,   1047. 

pleading   time   of  presentation   of  oIaliii« 
1047  3.   4. 
effect  of  vacancy  in  administration,  1078. 
for  presentlug 

as  to,  1047,  1048,  1050. 
when  claimant  had  no  notice,  1060. 
of  limitation,  1078. 

of  making,  practice  and  evidence,  1048  8. 
of  ordering.  1946  3. 
of  presentation 

effect  on  of  amendment  of  law,  1052  2«. 
within  which  claim  against  estate  must  be 
presented.  1048. 
as  to,  generally,  see  analysis  of  73  pars., 
1040. 
trial,  effect  of 

Judgment  on,  3820. 
undertaking   on,  SOS. 
transitory,  1007  19. 
trust  fund 

action  to  enforce,  1077  100. 
application,   limitation  of  section  does  not 
apply,  1055  64.         • 
,  commingling  funds,  interest,  1055  65,  66. 

J  In  hands  of  deceased  executor,  10B5  67. 

money  deposited  In  bank,   10(56  68. 
:  rank  of  claim,  1050  69. 

V  when  claim  for  necessary,  1055  61-68. 

undertaking  for  plaintiff,  808. 
vacating  order,  effect  of,  1048  6. 
value   not   truly  stated  In   affidavit  does  not 

bind  officer,  686. 
verdict  on,   1015. 
vendor's  lien 

need  not  be  presented,  1065  38 
not  waived  by  presentation  of  claim,  1056   70. 
voluntary   payment   of  debt   of  deceased   for 
medical     services     does     not     constitute 
claim,  when,  1056  71. 


vouchers  may  be  required.  lOOi* 
wages  preferred,  1721. 
mrdver  of  prcsentntlon  of 

cannot  be  made,  1953  34,  1966  72. 
claim  cannot  be  made.  1053  34  1966  72. 
what  Judgment  is  not  a  lien  on  real  property 
of  estate,   1985. 
as   to,    generally,  see  analysis  of   5  pars.. 
1985. 
When  Judgment  not  Hen  on  real  property  of 

estate.   10S5. 
where  whole  estate  assigned  to  widow,  claJn 

need  not  be  presented,  1061  9. 
vrlthdrawnl  of 

claim  by  devisee,  1056  73. 
devisee  may  make,  1956  73. 
of  original  voucher,  1062. 

CLERGYMAN.     See   tits.   Privileged   Consnnid- 
catloni  Witness. 

cannot  be  examined  as  witness,  when,  2308. 

CLERK.     See  tit.  Connty  Clerk. 

affidavits,  may  take,  2420,  2421. 
appraiser,  no  clerk  or  deputy  to  be,  18SS. 
calendar,  to  make  up,  000. 
certificate  of.  to  affidavit  taken  before  Judge 

out  of  state,  2421. 
certified  list  of  Jurors  to  be  filed  with,  147. 
county  clerk.     See  tit.  Connty  Cleric 
docket.  Judgment,  to  keep,  1136-1141. 
duty  of 

in  contested  elections,  1621. 

on  confession  of  Judgment.  163S. 

to  enter  motion   and  order  made  thereon, 

1518   42. 
to  keep  Judgment-book,  1127. 
failure   to  perform   ministerial   duties,  sffect 

on  Judgment,  060  47. 
fees  of,  prepayment,   1537  64. 
form  of  entry  by,  1518  43. 
generally.   158, 
In  probate  matters 

petition  for  letters  filed  with,  1847. 

to  enter  claims*  on  register.  1062. 

to  file  and  record  ceriiUcaie  of  proof,  ISlfc 

to  Issne 

citation,   1859. 
letters,   1874. 
to  post  notices,  I860. 
to  record  letters,  etc.,  1860. 
to  set  petition  for  hearing,  I860, 
to  sign 

and  seal  letters,  1836. 
citation,  2171. 

when  to  issue  subpoenas  and  citations,  2171i 
2172. 
Judgment,  to  enter,  1112. 
Judgment-book,  to  keep,  1127. 
Judgment-docket,   to    keep,    1136-1141. 
•Judgment-roll,  to  make  up.  1129. 
Justices'.     See  tit.  Justlees'  Clerk. 

as  to,  85-102. 
mandate,  what  to  transmit  on  verdict,  l'*t>i 
motion   for  order  compelling  to  enter  juag- 

ment.  1114  26-30. 
must  enter  causes  on  calendar,  000. 
must  Include  interest  and  costs  in  Judgment, 
1552. 
as  to,  generally,  see  analysis  of  17  para.* 
1552. 
must  Indorse  on  complaint,  what,  407. 
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CI^RK  (Continued), 
must  keep  register  of  actions,  1S63. 
neglect  to  make  up  judgment-roll,  im  S8. 
of  Justices'  court,  8B. 
of  raperlor  eovrt 
affidavit  cannot  ba  substituted  for  eertlfl- 

cate,  1468  2. 
authority  of  limited  to  certifying  correct- 
ness of  copies  of  papers,  1468  S. 
must  enter  cases  on  the  calendar  to  remain 
until  disposed  of,  990. 
partltloii 

sale,  duty  of,  on  investment,  ISIS. 
sales,  to  invest  proceeds  of,  1S11« 
to  attest  decree  in,  9079. 
practise  law.  forbidden  to,  1186. 
register  of  actions,  to  keep.  1062. 
roll  of  attorneys,  to  keep,  167. 
seal  of  court  shall  be  kept  by,  116. 
sealed  verdict  to  be  delivered  to  and  not  to 

coroner,  1650  15. 
supreme  court,  of,  158. 
testimony,  to  take  down,  when,  1B6S. 
to   issue   citation    to   respondent   in   election 

contest,  1699. 
to    return    writ    of    review   with    transcript, 

1088. 
to  take  testimony,  when,  1062. 

CXIMATB 

conditions  of,  Judicial  notice  as  to,  2MI9  7« 

CL08BD  DOOnS 

trials  with,  when,  104. 

CliOUD  ON  TITLB.     See  tit.  aiiletlBg  Title. 

action  pending,  how  affects,  8. 

as  to,  828  125-140. 

casting,  may  be  enjoined,  829  127. 

certificate    for    non-payment    of    taxes,    828 
140. 

claim   under   pre-emption   laws   is,   1268   152, 
153. 

does  not  exist  in  stranger  to  title,  1201  11. 

if  claim  rests  on  'void   Judgments,  1251  12. 

illegal  act  of  supervisors  in  laying  out  road, 
822  132. 

injunction   to  restrain  threatened  sale  cast- 
ing, 1178  6. 

is  caused  by  sale  upon  execution,  when,  8n 
128. 

levying  upon  property  of  married  woman  un- 
der execution  against  husband,  828  186. 

parties  in  action  to  remove,  899. 

person  out  of  possession  may  maintain  ac- 
tion for,  1201  11. 

proceedings  resulting  in  assessment  of  street 
work.  822  188. 

record  title  against  possessor  is,  when,  1206 
71. 

•ale 

by  administrator  Is,  when,  828  186. 
of  lands  upon  execution  against  grantor  of 
person  in  possession,  828  137. 

street  assessments  cast,  828  138. 

teat 

by  which   question  to  be  determined,  828 

189. 
of  and  evidence  dehors,  1201  9,  10. 

void    certificate    of   tax-collector    is    a,    1207 
88. 

when  one  is  not  party  or  privity  to.  Judg- 
ment not  affected,  1201  13. 


CODB  OF  CrVIL  PROCBDURB 
aetlom  of 

amendments  to,  retroactive,  when,  2  3-7. 

prospective  only,  2  S. 
•aieiidiiieiit  of 

as  to  proper  method  of,  87» 

amendment  of  1880,  27. 

amendment  of  1901,  27. 

distinction    between    present    and    former 
constitutional  requirements,  27. 

proper   method   of,  27. 

retroactive,  when,  2  8-7. 

stare  decisis,  authority  of  Lewis  vs.  Dunne, 
27. 
cited,  amended,  etc.,  how,  21. 
construction  of.     See  tit.  Constractlon. 

as  to,  2-6. 

derogation  of  common  law,  2,  0  23. 

liberal.  2. 

of  previous  laws,  where  same  as,  0. 

words  and  phrases.  16. 
continuation  of  statutes  and  common  lav;',  6. 
divlfilon  of 

as  to.  1. 

into  four  parts.  1* 
eflcet  of 

generally,  1,  2. 

in  effect,  January  1,  1873,  1. 
establishes  the  law  on  the  subjects  to  which 

it  relates,  2,  4  10-11. 
Interpretation   clause,   17. 
is    cpntinuation     of    statutes    and     common 

law,  6. 
limitations,  statute  of.  effect  on,  10. 
no  statute   continued   in   force  because   con- 
sistent with,  10. 
not  retroactive,  2. 
offlce.  repeal  of  by,  7. 
parts  of,  divided  into  four.  1. 
penal,   provides    for   prosecution    of   criminal 

actions,  26. 
pending  actions  not  affected  by,  8. 
private  statutes  not  repealed  by.  19. 
repeal  by  does  not 

affect  existing  rights,  19. 

revive  former  laws,  19. 
repealing  effect  of,  19. 
retroactive  effect  of.  2. 

as  to  rights,  2  11-13. 
rtghts 

existing    or    accrued,   not    affected    by,    8, 
19. 

not  affected  by,  8,  19. 
mtmtnteu 

not  continued  in  force  because  consistent 
with,   10. 

not   expressly   continued   in   force   by,    re- 
pealed by.  19. 

repealed  by,  19. 
takes  effect,  when,  1. 
tenure  of  office  not  affected  by.  7. 
when  takes  effect,  !• 

CO-DBFBNDANT.     See    tit    Defendant. 

cannot  claim  benefit  of  incompetency  of  wit- 
ness.  2806   28,    24. 

discharged  that  he  may  become  a  witness, 
2000   8. 

CODBS.     See  tit.  Code  of  Civil  Procedure. 

construction  of,  generally,  2. 
when  takes  effect,  1. 
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CODICIU     See  tft.  WUIa. 
"will"    includes,    17, 

COE:rci6N,  averment   of  In   complaint  insuffi- 
cient,   when,   8B6   82. 

COLLATERAL,  pledgee  of  promissory  note  as 
trustee.   222   155-157. 

COLLATISRAL  ATTACK 

on    Judgment    in    action    for    usurpation    mt 

office,  134S  11,   12. 
on  appointment  of  guardian  allowable,  whea 

order  void  on  its  face,  2195  8. 
OB  order 

appointing    guardian   of   incompetent,   eto^ 

2214   12-14. 
of  sale  of  property  of  decedents,  IfNO  3. 
on  sale  of  ward's  property,  2286  7-13. 
presumptions  in,  44  13. 

COLLATERAL   MATTERS 

cannot  be  inquired  into  on  cross-examination, 

2463   6-12. 
error   affecting    immaterial,    75S    55. 

COLLATERAL   MOTION,   on   notice   given   be- 
fore  transfer,  494  2-7. 

COLLUSION,  of  sheriff,   action   for,   limitation, 
2W   135. 

COLOR     OF     TITLB.     See     tit     Adverse     Pos- 
•eMNlon. 

certificates  apparently  regular  on  face  con- 
fer, 2382  6. 
possession  must  be  under  to  make  adverse, 
280  47. 
COMBINED    HARV&STBR.     See    tits.    Bzeen- 
tloni  BxemptloB. 
exemption  from  execution,   1169  14. 
COMITY 

court  owes  to  another,  828  142. 
doctrine  of,  as  to  commissioner  appointed  to 
take  depositions,  2409  7. 

of  state  in   taking  of  depositions,   8426   2. 

COMMENCEMENT    OF    ACTION.     See    t.t.    Ac- 
tlon. 
mode  of,  496,  10,   11. 
provision  as  to,  467  33-39. 

COMMISSION  TO  TAKE  TESTIMONY.     See  tit. 
DepcAltionN. 

order  refusing  not  appealable,  S425  8. 
within  state,  2422,  2428-2440. 
without  state,  2424-2427. 

COMMISSIONER.     See  tit.  Court  Commisiiloner. 

appointment  of  to  sell  in  mortgage  foreclos- 
ure does  not  go   to  substance  of  decree, 
1220    18. 
assessment    of    damages    by    In    eminent    do- 
main, 1770  8. 
flnditiKm    of 

force  and  effect  of,  1046. 
.judgment   on,    1046. 
foreclosure,  suits  for,  commissioners  in,  1213. 
insurance.     See   tit.   Insurance  ComiiilMsloner. 
may  take  affidavits  in  another  state.  2421. 
to  Hell   In   mortgage  foreclosure 

appointment   of   does   not   go   to   substance 

of  decree,  1220  18. 
refusal  to  postpone  sale,  1222  56. 
to  sell  property,  fees  of,  216  47. 
to  take  deposition.     See  tit.  Depositions. 
appointed    by    court,    doctrine    of    comity, 
2400  7. 


.subpoena      requiring      attendance      before 
court,   punishment  for   neglect,  9408. 

COMMISSIONS  OF  EXECUTOR  AND  ADMIN- 
ISTRATOR. See  tit.  Exec«tor  and  Admia- 
latrator. 

agreement  made  by  heir  aa  to,  contrary  to 

statute,  void,  2086  13. 
allowance  of  unconditional,  2085  14. 
allowed 

not  on  net  amount  but  on  tnll  valua,  1088 
15. 
,        only   after   final   accounting,  2066   16. 

only  when  estate  is  finally  settled,  2086  17. 
upon  amount  of  whole  estate,  2086  18,  19. 
upon    an   estate    requiring   time,    attention 

and  labor,  2086  20. 
upon    full    amount,    land    mortgaged    and 
sold,  2086  31,   22. 
aaionmt 

purely    matter   of   computation,   2087    23. 
retained  on  practically  final  account, 
24. 
as   to,   2086,   18-41. 
basis  of 

apraisement  of  estate  alone  basis  of, 
50. 

if  no  objection  by  heirs,  2089  64. 

not   always   necessary   basis   of  compensa- 
tion, 2089  51. 

prima  facie  evidence,  2080  52,  53. 

receipts    from    sales,    evidence   of,    2089   55. 

sale   made   under  power  in   deed   of   trust, 
2089    56. 
dlsallo'wed 

for  voluntary  service,   2087   25. 

in   excess  of  estate,  2087  26. 

on    land    in    litigation,    adversely    decided. 

2087  27. 

to  trustee  until  duties  commence,  2087  28. 
when   letters   void,  2087  30. 
where    gratuitous    services    promised,    2087 
29. 

executor's  and  administrator's,  2083. 
further  allowance,  2088   42-49. 

claim    not    considered    until    renunciation, 

2088  44. 

is   in  discretion   of   lower  court,  2088  42. 

no  presumption  of  extra  service,  no  claim 
made.  2080  48. 

not  beyond  terms  of  will  unless  renuncia- 
tion   filed,   2088   43. 

not  made  without  petition,  2080  46. 

only    for   extraordinary   services,   20«>   47. 

provision     for    Implies    extra    service    ex- 
pected,  2080   49. 
of  executors,  2087. 

apportioned    equally,    2087    31. 

controversies    as     to    not    determined    on 
settlement  of  account,  2087  32. 

in   discretion   gt  lower   court.  2087  33. 

share     alike     only     when     services     equal. 
2087    34. 

of  public  administrator.     See  tit.  Public  Ad- 
ministrator. 
-Of    ppeclal    administrator,    in    discretion    of 

court,  2088  38,   39. 
of  successive  adiuinlstratom 
equitably   apportioned,   2088  40. 
not  apportioned  until  close  of  administra- 
tion, 2088  41. 
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COIMMITnEB.      See    tit.    GvardlaB    of    Issaae 
and  Incompetent  Pcmoiuk 

COMMON  CARRIBR 

attachment  asainst,  868  128. 
cause  of  action  against,  assignment  of,  861  42. 
in  action  for  loss  of  soods,  burden  of  proof 
2288  6. 
COMMON  liAW 
eode 

continuation  of,  6L 

not  to  be  construed  as  in  derogation  of,  2. 
obligation,   forthcoming   bond   to   sheriff   in- 
stead of  plaintifT,  806  3. 
rule   of  construction.     See   tit.   ConstmetlOB. 
rules  of 

suspended,  268  9. 

sustained  by  Practice  Act,  687  88. 
statutes  in  derogation  of,  construction  of,  2. 
COMMON  NAMBS,  suit  in  Where  business  prose-' 

cuted  under,  448  2. 
COMMON  VBNDOR.     See  tit.  Boundaries. 
boundaries  marked  by,  are  binding,  2662  12, 
13. 
COMMUNITY   PROPBRTY 

action  to  recover,  statute  of  limitations  does 

not  apply  to,  when,  212,  4. 
administration   on,   1901  77. 
commingling  with  private,  wife's  right,  1961 

17. 
declaration   of 

husband  regarding,  2269  4,  2271  4. 
wife  as   to,   made   in   absence  of  husband, 
2268  2. 
disposition   of   on   owner's   death   in   certain 

cases,  2181. 
distribution  of  under  what  provisions,  2144  8. 
husband  has   exclusive  right  to  administer, 
1889  7. 
i        Inventory  of  decedent's  estate  to  show  what 
is,   1888. 
judgment  regarding,  1118  4. 
lien  of  decree  of  divorce,  upon,  1189  48. 
must  be  first  resorted  to,  1911  30. 
not  subject   to   administration,   1888  7. 
parties   to  action   to  foreclose  mortgage  on, 

1972    21. 
statute  of  limitations  does  not  apply  to  ac- 
tion to  recover,  when,  212  4. 
subject  to 

administration,  when,  1896  9. 
homestead,  1911  29. 

widow  cannot  absolve  from,  1911  29. 
wldow^'s 

interest  comes  by  succession,  .2144  9-12. 
share  in  distributed  to  whom,  2189  28. 

COMPENSATION.     See  tit.  Salary. 
agent    of   absentee    In   distribution   proceed- 
ings of,  2160. 
appraisers  of  decedent's  estate,  of,  1888. 
attorneys'.  1638. 

commissioners',  at  foreclosure  sale,  1286. 
elisor's,  for  summoning  Jurors,  162. 
I       executor   and    administrator's,^  2076. 
'       guardian's,  2234. 

'        of    administrator.      See    tit.    Commissions    of 
ESxecntor  and  Administrator, 
of  attorney 

for  professional  service.     See  tit.  Attorneys 

at   Law. 
regulated  by  agreement,  1688. 


of  executor.    See  tit     Coaunlsslons  of  Bzoo^ 
ntor   and   Administrator. 

of  receiver.     See  tit.  RceelTer. 

as  to,  907  20-31. 
partition  proceedings.  In.     See  tit.  Partition. 
referee's.     See  tit.  Referees. 

as  to,  1688. 

in  probate,  1966^  2101. 
trustee's,    on    settlement    of    accounts    after 
distribution,  2172. 

COMPLAINT.     See  tits.  Justices'  Conrt|  Plead- 
ings; also  the  partlcnlar  titles, 
action  commenced 
by  filing,  496. 
when  filed,  827. 
ad  damnum  clause  In,  as  test  of  Jurisdiction 

on  appeal,  88  20-22. 
after  'tiling  of  demurrer  and  before  hearing, 

716  336. 
after  overruling  demurrer,  716  836. 
allegation  of 

admitted  if  not  denied,  664. 

as  to  stockholders'  liability,  669  167. 

by    way    of    anticipation    of    defense,    662 

46-47. 
coercion,  sufficiency  of,  666  82. 
conclusions  of  law,  668  61,  60-78. 
demand  unnecessary,  when,  667  188. 
disregarded   in   findings,    when,    1026   10. 
facts   showing   turpitude   of   plaintiff,    668 

160. 
fraud.  In,  662  48. 

Ignorance  of  defendant's  name  not  travers- 
able. 747  8. 
immaterial,  when,  1026  10. 
in  as  to  filing  bonds,  662  44. 
material 

not  controverted  deemed  true,  664. 
what  are,  669. 
non-payment  of  promissory  note,  668  160- 

162. 
ownership,  668,  148. 
title  of,  sufficiency  of,  668  52-69. 
alleging 
matter     to    meet    supposed    defense,    668 

146. 
rules  and  usages  of  trade  and  commerce, 
669  166. 
alternative  averment  in,  668  48. 
ambiguity,  demurrer  for,  672  61. 
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answer   to,   688. 
filing  and  service  of. 
In  partition,  1296. 

is  itself  affidavit  for  injunction,  887  4. 
of  course,  683. 
amendment  of.     See  tit.  Amended  Complaint. 
allowed  when,  specific  Instances,  718  398- 

404. 
after  demurrer  sustained,  716  884. 
answering,  679. 
as  to,   1026  11. 

declining  to  amend,  effect,  720»  486-489. 
denial  of 

application,  718  406. 

by  defendant,  by  Implication,  not  allowed* 
718  406. 
discretion  of  court,  instances,  718  407-419. 
during  trial,  716  344-361. 
effec^  of.  719  420-480. 
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COMPULINT    (Continued), 
during  trial 
exceptions    to    order    refuBing   to   permit* 

low  17. 
failure  to  amend,  effect,  TSO  486-489. 
flUnff,  etc.,  B79y  688,  1188. 
In  Injunction,  814  7. 
liberality  In  allowing.  798  440-447. 
limit  to,  721  448. 
motion  for  not  granted  as  matter  of  course* 

721  449. 
not  allowed,  when,  718  362-377. 
of  course,  888. 

stating  new  cause  of  action,  278  16. 
answer  to,  688* 
failure  to  verify,  where  verified  complaint* 
887. 
assignment  of  chose  in  action,  etc.,  847. 
at  what  time,  riS  388-848. 
averment  of  Indebtedness,  688  60. 
before  hearing  of  demurrer,  715  887. 
bill  of  particulars  not  part  of,  600  26. 
boats,  in  actions  against,  1864,  1866. 
by   married   woman    to   recover  damages   to 

personal   property,   864   79. 
caption  is  not  part  of,  when,  661  22,  28. 
causes  of  action.  Joinder  of.     See  tit  Joiu4Uatp 
of  Caoaea  of  Action. 
as    to,    660. 

to  be  separately  stated,  680. 
certified   copy   not   required   with  summons* 

601  6. 
charge  Justifying  arrest  to  be  fully  stated, 

778  68. 
cloud  on  title,  1248. 

commencement  of  action,  by  filing,  827,  486. 
conditions   precedent,   pleading  performance 

of,  868. 
consideration  need  not  be  alleged  In*  when, 

666  81. 
contents  of,  646. 
corporation,     for    voluntary    dissolution    of, 

what  to  contain,  174S. 
death,  suggestion  of,  410. 
default  of  defendant.  Judgment  cannot   ez* 

ceed  amount  demanded,  867. 
defeet 

in,  supplied  by  cross-complaint,  828  86,  87. 
In,   when    cured   by   verdict   or   Judgment, 

666  84-86. 
may  be 

cured  by  verdict,  764  81-89. 
supplied  by  answer,  768  26-30. 
defeetive 

designation,  different  cause,  768  109. 
heading,  1668. 
in  form,  768  108. 

statement  of  essential  facts,  788  149. 
demand  of  relief,  660  166-178. 
demurrer  to.     See  tit.  Demiinrer. 
as  to.  §S  422,  480,  481. 
specific   objections    to,   672. 
sustaining,    time    to    amend,    788, 
denials,  general  or  specific,  688. 
description  of  real  property  In  ejectment,  866. 
detainer,  unlawful,  1846,  1671. 
disability  of  party,  414  60. 
distlnctiom 

between  matters  of  substance  and  matters 

of  description,  668  184. 
in  mere  form  of  pleadings  abolished,  660  12. 


distribution  proceedings,  in* 

ejectment.  In,  description  of  property* 

elections,  contesting,  1618. 

eminent  domain,  in,  1788,  1770. 

estoppel,  2820. 

exhibits  attached   to,  666   87-100. 

facts    essential    to    cause   should    be    stated* 

666   101-132. 
failure  to  allege  facts,  effect  of.  668  136. 
flctltloos  Bame 

suing  defendant  by,  746. 
when  party  may  be  sued  by,  748. 
first  pleading,   646. 
for  appointment  of  receiver,  022  14,   15. 

requisites  of,  022  14,  16. 
forcible  entry  and  detainer,  in,  1685. 

amendment  of,   1666. 
general  demurrer  to  waives   objections,  78T 

98. 
gemwlneaeM  of  fauitrvmeat 
how  controverted,  64X 
In,  when  admitted  640-648. 
when  not  admitted,  648. 
gold  coin,  etc.,   1116,  1126  148. 
guardian,  870,  880. 
heirs  or  representatives,  action  for  causing 

death,  880. 
how  Indorsed  on  commencing  action,  687. 
husband  and  wife,  864-871. 
Ib  actlom 
against 
defaulting  bidder,  1181  7. 
vessel,     etc.     See     tit.     Actions     ngnlnnt 
Steamers,  Tesseia  and  Boats. 
for  divorce.     See  tit.  Divorce. 
for  money  paid  and  expended,  662  89-41. 
for  partition,  1201. 
as  to,  generally,  see  analysis  of  11  pars., 

1201. 
must  show  Interest  of  all  parties,   1201 
4-6. 
for  trespass.     See  tit.  Trespass. 
for    usurpation  *  of    office,    etc.,    1286   169- 

182. 
of  assumpsit.     See  tit  Assumpsit. 
of  claim 'and  delivery,  787  87-60. 

what  must  allege,  804  8-12. 
of  ejectment.     See  tit.  ESJcctment. 
on   forthcoming  bond,   averments,  806  4. 
regarding    appropriated    waters.     See    tit 

Water,  appropriatltm  of. 
to    quiet    title,    1260    124-130. 
upon   insurance  policy.     See  tit  Insvmnce 
Policy. 
in   claim   and   delivery.    See   tit    Claim   and 
Delivery. 
as  to,  787  37-60. 

must  show  demand,  when,  782  128-146. 
in  condemnation  under  eminent  domain.    See    ^ 

tit  Bminent  Domain. 
In    forcible    entry    and    detainer.     See    tit 

Forcible  Kntry  and  Detainer. 
in  Injunction.     See  tit.  Injonction. 
being  held  upon  appeal  In,  to  sustain  de- 
cree, 840  11. 
must   be   verified,   887. 
not  alleging  insolvency  of  defendant 

12. 
not  stating  cause  of  action,  848  18. 
In  interpleader,  contents  of,  428  98-128. 
in  Justices'  court  defined,  1876. 
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COMPI4AINT    (Continued). 
In  mortgage  foreclosure.     See  tit.  Foreeloaure 
of  Mortffasc 
copy  of  note  in,  not  averment  of  note  se- 
cured by  mortgage,  12a0  20. 
in  particular  action.    See  the  vartteuUur  title. 
inconsistent  allegations  in   same  count,  568 

186. 
Indorse,  cleric  to,  407. 
injunction,    in    suit    for,    must    be    verified. 


Insufficient   If   intended   purpose   may   serve 

another,  554  80. 
intervention,  on.  4S1. 
irrelevant,  striking  out,  447. 
items  of  account  need  not  be  set  out  In,  658 

187. 
lolmder 

of  causes  of  action,  6<MI» 
what  actions  may  be  Joined,  66t. 
Judgment,  pleaded  how,  66C. 
Judgment- roll,  as  part  of,  1120. 
Jurisdiction,  want  of,  demurrer  for,  6«7. 
Justices'  courts,  in,  1870. 
lack  of  precision  and  directness,  658  188. 
libel,  668; 

how  stated  In,  MS. 
liberally  construed,  844> 
limitations,  310^  848, 
lis  pendens,  504. 
lost,  how  supplied,  1555. 
material  and  ultimate  facts,  558  189-144. 
may    be    amended   when,    speciflo   instances, 
718  898-404. 
defendant  cannot,  answer,  how,  718  406. 
mining    stocks.     See    tit.    SpeeUe    Perfonn- 

ancei  Trover. 
mistake,  550  16. 

mistaken  designation  of  court,  551  24,  26. 
mortgage,  1818. 
must    show    what    regarding   plaintiffs,    404 

29,  80. 
nonjoinder,  demurrer  for,  684  86-42. 
nuisance,  1887. 
objection  to 

deemed  waived,  when,  581. 
as  to,  generally,  see  analysis  of  76  pars., 

561. 
by    failure    to    interpose    demurrer,    688 

2-10,  588  21-76. 
not  waived  by  failure  to  demur,  when, 
588  11-20. 
not  appearing  on  the  face  may  be  taken 
by  answer,  580. 
as  to,  generally,  see  analysis  of  16  pars., 

580. 
bar  of  statute  of  limitations  to  be  raised 

by,  when,  580  8. 
construction  of  provisions  as  to,  580  2. 
defect  of  parties  not  appearing  on  face, 

580  4-6. 
equitable  consideration,  580  7. 
failure  to 

allege  that  plaintiff  is  corporation,  581 

14,  16. 
serve  copy  of  complaint,  480  8. 
omission   of  essential   affidavit,  581   11. 
plaintiff  not  real  party  in  interest,  581 

12. 
want    of   legal   capacity   to   sue,   581  IS- 
IS. 


that  it  does   not  state   facts   sufficient  to 
constitute  cause  of  action,  when  to  be 
taken,  1060  22. 
waived,  if  not  raised  by  demurrer  or  an- 
swer, 581. 
what  open  to  inquiry,  758  11. 
when  deemed  waived,  581. 
when  made  by  answer,  580.  ' 

office  of,  658  147. 

on  Judgment,  allegations  of,  1141  4. 
parent,  action  for  injury  or  death  of  minor 

child,   879,  880. 
particulars  of  claim,  858. 
partition  of  real  estate,  in,  1801,  laoa^  1808, 

1280. 
plaintiff's  first  pleading,  644,  646. 
pleading,  as  a,  544. 
police  court,  in,  1406. 
prayer  of  Justifying  injunction  in  nuisance, 

818  66. 
proceedings   to   be   had   on   where   amended. 

See  tit.   Amended  Complaint. 
promissory  note,  558  160-162. 
quieting  title.     See  tit.  Quieting  Title. 
real  estate,  1248. 
money  or  obligation,  1500. 
quo  warranto,  in,  requisites,  1841. 
real  property,  description,  656. 
redundant,  striking  out,  047. 
seduction,  878-878. 
service  of 

amendments,  570,  688. 

copy  of,  with  summons,  507.  | 

copy    to    be    served    on    each    defendant,   ■< 
507. 
ships,  in  actions  against,  1854, 1855. 
sham,  striking  out,  047. 
signature  to,  687. 
slander,  868. 

how  stated  in,  888. 
statement    of    cause   of   action,   how   made, 

645. 
Statute,  private,  pleaded,  how,  681. 
stock  sold  for  delinquent  assessment,  818. 
■nJBdeney  of 

cannot    be    considered    on    appeal,    when, 

1072   28. 
where   alleging   several   causes   of  action, 
507  76. 
supplemental,  070. 
in  partition,   1288. 
not  bar  where  original  filed  in  time,  287 

144. 
when  allowed,  070. 
surety,  1580. 

taxes.     See  tit.  Bloney  Had  and  Received. 
tenants,  waste  by,  1244. 
theory  of,'  568  168. 
timber,  cutting  or  injuring,  1245. 
uncertainty  of,  demurrer,  507  78. 
variance,  amendment,  088. 
verification,   687. 

and  contents  of  in  action  to  determine  ad- 
verse claims  to  and  clouds  upon  title, 
1270. 
verified 

in  action  against  ship,  1855. 
may  be  used  as  affidavit,  2410  31,  82. 
violation  of  rule  of  pleading,  668  164. 
waiver  of  objections  not  raised  by  demurrer 
or  answer,  681. 
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COMPLAINT    (Continued), 
want   of  direct   and  positive  allegation  In, 

761  188. 
waste,  1248,  1244. 
what  must  contain.  645. 

as  to,  generally,  see  analysis  178  pars.,  54S. 

demand    of    relief,    569    166-178. 

title  of  court  and  cause,  561  22-25. 

statement  of  cause  of  action,  661  26-164. 
writinfiTS,  setting:  forth,  640-648. 

written  liiatraiiieiit 

contained  in,  answer  to  be  yerifled,  646. 
as  to,  erenerally,  see  analysis  of  18  pars., 
640. 
demand  for  inspection,  648. 

COBIPLIANCE:,    statute    determines    what    Is, 
2407  7,   8. 

COMPOUND  INTBRBST.     See  tit  InterMt. 
chars^eable  asalnst  ezecator  or  admlnlstmtor 
as  to  when,  2078  27-32. 
for  misconduct,  2069  34. 

COMPOUNDING  CLAIM.     See  tit  Compromise. 

by   executor   or   administrator.     See   tit  Bz- 
ecator   and   Administrator. 

additional  protection  afforded  while  acting 
in  good  faith.  2064  2. 

as  to,  generally,  2064. 

claim  for  damages  may  be  compromised  by 
administrator,  2064  8. 

demanded  by  interest  of  estate,  2065  4,  6. 

power  to.  is  for  protection  of  representa- 
tive, 2066  6. 

preliminary    authority    to,    not    necessary, 
2066   7. 
settlement  without  fraud  unimpeachable, 
2066  8. 

COMPROMISED     See  tit  Compomdln*  Claim. 

assignment  of  Judgment  does  not  authorize, 

when,  1148  14. 
declaration    favoring   settlement    admissible, 

when,  2698  2. 
effect   of  failure   to   object   to  admission   of 

evidence  of  ofTer,  2698  8. 
generally,   1497,  2666,  2666,  2697. 
Justices'   court   in,   1898. 
objections  to  tender  must  be  speclfled  or  are 

waived,  2666. 
offer 

as  evidence,  1607,  2697. 

before  trial  in  Justice's  court,  and  its  effect, 

1898. 
how  made  and  its  effect,  1697. 
of  no  avail,  when,  2697. 
as  to.  generally,  see  analysis  of  6  pars., 
2697. 
of.     Sec   tit.   Offer  of  Defendant   to   Com- 
promise. 
to,  admits  nothing,  2697. 
to    compromise,    inadmissible    as   evidence, 
when.  2698  4-6. 
receipt  may  be  demanded,  2666. 
receiver  may,  988. 
without  seal  good,  2887. 

COMPROMISING  ACTION.     See   tit   Attorneys 
at  Law^. 

attorney  may  not  where  employed  to  prose- 
cute, 198  287-294. 

COMPUTATION  OP  TIMS 

as  to,  methods  of,  12. 


as  to,  generally,  see  analysis  of  29  PBTB^  ]& 

in    Judgment,    1652   7. 

in  service  of  notice,  18  18-29. 

of  notice  on  sale  under  execution,  117S  2. 

periods  of  time,  18  9-17. 

under  statute  of  limitation,  884  6. 

COMPUTATION    OF   YBAR8   OF   OFFICE 

as  to,  68. 

CONCBAIiBD 

defendant  service  made  on,  how,  614. 
property,  possession  of  demanded,  how,  867» 
witness,  subpoena  served  on,  how,  2410. 

CONCLUSIONS  OF  LAW.     See  tits.  Court  <;««i- 
misslonersi  Findings  |  Reference. 

alleged  in  pleading  disregarded,  644  4. 
allegations  of,  in  complaint  668,  61. 

examples  of,  668  60-78. 
and  findings  stand  in  what  relation  to  Judg- 
ment  1128  7,  8. 
changes    in   before   entry   of   the   Judgment 

962    6. 
definition  and  examples,  1026  13-18.. 
distinguished  from  questions  of  fact  1029  58. 
erroneous 

constitute    no    cause    for    reversal,    when, 

1027    32. 
vacation  of  Judgment,  1111* 
in  pleading  need  not  be  answered,  691  40>S4. 
Judgment  is,  when,  1029  63,  64. 
line  of  demarcation   between   and.  questions 

of  fact  1029  68^. 
modification  in,  quaere,  44  14. 
reason   for  separately  stating  from  findings 
of  fact  1080  78. 

CONCLUSimS  BVIDBNCB.     See  tit  BTldence. 

definition  of,  2265,  2406. 

CONCLUSIVE    PRESUMPTION.     See    tit    Pre- 
sumption. 
CONCURRENCE,   necessary    to    transact    busi- 
ness by  supreme  court.  66. 
CONCURRENT  JURISDICTION.     See  tit.  Juris- 
diction. 
of  Justices'   courts  and  superior  courts,  101. 
in    cases    of    forcible    entry    and    detainer, 
1668. 

CONDEMNATION       PROCEEDINGS.     See       tit 
Ehnlnent  Domain. 

conclusive  where  clearly  for  public  use,  1746 

2. 
dedication  by  owner  to  public  use  bars,  1766 

2. 
facts  necessary  to  be  found  by  court  before, 
1758. 
as  to,  generally,  see  analysis  of  32  pars., 

1768. 
dedication  of  land  for  street  bars,  1771  SS. 
railroad  company  entering  without  a  tres- 
passer, 1762  6. 
final  order  in     See  tit  Eminent  Domain. 
order    requiring    payment    of    compensation. 

stayed  on  appeal.  1441  19. 
proceedings  for  includes  "recovery,"  2044  87. 

CONDITION 

declaration  of  deceased  as  to  his,  2971  6. 
imposed  on  application  for  change  of  place 

of  trial,  488  46-47. 
precedent.     See  tit  Condition  Preeedent. 

CONDITION    PRECEDENT 

by  statute  prescribed,  669  8. 


Where  no  section  mark  (9)  black-face  type  refers  to  pages,  plain-face  to  paragraph  o<  annotation. 


INDISX. 


MH 


CONDITION  PRBCEDENT   (Continued), 
how  pleaded,  959. 
aa    to,    senerally,    see   analysis    18    pars., 

es9. 

Im  eontmeta 

in  ireneral,  680  4-6. 

to  lease  land,  659  7. 

to  sell  lands,  660  8,  9. 
In  insurance  policy,  660  11-17. 
in  trust  deed,  660  10. 
necessity  of  pleadinsr.  MO  18. 

COPTDITIONAIi  SALB.     See  tit.  Sale, 
•etlon  on 

airainst  second  vendee,  780  72,  73. 

airainst     sheriff     attaching     property     of 
vendee,  780  74. 

by  vendor,  780  69-71. 
burden  of  proof,  780  76. 
election   of  remedy,  780  76,   77. 
Judgment  for  value,  780  78. 
relief  to  defendant,  700  79,  80. 
vendor  must  perform,  700  81. 

CONDUCT  OF  TRIAIi.     See   tit.  Trial. 
admonition  when  Jury  permitted  to  separate, 

1006. 
argument  of  counsel,  008  8-7. 
reading 

instructions  to  the  Jury,  008  4. 
law  books  to  Jury,  006  6. 
pleadings   to  Jury,  006  6. 
sections  of  code  to  Jury,  006  7. 
charge   to   Jury.     See   tit.   Instraction. 
deliberation   of  Jury,   how   conducted,    1007. 
Jnry 

may  come  into  court  for  other  instructions, 

1007. 
may    take    with    them    what    papers    into 
the  Juryroom,  1006. 
as  to,  generally,  see  analysis  of  9  pars., 
1006. 
prevented    from    giving   verdict   the   cause 
may  be  tried  again,  1008. 
order 

in  which  evidence  is  Introduced,  008  8-18. 
of  proceedings   on   trial.  007. 
as  to,  generally,  see  analysis  of  80  pars.. 


proceedings 

in  case  the  Juror  becomes  sick,  1007. 

when  verdict  is  informal,  1000. 
rebuttal.  000  14-28. 

reopening  cause  after  submission,  000  24-80. 
sealed  verdict.     See  tit.  Verdict. 
view  by  Jury  of  premises,  lOOS. 

purpose  of  statute,  1006  2. 

result   of   examination   of  land   cannot  be 
taken    in    consideration,    1006    3. 

view   of  other  property,   1006   4. 
while   Jury    are    absent,    court   may   adjourn 
from  time  to  time,  1008. 

CONDUCTOR,  exempt  from  Jury  duty,  148. 

CONFESSION.     See  tit.  Bvidenee. 
evidence  of,  2268. 
of  Judgment.     See  tit  Jadgment* 

as  to,  0S2  7-9. 
of  adultery,  divorce,  2508. 

CONFBSSION  OF  JUDOBIBNT 

as  to,  generally,  100  76-88. 
by  attorney  for  client,  184  116,  117,  188  208- 
210,  194  295. 


conclusiveness  of,  in  contempt,  1741. 

costs  on  entry  of,  16S8. 

entry  of,  1688. 

for  contingent  liability,  1682. 

for  debt  due,  1682. 

generally,  1682-1684. 

In  Justices'  court,  1800. 

statement 

of  defendant,  filing,  1688. 

of  defendant,   what  to   contain,   1682. 

to  be  signed  and  verified,  1682. 
what  court  may  enter,  1682. 

CONFBSSION       OF      JUDGMBNT      WITHOUT 
ACTION 

filing  statement  entering  Judgment,  1688. 
as  to,  generally,  see  analysis  of  18  pars.. 


authority  to  enter  Judgment,  1688  2. 
complaint  insufficient,  when,  1684  9. 
creditor    not    bound    to    accept    Judgment, 

when,  1688  3. 
defendant's  right  to  prove  matter  explana- 
tory of  statement,  1684  10. 
fraudulent  confession  of  Judgment  does  not 
conclude   rights   of  Judgment   creditor, 
1684   11. 
how    presumption    of    fraud    may   be    re- 
butted,  1684  12. 
Jndgment 

merger  of  claim,  1688  6. 
void  if  not  properly  signed,  1688  4. 
void    If   suffered    to    delay   collection    of 
plaintiff's  debts,   1688  5. 
necessity  of  averring  facts  to  show  fraud, 

1684  13. 
presumption  of  fraud,  rebutted,  how,  1684 

12. 
prima  facie  evidence  of  fraud,  burden   of 

proof,  1684  16. 
resort   to   chancery  necessary,  when,   1684 

16. 
right  of  assignee   In   Insolvency,   1684   17. 
under  collateral  attack,  when,  1684  14. 
vacating  Judgment 

application  of  party  denied,  when,  1688  7. 
attaching    creditor    may    institute    pro- 
ceedings  for,   1684  8. 
when  improper,  1684  18. 
for  debt  or  contingent  liability,  1682. 

construction  of  provision.  1682  3. 
how  rendered  in  Justices'  courts,  1684. 
in  Justices'  courts,  how  rendered,  1684. 
not  fraudulent,  when,  1684  1. 
statement  in  writing  and  form  of,  1682. 
as   to,   generally,   see  analysis   of   7   pars., 

1682. 
object   of  statute   in   requiring   statement, 

1638  2. 
sufllclency  of  statement,   1688  3,   4. 
statement  presumptively  fraudulent,  when, 

1688  6,  6. 
statutory  authority  must  be  strictly  pur- 
sued,  1638  7. 
void,  when,  1684  2. 

CONFIDENTIAL  COMMUNICATIONS.  See  tits. 
Attorney  and  Client  |  dergyman  and 
Priest  I    Pliyslclans    and    Surgeons  |    IVlt- 


cannot  be  elicited,  2406  28. 

unless  privilege  be  waived,  2406  24. 
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CONFLICT  OF  LAWS 

in  attachment,  881b 

injunction    to    stay   proceedings    in    foreign 

state,  810. 
limitation  of  action  by  laws  of  foreign  state, 

840. 
Congress,     acts    and    proceedings    of,     how 

proved,  2880. 

CONJUNCTTYX: 

demurrer,  574  6,  076  82,  88. 

denials  of  verified  complaints  are  evasive, 
001  66-68. 

instructions  in  the,  when  distinct  issues  pre- 
sented, 2885  887-841. 

CONSANGUINITY.     See  tit.  Aflnlty. 
appraisers,  as  disqualifying,  1888. 
grounds  of  challenge  to  Juror,  005. 
Judge  disqualified  by,  180. 
Juror  disqualified  by,  004,  005. 
Justice  of  peace  disqualified  by,  120« 
receiver,  as  disqualifying,  888. 
referee  disqualified  by,   1044. 

CONSBNT 

attorney  by,   184  118-124. 
of  parties,  cannot  confer  Jurisdiction  on  Jus- 
tice, when,  07  18,  19. 
to  order,   limitation  on,  1064  11. 

CONSENT  JUDOBIBNT.     See  tits.  ComfessloB  of 
Judgment!  Jadgment  by  Consent. 

CONSIDBRATION.     See  tit  Assignment, 
clanse 

in  deed  may  be  explained,  9806  162. 

of  deed  not  conclusive  as  to,  8874  11. 
deed  good  though  none  expressed,  9806  166. 
fraud  not  presumed  of  from  want  of,  9888 

167. 
in  contracts  shown  by  parol,  9870  18. 
moral  obligation  sufficient,  1190  181. 
need  not  be 

alleged  In  complaint,  when,  600  81. 

reelted  In 

contract  of  sale,  9886  168. 
deed  under  Mexican  Law,  9886  168. 
recital  of,  not  conclusive,  2879. 
stay-bond,  raised,  presumption  controverted* 

2806  164. 
want  of 

burden   of  proof,  9886  166. 

cannot  be  shown,  when,  9870  12. 

to  be  shown  against  presumption,  9804  104. 

CONSOLIDATION   OF   ACTIONS 

as  to,  generally,  1507. 

effect    of    on    use    of    deposition    previously 

taken,  9488  6. 
eminent  domain,  1762. 

in  suits   to  foreclose  mechanics'   liens,  1714. 
when  to  be  made,  1007. 
as   to,   generally,  see  analysis  of  7  pars., 
1007. 

CONSPIRACY.     See  tit.  Bhrldence. 

action  for  in  malicious  prosecution,  800  41. 

communication  from  one  conspirator  to  an- 
other, 2871  6. 

declarations  of  conspirator,  9288. 

evidence  proof  of  testimony  of  accomplice 
admissible,  8901  9-11. 

of  sheriff,  action  for,  limitation,  200  186. 

should  be  proven  by  the  declaration  of  al- 
leged conspirators  offered,  2441  4-8. 


change  of  order  not  ground  for  reversal, 

2441    «. 
discretion  of  court.  2441  7,  8. 

CON8TABLB 

attorney,   not  to  act  as  In  Jostioes'   court, 
1867. 

limitation  of  action  agalnot,  280, 

CONSTITUTION 

and    laws,    legal    expressiono    in,    notice    of 

meaning  of,  2280  19. 
definition  of,  2816. 

duty  of  attorney  to  support,  167*172  84. 
is  the  organic  law  of  the  land,  2816. 

CONSmUCTION 
code 

continuation  of  statutes  and  common  law,   C 
liberally  construed,  X 
of,  rules  of,  8^  C 
descriptions    of   land,    rules   for   construing. 


instruments,   of, 

of  boundary,  2606  4,  6. 

of  code 

application  of  code  rule,  8  8-11. 

as  to,  generally,  see  analysis  of  88  pars.,  8. 

duty  of  court  in,  4  16-19. 

liberal  construction  to  be  given,  4  12-14. 
of    constitutionality    of    laws    by    supreme 

court,  28  6. 
of  contract 

as   to,  2606  6. 

ambiguity    and    uncertainty,    rule    as    to, 
2280  2. 

as  understood  by  parties,  2280. 

circumstances  to  be  considered,  2282. 
as  to,  generally,  see  analysis  of  17  pars.. 


in  favor  of  natural  right  preferred. 
Intention   of  portico 

how  determined,  2288  11,  12. 

prevails,  2282. 
land  referred  to  by  name,  identification  of, 

'     2288  18,  14. 
limitation  in  deed,  time  of,  2280  6. 
of   official    bonds    given    to   individuals   or 

private   corporations,  2288  16. 
of  two  constructions,  which  preferred,  2880. 
parol    evidence    authorized,    2280    8. 
persons    skilled    may    testify    to    decipher 

characters  in,  2284. 
terms    to    be    construed    in    their    general 
acceptation,  2288. 

as  to,  generally,  see  analysis  of  7  pars.. 


written 

instrument  construed  as  understood  by  the 
parties,    2280. 

words  control  printed,  in  blank  form.  2884. 
of  deed.   2607  7. 
of  language  of  contract  at  place  where  used, 

2280  27. 
of  opinion  of  court,  rule  for,  10S2  10. 
of    pleadings,    2607    8. 
of  procedure,  as  to,  6  87,  88. 
of  statntco  and  Instmments 

as   to,   generally,  see  analysis  of  0  pars.. 


circumstances  to  be  considered, 
as  to,  generally,  see  analysis  of  17  pars^ 
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CONSTRUCTION  (Continued), 
of  statutes  and  Instruments 
constitutionality  to  be  upheld,  when, 
duty  of  court  in,  2981  6. 
ereneral  rule,  2981. 
intention  of  legislature,  WK^ 
of    two    constructions,    which    preferred* 


terms  to  be  construed  In  thalr  general  ao- 
ceptance,   298S. 
phrases,  of,  le. 
pleadings,  liberal,  644. 
provision  as  to  arrest  cannot  be  extended  by, 

776  12. 
statutes  in  derogation  of  common  law,  % 
technical  words  and  phrases,  of,  16; 


as  to  tense,  gender,  .number,  17. 
particular,  in  code,  17. 

COBrffTRUCmm  NOnCB.     See  tit  Notices 

CONSTRUCTIVia    8BRVIOB.     See   tit.   PvMlea^ 
tlon  of  Swnunons, 

alimony  cannot  be  awarded  on,  684. 

does  not  sustain  personal  Judgment,  888  67. 

COKTSTRUCTITB  TRUST.     See  tit   Tnut. 
aetloB 

to  enforce,  limitation,  819  48,  49. 
to  quiet  title  against  deed  where  grantee 
charged  with,  288  111. 

rONSUIi,  in  foreign  country,  affidavit  may  be 
taken  by,  8421« 

CONTBMPT  OF   COURT 

acts  amounting  to.    See  <*wh«t  aets  or 

uUmm  are»^  this  title, 
answer  in  contempt  proceedings,  1787. 
appeal 

does  not  He  from,  1742  8-6. 

In  cases  of,  88  46-47. 


failure    of    party    to    make,    proceedings, 

1741. 
failure  to  make,  prosecuting  undertaking, 

1741. 
arraignment  for  contempt,  1788. 
as  to,  generally,  see  analysis  of  20  pars., 

1788. 


custody   of  prisoner,   1786^ 
of  witness  Is,  2684. 
attaehmeMt 

for,  execution  of,  1788. 
may  issue,  1786., 
warrant  of,  1786. 


answering  as   gruardlan   ad   litem  without 

appointment,  172  42. 
assuming  to  be,  1724. 
by,  1724. 
practising  without  license,  187. 


bond,  form  and  conditions  of,  1786. 

by  arrested  person,  1788. 

by  use  of  process  in  action  of  claim  and 

delivery,  788  61. 
may   be    given    by   person   arrested   under 
9  warrant  of  attachment,  1788. 

on  attsu:hment  for,  1788. 
bond,  form  and  conditions  of,  1788. 
certiorari  lies,  1742  7. 


committed  elsewhere  tkan  presence  of  coort 
aflidavlt 

must  show  what  1784  10. 
of  facts,  1788  3-6. 
by  instructing  party  not  to  produce  certain 
books,   1784  9. 
oommlttcd  In  presence  of  court 
as  to,  generally,  see  analysis  of  21  para, 

1788. 
charge  made  upon  information  and  belief, 

1784  7. 
may  be  punished  summarily,  1788. 
what  order  must  show,  1784  8. 
commitment  may  Issue,  17SB. 


extent  of,  1741. 

under  arrest  for  contempt,  1741. 
conclusiveness  of  judgment  1741. 
contempt  proceedings  presented  In  case  out 

of  which  grows,  1784  11. 
court    takes    Judicial    notice    of   proceedings 

before  it  1784  12. 
damages,  when  party  fails  to  appear  at  hear- 
ing, 1741. 
default  in  appearance  after  bail,  1741. 
defect  in  affidavit  for  citation  for,  2480  28. 
denial  of  process  for  deposition  to  party  in, 

2426  4. 
disobeying  injunction  without  mandatory  or- 
der in.  817  64. 
disobedience  to  order  for  Inspection  of  writ- 
ings, 1IM8. 
enforcement  of  Judgment  in  action  for  usur- 
pation of  office,  etc.,  by  proceedings  in, 
1848  16. 
executor  .committed  for,  to  be  removed,  2181. 
falling  to  appear  in  person  before  court  on 

order  to  show  cause,  1785  3. 
failure  to  appear  In  person  before  court  when 

ordered   to  do   so,   1784  13. 
failure  to  obey  subpoena,  punishable,  2408  2. 
failure     to     obey     the     subpoena     of     officer 

taking  deposition,  2408. 
finding  that   not   within  power   of  party   to 

comply,   1740  8,   9. 
fine  for,  1788. 
generally,  1724-1748. 

guardian  committed  for,  to  be  removed,  2181. 
habeas  corpus  lies,  1742  9-12. 
hab.   fac.  poss..  retaking  possession  of  land 

after  execution  of,   1782. 
hearing  on,  1787. 

as  to,  generally,  see  analysis  of  12  pars., 

1787. 
proceeding   where    party    fails    to    appear, 
1741. 
if  the  omission  to  perform  an  act,  person  may 
be  imprisoned  until  performance,  1788. 
as  to.  generally,  see  analysis  of  15  pars., 

1740. 
action  having  been  abated  party  may  re- 
fuse to  answer,  1740  8. 
alimony,  imprisonment  until  payment,  1740 
4-6. 
If  party  fails  to  appear,  proceedings,  1741. 
illness  sufficient  cause  for  non-appearance  of 

party  arrested,  1741. 
imprisonment  for,  1788. 

until  fine  is  paid  or  satisfied,  1741  16. 
in  failure  to  sign  affidavit     See  tit.  Affldavlt. 
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CONTEMPT  OF  COURT   (Continued), 
in  Justices'  courts.    See  tit.  Jaatlecs'  Court. 
Justice  may  punish  for  what,  1888. 
proeeedlBsa  for 

when    committed   In   presence    of    court, 

1888. 
when  not  committed  in  presence  of  court, 
1888. 
punishment  for,  1888. 

conviction   of  must  be  entered  in   docket, 
1888. 
inability  to  comply  with  order.  1785  4. 
indefinite  imprisonment  on,  1740  11-18. 

in  Justices'   court,   1741   14. 
inferior   tribunal,  by,   1725. 
interpreter,  when  guilty  of,  2818. 
Indsment    In 

and  orders  in  such  cases  final,  1741. 
as  to,  generally,  see  analysis  of  19  pars., 
1741. 
and  penalty  where  found  sruilty,  1788. 
as  to,  generally,  see  analysis  of  20  pars., 
1788. 
as  to,   1788. 

conclusiveness  of,  1741. 
review   of,    1748   17,   18. 
Jurisdiction  will  be  presumed,  1742  18,  14. 
Juror,  failure  to  attend,  154,  1725. 
loss  of  Jurisdiction  by  lapse  of  time  where 
contempt    is    committed    in    presence    of 
court,  1784  14. 
magrlstrate,  by,  1724. 
mandamus,  disobedience  to,  1808. 
non-resident,   service  must,  be  upon   person- 
ally, 1581. 
not  committed  in  disobeying  unlawful  or  un- 
authorized order,  1612  14,  15. 
Botlco  to  aho^r  cause 
as   to,   1735. 

non-resident  to  be  served  personally,  1581. 
obedience,  compelling,  generally,  105,  127. 
of  receiver  by  failure  to  take  possession  of 

property  under  order,  847  128. 
ofilcer 

and  others,  controlling,  105,  127. 
by,   1724. 

must  return  warrant  and  undertaking,  if 
any,  1787. 
omissions  amounting  to,  1724. 
order 

disobedience  of,   1724. 

for  contempt  must  show  Jurisdiction,  1784 
15-17. 
not  stating  questions  asked  witness,  1784 
18. 
preserving,    etc.,    106»    127. 
order  to  aho^r  caiiae 

appearance  by  counsel,  1786  6. 
failure  to  appear  before  court  on,  1785,  3. 
may  be  issued  on  affidavit,  1788  5. 
party   need   not  be   personally   present   at 
hearing,  1788  7. 
party 
by,  1724. 

entitled  to  know  with  what  he  Is  charged, 
1784  19. 
penalty  for,  1788. 


preamee  of  eovrt 
in,  1788. 
not    in,    1786. 
probate  court 

disobedience,  1805. 
embezzlement,  1806. 
prohibition  lies,  1742  16. 
proeeedinga 

appearance  by  counsel,   1628  22. 
required  by  statute  must  be  taken,  1T86  9. 
where  party  fails  to  appear,  1741.      , 
process  not  having  been  served  by  proper  at- 
torney, etc..  Judgment  void,  1742  8. 
provisions  as  to  substituted  service  do   not 

apply  in,  1582. 
pnnlahment 

as  to,  1788,  1780. 

of  Judgment  debtor  for  In  supplementary 
proceedings,   1205   15. 
question  whether  order  has  been  disobeyed 

is  one  of  fact,  1788  10. 
real  estate,  ouster  after  execution,  1782. 
re-entry  on   property 
after  eviction  la 
efl!ect  of,   1782, 

proceedings  on  conviction  of,  1788. 
eviction  constitutes,  when,  1782, 

as  to,  generally,  see  analysis  of  8  pars., 
1782. 
remedy  of  party  proceeded  against.  1742  16. 
repeating  application   for   refused   order,   is, 
180. 


of  Judicial  officer  to  punishment  for, 
of  superior  Judge  to  punish  for,  128. 
practising  law  without  license,  107. 


that  act  to  be  performed  should  be  speci- 
fied, 1786  21. 
that  facts  be  stated  in  order,  1788  20. 
review  of  decision  on,  1748  17,  18. 
retnrn  of  warrant  of  arreat 
as  to,  1787. 
undertaking  on,   1787. 
second  application  for  order  a,  188. 
service  of  papers  of,  sufficiency,  1T88  11-14. 
service  of  proccaa 

as  to,  1582. 
sheriff    must    arrest    and    detain    until    dis- 
charge,  17S6b 
subpoena,  disobedience  of,  2410. 
subsequent  applications  for  orders  refused  by 

another  Judge,   180. 
supplementary    proceedings,    disobeying    or- 
ders in,  1212. 
supreme  court  has  no  Jurisdiction  to  correct 

errors  on,   1748  X9. 
warrant  of  attachment 
as  to,  1786. 

denial  to  party  of  benefit  of  notice,  1786  2. 

may  issue,  or  a  notice  to  show  cause,  17S8L 

as  to,  generally,  see  analysis  of  15  pars., 

1785. 

party  wilfully  concealing  himself  to  avoid 

service  of  order  to  show  cause,  1T88  8. 

question  whether  order  has  been  disobeyed 

is  one  of  fact,  1T88  10. 
service   of  papers,   what  constitutes,   1788 
11-14. 
warrant  of  commitment  on,  1T88  16. 
wbat  acta  or  onlaslona  are 

abuse  and  criticism  of  court,  1728  81-41.  t 
abuse  of  process,  1724. 

any  unlawful  interference  with  procen  or 
proceedings  of  court,  1724. 
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CONTEMPT  OF  COURT  (Continued), 
what  acts  or*  omissions  are 
assuming  to  be  an  officer,  ITSM. 
breach  of  the  peace,  1724. 
boisterous    conduct    interrupting    Judicial 

proceedingrs,  1724. 
contemptuous  behavior  towards  Judge,  1724. 
criticism  and  abuse  of  court,  1728  81-41. 
deceit  or  abuse  of  process,  1724. 
^UaobedleMce 

by  an  inferior  tribunal,  172B. 
as  to,  generally,  see  analysis  of  77  pars., 
1725. 
in  lawful  Judgment,  1724. 
of  process  of  court,  1780  66-77. 
of  subpoena,  1725. 
of  summons  as  Juror,  1728. 
disorderly  behavior  towards  Judge,  1724. 
in  general,  1726  1-30. 
insolent  behavior  towards  Judge,  1724. 
misbehavior  in  office,  1724. 
rescuing  any  person  or  property,  1724. 
unlawfully  detaining  a  witness  or  party, 

1724, 
violent    disturbance    interrupting    Judicial 

proceedings,  1724. 
wilful     refusal     to    comply    with     decree, 
1165  18. 


by,  generally,  1724. 

compelling    witness    to    answer    questions, 

1729  42-55. 
disobedience  by,   105,  127,  2410-2412. 
writings,  disobedience  to  order  for  inspection 
of,  1506. 

CONTflSST.     See  tit  lietteni  Tcirtaaientary  and 
of  AdmlnlatratloA. 

appointment  of  administrator,  etc.,  in  discre- 
tion of  court,  1880  8. 

of  elections.     See  tit.  Contesttng  Bleetlons. 

of  petition  for  letters,  etc.  See  tit.  Petition 
and  Contest  for  Letters  of  Administra- 
tion. 

of  probate  of  will.    See  tits.  Conteotlag  Will 
after  Probatey  IVlUs. 
burden  of  proof,  2288  7. 

CONTESTIIVG  BliECTIOlCS 

a  special  proceeding,  40  63. 
adjournment  of  court,  1022. 
annulment   of  probate,   1821,  1822. 
appeal 

as  to,  06,  1454  16. 

generally,  see  analysis  of  30  pars.,  1020. 

death  of  contestant  pending,  effect,  1020  4,  6. 

does  not  operate  as  stay,  when,  1020  2. 

either  party  aggrieved  may,  1028. 

exceptions  on,  1029  6-8. 

final  Judgment  must  be  ordered  on,  when, 

1029  9. 
Judgment  will  be  affirmed,  when,  1029  10, 11. 
Jurisdiction  of  supreme  court,  1029  3. 
matters  concerning  ballots  on,  1029  12-18. 
objection  on 

as  to  point  not  In  issue,  cannot  be  raised, 

1080  21. 
to  be  preserved  by  exception,  1080  22. 
omission  of  findings  when  not  prejudicial, 

1080  23. 
remedy  of  defeated  party,  40  63,  1080  25-28. 
to  be  demanded  within  60  days,  1080  29,  30. 


as   to,    generally,    see   analysis   of   84   pars., 

1012. 
ballots  as  evidence,  1024  2-19. 
dtntlon 
no  particular  form  of  transcript,  1021  4. 
to  parties  interested,  1820. 
to  respondent 

clerk  to  issue,  1021i 
service  of,  1022. 
clerk    to    issue    citation   to    the   respondent. 


consolidation  of  contest,  1025  20,  21. 
construction  of  provision,  1018  2-9. 
continuance  of,  1022, 
coots  on 
as  to,  generally,  see  analysis  of  7  pars.. 


construction  of  provision,  1028  2. 

liability  for,  1028  4-7. 

who  to  pay,  1822. 
eonrt  may  declare  who  vms  elected 

as  to,  1027. 

construction  of  section,  1027  2-6. 

has  no  discretion  to  dismiss  contest,  when, 
1028   3. 

no  choice,  when,  1027  6. 

demurrer  to  quo  warranto,  44  34. 
denying  motion  for  reasonable  continuance, 

1025    22. 
dismissal,  retraxit,  1025  23. 
evidence  admissible,  1025  24-80. 
2ndlng 

must  be,  what,  1025  81. 

upon  matter  of  Jurisdiction,  1025  82. 
ground  of  eontest 

as  to,  1011. 

what  is,  1014  80-88. 

what  is  not,  1014  84. 
hearing,  1821. 
Illegal  votes 

ballots,  how  construed,  1018  8. 

counting  of  ballots,  1018  4-7. 

construction  of  provision,  1018  2. 

parol   evidence  on  construction  of  ballots, 
1018   8. 

setting  election  aside,  when,  1018  8,  9. 

when  not  to  vitiate  election,  1017. 
irregular  and  improper  conduct  of  Judges  an- 
nuls elections,  when,  1014. 

construction  of  provision,  1015  2. 
Is  special 

proceeding,   1019  9-11. 

statutory  proceeding.  1018  10,  11. 
issues,  how  tried,  1821. 
Judgment 

contestant  may  not  take  by  default,  1025 
33. 

eontestee  Is  entitled  to  what,  1020  84. 

of  court,  1028. 
Jurisdiction  in,  1018  12-14. 
Jury  trial,  1821. 

limitations,  effect  of  disabilities,  1828. 
may  be  made  within  year,  1819. 
may  be  what,  1020  85. 
municipal   contests,   1018  16-18. 
no  distinction  in  allegations,  1080  86,  87. 
petition.  1819. 
power  of  court,  1022. 

practical   operation   of  dismissal   of  contest, 
1020  38. 


^ ■ 
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CONTESTINO   ELECTIONS   (Continued), 
precinct    will    not    be    disfranchised,    when, 

1«26  89. 
probate  annulled*  when,  1891* 
proceedings   on,   1618. 
amended  complaint,  relates  to  what.  1619 

4-8. 
are  special  and  summary,  11126  40. 
as  to,  grenerally,  see  analysis  of  19  pars., 

1619. 
construction  of  provision,  1619  2,  8. 
under  provision,  1614  21-29. 
pvolillil  (Ion 

general  rule  as  to,  1618  19. 
in  contest  for  municipal  offices,  161S  20. 
proof  of  service  of  citation,  1821. 
provisions  are  mandatory,  1696  41. 
rejectiner    vote    of    precinct    Justified,    when, 
1615  8,  4. 
When  does  not  annul  election,  161B. 
as  to,  generally,  see  analysis  of  26  pars., 

1616. 
burden  of  proof,  1616  8-5. 
construction  of  provision  as  to,  1616  1,  2. 
irregularities  not  vitiatingr  election,  16ia 

10-16. 
malconduct    of   official   or   official   delin- 
quency, 1617  16-18. 
rule  applied  in  case  of  error  or  wrongful 

act  of  officers,  1617  19. 
test  of  departure  from  requirements  of 

law,   1617   20. 
what  does  not  invalidate  election,  1617 
21-261 
right  to  office  cannot  be  determined  by  In- 
junction, 81S  17. 
rules  to  govern  court  In  trial,  1698. 
as  to,  generally,  see  analysis  of  65  pars., 

169a 


adopting  result  of  recounting,  1696  42. 
as  legal  evidence,  1626  48. 
will  not  be  rejected,  when,  1696  44. 
•cope  of  Inquiry 

intention  of  voter,  1696  47. 
is  limited  by  pleadings,  1626  45. 
legality  of  special  election,  1626  48. 
limited,   how.   1626  46. 
recanvass,   when   unauthorized,   1626  49. 
special  session  for  trial  of,  1621. 
statement  of 

based  on  illegal  voting,  list  of  Illegal  votes 

to  be  delivered  to  respondent,  1620. 
cause  of  contest  in  illegal  voting,  1620. 

as  to,  generally,  see  analysis  of  8  pars., 
1620. 

construction  of  provision,  1621  2-6. 

prerequisite  to  receiving  testimony,  1621  6. 

very  clear  evidence  necessary  to  Justify 
deducting  of  vote,   1621  7. 

waiver  of  compliance  with  statute.  1621  8. 

when  based  on  reception  of  illegal  votes, 
162tk 
contest,  1620  12-16. 

as  to,  1621. 

code  provision  as  to,  1621  8. 

election  as  to,  of  qualified  voter,  1621  2. 

want  of  form  not  to  vitiate,  1621. 
for,   affidavit,  1618. 

form  of,  not  to  vitiate,  1621. 


of  causes,  what  to  contain,  1618. 
to  be  verified,  1618. 
superior   Judge   holding   special   session    for 
trial  of,  1621« 
construction  of  provision  as  to,  1682  2.  2. 
test  of  departure  from  requirements  of  law, 

1626  60. 
tie  vote,  certificate  will  not  be  annulled  in 

case  of,  1697  61. 
Ume  to 

contest,    extension    In   case    of    disability. 


file.  1618. 
title  to  office  must  be  shown,  1627  62. 
trial  by  Jury,  refusal  of  proper,  when,  16(97  62. 
trial  by  court,  1821^ 
verification,  how  made,  1690  17-19. 
violation  of  Purity  of  Elections  Law  no  de- 
fense, 1697  64,  56. 
what  to  contain,  1140. 
when  election  void  and  office  vacant,  1< 
who  may  contest.  1611. 
witnesses,  attendance  of,  how  enforced,  ii 

CONTESTING  Wllili   AFTBR  PROBATB.     See 
tit.  WiUsu 
alias  citation  on,  1890  8. 
amendment  of  Judgment,  1898  2. 
appeal  proper  remedy  for  error,  1898  2. 
as    to,    generally,    see    analysis    of    6    pars^ 
1891. 


time  for  issuing,  1891  6,  6. 

to  be  Issued  to  parties  interested, 
clerk,  ministerial  duty  of  on,  1891  8. 
collateral  attack 

findings  as  to  residence.  1899  2. 

want  of  Jurisdiction,  1899  8. 
competency  of  witness,  1890  4. 
construction  of  provision  as  to,  1890  6. 


and  expenses,  by  whom  paid,  1829. 
discretion  of  court  as  to,  1898  4.  6. 
distribution  not  prevented  by,  1890  6,  1899  4. 
duty  of  executor  to  defend  will,  1890  7. 
election  of  widow  not  to  take  under  will  in 

contest,  1828  5. 
expenses  and  costs,  by  whom  paid,  1899. 
false  statements  of  executor  not'  excuse  for 

delay.  1890  8. 
filing  petition,  1821  4. 
funds  of  estate  not  to  be  used  in  contest, 

1898  6. 
hearing  had  on  proof  of  service,  1891. 
issue  not  supported  by  evidence,  1899  4. 
Judgment 

annulling  probate  is  void,  when,  1899  4. 
should  follow  verdict,   1822  6. 
Jurisdiction,  how  obtained,  1828  6. 
Jury  trial  in.  1822  6. 

may  be  contested  within  one  year,  1819. 
as  to,  generally,  see  analysis  of  10  pars., 
1820. 
on  revocation  of  probate,  powers  of  execu- 
tors, etc,  cease,  but  not  liable  for  acts 
in  good  faith,  1892. 
appeal,  effect  of,  1829  2,  8. 
Judgment  annulling  probate  is  void,  whem 
1892  4. 
order  admitting  will   to  probate   is   not  set 
aside  by* inauguration  of  contest,  1890  9. 
parties  interested  to  be  cited. 
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CONTESTING  WILL  AFTER  PROBATE  (Cont'd) 
petition  to  roTOkc  probate  of  will 
judgment,  what,  1821« . 
tried  by  jury  or  court,  tBSn» 
power  of  executor  ceases,  when,  1812.  7. 
prolmte 

conclusiye,  when,  182S. 

disability  ot  heir,   others  not  affected  by, 

182S  8. 
one  year  after  removal  of  disability  of  in- 
fants and  others,  1828. 
proceedinfiTS  in  rem,  1824  7. 
res!  and  personal  estate,  no  distinction  9S  to, 

1824  8. 
special  issues,  1821  8. 
statute  of  limitations  in,  1820  10. 
time  for  issue  of  citation,  1821  6,  f. 
COlfTINGBBTT   FBB 

of  attorney.     See  tit.  Attorneys  at  Law. 
CONTINGBNT  INTBRBST.  See  tit.  Attaehatsnt. 
not  attachable,  882  56. 

CONTINUANCB  OF  TRIAL,  ete.     See  tit  TMaL 
absence  of 
attorney,   991. 

evidence,  showing  required,  991. 
judge,  proceedings  on,  118. 
party,  991. 
witness 

admission  as  to  testimony,  991. 
affidavit,  what  to  state,  991. 


as  to,  991. 

of  merits  of  defense  In  application  for,  998 17. 
attorney,  party,  or  witness  attending  on  leg- 
islature, 991. 
commission    to    take   deposition,    non-return 

of,  2427. 
contempt  proceedings,  in,  1787. 
costs  may  be  Imposed  as  condition  of,  1M7. 
deposition 

non-return  of,  shewing  necessary,  1427. 
of  witnesses,  998. 
election  contest,  continuance  In,  1828. 
forcible   entry  and  detainer,  on  amendment 

in,  1866. 
granting  on  sham  answer,  abuse  of  discre- 
tion, 908  17. 
hearing  of  settlement  of  account,  postpone- 
ment of,  2101. 
Jnry 

continuance  of  cause  when  jury  required, 

148. 
demand  of,  continuance  of  cause,  148. 
justices'  courts,  in,  1884IL 

continuance    where    amendment    granted, 
1877. 
legislature,  attendance  of  attorney,  party,  or 

witness  on,  991. 
mandamus,    in,    1800. 
order  refnalng 

deemed  excepted  to,  1061. 
not  appealable,  1482  24. 
partition,  continuance  in,  for  purpose  of  de- 
termining respective  claims,  1807. 
presumption  of,  not  until  contrary  Is  shown, 

usual,  2897   140. 
to  obtain  deposition  of  absent  witness,  2428 

3,  4. 
verbal  solicitations  for,  978  187,  188. 
when  deposltfon  not  filed,  248S  19. 


CONTRACT.     See   tits.  Agreement  Reduced  to 
Writing  I  Oral  Contract. 

"agreement"  Includes  deeds  and  wills,  2278, 
alteration  of,  effect  of,  question  for  court  to 

declare,  2808  2. 
and  interests  which  are  not  attachable,  882 

67. 
arrest,  when  ground  for,  789. 
assignee  of  may  bring  action  to  quiet  title, 

when,   1281   181-188. 
attachment,  when  ground  for,  882. 
by  incompetent  person,  duty  of  guardian  tm 

to,  8264. 
by  law  firm,  878  39. 
conditions  precedent,  pleading,  889. 
consideration 

may  be  shown  by  parol,  2875  18. 
presumed  in  written  contract,  2878. 
recital  of,  effect  of,  2872. 
eonstmetlon 

circumstances  considered,  2282. 


in  favor  of  natural  right, 

in  whose  favor,  2285, 
court  confined  to  terms  in  substance, 
duty  of  judge,  2281. 
effect  to  be  given  to  all  parts,  2281. 
evidence  that  words  used  in  peculiar  sense. 


lex  loci  governs,  2281. 

of,  in  general,  2281. 

of  language  relates  to  place  where  used, 

228L 
Of,  question  of  is  for  court,  2808. 
of  two  constructions,  which  preferred,  2285. 
particular  provision  prevails  over  general. 


terms    construed    In    general    acceptation. 


written  words  control  printed, 
decedent 

purchase  by,  2022^  2028. 
sale,  enforcing  contract  for,  2058. 
to   convey   land,   2059-2084. 
to  purchase  land,  2022^  2028. 
denial  of  execution  of  sufficient  answer,  592 

71. 
distinct  sums  to  distinct  payees,  844  23. 
execution  of,  defined,  2885. 
family   bible,    alteration    of   entry   in,    effect 

of  in  pedigree,  8808  3. 
for  services  in  foreign  country,  basis  for  ac- 
tion here,  2042  11,  12. 
fraudulent  breach  of,  limitation  of  action  for, 

297  103-104. 
giving  right  of  liens,  imposed  after  order  of 

court,   invalid   when,   2042   13. 
gold  coin,  etc.,  judgment  for,  1128  148. 
in  restraint  of  trade,  action  to  enjoin,  815  18.    | 
in  writing,  limitation  of  action  upon,  299. 
as  to,  generally,  see  analysis  of  169  pars., 
800. 
joinder  of  actions  on,  580. 
judgment  is  within  code,  98  42-44. 
lacking  essential  parts  Is  not  signed,  2885  6. 
lex.  loci  governs  construction,  2281. 
license  of  attorney  not  a,  165  12. 
limitation  of  action  on 
unwritten,  299. 
written,  278. 

executed    out   of   state,    299. 
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CONTRACT  (Continued), 
not  implied  from  services  of  frlendahip, 

14. 
not  in  wrltlnfir,  limitation  of  action  upon, 

48-46. 
not  to  run  boats  on  particular  lines,  asslKQ- 

ment  of,  861  46*  47. 
obligation 
arises  from  contract  or  operation  of  law. 


definition,  as. 

of,  cannot  be  enforced  by  mandamus,  UM 
S3, 
of  decedents  as  to,  20<1  13-20. 
of  exchange,  possession  under  not  adverse, 

246  48-60. 
of  instrument,  family  bible,  2606  8. 
of  sale 

action  for  recovery  of  money  paid  on  aban- 
donment,  limitation,   206   47-54. 
property  and  action  on,  21S  48-51. 
offer  of  performance,  efTect  of,  2SS5. 
omission  of  part  of,  effect,  2280  21. 
prconmptlon 

in   favor  of  consideration,  2878. 
that  writing  is  truly  dated,  2878. 
recitals  in,  conclusiveness  of,  2872. 
reduced  to  writing  deemed  to  be  the  whole, 

227& 
reformation  of.  See  tit.  BefoniatloB  of  Coa« 

tract, 
sealed 

distinction  between,  and  unsealed  instru- 
ments  abolished,  2884. 
may  be  discharged  or  changed  by  unsealed. 


set  out  in  answer,  when  deemed  admitted, 
642. 

several  actions  on,  costs  and  disbursements 
in  case  of,   1642. 

specific  kind  of  money,  1116. 

stockholder's  liability  is  a,  96  45-48. 

successive  actions  on,  1667. 

which  survive  personal  representatives,  as- 
signable, 861  48. 

writing  deemed  to  contain  whole  agreement, 


written,  merger  of  oral  negotiations,  2278. 

CONTRACTOR 
bond   of,   1710. 

to  be  filed,  1718, 
definition  of  term  as  used  in  mechanics'  lien, 

1670  85. 
garnishment  of  moneys  of,  1680  58. 
liens  of.     See  tit.  Mecbanlcs'  lAtau 
as  to,  1678-1717. 
CONTRADICTORY      STATBM101VTS.      See      tit 
Evidence. 
may    be    shown    on    cross-examination,    2407 
48-51. 

CONTRIBU'nON.     See   tit   Sureties, 
action  by  snrcty 

for,   statute   of   limitations,  280   25. 
on  note  for  not  founded  on  written  instru- 
ment within  statute  of  limitations,  280 
25. 
co-sureties'    right    to    contribution    accrues 
when,  1200  4,  1660,  1670. 
notice  of  motion  for  execution  for  purpose 
of  compelling,  1200  5. 


notice   to  parties   interested   is  necessary, 

1200  6,  1618  5. 
payment 

necessary  prerequisite  to  right  of,  1260  8. 

of   Judgment   by   one   Joint   debtor    does 

not  operate  as  an  accord,  1206  0-lL 

purpose  of  provision,  1200  12. 

statute  must  be  strictly  pursued,  U66  IS. 

debtors,  among,  1106. 

Joint  debtor  paying  execution,  right  to,  1166. 
legatees  and  devisees,  among,  2622. 
notice  by  surety  to  procure,  1266  6.   UOS  5- 
probate,  payments  of  debts,  for,  2622. 
sureties,  rights  to.  1666,  1972. 

CONTRIBUTORY  NBGLIGKNCB.     See  tit  Ncir- 
Ugenee. 

inferences  as  to,  2604  7,  8. 
CONTROVEHEISY 

how  submitted  without  action.     See  tit  Snb- 
mlttlns  Controversy  wltbont  Action. 
as   to,  generally,   1686-1687. 

CONVBNIBNCB  OF  COURT 

convenience  of  witnesses  in  changing  place 

of  trial,  484  53-69. 
in  changing  place  of  trial,  484  51,  52. 

CONVI»SATION8 

all  admissible  where  part  admitted,  2278. 

COBTVBRglON 
action 

against  bailee  for,  limitation,  866  80. 
for,   by  executor,  2046. 
for,  limitation,  266  70-74. 
for,  variance,  682  84. 
for  wrongful,  limitation,  807  57. 
on  bond  of  sheriff  for,  limitation,  266  77- 
79. 
after  death  and  before  letters  Justifies  ac- 
tion by  administrator,  2646  3. 
allegations  in  complaint  for,  666  83. 
assignment  of  cause  of  action  for,  786  23. 
cause  of  action  for,  assignment  of,  861  48. 
demand  and  refusal,  206  78,  74. 
distinguished   from   claim   and   delivery,   7B6 

179-181. 
executor  or  administrator  may  maintain  ac- 
tions for,  264fk 
interference  with  possession  is,  2646  4. 
Jurisdiction  on  appeal,  when,  86  48. 
loss  of  property  by  act  of  Ood,  786  24. 
of    decedent,    action    for,    against    executor, 

2660. 
of  sheet  tin,  678  40. 
receiver  in  insolvency  may  bring  action  for. 

•44   91. 
refusal  to  allow  redemption  Is,  2046  5. 
right  of  action   for  on   wrongful  seizure  of 

property  by  officer,  1166  18. 
sale   pretended,   without   delivery  or  change 

of  possession,  2646  6. 
seizure    of   property    under   attachment    ac- 
tion for  damages,  266  80. 
special  authority  not  needed  to  enable  ad- 
ministrator, etc.,  to  sue,  2046  8. 

CONTROTBRTIBIiB  BIATTE1R8 

as  to,  643  18-22. 

CONVICTION   OF   CRIMSL      See  tits.  AttorMT 
at  Law  I  DUbamicnt  Procc^lngsf  "Wltni 

attorney,   effect  on  license. 
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CONTBYANCB.     See  tit.  Deeds. 

acknowledcrment.  Judges  who  may  take,  128. 
by  debtor  of  property  subject  to  attachment* 

11S8  11-14. 
effect  of  on  Judgment,  1138  10. 
lis  pendens  not  record  of  a,  606  20. 
morterage,  when  deemed,  1209. 
petition   for,    by   executor   or   administrator, 
9002. 
notice  of,  2002. 
sheriff's  deed,  1100. 

CONTBTANCBS    IN    FRAUD    OF    CRSDITORO. 
See  tit.   Frandiileiit  Cowvef^nee, 

declarations  made  by  vendor  at  time,  2272 18. 

CO-OBIilGORS.    See  tit.  Statitte  of  lilmltatioiuk 

statute  of  limitations,  as  to,  2025  18. 

COOK.     See  tit.  Mecliaiilcs'  Lies. 

in  mine,  not  entitled  to  lien,  1086  148,  149. 

COFARTNBRSHIP.     See  tit.   Partnership. 

any  number  may  sue  or  defend  for  all,  SOOy 

409. 
differentiated  from  cotenancy,  1289  24. 
parties  in  suits  concerning,  899,  409. 
receiver  on  dissolution  of,  928  24. 

COPY 

amendments,  copies  to  be  served,  B79t 

certified,  custodian  of  public  writing  bound 
to  give^  2810. 

demanding  of  writing,  1908. 

lost  paper,  of,  when  may  be  used,  1065. 

lost  pleading  or  paper,  supplied  by  copy, 
1665. 

of  papers,  charges  for,  1688  65. 

public  record,  right  to  make  copies,  2816. 

record,    copy   requires   seal,   110. 

secondary   evidence,  copy  is,  2202. 

setting  forth  in  complaint  In  mortgage  fore- 
closure, effect  of,  1220  20, 


demanding  copy  of,  1606. 

evidence  when  original  accounted  for,  etc, 

227a 
pleadings,   effect  of  setting  forth  in,  040- 

048. 

CORBTERS.    See  tit.  Boondarles. 

re-establishing  lines  and  corners  of  sections, 
2670  161-174. 

COROPTEIR 

delivery   of  sealed  verdict  to  instead   of  to 

clerk,  1060  16. 
limitation  of  action  against,  299. 
powers  and  duties  of,  prescribed  by  Political 

and  Penal  Codes,  168. 
to    perform    duties    of    public    administrator 

where  latter  falls  to  qualify,  2184  8. 

CORPORATE   DE3BD 

denial  of  execution,  2830  8. 
without    seal,    not    admissible    in    evidence, 
2880   6. 

CORPORATE^   STOCK.     See   tit   Corporation. 

CORPORATION.     See  tit.  Board  of  Directors, 
action 

against  stockholders,  216  62-66. 
tolling  liability,  210  54. 

against  stockholders  for  several  Judgment, 
Jurisdiction  of  supreme  court  on  ap- 
peal, 89  49. 

against,  venue,  408  41-62. 


by  stockholders  of,  when,  404  33,  34. 
for  misappropriation   of   funds  of,   limita- 
tion, 298  124. 
to    charge    trustees,    etc.,    with    debts    for 

failure  to  file  report,  814  16. 
to   compel   transfer   of  stock,   bringing   in 

parties,  449  30. 
to  recover 

calls  on  subscription  to  stock,  limitation, 

308  63,  64. 
capital    stock    of    foreign,    governed    by 

what  provisions,  291   13. 
compensation    to    stockholders    for    ser- 
vices, limitation,  807  58,  69. 
dividends,  demand  and  refusal  necessary, 
807  60,  61. 
affidavit  of  president  as  to  meetings  held  in 

another  state,  effect,  2829  2. 
arbitrators'  report  binds,  when,  889  64. 
as  executors.     See  tit.  Letters  Testamentary 

and  of  Administration, 
as  to,   1461  13. 

attachment  of  stock,  878^  886. 
banking,   misappropriation   of   funds,   stock- 
holders may   sue,   404   36-40. 
bringing    in   stockholder    In    action    against, 

460  52. 
by  sale  of  stock  under  void  assessment,  limi- 
tation of  action  to  recover,  316  4. 
by-laws  as  part  of  contract  of,  2276  4. 
certUlcatc 

by   secretary   of   state    that   articles    filed, 

effect  of,  2829  3. 
of  stock  of.     See  tit.  CertUlcates  of  Stock. 
change  of  Jiame,  procedure  on,  1794. 
collateral   inquiry   Into   capacity   of,   in   civil 

action,   1821   14-29. 
contribution  among  stockholders,  action  for, 

bar,  when,  291  16. 
creditor  may  sue  for  all,  406  43,  44. 
deed  of.  See  tit.  Corporate  Deed, 
dlasolntlon 

application  for 
filing,   1744. 
hearing,   1744. 

how  signed  and  verified,  1744. 
to  be  written,  1748. 
to  contain  what,  1748. 
Judgment-roll,  1744. 
objection  to,  1744. 

publication  or  posting  of  notloe,  1744. 
voluntary,  1748,  1744. 
appeal   from  order,   1744. 
application  for,  1748,  174^ 
Judgment-roll,    1744. 
order   for,   1744. 
notice   of,   1744. 
where  applicant  is  savings  and  loan  asso- 
ciation, 1746. 
dissolved,  how,  1748. 
dividend,  action  to  recover,  210  55. 
employee  not  to  be  served,  613  8. 
entry   of  Judgment  of  dissolution   of,   effect, 
982  11. 

examination    of 

books   by  stockholder  compelled  by  man- 
damus, 1697  15. 

witness,  entitled  to  be  present  at,  2446. 
execution,  stock,  etc.,  subject  to,  1168. 
executor,   guardian,   etc.,   as,  1820. 
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CORPORATION   (Continued), 
failure  to  allege  that  plaintiff  is,  to  be  taken 

advantasre  of  by  answer,  881  14. 
foreign 
publication  of  summons,  614»  S20. 
security   for   costs,   lS6a. 
service  of  summons  on,  511« 
fraud  and  negligrence,   liability  of  directors, 

limitation,  297  105-109. 
giving  of  note  by  corporation  will  not  toll 

stockholders'  liability,  291  17. 
illegal  transfer  of  assets  enjoined  at  suit  of 

stockholder,  819  81. 
injunction  to  suspend  business  of,  how  and 
by  whom  granted,  8441. 
as   to,   generally,   see  analysis   of  8  pars.* 

84«. 
doing  acts  restrained  by,  847  2. 
doing   unlawful   acts   not  part   of  general 

and  ordinary  business,  847  8. 
effect  of,  847  4. 
enjoining      from      withdrawing      certain 

moneys,  847  5. 
enjoining  hydraulic  company  from  deposit- 
ing in  channel,  etc.,  847  6. 
notice  of  application  for,  temporary,  847  7. 
suspension    of    conduct    of    mining   opera- 
tions, 847  8. 
Indgment 

of  illegal  acts  by  does  not  dissolve,  982  12. 
against,   not  new  cause  of  action  against 
stockholder,  SS6  86. 
Juror,   officer  as,  994. 
Justification  of  as  surety.     See  tit.  Jnstlflea- 

tlon. 
letter  from  state  officer  to  county  officer  as 
to  certificate  on  file,  admissible  in  evi- 
dence, 2829  4. 
liability  of  stockholders  for  overdraft,  limi- 
tation, 298  40. 
limitation  of  actions 

against  directors  and  stockholders,  888. 
to  recover  stock  sold  for  delinquent  assess- 
ment, 815. 
may  become  sureties  on  undertaking,  1089. 
as   to,   generally,   see  analysis  of  5   pars., 
1689. 
must   sue   and   be   sued    in   corporate   name, 

840  26-32. 
officer    restrained    from    acquiring    property 

of,  when,  818  58. 
officers  and  stockholders  of  not  incompetent 

as  witnesses,  2306  28-32,  2808  52,  63. 
order    of    directors    declaring    office    vacant 

presumably   regular,  2891  78. 
"person"   includes,   17. 
priority    of    liens    in    Mechanics'    Lien    Act, 

1879    37. 
quo  warranto,  1818. 
receiver  for 
as  to,  generally,  see  analysis  of  14  pars., 

981. 
defunct  corporation,  982  6. 
dissolved   corporations,   to   collect  and  di- 
vide amongst  stockholders,  982  6-9. 
not  appointed,  where  not  insolvent,  922  16. 
not   appointing   for   on   dissolution   at  suit 

of  private  person,  928  25,   26. 
on  ceasing  to  exist,  929  82. 
on  dissolution  of,  981. 
on  forfeiture  of  charter,  929  81. 


upon  dissolution  of,  919 
when  appointed,  919,  982. 
religious  corporation,members  maysue,  494  41. 
residence  of  principal  place  of  business,  498 

47-60. 
savings  and  loan  association,  dissolution  ot 

174S. 
service    of 
order  to  show  cause  on,  1882  t. 


domestic,  618  3-8. 
employee  not  good  senrlce.  618  8. 
foreign,  618  9-12. 
stock  of 

and  interests  in,  subject  to  execution,  116& 

attachment  of,  878,  886. 

may  be  attached,  878  5-10. 
stockboldem 

liability  for  debts,  bar,  when,  291  15. 

of,  may  intervene  in  foreclosure  of  mort- 
gage. 486  60. 

right  to  bring  independent  action,  469  5S. 
subscription    payable    to    designated    agent, 
action  to  recover,  862  66-68. 


publication,  614,  620. 
service  on,  611. 
surety  or  guarantor,  as,  1669,  1670. 
usurpation   of  franchise   by,   action   against 

1818. 
verification  of  pleading  by  officer  of,  687. 
voluntary  dissolution  of.     See  tit  Volnntarj 
DIaaoIatlon    of    Corpomtions. 

CORRECTION 

pleadings,  679,  688,  686. 
verdict,  informal,  1069. 

CORROBORATITB  BYIDBNCB.     See   tit   Brl- 
dcnec. 
defined,    2266. 

COST  BILL.     See  tit  Coirta. 

amendment  of,  692  4-84. 
as   to,   generally,   1648. 
filing  and  serving,  1648. 
motion  to  tax,  1648. 

notice  of,  time  to  file,  1648L 
order 

denying  motion  to  strike  out  items,  appeal, 
1470   12,    13. 

striking  out  not  appealable,  1687  60. 

COSTS.     See  tit  Coat  BUI. 

administrators,   etc     See  tit  Bzccntom  mmM 
Adnalnlatrators. 
as  to.  1647,  1980,  1986,  1987,  2976w 

affidavit  of,  1648. 

agreed  case,  costs  prior  to  trial  not  allowed, 

1687. 
allowance  of 

statutory,   1661   2. 

to  receiver.  868  32,  38. 
allowed  plaintiff  upon  Judgment  in  his  favor, 

1288  41-43. 
amendment 

for  variance,  costs  on,  676,  679. 

imposition  of  terms  on  allowance  of,  686. 

in    complaint    in    forcible   entry,    not    im- 
posed,  1666. 

of  pleading  of  course,  without  688, 
answer 

after  time,  Imposition  of  terms,  686. 

imposing  costs,  on  allowance  of. 
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COSTS  (Continued). 
appeal 

as  to,  18S6  38-62. 

cases  brought  up  otherwise  than  by,  1IM8» 

of,   discretionary,   when,   16411. 

on,  execution  therefor,  1661. 

on,  how  claimed  and  recovered,  1661. 

on,  memorandum   of  fliins  and  service,  16B1* 

to  superior  court  on,  1601. 
apportionment  of,  1648. 

Immaterial  error,  768  179. 
attachment  on  refusal  to  erlve  memorandum. 


mttomv7*»  fees 

In  action  on   bond   In  condemnation  pro* 

ceedlnsr*   1778. 
la  foreeloaiire 

of  mechanics'  lien,  1714. 
of  mortgrage,  1218. 
In  injunction  suits,  847. 
In  partition,  1818,  1814^ 
left  to  agreement,  1688. 
on    suit    by    executor    on    claim    against 
estate,  1987. 
bin  of.     See  tit.  Coait  BUI. 
by  whom  paid  In  certain  cases,  2179. 

as  to,  generally,  see  analysis  of  16  pars., 
8179. 
certain    items   of   expense   allowed   as,    1688 

64-91. 
compensation   of  attorneys   as,   1688. 

as  to  an  allowance,  1684  1-36. 
compromise,    costs    when    offer    of    rejected, 

1898,  1607. 
eonfemlon  of  Jndgnient 
costs  on,  1888. 
In  Justices'  court  on,  1684. 
continuance,  on,  1647. 

county,  costs  awarded  against,  how  paid,  1666. 
decedent's  eetate 

action  by  creditor  for  more  than  executor, 
etc.,  or  probate  Judge  will  allow,  1980L 
by  whom  to  be  paid,  2179. 
eoefs 

of  final  distribution,  2129. 
of  partial  distribution,  2126. 
on  suit  by  executor  against,  1987. 
execution  for,  2179. 

proceedings    of    partial    distribution   paid 
by  applicant,  2127. 
default  Judgment   Includes,   980. 
defendant 

entitled  to,  of  course,  when,  1642. 
separate  defenses,  1646. 
defendant's  costs  must  be  allowed  of  course, 
when,  1642. 
allowance  of,  as  of  course  in  discretion  of 

court,   1648  7. 
as  to,  generally,  see  analysis  of  15  pars., 

1642. 
in  actions  to  determine  title,  1642  3. 
In  case  of 

dismissal,   1648  4-6. 
Intervention,  1648  9. 
in  replevin,  when,  1643  14. 
Joint  Judgment  for,  when,  1648  10. 
Judgment  for  must  be  rendered,  1648  11. 
on  failure  to  recover  title  to  land,  1648  16. 
on   Judgment   for  defendant   in   injunction, 

1648  8. 
on  nonsuit,  several  defendants,  1643  12,  13. 


deposition   out   of  state   on   oral   Interroga- 
tories, fees  and  mileage  of  party,  242C 
disclaimer  by  defendant,  1288. 
discretion  of  court  allowed  in,  when,  1648. 
discretionary,  1648,  1648. 
election  contest,  of,  1827. 
eminent  domain,  in,  1788. 

fencing  land.  1771. 
escheat  proceedings,  in,  1791. 
estates  of  decedents,  1647. 
execution  purchaser  refusing  to  comply  with 

bid,  liability  for,  1180. 
executors,   etc.     See   tit.   Bfacecntoni  and  Ad» 
mintstrators. 
actions   by   and   against,    1647. 
as  to,  1647,  1980,  1986,  1987,  2076. 
liability  of  for,  1987. 
tellare  to  81e 

affidavit  to  bill  of,  1648. 

as  to,  generally,  see  analysis  of  32  pars., 

1649. 
burden  of  proof  as  to  items,  1649  4,  6. 
court   officials'   fees   must   be   claimed   In 

memorandum  of  costs,  1649  6,  7. 
discretion  on  motion  to  re-tax,  1649  9. 
evidence  on  motion  to  re-tax,  1649  10. 
extension  of  time  to  file  cost  bill,  1660  11. 
failure  to  file  cost  bill  for  non-payment 

of  fees,  1660  12. 
time  of  insertion  In  Judgment,  1660  13-16. 
memorandum,     void     Judgment    for,     1668 
11. 
fees  of 

referee,  amount  of,  1646. 
what  officers  included  In,  1688. 
final  adjudication  of  subject-matter  not  made 

for  only,  1668  9. 
for    certifying    record    on    writ    of    review, 

1688  2. 
forcible  entry  and  detainer.  In,  1666. 
foreclosure  suit,  in,  1218. 
frivolous  appeal,  on,  1472,  1601. 
garnishee,  refusing  to  give  memorandum  of 

credits  subject   to,  899. 
generally,  1633-1666. 

guardian,  on  application  for  sale  by,  2244. 
homestead,    costs    of    setting    apart    charge- 
able to  estate,  1948. 
if  security  be  not  given,  action  may  be  dls« 
missed,  when,  1664. 
construction  of  provision  as  to,  matter  of 

right,  1664  2. 
time  of  motion,  appeal  bond,  1664  5. 
In  action 

affecting  the  priority  of  water- rights,  1641 

22. 
against  husband  and  wife,   1640  8. 
against  public  officers,  1641  23-26. 
by  or  against  an  administrator,  1647. 
as  to,  generally,  see  analysis  of  6  pars., 
1647. 
for  specific  performance,  1642  30-33. 
for  usurpation  of  office,  1843  13. 
of  replevin,  1120  40-44. 
to  enforce  lien   for  wages,  1723. 
to  quiet  title,  controlled  by  what  provision, 
1261  14. 
to  right  of  way,  1642  29. 
In  annulling  deed,  1640  2. 
In   contest    of    will    after   probate.      See   tit 
Content  of  IVill  after  Probate. 
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COSTS   (Continued), 
in  deposition.    See  tit.  DepoaitloA. 
In  distribution  and  final  settlement  in  dis- 
cretion of  court,  2182  7. 
in  eminent  domain.    See  tit.  ESmlnent  Donuda. 
in  equitable  actions,  1640  5. 
in  foreclosure  of  liens,  1540  6,  7. 
in  general,  1S86  37-63. 
in  interpleader,  480  170-175. 
in  justices'  court.     See  tit.  Juatlce*'  Court. 
security  for  may  be  required,  when,  1408. 
who  entitled  to,  1408. 
in    mandamus,    applicant   entitled    to,    when, 

1002. 
in  mechanics'  lien,  1568  13. 
in  mortgage  foreclosure,  insertion  by  clerk 

in  decree,  1221  36. 
in   nuisance   cases,   1541   21. 
in  quieting  title,  1541  27,  28. 
in  partition.     See  tit.  Partition. 
Im  probate 

awarded  by  virtue  of  statute  only,  2179  8. 
do  not  include  attorneys'  fees,  2170  4. 
good    faith,    reasonable    cause,    basis    of, 

2180  5. 
judgment  without,  not  amended  to  include, 

2180  6. 
not  allowed  to  counsel,  2180  7. 
in  review  other  than  by  appeal,  1547. 
in  several  actions  brought  on  a  single  cause 
of  action,  1542^ 
in  actions  against  joint  tort-feasors,  1542  2. 
insurance  paid  by  sherifT  on  attached  prop- 
erty,  1588  75. 
improper,  motion  to  re-t^x,  1587  68. 
improperly  included  in  judgment,  cannot  be 
raised    in    mandamus    proceedings,    1504 
82. 
interest    in    must    be    included    by    clerk    in 
judgment,   1552. 
as  to.  generally,  see  analysis  of  17  para., 
1552. 
ladgment 

by  default,  080. 

costs  to  be  inserted  in,  155& 

for  on  dismissal  for  want  of  authority,  eta, 

appealable,  80  60. 
must   include,   1660   17. 
counsel  fees  in  libel  and  slander,  155018. 
motion  to  retax 

discretion  of  court  on,  1548  9. 
evidence  on,  1540  10. 
manner  of  making,  1550  19,  20. 
premature  filing  of  cost  bill,  1560  24. 
statute    must   be   complied   with,    1550 

25,  26. 
stay    of    entry    of    judgment,    time    of 
filing  memorandum,  1551  27. 
verification  to  cost  bill,  1551  30. 
waiver   by    failure   to    file   memorandum 
of,  1661  31.  32. 
relief  from,  imposition  of  terms,  680. 
jurisdictional  amount  has  eftect,  1540  9-19. 
Jvatlces'  coart 
as  to,  1808,  1408. 
fees  in.    See  tit.  Jnatleea'  Court. 

as  to,  87,  1898,  1408; 
in,  included  in  judgment,  1898. 
in.  on  amendment  of  pleadings,  1877. 
in,  prevailing  party  entitled  to,  1408. 
in,  where  offer  of  compromise,  1898. 


UablUty  for 

of  administrator,  19S7. 

of  executor,  etc.,   1987. 

of  purchaser  from  mortgager,   IB41  26. 
limitation   of  right  statutory,   1541  20. 
mandamus,  on,  1002. 
married  women,  liability  for,  1588  60. 
matter  of  right,  1668  12. 
may  be  imposed  as  condition  of  continuance, 
1547. 

amount  of  costs  on,  1547  2. 
costs   on  postponement   for   illness   of  at- 
torney, 1547  8. 
mechanics'    lien,    in    action    involving,    I7ll« 
1714. 

■temonuifliim  of 

extension  of  time  for,  1600  46. 
filing,   164& 

after  remittitur,  1561. 
nature  of  judflrment  for,  1661  S. 
new  trial,  defendant  in  eminent  domain  to 

pay  where  he  recovers  less,  1780. 
no    judgment    nunc    pro    tunc,    inadvertence 

of  litigant,  2180  8. 
nonsuit,  on,  908. 
not  included  to  give  jurisdiction  on  appeal. 

88  28-26. 
objection  to  allowance  of,  1060  28. 
of  covrsc  to 

defendant,    in   what  cases,    1642. 
plaintiff,  in  what  cases,  1689. 
of  parties,  1688. 
of    publication    of    notice,    by    whom    paid, 

1665   4. 
Of  receiver  allowed,  988  88,  83. 
of  shorthand  reporter,  on  removal,  2180  18. 
on 


discretionary  with  court,  when!  1540. 
as  to,  generally,  see  analysis  of  9  pars., 
1540. 
how  claimed  and  recovered.  1661. 
allowance  of  sta,tutory,  1561  2. 
as  to.  generally,  see  analysis  of  9  pars., 

1561. 
nature  of  judgment  for,  1561  3. 
practice  to  claim  costs,  1661  4-6. 
practice  where  dissatisfied,  1552  7. 
statutory    limitations    on    judgment    for, 

1662   8. 
trial   court   cannot  vacate  judgment  for 
on  appeal,  1552  9. 
judfirment  for,  bar,  when.  270  28-30. 
on   judgment    in    submission    of   controversy 

without  action,  1687. 
on  non-attendance  of  party  giving  notice  to 

take   depositions,  2420. 
on    partial    distribution.      See    tit    IHstriba- 
tion,  partlaL  r 

as  to,  2126.  I 

on    will    contest,    refusal    to    award    proper, 

when,  2180  14. 
only    as    Incident    of    judgment    or    order. 

2180  9. 
order  for  payment  of  after  decree  of  distri- 
bution, void,  2180  10. 
partial  distribution,  on,  2128* 
partition 

abstract  of  title,  1815. 

as  to,  99  768,  709,  771,  790,  799» 

former  suit,  of,  1806,  1818-1816. 
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COSTS   (Continued), 
partition 

Hen  for»  18I8. 

of,  a  lien  on  shares  of  parcenera,  ISIS. 
referees,  of,  ISOS. 
percentage,  San  Francisco,  1SS9  81,  82. 


fillns  of  cost  bill,  1560  24. 

Insertion  In  Judgrment,  efTect  of,  1658 
plaintiff  entitled  to,  of  course,  when, 
poor  litigants,  waiver  of  fees,  87. 


14. 


of  trial,  on,  1547. 

when  condition  of,  1547. 
practice,  to  claim,  1661  4-6. 
preyailinsr  party,  when  entitled  to,  168t. 
probate 

court,  in,  by  whom  to  be  paid,  2179. 

matters,  In,  1S2»,  IMS,  188«,  ai7». 

of  will,  costs  of  contest  after,  1822. 
properiy  allowed 

in  mechanics'  lien  action,  when,  1600  21. 

undue  influence  of  executor,  2180  11. 
public  officer  chargeable  with  in  mandamus, 

when.   1600  4. 
quiet  title,  in  action  to, 
quo  warranto,  in,  1844. 


liable  for,  when,  948  88.* 
not  always  to  look  to  funds  in  possession, 
948  89. 
referees.     See  tit.  Referee 
as  to,  1640. 
partition,  1806. 
probate  cases,  1980. 
refusal  to  accept  part  of  claim,  costs  not  re- 

coverable,when,    1980. 
remittitur,  after,  1661. 
review,  other  than  by  appeal,  on,  1648. 
San  Francisco  percentage,  1689  81,  82. 
eeearlty  for 

dismissal  for  not  giving,  1664. 

generally,   1668. 

in    action    for    usurpation    of    office,    etc., 

1846   2. 
in  justices'  courts,  1408. 
libel  and  slander,  008. 
not  given,   action   dismissed,   1664* 
required    of    non-resident   or    foreign    cor- 
poration in  special  proceedings,  1668. 
where    plaintiff    non-resident    or    foreign 
corporation,  1668. 
seeking  specific  performance  against  either 

or  neither,  2180  12. 
separate  defenses,  costs  in  case  of,  1646^ 
•everal 

actions    brought    on    single    cause,    carry 

costs,  in  but  one,   1642. 
defendants  not  united  in  interest,  costs,  1646. 
severance   of,    when    several   defendants   are 
not   united   in   interest,   1646. 
amount  recovered  immaterial,  1646  1. 
discretion    where    no    statutory    provision, 

1646  2. 
in  action  to  quiet  title  to  waters,  discre- 
tionary,  1646  5. 
•in  appointment  of  receiver,  discretionary, 

1645  4. 
in  injunction,  1545  4. 
in  nuisance,  damage  immaterial,  1646  3. 
in  trespass,  discretionary,  1646  4. 


sham  answer,  costs  on  strilcing  out,  047. 

shorthand  reporter,   fees,   160. 

slander,  security  for,  etc.,  608. 

state,  awarded  against,  how  paid,  1664. 

taxed    against    the    estate    in    will    contest, 

when,  2181  16. 
tender,  how  affects,  1547. 
three  hundred  dollars,  not  allowed  when  re- 
covery less  than,  1548, 
transfer  of  action  to  another  court,  for,  498* 
trustees,  in  actions  by  and  against,  1647. 
nndertalcliis 

additional,  when  plaintiff  non-resident,  1668. 
when  plaintiff  non-resident  or  foreign  cor- 
poration, 1668. 
usurpation  of  office,  proceedings  for,  1844. 
verification  of  memorandum  of  costs,  1648. 
wages,  on  contesting  claim  for,  1728. 
waiver  by  not  claiming,   1668  17. 
what  included  under,  1688. 
when  allowed,  of  course,  to  plaintiff,  1689.  ' 
as  to,  generally,  see  analysis  of  38  pars., 

1640. 
in  counterclaim,  1540  8,  4. 
when  county  a  party,  1665. 
when  in  discretion  of  court,  1648. 
as  to,  generally,  see  analysis  of  24  pars., 

1644. 
condition  of  Juderment,  1644  3. 
conditional  on  granting  new  trial,  1546  18, 

19. 
does    not    Justify    allowance    beyond    stat- 
ute, 1646  22,  23. 
In  action 

on  lost  note,  1644  15. 
to  quiet  title  on  disclaimer,  1546  20. 
in  divorce  cases,  1644  6. 
in  eminent  domain,  1544  6. 
in  equity,  1644  7-12. 
in  libel  and  slander,  1544  14: 
in  mechanics'  lien,  1644  16,  17. 
.  in  setting  aside  Judgment,  1646  21. 
Jury  cannot  award  in  Judgment,  1644  18. 
statute  fixing  cases  of,  1644  4. 
trust    fund    may   be   charged    with,    when, 
1546  24. 
wken  plalntUK 

cannot  recover  in  action  to  try  title,  1260. 
as  to,  generally,  see  analysis  of  8  pars., 
1200. 
is  non-resident  or  foreign  corporation,  de- 
fendant may  require  security  for,  1663. 
when   several   defendants   are  not   united   in 

interest,  costs  may  be  severed,  1646. 
when  state  a  party,  1664. 
as   to,   generally,  see  analysis   of  4   pars., 
1664. 
when   tender   is   made   before  suit   brought, 
1547. 

COTENANCY 

differentiated  from  copartnership,  1289  24. 

COTBNANTS.     See  tits.  Parties;  PartfUon. 

any  number  may  sue  or  defend  for  all,  899, 

409. 
parties  In  suits  concerning,  899,  409. 

claimants    under   common    source   of    title 
may  unite,  899. 
partition.     See  tit.   Partition. 
and   distribution    of   estates   of  decedents, 
2163,  2164. 
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COTENANT6    (Continued), 
partition 

as  to,  generally,  1386-1818. 

may  sue  for,  1286. 
possession  by  Is  adverse,  when,  280  60-68. 
right  of  as  heirs,  1896  15. 
waste.     See  tit.  Waste 

liability  for,  1248. 

COTERMINOlTl^PROFRIHSTORS.     See  tit.  Pro- 
prietors. 

COUNSEL 

argument    of    Is    under    control    of    court, 

096    3. 
reasonings  of  not  to  restrict  or  control  court, 

44  18.  06  222. 
retaining   of  by   witness  when   not   a  party 

may    be    shown    on    cross-examination, 

2461   86-88. 

COVNSKL  FESBS.     See  tit. "Attorney  Fees. 

allowance  of  to  receiver,  988  82,  83. 

as  costs  on  condemnation.     See  tit.  BndBent 

Domalii. 
"costs"  of  case,  when,  1656  S. 

COUNSBLOR'  AT'^LA^T  "*  See'tir^ttorney  at 
Law. 

generally,  164-206. 

COUNT. .  See  tits.  Complalnti  Pleadlnsa. 

must  not  be  inconsistent  in  itself,  624  18. 

COUNTBRCLAIBI    AND     SBT-OFF. '    See    tits. 
Cross-Complaint;   Set-olf. 

a   matter   of  statutory   regulation,   622  62. 
action  pending  no  bar  to  setting  up,  610  8. 
amount  recovered  immaterial  as  costs,  1640 

3,  4. 
architects  giving  out  information  not  subject 

of,    610    5. 
answer  to  contain,  686. 
anticipation  of  in  complaint,  610  4. 
as  to,  generally,  862  68-96. 
assault  and  battery 

cannot  be  pleaded  as  in  action   for  libel, 

610   6. 
damage  for  negligence  cannot  be  pleaded 
in   action   for,   610  7. 
assignmciK  does  not  bar,  619  6. 
as  to.  generally,  see  analysis  of  71  pars., 
610. 
basis  for,  what  is,  600. 
between  landlord  and  tenant,  618  56-68. 
breach  of  warranty  not  subject  of  in  action 

for  claim  and  delivery,  789  62. 
character  of  demand,  620  6-10. 
claim   for  division  fence  in  action  for  rent, 

620   14. 
contents  of  allegation  of,  611  18-24. 
controverted,   allegations  are  deemed,   when, 
664. 

cross-complaint,  626. 

cross    demand,    when    deemed    compensated, 
619. 


11   para^ 


for   negligence   In   action   by   servant   for 

services,   614   69. 
for   trespass,   cannot  be   set   up   in   action 

for  claim  and  delivery,  611  17. 
to  real  property,  not  subject  of  in  action 

for  claim  and  delivery,  T89  63.  64. 


death 

does  not  bar,  619. 

as  to,  generally,  see  analysis  of  71  pars., 
619. 
of  party,  does  not  aftect,  612  28. 
definition  of,  612  29-31. 

demand    against    interest    at    time    of    com- 
mencement of  action,  629  11,  12. 
deemed  denied,  allegations  In,  are, 
demurrer  to.  684,  686. 
dismissal  on,  968. 
distinguished  from  set-off,  612  82. 
effect  of  omitting  to  set  up,  618. 
as  to,  generally,  see  analysis  of 
618. 
equitable  and  legal  distinction  between. 

15. 
fallnre  to 

assert  cross-claim  not  waiver  of,  618. 
set  up  in  Justices'  couri,  eftect,  1876. 
for  breach  of  warranty,  616  106,  107. 
for  damages 
for  breach 
in  suit  on  contract,  611  12. 
of  warranty,  in  suit  for  contract  price, 
611  13-16. 
for  excessive  attachment,  cannot  be  set  up 

in  action  for  purchase  price,  611  2&. 
to    real    property,    cannot    be    pleaded    in 
action    to    recover    personal    property. 
616  80. 
for  loss  of  collateral  in  action  on  debt,  614 

64,   616  81. 
for  negligence  In   action   by   servant   to   re- 
cover wages,  618  9. 
for  rents  and  profits  in  action  of  foreclosure, 

619  10.   11. 
for  unskilful  work,  618  123. 
form  of  pleading,  612  41-48. 
generally,   609-628. 
In  action 

affecting  real  property,  622  69. 

against   public  officer   for  funds  collected, 

622  58. 
against   stockholders   for   assessment  paid 

in  sale  on  margin,  622  63.  64. 
for    unliquidated    damages,    third    parties 

cannot  set  up,  618  122. 
of  tort.  617  118-120. 
on  judgment,  621  32-43. 
on  mortgage  debt,  622  46. 
on  partnership  account.  622  66. 
on  promissory  note,  616  82-86. 
to  quiet  title,  616  87-89. 
in  excess  of  $300,  does  not  give  supreme  court 

jurisdiction   on   appeal,  38  26-32. 
in  money  demand,  614  60-63. 
in  suit  on  assigned  claims,  618  47. 

in  unlawful  detainer,  618  121. 
independent  contract,  618  44-46. 
Insolvency  of 

assignor,  effect  on,  621  26. 
bank,  effect  on,  621  27. 
effect  of,  621  29. 
joint  parties,  effect  on,  621  28. 
interest  as.  618  48. 
Issues  upon,  2826  3. 
Judgment 

for  excess,  1116. 

when   counterclaim  exceeds  plaintiffs  de- 
mand.  1116. 
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COUNTERCLAIM  AND  SBT-OFF  (ConUnued). 
judgment 

when   exceeds   plaintiff's  demands,   llM. 

where  affirmative  relief  demanded,  1110. 

Jurisdiction  on  appeal  where  less  than  $800 

claimed,  when,  39  61. 
Jurisdictional  amount,  61S  49,  60. 
Justices'  court,  in.     See  tit.  Jnstlees'  Court* 

as    to,  srenerally,   1875,  1870,  1888. 
Jury    must   find   amount   of   recovery,   when, 

1014. 
may  be  urffed  by  defendant,  when,  788  66. 
nxay   be  set  up,  when,  009« 

as  to,  generally,  see  analysis  of  128  pars., 
009. 
mechanics'  Hen,  1080. 
misjoinder,  demurrer  for,  OSS. 
municipal    corporations    may    plead,    022   46, 

47. 
must  arise  out  of  what  transaction  or  obll- 

Sration,   009. 
must  be  pleaded  to  be  availed  of,  022  48,  49. 
must    have    been    presented    against    estate, 

1872   26. 
not  barred  by 

commencement  of  action  may  be  set  up, 

when,  S2H   11. 
death  or  assifirnment,  019. 

as  to,  generally,  see  analysis  of  71  pars., 
019. 
Object  of  statute  providing  for,  014  66. 
objections  to,  waived,  when,  014  66. 
of   contract  to  purchase  in  action  of  eject- 
ment, 012  34. 
of  deficiency  Judgment,  021  28. 
of  interest  In  action  for  rent,  082  60. 
of  separate  against  Joint  debt,  021  80,  81. 
omission  to  set  up,  fatal,  018. 

in  Justices'  courts,  1870. 
omitting  to  set  up,  effect  of,  018. 

as   to.  generally,  see  analysis  of  11  pars., 
018. 
optional  with  defendant  to  set  up*  1110  8. 
origrin  of  riffht  of,  022  60. 
parties  to 

as  to,  generally,  014  67-79,  1110  4. 
must  be  the  same,  022  61-66. 
procedure   on,   022   67. 
relations  of  parties,  mutuality,  015  90. 
replication  to  unnecessary,  010  91-94. 
separately  stated,  each  must  be,  028. 
several  may  be  set  up,  023. 
specially  pleaded,  must  be,  009^  010  96. 
stakeholder  cannot  set  up,  022  61. 
statute  of  limitations  as  affecting:,  010  97-100. 
striking  out,  018  101. 
subject   of   action   must   be   connected   with, 

010  102-104. 
surety  cannot  be  set  up  in  favor  of  principal, 

010  106-109. 
third  parties  cannot  set  up,  010  106-109,  018 

122. 
test  of  what  is,  017  117. 
transaction  which  must  arise  out  of,  009. 
"transactions"  in  reference  to,  defined,  017 
110-116. 
trustee  cannot  set  up  individual  demand,  028 

66-69. 
verdict  in  action  where  set  up,  requisites  of, 

1014. 
voluntary   payments   against   note,   023   70 


vralver  of 

failure  to  assert  cross-claim  not  a,  018  8. 
right  of,  028  71. 

COUNTY 

actioBs  aflectlng 

transfer  of,  to  another  county,  404. 

where  brought,  404. 
action  against,  party  plaintiff,  844  24. 
bond,  need  not  give  in  action,  1571. 
boundaries  of.     See  tit.     County  Boandarlen. 

Judicial  notice  as  to,  2299  6. 
change   in   boundary,   succession   of  Justices. 
98. 

complaint,   must  specify  where  filed,  545. 
costs  against,  1565. 
Includes  city  and  county,  17. 
injunction  by.  undertaking  not  required,  SSs. 
limitation  on  actions  rejected  by  supervisors, 
315. 

may  intervene,  when,  430  61,  62. 

money  belonging  to  general  fund,  action  in 

name  of,  345  25. 
new.    Justice    has    authority    of    predecessor, 

1402. 

oflicers  exempt  from  Jury  duty,  143. 
place  of  trial  of  actions  against,  404. 
proper    party    plaintiff    in    eminent    domain, 

1700  32,  83. 
security  for  costs,  not  required  from,  1554. 
service  of  summons  on,  511. 
summons  must  state  where  complaint   filed, 

499. 

venae,  action  bronipht  In  wrons  connty 

change  of,  471. 

trial  of,  471. 
verification   by,  087» 

COUNTY  BOUNDARI1D8.     See  tit.  Territories. 
as  to,  2604  33. 

COUNTY  CLERK.     See  tit.  Clerk. 

certified  list  of  Jurors  to  be  placed  with,  147. 
disqualification  to  practise   law,   127, 
duty  of,  as  to  list  of  Jurors,  147. 
Investment  in  name  of,  of  proceeds  !n  par- 
tition sale,  1811. 
not  to  practise  law,  127. 

when    public    administrator    to    settle    with, 
2191. 

COUNTY  COURTS 

abolished,  72  2. 

transfer    of    books,    records,    and    actions    to 
superior  court,  88. 

COUNTY  ORDINANCB.    See  tit.  Idcenso  Tax. 

providing    for    bonds    In    action    to    recover 
license   tax,   1570   1-4. 

COUNTY   SBSA*^ 

Judicial  notice  as  to,  2299  8. 

COUNTY  TRBASURBR 

action    on    bond    of.    motion    for    change    of 

place  of  trial,  404  3,  4. 
deposit 

in  court,  must  be  paid  to,  950. 
of  estate  with,  when,  2108. 

payment  out  on  petition  and  order,  2109. 

COUNTY   WARRANTS.     See    tit.    Warrants. 
recovery  in  action  of  claim  and  delivery,  800 

265. 
refusal  to  pay,  presumption  as  to  money  on 

hand  sufficient,  2392  86. 
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COUPONS 

on  municipal  bonds  barred,  when,  28S  49-51. 

COURSB  OF  PROCBBDINGS 

practice,  where  none  specifically  pointed  out 
by  code,  1S7. 

COURSES  AND   DISTANCESS.     See  tit.   Bonnd- 
airies. 
controlled 

by  calls  for  metes  and  bounds,  2502  326. 
by  visible  local  objects,  2584  233-253. 

COURT.     See  tit.  Coarta  of  Justice. 

COURT  COBIMISSIONBR 

appointment  and  qualifications,  156. 
cannot  appoint  receiver,  828,  17. 
compensation  of,  150,  1286. 
death  of,  elisor  to  execute  deed,  1213. 
examination  of  candidates  for  admission  to 

bar,  1218. 
fees  of,  156,  1236. 
findlngfs,  etc.,  of,  156,  1045»  1046. 

exceptions  to  time  for,  156. 

review  of,  1047. 
foreclosure,  1218. 
may  not  ^rant  injunction,  156. 
not  to  have  partner  practise  law,  137» 
number  of,  156. 
oath  of,  on  foreclosure,  1286. 
powers  of,  as  to,  166. 

limitation  on,  156. 

to  authenticate  acts  with  his  seal,  15T. 
as  to  powers  and  duties,  generally,  see 
analysis  of  18  pars.,  157. 

to  hear  and  determine  ex  parte  motions, 
156. 

to  charge  and  collect  fees,  157. 

to  provide  an  official  seal,  167. 

to  take  and  approve  bond  and  undertak- 
ings, 157. 

to  take  proof  and  report  conclusions,  157. 
reference  to.   See  tit  Reference. 

as  to,  generally,  1041-1044. 

report  to  be  made  within  twenty  days,  1045. 
report  of 

as  to,  156,  1045,  1046. 

of  conclusions,  156. 
exceptions  to,  156. 

of  findings  of  fact  and  conclusions  of  law, 
separately  stated,  1045. 

of  sale,  1286. 

review  of,  156,  1047. 

Mde  by 

report  of,  1286. 

under  foreclosure,  1SS6, 
seal  of,  157. 
undertaking  of,  on  foreclosure,  1286. 

COURT  OF  BaUITY.     See  tit.  Chancery. 

declines  to  lay  down  limiting  powers  as  to 

injunction,  815  19. 
Issue  of  facts  should  be  tried  by  in  purely 

equitable  action,  884,  295,  296. 
Jurisdiction    more    extensive    than    court    of 
law,  620,  16-22. 
COURT  REPORTER.  See  tits.  Ofltdal  Report er> 
Stenographic  Reporter. 
order  disallowing  claim  of,  not  appealable, 
1482,  24. 
COURT  OP  IMPEACHMENT 
as  to,  29. 
court  for  trial  of,  29,  80. 


court  of  record. 
Impeachment  to  be  presented  by  assembly,  A 
Jurisdiction  of,  29. 
members  of,  19. 
omcers  of,  SO. 

procedure  provided  by  Penal  Codei  M. 
senate,  quorum  of,  what  constitutes,  M, 
senators  to  be  upon  oath,  29. 
COURT     OF     JUSTICE.       See     tlto.    Court    ef 

Equity  f    Covrt    of    laapoachaienti    Josttect' 

Court;   Police   Court |   Snperlor   Co«rt|  Ss- 

prcme  Court. 
abbreviations,  use  of,  ISO. 
absence    of  Judge,    proceedings    in    case  ot 

118. 
abuse  of,  contempt,  1728^  31-41. 
abusing  judge  in  brief,  172,  86. 
adjournment  of.   See  tit.   Adjonmnsent. 

for  absence  of  judge,  118. 

for  holidays,  118. 

in  election  contest,  1622. 

while  jury  out,  1006. 
action 

In  justices'  may  be  enjoined,  when,  823, 14t 

of,  in  vacating  former  order  presumed  cor- 
rect, 2892,  86. 
breach  of  promise,  sittings  private,  lot. 
calendar.  See  tit.  Calendar. 

as  to,  980. 
can  know  nothing  judicial  in  order  for  pub- 
lication except  from  affidavit,  821,  3. 
challenges  for  cause,  to  try,  997. 
chambers.   See  tit.   Chaanbera. 

powers  at,  119,  127. 
change  of  place  of  holdlas 

as  to,  IIB,  114. 

parties  must  appear,  114. 
,  when  Judge  may  order,  118. 
classification  of,  28. 
clerk's  duties,  158. 
constitution  and  place  of,  1616,  7,  8. 
constitutional  powers  of,  28. 
construe  documents,  must,  8606. 
contempt.   See  tit.   Contempt  of  Court. 

as  to,  generally,  1212,  1724-1748. 
costs  on  review,  other  than  by  appeal,  154& 
court  commissioner.    See  tit.  Court  CosuUs- 
sloncr. 

as  to,  156. 
crim.  con.,  sittings  private,  104. 
criticisms  of  contempt,  when,  1728,  3I-4L 
days  on  -which 

may  be  held.  111. 

may  not  be  open,  112b 
decision  of 

facts  found  and  conclusions  of  law  must  be 
stated  separately,  1028. 
on  qncstton  of  fact 
filing,  1021. 

must  be  written,  1021. 
time  for  giving,  1021. 
deposits  in,  949,  950,  9608. 
divorce,  sittings  private,  104. 
duties  and  powers  incident  to,  105-111. 
duty  of  in  construing  codes,  4,  15-19. 
English,  proceedings  to  be  in,  180. 
enumeration  of,  28. 
favor  statute  of  limitations,  211  1. 
figures,  use  of,  180. 

has  no  power  to  enjoin  execution  of  decree, 
148-146. 
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COURT  OF  JUBTICB  (Contlnned). 

chanfiTinfiT  place,  where,  118»  114. 
days  on  wtaiota  may  or  may  not  bOb  UI9  tt% 
holidays.   See  tit.   Holidays, 
court  appointed  for,  stands  adjourned,  llS. 
courts  not  open,  except  tor  what  purposes, 

112L 

holdinff  court  on  day  tollowlns,  IIS. 
Impeachments.    See  tit  OoarAs  of  Innpsaefc 
meat. 

as  to  courts  for  trial  of,  99^  SO. 
in  disbarment  prooeedlngs,  S18»  98. 
intendments  in  favor  of  proceediniTs,  4M» 
issues  triable  by,  986,  807. 
Jvdse 

absent,  adjourned,  IIS. 

may  hold  in  another  county,  98^  ItS. 

qualifications  of,  117. 

residence  of,  117. 

substitute,  118. 
Judicial  days,  111. 

Judicial  remedies  defined  and  classified,  tt. 
Jurisdiction  of.  See  tit.  JvrMletloa. 

as  to,  71. 

appellate,  71*  88. 

in  ordinary  cases,  918»  97. 

means  to  carry  into  effect  187. 

original,  71. 
Jury,  to  charcre,  987,  lOOS. 
Justices.     See   tit.   Jnstiecs'  Covrt. 

Justice   of  peace.     See   tit.   Jvstlee  of  the 


law,  question  of,  to  be  decided  by,  886, 
■ttnisterlal  ofllcers  of 
bailift   and   secretaries   of   supreme   court. 
See  '^eeretartes  and  baliure,"  this  title, 
duties    and    powers   of,    where   prescribed, 

158. 
election   of,   108. 
phonogrraphic    reporter.      See    tit.    Phono- 

sraphle  Reporter. 
powers    and    duties    of,    where    prescribed, 

168. 
reporter.    See  tits.  PhoBosmphle  Reporteri 

Svpreaie  Court  Reporter. 
secretaries  and  bailifts  of  supreme  court, 
188. 
appointment   of,    188. 
duties  of,   168. 
tenure  of  office  of,   168. 
moneys   paid   into,    disposition    of,   2608. 
motions  refused  for  informality,  second  ap- 
plication, 128. 
municipal  criminal  court,  88,  88. 
non-Judicial  days.     See   tit.   Holidays. 
as  to,  112. 

appointments  on,  118. 
oaths.     See  tit.  Oatlu  aad  Aflrmatloafl. 

power  to  administer,  106. 
of   general   Jurisdiction,   the   several   of  the 

state, 
of   record, 
officers  of,  powers  and  duties  prescribed  by 

Political  and  Penal  Codes,  168. 
open  always,  70. 
order 

preserving.  106. 

refusal   of,  second   application,   188. 
place  of  holdinsr,  provisions  respecting,  118, 
114. 


police  court,  provided  for  in  Political  Code, 

108. 
po-wem  of 

and  duties  incident  to,  106-198. 

Judicial   officers,   127,   128. 

supreme  court   on   appeal,  42. 

over   Judgment,    864    86. 

to  amend  and  control  process,  106. 

to  eompel 

attendance  of  witnesses,  106. 
obedience  to  Judgments,  orders,  process, 
106. 

to  control  ministerial  officers,  106. 

to  enforce  order,   106. 

to  which  an  action  is  transferred,  488. 
presumption  as  to  Jurisdiction  and  proceed- 
ings, 2888  89. 
pro  tempore  Judges  of,  68. 
probata     See  tit.  Probate  Court. 
proceedings  in  to  be  in   English   language, 

180. 
process   of,   extends   through   the   state,   88. 
publicity  of  proceedings,  104. 
questions    of   laW,    addressed   to,   2606. 
record,  courts  of.  what  are,  28. 
record   of 

as  to,  28. 

intendments  in  favor  of,  4SL 
records  and  papers  transfer  to  new  courts, 

66,    88. 
residence  of  Judge  of,  117. 
respect  due  to  by  attorneys,  172  86-88. 
reporter  of.     See  tit.  Phonographic  Reporter. 

as  to,  168-168. 
rooBM  for 

as  to,  114. 

directing  sheriff  to  provide  suitable,   114. 

sheriff   to  provide  suitable,   expense,   how 
payable,  114. 
rules  of.     See  tit.  Rules  of  Court. 

as  to,  generally,  107-108. 

power  of  court  to  make,  167* 

when  take  effect,   108. 
seals  of.     See  tit.  Seals.  , 

as  to,   116,  lie. 

supervisors  to  provide,   116. 
failure  to  provide,  order  on  sheriff,  116. 

what  courts  shall  have,  116. 
seduction,   sittings   private,   104. 
sessions  of,  70. 
sheriff*s  duties,  168. 
sitting*  of 

public,  when,  104. 

private,   when,   104. 
subpoena  requiring  attendance  on,  disobedi- 
ence, how  punished,  2408. 
subsequent  application  for  orders  refused 

contempt,  when,   128. 

when  prohibited,  128. 
superior.     See  tit.  Superior  Court. 

Judges  of.     See  tit.  Superior  Judges. 

terms  of,  70  5-7. 
supreme  court.     See  tit.  Supreme  Court. 

Justices    of.     See    tit.    Justice   of    Supreme 
Court. 
terms  of  office,  67,  68. 
their    organization.    Jurisdiction    and    terms, 

99  88-168. 
to  determine  questions  of  fact,  when.  2608. 
vacancy,   proceedings   not   affected   by,   190. 
what  are  the  courts  of  Justice.  28. 
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COURT  OP  JUSTICE   (Continued). 

will  not  enjoin  suit  in  another  court,  when, 
823  141-162. 

COURT    REPORTBR.     See    tit.    Phonosmplde 
Reporter, 

COVENANT 

as  to  quantity  of  land,  ai6  58. 
indemnifying  against  loss,  216  57. 
independent  to  pay  purchase  money  without 

date    fixed    for    delivery    of   deed,   effect 

of,    282    47. 
of  seisin,  210  69. 
to  convey.  216  60. 

CRBDIRILITY.    See  tit.  ShrldeBceb 
of  witness.     See  tit  Wltncfls. 

ORBDITOR 

administrator,    when   may   be  appointed  as, 

1887. 
by  garnishment,  may  Intervene,  426  €S,  64. 
cannot  sue  special  administrator,  187fk 
claim  not  included  in  order,  how  disposed  of. 


defrauding,  arrest,  769. 

general,   cannot   intervene,   428   114,   115. 

may  apply  for  order  of  sale  of  estate,  2012b 

may  rtiuire  suits  brought  to  recover  prop- 
erty of  estate,   2069. 

may  except  to  administrator's  account,  2091. 

may  assent  to  deduction  on  contingent  claim, 
2117. 

may  have  execution  Issued  upon  Judgment, 
211& 

not  bound  to  accept  Judgment  by  confes- 
sion,  when,   1688  8. 

one  of  class  may  sue  for  benefit  of  all,  404 
42-44. 

proceedings  of,  on  presentation  of  claim, 
1966-1064. 

to  present  claims  against  estate,  time  when, 
1948. 

when  entitled  to  administer,  1887. 

CREDITOR'S  BILL 

ased  as  a  substitute  for  statutory  proceed- 
ings supplementary  to  execution*  1206  4. 

CREDITS   OF  DEFENDANT 

may  be  attached  or  garnished  in  possession 
of   another,   879   11. 

CRUHB 

conviction  of  as  ground  for  removal  of  at- 
torney, 199. 

CRIMINAL  ACTION.     See  tit  ActloiUi. 

anticipation  of  defense  in,  2442  17. 

appeal  lies  from  conviction  where  court  had 

no  Jurisdiction,  89  62-68. 
changing  place  of  trial  in,  486  70. 
defined.  24. 

depositions    In,    2424   8-10. 
dying   declarations,    admissibility   of,  2268. 
evidence    of    declarations    of    third    person, 

2201  13. 
first   thing   to   be  done   in   regrular  order  of 

proceedings,  2442   19-21. 
guilt  to  be  proved  beyond  reasonable  doubt, 

2600. 
holidays,     court     may     exercise     powers     of 

magistrate  on,  112. 
Intent    unlawful,    presumed    from    unlawful 

act,  2S78. 
Jury,    manner   of   Impaneling,   156. 


Juvenile  court.   100. 

limitation    of    action    on   undertaking    grlTen 

in,    312. 
not   enjoined   In  equity,   816   21. 
order  of  proof  in,  how  regulated,  9449  19-22. 
Penal  Code  provides  for,  26. 
perjury,     number     of    witnesses     necessary. 


presumption  of  innocence, 
probationary   treatment   of  Juvenile   offend- 
*  ers,  100. 

recognisance    in,    action    on.    8eo    tit. 


treason,  number  of  witnesses  necessary. 
2266. 

CRIMINAL   CONVERSATION 

private  sitting  of  court,   104. 

CRIMINAL    LAW.    See    tit    CitaUaal   Aettaa. 
CROPPER'S    INIVREST 

may  be  attached,  when,  879  12-14. 
not  attachable,  when,  882  60. 

CROPS 

abandoned  by  lessee,  not  attachable  irhere 
harvested  by  lessor,  882  68. 

administratrix  entitled  to  as  against  re- 
ceiver, when,  888  84. 

cannot  be  taken  by  receiver  when  rents 
and  profits  not  included  In  morts^sge. 
088   35. 

power  of  receiver  over  when  mortgage  silent, 
988  36. 

grown  by  adverse  possessor,  not  attachable, 
882  69. 

possession  of  by  receiver,  946  106,  106. 

CROSS-COMPLAINT.      See    tits.    CooMterelaftBi 

Sct-oir. 

accounting  In  action  to  quiet  title,  687   2. 
answer  to,  626.  , 

may   be   regarded   as,   when,   627   S-6. 
character  of  pleading,  627  12-18. 
complete    cause    of    action    must    be    stated. 

628   19-22. 
considered  as  surplusage,  when,  688  lit- 11 5. 
construction  of  provision,  as   to,  628  31. 
continuance  for  service  of  process  on  neces- 
sary   parties,    998    19. 
counts  separately  stated  and  numbered.  638 

103. 
damages   for  breach   of  warranty  In   action 

for  price,  627  .11. 
defect  in  complaint  supplied  by,  620  86,  37. 
demurrer  to,  626. 
dismissal  of,  right  to,  629  41. 
estoppel   as,  680  54. 
failure    to    aver    non-payment    of   note,    768 

172,   173. 
filing  after  notice  of  Intention  to  move  for 

dismissal,    969    48. 
for  breach   of  contract  in  action   for  price, 
627    9. 
in  action  to  quiet  title,  627  10. 
generally,  626. 
ia   aetioii 

for   money  paid,  681   76. 

for  unliquidated  damages,  684  119. 

of  divorce,   629   42-46. 

of  tort,  688  116,   117. 

on  contracts,  628  32,  88. 

on    mechanics*    Hen,    681    74. 

to   quiet   title,   632  98.   99. 
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CROSS-CXDMPLAINT    (Continued). 

in   connection  with   plaintiff's  ^ause  of  ac- 
tion necessary,  08  28-80. 

In  ejectment,  4199  47-63. 

In  Injunction,  681  69. 

in  interventlonp  m  70-72. 

in  mortsase  foreolosure,  680  66-66. 

,in  partition,  689  97. 

In   replevin,   688   102. 

Inconsistent  with  answer,  688  67. 

independent  contracts,  680  68. 

Issues   upon,  9896  S. 

jurladictlonal    amount,   681   78. 

may   be   set   up,   when,   696. 
as  to,  srenerally,  see  analysis  of  119  pars., 
696. 

necessary  parties  to  bring:  in,  446. 

new    parties    may    be    brousrbt    in    by,    681 
77-86. 

nonsuit    of    plaintiff    does    not   dismiss,    689 
86,  87. 

object  of  statutory  provision,  689  88. 

objections    to,    waiver    of,    689    89. 

of  trespass  in  action  for  personal  property, 
684  118. 

order  ffrantingr  leave  to  file,  appeal,  1400  9. 

parties  against  whom  may  be  filed.  689 
92-96. 

plaintiff  and  defendant  to  make  appeal,  1411 
17. 

practice  in,  689  90,  91. 

service   of,   696. 

should  be  made,  688  104-109. 

setting  up  damages  in  attachment,  697  7,  8. 

summons  need  not  be  issued,  688  110-112. 

surplusage,  considered  as,  when,  688  113-116. 

waiver  of  defects  In,  787  89. 

when  proper,  696. 

CROSS-DBMAND9 

assignment  does  not  bar,  610. 
compensate   one  another,  610. 
death  of  party  does  not  affect,  610. 
failure  to  set  up  fatal,  581,  618. 
generally,   600,  696. 
omission  to  set  up,  fatal,  618. 
when  deemed  compensated,  610. 

CR0SS-EXAllIT!VA'l*I09r.     See   tit.  Witness. 

accuracy  of  witness  may  be  tested  by,  9486 
33. 

animus  of  witness  may  be  shown  by,  94M 
34. 

answers  must  be  responsive,  9488  2. 

objection    to    unresponsive,    waived    how, 
9458  3. 

argumentative    questions,   9458   4. 

as    to,    9447,   9459. 

generally,    see   analysis   of   16   pars.,   9445, 
192  pars.,  9459. 

basis  of  motion  to  strike  out  direct  evi- 
dence, 2468  6. 

bias  of  witness  may  be  shown  by,  9466 
36-42. 

collateral  matters  cannot  be  Inquired  into, 
9458  6-12. 

competency  of  witness  test  on,  9454  13-22. 

confidential  communications.  See  tits.  At- 
torneys) Attorney  and  Client  i  Clergy- 
men and  Priests  I  Confldentfal  Contmunl- 
catlonsi  PhyslcUin  and  Snrgeon. 

contradictory  statements  may  be  shown  by, 
9467  43-64. 


credtbtlfty 

of  witness  may  be  tested  by,  2458  26-82. 
scope   of   examination   on   as   to,   9461   89- 
91. 
curtailing  on  immaterial  matters,  9446  6. 
definition  of,  9447. 
discretion  of  court  as  to,  9448  2-7,  9469  98-109. 

abuse   of   discretion,   9448   6,    7. 
error   in   excluding   questions    on,    cured   by 

subsequent  testimony,  9668  110-118. 
hypothetical    questions    on    to    expert    wit- 
nesses, 9468  114-117. 
hostility  of  witness  may  be  shown  by,  9468 

66-61. 
immorality,  particular  acts  of,  may  be  shown 

by,  9450  62. 
independent  transactions  cannot  be  inquired 

into  on,  9460  84. 
interest   of   party   may   be   shown   by,   2450 

63-67. 
knowledge  of  witness  may  be  testified,  2460 

68-72. 
laying  foundation 

by  to  contradict  witness,  9468  61. 
for  impeaching  witness  by,  9468  118,  119. 
leading  question,  9447. 
malice   of  witness   may  be   shown   by,   9460 

73. 
memory  of  witness  may  be  tested  by,  9460 

74-76. 
name    of   witness   assumed   may   be   shown 

by.  9460  77. 
objection  to  question  on  must  be  raioed  at 

trial,  9464  121-123. 
of  affiant  not  permitted,  9417  10. 
of   Impeaching   witness,   2481   41. 
of  party  testifying  In  his  own  behalf  cannot 

eixtend    to    confidential    commiinications 

to  attorney.  2811  26. 
prejudice  of  witness  may  be  shown  by,  2460 

78. 
privilege  of  witness  on,  9464  124,   126. 
questions  assuming  facts  Improper,  9464  126, 

127. 
relation  of  witness  to  party  may  be  shown 

by.  9460  79-84. 
retaining  counsel  in  cause  when  witness  not 

party  may  be  shown  by,  9461  86-88. 
reversal   for  error  in  ruling  In  relation  to, 

9464  128-138. 
right  of,  2465  139-142. 
scope  of  examination  by  as  to  credibility  of 

witness.   2461   89-91. 
truthfulness   of  witness   may  be  tested   by, 

2461  92-96. 
value  of  witness  may  be  tested  by,  9469  96. 
what  is,  2462. 

CROSS-MOTION.    See  tit  Motloa. 

to  retain  place  of  trial,  486  71-78. 

CUMULATirBS  ESVIDBNCB.     See  tit.  Elvldenee. 
definition    of,    2965. 

CURRENCY 

recovering  specific,  1116. 

CUSTODIA  LBGIS 

in    action    for    claim   and    delivery,    780   66i 

68. 

CUSTODIAN 

of  public  writing  to  give  copies.  2815. 
of  will,  must  produce  it,  1808,  1806. 
to   give   copies.  2815. 
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CUSTODY 

abstract  of  title  in  partition  ot, 
custodian  of  writing  to  ffive  copies,  asift. 
will,   custodian   of,   must  produce,   1808-1808. 

dTSTOM.     See    tits.    Judicial    Notlcei   Usatfe. 

judicial  notice  of,  presumed,  no  evidence  to 

contrary,  SS07  144. 
local,    gfovems    actions    concerning    mining 

claims,   1278. 
mininer,  eftect  of,  1978. 
vsase 

evidence  of, 
of  trade,  etc., 
written  contract  cannot  be  varied  by  parol 

proof  of,  8807  98. 

DAMAGES.     See  tit.  Claim  and  DdlTery. 
aetlon  to  recover 

consequential    for    refusal    to    pay   check, 

limitation,   808   66. 
for  overflow  of  land,  limitation,  808  66. 
amoant 
of  depreciation  in  claim  and  delivery,  TOO 

84-87. 
stating  in  complaint.  540. 
appeal    for   delay,    1478,   ISOl* 
applicant  succeeding  in  mandamus   entitled 

to,  1008. 
attorney's  fees  for  procuring  discharge,  part 

of,    776,     2. 
complaint,  must  be  stated  in.  MS. 
contempt,  liability  of  party  falling  to  appear 

at   hearing   for,   1741. 
death 

failure  to  give  notice  of  to  public  admin- 
{  trator,    8187. 

'  of  human  being,  for,  880. 

default,  on  judgment  by,  080. 
j       detainer,  treble  in,  1840,  1008. 
,       different  elements  of  arising  from  nuisance, 
1840   16. 
doable 

in  fraudulent  sale  by  executor,  8088. 
respecting  estates  of  decedents,  1004,  8088. 
eminent   domain,   in.     See   tit.   Hbntaeat  Do- 


as   to,   1708-1788. 

assessment   of.   1708. 
estate  of  deeedent 

embezzlement,  1004. 
executor,   etc.,   fraud,  8080. 
misconduct,  8085. 
excessive,  as  ground  for  new  trial,  1078. 
execution,  purchaser  under,  may  sue  tenant 

for,    127S. 
exemplary,    unmarried   female   may  recover, 

for  seduction,  870. 
for  death,  right  in  administrator,   1880  18. 
for  deceit  in  sale,  counterclaim  of  in  action 

for  price,  018  7. 
for   wrongful   securing   arrest,   770,   3. 
forcible 
detainer,  forcible  entry,  etc.,  1846,  1666. 
entry,  treble  damages  in,  1846,  1666. 
improvements,    setting   off   value   of.    1867. 
in  action  on  bond  in  replevin,  806  5-7. 
In  addition  to  abatement  of  nuisance  allowed 

when.    1840    11.    12. 
in  claim  and  delivery  on  dismissal  by  plain- 
tiff   before    trial,    804    17. 
detention  of  property  subsequent  to  judg- 
ment.   804    18-20. 


incidental  in  action  of  replevin,  1190  45-51 
injunction    respecting    waters,    vacated    or 

modified,  when,  847. 
injury  to  property,  after  oalo  of  oxecutlon. 

1878. 
joinder  of  claims  for,  000. 
jury,  when  to  be  aaseased  by,  on  foilnro  to 

answer,  081. 
libel,  068. 

mandamus  proceedings  in,  1001, 
mandate,  on  writ  of,  1008. 
mental   anguish   as,   777   4,   6. 
misconduct  in  probate  sale,  808B;  9086^ 
must  be  claimed  in  complaint,  545. 
neglect,  damages  for  death  caused  by,  limi- 
tation of,  880,  880. 
nuisance,  for,  1887. 
on  condemnation.     See  tit.  Hbntacat  DohmIb. 

under    eminent    domain,    only    for    special 
injury  sustained.  1746  6. 
payment  of  condition   precedent  to  acquisi- 
tion of  right  to  water,  880  828. 
plaintiffs  right  to  waiver  of  claim  for,  756  71 
realty,    for    injury    to,    after   execution   sale 

and  before  delivery,  1278. 
recovery   of   for  injury   to  possession  after 

sale   and   before  delivery,   1878; 
replevin,  in,  for  detention,  1116. 
revocation  of  submission,  damages  for,  1801* 
seduction,    for,    876. 
slander,  for,  668. 
subpoena,   for  disobeying,  8418. 
treble 

for  detainer,  lOoo. 

for  forcible  entry,  1846, 

for   trespass,    1845. 

for  waste,  1848. 
unlawful   detainer,   1846, 
unlawful  entry.  1846,  1666. 
usurpation  of  office,  1844. 
waste,  for,  U4S. 
will,   failure   of  custodian  of  to  produce  it 

liability  for,  1808. 
nrronsfnl 

arrest   of  witness,  8554. 

death,  for,  880. 

DAMS.     See  tits.  Irrigattonf  Waters. 

Impound  of  defendant  being  Insufficient,  In- 
junction, 850  22. 

DATS 

of  judgment.     See  tit.  Jvdgmcnt. 

what   is.   1118  7. 
presanptlon 

as  to,  8878, 

that  writing  is  truly  dated,   887a 

DAY 

fractions  of,  considered  when,   18  9,  11,  11 
of  payment,  attorney  may  not  grant,  180  311 

DAYS 

holidays.     See  tit.  Holidays. 
judicial,  what  are,  111-118. 

DESATH 

abatement,  410. 

action   by   representative   for,   by   wrongfal 
act,  880. 
action    purely    statutory,    881    7-9. 
administrator  of  estate   of  decedent  may 

bring  action,  881  10,  11. 
as  to,  generally,  see  analysis  of  67  pars., 

880. 
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DEATH   (Continaed). 

action  by   representative,   etc. 
community   relation,  889  14. 
complaint  must  show  what,  889  12. 
damages    recovered   are    assets   of   estate. 

889    18. 
elements  of  damages  recoverable,  888  26- 

67. 
evidence  must  show  what,  889  15-18. 
for   damages   for,    right   in   administrator, 

1896  18. 
Joinder  of  parties,  889  19-21. 
surviving  widow  Is   heir^  888  23-26. 
adverse  possession,   effect  of  death   on,  988. 
after  answer  and  before  trial,  effect  of,  414 

30,    416    64. 
after  verdict  and  decision  and  before  judg- 

menlT,   414   81-46. 
attorney,  of,  proceedings  on,  189. 
authority   of   attorney  to   receive   after,   181 

64-66,  186  168-178. 
ball  exonerated  ^y  death  of  defendant,  788. 
causing  by  wrongful  act,  action  for,  limita- 
tion, 819  168,  159. 
^tld 

death  of  pending  administration,  proceed- 
ings on,  9186. 
parents  may  maintain  action  for.  879. 
circumstances    to   shorten   time,    unspecified, 

9896  122-124. 
claims  on  estate  of  deceased,  1848. 
court    commissioner,    appointment    of    elisor 

to  execute  deed,  1918. 
cross-demand  not  barred  by,  618. 
damages  for,  880. 

declarations  of  decedent,  relating  to,  9988. 
decree   of   divorce    cannot   be   entered   nunc 

pro  tunc,  1128  6. 
deposition  may  be  read  in  case  of  death  of 

witness,  9431. 
destroys  lien  of  attachment,  9119  7,  12. 
elEeet  ivn 

counterclaim,    (819   28. 

presentation    of    claim.      See    tit    CBalma 
agalBut  Bstate. 
elisor,  appointment  to  execute  deed  on  death 

of  commissioner,  1918. 
execution    after,    of    debtor,    1187    8. 
executor,   proceedings  on  death   of,   1881. 
heirs    may   sue    for,   888. 

infant,  who  may  sue  for  and  who  liable,  878. 
judgment  entered  after,  of  defendant,  1080  17. 
knowledge  of,  delay  in  administration,  1880 

18. 
Itoiltatloii 

effect  on,  968^ 
of  action  for, 
negligence   causing,   parents   or   representa- 
tives may  sue  for,  870,  880. 
not  presumed  until  after  seven   years,  9886 

126-129. 
not   to   be   presumed   after  five   years   only, 

9886  125. 
of  absconded  felon  not  presumed  from  six- 
teen  months,  9886  128. 
of  attorney,  effect  of,  188. 
of  child 

action   by   father   for,   878. 
action  by  mother,  when,  870  16. 
of  client,  terminates   authority  of  attorney, 
181  64-66. 


of  commissioner  appointed  to  sell  on  mort- 
gage foreclosure,  appointment  of  elisor, 
1914. 
of   contestant   of   elections   pending  appeal, 

effect,    1690   4. 
of  defeadaat 

dissolves  attachment,  418  18-20. 

in   attachment   releases   same,   868  159. 

pending    mortgage    foreclosure    does    not 

abate  action,  416  70-73. 
sale  enjoined  where  levy  made  after,  1866  12. 
of  employer,  priority  of  wages,  1791. 
of  former  receiver  not  ground  for  appoint- 
ment of  new  receiver,  098 '20. 
of  Judgment  debtor,   does  not  destroy  lien, 

1188   18-20. 
of  member  of  firm  of  attorneys,  181  72-74. 
of  party 

after  verdict  and  before  Judgment,  effect, 

1198. 
la  partition 

proceedings  on,   1988. 
service  of  notice  of  appeal  upon  attorney 
of,    1800. 
pending  partition,  heirs  must  be  brought 

in.  416  74. 
to  whom  conveyance  or  transfer  is  to  be 
made,  effect,  9064. 
of    plaintiff    before    expiration    of   time    for 

appeal,  effect,   1416  80. 
of    respondent    after    submission    of    appeal, 

effect,   1470  14,   15. 
of  wife  defeats  action  by  husband  and  wife 

to   recover  homestead,  416  60-62. 
partition  not  affected  by,  1808. 
party,  of,  effect,  on  action,  410. 
pending  appeal,  411  6-8. 

abatement   of  proceedings   by,   1081   3. 
after  argument  and  submission,  44  20.  21. 
before  argument  and  submission,  44  22. 
property    of   widow,    1028    17. 
possession,   right  of,   not  affected  by,  960. 
presumed,   from   person   not  being  heard   of 

for  seven  years,  9878. 
presnmptton  of 

arises  from  absence  for  seven  years,  9886 
121. 

overcome  by  evidence,  9886  127. 
proper  practice  on  suggestion  of,  1120  9. 
public  administrator  to  be  notified  of,  9187. 
representative  may  sue  for,  880. 
set-off,  not  affected  by,  610. 
suggestion   of  In   record,  44  19,  40  108. 
survivorship,  presumption  as  to,  9878. 
verdict,  death  after,   1198. 
wages  a  preferred  claim  In  case  of,  1721. 
who  may  be  sued  for,  870,  880. 
wrongful  act,  action  to  recover  for,  variance^ 
681  20. 
DBBT,     DEFAULT,     OR     MISCARRIAGES     OF 
ANOTHER 
promise   to  answer  for  must  be  in  writing, 
9408. 
DEBTOR 
arrest.     See  tits.  Arreotf  Ball. 
attachment.     See  tit.  Attachmentfl. 
.    execution.     See  tit  Bxeentloiui. 
Judgment,     proceedings     supplementary     to 

execution.   1204-1919. 
supplementary  proceedings.     See  tit.  Supple* 
mentary  Prooeedlngs. 
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DBBTS*     See    titi.    Attachments;    EIxcevtIoiMi 
Estate*  of  Decedent  I  Sapplementary  Pro- 


attachment  ot  885,  899,  1168. 

compromise  of,  ffood  without  seal, 

contribution  among:  debtors,  1109. 

due    to    defendant    may    be    attached*    879 
15. 

estate  of  decedent,  payment  of,  2111-2121. 

evidence  of.  no  provision  for  attachment  of, 
884  83. 

•zecvtion 
levy  on  under,  899,  115& 
seizure  on,  11S8* 

not  due  not  attachable,  888  67-72. 

of   decedent,   liability   of  property  for,   1896 
10. 

of    defendant    properly    paid    by    receiver, 
when,  988  37. 

of  purchaser  of  mortffagred  lands  not  attach- 
able, when,  888  78. 

of  vendee  to  vendor  subject  to  irarnlshment 
after  maturity,  879  16. 

part  or  parcel  of  note  assignable,  861  60. 

payment  to  sheriff  on  attachment  or  execu- 
tion, 899,  1297. 

receiver  may  collect,  9SSL 

secured  by  mortgage  may  be  garnished,  879 
17. 

special    legacies    exempt    from    liability    to 
pay,  when,  2928  6. 

ward's,  how  paid,  2217. 

DSSClfiASBD.     See  tit.  Body  of  Deceased. 

DBCBIA.SKD    FBRSOIV 

act  or  declaration  of,  verbal  or  written,  may 

be  shown,  2288. 
declaration  of,  as  to  boundaries,  2666  57. 
sale  and  conveyance  of  property  of.     See  tit. 

Sales   and   Conveyances   of   Property   of 


testimony  of,  admissible,  when,  2292  18. 
reporters'    notes    of    testimony    given    on 
former  trial,  2292  15,  20. 
DSICIDDBNT'S     BSTATB.     See     tit     Bstate    of 
Decedent. 
i>resentation    of    claims    against.      See    tit. 
Claims  affalnst  SSstate. 
as  to,  381  10-13,  SS2  3-6. 
unclaimed,  how  disposed  of,  ai91« 

DECBIT 

of  court,  a  contempt,  1724* 

DBCISION 

appeal,  review  of,  on,  1469. 

by    chance,    what    is    not   in    award   Of   ar- 
bitrators, 1799  6. 

customary    rule    where    court    announces    is 
to  enter  brief  minute  of  order,  1922  5. 

deemed  excepted  to,  1061. 

demurrer,  on,  notice  of,  766. 

exceptions   to,   1048-1066. 
';  when   to   be  taken,  1048. 

facts     and     conclusions     separately     stated, 
1028. 
j       filing   of  to   be  made  within   what  time,  44 
23. 

is    finding   of   fact   and   conclusions   of   law, 
1027   22-26. 

meaning  of,  1548. 

must  be   filed  within   thirty  days,   1021. 

must  be  in  writing,  1021. 


new  trial,  motion  for,  1978. 
"not  the  law,"  44  24. 
of  sapreme   court 

and  departments  to  be  in  writing.  8S. 

paramount,  44  26. 
on  motion 

for  new  trial,  llOl, 

to  modify  award,  right  of  appeal,  1891. 
sufficient  notice  of,  1629  6. 
supreme   court 

modifying,  42. 

paramount,  42, 
to  be  in  wriUng.  44  24,  1021. 
when  subject  io  review  on  appeal, 
written,   to  be,  44  24,  1021. 
wrong  reason  given  for,  44  27. 

DBCISION  or  BBFBHBB.     See  tit.  WlmU 

findings  of  fact  and  law  must  be  separately 
stated,  1088. 
DBCI^ARATION,     AD1U8SION,     ete.     See     tit 
ESrldence. 
admlsslbUlty  ' 

of  to  show,  2270  12. 
time  of  making.  2278  26. 
after  act  has  been  fully  consummated, 

28-26. 
as  to  condition  by  deceased,  2271  6. 
as  to  disputed  boundary,  2269  7. 
as  to  grantee's  title,  2270  IS.  14. 
as    to    intention    to    change    residence, 

17. 
aS    to    separate    and    community    property, 

2269  4. 

by  agent  as  servant,  2271  2. 

by  conspirator,  communication  with  another 

conspirator,  2271  6. 
by  party  while  engaged  in  performance  of 

act,  2270  15. 
by  purchcuier  at  time  of  purchase.  2279  15. 
by    vendor    charged    with    sale    to    defraud 

creditors,  2272  18. 
dying,   2288. 

evidence,    2268-2274,  2268. 
hearsay.     See  tit.   Hearsay  Bvldence. 
in    criminal    trials,     of    third    person,     2291 

IS. 
in  favor  of  maker,  2269  6,  2292  17. 
must    affect    property    conveyed,    2279    17. 
must    be    in    presence    of   defendant,    w^hen, 

2270  16. 
**oath"   includes,  17. 

of  decedent   in   contest  of  will,   2271   7. 

of  homestead.     See   tit   Homestead. 

of    husband    as    to    community    or    separate 

property,  2271  4. 
of  intention   with   which   act   is   done,    2272 

11,   12. 
of  servant   guilty   of  negligence,  2272   20. 
one's  own  favor  not  admissible,  in,  2289  5, 

2292  17. 
res  gestae.     See  tit  Res  Gest». 
subsequent  to  deed,  effect  of,  2271  24,  25. 
time  of  making,  2270  22,   23,  2272  21.   22. 
while  engaged  in  making  assault,  2271  S. 
DECLARATIOIV   OP   UTTBlfTIOir 
attorney,  alien,  164. 
sole  trader,  2266. 
DBCRBE.     See  tU.  Order  and  Decreob 
amending,    1668   8. 
and  discharge  of  executor  or  administrator. 

See   tit.  Kxecntor  and  Administrator. 
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DKCREB   (Continued). 

final  settlingr  account,  form  of,  1881  11. 

in  mortGrasre  foreclosure,  amendment  of,  tSOB 
10. 

In  proceedlnffB  agralnst  estate.  See  tit 
dalnui    asaliurt    ESstate. 

minute  entry  directing  that  it  be  drawn,  lOM 
59. 

of  distribution  Is  conclusive  of  validity  of 
provisions  of  will,  2822  16,   17. 

refusing*  to  set  aside  homestead  is  not  judg- 
ment, 988  9. 

what  to  be  recorded,  21TII* 

DEDICATION  TO  PUBLIC  USB 

declaration  regarding,  22<I8  6. 

presumption  of  dedication  of  burial- ground. 


DBED.     See  tits.  CoaiTcyaaecf  Deed  of  Trastf 
RefQnnatlim  of  Deed* 
alMM>lnte 

action  to  redeem  from  as  mortgage,  limita- 
tion, 818  14. 
aetlon  to 

annul,  costs  in,  1540  2. 
•et  aside  on  ground  of 

fraud,   limitation,  208  110-112. 
undue  influence,  limitation,  820  6S. 
"agreement"  includes,  2278. 
and  map 

of  adjoining  tract,  2067  62-65. 
together  must  contain  certain  description, 
2504  844. 
apparently  altered   in   material   respect,  in- 
admissible, 2407  2. 
clause   as   to   consideration   in,   may  be   ex- 
tended, 2898  152. 
I        conveyance  of  estate  of  decedent,  227C 

delivered,  presumed  held  by  parties  named, 
«  2805   115. 

delivery  of  proved  by  copy  of  record,  2848 

10,   11. 
descriptions    of   land,    rules    for   construing, 


execution  of,  defined, 

from  defendant  offered  by  plaintiff  admissi- 
ble,  2848   9. 

good,    though    no    consideration    expressed,  , 
2808   156. 

intended  as  mortgage.     See  tit.  Mortcage. 
gives  no  title  and  no  right  against  pur- 
chasers  with   notice,    1288   46. 

invalid,  sufficient  to  give  color  of  title,  264 
20-25. 

limitation  in  time  of,  2285  6. 

mortgage  not  deemed,  1260. 

mutual  mistake  of  parties,  action  to  correct 
for,  limitation,  208  111. 

of  city  and  county,  need  not  recite  proceed- 
ings, 2380  59. 

of  officer  making  sale  takes  effect  by  rela- 
tion, 1185  18. 

presumed 

in  law  absolute  conveyance,  2851  8. 
placed    in    escrow    as    per    contract,    2808 
99. 
recording  of,   admissible  in  evidence,  when, 

2278  8. 
sheriff's,  to  escheated  estate.  1701. 
unrecorded,     unnecessary    recital     not    pre- 
sumed  in,  2886  19. 


DEED  OF  TRUST 

action  to  annul  fraudulent  cancelation,  lim- 
itation, 206  118-116. 

enforced  cause  of  action  of  trust  under, 
1072  26. 

money  secured  by,  1070  7. 

DE   FACTO    OFFICERS 

acts   of,  88  6,   6. 

DEFAULT.     See  tlts.  Defanit  Jvdgmcaty  Non- 
■nit. 

action  is  still  pending  after,   1558  10. 
admits  truth  of  matters  pleaded;  968  21. 
against  non-resident,  960. 
amended  complaint,  answering,  579. 
authority  of 
clerk,   1566  80. 

to   enter   judgment   on,    962   18-20. 
to  estimate  attorney's  fees  on,  988  28. 
court,  to  grrant  relief  from,  984  85. 
cannot  be  entered  upon  affidavit  in  supple- 
mentary  proceedings,    1208   11. 
cannot  exceed  amount  demanded,  957. 
confession  of  no  interest  in  partition,  1804  4. 
consideration  of  void  order  on  opening,  1566 

29. 
entry  of 

formerly  not  necessary,  084  88. 
judgment    by    for    amount    in    excess    of 
prayer,  088  24. 
examination  of  plaintiff  or  agent,  080. 
for   failure    to    answer    amended    complaint, 

570,  080,  1884. 
in  forcible  entry  and  detainer,  1658. 
in  foreclosure  proceedinfirs,  082  4. 
In  Jnstlces'  court 
occurs  when,  1878  5. 

relief  from,  for  mistake,  surprise,  neglect, 
1877. 
in  what  causes  judgnment  may  be  had  upon, 
080. 
as  to,  generally,  see  analysis  of  45  pars., 
061. 
includes  costs,  080. 
is  waiver  of  findings,  082  12. 
judgment  by,  080. 

after    refusal    of    leave    to    answer,    1416 

83,  84. 
as  to  defaulting  defendant.     See   tit.   De- 
fanlt  Judgment. 
generally,  062  8. 
cannot  exceed  amount  demanded,  057. 
clerk   in  where   liability  of  defendants   is 

joint,  083  26-80. 
entered  by  clerk  on,  appealable,  1482  25. 
for  damages  on  trespass  erroneous,  when, 

084    87. 
in  Justices'  court,  is  appealable,  1404  7. 
on  for  excess,  void,  088  24,  084  89. 
reUef 

cannot   exceed   that   demanded   by   com- . 

plaint,  057. 
from  in  justices'  court,  1877. 
setting  aside,  686. 
judgment-roll  in  case  of,  1120. 
jurisdiction  to  enter  judgment  by  acquired, 

when,   084   86. 
justices'  court,  1877,  1884. 
mandamus  not  granted  by,  1500. 
motion  to  set  aside,  082  9,  10. 
non-resident,   default  Judgment  against,  081. 
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DEFAULT  CContlnued). 
notice 

of  overruling  demurrer,  861  11. 
that  plaintiff  will  take  judgment  by,  884 
40. 
of  sheriff  in  levying  writ  of  ezeoutlon,  1176 

8. 
omission  of  afDdavit  for  publication  of  sum- 
mons, 884  44,  46. 
order  of,  not  appealable,  1483  26. 
denying  ntotlon 

for   judgment   by,    not   appealable,    1489 

27. 
to    set    aside    judgment    by,    appealable, 
1482  28-80. 
setting  aside,  appeal,  14411  10. 
procedure  where  service  by  publication,  881. 
promise  to  answer  for  of  another  must  be 

in  writing,  2408; 
quiet  title,  costs,  where  defendant  does  not 

answer,  1412. 
quieting  title  against  unknown  owners,  de- 
fault not  entered,  14S8. 
reUef 

from  judgment  by,  686. 
granted  by  court  for,  when,  884  85-48. 
setting  aside  to  permit  plea  of  InsoWenoy, 

708   260. 
summons  with  proof  of  senrice  not  required 
to    be    filed    as    necessary    prerequisite, 
884   41. 
vacating.  785  681-704. 
vacation  of  judgment  by,  884  84. 
validity  of  judgment  by,  884  42. 
variance  between  summons  and  judgment  in, 

884   43. 
void   if  af&davit  of  service  insulDoient,  888 

60. 
what  relief  awarded  plaintiff,  897* 
when  entered,  880. 
when  summons  by  publication,  880. 

DBFAUIjT  judgment.     See  tit.  Detealt. 

against   one   cited   for  embezslement  of  es- 
*  tate,  1806  2. 

application  to  act  aside 

proposed   answer  should  be  exhibited  on, 

748  748. 
questions   considered   on   appeal,   740   749-  • 
766. 
cannot  be  compelled  by  mandamus,  787  708. 
clerk    of   court    has    no   authority   to   enter. 

whei:.   72T  706-707. 
defendant  should  have  opportunity  to  defend 

on   merits,  787   710. 
In  action  for  usurpation  of  office,  1843  14,  15. 
in   excess   of  amount  specified  in  summons, 

764  193. 
in  suit  against  administrator  may  be  taken, 

when,   1082  12. 
no   proof  in   record   of  service  of  summons, 

effect,  761  145. 
notice  of  motion   to  set  aside.     See  tit.  No- 
tice. 
order  setting  aside,  740  747. 
proposed    answer    should    be    exhibited    to 

court  on  application  to  set  aside,  740  748. 
rightly  entered,  when,  787  711,  712. 
should   be  set   aside,  when,   7S7   713-728. 
should  not  be  set  aside,  when,  788  729-787. 
vacated  on  appeal  where  against  an  estate, 

1878   8. 


vacating,  737  705-766. 
validity    of,    788   738-745. 

DESFECTIVE 

.complaint.     See  tit.  Complaint. 
designation    by    different    cauae    of    action, 

768    109. 
finding    in    action    for    wrongful    levy.    7BB 

110. 
titles,    objection    on    ground    of    in    probate 

sale.   2017   6. 

DBFKCTS,  BTC. 

and    errors   disregarded,   unleoo   •nbotaatial, 

44  85. 
disregarded,  44  28. 
to  be,  when,  748. 
in  account,  further  account  may  be  ordered. 


in  pleadings,  when  disregarded,  74% 
of  parties,  ground  for  demurrer,  667« 
parties  of,  demurrer  for,  607. 
Dl&FBNDANT.    See  tit.  Parties  to  Action,  Par- 
ties Defendant. 
debts  assented  to  properly  paid  by  receiver. 

888  37. 
default  of  one,  effect  of,  634  8. 
definition  of,  216i. 
discharge 

from  arrest  by  attorney,  186  87. 
of  receiver 

defendant  may  move  for,  888  88. 
not  ipso  facto  from  end  of  suit,  8S8  39. 
not  from  dismissal  of  bill,  888  40. 
not   till   after   accounting   to   court,  8S8 
41,  42. 
does  not  appear  and  demur  until  what  time, 

882  5. 
failure    to    prove    joint    liability,    effect   of. 

624    4. 
in  action  to  determine  conflicting  claimi  to 
real  estate,  886. 
as  to,  generally,  see  analysis  of  16  pars.. 


lolnder 

misjoinder  and  nonjoinder,  386  100. 
of  several  defendants,  386. 

judgment  against  defendants  served,  686  6- 
12. 

landlord,  making  a,  880. 

may  move  to  discharge  receiver,  838  38. 

necessary  and  proper,  386  110. 

parties,  who  to  be  defendants.  364,  408. 

person    not    served    not    a    proper    party  in 
action    on   judgment.   626   13. 

pleadings   of.  644. 

provision  supersedes  common-law  remedy  of 
.  outlawry,  626  21,  22. 

provision  that  judgment  bind  joint  property 
Inapplicable  to  foreclosure,  626  14. 

right   to   move    for  judgment    on   pleadings. 
878   11. 

separate  judgment  against  one  or  more,  OB 
15,  16. 

service  on  all  essential  to  valid  several  judg- 
ment, 626  17-19, 

several,  only  part  of  whom  are  served,  pro- 
ceedings, 623. 
as   to,   generally,  see  analsrsls  of  28  para. 


single   Judgment   against   defendant  appear- 
ing.  626   20. 
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DEPENDANT  (Continued), 
summons  where  defendants  reside  In  differ- 
ent counties,  497. 
tort  committed  by  several  persons,  S97  189- 

142. 
verdict  regular  only  asralnst  defendants  ap- 
pearing: and  answering,  S26  23. 
who  may  be  joined  as,  800. 
as  to,  generally,  see  analysis  of  168  pars., 
8»0. 

DfiFBNSHS.     See  tit.  Amawer. 
affirmative  should  not  be  proven  until  plain- 
tiff rests  on,  2441  3. 
anticipating  in  complaint,  882  46-47. 
asslsrnment  not  to  prejudice,  847. 
election  of  not  compelled,  024  16-18. 
generally,  886-026, 

in  action  of  claim  and  delivery,  708  148-174. 
libel,  663. 

must  be  separately  stated,  628i 
of  statute  of  llmitatloiui 

waiver  of,  228  19,   20. 
order  of,  on  trial,  007. 

particular  actions.     See  the  yartfeiilar  title. 
several  may  be  stated  in  answer,  628« 
written  instrument,  founded  on,  642. 

DESFICIENCT     JITDGMENT.        See      tit.     Fore- 
dosare  of  Mortgage. 

action  on,  bar,  when,  278  22-27. 
as  to.  generally.  164,  1226  101-108. 
foreclosure  of  mortgage  on  decedent's  estate. 


in   mortgage   foreclosure.     See   tit.   Foreclo- 
•nre  of  Mortvase* 

judgrment  for  costs.     See  tit.   Costs. 

not  valid  where  service  by  publication,  1222 

62. 
provision  for  in  mortgage  foreclosure,  1222  56. 
undertaking  to  stay,  1488. 

DEFINITIONS.     See  tit.  Words  and  Phrases. 

accept  (in  mechanics'  Hen  act),  1700  16. 
account  stated,  821  4. 
action.   22,  1688  11. 
affidavit,  871  36,  2414. 
affinity,   17. 
appellant,  1400. 
assignor,  2806  20. 

block  (in  description  of  land),  2864  36. 
carriage,  1171  40. 
cart,   1171  40. 
cause  of  action,  1888  11. 
certiorari,  1874. 
chance.  1077  80. 
civil  action,  26. 
claim,  2024  4,  2088  6,  2806  24. 
complaint,  1878. 
conclusive  evidence,  2264. 
constitution,  2816. 
corroborative  evidence,  2266. 
court,  1816  8. 

cross-examination  of  witness,  2447. 
cumulative  evidence,  2266. 
damaged  (in  eminent  domain),  1747  20. 
i       day,   18  9-12. 

debt   (in  garnishment),  1200  19. 
decision  of  court  (or  referee),  1848. 
defendant.  210,  1678. 
demand.  2806  24. 

in  Mechanics'  Lien  Act,  1700  27. 
in  probate  proceedings,  1061  11-16. 


depose,  17. 
deposition,  2418. 
discretion,  1618  86,  36. 
direct  evidence,  2268. 

direct  examination  of  witness,  2447. 

due  (in  claim  against  estate),  1067  9. 

eminent  domain,  1746. 

evidence,  2260. 

exception,   1048. 

execution  of  instrument,  2886. 

family,  1028  17,  18. 

in  probate  proceedingrs,  1018  63. 
forcible  detainer,  1648. 
forcible  entry,  1640. 
forthwith,  821  9. 
general  verdict,  1000. 
grand  jury.  180. 
horse,   1171  40. 
Incapable,  2216. 
incompetent,   2216. 
Indirect  evidence,  2268. 
indispensable   evidence,  2264. 
inference,  2860. 
injunction,  808. 
injury  to  person,  28. 
injury    to   property,   26. 
Instrument  in  writing,  1004  8. 
issue,  086. 
judgment,  081. 

in  special  proceedings,  1878. 
judicial    record,   2216. 
judicial  remedies,  22. 
Jury.  180. 

of  inquest,  140. 
laborers.   1171  40. 
law,   2816. 

of  evidence,  2260. 
leading:  question,  2447. 
liability,    808    38-40. 
liens,  1672. 

mandamus,   1687.  ' 

manipulation  (of  girl  in  seduction),  877  12. 
material  allegations,  668. 
mentally  incompetent,  2216. 
mining  claim,  1681  73. 
month,  13  14-16,  17. 
motion,  1610,  1878. 
municipal  fine,  41  81,  82. 
new  trial,  1070. 
nuisance,  1237. 
obligation,  28. 
occupant,  801  47.  1648. 

occupying  (In  Mechanics'  Lien  Act),  1700  16. 
oral  examination  of  witness,  2416. 
order,  1610,  1678. 
organic  law,  2816. 

owner  (in  Mechanics'  Lien  Act),  1702  46. 
partial  evidence,  2268. 
perishable  goods,  600  8. 
person,  17. 

personal   property,    17. 
plaintiff.    210,    1873. 
pleadings.  643. 
presumption.   2860. 
prima  facie  evidence, 
primary   evidence,  2262. 
private  property,   1786. 

statute.  2316. 

writings.  2314. 
process,  17. 
-prohibition,   1604. 
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DEFINITIONS   (Continued). 

proof,  2260. 

property,  17, 

public  statute,  281(1. 
writing,   2S14. 

real  property,  17. 

redemptloner,  1180. 

removal    (of  gruardian),  2258  4. 

respondent,  1409. 

return   (of  sale),  2010  12. 

returns,  1610  3,  1626  44. 

satisfactory  evidence,  2264. 

seal,  16>  2884. 
public,  2884. 

secondary  evidence,  2262. 

section,  17. 

slight  evidence,  2264. 

special  proceedings,  24. 
verdict,  1000. 

state,  17. 

statute,  2816. 

structure   (in  Mechanics'  Lien  Act),   1681  74, 
1684  120. 

subpoena,  2407. 

subscribed,  2886  7. 

subscribing   witness,    2887. 

subsequent  proceeding's,  688  46. 

successively   (in  advertising),  2018  4,  5. 

team,  1171  40. 

terms,  generally,  17. 

in  Mechanics'  Lien  Act,  1704  82. 

testify,  17. 

thing  in  action,  860  82,  88. 

transaction,  617  110. 

trial  Jury,  140. 

trustee,  857. 

United  States,  17. 

unlawful  detainer,  1646. 

unwritten  law,  2816. 

usages  of  court  of  ^qulty,  927  59. 

value  (in  Mechanics'  Lien  Act),  1686  180,  188. 

verdict,  1009. 

wagon,  1171   40. 

week,  18  18. 

will,  17. 

witness,  2801. 

writ,  17,  86  16. 

written  law,  2816. 
DBLBGATION   OF  AVTHORITT.     See   tit   At- 
torney at  La^v. 

attorney  may  not,  194  298-802. 

DBlIilNai^ElNT    TAXBS.      See    tit.    Taxes    and 
Taxation. 

action  to  recover  personal  Judgment  for,  818 
16,   16. 

tdwHjIvkhy 

claim  and.     See  tit.   Claim  and  Delivery. 

as  to,  generally,  788-806. 

DEMAND 

allegation     of     in     complaint     unnecessary, 

when,  567  188. 
and    notice    in    claim   of   property   attached, 

901  4-13. 

and  refusal 

distinction    recognized    between    duties    of 

public  and  private  nature,   1501  19. 
imperative  rule  as  to,   1591   20. 
as  a  condition  precedent  to  accrual  of  cause, 

216  62. 
detainer,   In,   1646. 


in  clalnt  and  deltrery 

complaint  must  allege  and  plaintiff  must 
prove,  792  123. 

exceptions  to  rule,  798  148. 

excosedy  "wlien 
defendant  claims  ownership,  792  124-127. 
shown  that  it  would  be  unavailing,   792 
130-133. 

instruction  as  to,  792  134. 

matter  of  defense,  798  144,  146. 

necessary   when    defendant   rightfully    ac- 
quires possession,  792  135.   136. 

not  necessary  where  defendant's  possession 
is  by  tort,  792  187-140. 

right  of  possession,  792  128,  129. 

sheriff  wrongfully  levying  on  goods  neces- 
sary, 798  141,   142. 

want  of  is  not  special  defense,  798  146. 
in  unlawful  detainer,  1646. 
indefinite,  presumed  to  mean  usual,  2897  142. 
inspection    of    Written    instrument,    demand 

for,  648. 
of  bill  of  particulars,   682. 
of  relief 

as  to  necessity  of,  646. 

sufficiency  of,  669  166-178. 
of  trtal 

by  Jury.     See  tit.  Trtal  by  Jnry. 
necessary,  1019  9. 

de  novo  for  errors  and  defects,  782  10. 
on  sale  of  corporate  stock,  216  65. 
upon   officer   levying  execution,   pleading  ot 

1164  6.  8. 
variance  between  and  proof,  1166  19. 
when  to  be  made,  216  68,  64. 
DBMURRER 

accusation,  to,  against  attorney, 
amended  pleadings,  to,  579,  688. 

Justices'  courts,   1879. 
amendments,  after  or  before, 
answer  and,  at  same  time,  672. 
answer  to,  684,  686. 

at  same  time,  does  not  waive, 

effect  of  overruling,  688. 

grounds  for,  685. 

In  mandamus,  1601. 

Is  within  meaning  of  code,  982  6. 

part  and  demurrer  to  part,  628. 

part  of,  684. 

time  for,  579. 

when  demurrer  to  complaint  overruled, 
as  a  pleading,  544. 
bar  to  statute  of  limitations  raised  by.    See 

tit.   Statute  of  L.imltatlons. 
eomplaint 

may  be  taken  to  part  of,  572. 

to,  must  specify  grounds,  572. 

to,  time  for,  567. 

waiver  of,  effect,  756  69. 
conjunctive,  574  6. 
construction    of    statute    providing    for,   578 

2,  8. 
counterclaim,  to,  684,  685. 
cross-complaint,  to,  626. 
determination  of,  578  88-114. 
effect  of.  578  83-114. 
entry  of,  overruling  after  official  judgment, 

685  24. 
error  In 

overruling  for  misjoinder,  755  66. 

sustaining,  755  68. 
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DEMURRSR  (Continued), 
eyidence  of  waiver,  1621  19. 

askinsT  stay  of  execution,  16S1  20. 

by  taking:  appeal,  1821  21. 
*  defendant  grlvlnff  notice  of  motion  to  dis- 
miss, 1021  22. 
for  amblflTulty,  etc,  BTl  65-70. 
for   failure   to   show   facts   of   fraud,   when, 

STl  54. 
for  mlajofiider  ef 

causes  of  action,  071  47,  48. 

parties,  070  85-S8. 
for  nonjoinder  of  parties,  070  84,  071  89-48. 

plaintiff,  070  86. 
for  uncertainty,  072  58-60. 
forcible  entry  and  detainer.  In,  1008. 
greneral,  074  21,  22. 
grrounds   of,  068  6-70. 

to  opposition  to  probate,  1810. 
In   justices'   court.     See   tit.   Proceedlnss  la 

Justices*  Court. 
In  mandamus,  1601. 
In  proceedlngrs  for  disbarment,  200. 
intervention,  to,  481. 
Is  a  pleading:,  600  62. 
Issues  raised  by,  980. 
joint,  070  23-26. 
Jadvmeiit 

on,  not  appealable,  when,  1482  31,  32. 

on,  proceedlngrs  after,  1040. 

rendered  upon  sustainingr,  effect,  2S20  4. 
judg:ment-roll.  copy  of  order  on,  is  part  of, 

1129. 
Justices*  court,  in.     See  tit.  Justices'  Court. 

as  to,  1270,  1876,  1879. 
lack   of  jurisdiction  not  appearing:  on   face 

of  complaint  not  ground  for,  070  27. 
lecal 

capacity    to    sue    not    appearlngr    on    face, 
not  ground  for,  070  28-82. 

exception    to    sufficiency    of   pleading,    060 
8-5. 
may  be  taken  to  part  of  complaint,  072. 
motion  to  strike  out,  generally,  600  62-102. 
must  be  directed  to  whole  of  pleading  or  to 

a  particular  or  separate  count,  074  7-9. 
must  specify,  what,  072. 

as  to,  generally,  see  analysis  of  114  pars., 
072. 
necessity  of  determination  of,  079  107. 
"not   sufficient   facts   to   constitute   cause   of 

action,"  208  10,  11. 
not  waived  by  appearance  in  court,  1021  18. 
not  waived  by  filing  answer  at  same  time, 

098  77,  78. 
notice  of  overruling,  1020  16-29. 
objcctton  to 

complaint  waived,  when,  081. 

style  or  title  of  cause,  070  28. 
office   of,  069  4. 
order 

overruling,  appeal,  1470  16,  17. 

sustaining 

not  a  judgrment,  070  108. 
or  overruling,  deemed  excepted  to,  1001. 
overruled,  filing  answer,  688. 
overmltiig 

deemed  excepted  to,  1001. 

effect  of,  079  109. 

imposition   of  terms   In   allowing   answer. 


of    a    corporation    debtor    not    prejudicial, 

when,   706   68. 
time  to  answer,  766. 
to    answer,    facts    alleged   deemed    denied. 


pleading,  a,  069  2-5. 

statute  of  limitations  by,  when,  808  6. 
prayer  to  complaint,  not  demurrable,  072  72. 
questions  raised  by,  076  49-81. 
raising  statute  of  limitations  by,  280  68. 
mllBg  on 

hearing  of  to  be  reviewed  on  appeal,  1072 
21. 

not  the  law  of  the  case,  079  110-114. 
scope  of,  078  83-114. 
setting  np  statvtc  of 

frauds  by,  069  18. 

limitations  by,  070  19-22. 
special  demurrer,  070  26-48. 
surplusage  merely  is  not  ground  for,  070  24. 
sustaining,  time  to  amend,  766. 

for,  extending,  687,  1062. 
to  amend   on  sustaining,  766. 
within  which  may  be  taken  to  answer,  684. 
within  which  must  be  taken  to  complaint, 
067. 
to  answer 
admission  by,  684  4. 

construction  of  provision,  as  to,  684  2,  8. 
disposal  of,  684  6,  6. 
grounds   of,   680. 
as  to,  680  2-8. 
fallvro  to 
state  defense,  680  8-6. 
separately  state  defenses,  680  5. 
generally,  see  analysis  of  82  pars.,  680. 
inconsistent    allegations    or    denials    In, 

680  6. 
uncertainty  in  denial,  680  7,  8. 
Joint  demurrer,  6to  21. 
may  be  Interposed,  when,  684. 

as  to.  generally,  see  analysis  of  7  pars., 
684. 
scope  of  Inquiry,  684  7. 
sufficiency  of,  680  9-20. 
sustaining,  effect  of,  686  22,  23. 
waiver  of,  686  24-82. 
to  complaint 
appearance,  when,  1029  26-84. 
as  a  whole,  074  11-19. 
as   to,   067. 

generally,  see  analysis  of  78  pars.,  067. 
to    cure    improper    joinder    of    causes,    066 

68,   69. 
to  jurisdiction  assigned  in  language  of  the 

statute,  074  20. 
to    pleadings    in    action    for    usurpation    of 

office,   etc.,  1887  183-186. 
to  what  pleadings  may  be  taken,  044. 
waived,  not  by  filing  answer  at  same  time, 

688. 
waiver  of 
by  answering  to  merits,  080  60-68. 
by  failure  to  demur,  08X. 
objections  to  complaint  by  general,  707  98. 
right  of  by  calling  for  bill  of  particulars, 

086  76. 
summons  by,  497. 
want  of  venue  is  not  ground  for,  070  25. 
want  of  verification  Is  not  ground  for,  070  26. 
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what  may  be  Included  in,  CM9  2. 

what  subject  to,  572  71»  72. 

when  defendant  may  demur,  487* 

who  may  demur,  572  78. 

withdrawal  of  cannot  be  compelled  by  court* 

586  76. 
written  notice  of  decision  on»  necessary,  IBIl 

28,  24. 


equivalent  to.  when,  1621  28,  29. 
not  equivalent   to,  when,   1621  26,   26. 
verbal  notice  to  clerk  or  attorney,  1621  27. 

BNIAL.     See  tit.  Answer* 
after  demurrer  overruled. 


appearance  is  equivalent  to,  1627, 

at  same  time,  672,  68S. 
cannot  be  treated  as  sham  answer,  648  14-29. 
complaint  to,  667. 
dismissal  for  delayi  999, 
exception  deemed  taken  to  decision  on,  when, 

1061. 
failure  to  make,  effect,  664. 
general,  697  146-161. 
grounds  must  be  specified,  672. 
In  original  answer,  immaterial,  when,  972  18. 
jMdfirment   on,   1040. 
justices'  court,  in,  187By  U76» 
*aw,  raises  Issue  of,  086, 
misjoinder 

for,  670  36,  8S. 

of  cause  of  action,'  for,  871  47,  48. 
must  specify  causes,  972. 
nonjoinder,  for,  671  39-48. 
sustained,   time  to  amend  runs  from  notice 

of  decision,  766. 
time  for,  enlargement  of,  686,  1662. 
upon  information  and  belief,  sufficiency,  972 12. 
waived,  objections  not  taken  by,  681. 
waives  summons.  497. 

DBPASTURING  UiND 

action  for  damages  for,  limitation,  298  60-62. 

DBPOSE3 

includes    every    mode    of    written   statement 
under  oath,  17. 

DBPOSIT.     See  tits.  Bank  Deposit!  Deposit  In 
Conrtf  Deposit  of  Money. 

action  afirainst  administrator  to   recover  on 
written   contract   of  sale  without   order 
of  court,  limitation,  806  67. 
admitted  funds  to  be  broufirht  into  court,  949. 
appeal  to  superior  court,  on,  1498. 
arrest,  on,  778,  781. 

judfirment  to  be  satisfied  out  of,  781. 
substituting  ball  for,  781* 
attachment  on,  judgrment  to  be  satisfied  out 

of.  906. 
clerk  to  pay  to  county  treasurer,  960,  2608* 
enforcing,  960. 

foreclosure  sale,  surplus  on,  1284. 
how  money  applied  or  disposed  of^  781* 
In  lien  of 

bail.    See  tit.  B«n. 

as  to.  781. 
undertaking  on   appeal  to  superior  court. 
See  tit.  Deposit  of  Money* 
as  to,  1600  6,  7. 
instead 'Of   undertaking,    in    justices'   court, 
1404. 


justices'  court.     See  tit 

costs,  140S. 

In,  Instead  of  undertaking,  1494. 
money   on,   statute   of   limitations   does    not 

apply  to,  826. 
of  money  with  sheriff  in  lieu  of  ball,  781. 
on  condemnation.     See  tit.  Bknlnent  Doaudn. 
person  arrested  to  be  discharged  on,  9TB. 
payment  of  money  into  court  by  sheriff,  781. 
sheriff  to  pay  into  court,  781. 
ship,  sale  of,  surplus,  1887. 
substituting  ball  for,  781. 
with  bank.     See  tit.  Bank  Depeirtt. 

action  to  recover,  limitations,  292  18. 
withdrawal    of    by    executor,    etc.    interest 
charged,  2071  9. 

DBPOSIT  IN  BANK.     See  tit  Bank  Deposit. 
DBPOSIT  IN  COURT 

appointment  of  clerk  to  reeeive 

hew    long    continues    and    revocation    of, 
2606. 
to  be  filed  with  treasurer,  2606. 
by  one  Interpleading,  419. 
condemnation    proceedings,    loss   of,   who   to 

bear,  1780. 
directed,  when,  fM9. 
as  to,  generally,  see  analysis  of  11  pars.. 
949. 
funds   in   hands   of  trustee  only  subject   to 

provision,.  949  2. 
inapplicable   to   deposit   of  moneys  held  by 

sheriff,  949  8. 
manner  of  enforcing  order  for,  960. 
money 
claimed    by    holder   not    subject    to    order, 

960  4-7. 
not  in  litigation  not  subject  to  order. 

8. 
to  be  delivered  to  clerk  or  deputies, 
must   be   paid   to   clerk   and   deposited  with 

county  treasurer,  960,  2608. 
of  proceeds  of  partition,  1S06. 
of  surplus 

after  foreclosure,  1284. 
on  sale  of  boat,  1867. 
on  appeal,  1404,  1419,  1480,  1460. 
order  for 

how  enforced,  960. 
reviewable  on  appeal,  960  9,  10. 
party  to  action  alone,  effect,  960  11. 
payment 

in  condemnation  proceedings,  1778,  1780c 
to  eonnty  treasurer 

his  liability  therefor,  960. 
how  kept  by  him,  MO. 
proceeds  of  sale  of  mortgaged  realty,  1790. 
sheriff  to  deposit  ball   money  In   court  781. 
to  be  deposited  with  county  treasurer,  966. 
treasurer,  duties  of,  2608. 
trustee,   by,  949. 
when  court  may  order,  949. 

DBPOSIT  OF  MOBTBT 

action   to  recover,  when  to  be  paid  on  de- 
mand, barred,  when,  288  78. 
In  lieu  of  undertaking,  140^ 

"civil  case."  what  Is,  1404  8. 

construction  of  provision  as  to,  1404  S. 

DEPOSITION.     See   tits.   Bvldeneei  isntncsses. 

absence  of  witness  to  be  proved  before  read- 
ing in   evidence.  2481. 


Where  no  section  mark  (8)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotaliOB. 


INDBJX. 


I 


DEPOSITION  (Continued). 

admissibility    of»   not   reviewable  on   appeal, 

when»  2482   8. 
alteration  of,  2486  2. 
another  state,  to  be  used  in^  how  taken,  2489, 

244a 
application  for  order  to  perpetuate  testimony 

as  evidence,  2fiHNI. 
before  whom  may  be  taken,  2428. 
caption  of,  should  show  what,  2488  10. 
certiflcatep   sufficiency   of,  2488   11-18. 
eommluiloii 

from  Justice  court,  certificate,  2424* 
non-return    of,    continuance    for,    showing 

necessary,  2427* 
procurlnfiT   deposition   without,  2427. 
to  whom  to  issue,  2424; 
commissioner's  duties,  2427. 
contempt    for    failure    to    obey    subpoena    to 

attend,  punishable  by  officer,  2408  2. 
eontlmiaiice 

to    obtain    deposition    of    absent    witness, 

2428  3,  4. 
when   deposition   not  filed,  2488  19. 
contumacy  of  witness  to  be  reported  to  court, 

2411    4. 
court   commissioner   may   take,    156. 
cross-examination  must  be  read,  2292  22. 
death   of  party,   deposition  may  be  read  in 

case  of,  2481. 
defined,  241S. 

"depose,"  definition  of,  17. 
deposition    of    party    may    be    taken,    how, 
2428   6. 
penalty  for  failure  to  slve,  2428  7. 
description    of   witness   In   notice   uncertain, 

effect,  2436  4. 
distribution  proceedings.  In,  2129. 
effect   of,  2600. 
either  party  may 
read,  2438  9-12. 
take,  of  witness,  2428. 
enforcingr  answer  from  witness.  2488  21. 
ex     parte     regarded    with    suspicion,    when, 

2435   42. 
examining    officer    not    to    decide    merits    of 

objections,  2438  22,  23. 
exceptions    in    taking,    2484    24-37. 
excluded  when   taking  was  not  fair,  2486. 
exhibits,  copies  may  be  used  as,  2434  38-41. 
expenditures  for  not  recoverable,  when,  1588 

failure 

of  adverse  party  to  use,  as  surprise,  2488  18. 

to   file,  continuance  for,  2488  19. 
form  of,  2431. 
hearsay    answers    stricken    out    on    motion, 

2485  43. 
holdlniT   In   l^sliuiky**   case 

not    proceeding    of    court»   2409    4. 

overruled,  2408  3. 
how  taken 

as  to,  2415. 

general   interrogatories,  2415  2. 

narrative   form  permissible,   when,  2415  3. 

testimony  of  witness  may  be  taken  down 
in  shorthand,  2415  4. 
how   to   prociire 

how  taken,  2440 

where  no  commission,  2489. 

witness    upon    commission,    2489. 


improper   admission  of,  not  ground  for  re- 
versal,   when,    2482    4. 
in  criminal  cases,  2424  8-10. 

indorsement  on  envelope  not  part  of,  2488  20. 
In  the  state 

as    to,   2428,   2481. 

costs  of,  2429  8. 

generally,   see   analysis   of  80   pars.,  2428, 

and  also  analysis  of  67  pars.,  2482^ 
manner  of  taking,  2428,  2481. 
may  be   taken   before   a  Judge,   etc.,   upon 

notice  to  the  adverse  party,  2428. 
may  be  used  by  either  party,  2481. 
notice   for,   2429  4-17. 
officers  authorized  to  take,  2429  18,  19. 
reading,     subscription     and     certification, 

2481. 
right  to  read,  absence  of  witness,  2431. 
sealing  and   Inclosing,   2481. 
subpoena  for  witness,  2480  20. 

defective  affidavit  not  ground  for  quash- 
ing, 2480  21. 
for  citation  for  contempt.  2480  23. 
refusal  to  obey,  2480  22. 
malicious  arrest  of  witness,  liability  for, 
2480   24. 
punishment  by  fine  and  imprisonment, 
2480  25-30. 
to  whom  directed  and  delivered,  2481. 
using  at  trial,  objections  to  form  of  ques- 
tions, 2481. 
in  this  state  to  be  used  in  other  states,  2489. 
in  what  cases  may  be  taken,  2422. 
is  not  admissible  as  against  defendant  made 

party  after  taking  of,  2438  7. 
Judge 

may  take,  2428. 

taking     acts     Judicially     and     not    minis- 
terially, 2411  9. 
Jurors    on    deliberation    may   not    take   with 

them,  1006. 
Justice  of 

peace  may  take,  128. 
supreme  court  may  take,  128. 
Justices'  court,   postponement  of  trial,  testi- 
mony may  be  taken  on,  1386. 
manner  of  taking,  2431. 

as   to,  generally,  see  analysis  of  57  pars.. 


may  be   read  at  any  time,  2437. 

ancient  boundaries  may  be  proved  by,  2438 

3. 
as  to,   generally,  see  analysis  of  17  pars., 

2437. 
change    of    law    after    taking,    may    make 

Inadmissible,   2438   4. 
effect  on  of  consolidation  of  actions,  2438  5. 
of    plaintiff,    in    actions    against    executor, 

2438    6. 
may  be  used  by  either  party  on  trial,  2431. 
as  to,   generally,  see  analysis  of  57   pars., 

2432. 
notice 
depositions  are  taken  upon,  2415. 
of  taking,   time  of,  2428. 
objection 

merits  of  not  to  be  decided  by  examining 

officer,  2488  22,    28. 
that    copy    not    best    evidence    untenable, 

when.    2439    14. 
to  first  made  on  appeal  untenable,  2482  6. 
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of  surveyor   who   ran   boundary   lines, 

66. 
of  wife  of  party,  3486  8. 
ofleer 

authorized  to  take»  2499  18. 
taking  depositions  proceeds  only  on  statu- 
tory affidavit  and  notice,  2400  5. 
takingTf    no    authority    to   punish    for   con- 
tempt.  2412    12. 
out  of  state 

commlMlon  to  take 
how  issuedp  2424. 
to  whom  directed,  2424. 
commissioner's  authority  and  duty,  242T. 
in  action,  when  may  be  taken,  2422. 
in  special  proceeding:,  when  may  be  taken. 


interrogatories    to   be    annexed,    how    pre- 
sented and  settled,  2426. 
on  oral  Interroyatoiies 
commission   to   take,  2420. 
fees  and  mileage,  where  not  taken,  2428. 
notice   of  taking,  2428. 
right  to  use  of,  2427. 
taking  without  Interrogatories,  2428. 
to  be  used,  how  taken,  2488»  2440. 
party  selecting  ministerial   officer  relies  on 

statutory  penalty,  2400  6. 
perpetuating  testimony 

authority    of    person    appointed    to    take 

deposition,  2600. 
deposition,  when  may  be  produced  in  evi- 
dence, 2800. 
effect  of  deposition,  2800. 
manner  of  taking  deposition,  2800. 
notice,  service   of,  2S00. 
order  and   petition   with  proof  of  service 

to   be   flied,  2800. 
order  for,  2500. 
petition 

and  order  prima  facie  evidence,  2800. 
petition  for  order  for,  2680. 
petition  to  be  verified,  2600. 
testimony,   how   perpetuated,  2600. 
police  Judge  may  take,  128. 
postponement  of  trial  for,  001»  2427. 

deposition  of  witness  on,  admissible,  008. 
taking    deposition    of    witness    in    attend- 
ance, 008. 
testimony  may  be  taken  on,  098,  1388. 
preliminary  proof  of  absence  of  witness  at 
time   of   trial   necessary   to   use   of,  2486 
44-53. 
presence  of  witness  required,  2424  11. 
presumption    as    to    regularity,    when,    24S2 

6-9. 
prisoner's,  2418. 

production  of  deposition  in  evidence,  2600. 
question   and    answer,   must   be   in   form   of, 

2416. 
referees     in     proceedings     for     disbarment, 

206. 
reference   to   take,   in  proceeding  to   remove 

attorney,  206. 
right  of  statutory,  2422  2-5. 
shorthand     reporter's     notes     of     testimony, 
2416    3. 
transcript     of,     given     before    committing 
magistrate  in  a  criminal  case,  2416  4. 
Bister  state,   for  use  in,  2430,  2440. 


utmte 

taking  within,  2422,  2428-2440. 
taking  without,  2422,  2424-2428. 

commission  to  issue,  2424. 
interrogatories,  2428. 
statute  makes  officer  named  officer  of  court 

to  take,  2409  9. 
stipulation    that    where    duly    and    properly 

taken,  effect  of,  2486  66. 
superior  Judge  may  take,  128. 
taken   in   former  action   between  same   par- 
ties, 2488  8. 
taken  prior  to  former  trial  of  same  action, 
may    be    used    in    cross-examination    of 
plaintiff,  2462  97. 
taking  to  perpetuate  testimony,  2600u 

effect  of,  8800. 
taking  under  statute,  a  proceeding  of  court. 

2400    11. 
teotlmony 

construction  of  provision,  2423. 
of  witness  In  state,  when  taken  by,  2422. 
out  of  state,  when  taken  by.  242X 
■  as    to,    generally,    see    analysis    of    12 
pars.,  2428. 
time  of  taking,  2422. 
to  be  used  in.  another  state,  how  taken,  2439, 

2440. 
transcript  of  evidence  given  at  civil  trial  is 

not,  2416  2,  8. 
use  of,  as  affidavit,  2417  11. 
used,  when  may  be,  2421. 
waiver  of  sworn  statement,  2486  54,  65. 
what  it  is,  2416. 
when  excluded,  2488. 

as  to,  generally,  see  analysis  of  17  pars., 

2486,   2437. 
discretion  of  court,  2486  5,  6. 
description  of  witness  in  notice  uncertain, 

2436  4. 
fnUnre 

of  witness  to  answer  on  cross-examina- 
tion,  2436   7. 
to    amend    answer    after    deposition   has 
been  taken,  2487  8. 
obnoxious  portion  only  should  be  rejected, 

2437  9-11. 

once  taken,  may  be  read  at  any  time,  2437. 
sufficient  notice  not  given,  2487  12-17. 
when  may  be  used.  2421,  2427,  2431,  2437. 
who  may  take,  2428. 
whole  must  be  read,  2430  16-17. 
withdrawal  of  by  party.  2486  57. 
witness  residing  out  of  county.  2424  12. 
witness's   testimony  may   be   taken   on  post- 
ponement of  trial.  993,  1386. 
written    declarations    under    oath    to    be    by 
deposition,  2421. 
DBPUTY  ASSESSOR.     See  tit.   AMessor. 

appropriation   of   moneys   by,   embezzlement. 
2388  44. 
DKPUTY  CLKRK.     See  tit.  Clerk. 
DEPUTY  SHERIFF.     See  tit   Sheriff. 
DEROGATION  OF  COMMON  IiAl¥ 

code  not  to  be  deemed  in,  2. 
DESCENT 

right  of  possession  not  affected  by  descent 
cast,  269. 
DESCRIPTION.     See  tit  Deocrlption  of  Land. 
in  deeds,  2668. 
pleading  property,  666. 
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DESCRIPTION   (Continued), 
real  property  In  pleadingTf  WB. 
rules  for  construlner  description  of  land, 
survey,  property  In,  order  for»  IMO. 
DESCRIPTION  OF  LAND 
a  plat,  what  is,  2S6B  48. 
accretion   not   excluded  where  quantity  ex- 
pressed, 2S89  297. 
•  acquiescence    In    line    fixed    by    coterminous 

owner*  2561  6-9. 
addition  of  particulars  which  are  Indefinite, 

unknown,  or  false,  2B80  206-228. 
adjolnlngr  owner,  proof  of  fact  that  party  is, 
flCMia  10,  11. 

agreed  boundaries,  2S61  8-80. 

acquiescence  In  line  fixed  by  coterminous 

owner,  a061  6-9. 
adjolnlner  owner,  proof  of  fact  that  party 

is,  asea  lo,  ii. 

common  vendor,  boundaries  marked  by  are 
bindlngr,   S»«2   12.   18. 
ambiguous    call    for    monuments,    measure- 
ments   considered    In    determlnlngr,    2B88 
280.  281. 
angles,  lines,  and  surfaces,  S688  286-810. 
courses  and  distances  paramount  to  form, 

S688   286. 
form,   quantity   and    one   boundary   given, 

2689  287-289. 
quantity,   form,   and   one  boundary  given, 
2689  287-289. 
appeal.    See  tit.  Appeal. 
authority  of  surveyor  of  public  grant  must 

be   shown,   2696   866. 
block.     See  tit.  Block. 

definition  of,  2664  86. 
block-books    of    assessor's    ofiloe   Irrelevant, 

when,  2692  828. 
bonndarles 

fixed  by  survey  not  afTected  by  subsequent 

surveys,  2696  366,  867. 
of  Incorporated  territories.     See  tit.  laeor* 
porated  Territories. 
as  to.  2664  31-34. 


extends  to  ordinary  high-water  mark,  2691 

812-314. 
shifts  with  tide-line.  2691  311. 
caUSf  location  of,  evidence  admissible  to  slMnv 
as  to.  2666  49-89. 
declamtlons 
and  acts  of  parties.  2667  61. 
of  deceased  persons,  2666  57. 
of  grantor,  2666  58-60. 
deed    and    map    of   adjoining    tracts,   266T 

62-66. 
deposition   of  surveyor,  2667  66. 

as  to  use  of  deposition  of  deceased  sur* 
veyor,  2667  66. 
description  of  subdivisions  to  government 
township.  2672  108-136. 
by  name  or  number,  2672  110-114. 
foreign  name,  2672  115. 
rancho  made  up  of  several  grants  may 

acquire  name,  2672  116. 
reservation  of  tract  may  be  by  name, 

2672   117. 
sufficient  in  claim  of  mechanics'   lien. 
2672  118. 
designation   of  government  line  not  yet 
established.   2672   119-121. 


general  and  particular  descriptions,  267S 

122-124. 
grant    of    lands    belonging    to    grantor, 

267S  126. 
occupation  of  grantor,  2678  126. 
refers  to  other  instruments  for  descrip- 
tion, 2678  127-186. 
evidence  to  explain  calls  admissible,  2667 

67-78, 
grant  by  state 

patent   may   be   corrected   by   return    of 

surveyor,  2669  88. 
uncertainty    construed    against    grantee, 

2670  90. 
grants  to  municipal  corporation,  2670  91, 
92. 
intention  of  parties  to  be  ascertained,  2670 

93-102. 
Judicial  notice  of  system,  2676  156-174. 
legal  subdivisions  of  sections,  2676  167. 
lines  cross  non-navigable  streams,  ordi- 
narily. 2676  158. 
parol    testimony    Inadmissible    to    show 
township  survey  erroneous,  2676  159, 
160. 
re*establlshing  lines  and  corners  of  sec- 
tions, 2676  161-174. 
coincidence    of    lines    of    township    in 

certain  sections.  2676  163. 
division    pro    rata    of    interior    lines, 
when  corners  lost,  2676  164. 
field  notes  followed,  when,  2677  166.  167. 
lines  most  certainJy  fixed  to  be  taken 

as  basis.  2677  168,  169. 
locating  unsurveyed   line,  2677   171. 
location  of  half-section  line.  2677  170. 
map  referred   to,  2677   165. 
nearest    established    corner    as  -basis, 

2677  172,   178. 

points  to  south  not  preferred  as  basis. 

2678  174. 

judicial    possession,    lines    of    must    give 

way,  2669  86. 
manner  of  description 

any  description  will  suffice  which  iden- 
tifies land.  2671  103-107. 
meander  lines,  2674  137-143. 

controlled    when    river    bank    cannot   be 

relocated,  2B74  138. 
must   yield   to   shore-line   when   In   con- 
flict, 2674   139-143. 
middle  of  designated  monuments  is  bound- 
ary line.  2675   144.   145. 
mountain     range,     cone     of     Is     boundary 

range,  when.  2676  145. 
only  when  instrument  is  uncertain,  2668  74. 
patent  of  United  States  is  conclusive,  2668 
76-82. 
conflict    between    patent    and    decree    of 

conflrmatlon,  2669  83. 
decree  of  conflrmatlon  of  Mexican  grant 
is  a  finality.  2569  84,  85. 
presumption    that    survey    coincides    with 

decree  of  confirmation.  2669  87. 
public  land  surveys 

as  to  surveys,  generally,  2576  146. 
conflict  between  survey  of  township  and 

of  prior  Mexican   grant,  2575  147. 
fractional   township,   2576   148. 
government    township,    2575    149-153. 
Interior  lines  of  sections,  2576  154. 
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DESCRIPTION  OP  LAND  (Continued), 
question  of  law  or  fact,  2578  176-177. 
relative  value  of  means  of  location,  2678 
178-188. 
construction,    technical    rules    of,    2B7d 

187,  188. 
rules  embraced  in  provision,  2678  181. 
surrounding     circumstances     considered. 

2578  182-186. 

technical  rules  of  construction,  2679  1S7, 
188. 
remedy  to 

correct  errors  in,  2679  189-192. 
action  to 
determine  adverse  claim,  2919  190. 
quiet  title.     See  tit.  Aetlom  to  ^alet 
Title. 
ejectment     and     trespass.       See     tits. 
Ejectment)   Trespass. 
determine  disputed,  2679  193-195. 
river  as  boundary,  2579  196. 

crossing   affluents   of  boundary   streams, 

2579  197. 

measurement     of    distances     along     the 
river,  2579   208. 
by  opposite  boundary,  2579  199. 
meander   or   street   line,   according   to 
intention,  2579  200. 
quantity  given  with  river  as  base,  2680 
201. 
boundary  opposite  river,  whethet   par- 
allel,  2680    202,    203. 
river  as  base  line  of  angle,  2589  204. 
state   patent  may   be   corrected  by   rettim 
of  surveyor,  2669  88. 
certified   copy   of   field-notes  of  government 
survey  as  evidence,  2596  870. 
I        common  vendor,  boundaries  marked  by,  are 
,  binding,  2692  12,   13. 

acquiescence  in  establishes  title  to  bound- 
ary, 2564  30. 
agreement    as    to    binds    subsequent    pur- 
chaser, 2564  25-28. 
dispute   as   basis    for   agreement   unneces- 
sary, 2562  14,  16. 
evidence  in  rebuttal  of  agreement,  2562  16. 
facts    not    amounting    to    an    agreement, 

2562   17. 
parties    must   be    coterminous    proprietors, 

256S  19. 
possession  not  adverse,  when,  2568  20. 
practical  location  by  parties.  2663  21-24. 
subsequent  purchaser  bound  by  agrreement, 

2564   25-28. 
third  party,  without  notice,  not  bound  by, 

2564  29. 
title  established  by  acquiescence  in  bound- 
ary, 2564  30. 

eonlllct  between 

field-notes  and  map,  2596  371. 
monuments  and  courses  considered  as  con- 
flict In  evidence,  2584  232. 
conflicting  calls  In  patent,  2564  35. 
construction  of  provision  as  to,  2592  324. 
centrals 
call  for 

form  and  uncertain  monuments,  2502  325. 
metes  and  bounds,  and  courses  and  dis- 
tances,  2502   326. 
reference  to  latitude,  2502  327.  328. 


county  boundaries.     See  tit 
covraea 

and   distances   controlled   by   visible    local 

objects,   2584    233-263. 
prevail,    where   no   monuments  called   for, 
2586  254. 

deceased  person  declaration  of,  as  to  bound- 
aries, 2666  67. 
deed  and  map  together  must  contain  certain 

description,    2594    344. 
description    as    subdivision    of    govemment 

township,   2672    108-136. 
diagram  used  as,  not  evidence  of  boundary, 

2593  329. 
documents    used    as,    are    not    evidence    of 

boundary,  2598  329. 
easterly,  definition  of,  2664  37,  38. 
exceptions  to  general  rule,  2686  256-261. 
false,   rejected,   2680   205-228. 

addition  to  particulars  which  are  indefinite, 
unknown,  or  false,  2680  205-229. 
call    for    line    of    government    grant    as 
fixed     by     preliminary     survey     re- 
jected, when,  2681  210. 
call  for  quantity  rejected  when  in  con- 
flict   with    definite    boundaries,    2581 
211. 
conflict  between  government  survey  and 
stakes     of     placer     mines     location, 
former  controls,  2681  212. 
courses  rejected  if  erroneous  description 

otherwise  complete,  2682  213. 
^fect  should  be  given,  if  practicable,  to 
every  part  of  description,  2682  216- 
218. 
false    calls    may    be    rejected    and    lines 
supplied   by   intendment    In    descrip- 
tion of  boundaries  of  municipal  cor- 
poration, 2582   214. 
false  description   in   tax  deed  or  assess- 
ment-roll    may     be     rejected,     26SS 
215. 
inapplicable    terms    of    description    re- 
jected,  2682   219. 
indefinite  description   rejected,   2882  220, 

221. 
insertion   of  wrong  legal   subdivision   of 

government  section,  2582  222-224. 
location    in    tract,    where   erroneous,   re- 
jected, 2583  225. 
particular      description,      if      uncertain, 
yields    to    general    description,    25SS 
227-229. 
"pre-emption   claim,"   description   as   re- 
jected when   erroneous,  968S   226. 
'field-notes  of  survey,  2596  368.  369. 
graduated  scale   may  be  applied   to   map  to 

determine  distances,  2593  330. 
grant      by      state,      uncertainty      construed 

against  grantee,  2570  90-92. 
grantor,    declaration    of,    as    to    boundaries, 

2566   58-60. 
identification  of  map.  2693  331-836. 
in  general,  2661  1-204. 
inaccuracy   of   early   surveys   in   state,   2696 

372. 
initial    point    and    succeeding    calls,    conflict 

between.  2686  262-266. 
Irrigation   district  boundaries.     See  tit.  Iirl- 
gatlon    DlMtrlct,   boundaries. 
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DESCRIPTION  OF  LAND  (Continued), 
judicial  notice  of  system,  2076  155-174. 
manner  of  description,  any  description  will 
suffice  which  identifies  land*  2571  108-107. 
map.     See  tit  Map. 

and  deed  of  adjoinlner  tract.  2087  62-66. 

as  to.  2682  828-864. 

block-books  in  assessor's  office,  2682  828. 

implies  previous  survey,  2688  887. 

of    survey    of    adjoining    lot,    admissible, 

when,  2688  886. 
referred   to,   considered   as  part  of   srrant, 
2688  838-861. 
deed    and    map,    together    must    contain 

certain  descriptions,  2684  844. 
marginal    notes    on    are    included,    2684 

845. 
objects  appearing  upon  are  included  as 

monuments,  2684  846,  847. 
official  of  town,  2686  862. 
original  may  be  used,  rather  than  record 

of,  2686   863.   864. 
part   of.   if  material,  admissible  In   evi- 
dence,  2686   356. 
record,  2686  256-360. 
regarded    as    photograph    of    land,    2684 

848.  .849. 
secondary    evidence    of,    lost,    2686    361, 

862. 
township  refers  to  and  includes  survey 
of  monuments,  2684  860,  861. 
used   as,    not   evidence   of   boundary,   2688 

329. 
used  in  description,  effect  of,  2688  829. 
marginal    notes   on    map    are    included,   2684 

345. 
meander  lines.     See  tit.  Meander  Unes, 
Mexican  grants  bordering  on  sea,  2681  316. 
middle   of  designated  monuments   is   bound- 
ary line,  2676  144,  146. 


ambiguous  calls  for  monuments,  measure- 
ments considered  in  determining,  2688 
280,   281. 
conflict    between    monuments   and   courses 
considered     as     conflict     in     evidence, 
when.    2584    232. 
courses  and  distances  controlled  by  visible 
local   objects,   2584   233-243. 
applicable  to  decree  conflrming  Mexican 

grant,  2585  244. 
applicable  to  United  States  patents,  2686 

246. 
designation  of  latitude,  2686  246. 
distance,  2586   247. 
field -notes  cannot  overcome  monuments, 

2686  248. 
parallel   lines,   calls   for,   yields   to  calls 

for   monuments,   2686   249. 
partition  survey.  2585  250. 
quantity    of    land    expressed    In    acres, 
2585   251-253. 
courses  prevail  where  no  monument  called 
for,   2680   264. 
exceptions  to  general  rule,  2688  255-261. 
initial   point   and   succeeding  calls,   con- 
flict between,  2686  262-266. 
monuments    not    called    for   in    deed   are 
not  to  be  considered,  2687  267. 
not  called  for  in  deed,  are  not  to  be  con- 
sidered. 2687  267. 


paramount  to  measurements,  2688  230-286. 
stake   called    for   in   statement   of  courses 

and  distances  is,  2688  285. 
visible 

boundary  line  of  another  tract,  2587  268- 

272. 
discovery   shaft   on   mining   claim,   2687 

278. 
house,  2687  274. 
marsh.  2687  276. 
mountain,   or   range   of  mountains,  2588 

276,   277. 
road  or  street,  2588  278,  279. 
sea-shore,  2688  280-282. . 
section    corner    of    government    survey, 

2688  283. 
Slough,   2688   284. 

stake,  called  for  in  statement  of  courses 
and  distances,  is  monument,  2688  285. 
street,  2688  278,  279. 
municipal    corporations.      See    tit.-  MunldiHil 
Corporations. 
grant  to.     See  tit.  Mnnldpal  Corporations. 
intentions    of    parties    to    be    ascertained, 
2678  93-102. 
"N"  in  description  of  land,  meaning  of.  2666  41. 
navigability,   presumption   as   to,   on   appeal, 

2682  322. 
navigable  streams 

at  common  law,  2681  316. 
conveyance 

carries    to    ordinary    high-water    mark, 

2682  318,   819. 
•extends  to  thread  of  stream,  when,  2682 
320. 
courts  take  judicial  notice  of,  2682  317. 
island    connected    with    mainland    at    low 

tide,  does  not  pass,  2682  321. 
thread   of   stream,   conveyance   extends   to, 
when,  2582  320. 
north,  when  unqualified,  meaning  of,  2665  40. 
objects     appearing     upon,    are     included    as 

monuments,  2584  346,  347. 
official  map  of  town,  2585  362. 
original    map    may    be    used,     rather    than 

record  of  map.  2586  353.  354. 
parallel  lines.     See  tit.  Parallel  lines. 

deflnition   of,  2665  42. 
part   of   map    is,    if   material,   admissible   as 

evidence,  2585  355. 
parties,  declaration  of  as  to  boundaries,  2667 

61. 
patent 

conflict  in  calls.     See  tit.  Patent. 

of  the  United  States  is  conclusive.    See  tit. 

Patent  of  United  States. 
of  state.     See  tit.  Patent  of  State. 
plat.     See  tit  Plat, 
presumption 

as  to  navigability,  on  appeal,  2682  322. 
that  map  correctly  represents  survey.  2687 
373. 
private  survey  is  not  legal  evidence  of  fact 

it  purports  to  contain.  2687  374. 
public   land    surveys.      See   tit.   Public   Land 

Surveys, 
quantity 

and    three    of    four    necessary    boundaries 

given,  2588  292. 
expressed,  will  not  exclude  accretion. 
297. 
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DESCRIPTION  OF  LAND  (Continued), 
quantity 

form   and    one   boundary    line   slven,   2668 

287-289. 
is    considered,    when    boundary    doubtful, 

2589   293-296. 
of  itself,  is  not  description,  2S89  290.  291. 
question  of  law  and  fact,  2678  175-177. 
record   maps,   2696  356-360. 
reference    to    specific    survey    controls,    2697 

376.    876. 
regarded    as   photograph    of   land,    2694   848, 

349. 
relative  value  of  means  of  location,  2678  178- 

188. 
remedy  to 

correct  errors  In  description,  2979  189-192. 
determine     disputed     boundary,     2979    198- 
196. 
,   river  boundary.     See  tit.  River. 
road   or  streets  as  boundaries,  2690  299->80)t. 
rules  for  construing,  2668. 
where  there  are  certain  definite  and  ascer- 
tained particulars,  2668. 
secondary  evidence  of  lost  map,  2696  361,  862. 
''•bore" 

definition  of,  in  description,  2666  44. 
of  river  as  boundary,  2691  310. 
south,  meaning  of,  2666  45,  46. 
southeast,  meaning  of,  2666  47. 
southern,  meaning  of,  2666  48. 
streams   not   navigable,   as   boundaries, 

309. 
streets  as  boundaries,  2690  299-808. 
subsequent  maps  and  surveys,  effect  of» 

364. 
surveys 

and   field-notes,  2696  366-380. 

and   Mexican    grant   paramount   to   decree 

of  confirmation,  2697  380. 
aiAthority    of    surveyor    of    public    grant 

must  be  shown,  2696  365. 
boundaries  fixed  by  survey  not  affected  by 

a  subsequent  survey,  2596  366,  367. 
field-notes  not  limited  to  courses  and  dis- 
tances,  2596   368.    369. 
certified   copy   of   field-notes   of   govern- 
ment survey  as  evidence,  2696  370. 
conflict    between    field-notes    and    maps, 
2696  371. 
inaccuracy  of  early  surveys  in  state,  2896 

372. 
of  Mexican  grant  paramount  to  decree  of 

confirmation,   2597   380.  ^ 

paramount  to  map.  2697  377-379. 

when  stakes  can  be  found,  2697  377-379. 
presamptlon  that 

coincides    with    decree    of    confirmation, 

2609  87. 
map   correctly  represents  survey,  when, 
2597    373. 
private    survey    Is    not    legal    evidence    of 
facts   it  purports  to  contain,  2697  374. 
reference  to  specific  survey  controls,  2597 
375,   376. 
swamp  lands.     See  tit.  Swamp  liands. 

descriptive    notes    on    township,    plats    as 
test  of  character,  2595  363. 
tide  water,   2591  811-322. 

as  to  tide  water  as   boundary,  2591  310. 
boundary  shifts  with  tide  line.  2691  311. 


extends  to  ordinary  high-water  mark,  2691 
312-314. 
extraordinary  high  tide  by  civil  law,  2691 
814. 
Mexican  grant  bordering  on  sea,  2691  316. 
amTlgable  stream 

common-law  doctrine,  2691  316. 
conveyance    carries    to    ordinary    high- 
water  mark,  2692  818,  319. 
conveyance  extends  to  thread  of  stream. 

when,  2692  320. 
courts  take  judicial  notice  of  navigability 

of  river,   2692  317. 
Island  connected  with  mainland   at  low 

tide  does  not  pass,  2892  821. 
thread  of  stream,  conveyance  extends  to, 
when,  2892  320. 
presumption  as  to  navigability  on  appeal, 
2692   328. 
to  middle  of  road,  or  stream  not  navlirable, 
2899  299-310. 
road  or  street.  2899  299-309. 
deed    describing    land    as    "upon/*    "by.** 

"along,"  2690  803.  804. 
roadway  not  part  of  quantity  called  for 

in  deed,  2690  805. 
side    line   is   boundary,   where  expressly 
called  for,  2890  306-308. 
shore  of  river,  2891  810. 
stream  not  navigable,  2891  809. 
township  map,  reference  to  includes  survey 

and  monuments,  2694  860,  861. 
unsurveyed  line,  2889  298. 

what  consideration  entitled  to,  28S9  298. 
when  a  road  or  stream  of  water  not  naviga- 
ble Is  boundary,  2868. 
when  permanent  and  visible  or  ascertained 
boundaries  or  monuments  are  Inconsist- 
ent    between     different     measurements. 


when  the  description  refers  to  a  map, 

as  to.  generally,  see  analysis  of  380  pars.. 


when  tide  water  is  the  boundary, 

DBSTROYBD  WTLIi.     See   tit  Wills. 

allegations  and  proof  of,  1824  2. 

certificate  of,  1828. 

court  to  restrain  injurious  acts  of  executors 

or  administrators  during  proceedings  to 

prove,   1826. 
evidence  mugt  show  provisions  of  will,  1824 

3-6. 
executors  or  administrators  restrained  from 

injurious    acts    pending    proceedings    to 

prove,   1826. 
fraudulent    destruction    by    attendant,    1838 

6,  6. 
letters  thereon  granted,  when,  1828. 
must    have    been    in    existence    at    time    of 

death,  1824. 
as   to,    generally,   see  analysis   of  7  pars., 
1824. 
petition    must    specifically    state    facts    and 

circumstances,    1825   7. 
probate  of.     See  tit.  Probate  of  Lost  or  De- 
stroyed W^IU. 
proof   of    loss    or    destruction    to    be    taken, 

1824. 
restraining    injurious    acts    of    executors    or 

administrators  during  proceedings  of  to 

prove,   1826. 
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DESTROYED  WILL   (Continued). 

to  be  certified,  recorded,  and  letters  thereon 
srranted,   1826. 

DBSTBNTION.    I^ee  tit  Forcible  TEmtrj, 

Sist  of  action*  in  claim  and  delivery,  Ib,  7M 

190. 
limitation  of  action   for,  388. 

DBTISBS    AND    liSOACY.      See    tiU.    D«vlMe| 
Leyateei  Willa. 
aetioa 

involvingr  validity  of  crift  or  trust  under, 
conclusiveness   of  determination,   1M«. 

to  quiet  title  involving  gift  or  trust  un* 
der,  unprobated  will  admissible,  laM. 
deTlse 

or    legacy,    petition    for,    on    giving   bond» 


specific,  how  far  exempt,  2021. 


liability  for  debts,  2021. 

specific,  liability  for  debts,  2021. 


liability  for  debts,  2021. 

order  for  payment  of,  2120. 

specific,  liability  for  debts,  2021. 
legacy 

need  not  be  paid  until  court  orders,  2114. 

petition  for  on  giving  bond,  2122. 

specific,  how  far  exempt,  2021. 
must  be  specific  to  cut  off  heir,  1807  22. 

DSSVISBB.     See  tits.  Devise  and  Legacy)  Will. 

and  heirs,  title  of,  distinction,  1807  24. 

assignee  of,  right  to  letters  of  administra- 
tion,  when,  1817  4. 

estate  vests  in,  subject  to  administration, 
2088   17.  « 

foreign,  entitled  in  preference  to  public  ad- 
ministrator, 2185  22. 

of  proceeds  of  sale  of  remainder,  rights  of, 
1807   28. 

one  may  sue  for  all,  406  45. 

DIAGRAM.     See  tits.  Maps)  BSvtdenec. 

may  be  used  to  Illustrate  evidence,  2446  7. 

DIIiATORY  PLBA8 

as  to,  646  8. 

DIRBCT  BVIDBNCB.     See  tit.  Shrldenee. 
as  to,  2626  289-246. 

DIRE2CTORS.     See  tit.  CunHnrattoBs. 

fixing    salary    of    president,    is  -  contract    in 

writing  within  statute  of  limitations,  287 

141,  142. 
limitation  of  action  against,  888. 
of    private    corporation,    not   public   ofllcers, 

1826  50. 
resolution  of,  where  trading  corporation,  not 

a  written   instrument  within  statute  of 

limitations,   286   139-140. 

DISABILITY.     See  tit.   Statute  of  Limitations. 
abatement,   410. 
action  not  abated  by,  410. 
as  affecting  title  to  land,  270  9,  10. 
as  to.  generally,  see  analysis  of  87  pars., 
260. 
cause  of  action  accruing  during  infancy,  270 

15.  272,  380. 
certain    disabilities    excluded    from    time    to 

commence  action,  27X 
construction  of  saving  clause,  270  2.  8. 


cotenants  and  tenants  in  common  must  all 

be  under  disability,  270  4-6. 
coverture,  prior  to  amendment  of  1903,  272 

86. 
deaf  and  dumb  persons,  271  81. 
disability  mnst 

be  continuing,  when,  270  8. 
exist  at  the  time  cause  arises,  270  7. 
does  not  stop  running  of  statute,  when,  210 

128. 


necessary  where  reliring  on  exemption  of 

infancy,  271  27,  28. 
of  insanity,  271  86. 
fraudulently  inducing  Insane  person  to  con- 
vey, 271  84. 
heir  of  estate  is  protected  by,  270  16. 
imbecility  rather  than  insanity.  271  32.  83. 
infancy,  no  saving  under  former  law,  271  26. 
infant 

cestuis  que  trust  are  barred,  when,  270  17. 
ousted    statute    commences     to    run.    270 
18. 
infants'  property  in  hands  of  executors,  etc., 
in   whom   legal   title  vests,   bars,   when, 
271  19-28. 
insanity  a  mental  incapacity,  271  29-86. 
joint  ca^'se  of  action  to  several  under  dis- 
ability, 270  9,  10. 
Ivstices* 

proceedings  thereon,  1408; 
reassignment  and  transfer  of  action,  86* 
limitations 

how  affected  by,  880. 

must   exist   when    right   accrues  to   avoid. 


minor  claiming  under 

dying  after  right  invaded.  271  28. 

who  died  before  right  invaded,  271  26. 
presiding  Justice's  substitute,  84. 
right  of  action  several,  270  12. 
statute 

commencing  to  run,  not  stopped  by,  270  18. 

of  limitations,  effect  on,  272. 
successive,   270   14. 

suggestions  of  in  record,  44  19,  40  108. 
superior  Judge's,   holding  court  by  another, 
118. 

DISBARMENT    PROCBBDIHrOS.      See    tit    At- 
torney at  La'vr. 

Jurisdiction  of  court  in,  218  98. 
reconsideration  of  not  heard  on  motion  for 
new  trial,  1072  19. 

DISBITRSBMENTS.     See  tit  Costs. 
as  to  costs,  1688. 

bill  of.     See  tit  Cost  BlU. 
as  to,   1648. 

DISCHARGE.     See  tit  Ins^rtroMy* 


exonerates  bail,  780» 

on   bail,   etc.,  778. 
final.  1688. 

in  insolvency.     See  tit  UnaoHrcney* 
Juror,   sick.    1007. 

of  debt  against  executor.     See  tit  Bxeeutor 
and  Administrator. 

as  to,  1801. 
of  executor   or   administrator.     See  tit 
ecator  and  Adminlatrntor. 
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DISCHARGE   (Continued). 

of  peraon  Impfiaoned  on  cItII  proeeMi 

contempt  for  refusal  to  pay  alimony  and 
counsel  fees,  right  to  dischargre,  1040  2. 
dUicharse 

final,  1038. 

order  of,  1080. 

refused,  prisoner  may  again  apply,  when. 


examination  before  Judge,  lOSO. 
interrogatories  may  be  in  writing,  1080. 
judgment  remains  in  force,  1080. 
may   be   discharged,   when,   1088*1040. 
construction   of   provision   as   to,   1088   2. 
discharge  on  contempt  in  refusal  to  pay 

alimony,  when,  1088  3,  4. 
prisoner     in     custody     under     execution, 
when,   1088  5. 
notice  of  application  for,  1088. 
oath   to   be  administered   on,   1088. 
order  of  discharge,   1038. 
service  of  notice,  1088. 
plaintiff 

may  order  discharge  of  prisoner,  and  effect 

of,    1040. 
to  advance  funds  for  support  of  prisoner, 
1040. 
refused,    prisoner   may   again    apply,    when, 
1088. 

DISCI.AIMBR 

attorney  may  not  file,  195  311. 

generally,  laOO. 

in  action  to  quiet  title,  1240-1200. 

DISCONTIXVANCB  OF  ACTION 

by  attorney,  185  188-140. 
entering,   808, 

DISCOUNT 

of  allowed  claims  against  decedent's  estate, 
2U7. 

DISCOTBRT 

not  required  to  make  when  subject  to  pen- 
alty of  forfeiture,  814  17,  18. 

DISCOVERT  SHAFT.     See   tit.   Deseriptloii  of 
Land. 

as  monument,  2587  278. 

DISCRGTIOBT   OF   COURT 
abase  of 

not  corrected  by  mandamus,  1581  21,  22. 
only  will  be  reviewed,  44  29,  30,  1078. 
as   to,   710   262-275. 

allowance  of  costs,  1548  8,  ^. 

cost,  statute  fixes  cases  of,  1544  4. 

costs    in    decree    of   distribution    and   final 

account,   2182  7. 
delivery   to   foreign   administrator,  2151  7. 
leading     questions     in     cross-examination, 

2448  2-7. 
necessity    to    order    money    remitted    by 

foreign    representative,   2151   8. 
order  of  proof  in  conspiracy,  2441  7,  8. 
postponement  on  application   for  distribu- 
tion, 2184  22. 
cannot    be    controlled    by    mandamus,    1581 

22. 
competency  of  wltneoa  as  a  matter  of, 

12-14. 
costs.     See  tit.  Costs. 
appeal,  when  in,  1540. 
eminent  domain,   1780. 


partition    In,    1805,   1818-1315. 
postponement  of  trial,  1547. 

proceedings    for    condemnation    of    land 
in,  1780. 
when    court    has,    as    to,    1548,    1540,    1547, 
1508. 
definition  of,  1518  35,  36. 
evidence  on  collateral  questions,  admitted  in. 


exercise    of   not    controlled    or    reviewed   by 
mandamus,  1580  8. 

expenses  of  referees  in  partition,  1805,  ISIS. 

form   of  administering  oath,   in,  2008. 

granting    stay,    under    writ    of    review    in, 
1586. 

in  allowing  amendments,  718  407-434. 

in  denying  motion  for  nonsuit,  872  91. 

in   equitable   actions,  where  jury   demanded, 
868   22. 

in  exclusion  of  witness,  2445  8,  4. 

in  gmnting 

motion  for  execution  after  five  years,  llM 

6. 
new  trial,   1076  8-11. 

in    matters    of   cross-examination.      See   tits. 
Croos-Examlnatlon  I   Slvldeneei   'Witness. 
as  to,  2402  98-109. 

in  order  in  which  testimony  is  Introduced, 
2441  9. 

matters  of,  judgment  not  reversed,  704  195. 

none    In    application    for    change    of    Tonne. 
when,  408  68,   64. 

of  court  to  allow  costs  as  "of  course,"  1548  7. 

on  allowance  of  costs,  1548. 

order  of  proof,  etc.,  887,  2440. 

ordering  issues  in  mandate   to  be  tried  by 
jury  in,   1000.  i 

pnblie 

convenience  considered,  1570  11. 
policy  governs,  1570  12. 

to  order  reference  in  accusation  against  at- 
torney, 200. 

to  suspend  or  remove  executor  or  adminis- 
trator,  1884  6,   6. 

view  by  jury  of  premises,  allowed  in,  2848. 

what  not  abuse   of,  711   272-275. 

where  both  parties  waived  right  of  trial  by 
jury,  868  18. 


DISMISSAL  OF  ACTION.  See  tits.  Appeals} 
Judgmental  Nonsuit p  Vaenting  DUnnlnsa] 
of  Action. 

after    demurrer    sustained    and    refusal    to 

amend,  807  18,  14. 
and    reinstatement  in   attachment.     See   tit 
Attaeliment. 

effect,  810. 
appeal 

is  the  remedy  for,  80S. 

will  not  lie  from  judgment  of,  1680  40. 
as  to,  741  767-777. 
by  abandonment  of  cause,  872  86. 
by  attorney,  185  188-140. 
by  failure  to  appear  at  trial,  871  80-84. 
by  neglect  to  demand  entry,  874  128-191. 
by  other  party,  80S* 
by  plaintiff,  808»  808  22-71. 

in  interpleader,  428  167. 
by  tke  eonrt 

after  verdict  and  final  submission,  when, 
80S. 
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DISMISSuAXi  OF  ACTION   (Continued), 
by  the  court 
as  to,  generally^  see  analysis  of  191  pars., 

for  failure   to   issue  summons,  963. 

upon  motion  of  the  defendant,  9691. 

upon  trial  and  final  submission,  when,  96S» 

when  plaintiff  fails  to  appear,  9691. 
by  written  consent,  971  72-79. 
consequences  of  in  action  cause  of  absence 

of  plaintiff,  991  5. 
delay,  for,  498  7,  990. 
effect  of 

erroneous,  1494  11. 

made  after  obtaining  possession  of  ffood* 
in  claim  and  delivery.  790  82,  88. 

on  answer.  S98  79.  80. 

on  cross-complaint,  629  38-40. 
election  contest,  grounds  for,  1621,  162S. 
falliire 

of  record  to  show,  extrinsic  evidence,  2826 
8-11. 

to  appear,  990. 

to  enter  Judgment,  dismissal,  9691. 
generally,   968. 
how  made,  968. 
improper,   967   10. 
in  Justices'   court     See  tit.  Jostlees'  Court. 

as  to.  1890. 
Judgment  of 

after   demurrer   sustained    and    refusal    to 
amend,  967  13,  14. 

defined.  967  11. 

in    absence    of    showing    of    contradictory 
presumption,  967  12. 

without  prejudice,  in  Justices*  court.   1890. 
Justices'   court,   dismissal   of  action  without 

prejudice  in,  1890. 
motion   for,   not  authorized,  when,  967   16. 
of  action,  grounds  for,  968,  990. 
of  appeal.     See  tit.   DUmlMal  of  Appeal. 
of  bill  in  equity.  2826  12,  13. 
of  cross-complaint,  right  of,  629  41. 
of    Judgment    in    absence    of    showing,    pre- 
sumption, 967  12. 
order 

of  is  final  Judgment,  when,  1482  34-38. 

refusing   to   vacate  Judgment   of,   not  ap- 
pealable, 967  17. 

vacating,   967    16. 
payment  of  costs,  1648  4-6. 
power  of,  967  18. 
proceedings  for  obtaining,  967  19. 
remedy  for  improper,  967  10. 
security  for  costs,  for  failure  to  give,  15S4. 
to  be  entered 

in  clerk's  register,  when,  9691. 

on  minutes  of  court,  when,  968. 
voluntary,    "without    prejudice    at    plaintiff's 

costs."   971  67. 
where  appeal  not  taken  within  thirty  days, 
1494   8,    9. 

DISMISSAL    OF   APPBAL.      See   tit.    DIsmlMMd 
of  Actios. 

afllrmance  of  Judgment  is  In  effect,  44  31. 

effect  of,  1468. 

failure  to  file  papers,  etc.,  1464. 

DISHnSSAIi   OF   CROSS-COMPIiAIBTT.     See  tit 
Cross-Complaint. 

right  of,  629  41. 


DISOBBDnSNCE.     See  tit  Contempts. 

of  process,  is  contempt  of  court,  1780  66-70. 

DISPUTBD  CORNBR.     See  tit.   Boundaries. 

established  by   natural  objects,  2568. 

DISaUALIFICATlON.     See   tits.   Aflnltyi  Con- 
sanguinity, 
of  Judge 

as  to,   120,  1882. 

change  of  place  of  trial  for,  69  6,  6,  487  93, 

1861. 
transfer  of  administration  for,  1882^ 
when  Judge  need  not  act,  1882. 
re-transfer,  how  made.  1888. 
transfer  not  to  change  right  to  admin- 
ister,   1888. 
transfer  of  probate  matters  to  adjoining 
counties,    1882. 
authority    of    court    to    which    trans- 
ferred.  1882. 
when     cause     issued    be     transferred. 


when  proceedings  to  be  returned  to  orig- 
inal court,  1888. 
of  Juror,  99S. 
of  referee.  1044. 

mSSOLUTIOX 

of  corporation.     See  tit  Corporations. 
of  injunction.     See  tit  Injunction. 
of  savings  and  loan  association,   1746. 

DISSOLVING   CORPORATIONS.      See    tit    Cof^ 
poratlons. 

DISTRIBUTION    AND    FINAL    SBTTUBMBNT. 
See  tit  Distribution  and  Partition. 
as  to,  2099. 

certiorari  not  available  to  review  decree  of, 

2148  6. 
eollateral  attack  on  decree 

admitting  will  to  probate  not  allowed  on 

petition  for  distribution,  2148  7. 
invulnerable  to.  2144  13. 
continuation    of   administration,   when.   21S2. 
decree  of 

action  barred,  when,  276  21. 

antagonistic    claimant    not    concluded    by, 

2148    66. 
appeal  from,  when  premature,  1416  31.  32. 
conclusiveness  of.  2147  48-66. 
contracts    for    conveyance    by    heirs    not 

affected  by,  2148  67. 
distribution 
ancillary      administrations      recognized, 

2180   3. 
as  to,  generally,  see  analysis  of  9  pars., 

2150. 
excess     transmitted     from     ancillary     to 

domiciliary  administrator.  21B1  6. 
foreign    administrator,    delivered    to,    in 

discretion  of  court,  2161  7. 
necessity  to  order  money  remitted,  dis- 
cretion of  court.  2161  8. 
of  personal  property,  by  law  of  domicile, 

2161   4,    6. 
residuum  of  foreign  assets  collected  and 
distributed   by  domiciliary   executor, 
2161   9. 
when   decedent  not  a  resident  of  state, 
2160. 
enforced  by  proceedings  for  contempt,  2148 
68-60. 
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DISTRIBUTION,  ETC.   (Continued), 
decree  of 

errors  In,  grround  for  appeal,  not  for  relief 
In  equity,  2145  28. 

flzlniT  amount  binding  upon  heir,  3144  12. 

fraud  not  ground  for  probate  court  to  va- 
cate, 2148  61-63. 

grantee  of  heir  bound  by  decree  as  heir, 

2149  64. 

in  probate.  Invulnerable  to  collateral  at- 
tack, 2144  18. 

invalid  according  to  uncertain  provision 
of  will,  2148  66. 

Invests  absolute  right  in  distributee,  2148 
66. 

invulnerable  to  collateral  attack,  2144   18. 

irregularity  in,  cured  by  waiver  of  sole 
distributee,  2148   67. 

Jurisdiction  not  impaired  by  holding  leg- 
acy in  trust,  2148  68. 

legatees  barred  by,  with  right  of  appeal, 
2148  69. 

measure  of  righta  of  claimants  fixed  by, 
2148  70-72. 

not  disturbed  unless  injurious,  2148  78, 
74. 

reversed,  matter  as  if  no  decree  entered, 

2150  75.    76. 

specifying    trusts    gives    estate   for   years, 

2150   77. 
statute  of  limitations  begins  to  run  after, 

2150  78. 
Stayed  by  appeal,  1454  14. 
to  be  made  only  after  notice,  2151. 
description    of    property    must    be    made    in 

order  of,  2170  4. 
distributee's   share 

garnishment  of  in  hands  of  administrator 

after  decree,  2188  10. 
invests   absolute  right  in,  2148  66. 
not  diverted  by  probate  court  to  his  cred- 
itors, 2145  19. 
within  reach  of  creditors,  2145  20. 
dlatributloii 
final 

advancements   to   heirs,   questions  as  to 

determined,   2158. 
"aggrieved"  parties,  who  are,  2146  84. 
answer  and   service  thereof,  2128. 
appeal    from    decree,    executor    cannot* 

2128   7-9. 
appeamnce  to  be 
entered,   2128. 
filed.  2128. 
as  to,  generally,  see  analysis  of  39  pars., 

2137. 
at  time  of  executor's  settlement,  20M. 
attorney 

for  minor,  2128. 

to   file  written   evidence   of  authority, 
2128. 
claimants  considered,  are  heirs,  devisees, 

legatees,  assignees,  2137  3. 
complaint  and   service   thereof,  2128. 
conclusiveness  of,  2128. 

decree.  2141. 
continued    until    adverse    claims    deter- 
mined in  another  forum,  2145  21. 
costs  on,  2128. 
of    legacy,    determination    of    validity    of 
will,  assumed,  2145  26. 


decision    on    question    of    advancements, 
effect  of,  2158. 


binding,  as  if  claim  disallowed,  S138  2S. 
for,  to  contain  what,  2141. 
relating  to,  to  be  recorded,  2179. 
that    county    treasurer    pay    to     state 

treasurer,   not  escheat,  2137   4. 
default  to  be  adjudged,  2128. 
denied 

application  for  sale  pending.  2140  26. 
no  heirs  or  claimants,  2140  27. 
depositions,  2128. 
determination    of    persons    entitled    and 

"parts,"  2140  28. 
distinction  from  settlement  of  accounts, 

2140   29. 
domiciliary    executor    to    distribute    for- 
eign assets,  2188  5. 
evidence,  2128. 

exclusive  in  court  of  probate,  2140  81. 
execution  not  issue  to  enforce  decree  of, 

2188    6. 
executor  cannot  appeal  from  decree  ot 

2188    7-9. 
executor's  statement  of  account,  2186. 
foreign     assets     to     be     distributed     by 

domiciliary  executor,  2138  5. 
garnishment  of  share  in  hands  of  admin- 
istrator after  decree,  2188  10. 
generally,   2088,  2186,  2141. 
hearing,  2151. 
heir 

not  barred  until  Judgment  In  escheat, 

2188  11. 
right  of,  is  statutory,  2146  36. 
state  does  not  take  by  succession  as. 
2188  20. 
heirship,   determining  on,  2128. 
homestead,  setting  apart  on  death,  1887. 
how  made  and  to  whom,  2186. 
m   general,  2187  1-24. 
imprisonment  for  disobedience  of  decree. 

2188  12. 
Infant  or  Incompetent  wltlM»nt  guardian 
deposit  with  treasurer,  and  how  with- 
drawn, 2168. 
proceeding's  in  case  of,  2168. 
Judgment  in,  conclusiveness  of,  2128. 
Jnrladlctlon 

after    to    settle    accounts    of    trustees, 
2168. 

of    distribution    acquired    by    petition 

and  notice,  2188  13. 
when  acquired,  2128. 
made  only  to  those  entitled  to  immediate 

possession,  2145  22. 
made    though    time    for   contesting   will 

not  expired,  2141  38. 
manner  of,  2186. 

moneys  duo  on,  not  a  debt,  2146  29,  SO. 
new  trial,  2128. 
non-resident   decedent,   2158, 
not  necessarily  involved  in  settling  final 

accounts,  2188  19. 
notice  of,  2151. 

application  for,  2161. 
further,  2151. 
proof  of  service,  2128w 
requisites,  2128. 
service,  2129. 
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r>ISTRIBTTTION,  ETC.   (Continued), 
distribution 
notice  of 

of  community  property,  how  made,  S144 

8-12. 
of  legatee,   determination  of  validity  of 

will   assumed.  2145   26. 
on  hearingr.   all   advances  adjusted,  aiS8 

14. 
on  whose  petition  made.  8151> 
order  for,  2141. 
settlniT  aside  decree  of,  not  appealable, 

2146   81. 
to  show  cause,  2120. 
where  all  debts  paid  by  first  distribu- 
tion,  2120. 
parties,  2120. 
partition  on,  2151,  2108,  2U». 


improper,  before  order  of  distribution, 

2180  15. 
to  attorney  of  distributee,  2145  22. 
peremptory,    not   awaiting   will    contest, 

when,  2140  32,  33. 
petition  for,  2120. 
power  exercised  only  after  final  account 

settled.  2140  84. 
practice  on,  rules  of,  2120. 
property    claimed    by    third    party    may 

be  distributed  to  him,  2180  16. 
refusal    to    obey    decree,    administrator 

liable  to  distributee.  2180  17. 
reversal    of    judgment    does    not    affect 

claim  to  estate  of  widow,  2180  18. 
right  fixed  by  decree,  not  by  will,  2140 

36.  36. 
setting  petition  for  hearing,  2151. 
settlement  of  executor's  account,  2180. 
state    does    not    take    by  .  succession    as 

heir.  2180   20. 
statement     of     ''reeelpts     and     dlabvrse- 
meiits'* 
settled  on  distribution.  2180  21. 
with  or  without  notice,  2180  22. 
taxes  must  be  paid,  2152. 
title  on  declared  by  decree,  not  created 

anew,  2140  39-42. 
to    legatee    against    descendants    of    de- 
ceased wife  of  decedent,  2141  89. 
to  whom  made,  2186. 
when  may  be  made,  2186. 
whether  present  or  contingent,  2140  30. 
who  may  petition  for.  2120. 
widow's  share  In  comnonlty  vroperty 
her  administrator  takes,  when,  2180  88. 
her  heir  takes,  when.  2180  24. 
partial 

application  for 
notice  of,  2124. 
resisting,    2124. 
bond  for,  2122,  2125,  2127. 

may  be  dispensed  with,  when,  2127. 
payment  or  suit  on,  2126,  2127. 
costs.  2125,  2127. 

of  proceedings  for,  paid  by  applicant, 
2127. 
execution  of  order  for.  2126. 
executor    or    administrator    may    resist, 

2124. 
heir,    legatee,    or    devisee    may    petition 
for  after  one  year.  2125. 


legacies,    payment   of,    or    giving   bonds, 

2122. 
notice  of  application  for,  2124,  2127. 
order  for,  2120. 

delivery  of  proceeds,  2127* 
partition   on,  2125. 
petition  for 

any  interested  person  may  resist,  2124, 

2127. 
executor  or  administrator  may  resist, 
2127. 
proceedings     t6    determine     Interest    of 

heir,  legatee,  or  devisee,  2127. 
time  for,  2122. 
when  may  be  ordered,  2125. 


apply  for,  2124. 
resist,  2124,  2127. 
esfecutrix  not  concerned  with  partial,  2126  4,  6. 

heirs  may  contest  all  matters,  2101. 
heirs  may  file  petition,  2120. 

adzpinistrator  cannot  represent  either  side 

in  contest,  2182  2. 
appeals 

must  be  taken  within  what  time,  2130. 
within  sixty  days,  2182  3. 
appearance,  2180. 
averment   of  claim   of  heirship   necessary, 

2182   4. 
as  to,  generally,  see  analysis  of  48  pars., 

2181. 
attorney  for  minor.  2181. 
complaint   setting   forth   lienship.   2180. 
conflict   of   evidence,    left    to   lower   court, 

2182    5. 
conflicting    rights,    all    determined    In    one 

proceeding.  2182  6. 
costs,  in  discretion  of  court.  2182  7. 
court  to  make  order  directing  notice,  2120. 
cross-examination   allowed,  2182  8,   9. 
decree 
conclusive  where  notice  served   and   ad- 
ministrator party,  2183  10. 
nullity    when    entered    without    notice, 

2188  11. 
of  service.  2180. 
default 
decree  establishing,  entered  without  pre- 
judice, 2183  12. 
rule    as'  to    opening    not    disturbed    on 
certiorari.  2188  18. 
description   of  real   estate   in,  2120. 
future     steps     after     jurisdiction     attach, 

2188   16. 
lielrablp 

as  to.  generally,  2185  31-86. 
determination,  2185  31. 
not  adverse  claims,  2185  82-36. 
petition    heard,    heirship   not   previously    ( 
determined,  2135  36.  i 

in  general,  2182  1-30. 
Jurisdiction 

future  steps  after  attaches,  2188  16. 
over  question  ancillary  to  proper  judg- 
ment.  2188   16. 
jury  may  be  demanded,  2188  17. 
llensblp 

complaint  setting  forth,  2180. 
*  time  to  plead  to  complaint  to,  2180. 
no    appeal    from    distribution,    when,    2184 
26,    27. 
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DISTRIBUTION.  ETC.   (Continued), 
heirs  may  file  petition 

no  kinship,   flndins  of,   within  issue, 

18. 
non-resident  not  required  to  sive  security 

for  costs,   2134   28. 
notice  of  taking  of  depositions,  9181. 
object  to  determine  all  conflicting  claims 

before  distribution,  2184  19. 
ownership  determined,  2186  31. 
plaintiff  Is 

first  petitioner,  2184   20,   21. 
party  filing  complaint,  2180. 
postponement  on  application  for  distribu- 
tion  in  discretion  of  court,  2184  22. 
probate    of   will    in    proceedings    not   pro- 
vided for,  8184  23. 
proceedings 

as  to.  2186  37-43 

involve   questions    of   title   to   property, 

real  and  personal,  2186  37. 
mode  constitutional,  2186  38. 
same  as  ordinary  in  civil  action,  2184  24. 
special  in  probate,  not  civil  action,  2186 

39-42. 
subsidiary  to  that  for  distribution,  2186 
43. 
proper  pleadings,  and  rights  of  parties  to 

determine,  2184  26. 
right  adjudicated,  no  appeal  from  distribu- 
tion, 2134  26.   27. 
security    for    costs    not    required    of    ^on- 
resident.  2184  28. 
time  to  plead  to  complaint  of  lienship,  2iaOi 
unprobated  will   inadmissible  In  evidence, 
2186  29,  80. 
legacies,  property,  how  marshaled  for  pay- 
ment, 2122. 
legatee 

has  right  to  petition  for,  2129  8. 
notice  to  be  given  by  posting,  2128  9. 
probable  expenses  considered,  when,  2120 

10. 
right  to  greater  or  less  portion  not  to 
affect  right  to  hearing,  2128. 
to,   against   descendants   of  deceased  wife 
of  decedent,  2141  39. 
no  petition  for  prior  to  settlement  of  account, 

2099  2. 
ot  estate   of  decedent,   deposit  with   county 
treasurer,  when,  2168. 
payment  out  on  petition  and  order,  2169. 
provision  applicable  to  any  and  all  estates, 

216a 

only  after  account  settled.  2099  8. 

order  for  payment  of  costs  after  decree,  void, 

2180  10. 
petition  for 

distribution  after  one  year,  2127. 
application  may  be  resisted,  2127. 
bond 

may  be  dispensed  with,  when,  2127. 
to  be  filed  by  heir,  2127. 
costs    of   proceedings   shall   be  paid   by 

applicant.  2128. 
court  may 

grant  petition,  when,  2127, 
suspend  proceedings.  2127^ 
delivery  of  proceeds  by  executor,  2127. 
on  notice  of  settlement  of  account,  2100  5 
possession  lost  by,  2089  30. 


real  property,  recording  order,  2179. 
taxes,  2162. 

what  decree  must  contain,  and  is  final,  2141. 
adjvdicntlon   of 

money  due  trustee  under  decree.  2148  3,  4. 
trust  valid.  2148  6. 
as  to.  generally,  see  analysis  of  78  pars^ 

2141. 
in  general,  2142  1-47. 
without  further  notice,  2100  4. 

mSTRIBUTION    AND     PARTITIOlf.       Soe    tlL 
DistHbntion  and  Final  Settlemeat. 

advances  made  to  heirs.  2169. 

"estate"    used    for    ''distributable    assets," 
2169  2. 

interest  of  heirs  and  their  grantees  only 
recognized,  2169  3. 
any  person  interested  may  petition,  2164. 
assigning  whole  estate  to  one  on  pasrment  to 

others,  2167. 
at  time  of  executor's  settlement, 
commissioners,  2168. 

appointment,  oath,  and  warrant, 

for  partition,  appointing,  2168. 

may  take  testimony,  etc.,  216ai 

new,  2168. 

number  o*f,  2168. 

one  only,  may  be  appointed. 

powers  of,  2168. 


confirming  or  rejecting,  2168. 
recording,  2168. 
time  of  appointment,  2164. 
to  be  sworn,  216S. 

to  make,  not  necessary,  when,  2168. 
'  to  make  partition,  are  not  necessary,  2168, 

to  report,  2168. 
duty  of  commissioners,  2168. 

to  make  report,  2168. 
estates 
In  common,  2168. 

in  different  counties,  how  dlTldod,  2166. 
may  be  sold,  2168. 

of  absentees.    See  tit.  SSstates  of  Deeedeats. 
notice.  2168. 

to  be  given  to  all  persons  and  guardians 
before  partition,  2168. 
of  estate  in 

common,  2168,  2164. 
different  counties,  2166. 
owelty,  2167. 
partition 

and  notice  thereof,  and  time  of  filing.    See 

tit  Partition. 
of  Joint  tenure  only  in  probate.  2164  2-6. 
to  be  recorded,  2168. 
payment  for  equality  of  partition,  by  whom 

and  how,  2167. 
petition 
and  notice,  time  for  filing  and  giving,  2164. 
for,  notice  of,  to  whom  given,  2164. 
must  be  filed  before  decree  of  distribution, 

2164  7. 
notice  of,   for,  2164. 
proceedings,   where  property   cannot  be  di- 
vided without  injury,  2167. 
sale 

for  distribution  and  partition,  2167. 
how  conducted,  2167. 
may  be  ordered,  2167. 
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DISTRIBUTION  AND  PARTITION  (Continued). 

shares  to  be  set  off  by  metes  and  bounds, 
2157. 

where  some  heirs  parted  with  interest,  S1S6. 

who  may  petition  for,  2154. 

whole  estate  may  be  assigned  to  one  in  cer- 
tain cases,  2167. 

DISTRIBUTin:    SHARK    OF    HBIB.      See    tit 
Attaehment. 

may  be  attached,  when,  880  18. 

DISTRICT  ATTORBTICY 

action  by  for  commission  on  moneys  col- 
lected, limitations,  292  19. 

affidavit  may  be  taken  by,  2421  4. 

authority  to  take  verification,  888  14. 

duty  in  relation  to  public  administrator,  2182. 

duty  where  public  administrator  fails  to 
make  return  and  to  account,  2192. 

DISTRICT   COURT 

transfer  of  books,  records,  and  actions  to 
superior  court,  88. 

DISTRICT  OF  COLUMBIA 

included  under  state  and  United  States,  17. 

DITCH  IN  MINING  DISTRICT 

proprietors  tenants  in  common,  1288  25. 

DIVIDENDS^     See  tit  Corporations. 

action  to  recover,  216  66. 
accrues,  when,  216  56. 
demand  and  refusal  necessary,  807  60,  61. 
limitation  of  action,  867  61. 

DinsiON  OF  THIS  CODB 

as  to,  1. 

DIVISION  FENCES.     See  tit.  Boundaries 

demand  for  half  value  of  can  be  counter- 
claimed  against  rent.  620  14.  , 

DIVISION  OF  JUDGES.   See  tit.  Supreme  Court. 

works  affirmance,  1474  17,  18. 

DIVORCE.     See  tit.  Alimony. 

action  to  set  aside  as  fraudulent,  limitation, 

298  116. 
admission   of  adultery   not  sufficient,   when, 

2698. 
alimony  in.    See  tit.  Alimony. 
application     for    cannot    be    awarded    on 

constructive  service,  S85  11. 
pendente  lite  and  counsel  fees  on  appeal, 
1446  19-22. 
allesrations  of  wilful  neglect  in,  in  complaint 

for,  561  28. 
allowance,  execution  for,  1150  18. 
amendments  in  complaint  for,  686. 
appeal,  jurisdiction  on,  40  60-62. 
baseless    charge    of    infamous    conduct,    pre- 
sumptions of  suffering,  2351  4. 
change  of  venue  in,  475  62,  63. 
common -law  rule  followed,  2598  1. 
confession 

is  admissible,  2598  2. 
of  adultery,  2508. 
costs  in  action  for,  1544  6. 
cross-complaint  in  action  for,  629  42-46. 
death  of  party  takes  away  power  of  appel- 
late court,  1408  11. 
decree 

granting,  appealable,  1483  42. 
in,  construction  of  provision  for,  962  4. 
of  cannot  be  entered  nunc  pro  tunc  after 
death   of  party,  1128  6. 


does  not  remove  inhibition  as  to  communica- 
tions between  parties,  2310  10. 
final  money  judgment  in,  appointment  of  re- 
ceiver, 1165  8. 
injunction  in,  816  23. 
issue  of  fact  in  not  raised  by  default,  986 

10. 
Judgment 

for    money    on    final    decree    is    ordinary 

money  judgment,  1166  12. 
to  set  aside,  appeal  will  be  dlamlesed,  1488 
43. 
Jurisdiction 

of  proceedings  for,  71. 
on  appeal,  40  60-62. 
jury  in  action  for.    See  tit  Jury* 
requiring  deposit  with  clerk  of  one  day's 
per  diem  and  mileage,  1020  10. 
lien  of  decree  in,  upon  community  property, 

1130  48. 
order 

after  judgment   for  sale  by  receiver,  ap- 
pealable, 1488  41. 
allowing  alimony  pendente  lite,  appeal,  40 
62. 

directing    payment    of    alimony    pendente 

lite,  appealable,  1482  39-43. 
for    alimony    and    custody    pendente    lite, 

1616  3. 
modifying  judgment  in,  stay   of  proceed- 
ings by  undertaking,  1464  16. 
of  sale  of  community  property  in  action 
for,  1156  3,  4. 
pleadings  and  testimony  to  be  kept  private, 

106  6. 
private  sittings,  104. 
receiver  appointed  In 

does  not  sequestrate  property,  846  107. 
power  of,  939  43,  44. 
when.  928  77. 
sitting   of   court,   private,   104. 
venue  in,  469  66,  66. 

DOCKET.     See  tits.  Docket  of  Justices'  Courts 
Superior  Court  |  Supreme  Court. 

entries  made,  how,  1140. 
how  kept,   1140. 

what  to  contain,  1140. 
inspection,  open  for  public,  1141. 
Is  what,  1140. 

judgment,  how  and  when  entered,  1136. 
of  justice  of  the  peace.     See  tit.  Docket  of 
Justices'  Court. 

as  to,   1399-1402. 
public  inspection,  open  for,  1141. 
redemptioner  must  produce  copy,   1193. 
satisfactipn,  entering  in,  1142. 
to   be   open    for   inspection    without   charge, 
1141. 

transcript  of  may  be  filed  in  other  counties, 

1141. 
what  to  contain,  1140. 

DOCKET     OF     JUSTICES     COURT.       See     tit 
Docket. 

as- evidence  of  judgment,  1400  7. 

as  to,  88,  1390-1402. 

construction  of  provision  for,  1400  3-6. 

conviction  for  contempt  must  be  entered  in. 

1399. 
definition  of,  1140. 
entries,  how  made,  1140. 
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DOCKET  OP  JUSTICES*   COURT    (Continued). 

entry  of  prima  facie  evidence  of  what,  144HK 
as  to,  generally,  1400  3-9. 

execution  on  of  predecessor,  may  isaue,  1402. 

foreigrn,   copy  of  evidence,  28S1* 

index  to  must  be  kept,  1401. 

judse  to  desifirnate  succeeding:  justice,  when, 
1402. 

judgment  of,  IISO. 

justice  may  issue  execution  or  other  process 
upon  of  his  predecessor,   1402. 

must  be  delivered  by  justice  to  his  succes- 
sor or  to  county  clerk,  1401. 

predecessors,  justice  may  issue  execution  or 
other  process  upon,  140:& 

proceedings  as  to  when  office  becomes  vacant 
before  successor  is  appointed,  1401. 

recitals  in  do  not  show  jurisdiction,  1401  10. 

successor  of  justice,  who  shall  be  deemed, 
1402. 

what  to  contain,  18fM^. 

DOCUMENT 

ancient.     See  tit.  Anelent  Doemnente. 

in  custody  of  public  officer,  inspection  of 
cannot  be  compelled  by  mandamus,  when, 
1507   14. 

proving.     See  tit.  Bvtdence. 

DOGS 

replevin  will  lie  to  recover,  800  266. 

domicile:.     See  tit.  Residence. 

DOMICILIARY     ADMINISTRATOR.       See     tit 
Bxecator  and  Administrator. 

to  deliver  to  ancillary  on  demand,  2042  16. 

DOMICILIARY   APPOINTEE.      See    tit.   Execu- 
tors and  Adminlstrntors. 

duty  of  to  gather  foreign  assets,  if  possible, 

2037  11,  12. 
of  another  state  controls  personal  property 

there,  2037   10. 

DOMICILIARY  EXECUTOR.     See  tit.  Bzeevtor 
and  Administrator. 

to  distribute  foreign  assets,  2188  6. 

DOMICILIARY    REPRESENTATIVE.      See    tit. 
Eixccntor  and  Administrator. 

must  account  for  foreign  assets  received, 
2007  5. 

DOUBLE   DAMAGES.     See  tit.   Damages. 
for  embezzlement  of  property  of  estate,  1008. 

DRAINS 

condemnation  of  land  for,  1752  26-81. 

DRUGGIST 

exempt  from  jury  duty,  14& 

DRUNKARD.     See  tit.  Inaane  and  Inoonipetent 
Persona. 

not  generally  of  insane  mind,  2217  4. 
DUTY 
presumption   of  discharge  as  against   loose 
statements.   2892   80. 

DYING  DECLARATIONS.     See  tit  ESrldence. 

as  to,  generally,  228& 

excluded   in   rule   in   regard   to  instructions, 

2530  284. 
instructions  as  to,  2518  110. 
part  of  res  gestae,  when,  2272  8,  9. 
person  making  admission  of  does  not  make 

him  a  "witness,"  2301  2. 

EASEMENT 

by  prescription  an  adverse  user,  250  92-101. 


creation  of  by  prescription,  281  66. 

not  subject  to  ejectment,  2877  34. 

subject  to  right  of  eminent  domain,  17S6  5. 

EGRESS  AND  INGRESS 

right  to  from  street,  818  67. 

EJECTMENT 

action  in,  does  not  abate  if  cause  Burvives, 

2046   6JI. 
affirmance   of  judgment   in   on  modification, 

40  121-124. 
against  hold-over  tenants,  1048.12. 
alienation  pending  suit,  does  not  prejudice, 

1278. 
answer   in.   508  83,   84. 
as  to,  216  67-70. 
by  administrator  or  ezeentor 
legal  title,  1887  26. 
parties  to,  1800  54. 
by  devisee  after  death  of  widow,  1085  14. 
by  heir  pending  administration,  1807  28. 
by  minor   to   recover  possession   of  land,  by 

limitatioup  880  2,  838  7. 
by  widow  against  administrator   to  recover 

homestead,  1014  64. 
complaint  in  action  in,  552  29-37. 
contract    of    purchase    must    be    set    up    as 

counterclaim.  61:1  34. 
correction   of   errors   In   description   in,   2579 

192. 
cross-complaint  of  money  demand,  620  47-53. 
costs   in,   1580. 

description   of  property  in  complaint,  655. 
easement  not  subject  to,  2877  34. 
equitable   title  cannot  prevail   against  legal 

title  of  heirs.  2042  16. 
executor,  suit  by  or  against,  2030. 
'    Injunction    will    not    issue    to    restrain,    S16 

28,   29. 
improvements,  set-off  for,  1267. 
intervention   In,   right   of,   qusere,   486   65. 
joinder  of  cause  of  action  with,  660. 
judgment  in,  in  favor  of  tenant,  is  not  estop- 
pel, 2322  18,  19. 
measurement 
of  land   in  dispute,   1268. 
of  shafts,  tunnels,  etc.,  1268. 
parties 
as  to,  888. 
defendant 

as  to,  304  68-66. 

unknown,     how    claims    of    determined, 
1276-1285. 

who  may  be  joined  as,  800. 
possession 

in  executor,  may  maintain,  2080  26. 
in  heir,  may  maintain,  2080  26. 
production  of  order,  when.  2407  2,  3. 
provision   as   to   lis  pendens  does  not  apply 

to,  505  13,   14. 
receiver  upon  not  appointed,  824  27. 
re-entry  after  contempt  of  court,  1782. 
service    within    county    presumes    residence, 

530  27. 
suit  on  undertaking  on  appeal,  850  10. 
summons  to  unknown  defendants,  1277»  1278. 
survey  of  land  In  dispute 
as  to,  1268,  1260. 

liability  for  injury  done  by,  1260. 
order  may  issue  for,  1268. 

wnat  to  contain  and  how  served. 
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EJECTMENT   (Continued). 

survives  death  of,  414  61-56. 

tenants  in  common  may  sue  alone,  400  5. 

termination  of  plaintifTs  -right  pending  ac- 
tion, effect  of,  44  32,  33,  126«. 

title,  plaintifTs,  terminatingr  duringr  suit,  1280. 

trespass  of  animals  cannot  be  set  up  as 
counterclaim,  612  35. 

trial  by  jury  in  action  of,  988  2. 

unknown  claimants,  1278. 
determining  title  of,   1277. 
summons  to,  1277^  1278. 

use  and  occupation  cannot  be  set  up  as  a 
counterclaim  in,  612  36. 

verdict  in,  1011« 

when  landlord  entitled  to  bring,,  1648  11. 

witness,  must  produce,  when,  2407  4,  6. 

writ    of    possession.      See    tit.    Writ    of    A«- 
•Istance. 
as  to,  888. 

ISLiESCTION.     See  tit.  Contestlas  Electloa. 

alternative  Judgment  for  goods  In,  by  attor- 
ney,  185  141. 

annulment,  effect  of,  1680. 

between  counts  in  complaint,  668  13,  14. 

contest  of.     See  tit.  ContemUnm  Electloa. 
as  to,  1611-1681^ 

delinquency  of  official  acting,  1617  16'18. 

holiday,  day  on  which  election  held,  is,  11* 

illegal  votes,  when  not  to  annul,  1617 

irregularity  and  misconduct  of  Judges,  1615k 
when  not  to  annul,  1616t 
when  to  annul,  1614. 

Justices  of  the  peace.  84. 

malconduct  of  official  at,  1617  16-18. 

of  defense,  not  compelled,  624  16-18. 

of  remedy 

in  action  against  steamers,  etc.,  1847  6,  7. 
motion  to  compel,  698  85. 
when   a  bar,  688   86. 
when  it  is  not  a  bar,  684  87. 

of  widow  to  take  bequest  in  lieu,  time  of, 
1923  14. 

preference  given  to  contested  election  cases 
on  appeal,  66. 

presumption  of  nomination  after,  2891  73. 

public'  officers,  of,  prescribed  by  Political 
Code,  168. 

setting  aside,  1618  8,  9. 

superior  court  Judges,  66, 

supreme  court  Judges,  30* 

void  office  vacant,  1680. 

what  does  not  invalidate,  1617  21-26. 

who  may  contest,  1611. 

ELECTRICAL    APPARATUS 

mechanics'  lien  on,  1679  40. 

ELECTRICAL    POWER,    ETC.    COMPABTT 

eminent   domain   for,  1747. 

ELISOR 

appointment  of  on  death,  inability  or  ab- 
sence of  commissioner  appointed  to  sell 
in  mortgage  foreclosure,  1214. 

compensation  of  for  summoning  Jury,  162. 

summoning  Jurors  to  complete  panel,  162. 

summoning  Jury   forthwith,   150, 

to  give  undertaking,  1214. 

to  sell  eifcumbered  property,  1218. 

EMBANKMEIVT 

action  for  erecting  and  causing  overflow, 
limitation,  204  53-56. 


EMBEZZLEMENT.  See  tits.  Embendement 
and  Sarrender  of  Property  of  Estate  | 
Estates  of  Decedents. 

administrator,  etc.,  by,  2092. 
appropriation  of  money  by  acting  deputy  as- 
sessor is,  2888  44. 


ground  for,  769. 

in  Justices'  court  In  case  of,  1880. 
definition  of,   1903  3. 
estate  of  decedent,  1908-1905,  2082. 
ward's  property,  examination  of  person  sus- 
pected of,  2260. 

EMBEZZLEMENT      AND      SURRENDER      OF 
PROPERTY  OF  ESTATE 
accounting,   citing  persons   to,   1906. 
before 'grant  of  letters  testamentary,  1908. 
eltatlon 
as  to,  generally,  1908. 
disobedience  to,  1904. 
to  persons  intrusted  with  estate,  1905. 
to  persons  suspected  of  having  embezzled 
estate,  etc.,  1908. 
as  to,  generally,  see  analysis  of  7  pars.. 
1904. 
compelling  disclosure 
by  imprisonment,  1904. 
default  Judgment  that  defendant  disclose, 
1906  2. 
damages    double    value    of   property    as    as- 
sessed by  court,  1904. 
disclosures   may  be  compelled  by  imprison- 
ment, 1904. 
embeaslement 

before  grant  of  letters  testamentary,  1008. 
citation  to  person  suspected  of,  1003. 

penalty   for   refusing   to   obey,   1904. 
definition   of,   1908  3. 
examination  of  person  suspected  of,   1908, 

1904. 
expenses  of  person  cited  on  suspicion  of, 
1908. 
punishment   for,   1904. 
exclusive  remedy  not  afforded  by  provision, 

1004  2. 
extent  of  power  of  court,   1908  4. 
instrument  in  writing,  definition  of.   1904  3. 
Jurisdiction,   title   to  property,   1904  4. 
liability    in    damages    for    double    assessed 

value   of  property,   1904. 
letters   testamentary   before,    1903. 
papers    respecting,    concealed,    how    secured, 

1908,  1904. 
persons  Intrusted  with  estate  may  be  cited 

to  account,  1906. 
possession 

executor  or  administrator  to  have,  1898. 
of    real    estate,    when    to   be    delivered    to 

heirs  or  devisees,  1902. 
recovery  of,  by.  executor  or  administrator, 
1983. 
penalty 

for  embezzlement  of  estate,.   1904. 
for  refusal   to  obey  citation,   1904. 
persons    intrusted    with    estate    of    decedent 

may  be  cited  to  account,  1906. 
remedial,    not    penal,    statute,    and    constitu- 
tional, 1004  6. 
refusal  to  obey  citation,  penalty  for,  1904. 
service   of  citation,   1004  7. 
validity  of  provision,  1008  5,  1904  6. 
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ProccedlBfffl. 
•bandonntent  of  defense 

effect,  1782  2. 

plaintlfTs     right    to    property    confirmed, 
1782  2. 
abstract  question,  appeal  dlsinlssed,  1408  12. 
action 

how  commenced,  17d2b 

where  to  be  brought,  17d2b 
adequate 

compensation,      undertaking      on      appeal, 
when,   1786  45,   46. 

fund  in  custody  of  agent  of  public,  1782  8. 
an  element  of  sovereignty,  1747  15. 
annulment  for  failure  to  pay  damages,  1778. 
answer  may  show  what,  1767. 
appeal  in,  1S87  41. 

defense  not  abandoned  by,   1782. 

effect  of,   1777  2. 

final    order   of   condemnation   Is   a   special 
order  after  final  Judgment,  1788  6,  6. 

from  Judgment,   1788  2-4,  9,   10. 

is  refusal  of  deposit,  1782  4. 

on  compensation  alone.  Judgment  not  va* 
cated,  1782  5. 

provisions  relating  to  apply,  1788. 

undertaking  on,  1788  11. 
as    to,    generally,    see   analysis    of    13   pars., 

i7mr. 

attorney's   fees   in   action   on   bond   to   build 

fences,  etc.,  1776. 
authorized  public  use,  evidence,  1769  2-lS. 
award 

costs  need  not  be  included  in  deposit  of, 

1778  2. 
costs  not  a  part  of,  1787  18. 
deposit  of  amount  assessed  as,  1778  3,  4. 
non-payment    of,    annulment    of    proceed- 
ings, 1779  6-7. 
payment  to  be  made  to  true  owner,  1779 
8-10. 
bill  of  coats 

must  be  presented  by  defendant,  1789  8. 
prima  facie  evidence,   1787  4. 
bond 

amended,  cannot  be   filed,  when,   1777  4. 
constitutionality  of  provision  for,  1777  7,  8. 
in    double    assessed    cost    of    fences    and 
cattle-guards,    required,    when,    1777   8. 
suit  on,  1777  5. 

to  build  fences  and  cattle-guards,  1776. 
burden  of  proof  on,  1760  19-30. 
cattle- guards  and  fences,  1768,  1776. 
code 

does  not  require  costs  to  be  paid,  1777  6. 
effect  of  this  part  of,   1788,  1789. 
common   use,   1768. 

court  may  regulate  mode  of  enjoying,  1768. 
compensation,  see  ''damages,''  this  title, 
appeal  on.  Judgment  not  vacated,  1782  5. 
ascertained  by  Jury,  unless  waived,  1788  8. 
court  to  order  money  deposited  to  be  de- 
livered to  defendant,  when,  1780. 
defendant,  when  entitled  to  demand,  1780. 
deposit  In  eonrt 

amount  of  and  duty  of  court,  1780. 
county  clerk  liable  to  plaintiff  for  loss, 

1780. 
is  at  risk  of  plaintiff,  1780. 
plaintiff  to  make  loss  good,  1780. 


deposit    of    money    with    state    treasurer, 

and  his  duty,  1780. 
payment  to  defendant  an  abandonment  of 

defenses,  when,  1780. 
to  owner  of  land  not  taken,   1788  7. 
without  respect  to  benefits,   1788  8. 
complaint  and  its  contents,  176S. 

as  to,   generally,  see  analysis   of  40  part., 

1768. 
description  of 

each  piece  of  land  sought  to  be  taken, 

1768. 
general    route    and    proposed   termini  of 

right  of  way,  1764  7-11. 
land  to  be  taken,  1764  2-6. 
failure   to   agree   with   owner  as   to   price, 

1765  12-14. 

grant    of    right    of   way    by    state    to   use 

streets,   176S  15. 
If  right  of  way  is  sought,  complaint  must 

show  allegation,   1768. 
in   condemnation   for   sewer,   1763. 
Joinder  of  actions,  1765  16,   17. 
location,  compatlMi»  with  the  greatest  pub- 
lic  good.   1766  18. 
manner  in  which  plaintiff  proposes  to  con- 
struct road,  1765  19. 
miscellaneous   matters    in    complaint,    1765 

20-24. 
'*more  necessary  public  use,"  1766  25. 
names  of 

all  owners  and  claimants,  176S. 
corporations,    1763. 
necessity  of  taking  land,  1766  26,  27. 
parties 

defendant  must  be  named  in,  1796  88-3L 
plaintiff,  in,  1766  32,   38.  ' 
public  character  of  use  must  appear  from, 

1766  34-36. 

requirements  of  statute  must  be  fully  and 

fairly  complied  with,  1766  37. 
source   of   right,   as    to   stating    generally, 

1766  38. 

Statement  of  the  right  of  plaintiff,  1763. 
sufficient  designation  of  defendant.  1764  1. 
tender  of  compensation  must  be  set  forth, 

1767  39. 

value   of   land   to   be    taken   and    damages 
need  not  be  alleged,  1767  40. 
condemnation     in.       See     tit.     Condemnatlea 
Proceedings. 
clearly   for  public   use,   conclusive,    1746  2. 
denied  for  private   use,   1747   11. 
estates  and  rights  subject  to,  1755. 
facts 

necessary   to   appear  before,   1788. 
to  be  found  before,  1758. 
conflicting  claims.  1771  29-31. 
conflicting  claims,  court  may  determine,  1768. 
constitution  extends  common  provision,  1746 

5. 
constitutional    provisions    need    not    conflict 

with   federal  constitution,  1786  84,  35. 
constitutionality  of  provision  for  bond,  1777 

7,    8. 
construction  of 

provision.  1785  39,  1789.  • 

statute,    in    general,    1788,   1789. 
this  part  of  code,  1788,  1789. 
copy  of  order  must  be  filed  in  the  recorder's 
office,    1779   2. 
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costs,  1786. 

apportionment  of,  17M. 

improper,  when,  1786  2. 
as  to,  generally,  see  analysis  of  18  pars.* 

178«. 
%iU  of 

must  be  presented  by  defendant,  1789  8. 
prima  facie  evidence,  1787  4. 
code  does  not  require  to  be  paid,  or  depos- 
ited,   1777   6. 
counsel  fees  not  recovered  as,  1787  10. 
dcpoalt  of 

need  not  include,  1778  8-4. 
discretion    of    court,    limitation    of,    178T 

11,  12. 
may  be  allowed,  1786. 

must  be  paid  by  party  seeking  condemna- 
tion,  1787  6,  7. 
not  included  in  award  to  be  paid  or  de- 
posited, 1787  18. 
of  transcript,  1787  9. 

provision     for    allowing    not    unconstitu- 
tional, 178S  81. 
to  require  defendant  to  pay  any  portion  of 
costs,   what   to  reduce   award,   1787   8. 
covasel  fees 

cannot  be  recovered  as  part  of  compensa- 
tion of  damages,  1787  10. 
not  allowed  in  general  Judgment  for  de- 
fendant, 1788  9. 
counterclaim,  609,  1797. 

county    proper    party    plaintiff,    when,    1786 
32.  38. 


may  order  money  to  be  deposited  in  state 

treasury,  1781. 
or  jury  to   assess  damages,   1768. 

as  to,  generally,  see  analysis  of  103  para, 

1769. 
compensation  to  be  assessed,  how,  1766. 
property  sought  to  be  condemned  consti- 
tuting   only    part    of    large    parcel, 
1769. 
separately,  how  much  the  portion  sought 

to  be  condemned  Is  injured,  1769. 
value  of  the  property  sought  to  be  con- 
demned, 1769. 
^rbere  property  aoiigbt  to  be  condemied 
is  for  a  railroad,  1769. 
is  water,  1769. 
power  of,  1769,  1768. 

shall    have    Jurisdiction    to    regulate    the 
mode  of  crossing,  or  enjoying  a  com- 
mon use,  1768. 
cross-complaint,  626,  1767. 
crossings,  court  may  regulate  mode  of  mak- 
ing, 1768. 
curing     defective     title,     new     proceedings, 

1776. 
"damaged"    superadds    guaranty    of    former 
constitution,  1747  20. 


adaptability  to  particular  use,  1770  2. 

allowance  by  Jury  not  Included  in  Judg- 
ment,  when,   1770  3. 

annoyance  or  discomfort  merely  not  ele- 
ments  of,   1770  4. 

annual  net  profit  from  particular  use, 
1770  5. 

apportionment  of,  1768. 


as  to,  1768.  * 

generally,  see  analysis  of  10  para,  1778» 

also  103  pars.,  1769. 
property  not  taken,  1788  10. 
aMUMsmemt 

for  taxation  not  admissible  to  show  val- 
ue,  1770  6. 
manner  of,  1768. 

of  damages  by  commissioners,  1770  8. 
records     incompetent     to     prove     value, 
1770  7. 
award  not  enforced,  no  possession,  1788  11. 
beneflt 

of  improvenaent,  considered,   1770  9. 
to  be  considered  in  the  assessment,  1768. 
to  land  off-setting,  1770  10-20. 
burden  of  proof  as  to  value,  1771  21. 
business  on  lot,  not  taken,  damage  to,  1771 

22,  23. 
comparative  value  before  and  after  taking, 

1771  24,  25. 
compensation  for  property  taken,  1771  26. 
condemnation  money  paid  on  award,  1771 

27,  28. 
conflicting   claims    on    condemnation,    1771 

29-81. 
counsel  fees  paid  by  owner  not  recoverable 

as  damages,  1771  82. 
court  or  Jury  to  assess,  1768. 
date 

when  to  be  fixed,  1778. 
with  respect  to  which  shall  be  assessed, 
177B. 
dedication  of  land  for  streets  prevents  con- 
demnation, 1771  88. 
deduction  of  benefits,  1770  10-20,  1771  84. 
deposit 

for  in  court,  1778,  1780. 

of   amount   assessed   for  damages,    1778 

8,4. 
or  bond  for  payment  of,  1776. 
deputy  assessor,  statement  of  to  prove  val- 
ue,  1771  85. 
elements  of,  1768. 
estimate  of  value,  1771  86,  87. 
experts  on  value,  .evidence  of,  1772  38. 
failure  to  pay  annulnient  of  proceedings, 

1778. 
fences  as  element  of  damages,  when,  1772 
89-41.  ' 


by  court,  1772  42. 
by  Jury,   1772  43-47. 

facts  found  must  support  Judgment,  1772 
48. 
gold-coin    Judgment    cannot    be    rendered, 

1772  49,  50. 
hearsay     or     common     report     admissible, 

when,  1772  51. 
improvements   on   lands,   considering,   1772 

52-55. 
in  cases  involving  waters,  1768. 
increased  cost  of  irrigation  irrelevant  for, 

1778  56,   57. 
interest  on,  1776. 
Jury  trial  on,  1778  58,  59. 
market  value  to  be  presented,  not  value  to 

owner,  criterion,   1778  60-65. 
measure   of,   1776. 

compensation,  rules  as  to,  1778  66. 
money    deposited    applied    on,    1788. 
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damages 

non-payment  of  award,  annulment  of  pro- 
ceed in  gra,   1770  6-7. 
not  to  include  Improvements  made  subse- 
quent  to   summons,    1776. 
only  for  special  Injury,  1746  6. 
opinion  by  expert  witnesses  as  to  value  of 

land,    admisslDle,    when,    1773    67-75. 
payment  of 

time  for,  177«,  17fiO. 
to  be  made  to  true  owner,  1779  8-10. 
1  peculiar    fitness    of   land    for    special    pur- 

<  poses  as  element  of  damages,  1774  76,  77. 

personal  pleasure  or  enjoyment,   consider- 

Ingr,  1774  78. 
private  road  taken  for  public  highway,  al- 
lowing  for   Improvements,    1774   79. 
report  of  viewers  need  not  draw  distinc- 
tion between  value  and  damages,  1774 
80. 
respective   claims   of  parties,   and   amount 
coming    to    each    need    not    be    deter- 
mined  by   commissioners,    1774   81,    82. 
rules  for  ascertaining  damages,  1774  88-86. 
statement  of  deputy  assessor  to  prove  val- 
ue, 1771  36. 
to  be  assessed  for  each  source  of  injury 

separately,  1768. 
to  whom  to  be  paid,  1778. 
date    with    respect    to    which    compensation 
shall  be  assessed,  and  measure  thereof, 
1T76. 
as  to,  generally,  see  analysis  of  12  pars., 

1775. 
valuation  as  to,  date  of  issuance  of  sum- 
mons,   1776  5-12. 
dedication  by  owner  to  public  use  bara  con- 
demnation,  1756  2. 
defective  title,  new  proceedings  to  cure,  1776. 
defend,  who  may,  1767. 
defense,  who  may  make,  1767. 

as  to,  generally,  see  analysis  of  12  pars., 
1767. 
defined,    1746. 
depORlt 
accepted 
defense  abandoned,  conditionally,  178S  13. 
need  not  be   made,   pending  motion   and 

appeal.  1788  16. 
plaintilT  may  occupy  premises,  1783  14. 
appeal  is  refusal  of,  1782  4. 
of  amount  assessed  for  damages,  1778  8,  4. 
of  award  need  not  Include  costs,  1778  2. 
determination  of  demand,  not  subject  to  col- 
lateral attack,  1746  7. 
discretion  of  court  in  allowing  costs,  limited, 

1787    11-13. 
district  court  jurisdiction,  1762. 
caMcment 

may  be  condemned,  1766. 

subject  to,   1756  5. 

taken,    is    not    one    owned    by    defendant, 

1765  4. 
water  in  natural  channel  acquired,  1765  3. 
entry 

on   !and  to  survey,  action  for,  1761. 
right  of,  may  be  condemned,  1756. 
to  make  surveys,  1761. 

as  to,  generally,  see  analysis  of  8  pars., 
1701. 


•atate 

subject  to  public  use,  1766. 
an  easement.  1766. 
fee  simple,  1766. 

right   of   entry   upon   and   occupation  of 
land,   1786. 
what  may  be  acquired,  1766^  1766. 
exception 

to  stay  proceedings,  1786  40. 
under,  1789. 
execution  to  recover  damages,   1778. 
facts  necessary  to  be  found  by  court  befort 
condemnation,    1768. 
as  to,  generally,  see  analysis  32  pars.,  1758. 
fee   simple 

may  be  condemned  for  what,  1756. 
subject  to,  1766  6. 
fences 

and  cattle- guards,  1768-1778»  1788. 
provision     relating    to,     applicable    when, 
1778   20,   21. 
fencing,  1768,  1772  89-41. 
final 

decree  only  after  compensation,  1746  S,  4. 
Judvmant 

in,  appealable,  1483  44-46. 
meaning  of  term,  1777  9-11. 
payment 

or  deposit  made  before  entry  of  Judg- 
ment,  1778   19. 
within  thirty  days  after,  1778  14-18. 
order  of  condenanatlon 

as  to,  generally,  see  analysis  of  25  para.. 

1779. 
authority  to  make  depends  upon  proof  of 

money  paid  into  court,  1780  8-12. 
description   may  be   aided   by  map,  178i 

13-16. 
is  what,  1779  4] 

making  of  without  notice  or  opportunity 

to  defendants  to  be  heard,  1780  17-19. 

recital  of  payment  of  damage  money  in. 

1780    22. 
takes  effect,  when,  1780  20,   21. 
what  to  contain,   1779, 
when   fllv.d,  title  vests,  1779. 
for  what  purposes  may  be  exercised,  1747. 
franchise  may  be  condemned,  1766. 
generally,  1746-1789. 
gold  coin,  etc.,  1126  148. 
greatest  good   to  public  and  least  injury  to 

Individual.    1762    3. 
hearing,  1768. 

improvements    made    subsequently    to    sum- 
mons, no  compensation  for,  1776. 
injunction   In,  order  ex  parte  dissolving,  in- 
valid,  1784  19. 
Interest 

and    costs   in,    1644   6. 
on   judgment  in,  1779  8. 
Interlocutory  order  for  possession,  1780. 
is  a  special   proceeding,   1788  8. 
judgment  for  plaintiff  stayed  by  undertaking 

on  appeal,  1454  17. 
Jurisdiction  of 

court  to  regulate  mode  of  making  cross- 
ing of,  or  enjoying  common  use,  176& 
superior    court,    1762. 

as  to,  generally,  see  analysis  of  5  pars., 

1762. 
in   exercise  of  power  of,  81   162. 
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E3£INENT  DOMAIN   (Continued). 

leerislature    determines    what    is   public    use, 

1746  8,    9. 
locatingr  property  required,  1761. 
loeatlon 

injurious,  proof  to  be  clear,  1702  4. 
of  property 

manner  of,  1761. 
survey,   1761* 
parties  may  make,  when,  1761. 

as  to,  srenerally,  see  analysis  of  8  pars., 
1761. 
mandamus    for   possession   denied   after   ap- 
'  peal  from  order,  1788  16. 

map  should  Indicate  precise  position  of  line 

of  railroad,  1762  6. 
may   be   exercised   on   behalf  of  what   uses, 

1747. 
znoney  ordered  paid  by  treasurer  need  not  be 

brought  Into  court,  1784  17. 
municipality's  land  may  be  condemned,  17B6. 
necessary  public  use,  1760  14-18. 
new   corporation    succeeds    on    consolidation, 

415  57. 
new  proceedingrs  to  cure  defective  title,  1776. 
new  trials  and  appeals,  1788. 

as   to,   generally,  see  analysis  of  11  pars.. 

1788. 
appeal    lies    from    judgment,    when,    1788 

2-4. 
costs,  defendant  to  bear  when  he  recovers 

less,    1780. 
effect  of  motion,  1788. 
final  order  of  condemnation  is'  special  order 

after  final  judgment,  1788  5,  6. 
new  trials  properly  granted,  when,  1788  7. 
provisions   relating  to   apply,   1788. 
undertaking  on,   1788  11. 
,        occupation  during  proceedings  a  taking,  1784 
18. 
*     option    to    take    land    after   Judgment,    1777 
12,  13. 
order 

ex  parte  dissolving  injunction  in,  invalid, 

1784  19. 
for  condemnation,  177B. 
in  proceedings  subject  to  be  modified,  1784 

20. 
of  condemmatiom 
filing,  1779. 
What  to  contain,  1779. 


may  contest  right,  1747  10. 

not  compensated  until  he  can  take  deposit, 

1784  21,  22. 
out  of  possession  has  ordinary,  not  sum- 
mary remedy,   1784  22. 
parties  may  make  location,  enter  and  survey, 
when,  1761. 
as  to,  generally,  see  analysis  of  8  pars., 
1761. 
payment 

into    court    does    not    discharge    plalntifl, 

1781. 
of  damages   or  deposit   of  bond   therefor, 
1776. 
as  to,  generally,  see  analysis  of  21  pars., 
1777. 
when  to  be  made,  1776,  1778,  1780. 
within    thirty    days    after    final    judgment, 
1778  14-19. 


pending   proceedings  not  affected  by  provi- 
sion, 1788. 
plaintiff  not  bound  to  take  land,  1784  23. 
possessioB 

in    plaintiff,    court    may    legalize,    but    not 

eject,  1784  24. 
tiot    given    until    compensation    paid,    1784 

26. 
plaintiff  may  be  authorized  to  take  when, 

1780. 
putting  plaintiff  in  on  payment  or  giving 
bond    pending    new    trial    or    appeal 
1788. 
power     of    court    to    determine    confiicting 

claims,    1768. 
practice,  rules  of  1787,  1780. 
preference    of   proceedings    over   other   civil 

actions,   1788. 
private    use    shown,    condemnation    denled> 

1747  11. 
private  property 

belonging  to  state,  1767  4,  6. 

defined,  1766. 

that  may  be  taken  ladndes 

all  classes  of  private  property,  1756. 
all  real  property,  1756. 
all  rights  of  way  for  any  and  all  pur- 
poses,   1756. 
franchises  for  toll-roads,  etc.,   1756. 
land  belonging  to  this  state,  1756. 
property     appropriated     to     public     use, 

1756. 
railroad  crossings,  1756. 
what  included  under,  1756. 
proceedings 

abandoned,  money  not  accepted,  1784  26. 
adversary     subject     to     constitution,     1785 

27. 
to  condemn 

land  belonging  to  this  state,  1756. 
what  facts  must  be  shown,  1758. 
has  no  element  of  contract,  1786  28. 
proof  of  incorporation  of  municipality  when 

plaintiff,   1761   31. 
property 

devoted  to  public  mo 
may  be  condemned,  1756. 
what  must  be  shown  before  condemna- 
tion of,  1758. 
taken   and  used,  if  deposit  adequate,   1785 

29. 
what  may  be  acquired,  1755,  1756. 
"property    appropriated    for    public    use"    is 

what,   1757  6-8. 
provision 
allowing  possession  on  payment,  constitu- 
tional, 1785  30. 
for  costs,  not  unconstitutional,  1785  31. 
for  possession  without  compensation,  1785 

32. 
relating   to   fences   applicable,   when,   1778 

20. 
touching  bond,  unconstitutional,  1785  38. 
pnbllc 

highway    demand    for,    legislative    matter. 

1747   12. 
or  private  use  a  question  to  be  determinea 

by  court,  1747  19. 
property  may  be  condemned,  1756. 
road  existing  upon  private  lands  by  fraud 
of  easement,  1758  9. 
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"public  use"  determined  from  evidence,  1747 

13. 
purposes  for  which  rlgrht  may  be  exercised, 

1747. 
aqueducts,   1748. 
arsenals,   1748. 
booms,  1748. 
bridges,  1748. 

by-roads    leading   from   highway   to   resi- 
dence,   1748. 
canals,   1748. 
cemeteries,   1749. 
chutes,  1748. 
dams,  174& 
ditches,  1748. 
docks,  1748. 

electric  power  lines*  174il 
ferries,  174& 
flumes,  1748. 
for  drainage,  17»  26-31. 
for  railroads,  1758  82-44. 
for  water  supply,  1754  45-61. 
fortifications.   1748. 
In  general,  1750  1-26. 
magazines,  1748. 
navy  and  army  stations,  1748. 
navy  yards,  1748. 
oil  pipe- lines,  1748. 
piers,  1748. 
pipes 

and  dumping-places,  1748. 

for  supplying  water  and  storing  water* 

174& 

plank  roads,  1748. 

pablle  bolldliiga   sad  gromids  for  «se  of 
county,  1748. 
state.  174& 
reservoirs,  1748» 
roads,  1748. 

and  flumes  for  logging,  1748. 
for  transportation,  by  traction  engines, 
1748. 
sewerage  of  an  Incorporated  city,  1748. 
telegraph  lines,  1748. 
telephone  lines,  1748. 
toll -roads,  1748. 
tunnels,  1748. 
turnpike  roads,  1748. 
wharves,  1748. 
putting  plaintiff  In  possession,  1780. 
I  abandonment  of  defense,  1781* 

as   to   generally,   see   analysis   of  46  pars. 

1782. 
court  may  order  money  to  be  deposited  In 
I  state  treasury,  1781. 

'  duty  of  court  to  order  and  direct  money 

paid  Into  court  to  be  paid  over,  1781. 
payment 

Into  court  does   not   discharge  plaintiff, 

1781. 

to  defendant  of  money  paid  Into  court, 
duty  of  court,  1781. 
state  treasurer  shall  pay  out  such  moneys 
deposited  In  what,  when,  1781. 
railroad-crossings,  17«8. 

railroad     company     trespasser     In    entering 
without  condemnation  proceedings,  17«a  6. 
railroads,  175S  32-44. 

recital  of  payment  of  damage  money  In  final 
order,    1780  22. 


respective  rights,  court  may  determine,  1718. 
restitution  of  property  taken  In.  condemna- 
tion proceedings,  1474     19. 
right 

assured,   not   restricted   to   recover    as   for 

torts,  1747  14. 
In   land   does  not  vest  upon  deposit,   1788 

36. 
of  way 

conditions  alike  to  all,  1785  88. 
involves  taking  of  land,  1755  6. 
may  be  used,  1758. 

of  ^ne  railroad  by  another  railroad,  178S 
10. 
subject  to  condemnation,  1755. 
to  deposit,  vesting  coincident,  1785  87. 
riparian  rights,  1758  11. 
rules  of  practice,  1787,  1788. 

as   to,    generally,   see  analysis  of  4   pars., 
1787. 
second  appropriation   for  like  nse  not  per- 
missible,  1758   12,    13. 
selection   proper   If   no  abuse   of   discretion. 

1789  7. 
■peelal 

damages,  what  are  not,  1774  87. 
findings,  defendants  entitled  to  when,  1774 
88. 
speculative  damages  to  property  taken.  1774 

89,  90. 
state   . 


condemnation    proceedings,    how    main- 
tained and  conducted,  1758. 
condemning,    service    of    summons    and 

complaint,  1758. 
may  be  condemned,  1758. 
treasurer  shall   pay   out   money   deposited 
in  what,  when,  1781« 
state's  right  of,  an  element  of  sovereignty. 
1747  16 

statwte 

oonoerning    construction    of,    In    general, 

1788*  1789. 
does  not  affect  right  of  city  to  take  street, 

1789. 
takes  effect  when,  1788,  178^ 
stay  of  proceedings,  exception  to^  1788  40. 


taken   for  railroad,   measure  of  damages. 

1774  91-98. 
work  by  municipality,  not  a  taking  within. 
1747    16,    17. 
submerged  lands,  1768. 
subsurface  dam  taken  for  reservoir*  1785  7. 


how  Issued,  1767* 
service  of,  175^  1767. 
what  to  contain,  1767. 
superior  court  of  county  has  Jurisdiction  of 

proceedings,  1769. 
supervisors,   action   of   board   of   condnslva 

1747   18. 
taking    before    order    prevented    restoration 

compelled,    1786    41. 
terms   upon   which   right   may   be   enforced. 
1761  32. 

time  

of  assessment  of  damages,  1775  94-96. 
when  statute  takes  effect,  1788,  1788. 
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title 

defective,  new  proceedings,  ITTt. 
relating  to,  when  takes  effect,  1780. 
to  land  upon,  1786  42. 
vests  under,  when,  1779. 
trial  by  Jury  In  action  for  exercise  of, 

14.  ^ 

two     condemnation     suits     for    same     lands 
started  by  different  corporations,  177S  97. 
two  years'  limitation  to  action  for  damages, 
1709  8. 

wsdcrtaklaflT 

appeal,  order  of  possession,  1786  48. 
in,  suit  on,  1788  18. 

is  not  adequate  compensation,  1786  45,  48. 
no   recovery   unless  accepted  as  payment, 
1786  44. 


of  street  by   steam  railroad,  damaires  to 

owner  of  fee,  1775  98. 
public  or  private,  a  judicial  question,  1747 

19. 
public,  what  are,  1747. 
value  of  land  not  taken,  determination  of, 
1776  99,   100. 
as  to,  1768. 
verdfet 

form  of,  1775  101. 
Interest  on,   1775  102. 
water   works,   estimate   of  value  of;   1776 
103. 
venue,  460  71. 

vestlngr  of  title,  1780  23-26. 
what  property  may  be  taken  under,  1766. 
1       when  may  be  exercised,  1747. 
I       when  provision  as  to,  takes  effect,  1788^  1780. 
»       who  may  defend,  1767. 

<  as  to,  generally,  see  analysis  of  12  pars., 

1767. 

BBfPIiOYBB.   See  tits.  AflrencTi  Master  and  Ser- 
vant. 

summons    to   corporation    cannot   be   served 
upon,  61S  8. 

BMPLOYER.    See  tit.  Master  and  Servant. 

bound  by  his  stated  account,  2S76  21. 

BNFORCBMHSNT     OP     JIJDGMBMT.     See     tits. 
Jad^menti  Bxeeatlon. 

In  action    for   usurpation    of   office,   etc.,   by 
contempt  proceedlnsrs,  1848  16. 
BN6IMBBR 

exempt  from  Jury  duty,  148. 

BlfGLISH    LAN6UAGB 

proceedings  In  courts  of  Justice  to  be  In,  ISO. 

BNTRY.     See  tit.  Bvldenee. 

account  proved  by  original,  2846  2. 
by    decedents,    evidence    In    specified    cases, 
2846. 

business,  In  course  of,  2846. 
copies  of  not  allowed,  2846. 
decedent,  by,  2846. 
In  course  of  business,  2846. 
tradesman's     original,     prima     facie     proof, 
2846   3. 

when  made  against  Interest,  2846. 

private     memorandum-book     not     trades- 
man's book,  2846  4. 
when  made  In  a  professional  capacity,  2846. 
when  made  In  performance  of  a  duty,  2846. 


BMTRY    UPON   RBAIi   B8TATB 

limitation  of  action,  242  272. 

under  claim  of  title,  252. 

when  deemed  held  adversely,  262. 

BlfTRY   OP   JimOMBMT   OR   ORDBB 

before  statute  allowing  appeal,  not  appeal- 
able,  2176   9. 

nunc  pro*  tunc  after  death  subsequent  to 
argument,  etc.,  44  20. 

purely  ministerial  act,  2176  7. 

should  show  date  of,  2176  8. 

superior  court  always  open  for,  70. 

supreme  court  always  open  for,  84. 

B<4VITY.     See  tits.   Conrt  of  Chaaeevyi  Court 
•f  B«ulty. 

cases  in,  trial  of,  060  21-86. 

BRROR.     8^e  ats.  Brron,  Defects,  etc.;  Bvl- 
denee. 

In  excluding  leading  question  cured  by  sub- 
sequent testimony,  8468  110-113. 
In  law  as  ground  for  new  trial,  1082  122-124, 
when  disregarded,  740. 
writ  of.     See  tit.  'Writ  of  Brror. 
BRRORy  DBPBCTy  BTC 

affecting  Immaterial  or  collateral  matters. 
766  65. 

as  to,  generally,  see  analysis  of  221  pars..  740. 

be  regarded,  when,  740. 

clerical  In  Judgment  not  ground  for  reversal, 

44  87,  88. 
committed   at   the  original   trial,   cannot  be 

reviewed    in    action    on    replevin    bond, 

804  21. 

construction  of  provision  as  to,  762  3-9. 
constitutionality  of  provision,  762  4.  6. 
corrected  on  appeal  In  chancery,  44  36. 
cured,  when,  768  23-48. 
defective 

designation  of  defendant  in  cause  of  ac- 
tion, 768  109. 

findings  in  action  for  wrongful  levy,  768 
110. 


to  be,  when,  740. 

unless  substantial,  44  86. 
does  not  affect  substantial  rights,  when,  766 

49-68. 
failure  to  amend,  766  59. 
harmless,  760  116-117. 

not  ground  for  reversal,  768  174-178. 
Immaterial 

as  to  apportionment  of  cost,  768  179. 

does  not  affect  substantial  rights,  768  111. 

in  admission  of  evidence,  762  153. 
Immaterial  evidence,  764  42. 

in    admission    or    rejection    of   evidence,   762 
154-167. 

In  allowing  amendment  discharging  part  of 
property  In  claim  and  delivery,  786  28,  29. 

In   bringing   suit   in   name   of   real   party   in 
Interest  instead  of  people,  766  212. 

In  change  of  Judge  during  the  proceedings, 
761   148. 

in   denying  leave  to  verify  answer  pending 
motion  to  strike  out,  761  141,  142. 

in  entitling  name  of  court.  760  122. 

in  excluding  leading  questions,  cured  by  sub- 
sequent testimony,  2468  110-113. 

in  inserting  costs  In  decree  before  ascertain- 
ment. 764  43. 
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ERRORa  DEFECTS,  ETC.   (Continued), 
in  Judgment  without  findings,  700  121. 
in  matters  of  discretion,  764  195. 
in  motion 

for    new   trial,    where    defendants    not    all 

affected,  765  203. 
for  more  specific  conclusions,  765  205. 
in  name  of  paper  filed,  760  128. 
In  order  granting  new  trial,  765  206. 
Hn  overrun nflT  demurrer 
for  misjoinder,  765  56. 

not  material,  when,  765  200. 
for    uncertainty   of   complaint,    what   must 

appear  to  Justify  reversal,  761  139. 
tp  complaint,  and  Judgment  under,  761  144. 
to  separate  defense  in  answer,  756  70. 
In  refusing  to  allow 

amendment  to  pleadings,  754  40. 
answer  to  be  amended,  756  65. 
defendant    to    file    amended    answer,    766 
208-210. 
In  refnslnv  to  strike  out 

allegations  in  pleadings,  76S  159. 
evidence.  762  160. 
portions  of  complaint,  758  105. 
In  rulings 

of,    demurrer    waived    by    pleadings,    586 

69,  70. 
on  evidence,  762  158. 

on   faulty,   though   not   radically  defective 
pleadings,  765  207. 
In  striking  out 

allegations  in  complaint  or  denials  in  an- 
swer, 762  159. 
amended  answer  from  file,  764  41. 
or  refusing  to  strike  out  evidence*  762  160. 
part  of  answer,  7t55  57. 
portion  of  complaint,  757  80,  81, 
In  snstnlnlnc 

demurrer.  755  58. 

to  complaint,  757  82,  83. 
motion  or  demurrer  to  complaint,  757  84. 
objections   to   questions   asked   of  witness, 
766  67. 
in  using  singular  instead  of  plural  of  word 

"defendant,"   756   68. 
irregular  practice  in   filing  motion  to  strike 

out  pleadings,  759  120. 
law,  of,  45  40-42,  1078,  1082  122-124. 
mistake  in  name.     See  tit.  Mistake.  * 

modifying  verdict  by   reducing  it,  765  202. 
not    affecting    substantial    rights    of   parties, 

758   107,   703   166-170. 
of  court  with  respect  to  its  terms,  758  106. 
of  law  committed  against  party  complaining, 

46  40-42. 
palpable  on  face  of  record,  44  89. 
presumed  to  work  Injury,  when,  2851  5. 
regarded,    when,   749. 
technlonl 

unaccompanied   by   injury,  761   137. 
of  law,  765  196-198. 
^rolver  of 

by  appearance,  756  75. 
by  going  to  trial,  756  78. 
by  pleading 

over.   756    79-89. 
same  defense  anew,.  757  88. 
by  presence  In  court,  756  73. 
by  reopening  cause   to  supply   omission  of 
proof.   2445   57. 


Objections,  751   C9-98. 

of  defects  in  cross-complaint,  797  89. 

of  object lon« 

not  taken  below,  767  90-97. 
to  complaint  by  general  demurrer,  7S7  9S. 
what   errors   and   Irregularities   will   be  dis> 

regarded,  768  99-139. 
what  la 

error,  752  12-14. 
ground  for  reversal,  761  140-147. 
not  error,  758  15,   16. 
not  ground  for  reversal,  761  148-221. 
what  will  be  considered  on  appeal,  7SS  17,  18. 
which   do   not   mislead   opposite   parties,  7B6 

112. 
will  not  be  presumed,  756  71. 
without  prejudice,  759  115-117,  762  161-165. 

BaiHTABLES   ACTION 
ooata   In 

discretionary  with  court,  1640  S. 
not  dependent  in  amount  of  damages,  1544 
11.  12. 
should   be   brought  for   possession   of   prop- 
erty, when,  796  175. 
statute  of  limitations  applies  to,  218  108-111. 

EdVITABLE   ASSIGNMENT 

of  debt  by  order  upon  debtor,  116S  89. 

EQUITABLE  DEFENSE 

equitable  right  of  action,  694  88-96. 
may  be  set  up  in  Injunction,  816  30. 

EQUITABLE  ESTATE 

bound  with  legal  in  mechanics'  lien,  1679  41. 

EQUITABLE    INTEREST    OF    SUB-CONTRAC- 
TOR 

In   operation  of  building  contract  assigned, 
not  attachable,  881  74. 
EQUITABLE  JURISDICTION 

in  superior  court,  74  30-50. 

Justice  of  the  peace  has  none,  98  38,  39. 

EQUITABLE  RELIEF 

against  Judgments,  as  to,  704  182-224. 

EQUITABLE  REBIEDl 

no  need  of  any  amendments,  727  546-552. 

EQUITABLE  RIGHT 

not  necessarily  included  in  action  of  eject- 
ment, 2326  15. 

of  assignee  of  vendee  under  executory  con- 
tract, 884  75. 
EQUITY 

allowance    of    costs    in,    discretionary,    1544 
7-10. 

cases,  not  included  in  provision  as  to  Judg- 
ment. 1113  17-19. 

court   sitting   in   may   direct    injunction.  894 
293,  294. 

intermediate  orders  in,  1513  45. 

parties  to  suits  in.  405  48. 

not  entitled  to  trial  by  Jury.  1099  16. 

penalties  and  forfeitures  in,  314  20. 

relief  in  required,  when,  1379  19. 

remedies    in    cannot    be    amalgamated   with 
those  at  law,  884  292. 

statute  of  limitations  applies  to,  224  10. 

■nit  In 

consent    to    reference    not    necessary,   1949 

13. 
power  of  court  to  refer.  1048  12. 

upholds  assignment  of  choses  in  action,  949 
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assisting,  a  contempt.  1724. 
limitation   of  action   for,  28O9  912, 
KSCHGAT  AND  ESCHEATS 
of  claim 

aeralnst  decedent  to  state,  when,  IMOi. 

to  state,  when,  1090. 
public    administrator's    duty    In    relation    to, 

2184  8. 
Still  in  suspense  after  deposit,  21M  2. 

ESCHEATED  ESTATES 
mctlon  hy  state 

complaint,  sufflclency  of,  1700  2,  8. 
limitation  on,  1790  4. 
necessity  to  bar  rlsrhts,  1780  6. 
time    for    proceedinsa    restricted    to    five 
years,  1700  6. 
aliens,   non-resident,   1701  14. 
answer,  1701. 

appeal  by  state  from  order,  1701  7,  8. 
appearance,  17O0. 

pleadings  and  trial,  1701. 
to  claim  in,  1701  9. 
claimants,   1702. 

constitutional  provisions  as  to,  1701  10,  11. 
costs,  1701. 
default,   1701. 
g-enerally,  1700-170S. 
infants,  limitation  of  actions  by,  1702. 
information  by  attorney-seneral,  1700. 
insane  person,  limitation  of  action  by,  1701* 
issue  of  fact,  how  tried,  1701. 
limitation  of  action,  1701  12,  13. 

on  claims  to,  1702. 
manner  of  commenciner  proceediners  relative 
to,   1700. 
as  to.  grenerally,  see  analysis  of  15  pars., 
1700. 
married    women,    limitations    in    actions    by, 

1702. 
money  deposited  with  treasurer  to  pay  claim 

agrainst  estate  escheats,  when,  1080. 
moneys    In    hands    of    public    administrator, 

2700. 
non-resident  aliens  share  equally  with  resi- 
dent heirs,  1701  14,  16. 
order  to  person  interested  to  show  cause,  1700. 
parties,   1701. 

petition  of  person  claiming,  1702. 
pleadingrs,  1701. 
proceedlngrn 

by  persons  clalmingr  property,  1702. 
appeal  by  state.  1708  2,  8. 
appearance   and   claim,  property,   limita- 
tion of  ri^ht  to  Ave  years,  17flkS  i,  5. 
as  to  srenerally,  see  analysis  of  12  pars., 

1703. 
copy  of  petition  must  be  served  on  at- 

torney-general,  1702. 
failure  to  appear  and  file  petition,  effect 

of,    1708. 
how  property  claimed,  personal  appear- 
ance, 1708  6. 
non-resident  aliens,  who  are,  1708  7,  8. 
property  of  Intestate 

constitution    does    not    prohibit    legris- 
lature  from  conferring  right  to  in- 
herit upon  non-resident,  1788  10-12. 
vests     in     non-resident     alien     heirs, 
1708   9. 


relative  to,  manner  of  commencing,  1700. 

to  recover  property.  Judgment,  how  satis- 
fled,   1702. 
publication  of  order  to  appear,  1700. 
receiver,  1701. 

appointment  of,  1701« 

of    rents    and    profits    may    be    appointed, 
1701. 
sale  of 

as  to,  1701. 

confirming,  1701. 

costs  and  attorneys'  fees,  1701« 

disposition  of  proceeds,  1701* 

notice  and  time  of,  1701*  \ 

vacating,   1701. 

vesting  of  title,   1701. 
sheriff's  deed,  1701. 
summons,  1701. 
trial,  1701.     .. 

of  Issues,   1701. 

ESCROW.     See  tit.  DecdU 
deed,  presumption  placed  In  as  per  contract, 
2808  99. 

replevin  will  lie  to  recover  property  placed 
in,  800  267. 

BSTATB 

escheat.     See  tit.  Escheated  Estates. 

"estate"  means  distributable,  disposable  as- 
sets only,  when,  2120  3. 
for  life.     See  tit  Estate  for  Life. 
life,  disposition  of,  on  owner's  death,  2181. 
order  allowing  claim  against,  appeal,  1400  8. 

BSTATB  FOR  LIPB 

action  to  terminate,  2181« 

decreeing,  ended  on  tenant's*  death,  2181. 

disposition  of,  on  owner's  death,  2181. 

may  be  set  off  in  partition,  when,  1800. 

setting  off  in  partition,  1806, 

waste,  liability  of  tenant  for,  1248. 

BSTATB  FOR  YEARS 

may  be  set  ofP  in  partition,  when,  1806. 

ESTATE      IN      COMMON.     See    tits.  Cotenanti 
Partition. 

as  to  partition  and  distribution  of,  2153»  2154. 

ESTATES      OF      DECEDENTS.     See      tits.  Dis- 
trlbnttomi    Executors    and    Administrators  | 
Fiaal     Settlement     of    Estates  1     Partition  | 
Probate  Conrtsi  Public  Administrator. 
Absentees 

account,  2160. 


bond  of,  2160. 
compensation  of,  2160. 
may   be   appointed   for,  2160. 
claim  for  money  in  treasury,  2160. 
sale  of  property  of,  2160. 
unclaimed  estate,  2160. 
•cconnt 

citing    person    intrusted    with    estate    to, 

1005. 
generally.     Zee  tit.  Ezecntors  and  Adminis- 
trators. 
of  trustees,  on  distribution,  S9  1600-1708!^. 
administration    letters.      See    tit.    Letters 
Te»tamentary  and  of  Administration. 
administrator.      See    tit.    Exeentors    and 
Administrators. 
public.     See  tit   Pablle  Adminiatrater. 
advancements  to  heirs,  2160. 
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ESTATES  OF  DECEDENTS   (Continued), 
asrents  for  absent  interested  parties,  881601- 


death 

after  aetlon  bronskt 


or  cxeevtlmi  t 


appeals,  S175i. 

from  order  respectlnsr*  time  for,  14191 

from  what  orders  respecting^,  1477. 
appraisement.     See  **ln'¥entoryt^  this  title. 

after-discovered  property,  188S. 
time  to  return,  18M. 

as  to,  1888. 

manner  of,  1888. 

none     if     estate     consistlnff     of     moneys, 
1888. 

of  partner's  interest,  2I0BO, 

time  to  return,  1887* 

when    part   of   estate   in    another   county, 

1888. 
appraisers 

appointment  and  compensation  of,  1888. 
may  be  appointed  at  chambers,  118« 
number  of,  1888. 
oath  of,  1888,  1889. 
who  disqualified  to  act  as,  1888. 
attorney     for    minors,     absentees,     devisees, 

legatees,   creditors,  etc.,  9178. 
bond 

additional 
citation  for,  1888. 
disobeying:  order  for,  1870. 
Judgre   may   order  of   own  motioa,    1878, 
order  for, 
petition   for, 
security,   1884,  1868. 
suspending    executor,    etc,    1878, 
when  required,   1868. 
approval  by  Judge,  1867. 
conditions  of,  1866. 
deflclezit,  citation   on,   1867. 
dispensed  with,  when,  1868. 
generally,  1861* 
justification  on,  1867. 
payable  to  people  of  state,  etc.,  1868  6. 
separate,   each   administrator,   etc.,   1867* 
several,   recoveries  on  same,   1867. 
■nretlca 
liable   to   pay   in   same   kind   of  money 

as   principal,    1879. 
release  of,  1876. 

neglect  to  give  new  sureties,  1871. 
new  sureties,  1871* 
children,    estate    under    one    thousand    ttve 
hundred    dollars    to    go    to    widow    and, 
1886. 
Citations,  2171-217S. 

claims  against.     See  tit.  Claiaui  asalnat  De- 
cedents. 
closing  administration,  petition  for,  91B9. 
community    property.      See    tit.    Commnalty 
Property. 
not   subject   to   administration,   when,  1888 
7. 
continuance   of  administration,  procedure  to 

obtain,  9189. 
costs,  2179. 

by  whom  to  be  paid,  9178. 
execution  for,  2179. 
of  final  distribution,  9198. 
of    proceedings     for    partial     distribution, 
2124,  2126,  2127. 
creditors,   debtor's   discharge   in   will   is   not 
valid  against.   1891. 


levied  before  death, 
not  to  issue  after  death. 


asalnst  deeedent 

dying     after     verdict     or     decialon, 

effect   of,   1966. 
proceedings  where  execution  levied, 
1884. 
creditor  may  redeem  property,  1884. 
of    minor    child    pending    administration, 
proceedings  on,  9188. 
debt 

discharged    by    will    to    be    Included    in 

inventory,  1881* 
payment  of 

contingent  claims,  9117. 
disputed  claims,  9117. 
executor,  etc,  personally  liable  after  or- 
der, 9118. 
extension  of  time  for  closing  estate,  9198. 
funeral  expenses,  2114. 
insolvent  estate,  2114. 
mortgaged   property,  9118. 
omitted  from  order  for  payment,  barred. 

9118,  2196. 
order  for,  2116. 

out  of  deslgrnated  property,  9618, 
priority,  9111. 
rebate  under.  9117. 
sickness,  last,  expenses  of,  9114. 
property  chargeable  with,  1886. 
debts  against     See  tit.   Clalnia  againat  De- 


discharge     of     executor     or     administrator, 

88  1691.169a 
dla«vallfleatlon 

clerk  to   transmit  certified  copy   of  order 

and  papers,  1889. 
of  lodge 

retransfer     of    proceedingrs    when     new 
judge  acts,  1888. 


not  necessary  when  Judge  of  adjoining 

county   attends,   1882. 
of  proceedings 

does  not  affect  right  to  letters,  1888. 

powers  of  Judge  on  retransfer,  1888. 

retransfer  of  paper,  1883. 

when    proceedings    to    be    returned. 


proceedings  to  be  transferred  to  adjoining 
county,   1889. 
dlsqvallflcd 

to  grant  letters,  in  what  cases,  1889. 
transfer,  because  judge  is,  1889. 
distribution.     See  tit.  Dlstrfbntlon  and  Final 
Settlement. 
and  partition,   88  1676-1686. ' 
on  final  settlement,  88  1664-1676. 
embezzlement    of.       See    tit.    E^mbcsslcment 
and  Surrender  of  Property  of  ESstate. 
order  to  examine  party  charged  with,  218& 
punishment  for  failure  to  attend, 
estates    nnder    fifteen   bnndred   dollars, 
ceedlngii    In 
administration  of,  1986. 
on  setting  apart  estate  'under,  1999. 
setting  apart  estate  under,  1980. 
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ESTATES  OF  DECEDENTS   (Continued), 
executors  and  administrators.     See  tit.  Blz« 

ecvtom  and  Admtalatnitora, 
expenses  of  admlnistratloB 
executor  may  retain,  2114. 
provision  In  will  for;  2018,  20S1« 
extension  of  time  for  administration,  where 

will  puts  limitation  thereon,  21IS2. 
family    allowance.      See    tit.    Family  Allow- 


fraudulent  conveyances  hy  deceased,  2068. 
guardian.     See  tit   Gnardlan* 


advancements  to,  2169. 

contest  all  matters,  right  to.  9101« 

real   estate,   entitled  to  possession  at  end 

of  ten  months,  1002. 
rights  against  executors,  etc.,  1802,  1002. 
beirsbip 

claim  of,  procedure,  2120. 

complaint  to  adjudge  heirship,  time  to  file. 


determining  heirship  on  final  distribution. 


proceedings    to   determine,   2120. 
homestead.     See  tit.   Homestead. 
inventory.     See  ^ppralsemeDt,*'  this  title, 
after-acquired    property,    time    to    return. 

180S. 
after-discovered  property,  1808» 

how  enforced,  1808. 
appraisement    unnecessary    if    all    estate 
money, 


appointment,  fees,  etc, 

oath,  1888« 
debt 

discharged  by  will  to  be  included,  ISOtT 

due  by  executor,  included,  1880. 
exeevtor 

claim    against,   to   be   Included   In,   1880^ 
1801. 

to  Include  debt  or  demand  of,  1800  6» 
form  of,  1888. 

homestead  to  be  included,  1887. 
how  made.   1888. 

liability  for  failure  to  return,  1802L 
may  be  received  at  chambers,  119« 
moneys  must  be  Included  in,  1880* 
oath   to.   1802. 

of  partner's  interest,  20CMI.  , 

property    discovered    afterwards,    1802. 
revocation  of  letters  for  not  filing,  1802. 
time  to  return,  1887. 
to  account  for  moneys,  1880. 
to     be     returned,      including     homestead* 


TO  contain   what,   1888. 

xo    show    community    and    separate    prop^ 
erty,  1888. 

where  a  debtor  named  as  executor.  1880. 

Where  estate  consists  of  moneys.  1880. 
Investment,  funds  in  United  States  or  Cali- 
fornia securities,  2110. 
Issues,  2177. 

3Udge,  disquallfloatlon  of,  120,  1882. 
Jerledletlon 

decided  by  first  application,  when,  1802. 

of  probate  courts,  71,  1802,  1808. 

wills  to  be  proved  In  what  county,  1802. 


lease  of 

appraisement  of  rental  value, 
conditions  of, 
effect  of,  2084. 
execution  of, 
hearing,  2084. 

appointing  appraisers  on,  2024. 

witnesses  at,  2024. 
irregularities  in,  effect  of,  2082. 
Jurisdiction,  2088. 
order 

certified  copy  of  to  be  recorded, 

directing  execution  of,  2082. 

to  show  cause,  2084* 
service  of,  2084. 
petition  for,  requirements  of,  2082. 
proceedings  for,  2028. 
recording,  2088. 
terms  of,  2088. 
when    may    be    authorized    by    the    court. 


who  may  petition  for, 
legacies,  property,  how  resorted  to  for  pay- 
ment of,  2122. 
life  estate,  disposition  of,  2120. 
mortgage  of 

authorised  by  court,  may  be,  when,  2020. 

deficiency     Judgment     on     foreclosure     of. 


effect  of,  2020. 
execution  of  and  notes, 
foreclosure  of,  2080. 

deficiency  Judgment  on. 

Indebtedness  remaining  unsatisfied,  how 
disposed  of,  2080. 
beevlag  ob  application  for  leave  to 

as  to,   generally,  2081. 

witnesses  on,  2081. 
Insurance  on  mortgaged  buildings,  2020. 
Interest  on,  2020. 
Irregularities  in,  effect  of,  2020. 


directing  loan  and,  2081. 

certified  copy  to  be  recorded, 
duty  of  executor,  etc.,  after  making  of, 

2081. 
of  payment,  2111,  2112. 
to  show  cause,  2080. 
service  of,  2020. 
petition  for  must  show  what,  2080. 
recording  of,  2080. 
who  may  petition  for,  2080. 
new  trials.     See  tit.  Mew  Trials. 

as  to,  2178. 
non-resident     See  tit.   Xoa-Realdeiit. 

Jurisdiction    decided    on    first    application, 
when,  1808. 
■on-resldemts   or  absentees,   proceedings   re- 
garding 
absentee 

certificate  of  for  proceeds,  2160. 
disposition  of  Interest  of,  2160,  2160. 
distribution.     See   tits.   DIstribntloni  Final 
Distribution  f    Partial    Dlstribntlon. 
absentee 
agent    for 

accounting  by,  2160. 
'   evidence   of,  2160. 
appointment  of  by  court  to  take  pos- 
session, 2150. 
bond  and  compensation  of,  2160. 
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BSTATfes  OF  DECEDENTS   (Continued), 
non-residents  or  absentees,  proceedings,  etc. 
distribution 

agent  for  absentee 

liability  on  bond,  2160* 

statute  for  applies  to  what  estates, 

2160. 
unclaimed    personalty    in    hands    of, 
disposition,  2160. 
certificate  of,  for  proceeds,  2100. 
court    to    appoint    to    take    possession 

for,   2158. 
deposit    of    moneys    for    with    county 

treasurer,  2159. 
Interest  of,  soid,  when,  2100. 
sale  of  interest  of,  when,  2160. 
unclaimed     personalty     in     hands     of 
agent  of,  disposition,  2160. 
where  decedent  non-resident,  delivery  of 
property,  2150. 
sale  of  absentee's  Interest,  when,  2160. 
unclaimed  interest  of.     See  tit.  Pabllc  Ad- 
ministrator. 
how  disposed  of,  2160,  2191. 
oath,    executors',    administrators',    I860. 
partial  distribution  prior  to  final  settlement, 

2122-2127. 
parties  claiming,  are  incompetent  witnesses, 

2308. 
partition  real  estate,  etc,  2158»  2168. 
partnership,    survivor    entitled   to    settle   up 

business,  2060. 
payment  of  debts 

designated  property,  2018i 
estate  is  subject  to,  2021. 
order  of,  2111. 
will,  provision  In 
for,  effect  of,  2018. 
insufficient,  2021. 
person  interested,  who  Is,  9101  10. 
practice,   rules   of,  2174* 
probate 

chambers.  Judge  at,  may  grant,  127,  1807. 
conclusive  after  one  year,  1828. 
contest,   1808,  1810-1816,  1810-1828. 
answer,  1810. 
appeal,    181S. 

certificate  of  will  proved,  1815. 
demurrer,  1810. 
grounds  to  be  filed,  1810. 
Judgrment,   1818. 
Jury,  1818. 
none,  1800. 

recording  will  and  proof,  1810. 
trial,    1818. 
verdict,  1818. 
witnesses 

testimony  of,  good  as  evidence  for  the 

future,   1816. 
who  to  be  examined,  1814. 
courts   of,   Jurisdiction.   1802,   1808. 
effect  of,   on   administration,   1877. 
hearing,  1807. 
letters 

administrator's,  with  will  annexed,  18289 

1835. 
durante  minore  aetate,  1881. 
executors,  etc.,  who  competent,  1828. 
form  of,  1835,  1882. 

further,  after  final  discharge,  if  further 
property  discovered.  2163. 


issue,   to   whom,   1828, 

objections  to  granting  to  be  filed, 

petition  for,   1804. 

renunciation   by  executors,  constructive, 

1806. 
seal   necessary,^  116. 
transcript  of  minutes  equivalent  to, 
revoking 

citations  to  persons  interested, 

costs,  1822. 

hearing,   1821. 

Judgment,  1881. 
effect  of,  1822. 

time   allowed,   1810. 
where   granted,    1802^   1808. 
will.     See  tlL  Probate  of  'Will. 
proceedings  for  sale  of  real  property  of,  818 

18-22. 
proof  of  will  to  be  filed,  1816. 
public  administrator.     See  tit.  Pabllc  Admii^ 

Istrator. 
as  to,  2188-2102. 
publication,  how  made,  2171. 
real  estate,  specific  performance  of  testator's 

contracts,  2068-2064. 
recording  order  is  notice,  etc.,  9171. 
sale.     See  tit.  Sale  of  Property  of  Decedent. 
'settlement.     See  tit.  Bxecntorn  and  Admfnts- 

tratonu 


extension  of  time  for,  2120. 
when  to  be  made,  2120. 
specific   performance   of   decedent's    contract 
to  convey.   See  tit.  Execntora  and  Admln- 
istmtonk 
stranger  dying,  notice  to  public  administra- 
tor, 2187. 
Bi^mmary  administration  of  estates  less  than 

fifteen  hundred  dollars,  1880. 
taxes,  to  be  paid  on  distribution,  2152. 
testamentary    document    to    be    delivered   to 

court,  1808. 
transfer  of  proceedings,  1882,  1888. 
trtals,  2177. 

widow's  rights  over  property,  1807  7. 
wife  and'  children,  estate  under  fifteen  hun- 

drjBd  dollars  to  go  to,  1880. 
vrUl    ' 

and  certificate  of  proof  to  be  filed,  1816. 
citation  to  produce,   1806. 
delivered  to  court,  to  be,  1808. 
foreign 

filing  copy,  1817. 
hearing,  1818. 
recording,   1816. 
found   after   administration   crranted,   1877, 

1878. 
nuncupative,   1826,  1826. 
where  proved,   1802,   1808. 
witnesses,  claimants  are  incompetent,  2868. 

B9TOPPBI. 

acceptance  of  check  is,  when,  2876  19. 

as  to,  in  claim  and  delivery,  804  22-24. 

by  acts  of  plaintiff,   1261  184. 

by  admission  of  money  received,  2876  22. 

by  declarations,  includes  volunteer  successor, 

2876  23. 
by  denial  of  ownership  to  sheriff,  2876  24. 
by  failure,  with  knowledge,   to   give   notice, 

1261  185. 
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by  presentation  of  different  claim,  19T9  28. 
cannot  be  Invoked,  2807  36. 
certainty  Is  essential  element  of,  2891  6. 
company  answering:  under  name  as  sued  ia, 

12B8   98. 
created    by    judgrment,    not    by    preliminary 

determination  of  court,  2822  20. 
does    not    run    agralnst    general    government, 

212    2. 
fraud  of  deceased,  plea  of,  1978  41. 
^         from   participation,  2402  2. 

In   pais,  2872. 
•         Judgrment    for    tenant    in    ejectment    Is    not, 

2882  18,  19. 
landlord  and  tenant     See  tit.  lisndlovd  and 

Tenant. 
as.  to,  2872» 
may   be    introduced   at   any   stage   of   trial, 

2442   12. 
must  be  pleaded,  when,  594  97,  98. 
none,  where  no  prejudice  to  another,  2877  80. 
not    created    by    act    of    defendant's    tenant, 

126  136. 
not    limited    to    action    which    Is    identical, 

2322  21. 
object  of  notice  is,  1620  6. 
of  bank  by  acts  of  cashier,  2876  20. 
of    defendant    in    action    for    usurpation    of 

office,  etc.,  1386  154-156. 
of  employer  by  stated  account,  2876  21. 
of  guardian  to  deny  appointment,  2196  17. 
of  state  from  denyingr  when  war  or  insur- 
rection exists,  2317  3. 
on  general  demurrer,  677  67. 
parties  must  be  Indicated  on  record  to  effect, 

2823  37,   38. 
\       pleaded  in  cross-complaint,  689  64. 
standing  by,  2872: 
stipulation   to   take   depositions,   estoppel   to 

object  to  irregularities,  2426  12,  13, 242B  4.. 
sureties  bound  by,  2827. 
to  claim  property  in  case  of  attachment,  991 

14.  15. 
to  deny  Judgment,  2820-2827. 
to  deny  marriage  after  deportment  as  mar- 
ried for  twenty-flve  years,  2896  180. 
when  necessary  to  be  pleaded,  694  97,  98. 

BVASITES  DBIVIAIi.     See  tit.  Answer. 

not  good,  694  99-117. 

ETICnON.     See  tit.  Ejectment. 

re-entry  after  contempt  of  court,  1782. 

EVIDBNCE.     See  tits.  Testimony;  ITTltnesscs* 

absolute  certainty  not  required,  2261  2. 
accomplice,  see  «welvbt  and  snfltciency^"  this 
title, 
may  be  one  witness  to  establish  perjury, 
2400   5,    6. 
account  where  items  of,  refused,  not  to  be 

given   in   evidence,   662. 
acknowledged   documents,   evidence,   2847. 
acquiescence,  presumption   as  to,  2878. 
act,  part  of.  In,  all  may  be  put  in,  2276. 
adm  Inlstratlon 

entry  in  minutes  regarding,  conclusive,  1862. 
letters  of,  transcript  of  minutes  equivalent 

to,  1882. 
of    oath    or    affirmation.     See  tits.  Admin- 
istration of  Oath  or  Confirmation  |  Con- 
firmation i  Oaths. 


administrator,    etc.,    action    by    and   against. 

See  tit.  Bhceentom  antf  Administrators, 
admissibility  and  relevancy  of 

bible,  to  prove  pedigree,  2288. 

character,  good,  evidence  of,  admissible, 
when,  2499. 

collateral  fact,  as  to  Inquiry  Into,  2286. 

common  reputation  respecting  facts  more 
than   thirty  years  old,  2288. 

confined  to  material  allegations  of  plead- 
ing, 2286. 

declaration  of  third  person,  conduct  in  re- 
lation to,  2288. 

facts  which   may  be  proved  on   the   trial. 


inscriptions  as  evidence  of  common  repu-    * 
tatlon,  2288. 

Is  for  the  court,  2694. 

letter  admitted,  answer  admissible,  2276. 

material   allegations  only  are  required  to 
be  proved,   2286. 

monuments,  as  evidence  of  common  repu- 
tation. 2288. 

of  papers  used  to  refresh  memory  of  wit- 
ness, 2449  2-4. 

•n  handwriting 

ancient  writing,  comparison,  how  made, 


comparison  of  handwritings,  2848. 
evidence   of,  by  comparison,  2848,  2846. 
genuineness  of,  to  prove  a  writing,  2848, 


how  proved, 

opinion  of  witness  respecting, 
on  qnestions  of  pedigree 

ancient  facts,  2288. 

evidence   of  common   reputation. 


common    reputation, 
declarations 

by   member  of  family  as   to  common 

reputation,  2278. 
of  member  of  family  as  to, 
engrravings,  as  evidence  on,' 
evidence 

admissible  on,  2288. 
of  common  reputation,  2278,  2288. 
family   portraits,    admissibility   on,   228a 
.  reputation,  common,  what  admissible  to 
show,  2278,  2288. 
What  admissible  on,  2288. 
part   of  transaction  proved,  whole   admis- 
sible. 2278. 
partlcnlnr  facts  or  qnestions 
accounts   proved,    how,   2276. 
affidavit,  identity  of  non-resident,  estab- 
lishing by,  1864. 
congress,    proceedings    of,    proved,    how. 


departmental    documents,    proved,    how. 


destroyed  document  or  writing,   proved, 

how,  2276. 
documents 

destroyed,  proved,  fiow, 

foreign,   proved,   how, 

official,  proved,  how, 
executive,  acts  of,  proved  how, 
instmmcnts 

contents    of,   proved,   how,   2276. 

destroyed,    proved,    how,   2276. 
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EVIDENCE   (Continued), 
admissibility  and  relevancy  of 
particular  facts  or  questions 

Justice's  Judgment  of  sister  state,  proved 

how,  2831* 
la^Ts 

foreign,  proved,  how,  2817* 
nnwrttten 

of  forelam  country,  proved,  how,  2317. 
of  sister  state,  proved,  how,  2817. 
sister  state,  of.  proved,  how,  2817. 
legislature  proceedings  of,  proved,  how. 


lost   document   or  writing  proved,   how, 


municipalities,    proceedings    of,    proved, 

how,  2828. 
newspaper,  publication  in,  proved,  how, 

2418. 
private  writing,  public  record  of,  proved, 

how,  2880. 
reeord 

Judicial,  proved,  how,  281& 

proved,   how,  2278. 

public  or  private  writing,  proved,  how. 


United  StateH 

documents  of,  proved,  how, 
public   writings    of,   effect   of,   proved, 
how,  2882. 

wxittngii  

lost   or   destroyed,   proved,    how,   2278, 


public,  of  territories,  proved,  how,  and 

effect  of,  2882. 
where   subscribing   witness   denies   or 
forgets   the  ezecutlbn  of,  proved, 
how, 
rdevant 
must  be, 
what  is, 
reputation,     common,     admissible,     when. 


temtlmouT  at  former  trial 

admissible,  when,  2288. 

Jurisdiction,   witness   out  of,   admissible. 


of  deceased  witness, 
wltmeM 

deceased,  2288. 

out  of  Jurisdiction, 
third  person,  of  evidence  relating  to, 
admission 

adultery,    of,    in   divorce   cause,   not   alone 

sufficient,  2S88. 
as  to,  2266. 

entries    in    books.   284S. 
inference  from,  2263. 
of  execution  of  writing,  2260. 
of  immaterial,  effect,  769  116. 
of   master.   In   action   against   vessel,   1847 

8,   9. 
of  predecessor,  effect,  2269. 
offer  to  compromise  is  not,  2507. 
oral,  to  be  viewed  with  caution,  2S00. 
predecessor  In  title,  effect  of,  2260. 
relation  between  parties,  2268-2284. 
.  res  gestse,  a  part  of,  2271. 
silence,  2266. 

trial,  may  be  proved  on,  2280. 
writing,  execution  of,  2342. 


adultery,   confession    alone   not   sufficient   in 

divorce,  2608. 
affidavit.     See  tit.  Afldnvlt. 
affirmation.      See     tit.     Ontka 
tlonn. 
as  to,  generally,  9801- 
form  of,  ^608. 
or  oath,  necessary, 
aiUmuitive 

allegations  must  be  proved, 
only  to  be  proved,  2287* 
as  to,  generally,  see  analysis  of  11 


parol,  when  invalid, 
reducing  to  wrltinip 

as  to,  generally,  see  analysis  Of  84  parsL, 


eonstmction  of 

contracts,  2270  5,  6. 

provision,  2270  8,  4. 
deemed  a  whole  contract, 
provision    does    not    exclude    other    evi- 
dence, 2278. 
where  a  mistake  or  Imperfection  exists. 


whether    agreement    contains    language 
Importing   complete    contract,    ques- 
tion of  law,  2270  2. 
alcalde's  books  and  grants, 
allegations 
material  only  to  be  proved, 
to  be  proved  by  each  party, 
alteration  of  writing,  producer  must  explain. 

2407. 
an  offer  equivalent  to  payment,  256S. 
by  letter  sufficient,  2865  2. 
in    writing    to    surrender    title    to    lots, 

2685  3. 
offer  to  pay  money,  2666  4. 
answer  as,  2276  2. 

is  not  for  defendants,  606  118-121. 
art,  books  of,  2887. 
attorney    cannot    give    against    client,    2284 

5-7. 
auditor's   certificate.   Inference  arising  from 

placing  in  treasury,  2278  2. 
bible,  family.     See  tit.  FamUy  Bible. 

admissibility  of,  to  prove  pedigree,  228& 
bill    of    exchange,    indorsement    where   pre- 
sumed made,  2878. 
board,    entry    made    by,    prima    facie,    2881^ 

2833. 
boolu,  as^ 
art.   of,  2887. 
bible,  family.     See  tit  ramUy  Bible. 

to  show  pedigree,  2288. 
charts,  when,  2887. 
containing   foreign    laws,   presumed  to  be 

correct,  2817. 
entries  in  official,  2880. 
historical  works,  2887. 
maps,  when,  2387. 

of  science  or  art,  2387.  

presumption  as  to  contents  of,  2878. 
printed,   of  reports   of   decisions   of  courti 

of  other  states  or  countries,  2817. 
public,  entries  in,  2380. 
boundaries,  description  in  deeds. 
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EVIDENCE   (Continued). 
bnrden  of 

proot  2286  2,  2S88  S,  4» 


allevatioBa 

only  to  be  proved, 
to  be  proved,  SS87. 
one    holding:    must    produce    evidence, 

S40«. 
of  Issue  to  be  proved,  asoo. 
alteration  of  writing,  2407. 
as  to  agrricultural  lands,  2288  2. 
by    common    carrier    sued    for    loss    of 

goods,  2288  6. 
in  adverse  possession,  281  67-71. 
in  general,  244NI. 

is  on  party  relying  on  possession,  244M  6. 
negative     allegation,     whether     to     be 
proved,  2287, 
proving 

action  is  barred,  860. 
Jurisdiction,     where    Judgment    pleaded« 
858. 
burial-ground,  presumption  as  to,  2878. 
by-laws  as  part  of  contract  of  corporation. 

227B   4. 
carrier,    rules   of,   strict  proof   of   notice   of, 

required,  2288. 
certain   facts   of  general   notoriety  assumed 
to  be  true,  2207. 
accession   to  office   and  the  official  signa- 
tures and  seals  of  office,  2296. 
appellate  court,  2200  4. 
as  to,  generally,  see  analysis  of  41  pars.. 


automobile,    Judicial    notice    of    character 
and   uses,   2200   5. 

boundaries  ^f  counties  established  by  law, 
2200  6. 

conditions  of  climate,  2200  7. 

county  seats,  2200  8. 

decisions  of  federal  courts,  2200  9. 

existence,'   title,    national    flag,    and    seals, 
2208. 

expulsion  of  senator  from  office,  2200  10-12. 

facts  of  which  court  takes  Judicial  notice 
need  not  be  pleaded,  2800  31,  82. 

improvements  of  streets  of  San  Francisco. 
2200    18. 

incorporation  of  city,  2200  14. 

Journals  of  senate  and  assembly,  2200  17. 

laws  of  nature,  2208. 

national   flag,  2208. 

of  Judgrments,  2200  15,  16. 

of  laws  relating  to  tax-deeds,  2200  18. 

of    legal    expressions   in    constitution    and 
laws,  2200  19. 

of  location 

of  lot,  2200  20. 

of  township,  2801  40. 

of  mathematics  as  a  science  of  measure- 
ments, 2800  21. 

of    means    of    acquiring    knowledge,    2800 
22-24. 

of  seals  of  notaries  public,  2300  28. 

of    streets    and    their    relations    to    each 
other,   2801   36-39. 

of    ordinances    of    municipal    corporation, 
2800  29,  SO. 

public   and   private    official   acts   of   legis- 
lature, 2208,  2200  8. 


«• 


seals  of 

all   the  courts, 
court  of  admiralty, 
state,  2206. 
signatures  and  seals  of  office, 
specification  of  such  facts, 
true  signification  of  English  words. 
United  States  statutes  in  relation  to  public 

lands,  2801   41. 
whatever   is   established   by   law,   2207. 
certainty 

required  in  deed  to  render  available,  2276  3. 
to  establish  fact,  2281* 
ccrtUleate 

of   copy   of  writing,   what  it   must   state. 


of  notary,  Instruction  of  Jury  as  to,  228B  2. 
of  purchase,  primary,  of  ownership,  2882. 
as  to,  generally,  see  analysis  of  18  pars.. 


recital  of  facts  in  primary  evidence,  2288  4. 
signed  by  proper  officer,  primary  evidence, 
2388   2. 
certified    copies   public    record    of   public    or 

private  right  prima  facie,   2815. 
character,  good,  of  witness  or  party,  2400. 
charters,  construction  of,  2882. 
charts,  2887. 
Gonelnslve 
defined,   2284% 
entry    in    minutes    conclusive    evidence    of 

no  ice  of  petition  for  letters,  18S2. 
in  general,  2408. 
*    record  of  court,  parties  cannot  contradict. 


unanswerable,  in  general,  2405. 
what  is,  2264,  2405,  2407. 
condition  precedent,  660. 
confession 

adultery,  effect  of  in  divorce,  2808. 
by  accused.  2288. 
coBflned  to 

issues  before  court,  2286  4. 
material  allegations,  22B6. 
conflict  in,   effect  of,  45  43-51. 
consequence,    presumption    that    person    in- 
tended  ordinary,   of  act,  2878. 
consideration  in  contracts,  655  81. 
conspiracy,  acts  or  declarations  of  conspira- 
tor may  be  proved  against  co-conspira- 
tor, 2288. 
constmctlon 
descriptions 

generally,   2661    1-204. 
in  conveyances,  2558. 
differently  understood  by  different  parties. 


general  acceptation  of  terms  to  be  adopted. 


instruments  of,  2281,  2282. 
is  for  court,  2606. 
of  provision  as  to,  2406  2. 
statutes,   instruments,   etc., 
contents  of  writing,  how  proved,  2276. 

as  to,  generally,  see  analysis  of  14  pars., 
2276. 
contract 

as    to    evidence    of    intention    of    parties, 

2270  16. 
construction  of,  2270  6,   6. 
language  In,  rule  for,  2281. 
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EVIDENCE   (Continued), 
contract 

evidence  as  to  plain tllTs  construction,  2270 

9. 
extension  of,  2270  10. 
extent  of  exception,  2270  11. 
failure  to  show  when  and  where  delivered, 

2270    7. 
holosrraphio    wills    not    within    provision, 

2280   20. 
intention  of  parties  and  reformation.     See 

tit  Reformation  of  Contract. 
intention  of  parties  to,  2282. 
in  writing,  parol   evidence  not  admissible 

to  vary,  2278. 
mistake  known  to  other  party,  2280  16. 
mortfirasres.     See  tit.  Mortiratfcn* 
of  two  constructions  of,  which  preferred. 


omission  of  part  of  contract,  2280  21-28. 

parol  evidence  of  as  between  party  and 
strangrer,  2280  24. 

recital  in  receipt  siven  for  money  on,  2280 
26. 

sale  by  sample.     See  tit.  Sale  by  Sample. 

silent  as  to  quality,  2270  8. 

skilled  persons  may  testify  to  decipher 
character,  2284. 

stranger  to  agreemezU  cannot  invoke,  IMO 
80. 

subject-matter  of,  parol  evidence  to  iden- 
tify, 2280  81. 

terms    construed    in    general    acceptance. 


time  of  performance,  2281  88. 

validity   and   genuineness   of   admitted  by 

pleading,  228X  84. 
variance  by  parol,  2281  36. 
want  of  consideration  for,  2281  86. 
whether    completed    a    question    of    law, 

2270   2. 
written    words    control    those    printed    in 
blank  form,  2264. 
eonverMitlon 

all   admissible  where  part  admitted,  2275. 
at  time  of  sale,  227B  9. 
during  negotiations,  2284  4. 
part  of  in  evidence,  all  may  be  put  in,  227B. 
with  deceased  person,  2204  3. 
copy  of  foreign,  record  is,  when,  2810. 
corroborative,  2266. 
defined,  2265. 
evidence,  what  is,  2265. 

instruction  of  Jury  as  to,  2206  8. 
credibility 

collateral  inquiry  as  to,  2280. 
determination  of,  2207. 
impeachment  of,  2802. 
credit,    representations    as    to,    must    be    in 

writing,  2405. 
criminal     cases,     satisfactory     evidence     in, 

2264  6. 
cross-examination.     See  tits.  Oross-B^amlna- 

tloni  Witnemies. 
cumulative,  what  is,  2265. 
curtailing   cross-examination    on   immaterial 

matters,   2446   6. 
custom.    See  **nuamen  and  cnstoms,"  this  title. 

as  to,  2280. 
date,  presumed  true,  2878. 
de  facto  officer,  2878. 


death,  presumption  of,  priority  of, 
declaration 

acts  or  omissions   of  another,  one  person 

not  affected  by,  2288. 
admlsalbiUty  of 

pedigree  evidence  by  declarations,  2278  2. 
verbal     declarations,     time     of     making. 
2278  26. 
admissible  against  party  making. 


as  evidence, 
when   admissible, 
all  admissible  if  part  admitted, 
as  to 

acts    or    omissions    in    relation    to    real 

property  conveyed,  2270  17. 
disputed  boundary,  2260  7,  8. 
grantee's  title,  subject  to  what  restric- 
tions, 2270  18. 
Intention  to  change  residence,  2272  17. 
object   in   sale   of  property  which   to  b« 

made  to  defraud  creditors,  2272  18. 
title  to  land,  2270  18,  14. 
common -law  rule,   retained   by  code, 

2,   8. 
conspirator. 


acts      or     omissions      of,      admissibility 

against  successor,  2274, 
admissibility    against    his    successor    in 

interest,  2274. 
against  interest  2288. 
as  to  pedigree,  2278»  2288. 
relating   to 
birth, 
death, 
marriage,  2288. 
respecting  relationship,  2288. 
dedication  to  public  use,  2260  6. 
dying.     See  tit.   Dying  Declarations. 
effect  of  testimony  not  changed,  2270  9,  10. 
extent  of  rule,  2270  11. 

in    conspiracy,    communications    from    al- 
leged conspirator  to  another,  2271  6. 
in  general,  2288. 

in  one's  own  favor,  no't  admissible.  2860  5. 
interest  against,  1858,  2274. 
made    after    act    fully    consummated.   2273 

23-26. 
made   subsequent   to   deed,   effect.   2271  24. 
marriage  and  legitimacy  of  children,  2273   z. 
member  of  family,  as  to 
common   reputation,  2278.  " 
pedigree,  2278. 
mere  rehearsal  of  what  deceased  said,  2273 

10. 
of  condition  by  deceased,  2271  5. 
of  deceased  in  contest  of  will,  2271  7. 
of  decedent 

admissibility  as  part  of  res  gestae,  2S74. 

against  his  Interests,  2274  3. 

as  against  successor,  2274  4. 

as  evidence  of  pedigree,  2278. 

as    mere    narrative    of    past    events,    is 

hearsay,  2274  6. 
as  to  physical  condition,  2271  6. 
as    to   possession    of  personal    property, 

2274    9. 
evidence 

against  successor  in  interest, 
of  pedigree,  2278. 
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BVIDSNCE   (Contlntted). 
declaration 
of  decedent 

erenerally,  2288i 
of  state  of  mind, 
offer  to  prove,  sufficiency  of,  9974  8. 
regarded  with  caution,  9374  6. 
of   homestead.   Inventory  of  estate  signed 

and  sworn  .  to  by  executrix,  9979  18. 
of  husband  as  to  community  or  separate 

property,  9971  4. 
of  Intention  of  act,  9273  11,  12. 
of  motives  of  act,  2979  14. 
of  predecessor  In  title,  2269. 

as  to,  generally,  see  analysis  of  26  pars.* 


of  purchaser  at  time  of  purchase,  9379  16. 
of  servant  guilty  of  negligence,  9979  20. 
of    third    person,    conduct    In    relation    to. 


one    jointly    Interested,    when    admissible* 


19. 


partner,   when  admissible, 
predecessors   In   title,  2969. 
presence  of  defendant,  9970  16. 
proof  on  trial,  3988. 
purpose  of,  9370  18. 
regarding 

community  property,  9960  4. 

separate  property,  9960  4. 
res  gestee.    See  tit.  Rea  Qemtm* 

part  of,  9971. 
rules  of  evidence  not  altered, 
■cope  of 

doctrine,  9279  19. 

the  testimony,  3370  20,  21. 
tblrd  person 

not  to  prejudice, 

when  admissible, 
time  at  which  must  be  made,  9970  22-24*. 
time  of  making,  2979  21,  22. 
to  prove  fraud,  9970  12. 
which  are  a  part  of  the  transaction,  9971. 

as  to,  generally,  see  analysis  of  26  pars., 
9271. 

of  agent  or  servant,  9971  2. 

language    used    at   time   of   making   as- 
sault, 9971  8. 
while  engaged  in  performance  of  act,  9970 

15. 
written   under   oath   to   be  by  deposition. 


deed 

apparently  altered  In  material  respect,  in- 
admissible In,  9407  2. 

Construction  of,  9282,  25S8. 

record  of  admissible  In,  9975  8. 

vary,   parol    evidence   cannot   be   admitted 
to,    9976*9978. 
defendant  mnat 

prove  new  matter,  though  negative,  9406  6. 

prove,  what,  9987. 
dellnltlon  of  Tmrlona  kliida 

and  divisions,  2960. 

conclusive, 

corroborative, 

cumulative, 

direct, 

generally, 

indirect,  9268. 


indispensable,  ««v«, 
inference,  defined,  9860. 
judicial,  9960. 
law,  9960. 

oral   examination,  941ff» 
partial,  2968. 
prima  facie, 
primary, 
proof,  9360. 
relevant, 
satisfactory,  2264. 
secondary,  9962. 
slight,  9264 
degree  of,  2269. 
certainty     required     to     establish     facts, 
9261. 
absolute  certainty  not  required,  2261  2. 
certificate    of    public    officer,    effect    of, 

2261  8. 
moral    certainty    and   reasonable   doubt, 

2261  4,  6. 
of  negligence,  how  proved,  9261  6. 
instructions  of  jury  as  to,  2961  7. 
reasonable  doubt,  9361  4,  6. 
proof,  2288  9. 
specified,  2262. 
delivery.    Imports    ownership    of    deliverer. 


demonstration,  not  required,  2261. 
deposition.     See  tit.  Deposition, 
dceerlptlona 

generally,  construction,  2661  1-204. 
of  land,  rule  for  construction  of.     See  tit. 
Deseriptlon  of  Ijandfl. 
detainer,  unlawful.  In,  1660. 
diagram.    See  tit.  Dlngmm. 

may  be  used  to  illustrate,  9446  7. 
direct 

defined,  9268. 
of  witness  to 

agreement  Is,  2268. 
writing  is,  9968. 
only  as  to  falsity  in  perjury,  9400  2.  ^ 
what  Is,  2968. 
disputed  facts  to  be  proved  on  trial,  9288. 
divorce,    confession    of    adultery    alone    not 

sufficient,   2688. 
documentary 

accounts.     See  tit.  Aeeovnts. 
summary     of,     admissible    in     evidence, 
when,  9976. 
affidavits.     See  tit.  Adldavlts. 
rank  of,  as,  2416,  2417  17,  18. 
what  may  be  proved  by,  1864,  2416. 
acknowledgment,  certificate  of,  prima  facie 

evidence,  9346. 
books.     See  <a»ooks,>*  this  title, 
containing    the    law,    presumed    correct, 

2317. 
containing  published  decisions,  admissi- 
bility In  evidence,  2817, 
historical,  as  evidence,  2887. 
official  books,  entries  in  prima  facie  evi- 
dence, 9880. 
of  art,  2887. 
of  science,  2887. 

presumption  as  to  correctness,  2878. 
certificate  of  purchase  or  location  of  lands 

as  evidence  of  ownership,  2889. 
charts  as  evidence,  2387. 
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documentary 
entries 

by  officers,  as  evidence,  2880^ 

in  family  bible  or  books,  as  evidence  of 

pedlgrree,  2288. 
in  Justice's  docket,  prima  facie  evidence, 

1400. 
In  official,  prima  facie  evidence,  2Sao« 
of    decedents,    admissible    in    evidence* 
when,  2845. 
execution- books,     prima     fade     evidence, 

1158. 
Judgment  as,  2880-2887,  2872. 
Judicial  record 

authenticated,  how,  as  evidence,  2818» 
deflnUion  of,  2817. 

of  another  state,  effect  of,  2827,  2881* 
of  court  of  admiralty,  effect  of,  2827* 
of  forelim  conntry 
effect  of,  2827. 
how  authenticated,  2818. 
of  Justice  of  the  peace,  prima  facte  evi- 
dence, 1400. 
laws,  written  and  unwritten,  2810. 
letter  admitted,  answer  is  also  admissible, 

2275. 
maps  as  evidence,  2887. 
notice  to  adverse  party  to  produce  writing; 
See  tit.  Notice  to  Prodoce. 
as  to,  generally,  2276,  2841. 
officers,    entry    by,    prima    fade    evidence, 

2880,  2888. 
records  of  officer,  admissible  in  evidence, 

2280. 
will 

admissible  in  action  to  quiet  title  where 
validity  of  devise  Involved,  whether 
admitted  to  probate  or  not,  1240. 
unprobated     Inadmissible     In     evidence, 
2185  29. 
writings 
accounts,  summary  of  admissible,  when, 

2270. 
called   for  and  Inspected,  may  be  with- 
held. 2341. 
construction  of.     See  tit.  Contmets. 

as  to,  2278-2285. 
contents  of  admissible,  when,  2288. 
inspection  of  may  be  demanded  in  what 

cases,  1508. 
part  admitted,  all  admissible,  2275. 
shown  to  witness 

may  be  inspected  by  other  party,  250a 
must  be  read  in  evidence,  when,  2500. 
effect  of,  2600-2548. 

amendment       regulating      admission       of, 

2509  8.  

as  to  effect  and  weight  of  evidence,  2528 

203-255. 
explanation    of   denial    of  nonsuit  proper, 

2528    214. 
inference  of  facts,  2524  215,  216. 
is  for  Jury,  2428  208-245. 
instruction  as  to.     See  tits.  Instruction  to 
Jury  I  Jury. 
constitutionality  of  provision  as  to,  2511 

91-124. 
to  be  given  on  certain  points,  2501. 
as   to,    generally,   see   analysis   of   437 
pars.,  2501. 


Jury  to  Judge  of,  25^ 

as  to,  generally,  see  analysis  of  437  paxs., 
2501. 
Jury's  power  not  arbitrary,  2688  256-263. 
least  satisfactory  evidence,  2540  426-437. 
of  accomplice,  2584  322-327. 
reasonable     doubt.       See     tit.    BeasonaMe 

Doubt. 
rebuttal   of  presumption,  2887   141. 
repeal  of  rights  acquired,  2600  9. 
weight  of  evidence 
as  to,  2628  203-255. 
alibi,  2525  230. 
is  for  Jury,  2524  221-229. 
review  of  by  appellate  court,  2524  231, 
282. 
witness  false  in  one  particular,  effect  of, 
2528  272-304. 
engravings,  etc.,  2288. 


in  books,  2845,  2846. 

in  official  books,  prima  fade, 

parol  evidence  admissible  to  prove  facts 
omitted  from,  2881   5. 
made  by  officers  or  boards  is  prima  facie. 


of  order  is  prima  facie  evidence. 


admission  of.  702  153. 

exclusion  or  rejection  of,  762  154-167. 

rulings   upon,   762   158. 


In    excluding    questions    cured    by    subse- 
quent testimony.  2468  110-118. 
in     striking     out    or     refusing    to    strike 
out,  762   160. 
errors  and  defects.     See  tit.  Brrors,  Defects, 
and  Mistakes. 
disregarded,  when,  740,  768  99-139. 
established  by  law.  whatever  is,  is  Judicially 

recognized,  2207. 
estoppel,  2820,  2872. 
matter  adjudged,  2320, 
parties  to,  2254. 
"standing  by."   2872. 
sureties,  bound  by, 
examination 

cross.   2447,  2463. 
direct.  2447-2449. 
of  witness.     See  tit.  "Vnti 
oral   defined,   2415. 
exceptions.     See  tit  Bbceeptlons. 

to  and  ruling  admitting  or  rejecting,  1040 
4-11. 
expert  and  opinion.     See  tit.  Wltni 
expert  may  decipher  instrument, 
insanity,  opinion  of 

intimate  acquaintance  as  to, 
subscribing  witness  as  to, 
interpreter,  when  summoned,  and  duty  of, 

2818. 
opinion    as    to    identity    or    handwriting. 


opinions   on   questions   of  science,   art  or 
trade,  2288. 
facts  which  may  be  proved  on  trial,  2288, 
accusations  in  statement,  2201  2. 
admissions 

as  to  liability,  question  of  fact,  2291  i. 
of     one     party     cannot     bind     another, 
2291   8. 
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facts  which  may  be  proved  on  trial 
after  pvo^t  of  a 
conspiracy,     act    or     declaration    of     a 

conspirator,  2289. 
partnership  or  agency,  the  act  or  dec- 
laration of  a  partner  or  as^nt,  3288. 
agency,  2391  5. 
any  other  facts,  2289. 
as  to,  firenerally,  see  analysis  of  93  para, 

2290. 

books    of    defendant,    data    taken    from, 
2291  6. 

boundaries,  2291  7. 

common   reputation,  2289. 

or  hearsay,  admissible,  when,  2291  8. 

construction  of  provision,  2291  12. 

data     taken     from    books     of    defendant, 
2291    6. 

death  of  party  subject  to  trial,  2292  16. 

declaration 

in  favor  of  maker,  not  admissible,  2292 

17. 
of  third  parties,  2291  13. 

fraudulent   intent,  2298  28. 

gift  of  from  husband  to  wife,  2298  29. 

in  criminal  cases,  2291  13. 

in  fraud,  disputable  inference,  2292  27. 

insane  delusions,   mere  existence  of,  2298 
32. 

insanity,  2298  31. 

intimate  acquaintance,  2298  33-60. 

inventory,  statement  of  character  of  prop- 
erty in,  2294  51. 
;  litigant's  own  declaration,  2294  52. 

mental  soundness,  2294  53-61. 

monuments     and     inscriptions     in     public 
places,  contents  of  a  writing,  2289» 
A  neslisrence,  2295  62. 

non- ex  parts,    opinion    of    not    admissible, 
2295  63-68. 

of  lost  deed,  2292  21. 

on  proof  of  conspiracy,  testimony  of  ac- 
complice, 2291  9-11. 

opinion  of  a  witness  respecting*  handwrit- 
ing.  2289. 

pedigree  by  declarations  or  entry  in  bible, 
2295   72-79. 

Penal  Code  changes  rule,  2292  14. 

personal  appearance  of  defendant,  2296  80. 

precise  fact,  2288. 

questions  of  facts  are  for  jury,  2004. 

relationship  of  deceased,  2290  82. 

reporters'    notes    of   evidence   of   deceased 
witness,  2292  16. 

such  facts  as  serve  to  show  the  credibility 
of  a  witness,  2289. 

teatlmoiiT  of 

deceased  witness,  admissible,  when,  2292 

18-20. 
witness  on  formeif  trial,  when,  2297  89-92. 

the   act,   declaration    or   omission    forming 
part   of  a  transaction,   2289. 

the  act  or  declaration,  verbal  or  written, 
of  a  deceased  person,  2288. 

the  opinion  of  a  subscribing  witness  to  a 
writing,  2289. 

the  testimony  of  a  witness  deceased,  2289. 

usage,  2289,  2297  87. 
failure   to   deny   fact,   objection,   how   made, 
2276  7. 


falsity  of  statements,  shown  by  witness  and 

circumstances,  2400   7. 
final  terminates  proceedings,  reason  for  rule, 

1559    19. 


against  presumption  reviewable,  2850  3. 
upon    issue    not    before    court      See    tit. 
FlndlBC 
flags.  Judicially  recognized,  2297. 
following  rule  on  motion  for  nonsuit,  errone- 
ous, when,  972  96. 
forelble 

detainer,   in.     See  tit.  Forellile  SSstry  and 

Detainer. 
entry,  in,  1059. 
foreign  law  presumed  same  as  law  of  this 

state,  2878. 
form  of  question,  2440  8. 
foundation,  want  of  proper,  2287  12. 
trands 

statute  of 

agreement  not  to  be  performed  within 

one  year,  2408. 
goods,  sale  of,  two  hundred  dollars,  2408. 
guarantee,  2408» 
implied,  2408. 
trust.  2408. 
land,  transfer  of,  2401* 
lease,  2401. 
marriage,    promise   In   consideration    of, 

2408. 
will,  2408. 


definitions   and   divisions,   §§ 
objection  to  question,  2287  6. 
ground  of  objection,  2287  7. 
principles  of,  99  1844-1870,  H  2074-2104. 
provisions,  2004. 
good  character  of  party  or  witness  may  be 

shown,  2499. 
guess,  evidence  which  leaves  Jury  necessity 

of  making,  2204  4. 
hearsay  and  res  gestae 

confined  to  personal  knowledge,  2200. 
dedaratlonn 

a  part  of  transaction,  2271> 
res  gestae,  2271. 

exhibits,   material   objects,  2849. 
what  admissible,  2288. 
higher,    is   presumed   adverse  if  lower   pro- 
duced,  2878. 
historical  books.  2887. 

husband  and  wife,  parties  to  actions,  804-871. 
identity  presumed   from  same  name.  2878. 
impeachment  of  witness.     See  tit.  Impeaeh- 
ment. 
as  to,  2470,  2470,  2480. 
In  action 

for  divorce.     See  tit.  Divorce. 
of  claim  and  delivery,  805  26. 
to  determine  interest  of  deceased  In  lands, 
2807   40-42. 
In  contest 

of  election.     See  tit.  Contesting  XSlectlons. 
of  will.  2288  7. 
in  description  of  lands.     See  tit.  Description 

of  Lands. 
in  mechanics'  Hen  cases.     See  tit.  Mechanics' 

Lien. 
in    mortgage    foreclosure,    outside   of   mort- 
gage,  1220   32. 
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in  particular  cases,  2S05. 
and  miscellaneous  and  eroneral  provisions, 
fiS  2074-2104. 
inadmissible,     admitted     without     objection, 

effect,  2287  8. 
iBdlreet  evidence 

classification  of,  284ft» 

defined,  2268,  2848. 

presence  of  liffht  from  absence  of  report 

to  contrary,  2208  2. 
proof   of   matters   to  which   plaintiff  wae 

not  party,  2208  3. 
what  is,  2203. 
tndlspeiiMible  evldeaee 
definition  of,  2204. 
in  greneral,  2889-2401* 
in  perjury,  2890. 

number    of    witnesses* 
in   treason,  2399. 

number    of    witnesses, 
what  is,  2204,  2899. 
when   necessary,  2899. 
inference.     See  tit.  Infereneca. 
arises,  when,  2282. 
as   to,  generally,   see  analysis  of  6  pars., 

2860. 
court  not  bound  to  make,  2804  5. 
definition   of,  2360. 

facts  from  which  other  facts  are,  2188. 
from  admission,  2208. 
when  arises,  2282. 
innocence  presumed,  2878. 
Iiistniment  la  writlns 

construction  of,  2281,  2282. 
executed  how,  2886. 

referred  to  by  witness,  may  be  introduced 
in,  2404  120. 
on  cross-examination,  2404  120. 
instructions.     See  tit.  Inmtmetionm  to  Jury. 

general,  on   evidence,  2800. 
intent,    unlawful,    presumed    from    unlawful 

act,  2878. 
interpreter 
as  to,  2318. 
of  writings,  2284. 
interwoven    transactions,   statute   of   limita- 
tions, 2287  9. 
Judge,  witness  may  be,  2818. 
Jndfirnient 

estoppel    under,    2820. 
Is  final,  when,  1569  12-18. 
Judgment-roll    in    evidence,    last    Judgment 

only  considered,  2287  10. 
Judicial  evidence,  2200. 
Judicial  knowledge,  sunrise,  2202  2. 
Judicial  notice 
as  to,  2202,  2297. 
as  to  what  facts,  2297. 
court  to  disclose  to  Jury,  2000. 
in    general,  2202. 
of  laws  of  nature,  2297. 
of  facts,  public  and  private,  of  legrislature, 
2297. 
Juror  may  be  witness,  2818. 
Jury,  general  remarks  on  evidence  for,  2600. 
kinds  and  degrees  of,  §81875-1978. 
as  to  kinds  of,  2202,  2297. 
conclusive  or  unanswerable  evidence,  2406. 
indirect  evidence,  influences  and  presump- 
tions.  2349. 
indispensable   evidence,   2899. 


knowledge  of  the  court, 

material  objections  presented  to  the  senses 
other    than   writing, 

witnesses.     See  tit.  IVltn^ 

written.     See  tit.  Writlnsn. 
Icncwiedge 

Judicial,  2297. 

court  to  declare.  Jury  to  accept, 

of  court,  2297. 

personal,  witness  must  testify  from, 
law 

of  foreign  country,  how  proved,  2817. 

organic,  what  is,  2810. 

questions  of,  for  court,  2000. 

sister  state,  of,  how  proved,  2817. 

statutes,  what  are,  2810. 

unwritten,  2810. 

written,    what    is,    written    or    nnwrttten, 
2810. 
law  of,  binding  on  all  tribunals, 
leading  questions,  2447. 
legitimacy,  presumption  of,  2872^ 
letter 

admissible  in,  when,  2886  IS,  14. 

out  of  state,  presumption  as  to  secondary 
proof  of  contents,  2894  106. 

written    by    plaintiff,    incompetent,    when. 
2807   48. 
libel,  in.     See  tit.  Sluider  uid  LJbel. 

in  action  for,  008. 
life,  ordinary  course  of,  presumed, 
limitations,   210-841. 
location,  certificate  of,  proves  what, 
manner  of  production 

mode     of     taking     testimony    of    witness. 
S9  2002-2000. 

aflldavlts,  5§  2009-2016. 

depositions,   SS  2019-2021. 

manner  of  taking  in  state,  5(2081-2038. 
manner   of   taking  out   of   state,   §8 


general  roles  of  examination,  H 
maps.     See  tit.  Maps. 
as  evidence,  2887. 
referred  to  in  deed,  2875  8. 


declarations    of    testator   In  will   are  evi- 
dences of  his,  2274. 
presumption  as  to,  2878. 
material  allegations  only  to  be  proved.  2SM. 
material  objects.     See  tit.     Material  Objeete 
Presented  to  the  Senses,  etc 
as  to,  2349. 
materiality  of,  2007  10-12. 
matters  of  require  no  answer,  690  122. 
means  of  production 

person  present,  compelled  to  testify,  2410. 
subpoena.     See  tit.  Snbpcena. 
warrant  may  be  issued  for  witness,  when, 
2418. 
contents  of  warrant,  2418. 
on  whose  motion,  2418. 
how  examined,  2418. 
when    a   witness    is    compelled    to    attend, 
2410. 
memorandum    admissible    with    evidence   of 

assent,  2406  2. 
mere  possibility  is  but  slight  evidence,  2214 

8. 
mineral    land    patent,    date    of    location   1> 
prima  facie. 
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minins  laws  and  customs,  1278. 
moBey 

had  and  received,  1126  149. 

paid   to   person   is   presumed   due   to   him. 


specified  kind  of.  1U»  126-159. 
monuments,  etc.,  2289,  2508,  2588  230-285. 
morterase,    generally,    1216   1-73. 
mutilation  of  note  explained,  240T  3. 
must  be  corroborated  as  to  perjury,  2460  S. 
aatiure 

laws  of.  Judicially  recogrnized,  2207. 
ordinary  course  of,  presumed,  2278, 
aeffatlTe  allegation 

not  required  to  be  proved,  2288  8. 
when  must  be  proved,  2288  S,  9. 
neslisence,  2206  62. 
new  matter,   defendant  must  prove,   though 

negative,  2406  5. 
note,  mutilation  or  cancelation  of,  explained, 

2407  3. 
Botlee 

construction   of,   to   be   according  to   ordi- 
nary acceptation  of  its  terms,  2285, 
Judicial,  2297. 
to  produce,  2276,  2S41« 
nuisance.     See  tit.  Nuisance. 
oath.     See  tit.     Oaths  and  AiBnnatloBa. 
administration  of,  106,  127,  2601-2604. 
form   of,  2602,  2608. 
necessary,  2266. 
objections    to    tender    of   pasrment    must   be 

specified.     See  tit.  Payment* 
objects,  material.     See  tit.  Material  Objeeta 
Presented  to  the  Senac%  ete. 
as    to,    2840. 
of  foreign  law,  2817* 
of  hablta 
•        objection    to    affects   weight   not  admlMl- 
bility,   2871    8. 
of  incompetency,  2805  15. 
of  offer  of  compromise 
admits  nothing,  2697, 
as  to,   generally,  see  analysis  of  6  pars., 

2697. 
declarations    favoring   settlement   admissi- 
ble, when,  2696  2. 
effect  of  failure  to  object  to  admission  of 

evidence  of,  2598  3. 
inadmissible   as   evidence,   when,  2698   4-6. 
of  no  avail,  when,  2697. 
of  parol  gift  in  adverse  possession,  2402  3. 
offer 

as  to,  2666,  2666. 
equivalent   to  payment,  2656. 
to  compromise,  admits  nothing,  2697. 
"offer  to  prove,"  effect  of,  2287  11. 
officers,  entries  by  prima  facie,  2880,  2888. 
ofllcial  acts,  public  and  private^  are  Judicially 

recognized,  2297. 
official  documents,  proof  of,  2328. 
omissions,       as      evidence      against      party, 

2288. 
one  part  of  transaction  proves  the  whole  is 
admissible,  2276. 
as  to,  generally,  see  analysis  of  13  pars., 
2276. 
one  person  not  affected  by  acts  of  another. 


opinion  evidence.     See  tit.  Opinion  B^^ldence. 

opinion  of  wife  of  defendant,  2276  11. 
opportunity  to  object  to  question,  2446  9. 
order  of  proof,  general  rule  as  to,  2296  71. 
orders 

final,   estoppel  by,  2820. 

not    final,    create    disputable    presumption, 


ordinary    course    of    business    as    to    street 

light,  2894.   100. 
parent,  action  for  injury 'or  death  of  minor 

child  by,  879,  880. 
parol  evidence 

of   instrument,    that   words    have   peculiav 

sigrniflcance,  2288. 
of  contents  of  writing,  when,  2288. 
of  latrs 

of  foreign  country,  2817. 
of  sister  state,  2817. 
of  will,  not  admissible  to  affect,  2276. 
of  written  instrument,  admissible  to  affect, 

when,  2276. 
to  establish 
fraud,  2278. 
illegality,  2278. 
will,    parol     evidence    not    admissible    to 

affect,   2276. 
writing,  parol  evidence,  when  admissible  to 
affect,   2276. 


of   act,    declaration)    conversation    in    evi- 
dence, all  may  be  put  in,  2276. 

of  document,  not  admissible,  2276  6. 
partial 

definition  of,  2268. 

evidence  of  possession  in  remote  occupant, 
on  question  of  title,  2268. 

when  admissible,  2268. 
parties  estopped,  who  are,  2824. 
partition.     See  tit.  Partition. 
partnership,  presumption  as  to,  2878. 
payment,  an  offer  equivalent  to,  2656. 
pedigree 

bible,  family,  admissible  to  prove.     See  tit. 
Family  Bible. 

declaration      of     decedent,      evidence      of. 


one  witness  sufficient  to  prove  fact. 


perjury,  two  witnesses  requisite,  2899. 
perpetuating  testimony,  2699,  2600. 
person  not  affected  by  acts  of  another 

as  to,  generally,  2268. 

declaration  of  wife  as  to  community  prop- 
erty, 2268  2. 
married   woman  in   trade,   presumption   as 
to,  2268  8,  4. 
persons  skilled  may  testify  to  decipher  char- 
acters in  writing,  2284. 
phonographic     reporter's     notes,     transcript 

prima  facie,  160. 
physician,      cannot     give      against     patient, 

2284   5. 
practice  relating  to 

admissibility  for  court,  2606. 
clerk  to  take  testimony,  when,  1662. 
modes  of  taking,  2414. 
new  trial  for  disregard  of,  1100. 
newly    discovered,    ground    for   new    trial, 
when,  1078. 
as  to,  generally,  1079  62-83. 
notice  to  produce  books  and  papers.     See 
tit.  Notice  to  Produce. 
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practice  relatins  to 
Qvdev 

of  IntroducinfiT,  907,  MS  8-13,  2440. 
of  proof,  how  regulated,  2440. 
proceedinsrs   to   perpetuate.     See   tit.   Pro- 

ceedlBsa  to  Perpetuate  Teatimony. 
production  of,  court  may  stop*  when,  244«. 
aveatlon 

containinsT    untrue    assumptions,    should 

be  excluded,  2447  10. 
objection    to,    srrounds   of   to   be   stated, 

2287  6,  7. 
of  evidence,  how  tried,  2604. 

as    to,    generally,    see   analysis   of    19 
pars.,  2004. 
of  fact 

for  court  or  referee,  when,  200& 
for  Jury,  when,  2004. 
of  lavr 

addressed  to  court,  2000. 
as    to,    srenerally,    see    analysis    of   20 
pars.,  2000. 
rules  of  to  be  decided  by  the  court*  2004. 
prima  facte 
as  to,  2208. 
boards,  entries  by, 
Ibooka 

historical, 
of  art,  2881 
of  science, 
certificate  of  recording  officer, 

rejection  on  proof  of  no  record, 
certificate  sigrned  by  proper  officer,  2208  2. 
charts,  2887. 
definition  of,  2202. 
entry  of  order  is,  2208  3. 
facts  recited  in  certificate,  2208  4. 
protest  of  notary,  2208  6. 
what  is,  2202. 
decedent's  entries,  when, 
definition  of,  2208. 
historical  books,  2387. 
Justice's  docket,  1400* 
maps,  2887. 

officers,  entries  by,  2880, 
orders  not  final,  are,  2824. 
phonogrraphic    reporter's   notes,    transcript 

of,  101. 
presumption,  what  is,  2800,  2878. 
sheriff's  return.     See  tit.  ShcHfl,  return  of. 
showing  of  nesrliffence,  proof  required  of 

defendant,  2288  10. 
third      person,      obligation      of      evidence 
against  him  is  evidence  against  party, 
2278. 
primary  and  aeeondary 
as  to.  2202. 

certified    copies,  primary,  when 
of  affidavits  of  publication,  2420. 
of  public  records,  231S. 
copies  primary,  vrben 

of  affidavits  of  publication  duly  certified, 

.2420. 
of    entries    repeated    in    regular    course 

of  business,  2840. 
of  lost  papers,   is,  when.  1855. 
is  secondary,   generally,  2202. 
of  records  affecting  title  to  real  property, 

where  certified,  2847. 


definition 

of  primary,  evidence, 
of  secondary  evidence, 
foreign  conntry 
Judicial  records  of,  secondary,  2811. 
law  of,  certified  by  custodian,  primary, 
2817. 
Judicial  record  of  foreign  country,  second- 
ary, 2810u 
law  of  foreign   country,   certified  by  cus- 
todian, primary,  2817. 
lost  paper  or  record,  copy 

is  primary  evidence,  when,  1565. 
.   is  secondary,  generally,  2202. 
proof  of  loss  or  destruction  must  be  first 
made,  2270. 
record,  certified  copy  of  public,  is  primary, 
2815. 


admissible  where  party,  on  notice,  fails 

to  produce,  2270. 
contents    of    writing   proved    by,    when. 


copy  of 

Judicial  record  of  foreign  country, 
lost  paper  or  record  is,  2202. 
except  where  made  evidence  by  code 

or  statute,  2270. 
primary,   when,   1555,  1650  9,  10. 
of  writing,  2202. 
transcript  of  minutes  appointing  adminis- 
trator, etc,  primary,  when,  18821 
writing 

copy  of  secondary,  2202. 

loss  must  be  shown  before  secondary  of 

contents  can  be  given,  2270. 
notice   to   produce   disobeyed,   secondary 

admissible,  2841. 
oral,  of  contents,  is  secondary,  2202. 
original  must  be  produced  or  accounted 
for,  2840.  ' 

parol,  of  contents  of,  is  secondary,  2202. 
public,    certified    copy,    primary,    when, 

2817. 
secondary  evidence  of  contents 
of  lost  or  destroyed,  2841. 
on  failure  to  produce  on  notice,  2841. 
written  instrument  is  best  evidence  of  ex- 
istence and  contents,  2202. 
privileged    communication.      See    tit.    Privi- 
leged Commnnlcntlon. 
as  to,  2808. 
plaintiff,  allegations  to  be  proved  by,  2287. 
portraits,  etc.,  2280. 
positive,  and  more  than  one  witness  required 

to  establish  perjury,  2400  4. 
possession 

burden  of  proof  on  party  relying  on,  2400  6. 
imports   ownership,  2878. 
preponderance  of 

instruction  of  Jury  as  to,  2201  9. 
what  Is.  2201  8. 
presence  of  light  from  absence  of  report  to 

contrary,  2208  2. 
presumptions.     See  tit  Preonmptlons. 
as  to.  2850,  2878. 
conclusive.       See    tit    Presnmptlons,    con- 

dnslve. 
definition  of,  2850. 

generally.     See  analysts  of  612  pars.,  1850| 
also  160  pars.. 


Where  no  section  mark  (I)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotatloa 


INDBX. 


9741 


EVIDENCE   (Continued). 

may  be  controverted,  when,  2S71. 
must  be  controverted,  when,  2S7& 
need  no  evidence  until  rebutted,  3406  7. 
probability  of  story  to  be  considered,  2266  2. 
probate 

contest  in,  1814. 

letters    testamentary,    minutes    equivalent 
to  transcript  of,  1882. 
proceedings  to  perpetuate  testimony.    See  tit. 

Proceedlnffs  to  Perpetuate  TeatlmoBy. 
production  of 

as  to,  generally  SS  1081-2064. 
by  whom  to  be  produced,  99  1081»  1982. 
manner  of  production,  99  2002-2054. 
means  of  production,  99 1986-1907. 
not  ordered  unless  material,  2407  2. 
promissory  note,  597  153-156. 

indorsement  of,  locality  presumed,  2278. 
proof 

burden  of.     See  <<b«rden  of/'  this  title. 

as  to,  2288  3,  4. 
of   matters   to  which  plaintiff  was  not  a 

party,  2268  3. 
order  of 

as  to,  997,  2440. 
general  rule  as  to,  2295  71. 
rebutting,  999  14-23. 
protest'    of    notary    prima    facie    evidence, 

226S  6. 
public  record  or  document.     See  tit.  Pablte 
Reeordo  and  Doeoments. 
of  private  writing  is,  2S30. 

application  of  provision,  2880  2. 
proof  of  contents  of,  2277. 
publication  of.     See  tit.  Publication. 

proof  of  by  affidavit,  2419,  2420. 
purchase,  certificate  of,  proves  what,  2832. 
purpose  of,  2270  18. 
questions  of  practice.    See  ^practice  relating 

to,"  this  title. 
quieting  title 

to  land.     See  tit.  Action  to  ^ulet  Title. 

as  to,  1246,  1266. 
to  money  or  obligation,  1560. 
raising  presumption.  Jury  may  draw  infer- 
ences, 2850  2-5. 
rank  of  affidavit  as,  2417  17,  18. 
real  property,  transfer  of,  2401,  2408. 
recalling  witness,  2473. 
receipt,  payer  entitled  to,  2556. 
recitals  In  statute,  how  far  is,  2817. 


estoppel,  when,  2820. 

how  authenticated  as,  2818. 

Judicial 

foreigrn,  2818,  2827. 

foreiern  admiralty,  2827. 

copy,  when  admissible,  2819. 

Jurisdiction,  want  of.  effect,  4mm<, 

non-conclusive  presumed  correct,  2878. 

state,  sister,  effect  of,  2827. 

state.  Justice  of  peace  of  sister.  2881. 

state,  of  this,  or  other,  or  United  States, 
how  proved,  2818. 

what,  2817. 
of  deed,  admissible  in,  2278  8. 
public,    or    private    writing,    proved,    how, 

2880. 
removal  of,  not  allowed  except  by  order, 
2847. 


re- examination.     See  tit.  Witness. 

as  to,  2473. 
refreshing  memory,  2449. 
refusal  to  hear,  exception,  1050  27. 
relating  to  third  person,  2278. 
relevancy  may  be  established  by  subsequent 

proof,  2448  30,  81. 
relevant 

must  be,  2286. 
*  what  is,  2288. 
repetition   of   testimony   may   be  prevented, 

2447  11-16. 
replevin.     See  tit.  Replerin. 
representations  as   to  credit  not  binding  if 

not   written,   2405. 
res  gestae,  declarations  as  to,  2271. 
restriction  of  proof,  witness  to  be  used,  2447 

16. 
rights  and  duties  of  witnesses.    See  tit.  ivit- 


as  to,  99  2064-2070. 
rules  of 

for    construction    of    description    of    land. 
See  tit.  Deecrlptlon  of  liunds. 

not  altered,  2270  19. 

power  of  legislature  to  modify,  2807  48. 

scope  of  testimony  as  to  enlargement,  2270 
20,  21. 
satisfactory  evidence 

conversation     with     a     deceased     person, 
2264  3. 

definition  of,  2264. 

evidence   which    leaves   Jury   necessity   of 
making  guess,  2264  4. 

in  criminal  proceedingrs,  2264  6. 

mere  possibility,  2264  8. 

slight  evidence,  2264  7. 

what  is,  2264. 
science,  books  of  as  evidence,  2887. 
seal 

makes  no  difference  in  writings,  2884,2887. 

of  court,  etc.  Judicially  recognized,  2297. 

private,  2884. 

public,  2384. 

what  is  a,  2884:- 
secondary.      See    *^rimai7    and    secondary,'* 
this  title. 

definition   of,  2262. 
seduction.     See  tit.  Seduction. 
shorthand  notes.     See  tit.  Phonographic  Re- 
porter. 

presumed  correct,  160. 
signatures.  Judicially  recognized,  2297. 
slander,  in.     See  tit.  Slander  and  Ubd. 
Blight 

definition  of,  2264. 

will  not  Justify  verdict,  2264  7. 
statement   In   one   cause,   as   to   in   issue   in 

another,  624  19,* 20. 
stipulation.     See  tit.  Stipulations. 

of  parties,  cannot  take  the  place  of,  when, 
1081  87. 
stock,  sold  for  delinquent  assessment,  action 

to  recover,  815. 
subpoena.     See  tit.  Subpcena. 

as  to,  2407-2413,  2548. 
subscriptions,  2288. 
suppressed,  presumed  adverse,  2878. 
survivorship 

presumptions  as  to,  2378. 

to  show,  2399  158,  159. 
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telegram  sent.     See  tit.  Telesnua. 
tenants,   waste   by.     See  tit.  Waste* 

as  to  evidence  of,  1248. 
tender.     See  tit   Tender. 

as  to,  2655,  2656. 
'  objections  to,  not  specified,  waived* 
testimony.     See  tit.  Testimony. 

at  former  trial,  2275  10. 

confined'  to  personal   knowledge, 

modes  of  takingr.  2414. 

to  be  in  presence  of  pefson  affected, 

when  clerk  to  take  down,  1568. 
that  party  was  not  misled,  678  41. 
time   of   sunrise,   Judicial   knowledge   as   to, 

2262  2.  . 

to  be  produced  by  whom,  2406. 

as  to,  generally,  see  analysis  7  pars.,  2406. 
to  eatabliflh 

fraud  ur  illegality,  2279  12. 

survivorship,  2899  158,   159. 
transaction,    part    in    evidence,    all    may   be 

proved,  2275. 
transcript  of  reporter's  notes  as,  2881. 
treason,  two  witnesses  required,  2899. 
trustee,  bare,  presumed  to  have  conveyed  to 

cestui  que  trust,  2878. 
unanswerable.     See  "conclvalTey"  this  title. 

as  to,  in  general,  2405* 

what  is,  2405. 
unimportant  rulings  upon,  762  158. 
unlawful  detainer,  in,  1609. 
nnprobated  vrOl 

admissible  in  actions  to  quiet  title  where 
question  of  validity  of  devise,  etc,  in- 
volved, 1246. 

not  admissible  in,  2185  29. 
usages  and  customs.    See  tit.  Usage  and  Cva- 
torn. 

local  rules  admissible  in  actions  concerning 
mining  claims,  1278,  1275  15-20. 


aJmlssible  for  what  purpose, 

extent  to  which  and  purposes  for  which 

admissible,  2297  87,  88. 
in    actions     concerning    mining    claims, 

1273,    1275    15-20. 
to  explain  character  of  acts,  2289. 
variance  between  allegation  and  proof.     See 

tit.   Variance. 
verification   of  pleadings.     See  tit.   Terlllea- 

tlon  of  Pleadings. 
vessels,     steamers,     etc.       See     tit.     Teasels, 
Steamers,  and  Boats. 
in  actions  against,  1846. 
want    of  proper   foundation,  2287   12. 
"weaker."     not     substituted     for    "Inferior," 

2887  31. 
"freight  and  effect  of 

accomplice,  testimony  of 

as  to.   generally,  2500,  2628  203-255,  2584 

322-327. 
to   be    viewed   with   distrust,   2601. 

"distrust"  includes  "caution,"  2584  822. 
instruction  as  to.     See  tit.  Inatmctlon 
to  Jury. 
generally,  2534  323-827. 
Jury    exclusive    Judges    of    credibility, 
2618  165. 
perjury,  prosecution  for,  same  rule  gov- 
erns, 2584  826. 


degree  of  certainty  required  to  establish 

fact,   2267. 
estimated,  how,  2509. 
guilt  must  be  proved  beyond  reasonable 

doubt,  2600. 
Instruction  as  to.     See  tit.  Inatraetlea  te 
Jury. 
generally,  2500. 
Insufficiency  of  ground  for  new  trial,  1078, 
Jury  Judges  as  to,  2500. 
preponderance  of  controls  In  civil  cause, 

2600. 
production  of  weaker  viewed  with  distrust. 

when,  2600. 
reasonable     doubt.       See    tit.     Reasonable 
Dovbt.  ' 
as  to,  effect  of,  2600. 
rules    governing,  the    weighing    of    testi- 
mony, 2600. 
satisfactory.     See  ^Satisfactory  erldenee," 
this  title, 
will  support  verdict,  2600. 
weight  of 

as  to,  2262  3,   4,  2275  11. 
and  efl!ect  is  for  Jury,  2806  16. 
witness.     See  tit.  Wltneaa. 

one  sufficient  to  prove  a  fact,  2205. 
when  inference  arises,  2871. 

a^  to,   generally,  see  analysis   of  8  para, 
2871. 
whole 

conversation  must  be  given,  2276  12,  18. 
declaration  must  be  given,  2278  12,  IS. 
wife  of  defendant,  opinion  of,  2275  11. 
wlU 

lost,  two  witnesses  required,  2899. 
requirements   of,   as,  2401. 
unprobated,  inadmissible  in,  2185  29. 

except    In    action    to    quiet    title    where 

validity  of  devise,  etc..  Is  involved, 

1246. 

written,  parol  evidence  cannot  be  known 

to  vary,  2278. 

withdrawal    of   witnesses    temporarily,   2447 

17.  - 
witness.     See  tit  Wltneaa. 
writings  as.     See  tit.  ^Writings. 

acknowledgment   proved,  2846,  2847. 

admissible,  when,  2288. 

alteration  in,  2407. 

called  for  and  inspected,  need  not  be  put 

in    evidence,   2841. 
comparison,  2848. 
construe,  court  must,  2606. 
construction    of,    description,    conveyances 

of  real  property,  2668. 
contents  of.     See  tit.  Writing. 
as  to,  generally,  see  analysis  of  14  pars., 

2276. 
how  proved,  2276. 
contract,  reduced  to,  no  other  evidence  can 

be  given  of,  2278-2282. 
custody  of  adverse  party  in,  2841. 
decedent,  entries  by,  2845. 
deciphering,  experts.  2284. 
destroyed,  proving  contents  of,  2276. 
entries 

by  decedents,  2846. 

copied  from  one  book  in  another,  when 
deemed  originals, 
executed,  how, 
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Tvritlngs  as  evidence 
execntlon 

admission  of,  2S42. 
how  proved,  2341-284S. 
foreign   lansruagre,   experts  may  testify  as 

to  meaning:.  2284. 
general  acceptation,  terms  to  be  oonstrued 

by,  228S. 
handwriting,  how  proved,  2842,  2MS. 
In  general.  fiS  1887-1889. 
kinds  of,  public  and  private,  2S14. 
lex  loci,  2281. 

lost  or  destroyed,  proving  contents  of,  32TC. 
original   must   be  produced,   when,  2240. 
part  in  evidence,  all  may  be  proved,  2276. 
printed  partly,  2234. 
private 

as  to,  generally,  991929-1951. 
public   records  of,  2219. 

proved,  how,  2880. 
sealed   and    unsealed,   are,   2884* 
whole   agreement   deemed,   2278. 
proved   by   witness,   must  be   read   before 

his    testimony    closed,    2600. 
pnbllo  writliigs 

as  to,   99  1888,  1892-1927. 
books,  etc  2880. 

certificate,  what  it  must  state,  2882. 
certified  copies  of  must  be  supplied,  281B. 
classes  of 
Judicial    records,  2810. 
laws,  28101 

official  documents,  2810. 
private  writings,  2810. 
public  records,  2810. 
inspection    of   by   citizens, 
laws,  statutes,  etc,  2810»  2817* 
official  documents,  proof  of, 
seal  makes  no  difference, 
shown  to  witness,  may  be  inspected  by 

opponent,  2600. 
state    or   county    of   any,   certified   copy 
admissible,  2817. 
surrounding  circumstances  admissible,  2282. 
thirty-year  -old  documents,  2346,  2378. 
two    interpretations   capable    of,   2286. 
undecipherable,  experts  may  testify  as  to 

meaning,  2284. 
when  admissible,  2288. 

BVIDBNC9S  OF  DBBT 

no    provision    for    attachment   oft     See   tit. 
Attachment. 

EX  DBIilCTO  ACTIONS 

Joint   tort-feasors    need   not   be   included   as 
defendants,  884  69. 

EXAMINATION  OF  RECORD 

foreclosure  of  by  partial  confession  of  errors, 
46  52. 

EXAMINATION  OF  WITNESSES.    See  tit  'WIU 
ncMCS. 

general  rules  of,  2440-2600. 

EXCEPTION.     See  tit.  Bill  of  IBxceptloiuu 

absence  of  party,  decision  in,  1048-1061. 
after  Jodgment 

as   to,   generally,   see  analysis   of   9  pars., 

1000. 
how  settled,  1000. 
allowance  or  settlement  of  bill  of  exceptions. 
See  tit.  Bill  of  Exceptions. 


at  time  of  trial  to  admission  or  rejection  of 
evidence,  1049  4-11. 
objections 

on  grounds  of  variance,  1060  11. 
to  competency  of  expert  witness,  1049  10. 
bill  of.     See  tit  BlU  of  ExcepUons. 
certificate  of  Judge  ,on,  1001  19-21. 
construed  to  be  permissive,  1067  3,  4. 
continuance,  order  refusing  deemed  excepted 

to,  1061. 
court  commissioners'   findings,  exception  to, 

how  made,  1047. 
deemed  excepted  to,  what,  1061. 
defined,  1048. 
demurrer,     order    sustaining    or    overruling 

deemed   excepted   to,   1061. 
documents  on  file,  how  Incorporated,  1062. 
evidence.  Irrelevant  and  incompetent,  to,  1048. 
•fallnre  to 

object   to  sufficiency  of  proof  of  genuine- 
ness of  instrument,   1C50  16. 
take  because  of  delivery  of  sealed  verdict 
to  coroner  instead  of  clerk,  1060  16. 
filing  with  clerk,  1060. 
final  decision  deemed  excepted  to,  1061. 
for    failure    to    permit    amendment    to   com- 
plaint, 1001  17. 
form  of,  1062. 
as  to,  generally,  see  analysis  of  50  pars., 

1068. 
When    made   on    insufficiency    of   evidence, 
1062. 
generally,   1O48-1070. 

in  condemnation  proceedings.     See  tit.  Emi- 
nent  Doutaln. 
insufficiency  of  evidence,  on  ground  of,  requi- 
sites, 1062. 
interlocutory   order   or   decision   deemed   ex- 
cepted   to,    1061. 
judge  out  of  office  may  settle,  1008. 
Judgment   after,   1000. 
Judgment-roll,  in,  1129. 
Judicial  officer  other  than  Judge,  to  decision 

of,    1009. 
matters  deemed  excepted  to,  1061. 
may  be  taken,  and  time  of  taking,  1048. 
as  to,   generally,  see  analysis  of  35  pars., 
1049. 
new    trial,    when    necessary    on    motion    for^ 

1082. 
none  taken,  error  not  available.  780  210. 
not  deemed  excepted  to,  order  refoslng 
nonsuit,  1062  16. 
to  strike  out  pleading,  1062  17. 
not  present  at  time  of  ruling,  as  to,  1067. 
as  to,  generally,  see  analysis  of  111  pars., 
1068. 
notice 

of  application  to  supreme  court  to  prove. 

1008  11,   12. 
to  adverse  party,  how  settled  upon,   1067. 
as  to,  generally,  see  analysis  of  111  pars., 
1068. 
objection 

because  of  delay  in  suing,  1060  14. 

of  want   of   capacity   to   sue   to   be   taken, 

when,  1060  13. 
that  complaint  does  not  state  facts  suffi- 
cient   to    constitute    cause    of    action, 
1060    22. 
to  cost  allowed,   1060  23. 
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objection 

to  method  of  procedure,   1080  24. 
to  order  striking:  out  statement  on  motion 
for  new  trial,  1060  25. 
order    or    decision    from    which    appeal    lies 

deemed  excepted  to.  1061* 
orders,  when  deemed  excepted  to,  1061« 
petition    to    supreme    court    to    proVe»    1008 

13-18. 
pleadlns 

amendment,    order    allowing    or    refuslner 

deemed    excepted    to,    1061« 
order  strikins  out  deemed  excepted  to,  1061* 
proceeding's  where  Judge  ceases  to  hold  of- 
fice. 1009. 
as   to,   generally,  see  cmalysls  of  7  pars., 
1070. 
referee's 

finding,   to,  how  made,  1047. 
report,   to,   1047, 
refusal  to  allow,  supreme  court  may  allow, 

1007. 
■ettlement  of 

mode  of,  lOBO,  1097, 
time  for,  1060,  1067»  1084. 
signed  by  Judge  and  filed  with  clerk,  1000. 
as  to,  generally,  see  analysis  of  12  pars., 
1067. 
statement  on.     See  tit.  Statement. 
appeal,  1104. 

motion  for  new  trlaL    See  tit.  New  TrtaL 
time 

of  applying  to  supreme  court  to  prove  ex- 
ceptions,  1009  28,  24. 
of  making,  1061  84. 
when   to  be   taken,   1048. 
to   action   of   court   in   hearing  petition   for 

probate  of  will,  1060  28. 
to   decisions   after   Judgment,   1000  4. 
to  instructions,   1060  18-21. 
to  order  striking  bill  of  costs  from  flies,  1060 

26. 
to  refusal  to  hear  evidence,  1060  27. 
to  ruling 

granting  motion  for  new  trial,  1060  29,  SO. 
on  allowance  or  exclusion  of  ballots,  1061 

31. 
on  motion  for  nonsuit  must  be  taken,  973 

97. 
sustaining  objection  to  filing  complaint  in 
Intervention,  1061  82. 
to  sufiiclency  of  pleadings  to  raise  issue,  1061 

33. 
verdict  deemed  excepted  to,  1061. 
what  deemed   excepted  to,   1061. 

as  to,   generally,  see  analysis  of  21  pars., 

1061. 
instructions  not  deemed  excepted  to,  1062  9. 
order 

admitting  will  to  probate,  1062  8. 
denying 
motion  for  entry  of  different  Judgment 

on  findings,  1062  9. 
new  trial,  1007  6. 

plaintiff's    right   to   amend   complaint, 
1062  10. 
granting 
motion  for  Judgment  on  pleadings,  1062 

11. 
nonsuit,  1062  12. 


made  in  absence  of  party,  1062  13. 

of  sale,  1062  14. 

refneing 

nonsuit    not    deemed    excepted   to    be- 
cause not  appealable,  1062  1€. 
to  allow  supplemental  complaint.  lOSS 
15. 
to  strike  out  pleadinflrs,   1062  18. 
provision   construed,   1062   4. 
'  report  of  referee,  when,  1062  20. 
mrhat  not  deemed  excepted  to 

refusal  to  hear  any  evidence  in  support  of 
defense,   1007   8. 
when  refusing  application  to  supreme  court 
to  prove  same,  1007. 
as  to,  generally,  see  analysis  of  27  pan.. 
1007. 
where   taken    to    ruling   during  trial.   Ques- 
tion raised,  1066  36. 
writing  and  signing,  1067,  12. 

BXCBPnON  AND  OBJBCTIOir 

duly  taken   and  presented  only  are  consid- 
ered, 46y  68. 
BXCBPTIOlf  TO  SURBTIBg 

in  action  of  claim  and  delivery, 
as  to,  806. 
Justification  of  sureties,  807, 

b5cCBS8IT]B  damaobs 

remittitur    being    made,    Judgment    modified 
and  afiHrmed,  49  119,  120. 

BXCBSSIVB  JUDOBIBNT 

action  to  recover  on,  limitation,  808  69. 

B2XCISB  liAWS 

penalties  for  violation  of,  814  19. 

BXESCtmOlV.     See    tits.     Bxeentton  of    Jndg- 
ment  In  Civil  Actions ;  Supplementary 


action  to  recover  for  tort  in  issuing  on  sat- 
isfied, limitation,  806  70,  71. 
after  five  years,  1150. 
against  person  can  issue  only  on  direction 

of  court,  771  17,  18. 
allowance  for  family  support,  exempt  from. 

1924  28. 
any  debtor  may  pay  creditor,  1207. 
appeal,    restitution     where     property     sold 

under,  and  Judgment  reversed,  1472. 
attaebed  property 

may  be  sold  as  under,  when,  900^ 
sale  under,  906. 
attorney 
may  take  out,  186  147,  16S. 
no  authority  to   direct  what  property  to 
be  sold,  196  804. 
book.     See  tit.  BSxeention-Book. 
chose  in  action.     See  tit.  Chooeo  In  Action. 

levy  on,  1100  8. 
elnlm  of  property 
bond  on 

amount  and  conditions  of,  1209. 
claimant    may   give    and   have   property 

released,  1200. 
estimate  of  value  and  new  bond,  1208. 
filing  and  serving,  1202. 
Justification  on.     See  tit.  JvstlAention  •( 
Sureties. 
approval  and  disapproval  on, 
manner  of,   1208. 
objections  to.  1202. 
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SXSCUTION  (Continued), 
claim  of  property 
bond  on 
when  becomes  effectual, 
when  new  undertaking  to  be  given, 
how  made,  IIM. 

indemnity  and  undertaking  on,  IMS. 
contempt   in.      See    tit    Comtmmpit  of  OobH. 

as  to,  17S4y  17SS. 
contribution   among  debtors;     See  tit. 
tiibotloa* 
notice  to  secure,  llM. 


for,  on  appeal,  how  claimed  and  recoveMd, 
.   1851. 

in  probate  proceedings,  9179. 
county,  may  issue  into  any,  1107. 
credits,  levy  on,  11B8. 
damages  in  eminent    domain*     to     recover, 

1778. 
death.     See   tit.    Deftth. 
not  to  issue  after,  1084L 
of  party,  effect  of, 

creditor,   11B7. 

debtor,  1107. 

when  may  issue  after,  1964. 
debtor  of  execution-debtor  may  pay  sheriff, 

1907. 
debts,  levy  on,  11B8. 


decree  for  pasrment  of  debts  of,  execution 

on,  9118, 
Judgment  against,  execution  cannot  issue, 
1961. 
dormant.  Judgment,  on,  IIM. 
effect  of,  1188,  26. 

eminent  domain,  to  recover  damages  In,  la- 
sues,  when,  1778. 
eBforeement 

of  order  of  court,  by,  1818. 
when  IvdsBieBt  vc^vlrss 

performance  of  particular  act,  IIM* 
sale  of  property,  1154. 
executed,  must  be,  and  how,  1178. 
exeeator 

against,  to  enforce  personal  liability,  9118. 
Judgment  against,   no  execution  to  issue, 
1881. 
exempt     See  tit  BxenpttOM. 
what  property  is  from,  1188. 


allowance  for  support  of  family,  1894  28. 
materials  for  building,  17181 
forcible  entry  and  detainer.    See  tit  Forcible 
Bntry  and  Detainer. 

as  to  in,  1888. 
foreclosure.      See   tit   Fovedosvra  •!  M«rt- 


for  deficit,  1918. 
form  of,  1160. 
franchise,  levy  on,  1168. 
from  Inntlces'  courts 
contents  of,  1888. 
duty  of  ofBcer  receiving,  1897, 
may  issue  at  any  time  within  five  years, 

1896. 
proceedings  supplementary    to    execution. 
See   tit   Supplementary  Proceedings. 
as  to  generally,  1JI97. 
renewal  of,  1887. 
stay  of,  1888. 


generally,  1148-1919. 

gold-dust  returned  at  current  value,  1188. 

in  enforcement  of  labor  claims,  appeal,  when, 

1488,  47,  48. 
inspection,  execution-book  open  to«  1188. 
issnance  of 

against  administrator,  not  9188;  19. 
before  entry  of  Judgment  valid,  when,  1188. 

18. 
how  and  to  wliom,  1107. 
in  name  of  people,  1188. 
may  after  five  years,  1188. 
to  different  counties,  1187* 
to  'Whom 
issued  when  property  required  to  be  de- 
livered, 1187. 
may  issue,  1187. 
when  stayed  or  enjoined,  819  87. 
where  Judgment  for  delivery  of  property, 

11801 
Within  five  years  from  entry  of  Judgment 

1148. 
after  five  years,  when,  1188, 
Judgment 

against  officers,  how  enforced,  1980. 
barred  by  limitation,  1188, 
manner  of  enforcing,  1184. 
to  enforce,  1184. 
Justices'  court     See  tit  Jnstlees'  Courts. 
from,  1888-1887. 

Judgment   of   docketed   in   superior  court, 
1894. 
levy  of 

before  death,  proceedings  on,  1884. 
defendant    may    indicate    property,    when, 

1178. 
direction  of  by  attorney,  184,  128-136. 
during  period  of  lien,  effect  of,  1188,  S9-42, 

1188. 
effect  on  property,  1188. 
generally,  1178. 
how  made,   1178. 


in  hands  of  heirs,  tenants,  trustees,  etc., 

1188. 
subject  to,  1188,  1718. 
*     to    be    made    on    only    part    of    property, 
where  sufficient   1178. 
until  made,  property  not  affected  by,  1188. 
writ  how  executed,  1188. 
limitation 

Judgment  barred  by,  1188. 
of  action  avninat  officer  for 
money  collected  on,  988. 
seizure,  818. 
manual  delivery,  levy  on  property  capable  of, 

iisa 

materials  for  building,  not  subject  to,  1718. 
may  Isane 

at  any  time  within  five  years,  1148. 

into  any  county,  11B7. 

to  any  sheriff,  1187. 
money 

amount  and  kind  of  to  be  specified,  1180. 

specified  kind  of,  payable  in,  when,  1180. 
motion  to  recall  grounds  of,  1189  7,  8. 
not  issned 

against  administrator,  9108  19. 

to   enforce  decree  of  distribution,  9188  €. 
not  required  before  suit  in  claim  and  deliv- 
ery, 808  26. 
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EXBCUTION  (Continued), 
of  Instrument.    See  tit.  BlKecvtloa  of  laetra- 
ment. 
admitted,  when,  642  3-10. 
order 

enforcing  by,  1518. 

of   Justice    of   the   peace   refuains   to   set 
aside  sale,   1502  4. 
payniest 

by  any  debtor  of  Judgment  debtor,  1207* 
in  specific  kind  of  money,  when,  110O« 
people,  to  issue  in  name  of,  lUMI. 
person,  asalnst  the 

after  return   unsatisfied,  1164, 
as  to,   1100. 

discharge   of  prisoner,  '1688-1640. 
preferred  claims  for  wages,  1721, 
^prisoner.     See  tit.   Prisoner. 
discharge  of,  1688,  1680. 
plaintiff  to  advance  funds  for  support  of, 
1640. 
proceedings  supplementary  to.     See  tit  Snp-« 
plementary  Proceedlnsa. 
as  to,  1204.1212. 
property 

exempt  from.     See  tit.  BSzempties. 
liable  to,  lUM. 
not  affected  till  lery,  1168. 
real   property 

as  to  levy  upon,  1161. 

indexing,  1168. 
purchaser's  rights,  1182,  1107. 
receiver,  in  aid  of,  010. 

rents    and    prollta   from   tine   of   aalo  wmtXi 
redemption 
as  to,   1104. 
accounting  for,  1104. 
statement  of,   1104. 
requisites  of,  lllMk 
retam  of 
as   to,   1168. 
failure  to  make,  of  sale,  attaohment  for, 

2027. 
gold-dust,     at    current    value    in    money, 

1168. 
recording,  where  real  property  levied  upon, 

1158. 
to  whom  to  be  made,  1168. 
when  to  be  made,  1168. 
sale  on.    See  tit.  BSxecntlon  Salew 
satisfaction     of     Judgment     by     return     of, 

1142. 
satisfies  Judgrment,  when,  1148  18. 

servlniT 

effect  on  property,   1168. 

generally,   1178. 
sheriff's    deed,    when   purchaser   entitled   to, 

1100. 
ships,   against,    1867. 

application  of  proceeds,  1867. 
sole  trader's  property,  2266-^22601 
stay  of,  1561  28. 
subrogation 

by  debtor  paying,   1100. 

of  surety  paying,  1100. 
supplementary   proceedings,   1204«1211i 
surety    paying,    subrogation,    1100. 
surplus   moneys,   1174. 
third  person,  claim  of  property  by,  indemnity, 

1168. 
time  for  issuing,  extension  of,  1166. 


time  witUn  wUch  may  laano 

after  five   years  from   entry  of  Judgment, 

when,  U66. 
within    five   years   from   date  of  entry  of 
Judgment,   1148. 
when  stayed  or  enjoined,  810  87. 
threatened  levy  of   enjoined,   when,  810   87. 

1148. 
to  1s«ne 

in  name  of  people,  1160. 
to   whom,   when   property   required  to  be 
delivered,  1167. 
to  whom 

may  issue,  1167. 

when    property   required   to   be   delivered. 
1167. 
until  levy,  *property  not  affected  by,  1168. 
vessels,   against,   application   of  proceeds  of 

sale,  1867. 
wages, '  claim  for  preferred,   1721. 


may    be    restrained '  until     expiration    of 
time  to  redeem,  1104. 

what  is  not,  1104. 
what  property  liable  to  be  seized  on,  1166. 
what    property    exempt    from    levy    under, 

1166. 
What  to  contain,  1160. 
what   to  require,   1160. 
who  may  issue,  1160. 
whom  to  be  directed  to,  U0O. 
writ  of 

how  executed,  1178. 

to  require  what  of  sheriff,  1160. 

SU|Bi;tJ  TION-BOOK 
as   evidence  of  contents  of  original   execu- 
tion and  return,  1168. 
how  kept  and  what  to  contain,  1168, 
open  to  inspection,  1168. 
recording  execution  and  return  in,  1168. 

BXBCUTION    CRBDITOR8 

may  intervene,  486  66. 

BXBCUTIOIV  OF  INSTRUMBNT 
defined,  2885. 

BXBCIJTION    OF    JITDOBIBIVT    IN    dm.    AC- 
TIONS.   See  Uta.  ESacoentloni  Snpplei 


action  on  domestic  Judgment,  1140  3. 

after  five  years,  1166. 
not  to  revive  Judgment  for  money,  1166. 

amendment  to  w^'it  of  execution,   1162  3. 

attaching   under   writ   of   execution,   permis- 
sible,  116^   49. 

beneficial  estates  are  liable  to  be  taken  on 
execution,   1160  3. 

by    whom    real    property    sold   on    execution 
may  redeem.     See  tit.   Redemption. 

cars,    etc.,    of    electric    railway    subject    to 
execution,   1160  6. 

certified  copy  in   second*class  Judgment  es- 
sential,  1166   6. 

checks    deposited    In    bank,    execution    upon 
fund,  1160  7. 

choses  in  action,  levying  upon,  1160  8. 

city's    interest    in    land    may    be    sold    upon 
execution,   1168  64. 

claim  and  release  of  property 
held  under  execution,  1201. 
service  of  notice  of.     See  tit.  Claim. 


Where  no  section  mark  (S)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotation. 


INDBX. 


2747 


EXECUTION   OF   JUDGMENT   IN   CTVlIi   AC- 
TIONS  (Continued). 
cl&lm  and  release  of  property 
undertaking:  on,  1201. 

approval    and   disapproval   of   undertak- 

Insr,  12<a. 
by  party  clalmlnsr  property,  amount  and 

conditions  of,  1202. 
exception  to  sureties,  how  made,  1202. 
fllingr  a  certificate  of  undertakinfir,  1202. 
justification  of  sureties.  1202,  1203. 
new  undertaklngr,  when  to  be  given,  1208. 
when     undertakings     becomes     effectual, 
1208. 
collection   of  money  from  judgement  debtor, 
procedure,   1200. 
disposition  of  money  by  the  court,  1201« 
fee  for  filingr  transcript,  1201. 
common-law  rule  as  to  execution.  1160  11-13. 
computation,  of  time  of  notice,  1175  2. 
construction  of  provision  as  to,  1149  4-7. 
contribution  on.     See  tit.   ContrlbiitloiB. 
default  of  sheriff  in  executing  writ,  liability, 

1178  8. 
defects  in  process,  1162  5. 
demand  opon  oHlcer  levylns  exeeatloa 
form   of,   1104  10. 
pleadinfiT  of,  1104  6-8. 
duty  to  issue  execution,  llSO  9. 
enforcement  of  Judgment  by  execution,  IIBO 

10. 
every  species  of  property  subject  to  execu- 
tion,  1160  4. 
ezeeatloa 

after   death    of   debtor   may   issue*   when, 

1187  3. 
after  live  yearn 
constitutionality  of  provision,   1186  3. 
construction  of  provision,   1186  4. 
discretion   of   court  In   granting  motion 

for,  1186  S. 
ladgmeat 

barred  by   lapse  of  time  not  revived, 

1186    7. 
for  recovery  of  money,  cannot  be  en- 
forced after,  1187  9. 
of  foreclosure.     See  tit.  Forecloeiire  of 


notice  of  application  for  leave  to  issue, 
1187  11. 


foreclosing      mortgage,       cannot      be 

granted  after,  1186  6. 
in  Justices*  court,  as  to,  1187  10. 
order     staying     proceedings,     effect     on 

statute  of  limitations,  1187  12. 
proviso    in    provision,    construction    of, 
1187    13. 
directed  to  sheriff  or  constable,  1188  1. 
effects  from  time  of  levy,  1160  14. 
may    be    Issued    at    any    time    within    five 
years,  1180  14. 
exemption  from  execution.     See  tit.  Elxemp- 

ttoB   from   Bxecotlon. 
final    money   Judgment   in   divorce.     See  tit. 

Divorce. 
form  of.  1180. 

formal  levy  not  necessary,  1161  5. 
growing  crops,  levy  upon.     See  tit.  Growing 
Crop*. 


homestead  set   apart   in   probate,   levy   upon. 

See  tit.  Homeatead. 
how  enforced,   1164. 
how  given,  1178. 
how  issued*  1187. 

if    purchaser    of    real    property    be    evicted 
because   of   irregularities   in   sale,    what 
he  may  recover  and  from  whom,  1107. 
as  to,  generally,  see  analysis  of  19  pars., 
1108. 
if  purchaser  refuse  to  pay  purchase  money, 
what  proceedings  had,  1180. 
action  to  recover  purchase  money,  1181  3. 
as  to,  generally,  see  analysis  of  10  pars., 

1180. 
check  given  for  purchase  price,  action  by 

equitable  assignee,   1181  4-6. 
complaint     In     action     against     defaulting 

bidder,  1181  7. 
mlsret)resentations    by    Judgment    creditor, 

1181    8. 
payment  of  amount  bid,  question  of  fact. 
1181  9,  10. 
imperfections  in  writ  which  are  amendable, 

1162  6. 
in  action  for  divorce.     See  tit.  Divorce, 
In  case  of 

other  personal  property,  1176. 
perishable  property,   1178. 
real  property,  1178. 
tntereat 

In  land  levied  upon,  1161  21. 

of   debtor    in    shares   of   corporation,    levy 

upon,  1161  18-20. 
reserved  by  truster  in  deed  of  trust,  levy 
upon,   1161  22. 
irregularity    does    not    render    service    voi*d, 

1188  2. 
Issuance  of  execution  in  vacation,  1160  20. 


lien    or    levy.      See    tits.    Judgment    Llenj 


not  subject  to  levy  and  sale  under  execu- 
tion   as    personal    property,    1161    23* 
28. 
justification    by    ofllcer    executing.      See    tit. 

Jnatlfl  cation. 
land  liable  to  execution,  1161  80. 
levy 

of  exeeatlon 

how  made,  1162  32. 

is  not  necessary  when  Judgrment  consti- 
tutes lien,  1178  9. 
pending  Judgment  lien,  1162  38. 
upon    property   in    possession    of   stranger 
to  writ,  1161  31. 
levying,  characterization  of  act,  118S  2. 
lien  of  execution,  1162  35-37. 

purpose  of,  1162  48. 
motion  to 

recall  execution,  1162  7,  8. 
show    cause    why    execution    should    not 
issue,  practice  on,  1160  15,  16. 
not  to  be  affected  until  levy  is  made,  1188. 
as  to,  generally,  see  analysis  of  58  pars., 
1168. 
notice  of   sale  under  execution,  how  given, 
1176. 
as   to.   generally,   see   analysis   of  8   pars., 
1176. 
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EXECUTION    OF    JUDGMENT    IN    CIVILi   AC- 
TIONS  (Continued), 
notice  of  sale  under  execution 

computation  of  time  of  notice,  1175  2. 

description  in  notice,  1176  3. 

effect  of  code  provision,  1176  4. 

penalty  and  responsibility  of  sheriff,  1176  6. 

questions  appertaining:  to  notice,  1176  7. 

requisites  of  notice,  1176  8. 


may  refuse  purchaser's  bid,  when,  1181* 
not  liable  beyond  certain  amount,  1181* 
on  money  Judgment,  etc.,  how  enforced,  1154 
order 

authorizinfiT  issuance  of  execution,  1150  12. 
in  which  property  may  be  sold  on  execu- 
tion, may  be  directed  by  court,  1152  9. 
may  be  directed  by  court,  115S  9. 
upon  foreclosure  proceedingrs,  1159  10. 
of  sale  by  court,  is  not  necessary,  1162  38. 
outstanding  title,  as  to  defeat  of  execution 

by   showing,  1162  40-42. 
party  entitled  to  execution  immediately,  11B6 

13. 
personal  property  not  eapable  of  iwmI  d»- 
llTery. 
how  delivered  to  purchaser,  1182. 
how  sold  and  delivered,  1181. 
pledgeor's  interest  may  be  reached  by  exe- 
cution, 1162  48. 
possessory    claim    to    land    by    pre-emption 
settler  not  liable   to  be  sold  on  execu- 
tion, 1162  44. 
presumption  as  to  execution  in  foreclosure. 

See  tit.  Forceloanre  of  Mortiraffe. 
proceedings  supplementary  to.     See  tit.  Sup* 

plemeatary  Proeecdlnsa. 
process 

for    enforcement    of    Judgment*    provision 

for,   1155   13. 
to  enforce  Judgment,  how  executed,  1155 1€. 
promissory  mote 

is  liable  as  "credit"  to  sale  under  execu- 
tion, 1175  10. 
may   be   seized   and   sold   under   execution, 
1162  45-47. 
real    estate    of    judgment    debtor    liable    to 

execution,  1161  60. 
real    property,    when    absolute    sale    or    not, 
1182. 
as  to,  generally,  see  analysis  of  27  pars., 

1188. 
certificate  of  sale  signed  by  sheriff,  1184  6. 
constmction  of 
phrase  "real  property,"  1185  26. 
statutory  provision  as  to,  1188  3-6. 
continued  possession  of  land  by  Judgment 

debtor,  1184  7. 
deed 

as  evidence  of  title,  1184  8. 
takes  effect  by  relation,  1186  18. 
effect   of   clause   concerning   the   leasehold 

Interests,  1184  9. 
fire  insurance  policy  extinguished  by,  1184 

10-13. 
function  of  order  of  sale,  1184  14. 
in  latter  case,  what  certificate  must  show, 

1182. 
interest  of  purchaser  or  redemptioner,  1184 
15. 


motion  to  set  aside  certificate  of  sale,  1184 

16. 
purchaser  at  foreclosure  sale.  Interest  ac- 
quired by,  1185  17. 
right  to  redeem  exists  only  by  vlrtuo  of 

sUtute,  1185  19. 
sale  of  upon  execution  Is  conditional,  1185 

20. 
ahorUTs 

certificate     to     purchaser     evidence     of 

equitable  Interest,  1185  26. 
deed    does    not    transfer    after-acquired 
interest,  1185  24. 
statute    of    limitations    not    applicable    to 

stranger  to  title,  1185  21. 
stranger  to  Judgment,  rights  of,  1185  22. 
titfo 
acquired  by  plaintiff  at  sale  undor  his 

own  Judgment,  1185  28. 
and  interest  acquired  by  purchaser,  gen- 
eral rule  as  to,  1185  27. 
when  Judgment  In  gold  coin,  etc,  118L 
recorder    of    municipal    court    cannot   direct 
return  of  •xecutlon   unsatisfied,  1156  17. 
rents  and  profits  on,  1154. 

as  to,  generally,  see  analysis  of  86  pars., 
1186. 
revivor   of   Judgment    on    sale   to    set   aside 
Irregularity,    1187. 
petition   for   purpose,    how   and   by  whom 
made,  1187. 
right  to  execution  for  allowance  In  divorce 

proceedings,   1150  18. 
rule  under  Practice  Act,  1157  14-17. 
service    of    notice    of    time    and    place   of 
making  motion  for  leave,  1157  18. 
sale.    See  tit.  Bzeevtloa  SalOb 
seat    in    stock    exchange    Is    not   subject   to 

execution,   1168  66. 
sections  of  railway  lines  may  be  levied  npon, 

'    1160  6. 
seizure  of  pledge  on  execution,  sheriff  liable 

for  trespass,  when,  1168  68. 
servioe  of  copy  of  execution  and  notice  of 
garnishment    constitutes   no   Hen,    when, 
1168  66. 
set-off  Judgments  and  execution  for  balance^ 

1168  51,  62. 
sheriff   liable   for  trespass,   when,   1158   6,   I. 
shares  of  atock,  aa  to  execntlon  upon,  1168 

57. 
stay    of    execution,    authority    of    oourt    in 

premises,  1149  8. 
subscription    of   clerk   essential    to   writ   of 

execution,  1158  11. 
to  ^whom 

directed,  1150. 
issued,   1157. 
variance    in    name    of   Judgment    debtor    in 
writ,  1158  12. 

void 

execution,  1150  22,  28. 

writ  of  execution,  1158  18. 
what  it  shall  require,  1150. 
what  shall  be  liable  to  be  seised  on,  1158. 
when    Judgment    made    paysible    In    spedflo 

kind   of  money,   1175. 
when  made  returnable,   115S. 
when    may    be    issued    against    property   of 
party  after  death,  1157. 
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EXECUTION   OF   JUDGMENT   IN   CIVIL   AC- 
TIONS  (Continued), 
^when   property   Is   claimed   by   third  party, 
11«8. 
as  to,  generally,  see  analysis  19  pars^  llOL 
indemnity,  lies. 
^where  Judfirment  directs  sale  of  speciflo  prop- 
erty, 1156  10. 
i^ho  may  issue,  IISO. 
-within  what  time  may  be  Issued,  1148» 
writ  of 

how  executed,  UTS. 

mandate  to  compel  Issuance  of  execution, 

1180  24. 
recitinfiT  Judgment  or  material  part  there- 
of,  effect,   1156  20. 
venditioni  exponas  not  necessary  to  Justify 
sale,  1166  1». 

BXB2CUTION  jIALB 

absolute,  when,  of  real  estate,  1190. 

action   to    revive   Judgment   for   irregularity 
of,  limitation,  818  23,  24. 

attorney  may  not  bid  at,  lOS  286. 

between  what  hours  to  be  held,  1177. 

bids,  etc.,  1180^  1181. 

certificate  of,  1182. 

filing  duplicate  with  recorder,  118S. 
sale,  sheriff  to  give,  1181. 
what  to  contain,  1182. 

damages   to   realty,   purchaser   may   recover 
for,  1278. 

deed  of  sheriff,  1190, 

delinquent  purchaser,  1180,  llSl* 

delivery   under,   1182. 
pf  property 
not  susceptible  of  manual  delivery,  1182. 
susceptible  of  manual  delivery,  1182. 

enjoining  injury  to  property  after,  and  be- 
fore conveyance,  1278. 

evicted  purchaser,  remedy  of,  1197. 

excess  in  proceeds,  how  disposed  of,  1178. 

extent  of  officer's  liability,  1181. 

^acts    coming   to    light   after   Judgment   au- 
thorizes interposition  of  equity,  826  17€. 


must  have  been  practised  under  what  cir- 
cumstances, 820  177. 

not   being   imputed    to   plaintiff   by   direct 
averments,  820  178. 

or  accident  unmixed  with  fault  or  negli- 
gence, 820  179. 

vitiates  every  proceeding,  820  180. 
generally,   1177. 
how  conducted,  1177. 

action  for  unlawful  sale,  burden  of  proof, 
1178. 

after    sufficient    property    has    been    sold, 
1177. 

application    of    moneys    where    there    are 
several  executions,  1180  32. 

as  to,  generally,  see  analysis  of  36  pars., 
1177. 

construction    of   statutory   provision,    1178 
4,  5. 

discretion  of  officer  to  postpone  sale,  1178 
7. 

doctrine  of  caveat  emptor  applies,  1178  8. 

Impeaching  sale  for  fraud,  1179  9. 

Inadequacy    of    price    as    circumstance    of 
fraud,   1179   13-16. 


Judgment  debtor  may  direct  order  of  sale. 

1177. 
misleading    officer,    attempt    to    Invalidate 

sale,  1179  10. 
motion  to  set  aside  irregularity,  1179  11, 12. 
presumption   that   officers   discharge   duty, 

1179  17. 

private  sale,  sheriff  may  not  sell  at,  1179 
18. 

procedure  for  setting  aside  voidable  sale, 

1180  30. 

redemption  from  sale,  1180  84. 
rvle 

as  to  sale  en  masse,  1179  19-28. 

is  to  consider  every  sale  as  final,  1180  29. 

sale  of  personal  property  upon  execution 

subject  to  confirmation  by  court,  1180 

81. 

sheriff's  deed,  takes  effect,  when,  1180  33. 

several  executions,  application  of  moneys, 

1180  32. 
undertaking  on  appeal  where  sale  directed 

to  satisfy  liens,  1180  36. 
void  sale,  no  title  passes,  1180  86. 
when  the  sale  Is  personal  property  capable 
of    delivery,    1177. 
Injunction  restraining,  binding  upon  sheriff, 

820   172. 
manner  of,  1170,  1177. 
notice  of,  1176,  1170. 
how  given,  1176. 
in  case  Judgment  speclfieo  kind  of  money 

payable  in,  1176. 
tm  case  of 

perishables,  1176. 
personalty.  1176. 
realty,  1176.  ^ 
penalty  for  defacing  or  taking  down,  1170. 
without   penalty,    1170. 
of  defendant's  property  under  Judgment,  820 
173. 

of  personal  property,  826  174. 

of  real  property  under  execution  issued  be- 
fore entry  of  Judgment,  1160  21. 

officer  or  deputy  not  to  purchase,  1177. 

order  of,  Judgment  debtor  may  direct,  1177. 

personalty,  manner  of,  1177. 

proceedings,    1177. 

property  not  susceptible  of  delivery,  cer- 
tificate of  sale,  1182. 


failure    to    get   possession    because    of   ir- 
regularity,  rights  of,   1197. 
may  recover  damages  for  injuries  to  real- 
ty, 1278. 
not    getting   possession,    revival    of   Judg- 
ment in  favor  of,  1197. 
rights   of  on    a   reversal   or   discharge   of 
Judgment,   1197. 
real  estate 

eviction  of  purchaser,  remedy,  1197. 
rents  after,  1194. 
redemptioner's,   1186. 
refusal  of  purchaser  to  comply 
his  liability,  1180. 
his  subsequent  bid  refused,  1181. 
proceedings  on,  1180. 
sale   under,    to   be   made   within   what   time, 
1140   49. 


Where  no  section  mark  (9)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotation. 


2790 


INDBX. 


EXECUTION  bALE    (Continued), 
sufficient    showing    to    entitle    party    to    in- 

Junction,    8S6    175. 
to  be  at  public  auction,  1177. 
to  be  in  separate  lots  or  parcels,  1177. 
to  cease  when  sufficient  property  sold,  1177. 
waste 

damasres  for,  127S. 
restrainlnsr*  llM. 
what  bids  may  be  refused,  1181* 
what  title  passes,  1182. 
when  absolute,.  1182. 
when  conveyance  to  be  made,  1190* 
without  notice,  what  penalty  attached,  1170. 
action 

for    damages    for    sale    without    notice, 

1176    5. 
for  false  return,  1176  6. 
to    recover    penalty    and    damages,    1176 
3,    4. 
agfirrleved  party,  purchaser  without  notice 

Is  not,  1177  7,  8. 
nesrlect  of  officer  making  sale  to  slve  no- 
tice, 1177  9. 
recovery  of  penalty,  1177  10. 
return  Is  prima  facie  evidence  in  favor  of 

sheriff,  1177  11-13. 
title    of    purchaser    does    not    depend    on 
sheriff's    return,    1177   14. 

EXBCUTORS  AND  ADMINT8TRATORS.  See 
tits.  Claims  Against  E>itate;  Inventoryy 
Appraisement,  and  Possession  of  ESstatc. 

abscondingr,   etc.,  2006. 

absence  of  executor  named  from  state,  pro- 
ceeding's in  case  of,  1881. 
account 
after  authority  revoked,   209S. 
allowance  of,  conclusiveness  of,  2104. 
and    settlement    by,    to    render    exhibit    of 
receipts  and  disbursements  and  claims 
allowed,  2090. 
as  to,  2065-2110. 
at  expiration  of  term,  90M. 
at  expiration  of  term,  attachment  to  com- 
pel, 20INU 
attachment 

for  disobey ingr  citation,  96M. 
to  compel  citation  to  issue  before,  2004. 
citation     to     executor     to     render,     when 

Issued,  2001. 
citing-    persons    intrusted    with    estate    to, 

on  oath,   1906. 
debts    presented    and    allowed    to    be    ex- 
hibited,  2094. 
failure  to  renderi  citation,  9091« 
flnal,  2120. 

negrlect  to  render,  how  treated,  2121* 
when  to  be  made,  2120. 
hearing:  of  and  postponement  of,  2101. 
incro:Lsc  or  decrease  of  estate,  effect  of,  2070. 
may  be 

examined  under  oath,  2098. 
received  at  chambers,  119. 
objections   to,   2093,  2100. 
and  contents  of,  2100, 
examination  of  executor,  2092. 
of.  after  authority  revoked,  2005. 
of,  after  letters  revoked,  1877. 
of,   Interested  parties  may   file  exception  to, 
2100. 


of   receipts    and    disbursements,   and    nlaimi 

allowed,  2110. 
of    special    administrator,    should    ba    heard, 

2090    3. 
on  flnal  listrlbutlon,  2120. 
payments  without  affidavit  and  allo'vrance, 
accepted,  when,  a097« 
petition 

for  citation,  2091* 

that  executor  be  required  to  render,   who 
may   file,   2091. 
rendered  by  the  payment  of  debts,  2068. 
revoking  letters  for  failure  to  obey  citation 

to,   2098,  2095. 
settlement  of 
as   to,   2098. 
conclusive,  2104. 
proof  of  notice,  2109. 
time  to  render,  2090,  2094. 
to  show,  what,  2090,  2094.    ' 
under    provision    of    code,    not    conclusiTe 

till  heard,  2091  4. 
Touchers 

items    less    than    twenty    dollars    to   be 

accepted    without,    when,    2097. 
lost,  proof  of  payment,  2096. 
must  produce  and  flie,  2095. 
to  remain  in  court,  2096. 
to  support  claim,  may  require,  1966. 
withdrawal   of,  2096. 
when  may  be  required,  2090w 
vFho  ntay 

contest,  2092. 
require,    2090. 
within    thirty   days   after   notice   to   cred- 
itors, 2094. 
acconntlns  of 

chargeable  with  all  the  estate,  2066. 
claims  paid  for  less  than  value,  allowance 

of  amount  actually  paid  only,  2062. 
conapelled 

before  discharge,  2161  3. 
after  distribution,  2161  3. 
petition  for,  entitled  in  estate,  regarded  as 

bill   in   equity,   2161   4. 
sale  for  n^ore  than  appraisement,  2070. 
actions  by  and  ngralnst 

by,   for  estate.  2045  46-55. 
contest  of  will.  See  tit.  Will, 
conversion 

action  by,  for,  2049. 

of   decedent,    action   agrainst   representa- 
tive  for,  2050, 
costs  in  action  by  or  agralnst,  chargeable 

to  when,  1547. 
death 

caused   by   nesUerence,   action   by   for. 

880. 
wrongful,  action  by  for,  880. 
ejectment  lies  by  and  against,  2089. 
execution 

after  death  of  party,  executor  may  have. 

when,  1157. 
against,  to  enforce  personal  liability  on 
debts  of  estate,  2118. 
fraudulent   conveyance.      See   tit.    Fmnda- 
lent  Conveyance. 
by  decedent  to  recover  property,  2065. 
creditor,  asking  executor  to  bring*  action 
to  set  aside,  to  advance  costs. 
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EXECUTORS  AND  ADMINISTRATORS  (Cont'd), 
actions  by  and  against 
fraudulent  conveyance 
executor  not  bound  to  sue  to  set  aside. 


of  decedent,  recovery  by  representative, 

2060-2050. 
recovery  of 

by  representative,  2065,  2050. 
sale   of   property,    disposition    of   pro- 
ceeds,  2050. 
generally,  2085-2050. 
Jadarment 

after  death,  how  paid,  1061. 
asaliiBt  executor 

creates  no  lien,  lOSl. 
no  execution  to  issue  on,  1081. 
transcript    to   be    filed    amonfir   papers, 
1081. 
limitations,  880. 

may  sue  without  joinlnsr  persons  benefici- 
ally  Interested,   1081. 
nesllgrence  causing  death,  may  sue  for,  880. 
on   bonds   of,  may  be  j3rought  by  another 

administrator,  2064. 
on  contracts,  may  be  maintained  by.  2080. 
only  those  to  whom  letters  issued  need  be 

Joined,  2054. 
parties   to,    representatives   not   qualifying 

need  not  be  Joined,  2064. 
partition,   executor's   possession   Is  posses- 
sion  of  heirs   for  purpose   of,  2085. 
partner,    surviving,    action    to    compel    to 

account,  2060. 
quietlngr    title.      See    tit    Aetton   to   <i«let 
Title. 
action  lies  by  for  purpose  of,  1808. 
belra 

may  Join  representative  In  action  to, 

1808. 
of  devisee  may  sue  to,  1808, 

POSSCMllOB 

of  executor  Is  possession  of  heir  for 

purpose  of,  2088. 
of  representative  for  purpose  of,  9086. 
restrainlner  executor  during:  proceeding  to 

establish  lost  will,  1825. 
substitution  of,  as  party,  410. 
to    determine    adverse    claim,    lies    by    or 

against,  2080. 
trespaa» 

action  for  by  representative,  9040, 
of  decedent,   action    agrainst   representa- 
tive  for,   2060. 
trover,  action  of  lies  by  or  agrainst,  2048» 

2050. 
iraste 

action  by  for,  2049. 

of  decedent,    action   against  representa- 
tive for,  2050. 
within  what  time  may  be  brougrht,  880,882. 
acta  of 

valid   till   revoked.   1881. 
where  appointment  vacated,   1942. 
administrator.     See  tit.   Admlnlstratora. 
account  of.     See  *<nccoiiiit,»»  this  title, 
acts  of  before  appointment,  invalid,  2086  3. 
appointment    of   successor,    on    resisrnation 

of  executor  or  administrator,   1878. 
creditor  as.  1887. 
I^uardian   of  infant  or  lunatic  as,   1848. 


infant,  incompetent  as,  1846. 

Judsre  may  issue   letters  at  chambers,.  119. 

lunatic  incompetent  as,  1846. 

male  preferred  to  female,  1848. 

married  woman  as,  1847. 

non-resident.   Incompetent  as,  1845. 

order    of    persons    entitled    to    administer, 

1887. 
partner,  Incompetent  as,  1887. 
persons   equally   entitled  to  act,  who  pre- 
ferred,  1848. 
•peelal 

account  of,   1876. 

actions   by   and  agrainst,   1875. 

acts  of  before  appointment,  invalid,  2086  3. 

appeal,  none  from  appointment  of,  1874. 

appointment  of 

by  Judgre  at  chambers,  118. 
time  and  manner  of,  1874. 
bond  of,  1875. 

claims,  not  liable  to  actions  on,  1876. 
delivery   of  property  to  successor,   1876. 
duties  of,   1876. 
Issne  of  letters  to 
as  to,  1874. 

by  Judgre  at  chambers,  110. 
time  and  manner  of,  1874. 
Judgre  may  issue  letters  to  at  chambers, 

110. 
liabiUtles  of,  1876. 

no  notice  of  appointment  necessary,  1874. 
not  liable  to  creditor  on  claim,  1875. 
notice  of  appointment  necessary,  1874. 
oath    of.      See    tit.    Oaths   and    Bonds   of 
Elzecators    and   Administrators, 
as  to,   1876. 
poivers  of 

as   to,    1872,  1875. 

cease  when  letters  testamentary  or  of 
administration  Issue,  1876. 
preference  of  persons  entitled  to  letters 

as,   1874. 
suits  by  and  agrainst,   1875. 
when   may   be   appointed,   1872. 
successor,     appointed     on     resigrnatlon     of 

executor'  or   administrator,    1879. 
who  appointed   when   all   others   incompe- 
tent, 1848. 
who  Incompetent  to  act  as,  1887  1845. 
who  may  act  as,  1887. 

whole  blood  preferred  to  half  blood,   1848. 
vrltli  will  annexed 

appointment   on    death    or   Incompetency 

of  all   representatives,   1878. 
when  other  property  found,  2168. 
all  matters  may  be  contested  by  heirs,  2101. 
as  to,  generally,  see  analysis  of  24  pars., 
2101, 
allowances 

attorney's  fee,  2075,  2080,  2090. 
necessary*  expenses,  2075. 
allowed  fees  for  attorneys,  extraordinary  ser- 
vice, 2080. 
further  allowance  may  be  made  by  court 

when  deemed  Just,  2090. 
provision    not    to    apply   in    certain    cases. 
2000. 
ancillary   administratrix    may    recover    from 

domiciliary   evidence  of  debt,   2041   5. 
any  excess,  implies  extra  services.  2076  6. 
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EXECUTORS  AND  ADMINISTRATORS  (Cont'd). 
any  item  of  exhibit  may  be  contested*  9091. 
appeals 

dlspenslnfiT  with  security,  1448. 

for  appointment  of  special  administrator* 

none,  1874. 
lies  from  what  orders  respecting,  1477. 
official  bond,  sufficient  in,  1401, 
orders    relatlhs    to    issuinfft    etc.,    letters* 

appealable,  1477. 
reversal    of    order    appointinfir*    effect    on 
acts,   1488. 
appolatment 

certificate  of,  seal  of  court,  II61. 
nuncupative  wi]l.     See  tit.  IVllls. 

appointment  as,  in  other  cases,  ISM, 
of  agrent,  to  take  possession  for  absentees. 

See  tit.   Abseatees. 
of  ffuardian  of  incompetent  as  administra- 
tor, 184S. 
transcript  of  court  minutes  to  be  evidence* 
1882. 
as  parties  to  actions,  2054. 
aM«ts 

custody  exclusively  in,  2087  7. 
in   possession   and   collectable,   charsred  to 
executor,  2007  4. 
attachment  for  not  obeylnfir  citation,  9088. 
attorney  for 

cannot  be  employed  unnecessarily,  9077  8. 
compensation,  as  to,  generally,  2077  8-61. 
contract    with    for    fees,    not    binding    on 

estate,  2077  9. 
for   executor,    Is   not   attorney   for   estate, 

2077  10-14. 
selection     of     by     testator,     not     bindins 

upon,  2077   15. 
travelinsr  expenses  of,  not  to  exceed  Just 
compensation,  2077  17-61. 
authority,  territorial  limits  of,  8827. 
authority    of    administrator    not    reffolated 

solely  by  statute,  2086  4. 
avenue,     petition     for    opening,     cannot    be 

signed,    2044   31. 
bank  deposit,  withdrawal  of  in  dlscretloa  of 

executor,   2087   9. 
bond  and  oath  of.     See  tit.  Oatka  aad  BomAi 

of  Exeeatora  aad  Admlnlatrators. 
bond  of  former  executor,  etc,  action  by,  on, 

2054. 
bonds  of,  suit  on,  2054. 
business  to  be  carried  on  by,  when,  2087  6. 
cannot  be  ejected  by  heir,  2048  22. 
certificate  to  claimant,  2160. 
charged  with  all   estate,  2066. 
citation  of  to   account,  2091. 

attachment  for  failure  to  obey*  2008* 
on   application,   2091« 
claims,  must  not  purchase,  2082. 
co-executor  disqualified,  power,  1878. 
code      provisions      governing    .appointment* 

powers,  and  duties,  206. 
commissions,  2088. 

allowed,   extraordinary   service,   2088. 
as  to,  generally,  see  analysis  of  66  part.* 

2084. 
commissions  of,  2086  13-41. 
further  allowance  of,  2088  42-49. 
in  general,  2064  1-12. 
value  of  estate  as  affecting,  2080  60-56. 


and  allowances  of, 
unduly  retained,  interest  charged, 
where  estate  distributed  in  kind, 
compensation  of,  2075,  2068. 

appeal  from  order  of  courjt,  2075. 
attorney  of,  2075,  2080*  2000. 
contract  with  heirs,  etc.,  for  hfgher, 
executor  or  administrator,  2075. 
extra  allowaace 

limitations    upon,   2088. 
when  made,  2088. 
in  will.  Is  full  renunciation,  2076  4. 
provision  therefor  in  will,  2075,  2088. 
compound  Interest  chargeable  against,  when, 

2078  27. 
eompouadlng 
claims   by,   2064. 
debts,   2064. 
contempt,   removal  for,  2181. 
continuance     of     time     for     administration. 

where  will  has  limitation,  2158. 
contract   by,    not   binding    on    estate,    when, 

2102  9. 
eoatraets  of  deeedeat 
as  to,  2061  13-20. 
conveyance,  effect  of, 
f«r  pnrchase  of  land 
bond  of  purchaser, 
eaforeemeat  of 

contest    of    specific    performance    of. 


conveyance     under     decree     of     court. 

passes  title,  8064. 
court  will   decree  by   executor,   when. 


death    of    vendor    before    conveyance, 
rights  on. 


dlreetlag 

certified  copy  prima  facie  evidence. 


representative    to    complete, 

2064. 
when   court   will  make,   2068. 
for,  2068. 
,  may  direct  surrender  of  possession. 


when  made, 

effect  of  special  performance  of,  2004. 

executor  decreed  to  convey,  when,  2068. 

as  to,  generally,  see  analysis  of  20 

pars.,   2060. 

execution  of  conveyance  by  represent- 

atlve,  record  of,  2068. 
hearing,   2062. 
notice,  2062. 
petition  for 
as  to,  2060. 

representative  to  complete,  2062. 
contest  of,  2062. 
hearing,  2062. 
notice,  2062. 
to   enforce,    dismissed    without  pre- 
judice,  when,  2068. 
veeordlng   decree   of 
effect  of,  2064. 
for  eoaveyaaee 

does   not   supersede  court's  power 

to   enforce,   2064. 
gives  right  to  possession. 
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contracts  of  decedent 
enforcement  of 
recording:  decree  for  conveyance 
representative    to    complete    contract, 

Tight  to,  in  general,  20S9, 
ei^cutor    to   assign   on   confirmation   of 

sale,  M28. 
sale  of,  2022,  2028. 

conditions   of   purchase, 
when  court  will  not  decree, 
right  of  petitioner  to  enforce,  2088. 
coBvemloa 

action  by  for,  2040. 

as  to,  generally,  see  analysis  of  9  pars^ 

2040. 
by,  charged  at  current  rate  or  profit  real- 
ized, 2071  6. 
may  maintain  action  for,  2040* 
comveyamce 

by,  petition  for,  2082. 

contest  of,  by  interested  parties,  2082. 
of  real  estate  In  transfer  of  personal  prop- 
erty by  executors.    See  tit.  Conveyaace 
of  Real   Batate  and   Traasfer  of  Per- 
aonal   Property  by  E«xeciitors. 
or  transfers,  when  order  to  be  made, 
corporation  as  executor,  1828. 


allowed,  1087. 

and  expenses  paid  or  secured,  administra- 
tors must  sue,  2060  2. 
Individually  liable  for,  1887. 
credit  stipulated,  priority  not  admitted,  2102 

10. 
creditor,  application  by,  for  letters,  appoint- 
ment of  another  on  request  of  another 
creditor,  1848. 
damage    not    charged    where    property    sold 

by  order  of  court,  2071  6. 
lay  of  settlement  to  be  appointed,  and  must 

give  notice  thereof,  2008. 
de  son  tort,  1881  4. 
death 

administration    with    will    annexed    to    be 

issued,    on,    of    executor,    1881. 
of,  executor  of  not  entitled  to  letters,  1881. 
of,  letters  of  administration  with  will  an- 
nexed to  be  issued,  1881. 
debtor,  effect  of  naming  as  executor,  1888. 
debts 

attorneys'  fees  in  suit  by  executor  against, 

1887. 
not  discharged  by  appointment  as  executor, 

1880. 
uncollected  without  fault,  2074. 
decree 

and  discharge  of  executor  or  administrator, 
2181. 

dlachargfniT 

allowance  of  account  not  equivalent  to, 

2161   5. 
error  committed,  writ  of  prohibition  not 

remedy,  2182  6-8. 
subsequent     to,      former      administrator 

cannot  bind  estate,  2182  9. 
void,  non-compliance  appearing  on  face, 

2182  10,  11. 
for   conveyance   may   direct   possession    to 
be  surrendered,  2064. 


decree  may  direct  possession  to  be  sur- 
rendered, 2064. 
does   not   supersede   power   of    court    to 

enforce  it,  2064. 
effect  of  recording,  2064. 
of  distribution  and  discharge,  take  effect 
contemporaneously,  2162  12. 
delay  in  accounting  renders  executor  liable 

for  interest,  2071  7,  8. 
deposits     withdrawn.     Interest     chargeable, 
2071  9,   10. 


and  decree  of  distribution  take  effect  con- 
temporaneously, 2182  12. 
final,  2161. 

full  accounting  and  delivery,  2162  18. 
further  letters  may  be  issued  after,  2168. 
not  until  property  delivered  according  to 

decree,  2162  14. 
of  executor  or  administrator,  2181. 
of,   from   liability,   decree   of,   when   to   be 

made,  2161. 
or  bequest  of  debt  due  by  executor,  1801. 
payment  and  delivery  prerequisite  to,  2162 

15,  16. 
until  executor  clothed  with  duty,  2168  17, 
18. 
dlaoovery  of 

other  property,  effect  of,  2168. 
property  after  settlement.  Issuance  of  let- 
ters, 2168. 
disposition  of  estate  recovered,  2088. 
disqualification    of   Judges    and   transfers    of 

administrators,   M  1481-1488. 
domiciliary    representative.      See    tit.    Domi- 
ciliary Representative^ 
drunkard,   incompetent,  1846b 
duty  of,  2087  18. 
effect  of 

conveyance  by,  2064. 

recording  copy  of  decree  for  conveyance, 

2064. 
transfer  by,  2064. 
ejectment  may  be  maintained  by,  2080  26-30. 
encumbrances  not  to  be  paid  off  at  discretion 

because  beneficial,  2067  7. 
execution    of    conveyance    or    transfer    and 
the  recording  of  the  order  therefor,  2063. 
executor 

aggrieved  party  may  appeal,    when.    1411, 

18-20. 
as  defendant.     See  tits.  Parties  to  Action p 
Parties  Defendant. 
as  to,  generally.  864  106-113. 
as  plaintiffs.     See  tit.  Parties  Plaintiff. 

as  to,  generally,  868  87-105. 
attorney  of,  powers  and  duties,  1060  8. 
bequest  of  debt  against,  1801. 
cannot  appeal  from  decree  of  distribution, 

2188  7-9. 
costs   in   action   against,   1647. 
de  son  tort,  1881,  4. 
liability  as,  1881. 
deposition   of  plaintiff  in  actions  against, 

2488    6. 
discharge   of  debt  against,   1801. 
effect  of  naming  debtor  as,  1880, 

as  to,  generally,  see  analysis  of  18  pars.. 
1880. 
forfeits  right  to  letters,  when,  1806. 
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executor 

holdiner  moneys  in  fiduciary  capacity,  obli- 
gation to  return  In  kind,  1126,  146,  146. 
letters   of.     See   tit.   Letters  TestomentarF 

and  of  Admlnlstmtlosu 
may  be  sued  for  waste  or  trespass  of  de- 
cedent, 2060. 
may  call  adverse  party  as  witness,  2S07  37. 
not   aggrieved,   party  cannot   appeal   from 
order  setting  apart  homestead,  1411  24. 
not  to  be  purchaser  at  own  sale.    See  tits. 
Sale   of   Decedent's   Property^    Sale   of 
Real  Batate,  etc, 
oaths   and   bonds    of.     See   tit.   Oaths  and 

Bonds  of  EbKecntor%  ete* 
of  deceased  administrator,  rlffht  of  appeal* 

when,  1411  24. 
of  executor,  1881. 
order  setting  aside  decree  settling  account 

of,   appeal,   1470  18. 
party  beneficially  interested,  when,  1807  8. 
personal  'judgment  against  not  permitted, 

1088  28. 
powers  and  duties,  etc,  200. 
presenting  bills  and  notes  to,  statute  does 

not  run,  when,  281  89. 
removed.  Judgment  against  does  not  t.^d 

estate,   1088   29. 
resignation  of  to  be  In  writing,  2107. 
no  fees  on  property  not  of  estate,  2107  2. 
taxation  of  costs  against,  1648  8. 
who   incompetent   to  serve  as;  1828. 
executrix,  married  woman  may  be  appointed 

as,  1831. 
expenses  of,  2081  52-68. 

administration,  executor  may  retain,  2114* 
necessary,  2081  65-57. 
fallnre  to 

loan,    liable   for   interest   at   current   rate, 

2072  11,  12. 
object  to  items  of  account  of,  effect,  2007  6. 
final 

account     See  ^econntt"  this  title, 
settlement,  decree  and  discharge  of,  2161. 
as  to,  generally,  see  analysis  of  21  pars., 
2161. 
findings  on  contested  account  part  of  Judg- 
ment-roll, 2102  11. 
foreclosure    by    mortgage.      See    tit.    Fore- 
closure, 
foreign 

assets,  control  of,  2087  6. 

executor    to    gather    assets    and   transmit. 

2088  16. 
may  sue  personally,  2048  18-21. 
form  of  letters,  1836,  1886. 
former  executor,  etc.,  action  on  bond  of,  2064. 
fraudulent  conveyance  by  testator,  2066-2069. 
funds  not  kept  separate,  Interest  chargeable, 

2072  13. 
bearing  on 

account  may  be  postponed,  2101. 

as  to,  generally,  see  analysis  of  24  pars., 
2101. 
settlement,  2008. 
heirs,   rights   against,  1888. 
illegal    loans    of    the    funds    of    the   estate, 

2007   9. 
in  case  of  death  of,  personal  representatives 
to  present  account,  2100. 


as   to,   generally,  see  analysis   of   6   para* 
2110. 
Incompetency  of  all  representatives,  appoint- 
ment of  administrator,  1878. 
Incompetent,  what  to  be  done,  1878. 
individually   liable   for  debts  decreed   to  be 

paid,  2118,  2119  7,  8. 
infant 

as  executor,  1828,  1881. 

minority  of  executor,  proceedings  on,  1881. 

or  incompetent 

when  nominated,  guardian  appointed  ad- 
ministrator,   1848. 
who  appointed  administrator,  when  ap- 
pointed, 1848. 
insane  person  Incompetent  as  administrator, 

1846. 
Interest 


of,  limited  to  cases  of  profits  or  wilful 

misfeasance,  2072  14. 
on  delay  of  accounting,  2071  7,  8. 
charged  upon  unduly  retained  commissions, 

2007   8. 
liable  for  on  delay  in  accounting,  2071  7,  8. 
not  chargeable    . 

as  penalty  for  depositing  money,  2072  15. 
for  mere  withdrawing  of  deposit,  2072  10. 
unless  loss  from  negligence,  2072  16. 
where  deposits  withdrawn,  2071  9. 
Interested  party 

may  contest  hearing  for  order  to  convey. 


may  file  exceptions  to  account,  2100, 
only  can  contest,  2101  7. 
issues   made   by   verifying   account   and   ex- 
ceptions, 2101  8. 
claim  allowed,  contest  on,  2102  8-7. 
illegal   and   unjust   claims   to   be   rejected, 

2108  12-14. 
interested  party  entitled   to  hearing,  2108 

15,  16. 
item  inadvertently  omitted,  contested,  2108 

17,    18. 
legal  charges  may  be  proved  after  account 

settled.   2108   19. 
neglect  to  settle  does  not  prevent  contest, 

2108    20. 
no  special  issue  In,  2108  21. 
not  for  Jury,  2101  9. 
objections    to    distribution    after    contest 

overruled,  2108  22. 
on  contest,  evidence  confined  to  ezceptioos, 

2102  8. 
Joint  exccntors 
acta  of 

as  to  validity  of,  1882, 
of  remaining  when  colleagues  disquali- 
fied,   1878. 
less  than  whole  number  may  act,  1882. 
majority,  acts  of,  valid,  1882. 
remaining    when    colleagues    disqualified, 

duties  of,  1878. 
two  executors,  acts  of  one  effectual,  when. 


where  all   not  appointed,  those  appointed 
have  full  authority,  1882. 
judgment  against,  1981. 

letters  testamentary  or  of  administration. 
See  tit.  Letters  Testamentary  and  ef 
Administration. 
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UabUltlM  of 

as  to,  2065,  2118. 
executor  may  be  oharved 

as  to.  Erenerally,  see  analysis  of  41  pars., 

aoae. 

as  to  losses,  2M8  22-29. 
as  to  negliffence,  2060  80-41. 
in  ireneral,  2066  1-21. 
with  all  of  estate,  etc.,  2066. 
with  uncollected  debts,  when^  2074. 
for  failure  to  give  notice  to  creditors,  2110. 
for    selllnfiT    for    less    than    appraisement, 

2066. 
for   uncollected  debts,  2074. 
not  to  profit  or  lose  by  estate,  2070. 
personally  liable,  wbea 

as  to»  generally,  2065,  2118. 

on  debts  after  decree  of  payment,  2118. 

on  promise  to  answer  out  of  own  estate, 

2065. 
oral  promise  of  executor  to  pay  note  to 

co-executor,  not  blndinfiTf  2066  2. 
representative  cannot  borrow  nor  create 

oblifiration  on  estate,  2065  3. 
statute  of  frauds  as  affectinfir*  2065. 
to  creditor  for  allowed  claim,  2118. 
uncollected  debts  without  fault,  2074. 

as  to,  irenerally,  see  analysis  of  6  pars., 
2074. 
loan  qf  funds  of  estate 
illesral,  2067  9. 

in    good    faith    charged    agrainst    executor 
without  interest,  2067  10. 
lOM  by 

charge   against   administrator  plainly  Im- 
prudent, 2068  28. 
deposits  through  failure  of  bank,  2068  24. 
estate  not  to  prejudice,  2070. 
as  to,  generally,  see  analysis  of  39  pars., 

2070. 
failure  to  collect  debt,  2060  25. 
from  carrying  on  business,  2068  22. 
Interest    charged    according    to    circum- 
stances, 2060  26,   27. 
loss  and  profit  of  estate,  2070. 
measure    of    accountability,    how    fixed, 
2060   29. 
neglect,    sole    legatee    may    hold    respon- 
sible for,  2068  17. 
on  real  or  personal  estate  InvolTes  equal 
liability,  2060  28. 
nuirrlage  of 

administratrix,  ISSt,  184T. 
executrix,  1881* 
married  woman  may  act  as  administratrix, 

1874. 
may  compound,  2054. 

as   to,   generally,  see  analysis  of  8  pars., 

2054. 
claim   for  damages^  may  be  compromised, 
2064  8. 
'  compromise     demanded     by     interest     of 

estate,  2055  4,  6. 
power   to    compound    is   for  protection   of 

representative,  2056  6. 
preliminary    authority    to    compound    not 

necessary,  2056  7. 
settlement    without    fraud    unimpeachable, 
2055    8. 


may  maintain  actions  for  waste,  conversion, 
and   trespass,  2040. 
as   to.   generally,  see  analysis  of  9  pars., 
2040. 
sue  and  be  sned 
actions  for  and  against  estate,  2045  46-56. 
administratrix  cannot  sue  herself  as  ad-' 

minlstratrix,  2047  64-66. 
against  executor  of  former  administra- 
tor, maintainable,  2045  47. 
and  may  be  maintained  against  adminis- 
trator, where,  2045  49. 
any  necessary  either  to  protect  property 
or  to   reduce   to  possession,  2046  48. 
by    or    against    administrator,    decedent 
may   be    maintained   by    administra- 
tor,  2046   54. 
for  recovery  of  any  property  or  to  quiet 

title,  2045  60. 
for  taxes  on  personal  property,  properly 
brought  against  custodian  of  estate, 
2046    51. 
in    ejectment,    does    not    abate    if    cause 

survives,  2046  62. 
new  liabilities  of  estates,  2048  73-82. 
estate   not  bound   by   contract   of   ad- 
ministrator or  executor,  2048  73,  74. 
for  drilling  well  on   estate,  2048  76. 
for  tort  of  executor  or  administrator, 

2048  78-80. 
for  treble  rent,  2048  81,  82. 
representative    no    power    to    create 
debt  against,  2048  76,  77. 
only    by    suit    against    executor    or    ad- 
ministrator, 2045  46. 
powers  of  ' 

administrators,  2046  66-66. 
executors,  2047  67-77. 
without    Joining    heirs    or    beneficiaries, 
2046  66. 
acts  of  friendship  not  basis  of  claim  for 

services,  2041  3. 
adverse    admission    by    claimant    favoring 
administrator    is    evidence,  to    defeat 
claim,  2041  4. 
ancillary      administratrix      may      recover 
from     domiciliary    evidence     of    debt, 

2041  6. 
as  to,  generally,  see  analysis  of  82  pars., 

2040. 
authority,  limited  by  Jurisdiction  of  court, 

2042  6. 
beneficiary    may    recover    trust    property 

identified,  2042   7. 
bill    to   enforce   parol    trust   maintainable 

against  executor,  204S  8. 
burden  of  proof  of  non-payment,  2042  9. 
claimant   of   assets   may   obtain    relief   In 

probate,  2042  10. 
contract 

for  services  in  foreifirn  country,  basis  for 

action,  2042  11,  12. 
giving  right  of  lien  impossible  without 

order  of  court,  2042  13. 
not   implied   for   services   of   friendship, 
2042  14. 
domidlary  administrator  to  deliver  to  an- 
cillary, 2042  16. 
equitable     title     cannot     start     ejectment 
against  legal  title  of  heir,  2042  16. 
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may  sue  and  be  sued 
executor  liable  personally   for  assets  col- 
lected not  of  estate,  2042  17. 
for  recovery  of  property,  2089. 
foreiern  executor  may  be  sued  personally, 

2048   18-21. 
heirs  cannot  eject  administrator,  204S  22. 
in  ereneral,  2040  1-45. 
Judgrment 

agralnst      administrator      payable      from 

funds  of  estate,  2048  24-26. 
but    can    have    no    deficiency    Judgrment, 

2048   29. 
lease   of   administrator   not  covenant  of 

quiet  enjoyment,  2043  27. 
mortgragee  may  foreclose  after  present- 
ins  claim,  2043   28. 
on    promise    of    decedent,    runs    afirainst 
estate,  2043  23. 
patent    to    administrator    entitled    him    to 

sue  for  recovery,  2044  30. 
petition    for    openlngr    avenue    cannot    be 

sifirned  by  executor,  2044  31. 
probate  court  haa  no  Jurisdiction 

of  contest   over   life   insurance,   2044   32. 
to    determine    right    of    possession,    2044 

34. 
to  foreclose  morteragre,  2044  33. 
property    retained   by    administrator    until 

shown  not  needed,  2044  35. 
purchaser  under  contract  in  possession,  not 

ouster  by  legatee,  2044  36. 
receipt    of   voluntary   payment    in    foreigrn 

state  is  acquittance,  2045  43. 
"recovery,"   includes   proceedingrs   for   con- 
demnation, 2044   37. 
representative    liable    personally    for    his 

own  promise,  2044  88. 
rule    of    practice    as    to    copy    of    account 

applicable  to  administrator,  2044  39. 
street  asssessment  suits,  executor  not  nec- 
essary party,  2044  40-42. 
title   by   adverse  possession   not  aided  by 

imperfect  foreclosure,  2045  44. 
voluntary  transfer  by  decedent  binds  heir 
and  administrator,  2045  45. 
mingrling  funds,  liability,  2074  33-39. 
misconduct  on  sale,  2025,  2026,  2028. 
money  handed  to  by  decedent,  must  be  ac- 
counted for,  2007  11. 
moneys  to  be  invested  by  order  of  court,  2110. 
neslect 

abandoning  suit  for  recovery,  2060  31. 
advice  of  attorney  without  information  no 

excuse.  2060  32. 
alone,   Justifies   charge   of   simple   interest, 
2067  12. 

charge  by  heir  must  be  proved,  2069  33. 
compound  interest  not  charged  except  for 

positive  misconduct,  2069  34. 
damage  Is  amount  which  will  compensate, 

2069  35. 
delivery  to  co-executor,  2070  36. 
loss  from  chargeable  to,  2069  30. 
omission  to  pay  taxes,  2070  37. 
payment   of  taxes   as   holder  of  mortgage 

not  listed,  2070  38. 
value    of    land    at    time    of    loss    basis    of 

liability,  2070  39-41. 
new  liabilities  of  estate,  2048  78. 


nomination  by  of  person  entitled   to  letters, 

1864. 
nominee  of  surviving  husband  or  wife,  1SS7. 
non-payment,  burden  of  proof  as   to,  2043  ). 
non-resident   as   administrator,   184IS. 
not  to  profit  or  lose  by  estate,  20711. 

as  to,  generally,  see  analysis   of  39  pan., 

2070. 
compound  interest  charged  against,  when. 

2078  27. 
in  general,  2071  1-26. 
mingling  funds,  liability,  2074  33-39. 
not  to  purchase  claims  against  estate,  3i9SX 
as   to,   generally,   see   analysis   of   9   pan^ 
2082. 
notice  of 

hearing  or  petition  by  to  make  conveyance. 


settlement  must  state,  2099. 
nuncupative  will,   executors,   manner  of  ap- 
pointment, 1826. 
oath  and  bond  of.     See  tit  Oatlia  and 
of   E«xecatora    and    Administrators. 
as    to,   SS 1387-1407. 
objections  to  account,  who  may  file, 

as  to.  generally,  see  analysis  of  13  pars., 


order  of  persons  entitled  to  administer,  18S7. 
parol    trust,    bill    to    enforce    maintainable 

against,  2042  8. 
partnership,  2050. 
patent  to  enables  to  sue  for  recovery*  2044 

30. 
payments  of  debts  of  estate,  2111. 

after  decree  for  payment  of  debts,  executor 
personally  liable  to  creditors,  2118. 
as  to.  generally,  see  analysis  of  10  pars., 
2118. 
as  to,  2065. 
claims  not  included  In  order  for  payment 

of  debts,  how  disposed  of,  2119. 
estate   insufficient  a  dividend  to  be  paid. 

2114. 
final  account,  when  to  be  made,  2120. 
as  to.  generally,  see  analysis  of  8  pan., 
2120. 
funeral  expenses  and  expenses  of  last  sick- 
ness.    See  tit.  Funeral  ESscpenaca. 
neglect     to     render     final     account,    how 

treated,  2121. 
not  authorized  at  peril  of,  2078  20. 
order  for  payment  of 

debts  and  discharge,  2116. 

as    to.    generally,    see    analysis   of   15 
pars.,  2116. 
legacies  and  extension  of  time,  2120. 
order  in  which  to  be  paid,  2111. 

alimony,     order     for     preferred     claim. 

2112   3. 
amount  of  funeral   expenses  and  monu- 
ment governed  by  custom,  2112  4. 
as  to.  generally,  see  analysis  of  20  pars.. 

2111. 
burial    not    among    statutory    duties   of 

executor.  2112  6,  6. 
"claim"  and  "demand"    are   synonymous. 

2118  20. 
debts  having  preference  by  the  laws  of 

the   United   States.   2111. 
dividend  out  of  general  assets  upon  full 
amount.  2112  8. 
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payments  of  debts  of  estate 
order  in  which  to  be  t>ald 

effect  of  death  between  attachment  and 

Juderment,  2112  7-12. 
expenses  of  last  sickness  of  wife  payable 

by  husband,  2112  9. 
funeral  expenses,  2111. 

of  wife,  payable  by  husband,  2112  10. 
Judsmemts 

preference  is  srlven  to,  2112  11. 
rendered  agrainst  decedent  In  lifetime* 
2111. 
'"last     sickness"     liberally     interpreted, 

2118  19. 
of  last  sickness,  2111. 
or  other  demands  aeralnst  estate,  2111* 
order  of   payment   prescribed  cannot  be 

chansred,  211S  18. 
monmiieiit 

at   errave    at    expense    of    estate,    2118 

13-16. 
cost  of  groverned  by  custom,  2112  4. 
mortgrasre   debt   no   preference   where  no 

proceeding's  to  rest  on,  2118  17. 
morteraeres,  2iii. 
provision     for     disputed     and     contingrent 
claims,  2117. 
as  to.  generally,  see  analysis  of  6  pars., 
2118. 
where  property   insufficient  to  pay  mort- 
gragre,  2118. 
as  to,  grenerally,  see  analysis  of  4  pars., 
2118. 
penalty  for  delay  is  not  part  estate  coming: 

into  possession  of,  2007  18. 
personal  liability,  206S. 
petltlom 

«  aild  contents  for  letters  and  actions  there- 

on,  1847. 

for  citation  to  render  final  or  other  ac- 
count, 2001. 

for,  to  make  conveyance  or  transfer,  and 
notice    of    hearing:,   2082. 


of  estate,   1888. 
to  take,  2086. 
poivera  and  dvties  of 
mttm  of 

administrator     before     appointment     in- 
valid.  2086   3. 
valid  until  power  revoked,  1881. 
administrator  witli  ivUl  annexed 
acts  of,   effect,   1885. 
power  of,  188S,  1878. 
nppmlaement 

increase  or  decrease  of  estate,  effect  of, 

2070. 
rights   and   liabilities   on   sale   for  more 
or  less  than,  2070, 
as.  to,  1882,  2046  56-72. 
authority    of   administrator   not   regulated 

solely   by   statute,   2086   4. 
business  and  repairs,  if  necessary  to  carry 

on  and  make,  2037  6. 
cannot  purchase 

claims   against   estate,   2082. 
property  of  estate,  2028. 
chargeable  with 

estate  at  appraised  value,  2066. 


interest,    profit,    and    income    of    estate, 
2066. 
claim  against  estate,  cannot  purchase,  2062. 
code     provisions     governing    powers     and 

duties  of,  206. 
compounding  debt  by.    See  tit.  Compoiuid- 
Ing   CTlalm. 
as  to,  2054. 
compromise  of  debt  by,  2246. 
control  of  foreign  assets,  2087  6. 
custody  of  assets  exclusively  in  adminis- 
trator, 9087  7. 
debts 

includes  all  liquidated  demands,  2687  8. 
uncollected,  liability  for,  2074. 
deposit  in  bank,  withdrawal  in  discretion 

of   executor,   2087   9. 
depreciation    of   estate   without    fault,    ex- 
ecutor not  to  lose  by,  2070. 
domiciliary  appointee 
another  state  controls  personal  property 

there,  2087  10. 
duty  of  to  gather  forelgm  assets,  if  pos- 
sible, 2087  11. 
duty 

of     administrator,     simply     to     preserve 

estate  until  distribution,  2087  13. 
to    get    property    and    not    compromise, 
2088  14,  16. 
estate  vests  in  devisee  subject  to  adminis- 
tration, 2088  17. 
^ecator 

as  such  has  no  power  extra-territorial, 

2088  18. 
cannot  return  property  to  trustee  claim- 
ing it,  2088  19. 
entitled  to  immediate  possession,  2088  20. 
power  of,  when  appointed  after  revoca- 
tion of  prior  letters,   1878. 
expenditures  limited  to  necessity  for  pres- 
ervation, 2088  21. 
foreign  assets,  control  of,  2087  6. 
heir.     See  tit.  Heir. 

entitled  to  possession  against  strangers, 

2088  23. 

has  all  rights  of  actual  possession,  2088  2'4. 
title   of  Is   to   residue   after   administra- 
tion, 2088  22. 
who  takes  possession  and  collects  rents 
is  trespasser,  2089  25. 
in  management  of  estate,  2085. 
increase    or   decrease   of   estate,   effect   of, 

2070. 
Inveatmcnt  •€  funds 

in  what  securities,  2110. 
pending  settlement,  2110. 
procedure  in  obtaining  order,  21161 
lease  of  estate  by,  2088. 
mortgage  of  estate  by,  2030. 
not  to  profit  by  increase  of  estate,  2070* 
of   foreign    executor,    to    gather    assets   of 

estate   and   transmit,   2088   16. 
possession 

entitled  to  of  personal  and  real  estate, 

1808. 
heirs 

may  sue  for  jointly  with  executor,  1888. 
or  devisee  may  sue  to  recover,  1808. 
1     executor,  barred  as  any  other  trustee, 

2089  29. 

lost  on  distribution,  2039  30. 
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powers  and  duties  of 
poMeasloB  of  estate 

recovery  of,  by  representative,  1808. 
to  take,  2085. 
of    executor    that    of    heir,    may    sue    In 

ejectment.  2080  26. 
of  heir  or  devisee  subject  to  possession 

of,   208iS. 
of,  is  possession  of  heirs  or  devisees  for 

what  purposes,  1002. 
right  of  heirs  or  devisees  to,  2086. 
rlgrht   to    in    executor    or    administrator, 
2080  27,  28. 
profit  by  increase  of  estate,  not  to  benefit, 

2070. 
property  to  be  kept  in  grood  repair,  2088  21. 
rents  and  profits,  to  receive,  208B. 
repairs  to  bnlldliiss 
by  executor,  2037  5. 
duty  of  executor  to  make,  2088  21. 
rlgrht  to  estate  sole  test  of  right  of  action, 

8089  SI. 
territorial  limits  of  authority  of,  2827. 
title   to    real   property    not   determined   In 

probate  court,  2089  32. 
to  collect  debts  due  the  estate,  2085. 
to  take  possession  of  entire  estate,  2085. 
as  to,  generally,  see  analysis  of  32  pars., 
2085. 
preference    among    those    equally    entitled, 

1848. 
profit 

actually  realized,  charged  to,  2078  21-28. 
and  loss  of  estate,  2070. 
by  estate,  not  to,  2070. 

as  to,  generally,  see  analysis  of  39  pars., 
2070. 
not  to  be  made  out  of  estate,  2008  14. 
proof   of   notice    of   settlement    of   accounts, 

2109. 
punitory     damages     not     charged     against 
where    no    charge    of    negligence,    2078 
24. 
purchase   by,   fraudulent,  8028. 
real  estate  to  be  delivered  to  heirs  after  ten 

months,  1002. 
recording  of  decree  for  conveyance  does  not 
supersede  power  of  court  to  enforce  it, 
2064. 
recovery  of  property  fmndoleatly  disposed  of 
by  administrator,  2065. 
by  testator.  2065. 

action  not  for  a  part  but  for  all  prop- 
erty fraudulently  conveyed,  2066  3. 
administrator  cannot  sue  to  enforce  trust 

and  compel  reconveyance,  2056  4. 
as  to,  generally,  see  analysis  of  30  pars., 

2055. 
assets   made   available    to    executor,   not, 

available  to  testator,  2066  5. 
conrt 

can  compel  administratrix  to  sue  under 

penalty,  2056  6. 
cannot  order  creditor  to  sue  in  name 
of  administratrix,  2057  7. 
eredltors 

action  of  to  set  aside  barred  In  three 

years,  2057  8. 
cannot  sue  until  representative  refuses, 
2067  9. 


claim  made  certain  by  Judgment. 

11. 
court  cannot  order  to  sue  In  name  of 

administratrix,  2067  7. 
has  right  to  have  conveyance  annulled, 
although  Judgment  a  previous  lien, 
2057   10. 

deficiency  of  assets  justifies  action,  9087 
12-15: 

evidence  of  creditors  and  of  transfer 
material  in  suit,  2057  16. 

fraudulent  intent  must  be  alleged,  20S7 
17-19. 

Insolvency  and  fraudulent  Intent  suffi- 
cient to  sustain  action,  2058  20. 

judgment  applies  property  to  debts,  re- 
sidue to  grantee,  2058  21. 

knowledge  of  grantee  of  affairs  of 
grantor,  in  absence  of  consideration. 
Immaterial,  2068  22. 

only  a  claim  allowed  or  a  judgment  en- 
titles creditor  to  sue,  2058  24. 

only  authority  given  to  recover  property 
conveyed  for  creditors,  2058  23. 

only  property  fraudulently  conveyed  la 
subject  to  creditors'  claims,  2058  2S, 
26. 

order  that  administratrix  allows  suit  in 
her  name  unappealable,  2068  27. 

statements  of  grantee  may  show  Intent 
of  grantor,  2058  28. 

statute  authorizes  executors  to  sue  to  set 
aside  fraudulent  conveyance,  8058  29. 

want  of  consideration  and  knowledge  of 
Insolvency  tend  to  prove  fraudulent 
Intention',  2058  30. 

when  administrator  to  sue  as  provided. 
2069. 


and   suspension,   in  certain  caaes,  Hl4 

1440. 

citation  to,  to  show  cause,  1880b 
for  contempt,  2181. 
for  disobedience  of  orders,  2181* 
for  failure  to  make 

Inventory    of   after-discovered   property, 

1898. 
return  of  sale,  2027 
otf  the  hearlni: 

attachment   to   compel   attendance,   1887. 
compelling  attendance,  1887. 
examination   under  oath,   1887. 
when  committed  for  contempt,  2181. 
rents 

of    lands    farmed    by,    chargeable    to   him, 

2068  16. 
payable  by,  when,  2078  26. 
rennnclatioa 

by  executor,  appointment  of  another,  1806. 
failure  to  petition  for  letters  amounts  to, 

1806. 
of  before  claim  for  extra,  2076  6. 
repairs  to  be  made  by,  when,  2087  5. 
reslBiiatloii  of 
as  to,  1879. 

accounting  and  delivery  of  property,  ISTti 
liability  on  bond,  1879. 
revocatloa 

account  after,  1877,  2095. 
accounting,  for  dereliction  in,  2098» 
all  acts  before  are  valid,  1881. 
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revocation 
citation  to  administrator  to  Issue,  1868la 
duty  to  remaining^  executors,  1878* 
lallvre  to 

obey  citation,  1886. 
return  account  of  sale,  2087* 
for  contempt,  2181* 
for  failure  to 

give  new  bond,  1870,  1871. 
irive  notice  to  creditor,  1088, 
make  return  of  sale,  2027. 
return    inventory,    1802. 
for  negrlect  to  erive  new  bond,  1870y  1871* 
hearingr  of  petition  for,  1869. 
how  obtained,  1867. 
notice  of,  1869. 
of  admlnlatratloii 

on  petition  of  person  entitled  to  letters, 

1869. 
upon  probate  of  will,  1877. 
of  ^11  representatives,  appointment  of  ad- 
ministrator,  1878. 
of  letters 

and  appointment  of  administrator,  187lh 
and  proceedings  thereon,   1868»  1864* 
for  failure  to  account,  2976. 
of  administrator,  citation  to,  1869* 
of  probate   of  will,   effect  on   powers  and 

duties  of,  1822. 
of    representative    resigning,    1879. 
on  proceedings  to  suspend  representatives, 

1886,  1887. 
petition    for,    1867,    1869. 
powers      of      subsequent      representative, 

1878. 
prior   rights   of   relatives   entitle  them   to 
have      revoked     prior      letters,      1867* 
1869. 
upon  probate  of  will,  1877* 
when  granted  to  one  other  than  competent, 

1867,  1869. 
who  may  obtain,  1867. 
revoking  of  authority  of,  when,  2096. 
rights  of  petitioner  to  enforce  contract  for 

conveyance,  2068. 
sale  illegal,  2068  15. 

settlement   of  account.     See  ^aceounty"   this 
title, 
account,  when  regarded  as  final,  2116i. 
appointing  the  day,  2098. 
apportionment  where  funds  insufficient  to 

meet   debts,  2116i. 
attorney  of  executor  cannot  file  exceptions 

to,  2100  4. 
conclusiveness  of,  2104, 
contest  of  claims,  2101* 
exceptions  to 

are  amendable,  2100  6. 
must  be  in  writing,  2100  5. 
extension  of  time  for  final  account,  2120. 
final 

account,    partition    and    distribution    at 

same  time,  2099. 
and  discharge,  2161. 
notice   of,  2121. 
hearing,  postponement  of,  2101. 
heirs  may  contest  all  matters,  2101. 
Jurisdiction,  only  upon   full  notice,  2100  7. 
neglect  to  render  final  account,  proceedings 
to  compel,  2121. 


aotlee 

as  to,  2098. 
of,    further,   2098. 

decree  must  show  proof  was  made,  2109. 
on  final  distribution,  2186. 
order  for  payment  of  debts,  and  discharge 

of  representative,  2116. 
proof  of  notice  necessary  before,  2109. 
reference  of,  2101. 

statute  to  be  strictly  followed,  2100  6. 
to  be  conclusive,  when,  and  when  not  2104. 
as  to,  generally,  see  analysis  of  61  pars., 
2104. 
when  conclusive  and  when  not,  2104. 
when  final  to  be  made,  2120. 
showing  of  payment  and  delivery,  notice  dis- 
cretionary, 2108  19. 
sole   legatee   may   hold  for  loss  by  neglect, 

2068  17. 
some  only,  acts  of,  valid  when,  1832. 
special  administrators.     See  tit.   Special  Ad- 
ministrator. 
powers  and  duties  of,  §9  1411-1417. 
speculation,    though    solely    for    benefit    of 

estate.  Illegal,  2068  18. 
street  assessment  suits,  executor  not  neces- 
sary party  to,  2044  40-42. 
•alts  by  and  against 
may  sue 

for   death,   88O1. 
without   beneficiary,  867. 
surviving  partner  to  settle  up  business,  206a 
aiscoiuits 

of  executors  settled  regardless  of  settle- 
ment with  partners,  2061  8-5. 
to  be  rendered,  2060. 
administrator  can  only  demand  that  part- 
nership affairs  to  be  closed,  2062  10-16. 
as  to,  generally,  see  analysis  of  83  pars., 

2060. 
assets  of 

estate  theT  individual  estate  of  decedent, 

2061  6. 

firm  not  assets  in  hands  of  administrator, 

2062  17-32. 

conflicting    claims    of    estate    of    deceased 
partner  not  settled  in  probate,  2062  8. 
interest  therein  to  be  appraised,  2060. 
probate    court    cannot    settle    account    be- 
tween    partners     and     representative^ 
2062  9. 
surviving  partner.     See  tit.  Partnership. 
suspension   of,   1888,  1887. 

any  interested  party  may  appear  at  bear- 
ing for,  1886. 
citation    for,    1886. 
embezzlement   by,   1884. 
executor  may  answer  of  demur  to  applica- 
tion  for,   1886. 
for  waste,  1884. 
grounds  for,  1888. 
issues  raised  to  be  determined  by  the  court, 

1886. 
Judge  at  chambers  may  suspend,  110. 
manner  of  proceeding,  1888. 
notice  of 
as  to,  1886. 
publication  of  when  executor  is  absent 

or  conceals  himself,  1887. 
to  absconding  representative,   by  publi- 
cation, 1887. 
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aiuip«iuiion  of  pendlBK  petition 

for   additional    bond,    1870. 
that  executor  slve  bond,  1870. 
power  of,  1870. 

removal  of  on  proceedings  therefor,  1880. 
the  bearlns 
as  to,   1886. 
pleadings  on,  1886. 

punishment  for  refusal  to  answer  ques- 
tions, 1887. 
taxes  may  be  paid  while  not  in  possession, 

2068  19. 
territorial  limits  of  authority,  2827. 
to   account   after   authority   revoked,  2006. 
to  be  removed  when  committed  for  contempt 
and  another  appointed,  2181. 
obedience   to   orders   of   court  enforced  by 
punishment  for  contempt,  2181  2. 
to  complete  contracts  for  sale  of  real  or  per- 
sonal  property,   when,  20S0. 
as  to,  generally,  see  analysis  of  20  pars., 

2060. 
contracts  of  decedent,  generally,  2061  13-20. 
in  general,  2060  1-12. 
to  produce  and  file  vouchers  which   remain 
in  court,  200S. 
as  to,  generally,  see  analysis  of  17  pars., 
2096. 
to    render    accounts    at   expiration    of    term, 
2004. 
as  to,  generally,  see  analysis  of  10  pars., 
2004. 
tmnsfers  by 
effect  of,  2064. 

when  order  to  be  made,  2068. 
trespass 

action    by,    for,   2049. 
by  decedent,  action  for  against,  20B0. 
may  maintain  actions  for,  2049. 
as  to,  generally,  see  analysis  of  9  pars., 
2040. 
of  decedent,  executor  or  administrator  may 
be  sued  for,  2050. 

tmst 

continues   until   decree  of  discharge,  2168 

20. 
estate,  party  entitled   to  determined  prior 
to  discharge.  2168. 
unclaimed  estate,  how  disposed  of,  2160. 
umcollected  debt 

as   to,   generally,   see   analysis   of   6   pars., 

2074. 
without   fault,   no   personal    liability,  2074. 
valuation  in  inventory  no  evidence  of  value 

of  other  property,  2068  20. 
value  of  cooperage,   executors  charged  with 
for  sale   without   order   of   confirmation, 
2068  21. 
vouchers  for  items  less  than  twenty  dollars, 
when  accepted,  2007. 
as   to,   generally,   see  analysis  of  5  pars., 
2098. 
iraste 
>  action  by,  for,  2049. 

by  decedent,  action  against  for,  2060. 
may   maintain   actions  for,  2049. 

as   to,  generally,  see  analysis  9   pars.,  2049. 
of  decedent,  executor  or  administrator  may 
be   sued   for,  2060. 


what  executors  are  not  parties  to  actions, 
2064. 

when  real  and  personal  property  of  absentee 
to  be  sold.    See  tit.  Absentee. 

when  settlement  is  final,  notice  must  so 
state,  2099. 

where  party  to  whom  conveyance  or  transfer 
is  made  is  dead,  2064. 

who  to  act  as,  when  all  acting  are  incompe- 
tent, 1878. 

Wills  found  after  letters  of  administration 
granted,   S5  1428-1429. 

EXECUTORY   CONTRACT 

of  deceased,  claim  on,  1958  81. 

EXEMPLAR.    See  tits.  Dnnuuresi  HsBdwrltteg^ 
e%'idenee  of  by  comparison 

EXEMPT     PROPERTY.       See     tit     Bzcnivtlon 
from  Execution. 

may  be  replevied  where  seized  by  sheriff,  860 

268. 
not  attachable,  884  76-78. 

EXEMPTION.     See  tit.  Exemption  tram  E3z»- 
cntlon. 
creature  of  statute,  11T2  66,  1178  66. 
allowance   made   for   support   of   family   is, 

1924  28. 
execution,  from,  1166b 
from  Jury  duty,  148, 

affidavit,   144. 
in    attachments   of  partner  by   partner   not 

permissible,   868   65. 
Judgment    against    ofllcers,     how    enforced. 

1200. 
Jury,   from.   148. 
not  permissible  in  deposit  in  insolvent  bank, 

868  66. 
what     property     exempt     from     execution. 

1166. 

EXEMPTION  FROM  EXECUTION 

a  personal   privilege,  1169  3. 

as  to,  generally,  see  analysis  of  78  pars^  1167. 

earnings  for  nse  of  family^  etc 

construction    of  provision,    1172   52. 
exemptions  are  creatures  of  statute,  1178' 6C. 

exemptions  from  execution  continues  how 
long,  1178  67. 

Insurance  money  coming  to  surviving  wlfe^ 
1178  72. 

insurance  policy  payable  to  executor  or  ad-^ 
mlnlstrator,  1178  68-70. 

moneys  due  upon  policy,  liberal  construc- 
tion as  to,  1178  71. 
fanning  utensils^  borse%  etc 

character  and  amount  of  property  to  be  ex- 
empted, 1169  12. 

code  restrictive  as  to  number  and  use  only 
of  horses,  1169  13. 

combined  harvester,  1169  14,  15. 

construction    of   provision   as    to,    1169   11, 
1170  25. 

court  not  authorized  to  refuse  exemption, 
1170  16. 

exclusive  use  in  debtor's  vocation  not  re- 
quired,  1170  17. 

"farming  utensils,"  meaning  of,  1170  24. 

husbandry  is  business  of  farming,  1170  20. 

implement  exempted  does  not  depend  upon 
value,  1170  21. 

Improved  farming  implements,  1170  22. 
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E3XEMPTION    FROM    EXECUTION    (Cont'd), 
farmingr  utensils,  horses,  etc. 

occupation  of  farmipsr  as  contemplated  by 

statute,   1170   26. 
purpose  of  exemption,  1170  18,  19. 
stallion   not   used  as  work-horse  on  farm 

not  exempt,  1170  28. 
subject    of    exemption    one    of    leslslativo 

policy,  1170  29. 
thrcshlnsr  outfit.   1170  30,   31. 
homcatcad 

exempt.     See  tit.  Homestead* 
may  be  selected  upon  mineral  claim,  1171 
39. 
IftoraeSy  etCf  of  teanuitery  etc. 

claim  to  exemption  Is  limited  by  words  of 

statute.  ^171    42. 
claimant    having    more    than    number    ex- 
empt, may  elect,  1171  41. 
habitual  use,  what  is,  1171  44-46. 
hackman,  actual  use  at  time  of  seizure  not 

necessary,   1171  43. 
"other   laborer,"   meaning  of  In  provision, 

1172  47. 
peddler's   horse  exempt.   1172  48-50. 
reasonable   notice   of  claim   of  exemption. 
1172  51. 
household  furniture,  provisions,  etc.,  exempt, 

1100  10. 
levy    on,    authority    of    court    to    set    aside, 

1108   6. 
life  liiiiarance  pollclea 

ambigruous   statute   relating:  to   exemption, 

construction   of.   1178   63. 
construction  of  provision  relating  to,  1173 
64.  65. 
miner**  cabin,  etc 

exemption  of.  1171  88. 
patent-right  exempt.  IIOO  6-8. 
publle  bnlldlnic,  etc. 

mechanic's   lien  not  subject  to,   1178  62. 
shares    in    homestead    association.      See    tit. 

Homestead, 
toola,    Implementa,    etc. 

employment  as  journeyman  not  necessary 

to  entitle  to  exemption.  1171  34. 
exemption  a  question  of  fact,  when,  1171  82. 
Jeweler's    safe    in    insolvency    proceedings, 

1171   33. 
lathe    necessary    to   carry    on    business    of 

mechanic    or    machinist,    1171   35. 
paper-cutting  machine  exempt,  when,  1171 

37. 
partnership  property  not  exempt.  1171  89. 
printing-press  operated  by  steam,   exempt 
when,   1171  37. 
under  Insolvent  Act  of  1880,  1100  4. 
ivhat    property    exempt 

arms,  uniforms,  and  accouterments,  1169. 

cabin  or  tools  of  miner,  1166. 

chairs,  tables,  desks  and  books  to  the  value 

of  two  hundred  dollars,  1105. 
court-houses,  Jails,  public  offices  and  build- 
ings, lots,  grounds  and  personal  prop- 
erty,   1106. 
earnings   of   the   Judgment  debtor   for   his 

personal  service,  1166. 
farming    utensils    or    implements    of    hus- 
bandry,  1165. 
fire  engines,   hooks,   ladders,   carts,  trucks, 

etc.,    of   fire    company,    1166. 
flshlng-boat   and   net,   1166. 


machinery,  tools  and  implements  necessary 
for  boring,  sinking  and  putting  down 
artesian  wells.  1167. 

material,  etc..  for  construction,  alteration 
and   repair   of   building,    etc..    1167. 

moneys,  benefits,  privileges,  or  immunities 
growing  out  of  life  insurance.  1167. 

nautical  instruments  and  wearing  apparel 
of  master,  etc,  of  vessel,  1166. 

necessary  household  table  and  kitchen  fur- 
niture.  1165. 

poultry.   1166. 


held  by  a  member  of  a  homestead  asso- 
ciation,   1166. 
of  stock  in  building  and  loan  association. 
1167. 
tools  or  implements  of  mechanic  or  arti- 
san.   1165. 
two   horses,    two   oxen   or  two   mules   and 

their    harness,    1166. 
wages  and  earnings  of  seamen,  1166. 

BXHIBITS.      See      tits.      Answer  j      Complaint  i 
Pleadinffa. 

a  part  of  pleading  raises  no  verification,  640 

46. 
as  to,  555  87-182. 

copies  may  be  used  as,  when,  2484  38-41. 
identification   of.  2485  41. 
material  objects  as  evidence,  2848. 
note  and  mortgage  set  out  as  In  mortgage 

foreclosure.  1221  46. 

BXONERATTON.     See  tit.  Baft. 
of  bail.  779,  780. 

KXPBNDITURBS 

of  receiver,  a  lien  on  property,  888  45. 

ESXPBNSBS 

advances  not  charged  as,  2081  62. 
allowed  for  services  impossible  by  admin- 
istrator, 2081   63,    54. 
diaallowed 

In   litigation   due   to   unauthorized   loan, 

2081    59. 
In  proceedings  to  remove  guardian.  2081 

58. 
of  losing  party  in  contest,  2081  60. 
services  by  another  due  from  an  admin- 
istrator.  2081   61. 
necessary  to  be  paid.  2081  65-57. 
of  administrator  having  priority.  2081   62. 
of  suit  by  heir  not  expense  of  estate.  20K2 

68. 
priority  of 

determined  exclusively  by  probate  court, 

2081   63. 
parties  interested  heard  as  to,  2082  64. 
taxes  reimbursed  by  probate  court,  2082  65. 
traveling,  allowed  if  necessary,  2082  66,  67. 
as    to,    2081    52-68. 

funeral.     Sec  tit.  Funeral  ESzpeniies,  etc. 
incurred    by    receiver  without   authority,   al- 
lowed,   930    46. 
of  last  sickness.     See   tit.  Funeral  ESxpensea 

and  ESxpenacM  of  Lant  Sickness. 
of  executor  and  administrator.     See  tit.  Ex- 
ecutor and  Administrator. 
of  supreme  court,  34,  85  3,  4. 
EXPENSES     OF     ADMINISTRATION.      See    tit. 
Executor    and    Administrator. 
attorneys'    fees   as.      See   tit.   Claims   asalast 
Estate. 
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RXPBRTS.     See  tit  WltncM. 

as   to  handwriting.     See  tit.  Hamdwrttlnff. 

deciphering    characters,    etc.,   2284. 

fves  of,  as  witnesses,  1088  67,  68. 

generally,  2288. 

hsrpothetical  questions  to  on  oross-ezamlna- 

tlon,    2468    114-117. 
quallllcatlons  of 

as  to  blasting  powder,  22119  28. 
as  to  strength  of  Iron,  2202  24. 
need  not  be  professional  scientist,  2222  25. 
26. 
laws  of  foreign  country,  proving,  2817. 
objection  to  competency,  1048  10. 
testimony  of  admissible  to  prove  handwrit- 
ing. 2845  14. 

EXPRE2S8    AGBlfT 

exempt  from  Jury  duty,  148. 

ISXPRESS  TRUST.    See  tit  Tmats  and  Ttna- 
teca« 

action  to  enforce  in   land  must  be  brought 

within  five  years,  281  72. 
complaint    to    establish    parol    demurrable, 

2402   6. 
must  be  in  writing  or  by  operation  of  law, 

2402  6. 
not  created  by  parol  agreement  2402  4. 
repudiation    of,    notice   to   cestui   que   trust 

287    176-177. 

BXTBNSION    OF   TIMB 

amended  pleadings  not  affected  by,  1664  8. 

as  to,  generally,  see  analysis  of  64  pars.,  IMS. 

conatractlon  of 

order  extending  time,  1564  13-23. 
provision  as  to,  1565  24-28. 

does   not  apply   In   Justices'   courts,   1566  42. 
i       extension  of  time  on  appeal,   1564  4-8. 

for  renewal  of  motion,  1517  9. 

in   general,   1562. 

indefinite  extension,  effect  of,  1566  87-40. 

Judge  trying  case  should  make  order,  1566 
41. 

notice  of  intention  to  move  for  new  trial  ex- 
tended,   1567   46-48. 

showing  for,  1567  66. 

stipulation  extending  does  not  prohibit  order, 
1667    67,    58. 

time  to  furnish  memorandum  for  costs  may 
be,   1566  45. 

time  when  order  must  bo  made,  1567  69-64. 

to   answer,  596  128. 

to  appeal  to  superior  court  1600  8. 

to  prepare  bill  of  exceptions,  1564  9. 

to  review  proceedings  on  certiorari,  1564  10. 

EXTBNUATION 

pleading  may  be  In  with  denial,  624  21. 
FACTS.      See   tit   Pleadings. 

ancient,  evidence  of  common  reputation  as 
to,   2288. 

collateral,  inquiry  into,  2286. 
,  conclusions  of  law  not  supported  by  finding 
of  fact  setting  aside  Judgment  for,  1111. 

degree  of  certainty  required  to  establish, 
2261. 

discovery  of,  means  of  knowledge  and  cir- 
cumstances impute  knowledge,  when, 
836  34. 

errors  in,  setting  aside  Judgment  for,  lUl. 

findings  of.     See  tit.  Fladlags. 
as    to,   1028-1040. 


instructions   as   to.     See   tits.   BTldeace;    Is- 
•tmctloiis. 

as  to,  generally,  2560  61-166. 
insufllciency  of,  ground  for  demurrer, 
Issne  of 

arises  how,  966L 

tried  how,  087. 
Jury,  Judges  of,  2604, 
of  which  court  will  take  Judicial  notice, 
omission  of  cured  by  other  pleadings,  754  44- 

46. 
pleaded,  must  be,  546. 
questions  of,  to  be  tried  by  Jury,  2604. 
reviewed  on  appeal,  when,  45  64. 
special   issues   not  made  by  pleadings,   how 

tried,    210. 
to.be  alleged  as  they  exist  208  13,  14. 
to  be  stated   in  complaint  646. 
what  facts  may  be  proved  on  trial,  2288, 
when  general  or  special  may  be  given,  HQH, 

FAILURES   TO  ABIBND 

effect  where   defendant  obtruded   In    action, 
765  69. 

failure:  to  prosbicutb 

breach  of  undertaking  in  claim  and  delivery. 
806    81. 

false:  IMPRISOICMBICT 
actios 

for,  venue,  468  6,  7. 

to    recover    damages    for,    limitation,    S14 
80,  81. 
limitation  of  action   for,  S12ii 

FALSITY  OF  STATEHBUTT 

shown  by  witness  and  circumstances,  2466  7. 

FAMILY.     See  tit  Family  Allowaaee. 

definition   ot   1928   18. 

property   exempt   from   execution   to   be  set 
aside  for  use  of,  1807. 

FAMILY   ALLOHTANCB:,      See   tits.    Support   of 
Family  I  Provtsloas  for  Support  of  Family. 

all  exempt  property  to  be  set  apart  for.  1267. 
apparel,  etc.,   1007. 

application  for  not  an  action,  2867  38. 
apportionment  between  widow  and  children, 

1026.1882. 
dates  from  death,  1226. 
duration  of,  102L 

exempt  from  execution,  property,  1267. 
extra  or  additional,   11I21. 
fifteen  hundred  declare,  estate  under,  I860. 
generally,   1006,  1007. 
homestead,    1006,   1007,   1882-1045. 
order  directing  payment  of  stayed  by  under- 
taking on  appeal,  1454  18. 
paid  by 

executor,  etc.,  sustained  by  subsequent  or- 
der,   2106    21,    22. 

special  administrators,  1875  6. 
possession .  of  homestead,   1006. 
preference,    1025. 
provision  in  will  for,  2018,  2021. 
summary   administration   under  fifteen  hun- 
dred dollars,   1080. 
wearing  apparel,  furniture,  etc.,  1M6» 
when   to   be  paid,  2114. 
widow 

and  children  may  remain  in  home,  1006. 

with    Income,   property   to   go   to   children, 
1082. 
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FAJhllliY   ALiOWANCB    (Continued). 

'Wife   and    child   to   have   one   thousand    five 
hundred   dollars   estate,   IINIO. 

H'JkMILY  BIBI^ 

entries  In,  as  evidence. 


property  exempt  from  execution,  IMk 

WA-TUKR,    See  tit.  Pwoit  aad  CbUd. 
actlom  by  fer 

Injury  or  death  of  child.  Sill* 

seduction  of  dau^rhter,  878. 
administration,  entitled  to,  1887* 
death,  action  by,  for,  870. 
injury,  action  for,  879u 
eruardlanshlp,  entitled  to,  SSM. 
seduction,  action  by,  for,  878» 

VBARS  AND  APFRBHBNSIONS 

Injunction  not  Issued  to  allay,  818  84. 

K'EDBRAIi 

courts,    decisions    of.    Judicial    notice   as    to, 

2898    9. 
Judgrment,  limitation  of  action  on,  278. 
officer's  affidavit  not  authorized  to  be  taken 
before,  for  use  In  state  courts,  2431  6. 
FEB  SIMPLE.     See  tit.  Real  Property. 

subject  to  right  of  emlnenc  domain,  '1755  6. 
F'ESES.     See  tits.  Attorney  Fees;  Costs. 
attorney's,  1688. 

chargeable  to  estate  in  hands  of  public  ad- 
ministrator,  2192. 
when  and  by   whom   paid,  2192. 
court  commissioner's,   156, 
depositions   out   of  state  on  oral  interroga- 
tories,  2426. 
fees  and  mileage  of  parties,  2486. 
dismissal    of    appeal    to    superior   court   for 

failure  to  pay,   1602  6. 
In   Justices'   courts,   87. 
collection,  report  and  payment  into  treas- 
ury, 90. 
notice  of  completion  of  building,  fee  for  re- 
cording,   1696. 
of  attorney,  how  to  be  paid,  1588. 
of  commissioner  to  sell  property,  216  47. 
officer's,  when  proceedings  stayed  on  appeal 

to  supreme  court,  1501. 
official    reporter's,    162. 
payment  of  in  Justices*  courts,  87* 

as  to,  generally,  see  analysis  of  10  pars.,  87* 
recording  claim  of  lien,  fee  for,  1706. 
referee's,  1805,  1546,  1986. 
witnesses',   2409. 
FELIiOl¥  SERVANT.    See  tit  Master  and  9er» 
rant. 
whether  one    acts    as,    a   question    of    fact, 
2607   9. 
FELON,   ABSCONDED 

not    presumed    dead   after   sixteen    months, 
2896  128. 

FELONIES 

Jurisdiction  of  superior  court,  81  168-166. 

FEME  SOLE 

actions  against  subsequent  to  marriage,  871 
79. 

FEMININE 

masculine  Includes,  17. 

FENCES 

eminent  domain,   1768,  1776,  1788. 


FERRY 

keeper  exempt  from  Jury  duty,  148. 

FICTION. 

abolished,  206  16. 

FICTITIOUS    NAME 

amendment  by  inserting  proper  name,  747  6. 
answer    no   waiver   of   amendment   of   com- 
plaint, when,  747  7. 
answering  by  true  name,  748  26,   26. 
complaint  not  traversable,  when,  747  8-12. 
construction  of  provision  as  to,  747  3-6. 
default  Judgment  against  company,  749  28. 
defendant  party  to  action   from  commence- 
ment, 748  18. 
defendant's  motion  to  set  aside  service  and 

dismiss,    arranted    when,    748    14,    16. 
in   proceedings    for   violation   of   injunction, 

748   23. 
Judgment 

attack  upon,  749  27. 

default  against  company,  749  28. 

in   accordance   with   prayer   of  complaint, 

748   17. 
reversed    when,    749    31. 
misnomer  plea  In  abatement,  748  18-20. 
not  foundation   for  action  against  fictitious 

person,  748  21. 
plaintiff's    ignorance   of   name   of  defendant 

must  be  real,  748  23. 
suing  party  by,  746. 
as  to,  generally,  see  analysis  of  81  pars., 
747. 

validity   of  Judgment  on  actual  service   of 
process,  748  24. 

FICTITIOUS    PERSON 

suit  against,  no  foundation  for  aotlon,  748  21. 

FIDUCIARY  CAPACITY 

executor    holding    moneys    In,    Obligation    to 

return  in  kind,  1126  146,  146. 
legal  significance  of,  770  8. 

FIDUCIARY    RELATION 

arrest  in  action  for  breach  of,  770  4-10. 
Judgment  for  money  received  in,  payable  In 
same  kind  of  money,  1116. 

FIEIiD-NOTES.     See  tits.  Boundaries |  Surveys. 

cannot  overcome   monuments,  2585  248. 

certified  copy  of  government  survey  as  evi- 
dence,   2596    370. 

conflict   between   and   map,  2596   371. 

of  government  survey,   conclusive  when  un- 
Impeached,   2890   62. 

of   survey    are    not    limited    to   courses    and. 
distances,    2596    368,    369. 

to  be  followed,  when,  2577  166.  167. 

FIGURES 

may  be  used  to  express  numbers,  180. 

FINAL    ACCOUNT.      See    tits.    Executors    mnd. 
Administrators  I  Recelvem.  , 

decree  of  distribution  does  not  Involve,  2189 
19. 
FINAL  ADJUDICATION.     See  tit  Jndgmeat. 

what  Is,  .1587  66. 
FINAL  JUDGMENT.     See  tit.  Judgment. 

action  on  only,  1558  4. 

arrest  on  final  process,  772  37^40. 

entered  by  the  supreme  court  with  caution, 
45  66. 

right  of  absolute,  816  38. 
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FINAL   ORDER.     See   tit.    Order. 
effect  upon  rlgrhts  in  various  cases, 

as   to,   generally,   see  analysis  of  48  pars., 
2320. 
FILING 

of  decision  to  be  within  what  time,  44  28. 
FINDINGS.      See     tits.     Court     rommUHUonerai 
FIndliiK*  of  Fact;  Referee. 
absence  of,  1027  28. 

implication,  2326  19. 
according  to  evidence,  680  9-16. 
after  entry  of  judgment,  invalid,  1026  4-7. 
affirmative    of   fact    Inconsistent   with   aver- 
ment, 1026  9. 
agreement  to  pay  values  assessed,  678  36. 
amendment   of.   1032   100-113. 
and  conclusions  of  law  stand  in  what  rela- 
tion to  Judgment,  1128  7,  8. 
and  decree  minute  entry  directing,  1029  59. 
and  Judgment  in  same  document,  1029  52. 
appellate   court   has    no   authority    to   make, 

1470    19,    20. 
are  not  required  on  nonsuit,  1029  60. 
as  to  allegations  of  complaint,  750  113. 
as   to   bad   faith   in   supplementary   proceed- 
ings, 1212  17. 
balance  due  on,  678  37. ' 
being  conclusive  of  plaintiff  against  right  to 

recover,    1028    41. 
certain  matters  not  to  be  true,  effect  of,  1028 

42. 
commlsaloiiera' 

effect  and  force  of,  1046. 
judgment  on,  1046. 
eonclvslona  of  laiv 
Inconsistent   with,   Tacation   of   judgment, 

llll« 
not  supported  by  findings  of  fact,  setting 
aside  judgment  for,  1111* 
consist  of  what,  1182  21. 
'coiMtmction    of 

in  general.  1033  114-124. 
ultimate   probative   facts   In   findings,   1083 
125-133. 
contradictory  in  replevin,  efTcct  of,  1121  68- 

59. 
contrary  to  verdict  has  effect  to  vacate  and 

set   aside,    1110   4. 
decision   Is   of  fact   and   conclusions   of  law, 

1027  22-25. 
decree  of  foreclosure  Including,  1027  26. 
defective,  1027  28. 

in  action  for  wrongful  levy,  758  110. 
directly  contrary  to  verdict,  effect  of,  1110  4. 
errors  in,  setting  aside  Judgment  for,  1111. 
failure   to,  upon   certain   lasued 

evidence   on    Issue   necessary,   1085  145-162. 
in    general,    1034    134-144. 
material    Issues,    1036    163-162. 
filing  more  than  six  months  after  cause  was 

submitted.    1022   6. 
general  controlled  by  special,  1028  49. 
Improvldently  and  unintentionally  made,  can- 
not be  set  aside  without  notice,  1514  39. 
in   actions   of  replevin,   1121   53-59. 
in  election  contest.     See  tit.  Contestlnn:  dec- 

tionii. 
In  nettlement  of  account  of  executor,  etc. 
express  need  not  be  filed,  when,  2107  23. 
may  be  filed  only  when  account  Is  assailed, 
2107    24. 


in  unlawful  detainer,  1032  99. 
incorporating  pleadings  in,  1037  184-199. 
insufficient  not  a  finding  in  one  sense,  109B  5L 
Jndirnient 

may    be    incorporated    in    same    document 

1132   22. 
without  where  not  waived,  760  121. 
judgment-roll,  as  part  of,  1128. 
labor  and  duty  of  court  as  to,  1028  66. 
made  only  upon  issues  joined,  866  6. 
may  be  filed  nunc  pro  tunc,  1028  €1. 
may  be  waived,  how,  1038. 

as  to,  generally,  see  analysis  of  199  para., 
1088. 
must  be  in  writing  and  filed  within   thirty 

days,   1081. 
must  be   separate  from  conclasions  of  law. 
1023. 
as  to,  generally,  see  analysis  of  99  para^ 
1023. 


in  probate  matters,  when,   1080  73. 
unless  waived  in  Injunction,  816  85-37. 
need  not  be  made  on  Issues  on  proceedings 

for  homestead,  1915  67. 
not    impaired    by    statement    of    Judge.    1081 

86. 
not    required    In   proceedings   supplementary 

to  execution,  1207  7. 
not  sustained  by  evidence,  effect,  761  143. 
notice  of  motion   to  set   aside  judgment  for 
errors    in,    how    made,    and    hearing   of, 
1111. 
objectiona  to,  how  preaeiited 

by  appeal   from  judgment,   1086   170-177. 
by  motion  for  new  trial,  1087  178-183. 
in  general,  1036  163-169. 
of  f  aet 

admitted   by  pleadings,   unnecessary,   1688 

88. 
and  conclusions  of  law  reason  for  separat- 
ing. 1030  78. 
by  court  is  required  in  light  of  special  ver- 
dict, 1028  48. 
shall  only  be  made  upon  Issues.  1028  44. 
of  judgment  is  single  act,  1028  45. 
of  plaintiff  in  possession  unnecessary,  when. 

1284  60. 
on  plea  of  statute  of  limitations  none,  not 

error,   when,  286  126. 
only  purpose  of  to  answer  question  raised  by 

pleadings,   1028  66u 
opinion   of  court  different   from,  effect,  1089 

66-68. 
order  denying  motion  for  entry  of  different 

Judgment   on,   appealable,   1488  51. 
outside  of  issues,  1028  46. 

effect,  2322   22,    23,  2326  16,   17. 
placed    after    conclusions    of    law,    effect   of. 

1028   47. 
pleadings  incorporated  in  by  reference,  1087 

184-199. 
presenting  to  court,   1030  69. 
presumed  waived  where  not  in  judgment-roll. 

2380  63. 
presumption   that   court   found   on   all   issues 

necessary  for  judgment,  1080  70. 
proceedings  after  determination  of  issues  of 
law,   1040. 
as    to.    generally,    see    analysis    of    9   pars.. 
1040. 
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FINDINGS   (Continued). 

referee** 

effect  and  force  of,  1046. 
'how  excepted  to  and  reviewed,  lOiT. 
Judgment   on,   1046. 

must  state  conclusions  of  law  and  fact  sep- 
arately, 1045. 
to  report  within  twenty  days,  1045. 
requesting  court  to  find  upon  certain  Issues, 

1030  79. 

right    of    parties    being   fully   protected   by, 

1081  SO. 
separately    and    specifically    as    to    contract, 

1031  81. 

signing  of,  constitutes  decision,  1548. 
slight   inconsistent/   between   and  theory  of 

complaint  immaterial,  760  184. 
term    of   Judge    expiring   before    filing,    1081 

95-98. 
that   amendment  was  made,  750  114. 
that   cause   not   barred    by   limitation,   what 

equivalent   to,   231   73-85. 
transcript  on  appeal  setting  forth,  1028  15. 
ultimate  and  probative  fa<its  in  findings,  ef- 
fect,  1088  126-133. 
under  wrong   heading,  1028  48. 
upon  issue  not  before  court,  effect  of,  2887  5. 
waived,  how,  1088. 

as  to,   generally,  see  analysis  of  24  pars., 

1088. 
by   consent   in    writing,    1088* 
by  failure  to  appear,  1088. 
by  oral  consent  in  court,  1088. 
^waiver  of 

default   as,   082   12. 
in  Judgment,  effect  of,  064  40. 
want  of  immaterial,  when,  766  215. 
where  evidence  is  conflicting,  758  19-22. 

PUVDINGS  OF  FACT.  See  tits.    Flndlnssi  Ver- 
dict, 
and   conclnsloBs   of  laur 

are  not  required  in  nonsuit,  078  99. 

must  be  stated  separately,  1028. 
examination  of  evidence  by  supreme  court, 

45»  66. 
generally,  1028-1041. 
may  be  waived,  how,  1088* 
of  referees,  1045-1047. 

FINBS.    See  tit    P^naltr. 

action  to  recover  within  Jarisdlctlon  of  Jus- 
tice, when,  100  74. 


for.  In  Justices'  court,  1880. 

in  action,  for,  760. 
claim  and  delivery,  802L 
eoBtempty  for 

as  to,  1788. 

before  Justice  of  the  peace.  188l(. 
costs  of  cause,  in  action  involving,  1580. 
Juror,  for  failure  to  attend,  154. 
Justices'  court,  recovery  in,  05.  ' 

mandamus,  for  disobeying,  1608. 
or  penalty,  arrest  in  action  for,  760. 
payment   "forthwith,"   meaning  of,   108  11. 
police  court,  for  violation  of  ordinance,  140S. 
public  administrator   subject  to,   for  failure 

to  account,  2102. 
transmitting  papers  to  superior  court  on  ap- 
peal, for  not,  1497. 
usurpation  of  office,  for,  1344. 


FIRB  COMPANY 

apparatus  pertaining  to  exempt  from  sale  on 
execution,  1165. 

FIRE  OBPARTMENT 

actions  for  damages,   or  on   contract,   to   be 

brought  against  city,  451. 
apparatus  of  exempt  from  sale  on  execution, 

1165. 
members  of 

cannot   be   sued   for   damages   or   on   con- 
tract in  relation  to  department,  451. 
exempt  from  Jury  duty,  148.       , 
municipality  liable  for  damages  by,  451. 

FIRM 

creditor  may  intervene,  when,  487  67. 
name  individual  trading  under,  suits  against 

in  such  name,  444  9. 
of  attorneys.    See  tit.   Attorneys  at  Ijaw. 

FISHERMAN 

What  property  of  exempt,  1165. 

FIVE  YEARS 

absence  for,  presumption  of  death  does  not 
arise,  2806  125. 

FIXTURES 

lien  claimed  for  upon  property  of  third  per- 
son,   1680   60*62. 

wrongfully  severed  may  be  recovered,  800 
269.  270. 

FliOOOING  LANDS 

action  for  to  recover  damages  for,  where  tri- 
able. 454  12-14. 

FORCIBLE  DETAINER.     See  tit.  Forcible  En- 
try  and  Detainer. 

action  to  recover,  for,  681  26. 

and  forcible  entry  are  distinct  offenses,  *566 

62-64. 
as  to  generally,  see  analysis  of  31  pars.  1648. 
defined,  1648. 
what  constitutes,  1648. 
who  is  occupant,  1648. 

FORCIBLE  ENTRY  AND  DETAINER 
action 

can  be  maintained,  when,  1660  6-18. 

necessary  element  of,  1661  19,  20. 
acts  of  mere  trespassers,  1641  4-21. 
after    ejectment,    mistake    in    remedy,    1644 

10-28. 
answer.  1658. 

in  Justices'  court  sufllcient,   when,  1658  I. 

verification  of,  1660. 
appeals,  40  64. 

as,  to,   generally,  see  analysis  of  6  pars., 
1671. 

effect  of,  upon  Juderment,  1660. 

how  taken,  1671. 

in.  Jurisdiction  of  supreme  court,  86. 

provisions  relating  to,  apply  in,  167L 

stay  of  proceedings,  1660. 
appearance,  1658.  • 

failure  to  make,  default  Judgment,  1658. 

of  defendant,  1668. 
arrest  on,  when,  1658. 
as    to,    generally,   see   analysis   of   28   pars., 

1641,  also   31  pars.,   1648. 
complaint,  1655. 

amendment  of,  1665. 
in  certain  cases,  1665. 
terms  not  imposed.  1665. 
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FORCIBLE  ENTRY  AND  DETAINER  (Cont'd), 
complaint 

as  to,  generally,  see  analysis  of  24  pars., 

166B. 

distinct  causes  of  action,  1656  10-18. 
fraudulent  acts  independent  causes,  when, 

1656  14,  16. 
in  greneral,  1656   1-3. 

insufficient,  illustrations  as  to,  1«66  16-19. 
construction    of    provision,    1641    2,    8,    1«44 

2-9. 
misjoinder  of 

causes  of  action,  waiver,  1667  20. 
parties  plaintifC,  waiver,  1657  21. 
need  not  contain  claim  for  treble  damages, 

1246  2. 
requisites  of,  1665. 
sufficient,  when,   1666  4-9. 
to  be  verified,  1666,  1669. 
to  set  forth  what,  1665. 
verification  of.  1669. 
continuance  in  cases  of,  IMS. 
costs,  1666. 

coverture  not  a  defense,  1654, 
damages 

amount  of,  1666. 

for  may  be  trebled,  when,  1S46. 

for  rental  only  being  found,  cannot  be 

trebled,   1246  3. 
treble.  1246,  1666. 
default.  Judgment  by,  165a 
defendant 

may  appear,  etc.,  before  day  fixed,  1658. 
may  demur   or  answer.   1658  2,   8. 
may  show  what  in  defense,  1659. 
parties,  1064. 
defense  on,   1062  32-85. 
definition  of 

forcible  detainer,  164S. 
forcible  entry,  1640. 
demurrer  to  complaint,  16S8L 
evidence 

for  defendant,  1659. 
of  title  not  admissible,  1046  81. 
showing  required  of  plaintift,  1659. 
what    defendant    may    show    in    defense, 
1659. 
execution  on  judgment,  1660* 
findings  on,  1670  2-6. 
force,  1642  13. 
forfeiture 
of  lease, 
proceedings  for  relief  against,  1071. 
who  may  apply  for  relief  agrainst,  107J* 
relieving  against,  1671. 
saving  lease  from  by  performance,  1046. 
generally,  1640-1072. 
boldlns  over 

of  agricultural  land,  effect  of,  1040. 
tenants.  1040. 
judgment 

as  to.  generally,  see  analysis  of  81  pars., 

1000. 

binds  all  entering  under  tenant,  1064. 

by  default,  1058. 
effect  of  appeal  upon,  lOOO* 
enforcement  of,  1000. 
generally,  1006. 
nature  and  amount  of,  1000. 
satisfied  by  interested  party  paying  dam- 
ages, 1666. 


jnrlsdlcUOB 

concurrent,  of  superior  and  Justices'  court. 

1658. 
in  cases  of,  71^  101. 
Jurisdiction  of  superior  court,  lOBS. 

Justices'   court   has  concurrent  jurisdic- 
tion, 1058  2-5. 
of  Justices'  court,  lOl^  1888. 

jury 

how  formed,  1058. 
trial  of  issues  of  fa,ct,  1059. 
justices'   court  has  Jurisdiction   in  cases  ot 

101. 
landlord  and  tenant,  1040. 
lease    to    third   person   no   defense,    when. 

1068  4. 
non-payment  of  rent,  1040. 
notices,  1040,  1052. 
by  landlord,  1040. 
undertenant,  1040. 
mandamus  will  not  lie  to  compel  trial  court 
to  render  Judgment  for  treble  damages, 
1240  4. 
married   women,   execution,    enforcement  ot 

'  1054. 
new  trial,  1071. 

provisions  relating  to  apply.  1071. 
nonsuit,  granting  of,  1045  29,  30. 
notice 

failure  to  serve  on  subtenant,  no  defense. 

1064. 
service  of,  1040,  1052. 
to  quit,  sufficiency  and  effect  of,  1082  1. 
occupant,  who  is,  1048. 
parties 

defendant,  1054. 
generally,  1054. 

as  to,  see  analysis  of  8  pars.,  1064^ 
Judgment    to    be    rendered    agrainst    party 

served,  1054. 
BonJolnder 

nonsuit  not  to  be  granted,  1054. 
proceedings  not  to  abate,  1054. 
possession  of  plaintifC.  1040,  1059. 
practice,    rules    of,    1070. 
presentation  of  issue  by  answer,  when,  1087 

22-24. 
questioB  of 
good  oV  bad  faith,  1001  21-28. 
title  or  right  of  possession  cannot  be  tried 
in,  1001  24-81. 
relief  against  forfeiture  of  lease,  1071. 
application   for,   by  whom   may   be   made. 

1071. 
notice  of  application,  1071. 
relief  from  forfeiture  after  Judgment,  1072 
2. 
rent  as  damages,  1000. 
restitution  of  the  premises.  1000. 
right  of  re-entry  reserved,  notice,  1052  3. 
rules  of  practice,  1070. 

■ervlee  of  uotleo 

as  to,  generally,  see  analysis  of  10  pars.. 

1062. 

by  affixing  a  copy  in  a  conspicuous  place 

on  premises,  when,  1052. 
by  delivering  copy   to   tenant   personally. 

1052. 

by  leaving  a  copy  with  person  of  suitable 

age,  1052. 
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FORCIBLE  ENTRY  AND  DETAINER  (Cont'd). 
■bowing:  required  la  forcible  entry  and  de- 
tainer 

actual     and     peaceable     possession*     16a 

36-59. 
evidence  on»  1064  60-86. 
of  defendant,  1666. 
as  to,  senerally,  see  analysts  of  86  pars.. 
16S8. 
of  plaintiff,  1666. 

as  to,  generally,  see  analysis  of  86  pars.* 
1669. 
subletting  terminates  tenancy,  1646. 


alias,  in,  1667. 

as  to,  generally,  see  analysis  of  24  pars.* 

166Sw 
form  of,  16S7. 
issuing,  returnable,  16B6. 
must  be  Issued,  when,  16SB. 
provisions  of  code  regarding,  1668  8. 
purpose  of,  1667  2. 
requisites  of,  1607. 
return  of,  1667* 
new  summons,  16S7. 
service  of,  1667. 
time  of  return  of,  1666« 
to  whom  directed,  1667* 
when  to  issue,  1666. 
supreme  court.  Jurisdiction  in  cases  of. 


at  will,  who  is  not,  1668  7-10. 

in  common,  1646. 

may  bring  proceedings  against  subtenant. 

1646. 
Who  is  not,  1682  4. 
termination   of   tenancy   by   notice   to   quit, 

1658    6. 
title,  question  of,  1646. 
treble  damages  in,  1246. 

defendant's  case,  166II. 
jury,  1668. 

plaintiff's  case,  1659. 
unlawful  detainer^ 

action  for  after  notice  to  quit,  1668  6. 
as  to,  generally,  see  analysis  of  60  pars., 

1647. 
assigning,  subletting  or  committing  waste, 

1647. 
by  subtenant,  1646. 

proceedings   by   tenant,   1646. 
can  be  maintained,  when,  1660  38-52. 
cannot  be  maintained,  when,  1661  63-60. 
construction  of  provision,  1648  2-10. 
eontlnnlng  In  poaaeasion 

after    a    failure    to     perform    condition, 

1646. 
of  property  after  term,  1646, 
without  permission  after  default,  1646. 
notice   to    terminate   may    be    served, 
when,  1646. 
definition  of,  1646. 
ejectment.   See  tit.  BSJeetment* 
forfeiture   of  lease,  demand  of  rent,  1649 

13. 
lease  not  forfeited  by  act  of  landlord  in 

assigning  it,  164ft  14. 
notice 
declaring   lease   forfeited,   when    Insufil- 
clent,   1649   17. 


demanding  rent 

demand  of  possession  as  basis  for  ac- 
tion, 1649   20. 
insufficient,  when,  1649   19. 
necessary,  1649    18. 
of  election  to  renew  lease,  1649  21,  22. 
to  perform,  1649  23-26. 
to  quit 
sufficiency  of,  1660  26-28. 
termination  of  tenancy,  sufficiency  of, 
1660    29-34. 
to  tenant,  1646. 
service  of,  1646,  1662. 
re<:elpt  of  rent  as  waiver  of  breach,  1660 

86. 
re-entry  without  notice,  1649  16,  16. 
remedy  of  landlord,  1660   36. 
saving  lease  from  forfeiture  by  perform- 
ance, 1646. 
tenant  guilty  of  unlawful  detainer,  when, 

1660    37. 
Who  guilty  of,  1646, 
who  not  guilty  of,  i646. 
unlawful  entry 
as  to,  1643. 

what  constitutes,  1642   22-28. 
verdict  and  judgment,  1666. 

as  to,  generally,  see  analysis  of  81  pars., 

1667. 
construction  of  provision,  as  to,  1667  2. 


awarded,  when,  1667  8-14. 
treble,  1669,  26-80. 
judgment  in  justices'  court,  1668   16-17. 
rents  and  profits,  1668    18-28. 
reversal  of  judgment,   restoration  to  pos- 
session, 1668    24,  26. 
treble  damages,  allowance  of,  1669  26-30. 
verdict    insufficient    to    support   judgment, 
when  1669  81. 
▼erlllcatlon 

of  complaint  and  answer,  1669. 
waste,  committing,  terminates  tenancy,  1646. 
what  constitutes,  1640. 

FORECLOSING  RECORD 

by  partial  confession  of  error,  60   186. 

FORECLOSURE  OF  LIEN.    See  tit    Mechanics' 
Lien. 

amount  immaterial  as  affecting  cost,  1640   6. 

bond  on  appeal,  I486. 

liability  of  purchaser  at  for  costs,  1640   7. 

foreclosure:    of   EaUITABLO   LIE3N.      See 
tit.  Feredosnre  of  Mortgage. 

against  estate,  1982    16. 

FORECLOSURE  OF  MORTGAGE 

absolute  deed,  mortgage,  etc.,  1269. 
action 

barred  when,  284  74-81. 

brought  on   note  alone,  default  judgment, 
1219  3. 

must  be  brought  where,  461. 

one  only,  1226   109-146. 
actual    knowledge    of   existence    of   convey- 
ance, 1228    149. 
adjudication  of  personal  liability,  1219    6.. 
adverse  claim  to   land,   necessary  party   de- 
fendant, 1228   147. 
against  decedent.    See  tit.  Estate  of  Decedent. 

after  presentation  of  claim,  2048   28. 

no  deficiency  judgment,  2048   29. 
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FORECLOSURE   OF  MORTGAGE    (Continued). 
mllegntion. 

of  non-payment  sufflclent,  when,  1210   6,  7. 
that  "there  is  now  due  and  owing:"  suffi- 
cient, 1210    8. 
that  "whole  of  said  note  Is  owing  from  de- 
fendant to   the  plaintiff"   is  not  aver- 
ment of  non-payment,  1210  9. 
allowance  of  mortgage  as  claim  no  bar  to, 

1071    6. 
amendment  of 

decree  in  by  motion,  when,  1210   10. 
pleadings  In,  706    226-254. 
appeal 

from    Judgment    of    suspends    running    of 

statute  210   124.  125. 
in,  effect  of.  1210    11,  12. 
lies  from  Interlocutory  Judgment  In  action 
to  redeem.  1477. 
appointment  of  commissioner  to  sell,  under- 
taking of.   121S. 
as   to.   generally,   see   analysis   of   228   pars., 

1214. 
assuming   and   agreeing  to   pay,   1228  68-70. 

1281  194-208. 
appointment  of  receiver,  018. 
attorneys'  fees  on 

allowance  of  denied,  when,  1224   87-92. 
generally,  1228  74-86. 
lien  on  mortgaged  premises  1224  98-96. 
not  costs,  when,  1588   69. 
personal  Judgment,  for.  1226  97-100. 
averment  that 

plaintiff  is  owner  of  note  Is  not  averment 

of  an  issuable  fact.  1210   14. 
principal  sum   of  note  and  mortgage  was 
due  at  commencement  of  action  suffi- 
cient. 1210  15. 
barred,  renewal  note  does  not  revive  right. 

840  59,  60. 
bond   on    appeal    does    not    stay    execution, 

when,  1454    19-21. 
breach  of  contract  to  pay  must  be  alleged, 

1210    16,  17. 
bringing  in  parties  on,  448  27-29. 
but  one  action  for.  1213. 

by  decedent  where  recourse  to  other  prop- 
erty waived,  1068  37. 
chattel  mortgage,  of,  undertaking  on  appeal 

from,  1486, 
claim  of  prior  encumbrancer  may  be  adjudi- 
cated on,  1228  148. 
clerk.  Insertion  of  amount  of  costs  In  decree 

by.  1221  36. 
commlsslonep 

appointed  to  sell  on 
compensation  of, 
oath  of.  1286. 
undertaking  of, 
verified  report  of  sale,  by,  1286. 
written  affidavit  of  commissioner.  1287  2. 
appointment  of,  does  not  go  to  substance 
j  of  decree.  1220   18,  19. 

i  compensation  of.  1286, 

*  conduct  of  sale,  1218. 

death,   disqualification,   absence  of,   elisor, 

1214. 
must  sell,  how,  1218. 
oath   and   undertaking  of.   1286. 
powers  of,  1286. 


report  of 

force  of,  1286. 
to  contain,  what, 
time  to  file  report, 
to  sell,  refusal  to  postpone  sale.  1222   56. 
copy  of  note  set  forth   in  complaint,  effect. 

1220    20. 
costs,   Insertion   of  amount  of  in  decree  by 

clerk.  1221    36. 
court,  without  Jurisdiction,  when,  1220    22. 

death 

defendant,  of.  pending  does  not  abate  ac- 

•     tlon,  416  70-73. 
Inability  or  absence  of  eommlooloner 
elisor  appointed  to  sell,  1214. 
elisor  to  give  bond,  1214. 
debt  falling  due  at  different  times,  proceed- 
ings in  case  of,  1284. 
deceased  mortgager,  20^8,  202S. 
decedent's  estate 

deficiency  Judgment,  2080. 
mortgage  of.  2030. 
redemption.  1084.* 
decree  of  foreclosure 
as  to,  062  54. 
must  direct  sale,  1220  23. 
deed    and    defeasance    governed    by   same 

rule.  284  82-91. 
should  contain  what,  1220  24. 
default   in   payment   of   Interest,   election  of 
holder.   1220  26-28. 

deficiency 

as  to,  612  88-40. 
judgment,  621  23. 

Judgment,  estate  of  decedent,  2080. 
personal    liability    for,    1213. 
denial    that  plaintiff   was   owner   and  holder 
of  note  and  mortgage  creates  no  issue, 

1220  29. 

deposit  of  mortgage  in  bank,  effect  of  as 
set  off.  1220  30. 

due.  debt  not  all.  1234. 

duty  of  plaintiff  to  proceed  without  unrea- 
sonable delay,  1220  31. 

elisor  to  sell,  oath  and  undertaking  of.  121& 

essentials  to   mortgage  foreclosure.   1228  71. 

estate  of  deceased  person.  1048,  1068. 

evidence  outside  of  mortgage,  1220  82. 

exclusive  remedy.  1218. 

execution  of  Judgment  after  five  years. 
1166  6. 

execution  on,  1148. 

tact  that  some  of  personal  property  was  not 
mortgageable.  1220  33. 

former    attempt    at    foreclosure    being   void, 

1221  34. 
generally.    1213-1286. 

given   by  mother  on   homestead*  parties  to. 

1020  23. 
heirs   of  deceased  mortgager  not  necessary 

parties  to,  1220  160. 
holder  of 

adverse  title,  party  defendant,  1228  151. 
deed  not  recorded  when  action  was  com- 
menced not  necessary  party,  1220  152. 
second    mortgage    covering    two    separate 
facts        necessary    party,    when,    12tf 
163-166. 
unrecorded   deed   subsequent   to   mortgage 
not  necessary  party,  1288  167. 
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IX)RECLOSURE   OF  MORTGAGE    (Continued). 
Immaterial  misnomer,  766  79. 
imperfect  does  not  aid  title  by  adverse  pos- 
session, 2046  44. 
in    greneral,  1216  1-73. 
indorsers  of  note  properly  Joined  as  parties, 

408  22,  1229  158. 
injunction,    1273. 

restraining  sale  on,  1278. 
sale  not  restrained  by,  when,  818  73. 
to   prevent   Injury  to  property,   1278. 
will   not   lie   to  stop  commission   of  waste, 
when,  1221  35. 
Insertion   by   clerk   In   decree   of   amount   of 

costs.  1221  36. 
instalments,  1234. 
instrument   admitted,   Judsrment   for  plaintiff 

sustained  by  presumption,  2387  32. 
interest 

becoming:  due  and  payable,  1221  37. 
only  being  due,  1210  4. 

prior  to  mortgagre,  party  proper  defendant. 
1220   160. 
interlocutory  Judgment  In  action  to  redeem, 

""    time  for  appeal,  1407. 
issue  tendered  to  Junior  mortgagee,  1280  169. 

170. 
JndBTineiit 

cannot  be  had,  when,  1219  13. 

creditor   may    redeem    estate    of   decedent, 

1084. 
for  defendant  on  pleadings  granted,  when, 

1227  125. 
for    deficiency.      See    tit.    Defldency   Juds- 

ment. 
imposing  personal  liability,  1221  39. 
in.  1128  10,  1102  7. 
j  Hen  on,  1138  23. 

{  not    barred    by    limitation    of    five    years, 

when,  1167  8. 
of  directing  sale  of  steamship,  1487  11. 
jmilor  mortKaaree 

is   under   no   obligation   to   intervene,   1220 

162. 
made    party    defendant,    may    file    answer, 
1229   168. 
Junior  lien-holder  must   be  made  party   de- 
fendant, 1220  161. 
jnrUidlctloii  of 

action  where  mortgagee  deceased,  1974  54. 
court  on,   1220  21,   22. 
court  in  actions  of,  1221  40. 
where  action  must  be  brought,  461* 
lien  in  case  of,  1189  29-33. 
limitations,  statute  of,   1288  209-219. 
lis  pendens,  filing,  604. 
making  all  parties  defendant  whose  interest 

appears,  1280  165. 
misnomer.  Immaterial,  766  79. 
mistake    causing    mortgagee    not   to    secure 

Hen,   1227  126. 
mortgage 
covering  real  and  personal  property,  1^21 

41-43. 
generally,  1216  1-78. 
given  as  additional  security  for  debt,  1227 

127. 
mortgaged 
premises   constitute   funds   which   must  be 

first  exhausted,  1227  128. 


j;)roperty  being  situated  In  different  coun- 
ties, 1221  44. 
mortgager 

having   neither   possession   nor   any   estate 
or   title,   personal   Judgment,   1227    129. 
quitclaiming  to  third  person  without  men- 
tioning mortgage,   such  person   neces- 
sary party,  1230  166. 
money    paid    by    mortgager    to    mortgagee 
after  commencement   of  action,   1221   42. 
necessary  parties  In,  1218. 
need   not  answer  or  set  up   his   claim,   1280 

164. 
neslcct  of  Junior  mortgagee  to  set  up  note 

and   mortgage,   effect,   1280   167,    168. 
not    barred   by    allowance   of    claim    against 

estate,  1064  16. 
note 

and  mortgage  set  out  in  full   bm  exhibit, 

1221  45. 
assigned  as  collateral 

may  be  foreclosed,  1221  46. 
need  not  be  foreclosed,  1221  47. 
not    due    when    action    commenced,    decree 
of  foreclosure  erroneous,  1221  48. 
secured   by   mortgage    is    not   negotiable 

within    law    merchant,    1221    49. 
though    negotiable    in    form,    is    in    law 
not   negotiable,   1222  50. 
oath   and   undertaking  of   commissioner   ap- 
pointed to  sell,  1236. 
object  of  suit  of  foreclosure,  1222  51. 
of  deceased  party,  1808  39. 
omission  of  seal  of  court  from  order  of  sale, 

effect,   1222  52. 
on  joint  property,  444  14. 
one  action  only  to  foreclose,  1226  109-146. 

■ 

only  proper  or  necessary  parties  defendant, 

1230    171. 
order  of  sale  on.  1162  10. 

to  satisfy  amount  falling  due  after  render- 
ing decree.  1417  42. 
original  note  being  surrendered  and  marked 

paid,   1222  53. 
parties 

as  to,  1228  147-177. 
to  action,   1228  147-177. 
who  need  not  be  made,  1218. 
person    who    purchases    prior    to    action    for 
foreclosure,  necessary  party,  when.   1280 
172. 
personal   Judgment,   against   surety   on   note 

secured  by  mortgage,  1280  176. 
persons    acquiring    property    subsequent    to 
commencement   of   action   not   necessary 
parties,  1280  177. 
place  of   trial,  461. 
pleading,  writings,  644MM8. 
portion   of  property   only  foreclosed,  waiver 

as  to  balance.   1280  178-182. 
possession,    mortgagee    In,    1260. 
prescribing  manner  of  sale.  1281  183-193. 
presumption  that  execution  conforms  to  de- 
cree, 1166  14. 
probate  court  has  no  Jurisdiction  in  action 

for,  2044  33. 
pr<»ceedlngs 
in   foreclosure   of   street  assessment.     See 

tit.   Street  Assessment. 
In    suits    for,    1218. 
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FORECLOSURE  OF  MORTOAOE   (Continued), 
proceedings 
where   debt   falls   due  at  different   times, 

as  to,  generally,  see  analysis  of  20  pars., 

1236. 

provisions  for  deficiency  Judgment.     See  tit 
Oeflclency  Jadgment. 
under  what  provisions  made,  1222  65. 
purchaser 

assuminfiT  mortgage^  1223  68-70,  1281   194- 

208. 
at  sale 
for  street  assessment  or  tax,  necessary 

party,   1280   173. 
may  intsrvene,  when,  488  96. 
on,  interest  acquired  by,  1186  17. 
from  mortgrager,  may  intervene,  488  98,  99. 
receiver,  010. 
'    appointment  of,  010* 
in,    030    47-49. 

may  act  as  agent  in,  when,  089  47. 
record    of    deed    and   not   actual   notice   de- 
termines  right   of   grantee   to   be   made 
party,   1280  174. 
redemptloii 

note  of  record  of  mortgage  to  be  produced, 

1108. 
of  estate  of  decedent,  1084, 
refusal    of    commissioner    to    postpone    sale, 

1222  66. 
release  of  portloB  of  mortgaged  prcnOscs 
consent  of  mortgager  is  necessary,  1222  67. 
effect  of,  waiving  security,  1222  68. 
gross  injustice  would  be  done  mortgager, 

when,   1222  69. 
purpose  of  thp  law,  1228  60. 
■ale 

manner  of,  1218. 

not  restrained  by  injunction,  when,  818  73. 

on,   not  part  of  duty  of  sheriff  to  make, 

1221  38. 
public,   1177. 

under,  by  commissioner,  how  made,  1218. 
under  decree  in,  1102  18. 
where  land  consists  of  two  or  more  par- 
cels, 1214. 
second  mortgagee  not  required  to  bring  suit, 

1280    176. 
■ecnrlty 

being    valueless    at    time    of    commencing 

action,  1228  142. 
of  mortgage  debt  cannot  be  waived,  1288 
144,    146. 
separate    mortgages    on    real    and    personal 

property,  nonjoinder,  1222  61. 
service  by  publication  no  valid  Judgment  for 

deficiency,   1222  62,   63. 
several    mortgages   or   debts,   1284. 
sheriff 

has   no   duty   to  perform   in   case   of  sale, 

1222  64. 

may,   by   virtue   of   his   office   and   powers, 
execute  foreclosure  of  decree,  1222  66, 
not   part   of   duty    to   sell   on    foreclosure, 
1221  38. 
.   8Uute    of   limitations.      See    tit    Statute    o£ 
iilmltatlons. 
application  of  in,  1288  209-219. 


successive    foreclosures,    when    required   by 

circumstances,  1222  66. 
■vreiy  on  note 

of    third    person     secured    by    mortgage, 

rights  of,  1228  67. 
secured    by   mortgage,   personal   Judgment 
against,   1280   176. 
■vrplns 

disposition  of,  1284. 
money.     See  tit.  Surplus  MeueT'. 
to  be  disposed  of  by  court,  1284. 
tender,   1607. 

undertaking  to  stay,  on  appeal,  1488. 
unrecorded    conveyances    and    encumbrances 

1218. 
unverified   answer   to   complaint  which  seu 

forth  copy  of  note,  1228  72. 
vacating  sale,   1288   220-228. 
waiver  of  recourse  to  other  property,  1079 12. 
waste,  enjoining,  1278. 
where  mortgaged  to  third  person  to  secure 

debt,  284  92-104. 
written  agreement  by  mortgagee  to  extend 
date  of  payment,  1228  78. 
FORBCLOSURB  OF  PUBOGB 
bond  on  appeal,  I486. 
Judgment,   stay  on  supersedeas,  1464  22. 
FORBIGN    ASSBTS.      See    tit.    Bzeentem    sad 
A  dmlnlsta  torn. 
to    be    distributed    by    domiciliary    executor, 
2188. 
FORBION   CORPORATIOBr 

may  plead  statute  of  limitations,  212  5. 
security  for  costs  by,  when.  1S68. 
as   to,    generally,   see   analysis   of  4   pars., 
1664. 
service  on,  611. 

summons  of,  publication,  614,  820. 
FOREIGN   COUNTRY 

affidavit  made  in,  before  whom  taken,  2421. 
FORBIGN  BXBCVTOR.     See  tit.  Bzceutor  aud 
Administrator. 
may  sue  personally,  2048  18-2L 
FORBIGN    JUDGMBNTS 
action  on 

by  what  provision  controlled,  806  37,  818  25. 
limitation  of,  818  26. 
conclusiveness  of,  general  rule  as  to,  2827. 
copy   of   foreign   Judicial    record,    admissible 

as    evidence,    when,    2818. 
judgment  of  court  of  admiralty,  conclusive- 
ness of,  2827. 
Judicial    record 

of  foreign  country,  proved  how, 
of  sister  state,   effect  of,  2827. 
sister  state,  Judical  record  of,  effect, 
FORBIGN   liANGlJAGB 

affidavit  written  in,  2417  7. 
instrument    in,    expert    may    testify    as    to. 
See  tit.  Bxpert  'Witness. 
*   official  documents  In,  how  proved,  2828. 
FORBIGN    liATT 

boolcs    containing,    presumed    to   be   correct. 

2817,   2878. 
evidence   of,   2817. 

presumption,  that  books  containing  are  cor- 
rect,   2817y   2878. 
proved,  how,  2817. 
statute  of  limitations  of,  840. 
"•  unwritten,  proved  how,  2817. 
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PORBIGir  RBCEITBR.     See  tit  RecdTer. 
XroRJBIGN  RBSIDBNT 

summons,  served  on  how*  SM* 
FOREIGN    SBIAL 
effect  of,  2S84. 

PORBIGN    STATES 
law   of 

how   proved,  2817. 

proved,  no  need  of  presumption,  MM  93. 

FORBIGN  WII«I«S.     See  tit.  Wins. 

probate    of.      See    tit.    Probate    of    ForHsa 
WUla. 

proceedlners    on,    as    to,    1819«tS18. 

FORRIGNBR8.     See  tit  Alleaa. 

FORFB2ITURB 

action  to  recover,  within  Jurisdiction  of  Jus- 
tice, when,  100  74. 
executor,   failing  to   petition  for  letters.   Is, 

1800. 
justices'  court,  recovery  of  in,  9S« 
leaao^  of 

as    to,    IMS. 

relief   asalnst,   1#71« 
llmltatloii  of  a4$tloB 

for,  as  to,  SIX 

to   recover   from   stockholder   or  director. 


mechanics'  lien,  1718. 
of  lease 

demand  for  rent,  1648  18. 

relief  against,   14I71. 
on  execution  sale  without  notice,  1176i. 
on  sale  under  execution,  without  notice,  117«. 
place  of  trial  for,  4412. 
pleading:  with  denial,  624  22. 
relief  of  tenant  against,  of  lease,  1671. 
venue  of  action   to  recover,  462. 

FORGERY 

actions  to  determine  liability  for,  1561  6. 

of  note,  action  for  relief,  limitation,  288  117. 

variance  in  prosecution  for,  681  80. 

FORM 

less  respected  than  substance,  6  39. 
FORM  OF  CIVIL  ACTION.     See  Ut   Clvfl  Ae- 

tiOB. 

as  to,  erenerally,  see  analysis  of  89  pars.,  207. 

but  one  form,  207. 

in  action  of  claim  and  delivery,  780  176-184. 

FORM  OF  liBTTBRS.     See  tit  Letters.  Testa- 
mentary and  of  Administration. 

afflxlns:  seal  to,  1886  2,  8. 

as  to,  1835. 

attested  letters  conclusive  affalnst  collateral 

attack,  18S6  4. 
of  administration.  1886. 

as   to,   generally,   see  analysis   of   6   pars.. 


seal 

absence   of   from,   no   harm   on   collateral 

attack,    1886  6. 
afflxinff.    1886   2. 
with  will  annexed,  1885. 
FOttMBR    ABJUDICATION 

Judgment  must  be  final  in  order  to  render 
1650  .20-24. 

FORMBR    RBCOTBRY 

is  new  matter  to  be  pleaded  in  answer,  987 
140,    141. 


FORTHCOMING  BOND 

to  sheriff  Instead  of  plaintiff,  866  8. 

FORUM 

Of  wife  where  husband  domiciled,  2874  6. 

FRANCHI8B.      See   tit.    Aetloa   for  UsnnKitloB 
of  Olllce  or  Fraaclilse. 

action  against  party  usurpingr*  1818. 
condemnation     of,    under     eminent     domain, 

1720. 
tor    wason-road,     supports     action     against 

county  to  quiet  title,  1261  187,  138. 
of  street  railway,  not  attachable,  when,  884 

79. 
right  to,  1322  20. 

to  collect  tolls,  not  attachable,  884  80. 
usurpation   of,   1816-1844. 
as  to,  1888  202-229. 

FRAUD.     See  tits.  Arrestf  BalL 

acquisition  of  property  by,  limitation,  285  81 
action  for  reconveyance  on  ground  of,  par- 
ties defendant,  406  46. 
admissibility  of  declarations   to  prove,  2270 

12. 
allesatlcnui  of 

actual,  in  complaint,  552  43. 
necessary  to  Justify  arrest,  771  21-24. 
and   deceit,   cause   of   action   for   assignable. 

851    58. 
and  Imposition,   effect  of  upon  Judgment  of 

supreme  court,  45  67. 
and  mistake,  action  for  relief  on  ground  of, 
limitation,  285  82-97,  288  111.  '    i 


for,   in   Justices'   court,   1880. 
in   action   for,   760. 
where   defendant   guilty   of,   768. 

award,  vacation  of,  for,  1788. 

corporation  directors  liable  for,  limitation  of 
action,  287  105-109. 

counterclaim  of  in  action  on  contract  inter- 
est, 621  25. 

disputable  inference,  2282  27. 

distributees.     See  tit.  Dlstrlbntloa  and  Final 
Aeeonat. 

failure  of  complaint  to  allege  facts,  demur- 
rer, 571  64. 

or    accident    unmixed    with    fault    or    negli- 
gence, 826  IT 9. 

or  illegality,   evidence   to   establish,  2278   12. 

receiver,    appointment   of,    818. 

sale    of   personal    property,    no    title    passes, 
2875   18. 

suspending    administrator    for,    1888. 

vitiates  every  proceeding,  826  180. 
FRAUDS,   STATUTB   OF.     See   tit.   Bvldence. 

FRAUDULENT    BID 

devisee  may  not  sue  to  set  aside,  1888  38. 
^    heir  may  sue  to  set  aside,  1888  36,  37. 
FRAUDULENT    CONVEYANCE 
action 

for  claim  and  delivery  on,  800  271,  272. 
to    set    aside,    limitation    begins    to    run, 
when,  288  121-123. 
appointment  of  receiver,  818. 
bond 

by  irrantee  on  svlt  to  set  aside 
condition  and  amount  of,  1145. 
filing  of,  4145. 
giving,  may  convey  or  encumber,  1144. 
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FRAUDULENT    CONVEYANCE    (Continued), 
bond 

by  grantee  on  suit  to  set  aside 

judgment,    when    may    be    rendered    on, 

1147, 
manner  of  Justification  of  sureties,  1140. 
objection  that  estimated  value  less  than 
market  value,  proceedings  on,   1140. 
objections  to  sureties,  1145. 
sureties,  Justification,   approval  and  dis- 
approval,  1140. 
when   becomes  effective,   1140. 
grantee    may    give,    on    suit    to   set   aside, 
1144. 
construction  of  statute  as  to,  297  102. 
declarations   made   by   vendor   at   time,   2272 

18. 
defendants  in  action  to  set  aside,  306  79-84. 
effect  of  on  lien,  1139  34,  35. 
impeachment   of  Judgment  for,  2327. 
in    incurring    obligation,    771    25-36. 
in   obtaining  sale   of   goods,   owner  may   re- 
cover, 2375   14. 
in   sale   of   decedent's   estate,   executor's   lia- 
bility,   2020. 
invested  with  absolute  right,  2149  66. 
is  a  question  of  fact,  2004  9. 
jury  to  find  upon  preponderance  of  evidence, 

2535   328-336. 
limitation    of    action,    how    affected    by,    288, 

2020. 
must  be  alleged  In  answer,  597  142-144. 
must    have    been    practised    under   what   cir- 
cumstances   to    warrant    injunction,    820 
177. 
necessity  of  averring  facts,  to  show  in  case 

of  Judgment  by  confession,  1034  13. 
not  being  imputed  to  plaintiff  by  direct  aver- 
ments, 820  178. 
not  ground  for  probate  court  to  vacate  de- 
cree of  distribution,  2148   61-63. 
not  preamned 

from  insolvency,  2870  26. 
insolvent  ignorant  of  insolvency,  2884  6. 
proof    lacking,    deed    presunrfed    in    good 
faith,  2884  7. 
of  sheriff,  limitation  of,  action  for,  299  135. 
parol  evidence  to  show  in  writing,  2278. 
presumed   from  want  of  consideration,  2396 

167. 
preMiiinptloii 

against  to  overcome  by   evidence,  2851  7. 
of   in   confession   of  judgment   of  may   be 
rebutted,    1034. 
of    decedent,    recovery    by    executor,    2056- 

2059. 
rule  as  to  whom  applicable,  1182  4. 

PRAUOUIiBNT  DEBD 

action  for  cancelation  accrues  when  on  exe- 
cution sale,  210  71. 

PRAUDULKNT  INTENT 

general  fact  may  be  proved,  2293  28. 
must  be  alleged  in  action  to  set  aside  con- 
veyance   by    decedent,   2057    17-20. 
question   of  fact,  2004   11. 

FRAUDUIiWNT  JTOGMBNT 

bill  to  impeach,  45  68. 
PRAUDUIiENT  SATISFACTION 

after  transfer,  remedy,  418  119-126.  


FRUIT   TREES 

entry   upon   land,  digging  up  and  removing 
is  waste,  885  306. 

FUNDS 

investment    of    by    receiver.      See    tit   Re- 
ceiver. 
as  to,  949. 

of  bank  in  liquidation,  not  attachable,  when. 
884  81. 

of  receiver  devoted  to  domestic  rather  than 
foreign    creditors,    940    60. 

FUNERAL     EXPENSE    AND     EXPENSES    OF 
LAST   SICKNESS 

as    to,    generally,    see    ianalysis    of    16   pars.. 

2114. 
as  to  payment  of,  2114. 
burial   decent,    not   limited   by  provisions  of 

will,  2114  3. 
claim     for     not     required     to    be    presented 

against  estate,  1958  39. 
expenses  of  funeral,  sickness  and  family  al- 
lowance  paid   forthwith,   2116   4. 
not    limited    to    sum    given    by    decedent, 

2115  6. 
propriety   determined   upon   evidence,  2115 

7. 
unnecessary      for      traveling,      disallowed, 
2115    9. 
last  sickness,  claims  for  services,  2116  11. 

FURNITURE 

exempt  from  execution,  HWk 
FUTURE 

present  tense   includes,   17. 

GAMRLING 

money  lost  at,  cause  of  action  for,  assign- 
able, 851   44. 

GARNISHEE.     See  tits.  Attaehmenty  Gftralsh- 


attachment  on,  892-899. 

attorney  may  not  release,  196  819. 

citation  to  appear,  898. 

examination  of,  on  oath,  888. 

not  delivering  up  property,  liability  of, 

service   on,   886,   882. 

when    liable    to    plaintiff,    892. 

GARNISHMENT.      See    tits.    Attadimeiiti   Gar- 
nishee, 
adverse  claim  of 
garnishee,  1211  4. 

title    by    in    supplementary    proceedings, 
1208   6. 
citation     to     garnishee     to     appear     before 
court  or  Judge,  898. 
as  to,  generally,  see  analysis  of  10  pars.. 
898. 
conveyance  of  property  to  third  person   by 

garnishee,  1211  9,  10. 
credits  or  personalty  In  possession  of  third 

person,  attachment,  of,  892. 
debts 
as  used  in  law  of,  1209  19. 
secured  by  mortgage  subject  to,  1206  5^ 
subject  to,  1208  10. 
defense  of  garnishee,  894  19-22. 
delivery  of  property  by  garnishee,  898. 
doctrine  of,   890   81. 
effect  of,  890  82-86. 
enforcement  of  liability  of,  896  28-29. 
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OARNISHMENT   (Continued), 
evidence  of,  896  36. 
•xaminatlon  of 
defendant*  888  5. 

delivery      of    property    to    sheriff    after, 

898  8. 
on  oath,  896. 
garnishee,   898   6-9. 
indebtedness   denied   by   garnishee,   order   to 

commence  action,  1212  19. 
is  but  another  name  for  service  of  writ  of 

_  attachment,    895    30. 
liability  of  garnishee,  890  37-44. 
memorandmn 

of  credits,   garnishee,  to  £:ive,  899. 
party   refusing,    to   pay   costs,   899. 
no    showing    is    required    to   effect   that   has 

been  served,  1209  16. 
object  of  provision,  899  10. 
of  bank  account,  checks  of  debtor  on,  effect 

of,  1100  7. 
of     pledgee     does     not     reach     interest     of 

pledgeor,    898    4. 
of  share  of  heir  or  legatee  in  hands  of  ad- 
ministrator, after  decree,  2188  10. 
payment   of 

debt  by  garnishee  on  supplementary  pro- 
ceedings, 1207  4. 
moneys  into  court  by  garnishee,  1212  18. 
persons  who  may  be  garnished,  890  45-43. 
proceedings   supplementary    to   execution    do 

not  Imply  any  notice  of,  1200  18. 
remedy   distinct    from   mechanics*    lien,    1690 

25. 
right    to    garnishee    moneys    of    contractor, 

1080  63. 
rights    of    garnishee,   897   49-67. 
what  may  be  garnished,  898  3-29. 
when    liable    to    plaintiff,    892. 

as  to,  generally,  see  analysis  of  57  pars.. 


GBNDBR 

of  words  in  code,  17. 

GBNBRAL   DESNIAIj.      See   tit   Aiumrer. 

common-law   rule   has   been   changed   as   to, 

S97   145-170. 
denial  of  makes  no  issue,  B98  164-166. 
form  of,  697  158. 
immaterial    or    unnecessary    allegations,    098 

162,    163.  • 

la    action 

for  loss  of  goods  by  carrier,  697  152. 

on   promissory   note,   697   153-155. 

to  quiet  title.  697  156. 
in   claim   and   delivery.     See   tit.   Claim   and 
Delivery. 

what  put  In  issue  by,  796  185-189. 
in   ejectment.  697   160. 
in  foreclosure,  697-  151.  ' 
in  verified  answer,  698  160. 
need  not  be  denied.  698  167-170. 
of  want  of  capacity  to  sue,  697  157. 
sham,   remedy  for,  697   159. 
to  verified  complaint,  698  161. 

OEXERAIi   RULES    OP   PLEADING 

account,    how    to    be    stated    in    pleadings, 
052. 
as   to,   generally,   see  analysis  of  40  pars., 
053. 


allegratlona 

must    be    liberally    construed,    044. 

as  to,  generally,  see  analysis  of  52  pars.. 
044. 

act   denied 

as  to,  generally,  see  analysis  of  79  pars.. 

004. 
deemed  to  be 

controverted,   when,   004. 
true,   when,   004. 
bad  grammar  does  not  vitiate,  044  3. 
conclusion   of  law   in  pleading  may   be   dis- 
regarded, 044  4. 

conditions   precedent 

as  to,  generally,  see  analysis  of  18  pars., 

069. 
how   to   be  pleaded,   069. 
constractlon   of  pleadings 

for   court,  044  6. 
to  be  liberal,  046  11-20. 
court  should   not   be   compelled   to   resort   to 

rules  of  construction,  when,  044  6. 
description    of    real    property    In    pleading, 
066. 
as  .to,   generally,  see  analysis-  of  20  pars., 
065. 
general   allegation   Inconsistent  with  specific 

allegation,    effect,    046   7. 
how  to  state  an  account  In  pleading,  052. 
as  to,   generally,   see  analysis   of   40   pars., 
063. 
Immaterial    what    name    defendant    calls    his 

pleading,  046  8,  9. 
judgments,   how   pleaded,   060. 

as   to,   generally,   see  analysis  of   39   pars., 
060. 
libel  and  slander.     See  tit.  Libel  and  Slander. 
answer  in  such  cases,  008. 
as   to,   generally,   see   analysis   of   7   pars., 

004. 
how  stated  in  complaint,  008. 
as    to    generally,   see   analysis    of   8    pars., 
008. 
material    allegation,    what    is.    009. 
means   will   be   Implied   where   necessary   to 
end  sought,  046  10. 

pleadlnsa 

are  to  be  most  strongly  construed  against 
■nbaeqnent  to  complaint 

amended    complaint    must   be    served    on 

defendant,  074  4. 
defaulting    defendant    must    be     served 

with.   074   5-8. 
motion    fcrr    change    of    venue    must    be 

served,    074    9. 
must  be   filed   and   served,  074. 
provision  construed   to  be  mandatory  in 

its   terms,  074  2,   3. 
supplemental   complaint  must   be   served 

on  defendants,  074  10. 

private  atatntc 

as   to,   generally,   see  analysis  of  4   pars.. 

002. 
how    pleaded,    002. 
sham    Irrelevant    answers    may   be   stricken 
out,  047. 
as  to,  generally,  see  analysis  of  102  pars., 
047. 
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GENERAL  RULES  OP  PLEADING   (Cont'd) . 
■tatnte  of  llmltatloaM 

as  to,  generally,  see  analysis  of  24  pars., 

661. 

how  pleaded,  660. 
supplemental  complalBt  and  aaawaar 

allowed,    when,    670. 

as  to,  generally,  see  analysis  of  69  pars., 
670. 
whole  pleadins  must  be  construed  together, 

646  46-48. 
"words     construed."      See    tit.    Worda    amd 


GENUINBBnEBSS 

of   Instrument   pleaded  admitted,  when,  649 
3-10. 
GIFTS 
actions    involving   validity    of,    under    will. 
See  tit.  TTUls. 
conclusiveness   of  determination,   1S46. 
to    quiet    title,    involving   validity   of,   un- 
probated    will,    admissible,    1946. 
as    to,    srenerally,    see    analysis    of    186 
pars.,  1^7. 

GOLD   COIIV.    See  tit.  Moaey. 
as   to,   1126   148. 

GOLD-COIIV   JUDGMENT 

cannot    be    rendered    in    condemnation    pro- 
ceedings In  eminent  domain,  1772  49. 
erroneously  entered  by  clerk,  SO  126,  126. 

GOLD    DUST 

execution,  seized  under,  to  be  returned  at 
current   value,    11S8. 

GOOD    CHARACTBB 

presumption  of,  means  what,  9884  8. 

GOOD  FAITH 

Is  question  of  fact,  9606  12. 

of  occupant  in  adverse  possession,  964  26. 

GOOD-WILL.     See   tit.   Partaerahlp. 

of  partnership,  on  decease  of  partner,  how 
sold,    1096   4. 

GOVERNMENT 

laches  not  imputed  to,  911  2. 

prescription,  adverse  possession  and  ■  estop- 
pel in  pals,  do  not  run  against,  919  2. 

statutes  of  limitations  not  applicable  to, 
211   2,    3. 

GOVERNMENT     SURVEY.       See     tits.     Field- 
Notes )    Survey. 

field-notes  of,  conclusive  where  unim- 
peached,  2S00  62. 

GOVERNOR 

direction    to    attorney-general    to    bring   quo 

warranto,  1318. 
Judges   to  hold  superior  court  at  request  of, 

118. 
request   of,   to   superior  Judge  to   hold   court 

for  another,  118. 
vacancy  in  superior  court,  governor  to  All,  60. 

GRADING   STREET.     See  tit.   Street   Improve- 
ment. 

action  to  enforce  personal  liability,  limita- 
tion,  288   65. 

GRAND  JURY 

as  to,  generally,  see  analysis  of  8  pars.  180. 
Attorney   writing    and    sending    insulting    or 
threatening  letter,  172  38. 


ballot-box,   147. 

claim  of  exemption,  affidavit  on,  144. 
competency  to  act  as,  14L 
as  to,  generally,  see  analysis  of  24  pam, 

141. 
defined,   180. 
drawing,    148-100. 

certifying  list,  IM. 

of,  how  conducted,  140. 

of,  order  for,  154. 

names  by  clerk,  154» 
drawn  from  boxes,  147. 
how  constituted,  1S4. 
impaneled,  when  may  be,  154» 
latyanellng 

manner     of    prescribed     by     Penal     Code, 
166. 

when  and  how  to  be  made,  1S4« 
Umt  of 

jurors,   by  whom  and  when  made,  144. 

to  be  placed  with  county  clerk,  144. 
manner  of  impaneling,  prescribed  by  Penal 
Code,  16S. 


•f  jnrors 

how  drawn,  154» 

not    drawn    for    trials    to    be    placed   on 

list  for  succeeding  year,  147. 
not    impaneled,    to    be    replaced    in   box, 
164. 
to  be  drawn  from  grand  Jury  box,  147. 


nineteen  at  least,  154. 
of  Jurors,  140,  164. 
of  times  to  be  drawn  each  year,  164. 
order  of  Judge  for  drawing,  148. 
panel,  filing,   164. 
regulation    of    proceedings    by    Penal    Cod^ 

156. 
selecting  and  listing  of  required,  144. 
superior  court  may  direct  drawing  of,  when, 

154. 
when  and  how  to  be  impaneled,  154. 
'   who   exempt  from  serving  on,   148. 
who  may  be  excused  from  service  on,  144. 
who  not  competent  to  act  sls,  142. 
GRANTEE 

may  maintain  action,  when,  226  4. 
of  belr 
.  cdhcluded  by  decree  of  distribution  or  par- 
tition, 2166  7. 
devisee,  entitled  to  partition,  2156  9,  10. 
is  "person   Interested"   In  estate,  2166  8. 
of  people,   action   to   be  brought  by,   within 

five  years,  226. 
of    unrecorded    deed    presumed    mortgagpee, 
2886  10. 

GRATUITOUS   SERVICES 

claim    for    against    estate    should    be    disal- 
lowed, 1968  40,  1061  14. 

GROWING  CROPS 

as   rent,    levy   upon   interoot  of  le660i;    1161 

1«. 
may  be  attached,  880  10. 

GROWING  TREES 

damages  for  cutting  or  injuring^  1215» 
replevin  will  He  for,  800  273. 

GUARANTOR.     See  tit  Gvaraaty. 

Joinder  of  with  principal,  408  17. 
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OVjkBANTT.      See     tit.     Gtalm     mmtdmrnt     92«-> 


affreement  of  third  person  to  support  ward, 
4. 


to   credit   of   third  person,   must  be  In 
wrltlniT*  a46S» 
effect  of  statute  of  frauds  upon»  MOt. 
of  debt,  action  on  begins  to  TUOf  when* 

60-64. 
of  payment  of 

debt,  action  on  barred  In  four  years* 

60-64. 
note    absolute    and    unconditional,    statute 
begins  to  run,  when,  281  86. 

OUARDIAlf  AD  LITIDM.     See  Ut.  Qvardlus. 
appointment  of 

generally,  972  6 -SI. 

in  Justices'  court,  1807. 

where  general  guardian,  871. 
as  to,  971-a7«»  2210. 

generally,  see  analysis  of  68  pars.,  271. 
attorney 

answering   as   without   appointment,    con- 
tempt,  172  42. 

fees  of  as  part  of  cost,  ISHff  19. 
for  Infant,  how  appointed,  87S. 
for  lunatic,  how  appointed,  27C 
general    eruardlan    authorised    to   appear   in 

suit,  2218  6-9. 
how  appointed,  as  to^  generally,  see  analysis 

of  9  pars.,  276. 
in   proceedings   to   obtain   order  for  sale   of 

real  estate  of  decedent,  2082  9. 
incompetent  person   must   appear  by,  871. 
infant  must  appear  by,  871, 
Insane  person  must  appear  by,  871. 
jurisdiction  of  court  to  appoint,  878  16,  16. 
office  of,  878  19-22. 
order 

appointing,   878   23. 
*    setting  aside  appointment,  878  24,  21. 
powers  of,  878  26-29. 

to  appoint,  in  general,  2210. 
removal  of,  878  80. 

GUARDIANS.  See  tits.  Guardian  ad  liltenf 
Guardians  of  Insane  and  Incompetent  Per* 
sonai  Guardians  of  Minors. 


allowances  for  sums  spent  in  maintenance 

of  ward,  2228. 
as  to,  2224«2284. 
compelling,  2224. 
failure  to  make,  removal,  2261. 
misnomer  of  paper  filed  as,  700  128. 
of    absconding    and    deceased    guardians, 

2229  21. 
of  joint   guardians,   allowance  of,  2284* 
of,  settlement,  1600  31. 
of,  verification,  2226  10. 
to  be  sworn  to,  2224. 
when  to  be  made,  2224,  2226. 
accountabUlty  for  loss  of  estate 

as  to,  2226  2-20.  

mingling  of  trust  funds  with  own,  2227  6. 
election    of    remedies    on    part   of   ward, 

2227  7-10.  

negligent  management,  2227  11-13. 
principal  lost,  carries  interest,  2228  14-20. 
action   against   to   recover  money   belonging 

to   ward.   210   72. 
ad  litem.     See  tit  Guardian  ad  Mtem. 
administrator,    guardian    as,    1848.  


for  sums  spent  In  maintenance  of  ward, 
of  accounts  of  joint  guardians, 
to  guardians,  order  vacating,  2286  6. 


by  guardian,  official  bond  sufficient,  1401. 
teom  4irder 

In  proceedings  for  removal,  etc.,  2261  2. 
presumption  of  regularity  of  removal, 

2261   2. 
resignation  precludes  from  order  of  re- 
moval, 2261  8. 
service  of  notice  of,  2261  4. 
respecting  letters,  time  of,  1477. 
settling  account  of,  2280  81-86. 
order  and  judgment  relating  to  guardian- 
ship, appealable,  1477. 
as  to,  generally,  see  analysis  of  242  pars., 
1478. 
reversal    of    order    appointing    guardian, 
validity  of  acts,  1482. 
appointment 

by  Judge  at  chambers,  110. 
certificate  of,  seal,  110. 
notice  of,  2108. 
order  of 

how  entered,  2264. 
operates  as  a  decree,  2264. 
power  to  make,  2188. 
preference  in,  who  entitled  to,  2208. 
to  be  made  on  petition  after  notice,  2108. 
to  fill  vacancy,  2261. 
appraisement  of  estate,  2224. 
how  made,  2224, 

of  after-acquired  property,  2224. 
to  be  recorded,  2224. 
appraisers  of  estate  to  be  appointed,  2224. 
assignee  of  Judgment  on  bond  of,  848  34,  86. 
authority  of 

continues  how  long, 
territorial  limits  of, 
what  terminates, 
bond  of 
action   on 
as  to,  2282. 
limitation  of, 

as    to,    generally,    see    analysis    of    9 
pars.,  2268. 
code  provisions  applying  to,  2264. 
conditions  of,  duty  to  perform,  2209. 
discharge  of  sureties  on  old  bond,  2262. 
filing  in  court,  2262. 
for  selling  property,  2246. 
Joint  guardians,   of,  2264. 
laches  of  ward  In  obtaining  account,  effect 

on,  2288  6-9. 
liability,  kinds  of  money,  1872. 
limitation  of  action  on,  2268. 

in  recovery  of  property  sold,  2264. 

action  barred  three  years  after  ward's 
majority,  2264  2.  3. 
may  be  prosecuted  on   for  benefit  of  any 
person  interested,  2262. 

must  be  brought  within  three  years,  2268  2^ 

new,   required,  when,   2262. 

of  corporation  acting  as  guardian,  1820. 

provisions  governing,  2264. 

sureties  and  qualifications  of, 
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bond  of 

surety   company   may   act   as  surety,  22S4. 
testamentary,   need  not  give,  unless  court 

directs,  2209. 
to  be  filed,  22S2. 
to  be  recorded,  2209. 

where  more  than  one  sruardian  i*ppointed» 
2264. 
by  nature,  extends  when  to  custody  of  per- 
son  of  ward,  2106  21. 
citation  to,  requiring  report,  2225  2-9. 
chambers,  power  of  Judgre  at,  110,  2254. 
code  sections  sovernlner  appointment,  powers 

and  duties,  206. 
compensation   of,   2234. 

contesting  account  of  guardian,  2280  86-89. 
corporation  may   act,   1826. 
court  to  appoint  when  Infant  under  fourteen, 

2202. 
custody    of    property,    gruardicui'8    authority 

continues    how    long,   2206* 
de  facto  guardian,  2220  27-29. 
debts 

payment  of,  2217. 
recovery  of,  2218. 
deceased  guardians,  accounts  of,  2220  21-26. 
delegation  of  management  of  estate,  2222  2. 
disbursements,   allowance  of,  2284. 
discharge  of  guardian,  2280  40. 
disputed    claims    against    estate   due    in   re- 
spect to,  2231  41. 
duty  to  account " 

annual   accounts,  2231  42,  43. 

final   account.  2231  44-46. 

itemized  statement  to  be  furnished,  2281 47. 

jurisdiction  to  settle,  2231  48-63. 

mortgage,     for     moneys     appropriated     by 

guardian  Is  binding,  2238  64. 
purpose   of,  2283   65. 

settlement    between    guardian    and    ward, 
2233   66-68. 
education  of  ward,  enforced  how,  2228. 
embezzlement,  22S0. 
enforcement  of  maintenance  of  minors,  2228 

1. 
examination    of    persons    suspected    of    de- 
frauding  wafd    or    concealing    property, 
2250. 
as   to,    generally,   see   analysis   of   6   pars., 

2250. 
certiorari    to    review    order    In    excess    of 

jurisdiction.  2350  2. 
Instrument    In    writing,    construction     of, 

2250    3-5. 
person    cited    under    provision     bound    to 
submit  himself  to  examination,  2250  6. 
expense  of,  2234. 

for  legal  services,  2284  1-5. 
general   and   miscellaneous  provisions   as   to, 

5§  1800-1810. 
guardianship,   how   terminated,  2252. 

of  insane  person,  by  discharge  by  order  of 

court,  2252  2. 
of    minor,    by    marriage    of   ward,    2262    3, 
2253   2. 
in  partition,  powers  of. 
Insane,  2230  30. 
inventory,  2224. 

guardian  to  return, 


of  after-acquired  property, 
to  be  recorded,  2224. 
to  be  sworn  to,  2224. 
when  and  how  made,  222i. 
Joint 

allowance  of  accounts  of, 
may  be  appointed,  2254. 
several  may  be  appointed, 
judge>  power  of  at  chambers  regarding  mat- 
ters of,  110. 
Judgment    entered    without    appointment   of, 

not  void,  2210  10-12. 
Juror,  qualification  of  affected  by  relation  of 

guardian  and   ward,  004. 
knowledge  of,  binding  on  ward,  when,  2219 

13. 
lease 

by,  proceedings  to  obtain,  2088. 

or    mortgage    of    estate    of    ward. 


letters  of  saardlanshlp 

form  of,  2206. 

oath  of  guardian  to  be  indorsed  on, 
to  be  recorded,  2200. 
when  to  be  Issued,  2206. 
limitation   of  actions   for   recovery   of  prop- 
erty,  2264. 
loan  by,   notice  presumed   before,  2891  75. 
maintenance.     See   tit   Crvardlans  of  Minoxw. 
and  education   of  ward,  sale  or  mortgage 

of  property,  2286. 
as   to,  2228. 

earned  by  ward's  services,  2228  4. 
of  minor  out  of  income  of  latter^s  prop- 
erty, 2209. 
of  ^rard 

allowing  guardian  credit  for, 
applying  proceeds  of  sale  to, 
by  third  person,  2228. 
enforced  by  law,  2228. 
when  parent  is  gruardlan,  2228  6,  6. 
management  of  estate,  2222. 
marriage  of  ward,  2252. 
may  consent  to  partition  without  action  to 

execute   release,   1812. 
miscellaneous   provisions   as   to,   5§  1800-1810. 
mortarase 

for   moneys   appropriated   by   guardian,   is 

binding,   2283   64. 
of  estate  by,  2020. 

proceedings  to  obtain,  2080. 
new  bond  required,  when,  22&2L 
action  on,  2262. 

nomination 

by   infant   over   fourteen,   court   may   still 

appoint,  when,  2208. 
failure    of   infant   over   fourteen    to   make. 

court  may  appoint,  2208. 
infant  of  fourteen  may  make,  2202,  2208. 
of  another.  Infant  may  make  on  arriving 
at  fourteen,  2203. 
nominee  of  minor  of  fourteen  or  over  to  be 

appointed,  2208. 
non-resi  dents 

appointment   of,  2248* 

as  to,  2248. 

bond   of,  2248 

guardians   and  wards,  $$1708-1799. 

guardianship  extends  to  what,  2248. 


Where  no  section  mark  (§)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotatioa. 


IlfDBX. 


2979 
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non-residents 

Inventory,     account,     and     disposition     of 

property,  2948. 
notice,      hearing:,      and      examination      of. 
2248. 


included, 

inventory,  etc,  of, 
removal  of,  2249. 

discharge    of    person    in    possession    of, 
2249. 

notice  of  application  for,  2240. 

proceeds  of,  2249. 

receipt  for,  2249. 
to  crive  bond,  2248. 
to   what    guardianship    shall   be    extended. 


who  may  apply  for,  2248. 
not  a  proper  party  In  action  affectingr  ward's 

interest,  when,  S9S  89-91. 
not  aggrieved  party,  when,  1483  55. 
not  entitled  to  appeal,  when,  1411  22. 
notice   of   appointment,  2193. 
oath     of.       See     tit.     Oaths     and     Beads     of 

Guardians. 
of  Insane  and  incompetent  persons.     See  tit. 
Guardians    of    Insane    and    Incompetent 
Persons. 
as  to,  grenerally,  SS  1708-17O7. 
of  minors.     See  tit.  Guardians  of  Bllnors. 

as   to,   5S1747-17M. 
of    non-residents,    see    '^non-residents,**    this 

title, 
one,  more  than,  may  be  appointed,  2254. 
order 

appointing,  appealable,   1483  52,   63. 

binding  guardian,  how  entered,  2254. 

for    payment    of    money    by,     appealable, 

when,  1483  56. 
of  appointment,  when  void,  709  258. 
refusing  to  revoke  letters  of,  not  appeal- 
able, 1488  58. 
revoking,  not  appealable,  1483  64. 
partition 

as  to,  1808,  1309,  1312. 
assent,  authority  of  court 
how  obtained,  2224. 
necessary,  2224. 
authority  of  guardian,  2224. 
guardian  may 

assent   to,   1313,  2224. 
consent  to  and  execute  release,  1318. 
petition   for   appointment   of,   who   may   file, 

2193. 
powers   and   duties   of,   S9  1708-1776, 
account     of     ward,     guardian     to     settle, 

2218. 
appearance  by 
guardian,   2181. 
in  Justices'  court,  1307. 
as   to.   875,  2181,  2198,  2210,  2217-2235. 
custody  of  minor 

court   may   direct   sheriff  to   take,   pend- 
ing proceedings,  when,  2193. 
temporary,    court    may    provide    pending 
hearing       of       proceedings,       when, 
2193. 
death    or    Injury    to    ward,    guardian    may 
sue  for,  379. 


debts 

due  to  urarA 

guardian  may  recover, 
guardian   may   compound,   when,   2218. 
of  ward,  how  paid,  2217. 
duty  to  attend  to  Interest  of  ward,  2181. 
education 

authority    of    guardian    over,    continues 

how   long,  S80B. 
of  ward,  guardian  has,  when,  220S. 
in  partition,  22?i4. 
infant  may  appear  by,  or  by  guardian  ad 

litem,   371. 
Investment 

authority  of  court  over,  2247. 
of  money,  2240,  2247; 
on  order  of  court,  notice  of,  2247. 
maintain     ward,    see    '^maintenance,"    this 

title, 
management   of   estate,   duty   of   guardian 

in,   2222. 
mortgage 

of  property   for   maintenance   or   educa- 
tion  of  ward,   2235. 
or  sale  of  estate  to  maintain  ward,  2222. 
over  the  estate,  2208. 
over  the  person,  2205. 
rights  and  liabilities  under,  2221  36,  37. 
seduction  of  ward,  guardian  may  sue  for, 

S7& 
servtee 

of  summons  on   guardian,  611. 

equivalent  to  service  on  ward,  2181. 
on  ward,  guardian  may  waive,  2181« 
territorial   limits   of  authority, 
testamentary,   of,   2209. 
to  maintain  ward, 
to  manage  estate, 
to  represent  ward  in  suit,  2218. 
waste,   liability   for,   1243. 
practice   governing,   2264. 
preference   in   appointment  as,   who   entitled 

to.   2203. 
proceedings    when    other   property    acquired. 


recovery    on    note    wrongfully    hypothecated 

by  trustee,  2221  38. 
referee,    relation    of    guardian    and   ward    as 

aflCecting  qualification  of,  1044. 
reimbursement  for  necessary  advances,  2223 

2,    3. 
relation  of  guardian  to  suit,  2219  14-20. 
release   given  by,  2221  39-44. 
removal 

and  resignation  of  guardian  and  surrender 
of  estate,  2251. 
as  to,  generally,  see  analysis  of  12  pars., 
2251. 
effect  on   liability,  2251   6. 
for  incapacity  or  misconduct,  2261  5. 
must  be  for  cause  specified  in  statute,  2251 

7,    8. 
of  non-resident  ward's  property,  2249. 
discharge   of  person   in   possession,  2240. 
proceedings  on  such   removal,  2249. 
order  made  at  chambers,  2251  9. 
petition  and   notice  in  evidence,  2251  10. 
resignation.  2261. 

provision   as   to.   2262   11. 
rights  and   liabilities  of,  2221  36.   37. 
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■ale  of  property 

and  disposition  of  proceeds.     See  tit 

of    Property    and    OlapoaltlOB    of 

ceeds  by  Gaardlans. 
as  to,  2222,  2286-2247. 
bond  for,  224S. 
consent  filed,  2248. 
conveyance,     guardian     decreed     to     make 

where    vendor    becomes    incompetent, 


costs,   2244. 

court  may  order  public  or  private, 

disposition   of  proceeds   of,   2240. 

for  maintenance  of  ward,  2222. 

hearing 

compelling      attendance      of      wltnMse% 


of   application   for, 

who  may  be  examined,  2244. 
investment  of  proceeds,  2240. 

court  may  order,  2240,  2247. 
limitation  of  action  to  recover  property 

sold  by,  2264. 
jnaliitenan4*e  and  edacatloa 

applying  proceeds  of  sale  of  property 

to,  2240. 
of  ward,  sale  of  property  for, 
notice  of,  2248, 

to  next  of  kin, 
of  minor  heirs,  conditions  of, 
order  of 

expires  in  one  year,  2240. 
how  obtained,  2240. 
service  and  publication  of, 
to  show  cause,  2248. 
to  specify  what,  2244* 
when  granted,  2244. 
personal  property,  when  sold* 
petition  for 

contents   of,   2240. 
to  be  verified,  2240. 
practice   governing,  2246. 
proceedings  for,  in  general, 
proceeds   of 
as  to,  2240. 

investment  of,  2240,  2247. 
procedure    on,    as    in    sale    of   decedent's 

real   estate,   2246. 
real  estate 
as  to,  2240. 
credit  on,  2240. 
to    be    made    on    order    of    court,    when, 

2240. 
When  may  be  ordered,  2286. 
service  of  process  on,  2181. 
settlement,  2226. 

as   to,   generally,   see  analysis  of  74  pars., 

2220. 
between   guardian  and  ward,  2283  66-68. 
mortgage     for     moneys     appropriated     by 

guardian  binding,  2288  64. 
not  refused  because  of  delegation  of  man- 
agement,  2234  69. 
share  of  Infart  on  partition  may  be  paid  to, 

1812. 
statute  of  Unltatloms 

during  period  of  administration,  2284  70. 
subject  to  ward'f«  majority,  2284  71-73. 
waiver  of,  2284  74. 


•mtfl 

against   ward,   appearance   by  ward, 

21-29. 
by  and  against,  868  11,  11. 
by  ward,  generally  guardian  io  autborlMd 
to   Institute,  2220  30-8f. 
support  of  ward.  2222  8. 

enforced,  how, 
surrender  of  estate, 

provision  as  to.  2262  12. 
.    to  maintain  ward,  2222. 
to  manage  estate  of  ward, 
to  return  Inventory  of  estate  of  ward, 
to  sell  real  estate  of  ward,  ^^— . 
vacating  appointment,  709  2(5-267. 
verification  of  account  by,  2226  10. 
waste  by,  1248. 

when  may  be  appointed,  generally,  2108. 
when  necessary  and  how  appointed  In  pro- 
ceedings in  Justices'  court,  1807. 

GUARDIANS     OF     IBTSANB     AND     INCOMFB- 
TBNT  PERSONS.     See  tit  Chiardlans. 

any    competent    person    may    be    appointed. 

2218  2,  S. 
appeal 

alleged  incompetent  may  personally,  2213  €. 

as   to,   2212   4,   6. 

consent  Judgment,  2214  7. 

control  of  property  pending,  2214  8. 

petition  for  restoration  does  not  bar,  2214 

9. 
review  of  conflicting  evidence,  2214  10. 
service  of  notice  of,  2214  11. 
appointment  of,  2211. 
after  hearing,  2218. 
authority   of   attorney   for   alleged   incompe- 
tency limited  by  capacity  of  client,  2212 
2. 

* 

bond  of  such   guardian.     See   tit.  Guardians. 

as  to,  2216  2. 
collateral  attack  on  order,  2214  12-14. 
conclusiveness  of  adjudication,  2214  15.  16. 
consent  of  Incompetent  ineffectual,  2212  5,  6 
constitutionality   of  provision   for,   2210  2. 
deaf  and  dumb  person,  as  to  whether  men- 
tally incompetent,  2210  3. 
drunkard.  Incompetent,  when,  2217  4. 
evidence  of  uncertainty,  2214  17. 
examination  of  medical  witness.  2214  18. 
failure  of  appointee  to  qualify,  2216  19. 
husband's    right    to    guardianship    of    wife. 

2218  3. 
^acapable^ 

definition  of.  2217  6. 

who   is,   2210. 
incompetency  of 

as  to,  2264. 

duty  concerning  contract  by  ward,  2264. 
"incompetency,"   definition   of,  2217  4. 
"incompetent,"  who  is,  2210. 
insane  delusions,  what  are,  2210  3. 
Jurisdiction  acquired  by  filing  of  petition  for, 

2212  3. 
lunatic,   of 

as  to,  2211-2216. 

duties,  2216. 

powers,  2210. 

restoration  to  capacity,  2216. 
"mentally  Incompetent,"  who  is. 
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"morphine  fiend/'  incompetency  of,  2217  4. 

notice.  2212  4-8. 

of  Insane  person  In  partition,  proceeds  may 

be  paid  to,  1812. 
order   must    be   made   by   Judge   who   heard 

evidence,  221B  20. 
personal    presence    of    alleged    incompetent, 

2212   9. 
place  and  time  must  be  specified  in  notice, 

2212  7. 
powers  and  duties  of  such  guardians,  221ll» 
proceedings  for  restoration  to  capacity,  2210. 
appeal  from  order,  2216  2. 
application  of  provision,  2216  8. 
purpose  of  provision,  2212  10. 
rights  of  petitioner  as  party,  2218  11. 
Bplrltualism  is  not  Insanity,  2217  6. 
time  of  hearing  uncertain,  effect  of,  2212  8. 
inrhat  conatitnte* 
idiocy.  2216  3. 
lunacy,  2216  3. 
neglect,  2216  3. 
what  incapacity  will  justify  appointment  of 
guardian,  2216  3. 

GUARDIANS  OF  MINORS.     See  tit.  Gvardlans* 

ad  litem.     See  tit.  Guardians  ad  Litem. 
as  to,  871,  2210. 

appeal  from  order  granting  letters  of,  2194 

2-6. 
application  for  sTuardianship  may  be  opposed 

by  persons  having  custody,  2200  62. 
appointment  of,  206,  87S,  2108. 
as  to  person  entitled  to  appointment  to  be 

guardian,  2196  16. 
bond  of.    See  tit.  Gnardlamk 
as  to,  2196  7. 
accounting,  2207  2-6. 
appointment  does  not  become  effective  un* 

til  given.  2208  6. 
conditions  of,  2206. 

to  dispose  of  and  manage  estate, 
to  make  inventory  of  all  the  estate, 
to  render  an  account  on  oath,  2207. 
court  has  power  to  take  new,  2208  8. 
discharge  of  surety,  2208  9. 
duty  to  give.  2209. 
failure  to   require,  2208  7. 
liability  of  surety.  2208  11-18. 
plaintiff  in  suit  on.  2209. 
release  of  co-surety.  2208  10. 
to  be  recorded,  2209. 
cannot    nominate    administrator,    1889   IS. 
eltatloa 

manner  of,  2208  2. 
Bomlnatlon  by  mlnom 

over   fourteen  years   of  age,  2208. 
under  fourteen  years  of  age.  2202. 
eollateral  attack 

allowable    when    order    void    on    its    face, 

2196  8,   9. 
ineffective,  when,  2196  10. 
habeas   corpus  by  parent,   2196   11-13. 
prohibition  by  testlmentary  guardian,  2196 
14. 
conditions   in    order   appointing   may   be   In- 
serted by  court,  2209. 
controlling    consideration    welfare    of    child, 

2204  10,  11. 
court's   powers,   2198. 


eastody  of 

collateral  attack  upon,  2206  4. 

minor  pending  hearing,  2196  15. 

power  of  court  to  determine,  2206  5. 

ward,  2206  2-6. 
discharge  by  court,  2206  12-16. 
duties,  2206. 
education,  2209. 

estoppel  to  deny  appointment,  2196  17,  18. 
evidence  of  appointment,  2196  19. 
father   first   in   legal   right   to   sTuardianship, 

2204  6. 
Jurisdiction  to  appoint,  2197  27-88. 
kinds  of  at  common  law,  2196  20-24. 
letters  of 

guardianship  to  issue,  when,  2207. 

to  be  recorded,  2209. 
maintenance  of  minor  out  of  income  of  his 

own  property,  2209. 
majority    of   ward    terminates    gruardianshlp. 

2206  14-16. 
manner  of  citation,  2208  2. 


of  ward  terminates  guardianship. 


of  guardian  does  not  affect  guardianship. 


18. 


kaving  no  father  or  mother,  2206. 
maintenance  of  out  of  his  own  property. 


may  be  cited,'  2208  8. 

over  fourteen,  court  may  appoint  guardian, 
when,  2202. 
mother  entitled  to  be,  when,  2204  6,  7. 
Batare  of 

oflElce.   2196    25.    26. 
proceedings  appointing,   2198  39-43. 
next  friend  not  impaired  by  appointment  of, 

2210. 
nomination     of    guardian     by    minor,     2202, 

2208. 
notice 

discretion   of  court  as  to  when  and   time 

of.  2199  44-47. 
non-compliance  with  order  to  post,  imma- 
terial, when,  2199  48. 
order    made    immediately    upon    filing    of 

petition,  2199  49. 
personal  citation  not  necessary,  2199  60. 
persona  entitled  to 

as  to,  generally,  2199  61-68. 
custodians  of  minor,  2199  53,  54. 
minor  not  entitled  to,  2200  55. 
parents.  2200  56. 
relatives,  2200  57,  68. 
third   persons    cannot   question,   2200   69. 
waived  by  appearance,  2200  60,  61. 
order 

appointing,  conditions  In,  2209. 
of  removal,  2211. 
orphan.  2206. 

parent's  right  to  guardianship.  2208  3.  4. 
persons    entitled    to    custody    and    guardian- 
ship. 2208  2. 
father  first  in  legal  right.  2204  5. 
mother  entitled,  when.  2204  6.  7. 
parent's   right.  2208  3,   4. 
stepfather  entitled,  when,  2204  8. 
persons  having  custody  may  oppose  applica- 
tion. 2200  62. 
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GUARDIANS    (Continued). 
petition,  for  rcmoTal  of 

as  to,   generally,  2210. 
fee  of  clerk,  2211. 
further  notice,  2211. 
hearing  of,  2211. 
must  set  forth  what,  2210. 
order  fixing  time  for  hearing  of,  2211. 
order  of  removal,  2211« 
possession    of    ward's    estate    by    guardian, 
2206  6. 
court  cannot  take  possession  of,  2200  7. 
special  property  therein,  2206  8-10. 
power  of  court  to  appoint  a  next  friend  not 

impaired,   2210. 
powers  and  duties  of,  2206. 
custody  of  ward,  2205  3. 

collateral  attack  upon,  2206  4. 
power  of  court  to  determine,  2206  5. 
exceptions     concerning     of     testamentary 

guardians,   2210    2. 
limited,  2200. 

possession  of  ward's  estate,  2206  6. 
court    cannot    take    possession    of, 
7-10. 
termination  of  guardianship,  2206  11-16. 
presumption   that  parent  is  competent, 

9. 
procedure  on  appointment,  2200  68-76. 
removal  of,  2206  12. 

order  of,  2211« 
residence  of^minom 
•  abandoned  children,  2201  77. 
adopted  child,  2202  78. 
former    guardian's    change    of    residence, 

2202  79. 
general   rule,  2201  76. 

ward    taken    to    another   state   by   former 
guardian,  2202  80. 
stepfather,  rights  of  to  guardianship,  2204  8. 
superior  court  to  appoint,  2108. 

as  to,   generally,  see  analysis  of  80  pars., 

2104. 
on  what  petition,  2108. 
termination   of  amardlanship 
discharge  by  court,  2206  12. 
majority  of  ward  terminates  gruardlanshlp, 

2200    14-16. 
marriage     of    ward     suspends     guardian's 
power,  2206  13. 
testamentary 

exceptions    concerning   powers   and   duties 

of,  2210   2. 
required  to  qualify,  2210  3. 
transfer  of  proceedings  from  one  county  to 

another,  2210. 
welfare    of    child    controlling    consideration, 

2204    10,    11. 
when    may   be   made   by   court,    minor   being 

over  fourteen  years,  2202. 
when  minor  may  nominate  guardian,  2202. 
who   may   be    guardian,   2208. 
HABBAS    CORPUS 

action  for  penalty  for  failure  to  obey  venue, 

463  8. 
as   to,   generally,  82  189-194. 
by  parent  on  appointment  of  guardian,  2106 

11-13. 
existence    of    office    of   police   judge   may   be 
determined    by,   1380   108. 


not  to  issue  to  run  out  of  county,  470  72. 
■nperlor  covrt 

Jurisdiction,  71. 

or  Judge  may  issue,  71. 
■vpreme  conrt 

Judge,  issuance  of,  by,  66. 

Jurisdiction,  85-66. 
writ  of,  generally,  86  6. 

HABEAS  FACIAS,  WRIT  OF 

motion  to  vacate  on  granting  new  trial,  68 

878. 

HABITUAL  USB 

definition  of,   1171  44. 

HACKHAN 

horse  of,   exempt  from  execution,  1171  43. 
HALF  SECTION  LUHS 

location   of,   2677   170. 

HANDWRITING 

comparisons,   how,  2846. 

cross-examination     as     to    one's     slflrnatore, 

2842   2. 
evidence  of,  2842, 
by  comparison,  2848. 
as  to,  generally,  see  analysis  of  17  pars.. 


construction   of  provision   to  be   liberal. 

2846   13. 
exception  to  rule,  2844  2,  3. 
exemplar    before    Jury,    two    signatures 

compared,  2844  4. 
genuine     handwriting     compared     with 

that  in  controversy,  2844  5. 
Sennlneness 

of  exemplar,   2844   6. 
of  signature  determined  by  Jury,  2844  7. 
Jury  may  compare 

after    instrument    proved,   2344   8-10. 
permitted   to  pass  upon  question,  2844 
11. 
record  on  appeal  to  contain  original  fac- 
simile, 2844  12. 
testimony  of  experts  admissible.  2346  14. 
various    modes    of    proving    writing    of 

equal    force,   2346   16. 
verdict  set  aside  where  Insufficient  con- 
sideration   given    signature.   2845   16. 
writing  separate  pieces  of  evidence.  2846 
17. 

expert   In 

may  give  reasons  for  opinion,  2848  3. 
qualification   of   first  determined,  2848   4. 
how  proved,   2342-2346. 
non-expert   witness    may    declare   his   belief 

as  to,  2848  5. 
of   decedent,    entries,   2846. 
photographs  of,  admissible,  2843  6. 
proof  of,  on  probate  of  will,  1814. 
where   a  writing  is  more   than   thirty  years 

old,  2346. 
witness   familiar  with  signature  may  prove, 

2342   3. 

HARMLESS  ERROR.     See  tit.  Errors^  Defeets, 
etc. 

HEARING.      See   tit.   TrtoL 

of  application   for  change  of  name,   1796. 
in  contempt  proceedings.     See  tit.  Contempt 
of    Court. 

rehearlnpfs  granted,  when,  46  69-61. 
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BSLA.R9AY  BVIDBNCB.     See   Ut   BTldeaee. 

aclmlsslble  to  prove  boundaries,   when,  2291 

7,   8. 
declaration.  If  It  be  mere  narrative  of  past 

events  is,  2274  6. 
mere    rehearsal    of    what    deceased    said    in 

lifetime  as,  2272  10. 
to  Impeach  witness,  2496  86. 


action  by,   must  have  present  right,  ISM  6. 

advancements   to,  21S8. 

as  to  rights  of  actual  possession,  2088  24. 

cannot  eject  administrator,  2048  22. 

entitled    to   possession    as    against   stranger, 

2088   23. 
every   intestate  presumed  to  have,  2806  181. 
in    possession,    may    sue    in    ejectment,    2088 

26. 
legal    title    of,    equitable    title    not    support 

ejectment   against,   2042   16. 
may  sue  for  wrongful  death,  880. 
need   not   be   Joined    in   action    for   services, 

2048  65. 
proceedings    for    determination    of    heirship, 

2129. 
state  does  not  take  by  succession  as,  2189  20. 
tenant  Jn  common  may  sue  alone,  409. 
title    of   is    to    residue    after   administration, 

2088   22. 
voluntary   transfer   by   decedent   binds,   2045 

46. 
who   takes   possession   and   collects   rents   is 

trespasser,   2088   26. 

HESIRSHIP.     See  tit.  Estate  of  Decedent. 

claim   of,   procedure,  2129. 

decree  conclusive  as  to,  2828  28. 

Judgement  determining,  218B  81-86. 
HIGH-l^ATBR  MARK.     See  tit.   Boundaries. 

as  boundary,  2688. 
HIGHTITAYS.     See  tit.  Roads  and  Hlgliwaya. 

as  boundary,  2658. 

injuring,   etc.,  876,  876. 

trespass  on,  damages  for,  1246. 

HOLIDAYS 
acts 

not  to  be  done  on,  14. 

which  may  be  done  on,  112. 
as  to  what  are  within  meaning  of  code,  11. 
courts  not  to  be  open  on,  exception,   112. 
falling   on   Sunday,   next   day   celebrated   as, 

11. 
generally,   11-14. 

holding  court  on  day  following,  118. 
injunction,  writ  of,  may  be  issued  and  served 

on,  71. 
judicial  days.  111. 
non-Judicial   days,   112. 
performance  of  act  on  day  following,  14. 
prohibition,    writ    of,    may    be    Issued    and 

served  on,  71. 
service  of  proposed  statement  on,   1096   138. 
what  days  are,  11. 
when  acts  not  to  be  done  on,  14. 

as  to,  generally,  see  analysis  of  9  pars.,  14. 

HOLOGRAPHIC    "WILL..      See    tit.    Probate    of 
Win. 

provision    as   to   agreement    applies    to,   2280 
20. 


HOMBSTBAD.     See  tits.  Bstatcs  of  Decedents} 
Foreclosure  of  Mortgages  Guardians  of  In- 
sane and  Incompetent  Persons;  ProvlsloDH 
for  Support  of  Family, 
abandonment  of 

action  not  barred  by  liens  of  claim,  1988  4. 
administrator  not  necessary  party  to  suit 

to  foreclose  mortgage  on,  1988  5. 
attempt   to  secure   other  homesteads,   1938 

2. 
by    grant,    reconveyance    does    not    revive, 

1988  3. 
conveyance    by    husband    alone,    1984    2. 
reconveyance  does  not  revive,  1988  3. 
action 

by  husband  and  wife  to  recover,  death  of 

wife   defeats,   416   60-62. 
to  foreclose  mortgage  Is  barred  by  failure 
to   present   claim   against    estate,   1980 
14. 
actual   residence  not  necessary   to,   1910  3. 
adverse  possession  of  widow,  1984  3. 
agreement  to  live  separate  and  apart,  effect 

of,  1910  4,   6. 
alienation 

abandonment  by,  1984  2. 
title  of  heirs  is  subject  to,  1984  4. 
allegations  of  petition,  1910  6. 
.  appeal    lies    from    order   setting   apart,    1910 
9-13. 
application  to  be  made  for,  when,  1910  14. 
apportioning  between  survivor  and  children, 

1926. 
appraised  at  Ave  thousand  dollars,  1941. 
appraisement,    proceedings    where    valuation 

too  great,  1941. 
appraisers 

appeal  from,  1942. 

day  to  be  set  for  confirming  or  rejecting, 

1942. 
majority 

and    minority    reports,    which    confirmed, 

1942. 
of,  may  report,   1042. 
minority,   report  of,   1942. 
notice  of  hearing  of  report  of,  necessary, 

1942   3. 
proceedings   where  do   not  agree,   1942. 
report  of,   1942. 
action  on,  1942. 
appeal    from,    1477. 
confirmation    or    rejection,    1942^ 
day    to    be    set    for    confirmation    or    re- 
jection,   1942. 
hearing  of,   1942. 
objections  to,  1942. 
of,   majority  and  minority,   confirmation, 

1942. 
rejection    of,    new   appraisers    appointed, 

1942. 
What  to  state,  1942. 
to  carve  ont 

of    the    original    where    more    than    five 

thousand    dollars    in   value,    1941. 
original,   when,   1941. 
when  to  carve  out  of  original,  1941. 
assignees  of  owners  of,  have  all  their  powers 

and  rights,  1948. 
association,  exemption  of  shares  in,  1165. 


Where  no  section  mark  (5)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotation. 


INDBSX. 


HOMESTEAD  (Continued). 

bequest  to  wife  in  lieu  of,  1010  15. 

bill  .in   equity   to   set  aside   order   srantin^, 

1011  16. 
buildingr   containing   several    rooms   may    be 

set  aside,  as,  1011  17. 
business  property  set  apart  as,   actual  resi- 
dence not  essential,  1011  18,   19. 
certified     copies     of     certain     orders     to     be 

recorded,   1044. 
cessation    of   rig:bt,    failure   of  'court   to   set 

apart,  effect  of,  1088  6. 
character  of  land  that  may  be  set  apart  as, 

1011   20-23. 
children, 

must  be  in  fact  or  by  adoption,  1011  24. 
not   necessary   to  exercise   of  power,   lOU 
26. 
claim 

by  husband,  wife  necessary  party  on  fore- 
closure, when,  868  52. 
need  not  be  presented  where  all  property 
is  set  apart,  1080  7. 
collateral 

attack  on  decree  for,   1011  26-28. 
security,     effect     of     non-presentation     of 
claim,    1080    8. 
commencement   of  action,   time   of,   1080  9. 
community   property   is   subject   to,   1011   29, 

80. 
conclusiveness  of  order  for,  1011  SI. 
conflict  of  provisions  as  to,  1084  6. 
construction  of  provision 
for,    1012  32,   33. 
not  to  apply  to  "probate**  homestead,  1080 

10. 
relating:  to,  1084  5. 
with  other  sections,  1080  11. 
control  over  Civil  Code,  1084  7,  8. 
conveyance 

by  survivor,  effect  of,  1012  36. 
by    widow    of   all    her    Interest    in    estate, 
1018  36. 
effect  where  no  children,  1018  87. 
of  rlffht,  1012  84. 

to  wife  of  separate  property  declared  on, 
effect  of,  1084  9. 
costs 

to  whom  chargeable,   1048. 
date  of  decree  is  time  of  vesting,   1018  88, 

1084   10. 
day  to  be  set  for  confirming  or  rejecting  re- 
port of  appraisers,   1042. 
death  does  not  affect  character  of  property, 

1084   11. 
declaration   of   subsequent   to   mortgage,  ef- 
fect of,  1080  12. 
decree  is  Judgment  in  rem,  1018  39. 
deed   to,   absolute   in   form,  but  intended  as 

mortgage,  1080  18. 
definition  of,  1018  40-42. 
destruction    of   dwelling,    effect   of   on»   1019 

134. 
devise 
of  successor  to  homestead,  rights  of,  1044 

2. 
to  wife,  does  not  prevent,  1018  45. 
devisees   are   not   included   In  word   "heirs,' 

1084    12. 
devolution  of  title,  1012  82,  1080  84. 


discretion   of  court  controls,   1018  44-48. 
disposition   of   on   owner's   death   in   certain 

cases,  2181. 
effect  of 

conveyance  of  by  widow,  1044  S. 
order  of,   1014  49-68. 

setting    apart    property    is    to    exempt    it, 
1042  2. 
notice  of  hearing  of  report  of  appraisers 
necessary,   1042  3. 
setting  off  part  of  property,  1084  13. 
ejectment 

by  devisee  after  death  of  widow,  1088  14. 
may  be  maintained  by  widow  against  ad- 
ministrator,  1014  64. 
entire  interest  must  be  acquired,  1044  4. 
encumbered  property 

may  be  ordered  sold,  1041  5. 
sale  of,  1014  66. 
entry  of 
order 

not  necessary  to  make  it  valid*  1014  5C 
setting   apart   Is   not   necessary  to   pass 
title,  1044  5,  1085  16. 
proved  by  receipt  of  land  office,  2800  64. 
estate  worth   less   than   $1,600,   1014   67,   1908 

16. 
estoppel  to  oppose  application,  1014  68,  69. 
evidence  on  application  for,  1010  7. 
ex  parte  order,  notice  not  necessary,  1014  60. 
exceeding  five  thousand  dollars  in  value,  of 
contestant  of  entitled  to  notice,   1041  4. 
excess 
In  value 

attachable,  when,  884  82. 

necessary  as   to  portion  set  apart,  1080 

16. 
presentation  as  to  portion  not  set  apart 

not  required,  1080  14. 
subject  to  levy,  1172  66,   67. 
exclusive  Jurisdiction,   1014  61. 
exemption 

construction   of   provision,   1088   17. 
conveyance    by    husband    after    death    of 

wife,   1085  19. 
devisees   of  survivor,  extends  to,   1086  2U 

22. 
extent  of,  1085  20,  1044  6. 
from  execution,  1185,  1171  40,  UTS  53-61. 
Is  purely  statutory  right,  1172  55. 
policy  of  law,  1085  17. 
taOnre  of 

court  to  set  apart,  1088  6. 
record   order   does   not  render   Ineffectual, 
1016    62. 

fmrnttj 

allowance,-  1008-1082. 
synonymous  with  what,  1016  68. 
federal,  what  is,  1172  58,  54. 

Ilndlng 

•  need   not   be   made   on   Immaterial   issues. 
1016  67. 
should  be  made,  1016  64. 
for  limited  period  only,  1016  74. 
general  rule  as  to  what  constitutes,  1016  66. 
generally,  1006,  1007,  1082-1044. 


•» 


of  survivor,  payable  to,  1086  28. 

takes  out  pre-emption  of  homestead,  1044  7. 
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liow  title  vests  in  survivor,  188S  25,  26. 
tiusband  surviving*,   right  of,   1015  66. 
Immaterial  issues,  finding  need  not  be  made, 

191B  67. 
immunities  of  survivor,  1086  88. 
including-  in  inventory  and  return  In  probate 

proceedings,  1887. 
Injunction      against      judgment      determined 

after  declaration,  when,  817  46. 
insolvency  of  estate  does  not  prevent  assign- 
ment of,  1015  68,  69. 
Intent  of  applicant  immaterial,  1015  70. 
Intention  of  legislature,  1036  27. 
Inventory  of  deceased  signed  and  sworn  to 

by     executrix    In    declaration     of,    ma 

IS. 
Jetlit  teaancy 

former  rule,  lOM  28. 
judgment    against    widow    who    held    boixie* 

stead  as  survivor,  1080  16. 
Jmisdlctlon  over 
is  special,   1015  71. 
payment  of  debts,  etc.,  1080  17. 
to  discharge  liens,  1080  18,  19. 
law  In  force  at  time  of  death  is  controlling 

statute.  1010  120,  121. 
legislative  control  over,  1017  92. 

levT 

of   execution   on   creates   no   lien,   1086   80* 

1086  8. 
on  property  subject  to,  1178  69. 
liberal  construction  to  be  grlven  to  provision 

for,  1015  72. 
lien  and  encnmbrances  on 
how  discharged,    1087. 
to  be  presented  and  allowed,  1087. 
not  affected  by,  1015  76,  77. 
t  on  for  materials  furnished,  1605  14. 

on  property,  effect  of,  1041  6. 
on,  solvent  estate  to  pay,  1087. 
limitation  of 

provision,     value     of    probate     homestead, 

1080    20. 
term  of,  1015  75. 

value,    construction    of    provision    as    to, 
1941  7. 
limited,   right   to   discretionary,   1016   78. 
majority  of  children,  rights  after  attaining, 

1086   81. 
mandatory,  law  is,  1016  78-81. 
marriage  of  wife,  presuming  husband  dead, 

effect,  1016  82. 
nay  be 

attached,  when,  880  30. 
selected  upon  mineral  lands,  1171  S9. 
mortynso 

authorized  by  court,  1080  21. 
by  order  of  court,  payment,  1016  86. 
consideration  of  in,  1016  86. 
of  by  widow,  1020  22. 
of  survivor,   1040   22. 
mortgaged    premises,    procedure    recrnrdinff, 

1016  87. 
money  In  lien  of 
homestead,   1086   82. 

cannot  be  set  apart  by  court,  1016  88. 
limited,  not  permissible,  1030  21. 
nature  of 

estate  in,  1090  24,  1086  38. 


foreclosure  by  widow,  1016  89. 
notice  not  required,   1016  88. 
title  vesting,  disposition  by  widow,  1086  84. 
new  inventory  for  purpose  of,  1808  4. 
new  trial  not  allowed,  1017  90. 
not  affected  by  Judgment  lien,  1180  36. 
■otice 

necessity  of,  proceedings  in  rem,   1017  91. 
not  required,  101^  88. 
object   of  provision,   1040   24. 
on  vacant  property,  1010  84. 
order 

denying,  appealable,  8176  4. 

of  sale  of,  right  not  lost  by,  1017  98. 

setting   apart,    devisee    under    will    cannot 

appeal,   when,   1411  23,   24. 
to  be  recorded 

provisions   as   to  directory  only,   1045  2. 
what  are,  1044. 
origin  of  right,  1017  92. 
other   property   of  widow  does   not  prevent, 

1017  94. 
out  of  what  property  set  apart,  1007. 
ownership  of  homestead,  1040  26. 
particular  heirs 

need  not  be  named,  1017  95. 
should  not  be  named,  1080  35. 
parties  in  action  concerning,  367  38-51. 
partition    does    not    He    during    minority    of 

children,  1017  96. 
payment  of  Hens  on,  method  of,   1040  26. 
person    succeeding    to    rights    of    homestead 
owners    have    what    powers    and    rights, 
1048. 
personal  action  on  note  barred,  1040  27. 
pleading  and  practice  on,  1017  97,  98. 
portion  not  set  apart  is  not  exempt,  1041  8. 
practice  on,  1017  97-100. 
practice  on  setting  apart,  1042  9. 
pre-emption   of,   1080   86. 

prior  declaration  of  wife,  effect  of,  1017  102. 
probate 

homestead   only   affected  by  order   setting 

apart,   1086  36. 
only  affected  by  person  for  apportionment 
between  widow  and  children,   1020  29. 
procedure  on,  1017  101. 
property   not  entitled  to  be  set  apart,   1042 

10,    11. 
purchaser    of    after    levy    takes    subject    to 

Hen,   1178   60. 
quitclaim  deed  of  widow  after  death  of  hus- 
band   does    not    prevent    setting    apart, 
1044  10. 
recording  decree,   1044,  2170. 
remainder 

after  set  apart  Is  asset  of  estate,  1030  30. 
is  asset  of  estate,  1086  37. 
stays  in  estate  and  may  be  sold,  1017  104. 
remarriage  terminates  right,  when,  1018  105. 
report  of  appraisers  on,  majority  and  minor- 
ity, which   may  be  confirmed,   1042. 
residence   not  essential,   1018   106,   107. 
return  of  inventory,  what  sufficient  as,  1018 

108.  109. 
risht 

immunities  and   title  of  survivor,  1086  88. 
of,    does    not    depend    upon    character    of 
title,   1171   40. 
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rlKhts 

of,  l8  not  an  estate,  1918  110. 
of  survivor  to.   1082. 
as  to,  srenerally,  see  analysis  of  46  pars., 
1988. 
of  those  acquiring:  Interests  of  successors 

to   homesteads,    1948. 
subsequently  acquired   to  attachment  lien, 

1172    58. 
to  probate  homestead,  cannot  be  conveyed, 
1944    9. 
rules  of  pleading  and  practice  on,  1917  97,  98. 
■ale 

by   executor   under   power    slven   by   will, 

1918  111-113. 
distribution  of  proceeds,  1941. 
when   not  susceptible  of  division,   1941. 
■elected 

and    recorded,    set   off    to    person    entitled, 
1987. 
as  to,  generally,  see  analysis  of  81  pars., 
1988. 
dnrinff  coverture 

in  whom  vests,  1982. 
not  liable  for  debts,  1982. 
homestead,  if  any,  only  can  be  set  apart, 
1918    114. 
selection    of   by   court  when   decedent   made 

none,   1907. 
■eparate 

parcels,  limited  on  setting  apart,  1918  115. 
property 

declaration  on,  immaterial,  1918  116-118. 
from,  setting  apart  of,   192«. 
from,  vests  in  heirs,  1026. 
mortgage   of  ownpr,   1940   29. 
■et  apart 

for  widow  in  probate  not  subject  for  ex- 
ecution, 1161  17. 
Immaterial,  1924  30. 
■ettlns 

aside  order  for,  1919  119. 
off,  1987,  1941. 
specific    devise,    property    set   apart   is   not, 

1986  89. 
■tatate 

controlling    is    one    in    force    at    date    of 

death,   1980  34. 
in  force  at  death,  controls,  1936  40. 
■tatatory 

provision,  duty  of  court  to  follow,  1942  12. 
regarding  mandatory,  1919  131. 
right  to  redeem,  1190  24. 
subject  to  sale  by  saardlaa 
of  insane  person,  2288  29. 
of  minor,  2288  30. 
subsequent    homestead    of   widow,    effect    of, 

1019   122. 
subsisting  liens  on,  to  be  paid  off  by  solvent 

estate,  1987. 
successors    to    rights    of    homestead    owners, 

powers  and  rights  of.  1948. 
superior   to   devise    of  property,    1918   43.    44. 
suspension  of  statute  of  limitations,  1940  30. 
term  of  years  terminates  at  death,  1919  123. 
termination    of    right,    age   of   majority   and 

remarriage.  1919  124. 
testamentary   disposition   is   subordinated   to 
right  of  family,  1919  126,  1986  41. 


title 

by  survivor  not  affected  by,  1919  182. 
cannot  be   tried   on   proceedings   for,   1219 

126-128. 
not    adjudicated    by    order    setting    apart, 

1987  42,  43. 
of  survivor,  1986  38. 

is   not   affected   by   order   setting   apart 
1987  44. 
to  property  is  not  affected  by  order,  1919 
129,  130. 
to  lands  claimed  as  mineral,  action  to  quiet 

title   to,   1262   139. 
unadministered   property,   homestead   is   not, 

1919  133. 
vacant   land,   cannot  be   carved   out  of,   1919 

134. 
Talne 

at  time  of  selection  controls,  1987  45. 
limitation   of,   1919  135*143. 
of,  how  determined,  1178  61. 
▼estlas  of  tlUe 

in  survivor,  former  rule,  1987  46% 
on  date  of  decree,  1918  38,  1934  10. 
void   declaration    of,    immaterial,    1920   144. 
ivalver  of 

recourse  to  other  property,   effect  of,  1940 

31. 
right  of,  what  is  not,  1920  145. 
nrldo^r 

individually  cannot  convey,   1944  11. 
may  quiet  title  to,  1917  103. 
or   children   entitled    to   remain   in   posses- 
sion,   1906. 
wife    as    successor    in    interest    to    right    of 
may  redeem,  1187.  23. 

HORIZOTTTAL   CLBAVAGBS 

in  occupancy  of  building,  285  146,  146. 

HOSTILITT 

of  witness  may  be  shown  on  cross-examina- 
tion, 24l»  56-61. 

HOUSE 

as  monument,  2687  274. 

HOUSE   OF   PROSTITUTION 

injunction   against,  817   41-48. 

HOUSEHOLDER.      See    tit.    EzemptlaB. 
exempt  property  of,  116B. 

HUSBAND 

competent  witness  to  prove  community  prop- 
erty in  action  to  quiet  title,  1268  163. 
party  to  action,  failure  to  serve  with  sum- 
mons, 066  12. 
presumed   survivor   in    calamity,    when.   2309 

158. 
to  pay 

expenses   of  last  sickness   of  wife,  2112  9. 
funeral  expenses  of  wife,  2112  10. 

HUSBAND     AND    ITIFE.       See    tits.     Dlvoreej 
Marrla^rei    Sole  Trader. 

action    by    wife    to    quiet    title    to    separate 

property,  400  11. 
can   sne 

as  joint  tenants,  410  13. 
Jointly  as  tenants  in  common,  409  12. 
cannot  be  examined  as  witnesses  In  certain 

cases,  2308. 
cohabiting,    presumption    as    to    issue,    2372, 
38. 
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HUSBAND  AND  WIPE  (Continued). 

community  property,  death  of  Bpouse,  aiSl, 
conduct  of  as  to  property  as  evidence,  9006  25. 
costs  In  action  against,  1540  8. 
Kift    from,   purpose   of  husband   In  making. 

2203  29. 
husband   not   liable  for  sole   trader's   debts. 


Issue  presumed   legritlmate,  2873. 
Joinder  as  plaintiffs  in  action  against  vessel, 
18S4  3. 

may  sue  Jointly  as  tenants  In  common  for 

trespass,  410  21. 
autfi^led   'vroman 

as   administratrix,  1847. 
as  executrix.  ISSt. 

may  sue  or  be  sued  alone,  when,  S04. 
must  be  Joined  and  served  in  action  against 
wife,  B24  6. 

permitting  wife's  apparent  ownership,  effect 

of,  2876  27. 
testimony  of,  as  to  legitimacy  of  child,  2808. 
wife.     See  tit  Sole  Trader. 

a  party,  husband  to  be  Joined,  when,  864. 

as  sole  trader,  225B-2260. 

may    defend    action    against    herself    and 

husband,  871. 
opinion    of.      See    tits.    Brldencei   Oplalom 
ESrldence. 
witness,  as  a,  280& 

HUSBANDRY 

definition   of,   1170  20. 

HYPOTHETICAL    ^UBSTION.      See    tltS.    Bvl. 
deacei  TITltBess. 

expert  witness  on  cross-examination,  2461 
114-117. 

for  purpose  of  testing  competency  of  wit- 
ness, 2456  22. 

n>E2NTIFICATION  OF  PAPSSIS 

in  transfer  of  cause.  494  8,  9. 

irregular    transmission    of    cause,    effect    Of, 

404  10. 
on  appeal,  1461  11-15. 
n>BlfTITY 

deduction  directed  by  law,  2806  116. 
non-resident  entitled  to  letters,  identity,  how 

established,   1864. 
of  person 

named  In  will  a  legatee,  2886  117. 
signing  name  under  power.  2806  119. 
opinion  of  witness  as  to,  2288. 
presumption  of,  from  Identity  of  name,  2878. 
testimony    as    to    name,    presumption    of,    of 

person,   2885   120. 

IGNORANCE] 

as  to  truth  of  matters,  826  181. 

ILLEGAL  ACTS 

injunction  by  taxpayer  to  restrain,  881  246- 
262. 

TLLE6ALITY 

parol  evidence   to  show  In  wrltln^r,  2278. 
ILLEGITIMACY 

presumption   against,   287a 

testimony  of  non -intercourse,  2878  89. 
ILLEGITIMATE    CHILDREN 

adopted,  entitled  to  letters  of  administration, 
1888    3. 

partial  distribution  to,  2188  14. 


ILLNBSS.    See  tit  Sleloii 

IMMATERIAL  ERROR.     See  tit  Error,  Defeet, 
etc. 

will  not  affect  decree,  when,  826  182. 
IMMATERIAL   TARIANCE.      See   tit    Tarionce 
and    Mlstakea    in    Pleadings    and    Amend- 
ntenta. 

how  provided,  679. 
as  to,  generally,  see  analysis  of  89  pars., 
679. 

IMMORALITY 

of  acts  of  cannot  be  shown  to  affect  credi- 
bility of  witness,  2459  62. 
IMPARTIAL  TRIAL 

inability  to  get.  ground  for  change  of  place 
of  trial  of,  486  79-88. 
IMPEACHMENT 

courts  of.     See  tit   Coorts  of  Impeaekment. 
of  record,  when,  of,  2827. 
as  to,  generally,  see  analysis  of  7  pars.. 


of  verdict.     See  tit  Tevdlet. 
of  witness 

admissibility  of  impeaching  evidence,  2487  2. 
applicability     of     provision     to     criminal 

cause,  2478  2. 
by  evidence  of  declarations,  2486, 

as  to,  generally,  see  analysis  of  126  pars., 
2487. 
by  party  producing,  extent  of,  2470. 

as  to,  generally,  see  analirsis  of  26  pars., 
2470. 
calling     witness     merely     to,     lyohlblted. 

2471    2. 
character  of 
party,  2499  2. 
witness,    2499   8-9. 
construction  of  provision.  2600  11. 

as  to  impeachment,  2487  8. 
contradictory   evidence,   2478  8-40. 

collateral  matters  not  subject  to.  2478  5. 
conviction  of  felony,  effect  of,  2479  16-40. 
cross-examination   of   Impeaching  witness, 

2481  41. 
entries    made    in    books    of    third    person, 
2478  6. 
evidence     attacking     credibility    consid- 
ered contradictory.  2478  7-18. 
improbability     of     testimony     may     be 

shown.  2479   14. 
map  of  survey  used  as.  2479  16. 
evidence 

incidentally  impeaching  witness  not  pre- 
cluded,  2471   8. 
laying  foundation  for,  2471  7-11. 
of  bad  character,   inadmissible,  2471  4. 
of  good  character  allowed,  when.  2499. 
as    to,    generally,    see    analysis    of    11 
pars.,   2499. 
party 

is    bound    by    uncontradicted    evidence 

of  his  own  witness,  when,  2472  12. 

may  Impeach   his   own   witness,   when, 

2472   13-23. 
producing  witness,  is  party  first  call- 
ing, 2473  24. 

testimony    for,    considered    only    as    to 
credibility.  2471  5,  6. 
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IMPEACHMENT   (Continued), 
of  witness 

examination    of    Impeaching    witness, 
4-8. 

explanation  of  statement,  »488  9-19. 

foundation    for    may    be    laid    on,    2458   61» 
2489  20-47. 

how    made,    2476. 

as  to,  generally,  see  analysis  of  107  pars.» 
2477. 

inquiry   for   purpose  of,   to   what   extends, 
22es   12. 

Jury   to   determine   effect   of  Impeachment, 
2481  42. 

laying    foundation    for    by    cross-examina- 
tion,  2463   118,    119. 

new  trial   to   contradict  witness  not  war- 
ranted,  24»1  47,   48. 

objection     to     Impeaching     evidence,     how 
stated,  2481  43-47. 

of  witnesses,  2618  166-168. 

particularly  wrongful  acts,  2481  48-57. 

party    liable    to    impeachment    when    wit- 
ness, 2483  68-61. 

person  whose  reputation  is  attacked  must 
be  witness  in  case,  2488  62. 

reputation   for   truth,   honesty,   and   Integ- 
rity, 2488  63-87. 


for  denial  of  right  of  Impeachment,  2492 

66. 
for   erroneous   Impeachment,   2491  "49-54. 
for    exclusion    of    Impeaching    evidence, 

2485  88. 
for     improper     impeachment,     2485     89, 

90. 
statements   Inconsistent  with  present   tes- 
timony,  2402  56-94. 
statutory  mode  too  exclusive,  2485  92-106. 

mMtalnlng 

character  of  witness,  2485  91. 
witness    by    evidence    of    prior    similar 
statements,    2495    95-108. 
witness  cannot  be  called  upon  to  discredit 

himself.   2486  107. 
written    statement    Identified    by    witness, 
2407  109-127. 
affidavits,   2407   112. 
answer,  2407  113. 
complaint,  2407  114. 
deposition  of  party,  2407   116-121. 
letters  of  witness,  2408  122. 
memorandum     furnished     by     garnishee, 

2408  123. 
method     of     introducing     writing,     2408 

124. 
must    be    shown    to    witness,    2408    126- 

127. 

IMPLIBD   ASSUMPSIT 

action   to   recover   in,   limitation,   808  72. 

IMPLIED   REVOCATION.     See   tit.   Will. 

IMPLIED  TRUST 

j       action  to  enforce,  limitation,  830  61. 

denial    or    repudiation    of   not    necessary    to 

action,  820  62. 
grantee  takes  deed  from  trustee  with  knowl- 
edge of,  820  68. 
IMPLIED   l^ARRANTY 
as   to,  288   66,    67. 


IMPRISONMENT.      See   tits.   Arreirti   Ballp 
prl«OBBfteii.t  for  DeM  In  C^tH  Actton. 

attorney    may    not    release    defendant    from 
execution,  106  817,  318. 

bail  exonerated  by  imprisonment  of  defend- 
ant, 780. 

for  contempt  of  court,   1780. 

for  disobeying  mandate,  1008. 

indefinite,  in  contempt  proceedings,  1740  Il- 
ls. 

IlmitatloB 

statute  of,  how  affected,  380. 

mandamus,  for  disobedience  to,  1603. 

omission  to  perform  act,  imprisonment  pntil 
performance,  1788. 

will,  to  enforce  production  of,  1805. 

IMPRISONMENT    FOR    DEBT    IN    CIVIL    AC- 
TIONS.     See    tits.   Imprisonment;   PriaoBcr. 

constitutional  prohibition,  772  41. 
forbidden   except  in  cases  of  fraud,  1740  id 
in    action    charging    commission    of    misde- 
meanor,  772   43. 
in  case  of  fraud,  772  42. 
judgment  debtor,  of,  1150. 
of  Judgment  debtor,   1200. 

IMPROVEMENTS 

apportionment  of  in  partition,  1200^  130L 
as  to.     See  tit.  Emlnjent  Domain. 
ejectment,  as  set-off  in,  1207. 
eminent  domain,  in,  1768,  177B. 
lien  for.     See  tit.  Mechanlca'  Lien. 
partition  of  site  of  town  or  city,  1200. 

IN  REM 

attachment   not   distinctly    a   proceeding  in. 
864  11. 

INADVERTENCE 

relief  from  effect  of  by  amendment,  080,  7U 
276-283. 

"INCAPABLE" 

definition  of,  2217. 
who  is,  2216. 
INCLOSURE.     See  tit.  Advene  PoMemloa. 
"INCOMPETENT."  See  tits.  Gnnrdlan  ad  Litem 
Guardian  of  Insane  and  Incompetent  Per- 
Persona. 
as  to,  generally,  872  32-40. 
definition  of,  2217  6. 
person,   must   appear  by   guardian  ad  llteni, 

871. 

as  to,  generally,  see  analysis  of  68  pars., 

S71. 
who  is^  2216. 
INCONSISTENT      ALLEGATIONS.        See     tlti. 
Complaint  I  Pleadings. 

in  complaint,  CS08  171. 
INCONSISTENT  STATUTES 

code  repeals,   10. 
INCONSISTENCY 

between   evidence   and  defense,  640  SO. 
cannot  be  stricken  out,  648  13. 
INCORPORATED  TERRITORIES.    See  tit  Ter- 

rltoriea. 
INCORPORATION.     So©  tit  Corporation. 
certificate.     Issuance,    and    contents    to    b« 
proved,   2800   66. 
although  duty  presumably  performed, 

66. 
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IIVDBBTESDNBSS 

forms  of  in  complaint,  6B8  50. 
IlCDESHNFrr 

notice     by    sheriff     to     sureties*    of    action 

brougrht  against  him,  1S08. 
ta  •herifl 

action,  notice  to  sureties,  15418. 
on  claim  of  property,  1168. 
INDBMNITY    BOND 

attorney  may  give  in  name  of  client,  186  164- 
157. 

INDBPJBNDENT  AGBNCIBS 

ne^Ii^ence  not  presumed  in,  28M  182. 
IXDESX 

to   justices'  docket,  1401. 
INDICT!WENT 

appellate  Jurisdiction   in   cases   of,  36b 
not  aided  by  presumption,  2887  38,  24410  8. 
INDIRBCT    BVIDBBrCE,    INFSRENCBSy    AND 
PRESUMPTIONS.     See   tits.   Bvldencei  la- 
ferenceni  PresmiiptlOB*. 
definition  of,  2340. 
INDISPBNSABLES    BVIDS3NCB.      See    tit.    Evt- 

dence. 
INDORSEIUBNT 

of   complaint,   on  commenclngr  action,  '497« 
on   papers,   presumed   veracious,   when,   2885 

11. 
irrcsumption  as  to 
place   of,  2878. 
time  of,  2378. 
INDUCIBMBNT.     See  tit  Pleadlnsik 

matter  of  should  be  pleaded,  608  173. 
INFANTS.       See      tits.      Guardian      ad     liltemi 
Goardlana  of  Minora  |  Parent  and  Child, 
action  , 

for  seduction,  limitation  of,  880  8. 
to    recover    possession    of    land    by    eject- 
ment, limitation  of,  830  2,  888  7. 
administrator,   as,   1848,  1846. 
adverse  possession  agralnst,  257. 
appearance 

by  greneral  iruardlan,  874  56. 
how  made,  874  41-47. 

of,  in  Justices'  court,  by  guardian,  1867. 
aa    party    to    action.      See    tit    Paortlca    ta 

Action. 
attorney  for  minor  heirs,  2178. 
by  general  gruardian,  874  48-60. 
contest  of  probate,  limitation  of  action,  1888. 
distribution  of  estate  to,  2168. 
escheated    estate,    limitation    of    action    on 

claim  to,  1702. 
executor,  as,  1828^  1820. 

guardian   of.     See  tit   Gaardiana  of  Minor*, 
ad  litem 
as  to.  875. 

appointed,  when,  874  61,   62-64. 
Jurisdiction  to  appoint,  874  62-64. 
when    appointed,   871. 
leases  by,  1813. 
judgments  and  decrees  against,  875  60-65. 
letters     of    administration     durante     minora 

estate,   1681.' 
limitation  of  action,  272. 
to  recover  estate  of  deceased  sold  by  order 
of   court,   2027, 
maintenance  of,  out  of  income  of  own  prop- 
erty, 2200. 


mortgage   or   lease   of   real   estate  of, 

2240. 
Btnat  appear   by  amardian  ad  litem 
as  to,  871. 

generally,  see  analysis   of  68  pars.,  871. 
name,  change  of,  1704. 
partition 

as  to  interests  in  case  of,  1808,  1800,  1812. 
guardian    may   receive   proceeds   of   estate 
on,    1812. 
probate,  contest  of,  time  for,  1828. 
probationary  treatment  of  Juvenile  offenders, 

100. 
service  of  summons  on,  611. 
share  of  in  partition  may  be  paid  to  guard* 

Ian,  1812. 
sole  trader  must  maintain  minor,  2260. 
witness,   as,  2808. 
wrongful,  death  of 

or  injury  to,  may  be  sued  for,  870. 
who  liable  for,  870. 
INFANT  HEIRS 

substitution  on  motion,  418  27. 
succeeding,    substitute   ex   parte  on   motion, 
416  63. 
INFBRBNCE:.      See    tit   Bvidencc 
admission,   inference  from,  2263. 
against  fraud,  evidence  to  overcome,  2861  7. 
arises,  when,  2871. 

as   to   competency  of  distributee,  2852   22. 
as   to   right   of  possession   of  real  property, 

2362  20. 
chastity,  by  Jury,  when,  2850  8. 
conflicting,  2862  17,  18. 
conrt 

cannot  change,  2861  2. 
not  bound  to  make,  2964  5. 
deed  in  law  presumed  absolute  conToyance, 

2361  3. 
defined.    2850. 
deflnil9on   of,   2362  14-16. 
disputable  of  fraud,  2282  27. 
distinction  between  and  presumption,  2850  3. 
drawing,   question   of   law,  when,   and  when 

of  fact.  2350  4. 
error  to  work  injury,  9851  6. 
founded   on   what,  2871. 
from   condvct 

for  Jury,  not  for  court,  9871  7. 
of  person  arrested,  9871  8. 
general  rule  as  to,  2208  SO. 
indulged  in  only  in  absence  of  facts,  2852  18. 
instructions  as  to,  ^U(l  8-10. 
intention   of  testator   prevails   against,   8852 

23. 
Jury  bound  by,  uncontroverted,  2851  10. 
matters   of  pleaded,  588   174. 
may  be  drawn  by  Jury  where  evidence  raises 

presumption,  2860  2. 
none  as  to  guilt  when  not  bound  to  speak, 

2371   6,    6. 
not    from     refusal     of    accused    to    answer 

officer,  2871  2. 
not  to  be  deduced  except  in  cases  provided, 

2361  2. 

of  fact,  to  be  drawn  by  Jury,  2850  6. 

of    trust    from    proof    of    facts,    rebuttable, 

2362  21. 

of  validity  of  second  marriage,  2851  12. 
upon  what  founded,  2871. 
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INFERIOR  COURTS 

Intendments  as  to  proceedlngB,  46  65-67. 

INFORMATION 

in  action  for  usurpation  of  office,  1818* 
in   escheat  proceedings,   1790. 
in    nature    of    quo    warranto    in    action    for 
usurpation  of  office,  etc.,   1316  2-13. 

INPORMATION  AND  BBLIESF 
allesratlon*  upon  In  Injunction 

in  answer,  880  24. 

in  complaint,  850   23. 
answer  upon  in  mandamus,  1600  2. 
denial 

of   allegrations   on,   686. 

on,  008   176-199. 

INHISRITANCQB:  tax.     See  tits.  SSatate  of  De- 
cedent; Final  Settlement  and  Dlatrlbntlon. 

directing  -payment  of,  appealable,   1483  61. 

not  considered  on  hearing  for  partial  distri- 
bution, 2128  7. 

writ  of  prohibition  to  prevent  order  direct- 
ing payment  of,  will  not  lie,  1483  61. 

INJUNCTION 

action   for  maliciously  suing  out,  limitation 

of,  808  73. 
affldavlt 

for,  amended  complaint  itself  Is,  887  4, 
hearing  of  to  contradict  answer,  840  18. 
in  reply  to  answer  in,  service  of,  801  41. 
Is  entitled  to  be  read,  801  46. 
service  of,  887. 
verified  answer  as,  801  44. 
what  to  show,  887, 
avalnat 

bank    in    proceedings    by    bank    commis- 
sioner, is  appealable,  1484  68. 
joint  tort-feasors,  all  must  be  Joined,  400 
66-67. 
answer,  after,  only  on  notice,  888. 
appeal 

cloud  of  title,  to  prevent,  822  126-140. 
from  Judgment  awarding  does  not  suspend, 

1447  41-42. 
from  order 

respecting  time  for,  1412. 
revoking    temporary,   papers   in   hearing 
on  appeal,   1461  17,   18. 
generally,  820  103-107. 
in  mandatory  and  prohibitory  injunctions, 

distinction,  821  118-124. 
lies   from  what   orders    respecting,   1477. 
as  to,  when  granted,  ftl  169. 
bond  on,   to   two  or  more  parties,  principal 

plaintiff,  840  36. 
by  owners  in  severalty.  Joinder,  401  16. 
complaint 

amendment  of  in,  814  7. 
and  verification,  service  of,  887* 
to  be  verified,  897. 
conclusiveness  of  Judgment  against  sureties 

on  bond,  847. 
continuance  of,  840  10,  11. 
continues  in  force  how  long,  887. 
co-ordinate   Jurisdiction   ef   courts,   888   141- 

154. 
corporation,  suspending  business  of,  by,  846. 

when  state  a  party,  846. 
costs  in,  10i0  4. 
on  Judgment  for  defendant,  1048  8. 


S. 


14J. 


court  commissioner  cannot  Issue,  lB6b 
court  or  Judge  or  county  Jud^e  may  grsnt, 

808. 
declaratory   order   that  no   lon^rer   In  forces 

not  appealable,  1484  64. 
definition  of,  808. 
demurrer   Is   operative   pendlnfiT    appeal,  8n 

116. 
dissolution  of,  840  10,  11. 
affidavits,  847. 

bond  on,  where  water-rights  InToIved,  89. 
not  affected  by  appeal,  1447  43. 
not  revived  by  appeal,  821  108, 
right  to  move  for,  800  37. 
distinction   between   law   and   equity, 
does  not 

affect  final  Judgement,  1484  67. 
lie  to  enjoin  execution  of  decree, 

144. 
lie    to    restrain    execution    of    orders,  8B 
146,  146. 
duration    of,    where    granted   prior    to  trial, 

887. 
duty  of  court  to  protect  party,  800  4. 
enjoining  use  of  trade  name,   1447   47. 
ex  parte  order  by  Judge  at  chambers,  8lt  S. 
executions,   enjoining   injury   after   sale  and 

before  conveyance,  1278. 
executor,   restraining   during  proceedings  to 

prove  lost  will,  1820. 
final  matter  of  strict  right,  816  88-40. 
foreclosure 

during,  waste,.  1278. 

injury  to  property  enjoined  pending,  IXt, 
form  of  writ,  80^  7. 
generally,  86  7,  808-801. 
granted 

by   Judge,    enforceable   as   order   of  court, 

OfFOa 


as  to  review  of  on  appeal,  1460  3. 
upon  order  to  show  cause,  800  25. 


or  refusing,  840  14. 

preliminary  Is  not  matter  of  right.  S4B  IS. 
grounds  for  grranting,  810. 
hearing  on  merits  should  be  before  injanc- 

tlon,  840  16. 
holidays,  writ  may  be  served  on,  71. 
how  long  in  force,  887. 
in  attachments,  862  102. 
incidental  to  Judgment,  821  106. 
Injury  to 

person,  20. 

property,  20. 
insolvency  of  defendant,  824  155-163. 
Irreparable    injury,    880   233-246. 
is  mere  remedial  process,  821  107. 
Is  not  available  as  means  to  determine  dis- 
puted title  to  office,  1880  109,  110. 
Issuance 

and  service  of,  800  8. 

of,  appeal  from,  1447  44. 
Judge  may  grant,  808. 
Judicial  discretion  of  couH  Is  not  abused  by 

dissolving  preliminary,  when,  840  17. 
Judgments,  820  164-198. 
kinds  of,  20. 
limitation  not  to  run  when  action  stayed  by. 
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INJUNCTION  (Continued). 
mandatory 

granted  ex  parte,  817  62. 
ingrredient,  809  9. 
is  suspended  by  appeal,  1447  45. 
pending^  trial,  845  18. 
preliminary  Injunction,  809  10. 
seldom   granted,*  845   19. 
manner    of    procuring    revocation    of    order 

granting,   850   26,    27. 
may  be  issued  or  served  any  day,  lU. 
misjoinder  of  defendants,  828   199-206. 
modifying,  847,  851. 
motloB 

absolute  insolvency  being  charged,  848  8. 
acts   having   been   performed   before   order 

for,  848  4. 
affidavit    only    written    proof,     taken    ex 

parte,   848   6. 
allegations  of  complaint  upon  information 

and  belief,  860  28. 
anjiwer 

denying   all   material   allegations,   849   7. 
uncontradicted  by  affidavit,  849  10. 
as   to,   generally,  see  analysis  of  46  pars., 

AAA. 

moving   on   verified   answer   to   dissolve, 

849  16. 
resting  right  to   have  order  vacated   or 

modified  upon  same  matters,  849  17. 
eoBtplalnt 

amended   supersedes   original,   but   is  no 

dismissal  of  action,  849  6. 
being   held   upon    appeal   not   to   sustain 

decree,   849   11.    . 
not    alleging    insolvency    of    defendant, 

849  12. 

not  stating  cause  of  action,  849  13. 
declaratory  order  of  court  that  injunction 

is  no  longer  in  force,  849  16. 
denials    in    answer    upon    information   and 

belief.  850  24. 
dissolution    upon    complaint    and    answer, 
840   18. 
English   rule,  849  19. 

general  rule  when  answer  following  de- 
nies equities  of  bill,  849  20. 
granting  without  notice  to  defendant,  849 

21. 
modified  In  decrees  of  court  granting  pre- 

Ilmlnary,   849  14. 
to  dissolve  preliminary,  850  28. 

to   modify   order   granting  interlocutory, 

850  29. 
to  vacate 

continued  in  Judgment,  1447  48. 
I  or  modify,  847. 

!       multiplicity  of  actions,   to  prevent,  828  206- 
I  211. 

I       no  appearance  being  made  by  third  party  at 
time  of  order  to  show  cause,  845  21. 
nonsuit  should  be  followed  by  order  dlssolv- 
I  ing,  850  30. 

'       not  issued,  when,  815  24-27. 
notice  of  motion   for 
sufficiency  of,  850  31. 

affidavit     to     complaint     necessary,     850 
32. 
nuisance,  against,  12S7. 


objection  that  it  would  be  Inefficient  without 

undertaking,  850  83. 
office  of  not  performed  by  supersedeas,  1449 

96. 


dliSSOlTlBg 

appeal  from,  1417  86. 
is  prima  facie  an  adjudication,  850  34. 
preliminary  must  be   furnished   in   tran- 
script on  appeal,  1461  16. 
for,  when  made,  810-888. 


is  appealable,  1484  62. 
not  dissolved  by  appeal,  821  112,  113. 
or  dissolving  is  matter  of  discretion,  845 
22. 
of,  made  after  sale,  effect,  1484  70. 
refusing 

application    to    show    cause    why    should 

not  issue,  hot  appealable,   1484  09. 
to  dissolve,   is  appealable,   1484  65,   66. 
regarding    dissolution    or    continuance,    45 

62,   63. 
striking    out    mandatory    portion    of    pre- 
liminary, appealable,  1484  68. 
to   show  cause,  848. 
place  of  trial,  where  injunction  asked,  451. 
preliminary 

granting  not  matter  of  right,  821  114. 
mandatory,    809   10. 

modification  of  by  court  granting,  849  14. 
ought    not    to    be    granted    in    action    for 
nuisance,  when,  1242  88. 
procedure  to  obtain,  887. 
proceedings     for    violation     of    may    be     in 

fictitious  name,  when,  748  23. 
process  of  to  be  applied,  when,  809  11. 
prohibitory  remains  in  force  pending  appeal, 

822  121. 
purpose  of,  822  122. 
refusal    to   dissolve   temporary,    appeal,    1447 

49. 
remedy  aft  law,  will  not  issue,  829  212-226. 
responsive    allegations    of    answer    must    be 

taken  as   true,  850  85. 
restraining 

action  of  other  courts,  81  172-180. 
exercise    of    eminent    domain    by    munici- 
pality, 81  171. 
order  is.  846  24-26. 
order    not    dissolved    by    failure    to    give 

undertaking,  850  36. 
power,  extent  of,  809  12. 
suits  out  of  state,  82  181-186. 
threatened    sale    casting    cloud    on    title, 

1178   6. 
restriction  restrained  pending  appeal.  1447 
46. 
right    to     writ    of    does    not    depend     upon 

amount  of  injury  received,  887  336. 
rule  of  old  chancery  practice,  851  39. 
service  of,  507. 
statement  of  Injury 
generally,   829   227-232. 
irreparable   injury.  880   233-245. 
staying  hearing  on  order  to  show  cause,  846 

27. 
Sunday,  writ  may  be  served  on,  71. 
taxpayer,  action  for  by,  831  246-262. 
tax-sales,   enjoining,  882  268-271. 
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INJUNCTION    (Continued). 
temporary 

may    sometimes    be    properly    refused,    846 

28,  2d. 
rigrht  to  move  for,  8&0  38. 
time  at  which  may  be  granted,  837. 
title   to   property   being   in    dispute,   prelimi- 
nary not  granted,  846  30. 
to  prevent  cloud  on  title,  81  170. 
to  restrain   trespass  and  diversion  of  water, 

bringing  in  parties,  4S1  S6. 
to  suspend  business  of  corporation,  how  and 
by  whom  granted,  846. 
as   to,   generally,   see   analysis   of   8  pars., 
846. 
trespass.    832   272-289. 
trial  court 

decides  as  to  facts,  821  117. 
vested  with   large  discretion,  846  31. 
trustee  of  an  express  trust  may  bring,  881  87. 
undertaking,  838. 

as  condition  for  restraining  order,  846  32. 
exception  to  sureties  on,  838. 
Justification  of  sureties  on,  888. 
of  whom  none  required,  838. 
•*until    further    order    of    this    court"    would 
have  effect  to  prolong  restraining  order, 
845  23,  846  34. 
vacating  or  modifying,  851, 
affidavit,  847. 

in  case  involving  water-rights,  847. 
In  case   involving  waters,  damages,  attor- 
ney fees,  847. 
procedure,   847. 
verdict  for  defendant  dissolves,  when,  861  43. 
violation  of,  1447  50. 
waste,  in,  810,  1278. 

during  foreclosure  or  after  execution,  1278. 
enjoining,  810. 

pending   time    to   redeem,    enjoined,    1194. 
water   for   irrigation,   etc.,   diversion   for   not 

enjoined,  when,  848.  , 

what  is  and  who  may  grant,  SOS. 

as   to,   generally,   see  analysis   of   14   pars., 
800. 
what  required  to  obtain,  837. 
when    denied,   810. 
when  court  may  grant,  1273. 
when  may  be  granted,  810. 

as   to,  generally,  see  analysis  of  336  pars., 
810. 
when  refused,  diversion  of  waters,  bond,  848, 
when  to  be  vacated  or  modified,  851. 
who  may  grant,  808. 
will   not   lie   to   restrain  proceedings   at  law, 

when,  824   147. 
"wrtt  of 

belongs   to   court   of  chancery   exclusively, 

800    13. 
invalid    when    Issued    and    served    without 

bonds,   843   52. 
not  wholly  writ  of  right,  810  14. 
preventive  and  not  remedial,  822  120. 

INJURIES 

child,    to,    father,    mother,    or    guardian    may 

sue.   379. 
civil   action  arises  from,  2d». 
death.      See   tit.  Wronsfal  Death. 

causing,   880. 
division    of.    25. 


failure   to   charge   that  presumption  Is  only 

prima  facie,  effect,  2896  118. 
Joinder,  of  claims  for,  660* 
kinds  of,  25. 
liability  for 

after  sale  on   execution,   1278. 

of  steamers  and  vessels  for,  18M. 

on  entry  fbr  survey  of  land, 
place  of  trial  In  action  for,  464^ 
to  character 

complaint  for,  664  34. 
to  child,  father,  etc.,  may  sue  for,  766. 
•  to  Kooda 

action  to  recover  damages  for,  681  25,  26. 
to  person 

as   to,  26. 

Joining  causes  for  injury  to  property,  664  37. 
to  possession.     See  tit.  Pamagea. 
to  property 

as   to,  26. 

Joining  cause  for  Injury  to  character  with. 
664   36. 

INNKBBPBRS 
action 

.against  as  Insurer  of  property,  limitations, 

292  20. 
to    recover    damages    for    loss    of    guests' 
goods,   limitation,  808  74-77. 
liability    as    insurer    of   goods,    governed  by 
what  provision,  291  14. 

innocence:  of  crihxs 

overcomes  presumption  former  husband  liv- 
ing, 2886  16. 
presnmptlon  of  ^ 

as  to,  2384  9,  2886  12. 

INQUEST 

Jury  of.     See  tit.  Jnry. 
definition   of,   140. 
manner   of   impaneling,   166. 
summoned,  how,  158,  166, 

INSANB   ASYLUM 

directors  of  may  maintain  suit,  862  63. 
INSANE  DELUSIONS.     See  tiL  Inaanlty. 

mere  existence  of  not  invalidate  will,  228S  32. 
INSANE  PERSO:v.  See  tits.  Gnardlan  ad  Litem 
Guardian*  of  Inaane,  etc.,  Peraona. 
administrator,   as,    1843,   1846. 
adverse   possession   against,  272. 
appearance  by,   in  justices*  court,  by  guard- 
ian, 2181.   • 
application    for   appointment  of  guardian  ad 
litem    for,   375   67,    68. 
as  to,  sec  tit.   Guardian  ad  Litem. 
contest    of    probate,*   effect    of    insanity    on 

statute    of   limitations,   1828. 
deflnHlon  of 

incapable,  2216. 
incompetent,  2216. 
mentally   Incompetent,  2216. 
distribution  of 
estate  of,  2168. 

Interest  in  estate  of  Incompetent  to  treas- 
urer,  2168. 
escheated    estate,     limitation    on     action    on 

claim  to,  1792. 
guardian    of.      See   tit.    Guardians   of  lummme 

and  Incompetent  Persona. 
incapable,  definition  of,  2216. 
incompetent,   definition   of,  2216. 
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INSANE  PERSON  (Continued), 
lease  of  estate  of,  2029-3088. 
limitation  of  action  by  to  recover  estate  sold 

by  order  of  court,  2e27« 
may   intervene,  437   69-72. 
mentally   incompetent,    definition    of,   2216; 
mortgraere  or  lease  of  estate  of,  2020-2088. 
opinion  of 

intimate  acquaintances  as  to,  2203  32-60. 
subscribing  witness  as  to  sanity,  2206  67. 
partition,  guardian  may  receive  proceeds  of» 

1812. 
restoration   of,  proceedings  for,  221St 
service  of  summons  on,  611. 
share     of    on     partition     may    be    paid    to 

guardian,   1312. 
summons,  how  served  on,  611. 
territorial  limits  of  authority,  2827* 
witnesses,  cannot  be,  2803. 

INSANITY.     See   tit.    Insane  Persons. 

cautionary    instructions    concerning    defense 

of,    2025    234,    236. 
defense  of,  cautionary  instruction  as  to,  2825 

234,    236. 
effect  of  on 

claim  to  escheated  estates,  1702. 
limitation   of   actions,  278,  830. 
instructions  as  to  defense,  2545  416-419. 
right    to    opinion    as    to    person's    sanity    or 
insanity,   2208  31. 
INSCRIPTION 

as   evidence,  2288. 
INSOIiVBNCY.     See  tit.  InsolTencr  Proceedings. 
assignment    presumed    to    have    been    made, 

2800    67. 
counsel  fees  in  contest  of  ownership,  1585  20. 
discharge 

no  defense  in  action  of  claim  and  delivery, 

when,  708  147. 
of  debtor  In,  appealable,  1484  71. 
effect 

of  on  attachment  proceedings,  805  148-168. 
on  assigned   claim,  618  47. 
fraud  not  presumed 
from,  2876   26. 

Where  insolvent  ignorant  of  financial  con- 
dition. 2884  6,  7. 
generally,  2250. 
Judgment     of     under     Bank     Commissioners 

Act  appealable,  1481  9. 
Jurisdiction 

superior  court,  of,  71* 
supreme  court,  of,  86. 
law  governing  insolvent  debtors,  2280. 
of  assignor,   effect  on  counterclaim,  621  26. 
of  bank,  effect  of  on  counterclaim,  621  27. 
of   defendant,    in    Injunction,    as    ground    for 
granting,  see  tit.  Injunction. 
as    to,    824    155-163. 
of    parties    to    Joint    demand,    effect    of    on 

counterclaim,  621   28. 
order 
adjudging,    stay   by   ordinary   appeal-bond 

for  costs,  1464  28. 
setting 
aside 

discharge,  700  269. 

settlen^ent  of  account  not  appealable, 
1484  73.   74. 
off  homestead  in,  appealable,  1484  72. 


proceedings  in.     See  tit.  Inaolveney  Froceed- 


receiver  in,  040  61-56. 

may  bring  action   for  conversion,  044  91. 
second 

appointment   prevails    over   first,   2808   90. 
assignee    acting   presumed    to    be    regular, 
2888   48. 
setting    aside    default    to    permit    plea    of, 

700  260. 
statutes  relating  to  continue  in  fbrce,  2250. 
verification  of  petition  in  not  amendable,  710 

261. 
wages  and  salaries  as  preferred  claims,  1720. 

INSOLVENCY     PROCEEDINGS.     See     tit     In- 
solvency. 

appeals   In,  40  66-69,  1447  61. 
as  to,  2250. 

funptlon   of  receiver  In,   1447  62. 
Jurisdiction    of   superior   court,   78   106-124. 
may  be  attached,  880  21. 
modification  of  order,  1447  53. 

INSPECTION  OF  WRITINGS 

contempt  for  disobedience  to  order  respect- 
ing,   1508. 
docket  of  Judgment  open  for,  1141. 
execution-book  is  open  to,  1163. 
generally,  643,  1608*  * 


may  demand  inspection  and  copy  of  what, 
1608. 
as  to,  generally,  see  analysis  of  13  pars.. 


making,  need  not  put  In  evidence,  2841. 
produced  by  witness  to  refresh  his  memory. 

2440. 
public  records  open  for,  2816. 
real   property,    order   for   survey,   1268,    1260. 
records,    citizens    have    the    right   of,   2315. 
refusal,  effect  of,  643. 
when  may  be  demanded,  1508. 
writing   shown   witness,   adverse   party   may 

inspect,  2500. 
written  instrument,  demand  for,  643. 

INSTRUCTIONS  TO  JURY.  See  tit.  Jury  THal. 
abstract  proposition  in  improper.  2507  35-38. 
admitted   and    uncontroverted    facts    may    be 

assumed  in,  2815  139-143. 
appellate    court   will    not   presume    fact    un- 
controverted, when,  2516  143. 
approved,  2548  396,  397. 
argumentative,   1000  2,  3. 
as  to,  1000,  1005,  2500. 
abstract   law,  2268  2. 
accomplice,  2618  166. 
alibi,  2525  230. 

appearance  of  witness,  2510  173-176. 
certificate   of  notary.  2265  2. 
consideration    of    character,    conduct,    etc., 

of  witness,  2518  169-172. 
corroborative  evidence,  2265  S. 
credibility  of  witness,  2267  3.  2268  10,  2517 

167-202. 
defendant  as  witness,  2268  11. 
direct    and    circumstantial    evidence,    2526 

239-246. 
documentary  evidence,  2828  208. 
dying    declarations.     See    tit.    Dying    Dec- 
larations. 


Where  no  section  mark  (5)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotation. 


INDEX. 


INSTRUCTIONS  TO  JURY  (Continued), 
as  to, 


of  finding  certain  facts,  251S  209-21S. 
of  presumption  on  burden  of  proof, 

336. 
on  evidence  of  conviction  of  witness  for 
felony,  22417  8. 
evidence    of    statements    of    deceased   per- 
sons, 2M7  428. 
expert   witnesses,   cautionary   instructions, 

2622  200,   201. 
explanation  of  denial  of  nonsuit,  2S2S  214. 
facts,  2800   61-166. 
falsity  of  witness 

given    in    language,    action    not    within 

rule,  2582  304. 
rule  restricted  to  material  matters,  2CRI1 
300-303. 
general    knowledge    of   Jurors    on    subject, 

2B28   260. 
generally,  see  analysis  of   437   pars.,  2tM>l. 
Impeaching  of  witness  the  question  is  for 

the  Jury,  2517  167-164,  2518  166-168. 
inference   of  facts.   2524   216,   216. 
insanity,   2545   416-420. 
intelligence   of  witness,  2519  177. 
Interest  ^ 

and  bias  of  witness,  2619  178. 
or  prejudice,  2268. 
Juries    distrusting    false    witnesses,    2681 

296,   296. 
law  of  the  case,  2624  217. 
least   satisfactory   evidence,  2646   426-437. 
as  to  statements  of  deceased  person,  2547 

428. 
object,  of  rule,  2647  436. 
objections  to  rule,  2647  436. 
that    best    evidence    must    be    produced, 

2546  426. 
that  evidence  to  be  estimated  according 

-to  power  to  produce.  2546  427. 
words  "weaker"  and  "inferior"  when  ap- 
plied    to     evidence     have     different 
meanings,  2548  437. 
matters 

of  fact,  2512  98-124. 

not  permissible.  2511  86-90. 
of   general   knowledge,   2518   111-118. 
of  science,  2514  114-119. 
mistaken  witness,  2581  297. 
motive,  2526   243. 
negligence,  2261  7. 
number  of 

causes.   566  66. 

witnesses  and  presumption,  2528  264-271. 
oral   admissions.   2532   306-321. 
policy  of  law,  1002  40. 
possession  of  stolen  property,  2524  218. 
preponderance    of    evidence,    2261    9,    2686 

328-341. 
presumption,  2851  8-10. 

of  fact  falls  within  the  exclusive  provi- 
sions of  Jury,  2528  268. 
of  non-payment,  2520  269. 
substantial  language  of  statute,  2874  7. 
that  there  is  no  presumption  against  es- 
tablished   fact,    2520    270. 
purpose  of  considering  character,  etc.,  and 
limitations.  2510   179. 


cases. 


203- 


272- 


279. 
evidence. 

Insanity, 


raising  doubt  being  insuffloient,  J646  422- 

424.     . 
reasonable  doubt,  2686  842-425. 
in   alibi,    amount   of  proof   to    establish, 

2586   342-344. 
Inappropriate,  when,  2646  421. 
relations  of  witness  to  party,  2619  180-181 
remarks   of   court   during   impanelment  of 

Jury,  2526  244. 
singling  out  particular  witness  objection- 
able, 2520   183-199. 
testimony    of    accomplice,   2884    322-327. 
"distrust"    includes    "cauUon,"    2884   321 
improper    where    accomplice    Is    defend- 
ant's witness,  2684  323-325. 
provision    applicable    to    perjury 
2584  326. 
use  of  husband's  property  by  wife, 
weight   and    effect   of   evidence, 

256. 
witness  false  In  one  particular, 
804. 
constitutionality  of  provision, 
cannot    be    based    upon    excluded 

2818  48. 
cautionary    concerning   defense    of 

2525  234,  235. 

comments  on  evidence  not  obviated  by  in- 
structions for  Jury  to  determine,  2&M 
286. 

confusing  and  contradictory  statements  in, 
1001  4. 

conjunctive,  when  distinct  issues  presented, 
2585  337-341. 

constitutional  provision  as  to, 

construction  of  provision  as  to, 
12-16. 

eontradletory 

and    inconsistent   Instructions, 
instructions.  2505  17-19. 

corroboration  must  not  be  commented  on  In, 

2526  237,   238. 
eonrt 

cannot  firive  Judgrment  contrary  to  general. 

1012  5. 
criticized.  2548  398,   899. 
Instructing  itself,  1027  19,  20. 
may  not  instruct  to  reject  testimony,  XM 
280,   283. 
dying  declarations,  included  within  rula 
2580   284. 
may  state  testimony  in,  2510  81-86. 
open  any  day  to  give,  tVL 
desire  must  be  requested,  2646  426. 
directing 

to     evidence     of     particular     witness    er- 
roneous, 2588  31&. 
verdict,  2506  20-22. 
direction   of  verdict,   1001   11-17. 
disregard  of,  new  trial  for,  1110  6. 
disregarded    must    be    as    to    some    material 

matter  to  authorize  new  trial,  UIO  6. 
duty  of.  2506  23.  24. 

court  to,  when  requested,  2682  809. 


91-124. 
7, 


1001    5-10. 


in,  reversal  for.     See  tit. 
must    affirmatively    appear  .in.    on    appeal 
2506  25,  26. 
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in  part,  1002  41.43. 

instruction,    ground    for    reversal*    when, 

2688   310-312. 
when  disregarded,  740. 
estoppel  to  complaint  of,  2006  27-29. 
exceptions  to,  2606  30. 

must  be  made   at   time  when   given,   lOSO 
18. 
expressing   view    as    to   weight   of   evidence 

and  reversal  therefor,  2626  231-233. 
failure   to   request  further   or  more  explicit, 

1002  26. 
further,  1007. 

after  Jury  retired,  1007. 
general  nature  and  requisites  of,  lOOOy  1066^ 


holidays,  etc.,  may  be  given  on,  112. 
hypothetical  statement  of  facts  in,  2616  148- 

152. 
in  circumstantial  evidence,  2687  346-850. 
as  to  what  constitutes  "reasonable  doubt," 

2687  351-366. 
chain  of  circumstances  leading  to  opposite 

conclusions.  2687  348-350. 
dcvrce  of  certainty  required 

absolute   moral    certainty    not   necessary 

2688  357. 

approach     to    absolute    conviction,    2688 

358. 
beyond   possibility   of  doubt.   2680  359. 
entire  satisfaction,  2630  360-864. 
facts    surrounded    by    degree    of    doubt, 

2689  365,   366. 

fanciful  doubt,  2689  867,  368. 
Judgment  of  reasonable  man  in  import- 
ant  affairs   of   life,    insufficient,   2640 
369-373. 
possibility   of   innocence,   2640   374. 
probability     not     sufficient     to     warrant 

conviction,  2640  375-377. 
proof  compatible  with  innocence  insuffi- 
cient.  2640   378,   379. 
"reasonably     satisfied,"     not    sufficiently 
definite,  2641  380. 
deferring  to  opinion  of  other  Jurors,  2641 

381-383. 
difference  from  rule  in  civil  action  should 

be  stated,  2641  884. 
doubt    created    by    argument    of    counsel, 

2641  387. 
every   necessary  fact  must  be  proved  be- 
yond reasonable  doubt,  2641  388-395. 
Instructlonn 

approved,  2648  396,  897. 
criticized,  2648  398,  399. 
mitigating   circumstances,   proof  of  estab- 
lished   by    preponderance    of    evidence, 
2644    410-424. 
in  civil  cases  not  deemed  excepted  to,  1062  6. 
in   general,   2608  1-60. 

in  the  conjunctive  when  distinct  issues  pre- 
sented, 2635  337-341. 
In   words   of  statute,   sufficient,  2680  285-294. 
inapplicable,    rule    as    to    least    satisfactory 

evidence,   is,  when,  2647  429-434. 
Incorrect,    1002   27. 
irrelevant,  1004  74. 
issues  may  be  stated  in,  2610  81-86. 


Judge  mjiy  not  instruct  as  to  matters  of  fact, 

2611  86-90. 
Jury  bound  by,  1004  76,  76. 
limiting  to  contested  facts,  2644  409. 
may  be  asked  as  to  facts  admitted,  986  7. 
misleading   and  erroneous,   1006  77-80. 
mitigating  circumstances,  as  to  establishing 
by  preponderance  of  evidence,  2644  410- 
424. 
modification  of  by  court,  1006  81-83. 
mnut 

be   applicable   to   evidence,^  2606   82-84. 
be  based  on  all  of  evidence*  2648  405-408. 
be  furnished  in  writing,  when,   1000. 
as  to,  generally,  see  analysis  of  90  pars., 
1000. 
be  read  as  a  whole,  2607  39-41. 
be  viewed  in  light  of  evidence,  2607  42. 
not  assume  facts  as  proof,  2614  125-156. 
naming  witnesses  in,  1006  84. 
necessity   of    requesting   desired,   2607   44-46, 

2646  425. 
new  trial,  for  disregard  or  misapprehension 

of,  1109. 
non-existence    of   evidence    not   offered    may 

be  assumed  in,  2616  163. 
not  containing  any  rule  of  law  properly  re- 
fused,  1008  46. 
occasions    when    particular    instructions    ap- 
propriate, 2684  321. 
of  Jury  as  to  evidence.     See  tit.  Jury. 
on  abstract  principles  to  which  there  was  no 

evidence,    erroneous,    1008   47-49. 
on  point  not  in  issue,  properly  refused,  1008 

50-73. 
on  theory  of  truth  of  testimony,  2607  43. 
particular  witness  should  not  be  singled  out 

in,  2681   298,   299. 
points  of  law  contained  in,   1000. 
practice  of  loading  down  case  is  disapproved, 

1006  85. 
preponderance  of  evidence,  as  to,  2600. 

instruction  as   to,  2684   328-341. 
question   need   not  ti%   repeated   in   requested 

language,  2648  400-404. 
quoting    from    decisions    of    courts    in    other 

cases.   1006  86. 
reasonable  doubt,  as  to,  2600. 
refusal  to 

instruct,     permitting     Jury     to     find      for 

greater    sum    than    demanded    proper, 

when,  1006  87. 

use  precise  laTiguage  contained  in  request 

not  error,  1005  88,  89. 

request     by     defendant     should     be     refused, 

when,  2616  144-147. 
requested     instruction     when     already     sub- 
stantially   given    may    be    refused,    2608 
47-53. 
reversal  on.     See  tit,  Reveraal* 
review  of.  46  64. 
right  of  each  party  to,  based  on  his  theory  of 

the  case.  1001  18-26. 
rulings   upon    admissibility   of   evidence    are 

not,  2608  54-60. 
should 

be  plain  statement  of  law,  2604  2-11. 
follow  code  language,  2688  316-320. 
not  be  argumentative,  2627  246-266. 
relate  to  point  in  issue.  2606  31. 
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INSTRUCTIONS  TO  JURY   (Continued).  . 
■peeUdi 

function  of  court  respecting,  lUMI. 
instructions,  lOOS. 
statements  merely  illustrative  not  erroneous, 

2517  156. 
testimony,  court  stating,  to  Inform  Jury  they 

are  exclusive  Judges  of  facts,   1000. 
that 

decision    consistent    with    truthfulness    of 

witness   preferred,  2528   257. 
discretion  of  Jury  Is  not  an  arbitrary  one, 

2528  26l 
effect  of  evidence  is  for  Jury,  2528  208-207. 
evidence  is  to  be  estimated  not  only  by  its 

Intrinsic  weight,  2501. 
if  weaker  and  less  satisfactory  evidence  is 
offered  It  should  be  viewed  with  dis- 
trust, when,  2501. 
in  civil  cases  the  affirmative  of  the  Issues 

must  be  proved,  2601« 
Judgment  as  reasonable  men  Is  test  In  con- 
sidering evidence,  2628  261-268. 
Jury  shall  decide  according  to  conscience, 

2528   256. 
not  bound  by  presumption   in   case  of  In- 
terested  witness,  2528  267. 
oral  admissions  of  party  must  be  reviewed, 

received  with  caution,  2588  813,  814. 
power  of  Jury  is  not  arbitrary,  2528  266- 

263. 
presumption  of  law  not  an  Inference,  2884 

5. 
the  testimony  of  an  accomplice  ought  to 

be  viewed  with  distrust,  2601. 
their   power   of   Judging   of   the    effect   of 

evidence  Is   not  arbitrary,  2601. 
they  are  not  bound  to  decide  In  conformity 

with   the  declari^tlons   of  any  number 

of  witnesses,  2601. 
weight   of   evidence  is   for  Jury,  2524   221- 

229. 
witness  false  In  one  thing,  his  testimony  is 

to   be   distrusted   as   to   others,   2501. 
to  be  read  and  considered  as  a  whole,  1002 

28-89. 
to  bring  In  general  and  special  findings  that 
they  should  make  them  harmonize,  1012 

4. 
to  court,  propositions  of  law  which  are,  1028 

50. 
verbose   Instructions,   1005   90. 
weight  and  character  of  evidence,  2500. 
what  must  be  furnished   on  request,   1000. 
wholly  covered  by  other  Instructions,  prop- 
erly   refused,    1008    44,    45. 
"wilfully"  false,  effect  of,  2630  290. 
written  request  for  unnecessary,  2584  327. 
written  statement  of  points  of  law 

as  to.   generally,  see  analysis  of  90  pars., 

1000. 
to  be  furnished,  1000. 
to  be  signed,   1000. 

INSTRUMENT 

construction  of,  2278-J 
demand  for  inspection  of,  048. 
execution   of,   defined,  2835. 
how  pleaded  in  Justices'  court,  1889. 
lis  pendens  is  not  a,  within  recordation  act, 
506  20. 


loss  of,  proof  of  by  affidavit  as   foundation 

for   secondary   evidence,   2412   27. 
pleaded 

genuineness   of,   how  admitted    or   contro 

verted,  640-648. 
hpw.  In  Justices'  court,  1880. 

INSTRUMENT  IN  WRITINO.     See  tit.  "Writtem 
Instrument. 
definition  of,  1904  t. 

INSURANCE,   lilFE 

Insurers  in  separate  policies  may  be  Joined. 
406. 

INSURANCE   COBTMISSIONER 

corporation   formed   to   act   as   surety   to  be 

examined  by,  duty  of,  1569. 

INSURANCE  COHPANT*    See  tlL  Corpavnttou. 

Joinder  of.  In  action  on  Joint  Insurance,  408 

19. 

INSURANCE   POLICY.     See   tit   PoUey   of  la- 


INSURRECnON,  TITAR   OR  PESTILENCE 

change  of  place  of  holding  court  because  of. 
118. 

INTEGRITY 

presumption   of   In   petitioner   for   letters  of 
administration,   2886   20. 

INTENDMENTS  AS  TO  PROCEEDINGS 

as  to,  generally,  42. 

Indulged  as  to  Inferior  courts,  46  €6-68. 

INTEREST.     See  tit.  BtlHi  and  Note*. 

action  to  foreclose  where  only  Is  due,  1219  4. 

allowance  of  In  Judgment,  968  68. 

as   counterclaim,   618  48. 

claim   against  decedent's   estate,   on,   1989. 

counterclaim  of  rent  In  action  for,  682  60. 

damages,  as.  In  eminent  domain,  1775. 

default  In  payment  of,  election  of  holder  to 

foreclosure,  1220  26-28. 
delay     of     executor,     etc..     In     accounting. 

chargeable,  2071  7,  8. 
disbursements,   on,   in  partition  proceedings. 

1815. 
dls«nallfien 

Judge  or  Justice,  when,  120. 
probate  Judge  to  act,  when,  1882^  1888. 
foreclosure  of  mortgage  for  failure  to  pay. 


is  debt  secured  by  mortgage,  when,  1221  37. 
Judgrment,   on,  1150,  1547. 
mortgage  of  decedent's  estate,  on,  2080. 
must  be  included  by  clerk  in  Judgment,  1552. 
as  to,   generally,  see  analysis  of  17  pars.. 
1552. 
of  tenant  in  common,  may  be  attached,  and 

how,  880  22. 
of  witness 

Instruction  as  to,  3268  15,  16. 
may  be  shown  on  cross-examinationt  2459 
63-67. 
on  Judgment 

as  to,  1150,  1547* 

in     eminent     domain.     9ee     tit.     Eaalnent 
Domain. 
on  mortgage  on  decedent's  estate,  2090. 
payable   periodically,   default,    effect   of,  281 

68,  284  89. 
prompt  payment  on  demand  after  maturity. 

281  S7. 
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INTEREST    (Continued). 

provision   that  Judgment  shall   bear,   1653. 

rebate,  on  foreclosure,  1234. 

receiver,  funds  in  'hands  of  may  be  invested 

on,  949. 
redemptloner  must  pay  what,  1188-119aL 
referee,  of  in  action,  disqualifies,  1044. 
stopped  by  offer  of  defendant  to  compromise, 

1007  5,  6. 
upon  fine  imposed  by  Judgment  in  action  for 

usurpation  of  office,   1343  23. 

INTEREST-BEARING  CliAIMS 

payment  of  by  executor,  etc.,  1969. 

INTERESTED 

Judge  disqualified,  120. 

INTERFERENCE  WITH  RIGHTS 

injunction   against,   817   45. 

INTERLOCUTORY   DECREE.     See    tits.    Inter- 
locntory  Jndffmenti  Interlocntory  Order, 

cannot    be    reviewed    on    appeal    from    final 

Judgment,  1471  21. 
deemed  excepted  to,  1051. 

directing    specific    performance    of    convey- 
ance,   not   appealable,   1490   227. 
in  action  for  partition,  appeal,  1417  38,  1486 

119-123. 
In  partlttoB 

appeal,   when,   1417  38,   1480  119-123. 
Interest   of   parties    to   be   determined   be- 
fore, 1397  4-11. 
in  probate  proceedings,  1514  62. 
may   be   entered   in    equity,    1614   60,   61. 
or  Judgment,  appeal  from,  1417  39. 

INTERLOCUTORY   JUDGMENT.     See    tits.    In- 
terlocutory Decreei  Interlocutory  Order, 

appealable,  1477. 
time  for,  1412. 
'*       in    action    to   enforce   trust,    not   appealable, 
1484   75,   76. 
in   divorce,    not   reviewable   on   appeal    from 
final  Judgment,  1471  22. 

INTERLOCUTORY    ORDER.     See     tits.     Inter- 
locntory  Decreei  Interlocutory  Judgment. 

deemed  excepted  to,  1051. 

in  cases  other  than  partition,  not  appealable, 

1484   78. 
in  Interpleader,  429  163-168. 
In  partition,   not  reviewable  on  appeal  from 

final  Judgment,  1471  28,  24. 
subjecting  trust   fund   to  payment  of  claim, 

not  appealable,  1484  77. 

INTERNAL  REVENUE  LAWS 

action  for  penalty,  compromise,  814  21. 

INTERPLEADER 

as    to,    419. 

'        general   rules  governing,  423  64-87. 
j        in  general,  419,  421  6-63. 
j        instances  of.  480  176-192. 

order  amending  or  dismissing  complaint  in. 
appealable.  1484  79. 
I        pleadings  in,  420  88-163. 
'        proceedings  in,  429  154-175. 

right    of    in    mechanics*    lien    action,    2813 
15. 

when   and   how  maintained,  419. 

INTERPRETATION.     See    tit.    Construction. 

of  writings,  rules  for,  2281.  


appointment  of  Indian  as,  2814  4. 
construction  of  provision,  discretion  of  court, 
2818  2. 

contempt,    guilty    of    on    failure    to    attend 

when  summoned  as,  2818. 
generally,  2818. 
is  witness,  2801  2. 
may  be  summoned,  when,  2818. 
must  be  sworn,  2301  2,  2313. 
when  to  be  sworn,  2818,  2814  5. 

INTERROGATION.     See     tits.     Interrosntorlesi 
WltncMCs. 

as    to,    generally,   see    analysis    of   17    pars., 

2446. 
discretion  of  court  as  to,  2440  3-6. 
mode  of  may  be  controlled  by  court,  2440. 

INTERROGATORIES.     See     tits.      Depositions  t 
Evidence. 

annexed    to    commission    to    take    testimony. 


to  be  submitted  to  prisoner  on  application 
for  discharge  from  arrest,  may  be  in 
writing,  1089. 

INTERRUPTION     OP     POSSESSION.     See     tit 
AdTcrse  Possession. 

effect  on  adverse  possession,  282  86. 


INTERVENTION 

aggrieved  party,  may  appeal,  when,  1411  26,  26. 

answer   to,  431. 

appeal   from   order  dismissing  complaint  In, 

1417  39. 
as  to  general  appearance  of,  481. 
as  to,  generally,  see  analysis  of  199  pars.,  481. 
by  assignee,  481  93. 

defendant  to  may  recover  costs,  when,   1543  9. 
demurrer  to,  481. 
dismissal,   nonsuit   and   appeal,    efltect   of   in, 

442    183-199. 
exception  to  order  refusing,  1051  32. 
failure  to  intervene,  efltect  of,  435  39,  40. 
generally,  431. 

In  actions  of  partition,   1292  8-11. 
in  attachment,  802  103-113.  ^ 

in  general,  433  1-15. 

inconsistent  defense   In  answer  to,  025  26. 
interest  giving  right  to  intervene,  434  16-33. 
Interlocutory    decree    regarding,     appealable 

when,  1484  80. 
may   be    made    by   surety   on    replevin    bond. 

800   9. 
method  of  intervening,  statutory  provisions, 

440  139-142. 
order  allowing  properly  made,  when,  1513  48. 
pleading  and  practice  In,  440  143-173. 
service  of,   on  parties  and  attorneys,  431. 
what   constitutes,  435   41-43,  441   174-182. 
when  and  how  effected,  431. 
who  may  intervene,  435  44-105. 
who  may  not.  438  106-115. 
within  what  time  party  may,  489  116-138. 

INTESTATE 

decedent  leaving  will  is  not,  1839  10. 
every,  presumed  to  have  an  heir,  2890  131. 

INTIMATE  ACQUAINTANCES 

construction  of  provision,  2293  88. 
discretion  of  court  as  to  who  are,  2298  39-44. 
revl<»w    of   on    appeal,    22fKI   45-48. 
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INTIMATE  ACQUAINTANCES  (Continued), 
extent  of  testimony,  2294  49. 
testimony    not    limited    to,   2294   50. 
who  are,  2293  33-37. 

INITENTORY.     Sef»     tit.     Inventory,     Apprnlae- 
nient  and  Pocmeasion  of  Estate. 

of  attached  property,  890. 

IJr\'E:tfTORY,  AI*PRAISEME\T  AND   POSSES- 
SION    OF     ESTATE.     See     tit.     EMtates     of 
Decedents, 
action 

by   administrator    for    possession,.   1895    3. 
by  heirs,  for  possession,  must  have  present 

rlgrht.  1896  5. 
for  damages  for  death,  right  of  in  admin- 
istrator,  1896   18. 
to  enforce  trust,  parties,  1902  88-91. 
actual    custody    of    assets,    court    cannot   de- 
prive administrator  of,   1895  6. 
Administrator 

and   executor,    possessed    of   real   and   per- 
sonal estate,  1893. 
real  estate  acquired  by,  1900  69. 
recovery  by,  showing  necessary,  1900  70. 
removal  from  office,  1900  71. 
right  of  action  for  damages  for  death,  in. 
1890  18. 
adverse  possession  of  administrator  for  pos- 
session, 1895  4. 
aft*»r-discovered  property.  Inventory  of,  1893  2. 
agreement    of    heirs    cannot    avoid    adminis- 
tration, 1895  7. 
appraisement.     See    tits.    Appraisement ;    Ba- 
tates  of  Decedents. 
and  pay  of  appraisers,  1888  7. 
estate  all  in  money,  no  appraisement  neces- 
sary,   1889. 
transfer    to    wife    in    trust    to    be   included 
in   Inventory,  1889  2. 
appraisers 

oath   of,   1888. 
pay  of,   1888. 
assets 

balance  after  counterclaim  only  Is,  1896  16. 
rents  part  of,  1902  4. 
body     of    deceased,     probate     court    has    no 

jurisdiction   over,    1895   8. 
community  property 

administration   on,   1901   77. 
subject   to   administration,    1895   9. 
conversion  of  land  Into  money,  direction  for, 

1805    10. 
con-veyance  by 

executor,    recovery    of   propertv,    1896    11. 
heir  of  interest,   effect,   1896   12-14. 
cotenanta,   rights  of  heirs,  1896  15. 
counterclaims,  balance  only  is  assets,  1896  16. 
debts 

liability  of  property  for,  189b  19. 
marshaling  of  assets,   1896  20. 
delay      In      administration,      effect      of      and 

remedy,   1896   20. 
devisee 

and  heir,   titles  of,  distinction,   189T  24,   25. 
of  proceeds  of  sale  of  remainder,  rights  of, 
1897    23. 
devise  must  be  specific   to  cut  off  heir,    1897 

*.  A. 
discharge    of    debt    against    executor,  *  1891. 
bequest    of   debt    against    executor,    1891. 


disposed  of  property  need  not   be  appraised, 

1893  3. 
effect   of   naming   a   debtor   executor,    1SS9. 
administrators  not  affected,   1890. 
amount  due  on  executor's  note  chargt*abl? 

In  account,  1800  5. 
as   to,   generally,   see   analysis   of   18   par*, 

1889. 
construction   of  provision,   1890  7. 
debts 

appraisement     of,     amount     immateri&l, 

1890  4. 
not  cash  for  all  purposes.  1890  8.  10. 
form  of  decree  settling  final  account,  1891 

11. 
liability  of  sureties  of.  1891  12-18. 
to  what  extent  charged,  1890  6. 
ejectment 

by   executor,   legal   title,   1897   26,    27. 

by    heir    pending    administration,    ^897    28- 

32. 
parties  to,  1899  54. 
executor 

as    trustee,    title    of,    1897    33. 
ejectment  by,  legal  title,  1897  26,  27. 
may  maintain  action  for,  1901  86. 
or  administrator   to  deliver   real   estate  to 
or   devise,    when,    1902. 
as  to,  generally,  see  analysis  of  4  pars., 
1902. 
removal   from   ofilce,   1900   71. 
sole  legatee,  effect  of,   1897  34. 
foreclosure  of  mortgage  of  deceased.  168S  39. 
foreign   assets,  duty   of  domiciliary  executor 

to    gather    In,    1898    40. 
fraudulent  deed,   heir   may  sue   to  set  aside. 

1898  36-38. 
further   Inventory,    1888  6. 
general  powers  of  executors  regarding  prop- 
erty,  1896   41. 
hoir 

cut  off  by  specific  devise,  1897  22. 
judgment     against,     lien     attaches,     when. 

1896   42. 
may  sue  to  set  aside  fraudulent  deed,  18M 

36-38. 
not    prevented    from    recovering    by    void 

probate  proceedings.  1902  94. 
origin  of  title  of.  1899  53. 
parties  to  ejectment  suit,  1899  54. 
Inventory 

disposed     of     property     need     not     be    ap- 
praised,  1893   3. 
effect  of  absence  of,  1892  2,  3. 
how  made,  1888. 
all   debts,    1888. 

all   of  the  estate  of  decedent,   1888. 
all    securities    for    payment    of    money. 

1888. 
bonds,   1888. 
interest     of      decedent      in      partnership 

property,  1889  2. 
mortgages.    1888. 
notes,  1888. 

partnership    and   other   interests,   1888. 
property     of     which     administrator     has 

knowledge,  1889  3. 
the  sum  which  may  be  collected  on  each 

debt,   etc.,   1889. 
value   given    In   not   conclusive,   1869  4. 
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INVENTORY,  APPRAISEMENT.  AND  POSSES- 
SION OF  ESTATES  (Continued), 
how  made, 

fvhat  Inventory  mast 
contain,   1888. 
show,  1889. 
money   transferred  In  trust  to  wife  to  be 

included,   1889  2. 
new  inventory  for  purposes  of  homestead, 

1S93  4. 
oath    to.    1892. 

object    of    requiring:    affidavit    of    adminis- 
trator,  1892  4. 
of  after-discovered  property,  1893. 

duty  of  administrator  to  cause  appraise- 
ment of,  1893  2. 
retnm 

what  Is  sufficient  as,  1892  5. 
second  inventory,  necessity  and  materiality 

of,  1893  5. 
signature    by    appraisers    and    executor    or 

administrator,  1892. 
to  account  for  all   moneys,  1889. 
to  be  returned,   1887. 

as  to,  erenerally,  see  analysis  of  7  pars., 

1887. 
compensation   of  administrator,   evidence 

of,  1888  5. 
evidence    of    compensation    of    adminis- 
trator, 1888  6. 
Including  homestead,  1887. 
new  or  further  Inventory,  1888  6. 
provision  as   to  Is  directory,   1888  4. 
Judgrment  agralnst  heir.   Hen   attaches,   when, 

1898  42. 
legrlslatlve  power  over  vested  property,  1898 

43. 
Hen 

on    judgment    agralnst    heir    vests,    when, 

1898  42. 

payment  of  to  redeem  from,  1896  44. 
life  insurance  vests  in  legral  heirs,  1899  46-47. 

subject  to  administration,  when.   1899  48. 
marshaling:  of  assets,  1896  20. 
money 

Slven  in  trust  by  deceased,  does  not  vest, 

1899  49. 

eriven  to  widow,  1899  60. 


debt,  application  of  rent  of,  1909  3. 
of  deceased,  foreclosure  of,  1896  89. 


of  heir,  foreclosure  by,  1899  62. 

of  personal  property,  rights  of,   1899  61. 
new    inventory   for   purposes    of   homestead, 

189S  4. 
notice   to   creditors   before  making:,   1888   7. 
of  liability  of  property  for  debts,  1896  19. 
orIg:ln   of   title  of  heirs,   1899   63. 
Vnrtltlon 

executor  cannot  maintain,  1899  66. 
Vnrtnersblp 

account  must  be  with   executor,   1899  68. 

property,  1899  68. 
pay  of  appraisers,  1888. 


estate  to  be  possessed  by  executor  or  ad- 
ministrator, 1898. 

property,  title  of  administrator  and  power 
of  sale,  1900  69. 


pleading  capacity  to  sue,  1900  60,  61. 
possession,   right  of,  Is  as  of  time  of  death, 

1901   83. 
power  given  In  will,  title  of  executor,  1901  76. 
preservation  of  property,  heirs  entitled  to  as 

received,  1900  62. 
privity   of  estate  of  administrator  and  heir, 

1900  63. 

property,  preservation  of,  1900  62. 

public  land  filed  on  by  pre-emption,  1900  64. 

qnletlnfc  title.     See  tit.  Action  to  ^niet  Title. 

administrator    has    sufficient    interest    for, 
1900  65. 

devisee  may  claim  title,  1900  66. 

grantee    of   devisee    may    maintain    action, 

1900  67. 

heirs  may  maintain  action.   1900  68. 

real  estate  acquired  by  administrator,  1900 

69. 
special    administrator,    may   Join    heirs    in. 

1901  78. 

real  estate  to  be  possessed  by  administrators 
or  executors,  1898. 

recovery    by    administrator,    showing    neces- 
sary, 1900  70. 

removal  from  office  of  executor,  etc.,  1900  71. 

rents 

application   of  in   case   of   mortgage   debt, 

1902  3. 

heir  not  entitled  to  receive,  1900  72. 
of  real  estate,  title  to,  1900  73. 
part  of  general  assets,  1902  4. 
repair  of  buildings,  reconstruction  permitted, 
when,  1901  74. 
order  of  court  for,  1901  76. 
return  of 

in   proceedings   for  homestead,   absence   of 

affidavit,  1918  109. 
what  sufficient  as,  1918  108. 
risht  of 

action,  test  of,  1901  81. 
possession 

extent  of,  1898  36. 

in  vacancy  of  administration.  1909  93. 
second   inventory,   necessity  and   materiality 

of,  1898  6. 
separate  and  community  property,   adminis- 
tration on,  1901  77. 
special    administrator,    may   Join   with    heirs 

in  action  to  quiet  title,  1901  78. 
statement    as    to   character    of   property   in, 

effect  of,  2294  61. 
■tatnte 

controlling  rights   of  heirs,  1901  78. 
of  limitations  runs  against  right  of  posses- 
sion of  administrator,  1901  80. 
statutory  rights,  1896  17. 
time  of  death,  right  of  possession  is  as  of,. 

1901  83. 
title 

of  administrator.  1901  84. 
vests  when,  liability  of  debts,  1901^  82. 
trespass,   devisee   may   maintain   action    for, 

1901  86. 
trover,    administrator   may   maintain    action 

for,   1902  87. 
tmst 

action  to  enforce,  parties,  1902  88-91. 
property,   administrator's  title,   action   for^ 
1902  92. 
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INVENTORY,     APPRAISEMENT,     AND     POS- 
SESSION  OP   ESTATE    (Continued), 
vacancy   In   administration,   rl^ht   of  posses- 
sion,  1002  93. 
void  probate  proceedlngrs  cannot  prevent  re- 
covery by  heir,  1002  94. 

IRREGULARITY 

effect  of.  In  proceedings  on  judicial  sale,  1107. 

grounds   for   new   trial,   47   72. 

in    Judgment    after    demurrer    is    overruled, 

when,  764  192. 
in    proceedings,    not    to    prevent    perjury    in 

witness  testifying,  2400  9. 
in  withdrawing  cause  from  jury,  764  191. 
new  trial  for,  1073. 
of  execution  does  not  render  service  of  void, 

1158  2. 
of   proceedings,    ground   for   new    trial,    1073. 
where     amended     decree     is     what     original 

should   have   been,   706   220. 
where   same  judgment  would   be   rendered 
on   new   trial,  766  221. 

IRRELEVANT  MATTER 

Striking  out,  <M7. 

IRREPARABLE   INJURY.     See   tit.   Injunction. 

averment  of,  when  insufficient,  830  233-287. 

complaint  to  enjoin  sherltf's  sale  of  land, 
830   238. 

destruction  of  plaintiff's  growing  crop,  830 
239. 

injury  threatened  to  substance  of  inherit- 
ance, 830  240. 

must  be  shown  by  facts  which  justify  con  • 
elusion,  880  241. 

nuisance  will  not  be  enjoined  as,  when,  :«oO 
242. 

vested  rights  likely  to  suffer,  881  215. 

IRRIGATION.     See    tits.    Irrigatfon   Bouda;    Ir- 
rigation DUtrlct*. 

increased  cost  of  consideration   in   a«=*3ess:in4< 

damages   in   eminent   domain,   1773   56. 
Injunction     to     prevent     diversion,     lefusa!, 

bond,  847. 
right  of  way   for  ditch,  2403  7. 
IRRIGATION  BONDS.     See   tit.   Irrigation  Dis- 
trict. 
mandamus  to  compel  payment  of  coupons  of, 
1500    14. 
IRRIGATION    DISTRICT.     See    tit.    Territories. 
as  to.  2564  34. 

assessment   of,   enjoining  collection,  814  8. 
bonds  of,  proceedings  to  confirm,  1322  19. 

ISLAND 

connected  with  main  land  at  low  tide  does 
not   pass,    2602   321. 

ISSUES 

bringing  to  trial,  900, 

by   whom   tried   and   order  of   trial,   087. 

i'alendar,  900. 

definition  of,  085. 

justices'  courts,  1888. 
determination  of  issues  of  fact  is  verdict  or 

decision,  086  4. 
different  kinds   of  issues,  985. 
fact 

jury,  how  waived,  1019, 

of,   raised   how,   085. 
justices'  court.  1388. 


of,  reference,  987. 
of,  tried  how.  867. 

justices'  court,  1888. 
tried  by  jury  generally,  987. 
findings  made  only  upon  issues,  866  5,   6. 
general   denial  puts   in  issue,   what,  586. 
heirship,     issues    to    determine,     how     tried, 

2129. 
in    proceedings    against    Joint    debtor    after 
judgment,  how  tried,  1608. 
defined,  086. 
of  fact 

in    divorce    not    raised    by    default.    SM 

10-12. 
upon  which  findings  are  permitted  or  rtj« 
quired,   086   8,   9. 
raised  when,  085  4.  5. 
jury,  waiver  of,  1010. 
justices'  court,  1888. 
justices'  courts,  in.     See  tit.  Jnatlc«a*  Conrta. 
kinds  of,  085. 
law  of 

issue  of  to  be  first  tried,  987. 
judgment  on,  1040. 
proceedings   after   determination   of. 
raised  how,  985. 

justices'  court,  1388. 
tried  how,  086. 

justices'  court,  1388. 
mode  of 

reviewing  action  of  court,  986  13. 
trial.     See   tit.   Trial. 
o?  fact,  how  raised,  086.  , 

as  to,  generally,  see  analysis  13  pars.,  986. 
l^reaumption    that    all    matters    within,    were 

passed  upon,  2378. 
probate  court,  in,  how  tried.  2177. 
reference  of,  when  ordered,  1040. 
Fpeoial,  210. 
trinl 

)>ringlng  on,   900. 
postponement   of,   001,   998. 

;te:is 

pleaded,   need   not  be,  052. 

JEOPARDY   AND   FORMER  ACQUITTAL 

are    <iuestions    of   fact,   2606   13. 

JE\^'^EI.ER'S    SAFE 

exempt  from  execution,  when,  1171  33. 

JOINDER    OF    CAUSES.     See    tits.    ComplalBti 
Partlen. 

action  for  damages  and  injunction,  565  42, 
as    to   separate    counts   and   parties   affected, 

565   52-7S. 
as  to  what  causes  of  action  may  be  joined, 
560. 
acts  of  a  single   transaction,  562  7-20. 
as   to,   generally,   see  analysis  of  78  para« 
661. 

dalins 

affecting  specific  real  property,  damages. 

etc.,  663,  21-26. 
against  trustee.  664  30-33. 
to    specific    personal    property,    damages. 

etc.,  664  27-29. 

iBlnrleM  to 

character,  664  84-36. 
person,    504    37,    38. 
property.  565  39-51. 


f 
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JOII>n>BR  OF  CAUSES   (Continued). 

cannot    be    united    except    where   authorized 

by  statute,   666  55. 
claim  to  rente  and'  profits  with  damases  In 

withholding.  068  23. 
construction  of  the  provision  as  to»  66S  S. 
conversion  of  personal  property  in  breach  of 

contract,  662  11. 


arlslngr   at   different   times   from   a  single 

wrong,  664  28. 
for  breach  of  contract  and  quantum  meruit* 
068  12. 
for  trespass  and  injunction,  666  46. 
demurrer,   cause  of.     See  tit.   Domurrer. 
each  count  must  contain  all  necessary  facts, 

666  60,   61. 
election  between  counts.     See  tit  BleetlOB. 
forcible    entry    and    forcible    detention,    666 

62-64. 
in  action  for  usurpation  of  office,  etc^  18S7 

186,  187. 
la  iBjaneilon 

not    ground    for    dissolving    upon    motion, 
861    42. 
iajiiry   to 

person  and  to  property,  664  87. 
property  and  to  character,  664  36. 
instructions  to  Jury  as  to,  666  66. 
joinder  of  legal  and  equitable  causes  of  ac- 
tion. 668  6. 
misjoinder  of.     See  tit  Mlajoiader  of  Cawies. 
demurrer  for,  667. 

motion  to 

compel  plaintiff  to  elect  between,  66T  71. 
separately  state,  666  70. 

must  affect  all  parties  to  action,  667  74. 

objection    that    separate    are    not    distinctly 
stated  in  and  numbered.  667  72. 

parts   of  same   transaction,   662   6. 

recovery    of    personal    property    with    dam- 
ages   for    detention,   664    27. 

specific    performance    in    action    to    recover 
money,  668  20. 

specification    of    the    sums    due    upon    the 
several   causes,   667   76. 

stating  separate  counts  in  one  cause  of  ac- 
tion,   666    66,    57. 

sufficiency  of  complaint,  667  76. 

to  abate  nuisance  and  recover  damages,  666 
40. 

to    allege    diversion    of    water    and    recover 
damages,  666  44. 

to  enjoin  blasting  and  recover  damages,  666 
41. 

to  quiet  title  and  have  instrument  declared 
mortgage,  666  43. 

two  actions  for  ejectment,  666  61. 

two   distinct   nuisances,   666   50. 

what  actions  may  be  joined,  660. 

when  cause  pleaded  in  several  counts,  667  73. 

wrongs  perpetrated  at  different  times,  564  29. 
JOINDBR     OF     PARTIBS.     See     tits.     Parties  | 

Pleadings. 
JOnVT   AND    SBVERAI/   CONTRACTS    OR    OB- 
LIGATIONS.    See   tit   Joliit   Obligations. 

Joinder  of  defendants  in  action  on.  468  12-16. 
JOINT  AUTHORITY 

as  to.  16. 

majority  may  act,  16. 


JOINT  CONTRACT 

action  on  in  Justices'  court,  service  outside 

of  county,  1876. 
all   parties   to  must  be  made  Joint  defepd- 

ants,   466   50-6S. 
appearance,   by  other,  where  one  defendant 

appears,  487'. 
bringing  in  parties  in  action  on,  448  26. 
service  of  summons  where  one  or  more  ap- 
pear, 487. 
JOINT  DEBTORS.    See  tit  Proeeedlags  against 
Joint  Debtors. 
affidavit   to   accompany   summons,   1606. 
answer,   when    filed   and   what   it   may   con- 
tain, 1606. 
appearance  by  other,  where  one  or  more  ap- 
pear,  487. 
contribution,  1188. 

declarations  of.  when  admissible,  2288. 
execution  on  Judgment  against,  1160. 
issues,  how  tried,  1606. 
JadgBBent 

not  to  exceed  amount  remaining  unsatis- 
fied, 1666. 
proceedings  against  those  not  served  after, 
1604-1606. 
new  complaint  need  not  be  filed  in  proceed- 
ings against,  1666. 
not    summoned    In    original    action    may    be 

summoned  after  Judgment,  1604. 
of   decedent,    testimony   admissible   to    resist 

claim.  2807  39. 
only  judgment  that  can  be  rendered  is  what, 

1607   8. 
parties    not    summoned    in    action    may    be 
summoned  after  Judgment.   1604. 
amendment  of  original  action  not  allowed, 

«  1604  8-6. 
as  to.   generally,  see  analysis  of  14  pars., 

1604. 
Judgment,  amount  and  form  of,  1606  7. 
nature  of  proceedings  and  defense.  1606  8. 
object  of  statute   regulating.   1606   9. 
parties     who     may     be     bound,     1606     10- 

12. 
similar  Judgment  of  a  sister .  state,  action 

on.   1606  IS. 
Statutory  proceedings,  amendments  and  de- 
fenses,  1606  l4. 
proecedlngs    after   Jndgment 
answer,  1606. 
defense,  1606. 
how  issue  tried,  1666. 
what  constitutes  the  pleadings,  1606. 
several,  some  only  served,  628. 


service  and  return  of.  1606.  i 

to  after  Judgment,  affidavit  for,  1606. 
what  to  contain  and  how  served,  1606. 
verdict,  what  to  be.  1606. 
what  constitute  pleadings  in  the  case.  1606. 
JOINT  DEFBNSB 

residence  In  different  counties,  venue,  470  73. 
JOINT  GUARDIANS.     9ee   tit   Onardlnns. 

account  of,  2284. 
JOINT  INSURANCE.     See  tit  Inavranee. 

Joinder  of  companies   in   action   on.  408  19. 
JOINT    JUDGMENT.     See     tits.     Costs |     Jndg- 
ments. 
for  costs,  1648  10. 
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JOINT     OBLIGATIONS.     See     tit.      Joint     and 
Several  Cfrntracta  or  Obllsatlona. 

acknowledgrment    by    one    of    debtors,    effect, 

340  67,   58,  65-67. 
declarations   of,   when   admissible,  2288. 

JOINT  PURCHASBR.     See  tit.  Purchasers. 

necessary  party  In  action  by  vendor  to  quiet 
title,  405   59. 

JOINT   TENANTS.      See    tits.    Coteaanta^    Par- 
tltion;  Tenants  in  Common. 

any  number  may  sue  or  defend  for  all,  880, 

409.  • 

husband  and  wife  can  sue  as,  410  13. 
in   homestead.     See  tit.  Homestead. 
parties  in  suits  concerning,  809,  409. 
partition,  may  sue  for,  1280. 
waste  by,  1248. 

JOINT  TBNURB.     See  tit.  Joint  Tenants. 

partition  of  made  only  in  probate,  when,  2154 
2-6. 
JOINT    TORT-FEASORS.     See  tit.  Tort. 

all  must  be  joined  in  action  for  injunction, 

405  55-57. 
amended  dismissing  as  to  one,  effect,  9S6  18. 
costs  in  action  against,   1542  2. 
satisfaction  as  to  one,  effect  on  others,  1148 

19. 
verdict   against   two   or   more,    new   trial   as 
to  some,   effect  on  others,  956  19. 
JOINT  TRESPASSER.     See  tit.  Trespass. 

in  attachment  is,  with  officer,  when,  904  40. 
JOURNALS    OF    SENATE   AND   ASSEMBLY 
judicial  knowledge  of.  2299  17. 
properly    certified,    admissible    in    evidence, 
2277    6. 
JUDGE.     See   tits.   Conrtf  Justices   of  the   Su- 
preme   Court)     Superior    Judges ^    Jpstices 
of  the  Peace)  Probate  Court, 
absence  of 

adjournment,   118. 
proceedings  in,  118. 
abusing  in  brief.  172  36. 
acknowledgments  may  be  taken   by,   128. 
aflldavit 

in   another  state,   may  be   taken   by,  2421* 
may  be  taken  before,  2420. 
may  take,   128,  2420,  2421. 
appeal,  undertaking  on,  power  to 
fix  amount  of,  I486. 
take  Justification  of  surety,  1460. 
arrest,  order  for,  by,  778. 
attachment,   releasing,  Oil. 
attorney 

acting    as    Judge    pro    tempore,    oath,    au- 
thority, and  powers  of,  68. 
Tnai,y  be  agreed  on  to  act  as  by  the  parties, 

60. 
may    be,    pro    tempore,    by    agreement    of 

parties,  60. 
may  be  selected  to  act  as  Judge  pro  tem- 
pore, 69. 
must  not  act  as,  127. 
must  not  have  as  partner,  127* 
authority    of   presumed,    no   question   raised, 

2888    50. 
by  agreement  of  parties, 
chambers,  power  at 
superior,    119,   127. 
supreme  court,  119,  127. 


chanse  of 

during  proceedings,   error,   when,   T61   148L 
for  bias,  etc.,   procedure,  120. 
changing  place  of  holding  court,  118,  114» 
commission   to   take  evidence  without  state. 

power  to  issue,  2424. 
contempt.     See   tit.   Contempt. 

as  to,  1724-1748. 
county  other  than  his  own,  holding  court  in, 

•    118. 
court,  holding  in  another  county,  118. 
decision,  meaning  of,  1548i. 
denying    motion,    not   presumed    disqualified, 

2390  68. 
depositions   may   be   taken   before,    128. 
directing   sherifF    to    provide    suitable    rooms 

for    court,    114. 
disqualiflcation  of 

and  transfer  of  administration,  1882. 
changing  place  of  trial,  479. 
to  practise  law,  127. 

to  sit  or  act,  what  matters  amount  to.  120. 
(Eus  to,  generally,  see  analysis  of  96  pars.. 
121. 
transfer  of  administration  for,  1888. 
disqualifled 

change   of  venue,  69  5,   6. 
construction  of  provision  as  to,  491  12. 
judgment     after     improper     refusal     to 

grant  change,  492  17. 
Jurisdiction    is    not    devested    by    giving 

notice  of  motion,  492  18,  19. 
mandamus    wil^  issue    to    enforce    right. 

492   20-22. 
provision  applies  to  Judge  who  Is  acting 
at  time  of  application,  491  13-16. 
costs  on  transfer  of  cause,  488. 
Jurisdiction   on    transfer   of   cause,    483. 
papers    transmitted    on    transfer   of   cause, 

498. 
power  of  disquallfled  Judge,  492  23-32. 
presumption   upon   application   for  change, 

498    33. 
pro  tempore,  09  5,  6. 
proceedings     after     Judgment     in     certain 

cases   transferred,  494. 
prohibition  will   He  to  restrain   from  pro- 
ceedings, 498  34-36. 
transfer  of  cause,  490. 
application  made,  when,  401  2-6. 
as  to,  generally,  see  analysis  of  38  pars., 


burden    of    proof    upon    moving    party, 

401  7. 
conditions  existing  at  hearing  of  motion 
is  test,  481  8. 
waiver  of   right  to  change,  486  37,   38. 
when,  120. 

duty 

in  construction  of  contracts  and  statutes. 


to   proceed    with    trial    enforced    by   man- 
damus, 1891  24,  26. 
election   of,  80,  04. 

execution,     proceedings     aupplementary  *  to. 
See   tit.    Supplementary-  Proceetflnga. 
power  in,  1204*1212. 
expiration  of  term 

before  filing  of  findings,  1081  96. 

decision  not  filed  until  after,  effect,  1688  98. 
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expiration  of  term 
Judicial  power  ceases,  lOSl  96. 
ordering  decision  filed  by  successor,  lOSl  97. 
failure  to  attend,  sheriff  to  adjourn  to  what 

time,   118. 
incidental  powers  and  duties  of  courts,  106- 

109. 
Injanction 

dissolvingr,  847-861. 
grrantins,  8S8. 
Inspection,  power  to  order,  1608. 
instructions  of.     See  tits.  Bvldencei  Instme- 
Mtmctlona  to  Jury* 
as   to.  2614  126,   156. 
Jury,  to  assist  at  drawlngr*  140. 
may  be  disqualified  from  acting:,  and  yet  have 

Jurisdiction,  1006  7. 
may  not  instruct  as  to  matters  of  fact,  2611 

86-90. 
may  take  deposition,  2428. 
not  to  act  in  administration  matters,  when. 


not  to  have  partner  practising:  law,  127. 
not  to  practise  law,  127. 
of  superior  court,  powers  of,  74  81. 
partner,  practising:  law,  not  to  have,  127. 
po'wers  of 

at  chambers,   110. 

Judicial  ofHcers  In  conduct  of  proceedings, 
127. 

out  of  court,  127,  1807. 

may  enforce  by  contempt  proceedlng:s,  128. 
presumption    that    Judge    acts    within    Juris- 
diction, 2878. 
prisoner,   power   to   dlscharg:e,   1688,  1640. 
pro  tempore,  attorney  may  be,  by  agreement 

of  parties,  00. 
probate,  dlaanalllled  to  aet 

In  what  cases,  1882. 

transfer  and  retransfer  of  proceedings  on, 


questions  of  law  addressed  to  court,  2000. 
remarks    of,    made    during    Impanelment    of 

Jury,   2626   244. 
residence  of 

justice  of  the  peace,  117. 
superior  Judge,  117. 
rales 

power  to  make,  107. 
when  take  effect,  107. 
signiature  of  to  Judgment,  964  S9. 
sitting  as  referee  is  distinct  from  court  act- 
ing as  such,   1046  6. 
subsequent   applications   for   orders    refused, 

when  prohibited,  120. 
supreme  court,  citizenship  and  residence,  117. 
term  of  expiring  before  filing  findings,  effect, 

1081   95-98. 
term  mt  ofllee  baving  expired 

mandamus  will  not  lie  to  compel  to  settle 

bill  of  exceptions,  1070  3. 
successor   decided   action   to   settle   bill   of 
exceptions,  1070  7. 
vacancy  In  office  does  not  affect  proceedings, 

180. 
Who  is  interested  In  action,  no  authority  to 

hear,  1606  8. 
witness  as,  8818. 

may  be.  In  own  court,  2818. 


JUDGMENT.  See  tits.  Confession  of  Jndgment| 
Confession  of  Jn^nnent  i/vlthont  Action  | 
Default  I   Judgment-Roll  I   Probate   Conrt. 

absence  of  certain  papers,  effect  of  on,  1181 

3-5. 
absolutely   void   If  want   of  Jurisdiction   ap- 
pears, 686  17-21. 
acknowledgment    of    satisfaction.    Judge    or 

Justice  may  take,  128. 
acquiring  to  set  off,  621  32-43. 
action 

on,  how  pleaded,  666. 

to  declare  void,   all   defendants   must  Join 
as  plaintiffs,  406  58. 
administrator,  etc.,  against,  1981. 
adverse 

claim,   determining,   1246-1286. 
possession    under,    what    constitutes,    282- 
262. 
affirmance   of  void  because  of  want   of  ser- 
vice,   1470    4. 
affirmative  relief  to  defendant,  1116. 
after     decldratioh     of     homestead     enjoined, 

when,  817  46. 
after  demurrer  is  overruled,  when,  764  192. 
after    improper    refusal    to   change    place    of 
trial  for  disqualification  of  Judge,  492  17. 
against 

administrator,  payable   from   funds   of  es- 
tate. 2048  24-26. 
defendant  after  demurrer  to  complaint  has 

been    improperly    overruled,   761   144. 
defendants  served.  626  6-12. 
officers,  how  enforced,  1200. 
one    of    several    defendants    on    failure    to 

prove  Joint  liability,  624  4. 
one  party,  and  action  proceed  as  to  others, 
966. 
as  to.  generally,  see  analysis  of  9  pars., 
967. 
one  who  died  a  few  days  after  action  was 
comn\enced,    whose     record    does     not 
show  service,  1129  10. 
person   dead,   valid   until   reversed,   416  65, 

66. 
receiver.     See  tit.  Receiver. 
representative,    must   be   In   course   of  ad- 
ministration,  416   67. 
sureties  on  bond,  when,  1147. 
agreed  case,  on,  1687. 

agreement  In  writing  by  third  person  to  pay, 
effect  of  statute  of  limitations,  288  69.  70. 
alternative 

for  goods,  election  by  attorney,  186  141. 
in  claim  and  delivery,  804  3-6. 
amended  complaint  on,  by  default,  679. 


as   to,   686. 

for  clerical  error,  696  101-144. 

of,  costs  on,  1648  2. 

of  for  Judicial  error,  696  101-144. 

of  on  court's  own  motion,  1612  20. 

of,  time  to  appeal  runs  from,  1416  4-6. 
answer,    absience    of,    what    relief    granted 

plaintiff,   907. 
appeal 

costs  on  when  Judgrment  modified,  1646. 

effect  of,  2820. 

form.     See  tit  Appeal. 
as  to,  1412. 
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appeal 

from,  1412, 

before  entry.   1415  7-22. 

as    to,    generally,    see    analysis    of    70 
pars.,   1278. 
Interlocutory,  time  for,  1412. 
lies  by  agirrieved  party,  1118  16-24. 
need    not    be    entered,    when,    general 
rule  as  to,  1119  25-36. 
orders  after  final,  1477, 
time  for,   1477. 
lies  from.     See  tit.  Appeal. 

as   to,   1484   81-90. 
may  be  taken  from  what,  1477. 
reversal    of,    decreed    only    for   substantial 
error,  749, 
appealability  of  interlocutory  judgment,  1477. 
appealed  to  superior  court,  rendered  in  case, 

ISOl. 
appearance  after,  no  personal  service,  686. 
arrest 

deposit  on,  to  be  applied  to  satisfy,  781. 
of  debtor,  1150. 
as  evidence,  2338  27. 
as  to  defaulting  defendant  not  dismissed  on 

appeal,  082  8. 
as  to.  generally,  see  analysis  of  40  pars.,  961. 
as  to  self-executing,  821  109. 
as   to  status   of  person,   against  whom  con- 
clusive, 2824  46. 
assignable,  851   62-67. 

associates  in  business,  against,  effect  of,  443. 
at  law  will   be  enjoined,   when,  826  183. 
attachment 

deposit  on,  to  be  applied,  to  satisfy,  906. 
in,  how  satisfied,  906. 
Hen  merged  in,  1187  6,  7. 
attack   on,  collateral  or  direct,  534  6,   6,  701 
145-151. 
collateral    attack    for    defective   statement 
in   summons,   584  6. 
attack   upon,  740  27. 
attorney 

authority   to   acknowledge   satisfaction   of, 

174. 
may  not  .receive  part  in  full  satisfaction, 

195   315,    320. 
no  authority  to 
confess,   104  295. 
set  aside,  104  296,  297. 
on  accusation  of,  206. 
authentication  of,  1113  3. 
authority  of  court  to  order  is  Inherent,  1128 

3,   4. 
awarding  part  of  property  in  replevin,  1122 

66,    67. 
barred  by  limitation,  1156. 
becomes  record  of  wl^at  court  as  determined, 

when,   064  31. 
bill  of  exceptions,  settling  after,  1066. 
book,   1127. 

decrees  to  be  entered  in,  1127. 
to  be  kept  by  clerk,  1127. 
bringing  case  before  court  for  argument,  1115. 
by  consent 

not  appealable,  1481  13,  14. 
by  default.     See  tit.  Default  Jvdsment. 
by  outgoing  Judge  on  first  Monday  of  Janu- 
ary, 68  3. 


by  stipulation  of  parties  binding,  2828  5,  6. 
by  what  Judge  may  be  made,  1116  40. 
cannot  be  given  contrary  to  general  verdict, 

1012  6. 
cannot    be    impeached    by    evidence    outside 

the  record,  964  83,  34. 
cannot    be    seized    as    property    capable    of 

manual  delivery,  884  83. 
causes    submitted    without   action,    in,    1636- 

1687. 
changes  in,  962  6. 

conclusions  of  law  before  entry  of,  062  6. 


duty  to  enter  Judgment,  1112L 

entry  in  minutes  of  trial,  963  13. 
claim  and  delivery,  1116. 
collateral   attack,  701  146. 
collusion.     Impeachment     of    Judgment     for, 

2327. 
commanding  act  to  be  done  stayed  by  appeal, 

822  119. 
commenced,  when,  1187  8. 

complaint  on.     See  tit  Action  ote  Jadsmeat. 
computation  of  time  in,  1568  7. 
conclusions  of  law,  when,  1029  6S. 
conclusive 

as  to  all  issues  heard,  2894  101. 

as  to  whom,  in  partition,  1303. 

when,  2820. 
conclusiveness  of,  2319  2. 

as  to.     See  tit.  Rca  Judicata* 

extent,  2321   8-15. 

foreign,  2327  3. 
confcsMloa  ' 

by.   1632^  1633. 

entering,   1633. 

of,   052  7,   8. 
consent    to    constitutes   appearance,    1SS8   20, 

construction  of  provision  as  to,  863  3,  4. 
contempt 

disobedience  of  Judgment,  1724^ 

for,    1741. 

in.  1738. 
contested   elections,   1620. 
contradictory   to   complaint,   effect,   1661  7. 
contribution  among  debtors,  1199. 
controversy  without  action  on,  1687  15. 
copy     of,     as     part     of     the     Judgment-roll, 

1129. 
correction  of  mistake  in,  1113  5,  6. 
costs.     See  tit.  Costs. 

Included  in,  1552. 

to  be  Included  In,  1562. 
counterclaim,    1116. 

exceeds   plaintiff's   demands,   when,   1116. 

Judgment     where     affirmative     relief     de- 
manded,  1116. 
court  ' 

always  open  for 
superior,  70. 
supreme,  34, 

may  summarily  vacate  void,  967  6. 

of    equity    does    not   sit   for    correction    of 
errors  in  action  by  law,  826  164. 
creation    of    lien    of,    what    necessary,    1138 

15-17. 
cures  defect  in   return  of  service,  689  62. 
currency.  In,   1116. 
damages   incidental   in  replevin,   1120  45-52. 
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aate  of,  1118  7. 
entry,  1127  6. 

Important  part  of  record,  1141  6. 
Judgment,  1181  If. 
death 

after    answering    and    before    trial,    effect 

on,  416  64. 
after  verdict,   effect  on,   1128,  1085. 
of  Judgment  debtor  does  not  destroy  Hen 

of,   1188   18-20. 
of  party 
after,  1128. 

no  lien,   1128. 
when  execution  may  Issue  after,  1107. 
decedent,  against,  order  of  payment,  2111. 
decedent's    estate.    Judgment   not   a   Hen    on, 

when,  1981,  19SS. 
decision 

from  which  appeal  may  be  taken  deemed 

excepted  to,  1001. 
deemed  excepted   to,   when  appeal  may  be 

taken  from,  1061. 
may   be  set   aside   and  new  trial   granted, 

1076   16,    16. 
meaning  of,  1648. 
means    signing    and    filing    of    findings    of 

fact  and  conclusions  of  law,  1648. 
must  be  written,  1021. 

to   be   filed   within   thirty   days   after  sub- 
mission of  cause,   1021. 
decree 

refusing    to    set    aside    homestead    is    a, 

068  9. 
of    dissolution    of   partnership,    etc.,    is    a, 
068  10. 
default,  1118  8,  9. 
entry  of.  082   13-34. 
forcible   entry,   etc.,   1668. 
generally,  061  1-12. 
on    Judgment    payable    In    gold    coin,    1126 

141. 
upon    claim    cannot    be    restrained,    when, 

826  166,   167. 
vacating,  787  705-766. 
defendant 

must  have  entered  to  set  statute  running, 

274  11. 
right  to  move  for  on  pleadings,  070  11. 
definition  of,  061. 

deficiency.     See  tit.  Forecloanre  of  Morti^ge. 
suits   against   third   person   may   be  main- 
tained, when,  276  22-27. 
definition   of.  061,  064  32. 
delay  in  entering,  1663  9,  10. 
demurrer,   on,   proceedings   after,   1040. 
determination    of    Issues    essential    to,    2826 

5-7. 
direct 

against  sureties  on  bond  In  claim  and  de- 
livery, 804  15. 
and   collateral   attack,  701   145-161. 
dismissal,   of,  008. 
docket,   1136-1144. 
how  kept,  1140. 
Inspection,    1141. 
is  what,  1140. 
satisfaction,  entry  of,  1144. 
transcript  for  another  county,  1141. 
what  to  contain,  1140. 


docketing 

consists  of  what.  1141  6. 
ministerial  act,  1141  7. 
neglecting  to,  1141  8. 

surname  should  precede  christian  name, 
1141   9. 
of,  consists  of  what,  1188  21,  22.  , 

of,  how  kept  and  what  to  contain,  1140. 
as  to,  generally,  see  analysis  of  9  pars., 

1141. 
to  be  open  for  inspection  without  charge, 
1141. 
.does  not  depend  upon  performance  of  clerk's 

duty,  057  7. 
dormant,  execution  on,  1166. 
effect  of,  1120  11. 

against   mortgager   after   foreclosure,   1140 

44. 
on  title  in  replevin,  1128  88,  89. 
upon   rights   in  various  cases,  2820. 

as  to,  generally,  see  analysis  of  48  pars., 
2820. 
enforcement  of   by 
attorney,    186    143-145. 

execution    before    expiration    of    time    for 
appeal,  effect  on  right  of  appeal,  1474 
20. 
enforcing  of  will  not  be  restrained,  826  169, 

170. 
entered   after  default  of  defendant,   1080   17. 
entry  of,  068  12. 

dismissal   of  not  required  by,  067   9. 

in  minutes  intended  for  guidance  of  court,    i 

1182   12. 
is  ministerial   act,  1027  30,  31. 
omitted,    no    authority   under,   2800    69. 
on,  in  stipulation  for  reference  to  try  all 
Issues,  1O40  13. 
"entry  of  judgment"  distinct  from  "rendition 

of  Judgment,"  1118  15,  16. 
erroneous  by  clerk,  067  8. 
errors  to  be  disregarded,  740-768. 
escheated  estates,  1701. 
estoppel,  2820. 
evidence  of,  ^200  15,   16. 
Judgment-book   is,    1128  9. 
Judgment-roll,  1132  13-18. 
excessive.     See   tit.   BxceiMive  Jndgment. 

upon  promissory  note.  826  171. 
execution  of.     See  tit.  ESxecntlon. 

in    civil     actions.       See    tit.    Execution    of 

Judgment. 
sale.     See  tit.  Ehcecntlona. 

injunction      restraining      binding      upon 
sheriff,   826   172-175. 
stayed    by    bond    on    appeal,    when,    1484 

4-7. 
to  enforce,  1184.  ^ 

executor,   etc.,   against,   1081* 
exercise  of  does  not  make  act  Judicial,  1677 

18. 
expiration  of  term  of  Judge,  068  14. 
expires,  when,  1130,  1141,  1148»  1166. 
facts  found  and  conclusions  of  law  must  be 

separately  stated,   1028. 
failure  to  sue 

on  within  five  years,  bar,  274  12. 
within   five  years   not   satisfaction.   274   12. 
fictitious  names,  amending,  747  6. 
fiduciary   capacity,    money   received   in,    1116. 
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Jinal 

action   upon,  9SS   16,   17. 

becomes  upon  entry,  058  18. 

exhausts  jurisdiction,   1650  26. 

legral  or  equitable  relief,  053  19. 

one   only   to  be  Included  in  judgrment-roll, 

053   22. 
order 

distinguished  from,  053  23,   24. 
settling:  receiver's   account,  053  20,   21. 
when,    1500   33. 
finality  of,  construction,  1482  19-23. 
flndlusa 

and  conclusions  of  law  In,  1128  7,  8. 
of  fact  and  law  must  be  separately  stated, 
1028. 
five  years,  enforcing:  after,  1150. 
for  costs  on  appeal,  action  barred,  when,  2T0 

28-30. 
for  full  value  In  replevin,  1124  98-126. 
for  interest,  1114  21,  22. 
for  or  against  one  or  more,  408  20. 
for    plaintiff    out    of    possession    entitles    to 

possession,    1284   51,    52. 
for  relief  In  replevin,  how  granted,  1122  70. 
for   return  of  property  to  defendants   in  re- 
plevin,   1122   71-81. 
for  subsequent  mortgagee  against  defaulting 

mortgager,  540  66. 
forcible  entry,  etc.,  1058,  1000. 
foreclosure,   1213. 
foreign 

country.    Judicial    record    of,    how    proved, 

2318. 
effect  of,  2827. 

Judicial  record,  copy  of,   when   admissible, 
2310. 
,       form   of,  058  16. 

on  offer  to  compromise,  1507  7,  8. 
former 

evidence  of,  2372. 

is  conclusive  between  parties,  2822  24-27. 
to  be  pleaded,  when,  2872. 
fraud,  impeachment  of  Judgment  for,  2827. 
frandnlent 

stipulation  for  entry  of,  effect  of,  785  680. 
transfer  does  not  defeat  lien  of,  1180  34,  86. 
full  force  and  effect  to  be  given  to,  057  10-13. 
further    consideration,    reserving    for    argu- 
ment on,  etc.,  1115. 
general  finding  of  value  without  specification 

in  gold  coin,  effect,  1120  147. 
generally,  effect  of,  2820  18. 
gold  coin,  etc.,  1110,  1120  148. 
harmless  error  when   value  admitted  in  re- 
plevin,  1128   90-97. 
I       homestead  not  affected  by,  1180  36. 

how  pleaded,  050. 
I  as   to,   generally,  see  analysis   of  39  pars., 

050. 
if  void,  duty  of  court  to  declare  It,  586  16. 
Impeachment  of  Indlctal  reeord 
grounds  of, 
manner  of. 
In  action 

for  usurpation  of  office,  etc.     See  tit.  Ac- 
tion for  Usnrpatlon  of  Oflleo  and  Fi 
chlse. 
extent  of,  1348  16-20. 


of    forcible    entry    and    detainer.      See    tit. 
Forcible  Entry  and  Detainer. 

to  quiet  title,  1115  35. 

to  try  title  and  muniment  of  title  to  suc- 
cessor of  plaintiff,  1268  41-43. 
In  attachment  suits.     See  tit.  Attaelunent. 
In  case  of  substituted  defendant  In  replevla 

1123  87. 
In  contempt  proceedings.     See  tit.  Contempt 

of  Conrt. 
in  conversion,  1120  38,  39. 
In  decree  of  divorce,  052  4. 
In  defendant's  favor  In  attachment,  effect  of, 

010   7-10. 
In  divorce  proceedings,  1128  5,  1156  12. 
In  ejectment,  078  100. 
in  equity 

cases,  1113  17-19. 
proceedings,  1138  23. 
in    forcible    entry    and    detainer,    effect    of 

appeal   on,   1000. 
in  foredoanre 

of  mortgage,  1180  29-33. 
for  deficiency,  1130  80-32. 
personal    Judgment    against    mortgager, 
1130  33. 
proceedings,  1128  10. 
suit,  1102  7. 
In    general,    051-060. 
In  injunction  proceedings,  826  164-198. 
In  partition,  1140  46. 

concludes  all  parties  summoned,  1206  7-11. 

final  and  conclusive  upon  parties,  1304  6.  8. 

In  proceedings  to  determine  heirship,  1114  20. 

In    rem,    valid   after   service    by   publication, 

530  22. 
In  replevin 

binds  sureties,  800  10. 

to  be  in  the  alternative  and  for  damages, 
1110. 
as    to,    generally,    see    analysis    of    159 

pars.,  1110. 
gold  coin  or  currency  Judgment,  1110. 
If  the  property  has  been  delivered  to  the 
plaintiff,   1110. 
in  special  proceedings,  same  meaning  as  in 

civil  actions,  1678. 
inadvertence,  relief,  080. 
interest  Included  in,  1562. 
Interest  on,  1150,  1552. 
interlocutory 

appeal  lies  from,  1477. 
decision  deemed  excepted  to,  1061* 
irregularity  on   In   withdrawing  cause   from 

Jury,  702  191. 
is  a  contract  within  code,  08  42-44. 
Is  final  action  of  court,  1128  11. 
is  presumed  to  be  rendered  pursuant  to  pro- 
visions of  code,  070  7,  8. 
Joint 

debtor   not   served,   proceedingrs   to   obtain 

Judgrment  against,  1604-1600. 
debtor,    proceedings    against    after    judg- 
ment, 1604-1600. 
for  defense  in  replevin,  lUl  62. 
Judgment  of  defendants,  067  4,  6. 
tort-feasors,   amendment  dismissing  as   to 
one,  effect,  060  18,  19. 
Judgment-book.     See  tit  Jsdsnent-Baok. 
judgment- roll.     See  tit  Judsment-Rell. 
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Judicial   record,  definition  of,  2817. 
JnrfsdlctloB 

burden      of      proving      where      judgment 

pleaded,  666. 
necessary  in,  2828. 
of  board  of  supervisors,  667  14-17. 
of  city  council,  658  18-20. 
of  Justice  of  peace,  668  21-23. 
of  mayor,  668  24. 
of  probate  court,  668  25. 
of  suit  for  relief  against,  826  184. 
of  superior  court,  668  26-31. 

to  appoint  executors,  668  32-37. 
of  supreme  court,  660  38. 
recital  as   to  service  of  summons,  f>67  6. 
sufficient  to  sustain,  2828. 
want    of,    impeachment    of    judgment    for. 


Jncitlcea' 

appeals  from,  1408. 
compromise,  on  offer  to,  1808. 
confession  on,  1880. 
costs,   1308. 
demurrer  on,  1801. 
dismissal  on,  1800. 
docketing,  1304,  1806. 
excess,   remitting.  1882. 
in  another  state,  how  proved, 

certificate  of  transcript  of,  contents,  2381. 
recording,  1308-1806. 
verdict  on,  1801. 
deception    as    to   matters    of   law   affords   no 

ground  for  relief,  824  166. 
language,   Spanish,   1^0. 
law  of  the  case.  064  35. 
leasehold  interest  not  affected,  1180  38. 
lien  of 

continues    how    long    in    another    county, 

1141. 
duration  of,  1186. 
enforcing,   1708. 

estate  of  decedent,  when  not,  1086. 
in    another    county,    when    transcript    filed 

there,  1141. 
mechanics',  1713. 

none,  when  death  after  verdict,  1065. 
on  conveyance,  1138  10-13. 
on  real  property  In  another  county,  1141. 
stay  on  appeal,  effect  on,  1186. 
upon    community    property    by    decree    of 

divorce,    1130    43. 
vests,   however   short  the  time   of  holding 

title.  1140  55. 
when  begins.  1186. 

and  when   expires,  1136. 

as    to,    generally,    see    analysis    of    57 
pars.,   1136. 
where   transcript   filed   In   county,   1141. 
'Ilmitatfon  of 

action  on,  216  76,  77. 

reversal  of,  332. 
lien,  1187  9. 
mandate  to  compel,  1114  24. 
manner  of  enforcing,   1164. 
married  woman,  864,  871. 

may   be   against   one   party   and   action   pro- 
ceed as  to  others,  056. 
may  be  for  or  aprilnst  one  of  the  parties,  065. 
action   for  wrong,  055  3.  4. 


against   co-defendant  on   pleading,   066   13, 

14. 
as   to,   generally,   see  analysis  of  19  pars., 

066. 
common-law  rule,  066  8-11. 
construction  of  provision,  055  6-7. 
husband  as  party,   failure  to  summon,  056 
12. 
may  be  reported  by  referee,  when,  1043  9. 
may    determine    rights    of    parties    on    each 

side  as  between  themselves,  055. 
mechanics'    lien,    1713. 
merits,  to  be  on,  except  when,  078. 
method  of  impeachment  of,  2328  7. 
ministerial  duty  to  enter,  1114  25. 
modifleatloa  of 

as   to  costs,  1588  61. 

by  supreme  court,  40  111-136. 

for  clrcultuous  description  of  property,  761. 

146. 
merely,  on  appeal,  1474  25-28. 
or  supplementary  decree,  1550  26. 
to  meet  admissions,  060  27. 
when  made  on  appeal,   1471  28. 
modifying,  by  supreme  court,  42. 
money 

specified  kind  of,  1116. 

for  value  of  property  improper  in  replevin, 

1121   64.    65. 
had  and  received,  1116,  1126  149. 
motion 

against  to  be  made  in  what  time,  726  542- 

545. 
for   order   to   compel   clerk    to    enter,    1114 

26-30. 
to  set  aside 

for   misnomer   cures    defect,    when,    1520 

38. 
is  general  appearance,  1520  39,  40. 
to  vacate   on   invalid   stipulation,   728   572- 
575. 
must  conform  to  verdict,  1114  23. 
must    be    according    to    special    verdict,    1013 

28. 
neglect,   excusable,   relief,  686. 
new  trial,  order  for,  vacates,  1101, 
no    knowledge    of    justices'    for    more    than 

thirty  days,  827  187. 
no  motion  for  on  pleadings,  1514  53. 
no  provision  made  for  levy  on,  884  83. 
nonsuit.     See   tit.  Nonanlt. 
as  to,   063-080. 
grounds  for,  003, 
may  be  entered,  when,  068. 
not    a    lien    where    party    dies    after    verdict 

and  before  entry,  1128. 
not  binding  on  defendant  not  served.  530  63. 
not   in    alternative    for   recovery    of   personal    i 

property,  764  194.       - 
not    lien    on    real    property    of   estate,    when, 
1085. 
as    to,    generally,    see    analysis    of    5    pars., 
1085. 
not  manifestly  wrong,  will   not  be  enjoined. 

827   188. 
not   set    aside   by   court    of   equity    for   mere 

error,   when,  070   10. 
notice  of  motion,  1111. 

obtained   in   violation    of  written   stipulation 
on  file.  827  189, 
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occupation  of  land  under,  when  adveree,  269; 
of  dismissal,  063,  1127  6-8. 

by  court  upon  its  own  motion,  MS. 
of  action,  080. 
of   dissolution   of   corporation   ends   function 

of  court,  982  11. 
of  illegal  acts   of  corporation  does  not  dis- 
solve it,  032  12. 
of  Justice  of  the  peace  made  lien,  how,  1189  37. 
of  nonsuit,  0<I8. 
of  Hnpreme  court 

law    of   the   case   in   all   of   its   stages,  47 
73-85. 
officers,    judgment    against,    how    enforced, 

1200. 
omission  to  enter  by  default,  0S6  15,  16. 
on  m^rita 

as  to,   generally,  see  analysis  of  21  pars., 

078. 
effect  of.  2328  34-36. 

failure   of  court   to   render,   abuse   of   dis- 
cretion, when,  070  4. 
what  are,  078. 
on  pleadlnga 

in  replevin,  1121  63. 
proper,  when,  070  14-21. 
on  promise  of  decedent  runs  against  estate, 

2048  23. 
on   qualified  possession   in   replevin,   1122  69. 
on  sham  answer,  056  17. 
order 

in  probate  denying  partition  of  homestead 
is  a.   1114  32. 
refusing  to  set  aside  and  vacate,  not  review- 
able on  final  judgment,  1471  26. 
settling    account    of    administrator,  is,    054 
26.   26. 
particular  proceedings,  see  particular  title, 
parties 

for  or  against  one  or  more  of  several,  065» 

066. 
to    equity    may    be    enforced    in    favor    of, 

827  190. 
when  deemed  the  same,  2824. 
who  may  procure  entry,  1114  33. 
partition,  1803. 
payable    in     instalments,    statute    begins    to 

run,  when,  274  10,  11. 
payable  In  specific  kind  of  money 
account  stated,  1126  126. 
admission  by  pleadings,  1125  127,  128. 
alleged  in  complaint,  1116. 
complaint    must    pray    relief    in,    1127    152, 

153. 
conflict  of  federal  law.  1126  129,  130. 
consideration,  moral  obligation,  1126  131. 
contract 

essential  and  controlling,  1125  132-140. 
to    support    gold-coin    judgment,    when, 
1126  148. 
default  judgment  on  note  payable  in  coin, 

1126   141. 
difference   In   value   of  currency,   1126   142, 

143. 
effect   on   contract   executed  prior  to,   1126 

144. 
executor  holds  money  in  fiduciary  capacity 
and  must  return  in  kind,  1126  145,  146. 
general  finding  of  value,  1126  147. 


judgment    against    sureties    on    gua.rdian'8 

bond  should  not  be  in,  1127  166. 
money  had  and  received,  1126  149. 
notice  at  execution  sale,  1176. 
open   account,    1126   161. 

plea  of  tender  must  show  what,  112f7  154. 
received    by    person    in    fiduciary    relation, 

1116. 
specified  in  obligation,  1116. 
strict  construction  required,  1127  156. 
nnauthorlaed 

entry  of  judgment  in  by  clerk,  1127  167. 
verdict    for    will    not   support    Judgment 
on,    1127   158. 
written  promise,  1127  169. 
pending  action,  plaintifl!'8  right  ceasing,  1236b 
personal 

cannot  be  entered  against  absentee,  686  32. 
in    tax   suit    valid    after   personal    service, 
687  41-43. 
pleading,  656,  2872. 

Jurisdictional  facts,  656. 
posthumous,  lien  of,  1187  10. 
power  of  court  over,  054  36. 
practice   on   suggestion   of   death   after   ver- 
dict, 1120  9. 
presumption 

in  support  of.  1018  35. 

of  duty  performed,  as  to,  1115  34. 

that  Judgment  correctly  determines  rights, 

2378. 
that    non-conclusive    judicial    record    cor- 
rectly determines  rights,  2878. 
prisoner.     See  tit.  Prisoner. 
discharge  of,  1688-1640. 

Judgment    remains   in    force   on    discharge, 
1646. 
probate   court,   of,   what  to  contain.   In   gen- 
eral, 2175. 
proceedings    after,    against   Joint   debtor   not 
summoned   in   original   action,    1504-1S66L 
provisions 

of  code  as  to,  directory,  1113  10-14. 
regarding.  Is  mandatory,   1128  12. 
receiver  to  carry  into  effect,  010. 
recitals  in,  1112. 

bind  no  one,  2324  44. 

conclusive  against  collateral  attack,  SS7  38. 
defendants    notified,    due    publication    pre- 
sumed, 2808  96. 
of   service,    conclusive,   540   71. 
that    motion    to    dissolve    attachment   was 
heard,  001  10. 
record  of,  1616  76. 
recording  in  another  county.  1141. 
referee's  finding  on,  1046. 
regarding  community  property.   1113  4. 
register  of  clerk  provided  for,  distinct  from 

"Judgment-book,"   1128   13. 
release  of  Hen  of  on  land,  1138  24. 
relief 

against   defaulting  or  disclaiming  defend- 
ant,  062   65-67. 
as   to,    generally,    for   error,    mistake,    etc., 

see  analysis  of  849  pars.,  687. 
cannot  exceed  that  demanded,  where  there 

is  no  answer,  057. 
from,   for   mistake,   inadvertence,   etc.,  686. 
as    to,     generally,    see    analysis    of    849 
pars.,  687. 
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relief 

from,     when     defendant     not     personally 

served,  686« 
that  can  be  awarded  plaintiff,  IW7. 

as  to,  generally,  see  analysis  of  69  pars., 

967. 
where  no  answer  filed,  961  46-69. 
where  no  answer  filed,  969  46-69. 
to  be  awarded,  9CS7. 
remitting  to  superior  court,  on  cause  trans- 
ferred to  supreme  court,  M. 
remittitur.     See   tit  Remlttltiir. 

as  to,  42,  147S. 
rendered 

by  consent,  979  6. 

in   case   appealed   to   superior   court,   force 
of,  1801. 
rendition  of 

as  to,  954  37,  1617  11. 
means   what,   1417   61-63. 
what  is,  1116  86-40. 
replevin,   in,  alternative,  1116. 
res  Judicata.     See  tit  Res  Adjudicate, 
revlvlnip 
as  to,  1166. 
In    favor    of    purchaser    under    execution, 

1197. 
when  execution  purchaser  of  real  property 
evicted,  1197. 
roll.     See   tit   Jndsment-Roll. 
sale  under,  must  be  made  during  statutory 

period,  1140  49. 
satisfaction  of.     See  tit.  Sntistactlon  of  Jnds- 
nient. 
acknowledgment   or   Indorsement,    1142. 

by  attorney,  174,  1142. 
as  to,  generally,  see  analysis  of  29  pars., 

1142. 
attorney's   authority   to   acknowledge,   174, 

1142. 
by  attorney,  174,  1142. 
by  return  of  execution,  1142. 
how  made,   1142. 
in   replevin,   1128  82-86. 
makes  It  final,  1660  28. 
of  record,  1144. 
separate 

against  one  or  more  defendants  found  lia- 
ble, 626  16,  16. 
and  distinct  motions  to  vacate,  1616  92. 
set-off,  when,  609,  1166. 
setting  aside 

costs   on,   1646   21. 
in  equity,  686. 

on  consent  of  attorney,  184  118-124. 
verdict,   effect  of,   1114  31. 
settling  bill   of  exception  after,   1066. 
several,  9SfT  8,   9. 

against  defendants,   1116  41. 
parties,  for  or  against  some,  966,  966. 
signature  of  judge.  054  39. 

to,  has  no  effect,  1031  82. 
single,    may    be    entered    against    defendant 

appearing,  626  20. 
slater  state 

Judgment  of,    how   enforced, 
Judicial  record  of 
effect   of,   2327. 
how   proved,   2318. 


special 

proceeding,  in,  definition  of,  VPTS* 

verdict,  Judgmeiit  on  to  be  entered,   lOlSi 
specific,   money,  etc.,  1116. 
statute  of  limitations.     See  tits.  Umltatlons^ 
Statute  of  Umltatlons* 

is  set  running  by  entry  of,  1188  46. 

on  lien  of,  suspended  how,  1140  68. 

runs  from  entry  of,  1142  8. 
statutory   lien  purely,   1140 '  61. 
succeeding  stands   in   place   of  former,   1081 

107,  108. 
sureties'  liability  on,  against  sheriff,  1668. 
surprise,  relief,  686. 

taxes  and  interest,  allowance  of,  968  68. 
though    erroneous    Is    conclusive,    when,    979 
9. 


for  ottering 

when  postponed,   1112. 
when  trial  by  Jury,  1112. 
of  determination  of  rights,  1129  12. 
of  docketing  must  appear,   1140  64. 
of  entry,   1116  44. 

to  enter  Judgment  on  verdict,   1112. 
to  be  entered  in,  1114  24-26. 
as  to,   generally,  see  analysis  of  46  pars., 

1112. 
upon  decision  Is  what,  1029  66. 
to  be  in  accordance  with  evidence  in  action 

to  quiet  title,  1278. 
transcript 

filed    in    any    county,    Judgment    becomes 

lien  there,  1141. 
of,  not  equivalent  to  docket,  1140  66. 
to  be  filed  in  county,  1141. 
transferred  cases.  In,  proceedings  after,  494. 
trial,  deemed  excepted  to,  1141. 
nnanthorlned 

entry  In  gold  coin  by  clerk,  1127  157. 
verdict,   1127  168. 
unrecorded   mortgage  takes  precedence   over 

lien  of,  1140  67. 
upon    conviction    In    proceedings    for   disbar- 
ment,  206. 
upon  failure  to  answer,  980. 

as  to,   generally,  see  analysis   of  46  pars.. 
981. 
upon  merits,  979  6. 
usurpation,  for,  of  ofilce,  1844. 
vacated.  Judgment  may  be  and  another  Judg- 
ment entered,  when,   1111. 
vacating.      See    tit.    Vacating   Judgments. 
as    to,    generally,   see   analysis    of    7    pars., 
1111. 

t 

by  confession,  1633  7-18. 

default,   737   705-766. 

grounds   for,   1111. 

in   what   cases   superior   court  may   vacate 

its  Judgment,  1111. 
motion  for 

as  to,  1111. 

notice  of,  1111. 

when  to  be  made,  1111. 
notice  of 

Intention,   what  to  state,   1111. 

motion  for,  time  to  file,  1111. 
of  special  verdict,  judgment  on,  1111. 
relief  from,   time  of  motion   for,  686. 
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validity   of,   588   44.   748   24-31. 

adoption     on    application     to    vacate,    745 

824-838. 
affidavit    of    publication    of    summons,    978 
186. 
•     does  not  depend  upon  entry,  1115  45.  46. 
is   to   be   conclusively   presumed,   588   47. 
verbal   authority   to   enter   given   by  defend- 
ant is  not  appearance,   1581  64. 
verdict.    Judgment    on,    when    to    be    entered, 

1112, 
▼old 

appealable,  1401  235-238. 
how  determined,    1188  47-49. 
upon  its  face,  what  is,  982  7. 
waiver  of  findings  in,  eftect  of,  854  41. 
what  deemed  conclusive  in,  2825. 

as   to,   generally,   see  analysis  of   23   pars., 
2825. 
when       counterclaim       established       exceeds 

plaintifTs   demand,    1116. 
when    defendant    entitled    to    affirmative    re- 
lief,   1118. 
where  conclusions   of  law  were   not  author- 
ized by  findings  of  fact,  1111  5-7. 
where  defendant  sued  in  fictitious  name,  748 

17. 
where  incorrect  or  erroneous  in  conclusions 

of  law,   1111. 
where    not    consistent   with    special   verdict, 

1111. 
which    adjusts    equities    between    parties    as 
they  stand  at  time  of  rendition,  1120  37. 
which    does    not    constitute    Hen    upon    land, 

effect   of,   1187   9. 
will   be   reversed,  when,  740  31. 
without  findings  where  they  are  not  waived, 
780  121. 
JUDGMENT-BOOK 
as  evidence,  1128  9. 
clerk  to  keep,  1127. 
date  of  entry  in,  1127  5. 

dismissal  of  action  to  be  entered  in,  1127  6-8. 
duty  of  clerk  to  keep,  1127. 

as  to,   generally,  see  analysis  of  13  pars., 
1127. 
is  part  of  records  of  court,  2818  4. 
register  of  clerk  distinct  from,  1128  13. 
to  be  kept  by  clerk,  1127. 
JlIDGMBNT-ROLIi.      See    tit.    Jndsment. 
a  part  of  record  on  appeal,  1104. 
admissible  as  evidence,  1182  13-18. 
affidavit  and   order   for  publication   of   sum- 
mons no  part  of,  1185  65-67,  1186  91. 
amendments,    orders    allowing    not    part    of, 

1185  71-73. 
appellant  must  furnish,  1455. 
bUl   of 

exceptions  filed  as  part  of,  1184  50-53. 
particulars,   no   part  of,  1185  74. 
contents   of,   1184   66. 

copy  of  Judgment  as  a  part  of,  1184  57. 
corporation,  on   dissolution   of,   1744. 
correction  of  clerical  errors  in,  1181  9. 
cross-complaint  part  of,   1184  58. 
date  of  Judgment,   1181  10. 
decision  and  findings  part  of,  1184  69. 
entry  In  minutes  for  guidance  of  court,  1182 
12. 


errors  apparent  upon  the  face  of  upon  ap- 
peal,  1071  7.   8. 

existence  of  does  not  depend  upon  entry  by 
clerk,  1132  19. 

final  Judgment  must  be  rendered  and  en- 
tered before  can  be  made  up  1133  20. 

foreign,  must  contain  statement  of  cause  of 
action,  2818. 

flndlns* 

and   decision   part   of,   1184  59. 

and    Judgment    may    be     incorporated     in 

same  document,  1132  22. 
bearing    date    after,     presumption     as     to, 

1135   83. 
contemplated  by  provision  of  code,  1182  21. 
In    case    of    default    no    part    of,    1185    SI. 

82. 
of   referee   as    to   particular   fact,    no   part 

of,  1185  84. 
on  contested  account  of  executor,  etc..  part 
of.  2102   11. 
generally,   1120,  1475. 
Impeachment,  1182  23. 
in    application    for   voluntary    dissolution   of 

corporation,  1744. 
in  cause  submitted   without  action.   18S7. 
in   evidence, .  last  Judgment  only   considered. 

2287   10. 
In  general,  1181  8-49. 
intermediate  order  of  court  no  part  of,  1185 

86. 
Judgment  on  appeal  to  be  attached  to,  1475. 
Jurisdiction  presumed  from,  580  80. 
loss  of.  evidence,  1555  2. 
ministerial  duty  of  clerk  In  relation  to,  1182 

24. 
minutes  of  clerk  no  part  of,  1185  87,  88. 
motion  and  order  striking  out  part  of  plead- 
ings no  part  of,  1186  93-98. 
■inat   appear  in   and 

be  part  of  record,   1106   23-27. 
constitute  part  of  record,  1108  23-27. 
must  be  in  transcript  on  appeal,  1462  7,  8. 
neglect  of  clerk  to  make  up,  1182  25. 
none   in   probate   proceedings,   1182   30-32. 
notice   of 

Intention    to   move    for   new   trial   no   part 

of,  1185  89. 
overruling  of  demurrer  and  proof  of  ser- 
vice, 1185  78-80. 
on  appeal,  1181  6,  7. 
on  change  of  parties,   1184  54.   66. 
one  Judgment  only  to  be  included  in,  858  22. 
order 

appointing  guardian  ad   litem   no  part  of, 

1185  85. 
setting   aside   default   no  part   of,   1185  76, 
77. 
original  complaint  a  part  of,  1184  60. 


constituting  part  of,  1184  50-70. 

which   do   not  constitute  part  of,  1185  71- 
101. 
part  of  record  on  appeal,  1104. 
petition,  etc.,  on  change  of  venue,  1185  75. 
preaamptton 

as  to  correctness  of,  1182  26,  1184  49. 

as  to  performance  of  duty  by  clerk,   1182 
27. 

of  validity  of  Judgment,  1182  28,  29. 
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JUDGMENT-ROLL  (Continued). 
proof  of  ■crrlce 

a  part  of»  11S4  61-64. 

of  notice  of  appeal,  no  part  of,  1196  90. 
recital  of  service  In,  11S8  86-S9. 
record  of  judgment  ln»  11S8  88,  84. 
referee's  report 

is  part  of/ when*  1186  68. 

no  part  of,  when,  11S6  92. 
■tlpolatloB 

entered   In   minutes   of   court   no   part   of, 
1196  99. 

of  attorneys  Is  part  of,  when,  USB  69. 

of  parties  a  part  of,  when,  1186  100. 
testimony  no  part  of  unless  embodied  In  bill 

of  exceptions  and  filed,  1186  101. 
time  when  made  up,  1188  46. 
unauthorized  default  entered  in,  1188  44. 
verdict  is  part  of,  1185  70. 
fvliat  conatltiitee 

as  to,  1128. 

irenerally,  see  analysis  of  101  pars.,  1188* 

In  writ  of  review,  1687. 

on  certiorari,  1688. 

on   dissolution   of   corporation,   1744. 
what  papers  constitute,  1188. 

JUDGMENT  BY  CONFESSION.     See  tit.   Jndff- 
ment. 

JUDGBIENT  BY  DEFAULT.     See  tits.  Default  | 
Jndflrnteiit. 

agralnst  company,  740   28. 

cannot  be  reviewed  by  new  trial,  1072  13. 

cannot   give  relief  in  excess  of  demand.   062 

67,  68. 
in  action  of  forcible  entry  and  detainer,  1668. 
in  excess  of  that  specified  in  summons,  764 

193 
In  Jnstlces'  eovrts 

asalnst  defendant  on  demurrer,  when.  1884. 
construction    of   provision   for,    13S4    !!. 
default  occurs,  when,  1884  3. 
Justice   not    required    to    give    time    to   an- 
swer or  notice,   1888  4. 
no    right    to    render   where    defendant    an- 
swered but  absent  from  trial,  13H4  7. 
plaintiff      entitled      to      judgment,      when, 

1884  4. 
sufllciency  of  proof  of  service,  1884  5. 
void,  when,  1860  2. 
voidable,  when,   1878  6. 
what  is  not  judgment  by  default,  1884  6. 
when   defendant   fails   to   appear,   1884. 

JUDGMENT    CREDITOR 

not  entitled  to  rents  and  profits,  when.  1106 

10. 
of  defendant  may  intervene,  when,  487  73-77. 
substitution    of   surety   on   appeal    to    rights 

of,  1572. 

JUDGMENT  DEBT 

may  be  attached  by  garnishing,  880  23. 

JUDGMENT  DEBTOR 

abstract  of  Judgment  prepared  in  accord- 
ance with  provisions,  1201  2. 

collections  of  money  from.  See  tit.  Execu- 
tion of  Jndgment  In  Civil  Actions. 

construction  of  provision.  1201  3. 

disposition  of  money  by  court,  1201. 

entitled   to  possession,  when.   1106  11. 

fee  for  filing  transcript,  1201. 


general   character  of  provision,   1201   4,   6. 
mandate  cannot  be  issued  requiring  auditor 

to  audit  and  allow,  1201  6. 
procedure,   1200. 
proceedings   against,   1204*1212. 
public   officers   as  Judgment  debtors,   1201  7. 

JUDGMENT  IN  REM 

valid  after  service  by  publication,  686  22. 
JUDGMENT  LIEN 
as  to,  1166  9. 

constitutional  limitation  of,  1187  9. 
lien  commences,  when,  1187  8. 

JUDICIAL   DAYS 

appointments   on    non -judicial   days,    118. 
days    on    which    courts,    etc.,    may    be    held, 
111. 
as   to,    generally,   see  analysis   of  9   pars. 
111. 
non-judicial  days,  112. 

as   to,   generally,  see  analysis  of  10   pars., 
112. 
what  are,  and  what  are  not,  111-118. 

JUDICIAL  ERRORS 

amendments  of  Judgment,  608  101-144. 
as  evidence,  2318^  2810. 
authentication   of,  2818,  2818. 
defined,  2817. 

JUDICIAL    FUNCTION 

cannot    be    exercised    by    legislature,    10    22, 
23. 

JUDICIAL   KNOW^LEDGE    OF   COURT 

matters    which    are    within,   2007    13. 

JUDICIAL    NOTICE 

court   cannot    take   of   signature   of   parties, 

681  60. 
court  to  declare  to  jury,  2006. 
is  taken  of  what  facts,  2207. 
of  customs.     See  tit.  Custom. 
of  ofllcer  taking  affidavit,  2421  8. 
of  system  of  government  surveys,  2676  155- 

174. 
one  of  branches  of  evidence,  2207. 
that  city  is  incorporated,  1708  9. 

JUDICIAL  OFFICE 

vacancy  In  shall  not  affect  proceedings,  180. 

JUDICIAL  OFFICERS 

acknowledgments,  power  to  take,   128. 
affidavits,  power  to  take,   128. 
contempts,  power  to  punish  for,  128. 
depositions,   power  to   take,  2428. 
disqualification    of  Judges,    120-127. 
enumeration   of   the   powers   of,    127. 
exempt  from  jury  duty,  148. 
in   general,   117,  118. 

incidental   powers   and   duties   of,   127,  128. 
Judicial  officers,   in  general,   117,  118. 
Jurisdiction,   means   to  carry  into   effect,  187. 
partner  practising  law,  not  to  have,  127. 
persons    specially    invested    with    powers    of 
a  Judicial    nature.     See   tits.    Court  Com- 
mlsalonerai  Jnrors. 
powers 

and  duties  of  Judges  at  chambers,  110,  120. 

enumeration  of,   127. 

of,  as  to  conduct  of  business,  127. 

of,    out    of    court,    127. 
settlement  of  bills  of  exception  by,  1060. 
vacancy,   effect  of,   130. 
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JUDICIAL  ORDBRS 

application  of  provision, 
effect  of,  2324. 
when   conclusive,  2824. 

where   parties  are  to   be   deemed   the   same, 
2824. 

JUDICIAL  RBCORD 

as  evidence,  2S18»  2819. 
authentication    of,   2318,   2810. 
conclusiveness   of,   47   86. 
copy  of  foreign,  when  evidence,  2810. 
definition    of,    2817. 

forelem 

country,  how  authenticated,  2818. 
Judgment,  effect  of,  2827. 
what  must  contain,  2818. 
how  authenticated  as  evidence,  2818. 

as   to,   generally,   see   analysis   of   6   pars., 
2318. 
Impeached  how,  2827. 
Jurisdiction    in    court    required    to    sustain, 

2828. 
Justices*    Judgment    In '  another    state,    how 

proved,  2831. 
manner  of  impeaching,  2827. 
of  court  of  admiralty,  2327. 
of  foreign  country,  how  authenticated,  2818. 
as   to,   generally,   see   analysis   of   7   pars., 
2810. 
of  sister   state.   Its   effect,  2827. 

JUDICIAL   RBMBDIBS.     See    tit.    Remedy. 
definition   of,  22. 
division   of,   22. 

JUDICIAL  SALB.     See  tit.  Bxecntlon. 

JURISDICTION.     See     tits.     Courts  |     Jiwtlees* 
Courts, 
acquired 

at  what  stage  of  proceeding,  582. 
from  time  of  service,  686  27. 
when,    682. 

as    to,    generally,    see    analysis    of    103 
pars..  582. 
admiralty    exclusive   to    federal    courts,    1847 

10-33. 
admission  gives,  541  76-103. 
affidavit    failing    to    show    efforts    to    serve, 

effect  on,  538  51-55. 
appearance 

cures   want  of  service,  068. 
upon     special     motion     becomes     general, 
when,  534  4. 
attack  OB 
collateral 

for  defective  statement  In  summons.  534 

6. 
or    direct,    584    5. 
authority  of  court  where  no  procedure  pro- 
vided,  137. 
change    of   name,   Jurisdiction   of   proceeding 

for,   1704. 
completeness   of  Jurisdiction,   as    to,   638   SI- 
TS, 
concurrent,   of  Justices*   and  superior  courts, 

in  what  cases,  101. 
conferred   by   service   of   notice    rather   than 

evidence    thereof,    1528   11. 
confession  of  Judgment,  1632. 
county  courts,  72  2. 


court 

first    obtaining    in    guardianship    proceed- 
ings    excludes     Jurisdiction     of     other 
courts,  2246. 
of  impeachment,  of,  20. 
defective   summons   cannot  confer,   5S4   7. 
delay  of  service  four  years,  affect  on,  684  8. 
demurrer  for  want  of,   667. 
detem&inatioB  of  court 

as  matter  of  law  purely,  1601  27. 
upon  facts  shown,  1501  28. 
distinction   between   want  of  and  irregularity. 

584    10. 
does     not     depend     upon     amount     in     con- 
troversy,  when,    1578   28. 
duty  of  hearing  and  determining  all  matters 

within,    1501    29. 
effect  of  error  in  notice,  1628  12. 
effective  service  gives,  540  64. 
escheated  estates,  1700. 
exhausted  by  final  Judgement,  1560  25. 
extends   only   to   territorial   limits,   2308   91. 
first  point  decided  by  court,  686  23-30. 
fraud    or    nullity    cannot    be    shown    after 

Judgment,  585  14. 
Impeachment,  cou)rt  of,  20. 
in    foreclosure    proceedings.     See    tit.    Fore- 
closure of  MortKaire. 
In  special  cases   proven  by  showing  special 

facts,  586  28. 
includes   all   means  necessary  to  carry   Into 

effect,  137. 
Insolvency,  71. 
Is    given    by    form    of    notice    prescribed    by 

statute,   536   29. 
Is    power    to    hear    and    determine,    1578    29, 

2828    30,    31. 
Judge  having  none,  order  of  arrest  void,  774 
Judgment    when    amount    in    excess    of,    re- 
mitting excess,  1302. 
Justices'   courts,  SO,  03,  05-103. 
lack  of  not  appearing  on   face  of  complaint 

not  ground  of  demurrer,  570  27. 
means  to  carry  into  effect,  137. 

as   to,   generally,   see  analysis   of  23   pars., 
137. 
name,  change  of,  1704. 
necessary  4egal  deduction  from  facts  stated, 

when,   1501  30. 
none     to     award     alimony     on     constructive 

service,  535   11-13. 
not  devested  by  giving  notice  of  motion  for 

disqualification   of  Judge,  402   IS.    19. 
of   appellate   court,    when    lost,    1476   7,    8. 
of  board   of  suporvlsors,   057   14-17. 
of  cause  of  action,   1514  63. 

In  justices'  court,  1514  G4-66. 
of  city  council,  658   18-20. 

to   determine    membership,    1328   78-81. 
of  court 

not  affected   by  bringing   action   in   wrong 

county,   475   60-66. 
of  equity  more  extensive  than  of  law,  620 
16-22. 
of  decree  of  court  of  equity,   816  32. 
of  defendants'  sureties  on  bond  in  claim  and 
delivery,  807. 
sheriff  must  require,  807  2. 
of  district  court  on  change  of  place  of  trial, 
486    84-91. 
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JURISDICTION    (Continued). 
of  Justice  of  peace.  658  21»  23. 
of   mayor,   6S8   24. 
of  probate  court,  698  25. 
of  superior  court,  658  26-37. 

after   filing  of  remittitur,   1476  9-11. 

In  dealing  with  trustees,  2168. 

on    trasfer    from    justices'    court,    1864    11- 

19. 
to  appoint  executors,  668  32-37. 
of  suprem\3  court.  659  38. 

lost  after   remittitur,  48   87-93. 
of  two  kinds,  35. 
on  appeal,  40  70-76. 
on   appeal    to   superior  court  on   question   of 

law,    1502    6-10. 
on    contest    of   elections    depends    on    action, 

1003    12-14. 
orders  and  decrees  of  probate  court  need  not 

recite  jurisdictional  facts,  2160. 
over   trustees  not   lost   by   final   distribution, 

2163. 
pleading  judgment,   jurisdictional   facts,   656. 
presumed   from  judgment-roll,   536   30. 
presumption 

in  favor  of  record,  537  34-37. 
of  as  to  court  proceedings,  2803  89. 
that   court   or   judge   acts   within,   287S. 
probate  courts,  71,  1802,  1808. 
proof  of  on  denial,  659   39. 
questions     to     be     determined     upon,     2326 

14. 
recital 

as    to    service    of    summons    in    Judgment, 

967  6. 
in   record  establishes,  537  39. 
in   return  of  service  conclusive  as   to.  537 
40. 
record  showing  service,  effect  of,  540  72. 
service    of    summons    necessary    to    Jurisdic- 
tion,  641   73-76. 
statute   must  be   strictly  pursued   to   confer, 

538  45. 
sufficiency  of,   to  sustain  judgment,  2328. 
superior  courts.    See  tit.    Superior  Court* 

as  to,  71,  88. 
supreme  court.    See  tit.    Supreme  Court. 

as  to,  85,  86,  42. 
territorial 

extent  of  Justices'  court,  89. 
of  justices  in  townships,  98. 
to   determine   an   issue   involving  what,   1578 

30. 
to   try   or   hear   appeal   depending   upon    ex- 
istence   of    certain    facts,    1591    31. 
transfer  of  cause,  493. 

waived,   not,    by   not   raising  objection,   581. 
want  of,  impeachment  of  judgment  for,  2327. 
want   of  must   appear   from   record,   538   49. 
what  constitutes,  2828. 

JURISDICTIONAL     AMOUNT.       See     tits.     Ac- 
tional Jurisdiction. 

recovery   must   be   for,    to   carry   costs,    1540 
9-19. 

JUROR.     See  tit.  Jury. 

admonition,  on  separation,  1006. 
alildavlt   of 

claim  to  exemption  from  jury  duty,  144. 
of  misconduct  of  jury,  1073. 


attendance   of 

compelling  by  attachment,  164. 
how    enforced,    154. 
ballot  box   to  be  shaken,  etc.,   149. 
cannot    impeach    verdict    by    affidavit,    2418 

22. 
challenges.     See  tit.   Challenges  to  Jurors. 
are   either   for  cause   or   peremptory,    1389. 
either  party  may  make,  994. 
for  cause 

grounds    for,    994,    1389. 
how   tried,   997,   1889. 
in  justices'  court,  1389. 
is  peremptory  or  for  cause,  994. 
parties  to  join  in,  when,  994. 
peremptory 

how    taken,    994. 
number  of,  994. 

in   justices'    court,   1889. 
to  in  justices'  court,   1889. 
who  may  be  examined  as  witness  on,  1007. 
clerk,  to  draw,  when,  149. 
clerk's   certificate 

and  list  of,  to  be  delivered  to  sheriff.  149. 
of  drawing,  149. 
contempt 
by,  1724. 

conversing  about  case,  1724. 
receiving   communication    and   not   divulg- 
ing   it,    1724. 
deliberation 

of,   how  conducted,   1007. 

of,    what    papers,    etc.,    may    be    taken    to 

jury  room,  1006. 
three   fourths   can    find   a  verdict,    1007. 
deposit   of   names    in    grand   and   trial   jury- 
box,   147. 
different  kinds  of  jurors,  139. 
dravrlng 

and  summoning  forthwith,  how  and  when 

done,  150. 
by  clerk 

how   conducted,    149,  093. 
preservation  of  ballots  drawn,   149. 
rejection   of  names,   149. 
clerk  to  draw,  when,   149. 
clerk's  certificate  of,  140. 
for  courts  of  record,  148-160. 
from    box,   093. 
Jurors   for   courts   of  record 

complete    copy    of    list    of    names    to    br 
made   by   clerk   when   drawing   com- 
pleted, 149. 
how  conducted,  149. 

order  of  judge  for  drawing  of  jury,  148 
preservation    of    ballots    drawn,    150. 
sheriff  to  be  notified,   140. 
to  be  made  from  boxes,  147. 


,    I 


of   jurors    not   drawn    to   be   replaced    in 

box,   150. 
to  be  drawn  from  box,  147. 
superior    judge    may    direct    jury    to    be 
drawn,  154. 
elisor 

compensation  for  summoning  jurors,  152. 
summoning  jurors  by,   150,  152. 
excuses  from  serving,  grounds  for,  148. 
excusing,    148. 
exempt    from   jury   duty,   who    are,    143. 
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JUROR  (Continued). 
exemptlona 
affidavit,    144. 
as  to,  148. 
how  claimed,  144, 
failure   to   attend,   attachment  and   fine,   154. 
fine  for   non-attendance,   154. 
how  summoned,  153. 
Inquest,  of,  how  summoned,  158. 
Jastlces'  or   police   courta,   for 
how  summoned,  153. 
return  of  officer,  163. 
kinds   of,   138. 
llat    of 

by  whom  and  when  made,  144, 
clerk 

dispose  of  how,  147* 
duty  as  to,  147. 
how  made  and  kept,  146. 
number  of  names,  146. 
to  be  placed  with  county  clerk,  147. 
names  of  Jurors  not  drawn  to  be  placed  on 

list  for  succeeding  year,  147. 
oath   of,   997. 
obedience 

enforcing,    154. 

to  summons  enforced  by  attachment,  154. 
order 

for,  clerk  to  draw,  when,  149. 
of  Judge  for  drawing  of,  148. 
police  courts,  In,  158. 
polling,     proceedings     on     disagreement     on, 

1008. 
presumption   that   all   matters   within   issues 

passed  on  by,  8378. 
quallflcatlons 

and  exemptions,   141-144. 
necessary,  141,  148. 
questions  of  fact  to  be  tried  by,  9004* 
referee,  disqualified  to  act  as,  1044. 
regular,  service  for  one  year,  147. 
selecting  and  returning  Jurors  for  courts  of 
record,  144. 
duty  of  clerk  In  relation  to,  147. 
how  selection  shall  be  made,  146. 
in  proportion  to  population.  146. 
Jurors  to  be  drawn  from  boxes.  147. 
Jury  boxes,  147. 
Jury-list,  by  whom  to  be  made,  144. 

as  to.  generally,  see  analysis  of  14  pars., 
145. 
list 

to  be  placed  with  clerk,  147. 
to  contain  how  many  names,  146. 

as  to,  generally,  see  analysis  of  6  pars., 
146. 
who   may   be   selected,   146. 
who   may  make,   144. 
separation   of.    1006,  1007. 
Mlierllf  to  ■ummon 
how.   160. 

return    of   list,    160. 
sickness   of,   proceedings   in    case   of,    1007. 
■ummonlng  Jnrorii  for  courtii  of  record 
compensation  of  elisor,  152. 
drawing  and  summoning  Jurors  to  attend 
forthwith,  160. 
as  to,  generally,  see  analysis  of  28  pars., 
151. 
how  to  be  summoned,  153. 
In  Justices'  and  police  courts,  163. 


Inquest,  how  made,  158. 
officer's  return,   158. 
sheriff  to  summon  Jurors,  how,  ISO. 
summoning    Jurors    to    complete    a    panel. 
152. 
talesmen,  158. 
to  serve  one  year,  147. 
verdict  of.     See  tit.  Verdict. 
when  may  be   drawn   and  summoned   forth- 
with, 150. 
who  competent  to  act  as  jurors,'  141. 

BM  to,   generally,  see  analysis  of  24   parm, 
141. 
who   exempt   from   Jury   duty,   148. 
who  may  be  excused  from  serving  as  Juror. 

143. 
who  not  competent  to  act  as  Juror,  148. 
witnesses,  may  be,  2818. 

JURY.     See  tits.  Jnrori  Trial  by  Jaryi    Terdiet 
of  Jnx7. 

adjournment  of  court  while  Jury  out, 
admonition 

on  separation,  1006. 

to  when   permitted   to  separate, 
agreement  of,  1008. 
ballot-box,  147. 
bound   by   presumption   uncont  rover  ted, 

10. 
cannot  award  costs   as  extent  of  Judgment. 

1544    13. 
charge  to,  1000,  1005,  8606. 

further,  1007. 
changing  place  of  trial,  for  Impartial,  478. 
communication  with,  1007. 
court 

discharges    functions    of    in    passing   upon 
facts,  1012  6. 

open  any  day  to  discharge,  112. 
decision 

consistent    with     truthfulness    of    witness 
preferable,    8528   257. 

of,    to    be    according    to    conscience,    8628 
256. 
definition  of,  189. 
deliberation  of 

as  to,  1006,  1007. 

how   conducted,    1007. 

three  fourths  can  find  a  verdict,  1007. 

what  papers,   etc.,  may  and  may  not  take 
with  them,  1006. 
determines    whether    presumption    overcome, 

2894  107,   108. 
discharge  of,   1008. 

before  verdict,  retrial  of  cause,  1006. 

holidays,   112. 
discretion  of.  1013  29. 

court,     submitting     special     questions     to, 
1012  9-15. 

is  not  an  arbitrary  one,  2628  258,   259. 
docket  of  Justice  of  peace  must  contain  de- 
mand for,  1006. 
drawing,   147,  148-160,  998. 
duties  of,  effect  of  evidence,  8500. 
eminent  domain,  1768. 
exempt  from  Jury  duty,  who  are,  143. 
facts,   to  decide,   2606. 
failure  to  object  to  return  of  special  findinsrs. 

1012  18. 
fees.     See  tit.  Justices'  Court. 

deposit  of.     See  tit.  Trial  by  Jury. 


Where  no  section  mark  (§)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotation* 


INDBX. 


JTJUT    (Continued). 
fees 

vayncnt  of 

on  disagrreement,  1688  79,  80. 
upon  nonsuit  granted,  87S  101. 
payable  by  plaintiff  on  nonsuit,  IMS  13. 
time  of  collection  of,  1091  32. 
fiBdtnirs 

being    susceptible    of   two   interpretations, 

1018   19. 
on  special  issues  which  expressly  negative 

all  negligence,  1018  20. 
special,  1011. 
forcible  entry  and  detainer,  in,  lOSO. 
formation    of,   008. 

Kenenil 

demand    for    to    try    cause    of    action    in 

nuisance,  1240  18. 
finding   in   favor   of   defendant,   equivalent 

to  what,   1018  23. 
knowledge  of  jurors  on  subject,  2828  260. 
verdict    not    overcome    by    special    finding 
of,  1013  29. 
tsrand 
box,   147. 
definition  of,  ISO. 
how   often   impaneled,   184. 
jury  defined,  180. 

as  to,  see  analysis  of  8  pars.,  180. 
number   nineteen,   etc.,   184. 
reference  to  penal  code.  166. 
holiday,   verdict   may   be   received    and   jury 
discharged,    and    instructions    given    on. 
1008. 
how  waived  in  justices*  court,  1888. 
impaneling,   164-180. 

grand  juries.     See  tit.   Grand  Juries. 

in  courts  not  of  record,  166. 

in  criminal  cases,   to  be  as  prescribed   by 

Penal  Code,  168,  160. 
in  justices'   and  police  courts,   manner  of, 

160. 
in  will  contest,  1818. 

juries   of   inquest.      See   tit.   Juries   of   In- 
quest. 
as   to,   166. 
trial 

juries.     See  tit.  Trial  Jnries. 
jurors  in  courts  of  record,  186. 
jury,  manner  of.  188. 
In  action  to 

quiet   title,  when,   1284   63-56. 
try  title.      See   tit.   Action  to  Try  Title. 
must  be  demanded  before  trial,  1268  177- 
186. 
inquest,  of,  140,  188,  186. 

Instructions  to  by  court  as  to  evidence.     See 
tit.  Iniitractlon  to  Jury. 
as  to,  2800. 

generally,   see  analysis  of  437   pars.,  2801. 
irregularity,  004,  1078. 
Issne 

of  facts  to  be  submitted  to  should  be  what, 

.     1018  27. 
to  be  tried  by.  087. 
judges    of    effect    of    evidence,    in    general, 

2800. 
judgment    as    reasonable    men    is    the    test, 
2628    261-263. 


justices'  courts,  168. 
keeping  together,  1007. 
kinds  of,  ISO. 
mandamus    in,  1600, 

may  be  directed  to  consider  character,  con- 
duct, etc.,   of  witnesses,  2618  169-201. 
may  come  into  court  for  further  instructions,  . 
1007. 
further    instructions    in   absence    of   party- 

or  counsel,  error,  1007  1. 
proceedings  in  case  a  juror  becomes  sick. 

1007. 
refusal   to   re-read  to  jury  portion  of   In- 
struction  not  error,  when,   1007   2. 
remarks    of    judge    to,    erroneous,    when, 
1007  3. 
may  take  with  them  certain  papers,   1006. 
claim  as  presented  to  administrator,  1006  5. 
construction  of  provision,  1006  3,  4. 
note  put  in  evidence,  1006  6. 
pleadings,    allowing   to   be   taken    to   jury- 
room  not  safe  practice,  1006  7,  8. 
sworn    statement    of    plaintiff    as    to    his 
losses,  1007  9. 
misconduct   of 

aflSdavit  as  to.  1106  9. 
new  trial,  1078. 
must  be  demanded  before  trial,  1268  177. 
not  bound 

by  presumptions,  li^en,  2828  267. 
to  decide   in  conformity  with  declarations 
of  any  number  of  witnesses,  2828  264- 
266.  ( 

number  of  ' 

a  trial  jury,  140. 
grand  jury,  180. 
trial  jury,  140. 
oath,  007. 

of  Inquest.     See  tit.  Juries  of  Inquest. 
ordinance,  action  for  violation  of.  Jury  trial, 

1408. 
panel,  summoning  jurors  to  complete.  182. 
papers,  what  may  take  when  retiring,  1006. 
party 

desiring    jury    must    conform    to    rule    of 

court,    1266   178. 
submitting    questions    bound    by    answ^er. 
1018   34. 
plaintiff     claiming     ownership     entitled     to 
where   defendant  claims   adversely,    1268 
180. 
pleadings  sufficient  to  entitle  to,  to  be  made 

by  defendant,   1268   179. 
police    court,    when    defendant    entitled    to, 

1408. 
polling  the,   1008. 

after  verdict  has  been  recorded.  1000  6. 
assent  of  jury  may  be  expressed  by  fore- 
man,   1008  3. 
postponement  of  trial  in  justices*  court  when 

jury  demanded,  1386. 
power  of  as  to  evidence  not  arbitrary,  2628 

256-263. 
presumption   that   all   matters   within   Issues 

were  passed  upon  by,  2878. 
probate  contest.  1813. 
proceedings    in    case   a   Juror   becomes    slck^ 

1007. 
province   of.   Inference   to   establish   ultimate 
facts.  2206  81. 
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JURY    (Continued). 
queiitloii  of 

fact,  when  to  be  decided  by, 
ordinary  prudence  of  fact  for,  2S86  28. 
quieting  title,  jury  trial  in  action  for,   1249. 
recovery,   must   And  amount   of,   when,   1014, 

1016. 
refusal 

of  Judge   to   compel   to   make   further  an- 
swers, 1014  38. 
to   require  jury   to   answer  material   ques- 
tions.  1014  39. 
refusing  to  submit  special  questions  of  fact 

within  the  issue,  error,  1014  40. 
remarks  of  court  made  during  impanelment 
of.  2520  244. 

rlKht   to 

in  action  to  quiet  title.  1264  166,  171-186. 

depends  on  facts,  1265  181-186. 
separation  of.  1006. 
sheriff,  in  attachment,  004  41. 
sick  juror,  proceedings  in  case  of,  1007. 
sole    Judges     of    when    presumption     is    re- 
moved, 2268  17. 
■pedal 

fnterrofcatories  iinbiiiitted  to 

leading  and  suggestive,  properly  refused, 

1013  30. 

submitted  to,  should  be  carefully  drawn, 

1014  43.    44.9 

issue  submitted  to  not  including  the  issue 

made  by  pleading,   1014  45. 
verdict    of    may    be    adopted    by    court    in 
equity  causes,  1081  84.  85. 
to  be  instructed  as  to  certain  points  of  evi- 
dence.    See  tits.  EhFidencei  Inatractlon. 
to  determine  effect  of 
j  Impeaching   testimony,   2481   42. 

I  impeachment  of  witness,  2481  41. 

to  draw  inference  of  fact,  2860  5. 
to    parties    upon    credibility    of    accomplices 

in   perjury,   2400   6. 
trial 

box,   147. 
by 

of  issues  In  probate  court,  2177. 

of  special  issues  not  made  by  pleadings, 

210. 
on    petition    for    revocation    of    probate, 

1821. 
When  and  how  waived.  1010. 
court  not   of  record,  calling  in,  166. 
court   of   record 
calling,   166. 
impaneling,    008-097. 
definition  of,  140. 
number,   twelve,   140. 
verdict.     See  tit.  Verdict  of  Jury. 
how  declared,   1008. 
in  action  to  enjoin  diversion  of  water. 


299. 
informal  proceedings  on,  1000. 
is    merely    advisory    to    court,    whenj    884 

300. 
of,     advisory    when     in     action     to     abate 

nuisance,   1247  62. 
prevented,  retrial  of  cause,  1008. 
sealed,  rendered  during  adjournment,  1008. 
three  fourths  can  And,  1007,  1008. 
with  respect  to  controverted  facts,  884  801. 


view  of  premises  by,  1006. 
purpose   of  statute,   1006  2. 
result   of   examination   of  land   cannot    be 

taken   into  consideration,   1606   3. 
view  of  other  property,  1006  4. 
waiver  of,  1010. 

justices'  courts,   1888. 
weight  of  evidence  exclusively  for.  2827  245. 
whether  plaintiff  a  corporation  or  not  prop- 
erly submitted  to,  1014  50. 
will  contest,  jury  trial  in,  1810. 
withdrawing    of    special    questions    of    fact 

from  after   their  submission,   1014   51. 
wording    of    special    questions    of    fact    sub- 
mitted to,  1014  52. 

Jl^RY  BOXES 

duty  of  clerk  to  keep,  147. 

JURY  FBBS.     See  tit  JniT* 

JURY  TRIAL.     See  tit,.  Juryi  THal  by  Jury. 

challenge  to  Jury.  See  tit.  Cballensea  to 
Jury. 

conclusion  on  challenge  of  juror.   005  3. 
constltutionaJlty  of  provision,  004   2. 
designation  of  the  particular  kind  of  chal- 

lenpre,  005  4. 
determination  of  challenge,  006  5. 
grounds   of,  004. 

consanguinity  and  affinity,  006. 
exlsten<;e  of  a  state  of  mind,  006. 
having  an   unqualified   opinion,  806w 
having  served  as  a  juror,  006. 
interest  on   the  part  of  the  Juror,  OOSu 
standing    in    relation    of    guardian    and 

ward,  006. 
want  of  any  of  the  qualifications,  085^ 
how    tried,   007. 
in  cases  where  separate  trial  refused,  004 

8. 
number  each  party  has,  004  3,   4. 
passing  jury  once,  006  5,  6. 
right     to     challenge     juror     peremptorily. 
004  7. 
in  action  of  claim  and  delivery,  706  198. 

waiver,  706  199. 
Jury  to  be  sworn,  007. 
right    of    trial    by.    In    action    to    quiet    tide. 

1246   166. 
to  be  allowed,  when.  In  action  to  determine 
adverse  claim,  1661  8,  9. 

JURIES   IX   COURTS   NOT  OF   RECORD.     See 
tit.  Jury. 
manner  of  impaneling,  166, 
proceedings  in  forming.  166, 

JURIES   OF  INQUEST 

definition  of,   140. 

manner  of  Impaneling,  166. 

JUSTICE   OF   THE  PEACE.      See   tit.  Jiwttcei* 
Courts. 

absence  of  procedure  on,  1408. 

acknowledgment,  affidavit,  deposition  may 
be  taken  by,  128. 

affidavit,  may  be  taken  by,  128»  2420,  2804  4. 

bias,   etc.,   of,  change  for,  procedure  on,  120. 

blanks  to  be  filled  in  all  papers  Issued  by, 
except  subpcenas,  1402. 

cannot  summarily  devest  himself  of  Juris- 
diction,  1866   20. 

change  of,  for  bias,  etc.,  procedure  on. 

citizen.  Justice  must  be,  117. 
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JUSTICE  OP  THE  PEACE  (Continued), 
clerk  of.     See  tit.  Jnatlcc*'  Clerk. 

as  to,  8S. 
constable     ot    may     not     act     as     attorney, 

18«7. 
deposltloBs 

may  take,  128. 

on  order  Issuing  trom  court  of,  how  taken, 
2424. 
dlaabillty  or  alMence  ol 

attendance  by  another  Justice,  1402. 
a'.ijourriment  by,   1403. 
entry  of  proceedings,  1408. 
powers  of,  1403. 
dlsqaal  111  cation  of 

to  practise  law,  80.  20.  127. 
wbac  matters  amount  to,  120. 
ui£qua)ified,    transfei    of    cause    to    another, 

490- 
docket  of.     See  tit.  Docket  of  Justices'  Court. 
election  of,  93,  94. 
expiration  of  office,  papers  and  dockets  must 

be  delivered  to  successor,   1401. 
l:a$    no    equitable   Jurisdiction,    98    38,    39. 
holding  court  Icr  another  Justice,  9&,  1402. 

powers  of,  1403. 
in  cities  and  counties 

absence    or    disability,    reassignment    and 

transfer  of  action,  80. 
clerk  of,  not  to  act  as  attorney,  89. 
disqualification   to   act   as   attorney,  89. 
election  of,  84. 

fees,  payment  of  into  treasury,  87. 
minutes 

of  proceedings  to  be  kept,  88. 
to  be  certified,  returned  and  filed,  88. 
number  of 
as  to,  84. 
sessions  of,  84. 
office  rooms,  how  provided,  88. 
offices 

and  office  hours,  80. 
expenses  of,  how   met,  80. 
pleadings    and   papers    to   be   certified,    re- 
turned and  filed,  88. 
presiding 

appointment  and  removal  of,  84. 
assignment  of  cases  by,  80. 
disability   or   absence   of,    substitute,   84. 
Justice  of,  salary,  00. 
rooms,  attendants,  and  supplies  to  be  fur- 
nished, 80. 
salary  of,  90,    < 
sbcrlll 

and  deputies,  ex  officio  officers  of,  8ft. 
may  be  directed   to  furnish   rooms^  etc., 
80. 


of  others,  what  Justices  are,  90. 
powers  and  Jurisdiction  of,  90. 
supervisors  to  furnish  suitable  rooms,  80. 
In   townships 

at  least  one  for  each  township,  90, 
change  In  boundaries  of  township  or  coun- 
ty, succession  of  Justices,  m. 
dlsqunUfleatlon  to  practise  law,  90, 
election  of,  00. 
eligibility,  00, 

fees,   collection,   report,   and   payment   Into 
treasury,  90. 


bolding  court  for  anotber 
as  to,  92,  1408. 

effect   of   proceedings,   92. 
entries   in  docket,  92. 
powers  of,  92. 
what  Justice  may,  92. 
salary  of 
as  to,  IW. 
how  paid,  90. 

to  be  sole  compensation,  90. 
successor,     on     change     of    boundaries     of 

township  or  county,  98. 
successors    of    others,    what    Justices    are, 

93. 
what  Justice  may  hold  court  for  another, 

92. 
where  held,  92. 
ineligible  to  other  than  Judicial  office,  118. 
Judge  to  designate  successor  of,  when,   1402. 
Judgment  ot.  made  Hen,  how,  1189  37. 
Jurisdiction  of,  where  not  In  Issue,  1805  21. 
moneys     collected,     must     receive     and     pay 

same  to  parties,  1403. 
no    authority    to    certify    cause,    when,    1305 

22-24. 
non-resident.   Jurisdiction,    1359. 
not     prohibited     from     trying     misdemeanor 

without  Jury,   1008   16. 
not  to  have  law  partner,  127. 
not  to  practise  before  Justices'  court,  127. 
number  of,   84,  IM. 
proceedings   where   office   of  becomes   vacant 

before  successor  is  appointed,  1401. 
qualifications,  117. 

refusal  of  to  certify  cause  reviewed  on  ap- 
peal. 1305  28. 
residence  of,  117. 

sickness  of,  proceedings  on,  1408. 
Kueccsiilon   of  Justices 

on    change   of   boundaries   of   township   or 

county,   08. 
transfer  of  records,  etc.,  IM. 
Kiir  -esKor 

liAs   authority   of  predecessor,    1402. 
of  others,  what  Justices  are,  90,  98,  1402. 
when  superior  court  shall  designate,   1402. 
wlio  shall  be  deemed,  1402, 
term  of  office,  94. 
transfer  of 

of  action  to  another  court,  manner  of,  490, 

498. 
books,  papers,  etc.,  to,  00,  88. 
cause,   proper,  when,   1805  29-31. 
vacancy 

how  filled  04. 

papers  and  dockets  to  be  deposited  where, 

1401. 
proceedings     before     successor     appointed, 
1401. 
when    cause    does    not    involve    title    to    or 
possession  of  real  property.   1805   26,   26. 
JUSTICES.     See  tits.  Jnstl^i  Justices'  Courts. 
Judgments  of  not  within  provision   allowing 
enforcement  after  five  years,  270  31. 
JUSTICES'  CL.ERK 
appointment,  85. 
attorney  disqualified  to  act  as, 
bond  of 

additional.   85. 
and  oath  of,  85. 
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JUSTICES'   CLERK   'Continued). 
deputies 

appointment  of,  85. 

authority  of,  86. 

liability  of,  85. 
dlsqualiflcatioB 

of  attorney  to  act  as,  80. 

to  act  as  attorney,  88. 
docket,  duty  of  to  keep,  88. 
duty  to  keep 

docket.  88. 

record  of  proceedings  of  court,  86. 
fees  paid   In   actions,   duties  as  to,  87. 
minutes  of  proceedings,  filing:,  88. 
oath  and  bond  of,  85. 
office  hours,  86. 

record  of  proceedings  of  court,  shall  keep,  86. 
■alary 

as  to,  90. 

of  deputy,  00. 
subpoenas  issued  by,  85. 
term  of  office,  85. 

JUSTICES'    COURT.      See    tit    Jnatlee    of    the 
Peace, 
account,  action  on 

exhibit  and  inspection  of,  1S89. 
furnishing  copy,  1880. 
action   in 

hoiv  commenced 

by   filing  complaint,   1866. 
assignment    of   cause    by   presiding   jus- 
tice, 86. 
docketing,    lSOS-1886. 
entry   of,    1891. 
form  of,  1892. 
lien,   1895b 
nonsuit  of.  1890. 

reassignment  and  transfer  of  actions,  86. 
recalling,   1892. 
recording,    1898-1895. 
remitting   excess,   1892. 
trial  after,  1891. 
in  may  be  enjoined,  when,  828  141. 
to  be  commenced  In  what  toi/mshlp 
construction  of  the  provision.  1860  3-6. 
fact  ot  defendant's  residence  Is  Jurisdic- 
tional,   1860    7. 
for    the    recovery    of   personal    property, 

or  the  value  thereof,  1859. 
if    there    be    no    justices'    court    for    the 

township  or  city,  1359. 
in  cases  of  Injury  to  the  person  or  prop- 
erty. 1359. 
when    a    person    who    has    contracted    to 
perform  an  obligation  at  a  particular 
place  is  residing  elsewhere,  1359. 
nvhen   defendant    la   non-renldent    of 
county,  1359. 
state,   1359. 
when  the  parties  voluntarily  appear  and 

plead  without  summons,   1859. 
where   two   or  more  persons   are  jointly 
and   severally   bound,    1359. 
adjonmment 

amendment  for,  1386. 
consent  by,   1386, 
Jury    for,    1386. 
testimony  for,  1386. 
trial  of,  1386,  1387. 
undertaking  on,  1386. 


allevatlona 

amending,    1877. 
answer,  1875. 
counterclaim,   1876. 
form   of.   1374. 
requisite,    1375. 
always  open,  90,  92. 
amendmenta 

adjournment  for, 
costs  on,  1377. 
generally,  1377. 
answer 

amended  pleading,  to,  1879. 
demurrer  to,  1876. 
form  of,  1874,  1375. 
oral,   may   be,   1874. 
waiver  of  summons,  1367. 
appeal 

certificate,    transcripts    and    other    papers, 

88. 
docket   to  contain   what,   1399. 
facts,  on,  no  statement  necessary,  1496. 
how  taken,  88. 

in  superior  court,  execution,   13IM. 
Judgment,    from,   1493. 
notice,    filing    of,    88. 
papers  to  be  filed,  88. 
ntatement 

on   question   of  law  alone,   1496. 
settlement  of,   1496. 
who   to   settle,  88. 
stay   of  proceedings,   1501. 
Murerlor  court 

from  matter  taken  to,  time  for,  1412. 
l>.oceedings    brought    into,    appeal    from. 
1477. 
sureties  on.  Justification  of,  88. 
transcript    in    cases    certified    to    superior 

court,    88,    1362. 
trial   in   superior  court,  1501. 
to  supreme  court,  1491. 
undertaking  on,  1498. 
appearance 

attorney,  by,  1867. 
default   of,   1384,   1889. 

trial   may   proceed   on,   1389. 
fixing  time   for   trial,   1372. 
ffuardlan 

ad     litem,     appointment     of.       See     tit. 
Guardian  ad   Utcm. 
for  defendant.  1367. 
for  plaintiff,   1367. 
may  appear  for  infant  or  lunatic.  1367. 
hour   for,   1372. 

infant    may    appear   by   guardian,   1867. 
Insane    person    may    appear    by    guardian. 

1367. 
of  defendant,   time  for,  1369. 
parties 

entitled   to   one  hour   for,   1372. 
may  be   in   person   or  by  attorney,   1367. 
person,  in,  1367. 
voluntary,  place  of  trial,  1359. 
waives 

objection  to  jurisdiction,  1859. 
summons,   1367. 
arrest 

entry   of  judgment   where   defendant   sub- 
ject  to,   1392. 
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JUSTICES'  COURT  (Continued), 
arrest 

of  defendant 

affidavit  for,  1880. 

bail,  how  ^Iven,  ISSd. 

certificate  of,  1S81. 

for    embezzleznent,   1880. 

for  fraud,  1880. 

generally,  1880,  1881. 

Srrounds   for,   1880. 

in  action  for  fine  or  penalty,  1880. 

notice   to    plaintiff   of   arrest,   1881« 

officer  must   notify  plaintiff,   1881« 

order  for,  1880.    . 

undertakinsT  to  procure,  1880. 
when  may  be  ordered,  1880. 
where     about     to     depart     from     state» 
1880. 
arrested  defendant 
custody  of,   1881. 

must  be  taken  before  justice  at  once,  1881* 
as  to,  generally,  84-108,  1860-1404. 
attaehment 
aJBdavlt 
for,   868. 

what  to  contain,  1882. 
direction  of  writ  to  sheriff,  1888. 
form  of,   1888. 
generally,  1882,  1888. 
issuance  of,   1882. 
order  for,  1882. 
substance  of  writ  of,  1888. 
to  be  issued  on  affidavit,  1882. 
imdertaklns 
on,  1882. 

to  release  or  prevent,  1888. 
attorney 

appearance  by,  1807. 
in,   w^ho   may   act   as 

letter  of  attorney  to  act  as   counsel   in 

Justices'  court,  80. 
license  not  necessary  to  practise  as,  107. 
who  may  act  as.  1807. 
who  may  not  act  as,  80. 
bill   of  particulars,   662. 
blank,   must   not   be   left   in   process,   except 

subpoenas,  1402. 
challeneres.     See  tit.   Challenges  to  Jvrors. 

an  to,  1380. 
cities  and  counties,  in,  88. 
claim   and  delivery,   in,   1888. 
Code   of   Civil    Procedure,   provisions   of   ap- 
plicable to,  1408. 
commencement  of  action  by  filing  complaint, 

I860, 
complaint  In 

action  commenced  by  filing,  1866. 

demurrer  to,  1378. 

form   of,   1874,   1878. 

Indorsement  by  court  of  date,  etc.,  1866. 

where  to  be  filed,   1850.* 


annexing  copy  of,  1880. 
to  be  in,  1876. 
compromise 
effect  of 

accepting  offer  of,  1808. 
refusing  offer  of,  1808. 
offer  of,  effect,  1803. 
confession  of  Judgment,  entry  of,  1800,  1684. 


constable 

attorney  not  to  act  as,  1867. 

serving  summons,  1870. 
contempt.     See  tit.   Contempt  of  Court. 

conviction  must  be  entered  on  docket,  1800. 

definition  of,  1808. 

disorderly  conduct,  1808. 

docketing,  conviction  of,  1808. 

fine  or  imprisonment  for,  1808. 

generally,  1888,  1800,  1724-1748. 

In  presence  of  Justice 
proceedings  for,  1808. 
punished  summarily,  1888. 

In    what    cases    Justice    may    punish    for, 
1808. 

not  in  presence  of  Justice,  proceedings  for, 
1888. 

proceedings  in,   1741   14. 

punishment  for,  1880. 

rescuing  person  or  property,  1808. 

what  acts  are,   1808. 

witness,   disobedience  by,  1808. 
eontlnnancc 

admission  of  evidence,  effect  of,  1886. 

affidavit  and  showing  necessary  for,   1886. 

deposition  of  witness  present,  1886. 

for  more   than   ten   days,   not   granted   ex- 
cept upon   undertaking,  1887. 

grounds  for,  1886. 

length   of   where   granted   on   court's   own 
motion,  1886. 

motion  for,  1886. 

showing  and  affidavit  necessary  to  secure. 


where  defendant  under  arrest,  1886. 
costs 

deposit   for,   instead   of   undertaking,   1404. 

in  case  of  compromise  offered  before  trial, 
1383. 

Included  in  Judgment,  when,  1808. 

prevailing  party  entitled  to,   1408. 

security   for  may  be  required,   1408. 

taxation  of,  1803. 
counterclaim 

answer  may  contain,   1376. 

as  to.  generally,  1376. 

'omission  to  set  up  waives  right  to,  1376. 

pleading    written    instrument,    1380.    * 
default,  Judgment  by,  1884. 
defendant's    residence    Jurisdictional,    1860    7. 
demurrer 

answer  to.  1376. 

complaint    to,    1876. 

proceedings  on,   1376. 
deposit    of    money    in    lieu    of    undertaking, 

1404. 
deposition    of   witness,   on    postponement    of 

trial,    1386. 
dismissal  of  action,  1300. 
docket  of.     See  tit.  Docket  of  Justices'  Court. 

a  public  record,  88,  1401. 

as   to.   1300-1402. 

clerk  to  keep  and  what  to  contain,  88. 

contents.  1800. 

deposited    where,    on    vacancy    and    before 
successor   appointed,    1401, 

entries 

in.   force  and   effect  of,  88. 
prima  facie  evidence,   1400. 
time  of  making,  1400. 
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JUSTICES'  COURT   (Continued), 
docket 

execution  may  be  Issued  on  of  predecessor, 

1402. 
how  kept,  88. 
index  to,  1401. 

must  be  kept,  1401. 
how    kept,    1401. 
must  be   delivered   to  successor   or  county 

clerk,  1401. 
of    Justice.      See    tits.    Docket j    Docket    of 

Justices'   Conrt. 
of  predecessor,  execution  on,  1402. 
'  to  contain   what,   1300,  1400,  1401. 

vacancy    in    office,    how    disposed    of,    1401, 
1402. 
either    party    failing    to    appear,    trial    may 
proceed,    1380. 
challenge   to  Jurors,   1889. 
duty   of   Justice    where   defendant    fails   to 

appear,    1380    2. 
if   copy   of   Instrument   be   filed   signatures 
will   be   deemed   admitted,    when,   1880. 
manner    of    pleading    written    instrument, 
1380. 
equitable  Jurisdiction,  none.  98  3S.  39. 
execution.      See    tit.    Execution   of   Judgment 
In  Civil  Action. 
alias,  1307. 

blanks  in,  render  void,  1402. 
contents  of.   1396. 
docket    must    contain    statements    relating 

to,    1309. 
docketing  Judgment  in  superior  court,  ex- 
ecution,  1804. 
duty  of  ofllcer  receiving,  1397. 
entered   at   once,   upon  verdict,  1801. 
form   of,   1896. 
in  another  county,  1397. 
Issue 

may  within  five  years,  1895. 
provision     for    issuing    execution     after 
five    years    does    not    apply    to,    276 
31. 
may   issue  within   five  years,   1395. 
new  county,  successor  may  issue.  1402. 
on    Judgment   docketed    in    superior    court, 

1394. 
predecessor,    justice   may   issue   on    docket 

of,   1402. 
proceedings   supplementary.      See   tit.   Sap- 
plemeutary  Proceedings. 
as  to,  1204-1212,  1897. 
recalling,   1894  3. 
renewal  of,   1897. 

supplementary   proceedings.      See   tit.   Sap- 
plementary   Proceedings. 
as   to,   1204-1212,  1897. 
time  to  issue,   189R. 

to  be  Issued  with  all  blanks  filled,  1402. 
to  contain  statement  of  what,   1886. 
to  whom  directed,  1896. 


collection  and  report  of,  90. 

for  issuance   and   service  of  process,  87. 

inability  to  pay,  proceeding  on,  87. 

security  for,  1408. 
garnishment.   1388. 

general  provision  relating  to,  1409-1404. 
generally,  1359-1404. 


genuineness  of  Instrument  sued  on,  admitted, 

when,   1389. 
guardian,   1367. 

held  In  town  where  elected,  90-08. 
how   Judgment  confessed   in   without   action, 

1634. 
in  case  of  disability  of  'Justice,  another  Jus- 
tice may  attend  In  his  behalf,  1408L 
in  cities  and  counties,  84. 
inspection,  order  for.  1389. 
Issues  of  law  and  fact,  1388. 
Joint    obligation,    action    on,    service    outside 

of  county,  1870. 
Judfirment 
abstract  of 
as   to,   1393. 
filing   and    docketing   in   superior    court. 

1884. 
form  of,   1898. 

must     be     recorded    to    create     lien     on 
lands,    1885. 
by  default 

amount  of,  1884. 

motion  to  set  aside  must  be  made,  when. 

1378  7-13. 
power  of  Justice  to  vacate,  1878  14-lS. 
proceedings    on,    1884. 
relief  from 

afl!ldavit  for,  1877. 

for    mistake,     surprise,    neglect,    etc.. 

1377. 
time  to  apply  for,  1377. 
when  defendant  fails  to  answer  amended 

complaint,    1884. 
vi-licn  demarrer 

to   answer    Is   sustained, 
to  complaint  overruled, 
when   rendered,   1384. 
when   voidable,   1878  6. 
confession  of 

as  to,  1390,  1084. 
costs   on,   1681. 

may  be  entered  in  any  court.  1890. 
statement  of  defendant  filing.  1684. 
costs,   to   include,   1898. 
default,    by,   1884. 
dismissal   of,  1505. 
docket   must   contain,   1899. 
docketing  '  In     superior     court,     effect    of. 

1894. 
entry   of,   where   defendant   subject   to  ar- 
rest.   1892. 
how  proved   in   another  state,  3881. 
in    forcible    entry    and    detainer,    amount 

recoverable,    1668    15. 
lien  of 

lasts   how   long,   1895. 
on   land,   none   unless   abstract   recorded. 
when,  1895. 
must  be  entered  at  close  of  trial,  1881. 
no    knowledge    of    for    more    than    thirtr 

days,  effect  on  appeal,  827  187. 
not    within    provision    allowing    executioa 

to  issue  after  five  years,  276  81. 
of  dismissal 

when  action  commenced  In  wrong  Juris- 
diction,  1890. 
without  prejudice,  entered  in  what 
1890. 
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JUSTICES'  COURT   (Continued). 
Judgment 

other  than  hy  default 

action    on    forelgrn    Judgrment,    what    de- 
fense  excluded,   1892   2. 
after  trial  by  court,  1891. 
by   confession,    1390. 
costs    must    be    Included    In    judgrraent, 

1898. 
excess     of    judgment     over     Jurisdiction 

may  be  remitted,  1892. 
failure    to    make    formal   entry   of   Judg- 
ment, effect,  1391  3. 
i  If  the   sum    found   due   exceeds  Jurisdic- 

tion,  excess   may   be   remitted,   1392. 
Jndsmeut 

abstract  of,  1393. 

as    to,    generally,    see   analysis   of   7 

pars,    1398. 
may  be  filed  and  docketed  in  county 
clerk's   office,   1394. 
after  lapse  of 

several   months.   Is  valid,  139S  4. 
six  weeks.  Is  not  void,  1392  6. 
costs  must  be  Included  In,  1398. 
effect  of  docketing,  1394. 
must  be  entered  at  once,  1391  4. 
not  a  lien   unless  abstract  is  recorded 

in    recorder's    office,    1394. 
when    defendant    is   subject   to   arrest, 
1392. 
of   dismissal    entered   without   prejudice, 

when,   1390. 
offer   of   compromise   before   trial,   effect 

of,    1398. 
upon  verdict,  1891. 
remitting  am9unt  In  excess  of  Jurisdiction, 
;  1892. 

t  upon  verdict,   to  be  entered  at  once,  1391. 

verdict  upon,   entered  at  once,  1391. 
Jnrladlctfoa 

as   to,  89,  91,  98,  95-102. 
action 

for  collection  of  license,  90. 
In   vrrong  Inrladlctlon,  objection  to 
appeal,   1390. 
waiver,    1890. 
certifying  case  to  superior  court,  88. 
civil 

as  to,  05-102. 
includes  what  cases,  96. 
concurrent    with    that    of    superior    court, 
when,  101. 
in  cases  of  forcible  entry,  1668. 
criminal,  - 102. 
does  not  extend  to  ships,  seamen's  wages, 

etc.,    102. 
evidence   not   admissible  upon   what   ques- 
tions, 1862. 
forcible  entry  and  detainer,  in,  1802,  105SL 
has  over  what  offenses,  102. 
in  cities,  90. 
in  general,  80,  90. 

mandamus,   cannot  issue  writ  of,  1588. 
misdemeanors,   over,   102. 
not  to  trench  upon  the  Jurisdiction  of  the 

courts  of  record,  102. 
offenses,   has  over,  when,   102. 
ordinances,   of  violations   of,   when,   91. 
remitting  excess  gives,  1892. 


restricted,    102. 
territorial  extent  of,  80,  88. 
transfer  of  cause  to  superior  court,  Juris- 
diction  of   latter,   1862. 
violation   of   ordinance,   over,   91. 
want  o€,  transfer  to  superior  court,  when, 

1802. 
when    amount    found    due    exceeds,    remit- 
ting excess,  1892. 
wrong,  objection  to  action  commenced  in, 
1390. 
Jnry 

as  to,  generally,  in,  158,  150. 
adjournment  on  demand  for,  1880. 
challenges     to.       See     tit.     Challenges     to 
Jurors. 
as  to,  1380. 
docket  must  contain  names  of  and  demand 

for,    1399. 
fact,  issue  of,   tried  by,   1888. 
impaneling,   manner  of,   150. 
jurors,    challenge    to.      See    tit.    Challenges 

to  Jurors. 
list  of  jurors  summoned  to  be  called,  150. 
manner  of  impaneling,   150. 
names  to  be 

drawn   from  box,   156, 
written    on    slips,    folded   and    placed    in 
box,   150. 
proceedings    in    forming,    150. 
sunjmoning  of,   return  of  officer,  158. 
waived 

by  consent, 
hy  failure 
to   appear, 
demand,   1388. 
how,   1888. 
Justice 

may  issue  subpoenas  and  final  process   to 

any  part  of  the  county,  1402. 
may  require  security  for  costs,   1408. 
to    receive    all    moneys    collected    and    pay 
same  to  parties,  1408. 
justice's    judgment    as    police    judge    has    no 

validity,   1300   8. 
lien    judgment,    1895. 
mandamus,  cannot  issue,  1588. 
manner  of  eommeneins  actiona  In 
alias  summons,  1809. 

regularity  of  Issuance  not  jurisdictional 

question,  1869  1. 
what  does   not   render  Judgment  by  de- 
fault void,   1809  2. 
within  a  year,  1809. 
appearance  of  defendant 
time  for,   1809. 

what  does  not  waive  defendant's  rights, 
1309    6. 
defendant  may  waive  summons,  1867. 
how  commenced,   1800. 
parties    may    appear    either   by   person    or 

attorney,   1807. 
service    of    summons    outside    of    county, 

1370. 
summons 
alias,  1309. 
as  to,  generally,  see  analysis  of  10  pars., 

1808. 
by  whom   served   and  returned.   1870. 
defendant   may  waive,   1807. 
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JUSTICES'  COURT  (Continued), 
manner  of  commenclngr  actions  in 
summons 

how  directed,  1868. 

hoW  'issued,    1368. 

may  issue  within  a  year,  1S66. 

return  in   San  Francisco,  1371  10. 

service 

by   publication,   1871. 
outside   of  county,   1370. 
time   for   appearance   of  defendant,   1868. 
what  to  contain,   1368. 
when    guardian    necessary,    and    how    ap- 
pointed,  1367. 
matters  of  equitable  cogrnizance.  none,  1360  9. 
minutes    of    proceeding's.    Justice    shall    take 

and  certify  to  clerk,  88. 
money  collected,   Justice   to   receive,   1403. 
no  right  to  demand  change  of  place  of  trial 

In,    when,   476    67,    68. 
nonsuit,  1390. 
notice  of  hearluff 

as   to,   generally,  see  analysis   of   14   pars., 

1373. 
cannot  be  given  by   telephone,   1378  8. 
cannot   be   waived   by   telephone,   1373   9. 
construction  of  provision  as  to,  1373  2-4. 
Hxlng  day  of  trial,  1373  6,  7. 
form   of  notice.   1372. 
necessity  for  notice,   137S. 
service    of    notice     is    jurisdictional     pre- 
requisite,  1373  12,  13. 
setting  cause  for  trial  in.  1528  IS. 
should    be    In    writing    and    form    part    of 

record,    1373   10. 
verbal   statement   of  service   not   received, 

1374    14. 
what  is  sufficient,  1878  11. 
manner  of  pleading  written  instrument,  1389. 
offer  to  compromise,  1898. 
open  always,  92. 

papers  to  be  kept  as  public  records,   1401. 
place   of   holding,  92. 
place  of  trial 

as  to,  generally,  1869-1866. 
chamrlng 

afHdavlt  for,  1861. 
because  of  Interest  of  Justice,  86. 
but  once,  can  be,   1862. 
disqualification    of  ^  Justice,    for,    1861. 
grounds  for,  1861. 
notice  of  trial  on,   1868. 
proceedings   after,   1862. 
to  what  court  may  be  made,  186S. 
transmitting   papers,    on,    1862. 
claim     and     delivery     of,     where     to     be 

brought,    1369. 
generally.   18S9. 

in  what  city  or  township,  1359. 
may  be  changed  in  what  cases,  1861. 
as  to,  generally,  see  analysis  of  9  pars., 

1361. 
construction     of    provision     as     to.     1361 

3,    4. 
denial    of    motion,    effect    on    subsequent 

proceedings,   1361   6. 
effect  of  an  order  of,   1362. 
Imperative  duty  to  transfer  cause,  when, 
1861  6.  7. 


limitation    on    right    of    chancre,    when, 

1862. 
no   right   to   change   on   ground   of  real- 

dence,  when,  1861  8. 
proceedings   after,   1862. 
proceedings   for   change   of  venue,   what 

is  not,   1862  9. 
to  what  court  transferred,  1862. 
non-resident,   action   against,   where   to  be 

commenced,   1358. 
replevin,     action     in,    where    to     be    com- 
menced,   1359. 
township    or    city    in    which    action    to   be 

commenced,   1859. 
tranafer 

of  proceedings,  86. 
to  anpcrlor  court 

in   what   cases,   1862. 
proceedings  on,   1362. 

pleading   written   Instrument   In,    manner  of, 
1389. 

pleadings   In 

as   to,   generally,   1874-1379. 
account,  manner  of,  1886. 
action 

how   entitled,   86. 

in,  form  of,  86. 
amendment  of 

adjournment  on,   1877. 

adverse    party    may    answer    or    demur, 
1379. 

answer  to,  time  to   file.  1879. 

as   to,   1377. 

costs   on,    1877. 

in  furtherance   of  Justice,   1378   2. 

in     general,     see    analysis    of    24     pars^ 
1877. 

on  demurrer,   1376. 
answer 

as  to,  1875. 

contents  of,   1875. 

demurrer  to  by  plaintiff,  when,  187«. 

in  general.    See  tit   Anawcr. 

may  contain  what,  1875. 

or  demurrer  to  amended  pleading, 

when  demurrer  overruled,  1876. 
collateral  attack,  1878  4,  5. 
complaint   in.     See  tit.   Complaint. 

action  commenced  by  filing, 

as  to,  1375. 

date  of  filing,  to  be  indorsed  on.  i; 

definition  of,  1875. 

filing,  commencing  action. by,  1866. 

may  be  copy  of  instrument,  1875. 
compromise,  costs  on,  1398. 
counterclaim,  failure  of  defendant  to  set  upi, 

effect,   1376. 
demurrer 

as  to,  1376. 

amending  pleadings  after,  1877. 

in   general.    See  tit.    Demurrer. 

Judgment  by  default  after,  1884. 

to  answ^er 

as  to,  1875. 
grounds  of,  1876. 
proceedings  on.  1876. 
time  for,  1376. 
proceedings  on,  1876. 
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pleadlners  in 
demurrer 
to  eomplatnt 

may  be  put  in,  when,  187S. 

proceediners  on,  1879. 

time  .for,  187S. 
entry  of  oral,  1874. 
failure    to    answer    "at    once/*    effect    of, 

t877  3. 
fllingr  of,  Se,  1874. 
form  of,  1874. 

not  required  to  be  in  any  form,  1874  4-6. 
in,  are  what,  1378. 
in  general.     See  tit.  PleadliiKs. 
oral,  may  be,  except  complaint,  1874. 
plaintiff  may  demur  to  answer,  when,  1878. 
proceedings  on  demurrer,  1376. 
time    for    preparation   of   written    answer, 

1877  4. 
verification,  1874U 
ivritten  iBstrmnent 

grenulneness  admitted,  when, 
manner  of,  1888. 


all   blanks   must   be   filled  in,   except  sub- 
poenas,  1402. 

by  whom  issued,  87. 

may  issue  to  any  part  of  county,  1402. 

on  whose  order  to  issue,  87. 

over  what  territory  reaches,  89,  08. 

returnable  to  whom,  86. 

service  of,  by  sheriff  and  deputies,  8B. 

upon  docket  of  predecessor,  1402. 
property,  real,  no  Jurisdiction  as  to  title  to, 

1862. 
provision   as   to   extension   of   time  does   not 

apply  to,   1566  42. 
proTUilonal  remedies  In  Jnsticea*  conrts 

arrest  and  ball,  1380,  1881. 

attachment,  1882,  1888. 

claim    and   delivery   of   personal   property. 


publication,  service  by,  614,  820. 
record 

Justices*  courts  are  not  courts  of,  29. 

of  proceedings  kept  in  clerk's  office,  86. 
relief  In  equity,  as  to,  1879  19-24. 
replevin,  in,  1888. 
return   of  summons,   1869. 
San    Francisco,    laws    relating    to    and    rules 

of,  84   7. 
seamen's  wages  not  recoverable,  when  102. 
oessions 

number   of,   84. 

where  held,  92. 
sickness   of  Justice,  proceedings  on.  1408. 
stay   of   proceedings   on   appeal,    1501. 
subpoena,  1402. 

and    process    to    any   part    of    the    county, 
1402. 

blank  may  Issue,  1408. 

clerk  may  issue,  85. 

issuance  and  service  of,  85. 

may  issue  to  any  part  of  county,  1402. 
successor  of  Justice,   1402. 
suit    for    damages    for    breach    of    contract, 

venue,   1860  10. 
suit  not  brought  in  proper  township,   effect 
of,   1860  11. 


as  to,  1869. 
number  of,  1869. 
when  may   issue,   1860. 

blanks  must  all  be  filled  in,  1402. 

by  whom  may  be  served,  1370. 

cannot  be  served  out  of  county,  exception, 
1870. 

date  to  be  docketed,  1899. 

directed   to   defendant,  1868. 

form  of,  1868. 

how  issued,  1868. 

how  served,  1870. 
outside  county,  1870. 

indorsement   of   attorney's   name   on,   1868. 

in   general.     See  tit.   SvnimoiM. 

issuing,   1866. 

may  be  served  out  of  county  in  what  cases, 
1870. 

may  be  waived,  how,  1867. 

must  contain  what,  1868. 

must  issue  within  a  year,  1866. 

parties,   must  contain  name  of,   1868. 

return   of,  85,  1870. 

service  of  by  publication,  1870. 

territorial    limitation    on    service    of,    1870. 

time  for  appearance,  must  specify,  1869. 

to  be  issued  without  blanks,  1402. 

to   be  served  out  of  county,   to  have  cer- 
tificate attached,  1870. 
sureties 

arrest  and  ball,  1880t 

attachment,  1882. 

claim  and  delivery,  1888. 
tender,    1398. 
time  of  trial  of  eanse  and  postponement 

construction    of    provision    in    relation    to, 

1385  2. 

continuance   for   more   than    ten   days   not 
to  be  granted  except  on   filing  of  un- 
dertaking,  1887. 
court    may,    of    defendant's    own    motion, 
postpone  trial,  when,  1886. 
•  duty    of    court    as    to    other    defendants, 
1885    3. 
Justices'    court    does    not    devest    itself    of 
Jurisdiction    to   proceed,   when,    1386   5. 
by  consent,   1386. 

by  court,  of  its  own  motion,  1886. 
upon  application  of  a  party,  1886. 
postponement    of    trial,    by    court,    of    Its 

own   motion,   1386. 
refusal     of     Justice     to     proceed,     remedy, 

1386  4. 

right   to   allow  two  days  in   which   to  an- 
swer, 1386  4. 
time  when  must  be  commenced,  1886. 
title  to  real  property,  no  Jurisdiction,  1362. 
transcript   of   entries    in   docket   prima   facie 

evidence,   1400. 
transfer  of  cases  to  superior  court,  1362. 
amendments  in  superior  court,  1863  3,  4. 
arrest.  In  case  of,  1381. 
as   to,   generally,   see  analysis   of   38  pars., 

1363. 
construction   of  provision,    1368   5.    6. 
generally,   1350. 

Improper    certification    of    case,    effect    of, 
1864    7. 
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JUSTICB'iS'   COURT   (Continued). 

transfer   of   cases   to   superior   court 
JnrlMdlction 

In  general,  1364  9. 

justice    cannot    summarily    devest    him- 
self of,   1365  20-26. 
of  old  district  courts,  1364  10. 
of  superior  court,  1364  11-19. 
justice  biased  or  a  witness,   1850. 
justices'   jurisdiction,   1365  20-26. 
of  cause.  490. 

police  court,   transfer   from,   1865  32-34. 
refusal    of    justice    to    certify,    review    on 

appeal.    1365   28. 
superior  court,  to.   1862. 
transfer  is  proper,  when,  1365  29-81. 

of.  cause  from  police  court,  1865  32-34. 
unverified  answer,  effect  of  on,  1366  35-38. 

trial 

adjournment,    1386. 

commence,  when  to,  1385. 

court  may  postpone  of  own  motion,  when, 

1386. 
different  kinds  of  issues,  13SS. 
evidence   not   admissible,   upon   what   ques- 
tions,  1362. 
failure  to  appear  at,  1388,  1389. 
flxing.    1372. 
iMiiie 

classified,  1888. 
defined,   1388. 
of   fact 

how   raised,   1888. 

how    tried,    13S8. 
of   latT 

how  raised,  1388. 

hov/  tried,  13SS. 
jury,  how  vraived,  138S. 
may   proceed   where   par'y    fnils   to  appear, 

ISSO. 
must  cor.i::ier.ce  '.vllhln  rn   h-mr,  tr,  T*. 

BOtioC    of 

form   of.   1372. 

return    and    entry    of,    -"7li. 

service  of,  1372. 

trial 

form   of,    1S72. 

when  change  of  venue,  1382. 
postpouement  of 
as   to,   i:fNO,  13.S7. 
by   consent,   1380. 
by    court    of    own    motion,    grounds    of, 

1386. 
deposition  of  witnesses,  13H6. 
for    amondmont    of    pleadings,    1386. 
for  want  of  testimony.  13S6. 
upon    apnllcfition    or  arrested   party,    un- 
dertalting.   13S6. 
practice  and  riileM 
as   to.   SS,  S9. 
limitation    on,    89. 
rules,   when  to  take  effect,  89. 
time  when  must  be  commenced,  1385. 
andertaklni? 

adjournment   on,   1387. 
appeal,  on,  1408. 
arrest,   on,   1386. 

release   from,    13S6. 

attachment,  on,  1382. 

release   from,    1383. 


claim  and  delivery, 

deposit  instead  of,   1404. 
venue,   1359-1366. 

changre  of,  1361-1366,  1881. 
verdict 

docket  must  contain,  1399. 

judgment  on,   to   be  entered  at  once, 
wages   of  seamen,   when   not   recoverable  in. 

102. 
what   provisions    of   code   applicable    to   jus- 
tices' courts,  1408. 
who   entitled   to  costs,   1408. 
writing,    genuineness    admitted,    when,    iSSi. 
w^rltten  iaatrnneentSy  action  on 

exhibition    and    inspection,    1889. 

furnishing  copy,  1389. 

manner  of  pleading,   1389. 

JUSTICES'  DOCKBT.     See  tit.  Docket  of  Jns- 
tices*  Court. 

as  to,  88. 

JUSTICE'S    JUDGMENT 

action  on  barred  by  what  provision,  276  31. 
certified   transcript  of,  contents,  23S1. 
in  another  state,  how  proved,  2881. 

JUSTICES     OP     SUPREME    COURT.       See    tit. 
Sapreme   Court  Justices. 

ineligibility  to  other  than  judicial  office,  118. 
power   at   chambers,   119. 
qualifications  of,  117. 
JUSTIFICATION.     See  tits,   Suretyf  Undcrtnk- 

inis, 

approval  and  disapproval  of  bond,  1146. 
by  corporation,   1451   13. 
decision  of  clerk  on,  1451  3,  4. 
effect  of  failure  of  sureties  to  justify  on  ap- 
peal to  superior  court,  1500  18,  14. 
exception   to   sureties,    1461   5. 
failure  to  justify,  1451   6-12. 
of   olDccr   Icvylnff 

execution,  made  out,  when,  1161  29. 

upon    property     fraudulently     transferred, 
902  20-89. 
of  sureties,   1146. 

arrest  and  ball,  780. 

attachment,  911. 

claim   and   delivery,   805. 

court  commissioners   may  take,   156. 

generally,   1570. 

in    undertaking   on   attachment,   874   32. 

mode  of,  781. 

on  bond  filed  in  supreme  court,  1451  14. 

on    undertaking  on   appeal,    1450. 
of  surety  on  Injunction  bond,  842  37. 
place  of,  1451   15. 

stay  of  execution  prior  to,  1451  16. 
time  to  except  to  sureties,  1452  17. 
undertaking    becomes    effective,    when.      Sec 

tit.    Undertaking. 
waiver  of,  1452  18. 
JUVENILE   OFFENDERS 
probation  ofliccr 

appointment  of,  109. 

compensation   of,   none,   109. 

powers   of,    109. 

receives   no   compensation,   109. 
probationary  treatment  of,  109. 
KNOIVLEDGE    OF    COURT.      See    tit    Judicial 

Notice. 
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IC?fOWXfiDGE3    OF   JUDGES 

of   matters  involved  in  motion,  1514  67-69. 

icnoivledge:  of  laiv 

conclusive  presumption  every  one  has, 
2874  6. 

ICKOHinLBDGE    OF   ITITITNESSS 

xnay  be  tested  by  cross-examination,  2468 
68-72. 

I^A^SORBRS.     See  tits.  Lieiiai  Mechanics'  IJeaa. 
liens  of,   1073. 

X^^CHBS.      See    tit    Statute   of   LlinJtatlons. 

allowing  seven  years  to  elapse  after  dis- 
missal of  policeman,  mandamus  for  re- 
instatement will  not  lie,  1592  32. 

mukd.  stale   claim 

as   to,  212   6,   217   87-89. 

doctrine    of   as    applied    in    equity    causes, 
210  112-114. 

cannot  be  imputed  to  grovernment,  211  2. 

defense  of  raised  by  demurrer,  577  74. 

doctrine  of  based  on  public  policy,  819  78-80. 

In  not  taking  advantage  of  adequate  and 
speedy  remedy,  will  not  issue,  829  220. 

is  question  of  fact,  2605  14. 

plaintiff  in  continuous  possession  not  guilty 
of.  when,  1254  47. 

boundary,  as  a,  2558. 

situated  in  two  counties,  offense  committed 
on,  jurisdiction,  462. 

actlona 

affecting,  where  triable,  454  12-58. 
to  determine  interest  of  deceased  in.  com- 
petency of  witness,  2807  40-42. 
adverse  claim  to.     See  tit.  Adverse  Claim  to 

Land. 
description  of.     See  tit  Description  of  Laad. 
ownership     of     presumed     from     possession, 

2887   39. 
prescriptive  right  to  overflow,  250  100,  101. 
purchased    from     regents,     rule    as    to    pre- 
sumed  to   continue,   2888   160. 

LAXD    CONTEST 

actual  settler  may   intervene  in,  487  78. 

L.AND    OFFICES.      See    tit    Rcfflster    of    Land 
Office. 

LAlVDIiORD 

not  liable  for  consequences  of  nuisance,  1241 
23. 

LANDLORD    AND    TENANT 

adverse  possession  between,  208. 

breach  of  covenants  by  tenant,  other  inter- 
ested parties  may  perform,  1046. 

counterclaims    between,    013    56-58. 

delrndant  may  be  joined  as,  890. 

forcible  entry.  See  tit  Forcible  Entry  and 
Detainer. 

as   to,    1040. 
forfeiture   of   lease,   1040. 

proceedings  for  relief  against,   1071. 

who  may  apply  for  relief  against,  1071. 
holding  over,   1040. 

of  agricultural  lands,   1040. 
joinder  of  landlord   as  party  defendant,  890. 
judgment    for    tenant    is    not    estoppel, 
18,    19. 


not   exceeding    one   year,   need    not   be    in 

writing,  2401. 
of  estate  of  decedent,  2029,  2088. 
leasing,    agreement    for    more    than    a   year, 

to  be  in  writing,  2408. 
notice 

of  proceedings   to   be   given   by   tenant   to 

landlord,  890. 
to  tenant 

of  breach  of  covenant,  and  service  there- 
of,   1040,   1052. 
that    rent    Is    due    and    service    thereof, 
1040,    1052. 
presumption 

as  to  tenant's  possession,  208. 
that  tenant  holds  in  subordination  to  title 
of  landlord,  209  2-5. 
receipt    for    payment    of    rent    as    evidence, 

2878. 
relation  of 

as  affecting  adverse  possession,  208. 
not  existing,  effect  of,  209  8. 
rents.     See  tit.  Rents. 
riparian   proprietor,    upper,   not   estopped   by 

expired    agreement    2877    37. 
subletting  terminates   tenancy,  1040. 
tenant 

cannot  assert   title  until  premises  surren- 
dered,   2877    36. 
cannot  deny   title   of   landlord,  2872. 
estopped    to    deny    landlord's    title,    209    9- 
11. 
unlawful    detainer.      See   tit   Forcible  Entry 
and   Detainer. 
as  to,  1040. 
who   guilty  of,   1040. 
who  not  guilty  of,  1040. 
waste,  committing,  terminates  lease,  1040. 
LANGUAGE 

foreign.   Instrument   in,    expert   may    testify. 
2284. 

LARCENT,  PETTY 

Justice   of   the   peace  has  Jurisdiction,   102. 
Justices'  Jurisdiction   exclusive.   10^  4 

LAST  SICKNESS,  EXPENSES  OF.  See  tit 
Funeral  Expenses  and  Expenses  of  Last 
Siclcnsss. 

LATENT  EQUITIES 

assignment    of    note    taken    subject    to.    850 
34. 
LATH 

exempt  from  execution,  when,  1171  35. 

LAW.     See   tits.   Codcf  Statutes. 

binding  on  all  tribunals,  2008* 
books    containing 

admissible  In   evidence,  2817. 

presumed  to  be  correct,  2817. 
conclusions  of.     See  tits.  Conclusions  of  Law| 
Findings. 

erroneous,  vacation  of  judgment,  1111. 
constitution,   2310. 

and  statutes.  2310. 
foreign 

evidence  of,  2817. 

how   proved,   2317. 

laws,  or  laws  of  sister  state,  how  proved, 
2817. 
how  authenticated,  2817. 
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LAW   (Continued). 

issues  of.     See  tit.  Imhics. 

as  to,   085-990. 

by  whom  tried,  987. 

to  be  first  disposed  of,  987. 
mere  technical  errors  of,  effect,  766  196-198. 
of  foreigrn  state.     See  tit.  Foreign  State. 
oral  evidence   of,  2817. 
organic,  definition,  2816. 
bther  evidence  of,  of  another  state,  2817. 
public    and    private    statutes,    definition    of, 

2816. 
qnestloBS  of 

for  the   court,  2606. 

what  are,  2606. 
recitals  in  statute,  how  far  evidence,  2817. 
sister  state,  of,  how  proved,  2817. 
statutes,  2816. 
nn^rritteii 

definition  of,  2816. 

of  another  country,  how  proved,  2817. 
^rrltteit 

defined,  2816. 

or  unwritten,  2816. 

where  contained,  2810. 

LAIV  AlVD  EQUITY 

as  to  form,  abolished,  209  27-38. 

distinction  between  not  abolished,  206  22-33. 

JJLW  BOOK 

between    strict    law    and    equity    not    a   per- 
manent distinction,  209  26. 
presumed  correct,  2817. 

liAlV  OF  THB  CASE 

as    to    when   Judgment    is,   47    73-85,    48    94- 

101. 
generally,  "stare  decisis,"  48  94-100,  S9  312- 

316. 
judgment  is,  when,  954  36. 
ruling  on  demurrer  not  the,  579  110-114. 

USADING  aUBSTIOlf.     See  tits.  Crofw-Bzaml- 
natloni  Bxamlnatlon  of  IVltneasi  Wltneas. 

allowable  when  witness's  vocabulary  is  lim- 
ited, 2448  8,  9. 
question  held  not  to  be  leading,  2448  10-12. 

IjBASB:.     See  tits.  Landlord  and  Tenant |  Renta. 

action  to  recover  rent  under,  barred,  when, 
288  71. 

agreement  for  longer  than  a  year,  to  be  in 
writing,  2408. 

by  guardian  before  Issuance  of  letters,  2888 
23,   24. 

copy  of  admissible  on  refusing  to  produce 
original,  2841  2. 

decedent's  estate,  of,  2020,  2088. 

for  longer  than  one  year,  must  be  In  writ- 
ing, 2403. 

in  name  of  trustee,  action  to  prevent  tres- 
pass, 859  18. 

of  administrator  not  covenant  of  quiet  en- 
joyment,  2043   27. 

of  real  estate  of  decedent.  See  tit.  Mort- 
gages and  Leases  of  Real  BUrtate  of  De- 
cedent. 

parol,  for  more  than  one  year,  269  6,  7. 

relief  against  forfeiture  of,  in  forcible  entry 
and  detainer,  1671. 

term  not  exceeding  a  year,  need  not  be  In 
writing,   2401. 

written.     See  tit.   Written  Lease. 


LBASBHOLD  IITTEREST 

execution,  sale  on,  of  lease  of  less  than  two 
years,   absolute,   1182. 

may  be  attached,  when,  889  24. 

not  real  property  within  provision  sivlng 
lien  of  Judgment,  1189  88. 

subject  to  redemption  after  sale  on  execu- 
tion, when,  1182. 

LEAVBS 

to  sue  receiver,  944  94,  96. 

LEGACY*     See  tits.  Derlsei  WIU. 

contribution  among  legatees,  2022. 

desire   In    will,    be   paid   on   sale,   only    fixes 

time,  2115  12. 
distributed,  determination  of  validity  of  will 

assumed,  2145  26. 
axecutor  may  refuse  to  pay,  when  due,  2115 

13. 
liability  for  debts,  202L 
need    not    be   paid    until    ordered    by    court, 

2120. 
notice  of  application  for,  2124. 
order  for  payihent  of  and  extension  of  time. 

2120. 
payable 

though   action  pending  on  rejected  claim, 

2128  8. 
without  bond  when  funds  on  hand  in  ex- 
cess, 2126  6. 
payment  of  on  giving  bond,  2122. 

as  to,  generally,  see  analysis  of  17  pars.. 


petition  for,  on  giving  bond, 

specific,    exempt    from    liability    for    debts, 

2021. 
to  religious  Incorporation.     See  tit.  ReUsioms 

Incorporation. 

LGGAIi    AND    B<|UITABLB    RBMEDnSS 

amalgamation  of  impossible,  884  292. 
may  be  sought  in  same  action,  884  297. 

LEGAL  CAPACITY  TO  SUB 

cannot  be   determined   on   general   demurrer. 

577  76,  76. 
to  be  raised  by  answer,  when,  681  13,  15. 
waived   by   failure   to   object   by   answer   or 

demurrer,  588  28-27. 

LBGAL  HOLIDAY 

service  of  proposed  statement  on,  1095  138. 

LBGAL    PRESUHPTIOXS.      See    tit    Prc^nntp- 
tlons. 

«LBGAL  REPRESE3NTATIVB*' 

assignee    or   grantee   of   interest   Is;    415   68 
69. 
LEGATEE.    See  tit  Legaelea. 

cannot  oust  purchaser  in  possession  under 
contract,  2044  36. 

contribution  among,  2022. 

may  petition   for  probate  of  will.  1804. 

one  may  sue  for  all,  406  45. 

only  affected  by  notice  required  as  to  dis- 
tribution and  partition,  2156  4. 

right  to  petition  for  distribution,  2129  8. 

takes  subject  to  lien,  or  encumbrance,  2156 
5. 

LEGISLATIVE    ACTS 

examples  of  what  constitutes,  1578  32-44. 

liEGISLATIVE   AND   JUDICIAL   ACTS 

distinguished,    1579  45,   46. 
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I^BOISLATURID 

continuance    because   party,    witness,    or   at- 
torney in  attendance  on,  901. 
extension    of    time    during    attendance    on, 

15412. 
impeachments   to  be   by.     See  tits.   Court  of 

Impeachment  I   Isipeachment. 
power    of.      See    tit.    Power*    and   Dntlea   of 
liefflalatare. 
to    compel    the    attendance    of    witnesses, 

2548   1. 
to  pass  any  act,  817  49. 
to    reduce    period    of    limitation,    210    128^ 

132. 
over  remedial  rights,  0  14-19. 
over  barred   rights,   10   20-24. 
proceedings  of,  how  proved,  2828. 

LEGITIMACY 

presumption  of,  2872,  2878. 

LESS  THAN  FUIili  AMOUNT 

attorney  may  not  accept,  108  279. 

LESSOR 

and   surety   Joinder   in   action   on    lease,   408 

21. 
when  not  entitled  to  rents,  1108  12. 

LETTER 

admitted  in  evidence,  answer  is  also  ad- 
missible, 2276. 

admissible  in   evidence,  when,  2885  13,   14. 

beyond  territory  of  state,  proof  of,  2277  6. 

contents  of  inadmissible  without  proof  of 
loss,  2841  2. 

is  not  testimony,  when,  2414  4. 

out  of  state,  presumption  as  to  a  secondary 
proof  of  contents,  2804  106. 

parol  evidence  cus  to,  admissible,  when,  2277 
9. 

presumption  that  where  mailed  was  received, 
2385  13. 

receipt  of  not  conclusive  presumption,  2804 
108. 

sufficient  acknowledgment  to  take  out  of 
statute  of  limitations,  when,  888  22-26. 

written  by  plaintiff,  incompetent  as  evi- 
dence, when,  2807  43. 

LETTER  BOX 

service  of  notice  by  depositing  in,  1528  7. 

LETTER   OF   ATTORNEY.      See    tit.    Power   of 
Attorney. 

LETTERS  PATENT.     See  tit.  Paten|. 

LETTERS     TESTAMENTARY     AND     OF     AD- 
MINISTRATION 

assignee  of  devisee  entitled  to  in,  1817  4. 

contesting.   IHOl. 

discovery  of  property  after  settlement,  is- 
suance of  letters,  2168. 

embezzlement  of  estfite  before  granting, 
1008. 

entitled  to,  who,  if  others  fail  to  appear, 
1868. 

evidence  of,  entry  in  minutes  conclusive, 
1852. 

form  of  letters 

of  administration,   1886. 
testamentary,   1877. 

further,  a  iter  final  discharge,  if  further 
property  discovered,  2168. 

hearing,    1862. 


Incompetent,  who,  1845. 
Joint  administrators,   1848. 
letters   with  will   annexed   to,   issued,   when, 
1828. 
as  to,   generally,  see  analysis  of  20  pars., 
1828. 
married  women,   1847. 

minor  entitled,  who  to  be  appointed,   1848. 
next  of  kin,   1887. 
nominee,  grant  to,  1854. 
non-realdent 

entitled  to  letters,  identity  of,  how  estab- 
lished,  1854. 
executor  may  apply  for,  1817  6. 
notice  of  application,  1850. 
of  admlnlatratlon 

adopted    illegitimate   daughter   entitled    to 

letters.   1830  3. 
adult  may  be  excluded  in  favor  of  guard- 
ian, when,  1844  2,  3. 
"any    other    person    entitled"    applies     to 

class,    1844   4. 
appointee  of  vested  with  office  until  quali- 
fied, 1880  4. 
appointment  of  administrator  in  discretion 
of  court,  when,  1848. 
discretion    of    court    not    disturbed,    1848 
2,   3. 
as  in  case  of  intestacy,  executor  renounc- 
ing. 1840  19. 
fts  to,  generally,  1887. 
brother   and    sister,   children   of    deceased, 

not  entitled  to  administer,   1880  6. 
claiming  whole  estate  does  not  render  per- 
son incompetent,  1840  16. 
community   property,    husband    has    exclu- 
sive right  to  administer  on,  1830  7. 
competency    established    by    one    an    heir, 

residence  and  age,  1846  3,  4. 
construction  of  provision  to  apply  to  per- 
sons   in    same    class    as    minor,    1848 
10. 
contest,  appointment  in  discretion  of  court, 
1880  8. 
contestant   for   letters,   all   on   same   footing?, 
1846   5. 
construction  of  provision,  1842  44.  45. 
court    removing   administrator    may    grant 

letters  to  proper  party,  1880  9. 
creditor,  not  disqualified,  1840  23,  24. 
decedent  leaving  will  is  not  intestate,  1830 

10. 
devisee   preferred    to   public    administrator 

with  will  annexed,  1880  11. 
dlaqnaltflcation 

as  administrator,  merely  being  creditor, 
none.  1840  23,  24. 
cannot  be  added  to  by  courts,  1846  6. 
of    minor    removed,    who    may    contest, 
1844    5. 
examination  before  granting,  1858. 
estate   to    be   administered    although    heirs 

parted  with  interest,  1830  12. 
executor    renouncing,    issuance    of    letters. 

1840  1^  20. 
facts    of    competency    alleged,    burden    on 

petitioner   for  revocation,   1846  7. 
failure     to    apply    for,     grant    to    others, 

1858. 
form  of,   1836. 
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LETTERS  TESTAMENTARY.  Etc.  (Continued), 
of    administration 
vnardlan  of  minMr 

appointed  in  discretion  of  court,  1S44  6,  7. 
cannot  nominate,  1889  13. 
not  entitled  to  administer,  when,  1889  14. 
heirs  succeed  without  administration,  1889 

6. 
Illegitimate  son,  not  entitled  to  administer 
as  against  brother  of  deceased*  1840  16. 
Ineompeteiit 

entitled,    who    appointed    administrator, 

1848. 
when    not    from    clalmingr   whole    estate, 
1840  16. 
ineligibility  of  former  partner  where  mat- 
ters unsettled,  1840  17. 
infidelity   in    marriage   is   not  lack   of   in- 

tegrrity,  1846  8. 
integrity,    infidelity    in    marriage    is    not 

lack  of,  1846  8. 
Intestate 

decedent  leaving  will,  not,  1839  10. 
estate    of,    only    contemplated    by    pro- 
vision,  1840   18. 
limitations  of  rights  to  class,  1840  21. 
married    woman    may    be    administratrix, 

1847. 
minor 

cannot  serve,  1846  9. 

disability    removed    by   conferring    right 

upon  guardian,  1846  10. 
entitled,    who    appointed    administrator, 

1848. 
through  his  guardian  has  absolute  right 
to  letters,  1844  8. 
"next    of    kin    entitled    to    share,"    means 

what,  1840  22. 
nominee 

may    be    refused    and    next    of    kin    ap- 
pointed,  1840  26. 
of  non-resident  surviving  wife  must  be 

appointed,  1840  26. 
of  surviving  husband  or  wife  appointed, 
irrespective  of  title,  1840  27. 
non-re«ident 
exeentor 

appointed   executor,    but   not   adminis- 
trator,  1846   11. 
cannot  nominate,  1841  28. 
father   cannot    serve,    nor   nominate   ad- 
ministrator,   1846    12. 
husband    or    wife    may    not    administer, 

nominee  may,   1841   29,   30. 
is  incompetent  In  spite  of  9  1379,  1846  13. 
surviving  wife   may   have   letters   issued 
to  competent,   1841  31. 
official     character     established    by    letters 

with  oath  of  office  annexed,  1841  32. 
omission   to   issue   not  fatal  when  no  con- 
dition precedent,   1841  33. 
one  entitled  to  administer  may  select,  1841 

34. 
order    of    persons    entitled    to    administer, 

1837. 
pnrtner 

former,  ineligible,  when,  1840  17. 
not  to  administer,  1887. 
person    interested    preferred    to    one    not, 
1841  36. 


petition  for 

contesting,  1861. 

entry    of    proof    and    notice    concIuBlve 


hearing,  18S2. 

how  made,  1847. 

jurisdictional  averments,  1847. 

may  be   filed  with  objections  to    lettm 

of  executor,  1880. 
must  allege  what,  1846  14. 
notice  of 

evidence  of,  18S2. 
posting,    18S0. 
requisites  of,   1850. 
requisites   of,  1847. 
setting  hearing  of,  1860. 
what  to  state,  1847. 
preference   of 

incapable     distributee,     ineffectual,    1841 

36. 
person  equally  entitled,  1848. 
person  interested  to  one  not,  1841  35. 
preferential    order    of    class    regardless    of 

age,  1841  37. 
prior  request  not  made  ineffectual  by  sub- 
sequent request,  1841  38. 
pnbllc   administrator 

is   preferred   to   relative   not    entitled   to 

share,   1841  89. 
no  interest  in  estate  by  virtue  of  office, 

1845  9. 
takes    precedence    of   non-resident.    lSf7 
16. 
relative  competent,  right  of,  absolute,  1841 

40. 
realdence 

six    years    and   with    Intention    to    make 

home  makes  residence,   1847  16. 
what  constitutes,  1847  16. 
revocation,  petition  for  not  to  allege  non- 
existence of  proper  qualifications,  1847 
17. 
want  of  understanding  not  ignorance  of 
reading  and  writing,  1847  18. 
right    to    administer    only    in    case    of    kin 

succeeding,    1842    41. 
second     administrator     is     not     appointed 

while  first  acting,  1848  42. 
second    cousin    of    deceased    not    entitled, 

1848  43. 
sister,  preferred  to  brother  who  conveyed 

interest  in  estate,   1848  46. 
■on 

parted  with   rights   to   estate   of  mother 

cannot  succeed,  1842  47. 
takes  precedence  of  daughter  for  letters. 

1842  48. 

stranger  legally  competent  but  letters  may 

be  revoked.   1842  49. 
"succeed"  refers  to  what,  1848  56. 
■nrvlTlnir  hnsband  or  ifHfe 

power  of  not  restricted,  1848  50. 

right  of   Interest,   1848  51. 

under     disability     may     nominate.     1842 
62. 
■nrvlrlnip  wife 

remarried  cannot  nominate,  1848  53. 

waiver    of    right    cannot    be   withdrawn. 

1843  64. 

time  for  granting,   1849. 
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LB3TTERS  TESTAMENTARY,  Etc.  (Continued). 
of     administration 

to  be  filed  with  clerk,  ISSa. 

to  person  as  named,   when  executors  fail 

to  apply,   184M>   20. 
to  whom  and  in  what  order  granted,  18S7- 
1847. 
"virhat  proofs  to  be  ihade  before  granting, 

18S3. 
"^vhen  executor  absent  from  state,  1881. 
Tv^ho  are   incompetent   to   act  as   adminis- 
trator,  1846. 
as  to.  generally,  see  analysis  of  19  pars., 

1845. 
minor    cannot    serve,    but    his    guardian 

can,   1846  9. 
minor's  disability  removed  by  conferring 

right  upon  guardian,  1846  10. 
Boa-resldent 

is    incompetent    in    spite    of   provision 

of  81379,  1846  13. 
may    be    appointed    executor    but    not 
administrator,   1846  11,   12. 
widow,    right    of,    to    letters    depends    on 

right  to  inherit,   1848   65. 
wife  having  lost  ^er  residence  cannot  ob- 
tain   letters,    1847    19. 
order  of  persons  entitled  to,  1887-1848. 
partner  not  entitled  to,  1887. 
petition    for.      See   tit.    Petition   and   Contest 
for  Letters,  etc 
as  to,  1847. 
executor  forfeits  right  to  letters  on  failure 

to.   1805. 
presumption  of  integrity  in,  8886  20. 
proof  required,  1852. 
revocation  of.     See  tit.  ReTocation  of  Ijettera 

and   Proceedings   thereon. 
reToking 

citation.  1869. 

entitled,   other  person   better,   1867,  1859. 
for  neglect  of  administrator,  1892. 
appeal  on.  must  show  what,  1898  2. 
failure  to  Include  property,  1898  4. 
hearing.   1869. 
seal  necessary,  116. 
settlement   of   estate,   discovery   of  property 

after,  issuance  of  letters  on,  2168. 
■pecial 

account  under.  1876. 
bond  under,  1876. 
duties  under,  1875. 
entitled  to,  who,  1874. 
oath,  1875. 
powers.    1876,   1876. 
when  granted,  1872. 
subsequent   Issue   of   letters   after   final   dis- 
I  charge,  2161. 

testamentary,   form   of,   1886. 
transcript 
i  of  court  minutes  to  be  evidence  equivalent 

<  to   letters.    1882. 

of  minutes  equivalent  to,  1882.  ' 
I        when  to  apply  for,  1849. 
where  granted,  1802,  1808. 
who   may  object   to   granting,   1880. 
will  found  afterwards,  1877,  1878. 
with    will    annexed.      See    tit.    Letters   Testa- 
mentary    and     of     Administration     with 
l¥tll  Annexed. 


LETTERS  TESTAMENTARY  AND  OF  ADMIN- 
ISTRATION WITH  WILL  ANNEXED 

"absence  from  the  state"  means  "actual  ab- 
sence," 1882  2. 
absentee  returned,  admitted  as  co-executor, 

1882  3. 
acts  of  a  portion  of  executors  valid,  1882. 
act  of  one  representative  act  of  all,  1883  2. 
as  to,  generally,  see  analysis  of  22  pars.. 


care   in   trusting  to  co-executor  will  save 

from   liability,  1888  8. 
eo-exeentor 

bound    by    acts    of    other    co-executors, 

1888  4. 
care  in  trusting  will  save  from  liability, 

'      when,  1888  3. 
inability  to  act  may  Justify  transfer  of 

estate  to,  1888  10. 
insolvency     not    basis    for    distrust    of, 

1884  11. 
Joint    bond    of,    liability    for    misconduct 

of  each,  1884  18. 
liability  for  breach  of  when   not  inter- 
fering, 1834  15. 
liable  Jointly  and  severally  for  losses  by 

neglect,  1888  5. 
may  act  and  account  separately,  1888  6. 
misfeasance  of,  liability  for,  1884  14. 
obligation  of,  is  of  contract  and  several, 

1884  18. 
only  good  reasons  Justify   turning  over 

property   to,   1884   19. 
release   of   one   not   release   of   all,    1884 

21. 
responsible    for    transfer    of    moneys    to 

co-executor,  1888  7. 
surviving,  not  responsible  for  act  of  co- 
executor,   1886  22. 
delay  of  report  is  negligence  that  creates 

liability,    1838   8. 
extent    of    liability    depends   upon    circum- 
stances.  1888  9. 
inability    to    act    may    Justify    transfer    of 

estate  to  co-executor,  1888  10. 
Insolvency 

not    basis    for    distrust    of    co-executor, 

1884   11. 
of  one  does   not  relieve   the  other   from 
accounting,    1884   12. 
Joint    and    several    bond    of    co-executors, 
liability  for  misconduct  of  each,   1834 
13. 
Ualiiiity  for 

v.o-executor*s    breach,    when    not    inter- 
fering,  1884  15. 
misfeasance   of   co-executor   is    for   own 
neglect.    1834   14. 
majority  of  representatives  cannot  deprive 

one  of  counsel,  1834  16. 
obligations   of  co-executors   is   of  contract 

and   several,    1834   18. 
only    good    reasons    Justify    turning    over 

property  to  executor,  1834  19. 
rejection  of  claim  by  one  co-admlnlstrator 

is  act  of  all.   1834  20. 
release  of  one  co-executor  for  neglect  not 

release  of  all,    1834   21. 
surviving   co-executor   not    responsible    for 
act  of  co-executor,  1835  22. 
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LETTERS      TESTAMENTARY,      ETC.,      WITH 
WILL    ANNEXED    (Continued), 
administrator  removed  at  request  of  one  pre- 
ferred by  law,  1829  3,  4. 
adverse  claim,  not  disqualification,  1820  5. 
appointment    of    administrator    and    probate 

are  different  proceedings,  1838  6. 
are     evidence     of     death     and     appointment, 

1827  5. 
authority    of    administrators    with    will    an- 
nexed,  1835. 
corporations  as  executors,  1826. 

as   to,   generally,  see  analysis  of  10  pars., 

1827. 
extent  of  liability,  1826. 
qualification  by  corporation,  1829. 
denial  of  application  does  not  imply  incom- 
petency, 1820  10. 
executor 
aained 
appointed   unless   incompetent,    1827   8. 
right  to  letters  Included  in  order  admit- 
ting will,  1827  4. 
of  an  executor,  1881. 
foreign  wills  Included  in  provision,  1820  8. 
form  of,  188S. 

how  and  to  whom  issued,  1826* 
how   Issued,    1835. 

Ignorance    of    language    or    constitution   not 
Incompetency,    1820   9. 
not  implied  by  denial  of  application,  1820  10. 
incompetents 

appointed  may  act  until  suspended  or  re- 
moved, 1820  11. 
are  only  those  named  in   statute,   1820  12. 
"integrity"  means  soundness   of  moral  prin- 
ciple,  1820  13. 
Interested   parties   may   file   objections,    1880. 
issued  only  upon  probate  of  will,  1827  6. 
letters 

of  adminlatratlon 

durante  minore  setate,    1831. 
with  will,  as  named,  1830  14,  15. 
letters  testamentary  and  of  administration, 
with   will   annexed,  how   and  to   whom 
Issued,    1826-1828. 
married  woman  may  be  executrix,  18S1. 
mon-reaident 

applying,   must   come   here  within   reason- 
able time,    1832  4. 
must  qualify  Vlthln  reasonable  time,   1880 
16. 
order  for  letters  conclusive  against  collateral 

attack,    1827   8. 
probate   of   will    after   day   named   in    notice, 

only  irregularity,   1828  9. 
public    adminiMtrator 

not    entitled    if    executor    named    in    will, 

1830   17. 
preferred   to  sister  of  executrix,  1830  18. 
removed  on  petition  of  one  entitled,  1832  5. 
refused  only  on  convincing  evidence,  1820  7. 
removed,    administrator    with    will,    favor    of 

executor  named,  1832  6. 
revocation,     when     In     discretion     of     court, 

1832  7. 
testator  may  select  as   executor  any  person 

not  declared  incompetent.  1S2S  10. 
testator    presumed    to    know    courts    appoint 
administrator   with   will.   1830   19. 


to  whom  letters  on  proof  of  will  to   issue 
1828. 

valid  upon  order  that  will  is  proved,  1827  7. 

"want  of  Integrity"  does  not  mean   "conflict 
of  interest,"   1890  20. 

who    are    incompetent    as    executors    or   ad- 
ministrators, 1828. 
as  to,  see  analysis  of  20  pars.,  18281. 

LETTERS  OF  GI/ARDIANSHIP.  See  tits. 
Guardian  of  Hlnorsi  Gvardlaas  of  Imamm^ 
and  Incompetent  Persons. 

to  issue,  when,  2207. 

liEVEC: 

action  to  recover  cost  of  construction  barred. 

when,   283   71. 
erecting  and  causing  overflow,  limitation  of 

action  for,  204  63-66. 

LEVY.  See  tits.  Attachment |  Ezccntton  of 
Jndirment  In  CItII  Actions. 

does  not  operate  on  interest  in   land,  when. 

IISS  9. 
formal  not  necessary  to  lien,  when,  ll«l  IS. 
of    execution    not    necessary    to    lien,    when. 

1176    9. 
on  interest  of  lessor  in  growing  crops,  ll«i 

16. 

LIABILITY 

of  vessel,  etc.,  for  acta  of  agents,  1351  34-55. 

LIBEL  AND   SLANDER.     See  tit.   Slander, 
action 

for,  venue,  470  74. 

to  recover  damages  for,  limitation,  S14  32. 
answer  in,  068. 
allegation    that  words    were   spoken   of   and 

concerning   plaintiff,   608   2,    S. 
complaint,    668. 
costs  In  action  of,  1544  14. 
extrinsic   facts  to  show  application,  663  4. 
how  stated  in  complaint,  668. 

as   to,    generally,   see   analysis   of   8    pars.. 
668. 
inducement    and    colloquium   dispensed    with. 

663  5-8. 
Justification  and  mitigation,  664  4,  6. 
limitation  of  action  for,  312. 
malice  may  be  either  of  law  or  fact,  26«S  13. 
mitigating  circumstances,  664  6,   7. 
mitigation  of  damages,  668. 
pleading  in  actions  for,  663.  ' 

LIBELOUS  LITERATURE 

restraining  publication,  817  50,  61. 
LIBELOUS    PUBLICATION 

presumptions   of   merely  disputable,   2851   IL 

LIBERTY    OF    CITIZEN 

not  to  be  Imperiled  by  arrest,  773  45. 
restraining  publication  of  libelous  literature   . 
infringement  on,  817  60,  61. 

LIBRARY 

exempt  from  execution,  1165. 

LICENSE 
action 

by  county,  real  party  in  interest,  345  38.  39. 
to  recoTer 

for   liquor   license,   limitation,   SIS  5. 
money  paid  as,  on  revocation  of,  limita- 
tion. 800  81. 
attorney's,  165-167. 
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LICENSE    (Continued). 

for    license    to   sell    flrearxns,   repeal   of   law, 

penalty.  S14  22. 
for    liquor    license,    debt    and    not    penalty, 

when.  313  5. 
Jurisdiction    of    Justices'    court    of    suits    for 

collection   of.   90. 
or    privilege,    personal    in    character,    cannot 

be  attached,  884  84. 
payment  of  a  duty,  813  6. 

L.1EX.     See  tit.  Mechanics'  Lien. 

action  to  foreclose,  on  realty,  where  brought, 
451. 
<         animals,    upon.      See    '^poa    animals,'*    this 
title. 
appeal   lies   from   interlocutory   Judgment   in 

action  to  redeem,  1477. 
assignment    for   benefit   of   creditors,    wages, 

etc.,   1720. 
attaches    on    Judgment    against    heir,    when, 

1808  42. 
attachment,  ceases  when  Judgment  stayed  on 

appeal,  1180. 
costs,   wlien   claim   for  wages  disputed,   1721, 

1723. 
creating  by  guardian,  invalid,  unless  ordered 

by    court,   2238    25-27. 
death,  Judgment  after,  not  a,   1128. 
defendant's,  in  partition,  pleading,  1208. 
for  salaries  and  waire* 

action  is  not  required^  when,  1722  2. 
appeal  in  action  for,  1722  3,  4. 
assignment  of  claims  for,  1722  5. 
conflicting  affidavits  as  to   service,  1722  6. 
constitutionality    of    provision,    1722    7,    8. 
co^ts    on,    1728. 
dlspnte  of, 

claim   for,   1728. 
portion  of,  1728. 
equitable   Jurisdiction    of   court   cannot   be 

invoked,   1722  9. 
intention  of  legislature,  1722  10. 
laborers    who    serve    notice    of    claim    are 

proper  parties,  1728  13. 
liability  of  sheriff  upon  bond,  1722  11. 
lien  not  given,  when,  1722  12. 
parties,  laborers  who  serve  notice  of  claim 

are,   1728   13. 
preference  in  case  of  assignment,  1720. 
priority 
In  case  of 

attachment,  1721. 

action  to  be  commenced,  when,  1721. 
as   to,   generally,   see  analysis   of   18 

pars.,  1722. 
officer     shall     retain     possession     of 
proceeds     of     sale     sufficient     to 
pay,  1721. 
officer  to  pay  claimant,  when.  1721. 
when    claim    disputed,    action    to    be 
commenced,   when.   1721. 
death  of  employer,  1721. 
purpose  of  notice  provided   for.   1728  14. 
sale  under  stipulation,   1728  15. 
service  of  notice  ^ 

effect  of,  1728  17. 
necessity  of,  1728  16. 
sheriff  not  required  to  respond,  when,  1728 

18. 
statement  of,   1728.  ^ 


wages,  etc.,  as  to,  1790,  1721. 
attachment,    1781, 
dispute  of  claim,  procedure,  1728. 
estates  of  deceased  persons,  1721. 
execution,    1721. 

for  attachment  or  execution,   claim   dis- 
puted,  1721. 
for,  dispute  of  claim,  costs,  1721,  1723. 
for,  preferred  on  assignment  for  benefit 

of  creditors,   1720. 
for,   priority  against  estate   of  decedent, 

1721. 
notice  of  claim  for,  on 
attachment,    1721. 
execution.    1721. 
foreclosure  of,  1218. 
Interlocutory  Judgment  in   action   to  redeem 

from,    time    for,    14U. 
Judgment,  1128. 

after  death,   not  a,   1128. 

in    another    county,    when    transcript    filed 

there.   1141. 
when   begins  and  when  expires,   1130. 
where  party  dies  after  verdict  and  before 
entry  of,  not  a,   1128. 
Justices*    Judgment   a    lien    on    realty,    when 

1305. 
mechanics'.    See  tit.    Mechanics'  Lien. 

as    to.    1078-1720. 
of  attorney  for  fees,  182  76,  1685  21-23. 
of  Judgment  not  discharged  by  replevy,  707 

210. 
of  mechanics  and  others  upon  real  property. 

See  tit.  Mechanics'  Liens. 
payment  of  and  redemption  front,  1896  44. 
priority  of  in  attachment,  801  94-143. 
real  estate,  action  to  enforce  against,  to  be 

brought  in  county  where  land  lies,  88. 
redemption  from 

note  of  record  to  be  produced,  1103. 
procedure  on.  1103. 
redemptioner  must  pay,  what,   1188,  1180, 
sale    of    decedent's    encumbered    lands,    2028, 

2025. 
ships,  etc.,   1840-1858. 
npon    animals 

for  acts  done  in  preventing  cruelty  to,  how 
enforced,   1728. 
notice  of  sale  to  contain  what,  1724. 
proceedings    of    sale,    how    disposed    of, 

1724. 
when   not  satisfied  resort  to  court,   sale 
on   published   notice,   1728. 
upon    undivided    interest    of   property   parti- 
tioned, a  charge  only  on  share  assigned, 
1800. 
wages.      See   for   salaries    and   wases,"    this 
title. 
as    to,    1720,    1721. 
waived  by  claiming  ownership  on  demand  for 
delivery,  707  205-209. 

LIEN    CREDITORS 

may  intervene,  487  79. 

lilEIf  HOLDER 

must  be  made  party  in  partition,  1206. 
must    be   notified   to    appear   before    referee, 

1208. 
not  provided  for  in  statute  as  to  distribution, 

etc.,  of  estate  of  decedent.  2100  11. 
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lilFB  BSTATB,     See  tit.  Estate  for  Wfe. 

disposition  of  on  owner's  death  in  certain 
cases,   2181. 

notice  in  terminating,  only  to  persons  inter- 
ested therein,   2182   2. 

proceedings  to  determine  death  of  party,  2182 
3.  4. 

setting  off  in  partition,  1806. 

LIFE  INSURANCE 

does   not  vest  in   administrator,   1809  47. 
probate  court  has  no  Jurisdiction  over  contest 

for,    2044    32. 
vests   in   legal   heirs,   1809  45,   46. 

I.IBIIT  OF  lilABIIilTY 

in    action   of   claim    and   delivery,   805   83-35, 
806   11. 
lilMITATIONS  OF  ACTION.     See  tit.  Statute  of 
liimttatloiui. 

absence   from  state,   how  affects   running  of 

statute.  S28. 
account,  mutual,  open,  current,  S20. 
accrual   of  cause   of  action,  210. 
acknowledgment   in   writing.   830. 
action 

already   commenced,   not  affected   by  stat- 
ute, 841. 
barred 

before  code  took  effect,  841. 
by   foreign    statute,    840. 
not  affected  by  statute,  841. 
can  be  commenced   only  within   time  pre- 
scribed by  codes,  810. 
commenced  before  codes  took  effect,  841. 
other  than  for  the  recovery  of  real  prop- 
erty, ^  limitations,   generally,  278. 
<<aetloB'> 

includes  special  proceeding,  841. 
meaning  of,  in  particular  portion  of  code, 
841. 
administration,  time  for,   fixed  by  will,  con- 
tinuation  of,   21B8b 
administrators  or  executors,  actions  by  and 

against,   880. 
aliens,  concerning,  882. 
answer   of,   how  pleaded,   000. 
appeal 

reversal    on,    effect,    882. 
time  for  taking,  1412. 
as  to,   generally,  10  1-6. 
assault,  812. 
assewiment 

action  to  recover  stock  sold  for,  815. 
for  local  improvement,  contest  of,  827. 
bail  bond,*  312. 

in  criminal  action,  812. 
banks,  326. 

for  deposit,    against,  326. 
battery,  312. 

burden  of  proving  action  barred,  660. 
city,  action  against  for  damages  by  action  of 

mob  or  riot,  312. 
claim  and  delivery,  288. 

code 

actions  can  be  commenced  only  within  time 
prescribed    in,    210. 

effect  of,   on   existing  statute.   10. 
commencement    of   action,   827, 
conflict  of  laws,  340. 
constable,   against,  200,  812. 


contest   of 

probate, 
will,  after  probate,  1818. 
continues  to  run   notwithstanding  the  code. 

10. 
contract 
executed 

within  state.  276. 
without  state,  280. 
not   founded   upon   instrument   in   writing. 


parol,  200. 
conversion, 
coroner,  against, 
corporation 

action  to  recover  stock  sold  for  dellnqaent 
assessment,  815. 

penalty  or  forfeiture,  888. 
county,  on  claim  against,  rejected  by  super- 
visors,   815. 
credits,  mutual,  820. 
criminals,   272,   880. 
current  account,  820. 
damages  for  causing  death,  28A. ' 
death 

damages  for  causing,  280. 

of  party 

action  by  or  against  representative. 


effect    of,    880, 
deceased  person,  claim  against  estate  of.    See 

tit.  Claim  avainat  Estate, 
demnrrer  to  I 


answer  on  ground  of, 

complaint  on  ground  of,  54I7. 
deposit,  826. 
detinue,   288. 
directors    of   corporation,    action    against    to 

recover  forfeiture  or  penalty, 
disabilities 

affecting  operation  of  statute,  272, 
1978,  2027,  2288,  2264. 

effect  of  two  or  more,  888. 

statutory   prohibition    of   action,    effect    of. 


vacancy  in  administration,  1978L 
must   exist   when  action  accrues, 
effect  of  statute  of.  210. 
entry  on  land,  within  what  time  to  be  made. 

242. 
escape,   of   action   for,   812. 
escheated    estate,    time    within    which    claim 

may  be  made  to,  1792. 
estate   of  decedent,   statute  of  does   not   run 

pending  settlement  of,  2023. 
ezecntion 

from  Justices'  court,  time  to  issue,  138S. 
non-payment  of  money  collected  on,  action 

for,  299. 
on  barred  Judgment.   1166. 
time  to  issue.  1148,  1156. 
executors,    880. 
sales  by,  limitation  of  actions  to  set  aside; 
2026,  2027. 
extension,  49   lOT^ 

of  time,  in  general, 
false  imprisonment, 
five  years,  226,  278. 

foreclosure,  effect  of  suspension  of  decree  by 
agreement,   824. 
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ILJMITATIONS  OF  ACTION   (Continued). 


corporation,  absence  from  state, 

country,   reciprocity  clause,  340. 

Judirnient,  not  an  Instrument  in  writing  ex- 
ecuted out  of  this  state,  808  71. 

statute,  bar  of,  340. 
forfeiture,  312. 

corporation,  333. 
four  years,  378. 
fraud.  288. 

how  aff.ects,  288,  2023. 
flrenerally,     where     not     otherwise     specified, 

816. 
ifuardian,  *  recovery     of    property     sold    by, 


mrdUiB'B 

bond,   action  on, 

sale   of,    order   for. 
Imprisonment,  effect  of,  on,  272, 
in  ireneral,  210. 
infant,  concerning*  242,  1782. 
Injimctloii 

effect,  332. 

staying  commencement  of  action,  effect  of, 


insanity,  272,  330. 


in  writing,  278. 

not  in  writing:, 
Ivdvment 

action   on,  273. 

barred  by,  execution  on,  1188. 

of  federal   court,  278. 

foreign,  not  an  instrument  in  writing  exe- 
cuted out  of  this  state,  289. 
landlord  and  tenant,  relation  of,  as  affecting. 


liability  created  by  statute, 

libel,  for,  312. 

liens  on  vessels,  1348. 

loan  societies,  828. 

lunatics,  272,  330,  1702. 

married  women,  272,  330,  1792. 

mechanic's  lien,  time  of  continuance,  1708. 

mesne  profits,  273. 

Mexican  grants,  232  88,  89. 

mistake,  288. 

mob 

damages   by,   312. 

or  riot,  for,  against  municipality,  312. 
mortgage,  1218. 

suit  to  redeem,  824,  328,  1218. 
mutual  account,  820. 
negligence,  causing  death,  312. 
new  promise,  388. 
occupation,  242-272. 
olllc«r 

against,  209. 

de   facto,   31S. 

for  escape,  action  against,  299-315. 

for   money   collected   on    execution,    action 
against,  299. 

for  seizing  goods  for  taxes,  action  againsx» 
316. 

in  relation  to  property  seized,  316. 
official,  against,  299-316. 
one  year,  812. 
open   account,  320. 
part  payment,  340  66,  67. 


pmtmnt 

effect  of, 
to  land, 
void,  228. 
patentee  of  state,  by,  void  patent, 
penalty,  312. 

corporation,  388. 
people,  claim  of,  for  real  property, 
personal  actions,  273. 

personal  property,  action  for  detaining  or  in- 
juring, 288. 
plea   of.   880. 

pleaded.  If  not,  waived,  681« 
pleading  the  statute,   how   done,   880. 
presumption  as  to  possession, 
prisoner,  concerning,  272,  880. 
probate  of  nuncupative  will, 
prohibition 

by  statute,  injunction,   etc., 
of  action,  effect  of. 
Qui  tam  action,  312. 
real  property 
actions 

by  grantee  of  state, 

by  state,  228,  228. 

or  defenses  arising  out  of  title  to,  241. 

other   than   for   recovery   of,   limitations, 

generally,  273. 
to  redeem  mortgage,  324,  328. 
adverse  possession,  242,  268. 
landlord  and  tenant,  288. 
under  claim  of  title  not  written,  289^  283. 
ways,   water,   etc.,   242. 
constructive    occupation,    267. 
death,  effect  of,  289. 
descent,  right  of  possession  not  affected  by. 


disabilities    excluded    from    time    to    com- 
mence actions,  272b 
entry  on 

action   must    be   commenced   within    one 

year  thereafter,  242. 
must  be  made  within  five  years.  242. 
inclosure,  not  necessary,  when,  268  13-29. 
landlord  and  tenant,  288. 
mesne  profits,  288. 
Mexican  grants,  232  88,   89. 
occupation 

deemed  under  legal  title,  unless  adverse, 

242. 
under   written    instrument    or   judgment, 
adverse  when,  262,  257. 
payment  of  taxes,  263. 
poaseiislon 

constructive,  257. 

not   under  Instrument,   extends   how   far, 

202. 
of  part,  whether  possession  of  whole,  262, 

257. 
when   presumed,  242. 
predecessor  being  barred,  236  137-139. 
prescription,   character  of  possession.     See 

tit.  Prescription. 
right  to  possession,  not  affected  by  descent 

cast,    269. 
seisin 

necessary    to    maintaining    or   defending 

action,   228,  241. 
rents,  241. 
within  five  years,  228. 
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LIMITATIONS  OF  ACTION   (Continued). 
•  real  property 

trespass  on.  288. 

Van  Ness  Ordinance,  288  178-188. 

irhat  coniitttuteii  adTeme  possession  luiider 
claim  of  title  not  in  writing,  288. 
written  Instrument  or  Judgment,  2S7. 
reciprocity    with    foreign    countries,    S40. 
redeem,  suit  to,  324.  ^ 

redemption 

for,  324. 

time  of,  118& 

when  two  or  more  mortgages,  826. 
relief  not  otherwise  provided  for,  81S. 
rents,  what  seizin  necessary  in  action  or  de- 
fense arising  out  of,  241. 
replevin,   288. 

representatives,  actions  by  and  against,  880. 
retroactive,  statute  Is  not,  841. 
reversal 

of  Judgment,  effect  of,  S82, 

on  appeal,  effect,  832. 
revival  of  debt,  380. 
riot,  damages  by,  812. 
savings  banks,  820. 
seduction,   812. 

seizin,  within  five  years,  220,  241. 
sheriff,   against.   2119,  812. 
sister  state,   limitation   laws  of,  340. 
six  months,  816. 
slander,  812. 

Spanish    grants,   282   88,    89. 
special    proceeding   Included    under    "action," 

341. 
state 

absence  from,  828. 

against,  323. 

by,  for  penalty  or  forfeiture,  812. 

by,   respecting  real   property, 

grantee  of,  22S,  220. 

In  name  of,  or  for  benefit  of, 

on  contract  executed  out  of,  200. 

on  contract  executed  within,  270. 

written  instrument  executed  out  of,  200. 
statute 

action  on,  812. 

liability  created  by,  288. 
statutory  penalty  or  forfeiture,  812. 
stock  sold  for  assessment,  action  to  recover, 

81S. 
Stockholders,   of  corporation,  888. 
summons,  for  issue  and  return  of,  808. 
supervisors,  against,  815. 
suspension  of  rights  of  actions,  824. 
tax-collector,   816. 
taxes,  for  seizing  goods  for,  8in. 
tenant  in  common,  under  disability,  272. 
three  years,  288. 
time  in  actions,  not  relating  to  real  property, 

278. 
time  within  which  an  act  is  to  be  done  may 

be  extended,  1S02. 
title,  occupation   gives,  228. 
trespass,   288. 

on    land,    for,   288. 

to  personal  property,  for, 
trover.  288. 
trust  companies,  820. 
trusts,   implied,   2403. 
trustees,  etc.,  221  147,  148. 


two  years,  200. 

undertaking  in  criminal  action,  on, 

unwritten  obligation,  on,  200. 

vacancy  In  administration,  effect  of,  on,  lOTBb 

war,  effect  of,  on,  832. 

what  law  governs,  841. 

when     action     is     regarded     as    commenoed, 

327. 
where  not  otherwise  specified,  818. 
will,    contesting   probate   of,    1810. 
^Trltlns  executed 

within   this  state,  270. 

without  this  state,  200. 
written  instrument,  action  on,  270. 

lilS  PENDENS 

effect  of  notice  of,  505  11-14. 
entitles  person  to  be  party,  506  16. 
extension  of  provision  of  statute,  806   15. 
filing  of,   604. 

actual  notice,  rule  as  to.  505  3. 
application  of  rule  limited  to  state  courts, 

606  5-8. 
as  to,  generally,  see  analysis   of  31  pars., 

604. 
common-law  doctrine  qualified,  606  9. 
in  suit  to  quiet  title,  1270^ 
generally,  604. 
in  actions  of  partition,  1202, 
mere  pendency  of  action  does  not  imply  no- 
tice, 505  17,  18. 
not  record  of  conveyance,  500  20,  21. 
notice   applicable    to   grantees   on    mortgage 

foreclosure,  500  19. 
object  of,  500  22,  23. 
partition  in,  1202. 

plaintiff  in  partition  to  record  notice  of,  1201. 
provision  inapplicable  to  tax-liens,  500  30. 
record  of,  500  24. 
statute  provides  substitute  for  common  law. 

500  26. 
subsequent    grantees    take    subject    to    Judg- 
ment, 500  26-29. 

LITERARY   CORPORATION 

application  for  change  of  name  of,  how  made. 
1704. 

liiauoR 

selling   in    violation    of   ordinance    a   misde- 

meaner,   103   13. 
I.OADED   PISTOIi 

pointed,     presumption     of     unlawful     intent, 

2374    8. 

liOAN  SOCIETY 

application  for  voluntary  dissolution  of,  174S. 
limitation  of  actions  agrainst,  820. 
liOCAl.    AND    TRANSITORY   ACTIONS 

distinction  between,  470  75. 

LOCATION 

of  road,  right  of  parties  to  enter  and  make, 
1701. 

LOS  ANGELES  COUNTY 

number  of  superior  judges,  07. 

LOSS  OR  DESTRUCTION  OF  PROPERTY.     See 
tit.   Act  of  God. 
in  action  of  claim  and  delivery,  707  211,  212. 

LOSSES 

by  executor   or  administrator.     See  tit. 
ecators  and  Admlnlstratora, 

as  to,  generally,  2008  22-29. 
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LOST 

mote^    suit   on 

costs  in,  766  213. 

furnishing:  bond»  766  213. 
or  destroyed  will.     See  tits.  Dentroyed  'Willi 

Probate  of  Lost  or  Destroyed  liVilla. 
papers 

as  to,   ISSS. 

how  supplied.     See  tit.  Papers. 
summons,  Issuance  of  alias,  503. 
vouchers,  proof  of  payment,  aoos. 
will,  proving,  1824. 
writing,    how   proved,   2276. 
writings,  evidence  as  to,  2840. 

LOT 

mechanics'  lien  on,  1707. 

LOTTESRY  TICKETS 

action  to  recover  double  sum  paid  for,  limi- 
tation, 814  23. 

LOIV-WATBR    MARK 

as  boundary,  2SS8. 

LUNATIC.     See  tit.  Inaaae  Person. 

escheated   estates,   1702. 
guardian.     See  tit.  Guardian. 
limitations,  in  reference  to,  272,  880. 
summons,  how  served  on,  611. 
witness,  cannot  be,  2808. 

MAGISTRATE.     See  tits.  Justiee  of  the  Peacei 
Jnstices'  Court. 

appointment     of    phonographic     reporter    at 

preliminary  hearing,  160  8. 
contempt  by,  1724. 
courts   open   any  day   to   exercise   power  of, 

in  criminal   action,   112. 

MAIL 

notice  by,  time  for  when  served  by,  1517. 

MAIL   CARRIER 

exempt  from  Jury  duty,  148. 

MAINTENANCE.      See    tits.    Infanti    Gnardlana 
of  Infanta. 

amendments  to  complaint  for,  701  162-181. 
an  offense  created  by  statute,  1S85  24. 
of  children,  sole  trader  liable  for,  2250. 
of  ward.  2200,  2222,  2240. 

physician's   bill   presumed   paid   by  direction 
of  court,  840  57. 

MAJORITY 

executors,  acts  of,  valid,  1882. 
may  act,  16. 

service  of  mandamus  upon  of  board,  1608. 
MALICE 

in  action  for  libel  may  be  either  of  law  or 

fact,  2605  15. 
of  witness  may  be  shown  on  cross-examina- 
tion, 2460  78. 

MALICIOUS   BURNING 

action  for  barred,  when,  285  75. 

MALICIOUS    MISCHIEF 

Justices'  court  has  Jurisdiction  over,  102, 

BIALICIOUS  PROSECUTION 

action 

for  conspiracy,  not,  805  41. 

to  recover  damages  for,  limitation,  800  82- 
90. 
attachment  in  suits  for,  858  61-78. 
Joinder  of  actions,  560. 
statute  of  limitations  begins  to  run,  850  76-78. 


MANAGEMENT  OF  CAUSE 

attorney  has  full,  178  49-57. 

MANDAMUS 

adverse  party  may  answer  under  oath,  1600. 
defense  by  averring  upon  information  and 

belief,   1600  2. 
setting  up  statute  of  limitations,  1600  3. 
against 

board    of    education    to    compel    warranty, 

limitation,  292  21. 
county  treasurer,  costs  in,  1541  25. 
sheriff  to  compel  execution  of  deed,  venue, 
470   77,    78. 
alternative,   1598,   1599. 
or  peremptory,    1598. 

requisites  of,  and  what  to  state,  1598,  1509. 
return  of  answer,  1600. 
will  issue,  if  no  notice,  1599. 
answer,  1600. 

countervailing  by  proof,  1601* 
demurrer  to,  1601. 
proceedings 

if  none  made,  1602. 
if  raises  only  immaterial  issue,  1602. 
if  raises  only  question  of  law,  1602. 
appeal   in  cases  of,   1578. 
appeals,   code   sections   relating   to  apply   to, 

1611. 
appellate   Jurisdiction   of   supreme   court   on, 

40  76,   77. 
applicant  may  demur  to  answer,  or  counter- 
vail it  by  proof,  1601. 
as  true,  1602  2. 
between  private  parties  to  enforce  statutory 

obligation,   limitation,  808  7,   8. 
by  people  without  a  relator,  846  40-45. 
by  teacher  to  secure  restoration  to  position, 

bar,  when,  298  48. 
chambers,  supreme  court  Justice  not  to  grant 

at,    119. 
clerk  must  transmit  verdict  to  court  where 
motion    is    pending,    and    procedure    on, 
1602. 
code  sections  which   apply  to,   1611. 
costs,  1602. 

and    damages,    execution    may    issue    for, 
1602. 
countervailing  by  proof  on,  1601. 
court  cannot   compel   to   enter  default  Judg* 

ment   by,   787  708. 
damages,    1600,   1602. 
default 

Judgment  in  improper,  1699  6. 
writ  not  granted  by,  1599. 
definition,    1687. 

demand   necessary,   1591   19,   20. 
demurrer  to 
answer,   1599  7. 
upplication,   1601. 
disobedience,   penalty,   1608. 
error    in    granting    writ    of    possession    not 

ground  for,   1491   242. 
for  possession  in  condemnation  proceedings. 

See  tit.  Eminent  Domain. 
generally,  86  8,   1588-1604. 
hearing  of,  1602. 

and   submission   of  cause   on   pleadings   of 

parties,   1602  4. 
any  time,  may  be  at,  1010. 
may  be  at  any  time,  1610. 
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MANDAMUS    (Continued), 
hearing  of 

what  may  be  Inquired  Into,  1600. 
where  no   answer,   1002. 
if  an  essential  question  of  fact  Is  raised  the 

court  may  order  a  trial  by  Jury,  1600. 
If  application  be  wlthoat  notice 
alternative  writ  may  Issue,  1600. 
peremptory  writ  to  Issue,  when,  1600. 
if  no  answer  made,  etc.,  proceedings,  1602. 
if  the  applicant  succeed  he  may   have  dam- 
ages,   costs,    and    peremptory    mandate, 
1602. 
in  what  cases  may  issue,  1588,  1506. 
Isaae 

any  time,  may  at,  1610. 
from  what  courts,   1588. 
when  to,  1506. 
Jodsment 

directing    supervisors    to    pay    amount    of 

Judgment,    1608   2. 
for   applicant,   proceedings   on,    1602. 
granting  stayed  by  undertaking  on  appeal, 

1454  24. 
of    superior    court    granting    or    denying, 
appealable,  1485  94,  95. 

directing   the   assessment   of   damages   by, 

1600. 
order  for,  what  to  state,  1600. 
trial,   when.   1600. 
Jurisdiction  of.  86,  158a 
lies   to   compel  substitution   of   attorney,   108 

25,    26. 
may  Imiae 

and  be  heard  at  chambers.  1610. 
on  affidavit,  1560. 
motion  for  new  trial  on,  where  made,  1601. 
new   trial,   1601,  1602,   1611. 

code  sections  relating  to,  apply,  1611. 
motion  for,  where  made,  1601. 
no  answer  being  made,  or  If  answer  raises  no 
material  Issues  of  fact,  the  hearing  must 
be  before  court,  1602. 
not  exact  converse  of  prohibition,  1605  11. 
not  proper  remedy  to  try  eligibility  or  title 

to  office.   1881   111-118. 
notice 

necessary    to    issue    of    peremptory    writ, 

1500. 
of  application.  1500. 
original    Jurisdiction    In    the    supreme    court, 

86    9. 
penalty  for  disobeying,  1603. 
peremptory,   1508,  1500. 
or  alternative,  1506,  1500. 
requisites  of  and  what  to  state,  1508. 
to    be    Issued    without    delay    on    Judgment 

for  applicant,   1602. 
will  not  Issue,   if  no  notice.   1500. 
personal   Judgment   against   auditor   on,    1608 

3. 
petition  for,  requisites  of,  108  27. 
pleading  by  board   of  education  in,  201  10. 
postponement    In,    1000. 
proper    remedy    to    enforce    change    of   place 

of  trial,   487   92. 
public  officer  against  whom  Issue  personMIy 

chargeable  with  costs,   1603  4. 
relator,  county  may  be,   1688. 


and  hearing  may  be  at  any  time.  1610. 
of  answer  of  adverse  party.  1600. 
service  of  writ,  1608. 
manner  of,   1608. 

upon  majority  of  board,  effect  df.  1608. 
atatate  of  llniltatl<fn« 
applies   in.  841   2. 
pleading  of  as  defense.  1602  5. 
superior  court  or  Judge  may  issue,  71. 
■apreme  coart 

Justice  may  not  grant  at  chambers,  110. 
may  issue,  35. 
writ  out  of.  86,  65. 
to  compel 

execution  of  bill  of  exceptions.  1065  98,  99. 
Judge     to    enter    judgment    on    report    of 

referee,  1046  8. 
performance    of   official    act,    limitation   of. 

201    9. 
reinstatement  of  attorney,  203  6S. 
restoration   to   office,   limitation.  818  28. 
to  run  out  of  county.  81  168. 
to  whom  will   Issue.  1688. 
transmission   of  verdict  to  court  where  mo- 
tion  ponding.   1602. 
trial   by  Jury 

answer  not  raising  issue,  effect  of,   1601. 
.;s  to,   generally,  see  analysis  of  10  pars., 

1600. 
(]'.nled,  when,   1602. 
niotlon 

that  writ  Issue  notwithstanding  matters 

alleged  in  answer,  1001  4. 
to    flle    supplemental    answer   setting   up 

new  and  material  facts,   1601  5. 
Id     strike     out     answer     as     immaterial. 
1601   6. 
ou  writ  of  mandate  to  compel  payment  of 

Interest   coupons,    1601   10. 
ordered,  when,  1600. 
power    to    determine    every    issue   between 

parties,   1601  7. 
several    facts    as    being  stated    in   answer 

to  alternative  writ,  1601  8. 
supreme  court  will  direct  case  be  referred 
to    lower    court    to    try    issues    before 
Jury,  when,  1601  9. 
trustee   of   an   express   trust   may  maintain, 

860  36. 
verdict   to   be-  transmitted   to  court,   1602. 
what  courts  may  issue,  85,  1588. 
when  and  by  what  court  Issued,  1588. 

act  not  discretionary  but  pure  ministerial 

duty,   1580  3. 
abuse  of  discretion  not  corrected  by,   1501 

21,  22. 
airainat 

auditor   to   compel    drawing   of   warrant. 

1580   5. 
board   of  supervisors   to  compel   accept- 
ance   of    bid    for    printing,    not    al- 
lowed,  1500  11. 
common  council,  compelling  to  advertise 
as  required  by  law,  1580  12. 
and  purpose  to  be  accomplished  necessary 
to    exercise    of    power    through,     1605 
97-100, 
as    to,    generally,    see    analysis    of    117 
pars.,   1588. 
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MANDAMUS   (Continued). 

when  and  by  what  court  Issued 

and   purpose   to   be   accomplished,    etc. 
cannot  be  used  to  correct  error  in  order 

chan^inK  place  of  trial,  1594  85. 
cannot     serve     purpose     of     action     for 

money   had   and   received,   1502  34. 
common-law     proceeding:     was     supple- 
mental procedure,  1500  13. 
compelling   settlement   of   bill   of  excep- 
tions,  1580  6-10. 
court    not   compelled    to    try   and   deter- 
mine action  to  annul  marrla^re,  1500 
17. 
discretion,  abuse  of  will  be  corrected  by, 

1501   21,   22. 
does  not  lie  to 

compel'  court    to    hear    and    act    upon 
motion  requiring  review  of  Its  own 
order,  1501  27-31. 
compel  court  to  revise,  rescind,  or  re- 
view its  own  action,  1500  15. 
compel  payment  of  salary,  when,  1505 

102,   103. 
compel  restoration  after  lapse  of  seven 

years,  1602  82. 
set  aside  writ  of  possession,  1506  117. 
doubt    existingr    as    to    duty    of    officer    no 

ground,    1501   23. 
effect  of  refusing  to  grant,  1500  16. 
issues  only  to  compel  performance  of  act. 

1505  114. 
lies 

in   cases  provided   by  statute   only,   150:) 

115. 
to  compel 

payment  of  coupon  bonds  of  irrigation 

district,   1500  14. 
right  of  inspection  of  records  of  cor- 
poration  by   stockholder,    1505  101. 
to  prevent   failure  of  Justice,   1504   95. 
manner  of  action  cannot  be  controlled  by, 

1503  77-80. 

may    issue    in    cases    provided    in    statute 

only,  1506  115. 
nature  of  writ  of,  1506  116. 
not  usually   set  eiilde  by  mandamus,   1504 

86. 
objection    that   costs   were   improperly   in- 
cluded  in   Judgment   cannot  be   set   up 

on,   1504  82. 
obligation   of  contract  cannot  be  enforced 

by,    1504.  83. 
officer  cannot  be  compelled  to  pay  sum  of 

money  by,   1604  84. 
order    of    court    changing    place    of    trial 

cannot     be     corrected     by    mandamus. 

1504  85. 

original  Jurisdiction  to  issue  resides,  where, 

1505  105. 

parties  defendant,  on,  1504  87-89. 
performance   of   act   beyond    that   enjoined 

by   law  cannot   be   compelled   by,    1504 

90. 
petition  for  to  compel  Judge  to  fix  amount 

of  stay-bond,  contents  of,   1694  91.   92. 
presumption   as   to   performance   of  official 

duty  on,   1504  94. 
process   of  extends  throughout  state,   1504 

96. 


proper  remedy  where  object  is  to  restore 
person  to  right  given  by  law,  1504  81. 
remedy  by  appeal,  effect  of,  1580  4. 
remedy      of     extraordinary     supplemental 

character,    1501   26. 
statute    of    limitations    is    applicable    In, 

1505   104.  , 

title  to  office  cannot  be  tried,  1505  106-113. 

to    compel    court    to    grant    relief    where 

there  is  no  dispute  as  to  facts,  1502  32. 

to    compel    Judge    to    proceed    with    trial, 

1601    24,    25. 
voluntarily    complying    with,    pending    ap- 
peal, appeal  dismissed,  1600  18. 
will   not   lie   when   power   to   comply   with 

order  of  court  is  lost,  1504  93. 
will  He,  when,  examples,   1692  35-59. 
will  not  lie,  when,  examples,  1593  60-76. 
^rhen  and  npon  ^rhat  ^vrlt  to  Insne 

affidavit  treated  as  complaint  in,  1696  4. 
as   to,  generally,  see  analysis  of  30  pars., 

1596. 
issued    upon    unverified   complaint,    1596    5. 
limitation  of  power  of  court  as  to,  1696  3. 
party    beneficially    interested    may    apply 

for,    1697    6-19. 
plain,  speedy,   and  adequate  remedy,  effect 
of  on  application  for,  1598  20-30. 
will    lie    to    compel    Judge    to    settle    bill    of 

exceptions,    1070   8. 
will    lie    to    enforce    right    to    transfer    from 

disqualified  Judge,  492  20-22. 
will  not  lie  ! 

to  compel 

court    to    render    Judgment     for     treble 

damages,   1246   4. 
party  to  enter  Judgment,  970  60. 
payment  of  costs,  1587  69. 
when,    1698   26,    27. 
writ  of 

alternative  writ  may  issue,  when,  1599. 
fnllnre  to  serve 

person  interested  in  proceedings,  1603  1. 
respondent     with     copy     of     petition     or 
writ,   1603  2.   3. 
must  be  either  alternative  or  peremptory. 

1608. 
penalty  for  disobedience  of  writ,  1003. 
peremptory  writ  to  issue,  when,  1609. 
service  of,  1603. 

state    having    Interest    in    controversy,    ad- 
vancement of  order  for  service  of  pe- 
tition,  1003  4. 
when  and  upon  what  to  issue,   1699. 

mattdate: 

lies,  when,   to  compel  Judgment,  1114  24,   25. 
mandamus  may   Issue  and   be  heard  at,   1610. 
may  issue  and  bo  heard  at.  1010. 
prohibition  may  be  Issued  and  heard  at,  1610. 

MANDATORY 

injunction,   granting  ox  parte,   when,  817  52. 
order  in  contempt  proceedings,  817  53. 
words,  not  appearing  in  original   Injunction, 
no  contempt  in  disobeying,  817  54. 

BIANUFACTURED    TJ^rDER    ORDER.      See    tit. 
Contract. 

action  for  breach  of  implied  warranty  Is, 
on  written  contract.  Within  meaning  of 
statute  of  limitations.  283  72. 
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MAP 

and  deed  togrether  must  contain  certain  de- 
scription, 2S94  344. 

as  evidence,  2837. 

as  to,  generally,  In  boundaries,  2882  323- 
364. 

boundaries,  2568. 

conflict  between,  and  field-notes,  2699  371. 

deed  and.   of  adjoining  tract,  2667  62-65. 

deposit  in  recorder's  office  constitutes  record, 
2339   14. 

evidence,  as,  2337. 

exclusion  of,  not  knowledge,  2839  16. 

identification   of.   2593   331-335. 

implies  previous  survey,  2698  337. 

is  but  transcript  of  region  which  it  portrays, 
2606   39. 

marginal  notes  on  are  included  in.  2694 
345. 

of,   official,  of  town,  2696  352. 

of  survey  of  adjoining  lot  admissible,  when, 
2593  336. 

of  war  department,  custodian  may  certify 
copy,   2339  16. 

original  may  be  used,  rather  than  record  of, 
2595  353,   354. 

part  of,  if  material,  admissible  in  evidence, 
2696  355. 

portion  of  admissible  to  show  boundary, 
2389  17. 

presumption  that  correctly  represents  sur- 
vey, when,  2697  373. 

record,   2595  356-360. 

reference  to 

by  decree  in  partition,  2674  134. 
considered  as  part  of  grant,  2698  338-343. 

referred  to  In 

I 

I  deed  read  In  connection  therewith,  2276  8. 

I  description  of  boundary,  2677  165. 

rule  for  construction  of  descriptions  of  land 
referring  to,  2668. 

secondary  evidence  of  loss,  2696  361. 

subsequent,  and  surveys,  effect  of.  2696  364. 

survey  paramount  to,  when  stakes  can  be 
found,   2597   377. 

to  show  location  of  crime,  2889  13. 

township,  reference  to  includes  survey  and 
monuments,  2694  860,   851. 

use  of  in  cross-examination,  2479  16. 

used  as  a  diagram  is  not  evidence  of  bound- 
ary, 2698  829. 

useless  without  evidence  of  boundary  line, 
when,  2889  18. 

MARGINS.     See  tit.  Money  Paid  on  Manrlna* 

MARINERS.     See  tit  Ships  and  Shipping. 

claim     for    wages    superior    to    attachment 

against  vessel,  1867. 
wages  of,  1847  7. 

MARITIME   CONTRACTS 

contract  for  building  ship  is  not,  1868  58. 
employment    of    ship's    keeper    is    not,    1854 

59. 
have  reference  to  what,  1868  56,  67. 
lien  for  supplies  furnished  is,  1864  60. 

MARITIME  LAW.     See  tit  Shlpo  and  Slilpplnir* 

MARK 

included   in   signature  or  subscription,   17. 
signature  by,  2886  9. 

to  be  witnessed  by  two  persons,  17. 


MARRIAGE.     See   tits.   Diroreei  Hnaband   and 

'Wife;  Married  Woman. 
abatement,  410. 

administratrix,   effect   on   authority   of,    1847. 
affinity^  meaning  of,  17. 
agreement 

for  upon  consideration  must  be  in  writing, 
when,  2403. 

of  statute  of  frauds,  2403. 

upon  consideration   of,  2403. 
breach  of  promise,  private  sittings,  104. 
declarations  of  decedent   relating  to.  2288. 
escheated  estates,  1702. 
estoppel    to    deny    after    deportment    as    for 

twenty- five   years,  2896   130. 
executrix,    1881. 

guardian's,   does  not  end  authority,  2208. 
guardianship     terminated     by     marriage     of 

ward,  2205.   ' 
limitations,  affects,  how,  272,  880. 
no   defense    in   action   of  unlawful   detainer. 

1664. 
perpetuating  evidence  of,  2699. 
presumption   of  from  cohabitation, 
suggestion  of  on  record,  49  108. 
validity  of  second  presumed.  2861  12. 
ward's,  effect  of. 


MARRIED    W^OMAN.      See    tits.    Hosband 
Wife;  Marriase. 

actions   by  or  agralnst  husband  when   to  be 

Joined,  364. 
administratrix,  1847. 
as  parties  to  action,  864. 

as  to,  generally,  see  analysis  106  pars.,  864. 
as  sole  trader.     See  tit  Sole  Trader. 
complaint  in  action  to  recover  damages  for 

injury  to  personal  property,  654  79. 
escheated    estate,    limitation    of    action    to 

recover,   1792. 
executrix,   18S1« 

former  rule  regarding,  1881  2-4. 
In  trade 

instructions    as    to    use    of    property    by, 

2269  4. 
presumptions  as  to,  2268  8. 
injunction  by,  undertaking,  888. 
'  levying   execution   against   husband   on   sep- 
arate property  of,  casts  cloud,  828  186. 
liability  for  costs,  1688  60. 
limitation  of  actions  in  cases  of,  880. 
may  be  executrix,  1881. 

may  defend  action  against  •herself  and  hus- 
band, 871. 
may  sue  or  be  sued  alone,  when,  864. 
party,  864,  871. 
separate  estate,  870  94-98. 
sole  trader,  2266-2280. 
unlawful  detainer 

coverture   no   defense,    1654. 
execution,   enforcement  of,   1664. 
wife  as  party,  husband  when  to  be  joined,  864. 
witness  against  husband,  2808. 

MARSH.     See  tit   Ronndarlca. 

as   monument,   2687  276. 

MARSHALING  ASSETS 
as   to,   1896  20. 

in  sale  and  conveyances  of  property  of  de- 
cedents, 1991  10. 
of  decedent,   1896  20. 
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MASS   OF   PROPERTY 

possession  recovered,  part  to  be  selected, 
800  274. 

HASTBR  AND  SERVANT 

claims   for   wages   preferred   on   asslgrnment, 

1720. 
counterclaim  between,  014  69,  616  95. 
death  of  employer,  wages  a  preferred  claim, 

1721. 
relation   of,   disqualifies   referee,    1044. 

MATBRIAIi  ALIiBGATION 

definition  of,  660. 

as   to,    generally,   see   analysis   of   6   pars., 
668. 
in  pleadlngrs,  must  be  answered,  601  215-221. 
only,  need  be  proved,  S286.  ^ 

MATERIAL!    FACTS.      See    tits.    Annweri   Com- 
plaint ;   PleadiBira* 

as  to  allegation  of,  S58  139-145. 

MATERIAIiMEN.     See    tit.   Mechanics*  Liens. 

not  having  filed  lien,  cannot  Intervene,  487 
80.  81. 

BIATERIAL.    OBJECTS    PRESENTED    TO    THE 
SENSES    OTHER   THAN   WRITING 
articles  adntltted 

blood-stained  clothing,  2340  2. 
shirts    and    cuffs    with    marks    identified, 
2840   S. 
as  to,  2840. 

disputed   corner,   established   by   natural   ob- 
jects, 2840  4. 
evidence,  2262,  2840* 

Jury  may  be  taken  to  view  the  premises, 
1005. 

MATERIAL.  VARIANCE.     See  tit.  Variance  and 
Mistakes  la  Pleadings  and  Amendments. 

MATHEMATICS 

Judiciar  notice  that  it  Is  a  science  of  meas- 
urements, 2800  21. 

means  of  acquiring  knowledge.  Judicial  no- 
tice of,  2800  22-24. 

MATTER 

in  avoidance,  controverted,  664. 
redundant,  striking  out,  647. 

MAXIMS 

ad  medium  filum  aqus,  25S8,  2688  276. 

capias  ad  satisfaciendum,   105  305. 

certum    est    quod    certum    reddi   potest,    1121 

48,    2328    2. 
cestui  que  trust,  1088  66. 
common-law  rules  of,  8  1,  2. 
"contra  non  valentem  agere  non  currlt  prse- 

scrlptio,"  212  10. 
cuilibet  in  arte  sua  credendum,  2840  25. 
et  non  quieta  movere,  60«  312. 
expresslo  unlus  excluslo  alterius,  1582  3. 
falsa  demonstratla,   2582  223. 
falsa   demonstratlo    non    nocet    cum    de    cor- 

pore  constat,  2580  208. 
"falsus  in  uno,  falsus  in  omnibus,"  2581  300. 
insimul   computassent,   828   46. 
non  detinet.  705  185. 
of  codes,   6   39-41. 
omnia  rite  acta,  54  212. 
omnis     innovatia     plus     novitate     perturbat 

quam  utllitate  prodest,  60  317. 
per  interposltam  personam,  2020  14. 
"prior  tempore,  potior  jure,"  260  39. 


pro  interesse  suo,  047  123. 
propria  persona,  874  43-47. 
puis  darrein,  602  233. 
quare   clausum   freglt,  454   24. 
qui   prior   est  tempore,   potior   est  Jure,   1274 
12. 

reddendo  singula  singulis,  4  18. 
res  inter  alios  actse,  704  163. 
stare  decisis,  et  non  quieta  movere,  50  312. 
ubl  Jus,  ibl  remedlum,  2088  15. 
ut  res  magls  valeat  quam  pereat,  6  30. 
MEANDER  LINE.    See  tit.  Description  of  Land. 
or   street    line,    according   to    intention,   2579 

200. 
run    in    surveying   portions   of   public    lands. 

etc.,   2574   137-143. 

MEASURE  OF  DAMAGES 

in     claim     and     delivery,     compensation     is 
measure   of,   700   88-119. 
MECHANICS'  LIEN.     See  tit.  Liens, 
abandonment   of  contract 
findings,   1676  2. 
rights    of   materialmen,    1680   2. 
what   is,   1718  2. 
acceptance   of  building,   1606. 
act'ton 

consolidating,    1714. 

for  debt  may  be  concurrently  maintained, 

1717. 
may  be  one  for  all,  1714. 
on,    owner    may    deduct    amount    of    Judg- 
ment and  costs,  1711. 
on,  payment  withheld,   pending,   1711. 
on,  recovery  by  owner  against  contractor, 
1711. 

personal,    right    to    maintain    not    aflfected 

by,   1717. 
to   foreclose 

by  assignee,  improper,  846  46. 
insolvency  of  debtor,  efCect  on  limitation, 
883    6. 
agency,  evidence  of,  1604  2. 
agent 

of  owner 

as  to  who  is,  1676  3,  4. 

declaration   and   acts   of  alleged,    1676   5. 

findings  as  to,  1677  6.  , 

failure  to  find  upon  issue  of,  1677  7. 
overthrow  of,  1677  9. 

presumption  raised  by  provision,  1677  8. 
who  held  to  be,  1678. 
work  done  at  instance  of,  1673. 
alterations 

in  building.  1673^ 
of  contract,  effect  of,  1686. 
amendment  not  retroactive.  1600  2. 
amendment    of    1887,    construction    of.    1677 
10. 

amount   recoverable  on,   1711. 
and    attachment   lien    cumulative,    when,   866 
170. 

any    number    of    lienholders     may    Join    In 
action,   1714. 
as   to,  generally,   see  analysis  of  32   pars., 
1714. 
appeals  in.  1717. 

modification    of   Judgment   on,    1714    2,    3. 
artisans     not     affected     by     failure     to     file, 
when,   1688  107-109. 


Where  no  section  mark  ($)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotation. 


INDBX. 


MECHANICS'  LIEN  (Continued). 
tumignwKkeni 

effect   of  breach   of  contract   on,   1680  7. 
made  by  contractor  of  amount  to  become 

due,   1689  6. 
of  right   to  lien,   1690  3. 
rigrht  to  lien  not  subject  of,  1689  4,  5. 
at  instance  of  owner,  what  construed  to  be, 
1708. 
acquiescence  of  owner  as  to  improvement, 

1709    2. 
as  to,   generally,   see  analysis  pf  27   pars., 

1700. 
construction  of  provision,  1700  3. 
attachment,   etc.,   against  materials,   1716. 
attorney's  fee* 

allowance  of  on  modification  of  judgment 

on  appeal,  1714  2,  3. 
construction  as  to,  1716  9. 
evidence  as  to,  1716  11. 
lien  of,  1716  18. 
pleading,  as  to,  1716  21,  23. 
properly  allowed,  when,  1600  21. 
right  to  reasonable,   incident  to  judgment, 

1716   12-14. 
stipulation  as   to,   1716  26. 
trial  court  must  allow,   1716  27-32. 
authority  of  agent,  1600  4,  5. 
"bestowed,"   as   used   in   provision,   construc- 
tion of,  1677  11. 
bond 

effect  of  failure  to  file  plans,  1677  16. 
failure  to  file,  effect  of,  1710. 
glTen  upon  bnildlng  contract 
effect  of  section   on,   1680  8. 
extent  of  obligation,  1680  9,  10. 
liability  of  sureties,  void  contract,  1677  12- 

14. 
of  contractor,  1710. 
action  on,  1710. 
as  to,  generally,  see  analysis  of  12  pars., 

1710. 
constitutionality  of  provision,  1720  3-7. 
construction  of  provision,  1710  2. 
effect    of    non-compliance    with    statute, 

1710. 
filing   undertaking   essential,   1720   8. 
for    construction    of    school-houses,    1720 

10. 
lien  on  real  property  different  from  per-  ' 

sonal   obligation,   1720  9. 
requi'sltes  of,    1710. 

statement  of  amount  In  contract,  1720  11. 
testimony  as   to   character  of,   1720  12. 
to  be  filed,  1710. 

who  shall  have  right  to  recover  on,  1710. 
terms   of,   1710. 
bookkeeper    at    mine,    not    entitled    to    Hen, 

1086   148,    149. 
breach   of  contract 

action   for  damages,  1677  16. 
non-payment  of   instalments,   1718  3. 
pleading  contract,  variance,  1708  12. 
canal,   lien   upon    completed  portion,    1677  15. 
cartage,  as  to  allowance  of,  1677  18,  19. 
certificate  of  magistrate,   1603  67. 
ceimallon   of  labor 
effect  of,  1699  7-10. 

upon  building  for  thirty  days,  effect,  1678  20. 
chanpre  of  owners,   effect  of,  1609  7-24. 


city 

and  town  lots,  on,  1707. 
lot  only  affected  by  provision,  1707  8. 
claim  of 

fees  for  recording,  1706. 

lien  to  be  llled  In  recorder's  olilee 

contract  verbal  and  not  written,  duty  of 

claimant,  1706  101. 
variance  between  contract  and  claim  of 

lien,    1706   98-100. 
verification  of  claim,  1706  102. 
requisites   of,   1606. 
time  for  recording,  1606. 
to  be  filed  in  recorder's  office,   1606. 
to  be  recorded  and  fees  of  recorder,  1706. 
claims,  record  of,  index  of,  1706. 
complaint 

allegations  of  ownership  in,  1608  21. 
not  reqalred  to  allege 
attorneys'  fees,  1711  21. 
owner  of  real  estate  did  not  give  notice, 
1711  22. 
sufficiency  of,  1602  59. 
completion  of 

building,  finding  as  to  acceptance.  1678  21. 
contract,  what  deemed  to  be,  1606. 
computation  of  interest  in  Judgment  of  fore- 
closure, 1668  13. 
consolidation  of  actions,  practice  on,  1714  4,  5. 
conspiracy  of  owner  and  contractor,  effect  of, 

1718. 
constitution  of  1897  did  not  repeal  or  abro- 
gate law,  1678  22,  28. 
eonstlttitlonallty  of 
act  of  1897,  1678  23. 
provision,   1680  11. 
constmctloa 
of  provision 

amount   of   contract,    1678    24.  • 

as    to    contract   payable    in    instalments, 

1680  12-20. 
as  to  Joinder  of  causes,   1716  6-9. 
class  of  persons  affected,  1678  25. 
laborers,  1678  26.  27. 
materialmen  and  laborers,  1678  26,  27. 
penal  character  of  statute,  1678  28. 
remedial  statute,  1678  29. 
strict  construction  required,  1678  30,   8%. 
technical     construction     cannot     be     in- 
dulged  in.   1678  32. 
written  contract,   object  of  statute,  1678 
33,    34. 
strict,   required,   1678  30,   31. 
technical,  cannot  be  Indulged  in,  1678  32. 
constructive  notice  to  corporation,  1710  7. 
contract 

price  payable  In  instalmenta 

as  to,  generally,  see  analysis  of  70  pars.. 

1688. 
as   to   rights   under,   1686. 
in  case  of  alteration  of  contract,  1687. 
liens  to  be  paid  in  money  without  dim- 
inution,  1687. 
notice,   how  served,   1687. 

no  such  notice  shall  be  Invalid  by  rea- 
son of  any  defect  of  form,  1687. 
payment  before  due.  not  valid  for  what 

purposes,   1686. 
withholding     from     contractor     amount, 
1687. 
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BdSCHANICS'  LIEN  (Continued), 
contract 

price  payable  In   instalments 
written   notice  of  performance  of  labor, 
etc.,  efCect,  1€87« 
requisites  of,   1078. 
to  be  filed  in  county,  1678. 
when  must  be  written,  1878. 
COB  tractor 

abandoning  work,  1717. 

as  defendant  with  owner,  1801  40. 

bond  of,  inures  to  benefit  of  laborers,  1719. 

claims  paid  set  off  against  contractor's  lien, 

1718  2,   8. 
does  not  come  within  provision  of  statute, 

when,   1716   10. 
interest  on  demand  for  extras  not  allowed, 

1718  4, 
lien  for  claims  against,  1711. 
measure  of  recovery  by,  1711. 
new  trial,  deduction  of  costs  and  attorneys' 

fees,  1718  6. 
right  of  interpleader,   1718  5. 
to  defend  suits,  1711* 

verification    of    complaint    on    information 
and  belief,  1718  7. 
void  contract,  1718  8-10. 
'Contractor'' 

definition  of  term,  1870  86. 
right  to  recover,  1670  36. 
cook  at  mine,  not  entitled  to  lien,  1686  148, 

149. 
corporatloB 

constructive  notice  to,  1710  7. 
priority  of  lien,  1670  87. 
costs,  1716  14. 
and  attorneys*  fees  properly  allowed,  when, 

1600  21. 
of  suit,  1711*  1714. 
counterclaim  and  set-off,  1686. 
court  to  declare  order  of  Hens,  1718. 
debtor's  application  of  money,  1670  38. 
decorating  house,  1688  88. 
deductions,  owner  may  make,  1670  88. 
"demand,"  definition  of  term,  1700  27. 
dcacrlptioB 

by    subdivision    of    government    township 

sufficient,  3678  118. 
misdescription  in  not  to  destroy  sufllciency 

of,  1708  11. 
of  property,  contract  not  void  by  reason  of 
not  containing,  1600  22. 
destruction    of    building    by    fire,    effect    of, 

1604   11-13. 
direct  employment  of  labor,  1670  39. 
distinction   between   original   contractor   and 

materialmen  or  sub-contractor,  1700  28. 
duration  of  lien,  1701  29. 

ninety  days,   1706. 
effect   of   failure   of  •  owner   to   comply   with 

statutory  provisions,  1718  5. 
effect  of  Hen,  1006. 

as   to.    generally,   see   analysis   of   12   pars., 

1606. 
construction  of  provision,   1606  2. 
improvements  at  expense  of  lessee,  1606  3. 
owner  as  mortgagee,  sufficiency  of  notice, 

1606   9. 
owner    of    land    can    protect    from    statute, 
how,    1606  10. 


priority  over  mortgage,  1606  4-8. 

test  as  to  priority  of  land,   1606. 
effect  of  mortgage  on  priority  of  land,  1606  4-8. 
electrical  apparatus,  1670  40. 
elevator  as  part  of  structure,  1701  30. 
encumbrances    postponed    to,    1606. 
equitable  estate  Is  equally  bound  with  legal 

title,  1670  41. 
execution   as   upon   personal   Judgment,   1718 
2,  3. 

deficiency,  1718  3. 
exemption  from  execution,  materials,  1716. 
extends  to  entire  contract  price,  when,  1673. 
extra  work,  recovery  for,   1670  43. 
evidence 

as  to  attorneys'  fees.  1716  11. 

of  agency,  1604  2. 

to  establish  Hen,  1708  6. 

void  contract  as,  1670  42. 
fallnre 

of  officer  to  give  notice,  1710  8. 

or   abandonment   by   contractor,   effect   of, 
1717. 
false  claims,  forfeiture.  1718. 
filing  claim  of  Hen,  1606-1706. 

premature,   1680   48. 

time  and  manner  of,  1680  49. 
filing  plans  and  specifications,  1600  23. 
flndlnga 
'    of  court  will  not  be  disturbed,  when,  1710  9. 

uncertainty  in,   construction,   1708   16. 
fixtures 

intention  with  which  article  attached,  1680 
61. 

lien  claimed  upon  property  of  third  person, 
1680  60. 

question  of  fact,   1680  52. 
for  what  work  may  be  had,  1678. 
foreclosure  of,  writ  of  review,  when  not  rem- 
edy,   1600   24. 
forfeiture  of  lien 

as    to   what   constitutes,   1718. 

falsely    including    material,    etc.,    penalty, 
1718. 

if  owner  and   contractor  shall   directly  or 
Indirectly    conspire,    1718. 
form  of  action 

assumpsit,  1670  44,  46. 

proceedings  in  rem,  1670  46. 

statutory,  1680  47. 
fraudulent  contract  between  owner  and  con- 
tractor,   effect   on    Hens    of   others.    1718. 
frivolous  objection  to  claim  and  verification, 

1701  31. 
garnishment 

of  moneys  of  contractor,  1680  63. 

remedy  by  distinct  from  provisions,  1600  26. 
generally,   1678-1717. 

giving  credit  longer  than  provided  by  stat- 
ute.  1700  26. 

irradinir 

Hen   for,    1708   7,    8. 

'^f  streets,  lien  for,  1680  64. 

street  or  lot,  Hen  for,  1707. 
grates  and  appurtenances  thereto,  1681  61. 
highways,  improvement  on,  1707. 
history  of  provision  as  to  contracts  payable 

in*  instalments,   1600  26. 
homestead    subject    to.    1609    14. 
hotel,  what  Included  In  Hen  on,  1606  16. 
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MECHANICS'  LIEN  (Continued). 

husband  as  agent  of  wife,  1710  10,  11. 
impaired  only  by  written  consent,  1718. 
imperfections,   trivial,   1G96. 
ImproTemeiftt 

by  lessee,   1710  14. 

held  constructed  at  instance  of  owner,  of, 

1705. 
notice  thajt  one  is  not  liable  for,  1708. 
system  of  sewers  is,  1708  15. 
"improvement,"    definition    of    term,    1680    55. 
improving  city  lots,  for,  1707. 
lactdent  of  Jndsment 

cost  of  recording  lien  and  attorneys'  fees, 

1715  14. 
right  to  recover  reasonable  attorneys'  fees. 
See  <<attorney's  fee*,"  this  title, 
as  to,  1715  12,  13. 
injunction  will  not  issue  to  prevent  payment 

of   order,   when,    1000   27. 
Instance  of  o%mer 

improvements    held    to    be    constructed    at, 

1708,   1718. 
what  work  deemed  done  at,  1678. 
Intereift 

cannot  be  recovered  prior  to  decision,  1680 

56,    57. 
in  land  subject  to,  1603. 
may  be  allowed  upon  claims,  1701  32. 
of   lessee   in    land    is   subject    to   lien,    1710 

15. 
subject  to  lien,  1696  16. 
Intervention,  1707  3. 
joinder  of  causes  of  action  in,  1718  4. 
Joinder  of  lienholders  in  action,  1714. 

as  to,   generally,  see  analysis  of  82  pars., 
1714. 
Judgment  on,  1701  33,  34. 

form  of,  1713  5. 
Jarl»dflctlon  of 

claim  in  consolidated  actions,  1715  15. 
court  as  affected  by  amount  involved,  1680 
58. 
Jury  trial  on,   1715  16,  17. 
properly  denied,  1715  16. 
knoi^ledse 

want  of,  allegation  and  proof,  1710  13. 
what  will  impart,  1710  12. 
laborers  not  affected  by  failure  to  file,  when, 

1688  107-109. 
laborers'  lien,  1680  69. 

materialmen's  not  included  In,  1680  60. 
land  subject  to,  1688.        • 
legal    relations    between    owner,    contractor 

and  sub -contractor,  1701  35. 
lien 

distinguished  ttom  record  lien,  1690  28. 
does  not  impair  right  to  proceed  for  recov- 
ery of  debt,  1717. 
of  attorneys'  fees,  1716  18. 
of  others  not  to  be  impaired  by  contractor 

or   owner,    1718. 
upon  lot  for  Improving,  1707. 

amendment    to   section,    repealed   by   im- 
plication,   1707    2. 
as  to,  generally,  see  analysis  of  17  pars., 

1707. 
city  lot  not  affected  by  provision,  1707  3. 
constitutionality  of  section,   1707  4. 
construction  of  provision,  1708  6. 


evidence  to  establish,  1706  6. 

grading,  1708  7,  8. 

Judicial  notice  that  city  is  incorporated, 

1708    9. 
"lot."  what  Included  in  term,  1708  10. 
misdescription  in  memorandum,  effect  of. 

1708  11. 
pleading  contract,  variance,   1708  12. 
request   of   reputed  owner,   1708   13. 
substantial      compliance     with     require- 
ments,   1708   14. 
system    of    sewers    is    an    improvement. 

1708    15. 
uncertainty     in      findings,      construction, 

1706    16. 
written  contract  not  required,  1708  17. 
upon    two    or    more    pieces    of    property, 
amount    due    from    each    to    be    desig- 
nated, 1706. 
as  to,  generally,  see  analysis  of  9  pars., 
1706. 
limitation*    of 

action    to    foreclose   begins    to    run,    when. 

1707  4. 
amount  of  claim  of  laborers  or  material- 
men,   1688   3. 
lots,  city  lien  for  improving,  1707. 
mantels,     tiles,     grates,     and     appurtenances 

thereto.  1681  61. 
marshaling  of  liens,  1701  36,  1718  6. 
material,    1681    62-67. 

exempt  from  execution,  1716. 

must   be    furnished   to   be   used   and    must 

actually  be  used,  1681  63-67. 
must  be  used  in  building,  1696  18. 
not    subject    to    attachment    or    execution, 

1716. 
used  "in  the  structure,"  means  what,  1681  62. 
material-men 

as  such  not  original  contractors.  1701  37. 
not  affected  by  failure  to  file,  when.   1688 

107-109. 
not  included  in  laborers'  lien,  1680  60. 
measure  of 

damages,   1701  38. 

recovery   by   contractor,    1711.  ^ 


insuflicJ«»n<'y   of,   1681   70. 
signature  of,  1681  68,   69. 
verbatim  copy  of  contract  is,   1681  71. 
mine  is  a  structure  within  provision.  160B  19. 
mining  claim.     See  tit.  Mining  Claim. 
what  are  within  provision.  1681  72.  73. 
inclusion    of    land    held    under    Spanish 

grant,  1681  75. 
Iron  pipe.  Joints,  machinery,  etc.,  part  of, 

when,  1681  77. 
"is  a  structure,"   1681  74. 
labor  upon  mine,  1682  80-82. 
land  held  under  agricultural  grant  is  not, 

1681  76. 
mills  erected  upon  claim,  1682  78. 
mine,  machinery  and  tools,  1682  79. 
misjoinder.    1716   19. 

mistake   of   name,   validity   of  claim   not  af- 
fected by,  1690  29. 
mortgage,  effect  of  on  priority  of  lien,  1696 

4-8. 
mortgagee  is  not  person  having  interest  in 
lands,  within  provision,  1711  19. 
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moving:  building:,   1682  83. 
nature  of  lien,   1702  42. 
new  trials,  appeals,  1717. 
nonsuit   g:ranted,   when,   1702  48. 
not  claim  agrainst  estate,  2807  44. 
not    commenced,    when,   496    12. 
Botlee 

by  owner  to  avoid  liability,  1708. 

effect  of,  1600  80. 

equitable  lien,  grarnlshment  or  assigrnment, 

1600   31. 
limitation   of  recovery,   1600   82. 
of  completion,   1606. 

effect  of  failure  to  record,  1606. 
fee  for  recording:,  1606. 
time  for  recording:,   1606. 
of  lien 

effect  of  upon  moneys  in  hands  of  trus- 
tees of  state  asylum,  1608  66. 
requirement  of  proof,   170S  100. 
statement  in,  1682  85. 
of  owner,  to  contain  what,  1606. 
public  building:,  withholding:  payment  from 

contractor,  1601  34. 
purpose  of  provision,  1601  83. 
recording:  not   necessary,   1601  35,   36. 
service  of,  1684  111. 

subcontractors,  in  absence  of  notice,  must 
rely    on    personal    responsibility,    1601 
37. 
sufficiency     of    where     owner     mortg:ag:ee, 

1606  ». 
that    not    responsible    for    improvements, 

1708. 
time  of,  1601  88. 
to  owner  of  labor  done,  1686. 

duty    to    withhold    payment    from    con- 
tractor and  others,  1686. 
requisites  of,  1686. 
service  of,  1686. 
oil  well* 

Included,  1682  86. 
subject    to,    1605   20. 
on  what  structures  may  be   had,   1673. 
order  of  liens   to  be   declared   by   the   court, 

1718. 
orig:inal  contractors,  who  are,  1682  87. 
"origrinal  contractor,"  definition  of  term,  1702 

44. 
owner 

as    mortg:ag:ee,    sufficiency   of    notice.    1606 

9. 
entitled    to    allowance    for    credits,    when, 

1718    4. 
of  land  can  protect  from,  how,  1606  10. 
ownership 

allegfations  of  in  complaint,  1605  21. 
and  reputed  owner,  1702  45-47. 
statement  of,  1601  89. 
papering:  house,   1082  88. 
parties 

complaint  ag:alnst  owner,  1601  41. 
contractor  as   defendant  with   owner,   1601 

40. 
to  action,  1714. 

contractor,    Joindet    of    as    co-defendant, 

1682    90. 
practice  in  actions  to  forectose  material- 
men's lien,  1682  89. 


amount  not  specified,  1601  42. 
bill  to  be  paid  by,  when,  1601  43. 
contract  not  payable  in  money,  1601  44. 
contract  price  less  than  one  thousand  dol- 
lars, 1601  46. 
payment      ot ,    instalments      subject      to 

chang:e,   1601  46. 
remedy  of  mechanics,  laborers,  and  ma- 
terialmen, 1602  47. 
Into  court,  costs,  1544  16,  17. 
last  payment  amount  not  specified,  1602  48- 

62. 
object  of  provision  that  contract  price  be 

paid  in  instalments,  1602  63,  64. 
of  contract  price,  1686. 

of  third  instalment,  when  buildingr  Is  com- 
pleted   does    not    affect   claim   of   lien, 
1717  3. 
premature  payment,  effect  of,  1602  65. 
withheld  pending:  action  on  lien,  1711. 
penalty,   every   reasonable   Intendment   to  be 
indulgred  to  avoid,  1602  68. 


action,    1718    7. 

lien  under,  provision  is  but  collateral  se- 
curity, 1682  91. 
rig:ht  of  not  impaired  by,  1717. 
Jvdsment 

a8:ainst  owner,  1602  66,   67. 
entered,  when,  1702  48-50. 

materialmen  not  entitled  to,  when,  1702 
60. 
rlg:ht  to,  1718  8. 
liability  of  owner,   1682  92-94. 
plana  and 

drawing:s,    sun-print    copy,    1683   96. 
•pedflcations 

an   important  part  of  building:  contract, 

1683   96. 
failure  to  file,  effect  of,  1684  110. 
pleading 

amendment   to  complaint  as  to  plans   and 

specifications,   1683  97. 
as  to,  1702  51-53. 
attorneys'   fees,   1716  21. 
cause  of  action,  1716  22. 
completion  of  building:,   1688  98. 
labor    in    mining,    necessary    allegation    of, 

as   to,   1683  99. 
no  allegation  as  to  attorneys'  fee  is  neces- 
sary, 1716  23. 
ownership   sufficient   averment   as   to,    1688 

100. 
separate 

owners,  1716  24. 
statement    of    the    causes    of    action,    1716 

25. 
stipulation  as  to  attorneys'  fees,  1716  26. 
sufficiency  of  complaint,   1602  59. 
trial  court  must  allow  attorneys'  fees,  1716 

27,  32. 
uncertainty  in  complaint,   1683   101. 
value  of  materials,  allegations  as  to,  1688 

102. 
verification,  1683  103. 
power  to  impress  Hen  depends  on  what,  1708 

5. 
practice,  rules  of,  1717. 
preference    of,    160L. 
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prematvre 

action.  1716  20. 

filing  of  Hen,  effect,  1702  54-56. 
priority,    1605,   1713. 

of,  court  to  declare,   1713. 

of  lien.   1711  23. 

over  other  liens  and  encumbrances,  16M. 

property 
affected  by 
lien,    1702    57. 
provision,  1711  24. 
subject   to.    ie73-ie»B,   1708. 
protection  of  owner,  1711. 

public 

buildings    not    affected    by    provision,    1683 

104,    1602    60. 
schoolhouse   not    included   in    word    "prop- 
erty,"   1683   104. 
railroad 

in   more   than   one  county,   recording  lien, 

1702  58. 
lien  for  materials  furnished,  1688  106. 
sufficiency  of,  1683  106. 
rank  of,  court  to  declare,  1718. 
recorder,  fees  of  on  recording  claim,  1706. 
recording 

and   filing,   1686. 

effect  of  failure,  1683  107-109. 
failure    to    file    plans    and    specifications, 
effect.   1684   110. 
of  claims  of,  1706. 
of,   fees  for,   1706. 
recovery 

for  extra  work,  1670  43. 

of  debt,  lien  does  not  Impair  right  to  pro- 
ceed  for,   1717. 
reformation  of  claim  of  lien,  1702  59. 
"request  of  reputed  owner,"  construction  of, 

1708  13. 
rules  of  practice,  1717. 

•ale  of 

property,   application   of  proceeds,   1713. 
specific   real   property  to   satisfy   not  per- 
mitted by  injunction,  when,  818  74. 
school  district,  liability  of,  1692.61,  62. 
schoolhouse.   bond  for  construction,   estoppel 

to  deny  liability,   1720*  10. 
seats  used  in  connection  with  dancing  halls, 

1685   127. 
separate  parcels,  claim  on,  1708. 

service 

by  publication,  1707. 
of  notice,  1684  111. 
of  lien.   1703  60. 
set-off,  right  of  owner  to,  1684  112. 
several    properties,    on 

amount   due   from   each   to   be   designated, 

1705. 
extent  of,   1705. 
shipping,    lien   upon   vessel,   when,    1684   114, 

115. 
sidewalks,    construction   of   in    cities,    provi- 
sion  governing,   1684  113. 
state  not  bound  by  general  words  of  statute, 

1684  116,   117. 
statement  of 
demand,    1696. 
items,   1698   68. 


steam    plant   put    up    on    foundation   within 

provision,  when,  1684  118. 
street  work,  lien  for,  1684  119. 
"stmctnre" 

definition  of  term,  1684  120. 

mine  is  a,  1681  74.  1684  121. 
subcontractor,   1684   122,   1605. 

all  claims  of  lien  must  be  filed  within 
ninety  days  after  completion  of  build- 
ing,  1697. 

amendment    of    provision    not    retroactive, 
1699  2. 

amount   of  claim,   1703   61. 

authority  of  agent,  1699  4,  5. 

as  to,  generally,  see  analysis  104  pars..  1698. 

ascertaining  amount  of  claims  of,  1708  61. 

assignment  of  right,  1699  3. 

cessation  from   labor,   1699  7. 

change   of   owner,   1690   6. 

claim  of  lien,  when  to  be  filed  and  what  to 
contain,   1697. 

completion   of  building,  1699  7-24. 

construction,   statute   remedial,   1700   25. 

contents  of  notice,  1606. 

contract  of,  1684  122. 

credit  given  for  longer  period  than  pre- 
scribed,  effect,   1700  26. 

"demand,"  definition  of  term,  1700  27. 

distinction  between  original  contractor  and 
materialmen  or  subcontractors,  1700  28. 

duration  of  lien,  1701  29. 

elevator  as  part  of  structure,  1701  80. 

failure  to  file,  estoppel,  1697. 

frivolous  objection  to  claim  and  verifica- 
tion, 1701  31. 

labor  of  employees  of,  1684  123. 

may  have  Judgment  against  contractor, 
1684  124. 

not  affected  by  failure  to  file,  when,  1683 
107-109. 

notice  when   filed  must  be   recorded,    1697. 

occupation,  acceptance  of  possession,  etc.. 
1700  13-16. 

"original  contractor,"  meaning  of  term, 
1702   44. 

ownership   and  reputed   owner,   1702   45-47. 

premature  filing,  1702  54-56. 

property   affected,   1702   57, 

railroad  in  more  than  one  county,  record- 
ing  lien   of,    1702   58. 

reformation  of  claim  of  lien,  1702  59. 

relation 

of  owner  with,  1701  35. 
to   owner,   1684   125. 

no  personal  judgment,  when,   1684  126. 

service  of  notice,  1T03  60. 

sufficiency  of  claim,  particulars  as  to,  1703 
62-88. 

time  of  filing,  1704  93-97. 

"trivial  imperfections"  on  refers  to  what, 
1704  89-92. 

within   what   time,    1696. 
substantial  compliance 

sufficient.   1708   14. 

with  statute  is  sufficient,   1603  64. 
sufficiency   of  claim,  particulars   as   to,   1703 

62-88. 
swings   and   seats    used   in   connection   with 

dancing  halls,  1685  127. 
system  of  sewers,  1708  15. 
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temporary 

building:,     laborers    not    entitled    to    lien, 

when,  ie96  22. 
structure,  use  of,  1686  128,  129. 
test  of  priority  of  lien,  16fNI  11,  12. 
tiles  and  appurtenances  thereto,  1681  61. 
time  for  flltns  lien 
by  laborers,  1704  93. 
by  materialmen   or  laborers,   1704  93. 
original    contractor    may    file,    when,    1705 

95. 
release  of  contractor,  170S  96. 
void  contract  because  Insufficient,  1705  97. 
where  contract  void  because  memorandum 
not  filed,  1705  94. 
time   of   continuance   of   lien,    1706. 
time  of  erlving  notice,  1711  26,   26. 
"trivial   imperfections"   refers   to  what,   1704 

89-92. 
trustees  of  state  asylum,  effect  of  notice  on 

money  in  hands  of,  1608  65. 
unknown  owner,  provisions  as  to,  1608  66. 
upon  property  on  which  labor  has  been  be- 
stowed,  1678. 
as  to,  generally,  see  analysis  of  149  pars., 

1674. 
in  case  of  contract  for  work  between  re- 
puted owner  and  contractor,  1678. 
all    such    contracts   shall    be   in   writing, 
when,   1678. 
materials  furnished  and  work  done  by  per- 
sons other  than  contractor,  1674. 
«val«e'» 

definition  of  term.  1685  180,   131. 
of  work  done  is  what,  1685  133. 
statement  of  value  of  service  or  materials 
furnished.   1685   132. 


between  contract  and  claim  of  lien,  effect, 

1705   98,    99. 
effect  of,  1685  134,  135. 
vendor's  lien,  notice  of  under  this  provision 

not  required,  1711  27. 
verbal  contract  does  not  relieve  of  necessity 

to  file  claim,  1705  101. 
verification.  1608  67. 
of  claim.   1685  136. 

by   attorney,    1705   103. 
requirement  as  to,  1705  102. 
vessel,  lien  upon,  when,  1684  114,  116. 
▼old  contract 

amount   due   immaterial,    1608   68,    69. 
as   evidence,   1670   42. 
contractor  as  agent  of  owner,  1685  137. 
effect  on  subcontractors,  laborers  and  ma- 
terialmen. 1698  70. 
materialmen    have   lien,    1705   104. 
parties  affected,  1685  138-141. 
rights  of  contractors,   1685  142,  143. 
strict   construction    of   statute,    1686    144. 
"wholly  void,"  meaning  of,  1686  145. 
waiver   of   claims   by   written   consent,   1718. 
fratchman  at  mine 

as  to  right  to  lien,  1686  146,  1605  23. 
in  idle  mine.  1686  147. 
not  entitled  to  Hen,  1686  148,  149. 
what  interests  in   land  subject  to  lien,   1608. 
amount  of  land  to  be  made  subject  to.  1604 
3-7. 


as  to,   generally,   see  analysis  of  23  pars.. 
1608. 
conflict  of  sections,  as  to,  1004  8. 

construction,    intention    of   legislature   and 

theory  of  law,  1604  9,  10. 
hotel,   what  included,   1605   15. 
Interests  subject  to   lien,  1695  16,   17. 
magistrate,  1606  14. 

materials  must  be  used  in  building,  1605  18. 
oil  well  within  provision,  1695  20. 
where   contractor   falls   to   perform   contract, 
1717. 
as   to,    generally,   see   analysis   of   6   pars., 
1718. 
who  entitled  to,  1678,  1707. 
written 

consent  to  waive  claims,  1718. 
contract  not  required,  when,  1708  17. 

BIBMORANDUM.      See    tits.    Olllclal    Reporter | 
Stenovraplier**    Transcript. 

admissible  with  other  evidence  of  assent, 
2405  2,   8. 

adverse  party  may  read,  8450  6. 

failure  to  file  of  costs,  void  Judgrment,  1658 
11. 

may  be  under  direction  of  witness,  2450  6,  7. 

motion  to  strike  out  where  does  not  refresh 
memory,  2450  10. 

must  be  signed  by  party  to  be  charged. 
2405  3. 

not  made  under  direction  of  witness,  2460  8. 

of  attached  property,  898,  899. 

of  coots 

on  appeal,   1661. 

to  be   furnished,   1548. 

proof  of  character  of  preliminary  requisite, 
2460   11. 

purpose  of  reading  from,  2460  12-19. 

signature  to  in  mechanics'  lien,  1681  68-71. 

upon  bond,  as  to  whether  agreement  in  writ- 
ing, 888  26. 

use  of  to  refresh  memory  of  witness,  2440. 

MBMOHY 

admissibility  of  paper  used  to  refresh,  2449 
2-4. 

of  witness  may  be  tested  on  cross-examina- 
tion,  2460   74-76. 

refreshing  from  notes,  etc.,  2440. 

MBBTTAl.  ANGUISH 

as  damages  for  procuring  wrongful  arrest, 
777  4,  5. 

MBNTAli   SOUBTDBrBSS 

appearance  of  deceased  taken  into  consid- 
eration, 2204   53,    54. 

condition. of  deceased,   2294   66. 

conversation   with   testatrix.  2294  58. 

effect  of  evidence,  verdict  of  Jury  determined, 
2294    57. 

how  conclusion  reached,  2294  59. 

marked  change  in  man's  habits  of  thought, 
effect,  2294  55. 

physician   as    expert,   2295   60. 

rule  is  impartial,  2296  61. 

"MENTALLY   INCOMPETENT'* 
who   is,   2216. 

BIERG  ER 

of  civil  and  criminal  remedies,  none.  26. 
of  oral  negotiations  in  written   instruments, 
2278. 
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MBRITS 

Judsrment  on,  effect,  2828  34-36. 

of  case  not  determined  on  appeal,  when,  821 

110. 
of  defense,  affidavit  used  on  application  for 

continuance  Insufficient,  when,  998  17. 

METBS  AND   BOUNDS 

call  controls,  and  also  courses  and  distances, 

2592  326. 
description  of  property  by,  65S. 

MBXICAN  AND  SPANISH  GRANTS 

as  to  in  adverse  possession,  282  88-102. 

bordering  on  sea,  2591  315. 

decree   of   confirmation   of   finality,   2699   84- 

86. 
presumed  valid,  2891  71. 
rule  as  to  courses  and  distances  grovern,  2586 

244. 
vacation  of  decree  confirming.  Judicial  notice 

of,  2809  26. 

MEXICAN  l^II^LS.  See  tit.  Probate  Court,  Mex- 
ican Reslme. 

MILITARY   OFFICBR 

exempt  from  Jury  duty,  148. 

MINBR 

cabin    of,    exemption    from    execution,    llTl 

38. 
what  property  exempt,  ll06w 

MINBS    AND    MINING.     See  tit.  Mining  Claim. 

action  to  recover,  survey  of  tunnels,  shafts, 

and  drifts,  688. 
discharge  of  debris  into  navifirable  waters.  In- 
junction, 886  321. 
eminent  domain,  1T47. 
exemption   of  property  of  miner,   1166. 
local  rules  groverninsr  actions,  1278. 
mechanics'  lien  on,  1678. 
mining:  customs,  proof  of  In  actions  concern- 

ingr,    1278. 
receiver  appointed  to  work,  1194  5. 
stoppinsT  work  by  injunction,  when,  819  82-85. 
•uminary  aale  of 

Interest.     See  tit.  Sale  and  Conveyance  of 

Property  of  Decedents. 
mines  belonging  to  decedent,  1997-1999. 
■vrvey 

liability  for  injury  done  by,  1269. 
of    order    for    what    to    contain,    and    how 
served,  1269. 
taking:   ore   from   during   term,   waste   when, 

1244   11. 
use  of  public  land  for  mining,  effect  on  cer- 
tificate, 2382. 
working  of  is  waste,  when,  1194  6,  1244  11. 

MINERAL  LANDS 

adverse  title  to  in  action  to  try  title,  1254  51. 

discovery  of  oil,  1280  12-15. 

governed    by   practices    in   state   courts,    not 

by    rules    of    United    States    land    office, 

1254  52. 
patent  of  date  of  location  is  prima  facie  evi- 
dence, 2333. 

MINGLING    FUNDS. 

by  executor  or  administrator,   liability,  2074 
33-39. 
MINING    CLAIMS.      See  tit.   Mine*  and  Mining, 
abandonment   of 

by  locator  nullifies  claim,  1281  16,  17. 
what  constitutes,  1274  7. 


action 

concerning  to  be  governed  by  local  rulei^ 

1273. 
to  quiet  title  to  be  governed  by  what  pro- 
vision, 1254  53-66. 
agricultural  rights  subject  to,  1274  3,  4. 
and  "mining  location"  are  identical,  ITOl  89. 
as  to,  generally,  see  analysis  of  23  pars.,  1278 
as  to  who  may  Intervene  in  contest,  487  82. 
citizenship    of    defendant    does    not    concern 

plaintiff,  1281  18. 
clandestine    entry    upon    by    others,    invalid, 

1281  19. 

customs,  etc.,  evidence,  1278. 

defeated  by  non-performance  of  statutory  act 

or  prior  location,  1281  20. 
description    enabling   one   to   ascertain    land 

claimed  necessary,  1281  21. 
discovery    alone    without   location    gives   no 

title,  1281  22. 
finding  of  lower  court  as  to  location  should 

not  be  disturbed,  when,  1281  23. 
forfeiture  of,  1281  24,  25. 

meaning  of,  1274  6. 
general  customs  not  proved  by  testimony  of 

particular  customs,  1274  8-10. 
grantor  may  acquire  prescriptive  title,  when, 

1282  ^6. 

intruders,  miners  are  not  entering  on  agri- 
cultural lands,  1274  11. 

legislation  favors  the  rights  of  miners  in. 
1274  6. 

location  may  be  upon  unoccupied  land  on 
which  statutory  work  not  done,  1288 
27-29. 

may  be  attached,  when,  882  45. 

may  stand  in  place  of  "structure"  in  me- 
chanics' lien  proceedings,  1701  40,  41. 

mining  customs  and  nsages 

adequate  to  Judicial  determination  of  min- 
ing controversies,  1275  15-20. 
proof  of  in  actions  concerning,  1273. 

notice  of.  whether  "written  instrument" 
within  statute  to  adverse  possession,  256 
55. 

permission  to  miner  to  seek  where  he 
chooses  for  precious  metals.  1275  21. 

possession 

presumption  of  ownership.  2887  40. 
proven  by  evidence  of  acts  and  by  prevail- 
ing customs,  1275  13,  14. 

prior  location  defeats  subsequent,  1282  30. 

proof  of  customs  and  usages  in  actions  af- 
fecting, 1278. 

probate  sale  of,  1997. 

"qui  prior  est  tempore  potior  est  Jure,"  1274 
12. 

record  of  district  admissible  to  establish 
claim.  1276  22. 

right  from  prior  entry  on,  1276  23. 

section  as  to  submission  to  arbitration  has 
no  application  to,  1798  8. 

tenant  in  common  may  sue  to  recover,  410  14. 

trial  of  adverse  claim  to,  1283  37-70. 

unoccupied  land  of  United  States,  what  lands 
presumed  to  be,  1282  32,  33. 

what  included  under  mechanics'  Hen,  1681 
72-86. 

work  required  by  law  to  hold,  1282  34. 

failure    to    do,    burden    of   proof   on    party 
asserting,  1282  35,  36. 
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HINISTBR 

affidavit,  may  take  in  foreiern  country,  2421. 
exempt,  from  Jury  duty,  14S. 

MINISTBRLAJL    OFFICBRS.     See  tit.  Coorta  of 
Justice*,  mlalMterial  olllcera. 

MINOR.     See  tits.  Gvardlan  of  Minors)  Infants. 

cannot  serve  as  administrator,  but  his  gruard- 

ian  may,  1848. 
heirs.     See  tit.  Minor  Heirs. 
limitations,  effect  on,  272,  880. 
may    remain    in   decedent's    house.      See    tit. 

Provision  for  Support  of  Fanally. 
TaoTtgae^a  and  leases  of  real  estate  of.     See 

tit.  Mortirases  and  Leases  of  Real  Bstate 

of  Decedent,  etc. 

MINOR    HBIRS 

barred   by   statute   of  limitations   when,  219 
126. 

MINORITY.    See  tit  Minor. 

MINUTES 

of  no  value  after  entry  of  judgment,  21T0. 
of  proceedings  in  justices*  court,  88. 
provisions  for  signing  without  penalty,  direc- 
tory merely,  2170  10.  » 

MINUTBS    OF    COURT 

correcting,  49  109. 

MISAPPROPRIATION 

of  funds  of  corporation,  action  for  relief,  lim- 
itation, 296  124. 

MI8CARRIAGB 

or  debt  or  default  of  another,  promise  to  an- 
swer for  must  be  in  writing,  2498. 

MISCONDUCT 

action  to  recover  damages  for,  limitation,  809 

92,    98. 
of  Jury 

affidavit  as  to,  llOS  9. 

new  trial  for,  1078. 

MISDEMEANOR 

appeal  on  conviction  for,  40  78. 

failure    of   public    administrator   to   account, 

2192. 
jurisdiction  of,   102  3-9. 

justices   of   the   peace.    102. 
superior  court,  81  163,   166. 
justice  of  peace  may  try  without  jury,  1608 

16. 
number  of  trial  jury,  140. 
prosecution    for,    citizen,    cannot    compel    by 

mandamus,  1S97  12. 

MISDEMEANOR  IN  OFFICE 

appeal    lies    on    prosecution    for,    when,    41 
79,  80. 

MISDESCRIPTION.     See  tit.  Misnomer. 

MISJOINDER.      See    tits.    Complaint i    Parties; 
Pleadinff. 

error  In  overruling  demurrer  for,  7S6  66. 
of  oavses 

as   to,  S06  66. 

In   forcible   entry   and  detainer,   waiver   of 

objection,   1067  20. 
of  action 

not   reversed   for,   when,   765   199. 
to  be  raised  by  answer,  when,  680  9. 
to  try  title,  1254  67. 

waived  by  failure  to  object  by  answer  or 
demurrer,  688   28-30. 
of  defendants,  in  injunction.  828  199-206. 


of  parties.    See  tit.  Joinder  of  Parties. 
as  to,  566  67,  570  36-43. 
to  be  raised  by  answer,  when,  580  10. 
waived  by  failure  to  object  by  answer  or 
demurrer,   688   31-84. 

MISMANAGEMENT 

by  attorney  of  case,  liability,   171  23-33. 

MISNOMER 

immaterial  in  foreclosure  suit,  756  77. 

in  entitling  name  of  court  in  complaint,  760 
122. 

motion  to  set  aside  judgment  for  cures  de- 
fect, when,  1629  38. 

of  defendant  in  attachment,  865  23. 

of  paper  filed  as  guardian's  "account,"  760 
123. 

of  party  defendant,  765  62. 

plea  in  abatement,  748  18-20. 

MISREPRESENTATION  « 

ignorance  as  to  truth  of  matters  In,  826  181. 

MISSPELLING,  ETC. 

disregarded,  44  28. 

MISTAKE.     See  tit.  Errors,  Defeets,  etc. 

action  to  recover  for,  limitation,  298  125,  126. 

amendable  as  matter  of  course,  760  124. 

as  ground  for  relief  from  default  Judgment 

in  justices'  court,   1377. 
as  to  form  of  remedy,  effect,  960,  26. 
as  to,  specific  applications,  711  276-283. 
as  to  statute  governing  time  of  redemption. 

effect  of,   1190  16,   17. 
capable  of  correction,*  765  201. 
correction  of  In  Judgment,  1118,  6,  6. 
in  christian  name.  760  126. 
in    complaint   showing   cause   of   action,    760 

126. 
in  copy  of  summons,  eftect,  759  117. 
In  designation  of  court  in  complaint,  551  24, 

26. 
in  pleading.     See  tit.  Variance  and  Mlstalces 

in  Pleadings  and  Amendments. 
amendment    correcting,    686. 
as  to,   generally,  see  analysis  of  60  pars., 

676. 
how  provided  for,  675. 
known  to  other  party,   eftect  of,  2280  16. 
limitation    of    action,    how    aftected    by,    288, 

2020. 
none  prejudicial  in  decree.  760  127. 
objections  that  can  be  raised,  760  128. 
of  facts,   effect  of  on   Judgment   of   supreme 

court,  49  110. 
parol  evidence  to  show  In  writing,  2278. 
relief  from,  686,  2278. 

judgment  on  ground  of,  686. 
MOB 

damages  by,   action   for,  312. 

MODE    OP    TAKING    TESTIMONY     OP    WIT- 
NESSES.    See  tits.  Evidence  I  l¥itnesses. 
afi^davit.     See  tit  Aliidavlt. 

choice  of  manner  of  production,  2414  2. 
deposition.     See   tit   Deposition. 
in  what  manner  taken.  2414. 

by  affidavit,  2414. 

by  deposition,  2416. 

by  oral  examination,  2415. 
letter  is  not  testimony,  when.  2414  4. 
oral    examination.      See    tit.    Examination   of 
i;%'itn  esses. 
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MODIFICATION 
award,  of,  1801. 

Judgment,  by  supreme  court,  48  111-185. 
of   JudfiTiuent 

by   supreme   court,  40  111-135. 
conditionally   granted,   when,  60   131-135. 
costs  on,  44  17. 
on  conclusions  of  law,  queere  as  to,  44  14. 

MONRY.     See   tits.    €k»ld-Coln  Judsmenti  Gold 
Duat. 

agreement  to  pay  on  demand,  due  when,  217  78. 

demand,    counterclaim    in,    614    60-63. 

improperly   mingled   by   receiver,   848   82. 

in  agent's  hands,  may  be  attached  by  gar- 
nishment,   when,   880   26. 

in  hands  of  receiver  in  custody  of  court,  842 
72.    73. 

instead  of  land,  attorney  may  not  accept,  188 
28(k 

may  be  the  subject  of  replevin,  when,  800  275. 

not  included  within  term  "personal  prop- 
erty," when,  1488  14. 

over  payment  of  in  settlement  of  account, 
217  79.  80. 

paid,  expended,  etc.,  complaint  in  action  to 
recover,  S52  39-41. 

paid  on  margins,  action  to  recover,  limita- 
tion of,  314  24. 

specified   kind  of,  in  Judgrments,   1116. 

which  is  special  fund  capable  of  identifica- 
tion,   1438    15. 

HONBY    DEPOSITED /WITH    CLERK 

may  be  attached  by  garnishment,  when,  880 

25. 
to  be  kept  until  demand,   action  for  barred, 

when,  286  76. 

MONEYS  PAID  INTO  COURT 

disposition  of,  2608. 

irregularly  deposited  with  treasurer,  2608. 
construction  of  provision,  2608  5,  6. 

MONGOLIAN 

not  entitled  to  license  to  practise  law,  166  16. 
166   7. 

MONTH 

means  calendar  month,   17. 

MONUMENT.     See   tits.   Boundaries |  Eirldence. 

as   evidence,   2288. 
as    landmark,   2668, 
at  arrave 

amount  of  governed  by  custom,  2112  4. 

at  expense  of  estate,  2118   13. 

authorized  by  courts  and  law-writers,  2118 

14. 
cost  of,  part  of  funeral  expenses,  2118  16. 
of   wife,    allowance    for,    if   husband   poor, 
2113   16. 
\       boundaries,  monuments  as,  2668. 
^       call    for   parallel    lines,    cdll    must   yield    to, 
!  2686  249. 

conflict  between   courses  considered  as  con- 

I  flict  of  evidence,  2884  282. 

J       controlled  by  maps  where  call  for  uncertain, 

2682  326. 

courses  prevail  where  no  call  for,  2686  264. 

not  called  for  in  deed  are  not  to  be  consld* 

ered,   2S87   267. 
not  overcome  by  fleld-notes,  2888  248. 
objects  appearing  upon  map  are  included  as, 
2884  346-849. 


Stake  called  for  in  statement  of  courses  and 

distances,  is.  2888  285. 
township   map,    reference   to  includes  survey 

and,  2684  350,  351. 
visible   boundary-line  of  another  tract,  2587 

268-285. 

MOOT  <iUESTION 

appeal  will  not  lie  to  raise,  1485  96. 

not  determined  by  supreme  court,  48  98,  5S 
181. 

will  not  be  considered  on  submission  of  con- 
troversy  without  action,    1686  10. 

MORAL  CERTAINTY'.     See  tit.   ETldeaee. 

MORAL  ORLIGATION 

sufUcient    consideration,    1126   181. 

MORPHINISM 

as  affecting  responsibility  and  capacity. 
2217  4. 

MORTGAGE.     See  tit.  Foreclosare  of  Morfffa^e. 

acknowledgment  of  by  mortgagee  presumed 
to   be  void,  2886  111,   112. 

action 

against  grantee  assuming  and  agreeing  to 

pay,   limitation,  808  94. 
to   caned 

for  fraud,  venue,  460  189-160. 
where  triable,  464  7-11. 
to  set  aside   title  of  property  covered.  In- 
tervention, 488  96. 

adverse  possession,  824. 

agreement  to  give,  stipulation  for  In  build- 
ing contract,  218  23-25. 

appeal  lies  from  interlocutory  Judgment  in 
action  to  redeem,  1477. 

assuming  and  agreeing  to  pay,  1231  194-208. 
by   vendee,    stops    ruAning   of   statute,  287 
154,   155. 

attorney  may  receive  payment  on,  when,  I8fl 
166,   167. 

bar  of  statute  of  limitations,  effect  of  statute, 
2026  13. 

by  guardian,  unauthorized.  Invalid,  2288  27. 

by  third  person,  action  to  foreclose,  limita- 
tions,  284   92-104. 

charging  joint  mortgager,  statute  of  limita- 
tions, 2024  10. 

chattel,   foreclosure,  bond  on  appeal,   1486. 

clause  distinguishing  deed  of  trust  from 
mortgage,  1270  4. 

construction  of  provision,  1270  5. 

contract  to  sell  may  be  Incorporated  In,  127t 
11. 

conveyance,  mortgage  not  deemed  to  be 
whatever  Its  terms,  1268. 

creates  mere  Hen  for  security,  1270  6. 


against  estates  of.    See  tit.  Clalaow 
Estates. 
effect  of  failure  to  present, 
need  not  be  presented,  1868. 
order  of  payment,  2111«  2118. 
encumbered  land,  sale  of,  2MB, 
estates  of,  2028,  2080. 
deed 

may  be  shown   to  be,  when,  1271  18-20. 
of  trustees  as,  1271  12. 
default  does   not  change  character  of,  un 

14,   16. 
determination  of  amount  due,  1661  10. 
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MORTGAGE   (Continued). 

enforced  only  to  accomplish  object  for  which 

made,  2280  17.   18. 
equitable  Interest  of  grantor  where  deed  ab- 
solute on  Its  face,  1271  16. 
for  moneys  appropriated  by  guardian,  blnd- 

Insr.    2288   64. 
foreclosure  of.    See  tit.  Foredoflvre^ 
after  prcHentlnflr  claims 

as   to.   2043   28. 

but    can    have    no    deficiency    Judgrment, 
2043  29. 
generally.  1213-1234. 
Innocent  purchaser  protected  by  estoppel  of 

parties.    1271  21. 
interlocutory  ludgment  in  action  to  redeem, 

time  for  appeal,  1412. 
limitation  of  action  to  redeem.  824. 

when  two  or  more  mortgrages.  320. 
necessity  of  presentation  of  claim  of,  2024  9. 
no  estoppel  against  grantees  without  notice, 

1271  17. 
not  a  contract  of  purchase.  1270  10. 
not  deemed  a  conveyance  whatever  Its  terms, 

1269. 
as  to.   generally,   see  analysis  of  37   pars., 
1260. 
not  provided  for  In  statute  as  to  distribution 

and  partition  of  estate  of  decedent,  21S6 

11.   12. 
of  ward's  estate,  circumstances  necessitating, 

2236    3.    4. 
parol  evidence  admissible  to  prove  deed  is  a, 

1271  23-27. 
possession  under,  1278. 

power  to  foreclose  is  same  as  power  to  sell 
according  to  law,  1272  32. 
i       priority  of  mechanics'  lien,  160S. 
I       purchase  money  In  partition,   mortgage   for, 
1308. 
purchaser  of  land   from  mortgager  may   in- 
tervene.   In    foreclosure,  438   98,    99. 
redemption.     See  tit.  Redemption. 
remedies  of,  2025  12. 
satisfaction  of  record,  1144. 

form  of,  1144. 
special  provisions  regarding,  2024  11. 
title  in  mortgager  until  foreclosure  and  sale, 

1272  33-36. 

unrecorded,    takes    priority    over    Judgment 

lien,  1140  57. 
verdict  that  deed  Is  a,  not  readily  set  aside, 

1272  36. 
waives  costs  and  counsel  fees  by  failure  to 

specify    Insufflclency    of   offer,    2S56    6. 

mortgage:  tax 

parol    contract   to   pay,   2280   19. 
MORTGAGBD  PROPERTT 

may  be  taken  under  attachment,  880  27. 
MORTGAGEES 

acknowledgment   of  mortgage  by,   presumed 
to  be  void,  2895  111,  112. 

action  against  grantee  assuming  and  agree- 
ing to  pay,  limitation  of,  319  29. 

grantee  of  unrecorded  deed  presumed  a,  2885 
10. 

Interest    of   In    mortgaged    land    not    in    the 
state,  not  attachable.  884  86. 

of  devisee  not  aggrieved  party,  when,  14il 
27. 


MORTGAGER 

interest  of  In  mortgaged  land  may  be  at- 
tached, 880  28. 

not  necessary  party  in  action  to  compel 
transfer  of  corporate  stock  sold  under 
foreclosure,  449  30. 

right  to  redeem  against  mortgagee.  241  9, 
10. 

MORTGAGES    AND    LEL^SES     OF    REAL    ES- 
TATE  OF  DECEDENT,  ETC. 

as   to,    generally,   2020. 

creditors'   rights,  2029  2. 

history  of  provision,  2030  3. 

lease,    proceedings    to.      See   ^proc^eedlngs   t« 

lease,"  this   title, 
new   burden   not  placed  on  property,  2080  4. 
proceedings  to  lease, 
appraisers,    2084. 
as   to,  2038. 

conditions  of  lease,  2084. 
effect   of  lease,  2034. 
errors  and   omissions,  2084. 
hearing,    2034. 
minimum  rental,  2034. 
order  of  court  to  show  cause,  2084. 
petition.   2033. 

requirements  of,  2088. 
service   of  order,   2034. 
Witnesses,    2084. 
proceedlnsn  to  obtain  order 
as    to,    2080. 
authority    of    court     to     order    mortgage, 

2082  ^. 
collateral   attack.  2032  2. 
construction  of  provision.  2032  4-6. 
duty  of  executor.  2081. 
effect  of  notes  and  mortgages,  2031. 

how   unsatisfied   indebtedness  paid,  2082. 
jurisdiction  of  court.  2081. 
when  proceeds  are  Insufficient  to  satisfy 
mortgage,    2032. 
effect    of   order,   2030. 
essential  facts  to  be  found,  2038  7. 
foreclosure,   pleading,  2083  8. 
guardian   ad   litem,  2033  9. 
hearing,  2031. 

order  of  court  directing  loan,  2081. 
testimony   of  witnesses,  2031. 
jurisdictional    facts.    2033    10. 
note  may  be  executed   under  authority  of 

mortgager,  2088  12. 
note  not  originally  provided  for,   effect  of 

failure    to    give,    2033    11. 
order  of  court  for  hearing,  2080. 
particular  purpose  must  be  shown,  2033  13, 

14. 
petition  must  show  what.     See  <<wliat  peti- 
tion  mvst  show,"  this   title, 
record,  presumption  as  to,  2083  16. 
service 

of    order,    2080.  , 
on  minor  heirs.  2038  16. 
statute   controlling,   limitation   of,  2088  17. 
what  petition   must  show,   2080. 
amount,  2080. 
charges,  2030. 
name  of  legatees.  2080. 
statement  of  debts,  2080. 
trustee   must   obtain   order   of   confirmation, 
2080   6.    6. 
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MOTHER.      See    tit.    Parent   and    Child. 

administration  by,   1887. 

death  of  child,  may  sue  for,  378. 

guardianship  by,  2206  6. 

injury  of  child,  may  sue  for,  870. 

seduction,  may  sue  for,  878. 

MOTION.     See  tit   Orders. 

absence  of  counsel  at  time  of  hearing,  1511  8. 
affidavits   on,   1517. 

may  be  used,  2410. 
amendment   of 

judgment  on  court's  own  motion,  1512  20. 
summons,  proof  of,   1511  5. 
and    not    demurrer    in    Interpleader    proper, 

when,  420   149. 
as    to,    generally,    see    analysis    of    93    pars., 

1510. 
attachment,   to   discharge,   812,   017. 
construction  of  meaning  of  section,  1511  13. 
definition,   1510,  1512  21-24. 
evidence  on  motion  for  substitution,  1515  74. 
for  continuous,   in  election  contest,  denying, 

1025  22. 
for    dissolution    of    injunction.      See    tit.    In- 
junction. 
for  new  trial.     See  tit.  New  Trial. 
a  remedy  and   not   a   right,   8   12,   13. 
as  to,   1514  54. 

by  all  defendants  where  some  are  not  af- 
fected, 705  203. 
for  nonsuit,  evidence  showing  bar  of  statute, 

285   105,   106. 
for  security  for  costs,   time  of,  15M  5. 
for   substitution   of   attorneys,    188   21,   22. 
generally,  1510-1518. 
granting    time    to    file    counter-affidavits    on, 

1518   6. 
sronnds 

need    not   be   stated   at   length    in   making 

oral  motion,  1514  67. 
of,  for  judgment  on  pleading,  1514  53. 
of,  must  be  stated,  1518  49,  50. 
disregard  of  some,  1514  51. 
how  made,  1515  81. 

informality,  refused  for,  subsequent  applica- 
tion, 129. 
injunction,  to  vacate  or  modify,  847. 
judge    denying    not    presumed    disqualified, 

2800   68. 
Judgment,  to  vacate,  1111. 
knowledge  of  Judge.     See  tit.  Knowledge  of 

JadK«* 

leave    to    renew    is    not    extension    of    time, 

1517  9. 
must  be  made  where,  1516. 

may  be  made  at  chambers,  1516  4-6. 
wherever  Judge  of  superior  court  Is  present 
is  place  for  transacting  business,  1516 
7,    8. 
new  trial  of  not  permitted,  1514  70. 
notice  of 

at  what  time  to  be  «lven,  1617. 
application  of  provision,  1517  3. 
as  to,  generally,  see  analysis  of  13  pars., 

1517 
written  notices  intended,  1517  4. 
distinguished,  1515  71. 
failure  to  give,  755  60. 
generally,    1517. 
Insufficient  time  of,  1618  8. 


Jurisdiction  to  determine  question  of,  1518  9. 

service,  etc.,  1518-1588. 

shortening   time   of  by  Judge,   1518   11,   12. 

statute  directory,   1518  13. 

time  for,  when  served  by  mail,  1517. 

time  to  be  given,  1517. 

waiver  of,  1515  78. 

when  to  be  given,  1517. 
of  appeal,  failure  to  serve,  755  61. 
oral  motion,   grounds  need  not  be  stated  at 

length   in   making,   1514   57. 
particular  reasons  upon  which  based,  1514  55. 
petition    to   court   of  equity   for  payment  of 

money  in  hands  of  receiver.  Is,  1512  23. 
postpone  trial,  to,  for  absence  of  testimony, 

881. 
proceedings  by,  970  61. 
proper  practice  on,  1515  80. 
provisions     of     statute     indicating     general 

grounds.    1514    56. 
reference  ordered  on,  in  what  cases,  1042. 
relief  granted  on,  1515  83. 
renewal  of,  1515  84. 

appeal  for  abuse  of  discretion,  1515  87,  88. 

discretionary  with  court,  1515  85,  86. 

not  allowed,  when,  1518  38. 

when  leave  for  may  be  granted.  1515  89,  90. 
repeating  motion    prohibited,   128,   IdO. 
res  adjudicata.     See  tit.  Res  Adjndleata. 
review   of   on   appeal,    1514   52. 
separate    and    distinct    to    vacate    Judgment. 

1510    92. 
special   proceedings,   in,   1578. 
stranger  to  record  no  standing  to  make,  1516 

to  compel 

eler::Ion  of  remedy,  588  85-87. 
plaintift  to  elect  between  counts,  667  71. 
to  determine  issues,  601  222, 
to  dismiss 
appeal 

as  to,  1466  29,  30. 
notice  of,  sufficiency,  1468  63,  54. 
what  considered  on.  1482  33. 
where  defendant  sued   by   fictitious   name. 
748  14,  15. 
to  modify  Interlocutory  order,  850  29. 
to  recall  execution,   grounds  of,   1152  7,   8. 
to  separately  state  and  number,  566  70. 
to   set   aside   service,   where   defendant   sued 

by  fictitious  name,  748  14,  15. 
to    show    cause    why    execution    should    not 

issue,  practice  upon,  1150  15,  16. 
to  strike  out 

demurrer,  650  62-102. 
nature  of,   652  98. 
notice  of,  652  99. 
time  for,  652  100. 

waiver  by  failure  to  move  to  strike  out,  652 
100-102. 
to    transfer    cause,    dismissal    by    defendant, 

870  62. 
to  vacate,  notice  of  waiver  by  appearance  of 

counsel,  868  20. 
transfer 

of  motion  to  show  cause,  1618. 
to   another  Judge,   1518. 
waiver  of  notice  of,  1516  78. 
what  it  is,  1510. 
where  made.   1516. 
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MOTITB 

Inscructiona  as  to,  9098  243. 

XOUNTAIIV 

or    mountain   rangre   as   monument.   2S88   276, 
277. 
cone  of  is  boundary- line,  when,  2B75  145. 

BIULTIPIilCITY   OP   ACTIONS 

injunction  to  prevent,  810,  828  206-211. 

averments  in  complaint,  828  206. 

collection  of  tax  levied  upon  exempt  prop- 
erty, 828  208,  209. 

enforcement  of  special  assessment,^  828 
210. 

MUNICIPAL  BONDS 

coupons,  barred*  when.  282  49-61. 

interest  coupons  payable  as  money  comes  in, 
217  83. 

payable  out  of  particular  fund,  action  ac- 
crues, when,  217  82. 

payment  of  unprovided  for,  217  84. 

MUNICIPAL   CORPORATION 
action* 
against 

to   contest    local    assessment,    limitation, 

827. 
to  recover  for  damages  by  mob  or  riot, 

limitation.  812. 
to  recover  personal  liability  for  improve- 
ments, limitation,  202  22. 
venue   in,   464. 
by,  transfer  to  another  county,  464. 
bond  need  not  be  given  in  action,  838,  1571. 
condemnation  of  lands  of.     See  tit.  Eminent 
Domain, 
as  to,  1542. 
cutting    or    injuring   trees   in,    damages    for, 

1245. 
grants  to  by  state,  2570  90-92. 
injunction  by,  undertaking  not  required,  888, 

1671. 
limitation  of  action 

to  contest  local  assessment,  827. 

to   recover   for   damages   done   by   mob   or 

riot,  812. 
to   recover  personal   liability   for   improve- 
ments, 202  22. 
may  plead  statute  of  limitations,  218  7. 
mechanics'  lien  on  city  lots,  1707. 
mob  or  riot,   action  for  damages  by.  limita- 
tion, 812. 
ordinance   of.     See   tit.   Municipal   Ordinance. 

how  pleaded  in  police  court,  1404. 
partition 

of  property  Included  in  site  of,  1200. 
proceedings  affecting  streets  of.  1200. 
right    of    to    take    property    for    streets,    not 

affected  by  code,  1780. 
riot  or  mob,   action   to   recover  for  damages 

done  by,   limitation,  812. 
service  of  summons  on,  511. 
trees,  cutting,  etc.,   in,  damages  for,  1245. 
undertaking    In    injunction,    not    required    to 

give.  888,  1571. 
venue  in  actions  against,  464. 

MUNICIPAL   COURT  . 

late  of  San  Francisco,  72  3-5. 
recorder  of,   cannot  direct  return  of  writ  of 
execution  unsatisfied.   1150  17. 


MUNICIPAL   COURT  OF  APPBALS 

transfer  of  actions,  books,  and  papers  to  the 
superior  court,  88. 

MUBTICIPAL   CRIMINAL  COURT 

transfer  of  actions,  books,  and  papers  to  the 
superior  court,  88. 

MUNICIPAL  BLBCTIONS.     See  tit.  Coatestlnff 
Blcctlona. 

contest  of,  as  to,  1618  15-18. 

MUNICIPAL   OFFICER 

police  Judge  is,  28  4. 

MUNICIPAL   ORDINANCE 

judicial    notice,    2800    30. 

prosecution   for   violation   not   restrained   by 
injunction,  818  69. 

MUNICIPAL  TAXBS 

action  to  recover,  bar  of  statute,  202  23-28. 

MUNIMENT  OF  TITLE 

Judgment    in    action    to    try    title    is,    when. 
1358   41,   42. 

MUTUAL  ACCOUNT 

cannot  be  tolled  by  corporatiop's  act,  216  54, 

MUTUAL  AND  OPEN  ACCOUNT 

action  on,  limitation,  800  97-101. 

MUTUAL   BENEFIT  SOCIETIES 

injunction     to     enforce     rules     not     granted, 
when,  820  100. 

MUTUAL  MISTAKE.     See  tit.'  Erroni,  Dcfccta» 
etc: 

action    to    correct   deed    for,    limitation,    206 
111,  112. 

NAMES.     See  tit.  Change  of  Name. 

annual   return  of  changes  of  to  be  made  to 

secretary  of  state,  1705. 
banking    corporation    not    to    use    name    of 

friendly  society,   17IM. 
cliangc  of 

as  to,  1704,  1706. 
application  for 
hearing  of,  1705. 
how  made,.  1704. 
what  to  contain,  1704. 
who  may  make.  1704. 
corporate,  petition  for,  17IM. 
county  clerk  to  make  returns  of  to  secre- 
tary of  state,   1705. 
county  court's  Jurisdiction.   1704. 
minors,  who  may  apply  for,  1704. 
objections  to,  1705. 

petition  for 

as  to,   1704. 

hearing  of,  1705. 

posting  of,  1705. 

publication  of,  1705. 

service  of,  1705. 
proceedings   on,   1704. 
proof,  of  publication  of  petition,  1705. 
complaint  must  contain,  what,  546. 
corporate,  change  of,  1704. 

flctltions 

may  be  used,  746. 

suing  party  by,  746. 

true,  must  be  Inserted  when  discovered.  746. 
Jurisdiction  to  change,   1704. 
of  person  in  will,  identifies  legatee,  2805  117. 
presumption  as  to  identity  from  identity  of, 
2378. 


\ 
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NAMES  (Continued), 
publication  of  changre  of,  1706^ 
summons  to  contain,  409.    . 
testimony  as  to,  presumption  of  identity  of 

person,  2395  120. 
verdict,  each  Juror's  must  be  entered,  1018. 

N.%TAONAti   JttAMK 

attachment  of  before  Judgment  not  permis- 
sible. 868  57. 

property  of  not  attachable  until  after  Judg" 
ment,  884  86. 

NATIONAL  GUARD 

members  of,  exempt  from  Jury  duty,  143. 

NATVRA  LIZ  ATION 

superior  courts  have  power  of,  71. 

NAVIGABLB    STRBAMS.      See    tit.    DeMcriptlon 
of  Liiads. 

navigable:  waters 

as  boundaries,  2S68. 

dlschargrlng   mining   debris    into,    injunction, 

886  321. 
grant   of   soil   under   gives   no    right   to   on- 

struct,  1255  61. 

NBCBSSARY  PARTY.     See  tit.  Parties 
absence  of  in  injunction,  effect,  814  2. 

NE}  BXESAT 

abolished.  86  10,  768. 

power  of  court  to  i:;sue  writ  of,  778  46. 

NESGLESCT 

by  executor  or  administrator.  See  tit.  ESz* 
ecntor  or  Administrator. 

as  to.  generally.  2069  30-41. 
Injury  or  death,   action   for,  879,  880. 
of   attorney,   effect   on   client's   interest,    180 
58. 

NBGLIGENCE3 
action 

for   wrongfully   causing   death,    limitation, 

312   158,   169. 
to  recover  damages  for,  limitation,  809  92, 
93. 
cavslns^ 

death,  may  sue  for.  379,  380. 
Are  by,  venue,  470  86. 
contract  of  railroad  limiting,  811  127-129. 
corporation  directors  liable  for  limitation  of 

action,  297  105-109. 
damages  for  death,  880. 
excusable,  as  ground  for  relief  from  default 

in  Justices'  court*  1377. 
general   rule  as   to   opinions   not   admissible, 
2295  63. 
exceptions  to  rule,  2295  64,  66. 
how  proved,  2261  6. 
in   breach    of   contract,   limitation    of   action 

for,  310  103. 
in    certificate    of    title,    limitation    of    action 

for.  810  104. 
in  disregard  of  duty,  limitation  of  action  for, 
810  103. 
I       in  publication  of  legal  notice,  limitation  for, 
I  810  107. 

limitation   of  action   for   damages   for  death 

caused  by,  299. 
non-expert.     See  tit.  Opinion  E^1rld•nee. 
nonsuit  in  actions  for,  972  92-95. 
not    presumed,    independent    agencies, 
132. 


of  attorney.     See  tit.  Attontey  at  Law. 

in  managing  case,  liability  for,  171  2S-38. 
of   carrier   of   passengers    in   vehicle  of 

other,  2886  21. 
ofllcial.     See  tit.  Offldal  NeirUffencc. 
prima   facie   showing   of,   proof   required  by 

defendant,  2288  10. 
professional  negligence.    See  tit.  Profeaatonal 

Negligence. 
proof  of  not  restricted,  2205  62. 
province  of  Judge  to  determine  whether  evi- 
dence has  legal  tendency  to  prove,  2M5 

16. 
relief  from  Judgment  on  ground  of  excusable. 

686. 
shown,  must  be  met  by  proof,  28S6  22. 
whether    admitted    facts    constitute   question 

for  court,  2607  14. 

NBGOTIABLE 

warehouse  receipts  not  presumed  to  be,  23t9 
160. 

Negotiable:  instrumbnt.    See  tits,  bihs 

and  Notes;  PromiMiory  Notes, 
nsaignment  of 

after  maturity,  849  19-25. 

before   maturity,   849   6-18. 
dishonor,  notice  of,  2285. 
indorsement,     presumption     as     to     time    of 

making,  2878. 
Joinder  of  parties  in  suits  respecting, 
notice  of  protest,  imports  what,  228& 
presumption 

as  to  time  and  place  of  indorsement, 

of  consideration,  2378. 
set-off,  1009. 
several   actions  on,  costs  and  disbursements 

in  case  of,  1542. 
transfer  of,  not  to  affect  set-off,  847. 

nbutbr 

included  in  masculine,  17. 

NE^IV  LIEIN 

acquired  by  receiver  effective,  when,  MO  S8, 
69. 

NESUr  M  attbr 


in,  deemed  controverted,  664. 

may  contain,  686. 
former  recovery  is,  597  140,  141. 
in  answer,  deemed  denied,  664. 
payment  is  not,  when,  604  259-277. 
release  is  to  be  pleaded,  609  287. 
what  is,  601  223-247. 

VKW  PARTIESS 

may   be   brought*  In   by  cross-complaint,  m 

77-86. 

NESIV  PROMISE 

effect  on  limitation,  886. 

interrupts  running  of  statute  of  limitations, 
when,  278  3. 

limitation,   effect  on,  386. 

sufficiency  to  take  out  of  statute  of  limita- 
tions, 278  8-16. 

taking  cause  out  of  statute,  enforceable.  St8 
104-107 

NBW    STJRBTIBS.      See    tits.    Svretlesi    Un4er^ 
taking. 

on  bond  of  administrator.  See  tit.  Oaths 
and  Bonds  of  Bxeeatoroy  etc 
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NEW  TRIAI^.    See  tit.  New  Trtala  and  AppeaOa. 

accident  or  surprise,  for,  1078. 
action  on  motion  for  not  suspended  by  ap- 
peal  from  Judgment,   1447  56-62. 
as  to  part  of  Issues,  1108  15-18. 
aflld«Tlt 

for  upon  Information  and  belief,  2266  2. 
on  motion,  1084. 
asralnst  law,  verdict*  1078. 
appeal 
as  to,  42. 

effect  of  order  for,  42l 
from  judgement  of,  affirmance  Is  dismissal, 

1471  32,  88. 
from  order 

denying:  motion  for,  1417  43-46. 
ffraatlns 

or  refusing,  1418. 
undertaking  on,  1454  26. 
application  for,  Mrhen 
may  be  made  on 

bill  of  exceptions,  1082. 
minutes  of  court,  1082. 
must  be  made  on  affidavit,  1082. 
argument  of  motion.  1101. 
as    to,    generally,    see   analysis    of    33    pars., 

1070. 
as   to   some    of   Joint   tort-feasors,   effect   on 

others,  006  19. 
attorney    of    record    must    sign    notice    for, 

1820  41. 
bill  of  exceptions 

and  statements  on  motions  for,  607  82-100. 
on  motion  for,  may  be  used  on  appeal,  145S. 
bringing  on  for  hearing,  1102  2,  3. 
by  court's  own  motion,   limitation  of  power 

of  court,  1110  2. 
by  order  of  court,  1100. 

chambers,  motion  may  be  heard  at,  110»  1111« 
chance,  Jury  resorting  to.  for,   1078. 
change  of  Judges,  2800  26. 
conclusion   of   law   court   draws    from   facts 
cannot  be  reviewed  on  motion  for,  1071  6. 
construction    of   provision    relating   to,    1071 

2-4  1075  3-7. 
costs   of  appeal,   1546. 

court  may  order,  without  application  of  par- 
ties, when,  1100. 
cumulative  evidence  la  not  ground  for,  1670 

62-66. 
damages 

excessive,  1078. 
insufficient,  1078. 
decision    necessary    In    proceeding   for,    1060 

16-22. 
definition  of,  1070. 
denial  of 

motion    for   will   not   be    reviewed,    when, 

1678  29,  80. 
proper,  when,  1102  4. 
dUlgenee 

in  search  for  evidence  required,  1070  70-80. 
prosecuting  with,  1101. 
discretion 

abuse  of,  1078  8,  9. 
of  court  in  granting,  1075  8-10. 
new    trial    for    excessive    damages,    1080 

84-96. 
new  trial  for  newly  discovered  evidence, 
1080  81,  82. 


dismissal  of  motion 

for  failure  to  bring  on  for  hearing,  1102  5-7. 

nothing  more  than  genial  of  it,  1102  8. 
disregard  of 

evidence,  for,  1100. 

instructions,  for,  1100. 
distribution  of  decedent's  estate,  2120. 
effect  of 

order    setting    aside    verdict    is    to    grant, 
1471  81. 

setting  aside  Judgment,  1471  34,  35. 
eminent  domain,  1788. 

costs  on,  1780. 
error 

in    Judgment-roll,    consideration    on,    1471 
36,   88. 

in  law,  for,  1082  122-124. 
evidence 

for  disregarding,  1100. 

for  insufficient,  1073. 

for  newly  discovered,   1078. 
excepted,  adverse  party  deemed  to  have,  1051. 
excessive  damages,  1080  84-95. 
findings  contrary  to  verdict,  1110  4. 
for  disregard   of  instructions,   when,    1110   6. 
for  instructions  disregarded,  1110  6. 
for  irregularity  in  order  of  proof,  2442  23. 
for  passion  or  prejudice,  1110  14. 
for  plain  disregard  of  evidence,  1110  10. 
forcible   entry,   provisions   relating   to   apply, 

1660   2. 
generally,  50  188-167,  1074  1-21,  1100. 
grounds  for 

accident  or  surprise,  1078,  1078  60-61. 

as  to,  generally,  see  analysis  of  124  pars., 
1078. 

errors  in  la^r 

not,  when,  1062  122-124. 
occurring  at  the  trial,  1078. 

excessive  damages,  1078,  1080  84-96. 

excusable  neglect  is  not,  1076  11. 

finding    outside    of    the    issues    does    not 
warrant,  when,  1076  13. 

insufficiency    of    the    evidence,    1078,    1081 
96-121. 

insufficient    damages,    no    ground,    when, 

1076  14. 
irregularity,  1076  22-29. 

in  proceedings  of  the  court,  1678. 
misconduct  of  Jury,  1078,  1077  30-49. 

in   conversation   with   parties,   1077  36. 

of  trifling  nature,  1077  38. 
newly  discovered  evidence,  1078,  1070  62-88. 
plain  disregard  by  Jury  of  evidence  is  no 

ground  for,  when,   1076  17. 
separation    of    Jury    is    not    sufficient    for, 

1077  87. 

statements    in   public   journals   no   ground 
for,  when,  1076  19. 
hearing  of  motion 
practice  on,  1101. 

reference   to    report   of  reporter   or   tran- 
script  thereof,   1101« 
reference    to    the    evidence,    orders,     and 

pleadings,  1101. 
time  for,  1101« 
heirship,  provisions  apply  in  proceedings  to 

determine,  2120. 
imposing  terms  and   conditions   in   granting 
or  denying,  1102  9-14. 
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NEW  TRIAL  (Continued). 
In  action* 

for  usurpation  of  office,  etc.,  1SS8  196. 
on  mechanics'  Hens,  1717. 
In  disbarment  proceedings.     See  tit.  Disbar- 
ment. 
In  partition.     See  tit.  Partition, 
inatmetlonii 

for  disresardlng*  1109. 
for  misconception  of,  1100. 
Inanlllclcnt 

damages,  for,  1076  14,  1081  103,  104. 
evidence,  verdict  on,  1081  96-108. 
irregularity,  for,   1070  22-29. 
is    authorized    iiv   proceedings    for    changing 

boundaries,  when,  107a  16. 
Judgment    and    order    denying,    Joint    appeal, 

1447  54. 
Jury,  for  misconduct  o'f,  1078. 
mandamuB 

motion  for,  where  made,  1601. 
new  trials  in,  1011. 
may    be    granted    upon     report    of    referee, 

when,  1048  10. 
mechanics'   Hens,   in   cases   involving,   1717. 
minutes  of  court,  motion  on,  1084. 
misconduct  of  Jury,  for,  1073. 

how  may  be  proved,  1078. 
motion  for 

as   to.   generally,   see  analysis   of  31   pars.. 

1102. 
court  always  open  for,  70. 
court  may  grant,  of  its  own,  1104. 
hearing,  1101. 

In  mandamus,  where  made,  1001. 
is  not  directed  at  Judgment,  1072  14. 
mandamus,   in,   1601. 
motion  is  not  countenanced,  1072  15. 
notice  of,  see  "notice  of  motion  for,'*  this 

title, 
objection   to   order  striking  out  statement 

on,   1060   26. 
of  court's  own  motion,  granted,  when,  110!). 
as  to,  generally,  see  analysis  of  14  pars., 
1100. 
papers  required,   1082. 
prohibition   in.   1610. 
record  on,  1104. 

to  be  based  on  what  papers,  1082. 
to  be  heard  at  time  specified  or  dismissed, 

1101. 
when  denied  for  defective  notice  of  Inten- 
tion.  1084. 
motion  of  counsel  for,  1110  7,  8. 
moving  for   and   failing,   injunction  will   not 

issue,  when,  827  185. 
necessity  for  service  of  notice,  1000  46,  47. 
neglecting  to  apply  for  within  time,  827  186. 
newly  discovered  evidence,  for,  1070  62-83. 
not    allowed    because    leading    questions    ob- 
jected to  have  been  allowed,  2448  13,  14. 
notice 

of  decision 

In  writing,  to  be  served,  1001  61,  62. 
no  particular  form  required,  1001  60. 
of  intention 

as  to,  1088,  9-86. 

generally,  see  analysis  of  234  pars.,  108S. 
defective,   motion  denied  for,   1084. 
form  of,  1080  23,  24. 


service  on  adverse  party,  1064. 
signing    by    attorney    not    attorney   of 

record,  1089  26,  26. 
•peclflcatlon  of 

errors,  1069  27,  28. 
grounds   at  length,   1088  29-46. 
time  for  filing,  1064. 
to  move  for  extension  of  time,  1867  46-4S. 

what  to  contain,  1084. 
of  motion  for,  1084. 

as  to,  generally,  see  analysis  of  8  pan^ 

1085. 
upon  whom  served,  1084. 
waiver  of,  1084. 
what  to  contain,  1084. 
withdrawal  of,  1084. 
'When  motion  Is  to  be  made  oa 
errors  of  law,  1084. 
insufficiency  of  evidence,  1064^ 
minutes  of  court,  1084. 
objections   to    findings   presented   by  motloD 

for,   1087   178-188. 
of  motion  not  permitted,  1514  70. 
of  trial  on  appeal  to  superior  court,  1662  12. 
on  appeal  to  superior  court,   generally.  ISU 

13-16. 
on  what  papers  moved  for,  1082. 

as   to,   generally,  see  analysis  of   18  part^ 
1088. 
order 

amending  order  granting.  IIOS  19. 
denying 

deemed  excepted  to,  1067  6.  I 

motion   for  may  be  reviewed  on  appeal  * 

1408  18. 
what  reviewed  on  appeal  from,  1071  6-12.  " 
for,  effect  of,  1101. 
granting,   1103  20-26.  i 

not  reversed,  when,  766  206. 
of,   on  court's  own  motion,   1110  9. 
of,  review  of  on  appeal,  1109. 
on  motion  for,  appealable.  1486  97. 
part  of  Issues,  as  to  a,  1108  16-18. 
party    moving    for    must    prosecute    motion, 

1103  26. 
passion  or  prejudice,  for,  1109. 
payment 

for  of  fees  on  application  for,  1090  49. 
of  costs  as  condition  of  granting,  1546  18,  19. 
pendency    of    motion    for    does    not    suspend 

operation  of  Judgment,  1558  27. 
premature  service  of  notice  of  motion  of  in- 
tention to  move  for,  1524  19. 
presumption   as   to  time  of  giving  notice  of 

intention,   1002  79. 
probate    orders    and    decrees,    provisions   re- 
lating to  new  trials  apply,  2176,  2177. 
procedure 

i^hcn  motion  is  to  be  made  on 
affidavits.  1064. 
bill  of  exceptions,  1084. 
where  motion 

is  made  on  statement  of  case,  1664. 
on  ground  of 

errors  of  law,  1084. 
insufficiency  of  evidence.  1084. 
prohibition,  new  trial  in,  1610. 
recitals  In  order  denying  motion,   1108  27. 
reference  to  pleadings  Is  for  what  purpose^ 
1108  28,  29. 
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NEW  TRIAL   (Continued). 
reTeraal  of  order 

denyinsTt  effect,   1471  40. 

srrantlngr,  effect,  1471  89. 
review,  new  trial  In,  1611. 
rlffht  to 

to  be  heard  on,  1104  80. 

move  for  having  been  lost,  injunction  may 

Issue,  827  193. 
move  for  on  single  Issue,  1072  20. 
second  motion  for,  1104  81. 
•tatement 

on  application  for 

amendments  to,  1008  87-96,  1004  115-126. 

as    to,   1008  87-234. 

engrossment,  1008  97-99. 

extension   of   time   In   which   to   prepare 

and  serve  proposed,  1008  100-107. 
failure  to 

present  in  time,  1101  224-230. 
serve  In  time,  effect,  1101  234. 
filing  of,   1004   108-113. 
insertion  of  evidence  In,  1004  114. 
Judge    who    tried    cause    proper    one    to 

settle  statement,  1005  127. 
notice   of  settlement,   lOOS  128-132. 

waiver  of,   1005  132. 
object  of,  1006  133,  134. 
refusal  to  settle,  1005  136. 

remedy  for,  1006  136,  137. 
relief   from    effect   of   failure   to   present 
in  time,  1101  231,  232. 
*  service    of    proposed    on    legal    holiday, 

1006  138. 
signature  and  certificate  of  Judge  Indis- 
pensable, 1005  139-146. 
specification  of  errors,  1006  147-219. 
striking   out   redundant   matter   in,   1100 

221. 
time  to  present  for  settlement,  1100  222- 

284. 
waiver  of  delay  in  presenting,  1101  233. 
when  sufficient,   1100  220. 
on  motion,  1084. 

settled  after  motion  for,   may  be  used  on 
appeal,  1466. 
striking  out  statement  on  motion  for,  appeal, 

1417  64. 
statute,  granting,  2282. 
sufficiency    of    aflfldavit    on    application    for, 

1084  12,   13. 
surprise,  for,  1078  50-60. 
terms,  order  for  on,  1073,  1101. 
time  for  order  of,  1110  11. 

time   for  service  of  notice  of  Intention,'  1000 
50-86. 
extension  of  time,  1081  51-54. 
failure  to  file  notice  within  ten  days,  1000 

55-59,   63-87. 
presumption  as  to  time  of  giving,  1002  79. 
statement   in   bill   of  exceptions   as   to  no- 
tice,  1002  81. 
waiver  of  delay.  1002  82-86. 
time  of  filing  notice  of  intention,  1000  48.  49. 
to    contradict    witness    not    warranted,    2401 

47,  48. 
transfer  of  hearing  if  Judge  has  become  dis- 
qualified,  487   93. 
unqualified  reversal  remands  cause  for,  1471 
31. 


▼erdict 

chance,  1078. 

not  supported  by  evidence  and  contrary  to 
Instructions,  1110  12-14. 

prevention  of,  new  trial  in  case  of,  1006. 
when  may  be  granted,  1078. 

as  to,  generally,  see  analysis  of  124  pars., 
1078. 
when  verdict  prevented,  1008. 
writs,  what  code  sections  apply  to,   1611. 

NBW   TRIALS   AND   APPBALS.      See    tit.    New 
Trial. 
as   to,  2176. 
in  probate,  2176  2. 

in  will  contest,  order  denying  new  trial  ap- 
pealable, 2176  5. 
motion  for,  2176  3. 
where  certain   facts  are  determined,  2175  4. 

NE^I^LY  DISCOVEIUSD  BVIDBNCE 

new  trial  for,  1078. 

NR^IVSPAPBR.     See  tit.  Publication. 

presumption  in  favor  of  designation  of  prop- 
er, for  publication  of  summons,  622  17. 
proof  of  publication  of  summons,  526. 
publication  in,  how  proved,  2410. 

NEXT  OF  KIN 

notice   to   be   given  to  before  order   for  sale 
of  estate  of  ward,  2248. 
NOMINAL   SUM 

is  not  due  offer  of  payment,  2667  9. 
NOMINATING  GUARDIAN.     See  tits.  Execntora 

and  Administrators  I  Gvardlan  of  Minors. 
NOMINATION 

presumed  after  election,  2801  73. 

NON-APPEALABLE  ORDERS 
as  to,  1486  112-114. 
nonsuit  is,   1486  115. 
order 

appealable,  how  determined,  1481  12. 
appointing  receiver  in  partition,  1486  124. 
approving 

account  of  receiver,   1480  201-205. 

receiver's  account,   1480   201-205. 
confirming  report  of  referee,  1400  223.  22-: 
declaratory  that  injunction  is  no  longer  lu 

force,   1484  64. 
denying 

application  to  vacate   order  of  substitu- 
tion, 1480  229,   230. 

claim  of  court  reporter,  1482  24. 
directing    that    complaint    be    made    more 

definite  and  certain,  1486  128. 
granting 

motion    to    substitute    parties    plaintiff, 

1480  223,   224. 
relief   for   failure   to  present   bill   of  ex- 
ceptions in  time,  1481  10. 
overruling    exceptions   to   referee's    report, 

1480  223.   224. 
refusing 

application    to    show    cause,    when,    1484 

69. 
continuance,   1482  24. 
to  remove  cause,  1480  221,  222. 
to   restrain   sheriff   from   executing  writ, 

1401   240. 
to     revoke     order     granting     letters     of 
guardianship.  1488  58. 
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NON-APPEALABLE  ORDERS  (Continued), 
order 
refusing 
to  met  aalde 

appealable  order,  1490  214-220. 
not  appealable,  1490  220. 
revoking  letters  of  guardian  ad  litem,  1483 

64. 
setting   aside   order   of   settlement    of    ac- 
count, 1484  73,  74. 
ntrtklng  out 

affidavit  in  motion  for  new  trial,  148S  98. 
cost-bill,   1587  50. 
portion  of  complaint,  1486  126. 
that  receiver  take  property,  1400  210-212. 
when  set  aside  decree  of  distribution,  2140  31. 

NOAT-BXPBRTS 

may  give  belief  as  to  handwriting,  2848  5. 

reasons   of  rule,  2295  66. 

sanity  of  testator,  2295  67. 

state  of  mind  of  third  person,  2295  68. 

NONJOINDER.     See  tits.  Joinder  of  Caiiaea  of 
Action  I  Parties. 

of  separate  mortgages  on  realty  and  personal 
property  in  foreclosure,  1222  61. 

NONJOINDER  OF  PARTIES.     See  tits.  Joinder 
of   Parties;  Parties. 

as  to,  570  34. 

waived    by    failure    to    ooject    by    answei    or 
demurrer,  584  36-45. 
NON-JUDICIAL  DAYS.     See   tit.   Holidays. 
as  to,  112. 

NON-NEGOTIABLm   INSTRUMEXT 

assignment  of.  subject  to  equities  and  set- 
ofTs,  850  26-28. 

NON-OFFICIAL  REPORTS  OF  DECISIONS. 

variance  from  official,  presumption,  2300  27. 

NON-PAYMENT 

allegation  of  need  not  be  shown,  when^  2288 

11. 
presumption  of,  2520  269. 

NON-RESIDENCE 

of  witness,  not  necessary  in  taking  deposi- 
tion. 2425  6. 

on  collateral  attack,  presumed  properly 
brought  in,  2898  93. 

NON-RESIDENT 

administrator,  as,  1846. 

agent   for,  in  distribution   of  proceeds,  2159, 

2100. 
attachment  against,  880  87-93. 
contempt  of,  1531. 

corporation,  security  for  costs,   1558,  1554. 
costs,  security  for  by,  1558. 
default  judgment  against,  980. 
distribution  of  estate  of.  2150. 
estate  of,  jurisdiction  of  probate  court  over, 

1803. 
guardians.      See   tit.    Gaardlans. 

as  to,  2248,  2249. 
limitation   of  time  in  which  to  claim  estate 

by,  1702. 
partition  affecting.     See  tit.  Partition. 

as  to,  1293,  1298,  1311,  1314. 
place  of  trial  of  action  against,  464. 
pleadings  of,  to  be  verified  by  whom,  637. 
publication    of    summons    against.      See   tits. 

Sammons)  Pnbllcatlon. 
as  to,  614,  517  16,  17,  1293. 


security  for  costs  by,  1558. 

as  to,   generally,   see  analysis  of   4   para, 
1554. 
service  on,  manner  of,  1581. 
subpoena  for,  manner  of  service  of,  15S1. 
wards.     See  tit.  Gnardlana. 
as  to,  2248,  2240. 
NON-RESIDENT  ALIENS 
may  inherit,  1798  8. 

property  of  Intestate  vests  in,  1798  9-12. 
share  equally  with  resident  heirs,  when.  ITH 

14,   16. 
who  are,  1798  7. 

NONSUIT 

admission  in  favor  of  Judgment  of.  974  IIS. 
as  to  certain  defendants  in  consolidated  ac- 
tion, 978  103. 
as  to,  generally,  972  86-127. 
as  to  certain  defendants  in  consolidated  ac- 
tion, 978  103. 
attorney  may  agree  to,  185  158,  159. 
cannot  be  properly  granted  without  evidence 

closed.   978   104. 
common-law  rule,  as  to,  972  86. 
consent  of  party,  on,  968. 
cost    where    there    are    several    defendanti^ 

1548   12.   13. 
court  has  authority  to  grant,  972  87.  88. 
denial  of  not  reviewed  on  appeal,  1514  53. 
discharges  attachment,  910  11. 
discretion  of  court  In 

allowing  motion  for,  972  91. 
denying  motion  for,  972  91. 
dismissal  at  Instance  of  court.     See  tit.  Dis- 
missal. ' 
estoppel  by  Judgment,  072  90. 
evidence  following  ruling  of,  072  96. 
exception    to    ruling    must    be    taken,    973 

97. 
explanation  of  denial  of  proper,  when,  2SS3 

214. 
findings 

are  not*  required  on,  1029  60. 
of    fact    and    conclusions    of   law   not   re- 
quired,  when,  978  99. 
generally,  968. 
granted,  when,  908. 
grounds  for,  963. 
In  action 

for  negligence,  972  93-95. 
of  ejectment.  Judgment   on,  978  100. 
intervention,  effect  on,  903. 
Judgment  on,  not  on  merits,  963. 
Jury  fees,  payment  of  on,  073  101. 
merits,   in   what   cases  Judgments   to   be  on, 

978. 
motion     for     should     specify     grounds.    973 

102. 
on   failure 

of  party  to  appear,  963.. 
to  prove  case  for  Jury,  9C3- 
on    plaintiff  abandoning  action,  968* 
order 

granting 

after  submission  of  briefs,  973  114. 
is  deemed  excepted  to,  1052  12. 
may  be  reviewed  on  appeal,  1471  41. 
refusing,     not    deemed    excepted     to,    1052 
16. 
presumptions   In   favor   of  Judgment  of.  874 
118. 
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NONSCIT  (Continued). 
properly 

denied,  when,  974  119. 
Crranted,  when,  97S  106-118. 

provisional  remedy,  effect  on, 

purpose  of  stating:  grround  for,  974  116-117. 
questions     presented     on     motions     for,     974 
120. 

rigrht  to  new  trial   as   test  for  motion   for, 
974  121. 

rigrht   to    preclude   by   submission   of   cause, 
974    123. 

rules  as  to,  974  122. 

should  not  be  grranted  in  forcible  entry  and 
detainer,   when,  1045  29,   30. 

should   be   followed   by  order   dissolviner  In- 
junction, 800   30. 

specify    srrounds    of    motion    for,    defendant 
must,  068. 

terms,  offer  in?.  968. 

to  operate  as  bar,,  when,  978  105. 

truth  of  plaintlfTs  evidence  admitted  by  mo- 
tion for,  974  124. 

variance  on  motion  for,  974  126,  127. 

when  may  be  entered,  968» 

NORTH.    See  tit.  DeserlptloB  of  Ij«n4s* 

definition  of,  8665  40. 

NOTARY  PUBLIC 
aflldavlt 

in  another  state,  may  take,  2481* 
may  take,  2420* 
certificate  of 

instruction  to  jury  as  to,  2265  2. 

recitation   in  may  be  contradicted,  2846  2. 

with  seal,  presumed  valid,  2801  74. 
deposition,  may  take,  2428* 
judicial  notice,  taken  of  seal  of,  2800  28. 
oaths,   etc.,   may   administer,   2601. 
person  IntrodndnB  party  to 

cannot  falsify,  2876  28. 

cannot  recover  of  notary,  2876  29. 
protest  of  prima  facie  evidence,  2268  6. 
seals,  records,  and  furniture  exempt,  1165. 
subpoena     by,     on     taking:    depositions,     not 
quashed,' 2409  8. 

NOTB.     See  tits.  Bills  and  Notes  {  Promlaaory 
Notes. 

notice:.     See  tit.  Notices  and  Papers. 

adverse   party   to,    to   produce  writing.      See 
tit.  Notice  to  Produce. 

as  to,  2841. 
appeal  of.     See  tit.  Appeals  In  Ctvll  Actions. 

as  to.  1419. 

to  superior  court,  1498  6,  7. 


dispenses  with  proof  of,  1807* 

waives  want  of,  2200  60. 
attached 

property,  of  sale  of,  900,  905. 

vessel,  of  sale  of,  1857. 
attorney 

of  changre  of,  198. 

of  death  or  removal  of,  199. 

of  substitution  of,  198. 
bill  of  exceptions.    See  tit.  Bill  of  Bxeeptloas. 

In  settling:,   1057. 
by  administrator 

of  final  settlement,  2099. 

as  to,  generally,  see  analysis  of  8  pars., 
2099. 


calendar,  on  restoring  case  to,  990. 
constructive,  lis  pendens  is,  604. 
construed  bow,  2285. 
contempt    proceedings,    to    show    cause    in, 

1785. 
contribution,  of  claim  for,   1109. 
corporation.     See  tit.  Corporation. 

dissolution  of,  notice  of,  hearing  on,  1744. 
denth 

given  of  to  public  administrator,  2187. 

or  removal  of  attorney,  199. 
decedent's 

creditors,  to.     See  tit.  Claims  a^alsst  Es- 
tate. 
as  to,  1945. 

estate,  of  postponement  of  sale  of,  2018. 

real  property,  of  sale  of,  2012,  2018. 
defective  title,  papers  In  case  with 

effect  of,  1556  7. 

valid,  when,  1556. 
demanding  rent,  of,  necessary  in  ejectment, 

1049  18-20. 
distribution,  of  proceedings  on,  2129. 

execution  sale,  of 
as  to,  1175. 

liability    for    defacing    or    taking    down, 
1176. 

selling  without,  1176. 

form  of,  1519. 

granting    injunction    without    to    defendant, 
849  21. 

heading  to  paper,  defective,  1556. 

hearing,  of,  990. 

imprisonment,    on   application   for  discharge 
from,  1638. 

in  claim   and  delivery,  when  and  where  to 
be  filed,  808. 

in  criminal  cases,  198  5. 

in  mechanics'  lien.     See  tit.  Mechanics'  lilen. 

injunction,  of  motion  to  dissolve,  847. 

jadgment  without  statutory,  will  be  vacated, 
500  3. 

judicial.     See  tit.  Jndldal  Notice. 
taken  of  what  facts,  2297. 

letters  of  administration,  of  application  for, 
1850. 

lienholders,  to  in  partition  to  appear  before 
referee,  1298. 

lis  pendens.     See  tit.  Lis  Pendens. 

mail,  service  by,  time  for,  1517. 

mandamus,  of  application  for,  1599. 

mechanics'   lien.     See  tit.   Mechanics'  Lien. 
to  owner  of  work  done,  1686. 

motions   and   orders,   of,   1510-1510. 

must   be   given    to   defendant,   after   appear- 
ance, of  all  proceedings,   1527. 

necessity   for,   and   sufilciency  of,   in   assign- 
ment, 352  97-108. 

need   not   be   given   to   defendant,   where   he 
fails  tQ  appear,  of  proceedings,  1527. 

negotiable    instrument.      See    tits.    Bills    and 

Notes  I  Negotiable  Instmmen ts|  Promis- 
sory Notes. 

of  dishonor  of.  construction  of,  2285. 
new  trial.     See  tit.  New  Trtal. 

of  Intention  to  move  for,  1084. 
non-resident  guardian.     See  tit.  Guardian. 

of  removal  of  property  by,  2249. 
non-residents,   to,   upon   whom  to  be  served, 

1531. 
of  appeal.     See  tit.  Appeal  In  Civil  Actions. 
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NOTICE  (Continued). 
of  appUcatloB 

for  temporary  injunction  agrainst  corpora- 
tion, 847  7. 
to  supreme  court  to  prove  exceptions,  1068 
11. 
of  chanire  of  attorneys,  108. 

as  to,  generally,  see  analysis  6  pars.,  108. 
of  claim  asrainst  estate  of  decedent.     See  tit. 

Claims  asalnst  ESstate. 
of  conflictiniT  claims  in  Interpleader,  42S  69. 
of  election  to  renew  lease,  1649  21,  22. 
of  hearing.     See  tit.  Procedure  In  Civil  Action. 
of  matter  in  court,  presumed  properly  pub- 
lished, 280S  94. 
of  motion  to  set  aside  default  Judgment,  740. 

746. 
of  new  trial.     See  tit.  New  TrlaL 
of  pendency  of  action.     See  tit.  Urn  Pcadcna. 
of  substitution  of  attorneys  must  be  In  writ- 

ingr,  108  23,  24. 
of  trial.    See  tits.  Pr<Nicdiirc  la  ClvU  Actional 

Trial. 
on    appointment    of   guardian,    discretion    of 

court,  2100  44-47. 
orders    made    without,    vacated    or    modified 

how,  1400. 
partition,  sale  in,  of,  1807. 
perpetuating    testimony,    of   proceedings    to. 


presumed  given  on  authorization  of  loan  by 

guardian,  2801  75. 
prisoner,  of  application  for  discharge.  1680. 
probate,  of  petition  for,  180B. 
proof  of  service  of,  by  affidavit,  2410  2S. 
recorded  probate  decree  or  order  as,  2171. 
redemption  from  execution,  of,  1106. 
requisites  of,  1510. 
service,  2420  10-12. 

mail,  by,  1620. 

non-resident,  on.  1581. 

of,  time  for,  1617. 

specification  of  officer  unnecessary,  2420  13. 

time  of 

examination  to  be  stated,  2420  14. 
notice,  five  days,  2420  16,  16. 

waiver  of,  2420  17. 
served,  how,  1610  1622. 
sole  trader.     See  tit.  Sole  Trader. 

of  application  to  become,  2266. 
surety,  to  of  entry  of  Judgment  against,  1B6S. 
tenant    holding    over,    to,    ind    how    to    be 

served,  1646,  1662. 
title  to,  want  of,  effect,  1666. 
to  member  of  firm  of  attorneys,  181  72-74. 
to  perform,  demand,  etc.,  1640  23-28. 
to  proceed.     See  tit.  Notice  to  Proceed. 
to  produce  notice,  unnecessary,  2841  3. 
to  quit,  1660  29-34. 
to    show    cause.      See    tits.    Notice    to    Sho^r 

Cause  I  Procedure  In  Civil  Actions. 
to  take  deposition.      See   tit.   Deposition* 

error  in  title  immaterial,  when,  2420  7. 

objection  to,  2420  8. 

place  of  examination,  2420  9. 

reasonable  notice.  2420  5. 

two  hours'   notice,  2420  6. 
to  unknown  owners.     See  tit.  Notice  to  Fn- 

knoirn  Oivncrs. 
trial,  of,  when  cause  transferred  to  another 

justices'    court,    1881. 
writ  of  review,  of  application  for,  1682. 


wrlttea 

is  necessary  to  taking  of  dopooltloa.  OftN 

14.  16. 
must  be,  1610. 

NOTICES  OF  APPBAL.    See  tit  Aypcids  la  Civil 
Actions. 

defective  title,  efCect  of,  16CM  7. 

notice:  of  hbaring.    See  tits.  Notlcei  Pm. 
cednre  la  Civil  Actions. 
In  Justices'  court 

as  to,  generally,  see  analyolo  of  14  pars^ 

1878. 
form  of  notice,  1872. 
necessity  for,  1872. 
service  of  notice,  1871l 

NOTICES    OF    LOCATION.      See    tUs.    LMUttoai 
Notice. 

of  mining  claim'  whether  written  instrument 
within  statute  of  adverse  possession,  Si 
66. 

NOTICES  OF  MOTION.    See  tits.  Motloni  Notice. 

to  set  aside  referee's  report,  time  within 
which  to  be  given,  1048  16. 

NOTICES  OF  MOTION  FOR  KKW  TRIAIi^     See 
tits.  New  Trial  I  Notice 

NOTICES  OF  PESNDESNCT  OF  ACTION.     See  tit 
Lis  Peadens. 

in  action  to  quiet  title,  1277. 
when  to  be  filed  and  contents  of.  1877. 
NOTICES    OF    SESTTLESBIESNT.       See    tits.    New 
Trial;  Notice. 

NOTICB  OF  TRIAL.     See  tits.  Notlccf  Pmced 
urc  In  Civil  Actions  |  Trial. 

as  to  in  Justices'  courts,  08  30-38. 

NOTICE  TO  PRODUCES 

disobedience   of,   secondary   evidence  admis* 

sible,  2841. 
refusal  to  produce  books  and  papi 

exclusion    of  evidence   for,   1606. 
presumption  on,  1608. 
when  unnecessary,  2841. 

NO'nCES  TO  SHOHI^  CAUSES.    See  tit. 
In  Civil  Action*. 

in  contempt  proceedings,  1786. 

NOTICES  TO  UNKNOi;i^N  OWNESRS 

how  served  in  action  to  quiet  title, 
afildavit  of  service  and  contents  of.  1277. 

NOTICESS  AND  PAPERS 

actual  knowledge  equivalent  to  notice,  1820  9. 
answer  to  merits  is  an  appearance,  1S80  43- 

46. 
appearance  in  probate  proceedings,   1580  44, 

46. 
attorney  must  have  authority  to  accept  no- 
tice, 1628  10-17. 
change  of  venue,  special  appearance  on,  ap- 
plication for,  1628  18,  19. 
character  of  notice,  1620  6. 
defect  in  service,  waiver  of,  1620  26. 
defective  notice  waiver  of  objection,  1620  24. 
express  notice  necessary  to  forfeit  right,  IBM 

11. 
filing  and  service  of,  1610. 
form  of  notice  of  appearance,  1620  36. 
hoTT  served 
as  to,   1610. 

generally,  see  analysis  of  29  pars.,  1610. 
on  attorney,  1620  4. 
in  contempt  proceedings,  1620  22. 
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NOTICE   (Continued). 

in   criminal  causes  notice  must  be  written, 

1620  10. 
in  Justices'  courts,  1528  IS. 
intention  of  provision  as  to  appearance,  1629 

37. 
Jurisdiction  conferred  by,  1628  11,  12. 
misnomer  of  defendant,  appearance  and  mo- 
tion to  set  aside  Judirment,  1629  38. 
new  affidavit  of  service,  1624  14. 
not  waived  by  appearance  in  court  and  hear- 

ingr  demurrer  overruled,  1621  18. 
aotlee  • 

after  appearance,  1627. 

as  to.  erenerally,  see  analysis  of  68  pars., 

1627. 
attorney  must  have  authority  to  appear, 
1628  10-17. 
of  overruling:  demurrer,  1520  16,  17. 
to  parties  not  appearing,  1530  42. 
object  of  notice,  estoppel,  1620  15. 
objection    to    must   be   made    in    trial   court, 

1524  15. 
of  decision,  sufficiency,  1620  6. 
or  order  to  show  cause,  1624  16. 
party  to  whom  notice  to  be  given,  1620  7. 
personal     service,     "the    delivery,"     1524    17, 

18. 
pleadings  and  proceedings  which  constitute 

appearance,  1580  43. 
power  j3f  clerk   or  attorney   in  office  to   re- 
ceive service,  1624  20. 
premature  service,  1624  19. 
proof  of  service,  how  made,  1624  21-26. 
recital  of  notice  of  publication  In  decree  in- 
sufficient, when,  1524  27,  28. 
service  by  mall,  when,  1624  18,  1626. 
how  made,  1626. 

application    and    object    of    the    section, 

1520  6. 
as  to,  generally,  see  analysis  of  13  pars., 

1620. 
defective    proof   of,    additional    showing, 

1620   7. 
distance  between  places,  1520  8. 
filing,  time  for  not  extended.  1620  9. 
place  of  deposit  In  mall,  1620  10. 
proof    of    service    by    must    show    what, 

1620  11.  12. 
time  of,  admission  of  service.  1627  13. 
strict    compliance    with    statute    required, 

1524  30,  1626  4-7. 
when  made,  1525. 
service 

by  telegraph,  1638. 

of  notice   on   non-resident,   1531. 

as  to,  generally,  see  analysis  of  9  pars., 

1631. 
provisions    for   service   do    not    apply   In 

contempt  proceedings,   when,   1632. 
where  party  has  an  attorney,  service  may 
be  made  on  him,  1631. 
on  Sunday,  1624  29. 
special     appearance,     how     made.       See     tit. 

Speeial  Appearance. 
substitute    service,    strict    compliance    with 

code,  1524  30. 
substitution   of  attorneys,   waiver  of  notice, 

1531    62.    63. 
time  of  giving  notice.  1626  32. 
voluntary    appearance    gives    court   Jurisdic- 
tion, 1531  65. 


waiver  of  notice,  1520  9. 

asking  stay  of  execution,  1621  20. 

by  giving  notice  of -motion  to  dismiss,  1621 

22. 
by  taking  appeal,  1521  21. 
evidence  of,  1621  18-21. > 
may  be  made  by  party.  1520  12-14. 
on  substitution  of  attorney,  1681  62,  68. 
when  and  how  served.  1622. 

admission  of  service.  efTect  of,  1628  6. 
absence  from 

office  at  time  of  service,  1628  3. 
state     does     not    dispense     with    notice, 
1628   4. 
as  to.   generally,  see  analysis  of  32   pars., 

1622. 
defective  proof  of  service,  curing  of,  1628 

8,   9. 
fact  of  service,  rather  than  evidence  there- 
of, gives  Jurisdiction,  1628  11,  12. 
in  Justices'  court,  1528  13. 
indorsement  by  person  serving,  1628  10. 
new  affidavit  of  service,  1524  14. 
objections  to  must  be  made  in  trial  court, 

1624   15. 
Of  notice  of  appeal,  1528  6. 
of    order    showing    cause    why    Judgment 

should  not  be  set  aside,  1624  16. 
placing    In    conspicuous    place,    letter-box, 

1523  7. 
power  of   clerk   or  attorney   of  person   to 

receive,  1524  20. 
premature  service  of,  1524  19. 
proof  of  service,  how  made,  1624  21-26. 
recital   of  notice   of  publication   in   decree 

not  sufficient,  1624  27.  28. 
service  on  Sunday,  1524  29. 
substitute   service,   strict   compliance   with 

code  required,  1624  30.  31. 
"the  delivery"  In  personal  service,  1524  17, 

18. 
time  of  giving,  1526  32. 
upon  a  party,  1622. 
upon  attorney,  1522.* 
who  may  serve  notice,  1620  8. 
vrrltten 

notice,  necessity  of,  1620  9. 

of  decision  necessary.  1521  23,  24. 

knowledge  equivalent  to,  when,  1621  28, 
29. 

knowledge  not  equivalent  to.  1621  25,  26. 

verbal  notice  of  clerk,  1621  27. 

NUISAKCE 

a  question  of  fact,  2005  17,  18. 
abatement  of,  1237. 

allowing  costs,   appeal,   1408  3. 

by  injunction,  sufficiency  of  prayer,  818  66. 

claim  not  necessary,  1971  5. 
action 

for  abatement  of.  Jury  trial,  989  30,  31. 

for.   Instituted  by  whom,  1287. 

must  be  In  equity,  1239  4. 

to  abate,  1975  70. 

to  recover  damages  for,  limitation.  310  110. 
as  to,  generally,  see  analysis  of  54  pars.,  1237. 
at  common  law  an  action  on  case  for  dam- 
ages was  usual   remedy,   1239  5. 
board    of    supervisors    interfering    with    free 

use  and  enjoyment -of  property,  1240  6. 
business  being  necessary  or  useful,  presump- 
tion as  to,  1240  7. 
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NUISANCE   (Continued). 

causing  injury  to  rigrht  In  lands,  1240  8. 

civil  action  may  be  brou^rht  in  name  of  the 

people,  1287. 
continuing:,  1287. 
4NMita  In  action 

of,  not  controlled  by  amount  of  damases, 

154S    3. 
to  abate,  1541  21. 
criminal  remedy  does  not  exclude  civil,  1240  10. 

damases 

in  addition  to  abatement  of  nuisance,  1240 

11.    12. 
mere  incident  of,  1289  4. 
defined,  1287. 
different  elements  of  damag^es  arising:  from 

same  nuisance.  1240  16. 
endangering  public  health,  103  12. 
enjoining,  1287. 
franchise    from    municipality    to    run    cars 

along  street,  effect  of,  1240  17. 
general  demand  foiv  Jury  to  try  entire  cause, 

1240  18. 
generally,  1287. 

injury   being  to   right  in   land,  right   to   in- 
junction, 1241  19. 
Judgment  for  damages  not  warranted  modi- 
fled  by  supreme  court,  50  129. 
Jurisdiction  in,  1241  20-22. 
district  court,  71,  12^7. 
.supreme  court,  80. 
landlord   is   not   liable   for   consequences   of, 

1241  23. 

legitimate    business    founded    upon    a    local 

custom,  1241  24. 
obstmctlon 

of  free  use  of  property  is,  when,  1241  25. 
to  right  of  way,  1241  26. 
parties 

in  action  for*  887  84-41. 
to  action.  1241  27-36. 
penalty  prescribed  by  political  code  as  dam- 
ages,   1240   13-1^. 
person  may  not  use  tils  own  property  so  as 

to  create,   1242  37. 
private,    1287. 
preliminary     Injunction     ought     not     to     be 

granted,    when,    1242    88. 
proof  that  way  is  a  public  one,  1242  39. 
public,  1237. 

action  by  private  individual,  1242  40. 
allegation  that  alleged  nuisance  Is  special- 
ly dnjurious  to  plaintiff  Is  insufficient, 
1248  45. 
fact  that   nuisance   is   public   does   not  de- 
prive individual  of  his  right  to  action, 
1242  41. 
failure    to-  show    that   other   and   adjacent 
property-owners    will    not    suffer    like 
detriment,  1242  42. 
injury  which    may   entitle   private  persons 

to  maintain  action.  1242  43. 
may     occasion     injury     to     individual     for 

which  action  will  not  lie,  1242  44. 
multiplicity  of  actions  affords  no  good  rea- 
sons for  denying  person  all  remedies, 
1248   46. 
obstruction  to  highway  which  also  cuts  off 

access,  1243  47. 
prescriptive  right  cannot  be  set  up  in  favor 
of  a.  1248  48. 


res     ad  Judicata     Judgment     in     action    to 

abate,  1248  49. 
separate  causes  of  action  for  distinct  nui- 
sances, 1248  50. 
unwarrantable   use  of  property.  1248  51. 
verdict   of   Jury   would   be    advisory   onlj, 
1248    62. 
removal  cannot  be  compelled  by  mandamus. 

1607  18. 
wall    of    adjoining    building   which    prevent! 
plaintiff     from     raising     and     repairing 
building.  1248  53. 
waste  and  wilful  trespass.*   See  tits.  'Wastei 

Wllfol  Treapass. 
will  not  be  enjoined,  when,  880  242. 
wrong-doer  who  contributes  damage  cannot 
escape  liability,  1848  64,  65. 

NUMBER 

of  vritneaaes  to  prove  fact 

Judge   bound   by   same   rule   as  Jury, 

69. 
one  sufficient,  2266. 
exception  to  role 
in  perjury,  2266. 
in  treason,  2266. 
singular  or  plural  words  in  code,  17. 

NUMBERS 

may  be  expressed  by  numerals, 

NUMERALS 

may  be  used  to  express  numbers, 

NUNC  PRO  TUNC 
^utry   of 

r.fter  death  pending  appeal,  when,  44  20. 
order  by,  1615  72. 
findings  may  be  filed,  1029  61. 
Judgment  for  costs.  Inadvertence  of  litigant. 
2180   8. 

Nt'NCUPATIVB  -WIIAm     See  tit.  TirilUu 

appointment   of  executor  as  in  other  cases, 

1826. 
generally,    1826,   1826. 

OATHS   AND  AFFIRMATIONS.     See  tlL  Oaths 
and   Bonds  of  Bxeevtom   and   Admlnlstra* 
tors, 
administered 

by    one    authorized,    necessary   to   perjury, 

2400  10. 
by  whom.  106^  127,  166,  2601. 
how,  2602. 
administrator,  of,  1788,  1800. 
afflrmatlon 

equivalent   to   oath,  2608. 
form  of,  2608. 
in  place  of,  2603. 
appraiser,  of,  1888,  1802. 
arbitrators     and     administrators,     of,     1798 

1860. 
attorney,  of 

on   admission   to   practice,   166. 
when  acting  as  Judge  pro  tempore,  60i 
authority  of  Justice  of  the  peace  to  adminis- 
ter, 2604  4. 
commissioner  or  elisor,  of,   to  sell  property. 

1218. 
deputy   Justices'    clerk,    authority   of   to   ad- 
minister. 86. 
executor  or  administrator,  of,  I860, 
form  of.  2608. 
include  declaration,  17. 
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OATHS  AND  AFFIRMATIONS  (Continued). 
Judicial  and  certain  officers  authorized  to  ad- 
minister, 2001. 
as  to,  generally,  see  analysis  of  19  pars., 

2601. 
certificate  of  officer  administering,  aaoi  4. 
federal  officer  not  authorised,  when,  9601 
6,  6. 

juror's,  007. 
Justices'  clerk,  of,  85. 

of  commissioner  appointed  to  sell  in  mort- 
gage foreclosure,  1286. 
of  guardian  to  render  account,  2907* 
of  receiver.     See  tit.  Receiver. 
officer  who  may  administer,  2601  7-18. 

clerk 

employed  by  magistrate,  2601  9. 
of  police  court,  2602  10. 

county  recorder,  2602  11. 

court  or  Judge,  2602  12. 
deputy 

county  clerkt  2602  13. 

of  ministerial  officer,  2602  14. 
notary  public,  2602  15-17. 
phonographic  reporter's,  161. 
registrar   of   city   and   county   of  San   Fran- 
cisco, 2602  18. 
power  of 

court  to  administer,  105. 

Judicial  officer  to  administer,  127. 
prisoner  of  on  his  discharge,  1689. 
public  administrator  authorized  to  adminis- 
ter, 2192. 
receiver's  988. 
"so  help  you  God"  merely  pledge,  2401  17. 

mere  formality,  2400  11. 
sole  trader,  of,  2267. 
special  administrator's,  187S. 
to   be   adihinlstered   prisoner   on   application 

for  discharge  from  civil  arrest.  1689. 
to   inventory.     See   tit.   Inventory,   Appraise- 
ment, and  Possession  of  ELitate. 
to   witness.     See   tit.   Witness. 
who  may  administer,  2601. 
witness's,  affirmation  in  place  of,  2608. 

OATHS    AND    BONDS    OF    BXBCUTORS    AND 
ADMINISTRATORS 
additional   bond 

as   to,    generally,   see   analysis   of   4   pars., 

1866. 
when   required,   1866. 
additional    security,     1867. 
appear  and  qualify,  must,  1828. 
application  for  new  sureties  to  be  made  any 

time,  1871. 
approval  of  bonds,  1867. 
are  required,  1860. 
bonds 

additional 

application   for 

order    on    to    be    entered    in    minutes, 

1871. 
When  may  be  made,  1871. 
citation  on 

service    where    executor    absconds    or 

cannot  be  found,  1860. 
time  and  manner  of  service  of.  1869. 
when  security  insufficient,  1869,  1870. 
for  sale  of  real  property,  1865. 
hearing  of  evidence  on.  1869. 


petltloB  f<ir 

hearing  of,  1869. 

new   bond  ordered,  when,   1869. 

suspending    power    of    representative 

until  given,  1882. 
when  bond  insufficient,  1869. 
when  sureties  in  failing  condition.  186a 
security  when  bond  insufficient,  1867. 
suspending    power    until    matter    deter- 
mined, 1870.    ' 
when  not  required,  188S. 
when   ordered,   1869. 
amount  of,  1861. 

another  representative  may  sue  on,  2054. 
approved 
may  be  by  Judge  at  chambers,  119. 
must  be  by  Judge  of  superior  court,  1867. 
certificate   of   Justification   to   be   attached 

to,   1867. 
citation  of  sureties 
on  insufficient,  1867. 

to  be  examined  as  to  qualifications,  1867. 
competency  of  all  representatives,  1878. 
conditions  of 
as  to,  1866. 

generally,  see  analysis  of  7  pars.,  1866. 
separate  where  more  than  one  adminis- 
trator, 1867. 
dispensed  with,  when,  1868. 
examination  of  sureties  as  to  qualifications, 

1867. 
failure    to   give,    deprives   of   right   to   ad- 
minister, 1868. 
form  and  requisites  of 
as    to,    generally,    1861. 
generally,  see  analysis  of  36  pars.,  1861. 
further    security,    when    required    without 

application  for,  1870. 
insufficient,  citation   to  sureties,  1867. 
Justification  of  sureties.     See  tit.  JvstUlca- 
tlon  of  Sureties. 
as  to,  1861. 
liability  on,  1872. 
new,  revoking  letters  for 
failure  to  give,  1871. 
neglecting  to  give,  1870. 
new  surety  given,  releases  old,  1871. 
of  corporation  as,  1826. 
petition  to  require  when  the  will  provides 

otherwise,  1870. 
release  of  sprctlcs 

citation  to  give  other  sureties,  1870. 
giving  new  bond  as,  1871. 
petition   for,   1870,  1871. 
representative  must  give,  1861. 
right  to  administer  ceases  where  sufficient 

not  given,  1868. 
separate,    where    there    is    more   than   one 

representative,   1867. 
several  recoveries  on,  1867. 
stand  as  security  on  appeal,  1448. 
sureties 

application   for  release  by,   1871. 

filing   petition    showing    Insufficient,    and 

asking  further,  1869. 
giving  new,  releases  old,  1871. 
release    of,    citation    for,    service    where 
executor  absent.  1870. 
suspending  powers   until   determination   of 
application    to   require,   1870. 
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OATHS    AND    BONDS    OF    EXECUTORS    AND 
ADMINISTRATORS  (Continued), 
bonds 

to  be  eriven  by  administrator,  1878. 
to  be   recorded   by  clerk,   1860. 
to  run  to  the  people,  1863  5.  6. 
citation    of    executor,    etc.,    to    show    cause 
aeralnst,     application    for    further    bond, 
1809. 
citation   and    requirements   of   judire   on    de- 
ficient bond,  1807. 
additional  security,  1807. 
co-executor,  liability  of  for  acta  of  other  co- 
executor    arises    from    his    negrlect.    1807 
2,  3. 
conditions   of  bonds,   1800. 

as    to,   grenerally,   see   analysis   of   7   pars., 
1800. 
corporation  as  executor,  oath  of,  1820. 
further  aecnrlty 

ordered    without    application    of    party    in 

interest,  1870. 
to  be  ordered,  1809. 
liability  on  bond,   1873. 
neslect 

to  give  new  sureties  forfeits  letters,  1871. 
to  obey  order,  effect,  1870. 
new  sureties,  1871. 

negrlect  to  give  forfeits  letters,  1871. 
otLth  of 

before  letters  Issue,  1800. 
special  administrator,  1875. 
party  In  Interest  need  not  apply  for  suspen- 
sion  of  executor  for  failure  to   give  se- 
curity, 1870. 
petition  showing  failing  security  and  asking 
further  bond.    1800. 
as    to,    generally,   see   analysis,  of   5   pars., 
1809. 
release  of  sureties,  1870. 

as    to,    generally,   see   analysis   of   4   pars., 
1871. 
riffht 

ceases  when   sufficient  security  not  given, 

1808. 
to  administer  ceases  on  failure  to  give  se- 
curity, 1808  2. 
separate  bonds  where  more  than  one  admin- 
istrator,   1807. 
sevehal  recoveries  may  be  had  on  same  bond, 
1807. 
justification  of  sureties  on,  1807. 
must  be  approved,  1807. 
suspending  power  of  executor  for  failure  to 

give  further  security,  1870. 
suspension    upon    failure    to    give    security, 

1808  3. 
to  be  recorded,  1800. 

as    to,    generally,   see   analysis    of   7   pars., 
18(11. 
when  bond  may  be  dispensed  with,  1808*. 

OBJECTIOIVS 

in  nature  of  demurrer  to  answer,  705  204. 
may  be  taken  to  dissolution  of  corporation, 

1744. 
to  answer,  when  to  be  taken,  008  248-251. 
to     appointment     of      referee,      how     tried. 

1046. 
to   granting  letters   of  administration,  when 

filed.   1830. 


to  question.     See  tits.  E^-ideaeei  EbumlBBtlM 
of  Witnesses;  Testimony. 

opportunity  to  be  questioned  for,  M40  9. 
to  questions  on   cross-examination.     See  tit 
Cross- Examination. 
must  be  raised  at  trial,  2404  121-123. 
waived  if  not  taken  by  demurrer  or  answer. 

581. 
waiver  of,  003  252-255. 
when  taken  by  demurrer  or  answer,  580. 

OBLIGATION 

arises  from  contract  or  operation  of  law,  2S. 
definition,  25. 

OCCUPANCY 

actual,  as  to,  228  21. 
constructive,    228    21. 

OFFER  TO  COMPROMISE.     See  tit.  Tender. 
admits  nothing,  2507. 
construction  of  provision,  1507  2,  3. 
costs  accruing  prior  to  offer,  1607  4. 
generally,   1507. 
in  Justices'  courts,  1893. 
interest  stopped  by,   1507  6,   6. 
Judgment  on,  form  of,  1507  7,  8. 
Hen  of  mortgage  Is  not  discharged  by,  1508  9. 
mode  of,  2557  8. 
must  be  pleaded,  1508  11. 
nominal  sum  is  not  due,  2557  9. 
party  to  whom  made,  1508  10. 
proceedings     on     where     made     after     suit 

brought,    1507. 
time    allowed   plaintiff   to   accept   offer,   1S97 

3. 
whether,  constitutes  offer  of  compromise  or 

an  admission  for  court,  2008  20. 

OFFICE 

abolished  by  the  code.  7. 

altering  or  abridging  term  of,  7  3-6. 

appeal  from  Judgment  that  one  is  usurping. 

does  not  stay,  1452. 
construction  of  repeal  as  to  certain  officers,*. 

as  to,  generally,  see  analysis  of  11  pars..  7. 
contest  of  election,  to,  1327  66-73. 
creation  of,   1325  49. 
de  facto  incumbent,  1323  28. 
denial  of  existence  of,  1323  29. 
duties  and  fees  of.taklng  away,  8  7-10. 
forfeiture  of  right  to  by  failure   to  qualify 

J327  74. 
intrusion  Into.  1327  65-77. 
Is  right  to  exercise  public  function,  1325  47,  4& 
mandamus  lies  to  compel  admission  to,  158& 
proprietary  interest,  none  in,  8  8. 
removal  from,  1327  76-77. 
repeal,  by  code,  7. 
right  to  hold,  1322  24-29. 
tenure 

how  code  affects,  7. 

of,  preserved,  7. 
usurpation  of,  proceedings  as  to,  1344,  1346. 
vacancy 

In,  of  Justice,  supervisors  to  fill,  94. 

In  olllce  of 

Judge,  does  not  afFect  proceedings,  ISO. 
superior  Judge,  09. 
supreme   court,   31. 

when  election  annulled,   1030. 
vested  rights  not  Impaired  by  Increasing  *<' 
diminishing  salary  of.  etc.,  8  9. 
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OFFICES  HOURS 

as  to,  158. 

In  Justices*  courts,  80. 

OF'FIC^R 

arrestingr  witness,  liability  for, 
assuming  to  be  an,  a  contempt,  1724» 
authority  of  majority,  16. 
bailifCs  of  supreme  court,  IffS,  160. 
bond,  not  required  to  give  in  action  in  offi- 
cial capacity,   1971. 
custodian    of   public   writing   bound   to   give 

certified  copies  thereof,  2816. 
de  facto,  action  against,  limitation  of,  816. 
disobedience  of  process,  order  or  Judgment, 

a  contempt,  '1724. 
entries  by,  prima  facie  evidence,  2830,  2888. 
exempt  from  Jury  duty,   148. 
impeachment  of.     See   tit.   Impeachment. 

as  to,  20,  80. 
Joint  authority  to,  majority  may  act,  16. 
Judgment  against,  enforced  how,   1200. 
JndlcUI 

affidavits,  etc.,  power  to  take,  128. 

contempt,  power  to  punish  for,  128,  1724. 

controlling  power  of  courts  over,  106. 

depositions,  taking,  2422. 

exempt  from  Juries,  148. 

generally  117. 

notice   of  public   and  private   official   acts. 


powers,   etc.,   of,   1*7. 
to  have  no  partner  practising  law.  127. 
limitation    of   action    against    for    escape    of 

prisoner,  812. 
majority  may  act,  when,  18. 
ministerial,  powers  of,  106,  166. 
misbehavior  of,   contempt,   when,   1724. 
oaths,  what. authorized  to  administer,  2001. 
of  courts  of  impeachment,  20. 
of  foreign  government,  in  whom  property  Is 

vested,  may  sue,  862  65. 
presnined 

regularly   appointed,   2878. 
to  perform  official  duty,  2878. 
proof  of  official  character.  2880  7. 
replevin,  not  bound  by  affidavit  of  value  in, 

when,    686. 
secretaries  of  supreme  court.  168,  160. 
service    of    mandamus    upon    majority    of    a 

board,  effect  of,  1608. 
suing  for  salary,  appointment  not  presumed, 

2888  51. 
supreme  court,  of,  168,  160. 

traveling  expenses  of,  84. 
usurpation   of  office.     See   tit.  Usnrpatloii  of 

Office. 
as  to,  1816-1846. ' 
venue  in  actions  against,  462. 
verification  of  pleadings  where  an  officer  Is 

a  party,  687. 
witness,  as  a,  2806. 

OFFICIAIi  BALLOT.     See   tit.   Electloiia. 

printing  unauthorized,  restrained  by  injunc- 
tion, 818  67. 

OFFICIAL  BOND 
action  on 

against  principal  on,  bar,  effect  as  against 

surety,  202  29-39. 
bar,  when,  286  111-125. 


application  of  surety  on  for  change  of  venue, 

470  87. 
limitation  of  action  against,  202  29-39. 
of  administrator.     See  tit.  Administrator. 
of  county  treasurer.     See  tit.  County  Treas- 
nrer. 
action  on  for  failure  to  pay  over  moneys, 
pricipaJ  plaintiff,  846  48. 
of  guardian.     See  tit.  Guardian. 

asslgneeof  Judgment  on  may  sue,  845  34,  35. 
of  officers,  state  or  corporation,  in  action  on, 
844  17. 

OFFICIAL  DOCUMENT 
how  proved,  2828. 

OFFICIAL  nesgligbnce: 

action   for,   statute   of   limitations   begins   to 
run,  when,  282  41. 

official  reporter.     See  tit  Phonovmphfts 
Reporter. 

OIL  PIPE-LINE 

eminent  domain,  1747. 
OIL  WELL 
mechanics'  lien  on,  1682  86. 

OLOGRAPHIC   WILLS.      See    tits.    Holosraplifc 
WUlaj  W^Ula. 
as  to,  1800. 

OMISSION  OF  FACTS 

cured  by  their  statement  in  other  pleadings, 
754  44-46. 

OPEN  ACCOUNT.     See  tit.  Account. 

will    not   support   Judgment  payable   in   gold 
coin,  1126  161. 

OPINION 

different  from  findings,  effect',  1080  66-68. 
of  supreme  court 

iree  to  public,  68  183,  184. 
interpretation  of,  maxim  as  to,  62  180. 
of  trial  Judge,  no  part  of  record,  68  182. 
to  be  in  writing,  86. 
and   grounds   of  decision  stated,  62   171- 
184. 
of  trial  court.     See  tit.  Trial  by  Court. 

cannot    be    introduced    for    what    purpose, 

1022  8. 
forms  no  part  of  record  on  appeal,  1022  9. 
must  be  construed  with  reference  to  what, 

1022  10. 
no  part  of  record,  1022  9,  1028  11. 
of  ^rltnesa 

not  evidence  of  title,  1866  27. 
value  of  may  be  shown  on  cross-examina- 
tion, 2462  96. 

OPINION  EVIDENCE.    See  tits.  Bvldencei  Non- 
expert. 

general  rules  as  to.  Jury  to  draw  inference, 

2206  70? 
of  wife  of  defendant,  2276  11. 
want  of  knowledge  of  danger  of  electricity, 

2266  3,   4. 

ORAL  CONTRACT.     See  tit.  Parol  Agreement. 

ORAL    EXAMINATION.      See    tit.   Examination 
of  W^ltneMea. 

definition   of,   2416. 

ORAL    INTERROGATORIES.      See   tit    Deposi- 
tions. 

ORAL    STATEMENT    OF    ACCOUNT.      See    tit. 
Account. 
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ORDBRS.   See  tits.  Motion;  Orders  and  Decrees; 
Order  of  Sale. 

action  of  court  In  vacatlnir  former,  presumed 

correct,  2392  88. 
after  appeal,  certifying  up,  161S  73,  74. 
after   judgment,   appeal   does   not   lie,   when, 

41   87-90. 
amend,  power  of  court  to,  105. 
amendment  of,  notice,  1611  4. 
appeal 

from,   time  for,  1412. 

lies   from   special   orders   after   final   Judg- 
ment, 1412. 
application     repeated    for    same,    prohibited. 
129,   180. 

appointing 

attorney   for  absent  defendant,   valid,   522 

12-18. 
receiver.     See  tit.  Receiver. 
arrest  of,  708-782. 

artifice  or  trick  In  procuring,  1511  7. 
as    to,    generally,    see    analysis    of    93    pars., 

1610. 
at  chambers,  appeal  lies  from,  41  85,  86. 
authorizing  issuance  of  execution  in  one  de- 
partment, vacating  In  another,  1150  12. 
certified  copies  of,  1511  8,  9. 
change  of  by  court,  1511  11,  12. 
changing  place  of  trial  cannot   be  corrected 

by    mandamus,    1594   85. 
conclusiveness   of,   2S21,   ::372. 
condemnation,  of,  in  eminen;  domnln.  ::;:>. 
construction  and  meaning  of.  provlsl,.!.  ..  <  t  >. 

1511   13. 
contempt  In  applying  for,  when,  53  ]^r». 
decretal    may    be    entered    In    equity,    wl.on. 

1514  60-62. 
deemed  excepted  to,  1051. 
defined,  1510,  1512  25-34,  1573. 
disobedience  of 
a  contempt,  1724. 

unlawful   not   contempt,   1512   14.   1".. 
distinguished  from  Judgment,  953  2S.  2i. 
effect  of  entry  or  non-entry  of,  1513  33-44. 
escheat  proceedings,  to  appear  In,  1790. 
evidence  of,  1613  46. 
ex   parte 

made  out  of  court  may  be  vacated  or  modi- 
fled,  with  or  without  notice,  1409. 
provisions  not  applying,  985  6. 
substitution     of    executor    upon,     1513    47, 
48. 
extending  time  for  preparation  of  statement 

or  bill  of  exceptions,  1517  13. 
for    alimony    and    custod3»    of   children,    pen- 
dente lite.  1516  3. 
for  arrest.     See  tits.  Arrest^  .Ball. 
for  order  after  refusal,  48  5. 
for  payment  of  money 
execution  on,   1518. 
how   enforced,   151S. 

as  to,  generally,  see  analysis  of  6  pars., 
1518. 
for  service  by  publication.     See  tit.  Publica- 
tion of  Summons, 
former  . 

evidence  of,  2372. 
to  be  pleaded,  when,  2372t 
improvidently  or  unintentionally  made,  1514 
58. 


in  injunction.     See  tit.  Injunction. 

declaratory  no  longer  in  force,  849  15. 
tpmntlnm 

dissolution  or  continuance,  45  62,  63. 
of  to  show  cause,  860  26. 
restraining  is  not  dissolved  by  failure  to 

give  undertaking,  860  36. 
to  show  cause  why  should  not  issue,  84S. 
in  special  proceedings,  same  meaning  as  In 

civil  actions,  1678. 
inadvertence,   relief  from,  680. 
inspection  of  writings,  for,  1608. 
intermediate  in  equity,  1613  45. 
Jurisdiction  of  Justices' .court  over  vioiatiou. 

00. 
made  without  notice  may  be  set  aside  with- 
out notice,  1515  79. 
mistake,  relief  from,  686. 
motions  and  orders,  1510,  1518. 
must  be  served,  when,  1632  4. 
must  have  been  actually  made,  1616  75. 
neglect,   excusable,   relief  from,  686. 
not  made  at  chambers,  1516  77. 
not  usually  set  aside  by  mandamus.  1604  8S. 
nunc  pro  tunc  entry  of.  1616  72. 
of  arrest-bond  insufl^lcient.  effect,  776  18-20. 
of  coart 

distinguished  from  that  of  judge.  1512  ID. 
how  may  be  made,  1617  12. 
on  application  for  change  of  place  of  trial 
appeal  from,  482  33-39. 
conclusiveness   of,   488   40-44. 
need  not  state  grounds  of  transfer,  487  94,  * 
95.  ' 

out    of   court    and    without    notice,    how   va- 
cated  or  modified.  1409. 
payment  of  money,  for,  execution  on,  1518.      . 
power  of  ' 

Judges  to  grant  and  hear  at  cKambers,  119.  ' 
Judicial    officers    to    compel    obedience    to, 
127. 
presumption    of    regularity    of    proceedings. 

1515  82. 
prior    to   judgment,   for   payment    of   money. 

1475    29. 
probate  court,  of,  form  of,  in  general,  2169. 
quo    warranto,    for    arrest    of    defendant    in, 

1341. 
recitals  in  bind  no  one,  2384  44. 
record  of,  1515  76. 

removal  of  attorney  for  disobeying,  199, 
repeated  application 

for  same,  prohibited.  129,  180. 
when   a  contempt.   180. 
reviewed,  how,  1407. 

revocation  of,  refused  by  another  judge,  ISO. 
setting  aside  Inadvertent,  etc.,  1516  91. 
showing   necessary,    1616   77. 
special  proceedings,  in,  1678. 
staying  proceedings  upon  Judgment  does  not 
suspend    running   of   statute,    when,   219 
127. 
subsequent  applications  for  prohibited  where 
once  refused,  129. 
as  to,  generally,  see  analysis  15  pars.,  129. 
punishment  for  violation  of  provision.  OSO. 
surprise,   relief,  from,  686. 
survey  of  land,  order  for  in  ejectment, 

1269. 
telegraph,  service  by,  1688. 


Where  rto  section  mark  (5)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotation. 


HIDBX* 


ORDERS    (Continued). 

to  receiver  to  execute  deed  forthwith*  pre- 
sumption. Ml  61. 
to  sell  property  of  decedent,  IMS. 
to  show  caiMe 

must  be  served,  1517. 

why  commission  to  take  testimony  should 
not  issue,  1S18  10,  12. 
transfer  of  order  to  show  cause,  1618. 
unintentionally  or  improvidently  made,  1514  68. 
upon   debtor,   equitable   assignment   of   debt. 

Ilea  39. 
what  it  ^s,  1510. 
where  may  be  made,  15141. 

ORDER  OF  PROOF.     See  tits.  BIvldeBeei  TW«1. 

general  rule  as  to,  2296  71. 

ORDER  OF  SALE.    See  tit.  Sale. 

presumed    certified,    if    so    required   by    law, 
96.      ' 


167. 


ORDER  TO  SHOTir  CAUSE 

in  contempt  proceedings,  1786  6-7. 
notice   must   be   served   upon   adverse  party 
or  attorney,  when,  1624  16. 

ORDERS  AND  DECREES.     See  tit  O^der. 

recording    to    impart    notice    from    date    of 

filing,  2171. 
time  of  entry,  undated,  shown  by  testimony 

aliunde,  2170  11. 
to  be  entered  on  minutes,  2109. 

appeal,    before    entry    in    minute-book    is 

premature,  2170  2. 
as  to,  generally,  see  analysis  11  pars.,  2160. 
date  of  clerk's   entry   no  place  in  bill  of 

exceptions,  2170  3. 
description  of  property  distributed  must  be 

in  order,  2170  4. 
entry  gives  right,  of  appeal 

in  clerk's  register  not  conclusive,  2170  6. 
in  minutes,  no  value  after  entry  of  judg- 
ment, 2170  7. 
is  test  of  Jurisdiction,  2170  5.       • 
made,  as  effective  as  if  entered,  2170  9. 
only    in    probate    order    required    entered 
during  trial,  2170  8. 

ORDINANCE 

how  pleaded  in  police  court,  1406. 

presumed   to  be   regularly  adopted,  2SM  79. 

legality  of 

not  put  in  issue,  is  presumed,  2891  70. 

of,  presumed,  2829  6,  6. 
properly  recorded,  presumed  legal,  2881  4. 
validity  of,  cannot  be  tested,  how,  1661  12. 
violation  of,  trial  when  by  court  and  when 
by  Jury,  1405. 

ORDINARY  PRUDENCE.     See  tit.  NegUgeaee. 
question  of  fact  for  jury,  2880  23. 

ORIGINAL  JURISDICTION 

of  supreme  court.    See  tits.  Comrtm}  Justice  of 
Supreme  Court. 

ORIGINAL    PROCESSES 

attorney  may  not  acknowledge,  198  281. 
OTHER  LABORER.    .See   tit.   Mechanics'  Lien. 

definition  of,  1172  47. 

OUSTER.     See  tit.  EJectmcBt. 

allegations  in  complaint  in  action  of,  666  88. 

OVERDRAFT 

of  corporation.     See  tit.  CorporotlOB* 

liability  of  stockholders,  limitation,  298  40. 


OVERFLOWED  LANDS 

certifioate  of  purchase, 

OWELTY 

In  partition,  2107. 

O'WNBR 

of  estate  or  Interest  in  land  less  than  estate 
In  fee,  can  maintain  action  to  quiet  title, 
1202  142,   143. 

OWNERSHIP 

a  question  of  fact,  when,  2006  19. 
conclusively  shown,  is  presumed  to  continue, 

2897    145,    146. 
determined  on  decree  of  distribution,  2186  31. 
final  receipt  prima  facie  evidence  of,  2888  7. 
from  naming  of  holder  in  certificate  of  stock, 

2887  37. 
in  action  of  claim  and  delivery,  797  213,  216. 
presumption 

from  exercise  of  dominion,  2887  36. 
of  from  delivery  of  stock,  2887  35. 
separate    property    owned    before    marriage, 

presumption  as  to,  2898  148. 
status  established  to  continue,  2896  149. 
ultimate  fact,  from,  2898  147. 

PAPERS.     See  tit.  Notice*  and  Papers, 
lost 

as  to,  generally,  6ee  analysis  of  11  pars., 
1666. 

copies,  weight  to  be  given,  1666  9-11. 
'  how  supplied,  1666. 

Judgment- roll,  1666  2. 

manner    of    correcting    loss    of    pleading, 
1660  5. 

notice  of  motion  to  substitute,  1666  4. 

summons,  loss  of,  motion  to  dismiss,  1566  6. 

trial    court    may    make   substitution,    1666 
7,  8. 
service  of.     See  tit.  Service* 

as  to,  1622-1588. 
to  be  furnished  by  appellant  on  appeal,  1466. 
what  may  be  taken  by  Jury  on  retiring,  1006. 
with  defective  title,  when  valid,  1656. 
wtthout  title  of  action,  or  wltb  defective  title 

as   to,   generally,   see   analysis   of   8   pars., 
1666. 

absence  of  title,  1666  3,  4. 

imperfect  undertaking,  new  one  to  be  al- 
lowed, 1666  5. 

non-prejudicial  defect,  16b6  6. 

notice  of  appeal  improperly  entitled,  1656  7. 

omission  of  name  of  plaintiff,  1667  8. 

valid,  when,  1666. 

PAPER-CUTTING   MACHINE 

exemption  from  execution,  1171  37. 

PARALLEL  LINES.     See  tits.  Boundaries j  Dc- 
aerlption  of  Land. 

called  for,  yield  to  call  for  monuments,  25J95 
249, 

PARENT  AND  CHILD 

parent  may  sue  foe  death  or  injury  of  minor, 

879. 
seduction  of  daughter,  parent  may  sue  for, 

878. 

PAROL   A6REB9IENT 

■actloik 

for  breach  of,  limitation,  299  128,  810  112- 

117. 
on   to  convey  land.   limitation,  819  30-32.  ' 
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PAROL  AGREEMENT  (Continued). 

complaint  to  establish  by,  admissible,  2402  6. 

express  trust  not  created  by,  2402  4. 

for  sale  of  interest  in  real  property,  invalid, 

240S  4. 
trust    cannot    be    created    by,    must    be    in 
writing,  2402  6. 

PAROIi  EVIDENCE.     See  tit.  Evidence. 

admissible     to     prove     facts     omitted     from 

record,  2381  5. 
admissibility  to  vary  writing,  2280  21. 
as   between  party  and  stranger   to  contract, 

2280   24. 
best,  books  secondary,  when,  2345  3. 
consideration  in  contract  may  be  shown  by, 

2375  13. 
in  construction  of  contract,  2285  3. 
in  interpretation  of  contracts,  2285  3. 
inadmissible    to    show    township    survey    er- 
roneous, 2576  159. 
of    custom,    cannot    be    Introduced    to    vary 

written  contract,  2297  93. 
of  letters 

beyond  jurisdiction  of  state,  2277  6. 
foundation  for,  2277  9. 
of  sale  by  sample,  2380  27-29. 
that   certificate   is   false,   when   inadmissible, 

2277  10. 
title  to  land  can  neither  be  made  nor  unmade 

by,  2270  14. 
to  explain  latent  ambiguity,  2278. 
to     identify     subject-matter     of     agreement, 

2280  31. 
to  vary  writing,  inadmissible,  2278. 
variance  of  written  contract  by,  2281  36. 
vai'ying  writing  by,  2277  14. 
when  admissible  to   explain  writing,  2278. 

PAROL  GIFT 

evidence  in  adverse  possession,  2402  3. 

PAROL  TRUST 

bill   to   enforce  maintainable  against  execu- 
tors, 2042  8. 
PARTIAL  DISTRIBUTION.     See  tits.  Distribu- 
tion) Estates  of  Decedents, 
bond 

given,    whole    share    or    part    distributed, 

2120    11. 
may  be  dispensed  with,  when,  2127, 2128  4,  6. 
order  for  paylnent  and  suit  thereon,  2126. 
costs  on,  2125. 

creditors    consenting    and    persons    entitled, 
distribution  ordered,  2128  6. 
not   consenting,   debt  secured,   distribution 
ordered,  2128  7. 
decree    prayed    for    to    require    bond    which 

must  be  given,  2125. 
default,  not   granted  by,  2126  9. 
"estate,"   means   "disposable   estate,"   2125  3. 
executor   or   other  person   may   resist  appli- 
cation for,  2124.  ' 
executrix    not    concerned    with    distribution, 

2126  4,  5. 
legacy  payable  without  bond  when  funds  in 

hand  in  excess,  2126  6. 
legatee,  right  of  to  petition  for,  2120  8. 
"little  indebted,"  words  used  relatively,2126  13. 
may  order  whole  or  part  of  share  to  be  de- 
livered, 2125. 
not  granted  by  default,  2126  9. 


notice 

of  application  for  legacies,  2124. 
to  be  given  by  posting,  2129  9. 
order 

for  payment  of  bond  and  suit  thereon, 
refused    where    probable    loss    to    executor 

or   creditors.   2126  7. 
should  specify  sums,  2126  8. 
party  aggrieved,  widow  is,  when,  2126  12. 
pnyinent  of  lesacles  npon  grlvlns  bonds 
as  to,  2122. 

after  one  year,  2123  9. 

bond    as    security    against    contest   or    be- 
lated claims,  2123  3,  4. 
burden  of  applicant  to  show  estate  "little 

indebted,"  2128  5. 
discretion   of 

court  as   to  title,  share,  and  costs.  2124 

16. 
probate  judge,  on,  2124   14. 
elaborate  pleadings  not  necessary.  2123  6. 
generally,  see  analysis  of  17  pars.,  2122. 
inheritance-tax  not  considered  on  hearing 

for,  2123  7. 
legacy  payable,  though  action  pending  on 

rejected  claim,  2128  8. 
not  during  special  administration,  2123  10. 
petition 

by  executor  not  contemplated,  2124  11,  IS. 
must  contain  statement  of  statutory  fact, 
2124  13. 
protection  of  persons  Interested,  testimony 

of  probate  judge,  2124  14. 
sufficient   for  creditors   to   be  left  without 

recourse  to  bond,  2124  15. 
title,  share,  and  costs,  discretion  of  court, 

2124  U. 
ultimate    facts    concerning   the    estate   and 
debts,  sufficient,  2124  17. 
petition 

may  be  made  after  one  year,  2127. 
application   may  be  resisted,  2127. 
bond  to  be  filed  by  heir,  2127. 
cost  of  proceedings  shall  be  paid  by  ap- 
plicant, 2127. 
court   may   suspend   proceedings,   2127. 
delivery  of  proceeds  to  executor,  2127. 
when  bond  may  be  dispensed  with,  2127. 
when   court  must  grant  petition,  212T. 
sufficient  as  to  executrix,  no  objection  by 
heir,  2126   10. 
prior  to  settlement,  2122. 
probable  expenses  considered  on,  2120  10. 
right  to  greater  or  less  portion  not  to  affect 

right  to  hearing,  2129  11. 
suit  on  bond,  2126. 
to  illegitimate  children.  2138  14. 
whether   estate   "little  Indebted,"   fact  to   be 

determined  by  court,  2129  12. 
where  partition  necessary,  how  made,  2125. 
whole  share  or  part  distributed  where  bond 

given,  2126  11. 
widow  as  executrix,  and  for  creditors,  party 
aggrieved,   2126    12. 

PARTICIPATION 

estoppel  from,  2402  2. 

PARTICULARS,    BILL    OF.      See    tit.    BUI    of 
Particulars, 
as  to.  652,  1875. 
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PARTIES  IN  INTBRBST.  See  tits.  Parties  to 
Action)  Party  Beneficially  Interested  | 
Pleadlaca. 

all  must  be  joined,  408  8-23., 

PARTIESS  TO  Aef<ION.     See  tit  Pleadln«a. 

abatement  by  death,  etc.,  410. 
absence  of 

order    made    durlnir»    deemed    excepted    to, 

1061. 
postponement  of  trial  for,  001. 
action   to   be   in   name   of  party   in   interest, 

342. 
adding:  new,  446,  086. 
additional,  how  brouirht  in,  446. 
administrator.     See  tit.  ESxecutor  and  Adniln^ 
istrator. 
action  by  on  bond  of  former  executor,  etc., 

may  be  in  his  individual  name.  2064. 
as  to,   grenerally,  867,  2064. 
may  sue   without  beneficiary,  367. 
or  executor,  may  sue  without  joining:  ben- 
eficiary, 867. 
adverse   claim,   in   action   to   determine,   808, 

300,  1246. 
amended     and     supplemental     pleadings     to 

brinff  in,  necessary,  446. 
amendment,   changrlngr,   686. 
appeal-bond,     asslgrnee     of     judgment     must 
have  assigrnment  of,   to  sue  on,  866  163- 
170. 
application   to  be  made  party  by  Interested 

person,   446. 
as    witness,    construction     of     statute,     1688 

91. 
aaslsnment     of     tUngr     In     action     not     to 
prejndlee  defendants 
as  to,  grenerally,  see  analysis  of  172  pars., 

848. 
assiarnment  of 

negrotiable    instrument    before    maturity, 

840  6-9. 
non-negotiable     Instrument,     subject     to 
equities  and  set-off,  860  26-28. 
causes   of  action   assignable,   80S   3G-6ri. 
consideration  for  assignment,  351  66-103. 
discount    of    bill    before    acceptance,    840 
10-18. 
after  maturity,  840  19-25. 
equity    upholds    assignment    of    choses    in 

action,   840   2-4. 
what   constitutes   assignment,   864   109-126. 
what   does   not   constitute   an    assignment, 

866   127-131. 
when  assigniee  may  sue,  866  132-162. 
when  assignor  may  sue,  867  171,  172. 
associates  may  be  sued  by  name  of  associa- 
tion, 448. 
association,  suing,  443. 
bankruptcy,  44  12,  418  21,  2260. 
beneficiary  need  not  be  joined,  when,  867. 
bills   of  exchange,  parties   may  be  sued  to- 
gether, 406. 
bringing  in  other  parties.     See  tit.  Bringing 

In  Parties. 
character,  good,  admissibllfty  of  evidence  of, 

2400. 
child,  injury  or  death  of,  870. 
claimants    under   a   common   source   of   title 

may  unite,  880. 
cloud  on  title,  in  suit  to  remove, 


interest,  one  may  sue  for  all,  401. 
source,    holding    under,    may   join,   800. 
contempt  by,  1724. 
coparceners  may  join,  300,  400. 
corporations.      See   tit   Corporations. 

how  to  sue  and  be  sued,  846  26-32. 
cotenants 

may  sue  or  defend  jointly  or  severally,  400. 
part  may  sue  or  defend  for  all,  300,  400. 
court   may   order   others    to    be   brought    in, 

when,  446. 
death 

action  for 

by  negligence,  880. 
of  child,   870. 
of  party,  when  not  to  abate  action,  410. 
of  uninterested  party,  does  not  affect  ap- 
peal, 414  45. 
or  disability  of  party,  effect  of,  410. 
defect  of,  demurrer  for,  667. 
defendant 

all  persons  interested  may  be,  300,  401. 
definition   of,  210,  1673. 
in  action 

against  fire  department,  461. 

against  vessel,  1364. 

for    reconveyance    on    ground    of    fraud, 

406  46. 
on  joint  contract,  406  50-52. 
to   determine   conflicting   claims    to   real 
property,  808. 
as    to,    generally,    see    analysis    of    16 
pars.,  808. 
Incompetent  person  to  appear  by  guardian, 
871. 
as  to,  generally,  see  analysis  of  68  pars., 
871. 
infant  to  appear  by  guardian,  871. 

as  to,  generally,  see  analysis  of  68  pars., 
871. 
Insane  person  to,  appear  by  guardian,  871. 
as  to,  generally,  see  analysis  of  68  pars., 
871. 
plaintiff  may  sne  In  one  action  the  different 
parties 
In   insurance   policies,   406. 

as    to,    generally,    see    analysis    of    29 
pars.,  406. 
to  commercial  paper,  406. 

as    to,    generally,    see    analysis    of    29 
pars.,  406. 
subsequent    marriage    of    woman    sued    as 

a  feme  sole,  871  7-9. 
substitution  of,  410. 

tenants  in  common   may  sever  in  defend- 
ing actions,  400. 
as  to,  generally,  see  analysis  of  22  pars., 
400. 
those  united  in  interest  may  be  joined  as, 

401. 
where  married  women  sue,  864. 

as    to,    generally,    see    analysis    of    106 
pars.,  864. 
who  may  be  joined  as  defendants.  800. 
as    to,    generally,    see    analysis    of    158 
pars.,  800. 
wife  may  defend,  when,  371. 
wife  may  Intervene,  when,  871  5,   6. 
defense  by  one,   for  benefit  of  all,  401. 
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PARTIES  TO  ACTION  (Continued). 
dellnltloii  of 

defendant,  210,  157S. 
plaintiff.   210. 
deposition  of 

may  be  taken,  when,  2428  6. 
penalty   for   failure  to  £rive,  2428  7. 
dealvnated 

as  plaintiff  and  defendant,  210. 
how.   In  special  proceedings,   1578. 
different,  suinfir  in  one  action,  400. 
dUablUty  of 
as  to,  410. 
effect    on    limitation    of    action.      See    tit. 

Statute  of  lilmltatlona. 
when  not  to  abate  action,  400. 
distribution   of   estate   of   decedent,   in,  2120. 
ejectmenty   In 

as  to,  generally,  894  58,  59,  808,  800. 
summons  to   unknown,   1277,  1278. 
eminent   domain.     See   tit.   Bmlaent  Domain. 

as  to,  1707. 
escheat  proceedings.   In,   1701. 
estopped.     See  tit.  E3atoppel. 

who   are,   2820,   2824. 
executors.      See    tit.    ESxeentors   and   AdnUn- 
Istrators. 
action  by,  for  injury  or  death,  880. 
and  administrator,   as,  868   87-113. 
may   sue   without   beneflciaries,   867. 
necessary   in   action  on   street  assessment, 

2044    40-43. 
only    those    to    whom    letters    issued,    are 

required   to   be  Joined,  2054. 
what  ones  need  not  be  made,  2054. 
fictitious  name,  when  may  be  sued  by,  746. 
forcible   entry   and  detainer,   in,   1654. 
foreclosnre 

of  lien.  In.     See  tits.  Lieni  Meohanica'  Lien. 
of  mortgages.   In.     See  tit.   ForecliMlire  of 
Mortgage. 
as  to,  1228  147-177.^ 
guardian  ad  litem 

for    Infants,    etc.      See    tit.    Ovardlan    ad 

Itltem. 
how  appointed,  875. 
heirs   may    sue   for   wrongful   death,   880. 
how  designated,   1078. 
how    distinguished,    210. 
husband  and  wife,  864,  871. 
In  action 

by  or  against   married   woman,  864. 

as    to,    generally,    see    analysis    of    106 
,  pars.,   864. 
on  Joint  note,  406  53. 

in   action   against   Joint   tort-feasors   for 
injunction.  405  65-57. 
in  claim  and  delivery,   nominal   obligee,   806 

12. 
in   ejectment   proceedings.     See   tit.   Forcible 

Entry   and   Detainer. 
in   equity,  405  48. 
in   injunction,   owners   in   severalty.   Joinder, 

401   16. 
incompetent  persons  to  appear  by  guardian, 
871. 
as  to,  generally,  see  analysis  68  pars.,  871. 
Infant  to  appear  by  guardian,  871,  875,  2181. 
as  to,  generally,  see  analysis  of  68  pars., 
871. 


injury  of  child,  878. 

insane  person  to  appear  by  guardian,  S71. 
as  to,  generally,  see  analysis  of  68  pars. 
871. 
insurers  in  separate  poUdles  may  be  Joined 

406. 
Intercat 

in  action,  when  to  be  Joined,  808  401. 
real  party^  in,   to  sue,   842. 
transfer    of,   pendente   lite,   effect,   414   43 
44. 
interpleader.     See  tit.  Interpleader. 

when  and  how  maintained,  410. 
intervention  of.     See  tit.  Intervention. 
how  and  when  effected,  481. 
who  may  intervene,  481. 
Joinder  of 

in  suits  respecting  negotiable  instruments 

406. 
those  in  interest,  401. 
those   severally    liable   upon   same   obliga- 

^tion,  406. 
sureties,  406. 
Joint 

contracts.     See  tits.  Contractai  Joint  Con- 
tracts. 
debtors,    proceedings    against    parties    not 

severed   after  judgment,   1504-1506. 
tenants,  800,  400. 
Judge  or  Justice  who  Is,  disqualified,  180. 
Jvdgment 

against    one,    action    to    proceed    against 

others,  056. 
may    be    for    or    against   one    or    more    of 
the,  005. 
Justices'   court,   in,   appear   in   person   or   by 

attorney,  1867, 
landlord 

Joinder  of  as  defendant,  800. 
may  be  made  defendant,  800. 
legislature,  extension  of  time  during  attend- 
ance on,  1562. 
liable  to  impeachment  when  a  witness,  2483 

58-61. 
may  determine  order  of  his  proof,  2448  24-26. 
marriage  of,  effect,  410. 
married  woman,  864,  871. 

as  a,  husband  to  be  Joined,  when,  864. 
may  defend  suit  against  herself  and  hus- 
band. 871. 
mechanics'   lien,  etc,  1716. 
member  of 

religious  corporation  may  sue  for  all,  406 

65. 
voluntary    association    may    sue    for    all. 
406  68,  71.  . 
misjoinder  of,  demurrer  for,  567* 
names    of 

in  complaint,  545, 
in  eummons,  400. 
necessary  in  counterclaim,  614  67-79. 
negligence  causing  injury  or  death,  in  action 

for,  870,  880. 
negotiable    instruments,    in   Joinder   of   suits 

on,  406. 
new,  bringing  In,  446. 
nonjoinder  of,  demurrer  for,  567* 
nonsuit  by,  068. 

numerous,    one    or    more    may   prosecute   or 
defend  for  all,  401. 
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PARTIES  TO  ACTION  (Continued). 

one  may  prosecute  or  defend  tor  all,  401. 
other,  court  may  order  brought  in,  446. 
parent  may  sac 

for  injury  or  death  of  child,  879. 

for    seduction    of    daughter,   S78. 
partition,  in  action  for,  1286,  UfO,  1208. 
partner,  suing  alone,  405  62-64. 
plalntlirs 

SCtiOB  hT 

assignee     of     judgment     on     guardian's 

bond,  845  36. 
assignee    of   written    agreement    to    pay 

money,    847    78,    79. 
corporation  must  be  in  corporate  name, 

845  26-82. 

county    to    recover    license-tax,    845    38, 

89. 
holder  of  promissory  note,  846  58-62. 
private   individual   against   public   officer 

for  neglect  of  duty,  846  63. 
private  party,  public   interest,  846  57. 
successor  of  religious  incorporation,  847 

68. 
tcustee  of  express  trust,  847  71. 
action    for    money    belonging    to    general 

fund  of  county,  845  25. 
aetlon  on 

bond    of    officer,    state    or    corporation, 

party  plaintiff,  844  17. 
contract    for    distinct    sum    to    distinct 

payee,  844  23. 
mechanics'    lien,   assignee   to   secure   ac- 
count,  846   46. 
official    bond    of    county    treasurer,    84(t 

48. 
recognizance     In     criminal     proceedings, 

846  67. 

undertaking   on  appeal,  847   72-74. 
action  to 

be  prosecuted  In  name  of  real  party  in 
Interest,  842. 
as    to,    generally,    see    analysis    of    79 
pars.,  842. 
determine  right   on   usurpation  of  office, 

847  75. 

recover  delinquent  assessment  of  recla- 
mation  district,   346  64-66. 
all      persons      interested      may      be,      385, 

401« 
assignee    of   note   and   account,   consldera-    - 

tion,  844  15. 
assignment  conditional  on  recovery,  party   / 

in  Interest,  848  2,  3. 
associates    may   sue    by   name    of   associa- 
tion. 448. 
as  to,  generally,  see  analysis  of  55  P9.rs., 
44& 
beneficially  interested,  proper  party  plain- 
tiff, 846  51. 
certiorari.     See  tit.  Certiorari. 
creditor  of  one  of  class,  suing  for  benefit 

of  aM,   404   42-44. 
definition   of,   210,   1578. 
devisee   or  legatee,   may  sue  on   behalf  of 

himself  and  others,  405  45. 
executors  may  sue  without  joining  person 
beneficially    interested,    357. 
as    to,    generally,    see    analysis    of    113 
pars..    357. . 


father  may  sac  for 

injury  or  death  of  child,  879. 
as    to,    generally,    see    analysis    of    15 
pars.,  379. 
seduction    of    daughter,   878. 
In  partition  suit  by  one  for  all,  405  61. 
junior    purchaser    necessary    in    action    to 

quiet  title  by  grantor,  405  59. 
mandamus   by  people  without   relator,   340 

40-46. 
mother    may    sue    for    injury   or   death    of 

child,  when,  880   15. 
one  for  whom  contract  made  is  real  party 

in  interest,  846  49. 
parties    in    interest,    when    to    be    joined 
where  one  sues  for  all,  401. 
as  to,  generally,  see  analysis  of  71  pars., 
401. 
people,   use   of  name   of   as  parties   plain- 
tiff, 846   52,   53. 
persons  holding  title  under  common  source 
may  join,  when,  809. 
as  to,  generally,  see  analysis  of  32  pars., 
400. 
pledgee  of  promissory  note  and  mortgage, 

846  56. 
possession  of  and  legal  title  makes  person 

real   party  in  interest,  846  56. 
representative  may  sue  for  death  of,  when, 
caused    by    wrongful    act    of    another, 
880. 
as  to,  generally,  see  analysis  of  57  pars.. 
380.  I 

several   obligees,   party   beneficially   inter-  • 

ested  is,  847  69. 
tenants    In    common,    etc.,    may    sever    in 
bringing  actions,  409. 
as  to,  generally,  see  analysis  of  22  pars., 
409. 
those  united  in  interest  to  be  joined  as.  401. 
trustee    may    sue    without    joining    person 
beneficially  Interested,  357. 
as    to,    generally,    see    analysis    of    113 
pars.,  357. 
unmarried    female    may    sue    for    her    own 
seduction,  376. 
as  to,  generally,  see  analysis  of  42  pars.-, 
876. 
Who  is  real  party  in  interest,  843  4-14. 
who  may  be  joined  as,  885. 

as  to,  generally,  see  analysis  of  76  pars., 
385. 
widow   of  intestate  proper  party  plaintiff, 
when,  847  77. 
possession,   joining  persons   in   with   persons 

out  of  as   defendants,  398. 
production   of  books   and  papers,   1508. 
promissory    noje,    parties    may    be    sued    to- 
gether, 406. 
qaletlng   title 

in  action  for,  1246, 
joindeV,   390. 
quo  warranto,   in  action  of,  1318,  1844. 
real  party  In  interest  to  sue,  342. 
record    of    court,    parties    cannot    contradict, 

2264.     ' 
redemption,  in  suit  for,  324. 
refusal   to  join   as   plaintiff,   401. 
replevin,     tenants     In     common     cannot     be 
joined  in,  401  20,   21. 
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PARTIES  TO  ACTION   (Continued). 
repreaentattve 

may   sue   for  wrongful   death, 
substitution   of,  410. 
same,  are  deemed  to  be,  when, 
seduction.  376,  378. 
separate  property,  364. 
service  on,  manner  of,  1510,  1522. 
several  owners  Joining,  809. 
severally    liable,    parties    on    written    instru- 
ment in  one  action,  406. 
special   proceedings   in,    1S78. 
statute,     person     authorized     by,     may     sue 

without  Joining  beneficiary,  367. 
striking  out,  686. 

substitution  of.     See  tit.  Substitution  of  Par- 
ties. 
as  to,  410,  419. 
of  successor  in  Interest,  410. 
where  party   Interpleads,   431. 
suit  by  one,  for  benefit  of  all,  401. 
sureties 

Joinder  of,  in  suit  on  obligation,  406. 
liable  on  separate  instruments,  may  be  sued 
In  one  action,  406. 
tenants  in  common,  Joint  tenants,  owners  In 
severalty,  Joining  as  plaintiffs,  390,  409. 
to  counterclaim,   1116  4. 
transfer    of 

action,  cause  of,  does  not  abate  it,  410. 
interest,   action   does  not  abate,   410. 
trust,  suit  to  establish,  in,  300. 
trustee 
1  may   sue   without   beneficiary,   357. 

of  express  trust 

may  sue  without  Joining  beneficiary,  857. 
who   is,  857. 
i       unconnected  persons,  Joinder  as  parties,  401 
;  27-82. 

unknotvn 

fictitious  name  for,  746. 

In    suit    to    quiet   title,    summons    to,    1977, 
1278. 
may    be    described    by    fictitious    name, 
when,   746. 
unmarried  female  may  recover  for  her  own 

seduction,    876.. 
usurpation  of  ofilce  or  franchise,  1818. 
vessel,  defendant  In  action  against,  1864. 
what  executors  are  not,  20M. 
when  one  or  more  may  prosecute  or  defend 

for  all,  401« 
who     considered     as,     In     service    by    mail, 
1526   8. 
PARTITION.      See    tit    Distribution   mnd 
titlon. 
nbstraet  of  title 

an  expense  thereof,  1816. 
by  whom  made,  1816. 
correction    of,   1815. 
costs  to  be  allowed,  when,  1S16* 
I  custody  of,   1316. 

'  espense  of,  1316. 

how  made  and  verified,  1816. 
keeping  for  inspection,  1816. 
notice 

of  making,   1316. 
that  open  for  Inspection,  1816. 
plaintiff  may  procure,  1816. 
verified,  how.   1816. 


aetlon 

for,  who  may  bring, 
as  to,  generally,  see  analysis  of  43  pars., 
1287. 
must  be  in  name  of  real  party  in  Interest, 

1287  3-10. 
not  barred   without  adverse   possession  or 

repudiation   of  trust.   1288   12. 
where  brought,  461. 
administrator  in   possession   does  not  devest 

heir.   1288   10,   11. 
agreement    for    partition    upheld    if    ratified. 

1302    2. 
allottlnur  and  locating 

land  to  purchaser  from  tenant  in  common. 
*       when,    1302. 
shares   of   each,   1801. 
allovraace 

for    action    brought    or    defended    by    one, 

1814. 
for  expenditures  for  common  benefit.  1814. 
of  expenses  paid  by  one  tenant,  1814. 
ans^ver  of  defendants 
as   to,   12&4. 
disclaimer  insufllcient  unless  absolute  and 

unconditional,  1204  4. 
must  show  extent  of  defendant's  interest, 

1204   3. 
what  to  contain,  1288. 

as  to,  generally,  see  analysis  of  8  pars., 
1208. 
appeal    lies     from    what    orders    respecting, 

1477,  1480  117-125. 
application    of    proceeds    where   property   Is 

combined,    1806. 
apportionment  of  counsel  fees  and  expenses, 

1814. 
arbitration  in  case  of,  1706. 
attorney 

appointment  to  represent  party  in,  1209. 
fee  of  as  costs  in,  1686  14.  , 

city    included    in    property,    proceedings    in 

case    of,    1200. 
collateral  impeachment  of  Judgment  in, 

39. 
commissioners 

to  make,  are  not  necessary,  when,  8168. 
when   unequal  partition  ordered,   1812. 
compensatory    adjustment,    1812. 

to  tenant  whose  estate  ifi  sold,  1808. 
complaint  in,  1201,  1202; 

in  case  of  unknown  party  or  interest, 
must  set  forth  interest  of  parties, 
must  show  what,  1288  18-18. 
where  interest  is  unknown  or  contingent, 
1201. 
construction  of  prorlslon 

after  amendments  in,  719  284. 
relating  to,   1980  19-28. 
contingent  interest. 


as  to,  1810. 

must  be  recorded,  and  will  be  bar  against 

parties,  1811. 
recording,   1811* 
will  bar  whom,  1811« 
costs  on 

as  to,   1818,  1814. 

includes   attorney's   fees,   1818. 

Judgment  for,   how  enforced,  1818. 
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PARTITION    (Continued), 
costs  on 

default  of  parties  served,  confession  of  as 

Interest,  1904  4. 
lien  upon  shares  of  parceners,  181S. 

as  to,'  erenerally,  see  analysis  of  8  pars., 
1814. 
lien  on  undivided  share,  made  subject  to, 
1806. 
of.  a  lien  on  shares  of  parceners,  1318. 
of,  application  of  proceeds  of  sale  to,  1806. 
of  previous   lltigration,   1814. 
of  proceedings,   apportionment  of,   1806. 
of.     when     restricted     to     certain     parties, 
1312. 
cotenancy    and    copartnership    differentiated, 

1289  24. 
coiuisel   fees 

a  lien  on  shares,  1818. 
incurred    by   one    tenant,    1814. 
court 

as  to,  generally,  see  analysis  of  16  pars., 

1300. 
by  consent,  may  appoint  a  single  referee. 

1814. 
direction  to  referee  to  survey  and  appraise. 

1200. 
may  confirm,  adjudge,  modify,  or  set  aside 

the  report,  1200. 
may  order  a  sale  in  partition  and  appoint 

referees  therefor,  1200. 
must   ascertain    and   secure   the   value    of 
future   contingent   or  vested   Interests, 
1806. 
must  direct  terms  of  sale  or  credit,  1307. 
proceedings  wherein  all  parties  die,  become 

insane,  etc.,  1200. 
right  of  tenant   in  common,   having  made 
improvements,  to  purchase,  1209. 
cross-complaint  is  surplusage  in,  when,  632  97. 
death 

of  party,  heir  must  be  brought  In,  416  74. 

or  disability  pending,  proceedings  on,  1200. 

decedent's  estate,  of,  on  partial  distribution, 

2125. 
decree   of   between   heirs,   stayed   by   under- 
taking on  appeal.  14S4  27. 
devisee  entitled  to,  2156  9,  10. 
disbursements  in.  interest  on,  when,  1815. 
division  of  property  must  be  made,  how,  1801. 
duty  of  commissioners,  2158. 

to  make  report,  2158. 
easements.  1200. 

effect  of  Interlocutory  decree  of,   1804  5. 
equitable    estate    in    land,    is    real    property, 

and  may  be,  1280  26,  27. 
estate 

decedent's    cannot    be    partitioned    during 

administration,  1205  6. 
for  life 

may   be  set   off  in   part   of  property  not 

sold,   when,    1306. 
or  years,  unknown  tenant  of,  protection 
of,    1808. 
for  years,  may  be  set  off  in  part  of  prop- 
erty  not  sold,   when,    1306. 
in   different   counties,   how   divided,   2155. 
may  be   sold,   2158. 
of   decedent   cannot    be   partitioned    during 

administration.    1205    6. 
only  in  land  without  possession,  1280  28.  29. 


oxeevtor 

cannot  maintain,  1800  55,  56. 
possossion  of,  for  purpose  of,  2085. 
expenses  of 

apportioning,   1305.  "^ 

incurred  for  common  benefit,  1814. 

must    be    apportioned    among   the    parties, 

1805. 
paid  by  one  tenant  in  common,  allowance 
of.   1814. 
fees,  apportionment  of,  1805. 
future  Interests 

court  must  ascertain  and  protect,  1808. 
how  protected.   1808. 
generally,  1286-1315. 
grantee  of  heir  entitled  to,  2156  9,   10. 
suardlan 

assent    of.    authority    of    court    necessary, 

and  obtained   how,  2224. 
authority    of    on    partition    of    ward's    in- 
terest, 2224. 
consent  by,   1813,  2224. 
may   consent    to    without    action,    and    ex-* 

ecute  releases,  1818,  2224. 
may  receive  proceeds  of,   1312. 

must  give  undertaking  on,   1312. 
receiving  proceeds  of,  must  give  undertak- 
ing. 1812. 
homestead,  1301. 

if  sale   confirmed,   conveyance   may   be   exe- 
cuted, 1810. 
Improvements 

apportionment  of,  1801. 

appraisement  of,  1200. 

in     partition     of     site     of     town     or     city, 

1200. 
value  of  made  by  tenant  in  common  must 
be  excluded,  1802. 
encumbered    property.    1806. 
infant's  share,  1812,  2224. 
insanity  of  person  pending,   proceedings  on, 

1200. 
Interest  allowed  on  disbursements,  1815. 
intereat  of  all  parties  muat  be  set  forth  In 
complaint 
as  to,  1201. 

complaint  must  show.  1201  4-6. 
facts  of  Interest  known  to  plaintiff  cannot 

be  proved  without  allegation,  1202  7. 
generally,  see  analysis  of  11  pars.,  1201. 
intervention  in,  481,  1202  8-11. 
interlocutory  decree  in,  1207  4-11. 
intervention.  481,  1202  8-11. 
investments   by  clerk,   1312. 
Issues  at  law  and  in  equity  determined,  1207 

12. 
Jndirmcnt 
as  to,   1308. 
final,  is  conclusive  upon  party  served,  1304 

6-8. 
enforced  how,  1157. 
for  costs  in,  1140  46. 
in.  binds  whom,  1308. 
in,  effect  of  death  of  party.  1308. 
in,   not   to   affect   what   tenants   for   years, 

1305. 
not    to    affect    tenants    for    years    to    the 
whole  property,   1305. 
Jurisdiction    exhausted    when    estate    settled, 
property  set  over.  21.'*5  2. 
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lien 

appointment    of    referee    to    inquire    into, 

1208. 
holders  of  not^  of  record,  need  not  be  made 

parties,  1292. 
of  defendant,  answer  must  set  forth,  1298. 
on    undivided    interest    of    any    party    is 
charge    only    upon    share    assigned    to 
such  party,   1806. 
proceeds  of  sale  to  be  applied  to  discharge 
of,  180«. 
llemholder 

holding  other  securities,   may  be  required 

to  first  exhaust  them,  1806. 
marshaling   properties,    130d. 
must  be  made  parties,  or  referee  appointed 

to  determine  rights,  1298. 
must    be    notified    to    appear    and    defend 

before   referee   appointed,    1298. 
not   of  record,   need   not   be  made   parties, 

1292. 
notice  to»  to  appear 
before    referee,    1288. 
how   served,    1208. 
plaintiCt  to   record  notice   of,   1286. 
purchaser,  1811. 
recorded  rights,  1292,  1298. 
life  or  years 

estate  for,  how  set  out,  1808. 
tenant's  compensation,   1808* 
lis  pendens 

must  be  filed,  1292. 
plaintiflC   must   file   ootice   of,   129l» 
lots  must  be  sold  separately,  1809. 
lunatic,    guardian    may   consent    to   partition 

and  execute  releases,  1818. 
lunatic's  shares,   1812»  2224. 
may   be  made,   although   some   of   the   heirs, 
etc.,  have  parted  with  their  interest,  21S5. 
assignee  for  security  not  provided  for  by 

statute,  2156  12. 
encumbrancer  not  provided  for  by  statute, 

2156  11. 
mortgagee    not    provided    for    by    statute, 

2156  11. 
purchaser   from   heirs   placed   in   shoes   of 
grantor,  2157  13. 
mining  right,  1289  30. 

must  be  made  according  to  the  rights  of  the 

parties  as  determined  by  the  court,  1801. 

allotting  land  to  purchaser  from  tenant  in 

common,   when,   1802. 
setting  aside  road  or  street,  when,  1802. 
value  of  improvements  made  by  tenant  in 
common  must  be  excluded,   1802. 
new  trial  in  civil  action  in,  1072  18. 
non-residents 

claiming  lien,  notice  to  appear,  how  served, 

1208. 
service  on  by  publication,  1288. 
notice 

required    before    commissioners    appointed, 

2155   3. 
thereof,  2154. 

to  all  persons  and  guardians  before,  must 
be  given,  2158. 
of  estate.     See  tit.  Dlstrlbntlon  and  Partition. 
not  made  unless  petition  filed  before  distri- 
bution,  2146   32. 


of  homestead  not  allowed  during  minority  ol 

children.  1917  96. 
of  Joint  tenure  only  in  probate,  2154  2-6. 
order 

for,  1299,  1801,  1806-1818. 
of    reference,    error    where    an    unknown 
party,  1042  14. 
original  cotenants,  rights  may  be  first  sped- 

fied,  1298  13-15. 
owelty,  2157. 
partial 

as   to,   1296. 

construction  of  provision,  1297  2. 
generally,  see  analysis  of  16  pars.,  1296; 
proceedings   in,    1296. 
when  to  be  ordered,  1296. 
particular     portions     of     general     contract, 
cannot  be  appropriated  by  one  cotenant, 
1290  31. 
parties 

as  to,  342,  446,  1286-1292. 

death  or  disability  of  pending  the  action, 

proceedings   on,  1299. 
llenholders  of  record  must  be  made, 

not   of   record,   need   not,   1298. 
non-resident,   service  by  publication, 
ordering   In    llenholders,    1298. 
party  holding  other  securities,  may  be  re- 
quired  to   exhaust   them,   1806L 
purchasers    and    llenholders   not   of    record 

need  not  be  made,  1292. 
rights  of  all  may  be  ascertained,  1894. 


owners,  rights  to  be  ascertained, 
rights    of    may    be    considered    together, 

1294. 
service   on  by  publication,  1298. 
"person  having  an  interest,"  includes  whom, 

1291   43. 
plaintiCt    must    file    notice    of    lis    pendens, 

1292. 
powers  of  guardian  In,  2224. 

assent  to,  2224  (note), 
proceedings      where      lienholder      purchases, 

1811. 
proceeds  of  sale 

belonging  to  nnknown 
or  absent  party 

duty  of  county  clerk  in  investing,  1812. 
invested  in  county  clerk's  name,  1811. 
must    be     invested    for     their    benefit, 

1811. 
must  be  made  in  the  name  of  the  clerk 

of  the  county,  1811. 
when    interest    of   parties    ascertained, 
security    must    be    taken    in    their 
name,  1812^ 
parties    or    non-residents,    must    be    in- 
vested,  1811. 
deposit  In  court,  1806. 

distribution    of,    compelling   party   holding 
security  to  exhaust,  1806. 
where      lienholdei^     becomes      purchaser. 
1811. 
guardian  of  infant  or  lunatic  may  receive 

ward's  share.  1812,*  2224. 
how  disposed  of  to  protect  future  interests, 

1308. 
non-resident    or   unknown   owners   of,    dis- 
position,   1811. 
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proceeds  of  sale 
order 

conflrmlnfi:   sale   may   direct   disposition 

of,  ISIO. 
directing  investment  of  share  of  infant, 
lunatic,   or   non-resident,   1807. 
of  encumbered  property,  application  of,  18041. 
paid   into   court,   cause   may   be   continued 
for  determination  of  claims  of  parties, 
1807. 
takings   testimony    to    determine    rights    to, 

1807. 
where  Uenholder  becomes  purchaser,   1311. 
purchasers,  guardians,  and  referees  n:tiy  not 

be,   1309. 
receiver  in  case  of,  024  35-40. 
referee 

as  to,  1208. 

city  or  town  site,  duty  in  partitioning,  1298. 

may   take  securities   for  purchase   moneys, 

1808. 
must   make   report   to   court.      See    "report 

of  referees,**  this  title, 
new,  court  may  appoint,  when,  IS'S. 
number  of,  1280. 

report  of.     See  "report  of  referees,*'  this  title. 
sale  by.     See  "sale/*  this  title. 
slngrle 

may  appoint  by  consent,   1314. 
powers  of,  1814. 
to  determine  rights  of  Ifenholderin 
notice  to  appear,   1208. 
service  on  absentees,   1298. 
town  or  city  site,  duty  of  In  partitioning, 
1200. 
release  may  be  executed  by  guardian  with- 
out action,  1818. 
relief    in    equity    against   mistake.      See    tit. 
Errors,  Dcfeets,  etc. 
as  to,  712  285. 
report  of  referees 
as  to,   1808. 
confirmation   of   subject   to   sound   Judicial 

discretion,  1804  9,  10. 
court    may    affirm,    modify,    or    set    aside, 

1200,   1808. 
generally,    see    analysis    of   11   pars.,    1804| 

also  of  14  pars.,  1300. 
final  Judgment  thereon,  1308. 
to  contain  what,  1308,  1809. 
to   court 

of  proceedings,  1308. 
of  sale,  1800. 
rights    of    all    parties    to    be    ascertained    In 
I  action 

adverse    occupants,    rights    of    determined, 

1205   8. 
as  to,  1204.  , 

determination  of,  1204,  1208  16. 
estate    of   decedent    cannot    be    partitioned 

during  administration,    1205   6. 
generally,  see  analysis  of  19  pars.,  1204. 
judgment  concludes  all  parties  summoned, 

1205  7-12. 
lien    of   Interest   of   plaintlfC   does   not   de- 
prive of  right,   1205  12. 
questions    affecting    right    of    plaintiff    de- 
termined,  1295  4. 
to  be  determined  before  partition,  1298  16. 


road  or  street 

effect  of  on  existing,   1801. 
setting  forth  portion  of,  1200,  1801. 
■ale 

after  confirmation  of,   conveyance  may  be 

executed,  1810. 
agreement  as  to  shares,  filing  of,  1812. 
allowance  in  discretion  of  court,  1805  3,  4. 
as   to,   1200,   1801. 
before  ordering,  title  must  be  ascertained, 

1204. 
by  referee,  to  be  at  public  auction,  1807. 
confirmed,    conveyance    may    be    executed, 

1810. 
cotenant    purchasing,     receipt    for    claim, 

1811. 
credit 

court  must  direct  terms,  1807. 
on   security,   1808. 
encumbered    property,    application   of   pro- 
ceeds   on,    1806. 
srnardian   of  infant 
or  lunatic 

may  not  purchase  at,  1800. 
may  receive  proceeds,  1800,  1807. 
party,  may  not  be  interested,  1800. 
If  sale  confirmed,   conveyance  may  be   ex- 
ecuted, 1310. 
Uenholder   may   become   purchaser,   1811. 
lots  must  be  sold  separately,   1809. 
notice  of,  and  its  requisites,  1807. 
of  site  of  toi^n  or  city 

improvements,  right  of  cotenant  to  pur- 
chase,  1200. 
when  ordered,  1200. 
of    specific    tract,    by    tenant    in    common, 

how  such  land  allotted,   1301. 
order 

confirming,   to  direct  disposition   of  pro- 
ceeds,   1807. 
to  direct 

Investment  of  proceeds,  when,  1807. 
terms  of,   1807. 
proceedings     when     Uenholder     purchases, 

1811« 
proceeds  of  encumbered  property,  how  dis- 
posed of.  1300,  1807. 
public,  to  be,  1807. 
purchasers,  who.  may  be,   1800. 
referee  must  make  report  of  to  court,    1809. 
report  of 
filing.  1800. 

referee  must  make  of  to  court,  1800. 
requisites  of,  1800. 
rights    of    unknown    parties    to    be    ascer- 
tained  before,   1204. 
secnrities 

for  parchase  money 

in  whose  name  taken,  1808,  1811,  1812. 
Infants  parties,   1808. 
referee  may   take,   1808. 
must  be  taken  In  names  of  parties,  1812. 
receipt  to  be  filed,  1812. 
taken  by  referee,  distribution  of,  1806. 
single   lots   must  be   sold   separately,   1800. 
terms  of 

court  to  direct,   1307. 

must   be    made   known   at   time   of   sale, 

1800. 
to  be  published,  1309. 
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sale 

to  be  at  public  auction,   1807. 
when  may  be  ordered,  1280. 
who  may  be  purchasers  at,  1300. 
who  may  not  be  purchasers  at,  1200. 
■eearitlea 
as   to,    1312. 

in  whoso  name  to  be  taken,  1806,  1811,  1812. 
infant  parties,   1308. 
referees  may  take,  1308. 
distribution   of,   1806. 
service    upon    unknown    parties   by   publica- 
tion,   1293. 
setting  aside  for  road  or  street,  when,  1802. 
•hare 

of    Infant,    may   be   paid    to   his    guardian, 

1312. 
set  oft  by  metes  and  bounds,  2157. 
■pe«iflc 

bounds,  sale  by,  of  land  in  common,  1803  4. 
parcel  of  tract 

conveyance  of,   effect,   1301. 
title  of  purchaser  of,  good,  when,  1806  11. 
statute  of  limitations  applies  in  only  where 
party  has  lost  all  Interest  in  land,  1204 
6-8. 
street    or    road,    setting    forth    portion    of, 

1200,   1301. 
suit   by   one   having   community   of   interest, 

sets  statute  running,  406  61. 
■nmnioiia 

must  be  directed  to  all  persons  interested 

in   the  property,   1208. 
service   of  by  publication.     See  tit   Publi- 
cation of  SunmoBS. 
as  to,  1208. 
survey  in,  2686  250. 
■orreyor  In 

fees  of,  apportionment  of,  1806. 
may  be   employed,   1801. 
tenant 

for  years  less  than  ten,  not  affected,  1806. 
unknown,  1308,  1811. 

whose   estate   has   been   sold   shall   receive 
compensation,  1808. 
court 

may  fix  compensation  for,  1808. 
must  protect  unknown,   1808. 
terms  of  sale.     See  ''sale,"  this  title. 

must    be    made    known    at    time    of    sale, 
1300. 
time  of  filing  petition,  2164. 
title,  as  to,  1200  38-41. 
to  be  recorded.  2168. 

townsite,    proceedings   on   partition   of,   1200. 
trial    of,    1204. 
unequal  compensation,  1812. 


Interests,  protection  of,  1200. 
owners,   protection   of,   1200. 
parties  may  be  served  by  publication,  1208. 
tenants,    court  must   protect,   1808. 
value    of   improvements    by    tenant    In    com- 
mon must  be  excluded,  1802. 
vested    future    interests,    must   be   protected, 

1808. 
ward's  estate,  of,  2224. 

when    property    includes    city    or    townsite, 
proceedings,  1200. 


when  unequal  partition  Is  ordered,  compen- 
sation may  be  adjudged  in  certain  cases, 
1312. 

Where   action   for  must   be   brought,  461. 

who  may  bring  aptlon  for,  1288. 

who  may  purchase  at,  1800. 

who  may  not  purchase  at,  1809. 

whole    estate    may    be    assigned    to    one    In 
certain   cases,   2167. 
by  whom  and  how,  2167. 

PARTITION    FENCE.      See    tit.    Bonndarien. 

enjoining  erection  to  height  of  more  than 
ten  feet,  818  60-64. 

PARTNER  AND  PARTNERSHIP.     See  tit.   Co- 
partners. 

accounting    must    be    with     executor,     1889 

57. 
action 

by  and  against,  446  33-56. 
to  recover  Interest  in  and  for  accounting, 
venue,    470   88. 
administrator 
cannot  be,  1887. 
partner  as,  1837. 
adopting    or    acquiescing    iji    fraud    of    co- 
partner,  arrest    for,   773   47-49. 
cannot  sue  one  another,  388  42,   43. 
counterclaim,    purchase    of    claims     against, 

622  56. 
deceased  member.  Interest  of,  1809  58. 
declarations   of  partner,   2288. 
dissolution    of,     attorney's    fee    as    cost     in. 

1636   15. 
estate  of  deceased  person,  rights,  2060. 
executor's  sale  of  firm  interest,  19iK(. 
firm  name,  sued  by,  448. 
former  with   matters   unsettled  ineligible   as 

administrator,    1840    17. 
good-will  passes   to  survivor,  1996   4. 
interest  of  decedent  in  must  be  Included   in 

inventory,  1889  2. 
Judicial  officer  not  to  have  partner  practis- 
ing, 127. 
Juror,  partner  disqualified,  994. 
one  suing  alone  may  recover  whole  amount. 

when,  406  62-64. 
petition  for  sale  of  mine  by,  1907. 
presumption  of.     See  tit.  Presumptions. 
as  to,  2878. 

in  favor  of  contract  of,  2878. 
receiver  for,  010. 
referee,  partner  cannot  be,  1044. 
suit  in  firm  name,  443. 
■nrrivlng 

compelling  accounting  by,  2060. 
duty  of  to  account,  2060. 
may  sue  alone,  410  15. 
to  settle  up  business,  2060. 

PARTNERSHIP   AFFAIRS 

surviving  partner.  See  tit.  SurrlTlns  Part- 
ner. 

PARTNERSHIP  ACCOUNTS  AND  ACCOUNT- 
ING 

action  accrues  on,  when,  217  86. 

bringing  in  parties  on,  480  4C. 

failure  to  demand  accounting,  effect,  217  86- 

89. 
Judgment  for   and   directing  sale,    etc,   stay 

by  undertaking  on  appeal,  1464  28. 
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PARTBTBRSHIP  INTBRBSTS 

of  decedent,  how  sold,   190S. 

PARTNBRSHIP   lilABIIilTY 

brinslnff  in  parties  in  action  to  enforce,  4S0  47. 

PARTNBRSHIP     PROPBRTT 

may    be    attached    to    extent    of    interest    of 

pledgreor,   881  33. 
not  exempt  from  execution,  1171  86. 
purchase    of    at    administrator's,    etc.,    sale, 

voidable.  2028  10. 

PART-PAYMEBTT.     See  tit.  Payment. 

by  one  of  several  oblisors,  effect  on  statute, 
S40  66,   67. 

PARTY   BBNESriCIALIiY   INTESRBSTBD 

action    to    annul    order    of    supervisors    by, 

1582  4. 
defendant  in  action  for  partition  is,  1B82  6. 
ia  proeeedlnc*  for 
mandamus,  1B97  6-19. 
writ  of  prohibition,  1«06  19-29. 
only  party  to  record  can  appeal,  1B82  6. 
plain,    speedy,    and    adequate    remedy    is    al- 
lowed by  our  practice,  1682  7. 
■tmncer  to 

proceedingrs  not  affected  thereby,  1582  8. 
record   who   has    been   injuriously   affected 
may  move  to  set  aside  order  or  judg- 
ment, 1582  9. 
taxpayer    interested    only    in    common    with 

others,   1682  10-13. 
to  sue,  242. 

PATBBTT.    See  tits.  Patent  Rlffltti  State  Patent; 
United  States  Patent. 
eonlUet 

between  and   decree  of  conflrnlation,   26419 
88. 

in   calls  of,  2664  35. 
copy  of  admissible  in  evidence,  when,  2848  8. 
limitation    of   actions   by   patentee   of   state. 


of  United  States,  is  conclusive,  2668  76. 

to    administrator    entitles    him    to    sue    for 

recoveVy,  2044  80. 
to  land,  action  to  cancel  where  procured  by 

fraud,  limitation,  209  129,  130. 

PATENT    RIGHT 

compelling  assignment  to  receiver,  946  117. 
interest    in    reached    on    supplementary   pro- 
ceedings,  1205  17. 
not  attac'^able,  884  87,  88. 
not  subject  to  execution,  1169  6. 

PATENTED  MINIBTO  CLAIM 

right   to  show  title  by  pedis   possessio,   1264 
167. 

PATENTEE 

may  maintain  action,  when,  225  4. 
statute  of  limitations  against  begins  to  run, 
when.  2S8  107,  108. 

PAYMENT.     See  tits.  Part-Payment  i  Tender. 

an   offer  equivalent  to,  when,  2555. 

attorney  may 

.    not  release  debtor  without  full,  105  316. 

receive  and  receipt  for,  185  160-166. 
authority  of  attorney  to  receive,  186  168-178. 
by  Joint  debtor  who  is  in  fact  surety,  effect, 

1144  26. 
does  not  always  amount  to  satisfaction,  1144 

24. 


effect  of,   1144  23. 

in    building   contracts.      See    tit    Meehanies' 
Uen. 

is  new  matter,  when,  604  269-261. 
Is  not  new  matter,  when.  604  262-277. 
%  not  presumed  from   running  of  statute,  219 
113. 
of  allowance.    See  tit  Support  of  FanUly. 
offer 

by  letter,  sufficient,  2666  2. 

in     writing     to     surrender     title     to     lots, 

2666  3. 
to  pay  money,  2666  4. 
on    mortgage,    attorney   may   receive,    when, 

186   166,   167. 
one  entitled  to  receipt  on,  2666. 
party  making  entitled  to  receipt,  2666. 
presumption 

of  from  possession  of  order.  2278. 
that  money  paid  was  due,  2878. 
that  obligation  delivered  up  has  been,  paid, 
2878. 
tender 

objection  to  must  be  specified,  2666. 
offer  in  writing  to  pay,  equivalent  to,2666. 
unverified  answer  alleging,  641  16. 
whoever  makes  entitled   to   receipt     See  tit. 
Reeelpt. 

PEACEABIiE   POSSESSION.     See  tit.    Forcible 
Entry  and  Detainer. 

PEDDLER'S  HORSE 

exempt  from  execution,  1172  48-60. 

PEDIOREE.     See  tit.  E>vidence. 
common   reputation,  2206  78,   79. 

evidence   of,    when    admissible,   9288. 
common-law  rule  retained,  2206  76,  77. 
declarations  of,  2206  72. 

decedent,   evidence   of,   2278. 
entry  in  family  bible,  2205  72-76. 
venue  of  action  to  establish,  462. 
what  admissible  as  evidence  of,  2288. 

PENALTY.      See    tits.    Contempti    Fines|    For^ 
feltnrei  Imprisonment, 
action  to 

enforce   limitation,   818   9-15. 
recover 

on    delinquent    tax,    limitation,    818   8. 
within  Jurisdiction  cTf  Justice,  when,  100  76. 
arrest 

for,  in  Justices'  court,  1880. 
in  action  for,  760. 
attachment  for  not  producing  will,  1806. 
contempt,    for,   1788. 
defacing  or  taking  down  notice  of  execution 

sale,    for,   1176. 
disobeying  mandate,   1608. 
.  embezzling   decedent's    estate,    or   disobeying 
citation     to     appear     and     be     examined 
regardinf^.  for,  1004. 
failing  to  produce  will,  1808. 
lines 

actions  for,  in  police  court,  1406. 
for  contempts,  1788. 
Juror  not  appearing,  164. 
on  state  officers,  1518. 
usurpation   of  office,   1844. 
for  embezzlement  of  estate,  1008. 
for     failure     of     party     to     give     deposition, 
2423    7. 
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PENALTY   (Continued). 

for  refusal  to  obey  citation  where  suspected 

of  embezzlement  of  estate,  1008. 
for  violation  of  law  not  taken  away  by  re- 
peal, 814  26,   27. 
Jorladiction  of  actlonB  to  recover 

for  excessive  fares  against  railroads,  77  94. 
for  excessive  tolls,  77   99. 
Justices'    court,    action    to   recover   in,   OS. 
limitation  of  action  on 
as  to,  288,  812. 

to  recover  from  stockholders  and  directors, 
833. 
mandamus,   for  disobedience   to,   1608. 
practising  as  an  attorney  without  a  license, 

167. 
selling  under  execution   without  notice,   for, 

1176. 
will,    for   non-delivery   of   to   probate   court, 
1808. 

PENDESNCT   OF  ACHTIOlf 

as  ground  for  demurrer,  667. 

demurrer  on  ground   of  pendency  of  action, 

567. 
notice  of 

affecting   title   to   real   property.     See   tit. 

lila  Pendens. 
filing   of,   604. 
when  action  deemed  pending,  UKT. 

PENDING 

action,  when  deemed,  1607. 

PENDING  ACTION 

demurrer  on  ground  of,  667. 

PENDING  PROCEEDINGS 

code,  effect  on,   1, 

PENDENTE    lilTB 

alienation  of  property  during,  effect,  1668  6. 
alimony,   1568  6,   7. 
PEOPLE   OF   STATE.     See   tit.   State. 
execution  to  be  in  name  of,  1160. 
name,   when   to  be  used,  842. 
not   required    to    give    bonds   when   party   to 

action,   1671. 
security,  do  not  give,  888,  1571. 

PERFORMANCE 

conditions   precedent   in   contract,   650. 
time  of,  of  act,  may  be  extended,  1662. 
PERISHABLE  PROPERTY.    See  tit.  Execution, 
accounts  without  suit  to  be  collected,  880. 
appeal    from    judgment    directing    sale    does 

not  stay,  1462. 
attachment  of 
as  to,  880. 

proceeds  of  sale  of,  806. 
definition  of,  809  3. 
groceries  and  provisions  consisting  of  canned 

goods,   etc.,  not  perishable,  900  4. 
how  sold,  800. 
Judgment    for    sale    of,    no    stay    on    appeal, 

1464  29. 
notice  of  execution  sale  of,  1175. 
sale   by   executor   or   administrator,    1004. 

PERJURY 

accomplice  may  be  one  witness,  2400  6. 
credit  of,  a  question  for  Jury,  2400  6. 
corroborating    evidence,    word    "strong"    im- 
proper   before    "corroborating,"    2401    16. 
direct  evidence  only  as  to   falsity,  2400   2.     
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evidence  of  must  be  corroborated,  2400  8. 

as   to  sufiiciency   of  corroboration,   2400  3. 
in  probate,  new  affidavit  of  publication,  2400 

12. 
irregularity    in    proceedings    not    to    prevent 

any  witness  testifying,  2400  9. 
more    than    one    witness    required    to    prove, 
2800. 
as  to,  see  analysis  of  17  pars.,  2308. 
number  of  witnesses   to  prove,  2265. 
oath.     See  tit.  Oath.  * 

administered  by  one  authorized.  2400  10. 
positive  and  more  than  one  witness  required, 

2400  4. 

proof  necessary,  2300. 
provlalou  as  to 

instructions  regarding  oral  admissions  ap- 
plicable   to.    2534    326. 

statutory  enactment  of  common  law,  21Cd  13. 
sworn   to   testify   "truly"   essence  of  offense, 

2401  14. 

testimony  false  and  known  to  be  so.  2401  15. 
PERMISSION 

occupancy    by    destroys    adverse    possession. 
22D  ^8. 
•PERPETUATING   TESTIMOXY.      See    tit.    Pr€>- 
cee<llng   to   Perpetuate   Testimony. 
deposition.     See  tlL  Deposition. 
effect  of,  2600. 

when  may  be  produced,  2600. 
mode  of,  2500,  2600. 

PBRSOX 

definition  of  injury  to,  25. 

includes   corporation,   17. 

Joinder  of  actions  for  injuries  to,  580. 

municipal   corporation  Is  a,   1884   142. 

PBSRSONAIi  ACTION 

counterclaim    arising   out   of   real    property, 
615  80. 

PERSONAL  INJIJRIBS 

caused  by  bite  of  vicious  dog,  action  to  re- 
cover for,  variance,  682  32. 
who  may  sue  for,  878-880. 

PERSONAL  JUDGMENT 

against  surety  on  note  secured  by  mortgage. 

1280    176. 
In  mortffaffe  foredoanre 

exhaustion    of   security   controls    right    to, 

1227  122. 
for  attorney's  fee,  1225  97-100; 

PERSONAL    LIABILITY 

Judgment  imposing  upon  one  who  not  party 
to  mortgage,  erroneous,  1221  89. 

PERSONAL  PROPERTY 

attachment  of,  manner  of,  885. 

declaration   of   title    to   by   deceased   person, 

2274    9. 
delivery  in  payment  on  account  set-off,  822 

28-32. 
executors  or  administrators  to  complete  sale 

for,  2060. 
includes   what,   17. 

limitation  of  action  for  injury  to,  288. 
of    decedent,    sale    of.      See    tit.    Salea    and 

ConTeyancea   of    Property   of    Decedents. 
sale  of  by  fraud,  no  title  passes,  2375  18. 
transfer    of    by    executor    or    administrator. 

See   tit.   Execntor  and  Adminlatrator. 
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PESRSONAIi   PROPERTY   OF   DECBDBNT 

sale   of.     See   tit.   Salc«  and  ConTeyancea  of 
Property  of  Deccdemta. 

PERSONAL    RIGHT    OP    ACTION 

to  avoid  or  set  aside  deed  for  fraud  not  as- 
signable. 351  63. 
PERSONAL    SERVICE.      See    tits.    Notices   and 
Papers;   Serrlce  of   Smnmona. 
by  mail,  1S24  18,  1025. 
may  be  made  out  of  state,  022  15,  16. 
"Ihe  delivery"  Ib,  1524  17. 

PESTILENCE 

as  cause  for  removal  of  court,  113* 

PETIT  LARCENY.     See  tit.  Petty  Larceny. 

PETITION 

for  chanere  of  name 

contents  of,  17©4. 
for  conveyance  by  executor  or  administrator, 
2062. 
notice  of  hearlngr,  2062. 
for  homestead,  allegations  in,   1910  6. 
for  letters  of  administration,   is   a  pleading. 

044  2.  ^ 

for  order,  verification  of,  1612  24. 
to  court  of  equity  for  payment  of  money  in 
the  hands  of  receiver  is  motion,  1512  23. 
to  sell  property  of  decedent 
what  to  contain,  2001. 

as  to,  generally,  see  analysis  of  59  pars., 
2002. 
verification  of,  2001,  2006  69. 
to   supreme   court   to  prove   exceptions,   1068 
13-18. 
PETITION     AND    CONTEST    FOR    LETTERS, 
AND    ACTION   THEREON 
appltcatton 

as   to,   generally,  see  analysis  of  14  pars., 

1848. 
cannot  be  oral,   1848  3. 
how  made,   1847. 
must  be  In  writing  and  state  Jurisdictional 

facts,  1848  4. 
to  aver  only  matters  not  presumed,  1848  5. 
clerk    of    court    must    set    day    for    hearing, 

1800. 
contest  and  application  for,  1801. 

as  to,  generally,  see  analysis  6  pars.,  1802. 
decision   determining   Jurisdiction   cannot   be 

collaterally  attacked,   1848  6. 
evidence  of   notice,    1852. 

exclusive  Jurisdiction  in  county  where  peti- 
tion  first    filed,    1848   7-9. 
grant  to  any  applicant,  1808. 

as   to,    generally,   see   analysis   of   4   pars., 
1803. 
hearing  of  application,    1802. 
Jurisdiction   of   state,    continues,   where   first 

secured,   1840   10. 
Jurisdictional  facts,  not  value  of  estate,  give 

Jurisdiction,   1840  11. 
letters.      See    tit.    Letters    Testamentary   and 
of  Administration. 
Issued    where    application    first   made,    ap- 
plied,  1840  12. 
may   be   granted   to   other   than   those   en- 
titled,  1804. 
as  to,  generally,  see  analysis  of  18  pars., 
1806. 


notice  of  application  for,  1850. 
question  of  which  court,  depends  upon  stat- 
ute,   1840    13. 
when  granted,   1840. 

as  to,   generally,  see  analysis  of  10  pars., 
1840. 
what  proofs  must  be  made  before   granting 
letters  of  administration,  1803. 
as   to,   generally,   see   analysis   of   9   pars., 
1808. 
wife,     interest    of    in    community    property 
intangible,  1840  14. 

PETITION    FOR    OPENING    ATENUE 

executor  cannot  sign,  2044  31. 

PETITION    FOR   REHEARING.      See    tits.    Re- 
hearing |  Supreme  Court. 

after  Judgment  on  appeal  to  superior  court, 

1008    18. 
deposited    in    express    oflSce,    sufficiency    of, 

07   255,    256. 

PETTY    LARCENY 

Jurisdiction  of,  102  3.  4. 
Justice  has  Jurisdiction  of,  102. 

l^HONOGRAPHIC  REPORTER.     See  tit.  Official 
Reporter. 

absent,   clerk  to  take  testimony,  1062. 
appointment  of 

and   term  of  oflSce,  108. 
as  to,  100. 

by  magistrate  at  preliminary  hearing,  160 
8. 
attendance,  personal   required,   161. 
attention   to   duties   in  person,   excuse   from, 

160. 
clerk   to   take   down    testimony   when    there 

is   no,   1062. 
compensation  of,  how  paid,  162. 
eompetency 

certificate   of,   160. 
test  of,  160. 
duties,  108. 

evidence,  transcript  of  notes  prima  facie,  160. 
fees    of,    where    one    temporarily    appointed, 

162. 
for  superior  court 

appointment  and  duties  of,  100. 

as  to,  generally,  see  analysis  of  10  pars., 
100. 
attention  to  duties,  160. 
competency,  test  of,  160. 
fees  of,  162. 

as  to,   generally,  see  analysis   of  21  pars., 

162. 
in  criminal  cases,  163  11-17. 
power  of  Judge  to  compel  payment,  163  14. 
Incompetency   of,   appearing,   notes   need  not 

be  filed,  160  6. 
oath 

not  necessary  in,  160.  2. 
of  office,  161. 

not  necessary,  when,  160  2. 
qualifications   of,    160. 
reports  of,  prima  facie  correct,  161. 

as   to,   generally,   see   analysis  of   8  pars., 
161. 
transcription  of  ordered  by  court,  163  18-21. 
may    use    shorthand    notes    to    refresh    his 

memory,    2451    20,    21. 
none,   clerk  to  take  down  testimony,   1062. 
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PHONOGRAPHIC  REPORTER   (Continued). 
note*  of 

charge  of  court  defective,  uncertain  orig- 
inal lanfiTuagre,  161  7. 
proceedings  before  committing  magistrate, 

2461    22-25. 
transcript,  prima  facie  evidence,  161. 
oath  of.  161. 
pro  tempore 
as  to,  160. 

fees  and  compensation  of,  169. 
o.ath  of,  161. 

report  of,  prima  facie  evidence,  161. 
qualifications,  testing,  160. 
reference    to    report    of,    on    hearing    motion 

for  new  trial,  1101. 
report  of,  prima  facie  evidence,  161. 
reporters  pro  tempore,  160, 
supreme  court,  for,  provided  for  in  Political 

Code,    150. 
transcript  of  note* 

admissibility  in  evidence,  161  1-6. 
prima  facie  evidence,   161. 
transcrlptioB  of  notes  of 

not  statement  to  be  considered  on  appeal, 

161  8. 
insertion  of  other  words  in,  161  7. 
unfiled  transcript  of  testimony  is  but  private 
memorandum  and  not  admissible  in  evi- 
dence, 2461  26. 

PHOTOGRAPH 
as  evidence 

admissible  In  evidence  when  fair  represen- 
tation, 2340  26. 
of  victim  of  murder  taken  three  days  pre- 
vious.  2840   27. 
only  as  diagrams,  2840  28. 
to  show  location  of  crime,  2880  13. 
value  of,  determination  by  Jury,  2840  29. 
map  regarded  as  of  land,  2604  348,  349. 
of  handwriting  admissible   in  evidence,  8848 
6. 

PHRASES.     See  tit.  "Words  and  Phrases. 

how  construed,  16. 

PHYSICIAN 

as  witness,  2808. 

cannot     be     examined     as     witness,     when, 

2300. 
exempt  from  jury  duty,  148. 
Juror  exempt  as,  148. 
privileged   communications,   2808. 
property  exempt  from  execution,  1166. 

PIIiOT 

of   port   of  San   Francisco,   is  public   officer, 
1826  63. 

PLACE   OF  HOLDIBTO  COURT 

change  of  in  certain  cases,  118. 

parties    to    appear    at    the    place    appointed, 

114. 
sheriff  to  provide  court-rooms,  114. 

PLACE  OF  TRIAL.     See  tits.  Change  of  Venoe; 
Venne. 

absence  or  disability  of  Justice,   transfer  of 

action,  86. 
actions 

as  to,   generally,  see  analysis  of  92  pars., 

466. 
brought    In   wrong   county,    may   be    tried, 
when,   471. 


from  order  on  motion  to  change,  time  for, 

1412. 
lies  from  order  relating  to  change.  1477. 
brought  in  wrong  county,  change,   how  de- 
manded, 471. 
change  of.     See  titChan^e  of  Tenne. 

appeal     from     order     on     does     not     stay, 

1462. 
as  to,   generally,  466  8-32. 
costs  on,  488. 
defendant     must    demand,     on    appearing, 

with   affidavit,  471. 
dlaqaallfleatlon   of  Jodye   or  Jvatlee 
for,  400. 

where   more   than   one  Judge   in   county, 
120. 
exception  deemed  taken,  when,  1061. 
fees,   403. 
generally,  478. 
grounds  of,  470. 
Jurisdiction,  488. 
place  in  certain  cases,  478. 

as    to,    generally,    see    analysis    of    141 
pars.,  470. 
power  of  court   to  which   transferred. 


real  estate,  docketing  and  recording  Judg- 
ment, 404. 
to  what  court  transferred,  480. 
transmission  of  papers,  408. 
venue.     See  tit   Change  of  Venue. 
what  court,  to,  400. 
where  Justice  prejudiced,  86. 
claim  and  delivery  in  Justices'  court,  1880. 
condemnation  proceedings.     See  tit.  B^nlnent 
Domain. 
as  to,   1762. 
counties,  actions  against  or  between, 
eoonty  of 

any,  unless  change  demanded,  471. 
or  dty,  action 

against,  where  brought,  464. 
by  transfer  of  to  another  county, 
defendant 

Improperly  Joined,  464. 

Joined,     to     have     trial     in     his     county» 

46< 
residence  of,  generally,  464. 
depart    from    state,    where   defendant    about 

to,  464. 
foreclose  mortgage  or  lien  on  realty,  where 

brought,  461. 
foreclosure,   local,  461. 
forfeiture 

action  for  local, 
action   to   recover. 
In  actions  against 

corporation,    constitutional    provision,    460 
122-134. 
in    any    county,    unless    defendant    demand 
trial  in  proper  county,  471. 
as  to,  generally,  see  analysis  of  109  pars.. 
471. 
in   real   actions,   461   164-170. 
injunction,    place   of   trial,   where   injunction 

demanded,   461. 
Jurisdiction  on  transfer,  408. 
Justices'   court,  place  of  trial.     See  tit. 
tlccs*  Coart. 
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PLACE  OF  TRIAL  (Continued). 

Hen  on  real  estate,  venue  of  action  to  fore- 
close, 88,  451. 
local,   when,  451,  4M. 
may  be  chansred,  when,  479. 
may  be  tried  in  any  county,  unless  defend- 
ant demands  chancre,  471.  • 
mortsragre,  venue  of  action  to  foreclose  Hen 

of,  451. 
motion  may  be  transferred  to  another  Judge, 

when,   1518. 
offense  committed  on  lake  or  stream  situated 

in  several  counties,  venue,  4«2. 
oflcer 

action   against,  462. 

or  person  aiding  him,  action  for  act  done 
by  virtue  of  office,  4«2. 
order  to  show  cause  may  be   transferred  to 

another  Judge,  when,  1618. 
partition,  local,  451. 
penalty,  action  for,  local,  462. 
probate    proceedings,    transfer   of,   479,   1882, 

1883. 
proper  county,  what  is,  476  71-108. 
quieting  title,  action  to  be  brought  in  county 

where  land  is,  8S. 
real   and  personal   actions   Joined,   effect   on, 

462  171. 
real   property 

Injuries  to  local,  451. 
recovery  of,   etc.,  local,  451, 
transfer  of  action  to  another  county,  pro- 
ceedings after  Judgment,  494. 
reside,  generally  where  defendants,  464. 
residence  out  of  state  or  unknown,  464. 


of  where  Judge  is  disqualified,  490. 

as  to,  generally,  see  analysis  of  88  pars., 
490. 
to  anotker  eovrt 
costs  of,  498. 
manner  of.  490,  498. 
papers  to  be  transmitted,  498. 
when  Judge  disqualified,  490. 
transferred    cases    respecting    real    property, 

proceedings    after   Judgment,    494. 
transitory  actions,  464. 
when  defendant 

about  to  leave  the  state,  464. 
non-resident,  464. 
where    the    property    lies    In    two    counties, 

451. 
frken  residence 
determines,  464. 
of  defendant  unknown,  464. 
where  the  cause,  or  some  part  thereof,  arose, 
462. 
as  to.   generally,   see   analysis  of  13  pars., 
468. 
where  the  parties  reside,  464. 
•as   to,   generally,   see  analysis  of  92   pars., 
465. 
where   the  subject,  or  some  part  thereof,   is 
situated,  451. 
as  to,  generally,  see  analysis  of  177  pars., 
462. 
PLAINTIFF.     See  tits.  Parties  to  Action;  Par- 
ties Plaintiff. 
and   defendant,   same  person   cannot   be,   388 
48-50. 


multifariousness  and  misjoinder,  887  28. 

pleadings  of,  544. 

relief  awarded  to  in  Judgment,  967. 

as  to,   generally,  see  analysis  of  69  pars., 
967. 
right  to  arrest  of  defendant  part  of  remedy, 

778  64. 
who  may  be  Joined  as,  886. 

as   to   generally,   see  analysis  of   76  pars.. 


PLANS  AND  9PBCIFICATIONS 

a  most  important  part  of  building  contract, 

1688   95. 
failure    to    file,    effect    in    mechanics'    liens, 

lte4  110. 
sun-print  copy  of,  1688  96. 

PLAT.     See  tit.  Description  of  Land. 

definition  of,  2665  43. 

PLEA.     See  tit  Answer. 

in  abatement  for  misnomer,  748  18-20. 

kinds   of,  821   2-38. 

of  statute  of  limitations .  is  matter  of  right 

and  court  bound  to  pass  on,  314  25. 
of  tender,  must  show  what,  1127  154. 

PLBIADING.       See     tits.     Answer)     Complaint  | 
Coonterclalm  I   Demurrer. 

absence   of  not  supplied   by   litigating  ques- 
tion, 758  23. 
account,  how  to  be  stated,  652. 
action  commenced  by  filing  complaint,  495. 
allegations 

material,  664,  669. 
not  denied 
admitted,  664. 

when  deemed  controverted,  664. 
when  deemed  true,  664. 
allowed,  what  are,  544. 
amended 
filing,   683. 
service  of,  683. 

to  bring  in  necessary  parties,  446. 
amendment  of 

as  to,  106,  570,  688,  686. 
changing  parties,  686. 
correcting  mistake,  680. 

in      Justices*      court.       See    tits.      Jnatlces' 
Court  I  Proceedings  In  Justices'  Court. 
'    of  course 
as  to,  688. 

Allng  and  service  of,  683. 
postponing     trial     in     Justices'     court     for, 

1386. 
time     for,     when     demurrer     sustained     or 

overruled,  766, 
without    costs,   679. 
answer.     See  tit.  Answer. 

as  to,  586-685. 
attorney  may  sign,  187  192-194. 
bill   of  particulars.     See  tit.  Bill  of  Particu- 
lars. 
as   to,   662,   1375. 
board,   determination   of.   666. 
by  reference  from  one  count  to  another,  605 

284-286. 
capacity   to   sue  by  executor  or  administra- 
tor,  1000  60,  61. 
chancery,  208  8. 

character   of,   how  determined,  590  32-39. 
code  prescribes  form  and  rules  of,  544. 
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PLEADING  (Continued). 

common-law  rules  suspended,  308  9. 
complaint.      See   tit.    Complaint. 
as  to,  545-040. 
amended  answer  to,  579. 
conditions  precedent,  performance  of,  660. 
consolidation  of  actions,   1657. 
construction  to  be  liberal,  644. 
counsel  fees  to  be  allowed  as  costs  must  be 

pleaded,  1530  26. 
counterclaim.      See    tit.    Coanterclalm. 
cross-complaint.     See  tit.  CroMi-Complaint. 

as  to,  626. 
cross -demand,  618,  610. 
damages.      See   tit.   Daimair«>* 
defects  in.     See  tit.  Mrrorm,  Defected  etc 
to  be  disregarded  unless  substantial  rights 
aftected,    740. 
defendant,  pleadings  of,  544. 
definition   of,   543. 
demurrer.     See  tit.  Demurrer. 
as  to.  567,  684. 
to    answer,    634-686. 
to  complaint,  567-586. 
denial  by  administrator,*  2177  5. 
description  of  real  property.    See  tit.  Deacrlp* 
tlon  of  Lanid. 
as   to,   666. 
determination, of  court  or  board,  656. 
distinctions  as  to  form  of,  abolished,  300  27- 

38. 
enlarging  time  for,  686. 
error  In,  to  be  disregarded  unless  substantial 

rights  are  affected,  740. 
escheat  proceedings,  in,  1791. 
extension  of  time  for,  1562. 
facta 

ultimate,  not  probative,  nor  conclusions  of 

law  to  be  pleaded,  545. 
what    to    be   pleaded,    545. 
fictitious  name,  when  party  may  be  sued  by, 

746. 
filing,  674. 
form  of 

action,  but  one,  307* 
as  to,  544. 

Justices'  court.  In,  1874-1870^ 
pleading  counterclaim,   613  41-43. 
prescribed  by  code,  544. 
general   rules  of.     See  tit.  C^cacral  Rales  of 
PleadlB^. 
as   to,  644*674. 
genuineness    of   Instrument,    when   admitted, 

648. 
heading  to  defective,  effect,  1556. 
In    action    of    adverse    possession,    288    109- 

133. 
In    Justices'    court.      See    tit.    Procccdlacs    la 

Jnatlcea'  Court. 
In  mechanics'  Hen  cases.     See  tit.  Mechanics' 

Llea. 
Incorporating  in  findings  by  reference,  1087 

184-199. 
inspection      of      Instrument,      demand      for, 

643. 
Inatrnmenta,  semolnenesa  of 
how  controverted,  642. 
when  aldmltted,  642. 
irrelevant  matter,  striking  out,  647. 
issue  not  made  by,  how  tried,  210. 


Items 

need  not  be  pleaded,  662. 

of   account,   652. 
Joined,  what  actions  may  be.    See  tit. 
of  Causes. 

as  to,  560. 
Joint   debtor 

action   against  after  Judgment,   USQ4, 

after  Judgment,  proceedings,  1506. 
Judgments 

as  to,  2372. 

how   pleaded,   656. 
judgment-roll,   part   of,   1120. 
libel.     See  tit.  Slander  and  LlbeL 

and  slander,  668. 

answer  In  action  for,  668. 

complaint  in  action  for,  668. 
limitations,    statute   of.     See   tit.    Statute  of 
Limitations. 

how  pleaded.  660. 
lost,  how  supplied,  1555. 
mistakes  in,  and  amendment,  •75-787» 
material  allegations 

definition  of,  660. 

not    controverted,    admitted,    664. 
names   of   parties 

as  to,   544. 

fictitious,    746. 
objections   to,   when   waived,   581. 
old    system    of    pleading    and    practice, 

34. 
ordinance  in  police  court,  1405. 
particulars,    bill    of.      See    tit    Bill   of   Pi 
tlcnlars. 

a/s  to,  662,  1876. 
parties.   342-451. 
petition    for   letters   of   administration   is   a, 

544   2. 
plaintiff,   pleadings  of.  544. 
practice  of  allowing  to  be  taken  to  Jury-room 

not  safe  one,   1006  7,  8. 
private    statute,    pleaded   how,   663. 
real  property 

conditions  precedent,  conveyance,  6S0. 

description,  666. 
redundant  matter,  striking  out,  647. 
requisites   of   to   support  Judsrment   of,    1127 

152,   163. 
rules 

by   which    sufllclency   governed  prescribed 
by  code,  644» 

of  chancery,  644  4. 

of  prescribed  by  code,  644. 
separately  stated 

causes  of  action  must  be, 

defenses  must  be,  638, 
service,  674. 

sham,  striking  out,  647. 
signature   to,   687. 
slander 

and  libel,  668. 

complaint  In  action  for, 
special   Issues  not  made  by  pleadings,   how 

tried,  210. 
statute 

of  limitatlona.     See  tit.  Statute  of  Umtta- 

tlOBS. 

as   to,  660. 

must  be  specially  pleaded,  234  11. 
private,   how  pleaded,   663. 
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■trikinar   oot 

order,  deemed  excepted  to,  lOSl. 

redundant  and  Irrelevant  matter,  «47. 
subscription  to,  637. 
■appl  em  ental 

as  to,  670. 

for  revival  of  Judgment,  1156. 

to  bring  In  necessary  parties,  446, 

when   allowed,   670. 
sworn  petition,  etc.,  for  order  to  show  cause 

directed   to   receiver  Is   a,  544  5. 
tender,  must  be  specially  pleaded,  1508  11. 
title,   defective   or  want   of,   effect,   1656. 
variance.     See  tit.  Variance. 

as   to,   675-682. 

amendment    for,    676-679. 

Immaterial,   how   provided   for,   679. 

what  is  not,  but  a  failure  of  proof,  9S2> 

when   material,   675. 
verification  of.     See  tit.  Verification. 

affidavit,    687. 

as  to,  637-644. 

by   attorney,   637. 

by  officer  of  corporation,  687. 

by   one   other   than   a   party,   637. 

manner  of,  637. 

may  be  by  affidavit,  2416. 

when   necessary,   687. 
what  are  allowed,  544. 
what  constitutes,  In  proceedings  against  joint 

debtor  after  Judgment,  1606. 
written   instmmenta 

In  Justices'   court,  manner  of,   1889. 

Inspection  refused,  648. 

setting  forth,  640-648. 

:   PLEADING   CONTRACT 

^       building,    specifications    not    signed,    incom- 
plete,   2835    3. 
PLEADING  OVBR 

waiver  of  objections  by,  766  79,  767  84. 

PLEDGES 

unauthorized  sale  of  by  special  administra- 
tor, estate  not  liable,  1876  12. 
superior   to   attachment,   when,   864   133,   134. 

PLBDGBB 

negligence   of,   614  64,   616  81. 

notice  by  to  officer  levying  execution,  1164 
14. 

of  promissory  note  party  in  Interest  In  ac- 
tion, 846  65. 

of  stock  as  collateral  cannot  enjoin  sale,  815 
20. 

PLBDGBOR 

interest  of  may  be  reached  on  execution, 
1162  48. 

PLURAL 

includes  singrular,  17* 

POLICES  COURT 

actions  in,  1406,  1406. 
ansfver 

may  be  oral  or  written,  1406. 

when  may  be  made,  1406. 
appeals 

from,  to  superior  court,  8S»  14M. 

to   superior   court,.  14iMI-160L 
attorney,    license   not   necessary   to   practise 
as,  in,   167. 


complaint 

filing,  1406. 

In.  to  be  verified,  1406. 

to  contain  what,  1406. 
establishment   of,  28   3. 
impaneling  Jury,   manner  of,  166. 
Judge  of  a  municipal  officer,  28  4. 
Jurors  for,   how  summoned,  168. 
Justice  of  peace  to  act  as  police  Judge,  when, 

108  6. 
mandamus  caiinot  Issue,  1688. 
mayors  in  cities  to  act  as  .police  Judge,  104  7. 
ordinance 

how  pleaded,  1406. 

^violation  of,  how  pleaded,  1406. 
organization,    103. 
part  of  Judiciary,  108  2. 

proceedings  in.  See  tit.  Proceedings  In  CItU 
Actions  In  Police  Conrts. 

conducted   as  in  Justices'   court,   1406. 
prpvlded  for  in  Political  Code,  103. 
record,  police  courts  are  not  courts  of,  29. 
seal,  115,  116. 

summons,  time  for  Issuing,  1405. 
transfer  of  cause  to  superior  court,  1365  32- 

34. 
trial 

adjournment,    1406.  ■ 

by   court,    In    what   cases   will   be  liad   on 
violating  ordinance,  1405. 

by  Jury,  when  defendant  entitled  to  on  vio- 
lating ordinance,   1405. 

time  for,  1405. 
where  provided  for,  108. 

police:   JUDGES 

may  take  acknowledgment,  affidavit,  deposi- 
tion,   128. 

not  -disqualified  because  he  has  formed  and 
expressed  an  opinion  on  merits,   1608  22. 

POLICESMAN 

mandamus  for  reinstatement  will  not  lie 
after   seven    years,    1592   32. 

POLICY    OF    INSURANCES 

action  to  recover  on  for  property  destroyed, 

•    678   44,   46. 
benefit  certificate  assigned  as  collateral,  bar 
of  original  debt,  effect  upon  security,  808 
78. 
complaint  in  action   upon,  562  38. 
description  of  risk  in,  act  of  insurers,  2270  13. 
execntcd 

in  state,  statute  begins  to  run,  when,  286 

128,  809  80. 
out  of   the   state,   limitation   of  action   on, 

286  127,  809  80,  810  119. 
within  the  state,  limitation  on,  286  127,  809 

80. 
without  state,  statute  begins  to  run,  when, 
286  127.  , 

moneys  due  upon,  construction  of  statute  as 

to,  1178  71. 
payable  to  executor  or  administrator,  exemp- 
tion of,  1178  68-70, 
premiums  paid  by  beneficiaries,  limitation  of 

action   for  reimbursement,  808  79. 
title  to  insurance  money  to  surviving  wife, 
1173    72. 

POLLING  JURY,     See  tit.  Jnry. 
as  to,   1008. 
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as  to,  259  20,  21,  26S  16. 

POSSESSION 

a  legal  title  to  a  thing  gives  person  right  of 
action,  846  66. 

actions  to  recover,  241  6,  7. 

adverse,  226. 

Interruption  of,  effect  on  adverse  possession, 
282   86. 

issue  of  title,  evidence  of  continued  posses- 
sion of  remote  occupant,  2268. 

kinds  of  possession,  282  87. 

parties  defendant,  who  may  be  joined  in  ac- 
tion for,  880. 

plaintiff   out   of   and   defendant   in   action   to 
quiet  title  cannot  be  maintained,  1262  149. 

presumption   of  ownership  from,  2878. 

realty,  action  to  recover,  costs  of  course  al- 
lowed, when,  1589. 

writ  of,  who  may  have,  886. 
POSSESS SlOlf  OP  BSTATPB3.     See  tit.  Iiiv«»t©ry, 
Appraisement  and  Possession  of  Bstate. 

POSSESSION   OF  REAIi  ESSTATB 

Jurisdiction  of  actions  relating  to,  77  92,  98. 

POSTPONEMENT.    See  tits.  Contlniuuieei  Trial. 

costs   may   be   imposed,    1647. 
forcible  entry,  etc.,  1665  78. 
mandamus  on,   1600. 
trial,   891,  998. 

commission,  return  of,  2427. 

Justices'  court,  1886. 

POWER 

of  disqualified  Judge,  492  23-82. 
of  receiver.     See  tit.  Receiver. 
signing  name  under,  presumption  as  to  iden- 
tity of  person,  2895  119. 

rO^WBB.   AND    DUTIES    OF    GUARDIANS 

accountability  for  loss  to  estate,  2226  2-26. 

negligent   management,   2227   11-13. 
admissions  of  guardian  in  legal  proceedings, 

2218  3. 
allowance  of  claims  by  Judge,  2217  2. 
consent  of  guardian  to  course  of  procedure, 

2218    4,    6. 
Judgment    entered    without    appointment    of 

guardian  not  void,  2219  10-12. 
liability  on  note  made  by  guardian,  2217  3. 
to  pay  debts   of  ward   out   of  ward's  estate, 

2217. 
to  recover  debts  due  ward,  and  to  represent 

him,   2218. 
as   to.   generally,  see  analysis   of  44  pars., 
2218. 
to  represent  ward,  2218. 

POWTSR    OF    ATTORNEY 

to  act  as  counsel  in  Justices'  court,  89. 

POWER   OF    COURT 
amendment,   105. 
contempt,    1724-1743. 
in    rendering    verdict    in    criminal    cause,    is 

naked   power,   2605   20. 
oaths,   administration  of,  105. 
obedience,    compelling,    105. 
officers,  etc.,   controlling,   105. 
order  enforcing,  105. 
process  controlling,   105. 
supreme   court   on   appeal,   42. 
witnesses,  coercing,  105. 


POWER    OF    liEGISI^TURE.      See    tit.    I^cffls- 
Intnre. 

PRACTICE.     See  tit.  TrtaL 

action,  when  commenced,  827. 

eminent  domain,  rules  of  practice  governing. 
1787,  1789. 

error  disregarded  unless  substantial  rights 
affected,   749. 

in  Justices'  court,  89. 

in  matters  of  arrest  and  bail,  774  2. 

irregularity  In  filing  motion  to  strike  out 
pleadings,  759  120. 

orders  out  of  court  without  notice,  how  va- 
cated  or  modified,   1409. 

power  of  court  where  procedure  not  specif- 
ically provided,   187. 

rules  of,  1611. 

time,  extension  of,  generally,  1562. 

vacancy  in  ofllce  of  Judge  does  not  affect  pro* 
ceedings,    180. 

PRAYER 

of  complaint,  not  subject  to  demurrer,  572  72. 

PRECINCT 

rejection  of  vote  of  Justified,  when,  1615  3.  4. 

PREDECESSOR 

being  barred,  effect  of,  285  137,  138. 
grantor   disseizing,   not   a,   285   139. 

PRE-EMPTION    liAW^S 

claim   under,  cloud  on  title,  1268  162,   163. 

PREFERENCE 

claims  for  wages,  1720-1728. 

condemnation  proceedings,  preference  of  over 
other  civil  actions,   1789. 

debts  against  decedent's  estate,  2111-2114. 

election  contests,  preference  of  on  appeal.  66. 

family   allowance,   of,  1926. 

in  making  appointment  of  special  adminis- 
trators, 1874. 

probate  appeals,  preference  given  to,  66. 

wages  a  preferred  claim  against  estate  of 
decedent,   1721. 

where  several  persons  equally  entitled  to 
administer,  1848. 

who  entitled  to.  In  appointment  of  guardians, 
2208. 

PREJUDICE 
of  ivltness 

instruction  as  to,  2268*  16,  16. 

may  be  shown  on  cross-examination,  2466 

78. 

PRELIMINARY  EXAMINATION 

calling  another  Justice  to  hold,  98  3-6. 
power  to  hold,  108  10. 

PRELIMINARY  PROVISIONS 
action 

as  to,  generally,  see  analysis  of  28  pars.,  22. 

defined,   22. 

not  affected   by   code,   8. 
act 

how  cited,  enumerated  and  amended.  21. 

not  to  be  done  on  holidays,  14. 
eivU   aetion 

arises  out  of  obligations  or  injuries,  25. 

by  whom  prosecuted,  25. 
civil   and  criminal   remedies  not  merged,  26. 
computation  of  time,  12. 

methods  of  computation,  see  analirsis  of  29 
pars.,   12. 


Where  no  section  mark  (5)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotation. 


INDBX. 


PRBLaMINARY   PROVISIONS    (Continued), 
construction  of  repeal  as  to  certain  offices,  7« 
criminal  actions,  28. 
division  of  injuries,  26. 
holidays,  when.     See  tit.  Holidays* 

lajmie*   to 
person, 
property, 
joint  authority,  !•. 
judicial  remedies,  defined, 
limitations  shall  continue  to  run,  10. 
obligation  defined,  2S. 

provisions  similar  to  existing  laws,  how  con- 
strued, 6. 
retroactive,  code  not,  2. 
rules  of  construction,  2. 

as  to,  generally,  see  analysis  of  38  pars.,  8. 
seal.     See   tit.   Seal. 

definition  of,  IS. 
special   proceedings,   defined,  24. 
statutes,  etc.,  inconsistent  with  code,  UK 

as  to,  generally,  see  analysis  of  82  pars.,  19. 
tenure  of  office  ^preserved,  7. 
when  code  takes  effect,  1. 


iBteadineiits 

of  courts  of  general  jurisdiction,  46  69- 

71. 
of  inferior  courts,  46  65-68. 


phrases,  construction  of,  16. 
terms  defined,   17. 
as  to,  generally,  see  analysis  of  23  pars., 
18. 

prbmature:  commbncesmbnt  of  action 

waived  by  failure  to  object  by  answer  or  de- 
murrer,  884   48. 

PRBMATURB   SBRVICB 

of  notice  of  intention  to  move  for  new  trial, 
1S24   19. 

FRBPONDBRANCB    OF   BVIDBNCE3.      See    tit. 
EiVldence. 

civil  cases  determined  by,  2B8S  328-835. 

PRESCRIPTION 

as  to.  generally,  see  analysis  of  223  pars.,  226. 
character  of  possession,  as  to,  285  140,  147. 
does    not    run    against    general    government, 

212  8. 
easement  by  an  adverse  user,  260  92-101. 

PRRSENT 

includes  future,  17. 

FRBSSBNTATION  OF  CLAIMS.     See  tit  Clalmo 
against   ESvtateo. 

against   receivers,   usual  mode  of,  046  104. 
claimant  dying  during  time  of  notice,  381  13. 
limitation  of,  381  10-13,  832  3-5. 

PRE3SISRVATION  OF  ESTATES  OF  DESCBDESNT. 
See  tit.  Estates  of  Decedents. 

until   letters   of   administration   issue,   provi- 
sion   for,   2186    18-21. 

PRESUMPTION.     See   tit    Bvldenee. 

administrator  unaffected  by  certain,  2803  98. 
always  in  favor  of  officer  de  facto,  68  6.  - 
ancient  documents  presumed  genuine,  2378. 
any  pertinent  fact  proved  subject  to,  2374  2. 
as   to 

ballots  marked  as  exhibits  at  trial,  1060  19. 

communications  between  attorney  and  cli- 
ent 2311  30. 

correctness  of  books  containing  law,  2317. 

duty  performed  in  entering  judgment,  1115 
34. 

in  proof  of  service  by  publication.  631  89.  40. 


character  of  commissioner  to  take  depo- 
sition,  2426   10. 
duty  being  regularly  performed  In  man- 
damus,  1604  94, 
record  in 

probate  of  will,  1807  5-9. 
proceedings   to    obtain    sale    of   property 
of  decedent  2038   15. 
residence   of   party   served   within   county, 

600  13. 
time     of     giving     notice     of     intention     to 

move  for  new  trial,  1002  79. 
what  court  can  and  cannot  indulge,  63  187- 
219. 
binding  on   jury,  2371. 
books  containing  laws  of  foreign  country  or 

sister  state  presumed  correct,  2317. 
burden  of  proof  shifts,  when,  2806  113. 
concliMive 

any  other  presumption  by  statute  express- 
ly made  so,  2372. 
as  to 

generally,     see     analysis     of     39     pars., 

.    2372. 
Isane  of 

cohabiting    husband     and     wife,     2377 

38. 
wife  cohabiting  with  husband,  237X 
judgment  or  order  of  court,   2372. 
eonslderation 

clause  in  deed  not  conclusive  as  to,  2374 

11. 
in   contract  shown   by  parol,   2376   13. 
want    of    cannot   be   shown,    when, 
12. 
enumeration  of, 
estoppel 

by  acts  in  pais, 
by  "standing  by," 
in  pals,  2372. 
forum    of   wife   where   husband   domiciled. 

2374   6. 
generally,  2872. 
guilty  Intent  when,  2872. 
judgment.  2320,  2372. 
knowledge  of  law,  2374  6. 
legitimacy,  2372. 
loaded  pistol  pointed  with  unlawful  intent, 

2374   8. 
made,  by  statute.  2372. 
malicious  and  guilty  intents,  2872. 
not  rebutted  by  evidence,  2374  3. 
of  title 

continues  until   rebutted,  2377  83. 
in  landlord,  2372. 

not    conclusive    after    tenancy    begins, 
2877  35,   86. 
order  of  court,  2320,  2372. 
recitals 

accepted   as   to   consideration,   2875   16. 
in  a  genuine  mortgage,  2376  15. 
in  undertaking,  conclusive  between  par- 
ties. 2876  17. 
in  written  Instrument, 
specification  of. 
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PRESUMPTION  (Continued), 
conolusive 
tenant 

cannot  deny  landlord's  title, 

not  permitted  to  deny  title  of  landlord. 


truth  of  facts  recited,  2372. 
whenever  party  has   by  his   own   declara- 
tion,  act,   etc.,   led  another  to  believe, 
2872. 
conclusiveness    does    not    include    non-essen- 
tials, 2874  9,   10. 
controverted   preaumpttona 

as  to,  generally,  see  analysis  of  160  pars., 

2880. 
enumeration  of,  2378. 
court  Is  not  bound  to  believe  an  interested 

witness  as  against,  2S28  267. 
definition   of,  2360. 
disputable 

acquiescence,   presumption   from,   2878. 
ancient  writing,  2378. 

arbitration,   all  matters  passed  upon,  2878. 
arbitrators    passed    on    all    matters    sub- 
mitted.  2878. 
arising  from  order  of  court,  8824. 
books 

containing  reports   of  cases,  2878. 
contents  of,   correct,  ^378. 
printed  by  authority,  2878. 
burial  ground,  dedication  of,  2878. 
consequence    of   act   Intended,   2878* 
consideration 
for  bill  or  note, 
for  indorsement, 
from  writing,  2878. 
continuance  of  thing, 
<!onrsc  of 

business,  ordinary,  2378. 
nature,  or  habits  of  life,   ordinary,  2878. 
court  acting  within  jurisdiction,  2878. 
date,  correct,  2378. 
death 

of  person  not  heard  from  for  seven  years, 

2878. 
priority  of,  2378. 
dedication  of  burial  ground,  2878. 
delivery.  2378. 

from    possession    of    order    for    delivery, 

2378. 
imports  ownership  of  deliveree.  8378. 
fairness  of  private  transactions,  2378. 
generally,  2378. 

higher   evidence   is   adverse   if   lower   pro- 
duced, 2378. 
identity  of  person  from  Identity  of  name, 

2378. 
indorsement 

of  bill  or'  note,  time  of,  2878. 
where  made,  2378. 
Innocence,    2378. 

issue,  all  matters  in  passed  upon,  2378. 
Judge   acting   within   Jurisdiction,   2878. 
Jurisdiction  that  court  or  Judge  acts  with- 
in, 2878. 
Jury  must  find  according  to,  2871» 
law  has  been  obeyed,  2378. 
legitimacy,  2378. 

letters    mailed   were    received,   2378. 
marriage,  2378. 


may  be  rebutted  by  evidence,  2871, 

money  paid  to  a  person  was  due, 

non -conclusive  Judicial  record  correct, 

obligation  delivered  up  paid,  2878. 

officer  regularly  appointed,  2878. 

official  duty  performed,  2378. 

ordinary  care  taken  of  one's  own  concerns 


over  thirty  years  presumed  genuine, 
onvnemUp  from 

acts    of    dominion    or    from    reputation 


common   reputation,   2878. 
exercising  acts  of  ownership, 
partnership,  2878. 
payment 

from   possession    of   order   for   payment 

287a 
of  earlier  rent  and  instalments  on  pro- 
duction of  later  receipt,  2378. 
possession    imports   ownership,   2878. 
presumptions  declared  to  be,  2884  3. 
rent,  last  receipt  for,  2878. 
shorthand  notes,   181. 
stand  in  lieu  of  proof,  2884  4. 
suppressed  evidence  adverse,  2S78L 
survivorship,  2878. 
table.   2371,  2878. 

that   one   takes   ordinary  care  of  his  con- 
cerns,  2378. 
trustee,  bare,  has  conveyed  to  cestui,  2878. 
undisputed,      becomes      indisputable      rule. 

2384  2. 
unlawful  intent,  2878. 
witness  presumed  to  speak  truth,  2287. 
writing  thirty  years  old,  2378. 
distinction  between  and   Inference,   2350  3. 
do  not  come  to  aid  of  record,  2304  103. 
error  not  presumed   prejudicial,  740. 
evidence  falsing,  Jury  may  draw  inferences, 

2850  2. 
failure  to  offer  evidence,  stronger  confirma- 
tion   of.    2886    27-30. 
finding  against  reviewable,  2850  3. 

as  to.  generally,  see  analysis  of  612  pars., 

2360. 
in  general,  2361  1-23. 
instances  as  to  presumptions,  2351  1-23. 
presumption      generally,      and      instances 
thereof,  2362   24-612. 
foreign 

court,  etc.,  acting  within  Jurisdiction,  2878. 
Judgment,  presumption  arising  from,  2827. 
generally,  2878. 
higher  evidence  is  adverse,  if  lower  produced, 

2878. 
identity.  2378. 
in  appeal  in  action  to  enforce  Hen  for  wages, 

1722  4. 
in  collateral  attack,  44  18. 
in   contempt   proceedings,   as  to  Jurisdiction 

of  court,  1742  IS,  14. 
In  favor 

of  filing  where  found  in  record,  488  13. 
of  Judgment  of  nonsuit,  074  118. 
of  record,  537  34. 

indorsement  of  note,  etc.,  where  made, 
innocence,   2878. 

instruction   that  not  an   inference,   2884  S. 
issue,  all  matters  in,  passed  upon. 
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F^RESUMPTION   (Continued).  . 
Jury 

bound  by,  unless  controverted,  2879  2,  8. 
must  find  according  to,  3871. 
law  has  been  obeyed,  2378, 
legitimacy.  a37& 
letters  mailed,  2378. 
marriacre,  2878. 

may  be  controverted,  when,  2871.- 
may   be   rebutted   by   evidence   unless    made 

conclusive,  2871,  2878. 
money   paid    to    a   person   was   due    to    him, 

2378. 
need  no  evidence  until  rebutted,  2406  7. 
negligence   from   accident  by   carrier,   "other 

presumptions,"  2386  21. 
non-conclusive   judicial   record   correct,   2878. 
none  against   established   fact,  2529   270. 
none   arises    in    favor   of   one   holding   certi- 
ficate of  purchase,  2388  10. 
none  of  fraud,  2384  6. 
not  to  aid  indictment,  2400  8. 
obligation   delivered   up  paid,  2878. 
of  attorney  oh  signing  appeal,  1426  98,  94. 
of  discharge  of  duty  as  against  loose  state- 
ments,  2802   80. 
of   fact,    falls   within   exclusive   province   of 

Jury,  2S28   268. 
of  fraud,  in  confession  of  Judgment,  may  be 

rebutted,   1634  12. 
of  good  character,  meaning  of,  2884  8. 
of  innocence,  2884  9,  2385  12. 

holding  claim,  to  be  owner,  2885  12. 
of   integrity  of  petitioner  for  letters  of  ad- 
ministration, 2886  20. 
of  irregularity  of  proceedings  In  order, '1515 

82. 
of   law   is   in   favor   of   Jurisdiction,   587   86. 

87. 
of   negligence,   2528   268. 
of  nonpayment,  2680  369. 
of  ownership  of  delivered  stock,  2887  85. 
of  regularity  in  taking  of  deposition,  when, 

2482  6-9. 
of  validity  of  Judgment,  conclusive,  638  47. 
officer  regularly  appointed,  2878. 
official  duty  duly  performed,  2878. 
on     application    for    change     of    venue    on 
ground   of  disqualification   of  Judge,  408 
83. 
on  collateral  attack  of  probate  of  will,  1806  4. 
on  variance  between  official  and  non-official 

reports,  2800  27.  . 
OTercome 

Jury  determines,  2804  107. 
receipt  of  letter  not  conclusive,  2804  108. 
partnership,  2878. 
\ '      po«ae«aion 

I  deemed    under   legal    title   unless    adverse, 

I  242. 

I  as    to,    generally,    see    analysis    of    123 

I  pars.,  248. 

^  imports  ownership,  2878. 

of  realty,  presumption  as  to,  242. 
raises'  of  right  to  title,  285  135,   186. 
public     officer     ^e     facto,     appointment     of, 


rent,  last  receipt  for,  2878* 

sheriff's   return,   168. 

shorthand  notes,  160. 

suppressed  evidence  adverse,  2378. 

survivorship,   presumptions   respecting,   2878. 

tenant,   possension    oft    presumption    as    to. 


that 

court    found   on   all    issues    necessary    for 

Judgment,  1080  70,  71. 
indorsement  on  papers  in  office  veracious, 

2885  11. 
execution   In   foreclosure   conforms   to   de- 
cree, 1155  14. 
findings  were  waived,  have  no  application 

in  trial  by  referee,  1045  8. 
former  husband   living,   overcome   by   pre- 
sumption of  innocence,  2385  15. 
grantee   of   unrecorded   deed   a   mortgagee, 

when,  2385   10. 
map    correctly    represents    survey,    when, 

2507  373. 
party  living  not  indulged  after  seven  years 

unheard   from,  2306  129. 
physician's  bill  paid  by  direction  of  court, 

when,  040  57. 
service  was  made  within  Jurisdiction,  511 

37. 
tenant   holds   in   subordination   to   title   of 

landlord,  268  2-5. 
witness  adopts  form  most  binding  on  con- 
science, 2603  3. 
trustee,    bare,    has    conveyed    to    cestui    que 

trust,   2378. 
unlawful    intent,   2878. 

where    debtor    apparently    abandoned    prop- 
erty to  creditors,  040  63. 
witness  presumed  to  speak  truth,  2867. 
words   presumed   used    in   ordinary   accepta- 
tion, 2288. 
writing  thirty  years  old,  2878. 

PRIBST 

cannot     be     examined     as     witness,     when, 

2800. 
exempt  from  jury  duty,  148. 
may  in  such  character  maintain  action,  when, 

862    71. 

PRIMA  FACIB  BYIDBNCBL     See  tit  BSrldenee. 
PRIMART  BSVmiCNCSS.     See   tit.   BrldencCk 
PRINCIPAL  AND  AGB3NT.     See  tit.  Affeney. 

PRINTING 

included  In  writing,  17. 

PRINTING  PRSSS 

exemption  from  execution,  1171  37. 
PRISONBR 


rebuttal  of  by  evidence,  2887  141. 
refusal    to    produce    books    and    papers,    on, 
1508. 


how  examined,  2418;, 

how  to  be  brought,  2418. 

on  whose  motion,  2418. 
adverse  possession  against,  272. 
confined  on  civil  process,  discharged  on  what 

conditions,  1688. 
deposition  of,  2418. 
discliarse  of 

by    order    of    plaintiff,    no    second    arrest, 
1640. 

denied,  second  application,  1630. 

evidence,   hearing  of,  1680. 
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PRISONER  (Continued), 
discharge 

examination   for 

answers    in    writing:    may    be    required, 

1639. 
before  Judge,  16S9. 
exempt  from  subsequent  arrest,  1689. 
final,   1639. 

Judgment  remains  in  force.  1640. 
notice  of  application  for,  1638. 

service  of,   1689. 
oath  to  be  administered,  1639. 
order  of,  1639. 
escape,  limitation  of  action  for,  81S. 
estate    of    may    be    attached    though    under 

the  law  he  is  civilly  dead,  881  34. 
Imprisonment,   effect   on   running   of  statute, 

272. 
limitation  of  action  in  case  of  imprisonment, 

272,  830. 
plaintiff  may  order  discharge  of.  1640. 
property    held    by    offlcer    as    bailee    may    be 

attached,    when,   881   35. 
property   of,   taken   by  sheriff   in   ofHcial   ca- 
pacity,   884    89,    90. 
support    of,    plaintiff    to    advance    funds    for, 

1640. 
witness,  as,  2413. 

order  for  production  of,  2418. 

PRIVATE    MEMORANDUM-BOOK 

not  tradesman's  book,  2346  4. 

PRIVATE  PARTY 

action  by  on  matter  involving  public  inter- 
est, 846  57. 

PRIVATE  SITTINGS 

in  certain  cases,  104, 

PRIVATE   STATUTE.     See  tit   Statvtea. 
defined,   2816. 

foreign    law-books    admissible    in    evidence, 
2817. 

how  pleaded,  662. 

as  to,   generally,  662  2-4. 
recitals   In,  how  far  evidence,  2817* 
sufficiency  of  pleading  of,  668  4. 

PRIVATE  SURVEY 

is    not    legal    evidence    of    facts    it   purports 
to  contain,  2607  874. 

PRIVATE     WRITINGS.       See     tits.     Evidence  | 
Writings. 

books,  maps,  etc.,  how 'far  evidence,  2837. 
as  to,   generally,  see  analysis  of  29  pars.. 


by  comparison 

as  to,  generally,  see  analysis  of  17  pars^ 


in  general,  2388  2-12. 

maps,   2239   13-18. 

medical  books,  2889  19-26. 

photographs,    2840    26-29. 
classification  of,  2884. 
compromise     of     debt     without     seal,     good. 


copies  of  entries  also  proved,  2846. 
entries    of    decedents,    evidence    in    specified 
cases,  2345. 
account,   need  not  be  proved  before   items 

examined,   2345   2. 
as   to,    generally,   see   analysis   of   4   pars., 
2345. 
evidence  of  handwriting,  2842.    • 

as   to,    generally,    see   analysis   of   6   pars.. 


where  a  writing  Is  more  than  thirty  years 
old,  2845. 
how  proved,  2841,  2846. 

recitation    In    notary's    certificate    may    be 
contradicted,   2846   2. 
Instruments   affecting  real  property   used  as 
evidence,  2347. 
as   to,   generally,   see   analysis   of   17  par&, 
2347. 
maps,  how  far  evidence,  2887. 
oral   evidence  best,  books  secondary.  234S  3. 
original  writing  to  be  produced  or  accounted 

for,  2340. 
other  witnesses  may  also  testify,  2342. 
private   memorandum-book,    not   tradesman's 

book,  2846  4. 
record   of,   status,   2830  8. 

removal  of  public  records,  transcript  as  evi- 
dence,  2847. 
seal  defined,  2334. 

as   to,   generally,   see   analysis  of   17   pars^ 


effect  of.  2834. 

execution    of   instrument    defined, 

how   made,   2334. 
subscribing  witness  defined,  2387. 
what  are,  2814. 
when    evidence    of.  execution    not    necessary. 


when  in  possession  of  adverse  party,  notice  | 
to  be  given,  2341.  i 

copy    of    lease    admissible    on    refusal    to 

produce  original,  2841  2. 
notice     to     produce     notice     unnecessary, 
2841   3. 
writings    called    for    and    inspected    may    be 
withheld,  2841. 

PRIVILEGED  COMMUNICATION.  See  tits. 
Attorney  and  Client  |  Hnabnnd  and  Wlfcf 
Minister  I  Phyaielan;  Prieatf  'Witneaa. 

as   to,   generally,  2808-2318. 

PRIVITY 

of  succession,  286  149. 

PRORARLE  CAUSE 

in   malicious   prosecution,   is   for  court.   2607 

15-17. 

PROBATE.  See  tits.  Probate  Conrt;  Probate 
Jndse;  Probate  Matters)  Probate  of  For- 
eign W^lilsi  Probate  of  Loat  or  Dcatroycd 
Wills  I  Probate  of  Nuncupative  Willsi 
Probate   of   Wills)   ProlMite   Proceedings. 

appeals,  2175. 

as  to,  generally,  1802-2255. 

chambers,   power   at,   1807,  2254. 

citation,  2171-2178. 

contempt  by  executor,  etc.  or  guardian, 
2181. 

decrees  of,  2169. 

homestead,   recording  decree,  21T9. 

Issues,   2177. 

new  trials,  2175.  ■ 

orders  of,  2169. 

practice,  rules  of,  2174. 

recorded  decrees  of,  are  notice,  2171. 

seal,   115. 

terms,  86. 

trials,  2177. 
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PROBATES  COURT.     See  tits.  Courts |  Probat«| 

Entatea  of  Deceased  Peraoaai  Bxecntor  and 

AdmlnUitratori     Proeeedlnsa     la     Probate 

Coorti  Pmblie  Admlnlatrator. 
appeals,  2175. 

from     decree     settllngr     trustee's     account 
after  distribution,  219T. 

preference   given,  66. 
chambers,  power  of  court  at,  lift, 
citation 

by  personal  notice,  2178. 

how  directed,  2171* 

how  Issued,  2172. 

how  served,  2172. 

to  be  served  five  days  before  return,  217S. 

what  to  contain,  2171. 
costs,  by  whom  to  be  paid,  2179. 
court  to   try  case  when   no  Jury  demanded, 

2177. 
decrees  of 

need  not  recite  jurisdiction,  2108. 

to  be  entered  in  minutes,  2199. 

to  be  recorded,  2179. 

recorded,  as  notice,  2171. 
during  Mexican  regime,  79  128-156. 
ipiardlan 

appearance  by,  2181. 

appointment   of.      See   tit.   Guardian. 

service  of  notice  upon,  2181. 
issues  Joined  in,  how  tried  and  disposed  of, 
2177. 

as  to,  generally,  see  analysis  5  pars.,  2177. 
judgments    of,    entered    and    enforceable    as 

other  Judgments  are,  2177. 
jury  trial  where  issues  of  fact  Joined,  2177. 
may  change  place  of  trial,  2174  7. 
.  ground   of   impossibility   to   obtain   impar- 

I  tlal  Jury  sufficient  for,  2174  8. 

4        new  trial,  2175,  2177. 
aotlee 

personal,  to  be  by  citation,  2178. 

recorded,  order  or  decree  as,  2171. 
orders 

of,  need  not  recite  Jurisdiction,  2109. 

of,  to  be  entered  in  minutes,  2109. 

recorded,  as  notice,  2171. 
personal   notice  to  be  by  citation,  2178. 
power  of,  at  chambers,  119. 
practice 

of,   sections   of  code   governing,  2174. 

rules  of,   in   general,  2174. 
preferences  given   to  appeals  In  probate,  60. 
public  administrator.     See  tit.  Public  Admin- 
istrator. 

as  to.  2188-2192. 
publication,   how  often  to  be  made,  2171. 
recorded   order   of  decree   as   notice,   2171. 
seals  by.  action  to  set  aside,  286  163. 
service    on    guardian,    equivalent    to    service 

on  ward,  2181. 
transfer    of    books,    papers,    and    actions    to 

superior    court,    83. 
vacancy  In  trusteeship,  filling.  2168. 
wills,  probate  of.     See  tit.  'Wills. 
writs   and   process   necessary  may   be   Issued 
at   chambers,   119. 

probate:      judge.        See      tits.       Chambers  y 
Judges. 

chambers,  power  at,  119,  1807,  22S4. 

form  of  attest  to  order,  80  161. 


PROBATE  MATTBRS 

amendments  in,  724  513-623. 

appeal   in,  41  91,  92. 

as  to,  76  51-63. 

not  included  in  provisions  of  8  395,  470  90. 

PROBATB  OF  FOREIGN  ^WILLS 

admission  of  to  probate,  1818. 
construction  of  provision  as  to,  1816  2,  3. 
foreign,    1816-1818. 
hearing  proof  on,  1818. 

appeal  as  remedy  for  error  in,  1818  2-4. 
as  to,   generally,  see  analysis  of  26   pars., 

1818. 
construction  of  provision,  1818  6-11. 
court   has   power   to   grant   letters   of   ad- 
ministration on,   1818  12. 
error    of    court    in    deciding    documentary 

evidence,  1819  13. 
Jurisdictional  facts  on,  1819  14. 
mode  of  proof  and  evidence,  1819  15. 
persons  entitled  to  letters 
as  to,  1819  16. 

citizen  and   resident  of  state,   1819  17. 
foreign   executor,   non-resident   of   state, 

1819   18. 
not  entitled   to  letters,  when,   1819  20. 
to  whom  probate  has  been  granted,  1819 
19. 
in    other    states    to    be    recorded    when    and 

where,   1816. 
Jurisdictional  facts  on,  1816  4. 
letters  to  issue  on,  when,  1818. 
may   be   recorded   In   county   where    testator 

left   property,   1816. 
no  right  to  nominate  administrator.  1819  21. 
nominee    of    executor    or    resident    devisee, 

1819  22. 
notice  of  petition   for  letters,   1817. 
persons      Interested,      public      administrator, 

1817  5. 
petition  for  letters,  1817. 
proceedings  on  the  production  of,  1817. 
appeal  is  remedy  for  error  In,  1817  3. 
as   to,    generally,   see   analysis    of   9   pars., 

1817. 
assignee  of  devisee,   rights  of.   1817  ~4T~ 
letters  granted,  when,  1817  5. 
non-resident   executor   may  apply   for   let- 
ters  testamentary,   1817   6. 
notice    of    appointing    time    for    proof    of, 

1817   7. 
"person    Interested    in    the    will,"    whorls, 

1817  8. 
practice  on,   1817  9. 
public  administrator 

has   no   rights,   when,   1817  6. 
interested  person,  1817  5. 
record  of,  when  and  where,  1816. 
resident  heir  of  testator,  1819  23. 

proceedings   for  admission   of  will   to  pro- 
bate.   1810   24. 
public    administrator    may    appoint,    when, 
1810  25,  26. 
to  be  recorded,  when  and  where.  1816. 

PROBATE  OF  liOST  OR  DESTROYED  WILLS 

acts   of  executors,   etc.,  valid   until  power   is 
revoked,  1881. 
as    to.    generally,    see   analysis   of   7   pars., 
1881. 
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PROBATE  OF  LOST,  ETC.,  WILLS  (Continued), 
certificate    of    contents    to    be    filed    and    re- 
corded, 1826. 
destroyed  fraudulently  durlngr  lifetime,  1S24. 
executor 
de  son  tort 

cannot   by  payments   be   creditor  of   es- 
tate, 1881  4. 
cannot  retain  for  debts  of  his  own,  1882 

5,    6. 
not  recognized  in  this  state,  1882  7. 
or  administrator  may  reslgrn.  when,  1870. 
as  to,  generally,  see  analysis  18  pars.,  1879. 
court  to  appoint  successor,  when,  1879. 
resigned,  administrator  with  will  annexed 
appointed,   1879  4. 
existence   at   time  of  testator's  death   to  be 

proved,   1824. 
crrantingr  letters,  1825. 
incompetent,  all  acting  being,  whom  to  act, 

1878. 
losty  etc. 

certifying,  recording,  and  granting  letteFS, 


existence,   must   have  been   in,   at   time   of 

death.    1824. 
proof  of,  1824. 

restraining    acts    of    executors    of    other 
will,   etc.,    182B. 
must   be   proved   by   two   witnesses,    1824. 
must  have  existed  at  time  of  death,  except 
when,  1824. 
'  on  proof  of  will  after  letters  of  administra- 
tion,   letters   revoked,   1877. 
powers   of  executors  in  such  cases,   1878. 
proof  of 

execution  and  validity  to  be  taken,  1824. 
notice   to   persons   interested,    1824,   1825. 
testimony  to  be  reduced  to  writing,  1824. 
proTtslons 

of,   to  be  certified  and  recorded,  1825. 
to  be  proved  by  two  witnesses,   1824. 
remaining  administrator  or  executor  to  con- 
tinue when  his  colleagues   are  disquali- 
fied.  187& 
as  to,  generally,  see  analysis  6  pars.,  1878. 
restraining    executor    during    proceeding    to 

prove,   1826. . 
revocation  of  letters  after,  1877. 
successor  to  executor,  etc.,  resigned,  court  to 

appoint,  when,  1879. 
testimony  to  be  reduced  to  writing  and  cer- 
tified, 1826. 
transcripts  of  court  minutes  to  be  evidence, 

1882. 
who  may  petition  for,  1804. 
whom    to    act    when    all    acting   are    incom- 
petent,  1878. 

probate:    OF    NUNCUPATIVB    'WILLS 

additional   requirements  in   probate  of,   1826. 
appolntmenta 

of  executor  and   administrator,   procedure, 

1826. 
to  conform  to  provisions  as  to  other  wills, 
1826. 
contest 

and  appointment  to  conform  to  provisions 

as  to  other  wills.  1826. 
as  to,  1826. 
of  procedure,  1826. 


how  admitted  to  probate, 

manner  of  appointment  of  executors. 

notice  of  probate,   1826. 

petition  for  probate,  requisites  of, 

proof  of,  1826,  1826. 

requirements,    1826. 
reducing  to  writing  and  filing, 
time   for  probate,   1826,  1826. 
when  and  how  admitted  to  probate, 
who  may  petition   for  probate  of, 

PROBATE  OF  WILLS.  See  tits.  Probate  of 
Lost  or  Destroyed  WllLii  Probate  of  For- 
eiorn  Wills  J  Probate  of  NnncapatiTc  Wills  i 

WUlB. 

admlnlMtrator 

de    bonis    non,    entitled    to    possession.    1881 
3. 
with  will  annexed,  same  power  as  execu- 
tor,  1879  3. 
appeals  may  be  taken  by  beneficiaries  under 

trust,    1804  2. 
authentication  of  foreign,  2S19  7. 
certificate  of,  seal,  116. 
citation  to  produce,   1806. 
conclusive  after  one  year,  1828. 
construction    of    provision    to    be    exclusive, 

1804  3. 
contents  of  petition  for,  1804. 
contesting.      See    tit.    Contesting    Probate   of 

W^lUs. 
contesting   after   probate.      See   tit.    Contest- 
ing Will  after  Probate. 
absence    of    subscribing    witnesses    to    be 

accounted  for,  1814. 
all  subscribing  witnesses   in  county  to  be 

examined,   1814. 
all  testimony  to  be  filed  by  clerk,  1816. 
any  one  interested  may  contest.  1808;, 
by   attorney    appointed   by   court   or   heir, 

1808. 
certificate  of  proof  to  be  attached  to  will. 

1816. 
contestant  is  plaintiff,  1810. 


proceedings    where    sustained    or    over- 
ruled, 1810. 
to  opposition,  grounds  of,  1810. 
impaneling  Jury,  1818. 
Issues   when    tried   by   Jury   and   when   by 

court,  1810. 
Judgment 

to  be  entered  on  special  verdict,  1818. 
will  and  proofs  to  be  recorded,   1818. 
Jury- 
to  return  special  verdict,  1818. 
trial,  mode  of,  1818. 
may    be    through    guardian    or    attorney. 

1808. 
of  nuncupative,   how  conducted,  1826. 
proof  of 

handwriting  of  testator  and  subscribing 

witnesses,  1814. 
subscribing  witnesses,   to  be   reduced  to 
writing,    1818. 
testimony 

of  other  than  subscribing  witnesses  ad- 
missible to  prove  sanity  and  execu- 
tion, when,  1814. 
reduced  to  writing  and  signed,  admissi- 
bility In  subsequent  contests,  1815. 
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PROBATE  OP  WILLS  (Continued). 
contestinsT  after  probate 

trial  by  court,  mode  of,  1814. 

will    and    certificate    of   proof    to    be    filed 

and   recorded,   ISltt. 
-written 

grrounds  of  opposition  to  be  filed,  1810. 
opposition,  service  of,  1810. 
custodian  of  will  to  deliver  same  to  whom, 

1803. 
hearing    of    will    after   proof    of   service    of 

notice,  1807. 
heirs    and    named    executors    to    be    notified, 
how,  1806. 
as  to,  generally,  see  analysis  11  pars.,  1807* 
holoinraphic  ttIIIii 

date  of  immaterial,  1800  2. 

how  proved,  1809. 

informally  drawn.  1810  4. 

mistake  in  date  of,  1810  5. 

omitted  words   in   suppjied   by   court,   1810 

6,   7. 
proved  as  other  private  writingr,  1809  3. 
in  what  county  to  be  proved,  1802. 
is    not   special    inquiry   to   determine   status, 
2323  40. 

dlii4iiallll«d  to  act 

in   what  cases,   1882. 

transfer  of  proceedings  and  their  return. 
1882,   1888. 
may    at    any    time    compel    attendance    of 
witnesses,  1807. 
jurisdiction-  over,   probate  of,    1802. 
mailing 

copies    of    notices    of    time    appointed    to 

heirs,  1806. 
of  aotlcea 

of  petition,  notices  how  addressed,  1800. 
of   time   appointed   for   hearing   petition, 
time  of,   1806. 
non-appointment   of  attorney  by  court  does 

not   invalidate,   1808. 
notice  of 
petition  for 
as  to,  generally,  see  analysis  of  10  pars., 

1806. 
constitutionality  of  provision  for,  1806  3,  4. 
constructive  notice  provided  for,  1806  5-7. 
how  given,  180B. 

publication    in   weekly   newspaper,    1806. 
probate,   1807  3. 

requisite  to  Jurisdiction,  1808  2. 
of   foreign   wills.      See   tit.   Probate  of   For- 
eign ¥^111«. 
of  lost  or  destroyed  wills.     See  tit.  Probate 

of   Lost   or   Deatroyed   Wllla. 
Of    nuncupative    wills.      See    tit.    Probate    of 

Nnncnpattve  'Willii. 
olographic  will,  how  proved,  1809. 
one   witness    sufllclent   if   no   contest,   when, 

1809. 
order  to  enforce 

attendance  of  witnesses,  1807. 
production  of  will,  1807. 
personal   service   of  copies   of  notice   on   in- 
fant 1807  4. 
persons   named   in   reputed  will   as   executor 
and    legatee    proper    party    to    petition, 
1804  4. 


petition  for 

clerk  to  set  for  hearing,  1806. 

contents  of,  1804,  1806  3. 

devisee  may,  1804. 

effect  of  defects  in,  1804. 

failure  of  executor  to,  forfeiture  of  right 

to  letters,  1806. 
hearing  of,   time  for,   1806. 
mailing  notices  to  executors,  1806. 
must  show  what,  1804. 
notice  and  proof  of,  1808-1810. 
how  given,  1806. 
how  served  on  executors,  1806. 
publicati6n  or  posting  of,  1806, 
personal  service  of  notice 
equivalent  to  mailing,  1806. 
time  for,  1806. 
who  may  file,  1804. 
possession   of  will  by  third  person,  produc- 
tion,  1806. 
presentation  of  will,  1806  4. 
preavmptlona 

as  to  record  In,  1807  6-9. 
on  collateral  attack,  1808  4. 
production    of   will    where   In   possession    of 

third  person,  1805. 
proof  of  publication,  1808  3. 
publication  of  notice.  1807  10. 
in  dally  publication,  1806  10. 
need  not  be  in  state  paper,  1806  9 
proof  of,.  1808  3. 
purpose  of  petition  for  probate,  1804  2. 
revocation 

effect  on  powers  and  liabilities  of  execu- 
tors or  administrators,  1822. 
Jury  trial,  1821. 
of  prior  letters,  1877. 
when   revoked,   1821, 
to  be  delivered  to  court,  ^808. 
when    contest    of    probate    may    be    made, 

1809. 
when     executor     forfeits     right     to     levies, 

1806. 
Who  may  appear  and  contest  will,  1808. 
as   to,   generally,   see   analysis   of   9   pars., 
1808. 
who  may  petition  for  probate  of  will,  1804. 

probate:  procebdings 

appeals  in,  66. 

taken,   how,   1486  129-200. 
rules  of  practice  in.     See  tit.  Rules  of  Prac- 
tice. 
sale.     See  tit.  Probate  Sale. 

PROBATE  SAIiBS.  See  tits.  Sale  and  Convey- 
ance of  Property  of  Decedent  |  Sale  of 
Real  Estate,  etc. 

asking   to   set   aside   not  within   the  provi- 
sions of  §396,  471  91, 

PROBATION  COMMITTBIS 

appointment  of,  109. 

how  to  be  made,  110, 
compensation  of,  109. 
duty  of  deputy,  110, 

expenses   allowed   probation   officers,   110. 
may  examine  certain  societies,    associations, 

etc.,   109. 
oath  of  oflSce  of,  109. 
powers  of  peace  officers.   111. 
present  officers  to  serve.  110. 
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PROBATION  COMMITTEE  (Continued). 
probation  oflicerii 

and  deputies,  appointment  of,  '±Qi9, 

conditional  probation  officers,  110. 
to  Inquire  Into  antecedents  of  persons  ar- 
rested, when,  110. 
to  serve  In  all  courts.  111. 
record  of  persons  released  on  probation,  110. 
report*  of,   109. 
terms  and  conditions  of  probation,  100,  110^ 

111. 
vacancy  In,  how  filled,  100. 

PROCEDENDO 

grenerally,  86  18. 

PROCEDURE 

In   counterclaim,  02S  67. 

objection   to   method   of,  when   to  be  taken, 

1050    24. 
on  trial  of  Impeachments,  80. 

PROCEEDINGS.     See   tit.   Special  Proceedlnss. 

In  courts  to  be  In  Engrllsh  languagre,  180. 

PROCEEDINGS  AT  LAW 

not  restrained  by  Injunction,  when,  824  147- 

153. 
restrained  by  Injunction,  when,  827  192-198. 

PROCEEDINGS    IN    CIVIL    ACTIONS    IN    PO- 
LICE  COURTS 

defendant   may   plead   orally   or   in   wrltlntf, 

1405. 
how   commenced,   1406. 
Inrladlctlon 

of  action  for  "fine,  forfeiture,  or  penalty," 

1405  2. 
on  violation  of  ordinances,  1406  2. 
proceedings   to  be  conducted  as   in  Justices* 

courts,   1406. 
summons  must  Issue  on  flUngr  of  complaint, 

1405. 
transfer  of  cause^rom  police  court,  1405  3.  4, 

1406  3. 
trial    by   Jury,   when   defendant   entitled    to, 

1405. 

PROCEEDINGS    IN    JUSTICES'    COURT.      See 
tit.  Joatlcea'  Court. 

PROCEEDINGS  IN  PROBATE  COURTS 

change  of  venue  In,  1808. 
Jmisdlctlom  of  probate  court 

constitutional  must  be  Invoked,  1802  2. 
statement   as   to   property   of   decedent   in 

petition,  1808  5. 
statutory,  1808  3,  4. 
when    executors   over   estate    of   decedent, 

1802. 
when    decided    by    first    application,    1808 
note, 
of  accounts   rendered  by  executors  and   ad- 
ministrators,   and    of    the    payment    of 
debts.  SS  1612-1653. 
of  claims  agrainst  the  estates,  9S  1400-1514. 
of   executors    and    administrators,    their    let- 
ters,   bonds,    removals,    and   suspensions, 
S§  1848-1440. 
of  f?uardian  and  ward,  §9  1747-1810. 
of  Jurisdiction.  35  1294,  1295. 
of   orders,    decrees,    processes,   mlnutjes,    rec- 
ords,  trials,  and  appeals,  SS 1704-1728. 
of   public    administrators,    S§  1726-1744. 
of  sales  and  conveyances  of  property  of  de- 
cedents.   §8  1516-1579. 


of  the  conveyance  of  real  estate  by  execu- 
tors and  administrators  in  certain  cases, 
SS  1597-1607. 

of  the  Inventory  and  collection  of  the  effects 
of  decedents,  SS  1448-1461. 

of  the  partition,  distribution,  and  final 
settlement   of  estates,  ^SS  1658-1708^. 

of  the  powers  and  duties* of  executors  and 
administrators,  of  the  manafirement  of 
estates,  SS  1581-1501. 

of  the  probate  of  wills,  SS  1288-1846. 

of  the  provisions  for  the  support  of  family, 
and  of  the  homestead,  SS  1464-1486. 
PROCEEDINGS  IN  REM 

foreclosure  of  street  assessment,  2823  42. 

none   except   authorized   by   statute,  2828  41. 

proce:edings  supplementary  to  exb- 

CUTION.     See  tit.  Supplementary  Proeeed- 

Insa* 

grenerally,  1204-1212. 
PROCEEDINGS     TO      PERPETUATE     TBSTI- 
MONY 

effect  of  deposition,  2600. 
evidence  may  be  perpetuated,  2500. 
manner  of 

application  for  order,  2589. 
takiner  deposition,  2600. 
notice  of  time  and  place  to  be  eriven,  WS99» 
papers  prima  facie  evidence,  2600. 
when  evidence  may  be  produced.  2600. 
PROCESS.     See  tit.   Summon*. 
abbreviations,   180. 
abuse  of,  contempt.  1724. 
abuse  or  disobedience  of.  a  contempt,  17!84. 
amendment  of,  power  of  court,  106. 
attorney     cannot     acknowled^re     service     of 

original,  198  281. 
chambers,  power  of  Judge  at,  to  issue,  119. 
contempt,  for  abuse  of,  1724. 
definition  of,  17. 
denial    of    to    take    deposition    to    party    in 

contempt,  2425  4. 
disc har are    of    persons    imprisoned    on    civil 

process,  1688-1640. 
disobedience  of,  contempt  of  court,  1780  6S-70. 
guardian,    service    on,    as   service    on    ward. 

2181. 
how  far  extends,  88. 
inadvertence,   relief  from,  686. 
Interference    with,    contempt    of    court,    1781 

71-77. 
Joint  debtors,  to,  after  Judgment,   15O4-1506L 
Justices'  courts 
from,  duty  of  sheriff  and  deputy  to  serve,  8S. 
In  payment  of  fees,  87. 
Issuance  in,  87. 

may  issue  to  any  part  of  the  county,  1402. 
runs  where,  89,  98. 
to  be  issued  without  blanks,  1402. 
language  to  be  used  in,  180,  1569. 
mistake,  relief  from.  686. 
mode   of,   any   suitable,   may   be   adopted   to 

carry    out   Jurisdiction,   187. 
neglect,      excusable,     surprise,     etc..      relief 

from,  686. 
of   superior   court,    extends   to   all   parts    of 

state.  SS. 
poiver  of 

court  to  amend  and  control,  106. 
Judges  at  chambers,  to  issue,  119. 
return    of.   In   Justices'   court,  88.  86. 


Where  no  section  mark  (8)  black-face  type  refers  to  pagos,  plain-face  to  paragraph  of  annotation. 


■ 

J 


INDBX. 


PROCESS   (Continued). 
service 

by  telesrraph,   1SS3. 

in  case  of  non-residents,  1S81. 

on  associates  in  business,  44S. 

on   guardian,  2181. 

on  necessary  parties  ordered  in  by  court, 

on    persons     transacting:    business     under 
common  name,  448. 
sisrnifies  what,  17. 
superior  court,  extends  to  all  parts  of  state. 


telegrraph,  service  by.  15SS. 

PROCH£IX  AMI 

discarded  by  code,  S<I7  28. 

PROFESSIONAL  NBGLIGENCB.     See  tit  Nes- 
llffence. 

action  for,  statute  begrins  to  run,  when.  282 
41. 
PROFITS.     See  tit  S^xecnton  and  Admlnlatra- 
tora. 

from  time  of  execution  to  redemption.  1194. 
mesne,   limitation  of  actions  for,  278. 

PROHIBITION.     See   tit   Writ   of  Prohibition. 

PROMISSORY  NOTE.    See  tits.  Bills  and  Noteof 
Negotiable  InstmiBcnts. 
action 

by   accommodation   Indorser    for   contribu- 
tions, limitation,  310  121,  122. 
on  lost.     See  tit.   littnt  Note. 

failure    to    tender    indemnity,    effect    on 
cost,  1644  15. 

as  to,  217  90-92. 

attorney 

fee  of  on  foreclosure  of  pledgre.  1686  ^7. 
may    not    Indorse    in    the    owner's    name 
where  held  for  collection,  IIMJ  306. 

bar  of  statute  appearing?  on  face  of  com- 
plaint, 286   130. 

corporation  cannot  extend  liability  of  stock- 
holders by  giving,  216  54. 

counterclaim  In  action  on,  616  82-86. 

date  of  delivery  and  not  date  of  note  fixes 
period  of  statute  of  limitations,  286 
132. 

Indorsement  on  not  admitted  by  failure  to 
verify   answer.   641   14. 

holder  of  principal  party  to  maintain  action, 
846  58-62. 

Introducing  in  evidence  with  Indorsements 
of  payment  thereon,  not  making  dece- 
dent witness,  2806  8. 

liable  to  execution  as  a  credit,  1175  10. 

may  be  attached,  when,  881  36,  37. 

non-production  of,  payment  presumed,  2887 
33. 

of  deceased,  payment  not  presumed.  2387 
34. 

payable  on  demand  due,  when,  286  131. 

payment  of  not  presumed  if  held  by  payee, 
2386   24. 

pledgee  principal  party  to  sue,  846  55. 

put  in  evidence  may  be  taken  to  jury-room, 
1006   6. 

renewal  of  does  not  revive  right  on  barred 
mortgage,  840  59,  60. 

secured  by  mortgage  is  non-negotiable,  1221 
49. 

suit  on.     See  tit.  I^owt  Note. 


PROOF.  See  tits.  Erldencej  Examination  of 
Witness. 

party  may  determine  order  of.  2448  24-26. 
reopening  cause  to  supply  omission  in,  2444 

39-57. 
reversal 

for  irregularity  In  order  of,  2442  23. 
not   granted   because   of   reversal    of,   2848 
32-88. 

PROPER  COCXTY.     See  tit.  Venue. 
for  trial  of  action,  what  Is,  476  71-108. 

PROPERTY 

definition  of  injury  to,  26. 
includes  real  and  personal,  17. 
Joinder  of  actions  for  injuries  to,  660. 
license  of  attorney   not   within   constitution, 
166  13. 

PROPERTY  CONVEYED  IN  FRAl'D  OF 
CREDITORS.  See  tit.  Fraudulent  Convey- 
ance. 

may  be  attached,  when,  881  38-40. 

PROPERTY  IN   CUSTODY  OF  THE   LAW 

not  attachable,  when,  888  61-66. 

PROPERTY  IN  HANDS  OF  ADMINISTRA- 
TORS. See  tit.  Execntom  and  Adminis- 
trators. 

not  attachable  before  decree  of  distribution. 
886  91. 

PROPERTY   IN   HANDS   OF  BAILEE 

may  be  attached,  881  41. 

PROPERTY  IN  HANDS  OF  EXECUTOR,  ETC. 
See  tit.  Exeentora  and  Administrators. 

may   be  attached   by  garnishment   after  de- 
cree of  distribution,  881  42,  43. 
not  attachable,  886  92. 

PROPRIETORS 

adjoining,   occupying   up   to   an   agreed   line. 

228  22. 
coterminous,  aa  to  occupation  by  is  adverse, 

280  48. 

PROVISIONAL  REMEDIES  IN  CIVIL  AC- 
TIONS 

aflldavit  may  be  used  on.  2416. 
arrest  and  ball,  9S  478-604. 
attachment,    9S  687-660. 
claim    and    delivery    of    personal    property, 

SS  600-621. 
deposit  in  court,  $§  672-674. 
injunctions,    9S  626-683. 
receiver.  §§  664-660. 

PROVISIONAL  REMEDIES  IN  JUSTICES' 
COURT.     See  tit.  Justices'  Court. 

PUBLIC    ADMINISTRATOR,      See    tit.    Letters 
Testamentary    and    of    Administration, 
account 

copy  of  to  be  filed  with  estate.  2191. 
duty  as  to  estate  moneys,  escheats,  etc.,  2190. 

failure   to 

a  misdemeanor,  2192. 

duty  of  district  attorney,  2192. 

punishment  for,  2192. 
order  to,  2189. 
semi-annually,    2189. 
yearly  to  be  rendered,  2189  5. 
accounting 

and   delivering   up   estate,   where   executor 

appointed,  2188. 
to  county  clerk,  time  of.  2191. 
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PUBLIC  ADMINISTRATOR   (Continued), 
actions  by,  2188. 
acts.  Vhen,  2188. 

not  of  office,  2184  4. 
administers  by  virtue  of  letters,  not  of  office, 

2184  4. 
administers    on    any    estate  4n    his    county. 

2184  5. 
all     provisions     relating    to     administrators 

apply  to.  2184  6. 
bond  of.  2186. 

is    for    faithful    performance    after    term, 

2187  2. 
no     bond      exacted      other     than     official, 

2187  5. 
not  sriven  in  each  case,  2187  3. 
official    bond    in   place    of   administrator's. 
2187   4. 
civil  officers  to  notify  of  property  subject  to 

waste,  2188. 
code  sections  applicable  to,  2192. 
County  Government  Act,  2088  35. 
creditor  not  rendered  Incompetent  as.  2191  2. 
deposit  with  cotinty  treaavrer 

duties  and  compensation  of  treasurer,  2120. 
investment  by   treasurer.  2190. 
money,  how  drawn.  2190. 
payment    of    unclaimed   money    into    state 
treasury.  2190. 
devisee  in  foreifirn  will  preferred  to,  2186  22. 
disallowed    for    services    rendered    after    his 

term,  2088  36,   37. 
does  not  succeed  in  administration  by  virtue 

of  office,  2184  7. 
duty 

of  district  attorney  in  relation  to.  2192. 
of   persons   in   whose  house  any   strangrer 

dies,  2187. 
on   appointment  of  another,   2188. 
embezzlement,  2188,  2189. 
entitled     where    estate    escheats    to    state, 

2184  8. 
escheat 

still  in  suspense  after  deposit,  2190  2. 
estates  which  may  be  administered  by,  2188. 
every    intestate    presumed    to    have    left    an 

heir,  2184  2. 
every    six    months    return    of    condition    of 
estate  to  be  made,  2189. 

examination  of 

one  charged  with  emheaalement 

punishment   for   disobedience   or   refusal 

to   answer,   2189. 
questions    to    be    written,    sierned,    and 
filed.  2189. 
person     chargred     with     embezzlement     or 
withholding   estate,   2188. 

failure  of 

to   account,   a   misdemeanor,   2192. 
to  pay  over,  2191. 

money   as   ordered,  proceedlngrs   agrainst, 
2191. 
to    qualify,     coroner    to    perform    duties, 
2184  8. 
fees   of  officers,   when  and  by  whom   to  be 

paid,  2192. 
generally,  2192. 
how  to  administer.  2187. 
how  unclaimed   estate  disposed   of,  2191. 
Immediate    possession    Intended    by    statute, 
2187  3. 


in  contests,  acts  solely  for  his  own  interest, 

2180   23. 
in  possession,  holds  as  special  administrator, 

1878  9-11. 
in  special  cases,  2186  22-30. 
interest,  not  to  have  in  payments,  2120. 
inventory,  2187. 
is  preferred  to  relative  not  entitled  to  share 

to  administer,   1841  39. 
letters 
of,  when  and  how  obtained,  2180, 
valid  until  set  aside,  2184  9. 
moneys  deposited  by.  how  invested,  2180l 
moneys    must   be    kept   in   county    treasury. 

2190   3. 
must    be    authorized    before    administering. 

2184  10. 
must    institute    suits    to    recover    property. 


must    return    inventory   and   administer   es- 
tates according  to  his   title,  2187. 
must    show    judicial    grant    In    each     case, 

2184  11. 
must  take  out  letters  with  reasonable  dis- 
patch,  2180. 
nominee   of  foreign   executor,  2186  27,   28. 
no    Interest    in    estate    by    virtue    of    office, 

1846  9. 
no    preference    over   one   merely   competent, 

2186  26. 
no  right  where  decedent  leaves  will,  2186  24. 
not  aggrieved,  party  cannot  appeal,  1412  S9. 
not  entitled  If  executor  named  in  will,  1880 

17.  18. 
not  to  be  Interested  in  the  payments  for  or 
on  account  of  estates  in  his  hands,  2190. 
oath  of,  2186. 

may  be  administered  by.  2192. 
none  exacted  other  than  official,  2187  5. 
official,  in  place  of  administrator's,  2187  4. 
power  to  administer,  2192. 
obtains  letters  by  virtue  of  office,  2186  12. 
offldal 

bond    applies    to    letters    under    provision, 

2186  13. 
character  not  changed  by  duties  under  let- 
ters, 2186  14. 
oath  and  bond  sufficient,  2186  15. 
order 
appointing,   valid   as  against  brothers   not 

entitled,  2186  26. 
for   delivery   of   property   to   heirs   or   ex- 
ecutors. 2189. 
of  appointment.  1887. 
on,  to  account,  2188. 

on,  to  turn  property  over  to  county  treas- 
urer, 2191. 
penalty  for  failure  to  file  report,  2192. 
possession 

civil    officers   to   give   notice   of   waste   to, 

2188. 
order  to  examine  party  charged  with  em- 
bezzlement of  estate,  2188. 
punishment  for  refusing  to  attend  exam- 
ination, on  embezzlement  of  estate,  2188. 
successor  cannot  act,  when,  2188  4. 
suits  for  property   of  decedents,  2188. 
taken   through  error,  delivered  to  regular 

administrator,  2188  3. 
to  be  delivered  up  when  another  appointed 
administrator  or  executor,  2188. 
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PUBLIC  ADMINISTRATOR   (Continued). 

preferred  to  creditors,   when,  2186  30. 

preservation  of  estate  until  letters  gnranted, 
2185   18. 

proceedings  agralnst  for  failure  to  pay  over 
money  9.8   ordered,  2191. 

property  to  be  handed  to  county  treasurer, 
2190. 

provisions  applicable  to,  2192. 
guardian's  accounts,  2191  3. 

report,  affidavit  that  he  Is  not  Interested  in 
payments,    2199. 

resiffnatlon    durlngr   appeal,   abates   proceed- 
ings, 2185  20. 

retains    official    character    until    letters    re- 
voked, 2185  21. 

return  every  six  months,  2189. 

return    of    condition    of    estate    to    be    made 
every  six  months  and  published,  2189. 

TlKht  to 

administer  attaches  to  officer,  2187  6. 
letters    determined    by    status    at    time    of 
grant,  2185  16. 
sureties   continue  beyond   term   when  duties 

continue,  2187  7. 
settlement  with  county  clerk  monthly,  2191. 
special    provisions    as    to,    given    full    force, 

2185  17. 
stranger  dying,  notice  of,  2187. 
takes    precedence    of   nominee   of    guardian, 

1847  16. 
to  adiulMlster 
oaths,  2192. 

others  failing  to  act,  2185  19. 
to  file  reports,  2192. 

to  make  and  publish  return  of  condition  of 
estate  every  six  months,  2189. 
establish   no   fact   conclusively,   2189   3. 
semi-annual    returns    not    account    stated, 
2189  4. 
to  obtain  letters,  when  and  how,  2189. 
unclaimed  estate,  how  disposed  of,  2191. 
waiving   right   as   creditor   not   estopped   as 

officer,  2186  29. 
waste,  civil  officers  to  notify  of,  2188. 
what  estates  may  be  administered  by,  218S. 
as  to,   generally,  see^  analysis  of  30  pars., 
218S. 
when  another  person   is  appointed  adminis- 
trator   or    executor,    to    deliver    up    the 
estate,  2188. 
when  may  be-  directed  to  take  estate,  1872. 
when  to  account  for  estate,  2188. 
when  to  be  appointed,  1887. 
when  to  deliver  up  estate,  2188. 
when  to  settle  with  county  clerk,  2191. 
with  request  of  father,  preferred  to  creditors, 

'  2186  30. 
yearly  account  to  be  rendered,  2189  6. 

PUBtilC  AND  PRIVATE  STATUTES 

definition  of,  2316. 

PUBI.IC  BUILDINGS 

not  attachable,  885  93. 

PUBLIC  HIGHli%^AY.     See  tit.  Roads  and  High- 
ways. 

payment  for,   legislative  matter,  1747  12. 

PUBLIC  LANDS.     See  tit.  Pueblo  Lands. 

adverse    possession,    effect    on    certificate    of 

location  or  purchase.  2882. 
alcalde  grant.  286  151-166. 


certificate  of  purchase  or  of  location  as  evi- 
dence of  ownership,  2882. 

filed  on  by  pre-emption,  no  part  of  estate  of 
decedent,   when,   1900  64. 

holding  for  mining  purposes,  effect  on  cer- 
tificate, 2882. 

occupation  protected  by  common-law  pre- 
sumption, 2888  41. 

possession  of  need  not  be  adverse,  286  160. 

presumed  to  have  passed  from  government, 
when.  2852  19. 

survey  of.     See  tit.  Public  Lamd  Survey. 

void  letters  patent,  limitation  of  action  to 
recover  land,  226. 

PUBLIC  LAND  SURVEY 
as  to,  2575  146. 
confiict  between  survey  of  township  and  of 

prior  Mexican  grant,  2675  147. 
fractional  township,  2575  148. 
government  township,  2575  149-168. 
interior  lines  of  sections,  2576  154. 

PUBLIC  MONEYS 

taxpayers  acting  to  restrain  payment  of, 
882  262. 

PUBLIC  OFFICER.     See  tit  Oflcer. 
action 

against,  costs  in,  1541  23-25. 

to    enforce    liability    for    misfeasance    not 

non-feasance,  468  9,  10. 
to  recover   money   received   out  of  line   of 
duty,  limitation,  810  123. 
bound     to     give    copies    of    public     records, 

2815. 
cannot  counterclaim  salary  against  demand 

for  moneys  collected,  622  58. 
mandamus  by  citizen  to  compel  performance, 

1597  11. 
substitution    of   successor    on    expiration    of 
term,  416  77,  78. 

PUBLIC  RECORDS  AND  DOCUMENTS 

certified  copy  of,  2815  2. 

proof  of  contents  of,  2277. 

removal  of,  transcript  admissible  in  evidence. 
2847. 

when  used  as  evidence,  2277. 

wrongful  removal  does  not  affect  compe- 
tency, 2847  2. 

PUBLIC      ROAD.       See    tit.    Roads   and   High- 


sowing    grass-seed    and    staking    out    cattle, 
effect  in  claim  of  adverse  title,  268  16. 

PUBLIC  USE.     See  tit.  Eminent  Domain. 

determined   from  evidence,  1747  13. 
legislature  determines  what  is,  1746  8,  9. 

PUBLIC  WRITINGS 

books  containing  laws  presumed  to  be  cor- 
rect,  2817. 
certificates  of  purchase  primary  evidence  of 
ownership,  2882. 
as  to,   generally,   see  analysis  of  13  pars.. 
2382. 
certified  cOpy  of  public  record,  2815  2,  3. 
constitution,  2816. 

contents  of  other  ofllcial  certificates,  2882. 
copies  to  be  given  by  public  oflFlcers,  2815. 
effect  of  Judgment,  final  order  upon  rights  of 
various  cases,  2320. 
as  to.   generally,  see  analysis  of  48  pars., 
2820. 
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rUBLIC  WRITINGS   (Continued). 

effect    of    Judicial    ordorr.,     v/hen    conclusive, 
2S24. 
what  deemed  adjudged  in  a  judgrment,  2325. 
when  parties  deemed  to  be  the  same,  2o24. 
entrleM 

In  official  book,  prima  facie  evidence,  2330. 
made    by    officers    or    boards,    prima    facie 
evidence,  2333. 
every    citizen    entitled    to    inspect    and    copy, 

2315. 
€vl<Tcaec  of 

foreign  laws,  2817. 
laws  of  other  states,  2817. 
Inspection  and  copy  of,  '2815. 

construction  of  provision,  2815  2. 
instruction    from   attorney   to   sheriff,   2815 
3. 
judicial  record.     See  tit.  Judicial  Record. 
Justices'    Judgment    in    another    state,    how 

proved,  2381. 
kinds  of  public  writings,  2816. 
laws,  wricten  and  unwritten,  2816. 
manner  of  proving  other  official  documents, 
2328. 
acta  of 

a  municipal   corporation, 
the  ex  cent  I  vc 

of  a  foreign  country, 
of  a  sister  state.  232H. 
of  this  state,  2828. 
as    to,    generally,    see    analysis   of   7    pars., 

2320. 
docnnientM 

in  the  departments  of  the  United  States 

government,  2329. 
of  amy  other  class 

in  a  foreign  country,  2329. 
in  a  sister  state,  23C9. 
in  this  state,  2820. 
proceedloKS  of  the  Icffrihlntnre 
of  a  foreign  country,  2328. 
of  a  sister  state,  2828. 
of  this' state,  2328. 
provisions    in    relation    to    states    applied    to 
territories,  2882. 

public 

and  private  statutes  defined.  2816. 
officers  bound   to  give  copies  of,  2816. 
record  of  private  writing  evidence,  2889. 
recitals  in  statute,  how  far  evidence,  2817. 
recoril 

authenticated  as   evidence,   2818. 
copy  of,  when  evidence.  2310. 
manner    of    impeaching,    2327. 
of  another  state,   its  effect,  2327. 

common-law   rule   declared   by   provision, 

2327  2. 
conclusiveness      of      foreign      Judgment, 
2.^27  3. 
of  court   of   admiralty,  2327. 
of     foreign     country,     how     authenticated, 
2318. 
concUisivene.^s  of  Judgment.  2310  2. 
construction    of  provision.   2310   3.    4. 
probate  of  will,  authentication  of,  2310  7. 
statutes.    2316. 
United    States    mineral    land    patent,    date    of 

location   is  prima  facie   evidence,  2333. 
unwrittten  law  defined,  2310. 
what   are,   2314. 


rUBMCATION 

affidavit  to  prove,  2410. 
as  to  what  is  a,  2410. 

generally,  see  analysis  of  6  pars.,  2419. 
changed  names,   of,   l795. 
default,  where  service  by,  procedure, 
due,  presumed  from  recital  in  judgment, 

96. 
evidence  of,   what  Is,  2410. 

as   to,   generally,   see   analysis    of   6   pirs.. 
2410. 
filing  evidence  of.  2420. 
hoiT  often  to  be  made 

as  to,  2171. 

generally,  see  analysis  of  5  pars..  2171. 
Judgment-roll,    where    summons    served    &y. 

1120. 
newspaper,  publication  In,  how  proved.  2419. 
notice 

of    dissolution    of   corporation.    1744. 

of  petition  for  probate,  of,  1805. 

to  lienholders,  on  partition,  service  of,  by, 
1208. 
of  notice,  costs  by  whom  paid,  1555  4. 
of  petition  for  change  of  name,  1705. 
of   summons.      See    tit.    Publliratloa   of    Saie- 

mona. 
order 

for  sale  of 'ward's  property,  of,  2243. 

to  appear  In  escheat  proceedings,  of.  I7»j. 
petition   for  change  of  name,   of.   1705. 
probate   proceedlna^s 

how  often  to  be  made.  In  general,  2171. 

publications  In,  number  of.  2174. 
service   upon    unknown   parties   by   in   parti- 
tion, 1203. 
unknown  parties  may  be  served  by  in  parti- 
tion,  1203. 
what  is.  8410. 

as    to.    generally,   see   analysis    of   6   pnr<«.. 
2410. 

PUBLICATION  OF  SUMMONS.     See   tit.   Publi- 
cation. 

admission  of  defendant,  631  48^50. 
affects  only  service  of  summons,  522  19-21. 
affidavit  for.     See  tit.  Affidavit. 
by  whom  may  be  made,  580  32-35. 
mistake   in,   corrected   by   second   affidavit, 

580  38. 
order  of.  518  26-49. 
basis  for  service  by,  516  3. 
cause  of  action  for,  516  4-8. 
concealed    defendant    cannot    complain.    517 

9,  10. 
deposit   of   copy,   controlled   by   what   provi- 
sion, 530  36. 
designation    of    newspaper,    presumption    as 

to,  522  17. 
evidence    that    defendant    concealed    himself 

basis  for  order,  517  11. 
failure  to 

obtain  personal  service,  entitles  to  service 

by,  521  7. 
order  not  cured  by  appearance  of  mother 
of  minor  defendant,  517  12. 
"forthwith" 

In  order  for,  521  9. 
omission  of  Immaterial,  521  11. 
In  action  on  certificate  of  purchase  of  school 

lands,  .517   18,    19. 
In  foreclosure  of  land  on  state  lands.  521  8. 
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PUBLICATION  OF  SUMMONS  (Continued), 
in  partition,  1208. 
Judgre  acts  upon  evidence  required  by  code, 

517   13. 
judfire  cannot  order  publication  before  sum- 
mons issued,  517  14. 
literal  discrepancy  in  publication  immaterial, 

530  37. 
manner  of,  620, 

as  to,  grenerally,  see  analysis  of  27  pars., 

620. 
deposit  in  post-offlce  to  be  directed  in  order 
for  publication,  521  4-6. 
i        may  be  had  in  action  to  try  title,  1255  70. 
must  not  be  less  than  two  months,  622  22-25. 
non-residence  and   cause  of  action  sufUcient 

for   order   of,   617   16,    17. 
of,  default  for  failure  to  answer,  080. 
on   minors   fourteen  years,   mailing:  of  copy, 

517  15. 

order   for  shall  direct  deposit  in   post-office, 

521  4-6. 
proof  of  nervlce 

affidavit  of  another  person,  580  25-30. 

as   to,  grenerally,   see  analysis  of  50  pars., 
526. 

how  made,  520,  530  31-47. 

return   of  officer,  628  13-24. 
publication  on  Sunday  not  invalid,  523  24.  26. 
return  of  officer,  sufficiency  of  shown,  518  20. 
statute    and    not    common    law    controls    In, 

518  22. 
statutory 

provisions    for   acquiring   Jurisdiction,   618 

23,  24. 
requirements  not  invalid,  518  21. 
to    unknown    parties    in    suit    to    quiet    title, 

1277. 
validity  of  provision  for  beyond  attack,  528  27. 
want  of  knowledge  of  defendant,  insufficient 

basis,  618   25. 
when  may  be  made,  514. 

as  to,  grenerally,  see  analysis  of  49  para., 
616. 
where   there   are   more   than   one   defendant 
and    part    only    are    served,    proceedingr, 
628. 
as  to,  grenerally,  see  analysis  of  23  pars., 
628. 
PUBLIC  LANDS.     See  tit.  Public  Land*. 

need   not   be   held   under   color   of   title,  264 
26,   27. 
PURCHASE  BY  ATTORNBY 
of  property  of  client,  with  consent,  presumed 
fair,  2804  102. 

purchase:  monby 

action  on  independent  covenant  to  pay,  limi- 
tation, 810  35,  36. 

purchase:  price: 

action  by  vendee,  bar.  when,  287  151-153. 
PURCHASBR.     See  tits.  Bxecntlon  Sale;  Fore- 
closure Sale  I  Sale. 

at  execution  sale,  interest  of,  1187  8. 
at  sale  under  interlocutory  decree  of  parti- 
]  tion,  may  appeal,  1412  40. 

creditor  may  be  at  execution  sale,  1100  19. 
member  of  partnership  who  held  prior  lien, 

1100  20. 
of  property 

at  Judicial   sale,   may  appeal,   1412  43. 
of  the  estate,  may  appeal,  when,  1412  41. 


PURCHASER  PENDENTE  LITE 

substitution  of,  416  79,81.       « 

PURITY  OF  ELECTIONS  LAW.     See  tit.  Elec- 
tions. 

violation   of,  no  defense  In  contest  of  elec- 
tions, 1027  64. 

QUALIFICATIONS 

of  Justice  in  townships,  01. 
of  sureties,  generally,  1500. 

QUALIFIED   DENIAL 

efTect  of,  004  278. 

<^UANTITY 

and     three     of     four     necessary     boundaries 
given,  effect,  2680  292. 

(lUASHINO  SUBPCENA 

for  defect  in  affidavit,  2480  21. 

QUESTIONS    OF    FACT.       See    tits.    EvldCMcei 
Ezamlnatton  of  Wltneasen. 

demarcation  between  and  conclusions  of  law, 

1020   58. 
for  Jury,  2604. 
Isanea  of  fact 

how   tried.   087. 

to  be  tried  by  Jury  unless  waived,  1888. 
to  be  determined  by  court  or  referee,  2808. 
to  be  tried  by  Jury,  2604. 

QUESTIONS     OF    LAW.       See     tits.     Evidence) 
Examination   of  Witnesses. 

addressed   to   court,  2606. 

as  to,   grenerally,   see  analysis  of  20  pars., 
2606. 
for  court,  2606. 
issues  of  law,  how  tried,  086. 
to  be  addressed  to  court,  2606. 
what  are,   2602. 
writ  of  possession,  888. 

QUI   TAS(   ACTION 

limitation   on,   812. 

QUIETING  TITLE 
action 

InTolvlns  valldltT  of  sift   or  trost  msder 
will 

determination  final,  1246. 
will  admissible,  1246b 
lies   to  determine   adverse  claim  in   what 
cases,  1246,  1276. 
as  to,  grenerally,  see  analysis  of  186  pars.» 
1247. 
to  be  brougrht  in  county  where  land  is,  88; 
adTcrae  claim 

action  to  determine,  1662. 

may  be  determined  in  condemnation  pro- 

ceedingrs,  1768. 
parties  in  suit  to  determine,  808,  800. 
against    deed    where    grrantee    charged    with 

constructive  trust,  206  111. 
alienation  pending  suit,  1278. 


on  disclaimer,   1266. 

when  plaintiff  cannot  recover,  1266. 
cotenants  may  unite  in  suit  to  determine  ad- 
verse claim,  800. 
cumulative,  remedy  is,  1278. 
default,  1266. 
defendants.  Joinder  of, 
disclaimer,   1266. 
irenerally 

land,  1246-1266. 

money,    etc..    1660. 
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QUIETING  TITLE   (Continued), 
hearing:  and  Evidence,    1278. 

heirs,  quietingr  title  by,   ISM. 
Improvements,  set-off  for,  1267. 
injunction,  810. 
inspection,    survey,    etc.,    of    property,    1268, 

1268. 
is  not  res  adjudicata,  when,  2828  43. 
Judsrment  in,  lllS  35. 

action  by  vendor,  2828  43. 

and   conclusiveness   of,   1277,  1278. 

in  vendor,  effect,  2826  20. 
Jurisdiction,   court   has   to   Inquire   into   and 

determine   what   questions,   1278. 
Jury  trial,  rigrht  to,  1246. 
lis  pendens,  to  be  filed,  1276. 
money,  etc.,  to,  1860. 
vartlea 

to  action,  871,  880-899,  1246. 

unknown  defendants,  how  described,  1276. 
possession    of   executor    for    the    purpose   of, 


suit  for,  by.  or  against  executor,  2089. 


form  and  contents  of.  1277. 
posting  copy  on  property,  1277. 
publication  of,  1277.  * 

service  of,  1277. 

affidavit  as  to,  1277. 

on  unknown  or  non-resident  defendants, 

1277. 
time  to  issue,  1277. 
survey,  order  for,  1268,  1269. 
title 

plaintiff's  terminating:,  during  suit,  1266. 
termination  during:  action,   1266. 
nnknouva 

defendants,  how  may  be  described  in  com- 
plaint, 1276. 
parties 

claims  of,  how  determined,  1276-1278. 
hearing:  of  adverse  claim  and  Judg:ment, 

127& 
Judsment 

by  default  not  entered,  1278. 
conclusiveness  of,  1278. 
rigrhts  and  liabilities,  1277. 


how  served,  1278. 
Issued  to,   1276. 

aVO    WARRANTO.       See    tit.     Vavrpatlon    of 
Olllce  and  Franchise. 

action  to  determine  legral  existence,  no  limi- 
tation, 819  37,  38. 

appeals  to  supreme  court  in  case  of,  1477. 

decision    of   Judgre   at   chambers    in,   appeal- 
able. 1489  200. 

for   usurpation    of   franchise,   limitation,   298 
41,  42. 

information  in  the  nature  of,  as  to,  1816  3- 
13. 

not  Included   in   phrase   "case   at   law,"   1829 
97. 

■nperlor  court 

has  Jurisdiction  of,  71. 
or  Juds:e  may  .issue,  71. 

to    determine    rlg:ht   in    usurpation    of   office, 
847  75. 

usurpation  of  office,  1818-184S. 

QUORUM 

arbitrators.  1662,  1788. 


majority 

has  power  to  act,  when,  16  1.  2. 

may  act  where  Joint  authority  8:iven,  16. 

referees,  1S62. 

senate  sitting:  as  court  of  impeachment,  29. 

RAILROAD.     See  tit.  Railroad  Corpormtloa. 
action 

for  constructing:  after  condemnation,  lim- 
itation, 294  57-61. 
to  recover 

damag:es    for   construction   without   per- 
mission,   limitation,   8111    124. 
damag:es  for  injury  to  passenger,  limita- 
tion, 811  125. 
for  surgical  and  medical  attention,  limi- 
tation, 811  126. 
condemnation  of  land  for,  1758  32-44. 
contract  limiting:  liability,  811  127-129. 
court  has  no  rig:ht  to  incur  expense  of  run- 
ning:. 941  64. 
excessive  fares,  Jurisdiction  of  action  to  re- 
cover, 77  94. 
expenses  of  running  railroad   are  necessary 

burden  of  receiver,  941  65. 
mechanics'  lien  for  materials  furnished,  1668 

105,  106. 
permissive    occupation    of    property    by,    not 
disturbed   by   .    cion   to   quiet    title,   1258 
102,    103. 
power  of  receiver  of,  941  66. 
receiver    of    may    buy    necessary    cars    and 

equipments,  941  67. 
schedule  of  rates  of,  fixed  by  legrislatlve  au- 
thority,   enforcement    restrained,     when. 
819  75. 

RAILROAD  CORPORATION.   See  tit.  RaUroada. 

eminent   domain,    1747. 

condemnation  for,  estimating:  cost  of  fences 
and  cattle-g:uards,  1769,  1772  39-41. 

trespass  in  entering:,  effect  on  adverse  pos- 
session, 287  174. 
RATIFICATION.     See  tits.  Agcneri  Contraets. 

cannot  be  repudiated,  2877  31. 
REJAL  AND  PERSONAL  ACTIONS 

effect  on  venue  of  Joining:,  462  171. 

REAL  PARTY  IN  INTEREST.     See  tit.  Parties 
to  Action. 

action   must   be  prosecuted  in  name  of,  848 
4-12. 

REAL  PROPERTY 

acknowledg:ment    of    conveyance,    judg:e    or 

Justice  may  take,  128. 
actions 

for  relief  on   g:round   of   fraud,   limitation. 

289  131. 
respecting,  must  be  brought  vrhere,  451. 
to   recover   possession,   costs   of  course  al- 
lowed,   when,    1589. 
adverse  possession  of.     See  tit.  Adrerae  P4 


as   to,  226-268. 
agreement  for  sale  of,  to  be  in  writing.  2408. 
any  interest  in  may  be  attached,  882  44,  45. 
arbitration,  question  of  title  may  not  be  sub- 
mitted   to.    1786. 
attached,  how,  885. 
attachment  of 

manner   of, '  885. 

release,  917. 
authority  of  agent  to  sell,  to  be  written. 
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RKAL  PROPERTY  (Continued), 
boundaries,  rules  for  determining, 
claimants  under  common  source  of  title  may 

unite,  SM. 
cloud   on   title,   parties   in   suit   to    remove, 


issue  of  title,  evidence  of  continued  posses- 
sion,  of  remote  occupant,  226S. 
Joinder  of  claims   to   recover,  960. 


CO- extensive  with  what,  17. 

contract  for  purchase  of,  by  decedent,   sale 

of,   9022,  2038. 
costs  allowed  of  course  in  action  involving 

title,    1588. 
cotenants,   parties   in   suit   concerning:,   889. 
defendants    in    action    to   determine    adverse 

claims,   886. 
description  of 
In  pleading,  66B. 

as  to,  generally,  see  analysis  of  20  pars., 

ess. 

by  calling  for  definite  starting  point,  6B5 

4,   6. 
by  name 

of  joint   landowner,   855   3. 
of  property,  666  2. 
failure  to  mention  county,  656  6. 
failure  to  mention  state,  665  7. 
necessity  to  resort  to  other  information, 

655    8,    9. 
sufficiency    for    administration    of    sub- 
stantial  Justice,   666   10. 
rules   for  construing,   2558. 
ejectment.    See  tit.  B^Jeetment. 
exeention 

affecting,  to  issue  to  whom,  1157. 
against,  1164-115& 

purchaser    may     recover    for     injury     to, 
after    sale   and    before    delivery,    127S. 

•ale 

injury  to,  after,  1278. 
of,  how  conducted,  1177. 
of,  notice,  1175. 
of,   redemption,   1180. 
of,  what  title  passes,   1182. 
executors  or  administrators  to  complete  sale 

for,   2060. 
forcible  entry.     See  tit.  Forcible  Bntry  and 
Detainer. 
as  to,  1640-1671. 
foreclosure,   1218. 
Included  In  property,  17. 

injury  to,  after  execution  sale  and  before  de- 
livery,  1278. 
inatances  of  presumption,  2852  24-612. 
Instruments  affecting  used  as  evidence,  2847. 
as  to,   generally,  see  analysis  of   17  pars., 

2847. 
certified  copy  Is  admissible  where  original 

not   in  control,  2848  2,   3. 
change  of  former  rule  by  provision,  2848 

15-17. 
construction   of   provision,   2848   4-7. 
copy  of 

patent  may   be   Introduced,  2848   8. 
record,    proof   of   delivery    of   deed,   2848 
10,   11. 
deed   from  defendant   offered   by  plaintiff, 

admissible,  2848  9. 
proof    of    writing    by    original    or    record, 

2S48y  18. 
record  of  release  of  mortgage  admissible, 
14. 


after  death  not  lien  on,   1128. 
for  delivery  of,  1150. 
lien  on,  1186. 

in   another  county,  1141« 

of  Justices'  court,  a  lien  on,  when. 

Jurisdiction  of  actions  relating  to,  77  92,  93. 

lien  on,  action  to  foreclose,  where  brought, 

88,   451. 
limitation    of    actions    respecting.      See    tits. 
Limitation   of  Actions  y   Statute  of   Limi- 
tations.      * 
lis  pendens,   filing  of   in   action   relating   to, 

504. 
meaning  of  term,  1185  26. 
means  lands,  tenements,  and  hereditaments,  17. 
mortgage     on     action     to     foreclose,     where 

brought,  451. 
new   parties   in   action   relating  to,   bringing 

in,  446. 
not  required  in  order  to  show  cause,  2174  2. 
of  decedent,  sale  of.     See  tit.  Sales  and  Con- 
veyances of  Property  of  Decedents. 
of    Judgment    debtor    subject    to    execution, 

1162  60. 
parties  in   action  respecting,  880. 
partition,  1286-1816. 
party,   application   of  person  to  be  made.  In 

action   respecting,   446. 
pleadings,    description    in,    665. 
presumption    as    to    right    of   possession    of, 

242,  2862  20. 
quieting  title.     See  tits.  Action  to  dnlet  Ti- 
tle i   (Quieting   Title. 
as  to,  1246-1285* 
re-entry    after    eviction,    when    a   contempt, 

1782. 
return  of  execution  on,  1168. 
right  of  way  for  Irrigation  ditch  is,  2408  7. 
•ale  on  exccvtlon 
when   absolute,   1182. 

as  to,  generally,  see  analysis  of  27  pars., 
1188.  • 

when  Judgment  in  gold  coin,  1188. 
sought    to    be    sold    when    description    being 
published   Is   sufilcient   for   all   purposes, 
2173. 
suit  to  recover.     See  tit.  BJeetment. 
title 

question  of,  may  not  be  submitted  to  arbi- 
tration,  1786. 
to,  not  determined  in  probate  court,  2030  32. 
transfer  of  to  be  in  writing,  2401. 

as   to,    generally,   see   analysis   of   9   pars., 
2402. 
transferred     cases     concerning,     proceedings 

after   Judgment,   484. 
trespass   on,   limitation   of  action   for,   288. 
undertaking  on  appeal  to  stay  Judgment  for 

sale  or  delivery  of  realty,  1488. 
writing,   necessity  of,   to  create   an   Interest 
In,    2401-2408. 

RBASOIV 

given  for  decision  or  ruling  wrong,  but  con- 
clusion correct,  55  223. 
of  counsel   not  controlling  on   court,  56  222. 
wrong  for  right  decision,  effect  of,    65   379,380. 
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reasonable:    doubt.      See    tits.     BrldeBeei 
iDMtractlona  to  Jury. 
as    to,   2261   4,    5. 
definition  of,  2S87  351-866. 
evidence,   2S00. 

REASONABLE    TIME 

term  is  technical,  2608  18. 

REASSIGNMENT.     See  tit.  Proceedlnsa  In  CItU 
Caaea. 

of  actions  in  Justices'  court,  86. 

RECALLING    IVITNESS.      See    tits.    Evidence | 
Witncaa. 

permissible  under  what  circumstances,  2478. 

REBUTTAL.     See   tits.   Evldeive^  Examination 
of  l^'itneaa. 

anticipation   of  defense  not  proper,  2442  15- 

17. 
evidence  in,  2442  13,   14. 
original   cause   should   not   be   rehearsed   on, 

2442    18. 

RECEIPT 

as  evidence  of  payment,  2878. 

attorney  may  erive  of  payment  of  claim,  186 
168-178,   187   180. 

clause  stating  for  what  purpose  received, 
effect,  286  138. 

for  bond  received  as  collateral  to  note,  run- 
ning of  statute  on,  286  135,  136. 

for  money,  a  mere  naked  receipt  and  not 
contract,  286  137. 

for  payment  of  'rent,  presumption  arising 
from,  2878. 

for  securities  In  partition  proceedings, 
1312. 

sheriff's,  for  accounts  collected  In  attach- 
ment, 899. 

who  entitled  to,  26S6. 

whoever  makes  payment  entitled  to,  28S6* 

RECEIVER 

account  of,  935  2. 
accounting  by,  936  8,  4. 
action 
at  law 

for   rents   does   not   authorize,   921   8. 
order  appointing  Invalid,  986  6. 
cannot   be   brought   for   mere   appointment 

of  922  4-7. 
may  bring.  988. 
may  defend,  988. 
actlona    asalnat 

allowed  by  courts  In  proper  cases,  944  100- 

102. 
as  to  remedy  against,  944  96. 
compulsion   must   show  what,  94B   103. 
usual   mode  of  presenting  claims  against, 

945    104. 
without     leave     Justified,     when,     944     98. 
99. 
abatement     of     action    does     not     discharge, 

936  5. 
adverse  claimants  *to  property  held  by,  986  7^ 
after  Judgment 

declaring  forfeiture  of  charter  of  corpora- 
tion,   929   83. 
to  carry  it  into  effect,  920. 
to  dispose  of  the  property.  920. 
amenable  to  court  until  compliance  with  di- 
rections,   941    68,    69. 
appeal  from  order  appointing,  929  84. 


appointment  of,  206»  919. 

after  Judgment  function  suspended  by  ap- 
peal, 986  8-10. 
and  powers  of.  922  8-11. 
as  to,   generally,  see  analysis  of  99  para^ 

920. 
before   Judgment,    986    11-15. 
does  not  authorise  trover  but  acts  as  pre- 
liminary injunction,  when,  940  51-56. 
In     divorce     proceedings     awarding     final 

money  Judgment,  1155  8. 
not  allowed  on  collateral  attack,  when,  90 

85. 
on    diaaolntion   of   corporation 
as   to,  931. 

authority  given  by  the  provision,  932  10. 
authorized  by  what  provisions.  931  3,  4. 
generally,  see  analysi*^  of  14  pars.,  831. 
Judgment  of  dissolution  ends  function  of 

court,  032  11. 
of  defunct   corporation,  932  5. 
of  dissolved  corporation,  932  6-9. 
or   Illegal    acts   of   corporation    does   not 

dissolve  it,  932  12. 
power  wanting  In  what  cases,   988  13. 
provision  does  not  apply  to  dissolve  cor- 
poration,   932   14. 
attorney  for  party  cannot  be,  932. 
authority,    should    apply    to    court    for,    942 

77. 
bond  must  be  required  of  on  making  order, 

922    12. 
business  not  carried  on  permanently  by,  987 

16. 
certificates  of,  987  17-19. 
certiorari   in  cases  of  excess  of  Jurisdiction, 

929  86,  87. 
code  sections  governing  appointment,  powers 

and   duties.  206. 
collection   of  debts,   rents,  etc.,  983. 
compensation   of,   987   20-31. 

order  fixing,  appealable,  1489  209. 
complaint  and  affidavit  must  state  sufficient 

facts  to  support,  922  14,  15. 
compromise,  may,  933. 
construction  of  provision  for.  928  19. 
corporation 

as,   qualification,   oath,   bond,    1886. 
cannot  be  enjoined  by  receivership,  when, 

928    16. 
for.  919,  981. 
may  act,   1826. 
coata 

allowed,  988  32,   88. 
on    appointment   of,    1545   4. 
counsel   fees   allowed,  988   32,   38. 
court   commissioner   cannot   appoint,   on   17, 

18. 
creditor,  appointment  In  action  by,  919. 
crops  cannot  be  claimed  by,  when,  988  34-36. 
death  of  former  receiver  no  ground  for  ap- 
pointment, 928  20. 
debts 

may  collect,  983. 

of  defendant  may  be  paid  by,  when,  888  37. 
defendant  may  move  to  discharge,  when, 
38. 

discharge   of,   989  39-44. 

accounting  before,  942  78-82. 
disqualified,  who  is. 
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RECEIVER  (Continued). 
dUiaoliitloii   of 

copartnership,  033  24. 
corporation,  028  26,  26. 
duplicate  receipt  of,  2388  12. 

as  evidence  of  title,  2888  13. 
escheated  estates,  in,  1701. 
ex  parte  application  for 

additional   undertakins:.  082. 
undertaking,  032. 
exception   to  the  rule  appointingr  In  case  of 

defunct  corporation,  024  29. 
execution  in  aid  of,  010. 

exercise  of  power  of  appointment  in  discre- 
tion of  court,  024  30. 
expenditures  of  a  lien  on  property,  080  45. 
expenses    Incurred    without    authority    al- 
lowed, when,  030  46. 
failure  to  perform  contract  defeats  rlffht  of, 

024  31,   32. 
for   conversion   during   receivership,  044  91. 
Judi^ment  agrainst,  how  enforced,  044  92,  93. 
leave  to  sue,  044  94,  96. 

security    of   judgment    creditor    not    to    be 
destroyed  by,  044  97. 
for    corporation 

at  suit  of  private  person  not  allowed,  028 

21,  22. 
in  action  for  usurpation  of  franchise,  1888 
197-201. 
foreclosure 

appointment   in,   010. 
in  suit   for,  010. 

receiver  acting  as  agent,  when,  080  47-49. 
rents   and   profits    under   control   of   court, 
040    49. 
fraudulent   purchase,   appointment  in   action 
!  to  vacate,  010. 

V       function    of   in   insolvency  proceedings,    1447 
62. 
funds 

in   hands   of,    may  be   invested,   040. 
of  devoted  to  domestic  rather  than  foreign 
creditors,   040  50. 
grounds   for  appointing,  010. 

in  action 

by  a  mortgagee  to  foreclose,  020. 

by  vendor  to  vacate  a  fraudulent  purchase, 
010. 
in  all  other  cases,  020. 

in  case  where  a  corporation   has  been  dis- 
solved, 020. 
in  cases  of  waste,  027  60-62. 
in  claim  of  plaintiff  for  maintenance,  037  68, 

64. 
in   dissolution   of  corporation,   020   81-88. 
in  divorce  proceedings,  when,  028  77. 
in  ejectment,  not  appointed,  024  27,  28. 
In   mortffaare    forecloaure   proccedlnga* 

as  to,  028  70-74. 

when.  027  66-68. 
in  partition  cases,   024  36-40. 
insolvency,  in  cases  of,  040  61-56. 
instruction,    should    apply   to   court   for,   043 

77; 

interested  person  cannot  be, 
investment  of  funds  by,  040. 
Judgment 

appointment  after,  010. 

to  carry  into  effect,  010. 


JurlsdlctloB 

on    collateral    attack,   sustained   by   infer- 
ence,  030   88. 
wanting  to  appoint,  effect  of,  028  78. 
maintenance,  payment  of  physician's  bill  by, 

040    67. 
mere  instrument  of  court,  042  70-77. 
moneys 

improperly   mingled  by,   effect,  043  82. 
in  hands  of  in  custody  of  court,  042  72,  73. 
must  account  before  discharge,  042  78-S2. 
new  Hen  acquired  by  effective,  when,  040  58, 
not    appointing    in    divorce    after    judgment, 

027   69. 
not  responsible  if  possession  obtained  with- 
out trespass,  042  76. 
notice  to  parties  a  prerequisite,  024  33. 
nullity  of  order  may  be  objected  to  by  new 

party,  024  84. 
oath  of,  088. 

of  corporation  not  appointed  on  suit  of  pri- 
vate person,  025  44. 
of  foreign  corporation,  question  whether  for 
benefit     of    all     creditors     in     abeyance, 
when,   043  86. 
order 

appointing 

in   property   not   appealable,    1480    124. 
not     reviewable     on     appeal     from     final 

judgment.   1472  46-48. 
presumption,  on  collateral  attack,  041  60. 
approving  account,   1417  49,   50. 
not   appealable,    1480    201-205. 
directing    receiver    not    final    and    not    ap- 
pealable,  048   132. 
for  direction  of,  not  appealable,  042  74,  75. 
settling  account  of  is   final  judgment,  053 

20,    21. 
to   directing  forthwith   execution   of  deed, 

041  61. 
to  take  property  not  appealable,  1400  210- 

212. 
vacating  settlement  of  not  stayed  by  cost 
bond  on  appeal,  1454  81. 
partnership    cases,    appointment    in,    010. 
party  cannot  be,  082. 
poaiieaslon  at 

adverse  claimant  cannot  disturb,  etc.,  046 

118. 
as  to,   generally,  045  106-128. 
cannot  be  taken,  when.  045  106. 
differs  essentially  from  that  of  sheriff,  047 

120. 
for  equal  benefit  of  all  Interested,  046  119. 
foreign 

may  not  retain  property,  045  108. 
cannot  hold  property  brought  into  state 
against  writ  of  attachment,  046  116. 
may  not  retain  property  against  claim- 
ants  of  citizens,  045   108. 
may  retain  property  brought  by  him  into 

state,  045  109. 
may  sue  to  recover,  046  110. 
mere  possession  by  does  not  screen  prop- 
erty from  attachm'ent,  046  114. 
not  invested  with  title  by  court  appoint- 
ing, 046  111. 
rights  of  confined  to  state  appointing,  046 

112. 
title  of  vests,  when,  046  118. 
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RECEIVER  (Continued), 
possession  of 

Judgment  debtor  compelled  to  deliver,  M6 
116. 

must  take  and  hold,  under  penalty  of  con- 
tempt. 047  128. 

not    disturbed    by    sale    to    enforce    subse- 
quent lien,  047  121,  122. 

not  ipso  facto  from  order  of  appointment, 
045  106. 

not   sequestration    of   property    In   divorce 
action,  045  107. 

patent- riffht,  compelllnsr  assisrnment  to  re- 
ceiver. 04«  117. 

property,   038. 

secured  and  protected  by  court,  047  123. 

atransrer  claiming:  as  purchaser,  047  125,  129. 

title  not  affected  by,  047  124. 
powers  of,  08S. 

and   duties,   aoe. 

of  fixed  by  decree,  020  79. 

as  to,  grenerally,  see  analysis  139  pars.,  OSS; 

suspended  on  appeal,  when,  041  62. 

to  act  ceases  after  final  Judgment,  047  127. 

preaainptlon 

on  collateral  attack,  041  60. 
where  debtor  apparently  abandoned  prop- 
erty  to  creditors,  041  63. 
prohibition 

not  proper  remedy,  when,  080  89. 
is  proper  in  what  cases,  080  90-96. 
property  to  be  specified  in  order,  096  41-48. 
railroad,   incur  ring   expense   of   running,   041 

64-67. 
remedies  against,  047  129-139. 

certiorari  lies,  when,  047  129,   130. 
not  available  after  Judgment,  when,  048 
131. 
writ  of  prohibition  lies,  when,  048  134-139. 
remedies  on   appointment  of,  020  84-99. 
rents 

illegally  collected  by,  surrender  of,  048  83. 
may  receive,  088. 

rentoratloB   of   property 

after  Judgment   for  defendant,  048  81. 
improperly  taken,  048  79. 
to  which  he  has  no  right,  048  80. 
return    of   property   to   contract   purchasers, 

when,    048   84. 
rule  in  equity  regarding,  025  47. 
sequestration    of    property    not    affected    by, 

026    48. 
should    apply   to   court   for   instructions   and 

authority,  042  77. 
stipulation  of  parties  not  basis  for,*  026  49-64. 

■nits  by  and  against 

actions   by   regardless   of   former   niceties, 
048   87. 

as   to,  048   87-104. 

by      foreign      receiver      cannot      maintain 
against  citizen.  044  90. 

costs,  when  receiver  and  not  state  charge- 
able. 048   88. 

not  always  to  look  to  fund  in  possession. 
048  89. 
tl41e 

cannot  be  tried  on  application  for  prohibi- 
tion,  080  97. 

to   property   not   involved    in   appointment. 
026   67.    68. 


to  carry  out  Judgment,  when,  028  76,  76. 
to   collect    alimony,    appeal    from    order   ap- 
pointing stayed   by   undertaking  on  ap- 
peal, 1454  30. 
undertaking  of,  088. 

additional,   on  appointment  of,  082: 

for  damages.   082. 

in  name  of  state.  OSS  2. 

liability  of  surety,  088, 

on    appeal,    to    stay   Judgment    appointing. 

I486. 
on  ex  parte  application  for,  082. 
when  appointment   asked   ex  parte,   OSS   3. 
unusual  act  of  may  be  sanctioned.  048  85. 
upon  proceedings  supplemental  to  execution. 

020  80. 
usage  of  courts  of  equity  on,  027  59. 
vacating  order   of,   improvidently   made.   031 

98,  99. 
when  may  be  appointed,  010. 
where   mortgagee    in    possession    committing 

waste,   025   45,    46. 
who  may  not  act  as.  without  consent  of  par- 
ties,  089. 
who  shall  not  be  appointed,  082. 

RKCITALS 

conclusiveness   of,  2879. 

in  genuine  mortgage  held  to  be  true,  2876 15. 
except  as  to  consideration.  2876  16. 

in  Judgment.    See  tit.  Jadgment. 

conclusive  against  collateral  attack,  587  38. 

in   record,  establish  Jurisdiction,  587  89. 

in  return  of  service  conclusive  as  to  Juris- 
diction.  587   40. 

in  undertaking,  conclusive  between  parties, 
2375    17. 

of  service  in   Judgment  conclusive.  640  71. 

statutes,  recitals  in,  effect  of,  2817, 

RECLAMATION    DISTRICT 

action  to  recover  delinquent  assessment, 
plaintiff,   846   64-66. 

instalment  paid  on  assessment  without  suit 
after  default,  effect  on  statute  of  limita- 
tions, 208  43. 

RBCOGNIZANCB 

in  criminal  proceedings,  action  on  by  county 

is,  846   67. 
on  appeal,  attorney  of  record  may  give.  187 

181-188. 


RECORD.     See  tits.  BTtdeB<»ei  Us  Pendei 

abstract  of  Judgment  of  Justice  must  be  re- 
corded to  create  lien  on  land.  ISOS. 
actions,   of,   clerk   must  keep,   1562. 
appeal,  what  constitutes,   on,   1104. 
as  evidence.     See  tit.  Brldenee* 
attachment^  of 
how  indexed,  885. 
recorder  to  Index,   886. 
releane  of 

how  recorded.  017. 
to   be   recorded.   017. 
certificate   of   recording   officer,   prima   facte 

evidence  of.  2268. 
citizen  may  inspect,  2815. 
contents  of.  9810  6. 
copy  of 

foreigm    Judicial    record,    when    admissible. 

2810. 
ofllcer  to  give,  9815. 


Where  no  section  mark  (5)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotatlor. 


HfDHX. 


RBCORD  (Continued). 

correction  of  to  conform  to  facts,  1512  16-18. 
court,    parties    cannot    contradict    record    of. 


of  private  writings,  status  of,  3890  8. 
of  public  or  private  writing:,  evidence,  3830. 
as   to,    generally,   see   analysis   of   9   pars., 


courts  of,  what  are, 

custody  and  tiling  of,  3818  8. 

decedent's  estate,  lease  of,  recordlnsr,  3088. 

delivery   of   deed,   proved   by,   3848   10,   11. 

docket.  Justices',   a  public,  88. 

effect  of  record  of  copy  of  decree  for  convey- 
ance by  executor,  3064, 

entry  in  official,  prima  facie  evidence,  3881  2.  3. 

evidence.     See   tit.  Bvldcnce. 

outside  of  contradicting,  1680  69. 

examination   of,   foreclosing  by  partial   con- 
fession   of    errors,    45    62. 

execution,   return   of,   1158. 

executor's  conveyance,   record IngTi  3063,  3064. 

facts  involving  question  of  Jurisdiction,  when 
examined,    1580    60. 

failure  to  produce  on  appeal  to  superior 
court,   1508   17. 

for  review  cannot  be  amended  or  attacked, 
when,  1580  58. 

STuardian's  bond  and  letters,  recording,  3209. 

how  authenticated  as   evidence,  3818. 

in  case,  opinion  of  trial  Judge  no  part  of,  53 
182. 

inferior  magistrate  must  show  affirmatively 
that  he  had  authority,  1580  61. 

interlineation  in  printed,  1457  24. 

Judgment-roll  must  appear  In  and  be  part  of, 
1106  23-27. 

Judicial,  conclusiveness  of,  47  86. 

lease  of  decedent's  estate,  recording.  3088. 

legal  presumptions  do  not  come  to  the  aid  of. 
3804  103. 

letters  of  administration,  and  testamentary, 
recording,  I860. 

lis  pendens,  504. 

lost,  supplying  on  appeal.  55  226-227. 

manner  of  impeaching,  3837. 

mechanic's  lien 
claim   of,   1606. 
recording,    1706. 

mortgage  of  decedent's  estate,  recording, 
3088. 

must  affirmatively  show  Jurisdiction  of  Jus- 
tice.  07   21-24. 

no  issue  of  law  or  fact  not  involved  in 
question  of  Jurisdiction  can  be  brought 
up.    1580   62. 

not  conclusive  but  presumed  correct,  55  224. 

not  ordinary  evidence  of  original  writing, 
3880   6. 

not  to  be   removed   from  office,  3347. 

notlbe  of  completion  of  building,  fee  for  re- 
cording,   1606. 

of  a  court  of  admiralty, 

of  another  state.  Its  effect, 

of  decree  does  not  suspend  power  of  court 
to    enforce,    3064. 

of  deeds.     See  tit.  Record  of  Dccda. 

of  foreign 

country,  how  authenticated,  3818. 
evidence,   when,   3810. 

of  Judgment  or  order,  1515  76. 

of  order  for  execution  of  conveyance  or 
transfer  of  real  property  by  executor, 
etc.,  3068. 


of  release   of  mortgage  admissible,  3848   14. 
on  appeal.     See  tits.  Appeal |  Record  on  Ap- 


partltlon 

of  conveyance  in,  1811. 

of  decedent's   estate,    recording,   3158. 
probate  homestead,  decree   relating  to.  2170. 
proof  of  writing,  by,  3848  IS. 
pnbUe 

dockets  and  papers  of  Justices,   1401. 

not  to  be  removed  from  public  office,  2847. 

of  private   writing,   how   proved.   2880. 
questions    of    law    and    fact    examined,    16S0 

63. 
recorded  probate  proceedings  as  notice,  2171. 
register  of  actions,   what  to   be   entered   in, 

1563. 
removed,  may  be  only  by  order,  3847. 
showing  service   concl^lslve,   when,  540   72. 
to  what  matters  confined,  3836  21. 
transfer  of,   from  old  courts   to   new,  66,  83. 
what  constitutes,  1104,  3818  6. 
what  necessary  to  render  conclusive,  3336  22. 

RBCORD  OF  DEISDS.     See  tit.  Deeds. 
prima  facie  evidence  only,  2830  7. 

RE2CORD  ON  APPEAL.     See  tit.  AppcaL 
allldavlt 

and   documentary    matter    used    on    motion  | 
to  set  aside  default.  1105  3.  i 

for  publication  of  summons,  1105  4,   5. 
made   after   motion    for   new    trial    denied,^ 

1105  6. 
merely  certified  to  by  clerk,  1105  7,  8. 
of  misconduct  of  Jury,   1105  9. 
showing  appellant  successor  by  deed,  1106 

11. 
showing  surprise,  1105  10. 
used   on  motion   for  new   trial,   1105  12-16. 
as  to,  in  supreme  court,  55  228-239. 
authenticated   papers   in   transcript,   1106   13. 
aathcntlcatlon  of 

affidavit  as  part  of,  1105  2-18. 
order 

dissolving  attachment,   1106  20. 
refusing  new   trial,   1106  19. 
statement,    1106   21. 
diminution   of,   1106  22. 
from  Judgment,   1457  31-34. 
from  order  refusing  new  trial,  1107  34,  35. 
Judgment-roll  must  appear  in  and  be  part  of, 

1106    23-27. 
notice  of  Intention  to  move 

for  new  trial  no  part  of,  1463  9. 
not  part  of,  1106  28-33. 
opinion  of  trial  Judge  not  part  of,  68  182. 
order  denying  motion  for  part  of,  1462  10. 
to    contain    original    or    facsimile    of    hand- 
writing, when,  3844  12. 

RISCORDATIOX 
proof  of,   3830  9. 

RE2COUPMENT 

distinguished    from   set-off,   613  33. 
RECOVERY 

includes  proceedings  for  condemnation,  3044 
37. 
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KEDiSBIIf.     See   tits.  Fore«lo«iir«|  R«demptlon« 

limitations  as  to  suit  to,  824,  S2«. 

REDBLIVERY 

defendant  in  claim  and  delivery  entitled  to, 
when,  806. 
as  to,  generally,  see  analysis  12  pars,  806. 

REJDELIVERY    BOND 

conditions    of.    012   5-11. 

REDEMPTION 

affidavit   for,   1108. 

amount   of   property    redeemed,    inference   as 
to,    1186    3,    4. 
•     as   to,    generally,   1185-1108. 
by  a  redemptioner,  1100. 
by  judgment  debtor,   1100. 
by  successor  in  interest,  1102  10,  11. 
certificate   of,    filing   and    recording,    1100. 
computation   of   time   of   redemption,    1180   9. 
decedent's    estate,    of,    by    judgment    debtor, 

1108. 
deed 

given  by  sheriff  after,  a  nullity,  1102  3. 
is  conclusive  evidence  of  fact  of  sale,  1102  4. 
vests  in  purchaser  what  title,   1102  5. 
distinction  between  Judgment  debtor  and  re- 
demptioner, reason  for,  1187  11. 
effect  attending,  1186  6. 
execution    male,    from 

as  to,  1180  34,   1185-1107. 
notice  of,  1100. 

payment  of  interest.  Hens,  taxes,  1188-1102. 
who   may   make,   1185-1188. 
extension  of  time  of  redemption,  1180  4-8. 
filing  duplicate  certificate  of  sale,  1187  6. 
from    mortgage    foreclosure.      See    tit.    Fore- 
doaare   of   Mortgage, 
statute  of  limitations  applies  to,  212  8. 
from  sale  on  execution,  1180  34,  1185-1107. 
grantee    of    interest    In    life    estate    may    re- 
deem,   1102   6. 
homestead,   wife   may   redeem,    1187    23. 
In    case    of,    to    whom    payments    are    to    be 
made,    1102. 

Interest 

of  purchaser  at   execution   sale,   1187   8,   9. 

or   estate   vested    In    redemptioner,    1187   7. 

is    equivalent   to   transfer   or   assignment   of 

certificate  of  sale,  1102  12. 
Jadffment 

creditor    may    redeem    estate    of   decedent, 

1108. 
debtor  is  not  redemptioner,  when,  1187  14- 
18,    1180    10-12. 
legal  title  during  redemption  period,  1180  13. 
Hen   for  deficiency,   1180  14,   15. 
mistake  as  to  statute  governing  time  of  re- 
demption, 1100  16,  17. 
mortgage.      See    tits.    Foreclosure    of    Mort- 
vairei  HfortisraKe*. 
must    pay    all    Interest,    liens    and    taxes, 

1188,   1100. 
note  of  record,  to  be  produced  on,  1108. 
notice  of 
as   to,   1100. 

to  be  filed  with  recorder,  1100. 
note  of  record,  to  be  produced  on,  1108. 
of  estate  of  decedent,  1084. 
of   lands   of   city   and   county   of   San   Fran- 
cisco,   1187   19. 


of  part  of  premises,  limitation  of  action, 
of  real  property  sold  on  execntloa 

as  to,   generally,  see  analysis  of   28  pars.. 

1186. 
irho  may  make 
as    to,    1186. 
creditor   having   a   lien  by   Judgment   or 

mortgage,   118S. 
judgment  debtor  or  successor  in  interest. 
1186. 
order  adjudging  that  plaintiff  barred  is   ap- 
pealable,   1400   213. 
payment   on 

in    kind .  of   money   specified   in    judgment, 

1102.     ' 
made  to  whom,  1102. 
tender  equivalent  to,  1102,  1103  4-6. 
to   whom    to   be   made,    1102. 
period   of   redemption,   change   of  law   as   to, 

1180  3-8. 
property    subject    to,    with    what    exception, 

1182. 
redemption    by  -attorney,    right    of    redemp- 
tioner, 1187  12. 
redemption -money,  payment  of,   1188. 
redeni  ptioners 
who  are,    1186. 
w^ho   may   be,   1187  13. 
rents  and  profits  on.     See  tit.  Rents  and  Prof- 
it*. 
as   to,    1104. 
restraining    waste    until    period    for    expires. 

See    tit    HVaste. 
risrbt    of 

and  parties  affected,  1102  9. 
exists     only    by    virtue     of    statute.     1185 
19. 
sheriff  as  agent  to  receive  redemption  mon- 
eys, 1108  3. 
tender  equivalent  to  redemption,  1182»  liOS 
4-6. 
statutory    right    to    redeem   homes tead«    1180 

24. 
Muboeiiitors  In  Inter  eat 

redeem  in  what  capacity,  1188  26. 
stand    in    place    of   judgment   debtor,    1187 
21-26. 
tender    equivalent    to    pasrment.      See    **pay- 
ment,"  this  title, 
as   to,    1102,   1188  4-6. 
tenant  in   common  may  redeem,  1188  25. 
time  -within    whlcli   to   be  made 
as  to,   1188,  1100. 

extension  of,  where  purchaser  fails  to  ac- 
count,   1104. 
generally,   see  analysis   of  24  pars.,   1188. 
mistake    as     to    statute    governing,     1108 
16,  17. 
title  to  portion  of  tract  as  affecting  right  to 

redeem,   1188   27. 
what  necessary  to,  1108. 

what  redemptioner  must  do  in  order  to  re- 
deem, 1108. 
as  to,   1108. 

generally,   see   analysis   of   10   pars.,    1188. 
when  Jndtfment  debtor  or  other  redemptloa* 
er  may  red4»em 
as  to,  1100. 

certificate  of  redemption,  1181. 
generally,  see  analysis  of  IS  pars.,  1101. 
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REDEMPTION   (Continued). 

when  judgment  debtor  or  other  redemptloner 
may  redeem 
in   period   of  twelve  months   from   dat6   of 

sale  to  redeem,  1191. 
written   notice  of  must  be  given   to  sher- 
iff,   1191. 
vvhen   redemption  may  be  made 
as  to,  1188. 

generally,  see  analysis  of  24  pars..  1188. 
wife   may   redeem   homestead,   1187   23. 

REDEMPTIONER 
defined,    1186. 

RE-BNTRY 

after  eviction,  contempt  of  court,  when,  1732. 
on  property  after  eviction,  when  a  contempt, 

1732. 
right  of,  notice,  1649  15,   16. 

R£:-EXAMINATION.      See    tit.    Examination   of 

Wltneaaeii. 
REFEREE  AND   REFERENCE 
account 

of  executor,  2101. 
of  long,   1042. 

on   judgment   by   default,   980. 
questions    involving,'   1042. 
action    of    court    not    reviewed    by    referee, 

1042   3. 
advantage   of  report  of  referee  taken,   how, 

1048   12. 
all  must  meet,  but  a  majority  may  act,  1502. 
allowance  for  in  trial,  1538  63. 

amount  discretionary,  1547. 
attempting  the  withdrawal  of  case  from  ju- 
risdiction  of  court,  1042  7. 
attorney 

accusations  against,  204. 
authority  to  make,   187   184. 
of  accusation  against,  204. 
bill  of  exceptions,  settlement  by  referee,  1057. 
clerk  of  defendant  b^eing  appointed   referee, 

effect,  1044  2. 
collateral   matters 

finding  of  referee  upon,  1046  5,  6. 
not  raised  by  pleadings  sent  to  referee,  ef- 
fect,  1043  3. 
eompnlsory 

in  what  cases  ordered,  1042. 
power  of  court  over  questions  of  reference, 
1043   4. 
conclusions  of  law,  report  by  referee  may  be 

set   aside,   when,   1047  3. 
connent 

by,  may  be  ordered,  when,  1041. 
of  parties  not  necessary  in  suit  in  equity. 
1042   13. 
construction  of  provision  as  to,  1086  3. 
continuance,    costs   may   be    imposed    as   con- 
dition  of,    1547. 
court  commissioner,  to,   1042  4,  1044. 
court  has  no  power  to  state  account  between 

parties,  1042  5. 
decedent's    estate.     .  See    tit.    Estate    of    De- 
cedent. 
in   claim   against,   1986. 
depositions,    to   take,   in   proceedings   for   re- 
moval of  attorney,  206. 
duty  of  referee  to   act  upon  questions  com- 
mitted to  him,  1042  6. 


effect  of  referee's 

allowance  or  rejection  of  claim,  1986. 
finding,   1046. 
as  to,  generally,  see  analysis  of  16  pars.. 
1046. 
either  party  may  object,  1044. 
evidence 

not    necessary   part    of    report    of    referee, 

104S  5. 
rules  of,  in  general,  2008. 
examination  of  long  account,  1048  6. 
exceptions    having    been    filed    to    report    of 
referee     upon     the     facts,     proceedings, 
1047  6. 
failure 

of  parties  to  agree,  appointment  by  judge, 

1044. 
to  dispose  of  all  issues  referred,  1048  8. 
fees  of,  1646. 

flndinss  of  referee  • 

effect  of,   1046,  1047. 
exceptions  to,  1047. 
how^  excepted  to 
as  to,  1047. 

generally,  see  analysis  of  17  pars.,  1047. 
need    not    be    reported    by    referee,    when, 

1047  16. 

not  disturbed  by  supreme  court,  when,  66 

240. 
of   fact   by   referee   and    report    equivalent 

to  special  verdict  and  findings  of  fact, 

1048  9. 

for  information  of  court,  1041,  1042. 
grounds  of  objection  to  report.     See  "objec- 
tion to  report,''  this   title, 
in  equity  cases,  made,  when,  1043  12. 
in  partition.     See  tit   Partition, 
appointed 

to  ascertain  rights  of  parties,  1208. 
to  make  sale  of  partition,  1299. 
court  may  appoint  a  single,  1814. 
duty  of,   1301. 
if    report    confirmed,    conveyance    may    be 

executed,  1810. 
may    take   securities    for   purchase   money, 

1308. 
must    make    report    of   sale    to    the    court, 

1309. 
report    of 

as  to,  1303,  1309. 

confirmation  or  setting  aside,  1308. 
sale  by  must  be  at  public  auction,  1307. 
terms  of  sale  must  be  fixed  by  the  court, 
1307. 
incorporating  pleadings,  in   findings  by,  1037 

184-199. 
issue    arising    upon    pleadings    will    be    re- 
ferred, when,  1043  8. 
issue,  of,  by  court,  987. 
judge  sitting  As  referee  distinct  from  court, 

1045    6. 
Judgrment 

may  be  reported  by  referee,  when,   1043  9. 
on  finding,   1046. 
on,   issue  of  law,   1040. 
judgment-roll,    findings    of    referee    part    of, 

1129. 
majority  may  act,  1562. 

mandamus    to   compel    judge    to    enter   judg- 
ment on  referee's  finding,  1046  8. 
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REFEREE  AND  REFERENCE  (Continued). 


referees   In   place   of   those  who   have   re- 
signed,  1044  S. 
trial  may  be  granted  arid  report  of  referee 
set  aside,  1048  10. 
notice    of    motion    to    set    aside    report    of 

referee,  to  be  filed,  when,  1048  15. 
number     of     referees,      qualifications,      etc., 

1044. 
objections  to  referee,  1044,  1046.    ' 
objeetlons  to  report  of  referee 
sronnds  of 
as  to,  1044. 

consanguinity  or  affinity,   1044. 
existence  of  a  state  of  mind,  1044. 
having  formed  or  expressed  an  unquali- 
fied opinion,  1044. 
having  served  as  a  Juror,  1044. 
interest*  on    the    part    of    such    person, 

1044. 
Standing    in    relation    of    guardian    and 

ward,   1044. 
want  of  any  of  the  qualifications,  1044. 
how  disposed  of,  1045. 
should  be   filed.   1046  9. 
of  doubtful  claims  against  estate,  1086. 
order 

for    reference    made    without    consent    and 
against   objection   of  defendant,   cause 
for  reversal,  when,  1048  10. 
of  is  general  and  not  special,  1049  8. 
of  reference  in  divorce  action,  1048  11. 
ordered 

on  motion,  in  what  cases,  1048. 
upon  agreement  of  parties,  1041. 
as  to,  generally,  see  analysis  of  14  para., 
1041. 
partition,  in,  1208,  1800. 

to  determine  lienholder's  rights,  1808. 
presumption   that   findings  were  waived  has 

no  application,  1045  8. 
qualification  of  referees,  1044. 
questions    not    arising    upon    pleadings,    of, 

1042. 
referee 

acts  as  substitute  for  Jury,  1046  10. 
can  exercise  all  powers  of  Judge,  1042  9. 
decision  of,  meaning  of,  1548. 
disqualification  of,  grounds  for,  1044. 
fees  of,  amount  of,  1646,  1086. 
has  discretion  to  open  case,  1046  10. 
need  not  be  sworn,  1044  4. 
no   power    to    allow   complaint   after   sub- 
mission, 1045  4. 
number   of   and   qualifications,   1044. 
objection  to 

grounds  for,  1044. 
procedure   qn,    1046. 
qualifications  of,  1044.       *> 
quorum,   1562. 
should    find    facts    and    report    in    writing, 

1046   11. 
three,     all     to     meet,     but     two     may     act. 

1562. 
to  report  within  twenty  days,  1045. 

as  to,  generally,  see  analysis  of  13  pars., 
1045. 
what  disqualifies,    1044. 
who  may  not  act  as,  1044. 


refereaee 

is  not  a  discontinuance  of  the  suit,  IMS  10. 
order  on  motion,  in  what  cases.  10412. 
as  to,  generally,  see  analysis  of  14  para.. 
1048. 
report 

findings    of   fact   and   conclusiona   of   law. 

separately  stated,  1045. 
objection  to.   See  '^objectloa  to  report,"  this 

title, 
of,     order     confirming,     appealable,      1480 

223,   224. 
of  referee 

evidence  not  necessary  part  of,  104S  5. 
may  be  set  aside  by  court,  when«  104T  4. 
should  state  facts  found  and  conclusiona 

of  law,   1048  13. 
'to  be  filed  within  twenty  days 

as    to,    generally,    see    analyaia    of    13 
pars.,  1045. 
will    not    be   disturbed   by   court,    w^hen. 
1048  14. 
to  be  made  within  twenty  days,  1045. 
rule  for  guidance  of  referee,  1045  7. 
rulings  of  referee,  exceptions  to,  1047  7. 
seamen,  of  claims  of,  1858. 
setting  aside  report*  of  referee  and  granting 
new  trial,   1048   10. 
not  allowed,  when,  1048  11. 
silence  does  not  constitute  consent,   1048  11. 
specific  facts  put  in  Issue  by  pleadings,  duty 

of   referee,    1046    12. 
statement    on    motion    for    new    trial,    when 

case  tried  before  referee,  1084. 
■tlpnlatlon 
for,   180  286. 
for   reference   to   try  all   issues.  Judgment 

upon,  1046  18. 
of  party  that  case  be  referred,  1048  12. 
striking  out  of  findings  of  fact  by  referee. 

1046  13. 
sufficient  facts  upon  which  to  base  Judgment 
being  contained  in  referee's  report,  duty 
of  trial  court.  1047  14. 
supplementary   proceedings,   disobedience   of, 

contempt,  1212. 
taking    and    stating    account    of    guardians, 

1048  13. 
to  determine  questions  of  fact,  2608. 
to   take   depositions    in   proceedings   for   dis- 
barment, 206. 
trial  before  referee  conducted  how,   1048  16. 

17. 
unknown    party    being    interested,    is    error, 

when,  1048  14. 
when   ordered   after   Judgment  on   demurrer, 

1040. 
when  parties  do  not  consent,  1042. 
whole  issue  being  tried  by  referee  Judgment 
follows    Immediately    as    c6nclusions    of 
law,   1047   15,   16. 

REFORMATION 

of  contract,  intention  of  parties,  2278  14. 
of  deed,  action  for,  200  132. 

limitation,  280  132. 
of  mortgage 

action  for,  200  138. 

leave  to  file  amended  complaint  asking  for. 
on  foreclosure,  288  133. 
of  trust  agreement,  action  for.  288  184. 
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REFUSAL 

of  tender,  sufficiently  stating  reasons,  effect, 
7. 


RBGISTBR 

of  actions,  clerk  to  keep,  IBOS. 
of   land   office,   presumption   should  perform 
duty.  aSM  81. 

RSHEAIUNG 

not  to  be  granted  on  erroneous  statement  in 

pleading.  1472  61-58. 
power   of   supreme   court   to   grant,   CMI   241- 

247. 
supreme  court,  in,  92,  42* 

RBIMBURSBBfBNT 

action  for.  limitation  of,  811  130,  181. 

RE:i4ATIONSHIP.      See    tits.    AAiiMys    Consan- 
vulnlty. 

declarations  of  decedent  respecting.  9288. 
of  witness  to  party  may  be  shown  on  cross- 
examination.  24e0  79-84. 
fraternal  relations,  2460  88. 
independent    transactions    cannot    be    in- 
quired into  on,  24410  84. 

RBLBASR 

attorney  may  no4 

client's   lien   on   defendant's   property,    126 

322. 
garnishee.  196  819. 
Jndtfment 

in  favor  of  client.  196  320. 
of  record  without  payment,  106  828.    , 
personalty,  from  levy.  106  321. 
I  property  levied  upon  under  client's  execu- 

tion, without  full  payment.  106  824. 
surety  of  debt,  by.  employed  to  collect,  106 
826,  828. 
by  guardian.     See  tit.  Powers  and  Duties  of 
Gnardlaaa. 
as  to,  2221  39-44. 
is  new  matter  to  be  pleaded.  606  287. 
of  claim,  attorney  may  on  payment.  185  180- 

166. 
of  attached  property,  authority  of  attorney 

to  make,  187  186.  188, 
of  Judgment,  authority  of  attorney  to  make, 
187  187. 

RBIiEVANCY.    See  tit.  Evidence. 

RELIEF 

demand  of,  660  166-178. 

granted  upon   facts  within   issue,   when,  060 

31-38. 
in  case  of  fraud,  061  ^9. 
,  prayer   for  general,  000  28-30. 
to  be  awarded  to  plaintiff,  067. 

as  to,   generally,   see  analysis  of  69  pars... 

067. 
where  answer  filed,  060  9-44. 
where  no  answer  filed,  061  46-69. 
what  may  be  granted,  067. 

RELIGIOUS  BELIEF.     See  tits.  Evidence |  "VTlt- 
ness. 

as  affecting  competency  as  witness,  2208  22. 

RELIGIOUS   CORPORATION 

application  for  change  of  name  of,  how  made, 

1704. 
legacy  to,  action  by  successors,  847  68. 
one  member  may  sue  for  benefit  of  all,  406 

65.    66. 


RBMAIJrDISRIIAlf 
Umltatlon   agnlnjit 

commenc^s  to  run,  when,  18i  167. 
runs  against,  when,  217  91. 

REMEDIAL 

rights,  power  of  legislature  over,  0  14-19. 
statutes,    given    retroactive   effect,    when,    S 
8-18. 

REMEDIES 

at  law,  when  existing,  injunction  not  issue, 

820  212-226. 
civil  and  criminal,  not  merged  by  the  code, 

26.      . 
Judicial,  defined  and  classified,  22. 

REMISSION   OF  DAMAGES 

denying  new  trial  on,  66  248. 
entering  by  attorney,  186  146. 
REMI'PrER 

of 'excess  in  amount  found  due  in  Justices' 
court,    1802. 

REMITTITUR 

becomes  record  in  lower  court,  66  261. 
death  of  respondent  before  filing,  recall,  1476 

16-17. 
delay  In  filing,  good  reasons  presumed,  2880 

60. 
filing  in  lower  court,  effect  of.  66  262,  263. 
in  transferred  cases,  66. 
Jurisdiction  not  lost  until  issued.  67  264. 
motion  for  recall  of,  1476  18,  14. 
must   be  certified   to   clerk   of   court   below, 

1476  81. 
on  appeal  to  superior  court,  certified  copy  of 

Judgment  Is  sufficient,   1608  19. 
recall,   grounds  of,  67  267,  267. 
recalling   in   case   of  death   after  argument, 

etc.,  44  21. 
supreme  court  Judgment,  42^  66,  1476. 

REMONSTRANCE 

on  application   for  change  of  name,  hearing 
of,    1706. 

REMOVAL.     See  tit.  Place  of  TrlaL 

from  office,  appeal   from  Judg-ment  of,  effect 
of  appeal  from,  1464  32-34. 

REMOVAL  OF  ADMINISTRATOR.    See  tit.  Ex- 
eeators  and  Adminlatratora. 

REMOVAL  OF  CAUSE.   See  tits.  Flnee  of  Trtaly 
Venne. 

order     refusing,     not    appealable,     1400    221. 
222. 

REMOVAL   OR  DISPOSITION   OF   PROPERTY. 
See  tit.  Frandnlent  Conveyance. 
arrest  for,  760. 
what  Is  within  statute  contemplating  arrest, 

773    52. 
with  Intent  to  hinder,  delay  or  defraud  cred- 
itors,   party   receiving  not   liable   to   ar- 
rest,  773  56. 

REMOVAL   OR   SUSPENSION 
of  attorney 

as  to,  100. 

generally,   see   analysis  of  70  pars.,  100. 
proceedings  for,  204. 
of  executor  and  adminlntrator 

absconding  executors  or  administrators, 
notice  to,  1887. 

any  party  interested  may  appear  at  hear- 
ing,  1886. 
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REMOVAL    OR    SUSPENSION   (Continued), 
of  executor  and  administrator 

attendance  may  be  compelled,  1887. 

"authority  is  extinguished"  equivalent  to 
"ceases  to  be  competent,"  1884  3. 

citation  of  executor  to  appear  before  sus- 
pension, 1880. 

court  may  consider  "information"  to  de- 
termine credibility/  1884  4. 

discretion  of  court  as  to  suspension  or  re- 
moval, 1884  5,  6. 

executor  to  have  notice  of  his  suspension 
and  to  be  cited  to  appear,  1886. 

hearing,  any  party  personally  Interested 
may  appear  at,   1886. 

immaterial  how  information  obtained, 
1885  7. 

letters  not  revoked  in  case  of  doubt,  1885  8. 

may  compel  attendance,  1887. 

no  removal  but  for  good  cause,  1885  *9-ll. 

no  suspension  until  truth  of  allegation, 
1885    12. 

non-resident  executor  removed  for  absence, 

1885  13. 

notice  to  absconding  executors  or  admin- 
istrators. 1887. 

party  at  hearing,  any  person  interested, 
1886. 

"permanent  removal,"  meaning  of,  1885  14. 

removal  of  executor 

for  procuring  conveyance  to  other  par- 
ties, 1885  16. 
for  unfaithfulness,  1885  17.. 
owing  to  conflicting  duties,   1888  15. 
revocation  must  follow  citation  and  proof 
of  cause,   1885  18. 

■iuipen«loii 

not  necessary  before  citation,  1886  19,  20. 
of  power  of  executor,  1888. 

as    to,    generally,    see    analysis    of    21 
pars.,  1884« 
vacancy    before    appointment    of    another, 

1886  21. 

RENEWING 

application,  for  refused  order,  105. 
execution  in  Justices'  court,  1307. 

RENT.     See  tits.   Eatates  of  Decedentii}  liand« 
lord  and  Tenant;  Rent*  and  Prollts. 

application  of  to  mortgage  debt,  1002  3. 
counterclaim  of  interest  in  action  for,  622  60. 
from  time  of  execution  to  redemption,  1104. 
limitation  of  actions  respecting,  241,  273. 
part   of   general   assets   of  decedent's   estate. 

1002    4. 
receiver  may  collect,  033. 

RENTS   AND   PROFITS.     See   tits.   Forecloiiure 
of  Mortgage  I  Redemption. 

action  to  recover  may  be  united  with  dam- 
ages, 563  23. 

administrator  not  liable  for,  1105  3,  4. 

administratrix  entitled  to  as  against  receiv- 
er, when,  038  34. 

allegation  as  to  payable  monthly,  effect  of. 
1105. 

annual  rent,  apportionment  of,  1105  6. 

as  to,  generally,  see  analysis  of  36  pars.,  1105. 

bill  in  equity  proper  remedy  to  recover,  1106  7. 

construction  of  provision  as  to,  1106  8. 


cotenants  cannot  recover,  400  6-8. 

crops  or  products  of  land  to  be  paid  as  rent, 

1106  9. 
illegally  collected  by  receiver,  MS  83. 
Judgment 

creditor  does  not  become  entitled  to  value 
of  use,  1106  10. 

debtor,  when  entitled  to  possession,  1196  IL 

for  in  forcible  entry  and  detainer,  1068  IS- 
23. 
lessor  not  entitled  to  rents,  when,  1196  12. 
liability 

of  tenant  in  possession,   1106  14. 

to  pay  to  purchaser,  1106  13. 
not  recoverable  where  occupancy  by  acqui- 
escence, 236  158. 
occupation  of  premises  by  defendant,  1196  15. 
owner  in  fee  in  possession  is  tenant,  when, 

1106   16. 
payable  by  the  year,  1197  27. 
pending  redemption,  1194. 
purchaser 

as  equitable  owner  entitled  to,  1196   17. 

at  foreclosure  sale  is  entitled   to,  1196  18. 

entitled  to.  1194. 

may  sue  for  as  often  as  falls  due,  1196  22.  23. 

of  real  property  at  sheriff's  sale  entitled  ta 
when,  1106  19. 
rents  prior  to  sheriff's  sale,  1106  25,  26. 
Wight  to 

independent  of  title,  1197  83,  34. 
,    purchaser  entitled,  when,  1107  28,  29. 
set-off,   improvements  in   ejectment.  1267. 
statement  as  to,  effect  of  failure  to  give  when 

demanded,   1105. 
"tenant  in  possession,"  who  is,  1197  30-82. 
to  be  paid  in  products  of  soil  after  harvest, 

1196  24. 

to  be  provided  for  in  undertaking  on  appeal. 

1197  36. 

under  control  of  court,  when,  940  49. 
where  purchaser  at  execution  sale  is  evicted 
for    irregularities,    1197. 
as  to,   generally,  see  analysis  of  19  pars.. 
1198. 

REOPENING  CAUSE 

after  submission,  in  discretion  of  court.  990 

24-30. 
for  further   testimony,   2475  24-26. 
in   discretion    of   court,   2608   1,   2. 
to  supply  omission  in  proof,  2444  39-57. 
waiver  of  error  in,  2445  57. 

UEPAIRS 

to    be    made    by   exfecutor   or   administrator, 
when,  2037   5, 
REPLEVIN.     See  tit.  Claim  and  DeUvery. 
alternative  judgrment 
form  of,   1118  16-24. 

need  not  be  entered,  when,  1110  25-36. 
bond    on 

attorney  may  not  execute  in  client's  name. 

105    310. 
sureties  on  may  appeal,  1412  47,  48. 
change  of  rights  pendente  lite,  1120  37. 
conjunctive  denials  in,  502  64. 
costs  in,   1120  40-44. 
cross-complaint  in,  633  102. 
damages  incidental,  1120  46-62. 
defendant    entitled    to    recover    costs,    when, 
1543   14. 
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REPLEVIN   (Continued), 
defense  agrainst  by  attorney,  184  126. 
effect  of  Judgment  on  title,  1128  88,  89. 
findings  in,  ^1120  63-69. 

form  of  Judgment  for  plaintiff,  1121  60,  61. 
generally.  086,  788-808,  1118. 
Joint  Judgment  for  defendant,  1121  62. 

Jndvmeiit 

in  actions  of  claim  and  delivery,  1118  6-126. 
in,  appeal  on,  stay-bond  required,  1487  10. 
in   awarding  damages   modified,   when,   60 

130. 
in,   to  be  in  the  alternative  for  damages, 
1110. 
as  to,  generally,  see  analysis  of  169  pars., 
1110. 
on  pleading,  1121  63. 

payable  in  specific  kind  of  money,  1125  126- 
169. 
money  Judgment   for  value  of  property  im- 
proper,  1121   64,    66. 
of  building,  when.  800  262. 
part  of  property  cannot  be  awarded  plaintiff, 

1122   66,    67. 
parties  defendant  In,  1122  68. 
qualified  possession  entitles  recovery,  1122  69. 
relief  granted,  how  determined,  1122  70. 
return  of  property  to  defendant,  when,  1122 

71-81. 
satisfaction  of  Judgment  in,  1128  82-86. 
substituted  defendant,   rights  of,   1128  87. 
tenants  in  common  cannot  maintain,  401  16- 

21. 
value  admitted,  harmless  error.  1123  90-116. 
verdict  sufldclent  to  support  Judgrment,  when, 
1124  117-126. 

RBPLICATION 

no  place  in  our  system  of  pleading,  545  6. 
unnecessary  to  counterclaim,  010  91-94. 

RESPORTBR.     See  tit.  Phonograpblc  Reporter. 

fees  of.  of  former  trial,  1639  84,  86. 
generally,  168-102. 
notes  of 

but  written  memorandum  of  third  person, 
not  admitted  as  evidence,  when,  2207  92. 
of  evidence  of  deceased  witness  not  admis- 
sible in  criminal  actions,  2292  16. 
of  testimony  given  on  former  trial  admis- 
sible in  civil  actions,  2292  20. 
person   taking  at  time  of  testimony,  2290 

83. 
transcript  of  as  evidence,  2881  6. 
phonographic,  169-102. 
of  supreme  court  decisions,  168. 

RBPORTS    OP    COURT    DECISIONS.      See    tit 

Non-ofllclal  Reports  of  Decisions. 
RBPRESENTATIVG    CAPACITY 

pleading  of,  sufficient,  when,  005  288. 
RBPUTATION 

common,  evidence  of.  when  admissible.  2288. 
presumption  of  ownership  from,  2378. 

REaUISITIOBr 

to  sheriff  to  take  property  in  claim  and  de- 
livery, 802. 

RES  ADJTDICATA 

application  of  term,  2828  23. 

as   to,   954   88. 

conclusive.   Judgment   is.   when,   2872. 


eondaslveneas 

action   involving  validity  of  gift  or  trust, 

1240. 
Judgment  of  court  of  admiralty  of  foreign 

country,  2827. 
Judicial  record  may  be  impeached,  on  what 

grounds,  2327. 
of  foreign  Judgment,  2327. 
parties,  when  deemed  the  same,  2824. 
what  deemed  adjudicated,  2826. 
doctrine  of  does  not  apply  to  orders,  1618  37. 
does  not  embrace  what,  2824  46. 
general  rule  as  to,  00  318-321. 
in   general.  2824  46. 
Judgment 

in   action  to  abate  particular  nuisance  is, 

when.  1248  49. 
in  mandamus  to  compel  payment  of  salary 

is  not.  when,   1596  103. 
is,  when,  954  38. 
means  facts  directly  in  issue,  2824  46. 
orders  as,  2820,  2324,  2872. 
parties  deemed  same,  when,  2824. 
record  of 

another  state,   as,  2327. 
court  of  admiralty,  as,  2827. 
RES    GESTiB 

declarations  admissible  as  part  of,  when.  2274 

10. 
dying  declarations.     See  tit.  Dylns  Dedam- 
tlons. 
part  of,  when,  2272  8,  9. 
evidence  admissible  as,  2271,  2288. 
generally,    2271. 
hearsay  evidence  of,  2272  16. 

RESCUING  PERSON 

from  officer,  contempt  of  court,  1724. 

RESIDENCE.     See  tits.  Judge  |  Place  of  Trial  | 
Venae. 

address  of  non-resident  accepted  as,  630  31. 

declaration  of  Intention  to  change.  2272  11,  12. 

non-resident,   place  of  action   against,  404. 

of  abandoned  children,  2201  77. 

of  adopted  children,  2202  78. 

of  corporation,  408  47-60. 

of  defendant,  unknown  ta  plaintiff,  effect  on 

venue.  470  89. 
of  Justices  of  peace,  117. 
of  minors.     See  tit.  Gaardlans  of  Minors. 
of  superior  Judges,  117. 

RESOLUTION.     See  tit  Board  of  Directors. 

RESPONDENT 
who  is.  1409. 

RESTITUTION 

of  property  on  reversal,  1472. 

RESTORATION    TO    CAPACITY.      See    lit.    In. 
sane  Person, 

RESTRAINING  ORDER.     See  tit.  Injunction. 

application  to  Judge  for,  888  5. 

disobedience  of,  838  6. 

is  injunction,  840  24. 

is  of  same  nature  as  Injunction,  840  25. 

loses  its  force  and  effect,  when.  840  26. 

not  dissolved  by  failure  to  give  undertaking. 
840  6. 

operation  of  not  extended  by  appeal,  821  111. 

order  for  Injunction  must  be  fairly  and  hon- 
estly obeyed,  888  8. 
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RESTRAINING   ORDER    (Continued). 

personal    knowledge    of    order    Is    necessary, 

888  9. 
service  of  is  not  provided  for  by  code,  8S8  11. 
undertaking  as  condition   for.  846  32. 

KESUL.TANT    CONTINUOUS    TRUST 

in  real  property,  arises  when,  288  177. 

RESULTING  TRUST 

distinguished   from   constructive,   etc.,   trust, 
820  64-66. 

RETAINING  VKEL     See  tit.  Attoniey. 

RJBTRAXIT 

attorney's  authority 

to   enter,   195   307-309. 
to   give.   18T   189,   190. 

retroactive: 

amendments    to    codes    are,    when.      See   tit. 

Code. 
codes  not,  2. 
force  of  code,  X 
■ta  totes 

begin,  when,  2  8-13. 

limitations,   of,  841. 

RETURN.    See  tits.  ^Ixecvtlomi  Ueturm  of  Sbcr. 
Ill  I    SaminoBS. 
certiorari 
as  to,   1688. 
of,  perfecting,   1586. 
day,   in   election   contests.     See   tit.   Contcat- 

ing  Election. 
execution,  of,  time  for,  1158. 
of  officer  summoning  Jury,  in  courts  not  of 

record,  158. 
summons,  of,  how  made,  507. 
what  sufficient  as  to  inventory,  1802  5. 

RETURN  OF  SHERIFF 

execution  under,  1158. 

gold-dust,    how    returned    under    execution, 

1158. 
proper  evidence  of  possession  of  plaintiff  In 

claim  and  delivery,  808  2. 
summons  of,  526. 

REVERSAL.     See  tit.  Jadffment. 

because  of  order  of  proof,  not  granted  ordi- 
narily, 2fi48  32-38. 
change  of  order  of  proof  in  conspiracy,  not 

ground   of,  2441  6. 
effect  on  Judgment  in  forcible  entry  and  de- 
tainer. 1668  24,  25. 
erroneous  -conclusions  of  law  no  ground  for, 

when,    1027    32. 
for    erroneous    Impeachment,   2401    49-54. 
for  error  in  rulings. relating  to  cross-exami- 
nation, 2464   128-138. 
for  exclusion  of  impeaching  evidence,  2485  88. 
for  Improper  impeachment,  2485  89,  90. 
for    inapplicable    instructions,    2507    37,    88. 
for  instructions  as  to  facts,  2514  120-124. 
not  granted 

for  Improper  admission  of  deposition,  when, 

2482   4. 
unless  error  in  instruction  prejudicial,  2528 
202,   2S24    219,    220.   2588   311,   312. 
not  sronnd 

for   erroneous   order   excluding   deposition, 

when.  2428  3. 
where     assumption     in     instructions     not 
prejudicial.  2517  164,  166. 


of  decree  of  distribution  does  not  affect 
claim  to  estate  of  widow,  2188  18. 

on  appeal  to  superior  court,  1608  20. 

what  amounts  to,  67  269-308. 

when  proper  on  appeal  to  superior  court, 
1405   82. 

REVIEW.     See  tit.  Writ  of  Review. 

by  appellate   court,   of  evidence,   when, 

231. 
on  appeal.     See  tit  Appeal*  in  CItR  Aetioi 
other  than  by  bill,  costs  on,  1548. 

REVISION   AND   CORRECTION 

Of  Judgment  until  remittitur  issued,  59  309. 

REVOCATION.     See   tit.   WUla. 

of  letters  testamentary  or  of  administration. 
See  tit.  Revocation  of  liettcm  and  Pro- 
ceedlnga  Tliereon. 

as  to  letters  testamentary,  1882  7. 
of  order  granting  injunction,  850  26,  27. 
of  submission  in  arbitration.     See  tit.  Arbi- 
tration. 

REVOCATION  OF  I4ETTERS,  AND  PROCEED- 
INGS  THEREON 

appeals  from  order  refusing  to  vacate,  does 

not  stay,  1857  8. 
appointment  is  valid  until  set  aside,  1868  4. 
brother,  having  waived  right,  cannot  retract. 

1858  6. 
citation  to  issue,  when,  1858  6. 
construction  of  provision  as  to,  1850  14,  15. 
denied    to    public    administrator    of    another 

county,  1858  8. 
vnuited  to  one 

having  prior  right,   1858  9. 
preferred  by  law,  1868  10. 
hearing  of  petition  for  revocation,  1860. 
nominee  of  husband  or  wife  no  right  of  rev- 
ocation  and  administration,  1860   2. 
obtained   by   any   one   of   persons   named   In 

provision.  1868  11. 
of  letters  of  administration,   1867. 

as  to,  generally,  see  analysis  of  16  pars., 
1857. 
petition  for 

as   to,   generally,   see  analysis  of  6   pars.. 

1850. 
hearing   of,    1850. 

prior  right  of  relative  entitles  to  revoca- 
tion, 1850. 
refusal   of  letters  proper  after  another  ap- 
pointed,  1858  7. 
right  of 

nomination  and  revocation  not  in  nominee. 

1858  18. 
not   in  parties  not  entitled   to  administer, 
1858  12. 
survivins  wife 

marriage  of  does  not  incapacitate  for  ad- 
ministration,  1860   3. 
no  right  to  have  letters  issued  to  another, 
1860    4. 
■urvlvor 

right  of  is  prior  to  children,  father,  broth- 
er or  sister,  1860  6. 
to  administer  or  name  administrator,  1860  6. 
when  petition  filed,  citation  to  issue,  1850. 
REWARD 

by  public  advertisement,  statute  begins  to 
run,  when,  286  109,  110. 
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REWARD  (Continued). 

for  arrest  and  conviction  of  criminal,  lustion 

to  recover,  S88  68. 
Joinder  of  parties  in  action  on  public  offer, 

406    26. 
offered  for  information  leading  to  arrest  and 
conviction,    limitation    runs   from   when, 
217   92. 
RIGHT    OF   POSSESSION 

■ 

change  of,  effect  of  pendente  lite,  787  30-36. 
RIGHT  OF  REDEMPTIOX  IS  RBAIi  BSTATJS 

may  be  attached,  882  46,  47. 
RIGHT  OF  'WAY.     See   tit.   namdm  and  Hlsh- 
ipvays. 

acquirinsT    by    prescription,    250    95-101. 
action  to  quiet  title  to,  286  161.   162. 
costs  in  action  to  quiet  title  to,  1542  29. 
for  Irrigration  ditch,  interest  in  real  property, 

240S  7. 
involves  taklngr  of  land,  1765  6. 

RIGHTS 

accrued,  code  does  not  affect,  8. 
RIGHTS   AND   DUTIBS   OF  WITNBSSHS.     See 
tit.  "Wttncmmem. 

answer  of  question  under  compulsion  cannot 

be  given  In  evidence,  when,  2550  7. 
arrest  of,  void,  and  party  making  liable,  etc.. 


right  of  to  protection,  2558. 

&«.  to,   generally,   see   analysis   of   6   pars.. 


as  to,  2548. 
bound  to 

answer    questions.    2549. 
an«ipr«r  tending   to 
degrade,   2540   8. 
,  subject    to   criminal   punishment,   2540 

4-25. 
as  to,  generally,  see  analysis  of  26  pars., 
2640. 
attend  when  subpoenaed,  2548. 
capnot  refuse  to  be  sworn,  2552  26. 
construction  of  provision  as  to,  2568  26. 
eonrt 
cannot  compel  incriminating  answer,  2550  9. 
to  discharge  from  arrest,  2555. 
defendant  as   a.   2550   10. 

discharge  of  co-defendant  that  he  may  be- 
come. 2550  8. 
examination  by  grand  jury,  2568  2. 
immunity   from   prosecution   is   mere   matter 

of  defense,  2650  11. 
no   privilege   when   prosecution   barred,   2551 

12,  13. 
not  compelled  t^   give  testimony  tending  to 
subject   to   punishment   for   felony,  2549, 
2550  6. 
power   of   legislature   to   compel   attendance, 
2548  1. 

privilege 

cannot  be  claimed 

after    witness    partly   discloses    transac- 
tion, 2551   14.   15. 
in  anticipation  of  question.  2552  16. 
of  refusing  to  answer  is  personal  to  wit- 
ness, 2562  17,  18. 
protected  from  arrest  when  attending  or  go- 
ing or  returning,  2664. 
protection  from  improper  questions.  2663  6. 
questions  asked  n\ust  be  pertinent  and  ma- 
terial to  issue,  2568  8-5. 
right  of  privilege  determined  by  court  2652 
19-21. 


second  refusal  to  be  sworn  and  to  testify 
after  having  been  punished  for  a  pre- 
vious refusal  is  separate  offense,  2548  2. 

to  make  affidavit,  if  arrested,  2654. 

voluntary  answer  may  be  used  for  all  pur- 
poses,  2562    22. 

waiver  of  privilege  by,  2652  24. 

RIOT 

Justices'    court   has   Jurisdiction,    102. 
limitation 

action  for  damages  caused  by,  812. 
of  action   against  municipality  for,  312. 
RIPARIAN 

condemnation   of  water,   damages,   rules   for 

ascertaining,  1768. 
rights,  within  category  of  real  property,  1758 
11. 

RIVER.     See   tits.   Bonndaricfli   Description   of 
Land. 

as  base-line  of  angle,  2580  204. 

as  boundary,  2670  196-204. 

boundary  opposite  to,  whether  parallel,  2680 

202,   203. 
venue  of  action  for  offense  on  river  situated 

in   several   counties,  402. 

RlOAD.     See  tits.  Bonndarleny  Roads  and  Ulgli- 
ways. 

as  monument,  2688  278.  279. 

boundary,   road    as.  2568. 

laying  out  at  future  time,  817  48. 

ROADS  AXD  HIGHW'AYS.     See  tit.  Streets, 
laying  ont 

at  future  time,  817  48. 

jllegal   acts   of   supervisors   in,    cast   cloud 
upon  title,  822  132. 
obstructions  to,   enjoining.  818  55.  56. 
right  of  access  to  property  from  streets,  818  57. 

ROLL   OF   ATTORNEYS 
how  kept,  107. 

ROLLING   STOCK    AND   SUPPLIES    OF   RAIL- 
ROAD 

may  be  attached,  882  48. 

ROOMS 

for   supreme   court,  84. 

ROUTS 

justices'  court  has  Jurisdiction  over,  102. 

RULES 

effect,  when  to  take,  109. 
inconsistent  with  code,  repealed,  19. 
of  construction   of  code,  2. 
of  conrt 

courts   of  record  may  make,   107, 

limitation  of  power  to  make.  107. 
of  evidence.     See   tit.   Evidence. 

power  of  legislature  to  modify.  2807  48. 
of  justices'  courts.  80. 
of  law.  not  relaxed  to  relieve  isolated  cases, 

818    71. 
of  pleading 

as  to,  005  289.   1011. 

chancery  rule  superseded  by  Practice  Act, 
644   4. 

one  system  of  rules.  644  6. 

prescribed  by  code.  544. 

violation  of,  effect,  669  164. 
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RULES  (Continued). 
of  practiee 

and  appeals,  as  to,  1611. 
generally,  2174. 
account    settled,    provisions    inconsistent 

with  those  of  new  process,  2174  3. 
decree   of   distribution   set   aside   within 

six  months,  2174  4. 
findings  of  fact  proper  In  probate,  2174  5. 
petitioner  is  plaintiff,  2174  6. 
probate  coui^t  may  change  place  of  trial, 

2174  7,   8. 
procedure  which  soverns,  2175  9. 
in  condemnation  proceedings.    See  tit.  E<m« 

Inent  Domain. 
In   forcible   entry  and  detainer,   1070. 
in  Justices'  court,  89. 
of  procedure,  construction  of,  6  87,  38. 
of    supreme    court,    generally.      See    tit.    Sn- 

preme   Court,  mlea  of. 
of   trade   and   commerce   to'  be   pleaded,   006 

290. 
of  usage  to  be  pleaded,  005  290. 
power  to  make,  107. 
when   take   effect,   109. 

RITIillVGS 

erroneous  ok*  unimportant  on  evidence,  702 
168. 

upon  admissibility  of  evidence  are  not  in- 
structions, 2608  64-60. 

SACRAMBNTO  COUNTY 

number  of  superior  Judges  for,  07« 

SALARIES 

Hen    for.      See    tit.    Lien    for    Salaries    and 


of  deputy  sheriffs,  in  Justices'  courts,  86. 

of  Justices  of  the  peace,  90. 

of  Justices  in  townships,  01. 

of  public  officer,   not  attachable,  885  94. 

preferred  claim.  1720-1728. 

SALES.  See  tits.  Execntlon;  Foreclosure  $  Par« 
tltloni  Sale  and  Conveyance  of  Property 
of  Decedents. 

after  return  day,  effect  of,  1163  3. 
and   conveyance   under  execution,    1103   63. 
application   of  moneys  under  several   execu- 
tions.  1180  32. 
by  sample,  parol  evidence  where  contract  In 

writing,   2260    27-29. 
by  sheriff.     See  tit.  Sheriff  Sale. 
after  redemption  a  nullity,   1102  3. 
is    conclusive    evidence    of    fact    of    sale, 

1192  4. 
is   regarded    as   sale   by   Judgment   debtor, 

1190    21. 
vests  in  purchaser  what  title,  1192  5. 
ca^veat  emptor,  application  of  at,  1178  8. 
certificate    of.      See    tits.    Certificate   of   Sale; 

Sheriff 'a  Certificate. 
chock  given  as  purchase  price,  1181  4-6. 
construction  of  provisions  as  to,  1178  4,  5. 
discretion  of  officer  in   postponing,   1178  '7. 
en  masse,  rule  as  to.  1179  19-28. 
enjoined  after  levy  of  execution  made  after 

death  of  defendant.  1986  12. 
how  conducted,  1177. 
as  to,   generally,  see   analysis  of  36  pars., 
1177. 
Impeachment  of  for  fraud,  1179  9. 


in  mortgage  foreclosure.   See  tit. 
of  Mortsase. 
describing  manner  of,  1281  183-193. 
refusal  of  commissioner  to  postpone, 
66. 
in  partition.     See  tit.  Partition. 
application  of  proceeds,   1306. 
by  referee  must  be  at  public  auction.  IHr. 
court  must  direct  terms  of  or  credit,  1I97. 
disposition  of  proceeds,  1800. 
party  holding  other  securities  may  be  re- 
quired to  exhaust  them,  1300. 
Jvdffment 

debtor  may  direct  order  of,  when,  1177. 
directing   of   steamship,    etc.,    stay  by  un- 
dertaking  on   appeal.   1464   35. 
misleading  officer  invalidates.  1170  10. 
must  be  in  conformity  with  Judgment,  lis 

17. 
of    city's    Interest    in    land    upon    execution. 

1163   64. 

of    personal    prop  arty    upon    execution   sot 

subject  to  confirmation  by  court.  1180  31. 

of   property    by    guardian.      See    tit.   Sale  •! 

Property  and  Diaposltloa  of  Proceeds  by 

Gnardlana. 

of  property   of  decedent.     See  tit.   Sale  wmi 

Conveyance  of  Property  of  Deeedeata. 
of  real  estate  on  execution.    See  tits.  Vi^ttn- 
tlon  of  Jndffment  In  ClvU  Actions  |  Bed 
Property, 
officer 

nor  deputy  to  be  purchaser  at.  1177. 
to    follow    directions   of   Judgment  debtor, 
1177. 
on    execution,    injunction    after    and    before 

conveyance,  1273. 
on     foreclosure.       See     tit.     Foracloanre    tf 
Mortaragre. 
of  materialman's  lien,  1168  4. 
on    mortgage    foreclosure       See    tit.      F«k- 
doanre  of  Mortgage. 
burden  of  proof  on,  1283  220. 
discretion  of  court  as  to  irregularities,  12M 

221. 
efPect  of  former  invalid  sale,   1234  222. 
inadequacy  of  price  is  not  sufficient  ground 

for.  1284  223. 
injury  must  be  shown,  1234  224,   236. 
provision  that  Judgment  debtor  may  direct 
order  in  which  property  sold.  1234  22fi. 
rule    to   consider   every   sale    as    fair.  1S4 

227. 
stranger   to   action   will   not   be   permitted 

to  Intrude.  1234  228. 
vacating,  1283  220-228. 
order  In  -which   property  may  be  aold 
direction  by  court,  1162  9. 
on  foreclosure  proceedings,  1162  10. 
over   two   hundred   dollars,   effect    of  statute 

of  frauds.  2403, 
payment    of    amount    bid.    question    of   fact 

1181   9,    10. 
personal  property,  how  sold,  1177. 
postponement  of.     See  tits.  Sale  amd  Coavey- 
ance   of    Property    of   Decedent |    Sale  •( 
Real  Property,  eie» 
discretion   of  officer,   1178  7. 
private,  sherlfP  has  no  fight  to  sell  at,  U7I 
18. 
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SALES    (Continued). 

procedure  for  setting  aside,  1180  30. 
proceeds   of  on  reversal,  1472  54. 
real  property,  how  sold,  1177. 
redemption  from.     See  tit.  Redempttoii. 
return  of  used  on  hearing  of  motion  to  con- 
flrm   must  be  Included  In  record  on  ap- 
peal, 1461  19. 
rule  as   to  considering  every  final,  1180  29. 
setting    aside    of   does   not   affect   Judgment, 

1165    11. 
under  judgment  directing  as  to  specific  prop- 
erty, 1166  10. 
under  Judicial  decree  and  foreclosure,  1182 13. 
vacating,  appeal,  1410  80. 
void,   no  title  passes  by.  1180  36. 
writ   of  venditioni  exponas  not  necessary  to 
Justify,  1166  19. 
8AIiE3  AND  CONVEYANCE  OF  PROPERTY  OF 
DKCEDENTS.     See  tit.   Sale. 
account  to  be  returned,  2027. 
but    one    petition,    order,    and   sale   must   be 

had  when  It  is  possible  to  do  so,  1094. 
court  must  order  sale,  when,  1006. 
debts,  estate  all  chargeable  with,  1900. 
vmtwkt^  chargeable  wltli  debts 

as  to,  generally,  see  analysis  16  pars.,  1000. 
assets  which  pass  to  representative,  1001  3. 
authority  is  statutory  and  specific,  1001  4. 
construction  of  provision,  1001  5. 
dispute     with     third     person,     Jurisdiction 

over,   1001   9. 
marshaling  assets,  1001  10-13. 
no  priority.   1000. 
petition   for  sale   is   foundation  for  order, 

1001   14,   16. 
possession    of    entire    estate    is    given    ex- 
ecutor, etc.,  1001  16. 
executor,  etc.,  must  not  be  purchaser,  2028. 
fraud.   2026,  2028. 
in    general,   1000. 

limitations  of  actions  for  vacating,  2026»  2027. 
mines  and  mlnliig  Interests 
as  to,  1007. 
further   proceedings   to   conform    to   what 

provisions,    1000. 
may  be  sold  hoirr 
as  to,  1007. 
defective    service   of   citation,    effect    of, 

1007  2,  3. 
exception  to  general  rule,  1007  4. 
tract  of  land  containing  115  acres,  1007  5. 
may  be  sold,  when,  1007. 
notice  may  be  dispensed  with,  when,  1008. 
order 

of  sale,  when  and  how  made,  1008. 
to  show  cause,   how  made  and  on  what 
notice,  1008. 
petition   for  sale,   who  may  file  and  what 

to  contain,   1003,  1004,  1007. 
proceedings  subsequent  to,  1000. 
publication   of  description   of   estate,  2178. 
who  may  petition  for,  1007. 
misconduct  of  executor,  etc.,  2026. 
mortgages  and  leases  of  real  property  of  de- 
cedent.     See   tit.    Mortgages   and   Leases 
•f  Real  Property  of  Decedent. 
must  be  under  oath,  1001. 
no   priority   between    realty   and   personalty, 
1000. 


no   sole  ▼olid,   except   by   order   of  superior 
court 
as  to,  1001. 

chos^s  in  action,  how  sold,  1006. 
collateral  attack  upon  order  of  sale,  1002  3. 
commons-law   rule   modified,   1002  4. 
construction  of  provision  as  applying  only 

to  probate  sales,  1002  5,  6. 
debts   secured    upon    mortgage    sale    under 

foreclosure,  1002  7. 
direct  attack,  sale  procured  by  volunteer, 

1002   8. 
enforcement  of  specific  liens  and  equitable 

rights,  1002  9. 
exception    to    general    prohibitions    named 

in  section,  1002  10. 
executor   exceeds   authority,   when,   1096  3. 
foreign  law,  presumption  as  to,  1002  11. 
generally,  see  analysis  of  21  pars.,  1002. 
good-will    of    partnership    business    passes 

to  survivor,  1006  4. 
Jurisdiction  in  case  of  probate.  1003  12. 
nature  of  proceedings  for  sale,  1003  13. 
order  of  sale,  what   to  direct  and  what  to 

be  first  sold.  1006.       ' 
order  to  sell  personal  property.     See  "per- 
sonal  property,"   this    title. 
as  to,  1006. 
partnership  interest,  how  sold,  1006. 
personal    property,    choses    in    action,    1003 

14,   16. 
petitions  for  order  of  sale,   1008. 

as  to,  generally,  see  analysis  6  pars.,  1004. 
pow^r  of  sale  conferred  by  will,  1003  16.  17. 
sale  by  executor  without  order,  1003  IS. 
sale  of  personal  property  of  deceased  per- 
son, 1007. 
title  does  not  pass  by  sale  until  confirma- 
tion, 1003  19. 
value  of  estate,  collateral  attack,   1903  20. 
void    sale,    volunteer   who    as   such    meroly 
institutes  proceedings.   1003  21. 
non-resident,    sale    or    delivery    of    property 

where  decedent  a,  2160. 
not  valid  except  by  order  of  court,   1001. 
order  necessary,  when,  1001. 
personal    property 
as  to,  1006. 

choses  in  action.  1006. 
conduct  of,  1006,  2100. 

fraudulently  transferred  by  decedent,  2060. 
must  be  present,  1006. 
notice 

of  application  for,  1006. 
posting  and  publishing,   1006. 
on  petition  for  sale  of.  2100. 
order  for,   1006. 
partnership  interests,   1006. 
how  sold.  1006. 

inquiry   before   confirmation,    lOOQ. 
may  be  sold,  1006. 
perishable  and  depreciating  property.  1004. 
liability  of  executor,  1004. 
no  notice   necessary,   1004. 
petition.   1006. 

order  and  sale,  but  one  necessary,  when, 

1004. 
renewing.   1005. 
place  of.  1006. 
public  auction,  1006. 
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personal  property 
Mile 

conduct  of,  IIMNI. 

of,  on  application  for  sale  of  realty,  2100» 
unclaimed  personalty  of  absentee,  sale  of, 

2160. 
when  will  be  ordered,  1006, 
petition  for 

as  to.  1903,  1904,  aoOl. 
^y  luterested  party 
contents  and  notice  of,  2012. 
form  of  petition,  2012. 
when  executor  neglects  to,  2012. 
defective,  how  cured,  1008. 
failure  to  set  forth  requisite  facts,  1098,2001, 
jurisdictional   facts,  2005  33. 
may  include  real  estate  and  personal  prop- 
erty,  1999. 
objections  to,  and  hearing  of,  1998. 
requisites  of,  1993,  1994,  2001. 
service   of  copy,   assent  given,   or  publica- 
tion made,  2007. 
to   be   filed.  2006. 
what  to  contain,  2001. 
power,  sale  under,  2019. 
private,  time  of  making,  2018. 
purchaser  must  not  be  executor,  etc.,  8028. 
real     property.     Interest    therein,    and     con- 
flrmatlon  thereof 
account  of 

attachment,  neglect  to  return,  2027. 
•       liability  of  executor  for  failure  to  make, 
2027. 
neglect  to  return,  revocation  of  letters, 

2027. 
sale  to  be  returned,  2027. 
amount  to  be  returned  within  thirty  days, 

2027. 
application    for,    manner    of    sale    of    per- 
sonalty on,  2109. 
appraisement,  sale  for  more  or  less   than, 

2070. 
as  to,  1999. 

biddings,  opening,  2014. 
boad 

additional,  when  and  when  not  ordered, 

1865. 
not    required    where    dispensed    with    in 

will.  1868. 
required  although  dispensed  with  in  will, 
when,  1868. 
but    one    petition,    order,    and    sale    to    be 

had,   when,   1994. 
compelling  to  make,  2010. 
eonflrmatlon 

as  to,  2014,  2016,  2018,  2019. 
increased  bid  of  ten  per  cent,  2014. 
of,  recording  the  order,  2016. 
order  of,   to  show  proof  of  notice,  2018. 
petition  for  need  not  publish  description 

of  realty,  2173. 
when  to  be  confirmed,  2016. 
contract    for    parchasc    of    lands    hy    de- 
cedent may  be  aoldf  how 
as   to,  2022. 

conditions  of  sale,  2028. 
executor  to  assign  contract, 
purchaser  to  give  bond. 


contribution   among  lesateca 

as  to,  2022. 

common-law  rule  as  to,  2022  3. 
contribution,  amount  due  devisees, 
remedy  of  legatee,  2022  5. 
special  legacies  exempt,  2022  6. 
specific  legacy  and  specific  devise  stand 
upon  same  footing,  2022  6. 
conveyances,  generally,  2017. 
as  to,  2017. 
contents  of,  2017. 
execution  of,  2017. 
title  conveyed,  2018  3. 
what  passes.  2017. 
county,  must  be  within,  2018. 
credit  on,  2014. 

security,   2014. 
debts 
contribution   among   legatees,   etc, 
estate  subject  to,  2021. 
where  will  provides  for,  2019. 
where  will  provision  insufficient, 
deed,  requisites  of,  2017. 
description,  publication  of,  2178. 
encumbered 

deposit   of  proceeds  in  court, 
mortgagee    or    llenholder    as    purchajser, 

2025. 
realty 

proceeds,  how  applied,  2023. 
surplus,  2028. 
en  masse,  or  parcels.  2010. 
estate  subject  to  debts,  etc.,  2021. 
as  to.  generally,  see  analysis  of  6  para.^ 

2021. 
lien  created  by  testator,  effect  of.  2028  3. 
order   of   court   is   requisite   of   sale,   ex- 
ception, 2022  4. 
real  and  personal  estate  devised  gener- 
ally must  contribute  pro  rata,  2022  5. 
special  legacies  are  exempt,  2022  6. 
oxecvtor  or  admlnlatrator  may  sell   prop- 
erty, when 
administrator,  executor,  and  witness  may 

be  examined,  2009. 
amendment  to 

law  and  effect  of,  2000  3,  4. 
petition  and  hearing,  2003  3. 
appeal,   objection   not   made   below,   208S 

4,   5. 
application  to  sell  real  estate,  substitute 

for  action,  2008  6. 
as  to,  1999. 

authority  to  order  sale,  2009  3. 
bids,  when  and  how  received,  2018. 
certainty  of  petition  required,  2008  7. 
changing   vested   rights,   legislature   has 

no  power,  2009  8. 
character  of  land,  mining  patent,  2008  8. 
collateral  attack  on,  2000  6,  2008  9,  10. 
community  or  separate  property,  failure 

to  state  which,  effect,  2008  11. 
condition  of  property  to  be  stated,  200S 

12-19. 
constitutionality  of  law,  construction  of 

provision,  2000  9,  10. 
construction  of  provision,  2004»  20-88. 
date  of  sale,  2018  2. 

defective  petition  may  be  cured  by  proof, 
2004   24. 
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real  property,  Interest  therein,  etc 
demurrer,  2004  25. 
description  of  property,  2004  26,  27. 
direct   attack   on   sufflciency   of  petition, 

2004  28. 
error  does  not  Invalidate  decision,  when* 

2004    29. 
executor    cannot    purchase    or    be    Inter- 
ested 
as   to,   2028. 
action   to   set   aside   deed   and   decree, 

2028  3,  4. 
construction  of  provision,  2028  6. 
conveyance  by   executor  to  himself  is 

Ipso  facto  void,  2020  12. 
discharge   of   administrator,   purchaser 

by  under,  2028  6. 
enforcement  of  an  Interdicted  contract, 

2028    7. 
generally,  see  analysis  of  15  pars.,  2028. 
Illegal      consideration,      limitation      of 

rule,  2028  8,  9. 
partnership    property,    purchase    void- 
able, 2028  10. 
protection    of    estate,    purchase    price 
paid     for     allowed     administrator, 
2028   11. 
remedies  of  cestui  que  trust,  2020  12. 
result     to    estate     In     any    particular 
transaction  is  Immaterial,  2029  13. 
voidable      sales,      objection      may     be 
waived,  2029  14,  16. 
executor    or     legatee    cannot    authorize 

sale,  2014  3. 
expense  of  administration,  sale  for,  2001 

I  findings,  Jurisdictional  facts,  2001  12. 

generally,  see  analysis  of  21  pars.,  2000, 

also  analysis  of  59  pars.,  2002. 
hearing  after  proof  of  serulce,  2008. 
if  any  of  matters  enumerated  cannot  be 

ascertained,  2002. 
immature   debts   considered   on   proceed- 
ing, 2004  30. 
Interested  pemons  may  apply  for  order 
of  sale 
as   to,  2012. 

form  of  petition  by,  2012. 
Judgment   of   court,    petition   must   sup- 
port, 2001  18. 
Jurisdiction 

compliance  with  statute  necessary  for, 

2001    14. 
of    probate    court    derived    from    peti- 
tion. 2005  81,   32. 
Jurisdictional  facts,  as  to,  2005  33-36. 
matters  of  substance  must  be  alleged  In 

direct  terms,  2005  87. 
may  be  at  public  or  private  sale,  2011. 
may     file     objections,     when     and     how, 

2010. 
mere  formal  defects,  effect  of,  2005  38. 
nature  of  proceedings,  2005  39,  40. 
necessary  averments,  2005  41. 
necessity  for  sale,  averment  of  required, 

2005   42. 
ninety  per  cent  of  appraised  value  must 
be    offered,    2014. 


notice  of  sale 
as   to,   2012. 

computation    of    time    of    publication. 

2012  2. 
generally,  see  analysis  of  8  pars.,  2012. 
insufficient  publication,  2012  8. 
"successively,"  meaning  of  term  in  pro- 
vision for,  2018  4. 
order 

necessary,  2001  15. 
of  sole 

as   to,   generally,  see  analysis  of  10 

pars.,  2010. 
setting  aside,  affidavits,  2009  4. 
what  order  of  sale  must  contain,  2010. 
when  to  be  made,  2009. 
to  persons  interested  to  appear 

allowance    of    fees    of    attorney    for 

absent  heirs.  2007  3. 
appearance    of    guardian    held    suffi- 
cient, 2007  4. 
as  to.  generally,  2006. 
construction   of  provision,  2007   5,   6. 
copy   to   be   served,   assent   given   or 
publication  made,  2007. 
as  to,  generally,  see  analysis  of  18 
pars.,  2007. 
daily    or    weekly   paper,    publication 

In,  2008  7. 
new    notice    not    required    after    ap- 
peal, 2008  8. 
object    of   publication    provided    for, 

2008   9. 
pnblication 

essential,  2008  11. 
in   dally  or  weekly  paper,  2006  7. 
in  weekly  paper,  2008  13. 
object   of,  2008  9. 
time  of,  how  computed,  2008  12. 
time   of  publication,   how   computed, 

2008   12. 
weekly  paper,  the  publication  In  suf- 
ficient.  2008    13. 
to    show    cause    and    notice    essential, 
2005   43-45. 
personal  property  still  In  existence  must 
be  used  before  resort  to  real,  2001  16. 
personal  estate  insufficient,  averment  as 

to,  2005   46. 
petition,  direct  attack  on   sufflciency  of, 

2004   28. 
pleading    condition    and    value    Of    real 

estate,  2005  47. 
powers     of    administrator,     payment    of 

lien,  taxes,  etc.,  2001  17. 
presentation  of  claims 
as  to,  2008. 

grantee  of  heir  of  deceased  person  in- 
terested, 2008  3,   4. 
necessity  for  sale,  a  question  of  fact, 
2009  6. 
private   sale    of,    how   made,   and    notice 

thereof,   2018. 
proceeding   for   order   of  sale,   power   of 

court,   2001    18. 
publication  of  notice  of,  2014  4,  5. 
purchase  money  on  sale  on  credit,   how 

secured,  2014. 
redemption  of  property,  sale  for  the  pur- 
pose of,  2001  19. 
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real  property,  interest  therein,  etc. 
executor  or  admin istpator  may  sell,  when 
reference  to  inventory,  2006  48. 
return   of   proceedlnsr* 
as   to,  2014. 
competitive     bid     should     be     allowed, 

aoi5  2. 
construction    of   provision,    mistake    in 

amendment,  2015  3. 
day  of  hearings,  failure  to  fix,  2015  4. 
discretion     of     court,     how     exercised, 

2015  5. 

"disproportionate  to  the  value,"  means 

what,  2016  7. 
Jurisdiction    to    order    of   sale    of    land 

continued,  2016  8. 
necessity      of      confirmation      requires 

hearing,  2015  9. 
notice  of  hearing,  2014. 
objections,  when   to  be  made,  2016  10. 
"proceedings  unfair,"  meaning  of,  2016 

11. 
return  of  sale,  2014,  2016  12. 
setting  aside  sale  and  resale,  2014. 
as    to,    generally,   see   analysis   of  14 
pars.,  2016. 
vacating  former  sale,  directing  resale, 

2016  13. 

value  and  price  of  bid,  2016  14. 
sale  for  expense  of  administration,  2001 11. 
securing  purchase  money  where  sale  on 

credit,  2014. 
setting  aside  order  for,  affidavits,  2000  4. 
statutory   proceedings,  2014   6. 
substantial  compliance  with  statute  suf- 
ficient,  2006    62-57. 
■nffieiency  of  petition 
as  to,  2006  60. 
Is  basis  of  order,  2006  49. 
time  and  place  of  sale,  2013. 
title  of  heir  subject  to  sale,  2006  68. 
to    sell    real    estate    or    any    part,    when, 

2009. 
unmatured  debts  included,  2001  20. 
validity  of  sale  rests  on  order,  effect  of 

power  in  will.  2013  6. 
verification  and  schedule  affixed  to  peti- 
tion, 2006  69. 
verified    petition    for    sale    and    what    to 

contain,  2001. 
vesting  of  title  in  heir,  2001  21. 
who  may  file  objections  and  when,  2016. 
witness  may  be  examined,  2000. 
fraud    in,    executor   liable   in    double    dam- 
ages, 2026. 

fraudulent 

conveyance  by 
decedent,   2069. 

executor,  disposition  of  property  on  re- 
covery, 2069. 
■alc« 

action     upon     bond    of    administrator, 

2026   2. 
as  to,  2026. 

liability  of  executor,  2026. 
fraudulently  conveyed  by  decedent  and  re- 
covered, 2059. 
grounds    for    ordering,    1999,    2009. 


hearing 

as   to,   2008. 

claims  may  be  passed  on  at, 
examination  of 
executor,  2009. 
witnesses,  2009. 
order  of  sale,  2009. 
holder  of  mortgage  or  lien  may  purchase 
lands.  2025. 
administrator    and    executor    liable     for 

misconduct  In  sale,  202S. 
as  to,  2026. 

is   receipt   of   amount   of  his   claim    and 
valid  payment,  2025. 
In  general,   1999. 

land  contracted  for  by  deceased,  2022,  2028L 
lien  on  land,  2023,  2026. 
limitation  of  action  for  vaeatlns  sale 
application   of  provision,  2026  4. 
as  to.  generally,  see  analysis  of  13  pars.. 

2026. 
conatmctlon  of 
phrase  "recovery  of  any  estate,"  2027  6. 
provision   as   amended,  2026  3. 
delay  in  seeking  ancillary  letters,  2027  IL 
ejectment,  what  essential  to  recovery  in, 

2026    6. 
representative  of  minors,  2027  7.   8. 
special  limitation  for  action,  2027  9. 
statute   of   limitations,  as   to,  2027   10. 
tenancy    in    common,    statute    suspended 

while  property  held  in,  2027  12. 
title  not  affected,  2027  18. 
to  what  cases  provision  does  not  apply. 
2027. 
manner  of  sale  of  land,  2010. 
misconduct  in,  executor's  liability.  2026,3020. 
mortgage 

charging     Joint    mortgager,     statute     of 

limitations,  2024  10. 
necessity    of    presentation    of    claim    of, 

2024  9. 
special   provisions   regarding,   2024   11. 
mortgagee 

bar   of   statute   of   limitations,   effect    of 

statute,  2026  13. 
remedies  of,  2026  12. 
mortgaged  land,  2023,  2026» 
neglect 

or  misconduct  of  executor,  liability  for. 

2026. 
to  apply  for,  2012. 
notice  of 

dispensed    with    by    assent    in    writing. 

2007. 
posting  and  publishing,  2012. 
postponement,  2018. 
requisites,  2012. 
to  be  given,  2012,  2018. 
to   be  proved,   2018. 
objections  to,  may  be  filed,  2016. 
one   published   description   sufficient,    2173. 
order 

for,  what  to  contain,  2010. 
may  include  all  or  any  part,  when, 
of  confirmation,  what  to  state,   2018. 
of   sale,   2009-2012. 
to  show  cause,  2006,  2007. 
proof  of  service,  2008* 
service  of,  2007. 


Where  no  section  mark  (§)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotation. 


INDBX. 


SALE  AND  CONVEYANCE  OF  PROPERTT  OF 
DECEDENTS  (Continued), 
real  property,  interest  therein,  etc. 

petition  for.     See  ^^petttlon  for,''  this  title. 

may  include  personal  property,  1M9. 
place  and  time  of,  2018. 
place    of,    where    land    In    two    countiea, 

2018. 
postponement  of,  notice,  etc.,  2018, 
presentation  of  claim  to  administrator,  is 
commencement   of   suit    upon    it, 
14,   16. 
private 

appraisement,  2014» 

confirmation  of,  201<4» 

bids,  2018. 

how  made,  2010,  2018. 

ninety  per  cent  must  be  offered,  9014. 

notice  of  posting  and  publishiner,  2018. 

sale,  notice  of,  what  to  state,  2018. 
provision  in  will,  2018,  2010. 

insufficient,   what   property   sold,   9021. 
public  or  private,  2011. 
refusal  of  purchaser  to  comply,  2010. 
resale,   2014. 


and  hearingr  thereon,  2014. 
by  executor,  2014. 

of  failure  to  make,  punishment  for,  2027. 
of  sale  to  be  made,  2027. 
•ale 

1»y   cxeentor   or   admlnlstmtor,   of  lands 
nader  mortgtige  or  Ilea 
as  to,  2028. 
•ttaehmcat  Ilea 

destroyed    by    death    of    defendant, 

2024  3. 
not  included,  2024  7. 
"claim,"  meaniner  of,  2024  4. 
construction    of    provision,    extent    of 

last  clause,  2024  6. 
expenses  chargeable  to  creditor,  2084  6. 
generally,   see    analysis    of    18    pars., 

2024. 
lien  of  judgment  not  destroyed,  2024  8. 
Buiy  be  postponed 
as  to,  2018. 

notice   of  postponement,  2018. 
'wltlioat  order 

account  of  sale,  2010  8. 

application  of  provision,  2010  4,  5. 

as  to,  2010. 

character  of  sale  not  strictly  judicial 

2020  6. 
confirmation  of  sale,  2020  7,  8. 
construction   of  provision,   power  read 

in   connection   with   law,  2020  9. 
dismissal  of  petition,  2020  10. 
exclusive  provision,  2020  11. 
former  rule,  prior  to  1861,  2020  12. 
generally,  see  analysis  22  pars.,  2019. 
legislature  has  power   to   restrict  tes- 
tamentary disposition,  2020  13. 
manner     of     conducting     sale,     naked 

power  under  will,  2020  14. 
order     of     court     prerequisite,     when, 

2020  15. 
quantity   of   interest   which    passes    to 

trustee,  2020  16. 
report  of  sale,  2020  17. 


Statutes  in  force  to  be  read  with  wlU^ 

2020  18,  19. 
surviving  spouse,   sale   of  interest  of, 

2020  20. 
vesting  of 

title  in  executor,  2020  21. 
title  in  trustee,  2021  22. 
where    provision    by    will    insufficient, 
2021. 
as   to,   generally,   see   analysis   of   8 
pars.,  2021. 
statntc  of  limitations 

as  to  co-obligors,  2026  IS. 
extent   of   exceptions,  2026  16,   17. 
time  and  place  of,  2018. 
title  conveyed,  2018  3. 
vacation  of,  2014. 

what  title  and  interest  pass,  2017. 
vrhen  order  of  eonllnnatlon  Is  to  be  madei 
and   when   not 
•as  to,  2010. 
caveat    emptor    is    the    rule    in    probate 

sales,  2017  8. 
confirmation    denied    on    what    grounds, 

2017  6. 
construction  of  provision,  2017  4. 
defective  titles,   objection  on  ground  of, 

2017  5. 
generally,  see  analysis  of  14  pars.,  2010. 
grounds  for  denying  confirmation,  2017  6. 
objection    on    ground    of   defective    title, 

2017  6. 
petition  essential,  2017  7. 
purpose  of  statute,  2017  8. 
recording  orders,  2017  9. 
repudiation  by  purchaser,  2017  10. 
sale  under  power  in  will,  2017  11. 
substitution    of    one    purchaser    for    an- 
other, 2017  12. 
value  of  land  sold  is  to  be  ascertained 

by  court,  2017  18. 
warranty  of  title,  2017  14. 
when  to  be  sold,  1800. 
where  part  devised,  2010. 
where  payment  of  debts,  etc.,  provided  for 
by  will,  2018. 
construction  of  provision,  2010  2. 
testator   may   designate   property    to   be 
sold,  2010  8,   4. 
where  provision  for  sale  by  will  Inanfflelent 
absence  of 

appropriation,  case  of  included,  2021  3-5. 
or      insufficient      appropriation,      law 
makes  selection,  2021  6. 
as  to,  2021. 

common-law  rule  is  retained,  2021  7. 
main  purpose  of  provision,  2021  8. 
without  order  of  court,  2010. 
witnesses,  examination  of,  2000. 
recording  order  confirming,  2179. 
sales   In   general,   1000. 
to  be  confirmed,   1001. 
to  be  reported,   1001. 
under  power  In  will 

directions  to  be  followed,  2010. 
order  not  necessary,  2010.. 
to  be  confirmed,  2010. 
to  be  returned  and  confirmed,  2010. 
what  property  to  be  sold  first,  1000. 
where  decedent  a  non-resident,  2160. 
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SAIiB  OF  PROPERTY  AND  DISPOSITION   OF 
PROCBBDS  BY  GUARDIANS.   See  tit.  Sale. 
affirmance  by  ward  of  Irregular  sale,  2286  Z, 
allowingr  credit  to  purchaser,  2246  2. 
application 

for  order  for,  hearing,  2244. 
of  proceeds  of  sale,  2240. 
appraisement  of  property  sold  to  be  made, 

2245   2,   3. 
bond  and  mortsase  to  be  grlven  for  deferred 

payments,  2246. 
bond  before  sale,  224S. 
'  m\ng  of.  2245  2. 

circumstances   necessitating   sale,   mortga^r^* 

etc..  2286  3-6. 
collateral  attack  on  sale,  2286  7-18. 
conditions 

for,  of  real  property,  2246. 
of  sale  of  real  estate,  2246. 
constitutionality  of  provision  as  to,  2287  14-19. 
copy    of    order    to    be    served    published,    or 

consent  filed,  2248. 
costs  to  be  awarded  to  whom,  2244. 
court    may    order    investment    of    money    of 

ward.  2247. 
custody  and  management  of  estate  is  guard- 
ian's right,  2247  2. 
foreign  guardian  cannot  sell,  2288  20,  21. 
hearing  of 

application,  2244. 
return  of  sale,  2245  4,   6. 
Investment  of  proceeds  of  sale,  2240. 
leased   by   guardian   before   issuance   of   let- 
ters, 2288  23,   24. 
liens  invalid  unless  authorized  by  court, 

25-27. 
limit  of  order  of  sale,  2246. 
limited  to  order  for,  2246. 
may  sell  in  certain  cases,  2288. 

as  to,  generally,  see  analysis  43  pars., 
new     sale,     when     bid     disproportionate     to 

value,   2245. 
notice    of    application    for    order    to    invest, 
2247  3. 

notice  to  next  of  kin 

in  case  of  sale,  how  given,  2248. 
of  hearing,  not  jurisdictional,  2248  2. 
order  for  sale 

appeal  from.  2244  1. 
how  obtained,  2240. 
must  be  in  itself  sufficient,  2244  2. 
to  specify  what,  2244. 
payment  must  be  in  cash,  2247  8. 
power  limited  by  ward's  right,  2288  22. 
proceedings    similar    to    those    by    adminis- 
trator, 2246  7-10. 
property  subject  to  sale,  2288  28. 
homestead 

of  insane  person,  2288  29. 
of  minor,  2288  30. 
1  land  under  contract  to  third  party,  2289  81. 

'  order    of   probate    court    not    property    of 

ward,  when,  2289  32. 
undivided    interest,    resulting   in   partition, 
2289  33,    34. 
protection  of  guardian  by  order  for  Invest- 
ment, 2247  4. 
publication  of  order,  2248  2,  3. 
purchasers  not  responsible  for  disposition  of 
money.  2246  11. 


35. 


•ale 

after  ward's  death,  void, 

application  of  proceeds  of, 

collateral   attack   on,  2286   7. 

contents  of  petition  for,  2241  2-10. 

defect   of  petition   supplied   by  proof  and 

decree,  2242  11-15. 
in  what  cases,  2285. 
investment  of  proceeds  of,  2240. 
jurisdiction  depends  on  petition.  2248  16-21. 
of  real   estate   to  be  made  upon    order  of 

court,  2240. 
order   for,  how  obtained,  2240. 
petition  for,  contents  of.  2241  2-10. 
property  subject  to,  2235,  2288  28-84. 
without    authority    of    the    court,    invalid, 
2289  36-40. 
testamentary  provision  for  sale,  2240  41.  43. 
the  proceedings  for  sale  to  conform  to  what 

provision,  2245. 
ward's   affirmance   of   irregular  sale,  2286  2. 
who  may  examine  on  hearing,  2244. 
SAN  FRANCISCO 
classification  of  judges  as  to  terms  of  ofllce, 

67. 
judgments    and    orders    of    any    session    as 

effective  as  if  all  judges  presided,  67. 
justices'  courts  in,  84  7-9. 
number  of  superior  judges,  67. 
presiding  Judge 

election  and  removal  of,  67, 
to  distribute  and  prescribe  order  of  busi- 
ness, 67. 
■nperlor  oonrt 

presiding  judge  to  prescribe  times  of  hold- 
ing special  sessions,  70. 
sessions  of,  number  of,  67. 

SAN  JOAQUIN  COUNTY 

number  of  judges,  67. 

SAN   LUIS  OBISPO  COUNTY 

Spanish,  proceedings  in,  repealed,  ISO. 
SANTA   BARBARA 

Spanish,  proceedings  in,  repealed,  190. 
SANTA  CLARA  COUNTY 

number  of  Judges,  67. 

SATISFACTION 

acknowledgment  of  by  attorney,  174,  1S2  79. 

1142. 
attorney  may  receive  payment  and  give,  174» 

186   168-178,   1142. 
by  execution,  not  bar  to  appeal,  1860  29,  30. 
effect  of  partial  on  affirmance  of  judgment. 

1472  55. 

is  last  act  and  end  of  judicial  proceedings, 

851  40. 
of  Jndgmicnt 

appeal  does  not  lie  from,  1142  8-8. 
beneflcial  owners  may  enter,  1148  9. 
certiorari  does  not  He  to  compel,  1148  10. 
co-creditors,   satisfaction  by  one,  1148   11- 

13. 
how  made,  1142. 
as  to.  generally,  see  analysis  of  29  paxs^ 
1142. 
joint  tort-feasors,   satisfaction   as   to   one, 

effect  of,  1148  10. 
makes  It  final,  1560  28. 

nominal  plaintiffs,  use  of  name  of.  when, 
1144  21. 
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SATISFACTION   (Continued), 
of  Judgment 

one  satisfaction  only  allowed,  1144  22. 
payment,  effect ,  of,  1144  23. 

by  Joint  debtor   who  is   in   fact   surety. 

1144  26. 
does  not  always  amount  to  satisfaction, 
1144  24. 
practice  on,  1144  26. 
set-off  of  judsments,  1144  27. 
voluntary,   efCect   of   on  appeal,   1144  29. 

SAVINGS   SOCIBTT 

application  for  voluntary  dissolution,  174B. 

SAVINGS   AND   LOAN  ASSOCIATION 

dissolution  of,  1745. 

SAVINGS  BANK 

deposits.     See  tit.  Bstates  of  Decedents. 

limitation  of  action  against,  826. 

SCHOOL  DISTRICT 

liability  of  in  erecting  new  building,  16IMI 
61,  62. 

SCIIOOLHOUSB 

bond  for  construction,  estoppel  to  deny  lia- 
bility, 1720  10. 

mandamus  to  restrain  unlawful  moviner*  tax- 
payer may  have,  1697  9. 

SCHOOL   LANDS 

certificate  of  purchase  of,  presumption  of 
requisites  performed,  2389  58. 

SCIBNCE3 

instructions  to  Jury  as  to  matters  of,  2614 
114-117. 

SCIE3NTIFIC  CORPORATIOlf.     See  tit  Corpor- 
atlosu 

application  for  change  of  name  of,  how 
made,   1794. 

SCIRB  H^ACIAS 

as  known  to  common  law,  1S17  14-16. 
writ  of,  abolished,  26  15,  1S16. 

SEA-SHORB.    See  tits.  Boaadarle«|  DesciiptloB 
of  Land. 

as  monument,  2688  280-282. 

SEAL.     See  tit.  Seals  of  Comt. 

absence   of   from    letters,    no   harm    on    col- 
lateral  attack,  1886  5. 
afflxiner    at    place    indicated    not    essential, 

1886   2. 
as  to,  generally,  see  analysis  of  IS  pars.,  16. 
books  as  evidence,  2887. 
by  probate  court,  actions   to  set  aside^  288 

163. 
compromise  of  debt  good   without,   2887. 
court  commissioner,  of,   166. 
court,  of,  116,  116h 

clerk  to  keep,  116* 

how  provided,   116* 

to  what  documents  to  be  afflxed,  116h 

when  private  seal  used,  116. 
courts,  what  courts  must  have,  116. 
custody  of,  clerk  to  have,  116^ 
definition  of,  16,  2884. 

distinction  between  sealed  and  unsealed  in- 
struments abolished,  2884. 
effect   of,  2884. 
execution,  necessary  on,  1160. 
executor,  etc.,  appointment  of,  necessary  for, 

116. 
foreign, 


guardian,  etc.,  appointment  of,  necessary  for, 
116. 

how  made,  2884. 

how  provided,  116* 

Judicial  notice  of,  2297« 

of  eonrt 

commissioner,  167. 

omission  from  order  of  sale  in  foreclosure, 
1222   62. 

police  court,  of,  116* 

private,  how  made,  2884. 

probate,  certificate  of  necessary  for,  116. 

public,  how  made,  2884. 

record,  copy  of,  necessary  for,  116. 

scroll  or  sign,  2884. 

sealed   instrument   may   be   changed   or   dis- 
charged by  unsealed,  2884. 

superior  court,  of,  116. 

supreme  court,  of,  116. 

telegram,  how  described  by,  1688. 

to   letters   of  administration.     See   tit.   Forot 
of  Letters  of  Administration. 

to  paper  on  which  letters  written,  sufficient, 
1836   3. 

to  what  document  to  be  affixed,  116* 

what  courts  shall  have,  116. 

writ,  necessary  for,  116. 

SEALED  VERDICT.     See  tit  Jury* 
as  to,  1008. 

SEALS   OF  COURTS 

Clerk  of  court  to  keep,  116. 

courts  which  shall  have  seals,  116, 

how  seals  provided,  116. 

of  inferior  courts,   116. 

of    police    courts    of    cities    and    counties, 

116. 
of  supreme  court,  116. 
private  seals  used,  when,  116. 
to  what  documents  to  be  affixed,  116* 

SEAMEN.    See  tit.  Ships  and  Skipping. 

exempt  from   Jury  duty,   148. 

SEARCHER  OF  RECORDS 

what    property    of    exempt    from    execution, 
1166. 

SECONDARY   EVIDENCE.      See   tit.   Birid^Bee. 
of  contract,  2296  86. 

SECRETARY 
and  bailllEs  of  anpvcnie  eooxt 

appointment  of,  168. 
tenure  of  office  of,  169» 
duties  of,  169. 
of  state,  accounts  stated  by  controller,  lim* 

itation  of  action  on,  811  184. 
of  supreme  court,  168»  169, 
SECTION 

meaning  of,  17. 
refers  to  what,  17* 
SECURITY 

in    action     for     usurpation     of    office,     etc.» 

1846  2. 
of   Judgment   creditor    not    permitted    to    be 
destroyed  by  suit  of  receiver,  944  97. 
SEDUCTION 
action 

by  fathei-  for,  878. 

to  recover  damages  for,  limitation,  816  84. 
adultery  of  plaintiff  not  admissible,  877  8. 
damages   recoverable  for,  877   22-25. 
definition  of,  876  4-7. 
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SEDUCTION   (Continued). 
evidence 

as  to,  877  10-15. 

in   aggravation   of,   878   26-85. 

in  mitigation  of  damage,  878  36-42. 


action  by,  878. 

may  sue  for  seduction  of  ward,  878. 
m  another  state,  877  21. 
limitation  of  action  for,  812. 
married 

man  may  be  guilty  of.  877  16. 

woman  may  be  subject  to,  877  17,  18. 
parents'  right  of  action  for,  877  19,  20. 
private  sittings,  104. 
unmarried  female 

may  recover  exemplary  damages  for  own, 

87e. 

may  sne  for  ber  own 

as  to,  generally,  see  analysis  of  42  pars., 

870. 

woman,  unmarried,  may  sue  for,  87«* 

SBIZIN  OF  LAND 

attorney  may  receive,  187  179. 
within  live  yearn 

when   necessary   in   action    for   real   prop- 
erty, aa«. 
as  to,  generally,  see  analysis  of  228  pars., 

226. 

When  necessary  in  action  or  defense  aris- 
ing  out   of   title   to,   or   rents   of   real 
property,  241. 
as  to,  generally,  see  analysis  of  11  pars., 

241. 
SHSNATHL      «ee    tits.    Conrt    of    Impeachment j 
Impeachment. 

sitting  as  a  court  of  impeachment,  29. 
sitting  senators  to  be  upon  oath,  29. 
two    thirds    constitute    quorum    In    impeach- 
ment, 29. 

jfENATOR 

expulsion   of   from   office,   Judicial   notice  as 

to,  2299  10-12. 
SESPARATB   APPESAIj 

as  to,  1490  225,  226. 
to  supreme  court.    See  tit.  Appeal*. 
SSaUBSTRATION  OF  PROPBSRTY 

appointment  of  receiver  in  divorce  proceed- 
ings not  a,  946*107. 
not  affected  by  appointment  of  receiver,  926  48. 

SERVANT.  See  tits.  Agent  and  Agency}  B^- 
dcnce$  Master  and  Servant;  PHnclpal  and 
Agent. 

as  to  evidence  of,  2271  2. 

declaration   of,   guilty  of  negligence  as  evi- 
dence, 2272  20. 
.<9BRTICE:.      See    tits.    Attachment}    Execntlonj 
Notice*}  Process}  Snbpoena}  Snmmons. 
fwknoWledgment   by   attorney.      See   tit.   At- 
torneys at  l*aw. 
admission  of  by  attorney,  182  80-86. 

alildavlt  of 

of  summons,  amendments,  2417  8. 

service  provable  by,  2416. 
appearance  equivalent  to,  582. 
association,  on,  443,  511. 

attorney 

entitled  to  be  served  for  party,  nor. 
on,  manner  of,  1S22. 


by  publication.     See  tit  Pahltcstiaa. 

deposit  in  post-office  of  copy,  586;. 
proof  of 
hy  alildavlt 

of  competent  witness,  BSl  41,  42. 
of  proprietor  of  paper,  S81  45-47. 
to  be  made  by  person  named  in  statute, 
581  43,  44. 
certiorari,  of,  i486. 
complaint,  copy,  607,  887. 
contempt  proceedings,  ISSa. 
corporation,  on,  511. 
expenses  of,  included  in  costs,  1688. 
guardian,  on,  equivalent  to  service  on  ward, 

2181. 
how   made   In  action  relating  to   real   prop- 
erty, 1276. 
in    Justices'    court      See    tU.    Proceedlnsn    •■ 

Justices*  Conrt. 
Injunction,  of  complaint  and  affidavit  In.  S8T. 
mall,  by,  1525. 

computation  of  time,  1688. 
how  made.  1525. 
when  complete,  1526. 
when  may  be  made,  1526. 
mandate,  writ  of,  1608. 
motion  to  set  aside 

burden  of  proof,  1870  4. 
jurisdiction  to  hear  and  decide,  1870  5. 
should  be  granted  when,  1870  6. 
need  not  be  made  if  defendant  does  not  ap- 
pear, 1527. 
non-resident,  on 
attorney,  1581. 
manner  of,  1881. 
notice  and  papers,  how  served.  1522. 
notices,  after  appearance  defendant  entitled 

to  all,  1527. 
of  amendment,  721  463-456. 
of  notice  to  take  deposition,  2429  10. 
of  summons.    See  tit.  Service  of  S 
party,  on,  manner  of,  1522. 
prohibition,  writ  of,  1608. 
proof  of.  526. 

publication,  by.  514,  520,  526. 
review,  writ  of.  1586. 
several  defendants,  some  served, 
subpoena,  of,  2409,  2410. 
telegraph,  by.  1588. 
tenant  holding  over,  of  notice  on, 
time  for,  extension  of,  1662. 
what  does  not  foreclose  inquiry,  1870  7. 

SERVICE   OF   SUMMONS.    See  tit  S 
affidavit  of 

•     by  "another  person,"  511  36-42. 
ameijdment  of,  511  42. 

indispensable,  when.  511  36-41. 
amendment  of,  511  42. 
as  to,  507-526. 

by  publication.     See  tit  Pvbllcatloa. 
by  whom  may  be  made,  580  25-80. 

as  to.  generally,  see  analysis  42  pars., 
certificate  of,  507. 
delay  in,  508  4-7. 
gives  jurisdiction,  582. 
hovr  service  made 

as  to,  511. 

as  to  age,  614  16-18. 

by  delivery  of  copy  only,  514  20. 

by    publication.      See    tit    PvbUcstlas    of 
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SERVICE    OF   SUMMONS    (Continued), 
bow  service  under 

generally,  see  analysis  of  21  pars.,  512. 

on  corporation,  518  3-12. 

on  foreign  corporation,  518  9-12. 

on  Insane  person,  514  13,  14. 

on  minor,  614  15-18. 

on  person  not  defendant,  514  19. 
persons  authorized  to  serve,  600  8. 
place  of  serrlee 

determines  period  to  answer.  509  10. 
I  presumed  to  be  within  jurisdiction,  510  27. 

'  by  any  other  person,  609  14-20. 

residence  of  person  served  within  county, 
509  13. 
proof  of,  how  made 
admission   of  defendant,  581   48-60. 
affidavit  of  another  person.  680  25-30. 
as  to,  520. 

grenerally.  see  analysis  of  50  pars.,  526. 
in  case  of  publication.    See  tit.  PubllcMitloB 

of  SvmmoBS. 
return  of  officer,  528  18-24. 
question  of  pure  issue  of  fact,  600  11. 
redelivery  of  when  once  served.  Irregular,  500 

12. 
return    must    show    substantial    compliance 

with  statute,  510  28-35. 
return  of  sheriff,  510  24-36.  * 
sheriff,  return  of  service  by,  510  24-35. 
withdrawal  for  further  service,  510  22. 

SBSSION 

of  supreme  court,  84. 

SE2T-OFF.     See  tit.  Counterclaim. 

assignment  of  chose  not  to  prejudice,  847. 
bill  or  note,  assignment  not  affected  by  set- 
off, 847. 
croao-demanda 

deemed  compensated,  019. 

not  affected  by  death  or  assignment,  019. 
differs  from  recoupment,  612  33. 
distinguished  from  counterclaim.  612  32. 
Improvements,  as  in  ejectment,  1267. 
individual  debt  of  administrator  is  not,  1977 

94. 
mechanics'  Hen,  1686. 
of  Judgment,  1168  61.  1144  27. 
right  of 

by  owners  in  mechanics'  lien,  1684  112. 

in  claims   against  estate.     See  tit.  Claims 
against  Batatea. 
when  value  of  Improvcmcnta  can  be  allo^ved 
In  action  to  try  title 

as  to,  1267. 

generally,  see  analysis  of  10  pars.,  1268. 

SBTTINO    ASIDB    JUDOMBNT.     See  tit.  Jadg- 
ment. 

)        of  action,  attorney  may  not.  196  329. 

of  estate,  proceedings  for  not  a  civil  action, 

778  50. 
of  executor  or  administrator.     See  tit.  Bxe- 
cntor  and  Admlniatrator. 
,        of  statement,  change  of  Judge,  2800  33. 

'    SBTTIiBR.    See  tit.    Swamp-Land  District. 

on  swamp-lands  may  intervene  In  land  con- 
test, 437  78. 

SBVBRAIi    DBFBNDANTS 

in   claim   and  delivery,   each   may  claim   re- 
delivery, 800  259. 


SHAM    ANSWER 

abuse  of  discretion  in  granting  continuance 

<^n,  056  17. 
striking  out,  647. 

SHARBS 

levy  on,  incorporation,  878,  885,  1158. 

SHBRIFF.     See  tits.  Arrest)  Attachment;  Bail| 
Justices'  Court  I  Undorsheriff. 
action 

against  for  official  acts,  1568 

for    failure    to    pay    over    as    tax-collector, 

limitation,  812  168. 
for  fraud,  collusion,  and  conspiracy,  limita- 
tion, 299  136. 
on  bond  for 

conversion  of  property,  295  77-79. 
fraud  and  collusion,  limitation,  812  155. 
negligence,  limitation.  812  156.  167. 
wrongful      attachment,      llmitallon,     812 
164. 
and   deputies    ex    officio    officers    of   Justices' 

courts,  88b 
arrest  by,  how  made,  778. 
as  agent  to  receive  redemption  money.  1198  3. 
attachment  of  vessel,  1856. 
attorney,  disqualification  to  act  as,  89. 
bail 

liability  as,  on  bond,  788. 
money  to  be  deposited  in  court,  781. 
when  liable  as,  782. 
court-room,  must  provide,  114. 
default  in  levyllig  writ  of  execution,  liability, 

1178  8. 
depvtics  in  Jvatlcca'  covrts       « 
duties,  85. 
liability  for,  86. 
salary,  85. 
discharge  from  liability  as  bail,  782. 
disqualification  to  act  as  attorney,  89. 
duties,    and    liabilities     in    attachment,     875 

3-10. 
duty    to   provide   suitable    rooms    for   Judge, 
114. 

escape,    limitation    of    action    against,    for, 

812. 
ex  officio  officer  of  Justices'  court,  85. 
execution 

may  issue  to  any,  1157. 

not  to  purchase  at,  1177. 

penalty  for  selling  under,  without  notice, 

1176. 
sale.    See  tit.  Bxccntiona. 
writ  of,  requires  what  of,  1150. 
expenses   of  providing  suitable   rooms,   how 

paid,  114. 
in    contempt    proceedings    must    arrest    and 

detain  person  until  discharge,  1786. 
indemnity 

notice  to  sureties  of  action  brought  against 

him,  effect  of,  1668. 
of,  in  case  of  attachment,  902  16-19. 
to,  on  claim  of  property.  1168. 
Injunction    restraining   sale    binding   on,   826 
172. 

Insurance  paid  by  on  attached  property  as 
item  of  costs.  1638  75. 

is  agent  of  purchaser  at  execution  sale,  1190 
22.  23. 

Judgment  against,  conclusive  against  sure- 
ties, when,  1608. 
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SHERIFF   (Continued). 
Jnrors 

list  of.  to  be  delivered  to  shertff,  149* 
•nmmonlnip 
forthwith.  160. 
to  complete  panel,  ISS. 
Justice*'  court 
an  officer  of.  85. 
attendance  and  duties  of,  StL 
deputy 

dutiv^s  of,  86, 
salary  of,  86. 
duty  to 

provide  rooms  for,  86. 
serve  process,  etc.,  .issued  by,  8K, 
ex  officio  officer  of,  86. 
liability 

for  deputies,  86. 
on  bond»  86. 
UabUlty 

for  arrest  of  witness,  2664. 

for  taking  property  of  third  person  under 

execution,  IIQS. 
on  bond,  for  duties  in  justices'  courts,  86. 
to  third  person  In  replevin,  807. 
liable  for  trespass 

in  levying  execution  when,  1168  56. 
on  seizure  of  pledge  under  execution,  1168  68. 
limitation  of  action  against,  290,  812. 
may   by   virtue    of   his    office    execute    fore- 
closure decree  under  writ,  1222  65. 
no  part   of  duty   to  sell   on   mortgage   fore- 
closure, 1221  38,  1222  64. 
official  boi^d,  liability  on  as  bail.  7R2. 
powers  and  duties  of,  prescribed  by  Political 

and  Penal  codes,  168. 
proceedings  on  Judgment  against  sherlfT  lia- 
ble as  bail,  782. 
receipt  of,  for  accounts  collected  In  attach- 
ments, 890. 
requisition  to,  in  replevin,  802. 


of  on  summons,  prima  facie  proof,  620  16. 
of  service  by,  629  16-23. 
service  of  subpoena  on  concealed  witness,  2410. 
sureties'  liability  for  default  In  deposit  made 

in  lieu  of  bail,  781. 
summon  jurors,  how  to,  160. 
tax  cases,  return  of  person  not  sheriff  insuf- 
ficient, 629  24. 
to  detain  prisoner  arrested  for  contempt  un- 
til discharged,  1780. 
to  give  written   Instructions   to  a6  to  prop- 
erty, 892. 
to  notify  plaintiff  of  arrest,  1881. 
to  provide  court-rooms,  etc.,  when,  114. 

as  to.  generally,  see  analysis  of  9  pars.,  114. 
when  liable  as  ball,  782. 
SHERIFF'S     CERTIFICATE.      See    tit.    Ccrtlll- 
cate  of  Sale. 
evidence  of  equitable  interest,  1186  25. 

SHERIFF'S   DEED.     See  tits.  Deeds  $  Ezecntion 
Sale. 

does    not    transfer    after-acquired    interest, 

11R6  24. 
In  different  suits,  1263  154,  155. 
sufficiency   to   give  color  of  title,  256  48-61, 

60.  61. 
takes  effect,  when,  1180  33. 
to  escheated  estate,  1791. 
when  to  be  executed,  1100. 


SHERIFF'S    JURY.     See  tits.  Jnryi  SberilT. 

In  attachment,  0^4  41. 

SHERIFF'S    SALE.    See  tit.  ExecntloB. 
pnrchascr  at 

limitation  begins  to  run  against,  when. 

165. 
may  Intervene  to  maintain  validity  of.  4S8  97. 
SHIELD 

Statute   of   limitations   Is,   and  not   a  sword. 
218  99. 

SHIPS  AND  SHIPPING.   See  tit.  Aetlons  asalmst 
Steamers,  Vessels,  and  Boats. 

actions  against,  1846-1868, 
answer,  who  may,  I860. 
appearance,  who  may  enter,  1850L 
attached  vessel 

claims    of    seamen    against,    how    proved. 

186& 
notice  of  sale,  1867. 
sale  of' 
application  of  proceeds,  18B7. 

where  claim  for  wages  involved*  1SS7. 
at  auction,  1867. 
attachment  of  vessel 
as  to,   1866-1867. 

claim  for  wages  may  be  asserted  notwith- 
standing, 1867. 
clerk  to  issue,  1366. 
custody,    1866. 
discharge  of,  1866. 
how  procured,  1866» 
undertaking  or  deposit,  1866. 
sherllt 

may    not     Interfere    with    merchandise. 

baggage,  1866. 
must  execute  writ  without  delay, 
time  for,  1366. 
undertaking,  1866. 

exception  to  sureties,  1866. 
Justification  of  sureties,  1356. 
who  may  defend  action,  1856. 
writ   of,    1866. 

writ  to  be  directed  to  what  sheriff, 
claim  of 

mariner  or  seaman 

against    attached    vessel,    how    proved. 

1358. 
contest  of,  1868. 

failure  to  contest,  admission,  1868L 
reference  of  on  contest,  1388. 
review  of  finding  of  clerk  or  referee  re- 
specting. 1868. 
complaint  must  be  verified  In  action  against 

vessel,  1356. 
exeentlon 

against   ship,   where   claim   for   wages   as- 
serted, application  of  proceeds, 
and  sale,  1867. 
sale,  notice  of,  1868. 
sale  of  vessel,  notice,  what  to  contain, 
jurisdiction,  Justices'  court,  103. 
Jury    duty,    employee    of    vessel    is    exempt 

from,  143. 
Justices'  court  has  no  Jurisdiction,  102. 
liens 

against,  1846. 

limitation  of  action  on,  1346. 
on  vessels,  what  demands  constitute,  1946. 
upon    vessel    for    materials,    governed    by 
what  provision,  1684  114,  116. 
notice  of  sheriff's  sale,  what  to  contain. 
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SHIPS  AND  SHIPPING   (Continued). 


actions  to  be  asainst,  if  known,  18S4. 
unknown,  1354. 
partlcM  defendant 

in  action  agralnst  vessel,  1S54. 
Ilenholders,  1354. 
res  judicata,  judgment  of  court  of  admiralty 

as,  2827. 
■eamen'M  itrasea 
exemption  of,  1165. 

Justices'  court  has  no  Jurisdiction,  102. 
sheriffs  sale,  notice  of,  what  to  contain,  1858. 
■vmmona,  aerrice  on 
master,  mate.  etc..  1355. 
owners  of  vessel,  1355. 
Teaaels  liable 

for  Injuries,  1346. 
for  services,  1346. 

for  wharfagre  and  anchoragre,  1346. 
for  what  claims,  1346. 
on  contract  to  carry,  1846. 
iravea  of  seamen 

claim     of    against    attached    vessel,    how 

proved,  1358. 
may  be   asserted   notwlthstandingr  attach- 
ment of  ship,  how,  1358. 
SHORES.    See  tit.  Description  of  Land. 
SHORTHAND    REIPORTKR.     See    tit.     Phono- 
gnphle  Reporter. 
as  to,   159-162. 
generally,  150, 162. 

none  In  attendance,  clerk  to  take  testimony, 
1562. 
SICKlfESS 

excuses  non-appearance  in  contempt,  1741. 
Juror,  proceedings  in  case  of,  1007. 
Justice,  transfer  of  cause,  86. 
superior  judge,  appointment  of  substitute  by 
governor,  118. 
SIDEIVALKS 

Hen  for  construction  of  in  cities,  1684  113. 

SIGNATURE 

admitted  when,  037-643,  1388. 
by  associate  counsel.  638  6. 
by  attorney  In  fact,  638  7. 
by  mark.  2336  9. 

by  printing  attorney's  name,  638  8. 
detached  and  pasted  to  a  petition,  not  "sign- 
ing." 2336  11,  12. 
Includes  mark,  17. 
mark,  signature  by,  to  be  witnessed  by  two 

persons,  17. 
of  appeal 

attorney  of  record  must,  when,  1426  94. 

by  appellant,  1431  9. 

presumption  of  authority,  1426  98. 
of  bill  of  exceptions,  1065  100. 
of  notice  of  appeal,  presumption  of  authority, 

1426  93.   94. 
to  affidavit.     See  tit.  Aflldavlt. 
to  pleadings.     See  tit.  VerUlcatlon. 
when  admitted,  637-644. 

In  Justices'  court,  1388. 

SIGNING 

across  memorandum  filing  paper  is  a  sub- 
scription, 2336  13. 

by  president  of  corporation  authorized,  2336  14. 

means  substantially  "subscribed."   2336  16. 

name  of  testator  as  witness  to  will  invali- 
dates will.  2836  16. 


SINGUUkR 

includes  plural,  17. 

SISTBR    STATE 

books   containing   laws   of,   presumed  to  be 

correct,  2317. 
documents  of.  proved  how. 
Judgment  of,  enforced  how, 
Judicial  record  of 

effect  of,  2827. 

proved  how,  2818. 
Justices'  Judgn;ient  in,  proved  how,  2331. 
laws  of 

limitation  of,  effect  of,  340. 

proved  how,  2317. 

unwritten,  proved  how,  2317. 
limitation  laws  of,  effect,  340. 
SITTINGS 

public  and  private,  104. 

8LANDBR.     See  tit.  Libel  nnd  Slander. 
aetloB 

for,  what  does  not  constitute  variance,  681 
28. 

to  recover  for  damages,  limitation,  315  3&,  36. 
answer  In,  663. 

causes  of  action  for,  uniting,  564  85. 
Justification,  663. 
limitation  of  action  for,  312. 
mitigating  circumstances,  evidence  of,  668. 
pleading  in  actions  for,  668. 

SLANDER    OF    TITLE 

action  for  maintainable  by  whom,  1187  20. 

SLOUGH.     See  tit.  Bonndarles)  Description  of 


as  monument,  2688  284. 
SOCIETY 
change  of  name,  1704. 

SOLE    TRADER 

actions  by.  Joinder  of  husband  In,  2258  6,  6. 
allegations    to    charge    married    women    as, 

2258  1,   2. 
community  property,  may  have  five  hundred 

dollars  of,  2256. 
decree 
authorizing  one  to  act  as,  2257,  2258. 
Judgment.  2257. 
what  it  must  be,  2257. 
feme  sole  as  to  business  specllled.  2258  3. 
hearing  of  petition.  2257. 
husband  of  not  liable  for  debts.  2258. 
bosband's   property 

cannot  be  taken  without  his  consent,  2256  2. 
may  have  five  hundred  dollars  of,  2256. 
transfer  from  husband  to  wife  void  as  to 
creditors,  2256  3-6. 
Joinder  of  husband  In  actions,  2258  5.  6. 
liabilities  and  rights  of,  2258. 
liable    for    maintenance    of    minor    children. 

2250. 
management  of  business  by  husband,  2255  1. 
marital  relations  otherwise  unaffected,  2258  4. 
may  have  five  hundred  dollars  of  community 

or  husband's  property,  2256. 
mere   protection   of   husband    from   creditors 

not  countenanced,  2255  2. 
must  maintain  her  children,  2250. 
notlee  of 

application    to    become 
contents  of,  2265. 
proof  of,  2257. 
publication  of.  2255. 


Where  no  section  mark  (§)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotation. 


1. 


SOLE  TRADER  (Continued), 
notice  of 

description  of  business,  1266  2. 
facts  which  must  be  stated, 
how   erlven,  2256. 
publication  of  2266  3. 
what  to  contain,  2266. 
(Mith  to  be  recorded 
as  to,  22S7. 

administered  by  clerk,  2267  note, 
opposition,  what  to  contain,  and  verification 

of,   2267. 
order  to  be  recorded,  2267. 
ownership  of  money  invested,  2268  7,  8. 
petition 
statement 

of   fact   of  Insufflclent  support,   2266. 
of,  in  other  grounds,  2266. 
of  nature  of  business  proposed,  2266. 
that  application  made  in  grocd  faith,  2266. 
what   to   contain,   2266. 
when  filed.  2266. 
who  may  oppose,  and  how,  2267. 
presumptions  as  to  character  of  property  in- 
vested, 2268  9. 
proceedings,  2266-2260. 
property   acquired   by,   is   separate   property, 

2269  10. 
recording  decree  authorizing.  2287. 
restriction  to  particular  occupations,  2266  8. 
rights  and  liabilities  of, 
trial,  2267. 
,        who  may  become,  2266. 
'        vrho  may  oppose,  and  haw 

as   to,  2267. 
!  denial  that  application 

I  is  made  in  good  faith, 

(  may  be  to  hinder  creditors, 

>  hearing,   2267. 

special  denial.  2267. 
trial   or   hearing,   2267. 

SONOMA    COUNTY 

number  of  Judges,  67. 

SPANISH  GRANTS.    See  tit.  Mexican  and  Span- 
ish Grants. 

SPANISH   LANGUAGE 

proceedings   in,   abolished,    180. 
SPECIAL     ADMINISTRATORS,     AND     THEIR 
POSTERS  AND  DUTIES.     See  tit.  Execntors 
and  Administrators. 

allegation  of  death,   if  person  living  cannot 

support  letters,  1872  8. 
another  adntlnlstrator 

appointed    upon    the    resignation    of    first, 

1878  4. 
cannot  be  appointed  while  one  is  in  office, 
1878  6. 
appointed  when,  1872. 

as   to.   generally,   see  analysis   of  18  pars., 
1872. 
delay  In  obtaining  letters  and  appeal  ground 

for   appointment   of.   1878   6. 
dntles  of  special  administrators 
as  to,  1876. 
distinction 

between  special  and  general  administra- 
tion must  be  maintained.  1876  3. 
cannot    be    decreed    during    special    ad- 
ministration, 1876  4. 


family   allowance  paid  by  special   admin- 
istrator.  1876  5. 
generally,  see  analysis,  of  12  pars.,  187S. 
special  administration 
as   to.    1876   5. 
duty  of  to  maintain  actions  for  benefit  of 

estate,  1876  6. 
may  collect,  but  not  pay,  1876  8,  9. 
powers  of,  to  collect  and  preserve  estate, 

1876   10,    11. 
unauthorized   sale   of   pledge   by,    estate 
not  liable,  1876  12. 
event  mentioned  equivalent  to  order  revok- 
ing letters,  1878  7. 
jurisdiction   by  special   administration  while 

not  general  administration.  1878  8. 
powers  of  special  administrator  cease,  when. 

1876. 
preference   given  to  persons  entitled  to   let- 
ters,   1874. 
public  administrator 

in  possession  holds  as  special,  187S  9. 
given   same  powers   as   over   others   under 

his  charge,  1873  10. 
section   refers  mainly   to  duties  of,  before 
letters,    1878   11. 
revocation 

of  letters,  what  equivalent  to,   1878  7. 
what  equivalent  to  an  order  of,  1874  18. 
special 

administrator 

is  for  preservation  of  estate.  187S  12. 
power  of  ceases,  when,  1876. 
to  give  bond  and  take  oath,  1876;, 
to  render  account,  1876. 
as  to.  generally,  see  analysis  of  7  para., 
1876. 
administratrix 

appointed  in  court  or  chambers,  187S  13. 
duty  of  court  to  appoint,  in  case  of  delay 

or  appeal,  1878  14,  16. 
not   affected   by   appointment  of   general 

administrator,  1878  16. 
not   appointed,   if  executrix  acting,   1874 
17. 
letters  may  be  Issued  at  any  ttoke 

appointment    by    entry    upon     minutes, 

1874    4. 
as  to,  1874. 

generally,  see  analysis  of  5  pars.,  1874. 
Jurisdiction  on,  1874  5. 
vacancy,  arising  by  operation  of  law  equiv- 
alent to  order  of  revocation,  1874. 
when  letters  testamentary  or  of  administra- 
tion  are  granted  special   administrator's 
power  ceases,   1876* 

SPECIAL  ASSESSMENT 

enforcement  of  enjoined,  when,  828  210. 

SPECIAL  ISSUES 

not  made  by  pleadings,  how  tried,  210, 

SPECIAL  LEGACIES.    See  tits.  Devise  i  Lesaey. 

exempt    from    liability    to   pay   debts,    when, 
2622    6. 

SPECIAL  PROCEEDINGS 

action  for  condemnation  in  eminent  domain 

are,  1788  8-10. 
"action"    Includes,   841. 
appeal  in,  41  93.  66  311,  1611. 
as  to,  generally.  24. 
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SPECIAL    PROCEEDINGS  (Continued), 
costs,   1589. 

of  course,  when  allowed,  16S9. 

on  review  other  than  by  appeal,  1548. 
defendants  in,  who  are,  1B78. 
definition    of,   24. 
election  contest  is.    See  tit.  Contestteff  Ba«e- 

tlOIM. 

Judgrment   in,   157S* 
appealable,  1477. 
defined,  IIRTS. 
Jurisdiction 

superior   court,   71. 
supreme   court,   80. 
motion  and  order  in,  same  as  In  civil  action, 

1678. 
new  trial,  1611. 
of  arbitration,   S|  1281-1880. 
of  change  of  name,  9§  1275-1278. 
of    contempts,    99 1208-1222. 
of  contesting  certain  allegations,  99  1111-1127. 
of  eminent  domain,  99  1287-1264. 
of  escheated  estates,  99  12IKP-1272. 
of  proeeedlass 

in  insolvency.  9  1882. 
in  probate  courts,  99  1284-1810. 
of  sole  trader.  991811-1821. 
of  summary  proceedings,  99  1182-1178. 
of  the  enforcement  of  liens,  99  1180-1208. 
of  the  voluntary  dissolution  of  corporations, 

99  1227-1284. 
of  writs  of  review,  mandate  and  prohibition, 

99  1067-1110. 
order  in,   1578. 

particular  proceedings.     See  particular  title. 
parties  designated,  how,  1578. 
plaintiff,   who   Is,   1578. 
practice,  1611. 

preliminary  provisions,  1578. 
provision  as  to   trial  by  court  has  no   rela- 
tion   to,    1081    83. 
reference,   1042. 
remedies,    divided    into    actions    and    special 

proceedings,  22. 
rules  of  practice,  1611. 
•eciirlty  for  costs 

failure  of  non-resident  or  foreign  corpora- 
tion to  give,  dismfssal,  1554. 
required    of   non-resident    or    foreign    cor- 
poration, 1558. 
time  of  taking  depositions  in,  2422. 
verification  may  be  by  affidavit,  2416, 
SPECIFIC   PERFORMANCE 

action,  to  compel  of  contract  to  convey,  limi- 
tation of,  819  41-43. 
contract    of    decedent    to    convey.      See    tit. 

Executors    and    Administrators. 
costs  in  action  for,  1542  30-33. 
decree  under  particular  performance,  2403  2. 
in   action  to   recover   money.   Joinder   of,   563 

20. 
Interlocutory     decree    directing,     appealable, 

1490  227. 
powers  of  court,  statute  of  frauds,  2403. 
SPIRITUALISM 

not  in  itself  insanity,  2217  5. 
STAKE.     See    tits.   Boundaries)   Description  of 
Land. 
as  called  for  in  statement  of  courses  and  dis- 
tances as  monument,  2688  286. 


STALE    CLAIM.      See    tit.    Laches    and    Stale 
Claim. 

STALLION 

not  used  as  work-horse  not  exempt,  1170  28. 

STARE  DECISIS 

as  to,  generally,  59  S12-375. 

STATE 

action    by,    may    be    maintained    within    ten 

years,  228  1-4. 
answer   must  .)^.  verified   when   state   party, 

687. 
as  to  tide-lands,  statute  of  limitations  does 

not  apply,  228  3,  4. 
bond  not  required  of,  888,  1571. 
condemning  lands  of,  under  eminent  domain, 

1756. 
costs  when  state  a  party,  1554. 
does  not  take  as  heir  by  succession,  2189  20. 
escheat,    1790-1793. 

execution  to  be  in  name  of  people,  1150. 
grantee  of,  limitation  of  action,  225. 
includes  District  of  Columbia  and  territories, 

17. 
Injunction 

by,    undertaking  not   required,   838, 
suspending  business  of  corporation,  HI6. 
limitation  of  actions  by,  828. 
for  forfeiture  or  penalty,  312. 
respecting  real  property,  223,  226. 
officers   of,   do   not   give   security,    undertak- 
ings,  etc.,    1571. 
undertakings,   security,    etc.,    need   not   give, 

1571. 

STATE  LANDS.     See  tit.  PubUe  Lands. 

Jurisdiction  of  actions  relating  to  sale  of,  77 
96,   98. 

STATE   PATENT 

may    be    corrected    by    returns    of   surveyor, 

2568  88. 
prima  facie  complete  title,  2392  82. 

STATE    TIDE-LANDS    COMMISSIONERS.      See 
tit.    Tide-Lands. 

STATE  TREASURY 
deposit  In 

in  condemnation  proceedings,  1781. 
In  escheat  proceedings,  1792. 

STATED    ACCOUNT.      See    tits.    Account)    Ac- 
count Stated. 

employer  bound  by,  2376  21. 

STATEMENT.      See    tits.   Appeal)   New   Trial. 

amendments,  extension  of  time,  1502. 
appeal 

on,  amended,    service    of,    1104. 

on,  amendment  of.  1104. 

on,  how  settled,  1104.    ' 

on,  must  contain  only  what,  1104.  r 

on,  service   on   adverse  party,   1104. 

on,  time  for  proposing,  1104. 

what   may   be   used   on,   1455. 
extension  of  time,  1562. 
Justices'   court,   appeal   from,  88. 
new  trial 

amendment,  time     to    prepare    and     serve. 
1084. 

errors,  of  law,  specifications  of  particulars, 
1084. 

how  prepared  when  granted  on  court's  own 
motion,   1109. 
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STATEMENT   (Continued). 

new  trial 
insufficiency    of    evidence,    speciflcation    of 

particulars,  14184. 
judere  to  sign   and  certify,   1084. 
notice  of  settlement,  1084. 
power  of  Judges  in  settling  and  certifying 

1000. 
presentment  to  Judge,  1084. 
settlement   of,    1084. 
time   to  prepare  and  sei^ve,   1084. 
to  be  filed,  1084. 

useless  and  redundant  matter  to  be  strick- 
en  out,    1064. 
where  case  tried  by  referee,  1084. 
on  appeal  to  superior  court  on  questions  of 

law,   1490. 
on  motion   for  new  trial,   authentication  of. 

1100  21. 
STATSMBNT  AS  TO  LOSSES 

sworn  to  by  plaintiff,  may  be  taken  to  Jury 
room,   1007  9. 
STATEMENT    Olf    APPEAL.      See    tit    Appeal, 
■tatement  on. 

STATUS 

Judgment   as    to,    against   whom   conclusive, 

2824  46. 
STATUTE.    See  tit    Bvtdemc*. 

authentication  of 

as  evidence,  2ES18  6. 

foreign,  2817. 
books  containing,  as  evidence,  2817. 

code 

continuation  of,  0. 

consistent  with,  not  continued  in  force,  10. 

inconsistent  with,  repealed,  10. 

private  statute  not  repealed  by,  19, 

repeal  by,  does  not  revive  former  law,  10. 

repeals  statutes  on  matters  covered  by.  10. 
retroactive.  Is  not,  2. 

conflicting  provisions,  how  construed,  0  34-3«. 
constitution,  definition  of,  2810. 
constitutionality  of,  2282  2. 
coBBtnictloA  of.   See  tit.    Constrtictlon. 

as  to,  2281,  2282,  228S. 

court  confined  to  terms  or  substance.  228L 

duty  of  Judge.  2281. 

e'.:?ect  to  be  given  to  all  parts,  2281. 

for  court,  2000. 
coiuitmctlona 

two,   construed  In   favor  of  natural   right. 


where  statute  capable,  of  two  Interpreta- 
tions, 2285. 
correlative  acts,  0  32,  33. 
definition  of,  2810. 
existing  construction  of  provision  similar  to. 

In  code,  0. 

foreign,  as  evidence,  2817. 

in  affirmance  of  common  law,  6  22. 

in  derogation  of  common  law,  6  28,  24. 

in  substitution  of  the  common  law,  5  25. 

inconsistent  with  code  repealed,  19. 

intention  of  legislature  to  govern,  ' 

legislative  intent,  6  21. 

limitation  of  action  upon,  for  penalty  or  for- 
feiture, 812. 

not    continued    in    force    because    consistent 

with  code,  19. 
not  expressly  continued  in  force  repealed,  19. 


particular  intent  prevails  over  general, 
pleading,  private.  002. 
private,  2810* 

not  repealed  by  code,  10. 
probate,  how  pleaded,  082. 
public  and  private  defined.  aSlft. 

veeltaia  ta 

effect  of,  2817. 
how  far  evidence.  2817. 
re-enacted,  how  construed,  5  26. 
remedlaL  See  tit.  Remedial  Statutaa. 
la  their  nature 

to  be  given  retroactive  effect,  when,  6  21 
to  be  liberally  construed.  6  27,  28. 

repeal  of 

does  not  revive  former  law,  10. 
how  made,  10  8-21. 
retroactive,  code  Is  not,  2. 
revived  or  amended,  •  80,  81. 
sales  at  auction,  memorandum  by  auctioneer, 

2408. 
section,  meaning  of.  17. 

should  have  prospective  operation  only.  4  7. 
two  Interpretations,  capable  of,  S28B. 
variance  between  original  and  printed,  prc> 

sumption,  2S00  84. 
what  are,  2810. 

written    laws   of   state.    In   what    contained, 
2810. 

'STATUTE  OP  FRAUDS.  See  tit  ETldemee. 

agreement  for  sale  of  real  estate,  S40S. 
authority   of   agent   to   sell   realty    must  be 

written,  2408. 
building  contracts,  1078, 
contracts  which  are  within,  2408. 
lease   not   exceeding   one   year,   writing  not 

necessary,  2401. 
marriage,  agreement  of.  2408. 
upon  consideration  of,  2408. 
mechanics'  lien,   what  contracU  must  be  ta 

writing,  1078. 
promise   of  executor  to  answer  out  of  own 

estate,  2005. 
promises  to  answer  for  debt,  default  or  mis- 
carriage of  another,  2408. 
raising  by  demurrer,  500  18. 
real  property,  writing  necessity  to  creation 

of  interest  in,  2401,  2408. 
representation   as   to  credit  of  third  person 

to  be  written.  240B. 

•alea 

at    auction,    memorandum    by    auctioneer. 

2408. 

over  two  hundred  dollars,  2408. 
specific  performance,  effect  of  statute,  2Wt. 

STATUTE   OF   LIMITATIONS.  See  tit   Usdts- 

tlon. 

a  shield  and  not  a  sword.  218  99,  100. 
absence  from  state 

at  time   of  maturity,   effect   of   statute  or 

limitations.  828  2. 
co-surety  does  not  toll  statute,  828  4-7. 
must  be  alleged  by  plaintiff  to  relieve  of 

bar,  320  16-19. 
of  trustee  in  express  trust  in  land,  effect 

on  statute  of  limitations,  820  13.  14. 
acknowledgment,   taking  out  of  must  be  in 
writing,  880. 
as  to.   generally,  see  analysis  of  74  pars, 

330. 
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STATUTE  OF  LIMITATIONS  (Continued). 
aetloiui 

accrulngr  on  mutual  account,  SSO. 

as   to,   srenerally,   see   analysis   48   pars.. 


agrainst    directors,    etc.,    statute    does    not 
apply,  SS8. 
as  to,  grenerally,  see  analysis  of  39  pars.. 


bar  In  Ave  years  to  quiet  title,  1368  167-160. 
between    Individuals,    what    section    Inap- 
plicable, when,  228  6-7. 
by  state  may  be  maintained,  when,  228  1-4. 
by  the  people  subject  to  the  limitations  of, 


on  forelgrn  Judgrment  not  tolled  by,  80B  37. 
on  undertaklner  on  appeal  in  ejectment  to 

secure  value  of  use,  etc.,  begins  to  run, 

when,  287  160. 
to  recover  money  or  property  deposited  in 

bank.  See  tit.  Bank. 
to  redeem  from  morigSLge  without  account 

of  rents  and  profits,  824. 
as  to,  generally,  see  analysis  of  20  pars.. 


when  some  of  mortgagers  not  entitled  to 
redeem,   828. 
adverse  possession.  See  tit.  Advene  Posses- 
sion. 
as  affecting.  See  tit.    Advers«  PosscssIob. 
of  pueblo  lands,  224  8,  9. 
agreement  to  aid  statute  of  limitations,  en- 
forced, when,  889  62,  63. 
amended  complaint  not  filed  In  time  does  not 

affect,  1978  79. 
amendment  of,  efPect,  242  6. 
answer,  pleading  by,  when,  808^  €,  9-17. 
applicable 

In   action   against   distributees    to   enforce 
agreement  of  decedent  to  convey,  2808 
61. 
to  petition   for  writ  of  mandate,   1892  32, 
1B94  104. 
application  of.  In  equity,  819  78-80. 
applies  to  actions  at  law  and  suits  in  equity, 

224  10. 
appropriation  of  waters,  runs  from  date  of 

grant,  225  2,  8. 
arbitration,    agreement    for    and    report    on, 
are  written   Instrument  within  meaning 
of,  289  19. 
as  to  co-obligors,  2926  18. 
as  to  running  of.  496  14. 
assignee  of  mortgager  may  plead,  289  20. 
bar  of,  278  4-7. 
affirmative  defense,   and  must  be  pleaded, 

606  301. 
appearing  on  face  of  complaint,  286  130. 
finding  of,  278  8. 
may  be  raised  by  demurrer,  570  19,  576  41- 

43.  69. 
must  be  specifically  pleaded,  224  11. 
to  action  to  try  title,  1256  76-79. 
to  be  raised  by  answer,  when,  580  3. 
begins  to  run  on  date  of  decree  of  distribu- 
tion, 2159  78. 
beneficiary   certificate,   report   of  arbitrators 
on.  Is  written  Instrument  within  meaning 
of  statute,  289  21. 
cause   in   favor  of  party  absent  from  state, 

limitation  of  action,  829  8. 
change  of  period  of  limitation,  210  128-167. 


clandestine  r«tam 

for  temporary  purpose,  829  20,  21. 
to  state,  effect  of,  829  9. 
conclusion  of  law,  662  16. 
constmctlon  of 
pleading,  661  9-12. 
rules  of.  212  10-17. 

California  rule,  218  14-17. 
English  rule,  212  10-13. 
corporation  domiciled  In  another  state  with 
agent   In    this   state,    not   absent   within 
meaning    of   statute    of    limitations,   829 
10. 
counterclaim  is  subject  to,  616  99,  100. 
death  of  person  entitled  before  limitation  ex- 
pires, effect,  880. 
decree  of  distribution,  suit  to  be  brought  on 

within  five  years,  275  22-27. 
defendant  out  of  state,  statute  does  not  run. 


defense  of  cannot  be  considered  in  man- 
damus, when,  1602  6. 

deficiency  Judgment,  action  on  barred,  when, 
275  22-27. 


pleading  by,  when,  808  6,  9-17. 
raises  bar 

sufficient,  when,  284  90,  91. 
when,  282  66. 
deposit   in   bank  of  money   or  property,   no 

limitation  to  action,  826. 
distinction  between  provisions  of  particular 
sections  of,  225  22. 

docs  not  eommence  to  ran 

until  Judgment  final.  1569  32. 

when  no  administration  exists,  1977  96. 
does  not  run  against  allowed  claim,  1977  96. 
during   period    of   administration    of   estate, 

2284  70. 
effect  of,  218  97-114. 

allowance  of  claim  on,  1974  69. 

bar  of  on  mortgage,  2925  13. 

on  presentation  of  claims.  See  tit.  Clalmai 
against  Bstatca. 

exceptions  to 

disability  must  exist  when  right  accrued. 


in  suits  by  aliens  time  of  war  deducted, 


two  or  more  disabilities  existing, 
where  action  is  stayed  by  Injunction, 
as  to.  generally,  see  analysis  of  8  pars.. 


where  defendant  out  of  state,  828. 
.as  to,  generally,  see  analysis  of  24  pars., 
828. 
where  Judgment  has  been  reversed,  888. 

irbcrc  person 

entitled    dies    before    limitation    expires, 
889. 
as    to,    generally,    see    analysis    of    18 
pars.,  380. 
under  disability,  880.    ■ 
existing  causes  of  action  not  affected  by  pro- 
vision, 341. 
extension  of,  49  107. 
extent  of  exceptions  to,  2025  16,  17. 
facts  are  required  to  be  stated,  662  16,  17. 
failure  to  sue  on  Judgrment  within  five  years* 

bar.  274  12. 
findings  as  to.  273  8. 
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STATUTE  OF  LIMITATIONS    (Continued), 
five  years.     See  tit.    Adverse  PosscM«lon. 
actions  by  the  people  ot  their  grantees  to 

be  brought  within,  when,  226. 
seizin  necessary  in  action  or  defense  aris- 
ing out  of  title  to  rents  of  real  prop- 
erty, when,  241. 
as  to,  generally,  see  analysis  of  11  pars.. 
241. 
seizin    within,    necessary   in   action    to    re- 
cover real  property,  226. 
as  to,  generally,  see  analysis  of  223  pars., 
page  226. 
foreign  eorporation 

entitled  to  benefit  of,  212  5. 
general  allegation  that  cause  is  barred,  662 

13,  14. 
government  not  bound  by,  224  12-14. 
how  pleaded,  660. 

as  to,  generally,  see  analysis  of  24  pars.,  661. 
In  actions 

for      malicious      prosecution,      attachment 
thereon,  8S0  76-78. 
*    for  usurpation  of  ofilce,  etc.,  1S21  10. 
to  enforce  lien,  1672  4. 
to  foreclose  mechanics'  lien,  1707  4. 
to  vacate  sale  made  by  administrator,  etc. 
2026,  2027  10. 
in  contesting  will  after  probate,  1S20  10. 
In  mortgage  foreclosures.    See  tit.  Mortgase 
Foreclosure. 
absence  of  mortgager  from  state,  effect  of, 

1283  209. 
debt  secured  by  mortgage  being  bar,  128S 

210. 
default    in    Interest    does    not    set    statute 

running,  1288  211. 
laches  cannot  affect,  1288  212. 
lien  of  mortgage  being  barred  by  statute, 

efTect.  1238  213. 
obligation    of  co-mortgagers   not   affected, 

when,  1288  214. 
one    mode  .or    manner    only    of    en'orcing 

judgment  Is  prescribod,   1288  215. 
reneTral  off  note 

after  same  has  become  barred,  is  not  re- 
newal of  mortgage,  1233  216. 
by    mortgager    who    has    sold    property 
covered  by  mortgage,  1288  217. 
stipulation  cannot  extend,  1288  218. 
third     persons     having    subsequently     ac- 
quired interest,  1288  219. 

Interwoven 

contracts,  proper  practice,  22S8  17. 

transactions,  2287  9. 
*R  a  question  of  law,  2608  19. 
fndsnient 

for  costs  barred  In  five  years,  276  28-30. 
payable    in    instalments,     begins     to     run, 
when.  274  10,  11. 
defendant  must  have  entered  to  set  stat- 
ute running,  274  11. 
failure  to  sue  on,  in  five  years  not  sat- 
isfaction. 274  12. 
set    in    motion    by    final    judgment,    274 
11,  13-20. 
justices'    judgment    governed    by    what   pro- 
vision, 276  31. 
laches  and  stale  claim,  212  6. 
language   of   statute   in   force   sufficient,   662 
18. 


limitations  of  other  states,  effect  of, 
barred    by    statute    lex    contractu,     effect, 

341  2-5. 
foreign   judgment  barred  where   rendered. 
841  6. 
"Local    Impj-ovement   Act   of   1901/*    time   to 

commence  under,  827. 
mesne    profits,    action   for   barred    when,   276 

33-35. 
motion    for    nonsuit    where    evidence     shows 

bar,  285  105,  106. 
municipal  corporation  may  plead,  212  7. 
new  promises,  taking  out  of  must  be  in  writ- 
ing, 836. 
as   to,   generally,  see  analysis  of  74   pars^ 
836. 
no  limitations  where  money  or  property  de- 
posited in  bank,  826. 
non-residents  of  state  who  have  never  been 
within  state  included  in  statute.  SS9  15. 
not    applicable    to    strangers    to    title,    1188 

21. 
on  Jndvment 

for  costs  awarded  by  appellate  court.  1582 

8. 
lien  suspended  how,  1140  53. 
runs  from  when,  1116  42. 
one    year,    action    to   be   commenced    ^vlthln, 

after  entry  upon  real  property,  242. 
order  staying  proceeding's  on  execution,  1157 

12. 
origin  of  our  statute,  224  19-21. 
periods  of  limitation  of  netlons 

actions  not  otherwise  provided  for  within 
four  years,  815. 
as  to,  generally,  see  analysle  of  66  para.. 
816. 
as  to,  278. 
five  years,  278. 
as  to,  generally,  see  analysis  of  85  pars.. 
274. 
four  years,  278. 
as  to,  generally,  see  analysis  of  159  p&rs., 
276. 
one  year,  312. 
as  to,  generally,  see  analysis  of  36  pars.. 
813. 
Six  months.  815. 
three  years,  288. 
as  to,  generally,  see  analysis  of  188  pars^ 


two  years,  289t. 

as    to,    generally,    see    analysis    of    159 
pars.,  800. 
pleading 

being  immaterial,  failure  to  find  not  error, 

286  126. 
by  reference  to  chapter,  062  19. 
raised  by  demurrer,  280  68. 
receipt    for    bond    received    as   collateral    to 
note,    as   to   running   of  statute   on.    2Si 
135,  136. 
reference  to 

explanatory  section,  662  20. 
section,  662  21,  22. 
subdivision  of  section,  662  23,  24. 
remedy  barred  by  lapse  of  time,  1580  64. 
revived  by  co-obligor,  2206  86. 
right  of  redemption  barred  by.  212  8. 
right  to  obstruct  street  cannot  be  acquired 
by,  224  17. 
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STATUTE   OF   LIMITATIONS  (Continued). 
rnnnlnip  of 

as,  to,  generally,  218  18-96. 
in  case  of  probate  of  will,  1807  11. 
set  in  motion  by  final  Judgment,  274  13-81. 
set  in  operation  by  entry  of  Judgment,  118S 

45. 
set  running  by  accrual  of  cause  of  action, 

218  19. 
setting  up 

by  way  of  counterclaim,  611  24. 
on  return  to  mandamus,  leoo  3. 
I         several,  plea  of,  766  211. 
4         source  of  title  to  land,  218  101. 

state's    grantee   cannot   bring   action,   when, 

226. 
stayed,  when.  496  15,  16. 
suspension  of,  219  115-127. 

by  setting  apart  homestead,  1940  30. 
subsequent  to  ward's  majority,  2284  71-73. 
tide- lands,  does  not  apply  to,  228  3. 
tolling  statute,  806  37. 
waived   by    failure    to    object   by   answer    or 

demurrer,  686  52,  53. 
waiver  of,  2284  74. 

as  to  presentation  of  claim,  to  be  in  writ- 
ing, 1966  41. 
bar  of  how,  804  18. 
when  action  cannot  be  brought  by  grantee 

from  state,  226. 
when  people  will  not  sue,  228. 
where  no  cause  of  action  accrues  to  person 
in  lifetime  does  not  accrue  after  death,, 
197T  97. 

STATUTORY  PENALTY 

action  to  recover,  venue,  468  11-18. 

STATUTORY  PRIVIIiBGB  OR  RIGHT 

to  be  pleaded,  606  296. 

STAY.   See  tits.  Appeals i  Stay-bond. 

affidavits,  use  of  to  obtain  stay,  2416. 
granting,  until  security  given  for  costs,  1668. 

STAY-BOND 

in  replevin,  1487  10. 

on  appeal.     See  tit   Appeal  in  CiTll  Actions. 

in  attachment  releases,  866  160. 

In  mortgage  foreclosure  to  be  double  the 

amount,  1219  12. 
to  superior  court,  liability  of  sureties  on, 

1601  26. 

STAY  OP  BXBCUTION 

attorney  may  not  grant,  196  313,  314. 
by  attorney  of  record,  187  195,  196. 
order    striking    undertaking    in,    appealable, 
1400  228. 

STAY  OF  PROCBBDINGS.  See  tit.  AppeaL 
affidavits  on  application  for  stay,  1441  20,  21. 
by  appeal,  when,  1441  19-21. 
by  stay-bond  on  appeal,  1484  4-7. 

STBAMBRS,  VBSSBLS,  BOATS.  BTG. 

actions    against      See    tit.    Actions    against 
Steamers^  Vessels  and  Boats. 

STBNOORAPHBR.    See  tits.   Ofllclal  Reporter! 
Pbonograpble  Reporter. 

as  to,  generally,  169-168. 

^TBNOGRAPHBRS*     TRANSCRIPT.      See  tits. 
Ofllelal  Reporter)  Phonographic  Reporter. 

use  of  to  refresh  memory,  2449  3,  4. 

STIPUIiATBSD  FACTS 

new  trial  not  ordered,  when,  1472  66. 


STIPUULTION 

as  to  delay  binds  parties,  when,  977  181-184. 
by  attorney.    See  tit.  Attorneys  at  Law. 

of  record,  187  197-267. 
by  party,  192  268.  269. 

effect  of,  192  268,  269. 
cannot  affect  question  of  law  on  submission 

of  controversy  without  action,  1687  14. 
cannot  defeat  object  of  statute,  1020  13. 
extending  time  to  plead  does  not  constitute 

appearance,  when,  1680  69,  60. 
for   contingencies   in    relation    to   Judgment, 

970,  68. 
for  deposition  "wlthovt  order  or  commission 
estoppel  of,  2428  4. 
is  binding,  2426  12. 
for   Judgment,    constitutes    appearance,    1631 

61. 
for    reference    to    try    all    Issues,    Judgment 

upon,  1046  13. 
for  transfer  of  action  to  another  court,  490. 
fraudulent  for  entry  of  Judgment,  effect  of, 

786  680. 
invalid,   motion  to  vacate  Judgment  on,  728 

572-575. 
not  admitted  at  first  trial  may  be  admitted  at 

second,  1286  68. 
of  attorneys 
as  to,  174. 

is  not  waiver  of  Jury  trial,  1021,  33. 
of  parties 

not  basis  for  appointment  of  receiver,  926 

49-56. 
sufficient  to  authorize  transfer  of  place  of 
trial,  489  126. 
oral  agreepient  made  in  open  court  to  waive 

trial  by  Jury  1020  14. 
party  shall  be  relieved  from,  when,  1020  16. 
that   appellant   has   in   different   form   given 

undertaking,  effect  of.  1429  142,  143. 
verbal  as  to  pleadings,  669  163. 

STOCK  IN  CORPORATION.  See  tit  Corporation. 

action  to  recover,  216  56. 

possession  of  does  not  lie,  when,  801  280. 
sold  under  void  assessment,  816  4. 
delivered,    customer    presumed    owner,    28ST 

35. 
limitation  of  action  to  recover,  sold  for  de- 
linquent assessment,  816. 
of  corporation,  redelivery  of  on  reversal  of 

decree  of  distribution,  1476  80. 
transfer  of  before  Judgment,   effect  of,  2824 
48. 

STOCKHOLDBR  OF  CORPORATION 

competency  as  witness,  2806   28-32,  2808  62, 

68. 
injunction  by  to  restrain  illegal  transfer  of 

assets,  819  81. 
Judgment  against  corporation  not  new  cause 

of  action  against,  886  35. 
liability  of 

costs  in  action  for,  1641  19. 
directors  for  fraud  and  negligence,  limita- 
tion of  action,  297  106-109. 
for  overdraft,  limitation,  298  40. 
Is  a  contract,  98  46-98. 
limitation  of  action  against.  883. 
proper  party  defendant,  when,  460  52. 
recovery  against,  961  48. 
right  to  bring  Independent  action,  when, 
68. 
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STOPPAGES  IN  TRANSITU 

riffht  of  superior  to  lien  of  attachment,  894 
138. 

STRANGBR  TO  RECORD 

no  standing  in   court  to  make  motion,   1610 
93. 
STREIAM.  See  tits.  Bomtdarieai  Dc«ciiptlon  of 
Ijaad. 

as  boundary.  SBSS,  2B79  196-204,  2591  316- 
822. 

venue  of  action,  for  offense  committed  on, 
where  situated  partly  in  different  coun- 
ties, 4ea. 

STREBT.  See  tits.  Road*  and  Hlsbwrnyai  Street 
A«se«sment|  Street  Grade. 

as  monument,  3988  278,  279. 


proceedingrs  in  foreclosure  of  analogous  to 

foreclosure  of  mortgaere,  1222  64. 
suit  for,  executor  necessary  party  to,  2044 

40-42. 
work  ordered  accepted  and  assessed,  pre- 
sumed done,  2892  87. 
grade  presumed  proper   after  twenty  years, 

2S02   83. 
Improvement 

action  for  trespass- in  making,  limitation, 

294  62-64. 
contractor  cannot  be  enjoined  from,  when, 
819  86. 
judicial    notice    of    their    relations    to    each 

other,  2801  36-39. 
lighting,  taxpayers'  right  to  maintain  man- 
damus on  contract  for,  1598  17. 
lights,  evidence  of  ordinary  course  of  busi- 
ness as  to,  2894  100. 
limitation   of   action   to   contest   assessment, 

827. 
of  San  Francisco,  judicial  notice  as   to   im- 
provements of,  2299  13. 
partition  proceedings,  affecting.  1801. 
right 

of  city  to   take   land  for,   not  affected  by 

code,  1789. 
to  obstruct  cannot  be  acquired  by  adverse 
occupancy,  224  17. 
irork,  aase««ment  for 

being    void,    casts    cloud    upon    title,    823 

133. 
creates  po  lien  upon  land,  when,  828  138. 

STRIKING    OUT 

disobedience  of  subpoena,  striking  out  com- 
plaint or  answer  for,  2410. 
error  in,  7OT  80-83. 

order  striking  out  pleading,  deemed  except- 
ed to.  lOSl. 
sham  answer,  047. 

STRUCTURE.     See  tit.  Meehantes'  Lien. 

definition  of  term,  1684  120,  121. 

SUB-CONTRACTORS.    See  tit.  Meehanica'  IJen. 

SUBLETTING.     See  tits.  Landlord  and  Tenant^ 
Leaae. 

constitutes  unlawful  detainer,  when,  1647. 

SUBMISSION    OF    CAUSE 

arbitration  to,  1796-1801. 

controversy  without  action.     See  tit.  Submit- 
ting Controversy  without  Action. 
as  to,  1636-1637. 

right  to  nonsuit  precluded  by,  974  128. 


SUBMITTING    CONTROVERSY   'WITHOUT  AC- 
TION.    See  tit.  Arbitration. 

appeal   from  judgment   as   in   other   actions, 

1687. 
as  to,  1685-1697. 

costs  prior  to  notice  of  trial,  1687. 
hoiv  submitted 

affidavit  insufficient,  when,  1686  7.  8. 
agreed    statement    of    facts,    disregard    of 

provisions  of,  1686  9. 
as  to,  1685. 

construction  of  provision.  1685  S-6. 
generally,   see  analysis  of  18  pars.,   16KL 
moot  question  will  not  be  considered,  l6St 

10. 
officer    should    not    stipulate    as    to    what 

facts,  1686  11. 
question  as  to  issuance  of  search-warrant. 

1636  12. 
special  jurisdiction  conferred  by  provision 

limited,  1687  13. 
stipulation   cannot  affect  question  of  law. 

1687  14. 
what    controversy    cannot    be     submitted. 

1687  15. 
what  is  not  subject  of  civil  action  in  state 

court,  1687  16. 
what  questions  will  not  be  considered.  1687 

17. 
who  cannot  litigate  as  a  party,  16S7  18. 
Judgment  on 

how  rendered.  1687. 

may  be   enforced   or  appealed  from   as  in 

other  actions,  1687. 

SUBORNING    WITNESSES 

does  not  constitute  a  cause  of  action*  811  1S5. 

SUBPCBNA 

contempt  for  disobeying,  1794,  9410. 
disobedlenee  of 

how  punished,  2410. 

as  to,  generally,  see  analysis  of  18  pars., 

9410. 
contumacy  of  deposing  witness  to  be  re- 
ported  in  court,  2411  4. 
notary,  not  punishable,  2411  6-8. 
disobeying 

forfeiture  therefor,  2412. 

if  witness  be  a  prisoner,  how  brought  in, 

2418. 
warrant    may    issue    to    bring   witness    in 
when,  2418. 
contents  of  warrant,  2418. 
for  what  Issued,  2408. 
for  iiTltnesses 

definition  of.  2407. 

in  taking  depositions.    See  tit.  Depoaltt^na. 
generally.  2407-2418,  2489. 
hovr  issued 
as  to,  2406. 
contempt  punishable  only  by  officer  taking 

deposition,  2408  2. 
decision  in  Lezinsky's  case  overruled.  240S  3. 
generally,  see  analysis  of  11  pars.,  2406. 
to  require  att  en  dunce 

before  a  commissioner,  2406. 
before  court,  2408. 
out  of  the  court,  2408. 
how  served,  2409. 

how,  if  Witness  be  concealed,  2410. 
in  taking  depositions.    See  tit.  DcposltfloBn. 
Issued  by  notary  public  not  quashed,  2409  8. 
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SUBPCBNA  (Continued). 

Justices'  clerk  may  Issue,  8B. 

Justices  of  peace  may  Issue  to  any  part  of 

county,  1402. 
may  require  production  of  books,  papers,  etc., 

M07. 
non-residents,  service  on,  16S1. 
penalty  of  statute  for  protection  of  whom, 

34ia  13. 

person  present  compelled  to  testify,  3410. 
power  to  punish  for  disobedience  Is  Judicial, 

24ia  12-14. 
refusal    to   obey  where  Issued   by   court.   Is 
punishable,  2412  15. 
statute  conferring  power  to  punish  on  non- 
judicial officers,  unconstitutional,  2419 
16.  17. 
service  of,  how  made,  2408. 
service    on    concealed    witness,    how    made, 

2410. 
to  be  Issued  by  Judgre  on  commission  by  for- 
eign court  to  take  testimony,  2408  7. 
what  Is,  2407. 

when  witness  Is  compelled  to  attend,  2410. 
witness.     See  tit.  'Wltncsa. 
as  to,  2407-241S. 

to,  deposition  to  be  used  in  another  state, 
2488. 

SUBROGATION 

by  Judgement  debtor,  1188* 
of  surety  on  appeal  bond,  1972. 
surety,  of,  and  proceedings  to  obtain,  1188. 
to  rights  of  creditors  on  undertaking  In  at- 
tachment. 877  18. 

^^SUBSCRIBING    WITNBSS  ^ 

definition  of, 
generally, 
opinion  of, 

SUBSCRIPTION 

ihcludes  mark,  17. 

signing  across  memorandum  filling  paper  Is 
a,  2830  18. 

SUBSESaUENT   PURCHASBR 

bound  by  agreement  as  to  boundary-line  by 
former  owners,  2504  26-28. 

SUBSTANCn 

more  respected  than  form,  0  80. 

SUBSTANTIAL    JUSTICB 

the  rule,  .044,  748. 

SUBSTITUTBD   8BRVICB.    See  tit  PabllefttlOB 
of  Suminoiuk 

strict   compliance   with    code   required,    1S24 
30. 

SUBSTITUTING   LAND   FOR    MONISY 

attorney  may  not,  180  880.  ' 

SUBSTITUTION 

Is  not  amendment,  721  467-460. 

of  attorney.    See  tits.  Attonieya  at  Law|  Snb- 

•titution  of  AttorDey. 
of  Infant  heirs  succeed.  415  63. 
of  parties.     See  tit.  Snbstltiitloii  of  Parties. 
of  purchaser  pendente  lite,  416  79-81. 
of  successor  of  public  officer,  410  77,  78. 
of  surety  on  appeal  to  rights  of  Judgment 

creditor,  1672. 

SUBSTITUTION    OF    ATTORNEY 

indebtedness  of  client  to  attorney,  1580  33. 
waiver  of  notice,  1531  62,  63. 


SUBSTITUTION    OF    PARTIB8 

as  to,  generally,  410  82-126.  418-481. 
Interpleader.     See  tit.  Isterpleader. 
order  denyliig  applieatloa  to  vacate 

not  appealable,  1480  229. 
reviewable  on  appeal  from  final  Judgrment, 
1472  67. 

SUBSURFACB3    DAM 

taking  of  for  reservoir,  1756  7. 

8UCCBSSION 

privity  of,  280  149. 

SUCCBSSITB   ACTIONS 

may  be  brought,  1557. 
on  same  contract,  1557. 

SUCCBSSITB   OCCUPANCIBS.    See  tit.  Adverse 


8UCCBSSOR 
la  Interest 

declaratloii  of  decedent  as  evidence  against* 


for  obtaining  possession  of  real  property  in 

certain  cases,  1058-107L 
of  Judgments  in,  appealable,  1480  281,  232. 
submitting    a    controversy    without    action, 

1085-1087. 

SUMMARY   PROCIBBDINGS 

confession     of     Judgment     without     action, 

1082-1084. 
discharge    of    person    imprisoned    on    civil 

process.  9S  1148-1154. 
substitution  of  as  party,  410. 
of  Justice.  80,  1402. 
what  Justices  of  peace  successors  of  others, 

80,88. 
who  to  'leslgnate  succeeding  Justice,  1402. 

SUMMARY  PROCBBDINGS  FOR  OBTAINING 
POSSESSION  OF  RBAL  PROPERTY.  See 
tit.  Forcible  Bntry  and  Detainer. 

SUMMONS.     See  tit.  Frecess. 
aSldavlt 

of  service  of,  amendment,  2417  8. 
for  publication,  as  part  of  Judgment- roll, 
1128. 

before  Code  of  Civil  Procedure,  508  2. 

cannot  issue  after  delay  of  two  years,  508  8. 

from  Justices'  court,  1808. 

manner  and  time  of  issuing,  508. 
amending,  500  4. 

appearance  equivalent  to  service,  582. 
attorney's  name  not  part  of,  501  6. 
certified  copy  of  complaint  not  required  with, 

501  6. 
"citation"  not  a  summons,  488  13. 
complaint  must  be  served  with,  507. 
constructive  service  of.     See  tit.  Pvbllcatloa 
of  Sammons. 

presumptions  as  to,  2888  97. 
contains  what,  488. 
contents  of,  488,  501  7. 

as   to,  generally,  see  analysis  of  89  pars., 
488. 
corporation,   to,  cannot  be  served  upon  em- 
ployee, 518  8. 
date  in  not  conclusive,  601  9. 
defective  cannot  sustain  Jurisdiction,  534  7. 
defects  In 

motion  to  dismiss  for.  501  11. 

waived  by  pleading,  501  12. 
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SUMMONS  (Continued). 
defendants 

residing  In  different  counties,  Issuance  of, 

497. 
several,  part  only  served,  BSS. 
delay  in  Issuance  of  Justifies  dismissal,  408  7. 
delay  of  four  years  In  service  of,  effect  on 

Jurisdiction.  534  8. 
dillfirence  In  makinsr  service  of.     See  tit.  Ser- 
vice of  Snmmons. 
decided  by  court  upon  facts  in  each  case 
488  8. 
directed  how,  4M. 

direction  to  appear,  valid  when,  SOI  13-16. 
dismissal  of  action  for  failure  to  issue  or  re- 
turn, 4n, 
eminent  domain,  1767. 
escheated  estates,  1700, 
"et  al"  in,  has  no  sigrniflcance,  800  88. 
fallnre  to 
Issue 

dismissal  of  action,  008;. 
or  return,  cured  by  appearance,  OOS. 
return,  dismissal  of  action  for,  OOS. 
serve  on  husband,  effect,  000  12. 
forcible  entry  and  detainer  in,  100B»  1007. 
form  of,  400. 
fraud   as   basis    of   action    Indicated   In,   601 

17. 
ffeneral  statement  In,  sufficient,  BOO  32-87. 
headed  "district  court,"  good  In  county  court, 

San  Francisco,  SOI  8-16. 
••hereinafter"   instead   of  "hereinbefore"   Im- 
material, SOS  89. 
I        how  directed,  400. 

as  to,  generally,  see  analysis  of  39  pars., 
400. 
how  issued,  400. 

as  to,  generally,     see  analysis  of  39  pars., 
400. 
how  waived,  407. 
In    ejectment.      See    tit.   Fordble   Bntry   and 

Detttiner. 
In  eminent  domain.    See  tit.  Bmlnent  Domnln. 
in  partition  must  be  directed  to  all  parties 

Interested,  120S. 
in   proceedings    in    Justices'    court.      See    tit. 

Proeeedlnss  in  Justices'  Court. 
interpreter,  to,  SS18. 
Issuance,  time  of,  407^  008. 
issued 
how,  400. 
under  seal,  400. 
Issues 

at  request,  408  12-19. 
may,  within  one  year,  407. 
Joint  contract,  service  where  one  or  more  ap- 
pear, 407. 
Joint  debtors 

after  Judgment,  1B04-1B00. 

may  be  summoned  after  Judgment,  1804. 

not  summoned  in  original  action,  what  to 

contain,  180B. 
those    served    may    be    proceeded    against. 


limitation  on  timo  for 
Issuing,  008,  078. 
return,  008. 
loss  of,  motion  to  dismiss,  1650  6. 
lost,  alias  may  issue,  60S. 
motion  to  set  aside,  affidavit  used  at  hearing 
of  must  be  included  in  bill  of  exceptions. 
1400  2-6. 
must  contain  what,  400. 
nature  of  action  to  be  stated  in,  601  18-22. 
need   not   be  issued  on   cross-complaint,    OSS 
110-112. 

notice  in 

an    alternative,    does   not   make    summons 
void,  602  23,  24. 

need  not  be  an  alternative,  008  26,  26. 

of  motion  to  quash,  408  9. 
object  of  summons,  602  27. 
objection  to,  408  10. 
partition,  service  in,  1208. 
police  courts,  in,  1405. 
proof  of  service 

by  admission  of  defendant,  620. 

certificate  or  affidavit  must  state  wh&t.  SaOL 

how  made,  620. 

in  case  of  publication,  620. 

made  by 

person  other  than  sheriff,  620. 
sheriff,  620. 
pvblication 

affidavit,  614,  1277. 

concealed  defendant,  614. 

depositing  summons  and  complaint  in  post- 
office,  620. 

foreign  corporation  having  no  agent,  etc., 
614,  620. 

in.  suit   to   determine  adverse  claim,   1370, 
1277. 
against  unknown  owners,  1277. 

Judgment-roll,  1120. 

manner  of,  620. 

non-resident,  614,  620. 

of,  default  for  failure  to  answer,  procedure. 
080. 

procedure,  614. 

service  by,  614,  620. 

■     mechanics'  Hens,  1707. 

time  and  frequency  of,  620. 

when  and  how  made,  614. 

when  complete,  620. 
reference  in  to  complaint  on  file,  502  18. 
relief  from  Judgment  when  no  personal  ser- 
vice, 080. 
return,  607,  620. 

by  person  other  than  sheriff,  507« 

by  sheriff,  manner  of,  607. 

limitation  of  time  for,  008,  078. 

of,  time  of  in  forcible  entry,  1005. 
returned,  how,  607« 
seal  essential  to  validity  of,  502  29,  SO. 


1S71  0-0. 


Judgment-roll,  part  of,  1120. 
Jurisdiction  acquired  by  service,  682. 
Justices'  court.     See  tit.  Jvstlees'  Court. 

alias  summons  in,  1800. 

as  to,  1808*1870. 

from,  service  by  sheriff  and  deputy,  85. 


by  publication  In  Justices'  court, 
how,  607,  511. 
service  of.    See  tit.  Service  of  8 
admission  of,  620. 
appearance  equivalent  to, 
by  person  other  than  sheriff, 
by  publication,  in  partition  suit, 
by  sheriff,  manner  of,  607. 
copy,  complaint,  etc,  607,  511. 
fixes  date  of  appearance,  601  10. 
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SUMMONS   (Continued). 
Bervlce  of    ' 

Srlves  Jurisdiction,  6S2. 

in  action  asalnst  vessels,  186B. 

may  be  proved  by  affidavit,  2418. 

not    personal,    allowing    appearance    after 

Judgment,  680. 
on  county,  city,  or  town,  511. 
on  domestic  corporation,  511. 
on  foreign  corporation,  511. 
on  guardian,  611. 

of  Infant  or  lunatic,  3181. 
on  incompetent  persons,  mode  of,  STS  38-40. 
on  infant  under  fourteen,  511. 
on  insane  person,  611. 
on  master,  etc.,  of  vessel,  1SB6. 
on  part  of  defendants,  procedure  after,  6SS. 
personal,  when  necessary,  611. 
proof  of,  686. 
publication,  by,  614,  620. 
return,  607,  620. 
several  defendants,  service  on  some,  effect, 


where  parties 

associated  in  business, 
transact  business  under  common  name, 
448. 

several  defendants,  some  served,  628. 

ships,  actions  against,  1864. 

signature    of    clerk    printed   with   seal    suf- 
ficient, 602  31. 

signed  by  clerk,  480. 

Spanish  language,  180,  1669. 

special  appearance  to  dismiss,  486  11. 

superior  courts.     See  tit.   Saperlor  Coorts* 

telegraph,  service  by,  1688. 

time  for  issuance  of  limited  to  one  year,  488 
20,  21. 

waiver  of 

by  appearance,  486  15. 
by  writing,  488  18. 
right  to,  488  22. 

when  may  issue,  487. 

which  of  to  be  served,  688  50. 

with  proof  of  service  not  required  in  default 
Judgment,  884  41. 

withdrawal  of  for  further  service,  604  4. 

91JXDAY.    See  tit  Holldayik 

a  holiday,   11. 

holiday  falling  on,  next  day  celebrated,  11. 
service  of  notice  of  motion  for  new  trial  on, 
1624  29. 

SUNDAY    ULW 

violation  of,  a  misdemeanor,  108  14. 

SUPBRINTBNDBNT 

of  railroad,  exempt  from  Jury  duty,  148. 
of  school,  exempt  from  Jury  duty,  148. 

^   SITPBRIOR  COURT.     See  tiU.   Cowta  of  Jiu- 
\  tieey  ProlMite  Covrty  Svpcrior  Jvdire* 

actlona 

in,  transfer  of,  88. 

to  recover  taxes  in,  character  of,  77  88-91. 
adjournments  of,  70. 

as  simple  recess,  70  2,  8. 
always  open  for  business,  81  167. 
amount  in  controversy  controls  Jurisdiction, 

76  64-83. 
appeal  to.    See  tit  Appeal. 

as  to,  1488-1608. 


appellate  Jurisdiction  of, 

apportionment  of  business  where  more  than 

one  Judge,  67. 
certified  copy  of  list  of  Jurors  to  be  filed  with 

clerk,  147. 
certifying  cases  to,  from  Justices'  court,  88. 
chambers,  power  at  118,  127. 
costs  on  review,  other  than  by  appeal,  1648. 
courts  of  record  may  make  rules,  107. 

as  to.  generally,  see  analysis  of  83   pars., 
107. 
docketing  Judgment  of  Justices'  court.  1884. 

execution,  1884. 
equitable  Jurisdiction  of,  74  80-60. 
held  by  Judges  from  other  counties,  08. 

constitutionality  of  provision.  08  3,  4. 

presumption  as  to,  08  7-10. 
holding  court  by   one  Judge  for  another   at 

governor's  request,  118. 
in  different  counties,  number  of,  06,  07. 
incidental  powers  and  duties  of.  106. 
Judges  of.     See  tit.  Superior  Jadgres. 

elections  of,  00. 

two  or  more  Judges  in  certain  counties,  07. 
Judicial  days.    See  tit  Jvdldal  Days. 

Jvrlsdletion 

appellate,  has,  in  what  cases,  88. 

concurrent  with  Justices'  courts,  101. 

in  eminent  domain,  81  162,  1702. 

in  felonies  and  misdemeanors,  81  163-166. 

in  habeas  corpus,  82  189-194. 

in  injunction,  81  169-186. 

in  insolvency  proceedings,  78  106-126. 

in  mandamus,  81  168. 

in  quo  warranto,  82  187,  188. 

is  original  and  appellate,  71. 

kinds  of,  71. 

of  actions 

for      trespass      against     United      States 

marshal,  77  100-102. 
relating  to   real   estate,   title   or  posses- 
sion, 77  92,  93. 
to  recover  penalty 

against   railroads   for  excessive   fares, 

77  94. 
for  exacting  illegal  tolls,  77  99. 
of   controversy    relating   to   sale   of   state 

lands.  77  96-98. 
original,  has  in  what  cases,  71« 
to  change  names,  1794. 
to  issue  writs,  81  166,  167. 
Justices   of  peace,   shall  designate  which   of 

two   is  successor,   when,   1402. 
may  make  rules,  when,  107. 
may  vacate  its  Judgment,  in  what  cases,  1111. 
number  of  Judges  of,  07. 
of  city  and  county  of  San  Francisco,  07. 
original  Jurisdiction  of,  71. 

as  to,  generally,  see  analysis  194  pars.,  71. 
phonographic  reporter  for,  169-108. 
lances  of  holdlns  eovrt 
change  in,  118. 
parties  to  appear  at  place  appointed,  114. 


and  authority  of,  72  6-21. 
of,  on  appeal,  1601. 

respecting  conduct  of  proceedings,  106. 
as  to,  generally,  see  analysis  of  29  pars. 
106. 
probation  committee.   See  tit  Probation  Cont- 
mlttee. 
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SUPERIOR  COURT   (Continued). 

proceedingrs  in  case  of  absence  of  Judire,  118. 

adjournment  from  day  to  day,  113. 

adjournment  till  next  regular  session,  118. 
process  extends  to  all  parts  of  state,  8S. 
process  of,  88, 

publicity  of  proceedings,  104. 
record,  superior  courts  are  courts  of,  29. 
remitting  Judgment  to,  68. 
rooms  for,  how  provided  and  furnished,  114. 
rules 

power  to  make.  107. 

take  effect  when,  108. 
seals  of.     See  tit  Seals* 

as  to,  118. 
sessions  of 

as  to,  70. 

by  Judge  of  another  court,  118. 

held  at  county  seats,  70. 

held  by  Judge  at  request  of  governor,  88  11. 

number  of  in  counties  having  two  or  more 
Judges,  87. 

regular,  when  held,  70. 

special,  when  held,  70. 
sheriff    to    provide   court-rooms,    etc,    when, 
114. 

as   to,   generally,   see  analysis   of   9  pars., 
114. 
sittings  of  court 

private  when,  104. 

public  when.  104. 
testamentary  and  probate  matters,  76  51-63. 
to  be  held  in  each  county,  88. 
transfer 

of  action  to  another  court,  manner  of,  480, 
488. 

of  books,  papers,  etc.,  88. 

to,  from  Justices'  court 
Jurisdiction,  1382. 
when  and  how  effected,  1382. 
vacation  of  Judgment,  grounds  for,  1111« 
venue  of  actions  in,  73  22-29. 
writs,  power  of  to  issue,  71. 

8UPBRIOR    JUDGBS.     See  tit.  Superior  Court, 
absence 

illness,    or    disability,    appointment    of    sub- 
stitute, lis. 

of.  authority  of  court  commissioner,  158. 
acknowledgment,  may  take,  128. 
acting    in    another    county,    presumption,    88 

7-10. 
affidavit,  may  take,  128, 
attorney  may  be  selected  to  act  as,  88. 
by  agreement  of  parties,  88. 
chambers,  at,  powers  of,  110. 
change  of,  for  bias,  etc.,  procedure,  120. 
computation  of  years  of  offlce,  68. 
decedent's  estate 

may  present  claim  against,  1943. 

proceedings     where     claim     presented     by, 
1943. 
deposition,  may  take,  128. 
disqualification  to  sit  or  act.  120. 

as  to,  generally,  see  analysis  96  pars.,  121. 
dlsqualifled 

change  of  venue,  80  5. 

transfer  of  cause  to  another,  400. 
election  of,  etc.,  88,  117. 
eligibility,  117. 

expenses   of,    incurred   in  holding   court   for 
another,  118. 


from  other  counties  holding  courts,  88. 
guardianship   matters,  powers   of,   at  cham- 
bers, in.  118. 
holding  court 

at  request  of  governor,  118. 
as  to,  generally,  see  analysis  of  9  pars.. 
118. 
in  another  county,  88,  118. 
Ineligibility    to    other    than    Judicial    office, 
118. 

Jurors 

designating  the  estimated  number  of,  144. 

selection  of.  144. 
may  hold  court  in  another  county  when,  88. 
may  present  claim  against  estate.     See   tit. 

Claims  against  Elstate. 
may  take  acknowledgment,  affidavit,  deposi- 
tion, 128. 
not  to  have  partner  practising  law,  127. 
not  to  practise  law,  127. 
number  of  Judges,  88,  87. 
order  of 

directing  Jury  to  be  drawn,  148. 

to  impanel  grand  Jury,  18<L 


as  to  conduct  of  proceedings,  127. 
of  at  chambers,  118. 

as  to,  generally,  see  analysis  of  22  para.. 
119. 
out  of  court,  127,  1807. 
to  punish  for  contempt.  128. 
to    take    acknowledgments    and   affidavits. 


pro  tempore, 

probate.     See  tit  Probate  Court. 

rr.p.tters.  power  of,  at  chambers.  In,  118. 
qualifications  of,  117. 
iL'Sidtnce  of,  117, 
sicknoss.    absence,    or    disability,    requesting 

some  other  Judge  to  sit,  118. 
successor  to  Justice,  superior  judge  when  to 

designate,  1402. 
term  of  office,  87. 
▼acnncy  In 

appointee   holds    until   next   general    elec- 
tion, 88. 
office,  governor  to  fill,  88. 
one  elected  to  fill  holds  for  remainder  of 
unexpired  term,  80. 
writs,  power  of,  to  Issue,  71, 

SVPBRSE2DBAS 

directed  to  lower  court,  1448  93,  94. 

ground  for  issuance  of,  1440  96. 

Issue  to  prevent  sale  of  pledge,  when,  1490 

98. 
object  of,  1480  97. 
office    6f   injunction   not  performed   by.    1448 

96. 
on  appeal  from  ordier.  1440  92. 

smPEIITISOR.    See  tit.  Board  of  Supervisors. 

action  to  recover  compensation  for  services 
as  road  commissioner,  limitation,  203 
44. 

selection  of  Jurors,  144,  148. 

vacancy  in  office  of  Justice,  supervisors  to  fill. 
04. 

SUPPLBMENTA  L 

allowed  when.  870. 

as  to,   generally,  see  analysis  of  69  pars., 
870. 
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SUPPLEMENTAL  (Continued). 

complaint.     See  tits.  Complaint i  Plcftdlnss. 
and  answer,  when  allowed,  870, 
briniTing   in   new   parties,   bar   of  statute, 

828  12. 
in  partition,  1208. 

In  suit  on  claim  against  estate.     See  tit. 
Claims  asalnst  Elstate. 
pleadlnss 

to  bring  in  necessary  parties,  44S. 
to  revive  judgment,  1186. 

SUPPLBMBNTARY    PROCBBDINGS 

a  substitute  for  creditors'  bill,  1296  8. 
adverse  claim  of  garnishee,  1206  6. 
aAAavlt  to  proaoevte 
as  to,  1208  3. 
purpose  of.  1206  4. 
sufficiency  of,  1208  8. 
any  debtor  of  Judgment  debtor  may  pay  the 

latter's    creditor,    1207. 
appointment  of  receiver  upon.  020  80. 
arrest  of  debtor,  1200. 
attorney  may  sue  out,  102  271,  272. 
commitment  of  debtor,  1206. 
construction  of  provision  as  to.  1206  3. 
contempt  for  disobeying  orders  in,  1212. 
creditors'   bill  used  as  substitute  for  statu- 

tory  proceedings,  1206  4. 
4ebt 

secured  by  mortgage  may  be  reached  by, 

1206  5. 
Which  may  be  reached  by,  1208  10. 
*'debt,"   as  used  in  provision  as   to   garnish- 
ment, 1200  19. 
debtor 

maat  answer  concersJAg  property 
to  whom,  1204. 
when,  1204. 
need  not  answer  outside  of  county,  1204. 
required    to    answer    concerning    property 
when.  1204. 
as  to,  generally,  see  analysis  of  17  pars., 
1204. 
decision  of  Justice  is  mere  order,  1618  33. 
default  cannot  be  entered  upon  affidavit.  1206 

11. 
disobedience  of  orders,  how  punished,  1212. 
entirely  statutory,  1206  10,  11. 
czamlnatloii  of 

debtors  of  Judgment  debtor,  or  those  hav- 
ing property  belonging  to  him.  laOT. 
as  to,  generally,  see  analysis  of  19  pars.. 
1208. 
party  necessary  to  application  of  property, 
1208  12,  13. 
findings  need  not  be  brought  up  by  bill  of 

exceptions,  1461  21. 
generally,  1204-1212. 
in  Justices'  court,  1807. 

Judge  may  order  property  to  be  applied  on 
execution.  1209. 
as   to,   generally,   see   analysis   of  7    pars., 
1209. 
Jurisdiction  of  court,  1200  14. 
money  held  by  officer  not  taken  at  time  of 
arrest  not  held  in  official  capacity,  1200 15. 
notice  in.  1661  11. 
order 

in.  appealable  when.  1401  233. 
to  pay  money  in  custody  of  officer.  1200  17. 
ordering  property  applied  on  execution,  1200. 


patent  right,  interests  may  be  reached  on, 
1206  17. 


as  in  original  cause,  1206  12,  13. 

do  not  imply  any  notice  of  garnishment. 

1200  18. 
to  compel  dolvtor  to  appear  la 

affidavit  as   basis   for  commencing  pro- 

ceedingrs,  1206  8. 
as  to,  1206. 

construction  of  provision  as  to,  1206  4. 
equitable     circumstances     need    not    be 

shown  to  Justify,  1206  6. 
finding  not  required,  1207  7. 
In    what   case    debtor   may    be   arrested, 

1206. 
issues  not  required,  1207  8. 
Judgment  as  property  within  meaning  of 

provision,  1207  i. 
parties  to  proceedings,  1207  11. 
what  ball  may  be  given,  1206. 

as  to,  see  analysis  of  13  pars.,  1206. 
when    proceedings    may    be    commenced. 

1207  12. 
witnesses  may  be  called  and  examined  on 
either  side,  1207  13. 
vpoa  claim  of  another  party  to  the  prop- 
erty or  oa  denial  of  Indebtedness  to 
Jadarmcnt  debtor 
action  based  upon  order,  proof  required, 

1211  3. 
adverse   claim   of   garnishee   is  substan- 
tially set  forth,  when,  1211  4-7.  , 
as  to,  1210. 
constitutionality  of  statute,  1211  8. 


by  Judgment  debtor,  1A12  11. 
of  property  to  third  person  by  garni- 
shee. lAll  9.  10. 
creditors,  who  are  entitled  to  trust  fund, 

1A12  12. 
denial   in   bad  faith  and  for  purpose  of 
delay,    authority    of    court,    1212  13. 
14. 
due  process  of  law  on,  1212  .16. 
findings  as  to  bad  faith.  1212  17. 
garnishee    may    pay    money    into    court, 

1212  18. 
generally,  see  analysis  of  20  pars.,  1210. 
indebtedness    denied    by    garnishee,    1212 

19. 
remedy   of   creditors   against   fraudulent 
assignee,  1212  20. 
property  or  credits  may  be  reached  by,  1203 

14. 
punishment  of  Judgment  debtor  for  contempt 

of  order,  1206  15. 
purpose  of  proceedings,  1206  16. 
supplants   proceedings  in   equity,   1206  9. 
undertaking  of  debtor,  1206. 
what  court  controls,  1618  34. 
witness  to  testify,  1200. 

SUPPORT   OP   FAMILY.    See    tits.     Allo^vancei 
Estate  of  Deceased  |  Family  AUovrancc. 

actual     residence     not     necessary.      See     lit. 

Homestead. 
administration  when  estate  does  not  exceed 
$1500,    1030. 
as  to,   generally,   see  analysis  of  16  pars., 
1031.' 
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SUPPORT   OF   FAMILY    (Continued). 
■Ilotvance 

not  applied  to  debt  of  widow,  lOSB  5. 
payment  of,  1025. 

as  to,  grenerally,  see  analysis  of  10  pars., 
102S. 
amount  of  allowance  for,  how  fixed,  1M6  3. 
appeal 

and  finality  of  order,  1006  4. 

by  administrator,  1081  6. 

by  children,  1081  6. 

death    pending:,    abatement    of   proceeding, 

1031  3. 
from   order  flxlns 

administrator  has  right  of,  1028  7. 

as  to,  1022  6. 

bill  of  exceptions  and  settlement  6f,  1082 

8. 
conflict  of  evidence,  1082  9. 
death   pending,  property  of  widow,  1028 

17. 
presumption,  1088  10. 
from   order  setting  aside  homestead,   1010 

9-13. 
stay  of  execution,  1025  3. 
undertaking  on,  1081  4. 
construction  of  provision  for,  1006  5,  6. 
control  of  widow,  cannot  convey,  1007  7. 
creditor  is  not  entitled  to  contest,  1026  4. 
death    pending    appeal,    property    of   widow, 

1028  17. 
debt  of  widow,  allowance  not  applied  to,  1026 

6. 
discontinuance  c  allowance,  1088  20. 
discretion  of  court,  1026w 

as  to  necessity  and  amount,  1028  18,  19. 
as  to  reduction  of,  1024  89. 
distribution  to  be  made  to  heirs,  1028  15. 
:  estate  worth  less  than  $1500,  1028  16. 

<  family,  definition  of,  1028  17,  18. 

heirs  have  vested  title  In,  1028  19. 

how  title  vests,  1028  20. 

money  in  lieu  of  limited  homestead,  1020  21. 

nature  of  Interest  acquired,  partition,  1020 

25. 
particular  heirs  should  not  be  named,  1020 

26,   27. 
possession,  right  of  cotenant,  1020  28. 
title  to  property  Is  not  affected  by  order, 

1080  86-39. 
validity  of  erroneous  order,  vesting  of  title 
under,  1080  40. 
duration  of  order,  1007  8. 
election  of  widow  to  take  bequest  In  lieu  of 

allowance,  time  of,  1088  14. 
equity  court  will  not  review,  1024  26. 
estoppel    of    widow    by   voucher,    1025   6. 
evidence,  what  is  competent  on,  1024  27. 
exemption  from  execution  of  money  granted 

as,  1024  28. 
financial   ability   of  widow  immaterial,   1028 

21-23. 
findings    on,  as  to  what  are  implied,  1028  24,  25. 
granted   before   return   of  inventory  ceases, 

when,  lOOT  9. 
invalid  second  marriage,  lawful  widow  en- 
titled, 1081  9. 
liens  not  affected  by,  1081  10. 
making  extra  allowanee 

agreement  to  live  separate,  effect  of,  1028 
12,  13. 


loniit 

how  fixed,  1022  2. 

property  set  apart  as  exempt,  1022  4. 

what  considered  in  fixing,. 1022  3. 
appeals  allowed  from 

administrator  has  right  of,  1022  7. 

as  to,  1022  6. 

bill  of  exceptions,  settlement  of,  1022  8. 

conflict  of  evidence,  1022  9. 

presumptions  on,  1022  10. 
application  of  provision,  1022  11. 
as  to,  1021« 

bequest  in  lieu  of,  time  of  election,  1828  14. 
collateral  attack  on,  1028  15. 
competency  of  widow  as  witness.  1925  45. 
conclusiveness  of  order,  status  of  persons, 

1023  16. 

death  pending  appeal,  property  of  widow, 

1028  17. 
discontinuance  of  allowance,  1028  20. 
dlseretloa 

as  to  necessity  and  amount,  1028  19. 

of  court,  1028  18. 
equity  court  will  not  review,  1024  26. 
evidence  on,  1024  27. 
ex  parte  order,  notice  not  required  and  new 

trial  not  allowed,  1024  29. 
exemption  from  execution,  1024  28. 
financial  ability  of  widow,  1028  21-23. 
findings  on,  1023  24,  25. 
generally,  see  analysis  of  45  pars.,  1021. 
insolvency   afterwards   ascet-tained,    effect, 

1024  32. 

modification  of  order,  1024  38. 
money  on  hand  Immaterial,  1024  34. 
party  who  may  petition  for,  1024  35. 
practice  and  evidence,  1024  36. 
profit  from  allowance,  widow  not  charge- 
able with,  lOM  37. 
question  of  relationship  of  applicant  to  de- 
ceased, 1024  38. 
reduction  discretionary,  1024  39. 
remarriage  of  widow  terminates  allowance, 
1024  40. 
effect  as  to  children,  1824  41. 
right  to 

statutory,  1024  42. 

superior    to    that   of    testamentary   pro- 
vision. 1025  43. 
time  of  making  application,  1025  44. 
minor   children    may   remain    In     decedent's 
house,  1006. 
as  to,  generally,  see  analsrsis  of   10  pars., 
1006. 
money  in  hand  immaterial,  1024  34. 
mortgage  by  widow  for  support*  application 

to  payment  of,  1025  7. 
motlce 

character  and  sufllclency  of,  1081  11. 
to  creditor  is  not  required,  1088  12. 
outstanding   titles   and   pending  actions   not 

affected,  1088  IS. 
party  who  may  petition  for,  1024  35. 
paTmeat 

made  without  previous  order,  1026  8. 

allowance  final,  1028  9. 
of  allowance,  1085. 

as  to,  generally,  see  analysis  of  10  pars., 
1025b 
prior  to  order,  1026  10. 
practice  on,  1024  86. 
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SUPPORT   OF   FAMILY    (Continued). 

profit  from  allowance,  widow  not  chargeable 
with*  1034  87. 

property   ejcempt    from   execntlan    to   be   set 
apart  for  vae  of  faailly 
as  to,  1007. 

generally,  see  analysis  of  160  pars.,  1008. 

homestead,   1000  1-146. 

other    exempt    property,    1081    146-150. 

property  set  apart 

children    have    an    Interest    although    set 

apart  to  widow,  1027  4-6. 
conflict  of  provision,  1027  7. 
construction  of  provision,  1027  8,  9. 
date  of  decree  is  time  of  vesting  of  home- 
stead set  apart,  1028  10-13. 
how  apportioned  between  widow  and  chil- 
dren, 1028. 
as  to,  generally,  see  analysis  of  40  pars., 
1020. 
relationship   of   applicant   with    deceased,    a 

question  of  fact,  1024  38. 
sale  not  provided  for,  10S2  14. 
separate  property  not  included,  1082  16. 
"until   further  order  of  the  court,"  in,   1007 

10. 
vesting  of  estate  set  apart,  1082  16. 
voucher  estops  widow,  1026  6. 
when  all  property  other  than  homestead  to 

go  to  children,  1082. 
widow   and   minor   children   may   remain    in 
decedent's  house,  1000, 
as  to,   generally,  see  analysis  of  10  pars., 
1000. 

SVPRBllIfi:   COURT.     See   tits.    Camrtm  of  Jas- 
tlcei  Snpreme  Court  Justice. 

absence  or  disability  of  chief  Justice,  84. 
adjournments  of,  85. 

do  not  prevent  sittings,  86. 
always  open  for  business,  86  2. 

appeals 

dismissals  of.     See  tit.  Appeals. 

on  stipulation,  1484. 
from  Judgment,  may  take  what  action  on, 

1460. 
in  probate  proceedings  and  contested  elec- 
tion cases,  60. 
appellate  Jurisdiction  of,  88. 

appllcatloa  to  hear 

case  in  bank,  before  and  after  Judgment, 

88. 
original  proceeding,  86. 
apportionment  of  business,  88. 

attorneys 

admission   of,   184. 

of,  who  are,  184. 

removal  or  suspension  of,  100. 
bailifr,  158,  150. 

appointment  and  tenure  of  office,  160. 

duties  of,  150. 

number  and  qualification  of,  168. 
bank,  88. 

bill  of  exeeptloaa 

application  to,  for  proving,  1087. 

settlement  of,  83. 
business  of,  82-84. 
calendar,  17. 

calling  of,  26.  ' 

and  other  writs,  86,  85. 


chambers,  t>owers  In,  110,  127. 

chief  Justice,  absence  or  disability,  84. 

civil  cases,  24. 

clerk  of,  168. 

Goncurreaco 

in  decision,  88^  86. 

in  issuing  writ,  86. 

necessary  to  transact  business,  86. 
conferring  other  than  Judicial  functions  pro- 
hibited, 28  6. 
conflicting  orders  of  superior  court  with,  in 

injunction  disregarded,  824  163. 
consists  of  what,  88. 
constitution  of,  80. 
eonrt  la  baak 

as  to,  88. 

chief  Justice  to  preside,  88. 

convening,  88. 

generally,  see  analysis  of  10  pars.,  88. 

Judarmeat 

concurrence   of   four   Justices   necessary, 

83. 
finality  of,  88. 
rehearing,  88. 

ordering  case  to  be  heard  by,  88. 

presence  of  four  Justices  necessary, 
court- rooms,  furnishing,  etc.,  84.' 
criminal    causes,    24. 
death  of  party.     See  tit.  Death, 
decialona 

all  questions  to  be  passed  upon,  42. 

of  to  be  in  writing,  86. 


as  to,  82. 

assignment  of  Judges  to,  82. 
chief  Justice  may  sit  in  either,  82. 
disagreement  of  Judges,  transmitting  case 

to    other    department,    or    to    court    in 

bank,  82. 
interchanges  between  Judges,  82. 
JadSBient 

concurrence   of   three   Judges   necessary, 


rehearing, 

nuitiber  of. 

one  or  more  Justices  may  adjourn,  82. 

powers  of  in  hearing  causes,  ,82. 

rehearing  case  where  three  Judges  do  not 
concur,  82. 

three   Judges    necessary   to    transact    busi- 
ness, 82. 
dismissal   of  appeal.     See  tit.  Appeal. 
disqualification    of   Judges,    120,    1882. 
exception    to    transcript.      See    tits.    Appeal) 

Traascrlpt. 
expenses,  etc.,  of,  84,  86  3,  4. 
habeas  corpus.     See  tit.  Habeas  Corpus. 
held  where,  84. 
in  bank,  82,  88. 
incidental  powers,  106-100. 
Judges 

disqualification    of.      See    tit.   Judges. 

election,  etc.,  80. 

power  of  single,  82. 
Judgment  of.    See  tit.    Jndgmeut. 

as  to,  32,  33. 

may  affirm,  reverse  or  modify,  42. 

powers    of   supreme   court   in    relation    to, 
42. 

to  be  remitted.  42. 

when  becomes  final,  38. 
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SUPREME  COURT  (Continued). 
Jnrladletlom  of 

appellate,  85,  86,  4S. 

as  to,  generally,  see  analysis  103  pars.,  9T, 
criminal,  86. 

is  orlgrlnal  and  appellate,  8S. 
kinds  of  jurisdiction,  35. 
lost  after  remittitur,  48  87-93. 
original,  38, 

as  to,  see  analysis  of  23  pars.,  86. 
where   no  mode  of  exercising  jurisdiction 
I  provided,  85,  187. 

justices  of.  See  tit.  Sapveme  Court  J««tiee* 
law  of  the  case,  *'stare  decisis,"  48  94-100,  68 

312-316. 
mandamus  and   other  writs.     See  tits.  Mas* 

damns  I    "Writs. 
modifying  judgment,  42. 
new  trial,  effect  appeal,  50  138-167. 
officers  of,  traveling  expenses,  84. 
open  always,  84. 
opinions,  85. 

must  be  in  writing,  85,  42. 
ordering  case  to  be  heard  in  bank,  88. 
originals,   inspection   of.     See  tit.  Brldence. 
phonographic  reporter,  provided  for  in  Polit- 
ical Code,  159. 
power  in  appeal  cases,  48. 

as  to,  generally,  see  analysis  380  pars.,  41. 
probate  appeals,  preference  given,  66. 
quorum,  82. 
reasons  for  decisions,  86. 

reeord 

on  appeal,  court  will  not  go  outside  of,  55 
228-234. 

supreme  court  is  court  of,  29. 

transfer  of  from  old  to  new  court,  66. 
rehearing,  88. 
remedial  powers  of,  42. 
remittitur.     See  tit.  Remittitur. 

as  to,  42,  1475. 

in  transferred  cases,  66. 
reporter,  duties  and  powers  of,  prescribed  by 

Political  and  Penal  Codes,  158. 
reversal  by,  42. 
rooms  for,  34. 

rales 

contain    provisions     regarding     procedure, 

1581  73. 

order  or  judgment  being  set  out  at  length 
in  petition,  effect,  1581  74. 

power  to  make,  107. 

when  take  effect,  109. 
schedule  of  title,  1. 
seal,  115. 

secretaries 

appointment  and  tenure  of  office,  158»  150. 

duties  of,  158. 

number  and  qualification  of,  158. 

service 

evidence   of.     See   tit.    Service. 

of   transcript.     See  tit.  Transcript. 
sessions,  34,  35. 
stare  decisis,  60  812-316. 
terms,  80,  81,  34. 
transfer  of 

books,  papers  and  actions,  66. 

papers  to  new  court,  66. 

records,  actions  and  proceedings,  66. 
traveling  expenses,  84. 


election  to  fill,  81. 

in,   appointee   to   hold   until  nest   general 

election.  81. 
in,  governor  to  fill,  81. 
when  and  where  held,  84. 

will  modify  judgment  by  striking  out  par- 
ticulars, when,  961  44. 
writ  of  habeas  corpus,  any  Judge  may  issue, 

66. 
writs 

concurrence   of  three  judges  necessary  to 

issuance,  66. 
what,  may  issue,  86. 

SUPRBBIB  COURT  JU8TICK.   See  tit.    Supreme 
Conrt. 

as  to,  80. 

attorneys,  examination  of  candidates  for  ad- 
mission as,  166. 
bill  of  exceptions 

power  of,  respecting  settlement  of,  1966L 
settlement  by,  1067. 
chambers,  powers  at,  119. 
chief  Jaatlco 

absence  or  inability  of,  selection  of  sub- 
stitute, 88. 
eligibility,  117. 
to  apportion  business.  88. 
classification  of  for  purposes  of  determining 

term  of  office,  80. 
computation  of  terms  of  office,  81. 
de  facto,  who  are,  81  6-9. 
de  jure  cannot  be  de  facto,  81  9. 
disqualification  of,  what  matters  amount  to^ 

120. 
election  of,  SO. 
eligibility,  117. 
generally,  81. 

ineligible  to  any  other  office  or  public  em- 
ployment, 118. 
may  take  acknowledgment  affidavit,  deposi- 
tion, 128. 
not  to  have  law  partner,  127. 
remedial  powers  of,  1472. 
terms  of  office,  80. 
traveling  expenses,  84. 

SUPRBUnC  COURT  OF  THSS  UNITBD  STATES 

judicial  notice  of  opinion  of.  2801  36. 

SURETY.    See  tits.  Bonds|  Official  Bonds  |  Un- 
dertakings. 

action 

against    principal    to    recover    amount    of 
judgment  not  founded   on  written   in- 
strument within  statute,  287  145. 
by  for  contribution,  statute  of  limitations. 

280  25. 
by  on  note  for  contribution  not  founded  on 
written   Instrument   within   statute   of 
limitations,  280  25. 
to  enforce  contribution,  limitation,  811  136, 

137. 
to   compel   satisfaction   of  debt   for  which 
surety  bound,  1560. 
administrator's    bond,    on,    release    of,    1870» 

1871. 
approval  of,  1146. 
attachment^  In, 
exception  to,  872. 
justification  of,  872. 
bound,  principal  is  also. 
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SURETY  (Continued).* 

cannot  counterclaim  individual  debt,  Md  108. 
cannot  set  up  counterclaim  for  principal,  6ll 

16,  «1«  105-109. 
citation  to  auretiea  on  adminiatrator'a  bond, 

1807. 
contractor's  bond,  on,  1719. 
contribution,  1190. 
corporation  as,  UMim  1070. 

Jurisdiction  and  powers  of  insurance  com- 
missioners over,   1S69. 
may  become  on  undertaking,  1609. 
as   to.   generally,   see  analysis   of  6  pars., 

ism. 

estoppel,  bound  by,  2897. 
exceptions  to,  1140. 

in  attachment  in  Justices'  court,  ISSa. 
on  appeal  bond  to  superior  court,  14tl8. 
on  attachment  of  vessel,  ISSe. 
has  no  right  of  appeal,  when,  1412  45,  46. 
indemnity,    on    notice    by    sheriflP    of    action 

against  him,  efTect,  ises. 
injunction,  upon,  exception  to,  88S. 
Joinder   of,   in   action   on   negotiable   instru- 
ment, 44M. 
Judgment  against,  1147. 

entry  of,  on  five  days'  notice,  1B68. 
officer  conclusive  against,  when,  1568. 
on  guardian's  bond  should  not  be  in  gold 
coin,  1137  156. 
Justification  of.    See  tit.    JiistUlc«tioB« 
as  to,  114e. 

extension  of  time  for,  1602. 
in  attachment,  911. 
in  Justices'  court,  88. 
on  administrator's  bond,  1897. 
on  appeal,  1400. 

bond  to  superior  court,  1408. 
effect  of  failure  of,  1404  13. 
'  on  attachment  of  vessel.  1856. 

ItablUty 

inter  se,  settling  by  action,  IBOO. 
of,   on   undertaking   to   stay   money  Judg- 
ment, 14SS. 
new  security,  application  for,  from  adminis- 
trator. I860,  1870. 
objection  to,  waiver  of  by  failure  to  except. 


of  administrator  and  executor,   liability  of, 

1801  12. 
of  deceased  person.    See  tit.    Claims  Against 

E^state. 

of    public    administrator    continued    beyond 

term,  when,  2187  7. 
on  appeal  bond.  See  tit.  Appeal  bond. 
on  appeal  substituted  to  rights  of  Judgment 

creditor,  when.  1072. 
on  note  of  third  person  secured  by  mortgage, 

rights  of,  1228  67. 
on    official    bond,    action    against    principal 

barred,   effect,  202  29-89. 

•a  replevlii  bond 

may  appeal,  1412  47,  48. 
may  intervene,  488  100-102. 

OB  undertaking 

of  receiver,   liability,  088  8. 
on   appeal.      See   tits.   Appeal  In  Civil   Ao- 
tlonsf    Undertakings. 

paying     Judgment,     compelling     repayment, 
1100. 


prlnelpal 

bound  when  surety  is, 

from  what  time  bound, 

qualiflcations  of,  1070. 
referee,  surety  cannot  be,  1044. 
replevin 

bond,  on,  when  not  bound  by  aiBdavit  of 
value,  686L 

in  exception  to,  800, 

in.  Justification  of,  807* 


appeal-bond,  1072. 

on  payment  of  Judgment,  1100,  1072. 

right  of  and  proceedings  to  obtain,  1100. 
sued,  alone  where  obligation  several,  400  27. 
undertaking  becomes  effective,  when,  1146. 
waiver  of  objections  by  failure  to  make, 
when  bound,  principal  is  also,  2827. 

SURGBJOBT 

cannot  be  examined  as  witness,  when, 

SURPLUS  MONBY 

in  mortgage  foreclosure,  to  be  deposited  in 
court,  1284. 

SURPLU9AGBS 

does  not  qualify  pleading,  606  810. 
not  ground  of  demurrer,  O70  24. 
unlawful  and  wrongful  is  treated  as,  when. 
788  66. 

SURPRISES.  See  tit.  New  TrIaL 
affidavit  as  to,  1100  10. 
amendment  on  ground  of,  686. 
as  ground  for  relief  from  default  Judgment 

in  Justices'  court.  1877. 
failure   of   adverse   party   to   use   deposition 

as,  2488  13. 
new  trial,  for,  1078. 

SURVE3Y 

admitted,  certificate  presumed  truthful,  2802 

84. 
land  taken  for  public  use.  1761. 
map  of  used  in  cross-examination,  2470  15. 
order  to  allow,  in  action  of  ejectment.  1268. 
presumption    that   coincides    with    decree    of 

confirmation,  2060  87. 
right  to  enter  and  make,  for  location  of  road, 

1761. 
township    map,    reference    to    includes,    and 

monuments,  2004  860,  851. 

SURVESYOR-GBNBIRAL 

order  for  trial  by,  presumed  entered,  2801  77. 

SURVIVAIi 

action    not    abated    by    death,    disability,    or 

transfer,  when.  410. 
death,  effect  on  limitations,  880,  882. 
of  action.   2030-2000. 

SURVIVING  PARTNE3R.     See  tit.   Partnership. 

account 

of  executors   settled   regardless   of  settle- 
ment with,  2001  3-5. 
of.  new  one  required,  when,  2008  26. 
to  be  rendered  by,  2000. 
administrator  can   only  demand  that  estate 

be  closed,  2002  10. 
assets   of   firm   not   assets   in   hands   of   ad- 

ministratoi',  2002  7. 
claim   of  contingent  on   settlement  of  part- 
nership, 2002  17. 
compelled   to   render  account   on   demand   of 
executor,  2002  18. 
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SURVIVING  PARTNER    (Continued). 

debt  of  decedent  to,  not  payable  from  gen- 
eral assets  before  ascertaining  what 
partnership  assets  will  be,  20S3  19. 

deficiency  of  assets  leaves  debtor  or  cred- 
itor. 20S3  20. 

disputed  question  basis  of  action  by  ex- 
ecutor, 2053  21. 

executor's  account  as  settled  by  probate 
court,  90S3  22. 

has  exclusive  control  of  partnership  assets, 
2068  23,   24. 

If  account  of  incomplete,  new  one  required, 
2058  25. 

in  winding  up  may  do  only  what  Is  indis- 
pensable, 2052  11. 

Intereat 

of  decedent  In  inventoried  and  appraised, 

2052  12. 
to  be  appraised,  2060. 

may  be  examined  under  oath,  2068  26. 

may  sell  entire  partnership  stock  at  option, 
2053  27. 

may  wind  up  affairs  under  code  provision, 
2058  28. 

must  settle  partnership  aflPalrs  without  delay. 
2058  29. 

only  when  balance  In  settling,  2052  13. 

questions  settled  in  court  of  equity  only, 
2052  14-16. 

reasonable  allowance  made  to  for  subsequent 
services,  2053  30,  31. 

to  settle  up  business,  2050. 

as  to,   generally,  see  analysis  of  33  pars.. 
2051. 

until  balance  struck,  is  neither  debtor  nor 
creditor,  2058  32. 

widow  may  sue  for  accounting  where  execu- 
tor falls  to  do  so,  2064  33. 

SURVITORSHIP 

evidence  admissible  to  show,  2800  159. 
presumption  as  to,  2870. 

husband  in  calamity,  when,  2890  158. 

9VSPE3NSION 

of    administrators.      See    tit.    Remoria    and 
Suspension  of  Adulnisimtorai,  etc. 

SUTTESR  COUNTY 

one  superior  Judge  for  Sutter  and  Yuba  coun- 
ties, 60. 

SWAMP  LANDS.    See  tit.  Swamp-land  Dtstrtct. 

action  to  enforce  assessment,  bar  of,  808  45, 
46. 
assessments,  lien  for,  1072  5. 
certiflcate 

of  purchase,  287  167. 

sufficient  to  give  color  of  title,  when.  256  66. 
descriptive    notes    on    township   plat   as    test 

of  character,  2505  363. 
settler  on  may  Intervene  in  land  contest,  487 
78. 

SWAMP-L.AND  COMMISSIONERS 

presumed  to  perform  duties,  2892  85. 

SWAMP-LAND  DISTRICT 

by-laws  of  recorded  In  office  of  county  re- 
corder, public  record,  2880  3. 
mandamus  to  compel  levy  of  tax 

limitation  of  action,  819  45. 
to  pay  warrants,  bar,  when,  298  47. 
moneys  in  presumed  to  remain,  2891  72. 


SYMBOLS 

Standard  may  be  used,  186  141-150. 

TAX.     See  tit.  Monldpal  Taxes, 
action 

by  state  to  recover,  "dismissed"  construed. 

967  3. 
to  recover 

character  of,  77  88-91. 

limitation  of,  811  139-142. 

on    personal    property,    brought   against 

custodian  of  estate.  2046  61. 
second  payment  of,  limitation,  299  136. 

adverse  possession,  payment  of  taxes,  neces- 
sary to,  268. 

allowance  of  in  judgment,  968  68. 

assessment  valid  on   face,   determination   of. 
1280  4-11. 

certificate  of  sale  for  non-payment  of,  cast 
cloud,  828  140. 

claim  and  delivery,  802. 

collection  of  upon  exempt  property,  injunc- 
tion, 828  208. 

costs  of  course,  in  action  Involving,  1588. 

distribution    of    decedent's    estate,    must    be 
paid  before,  2158. 

effect  of  offer  in  acfion  to  recover,  1506  12-14. 

effect  of  tender  on  trial,  1508  16. 

failure  to  pay,  effect  on  adverse  possession. 
229  38-44,  287  178. 

levy  of  not  set  aside   by   reversal   of  Judg- 
ment, 1475  38. 

limitation  of  action  against  tax-collector,  815. 

necessity   of  presenting  claim   for.     See   tit. 
Claims  against  Estates. 

need  not  be  paid  by  defendant  where  assess- 
ment void,  1259  106. 

not   extinguished   by  statute   of  limitations. 
819    46. 

offer  in  action  to  recover,  1506  12-14. 

omission  of  executor  or  administrator,  2070 
87. 

payment  of 

by  executor  or  administrator  as  holder  of 

mortgage  not  listed,  2070  38. 
necessary   in   adverse   possession,   26S  122, 
123,  265  14-66. 

proof  of  payment  in.  adverse  possession,  287 
172. 

redemptloner  must  pay  what,  1188,  1190. 

time  where  offer  is  of  effect,   1506  16. 

withdrawal  of  offer,  when  deemed  made,  1508 
17. 

TAX-COLLBCTOR 
notion 

against  sheriff  for  failure  to  pay  over  as. 

limitation  of,  312  168-157. 
on  bond  of,  bar.  286  119-121. 
certificate  of,  a  cloud  on  title,  when,  1257  88. 
limitation    of   action   against,   for  seizure   of 
goods,  815. 

TAX-DBKD 

invalid  as  conveyance  sufficient  to  give  color 

of  title,  281  70.  71. 
laws  relating  to,  judicial  notice,  2209  18. 
void  on   its   face,  sufficient  to  give  color  of 

title,  256  52-64,  62>67. 

TAX-LIBW 

action  to  forccIiMo 

governed  by  what  provisions,  218  93-95. 
lis  pendens  unnecessary,  506  30. 


Where  no  section  paark  (9)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotation. 


r 


llfDBX. 


TAX-SALES 

enjoining.  SSS  26S-271. 

void  on  face  of  proceedlnss,  8SB  268-271. 

TAXATION.     See  tit.  Tax. 
power    of    confelred    on    legislative    depart- 
ment,  1579  62. 

TAXPAYBR 

has  interest  which  is  distinguished  from  that 

of  mass  of  community,  when,  1586  19. 
may    have    mandate    to    restrain    board    of 

school  trustees  from  unlawfully  moving 

schoolhouse,  1587  9. 
may    maintain    mandamus    on    contract    for 

street  lishtins.  1688  17. 

TRACHBR 

exempt  from  Jury  duty»  14S. 
mandamus  to  compel  restoration  to  position, 
bar,  when,  288  48. 

TBAM8TBR 

property  of  exempt  from  execution,  114IB. 

TECHNICAL    ERROR.      See    tit.    Errors,    De- 
fects,  etc. 

TELEGRAM.      See  tits.  Tclegmpbi  Telephone. 

sent,  is  presumably  received,  2884  109. 

but  receipt  may  be  disproved,  2804  110. 
to  judge  demanding  Jury  trial,  881  12. 

TBLBORAPH.     See  tits.  Telegram  i  Telephone. 

certified  copy  to  be  served  by  telegraph  com- 
pany,  1088. 

company,  eminent  domain,  1747. 

line,  employee  of,  exempt  from  Jury  duty, 
148. 

original  to  be  filed,  1588. 

seal,  how  described  by  telegraph,  1588. 

service  of  summons,  order,  etc.,  by,  1588. 

TELEPHONE 

motlee  of  day  flzed  for  trial  In  |«atlee«'  covrt 

cannot  be  given  by,  1878  8. 
cannot  be  waived  by,  1878  9. 

TENANCY.     See  tit.  Tenant. 

agrreement  for  free  use  of  water  not  a,  2877 

32. 
in   commoh,    may   be   shown    under   denials, 

606    811. 
presumption  of  title  in  land,  not  conclusive 

after  begins,  2877  36. 

TENANT.    See  tits.  Landlord  and  Tenant  i  Ten- 


compensation  to  whose  estate  has  been  sold, 
1808. 
court  may  fix  such  compensation,  1808. 
court    must   protect   unknown,    1808. 
not    permitted    to    deny    title    of    landlord, 


who   is   not   in  action  of  forcible  entry  and 
detainer,  1662  4. 

TENANT  FOR  LIFE 
waste  by,  1248. 

TENANT  FOR  YEARS 
waste   by,    1248. 

TENANTS    IN    COMMON.      See    tits.    Parties  | 
Partition. 

adverse  possession  by,  228  26-87. 

any  number  may  sue  or  defend  for  all,  888, 

408. 
co-distributees  are,  408  2. 
cotenants  may  sue  alone,  410  14,  16-20. 


in  possession,  may  maintain  action  to  quiet 

title,  1268  161. 
may  redeem,  1188  26. 
may  sue  alone  in  ejectment,  468  6. 
one  cannot  recover  rents  and  profits,  408  6-8. 
one  may  sue  to  recover  mining  claim,  410  14. 
parties  in  suits  concerning,  888,  408. 
partitlton.    See  tit.  Partition. 

as  to,  1286-1815. 
possession  by  is  adverse,  when,  280  60-62. 
waste  by,  1248. 

TENANT   IN    POSSESSION 

liability  of  for  rents  and  profits,  1186  14. 

OENDER.      See    tits.    Ofleri    Tender    of    Prop- 
erty. 

as    to,    generally,    see   analysis   of    16   pars.. 


before  suit,  affects  costs  how,  1547. 
construction  of  provision  as  to,  2656  3.  4. 
costs  after,   1547. 

equivalent  to  payment,  when,  2555. 
generally,    1507,  2655,  2556. 
Insufficiency  of  same  must  be  specified,  2656 
6-7. 

waiver     of    counsel     fees    by    failure    to 
specify,  2556  6. 
keeping   good,    1547. 
made  in  part  on  several  days,  2657  15. 
mode  of  ofTer.  2557  8. 
nominal  sum,   is  not  due  tender,  2607  9. 
objections  to 

must  be  specified,  2656. 

not  specified  or  waived,  2667  10-13. 
offer 

by  letter,  sufllcient.  2656  2. 

In   writing   of   to   surrender   title   to    lots, 
2655   3. 

to   pay  money,  2555  4. 
payment,  tender  is  equivalent  to,  1182. 
pleading  of,  1608  11. 

purpose  of  statute  in   relation  to,  2667  14. 
receipt,  payer  entitled  to,  2656. 
refusal  sufficiently  stating  reasons.  2557  7. 
under     agreement     containing     independent 
provision,  2658  16. 

TENDER    OF    PROPERTY 

in  action  of  claim  and  delivery,  806  86. 

TENSE 

of  words  in  code,  17. 

TENURE 

offices,   of,  7. 

TERM  OF  OFFICE.     See  tit  Office. 

of  Justices  of  the  peace,  04. 

TERMS  OF  COURT 

abolished,  35,  70  6. 

adjournment,   absence  of  Judge,   118. 

TERRITORIES.     See  tit.   Counties. 

included  under  "state"  and  "United  States,"  17. 
incorporated,   boundaries  of,  2664  31,   32. 
provision    in    relation    to    states    applies    to. 


public  writings  of,  effect  of  and  how  proved. 


TESTAMENTARY  MATTERS.    See  tits.  Estates 
of  Decedents  I  HVIllS. 

as  to,  75  51-63. 

TESTAMENTARY  TRUSTEES.     See   tit.   Tms- 
tees. 
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TESTATOR 

desires    of,    fully   carried   out  only   through 
trustees,  2165  4. 
TESTIFY 

includes    every   mode    of   oral    statement   on 
oath*   17, 
TESTIMONT,     See    tits.    Brld^iicei    Examlna- 
tloa   of   WltneMi    Mode    of   TakliiB   Teoti- 
mony    of    'Wltneoaf    Tranacrlpt    of    Testi- 
mony; 'WItneuea. 
as  to  name,  presumption  of  Identity  of  per- 
son,   2305    120. 
court  may  not  instruct  to  rejeot,  asOB  280. 
false.     See  tit.  Perjvry. 

letter  is  not,  when,  2414  4.  ^ 

oaths   and   affirmations.      See   tit.   Oaths  amd 

Afflrmatlons. 
objections  to,   effect  of,  2807  46. 
of   habits,    objection    to    alTects    weight,    not 

admissibility,  2871  8. 
of  iTltness 

may  be  taken  down  in  shorthand  on  giving 

deposition,   2415   4. 
of  witness  in  state,  when  taken.  2422. 
as  to.  generally,  see  analysis  of  12  pars., 
2423. 
out  of  state,  when  taken,  2422. 
reopening  cause  for  further,  2475  24-26. 
repetition  of  may  be  prevented.  2447  11-15. 
when  to  be  taken  by  clerk,  ISta. 

THEORY  OF  CASE 

as  to,  66  377. 

THING  IN   ACTION 

assignment   of  not   to  prejudice  defendants, 
847. 
as  to.  generally,  see  analysis  of  172  pars., 
848. 

THREAD   OF   STREAM.     See   tit.   Boundarlca. 

conveyance  extends  to  when,  2582  820.       ^ 

TIDE-LANDS    COMMISSIONERS 

can  grant  no  title  to  land  above  shore-line, 
1256   74. 

TIDE-TI^ATBR  LANDS 

statute  of  limitations  does  not  run   against 
suits  by  state  respecting,  228  3,  4. 

TIE  TOTE 

certificate    not    to    be   annulled    in    case    of, 
1627  51. 

TIMBER 

damages    for    cutting    and    carrying    away, 

1246. 
trespass  in  cutting  and  carrying  away,  UM6. 

TIME.    See  tits.  Compntatlon  of  Tlmei  Term  of 
Ofllce. 

accounting  by  executor,  of,  20fN>. 
action,  of  commencement,  827. 
administration.     See    tits.     Estates     of     De- 
cedents!   Letters    Testamentary    and    of 
Administration. 
for  granting  letters  of,  1849. 
notice    of   hearing   of   petition    for    letters 

of,  time  of,  1860. 
petition    for   letters   of,   within   what   time 
to  be  presented,  1806. 
answer.  See  tit.    Answer. 

extension  of  time  to  file,  686. 
notice  in  summons  of  time  for,  4fMI. 
appeal    to   superior   court.     See   tits.    Appeal f 
Snperlof  Court. 


statement  on 

amendments  to,  time  to  file,  1486. 
time  to  file,  I486. 
appraisement,    time    in   which    return   to   be 

made,  1887»  1888. 
attachment.    See  tit.  Attachntent. 
of  vessel,  1855. 
time  of 

issuance,  868i 
return,  017. 
bin  of  exceptions.  See  tit.  Bill  of  Bzeopttons. 
preparation  and  settlement  of,  1057. 
time  for  settlement  of.  1084. 
building,  time  to  file  notice  of  acceptance  of. 


citation.    See  tit.  Citation. 

to  be  served  five  days  before  return,  2173. 
to    show    cause    why    additional    security 
should    not    be    given,    time    to    serve, 
I860. 
Claim.    See  tit.  Claims  against  Estates  of  De- 
cedents. 
action    on    rejected   against   estate    of   de- 
cedent, time  within  which  to  be  com- 
menced, 1066. 
against  estate,   time  for  allowance  or  re- 
jection of,  1047,  1048. 
approved,  time  for  filing  of,  1062. 
of  mariner  or  seamen,    time   in   which  to 
contest,  1858. 
code,  of  taking  effect  of,  1« 
complaint  to  establish  heirship,  time  to  an- 
swer, 2120. 
computation  of.  See  tit.  Compvtatloa  of  time. 
as  to,  12. 

of  term  of  office  of  supreme  Justice,  81. 
where  service  is  made  by  mail,  1525^ 
condemnation    proceedings.     See    tits.     Con- 
demnation Proeeedinimi  Bntlnent  Doasaln. 
damages,    to    be    assessed    at    what    time. 

1775. 
time  for  payment  in,  1775,  1776. 
continuance,  in  Justices'  court,  time  of,  1886. 
corporation,    application    for    dissolution    of, 

time  of  notice  of,  1744. 
costs,  time  for  motion  to  tax,  1548. 
court  commissioner,   report  of  sale,  time   to 

make,   1286. 
"day."  See  tit.    Words  and  Phrases. 

fractions  of  considered,  when,  18  9,  11,  12. 
decision,  time,  for  1021. 
default,  in  Justices'  court,  time  to  apply  for 

relief  from,   1377. 
demurrer.  See  tit.  Demvrrer. 

time  to  amend  on  sustaining  or  overruling, 

766. 
to  answer,  time  for,  684. 
deposition.  See  tit.  Deposition. 
time  of  notice  of  taking,  2428. 
time  of  taking,  2422. 
devise,   petition    for  payment   of,   when   may 

be  filed,  2122. 
distribution   and   partition   of  decedent's  es- 
tate.    See  tit.  Dlatrlbntlon  and  Partition. 
petition  and  notice,  time  for,  2154. 
proceedings   for,   when   may   be   instituted. 
2164. 
election  contest    See  tit.  Contesting  Election. 
time  of  trial,  1621. 
time  to  file.  16ia 
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TIME   (Continued). 

entry.    See  tit.  Docket, 

in  Justices'  docket*  time  of  makinSt  1400. 
of  dismissal,  time  for,  fNHI. 
of  Judcnnent,  time  for,  MS, 
escheat    proceedings.       See     tits.     Baeheats) 
'   fiSaeheated  Ehitatea« 
estate  of  decedent.    See  tit.    Elatate  of  De« 

codeat. 
extension    of   time   for   the    settlement   of, 

2120. 
time  to  appear  in,  1790. 
exception.     See  tits.  Bill  of  Bxceptloaai  Bx- 
cepttoB. 
time  when  to  be  taken,  1048. 
to   sureties    on    injunction   bond,    time   for 
making,  838. 
execution.     See   tit.    Bxecvtlon. 
time  for  return  of,  1158. 
time  within  which  to  issue,  1148. 
executor.    See  tit.    Sxecator  and  Administra- 
tor. 
account  by,  time  to  file,  2080,  2004. 
account  of  sale  made  by,  time  to  file,  re* 

turn,  2027. 
or  administrator,  time  to  file  account  by, 

2000,  2004. 
private  sale  by,  time  of,  2018. 
return    by    of    sales    made,    time    to    file, 
2027. 
extension  of.  See  tit.  Bxtenslon  of  Time. 

as  to,  generally,  1502. 
foreclosure.     See    tit.     Foredosnro   of   Mort« 


time    for   commissioner    to    file    report    in, 
1280. 
guardian.    See  tit.  Ovardlana. 
account  of,  time  to  file,  2225^ 
notice  by  non-resident  of  removal  of  prop-^ 

epty,  2249. 
of  lunatic,  etc.,  notice  of  hearing  of  appli- 
cation for  appointment  of,  2211, 
sale  by,  time  of  service  of  order,  2248. 
Indorsement,    presumption    as     to     time     of 

making,  2878. 
Inventory.    See   tits.   Execator   and  Admlnls- 
tratori  Inventory. 
time   of  return   of,   1887,  1802,  1808. 
judgment.    See  tit.    Judgment. 
on  verdict,  time  to  enter,  1112. 
relief   from,    time   in   which    to   move   for, 

086. 
time  for  entry  of,  1112. 
vacation  of,  time  to  apply  for,  1111« 
judicial  knowledge  of,  2297. 
justices'  courts.    See  tits.    Covrts  of  Jastlcei 
Jostlces'  Court. 
answer  or  demurrer  to  amended  pleadings 

in,  time  for,  1879. 
demurrer  In 

to  answer,   time  for,   1876. 
to  complaint,  time  for,  1875. 
Judgment  In 

to  be  entered  at  close  of  trial,  1891. 
upon  verdict  to  be  entered  at  once,  1391« 
summons  in.    See  tit.    Summons. 
to  issue  within  one  year,  1800. 
lease.   See  tit.    lioaaew 

forfeiture    of,    time    to    apply    for*   relief 
against,   1071. 


legacy  or  devise.    See  tits.   Devlaei  Legaey. 

petition  for  payment  of,  when  may  be  filed, 
2122. 
limitation  on.    See  tits.    Umltatlonsi  Statute 
of   Limitations. 
for  Issuing  and  returning  summons,  963. 
mandamus.    See  tit.    Mandamus. 

notice  of  application  for  writ  of,  time  fu:, 
1599. 
mechanics'  lien.    See  tit.    Meehanlea'  Lien. 
claim    of,    time    In    which    to    be    recorded, 
1696. 
time  of  continuance,  1706. 
"month."    See  tit.    yVorOm  and  Phrases. 

calendar  month  meant,  17. 
new  trial.   See  tit.    New  Trial. 

hearing  of  motion  for,  time  of,  1101« 
notice 

of  application  for  discharge   from  prison, 

time  of,  1089. 
of  hearing,  990. 
of  Intention   to  move  for  new   trial,   time 

for  filing,   1084. 
of  motion,  time  for  service  of,  1517. 
to   appear,   on   petition   for   final   distribu- 
tion, 2129. 
of  commencement  of  action.    See   tit.     Com- 
mencement  of    Action, 
of  filing 

appeal.     See  tit.    Appeal  In  Civil  Actions. 
undertaking  on  appeal.     See  tit.  Appeal  ta 
ClTll  Actions. 
preferred    claim    of     servant,     time     within 

which  to  be  disputed,  1723. 
public  administrator.    See  tit.    Public  Admin- 
istrator. 
accounting  by,  time  of,  2191. 
return  of  condition  of  estate  by,  when  to 
be  made,  2189. 
redemption.    See  tit.    Redemption. 

time  within  which  to  be  made,  1188,  1190. 
rehearing.    See  tit.   Rehearing. 

time  within  which  application  to  be  made 
for,   88. 
report  of  referee.    See  tits.    Referencei  Ref- 
eree. 
time  to  make,   1045. 
rules    of    supreme    court,    time    when    take 

effect,    100. 
sole  tirader.    See  tit.    Sole  Trader. 

time  to  file  petition  to  become,  2266. 
statement 

on  motion  for  new  trial,   time  for  presen- 
tation amendment  and  settlement,  1048. 
service,    amendment    and    settlement,    time 
for,  1104. 
summons.     See  tit.  Summons. 
alias,  time  for  issuance  in  justices'   court, 

1809. 
In   civil    action    In   police   court,    time    for 

issuance  of,  1406. 
in   forcible  entry  and  detainer,   return   of. 

1055. 
time  for  Issuance  of 

as  to,  generally,  407,  1869,  1405. 
in  suits  to  quiet  title,  1277. 
when  to  be  issued  and  when  returned,  063. 
surrender    of    arrested     defendant     by     bail, 

time  when   to  be  made,  779. 
will.    See  tit.    Will. 
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TIME  (Continued), 
will 

conteat  of 

after  probate,  18111. 
before  pfobate,   1828. 
»  custodian  of,  to  produce  within  what  time, 

1803. 
hearing    of   petition    for   probate    of,    time 

for.  1805. 
noktlce  of  time  appointed  for  hearins  peti- 
tion for  probate  of»  1809. 
nuncupative,    time    for    probate    of    to    be 
made,  182B,  1820. 
within  which  any  act  to  be  done,  may  be  ex- 
tended,  1600. 
within   which  summons  may  issue  on  com- 
plaint, 407. 

TITLE} 

absence  of  in  affidavit,  effect,  2417  14. 

abstract  of,  in  partition,  131S. 

action  involvinsTt  to  real  estate,  costs  allowed 

of  course,  when,   16S0. 
adverse  claim  to,  action  to  determine,  1500. 
by  adverse  possession  not  aided  by  Imperfect 

foreclosure,  2045  44. 
by  occupant  of  land  adversely,  285  142-147. 

horizontal  cleavage,  286  145,   146. 
by    prescription    presumed    from    occupancy, 

2380  25. 
cannot   be   tried   on   application   for   writ   of 

prohibition,   980  97. 
code,  of,  ly  21. 

complaint  in  action  to  contain,  645. 
conclusive    presumption    of,    continues    until 

rebutted,    2877    33. 
contestants   may    unite    in    suit   relating   to, 

890. 
declarations,    or   admissions    of   predecessor, 

admissible  in  evidence  as  to,  9^09. 
defective,  or  want  of,  in  papers,  effect,  1650. 
disputed  Injunction  will  not  issue,  819  88-96. 
effect  of  judgment  in  replevin  on,  1128  88,  89. 
evidence  of  not  admissible  in  forcible  entry 

and  detainer,  1046  31. 
issue  of,  evidence  of  continued  possession  of 

remote  occupant,  2208. 
of    defendants    to    rents    and    profits,    as    to, 

908  69. 
of  purchaser  does  not  depend  upon  sheriff's 

return,  1177  14. 
parties  defendant  in  actions  involving,  890. 
question   of  cannot  be   tried  on   citation   for 

embezzlement  of  estate  of  decedent,  1904 

6. 
quieting.    See  tit.    Aetlon  to  Ctvlet  Title. 

as  to,   1240-1285. 
state  patents  prima  facie  complete,  2892  82. 

to  land 

debt   not   extinguished  by   running  of,   218 

102-107. 
statute   of  limitations  as   a  source   of,   218 
101. 
to   office   cannot   be   tried   in   proceedings   to 
obtain  mandamus,  1605  106-113. 

to  property 

effect  of  replevin  bond  on,  801  288-290. 
not   involved   on   appointment   of   receiver, 
920  67. 


to  real  property 

cannot  be  litigated  in  action  In  claim  and 

delivery,  801  291-294. 
Jurisdiction  of  actions  relating  to,  77  92,  93. 
not  determined  in  probate  court, 
vests,  when,  in  eminent  domain,  ITTOu 

TITLES    AND    DITISIOlf    OF     CODE 

as  to,  1« 

TOLL 

costs  of  course  in  action  involving. 

Jurisdiction  of  actions  to  recover  for  exces- 
sive, 77  99. 

pilotage,  41  98. 

wrongfully  demanding  -and  collecting,  fine  by 
county    not    municipal,    41    82. 

toll-gate,  keeper  of,  exempt  from  Jury  duty, 
148. 

TOLL-GATHBRE3R 

action  against  for  overcharge.  Joinder  of 
causes,   507   77. 

TOLLING    statute:    OF    LIMITATIOIfS.     See 
tit.    Statvte  of  Limltatflmu. 

TORTIOUS  AC<(UISITION 

action  for,  limitation,  295  81. 

TORT.   See  tit    Joint  Tort-Feasom. 
action  for 

damages  for,   limitation,  811   145. 
is  on  a  "liability,"  811  143. 
breach  of  agreement  does  not  constitute,  811 

144. 
cause  of  action  for  not  assignable,  851  64,  €5. 
counterclaims  in  action  of,  018  118-120. 
cross-complaint    considered    as,     when,     €88 

116,  117. 
definition  of  Injvry 
to   person,   25. 
to  property,  26. 
•     Joinder  of  actions  for,  600. 
kinds  of.  26. 

of  executor  or  administrator  not  liability 
on  estate,  2048  78-80. 

T01¥N 

lien  upon  lot  for  Improvements  thereto,  170T. 
partition  of  property  Included  In,  1208. 
service  of  summons  on,  511. 

TOTITNSHIP 

change  of  boundaries  of,   succession  of  Jus- 
tices of  the  peace,  98. 
Judicial  notice  of  location  of,  8301  40. 

TRADES-MARK 

use  of  not  enjoined,  when,  820  97. 

trades-name: 

injunction  restraining  use  of,  1447  47. 
requiring  party  to  remove  sign  bearing,  822 

124. 
restraining  use  of  "Louvre,"  822  123. 

**TRANSACTIONS" 

broader  than  term  "contract,"  017  111. 
counterclaim  must  arise  out  of,  017  116. 
definition  of,  017  110. 

TRANSCRIPT.    See    tits.     Transcript  of   Testi- 
mony 1  Transcript  on  AppeaL 
certificate  of  « 

as  to,  1408  4-9. 
on  appeal,  1402  6. 
order  forbidding,  1445  14. 
compensation  of  reporter,  102. 
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TRANSCRIPT  (Continued). 

Irrelevant  matter  In.  costs  for,  15S8  76-78. 

justices'  court,  88. 

not  equivalent  to  •♦docket/^  1140  66. 

of  court  minutes,  to  be  'evidence  in  what 
cases,  1881> 

of  docket,  filed  in  another  county,  becomes 
lien  there,  1141. 

of  entries  in  justices'  docket,  prima  facie 
evidence,   1400. 

of  justices'  courts,  88. 

on  appeal.    See  tit    Appeal  In  CtvU  Aetlon. 

on  transfer  of  cause  from  Justices'  to  supe- 
rior court,  tZ92» 

reference  to,  on  hearing  of  motion  for  new 
trial,  1101. 

stipulation    of    correctness    of,    effect,    1464 

28. 
to  be  filed  in  any  county  and  judgment  be- 
come a  lien  there,  1141. 
TRANSCRIPT  OP  TESTIMONY.    See  tits.    Olll- 
dal  Reporteri  Stcnoffrapher's  Tmnscrlpt. 
as  to  cost  of,  16S0  86-89. 
of  witness,  made  by  official  reporter,  2450  7. 

TRANSCRIPT    ON    APPEAI*.      See    tit.    Tran- 
■eript. 

bill  of  exceptions  as  part  of,  1456  8,  9. 

contents  of,  1451  19-22. 

copies    of   papers   desigrnated   in    section    of 

code,  145T  28. 
copy  of  order  appealed  from,  1457  26. 
court    not    authorised    to    say    what    papers 

shall  be  used,  1456  23. 
interlineation  in  printed  record,  1457  24. 
judgment-roll  must  be  in,  1462  7,  8. 
motion  to  dismiss,  what  considered,  1457  26. 

TRANSPBR.  '  See  tit.   Plaee  of  Trial. 

in  justloes'  courts,  86. 
of  action  la  another  coort 
manner  of,  408. 
when  proper,  407. 
of  books,  papers,  and  actions,  66. 
of  cause.    See  tit.    Change  of  Place  of  Trial. 
for  disqualification  of  judg;^,  400. 
as   to,    generally,   see   analysis   88   pars., 
400. 
in    justices'    court,    imperative    duty,    1861 

6,  7. 
Jndgc  dlsquallfled 

application    for   to   be    made,    when.   401 

2-6. 
as  to,  400. 

burden  of  proof  on  moving  party,  481  7. 
collateral  motion  on  notice  before  trans- 
fer, 404  2. 
conditions    existing   at    time   of   hearing 

test,  401  8. 
costs  on,  408.  ^ 

and  fees  on,*  404  3-7. 
disqualification    of   judge.     See    tit.    DIs- 

qoallflcatlon  of  Jodge. 
generally,  see  analysis  38  pars.,  400. 
identification  of  papers,  404  8,  9. 
irregularity    in    transmission,    effect    of, 

404  10. 
judgment     after     improper     refusal     to 

transfer,  402   17. 
jurisdiction  after  transfer,  402  17,  18. 
mandamus   will   He   to   enforce.    See   tit. 
Mandnmvs. 


papers  transmitted  on,  408. 

as    to,    generally,    see    analysis    of    10 
pars..  408. 
powers  of  disqualified  judge,  402  28-32. 
presumptions    on   application   for   trans- 
fer for  disqualification  of  judge,  408 
83.  , 

of  Interest 

action   to  be  prosecuted  in  name  of  orig- 
inal party,  or  substitution  may  be  had, 
418  112-118. 
fraudulent   satisfaction   after,   remedy,   418 
119-126. 
of  possession  cannot  defeat  action,  606  31. 
of  property.    See  tit.    Removal  or  DIapcMltlon 
of  Property. 

TRANSFBRRBD  C ASBIS 

remittiturs  on,  66. 

TRRASON 

more  than  one  witness  to  prove,  2265,  2800. 
as    to.    generally,    see    analysis     17    pars., 
2800. 

TRBASURE3R.    See  tit.    PnMlc  Administrator, 
eonnty 

action  on  bond  of  for  failure  to  turn  over 

moneys  to  successor  in  office,  268,  122, 

123. 
clerk  to  deposit  with  money,  paid  to  him, 

050,  2608. 
state 

deposit  with  in  condemnation  proceedings. 

1781.  , 

deposit  with  in  escheat  proceedings,  1080.     i 

TREBLE  DAMAGES 

.     as  to,  generally,  1660  26-30. 

in    forcible     entry     and    detainer.     See     tit. 

Forcible  Entry  and  Detainer. 
purpose  of  provision  is  hot  to  establish,  1244 

5. 
statute  remedial  although  providing,  1244  3. 

TREBLE    RENT 

estates  liable  for,  when,  2048  81,  82. 

TRESPASS 

about  to  be  committed,  882  272. 

action  for  cutting  and  carrying  away  trees, 
1245. 

already  committed  but  will  probably  be  re- 
peated, 882  274. 

ancient  rule  In  case  of,  882  275. 

as    cposs-complaint    in    action    for    personal 
property,  684  118. 

as  to  ultimate  fact,  560  159. 

by  decedent,  suits  against  executor  and  ad- 
ministrator for,  2050. 

by  railroad  corporation  in  entering,  effect  on 
adverse  possession,  237  173. 

by  United  States  marshal,  jurisdiction  of  ac- 
tion for,  77  100-102. 

complaint 

In  action  of,  652  42. 

not  averring  that  trespass  was  wilful,  1245 
4. 

costs  in,  1545  4. 

cutting  or  carrying  away  trees,   etc.,   action 
for,  1245. 

decedent,    of,    action    for    against    executor. 
2050. 

devisee  may  maintain  action  for,  1001  85. 

distinguished  from  waste,  885  303. 
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TRESPASS  (Continued), 
enjoining.  882  272-289. 
executor   may   maintain   action   for,   IfWl   86, 

204ft. 
forcible  entry  more  than,  1641  4-21. 
husband  and  wife  may  sue  Jointly  for,  410  21. 
in  makingr  street  Improvement,  limitation  of 

action  for.  204  62-64. 
in  aid  of  action  of,  882  273. 
In  nature  of  waste.  Injunction,  886  320. 
Innocent  mistake  as  to  boundary  or  location, 

1245  6. 
Justices'  court,  action  for,  in,  06. 
land,  on,  limitation  of  action  for,  268. 
measure  of  damaffee  In  certain  cases,  1246. 
personal    property,    to,    limitation    of    action 

for,  288. 
proof  that  defendant  wilfully  and  maliciously 

removed  trees,  1245  6. 
right  to  Intervene,  when,  488  104. 
trees,  cutting,   etc.,   damages  for,  1245. 
upon    lands.   Justices'   Jurisdiction,  41   99-103. 

TRESSPASSING  ANIBtALS 

attachment  of,  868  192,  193,  871  46. 

TRIAL.    See  tits.  Trial  hr  Court)  Trial  by  Jury. 
abortive,  1008. 
absence  of  party,  bringing  issue  to  trial  in, 

000.. 
adjournment.     See    tit.     AdJoummc«t. 
agreed  case.    See  tit.    Agreed  Case. 

as  to,  generally,  1685-1687. 
argument 

case    may    be    brought    before    court    for, 

when,  1115. 
case  reserved  for,  bringing  on,  1116. 
order  of,  007. 

reserving  case  for,  1112,  1116. 
I  submitting  case  without,  007. 

*       auxiliary  matters  to,  may  be  proved  by  affi- 
davit, 2418  23. 
ballot-box,  147. 

by  Jury.    See  tit.   Trial  by  Jury, 
calendar 


CoBttai 


ice«ffTMaL 


must  be  entered  on, 
must  remain  on,  till,  when,  000. 
dropping  cause  from,  000. 
restoring  cause   to,   000. 
challenge    to   Jurors.     See   tit.     Challenge   to 
Jnrora. 
as  to,  generally,  004-007. 
change    of,    where    county    designated    not 

proper  one,  470. 
changing  place  of 

for  convenience  of  witnesses,  470. 
for  disability  of  Judge,  470. 
for  procuring  impartial  Jury,  470. 
grounds  for,  470. 

where  county  named  not  proper  one,  470. 
charge  to  Jury.    See  tit.    Inatractlfma  to  Jnry. 
clerk 

I  must  keep  register  of  actions,  1662. 

to  take  down  testimony,  when,  1662. 
<        compromise,  oflTer  of,  how  made  and  effect  of, 
1507. 
conduct  of,  007-1000. 

powers  of  Judge  as  to,  127>  128. 
contempt.    See  tit.    Contempt. 
as  to.   generally,   1724-1748. 
interference  with,  is  a,  1724. 


Depoalt  %m  CowrC 


to 


summoned    and    sw^orn. 


continuance  of.  See  tit 

as  to,  001. 

costs  on,  1547. 
court,  by.    See  tit.    Trial  hy  Cowrt. 

as  to,  generally,  1010. 
deposit  in  court.   See  tit. 

aa  to,  040y  050»'2608. 
effect  on 

of  offer  to  compromise,  1506  16. 

of  tender,  1508,  16. 
error    disregarded    where    substantial    rights 

not  affected,  740. 
evidence  on.     See  tit.  Bvldenee. 
exceptions  on.    See  tit.    Bxceptlona, 

as  to,  generally,  1048-1070. 
facts,  issues  of,  087. 
hearing 

either  party  may  bring  Issues  to. 

In  absence  of  party,  effect, 

notice  of,  000. 
in    Justices'    court.     See    tlta. 

Jnatlcea'  Conrtai  Trial. 
in  proceedings  for  disbarment, 
instructions  to  Jury.    See  tit.    Instraetloi 
4«ry. 

as  to,  1000,  1005. 

further,   1007. 
interpreter,     to    be 

when,  2318. 
issues.    See  tits. 

as   to,   085-008. 

by  whom  triable,  210,  086,  087. 

of  law,  proceedings  after  determination  of, 
1040. 

Joint  debtor,  proceedingrs  against  when  not 
summoned   in   original  action,   1504-1506. 

Judge,  power  of  in  conduct  of  proceedings, 
127. 

Judgment    on    demurrer,    proceedings    after, 

1040. 
Jury.    See  tit.    Trial  hy  Jnry. 

absent,  adjourn,  court  may,  1008. 
Justices'  courts,  1888,  1880. 
new.   1070-1112. 
notice  of  hearing,  060. 
number  of,   twelve,   140. 

of  special  Issues  not  made  by  pleadings,  916. 
order  of,  007. 

proceeding.  007. 

proof,  in  general,  2440. 
place  of.    See  tit    Place  of  Trial* 

as  to,  451-404. 
police  courts,  in.   See  tit.   Police  Covrta. 

as    to    proceedings    in    civil    actions,    1406, 
1406L 
postponement  of,  001. 

costs,    1547. 

for  reason  of  non-return  of  commission  to 
take   deposition,  M27. 
powers  of  Judge  In  conduct  of  proceedings, 

127. 
presumption  that  all  matters  within   issues 

were  passed  upon,  2878. 
private,  sittings  of  to  be  in  what  cases,  IIM. 
questions  of  law  and  fact,  as  to,  2604-2609. 
referee's  findings,  must  state  conclusions  of 

law  and  fact  separately,  1045. 
reference  at   See  tit.  Reference* 

as  to,  1041-1048. 
sick  Juror,  proceedings  in  case  of,  lOOT. 
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TRIAL  (Continued). 
•Ittinsa 

to  be  public,  104, 
when  to  be  private,  104« 
special  issues  of,  not  made  by  pleadings,  310» 
statement     on     appeal.     See     tits.      Appeal  i 

Statement  om  AppeaL 
submitting  controversy  without  action.     See 
tit.  Snbmlttliis  Controversy  without  Ac- 
tion. 
as  to,  1686-1687. 
testimony,   clerk  to  take  down  If  no  short- 
hand .reporter,   1562. 

TRIAL  AND  9UBBII88ION 

setting  aside,  effect,  970  64. 

TRIAL   BY  COURT 

adopting  verdict  in  equity  cases,  1028  3. 

after  discharge  of  Jury,  1020  17.  18. 

as  to.  1010. 

cause  considered  as  tried,  when,  1022  4. 

consenting  by  falling  to  appear,  1020  11. 

decision  of  court 

facts   found   and   conclusions   of  law  must 

be  stated  separately,  1028. 
on  qnestlons  of  fact 
filing,  time  for,  1021. 
must  be  in  writing,  102L 
to  be  entered 

in  minutes,  1022  6. 

In  writing  and  filed  within  thirty  days, 
1021. 
as    to,    generally,    see    analysis    of    15 
pars.,   1022. 
!  provision  refers  to  trial  In  civil  actions, 

1022  2. 
facts  found  and  conclusions  of  law  must  be 
\  separately  stated,  1028. 

I       Impanelment    of   Jury,    court    finding    on    all 
issues,  2178  2. 
as  to,  generally,  see  analysis  of  199  pars., 
1024. 
filing  of  findings.    See  tit    Findings, 
findings  of  fact 

and    conclusions    of    law    must    be    stated 

separately,   1028. 
may  be  waived,  how,  1088. 
waiver  of,  1088. 
how  Issues  tried,  2177. 
Judgment  on,  1028. 
on  waiver  of  trial  by  Jury,  lOlO. 
opinion  of  trial  court 

cannot    be    Introduced    for   what    purpose, 

1022  8. 
forms  no  part  of  record  on  appeal,  1022  9, 

1028  11. 
must  be  construed,  how.   1022  10. 
no  part  of  record,  1022  9,  1028  11. 
presumption  as  to  record  on  appeal,  1020  20- 

24. 
rights    of   parties    not   to   be   prejudiced    by 

delay  of  court,  1028  12. 
statute  directory  merely,  1028  13,  14. 
transcript  on  appeal  sufllclent,  when,  102815. 
where  no  Jury  demanded,  2177. 
without  objection,  waiver  of  Jury,  1020  4. 

TRIAL  BY  JURY.  See  tit.  Inirtructlona  to  Jury. 

absence  of  party  Is  waiver  of  right,  1020  3. 
admonition  to,  on  separation,  1006» 
after  answer,  888. 


appearing  and  try4ng  cause  to  court,  waiver 

of,  1020  4. 
as  to,  998y  907. 

at  what  time  may  be  granted,  what  Is  re 
quired  to  obtain,  887. 
as  to,   generally,  see  analysis  of  12   pai  i 
887. 
constitutional  guarantee  of  right  of,  1020  19. 
court  sitting  in  equity  may  direct  a,  884  293, 

294. 
definition  of,  140. 
deliberation  of,  1007. 
how  conducted,  1007. 

what  papers,  etc.,  may  and  may  not  take 
with  them,  1006. 
demand  for 

being  general  and  embracing  whole  cause 

properly  denied,  when,  1020  6. 
denied  where  deposit  required  by  rule  not 

made,  1020  21. 
Is  necessary,  1019  9,  1020  9. 
made  by  telegram  to  Judge,  1020  7. 
not  necessary,  party  being  entitled  to  un- 
less waived,  1020  8. 
proper,  when,  1021  84. 
repeating  not  necessary,  1021  24. 
deposit  required  by  rules  on  demand  of  not 

paid,  denial,  1020  21. 
discharge  of 

before  verdict,  retrial,  1008. 
by  final  Judgment,  1008. 
proceeding  with  trial  after,  1020  17,  18. 
drawing,   148-150. 
falling  to  appear  at  trial  waiver 
does  not  waive,  when,   1020  6. 
does  waive,  when,  1020  11,  12. 
how   and  when  waived,  1019. 
In  action   for  trespass  for  damages  and  for 

injunction,  888  290,   291. 
In  condemnation  under  eminent  domain,  177S 

5R.  69. 
in  contest  of  will  after  probate,  1822  6. 
In  divorce  action,  1020  10. 
in  forcible  entry  and  detainer,  16II8. 
In  mandamus,  when.  1600. 
inappropriate  to  settlement  of  accounts,  2177 

2. 
Issues  of  fact  should  be  tried  by  court  alone, 

when,  884  296,  296. 
motion 

for  In  mechanics'  Hen  properly  denied,  1715 

16. 
to  modify,  847. 
as  to,  generally,  see  analysis  of  45  pars., 

AAA. 

to  vacate,  847. 
as  to,  generally,  see  analysis  of  46  pars., 
848. 
oral  agreement  made  In  court  waived,  1020 

14. 
order    to    show    cause,    why    should    not    be 
granted,  848. 
as  to,  generally,  see  analysis  of  84  pars., 
844. 
party  not  entitled  to  In  equity,  1020  16. 
polling,   1008. 

presumption  of  waiver  on  appeal,  1020  20. 
properly  refused,  when,  1021  23. 
refusal  of  proper  In  election  contest,  when, 
1627  53. 
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TRIAL  BY  JURY   (Continued), 
retlrinsr*  may  take  papers*  16M. 
risht  to,  8M  298. 
security  upon,  888* 

as  to,  generally,  see  analysis  of  62  pars.. 


sickness,  1007. 
■tlyolatlon 

of  attorneys  Is  not  waiver  of,  1031  83. 
walvinfif  Jury,  relief  from,  1020  15. 
summoninfiT*  10O-1S8. 

to  suspend  business  of  corporation,  840. 
as   to,   srenerally,   see   analysis   of   8   pars., 

840. 
how  and  by  whom  flrranted,  840. 
verdict.     See  tit.  JaiTy  verdlet  of. 
as  to,  1009-1018. 
form  of,  1008. 
how  declared,  1008. 
informal,  correctlngr,  1000» 
prevented,  retrial  of  cause,  1008. 
sealed,  1008. 

rendered  duringr  adjournment,  liOOS. 
view  by  Jury  of  premises,  lOOS. 
conduct  of,  lOOB. 
when  allowed,  lOOB* 
waiver  of 

as  to,  generally,  see  analysis  of  84  pars., 

1019. 
by  failing  to  appear,  1019. 
by  oral  agreement  in  open  court,  1020  14. 
by  oral  consent,  1019. 
by  written  consent,  1019. 
court  rules  cannot  fix  what  shall  be,  1091 

25. 
failure  to 
appear   on    morning'   of   trial    not,    when 
continuance    the    cause    of    absence, 
1021    34. 
demand,   on   trial   day,   1021   26. 
imposing  limitations  and  requirement,  1021 

27. 
requiring  deposit   of  Jury   fee   within   five 

days,  1020  21,  1021  28-31. 
stipulations  of  attorneys  not,  1021  33. 
time   of  collection   of  Jury   fees,   effect  of, 
1021  32. 
waste,  restraining,  824  302-320. 
waters.  In  actions  relating  to,  880  321-386. 
what  required  to  obtain,  8S7. 

as  to,   generally,  see  analysis  of  12  pars., 
887. 
when  vacated  or  modified,  851. 

TRIAL  DB  NOVO 

demand  of  for  errors  and  defects,  7B2  10. 
extent  of  on  appeal  to  superior  court,  140B  33. 
on  appeal  to  superior  court,  1497  10-12. 

TRIAL  JURY 

claim  of  exemption,  affidavits  on,  144. 
definition  of,  140. 
drawing  of,  how  conducted,  149. 
drawn  from  boxes,  147. 
Impaneling  of 

as  to,  166. 

clerk  to  call  list  of  Jurors  summoned,  156. 

manner  of  where  provided,  155. 
nunlber  of,  140. 

order  of  Judge  for  drawing,  148. 
summoning  to  serve  in  courts  of  record.    See 
tits.    Jury  I    Jurors. 


who   competent    to   act    as   Juror,    141. 

as  to,  generally,  see  analysis  of  24  pars., 
141. 
who  exempt  from  service  on,  148L 
who  may  be  excused  from  service  on,  14S. 
who  not  competent  to  act  as  juror,  142. 

TRIAL  OF  ACTION.    See  tits.    Trial|  THal  by 
Court  I  Trial  by  Jury. 

adjournment  of  trial  granted,  a  party  may 
have  the  testimony  of  any  witneaa  taken, 
998. 
cause   cannot   be   considered    as    tried   until 

decision,  988  4. 
challenges.     See  tit.  CItalleBSO  of  Jurors. 
ground  of  challenge,  994. 

as  to,  generally,  see  analysis  of  22  pars., 
995. 
number  of  peremptory,  party  entitled   to, 
994. 
clerk  to  enter  causes  on  calendar,  990. 
conduct  of  trial.    See  tit    Conduct  of  Trinl. 
duty  of  party  to  appear  at.  991  7. 
examination  before  competent  tribunal,  967  3. 
hearing    of    demurrer    constitutes    trial    of 

issue  of  law,  987  2. 
issue  of  law,  how  tried,  980. 
Jury,  how  drawn,  998. 
Jury  trial.  See  tit.    TMal  by  Jury. 
demand  for,  988  6. 
demanding  by  telegram,  991  12. 
discretion    of    court   in    equitable   actions. 

989  22. 
general  verdict  of  Jury.   See  tit.   Verdlet  of 


conclusive  on  court,  988  6. 
In  actions 

alleging  fraud,  989  28. 
at  law,  988  2-20. 

in  equity  advisory  verdict,  989  21-35. 
to  abate  nuisance.  969  80.  81. 
to  reform  contract,  989  28-26. 
in  ejectment  to  recover  damages  for  tres- 
pass, 988  8. 
in   eminent  domain   proceedings,   988   14. 
mode   of  reviewing   action   of   court  upon 

issue  of  fact,  968  10. 
plaintiff  entitled  to  has  of  right,  when,  068 

13. 
right  of  trial  by  not  determined  by  form 

of  action,  968  15. 
right  to  on  Joinder  of  legal  and  equitable 

rights,  968  9. 
stipulation  for,  989  17. 
verdict.    See  tit.    Verdict  of  Jury. 
waiver  of  right  of  by  both  parties,  discre- 
tion of  court,  989  18. 
written  demand  for,  effect  of,  989  19.  20. 
motion  to  postpone  trial  for  niMcnce  of  tes- 
timony, etc* 
absence  of 

counsel  is  ground  for,  992  2,  8. 
witness  ground  for,  902  4-9. 
as  to,   generally,  see  analysis  of  19   pars., 

992. 
costs  may  be  imposed  on,  992  12. 
granting  or  refusing  in  discretion  of  court, 

992    13. 
Illness  of  defendant  is  ground  for  motion, 

992   14. 
Jurisdiction   to  hear  and  determine  cause. 
99S  15. 
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TRIAL  OF  ACTION  (Continued). 

motion  to  postpone  trial  for  absence*  etc. 
merits   of  defendants   must   be   shown   by 

affidavit  on   application   for,   MS  17. 
refusal    of    continuance    not   error,   when, 

IMPS  18. 
requisites  of,  Ml. 

to  permit  amendment  to  complaint,  902  11. 
parties  must  bringr  issue  to  trial,  890. 

as  to,  generally,  see  analysis  12  pars.,  890. 
party  appointed  to  know  rules  of  trial  court, 

968  12. 
rule  of  trial  court,  991  11. 

trial  of  iMive  of  faet 
as  to,  987. 
erenerally,  see  analysis  of  86  pars.,  967. 

TROVKH 
mtiUtm  to9 

against  executor  or  administrator,  aOM. 
by  executor  or  administrator,  9049. 
as  to,   generally,  see  analysis  of  9  pars., 
9049. 
administrator  may  maintain.  1902  87,  2049. 
attorney's  fee  in  action  of,  1586  84. 
damages    for    cutting    and     carrying     away 

trees,  1240, 
not  barred  by  action  in  claim  and  delivery. 
801  286. 

TRUST.  See  tits.  CoBstmctlve  TVvsti  Implied 
Tmstf  Trustee  of  am  nxprees  Trust  i  Tnuts 
aad  Trostecs. 

acceptance    of,    performance    devolves    upon 
representative,  2106  14. 

•etIoB 

involving  validity  of  trust  under  will,  con- 
clusiveness of  determination,   1240. 
to  enforce,  parties  to,  1902  88-91. 
to  quiet  title  Involving  trust  under  will, 

unprobated    will    admissible,    1240. 
to    recover     money     deposited     until     de- 
manded,  limitation   of,  212  147-161. 
administrator    cannot    sue    to    enforce,    and 

compel  reconveyance,  20B0  4. 
as   to   enforcement   of   the  various   kinds   of 

trust,   310   47-62. 
in  real  property,  writing  necessary  to  create, 

2401«  2408. 
parties  to  suit  to  establish,  899. 
presumption  of  from  proof  of  facts,   rebut- 
table, 2862  21. 
title  in,  will  not  sustain  action  to  quiet  title, 
when,  1287  83-86. 

TRUST  AGRBBMESNT 

reformation  of,  limitation  of  action  for,  299 
184. 

TRUST  COMPAlfT 

limitation  of  actions  against,  820. 

TRUST-DBBD 

action  for  cancelation  of,  trustee  represents 

.  all  parties,  800  82. 
foreclosure  of,  1228  68-70. 
fraudulent  cancelation  of,  statute  begins  to 
run,  when,  281  84. 

TRUST  FUND 

chargeable  with  costs  to  preserve,  1646  24. 
claim  for.    See  tit  Claim  against  Bstate. 
may  be  charged  with  attorneys'  fees,  when, 
1688  85. 
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TRUST  IN  I4AND 

action  for  fraud  and  undue  influence  to  avoid 

deed,  venu^,  409  67. 
TRUST  PROPERTY 

administrator's  title,  action  for,  1902  92. 
interest  of  defendant  in  may  be  attached,  882 

49,  60. 
not  attachable,  886  96,  96. 

TRUSTBE.     See  tits.  Tmstf  Trustee  of  aa  Ehc- 
preM  Tnuit. 
aeeouat  of 

after  distribution,  procedure  for,  2108. 
appeal  from  decree  settling,  2107. 
balanced  only  by  disposing  of  estate,  2100 

22. 
beneficiary   alone   can   compel   trustees   to 

account,  2104  2. 
hT  tmstee  under  will 
as  to,  2108. 
citation,  2108. 
notice,  2108. 
production,  2108. 
continuance    of     administration     intended, 

appointing  trustees,  2104  3. 
decree   settling  conclusive   if   affirmed   on 

appeal,  2107. 
desires  of  testator  fully  carried  out  only 

through  trustees,  2106  4. 
distinct  from  accounts  of  executors,  2100 

28. 
effect  of  trust  instrument  involved  on  final 

account,  2106  6. 
not    settled     without    determining    bene- 
ficiary, 2100  24,  26. 
object    of    provision,    convenient    mode    of 

determining  trust  funds,  2106  6,  7. 
on  objections  to  account,  court  determines 

if  party  interested,  2106  8. 
person  entitled 

determined    in     settlement    of    account, 

2108  8.  9. 
estate  deliverable,  2106  10. 
on  settlement  of  trust,  2106  11. 
settlement  of 

after  distribution,  2108. 
how  made 
as  to,  2104. 

generally,    see    analysis    of    26    pars., 
2104. 
superior  court  not  to  lose  jurisdiction  by 
final   distribution,  2108. 
allowed   expenses  of  lawsuit  and  attorneys' 

fees.  2105  13,  16. 
appeal 

by.  dispensing  with  bond,  1448. 
from  decree  settling  account  of,  2107. 
attomeyii*  fees 

allowance   of   in   discretion   of  court,   2107 

3-6. 
allowed  to.  2186  15.  16. 
beneficiaries,  may  sue  without  joining,  867. 
cannot  counterclaim  -  Individual  demand,  028 

65-69. 
eompensatlon 

apportionment  among  trustees.  2100. 
as  to,  2100. 

generaHy,  see  analysis  of  7  pars..  2107. 
on  settling  account  of,  after  distribution, 
2103,  2100. 
complaint   against,    uniting   different  causes 
of  action,  604  30-38. 


INDBX. 


TRUSTEE  (Continued). 
eorpomtioii 

as.  quail flcatlon  of,  oath,  bond.  182«. 

may  act  as,  isas. 
costs  In  action  by  and  against,  1547. 
declination  to  act,  proceedings  on,  2167,  2168. 

delay    to    act    renders    liable    to    beneficiary, 

216S  17. 

.deposit  In  court  by,  subject  to  litigation,  949. 
dfa'bharged,   completely   separate   from   busi- 
ness of  estate,  2166  18. 
duty  devolving  upon,  2167  7. 
executor  as,  title  of,  1897  33. 
expenses  of  proceeding 

allowed  In  discretion  of  court,  2167  3,  4. 

as  to,  2165  16,  16. 

before  distribution,  2167  5. 
express  trust,  of,  who  Is,  357. 
Investment*  by,  presumed  to  continue,  2397  143. 
lolnder  of 

claims  against,  560. 

In   action   to   foreclose  mortgage  assigned 
as  security,  418   126. 
must    make    no   profit   out    of   trust    estate, 

2078  26. 
no  fees  on  property  not  of  estate,  2167  2. 
of  naked  trust,  competency  as  witness,  2303  13. 
presumption  that  he  has  conveyed  property, 

2378. 

purchaser  from,  with  notice  takes  subject  to 

trust,  850  17. 
relation    of   to   property   begins   before    dis- 
tribution, 2167  6. 
removal  of,  961,  41. 
resignation 

duty  of  court  before  accepting,  2167. 
or  vacancy.  Jurisdiction  In  case  of,  2168. 
should  settle  and  distribute  as  soon  as  may 

be,  2166  19. 
subject   to   account   until   delivery   to   bene- 
ficiary, 2166  20. 
testamentary   trustee.     See  tit   Trastee  un- 
der Will. 
created  not  by  decree  but  by  will,  2165  12. 
devisee  under  will  Is.  2165  13. 
trust  accepted  devolves  upon  representative, 

2165,  14. 
unincorporated  society,  as  trustee,  controlled 

by  court,  2166  21. 
Taeaney 

appointment    to    fill,    notice    to    Interested 

parties,   2167. 
In  trusteeship,  how  filled,  2167,  2168. 
or   resignation,   appointing  on   application 

of  Interested  party,  2167. 
undertaking   of   trustee   appointed   to   fill, 
2167. 
TRUSTBB  OF  EXPRBSS  TRUST 
action  by,  861  88-48. 
costs 

In  action  against,  1547. 
not  chargeable  against,  when,  1548  6. 
county  Is,  and  may  maintain  action,  when, 
862  69. 
J      definition  of,  860  84. 

deputy  sheriff  Is,  and  may  maintain  action, 

when,  862  60. 
grantee  of  land  for  purpose  of  prosecuting  a 

suit  is,  862  62. 
injunction  may  be  maintained,  861  87. 
mandamus  may  be  applied  for,  860  86. 


65. 


may  maintain  action,  S6T  71. 

ofllcer  of  a  foreign  government, 
party 

beneficially  interested,  when,   1B07   8. 
to  whom  undertaking  on  appeal   is  given. 
862   67. 
people  are,  of  license-tax,  862  68-70. 
priest  occupying  relation  analogous   to  that 

of  sole  corporation.   862   71. 
purchaser   at   execution   sale   for   benefit   of 

another,  862  72. 
quantity   of   Interest  which   passes   to    under 

wlll  providing  for  sale,  2020  16. 
state  Is,  when,  862  74. 
suing  without  beneficiary,  357. 
suit,  by  or  against,  costs,  1547. 
when  coming  In  possession  without  notice  of 

trust.  362  66. 
who  Is   not.  863  76-81. 
who  may  be,  363  82-86. 

TRUSTEE  UNDER  WILL 

created  by  will,  not  by  decree  of  court,  2165  12. 
devisee  under  will,  2165  13. 
Jurisdiction,  2168. 
may  be  declined 

appointment    of    trustee    or    executor    by 
court,   2168. 
upon  written  application  of  persons  in- 
terested, 2168. 
as  to,  2167. 

further  notice  given,  when,  9168. 
resignation  to  be  in  writing,  2167. 
not    aggrieved   party   cannot    appeal,    when. 

1412  49,  50. 
testamentary  trustee  is  devisee   under   will. 

2165  13. 
vacancy,    filled   on   application   of  party   in- 
terested, 2168  2. 

TRUSTS  AND  TRUSTBE8 

a  continuing  trust,  281  146. 

direct  trust,  when  statute  does  not  run.  220 

185-146. 
disavowal  and  hostile  attitude,  820  140-141. 
Implied  or  resulting  trusts,  221  142-145. 
limitation  runs  against,  when,  218  96. 
money  deposited  with  to  be  loaned  out,  220  134. 


action    against  by   cestui   que    trust, 

168-167. 
contract  to  convey,  281  147-162. 

fraud  in,  222  151. 

possession  of  vendee  under,  222  162. 

resulting  trust  under,  281  149,  150. 

TBUTHFUIiNBSS 

of  Witness  may  be  tested  on  cross-ezamlna- 
tlon,  2461  92-95. 

TUNNBLS 

disturbing    plaintilTs    possession,     enjoined, 
820  99. 

TURPITUDB 

of  plaintiff  appearing  from  complaint,  659 160. 

TYPBWRITKR 

exempt   from   execution,   when,   1166. 

TYPBWRITINQ 

•*wrlting"  includes,  17. 
ULTIMATB   FACTS.     See   tits.    Asawcri  Com- 
plaint |  Pleadings. 

as  facts  in  Issue,  659  161. 

as  to  allegation  of,  558  139-145. 
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IJNAPPBALABUBS   ORDBR.     See   tit.   Orders. 
that  administratrix  allows  suit  in  her  name, 
aOS8  27. 

VNAUTHORIZBD  TBRDICT 

payable  in  grold  coin,  judsrment  on,  lUT  158. 

UNCERTAINTY 

demurrer  for,  687,  C75  28-31. 
grround  of  demurrer,  560»  671  57-60. 
of  complaint.    See  tit.    Complaint. 
waived   by   failure   to   object   by   answer   or 
demurrer,  686  54-57. 

,     IJNCONNBCTBD  PBRSONS 

Joinder  of  as  parties  to  action.  401  27-32. 

U  NDER-SHBRIFF 

acting-,  presumed  de  Jure,  2888  45. 

UNDERTAKING.     See    tits.      Bonds|    8iiretles| 
^>itteii  Undertaking, 
appeals 

as  to,  1419-14S6. 

to  superior  court,  on,  1496. 
arrest  of  defendant  on 
as  to,  770,  77a 
in  Justices'  court,  for,  1S80. 
attachment 

as  to,  1384,  1880,  1389. 
in  Justices'  court,  on,  1S8S, 
of  Tesaels 
on,  1866. 

on  dischargre  of,  I860. 
becomes  effective  on,  1147. 
commissioner   or    elisor   to   sell   encumbered 

property,  1813. 
Qommon-law  bond,  877  19,  20. 
corporations  may  become  sureties  on,  1608. 
as   to,   erenerally,  see  analysis   of   5   pars., 
1608. 
costs  by  non-resident  or  forelsrn  corporation, 

for,  1668. 
eovrt  commlMiloner 
as   to,   160. 

power  to  take  and  approve.  160. 
deposit  in  Justices'  courts  instead  of,  1404. 
deposit  of  moneys   in  Ueu  of.    See  tit.    De- 
posit of  Money. 
effect  of.  877  21-25. 

elisor,  of,  to  sell  encumbered  property,  1218. 
failure  of  sureties  to  Justify,  effect  of,  1407 

33-52. 
flndinsrs  ooncernineTi  1887  1. 
for  discharge  of  attached  vessel,  I860. 
for  release  of  property  not  liable  for  seisure, 

877  26. 
guardian,  of,  receiving  proceeds  of  partition 

sale,  1818. 
in  action  for  usurpation  of  office,  etc.,  1846. 
In  action  to  set  aside  transfer  of  property 
approval  and  disapproval  of  bond,  1140. 
as  to,  1144. 

becomes  effective,  when,  1140. 
conditions  and  amount  of,  1146. 
exceptions  to  sureties,  1146. 
filing  and  service  of,  1146. 
Judgment  against  sureties  on,  114T. 
Justification  of  sureties,  1140, 
new  undertaking,  1140. 
undertaking    because    estimated    value    in 
bond  less  than  market  value,  1140. 
in  attachment.   See  tits.   Attaekmcnti  Undcr^ 
taking  In  Attachment. 


in    claim   and   delivery.     See   tit.    Claim   and 
DellTcry. 
construction  of,  804  13. 
must  be  of  statutory  form,  806  82. 
in  condemnation  proceedings.    See  tit.    Emi- 
nent Domain. 
in  contempt  proceedings,   must   be  returned 

by  ofllicer,  1787. 
In  Injiinctlon 
action  on 

averment  of  damages,  840  9. 
commencement  of,  840  3-6. 
counsel  fees  as  damages,  840  18-22. 
additional  given  under  order  of  court,  840 

8. 
averment  of  damages  by  reason  of  injunc- 
tion, 840  9. 
conditions   of,   840   10-12. 
dismissal  of  action,  effect  of,  841  25-30. 
during    temporary    restraining    order,    848 

32. 
executed  after  issuance  and  service  of  writ 

in,  848  47. 
failure    to    give,    issuance    and    service    of 

injunction   invalid,  848  52. 
given  for  issuance  of  temporary  restrain- 
ing order,  848  48. 
given    pursuant    to    order    of    court,    848 

49. 
given  upon  preliminary  injunction,  848  50. 
insufficient  having  been  required,  848  34. 
notice  of  Justification  must  be  given  to  de- 
fendant, 843  37. 
provided  for  on  final  Judgrment,  848  51. 
statute  does  not  provide  for  undertaking 
for    temporary    restraining   order,    843 
46. 
sureties    have    right   to   stand   on   precise 
terms  of  contract,  848  46. 
in  Justices*  court  to  procure  continuance  for 

more  than  ten  days,  1887. 
injunction,  upon,  888. 
Jurisdiction  of  Justice  in  action  on,  9tk 
municipality  need  not  give,  1671. 
new,  effect  of,  1407  81,  82. 
new  in  appellate  court,  when,  1660  6. 
of  commissioner  appointed  to  sell   in  mort- 
gage foreclosure,  1818,  1380. 
of  elisor  appointed  to  sell  in  mortgage  fore- 
closure, 1214. 
of  receiver.     See  tit.  ReeelT«r. 
officer  need  not  give,  1071. 
on  appeal.     See  tits.  Appeal  In  CtvU  Aetlonsi 

Undertaking  on  Appeal. 
on  attachment  in  Justices'  court,  1888. 
quo  warranto,  in,  1846. 
receiver,  of 
as  to,  888. 

on  appointment  of,  881, 
replevin,  in,  808,  800,  807,  806. 
reqnlsltes  of 
as  to,  1670. 

generally,  see  cuialysls  of  6  pars.,  1670. 
several  actions  on,  costs  and  disbursements 

in  case  of,  1648. 
state,  city,  town,  or  officers  need  not  give, 

1071. 
State  or  officer  a  party,  none  required,  1671. 
snlt  om 
action  against  sureties,  807  3-9. 
as  to,  000. 
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UNDERTAKING  (Continued), 
suit  on 
eomplaiiit 

alle&ration  of  demand,  907  10-17. 
must  state  the  breach  of  contract,  010  3. 
demand  as  prerequisite  to,  907  18-36. 
erenerally,  see  analysis  of  49  pars.,  000. 
measure  of  damages  in,  000  37-41. 
recitals   in  bond  as  affecting  liability,  000 

42-46. 
return  of  execution  unsatisfied,  000  46-49. 
supplementary  proceedings,  in,  1206. 
time  of  filing  of  on  appeal  to  superior  court, 

1000  9-12,  1502. 
trustee  appointed  to'  flli  vacancy,  undertak- 
ing of,  2107. 
waiver   of  Justification   of   sureties   on.   14S2 
19-23. 
(JNDBRTAKINQ  IBT  ATTACHMENT 
action   on 

defenses,   872  4,   5. 
party  piaintiff,  872  3. 
before  writ  issues  to  be  given,  872. 

as  to,  generally,  see  analysis  of  35  pars.,  872. 
city  not  required  to  give,  878  7,  8. 
construction  of,  872  6. 
county  not  required  to  give,  878  7,  8. 
effect  of,  874  30. 
form,   874  31. 
is  original  independent  contract  on  the  part 

of  sureties,  874  24-88. 
justification.     See  tit.  JvstUtcatloau 
UabUlty 

attaches,  when,  012  8,  4. 
of  sheriff  on,  876  11-18. 
of  sureties  on,  878  9-23. 
omitted  words,  effect  of,  874  88. 
state  not  required  to  give,  878  7,  8. 
time  of  execution  of,  874  34. 

UXDBRTAKING   ON   APPBAL.      See    tits.   Ap- 
peal |   Undertaking* 

action  against  sureties  on  plaintiff,  S47  72-74. 

certificate  to,  1468  10,  11. 

in  ejectment  to  secure  value  of  use  and 
occupation,  statute  begins  to  run,  when, 
387  150. 

to  provide  for  rents  and  profits,  1107  36. 

to  stay  execution,  1B87  61. 

to  superior  court.  See  tit.  Appeal  to  Supe- 
rior  Covrt* 

where  sale  is  directed,  1180  86. 

tTNDnriDBD  INTBRBST 

in  personal  property  may  be  subject  of  re- 
plevin, 801  281. 

UNDUB  INFLUBNCB.     See  tits.  Fraud  |  WUla. 

action  to  set  aside  deed  on  ground  of,  limita- 
tion, S20  63. 

rNTNCORPOBATBD    OR    VOLUNTARY   ASSO- 
CIATIONS.    See   tit   AModatlons. 

UNINTBLLIGIBILITT 

demurrer  for,  S7S  28-81. 

UNITBO     STATBS.       See     tit 
Patents. 

documents  of,  how  proved, 
includes  District  of  Columbia  and  the  terri- 
tories, 17. 
Judicial   records   of,   proved   how,  2S18. 
not  bound  by  statute  of  limitations,  212  8. 
not  subject  to  jurisdiction  of  state,  212  8. 


United     States 


publle  wrltlnsa  •< 

effect  of, 
how  proved, 

UNITBD  STATBS  PATBNTS.     See  tit  Pirtcats. 

conclusive,  2B68. 

in  action  brought  to  quiet  title  to  land  which 

constitutes  part  of  Mexican  grant,  IIQ 

148. 
latitude,    designation    of    In    United    States 

patent  yields,   when,  2S85  246. 
rule  as  to  courses  and  distancea  applicable. 

2585  245. 
statute   of  limitations   runs  only   from  date 

of  issue,  1262  147. 
supports     suit     against     imperfect    Mexican 

grant  to  quiet  title,  1262  146. 

UNITBD   STATBS   STATUTBS 

judicial    notice   of   those    relating   to  public 
lands,    2301    41. 

UNLAWFUL   DBTAINBR.      See    tits.    Detalaeri 
Forcible  Bntry  and  Detainer. 

action  for.     See  tit.  Forcible  Bntry  and  De- 
tainer. 
as  to,  1640-1672. 

counterclaim  in,  618  121. 
findings  in  are  required,  1082  99. 

UNLA1¥FUL  BNTRY.     See  tit  Forcible  Bntry 
and  Detainer. 

UNLAWFUL  INTBNT 

burden  of  rebuttal  upon  defendant,  2S88  18. 
may  be  rebutted,  2885  17. 

UNLAWFUL  KILLING 

justification  of  on  accused,  2865  16. 

UNLK^UIDATBD    DAMAGBS.      See    tit 


119. 


IS. 


counterclaim  in,  618  122. 

cross -complaint  in  action  to  recover. 

UNMARRIBD   FBMALB 

may  sue  for  her  own  seduction, 

UNRECORDBD  DBBD.     See  tit 

unnecessary  recital  not  presumed  In, 

UNSBTTLBD    ACCOUNT.      See    tit.    A< 
partnership  in  note  assignable,  851  61. 

UNUSUAL  ACTS 

of  receiver.     See  tit  Receiver. 

UNWRITTEN   LAW 

definition  of,  2816, 

USAGE.     See  tits.  Custom |  Uaase,  Trader 
Commerce^ 

doctrine  of  recognised,  9888  43. 

evidence  of,  2280. 

extent  to   and  purpose   for  which   admitted 

in  evidence,  2207  87. 
local,    governs    actions    concerning    mining 

claim,    1278. 
■may  be  shown  to  explain  true  character  of 

act,  etc.,  2288. 

USAGE,    TRADE,    AND    COMMERCE 

rules  of,  to  be  pleaded,  605  290. 

USAGES  OF   COURTS   OF  E<^UITY 

in  appointment  of  receiver,  827  59. 

USB    OF   PROPERTT 

right  of  defeats  action  in  claim  and  deliv- 
ery. 802  294. 
USER 

claim  to  right  of  an  adverse  claim   to  real 
property,    1257  86. 
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irSITRPATIOJV    OF    OFFICB    OR   FRAIVCHISB. 
See   tit.    AetioBa   for   VmurpmUon  of    Ofie« 
or  Fnuiehlflcw 
•etlon  to  be  bronsht  MTAlaat  varty  navrplas 

abatement  of  action,  isao  3. 

answer,  ISM  147 -ISS. 

as  to,  1818. 

attorney-greneral  must  bring  action,  when, 

1818. 
bar  to  action,  1820  4-10. 
'  burden  of  proof,  1821  11-13. 

I  collateral   Inquiry  Into   eorporate  capacity 

of  plaintiff  la  cItII  action 

as  to,  1821  14-29. 

de  facto  incumbent  of  office,  1898  28. 

denial  of  existence  of  office,  1828  29. 

proceedings  to  confirm  irrigation  district 
bonds.  1822  19. 

right  to  franchise,  1822  20-23. 

right  to  hold  office.  1822  24-27. 
complaint  on,  1886  169-182. 
constitutionality    of    statutory    provisions 

1828  30. 
demurrer  in,  1837  183-185. 
effect  of  finding  and  proceeding,  1828  €2-64. 
estoppel  of  defendant,  1885  154-156. 
franchise 

defined,   1828  31-34. 

distinguished  from  mere  powers,  1898  86. 

grant  proceeding  from   legislature,   1884 
36,   37. 

particular  franchises,  1824  38-46. 
generally,   see  analysis  of  229  pars.,    1818. 
intervention  of  interested  persons,  1884  141. 
intrusion  into  office,  1827  65-77. 
joinder  of  causes,  1887  186,  187. 
jurisdiction,   1828  78-90. 
nature  and  office  of  proceeding,  1820  91-106. 
new  trial  In,  1888  196. 

ofice 

as  to  what  offices  are  public,  1828  77. 

creation   of,   1826  49. 

director  of  private  corporation  does  not 
hold.   1826   50. 

employment  distinguished  from,  1826  51. 

intrusloji   Into,   1827  65-77. 

Is   right   to   exercise   public   function   or 
employment.   1326  49. 

removal  from.  1827  76-77. 

right  to  military,  may  be  inquired  into, 
1828  77. 
oficcr 

member  of  board  of  health  is  not.  1826  52. 

pilot  of  port  of  San  Francisco  is.  1886  63. 

position  of  "practising  physician  of  Yuba 
County  Hospital"  Is,   1826  64. 

usurper,  who  Is,  1826  65-61. 
other  remedies 

certiorari,  1380  107. 

habeas  corpus,   1880  108. 

Injunction,  1830  109.  110. 

mandamus,  1381  111-118. 

prohibition,    1331   119-122. 
parties  to.  1382  123-145. 
pleadings  on,  1334  146-196. 
practice.  1337  188-192. 

presumption  of  right  to  franchise,  1841  229. 
receiver    for    defendant    corporation, 

197-201. 
statute  of  limitations  as  bar.  1821  10. 
usurpation    of   franchise.    1338   202-229. 


appeal  from  judgment  that  one  is  usurping 

office,  does  not  stay,  1462. 
arrest  of  defendant,  1841. 
attorney-general,   proceedings   by,   1818-1846. 
certain  writs  abolished,  1816b 
complaint,  1841. 
may    set    forth    name    of   person    entitled, 

1841. 
name  of  person   entitled  to  office  may  be 

set  forth  in,  1841. 
what  may  state,  1841. 


security  for  must  be  given,  when,  1846  2. 
when  defendant  liable  for,  1844* 
damages    may    be    recovered    by    successful 

applicant,   1844. 
fine  for,  1844. 
generally,  1816-1846.    • 
If  defendant  found  guilty,  what  judgment  to 

be  rendered  against  him,  1844. 
if   fees   have   been   received  by   usurper,    he 

may  be  arrested,  1841. 
information   In  the  natnre  of  qno  wnrmnto 
as  to,  1816  3-13. 
discretion  of  court,  1817  9,  10. 
jurisdiction  of  court,  1817  11. 
quo  warranto  at  common  law,  1816  6-8. 
Jndgmcnt 

in  favor  of  claimant  entitles  him  to  office, 

1844. 
may'  determine  rights   of  both  Incnmhcnt 
and   claimant 
appeal  from,  1842  3-10. 
as  to,  1842. 

collateral  attack  01)  judgment,  1842^  11,12. 
costs  in,  1848  13. 

damages  in  for  successful  applicant,  1844. 
default.  1848  14. 
enforcement  of  by  contempt  proceedings, 

1848   16. 
extent  of.  1348  16-20. 
form   of,   1348  21,   22. 

generally,  see  analysis  of  26  pars.,  1842. 
in   favor   of   relator   is   not   "commission 

of  office,"   1344  24. 
interest  upon  fine  Imposed  by,  1848  23. 
ousting  defendant  does   not   rest  on   re- 
lator's right.  1344  25. 
proceedings  after,  1844  26. 
when    rendered    in    favor    of    applicant* 
1844. 
where  defendant  found  guilty,  what  to  be 
rendered.  1344. 
name  of  person  entitled  to  office  may  be  set 

forth   in   complaint,   1841. 
nature  of  proceedings 
case  at  law,  1817  12. 

mixed  civil  and  criminal  action,  1817  13. 
oath  and  bond  of  claimant  on  taking  office, 

1344. 
of  franchise.     See  tit.  Franchise, 
of  oflicc 

action  by  people  to  determine  right,  847  76. 
judgment  of,  as  to  stay  on  appeal,  1466  36. 

37. 
law  produces  speedy  and  adequate  remedy, 
1698   30. 
parties,  1844. 

proceedings  when  several  claimants,   1844. 
quo  warranto.  1816  6-8. 
relator,   security  by,    1346. 
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aSURPATION  OF  OFFICE,  ETC.   (Continued). 
■clre  facias  . 
as  known  at  common  law,  was  what,  11117 

14-16. 
writ  of,  abolished,  1316. 
security    for    costs    must    be    sflven,    when, 

1346  2. 
several   claimants,    rigrhts   of   may  be   det-^r- 

mlned  in  one  action,  1844. 
undertaking  when   action   brought   upon    in- 
formation of  private  party,  1845. 
When  several  persons  claim  the  same  office, 
their  rights  may  be  determined  in  a  sin- 
gle action,  1844. 

trSURPISR 

of  office,  arrest  of,  when,  1841. 
of  public  office  is  when  he  acts  without  color 
of  title,  1336  65-61. 

VACANCY 

in   administration,   right   to  possession,    1363 

93. 
In  Judicial  office  shall  not  affect  proceedings, 

130. 
Im  fifllce  of 

Judge  does  not  affect  proceedings,   136. 
Justice  of  peace,  04,  1401. 
superior  Judge,  60. 
supreme  Judge,  31. 

VACATION   OP 

n.rbltrator'8  award,  of,  1300. 
arrest 

as    to,   783i. 
order  for,  782. 
dismissal  of  aetloas 
as  to,  741  767-777. 
discretion  of  court,  741  771. 
power  of  court  to,  741  774-776. 
refusal   to  set  aside  Judgment  dismissing, 
742  777. 
Judgment 

as  to,  generally,  742  778-789. 

change  of  Judgment  after  findings.  712  782, 

783. 
construction    of    provision    in    relation    to, 

742  778-781. 
grounds  for,  1111. 
motion    sliall    be    granted,    when,    742  784- 

802. 
orders  on  appealable,  746  839-841. 
power  of  court  as  to,  744  803-812. 
proper  practice  in  making  applications  for, 

744  813-823. 
what  may  bo  considered  on  application  for, 
746   839-849. 
order  may  be  refused  by  another  Judge,  130. 
superior  court  may  vacate  its  own  Judgment, 
in  what  cases,   1111. 

VALIDITY 

of    Judgment    does    not    depend    upon    entry, 
1116  45. 

VAN  NESS   ORDINANCE 

deed  under,  effect  of,  238  180. 

ejectment  under  act  of  March,  1864,  238  181. 

is   what,   238    178. 

purpose   of.   238   179. 

suits  on  title  acquired  under,  238  182. 

constructive    possession    not    sufflclont,    238 
182. 
words  and  phrases  used   in.  238  1S4-188. 


VARIANCE.     See  tit.  Varioace  omd  Mistake*  la 
Pleadlnffs. 

between  contract  and  claim  of  Hen  In  me- 
chanics'  lien,    1765   98-100. 

between  summons  and  Judgment  by  default. 
984  43. 

cured    by    findings,    754    47. 

cured  by  Judgment,  754  48. 

failure  of  proof  and  not  variance,  when,  682. 

generally,  675-767. 

Immaterial.  750  119.  763  180-190. 

how  provided  for,  679. 

in  action  of  claim  and  delivery,  794  172. 

in  presentation  of  claims  against  estate.  See 
tit.    Claims  mfpmlmmt  Ekrtatcs. 

in .  writ  of  execution  in  name  of  Judgment 
debtor,   effect,   1153   12. 

material 

how  provided  for,  675. 

in  mechanics'  lien  action,  1686  134,  135. 

when  deemed  to  be,  675. 

motion  for  nonsuit  is  proper  method  of  rais- 
ing question   of,  974   126. 

objection  on  account  of  in  evidence,  1056  IL 

on  appeal  refusing  to  stay  execution,  749  29.  30. 

use  of  word  "claimant"  instead  of  "affiant," 
1959  29,  30. 

variance  between  allegation  and  proof, 
amendment.  675. 

when  not  deemed  to  be,  682* 

VARIANCE    AND    MISTAKE    IN    PLSADINGS. 
See  tit.  Fraady  Error,  etc. 

amendments   by   the  court   for  variance   a-d 
mistake,  enlarging  time  to  plead  a  rcIivT 
from  Judgment,  686. 
as  to,  generally,  see  analysis  of  849  pars.. 
687*696. 
amendments  of  course,  683. 

as   to.   generally,  see  analysis  of  36  pars,. 
683. 
effect  of  demurrer,  663. 
error  and  defect  to  be  regarded,  when,  749. 
as  to,  generally,  see  analysis  of  221  pars.. 
649. 
immaterial,  how  provided  for,  679. 

as   to,   generally,  see  analysis  of  39   pars^ 
679. 
material,    how   provided   for,   676. 

as  to,   generally,  see  analysis  of  50  pars^ 
675. 
time    to    amend    or    answer    after    demurrer, 
running  of,  766. 
as  to,  generally,  see  analysis  of  5  pars..  767. 
what  not  deemed  a,  683. 

'^'^NDEE.     See  tit.  Vendor. 

action  to  recover  purchase  price.  Is  founded 
on  written  instrument  within  meaning 
of  statute,  when.  287  161-153. 

assuming  and  agreeing  to  pay  mortgage  in- 
terrupts running  of  statute,  287  154,  135. 

In  possession  after  full  performance,  running 
of  statute,  287  156. 

VENDOR.     See  tits.  Vendee?  Vendor*s  Ucn. 
competency  as  witness 

of  land  with  covenant  of  warranty,  2303  H. 
of  personal  property,  2303  15. 
guardian  decreed  to  make  conveyance  where 

vendor  becomes  incompetent.  2254. 
possession  under  is  not  adverse,  235  134.  24« 
'3-47. 
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VENDOR'S  LIBN 

action  to  enforce,  limitation,  812  152,  S90  64. 

equitable  interest  not  subject  to  attachment, 
885  97. 

need  not  be  presented  against  estate  to  be 
preserved,  lOW  38. 

not  waived  by  presenting  claim  against 
estate,  10S6  70. 

notice  of  not  required  to  be  given  under  Me- 
chanics' Lien  Act,  1711  27. 

VEXIRIS.     See  tit.  Jnry. 

VENUE.     See  tit.  Place  of  Trial. 

absence  of  In  affidavit,  effect,  2417  13. 
failure  to  show  not  grround  of  demurrer,  B70 

25,   577   81. 
generally,  451-494. 

in  actions  in  superior  court,  73  22-29. 
objection   for   failure  to  stay  waived,   when, 

685  68. 

VERBAL  CONTRACT.   See  tit.  Mechanics'  Lien. 

VERBAL   STIPULATION.      See    tits.    Attorneys 
at  Law;  Stlpalatlons. 

as  to,  176  4-13. 

VERDICT  OF  JURY.     See  tit.  Jury. 
affidavit  to  impeach,  1073. 
against  one  of  three  defendants  in  favor  of 

another,   1011  17. 
amendment  of  by  direction  of  court,  1009  3. 
amount   of   recovery,   Jury   must   find,    when, 

1014,   1015. 
as  to,  1008,  1009-1018. 
cannot   be   impeached   by   affidavit   of  Juror, 

2418  22. 
chance,  new  trial,  1073. 
correction   of,   1009. 
counterclaim,  1014. 
conrt 

cannot  substitute  its  Judgment  for,  1010  4. 
making    findings    contrary    to    incomplete 

special,  1010  5. 
open  any  day  to  receive,  112. 
cures   defective  allegation   in  complaint,  655 

85,   86. 
death  after.  Judgment  on,  1128. 
declared,   how,   1008. 
directing,  2506  20-22. 

findings  upon  particular  questions  of  fact, 
1011. 
direction  of  is  proper,  when,  1001  11. 
disregarding  part  of,  1009  2. 
each    question    submitted    to   Jury   basis    for 

special,  1010  6. 
entry  of,  1018, 
as  to,  generally,  see  analysis  of  11  pars., 
1018. 

exception  to 

deemed  taken,  when,  1061. 

form  of,  1052. 
excessive  as  ground  for  new  trial,  1080  85-95. 
fnllnre  to 

enter  Judgment  on  dismissal,  063. 

sign    answers    to    special    interrogatories, 
1009  4. 
findings  on  issues  not  covered  by,  990  33-35. 
for   defendants    in    action    for   trespass,    dis- 
solves injunction,  861  48. 
forcible  entry  and  detainer,  in,  1666. 
form  of,  1008. 


seneml 

and  speclnl 

as  to,  generally,  see  analysis  of  17  pars., 

1010. 
defined,  1009. 
as  to,   1009-1018. 
definition   of,   1009. 
is  synthetic,  1010  7,  8. 
operates  as  an  estoppel,  1013  26. 
when  may  be  rendered,  lOlL 
when  overcome  by  special  findings,  1013  24. 
how   declared,   1008.  j 

impeachment  of  by  affidavit  of  Juror  not  al- 
lowed, 1077  39.  I 
In  action   for  recovery 

of  money,  or  of  establishing  counterclaim, 
1014. 
as  to,  generally,  see  analysis  of  11  pars., 
1015. 
of  specific  personal  property,  1015. 

as  to,  generally,  see  analysis  of  30  pars., 
IIIO. 
in  forcible  entry  and  detainer.     See  tit.  For- 
cible Entry  and  Detainer. 
in  gold  coin  unauthorized.  Judgment  on,  1127 

158. 
In  proceedings 

against  Joint  debtor,  1506. 
to  contest  probate  of  will,  1813. 
Informal,  236  159. 

or  incorrect,  proceedings  in  case  of,   1060. 
interest  on,  to  be  included  in  Judgment,  1562. 
is  general  or  special,  1009. 
Indsment 

must  conform  to,  1114  23. 

not  supported  by 

notice  of  motion  to  set  aside,  and  hear- 
ing of,  lllL 

setting  aside,  lllL 
on,  when  to  be  entered,  1112. 
upon  in  Justices'  court,  139L 
Judgment-roll  as  part  of,  1129. 
Jury,  discharge  of  before  retrial,  1008. 
Justices'   court,   in,   1891. 
modifying  by  reducing  it,  766  202. 
not  set  aside  without  facts,  2886  26. 
of  nominal  damages  to  plalntift.  1014  49. 
office  of  trial  Jury  Is  to  find,  1010  9. 
polling  the  Jury.     See  tit  Jury. 

as  to,   1008. 
practice  when  special  verdict  is  desired,  1010 

10. 
prevented,   retrial  of  cause,  1008. 
proceeding  where  informal,  1009. 
question     of    fact    propounded    to    and    an- 
swered  by  Jury   must  be   ultimate   fact, 

1010   11. 
rendition   of,   different   from   filing  or  entry, 

1014  41. 
replevin.  In,  1016. 
review  of,  on  appeal,  1469. 
rule  that  enough  must  be  found  by  special, 

1014   42. 
sealed 

may  be  returned,  when,  1006. 

rendered    during    recess    or    adjournment, 

looa 

when,  1008. 
setting  aside  insufficient  consideration  givdn 
to  signature,  2845  16. 
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VERDICT  BY  JURY    (Continued). 
■pedal 

defined,  1000. 

entry    of,    1018. 

flndinsT  which  does  not  dispose  of  a}l  facts 

In  case,  1010  12,  IS. 
inconsistent  with   ereneral,   controls,   1011. 
Judgment 

must  be  according  to,  1018  28. 
rendered  In,  to  be  entered,  1018. 
must  be  filed  and  entered,  1011. 
must  find  facts  expressly  and  specifically, 
I  1010    14. 

must  pass  on  all  issues,  1010  16. 

of  Jury  may  be  adopted  by  court  in  equity 

cases,  1081  84,  85. 
order  reserving  case  to  be  entered,  1018. 
requisites  of,  1000. 
upon   a  single   point   may   determine   whole 

case,  1014  46,  47. 
vacation  of  judgment  entered  on,  1111. 
when  may  be  rendered,  1011. 
■nlllclency  of 

evidence  to  support,  as  to,  3648  436. 
to  support  Judgment,  1014  48,  1078  27. 
not  considered  on  appeal,  1078  27. 
three  fourths  Jury  ipay  render,  1007,  1008. 
vacation  of  on  court's  own  motion,  grounds 

for,  1100. 
void  for  uncertainty,  761  147. 
"weaker"      and      "inferior"     have     different 
meanings  when  applied  to  evidence,  2548 
487. 
when    general   or   special   may   be   returned, 
1011. 
as  to,  generally,  see  analysis  of  52  pars., 
1011. 
where  does  not  cover  all  issues,  1000  6. 
where  not  in  conformity  with  issue,  1000  5. 
will  contest,  in,  1818. 

will  not  be  set  aside  because  leading  ques- 
tions objected  to  have  been  allowed,  2248 
18,  14. 
written,  must  be,  1008. 

*  VERIFICATION 

accusation   against   attorney  to   be   verified. 


in  election  contests,  how  made,  1820  17-19. 
Injunction,   complaint   for  must   be   verified. 


admission  of  execution  of  instrument  by  fail- 
ure  to   verify,  when,   641   4-13. 
indorsement  of  note  not  admitted  by  fail- 
ure to  verify,  641  14. 
affidavit  may  be  used  for,  2416. 
answer,  to,  686. 
application    for    dissolution    of    corporation, 

verification,  1744. 
at  trial,  641  17,  18. 

by  local  attorney  to  bill  of  costs,  1661  80. 
complaint    in    action    against    vessel    to    be 

verified,  1866. 
election    contest,    statement    to    be    verified, 

1618. 
failure      of      admits      written      instrument 
pleaded,  642. 
exceptions  to  the  rule,  648. 
generally,   687-644. 
Sennliieiieaa  and  execwtfoa 

of  instrument  are  not  admitted,  when,  648; 
of  Instrument  in  complaint,  when  admitted, 

640. 
Of  written  Instrument  in  answer  admitted, 
unless  denied  under  oath,  642. 


of  account  of  guardian.   See  tit.    P*W4 
Duties  of  Onardlans. 
as  to.  2225  10. 
of  accusation  in  proceedings  for  disbarment 

206. 
of  answer  not  required,  when,  1285  69. 
of  claim 

against  estate,  1077  89. 

in  mechanics'  lien,  1685  136. 

of  Hen 

by  attorney,  1705  103. 
requirement  as  to.  1705  101,  102. 
to  mechanics'  lien,  1698  67. 
of  eomplalnt 
and  anatrof 

in  forcible  entry  and  detainer,  1668. 
may  be   used  in  place  of  aflSdavit,  2419 
31,  62. 
in  action  against  steamers,  etc.,  1856. 
in  mechanics'  lien,  1688  103. 
of  petition  for  order,  1612  24. 
of  petition  in  Insolvency  not  amendable,  TiO 

261. 
of  pleadings 

as  to,  generally,  2419  80. 
authority  to  take,  688  13,  14. 
by  agent,  689  38. 
by  attorney,  192  273,  689  39-41. 
by  co-party,  689  42-45. 
construction  of  provision,  688  3-5,  11,  12. 
effect  of,  688  15. 
exhibits  require  no,  640  46. 
how  verified,  689. 
as  to,  generally,  see  analysis  of  53  pars., 
687. 
in    condemnation    proceedings    by    county. 

689  22. 
necessit}"  of,  688  16-32. 
object  of,  689  33. 

on  information  and  belief,  640  47-50. 
proper  practice  when  answer  verified,  689 
23. 
.  reading  complaint,  640  51. 
readmission  by  failure  to  verify,  688  20. 
re  verification,  689  24. 
signature,  688  6-9. 

by  associate  counsel,  688  6. 
by  attorney  in  fact,  688  7. 
by  printing  attorney's  name,  688  8. 
subsequent  insertion,  688  9,  10. 
subsequent  verification,  689  26-32. 
sufficiency  of,  689  34-61. 
iralver 

of  defective  verification,  640  52. 
of  want  of  verification,  640  53. 
where    complaint    is    unverified,    effect    on 

answer,  689  28. 
where    waiver    by  Verification   of   answer, 

689  28,  29. 
opposition    to   application  to  become   sole 

trader,  2267. 
petition 

for    sale    by    guardian    to    be    verified, 

2240. 
for  sale  of  real  estate  of  decedent,  2991. 
to   perpetuate   testimony   to  be  verified. 


return  of  sales  to  be  verified. 
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VERIFICATION  (Continued). 

statement   in   election   contest,  verification 

of,  1618. 
to  answer  required  where  copy  of  written 
instrument     contained     in     complaint, 
640. 
as  to,  creneraliy,  see  analysis  of  18  pars., 
640. 
waiver,  of  presentation  of  claim  agrainst  es- 
tate, 1077  90. 
want  of  In  pleadlner  not  grround  of  demurrer, 

S70  26. 
want  of  waived,  when,  586  69. 

VESSSBIjS.      See    tit.    Ships   and    Shlpplair. 
actions  agrainst,  1846-1S58. 
as  to,  1846-1358. 
definition  of,  17. 

TESTBD   INTEREST 

parties  have  not  In  statute  of  limitations,  220 
131-132. 

TBSTED  PROPBRTY 

legislative  power  over,  1808  43. 

VKSTBD  RIGHTS 

as  to,  0  9-13. 

chanering:     of,     legislature     has     no     power, 

20OO   3. 
in   plaintiff   likely  to  suffer,   injunction,   881 

246. 
not  affected  by  code,  8. 

VICIOUS  DOG 

action   to   recover  for  injuries  by,   variance, 
682  32. 

TIBW  OF  PRBMISES 
by  Jury,  1006. 

VOID  CONTRACT.     See  tit.  Mechanics*  l.ieii. 
VOID  JVDGMBNT 

sufficient    to    erlve    color   of    title,    when.    256 
67. 

VOLUNTARY  ASSOCIATION 

may  sue  and  be  sued  in  name  of  association, 
443. 
as  to,   generally,  see  analysis  of  55  pars., 

44a 

one  member  may  sue  for  all,  406  68-71. 

VOLUNTARY    DISSOLUTION     OF     CORPORA- 
TIONS 
appeals  on,  1744. 
application  for 

by  savings  and  loan  society,  1745. 

fllingr  of  and  publication  of  notice,  1744. 

hearing:  of,  1744. 

how  sit?ned,  1744. 

how  verified,  1744. 

what  to  contain,  1743. 
distribution  of  capital  stock  on,  1743  2-4. 
filing  of  application  for,  1744. 
hearing  of  application,  1744. 
how  corporation  dissolved  by,  1743. 
Judgment-roll  on,  1744. 
loan  society,  application  for  by,  1745. 
objections  may  be  filed,  1744. 
publication  of  notice  for,  1744. 
savings  society,  application  for  by,  1745. 

VOLUNTARY  PAYMENTS 

cannot   be   counterclalmed   against   note,   628 

70. 
party  making,   competency  as  witness,   2306 

58. 


VOUCHERS 

absence  of  should  appear  In  account,  2006  6. 
estoppel  of  widow  by,  when,  1026  6. 
executor  or  administrator  to  produce  and  file, 
2005. 
as  to,  generally,  see  analysis  17  pars.,  2096. 
for  "balance"  Justifies  credit  Xor  whole,  2007  9. 
for  items  less  than  twenty  dollars,  when  ac- 
cepted, 2007. 
as    to   generally,   see   analysis   of   5   pars., 

2ooa 

must  show  why  amount  proper,  2007  10. 
necessary  to  settlement  of  account,  2007  11. 
order  for  payment  simply,  is  not,  2096  6. 
receipt  by  administrator  is  not,  2006  7. 
traveling  expenses,  item  retained  for  future 
account,  2006  8. 

WAGBS.     See  tit  Lien  for  Salaries  and  Wases. 

exemption  of  from  execution,  1165. 
lien  for.   See  tit.   Lien. 
preferred  claims.  1720»  1723. 
seamen's,  1857,  1358. 
what  exempt,  1165. 

WAIVER 

by  appearance,  756  75. 

of   want   of   notice    in    guardianship    pro- 
ceedings, 2200  60. 
by  former  failure  of  one  entitled  to  admin- 
ister to  appear,  1853  3. 
by  pleading  same  defense  anew,  757  88. 
demurrer    not    waived    by    filing    answer    at 

same  time,  683. 
findings,  waiver  of,  1088. 
Jury  trial,  of,  987,  1010. 

in  Justices'  court,  of,  how  affected,  1888. 
mechanics'  liens,  of,  1718. 
of  all  errors,  by  attorney,  102  266. 
of  bar  of  statutes  of  limitations  by  appeal, 

when,  801  2. 
of  defects  in  cross-complaint,  757  89. 
of  demurrer  to  complaint,  effect,  756  69. 
of  departure  by  going  to  trial,  766  78. 
of  entry  of  Judgment  on  appeal  to  superior 

court,  1495  36. 
of  error  in  reopening  cause  to  supply  omis- 
sion in  proof,  2445  57. 
of  findings,  by  attorney,  192  265. 
of  Interest  by  not  claiming,  1558  17. 
of  Judgment  by  default,  by  attorney,  192  276. 
of  Jury  trial,  in  action  for  claim  and  delivery, 

760  199. 
of  Justification  of  sureties,  1452  18. 

on  appeal  to  superior  court,  1501  26. 
of  notice 

of    motion    to    vacate,    by    appearance    of 

counsel,  968  20. 
to  take  deposition,  2429  17. 
of  objections 

by  pleadings  over,  756  79-89. 

for  failure  to  serve  notice  by  appearance 

at  examination,  2437  17. 
not  taken  below,  757  90-97. 
not  taken  by  demurrer  or  answer,  581. 
to  complaint 

by  general  demurrer,  757  98. 
in  action  for  claim  and  delivery,  788  60. 
when  waived,  581. 
to  deposition  by  failure  to  take,  2484  36. 
of  question  of  Jurisdiction  in  Justices'  court, 
1870  8. 
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WAIVER   (Continued). 
of  iteM 

of  appeal,  14MI8  24-26. 

by  attorney,  IM  274. 
of  counterclaim,  ttSS  71. 
of  damages  by  plaintiff,  766  72. 
to  dumse 

or  disqualification  of  Jud^e,  498  37.  38. 
place  of  trial,  489  129-141. 
to    summons    by    appearance,    496    16,    499 
22. 
of   security   where   portion    of   property    re- 
leased from  mortsra^e,  1280  176-182. 
of   service   of   notice   on   appeal    to   superior 

court,  appearance  is,  1495  34,  35. 
of  sifirnature  to  bill  of  exceptions  by  Judgre, 

etc.,  by  attorney,  192  267. 
of  statute  of  limitations  in  presentation   of 
claim   aerainst   estate,    to  be   in   writiner, 
1966  41. 
of  sworn  statement  of  witness  in  taking  dep- 
ositions, 2485  64-55. 
of  technical  advantage,  by  attorney,  192  262- 

264. 
of  transmission  to  appellate  court,  1498  5. 
of  trial  by  Jury.   See  tit.   Trial  by  Jury. 
of  undertaking:,  1452  19-23. 
of  verification  of  pleading,  192  275. 
pleading,  648  24,  25. 
presence  in  court  is,  756  73. 
service  on  ward,  guardian  may  waive,  2181. 
■anunoiis  of 
as  to,  497. 

in  Justices'  court,  of,  1867. 
of  issuance  of,  497. 
sureties,    waiver    by    failure    to    object,    896» 

872, 
luidertakliig 

on  appeal,  of,  1419, 
or  deposit  on  appeal,  of,  1450. 
voluntary  appearance  is,  1581  66,  67. 

Ift'ANT  OF  CON8IDERATTOX.  See  tit.  Consld- 
cratloB. 

WANT  OF  PROSBCVTION 

dismissal    for   on   appeal    to   superior   court, 
1508  21,  22. 

WAR 

cause  for  removal  of  court,  118. 
effect  on  statute  of  limitations,  882. 

WARD.  See  tits.  Goardlan  and  Wardi  Guar- 
diaii  of  Sflnorii)  Gnardlam  of  Imjiane  and 
Incompetent  Peraons)  Powers  and  Dntlea 
of  Guardians, 

affirmance  of  sale  of  guardian  by,  2286  2. 
non-resident.     See    tit.     Non-Renldent    Guar- 
dian and  Ward. 

WAREHOUSES  RBCBIPTS. 

not  presumably  negotiable,  2899  160. 

LRANT.    See  tit.    Connty  Warrant. 

indorsement    of    "paid"     presumed    genuine, 

2889  61. 
for  salary  of  Justice  of  peace,  90. 
in   contempt   proceedings,   must   be   returned 

by  officer,  1787. 
to  bring  in  witness,  contents  of,  2418. 

W^ARRANTY 

implied.    See  tit.    implied  Warranty. 


waste: 

actions  for,  1248. 

as  to,  generally,  see  analysis  of  12  para, 
1244. 

acts  which  impair  value  of  security  enjoined. 
885  307-312. 

administrator,  removing  for,  1888. 

already  committed,  injunction  not  issue,  8SS^ 
806. 

by  decedent,  suit  against  executor  or  admin- 
istrator for,  2050. 

civil  officers  to  give  notice  to  public  admin- 
istrator,  of,  2188. 

common    laW   and   statutory   liability   distin- 
guished, 1244  5. 

cotenants  out  of  possession,  1244  6. 

cutting  or  injuring  trees,  damages  for,  1245. 


are  not  necessarily  confined  to  compensa- 
tion, 1244  7. 
as  to,  545,  560,  1248. 
increased,  remedy  same,  1244  8. 
decedent,    of,    action    for,    against    executor. 


distinction  between  waste  and  trespass,  ef- 
fect of  act  to  impair  substance  of  estate, 

885  804. 

done  under  honest  claim  of  right.  1244  4. 
enjoining 

executors  pending  application  to  prove  lost 

will,    1825. 
pending  foreclosure,   1278. 
entry  upon   land  and  digging  and  removing 

fruit  trees,   885  805. 
eviction,  after,  contempt,  1782. 
execvtloa 
after,  1278. 

sale,   injury  done   after,   and   before  deliv- 
ery, 1278. 
•zeeatom 

action  for,  by,  2049. 
may  be  restrained,  1828. 
or  administrator  may  maintain  actions  for, 
2049. 
foreclosure,  in,  1278. 
generally,  1248-1245. 
guardians,  by,  1248. 

injunction  to  prevent  or  stay,  884  802-820. 
Injury  which  results  in  destruction  of  prop- 
erty, 885  318. 
insolvency  of  defendant  need  not  be  alleged, 

886  314. 

is  not  an  arbitrary  term,  1245  12. 
Joint  tenants,  by,  1248. 

in  full  possession  of  whole  premises  com- 
mitting, injunction,  885  815. 
Just  construction  of  provision  as  to,  1244  9. 
naked  trespass  merely,  885  316. 
nature  of  injury  and  not  cap^x^lty  of  party 
to  respond  In  damages  criterion  for  In- 
junction. 886  317. 
purpose  of  provision  is  not  to  establish  rule 

of  treble  damages,  1244  10. 
receiver  appointed  in  when,  927  60-62. 
remedy  for  is  ordinarily  at  law,  885  318. 
removal   of  pendent   fruit  and  growing  nur- 
sery stock,  836  319. 
rentralning 

during  time  to  redeem  from  execution.  1194. 
of  until  period  of  redemption  expires,  1194. 


Where  no  section  mark  (8)  black-face  tjrpe  refers  to  pages,  plain-face  to  paragraph  of  annotation. 


INDBX. 


2ass 


WASTE   (Continued). 

security  a^rainst,  on  appeal,  1488,  I486. 

statute   is   remedial   although   provldinflr   for 
treble  damaeres,  1244  3. 

takingr  ore  from  mine  during  term,  1344  11. 

tenant,  by,  1248. 
<         tenant  in  common,  J)y,  1248. 
i         trespass  in  nature  of  enjoined,  888. 
'         what  constitutes,  1104. 

what   is    not,    1194, 

working  mine  is,  when,  1184  6. 

1¥ATCHMAN  AT  MINB 

as  to  lien  for  services,  1686  146. 

in  idle  mine,  1686  147. 

no  lien  for  service,  1685  23. 

not  entitled  to  lien,  1686  148,  149. 

WATERS.       See      tit.       IVater-Dltelii     Water- 
Rlffhtsi  Water- Works. 

act  wronerfully  causing  water  to  flow  upon 

land,  836  325. 
agreement  of  free  use  of  not  tenancy,  2877  32. 
appropriation  of 

allegation  in  complaint  respecting,  SBS  49. 
by  adverse  user,  225  2,  3. 
as  boundaries.     See  tit  Boundaries. 

generally,  2558. 
city's   right   to   take   from   creek,   not   issue, 

when,  836  326 
eondemnatloa  of 

damages,  rule  tor  ascertaining,  1768. 
for  supply,  1764  45-61. 
discharging    mining    debris    Into    navigable 

stream,  886  321. 
diversion  of  between  specified  dates,  886  322. 
effect  of  repairing  levee,  8841  328. 
j        eminent  domain,  1747. 

I        grantee  of  one  who  has  been  enjoined,  886  324. 
I        Injanctlon 

4  respecting,    vacation    or    modification    of, 

847. 
to  prevent  diversion,  refusal  of,  bond,  848. 
offense  on  lake  or  stream  in  several  counties, 

venue  of  action,  462. 
payment  of  damages  condition  precedent  to 

creating  right  to  divert,  886  828.     . 
perpetual    injunction    to   prevent    future   in- 
Jury  to,  836  331. 
right  to  use  and  enjoyment  of,  sufiSclent  to 

Justify  injunction,  887  333,  334. 
riparian  owner  has  right  to  have  waters  of 

stream  flow  over  his  land,  887  335. 
writ    of    injunction    does    not    depend    upon 
amount  of  injury  received,  887  836. 

1¥ATBR-DITCH 

cotenant  not  necessary  party  in  suit  for  di- 
version of  water,  410  22. 

W^ATBR-RIGHTS 

a  claim   to   real   estate  subject  to  action  to 

quiet  title,  1257  90-92. 
actions 

regarding,  888  74-76. 
to  quiet  title  to,  444  19. 
appropriations  on  lands  belonging  to  United 

States,   288   189. 
are  realty,  2408  9. 
claim  to  is  real  property,  1266  66. 
condemnation  of  water  for  supply,  1764  45- 

51. 
costs  in  action  to  determine  priority  of,  1641 

22. 


deed  to,  no  time  fixed  for  delivery  of  water, 
statute  begins  to  run,  when,  282  53- 
56. 

prescriptive  title,  finding,  288  190,  191. 
failure  to  find,  288  192. 

right  of  way  for  Irrigation  ditch  Is  interest 
in  real  property,  2408  7. 

value   of,    678   48. 

WATBR- WORKS 

estimate  of  value  of  in  condemnation  in  emi- 
nent domain,  1776  103. 

WAY    OP    NBCBSSITY.      See    tiU.    Roads    and 
HliTlawayai    PnbUe    Hlirhwaya. 

right  to  establish  by  parol  a  presumption, 
2888  42. 

'^WSSAKBR'* 

not  substituted  for  "inferior,"  2887  31. 

WBIQHT  OF  S3VIDBNCB.     See  tit.  Bvldenoe. 

WELLS 

implements  for  putting  down,  exemption  of, 
1166. 

WHARFAOB 

vessels  liable  for,  1846. 
WIDOW 

cannot  sell  property  of  estate,  2060  9. 

may    remain    in    decedent's    house.     See    tit. 

Provision  for  Support  of  Family. 
may  revoke  request  for  nominee,  1868  4. 
may   sue   surviving  partner   for   accounting, 

when,  2054  33. 
money  given  to  not  part  of  estate,  when,  1888 

50. 
of    intestate    principle    plaintiff,    when,    847 

77. 

WIFB.    See   tits.    Hvaband     and     Unfei     Sole 
Trader. 

claiming    maintenance,     receiver    appointed, 

when,  827  63. 
conversion    of  separate   property   of,   action 

for,   367   33. 
deficiency  Judgment  against,  370  92,  93. 
earnings  of  by  her  labor,  367  36. 
expense  of  last  sickness  of,  payable  by  hus- 
band, 2112  9. 
forum  of  where  husband  domiciled,  2874  5. 
funeral    expenses    of,    payable    by    husband, 

2112  10. 
injuries  to  person  of,  who  principal  plaintiff, 

868  58-68. 
injnry  to 

person  of,  husband  and  wife  must  Join  in 

action.  870  102-104. 
personal   rights  of,  principal  plaintiff,  868 
69-72. 
Judgment  against,  868  73-75. 
living    separate    and    apart     from     husband, 

rights  of,  368  79-82. 
malicious  prosecution  of,  action  for  dcunages 

for,  368  83-85. 
may  defend,  when,  871. 
naay  intervene 

in  action  to  foreclose  mortgage  on  home- 
stead, 438  110. 
in  what  actions,  871  5,  6. 
may  redeem   homestead  as  successor   in   in- 
terest, 1187  23. 
may  take  deed  of  real  property,  868  77. 
monument  to,  allowance  for  out  of  her  estate 
where  husband  poor,  2113  16. 
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WIPE   (Continued). 
mortffaKe 

executed     by,     she    proper    defendant    on 

foreclosure,  870  86. 
may  be  executed  by,  870  91. 
promissory  note  executed  by  before  marrlagre, 

action  on.  370  87-90. 
rifirhts   In   homestead.    See  tit.    Homestead, 
•eparate  eatate  of 

actions  concerning,  870  94-98. 
contract  by  husband  and  wife  respecting, 
action  on,  867  30-32. 
tort  of  wife  committed  in  husband's  presence, 
870  105. 

l¥IIiD  GAME.     See  tit.  Game  and  Game  Laws. 

belongs   to  state   in  sovereign  capacity,  890 
101. 

WII^FUI^  INJURY.    See  tits.   NcirUireiieei  Tort. 

to   person   or  property,   cause  of  arrest,  778 
67. 

WILLS.  See  tits.  Batatea  of  DoeedeBtsf  De- 
atroyed  WlUaj  Probate  of  Loat  or  Do- 
atroyed  'Wlllaj  Probate  of  WlUa. 

action  to  revoke,  bringing  in  parties,  461  57, 

58. 
advancement.    See  tit.    Advancement. 
alteration  of,  how  effected,  2401. 
appeal  In  probate  proceedlnya 

lies  from  what  orders  respecting,  1477. 
order  admitting   to   or  refusing  admission 

to  probate,  appealable,  1477. 
orders  or  judgment  relating  to  validity  of, 
appealable,   1477. 
bequest  of  money  by,  753  9. 
codicil,   "will"   includes,   17. 
contest    of.      See    tit.    Conteating   Will    after 
Probate. 
after   probate.     See    tit.      Contesting     'Will 

after  Probate. 
burden  of  proof  on,  22SS  7. 
declaration  of  decedent  admissible  in,  2271 

7. 
expenses    of    contestants     may     be     taxed 

against  estate,   when,  21S1   15. 
funds  not  appropriated  until  decided,  2181 

16.  17. 
order   denying   new    trial     in,     appealable, 

2176  5. 
refusal    to   award   costs    in,   proper,   when, 
2180   14. 
contestant   of,   charging  insane   delusion   has 

burden   of  proof,  2406  3. 
custodian  to  deliver  to  superior  court,  1803. 
delivered  to  probate  court,  to  be,  1803. 
destroyed  or  lost.    See  tit.   Probate  of  Loat  or 

Destroyed  Wills. 
devise.     See  tit.     Devise. 

devise  and  legacy.    See  tits.   Devlae;  Legacy, 
evidence 

holographic  will,  how  proved,   1800. 

of  instrument,  itself  to  be  produced,  2401. 

parol,  affecting,  admissibility  of,  2278. 

secondary,  of  contents  of,  2401. 

what  required,  2401. 

tticcntlon  of 

to  bo  according  to  legal  formalities,  2401. 

to  be  in  writing,  2401. 
foreign.    See  tit.    Probate  of  Foreign  Wills. 
holographic  will.    See  tit.    Holographic  Will. 
hew  proved,  1809. 


hoiT  revoked 
as  to,  2401. 

doctrine  of  implied  revocation,  2401. 

Imprisonment  for  failure  to  produce. 

Includes  codicil,  17. 

insane  delusion,  mere  exlsteoice  of  will  not 
defeat,  2208  32. 

intention  of  testator  prevails  over  presump- 
tion. 2852  23. 

legacy.    See  tits.    Devtaef  Legacy. 

lost  or  destroyed.  See  tit.  Probate  of  L«Mit 
or  Destroyed  W^llla. 

name  of  person  in  identifies  legatee,  2SD0  117. 

negligence  of  attorney  in  drafting.  172  33. 

nuncupative.  See  tits.  Nuncupative  'Wllla; 
Probate  of  NnBcvpatlve  W^IIls. 

Olographic  will.     See  tit.  IlolograpiUe  'WnL 

order 

admitting  to  or  refusing  probate,  appeal* 

able.  1477. 
denying  probate  of,  appeal,  1417  47. 
dismissing  contest,  appeal,  1470  10. 
for  production  of,  may  be  issued  by  Judge 

at  any  time,  1807, 
or  Judgment  relating  to  validity  of,  appeal- 
able, 1477. 
to  person  in  possession  of  to  produce,  ISOS. 
parol  evidence  affecting,  admissibility  of.  SSTfl^ 
penalty  for  non -delivery  of  to  probate  court, 

1808. 
probate  of 

as  to,  1802-1820. 

right  to  ask  for  revocation,  lOCSO  28. 
productloa  of 

custodian  to  deliver  to  superior  court,  IS03. 
imprisonment  for  failure  to  produce.  1805. 
order  to  person  in  possession  of  to  produce. 

180S. 
penalty    for    non-delivery    of    to    probate 

court,  1808. 
probate  Judge,  at  any  time  may  issue  or- 
ders to  enforce  production  of,  1807. 
when  in   hands   of  third  person,   imprison- 
ment to  enforce,  1805. 
revocation  of,  1417  48,  2401. 
secondary  evidence  of  contents  of,  2401. 
to  be  in  writing,  2401. 

unprobated  inadmissible  in  evidence.  2186  29. 

exception   to   rule   in   action   to  quiet   title 

where  validity  of  devise  involved.  1S4C 

witness  signing  name  of  testator  Invalidates, 

2380  16. 

WITCHCRAFT 

belief  in  as  affecting  mental  capacity,  aai7  5. 
WITHDRAWING 

answer   by   attorney   for   failure   to  pay   fee, 

106  331. 
from  case  without  Just  cause,  102  278. 
WITNESS.    See  tit    Bvidencej  Subomlns  Wlt- 
ncaaea. 
abatement,  matter  of  should  be  first  defense 

proven,  2441  2. 
absence  of 

postponement  of  trial  for,  091. 
to  be  shown  as  preliminary  to  use  of  depo- 
sltion,  2485  44-53. 
accomplice  as, 

generally,  2600,  2528  203-255,  2584  322-327. 
to  be  viewed  with  distrust,  2501,  2534  322. 
admissibility   of  evidence  of  papers   used   to 
refresh  memory,  2440  2. 
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WITNESS  (Continued). 
afflrnuitloii 

form  of.  2002,  2008. 

in  place  of  oath,  2008. 
affirmative    defenses    should    not    be    proven 

until  plaintiff  rests.  2441  3. 
agrent,  communications  .of,  2811  18. 
a^rents  of  party,  2307  35. 

all  persona  capable  of  pcrceptloaa  aad  com* 
manlcatlon  atay  be 
as  to,  2802. 

common- law   test   of   competency,   interest 
(  of  witness,  2802  6. 

i  construction,  rules  founded  in  decency,  etc., 

not  abrogated,  2802  3. 
defendant  making  no  defense,   joint  tort- 
feasors, 2802  7. 
disqualiflcations  of  common  law  removed, 

2302  4,   6. 
grenerally,  see  analysis  of  23  pars.,  2802. 
interest  of  party  as  a,  2802  6,  2808  8-10,  16, 

parties  as,  2808  11,  12. 

parties  as  well  as  other  persons  interested 

may  be,  2803  18,  19. 
purpose  of  provision,  2808  20,  21. 
religrious   belief  as    affecting-    competency, 

2808  22. 
test   of  competency  is  exception   made  by 

code,  2808  23. 
trustee  of  a  naked  trust,  2808  13. 
vendor  of 

land  with  covenant  of  warranty,  2808  14. 
personal  property,  2808  15. 
ans'wer 

In   cross-examination.     See   tit.   Croaa-Kz* 

aminatlon. 
qaeatlona 
)  all  pertinent,  must  be  answered,  2548. 

'  bound  to,  2649. 

must,  as  to  conviction  of  felony,  2540. 
what  questions  witness  need  not*  2549. 
appearance  of  witness  on  stand,  2207  2. 
application  of  provision,  2800  19,  20. 
arbitration  proceedings,  at,  1798. 
architect  and  client  not  included  in  prohibi- 
tion, 2810  2. 
argumentative   questions,   in   cross-examina- 
tions.    See  tit.  Croaa-Ehcaminatlon. 


as  to,  2554,  2555. 

failure  to  obey  subpoena,  issuance  of  war- 
rant, 2413. 
of,  affidavit  that  he  is  witness,  2554. 
of,  discharge,  2555. 
of,  disobeying  subpcena,  2418. 
of,  liability 

of  officer  making,  2554. 

of  party  causing,  2554. 
privilege  from,  2554. 
warrant 

contents  of,  2418. 

how  examined,  2418. 

to  whom  directed,  2418. 
who  may  discharge,  2555. 
^vrongfal 

damages  for,  2554. 

when  a  contempt  of  court,  2554. 
as    to,    generally,  see    analysis    of    26    pars., 

2449. 
attend,  bound  to,  2548. 


attendance 

enforced,  how,  1022. 

in  probate,  Judge  may  compel  at  any  time, 

1807. 
not  compelled  unless  within   thirty  miles, 

2410. 
power  of 

court  to  compel,  105. 
Judicial  officer  to  compel,  127. 
time  for,  2409. 
under  subpoena,  2410. 
attention  of  court  must  be  called  to  excep- 
tions, 2427  2. 
attorney 

as   subscribing  witness,   competency,   2812 

32-34. 
as  to,  2806. 

competent  as  to  conversation  of  third  par- 
ties, 2811  26,  31,  35. 
not  retained,  rule  does  not  apply,  2811 19,  90. 
bad  reputation  of,  no  bar  to  belief,  2207. 
books  of  entry  or  account,  foundation  for  in- 
troduction, 2806  21,  22. 
burden  of  proving  objection,  2810  3. 
business  and  social  relations  not  included  in 

inhibition,  2811  21. 
burden  of  proving  incompetency,  2805  9. 
by  whom  used,  2427. 

cannot  be  examined  in  certain  relations,  2808. 
attorney  and  client,  2806. 
attorney's  secretary,  2808. 
clergyman  or  priest,  2800. 
husband  and  wife,  2808,  2810  14-17. 
priest,  2809. 
changing  place  of  trial  for  convenience  of,  479. 
character  of,  2499. 

may  be  supported  by  testimony,  2207  6. 
ehUd 

common-law  rule  changed,  2806  10. 
under  ten,  as,  2808. 
clergyman,  2806. 
clerka 

of  party,  2807  85. 
to  take  testimony,  when,  1502. 
co-defendant  cannot  claim  benefit  of  prohibi- 
tion, 2800  23,  24. 
comity  of  state  on,  2425  2. 
commlaaloner  to  take  teatlmoay 
authority  of,  2427. 
certificate  of,  2427  1. 

need    not    specify    date    of    examination, 
when,  2427  2. 
duties  of,  2427. 

presumption  of  official  character,  2425  10. 
qualification  of  need  not  appear  in  commis- 
sion, 2425  9. 
should  be  sworn,  ^425  3. 
common-law  test  of  competency,  2802  6. 
compelled 

to  attend,  not,  unless  within  thirty  miles, 

2410. 
to  testify  when  present,  2410. 
compelling    to    produce    books    and    papers, 

1508. 
competency  of.    See  tits.  Croaa-Bxaailnatloai 
l¥ltneaa. 
and  discretion  of  court,  2806  12-14. 
in  general,  2802. 
may  be   tested  on  cross-examination,  2454 

13-23. 
who  not  competent,  280$. 
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WITNESS  (Continued), 
concealed,  2410. 

conduct  of  husband  and  wife  as  to  property. 
2806  25. 

confidential  communications.  See  tits.  At- 
torney and  Client  I  Clervymon  and  Prle«t| 
Physicians  and  Snrareons. 

consent  of  client  erlven.  attorney  may  testify 
to  confidential  communications,  2811  22- 
24. 

conspiracy 

change  of  order  not  srround  for  reversal, 

when,  2441  6. 
discretion  of  court,  2441  7,  8. 
should    be   proven    before    declarations    of 
alleged  conspirator  offered,  2441  4,  6. 
construction,  common-law  rule  of,  2810  5. 
contempt  by,  1724. 
•     in  Justices*  court,  1808. 
contradicting-,   by  party  producing,  2470. 
conviction  of  felony 

instructions  regarding.  2267  8. 
no  bar  to  belief,  2267  6. 
costs  on  non-attendance  of  party  giving  no- 
tice,  2426. 
court  may  control  mode  of  Interrogation 
as  to,  2446. 

as    to    impeachment,    see    analysis    of    107 
pars.,  2477. 
by   evidence   of  declarations,  2486. 

as   to.   generally,    see   analysis   of   128 
pars.,  2487. 
diaracter  of 

party  may  be  shown,  2400  2. 
witness  may  be  shown,  2400  3-9. 

evidence  must  relate  to  person  who  Is 

witness,  2400  6. 
Judge     should     not     indorse     witness, 
2400  7. 
crcdIblUty  of 

accomplices,  2518  165. 

appearance  as  affecting,  2610  173-176. 

as  affecting,  2510  177. 

as  to,  2517  167-202. 

bias  as  affecting,  2510  17 S. 

cannot  be  tested  by  particular  acts  of  im 

morality,   2450  62.     . 
evidence  to  show,  2288. 

facts  tending  to  show,  may  be  proved,  2288. 
greater  number  of  do  not  control,  2500. 
impeaching,  2518  166-168. 
instructions  regar-dlng/2268  10. 
Interest  as  affecting.  2510  178. 
is  for  Jury,  2517  167. 
Jury  may  be  directed  to  consider  character, 

conduct,  etc.,  of,  2518  169-201. 
may  be  questioned,  2802. 
may  be  tested  by  cross-examination,  2455 

25-96. 
purpose  of  considering  character,  etc.,  lim- 
ited, 2510  179. 
relation  of  to  party  as  affecting,  2510  180. 
singling  out  particular,  objectionable.  2520 
183-201. 
cross-  examination.     See  tit.  Crosa-Ebcamina- 
tlon. 
defined,   2447. 

not  heard  unless  subject  to,  2266. 
right  and   extent  of,  2452. 
when  may  begin.  2447. 


curtailing   cross-examination   on    immaterial 

matters,  2446  6. 
deceased,   previous  testimony  may   be  given 

in  evidence,  2288. 
decedent 
note    of.    Indorsed    with    payments    made 
thereon,   introduction  not   making  de- 
cedent a,  2806  8. 
who  may  not  testify  of  fact  occurring  dur- 
ing lifetime  of,  2868. 
decedent's  estate,  examination  of  person  sus- 
pected of  embezzling,  1004. 
defendant  as,  instructions  as  to.  2268  11. 
defined,  2801.  • 

demand    in   favor   of   estate,   provision    does 

not  apply  to,  2807  33.  34. 
denial  of  process  to  party  in  contempt,  2426  4. 
depositions.     See  tit.  Depositions. 
as    to,    2421-2440. 
Of,  on  postponement  of  trial.  008. 
taken  prior  to  former  trial  of  same  action 
may    be     used    in    cross-examination, 
2462  97. 
detaining,  contempt,  1724. 
direct  evidence  of  one  sufficient,  2268. 
direct  examination  defined,  2447. 
discretion  of  court  as  to,  2441  7-11. 

discretion  of  trial  court  as  to  cross-exam- 
ination, 2462  98-109. 
disobedience,  1724,  1782,  1001,  2418,  2640. 
disqualified  as  referee,  1044. 
divorce  does  not  render  husband  or  wife  com- 
petent. 2810  10. 
docket    of    Justice    of    peace    must    contain    - 

names  of,  1800. 
duties  of.     See  tit.  Rights  and  Dntlca  of  IVit- 

dying  declaration.     See  tit.   Dyins  Dednm-    J 
tiona.  I 

effect  of  objection  to  testimony,  2807  46.  | 

election    contest,    enforcing    attendance    at, 

1622. 
employees  of  party,  2867  36. 
erroneous  order  excluding,  no  ground  for  re- 
versal, when,  2428  3. 
error  in   excluding  questions  cured   by   sub- 
sequent testimony,  2468  110-113. 
estoppel 

cannot  be  set  up,  when,  2807  36. 
may  be   introduced  at  any  stage  of  trial, 
2442  12. 
every  one  (except,  etc.)  may  be,  2802, 
evidence 

in  rebuttal.     See  tit.  Rebnttal. 

anticipation  of  defense  not  proper, 
15,  16. 
in  criminal  cause,  2442  17. 
as  to,  2442  13,  14. 

original   cause  should  not  be  rehearsed, 
2442  18. 
of  incompetency,  2806  15. 

weight  of  for  Jury,  2805  16. 
of  good  character 
allowed,  when,  2400. 
as    to,    generally,    see    analysis    of    11 
pars.,  2400. 
coQStructlon  of  provision,  9600  10,  11. 
ciuiminatlon  of 
as  to,  2447. 

as  to  new  matter,  2474  8-16. 
as  to  same  matter,  2475  17-22. 
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WITNESS  (Continued), 
examination  of 

court  must  control  mode  of,  1446. 

must   be   In   presence  of  persons   affected. 


of    persons    suspected    of    embeszUngr   de- 
cedent's estate,  1904* 
oral,  defined,  2410. 
protection  of  witness,  2688. 
rebuttal,    witness    may    be    recalled    In    to 

contradict  adverse  witness,  2475  27. 
use  of  afildayits  to  obtain,  2416. 
excluded  questions,  error  in  cured  by  subse- 
quent   testimony,   2468   110-118. 
•xeliulon  of 
by  court,  104. 
from  courtroom,  2440. 
on  examination  of  others,  2446. 
executor  may  call  party  as,  for  estate,  2807 

87. 
exemptions    from    arrest    for   contempt,    768 

3,  4. 
expert.    See  tit.  Bzpert  WlteeM. 
as  to,  2288. 
admissible  as   to   laws  of  other  states  or 

countries,  2817. 
may  decipher  writinflr>  2284. 
opinion  of,  in  greneral.  2288. 
failure    to    object,    strikinff    out    testimony, 
2810  6. 
form  of,  2310  7.  11.  12. 
grenerally  InsuflElcient.  2810  8. 
false 

in  part,  2600. 

must  be  distrusted  by  jury,  2681  295. 
fees    of.   2409. 

not  sworn  to,  1680  90. 
where  parties,  construction  of  statute, 
91. 
foreifirn  country,  2424-2427* 
fomi  of 

objection,  2810  7,  11,  12. 
•rdlnary  oath  of 
as  to,  2602. 

generally,  see  analysis  of  6  pars., 
generally,  see  analysis  of  17  pars.,  2446. 
good   character,   evidence   of,   when   allowed, 


hondwriting,  opinion  of  subscribing  witness 

respecting,  2288. 
how  examined.    See  tit.  Bzamliiatlon  of  Wit- 


as  to,   generally,  see  analysis  of  39  pars., 
2473. 
however    brought,    must    produce    document, 

when,  2407  4,   5. 
hosband 

as  witness,  2808. 
and  wife  as,  2808. 
hypothetical  question.     See  tit.  Hypothetleal 
^aeatloB. 
as  to.  2455  22. 

propounded    to    expert   witness,   2468,    114, 
116. 
impeaching  credit  of,  2470,  2476,  2486. 
Impeachment  of  witness.     See  tits.  Impeaeli- 
meBti  Wltmera. 
by  party  producing,  2470. 
laying    foundation    for    by   cross-examina- 
tion, 2468   118. 
limitation  on,  2476,  2486. 
manner  of,  2476,  2486. 


in  aetion  to 

declare  trust  in  land,  2806  6,  6. 

determine    interest   of   deceased    in    lands, 

2807  40-42. 
enforce  trust,  2806  66,  56. 
have    deed    absolute    declared    mortgage, 

2806  7. 
quiet   title,  2806  17,   18. 
In  criminal  causes.     See  tit.  Criminal  Prose- 

cvtloiis. 
in  demand  In  favor  of  estate,  2807  83,  34. 
in  election  contest.    See  tit.  ContestlBg  BSlee- 

tlons. 
incapacity   to  consent  does   not   affect   rule, 

2810   13. 
Imconpetenoy  of 
as  to,  2804. 

burden  of  proof,  2806  9. 

co-defendant   cannot   claim   benefit   of  In- 
competency, 2806  28,  24. 
estoppel  to  set  up,  2807  36. 
evidence  of,  2306  16. 

weight  and  effect  of  for  jury.  2806,  16. 
executor    may    call    party    incompetent    to 

testify  In  own  behalf,  2807  87. 
husband  and  wife,  conduct  of  as  to  prop- 
erty, 2806  26. 
question  of  testimony,  2806  12-14. 
taeompetent 

child  under  ten,  2808. 
parties  against  estate  of  deceased,  2808. 
parties  to  action,  when,  2807  47. 
nominal  parties  included,  2807  45. 
unsound  mind,  persons  of,  2808. 
who  Is,  2808. 
Inquiry  for  purpose  of  Impeaching,  to  what 

extends.  2268  12. 
insane  person  as,  2806  8. 
Inspection  of  writing  shown  to,  2600. 
instruction  as  to  credibility  of,  2267. 
instrument  in  writing  referred  to  by  witness 
may  be  Introduced  by  witness,  2464  120. 
intelligence  of,  may  be  considered  by  Jury, 

2268  14. 
Interest 

of.  effect  of  competency,  2802  6-10,  2808  16- 

20. 
or  prejudioe,  instructions  as  to,  2268  15.  16. 
interested  party  as  witness,  2802  6-17. 
Interpreter.  2813. 
contempt  by,  2818. 
is  a,  2801  2. 
of  to  be  sworn,  2818. 
when  to  be  summoned  and  sworn,  2818. 
interrogation,  mode  of,  2446. 
Joint    debtor    of   deceased   competent   in    re- 
sisting claim,  2807  89. 
lodge 

may  be,  2818. 
or  Juror  may  be,  2818. 
jurisdiction  out  of,  previous  testimony  may 

be    given   in   evidence,   2280,   2207    9. 
Juror 

may  be,  004,  2818. 
trial  of  challenge,  007.  . 
knowledge,     must     testify     from     personal. 


leading  question.     See  tit.  licading  Qroeotlon. 
defined,  2447. 

on  cross-examination,  2462, 
on    direct    examination,    whether    allowed. 
2447. 
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letters  written  by  plaintiff  In  action  agralnst 

estate  of  deceased,  2807  43. 
malicious  arrest  of,  liability  for,  2480  24. 
manner  of  taking  depoaltfons  oat  of  state 
authorities  of  commissioner,  2487. 
commissioner  should  be  sworn,  2426  3. 
GommlMiIoBer  to  take  testimony  of 
duties  and  authorities  of,  2427. 
certificate  of,  2427  1,  2. 
provisions  applicable  to,  2427  3. 
continued    absence    need    not    be    shown, 

2425  7. 
duties  of  commissioner,  2427* 
how  taken,  2424. 

as  to,  grenerally,  see  analysis  of  15  part., 

2425. 
comity  of  state  in,  2426  2. 
in  Justices'  court,  2424. 
to  whom  directed,  2424. 
name  of  witness  must  correctly  appear  in 

commission,  2426  6. 
non-residence    of    witness    not    necessary, 

2425  6. 

order  refusing:  commission  not  apnealable, 

2426  8. 

order  shortening:  time  of,  2420  15. 

proper  interrogatories  may  be  prepared  or 

waived  by  parties,  2420. 
qualification  of  commissioner  need  not  ap- 
pear in  commission,  2425  8-11. 
written  notice  is  necessary  to  application 
for,  2420  14.      . 
may  be  recalled  in  rebuttal  to  contradict  ad- 
verse witness,  2476  27. 
may  refresh  memory  from  notes,  when,  2440. 
as  to,  generally,  see  analysis  of  26  pars.» 

2440. 
transcript  of  ofRclal  stenographer's  notes. 
See     tits.     Ofllelal     Reporteri     Steaoc- 
Tapher's  Traaseiipt* 
may  use  his  shorthand  notes  to  refresh  his 

memory,  2451  20-26. 
memorandum.     See  tit.  Memorandam. 
refreshingr  memory,  2440. 
rlfirht  to  testify  from,  2440. 
mistaken,  as  to,  2581  297. 
modes  of  taking  testimony,  2414. 
motion  to  strike  out 
testimony.  2811  29. 

where  memorandum  does  not  refresh  mem- 
ory, 2450  10. 
name  of  must  correctly  appear  in  commission 

to  take  deposition,  2425  6. 
naming    in    instruction    not   harmful,    when, 

1006  84. 
new   trial    for   irreerularity,   order   of  proof, 

2442  23. 
nominal  parties  included,  2807  46. 
non-residence  of,  not  necessary  to  taking  of 

depositions,  2425  6. 
non-return  of  commission,  postponement  of 

trial  for,  2427. 
notice  of  to  be  in  writing,  2420  14,  16. 
namber   to    proTO 
perjury,   2205,  2800. 
treason,  2890. 
oath  of 

alllrmatlon 

in  place  of,  2008. 
only  heard  upon. 


any   person    who   prefers   may   declare   on 

affirmation,  2008. 
discretion  of  court,  2008  2. 
form  may  be  varied  to  suit  witness'  belief, 

2008. 
not  a  Christian,  2008. 
obligation   of   oath   may   be  explained   to, 

2008  2. 
ordinary  form  of 
as  to,  2002. 

generally,  see  analysis  of  5  pars.,  2008. 
presumption     that    witness     adopts     mode 

most  binding  upon  conscience,  2008  3. 
varying  form  of,  2008. 
whole  truth,  2008  3,  4. 

words  "so  help  you  God"  omitted,  effect  of, 
2008  6. 
objection  to  testimony,  effect  of,  2807  46. 
objection   to   question   on   cross-examination 

must   be  raised   ac   trial,   2404   121-12:s. 
of  communications  included,  2810  9. 
oflUcer  as,  2808. 
oflUcers  and  stockholders  of  corporation  not 

Included  in  provision,  2300  28-33. 
ofRolal      reporter.     See     tit.      Stenosrapher's 
Transcript. 
as,  may  use  his  shorthand  notes  to  refresh 
memory,  2451  20-26. 
on  trial  of  challenge  of  Juror,  007. 
one   person   not  affected  by   act   of   another. 


one  sufficient  to  prove  evidence, 
opinions 

in  general,  2288. 
of  subscribing  witness,  2288. 
oral  examination  of,  defined,  2416. 
order  of  proof,  how  regulated,  2440. 

as  to,  generally,  see  analysis  of   58  pars., 
2440. 
Other  than  subscribing,  may  testify  to  writ- 
ing, 2842. 
"out  of  Jurisdiction,"  means  what.  2207  90,  91. 
out  of  state,  testimony  of  former  trial  admis- 
sible, 2289,  2207  89. 
particular,  should  not  be  singled  out  for  com- 
ment in  instruction,  2581  298,  299. 
parties 

as  to,  2808  18,  19. 
competency  of,  2802  7,  11,  12. 
to  action  against  estate,  2807  47. 
party  may  direct  order  of  his  proofs,  2448  24- 

26. 
party   producing   witness,   how  far   may  Im- 
peach  his   credit,   2470. 
as   to,   generally,  see  analysis  of  27  pars.. 
2470. 

perjury,  more  than  one,  2205,  2880. 
perpetuating  testimony,  2580,  2000. 
personal  knowledge,  confined  to,  2810. 
persons  ivrho  cannot  testify 
against  execntors,  etc. 
as  to,  2804. 
construction  of  provision,  2806  8-7, 

26,    27. 
generally,  see  analysis  of  68  pars., 
children  under  ten  years  of  age, 
those  who  are  of  unsound  mind, 
physician,  as  to  communieatlon 
as  to,  2812  38-52. 

criminal  cases  not  included,  2812  41,  42. 
extent  of  rule.  2812  43.  44. 
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physicians,  as  to  communication 

information    obtained    from    autopsy    not 
privileged,  aU2  39. 

mental  condition  of  patient,  88U  45. 

no  presumption  prejudicial  to  party,  2812  46. 

subscribing:  witness  to  will,  2812  47. 

waiver  of  privilege,  2818  49-52. 
physician  or  surgeon,  2SSM, 
plaintiff  should  exhaust  his  evidence  before 

resting,  2448  27-29. 
power  of 

court  to  compel  attendance,  109. 

Judicial  officer  to  compel  attendance  of»  127* 
power  of  court  to  control,  2446  2-5. 
prejudice  of,  instruction  as  to,  2288  15. 
presence  of 

person    affected,    necessary,   2266. 

required  in  deposition,  2424  11. 
present  in  court,  person  may  be  made,  2416k 
presumed  to  speak  the  tratb 

appearance  of  witness  on  stand,  2267  2. 

as   to,   2267. 

bad  reputation  no  bar  to  belief,  2267  5. 

character  may  be  supported  by  tcMtimony, 

2267  6. 
conviction  of  felony 

instructions  regarding,  2267  8. 

not  bar  to  belief,  2267  6. 
credibility  of,  instructions  as  to,  2268  10.     . 
defendant   as   witness,    instructions   as   to, 

2268  11. 

generally,  see  analysis  of  17  pars.,  2267. 

inquiry  for  purpose  of  impeaching,  to  what 
I  extends,  2268  12. 

instruction  as  to  credibility,  2267. 
t  intelligence  of  witness,  may  be  considered, 

12268    14. 
interest  or  prejudice  of,  instructions  as  to, 
2268  15,  16. 
Jury  sole  Judge  of  when  presumption  is  re- 
moved. 2268  17. 
presumption 

as  to  communications,  2811  SO. 
that   witness   speaks    truth,   how   repelled. 
2267. 
priest  not  competent  as  to  mental  condition, 

2812  86,    37. 
prisoner,   2418. 

as,  how  examined,  2418. 
deposition   of,   2418. 
how  brought  in  as,  2418. 
on  whose  motion  produced,  2418. 
privilege  of,  2548. 

on  cross-examination,  2464  124,   125. 
privileged  communications,  in  general,  2808* 
privilege   of  witness.      See    tit.   Witness, 
proof  of 

character  of  memorandum  preliminary  req- 
uisite,  24IM>   11. 
contradictory  statements  of  witness,  2480  8. 
protection  of,  in  general,  2888. 
provisions  applying  to,  taken  in  state,  2427  3. 
public   officer,  2800. 

as  to,  generally,  see  analysis  52  pars.,  2800. 
public  policy  foundation  of  rule,  2811  15. 
pnrpose  of 

provision,   2808   49,   50. 
reading  from  memorandum,  24S0  12-19. 
question  assuming  facts  improper,  2464  126, 
127. 


questions     containing     untrue     assumptions 

should  be  excluded,  2447  10. 
rebuttal  of  attack  on  motives  of,  2474  6,  7. 

recalllnir  of 

as  to,  2478. 

discretion  of  court,  2478. 

in  rebuttal  to  contradict  adverse  witness, 
2478  27. 

with  permission  of  court,  2476  28-39. 
re-examination  of.     See  tit.  Bxamlnatlon  of 
Witness. 

as  to  new  matter,  2474  8-16. 

as  to  same  matters,  2476  17-22. 

generally,  see  analysis  of  39  pars.,  2478. 
referee,  disqualified  as,  1044. 
refreshing  memory,  2440. 

manner   of,  2440. 
refusal  to  answer,  2410. 

or  be  sworn,  a  contempt,  1724. 
relations  which  disqualify. 


temporary  withdrawal  of  witness  to  show, 

2446   58. 
to  be  established  by  subsequent  proof,  2448 
30,  31. 
religious  belief  as  affecting  competency,  2808 

22. 
re-examination   of  witness,   when,  2478. 
as  to,   generally,   see  analysis  of  89  pars., 

2478. 
as    to    method    of    impeachment,    2476. 
how  witness  impeached.   See  tits.  Impeach- 
ment i  'U''ltn«s«. 
re-opening  cause  to  supply  omission  in  proof, 

2444   39-57. 
repetition    of   testimony   may   be   prevented, 

2447  11-16. 
reporter's    notes    of    evidence    not    admitted, 

when,  2207  92. 
required  to  testify  in  supplementary  proceed- 
ings,  1200. 
residence  out  of  county,  or  thirty  miles  off, 

need  not  attend,  2410. 
residing    out    of    county,    deposition    taken, 

when,  2424  12. 
restriction 
of  number  of  witnesses  to  be  used,  2447  16. 
to  number  to  prove  fact,  2447  16. 
reversal  for  error  in  ruling  relating  to  cross- 
examination,   2464   128-138. 
reversal    because    of    order    of    proof,    not 
ground  ordinarily,  2448  32-38. 
^  rights  and  duties  of.    See  tit.  Rights  and  Dn- 
tics  of  witnesses. 

right  of  cross-examination.     See   tit.   Cross- 

Bxamlnatlon. 
rule  confined  to  civil  cases,  2810  4. 

rule  not  affected  by  Incompetency  to  contest, 
2810   13. 

scope  of  cross-examination.  See  tit.  Exami- 
nation. 

stenographer's  notes.  See  tit.  Stenographer's 
Transcript. 

stipulation 

as  estoppel  to  objection,  2428  4. 
for  deposition  without  order  or  commission 
is  binding,  2426  12,  13. 
stockholder   of   corporation   not   disqualified, 

2808  52,  63. 
subpoena,  2407-2400. 


Where  no  section  mark  (9)  black-face  type  refers  to  pages,  plain-face  to  paragraph  of  annotation. 
C.  C.  P.— 186 


IiriMDX» 


WITNESS  (Continued), 
subpoena 

dlflob«dleiaee 

of,  a  contempt,  17M. 

of»  damagrea  for,  S412. 

of,    Btrikins    out    complaint    or    answer, 

2410. 
to,  forfeiture  for.  2412. 
to,  how  punished,  2410. 
for  what  Issued,  2408. 
how  issued,  2408. 
how  served,  2400. 

on  concealed  witness,  2410. 
for,  defined,  2407. 
may    require    production    of    books,    etc., 

2407. 
person  present  In  court  compelled  to  tes- 
tify without,  2410. 
to  be  served  so  as  to  srive  time  for  attend- 
ance, 2409. 
to,  deposition  to  be  used  out  of  state. 


must  attend,  2548. 
warrant  for,  2418. 

■ubscrlbliiK 

definition  of,  2SS7. 

denying:,  or  forgettingr  execution,  it  may  be 
proved  by  other  evidence,  2S41,  2S42. 

mark  as,   17. 

opinion  of  as  to  sanity  of  testator,  2288. 

other    witnesses    may    testify    to    writing, 
284S. 

proof  of  will  by  one,  1800. 

proof  of  writing:  by,  2S41. 

who  is,  2387. 
summoned  to  grive  deposition,  subject  to  pro- 
ceeding's in  contempt,  2412  18. 
supplementary  proceedingrs,  at,  1200. 
surgreon,  2800. 
swear  or  affirm,  must,  2200. 
s wearing:,  manner  of,  2008. 
technical  application  of  rule  not  favored, 

54. 
test  of  competency,  2808  23. 
testimony 

confined  to  personal  knowledgre,  8200. 

to  be  In  presence  of  persons  affected, 
transcript  of  evidence.     See  tit.  Transcript  of 

Bvldenee. 
treason,  more  than  one  necessary.  2880. 
trustee  of  naked  trust  as,  2808  13. 
truth,  presumed  to  speak,  2207,  2470,  2480. 
unable  to  testify,  previous  testimony  may  be 

g^lven  in  evidence,  2288. 
vendor 

of  land  with  covenant  of  warranty,  2808  14. 

of   personal    property,   2808   16. 
voluntary  payment  of  debt,  party  makingr,  as 

to  competency,  2808  58. 
waiver  of 

Incompetency,  effect  of,  2811  17,  2818  49-62 

right  by  calling  party,  2811  17. 
warrant  to  bring  in,  2418. 

contents  of,  2418. 
when    witness    may    refresh    memory    from 

notes,  2440. 
who  competent,  in  general,  2302. 
who  not  competent  as,  2808. 
who  not  excluded  as,  2802b 
wife,  2808. 
will  lost,  more  than  one  necessary, 


withdrawal  of 

temporarily,  2447   17. 
to  show  relevancy,  2446  68. 
discretion   of  court,  2i4B  3,   4. 
disregard  of  order  of  exclusion,   effect, 

6,  6. 
not    under    examination,    may    be    excluded, 
244S. 
as   to,   generally,   see  analysis   of   6  pars.. 
244S. 
writing  shown  to,  may  be  Inspected  by  ad- 
verse party,  2600. 
written  notice  of,  necessary,  2420  14.  15. 

WOMAir.    See  tits.  Husband  and  Wlfef  Married 
Woman. 

may  be  bound  as  executive  trustee,  808  86. 

WORDS 

meaning  of,  10^  17. 

WORDS  AlfD  PHRASBS.     See  tits.  Abbrevia- 
tions i  Deflnltlona. 

"a   liability   created    by    law,"    stockholder's 

liability  is,  884  13. 
"a   more   necessary   public  use."   in   eminent 

domain  proceedings,   1700  25. 
"abandonment,"     "forfeiture"    not    same    as. 

1274    7. 
abbreviations,  180. 

"about  to  appeal,"  in  undertaking,  1481  11. 
"absence  from  the  state,"  means  actually  ab- 
sent, 1882  2. 
"absent,"    corporation  ^domicile    in    another 

state  not,  820  10. 
"abstract,"  "certified  copy"  is  not.  1804  S. 
*  "accept,"   in   provision   regarding  mechanics' 

Hen,  meaning  of,  1700  16. 
"accepted  the  building  as  finished,"  in  finding 

in  mechanics'  lien,  1078  21. 
"accident"   and   "surprise,"   not  synonymous, 

1078  60. 
'^ncconnt'* 

involves  idea  of  debit  and  credit.  882  17. 
requiring    of    "report    of,"    equivalent    to. 
2226  2. 
'account  stated,"   what  is,  821  4. 
'accruing  costs,"  what  are,  1174  3,  4. 
^action" 

defined,  1568  11. 

does     not    include    "special    proceedings," 

when,  408  3,  400  3. 
entry  of  to  be  stated  in  summons,  601  17- 

22. 
includes    "special    proceeding,"   826   3,   841, 

468  116. 
Includes  what.  228  2. 
what   constitutes,   22. 
"action  for  forcible  entry  and  detainer,"  con- 
struction of  term.  1061  46. 
'acts  done,"  code  applies  to  only,  when,  408  4. 
'actual  occupancy,"  means  what,  in  forcible 

entry.  1008  40. 
"actual  possession,"  means  what,  in  forcible 

entry,   1008  40. 
"actual  value,"  in  eminent  domain,  1770  4. 
"ad  litem,"  guardian  not  included  in  provision 
authorising  appeal  from  Judgment  or  or- 
der   revoking    letters    of    guardianship. 
1488  64. 
"additional  answer,"  unknown  to  code,  070  6. 
"address,"  of  non-resident,  accepted  as  resi- 
dence, 680  31. 


"I 
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includes  whom.  1M2  43. 
within  meaning  of  provision  in  relation  to, 
1M2  48.   44. 

''adverse  party/'  meaninsr  of  phrase,  1429  10. 

"affidavit,"  definition  of,  871  86. 

"affinity/'  sisnlfles  what  relations,  17. 

"after  cause  of  action  shall  have  accrued,'* 
meaniner  of  in  statute  of  limitations,  213 
17. 

"against,"  in  provision  for  action  asainst 
executors  for  unlawful  detainer,  1648  9. 

"agent"  not  synonymous  with  "attorney  in 
fact/'  770  4. 

"ag'reement"  ^includes  deeds  and  wills,  2278. 

^airrrieTed  party** 

in  action  to  cancel  patent  to  land,  299  130. 
relator  suing  in  name  of  state,  299  130. 

"alias  summons."     See  tit.  Snmmoiui. 

"all/'  prayer  that  conveyance  be  by,  962 
63. 

"all  actions  to  abate  or  prevent  nuisance," 
Jurisdiction  -conferred  by  constitution, 
1241  20. 

"alleged  indebtedness"  showing  of  action  for 
in  affidavit  for  arrest,  1881  2. 

"allowed  and  approved,"  indorsement  of  on 
claim  against  estate,  1994  17. 

^long" 

as  used  in  land  descriptions,  2546  48. 
boundary  of  line  on  street,  2690  303. 
in    descriptions    of  ,land    in    relation    to    a 
creek,    river,   slough,   strait   or   bay   in 
describing  county,  2S60  48. 
in  relation  to  mountain  or  road  in  descrip- 
tion of  county  boundary,  2506  48. 

"alternative  notice."  See  "notice,  alterna- 
tive,'' this  title. 

"amount,"  in  column  over  figures,  in  Judg- 
ment docket,  1141  3. 

"amount  in  controversy,"  standard  of  Juris- 
diction of  Justice,  96  7-16. 

"an,"  equivalent  to  "any,"  in  interpleader, 
967  6. 

"an  interest  in  lands,"  mortgagee  is  not  per- 
son having,  1711  19. 

"and  served  and  return  therein  made/'  refers 
to  what  in  courts,  978  189. 

"annexed,"  return  being,  need^not  show  "fil- 
ing/' 511  34. 

"answers,"  in  provision  as  to  appearance, 
1630  43. 

"any  matter  of  fact  occurring  before  death 
of  deceased/'  applies  to  what,  2306  27. 

"any  other  person/'  in  service  of  summons, 
meaning  of,  609  14. 

"any  other  person  entitled,"  applies  to  class, 
1844    4. 

"any  part  thereof,"  means  any  part  of  whole, 
and  not  undivided  interest,  1804  3. 

"any  such  contract/'  meaning  of  phrase  as 
used  in  Mechanics'  Lien  Act,  1690  20. 

"appeal  from  final  Judgment/'  means  what, 
1456  16. 

"appearance,"  time  for  depends  on  date  of 
service  of  summons,  601  10. 

"assessed,"  refers  to  act  of  assessor  in  mak- 
ing assessment.  26t(  21. 

"assessment"  by  corporation,  as  used  in  con- 
stitution,  1866  24. 


"assignee  to  Jones  and 'Smith,"  sufficient,  864 
110. 

"assignor,"   what  constitutes,  2806  20. 

"association/*  as  used  in  statute  providing  for 
service  of  summons  on  corporation,  618  8. 

"at  chambers,"  locus  of,  119  1,  2. 

"at  least,"  In  statute  requiring  publication,    . 
14  28.  ; 

**mt  once,'' 

failure  to  answer,  effect  in  Justices'  court, 

1877  8. 
in  rule  to  answer,  686  86. 

"at  usual  rates,"  means  "for  what  it  was 
reasonably  worth,"  in  Mechanics*  Lien 
Act,  1685  132. 

"attachment,"  as  used  in  provision  for  appeal 
to  supreme  court,  1481  5. 

"attention/'  warrants  inference  of  seduction, 
when,  877  9. 

"attesting"  witness,  need  not  be  "subscrib- 
ing" witness,  2842  4. 

"attorney  In  fact,"  not  synonymous  with 
"agent,"  770  4. 

"audited  and  approved,"  as  applying  to  ac- 
counts, 278  2. 

"authority  is  extinguished,"  equivalent  to 
"ceases  to  be  competent,"  1884  3. 

"before  me,"  omission  from  caption  in  depo- 
sition, effect  of,  2483  10. 

"benefits  of  stock,"  allegations  as  to,  558 
60. 

"bestowed,"  in  provision  respecting  mechan- 
ics' liens,  1677  11. 

"block,"  as  used  in  land  descriptions,  defini- 
tion of,  2564  36. 

"Bradley  &  Co.,"  not  idem  sonans  with 
"Bradley,  Berdan  &  Co.,"  676  6. 

**by» 

as  used  in  land  descriptions,  2566  48. 
boundary  of  land  on  street,  2580  303. 
In  description  of  land  in  relation  to  a  creek, 
river,  slough,  strait,  or  bay  in  describ- 
ing a  county,  2566  48. 
in  provision  for  executor's  action   for  un- 
lawful detainer,  1648  9,  10. 
in  relation  to  mountain  or  road  in  descrip- 
tion of  county  boundary,  2566  48. 

"by  way  of  cross-complaint,"  words  treated 
as  surplusage,   when,  591   36. 

"calls,"  of  corporation,  included  in  "assess- 
ment/* as  used  in  constitution,  1866  24. 

"carriage,"   as   to  what  Is  a,   1171  40. 

"cart,"  as  to  what  is  a,  1171  40. 

"case"  and  "trespass,"  common-law  distinc- 
tion between,  650  6. 

"case  at  law,"  quo  warranto  is  not,  1829  97. 

"cases  at  law/'  as  used  in  constitution,  88 
63. 

"cash/'  in  statement  for  mechanics'  Hen,  1704 
84. 

"cause  of  action,"  defined,  1568  11. 

^^cantlon,"  "dlatrast*' 

includes   in    instruction,  2584  322. 
not  equivalent,  2538  317. 

"certified  copy,"  is  not  "abstract/*  1894  6. 

"certified  to  be  correct,"  as  applying  to  ac- 
counts, 278  2. 

"certify,"  need  not  be  used  in  certificate  of 
purchase,  2383  8. 

'"chance,"   defined  as   "hazard/'   1077  30. 

"citation/'   not  a  summons,  408  18. 
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^diril  action** 

action  in  police  court  to  recover  fine,  etc., 
Imposed  by  ordinance,  la  a,  1406  2. 

in  provision  for  submission  of  controversy 
without  action,  1637  13. 

what  is  not  subject  of.  In  state  court,  1637 

le. 

"civil  cause,"  what  is  a,  1404  3. 
Mdaim*' 

and  "demand,"  are  sjmonymous,  2118  20. 
followed   by   further   allesration,   etc.,    suf- 
ficient,  653   52. 
in  bar  of  statute  of  limitations,  285  106. 
in  probate  -proceedings,  defined,  1061  15. 
meaning  of.  2024  4,  2806  24. 
means  demand  for  money  enforceable,.  2088 

6. 
synonymous  with  "legal  demand  for  mon- 
eys,"   2088   7. 
"claim  and  delivery,"  analogous  to  "replevin," 

706  185. 
''claimant*' 

and    "claim"    synonymous    with    "creditor" 

and  "legal  demand  for  moneys,"  2088  7. 

instead  of  "affiant,"   in  statement  that  no 

offsets    exist   to   claim   against   estate, 

1050   29.    30. 

synonymous  with  "creditor,"  2088  7. 

"claimed,"   in  provision  as   to  submission   of 

controversy  without  action,   1687  16. 
"cohabiting,"  as  used  in  provision  as  to  pre- 
sumptions, 2377  38. 
I        "color    of    title,"    in    statute    of    limitations, 

268  5. 
!        "commencement  of  an  action"  defined,  406  9. 
"commission  of  office,"  Judgment  in  favor  of 

relator,  is  not,  1344  24. 
"commissioner,"  for  word  "sheriff,"  In  sale  of 

land,  608  103. 
"companionship,"    expresses    what    relation, 

886   66. 
"competent  witness,"  as  to,  2342  2. 
not   "attesting"   or   "subscribing"    witness, 
2842  2. 
"completion,"    cessation   of   work   before,    in 
provision     regrarding     mechanics'     liens, 
1700  9. 
"condition,"    of   property,   sufficient   descrip- 
tion as  to,  20O4  17,  18. 
"constable,"  substituted  for  "sheriff,"  when, 

1807. 
construction  of,  lOL 

as   to,   generally,   see  analysis  of  9  pars., 
10. 
"construed,"   equivalent  to  "regarded,"  7  6. 
"contempt,"  made  special  title  in  code,  1717 

6,7. 
"continuous  damage,"  which  is  not  "Irrepara* 

ble,"   647  49. 
"contract,"  not  so  broad  as  "transaction,"  617 
111. 
right  to  pradtise  law  not  a,  166  12,  800  4. 
"controversy,"  in  claim  for  relief,  808  87. 
Conveyance'* 

as  used  in  Civil  Code,  606  20. 
lis  pendens  Is  not  record  of  a,  606  20. 
"copy,"   of  record  of   foreign   country,   con- 
struction of,  8810  3. 
"corroboration,"    the    word    "strong"  .before 
improper,  8401  16. 


Mcoot" 

counsel  fees  as.  1666  3. 

in  column  over  figures  in  Judgment  docket, 
1141  3. 
"cost  value,"  instead  of  actual  "cash  value," 

effect  of,  867  47. 
"costs  of  suit,"  counsel  fee  in  foreclosure  not 

allowed  as,  when,  061  46. 
"counterclaim,"  is  broader  than  "set-off,"  612 

32. 
"counterpart,"  in  provision  as  to  writ  of  pro- 
hibition,   1604   3. 
"county,"  includes  "city  and  county,"  17. 
"court,"  definition  of  term,  1616  8. 
"court   should    have   found,"    in   specification 

for  new  trial,  1008  184. 
"credit."  promissory  not"  is  tl,  within  statute 

as  to  executions,  1162  47. 
"credits,"  are  not  property,  18  11,  12. 
"damaged,"   In  eminent  domain  proceedings, 

1747  20. 


In  decree  in  unlawful  detainer,  1667  8. 

in  Indemnifying  bond,  288  67. 
"day,"  definition  of,  18  9-12. 
^debt" 

as  used  in  the  law  of  garnishment,  1200  19. 

includes  all  liquidated  demands,  2087  8. 
''decision" 

and   "verdict,"   relation   of,   1010  16. 

In  provision  for  allowance  of  costs,  1B48  8. 

which  may  be  vacated,  is  what,  1076  4. 
"defect,"  for  which  .demurrer  will  lie,  mean- 
ing of,  670  38. 
defined,   17. 

as  to,  generally,  see  analysis  of  23  pars.,  18. 
"delivery,"  In  personal  service,  1624  17. 
"demand" 

and  "claim,"  are  synonymous,  8118  20. 

as  used  in  constitution,  40  59. 

in  probate  proceedings,  definition  of,   lOSl 
11-15. 

In    provision    regarding    mechanics*    liens, 
definition  of,  1727. 

meaning  of  term,  8806  24. 
"demonstrate,"  in  instruction,  2646  414. 
"demurs,"    in   provision    as    to    appearance, 

1680   43. 
"depose,"  includes  what,  17. 
"descend  to,"  in  probate  proceedings.  1086  28. 
"description    of   each   piece   of   land   sold   to 

be  taken,"  obvious  meaning  of,  1764  2. 
"direct."  opposed  to  "collateral,"  887  60. 
"direction,"  in  summons  to  appear,  601  13-15. 
"discharge" 

and  "remove,"  are  used  indiscriminately  In 

reference  to  guardian,  2861  6. 
of  guardian,  defined,  2268  4. 
sometimes  used  in  sense  peculiar  to  debts 
and  sometimes  in  sense  equivalent  to 
the  word  "removal,"  8168  IS. 
"discredited,"  in  place  of  "distrusted,"  in  In- 
struction to  Jury,  2681  294. 
"discretion"  definition  of.  1618  36,  86. 
"dismissed,"  m  statute  relating  to  recovery 

of  tax,  067  3. 
"disproportionate  to  value,"  at  time  of  bid, 

meaning  of.  2016  7. 
distinction  between   "legislative"  and  "judi- 
cial" acU,  1670  45,  46. 
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"district/*    In   San   Francisco,   means   county, 

601   16. 
"district    court/'    in    summons    In    action    In 

San  Francisco  county,  601  8-16. 
"distrust/'  includes  "caution/'  26S4  322. 
"distrusted/'  "discredited"  in  place  of.  in  in- 
struction to  Jury,  2681  294. 
"doing*  business  within  state/'  singrle  trans- 
action does  not  constitute,  618  9. 
"dollars/*  In  mention  of  amount  due  in  veri- 
fication of  claim  aerainst  estate,  1068  18. 
"Dollie,"  instead  of  "Dellie,"  immaterial  mis- 
nomer, 766  77,  700  125. 
"drifting  in  a  tunnel/*  not  same  as  "running 

a  tunnel,"  1710  17. 
"due,"  in  claims  asainst  estate,  meaninsr  of, 

1067   9. 
"due  service  admitted/'  effect  of,  1618  7. 
"during/'  construed  "continuously,"  047  50. 
"earmarked/'    as    applied    to    trust   property, 

8042  7. 
"easterly/'  as  used  In  land  descriptions,  2604 

37,    38. 
"entry  of  Judgment"  and  "rendition  of  Judg- 
ment/'   as    used    in    code,    have    distinct 
meanings,  1118  16. 
'Estate" 

means  "disposable  estate/'  when,  2126  3. 
means     distributable,     disposable     assets, 

when,  2120  8. 
of  decedent,  is  "a  person/'  18  9. 
used     for     "distributable     assets/'     when, 
2160  2. 
"et  al,"  in  summons,  has  no  siffniflcance,  608 

38. 
"evidence   shows,"    in   specification    for   new 

trial,   1008  187. 
"executed,"  imports  delivery,  2880  17. 
"executor,"   instead   of  "executors/'  effect  of 

in  notice  of  appeal,  088  104. 
"exempt  from  execution,"  meaning  of,  1178  73. 
"express  aider,"  what  is,  764  46. 
"family" 

definition   of,  1028   18. 

meaning  of  in  probate  proceedings,  1016  63. 
who  are  included  in,  1028  17,  18. 
"false,"   not   equivalent   to   "mistaken/'   2681 

297.    ' 
"farming  utensils,"  meaning  of  in  exemption 

laws,   1170  24. 
"final    confirmation/'    provided    for    in    land 

laws,  288  94. 
"final  Judgment,"  in  eminent  domain,  1777  9. 
"for    purpose    of    determining,"    in    adverse 

claim  to  title,  meaning  of,  1261  17. 
"for  purposes  of  settlement  of  accounts  un- 
der trusts/'  Jurisdiction  as  to,  2107  6. 
"for  recovery  of  damages  only/'  default  Judg- 
ment, 083  28. 
Mforfeitnre*' 

in  mininiT  customs,  1274  6. 
not  same  as  "abandonment,"  1274  7. 
"former  contest/'  parties  to  not  bound,  when, 

1808  5. 
««lorthwlth^» 
defined,  621  9. 

depositing  copy  of  summons,  621  4. 
fine  to  be  paid,  108  11. 
omission  of,  immaterial,  621  11. 
only  an  irregularity,  680  31. 


"fraud,"  as  basis  of  action,  must  be  indicated 

in  summons,  601  17. 
"from,"  as  used  in  land  descriptions,  2600  48. 
"full  power  and  lawful  authority  to  act,"  etc., 

averment  of  conclusion  of  law,  654  62. 
"fiTold  and  silver  coin/'  contract  payable  in, 

not  support  gold-coin  Judgment,  1120  148. 
"erreat,"  caution  not  required  to  he  used  in 

instruction  to  Jury,  2533  318. 
"grounds,"    in   provision   requiring  notice   of 

intention  to  move  for  new  trial,  1080  32. 
"firrounds  of  such  title,"  has  reference  to  rea- 
sons why  claimants  aver  their  title,  1104 
12. 
"habitually,"  in  exemption  statute,  1172  46. 
"has  no  information  sufficient  to  form  a  be- 
lief,"  insufiicient  in  pleading,  007  322. 
"heirs" 

devisees    not    included    in    word,    1028    14, 

1084  12. 
includes  whom,  881  4. 
"here  insert,"  refers  in  statement  in  minute- 
book,  and  sufficient  in  exception,  1054  18. 
"hereinafter,"    instead    of    "hereinbefore,"    in 

summons,  immaterial,  508  39. 
"hereinbefore/'   as   used   in   code,   818   10. 
"homestead,"    has    both    popular    and    legal 

significance,    1018  41. 
"horse" 

as  to  what  is,  1171  40. 
includes  what,   18  4-6. 
"if,"  construed  "when/'  047  61. 
"immediately,"    provision    that    clerk    enter 

Judgment,  088  32. 
"trnprovcmciit" 

definition   of  within  Mechanics'   Lien  Act, 

1080   55. 
lien    for    grading   streets    not   within    Me- 
chanics' Lien  Act,  1080  54. 
"in,"  as  used  in  land  descriptions,  2500  48. 
"in,"     in    land    descriptions    in     relation     to 
creek,    river,    slough,    strait,    or    bay,    in 
describing  a  county,  2560  48. 
"in    all    cases    in    equity,"    Jurisdiction    con- 
ferred  by   constitution,    1241   20. 
"in    building."    meaning   of,    as   used    in    Me- 
chanics' Lien  Act,  1088  101. 
"in  default  of  payment  of  note  by  its  terms/* 
authorizing  foreclosure,  does  not  compel 
same,   1285. 
"In  her  own  right  and  as  her  separate  prop- 
erty,"  disregarded   as   surplusage,   when, 
000  310. 
"in  the  structure,"  meaning  of,  in  Mechanics' 

Lien  Act,  1081  62. 
"Incapable" 

administrator   in  different   class   from   "In- 
competent,"  1878  4. 
construction  of.  2210,  2217  6. 
"Incompetency,"    In    provision    as    to    admin- 
istrator,   different    class    from    "incapa- 
ble,"  1878  4. 
"incompetent/*   construction   of,  2210,  2217   6. 
"indebted/*    a   conclusion    of    law,    when,   564 

63. 
"inferior" 

and    "weaker,"    when    applied    to    evidence, 

have  different  meanings.  2548  437. 
"weaker,"  not  substituted  for,  2387  31. 
"information"      credible,      determination      by 
court.    1884   4. 


Where  no  section  mark  (9)  black-face  type  refers  to  page.?,  plain-face  to  paragraph  of  annotation. 


INDBX. 


WORDS    AND    PIJRASES    (Continued). 

"Information  of  another,"  In  disbarment  pro- 

ceedingrs,  204  8. 
"instrument,"  as  used  in  Recordincr  Act,  606 

20. 
Hnatroment  In  Twritlng,'* 
action  on,  287  152. 
construction  of  term,  22B0  3. 
definition    of,    1004   3. 

within   meaning  of  statute  of  limitations, 
305  31. 
"inteirrity,"  means  soundness  of  moral  prin- 
ciple,   1820   13. 
"interest,"   as   affecting  parties,   must  be   di- 
rect Interest,  485  34. 
"is  a  structure,"  mine  Is,  within  Mechanics' 

Lien  Act,   1681  74. 
"is    hereby    extended    thirty    days,"    extends 
time  of  serving  bill  of  exceptions,   how 
long,    1002   47. 
"is  presumed  to  be,"  Intends  legal  presump- 

'  tlon,  2351  9. 
"it  clearly  appears  from  evidence."   as  used 

in  statement  for  new  trial,  1000  198. 
"Joint  liability,"  allegation  of  conclusion,  564 

64. 
"judgment,"     property     within     meaning    of 
provision   as   to   supplementary  proceed- 
ings,  1207  9. 
"judgment    confessed,"    in    Justices'    docket, 

effect  of,  07  27. 
"judgment      debtors,"      public      officers      as, 

1201    7. 
"judicial,"    is    not    to    be    received    in    sense 
usually    applied    to    courts    In    provision 
regarding  writs  of  review,  1681  77. 
"Justice,"   substituted   for  the  word   "Judge," 

when,   1807. 
"justly  due,"  debt  to  pledgee  allowed,  2008  2. 
"laborfers,"   who  are,   1171  40. 
"land."   as   used   In   provision   as   to   adverse 

possession,  206   20. 
"last  sickness,"  phrase  liberally  Interpreted, 

2118    19. 
"late  a  resident  of  San  Francisco,"  conforms 

substantially  to  statute,  1864  8. 
"lepral    helrsi,"    designated    beneficiaries    are, 

when,  1800  45. 
"legal   process,"   as   used  in  Van  Kess   Ordi- 
nance, 288  184. 
<<leKal  reprenentatfve" 

assignee  or  grantee  of  Interest  Is,  416  G8, 

69. 
grantee  is,  720  592. 
"legislative    act."    distinguished    from    "Judi- 
cial act,"  1670  46.  46. 
"levet,"  used  in  holographic  will  for"  leave," 

1810    6. 
"levied."    refers    to    act    of    board    of   super- 
visors in  making  levy,  205  21. 
"levied  and  assessed,"  in  provision  as  to  ad- 
verse possession.  266  21,  267  46. 
"levy."     when     employed     to     connote     acts, 

1174   6. 
"liability** 

action  to  recover  for  tort  as  on,  811  143. 
applies  to  responsibility  for  torts,  460  131. 
defined    as    "responsibility,"   306   38-40. 
definition  of,  306  38-40. 

for  surgical  and  medical  attention,  811  126. 
in  Indemnity  bond,  288  67, 


"liability  for  damages,"  etc,  in  bond  of  in- 
demnity to  sheriff,  216  43. 

"lien,"    attachment    not    Included    In    term, 
2024  7. 

^little  Indebted'* 

used  relatively,  2126  13. 
whether  or  not  fact  to  be  determined  by 
court,  2120  12. 

"lot,"  Included  in  term  In  proTlsion  for  me- 
chanics' Hen.  1708  10. 

"Louvre,"    restraining   use   of   on   signs,    8X8 
123. 

"L.  S.."  In  service  of  document  by  telegraph. 
1688. 

"manipulation,"  meaning  of  as  used  in  par- 
ticular connection,  877  12. 

"market  value,"  in  eminent  domain,  1776  4. 

cannot   be   read    "must,"    in   provision    re- 
garding nonsuit,  068  21. 
means  "must,"  when,  1006  5. 

"may    be   distrusted."    instead   of   '*i8    to   be 
distrusted,"    2606    9. 

"may  be  sued,'*  use  of  in  constitution,  460  123. 

"meandering"  water- courses,  no  law  requires 
term  in  description  of  land,  2876  148. 

"mentally     incompetent,"     construction      of, 
2216. 

"miners'  measurements"  have  no  fixed  mean- 
ing, 1016  8. 

'^mining  claim'* 

and  "mining  location"  are  identical,  1701 39. 
definition  of,   1681  73. 

"mining    rights,"    an    incorporeal    heredita- 
ment, 1280  80. 

"mistake,"    false    not    equivalez\t    to,    in    in- 
struction to  Jury,  2681  297. 

"mode"   of   ofter  to   perform.   Includes   what, 
2667  8. 

"money  may  be  recovered,"  means  "shall  be 
recovered,"  288  185. 

"money  only,"  default  In  action  to  recover, 
068  27. 

definition  of,  18  14-16. 
means  calendar  month,  17* 
**tnoTml  certainty** 

confusing  as  used  In  code,  2261  5. 
when    fact    is    deemed    establisned    with, 
2277   7. 
"more  or  less."  In  land  description.  2680  291. 
"municipal,"  as  used  in  constitution,  41  83. 
"municipal     corporation     bill,"     jurisdiction 

conferred  by,  1860  5. 
"municipal  fine,"  definition  of,  41  81,  82. 
Mniniit** 

means  "may  be"  In  provision  for  forfeiting 

charter   of  corporation,   020   81. 
the    Jury    "must"    distrust    false    witness, 
2681   295. 
"mutual,  open,  and  current  accounts."  what 

are,  822  23-27,  828  36. 
"my  sons,"  refers  to  whom.  In  will,  1868  5. 
"n,"  addition  of  to  defendant's  name,  effect. 

608  101. 
"N,"  as  used  in  land  descriptions,  stands  for 

north.  2666  41. 
"next  of  kin  entitled  to  share,"  means  "capa- 
ble of  Inheriting."  1840  22. 
"no   evidence   to   support,"   In  statement   for 
new  trial,  1000  201. 
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"no  further  proceediners  shall  be  had  there- 
in," is  statutory  prohibition,  978  147. 

"no  seal,"  in  margin,  on  certified  copy,  15  8,  9. 

"north,"  as  used  in  land  descriptions,  where 
not  qualified,  2566  40,   41. 

"northerly,"   in   land  description,  2565  41« 

"noscitur  a  sociis,"  rule  of,  applicable  to 
whom  in  mechanics'  liens,  1709  6. 

"notice,"  alternative  statement  of  demand  in, 
does  not  make  summons  void,  502  28,  24. 

"notice  of  motion,"  in  provision  reffulatins 
new  trials,  1000  40. 

"oath,"   includes   "affirmation,"   17. 

"occupant,"  who  is,  801  47. 

"occupyingr/*  used  in  provision  regarding 
mechanics'  Hen,  meaning  of,  1700  16. 

"of  course,"  in  provision  for  allowance  of 
costs,  1587  55,   1643  7. 

"office,"  position  of  attorney  not  a,  164  2,  9, 
200  8. 

"officer,"  attorney  at  law  not  a,  200  3. 

"omitted  to  consider  part  of  matter  sub- 
mitted," in  provision  for  arbitratioiit 
construction  of,  1800  4. 

"on,"  as  used  in  land  descriptions,  2566  48. 
in    relation    to    mountain    or    road    In    de- 
scription of  county  boundary,  2566  48. 

"on    information    and    belief,"    In    denial    of 
complaint,    equivalent    to    "according    to 
his  information  and  belief."  509  180. 
is  sufficient  to  raise  issue,  509  183. 

"one  living:  separate  and  apart  from  her 
husband,"  does  not  mean  temporary  ab- 
sence, 868  66. 

"one  specially  authorized  by  statute  to  sue*" 
construction  of,  859  8. 

"open   and  current,"   in  provision   as   to   ac- 
counts, 821  3. 
'        "or,"  to  be  read  "and,"  when,  1500  5. 

"or  either  of  them,"  in  undertaking  on  ap- 
peal, 1481  13. 

"or  her  rlsrht  or  claim  to  homestead"  added 
by  amendment  to  statute.  867  38. 

"or  Immediately  previous  to,"  considered  sur- 
plusage in  probate,  when,   1864  8. 

"or  other  corporation,"  in  change  of  name, 
construction,  1794  2. 

"or  that  it  is  against  the  law,"  construed, 
1082  109. 

"or  thereabouts,"  following  specific  state- 
ment, 878  37. 

"order,"  as  used  in  provision  regarding  ex- 
ceptions, 1052  5. 

"ordered,"  same  meaning  as  "required," 
2171  3. 

"original  contractor,"  meaning  of  in  pro- 
vision regarding  mechanics'  Hen,  1670  35, 
1702    44. 

"Other  claim  which  is  due,"  equivalent  to 
"Justly  due,"  1957  9. 

"other  laborer,"  meaning  of  in  exemption 
statute,   1172  47. 

"other  matters,"  construction  of  term  In  re- 
lation to  public  writings,  2316  2. 

"out  of  jurisdiction,"  means  without  state, 
2297  90. 

"owner" 

charterer  is  of  vessel,  when,  1362  41. 
in  provision   for  mechanics'   Hen,  meaning 
of,  1702  45. 

"ownership,"   mere  conclusion,  when,  554  68. 


in  Judgment  for  contempt.  1741  15. 
warrants    and    stamp    presumed    genuina 
2889    61. 
"parties,"  who  included  in,  2886  2. 
"parties  before  it,"  within  meaning  of  code, 

448  9. 
"parts    of    same    transaction,"    as    affecting 

Joinder,  562  6. 
"party,"  adverse  In  writ  for  review,  1582  6. 
"party  aggrieved,"  in  eminent  domain,  1788 

10. 
"pay  the  within,  in  case  of  loss,  to  A.  B.," 
sufficient   assignment   of   insurance   bal- 
ance, 354  121. 
**payable    monthly,"    allegation    of    rent    is 
not    equivalent    to    payable    in    'advance, 
1195  5. 
"peaceable   and    undisturbed   possession,"    In 

forcible  entry  and  detainer,  1645  19. 
"people,"  bond  to,  1868  5. 
"perishable  goods."   definition  of,  899  3. 
"permanently  removed,"  means  beyond  proc- 
ess, 1885. 
•'person" 

includes  corporation,  17,  18  7,  8. 
municipality  is,  1384  142. 
"person  beneficially  interested,"  in  certiorari, 

844  18. 
"person   having  an   interest,"   includes   hold- 
ers of  particular  portions,  1291  43. 
'•person  intercated" 

attorney  for  executor  or  administrator  is 

not,  when^  2077  14. 
in  estate,  grantee  of  heir  Is,  2156  8. 
public  administrator  is,  when,   1852  5. 
"person  interested  in  will,"  as  affecting  per- 
sons and  title  to  administer,  1817  8. 
"personal  property,"  includes  what,  17. 
"please"  before  words  "pay  to  the  order  of," 

effect  of,  354  120. 
plural  number  includes  the  singular,  17. 
"possessio    pedis,"     under    Va.n    Ness    Ordi- 
nance,   269    20.    21,    263    15. 
"practice    in    courts    of   Justice,"    as    used    In 

constitution,   544   3. 
"predecessor,"    grantor    disseizing    under    a, 

284  139. 
"pre-emption  claim,"  description  as  rejected 

as  erroneous,  when,  2688  226. 
"premises,"   stating  that  person  is   Inside  of 

"building."  in  mechanics'  Hen.  1701  31. 
"preponderance,"    omission    of   from    instruc- 
tion, 1002  35. 
"preponderance    of    evidence,"    is    equivalent 

to  satisfactory  proof,  2586  341. 
present    tense,    includes    future    as    well    as 

present.    17. 
"printer,"  affidavit  of  publication  by,  531  45. 
"printers,"     synonymous    with     "publishers," 

531    46. 
'•probate   homesteads" 

in  probate  proceedings,  1940  28.  , 

provisions  as  to  chargeable  with  costs  on 
succession   to   right  of,   not  applicable 
to,  1944  8. 
'•prciceedlng" 

difference  of  meaning  of  In  code  according 

to  context,  1728  25. 
has  an  understood  significance  In  law,  2602 

19. 
has  its  meaning  according  to  text,  694  34. 
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"proceeding" 

objection  to  settlement,  688  97. 
presentation   of  bill   of  exceptions   for,   Is, 

e98  98. 
settlement  of  bill  of  exceptions  is,  698  99. 
settlement   of  statement   on   motion   for  a 
new  trial,   is,  698  100. 
"proceeding's  unfair,"  meaning  of  in  sale  of 

decedent's  property,  2015  11. 
"process,"  sigrnlfles  what,  17. 
"producing:,"    as    used    in    relation    to    wit- 
nesses, 2473  24. 
"proper  county."  what  is,  for  trial  of  cause, 

464  8,  468  89. 
"properly  filed,"  equivalent  to  "in  due  form," 

1464  20. 
"property" 

includes  both  real  and  personal,  17. 
'     includes  what,  in  ordinary  sense,  18  10. 
"property  appropriated  to  public  use,"  mean- 
ing*  of   phrase    in    eminent    domain    pro- 
ceedings, 1767  6. 
"property   in   controversy,"   as   used  In   con- 
stitution. 40  59. 
"property   judgment,"   is   within   meaning  of 
provision    as    to    supplemental    proceed- 
ings.  1207  9. 
"proprietor,"  affidavit  of  publication  by,  581  45. 
'public   trust,"   office  of  attorney  not  a,   164 

2,   8,  200  3. 
"public    use,"    in    eminent    domain    proceed- 
ings, 1747  13. 
"publishers  and  proprletoris,"   in  affidavit  of 

publication,  sufficient,  581  42,  46. 
"question    in    difference,"    in    provision    for 
submission    of    controversy    without   ac- 
tion,  1687  15. 
"real  estate,"  as  used  in  constitution,  equiv- 
alent to  "real  property,"  as  used  in  the 
code,  461  163. 
'^enl   property** 

as   used   in*  the   code,   equivalent   to   "real 
estate"    as    used    in    the    constitution, 
461    163. 
co-extensive  with  what,  17^  18  14. 
construction   of  phrase,   1185  26. 
"reasonable   doubt,"   definition   of,   2587   351- 

356. 
"reasonable  time,"  is  a  technically  legal  ex- 
pression, 2606  18. 
"reasonably    satisfied,"     in    instruction,     not 

sufficiently  definite,  2541  380. 
"receipts   and   disbursements,"   statement   of, 

settled  at  distribution,  2139  21. 
"received   in   evidence   in   case,"   meaning  of 

in  code  provision,   1006  3. 
**receiver»* 

appointment  of  to  make  sale  of  property, 

187  5. 
instead     of     "commissioner,"      immaterial, 
137    6. 
"recess"   of  superior  court  as   used   in   code, 

70  9,  71  2. 
"reciprocal    demands,"    in   statute   equivalent 

to  "mutual  account,"  822  27. 
"recoupment"   differs   from   "set-off,"   612   83. 
"recovery,"  includes  proceedings  of  condem- 
nation, 2044. 
"recoyery    of    any    estate,"    construction    of 
term,   2027   6. 


"relief,"  action  for  on  account  of  fraud,  297 

102. 
"relief  demanded  in  the  complaint."  refers  to 

what,  962  60. 
"remove"    and    "discharge"    are    used    Indis- 
criminately   in    reference    to    guardian, 
2261    6. 
"remoTal" 

of  guardian,  defined,  2258  4. 
the   word    "discharge"   sometimes   used   in 
sense  of,  2162  13. 
"rendition  of  Indgment" 

distinct  from  "entry  of  Judgment."  lllS  15. 
entry    in    clerk's    minutes    of    decision    is, 

1116  38. 
takes  place,  when,  1417  53. 
"renewed,"   written   on    execution,   effect   of. 

1807. 
"rents"  in  decree  in  unlawful  detainer.  1667  8, 
"report"  of  guardian  equivalent  to  "account," 

2226  2. 
"request    of    reputed    owner,"    in    provision 

for  mechanics'  lien,  1708  13. 
"required,"    the    word    "ordered"    has    same 

meaning  as,  2171  3. 
"res  adjudlcata,"  application  of  term,  2826  23. 
"result  of  testimony,"  In  statement  for  new 

trial.  1100  216. 
"return" 

as  used  In  statute  of  limitations,  829  19. 
duly  served,  merely  expression  of  opinion 

of  Justice,  97  26. 
of  sale,  meaning  of,  2016  12. 
return  day,"   in  proceedings  for  contest  of 

election,   1619  3,   4. 
returns,"  what  are,  1619  3,  1626  44. 
reversed  and  remanded,"  effect  of,  62  166, 166. 
rights  accrued,"  applies  to  what,  9  10. 
same  parties,"   construction  of  the  phrase, 
2296  84. 
"Mtlslled" 

construed,  647  52. 

in  Judgment  for  contempt,  1741  16. 
"scrambling,"    possession    in    forcible    entry, 

1664   57. 
"seal" 

definition  of,  16. 

essential  to  validity  of  summons,  602  29.  30. 
for  document  served  by  telegraph,  1683. 
"section"  refers  to  what,  17. 
"secured,"   does  not   mean  security  shall   b«» 

adequate,   1228  143. 
"separate  defense,"  need  not  be  found,  wh*»n, 

1121   57. 
"service     admitted,"     signed     by     attorney, 
means      "personal      service      admitted,*' 
1628   5. 
"session,"  meaning  of  as  used  in  code,  70  4. 
"set-off"  not  so  broad  as  "counterclaim,"  612 
32. 
differs  from  "recoupment,"  612  33. 
"settle"    has   double    meaning   when    applied 

to  account,  828  47,  48. 
"settled"    has   double   meaning   and    is    used 
alike  to  define  an  adjustment  of  demand 
and  the  payments,  2281  5. 
"shore" 

as  used  in  land  descriptions,  2665  44. 

310. 
construction    of   in    land    description, 
282. 
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"show"  is  not  synonymous  with  "state,"  In 
affidavit  for  attachment,  871  37. 

"sigrnature,"  mark  of  one  unable  to  write 
Is,  when,  2886  9. 

"signature  of  clerk,"  printed  with  seal  on 
summons,  508  SI. 

"signed,"  contract  is  not  when  lackingr  es- 
sential parts,  S886  6. 

"siffnlns,"  detached  and  pasted  signature 
not  a,  2886  11,  12. 

singrular   includes   plural   number,   17. 

''•o  help  yon  God** 

in  affidavit,  is  merely  a  pledcre,  2401  17. 
omitted  from  unconstitutional  amendment 
of   1901,   2800  6. 

"solace,"  damages  by  way  of  not  allowed, 
886   67. 

"sorrow,  irrlef,  and  mental  suffering,"  con- 
sideration by  jury  in  assessing:  damages, 
884  40-42. 

"statement  of  the  case,"  sufficiency  of, 
1466  11. 

"state"  includes  what,  17. 

"state  paper,"  publication  of  notice  need 
not  be  in  probate  of  will,  1806  9. 

"stated,"  as  to  accounts,  821  2,  8. 

"strongr,"  "Improper  before  the  word  "cor- 
roboration," 2401  16. 

"structure,"  may  stand  in  place  of  rolnlnfiT 
claim,  in  proceedingrs  for  mechanics* 
lien,   1701   40. 

"structure,"   mine  is  within  Mechanics'  Lien 
Act,   1681  74. 
definition   of  term   as   used   in  Mechanics' 
Lien  Act,  1684  120. 

"structures,"  swlngrs  and  seats  in  dance  hall 
not  within  provision  for  mechanics'  lien, 
1710  7. 

"subject,"  as  used  in  provisions  for  me- 
chanics'  lien,  1711  24. 

"subscribed."  definition  of,  2886  7. 

"subscriblngr"  witness  need  not  be  "attest- 
ing," 2842  4. 

<%iilMieMptlom'' 

across    memorandum   flling-paper   is,   2886 

13. 
includes  what,  17. 

"subsequent  proceedingrs"  defined,  688  46. 

"succeed,"  in  probate  law.  refers  to  those 
who  take  by  operation  of  law,  1848  66. 

"successively,"  meaninsr  of  In  provision  for 
advertisement  of  notice  of  sale  "three 
weeks  successively,"  2018  4,  6. 

"successor  in  estate,"  of  landlord.  In  forcible 
entry  and  detainer.  1660  40,  1661  56. 

"successors  of  estate  of  landlord."  execu- 
tors are,  in  provision  for  forcible  de- 
tainer. 1649  10. 

"suersested."  signifies  what,  17. 

"taken,"  as  to  when  time  property  is  under 
eminent  domain,  1776  95,  96. 

"taken  by  bow  and  spear,"  without  color  of 
title.  248  75. 

"team,"  as  to  what  is,  1171  40. 

technical  words  and  phrases,  construction 
of,  16, 

"tenant,"  as  used  in  Van  Ness  Ordinance, 
;B88  186-188. 

"tenant  in  possession,"  meaning  of  as  to 
rights  of  rents  and  profits,  1197  30. 


*i. 


"tending  to  prove,"  statement  In  instruction 
testimony  was  introduced,  2610  76-79. 

"term  of  credit,"  allegation  as  to.  664  71. 

Cents'' 

in    provision    regarding    notice    for    me- 
chanics'   lien,    1704   82. 
of  superior  court,  abolished,  70  6,  6. 

"terms  of  court,"  meaning  of  within  provi- 
sion. 70  7. 

"testify,"  Includes  what,  17, 

"testimony,"  used  instead  of  "evidence,"  in 
instruction,  effect,  1006  80. 

"that  said  nuisance  be  abated,"  in  prayer, 
sufficient   to  warrant   injunction,   818  66. 

"the  court."  is  court  into  which  parties  have 

been  brought.  1206  18. 
the    delivery,"    which    constitutes    personal 
•  service,  1624  17. 

"the  general  facts."  meaning  of  phrase  in 
provision  as  to  verification  of  petition 
for  sale  of  decedent's  realty,  2004  21. 

"the  like  Jurisdiction."  meaning  of.  478  28. 

"the  other  writs,"  includes  what.  86  22,  23. 

"thence  according  to  said  creek."  in  descrip- 
tion of  land,  prevails  over  courses  and 
distances  in  land  descriptions,  2676  143. 

'thereupon,"  in  provision  for  arbitration. 
1796  11. 

"thing  in  action,"  as  to  what  is.  860  82,  33. 

"this  act"  (code),  as  used  in  statute,  644  6. 

^tline  gtvem** 

in  provision  for  mechanics'  lien,  1704  86. 
means  time  for  payment  for  work,  in  pro- 
vision regarding  mechanics*  lien.  1704  86. 

"title  or  possession  of  real  property"  being 
involved,   effect.   41   95-97. 

"titl^  to  real  property  or  right  of  posses- 
sion," construction  of,  99  52-60. 

and   "of,"   in   amendment   of  pleading,   the 

same,  606  105. 
as  used  in  land  descriptions,  2666  48. 
in    descriptions    in    relation    to    a    creek, 
river,    slough,    strait,    or    bay,    in    de- 
scribing a  county,  2666  48. 
in  relation  to  mountain  or  road,  in  descrip- 
tion  of  county  boundary,  2666  48. 
"to  a  moral  certainty,"  In  instruction,  con- 
fuses Jury,   when,  2686  340. 
"to  defend  personally,"   presumption  arising 
from  in  affidavit  of  delivery  of  summons, 
640  69. 
"to  family  of  decedent,"  in  probate  proceed- 
ings. 1917  102. 
^traBMetioa" 
defined.  617  110. 

in  statute  limiting  "counterclaim"   to  de- 
mands, 617  112. 
is  broader  than  term  "contract."  617  111. 
"trespass"   and   "case,"   common- law  distinc- 
tion between,  660  6. 
"trespass   upon   real  property,"   meaning  of, 

294  65. 
«trlal»» 

as  used  in  Practice  Act,  974  125. 
as  used  Im  provision  relating 
to  bill   of  exceptions.  1060  10. 
to  new  trial,  1071  4. 
"trivial    Imperfections,"    meaning   of   phrase 
In   provision    regarding   mechanics'   Hen, 
1704  89-92. 
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"truly,"  sworn  to  testify,  essence  of  offense, 

2401   14. 
'*tmmiee  of  an  express  trusf 

construction   of  phrase,  360  35. 
definition  of,  800  34. 
"twelve  months,"  In  insurance  policy,  18  17. 
typewriting  Included   in   "writing,"  17. 
''nneertalnty'' 

for   which   demurrer  will   lie,   meaning  of, 

refers   to  what,  572  61. 
in  pleadings,  672   68. 
"unimproved,"  sufficient  description  of  prop- 
erty as  to  "condition,"  2004  17,  18. 
"United   States,"   includes   what,   17. 
"unlawful  and  wrongful,"  surplusage,  when, 

788  56. 
"unnatural"  will,  what  is,  1818  39. 
"until   further   order  of  this  court,"   in  pro- 
vision  for  support  of   family,   1907  10. 
"up,"   in   land  descriptions,   in   relation   to   a 
creek,    river,    slough,    strait,    or    bay,    in 
describing  a  county,  2506  48,  2500  303. 
"upon"  boundary  of  land  on  street,  2590  308. 
"usage,"    extent   to    and   purpose    for   which 

admitted  in  evidence,  2297  87. 
"usages"   of   courts   of  equity,   definition   of, 

927  69. 
"usually  cultivated  or  Improved,"  in  title  by 

adverse  possession,  265  12,  13. 
«valne»» 

definition  of,   as   used-  In  Mechanics'  Lien 

Act,  1686  130. 
of   work   done,   meaning  in   provisions   of 
Mechanics'  Lien  Act,  1686  188. 
"Van    Ness    Map,"    made    official    by    act    of 

legislature,  2801  89. 
"verdict"  and  "decision,"  relation  of,  1010  16, 

1082    110. 
'Verdict  or  decision'' 

as   used   in  provision  relating  to  appeals, 

1416   28. 
construction  of  phrase,  1470  11. 
"wagon,"  as  to  what  is,  1171  40. 
"want  of  integrity."   does  not  mean  conflict 

of  interest,  1880  20. 
"waste"  is  not  an  arbitrary  term,  1245  12. 
"weaker"    and    "inferior,"    when    applied    to 
evidence,   have   different   meanings,   2648 
437. 
"weaker"   not   substituted   for   "inferior,"    in 

Instruction  to  Jury,  2887  31. 
"week"  defined,   18  13. 

"well,"   assumption  cannot  be  made  that  an 
oil  well  is  meant,  1696  20. 
includes  what,  1682  86. 

Insertion    of   word   in   statute,   amendment 
of,  1695  20. 
"whatever  its  terms,"  meaning  of,  1270  7. 
"when  it  Is  verified,"  omitting  from  amend- 
ment to  statute,  effect,  665  3. 
"whether  inferior  tribunal  regularly  pursued 
^        its  authority,"  construction  of,  1585  3. 
"wholly  void,"  has  same  meaning  as  "void," 

1686  125. 
"wilfully"   false,   in   instruction   to   the  Jury, 

2350   290. 
"Will,"  includes  "codicil,"  17. 
"will  escape  from  state,"  mere  statement  of 
conclusion,  776  29,   30. 


«wltli'» 

as  used  in  land  descriptions.  2566  4S. 
in  land  descriptions  in  relation  to  a  creek, 
river,  slough,  strait,  or  bay  in  describ- 
ing a  county,  8666  48. 
In  relation  to  mountain  or  road  in  descrip- 
tion  of  county  boundary,   2666   48. 
"Within,"   has   reference   to  end  of  period  in 
phrase   "within  one  year  after  the   ren- 
dition,"  1160  23. 
••without  prejudice,"   in  dismissal,   1469  9. 
<< without  prejudice  at  .plalntUPs  coat** 
in  voluntary  dismissal,  971  67. 
is  not  Judgment  on  merits,  970  66. 
"witness."     See  ^competent  wltneas,**  this  ti- 
tle. 
••writ'* 

defined,  86  16. 
signifies  what,  17. 
"written  instrument,"  effect  of.  In  statute  of 

limitations.  268  3. 
"wrongfully,  unlawfully."  etc.,  conclusion  of 
law,  when,  644  72. 

WORDS    AND    TERMS.     See    tit.     Words    and 


defined,  17* 

WORK 

ordered  accepted  and  assessed,  presumed 
done,  2892  87. 

WRIT.    See  tits.   Attaclimenti  Bxceotloni  Siun- 

monsi  also  the  various  kinds  of  Wrlta. 
abolished 

ne  exeat,  26  4,  86  10. 

quo  warranto,  86  14. 

scire  facias,  1816, 
abolition  of  certain,  86  10. 
definition  of,  86  16. 
granting  by  single  Judge,  86  21. 
hearing  in  chambers,  86  21. 
issuance  of,  86  17,  71. 
Issuing  at  chambers,  119. 
Jurisdiction    of    superior   court    to    issue,    81 

166.  167. 
power  of  Judges  to  grant  and  hear  at  cham- 
bers, 119. 
seal  required,  116. 
service 

in  case  of  non-resident,  1581. 

by  telegraph,  86  18,  1588. 
superior  Judge,  power  of,  to  issue,  71. 
superior  court  may  issue,  what  wrlta.  71. 
supreme  court,  power  of  to  issue,  86. 

WRFT  OF  ARREST.    See  tits.    Arrest |  Ball. 

only  an  intermediate  remedy,  778  58. 

WRIT  OF  ASSISTAXCE.    See  tit.    IVrIt  of  Pos- 
session. 

as  to  appeal  from  the  order  granting.  1418 
61. 

condemnation  proceedings,   in,  1780. 

copy  of  motion  for  and  notice  of  motion 
should  be  included  in  transcript  on  ap- 
peal, 1461  23. 

in  suit  to  determine  adverse  claim,  808. 

Judgment  as  evidence,  1560  34. 

may  be  granted  to  purchaser  at  foreclosure 
sale.   1977   101. 

order   for  issuance   of,   appealable,   1491  239.  • 
240. 

order  vacating,   appeal,    1419   81. 
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WRIT    OF    ATTACHMEIVT.     See    tit.     Attacli- 
ment. 

collateral   atack  on,  877  27. 

excessive  levy,  877  28,  29. 

levy  on  second  writ,  after  release,  877  30. 

must  be  discharged,  when,  917. 

must  be  returned,  when,  017. 

as  to,  generally,  see  analysis  of  27  para., 

917. 
attack  on  ' 

by  garnishee,  918  4. 
by  mortgraeree,  918  5. 
evidence  in  aid  of  admissible,  918  6-11. 
fact  to  be  stated,  918  12-22. 
not  conclusive,   919   23-27. 
state    of   demand    in    conformity   with    com- 
plaint, 877  31-34. 
amount   stated    must   be   same   as    in   affi- 
davit. 878  35,  36. 
"or  thereabouts,"  effect  of,  878  37. 

ITRIT  OF  BSRROR.     See  tit.  lEirror,  Defect,  etc 

will  not  be  granted  in  proceediners  where  ap- 
peal  lies,    1491  241. 

WRIT  OF  EnCBCUTTOX.    See  tit.    Rxecatlon  of 
JaAsment  la  Civil  Actions. 

amendment  of,  1152  3. 

variance  In  name  of  Judgment  debtoV.  effect, 

116S  12. 
void,  may  be  attacked,,  how,  IISS  13. 

WRIT  OF  HABB3AS  FACIAS 

motion  to  vacate  on  granting  new  trial,  65 
378. 

WRIT  OF  IN JVNCTIOir,    See  tit    Injnnetlon. 

belongs  to  chancery  court  exclusively,  809 
13. 

not  wholly  writ  of  right,  810  14. 

office  of  peculiarly  preventive  and  not  reme- 
dial, 822  120. 

WRIT  OF  BIANDAM1TS.    See  tit    Mandamus. 

I 

WRIT  OF  MANDATES.    See  tit    Mandamus. 

defective  alternative,  758  24. 

proper  remedy  to  compel  issuance  of  second 

execution,    when,    1150    24. 
where  only  plain,  speedy  or  adequate  rem- 
edy, 971  69. 
iTlll  Issue  to  compel 

court  to  try  cause,  971  70. 
entry  of  dismissal,  971  68. 

1¥RIT  OF  POSSBSSION.    See  tit    "Writ  of  As- 
sistance. 

error   in   granting,   appeal,   1491   242. 

Issued   on   action   to   quiet   title,    when,    1258 

93. 
issued   upon  supplemental   order,  when,   1285 
70. 
WRIT  OF  PROHIBITION.     See  tit.  Prohibition. 
action  of  Inferior  tribunal  being  completed, 

will  not   Issue,  1607  2. 
acts  simply  ministerial  or  legislative,  not  is- 
sued,  1607  8. 
adequate  remedy  at  law»  effect  of 
in   general.    1609   29-86. 
right  of  appeal,  effect  of,  1609  37-45. 
altornatlTe 

or  peremptory,  1610. 
requisites  of.  1610. 
annulment   of   proceedings   already   had,   not 
affected   by,  1607  4,   5. 


appeals 

as  to,  1611« 

code  sections  relating  to  apply,  1611« 
In  cases  of,  1578. 

staying     proceedings,      lower     court      re- 
strained by,  1607  6. 
assignee   having  sold  property  of  Insolvent, 

will  not  issue,  1607  7. 
by  testamentary  guardian  will  not  lie,  2195 

14. 
cannot  issue,  when,  1608  23. 
code  sections  that  apply  to,  1610,  1611. 
common-law  writ  of,   1604  2. 
complaint  must  be  taken  as  true  upon   ap- 
peal, 1607  9. 
counterpart    employed    in    provision,    as    to, 

1604  3. 
definition  of,  1604. 

denial   of  writ  when,  1607  10. 
distinction  between  error  in  exercising  Juris- 
diction and  Jurisdiction  itself,  1605  4. 
does    not    run    against    ministerial    officers, 

1605  16. 
effect  of 

on  proceedings  In  inferior  tribunal,  1604. 
statute  limiting  Jurisdiction,   1608   24. 
election  contest  brought  by  elector,  interven- 
ing of  candidate,  1607  11. 
error  cannot  be  corrected  by  means  of,  1605 

5. 
form  of,  1610. 
generally,  36  8,  1604-1611. 
hearing,  may  be  at  any  time,  1610. 
holidays,  writ  may  issue  and  be  served   on, 

71. 
in  case  of  excess  of  Jurisdiction,  9S0  90-96. 
in  cases  of  receiver,  948  134-139. 
in  contempt  proceedings,   1742  15. 
in  election  contests  where  exclusive  Jurisdic- 
tion is  given  counsel,  1607  12. 
in  what  cases  may  issue,  1606. 
inferior  courts  cannot  by  haste  defeat,   1608 

13. 
irregularities    and    errors    in    law    occurring 

before  and  after  finding,   1605  6. 
issue,  may  at  any  time,  1610. 
issued  on  affidavit,   1606. 
Judge 

may   be   disqualified    from   acting   and   yet 

court  have  Jurisdiction,   1605  7. 
who  is  interested  in  action  has  no  author- 
ity to  hear,  1605  8. 
jurisdiction  of  court 
as  to,  1607  8. 

is  not  lost  because  of  appeal,  1005  9. 
when  used  in  connection  with  prohibition, 
1605   10. 
Justice    not    restrained    from    trying     misde-    { 
meaner   without  Jury  by,   1608   16.  | 

lies,  when,  86  12. 

limitation    of    action,    effect    of    prohibition, 
880. 

may  be  alternative  or  peremptory.   1610. 

may  be  issued  or  served  any  day,  112. 

may     issue     and     be     heard     at     chambers, 

1610. 
mentioned  in  constitution   as  writ  known  to 

common  law,  1605  17. 
ministerial  acts  cannot   be  arrested   by.   1605 

12. 
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WRIT  OF  PROHIBITION   (Continued). 
nevf  trial* 
as  to,  1611. 

code  sections  relating:  to,  apply,  Mil. 
not  available  to  prevent  usurpation  of  offlceb 

1381  119-122. 
not  exact  converse  of  mandamus,  10M  11. 
not    remedy    to    determine    authority    where 

appeal  lies,  080  89. 
party  beneficially  interested,   1606   19-21. 
peremptory  writ  must  be  in  what  form,  1€10« 
petition    for   rehearing:   and    not   motion   for 

new  trial  proper  remedy,  66  221. 
proccedins* 

in   lower  court  being   ended  will   not  lie, 

ie06  13. 
of    board    of    supervisors    cannot    be    in- 
terfered with,  1006  14. 
process   of  superior   court   extends   througrh- 

out  the  state  on,  1604  96. 
prohibition  is  essentially  jurisdictional,  1006 

16. 
provisions   of   code   applicable   to,   1010. 
receiver  havingr  been  appointed  in  excess  of 

Jurisdiction,  writ  issues,  1008  26. 
rehearingr  in  supreme  court,  1008  26. 
return  and  hearing  may  be  at  any  time^  1010. 
Sundays,  writ  may  issue  and  be  served  on, 

71. 
superior 
coart 

has  origrinal  jurisdiction,  1007  8. 
may  be  prohibited,  when,  1008  27. 
judg:e  or  court  may  issue,  71. 
supreme  coart 

has   orlg:inal   jurisdiction,   1007  8. 
may  Issue,  86,  06. 
may  not  grant  at  chambers,  110. 
title 

cannot    be    tried    on    application    for,  000 

97. 
to  property  cannot  be  tried  by,  1008  28. 
to  prevent   order  directing  Judgment   of  in- 
heritance tax  will  not  lie,  1488  61. 
to  whom  may  Issue,  1800. 
what  courts  may  Issue,   1000,  1007  8. 
what  sections  of  code  apply  to,  1010,  1011* 
when  will  issue,  1600. 
where  and  how  Issued,  1000. 
will    be    granted    to   restrain   superior   court, 

when,  078  191. 
will    Issue    to    restrain    superior    court    pro- 
ceedings, when,  071  71. 
will    He    to    restrain   disqualified   Judge   from 

proceeding,  408  34-36. 
will  not  issue,  when,  1600  18. 
will  not  lie 

against   police   Judge,   who   has   formed   or 
expressed   opinion   on   the   merits,   1008 
22. 
to  prevent  election  contest,  1613  19,  20. 
to  prohibit  levy  of  taxes,   1608  17. 
where    remedy    by    demand    for    change    of 
venue,  476  69,   70. 

WRIT  OF  REVIBW 
appeal,  1611. 
application  for,  how  made,  1682. 

as  to.   generally,  see  analysis  of  14  pars., 
1682. 
chambers,   powers   at,   118. 


clerk   to    return   writ    with    transcript    re« 

quired,  when,  1688. 
code  scctloiis  rdatlsir  to 

appeals  apply,  1011. 
new  trials  apply,  1011. 
rules  of  practice  apply  to,  1011. 
contents  of  writ,  1684. 

as    to    requisites    of    writ    generally,    see 
analysis  of  6  pars.,  1684. 
copy  of  Judgment  must  be  sent  to  the  infe- 
rior  tribunal,   1587. 
costs,   1648. 

creation  of  mere  error  in  province  of,  1686  4. 
defective    return   of   the   writ   may   be  per- 
fected,  1680. 
definition  of,  1674. 
directed  to  whom,  1688. 
extent  of  the  review  under  the  writ,  1686. 
as  to.  generally,  see  analysis  of  12  pars., 
1686. 
form  of,  1688,  1684. 
hearing  and  Judg:ment  on,  1688. 
in  what  cases  may  issue,  1674. 
issue  of,  1674. 
Judgment,  167S. 

copy  of  to  be  sent  to  inferior  tribunal,  1687. 
judgment-roll,  1687. 

whdft  constitutes,  1687. 
Jnrlsdlctlon 

superior  court,  71« 
supreme  court,  86. 
may  issue  and  be  heard  at  chambers,  ItlO. 
new  trial,  1611. 

notice  of  application  for,  1688. 
ordinary  remedies  alTorded  by  courts  of  law 
and  equity 
effect  of,  1670  61. 
power  of  taxation  is  confined  to  legislative 

department  of  government,  1670  62. 
powers  of  board  of  supervisors  derive  ex- 
clusively from  statute,  1670  6S,  54. 
proceedlags 

of  supervisors  in  establishing  roads,  1680 

66. 
upon  certiorari  are  not  in  nature  of  post 
mortem  examination,  1680  66. 
question  to  be  determined  is  as  to  exercise 
of  Judicial  function,  1680  57. 
cannot  be  amended  on  attack,  when,  1680 

68. 
evidence   outside   of   record   and   contra- 
dicting it,  1680  69. 
facts  involving  question  of  Jurisdiction, 

when  examined,  1680  60. 
inferior   magistrate   must   show   affirma- 
tively that  he  had  authority,  1680  61. 
no  issue  of  law  or  fact  not  involved  in 
question  of  jurisdiction  can  be  heard, 

1680  62. 

questions  of  law  and  fact  examined,  1680 

63. 
remedy  barred  by  lapse  of  time,  1680  64. 
resolution    of   board    being   ministerial    or 

legislative  in  character,  1680  65. 
right    of   appeal    prevents   certiorari,    1681 

66. 
differs    In    mandamus     and     prohibition, 

1681  66. 

lies    from    Judgment    of    superior    court 

granting  or   denying.   1681   67. 
lost  through  laches,  1681  68. 
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WRIT  OF  REVIEW  (Continued). 

ordinary  remedies  afforded  by  courts,  etc. 
right   of   appeal   prevents   certiorari 
need  not  be  plain,  speedy  or  adequate^ 

1S81  69. 
order  for  injunction  cannot  be  annulled 

by,  1B81   70. 
proceedlngrs  In  Insolvency  cases  must  be 

broufiTbt,  where,  1881  71. 
writ  of  certiorari  will  not  lie,  when,  1881 
72. 
rales  of  sapreme  eoart 

contain  provisions  regarding  procedure, 

1081  73. 
order   or   judgment   being   set   aside   at 
length  in  petition,  effect,  1881  74. 
supreme    court    and    superior    court    both 
have     original     jurisdiction,     1681    76, 
7«. 
three   concurring   requisites    are    essential 

to  writ  of  review,  1881  78. 
until  final  determination  has  been  reached 
in    court    below,    will    not    issue,    1882 
79. 
writ   cannot   be   issued   on   mere  error   of 
law,  1882  80. 
practice,  rules  of.  1911. 
proceedings  in  inferior  court  may  be  stayed 

or  not,  1686. 
rctvrm 

and  hearing  may  be  at  any  time,  1919. 
defective,  perfecting,  1886. 
review  under  the  writ,  extent  of,  1686. 

as  to,  generally,  see  analysis  of  12  pars., 
1686. 
scope  of  review  under,  1688. 


of,  made  how,  1686. 

on  judge  of  superior  court  as  sole  respond- 
ent, 168S  14. 
stay 

effect  of  as,  1686. 

may  be  granted  or  not,  1886. 

of  proceedings,    in   inferior   court, "« 1886. 
to  whom  will  issue,  1674. 
what  to  contain,  1684. 
irhen  and  by  what  courts  granted 

act  complained  of  being  simply  ministerial, 
1676   4. 

action  of  supervisors  is  not  made  judicial 
by  reason  of,  1676  6. 

additional  finding  made  by  trial  court  after 
appeal,   1676   6. 

allegation    upon    information    and    belief, 
1676   7. 

application   for  writ  Is  premature,   when, 
1676  8. 

as  to,  1674. 

court  will  not  exercise  power  for  no  ma- 
terial or  useful  purpose,  1676  9. 

defense    of    former    adjudication    does    not 
go   to  jurisdiction  of  court,  1676  10. 

discretion    of    court,     public     convenience, 
1676  11,  12. 

dismissal  of  appeal  does  not  Involve  ques- 
tion  of  jurisdiction,   1676  IS,   14. 

division   of  power  of  government  not  ap- 
plicable, 1677  15. 

errors 

in  exercising  of  jurisdiction,  1877  16. 
in  judgment,  1677  17. 


ezerelse  of 

judgment   does    not   make   act   judicial, 

1677  18,  19. 
purely  legislative  functions,  1677  20. 
fact  of  excess  of  jurisdiction  and  also  of 

no  appeal,  must  both  exist,  1677  21. 
failure  to  object  to  jurisdiction  of  court, 

1677  22,  28.  { 

function   of  writ   Is   not   to   restrain   pro- 
ceedings, 1677  24,  26. 
functions  exercised  by  municipal  corpora- 
tion, 1878  26. 
generally,  see  analysis  of  80  pars.,  1674. 
judgment    sought    to    be   enforced    having 

been  reversed,  1878  27. 
Jvrlsdictlen 

does  not  depend  upon  amount  In  contro- 
versy, 1678  28. 
is  power  to  hear  and  determine,  1878  29. 
to    determine  .an     issue     involves     what 
power,  1678  80. 
lapse  of  three  years  after  making  order, 

effect  of,  1678  31. 
leglslatlTe 

acts,  examples  of  what  constitutes,  1878 

82-44. 
and  judicial  acts  distinguished,  1679  45, 
46. 
mere   irrecrularity   Intervening   in   exercise 

of  admitted  jurisdiction,  1879  47. 
oflUcer  or  tribunal   to   whom   writ   of  cer- 
tiorari  is  Issued,    1679  48. 
order  appointing  receiver 

made  before  judgment,  1679  49. 
will  not  be  reviewed,  1679  50. 
when  rfiay  be  granted,  1674. 
when  may  Issue  and  be  heard,  1610. 
who  may  grant,  1674. 
whom  to  be  directed  to,  188S. 
writ   of  certiorari   denominated   writ   of   re- 
view, 1674. 
writ    to    be    directed    to    inferior    tribunal, 
1688. 
as   to,   generally,   see  analysis   of  9   pars.. 
1688. 

WRIT  OF  8CIRB  FACIAS 
abolished,  1816. 

WRIT  OF  VBNDITIOlfl  EXPONAS 

not  necessary  to  justify  sale,  1166  19. 

'WRITING.      See     tits.      Written     Instrument} 
Writing  ns  Evidence, 
altered 

as    to    alterations    in    writings,     presump- 
tions, 2407  1. 
deed  apparently  altered  in  material  respect, 

inadmissible,  2407  2. 
how  explained,  2407. 

mutilation    or    cancelation    on    note,     ex- 
plained. 2407  3. 
award  of  arbitrators  must  be  in,  1799. 
certified   copy   made   evidence   by   code.   2277 

3,  4. 
construction  of  provision  as  to,  2276  2. 
contents  of,  how  proved.   See  tit.   Bvidence. 
when  original 

consists  of  numerous  accounts,  2276. 

has  been  destroyed,  2276. 

has  been  recorded,  2276. 

is  a  record,  2276. 

is  in  possession  of  the  party,  2276. 
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WRITING    (Continued). 

document  in  posseasion  of  a  public  officer, 
2277  12. 

execution  of,  setting  forth,  etc.,  687-M4. 

generally.     See  tit.  fiSrldenee. 

Includes  printing  and  typewritlner  17. 

Inspection  of,  1606. 

Journals  kept  by  clerk  of  assembly  and  sen- 
ate. 2277  6. 

letter  beyond  territory  of  state,  2277  6. 

parol  evidence,  as  to,  see  tit.  Parol  Bvidence. 
of  letters.  2277  9. 

party  assenting  to  terms  of,  bound*  by,  24<MS 
5,  6. 

presentation  of  credit  by,  2107  4. 

private  writing  not  referred  to,  2277  11. 

proof  of  by  original  or  record,  2S48  13. 

shown  to  witness,  may  be  inspected  by  ad- 
verse party,  2S00. 

summarizing  of  calculations,  2277  18. 

transfer  of  real  property  to  be  In,  2401. 

varying  by  parol  proof,  2277  14. 

will  to  be  in.  2401. 

WRITINGS   AS  EVIDBNCB 
in  general.  2S14. 
kinds  of  writings,  2814. 
private   writings.    See  tit.  Prlrate  liirrltfags. 

what  are,  2814. 
public  writings.     See  tit.  PnUie  mrrinnviik 

what  are,  2814. 

WRITTEN    AGRBBHEINT.     See     tit.      W^rltten 
Contract. 

to  pay  money,  assignee  may  maintain  action 
on,  847  78,  79. 

WRITTBSN      CONTRACT.      See      tit.  •    WHtten 
Agreement. 

action    by    surety    for    contribution    Is    not 
i  founded  on,  280  25. 

I       arbitrators'    report  on   beneficiary   certificate 

is  within  the  statute  of  limitations.  280 

21. 
cannot  be  varied  by  parol  proof  of  custom, 

2207   93. 
implied    warranty    In    written    contract    to 

manufacture,   is   action   on   written   con- 

tracjt   within   statute   of  limitations,   288 

72. 

WRITTEN  INSTRUMBNT.     See  tit  'Writing, 
acknowledgment  of 
as  to,  2846. 

proves  writing,  2848. 
action  on 

acknowledgment  or  new  promise,  efCect  of. 
See  tits.  Aclcnowledsmemti  New  Prom- 
ise. 

as  to.  278  11-16. 
barred  in  four  years,  278  6-10. 
action   to  recover  purchase  price  by  vendee 
!  Is  on,  when,  287  161-163. 

'       adverse     possession    under    written     instru- 
'  ments,  282^  287. 

I       alteration,  burden  of  explaining,  2407. 

ancient 
I  comparison,  how  made  in  case  of,  8S4Bl 

presumption  in  regard  to,  2878. 
arbitration,  agreement  for  and  report  on,  are 

within   sUtute  of  limitations,  280  19. 
beneficiary  certificate,   report  of   arbitrators 
on  Is,  within  statute  of  limitations. 
21. 


called   for   and   inspected  may  be   withheld* 

2841. 
eerttflcate 

of  title  by  searcher  of  records  not  a,  with- 
in statute  of  limitations,  281  41. 

to,  form  of  and  how  executed,  2882. 
certified  copies  of  must  be  supplied.  2815. 
citizens  right  to  Inspect  and  take  copy,  2315. 
elaascs  of 

Judicial   records,  2818, 

laws.  2818. 

ofUcial  documents,  2816L 

public  records  of  private  writingrs, 
construe,  court  must,  2804^ 
contents  of 

evidence  as  to,  2288. 

how  proved,  2276L 
copy  of  instrument  secondary  evidence, 
custodian   of  bound   to  grive  certified  copies. 

2818. 
custody  of  adverse  party,  notice  to  produce. 

2341. 
decedent 

entries  by,  admissibility,  2848. 

writings   of,   when   admissible, 
deciphering  by  experts,  when, 
definition  of.  2314. 
destroyed,  proving  contents  of, 
entries    copied    from    one    book    in    another, 

deemed  originals,  when,  2848. 
evidence 

of  execution  not  necessary,  when, 

parol,  affecting, 
executed,  how, 

execution  of 

admission  of,  2848. 

defined.  2888. 

how  proved,  2841-2848. 

foreign  language,  experts  may  testify  as  to 
meaning,  2284. 

general  acceptation,  terms  to  be  construed 
by,  2288. 

how  pleaded,  808  340-343. 

how  proved  in  general,  2341. 

handwriting,  how  proved.  2842,  2343. 

Implied  warranty  in  written  contract  to 
manufacture,  is  .a  written  contract  with- 
in statute  of  limitations,  288  72. 

inspected,  writing  shown  to  witness  may  be, 
2600. 

inspection  of  by  citizens,  2815. 

inspection  of,  demand  for,  848. 

kinds  of,  public  and  private,  2814. 

kinds  of,  2318. 

law.  statutes,  etc.,  281^  2817. 

lex  loci,  controls  interpretation,  2281. 

limitations  of  actions  on,  278. 

lost  or  destroyed,  contents  proved,  how, 
2278. 

notice  to  produce.   See  tit.   Notice  to  Prodnee. 
when  not  necessary,  2841. 

of  territories,  effect  of  and  how  proved. 
3318. 

of  United  States,  effect  of  and  how  proved, 
3318. 

offer  in,  to  pay,  is  equivalent  to  tender,  2888. 

ofllcial  documents,  proved  how,  2828. 

original  must  be  produced,  2848. 

other  witnesses  than  subscribing  may  testify 
to. 
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'VRITTEN  INSTRUMENT    (Continued), 
of   United   States   or    territory,    how   proved, 

2810. 
officer  to  slve  copy  of,  2815. 
ofHcial  documents,  proof  of,  2828. 
state    or    county,    certified    copy    admissible, 

2817. 
resolution  of  board  of  directors 

approving:    building-    plans,    Is    not    within 

statute  of  limitations,  805  31. 
Is  within  statute  of  limitations,  when,  28T 

141,   142. 
of  corporation  not  within  statute  of  limi- 
tations, when,  286  139,   140. 
seal,  makes  no  difference,  2884. 
sealed,   may   be   superseded   by   unsealed   In- 
strument, 2884. 
secondary,  copy  of  Is,  2282. 
shown   to  witness,  may  be  Inspected  by  op- 
ponent, 250O. 
surrounding     circumstances     admissible.     In 

*    evidence,  2278,  2282. 
written  words  control  printed.  In,  2284. 
over  thirty  years  old 

evidence    of    handwriting    by    comparison, 

2845. 
presumed  genuine,  2878. 
parol  evidence 
of  contents,  2288. 
to  explain  ambiguities,  2278. 
part  In  evidence  all  may  be  proved,  2275. 
partly  printed,  writing  controls,  2284. 

plead  Inar 

genuineness   of,,  how   admitted   or   contro- 
verted, 640-648. 

In  Justices'  court,  1888. 
poancMlon  of 

by  adverse  party,  notice  to  produce,  2841. 

by  officer,  2276. 

writing  by  adverse  party,  2276. 
presumption  that  It  Is  truly  dated,  2878. 
printed,  partly,  writing  controls,  2284. 
private 

Is  what,  2814. 

certificate  of  acknowledgment  prima  facie 
evidence  of  executton,  2846. 

deemed   whole   agrreement. 


public  record  of,  how  proved,  2816^ 

sealed  and  unsealed,  2884. 
proof  of,  how  made,  2842. 
proved  by  witness,  must  be  read  before  his 

testimony  closed,  2500. 
pvblle 

and  private,  2814. 

are  what,  2814. 

books,  etc.,  entries  In,  2880. 

certificate,  what  must  state,  2882. 

WRITTEN  LEASE.    See  tit.    Lease. 

presumed   to   embody   final  determination   of 
parties,  2884  106. 

l^RTTTEN    UNDERTAKING.     See    tit.    Under- 
taklns. 

no  constructive  parties  Jointly  liable  on,  401 
28. 

IVRONO   REASON   FOR   RIGHT   DECISION 

effect  of,  65  379,  380. 

IVRONGFUIi  ACT  CAUSING  DEATH 

action    for,    limitation    of,   812    168,    159. 

damages    for,   880. 

guardian  may  sue  for  death  of  ward,  879. 

heirs  may  sue  for,  880. 

limitation  of  action  for,  289. 

parent  may  sue  for  death  of  minor,  879. 

representatives,    when    may    sue    for,   880. 

who  may  be  sued   for,  879,  880. 

IVRONGFUIi  SEIZURE.    See  tit.    Attachment. 

as    to,    904    42. 

contingent  Interest,  904  42. 

crops  grown  by  adverse  possession,  904  43. 

mortgaged  personal  property,  904  44-46. 

property 

held    by    defendant    under    executory    con- 
tract of  sale,  904  47,  48. 

of  third  party.  904  49-61. 

WRONGS  « 

actions  for.  Joinder  of,  560. 
definition  of 

injuries  to  person,  25. 

injuries  to  property  28. 
kinds  of,  28. 

YUBA  COUNTY 

Judges  for,  and  Sutter  county,  one,  66. 
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